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FEDERAL -- MINING 
Daniel A. Jensen, Reporter 
 
Geothermal Resources Are Reserved Minerals under Stock-Raising Homestead Act 

In Rosette Inc. v. United States, 277 F.3d 1222 (10th Cir. 2002), the Court of Appeals for the 
Tenth Circuit held that geothermal resources are reserved minerals retained by the United States 
under Stock-Raising Homestead Act (SRHA) patents. In Rosette, the surface owner of lands 
patented under the SRHA, sought to use geothermal heat from deep wells on its property to 
warm greenhouses in connection with its rose production business in New Mexico. The United 
States argued that geothermal resources are among the "coal and other minerals" reserved by 
statute from SRHA patents. 

Relying on Watt v. Western Nuclear, Inc., 462 U.S. 36 (1983), which held that gravel is a 
reserved mineral under the SRHA, the Tenth Circuit concluded that geothermal resources are 
"minerals" under the SRHA because: (1) the underlying components of magma, rock, and water 
are inorganic minerals; (2) the product of the geothermal process, whether steam or hot water, 
may be extracted from the soil and used for commercial purposes; and (3) because the 1916 
SHRA was designed to promote livestock and forage crop production, Congress did not likely 
intend to convey geothermal resources. The court also rejected Rosette's argument that the 
geothermal resources at issue were so unusual as to take them outside the definition of 
"minerals." The water, Rosette argued, was not hot enough to produce electricity and was usable 
only on-site. The water was potable, not saline, and could be used for stockwatering and 
irrigation. The court noted, however, that Rosette's well was in excess of 1,000 feet deep, 
produced water that was 233 degrees Fahrenheit, and had never been used for irrigation. 

Rosette likewise lost its argument that reserved minerals can be used by the surface owner to 
the extent necessary to carry out successful ranching and farming activities on the homestead. 
See Western Nuclear, 462 U.S. at 54 n.14. That exception was not applicable in Western Nuclear 
because the surface owner was selling gravel for commercial purposes not in any way related to 
farming or ranching. Similarly, Rosette's intended use of on-site geothermal resources was for 
the commercial production of roses. The purpose of the SRHA was to encourage settlement of 
the land for use in stockraising and the raising of forage crops such as hay, grass, and grain. That 
purpose does not encompass the commercial production of roses, said the court. Rosette might 
be able to use the hot water for stockwatering or irrigation of forage crops, but cannot use it for 
the commercial activity of heating greenhouses to produce roses for sale. 
 
Unauthorized Mining Results in Criminal Sanctions 

The sometimes difficult issue of whether a mineral is locatable or leasable, compounded by 
bad faith on the part of the miners, led to the felony convictions of two miners who improperly 
removed stone from public lands near Wendover, Utah. United States v. McPhilomy, 270 F.3d 
1302 (10th Cir. 2001). 

In 1995 the Bureau of Land Management (BLM) established the Red Mountain Community 
Pit to allow the public to purchase and remove common variety stone. On the advice of counsel, 
Michael McPhilomy and his son sought a permit from the BLM to remove nonlocatable 



materials from the pit and located a mining claim on the same ground to appropriate any 
locatable minerals. BLM denied the permit because of unsettled trespass violations in the pit. 
BLM also notified the McPhilomys that they should contact the BLM before any mining 
operations on the claims because of their location within the community pit. The McPhilomys 
filed a notice of intent to commence mining operations, but were notified shortly thereafter that 
the notice was inadequate. Nevertheless, the McPhilomys began mining, which resulted in a 
notice of noncompliance and a directive to cease operations. The McPhilomys' unpatented 
mining claim terminated on September 1, 1999, because of their failure to pay the annual $100 
maintenance fee. On September 8, 1999, BLM discovered that the McPhilomys were conducting 
mining operations without a materials permit or a mining claim. The McPhilomys ignored a 
sheriff's instruction to cease operations. It was subsequently determined that the McPhilomys 
had removed about 113 tons of rock. Id. at 1305-06, 1310 n.6. 

One of the men was criminally charged with depredation of government property and both 
were criminally charged with aiding and abetting each other in the theft of government property 
with a value exceeding $1,000. At trial, the McPhilomys' defense was that they had acted either 
pursuant to a valid mining claim or in good faith pursuit of a mining claim. A jury returned 
guilty verdicts on all charges. Id. at 1306-07. 

The Tenth Circuit affirmed the convictions, finding sufficient evidence of the crimes. The 
United States, using a BLM geologist as an expert witness, established that the removed material 
was a nonlocatable common variety of stone. Thus, even if the McPhilomys' mining claim had 
not terminated and even if the McPhilomys had filed a proper notice of intent, they still would 
have had no right to remove the stone. Id. at 1307-08, 1313. Likewise, they lacked a permit to 
remove mineral materials from the community pit. The court further affirmed that the 
McPhilomys had not pursued their claim in good faith, but rather with criminal intent to 
circumvent the law. Id. at 1308-09. The court rejected the argument that the government 
improperly used the criminal process to resolve the validity of a mining claim, rather than 
holding an administrative hearing to do so. The court twice emphasized that the case did not turn 
on the validity of a mining claim. Rather, the key issue was whether the McPhilomys' actions 
constituted either lawful pursuit of a mining claim or good faith efforts to pursue a mining claim. 
Id. at 1309, 1314. An administrative validity hearing was not a prerequisite to a criminal action 
because the criminal verdict did not depend upon the validity of the mining claim. The 
McPhilomys' defense was based on their asserted good faith pursuit of a mining claim, and that 
defense did not require that their claim be valid. In fact, the jury was given an instruction that 
good faith constituted a complete defense to the charges, but the jury found criminal intent rather 
than good faith. Id. at 1309-10. 

One of the charges carries a penalty of up to 10 years imprisonment. Id. at 1311. Newspaper 
accounts indicate that prison sentences of one and two years were imposed. Salt Lake Tribune, 
Oct. 1, 2000, at A-1. 



FEDERAL -- OIL & GAS 
Gregory R. Danielson, Reporter 
 
IBLA Affirms Drainage Rules 

Great Western Drilling Co. (Great Western) and Davoil, Inc. (Davoil) appealed from a 
decision of the Deputy State Director of the Wyoming State Office of the Bureau of Land 
Management (BLM) that upheld four separate orders assessing compensatory royalty due to 
drainage of oil from federal oil and gas leases. In Great Western Drilling Co., 156 IBLA 42, 
GFS(O&G) 1(2002) the Interior Board of Land Appeals (IBLA) affirmed BLM's decision to 
assess compensatory royalty. 

Great Western and Davoil each owned a record title interest in federal leases that were being 
drained by two offsetting wells. Great Western also owned interests in the offsetting wells but 
subsequently sold those interests to a third party. The offending wells were producing from the 
Parkman formation but neither Great Western nor Davoil owned operating rights in the Parkman 
formation underlying the leases being drained. The BLM engineers determined that a protective 
well could be economically drilled with a seven- to nine-year payout. 

The IBLA held that Great Western should be assessed compensatory royalty as a common 
lessee even though Great Western divested itself of an interest in the offending well. Further, 
because of the common ownership, Great Western had the burden of rebutting the presumption 
that it should have known from its interest in the production that the lease would be drained. 
Great Western made no effort to satisfy this burden. The IBLA also held that Great Western's 
and Davoil's lack of operating rights in the producing Parkman formation in the offending leases 
does not excuse the record title owners from carrying out their obligation to protect the lessor 
from drainage. 

Great Western and Davoil argued that a prudent operator would view a seven- to nine-year 
payout of a protective well as uneconomic. The IBLA held that the appellants failed to provide 
specific facts as to why the BLM's economic analysis as to the viability of the wells was 
incorrect. The IBLA pointed to previous cases where a longer payout had been upheld but 
stopped short of endorsing BLM's concept that a protective well is economic so long as cash 
flow becomes positive during the life of the well. 
 
District Court Invalidates MMS Interpretation of Regulations Regarding Transportation 
Deduction 

The Minerals Management Service (MMS) denied the request of Torch Operating Company 
and other oil companies (collectively Torch) to use a Federal Energy Regulatory Commission 
(FERC) tariff rate in determining the actual cost of transportation in calculating royalties due 
under Outer Continental Shelf (OCS) federal leases. Torch sued the Department of the Interior 
(DOI) in the federal district court. The cases were consolidated and in Torch Operating Co. v. 
Babbitt, 172 F. Supp. 2d 113 (D. D.C. 2001) the district court held that the DOI decisions 
denying plaintiffs' request for a FERC exception violated the Administrative Procedure Act 
(APA) and those decisions cannot be enforced. 

In calculating royalty, the federal regulations required Torch to limit its transportation 
deduction to its "actual" costs. The regulations allowed Torch to base its actual transportation 
costs upon approved FERC tariff rates. Historically, the MMS accepted tariffs filed with the 
FERC and did not require producers to petition FERC for a determination that it had jurisdiction 
over the pipeline. Based on several decisions in 1992, which cast doubt on FERC's jurisdiction 



over pipelines on the Outer Continental Shelf, MMS denied Torch's request to use the FERC 
tariff as its actual transportation cost and required Torch to petition FERC for an affirmative 
determination that FERC had jurisdiction over the pipeline. 

This case is similar to the Fifth Circuit's decision in Shell Offshore Inc. v. Babbitt, 238 F.3d 
622 (5th Cir. 2001), which was reported in Vol. XVIII, No. 1 (2001) of this Newsletter. The 
district court agreed with the Fifth Circuit decision that the MMS policy requiring OCS lessees 
to petition FERC for an affirmation of jurisdiction was a new rule that triggers the notice and 
comment provisions of the APA. The district court also went one step further holding that the 
term "approved by [FERC]" was not ambiguous. The court stated that the term approved by 
FERC only required filing of the tariff with FERC and not the extra burden of obtaining an 
affirmative statement of jurisdiction. 
 
MINING -- OIL & GAS, ENVIRONMENTAL ISSUES 
Roger L. Freeman, Zach C. Miller, Christopher M. Kamper, Reporters  
 
New Developments in Wetlands Program 

Both oil and gas producers and mining companies often encounter situations where field 
operations require permits for dredging or filling wetlands or other waters of the United States. 
We have recently seen heightened agency enforcement, particularly against the oil and gas 
industry, for failure to follow these important permitting requirements. Companies affected by 
this program should take note of important changes in the nationwide permit program, as well as 
a recent legal challenge important to oil and gas companies operating in Wyoming. 

On January 15, 2002, the U.S. Army Corps of Engineers (Corps) reissued, with some 
important modifications, all 43 existing Nationwide Permits (NWPs) under Section 404 of the 
Clean Water Act (CWA). 67 Fed. Reg. 2020. While the changes to the reissued NWPs are 
significant, the imminent expiration of the existing NWPs and complex phasing in of the newly-
reissued NWPs could cause substantial problems and confusion in the short term. 

Section 404 of the CWA requires a permit for all discharges of dredged or fill material into 
any regulated "waters of the United States," including but not limited to wetlands. 33 U.S.C.A. 
'1344. To simplify and streamline that process, subsection 404(e) authorizes the Corps to issue 
"general" permits for discharges that are similar in nature and have only minimal adverse 
impacts. General permits, which include regional and state-wide permits as well as NWPs, are in 
essence "permits-by-rule" that allow activities meeting certain criteria to be conducted without 
requiring individual project review or, in some cases, even notification to the Corps. Projects can 
be permitted substantially more quickly and easily under a NWP than an individual 404 permit. 
Among other advantages, conducting a project under a NWP or other general permit also 
eliminates the need for an individual project to undergo review under the National 
Environmental Policy Act (NEPA), to be subject to public notice and comments, or to obtain 
state water quality certification under section 401 of the CWA. 33 U.S.C.A. '1341. NWPs are by 
far the most widely used general 404 permits and are critical to developers and industry 
operations. 

Expiration and Reissuance Dates. All 43 existing NWPs expired on February 11, 2002, 
except the eleven NWPs (Nos. 3, 7, 12, 14, 27, 39, 40, 41, 42, 43, and 44) created or modified in 
March 2000. Those eleven NWPs will expire on March 18, 2002. The 43 new, reissued NWPs 
will then all take effect on March 18, 2002. 67 Fed. Reg. 2020 (Jan. 15, 2002). Once effective, 
the reissued NWPs are scheduled to have a term of five years, expiring March 19, 2007. Id. Any 



projects that are begun, or are under contract to begin, before the expiration date of an existing 
NWP are "grandfathered" and can proceed under that NWP, so long as the fill activity is 
completed within one year. Id. 

As a result of this unusual timing, between February 11 and March 18, 2002, no NWP will 
be effective except for the above eleven. Following March 18, 2002, all NWPs will be effective 
only as reissued. However, section 401 water quality certification by each state is required before 
a reissued NWP can be used, and many, if not all, reissued NWPs will not have received blanket 
401 certifications by March 18. As a result, projects begun after March 18 may require 
individual state section 401 certification in order to make use of an applicable NWP. 

Key Substantive Changes. With some key exceptions, the Corps is reissuing most NWPs 
without changes. The largest and most onerous changes are to NWP 21, for surface coal mining 
activities. That NWP previously simply deferred to a surface coal mine's approved reclamation 
plan. Under the new, revised NWP 21, each such project will now require an individual, site-
specific review, and approval by the Corps to ensure compliance with the NWP 21 conditions, a 
specific plan to mitigate wetland or aquatic area impacts, and a possible bond to cover those 
mitigation costs. 67 Fed. Reg. 2020, 2081 (Jan. 15, 2002). 

Other significant but helpful changes include: (1) a substantial broadening of the Corps' 
discretion about when, and what kind of, mitigation will be required to offset wetland or other 
aquatic impacts resulting under NWPs; (2) authority to the Corps to waive the 300 linear-foot 
limit to use certain NWPs; (3) the removal of most restrictions and documentation requirements 
to use NWPs within 100-year floodplains; and (4) an increase in the acreage limit (to 1/2-acre) 
for the road-crossing NWP 14. Nine existing NWPs and six existing NWP General Conditions 
also had other changes that should be carefully reviewed before using these reissued NWPs. 

Until state water quality certifications are complete for all reissued NWPs, the 404 NWP 
Program may experience considerable uncertainty and confusion. State agencies do not 
ordinarily conduct section 401 certification for individual NWP-authorized projects, and the 
process to accomplish such certifications may be cumbersome. Operators who are in position to 
do so should consider beginning, or contracting to begin, projects that will rely on a NWP before 
the pending expiration dates. Operators who are unable to beat the above-referenced imminent 
deadlines to rely on an existing NWP should consider making use of an appropriate regional or 
state-wide general 404 permit instead of a NWP. These lesser-known general permits are listed 
on the websites of the Corps' District Officers and can in some cases offer the same or greater 
advantages as a NWP. Any operators who intend to rely on a NWP in the foreseeable future 
should proceed with great caution. 

Planning Considerations. Another important reason to carefully plan for these permitting 
issues involves the lead time required for permit approval. If an operator can take advantage of 
an NWP, no significant advance planning time is required. However, in circumstances where a 
NWP is not available, or state certification is still pending, even a minor permit approval could 
take months, affecting overall start-up planning and potentially setting back important 
operational milestones. During this uncertain period surrounding the existence and timing of 
NWPs, site development planners, especially in the oil and gas field, should build in some 
flexibility to accommodate the time that it may take to obtain agency approvals if fill activities 
are contemplated in wetlands or waters of the United States. 
 
Wyoming Regional General 404 Permit for Oil & Gas Activities Challenged 



In a related development, the Wyoming Outdoor Council (WOC) and other local 
environmental groups filed a lawsuit against the Corps on January 15, 2002, in federal court in 
Washington, D.C., seeking to invalidate Regional General 404 Permit No. 98-08, which 
authorizes fill activities associated with a wide range of activities related to oil and gas 
exploration and production activities throughout Wyoming. See Wyoming Outdoor Council v. 
U.S. Army Corps of Engineers, No. 1-02-00077-HHK (D.D.C. filed Jan. 15, 2002). That 
regional permit has been critical to petroleum operations in Wyoming since it was adopted by 
the Corps in June 2000, at the same time former open-ended NWP 26 was terminated. 

WOC argues that this regional 404 permit should be considered invalid and withdrawn 
because it allegedly had inadequate NEPA review, causes major impacts, authorizes dissimilar 
activities, and does not consider viable alternatives. If any of these challenges are successful, 
they might be considered applicable also to very useful Wyoming regional 404 permits recently 
adopted for surface coal mines and reclamation of abandoned mine lands and to the NWP 
Program generally. Operators relying on any of these Wyoming general 404 permits should 
follow this litigation closely. 
 
CONGRESS / FEDERAL AGENCIES, OIL & GAS 
Laura Lindley, Reporter 
 
BLM to Prepare Statements of Adverse Energy Impact 

The Bureau of Land Management (BLM) has issued an instruction memorandum that 
requires the BLM to prepare a "Statement of Adverse Energy Impact" whenever a BLM decision 
or action will have a "direct or indirect adverse impact on energy development, production, 
supply and/or distribution." Washington Office Instruction Memorandum No. 2002-053, Dec. 
12, 2001. The Memorandum cites Executive Order No. 13212, issued by President Bush on May 
18, 2001, which requires federal agencies to expedite their review of permits for energy-related 
projects. However, it does not mention Executive Order No. 13211 which requires a statement of 
energy effects for any regulatory action. The "Statements of Adverse Energy Impact" required 
by the instruction memo are not limited to rulemakings. 

The statements are required to be approved by the BLM state director and included as a part 
of a record of decision. The statement must contain: (1) a rationale for why an energy-related use 
cannot co-exist with other multiple uses of the land; (2) alternatives considered; and (3) an 
indication of the impacts of the decision in terms of lost production, missed exploration 
opportunities, and the like. The memo specifically notes that adverse energy impacts could result 
not only from denial of energy projects but also from decisions such as road closures, historic 
trails designations, or the creation of scenic buffers, no leasing, or no surface occupancy areas. 
 
DOI Website Shut Down 

As of the print deadline for this Newsletter, most Department of the Interior websites and e-
mail access were shut down, and have been since approximately December 7, 2001. The shut-
down was ordered by U.S. District Judge Royce C. Lamberth after evidence was presented to 
him in the Cobell v. Norton, No. CIV.A.1:96CV1285(RCL), 2002 WL 181158 (D.C. Cir. Feb. 5, 
2002) litigation regarding Interior's management of Indian trust accounts which suggested that 
those accounts might not be secure from access over the internet by unauthorized persons. It is 
not yet known when the Department will have corrected the security problems so as to allow 
resumption of internet access. 



 
New Confirmations of DOI Officials 
 The Senate confirmed Rebecca W. Watson as Assistant Secretary of the Interior for Lands 
and Minerals Management on January 25, 2002. A Helena, Montana, attorney, Watson has been 
an active member of the Rocky Mountain Mineral Law Foundation. In addition, Jeffrey D. 
Jarrett was also confirmed on January 25, 2002, as Director of the Office of Surface Mining. 
Jarrett was tapped from the Pennsylvania Department of Environmental Protection where he 
served as Deputy Secretary for Mineral Resources Management. 
 
ARKANSAS -- OIL & GAS 
Thomas A. Daily, Reporter 
 
Increase in Conservation Assessment Authorized 

The primary source of income for the Arkansas Oil and Gas Commission is a severance tax 
called the conservation assessment. The Arkansas General Assembly enacted Act No. 1188 of 
2001 which raised the Commission's authority to levy this assessment from 2.54 to 54 per barrel 
of oil and from 0.54 to 14 per MCF of gas produced. The Commission implemented an increase 
to 4.34 per barrel of oil and 0.94 per MCF of gas. 
 
CALIFORNIA -- MINING 
Patrick G. Mitchell, Reporter 
 
Proposed Legislation Would Change Process For Agencies at Risk of Losing Lead Agency 
Status under SMARA 

A bill introduced on February 4, 2002, would make certain procedural changes to the 
mechanism by which the State Mining and Geology Board (Board) would take over the 
functions of a lead agency that has failed to correct deficiencies in its enforcement of certain 
requirements of the Surface Mining and Reclamation Act (SMARA). Specifically, AB 1878 
would extend the period of time the lead agency has to correct these enforcement deficiencies 
from 45 days to 90 days. The bill also provides for two public hearings. The first is to determine 
whether the lead agency has made substantial progress towards correcting the deficiencies within 
the 90-day period. A second hearing is held if the Board determines the lead agency has not 
made substantial progress. This hearing is used to determine the nature and extent of Board 
action needed to address the deficiencies. 
 
MISSISSIPPI -- OIL & GAS 
John Land McDavid, Reporter 
 
Oil Field Norm Statewide Rule Confirmed 

In 1995 the Mississippi Legislature transferred jurisdiction for the regulation of naturally 
occurring radioactive materials (NORM) in oil and gas fields from the Mississippi Department 
of Health to the State Oil and Gas Board. In 1996 the State Oil and Gas Board adopted Statewide 
Rule 69 for the "control of oil field naturally occurring radioactive materials (NORM)." The 
order establishing the rule was appealed to a trial court, which by statute sat as an appellate 
court. The trial court denied the appeal and an appeal was taken to the Supreme Court of 
Mississippi. In Boyles v. Mississippi State Oil & Gas Board, 794 So. 2d 149 (Miss. 2001), the 



court affirmed the order of the trial court and thereby the order of the State Oil and Gas Board in 
its adoption of Statewide Rule 69. Statewide Rule 69 was reported in detail in Vol. XIII, No. 2 
(1996) of this Newsletter. A copy of Statewide Rule 69 (and all statewide rules) may be obtained 
from the State Oil and Gas Board at www.ogb.state.ms.us. A copy of the Boyles decision may be 
obtained at www.mssc.state.ms.us. 
 
MONTANA -- MINING 
Steven P. Ruffatto & Colby Branch, Reporters 
 
Montana Legislature Puts MEPA Back in the Box 

In its 2001 Session, the Montana Legislature enacted a number of revisions to the Montana 
Environmental Policy Act (MEPA), codified as amended at Mont. Code Ann. (MCA) ''75-1-
101 to 75-1-324 (2001). These changes, all of which are now effective, were designed to reduce 
the time, cost, and litigation associated with environmental review under MEPA, factors 
perceived by the legislature as detrimental to Montana's economic growth. 

The revisions make clear that MEPA is procedural, and not substantive, in nature. An agency 
can no longer withhold, deny, or impose conditions on any permit based only on its 
environmental review. MCA '75-1-201(5). The permit may be withheld only if approval might 
result in the violation of an independent statutory or regulatory requirement. Mitigation measures 
developed by the agency and/or project sponsor may be incorporated as permit conditions, but 
only if agreed by the project sponsor. Id. 

Time and cost restraints have been imposed on environmental review. The responsible 
agency now has 60 days to complete the scoping process, 90 days to complete its environmental 
review, unless a detailed environmental impact statement (EIS) is required, and 180 days to 
complete an EIS, if such is necessary. MCA '75-1-208(4). These time periods may be extended 
by the agency once, if necessary, but only for half the time originally allotted. MCA '75-1-
208(5). Any fee assessed by an agency against a project sponsor in connection with a permit or 
license application requiring the preparation of an EIS must be calculated on the basis of the 
estimated cost of the proposed project only, and the fee must reflect the projected costs of 
acquiring information needed for the EIS. MCA '75-1-203(5). This was designed to stop the 
practice of basing fees on the value of the applicant's existing property or assets. 

A little tension has been added to MEPA's trigger. MCA '75-1-201(1)(b)(iv) still requires 
the preparation of an EIS when a proposed project may "significantly affect" the quality of the 
human environment, but now the director of the responsible agency must endorse in writing an 
agency's finding of significant impact. MCA '75-1-201(7). The idea is to insure that the head of 
the responsible agency is aware of the actions of his or her staff, and also to further 
accountability by insuring that the director (a political appointee) is involved in this critical 
decision. 

With regard to the actual preparation of an EIS, key terms such as "cumulative impacts" are 
now defined by statute. MCA '75-1-220(3). The revisions also mandate that any alternative to 
the proposed action considered by the agency be economically feasible, and achievable under 
existing technology. MCA '75-1-201(1)(b)(iv)(C)(I). The agency must consider a "no-action" 
alternative which includes the projected beneficial (as well as adverse) environmental, social, 
and economic impacts of the project. MCA '75-1-201(1)(b)(iv)(C)(III). 

Finally, the revisions touch on judicial review of an agency's MEPA compliance. Any new, 
material, and significant issues relating to the adequacy or content of an agency's environmental 



review document not previously presented to the agency for its consideration must be remanded 
to the agency. MCA '75-1-201(3)(b). Immaterial or insignificant issues relating to the adequacy 
or content of the environmental review may not be remanded. Id. 
 
Eminent Domain Laws Revised 

Montana's statutes pertaining to eminent domain have long regarded certain mining-related 
activities to be "public uses" of property, thus justifying the taking of private property. The 2001 
Montana Legislature enacted several revisions to these statutes. There is now a statutory 
presumption that an easement is sufficient for a project for public use, unless the parties agree 
that a greater interest should be taken or the condemnor shows by a preponderance of the 
evidence that a greater interest is necessary. Mont. Code Ann. '70-30-104(2). The condemnee is 
given an opportunity to provide the condemnor with whatever mitigation measures he considers 
necessary to minimize damages to the property. Mont. Code Ann. '70-30-110(2). The revisions 
also limit the liability of the condemnee for damages arising from the project on the condemned 
property, unless the negligent or intentional conduct of the condemnee is a cause of the damages. 
Mont. Code Ann. '70-30-323. 
 
MONTANA -- OIL & GAS 
Steven P. Ruffatto & Colby Branch, Reporters 
 
Recent Coalbed Methane Developments 

In accordance with the terms of a settlement agreement approved by the court in Northern 
Plains Resource Council, Inc. v. Board of Oil & Gas Conservation, CDV-2000-177 (1st Mont. 
Jud. Dist., Nov. 28, 2000), the Montana Board of Oil and Gas Conservation (Board) has imposed 
a moratorium on the issuance of new permits for coalbed methane exploration and development 
wells. The moratorium will remain in place pending completion of an environmental impact 
statement (EIS) regarding coalbed methane development in Montana. Work on the draft EIS is 
presently underway. Lead agencies include the Board, the Montana Department of 
Environmental Quality, and the U.S. Bureau of Land Management. The draft EIS is currently 
due out in February 2002. 

In a related development, House Bill 573, the "Coal Bed Methane Production Offset Act," 
was passed into law by the 2001 Montana Legislature. This Act directs the Board, upon 
completion of the final EIS on coalbed methane development and compliance with other 
requirements, to issue permits for coalbed methane wells on private and state lands where 
necessary to prevent drainage from wells located on nearby lands owned by the federal 
government, Indian tribes, or neighboring states. Mont. Code Ann. '82-11-174. The Act also 
revises and codifies portions of Board Order No. 99-99, which prescribed certain operating 
practices regarding coalbed methane operation in the Powder River Basin. See "Coalbed 
Methane Developments," Vol. XVII, No. 2, at 17 (2000) of this Newsletter. In this regard, the 
Act primarily requires operators to offer a reasonable mitigation agreement to each groundwater 
appropriator within one mile of a proposed coalbed methane well, or within one-half mile of a 
water well that is adversely affected by a coalbed methane well. Mont. Code Ann. '85-2-
521(3)(a). 

The 2001 Montana Legislature also enacted House Bill 572, the "Coal Bed Methane 
Protection Act." This Act establishes a "coal bed methane protection account" for the purpose of 
compensating landowners and water rights holders for damage caused by coal bed methane 



development. Mont. Code Ann. '76-15-904. Compensable damages include loss of agricultural 
production and income, loss in land value, and lost value of improvements. Mont. Code Ann. 
'76-15-905. The account is to be funded through existing taxes on oil and gas production, and 
administered through the Department of Natural Resources and Conservation and local 
conservation districts. Operators of coalbed methane wells are not relieved of liability for 
damages caused by their operations. Mont. Code Ann. '76-15-902. 
 
Oil Production Tax Incentive Extended 

The 2001 Montana Legislature enacted Senate Bill 240, indefinitely extending incentive tax 
rates on incremental production from secondary recovery projects and horizontally recompleted 
wells. In the absence of this legislation, the incentive rates would have expired on January 1, 
2002. Current tax rates are set forth in Mont. Code Ann. '15-36-304. 

Also enacted was Senate Bill 519, which raises the trigger price for the stripper oil well 
exemption tax rate from $30 to $38 per barrel (West Texas Intermediate). So long as the average 
price of oil during a calendar quarter stays below the trigger price, production from wells which 
qualify for the stripper well exemption is taxed at the rate of 0.5% (working interest), as 
compared to rates of 9.0% or more for non-stripper production. See Mont. Code Ann. '15-36-
304. Only wells producing three barrels of oil per day (bopd) or less qualify for the stripper well 
exemption, but special tax rates still apply to the first 10 bopd of production from stripper wells. 
Mont. Code Ann. ''15-36-303(23), 15-36-304. 
 
Court Finds Constitutional Right to Rescind a Contract 

In Cape-France Enterprises v. Estate of Peed, 305 Mont. 513, 29 P.3d 1011 (2001), the 
simple, narrow issue before the court was whether a buy-sell agreement for the purchase of a 
five-acre tract of land was unenforceable on the grounds of impossibility or impracticability. 
Before the court was through, it had held that whenever the anticipated performance of a contract 
may result in "significant" or "substantial" environmental degradation, that contract is unlawful 
and may be rescinded. The potential application of this case in natural resource law is reason for 
concern. 

In 1994, Cape-France entered into a buy-sell agreement with Lola Peed and her 
granddaughter Marthe Moore, for the purpose of selling to them a tract of land consisting of five 
acres in Bozeman, Montana. The land would have to be subdivided and rezoned for the sale to be 
completed. Due to a number of obstacles, the property was never subdivided, and the sale never 
closed. 

The primary obstacle was the discovery that a plume of contaminated groundwater, which 
was known to be spreading through a local aquifer, was closer to the subject lands than 
previously thought. The Montana Department of Environmental Quality (DEQ) informed Cape-
France that the subdivision could not be approved unless a groundwater well was first drilled and 
tested. The DEQ warned that if the well tapped contaminated water, treatment of that water 
would be required--and that if testing of the well caused expansion of the existing contamination 
(by drawing the contaminated plume into a clean portion of the aquifer), Cape-France, as owner 
of the land, would be held liable for clean-up costs. 

Cape-France sued to rescind the buy-sell agreement on the grounds that the potential liability 
involved with drilling a well made subdivision impossible or impracticable. In reviewing the 
district court's grant of summary judgment in favor of Cape-France, the Montana Supreme Court 
first expanded the existing doctrine of impossibility in Montana to include impracticability. It 



then agreed with the district court that the contract should be rescinded, since forcing Cape-
France to perform under the con-tract would expose it to "substantial and unbargained-for 
economic risks . . . [and would also expose the public] to potential health risks and possible 
environmental degradation." 29 P.3d at 1016. 

The court then, sua sponte and without briefing, launched into a discussion of Montana's 
constitutional environmental provisions, the effect of which it termed "decisive." Article II, 
section 3, of Montana's Constitution guarantees all persons "the right to a clean and healthful 
environment." Article IX, section 1, provides that "the State and each person shall maintain and 
improve a clean and healthful environment . . . ." In light of these provisions, the court stated, "it 
would be unlawful for Cape-France, a private business entity, to drill a well on its property in the 
face of substantial evidence that doing so may cause significant environmental degradation of 
uncontaminated aquifers and pose serious public health risks." 29 P.3d at 1010. Because 
performance of the contract would be unlawful, the contract should be rescinded. Furthermore, 
in the absence of a compelling state interest, the court would not involve itself in violating 
Montana's constitutional provisions by enforcing the contract. 

The court's decision in Cape-France plays off its prior ruling in Montana Environmental 
Information Center v. Dep't of Environmental Quality, 988 P.2d 1236 (Mont. 1999) (MEIC), the 
only other Montana Supreme Court case to ever directly address the meaning of the 
environmental provisions within Montana's 1971 Constitution. In MEIC, the court held that the 
right to a clean and healthful environment is a fundamental right, and that any statute or rule 
implicating this right is subject to strict scrutiny. See "An Inalienable Right to a Clean 
Environment," Vol. XVI, No. 4, at 14 (1999) of this Newsletter. The court also stated in MEIC 
that "we will apply strict scrutiny to state or private action which implicates either constitutional 
provision." 988 P.2d at 1242. (Emphasis added). While the meaning or effect of this dicta was 
not clear in MEIC, and still isn't, Cape-France does confirm that the court will attempt to apply 
strict scrutiny to private action affecting the environment, whatever that might mean. 

For all of their uncertainty, MEIC and Cape-France clearly demonstrate one thing: the 
Montana Supreme Court is intent on fashioning Montana's Constitution into new environmental 
law. The form and substance that this new law may eventually take is anybody's guess, but the 
potential ramifications boggle the mind. Does the risk of environmental contamination render it 
"unlawful" to drill an oil well in the State of Montana? May a citizen enjoin the continued 
operation of a refinery or factory, though such facility is in full compliance with all existing (but 
perhaps unconstitutional) laws and regulations? May the Board of Oil and Gas Conservation, or 
any other state agency, permit a project of potential environmental consequence without the 
consent of the court? Can your neighbors sue you for firing up that '69 Pontiac? Stay tuned. 



Lewis and Clark National Forest "No Lease" Decision Affirmed 
In Rocky Mountain Oil & Gas Ass'n v. U.S. Forest Service, 31 Envtl. L. Rep. 20,617 (9th Cir. 

2001), cert. denied, Independent Petroleum Ass'n of America v. U.S. Forest Service, 122 S. Ct. 
541 (U.S. Nov. 13, 2001), the Ninth Circuit affirmed a lower court's grant of summary judgment 
upholding a Forest Service decision to bar oil and gas leasing on all of the approximately 
350,000 acres of the Rocky Mountain Division of the Lewis and Clark National Forest in 
Montana for the purpose of protecting aesthetic values. See "District Court Affirms Forest 
Service No Lease Decision," Vol. XVII, No. 2 at 5 (2000) of this Newsletter. The Ninth Circuit's 
unreported decision was based on the findings that the plaintiff trade association lacked standing 
to challenge the Forest Service's discretionary leasing decisions, and that its Establishment 
Clause claim lacked merit. 
 
NEW MEXICO -- OIL & GAS 
John S. Nelson, Reporter 
 
Directional Drilling from Adjacent Land onto Lease at End of Primary Term Holds Lease 
in Effect 

On August 3, 1995, an oil and gas lease was executed in favor of Chesapeake Operating Inc. 
(Chesapeake) covering certain land within the city limits of Lovington, New Mexico. The lease 
had a primary term of three years. On December 8, 1997, the lessor executed a "top lease" in 
favor of Magnolia Royalty Company, Inc. (Magnolia), covering the same land. The top lease 
specifically provided that it would be subordinate and subject to the 1995 lease for as long as, 
and to the extent that, the 1995 lease remained in force and effect. 

Due to zoning restrictions, Chesapeake was unable to drill on the surface of the land covered 
by the 1995 lease. Chesapeake purchased a three-acre tract of land adjacent to the lease which 
was not subject to zoning restrictions. Chesapeake then obtained permission from the New 
Mexico Oil Conservation Division to locate the surface of a well on the three-acre tract, and to 
directionally drill the well to a bottom hole location within the subsurface boundaries of the 
lease. The well was commenced on July 27, 1998, seven days prior to the expiration of the 
primary term of the 1995 lease. On August 3, seven days later, the primary term of the lease 
expired. On August 12, the drill bit penetrated the subsurface boundaries of the lease. The well 
was subsequently completed as a gas well producing from within the subsurface boundaries of 
the lease. 

The 1995 lease provided, "If at the expiration of the primary term there is no well upon said 
land [the leased land] capable of producing oil or gas, but lessee has commenced operations for 
drilling or reworking thereon, this lease shall remain in force so long as operations are 
prosecuted with no cessation of more than 60 consecutive days . . . ." 178 F. Supp. 2d at 1220. 
Magnolia, the lessee under the top lease, sued Chesapeake claiming that the 1995 lease expired 
by its own terms on August 3, 1998, because there had been no well commenced on the lease 
prior to that time. 

In Manzano Oil Corp. v. Chesapeake Operating, Inc., 178 F. Supp. 2d 1217 (D.N.M. 2001), 
the U.S. District Court for the District of New Mexico (Magistrate Judge Deaton), ruling on a 
motion for summary judgment filed by Chesapeake, held that the commencement of the 
directional drilling kept the 1995 lease in effect. The court could have reached this conclusion by 
simply construing the lease to permit the commencement of the well on adjacent acreage, a 



position for which there is precedent from the State of Kansas. However, the court's reasoning 
was different and, to this writer, not as well-founded. 

It was important to the court that, quite apart from the 1995 lease and the top lease, both 
Chesapeake and Magnolia had additional interests in the well by virtue of other leases that they 
owned. In fact, Chesapeake (as operator) and Magnolia (as non-operator) had entered into an 
operating or development agreement in order to drill the well, and both participated in the well. 
The court appeared to be offended that Magnolia would participate in and authorize the drilling 
of a directional well, and at the same time assert that one of Chesapeake's leases had expired 
because the well was not drilled in the manner required by the lease. The court seized upon the 
pooling provision in the 1995 lease, and held that the three-acre tract had been pooled with the 
1995 lease. Therefore, the commencement of drilling on this "pooled" tract held the lease in 
effect under the pooling provision. It appears that the court concluded that the "pooling" had 
occurred by virtue of the operating or development agreement and the fact that all of the working 
interest owners participated in the drilling of the well in the manner in which it was drilled. 

It appears to this writer that the court may have had a fundamental misunderstanding as to 
the nature, purpose, and function of pooling provisions in oil and gas leases. Although the court 
held that the three-acre tract had been "pooled" with the lease, there was never any intention by 
the parties to allocate any production to the three-acre tract because it was not in the proration 
unit for the well, and in fact no production was allocated to it. The court ignored that portion of 
the pooling provision that allocates a fraction of the production to the lease and a fraction to the 
other pooled acreage, and also ignored (or was unaware of) the fact that all of the production was 
being allocated to the lease. These facts indicate that even the parties themselves did not believe 
that the three-acre tract had been pooled in the manner contemplated by the pooling provision. 
Indeed, due to divided ownership in the proration unit for the well, and as required by the 
pooling provision, Chesapeake recorded a pooling designation which designated only the 
proration unit for the well as a pooled unit. The pooling designation did not describe the three-
acre tract as a part of the pooled unit which was being designated. It seems plain, therefore, that 
the requirements of the pooling provision were not satisfied with respect to the three-acre tract, 
and that the parties themselves did not intend to pool the three-acre tract in the manner 
contemplated by the pooling provision. The court's reliance on the pooling provision therefore 
appears misplaced. 

As much as anything, the case is a good reminder of the need for lessees and operators to be 
mindful of the specific requirements and language contained in their oil and gas leases, and the 
need for lawyers to assist judges and juries (who may be utterly unfamiliar with oil and gas 
matters) to thoroughly and clearly understand the mechanics and nature of the oil and gas 
business and its interrelationship with the agreements that govern it. 
 
OKLAHOMA -- OIL & GAS 
James C.T. Hardwick, Reporter 
 
No Offset for Second Well Site for Damages Paid for First Well Site 

In Comanche Resources Co. v. Turner, 33 P.3d 688 (Okla. 2001), Comanche paid surface 
owners $6,500 under a negotiated settlement for surface damages in connection with the planned 
re-entry of the existing Turner 3-1 well. Upon commencing site preparation, Comanche 
determined it was not feasible to reenter the Turner 3-1 and decided to move 100 feet south and 
drill a new well, the Turner 3-2. When the Turners, the surface owners, refused Comanche's 



request that the previous release cover the Turner 3-2, Comanche filed for appointment of 
appraisers under the Surface Damages Act, Okla. Stat. tit. 52, ''318.2-318.9. The appraisers 
awarded $8,000 in connection with the Turner 3-2. When the trial court refused Comanche's 
request that it be entitled to offset the $6,500 previously paid, Comanche appealed. 

The Oklahoma Court of Civil Appeals affirmed. In rejecting Comanche's argument that the 
second well constituted continuous drilling operations and was not the drilling of a new well, the 
court chose to rest its conclusion on the language of the original settlement agreement, which 
provided that the $6,500 was for surface damages caused by reentry of the Turner 3-1. The court 
said this express language did not contemplate the drilling of a second well and that when 
Comanche determined that reentering the Turner 3-1 was not feasible and stopped work, the 
agreement regarding that well was fulfilled. The court observed that even though Comanche paid 
more money than actual damages warranted, if Comanche had decided simply to stop work at the 
point it did, it would not have been entitled to a refund. The court also found evidence to support 
a finding that the $8,000 damage award for the Turner 3-2 related only to that well and did not 
consider the effects of the first well. 
 
Trial Court Improperly Prohibited Drilling Contractor From Defending Suit 

In Corman v. H-30 Drilling, Inc., No. 94255, 2001 WL 1345641 (D. Okla. Oct. 30, 2001), 
Corman, a prior oil and gas lessee, sued H-30 Drilling and its subcontractor for reimbursement of 
clean-up costs Corman was required to pay rising out of the drilling of an oil and gas well. On 
the morning of trial, Corman filed a motion seeking to prohibit H-30 from defending against 
Corman's claims and from presenting H-30's counterclaims on the basis that H-30 had failed to 
pay its corporate franchise taxes to the State of Oklahoma, and that under Okla. Stat. tit. 68, 
'1212(c), it was prohibited from suing, defending, or obtaining affirmative relief on a cause of 
action arising before forfeiture of the right to do business unless the right to do business is 
reinstated. The trial court denied the request of H-30 for a short continuance so it could pay its 
franchise taxes, and instead, entered judgment for Corman for $309,281.70 in damages, 
attorneys' fees, and costs. 

In reversing the trial court, the Oklahoma Supreme Court noted that if H-30 had been 
allowed to pay its delinquent franchise taxes and had been reinstated, the purpose of '1212 
would have been met and no further prohibition against defending the suit or pursuing its 
counterclaim would have applied. Further, the court noted that the consequences of the failure to 
pay the franchise tax have a revenue-raising purpose, are not intended to trap persons into losing 
their rights to defend law suits, and that the state's tax policy would have been satisfied if the 
trial court had given H-30 a short time to pay its back taxes. The court noted that the failure to 
pay franchise tax was not an issue identified in the pre-trial order, and that the franchise tax issue 
was no different than other issues in the case, which Corman was obliged to identify in that 
order. The court concluded it was reversible error for the trial court to permit Corman to present 
the motion to include the effect of failure to pay franchise tax without giving H-30 a reasonable 
opportunity to pay its back taxes. 
 
Pipeline Rights-of-Way Not Personal Property for Ad Valorem Tax Purposes 

In re the Assessment of Oneok Field Services Gathering, L.L.C., 38 P.3d 900 (Okla. 2001), 
Oneok, the owner of an extensive gas gathering system, protested the inclusion of the county 
assessor's pipeline valuation of $347,210.00 for pipeline rights-of-way as construction costs 
(based on $2.00 per foot of gathering line). The Board of Equalization of Washita County upheld 



the assessment, and the district court reversed, holding that the rights-of-way are interests in real 
property taxable to the fee owner, and are not taxable as personalty. 

The Oklahoma Supreme Court affirmed primarily on the basis of the statutory definition of 
real property and of personal property in the Tax Code. The county assessor urged that rights-of-
way were personalty because Okla. Stat. tit. 68, '2807 defines oil and gas pipelines as personal 
property. However, the court was persuaded by the definition of real property in Okla. Stat. tit. 
68, '2806, which includes "the land itself, and all rights and privileges thereunto belonging or in 
any wise appertaining." The court noted that the rights-of-way were clearly interests in land, but 
observed that in Oklahoma, interests in land may be classified as either real property or as 
personal property, depending on the exact nature of the interest. For example, an interest less 
than freehold, as for instance a term of years, while an interest in land, is a chattel real and 
personalty. However, the court concluded that here the rights-of-way fell within the real property 
definitional language of "all rights and privileges thereto belonging or in anywise appertaining" 
to the land. 

The court also rejected the county assessor's assertion that pipeline rights-of-way, even if 
falling within the statutory definition of real property, should be taxed separately from the fee. In 
so doing, the court noted that under the Oklahoma ad valorem taxing scheme, all of the various 
interests that may be held in realty are not severable for the purposes of taxation in absence of an 
express statute providing otherwise. 
 
Different Operators Permitted for Different Wells Under Same JOA 

In Pitco Production Co. v. Chaparral Energy, Inc., No. 94,748 (Okla. Civ. App. 2002) 
(opinion not for publication), Cheyenne Petroleum was the operator of the Scott 1-23 well and 
the Kirkwood 1-23 well, both within the unit area and governed by a single operating agreement. 
Cheyenne sold all its interests to Chaparral. Both Chaparral and Pitco solicited votes to become 
successor operator. The election results were that Pitco received a majority vote for the 
Kirkwood 1-23 well, with a 51.077380% vote, and Chaparral received a majority vote for the 
Scott 1-23 well with a 69.547840% vote. Chaparral refused to recognize Pitco as operator of the 
Kirkwood well. 

At trial, Chaparral not only asserted that multiple operators were precluded, but also that it 
should be allowed to utilize cumulative voting, apparently borrowing some of the vote from the 
Scott well to give it a majority interest in the Kirkwood well. The trial court concluded that the 
operating agreement did not preclude multiple operators, and declared Chaparral the operator of 
the Scott well and Pitco the operator of the Kirkwood well. 

On appeal, the court concluded that the operating agreement clearly excludes competing or 
independent operators within the unit area. It did so based upon the maintenance of uniform 
ownership provisions stipulating that no party could sell, encumber, transfer, or dispose of its 
interest in the leases and wells in the unit area unless the disposition covered all of the party's 
interest or an equal undivided interest in all leases, equipment, and production. The court said 
that to permit otherwise would result in the unit area being faced with duplication, the possibility 
of conflicting decisions, and other factors inconsistent with the tenor of the operating agreement 
to establish a uniform operating and accounting procedure for the entire unit area. 

However, in upholding the trial court's decision permitting two operators, the court noted that 
the present circumstance resulted because another producer, Samson Resources, not a party to 
the suit, had previously been permitted to sell its interest in the Scott well without being required 
to sell its interest in the Kirkwood well or the balance of the unit area. The court concluded that 



Chaparral knew or should have known of Samson's breach of the operating agreement when 
Chaparral acquired its interest in the unit area. Since Chaparral's title had been acquired without 
warranty but expressly "as-is," Chaparral acquired its interest subject to the current 
circumstances. Since the parties had permitted the existence of a condition which by its nature 
led to the circumstance of multiple operators, the court chose to leave the parties in the position 
resulting from the condition they had permitted to exist. 
 
Preferential Right to Purchase Must be Exercised on All Wells Under Operating 
Agreement 

In Samson Resources Co. v. Amerada Hess Corp., ____ P.3d ____ (Okla. Civ. App. 2001) 
(designated for publication; petition for certiorari pending) Amerada entered into a contract with 
DLB Oil and Gas to sell all of its interests in numerous wells. Included were Amerada's interest 
in wells under three separate operating agreements containing preferential purchase right 
provisions under which Samson was also a party. In response to Amerada's various notices of its 
proposed sale, Samson elected to exercise its preferential right to purchase Amerada's interest in 
all of the wells covered by one of the operating agreements, but as to the other two operating 
agreements, Samson elected to purchase Amerada's interest in some, but not all, of the wells. 
Amerada and DLB asserted that Samson's elections were ineffective. Samson, however, argued 
that certain provisions of the purchase and sale agreement between Amerada and DLB 
established DLB's willingness to accept sales on a well-by-well basis at allocated prices therein 
provided, therefore permitting acceptance as to some but not all wells under a particular 
operating agreement. 

The Oklahoma Court of Civil Appeals rejected Samson's assertion as to the effect of the 
particular provision of the Amerada/DLB purchase and sale agreement, reasoning that the 
maintenance of the uniform ownership provision of each operating agreement prohibited 
Amerada from selling less than all of its interest in the wells under a particular operating 
agreement. As a result, Amerada's offer to DLB was to sell its entire interest in all leases and 
wells covered by each operating agreement. The court then reasoned that when a preemptive 
right requires a preemption holder to meet the identical terms of a third party's offer, the holder's 
acceptance must fully meet all the terms and conditions of the offer. The court concluded that the 
attempted election by Samson to exercise its preferential right limited to less than all of the wells 
governed by an operating agreement was ineffective. Therefore, with respect to all of the wells 
covered by such operating agreements, it affirmed the sale to DLB. As to the election made by 
Samson to acquire all of Amerada's interest in its wells under the one operating agreement, 
judgment for Samson ordering DLB to convey its interest to Samson was affirmed. 
 



SOUTH DAKOTA -- MINING 
Max Main, Reporter 
 
Manager May Implement Joint Management Agreement Without Subsequent Approval 

On September 5, 1995, Homestake Mining Company of California (Homestake) entered into 
a joint management agreement with Brightwater, Inc. (Brightwater). The agreement was similar 
to a joint venture agreement. The purpose of the agreement was to provide for the joint 
management and reclamation of property known as the Red Placer adjacent to Whitewood 
Creek, near the City of Deadwood in the Black Hills. The reclamation was for the effects of 
placer mining by previous owners/operators. Homestake and Brightwater own the Red Placer as 
ten-ants in common, with Homestake owning an undivided 51% and Brightwater owning an 
undivided 49%. Homestake also owns a 51% participating interest under the agreement, and 
Brightwater owns a 49% participating interest. Homestake is the appointed manager under the 
agreement, with the express authority to carry out adopted programs. Representatives of 
Homestake and Brightwater made up the management committee under the agreement. 

The program and budget for the design and construction of the Red Placer reclamation were 
expressly adopted by Homestake and Brightwater in the agreement. The agreement obligated the 
participants to contribute funds to adopted programs and budgets in proportion to their respective 
participating interests. The Dunbar, Inc. (Dunbar) unconditionally guaranteed the performance of 
Brightwater's duties and obligations under the agreement. 

If a participant defaulted in making a contribution required by an approved program and 
budget, the non-defaulting participant could elect in its discretion to advance the defaulted 
contribution on behalf of the defaulting participant and treat the same, together with interest, as a 
demand loan bearing interest from the date of the advance. The applicable interest rate was four 
percentage points over the Wells Fargo Bank N.A. prime rate, as such rate would change from 
day to day. 

The final bid for the Red Placer reclamation project was within budget, and in 1997, 
Homestake commenced construction of the reclamation. Brightwater objected, stating that it had 
to approve the commencement of construction and that it would not give such approval, because 
it lacked the funding to pay for its share of the work. Homestake responded that as the manager 
under the agreement, it had the authority to bid and begin construction of the Red Placer 
reclamation without additional approval from Brightwater or the management committee, since 
the program and budget for the Red Placer reclamation had been adopted and approved in the 
agreement. Brightwater defaulted in the amount of $829,758.06 in making its contributions. 
Pursuant to the agreement, Homestake elected to advance Brightwater's defaulted contributions 
and treat the same as a demand loan. Homestake filed suit when Brightwater failed to pay after 
demand from Homestake. Homestake Mining Co. v. Brightwater, Inc., Civ. No. 00-402, Circuit 
Court, Fourth Judicial Circuit, Lawrence County, South Dakota. 

At trial, Brightwater argued that it should not have to pay any interest, because it did not 
approve the commencement of the construction of the Red Placer reclamation in 1997, and it 
told Homestake it did not have the money to pay its share of the costs of the reclamation. The 
court held that as the manager under the agreement, Homestake had the authority to bid and 
begin construction of the Red Placer reclamation without additional approval of the management 
committee or Brightwater. The court further held that as manager, Homestake had the authority 
to make all expenditures necessary to carry out the design and construction of the Red Placer 
reclamation. Finally, the court held that Brightwater's lack of funding did not affect the 



manager's authority, because the agreement provided a mechanism for dealing with such a lack 
of funding--the participant with funding could elect to advance contributions on behalf of the 
participant lacking funding and treat the same as a demand loan, which Homestake did. 

The court entered judgment in favor of Homestake for the $829,758.06 of defaulted 
contributions on the part of Brightwater, plus accrued interest of $419,154.75, and attorneys fees 
in the amount of $35,856.72, for a total judgment of $1,284,769.53. Brightwater paid the amount 
of the judgment after the court issued its memorandum opinion and prior to entry of judgment. 
 
TEXAS -- MINING 
William B. Burford, Reporter 
 
Deed Conveyed Dominant Estate in Granite in Place 

In Wilderness Cove, Ltd. v. Cold Spring Granite Co., 62 S.W.3d 844 (Tex. App.--Austin 
2001, no pet. h.), a Texas appellate court considered whether a conveyance of the granite in a 
tract of land gave the grantee a severable estate in the land and, if so, whether it was the 
dominant estate. 

By an 1890 deed, the owners of an undivided one-half interest in the land conveyed all of the 
grantors' interest in the granite on the land, together with a right-of-way, to the extent of their 
interest, for quarrying and handling the granite. Cold Spring Granite Co. succeeded to a portion 
of the grantee's granite rights. Wilderness Cove acquired the land, subject only to the burden of 
Cold Spring's granite rights, and planned a lakefront residential subdivision. As Wilderness Cove 
prepared to blast, Cold Spring first sought a restraining order, and both parties ultimately 
requested declaratory and injunctive relief. The trial court held that Cold Spring's title to the 
granite was entitled to status as the dominant estate such that Cold Spring must be allowed the 
right to exploit it, and Wilderness Cove appealed. 

Wilderness Cove argued that while a landowner may convey or reserve a severable and 
distinct mineral estate apart from the surface estate, stone such as granite is not a mineral. The 
granite grantee would thus become merely a surface co-tenant, and therefore, not the owner of a 
dominant estate. As a cotenant, the owner of granite might not be able to interfere with surface 
development such as was planned by Wilderness Cove. 

The court rejected Wilderness Cove's effort to compare its case with cases holding that 
building stone and other unexceptional materials were not "minerals." Each of those cases dealt 
with a general and ambiguous devise, reservation, or conveyance of the mineral estate, mostly 
describing the included substances only as the "oil, gas and other minerals." Here, by contrast, 
the court was confronted with an express conveyance of a deposit of granite. The rules of 
presumed intent under which particular substances have been held not to be "minerals" do not 
apply, the court said, because they are merely rules for construing ambiguous and generic 
conveyances. Under the "ownership in place" doctrine developed in oil and gas cases, a mineral 
severance creates a separate corporeal estate in the minerals. The court was persuaded that the 
same rule should apply to conveyances of minerals other than oil and gas. The clear intent 
expressed in the granite deed, it declared, was to convey the in situ granite deposit as a severable 
estate. 

Texas law regards a mineral estate as dominant, thus giving the mineral owner the right to 
make necessary and reasonable use of the surface to remove the minerals--this is an imperative 
rule of mineral law, because without the right to reach and extract the minerals, a mineral estate 
would be worthless. Wilderness Cove contended that the granite deed could not have created a 



dominant estate because the grantor, as a cotenant, could not grant the right to enter the property 
and destroy the surface estate without the consent of all cotenants. It apparently cited no 
authority, however, other than to analogize to cases holding that one co-tenant may not grant an 
easement or dedicate a portion of the property without the consent of all cotenants. The granite 
deed did not grant an easement, the court countered; it merely burdened the grantors' undivided 
interest with a severed granite estate. 
 
TEXAS -- OIL & GAS 
William B. Burford, Reporter 
 
Discovery Rule Inapplicable to Royalty Owner Claims of Excessive Deductions 

In Wagner & Brown, Ltd. v. Horwood, 58 S.W.3d 732 (Tex. 2001), the Texas Supreme Court 
considered the application of the statute of limitations to royalty owners' underpayment claims. 
The royalty owners filed suit against the lessee in 1996, alleging the improper deduction of 
gathering and compression charges from their payments dating back many years. 

The trial court granted summary judgment to the lessee on any claims that had accrued 
earlier than the four-year limitations period. The court of appeals held that the discovery rule 
tolled the statute of limitations and reversed the trial court's summary judgment. The supreme 
court reversed the court of appeals, holding that the discovery rule did not apply. 

The discovery rule is a very limited exception to statutes of limitation, the court noted, 
operating to defer the accrual of a cause of action only when the nature of the plaintiff's injury is 
both inherently undiscoverable and objectively verifiable. An injury is inherently undiscoverable 
if it is, by its nature, unlikely to be discovered within the prescribed limitations period despite 
due diligence. The analysis is categorical, not case-specific: the question is not whether the 
royalty owners detected the alleged improper charges during the limitations period but whether 
theirs is the type of injury that generally is discoverable by the exercise of reasonable diligence. 

The royalty owners and the lessee tailored opposing arguments to HECI Exploration Co. v. 
Neel, 982 S.W.2d 881 (Tex. 1998), in which the court held the discovery rule inapplicable to 
royalty owners' claims based on reservoir damage, in part because the injury could have been 
discovered through investigation of Texas Railroad Commission records. The lessee here 
maintained that under HECI all claims for breach of oil and gas lease covenants are categorically 
exempt from the discovery rule's application. The royalty owners argued, conversely, that their 
injury was inherently undiscoverable because their lessee was the sole source of information 
about the contested deductions. Unless information about an injury is available from a public 
source as in HECI, they urged, a plaintiff cannot be expected to discover the injury in the 
exercise of due diligence. The court disagreed with the royalty owners, although it rejected the 
lessee's HECI argument as an oversimplification. Those who receive statements listing fees 
charged, as the royalty owners had received from their lessee, should be alerted to the need to 
perform additional investigation to protect their interests. They could have sought information 
about post-production charges from the gatherer and the gas purchasers. One of the royalty 
owners in fact had hired a consultant in 1982, who had used the lessee's statements and other 
information to determine that the charges appeared to be excessive; but he chose not to take legal 
action at that time. Given these circumstances, the court determined that the royalty owners' 
injury was the type that could have been discovered with reasonable diligence. 

The court also observed that the lessee's allegedly false representations about the nature of 
the royalty deductions in response to a 1985 inquiry were irrelevant to its discovery-rule 



analysis. That the lessee misrepresented information in a particular case may be relevant to the 
principles involved in a fraudulent concealment analysis, but it does not affect the categorical 
determination of inherent undiscoverability. The discovery rule exception to limitations is a 
distinct concept from tolling based on fraudulent concealment. The court of appeals had ruled 
only on the basis of the discovery rule and presumably will address the plaintiffs' fraudulent 
concealment argument on remand. 

Coupled with HECI this case makes it abundantly clear that the bar is high for any plaintiff 
royalty owner seeking to use the discovery rule to avoid the statute of limitations. The injury 
clearly must be one that a resourceful, thorough, expert investigator could not have discovered, 
not merely one that the typical royalty owner, even a prudent one, necessarily would discover on 
his own. 
 
"Prospective" Agreement Waived Right to Refund on Prior Operations 

Saratoga Resources, Inc. v. Baker, 59 S.W.3d 411 (Tex. App.--Houston [1st Dist.] 2001, no 
pet. h.), is a contract construction case whose facts are unlikely to be often duplicated. Saratoga 
and Baker in 1994 entered into an operating agreement for a salt water disposal well and gas 
gathering line serving wells owned by each of them. Baker would operate, and expenses would 
be borne 75% by Baker and 25% by Saratoga "until other arrangements may be agreed to." After 
Baker added wells to the system, Saratoga, believing it was now bearing a disproportionate share 
of the costs, requested an audit and adjustment, which Baker refused. 

Effective January 1, 1996, Saratoga sold its wells and its interest in the salt water disposal 
well and gas gathering line to Prime Energy Corporation, including "all accounts receivable, 
security deposits, prepayments, refunds, right to refunds, and rebates in favor of, owing to, or 
possessed or controlled by" Saratoga, but reserving all "revenues, proceeds, receipts, and income 
('Revenues') attributable to production" prior to the effective date. 59 S.W.3d at 412. After its 
acquisition Prime entered into a "Normalization Agreement" with Baker, reducing Prime's 
ownership and share of operating expenses in the salt water disposal well and gas gathering 
facilities to 8%, specifically making the adjustment prospective only. 

After selling to Prime, Saratoga had an audit conducted and concluded it should have borne 
only 8% of the salt water disposal and gas gathering costs and was due a refund of just over 
$100,000. After Baker denied Saratoga's claim, Saratoga in May 1998 filed suit for a refund of 
its alleged overpayment. After the suit was filed, Prime quitclaimed to Saratoga all of its rights, 
if any, to recover a refund of pre-1996 claims. After summary judgment for Baker, Saratoga 
appealed. 

Baker argued that the 1996 sale by Saratoga to Prime extinguished any claim Saratoga may 
have had, and the court of appeals agreed. Saratoga's conveyance included the "right to refunds" 
in favor of Saratoga. Saratoga had retained all revenues, proceeds, receipts, and income 
"attributable to production" prior to the sale, but a right to refund of expenses is not income 
attributable to production. 

What of Prime's quitclaim of any right to pre-1996 refunds back to Saratoga? Prime had held 
the right to any refund and before the quitclaim had executed the Normalization Agreement. By 
agreeing to a prospective-only normalization of expenses, Prime had reduced its expenses but 
obtained no refund and therefore had nothing left to quitclaim. A dissenting opinion observes 
that the Normalization Agreement contains no waiver or release of preexisting claims, that they 
are simply not addressed. In making the agreement prospective only, the majority nevertheless 
held, Prime agreed its share of expenses remained 25% until the day it was reduced to 8%. 



 
Panhandle Temporary Cessation Saga Continues; Supreme Court Grants Producers' 
Petitions 

Texas Panhandle gas producers have been faced in recent years with a continual barrage of 
lessor claims of lease termination due to temporary cessation of production. Typically the leases 
in question have been considered held by production for many years. Lessors have filed suit for 
declarations that the leases have expired under their habendum clauses, and for damages, after 
discovering evidence of a long-ago temporary hiatus in reported production. The latest reported 
of these cases is Anadarko Petroleum Corp. v. Thompson, 60 S.W.3d 134 (Tex. App. -- Amarillo 
2000, pet. granted). 

The twist in this case is the unusual language of the lease's habendum clause. The lease term 
was one year "and as long there-after as gas is or can be produced." Appealing an adverse 
summary judgment that the lease had terminated because production from the field had stopped, 
at one time or another, for more than the 60 days allowed by the lease's saving clause, Anadarko, 
the lessee, argued that actual production was not necessary to perpetuate the lease. Because the 
lease would remain in effect so long as gas "can be produced," it urged, it was only necessary 
that the lease remain capable of producing gas in paying quantities. Noting that "references to 
production in an habendum clause are seldom construed literally," the court rejected Anadarko's 
argument. 60 S.W.3d at 138. 

Garcia v. King, 139 Tex. 578, 164 S.W.2d 509 (1942), the court said, established the rules 
that decided this case. In Garcia the Texas Supreme Court held that perpetuation of a lease 
having a term extending for so long as oil, gas and other minerals "is produced" requires 
production in paying quantities, not just any production. Under Garcia, the court of appeals 
observed, mineral leases must be construed in accordance with the objectives of the parties, one 
of which is to secure development of the property for the parties' mutual benefit. This goal would 
be thwarted, the court held, if "can be produced" meant nothing more than the physical ability to 
draw gas in paying quantities. "Can be produced" means actual production unless the parties to 
the lease clearly indicate otherwise. 

There are serious difficulties with the court's analysis. It is unquestionably foreseeable, when 
an oil and gas lease is executed, that there may be occasions when gas production will be 
interrupted, even while the wells remain fully capable of production, due to pipeline or facility 
repairs, market disruptions, regulatory difficulties, or other circumstances that have nothing to do 
with the lease's capability to produce. It is far from self-evident that providing the lessee relief 
under such circumstances would thwart the lessor's and lessee's mutual goal of development. 
Quite to the contrary, assurance that its lease will remain in effect during the periods of 
unavoidable nonproduction should encourage the lessee to make the substantial investment 
necessary to develop the lease. 

If Anadarko were correct, the opinion says, the lessee could conceivably forgo all 
development of the field yet maintain the lease by merely establishing that gas could be 
produced in paying quantities if the lessee cared to produce it. This statement, implying that the 
lessor would have no remedy in such event, completely ignores the lessee's implied covenants to 
develop the lease and market production. The adoption of Anadarko's construction, the opinion 
goes on, would render meaningless the lease's savings clauses, which would operate to extend 
the term of the lease for "as long as production continues" if the lessee reestablishes production 
after commencing operations for the drilling of a well within 60 days from cessation of 
production or while the lease otherwise remains in force. This is patently false: these clauses 



would find their application when the lease has become incapable of production. The "can be 
produced" phrase of the habendum clause and the other saving clauses address far different 
circum-stances, both foreseeable. The rules of contract construction, the court observed, 
obligated it to give meaning to every lease provision; yet its opinion never explains how its 
analysis gives meaning to the presence of "or can be produced" in addition to the usual "is 
produced." 

Apparently unable to find any direct Texas authority, the court cited Greer v. Salmon, 82 
N.M. 245, 479 P.2d 294 (1970), and Fisher v. Grace Petroleum Corp., 830 P.2d 1380 (Okla. Ct. 
App. 1991), as support for its holding. In those cases the courts' analyses do bear some 
similarities to the Amarillo Court of Appeals in this case, but there are important differences that 
the court here chooses to ignore. In Fisher, in which the language of the lease at issue is 
practically identical to the language of the lease construed here, the court's apparent requirement 
of actual production is clearly dictum. The lease was found in the trial court to have been 
incapable of production, a finding upheld by the court of appeals. Greer v. Salmon, construing a 
lease whose habendum clause would extend the lease term while oil or gas is produced "or 
producible," depended on the court's construction of the lease's shut-in royalty clause as a 
condition rather than a mere covenant. Here the court makes no mention of a shut-in clause; 
presumably there was none. Indeed, the words "can be produced" perform the function of the 
ordinary shut-in clause, although requiring no payment. Would this court hold a more explicit 
shut-in provision ineffectual as a violation of the parties' goal of mutual economic benefit? 

Beyond the aspects of the case having to do with construction of the words "can be 
produced," the court also rejected Anadarko's arguments based on affirmative defenses, 
including limitations, laches, quasi-estoppel, and revivor. The court's analysis is much the same 
as in the twin cases of Natural Gas Pipeline Co. v. Pool, 30 S.W.3d 618 (Tex. App.CAmarillo 
2000, pet. granted), and Natural Gas Pipeline Co. v. Pool, 30 S.W.3d 639 (Tex. App.CAmarillo 
2000, pet. granted), noted in Vol. XVIII, No. 1 (2001) of this Newsletter. The Texas Supreme 
Court granted petitions for review in all three cases on December 13, 2001. 
 
Liability Insurance Policy Required Carrier to Defend Oil Pollution Damage Claim 

The principal issue in Harken Exploration Co. v. Sphere Drake Insurance PLC, 261 F.3d 466 
(5th Cir. 2001), was whether Harken's insurance policies required the insurers to defend Harken 
in suits alleging pollution damage to ranch land caused by Harken's oil and gas operations. The 
policies required the insurance companies to defend Harken against a suit alleging damages 
caused by an "occurrence," defining an occurrence as "an accident, including continuous or 
repeated exposure to conditions, which results in bodily injury or property damage neither 
expected nor intended from the standpoint of the insured." Id. at 466. 

The policies did not define "accident." Under Texas law, the court said, there is no accident 
when the action is intentionally taken and performed in such a manner that it is an intentional 
tort, regardless of whether the effect was unintended or unexpected. There is an accident, 
however, when the act is deliberate but is performed negligently, and the effect is not what 
would have been intended or expected had the action been performed non-negligently. Here the 
operation of oil facilities was the action deliberately taken but alleged to have been performed 
negligently so as to have resulted in contaminated water, dead cattle, and other damage, all 
unintended and unexpected effects of the non-negligent operation of an oil facility. Thus an 
accident was alleged by the suing landowners. 



The insurance companies argued that the effects of which the landowners complained --
contaminated water, dead cattle, destroyed vegetation, and generally damaged land -- are not 
unexpected but are instead the natural and probable consequences of operating an oil facility. 
They cited no authority, however, for the proposition that these effects are the natural and 
probable consequences of non-negligent oil and gas operations, and the court found none. The 
court also disagreed with the argument that the landowners should have expected contamination 
because Harken's negligent performance was continuing. In determining whether an accident has 
occurred, the focus is on whether the effect is intended or expected, not whether negligent 
performance is intended or expected. 

The insurance companies further maintained there was no alleged accident because the 
landowners' pleadings charged malicious and knowing actions on Harken's part. They had also 
pled that Harken had been negligent, however. The fact that the landowners pled malicious and 
knowing actions, as well as negligent ones, did not transform the negligent actions into malicious 
or knowing actions. If an insurer has a duty to defend any portion of a suit, the court noted, it 
must defend the entire suit. The landowners' allegations of negligence were thus sufficient to 
trigger the insurers' duty to defend. 

The court also construed other provisions of the policies under which the insurers sought to 
avoid defending the suit against Harken. In holding against the insurance companies, it applied 
the rules that courts must adopt the construction of an exclusionary clause urged by the insured 
as long as the construction is not unreasonable and that if multiple interpretations of an insurance 
policy are reasonable, the court must construe the policy against the insurer. 
 
Participation Rights under Joint Development Agreement Upheld 

The court in GeoSouthern Energy Corp. v. Chesapeake Operating Inc., 274 F.3d 1017 (5th 
Cir. 2001), interpreted several provisions of a 1991 joint development agreement under which 
Chesapeake was to drill wells on oil and gas leases owned by GeoSouthern. Disputes between 
the parties arose with respect to three separate provisions of the agreement. 

The agreement provided that when a party designated a prospect for the drilling of a well by 
notice to the other, the party receiving notice must notify the other of its election to participate 
"not less than fifteen (15) days after receipt of such notice." GeoSouthern proposed a prospect 
for the drilling of the Victoria OL No. 1 Well, and Chesapeake gave notice of its election to 
participate 19 days later. GeoSouthern denied Chesapeake's right to participate, claiming that the 
parties had intended to require a response within 15 days, i.e., not more than 15 days. An 
unambiguous contract must be enforced as written, the court noted. There was no evidence the 
parties intended to require a response within 15 days after designation of a prospect; 
GeoSouthern only presented evidence that its president, who negotiated the contract for 
GeoSouthern, had misunderstood the provisions and that Chesapeake had at times requested and 
promised responses within 15 days. This would be insufficient to support a finding that the "not 
less than fifteen days" provision was the result of mutual mistake, and the court of appeals 
upheld summary judgment for Chesapeake on the issue. 

The parties agreed that the prospects for two wells, the Abbie 1-H and the Neidra 1-H, which 
were significantly larger than prospects for other wells, would be assigned to Chesapeake but 
that GeoSouthern would retain the right to reassignment of the "excess acreage." The excess 
acreage was in fact reassigned to GeoSouthern, which drilled another well, the Helene No. 1-RE, 
on the reassigned acreage. Chesapeake claimed the right to participate in the Helene well, and 
the court of appeals upheld summary judgment in Chesapeake's favor. The reassignment had 



been made expressly subject to the 1991 agreement, and the reassigned acreage remained subject 
to the agreement. Moreover, the parties had agreed that such a reassignment would not reduce 
Chesapeake's interest in production from any wells, "including increased production from 
subsequent operations." Taken together, the assignment of the Abbie and Neidra acreage by 
GeoSouthern and the reassignment by Chesapeake unambiguously established that the 
reassigned acreage remained subject to the agreement. 

The remaining dispute involved acreage assigned by Geo-Southern to Chesapeake on the 
drilling of the Brangus 1-H Well. The 1991 agreement provided that if a well became non-
commercial for 60 days or more, GeoSouthern could compel reassignment of Chesapeake's 
rights. The Brangus 1-H became non-commercial, and Chesapeake duly reassigned the Brangus 
acreage. GeoSouthern later drilled another well, the Brangus 1-RE, on a unit that included the 
reassigned acreage, and Chesapeake claimed the right to participate on the basis that the 
reassigned leases were still subject to the 1991 agreement. The court upheld summary judgment 
for Chesapeake on this issue as well. The 1991 agreement unambiguously included the land; 
indeed a 1993 amendment provided that subsequent operations amending an existing unit would 
be a new prospect proposal. Chesapeake was entitled to notice and an opportunity to participate 
in proposed new wells following such a reassignment. 
 
UTAH -- MINING 
Daniel A. Jensen, Reporter 
 
Utah Supreme Court Addresses Scope of Reclamation Exemption for Mining of Sand, 
Gravel, and Rock Aggregate 

The Utah Mined Land Reclamation Act, Utah Code Ann. '40-8-1, is the statutory basis for 
mine reclamation in Utah. The Act authorizes the Utah Board of Oil, Gas and Mining to 
establish rules necessary to carry out the Act. In 1987, the legislature excluded from regulation 
under the Act the extraction of "sand," "gravel," and "rock aggregate," but provided no 
definitions for those terms. The Board, therefore, undertook efforts to promulgate a rule defining 
sand, gravel, and rock aggregate, thereby defining the scope of the exemption from regulation. 

Eventually, by administrative rule, the Board created definitions for sand, gravel, and rock 
aggregate based on standard geologic reference materials. Utah Admin. Code R647-1-106. That 
action was challenged by an industry group in Associated General Contractors v. Board of Oil, 
Gas and Mining, 437 Utah Adv. Rep. 35, 38 P.3d 291 (Utah 2001). The Board's definitions refer 
to naturally-occurring unconsolidated to moderately-consolidated accumulations of rock and 
mineral particles of a certain size range deposited by sedimentary processes, together with 
associated materials created by alluvial sedimentary processes, but excluding any exposed or 
overlain bedrock. 38 P.3d at 294. The plaintiffs contended that those definitions should have 
been articulated in economic terms instead of geological terms, and that inclusion of only 
unconsolidated and moderately-consolidated materials was inconsistent with the legislative 
intent of the Act. Id. at 294-97. 

On cross-motions for summary judgment, the trial court upheld the Board's definitions. Id. at 
294. On appeal, the Utah Supreme Court affirmed the lower ruling, finding that the Board did 
not act arbitrarily or capriciously in formulating the definitions. Likewise, the Board did not act 
arbitrarily or capriciously in differentiating between consolidated and unconsolidated materials. 
Id. at 299. Thus, the promulgated definitions of sand, gravel, and rock aggregate for exemption 
from state regulation have been judicially affirmed. 



 
CANADA -- OIL & GAS 
Nigel D. Bankes, Reporter 
 
Supreme Court Upholds Dynex: GORs and NPIs May Be Interests in Land 

This case came to court upon the liquidation of Dynex. The Bank of Montreal (BoM), a 
secured creditor of Dynex, had taken the view that gross overriding royalties (GORs) and net 
profits interests (NPIs) created by Dynex out of its working interest, and protected by way of 
caveat, were not interests in land capable of binding the Bank, and that the properties should 
therefore be sold by the trustee in bankruptcy free of the GORs and NPIs. 

The BoM had applied to the court for a preliminary determination that GORs could not, as a 
matter of law, constitute interests in land. The argument was an old one: an oil and gas lease is a 
profit a prendre which is an incorporeal hereditament; the holder of an incorporeal hereditament 
cannot grant another incorporeal right out of the profit ("no rent on a rent"). Justice Rooke at 
trial, [1996] 6 WWR 461, had accepted this submission but the court of appeal had reversed, 
[2000] 2 WWR 693, largely on policy grounds, preferring instead the powerful dissenting 
opinion of Justice Laskin in Saskatchewan Minerals v. Keyes, [1972] SCR 703. The unanimous 
Supreme Court ( a seven-person bench) in reasons given by Justice Major has affirmed, [2002] 
SCC 7, the court of appeal essentially for the reasons given by that court. The strict rationale is 
that the holder of an oil and gas lease or an interest therein is just as capable of creating a royalty 
interest that is an interest in land as is the lessor, the owner of the corporeal estate. Whether or 
not the parties created a GOR will depend upon whether or not the grantor held an interest in 
land (unfortunately Justice Major quotes the Vandergrift case (1989), 67 Alta. L.R. (2d) 17 (QB) 
on this point, a case in which Justice Virtue held that a provincial natural gas licence did not 
grant an interest in landCa case that I believe is mistaken on this point) and whether or not the 
parties intended to create an interest in land. Following the direction of the court of appeal the 
case has gone back to trial on this point. 

In deciding whether or not the parties intended to create an interest in land the court has 
offered little guidance other than to generally support the approach taken in Scurry-Rainbow v. 
Galloway, [1993] 4 WWR 454, aff'd [1995] 1 WWR 316, leave denied [1994] SCCA 473, and in 
Canco, (1991), 89 Sask. R. 37 (QB). Hopefully the lower courts will not turn back to the sterile 
exercises of the 1960s and 1970s to find this intention in whether or not the royalty was created 
by reference to substances still in the ground rather than by reference to the proceeds of 
production (see my comment on the Hetherington case at (1987), 50 Alta. L.R. (2d) 350). 
Equally, one hopes that the lower courts will not pay too much attention to Justice Major's 
reference to the filing of a caveat to protect the GOR. At most this is evidence of the intention of 
one of the parties, unless of course the agreement itself contemplates that the GOR holder may 
file a caveat. For the future, the best practice will of course be a declaratory statement of the 
parties' common intention while for the past the court's overall approach suggests a presumption 
in favour of a GOR as an interest in land. 
 
Kotaneelee Litigation Wraps Up (for Time Being) 

After taking up over 360 days of trial time, the parties to this protracted litigation (and their 
16 counsel) have now obtained judgement in a case (actually a consolidation of three separate 
actions) styled Canada Southern Petroleum Ltd. (CSP) v. Amoco Canada Petroleum Company 
Ltd.: [2001] ABQB 803, [2001] AJ 1222. On earlier related proceedings see Allied Signal v. 



Dome, [1991] 6 WWR 251, rev'd [1992] 5 WWR 377 (Alta. C.A.). The crux of the case was the 
allegation of CSP (and other plaintiffs, collectively CSP) that the successors in interest (the 
current working interest holders) to a 1959 farmout agreement (as subsequently amended) were 
in breach of a covenant "to assure the earliest feasible development and marketing of oil and/or 
gas found on the properties." Gas was discovered on the lands in the 1970s and a dehydration 
plant constructed. Limited sales were made through the Westcoast system in 1979 and 1980 but 
the plant was mothballed in 1983 and there was no further production until 1991. CSP (which 
converted from a working interest to a carried interest) also argued that certain costs had been 
improperly charged to a carried interest account thereby deferring payout. 

Justice MacLeod's reasoning on the marketing issue was as follows. First, there was no 
implied obligation to market, either generally or specifically in this case. Second, with the 
exception of those current working interest parties who were party to a 1977 amending 
agreement, the express marketing obligation was not enforceable against successors in interest to 
the original farmout on general principles of property and contract law. At issue was the burden 
of a positive obligation which could not be made to run with assignments in the absence of 
privity of estate or contract (following here the House of Lords decision in Rhone v. Stephens, 
[1994] 2 All E.R. 65). Although assignees generally covenanted to observe the terms of the 
original agreements there could be no finding of an express or an implied novation since, inter 
alia, the promisee never discharged the original promisors of their obligations. Neither could 
CSP rely upon the concepts of conditional benefits or the pure principle of benefit or burden (see 
Tito v. Waddell, [1977] 3 All E.R. 129 (Ch. D.)) in the absence of a clear enough connection 
between the rights assumed and the associated obligations. Neither could CSP rely upon the 
fiduciary's duty of undivided loyalty (rather than self-interest) either to cause the marketing 
covenant to run or to serve as a proxy for it. The defendants, whether as joint venturers, as 
working interest owners, or as operator, did not owe a relevant fiduciary duty to CSP, either on 
the basis of the category of relationship or on the basis of a facts-and-circumstances analysis. As 
to the latter it was unreasonable to think that the working interest parties would put aside their 
self-interest in favour of the interests of CSP and several clauses of the contracts (e.g., entire 
agreement clause) pointed in the other direction. And finally, neither could CSP rely upon a 
stipulation in the 1959 agreement to the effect that all the covenants of the agreement "shall run 
with and be binding upon" the lands. Merely stating something did not make it so and could not 
overturn the law relating to the burden of positive promises. However, most of the defendants 
were subject to the marketing obligation by virtue of an amending agreement of 1977 between 
the CSP interests and others. The agreement was designed to allow a successor farmee/operator 
to earn an interest but confirmed that "operations" would continue to be "conducted in 
accordance with the existing agreements [for present purposes the 1959 agreement] as hereby 
amended." The marketing obligation had not been amended and other elements of the 
agreements made it clear that the term "operations" was broad enough to include marketing. 

Third, there was no breach of the covenant on the facts (and it was necessary to consider this 
point since at least one of the defendants was simply a corporate successor by amalgamation of 
one of the original parties rather than a purchaser for value, and other defendants were bound by 
virtue of the 1977 amending agreement). The difficulties facing the producers in their efforts to 
market gas from the late 1970s onwards included regulated prices, absence of new (i.e., 
incremental) markets, a supply glut, the need to factor in pipeline demand charges, and a 
contractual preference for BC-sourced gas on the Westcoast system. Although Justice MacLeod 
declined to provide a definitive interpretation of the covenant, he did hold that the term 



"feasible" did not simply connote physically possible or doable but "must be construed as 
including a commercial or profit element" and must refer to "all the parties from time to time 
involved with the marketing of the field," while at the same time denying the opportunity of any 
party to arbitrarily or capriciously take the view that a market was not feasible for them. 
Implicitly, and perhaps explicitly, he also held that the clause could not be interpreted as 
requiring a party to market Kotaneelee gas in priority to its other gas for which it might have a 
higher profit margin. The obligation to market was a continuing obligation (as distinct from a 
continuing cause of action) and did not expire at the end of the exploration phase, when gas was 
first marketed or when CSP converted to a carried interest. The evidence of the defendants' 
efforts to market showed that they did not act unreasonably in striving to establish firm long-
term contracts. 

As to the carried interest account, CSP had the right to challenge charges to that account on 
several grounds, including the right to audit, and was not prevented from doing so merely 
because it was a carried interest party and not a working interest party. CSP could also challenge 
on the basis that the work was not carried out in a good and workmanlike manner; the defendants 
could not rely upon a standard of gross negligence because this limitation on liability was not 
opposable against a carried interest party. Here the evidence showed that the operator's 
revamping of the gas processing facility was negligent, and, in particular, the defendants were 
not entitled to charge the carried interest account with the costs of additional pollution control 
equipment which, while not legally required, had been strongly pressed upon the operator by the 
regulator. There was no breach of duty with respect to a well workover since the corrosion 
problems encountered related to the inability to produce rather than the failure to take care of the 
well while it was suspended. 

Finally, while the plaintiffs could not claim that the processing plant was to be constructed at 
the sole cost, risk, and expense of the farmees (while the farmees committed "to provide the 
necessary facilities to place the Test Well on production," the plaintiffs' contention involved 
reading the concept of "completion" as including the construction of the plant), the plaintiffs 
were successful in denying that the plant fell within a clause that precluded the processing plant 
from being included within "operational costs" and allowed a processing fee to be charged. 
Justice MacLeod accepted the argument that a dehydration facility (which the subject plant was) 
was not a gas processing plant within the meaning of the relevant clause. 

Justice MacLeod's judgement contains a useful affirmation and application of basic 
principles of property law in the context of the assignment of oil and gas contracts. It is similarly 
useful in the context of fiduciary duties and in particular its affirmation that one should not 
readily import fiduciary concepts into a commercial context. However, it is possible that Justice 
MacLeod misframes the threshold for establishing a fiduciary relationship in the context of a 
joint venture or other similar relationship. I suggest that a fiduciary duty arises when it is 
reasonable for the beneficiary of the duty to reach the conclusion that the other party will act in 
the best interests of the joint venture rather than in its own selfinterest. Justice MacLeod's 
formulation would substitute "the beneficiaries' best interests" for "best interests of the joint 
venture" and further suggests at one point that there must be a mutual understanding to create a 
fiduciary duty. As to the marketing obligation, if one begins with the premise that in the face of a 
silent contract CSP would be dependent upon the self interest of the working interest parties in 
deciding to market this gas rather than other gas, it is hard to see what, if any, were the additional 
obligations that the farmees assumed on the basis of Justice MacLeod's interpretation of the 
clause. That said, even a more comprehensive statement of the meaning of the clause should not 



have resulted in a different conclusion, for the record amply demonstrates both the efforts made 
to find markets for the gas as well as the difficulties associated with marketing frontier gas when 
alternative sources of supply are closer to hand. 
 
Court of Appeal Reverses Case Management Judge in Royalty Trust Litigation 

Astl v. Montreal Trust Co. involved gross royalty trust agreements (GRTAs) that were likely 
covered by the ratio decidendi of the court of appeal's decision in Guaranty Trust Co. v. 
Hetherington (1987), 50 Alta. L.R. (2d) 193, aff'd on different grounds, (1989), 67 Alta. L.R. 
(2d) 290 (CA), and had therefore expired when the lease in force at the time the GRTA was 
created expired in accordance with its own terms. Royalties on these GRTAs having been paid 
into court pursuant to interpleader orders, Montreal Trust now sought further direction. Justice 
Mason, the case management judge, had decided that unless the mineral owners were prepared to 
commence an action to collapse existing GRTAs (i.e., GRTAs apparently covered by 
Hetherington but not declared to be invalid), the royalties should be paid out to the unitholders 
under the trusts. 

The court of appeal has reversed [2002] ABCA 21 on two grounds: (1) there could be no 
payment out of interpled funds absent a determination as to who was entitled to the funds, and 
(2) it was inappropriate to cast the entire burden on the mineral owners when the preliminary 
assessment suggested that all of these GRTAs had expired with the first lease on the lands. 
Consequently, the court has ordered instead that the mineral owners should commence the 
collapse applications, with solicitor client fees paid from the interpled funds. Where counsel fail 
to make such an application, further direction might be sought by any party from the case 
management judge at which time further inferences might be drawn in relation to particular trust 
agreements and resulting royalty entitlements. 
 
Perfecting Security in Sale of Oil and Gas Assets 

Milagro sold a 50% interest in the Battlecreek properties to Merit. Merit covenanted that in 
default of its obligations to pay the purchase monies pursuant to a promissory note, Merit would 
execute the necessary documents to provide Milagro with a security interest in the property. In 
December 1999 Milagro delivered security documentation to Merit requesting that it execute the 
necessary documents. Merit failed to do so. It subsequently obtained protection under the 
Companies' Creditors Arrangement Act and later made an assignment in bankruptcy. In National 
Bank of Canada v. Merit Energy, [2001] ABQB 680 the court held that Milagro was a secured 
creditor. While the agreement to grant security contained in the conveyance did not give Milagro 
security because it was no more than an offer to give security, the equitable mortgage was 
perfected when Milagro demanded execution of security documents since that amounted to an 
acceptance of the offer. A further claim by Milagro on a clause dubiously referred to in the 
contract as both a penalty and as unliquidated damages was held to be unenforceable as being 
unconscionable and because its formula failed to serve as a genuine pre-estimation of damages. 
In essence the clause stipulated that if Merit failed either to pay the purchase price in full by a 
prescribed date or to incur development expenses on the property, then the amount due and 
payable to Milagro would be any amount still owing on the promissory note plus any shortfall in 
development expenditures. 
 
Federal Court of Appeal Confirms Tax Treatment of Payments under Saskatchewan Road 
Allowances Crown Oil Act 



The Federal Court of Appeal in Mobil Oil Canada Ltd. v. Canada, [2001] FCJ 1656, has 
confirmed the decision of the trial division to deny the deductibility of payments under the 
Saskatchewan Road Allowances Crown Oil Act. The reasoning of the court is somewhat different 
from Justice Nadon's judgement at trial. Justice Sharlow for the court of appeal took a broad 
view of the term "royalty" as used in the federal Income Tax Act. The court took the view that 
the term did not necessarily have its ordinary commercial usage since it dealt with payments 
made to the Crown and in that context "royalty" referred to Crown prerogatives or Crown rights. 
As such, the term need not refer to amounts paid pursuant to the right or privilege to explore for, 
bring into production, take, or dispose of, oil or gas but might also include any share of resource 
production that is paid to the province in connection with its interest in the resource (here its 
ownership of road allowance oil). 
 
Enron Canada, Round One 

The insolvency of Enron Canada's American parent triggered counterparty contractual rights 
to terminate and net out existing forward commodity contracts on the grounds that Enron 
Canada's (EC) guarantor (the parent) had failed to maintain an adequate contractually 
permissible credit rating. Endeavouring to remain in business, EC sought a court order staying 
the termination rights of the counterparties. EC relied on s.192 of the Canada Business 
Corporations Act (CBCA) rather than the more obvious Companies' Creditors Arrangement Act 
(CCAA) because it was clear that under the latter, forward commodity contracts of this type 
would be treated as "eligible financial contracts" not subject to a stay order under the CCAA: Re 
Blue Range Resources (2000), 192 DLR (4th) 281 (Alta. C.A.). In oral reasons for judgement in 
Re Enron Canada Corp., [2001] AJ 1611, Justice Hart dismissed the application. The 
commodity futures market is a high risk market in which the parties adopt a variety of techniques 
to manage their financial risks including parental guarantees and termination and netting out 
rights. To grant a stay would be to fundamentally change the agreed allocation of risk and it was 
inappropriate to grant the order. 
 
Enron Canada, Again 

Under an ISDA Master Agreement both IMC and Enron Canada (EC) provided irrevocable 
standby letters of credit to support their potential indebtedness to the other party from time to 
time. Following Enron Corp.'s application for chapter 11 protection in the United States, EC 
issued a demand note to IMC for an indebtedness under three swap arrangements covered by the 
ISDA Agreement. In IMC Canada Ltd. v. Enron Canada Corp., [2001] ABQB 1121, IMC took 
the position that in the event of a default by virtue of the bankruptcy or insolvency of its credit 
support provider, EC could not draw on the letter of credit and sought to support this position by 
action and by way of an application for an interlocutory injunction. Justice Wilkins denied the 
application on the grounds that IMC had failed to establish irreparable harm and had failed to 
establish that the balance of convenience favoured the applicant. EC, unlike its American parent, 
was not insolvent, and there could only be irreparable harm if EC was insolvent and if EC ends 
up owing money to IMC rather than vice versa, and that would depend upon the future price of 
gas. IMC could choose to pay instead of allowing EC to call on the line of credit, and if IMC 
wanted further protection from future calls by EC it could terminate the contract for breach. IMC 
could also call on EC's letter of credit in the event that EC became bankrupt. 
 
Top Leases No Longer Subject to the Rule Against Perpetuities in Saskatchewan 



Top leases are no longer subject to the rule against perpetuities in Saskatchewan or at least so 
held a majority of the court of appeal in Scurry Rainbow Oil (Sask) Ltd. and Tarragon Oil & Gas 
Limited v. Taylor & Maxx Petroleum Ltd., [2001] SKCA 85, per Tallis JA, Sherstobitoff JA 
concurring, and Jackson JA dissenting. The trial judgement (1998), 170 Sask R 222, is discussed 
in Resources #64, Fall 1998, at 7. Tarragon was the successor in interest to an old 99-year top 
lease granted by Taylor's father. Maxx, having at one time been interested in farming-in on 
Tarragon's property, formed the conclusion, after reviewing Tarragon's title files, that the top 
lease was void and therefore abandoned the farm-in and took its own lease from Taylor. The 
majority, on the assumption that the top lease purported to grant a contingent interest that might 
vest outside the perpetuity period, held that the rule should not apply because the top lease did 
not offend against the object and purpose of the rule against perpetuities. The underlying and 
fundamental purpose of the rule was said to be the public policy of preventing the fettering of the 
marketability of property over long periods of time by indirect restraints upon its alienation. Top 
leases should be exempt from the rule because they actually increase drilling and 
competitiveness since oil companies whose leases have been "topped" have a greater incentive to 
drill on leased lands. Given the majority's conclusion on the perpetuities question it was 
unnecessary for the majority to express any opinion on the trial judge's conclusion on the breach 
of confidence issue to the effect that by using information gained as part of its title review of 
Tarragon files, Maxx had breached a duty of confidence owed to Tarragon. 

Justice Jackson, in dissent, agreed with the trial judge on the perpetuities point and found no 
error on the part of the trial judge in his finding of liability on the breach of confidence issue. 
Jackson did, however, disagree with the remedy proposed by the trial judge. Jackson would have 
held that since Maxx had caused Tarragon no damage (Tarragon only had a void lease), 
Tarragon had no claim to damages at law. Causation is not an essential element of the equitable 
remedies of accounting and constructive trust. For these remedies to be available the plaintiff 
need only show that the defendant had derived a benefit from the breach of duty. However, in the 
circumstances, a constructive trust was not an appropriate remedy and Tarragon should instead 
receive an accounting for profits received by Maxx until the time of trial. 

In its decision, the majority claimed the jurisdiction to rewrite, piecemeal, the common law 
rule against perpetuities notwithstanding the fact that a bill to abolish the rule in Saskatchewan 
had died on the order paper. The great virtue of the common law rule is that it gives certainty. It 
is a rule of law that applies inexorably and with almost mathematical precision. Arguments as to 
its application are usually confined, as here, to preliminary questions of construction. The same 
claim can also be made for modern wait-and-see legislation such as that found in Alberta's 
Perpetuities Act. The same claim cannot be made for this decision. Here is a preliminary list of 
issues that the Saskatchewan courts will have to deal with now that they have opened Pandora's 
box: (1) How easy will it be to establish that a particular contingent interest does not violate the 
object and purpose of the rule? (2) Will a court be able to wait and see in making this decision? 
(3) Will a court make this decision on the basis of the particular facts, or on the basis of the type 
of document under consideration? In the present case the court seems to have looked at the 
category of document rather than the actual facts. Indeed the actual facts were quite damning. 
After all, the top lease granted a straight 99-year term (no unless clause) with an option to renew 
(!) and there had been little action on the lands since the lease had vested. (4) What makes it so 
clear that top leases in general should not violate the object and purpose of the rule? The reason 
given by the court is entirely unconvincing. What makes a lessee drill is a short primary term, 
not the existence of a top lessee. Furthermore, there is nothing inherent in a top lease that creates 



perpetuity problems. All that the drafter has to do to avoid the rule is to ensure that the option 
created by the top lease has a term that is no longer than 21 years. (5) If the court's analysis holds 
for top leases, does it apply to all options and similar interests? 

In short, there is a lot to be said for the views of Justice Jackson and the trial judge that 
perpetuities reform, notwithstanding its technical nature, is a job for the legislature and not the 
courts. In terms of transaction costs, legislative reform should be a lot more efficient than this 
sort of tinkering. 
 



Rocky Mountain Mineral Law Foundation 
MINERAL LAW NEWSLETTER 
Volume XVIV, Number 2, 2002 
 
FEDERAL -- MINING 
Daniel A. Jensen, Reporter 
 
Court Enjoins Valley Fills from Mountaintop Removal Mining 

A federal district court judge in West Virginia has enjoined the Army Corps of Engineers 
from issuing valley fill permits in connection with the controversial practice of mountaintop 
removal coal mining. Kentuckians for the Commonwealth, Inc. v. Rivenburgh, Civil No. 2:01-
0770 (S.D. W. Va., May 8, 2002). The decision holds that the Corps' longstanding practice of 
issuing fill permits under '404 of the Clean Water Act, 33 U.S.C. '1344, is illegal because the 
fill material serves no useful purpose and is deposited solely for purposes of waste disposal, 
contrary to the text and legislative history of the Clean Water Act. The decision further holds 
that agency regulations allowing such permits are invalid because they exceed the scope of 
regulatory authority delegated under the Clean Water Act. 

Common in Appalachia, mountaintop removal mining involves removal of overburden from 
atop the coal seam and placement of that overburden in adjacent valleys. Environmental groups 
oppose the practice because of its effect on stream channels in the valleys. For at least 25 years, 
the Corps, with oversight by the Environmental Protection Agency (EPA), has regulated the 
practice through issuance of '404 fill permits. 

The district court's ruling was based on cross motions for summary judgment. The court's 
analysis hinges on a conclusion that the redeposited overburden does not constitute "fill 
material," which is regulated by '404 of the Act (dredge and fill permits), and instead constitutes 
"waste material," which must be regulated under '402, 33 U.S.C. '1342, of the Act (National 
Pollutant Discharge Elimination System permits). The decision includes a lengthy review of the 
background of the Clean Water Act and subsequent regulatory efforts by the Corps and the EPA. 
Against that background, the court concludes that "fill material" must be "deposited for some 
beneficial primary purpose," and not merely deposited for purposes of waste disposal. 
Memorandum Opinion and Order at 5. The beneficial purpose must involve use of the land 
created by the fill. Id. at 20-21. According to the court, overburden disposal from mountaintop 
mining is purely an exercise in waste disposal, and approval of that activity under '404 is ultra 
vires to the authority of the Corps and the EPA. Id. at 5. 

In an effort to resolve the interpretive ambiguity before the court, the Corps and the EPA 
amended their definitions of "discharge of fill material" to explicitly include placement of 
overburden, slurry, tailings, or similar mining-related materials. 67 Fed. Reg. 31,129, 31,142-43 
(May 9, 2002). The amendments also clarified that overburden from mining was included within 
the definition of "fill material." Id. That action seems only to have angered the judge, who 
opined that the agencies were disingenuously attempting "to make their original error and 
administrative practice the law" by administrative fiat, without the necessity of legislation, in 
order to appease the mining industry and its employees. Memorandum Opinion and Order at 38-
41, 43. The decision refers to the amended definitions as "purported rulemaking" inconsistent 
with the Clean Water Act and therefore ultra vires. Id. at 41. 

The court enjoined the Corps "from issuing any further '404 permits that have no primary 
purpose or use but the disposal of waste." Id. at 44. More specifically, the "issuance of 



mountaintop removal overburden valley fill permits solely for waste disposal under '404" was 
enjoined. Id. 

The Corps has moved to stay the court's order pending an appeal to the Fourth Circuit. The 
Corps contends the court's injunction wrongly purports to have nationwide applicability, 
covering all permits (whether for mining or non-mining) "that have no primary purpose or use 
but the disposal of waste," when the only issue before the court was the propriety of a single 
'404 permit for a specific mine site in Kentucky. The Corps further argues that the court's 
apparent invalidation of the May 9, 2002, rules is improper because the rules were not even 
published infinal form until the day after the court's order, the rules were never challenged by the 
plaintiff, and any judicial review of the rules would have to be based on the official agency 
record, which was never before the court. In addition, the court's opinion contains no discussion 
at all of the established elements for injunctive relief. United States' Memorandum in Support of 
Motion for Stay, Civil No. 2:01-0770, at 13-16 (May 13, 2002). Hence, the scope and duration of 
the court's injunction are less than clear. 
 
Regulation Allowing Underground Mining of Protected Lands Held Contrary to SMCRA 

The Surface Mining Control and Reclamation Act of 1977 (SMCRA) prohibits "surface coal 
mining operations" in national parks, wilderness areas, historic sites, and other protected lands, 
and within a certain distance of roads, public buildings, occupied dwellings, parks, and 
cemeteries. 30 U.S.C. '1272(e). For many years the government and environmental groups have 
litigated the scope of "surface coal mining operations," including the issue of whether '1272(e) 
also prohibits underground mining activities that may cause surface subsidence (downward 
settling of the earth's surface with little or no horizontal motion) in those restricted areas. The 
Interior Department issued an interpretive regulation in 1999 providing that subsidence from 
underground coal mining is not included within the statutory definition of "surface coal mining 
operations" and therefore is not prohibited within the areas protected by '1272(e), although 
operators must comply with other provisions of SMCRA requiring prevention of subsidence to 
the extent technologically and economically feasible and repair of or compensation for damages 
to homes and water sources. 30 C.F.R. '761.200(a); 64 Fed. Reg. 70,838, 70,843 (Dec. 17, 
1999). The Federal District Court for the District of Columbia, however, recently ruled that the 
Secretary's interpretive regulation violates the statutory language of SMCRA and is thus invalid. 
Citizens Coal Council v. Norton, 193 F. Supp. 2d 159 (D.D.C. 2002). The practical result of the 
court's ruling is that SMCRA prohibits underground mining activities that will cause surface 
subsidence within the statutorily protected areas. 

The term "subsidence" does not appear in '1272(e), but the Secretary's regulation was 
challenged nonetheless on the theory that surface subsidence and underground activities leading 
to subsidence are included within the term "surface coal mining operations" as that term is used 
in '1272(e) and defined in 30 U.S.C. '1291(28). On cross-motions for summary judgment, the 
district court applied the familiar two-step Chevron analysis in determining whether the 
Secretary's regulation interpreting the scope of "surface coal mining operations" should be 
upheld. Under Chevron, the court decides whether the underlying statute speaks directly to the 
precise question at issue, and if it does the agency and the court must give effect to Congress' 
unambiguously expressed intent. If, however, the statute is silent or ambiguous, the agency's 
interpretation is entitled to deference if it is a reasonable construction, even if there are other or 
more reasonable interpretations. 



The legal dispute amounted to a battle over where missing commas should be placed in the 
rather garbled statutory definition of "surface coal mining operations." The court disagreed with 
the Secretary's interpretation, finding that it was not the "most natural reading" of the statute and 
that, "[i]n the context of SMCRA's broader structure and purpose, the meaning of 'surface coal 
mining operations' is clearly different from what the Secretary has found it to be." 193 F. Supp. 
2d at 163. The court thus gave no deference to the Secretary's interpretation, and concluded that 
the Secretary's interpretive regulation was contrary to the statute. Id. at 163-65. The court found 
no ambiguity in the statutory language despite the confusing absence of commas, the court's 
lengthy statutory analysis which differed in substance and outcome from the detailed analysis 
published by the Secretary, and the court's acknowledgment that the definition of "surface coal 
mining operations" has been in litigation for the last 15 years. Under Chevron, ambiguity 
compels deference to the Secretary's interpretation if it was reasonable, even if another 
interpretation might be considered more reasonable. The court instead found that Congress 
expressed its intent clearly on the precise point at issue and that the Secretary's regulation 
interpreting ''1272(e) and 1291(28) is contrary to law. Id. at 165. The district court's decision 
has been appealed to the United States Court of Appeals for the D.C. Circuit. 
 
IBLA Clarifies Surface Occupancy Rules for Mining Claimants 

In Thomas E. Swenson, 156 IBLA 299, GFS(MIN) 12(2002), the Interior Board of Land 
Appeals (IBLA) clarified that seasonal, casual use activities on an unpatented mining claim may 
be sufficient to justify mining-related occupancy of public lands, despite strict rules regarding 
surface occupancies promulgated by the Bureau of Land Management (BLM) in 1996. 43 C.F.R. 
subpt. 3715. BLM had assumed that casual use activities cannot reasonably justify occupancy of 
a mining claim. The IBLA found that assumption contrary to the express language of the 
regulations. Id. at 308-09. The IBLA further noted that mining-related work on one claim may 
justify occupancy on a nearby claim, rejecting BLM's assertion that occupancy must occur on the 
same property where mining occurs. Id. at 307-08. The IBLA set aside BLM's order that the 
mining claimant remove two trailers from a remote Alaska mining claim, and remanded the case 
for a determination of whether the occupancy is permissible. The trailers are onsite year-round, 
but are used for only two weeks each summer. 

Two other recent IBLA decisions also addressed surface occupancy of unpatented mining 
and millsite claims. Bruce M. Lewis, 156 IBLA 287, GFS(MIN) 11(2002) (trailer, septic system, 
storage facilities, gates, and restrictive signage); Howard Sadlier, 156 IBLA 311, GFS(MIN) 
13(2002) (several trailers, toxic chemicals, and fuel storage). Both decisions found improper 
occupancies, but reversed BLM's suspension and cessation orders because of failure to follow 
proper administrative procedures. Under the surface occupancy regulations, BLM must follow 
specific procedures to force a suspension or cessation of activities. Both cases were remanded to 
allow for proper enforcement action. 
 
FEDERAL -- OIL & GAS 
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IBLA Reverses BLM's Decision Approving Issuance of Powder River Basin Leases 

As reported in a previous Mineral Law Newsletter, Vol. XVII, No. 4 (2000), the Interior 
Board of Land Appeals (IBLA) granted a stay of the Bureau of Land Management's (BLM) 
decision to issue oil and gas leases on three parcels of land located in the Powder River Basin 



which had been offered at the February 1, 2000, competitive oil and gas lease sale (the IBLA 
dismissed the protest of lease issuance on 46 other parcels based on lack of standing). After 
further proceedings, the IBLA, in Wyoming Outdoor Council, 156 IBLA 347, GFS(O&G) 6 
(2002), reversed and remanded the decision of the BLM holding that significant omissions in 
both the Buffalo Resource Management Plan and the Wyodak Environmental Impact Statement 
rendered the documents insufficient to provide the requisite preleasing National Environmental 
Policy Act (NEPA) analysis for the sale of these three parcels. 

In its decision reversing the BLM's approval of issuing leases on the three parcels, the IBLA 
defined the primary issue as whether the resource management plan satisfied section 102(2)(c) of 
NEPA. The adequacy of any environmental impact statement (EIS) under that section depends 
on whether it constitutes a detailed statement which takes a hard look at the environmental 
consequences of the proposed action. The IBLA noted that the Buffalo Resource Management 
Plan addressed general oil and gas leasing and analyzed the impacts of conventional oil and gas 
exploration production and development but did not specifically discuss coalbed methane 
(CBM) extraction and development since these were not contemplated uses in 1985. The IBLA 
found that the resource management plan did not adequately address the magnitude of water 
production from CBM extraction in the Powder River Basin and the critical air quality issues 
associated with development and transportation. Further, IBLA noted that the BLM itself had 
acknowledged the inadequacy of the resource management plan in addressing CBM issues. 
IBLA held that these inadequacies did not meet the requirements for a hard look at the impacts 
associated with CBM extraction and development and, therefore, the resource management plan 
could not satisfy the NEPA obligations for the proposed leasing decisions at issue. 

The IBLA also rejected BLM's contention that the 1999 Wyodak Final Environmental 
Impact Statement justified its decision to issue the leases without further NEPA analysis. IBLA 
explained that the Wyodak EIS is a project level document designed to analyze the impacts of 
developing federal CBM properties by drilling, completing, and operating 5,000 new wells and 
related facilities. Since the leases had already issued, BLM lacked the authority to deny all 
federal drilling activity based on environmental concerns unrelated to threatened or endangered 
species. Since the leasing decisions had already been made, the EIS did not consider the 
reasonable alternatives available in a leasing decision including whether specific parcels should 
be leased, appropriate lease stipulations, and non-surface occupancy areas. The IBLA concluded 
that the document's failure to consider reasonable alternatives relevant to preleasing 
environmental analysis factually impairs its ability to serve as the requisite preleasing NEPA 
document for the parcels. 
 
D.C. Circuit Upholds MMS Valuation Rules Except as to Unused Firm Demand Charges 

In Vol. XVII, No. 2 (2000) of this Newsletter, we reported that the Federal District Court for 
the District of Columbia held that the Department of the Interior's (DOI) amendments to the 
regulations governing royalty valuations for federal and Indian oil and gas leases were invalid to 
the extent that they pose a duty on lessees to market downstream at no cost to the lessor and 
disallow the deduction of downstream marketing costs. Indep. Petroleum Ass'n of Am. v. 
Armstrong, 91 F. Supp. 2d 117 (D.D.C. 2000). The case was appealed and in Indep. Petroleum 
Ass'n of Am. v. Dewitt, 279 F.3d 1036 (D.C. Cir. 2002), the D.C. Circuit Court of Appeals 
reversed the district court decision on all issues except for the court's holding that the DOI's 
regulations were invalid with respect to not allowing the deduction of unused firm demand 
charges. 



The D.C. Circuit Court of Appeals rejected the producer's argument that the courts owe no 
deference to DOI's judgments where the case involves interpretations of contract and not of 
statutes or regulations. The court noted that the regulations are incorporated into the federal oil 
and gas lease which leads back to a deference to the agencies' interpretation. The court also 
rejected the producers' argument that deference to the government's interpretation of the statute 
under the Chevron deference test is inappropriate for regulations that affect contracts in which 
the government has financial interests. The court held that the availability of Chevron deference 
depends on congressional intent and seemed to find that the Mineral Leasing Act grants 
sweeping authority to prescribe necessary and proper rules and regulations to carry out the 
purposes of the Act including the administration of federal leases and collection of royalties. The 
concurrence of this opinion describes the discussion of Chevron deference as "confusing and 
indeed troubling." 

The court found nothing unreasonable in DOI's refusal to allow deductions for downstream 
marketing costs. The court stated that there was no persuasive rationale for introducing a 
distinction between marketing for leasehold sales and for downstream sales. While the court 
recognized to some extent the producers' argument that downstream marketing adds value to the 
gas that benefits the royalty owners, the court did not find the arguments so compelling as to 
force DOI to give up its usual distinction between marketing and transportation costs. 

The court invalidated that portion of the gas valuation regulations which disallowed a 
deduction for the costs of unused firm demand charges. The court of appeals agreed with the 
district court that the unused firm demand charges are part of the actual transportation costs and 
should be deductible except that the government royalty share will be credited with any recovery 
of the unused charge. 
 
MINING -- OIL & GAS, ENVIRONMENTAL ISSUES 
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Ninth Circuit Excludes Passive Soil Migration from Definition of "Disposal" Under 
CERCLA 

A recent decision by the U.S. Court of Appeals for the Ninth Circuit holds that the definition 
of hazardous substance "disposal" under the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA), 42 U.S.C. ''9601-9675, does not include "the 
gradual passive migration of contamination through the soil." Carson Harbor Village, Ltd. v. 
Unocal Corp., 270 F.3d 863 (9th Cir. 2001). This decision has important implications for 
determining the CERCLA liability of former or interim owners of contaminated sites, including 
oil and gas and mine sites, who have not themselves actively contributed to the placement or 
movement of hazardous substances at a site during the period of ownership. It also may be 
important to persons owning property onto which contamination has passively migrated from 
off-site sources, which can be a common scenario at resource extraction or production sites. The 
decision limits the basis for CERCLA liability in both situations. 

After granting a rehearing en banc, 240 F.3d 841 (9th Cir. 2001), the Ninth Circuit reversed, 
in part, its earlier decision on the issue of passive migration. See Carson Harbor Village, Ltd. v. 
Unocal Corp., 227 F.3d 1196 (9th Cir. 2000). Upon reconsideration, the court adopted a "plain 
meaning" definition of the term "disposal," and concluded that such definition does not include 
the gradual spread of already deposited contaminants through the soil. Subsequently, and despite 
a range of views among the various circuits, the United States Supreme Court denied plaintiff's 



petition for certiorari. Carson Harbor Village, Ltd. v. Braley, 122 S. Ct. 1437 (2002). This marks 
the second time that the Supreme Court has declined to review the meaning of the term 
"disposal" under CERCLA. In the prior case left standing by the Supreme Court, the U.S. Court 
of Appeals for the Fourth Circuit reached a contrary conclusion, holding that disposal includes 
not only "active human conduct," but also passive migration of contaminants, at least in the 
context of underground storage tanks. Nurad, Inc. v. Wm. E. Hooper & Sons Co., 966 F.2d 837, 
846 (4th Cir. 1992). 

Plaintiff, Carson Harbor, is the current owner of a contaminated wetlands site in California 
used originally for petroleum production and later as a mobile home park. Carson Harbor 
brought suit under CERCLA against prior owners of the site to recover costs incurred in cleaning 
up the property. Certain defendant prior owners (Partnership Defendants), who likewise operated 
the site as a mobile home park, in turn, moved for summary judgment, on two issues: (1) whether 
Carson Harbor's cleanup costs were "necessary" and thus recoverable under CERCLA, and (2) 
whether defendants owned or operated the site at the time of disposal of any hazardous 
substances, and thus could be deemed potentially responsible parties, or "PRPs," under section 
9607(a)(2) of the statute. On the first issue, the court held that genuine issues of material fact 
precluded summary judgment, since there was conflicting evidence as to whether there was a 
threat to human health or the environment and whether the response action taken was addressed 
to that threat. The court then thoroughly analyzed the meaning of the term "disposal" under 
CERCLA, reviewing other courts' decisions, statutory construction, and legislative history. 
Ultimately, the court granted summary judgment in favor of the Partnership Defendants. It held 
that the plain meaning of the term "disposal" could not be stretched to include, without more, the 
simple passive migration of contaminants through soil during the Partnership Defendants' period 
of site ownership. 

Under CERCLA, liability can be imposed on four categories of PRPs, as defined in section 
9607(a) of the statute. Briefly, these are: (1) the current owner and operator of a facility where 
there has been a release of a hazardous substance; (2) any person who formerly owned or 
operated the facility at the time of disposal of any hazardous substance; (3) any person who 
arranged for the disposal, treatment, or transport of hazardous substances at or to the facility; and 
(4) any person who transported hazardous substances to the facility. Category 2 was at issue in 
the Carson Harbor case. The question addressed by the court was whether the Partnership 
Defendants, simply by virtue of owning the mobile home park property at a time when 
contaminantsCwhich were already in place at the time the Partnership Defendants assumed 
ownershipCmigrated passively through the soil at the site, could be deemed PRPs under 
CERCLA. The court concluded that they could not. 

For purposes of its decision, the court in Carson Harbor assumed that all of the 
contamination at issue -- tarlike and slag materials determined to be wastes or by-products of 
petroleum production -- had been on the property for several decades prior to its development as 
a mobile home park. These hazardous substances were attributed to operations by Unocal 
Corporation, which used the property for petroleum production and maintained a number of oil 
wells, pipelines, above-ground storage tanks, and production facilities from 1945 until 1983. The 
Partnership Defendants owned the property from 1977 to 1983, using it only as a mobile home 
park. Plaintiff Carson Harbor took over ownership in 1983, soon discovered the presence of the 
petroleum contamination, was ordered to remove it, and did so in 1995, and then sought to 
recover its cleanup costs and other damages. In its suit, Carson Harbor asserted, among other 



things, that Unocal was responsible for dumping the hazardous substances on the property and 
that the Partnership Defendants were liable as past owners during the time of disposal. 

The court began its analysis with the statutory definition of "disposal." CERCLA defines the 
term by referencing the definition of "disposal" in the Resource Conservation and Recovery Act 
(RCRA), see 42 U.S.C. '9601(29), which in turn defines it as "the discharge, deposit, injection, 
dumping, spilling, leaking, or placing of any solid waste or hazardous waste into or on any land 
or water so that such solid waste or hazardous wastes or any constituent thereof may enter the 
environment or be emitted into the air or discharged into or on any waters, including ground 
waters." 42 U.S.C. '6903(3). Since the question of whether the definition of disposal includes 
passive soil migration was an issue of first impression for the court, it then turned to the opinions 
of other circuit courts for guidance. The Carson Harbor court determined that there was no clear 
consensus or dichotomy among the other opinions. Instead the cases suggest a range of views, 
depending in large part on the particular facts of the cases considered. These views range from: 
(1) the Sixth Circuit's "active only" approach, which requires human activity in the placement or 
movement of hazardous substances to find disposal, see United States v. 150 Acres of Land, 204 
F.3d 698, 706 (6th Cir. 2000); (2) the Third Circuit's and Second Circuit's conclusions that the 
gradual spreading of contamination already in the ground is not disposal, see United States v. 
CDMG Realty Co., 96 F.3d 706, 711 (3d Cir. 1996); ABB Industrial Systems Inc. v. Prime 
Technology, Inc., 120 F.3d 351, 353 (2d Cir. 1997); and (3) the Fourth Circuit's decision in 
Nurad, 966 F.2d at 846, that disposal does include passive migration of contaminants, at least 
when it comes from leaking underground storage tanks. 

Turning then to a plain meaning interpretation of the definition of disposal, the court 
determined that "disposal" should not be interpreted as broadly as the term "release." The court 
also noted that the specific terms used to define "disposal" (i.e., discharge, deposit, injection, 
dumping, spilling, leaking, or placing, per 42 U.S.C. '6903(3)) could not support an absolute 
"active/passive" distinction. Instead, the court required a fact-specific examination to determine 
whether or not the movement of the contaminants at issue fit within the plain meaning of the 
various defining terms. The court went through each term, concluding that the gradual passive 
spreading of the viscous, uniform petroleum contamination could not legitimately be 
characterized as "discharge," "injection," "dumping," or "placing," all of which connote some 
form of active human conduct. Nor could the gradual spread be deemed a "deposit" or "spilling" 
of a hazardous substance. Nothing had spilled out of anything, and no one had left or deposited 
the contamination at the site during the time in question. Perhaps most significantly, the court 
also concluded that the gradual spread of contamination was not "leaking." That term, according 
to the court's interpretation of congressional intent, requires circumstances comparable to a 
substance leaking from a container or underground storage tank. 

The gist of Carson Harbor is that "it depends" on the specific facts and circumstances at 
issue whether passive migration of contaminants constitutes "disposal" for purposes of assigning 
former owner/operator liability under CERCLA. See Servco Pacific Inc. v. Dods, 193 F. Supp. 
2d 1183, 1197 (D. Hawaii 2002) (recently construing Carson Harbor's holding). According to 
the Ninth Circuit, contamination already present in or on the ground at the time ownership of a 
site begins, which begins or continues to spread through the subsoil on its own and without 
human intervention, will not by itself subject a property owner to liability under CERCLA. 
However, "disposal" may encompass the passive migration of hazardous substances in some 
other circumstances. The court did not go so far as to hold that disposal always requires active or 
affirmative human conduct. Rather, the Carson Harbor decision leaves open the possibility to 



find disposal in situations where the passive migration of contaminants occurs in such a way as 
to fit factually within the specific terms used to define disposal. Thus, the spilling or leaking of 
contaminants from any form of container or impoundment, even without active human conduct 
or intervention, i.e., even if passive, could be deemed disposal under the Carson Harbor 
decision; and it could subject a former property owner to CERCLA liability. 

This "already-in-the-ground versus leaking-tank" distinction is precisely how the court in the 
just-issued Servco Pacific decision differentiated among the various defendants in the case. Id. at 
1199-1200. The court found that those defendants owning or operating property where there was 
a leaking storage tank were PRPs under section 9602(a)(2). In contrast, those defendants who 
simply owned or operated property onto which contaminants passively migrated, or where there 
was passive migration of contaminants after the contaminants had already leaked from a tank, 
were not deemed PRPs under Carson Harbor. 

It is often the case that an entity will hold an ownership interest in or conduct operations at a 
site where hazardous substances have already been disposed of and/or are being released. The 
Carson Harbor decision addresses the potential CERCLA liability incurred where the entity later 
sells the property, without having done anything to actively disturb or contribute to the release of 
the hazardous substances. Carson Harbor provides some, but not total, clarity on the question of 
when the spreading of pre-existing contamination may subject a former facility owner or 
operator to CERCLA liability. Clearly, under the decision, the simple spreading of oily 
substances through the soil with no human intervention is not disposal and will not give rise to 
liability. Likewise, the leaking of contaminants from some form of manmade container, 
conveyance structure, or impoundment, even if passive, will be deemed disposal and will confer 
potential CERCLA liability. In between is a myriad of situations requiring a court to apply the 
specific factual circumstances at issue to the various terms used to define "disposal" in 
CERCLA. These may include passive drainage from mine adits, leaching of metals through 
waste-rock piles, and contaminant migration though subsurface fractures created by exploration 
activity. The more that the facts of a particular case resemble the leaking or spilling of a 
hazardous substance from a manmade container or enclosure, the more likely a court is to 
determine that disposal has occurred and to find a basis for assigning liability under section 
9607(a)(2) of CERCLA. 

Carson Harbor also has potentially dramatic implications for sites onto which off-site 
contamination has migrated. Under the court's holding, disposal will not have occurred at a site 
where contamination passively migrated in from an off-site source. See, e.g., Servco Pacific, 193 
F. Supp. at 1200. Arguably, then, any former owner of such a site, who did nothing to contribute 
to or exacerbate the contamination on his property, should not be deemed a PRP under CERCLA 
section 9607(a)(2). This particular effect of the decision has the EPA especially concerned. The 
agency estimates that it has a potential financial impact of over half a trillion dollars at over 
600,000 sites, according to the petitioner's brief filed in the Carson Harbor appeal to the 
Supreme Court. This is because a strict interpretation of Carson Harbor would mean that former 
owners of properties contaminated by off-site migration could avoid CERCLA liability for 
cleanup costs. By selling such a property, potential liability could be terminated, leaving EPA 
and the Superfund responsible for cleanup costs where no current, solvent owner exists. 

Sites used for natural resource exploration and production tend to change hands frequently. 
Even if ownership remains constant, numerous leaseholders and operators may enter onto the 
site for distinct periods of time. Some of these entities may never be directly involved with the 
handling or placement of hazardous substances at the site; but, by the mere fact of site ownership 



or operation of a site later found to be contaminated, they could incur CERCLA liability. With 
respect to these interim owners and operators, however, CERCLA liability attaches only if there 
was a "disposal" of a hazardous substance during the time of ownership and operation. Under 
Carson Harbor, the definition of what constitutes "disposal" has been limited. Site operators 
would be wise to consider the court's holding when making decisions about the types of sites to 
become involved with and the nature of operations to be conducted. The holding also provides 
strong support for a defense to CERCLA liability where contamination has only passively 
migrated during the time of site ownership/operation, either within the confines of a site or from 
off-site sources. 
 
CONGRESS / FEDERAL AGENCIES -- GENERAL 
Laura Lindley, Reporter 
 
BLM Expedites Plan Updates 

The Bureau of Land Management (BLM) has identified 21 so-called "time sensitive plans" 
on which it is focusing its efforts so as to develop new or revised plans for areas facing increased 
development pressures. A number of these plans cover areas where there is significant interest in 
mineral (particularly oil and gas) development, including the Vernal and Price Resource 
Management Plans (RMPs) in Utah, the Farmington RMP in New Mexico, and the Pinedale, 
Buffalo/Powder River and Great Divide/Rawlins RMPs in Wyoming. Most of these plans are 
scheduled for completion in 2003. BLM has established a "National Planning Support Team" in 
the Washington Office to "facilitate the timely completion of legally sustainable" time sensitive 
plans. Washington Office Instruction Memo No. 2002-081 (Feb. 4, 2002). This effort is part of 
BLM's implementation of the President's National Energy Policy. 
 
CONGRESS / FEDERAL AGENCIES -- MINING 
Randall E. Hubbard, Reporter 
 
Update on 3809 Regulations 

As reported in previous newsletters, on October 30, 2001, the Bureau of Land Management 
(BLM) announced the promulgation of both a final rule and a proposed rule that made changes 
to the recently adopted (January 20, 2001) regulations for surface management of activities on 
unpatented mining claims (the 3809 Regulations). 66 Fed. Reg. 54,834 (Oct. 30, 2001). The 
changes to the 3809 Regulations that were set forth in the final rule became effective December 
31, 2001. On April 12, 2002, the BLM reopened the comment period on the proposed rule, 
extending that period through May 13, 2002. 67 Fed. Reg. 17,962 (Apr. 12, 2002). 

In the proposed rules, the BLM has asked for public comment on five specific topics: (1) 
whether BLM should amend the surface management regulations regarding BLM's relationship 
to states and the delegations those rules provide; (2) the current availability of financial 
guarantees to assure the performance of reclamation and the availability of additional means to 
provide sound and reliable financial guarantees; (3) whether BLM should always perform a 
claim validity examination before approving a plan of operation on withdrawn lands; (4) whether 
BLM should add a specific reference to cave resources in the performance standards; and (5) 
whether the final rules contain other provisions which are either overly burdensome or fail to 
provide adequate environmental protection. 
 



Proposed Legislation on Abandoned Mine Reclamation Fund 
On March 20, 2002, Representative Mark Udall (D-CO) introduced H.R. 4078, the 

"Abandoned Hardrock Mines Reclamation Act of 2002." As drafted, this proposed legislation 
would establish a fund dedicated to the cleanup of inactive and abandoned mine sites. Monies for 
the fund would come from the imposition of a reclamation fee on mineral production from either 
unpatented or patented (regardless of when the patent was obtained) mining claims. The fee 
would be a percentage of net proceeds, on a sliding scale (from 2% to 5%) based on the ratio of 
net proceeds to gross proceeds at a particular mine. The bill would exempt mines with gross 
proceeds of less than $500,000 in any calendar year from paying the fee. Only the United States, 
a state or any political subdivision thereof, or an Indian tribe would be eligible to conduct 
required remediation without inheriting liability for the entire site under the Federal Water 
Pollution Control Act. 33 U.S.C. '1342. 
 
ALASKA -- OIL & GAS 
John K. Norman, Reporter 
 
Court Holds Alaska Coastal Management Act Requires "Project-Specific" Consistency 
Review 

On May 3, 2002, the Alaska Supreme Court held that the state has a statutory duty to conduct 
a project-specific consistency review under the Alaska Coastal Management Act (ACMA) 
encompassing all activities for which a project needs a permit, notwithstanding the fact that the 
project already has a general permit covering some of the project's same activities. Cook Inlet 
Keeper v. Alaska, No. S-9730, 2002 WL 844036 (Alaska, May 3, 2002) (not yet released for 
publication). 

The ACMA, Alaska Stat. ''46.40.010 et seq., requires the state to establish and enforce a 
coastal management program (Coastal Program) protecting Alaska's coastal areas by insuring 
that development is consistent with Alaska's environmental and cultural interests. State agencies 
are permitted to authorize activities in a project that will have significant impacts in Alaska's 
coastal areas only if the state finds the project to be consistent with applicable Coastal Program 
standards. Cook Inlet Keeper, 2002 WL 844036 at *4, citing Hammond v. North Slope Borough, 
645 P.2d 750, 761 (Alaska 1982). 

Under the ACMA, the state must take a "hard look" at each phase of development of a 
project, and issue a "conclusive consistency determination relating to that phase before the 
proposed development may proceed." Cook Inlet Keeper, 2002 WL 844036 at *6. The ACMA 
consists of both local district program standards and state standards found in Alaska Admin. 
Code tit. 6, ''80.040-80.120. The Alaska Supreme Court has described the "state standards [as] 
extremely protective of the environment." Hammond, 645 P.2d at 761. Activities and uses that 
conflict with the ACMA's standards (both local and state) may be allowed only if a three-
pronged test delineated in Alaska Admin. Code tit. 6, '80.130(d) is satisfied. 

In the present case, the state had issued a final consistency determination approving 
installation and operation of a new offshore exploratory drilling platform at Redoubt Shoal in 
Upper Cook Inlet, Alaska (the "Osprey project"). In finding this project to be consistent with the 
Coastal Program, the state excluded from review the platform's proposed discharges of various 
wastes, because such discharges were already authorized under a general federal permit covering 
exploratory drilling discharges throughout the Upper Cook Inlet area. 



As part of the state's review process, it was noted that the Environmental Protection Agency 
(EPA) was finalizing a general federal wastewater permit expected to cover all discharges into 
Cook Inlet by various exploratory drilling operations and that the individual wastewater permit 
application for the Osprey project would be withdrawn in favor of the general permit if the 
general permit was issued first. By the time the state public comment period ended, the EPA had 
in fact finalized and issued the general permit authorizing specified wastewater discharges for 
existing and future exploratory drilling projects throughout state waters within Upper Cook Inlet. 
The EPA's general permit had undergone its own consistency review process which culminated 
in the state's issuance of a final consistency determination finding the general EPA discharge 
permit to be consistent with the state's Coastal Program. 

The state subsequently found the Osprey project to be consistent with the Coastal Program 
but excluded the Osprey's wastewater discharge activities from the project's consistency review 
because the exploratory discharge permit issued by the EPA already covered such activities. 
Cook Inlet Keeper (CIK) appealed this decision first to the Superior Court and then to the Alaska 
Supreme Court. 

CIK asserted that even though the state had determined EPA's general permit to be consistent 
with the Coastal Program, the state had failed to conduct a specific consistency review of the 
discharge activities in the particularized context of this specific project, and thus had failed to 
accurately assess the environmental consequences of the Osprey project as a whole. Cook Inlet 
Keeper, 2002 WL 844036 at *3. 

The Alaska Supreme Court found merit in CIK's arguments. The court held that the state is 
obligated to conduct a "project-specific consistency review" whenever a project requires a 
permit, lease, or authorization from one or more state resource agencies. Id. at *1. The court 
emphasized the project-specific nature of the ACMA consistency review process and found no 
support in applicable statutes or regulations, or the federal permit, for exempting the Osprey 
project's discharge activities from the overall project review process even if such discharges 
were already authorized by a general EPA permit which itself had been found to be consistent 
with the Cook Inlet Region Coastal Management Program. 

The court reached its conclusion by examining the ACMA's implementing regulations, 
noting that the regulations governing permit issuance require a consistency determination "in 
addition" to agency findings of compliance with regulations and compliance for uses and 
activities of a given project. Furthermore, the court looked to the statutory provisions requiring 
project-specific consistency review. The court noted that Alaska Stat. '44.19.145(a)(11) 
specifically provides that when "a project" requires a permit, a consistency review must be 
undertaken. The court said "[t]hese statutory provisions unequivocally establish that consistency 
review must be a project-specific process." Cook Inlet Keeper, 2002 WL 844036 at *5. Finally, 
using the analogy of a "phased consistency review," the court noted that "the issuance of a 
permit or authorization based on a consistency review conducted at an early phase of a project 
does not exempt the permitted use or activity from further review." Id. at *6. 

The court did acknowledge the duplicative nature of the requirement that the state undertake 
a consistency review of the same discharge activities already examined during the federal permit 
issuance and stated "[t]o this extent, then, the evidence presented in the earlier review . . . could 
have illuminated the later process: the need for a second, project-specific review certainly would 
not have required the state to ignore the first or to redetermine issues that it had already fully 
considered." Id. at *7. Nonetheless, the court concluded that the state must assess the whole 



project in the consistency review process, which the state had failed to do with the Osprey 
project. 

Having found the consistency review process deficient, the court vacated the state's final 
administrative consistency determination and remanded the matter for a new consistency 
determination to consider discharge activities from the Osprey platform within the scope of the 
Osprey project's overall consistency review. Additionally, the court affirmed an April 19, 2002, 
injunction halting the drilling of a fifth exploratory well at this location. 

This case makes clear that approval of a general permit authorizing a particular activity may 
not be used as grounds to exclude review of that same activity as part of the project-specific 
consistency review mandated by the Alaska Coastal Management Act. 
 
ARKANSAS -- OI L & GAS 
Thomas A. Daily, Reporter 
 
Arkansas Oil and Gas Commission Proposes Change to Rule Regulating Seismic Operation 

On April 23, 2002, the Arkansas Oil and Gas Commission (Commission) approved a change 
to its Rule B-42, which regulates seismic operations. The previous rule required a seismic 
operator to have express permission from all surface owners as a condition of securing a permit 
to conduct seismic operations. Arguably, at least, that requirement was an unconstitutional 
restriction of a severed mineral owner's right of surface ingress and egress. 

The revised Rule B-42 merely requires that the surface owner be given notice prior to the 
conducting of surface operations. Commission rule changes require approval by the Arkansas 
legislative counsel. The change will therefore not be effective until some time during summer 
2002. 
 
LOUISIANA -- OIL & GAS 
Edward B. Poitevent, II, Reporter 
 
Louisiana Court Enters Large Judgment for Surface Restoration and Other Costs 

In Corbello v. Iowa Production, 806 So. 2d 32 (La. App.3d Cir. 2001), plaintiffs claimed 
damages for failure to restore 120 acres of land leased by Shell Oil Company under a lease 
granted in 1961. During the term of the lease, Shell injected saltwater produced from oil wells in 
the vicinity, and operated an oil terminal for transportation of oil. Plaintiffs also claimed 
damages on the theory that Shell had wrongfully injected saltwater and failed to vacate the 
premises promptly after termination of the lease, and for attorneys' fees and punitive damages for 
wrongful handling of hazardous materials. 

The land was apparently worth about $900 an acre in its restored condition, or a total of 
$108,000. The jury awarded damages in the amounts of $33 million to restore the leased 
premises to its 1961 condition; $16,679,100 for Shell's illegal disposal of saltwater on the leased 
premises; and $927,000 for Shell's failure to vacate the leased premises after the lease expired. 
Plaintiffs were also awarded $689,510 in attorneys' fees and expert fees of $65,000. 

The trial court reduced the jury's award of $927,000 for failure to vacate the leased premises 
to $32,500. The trial court also rejected plaintiffs' claim for punitive damages under the 
provisions of now-repealed La. Civ. Code Ann. art. 2315.3 pertaining to the handling of 
hazardous waste. 



The court of appeal affirmed the $33 million awarded in damages for failing to restore the 
premises, holding that, because the lease expressly provided that the lessee would "reasonably 
restore the premises" to their 1961 condition, the lease provided sufficient grounds to conclude 
that the lessors had a "reason personal" under Louisiana law for restoration of the premises, and 
thus permitted recovery of the costs of restoration significantly in excess of the value of the 
property. The court also held that the lease did not permit the injection of saltwater from certain 
sources, that the fair costs of injecting such water was $1.00 a barrel, and that this should be 
increased by an "investment factor" from approximately $1 million to the more than $16 million 
awarded by the jury, as expert testimony disclosed that the defendants could have invested the 
amounts in such a manner as to have realized that much by the time of trial. The court also found 
that Shell was a "bad faith possessor" by remaining on the premises after a suit for its eviction 
was filed and while the parties were negotiating for an extension of the lease, and as such was 
liable for the profits it realized by the use of its facilities on the leased premises. It also held that 
the saltwater produced from the oil and gas wells is a hazardous substance within the meaning of 
La. Civ. Code Ann. art. 2315.3 and remanded the case for trial on the issue of punitive damages. 
 
TEXASA -- OIL & GAS 
William B. Burford, Reporter 
 
Abatement of Pollution Suit Not Required Pending Railroad Commission Proceeding 

Landowner Marion complained to the Texas Railroad Commission about contamination of 
aquifers underlying his land by water escaping from oil and gas wells operated by Apache Corp., 
and the Railroad Commission began proceedings. Before the administrative proceedings had 
concluded, Marion filed suit for damages. Apache sought to stay the lawsuit pending the 
Railroad Commission outcome, but the trial court denied its motion. In In re Apache Corp., 61 
S.W.3d 432 (Tex. App.--Amarillo 2001, orig. proceeding [pet. denied]), the court of appeals held 
the denial proper. 

Apache argued that the doctrines of exclusive and primary jurisdiction compelled abatement 
of the suit. The court first observed that the theory of exclusive jurisdiction would require 
abatement only if a statute evinced legislative intent to vest the Railroad Commission and no 
other body, judicial or administrative, with authority over the matters in question. Although Tex. 
Nat. Res. Code Ann. '91.101 makes the Railroad Commission solely responsible for the control 
and disposition of oilfield waste and the prevention of water pollution from oil and gas activity, 
other statutes, Tex. Nat. Res. Code Ann. ''85.321 and 85.322, authorize property owners to sue 
anyone violating Railroad Commission rules and, moreover, provide that no Railroad 
Commission suit, and no penalties imposed or claimed by the agency, shall impair, abridge, or 
delay a private cause of action. The legislature's express permitting of suits to proceed is hardly 
indicative of an intent to prevent the judiciary from acting, the court declared. 

Turning to the more difficult primary jurisdiction argument, the court acknowledged the 
concept that government agencies should not be bypassed on matters especially committed to 
them but noted that this rule, like most, has its exceptions. One pertains to actions or disputes 
that are inherently judicial in nature and over which the legislature has not vested exclusive 
jurisdiction in some administrative agency. The doctrine of primary jurisdiction does not apply 
in such cases even though a particular agency has extensive regulatory authority in the area. It 
was beyond dispute that Marion's trespass claim was inherently judicial in nature, said the court, 
and the same conclusion could be reached regarding one or more of his remaining "shotgun" 



claims. That the dispute involved causes of action inherently judicial in nature, created and 
historically resolved by the judiciary, was in the court's view beyond doubt. 

The court's disposition of the primary jurisdiction argument is disappointingly conclusory. It 
provides little, if any, support for its assumption that a dispute implicating a common law cause 
of action is inherently judicial in nature for purposes of a primary jurisdiction analysis. It is far 
from clear why this should be as obvious as the court assumes. Particularly striking is that the 
court's analysis included no inquiry into whether application of the primary jurisdiction doctrine 
here would aid its purpose of ensuring that the administrative agency decide, at least initially, 
questions that require its special knowledge, experience, and services and that uniformity of 
ruling be maintained where essential to the purposes of the regulatory statute. Such an analysis is 
seemingly required by Cash America International Inc. v. Bennett, 35 S.W.3d 12, 18-19 (Tex. 
2000), the Texas Supreme Court's latest pronouncement on the doctrine of primary jurisdiction. 
Indeed, the court here did not even cite Cash America. Under this decision it appears that the 
Railroad Commission could rarely, if ever, have primary jurisdiction of a dispute without 
exclusive jurisdiction. 
 
Express Negligence Rule Applied to Seismic Agreement, but Only as to Negligence Claims 

The court in DDD Energy, Inc. v. Veritas DGC Land, Inc., 60 S.W.3d 880 (Tex. App.--
Houston [14th Dist.] 2001, no pet. h.), considered the indemnity provisions of a geophysical 
services agreement between DDD, the owner of an oil and gas leasehold interest, and Veritas, a 
seismic contractor. The agreement included two indemnity provisions: 
 

Veritas shall indemnify, defend, . . . [DDD] for all claims, damages, causes of actions 
[sic], and liabilities resulting from Veritas' failure to conduct seismic operations in an 
orderly and workmanlike manner . . . . 

 
Veritas shall protect, indemnify, defend and save [DDD] . . . harmless from and against 
all claims . . . and causes of actions [sic] . . . asserted by third parties on account of . . . 
damage to property of such third parties, which . . . damage is the result of the negligent 
act or omission, breach of this Basic Agreement or the Supplemental Agreement, or 
willful misconduct of Veritas . . . . Likewise, [DDD] shall protect, indemnify, defend and 
save Veritas . . . harmless from and against all claims, . . . causes of action . . . asserted by 
third parties on account of . . . damage to property of such third parties, which . . . 
damage is the result of the negligent act or omission of [sic] willful misconduct of 
[DDD]. 

 
After numerous mesquite and oak trees were cut in the clearing of brush subcontracted by 
Veritas, the landowner sued DDD for (1) breach of duty to manage and administer the lease, (2) 
breach of contract, (3) negligence, (4) malicious trespass, (5) negligent misrepresentation, (6) 
breach of fiduciary duty, (7) gross negligence, and (8) intentional tort. DDD brought suit against 
Veritas for a declaratory judgment that the agreement obligated Veritas to indemnify it against 
the landowner's damage claims. 

The trial court granted summary judgment to Veritas on the basis that the indemnity clause 
was unenforceable in that it did not meet the Texas express negligence test. Under Texas law an 
agreement indemnifying a party from the consequences of its own negligence must express that 
intent in specific terms, or it will not be enforced. There was no hint in the agreement's 



indemnity provisions that DDD was to be indemnified for its own negligence, the court of 
appeals noted in upholding the summary judgment that Veritas was not obligated to indemnify 
DDD against the landowner's negligence claims. 

Some of the claims by the landowner against DDD were not based on negligence, however. 
The express negligence rule should not apply to those claims, the court of appeals held. It 
reversed summary judgment for Veritas on DDD's suit for indemnity against the nonnegligence 
claims. 
 
Lease Held Revived by Mineral Owners' Agreement among Themselves Acknowledging its 
Existence 

Natural Gas Pipeline Co. v. Law, 65 S.W.3d 121 (Tex. App.CAmarillo 2001, pet. filed), is 
another of several reported court of appeals cases in which Texas Panhandle mineral owners 
have alleged expiration of the oil and gas leases on their land because of long-ago temporary 
cessation of gas production. In this case two gas wells had been completed within the primary 
term of a 1933 oil and gas lease executed by members of the Haas family. There was production 
from one or both wells every month thereafter except for several periods of one or two months 
each between 1959 and 1964. In 1979 the successors to the interests of the lessors all joined in 
the execution of an agreement in which they recited their family history and current ownership 
and appointed one of themselves to act as trustee for purposes of collecting and distributing 
royalties accruing from the lease and paying taxes and expenses. The agreement included a 
recital that the land was "now subject to an oil and gas lease in favor of Natural Gas Pipeline 
Company of America, Lease #8070-O&G, known as the Mary Haas #1 and #3." The agreement, 
once recorded, was submitted to the lessee with a division order directing royalty payment to the 
trustee. 

Agreeing with the lessee that the 1979 agreement had revived the lease as a matter of law, 
the court of appeals reversed the trial court's judgment for the plaintiffs and rendered judgment 
for the lessee. The 1979 agreement's recital that the land was "now subject to" the lease 
amounted to a recognition by the royalty owners that the lease was in force at the time of the 
agreement. Such an affirmative declaration, not merely a casual reference to the lease, was 
sufficient recognition of the ineffective lease to constitute its revival. 

The court rejected the plaintiffs' argument that their agreement did not constitute a revival 
because it was not sufficient as a conveyance. It distinguished Westbrook v. Atlantic Richfield 
Co., 502 S.W.2d 551 (Tex. 1973), on the basis that the lessors did not contend that the 
agreement's reference to the lease was ambiguous or included by fraud, accident, or mistake and 
that the instrument at issue in Westbrook did not contain sufficiently affirmative statements. 
Moreover, the rule that parties to a contract must be presumed to intend every clause to have 
some effect would not allow the court, it said, to disregard the mineral owners' use of the phrase 
"now subject to an oil and gas lease." The opinion does not explain as adequately as it might how 
the lessee, in effect, became the beneficiary of the 1979 agreement when it was not a party to it. 
 
Groundwater Pollution Suit Barred by Limitations 

In Walton v. Phillips Petroleum Co., 65 S.W.3d 262 (Tex. App.CEl Paso 2001, no pet. h.), 
the court of appeals considered a summary judgment granted to defendant oil companies in a 
rancher's water contamination suit. Walton, the rancher, alleged that Phillips and Pioneer had 
operated open salt water disposal pits and had failed to prevent the migration of pollutants from 
the pits to his groundwater. 



With respect to Pioneer, Walton produced evidence showing merely that Pioneer currently 
conducted operations on the same land where his contaminated water wells were located. He 
could not point to any evidence that Pioneer had ever improperly disposed of salt water. The 
court of appeals therefore upheld summary judgment for Pioneer on the issue of causation. The 
trial court found, on the other hand, that the trial court had erred in granting summary judgment 
to Phillips on the causation question. There was evidence, Phillips conceded, from which it 
might be concluded that it had disposed of salt water in pits in the early 1960s. There was also 
expert testimony that a pit on the Phillips lease was a probable source of contamination. 

The court concluded, nevertheless, that the suit against Phillips was barred by the two-year 
statute of limitations against tort actions. An action for permanent injury to land, noted the court, 
must be brought within two years of the date of discovery of the initial injury. Here the 
contamination of Walton's groundwater was a permanent injury, the court held, as opposed to a 
temporary injury for which Walton could have sought damages accruing within the past two 
years. The activity that allegedly caused the contamination, the operation of open pits, was a 
continuous source of pollution rather than the type of sporadic activity or injury at issue in cases 
of temporary injury, and the summary judgment evidence established that Walton's groundwater 
was contaminated and had been for several years. 

Contamination of the groundwater occurred during the 1960s, while Phillips operated the 
disposal pit. Walton had in 1993 contacted the Texas Water Commission about his groundwater 
and was advised of contamination at certain depths and that further testing should be done to 
determine the contamination's lower limits. This evidence conclusively established facts that 
would cause a reasonably prudent person to make inquiry into whether his groundwater had been 
contaminated. Because Walton failed to bring his claims within two years after discovering the 
contamination, they were barred. 
 
Institution of Waterflood Did Not Require Consent of All Parties to JOA 

Cone v. Fagadau Energy Corp., 68 S.W.3d 147 (Tex. App.CEastland 2001, no pet. h.), 
decided multiple complaints by Cone, a minority working interest owner, against Fagadau, the 
operator under an AAPL Form 610-1982 operating agreement. Most of these revolved around 
Fagadau's having implemented waterflooding and unitization of the contract area without Cone's 
consent and its having charged Cone's account for water used in the waterflooding. 

The court first considered whether the conversion of one or more producing wells to 
injection wells without Cone's consent was prohibited by Article VI.E.2. of the operating 
agreement, which provided that any well completed as a producer "shall not be plugged and 
abandoned without the consent of all parties." The court held this provision inapplicable. The 
wells had not been abandoned, because they continued to be used for injection. Furthermore, the 
court noted, even though hydrocarbons were not produced directly from these wells, they were 
used to obtain production, to Cone's benefit, from other wells. 

The court then addressed Cone's argument that Fagadau had breached the agreement because 
the institution of the waterflood was prohibited without unanimous nonoperator consent. This 
argument was premised on Article VII.D.3. of the agreement, providing, "Without the consent of 
all parties, Operator shall not undertake any single project reasonably estimated to require an 
expenditure in excess of Fifteen Thousand Dollars ($15,000) except in connection with a well, 
the drilling, reworking, deepening, completing, recompleting, or plugging back of which has 
been previously authorized by or pursuant to this agreement." Although it appears to limit 
activities on the contract area, this provision is only for accounting purposes, the court held. It 



did not alter the common-law rule allowing one cotenant unilaterally to develop the minerals and 
did not allow a nonoperator to prohibit operations by withholding consent. The provision only 
meant that a nonoperator could not be compelled to bear part of the cost of the operation, not that 
the operation was prohibited. The court cited no direct precedent for its far-reaching holding, and 
its explanation is cursory. 

The court upheld no-evidence summary judgment against Cone's claim that the waterflood 
would cause damage from future drainage on the basis that Cone's expert summary judgment 
evidence was too speculative to raise a fact issue. It sustained, however, Cone's argument that 
summary judgment should not have been rendered against his claim for Fagadau's improper 
assessment of a monthly accounting fee. The amount of the accounting charges had been 
reimbursed, but there was a fact question concerning alleged damages for the loss of use of the 
funds before reimbursement. The court then considered Cone's contest of the assessment of a 
charge to his account for water used in the waterflood on the basis that it was an expenditure 
arising from an operation to which he had not consented. Citing the operating agreement's 
provision that "all cost and liabilities incurred in operations under this agreement shall be borne 
and paid . . . by the parties" and that the waterflood had been recommended by an expert and had 
increased production, the court of appeals held there was evidence to support the trial court's 
determination that the cost of water used in operating the waterflood was chargeable to Cone as 
an expense incurred in the necessary and proper conduct of joint operations. The opinion does 
not explain how this squares with the court's earlier discussion of Article VII.D.3. and its holding 
that it was a limitation on a nonoperator's exposure to liability for expenses incurred in an 
operation although not a prohibition against it. Possibly the court deemed the cost of the water 
not to be a part of the "single project" for which Article VII.D.3. required nonoperator consent, 
but more explanation would have been helpful. 

Cone contended in the trial court that his failure to respond to a well proposal made by 
Fagadau should not be binding on him as a nonconsent election triggering the operating 
agreement's nonconsent penalty provisions. Correspondence sent by Fagadau after the election 
period had expired contained information that Cone asserted would have induced him to elect to 
participate in the well. The events on which Cone relied occurred after the deadline for his 
participation election, the court pointed out, and thus did not support his argument. 

An interesting aspect of the opinion is its discussion of the trial court's having awarded 
Fagadau $65,306.95 for attorney's fees as sanctions against Cone for having asserted 
counterclaims that were groundless and brought for the purpose of harassment. The court of 
appeals reversed the trial court's award of sanctions. The counterclaims that formed the basis for 
the sanctions apparently were tort claims. The trial court had granted special exceptions raised 
by Fagadau, striking Cone's pleadings to the extent that they sought to hold Fagadau liable 
absent a showing of gross negligence or willful misconduct. Because the operating agreement 
contained an exculpatory clause providing that Fagadau would have no liability to the other 
parties for losses or liabilities except for those resulting from gross negligence or willful 
misconduct, the trial court had held, any complaint by Cone not based on allegations of gross 
negligence or willful misconduct did not state a cause of action. This was incorrect, the court of 
appeals held, because Cone alleged breaches of specific terms of the agreement to which the 
exculpatory clause did not apply. Although this error was harmless since the record indicated 
that the trial court heard and determined all of Cone's allegations on a simple breach of contract 
standard, it had, in effect, required Cone to plead gross negligence and/or willful misconduct, 
causes of action sounding in tort, in order to litigate his breach of contract claims. Against this 



backdrop, the court of appeals held, Cone's claims were not groundless in that there was some 
basis in law and fact for their assertion. That Cone could not prove his claims at trial did not 
mean they were groundless. 
 
Inverse Condemnation Claim on City of Houston's Revocation of Drilling Permit Not 
Barred 

Maguire Oil Co. v. City of Houston, 69 S.W.3d 350 (Tex. App.CTexarkana 2002, no pet. h.), 
decided Maguire's appeal of a summary judgment in favor of the City of Houston. The city had 
issued a permit to Maguire authorizing it to drill a gas well near Lake Houston, the city's main 
source of drinking water. A few months later, after Maguire had begun preparing the land for 
drilling, signed a drilling contract, acquired offset leases, and moved equipment onto the 
location, the city revoked the permit and ordered Maguire to stop work, alleging the permit had 
been issued in error and citing a city ordinance prohibiting drilling within the city's 
extraterritorial jurisdiction and within 1,000 feet of the lake. Maguire sued the city, seeking 
declarations that its permit was valid, that the ordinance on which the city relied was 
unreasonable, and that the city engaged in selective enforcement by allowing others to drill in 
similar circumstances. Maguire also sought damages for inverse condemnation and reliance 
damages on a negligent misrepresentation theory, if the permit was invalid, or under a 
promissory estoppel theory if the permit was valid. 

Addressing first the inverse condemnation issue, the court noted that a property owner may 
recover damages in an inverse condemnation suit when the government appropriates the property 
by unreasonably interfering with the landowner's right to use and enjoy it, such as by restricting 
access or denying a permit for development. The city contended Maguire was barred by 
limitations because it had not filed an inverse condemnation action within ten years after the 
1967 enactment of the ordinance against drilling. Maguire countered that the ordinance was 
inapplicable to its proposed drilling. The ordinance prohibited drilling within the city's 
extraterritorial jurisdiction (areas outside the city but where it had the power to make and enforce 
certain ordinances), but not expressly within the city limits. Maguire's proposed drilling would 
be inside the city limits and, it contended, outside the purview of the ordinance. The city argued 
that the ordinance's obvious purpose was to protect Lake Houston and that Maguire's narrow 
interpretation would frustrate that purpose. The city construed the ordinance to apply to drilling 
both within the city and in the area of its extraterritorial jurisdiction and urged the court to defer 
to its construction. Based on the ordinance's literal language, the court agreed with Maguire. It 
was conceivable, it said, that the city council determined it could protect the lake and still allow 
drilling within the city limits but not in its extraterritorial jurisdiction. Because the ordinance's 
plain language did not prohibit drilling inside the city, it would give no weight to the city's 
construction. Summary judgment for the city on the inverse condemnation claim on the basis that 
it was barred by limitations was therefore inappropriate. 

The city also contended there was no evidence Maguire suffered any loss or damage as a 
result of inverse condemnation. Maguire's principal summary judgment evidence for damages 
consisted of expert testimony of the volume of recoverable gas underlying Maguire's lease and 
its discounted value using a projected cash flow analysis. The court, although acknowledging 
that the normal measure of damages is the land's market value and the city's argument that 
Maguire's expert's opinion was speculative because it presumed recoverable minerals were 
present, nevertheless held that the expert provided some evidence of market value. Comparable 
sales provide a superior measure of market value, the court agreed, but the discounted cash flow 



analysis Maguire's expert used provided some proof of market value in the absence of 
comparable sales evidence. 

The city had moved for summary judgment against Maguire's claims for reliance damages 
under the doctrine of sovereign immunity. A municipality may be estopped from invoking 
sovereign immunity, however, in exceptional cases where justice requires the application of 
estoppel and there is no interference with the exercise of its governmental functions. In such 
cases, the court observed, the court must determine (1) whether the landowner is relying on an 
authorized act of a city official or employee, (2) whether the case is one in which justice requires 
the application of estoppel, and (3) whether the application of estoppel would interfere with the 
exercise of the city's governmental functions. One seeking to invoke estoppel against a city must 
also, it said, demonstrate he or she qualifies under each element of equitable estoppel. 

Here Maguire had presented sufficient summary judgment proof that the city's action in 
initially granting the permit was authorized: the ordinance the city used to assert the permit's 
invalidity did not prohibit Maguire's drilling. Maguire also had demonstrated that this was the 
kind of case in which justice required application of estoppel by showing its expenditure of some 
$190,000.00 in preparing a drill site, clearing a wooded area, building a road, driving pipe, and 
reinforcing a bridge. Application of estoppel to require the city to pay damages for Maguire's 
reliance would not interfere with the exercise of its governmental functions. Finally, Maguire's 
summary judgment evidence raised a fact issue concerning each element of equitable estoppel. 
The doctrine of equitable estoppel, the court noted, can be invoked where a party, by its conduct, 
induces another to act in a particular manner before taking an inconsistent position and thereby 
causing loss or injury to the other. 

The city argued further that even if the sovereign immunity defense were unavailable, 
Maguire's negligent misrepresentation and promissory estoppel claims nevertheless failed as a 
matter of law. The court agreed with respect to negligent misrepresentation, because the drilling 
permit was valid and no misrepresentation. Maguire had presented sufficient evidence to avoid 
summary judgment on promissory estoppel, however, the elements of which, according to the 
court, are (1) a promise; (2) foreseeability of reliance by the promisor; and (3) substantial 
reliance by the promisee to his detriment. Here the city's promise was represented by its issuance 
of the drilling permit, which vested in Maguire the right to drill unless some ordinance allowed 
the city to revoke it or the city determined drilling was affecting public health and safety. There 
was no summary judgment proof showing any ordinance that would authorize revocation of the 
permit or showing that drilling was a threat to public welfare. 

The court finally turned to Maguire's claim based on the city's selective enforcement of its 
alleged ordinance. On the basis of Village of Willowbrook v. Olech, 528 U.S. 562 (2000), the 
court rejected the city's contention that Maguire could not recover without making a showing 
that it was part of a protected class. A party may be able to make an equal protection claim, the 
court said, if he or she was intentionally treated differently from others similarly situated and if 
there was no rational basis for the differential treatment. Maguire's presentation of evidence that 
twenty-one wells had been drilled after 1967 within the city limits and within 1,000 feet of Lake 
Houston was sufficient to raise a fact issue concerning whether the city intentionally enforced its 
ordinance against Maguire differently from the way it enforced it against others. 
 



Payment of Draft Made Subject to Approval of Title Does Not Waive Lessee's Right to 
Claim on Breach of Warranty 

The court in Broughton Associates Joint Venture v. Boudreaux, 70 S.W.3d 324 (Tex. 
App.CWaco 2002, no pet. h.), upheld the lessee's right to reimbursement of bonus paid to lessors 
on their general warranty of title in an oil and gas lease. Broughton Associates took a lease, 
containing a general warranty of title, from Melvin and Dee Ann Boudreaux, in exchange for a 
bank draft for almost $300,000, calculated at $750 per acre for 399 net acres, payable "on 
approval of title to [the lease] by drawee not later than 15 days after arrival of this draft at 
collecting bank." Broughton experienced delays in verifying the title and paid the draft two days 
before learning that the lessors owned far less than the 399 mineral acres for which they had 
been paid. It immediately requested reimbursement from the Boudreauxs and sued when the 
lessors refused. The trial court rendered judgment against Broughton on a jury finding that it had 
waived the Boudreauxs' failure to comply with their warranty. 

The court of appeals reversed, holding that no evidence supported submission of the waiver 
issue to the jury. The "approval of title" provision of the draft constituted a condition precedent 
to the formation of a contract. Broughton's funding of the draft waived the condition precedent 
and formed the contract. Broughton thus became liable on the draft, but it could not have waived 
the right to enforce the covenant of warranty. Since Broughton asserted the right to 
reimbursement a mere two days after paying the draft, reasonable minds could not reach the 
conclusion that Broughton intentionally waived its warranty rights. Thus the waiver finding 
could not stand. 
 
Fifth Circuit Reverses Certification of Royalty Owner Class 

In Stirman v. Exxon Corp., 280 F.3d 554 (5th Cir. 2002), the court reviewed the district 
court's certification of a class consisting of all royalty owners under leases in the continental 
United States in which Exxon Corp. was the lessee providing for royalty payment on gas on 
either an amount realized/net proceeds basis or a market value/market price basis, from which 
Exxon had produced gas sold or transferred to or within Exxon itself after July 14, 1995 (four 
years before the suit was filed, in order to avoid any application of the Texas statute of 
limitations). The court reversed the class certification, accepting Exxon's argument that the 
representative plaintiff's claims were not typical of the class as required by Fed. R. Civ. P. 
23(a)(3). 

The critical inquiry, noted the court, is whether the class representative's claims have the 
same essential characteristics as those of the putative class; factual differences will not defeat 
typicality if the claims arise from a similar course of conduct and share the same legal theory. 
The plaintiffs' theory here was that Exxon engaged in a similar course of conduct with respect to 
each class member: the underpayment of royalties based on an implied duty to market. The class 
representative's leases included royalty provisions based on both market value and actual 
proceeds. There is no implied covenant to market under market value leases, although there is 
such an implied covenant in proceeds leases, under Yzaguirre v. KCS Resources, Inc., 53 S.W.3d 
368, 373 (Tex. 2001). At least under Texas law, therefore, there cannot be typicality where there 
are both market value leases and proceeds leases included in the class. 

The district court had also erred in failing to consider the class representative's adequacy, not 
having conducted the required rigorous analysis, and in determining that the plaintiffs had met 
their burden of showing that there were common issues of law or fact, or that these predominated 
over individual issues. In order for class issues to predominate, said the court, each state whose 



law was at issue must recognize an implied covenant to market. There is some uncertainty of this 
with respect to the laws of several states, the court noted, and, again, Texas does not recognize 
an implied covenant to market in market value leases. The differences in the law among the 
jurisdictions at issue, the court held, demonstrate that the law is not uniform as to any implied 
covenant to market, or at least that the plaintiffs had not demonstrated uniformity. Finally, the 
district court never considered whether a class action was a superior method for adjudicating the 
controversy. 
 
Expert Testimony Insufficient to Show Operator Caused Pollution 

Anthony v. Chevron U.S.A. Inc., 284 F.3d 578 (5th Cir. 2002), highlights the difficulty faced 
by a landowner seeking damages for pollution allegedly caused by oil and gas operations. Here 
the Fifth Circuit Court of Appeals affirmed a district court judgment that the plaintiffs' expert 
witnesses, as a matter of law, had failed to provide sufficient evidence for a reasonable jury to 
conclude that the oil production operations of Chevron, the defendant, had caused water and soil 
pollution on their ranch. 

The plaintiffs' Bentley Windmill had produced drinking-quality water from the Allurosa 
aquifer at a depth of about 54 feet. Between 1975 and 1988, while Chevron was injecting salt 
water into the Monahans South Queen Field at a depth of about 3,000 feet in the vicinity, the 
chloride levels in the water produced from the Bentley Windmill increased dramatically so that 
the water was no longer potable. The plaintiffs also identified eight locations near Chevron wells 
and pipelines where oil spills or leakage had contaminated the soil. They sought damages, 
claiming that Chevron's negligent operations had caused the elevated chloride levels in their well 
and the soil contamination. 

The plaintiffs relied primarily on expert witnesses, one of whom proposed three different 
ways Chevron's injected water could have flowed up to the fresh water aquifer. He first theorized 
that the injection increased pressure in the oil reservoir so as to force excess salt water upward 
along the casings of the various injection and production wells. His only evidence to prove this 
occurred, however, was that Chevron injected more fluid than it removed; he never established 
the size of the oil reservoir or how much it could hold. He also testified that one of Chevron's 
injection wells had developed problems with the integrity of its casing and claimed that salt 
water leaking through holes in the casing flowed toward a nearby producing well and migrated 
upward along the producing well's casing. Tests upon which he relied established the leakage but 
not, the court pointed out, that the water ever migrated upward to the fresh water zone or 
horizontally to the producing well. Finally, the expert testified that Chevron had fractured two 
wells and that the fissures extended upward toward the aquifer. Although he established a 166-
foot upward fracture, his conclusion that Chevron's continuing injection of water extended the 
fractures so that salt water could migrate upward all the way to the aquifer was, according to the 
court, mere speculation. Taken as a whole, said the court, the water pollution expert's testimony 
raised suspicions about Chevron's operations but, since he provided no nexus between Chevron's 
water injection and the pollution of the aquifer, was not enough to present a question of fact to 
the jury on the issue of causation. Moreover, numerous other oil companies operated in the area, 
and the expert's testimony, which was not supported by any examination of the surrounding area 
or field tests, failed to address the possibility that other sources caused the salt water 
contamination. 

Another expert concluded that Chevron caused the soil contamination because its oil 
facilities were near all the contaminated areas. Yet he could not be certain that sites on the west 



side of the ranch had been contaminated before Chevron ceased its operations there in 1992; and 
he could only testify, with respect to sites on the east side of the ranch where Chevron still 
operated, that each site was close to a Chevron oil line. Although this testimony began to connect 
the soil pollution to Chevron, it was alone insufficient, the court held. 

The plaintiffs' experts had shown how the injuries to their ranch could have occurred. Their 
testimony was insufficient, however, to prove that Chevron had in fact caused the damage. 
 
UTAH -- MINING 
Daniel A. Jensen, Reporter 
 
Utah Establishes Non-Coal Mining Compliance Program 

The Utah Legislature has established a comprehensive regulatory enforcement program for 
non-coal mining and exploration operations conducted within the state. The new enforcement 
procedures are similar to the existing procedures for coal mining. They include notices of 
violation, cessation orders, civil and criminal penalties for noncompliance, informal conferences 
with the enforcement agency (the Division of Oil, Gas and Mining), administrative hearings 
(before the Board of Oil, Gas and Mining) for resolving violations, and judicial review of the 
agency action. All monies received from civil penalties go into the state's abandoned mine 
reclamation fund for use in reclaiming mined land impacts not covered by reclamation bonds. 

Senate Bill 159 (to be codified as part of the Utah Mined Land Reclamation Act at Utah 
Code Ann. ''40-8-4, 40-8-8, 40-8-9, 40-8-9.1) became effective May 6, 2002. 
 
WYOMING -- OIL & GAS 
William N. Heiss, Reporter 
 
Wyoming Legislature Amends Severance Tax Lien Provisions and Provides Enforcement 
Mechanism 

The recently adjourned Wyoming Legislature amended the provisions of the Wyoming 
Statutes relating to severance taxes. Wyo. Stat. Ann. ''39-14-108, -208, -308, -408, -508, -608, 
and -708. While these provisions have long needed clarification, the new amendments have not 
fully accomplished this purpose. The amendments provide that the severance tax lien is a lien on 
all Wyoming property, real and personal, including after-acquired interests, of any person 
severing minerals in the state and liable for the payment of severance tax. The lien is superior to 
all other liens and encumbrances except those held by bona fide creditors and properly filed or 
recorded prior to the filing of the severance tax lien. 

Title examiners should note that in order to perfect a tax lien under this subsection, the 
Department of Revenue must file a notice of the lien with the secretary of state, who is required 
to maintain a database of such liens. Once filed, the lien is superior to all other liens and 
encumbrances of any kind except those held by a bona fide creditor and properly filed or 
recorded under Wyoming law prior to the filing of the severance tax lien notice. The filing of 
one notice of tax lien shall be sufficient to cover all taxes, interest, and penalties that may accrue 
after filing the notice. 

A worrisome provision of the bill provides that the lien is "also a lien on all interests in the 
mineral estate from which the production was severed, and on all future production of the same 
mineral from the same leasehold, regardless of any change of ownership or change in the person 
extracting the mineral." The revenue department may, for good cause shown, release the lien on 



all property and settle delinquent taxes, interest, and penalties to be collected against future 
production from the leasehold. 
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FEDERAL -- MINING 
Daniel A. Jensen, Reporter 
 
Courts Deal a Double Blow to Oil Shale Claims 

In Cliffs Synfuel Corp. v. Babbitt, 147 F. Supp. 2d 1118 (D. Utah 2001), discussed in Vol. 
XVIII, No. 2 (2001) of this Newsletter, the district court rejected the government's argument that 
unpatented oil shale mining claims are automatically terminated through substantial failure to 
perform annual assessment work during the life of the claim. That issue is critical to oil shale 
claims, which were locatable prior to the Mineral Leasing Act of 1920 but thereafter had to be 
"maintained in compliance with the laws under which initiated," 30 U.S.C. '193, in order to 
remain valid. Such maintenance was accomplished by the performance of annual assessment 
work and is now done by the payment of annual maintenance fees. The key issue in Cliffs was 
whether a claimant's resumption of annual assessment work, after a long period of inactivity but 
before any challenge by the United States, protected the claims from termination. The district 
court held that unpatented oil shale claims are not automatically terminated by lack of proper 
assessment work but rather that the claims are merely subject to challenge by the government 
during the non-work period. The court further held that a resumption of assessment work before 
such a challenge is sufficient to maintain the validity of the claims. 

In Cliffs Synfuel Corp. v. Norton, 291 F.3d 1250 (10th Cir. 2002), the Court of Appeals for 
the Tenth Circuit reversed the district court. The appellate court held that there must be 
"substantial compliance" with the assessment work requirements for the claims to remain valid. 
Id. at 1259. Minor deficiencies in assessment work will not terminate a claim, but if the 
deficiency is substantial then the claim is invalid. The court noted that each situation must be 
judged on the quantum of the actual assessment work performed and the length of time the 
claimant failed to meet the assessment work requirements. Id. Significantly, the court expressly 
rejected the more sweeping statement in a key Interior Board of Land Appeals decision, United 
States v. Herr, 130 IBLA 349, 367, GFS(MIN) 63(1994), that "the resumption doctrine was no 
longer applicable to oil shale claims." 291 F.3d at 1259, n.4. 

The claims at issue had languished without assessment work for 46 years before work was 
resumed in 1977. In light of that fact, the court readily concluded that substantial compliance 
with the annual assessment work requirement had not occurred, and the claims were therefore 
invalid. Id. at 1260-61. The court also held that the claimant's diligent resumption of annual 
assessment work in 1977 did not "offset" the earlier lack of assessment work and was irrelevant 
to the fact that the claims had terminated in favor of the United States upon cessation of the 
assessment work for a substantial period of time. As the court put it, "Appellee's activity that 
began in 1977 was too little, too late." Id. at 1261. 

Thus, at least in the Tenth Circuit (where all major oil shale deposits are located), the 
resumption doctrine does apply to oil shale claims, contrary to Herr, but only in situations where 
there has been substantial compliance with the assessment work requirements. 

In a similar decision issued two days before the Tenth Circuit's decision, the Federal District 
Court for the District of Colorado reached the same conclusion with regard to a similar group of 
oil shale claims. Exxon Mobil Corp. v. Norton, 206 F.Supp. 2d 1085 (D. Colo. 2002). Without 



citing the Cliffs decision from the District of Utah (which had not yet been reversed), the District 
of Colorado court held that the resumption doctrine does not apply to unpatented oil shale claims 
where there has been a substantial lapse in the performance of assessment work. Id. at 1089. The 
claims at issue had no assessment work done for more than 40 years before regular work was 
resumed in the 1970s. The court found such activity to be less than substantial compliance. The 
owners also argued their claims should be upheld on the grounds of estoppel, laches, due 
process, and equal protection. Those arguments were rejected. 

While oil shale claims typically receive little attention, especially in light of current oil 
sources and costs, it is noteworthy that Exxon has spent over a billion dollars in acquisition, 
research, development, maintenance, and other expenses relating to oil shale development. Id. at 
1087. 
 
Stay Denied in Mountaintop Removal Controversy; Injunction Clarified 

As reported in Vol. XVIV, No. 2 (2002) of this Newsletter, a federal district court judge in 
West Virginia has enjoined the Army Corps of Engineers from issuing valley fill permits in 
connection with the controversial practice of mountaintop removal coal mining. Kentuckians for 
the Commonwealth, Inc. v. Rivenburgh, 204 F. Supp. 2d 927 (S.D. W. Va. 2002). The injunction 
is based on the court's conclusion that the Corps' longstanding practice of issuing fill permits 
under '404 of the Clean Water Act (33 U.S.C. '1344) is illegal because the fill material serves 
no useful purpose and is deposited solely for purposes of waste disposal, contrary to the text and 
legislative history of the Clean Water Act. The court's injunction prevented the Corps "from 
issuing any further '404 permits that have no primary purpose or use but the disposal of waste." 
Id. at 946. 

The Corps moved to stay the injunction pending an appeal to the Fourth Circuit. Among 
other things, the Corps argued the court's injunction wrongly purports to have nationwide 
applicability, covering all permits (whether for mining or non-mining) "that have no primary 
purpose or use but the disposal of waste," when the only issue before the court was the propriety 
of a single '404 permit for a specific mine site in Kentucky. 

The court, in another lengthy ruling, refused to stay the injunction, but did clarify the scope 
of the injunction. Kentuckians for the Commonwealth, Inc. v. Rivenburgh, 206 F.Supp. 2d 782 
(S.D. W. Va. 2002). The court explained the injunction applies only to the Huntington, West 
Virginia District and does not have nationwide effect. However, that District, according to the 
court, includes 97% of the nation's valley fills, covering parts of Ohio, Virginia, West Virginia, 
Kentucky, and North Carolina. The court acknowledged its injunction "will have substantial 
national impact." Id. at 789. Regarding application to activities other than surface coal mining, 
the court clarified that the injunction does apply to any activity for which a '404 permit is issued 
that has "no primary purpose or use but the disposal of waste." Id. at 790. The injunction does 
not apply to dredging and dredged spoil disposal. Id. The court then extensively analyzed the 
elements for granting a stay pending appeal, denying the government's request for stay. 
 
MSHA Jurisdiction Over Independent Contractors Restricted 

The federal Mine Safety and Health Administration (MSHA), an agency within the 
Department of Labor, is charged with enforcement of health and safety regulations applicable to 
mining operations. The scope of MSHA's jurisdiction over independent contractors operating on 
mine property has been an ongoing source of controversy. Under the Mine Safety and Health 



Act, MSHA has jurisdiction over all mine operators, including "any independent contractor 
performing services or construction" at a mine. 30 U.S.C. '802(d). 

In Northern Illinois Steel Supply Co. v. Secretary of Labor, 294 F.3d 844 (7th Cir. 2002), 
MSHA issued a citation to an independent contractor whose driver was offloading steel at a 
lime-stone quarry without wearing proper safety gear. The contractor challenged the citation on 
the basis that, as an independent contractor performing only incidental activities at the mine, it 
was not subject to MSHA's enforcement jurisdiction. The contractor argued it was merely a 
vendor completing a sale at the mine. 

Commenting on the different standards followed in different circuits, the court observed that 
in the Fourth Circuit MSHA has jurisdiction over only those independent contractors who are 
involved in mine construction or extraction and who have a "continuing presence" at a mine. Id. 
at 846. In the Tenth and D.C. Circuits, MSHA has jurisdiction over "any independent contractor 
performing services at a mine," although those courts have recognized that there may be a point 
at which a contractor's contacts with the mine (such as copy machine repairs or UPS deliveries) 
are so attenuated as to eliminate jurisdiction. Id. at 848. 

Expanding on that recognition, the court held that the contractor's acts of driving steel to the 
mine site, loosening restraints on the load, and occasionally helping to offload the steel, were so 
de minimis that they did not constitute "services" performed at a mine under the plain language 
of the Act. That the delivered steel would be used by the mine operator for structures vital to the 
mine is irrelevant to the contractor's liability. The citation was held unenforceable. Id. at 849. 
Thus, at least in the Seventh Circuit, MSHA jurisdiction does not extend to independent 
contractors performing only minimal or de minimis activities at a mine. 
 
IBLA Addresses Claim Maintenance Requirements During Administrative Appeals 

The Interior Board of Land Appeals' (IBLA) decision in Darrell Palmer, 156 IBLA 360, 
GFS(MIN) 16(2002), illustrates the importance of maintaining mining claims while an 
administrative appeal is pending. In Palmer, the Bureau of Land Management (BLM) issued a 
decision finding the subject claim forfeited for failure to pay annual maintenance fees by August 
31, 1998. In 1999, the claimant requested and received from the IBLA a stay of the BLM's 1998 
forfeiture decision pending review of the merits of the appeal. The claimant then evidently made 
the 1999 maintenance fee payment but not the payment due by September 1, 2000. On 
September 22, 2000, the IBLA reversed the BLM's 1998 forfeiture decision, only to have the 
BLM issue a new decision a month later finding the claim forfeited for failure to make the 
September 1, 2000, maintenance fee payment during the pendency of the appeal. Id. at 364. 

The IBLA upheld termination of the claim. When a forfeiture decision is stayed pending 
issuance of a decision on appeal, failure to maintain the mining claim while an appeal is pending 
renders the appeal moot. Under the circumstances summarized above, the claimant was obligated 
to keep the claim in good standing throughout the stay. Id. at 365. 

The IBLA also noted that (1)when an appeal is filed and no stay is requested, the BLM's 
decision becomes effective at the close of the appeal period; and (2)if a stay is requested but not 
granted, the decision becomes effective 45 days after the close of the appeal period. In both of 
those situations, "the mining claim ceases to exist pending administrative review" of the BLM 
decision and, hence, the claimant has neither an obligation nor the option to make maintenance 
fee payments pending a decision on appeal. Id. 
 
FEDERAL -- OIL & GAS 



Gregory R. Danielson, Reporter 
 
IBLA Denies Stay of Issuance of Oil and Gas Leases 

The Wyoming Outdoor Council, Greater Yellowstone Coalition, and Wyoming Wildlife 
Federation (collectively WOC) protested the Bureau of Land Management's (BLM) inclusion of 
27 parcels of land in a non-competitive oil and gas lease sale covering lands in the Pinedale 
Resource Area in southwest Wyoming. By decision dated October 12, 2001, the Deputy State 
Director of the BLM dismissed WOC's protest. WOC appealed the decision and petitioned for a 
stay of the Deputy State Director's decision. In Wyoming Outdoor Council, 156 IBLA 377, 
GFS(O&G) 8(2002), the Interior Board of Land Appeals (IBLA) dismissed WOC's appeal with 
respect to 19 of the 27 parcels because those parcels had been previously withdrawn from the 
sale by BLM. As to the remaining eight parcels, IBLA held that WOC had established standing 
to protest the sale but denied WOC's petition for stay of lease issuance. 

In support of its motion to stay the lease issuance, WOC argued that all coalbed methane 
(CBM) extraction and development on the parcels should be stayed because such development 
does not conform to the resource management plan and because the unique environmental effects 
of coalbed methane have not been adequately analyzed under the National Environmental Policy 
Act (NEPA) and the Federal Land Policy and Management Act. IBLA rejected this argument 
based on the environmental assessment prepared to analyze the environmental effects of offering 
parcels at the August 2001 lease sale, which stated that coalbed methane was not anticipated on 
these parcels because the coalbeds were too deep and the seams too thin. As a result, "the serious 
issues relating to CBM extraction and development emanating from issuance of stays in 
Wyoming Outdoor Council, 153 IBLA at 388-389, and related cases are absent here." 156 IBLA 
at 384. 

WOC also argued that the leasing of the parcels could not legally occur until the amendment 
of the Pinedale Resource Management Plan (RMP) had been completed. WOC stated that such 
leasing violated NEPA's prohibition against interim action, that BLM's land use planning 
handbook required no new leasing during the amendment process, and that the leasing was 
improper because the Pinedale Reasonably Foreseeable Development (RFD) scenario used in the 
RMP and the Pinedale environmental impact statement had been surpassed. In rejecting the stay 
request, IBLA held that WOC's arguments did not have a likelihood of success on the merits. 
IBLA held that BLM was not required to suspend action that conforms with an existing land use 
plan when it decides to prepare a new plan. The IBLA also held that 40 C.F.R. '1506.18) (2001) 
does not apply where the proposed action is covered by an existing environmental statement 
thereby repudiating the contention that the ongoing environmental studies bar BLM from acting 
until such studies have been completed. 

IBLA also held that neither the BLM handbook nor Instruction Memorandum (IM) No. 
2001-191 preclude issuance of oil and gas leases while the underlying RMP is being amended. 
IBLA noted that IM No. 2001-191 provides that lands which are open for leasing under an 
existing RMP may be leased during a revision or amendment process when BLM determines that 
leasing will not constrain the reasonable choice of alternatives under consideration in the 
planning process. For documentation to be sufficient to support a leasing decision, BLM must 
have made a determination that there is adequate analysis of the impacts of the action detailed 
enough to identify types of stipulations that must be attached to the leases. IBLA noted that in 
this case BLM prepared an environmental assessment prior to offering the parcels for leasing, 
identified the required stipulation and mitigation measures, and issued a finding of no significant 



impact. IBLA held that such action by BLM, on preliminary review, satisfied the requirements of 
the handbook and the instruction memorandum. IBLA also rejected WOC's arguments based on 
the RFD scenario stating that BLM will address that concern if and when development activities 
are proposed on the leases issued for the challenged parcels. 
 
MINING -- OIL & GAS 
Steven Marlin, Guest Reporter 
 
EPA Issues Final Rule Amending SPCC Requirements Under Oil Pollution Prevention and 
Response Regulation 

On July 17, 2002, the U.S. Environmental Protection Agency (EPA) issued a Final Rule 
amending the Oil Pollution Prevention and Response regulation (OPPR regulation) promulgated 
under the authority of the Clean Water Act. 67 Fed. Reg. 47,042 (July 17, 2002). The Final Rule, 
which became effective August 16, 2002, modifies current requirements pertaining to 
preparation and implementation by non-transportation-related onshore and offshore facilities of 
SPCC (Spill Prevention Control and Countermeasure) Plans and Facility Response Plans (FRP). 
The OPPR regulation, codified at 40 C.F.R. part 112 (2001), provides a framework of 
requirements and standards that drives EPA's oil spill prevention, control, and response program. 
Any facility in the natural resources industry that is involved in petroleum and natural gas 
extraction, storage, and transportation, including by pipeline, as well as engaged in certain 
mining operations, is potentially affec-ted by the OPPR regulation and the changes instituted by 
this Final Rule. 

EPA promulgated the OPPR regulation on December 11, 1973, under the authority of the 
Clean Water Act, 33 U.S.C. '1321(j)(1), to address oil spills from certain aboveground and 
underground petroleum storage tanks. The regulation established spill prevention procedures and 
requirements for non-transportation-related onshore and offshore facilities engaged in drilling, 
producing, gathering, storing, processing, refining, transferring, distributing, or consuming oil or 
oil products. The owner or operator of such a facility must prepare an SPCC plan if the facility, 
due to its location, could reasonably be expected to discharge oil in harmful quantities, as 
defined in 40 C.F.R. part 110, into or upon navigable waters of the United States or adjoining 
shorelines, and the facility maintains total aboveground oil storage capacity greater than 1,320 
gallons (or greater than 660 gallons in a single container) or underground buried oil storage 
capacity greater than 42,000 gallons. 40 C.F.R. '112.1 (2001). "Harmful quantities" is defined 
under '110.3 as any violation of any applicable water quality standards, or quantities that cause a 
film or sheen upon or discoloration of the water surface or cause a sludge or emulsion to be 
deposited beneath the water surface. 

EPA has proposed numerous revisions to the SPCC requirements contained in the OPPR 
regulation since initial promulgation in 1973. The Final Rule finalizes several of the 
modifications proposed by EPA in 1991, 1993, and 1997, as well as reorganizes some sections of 
the regulation. 

One significant modification that the Final Rule makes to the current OPPR regulation 
expands the geographic scope of the SPCC rule program. The rule formerly applied to non-
transportation-related onshore or offshore facilities that may discharge harmful quantities of oil 
"into or upon navigable waters of United States or adjoining shorelines." 40 C.F.R. '112.1(b) 
(2001). The new rule expands the jurisdictional scope in 112.1(b) to include such facilities that 
may discharge harmful quantities of oil "into or upon the waters of the contiguous zone, or in 



connection with activities under the Outer Continental Shelf Lands Act or the Deepwater Port 
Act of 1974, or that may affect natural resources belonging to, appertaining to, or under the 
exclusive management authority of the United States." 67 Fed. Reg. at 47,140. This broad new 
language potentially encompasses a significant number of additional facilities that previously 
may not have been covered by the rule. The Final Rule further clarifies that the SPCC 
requirements are applicable to facilities meeting the oil storage capacity and location criteria, 
that have oil in any aboveground container, any completely buried tank, any container used for 
standby, seasonal, or temporary storage not "permanently closed," or any bunkered tank, 
partially buried tank, or any container in a vault. Id. 

The new rule also now specifically defines a "facility" that is subject to the SPCC 
requirements as any mobile or fixed, onshore or offshore building, structure, installation, 
equipment, pipe, or pipeline used in oil well drilling operations, production, refining, storage, 
gathering, processing, transfer, and distribution. 67 Fed. Reg at 47,142. Note that this definition 
covers "equipment" used in the delineated oil-related activities, as well as equipment "in which 
oil is used." Operators of oil, gas, and mining facilities should therefore inventory all oil-bearing 
equipment when determining which facilities are subject to the rule. 

EPA also modified several important provisions pertaining to the threshold oil storage 
capacity that triggers a facility's SPCC compliance requirements. The previous rule required a 
facility to prepare an SPCC if the completely buried storage capacity of the facility is greater 
than 42,000 gallons, or the aggregate aboveground storage capacity of the facility is greater than 
1,320 gallons (or the facility has a single aboveground container with a capacity in excess of 660 
gallons). 40 C.F.R. '112.1(d)(2) (2001). The Final Rule however raises the threshold for 
aboveground storage capacity by eliminating the requirement that a facility having a single 
aboveground container greater than 660 gallons (but an aggregate storage capacity of 1,320 
gallons or less) prepare an SPCC. 67 Fed. Reg. at 47,140. In terms of the 42,000 gallon capacity 
threshold for buried tanks, EPA added a provision that excludes completely buried tanks that are 
presently subject to technical requirements of EPA's underground storage tank regulations or an 
approved state underground storage tank program. See 40 C.F.R. parts 280 and 281, 
respectively. 67 Fed. Reg. at 47,140. In addition, in determining the applicable threshold 
amounts, oil containers with capacities less than 55 gallons and "permanently closed" containers 
can now be excluded. Id. 

Several exemptions also now apply that may remove certain facilities from the SPCC 
program. In addition to the above-referenced size exemptions, EPA has added an exemption for 
any offshore drilling, production, or workover facility that is subject to Minerals Management 
Service (MMS) orders and regulations. Id. EPA reasons that MMS provides equivalent 
environmental protection for facilities under its jurisdiction. Id. at 47,067. EPA also added a 
provision that gives EPA Regional Administrators (RAs) the authority to require, on a case-by-
case basis, that a facility subject to the jurisdiction of EPA under '311(j) of the Clean Water Act, 
33 U.S.C. '1321(j), prepare and implement an SPCC plan, even if the facility is otherwise 
exempted from the SPCC requirements. 67 Fed. Reg. at 47,141. For instance, an RA may 
exercise such authority where a facility that is otherwise exempted from SPCC requirements has 
repeatedly discharged oil into a sensitive area such as wetlands. 

While the Final Rule mandates that the owner or operator of an onshore drilling or workover 
rig prepare and implement an SPCC plan, a new plan need not be prepared each time the rig is 
moved to a new location. 67 Fed. Reg. at 47,143. Rather, the plan can be a general plan 



containing prevention practices that must be followed each time the rig is relocated and installed, 
and the plan is applicable only while the rig is stationary and operational. Id. 

EPA has also amended general requirements pertinent to the ongoing evaluation of SPCC 
plans. First, 40 C.F.R. '112.4 previously required a facility to submit supplemental information 
to the RA if the facility discharged more than 1,000 gallons of oil into navigable waters or 
adjoining shorelines in a single incident, or discharged harmful quantities of oil, as defined under 
part 110, into such waters twice in a 12-month period. The Final Rule expands the geographic 
scope of this provision to cover discharges into waters of the contiguous zone, in connection 
with activities under the Outer Continental Shelf Lands Act or Deepwater Port Act, or affecting 
natural resources under jurisdiction of the United States. 67 Fed. Reg. at 47,144. The new rule 
also raises the threshold discharge quantity that triggers the reporting requirement for two 
discharge incidents in a 12-month period from "harmful quantities" under part 110, to a quantity 
of greater than 42 gallons discharged in each such incident. Id. Also, the RA may now order a 
facility to amend its SPCC plan following an onsite review of the plan. Id. The previous version 
of the rule permitted the RA to request that an SPCC plan be amended only when the RA 
reviews the plan following the facility's report of an oil discharge under '112.4(d). 

Second, under the Final Rule, a facility must now review and evaluate its SPCC plan every 
five years rather than three years. 67 Fed. Reg. at 47,145. Third, the Final Rule now requires that 
a registered Professional Engineer (PE) certify all technical amendments (i.e., those requiring 
application of "good engineering practice") to the SPCC plan. Id. The PE need only certify the 
technical amendments, and no certification is needed if the SPCC plan is not amended or only 
non-technical amendments are made to the plan. Id. at 47,093. 

40 C.F.R. '112.7 of the OPPR regulation details the requirements a facility must meet in 
preparing and implementing an SPCC plan that has adequate scope and content and provides for 
sufficient spill prevention measures. The Final Rule in general relaxes the current SPCC plan 
format requirement by allowing a facility to prepare a plan using a format that does not follow 
the sequence specified in the rule. 67 Fed. Reg. at 47,145. A facility also may now deviate from 
the substantive requirements in the rule, except secondary containment requirements, if the 
facility provides equivalent environmental protection against spills. Id. Deviations from both the 
format and substantive requirements in the SPCC rule require the RA's approval. The new rule 
also requires that facilities that do not install secondary containment pursuant to '112.78) now 
periodically conduct integrity testing of bulk containers, valves, and piping. 67 Fed. Reg. at 
47,146. 

As a result of EPA's reorganization of '112.7 in the Final Rule, onshore oil drilling and 
workover facilities are addressed in a separate new section that is codified as 40 C.F.R. '112.10. 
These provisions, previously found in 40 C.F.R. '112.7(e)(6), clarify that owners and operators 
of onshore oil drilling and workover facilities must follow the SPCC requirements under '112.7, 
and reiterate that rigs must be positioned to avoid discharges covered by the rule, that secondary 
containment must be used, and that blowout prevention assembly and well control systems must 
be installed prior to drilling below any casing string or during workover operations. 67 Fed. Reg. 
at 47,148. The Final Rule makes one major revision to regulations covering both onshore and 
offshore drilling and workover facilities again, by expanding the range of waters and natural 
resources identified in '112.1(b) that must be protected from discharges of oil in harmful 
quantities. Id. 

EPA has made several modifications to the SPCC rule that may impact natural resources 
extraction facilities. In particular, revisions to the overall applicability of the SPCC requirements 



may affect whether or not an oil, gas, or mining operation must prepare and/or amend an SPCC 
plan in compliance with the regulation. In addition, managers of facilities that are subject to the 
regulation should be cognizant of the changes instituted by the Final Rule pertaining to the 
procedures that are required in implementing oil spill prevention and control measures. 
 
CONGRESS / FEDERAL AGENCIES -- MINING 
Randall E. Hubbard, Reporter 
 
BLM Promulgates Final Mineral Location Regulations 

On June3, 2002, the Bureau of Land Management (BLM) announced the promulgation of a 
final rule to respond to Congress' extension of the requirements that mining claimants pay claim 
location and claim maintenance fees. In the new rules, the BLM amended its regulations to 
implement the requirements of the Interior and Related Agencies Appropriations Act for Fiscal 
Year 2002, which extended existing requirements for paying mining claim location and 
maintenance fees through the end of the 2003 fiscal year. Pub. L. No. 107-63, 115 Stat.414, 30 
U.S.C. ''28f-28k. The fees payable to the BLM remain the same: $25 per claim or site when 
locating a mining claim, millsite, or tunnel site (67 Fed. Reg. 38,203, 38,206 (June 3, 2002)); and 
$100 per year claim maintenance fee (which also applies to millsites and tunnel sites). Small 
miners who meet certain qualifications (including the performance of assessment work) remain 
eligible for an exemption from payment of the claim maintenance fees. 67 Fed. Reg. at 38,206. 
 
Mining Law Reform Legislation 

On May16, 2002, Representative Nick Rahall (D-W.Va.), a long-time proponent of reform of 
the 1872 Mining Law, along with Representative Jay Inslee (D-Wash.) and Representative 
Christopher Shays (R-Conn.), introduced H.R.4748, a proposed bill to modify the 1872 Mining 
Law (the Rahall Bill). Among the significant provisions (although by no means a complete list) 
contained in that proposed legislation (in roughly the order they appear) are the following: 
 

(1) limits millsites to five acres for each 20 acres of mining claim (Section2(a)(12)); 
(2) closure of certain lands including areas of critical environmental concern and lands 

identified as "sacred sites" in accordance with Executive Order 13007; 
(3) payment of a claim maintenance fee to maintain a claim, subject to exemptions for certain 

qualified small miners (Section103), subject to adjustment for inflation every five years 
(Section107); 

(4) eliminates the issuance of patents to any mining claimants other than those applicants 
who are grandfathered under the prohibition against processing patent applications that exists 
under current law (Section111); 

(5) provides for payment of a production royalty of 8% of gross income (as that term is 
defined in Section 613(c)(1) of the Internal Revenue Code)(Section112); 

(6) imposes prescriptive environmental standards on all activities on unpatented mining 
claims, designed to "minimize adverse impacts to the environment" (Sections201; 203(b)(7)-
(16); 203(c); and 206); 

(7) for operations other than casual use, requires an approved operations permit, subject to an 
applicant violator type-system restricting the issuance of permits similar to that found in the 
Surface Mining Control and Reclamation Act (Sections202 and 204); 



(8) requires an applicant for an operations permit to demonstrate "that the mining claim is 
economically valuable for development" (Section203(b)(20)); 

(9) requires that the Secretaries of the Interior and Agriculture review the status of public 
lands that are otherwise open to appropriation by mineral location to determine whether there are 
any areas within such lands that are either "unsuitable for all types of mineral activities" or 
"conditionally suitable for certain types of mineral activities" (Section208(a)(1)), subject to 
certain grandfather exceptions (Sections2088)(3), (4)); 

(10) includes an abandoned locatable minerals mine reclamation fund to be funded by fees, 
royalties, and penalties collected under the legislation (Article III); 

(11) allows for citizen suits to compel compliance with its provisions or to compel the 
Department of the Interior or Agriculture to take actions (Section 404); 

(12) provides for the imposition of civil and criminal penalties for violations of its provisions 
(Section 406); and 

(13) provides for a 5-year transition for activities (1) where a plan of operations had been 
approved prior to the date of its enactment, or (2) where an application for a plan of operations 
(or an amendment or modification thereto) is substantially complete and either a scoping 
document or an environmental assessment under NEPA has been prepared by the applicant prior 
to the date of enactment of the legislation (Sections 411(b)(2)(A), (3)(A)). 
 
CALIFORNIA -- MINING 
M. William Tilden & Penelope Alexander Kelley, Reporters 
 
State Mining and Geology Board Amends State Mining and Reclamation Act Regulations 

On July 11, 2002, the State Mining and Geology Board adopted amendments to its 
regulations contained in Title 14, Division 2, Chapter 8, Subchapter 1 of the California Code of 
Regulations pursuant to the Surface Mining and Reclamation Act of 1975 (SMARA). The 
amended rules modify sections 3502, 3901, 3909, and 3910. Section 3502 sets out the 
requirements and contents for reclamation plans. The modifications to this section include a 
revision to the definition of "substantial deviation" as used in SMARA. The new rules also create 
an exception for operations that have substantially initiated reclamation and extend the effective 
date after which a surface mining operation must have a single reclamation plan, rather than a 
separate reclamation plan for each county of operations, unless the mining is already operating 
under multiple approved reclamation plans. The amendments also make non-substantive changes 
to the administrative penalty petition procedures (Section 3901) and hearing procedures 
(Sections 3909, 3910). 
 
Court Finds Historic Public Road Used to Access Mining Property Cannot Be Closed to the 
Public 

This litigation originated from activities during labor unrest in which Western Aggregates, 
Inc. (Western) had several union members arrested for trespass for use of a road identified as the 
Marysville-Nevada Road in the Yuba Goldfields. Western Aggregates, Inc. v. County of Yuba, 
122 Cal. Rptr. 2d 648 (Cal. App. 2002). Some arrestees filed civil rights suits in state and federal 
court, naming the County of Yuba (County) as one of the defendants. Western sued the County 
to quiet title to the road. 

The facts, as described by the court, involve "a gravel moonscape left by hydraulic mining in 
the 19th Century," 122 Cal. Rptr. 2d at 653, and feature "ferries, stage coaches, gold-dredging, 



abandoned towns, access to the Yuba River and millions of dollars worth of high-quality 
construction aggregates (sand and gravel)." Id. Based on evidence presented at trial, the court 
found that from 1850 to 1877 the Marysville-Nevada Road was a county road. The evidence 
showed that during the late 19th century, there was little documentary evidence of activity along 
the Marysville-Nevada Road, but substantial mining continued in the area and there was a need 
for access. Interest in this area expanded in the 1890s-1900s when private mining companies 
began dredging for gold along the Yuba River. In the 1970s, Western's predecessor gated the 
road. The court noted that too little gold remains in the area to be mined, and Western now sells 
sand and gravel from the Goldfields. 

The court declined to quiet title in favor of Western. The court found that an historic public 
road exists through the Goldfields and that accordingly Western had no right to bar the public 
from using the road. 
 
Court Finds Vacant Mining Property Is Not "Urbanized" Use under the State's 
Development Law 

In Graber v. City of Upland, 121 Cal. Rptr. 649 (Cal. App. 2002), the California Court of 
Appeal considered two ordinances enacted pursuant to a redevelopment project. The court held, 
among other things, that the trial court had properly invalidated one ordinance on the ground that 
the city's findings that the project area was predominantly urbanized and blighted as required by 
law were not supported by substantial evidence. As to the "urbanization" requirement, one sub-
area of the project area, which constituted more than 20% of the area, was largely vacant. This 
vacant piece once contained a rock mine and dump, and the court found that these are uses that 
can be located anywhere and are not necessarily urban uses. The court held that the requirement 
of state redevelopment law, that more than 80% of the project area be predominantly urbanized, 
was not met. 

In finding that the "urbanization" requirement was not met, the court found that the project 
area was not predominantly urbanized, as required by law. The trial court focused on sub-area O, 
an area that the city counted as urbanized because it claimed that the property had previously 
been developed for urban uses. The court rejected the argument that the former uses of the 
property as a rock mine and dump were urban uses. 
 
COLORADO -- OIL & GAS 
Sheryl L. Howe, Reporter 
 
Amendments Re Notice of Surface Development 

As reported in Vol. XVIII, No. 4 (2001) of this Newsletter, Colorado passed a statute in 2001 
requiring notice to several mineral owners of applications for surface development. See Colo. 
Rev. Stat. Ann. '24-65.5-101 (2002). This year, the Colorado Legislature amended the statute in 
several ways. Although some thought the entire statute should be repealed, and others testified 
that allowing landmen to prepare the lists of parties entitled to notice is the unauthorized practice 
of law, the amendments did pass. The changes were made by H.B. 02-1357, which became 
effective August 7, 2002, and are as follows: 

First, the bill defines "mineral estate" to mean "a mineral interest in real property that is 
shown by the real estate records of the county in which the real property is situated and that is 
not owned as part of the full fee title to the real property." Second, the law excepts a number of 
types of activities from the definition of "application for development" for which notice is 



required. These exceptions include applications for a change of use for an existing structure, 
applications for boundary adjustments, applications for platting of an additional single lot, 
applications for lot site plans, or applications with respect to electric lines, natural gas pipelines, 
steam pipelines, chilled and other water pipelines, or appurtenances to said lines or pipelines. 
Third, if an applicant files more than one application for development for the same new surface 
development, the applicant is only required to send notice of the initial public hearing scheduled 
for the first application for development. Fourth, the amendment provides that the last known 
address of record shall be used for the notices. Fifth, the amendment allows a certified 
professional landman certified by the American Association of Professional Landmen to prepare 
the lists of parties entitled to notice (the original statute allowed these lists to be prepared by an 
attorney, a title insurance company, or a title insurance agent). Finally, the statute provides that 
before the sale of a mineral estate is completed, a mineral estate owner who has received notice 
of a public hearing with respect to an application for development pursuant to this section shall 
notify the buyer of the mineral estate of the existence of the application for development. 
 
LOUISIANA -- OIL & GAS 
Edward B. Poitevent, II, Reporter 
 
U.S. Fifth Circuit Applies Federal Common Law to Determine Effect of Easement Taken 
under the Strategic Petroleum Reserve Act 

In Canova v. Shell Pipeline Co., 290 F.3d 753 (5th Cir. 2002), the United States acquired a 
pipeline easement in 1979 by eminent domain for use in connection with the Strategic Petroleum 
Reserve (SPR). In 1997, the United States assigned its rights to Equilon Pipeline Company 
(Equilon). The landowner from whom the easement was obtained then sued to enjoin use of the 
pipeline for a commercial purpose. The District Court for the Middle District of Louisiana 
dismissed the suit. On appeal, the U.S. Court of Appeals for the Fifth Circuit affirmed. 

The landowner argued that the pipeline was originally taken for use by the United States and 
that a commercial use of it would exceed the scope of the taking. The court determined that the 
reference to the SPR in the original "Declaration of Taking" recited a legitimate public purpose, 
but that it had not limited the scope of the use of the pipeline. It further noted that the 
Declaration provided that the rights of the United States were assignable, and that the statute 
authorizing the SPR entitled the Secretary of Energy to "use, lease, maintain, sell or otherwise 
dispose of ... storage and related facilities" acquired under the Act. 42 U.S.C. '6239(f)(4). 

In reaching its decision, the court determined that Louisiana's property laws did not apply. 
Rather, the scope of what use was to be permitted under the Declaration was to be decided under 
federal common law. The court also noted that Louisiana law could not be adopted as federal 
common law because the Declaration defined the taking in common law terms (an easement), 
rather than in civilian terms (a servitude). 
 
US. Fifth Circuit Holds Pipeline Company Has Duty to Maintain Canals Constructed 
Pursuant to Grant of Pipeline Servitude 

In Terrebonne Parish School Board v. Columbia Gulf Transmission Co., 290 F.3d 303 (5th 
Cir. 2002), the Terrebonne Parish School Board sued certain pipeline companies for failure to 
maintain canals on property over which it had granted servitudes (easements). The District Court 
for the Eastern District of Louisiana dismissed the Board's claim on the basis of prescription, 
reasoning that (1)with respect to its contract claims, the servitudes did not require that the 



companies maintain the canals, and (2)with respect to its tort claims, the failure to maintain was 
not a continuous tort, and the damages resulting from the failure to maintain had been apparent 
to the Board more than 10 years prior to the filing of the action. The U.S. Court of Appeals for 
the Fifth Circuit reversed and remanded. 

Two gas pipeline servitude agreements were involved. One gave the right to lay pipelines "in 
open ditches or canals not to exceed forty (40') feet in width, which may be filled in or left open 
at the option of Grantee." Id. at 308. The other provided for a 100-foot wide servitude and that 
"Grantee shall not be required to backfill the open flotation ditch excavated during construction." 
Id. at 303. Neither agreement specifically required that the canals or their banks be maintained. 
While the ditches or canals did not initially exceed these limitations, over time they ap-parently 
widened to the point where the first canal was 70 feet wide, and the second one was 135 feet 
wide. The Board demanded the restoration of the lands involved. 

The district court's decision simply held that the Board's claims had prescribed and granted 
summary judgment in favor of defendants. The Fifth Circuit held that the Board's claims 
involved "equal or greater questions of contract and property rights." Id. It then analyzed the 
contractual issues. Initially, the court held that the Board had not waived its right to claim 
damages by the execution of a damage release at the time of the execution of the agreements. 
The second contractual issue was whether the agreements imposed any duties upon the 
companies to maintain the canals or their banks. 

The circuit court found that the companies had a contractual duty to maintain the canal and 
the banks, citing its earlier decision in St. Martin v. Mobil Exploration & Producing, U.S., Inc., 
224 F.3d 402 (5th Cir. 2000). While noticing that the language of the servitude agreement in St. 
Martin was more explicit on the duty of the pipeline company, the court held that the key was 
that the agreements in question had not specifically negated that duty. Accordingly, the court 
found that such a duty existed. 

The court also cited Articles 743 and 745 of the Louisiana Civil Code dealing with the 
obligations of the servitude owners, holding that the owner of a predial servitude must not 
aggravate the condition of the servient estate, and that absent an express contractual exoneration 
for marsh erosion damages, if the damage was caused by the abuse of right, the damage was 
compensable. Finally, the court held that this duty not to aggravate the servient estate is a 
continuing duty, which is coextensive with the life of the servitude. 
 
Freeze Statute Applies to Claim by State for Revenues from Lease Granted by Levee 
District 

In Plaquemines Parish Government v. State, Nos. 2001-CA-1027, 2001-CA-1028, 2002 WL 
1000690 (La. App. 4 Cir. Apr. 10, 2002), the Buras Levee District (the Levee District) received 
certain lands from the State of Louisiana and subsequently granted an oil, gas, and mineral lease 
covering them to a third party. Following execution of the mineral lease, the lands became 
submerged by the Gulf of Mexico. Later, the state granted a separate mineral lease to another 
company. The successor to the Levee District, the Plaquemines Parish Government, filed suit to 
be declared owner of the mineral rights involved and for an order requiring the operator of the 
well involved to pay royalty to the Parish. The operator then filed a concursus (interpleader). The 
trial court upheld the validity of the mineral lease and the ownership of the Parish. The appellate 
court affirmed this decision. 

The state's position was that it was unconstitutional to apply La. Rev. Stat. Ann. '9:1151 (the 
Freeze Statute) to the facts of the case. The Levee District was conveyed the lands in question in 



1938, and granted the lease soon thereafter the same year. The 1938 conveyance was 
supplemented by a 1954 conveyance that was apparently designed to clarify the location of the 
lands conveyed to the Levee District. The 1954 conveyance also contained a provision excepting 
"bayous, lagoons, lakes, and bays and beds thereof under the authority of R.S. 9:1101." 2002 WL 
1000690 at *3. The State argued that La. Rev. Stat. Ann. '9:1101 rescinded all transfers of 
navigable waters and their beds to any levee district. The court held against the state on this issue 
and held that the legislature could not have constitutionally invalidated the 1938 mineral lease so 
long as it remained in existence. 

The state also argued that at the time the suit was filed, the Freeze Statute only applied to 
cases where the state acquired the lands involved as a result of a number of factors not including 
erosion or subsidence. The court noted that the Freeze Statute was amended by Act 963 of the 
2001 Louisiana Legislature to add these items, and dismissed this claim by the state. 
 
NORTH DAKOTA -- OIL & GAS 
Fred, C. Rathert & Ken G. Hedge, Reporters 
 
Court Affirms Apache in Rejecting Producers' Claims Against Gas Refiner and Purchaser 

BTA Oil Producers v. MDU Resources Group, Inc., 642 N.W.2d 873 (N.D. 2002) appears to 
be the final chapter in a series of cases arising out of percentage-of-proceeds contracts entered 
into between Koch Hydrocarbons Company, Koch Industries, Inc. (collectively Koch) and area 
gas producers. Koch bought and processed natural gas at its McKenzie County, North Dakota, 
processing plant from BTA and other producers. The percentage-of-proceeds contracts did not 
establish a set price for gas purchased; instead, Koch took title to the raw natural gas, processed 
it, and paid BTA a percentage of the price Koch received when it resold the gas. On average, the 
producers received 75% of the resale price of the gas when sold by Koch. 

MDU Resources Group, Inc. and Williston Basin Interstate Pipeline Company, Inc. 
(collectively MDU) operate a natural gas distribution system, and, in 1979, when gas was in 
short supply, MDU and Koch entered into a 10-year contract, with MDU agreeing to purchase 
minimum volumes of gas at the highest price allowed under the Natural Gas Policy Act of 1978. 
Then, when natural gas prices were deregulated on January 1, 1985, a dispute arose between the 
two, with MDU arguing that the lower, unregulated price should apply and with Koch arguing 
that the last regulated price (which was higher than the market price) should apply. 

In Koch Hydrocarbon Co. v. MDU Resources Group, Inc., 988 F.2d 1529 (8th Cir. 1993), the 
U.S. Court of Appeals for the Eighth Circuit affirmed the U.S. District Court for the District of 
North Dakota's decision that MDU had breached the contract with Koch. The court also affirmed 
the trial court's finding that Koch was entitled to recover only its 25% share of the proceeds of its 
sales to MDU. Koch could not recover the 75% of the sale proceeds that went to BTA and the 
other producers. Subsequent to a remand to the trial court to consider other issues, MDU and 
Koch settled all of their claims. 

Shortly thereafter, two of Koch's producers sued MDU in state court claiming that they were 
third-party beneficiaries of the MDU-Koch contracts, that MDU had been unjustly enriched by 
being allowed to retain profits after defaulting on its contracts, and that MDU held the remaining 
75% of the alleged "damages" in an implied trust. The North Dakota Supreme Court affirmed the 
trial court's determination that the producers were not third-party beneficiaries, that MDU was 
not unjustly enriched, and that there was no evidence establishing an implied trust. Apache Corp. 



v. MDU Resources Group, Inc., 603 N.W.2d 891 (N.D. 1999). This decision was reported in 
Vol. XVII, No. 2, at 19-20 (2000) of this Newsletter. 

In the present case, BTA asserted unjust enrichment and implied trust claims against MDU, 
and breach of contract, unjust enrichment, fraud, and civil conspiracy claims against Koch. In 
addition, Exxon Mobil Corporation intervened and asserted a breach of contract claim against 
Koch arguing that Koch underpaid Exxon for its gas by miscalculating "treating fees" under the 
contract. Relying upon Apache, the trial court dismissed all claims, except for Exxon's claim 
against Koch. 

As to the claims against MDU, the North Dakota Supreme Court declined BTA's request to 
overrule Apache and held that when the impoverishment necessary to show unjust enrichment 
results from a valid contractual arrangement made by a party, the result is not contrary to equity 
and there has been no unjust enrichment. Any enrichment of MDU and impoverishment of BTA 
was the result of BTA's voluntary contractual arrangement with Koch. As was the case in 
Apache, although the court did not directly state so here, BTA's reduced income resulted from its 
use of a percentage-of-proceeds as a pricing factor in its agreements with Koch, which 
contemplates increases or decreases in gas prices. 

BTA argued that the trial court erred, for numerous reasons, in dismissing its breach of 
contract and unjust enrichment claims against Koch. First, BTA argued Koch breached its 
contract with the producers by failing to apprise them of "major developments" in the Koch v. 
MDU litigation. Upon suing MDU in that case, Koch sent a letter to the producers outlining the 
history of the dispute resulting from the deregulation and indicating Koch would apprise them of 
any "major developments." The breach supposedly resulted from Koch's failure to notify the 
producers that the court held that Koch could only recover its 25% of the damages sought. 
Without deciding the breach issue, the court held that BTA did not show it suffered any damages 
by the alleged breach. Because the court had held that the producers had no valid claim for 
damages against MDU both in the present case and in Apache, BTA lost no rights against MDU 
by Koch's failure to notify it of the federal court's ruling. 

The court then rejected BTA's argument that Koch breached its contract with the producers 
when it failed to share the settlement proceeds it received from MDU. BTA claimed it was 
entitled to 75% of the settlement proceeds. BTA argued that the Koch-MDU settlement was an 
express agreement to settle the litigation and that Koch sued MDU to recover 100% of the 
contract volumes. The court noted, however, that prior to the settlement, the U.S. Court of 
Appeals for the Eighth Circuit had unequivocally held that Koch could only recover its 25% 
share and that Koch failed to prove that it would ever be liable to pay the producers merely 
because it collected on a judgment resulting from MDU's breach, an argument Koch had made as 
to why it should be allowed to recover the full 100%. The court held that the 75% of "damages" 
represented by the producers' percentage of proceeds had effectively been removed from the 
case. 

The court further held that there was no evidence that Koch breached any duties of good faith 
and fair dealing that may have been owed the producers. In addition, the court found that the 
producers' reduced income resulted from their use of a percentage-of-proceeds as a pricing factor 
in their agreements with Koch, so there was no unjust enrichment as to Koch, because any 
impoverishment resulted from a valid contractual relationship. The court further upheld the trial 
court's finding that there was no competent evidence to support BTA's claim that Koch sold 
liquid hydrocarbons to its own subsidiaries and affiliates for less than market price, resulting in 
losses to some of the producers pursuant to the percentage-of-proceeds contracts. 



Finally, the court upheld the trial court's ruling that the four-year U.C.C. statute of limitations 
applied to contracts for the sale of natural gas. Looking to the substance of the contract, rather 
than its form, the court rejected Exxon's argument that the contract at issue was a gas processing 
contract for services which would have been subject to a six-year statute of limitations for 
common law contracts. The court noted that the contract specifies that title to the gas passes 
from Exxon to Koch at the wellhead, before any processing of the gas takes place, and sets a 
price for the gas to be paid by Koch to Exxon. The court reversed the trial court's holding, 
however, that Exxon first asserted its treating fees claim, for statute of limitation purposes, when 
Exxon moved to amend the complaint. Instead, the court found that Exxon's treating fees claim 
was initiated when it filed and served its motion to intervene. Because the trial court ultimately 
determined Koch had breached its contract with Exxon by improperly calculating treating fees, 
resulting in a substantial underpayment to Exxon for its gas, the court remanded the case to the 
trial court to recalculate damages based upon the statute of limitations issue. 
 
TEXAS -- OIL & GAS 
William B. Burford, Reporter 
 
Temporary Cessation Did Not Terminate Lease with Term Extending So Long as Gas Can 
Be Produced 

The Texas Supreme Court in Anadarko Petroleum Corp. v. Thompson, No. 01-0261, 2002 
WL 1432330 (Tex. July 3, 2002), construed a gas lease whose habendum clause provided that 
the lease would extend for one year "and as long thereafter as gas is or can be produced." Gas 
production began in 1936 within the primary term but totally ceased during pipeline repairs for 
61 days in 1981 and 91 days in 1985, longer than the 60 days within which the lease allowed the 
lessee to commence additional drilling operations to reestablish production. The Amarillo court 
of appeals ruled that the lease terminated notwithstanding that the well on the lease had remained 
capable of production during the temporary cessations. 60 S.W.3d 134 (Tex. App.--Amarillo 
2000). The supreme court reversed the court of appeals. 

The habendum clause's plain language, the court said, showed the parties intended that a well 
produce gas, or be capable of producing gas, to sustain the lease. Cases applying the general rule 
requiring actual production in paying quantities, relied on by the court of appeals, did not control 
because they involved leases with typical habendum clauses that sustained the lease only so long 
as oil or gas "is produced." The court of appeals' construction would impermissibly disregard the 
words "can be produced" in the habendum clause. The lessee's implied duty to manage and 
administer the lease as a reasonably prudent operator would limit its ability to sustain the lease 
indefinitely without production, the court pointed out, contrary to the assertions of the plaintiffs 
and the court of appeals. If, during the time there was no production, the well remained capable 
of production in paying quantities without additional equipment or repairs to the well itself, the 
lease remained in effect by its own terms. 

This case is the first of several "temporary cessation" cases on which supreme court 
decisions are expected. The lease's peculiar language made for an easy, unanimous, and plainly 
correct decision here. The other pending cases, involving leases whose habendum clauses more 
typically maintain the lease only so long as oil or gas is produced, will require the court to 
address much more difficult questions of laches, limitations, estoppel, adverse possession, and 
revivor. 
 



Land Value in Pipeline Condemnation Was Impermissibly Based on Highest and Best Use 
of Condemned Land As Pipeline Easement 

In Exxon Pipeline Co. v. Zwahr, No. 01-0168, 2002 WL 1027003 (Tex. May 23, 2002), the 
Texas Supreme Court reversed the award of $30,000 as damages for condemnation of a 1.01-
acre pipeline easement through a cotton farm. The easement paralleled an existing pipeline, 
overlapping its easement by 82%, and did not affect the existing use of the land for farming. 
Based on the landowners' expert testimony of the value of the easement, as a separate economic 
unit with a highest and best use as a pipeline easement, the trial court had nevertheless awarded 
the land-owners $30,000 as the easement's fair market value. The court of appeals affirmed the 
trial court. 35 S.W.3d 705 (Tex. App.--Houston [1st Dist.] 2000). 

The supreme court reviewed the rules applicable to valuation of condemned land. The 
general rule, it noted, is the before-and-after rule, which requires measuring the difference in the 
value of the land immediately before and immediately after the taking. Under the project-
enhancement rule, no enhancement to the value that results from the taking itself may be 
considered. Landowners may introduce testimony that the condemned land is a self-sufficient 
separate economic unit, independent from the remainder of the parent tract with a different 
highest and best use and thus a different value from the remaining land. But when the portion 
taken by eminent domain cannot be considered as a separate economic unit, market value must 
be determined by evaluating the taken land as a proportionate part of the remaining land. 

The testimony of the landowners' expert should not have been admitted, the court held, 
because his valuation violated the project-enhancement rule. He had premised his valuation on 
the fact of Exxon's condemnation, stating that the condemnation "created the economic unit" and 
that the easement tract had not existed before it. He not only depended on the fact that Exxon 
condemned a pipeline easement on the property to determine its highest and best use, he relied 
on Exxon's condemnation to assign a value to the condemned land. Because the previously 
existing easement was exclusive, the landowners' interest in the burdened tract had been 
negligible until Exxon obtained the owner's consent to the laying of another pipeline. This 
increased the value, he testified, to $36,077. The expert's valuation clearly reflected enhancement 
in the land's value that occurred only because of the Exxon project, without reference to the 
landowners' entire tract. Thus at best, the court observed, he determined the value of the 
easement to Exxon, not the value of the landowners' loss for the taking. He failed to apply the 
proper before-and-after valuation method, and his testimony was therefore irrelevant. 
 
Courts of Appeals Conflict on Whether Pipeline Condemnor Met Jurisdictional 
Requirement of Showing Inability to Agree on Damages 

Tex. Prop. Code Ann. '21.012(a) (Vernon 1984) authorizes a corporation with eminent 
domain authority, such as a transporter of natural gas, to institute a condemnation proceeding if 
it wants to acquire real property for public use but is unable to agree with the owner of the 
property on the amount of damages. The requirement that the condemning entity must be unable 
to agree with the landowner on the amount of damages prior to instituting the proceeding is 
jurisdictional, and the condemnor must affirmatively demonstrate the inability. Two recent cases 
involving the same condemnor and virtually identical facts have resulted in opposite conclusions 
by two different courts of appeals regarding what is required to meet the condemnor's burden. 

In each case the condemning pipeline company, MidTexas Pipeline Co., offered to purchase 
an easement before filing its condemnation action. In making its final offer in each case, 
MidTexas submitted an easement agreement that would have granted it the right to transport gas 



and other substances as well as the right to assign the easement, with warranty of title by the 
grantor. These rights were beyond those that MidTexas had the statutory right to condemn, 
mainly in that it could condemn an easement only for the transportation of natural gas. 

The court in MidTexas Pipeline Co. v. Dernehl, 71 S.W.3d 852 (Tex. App.--Texarkana 2002, 
pet. filed), held that the pipeline company's offer was insufficient to meet the jurisdictional 
requirement. It agreed with the landowner that MidTexas' offer impermissibly included rights 
and imposed obligations it did not seek and could not obtain through condemnation. MidTexas 
did not make a bona fide offer, it held, merely because its offer reflected its good faith belief in 
the value of the easement. In making inability to agree a prerequisite to condemnation, the 
legislature intended bona fide negotiations for the property to be condemned, not a negotiation 
that included other properties or rights beyond the condemnation. Making offers to purchase 
property that include additional rights is not enough, said the court, to satisfy the requirement of 
good faith negotiation. Because there was no evidence that MidTexas ever made an offer 
comprehending only the rights it sought in condemnation, moreover, it could not show that 
further negotiations would have been futile. 

To the contrary, the court in Cusack Ranch Corp. v. MidTexas Pipeline Co., 71 S.W.3d 395 
(Tex. App.--Corpus Christi 2001, pet. filed), adhered to a more flexible approach in holding that 
almost identical negotiations and offers were sufficient to meet the requirement. Proof the 
condemning authority engaged in good faith negotiations with the landowner that were 
ultimately unsuccessful will satisfy it; what amounts to reasonable bargaining depends on the 
circumstances of the particular case. The undisputed fact that MidTexas' final offer included 
terms beyond its ability to obtain through condemnation was alone not enough to negate other 
evidence that MidTexas engaged in a good faith attempt to agree with the landowner on the 
amount of damages. Evidence that the talks and negotiations went on over the course of several 
months, that the landowner was aware of the property interests being sought and which might be 
sought through condemnation, and that no agreement was ever reached may be sufficient, the 
court said. The evidence, as a whole, established that MidTexas engaged in good faith 
negotiations sufficient to satisfy the requirement that it was unable to agree on damages. The 
court specifically rejected the argument that failure to formally make an offer for only the rights 
available through condemnation amounts to bad faith negotiation on the part of the condemnor. 
It believed its approach to be in keeping with the legislative purpose of the "unable to agree" 
requirement, to forestall litigation when the matter might have been settled by negotiations 
between the parties. An overly technical or rigid interpretation of the requirement would thwart 
this purpose, the court said. 

In accord with Cusack Ranch is Hubenak v. San Jacinto Gas Transmission Co., 65 S.W.3d 
791 (Tex. App.--Houston [1st Dist.] 2001, pet. filed), in which the court initially adopted the 
same approach as the Dernehl court but reversed itself on rehearing. It takes very little to satisfy 
the negotiate-in-good-faith requirement, the court commented. Even if the pipeline company's 
offers were for more property rights than it sought to or could condemn, the undisputed evidence 
that its offers were greater than it, in good faith, considered to be the amount of compensation 
due the landowners, that they were in fact far more than the easement's appraised value, and that 
the offers were not accepted established the "unable-to-agree" requirement as a matter of law. 
The landowners presented no evidence that the additional rights for which the pipeline company 
made its offer were material to the value of the land or to the amount that should have been 
offered. The condemnation statute does not prohibit a condemning entity from negotiating for, 
offering to buy, and buying more than it can condemn. As long as adequate compensation is 



offered for the property to be taken, the statute does not preclude jurisdiction, the court held, 
when the condemnor makes a combined offer for rights it may condemn along with additional 
rights it desires. 
 
Deed Conveyed Strip of Land Adjoining Boundary of Described Land 

In Moore v. Energy States, Inc., 71 S.W.3d 796 (Tex. App.--Eastland 2002, pet. denied), the 
plaintiffs, heirs of C.B. and Fannie Johnston, appealed from a summary judgment in favor of the 
defendants, successor to the interest of the grantee of a 1945 deed executed by the Johnstons as 
grantors. The deed conveyed three contiguous tracts lying "South of the T. & P. Ry. Co. right of 
way and South of the Public road which lies immediately south of said T. & P. Ry. Co. right of 
way," 71 S.W.3d at 798, with a metes and bounds description indicating that the northern 
boundary of the conveyed tract was the southern boundary of the road. The Johnston heirs 
claimed that the deed did not include the road or railroad rights-of-way, nor a strip alleged to 
exist between them, presumably valuable for mineral development. 

The court of appeals affirmed the trial court's judgment on the basis that the 1945 deed 
conveyed the adjoining strips to the grantee. When a deed conveys land abutting a street, public 
highway, or railroad right-of-way, the court noted, it passes title to the center of the right-of-way 
(or its entire width if the grantor does not own the land on the other side). This rule applies even 
if the description used in the deed terminates at the right-of-way boundary, unless a contrary 
intention is expressed in plain and unequivocal terms. Moreover, under the strip-and-gore 
doctrine, the same rule applies to a narrow strip even if not used for road or railway purposes; it 
is presumed that a grantor has no intention of reserving a fee in a narrow, adjoining strip of land 
when the strip has ceased to be of use by virtue of the conveyance. The 1945 deed contained no 
explicit reservation of the right-of-way strips, so they were included in the conveyance. The 
deed's recital that the public road "lies immediately south" of the railroad right-of-way estopped 
the plaintiffs from asserting the existence of a strip of land between the railroad and the public 
road, which possibly would have allowed them to argue that the deed only conveyed half the 
road strip, not the railroad strip or the land in between. Any such strip would have been 
conveyed in any event, the court observed, under the strip-and-gore doctrine. 
 
Blanket Conveyance of All of Grantor's Royalty Interest Held Invalid 

In Greer v. J. Hiram Moore, Ltd., 72 S.W.3d 436 (Tex. App.--Corpus Christi 2002, no pet. 
h.), the court construed a royalty deed in which Greer conveyed to Steger Energy Corporation 
her royalty in a particularly described tract of land. The deed went on to provide as follows: 
 

In addition to the above described lands, it is the intent of this instrument to convey, and 
this conveyance does so include, all of grantor's royalty and overriding royalty interest in 
all oil, gas and other minerals in the above named county or counties, whether actually or 
properly described herein or not, and all of said lands are covered and included herein as 
fully, in all respects, as if the same had been actually and properly described herein. 

 
72 S.W.3d at 438. Greer contended that the royalty deed included only her interest in the tract 
that was particularly described. Moore, as successor to the interest conveyed to Steger, argued 
that the above quoted language conveyed Greer's interest in other land on which a producing gas 
well had been completed and was granted summary judgment. The court of appeals reversed. 



Texas law has always held that this "coverall" "Mother Hubbard" language in a deed will not 
effect a transfer clearly not intended by the grantor, the court declared, citing Jones v. Colle, 727 
S.W.2d 262 (Tex. 1987). Jones v. Colle construed an oil and gas lease containing a so-called 
"Mother Hubbard" clause purporting to include, in addition to the land specifically described, 
"all land, if any, contiguous or adjacent to or adjoining the land above described and (a) owned 
or claimed by lessor by limitation, prescription, possession, reversion, or unrecorded instrument 
or (b) as to which lessor has a preference right of acquisition." 727 S.W.2d at 262-63. A Mother 
Hubbard clause, held Jones v. Colle, only serves to cover property not described when that 
property consists of small unleased pieces or strips of land which may exist without the 
knowledge of one or both parties. Id. at 263. Thus, the court of appeals here reasoned, clauses 
such as the one in the Greer-Steger deed are not effective to convey a significant property 
interest not adequately described in the deed or clearly contemplated by the other language of the 
conveyance. 

The court gave short shrift to Moore's argument that the clause at issue here was not a 
Mother Hubbard clause such as the one construed in Jones v. Colle but a separate conveyance of 
all the grantor's property in the county. It is difficult to understand, indeed, how the court was 
able to divine that the parties' intent, as expressed in the deed, was not a conveyance of all of the 
grantor's royalty interest in the county. This decision potentially makes any title uncertain that 
rests on "blanket" description language, except, presumably, where the deed contains no 
particular description whatever. There is a manifest difference between the additional 
conveyance in the royalty deed at issue here and the usual "Mother Hubbard" clause. The court's 
failure to recognize this and, at least, provide a better rationale for its decision is disturbing. 
 
Pooling Held Valid Despite Limitation on Lessee's Pooling Authority 

The court of appeals in Sabre Oil & Gas Corp. v. Gibson, 72 S.W.3d 812 (Tex. App.--
Eastland 2002, pet. filed), construed a 1957 oil and gas lease covering some 38 separate tracts. 
Sabre acquired the lease as to three of the tracts in which the Gibsons owned all the minerals and 
drilled a producing gas well on one of them. It then pooled the three tracts, comprising 155.33 
acres, with other land, containing 259.12 acres, not part of the same lease. The Gibsons sued, 
contending that the 1957 lease had terminated and that the pooling was void because it violated 
the lease. Sabre appealed the trial court's summary judgment determining its pooling void. 

The lease included a conventional pooling clause as Paragraph 4, with the following 
additional language in a Paragraph 4a: 
 

before Lessee hereunder shall be allowed to pool or unitize any of the lands embraced by 
this lease with other lands not owned by the Lessor herein Lessee shall designate full 
units from the lands embraced by this lease first and in the event there is land in excess of 
a full unit remaining then same may be done in accordance with Paragraph "4" above. 

 
72 S.W.3d at 817. According to the Gibsons' summary judgment evidence, not all lands in the 
1957 lease were included in units at the time Sabre designated its unit. The court of appeals held, 
nevertheless, that Sabre's formation of its gas unit did not violate the provisions of the lease. 
Pointing to the provision of the lease that the rights of either party may be assigned in whole or 
in part, the court came to the extraordinary conclusion that an assignee of only a portion of the 
lands covered by the lease would satisfy the requirements of Paragraph 4a if he included in units 
all of the tracts he himself had been assigned. Because Sabre had only acquired the three tracts it 



had pooled, its pooling of those three tracts was authorized. Otherwise, the court said, the 
pooling clause would have no effect, contrary to the parties' presumed intent. 

The court also rejected the Gibsons' argument that the lease should be construed to require 
production from each of the 38 separately described tracts in order to extend its term, as though 
each tract were covered by a separate lease. It did not find any lease provision negating the rule 
that production anywhere on the lease, in the absence of a provision to the contrary, is sufficient 
to extend the lease as to all land embraced by it. 

The court's holding on the pooling issue in this case is seriously questionable. Although not 
as clear as it might be, the intent of Paragraph 4a seems to have been that no pooling would be 
permitted until all acreage included in the lease, all 38 tracts, had been designated part of a unit 
except the remaining land to be pooled. The court's decision greatly expands the rights of the 
lessee. The lease could be divided into an infinite number of tracts by assignment to different 
assignees, each of whom could freely pool with other land, under the court's theory, effectively 
making the pooling restriction meaningless. 
 
Temporary Cessation Doctrine Invoked Against Lessee's Attempt to Terminate Lease by 
Nonproduction 

The court in Guinn Investments, Inc. v. Ridge Oil Co., 73 S.W.3d 523 (Tex. App.--Fort 
Worth 2002, pet. filed), applied the temporary cessation doctrine in unusual circumstances to 
hold that an oil and gas lease had not terminated by cessation of production. 

The 1937 oil and gas lease at issue covered two separate, adjoining tracts. Guinn owned the 
leasehold estate in one of the tracts, where there had been no production since 1950. Ridge held 
the leasehold in the other tract, whose two producing wells maintained the entire lease in effect. 
When Guinn refused to sell its leasehold to Ridge, which planned a waterflood project, Ridge 
intentionally stopped production from the two wells for 90 days in order to terminate the lease 
and acquired new leases covering both tracts. Guinn thereupon sued Ridge for a declaratory 
judgment that the 1937 lease had not terminated. 

The court of appeals agreed with Guinn that the temporary cessation of production doctrine 
prevented the lease from terminating. To relieve the harshness of the rule that cessation of 
production during the secondary term, in the absence of a saving provision, automatically 
terminates the lease, the court explained, a "temporary cessation of production" clause is 
necessarily implied in the lease. Where there is a temporary cessation of production due to 
stoppage of the well or some mechanical breakdown of equipment or the like, the lessee is 
afforded a reasonable time in which to remedy the cause of the temporary cessation and resume 
production. The temporary cessation doctrine is flexible enough, the court said, to apply to the 
circumstances in this case to avoid a clearly unjust result. Specifically, it may apply to protect a 
lessee's or royalty owner's interest where cessation of production was, as in this case, caused by 
conduct of a third party. 

The court rejected Ridge's argument that the doctrine may only be applied in favor of an 
operator lessee, noting that the only relevant inquiry is whether production continues on any part 
of the lease, not ownership of the production. To hold the temporary cessation doctrine 
applicable would not obligate Ridge to continue to produce, contrary to its desire, in order to 
maintain Guinn's leasehold. Ridge remained free to walk away from its lease but in fact had not 
done so. Further, the court held, the temporary cessation doctrine is not limited to circumstances 
in which the cause of cessation is unforeseen and unavoidable and therefore can apply to a 
voluntary cessation. The inquiry must focus on whether the stoppage is temporary, based on the 



facts of the particular case, or whether, instead, the operator intended to cease production for an 
"indefinite" period. 

The temporary cessation doctrine applied, as a matter of law, to prevent termination of 
Guinn's leasehold, held the court. Likewise, as a matter of law, Ridge's alleged surrender of its 
existing lease and production under new leases did not terminate Guinn's interest. So long as 
production continued in paying quantities, particularly in the absence of a surrender clause in the 
1937 lease, Ridge and the lessors could not agree to a pretextual surrender and release in order to 
destroy rights of third persons who owned under the same base lease. 
 
Venue Was Properly Transferred to County of Oil and Gas Lease at Issue 

Bristol v. Placid Oil Co., 74 S.W.3d 156 (Tex. App.--Amarillo 2002, no pet.), decided an 
appeal alleging improper transfer of venue from the county in which Bristol, the plaintiff, filed 
suit, to the county where the oil and gas lease on which the suit was based was located. The 
original trial court had transferred venue based on Tex. Civ. Prac. & Rem. Code Ann. '15.011 
(Vernon 1986), requiring that suits to recover realty or an interest in realty be filed in the county 
where all or part of the land is located. 

Bristol sued to impose a constructive trust "on the revenue received from the [oil] well in 
question and the lease ...." 74 S.W.3d at 158. A constructive trust, the court pointed out, is a 
relationship with respect to property subjecting one who holds legal title to an obligation to 
convey it to another. Bristol was thus, in effect, demanding conveyance of the oil and gas lease, 
clearly real property, and the revenue produced from it to himself. Bristol's demand for a 
constructive trust was tantamount to an attempt to recover an interest in realty, and the transfer 
of venue was proper. 
 



Operator's Failure to Release Did Not Damage Landowners 
Taub v. Houston Pipeline Co., 75 S.W.3d 606 (Tex. App.--Texarkana 2002, pet. filed), 

involved various aspects of agreements between the Taub family, owners of the surface estate, 
and Houston Pipeline (HPL), the operator of gas storage and pipeline facilities and at one time 
the owner of the oil and gas leasehold. 

Needing additional rights upon converting a depleted reservoir to gas storage in 1966, HPL's 
predecessor agreed to certain restrictions on its use of the surface under its existing oil and gas 
lease. Among other things, surface operations would be restricted to designated two-acre well 
sites, and, after September 1, 1972, the right to use any particular well site would terminate if not 
used for 365 consecutive days for drilling, reworking, storage, injection, repressuring, or 
production. The operator was then to plug any well, remove its equipment and facilities, level 
and clean the surface, and file an instrument acknowledging the termination, providing a copy to 
the Taubs' representative. The operator filed a partial release in 1971 with respect to several 
sites. Sometime before February 1, 1990, more than 365 consecutive days elapsed without the 
requisite operations on at least two additional sites, the "4M" and "5M" well sites, but HPL did 
not plug the wells, remove its equipment, clean the surface, or file a release. 

In late 1993 Enron Oil & Gas Company, to which HPL had assigned its non-storage rights, 
desired to drill a new well near one of the expired locations and began discussions with the 
Taubs, eventually proposing that Enron be granted the right to use the surface of a new two-acre 
tract in exchange for a release of the nearby "5M" site. The Taubs entered into a new surface use 
agreement with Enron on June 22, 1994, upon the release of the pre-existing 5M site, granting 
Enron the right to use a new two-acre well site, on which Enron then drilled two deep wells. 
Alleging they would not have granted the new surface rights if they had known the original well 
sites had already been abandoned, the Taubs sued HPL and Enron. Its asserted causes of action 
included a declaratory judgment that HPL's surface rights had terminated, breach of contract, 
fraud, trespass, breach of fiduciary duty, and breach of the covenant of good faith and fair 
dealing. 

First addressing the Taubs' breach of contract claim, the court of appeals pointed out that the 
Taubs had not presented any summary judgment evidence of damages suffered on account of 
HPL's failure to release the abandoned tracts. The Taubs lost no sale of the land because of the 
cloud on their title. Their only allegation was that if they had been aware that HPL's prior surface 
rights had expired, they would not have entered into the 1994 surface use agreement; but they 
offered no evidence of a loss of value to their land because of the new agreement. On the other 
hand, the Taubs accepted payments on granting the new surface rights and for ongoing mineral 
activity under it. The court, moreover, failed to see how HPL's alleged breach caused the Taubs 
to do anything detrimental to their interests, given that they had releases of the abandoned tracts 
in their possession before executing the 1994 agreement. 

The court also upheld the summary judgment for HPL on the basis of the statute of 
limitations against the Taubs' breach of contract and trespass claims. The Taubs' causes of action, 
if any, accrued when HPL's surface rights first expired and it failed to remove its property. The 
four-year limitations period for breach of contract and the two-year period for trespass had run 
long before the parties entered into a tolling agreement in 1996. The discovery rule did not 
apply: the Taubs' alleged injury was not inherently undiscoverable. HPL's oil and gas activities 
were on the surface and readily apparent by mere viewing. Nor was there any evidence that HPL 
had conducted its activities in such a manner as to suggest fraudulent concealment. 



The court likewise rejected the Taubs' claims based on fraud and civil conspiracy. HPL's 
alleged misrepresentations concerned the legal status of the property, not factual matters; and 
documents presented by the Taubs did not establish an overt, unlawful act on the part of HPL. 

A collateral issue was a claim by the Taubs that HPL's rights in an additional well site, the 
"6M" site, had terminated by its failure to use the site for more than 365 consecutive days. The 
court held that HPL had established the affirmative defense of equitable estoppel, because the 
Taubs continued to accept payments for HPL's use of the 6M site after its alleged termination. 
Certain records were on file with the Railroad Commission from which HPL's inactivity on the 
site could be inferred. Although these were not constructive notice to the Taubs, they did provide 
the requisite notice of the circumstances, when combined with the Taubs' lack of due diligence, 
to require them to take some action to protect their rights. 

Finally, the court rejected a claim by the Taubs that HPL had committed a trespass by its 
1996 replacement of an existing 12-inch pipeline with a new 20-inch one. The Taubs argued that 
the pipeline's permitted width was controlled by the parties' 1966 agreement, which apparently 
did not specify the width of line HPL could install and maintain, because the parties' rights had 
become fixed in the absence of a specific agreement by their acquiescence to the existing line. 
The court pointed out that a unit agreement entered into by the parties approximately 
concurrently with the 1966 surface agreement authorized the producer to use as much of the 
surface and subsurface as necessary for unit operations, and that the surface agreement limited 
the width of HPL's easement, although not the size of the pipeline. There was uncontradicted 
summary judgment evidence that the larger pipeline was necessary to unit operations. The Taubs' 
summary judgment evidence did not show, held the court, that HPL's easement rights became 
fixed and certain at the time of the 1966 agreement so as to prohibit the installation of the larger 
line. 
 
WYOMING -- OIL & GAS 
William N. Heiss, Reporter 
 
Wyoming Supreme Court Finds Condemnation Allowed When Condemnor Contractually 
Owns Rights Sought in Condemnation 

In Wyoming Resources Corp. v. T-Chair Land Co., 49 P.3d 999 (Wyo. 2002) the Wyoming 
Supreme Court addressed the limited question of whether contractual rights preclude 
condemnation proceedings. By virtue of 11 oil well access agreements, Wyoming Resources 
(WRC) had access over roads across land owned by T-Chair Land Company. When a dispute 
arose between them over water discharge from coalbed methane production, T-Chair prevented 
access by WRC. 

WRC filed a complaint in condemnation seeking to condemn a road it already accessed 
pursuant to the 11 agreements. As required by Wyoming's condemnation statute, WRC offered to 
purchase the easement it sought to condemn. Although contractually obligated to pay $22,500 
for the year, WRC offered a one-time payment of $6,000. 

The district court determined that T-Chair had suspended, not terminated, access and WRC 
had not established necessity for condemnation as required by Wyoming's Eminent Domain Act 
because it had existing contractual access to T-Chair lands. The district court's dismissal of the 
complaint resulted in an appeal to the Wyoming Supreme Court. 

The supreme court noted that the condemnation statute (Wyo. Stat. Ann. '1-26-503) gives 
the condemnor discretion to acquire property by purchase, contract, or eminent domain 



proceedings, and that by this language alone the eminent domain act does not preclude a 
condemnation action although an access agreement exists between the parties. The court stated 
that the legislature enacted the eminent domain statute so that access will be available to permit 
mineral estate owners to realize the full benefit of their property ownership and landlocked 
property will not be rendered useless. 

Wyoming Stat. Ann. '1-26-504 provides three requirements that must be met to exercise 
eminent domain. The requirement at issue in this case was that the "public interest and necessity 
re-quire the project or the use of eminent domain is authorized by the Wyoming Constitution." 
Article 1, Section 32 of the constitution provides that "private property shall not be taken for 
private use unless by the consent of the owner, except for private ways of necessity ...." 

The supreme court held that the taking of private property for a private way of necessity is 
recognized as valid because "there is a public interest in giving access by individuals to the road 
and highway network of the state as a part and an extension thereof for economic reasons and the 
development of land as a resource for the common good, whether residential or otherwise." 49 
P.3d at 1004. The court further found that the right to condemn a way of necessity is an 
expression of public policy against landlocking property and rendering it useless. 

In remanding the case to the district court, the supreme court held that the public use and 
necessity required in the condemnation statute has many components, and the trial court did not 
determine those issues. 
 
CANADA -- OIL & GAS 
Nigel Bankes, Reporter 
 
Parties Cannot Avoid Gas Broker's Commission by Accord and Satisfaction 

In Pure Energy Marketing Ltd. v. Ramarro Resources Inc., [2002] AJ 578, ABQB 342, Pure 
put together a deal involving R, an Alberta producer, and KCS. The parties entered into a tri-
partite agreement confirming that R would pay Pure a fee of $0.04 per GJ "of gas delivered 
under the contract or extension thereof" and later R and KCS executed a bilateral gas sales 
contract. The contract initially had a 15-year term and an arbitration clause. R and KCS amended 
this agreement some years later to provide two opportunities for price redetermination, failing 
which either party might give notice to terminate effective on a fixed date in the future. KCS 
availed itself of this option and the contract was terminated. Contemporaneously, KCS and R 
agreed to bring forward the effective termination date in return for a one-time payment from 
KCS to R. Pure claimed an entitlement to its commission on sales that would have occurred but 
for the termination. 

Justice Cairns held that Pure was not entitled to a commission based upon the full 15-year 
term of the contract because the parties did contemplate the possibility of amendments. 
However, Pure was entitled to a commission on the gas that would have been delivered but for 
the accord and satisfaction that saw the effective termination date being brought forward. The 
court reasoned that Pure was an agent and there is a rule of agency law to the effect that where 
an agent has done all that is required, the agent is entitled to its commission where the principal 
undermines that entitlement by its actions and that term should be implied into the contract in the 
interests of business efficacy and based on the officious bystander test. The rule was equally 
applicable to the current facts. The court relied upon agency rules and not the concept of unjust 
enrichment because it was clear law that Pure could not make a quantum meruit claim where 
there is an express contract between the parties. 



 
What Is the Duration of a Processing Agreement? 

That was the question faced by Justice Hawco in Depar Management Ltd. v. Piute 
Petroleums Ltd., [2002] ABQB 525, on a highly idiosyncratic set of facts which involved an 
action commenced in 1985, finally coming to trial and judgement in 2002, by which time the key 
players for Piute were dead or incapacitated. DM acted as Alberta agent for Piute until 1985. In a 
side deal letter agreement DM also earned a 50% interest in one of Piute's wells, the 2B2 well; 
DM also alleged that there was a collateral contract to this earning agreement pursuant to which 
DM could process its oil at a battery which Piute was to build at its expense and for which fees 
would be allocated on a per well basis rather than a volumetric basis. Since the 2B2 turned out to 
be Piute's best producer this formula redounded to the benefit of DM. When Piute assumed 
control of its own operations in 1985 it changed the cost allocation formula to a volumetric 
formula. DM claimed breach of contract and Piute claimed for breach of duties owed by DM as 
agent/operator prior to 1985. 

Justice Hawco dismissed both claims. He held that while DM had established the existence 
of the collateral processing agreement, and while this might be a continuing commitment to 
provide DM with access to the battery, DM had been unable to establish that fees would always 
be allocated on a per well basis. As to the counterclaim, notwithstanding DM's own 
acknowledgment that a per well allocation was inconsistent with practice in the industry and 
notwithstanding Hawco's characterization of DM as an agent/trustee with a duty to fully inform 
the owners of the normal or usual practice and the benefits that he was receiving through that 
practice, Justice Hawco held that there was no breach of duty by DM. The practice followed by 
DM was unusual here but that did not make it inappropriate. But if Hawco's premises are correct 
(DM a full-blown trustee and by its own admission following a practice that departs from the 
industry norm) is there not a prima facie case of liability simply on the basis that a trustee should 
take that care of the trust property as a reasonable person would take of their own property: 
Fales v. Canada Permanent Trust Co., [1977] 2 SCR 302? 
 
Adequacy of Caveat and Certainty of Royalty Terms 

Over the last decade or so Alberta courts have taken a fairly relaxed attitude to the rule of 
s.131 of the Land Titles Act to the effect that a caveat must state "the nature of the interest 
claimed." The trend of distinguishing the Supreme Court of Canada's decision in Ruptash v. 
Zawick, [1956] SCR 347, began with Calford v. Zellers, [1972] 5 WWR 714 and continued with 
Canadian Superior Oil v. Worldwide Oil & Gas, [1990] 3 WWR 511 and Carruthers v. Tioga 
Holdings Ltd., [1999] 171 DLR (4th) 507. The decision of the Manitoba Court of Queen's Bench 
in National Trust Co. v. Johnson, [2002] MJ 189, shows that there are still limits to that relaxed 
approach. The case involved an instrument described as a Royalty and Mineral Trust Agreement 
(RMTA) in which the owner of the mineral estate set over a gross royalty reserved by a pre-
existing lease to the trustee but also transferred an undivided interest in the minerals to the 
trustee. The caveat filed by NT Co. to protect the RMTA referred to the agreement to transfer the 
undivided interest but it did not refer to the royalty interest. Accordingly, the court held that the 
caveat did not protect the royalty interest. The court also went on to hold that even had the 
caveat protected the royalty, the royalty would have been unenforceable because the original 
lease had been lost and it was therefore not possible to ascertain in respect of which substances 
the royalty might have been payable. It is perhaps important to emphasize that the parties did not 
present evidence as to the standard form used by Canadian Superior (the relevant company) in 



that part of Manitoba at the time. By contrast, in Guaranty Trust v. Hetherington, [1987], 50 
Alta. L.R. (2d) 193 at 199 (QB, 67 Alta. L.R. (2d) 290 (CA)) certain concessions were made as 
to the contents of the lost Rio Bravo leases which underlay the Gross Royalty Trust Agreement 
(GRTA). 

I think that the decision is correct on the caveat point and should be followed in Alberta. 
Note that the GRTA Test Cases litigation (Scurry Rainbow v. Burden, [1993], 8 Alta. L.R. (3d) 
225, aff'd [1994], 23 Alta. L.R. (3d) 193), demonstrated that at least some of the standard forms 
in use in Alberta used to transfer both a royalty interest and an undivided interest (the forms are 
reproduced in the AR version of the judgement at 138 AR 179); but it should also follow from 
this case that a caveat that protects only a royalty interest will not protect the undivided interest. 
One cannot help but think that the mineral owner's victory in this case did not prove to be a 
resounding victory since the transfer of the undivided interest did survive and was clearly 
protected by the caveat and unaffected by the certainty arguments. To illustrate, suppose that the 
mineral owner had granted a lease of the oil and gas rights to X who failed to secure a similar 
lease from NT Co. Basic co-ownership law would dictate that the mineral owner would have a 
duty to account to NT Co. for more than the just share received. 
 
Court of Appeal Affirms Phase Severance Decision 

The court of appeal in a short memorandum of judgement substantially affirmed Justice 
Fruman's decision at trial in Anderson v. Amoco Canada Oil & Gas, [2002] ABCA 162. The 
court agreed that: (1) it is settled law in Canada that ownership of severed titles to petroleum and 
natural gas is not to be determined at surface temperature and pressure conditions; and (2)the 
decision of the Privy Council in Borys v. CPR, [1953] 7 WWR 546, and followed by the court of 
appeal in Prism v. Omega, [1994] 6 WWR 585, constituted a complete answer to the appellant 
gas owners' position. Those two decisions held that the relevant time for determining ownership 
of petroleum and natural gas was at the time the severed titles were created, which in this case 
meant original reservoir conditions. The court reversed Fruman's holding on gas dissolved in 
connate water. Justice Fruman had awarded this gas to the petroleum owner reasoning that 
petroleum and water were both liquids and just as solution gas belonged to the petroleum owner 
(a matter decided by Borys), so should gas dissolved in connate water. The court rejected that 
analogy, effectively ruling that the logical chain was broken at the first link: "The reservation 
["of all coal, petroleum and valuable stone which may be found to exist in upon or under said 
lands'] did not reserve water. Therefore, gas which was in solution within connate water at initial 
reservoir conditions does not belong to the petroleum owner." 

In reaching its decision the court emphasized a couple of points that did not emerge quite as 
clearly in the trial decision. First, the court emphasized that in Borys the facts revealed that while 
there was no production from the subject lands at the time of the litigation (because of the 
injunction that had been granted to prevent drilling) there was ongoing production from the 
Leduc Woodbend field from other wells. That fact, however, did not change the conclusion that 
ownership should be determined according to original reservoir conditions. Second, Fruman had 
not erred by failing to construe the conditional "be found to exist" language of the reservation as 
supporting the gas owners' claim that ownership could only be determined from time to time as 
gas was reduced to notional possession when it entered the well bore: "At the time the C.P.R. 
reservation was created, it was not known if petroleum existed below the surface of the land. 
Therefore the reservation would only attach to petroleum which might be found to exist through 
exploration or production. Those words merely express a limitation on the operation of the 



reservation. Those words do not mean that the petroleum must be reduced to possession before it 
can be subject to ownership." 

At trial, Justice Fruman had held that while the rule of capture applied as between tracts, it 
did not apply across phases. The implication of this, of course, is that a petroleum owner cannot 
acquire the gas owner's gas by reducing it to possession. What then is the relationship between 
the two owners and, in particular, what duties (if any) are owed to gas owners by petroleum 
owners? On these points the court of appeal's decision offers some clarification but other issues 
are still outstanding. Certainly, the court has affirmed the decision in Borys that the petroleum 
owner's implied right to work includes the right to use the gas owner's gas as a necessary part of 
the process. Indeed, the court of appeal's formulation of this point actually seems to be wider 
(and unnecessarily so) than the Borys formulations: "Parlee, J.A. [court of appeal in Borys] held 
that the reservation necessarily included the right to produce petroleum and that the CPR could 
produce the petroleum even if it interfered with and wasted Borys' gas so long as modern 
operating methods were employed." 

Here are some of the outstanding questions. The rule of capture is a "no liability" rule. If the 
rule does not apply as between phase owners, what is the correct characterization of the duty 
owed by the petroleum owner to the vulnerable gas owner? Does the duty sound in tort (it cannot 
be trespass because of the implied right to work, but may there be a negligence-based duty of 
care even if nuisance-based duties are not available)? Or does it sound in the law of fiduciary 
relations (while the categories of fiduciary duties are never closed (per Dickson in Guerin) and 
there is the classic hallmark of vulnerability, the resulting duty of undivided loyalty is hardly 
consistent with the broad right to work articulated by the Privy Council and by the court of 
appeal). If there are tort-based duties, who has the onus? Ordinarily that will be the plaintiff gas 
owner but the petroleum owner will possess all the information and therefore be able to perform 
initial gas-in-place calculations. Does the petroleum owner have a duty to perform that 
calculation? Is there a point at which the onus should shift to the petroleum owner for it to 
demonstrate that its actions are not in accord with good operating procedure? Might this happen 
where there is flaring? Or where gas/oil ratios reach a particular point? If the gas owner's gas is 
being saved, produced, and marketed, does the petroleum owner have a duty to account? 

In my view neither Fruman nor the court of appeal gives us much guidance on these issues 
and thus, while the gas owners will undoubtedly try and appeal on to the Supreme Court of 
Canada if they can raise the funds, there will still be a series of questions that will need to be 
answered even if this judgement ends this particular round of the litigation. 
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FEDERAL -- MINING 
Daniel A. Jensen, Reporter 
 
IBLA Upholds BLM Decision Rejecting Irregular Placer Claims 

The recent decision in Melvin Helit, 157 IBLA 111, GFS(MIN) 18(2002), illustrates the 
possible consequences of locating an oversize or irregularly shaped placer mining claim. Helit 
and seven others located an association placer claim with dimensions of approximately 14,300 
feet by 600 feet. The claim was located in a canyon and was meant to be an irregular "gulch" or 
"shoestring" placer claim. The shape of the claim was a long polygon with seven segments 
following the general course of the canyon. However, the claim as described in the location 
notice bore little resemblance to the boundaries of the claim shown on the required map, making 
the actual size and location of the claim unclear. 

Federal law requires that placer claims "conform as near as practicable with the United States 
system of public-land surveys and the rectangular subdivisions of such surveys." 30 U.S.C. '35; 
43 C.F.R. '3842.1-5. Federal law also limits the size of association claims to 20 acres per 
locator, with a maximum of 8 locators. 30 U.S.C. ''35, 36; 43 C.F.R. '3842.1-2. The Bureau of 
Land Management (BLM) declared Helit's claim void ab initio because of its irregular shape and 
because, at 197 acres, it exceeded the size limit of 160 acres. Helit appealed to the Interior Board 
of Land Appeals (IBLA or Board), arguing that "gulch placers" are legally permissible and that 
his claim was in fact smaller than 14,300 feet by 600 feet and less than 160 acres. 

The IBLA agreed with the BLM that Helit's ambiguous claim encompassed approximately 
197 acres and was grossly irregular in shape. The Board acknowledged that, as a general rule, 
claimants whose locations fail to conform to the rectangular survey system or contain excess 
acreage should be allowed an opportunity to cure those defects prior to a declaration of 
invalidity, as long as the defect was inadvertent. Helit, however, had refused to modify his claim 
boundaries after discussions with the BLM, and accordingly, the claim was properly deemed 
void ab initio. 

The principal opinion does not decide whether the claim might have also been void because 
of its shape, but a concurring opinion by Judge Hemmer so found. In that opinion, Judge 
Hemmer summarizes the history of gulch or shoestring placer claims, and concludes that such 
claims are permissible on an ad hoc basis only where the canyon walls are so steep or 
inaccessible as to make location of a normal rectangular claim impracticable. The concurring 
judge found that Helit's claim did not meet these require-ments and should be void for that 
additional reason. 
 
FEDERAL -- OIL & GAS 
 

A recent issue of this Newsletter, Vol. XVIV, No. 2 (2002), discussed the Interior Board of 
Land Appeals (IBLA) decision in Wyoming Outdoor Council, 156 IBLA 347, GFS(O&G) 
6(2002), in which IBLA held that significant omissions in both the Buffalo Resource 
Management Plan and the Wyodak Environmental Impact Statement (EIS) rendered the 



documents insufficient to provide the requisite preleasing environmental analysis for the 
issuance of leases on three parcels. Shortly after IBLA entered its decision, the Bureau of Land 
Management (BLM) filed a motion for reconsideration. In Wyoming Outdoor Council, 157 
IBLA 259, GFS(O&G) 13(2002), a two-judge panel of the IBLA denied BLM's motion and 
provided a more in-depth legal analysis of its prior holding. 

In its motion for reconsideration, BLM argued that the IBLA decision was incorrect for 
several reasons. First, BLM argued that IBLA erred in failing to decide what level of National 
Environmental Policy Act (NEPA) compliance is required at the leasing stage. Second, BLM 
contended that IBLA incorrectly decided that new circumstances associated with coalbed 
methane (CBM) production and transportation methods required additional analysis under 
NEPA. Finally, BLM argued that IBLA failed to give proper weight to the "hard look" BLM had 
given to the effects of coalbed methane development in numerous project level environmental 
documents considered by BLM when issuing the leases. 

In denying BLM's motion for reconsideration, IBLA ruled that BLM did not conduct 
sufficient NEPA analysis prior to selling the leases in question. "Given the admittedly serious 
and unique impacts of CBM extraction and development, including water quantity and quality 
and air quality issues, the utilization of the proposed leases for CBM activities is a relevant 
matter of environmental concern which must be addressed in a pre-leasing analysis." Wyoming 
Outdoor Council, 157 IBLA 259, 264 (2002). In response to the specific concerns raised by 
BLM, IBLA held that it was not required to determine what level of NEPA analysis was required 
prior to lease issuance, a full EIS or merely an environmental analysis, since a pre-leasing EIS 
had been prepared for the resource management plan. IBLA stated that the issue presented in the 
case was not whether BLM was required to evaluate full field development prior to lease 
issuance, but whether the existing NEPA documents were sufficient to provide the requisite pre-
leasing NEPA analysis for the sale of the affected parcels in light of the probable use of the 
parcels for CBM development. IBLA also held that BLM failed to take the required "hard look" 
at the environmental consequences of the proposed leasing, considering all relevant matters of 
environmental concern. IBLA found that BLM's "hard look" at the effects of CBM development 
in previous NEPA documents was insufficient since those documents failed to consider 
appropriate leasing alternatives in light of the unique impacts of CBM activities. Specifically, 
IBLA was concerned that BLM failed to consider a no action alternative in its leasing decision 
analysis. 

Readers should also be aware that Pennaco Energy, Inc., the holder of the federal leases in 
question, has filed litigation challenging the IBLA decision in the U.S. District Court for the 
District of Wyoming. Pennaco v. U.S. Dep't of the Interior, No. 02-CV-116-B (D. Wyo. filed 
June 20, 2002). The Petroleum Association of Wyoming and the State of Wyoming have 
intervened in the litigation in support of Pennaco Energy. The Wyoming Outdoor Council, the 
Powder River Basin Resource Council, Natural Resources Defense Council, and Defenders of 
Wildlife have intervened in support of the IBLA decision. 

BLM has announced that the Powder River Basin EIS, which is currently being drafted and 
is scheduled to be released in February of 2003, will address IBLA's concerns regarding CBM 
development on federal lands. BLM is hopeful the document will sufficiently provide the 
required NEPA analysis necessary to support BLM's leasing decisions and activities. 
 
D.C. Circuit Permits MMS to Base Royalty on Affiliate Resale Price 



In Fina Oil & Chemical Co. v. Norton, 209 F. Supp. 2d 246 (D.D.C. 2002), the U.S. District 
Court for the District of Columbia held that the Minerals Management Service (MMS) could 
order a lessee to pay royalty based on the value of an affiliate's resale price to a non-affiliated 
third-party purchaser. The court upheld the decision of the Interior Board of Land Appeals 
(IBLA) that the lessee's royalties should be based on the affiliate's arm's-length resale price 
rather than on a benchmark-derived value, in part because the differential between the values 
represented a marketing fee that could not be excluded. 

After a 1992 audit, MMS determined that Fina was selling gas to an affiliated purchaser at a 
non-arm's-length price and ordered that royalty payments be derived from the gross proceeds of 
the purchaser's arm's-length sales. Fina appealed the ruling to the IBLA and in Fina Oil & 
Chemical Co., 149 IBLA 168, GFS(OCS) 228(1999), IBLA rejected Fina's argument and 
adopted its previous decision in Texaco Exploration & Production, Inc., MMS-92-0306-O&G 
(May 18, 1999). On appeal, the district court affirmed and held that the Department of the 
Interior had a rational basis for concluding that Fina had a duty to market the gas for sale and 
determining that Fina's royalty payments should be based on the prices received by its affiliated 
purchaser in its arm's-length sales. The court further held that Fina must include downstream 
marketing services in its gross proceeds cal-culation, saying "it is the nature of the cost--i.e. 
whether it is a transportation cost, processing cost, or marketing cost--that determines whether it 
is deductible, not where or by whom that cost is incurred." 209 F. Supp. 2d at 254. In addition, 
the court held that aggregation services, storage, handling inventory, finding purchasers, and 
negotiating sales contracts were all functions that involve costs and risks associated with 
creating, developing, and finding markets for Fina's gas. 
 
IBLA Finds EA Sufficient to Support FONSI Decision 

The Southern Utah Wilderness Alliance and other groups (SUWA) appealed the Bureau of 
Land Management's (BLM) finding of no significant impact (FONSI) related to its approval of a 
notice of intent to conduct oil and gas exploration operations on federal lands in Grand County, 
Utah. In Southern Utah Wilderness Alliance, 157 IBLA 150, GFS(O&G) 9(2002), the Interior 
Board of Land Appeals (IBLA) affirmed BLM's decision and held that BLM took a hard look at 
the problems addressed, identified relevant areas of environmental concern, and properly 
considered a range of alternatives to the proposed action. 

This case arises from a notice of intent filed by Western Geco seeking approval of a two-
dimensional swath vibroseis geophysical project covering approximately 36 square miles of 
private, state, and public lands. BLM's environmental assessment found that the proposed action 
was consistent with the resource management plan which designated the land in the project area 
as open to oil and gas leasing with standard stipulations. The environmental assessment also 
stated that the bulk of the proposed action would occur in an area designated for off-road vehicle 
use. In affirming the FONSI decision, IBLA stated that the nature of the project area was 
particularly important to its decision since the area did not have wilderness characteristics and 
had been previously impacted by mineral development and other uses. 

IBLA also addressed a dispute about the administrative record. Both BLM and SUWA 
supplemented the administrative record before the IBLA. SUWA argued that IBLA's review of 
BLM's decision should be limited to the record before BLM at the time of BLM's decision. 
IBLA rejected this position holding that IBLA has authority beyond that of federal courts to 
review information submitted on appeal to demonstrate the sufficiency of BLM's NEPA analysis. 
IBLA stated that the information could cure, if necessary, an otherwise perceived deficiency in 



the analysis, since, when IBLA ultimately acts in deciding an appeal, the decision becomes the 
agency decision for purposes of any court review. 
 
IBLA Reverses BLM Decision Denying Renewal of Federal Lease 

The Wyoming State Office of the Bureau of Land Management (BLM) rejected BHB Oil 
Company's (BHB) application for renewal of a federal lease. The lease had been issued under 
section 14 of the Mineral Leasing Act which allows for successive renewals of the lease term. In 
BHB Oil Company, 157 IBLA 187, GFS(O&G) 11(2002), the Interior Board of Land Appeals 
(IBLA) reversed the BLM decision holding that under the circumstances of this case there was 
no reason for BLM not to exercise its discretion to consider the application to be timely filed 
despite certain defects. 

The expiration date of BHB's federal lease was June 30, 1999. On May 7, 1999, BHB filed 
an application for renewal and the required $75 filing fee. BHB also submitted rental payments 
under the terms of the lease but the record did not reflect the dates of the payments. BLM 
promptly reviewed the merits of the application and concluded on July 2, 1999, that there were 
no objections to renewal but failed to transmit the renewal lease forms for BHB's execution until 
September 7, 2000. BHB then failed to return the executed lease forms within 30 days and BLM 
rejected the renewal application. 

Under 43 C.F.R. '1822.15, BLM may consider a late filed document or late payment to be 
timely filed anyway if: (1) the law does not prohibit BLM from doing so; (2) no other BLM 
regulation prohibits doing so; and (3) no intervening third party rights have been created or 
established during the intervening period. Under the circumstances of this case, IBLA held that 
there was no reason to prevent application of this regulatory provision. IBLA noted that BHB 
made an honest mistake but had timely filed its application before the period demanded by BLM. 
IBLA specifically stated that its decision was influenced by BLM's failure to timely return the 
submitted renewal lease forms for execution. 
 
CONGRESS / FEDERAL AGENCIES -- GENERAL 
Laura Lindley, Reporter 
 
BLM Names Five New State Directors 

On October 29, 2002, Bureau of Land Management (BLM) Director Kathleen Clarke 
announced the appointment of new State Directors for five BLM State Offices. Ron Wenker, 
who most recently served as District Manager in the Medford, Oregon, office, will be the 
Colorado State Director. K. Lynn Bennett will serve as State Director in Idaho. Martin C. Ott, 
who has been with the National Park Service as Superintendent of Zion National Park, will be 
the State Director in Montana. Linda Rundell, currently Associate State Director in Alaska, will 
become the New Mexico State Director. Finally, Bob Bennett returns to Wyoming from his job 
as Associate State Director in Utah to become Wyoming State Director. The State Director 
positions are not subject to Senate confirmation. 
 



DOI Publishes New FOIA Regulations 
The Department of the Interior published completely revised regulations implementing the 

Freedom of Information Act (FOIA), effective November 20, 2002. 67 Fed. Reg. 64,527 (Oct. 
21, 2002) (to be codified at 43 C.F.R. part 2). The new regulations are in the now familiar 
question and answer format. The regulations increase from 20 to 30 days the time limit in which 
a party requesting information must file an appeal of a denial. 43 C.F.R. '2.29(a). There is also a 
new provision that describes information which is generally available to the public (either on the 
agency's website or otherwise) and which therefore need not be requested under a formal FOIA 
request. The revised regulations contain clearer guidance on the procedure the agency will 
follow to notify the submitter of confidential commercial or financial information when a third 
party has requested such information. 43 C.F.R. '2.23. 
 
ALASKA -- MINING 
J.P. Tangen, Reporter 
 
Supreme Court Upholds Dump Lien Priority 

On September 20, 2002, the Alaska Supreme Court, in Blattner v. Rothschild, 55 P.3d 37 
(Alaska 2002), upheld a ruling that a contractor who had filed a lien on a mine dump had priority 
over a deed of trust lien with respect to the proceeds from the sale of production from the mine. 

In 1998, USMX sought protection under Chapter 11 of the Bankruptcy Code. USMX owned 
two state mining leases for the Illinois Creek Gold Mine in western Alaska. N.M. Rothschild & 
Sons, Ltd. advanced USMX $19.5 million under a deed of trust to operate the mine, and D.H. 
Blattner & Sons, Inc. had provided mining services to the mine under a contract with USMX. 
After obtaining relief from the U.S. Bankruptcy Court, and with the approval of both Rothschild 
and Blattner, USMX surrendered its interest in the mine, heap, and all equipment to the State of 
Alaska. The proceeds from the sale of gold and silver from the heap was deposited into a bank 
account. Blattner and Rothschild each filed separate foreclosure actions against the proceeds. 
The two cases were consolidated in January 1999. 

Blattner's complaint was for the full balance due under its contract. Rothschild responded by 
asserting that the deed of trust had priority over the dump lien and that the dump lien was limited 
to costs accrued in production from the dump. The superior court held that to the extent the lien 
was valid, it had priority over the deed of trust; that Blattner was a "person" entitled to file a lien 
under Alaska Stat. '34.35.140; and that Blattner could include in its dump lien labor other than 
that directly involved in the extraction of minerals from the mine. The superior court held, 
however, that Blattner could not include non-labor charges such as those for material, equipment 
rental, and standby time. The superior court further held that the lien was limited to work 
performed during the nine months preceding the date the mining work stopped. The court also 
held that a $500,000 protection payment made by the trustee during the bankruptcy proceedings 
must be applied against the dump lien. Finally, the superior court found that Blattner was entitled 
to attorneys' fees under Alaska Civil Rule 82. 

In a lengthy opinion, the Alaska Supreme Court upheld most of the superior court's findings 
and conclusions. In particular, the court held that (1) because of the stipulation agreements 
entered into by both Blattner and Rothschild, Blattner's dump lien attached to the account 
holding the proceeds from the mine; (2) Blattner could include the cost of heavy machinery in its 
dump lien; (3) Blattner could not include unanticipated standby charges in its dump lien; (4) 
supervisory charges could be included only if they were on-site; (5) Blattner must apply a 



$500,000 protection payment against the amount for which it claimed a dump lien; and (6) 
Blattner was entitled to reasonable attorneys' fees under a statute authorizing recovery of 
attorneys' fees for enforcing a lien. 
 
ALASKA -- OIL & GAS 
John K. Norman, Reporter 
 
State Shallow Gas Leasing Program Revised 

Since 1999 the State of Alaska has had a shallow gas leasing program authorizing 
development of shallow gas fields to a depth of 3,000 feet. Earlier this year the Alaska state 
legislature authorized changes to this newest leasing program. In S.B. 319, the legislature made 
changes to Alaska Stat. ''38.05.177(a)-(c), (f), (j), (k); 46.03.100(f); and 46.04.040(b) which 
govern shallow gas leasing. The Division of Oil and Gas (DOG) subsequently finalized a 
regulation implementing Alaska Stat. '38.05.177(b)(2). This regulation amends Alaska Admin. 
Code tit. 11 '05.010(O) and is effective November 13, 2002. At the time of this writing, the 
DOG has been preparing proposed regulations implementing several of the remaining statutory 
changes. 

The new law has made two fundamental changes to the existing shallow gas leasing 
program: (1) a lessee is authorized to continue drilling below a depth of 3,000 feet in order to 
develop a gas field encountered above 3,000 feet; and (2) aggregate chargeable acreage limits 
were expanded from 46,080 acres to 138,240 acres. Alaska Stat. '38.05.177(b), (j). Additionally, 
the state legislature authorized the DOG to increase the application fee for a shallow gas lease 
from $500 to $5,000 and the annual lease rental from $0.50 per acre to $1.00 per acre. The 
application fee increase is intended to encourage only serious developers to apply for and receive 
shallow gas leases and to recover administrative costs incurred by the DOG in issuing the leases. 

Under the law as amended, a shallow gas lease gives a leaseholder the right to explore for, 
produce, and sell natural gas from a field to a depth of 3,000 feet, and if the field extends below 
3,000 feet the leaseholder has a right to pursue the gas to the depth of the field. The DOG is 
currently attempting to define this statutory right more precisely; e.g., what exactly constitutes a 
"field"? The DOG will likely define this statutory right with more particularity in the shallow gas 
lease itself or through regulation. 

Under the state's shallow gas leasing program, if oil is discovered in the course of drilling for 
shallow gas, a shallow gas lease owner must immediately cease operations, and the shallow gas 
lease owner has no preferential right to any oil that might be discovered. Shallow gas leases are 
issued on a first-come, first-served basis from available state-owned mineral estates. No "best 
interest finding" is required; however, there is a required 60-day public comment period before 
the shallow gas lease may be issued by the state. The maximum size of a shallow gas lease is 
5,760 acres, and no single operator may hold more than 138,240 acres in the aggregate. 

Shallow gas leases are not available in areas covered by existing oil and gas leases or 
exploration licenses, or in areas scheduled for future oil and gas lease sales, unless otherwise 
approved by the Commissioner of the Department of Natural Resources. Shallow gas leases are 
issued for three years, but lessees have the ability to extend the leases in a variety of ways 
including by production, unitization, and drilling. A royalty of one-sixteenth (6.25%) applies to 
gas production, unless the gas is sold in competition with gas produced at higher royalty rates, in 
which case the royalty is one-eighth (12.5%). Currently, the DOG requires a $25,000 bond only 



for drilling operations, but the agency is considering a bond requirement for obtaining the 
shallow gas lease itself. 

Existing shallow gas leaseholders who wished to convert their leases to the new program 
were allowed to do so between July 1, 2002 and October 1, 2002. 
 
CALIFORNIA -- MINING 
Patrick Mitchell & Christopher Jones, Reporters 
 
Proposed Legislation Would Modify Mining and Geology Board Procedures 

A.B. 1878, which would modify the procedures by which the California Mining and Geology 
Board would take over lead agency functions, remains in the appropriations committee. 
 
New Law Limits Surface Mining Operations Near Native American Sites 

S.B. 483 was signed into law on September 30, 2002. The new law prohibits approval of a 
reclamation plan and financial assurances for certain surface mining operations located on or 
within one mile of any Native American sacred site and/or area of special concern. The 
prohibition applies unless the reclamation plan requires that all excavation be backfilled and 
graded to achieve the approximate original contours of the mined lands prior to mining, and the 
financial assurances are sufficient in amount to provide for the backfilling and grading. 
Operations for which final approval had been issued prior to September 1, 2002, are exempt. The 
law also extends from January 1, 2003, to January 1, 2007, the time in which the Director of 
Conservation may remediate or complete reclamation of abandoned mined lands. 
 
Rule Required for Managing Waste at Mine Reclamation Sites 

A.B. 173 gives the California Integrated Waste Management Board a January 1, 2004, 
deadline to adopt regulations establishing oversight of the management of construction and 
demolition waste and the management of inert waste at mine reclamation sites. Under the prior 
California Integrated Waste Management Act of 1989, each operator of a disposal facility in the 
state was required to pay a quarterly fee to the State Board of Equalization for all waste disposed 
of at each disposal site. Recycled materials and inert waste disposed of in property currently or 
formerly used for surface mining operations were exempt from such fees where such disposal 
was for purposes of reclamation. A.B. 173 repeals this fee exemption for recycled materials and 
inert materials when the required new regulations take effect. The law then reestablishes the 
exemption for certain other recycled materials and inert waste not specifically repealed by A.B. 
173. 
 
COLORADO -- OIL & GAS 
Sheryl L. Howe, Reporter 
 
Creation of Nonparticipating Royalty Interest in 1972 Ruled Valid 

In Keller Cattle Co. v. Allison, 55 P.3d 257 (Colo. Ct. App. 2002) the Colorado Court of 
Appeals held that a nonparticipating royalty interest in oil and gas could be created in 1972. 
There had been some question as to whether nonparticipating royalty interests could be created 
in Colorado before 1991, due to the rulings in Simson v. Langholf, 133 Colo. 208, 293 P.2d 302 
(Colo. 1956), and Corlett v. Cox, 138 Colo. 325, 333 P.2d 619 (Colo. 1958). In 1991, the 



legislature passed a statute that expressly permitted the creation of nonparticipating royalty 
interests in Colorado. Colo. Rev. Stat. '38-30-107.5. 

Keller Cattle Co. involved interpretation of a 1972 contract for purchase and sale of a ranch 
and the warranty deed executed pursuant to that contract, which contained a reservation of an 
undivided one-half of the one-eighth royalty interest, in, on and under and that may be produced 
and saved from the lands, with a reference to future leases in the clause. The contract contained a 
provision that the reservation would expire July 1, 1997, whereas the time limitation did not 
appear in the deed. Summary judg-ment had been entered in favor of Keller Cattle Co., the 
successor to the grantees under the deed, based on the statute of limitations and laches. Based on 
the facts relating to execution of the contract and the warranty deed and on a procedural issue, 
the appeals court reversed the summary judgment that had been entered in favor of Keller Cattle 
Co. The case was remanded to the trial court, and the court went on to address the question of 
whether nonparticipating royalty interests were valid in Colorado in 1972 when the contract and 
deed were signed. 

The court of appeals distinguished Simson v. Langholf and Corlett v. Cox and found the deed 
in this case evidenced a clear intent to reserve a nonparticipating royalty. The court also found 
that the 1991 statute, which validated the creation of nonparticipating royalty interests, was not a 
change in the law but rather was intended to clarify disagreements about the state of the law in 
Colorado, relying on testimony before the legislature by David Ebner, who was at that time 
Chairman of the Mineral Law Section of the Colorado Bar Association. The court affirmed the 
trial court's decision to the extent it determined that creation of a nonparticipating royalty interest 
was legally permissible. This decision provides useful guidance for lawyers seeking to interpret 
deeds that appear to create nonparticipating royalty interests in Colorado before 1991. 
 
Court of Appeals Upholds Town of Frederick Decision 

In Town of Frederick v. North American Resources Co., No. 01 CA 0893, 2002 WL 1766027 
(Colo. Ct. App. Aug. 1, 2002), petition for cert. filed Sept. 16, 2002, the Colorado Court of 
Appeals affirmed the district court decision concerning the extent to which a town ordinance can 
regulate oil and gas wells within the town's boundaries. The Town of Frederick had enacted an 
ordinance in 1994 that required oil and gas operators to obtain a special use permit before 
drilling an oil and gas well within the town limits. The ordinance set forth procedures for 
applying for the permit, required payment of a $1,000 application fee, and provided that the 
town's board of trustees had to approve the appli-cation if it conformed to the requirements set 
forth in the ordinance. The requirements included specific provisions for well location and 
setbacks, noise mitigation, visual impact, and aesthetics regulation. The ordinance provided 
penalties for failure to comply with its terms and authorized injunctions to enforce the ordinance. 
In 1999, North American Resources Company (NARCO) drilled a well in the town in accord 
with the drilling permit it had obtained from the Colorado Oil and Gas Conservation 
Commission (Commission), but without having applied for a special use permit from the town. 
The case was decided by the trial court on cross-motions for summary judgment. 

The trial court and the Colorado Court of Appeals found that the town had the power to enact 
an ordinance regulating aspects of oil and gas drilling and that the entire ordinance was not 
preempted by state law and the Commission's power to regulate. To the extent there are 
operational conflicts between the ordinance provisions and the Oil and Gas Conservation Act, 
Colo. Rev. Stat. ''34-60-101 through 34-60-124 or the Commission's regulations, however, the 
ordinance is unenforceable. The ordinance's requirements for a special use permit, the $1,000 



application fee, and an inspection fee were all found to be valid, as were the requirements for 
building permits for above-ground structures and provisions regarding access roads and 
emergency response costs. The court found there was operational conflict as to the ordinance's 
provisions regarding setbacks for the location of wells, noise abatement, and visual impact, and 
that these provisions of the ordinance were unenforceable. The court held the town may not 
impose its own fines for violation of Commission rules. The town was entitled to an injunction 
enjoining NARCO from drilling or operating its well unless it obtained a special use permit. The 
court also upheld the award of attorneys' fees to the town under the ordinance's provision that the 
town could recover attorneys' fees if it prevailed in an enforcement action. This decision further 
refines the law in Colorado on preemption of local power by state law in oil and gas matters. 
 
1964 Tax Deed Declared Void 

In Timroth v. Oken, No. 01 CA 1416, 2002 WL 1766032 (Colo. Ct. App. Aug. 1, 2002), 
petition for cert. filed Oct. 15, 2002, the Colorado Court of Appeals reviewed Colorado's statutes 
regarding tax sales and treasurer's deeds. A mining claim had been sold at a tax sale in 1908 and 
a tax certificate issued to Pitkin County. In 1964, a treasurer's deed was issued to the county 
based on the 1908 sale and certificate. In 1979, a man who claimed to be an heir to an original 
owner conveyed his interest in the property by quit claim deed, and the grantee of the quit claim 
deed brought this case. The case was a quiet title action, asserting title based on deeds properly 
in the recorded chain of title, adverse possession, pursuant to Colo. Rev. Stat. ''38-41-101, et 
seq., and possession and payment of taxes pursuant to Colo. Rev. Stat. '38-41-108. On cross-
motions for summary judgment, the trial court held in favor of the county, relying on extrinsic 
evidence which showed that the 1964 treasurer's deed was valid. 

The court of appeals held that the 1964 treasurer's deed was void, because the sale was not 
held on the date required under the statute and there was no explanation in the deed as to why the 
sale was not held at that time. The court of appeals found that extrinsic evidence could be 
admitted to validate the tax sale. The court held that a void deed fails to convey legal title even if 
the sale was valid. On the other hand, if the proceedings were valid, but the deed was defective 
because of some mistake of the treasurer, the holder of the defective deed is entitled to a 
corrective deed anytime before the owner's redemption. Further, any deed based on a void sale is 
also void, even if it appears valid on its face. The court agreed that the 1908 tax sale was valid 
and that the county was entitled to a new treasurer's deed. However, the court reversed and 
remanded the case as to the plaintiff's adverse possession claims. If the plaintiff is able to prove 
legal title by adverse possession, the court stated, the plaintiff would be entitled to redeem the 
property prior to execution of a new treasurer's deed. 
 
NEVADA -- MINING 
Richard W. Harris, Reporter 
 
Court Denies Extralateral Rights 

In a throwback to nineteenth century mining litigation, the Fifth Judicial District Court of 
Nevada denied an extralateral rights claim for a disseminated gold deposit in the historic 
Bullfrog Mining District. Barrick Bullfrog, Inc. v. Parador Mining Co., No. 11877 (Nev. D. Ct. 
1995). The Nevada Supreme Court re-cently affirmed this decision without comment. Id., aff'd, 
reh'g denied (Nev. 2001). The General Mining Law states that a locator "has the exclusive right 
of possession and enjoyment . . . of all veins, lodes, and ledges throughout their entire depth, the 



tops or apexes of which lie inside of such surface lines extended downward vertically, though 
such veins, lodes, or ledges may so far depart from a perpendicular in their course downward as 
to extend outside the vertical side line planes of such locations . . . ." at 30 U.S.C. '26. 

In the district court decision Judge John Davis noted the distinction between mining practices 
in the 1800s, which involved underground mining operations on well defined lodes, and modern 
operations characterized by "large earth-moving equipment [and] the treatment technology to 
mine and process the ores having a grade approaching 0.01 ounces of gold per ton of ore." 
Furthermore, "with gold currently having a value of almost $400 per ounce, . . . economics allow 
today . . . the treatment and processing of material as ore that in previous years would have been 
waste." 

After hearing and analyzing expert geological testimony, the court concluded that Parador 
had not met its burden of proving the existence of a defined vein structure with its apex on 
Parador's mining claim. The court ruled on three issues: (1) that the ore body was bounded by a 
stockwork that lacked distinct boundaries, as required by the Mining Law of 1872; (2) that 
Parador failed to meet its burden of proof as "the claimant of the extralateral rights [who] is 
claiming mineralization beneath another claimant who had actually found and developed the 
'lode, vein, or ledge' at issue"; and (3) that Parador failed to meet its burden of proof in showing 
that the highest point, or apex, of the claim lay within its Sunset #1 claim. 

Having reached these conclusions of law, the court entered judgment in favor of Barrick 
Bullfrog, Inc. Parador and its co-defendants were limited to those minerals "that exist within 
their claims as determined by vertical lines extending downward from their claims' end and side 
lines." 

Copies of the unreported Findings of Fact, Conclusions of Law and Partial Judgment can be 
obtained from this reporter, who acknowledges and thanks Tom Erwin for his contribution to this 
report. 
 
NEW MEXICO -- MINING 
Stuart Butzier, Reporter 
 
New Mexico Reclamation Law Applies to Conventional Uranium Mining After All 

An earlier issue of this Newsletter reviewed a New Mexico district court decision finding that 
uranium mining was exempt from New Mexico's non-coal reclamation law. See "Retroactive 
Application of Reclamation Law Upheld, But Not Applied to Uranium Mines," Vol. XVII, No. 2 
(2000). On September 9, 2002, the New Mexico Court of Appeals reversed the district court, 
holding that conventional uranium mining is covered by the New Mexico Mining Act. See New 
Mexico Mining Commission v. United Nuclear Corp., Nos. 21,288, 21,290, slip op. (N.M. Ct. 
App. Sept. 9, 2002). 

In the district court case, United Nuclear had successfully argued that the definition of 
"mineral" excluded uranium mining by excepting "commodities . . . that are regulated by the 
nuclear regulatory commission." See N.M. Stat. Ann. '69-36-3(G). Accordingly, the district 
court vacated notices of violation that had been issued by the Mining and Minerals Division in 
connection with three of United Nuclear's uranium mines. In reversing, the court of appeals 
reviewed the Nuclear Regulatory Commission's jurisdiction and the jurisdiction of its 
predecessor, the Atomic Energy Commission, under the Atomic Energy Act. The court 
concluded that the New Mexico Mining Act should not be construed to exclude conventional 



uranium mining because such activities had never been regulated under the federal law. United 
Nuclear, Nos. 21,288, 21,290, slip op. at 3-5, citing 5 Am. L. of Mining '177.02[1] (2d ed.). 

In dictum, however, the court suggested that in situ uranium mining operations might be 
excluded from the state reclamation law. Again referring to the American Law of Mining, the 
court reasoned that since in situ operations combine extraction with actual processing of the ore, 
federal licensing may be necessary to conduct in situ operations. United Nuclear, Nos. 21,288, 
21,290, slip op. at 4 n.2. If so, then the state reclamation law would presumably not apply. 
 
OKLAHOMA -- OIL & GAS 
James C.T. Hardwick, Reporter 
 
Corporation Commission Authority Under Gathering Act 

In 1995, Oklahoma enacted its first comprehensive legislation dealing with gathering. This 
act provided a complaint-based procedure whereby the Oklahoma Corporation Commission 
could require a gatherer to provide open access on its gathering line to a producer/shipper. In the 
event of disputes between the gatherer and shipper, the Commission could determine an 
appropriate fee. Okla. Stat. tit. 52, '24.3 (now repealed). Because the 1995 act was considered to 
impose too many hurdles on its availability to producers/shippers, the act was repealed in 1999 
and replaced by the current act, Okla. Stat. tit. 52, ''24.4-24.5. The current act (Gathering Act) 
also provides for a complaint-based procedure, confers upon the Corporation Commission 
authority to order open access to a complaining producer/shipper, and also gives the Commission 
authority to set an appropriate fee and terms of conditions of service in the absence of agreement 
between gatherer and shipper. Under this act, the conditions excusing gathering are substantially 
narrower than in the 1995 act. As with the 1995 act, the fee set by the Commission is a fee that 
would result from arm's-length bargaining in good faith in a competitive market between persons 
of equal bargaining power upon consideration of all economically significant factors that the 
Commission determines to be relevant. 

The first reported case to arise under the Gathering Act is Prairie Exploration v. Tri-Star 
Energy, L.L.C., 2002 OK CIV APP 110, No. 97,366, 2002 WL 31496662 (Okla. Ct. App. Oct. 4, 
2002). In Prairie, after some period of gathering by Tri-Star of Prairie's gas without dispute, a 
dispute arose. Tri-Star apparently removed or disabled certain of its equipment or connections 
rendering the continued carriage of gas on behalf of Prairie by Tri-Star either impossible or 
difficult. Prairie applied to the Corporation Commission for an emergency order alleging Tri-
Star's manager was interfering with Prairie's operations. After a hearing, the Commission entered 
an emergency order allowing Prairie to repair and restore, at Tri-Star's expense, valves and lines 
disrupted by Tri-Star. It further ordered Tri-Star to return to Prairie equipment Tri-Star had 
removed. Finally, it also allowed Prairie to repair and restore lines necessary to gather gas from 
certain wells. Subsequently, at a hearing on the merits, the Commission issued a final order 
directing Tri-Star to provide Prairie access to its gathering system at a gathering fee of $.0584 
per mmbtu. Tri-Star appealed both orders. 

After review of the Gathering Act, the Oklahoma Court of Appeals concluded that the 
emergency order had exceeded the Commission's authority under the Gathering Act. It 
concluded that the Commission had jurisdiction to order access and to set a fee, but it could not 
remedy Tri-Star's violation by allowing Prairie to exercise control over Tri-Star's system--only 
the district court could effect such a remedy by ordering a receivership. Although it reversed the 
Commission's emergency order, the court of appeals upheld the Commission's final order, 



finding that the Commission was well within its authority under the Gathering Act to require Tri-
Star to provide open access. The court of appeals noted that the reasonableness of the gathering 
fee was supported by testimony of Prairie's expert. However, since Tri-Star had not challenged 
the amount of the fee, the court did not review whether a reasonableness standard complied with 
the standard under the act for setting a fee. 

The Gathering Act was given a section number that placed it within the numeric confines of 
the Pipeline Act of 1913, Okla. Stat. tit. 52, ''21-34. However, neither the 1995 Act nor the 
1999 Act were expressly enacted as amendments to the 1913 Pipeline Act. The court of appeals 
in Prairie in reviewing the Commission's remedial authority under the Gathering Act considered 
the remedial provisions of the 1913 Pipeline Act to be available. This is questionable. However, 
since the court found none of those remedial provisions supported the Commission's emergency 
order, the court of appeals' statements on that point are dicta. 
 
Abuse of Process in the Oil Patch 

Marlin Oil Corp. v. Barby Energy Corp., 2002 OK CIV APP 92, 55 P.3d 446 (Okla. Ct. App. 
2002) was a case concerning abuse of process in litigation arising out of an oil and gas 
relationship. Marlin was the operator of two gas wells in which Barby owned working and 
royalty interests. Barby disputed certain charges assessed by Marlin in operating the wells. In 
1993, Barby initially filed suit against Marlin for $2,643.33 in small claims court in Woodward 
County. When the matter was moved to district court, Barby dismissed. Later in 1993, Barby 
sued Marlin in Beaver County alleging breach of the operating agreement by charging Barby for 
expenses not recoverable under the operating agreement and converting Barby's royalties. 
During the discovery process, Marlin sought a protective order asserting Barby's discovery 
tactics were abusive and oppressive, interfered with Marlin's normal business operations, and 
caused Marlin to incur unreasonable expenses. The protective order was denied and Marlin was 
ordered to respond to the discovery requests. While this action was pending, Marlin filed suit 
against Barby in Oklahoma County in December 1995 asserting claims for tortious interference 
with contract and prospective business advantage, defamation, abuse of process, and seeking a 
declaration of rights under the operating agreement. Among other things, Barby answered by 
asserting Marlin's claims were barred by estoppel. The defamation claim was later dismissed by 
Marlin. 

In mid-1997, judgment was entered in the Beaver County case against Marlin for $2,500 
pursuant to an offer of judgment tendered by Marlin. The Oklahoma County case was tried to a 
jury in December 2000, with a directed verdict for Barby on the tortious interference claims. The 
abuse of process claim went to a jury which returned a verdict for Marlin for $154,261 in actual 
damages and $150,000 in punitive damages, specifically finding Barby acted with malice. 

On appeal, the jury's verdict was upheld. The Oklahoma Court of Appeals rejected Barby's 
contention that the abuse of process claim was barred by the doctrine of issue preclusion arising 
from the Beaver County case because Barby had not raised this defense at the trial level. The 
court noted that no proper objection was made when Marlin presented evidence that in the 
Beaver County case Barby sought discovery relating to 100 wells other than the two wells at 
issue in that case and had obtained access to hundreds of thousands of documents relating to 
almost every well that Marlin had operated over the past several years which were also totally 
unrelated to the two wells at issue in that case. 

In finding sufficient evidence to support the jury's verdict, the court of appeals ruled that 
evidence that Barby sought and obtained discovery in the Beaver County case of documents 



relating to wells in which Barby had no ownership interest was relevant to the factual issue of 
whether Barby improperly used the court's process and whether Barby did so for an ulterior 
purpose. There was evidence that Barby had represented to the Beaver County court that the case 
justified extensive discovery and that later Barby's own expert valued Barby's claim at only 
$600. There was evidence that Paul Barby used his access to Marlin's office during document 
production to enter Marlin's file room alone and look at files not marked for production. The 
court concluded this was competent evidence from which the jury could find Barby improperly 
used the court's process. 

With regard to the element that the court's process had been used primarily for an ulterior 
purpose, the court noted testimony that Barby customarily participated in audits and resolved 
operating disputes without litigation and further that Barby had never sought an audit of the 
operating agreement with Marlin. One of the principals with Barby admitted he was trying to 
gather information to proceed with a class action. The court of appeals concluded this was 
competent evidence from which the jury could find Barby brought the Beaver County case not to 
recover the disputed charges but to use the court's process to discover evidence for use in a class 
action. 

Barby challenged whether Marlin had established damages. Marlin's damages were based 
solely upon the attorneys' fees it paid to defend the Beaver County case. Relying on the rule that 
Marlin was entitled to compensation for all detriment proximately caused by Barby's abuse of 
process, Okla. Stat. tit. 23, '61, the court concluded that the detriment includes attorneys' fees 
required to defend the lawsuit. 

Although the court of appeals affirmed the jury's award of damages on the merits of the 
abuse of process claim, it reversed the trial court's award of prejudgment interest to Marlin. The 
applicable statute authorized prejudgment interest for (among other things) injury to personal 
rights. The court of appeals concluded that because the parties' dispute emanated from their 
business relationship, namely, between an oil and gas operator and a working interest owner, the 
loss involved was an economic loss emanating from a business venture and not an injury to 
personal rights. 
 
TEXAD -- OIL & GAS 
William B. Burford, Reporter 
 
Pooling Clause Did Not Authorize Lease's Inclusion in Waterflood Unit 

Freeman v. Samedan Oil Corp., 78 S.W.3d 1 (Tex. App.--Tyler 2001, pet. granted and cause 
remanded pursuant to settlement) addressed the scope of the lessee's pooling authority under a 
1966 oil and gas lease covering the Freeman sisters' 1/10 interest in a 25-acre tract. The lease's 
pooling clause was typical, the pertinent portion reading as follows: 
 

Lessee is hereby given the power and right . . . at its option and without Lessor's 
joinder or further consent, to . . . pool and unitize the leasehold estate . . . so as to create 
by such pooling and unitization one or more drilling or production units . . . . Each 
drilling or production unit shall not exceed 40 acres, plus an acreage tolerance not to 
exceed ten per cent (10%) of 40 acres, when created for the purpose of drilling for or 
producing oil therefrom and 640 acres, plus an acreage tolerance not to exceed ten per 
cent (10%) of 640 acres, when created for the purpose of drilling for or producing gas . . . 
provided, however, if the maximum drilling or production unit fixed or allowed by the 



Texas Railroad Commission . . . as the basis for the development and operation of or the 
production from the field in which the above described land is located, be more or less 
than said maximum, then, in either such event, each such unit created hereunder shall not 
exceed the maximum so prescribed or permitted and in force in the field at the time such 
unit is created plus an acreage tolerance not to exceed ten percent (10%) of such 
maximum. 

 
Id. at 6. 

A 19.83-acre tract out of the lease was included in an 88-acre pooled unit, and a producing 
oil well, the Price Oil Well, was drilled in the pooled unit. Shortly after completing the well the 
lessee formed two waterflood units that included the leased premises, one containing 1,414 acres 
and the other containing 1,529 acres. The unit agreement was approved by the Texas Railroad 
Commission in mid-1967, and on September 1, 1967, the lessee ceased production from the 
Price Oil Well to convert it to a water injection well. Although the lessee obtained approval for 
the unitization from 99.98% of the working interest ownership and 99.65% of the royalty 
ownership, the Freeman sisters never ratified the unit agreement. 

There was no production from the leased premises or the 88-acre pooled unit from 
September 1, 1967, until 1991. The lessee pooled the Freeman sisters' lease with others to form a 
674.25-acre gas unit and drilled and completed a gas well on their tract, which began sales on 
February 21, 1991. In 1998 the Freeman sisters sued Samedan, the lessee, for a declaratory 
judgment that the lease terminated in 1967 due to cessation of production and for an accounting 
for their share of gas production as co-tenants. 

The lessee argued that the pooling provision of the lease authorized the lessee to include it in 
the waterflood units, so that unit production had maintained it in effect after the Price Oil Well 
ceased to produce. The court disagreed, pointing out that the pooling provision limited the size 
of a "drilling or production unit" to only 40 acres for oil or 640 acres for gas, plus a 10% 
tolerance, unless Railroad Commission field rules allowed larger units. Although the Railroad 
Commission approved the unitization, it never promulgated field rules requiring units 
approaching the size of the waterflood units. (There is no compulsory unitization in Texas, so 
Railroad Commission approval of the unit had no effect, in and of itself, on the lessors' and 
lessee's rights.) The Freeman sisters' lease therefore terminated in 1967 by reason of cessation of 
production. Against the affirmative defenses of laches, estoppel, and waiver raised by the lessee, 
the court held simply, and perhaps too broadly, that once a lease terminates by its own terms, it 
cannot be ratified or revived. 
 
Fraud and Tortious Interference Damages Recoverable in Contract Case 

Samedan Oil Corp. v. Intrastate Gas Gathering, Inc., 78 S.W.3d 425 (Tex. App.--Tyler 
2001, pet. dismissed), involved a settlement agreement in which Samedan acquired a gas 
gathering system from Intrastate. In addition to cash consideration and other terms, the 
agreement provided that the parties would enter into a processing agreement under which, 
among other things, Samedan would deliver pipeline quality gas to Intrastate's plant for 
processing and transport gas purchased by Intrastate from third parties. The processing 
agreement was never finalized, largely because Samedan demanded a provision under which it 
would terminate if Samedan were ever classified as a utility, which Intrastate regarded as a near 
certainty. Also, according to evidence presented by Intrastate, Samedan rerouted third party gas, 
depriving it of sufficient pressure to be processed by Intrastate, and delivered Samedan's own gas 



with greater liquid content than pipeline quality gas. Samedan purported to cancel its 
transportation agreement with Intrastate and ultimately disconnected Intrastate's plant from the 
gathering system following a dispute over a payment due Samedan from Intrastate. Intrastate 
sued and won actual and exemplary damages from Samedan for fraud and tortious interference. 

In a long opinion laden with discussion of procedural issues, the court of appeals upheld the 
damage awards. Fraud, the court noted, consists of (1) a material misrepresentation, (2) which 
was false, (3) which was either known to be false when made or was asserted without knowledge 
of its truth, (4) which was made with the intent that it be acted on by the other party, (5) which 
was acted on by the other party in reliance on the representation, and (6) which caused injury to 
the party. Either an act of concealment or a false promise can satisfy the misrepresentation 
element. Samedan made promises to Intrastate in the settlement agreement and concealed the 
fact that it intended not to honor its terms and to demand the utility-termination provision in the 
processing agreement. Although failure to perform, standing alone, cannot establish fraudulent 
intent, slight circumstantial evidence that a party never intended to perform can support a fraud 
claim. Here the evidence was sufficient. 

Samedan contended that there could be no tortious interference with Intrastate's contracts to 
process third parties' gas, because title to the gas passed to Intrastate at the wellhead, and there 
was no evidence that Samedan interferred with the passage of title. The court disagreed, first 
pointing out the elements of tortious interference with a contract: (1) the existence of a contract 
subject to interference, (2) willful and intentional interference, (3) interference and proximately 
caused damage, and (4) actual damage or loss. The tort embraces all intentional invasions of 
contractual relations, including any act interfering with the performance of a contract, regardless 
of whether breach of contract is induced. It follows, the court said, that where a person's 
intentional acts serve to frustrate the purpose of another's contract with a third party, thereby 
causing damage, such acts constitute the requisite interference. Here there was sufficient 
evidence that Samedan procured Intrastate's pipeline by fraud, depriving it of the ability to 
transport third-party gas, and wrongfully disconnected Intrastate's plant and third-party wells 
from the pipeline system, frustrating the purpose of Intrastate's processing contracts. Without the 
ability to move the gas it purchased from third parties for processing, Intrastate's contracts were 
rendered effectively useless. Samedan countered that there could be no interference as a matter 
of law because its conduct was in pursuit of its own legal rights under the settlement agreement 
and as owner of the pipeline. Because the jury found, on sufficient evidence, that Samedan 
procured the agreement by fraud, the court held, its conduct was not a legal right but rather a 
breach of a legal duty. 
 
Drilling Contract Did Not Violate Anti-Indemnity Act 

In Ranger Insurance Co. v. American International Specialty Lines Insurance Co., 78 
S.W.3d 659 (Tex. App.--Houston [1st Dist.] 2002, no pet. h.), the court reversed the trial court's 
summary judgment, which had held that the indemnity provisions of a drilling contract were void 
under the Texas Oilfield Anti-Indemnity Act, Tex. Civ. Prac. & Rem. Code Ann. ''127.001-
127.007. 

The contract in question contained mutual indemnity provisions: The drilling contractor 
agreed to indemnify the operator against claims by the contractor's employees, and the operator 
agreed to indemnify the drilling contractor against claims by the operator's employees. A 
blowout occurred, injuring two of the contractor's employees. They sued the operator, who, after 



settling with the injured workers, sued the drilling contractor and its insurers on the indemnity 
agreement. 

The Anti-Indemnity Act, subject to certain exceptions, voids indemnity provisions of drilling 
contracts that purport to indemnify a party against liability for damage or injury caused by the 
indemnitee's own negligence. One of the exceptions recognized by the statute is that of mutual 
indemnity obligations if, under the 1995 version of Tex. Civ. Prac. & Rem. Code Ann. 
'127.005(b), applicable here, "the indemnity obligation is limited to the extent of the coverage 
and dollar limits of insurance or qualified self-insurance each party as indemnitor has agreed to 
provide in equal amounts to the other party as indemnitee." (A 1999 amendment to '127.005(b) 
replaced the phrase "provide in equal amounts to" with "obtain for the benefit of"). The court 
held that the mutual indemnity provision of the drilling contract at issue here satisfied this 
exception. 

The drilling contractor and its insurers first argued that the contract did not meet the 
requirements of '127.005(b) because it specified that the indemnity obligation was "without 
limit and without regard to the cause or causes thereof or the negligence of any party or parties." 
Following Ken Petroleum Corp. v. Questor Drilling Corp., 24 S.W.3d 344 (Tex. 2000), the court 
held that this language did not invalidate the contract. Instead, the contract was enforceable up to 
the dollar limits of insurance coverage that applied equally to both parties. 

The contractor also argued that the exception did not apply because the contractor was 
required to indemnify the operator against the operator's gross negligence, but the operator was 
not likewise required to indemnify the contractor. This interpretation was based on a specific 
exclusion in the drilling contract of the operator's obligation to indemnify against the contractor's 
gross negligence, without a reciprocal provision for the contractor's benefit. Assuming this 
interpretation to be correct, the court held that the mutual indemnity was nevertheless 
enforceable, but only up to the extent of coverage the parties agreed to provide in equal amounts. 
In other words, the court said, the indemnity obligation is limited to the lowest common 
denominator of coverage. 

Further, the indemnity obligations were not voided by a provision that they be supported by 
"available liability insurance." This is outdated language designed to fit the statutory exception 
to the Anti-Indemnity Act in its pre-1989 form, held in Greene's Pressure Testing & Rentals, 
Inc. v. Flournoy Drilling Co., 113 F.3d 47 (5th Cir. 1997), not to meet the later requirement of 
"equal amounts" of liability insurance. The drilling contract in this case included a provision not 
found in the contract at issue in Greene's, the court noted, requiring the operator to maintain 
insurance coverage of the same kind and in the same amount as required of the contractor. 

Finally, the court rejected the contractor's argument that the indemnity language of the 
contract was not conspicuous, as required under Dresser Industries, Inc. v. Page Petroleum, Inc., 
853 S.W.2d 505 (Tex. 1993). The indemnity language here was not conspicuous, the contractor 
asserted, because it was scattered, not on the front of the document, not in contrasting color, not 
in a different typeface, and among unrelated terms. To the contrary, the court pointed out that the 
indemnity language was on the front of the drilling contract (not on the back of a work order as 
in Dresser), in numbered paragraphs entitled "Contractor's Indemnification of Operator" and 
"Operator's Indemnification of Contractor," both contained under a general section heading set 
off in slightly larger font and in all bold, capital letters, "RESPONSIBILITY FOR LOSS OR 
DAMAGE, INDEMNITY, RELEASE OF LIABILITY AND ALLOCATION OF RISK." The 
indemnity provisions were not among unrelated terms but were instead within this general 



heading with subparagraphs dealing with indemnity, loss or damage, releases of liability, and 
allocation of risk. The indemnity provisions were conspicuous, the court held. 
 
Perpetually Renewable Lease for Gas Booster Station Facilities Held Enforceable and 
Usable for Radio Tower 

In Haley v. GPM Gas Corp., 80 S.W.3d 114 (Tex. App.--Amarillo, 2002, no pet. h.), the 
court considered a 1956 lease on a five-acre tract of land. The lease authorized the lessee to use 
the tract for any lawful purpose in connection with the erection, maintenance, operation, and 
repair of a gas booster station and other appurtenances and facilities useful or proper in 
connection with gas pipelines, except the erection or use of dwellings. It provided for a term of 
one year, with the lessee to have an option to extend the lease for successive one-year periods 
thereafter, "indefinitely and perpetually," by advance payment of rental before each anniversary 
date. 

In 1996 GPM, the lessee, constructed a radio tower on the tract for the transmission of gas 
measurement information from electronic meters at wells and delivery points on its pipeline 
system. Haley, the landowner, contended that the lease did not authorize GPM to construct and 
operate the tower and sued to terminate the lease on the grounds that it was a tenancy at will, 
also seeking damages for breach of contract and trespass. The trial court granted GPM's motion 
for summary judgment, declaring that GPM had the option to renew the lease annually in 
perpetuity and that Haley had no right to terminate the lease. Based on a jury finding that GPM 
had not failed to comply with the lease agreement by constructing the radio tower, the lower 
court also ruled against Haley's damage claims. 

The court of appeals upheld the summary judgment, noting precedent that no legitimate 
reason exists to prevent parties from freely contracting for lease terms. Where a lease's plain and 
unambiguous provisions clearly evidence an intent to create a right of perpetual renewal, the 
lessee's right to extend the lease indefinitely will be enforced. 

Haley also argued that the trial court had erred in submitting the jury the question of whether 
GPM had failed to comply with the lease agreement by building the radio tower, in that the 
question was purely one of law, not fact. Haley had not objected to the question at trial and had 
in fact requested submission of substantially the same question, thus waiving objection on 
appeal. 
 
Sheriff's Deeds in Tax Foreclosure Held Void for Inadequate Property Descriptions 

Hanzel v. Herring, 80 S.W.3d 167 (Tex. App.--Fort Worth 2002, no pet. h.), decided the 
appeal of a summary judgment setting aside a sheriff's sale. Alice Hanzel and D.O.H. Oil 
Company had purchased the overriding royalty interests in question, owned by Harold E. 
O'Connor, on foreclosure of property tax liens against O'Connor. The sheriff's deed included 
three tracts, all described in a manner similar to each other, the first of which, for example, was 
as follows: 

Tract #1 .025000 Overriding Royalty Interest, Crumpton-Williams Wells, Lease 1404, 
Texas Railroad Commission Number 19281, T. H. Wooley Survey, Abstract 1634 and 
James Karcher Survey, Abstract 276, Palo Pinto County, Texas (Tax Account Numbers 
140420007515, 1404200075151). 

 
Id. at 171. 
 



The court of appeals first ruled on the appellants' argument that the district court lacked 
subject matter jurisdiction because O'Connor had filed a petition for Chapter 11 bankruptcy 
before the filing of the state district court interpleader action against him. A debtor in possession 
in a Chapter 11 bankruptcy proceeding has the right to perform all the functions and duties of a 
trustee serving in the case under 11 U.S.C. '1107, the court of appeals pointed out, and 
O'Connor therefore had the right to pursue recovery of the interests. Nor did the proceeding 
violate the automatic stay mandated by Bankruptcy Code '362. It involved the resolution of 
whether the property was part of the debtor's estate rather than being an action seeking to obtain 
possession of part of the debtor's estate. Moreover, the automatic stay is for the benefit of the 
debtor, and if the debtor does not challenge stay violations, parties not part of the bankruptcy 
proceeding cannot use stay violations to their advantage. 

Turning to the validity of the sheriff's deed, the court reiterated the rule that in order for a 
conveyance to meet the requirements of the statute of frauds, it must furnish, within itself or by 
reference to other existing writings then in existence, the means or data by which the particular 
land to be conveyed may be identified. The descriptions here, held the court, did not furnish such 
means or data. The appellants appear to have relied principally on affidavit testimony showing 
that the land could be identified using the five-digit railroad commission numbers used in the 
descriptions and relating them to documents filed with the commission. However, noted the 
court, the lease that the number represents was not one of the documents found and presented 
with the testimony. The descriptions were therefore inadequate. 

Some further explanation of why the references to railroad commission records were 
insufficient to identify the property would have been helpful. Presumably the court did not 
intend to suggest that the land could be adequately identified by railroad commission documents 
only if the lease out of which the overriding royalty was created were among the documents. The 
court did note that there appeared to be numerous documents in the railroad commission file with 
respect to each number. One supposes that these documents must have been inconclusive in the 
identification of any specific tract to which they related. It is also unclear why the descriptions in 
the sheriff's deed should not have been construed as purporting to convey the specified 
overriding royalty interest in the entirety of the described surveys, which appear to have been 
adequately described by name and abstract number. 
 
Alleged Oral Agreement for Working Interest in Nigerian Offshore Block Held 
Unenforceable 

Exxon Corp. engaged Breezevale Ltd. to provide local assistance such as arranging 
appointments, conducting briefings, and obtaining technical information in Exxon's efforts to 
procure offshore exploration rights from the Nigerian government. Breezevale provided these 
services for some 18 months without a formal agreement for compensation but eventually sought 
to negotiate a long-term relationship, expressing an interest in participating with Exxon in its 
Nigerian exploration. Breezevale claimed that at their last meeting, on April 3, 1992, Exxon 
offered, and Breezevale accepted, a 2-1/2% working interest in all of Exxon's Nigerian oil 
operations. The next day a Breezevale representative traveled to Nigeria on Exxon's behalf and 
reported, a few days later, that Exxon had been awarded one of the offshore acreage blocks it 
sought. On April 13, 1992, Exxon sent Breezevale a letter terminating its relationship with 
Breezevale, with a $30,000 check for Beezevale's services. Breezevale returned the check and 
sued Exxon, claiming Exxon had breached its oral contract for Breezevale's working interest 
participation and its fiduciary duty to Breezevale. The trial court entered judgment on a $34.3 



million jury verdict for Breezevale on its breach of contract claim, and Exxon appealed. In 
Exxon Corp. v. Breezevale Ltd., 82 S.W.3d 429 (Tex. App.--Fort Worth 2002, pet. filed), the 
court of appeals reversed the trial court's breach of contract judgment. 

It was undisputed that there was no written and signed agreement for Breezevale's working 
interest. As enacted in Texas, the statute of frauds holds a contract for sale of real estate 
unenforceable unless in writing and signed by the person sought to be bound. Under Texas law, 
an oil and gas working interest is real property. The court therefore refused to enforce 
Breezevale's alleged oral agreement. 

Breezevale contended its agreement was only for an interest in Nigerian "Production Sharing 
Contracts," under which the foreign state would retain title to the minerals in the ground, not an 
interest in real property like an oil and gas lease. The relevant inquiry, the court held, is not 
whether title to the minerals passes, but whether the interest is derived from rights to oil and gas 
in the ground. A right to profits of land is regarded as a right to the land itself. The court also 
rejected Breezevale's argument that Nigerian law, not the Texas statute of frauds, should apply; it 
had waived the issue by failing to give notice and prove Nigerian law at trial. 

Breezevale could not avoid the statute of frauds on the basis of promissory estoppel or partial 
performance, the court further held. Promissory estoppel can be applied to enforce a contract 
otherwise violative of the statute of frauds, the court noted, when the promisor makes a promise 
that he should have expected would lead the promisee to some definite and substantial injury, 
such injury occurred, and the court must enforce the promise to avoid the injury. However, 
where the promise is to sign an agreement, the agreement that is the subject of the promise must 
be in writing at the time the promise is made. Here there was never an unsigned written 
agreement. 

Breezevale relied on its representative's trip to Nigeria after the April 3 meeting as partial 
performance in avoidance of the statute of frauds. The partial performance must be 
unequivocally referable to the agreement and corroborative of the fact that a contract actually 
was made, however: The acts of performance must be such as could have been done with no 
other design than to fulfill the particular agreement sought to be enforced. Breezevale's trip 
performed a function similar to its prior services for Exxon, and there was no evidence its 
actions were unequivocally referable to the alleged working interest contract. Moreover, the 
doctrine of partial performance requires that the party acting in reliance on the oral agreement 
suffer a substantial detriment for which there is no adequate remedy. Here Breezevale could, and 
did, receive reliance damages of $1 million to compensate it for its services, the award of which 
Exxon did not appeal. (Interestingly, the court upheld the trial court's award of $3.495 million in 
attorneys' fees to Breezevale based entirely on the $1 million quantum meruit damage award.) 

Finally, the court rejected Breezevale's cross appeal of the trial court's directed verdict 
against it on a claim that Exxon breached a fiduciary duty. There was no evidence that the parties 
were partners, and Breezevale's claim that it subjectively trusted Exxon to provide it a working 
interest agreement was insufficient to impose a fiduciary obligation on Exxon. The fact that one 
businessman trusts another and relies on another to perform a contract does not give rise to a 
confidential relationship, because something apart from the transaction between the parties is 
required. 
 
Court of Appeals Decides Another Case on Inability to Agree on Damages as Jurisdictional 
Requirement for Pipeline Condemnation 



The preceding issue of this Newsletter, Vol. XVIV, No. 3 (2002) reported several cases, with 
practically identical facts, deciding whether a pipeline company's offer to a landowner was 
sufficient to meet the Texas jurisdictional requirement that the parties be unable to agree on the 
amount of damages before a condemnation action may be instituted. ExxonMobil Pipeline Co. v. 
Bell, 84 S.W.3d 800 (Tex. App.--Houston [1st Dist.] 2002, no pet. h.), is another. 

As in the cases previously reported, before filing its condemnation suit the pipeline company 
made a final offer that included certain rights beyond those it had the statutory right to condemn. 
Here those rights were the specific right to assign the easement and a warranty of title by the 
landowner. The court followed its own precedent in Hubenak v. San Jacinto Gas Transmission 
Co., 65 S.W.3d 791 (Tex. App.--Houston [1st Dist.] 2002, pet. filed), and declined that of the 
Texarkana Court of Appeals, MidTexas Pipeline Co. v. Dernehl, 71 S.W.3d 852 (Tex. App.--
Texarkana 2002, pet. filed), holding that a condemnor is not limited to negotiating for only the 
condemned easement and may negotiate for and offer to buy more than it condemns. 
Accordingly, it reversed the trial court's order that had dismissed ExxonMobil's condemnation 
action for want of jurisdiction. 
 
WYOMING -- OIL & GAS 
William N. Heiss, Reporter 
 
Suits Under Wyoming's Royalty Payment Act Can Be Brought in Any County in Which 
One of Numerous Wells Is Located 

In BP America Production Co. v. Madsen, 53 P.3d 1088 (Wyo. 2002), the Wyoming 
Supreme Court answered two certified questions concerning jurisdiction under the Wyoming 
Royalty Payment Act (WRPA), Wyo. Stat. Ann. '30-5-303(b). The certified questions were: 
 

1. Does Wyo. Stat. '30-5-303(b) confer exclusive jurisdiction over claims under the 
Wyoming Royalty Pay-ment Act in the district court for the county in which a well 
producing oil, gas, or related hydrocarbons is located? 

 
2. If so, may the provisions of Wyo. R. Civ. P. 23 override the grant of exclusive 

jurisdiction such that a district court may, in the context of a class action, adjudicate 
WRPA claims relating to wells not located in the county in which the class action is 
pending? 

 
BP America, 53 P.3d at 1090. 
 

The position of the defendants was that the WRPA statute contains an unambiguous 
geographic limitation that allows claims to be brought under the WRPA only in the district court 
for the county in which the well is located. The plaintiffs contended that the statute clearly 
allows for suits to be brought where a (meaning any) well is located. 

The Wyoming Supreme Court found the statute to be unambiguous and that the district court 
for the county in which any well producing oil and gas is located has jurisdiction over 
proceedings under the WRPA. Answering the first certified question in the negative rendered the 
second certified question moot. 
 



Mineral Reservation Interpreted by Wyoming Supreme Court to Include Coalbed 
Methane 

The Wyoming Supreme Court issued a pleasantly well-written decision in a case of 
importance to coalbed methane development in Wyoming's Powder River Basin. In Newman v. 
RAG Wyoming Land Co., 53 P.3d 540 (Wyo. 2002), the plaintiffs (collectively the Morgan 
Mineral Heirs) sought a declaratory judgment as to ownership of coalbed methane and recovery 
of unpaid royalties. 

In 1968, landowners who owned both the surface and mineral estate granted an oil and gas 
lease covering oil, gas, casinghead gas, and other minerals. Production was established under the 
lease. In 1971, Meadowlark Farms, Inc. began surface coal mining on state and federal coal 
leases in the area. Pursuant to a 1974 option agreement, Meadowlark acquired from the 
landowners their ranch of approximately 1,560 acres. The warranty deed conveyed the lands and 
"all coal and minerals commingled with coal that may be mined or extracted in association 
therewith or in conjunction with such coal operations" and reserved to the grantor "all oil, gas 
and other minerals except as set forth above." Id. at 542. The landowners owned the coal under 
approximately 200 acres of the ranch. 

The oil and gas lease was subsequently assigned to Torch Energy Advisors (Torch), who by 
1997 was producing gas from the coal seams on the property. The Morgan Mineral Heirs, as 
successors to the grantors of the warranty deed, demanded payment of royalties for gas 
production. RAG, the coal operator, and Torch entered into an indemnity agreement wherein 
RAG agreed to indemnify Torch from all liability in exchange for its agreement to resume 
making royalty payments to RAG. 

The district court granted summary judgment in favor of the coal operator. On appeal to the 
Wyoming Supreme Court, the court stated the issue to be resolved was whether the parties to the 
warranty deed intended the coalbed methane to be conveyed along with the coal estate or 
reserved to the grantor as part of the oil and gas estate. Specifically, the court framed the 
determinative question as whether the parties intended "minerals commingled with coal that may 
be mined or extracted in association therewith or in conjunction with such coal operations" to 
include natural gas found in the coal seam. Id. 

The court first recognized that coalbed methane is a mineral under Wyoming law. It also 
looked at the three states of coalbed methane and determined that the methane was 
"commingled" with the coal. For the coalbed methane to have been granted in the deed, the court 
stated that the mineral must be one that "may be mined or extracted in association" with the coal 
or "in conjunction with coal mining operations." Id. 

In determining this issue the court found that in 1974 when the warranty deed was granted, 
any gas found in the coal seam was not mined through a well bore but was ventilated or wasted 
during the surface mining of the coal. Since the coalbed methane could only be produced 
through wells, like any other gas, the court found that the gas was not "mined or extracted in 
association therewith or in conjunction with such coal operations." Id. 

While this finding was sufficient to dispose of the case, the court felt the issues presented 
were sufficiently important to warrant further discussion. The court addressed the coal operator's 
argument that coalbed methane could be most efficiently produced in advance of mining 
operations thereby reducing the water problems involved with mining. As such, the methane was 
mined "in association" or "in conjunction with" coal mining operations. The court disposed of 
this argument by finding that the gas production does not occur automatically in the process of 
mining coal, but only when and if the coal operator decides to undertake gas well drilling in 



advance of mining operations. Secondly, the court noted that such "mining" technique for 
coalbed methane did not exist until 20 years after the deed in question was granted. 

This issue led the court to a lengthy discussion of how the parties' intent is to be determined 
when minerals become valuable long after a conveyance by discovery of new methods of 
production, changes in economics making profitable the production of a previously known but 
unwanted mineral, or the discovery of minerals not previously known to exist. The specific 
intent of the parties to the 1974 deed is not readily apparent because the identity, value, or 
feasibility of production was unknown to the parties at the time of conveyance, and, as a result, 
they likely had no intent at all with regard to the substance in question. Consequently, the court 
focused upon the "general intent of the parties," concentrating on the "purposes of the grant in 
terms of respective manner or enjoyment of surface and mineral estates." Id. at 546. 

The coal owner argued that its right to mine the coal, and thereby ventilate or waste the 
coalbed methane implies ownership. The court was thus required to determine whether that right 
is tantamount to ownership or simply incidental to the right to mine. 

In addressing this question the court reviewed the cases from Pennsylvania, Alabama, and 
Montana addressing ownership of coalbed methane, and found them to display "confusing and 
inconsistent reasoning." Id. at 548. The court rejected using the nature of the ownership (rule of 
capture vs. ownership in place), stating that in jurisdictions adopting both rules, courts have 
concluded the gas owner is entitled to all of the gas it can capture, yet the coal owner owns the 
coalbed methane. The court looked to the U.S. Supreme Court case of Amoco Production Co. v. 
Southern Ute Indian Tribe, 526 U.S. 865 (1999), the reasoning of which the Wyoming court 
found persuasive. 

Rather than following some rigid rule of law, the court looked at the facts and circumstances 
surrounding the execution of the warranty deed at issue. Following the reasoning in the Southern 
Ute case, the court stated that it could "safely presume the parties to the warranty deed herein 
knew generally that methane existed in the coalbed, posed some safety problems . . . and was not 
viewed as having independent value." Newman, 53 P.3d at 540. The purposes of the mining 
company's purchase of the property was to allow the development of a surface coal mining 
operation, while the landowners were fully aware that their property had value for gas 
development, and wanted to realize additional value from the property through sale of the 
surface and limited coal rights. "The general intent which can logically be ascribed to these 
parties is that the landowners would retain any oil and gas found within the property and the coal 
operator would be able to fully exploit the coal resource." Id. at 549. The court, citing the 
Southern Ute case and others, found that the right to ventilate gas, which is an essential element 
of the right to mine, is not equivalent to ownership. 

In holding that the parties to the 1974 warranty deed intended the coal to be conveyed and 
the gas, wherever located, to be reserved to the landowners, the court did not imply that in all 
circumstances the conveyance of coal excludes the conveyance of the coalbed methane. Parties 
can certainly sever the coalbed methane from the remainder of the oil and gas estate with an 
appropriate conveyance, the court stated. 

The case is important to numerous tracts in the Powder River Basin where the same or 
similar grant and reservation language has been used. 
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Appeals Court Overturns Mountaintop Mining Permit Decisions 
 Previous editions of this Newsletter, Vol. XVIV, Nos. 2 & 3 (2002), discussed the issuance of an injunction by a 
federal district court in West Virginia prohibiting valley fill permits to accommodate the controversial practice of 
mountaintop removal coal mining. See Kentuckians for the Commonwealth, Inc. v. Rivenburgh, 204 F. Supp. 2d 927 
(S.D. W. Va. 2002); Kentuckians for the Commonwealth, Inc. v. Rivenburgh, 206 F. Supp. 2d 782 (S.D. W. Va. 
2002). The district court found that the Army Corps of Engineers' longstanding practice of issuing fill permits under 
' 404 of the Clean Water Act, 33 U.S.C. ' 1344, is illegal because the fill material serves no useful purpose and is 
deposited solely for purposes of waste disposal, contrary to the text and legislative history of the Clean Water Act. 
The court further held that agency regulations allowing such permits are invalid because they exceed the scope of 
regulatory authority delegated under the Clean Water Act. The court therefore enjoined the Corps "from issuing any 
further ' 404 permits that have no primary purpose or use but the disposal of waste." 204 F. Supp. 2d at 946. More 
specifically, the "issuance of mountaintop removal overburden valley fill permits solely for waste disposal under 
' 404 is enjoined." Id. at 946-47. The injunction affected five key states and stopped all such permitting on 97% of 
the lands containing valley fills. 
 The Fourth Circuit Court of Appeals has vacated the injunction and reversed the judgment of the district court 
on the merits. Kentuckians for the Commonwealth, Inc. v. Rivenburgh, 317 F.3d 425 (4th Cir. 2003). The injunction 
was held to be fatally overbroad because it applied to an area containing nearly all of the valley fills in the nation 
rather than to the single permit at issue. The injunction was far broader in scope than that necessary to provide 
complete relief to those challenging the permit, and it did not carefully address only the circumstances of the case. 
317 F.3d at 436. The court vacated the injunction in its entirety. A concurring opinion takes the district court to task 
for ever issuing the injunction, citing the court's "roving interpretations" and "utterly bewildering treatment of this 
relatively straightforward case." Id. at 449 (Luttig, J. concurring in part and dissenting in part). 
 On the merits of the dispute, the court held that the Corps' treatment of valley fills under ' 404 was consistent 
with the Clean Water Act and that the Corps' regulations were a rational interpretation of the Act and were therefore 
valid. The valley fill permit for the mine at issue was sustained. The district court's opposite conclusions were 
reversed. Id. at 448. 
 
IBLA Restricts the Use of Mineral Materials by Federal Lessees 
 Mississippi Potash, Inc. (MPI) operates a potash mine on federal land in New Mexico under a lease issued 
pursuant to the Mineral Leasing Act of 1920. 30 U.S.C. '' 181, 181-263. MPI excavated caliche from a site on the 
leased land and used it to repair a breached tailings pond dam also located on the leased land. The Bureau of Land 
Management issued MPI a trespass notice for removing mineral materials (caliche) from public lands without a valid 
material sales contract, based on 43 C.F.R. ' 9239.0-7. MPI argued that the tailings pond dam was absolutely 
necessary for the extraction and processing of potash, and that MPI's use of caliche from the lease, on that same 
lease, in connection with lease operations, was permitted under the leasing regulations (namely 43 C.F.R. ' 3610.2-
3, since replaced by 43 C.F.R. ' 3602.33). 
 In Mississippi Potash, Inc., 158 IBLA 9 (2002), GFS(MIN) 3(2003), the Interior Board of Land Appeals upheld 
the trespass notice, finding that the lessee was free to use only those mineral materials necessarily moved in the 
process of extracting the miner-al under lease, and then only if the materials remain within the boundaries of the 
lease. Any other use of mineral materials from the leased property requires a material sales contract. Id. at 11-12. 
The caliche in question, although used on the lease for processing purposes, was not necessarily removed in the 
course of potash mining, and thus was a compensable trespass. 
 
Denial of Plan of Operations for Unpatented Mining Claims in Wilderness Study Area not a Taking 
 In Reeves v. United States, 54 Fed. Cl. 652 (Fed. Cl. 2002), the owner of 40 unpatented mining claims located 
within and after the creation of a wilderness study area (WSA) alleged that the Bureau of Land Management's 
(BLM) refusal to approve a plan of operations that would result in surface disturbance amounted to an 



unconstitutional taking of private property. The claims were staked in 1996 inside the Carcass Canyon WSA in 
Garfield County, Utah. At that time, the Carcass Canyon WSA had been analyzed by the BLM and by the President 
and recommended to Congress as not suitable for wilderness preservation. Congress, however, has never acted on 
that recommendation and the area was later included as part of the Grand Staircase-Escalante National Monument. 
 Section 603 of the Federal Land Policy and Management Act (FLPMA), 43 U.S.C. ' 1782(c), requires the BLM 
to manage WSA lands in a manner that will not impair the suitability of such lands for preservation as wilderness. 
Commonly known as the "non-impairment standard," this provision prohibits surface disturbances within a WSA 
unless the disturbance is a continuation of existing mining activities that were ongoing at the time of FLPMA in 
1976. Thus, activities on a mining claim located in a WSA after 1976 are severely limited. 
 The claims at issue had no such grandfathered disturbance rights. The BLM denied the claimant's plan of 
operations because it would result in surface disturbances in violation of the non-impairment standard. The claimant 
argued that the non-impairment standard no longer applied once the BLM and the President recommended the 
Carcass Canyon WSA not be preserved as wilderness. Instead, claimant argued that the land should be subject to the 
less stringent "unnecessary or undue degradation" standard applicable to ordinary mining claims under section 302 
of FLPMA, 43 U.S.C. ' 1732(b); 43 C.F.R. ' 3809.1(a). 54 Fed. Cl. at 654. The court rejected that argument, 
holding instead that the non-impairment standard continues to apply to WSAs until Congress formally acts on the 
recommendation. Id. at 673. 
 The claimant also argued that application of the non-impairment standard constituted a regulatory taking by 
prohibiting the owner from developing his claims and denying all viable economic use of the property. The court 
readily dismissed this argument because the claims were located well after the land was designated a WSA, and the 
owner's rights were thus subject to all WSA restrictions. Id. at 674. 
 
United States Owns Sand and Gravel Under Pittman Act Patents 
 In Bedroc Limited, L.L.C. v. United States, 314 F.3d 1080 (9th Cir. 2002), the Ninth Circuit Court of Appeals 
held that sand and gravel are within the scope of "valuable minerals" reserved by the United States in land patents 
issued under the now-repealed Pittman Act. The Pittman Underground Water Act of 1919, 43 U.S.C. '' 351-359, 
applied only to lands in Nevada. The law was designed to encourage settlement of Nevada's arid lands by 
authorizing a patent to those who found and properly developed underground sources of water. Lands appropriated 
under the Pittman Act were to be non-mineral in character. Pittman Act patents reserved to the United States "all the 
coal and other valuable minerals." 314 F.3d at 1082. 
 Bedroc owns land patented in 1940 under the Pittman Act. The land was subsequently mined for sand and 
gravel, which led to a dispute over whether the sand and gravel belong to the patentee's successor (Bedroc) or to the 
United States. On summary judgment, the trial court held that sand and gravel were reserved to the United States in 
the patenting process. Id. 
 The Ninth Circuit agreed, basing its decision on the purpose of the Act, its legislative history, and on the 
principle that mineral reservations in public lands are to be broadly construed in favor of the government. Id. at 
1090. The court noted that this result was consistent with decisions regarding ownership of sand and gravel on lands 
patented under the Stock-Raising Homestead Act (SRHA), enacted three years prior to the Pittman Act. Id. at 1085-
86. The court was not persuaded by Bedroc's arguments that the SRHA more broadly reserved all "minerals," while 
the Pittman Act reserved only "valuable minerals," or by its claim that the term "valuable minerals" should be 
interpreted the same as locatable minerals under the General Mining Law. Id. at 1090. 
 
FEDERAL -- OIL & GAS 
Gregory R. Danielson, Reporter 
 
IBLA Reverses Approval of Coalbed Methane Project and Remands for Further NEPA Analysis 
 The Wyoming State Director of the Bureau of Land Manage-ment (BLM), affirmed a decision record/finding of 
no significant impact (DR/FONSI) for the Lower Prairie Dog Creek Coal Bed Methane Project (Project) in the 
Powder River Basin of Wyoming and a DR/FONSI for a plan of development that would partially implement the 
Project. The Interior Board of Land Appeals (IBLA) in Wyoming Outdoor Council, 158 IBLA 155, GFS(O&G) 
2(2003), voted 6-3 to reverse the BLM's approval of the Project and remanded the case for further analysis under the 
National Environmental Policy Act (NEPA). The IBLA found that the BLM failed to take the required "hard look" at 
water quality issues presented by the proposed Project and also failed to properly assess the cumulative impacts of 
reasonably foreseeable coalbed methane (CBM) activity in the Project area. 



 The proposed Project involved the drilling and development of approximately 190 CBM wells on 34,560 acres 
of private, state, and federal land in Sheridan County, Wyoming. Less than half of the proposed wells would be 
located on federal leases, which constituted only 12% of the total project acreage. In August of 1999, the BLM 
issued the Lower Prairie Dog Creek Coal Bed Methane Project Environmental Assessment (Project EA), analyzing 
the environmental consequences of the Project and alter-natives thereto. Based on the analysis in the Project EA, the 
BLM field manager issued the DR/FONSI which concluded that the proposed alternative, with additional mitigation 
measures, posed no significant impact that would require preparation of an Environmental Impact Statement (EIS). 
BLM also prepared an environmental assessment for a 13-well drilling plan within the Project which was tiered to 
the Project EA. The BLM field manager issued a second DR/FONSI approving the drilling plan. The Wyoming 
Outdoor Council and others appealed these decisions, claiming violations of NEPA and the Federal Land Policy and 
Management Act of 1976. 
 The IBLA held that the BLM's environmental assessments did not take a "hard look" at the proposals because 
they failed to consider a substantial environmental problem in their analysis of discharged water from the proposed 
Project. According to the IBLA, the BLM's water quality analysis was based upon only one water sample from a 
CBM well in the Project area and "[n]o mention is made in either EA of any deleterious impact of CBM discharge 
water due to its chemical composition, yet the record contains multiple documents supplied by appellants 
demonstrating the serious water quality issues presented by CBM-discharged waters." 158 IBLA at 163. These 
"serious water quality issues" were based on allegations that the high sodium content in the discharged waters would 
create conditions unfavorable for aquatic life and irrigation. The BLM's analysis of these issues in the environmental 
assessments contained no substantive reference to the sodium absorption ratio of the discharged water, which the 
IBLA called one of the two most important characteristics of determining the suitability of water for irrigation. The 
IBLA remanded the case for an expanded examination of the water quality impacts of the Project. 
 The IBLA distinguished between the BLM's approval of the Project and the leasing decisions challenged in 
Wyoming Outdoor Council, 156 IBLA 347, 358, GFS(O&G) 6(2002), noting that the actions being challenged in the 
present case are post-leasing events. Nevertheless, the IBLA noted that the Environmental Impact Statement 
supporting the Buffalo Resource Management Plan/Record of Decision at issue in Wyoming Outdoor Council did 
not address the impacts of CBM extraction and development. Accordingly, the IBLA held that the BLM may not 
look to that EIS to support its claim that it took a hard look at the water quality issues presented by the Project. 
The IBLA also held that the BLM failed to consider some of the cumulative impacts of the Project as required by the 
regulations implementing NEPA. For a cumulative impact to be relevant, there must be a likelihood of interaction 
due to geographic proximity or other factors between the proposed project and other projects that may result in 
enhanced or modified impacts. See Wyoming Outdoor Council, 147 IBLA 105, 109, GFS(O&G) 6(1998). The IBLA 
found that the appellants failed to demonstrate any interaction between the Project and the proposed or existing wells 
in Sheridan, Johnson, or Campbell counties because most of the wells were from 6 to 18 miles from the Project area, 
with many as far away as 72 miles. However, the IBLA ruled that a project in Montana involving the drilling of 
some 300 wells did meet the geological-proximity test because produced waters from those wells flow into the same 
watershed as that of the Project. Although no environmental analysis had been finalized for the Montana project at 
the time the BLM issued the DR/FONSI, the IBLA said "it is clear that much information regarding potential surface 
water impacts from that project existed." Id. at 174. Accordingly, the IBLA held that the BLM should have 
considered the Montana project in its cumulative impacts analysis and instructed the BLM to consider the project on 
remand. 
 In response, the dissent argued that the discharged water would be suitable for irrigation when mixed with other 
perennial waters, as admitted by the appellants' expert, and nothing in the record indicated any intent to use the 
discharged waters for irrigation prior to such mixing. In terms of cumulative impacts, the dissent noted that only 
12% of the total Project area consisted of federal lands. The unknown portion of CBM and resulting water that will 
now be drained through wells on state and private tracts is not subject to the mitigation measures imposed by the 
BLM in the environmental assessment and DR/FONSI. In contrast, had the IBLA affirmed the BLM, developers 
intending to drill wells on federally owned Project lands would have been required to implement the mitigating 
measures in the environmental assessment for all of their operations in the entire Project area, including operations 
on the 88% of the Project lands that are not federally owned. According to the dissent, "[d]evelopment on the non-
Federal lands without the mitigating measures could well result in greater adverse impact than the mitigated impact 
resulting from development of the entire project area." Id. at 181. 
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EPA Extends Revised SPCC Rule Compliance Deadlines Following Petroleum Industry Lawsuits 
 On January 9, 2003, EPA issued an interim final rule that extended compliance deadlines prescribed by the 
revised Spill Prevention, Control, and Countermeasure (SPCC) rule that became effective on August 16, 2002. 68 
Fed. Reg. 1348 (Jan. 9, 2003). EPA published the revised SPCC rule on July 17, 2002. 67 Fed. Reg. 47,042, 47,140 
(July 17, 2002). Under ' 112.3(a) of the revised SPCC rule, owners or operators of affected facilities in operation on 
or before August 16, 2002, were required to amend their SPCC plans on or before February 17, 2003, and implement 
the amended SPCC plans as soon as possible but no later than August 18, 2003. Owners or operators of facilities 
subject to the rule that became operational after August 16, 2002, but before August 18, 2003 were required to 
prepare SPCC plans on or before August 18, 2003 and fully implement the plans as soon as possible, but no later 
than August 18, 2003. Section 112.3(b) provides that facilities subject to the SPCC rule that become operational 
after August 18, 2003, must have SPCC plans fully implemented prior to commencement of operations. 
 The interim final rule, effective January 9, 2003, extends for a period of 60 days the dates for a facility to amend 
its SPCC plan and implement the amended plan, or in the case of a facility becoming operational after August 16, 
2002, to prepare and implement an SPCC plan that complies with the newly amended requirements. In addition, 
EPA concurrently issued a proposed rule in which the agency is proposing to further extend these compliance 
deadlines for one year. 68 Fed. Reg. 1352 (Jan. 9, 2003). The comment period for this proposed rule ended January 
29, 2003. According to EPA, the 60-day extension was issued to avoid the anticipated flood of extension requests 
from affected facilities, and to ensure adequate consideration of comments received for the proposed one-year 
extension of the deadlines. 
 EPA's suspension of the compliance deadlines comes on the heels of three lawsuits filed by the petroleum 
industry that challenge the revised SPCC rule. American Petroleum Institute v. Whitman, No. 1:02CV02247 
(D.D.C., filed Nov. 14, 2002); Petroleum Marketers Ass'n of America v. Whitman, No. 1:02CV02249 (D.D.C., filed 
Nov. 14, 2002); and Marathon Oil Co. v. Whitman, No. 1:02CV02254 (D.D.C., filed Nov. 14, 2002). American 
Petroleum Institute and Marathon Oil Company assert similar points of dispute over provisions in the revised SPCC 
rule, including EPA's exclusion of produced water from the wastewater treatment exemption to the rule; EPA's broad 
application of "loading rack" secondary containment requirements to all tank truck loading and unloading facilities; 
EPA's expansion of the definition of "navigable waters" under the rule to encompass areas that are not traditional 
navigable waters, wetlands adjacent to such waters, or adjoining shorelines; and EPA's conclusion that facilities are 
not permitted to consider costs and economics in making a determination that satisfaction of secondary containment 
requirements is not practicable. 
 The suit filed by Petroleum Marketers Association (PMA) added a key point of significant interest to the oil and 
gas industry which was emphasized in many comments. PMA claims that EPA improperly interpreted 
"impracticability" as excluding cost and economic considerations, and asserts that EPA failed to adequately assess 
whether the revised SPCC rule will have a significant economic impact on small facilities. The lawsuits request the 
court to vacate the SPCC rule or the relevant portions under challenge, or to issue an injunction deferring 
enforcement of the rule pending compliance with the Administrative Procedure Act and Regulatory Flexibility Act. 
On January 17, 2003, the court stayed the litigation and ordered the parties to show cause why these three cases 
should not be consolidated. Future developments will be tracked in subsequent columns. In the meantime, those 
affected by the SPCC rule should closely consider how best to balance these timing uncertainties against the need to 
start implementing pending SPCC program changes. 
 
CONGRESS / FEDERAL AGENCIES -- GENERAL 
Laura Lindley, Reporter 
 
Revised Procedures to Obtain Disclaimer of Interest from United States 
 The Bureau of Land Management (BLM) amended its regulations implementing section 315 of the Federal Land 
Policy and Management Act (FLPMA), 43 U.S.C. ' 1745, effective February 5, 2003. 68 Fed. Reg. 494 (Jan. 6, 
2003). Section 315 of FLPMA authorizes the Secretary of the Interior to issue a recordable disclaimer of interest to 
help remove a cloud on the title to such lands where a record interest of the United States has terminated by 
operation of law or is otherwise invalid or in cases of avulsion, reliction, or accretion. The implementing regulations 
adopted in 1984 added a requirement that the applicant for a disclaimer be a "present owner of record." 43 C.F.R. 
' 1864.1-1(a). The new rules eliminate that requirement. In addition, under the former rule an application for a 



disclaimer would be denied if more than 12 years had elapsed since the owner knew or should have known of the 
alleged claim attributed to the United States. 43 C.F.R. ' 1864.1-3(a)(1). The amended rule removes this time limit 
insofar as it applied to applications by "states," which are defined to include any of its creations such as cities, 
counties, or other local governmental entities. The preamble to the regulations states that this change was necessary 
to conform to the 1986 revisions to the Quiet Title Act, 28 U.S.C. ' 2409a(g), which also carves out an exception to 
the 12-year statute of limitation for actions brought by a state. 
 The BLM received over 18,000 comments on the draft rule, most of them opposed, based on concerns that the 
amended rule would allow states and counties to obtain disclaimers of asserted R.S. 2477 rights-of-way without 
having established their entitlement to that right-of-way. See generally Thomas E. Meacham, "Public Roads Over 
Public Lands: The Unresolved Legacy of R.S. 2477," 40 Rocky Mt. Min. L. Inst. 2-1 (1994). However, the BLM's 
response to that claim is that BLM could issue disclaimers for valid R.S. 2477 rights-of-way prior to the amendment 
of the rule, and this rule change does not expand or modify BLM's ability to issue such disclaimers. 
 The opponents of the rule also charged that it violated the prohibition contained in the Omnibus Interior 
Appropriations Act for Fiscal Year 1997 on placing into effect any final rule pertaining to the recognition, 
management, or validity of an R.S. 2477 right-of-way. BLM responded that this rule is not affected by the 
moratorium because it simply amends the existing rule to more closely conform to FLPMA and the Quiet Title Act, 
and does not relate to the "recognition, management or validity" of an R.S. 2477 right-of-way. 
 Environmentalists claim that the new rule will allow a land rush by states and counties to obtain disclaimers of 
interests in trails or tracks across sensitive public lands, including wilderness, without any environmental analysis. 
The BLM's position is that a disclaimer does not convey an interest in land, but is merely an administrative 
determination that the United States owns no interest in the lands; therefore, no environmental analysis is necessary. 
The preamble to the rule points out that the existing rules require publication in the Federal Register and in local 
newspapers at least 90 days before a decision is made on a disclaimer application. The amended rule does not affect 
that provision for public comment. 
 
Congress Names New Committee Chairs 
 With the commencement of the 108th Congress and the installation of a Republican majority in the Senate 
comes announcement of the new chairs of committees of interest to mineral developers. In the Senate, Pete 
Domenici (R-NM) chairs the Committee on Energy and Natural Resources and his colleague, Jeff Bingaman (D-
NM) is the ranking minority member. Lamar Alexander (R-TN) chairs the Subcommittee on Energy, while Larry 
Craig (R-ID) chairs the Subcommittee on Public Lands and Forests and Lisa Murkowski (R-AK), appointed by her 
father, Frank Murkowski (the newly-elected governor of Alaska) to fill out his term, chairs the Subcommittee on 
Water and Power. Craig Thomas (R-WY) chairs the Subcommittee on National Parks. 
 On the House side, Richard Pombo (R-CA) was elected to chair the Resources Committee, succeeding retiring 
Jim Hansen (R-UT). Barbara Cubin (R-WY) heads the Subcommittee on Energy and Mineral Resources and Scott 
McInnis (R-CO) chairs the Subcommittee on Forests and Forest Health. 
 
CONGRESS / FEDERAL AGENCIES -- OIL & GAS 
Laura Lindley, Reporter 
 
BLM Releases EPCA Study 
 On January 16, 2003, the Bureau of Land Management (BLM) released its study of impediments to the 
development of federal oil and gas reserves in five basins in the western United States. The report is available on the 
BLM website, www.blm.gov. 
 Section 604 of the Energy Policy and Conservation Act Amendments of 2000, Pub. L. No. 106-469 (Nov. 9, 
2000) directed the Secretary of the Interior to inventory all onshore federal lands for the purpose of identifying oil 
and gas reserve estimates and the "extent and nature of any restrictions or impediments to the development of such 
resources." The resulting report, often referred to as the "EPCA Report," focused on five principal geographic areas: 
Paradox/San Juan Basins in Colorado, Utah, and New Mexico; the Uintah/Piceance Basins in Utah and Colorado; 
the Powder River Basin in Wyoming and Montana; the Greater Green River Basin in Wyoming, Colorado, and Utah; 
and the Montana Thrust Belt in Montana. The EPCA Report concluded that roughly 39% of the federal land in these 
five basins is available for oil and gas leasing with standard stipulations; approximately 25% is available with more 
restrictive stipulations; and approximately 36% is not available for oil and gas leasing. Environmental groups 
pointed to the study as evidence that most federal lands are open to oil and gas development while industry groups 



objected that the study downplays the extent and cost of restrictive stipulations and ignores delays in obtaining 
drilling permits and the restrictive conditions that are imposed on those permits. 
 
ALABAMA C OIL & GAS 
John Land McDavid, Reporter 
 
Alabama Reverses $3.5 Billion Judgment Against Exxon 
 The Alabama Supreme Court reversed and remanded a trial court judgment in favor of the State of Alabama 
against Exxon for $87,692,695 in compensatory damages and $3,420,000,000 in punitive damages because an 
opinion letter of an Exxon staff attorney was a confidential communication and should not have been admitted. 
Exxon Corp. v. Dep't of Conservation Natural Resources, No. 1001053, 2002 WL 31845900 (Ala., Dec. 20, 2002) 
(not released for publication).
 The action involved royalty payments and deductions for costs on production from Exxon's wells in Mobile 
Bay. In the 1980s Exxon paid $585 million in bonuses for its Mobile Bay leases, which were taken on an oil and gas 
lease form prepared by a staff attorney of the Alabama Department of Conservation especially for the offshore sales. 
As production was obtained, the various facilities for treatment and transportation completed, and the time for 
payment of royalties approached, Exxon's manager of its Mobile Bay project requested from an Exxon staff attorney 
an opinion as to payment of royalties and allocation of costs in connection with the Alabama offshore leases. The 
opinion gave three possible interpretations of the lease provisions concerning royalty and costs, assessed the 
likelihood of success of each in the event of litigation, and indicated the interpretation most favorable to Exxon was 
the least likely to be upheld in the event of litigation. The letter was admitted by the trial court and was used by 
Alabama in all stages of the litigation. On appeal, Alabama argued: (1) the writing was not a "confidential 
communication," (2) if it was a confidential communication, Exxon had waived the privilege by the distribution of 
the letter to representatives of Exxon who were outside the "control group" and whose duties were not closely 
related to the payment of royalties, (3) the confidentiality privilege was waived through the crime-fraud exception to 
the attorney-client privilege, and (4) even if the privilege was not waived, the admission was harmless. 
 The Alabama Supreme Court held the attorney was an in-house attorney for Exxon and Exxon was his client; 
corporations are entitled to the benefit of the attorney-client privilege; the attorney had been requested to render a 
legal opinion as to the interpretation of the lease; and the letter clearly represents a communication of legal advice 
pertaining to the interpretation of a contract. 
 Alabama argued that Exxon had waived the privilege by distribution to persons who were not qualified 
representatives of Exxon on the basis of two items of evidence. One was the "Courday documents," which were 
admittedly not confidential, and were prepared for presentation to a senior vice president. This document contained 
some of the information also contained in the attorney's letter. The court found that the Courday documents and the 
staff attorney's opinion letter were sufficiently dissimilar so that the Courday documents did not represent a waiver 
of the privilege. 
 Another item of evidence was a rubber stamp that contained a date and ten sets of initials beside which were 
boxes to be initialed by the recipients. The stamp was placed on the upper right hand corner of the opinion letter. 
None of the boxes were initialed. Testimony revealed that several people received copies of the letter. The court 
found that all of them were qualified representatives of Exxon and that Exxon had made a prima facie showing of 
confidentiality so that the burden shifted to the state, which the state did not meet. 
 Concerning the crime-fraud exception, the court pointed out that the trial court had rejected this argument and 
also rejected it on the basis that there was no evidence Exxon was engaging in fraud at the time it requested the letter 
or that the letter was requested to further the scheme of the alleged fraud, and thus did not qualify for the crime-fraud 
exception. 
 The court stated the admission of the letter, instead of being harmless, was prejudicial, pointing out that 
Alabama's attorney had made use of the letter throughout the trial and said statements of Alabama's attorney at the 
trial essentially admitted that the admission of the letter prejudiced Exxon. 
 Six justices joined in the per curiam opinion. One justice concurred as to punitive damages and dissented as to 
compensatory damages. Two justices dissented. 
 



ALASKA -- OIL & GAS 
John K. Norman, Reporter 
 
IBLA Dismisses Air Quality Appeal for Lack of Standing 
 In Alaska Center for the Environment, IBLA 2000-231 (Order Dec. 20, 2002), several environmental advocacy 
groups argued that the Bureau of Land Management's grant of "exclusion zones" around oil drilling platforms could 
result in unacceptable pollution and environmental harm to these areas. They contended that, by excluding the public 
from these areas, the permittees might not be required to meet national ambient air quality standards established by 
the U.S. Environmental Protection Agency pursuant to the federal Clean Air Act, 42 U.S.C. '' 7408-7409, and 
would thus be free to emit more air pollutants. Appellants argued that BLM's approval of the air quality exclusion 
zones violated provisions of the National Environmental Policy Act of 1969, 42 U.S.C. ' 4332(2)(C), the Federal 
Land Policy and Management Act of 1976, 43 U.S.C. ' 1732(b), and the Alaska National Interest Lands 
Conservation Act (ANILCA), 16 U.S.C. ' 3120. The Interior Board of Land Appeals (IBLA), by Order dated 
December 20, 2002, dismissed the air quality appeal due to the appellants' lack of standing. 
 On January 28, 2000, the Northern Field Office (NFO) of the Bureau of Land Management (BLM) in Alaska 
originally issued a finding of no significant impact and record of decision (FONSI/ROD), approving, without 
modifications and additional stipulations, applications submitted by ARCO Alaska, Inc. -- now Conoco 
Phillips Alaska, Inc. (ARCO), for permits to drill and a right-of-way to conduct winter exploration operations on 
certain of its oil and gas leases in the National Petroleum Reserve-Alaska (NPR-A). 
 The NFO authorized ARCO to drill up to eight winter exploratory wells during not more than three winter 
seasons, and, inter alia, to establish air quality exclusion zones of 130 meters by 130 meters immediately around 
each drill pad to protect the public from exposure to ambient air that, under worst case conditions, might temporarily 
exceed national air quality standards. The NFO based its decision on the analysis in environmental assessment (EA) 
AK-02-00-0011, which was tiered to and incorporated a 1998 environmental impact statement (EIS) prepared by the 
Northeast National Petroleum Reserve-Alaska Integrated Activity Plan (IAP/EIS). 
 The Director of the Alaska State Office, BLM, upheld the NFO's original decision. The Director's decision was 
then appealed by the Alaska Center for the Environment; Alaska Wilderness League; Defenders of Wildlife; 
Greenpeace, Inc.; Northern Alaska Environmental Center; Sierra Club; and the Wilderness Society (Appellants). 
 In its Order dated December 20, 2002, the IBLA dismissed the appeal for lack of standing. In dismissing the 
appeal, the IBLA held that there are two requirements which must be met to establish standing: (1) the appellant 
must have been a party to the case being appealed, and (2) the appellant must have a legally cognizable interest that 
is adversely affected by the decision of the BLM officer. In this case, the IBLA found that Appellants satisfied the 
first requirement, as they "clearly participated both in the process leading up to issuance of the FONSI/ROD and in 
the administrative appeal to the State Director"; however, Appellants had not satisfied the second requirement, as 
they had not demonstrated they had a legally cognizable interest adversely affected by the state director's decision. 
 The IBLA reasoned that to have a "legally cognizable interest," Appellants "must identify how the particular 
BLM action in question actually adversely affects [their] interest." Appellants could not rely alone on their 
organizational interest or "deep concern for a problem." The IBLA held that the interest need not be an economic or 
property interest (although it might include use of the land involved or ownership of adjacent land), but the interest 
must be colorable, identifying specific facts giving rise to a conclusion, rather than merely stating a conclusion. The 
threat of injury and its affect on an appellant must be more than hypothetical. The threat of injury must be real and 
immediate. 
 In an attempt to demonstrate standing, Appellants submitted a declaration from an individual who was a 
member of most of the Appellant organizations. The declaration asserted that the individual was an owner of an 
environmental and consulting and guiding business that focuses on the Arctic wilderness, that she visited the Arctic 
several times, and that she personally has enjoyed and will continue to enjoy the beauty, wildness, quiet, and rich 
wildlife of the Arctic. 
 The IBLA found the declaration insufficient to establish a legally cognizable interest that was adversely affected 
by the challenged decision. The IBLA noted that the declarant "has not shown that she has used or will use lands 
actually included in or adjacent to the exclusion zones." Furthermore, the IBLA did not find an explanation for how 
the exclusion zones (within which national ambient air quality standards might temporarily be exceeded under worst 
case meteorological conditions during the winter drilling season) would adversely affect declarant's interests during 
her planned annual summer visits to the NPR-A. The speculative nature of the harm declarant alleged was not 
enough to present the type of real and immediate injury necessary to support standing. Therefore, the IBLA 
dismissed the appeal. 



 This Order provides guidance as to what is required to establish standing in an administrative appeal to the 
IBLA involving environmental and land use matters. In a related proceeding currently pending before the 
Commissioner of the Alaska Department of Natural Resources (DNR), Trustees for Alaska (Trustees) have appealed 
a decision of the Director of the Division of Oil and Gas, allowing the creation of the same air quality exclusion 
zones that were involved in this IBLA appeal. The parties (ARCO and Trustees) have briefed the standing issue and 
a decision by the Commissioner of DNR is expected soon. 
 
ARIZONA -- MINING 
Michael R. Urman, Reporter 
 
New Law Authorizes Counties to Establish Aggregate Mining Operations Zoning Districts 
 The Arizona legislature recently amended Ariz. Rev. Stat. ' 11-830 relating to the regulation of aggregate 
mining operations in Arizona. The legislature also added Ariz. Rev. Stat. '' 27-441 to 27-448 to provide definitions 
and procedural guidance consistent with the modifications to Ariz. Rev. Stat. ' 11-830.
 The recent amendments allow counties to prevent, restrict, or otherwise regulate aggregate mining operations. 
The term "aggregate mining" refers to clearing, covering, or moving land using mechanized earth-moving equipment 
for aggregate development and production purposes. "Aggregate" is defined as cinders, crushed rock or stone, 
decomposed granite, pumice, pumicite, and sand. An "aggregate mining operation" is real property that is owned, 
operated, or managed by the same person for mining aggregate and is located in an "aggregate mining operations 
zoning district" established under Ariz. Rev. Stat. ' 11-830. 
 Under the new law, if a county with a population of two million or more receives a request by at least 100 
residents who live within one-half mile of an existing aggregate mining operation, the board of supervisors of that 
county must establish an aggregate mining operations zoning district. Additionally, the board of supervisors of any 
county, irrespective of its population, may in its discretion establish one or more aggregate mining operations zoning 
districts. Such zoning districts, however, may only be located in areas that are inventoried and mapped as areas of 
known reserves or in areas with existing aggregate mining operations. 
 Upon establishing an aggregate mining operations zoning district, the county board of supervisors must appoint 
an Aggregate Mining Operations Recommendation Committee for that district. The Committee may include up to 
seven aggregate mining operators. The Committee must also have an equal number of property owners who are not 
operators and who are not employed by or represent operators. 
 The purpose of the Committee is to make recommendations to the county board of supervisors for standards 
regulating zoning districts. A county may then adopt regulations recommended by its Committee with respect to 
permitted uses, procedures for approval of property development, standards for dust control, days/hours of operation, 
setbacks, off-street parking, signs, property reclamation not regulated by other laws, and noise and air pollution 
control. Any administrative regulations adopted by the board of supervisors must also be approved by the Arizona 
State Mine Inspector. The State Mine Inspector may only disapprove such regulations if they duplicate, conflict 
with, or are more stringent than applicable federal, state, or local laws. 
 The new law also requires that new and existing aggregate mining operations obtain a "community notice 
approval" from the Arizona State Mine Inspector before beginning new operations or making "major modifications" 
to existing operations. Obtaining a community notice approval requires that the operator file an application and filing 
fee with the State Mine Inspector. The application must contain detailed information about the operation. A copy of 
the community notice is then sent to each residential property owner within a one-half mile radius of the aggregate 
mining operation, the Aggregate Mining Operations Recommendation Committee for that district, if one exists, and 
the appropriate Arizona Water Conservation District. If there is public interest in the community notice, the State 
Mine Inspector must schedule and hold a public meeting regarding the operation. 
 The State Mine Inspector must approve or disapprove a community notice application within 60 days. After an 
operation has been approved, property owners may file complaints with the applicable Aggregate Mining Operations 
Recommendation Committee if they believe that an operation is not in compliance with its approved community 
notice. The Committee must give a written recommendation to the State Mine Inspector within 30 days of 
considering any complaint, and the State Mine Inspector must render a decision on the complaint within 30 days of 
receiving the Committee's recommendation. 
 Existing aggregate mining operations desiring to make only "minor modifications" have different requirements 
than those that apply to new operations or existing operations making major modifications. Existing operations 
making minor changes must file an application for a minor modification to an approved community notice with the 
State Mine Inspector. These minor modifications will be considered approved upon submission to the State Mine 



Inspector. Minor modifications of existing operations are not subject to the application fee or the public notice 
requirements for new operations or major modifications to existing operations. 
 
ARKANSAS -- OIL & GAS 
Thomas A. Daily, Reporter 
 
Arkansas Court of Appeals Affirms Injunction Against Use of Well Road Under "Accommodation Doctrine" 
 In McFarland v. Taylor, 76 Ark. App. 343, 65 S.W.3d 468 (2002), the Arkansas Court of Appeals affirmed an 
injunction granted by the trial court against appellants' continued use of a road across the appellees' land for access 
to appellants' oil well. The road had been used for access to the well for approximately 20 years. However, the 
appellees' son, daughter-in-law, and small granddaughter recently moved into a mobile home on the road and 
complained about the annoying traffic on the road and potential danger to the small child. They presented evidence 
that an alternate road could be utilized at a cost of no more than $1,500 to the appellants.
 The court of appeals held that, while an oil and gas lessee has a reasonable right of ingress and egress, he must 
use it in the manner "least injurious" to the surface owner. Moreover, the court stated that "what is reasonable is a 
question of fact." 65 S.W.3d at 471. Thus, the standard of review was whether the lower court's determination of 
reasonableness was clearly erroneous. The appellate court held that the lower court's injunction requiring the use of 
the alternate road, even at an additional cost, was not clearly erroneous and thus should be affirmed. 
 This case, as well as Diamond Shamrock Corp. v. Phillips, 511 S.W.2d 160 (Ark. 1974), suggests that Arkansas 
takes a more liberal approach to the accommodation doctrine than some other states. 
 
CALIFORNIA -- MINING 
M. William Tilden & Penelope Alexander-Kelley, Reporters 
 
Easement of Necessity Arises Where the United States was the Common Owner Before Conveyance 
 In Kellogg v. Garcia, 102 Cal. App. 4th 796 (2002), the Kelloggs claimed an easement of necessity across 
adjacent land in order to access its landlocked parcel, which included portions of land known as the Chino Quartz 
Mine and Wild Rose Mine. The evidence showed that the federal government issued a patent to the Chino Quartz 
Mine in 1878 and that all of the property surrounding the Chino Quartz Mine was federal land. Thus, any roads that 
would have existed in the area would have been on land owned by the federal government. No evidence was 
produced showing that a road existed in 1878, but evidence did show that a road, called the "north road," was in use 
in 1944 providing access to the Chino Quartz Mine. In the early 1990s, the Kelloggs sued to quiet title, claiming an 
easement along the north road. The trial court found the Kelloggs did not have an easement by way of necessity, but 
the court of appeal reversed.  
 Under California law an easement by way of necessity arises by operation of law when it is established that: 
(1) there is a strict necessity for the right-of-way (e.g., landlocked) and (2) the dominant and servient estates were 
under the same ownership at the time of the conveyance giving rise to the necessity. The trial court determined that 
the element of common ownership was not satisfied because the original owner of the properties in this case was the 
federal government. The court of appeal found that the current trend in the law and more recent California case law 
support the conclusion that an easement by necessity can exist where the federal government conveyed a property 
landlocked by other federal property. In this case, the parties conceded on appeal that in 1878, substantial evidence 
showed that the federal government was the common owner of the land, including land between the Chino Quartz 
Mine and the north road. Additionally, since the Chino Quartz Mine was landlocked by federal land after it was 
conveyed, substantial evidence supported the finding of strict necessity for the right-of-way. Finally, evidence 
showed that the necessity had never ceased to exist at any time, but if it did cease to exist, the owner of the servient 
estate would be entitled to seek relief from the easement. 
 
Update on New Legislative Limits on Surface Mining Operations Near Native American Sites 
 The last Newsletter, Vol. XIX, No. 4 (2002), reported that S.B. 483 was enacted into law on September 30, 
2002. This law prohibited approval of a mining reclamation plan and financial assurances for certain mining 
operations located near any Native American sacred site and/or area of special concern. S.B. 483 specifically 
provided that it would not take effect unless another law, A.B. 1878, also became effective. On September 30, 2002, 
Governor Davis vetoed A.B. 1878, and S.B. 483 failed to become effective law by its own terms. 
 Subsequently, the governor's office directed the State Mining and Geology Board to pass emergency regulations 
to require the backfilling of open pits. An emergency rule was adopted on December 12, 2002, requiring that any 



open pits for certain metallic mines be backfilled to original contours. On January 16, 2003, the State Mining and 
Geology Board voted unanimously to initiate the public comment process for adopting final pit backfill regulations. 
The Board made some changes to the regulation, e.g., adding copper and lead to the list of metals, but the 
substantive requirement remains. That regulation is undergoing public comment prior to becoming effective. 
In addition, there is current legislation pending in the state legislature that would impose similar, and more onerous 
requirements. S.B. 22 would impose new requirements on approvals of reclamation plans or financial assurances for 
a surface mining operation for gold, silver, copper, or other metallic minerals, for operations located on, or within 
one mile of, any Native American sacred site and located in an area of special concern. This new legislation 
proposes that the reclamation plan require that all excavations be backfilled and graded to achieve original contours 
including by placing excess materials into excavated areas, and that there be sufficient financial assurances to 
provide this level of appropriate reclamation. Any surface mining operation in existence on January 1, 2003, with an 
approved reclamation plan and with financial assurances approved prior to September 1, 2002, is exempted, as are 
any amended reclamation plans or financial assurances for the continued operation or expansion of such surface 
mining operations. These changes were designed to block the Glamis Imperial mining project in Imperial County. 
S.B. 22 was passed by a 2/3 majority in the state senate and has moved on to the assembly. 
 
IDAHO -- MINING 
Christopher H. Meyer, Guest Reporter 
 
Idaho Passive Road Creation Statute and R.S. 2477 
 In a unanimous decision, the Idaho Supreme Court upheld the public road status of Indian Creek Road near the 
main Salmon River in Idaho. Farrell v. Board of County Comm'rs of Lemhi County, No. 27,546, 2002 WL 31875415 
(Idaho Dec. 27, 2002), petition for rehearing pending. The road traverses a narrow canyon and provides access to 
32,000 acres of public lands and various inholdings. The court first addressed whether the road was properly created. 
Because the road was created by early settlers on public lands, it qualifies as an "R.S. 2477" road. (Revised Statute 
2477, adopted by Congress in 1866, declared "the right of way [for such roads] is hereby granted.") The issue in 
Farrell was what is required, under Idaho law, to "accept" the federal government's grant. Idaho courts have long 
held that acceptance requires either compliance with the state's passive road creation statute (prescriptive use and 
maintenance for five years) or some "positive act" by local government manifesting an intent to accept. 
 In Farrell, the court made clear that the "positive act" does not require full compliance with statutory rules for 
formal road creation. Instead, the court said, it meant something "more lax." Just how lax is not clear. In this case, 
the county action accepting the road was quite formal and, although the court did not say so, presumably sufficient to 
satisfy the statutory procedure for formal road dedication. 
 The court went on to affirm a second, and more dramatic, theory offered by the Road Users (Appellants). In 
1916-1917 (fifteen years after the county accepted the road into its system), the federal government patented lands 
along the road to various homesteaders. In executing this conveyance, the government filed and recorded plats 
depicting Indian Creek Road crossing the properties. Although there were no words of dedication, the mere 
identification of the road on the recorded plat in conjunction with sale of the property was sufficient to constitute a 
proper common law dedication of the road under Idaho law. The court specifically rejected two arguments: (1) that 
the doctrine is limited to urban settings, and (2) that it requires a metes-and-bounds description of the road. 
 The court then turned to the issue of abandonment. The court restated the operative principles of the "passive 
abandonment" statute. The party urging abandonment has the burden of demonstrating both non-use and non-
maintenance for a five-year period. Non-use is a separate issue, and will not be presumed on the basis of non-
maintenance. The court repeatedly refers to the passive abandonment statute as having applicability only until 1963. 
The reader should understand that 1963 was the pivotal date in this case, because in that year the legislature made it 
inapplicable to roads that serve public lands. However, the passive abandonment statute continued to operate in other 
contexts until its complete repeal in 1993. 
 Because the evidence regarding non-use in this case was sketchy, at best, Ranch Owners (Appellees) placed 
considerable emphasis on the fact that parts of the road had been relocated within the narrow river canyon. However, 
the court rejected the argument that such relocation, without modification of the termini, constituted abandonment. 
The new standard set by the court is that the realignment must "change the identity of the road" to constitute an 
abandonment. 
 Another significant ruling of the court is that the passive abandonment statute does not apply at all to roads 
created by common law dedication. In other words, a road created by common law dedication may only be vacated 
through formal action of the controlling local government. This point of law is a central issue in the pending petition 



for rehearing. The court noted that state statutes have provided over the years mechanisms for a county to formally 
abandon a road. The court, however, rejected Ranch Owners' arguments that (1) failure to include the road on a 
county road map, and (2) the existence of a prosecutor's opinion concluding that the road had been abandoned do not 
satisfy the requirement for a finding that the road is no longer necessary and/or not in the public interest. 
 The opinion also dealt with the validity of a county stipulation during the course of the litigation, finding that 
the county government may not make decisions to abandon litigation on the basis of "consensus," particularly in 
light of open meeting laws. This point is also subject to the petition for rehearing.
 Finally, the court addressed the Road Users' argument that the entire case was improperly postured as a quiet 
title action, and should instead have been initiated by a petition to the county under Idaho Code ' 40-203. The court's 
resolution of this claim is somewhat difficult to decipher. The court concluded that "the procedures outlined in ' 40-
203 apply to any claims of abandon-ment between 1963 and 1998." 2002 WL 31875415, at *10. 
 
KANSAS -- OIL & GAS 
David E. Pierce, Reporter 
 
Lessee Entitled to Inject Off-Lease Produced Water for Secondary Recovery Operations 
 In 1962 the landowner entered into an oil and gas lease giving the lessee the right to use the leased land "for the 
sole and only purpose of mining and operating for oil and gas...." Prior to 1988 a salt water disposal agreement with 
the lessor allowed the lessee, for a fee, to dispose of produced water from adjacent leases into an injection well on 
the leased land. The salt water disposal well was plugged and abandoned in 1988. In 1996 the lessee obtained a 
permit from the Kansas Corporation Commission (KCC) to inject water into a well on the leased land as part of a 
secondary recovery operation. The lessee did not attempt to unitize the leased land. The parties stipulated that the 
lessee's secondary recovery operations resulted in increased oil production from the leased land. The lessor conceded 
the lessee had the authority to conduct secondary recovery operations. However, the lessor asserted the lessee could 
not bring off-lease produced water onto the leased premises without lessor's consent. The lessee contended the use of 
off-lease produced water to conduct secondary recovery operations was encompassed by its right of "operating for 
oil and gas." 
 In Crawford v. Hrabe, 44 P.3d 442 (Kan. 2002), the court held that the lessee, under the facts, had the right to 
use off-lease produced water to support legitimate secondary recovery operations on the leased land. Although the 
lessee would not be able to use the injection well to merely "dispose" of the produced water, in this case the lessee 
was injecting the water as a necessary component of its secondary recovery operations. 
 
"Commence to Drill" Clause Can be Satisfied with Small Rig Used to Set Conductor Pipe 
 The primary term of an oil and gas lease would terminate on July 14, 2000, unless the lessee "shall commence to 
drill a well." The lessee took the following action prior to midnight on the 14th: July 11, filed notice of intent to drill; 
July 12, contracted with Big A to drill to the targeted 6,500 foot depth and dirt contractor began preparing drill site; 
July 14, filed amended notice of intent to drill and Weeder Well Services drilled a 51-foot hole and set 20-inch 
conductor pipe. Following a brief rain delay, Big A moved on site to begin completing drilling operations on July 16. 
The lessor asserted the lessee failed to commence to drill a well because it did not have a rig on site, capable of 
drilling to the targeted 6,500-foot depth, on July 14. 
 The court in Bunnell Farms Co. v. Samuel Gary, Jr. & Assoc., 47 P.3d 804 (Kan. Ct. App. 2002), held the lessee 
complied with the literal terms of the lease clause by using the small rig to "drill" on the critical date. However, the 
court expressly noted that it was consistent with "standard drilling practices" to use a small rig to set conductor pipe. 
47 P.3d at 807. 
 The court's opinion in Bunnell appears to take a more accommodating tone than Hall v. JFW, Inc., 893 P.2d 837 
(Kan. 1995), which held that anything short of actual drilling on the critical date would not satisfy a "commence to 
drill" clause -- although the result might be different under a "commence operations to drill" clause. The Kansas 
Supreme Court has not addressed these issues. 
 
Surface Lease Could Not Be Renewed after Expiration 
 In Duffy v. Casady, 28 P.3d 1040 (Kan. Ct. App. 2001), Casady entered into a lease with Duffy to use the 
surface of his land for a centralized collection of tanks to support Casady's oil operations on six area leases. The 
lease term was from July 1, 1975, through June 30, 1980, "provided, however, that Lessee shall have the option to 
extend this lease for successive one-year terms upon payment to Lessors, in advance of each July 1 anniversary, the 
annual rental hereunder." 28 P.3d at 1041. The annual rent was $250; the lease did not provide for any increase of 



rent upon renewal. Casady exercised his renewal option from July 1, 1980, through July 1, 1997. Duffy sought to 
renegotiate the rent in 1985 and 1992 but Casady "elected to stand on the terms of the written lease and his 
unconditional right to a 1 year extension upon timely payment of $250." Id. Casady inadvertently failed to make the 
July 1, 1998, extension payment and on July 20, 1998, Duffy gave him notice his lease had terminated. On July 22, 
1998, Casady attempted to make the July 1 payment which Duffy refused. When Duffy sued to have Casady vacate 
the leased land, Casady sought to avoid the "forfeiture" that would cost him in excess of $90,000 to remove his tanks 
and relocate his operations. The trial court concluded equitable relief was appropriate and Duffy appealed. 
 The appellate court reversed, finding equitable principles should not apply because this is not any sort of 
forfeiture. As Judge Knudson noted: "Under the facts of this case, equity could not be invoked to extend or renew a 
commercial lease that has already expired by its express terms." Id. at 1042. 
 
Courts Can Now Consider the Separate Value of Gas Well When Determining Fair Market Value of 
Condemned Land 
 In Creason v. Unified Government of Wyandotte County, 33 P.3d 850 (Kan. 2001), the Kansas Supreme Court 
construed amendments to Kan. Stat. Ann. ' 26-513. The county had condemned 31 acres with a home and other 
improvements, including an operating natural gas well owned by the landowner. The trial court refused to admit 
evidence concerning the commercial value of the gas well. Under the "unit rule," used with the comparable sales 
method of valuation, improvements on land cannot be separately valued but are merely considered in determining 
the total value of the real estate. 
 However, in 1999, Kan. Stat. Ann. ' 26-513 was amended to provide: "The fair market value shall be 
determined by use of the comparable sales, cost or capitalization of income appraisal methods or any combination of 
such methods." The Kansas Supreme Court found this statute placed the three valuation methods on equal footing 
with the "unit rule" being a limit only on the comparable sales method. Creason had argued: "that to arrive at the fair 
market value of his property, the capitalization of income method of valuation must be utilized, and McCune's 
testimony regarding the potential income represented by the gas reserves was necessary to value the property using 
the capitalization of income method of valuation." 33 P.3d at 854. The court agreed and reversed the trial court 
holding: 
 

[T]o demonstrate how the value of the property as a whole is enhanced by a natural asset, evidence can be 
introduced of its separate value.... Properly instructed, the jury could have found that the commercial value 
of the gas well on Creason's property would have an effect on the amount of money that a well-informed 
buyer would be justified in paying for Creason's property. The trial judge erred by failing to allow the jury 
to consider the testimony relative to the value of the gas well. 
 

33 P.3d at 855. 
 
Appeal Concerning Refunds for Overpayment of Royalty Not Ripe for Review 
 From 1983 through 1988 gas producers were able to provisionally recover ad valorem taxes as part of the price 
charged pipeline purchasers for natural gas. At the time it was believed the Kansas ad valorem tax qualified as a 
production-related tax under ' 110 of the Natural Gas Policy Act. This meant the tax could be added to the 
maximum lawful price paid by the purchaser of the gas. The total proceeds paid for the gas were thereby increased 
with a portion of the increase paid to the lessor, reflecting a reimbursement of the lessor's share of the ad valorem 
tax. In 1997 it was finally determined that the Kansas ad valorem tax did not qualify under ' 110 and the producers 
were ordered to refund all ad valorem taxes recovered in excess of maximum lawful prices since 1983. In Plains 
Petroleum Co. v. First National Bank of Lamar, 49 P.3d 432 (Kan. 2002), the Kansas Supreme Court considered the 
first ruling in the producers' attempt to recoup the royalty owner's share of the refunded ad valorem taxes. The trial 
court had before it producer unjust enrichment claims which the court held were time-barred and also ruled that a 
statute purporting to address the statute of limitations after-the-fact violated due process. The court did not address 
the producers' theory that even if their claims were barred by the statute of limitations, they could nevertheless 
engage in a setoff of the amount due against future royalties. The court elected not to decide that issue. 
 The holding in Plains is pretty simple: the decision of the trial court was not a "final order" and therefore not 
appealable. The parties did not seek, or obtain, a finding under Kan. Stat. Ann. ' 60-2102(b); nor did they obtain 
permission from the court of appeals to accept an interlocutory appeal. The court sent the case back to the trial court 
for further proceedings. 
 



Trial Court Properly Exercised Discretion to Deny Prejudgment Interest on Operator's Reimbursement 
Claim
 Conoco had been held liable for all price overcharges associated with wells that were erroneously classified as 
"stripper" wells. Although there were several working interest owners who actually received the overcharges, the 
government held Conoco liable for the full amount under an "operator liability" theory. Conoco paid all amounts 
due, including interest, and then sought to recover the principal and interest from its working interest owners, 
including J.M. Huber Corp. The interest ran from 1982 to 1998 and for J.M. Huber Corp. the principal was $60,000 
and the interest was $255,000. The trial court awarded Conoco $60,000 plus $10,000 in interest. The remaining 
$245,000 in interest was denied because Conoco had not demanded reimbursement until July 30, 1998. 
 In Conoco Inc. v. J.M. Huber Corp., 289 F.3d 819 (Fed. Cir. 2002), the court affirmed Judge Belot's use of the 
court's equitable powers to fashion an appropriate remedy, recognizing recovery was being sought using the 
equitable remedy of restitution. 
 
Deed Created a Joint Tenancy with Right of Survivorship 
 In re Estate of Lasater, 54 P.3d 511 (Kan. Ct. App. 2002), a mother conveyed her home to herself and her son, 
providing in the deed that it would be owned 99% by the mother and 1% by the son. The son actually paid the 
mother the equivalent of 1% of the value at the time of the conveyance. However, the intention clause of the deed 
indicated they would hold the property in "joint tenancy" and that their disproportionate rights while both parties 
were living would not "defeat the survivorship rights of the surviving joint tenant to succeed to a predeceased joint 
tenant's ownership interest in said property." 54 P.3d at 513. During the mother's last sickness she received Medicaid 
benefits and upon her death the Kansas Department of Social and Rehabilitation Services (SRS) initiated a creditor's 
administration of her estate. The SRS claimed her home was part of her estate; the son claimed it was non-probate 
property that passed to him through his right of survivorship. The appellate court held the conveyance created a joint 
tenancy with the right of survivorship and not a tenancy in common. Therefore, the home passed outside of the 
mother's estate. 
 The major issue was whether it was possible to create a joint tenancy, with the requisite "unity of interest," 
when the property was not owned in equal, undivided interests. The court distinguished "unity of interest" from 
"unity of equality of interest" and held the latter was not required to create a joint tenancy. The court stated: "The 
'unity of interests refers to the necessity that all tenants have interests of the same duration, and accordingly one 
cannot be a joint tenant for life and another joint tenant for years.' " 54 P.3d at 514, quoting 2 Tiffany Real Prop. 
' 418 (3d ed. 2001). 
 
The Rural Kansas Self-Help Gas Act 
 The Rural Kansas Self-Help Gas Act, 2002 Kan. Sess. Laws ch. 77, allows a "rural gas user," or the rural gas 
user's "gas provider," to arrange for gas service without becoming a public utility and without being hindered or 
limited by any certificated area held by a public utility. "Rural gas user" is defined as "any person currently using 
natural gas from a wellhead or gathering facility for agricultural purposes on property they own, lease or operate that 
is located outside city limits and not presently receiving gas service from an existing gas service utility." Ch. 77, 
' 1(k). If the utility holding the certificate is not already providing "firm gas service" as defined in the act, "then the 
existence of such public utility and its certificate will not in any way limit the rural gas user or the rural gas user's 
provider in establishing and maintaining the rural gas service provided for by this act." Id. ' 2. 
 This statute was designed to address the rights of persons who are currently obtaining gas from a wellhead or off 
of a gathering system who, due to declining gas production and field pressures, seek out alternative gas supplies and 
transportation options. In many instances certain gas utilities had obtained exclusive "certificated areas" that allowed 
them to require the consumer to pay in excess of 504 per Mcf of gas to access a transportation system. The utility 
had the exclusive right to "serve" the area, but no obligation to serve. Essentially the consumer was required to build 
all connecting pipelines and the 504 per Mcf fee was collected to let the gas flow through a meter --  with the 
consumer also paying for the gas and whatever it cost to move the gas to the metering point on the pipeline. The 
economics were apparently such that the utilities holding the certificates were not interested in extending service and 
instead served a passive role as gatekeeper to the third-party pipeline. The regulatory system created exclusive rights 
that, absent any obligation or incentive to provide services, actually retarded the availability of gas service to the 
area farmers -- all of whom were sitting in the world's largest gas field. The act was designed to provide the rural gas 
user with maximum flexibility to meet their own gas supply needs; thus the title "Rural Kansas Self-Help Gas Act." 
The act also recognizes the importance of the "nonprofit public utility" (NPU) in providing service in areas neglected 
by existing certificate holders. Section 4 of the act provides:



When two or more rural gas users combine...to operate as a nonprofit public utility (NPU), if the rural gas 
service is provided within an area where a public utility holds a certificate, the existence of such public 
utility and its certificate will not in any way limit the rural gas users, the NPU, or their gas provider, in 
establishing and maintaining the rural gas service provided for by this act. 

 
Flaring/Venting Statute Broadened to Include Gas from Gas Wells 
 The original version of Kan. Stat. Ann. ' 55-102 contained authority to flare gas only "in connection with 
the production of oil...." The amended version of ' 55-102 expands the Kansas Corporation Commission's 
authority to permit flaring or venting of gas "from natural gas wells or in connection with the production of oil, 
or coalbed natural gas produced from coal seams or associated shale...." 2002 Kan. Sess. Laws ch. 206. 
 
MISSISSIPPI --  OIL & GAS 
John Land McDavid, Reporter 
 
Mississippi Tort Reform Legislation 
 In a special session that ran for 83 days in 2002, the Mississippi legislature first adopted a Medical 
Malpractice Tort Reform Act, 2002 Miss. Laws 3d Ex. Sess. ch. 2 (H.B. 2), and then a Civil Justice Reform Act, 
2002 Miss. Laws 3d Ex. Sess. ch. 4 (H.B. 19). Both bills were signed by Governor Musgrove and became 
effective January 1, 2003. 
 The U.S. Oil and Gas Association, Alabama/Mississippi Division, joined with other business trade 
associations to lobby for tort reform. In addition to the usual tort claims, the Mississippi oil and gas industry has 
had to defend numerous lawsuits involving naturally occurring radioactive material (NORM). 
 The Civil Justice Reform Act provides in major part: 
 (1) civil actions shall be commenced in the county where the defendant resides, or where the act occurred, 
or where the event that caused the injury occurred; civil actions against a nonresident may be commenced in the 
county where the plaintiff resides or is domiciled; civil actions alleging a defective product may also be brought 
in the county where the plaintiff obtained the product; and several statutes providing for venue in actions against 
non-residents, nonresident motorists, railroads, and insurance companies are repealed; 
 (2) liability for noneconomic damages shall be several only and economic damages shall be several if the 
defendant is determined to be less than 30% liable and joint and several for liability above 30% but not more 
than 50%; 
 (3) a defendant whose liability is based solely on his status in the stream of commerce may be dismissed 
from a product liability claim provided another defendant, including the manufacturer, is properly before the 
court and from whom recovery may be had for the plaintiff's claim, however, no such dismissal shall operate to 
divest a court of venue or jurisdiction otherwise proper at the time the action is filed; and a defendant so 
dismissed shall be considered to remain a party only "for such purposes," which order of dismissal shall be 
interlocutory; 
 (4) places a cap on punitive damages based on the net worth of the defendant, beginning at $20 million for a 
defendant with a net worth of one billion dollars and descending in five increments to 4% of the net worth of a 
defendant with a net worth of $50 million or less, which limitation shall not be disclosed to a jury; these 
limitations shall not apply to actions brought for damages resulting from an act because of which a defendant is 
convicted of a felony, or if the act was done while under the influence of alcohol or drugs, which exception shall 
not apply (that is, the caps will apply) to an employer of such a person if such person was acting outside the 
scope of his authority; and the caps do not apply in any instance to contracts, libel, or slander and actions 
involving asbestos; 
 (5) no owner or person controlling or managing property shall be civilly liable for criminal acts of a third 
party unless such owner knew or reasonably should have known of the risk of criminal conduct; 
 (6) the authority to bring an action against firearms or ammunition manufacturers or dealers is exclusively 
reserved to the state; 
 (7) there shall be no recovery for loss of enjoyment of life as a separate element of damages apart from pain 
and suffering damages and in a wrongful death action there shall be no recovery for loss of enjoyment of life 
caused by death; 
 (8) an attorney who is not a member of the Mississippi bar may not advertise legal services to solicit clients 
unless such out-of-state attorney associates a Mississippi attorney who actually works on substantial aspects of 
the action; 



 (9) a court may impose $1000 assessment on a party and an attorney who files a frivolous suit; and 
 (10) statutes that placed up to a 15% penalty for an unsuccessful appeal were repealed. 
Full text of the act may be obtained from the Mississippi legislature at www.ls.state.ms.us. 
 
MONTANA -- MINING 
Steven P. Ruffatto & Colby Branch, Reporters 
 
Limitation on Local Control of Mining: No Constitutional Right to Ignore Statutes 
 In recent years, the Montana Supreme Court has undertaken to interpret and develop the environmental 
provisions of Montana's 1971 Constitution, Article II, section 3 and Article IX, section 1. The court held in Montana 
Environmental Information Center v. Dep't of Environmental Quality, 296 Mont. 207, 988 P.2d 1236 (1999), that 
Montana's Constitution guarantees a fundamental right to a clean and healthful environment, and that any statute or 
rule implicating this right is subject to strict scrutiny. See "An Inalienable Right to a Clean Environment," Vol. XVI, 
No. 4, at 14 (1999) of this Newsletter. Then, in Cape-France Enterprises v. Estate of Peed, 305 Mont. 513, 29 P.3d 
1011 (2001), the court held that a contract is unlawful and may be rescinded whenever its anticipated performance 
may result in significant or substantial environmental degradation. See "Court Finds Constitutional Right to Rescind 
a Contract," Vol. XVIV, No. 1, at 7 (2002) of this Newsletter. 
 Such decisions raise significant questions for the mining industry. For example, can a citizen skirt the legislature 
and the regulatory agencies by going directly to court to enjoin the issuance of a mining permitCor even the 
continued operation of an existing mine? Does Montana's Constitution provide a cause of actionCa right to sueCfor 
interference with one's fundamental right to a clean environment? Because of these concerns, this Newsletter will 
continue to track new developments in this area of law. 
 In Dorwart v. Caraway, 2002 MT 240, 58 P.3d 128 (2002), the court held that a cause of action for money 
damages is avail-able under Montana's Constitution for violation of personal rights guaranteed by Article II, sections 
10 (right to privacy), 11 (right to be free from unreasonable searches and seizures), and 17 (right to due process). 
Dorwart involved an improper search and seizure by law enforcement personnel, and not private parties, which the 
court found significant. Therefore, the potential application of Dorwart to a violation of one's right to a clean and 
healthful environment by a private party is uncertain. Still, the right to a clean and healthful environment has been 
determined to be a fundamental individual right, and so the possibility exists that violation of that right, at least by 
governmental actors, will eventually be found to be a constitutional tort. 
 A recent case that more directly involves the constitutional right to a clean and healthful environment is Merlin 
Myers Revocable Trust v. Yellowstone County, 2002 MT 201, 53 P.3d 1268 (2002). In this case, Myers wanted to 
mine and process gravel on his property, and filed an application for special review with the Yellowstone County 
Commissioners, a necessary first step. The county planning department recommended approval of the application 
with various operating conditions. The planning depart-ment advised the county that under Montana law, it could not 
prohibit gravel mining on the property. The Yellowstone Deputy County Attorney concurred with this opinion. 
Nonetheless, the county commissioners denied Myer's application on the grounds that permitting it would "violate 
the Montana Constitutional rights of students at [a neighboring school] to a clean, healthful and safe environment." 
58 P.3d at 1270.
 Myer sought judicial review in district court, which found the county's denial of Myer's application to be in 
direct violation of Montana zoning statutes prohibiting any ordinance, resolution, or rule from preventing the 
"complete use, development, or recovery of a mineral, forest, or agricultural resources by the owner thereof." Mont. 
Code Ann. '' 76-1-113 & 76-2-209. The district court found that the commissioners failed to faithfully execute the 
laws of Montana, and instead usurped the power of the judiciary by attempting to pass on the constitutionality of 
laws they were required to uphold. The district court declined the county's request to rule on the constitutionality of 
the statutes. Instead, it reversed and remanded the matter to the county commissioners with instructions to grant the 
special review and determine what, if any, reasonable conditions should be placed on the gravel mine. 
 On appeal, the Montana Supreme Court affirmed the district court's decision in its entirety. It made no attempt 
to analyze the constitutionality of the subject statutes under Montana's constitutional environmental provisions, 
instead stating that "the [d]istrict [c]ourt correctly and appropriately resolved the dispute between the parties in this 
case on a statutory basis, and without addressing constitutional issues." 53 P.3d at 1272. The court further stated that 
it is "not the County Commissioners' function to ignore the plain provisions of a duly enacted statute." Id. 
 The Montana Supreme Court's decision in Myers is some-what surprising given the court's recent predilection to 
interject Montana's constitutional right to a clean and healthful environ-ment at every opportunity. It is unclear 



whether Myers represents a shift in the court's thinking on the scope of the constitutional right to a clean 
environment, or whether Myers will ultimately be limited to its facts. 
 
Three Strikes for District court 
 For the third time, the Montana First Judicial District Court has struck down that portion of Montana's Mineral 
Mines Reclamation Act pertaining to the reclamation of open pits and rock faces. See National Wildlife Federation 
v. Montana Dep't of Environmental Quality, No. CDV-92-486 (Mont. 1st Jud. Dist., Mar. 21, 2002) (holding Mont. 
Code Ann. ' 82-4-336(9) unconstitutional). The same court struck down two earlier versions of the statute, once in 
1994, and again in 2000. See "Economic Feasibility Not a Factor in Mine Reclamation," Vol. XVII, No. 2, at 15 
(2000), and "Legislature Liberalizes Reclamation Statute," Vol. XVII, No. 4, at 17 (2000) of this Newsletter. 
As amended May 18, 2000, in a special session of the Montana legislature, the Mineral Mines Reclamation Act 
requires reclamation of open pits and rock faces only to a condition "of stability structurally competent to withstand 
geologic and climatic conditions without significant failure...; that affords some utility to humans or the 
environment; and that mitigates post-reclamation visual contrasts between reclamation lands and adjacent lands." 
Mont. Code Ann. ' 82-4-336(9)(b). Further, a new subsection was added to the statute stating that the "reclamation 
of open pits and rock faces does not require backfilling...." Id. ' 82-4-336(9)(c) (emphasis added). The district court 
held that the new subsection violates Article IX, section 2 of the Montana Constitution, which requires all lands 
disturbed by the extraction of natural resources to be reclaimed, because it "eliminates an effective reclamation tool." 
The Montana Department of Environmental Quality has appealed the decision to the Montana Supreme Court. 
 
Montana -- Oil & Gas 
Steven P. Ruffatto & Colby Branch, Reporters 
 
Doctrine of Temporary Cessation Adopted 
 The Montana Supreme Court in Somont Oil Co. v. A & G Drilling, Inc., 49 P.3d 598 (Mont. 2002), adopted the 
doctrine of temporary cessation of production as it applies to oil and gas leases. Pursuant to this doctrine, a 
temporary cessation of production will not effect termination of the lease, so long as the lessee works with 
reasonable diligence to restore production within a reasonable time. The court, however, took a strict view of the 
doctrine, holding that a cessation of production may only be deemed temporary if caused by a sudden stoppage of 
the well or a mechanical breakdown. 
 In the facts of the case, Somont had offered to buy a number of very old oil and gas leases from A & G (and 
related entities), most of which had been held by production since the 1920s. When A & G declined the offer, 
Somont acquired new leases from A & G's lessors, and then sued to compel release of the old leases. Following a 
show cause hearing in which the district court determined that Somont lacked standing to maintain the action, 
Somont obtained assignments from A & G's lessors of "any and all rights that [the lessors] may have to any and all 
claims and demands that any previous oil and gas lease on the subject property has expired...." 49 P.3d at 601. 
Somont then filed an amended complaint.
 At trial, Somont presented evidence of a lack of production from several of A & G's oil and gas leases. A & G 
argued the lack of production was justified as a temporary cessation, and presented evidence of reduced oil prices, a 
deflated economy, and the company's financial pressures as justification for the cessation. The district court 
instructed the jury to consider "all surrounding circumstances" in determining whether A & G's leases had 
terminated for lack of production. In a special verdict in favor of A & G, the jury found that none of the subject 
leases had terminated due to a lack of production, and also found that Somont had wrongfully interfered with 
A & G's contractual and business relationships. 
 On appeal, the state supreme court was charged with deter-mining whether the district court erred in allowing 
the jury to consider oil prices, economic considerations, and A & G's financial condition in determining whether 
A & G's oil and gas leases had terminated due to lack of production. The court first made clear that the temporary 
cessation of production doctrine applies in Montana to limit the harshness of the rule of automatic lease termination. 
It then noted a jurisdictional dichotomy with regard to what constitutes a temporary cessation. In some states, the 
court stated, an oil and gas lease will not be terminated for lack of production in paying quantities "unless the period 
of cessation, viewed in the light of all the circumstances, is for an un-reasonable time." 49 P.3d at 231. Other states 
limit application of the doctrine of temporary cessation primarily to mechanical or production breakdowns. 
 The Montana Supreme Court chose to adopt the later rule, thereby limiting application of the doctrine of 
temporary cessation to those circumstances in which the cessation is caused by "a sudden stoppage of the well or a 
mechanical breakdown of the equipment used in connection with the well, or the like." 49 P.3d at 606. Therefore, in 



Montana, the analysis as to whether an oil and gas lease has terminated due to lack of production in paying 
quantities must now proceed under two separate inquiries. Id. 
 First, the court must determine whether in fact the lease is producing in paying quantities. This is where 
economic considerations enter. If there is a lack of market, but the lease is capable of producing in paying quantities 
and the lessee is using reason-able diligence to market the production, Montana law will deem the lease to be 
"producing in paying quantities." If, and only if, it is determined that the lease is not producing in paying quantities, 
will the inquiry shift to whether the cessation is temporary or permanent. Under this prong, neither economic nor 
equitable principles factor into the equation. The cessation must be caused by a sudden stoppage or mechanical 
breakdown, and the lessee must exercise reasonable diligence to restore production within a reasonable time. 
 
OKLAHOMA -- OIL & GAS 
James C.T. Hardwick, Reporter 
 
Joint Operating Agreement Precludes Multiple Operators 
 In Pitco Production Co. v. Chaparral Energy, Inc., 74 Okla. B.J. 430, No. 94,748, 2003 WL 140052 (Okla., 
Jan. 21, 2003), the Scott No. 1-23 well was drilled in 1980 by working interest owners who had entered into a joint 
operating agreement utilizing the AAPL Form 610-Model Form Operating Agreement-1956 designating Cheyenne 
Petroleum as operator of the unit area, which was a one-section drilling and spacing unit established by the 
Oklahoma Corporation Commission. In 1981, a second well, the Kirkwood No. 1-23, was drilled and also operated 
by Cheyenne. In 1982, Samson, which also owned an interest in the unit, sold its interest in the wellbore of the Scott 
well resulting in different ownership interests in the Scott well than in the Kirkwood well and the remainder of the 
unit area. In 1998, Cheyenne sold its interest to Chaparral and resigned as operator. In voting for a successor 
operator, Chaparral received 69.547840% of the vote of the working interest owners in the Scott well, but only 
46.129760% of the owners in the Kirkwood well. Pitco then sought to become operator and received a vote of 
51.07738% of the owners in the Kirkwood well and in the balance of the unit area, excluding the Scott well. Samson 
supported Pitco. When Chaparral refused Pitco's request that Chaparral relinquish operation of the Kirkwood well, it 
sought a declaratory decree that it was properly the operator of the Kirkwood well. The trial court concluded that the 
operating agreement did not preclude multiple operators and directed that Chaparral remain as operator of the Scott 
well and Pitco serve as operator of the Kirkwood well. 
 Chaparral appealed contending the operating agreement permits the election of only one operator for the unit 
area. At trial, Pitco had presented the testimony of a landman that it was not an uncommon industry practice for there 
to be more than one operator in a unit area. However, the supreme court held that this testimony of industry custom 
could only be permitted if the operating agreement were ambiguous so as to permit extrinsic evidence. Upon review 
of the operating agreement, the court noted that the term "operator" was commonly used in the oil and gas industry 
but was of no technical significance; and similarly, the term "unit area" was not technical in nature. The court 
concluded that the operating agreement's terms were plain and unambiguous, and, thus, refused to consider Pitco's 
proof of custom. 
 In analyzing the operating agreement, the court reasoned that initially it had designated one party (Cheyenne) as 
operator. Further, Section 5 of the operating agreement empowered the operator "to conduct and direct and have full 
control of all operations on the unit area." 2003 WL 140052, at *4. The agreement provided for the selection of "a 
successor operator" upon the removal or resignation of an acting operator. Noting that all references in the operating 
agreement and its exhibits to "operator" were in the singular accompanied by singular grammatical articles, the 
Oklahoma Supreme Court concluded that only one construction was reasonableCthat one operator is to conduct and 
exercise complete control of all operations on the unit area, regardless of the number of wells. 
 This decision may also have implications on the enforce-ability of the operating agreement's maintenance of unit 
owner-ship clause, Section 20 of the 1956 Form JOA and comparable provisions of later form operating agreements. 
In commenting upon the imbalance in ownership between the Scott and Kirkwood wells, the supreme court referred 
to Samson's conveyance of its interest in the Scott well as a "breach" of these provisions and at another point as a 
"violation" of these provisions, provisions which the court stated were made to maintain the same ratio of owner-
ship throughout the unit area. Although the court of civil appeals had concluded the operating agreement permitted 
only one operator, it had affirmed the trial court's decree on the basis that the parties had permitted the existence of a 
condition which led to the problem of multiple operators. The Oklahoma Supreme Court rejected this reason stating 
that allowing the breach of one con-tract provision (violation of the maintenance of the uniform interest provision) to 
excuse enforcement of another (the election of only one entity as operator) would not be permitted. 
 



Operating Agreement Did Not Prevent Forced Pooling by Owner Not Subject to Operating Agreement 
 In Chesapeake Operating, Inc. v. Burlington Resources Oil & Gas Co., 60 P.3d 1052 (Okla. Civ. App. 2002) 
(cert. denied), El Paso, Exxon, Universal Resources, and others entered into an operating agreement in 1980 
covering a four-section area, including Section 36, designating Universal as operator. The parties calculated their 
respective interests in the contract area by dividing the number of acres each owned by the total number of acres in 
the four sections without regard to their ownership in any particular section. Universal was credited with all acreage 
that was to be acquired by forced pooling. In 1980, Universal pooled various owners for the drilling of the Marriott 
No. 1-36 well in Section 36, including Fuller, who was not subject to the operating agree-ment. El Paso and Exxon 
were not named in the pooling. In 2001, Lortz, successor to Fuller, filed with the Corporation Commission to clarify 
the original pooling order and add provisions for the drilling of a subsequent well, designation of operator for sub-
sequent wells, compensation for participation, election periods, and designating the prior order as unit pooling. Lortz 
named all owners, including Burlington and Exxon, even though they were not subject to the original pooling orders. 
The Commission entered an order clarifying and amending the original pooling order by adding the requested 
provisions, including a provision that par-ties not electing to participate in the drilling of a subsequent well would 
forfeit their rights for further unit participation. Burlington did not appeal this order. 
 Lortz next sent a well proposal and an authorization for expenditure to Burlington for the drilling of an 
additional well in Section 36. Because Burlington considered itself not subject to the 1980 pooling order, Burlington 
never responded and, under the Commission's 2001 clarifying order, was deemed to have forfeited its rights in the 
well and unit for cash consideration in lieu of participation. Also in early 2001, Chesapeake succeeded to the 
interests of Questar, successor to Universal, in Sections 30 and 31. Later in 2001, Chesapeake succeeded to the 
interest of Lortz in Section 36 and Lortz's well proposal. When Chesapeake sent Burlington a check for 
compensation in lieu of participation, Burlington refused the check, claiming that it was not bound by the 
Commission's clarifying order and, furthermore, that it was entitled to elect to participate under the operating 
agreement by which, according to Burlington, Chesapeake was bound. 
 Although admitting it was a party to the operating agreement as to Sections 30 and 31, Chesapeake disputed that 
it was a party as to Section 36 because its interest in Section 36 came from Lortz, who was not subject to the 
operating agreement. Chesapeake filed with the Corporation Commission for further clarification and, in the 
alternative, pooling as to Burlington. In December 2001, the Corporation Commission ruled that procedural due 
process rights prevented Burlington from being subject to the 1980 pooling order through the clarification order 
because of lack of proper notice of the impact that the clarification proceedings would have upon Burlington's 
interest, that the dispute between Burlington and Chesapeake as to whether the operating agreement covered the 
interests of Chesapeake in the entire four-section area was a private rights dispute over which the Commission had 
no jurisdiction, but that that dispute did not deprive the Commission of its jurisdiction to pool Burlington's interest in 
the present well. The Commission's order further required Burlington to elect to participate in the well within a five-
day period and to put up its estimated share of well costs or forfeit its interest. 
On Burlington's appeal of the Commission's latest order, the Oklahoma Court of Civil Appeals noted that under 
Okla. Stat. tit. 52, ' 87.1(e), the Commission could require owners who "have not agreed to pool their interests" to 
pool their interests and develop their lands as a unit. Since it was, according to the court, undisputed that Burlington 
had not agreed to pool its interests with Chesapeake, the Commission had authority to pool Burlington and require it 
to elect to participate or not in the drilling of the well. Burlington's argument that the Commission had no jurisdiction 
to pool Burlington because, as to Burlington, the operating agreement controlled was rejected. The court held that 
the dispute over the effect of the operating agreement was a private dispute concerning the application and 
interpretation of a con-tract over which the Commission had no jurisdiction, but a matter properly resolved only in 
the district courts. 
 
TEXAS -- MINING 
William B. Burford, Reporter 
 
Mine Operator Not Liable on Obligations under Conveyance Refused by Landowner 
 TCA Building Co. v. Entech, Inc., 86 S.W.3d 667 (Tex. App.CAustin 2002, no pet.), decided a long-standing 
dispute between TCA, the owner of a lignite-bearing 107-acre tract, and Northwestern Resources Co., the operator 
of a mining operation completely surrounding TCA's tract. 
 Northwestern held coal leases covering the TCA tract when TCA purchased the land in 1991. After its purchase 
TCA asserted that Northwestern's leases were void and ordered North-western off the land. Northwestern continued 
to prepare the tract for mining by removing the soil and 60 feet of overburden but did not take the lignite. Instead, 



faced with TCA's threat of a lawsuit claiming large damages, Northwestern decided to bypass the 107-acre tract. 
After TCA sued Northwestern for a declaratory judgment that the leases were invalid and for other relief, 
Northwestern executed and recorded a "Release of Exclusivity and License" in which it released "the exclusivity of 
its rights and estate" under its leases so that TCA "shall have a right . . . to mine, market and sell coal from the 
Property," together with an irrevocable license to cross through Northwestern's mine for ingress and egress, 
reserving to Northwestern the right to conduct reclamation operations. 86 S.W. 3d at 669. Northwestern 
subsequently executed and recorded another document, a "Supplement to Release of Exclusivity and License," 
clarifying its intent to have conveyed and released to TCA the coal and lignite under the tract, reserving only the 
right to reclaim the land as required by the leases and by law. TCA lost its suit over the validity of the leases. During 
the pendency of TCA's appeal of that result, North-western replaced the overburden, over TCA's objection, citing the 
need to comply with Texas Railroad Commission requirements. 
 TCA then sued Northwestern again for damages based on Northwestern's alleged breach of contract, fraud, 
trespass, and tortious interference with contract. TCA's claims were based on Northwestern's Release of Exclusivity 
and License and Supple-ment to Release of Exclusivity and License executed during the earlier litigation. 
Northwestern had breached an implied obligation under those agreements, TCA alleged, to give TCA a reason-able 
amount of time to mine and sell the lignite before replacing the overburden. TCA had thus been deprived of a $36 
million profit on sale of the lignite. 
 The court of appeals affirmed a summary judgment for North-western, holding that there was no contract on 
which TCA could sue. Northwestern had executed and recorded the documents without consideration. Although 
TCA argued that Northwestern received consideration in the form of tactical advantages in the earlier suit, these 
were not given by anyone in exchange for any obligations on Northwestern's part. On the contrary, TCA had, by its 
conduct in continuing to assail the leases' validity, rejected the conveyance embodied by the Release and 
Supplement. The court disposed of TCA's fraud, trespass, and tortious interference claims in similar fashion. An 
essential element of common law fraud, the court pointed out, is reliance on the defendant's alleged 
misrepresentation. TCA's rejection of Northwestern's agreement was inherently inconsistent with such reliance. 
Northwestern had not committed the unauthorized entry necessary for a finding of trespass, because it possessed the 
necessary authority under its coal leases and did not lose it under the rejected Release and Supplement. Finally, no 
conduct of Northwestern in preventing TCA's mining and sale of the lignite was actionable, since TCA had never 
acquired the right to mine superior to Northwestern's. 
 
TEXAS -- OIL & GAS 
William B. Burford, Reporter 
 
Partnership's Royalty Underpayment Claim Held Not Transferable to Probate Court 
 In re SWEPI, L.P., 85 S.W.3d 800 (Tex. 2002), was a mandamus action addressing the propriety of a probate 
court's assumption of jurisdiction over a suit brought by Bridwell Oil Company, a partnership, and others for alleged 
underpayment of overriding royalty obligations on carbon dioxide production from the McElmo Dome Unit in 
Colorado. 
 Among the partners of Bridwell Oil were the trustees of various trusts established under the will of Margaret 
Bridwell Bowdle, who died in 1976. After the suit at issue had been pending in Harris County for over two years, 
two of the trust beneficiaries filed an application in the probate court of Wichita County, where Bowdle had resided 
and where her will had been probated in 1977, for the appointment of an administrator of her estate. An 
administrator was appointed and obtained an order transferring venue of the administration to the statutory probate 
court of Denton County, where a class action for underpayment of other McElmo Dome Unit overriding royalty 
interests, including interests held by Margaret Bowdle's testamentary trustees, was pending and a class had been 
certified. The administrator, one of the trust beneficiaries, and Bridwell Oil then filed a motion in the Denton County 
probate court to transfer the Harris County suit to the Denton County probate court. The Denton County court 
granted the motion on the basis of Tex. Probate Code ' 5B, which authorizes the judge of a statutory probate court to 
transfer to that court causes of action "appertaining to or incident to" an estate pending there. 
 The cause of action clearly was not among the kinds specifically listed in Tex. Probate Code ' 5A(b) as 
appertaining to or incident to an estate, so that the issue was whether it came within the section's general definition 
of "all matters relating to the settlement, partition and distribution of the estates of deceased persons." The suit would 
be transferable only if the con-trolling issue in the suit were the settlement, partition, and distribution of Bowdle's 
estate. The court held that it was not. 



 No party in the Harris County suit sought to directly affect Margaret Bowdle's estate, the court observed. 
Rather, the parties sought relief concerning royalty payments to a partnership in which Mrs. Bowdle and her estate 
had once been, but were no longer, partners. A partner is not a co-owner of partnership property, said the court, so 
the estate had no ownership in the property at issue in the suit. Moreover, whatever interests the estate may have had 
by virtue of its partnership status had passed to the testamentary trusts. Although the Harris County suit might have 
some collateral estoppel operation on the Denton County class action, as alleged by the proponents of the transfer 
but which the court did not decide, it did not involve calculation of any royalty claims held or controlled by Margaret 
Bowdle's estate. The controlling issue in the Harris County suit could not be said to be the settle-ment, partition, or 
distribution of the estate. Accordingly, held the court, the probate court was without authority to transfer the suit to 
itself and would be directed to vacate its order. 
 
Method of Determining Shoreline of Laguna Madre Reaffirmed 
 Finally deciding a boundary case pending in the Texas Supreme Court for more than three years, the court in 
John G. & Marie Stella Kenedy Memorial Foundation v. Dewhurst, 90 S.W.3d 268 (Tex. 2002), ruled against the 
State of Texas in its dispute with private landowners, the Kenedy Foundation, affecting some 35,000 acres along the 
shoreline of the Laguna Madre in South Texas. Not an oil and gas case in the strict sense, the case nevertheless 
involved land that derived its value from the area's oil and gas production and had been closely watched by oil and 
gas title practitioners as an indicator of the court's devotion to settled precedent in boundary matters. 
 The case involved two land grants, one from Spain and the other from Mexico, each bounded on the east by "the 
waters of the Laguna Madre." The Laguna Madre is the submerged area between Padre Island, the barrier island 
extending 130 miles along the southern Texas Gulf Coast, and the mainland. The area in question was an 
algae-covered mud flat lying west of the Intra-coastal Waterway dredged for shipping through the length of the 
Laguna Madre in 1949 and east of a low "bluff" marked by change in vegetation and raised terrain. The area was dry 
most of the time but was inundated by a few inches of water at regular but infrequent intervals a few days, weeks, or 
months a year, depending on the area. The state contended that the shoreline, marking the western boundary of its 
land and the eastern boundary of the Foundation's based on the land grants, was the bluff line, representing the 
highest level reached by water during the year. In support it presented historical evidence in the form of early 
surveys appearing to depict the boundary of the grants approximately at the bluff line. The Foundation maintained 
that the correct boundary was the west line of the Intracoastal Waterway, about six miles to the east of the bluff line. 
 The court first noted that Spanish civil law, in effect at the time of the grants, must govern the location of the 
boundary. Following Luttes v. Texas, 159 Tex. 500, 324 S.W.2d 167 (Tex. 1958), and quoting extensively from it, 
the court held that the applicable civil law rule located the shoreline at the level of the average of highest daily water 
computed over or corrected to the regular tidal cycle of 18.6 years, not the highest level the water ever reaches. This 
cannot be determined without water level measurements, the court went on, which should be calculated on a daily 
basis even if the variation is very small. Historic misunderstanding of the boundary, as represented by the surveys on 
which the state relied, could neither diminish nor enlarge the grant. The Foundation's expert testimony showed that 
the mean daily high water level, under any method of calculation, placed the boundary at the west bank of the 
Intracoastal Waterway. 90 S.W.3d at 291. 
 The Luttes court's interpretation of the civil law, that shore-line boundaries must be determined with reference to 
measured mean daily high water levels, is reasonable and workable, the court said, and has provided a rule for 
determining boundaries for more than 40 years. While the subject is not beyond reconsideration, it observed, "stare 
decisis is never stronger than in protecting land titles, as to which there is great virtue in certainty." 90 S.W.3d at 
281. 
 The state's strongest argument, which had proven convincing to the trial court, to the court of appeals, and to the 
supreme court before rehearing, was that conditions in the Laguna Madre made location of the boundary based on 
tidal measurements impossible or meaningless. Tidal forces have little effect on water levels there, and the mean 
high tide cannot be found, it contended. The west shore should therefore be found using a different method, such as 
locating the bluff or vegetation line by historical surveys. The six-justice majority disagreed, pointing out that the 
average daily water level could be found even if largely unaffected by astronomical forces. The Spanish law concept 
of the shore is the area in which land is regularly covered and uncovered by the sea over a long period, it said, and 
the area involved in the suit was not regularly covered and uncovered by the Laguna Madre and had not been for a 
very long time. 90 S.W.3d at 286. 
 



Mineral Owners' Agreement to Lease Was Unenforceable "Agreement to Agree" 
 The court in Oakrock Exploration Co. v. Killam, 87 S.W.3d 685 (Tex. App.CSan Antonio 2002, pet. filed), 
considered the enforceability of a letter agreement between Oakrock and three owners of mineral interests that 
Oakrock sought to lease. The letters offered "a bonus of $300 per acre for a one-year Oil, Gas & Mineral Lease with 
a twenty [five] percent [25%] royalty" on the tract. 87 S.W.3d at 687. It went on to agree to pay for an attorney to 
represent the mineral owners in drafting a lease and in resolving certain other matters. Finally, it requested the 
mineral owners' signature if the basic terms of the offer were acceptable, "subject to your final review and 
acceptance of the terms and conditions of an acceptable Oil, Gas & Mineral Lease." Id. The mineral owners signed 
the letter and were paid a nonrefundable $50 per acre advance on the bonus as provided in the letter. The mineral 
owners never executed a lease, however, instead leasing to Killam Exploration Partners for a higher bonus. 
 On Oakrock's appeal from the trial court's judgment in favor of the mineral owners and their lessee, the court of 
appeals held the letter unenforceable. For an agreement to be enforceable, the parties must have agreed on the 
essential terms. Although the parties may leave some contractual terms to be agreed upon later, when an essential 
term is left open for future negotiation, there is nothing more than an unenforceable agreement to agree, void as a 
contract. Because the letter lacked essential terms defining the character, extent, and duration of the rights to the oil 
and gas in the tract, it did not sufficiently identify the lease to be granted and could not be enforced. 
 
Deed Conveyed Fixed 1/16 Royalty Interest, Not 1/2 of Royalty 
 The court in Neel v. Killam Oil Co., 88 S.W.3d 334 (Tex. App.CSan Antonio 2002, pet. denied), was called 
upon to construe a 1945 royalty deed from Joe A. Ortiz to George E. Neel, predecessor to the plaintiffs' interest. In 
its granting clause the deed conveyed "an undivided one-half (1/2) interest in and to" all of the royalty in oil, gas, 
and other minerals produced and mined from the described land. It then provided that it covered and included one-
half of all the royalty to be paid under any then existing lease and that, if such lease should terminate, the grantee 
would be entitled to 
 

(1) An undivided one-sixteenth (1/16th) of all the oil produced and saved from the premises, delivered to 
Grantee's credit free of cost in the pipe line, (2) An undivided one-sixteenth (1/16th) interest and portion of 
the value or proceeds of the sales of natural gas, (3) An undivided one-sixteenth (1/16th) portion of the net 
amount of gasoline or other products manufactured from gas or casing head gas produced from wells 
situated on the premises, (4) An undivided (1/16th) of all minerals produced from the said premises forever, 
from the above described property. 

 
88 S.W.3d at 338. In its next paragraph the deed provided that should a future lease be executed, the grantee "shall 
receive the mineral interest described in the preceding paragraph out of the royalty provided for in such leases." Id. 
 An oil and gas lease in effect at the time of the deed provided for payment of 1/8 royalty, so that 1/2 of the 
royalty and 1/16 of all production were the same. Under the 1980 lease in effect at the time of the suit, however, the 
royalty rate was 1/4. The plaintiffs claimed the right to 1/2 of the 1/4 royalty, or 1/8 of total production. The 
producing lessees disagreed, crediting the plain-tiffs with a royalty of only 1/16 of production, and withheld all 
royalty payments to the plaintiffs when they refused to sign a division order consistent with the lessees' 
interpretation. 
 The plaintiffs argued that the deed's granting clause should prevail over the contradictory future lease provision 
on the basis that the grant of one-half of the royalty was followed by the sentence, "This grant shall run forever." Id. 
at 340. The court disagreed, noting that under the fundamental "four corners" rule, the parties' intent must be 
determined from the entire deed, not a single sentence. The deed specifically provided that the grantee would be 
entitled to a fixed 1/16 of total production if the existing lease terminated. Under the lease in effect at the time of the 
deed, the court pointed out, the 1/2 of the royalty described in the granting clause was equivalent to 1/16 of total 
production, so that all parts of the deed were harmonized. 
 The plaintiffs were, nevertheless, entitled to prejudgment interest on their unpaid 1/16 royalty. Their entitlement 
to at least 1/16 of production was never in dispute, and it had been wrong-fully withheld. The statute of limitations 
barred their collection of unpaid royalty due more than four years prior to the suit, how-ever. A 1995 letter from one 
of the lessees agreeing to pay all un-paid royalties was not an unequivocal acknowledgment of the debt, which 
would have taken it out of the operation of the statute, because it was conditioned on the royalty owners' signing a 
division order. 
 



Non-use of Part of Pipeline Did Not Terminate Easement 
 Stephenson v. Vastar Resources, Inc., 89 S.W.3d 790 (Tex. App.CCorpus Christi 2002, pet. filed), decided the 
appeal from a summary judgment in favor of Vastar, the owner of a pipeline across Stephenson's 90-acre tract. 
Vastar operated the pipeline under a 1924 easement that provided in part that it would terminate "when at any time 
said pipeline or lines on said lands are not used for a period of two (2) years." 89 S.W.3d at 793. Vastar and its 
predecessor had not transported gas through the portion of the line crossing the Stephenson tract between December 
1995, and January 1999, although they apparently continued to use the line for gas transportation across other land 
included in the same easement and, the court observed, "used" the pipeline across the Stephenson tract by 
maintaining it, protecting it with cathodic equipment, mowing, cutting, and keeping up the easement route, and 
eventually replacing the line. Vastar's partial non-use did not terminate the easement, held the court, nor was it 
invalidated by the alleged uncertainty brought about by the failure of the instrument granting the easement to define 
non-use. 
 
Jury Finding Upheld That Most of Payment for Gas Was Commitment Fee, Not Price of Gas, for Purpose of 
Tax Valuation 
 Zapata County Appraisal District v. Coastal Oil & Gas Corp., 90 S.W.3d 847 (Tex. App.CSan Antonio 2002, 
pet. filed), involved Coastal's appeal of the appraisal district's valuation, for ad valorem taxation, of its working 
interest in two gas units. Be-cause the units were income producing property, the district based its appraisal on the 
income method prescribed by Tex. Tax Code Ann. ' 23.175(a) (Vernon 2001), which requires that "the method must 
use the average price of the oil or gas from the interest for the preceding year as the price at which the oil or gas 
produced from the interest is projected to be sold in the current year of the appraisal." 
 Half of Coastal's gas from the property was sold on the spot market for an average price of about $2 per Mcf 
during the valuation years. The other half was committed to a long-term gas contract with Tennessee Gas Pipeline 
Company, under which the contract price had escalated to approximately $8 per Mcf. The appraisal district averaged 
these two extremes to arrive at an average or "blended" price for all gas sold in order to make its valuation. 
 Coastal protested the valuation before the local appraisal re-view board, as required by the Tax Code, and then 
appealed to the district court. At trial Coastal maintained that although Tennessee paid $8 per Mcf, only $2 
represented the price of the gas. The rest, it argued with the support of expert testimony, was a commitment 
feeCconsideration for Coastal's commitment of its gas to the contractCand thus nontaxable intangible personal 
property. The appraisal district countered with its own expert who testified that the entire $8 per Mcf was the price 
of the gas sold, as nothing in the contract allocated any part of it to a "commitment fee." The jury agreed with 
Coastal and determined the value of Coastal's interest based on a price of $2 per Mcf for all gas sold. 
 The court of appeals first dealt with the appraisal district's argument that the trial court had no jurisdiction. 
Because Coastal had not raised its "commitment fee" argument before the Zapata County Review Board, according 
to the appraisal district, it had failed to exhaust its administrative remedies. The appraisal district cited no authority, 
however, and the court found none, for the proposition that a party fails to exhaust its administrative remedies if it 
fails to raise a particular argument before the review board. Coastal's protest had been sufficient in that it was timely 
filed and informed the review board of the substance of the com-plaint, that the appraisal of Coastal's property was 
higher than its market value. 
 Turning to the substantive issues, the court addressed the appraisal district's contention that the plain language 
of Tex. Tax Code ' 23.175 requires that all prices paid for gas must be used in calculating the preceding year's 
average price. The court agreed but pointed out that the dispositive issue was instead whether all of the $8 per Mcf 
contract price was in fact paid for gas. This was a hotly debated factual issue, the court said, resolved by the jury in 
Coastal's favor. 90 S.W.3d at 851. The admission of ex-pert testimony did not violate the parol evidence rule, which 
precludes consideration of evidence that contradicts, varies, or adds to an unambiguous contract, because the rule is 
inapplicable to situations where one of the litigants is a stranger to the agreement. Moreover, the court said, the 
expert testimony was offered to assist the jury in construing the contract so that it could determine the price paid for 
the gas, not to vary, add to, or contradict the con-tract's terms. An interesting question left unremarked upon is why 
the jury should have been assisted in "construing the con-tract," ordinarily the exclusive province of the court. 
 
Disclosures and Confidentiality Agreement Imposed No Duty with Respect to Later Unrelated Purchase 
 Richter v. Wagner Oil Co., 90 S.W.3d 890 (Tex. App.CSan Antonio 2002, no pet. h.), decided the appeal of a 
summary judgment denying various claims asserted by Karl P. Richter and RMS Monte Christo, L.L.C. after they 
were shut out of an acquisition by Wagner Oil and others. In early 1998 Richter had approached Wagner (then 
known as Duer Wagner & Co.) with his ideas for a gas project that would involve reserves held by Wagner in the 



Jourdanton Field. Richter and Wagner executed a confidentiality agreement, after which Richter presumably shared 
his ideas with Wagner. The parties disagreed on whether Richter's proposed project included joint acquisitions; if so, 
there evidently never was a written agreement for Richter to participate in acquisitions 
 
Disclosures and Confidentiality Agreement Imposed No Duty with Respect to Later Unrelated Purchase 
 Richter v. Wagner Oil Co., 90 S.W.3d 890 (Tex. App.CSan Antonio 2002, no pet. h.), decided the appeal of a 
summary judgment denying various claims asserted by Karl P. Richter and RMS Monte Christo, L.L.C. after they 
were shut out of an acquisition by Wagner Oil and others. In early 1998 Richter had approached Wagner (then 
known as Duer Wagner & Co.) with his ideas for a gas project that would involve reserves held by Wagner in the 
Jourdanton Field. Richter and Wagner executed a confidentiality agreement, after which Richter presumably shared 
his ideas with Wagner. The parties disagreed on whether Richter's proposed project included joint acquisitions; if so, 
there evidently never was a written agreement for Richter to participate in acquisitions made by Wagner. Later that 
year Richter and RMS engaged in joint efforts to acquire Exxon's reserves in the Jourdanton Field. Richter contacted 
Wagner Oil's owner, Bryan Wagner, and told him Exxon had informed RMS that it was the likely successful bidder 
for the Exxon reserves. Wagner, however, ultimately acquired the Exxon reserves, and Richter and RMS demanded 
to be compensated. 
 The court analyzed in turn the various theories asserted by Richter and RMS, first addressing their quantum 
meruit claim. In order to recover under quantum meruit, it noted, the plaintiff may recover only if there is no express 
contract and "must establish the following elements: (1) valuable service was rendered or materials furnished, (2) to 
the party sought to be charged, (3) which were accepted by the party sought to be charged, and (4) under such 
circumstances as reasonably notified the recipient that the plaintiff, in performing, expected to be paid." 90 S.W.3d 
at 894. Richter's project ideas were the subject of an express agreement, so summary judgment was proper insofar as 
it denied a quantum meruit award for his having provided those. The court acknowledged that Richter may have 
provided Wagner valuable information when he notified it that RMS was the likely successful Exxon bidder and that 
there was a material fact issue whether Wagner had accepted and used that information. Richter had presented no 
evidence, however, that he had notified Wagner he expected to be paid for the information. He had provided it 
instead to determine whether Wagner wanted to jointly pursue the acquisition. An expectation of a future business 
advantage or opportunity, said the court, cannot form the basis of a quantum meruit claim. Id. at 895. 
 Richter and RMS also contended that summary judgment against them was improper because a confidential 
relationship existed between the parties. "Courts do not recognize confidential relationships lightly," the court 
observed. Id. at 896. The relationship must exist prior to, and apart from, the agreement that is the basis of the suit. 
Here no relationship existed prior to and apart from the Richter-Wagner confidentiality agreement. Statements in 
summary judgment affidavits presented by Richter and RMS that the nature of the oil and gas industry requires the 
customary imposition of confidential relationships were, held the court, contrary to established law. 
 Richter and RMS asserted fraud and negligent misrepresentation claims based on Wagner's alleged 
misrepresentation at the time of the confidentiality agreement that it was then actively engaged in reserve acquisition 
and interested in pursuing additional opportunities. In fact, Richter and RMS alleged, Wagner at the time was 
attempting to sell its assets, though its posture had changed by the time of the Exxon acquisition. Richter would not 
have disclosed RMS's bidding status absent the confidentiality agreement, he claimed, and his disclosure enabled 
Wagner to acquire the Exxon properties to Richter's and RMS's exclusion. However, Richter became aware that 
Wagner was engaged in selling reserves, not acquiring them, before he began discussing with RMS the possibility of 
acquiring the Exxon reserves. Having discovered that Wagner's alleged representation was false, he could not have 
relied on it when he disclosed RMS's bidding status to Wagner. 
 The court went on to hold that there was no evidence the confidentiality agreement had been breached. Id. at 
899. In it Wagner agreed not to use any of Richter's proprietary information, data, and ideas for any purpose other 
than to consider and evaluate the proposed gas project. The only information Richter and RMS claimed that Wagner 
had used in acquiring the Exxon reserves was the information provided by Richter regarding RMS's likely successful 
bid status. Richter had not been in possession of that information at the time of the confidentiality agreement, and the 
agreement therefore did not prohibit its disclosure. Richter did not allege any promise of nondisclosure on Wagner's 
part, independent of the agreement, on which a promissory estoppel argument could be based. 
 Against Richter's and RMS's claims that Wagner's conduct constituted tortious interference with a prospective 
contract, the court held that Wagner's purchase from Exxon was a bona fide exercise of its own rights. When two 
parties are lawfully competing for interests to which neither is entitled, both are justified or privileged in their pursuit 
despite any claim of mere unfairness. Both Wagner and RMS, with Richter, were competing for the purchase of the 
Exxon reserves, and neither was entitled to be declared the successful bidder. 



Duty of Good Faith Breached by Gasoline Seller's Setting of Price 
 Although not an oil and gas case, Mathis v. Exxon Corp., 302 F.3d 448 (5th Cir. 2002), may have implications 
whenever goods are sold at a seller's or buyer's "posted" price, as produced oil often is. 
Exxon was sued by 54 of its gasoline station franchisees, who alleged Exxon had overcharged them for gasoline they 
were required to purchase under their franchise agreements. Under the franchise agreements, the franchisees rented 
their stations from Exxon and entered into a sale contract for the purchase of Exxon gasoline. The franchisees agreed 
to buy all of their gasoline from Exxon and to pay Exxon's "price in effect at the time of the loading of the delivery 
vehicle," also known as the "dealer tank wagon" or "DTW" price. 302 F.3d at 452. The franchisees alleged that 
Exxon improperly set its DTW price at a level too high for the franchisees to compete with other retailers in order to 
drive them out of business so that Exxon could convert their stations to company-operated retail stores. Exxon 
appealed a judgment based on a jury award of more than $5.7 million plus the trial court's assessment of almost $2.3 
million in attorney fees. 
 The parties agreed that the pricing provision of the franchise agreement was an "open price" term, thus governed 
by Tex. Bus. & Com. Code Ann. ' 2.305 (Vernon 2002). According to this section of the Uniform Commercial Code 
(UCC), as enacted in Texas, a price to be fixed by the seller or by the buyer means "a price for him to fix in good 
faith." Tex. Bus. & Com. Code Ann. ' 2.305(b) (Vernon 2002). The key disagreement here, the court noted, was 
over what constitutes a breach of the duty of good faith. 
 The UCC defines "good faith" generally as "honesty in fact in the conduct or transaction concerned." Tex. Bus. 
& Com. Code Ann. ' 1.201(19) (Vernon 2002). Regarding merchants, including Exxon in this case, good faith 
means "honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade." Tex. 
Bus. & Com. Code Ann. ' 2.103(a)(2) (Vernon 2002). "But in the normal case a 'posted price,' 'price in effect,' 
'market price,' or the like satisfies the good faith requirement Tex. Bus. & Com. Code Ann. ' 2.305 cmt. 3 (Vernon 
2002)." 302 F.3d at 454. 
 Exxon contended it had satisfied its duty of good faith because it had charged its franchisees a commercially 
reasonable DTW price within the range of its competitors' DTW prices, reflecting the company's investment in land, 
the store, transportation, and managers. The franchisees responded that even if Exxon's price was objectively 
commercially reasonable, a subjective intent to drive its franchisees out of business would abridge the "honesty in 
fact" good faith duty. 
 The difficult question, according to the court of appeals, was whether comment 3 to Tex. Bus. & Com. Code 
' 2.305 (UCC ' 2-305), specifically recognizing that in the normal case a "posted price" or "price in effect" satisfies 
the good faith requirement, creates an exception to the normal principles of good faith governing the sale of goods. It 
resolved the difficulty by focusing on comment 3's use of the words "in the normal case." A challenge to the "price 
in effect" set by one party is not intended to be precluded, the court held, if the case is outside the normal type of 
case. Moreover, it went on, "any lack of subjective, honesty-in-fact good faith is abnormal." 302 F.3d at 457. 
Although it would be ill-advised to consider a case outside the norm based only on an allegation of improper motive 
by the party setting the price, the court said, the plaintiffs had produced enough evidence to escape comment 3's 
"normal case" limitation: an Exxon plan to replace franchises with company-operated stores, that the DTW price was 
higher than Exxon's rack price plus transportation, that Exxon had begun prohibiting franchisees from purchasing 
gasoline from others, and that a number of franchisees were non-competitive. Exxon's intention to drive its 
franchisees out of business, as found by the jury, was a breach of the "honesty in fact" definition of good faith and 
was not without foundation in law or fact. 
 The reasoning in this case suggests an opening for royalty owners and producers who may have agreed to sales 
at a purchaser's posted price or some price otherwise fixed by the buyer. If there is some evidence of an improper 
motive in setting a posted price, a plaintiff may be able to get the question of underpayment to the jury even if the 
price is commercially reasonable. 
 
UTAH C OIL & GAS 
Frederick M. McDonald, Reporter 
 
Rule of Capture Reaffirmed; No Unilateral Duty Upon Operator to Space; Strict Statutory Compliance 
Required for Imposition of Non-Consent Penalty 
 In Hegarty v. Board of Oil, Gas, and Mining, 57 P.3d 1042 (Utah 2002), the Utah Supreme Court reaffirmed 
that an owner's failure to take action to establish and protect his or her interest in production prior to entry of a 
spacing order constitutes a waiver of that interest until a drilling and spacing unit is established. Additionally, so 
long as the operator does not obstruct the landowner from seeking a spacing order or otherwise commit fraud or 



other inequitable conduct, there is no unilateral duty upon the operator to seek such an order, and no requirement to 
pool any earlier than entry of such an order. However, the imposition of a statutory non-consent penalty upon a 
non-consenting owner requires strict compliance with the statutory requirements and in particular, providing actual, 
detailed, specific written notice of the well in which the landowner's participation is sought. 
 River Gas Corporation (RGC) formed the Drunkards Wash Federal Exploratory Unit (the Unit) in 1990. Seven 
members of one family (the Family) owned undivided interests in a 125+ acre tract within the Unit area. As required 
by federal regulation, RGC initially offered the Family, through its designated spokesperson, the opportunity to 
ratify and join the Unit. In addition, on several occasions between 1990 and 1995, RGC also offered the Family the 
opportunity to lease. However, they never accepted these offers. During this same period of time, development of 
other portions of the Unit occurred. There were some verbal and written communications between RGC and the 
Family about drilling generally in the vicinity of the Family's lands. In anticipation of drilling a well within a quarter 
section inclusive of, but not on, a portion of the Family's lands, RGC sent to each Family member in July 1995 a 
final written offer to lease or participate as a working interest owner in the Unit. However, no specific proposed well 
was identified and no authorization for expenditure (AFE) was attached. The Family failed to respond. RGC drilled 
the well in September 1995. RGC drilled a second well within a quarter section inclusive of, but not on, the Family's 
remaining lands in November 1998. Again, no written notice of the well or an AFE was sent to the Family. 
 Both wells were drilled in accordance with an approved plan of Unit development on a quarter section density 
pattern. The second well was drilled closer to the Family's land than allowed under state regulation but the location 
was retroactively approved by order of the Utah Board of Oil, Gas, and Mining (BOGM). However, no spacing 
order covering the two quarter sections had ever been sought or entered by BOGM. Since the Family's lands were 
not committed to the Unit, RGC did not allocate production from either well to the Family. 
 In June 1999, the Family leased its interest to Hegarty. He then sought an order establishing the two quarter 
sections as drilling and spacing units, and the two wells as the allowed well for each respective unit, which BOGM 
granted on January 26, 2000. At the hearing, Hegarty requested that the order be made retroactive to the respective 
dates of first production of the wells but BOGM denied that request. He subsequently sought an order force pooling 
his interest retroactive to the dates of first production, claiming RGC's actions were wrongful and justified 
retroactive pooling. BOGM did enter an order force pooling Hegarty's interest but only effective as of January 26, 
2000 (the date of entry of the spacing order). In addition, BOGM found that the Family (and as a consequence 
Hegarty) knew or should have known the oil and gas characteristics of their property, their oil and gas ownership, 
and that two Unit wells were planned on or near their property which could potentially drain their lands. BOGM 
found RGC's offers were sufficient to provide the Family an opportunity to have participated in the two wells, and 
therefore deemed the Family as non-consenting owners and imposed a 225% statutory non-consent penalty upon 
them. Hegarty appealed to the Utah Supreme Court. 
 After dicta addressing the interactions of state conservation laws with the statutes and regulations pertaining to 
federal units, the court first addressed the imposition of the non-consent penalty. "Imposition of a statutory penalty 
demands strict adherence to statutory notice requirements." 57 P.3d at 1048. Utah Code Ann. ' 40-6-2(11) defines a 
non-consenting owner "as an owner who after written notice does not consent in advance to the drilling and 
operation of a well, or agree to bear his proportionate share of the costs." 57 P.3d at 1048 (emphasis added). "[T]he 
threshold requirement for nonconsent is the establishment of written notice sufficient to trigger the necessity for 
consent and sharing of costs in a specific well impacting a landowner's tract, or deliberate refusal. Any 
communication that does not rise to this level falls short of fulfilling the statutory requirement for written notice." Id. 
at 1049. The court found BOGM had ignored the non-equivalence of statutory written notice and "knew or should 
have known." Since the record before the court was devoid of any specific written notice of the drilling of the two 
wells in question and an offer for the Family to participate in their drilling by paying their proportionate share of 
costs, the court held the statutory notice requirement had not been satisfied, and therefore the nonconsent penalty 
does not apply. 
 The Hegarty court then addressed retroactive pooling. In Cowling v. Board of Oil, Gas and Mining, 830 P.2d 
220 (Utah 1991), the court previously established that the rule of capture is still alive and well in Utah. Correlative 
rights are not defined until entry of a spacing order and an "owner's failure to take action to establish and protect his 
or her interest in production prior to the entry of a spacing order constitutes a waiver of that interest until a drilling 
unit is established." Cowling, 830 P.2d at 228. The Hegarty court found that, although they had not received specific 
written notice of the two wells, the Family knew the location of their lands, that wells were proposed in the general 
area, and their correlative rights, or at least the Family had notice to inquire of them. Furthermore, at the time of the 
drilling of the first well, the Family had access to enough information and standing to initiate a request for a drilling 
and spacing order. The Family "had, since 1995, substantially the same opportunity to seek state spacing and pooling 



that they exercised in 1999. By neglecting to protect their rights in the interim, [the Family] made a passive choice to 
allow their land to be drained until they took action." Hegarty, 57 P.3d at 1052. 
 The court did indicate that retroactive pooling could be appropriate if a party is "obstructed in his request for 
agency action [seeking spacing] or had been the victim of fraud or inequitable conduct." Id. at 1051 (citing Adkins v. 
Board of Oil, Gas and Mining, 926 P.2d 880, 884 (Utah 1996)). However, the record was completely devoid of 
evidence of any such conduct by RGC. "[RGC] did not prevent [the Family] from investigating the status of their 
own rights and taking action." Hegarty, 57 P.3d at 1051. Of particular note, the court stated that RGC had no duty to 
affirmatively seek spacing. RGC "fostered the formation and approval of the [Drunkards Wash Federal] Unit and 
was operating according to the unit agreements. It had no duty to act contrary to its own interests by seeking another 
layer of regulation. [RGC's] failure to initiate a request for agency action [seeking spacing] did not destroy [the 
Family's] ability to do so." Id. Thus, the court upheld BOGM's order denying retroactive pooling. 
 
WYOMING C OIL & GAS 
William N. Heiss, Reporter 
 
Ambiguous, "Non Binding" Letter of Intent Found Binding 
 In ACT I, LLC v. Davis, 60 P.3d 145 (Wyo. 2002), the Wyoming Supreme Court reviewed a "non-binding" 
letter of intent. Act I and the Appellees (defendants) entered into a letter of intent (LOI) in March of 2000, pursuant 
to which Act I was to procure non-recourse financing for a coalbed methane project in exchange for a certain 
ownership of the leases. The LOI provided that the parties would 
 

work together on a best efforts basis to arrange for...the completion of the financing upon receipt of an 
acceptable financing commitment. In exchange for Act I's arranging financing for the Project, Act I will 
purchase and DNR and Tindall [Appellees] will sell, a 35% proportionately reduced working interest 
participation in the [project].... [T]he parties understand and agree that the transactions contemplated by this 
letter are non-binding and subject to... [c]ompletion of definitive agreements incorporating the terms of this 
letter on or before April 20, 2000, which deadline shall automatically extend for successive 10 day 
increments until any party gives notice of its intent to terminate.... 

 
60 P.3d at 147. 
 On May 4, 2000, the parties entered into an agreement extending the duration of the LOI by providing that Act I 
had until May 20 "in order to obtain financing arrangements for the Project and the parties." Id. at 148. The parties 
agreed to "continue to work together on a best efforts basis to arrange for the completion of the financing upon 
receipt of an acceptable financing commitment . . . . Upon receipt of an acceptable financing commitment [the 
parties] shall enter into definitive agreements to reflect the terms outlined in the Letter of Intent." Id. 
 Act I successfully negotiated a financing commitment from a lending institution. Although disputed, there was 
evidence in the record indicating that the Appellees orally accepted the terms of the proposed financing commitment; 
however, the Appellees ultimately decided they did not want to complete the deal and, consequently, never signed 
any loan documents. Act I believed it had successfully completed its obligations under the LOI by procuring a 
financing commitment that the Appellees accepted. Appellees countered that they did not owe any duty under the 
LOI unless and until they accepted a financing commitment in writing. Act I brought suit against Appellees, alleging 
breach of contract, breach of covenant of good faith and fair dealing, and demanding specific performance. The 
Appellees answered that because of operation of the Statute of Frauds they needed to fully execute a written 
financing agreement before any of the terms of the LOI could be enforceable against them. 
 The district court granted Appellees' motion for summary judgment, finding that enforcement of the LOI was 
barred by operation of the Statute of Frauds. The district court applied Colorado law, but specifically held that the 
outcome would be the same even under a Wyoming law. On appeal, the Wyoming Supreme Court found that there 
was no conflict of law question since the district court determined that both Colorado and Wyoming Statute of 
Frauds would render the LOI unenforceable. 
 The supreme court held that the district court erred in finding that the Statute of Frauds applies to prevent the 
enforcement of the LOI except upon completion of a written financing agreement between the Appellees and a 
lending institution. The court noted that Act I was not attempting to enforce any aspect of the financing agreement, 
but was simply enforcing the LOI and its extension, both of which are in writing and signed by the Appellees. For 
this reason, the supreme court found summary judgment should not have been granted on the ground of operation of 
the Statute of Frauds. The supreme court found that the LOI was ambiguous. Consequently, the district court was 



incorrect in finding the agreement unambiguous and thus could not determine the intent of the parties at the time the 
LOI was made. 
 This case points out the often-encountered problem when parties desire to commit their agreement to writing. 
The seeds of future disagreements are sown by parties signing a less than complete letter of intent, even though 
stated to be non-binding and subject to a definitive agreement to be drafted in the future. When problems 
subsequently arise before execution of a definitive agreement, courts are called upon to find the intent of the parties 
from the letter of intent. 
 
CANADA C OIL & GAS 
Nigel D. Bankes, Reporter 
 
Lease Termination During Secondary Term 
 Two recent cases address the termination of a petroleum and natural gas lease during the secondary term. The 
first is that of Justice Romaine of the Alberta Court of Queen's Bench in Freyberg v. Fletcher Challenge Oil and 
Gas Inc., [2002] ABQB 1173, and the second is that of the Saskatchewan Court of Appeal in Montreal Trust Co. v. 
Williston Wildcatters Co., [2002] SKCA 91, affirming the trial judgment of Gerein CJ, [2001] SKQB 360. 
 
Freyberg: 
 Reduced to the bare essentials, the facts of Freyberg were as follows: Freyberg was the successor in title to a 
two-thirds undivided interest in a gas lease granted November 13, 1975, for a five-year primary term and continuing 
for so long as the leased substances are produced from the lands, "subject to the continuation, further extension or 
sooner termination of the said term as hereinafter provided." The fourth proviso to the habendum stipulated that: 
 

PROVIDED that...subject only to Clause 3 hereof, if any well on the said lands...is shut-in...as the result of 
a lack of or an intermittent or uneconomical or unprofitable market, or any cause whatsoever beyond the 
Lessee's reasonable control, the time of such interruption or suspension or non-production shall not be 
deemed a discontinuance of...production...anything herein elsewhere contained or implied to the contrary 
notwithstanding. 
 

 The shut-in clause of the lease (Clause 3) provided that, at the expiration of any year during the secondary term, 
where there is a designated gas well on the lands from which no leased substances are being produced as the result 
of the lack of an economic or profitable market, such a well shall be deemed to be a producing well and 
 

the Lessee shall, on or before such anniversary date, pay to the Lessor in the same manner provided for the 
payment of delay rental hereunder, as royalty, an amount equivalent to the delay rental. Like payments shall 
be made in a like manner on each successive anniversary date during the period such well is deemed by 
virtue of this Clause to be a producing well.... 

 The manner of payment clause had a deemed-timely-receipt clause that would be triggered if a cheque was 
mailed at least 48 hours before the anniversary date of the lease. The default clause of the lease purported to apply to 
any "breach or non-observance or non-performance" by the lessee of "any covenant, proviso, condition, restriction or 
stipulation" contained in the lease. It stipulated that the lessor could only exercise its right of re-entry in the event 
that it had given the lessee notice and the opportunity to remedy a default. Exercise of the right of re-entry was also 
subject to the proviso that the lease could not be terminated for so long as there was on the lands "a well capable of 
producing the leased substances." 
 Fletcher's predecessor in title drilled the 6-3 well in October 1978; a drill stem test in the Glauconitic formation 
gave a steady flow in excess of 6 million cubic feet per day. No further operations to complete or put the 6-3 well on 
production were undertaken for nearly 20 years. Over this period production did occur from wells on adjacent 
properties which produced for relatively short periods of time before being shut-in for excessive water production 
and subsequently abandoned. The evidence showed that the 6-3 well was up-structure of these wells and not subject 
to excessive drainage. Efforts to get the 6-3 well on production were frustrated by a number of factors including: 
(1) the intransigence of the operators of the local gas plant and gathering facilities, (2) the economics of constructing 
additional facilities, and (3) lack of access to regional gas sales agreements. While the lessee threatened the 
operators with an application to the Conservation Board for common-carrier and common-processor relief, no action 
was taken. 



 Fletcher completed and tested the 6-3 well in November 1998. The operation was very successful and the well 
was put on production in December 1999 resulting in significant royalty payments to Freyberg. Because of improved 
gas prices, royalty payments were significantly higher than they would have been had production occurred during 
some or all of the shut-in period. 
 Freyberg sought a declaration that the lease had terminated, either on the basis that two of the 19 shut-in royalty 
payments were not made in a timely manner, or on the basis that there was an economic or profitable market for 
production from the well before production commenced in 1999. Freyberg's claim was dismissed. The case stands 
for a number of important propositions. I shall summarize those propositions and then comment on two issues: (1) 
the interpretation of the habendum and the shut-in clause, and (2) the claim that termination during the secondary 
term is somehow different than termination during the primary term and the associated issue of the court's 
interpretation of the proviso to the default clause of the lease. 
 Here are the propositions: (1) Oil and gas lease litigation is subject to the general rules on onus of proof. There 
is no rule of law that invariably requires the lessee to bear the onus of showing that its lease is still valid. (2) A lessee 
wishing to rely on a deemed receipt of a shut-in payment will have the onus of proof even when it is a defendant. 
(3) Where the lessor alleges that a lessee cannot rely upon a shut-in clause on the grounds that the lessee has failed 
to meet a condition precedent for doing so relating to the absence of a market, the lessor will have the onus of 
proving absence of a market, at least where the lessor is the plaintiff. (4) Where the manner of payment clause 
allows for deemed receipt, evidence of late actual receipt of payments will not be relevant. (5) Termination during 
the secondary term should be treated differently than termination during the primary term. (6) Each oil and gas lease 
should be interpreted on the basis of its actual provisions. The court should be wary of general propositions of law in 
relation to oil and gas leases. (7) A post-dated cheque is a cheque for the purposes of the oil and gas lease, even if it 
is not for the purposes of the Bills of Exchange Act. (8) Inferentially, one tenant in common of the lessor's interest in 
a lease can sue for termination of the lease even though the other tenant in common of the lessor's interest wishes to 
uphold the lease. (9) The proviso to the default clause protects the lease from automatic termination. (10) Where the 
court must determine whether there was a market for lease production, the court will ask whether it was reasonable, 
at the relevant time, for the lessee to have formed the view that there was no viable market for the gas. The relevant 
time will be each anniversary date of the lease. The court will have regard to a variety of factors including price, the 
potential for sustained production in light of the experience of adjacent wells and the availability of, and premises for 
(e.g., proof of drainage), Board orders to compel sharing of pipeline and processing plant space. 
 What continued this lease? The interpretation of the shut-in clause. The shut-in clause of this lease posed an 
interesting interpretive issue that does not seem to have been taken by Justice Romaine. As drafted, this shut-in 
clause does two quite separate things. First, it provides that a well is deemed to be a producing well provided that 
there is a lack of or an unprofitable market. It is the deeming effect of the factual conditions that should extend the 
lease in accordance with the terms of the habendum. Second, and quite severable from the first as a matter of 
drafting, the clause provides an obligation to make a payment. There is nothing in the text that makes deeming 
conditional upon actual payment or deemed payment. On this line of reasoning, the failure to make a timely payment 
would not have been fatal on any construction of the terms of the lease or the proviso to the default clause; it would 
merely have triggered the main body of the default clause for there would have been a breach of an obligation. Given 
the space that the court accords to the plaintiff's late shut-in payment argument, the court must have rejected this line 
of reasoning (the premise of the plaintiff's argument must have been that late payment was fatal) but does not offer 
reasons for doing so. This seems odd in light of Justice Romaine's preference (which I share, see my comment on the 
first Durish case at (1988), 63 Alta. L. R. (2d) 269) for an approach that favours interpretation of each lease on its 
own terms rather than an application of presumptive rules of law. 
 Termination of the lease during the secondary term. Justice Romaine takes the view that there is something 
different about the secondary term of an oil and gas lease. Just what is the difference? According to Romaine, the 
difference lies in the fact that, by that time, the lessee will have made investment-backed expectations and that, 
therefore, commercial reality demands that we treat the lessee with greater solicitude. The reasoning is unpersuasive. 
Conversion from the primary term to the secondary term is not the magic moment at which investment-backed 
expectations arise, and, in any event, investment-backed expectations alone will not suffice; the lessee must bring 
itself within the four corners of a relevant estoppel doctrine. There are many cases in which such expectations have 
arisen during the primary term and yet the courts have still found the lease to have terminated. Sohio Petroleum Co. 
v. Weyburn Security Co. Ltd., [1971] SCR 81, aff'g 69 WWR 680, is simply one case with a particularly dramatic set 
of facts. No; if we are going to find a difference, it must be a legal difference rather than a policy difference. And 
here we must at least think about just what the secondary term is; and to do that I believe that we need to think in 
terms of general legal categories, at least at the outset. 



 The lease in its secondary term is for an estate of an uncertain duration, most likely some form of determinable 
fee. The question that Romaine should have asked herself was: how do determinable fees come to an end? And the 
doctrinal answer is that they come to an end automatically without the need for the exercise of a right of re-entry: 
Anger & Honsberger, Law of Real Property & 505.3 (2d ed.). Justice Romaine might then have asked whether the 
proviso to the default clause was really intended to change that result and whether it could do so as a matter of law. 
Putting the question this way makes the issue clearer. The case that the lessee must establish, framed this way, is that 
the proviso to the default clause was actually intended to serve as an additional (fifth) proviso to the habendum 
thereby preventing automatic termination. For it is, after all, the habendum that governs duration and it is the 
habendum that tells us what estate we have. Justice Romaine never addressed this point and instead seems (at para. 
135), to accept the defendant's argument that somehow the lessee is entitled to the benefit of the proviso because it 
had a duty to produce if it could not avail itself of the terms of the shut-in clause. This too is unpersuasive and, with 
respect, Justice Romaine's reasoning on this point is confused. 
 
Williston Wildcatters: 
 On February 26, 1952, Payne, et. al, the predecessor in title to the current plaintiff, granted a petroleum and 
natural gas lease to the predecessor in title of the current defendants. The lease had a 10-year primary term continued 
"so long thereafter as the leased substances or any of them are produced from the said lands . . . ." The third proviso 
to the habendum provided that: 
 

if at any time after the expiration of the said Ten (10) year term the leased substances are not being 
produced on the said lands and the Lessee is then engaged in drilling or working operations thereon, this 
lease shall remain in force so long as such operations are prosecuted and, if they result in the production of 
the leased substances or any of them, so long thereafter as the leased substances or any of them are 
produced from the said lands; provided that if drilling, working or production operations are interrupted or 
suspended as the result of any cause whatsoever beyond the Lessee's control, the time of such interruption 
or suspension shall not be counted against the Lessee, anything hereinbefore contained or implied to the 
contrary notwithstanding. 
 

 The lease also contained a standard default clause. The lessee had the 12-8 well drilled and producing by 
November 1955. Production continued thereafter but on a declining basis until, by December 1988, the then lessee 
was reporting to Saskatchewan Mineral Resources (SMR) monthly production of 0.6 cubic meters of oil and 1.6 
cubic meters water. For each of the succeeding months of January, February, and March the lessee reported identical 
production data. In January 1989 the flow line froze. Further freezing problems were encountered in December 1989 
and January 1990 notwithstanding efforts in the fall of 1989 to install an underground storage tank that SMR 
subsequently forbade the use of. There was no production from February to July 1990. There was a road ban during 
March and April. Following a workover in July, production re-commenced August 1990 before ceasing for good in 
May 1991. In the meantime, Wildcatters, a farmee from the lessee, drilled a second well, the 11-8 well which was 
commenced May 20, 1991, and completed May 28, 1991, with production commencing in June. A royalty cheque 
for this production was received by the plaintiff in August. 
 Under the terms of a royalty trust agreement of June 1955, Montreal Trust became the registered owner of the 
mines and minerals as a bare trustee for the beneficiaries under that trust. Royalties were payable to the plaintiff as 
trustee and all communication by the lessee was with the trustee. Under the terms of the trust deed the plaintiff 
exercised its powers and authorities under the lease upon direction from the unit holders. In February 1993 the 
plaintiff commenced this action seeking a declaration to the effect that the lease had terminated. Questions of 
accounting and quantification of losses and damage were reserved. There was also a cross claim by the farmees 
against the farmors alleging that if the lease were found to have terminated then the lessee/farmor would be in breach 
of its covenant to the effect that "it has complied with the terms of the lease . . . to the extent necessary to keep them 
(sic) in force." 
 Chief Justice Gerein at trial held that the lease had terminated and was not saved by estoppel. In Gerein's 
analysis there were two periods to consider during the secondary term: (1) January to March 1989 and (2) January to 
July 1990. For the first period, the identical production records, while suspicious, did provide some evidence of 
production and could not be rejected. Accordingly, the lease remained in force during this period. For the second 
period there was no production whatsoever and the lease could only be maintained in force by virtue of being 
engaged "in drilling or working operations" or if such operations were suspended by a cause beyond the lessee's 
control, all within the meaning of the third proviso. 



 While there was no standard definition of working operations, earlier decisions including Cull ([1971] 3 WWR 
28 (SCC)) and Crozet ((1982), 18 Alta. L. R.(2d) 145 (QB)) supported the conclusion that working operations must 
be activities which are directed to bringing about the production of oil. With two exceptions, none of the lessee's 
activities could be so characterized including: removal of snow from the site, the hauling away of salt water, the 
acquisition and refurbishment of a service rig, the payment of taxes, the maintenance of the surface lease, and 
correspondence and records relating to the lease. These activities could be categorized, respectively, as efforts to 
clean up the site rather than to restore production, efforts undertaken as part of an overall business operation, and, 
simply as administrative matters of a clerical nature that had nothing to do with production. The two exceptions were 
both attempts to thaw the flow line but these were isolated acts, widely spaced in time, pursued only briefly, and best 
described as minimal and futile and not a meaningful attempt to secure production. 
 Neither (following the Alberta Court of Appeal's decision in Kinninmonth (1963), 44 WWR 393, aff'd on other 
grounds, (1964), 47 WWR 437 (SCC)) were there any matters that were beyond the lessee's control including the 
weather (nothing out of the ordinary for a Saskatchewan winter), road bans (either expected or avoidable by means 
of a permit), and the government's refusal to allow the lessee to use an underground storage tank (the lessee should 
have been familiar with the regulations and in any event the tank could have been readily replaced). 
 The lessee was unable to establish the requirements of estoppel by representation, estoppel by acquiescence, or 
proprietary estoppel. The argument of estoppel by representation failed because the actions of the plaintiffs in 
accepting royalty payments and in consenting to the drilling of a horizontal well (not in fact drilled) did not amount 
to a representation of fact relating to the validity of the lease. Neither was there an intention manifested that the 
lessee should rely upon such a representation and neither was there reliance. As to estoppel by acquiescence, while 
some of the five criteria from Wilmott v. Barber, (1880), 15 Ch. D. 96, could be met, the lessee could not establish 
that the plaintiff must have been aware of its legal rights. This was the case even though one of the beneficiaries of 
the trust was sophisticated in the ways of the industry and the rules pertaining to oil and gas leases. That beneficiary 
was on notice that the 12-8 well was shut in but that information was not itself conclusive without on-the-ground 
knowledge of just what (if any) working operations were being conducted and that was knowledge that only the 
lessee had. The plaintiffs had no obligation to seek out and acquire such information. Finally, there was no 
encouragement given to the drilling of the 11-8 well. 
 The authorities on proprietary estoppel were all distinguishable on the grounds that there was no underlying 
legal relationship between the parties or some form of understanding in relation to the work undertaken. Similarly, 
the common knowledge shared in proprietary estoppel cases was not present here. The default clause was not 
triggered on these facts and the lessee was not entitled to notice before the lease could terminate. As to the cross 
claim, there was a breach of the farmor's covenant and the farmees were entitled to recover. 
 The court of appeal affirmed. The trial judge had correctly stated the relevant law and tests for estoppel. Insofar 
as estoppel arguments raised mixed questions of fact and law an appellate court must not interfere with conclusions 
depending upon findings of fact unless there is a palpable or overriding error. In considering the meaning of 
"working operations" the trial court correctly dismissed those activities unrelated to production of oil as well as other 
activities that did not demonstrate due diligence. 
 Several points perhaps deserve further comment. First, the plaintiff trustee does not seem to have argued that the 
minimal production during or even before the first period was inadequate to maintain the lease on the grounds that it 
was uneconomic, as to which see Bartlett, "The Effect of Low Oil and Gas Prices on Freehold Oil and Gas Leases: A 
Problem of Interpretation" (1991), 29 Alta. L. Rev. 1. Second, the case does raise an interesting question as to whose 
knowledge is relevant in the context of an estoppel by acquiescence argument: is it the knowledge of the bare trustee 
or the knowledge of the beneficiaries? The court does not discuss the question explicitly but the court spends 
considerable space exploring the state of knowledge of one of the unit holders who is at least two steps removed 
from the actual lessor. Third, and as to the cross claim, Gerein quickly found that the farmees were entitled to 
succeed. While this finding seems correct, surely Gerein goes too far when he says that the farmor "covenanted that 
it held a valid lease." The farmor did not so covenant and in fact stated, as the farmor typically does, that it did not 
warrant title. The point might have deserved a little more consideration. After all, what does "compliance with the 
terms of a lease" (the language of the covenant) mean when production and working operations constitute options 
and not obligations? 
 Still outstanding are some interesting accounting problems. In that context one can expect Justice Gerein to 
regret his somewhat flippant comment in the context of the estoppel arguments (and apparently accepted by the court 
of appeal at para. 33) to the effect that: "Even if there was no valid lease the plaintiff was entitled to be paid royalties 
based on the oil produced." If the lease has terminated then the production is unlawful and the lessor is surely 



entitled to an accounting of all production, subject only to the availability of equitable arguments such as those found 
to be persuasive in Sohio v. Weyburn. 
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FEDERAL -- MINING 
Daniel A. Jensen, Reporter 
 
Statute of Limitations Applies to Governmental Damage to Mining Claims 
 In Dahl v. United States, 319 F.3d 1226 (10th Cir. 2003), the owners of a remotely situated unpatented mining 
claim brought suit against the United States under the Federal Tort Claims Act (FTCA), 28 U.S.C. §2674, alleging 
that the Bureau of Land Management (BLM) had wrongly destroyed a large stockpile of ore stored on the claim. 
The BLM erroneously assumed that the claim had been abandoned and had leveled the land and removed the 
stockpile that measured a quarter-mile wide and 30 feet high. The owners did not visit the claim until nearly a year 
after the leveling and did not file a complaint until almost two years after the damage was discovered. 
 The FTCA allows suits against the government for injury or loss of property caused by the negligent or 
wrongful act or omission of any employee of the government while acting within the scope of his employment. 28 
U.S.C. §1346(b)(1). However, a claim for damages must be presented in writing to the appropriate federal agency 
within two years after it "accrues." Id. §2401(b). The issue was whether the damage claim accrued when the 
stockpile was destroyed (the injury-occurrence rule) or when the damage was discovered by the owners (the 
discovery rule). The federal district court applied the injury-occurrence rule, which precluded relief because the 
owners had commenced action more than two years after the damage actually occurred. 
 The Tenth Circuit affirmed. Dahl, 319 F.3d at 1227. The court noted that the destruction of the large stockpile 
was easily visible, and was neither inherently unknowable nor latent. Even though the claim is remotely located, the 
court found that it is fair to charge a property owner with knowledge of what happens on his land, at least when the 
occurrence would be obvious upon inspection. 
 This decision serves as a warning to those claim owners who may not inspect their claims regularly. 
 
Corporate Officers Not Personally Liable for Reclamation of Public Lands 
 In David J. Timberlin, 158 IBLA 144, GFS(MIN) 5(2003), the Bureau of Land Management (BLM) sought to 
impose on the president of a defunct corporation personal liability for reclamation of abandoned unpatented mining 
claims. The corporation was the last operator and owner of the claims. In light of the corporation's dissolution, 
Timberlin, who was an investor, director, and president of the company, was ordered to reclaim the property by 
recontouring and reseeding disturbed areas. BLM's argument was that Timberlin's status as corporate president at the 
time the corporation explicitly committed itself to perform necessary reclamation, his signature on various corporate 
documents, and his communications with BLM after the company's dissolution established his individual 
accountability for the reclamation. 158 IBLA at 153. 
 The Interior Board of Land Appeals (IBLA) rejected BLM's attempt to pierce the corporate veil and hold 
Timberlin personally liable for the company's reclamation obligations. The IBLA held that Timberlin's actions, as 
characterized by the BLM, "clearly do not establish that he was conducting the business on a personal basis, nor do 
they evince any intent on his part to personally adopt the corporation's responsibilities." Id. at 154. 
 
FEDERAL -- OIL & GAS 
Gregory R. Danielson, Reporter 
 
D.C. Court Determines That Buydown Portions of Settlement Payments Are Royalty-Bearing 
 In a Memorandum Opinion dated March 26, 2003, Judge Lamberth of the U.S. District Court for the District of 
Columbia granted summary judgment affirming the Minerals Management Service and holding that buydown 
portions of settlement payments made to gas purchasers in order to amend or replace take-or-pay contracts have a 
sufficient nexus with production to make them royalty-bearing. Chevron USA Production Co. v. U.S. Dep't of the 
Interior, Civ. A. 01-1577 (RCL), 2003 WL 1618083 (D.D.C. Mar. 26, 2003). 
 Chevron entered into numerous settlement agreements with gas purchasers to amend or replace take-or-pay 
contracts that had been executed prior to the deregulation of natural gas. Rather than continuing the higher set price 
contained in the original agreements, upon execution of the replacement contracts, the purchasers were able to take 
the gas at a price tied to the market value of the gas when taken. In determining if the settlement payments were 
royalty-bearing, the court examined a number of factors including: (1) to whom the gas subject to the settlement was 



ultimately sold; (2) the quantity of the gas ultimately sold to the subsequent purchaser; (3) the date(s) of delivery of 
the gas identified in the settled contract; and (4) the price per unit of the gas ultimately sold and how that price 
compares with the open market price of gas at the time of the sale or, more specifically, to what extent the settlement 
payment appears to be part payment for gas actually delivered. Based on these factors and its review of the record, 
the court determined that no royalties were due when the settlement payment was made because there had been no 
production; however, as soon as gas was produced and purchased at the reduced price, the buydown settlement 
payment was transformed into a payment for gas produced. The court concluded that a company may not use 
creative contractual devices to avoid make-up contracts that should be subject to royalties. 
 
IBLA Rules That BLM May Deny Royalty Rate Reduction Even after Approving a Royalty Rate Reduction 
Earlier 
 In Union Oil Company of California, 158 IBLA 265, GFS (O&G) 3(2003), the Interior Board of Land Appeals 
(IBLA) affirmed the decision of the deputy state director of the Wyoming State Office of the Bureau of Land 
Management (BLM) who denied Union Oil's application for a royalty rate reduction. The IBLA held that just 
because BLM once granted a royalty rate reduction to make oil and gas development economic, it is not bound to 
approve a second reduction application. 
 The appellant, Union Oil, applied for and received from the BLM in 1989 a royalty rate reduction from 1981 
through 1985 to encourage tertiary recovery of high viscosity crude oil. When Union Oil applied for a second 
royalty rate reduction totaling $996,651 for the time period between April 1, 1988, through April 1993, the BLM 
would not grant relief. The IBLA held that the BLM's 1989 approval of the royalty rate reduction was expressly 
limited to the time period between 1981 and 1985 and that in granting such approval, the BLM did not intend to 
create any unintended consequences for the future or otherwise bind the agency. Having rejected Union Oil's 
arguments that BLM was estopped from considering the facts of the second application, the IBLA went on to hold 
that the second royalty rate reduction was not "necessary to promote development." The IBLA specifically noted 
that Union Oil began its tertiary recovery operation in April of 1988, prior to a decision on its initial application. 
Thus, the IBLA found that "Union's action makes clear that whether it achieved a positive result on a royalty rate 
reduction for any period of time was not determinative of its decision to restart the tertiary enhancement project 
using existing infrastructure." Union Oil, 158 IBLA at 275. As such, Union Oil "failed to show that the goals of 
recovery of the oil and conservation of natural resources would not have been met in the absence of such a 
reduction." Id. at 277. 
 
IBLA Confirms That Assignee of Indian Oil and Gas Lease Is Responsible for Compliance with All Lease 
Terms 
 The New Mexico State Director of the Bureau of Land Management issued a decision on June 17, 1999, 
recognizing Marlin Oil Corporation as the legal operator and holder of record title of an applicable Indian oil and 
gas lease and further requiring Marlin to submit plans to plug and permanently abandon a well located on the lease. 
Marlin appealed arguing that legal liability and responsibility for plugging and abandoning the well lay with Sun Oil 
Company, the party that originally drilled the subject well. Marlin additionally argued that, under Oklahoma law, an 
abandoned wellbore is the property of the surface owner. 
 The Interior Board of Land Appeals (IBLA), in Marlin Oil Corporation, 158 IBLA 362, GFS(O&G) 4(2003), 
affirmed the state director and held that under federal law and regulations applicable to federal and Indian oil and 
gas leases, lease obligations flow to the lease holder. The IBLA held that Marlin, as both operator and sole record 
title holder of the lease in question, was responsible for performance of all lease obligations, notwithstanding any 
terms in the transfer to the contrary. The IBLA noted that while the well operator has primary responsibility for 
plugging wells, the ultimate responsibility remains with the record title owner of the lease. The IBLA rejected 
Marlin's reliance upon Oklahoma law in support of its contentions, stating that all operations conducted on a federal 
or Indian oil and gas lease are subject to federal regulations issued pursuant to the Mineral Leasing Act of 1920. 
 
IBLA Partially Reverses BLM's Dismissal of Protest to Federal Oil and Gas Lease Sale 
 The Wyoming State Office of the Bureau of Land Management (BLM) dismissed the protest of Wyoming 
Outdoor Council and others (WOC) of the April 2000 competitive lease sale of parcels located within the 
jurisdictions of several BLM field offices in the State of Wyoming. The Interior Board of Land Appeals (IBLA), in 
Wyoming Outdoor Council, 158 IBLA 384, GFS (O&G) 5(2003), reversed the decision in part and held that the 
BLM failed to conduct appropriate pre-leasing analysis under the National Environmental Policy Act (NEPA) with 
respect to the parcels located within the jurisdiction of the Buffalo and Rawlins Field Offices, but affirmed the sale 
of the parcels within the jurisdiction of the Rock Springs Field Office. 



 WOC protested the inclusion of 122 parcels located in counties covering three separate field offices in 
Wyoming. With respect to the parcels located under the jurisdiction of the Buffalo Field Office, the IBLA 
determined that its previous decision in Wyoming Outdoor Council, 156 IBLA 347, GFS(O&G) 6(2002), controlled. 
The IBLA determined that the BLM had failed to conduct appropriate pre-leasing NEPA analysis regarding the 
impacts associated with coalbed methane (CBM) development in the environmental impact statement (EIS) 
accompanying the resource management plan (RMP) for lands under the jurisdiction of the Buffalo Field Office. 
The IBLA specifically held that the "unique problems created by the magnitude of water production from CBM 
extraction in the Powder River Basin and the critical air quality issues presented by CBM development and 
transportation had not been adequately addressed in the Buffalo RMP/EIS." Wyoming Outdoor Council, 158 IBLA 
at 390. 
 The IBLA additionally held that the BLM failed to conduct adequate pre-leasing NEPA analysis of the impacts 
of CBM development before offering parcels under the jurisdiction of the Rawlins Field Office. The IBLA 
specifically found that the Great Divide RMP, like the Buffalo RMP/EIS, does not satisfy BLM's obligation under 
NEPA to take a hard look at the impacts associated with CBM extraction and development. In an attempt to avoid 
this result, one of the purchasers of the leases in question argued that an environmental assessment (EA) prepared 
for its nearby CBM pilot project exhaustively analyzed the impacts of CBM development in the portion of the 
Hannah Basin containing the disputed parcels. The IBLA disregarded this argument noting that the EA for the CBM 
pilot project was not prepared until after the April 2000 lease sale and thus could not have contributed to the BLM's 
decisionmaking process. 
 Finally, the IBLA upheld the BLM's dismissal of WOC's protest with regard to parcels covering lands within 
the jurisdiction of the Rock Springs Field Office. The IBLA found that the Green River RMP and accompanying 
EIS, which were issued in 1997, constituted a sufficient hard look at the effects of CBM development to meet the 
BLM's obligation under NEPA. The IBLA held that: 
 

the Green River RMP/EIS considered CBM issues before designating lands ... as open to oil and gas 
development. Although the Councils contend that the RMP/EIS' analysis of CBM impacts ... is insufficient 
to qualify as the requisite hard look at those effects, they have not convinced us that the RMP/EIS's 
evaluation of those impacts is inadequate ... especially since the impacts associated with CBM development 
will be analyzed in greater detail in site-specific environmental documents prepared for any proposed 
development on the lease issued for that parcel. 

 
Wyoming Outdoor Council, 158 IBLA at 395. 
 
MINING -- OIL & GAS, ENVIRONMENTAL ISSUES 
Gregory R. Danielson, Guest Reporter 
 
Ninth Circuit Holds Coalbed Methane Water Is Pollutant Under Clean Water Act 
 In Northern Plains Resource Council v. Fidelity Exploration & Development Co., 325 F.3d 1155 (9th Cir. 
2003), the Ninth Circuit Court of Appeals reversed the decision of the federal district court and held that 
groundwater produced in association with coalbed methane (CBM) and discharged into the Tongue River is a 
pollutant within the meaning of the Clean Water Act. The State of Montana, which had been delegated authority by 
the Environmental Protection Agency to implement the water discharge permit programs under the Clean Water 
Act, advised Fidelity that a permit was not required to discharge its produced groundwater into the Tongue River. 
However, a citizen suit was filed against Fidelity alleging that unpermitted discharges into the river violated the 
Clean Water Act. The federal district court held that water produced with coalbed methane was not a pollutant under 
the Clean Water Act and no permit was required. Northern Plains Resource Council v. Redstone Gas, No. 00-CV-
105, 2002 WL 31054969 (D. Mont. Aug. 23, 2002) (unpublished). 
 In reversing the district court, the Ninth Circuit Court of Appeals held that the unaltered groundwater produced 
with the methane is an "industrial waste" under the statute since it is an unwanted byproduct of the extraction 
process. The court found that the produced water does not have to be altered by man in order to be a pollutant. The 
court also held that Montana cannot exempt CBM water from the requirements of the Clean Water Act. 
 



CONGRESS / FEDERAL AGENCIES -- GENERAL 
Laura Lindley, Reporter 
 
DOI Settles Wilderness Reinventory Lawsuit with Utah 
 On April 11, 2003, the State of Utah (for itself, the Utah School and Institutional Trust Lands Administration, 
and the Utah Association of Counties) and the Department of the Interior signed a stipulated settlement of the 
lawsuit filed by the state in federal court in Utah in 1996 seeking to set aside the Bureau of Land Management's 
(BLM) "reinventory" of lands having wilderness characteristics. Utah v. Norton, No. 96CV0870B (D. Utah Apr. 11, 
2003). Judge Dee Benson approved the settlement on April 14, 2003. A copy of the settlement agreement is 
available at the Wilderness Society website, www.wildernesssociety.com, under Library, Legal Documents (last 
visited May 27, 2003). 
 The state had asserted that the designation of additional lands as having wilderness characteristics in the 1999 
Utah Wilderness Inventory Report was not authorized by the Federal Land Policy and Management Act (FLPMA), 
43 U.S.C. §§1701-1782 (2000). Section 603 of FLPMA required the BLM to provide its wilderness 
recommendation to the President by October 21, 1991. The state also challenged the management of these newly 
inventoried roadless areas as de facto wilderness study areas (WSAs). The settlement agreement provides that the 
authority of the BLM "to conduct wilderness reviews, including the establishment of new WSAs, expired no later 
than October 21, 1993, with submission of the wilderness suitability recommendations to Congress pursuant to 
Section 603." The Tenth Circuit Court of Appeals had earlier ruled that the state lacked standing to challenge the 
BLM's authority to conduct the reinventory, although it did agree that the state had standing to challenge the de facto 
management of the lands as WSAs. Utah v. Babbitt, 137 F.3d 1193 (10th Cir. 1998). 
 The settlement agreement further provides that the BLM will rescind the Wilderness Handbook that was 
released in 2001 under the previous Administration. Most importantly, the settlement provides that the BLM will not 
manage as wilderness or as wilderness study areas any of its lands other than previously designated wilderness areas 
and WSAs. The Southern Utah Wilderness Alliance, the Natural Resources Defense Council, and other 
environmental groups have filed a lawsuit challenging the settlement. The groups had moved to intervene in the 
original lawsuit but Judge Benson has not yet ruled on that motion. 
 On the same day that the settlement agreement was signed, Secretary of the Interior Gale Norton sent letters to 
members of the jurisdictional committees of the House and Senate advising them that the policies stated in the 
settlement agreement with the State of Utah would be applied nationwide. However, the Secretary reserved the right 
to consider wilderness characteristics of lands during BLM's land use planning processes. Therefore, unless lands 
are recommended for wilderness during land use plan revisions, BLM will only manage as WSAs the 22.8 million 
acres of BLM land that were included in the Secretary's recommendation to the President in 1991 (9.66 million acres 
recommended for wilderness designation and 13.16 million acres recommended as not suitable for wilderness 
designation). 
 
CONGRESS / FEDERAL AGENCIES -- OIL & GAS 
Laura Lindley, Reporter 
 
BLM Announces APD Approval Policy for Split Estate Lands 
 On April 2, 2003, the same date that the House Resources Committee defeated a proposal by Congressman 
Udall (D.-N.M.) that would have forbidden oil and gas operations on severed federal minerals unless the operator 
had the consent of the surface owner, the Bureau of Land Management (BLM) announced a plan to ensure that 
surface owners are consulted before drilling operations are commenced. Instruction Mem. No. 2003-131 requires all 
applications for permit to drill (APD) on split-estate lands (i.e., lands where the patent reserved the minerals to the 
United States but the surface is owned in fee) to include a certification by the operator that it has entered into a 
surface use agreement with the surface owner. If the operator is unable to secure the consent of the surface owner, 
then the operator must post a bond to cover potential loss or damage to crops and tangible improvements before 
BLM will approve the APD. See www.blm.gov/nhp/efoia/wo/fy03/im2003-131.htm. 
 The Instruction Memo makes it clear that the bond for the protection of the surface owner is separate from the 
oil and gas operations bond posted by the operator to secure the plugging obligation. The surface owner bonding 
procedures are those set forth in 43 C.F.R. §3814.1 (2002). Although that rule on its face applies only to minerals 
reserved in patents issued under the Stock-Raising Homestead Act of 1916, the BLM will apply it to any severed 
minerals, including those reserved in patents issued under the Agricultural Entry Act of 1914. The amount of the 
bond will be not less than $1,000 and, if the surface owner objects to the amount of the bond within 30 days after 
receiving a copy of it from the operator, then the BLM authorized officer will set the amount of the bond. 43 C.F.R. 



§3814.1(c) & (d). The APD will not be approved during the 30-day period in which the surface owner can object to 
the amount of the bond. 
 The Instruction Memo further provides that BLM will attempt to schedule the onsite inspection at a time when 
the surface owner can attend, and BLM will take into consideration any conditions on the APD that the surface 
owner might request. If those conditions are made a part of the APD, then they will be enforceable by BLM the 
same as any other conditions of approval. 
 
BLM Releases Package of APD Streamlining Directives 
 On April 14, 2003, BLM announced a series of measures designed to improve processing of applications for 
permit to drill (APDs). Instruction Mem. No. 2003-152 lists strategies that can be used to more efficiently process 
APDs, including using a "master drilling plan" when multiple wells are being proposed in a given area. It also 
suggests using a "Geographic Area Development Plan" when a field is being developed and recommends that BLM 
and an operator or operators enter into a "Standard Operating Procedures" agreement that identifies the practices the 
operator will follow in the development of that field. See www.blm.gov/nhp/efoia/wo/fy03/im2003-152.htm. 
 On the same day, the BLM released Instruction Mem. No. 2003-147, which encourages the use of "block" 
surveys for cultural resources so that if a road or pipeline has to be relocated during the onsite inspection it won't be 
necessary for the new alignment to then be surveyed by the archaeologist. In addition, BLM will begin a review of 
conditions of approval imposed on APDs in an effort to standardize them across the country and apply only those 
that are effective. See www.blm.gov/nhp/efoia/wo/fy03/im2003-147.htm. Finally, the BLM has established work 
groups to draft changes to Onshore Order No. 1 and the "gold book" which contains instructions for preparing an 
APD. See Instruction Mem. Nos. 2003-151 & 2003-153 at www.blm.gov/nhp/efoia/wo/fy03/im2003-151.htm and at 
www.blm.gov/nhp/efoia/wo/fy03im2003-153.htm. 
 
Powder River Basin RODs Issued and Challenged 
 On April 30, 2003, the BLM issued the record of decision (ROD) on the environmental impact statement (EIS) 
for the Wyoming Powder River Basin Oil and Gas Project which would allow the drilling of some 39,000 new wells 
(approximately 24,000 on federal minerals) in the 8-million-acre area examined in the EIS. See 68 Fed. Reg. 23,159 
(Apr. 30, 2003). It also issued the ROD on the Montana Statewide Oil and Gas EIS and amendment of the Billings 
and Powder River Resource Management Plans. Both EISs analyze the potential impacts of oil and gas 
development, including development of coalbed methane. 
 The next day, three separate lawsuits were filed in U.S. District Court for the District of Montana challenging 
these decisions. The complaint filed by the Northern Plains Resource Council challenges only the ROD on the 
Montana EIS, although one of the bases for its challenge is that the BLM should have prepared a single, basinwide 
EIS rather than a separate one covering the portion of the basin in Montana and in Wyoming. The Wyoming 
Outdoor Council's action challenges both RODs, as does the suit brought by the American Lands Alliance and 
Biodiversity Conservation Alliance. 
 
ARKANSAS -- OIL & GAS 
Thomas A. Daily, Reporter 
 
Arkansas General Assembly Enacts Three Measures Affecting Oil and Gas Ownership and/or Development 
 During its recently concluded 2003 regular session the Arkansas General Assembly enacted three pieces of 
legislation of interest to oil and gas practitioners. They are 2003 Ark. Acts 276, 964, and 1279. 
 Act 276 amends Ark. Code Ann. §15-72-305 (Michie) to increase the minimum amount of royalty payment that 
must be remitted from $25 to $100. The statute still requires royalty to be paid at least annually, regardless of 
amount. 
 Act 964 amends Ark. Code Ann. §15-72-302 (Michie) to change the definition of "unit." The previous 
definition required the unit to consist of the largest area capable of being effectively and efficiently drained by a 
single well. The new definition is simply a governmental section (640 acres) unless a larger or smaller unit is 
established by order of the Arkansas Oil and Gas Commission. This change recognizes the reality that geologic 
knowledge is constantly evolving and thus permits the Oil and Gas Commission to authorize additional wells within 
existing units and the formation of new units without limiting the number of wells therein. This act also allows the 
Oil and Gas Commission to form exploratory drilling units that are larger or smaller than governmental sections. 
The prior statute effectively required exploratory units to contain 640 acres. 
 Act 1279 amends Ark. Code Ann. § 26-37-314 (Michie) to allow the surface owners to purchase from the state 
any tax-forfeited severed mineral interests beneath their lands by paying the delinquent taxes only. The act also 



attempts to retroactively cure procedural irregularities in prior purported tax forfeitures of severed mineral interests. 
For that reason it is constitutionally suspect. 
 
CALIFORNIA -- MINING 
M. William Tilden & Penelope Alexander-Kelley, Reporters 
 
New State Rules Require Backfilling at Certain Open Pit Mines 
 On April 10, 2003, the State Mining and Geology Board (SMGB) adopted permanent regulations that require 
the open pit excavation created by a metallic surface mine to be backfilled to at least match the surrounding surface 
elevation. The new regulation as well as the staff report considered by the SMGB on April 10, 2003, can be 
reviewed at www.consrv.ca.gov/smgb/staffreports2003/APR/0410b3.pdf. 
 The SMGB action indicated that this requirement was necessary in order to "prevent open pits from being left 
as environmental hazards on the landscape." Exec. Officer's Rep., State Mining & Geology Board, Item 3, at 4 (Apr. 
10, 2003) (Exec. Rep.). The regulation defines a "metallic mine" to include "one where more than ten percent of the 
mining operation's gross annual revenues as averaged over the last five years are derived from the production of, or 
any combination of," listed metallic minerals including precious metals (gold, silver, platinum), iron, nickel, copper, 
lead, tin, ferroalloy metals (tungsten, chromium, manganese), mercury, uranium and thorium, minor metals 
including rubidium, strontium, and cesium, niobium, and tantalum. Exec. Rep., at 9. The regulation is to be codified 
at Cal. Code Regs. tit. 14, §3704.1(f). Open pit metallic mines were specifically targeted by the regulation as these 
types of mines "often create very large excavations with at least equally large overburden and rock waste piles." 
Exec. Rep., at 4. 
 The new regulation provides that the backfilling and backfill material are subject to engineering and other 
requirements of the State Water Control Board's regulations on mining waste management "to ensure that the ground 
and surface waters are protected from any undesired effects from backfilling." Id. Further, any overburden or 
excavated material from the pit that cannot be used in the backfilling activities must be contoured to grade to create 
a final land surface that is consistent with the surrounding topography in order to "prevent large, unnatural mounds 
and piles of overburden and waste rock material from imposing on the natural landscape and creating undesirable 
environmental conditions." Id. 
 Subsection (i) of the new regulation exempts any surface mining operation as defined in the State Surface 
Mining and Reclamation Act of 1975 (SMARA), Cal. Pub. Res. Code §2735(a) and (b), for which the lead agency 
has issued final approval of a reclamation plan and a financial assurance prior to December 18, 2002. 
 The emergency backfilling regulations adopted by the SMGB in December (see Vol. XX, No. 1 (2003) of this 
Newsletter) were also readopted by the SMGB on April 10, 2003, pending final effectiveness of the permanent 
regulations. 
 
Emergency Legislation Requires Backfilling of Open Pits Near Indian Sites 
 On April 7, 2003, Governor Davis signed emergency legislation, S.B. 22 (Sher), to implement the restriction on 
open pit mining near Indian sites, which was the subject of legislation from last year, S.B. 483. As reported in Vol. 
XX, No. 1 (2003) of this Newsletter, S.B. 483 would have prevented open pit mining activities for certain mining 
operations located within a prescribed proximity of any Native American sacred site and/or area of special concern, 
as defined. Although S.B. 483 was signed by the Governor last year, it contained a specific provision that it would 
not take effect unless a related bill, S.B. 1828, was also enacted. The Governor vetoed S.B. 1828. The new 
legislation removes the contingency with respect to S.B. 1828. The new law is specifically directed at the proposed 
Glamis Gold Mine in Imperial County, California, but has general application as well. Senate Bill 22 was 
emergency legislation, and it was passed by a 2/3 majority in both the Assembly and the Senate. 
 The new law amends the Surface Mining and Reclamation Act of 1975 (SMARA) to prohibit a lead agency 
from approving a reclamation plan and financial assurances for a surface mining operation for gold, silver, copper, 
or other metallic minerals located on, or within one mile of, any "Native American sacred site," and in an "area of 
special concern," unless the reclamation plan requires that all excavations be backfilled and graded to achieve the 
approximate original contours of the mined lands prior to mining, and the financial assurances are sufficient to cover 
the costs of backfilling and grading. 
 "Native American sacred site" is defined (in S.B. 483) as "a specific area that is identified by a federally 
recognized Indian Tribe, Rancheria or Mission Band of Indians, or by the Native American Heritage Commission, 
as sacred by virtue of its established historical or cultural significance to, or ceremonial use by, a Native American 
group, including but not limited to, any area containing a prayer circle, shrine, petroglyph, or spirit break, or a path 
or area linking the circle, shrine, petroglyph, or spirit break with another circle, shrine, petroglyph, or spirit break." 



 "Area of special concern" (as defined in S.B. 483) means "any area in the California desert that is designated as 
Class C or Class L lands, or as an Area of Critical Environmental Concern under the California Desert Conservation 
Area Plan of 1980, as amended by the United States Department of the Interior, Bureau of Land Management, 
pursuant to Section 1781 of Title 43 of the United States Code." 
 
Pending Legislation May Further Limit Surface Mining Operations 
 Other pending legislation may further impact mining in the state. Senate Bill 218 (Sher) would terminate the 
mineral classification authority of the State Mining and Geology Board, which would effectively end the state's 
program of identifying mineralized areas in the state to assist with long-term local urban planning and prevent land 
use designations that lead to the loss of valuable minerals. This amendment would require a mine operator to pay for 
the state geologist's investigation of mineral resources. 
 Senate Bill 649 (Kuehl) is proposed to raise mining fees to fund a new abandoned mine program with a fee of 
$5.00 per ounce of gold produced and $0.10 per ounce of silver. 
 At its April meeting, the State Mining and Geology Board indicated it will consider at its May 23, 2003, 
meeting a change to its mining regulations concerning financial assurances. Under the existing Surface Mining and 
Reclamation Act of 1975 (SMARA), the local lead agency has authority to review and approve of financial 
assurance adjustments and releases of financial assurances applicable to existing mining operations. Such 
determinations are to be reviewed by the Department of Conservation, and the lead agency is obligated to respond to 
such comments. The proposed new regulation would grant to the Director of the Department of Conservation greater 
authority by requiring the lead agency to obtain the Director's concurrence, and the Director's recommendations 
would become binding on lead agencies. 
 
COLORADO -- MINING 
Howard R. Hertzberg, Reporter 
 
Court Upholds Prescriptive Easement for Access to Mining Claims 
 In Weisiger v. Harbour, 62 P.3d 1069 (Colo. Ct. App. 2002), the Colorado Court of Appeals affirmed a district 
court decision finding that the plaintiffs had acquired a prescriptive easement for access to their mining claims. 
 The plaintiffs acquired several mining claims in 1970. Those claims were surrounded by national forest, except 
for a point of contact with property that the defendants acquired in 1983. The plaintiffs had been crossing the 
defendants' property 10 to 12 times a year on a historic mining road since 1970. In 1983, however, the plaintiffs had 
to partly change their access route over the defendants' property because a new subdivision partially blocked their 
access to the mining road. 
 The plaintiffs sued in 1998, claiming they acquired a prescriptive easement or easement by necessity for access 
to their property over the defendants' property. The district court agreed and the court of appeals affirmed. The court 
of appeals noted that an easement by prescription arises "when the use is open or notorious, continuous without 
effective interruption for the prescriptive period, and either adverse or pursuant to an attempted but ineffective 
grant." 62 P.3d at 1071. The use during the prescriptive period (18 years) must "be sufficiently obvious to apprise 
the owner of the servient estate, in the exercise of reasonable diligence, that another is making use of the burdened 
land .... However, actual knowledge by the owner need not be proved." Id. at 1073. 
 The court of appeals went on to note that with easements, the adverse claimant does not have to be in 
continuous possession of the land, "because a prescriptive easement is only a right to use the route whenever the 
holder desires passage." Id. A key factor appears to be crossing the servient property whenever the adverse claimant 
wants to reach his property. 
 The court also noted that although the party claiming a prescriptive easement must confine its use to a "single, 
definite, and certain path," id. at 1071, minor deviations are inconsequential to the right to claim a prescriptive 
easement, where such deviations result from circumstances beyond the adverse claimant's control (in this case, it 
was the new subdivision). Here, that need to change the routing was viewed as an acceptable minor deviation, which 
did not affect the running of the 18-year prescriptive period. There apparently was no Colorado precedent for the 
"minor deviation" exception, as the court of appeals relied on cases from New Mexico and Nebraska. 
 



COLORADO -- OIL & GAS 
Sheryl L. Howe, Reporter 
 
Oil and Gas Lessee's Surface Use Reasonably Accommodated Surface Owner 
 In Amoco Production Co. v. Thunderhead Investments, Inc., 235 F. Supp. 2d 1163 (D. Colo. 2002), the court 
found that Amoco had reasonably accommodated the surface owner's surface use and that Amoco was not required 
to request variances from setback and safety regulations. 
 Amoco drilled a well and constructed a road and water and gas gathering lines on the surface owner's property. 
The surface owner planned to develop the surface, but at the time it was used as a pasture. No final subdivision plat 
had been approved and would not be approved until certain easements were obtained and other steps were taken by 
the surface owner. The surface owner requested Amoco to move the well site, and Amoco did move the well site 
from the original intended location to accommodate the surface owner. Amoco did not move the well site as far as 
the surface owner wanted, however, citing the fact that this would put the well outside the drilling window and 
would require an exception location from the Colorado Oil and Gas Conservation Commission (COGCC), which 
was unlikely to be obtained because adjoining owners had refused to waive the benefits of the regulatory setbacks. 
 The court cited Colorado case law that the "owner of a severed mineral interest or lessee is privileged to access 
the surface and use that portion of the surface estate that is reasonably necessary to develop the severed mineral 
interest." 235 F. Supp. 2d at 1171 (quoting from Gerrity Oil & Gas Corp. v. Magness, 946 P.2d 913, 926 (Colo. 
1997)). The court found that Amoco's well, road, and pipelines complied with all COGCC and county regulations 
and permit requirements. Amoco's refusal to make certain changes requested by the surface owner was reasonable 
because it was based on physical constraints. The court concluded that Amoco's choices were reasonable and 
necessary in conformance with standard industry customs and practices. 
 One interesting point made by the court is that the Texas Supreme Court limits the accommodation doctrine to 
existing uses. The surface owner had requested Amoco to utilize subdivision roads that were to be developed in the 
future; the court found that the subdivision roads were speculative at this point and subject to unknown future 
events. The court concluded that Amoco had reasonably accommodated the surface owner's present surface use and 
speculative future surface use. 
 
Cert. Denied in Town of Frederick Decision 
 In Vol. XIX, No. 4 (2002) of this Newsletter, we reported the decision in Town of Frederick v. North American 
Resources Co., 60 P.3d 758 (Colo. Ct. App. 2002). On January 6, 2003, the Colorado Supreme Court denied the 
petition for certiorari in this case. 
 
LOUISIANA -- OIL & GAS 
Edward B. Poitevent, II, Reporter 
 
Louisiana Court Awards $30 Million for Failure to Comply with Reassignment Obligation 
 In Amoco Production Co. v. Texaco, Inc., 838 So. 2d 821 (La. Ct. App. 2003), Amoco Production Co. subleased 
its interest in certain oil, gas, and mineral leases (Leases) to a third party. Amoco reserved an overriding royalty 
interest in the Leases, and required the sublessee to give advance notice of any intended surrender, expiration, 
abandonment, or release of the Leases. The sublessee's successor in interest allowed one of the leases to expire due 
to lack of production. As to the other four Leases, it released certain acreage located outside of a producing unit. 
Eighteen years after the expiration of the first Lease and 13 years after the release of the acreage outside of the unit, 
Amoco filed suit alleging breach of the sublease for the failure to give it notice and for damages for the breach. The 
trial court found for Amoco, and the judgment was appealed to the Third Circuit Court of Appeal. The appellate 
court affirmed. 
 Amoco subleased the Leases in 1955. In turn, the sublessee assigned the sublease (and the Leases) to another 
company (IMC) in 1976. Soon after the assignment, IMC experienced mechanical problems in a unit well 
maintaining one of the Leases, the "Jenkins Lease." The attempted repairs were unsuccessful and the Jenkins Lease 
was allowed to expire. IMC executed a formal release a year later. IMC then took new leases on the lands formerly 
covered by the Jenkins Lease. 
 As to the remaining four Leases, they were maintained by production from the "Miogyp Unit." These Leases 
did not contain a Pugh Clause. In 1980, the landowners sued IMC for underpayment of royalties. That case was 
settled by releasing the portion of the leased premises located outside the unit, and taking new leases on the outside 
acreage. Shortly after the acquisition of these new leases, gas was found. Later, an individual hired by Amoco to 



conduct an audit of Amoco's properties operated by outside parties brought this situation to its attention. Amoco 
then sued for damages. 
 Initially, IMC argued that Amoco's claims had prescribed, because the 10-year prescriptive period for breach of 
contract claims had expired. The Jenkins Lease had expired more than 18 years earlier, and the outside acreage had 
been released more than 13 years prior to suit being filed. IMC stipulated that it had not given written notice to 
Amoco as required by the sublease, but argued that Amoco knew or should have discovered the Jenkins Lease's 
expiration and the other Lease cancellations. The court noted that, while the evidence demonstrated that Amoco 
possibly could have known these facts, a contrary ruling would mean that an oil company would be bound to 
canvass the public records on a continuing basis to look for cancellations of which it had not been notified. 
 IMC also argued that Amoco's measure of damages was the market value of the canceled leases on the date of 
the breach. As there was no production at that time, IMC argued that this should be limited to the "signing bonus" 
given to leases in that area without any consideration of the value of production later obtained. The court held that 
the proper measure of damages was "the amount necessary to place [the plaintiff] in the same position [it] would 
have been in had [the defendant] completely fulfilled [its obligation]." 838 So. 2d at 837 (quoting Gibbs 
Construction Co. v. Thomas, 500 So. 2d 764, 770 (La. 1987)). 
 IMC next argued that Amoco was only entitled to its over riding royalty on the production that would have been 
obtained had the Jenkins Lease not been released and the four other Leases not been partially cancelled. The 
evidence suggested that this would have been about $1.2 million. Amoco countered that it would have taken new 
leases and drilled its own wells and/or would have sought farmouts. Under this scenario, Amoco would have been 
entitled to the entire working interest in the new leases or their farmout share of same. The court held that there was 
enough evidence that Amoco would have entered into farmouts or farmins so as to obtain a lease position in the 
field, and awarded Amoco damages in the amount of $30 million. 
 
Louisiana Supreme Court Affirms $33 Million Judgment for Damage to Land by Oil and Gas Producer 
 In Corbello v. Iowa Production, 02-0826 (La 2/25/03), No. 2002-C-0826, 2003 WL 536727 (La. Feb. 25, 
2003), the Louisiana Supreme Court awarded $33 million to a landowner for various claims against an oil company 
for trespass, unauthorized disposal of salt water, and damages to the leased premises. 
 After expiration of a surface lease, plaintiff sued Shell Oil Company for (1) restoration of the surface, (2) 
unauthorized disposal of salt water, (3) trespass for continuing to use his land after lease expiration, and (4) 
exemplary (punitive) damages. The trial court held in favor of plaintiff on the first three issues, but remitted 
damages awarded for the trespass. It dismissed the claim for exemplary damages. The court of appeal affirmed the 
restoration and salt water claims, reversed and remanded the trespass claim on the issue of damages, and also 
reversed the dismissal of the claim for exemplary damages. 
 The Louisiana Supreme Court affirmed the court of appeal's decision, in part, but reversed on the method of 
computing damages for unauthorized disposal of salt water, holding that the exemplary damages claim should be 
dismissed. 
 The supreme court acknowledged that the damages awarded for breach of contract (the obligation of 
restoration) exceeded the market value of the property by a factor of 300, that is, $33 million awarded for land with 
a market value of $108,000, but nevertheless so held, rejecting Shell's argument that the damage award should be 
reasonably or rationally related to the market value of the property. 
 Section 8 of the surface lease provided as follows: 
 

Lessee agrees to indemnify and hold lessor harmless from any and all loss, damage, injury and liability of 
every kind and nature that may be caused by its operations or result from the exercise of the rights or 
privileges herein granted. Lessee further agrees that upon termination of this lease it will reasonably restore 
the premises as nearly as possible to their present condition. 

 
2003 WL 536727, at *4. The court held that the terms of the contract "overrule any policy considerations behind 
such a rule limiting damages in tort cases." Id. at *5. It thus held that the contract was the law between the parties 
and was enforceable as such. 
 In awarding damages, the court upheld $28 million (of the $33 million awarded) for groundwater cleanup. The 
court found that there was evidence of potential groundwater contamination and accepted the testimony of plaintiff's 
expert concerning the steps to be taken to remedy the potential problem, in spite of Shell's argument that this would 
be paying the plaintiff for a "public injury." The court said that to hold otherwise would be to "leave only 
understaffed and underfunded state agencies to oppose the oil companies," in spite of the fact that the landowners 
were not obligated to spend any of this recovery on remedying the public injury. Id. at *12. 



 The surface lease also provided general language concerning the rights of the oil company to use the property 
"as may be necessary or useful in the general conduct of Lessee's business in the Iowa Field and/or other fields, ... 
without restriction as to source, ownership or destination thereof." Id. at *14. Following this general language, the 
lease stated as follows: 
 

Without limitation of the foregoing, Lessee shall have the right to use the above described premises for the 
disposal of saltwater produced by it from its mineral leases or leases operated by it in the Iowa Field, or 
extensions thereof, whether such salt water be produced during operations on land owned by Lessor or land 
owned by others. 

 
Id. Shell apparently disposed of salt water produced from other fields on the plaintiff's lands. The court interpreted 
the above-quoted language as limiting its disposal rights to salt water produced from the leased premises or any 
other property in the Iowa Field. As Shell did not do this, the court held that Shell had violated the terms of the 
lease. 
 The court noted that the award for this item of damage included an investment/inflation factor, in lieu of 
prejudgment interest. The court also noted that the evidence supported damages of over $1 million, with the 
remaining $15 million based upon this factor. The court held that only prejudgment interest may be assessed in such 
a case and remanded this portion of the award for a determination of such interest. 
 The trespass issue centered on the issue of continuing possession of the property after the lease terminated. The 
court of appeal held that whether the plaintiff was limited to the rental value depended upon the good faith of the 
possessor, noting that, during negotiations, the oil company's possession was in good faith. Once negotiations broke 
down, however, the oil company's possession was in bad faith. The court of appeal remanded for a determination of 
damages during the bad faith period. The supreme court affirmed this holding. 
 Article 2315.3 of the Louisiana Civil Code (repealed in 1996, as to causes of action which arise on or after the 
effective date of the repeal) provided, in part, for a short period of time, as follows: "In addition to general and 
special damages, exemplary damages may be awarded, if it is proved that plaintiff's injuries were caused by 
defendant's wanton or reckless disregard for public safety in the storage, handling, or transportation of hazardous or 
toxic substances." Id. at *17. 
 The supreme court held that such damages are not recoverable in a breach of contract suit. Accordingly it 
refused to address whether the oil company's actions constituted the type of activity giving rise to a claim for 
exemplary damages under Article 2315.3. 
 
MISSISSIPPI -- OIL & GAS 
W. Eric West, Reporter 
 
NORM Litigants must First Seek Administrative Remedies Before Oil and Gas Board 
 The Mississippi Supreme Court, in Chevron U.S.A., Inc. v. Smith, No. 1999-CA-01658-SCT, 2002 WL 
31320495 (Miss. Oct. 17, 2002) (not released for publication), reversed a judgment of $2,349,275 for naturally 
occurring radioactive material (NORM) found on saltwater pipelines and storage tanks on the plaintiffs' 55-acre tract 
(which had a present market value of $55,000). The jury deadlocked on the issue of punitive damages. Chevron 
appealed the judgment and the Smiths appealed the issue of punitive damages. The court held the trial court erred in 
allowing a jury trial as the Smiths failed to exhaust their administrative remedies before the Mississippi Oil and Gas 
Board. The court stated the Mississippi legislature gave the Oil and Gas Board the duty to make rules for the 
disposal of oil and gas waste, including NORM, and to protect Mississippi citizens from pollution resulting from oil 
and gas production. The court was of the opinion that because of the specialized knowledge and collective 
experience of the Board and its staff, "[t]he Board is more suited than the average juror to understand the broad 
scope of the regulations and the factual scenarios presented by each case of environmental pollution." Chevron, 
2002 WL 31320495, at *3. The court pointed out that (1) the Smiths had refused all offers of a clean-up, (2) they 
"obviously have no intention of cleaning up their property,"id., (3) no court could order them to do a cleanup, so that 
(4) the interest of the public was better served by having an expert regulatory agency enforce the environmental 
statutes. 
 The court said it was following its prior holding in Donald v. Amoco Production Co., 735 So. 2d 161 (Miss. 
1999), in which the court first held that before a purchaser of land could bring a claim for negligence per se against 
an oil company based on the previous owners' transportation of oil field waste (NORM scale on stored oil field pipe) 
to the property, the purchaser was required to exhaust his administrative remedies before the state Oil and Gas 
Board. 



 For background as to the transfer of jurisdiction for NORM to the Oil and Gas Board from the Mississippi 
Department of Health, Division of Radiological Health, and the Board's subsequent adoption of Statewide Rule 68 -- 
Disposal of Naturally Occurring Radioactive Material (NORM) and Statewide Rule 69 -- Control of Oil Field 
Naturally Occurring Radioactive Material (NORM), see Boyles v. Mississippi State Oil & Gas Board, 794 So. 2d 
149 (Miss. 2001). 
 Copies of the cases cited above may be obtained at www.mssc.state.ms.us. Copies of Mississippi Oil and Gas 
Board Statewide Rules 68 and 69 may be obtained at www.ogb.state.ms.us. 
 
NEW MEXICO -- OIL & GAS 
John S. Nelson, Reporter 
 
Lessee Under State Lease Liable for Damages to Surface 
 In 1985, the New Mexico Supreme Court held that an oil and gas lessee generally is entitled to use as much of 
the surface of the leased land as is reasonably necessary for its drilling and production operations. Amoco 
Production Co. v. Carter Farms Co., 103 N.M. 117, 703 P.2d 894 (1985). This generally means that the oil and gas 
lessee is not liable for using or damaging the surface, or restoring it to its original condition, so long as the lessee's 
use of the surface is not negligent, excessive, or unreasonable, and so long as the lessee has "due regard" for the 
rights of the surface owner. Id. 
 For decades, however, the forms of oil and gas leases covering mineral rights owned by the State of New 
Mexico (such forms being prescribed by statute) have included a provision by which the lessee is liable for, and 
agrees to pay for, "all damages to the range, livestock, growing crops or improvements caused by lessee's operations 
on [the leased] lands." The situation with respect to such leases is frequently that the surface of the leased land is 
either owned by or leased to parties other than the state or the oil and gas lessee. 
 In 1954, the New Mexico Supreme Court held that this provision makes the oil and gas lessee liable to the 
surface owner or lessee for the specified damages regardless of whether the oil and gas lessee's use of the surface is 
negligent, excessive, or unreasonable. Tidewater Associated Oil Co. v. Shipp, 59 N.M. 37, 278 P.2d 571 (1954). 
 In the recent case of Dean v. Paladin Exploration Co., 64 P.3d 518 (N.M. Ct. App. 2003), the New Mexico 
Court of Appeals reaffirmed the holding in Tidewater as an exception to the general principles announced in Amoco. 
 This case is not remarkable, and merely clarifies existing case law as opposed to changing or extending it. It is, 
however, a good reminder that while the principles set forth in Amoco are commonly understood and generally 
recognized, they are nevertheless subject to contrary provisions contained in relevant deeds, leases, contracts, and 
patents, and in the statutes that authorize or authorized such patents, all of which must be carefully reviewed when 
analyzing the rights and obligations of mineral owners or lessees with respect to the surface of any particular tract of 
land. 
 
TEXAS -- OIL & GAS 
William B. Burford, Reporter 
 
Railroad Commission Field Rules Properly Adopted Through "Contested Case" Procedures, Not Subject to 
Challenge by Declaratory Judgment Action 
 Railroad Commission v. WBD Oil & Gas Co., 46 Tex. Sup. Ct. J. 442, No. 01-0177, 2002 WL 31992122 (Feb. 
13, 2003), addressed the jurisdiction of the district court to entertain a declaratory judgment action challenging 
Texas Railroad Commission field rules. 
 In January 1987, after notice to affected operators, all other interested persons, and the public, the Railroad 
Commission began a hearing on the consolidation of 13 separate fields into a single Panhandle Field and on 
changing the field rules. In March 1989 it issued its final order, including new field rules. Several parties sought 
review in district court, but the suit was ultimately dismissed. The hearing, order, and appeal were all typical of the 
trial-type "contested case" procedures the commission has long followed in determining field rules. WBD, the 
plaintiff in this case, although notified of the hearing, declined to participate. Instead, in 1995, it sued the 
commission, challenging the validity and applicability of its 1989 field rules. The trial court dismissed the action as 
an improper attempt to circumvent the Administrative Procedure Act (APA) requirements for obtaining review, but 
the court of appeals reversed, holding that the trial court had jurisdiction under Tex. Gov't Code Ann. §2001.038 
(Vernon 2000), a provision of the APA that the validity or applicability of a rule may be determined in an action for 
declaratory judgment if it is alleged that the rule or its threatened application interferes with or impairs, or threatens 
to interfere with or impair, a legal right or privilege of the plaintiff. 



 The supreme court first framed the controversy by noting that the APA provides two significantly different 
modes of judicial review, one for contested case decisions and the other for rules. To obtain review of a contested 
case decision, an aggrieved person must generally move for a rehearing, must have exhausted all available 
administrative remedies, and must file a court petition within 30 days of the decision. By contrast, a person seeking 
judicial review of a rule need not follow any of those procedures and, in most cases, may sue at any time. Further, 
the scope of review in a contested case is often limited to a determination of whether the agency decision was 
supported by substantial evidence, whereas judicial review of rules is largely unlimited in scope. The court also 
contrasted the profound procedural differences between contested case proceedings and rulemaking proceedings, 
emphasizing that informal and flexible rulemaking procedures maximize public participation, while the much more 
formal contested case procedures limit participation to those directly affected. The two sets of procedures are 
mutually exclusive, the court observed, and cannot be mixed in one hybrid proceeding as the court of appeals had 
believed the commission's Panhandle Field hearing to be. 
 The court of appeals' analysis had rested largely on its determination that field rules came within the APA's 
definition of a rule as "a state agency statement of general applicability that ... implements, interprets, or prescribes 
law or policy ...." Tex. Gov't Code Ann. §2001.003(6) (Vernon 2000). While this definition may be read abstractly 
to encompass field rules, the supreme court said, it is clear in the context of the APA as a whole that field rules are 
not rules of "general applicability" which must not be made without public comment. They are instead an 
adjudication of the individual interests principally affected. To see the difference one need only compare field rules 
detailing spacing and proration requirements in a specific reservoir having its own peculiar geology with statewide 
rules governing the entire oil and gas industry. By "general applicability," the court went on, the APA definition 
references statements that affect the public at large such that they cannot be given the effect of law without public 
input. The definition does not reference statements made in determining individual rights, even if the number of 
individuals is large. 
 Judicial review of orders adopting field rules should therefore, the court held, be the same as in the other 
contested case decisions. Such review affords the participants ample opportunity to challenge the commission's 
decision but also provides for the reasonable finality necessary for conducting operations in the field. To allow field 
rules to be challenged in a declaratory judgment action that can be filed at any time would deny them the certainty 
essential to their effectiveness. Accordingly, the court concluded, field rules adopted in a contested case cannot be 
challenged under Tex. Gov't Code Ann. §2001.038. 
 
Another Decision on Good Faith Negotiation Before Pipeline Condemnation 
 ExxonMobil Pipeline Co. v. Harrison Interests, Ltd., 93 S.W.3d 188 (Tex. App.--Houston [14th Dist.] 2002, 
pet. filed), joins several recent court of appeals decisions now pending in the Texas Supreme Court that have 
addressed a pipeline easement condemnor's alleged failure, under very similar circumstances, to conduct good faith 
negotiations with the landowner before it may petition the court for condemnation. Tex. Prop. Code Ann. §21.012 
(Vernon 1984) conditions a condemning entity's right to condemn a gas pipeline right-of-way on its being unable to 
agree with the landowner on the amount of damages, and this has been construed as requiring a bona fide offer on 
the part of the pipeline company. Here ExxonMobil had submitted Harrison a final offer of $45,950 for an easement 
across Harrison's land, far more than the $7,858 appraised value. The form of agreement ExxonMobil submitted 
with its offer, however, included a warranty of title by the landowner and the unrestricted right to assign the 
easement, rights that are not specifically obtainable by statutory condemnation. ExxonMobil's offer was thus not 
made in good faith, Harrison argued. The trial court agreed and granted Harrison's motion to dismiss the 
condemnation proceeding. 
 Following Hubenak v. San Jacinto Gas Transmission Co., 65 S.W.3d 791 (Tex. App.--Houston [1st Dist.] 2001, 
pet. granted), and Cusack Ranch Corp. v. MidTexas Pipeline Co., 71 S.W.3d 395 (Tex. App.--Corpus Christi 2001, 
pet. granted), the court of appeals reversed, holding that inclusion of additional property rights that may or may not 
be condemnable in a final offer prior to condemnation does not evidence the condemnor's failure to negotiate in 
good faith. To hold otherwise would unnecessarily complicate the negotiation process and frustrate the purpose 
behind the good faith negotiation requirement of promoting the resolution of property acquisitions through 
negotiations rather than litigation, the court declared, citing the dissent in the only contrary decision, MidTexas 
Pipeline Co. v. Dernehl, 71 S.W.3d 852 (Tex. App.--Texarkana 2002, pet. granted). The focus, according to 
Hubenak, should instead be on the amount of compensation offered. On the undisputed evidence that ExxonMobil's 
offer far exceeded the value of the easement and that Harrison had never complained about the inclusion of 
additional rights or indicated the compensation should be adjusted for them before the condemnation proceeding 
was instituted, the court held that summary judgment should have been granted ExxonMobil. 
 



Two-Year Statute of Limitations Applies to Unjust Enrichment Claim 
 In Mobil Producing Texas & New Mexico, Inc. v. Cantor, 93 S.W.3d 916 (Tex. App.--Corpus Christi 2002, no 
pet. h.), Mobil sought to recover overpayments of production revenue to the defendants, who had elected not to 
participate in the reworking of a well operated by Mobil. After the reworking, apparently, the nonparticipating 
defendants had continued to receive their shares of production from the well, contrary to the nonconsent provisions 
of the applicable operating agreement. Mobil asserted breach of contract and, in the alternative, unjust enrichment, 
and was granted summary judgment only on its unjust enrichment claim. Mobil had sought reimbursement of 
$197,062.03, representing revenues from production during the four years prior to suit, the limitation period 
applicable to breach of contract actions, but was awarded only $6,348.85, the amount of revenues received by the 
defendants during the two-year unjust enrichment limitation period. 
 Mobil contended it had only argued breach of contract in its motion for summary judgment, but the court's 
review of Mobil's motion revealed it had asserted both issues. By denying Mobil's request for damages outside the 
two-year unjust enrichment limitation period, the trial court had disposed of all of Mobil's claims for recovery of 
erroneously paid revenues. Contrary to Mobil's argument now, the trial court's final judgment was proper. 
 A short concurrence illuminates, as the opinion of the court fails to do, the only real issue in the case, whether 
Mobil should have been granted summary judgment on a breach of contract theory. The operating agreement, the 
concurring justices pointed out, did not place an obligation on the nonconsenting parties to take any action to 
suspend the payments being erroneously made to them. They had not breached the contract. Rather, they received 
moneys to which they were not entitled under the agreement, a classic case of unjust enrichment. The mere receipt 
of money to which the defendants were not entitled did not constitute a breach. 
 
Purchaser of Land After Conclusion of Operations Had No Standing to Sue for Injury to Property 
 Exxon Corp. v. Pluff, 94 S.W.3d 22 (Tex. App.--Tyler 2002, pet. denied), decided Exxon's appeal of a $30,000 
damage award against it for failure to clean up a 10-acre tract of land after its oil production from the land ceased. 
 Exxon drilled wells on the tract in the 1930s and produced them until sometime before 1984. It then plugged the 
wells and removed derricks and tanks from the property but left derrick corners, concrete pumping unit bases, and 
miscellaneous pieces of pipe and concrete. By 1992, when Pluff bought the surface of the land for $10,000, Exxon 
no longer owned any interest in it and had conducted no operations on it since 1984. After his purchase Pluff 
concluded the land was useless until removal of the remaining oilfield debris and sued various current and former 
operators, including Exxon, alleging excessive use and negligence causing damage to the surface of the property. 
 The court of appeals, following Senn v. Texaco, Inc., 55 S.W.3d 222 (Tex. App.--Eastland 2001, pet. denied), 
agreed with Exxon that Pluff had no standing to sue it. Generally, a cause of action for injury to real property 
accrues when the injury is committed and is a personal right that belongs to the person who owns the property at the 
time of the injury. It was undisputed that Exxon had ceased its activity on the lease prior to Pluff's purchase and that 
all of the oilfield materials he complained of were already on the property. Pluff's deed did not purport to assign any 
cause of action the prior owner may have had. 
 Even if Pluff had standing to assert a cause of action against Exxon, the court went on, under Warren Petroleum 
Corp. v. Monzingo, 157 Tex. 479, 304 S.W.2d 362 (1957), Exxon had no duty to restore the property. The clause in 
its lease giving Exxon the right to remove its property did not impose a duty to do so. 
 
Landowners' Nonconstitutional Claims Against State in Riverbed Boundary Suit Barred by Sovereign 
Immunity 
 State v. Riemer, 94 S.W.3d 103 (Tex. App.--Amarillo 2002, no pet. h.), decided an interlocutory appeal in a suit 
originally filed by the State of Texas against Riemer in 1993 over possession of the surface of land alleged to be in 
the riverbed of the Canadian River and thus owned by the state. While the suit was pending, the supreme court's 
decision in Brainard v. State, 12 S.W.3d 6 (Tex. 1999), established that as a result of the construction of the Sanford 
Dam upriver, the state had lost title to a large amount of land adjacent to the river. Now with the upper hand under 
the Brainard precedent, the defendants counterclaimed for trespass on the mineral estates in the land the state had 
originally sued for, as well as additional land. After the state filed a nonsuit of its claims, other parties intervened 
with their own claims against the state with respect to other similarly situated land. After various amended 
pleadings, the claims against the state, primarily focused on the mineral estate, included actions for trespass, 
conversion, accounting, fraud, unjust enrichment, quiet title, and declaratory judgment regarding the correct 
boundary, as well as constitutional claims for taking of property for public use without compensation. 
 The state conceded that the doctrine of sovereign immunity should not shield it from an action for compensation 
under the Texas Constitution's takings clause, and the landowners had adequately pled claims for constitutional 
takings. The court agreed with the state, however, that sovereign immunity protected it against suit on all of the 



other claims except those germane to the surface estate in the land on which the state had originally sued. Except for 
the constitutional takings claims, therefore, sovereign immunity barred Riemer's counterclaims concerning the 
mineral estate of all his land and both the surface and mineral estates of the land not involved in the state's original 
suit and all of the claims by the intervening landowners. 
 
Texas Choice of Law Upheld in Anti-indemnity Statute Case 
 In Chesapeake Operating, Inc. v. Nabors Drilling USA, Inc., 94 S.W.3d 163 (Tex. App.--Houston [14th Dist.] 
2002, no pet. h.), a sharply divided court of appeals decided en banc that Texas law applied to the indemnity 
provisions of a drilling contract that included a Texas choice of law provision, even though the accidents giving rise 
to liability occurred in Louisiana. 
 Operator Chesapeake, an Oklahoma corporation, entered into a contract with drilling contractor Nabors, a Texas 
corporation, to drill a well in Louisiana. The contract, on a standard International Association of Drilling Contractors 
(IADC) form, included mutual indemnity provisions protecting each party against suits by the other's employees and 
subcontractors, regardless of fault, with the indemnity obligations backed by equal insurance. It included a provision 
that the contract would be governed and the parties' relations determined according to Texas law. Employees of two 
subcontractors hired by Chesapeake were injured in separate accidents during the drilling of the well and sued both 
Chesapeake and Nabors in Texas. Nabors sought indemnity against Chesapeake under the contract in both suits. One 
trial court applied Texas law and granted Nabors' indemnity claim; the other applied Louisiana law and denied it. 
The court of appeals consolidated the suits for appeal. 
 Texas and Louisiana both have oilfield anti-indemnity statutes, generally voiding contractual provisions of 
drilling contracts purporting to indemnify against the indemnitee's own negligence. The Texas statute excepts 
mutual indemnity provisions supported by liability insurance, but Louisiana's contains no similar exception. 
Whether the indemnity provisions of the Chesapeake-Nabors contract were enforceable therefore turned on which 
state's law applied. 
 Texas courts look to the Restatement (Second) of Conflict of Laws §§187 and 188 (1971), the court noted, in 
determining the law applicable to oilfield indemnity clauses. In a contract without an express choice of law, 
indemnity is governed, according to §188, by the law of the state that, with respect to that issue, has the most 
significant relationship to the transaction. In a contract with an express choice of law, under §187 the indemnity is 
governed by the law chosen by the parties unless (1) there is a state with a more significant relationship to the 
transaction (applying §188), and (2) applying the chosen law would contravene a fundamental policy of that state, 
and (3) that state has a materially greater stake in the determination of the particular issue. 
 The court first sought to determine the state that, with respect to the issue to be decided, had the most significant 
relationship to the transaction and to the parties, taking into account five contacts identified in Restatement §188(2): 
(1) the place of contracting; (2) the place of negotiation of the contract; (3) the place of performance; (4) the location 
of the subject matter of the contract; and (5) the domicile, residence, nationality, place of incorporation, and place of 
business of the parties. Chesapeake argued that the first, second, and last of these were inconclusive, but the court 
observed that at least one of the parties was domiciled in Texas and negotiated and signed the contract there -- more 
than could be said for Louisiana -- and that the laws of Oklahoma, Chesapeake's domicile and place of contracting, 
would reach the same result as those of Texas. The place of performance, of paramount importance in the court's 
view, was, it said, more difficult to pin down. There are two possible meanings of "the place of performance": (1) 
where the drilling services were performed, and (2) where the indemnity obligation was performed (by defending 
against the injured employee's suit). Here, the court observed, the drilling took place in Louisiana, but the lawsuit 
took place in Texas. The proper analysis, the majority believed, was to consider which state's law had the most 
significant relationship to the particular substantive issue to be resolved, i.e., whether the indemnity clauses were 
enforceable. Nabors' claims were for liability and legal services incurred in Texas, not for drilling services 
performed in Louisiana, so that the place of performance of the indemnity obligation was Texas. 
 The court acknowledged that it must apply to the contacts identified in Restatement §188 the principles listed in 
Restatement §6: (1) the needs of the interstate and international systems, (2) the relevant policies of the forum, (3) 
the relevant policies of other interested states and the relative interests of those states in the determination of the 
particular issue, (4) the protection of justified expectations, (5) the basic policies underlying the particular field of 
law, (6) certainty, predictability, and uniformity of result, and (7) ease in the determination and application of the 
law to be applied. All of these principles pointed to Texas, the court held, emphasizing the strong Texas policy of 
parties' freedom to contract. 
 Even if Louisiana were determined to have the most significant relationship to the dispute, the court went on, 
the parties' choice of Texas law could be disregarded only if it contravened a fundamental policy of Louisiana and 
Louisiana had a materially greater interest in the determination of the indemnity issue than Texas. The state policies 



addressed by the conflicting anti-indemnity statutes are the same, the court held -- limiting the abuse of idemnities--
although the approaches may differ and the two statutes may lead to different outcomes in particular cases. Further, 
according to the majority, Louisiana has no greater interest than Texas in policing the bargains made by the 
contracting companies. As the policy of both statutes is to regulate contractual negotiations, the interests of Texas 
and Oklahoma, where the contract was actually negotiated, are simply more significant than that of Louisiana, where 
there were no negotiations. For Louisiana to have a materially greater interest, there would have to be some 
connection between unfair bargaining, the policy concern of both statutes, and the location of the well; the court 
found none. 
 Three vigorous dissents, collectively longer than the majority opinion, which is not short, would have the court 
emphasize the place of performance of the contract as a whole, Louisiana, largely in the interest of certainty and the 
belief that the state in which the contract is performed has paramount interest in the enforcement of its own contract 
laws. 
 
Overriding Royalty Applies to Renewals and Extensions Notwithstanding that Base Letter Agreement Had 
No Provision 
 EOG Resources, Inc. v. Hanson Production Co., 94 S.W.3d 697 (Tex. App.--San Antonio 2002, no pet. h.), 
decided the applicability of a reserved overriding royalty interest to new leases acquired after the expiration of those 
out of which the override was originally created. 
 A June 6, 1997, letter agreement between EOG and Hanson called for Hanson to assign six leases to EOG, 
delivering a net revenue interest of 75% and reserving the difference between 25% and any other lease burden as an 
overriding royalty. The parties then executed an assignment of the leases, which included the following overriding 
royalty reservation to Hanson: 
 

Assignor [Hanson] reserves unto itself ... an overriding royalty equal to the difference between the 
aggregate of the basic royalties, overriding royalties and similar burdens chargeable to Assignor's leases 
existing on the effective date of this Assignment and twenty-five percent (25.00%). The overriding royalty 
reserved herein shall burden any extensions and renewals taken within one (1) year of termination of the 
subject leases; .... 

 
94 S.W. 3d at 700. At EOG's request, the assignment included a provision making it subject to the unrecorded June 
6, 1997, letter agreement. 
 After the assignment from Hanson to EOG, two of the six leases expired. EOG obtained new leases from the 
same landowners, at royalty rates of 1/4, increased from the 1/6 royalty under the Hanson leases. After EOG drilled 
a producing well, it disputed that Hanson was entitled to an overriding royalty interest under the new leases, both on 
the basis that the increased royalty must be deducted from the overriding royalty and on the basis that the overriding 
royalty did not apply to extensions and renewals. 
 EOG contended that the language of the assignment making it subject to the June 6, 1997, letter agreement 
meant that the letter agreement alone defined the scope of Hanson's override. The court disagreed, holding that the 
agreement of the parties was embodied in both the letter and the assignment. The assignment expressly provided that 
the overriding royalty would burden extensions and renewals. To solely consider the June 6, 1997, letter, which was 
silent on the issue, the court would be contradicting established contract interpretation principles requiring it to 
examine the entire agreement, give effect to every clause, and not render any clause meaningless. Under EOG's 
interpretation, the clause providing that Hanson's overriding royalty would burden extensions or renewals would be 
rendered meaningless. The court thus affirmed the trial court's determination that Hanson's original overriding 
royalty of 25% minus 16.666%, or 8-1/3%, would apply to the two new leases. 
 The court did not address the possible argument that the new leases, with a higher royalty rate, should not be 
regarded as "extensions" or "renewals" of the prior leases but seems to have assumed that they were. 
 
Agreement for Gas Purchaser to Pay Share of Additional Royalties on Future Gas Production Held Not 
Applicable to Payment for Royalty Claim on Take-or-Pay Settlement 
 The court in Moncrief v. ANR Pipeline Co., 95 S.W.3d 544 (Tex. App.--Houston [1st Dist.] 2003, pet. filed), 
considered the provisions of a 1989 agreement between members of the Moncrief family, as sellers of gas from the 
Madden Deep Field in Wyoming, and ANR, the gas purchaser. The agreement settled the Moncriefs' claims against 
ANR for breach of the take-or-pay provision of the gas purchase contract between them and reduced the price 
payable on future purchases. The settlement agreement required ANR to pay the Moncriefs $80 million and 
provided that the Moncriefs were to be responsible for payment of any taxes, sums due, or other burdens of any kind 



that may be claimed, on or by reason of any payment by ANR to the Moncriefs under the agreement, whether 
claimed by any public or governmental body or other entity entitled to production or payment for production. A 
separate document entered into as part of the settlement, called "Agreement on Future Royalties," provided that if 
the Moncriefs were required to pay "Additional Royalties," defined as the amount of royalty payments the 
Moncriefs were required to pay lessors on gas sold on or after June 1, 1989, over the amount the royalty payments 
would have been if computed on the price actually paid under the parties' renegotiated contract, ANR would 
reimburse the Moncriefs for 50%. 
 After the Moncrief-ANR settlement the Minerals Management Service (MMS), on behalf of the federal 
government as a principal royalty owner in the field, demanded $6.5 million in royalty on the settlement payment, 
plus $1.7 million in interest. The Moncriefs settled with MMS for $1,711,788 and billed ANR for 50% of that 
amount, asserting that it constituted payment of "Additional Royalties." The court of appeals affirmed summary 
judgment in favor of ANR. The MMS payment was based entirely on the settlement payment, the court said, despite 
the MMS' having indicated in a letter to the Moncriefs that it was allocating a portion of the $80 million settlement 
to gas produced after June 1, 1989. The funds paid could not have been attributed to any gas sold by the Moncriefs 
after June 1, 1989, the court held, so that the "Agreement on Future Royalties" did not apply. 
 The court's perfunctory decision in this case may be correct but is disappointing in that it fails to address 
directly, or even expose, the substance of the Moncriefs' real argument. The Moncrief-ANR agreement not only 
settled damages for breach of ANR's take-or-pay obligation but also significantly reduced the price to be paid by 
ANR for future purchases. Part of the cash sum paid by ANR certainly was allocable to the buydown of ANR's price 
obligation. The court chose to ignore the Moncriefs' legitimate argument, which is not unreasonable although it was 
evidently unpersuasive to the court, that its payment of part of the settlement sum to a royalty owner was referable to 
claims against future production. 
 
Securities Act Gives Auction Buyer of Expired Working Interest Right to Rescind 
 A case with potentially far-reaching implications, Geodyne Energy Income Production Partnership I-E v. 
Newton Corp., 97 S.W.3d 779 (Tex. App.--Dallas 2003, no pet. h.), applied the Texas Securities Act (TSA), Tex. 
Rev. Civ. Stat. Ann. arts. 581-1 to 581-43 (Vernon 1964 & Supp. 2003), to the sale, through a third-party auctioneer, 
of Geodyne's nonoperated working interest in an offshore oil and gas lease. 
 Geodyne owned a 10% working interest in the lease. Production from the only well on the lease permanently 
ceased on December 10, 1996. Although there evidently were some subsequent attempts to reestablish production, 
the lease had expired by its own terms. Geodyne nevertheless placed its interest in a lease auction held on December 
10, 1997, and sold it to Newton for $300. The sale documents included agreements that Geodyne had made no 
representations or warranties regarding oil and gas production, marketable title, condition, quantity, fitness for 
general or particular purpose, merchantability, accuracy of interest, or accuracy or completeness of any information 
or material supplied to Newton, and that Newton took the property "as is." A few months after the sale the well's 
operator completed its plugging at a cost of $742,409.67. Geodyne and Newton both declined to pay, and the 
operator sued them. This appeal resulted from the dispute between Geodyne and Newton over which bore 
responsibility for 10% of the plugging cost. 
 The court of appeals decision focused on the jury's finding that Geodyne had violated the TSA. To recover 
under the TSA, the court noted, a buyer must prove a security was sold by means of (1) an untrue statement of 
material fact or (2) an omission to state a material fact that is necessary in order to make the statements made, in 
light of the circumstances under which they are made, not misleading. An interest in an oil and gas lease is a security 
under the TSA. An omission or misrepresentation is material, according to the court in Texas Capital Securities, Inc. 
v. Sandefer, 58 S.W.3d 760, 776 (Tex. App.--Houston [1st Dist.] 2001, pet. denied), if there is a substantial 
likelihood that a reasonable investor would consider it important in deciding to invest. 
 Geodyne had represented it was selling a 10% working interest in the lease, the court said, but by the time of the 
sale there was no lease. (Presumably the representation consisted of the description of the interest in the transfer 
documents and in information made available to potential buyers before the auction; the court noted that Geodyne 
did not dispute that a misrepresentation was made prior to the sale.) Newton was unaware that the lease had expired, 
although it knew the well was not producing, and Geodyne was in possession of joint interest billings not provided 
Newton that would have informed a sophisticated oil and gas purchaser that there was a potential problem with the 
lease. This evidence was legally and factually sufficient, the court held, to support the jury's finding that Geodyne 
omitted a material fact necessary to make its statement that it owned a 10% interest in the lease not misleading. 
Newton could therefore rescind the purchase, as its remedy under the TSA, and escape the plugging liability. 
 What of Geodyne's broad disclaimer, accepted by Newton, that it made no representations or warranties with 
respect to, among other things, marketable title and accuracy of interest? The "as is" clause of its assignment, 



Geodyne argued, conclusively negated the claim that it made any representations, much less misrepresentations, and 
that without representations there can be no omissions. A claim based on violation of the TSA cannot be waived, the 
court observed, absent actual or constructive knowledge of the matured claim. Tex. Rev. Civ. Stat. Ann. art. 581-
33(L) (Vernon 1964 & Supp. 2003). Moreover, Newton was not required to show either that it relied on the 
misrepresentation or that the misrepresentation caused it injury. The mere showing of a material misrepresentation, 
as found by the jury, gave Newton the absolute right of rescission under state securities law. 
 Geodyne also disputed the jury's finding that it was a non-operator of the well at the time it was required to be 
plugged, giving rise to statutory plugging liability. An operator is required to plug a dry or inactive well within one 
year after drilling or operations cease, the court noted, under applicable Railroad Commission rules promulgated 
under Tex. Nat. Res. Code Ann. §89.001(a) (Vernon 2001 & Supp. 2003), and a nonoperator is liable for its 
proportionate share of plugging costs if it owned an interest at the time the well ceased operation. Tex. Nat. Res. 
Code Ann. §§89.002(a)(2), (3); 89.083(g) (Vernon 2001 & Supp. 2003). (The latter statute actually imposes liability 
on a nonoperator at the time the well "should have been plugged," rather than at the time the well ceased operation.) 
The well ceased to produce on December 10, 1996, requiring the operator to commence plugging by December 10, 
1997. The one-year period after operations cease commences on the date a producing well ceases to produce, the 
court said; the word "operations" does not refer to mechanical operations that may have been conducted after 
cessation of production. Despite any efforts after December 10, 1996, to reestablish production, the date on which 
plugging was required was not extended beyond one year from the cessation of production. There was sufficient 
evidence to support the jury's finding that Geodyne was, during this period of time, a nonoperator with plugging 
liability. 
 If the court's analysis of the Texas Securities Act is accurate, it seems virtually impossible for the selling of an 
oil and gas property to describe the interest it offers in much detail and successfully disclaim the intent to represent 
the interest that will be conveyed. Where a seller is not entirely familiar with all aspects of the properties it desires to 
sell, as is often the case today, there arguably is no sure way to avoid the characterization of any information it 
provides about the property as a misrepresentation that might give the buyer the right to rescind the trade. Should 
sophisticated buyers and sellers not be entitled to agree that no information provided by the seller amounts to a 
representation of any interest? 
 
Court Upholds Railroad Commission Denial of Permit to Produce from Reservoir Not in Communication 
with Those in Nearby Well 
 The Waskom (Cotton Valley) Field is composed not of a continuous reservoir but of multiple lenticular gas-
bearing sands not in communication with each other. There were three potentially producible gas sands underlying 
the Seagull Energy E&P, Inc. Albert Davis lease, the "C," "Stroud," and "Taylor" sands, all within the Waskom 
(Cotton Valley) Field, whose Railroad Commission field rules prohibited wells less than 1320 feet apart on the same 
lease. Seagull's No. 1 well produced only from the C sand, and Seagull planned to drill another well, its No. 4, to 
produce from all three sands. Once drilled, however, the No. 4 well could produce from the Stroud and Taylor sands 
but not from the C sand. Seagull sought an exception from Railroad Commission spacing rules allowing it to reopen 
the No. 1 well, only 1,200 feet from the No. 4, for production from the C sand. The Texas Railroad Commission 
denied Seagull's application for a "Rule 37" exception, and the trial court upheld the denial. Seagull's appeal resulted 
in the decision in Seagull Energy E&P, Inc. v. Railroad Commission, 99 S.W.3d 232 (Tex. App.--Austin 2003, pet. 
filed). 
 Seagull maintained that the Railroad Commission was without statutory authority to disregard its property 
interest in the C sand by treating the three disconnected sands as a common reservoir for purposes of its spacing and 
density rules. The Commission's authority, it argued, rests on its ability to regulate each "field" or "common 
reservoir," the statutory definition of which is that of a "physically separate" accumulation of gas or oil. Seagull was 
able to cite case authority that the Commission may statutorily prorate and regulate gas only within each such 
common reservoir. In upholding the Commission's decision the court relied on subsequent statutory amendments. In 
1979 the legislature added provisions allowing the Commission to permit commingled production from separate gas 
accumulations based on a finding that such production would prevent waste, promote conservation, or protect 
correlative rights. Then, in 1981, it enacted a provision that when the Commission permits production from non-
connected gas deposits, it has the power to prorate, allocate, and regulate production from them as if they were a 
single common reservoir. 
 The Commission's permit allowing Seagull to drill its No. 4 well allowed commingled production, 
contemplating that the three reservoirs would be treated as a single administrative unit. Once it issued a permit for 
commingled gas production from separate reservoirs, the Commission acquired broad powers under the 1981 
amendment to regulate gas production from the group of reservoirs as though they were a single common reservoir. 



Those powers included the authority to restrict production from one of the two wells completed in the group of 
reservoirs. 
 
Lessor Alleging Cessation of Production in Paying Quantities Must Meet Two-Prong Test 
 The opinion in Dreher v. Cassidy Limited Partnership, 99 S.W.3d 267 (Tex. App.--Eastland 2003, no pet. h.), 
revisits some well-worn pathways of oil and gas law, interpreting the habendum clause of a 1948 oil and gas lease. 
Typical of those in most oil and gas leases, the clause in question provided for the lease to extend for a specified 
primary term, here 10 years, and as long thereafter as oil, gas or other mineral is produced. The trial court granted 
summary judgment to the plaintiff lessor that the lease had terminated because of the absence of production in 
paying quantities, and the defendant lessee appealed. 
 The word "produced," noted the court, has been defined as requiring production in paying quantities. To prove 
that the lease had terminated because production in paying quantities had ceased, the lessor was required to meet a 
two-prong test. It had to prove (1) that the lease failed to yield a profit over a reasonable period of time, and (2) that 
a reasonably prudent operator would not have continued operation of the well under the circumstances. Here the 
lessor showed that the lease was not profitable for a period of eight months. It had produced no evidence to show 
why the eight months was a reasonable period of time, however, nor any evidence, such as expert evidence, that a 
reasonably prudent operator would have discontinued operation of the well under the circumstances. The lessor had 
therefore not established that production in paying quantities had ceased, and the court of appeals reversed the 
summary judgment. 
 
Operating Agreement Held Implied Agreement Not to Partition 
 The court in Dimock v. Kadane, 100 S.W.3d 602 (Tex. App.--Eastland 2003, no pet. h.), considered the appeal 
of a summary judgment against Dimock denying partition of the working interest leasehold in a 320-acre producing 
tract. The jointly owned leasehold was subject to a 1973 exploration agreement providing for the drilling of certain 
test wells and a contemporaneous operating agreement, on a modified AAPL Form 610-1956. Neither agreement 
expressly prohibited partition among the working interest owners. Joint owners may agree not to exercise their 
statutory right to partition either expressly or impliedly, however, and the court examined several provisions of the 
operating agreement in an effort to ascertain the parties' intent. 
 The court first focused on Paragraph 10 of the operating agreement, providing that it would remain in effect as 
long as any of the oil and gas leases subjected to it continued in force, and Paragraph 12, the nonconsent provision. 
The provisions, considered together, implied an agreement not to partition, the court held. Paragraph 12 presupposed 
that a nonconsenting party owns an interest subject to transfer to the consenting parties during recoupment of the 
prescribed nonconsent penalties and would be rendered meaningless if a party were allowed to partition and destroy 
the joint ownership. Paragraphs 10 and 12 indicated a desire of the parties to retain the cotenancy and operational 
status during the entire life of the leases. The provisions for maintenance of uniform ownership in Paragraph 20, the 
opportunity of each party to participate in renewals and extensions under Paragraph 23, and the prohibition against 
surrender of leases by any party in Paragraph 24 further evidenced the parties' intent to maintain joint ownership. By 
partition, the court observed, a contracting party could frustrate or completely avoid responsibilities and rights under 
a contract to which it had agreed. 
 
UTAH -- MINING 
Daniel A. Jensen, Reporter 
Utah Requires Reclamation Bonds for Small Mining and Exploration Operations 
 Effective May 5, 2003, Utah law requires small mining operations (less than five acres) to obtain a suitable 
reclamation surety from the Utah Division of Oil, Gas and Mining (DOGM) prior to the commencement of mining 
and surface disturbing exploration activities. Previously, small mining operations and exploration activities 
disturbing less than five acres were exempt from reclamation bonding and only large mining operations (more than 
five acres of surface disturbance) were required to provide a reclamation bond. A relatively simple notice of intent, 
rather than an approved reclamation plan, is still allowed for small mining operations and exploration activities that 
will disturb less than five acres. The notice still does not require DOGM approval, but the amount and form of 
reclamation surety do require DOGM approval. If the operator fails to properly complete reclamation, the bond may 
be forfeited to pay for the cost of reclamation. These changes were created by S.B. 65, which amends portions of the 
Utah Mined Land Reclamation Act, Utah Code Ann. §§40-8-1 to 40-8-23. 
 



WYOMING -- OIL & GAS 
William N. Heiss, Reporter 
 
Supreme Court Finds Ambiguous a Reservation of 3-1/8% of 8/8 Overriding Royalty 
 The Wyoming Supreme Court has departed from what is the practice of most title examiners in its holding in 
Wadi Petroleum, Inc. v. Ultra Resources, Inc., 65 P.3d 703 (Wyo. 2003). Wadi's predecessor in interest, Hondo, 
reserved overriding royalties in federal leases of "3-1/8% of 8/8ths," without any reference to proportionate 
reduction. The reservations were contained in federal form assignments of record title made by Hondo at a time it 
owned a 20% leasehold interest. The assignments were made pursuant to a "more-or-less contemporaneous 
document" (1978 Agreement) that provided: 
 

and reserving, however, unto Hondo, and El Paso does hereby, as may be necessary assign unto Hondo, an 
undivided 1/16th of 8/8ths overriding royalty interest as to [lands not at issue], ..., which overriding royalty 
shall not be proportionately reduced if El Paso owns less than the entire leasehold interest .... 

 
 El Paso hereby agrees ... and further acknowledges that Hondo shall by separate assignments transfer 
unto El Paso all of the record title of Hondo [to the subject lands and leases] reserving unto Hondo a 3-
1/8% overriding royalty interest in addition to any existing leasehold burdens. 

 
65 P.3d at 706. 
 The trial court found that the assignments reserving the overriding royalty were ambiguous as to the amount 
reserved. Based on extrinsic evidence including division orders signed by Hondo crediting it with a .625% 
overriding royalty, the court found in favor of the working interest owners, Ultra and Questar. 
 On appeal, the Wyoming Supreme Court upheld the trial court, finding that the "reservations of the overriding 
royalty interests were ambiguous due to a lack of clarity and incompleteness of expression." 65 P.3d at 710. The 
court relied upon and quoted extensively from Richard Hemingway's treatise on oil and gas law, including the 
following: "If it is the intent that a full 1/16 interest be created the clause should read, '1/16 of 8/8 of production,' or 
'1/16 of gross production.' " Id. at 709. 
 The court's legal basis for its decision is not particularly clear. Based on the language quoted from Hemingway, 
the omission of the words "of production" in this case apparently resulted in the ambiguity. The court stated it also 
relied on discussions in other treatises of proportionate reduction clauses in leases and in cases of mineral title 
failure, though it is not clear how these have much bearing on the issue in this case. 
 In an apparent response to Wadi's contention that the terms of the 1978 Agreement were merged into the 
assignments of record title, the court could not see how the doctrine of merger had any application, since the 
reservation in the actual assignment was found to be ambiguous. 
 Wadi also contended that Wyo. Stat. Ann. §30-5-305 (Michie) prevented the use of the division order to "alter 
or amend" the terms of a contractual agreement. The court stated that the division order was only used to assist the 
trial court in resolving the inherent ambiguity in the assignments. 
 This case does nothing to help Wyoming title examiners, most of whom do not imply proportionate reduction in 
the absence of language indicating reduction. A reservation of an overriding royalty of "3-1/8% of 8/8" in Wyoming 
is apparently ambiguous if the working interest owner owns less than the full working interest. Based on the 
language from Hemingway quoted by the court, it would appear such a reservation can be made unambiguous by 
adding "of production" or "of gross production." 
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FEDERAL -- MINING 
Daniel A. Jensen, Reporter 
 
Surface Use Rules Do Not Require Miners to Reclaim Pre-Existing Disturbances 

In 1996, the Bureau of Land Management (BLM) adopted "plain English" surface use and occupancy 
regulations. Those regulations at 43 C.F.R. subpart. 3715 generally prohibit occupancy and use of unpatented mining 
and millsite claims unless the use is reasonably incident to exploration, development, mining, or processing of 
locatable mineral deposits. James McColl owned 12 unpatented millsite claims in Maricopa County, Arizona. The 
land within the claims had been disturbed by previous lead and silver mining operations. The BLM ordered McColl 
to remove a mill building, an ore bin, and a tailings pond placed there by a previous owner, and to recontour and 
reseed those areas. McColl readily agreed to reclaim the disturbances that he caused during his ownership and 
occupancy, but argued he had no obligation to reclaim prior existing disturbances caused by others. 

In James R. McColl, 159 IBLA 167, GFS(MIN) 20(2003), the Interior Board of Land Appeals (IBLA) agreed 
with McColl insofar as the BLM had required McColl to reclaim disturbances caused by prior operators. The IBLA 
ruled that the regulations clearly require reclamation only of disturbances made by the occupant during his or her 
operations. Id. at 181. Citing the use of personal pronouns and the "inherent elasticity of 'plain English,' especially 
when used as legal jargon," the IBLA concluded that the surface use and occupancy regulations simply were not 
drafted with such downstream liability in mind. Id. That part of the BLM's order requiring McColl to reclaim his 
own disturbances was affirmed. 
 
Surety of Canceled Bond Is Liable for New Disturbances to Previously-Disturbed Areas 

In an unpublished decision involving a Nevada hardrock mine, the Ninth Circuit Court of Appeals affirmed the 
district court's decision that a surety's cancellation of a mine reclamation bond does not terminate the surety's 
liability for subsequent disturbances to previously-disturbed areas. United States v. Safeco Insurance Co., No. 02-
15737, 2003 WL 21259777 (9th Cir. May 29, 2003). The subject bond stated that when a surety (in this case, 
Safeco) cancels a reclamation bond, the bond "shall remain in full force and effect as to all areas within the plan of 
operations disturbed prior to the effective date of such cancellation." Id. at *2. Safeco cancelled the bond and 
claimed that the cancelled bond did not cover further disturbances to previously-disturbed areas of the mine. The 
appeals court disagreed, holding that the bond continues to cover new disturbances to areas disturbed prior to 
cancellation. Id. The court held that the plain language of the bond unambiguously provides continued coverage for 
the areas disturbed prior to cancellation and does not exclude disturbances caused by mining in those areas after 
cancellation. Id. 

The court rejected Safeco's argument that such an interpretation rendered Safeco's right of cancellation illusory. 
By cancelling the bond, Safeco limited its liability to those areas disturbed prior to cancellation. While Safeco's 
reclamation liability could increase after cancellation based on further mining of previously-disturbed areas, it could 
not be extended to areas that had not been disturbed at the time the bond was canceled. Id. 
 
Court Sustains Interior Rules Allowing Mine Subsidence in Protected Areas 

Volume XVIV, No. 2 (2002) of this Newsletter reported a federal district court decision that the Surface Mining 
Control and Reclamation Act of 1977 (SMCRA) prohibits underground mining activities that will cause surface 
subsidence within certain statutorily protected areas, including national parks, wilderness areas, and historic sites. 
The district court struck down an Interior Department interpretive rule providing that subsidence from underground 
coal mining is not included within the statutory definition of "surface coal mining operations" and therefore is not 
prohibited within the protected areas, violates the statutory language of SMCRA, and is thus invalid. Citizens Coal 
Council v. Norton, 193 F. Supp. 2d 159 (D.D.C. 2002). The practical result of the court's ruling was to preclude 
underground mining activities that would cause surface subsidence within the statutorily protected areas. 

The court of appeals has reversed that ruling. In Citizens Coal Council v. Norton, 330 F.3d 478 (D.C. Cir. 
2003), the court of appeals observed that "SMCRA is a complex and often puzzling statute." Id. at 480. The court 
assumed, however, that the agency's interpretive rule could be analyzed under the two-part test of Chevron U.S.A. 
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). Id. at 481. Under this familiar test, the court 



first determines whether the statute is ambiguous. If not, the court enforces the statute. But if the statute is 
ambiguous, then the court defers to any reasonable agency interpretation. In this case, the court found that the statute 
was ambiguous and that the Secretary of the Interior's interpretation was reasonable. Accordingly, the rule was 
sustained. 

Interestingly, the court apparently failed to consider the impact of the Supreme Court's decision in United States 
v. Mead Corp., 533 U.S. 218 (2001). In Mead, the Court held that certain tariff classification rulings by the U.S. 
Customs Service were not entitled to Chevron deference. In reaching this holding, the Court noted that "the 
overwhelming number of our cases applying Chevron deference have reviewed the fruits of notice-and-comment 
rulemaking or formal adjudication." Id. at 230. The Court also cited with approval a law review article noting that 
"interpretive rules may sometimes function as precedents ... and they enjoy no Chevron status as a class." Id. at 232. 
Given the closeness of the question, it is unclear whether the court of appeals would have reached a different result if 
it had applied a lesser form of deference to the agency interpretive rule. Indeed, in finding the Secretary's 
interpretation reasonable, the court conceded that it was "not necessarily the most rational one." Citizens Coal 
Council at 483. 
 
Strict Liability Applies to Violation of Forest Service Mine Permitting Rules 

In United States v. Good, 257 F. Supp. 2d 1306 (D. Colo. 2003), the court held that violations of the Forest 
Service's mine permitting regulations are strict liability offenses. Quentin Good was charged and convicted of 
damaging property of the United States by using a mechanized backhoe, without authorization or approval, to 
remove overburden and to perform reclamation work on his unpatented mining claim. He was also charged and 
convicted of constructing an A-frame structure on his claim for use as his principal residence. Mr. Good's primary 
defense was his good faith belief, based on a notice of intent submitted to and approved by the State of Colorado, 
that he was authorized to conduct the operations for which he was charged. Good argued he lacked the requisite 
intent to violate the Forest Service regulations. 

Finding the violations to be "public welfare" offenses, the court held the violations to be strict liability offenses, 
such that the government does not need to establish any element of intent on the part of the defendant. Id. at 1318. 
Good was found not guilty on two of the counts against him because of misconduct by a Forest Service employee, 
but was found guilty of the other four charges without regard to his intent. 

The court also affirmed that the Forest Service could proceed by criminal misdemeanor prosecution rather than 
administratively through notices of noncompliance and proceedings to cancel his claim. Id. at 1319. 
 
Dependent Millsite Must Be Patented with Associated Mining Claims 

In Ulf T. Teigen (on Reconsideration), 159 IBLA 142, GFS(MIN) 17(2003), the Interior Board of Land Appeals 
(IBLA) held that a dependent millsite may be patented only if the mining claim to which it is appurtenant is either 
already patented or a patent is granted simultaneously with the millsite patent. 

Teigen filed a patent application for his millsite claim, covering five acres of non-mineral land, in 1991. The 
millsite was "dependent" because it was to be used in connection with a specific lode mining claim. Teigen filed a 
patent application for the associated lode mining claim in 1994, but that application was not accepted by the Bureau 
of Land Management (BLM) because of a Congressional moratorium preventing the processing of new 
patentapplications. This series of events left the millsite patent application grandfathered under the moratorium, but 
the mining claim patent application prohibited under the moratorium. In 1996 Congress required the BLM to create 
and follow a plan to complete the processing of 90% of the grandfathered applications within the following five 
years. 

Compelled to act on the grandfathered millsite patent application, the BLM rejected that application because it 
was not associated with any existing patented mining claim and its associated mining claim could not be patented 
because of the moratorium. The IBLA upheld that action. Id. at 149. The BLM and the IBLA did acknowledge that 
rejection of the millsite patent application does not preclude Teigen from refiling it in association with a mining 
claim patent application if and when the moratorium is lifted. Id. at 149 n.4. 
 
FEDERAL -- OIL & GAS 
Gregory R. Danielson, Reporter 
 
Wyoming Federal District Court Reverses IBLA Decision Invalidating Federal Leases 

Pennaco Energy, Inc. and other intervening third parties filed an appeal of a decision of the Interior Board of 
Land Appeals (IBLA) which reversed the Bureau of Land Management's (BLM) issuance of oil and gas leases. See 



Vols. XVII, No. 4 (2000), XVIV, Nos. 2 & 4 (2002) of this Newsletter. In Pennaco Energy, Inc. v. Department of 
the Interior, 266 F. Supp. 2d 1323 (D. Wyo. 2003), the U.S. District Court for the District of Wyoming reversed the 
decision of the IBLA and affirmed BLM's decision to issue the leases. 

This case involved BLM's decision to issue three federal oil and gas leases located in the Powder River Basin. 
The IBLA reversed the BLM decision to issue the federal oil and gas leases holding that the BLM did not conduct 
sufficient environmental analysis pursuant to the National Environmental Policy Act (NEPA) prior to selling the 
leases in question. In reversing the IBLA decision, the district court held that the Buffalo Resource Management 
Plan and the Wyodak Environmental Impact Statement (EIS) together provided BLM with all the information it 
needed to take the requisite hard look before making the leasing decision. 

The court relied upon the Tenth Circuit decision in Park County Resource Council, Inc. v. U.S. Department of 
Agriculture, 817 F.2d 609 (10th Cir. 1987), and held that NEPA's hard-look requirement exists at the pre-leasing 
stage but it is a more general requirement than at the project-level stage. The extensive analysis of the environmental 
effects of coalbed methane development in the Wyodak EIS reasonably supplemented the pre-leasing analysis set 
forth in the Buffalo Resource Management Plan so as to provide sufficient information to enable BLM to take a hard 
look at the potential impacts of oil and gas development on the three leases. The court held that IBLA's opinion 
arbitrarily and capriciously elevated form over substance by separating the two documents and refusing to consider 
them together. 
 
DC Circuit Rejects Gas Valuations Based on Resale Price of Marketing Affiliate 

Fina Oil and Chemical Co. (Fina) appealed a decision of the U.S. District Court for the District of Columbia 
holding that the Minerals Management Service (MMS) could order a lessee to pay royalty based on the value of an 
affiliate's resale price to a non-affiliated third-party purchaser. The U.S. Court of Appeals for the District of 
Columbia in Fina Oil & Chemical Co. v. Norton, 332 F.3d 672 (D.C. Cir. 2003), reversed the district court and held 
that the applicable regulations require valuation of gas proceeds based on the initial sale by Fina and not the resale 
price of its affiliate. 

In 1993 the MMS issued an order rejecting Fina's valuation of gas based upon use of the benchmarks set forth in 
the regu-lations and required Fina to base its royalty valuation on the higher prices that its affiliate, Fina Natural Gas 
Company, received from subsequent downstream arms-length sales. Fina appealed the de-cision to the Interior Board 
of Land Appeals (IBLA) and that appeal was summarily denied based upon the Assistant Secretary's decision in 
Texaco Exploration & Production, Inc., MMS-92-0306-O&G (May 18, 1999). In Texaco, the Secretary held that the 
gross proceeds provision required all valuations to equal at a minimum the gross proceeds "accruing to the lessee," a 
term the Secretary interpreted as the total consideration received by the corporate family to which the producer and 
non-marketing affiliate belong. See Vol. XVI, No. 3 (1999) of this Newsletter. 

In rejecting the district court's decision, the court of appeals held that the statute's definition of "lessee," the 
regulation's language and structure, and the agency's own pronouncements at the time of the regulation's 
promulgation all demonstrate that "gross proceeds accruing to the lessee" refers only to the proceeds accruing to 
Fina and not to the entire corporate family of which Fina is a member. The court stated that the definition of "lessee" 
contained in section 3(7) of the Federal Oil and Gas Royalty Management Act clearly defines "lessee" as the person 
issued a lease. The court noted that there is no reference to "affiliates" of such persons. 
 
IBLA Confirms That Federal Lessee must Ordinarily Bear the Costs of Placing Producer's Gas in 
Marketable Condition at No Cost to the Government 

J-W Operating Company Inc. (J-W) was audited by the Colorado Department of Revenue and found to have 
underpaid royalties on unprocessed gas produced from several federal leases in the amount of $62,017.76. J-W 
Operating challenged the Department's finding before the Royalty Valuation Division (RVD) of the Minerals 
Management Service (MMS). The RVD issued a letter decision and bill for collection to J-W Operating on 
August 19, 1997. J-W appealed the RVD decision to the Associate Director of the MMS who affirmed the RVD 
decision, but reduced the assessment to approximately $53,000.00. In J-W Operating Co., 159 IBLA 1, GFS(O&G) 
6(2003), the Interior Board of Land Appeals (IBLA) affirmed the MMS' decision and held that MMS correctly 
required the inclusion of the costs of dehydration and compression as part of gross proceeds. 

Under the terms of J-W's contract with K-N Energy, if the gas delivered at a gathering line did not meet a 
particular pressure requirement, J-W was required to reimburse the purchaser 2 to 7 cents per MCF. Pursuant to the 
terms of a separate contract, J-W transferred lease production at the wellhead to YGS, a related company which 
gathered, dehydrated, and compressed that production and delivered the gas to a marketing company at a contract 
rate of 0.69 per MMBTU. The marketing company paid J-W the index spot price less one cent. 



J-W appealed the Associate Director's decision arguing that because title to the gas passed at the well, royalty 
must be based on the value at the well. The appellant further argued that compression expenses were not related to 
placing the gas in a marketable condition but to transporting the gas, and that the marketable condition rule does not 
require the lessee to condition the gas so that it is suitable for secondary markets. The IBLA disagreed and noted that 
gross proceeds has been defined to include "payments to the lessee for certain services such as compression, 
dehydration, measurement, and/or field gathering to the extent that the lessee is obligated to perform them at no cost 
to the Federal Government." J-W Operating, 159 IBLA at 11-12. The IBLA thus determined that the appellant had 
inappropriately deducted costs and other expenses which should not have been charged against the government's 
royalty. The basis for the IBLA holding is the "underlying principle ... that a Federal lessee must ordinarily bear the 
costs of placing produced gas in marketable condition at no cost to the Government and may not deduct those costs 
from the royalty value." J-W Operating, 159 IBLA at 12. 
 
Inclusion of FWS Guidelines in EIS Does Not Violate Rulemaking Provision of APA 

Fred E. Payne (Payne) appealed from a July 6, 1999, Record of Decision of the State Director of the Utah State 
Office of the Bureau of Land Management (BLM) approving the Ferron Natural Gas Project. Payne, an overriding 
royalty interest owner, objected to the size of the buffer zone created around active raptor nests. In Fred E. Payne, 
159 IBLA 69, GFS(O&G) 7(2003), the Interior Board of Land Appeals (IBLA) affirmed the Record of Decision 
approving the Ferron Natural Gas Project. 

BLM initially moved to dismiss Payne arguing that an overriding royalty interest owner lacks standing because 
he is not adversely affected by the Record of Decision. IBLA denied BLM's motion to dismiss holding that Payne 
made a threshold showing that he would be adversly affected by BLM's decision to preclude well development and 
production activities in a 1/2-mile radius around active raptor nests, which may potentially prevent the drilling of a 
number of wells on the leasehold in which Payne owned an overriding royalty interest. 

Payne contested BLM's reliance on Fish and Wildlife Service (FWS) guidelines for establishing the buffer zone 
because the guidelines were not included in the draft EIS and, therefore, interested parties were deprived of the 
opportunity to comment on the applicability of the guidelines. IBLA rejected this argument holding that although the 
guidelines were not referenced in the DEIS the no-surface-occupancy buffer zones were part of the proposal and 
therefore provided sufficient opportunity for comment. 

Payne also argued that the reliance on the guidelines is improper in the absence of their promulgation as a 
regulation pursuant to the notice and comment rulemaking provisions of the Administrative Procedure Act (APA). 
IBLA held that the FWS guidelines were not binding in this context and noted that BLM left itself discretion to grant 
variances from the buffer zone. Accordingly, the guidelines, unlike regulations, do not constitute rules of law 
binding on the BLM and therefore there is no violation of the rulemaking provisions of the APA. 
 
CONGRESS / FEDERAL AGENCIES -- GENERAL 
Laura Lindley, Reporter 
 
Status of Forest Service Roadless Policy 

Judge Brimmer's decision (described elsewhere in this Newsletter) enjoining the Forest Service's roadless rule 
leaves the Forest Service's policy with respect to use of inventoried roadless areas up in the air. The roadless rule 
establishes nationwide standards for the management of 58.5 million acres of National Forest non-wilderness lands 
which were identified as roadless in the Forest Service's November 2000 environmental impact statement (EIS). The 
rule was published on January 12, 2001, days before the end of the Clinton Administration, with an effective date of 
March 13, 2001. 66 Fed. Reg. 3244 (2001). The Bush Administration suspended the effectiveness of the rule until 
May 12, 2001, but on May 10, 2001, the U.S. District Court for the District of Idaho issued an order enjoining 
implementation of the rule. That decision was immediately appealed to the Ninth Circuit Court of Appeals. Given 
the legal uncertainty, the Forest Service then adopted an interim policy by which the roadless rule would generally 
be observed except that the Chief of the Forest Service reserved the authority to approve timber harvests or road 
construction in inventoried roadless areas. This interim policy would expire June 14, 2003. 

On December 12, 2002, the Ninth Circuit reversed the district court decision, and directed the district court to 
dissolve its injunction and remanded the case. Kootenai Tribe of Idaho v. Veneman, 313 F. 3d 1094 (9th Cir. 2002). 
On June 9, 2003, shortly before the expiration of the interim policy, the Forest Service announced that it would 
retain the roadless rule published in 2001. At the same time, the Forest Service also announced that it would propose 
an amendment to the rule which would allow a state's governor to seek relief from the road construction prohibition 
for exceptional circumstances "such as to protect public health and safety or reduce wildfire risks." Forest Service 



Press Release No. 0200.03 (June 9, 2003). The press release also states that relief from the rule would be allowed to 
maintain existing facilities such as dams, or to provide reasonable access to private property or privately owned 
facilities. The rule currently allows road construction or reconstruction in inventoried roadless areas if a road is 
needed pursuant to "reserved or outstanding rights," which presumably would permit access to mining claims. It also 
allows road construction or reconstruction if a road is needed in conjunction with the "continuation, extension, or 
renewal of a mineral lease on lands that are under lease by the Secretary of the Interior as of January 12, 2001 or for 
a new lease issued immediately upon expiration of an existing lease." 36 C.F.R. ' 294.12(b)(7) (2002). In connection 
with its settlement of a lawsuit with the State of Alaska over the roadless rule, the Forest Service has also proposed a 
rule that would exempt the Tongass National Forest from the rule and has issued an advance notice of proposed 
rulemaking seeking comment on the applicability of the roadless rule to both the Tongass and the Chugach National 
Forests in Alaska. 68 Fed. Reg. 41,865, 41,863 (July 15, 2003). 

A month after the Forest Service announced that it would implement the roadless rule, Judge Brimmer of the 
U.S. District Court in Wyoming enjoined the rule. As detailed elsewhere in this Newsletter, that decision has been 
appealed to the Tenth Circuit by a coalition of environmental groups but, as of the deadline for this Newsletter, not 
by the United States. Local Forest Service offices are telling the public that they are awaiting instructions from 
Washington before allowing any road construction in inventoried roadless areas. To further complicate matters, the 
Community Rights Counsel has filed a letter of complaint with the Tenth Circuit alleging that Judge Brimmer should 
have recused himself from the roadless rule case because of his significant stock holdings in oil and gas companies. 
A copy of the letter is available at www.community rights.org/Brimmer/complaint.asp. However, no oil and gas 
company or industry trade association was involved in the roadless rule case before Judge Brimmer.  
 
BLM Revamps Appraisal Functions 

In the wake of continuing criticism of the Bureau of Land Management's (BLM) real estate appraisal process, 
most recently by the Appraisal Foundation and internal reviews, Secretary of the Interior Gale Norton announced 
that a single departmental office would be formed to provide a uniform appraisal process for all Department of the 
Interior agencies. Appraisals are prepared in connection with land exchanges or acquisitions by BLM and other 
agencies. The Department expects that a centralized appraisal office, independent of the land management goals of a 
local office, will be less susceptible to criticisms of bias and lack of adherence to professional appraisal standards. 
 
Robert Mathes, Guest Reporter 
Roadless Rule Enjoined 

On July 14, 2003, the U.S. District Court for the District of Wyoming issued an injunction permanently 
enjoining the roadless rule, 36 C.F.R. '' 294.10 to 294.14 (2002). In a suit brought by the State of Wyoming against 
the U.S. Department of Agriculture and various federal officials, Judge Brimmer found that the roadless rule was 
promulgated in violation of the National Environmental Policy Act (NEPA) and the Wilderness Act. Wyoming v. 
U.S. Dep't of Agric., No. 01-CV-860B, 2003 WL 21995163 (D. Wyo. July 14, 2003). 

On October 13, 1999, President Clinton directed the Forest Service to initiate administrative proceedings to 
protect inventoried roadless areas and to determine whether roadless protection was warranted for any uninventoried 
roadless areas. In response to this directive, the Forest Service published a notice of intent (NOI) to prepare an 
environmental impact statement (EIS) to analyze the effects of eliminating road construction activities in the 
remaining unroaded portions of the inventoried roadless areas within the National Forest System. The comment 
period for the NOI closed after only 60 days despite numerous requests for extensions. The draft EIS and proposed 
roadless rule were issued in May of 2000 and the final EIS was issued on November 13, 2000. The final EIS adopted 
a more restrictive roadless rule alternative than that disclosed in the draft EIS and added an additional 4.2 million 
acres of inventoried roadless area. The final Roadless Area Conservation Rule was published in the Federal Register 
on January 12, 2001, with an effective date of March 13, 2001. 66 Fed. Reg. 3244 (2001). The Bush Administration 
suspended the effectiveness of the rule until May 12, 2001. Six days later, on May 18, 2001, the State of Wyoming 
filed suit against the Department of Agriculture alleging violations of the National Environmental Policy Act, the 
National Forest Management Act, the Wilderness Act, the Multiple Use and Sustained Yield Act, and other statutes. 

The Wyoming U.S. District Court determined that the promulgation of the roadless rule violated NEPA in 
several respects. First, the court found that the Forest Service's scoping process was inadequate and that the Forest 
Service's decision not to extend the scoping comment period was arbitrary and capricious. The court decided that 
Wyoming and other affected states could not meaningfully participate in determining the scope and significant issues 
to be analyzed in the EIS in the short time provided for filing scoping comments. In particular, the court was 
concerned with the fact that the Forest Service did not specify what roadless areas the rule would be applied to and 



what alternatives would be discussed. Second, the court held that the Forest Service's decision to deny Wyoming and 
other affected western states cooperating agency status without explanation was arbitrary and capricious. Third, the 
court found that the Forest Service failed to rigorously explore and objectively evaluate all reasonable alternatives 
because the Forest Service refused to consider alternatives that did not meet its purpose of immediately stopping 
activities that resulted in a degradation of roadless areas. Fourth, the court found the Forest Service's cumulative 
impacts analysis to be inadequate. Finally, the court held that the Forest Service's decision not to issue a 
supplemental EIS in light of the substantial changes between the draft rule and the final EIS was arbitrary, 
capricious, and contrary to law. 

The district court additionally found that the roadless rule was promulgated in violation of the Wilderness Act of 
1964 because the rule was an impermissible attempt to establish de facto wilderness through administrative 
rulemaking rather than through Congressional designation. The court found that the Forest Service's definition of a 
roadless area is synonymous with the Wilderness Act's definition of "wilderness" and further found that the uses 
permitted in a wilderness area and those permitted in an inventoried roadless area to be essentially the same. As 
such, the court found that the rulemaking improperly infringed upon the authority of Congress and was thus a 
violation of the Wilderness Act. 

On July 16, 2003, the Biodiversity Associates, Defenders of Wildlife, National Audubon Society, Natural 
Resources Defense Council, Pacific Rivers Council, Sierra Club, Wilderness Society, and Wyoming Outdoor 
Council filed a notice of appeal from the court's decision. 

 
CONGRESS / FEDERAL AGENCIES -- OIL & GAS 
Laura Lindley, Reporter 
 
Offshore Operating Rules 

The Minerals Management Service (MMS) adopted new rules, which took effect March 24, 2003, governing 
drilling operations in the Outer Continental Shelf (OCS). 68 Fed. Reg. 8402 (Feb. 20, 2003). The new rules replace 
existing Subpart D of Part 250, 30 C.F.R., covering oil and gas drilling operations, and cover the procedure for 
obtaining a drilling permit as well as technical matters such as casing and cementing requirements, blowout 
preventer systems, and diverter systems. In addition, effective August 21, 2003, the MMS rules will be amended to 
incorporate by reference the American Petroleum Institute (API) Recommended Practice 14 F which addresses the 
design and installation of electrical systems for certain offshore facilities. 68 Fed. Reg. 43,295 (July 22, 2003) (to be 
codified at 30 C.F.R. '' 250.114, 250.803 & 250.1629). 

The MMS has also recently issued two Notices to Lessees (NTL) that are of interest to OCS lessees. NTL No. 
2003-NO 4, issued effective May 9, 2003, is an interpretive rule that defines what quantity of production qualifies as 
paying quantities so as to extend an OCS lease beyond its primary term. The NTL states that "paying quantities" 
requires the production of a sufficient volume of oil or gas to yield a positive income stream after subtracting 
"normal" expenses, which include royalties and direct lease operating costs. Direct lease operating costs include 
processing fees, labor costs, fixed and variable operating costs incurred on the lease, and fixed and variable 
operating costs allocated to the lease when production is processed off the lease. 

NTL No. 2003-NO 6, effective June 17, 2003, updates the criteria that MMS will use to determine when a 
supplemental bond is required to cover potential lease abandonment liability. Generally, the NTL makes it slightly 
easier for a company to demonstrate financial reliability. This NTL supersedes NTL No. 98-18N and its addendum. 

 
FEDERAL -- FERC 
Jeffery S. Dennis, Reporter 
 
FERC Declines to Abrogate California Energy Contracts 

In a 2-1 decision on June 26, 2003, the Federal Energy Regulatory Commission (FERC or Commission) ruled 
against the Public Utilities Commission of the State of California (CPUC) and the California Electricity Oversight 
Board (CEOB) on their claim that the contracts they entered into with a group of sellers of energy during the 2000-
01 energy crisis were unjust and unreasonable and not in the public interest. Public Utilities Comm'n v. Sellers of 
Long Term Contracts, Nos. EL02-60-000, EL02-62-003, 103 FERC & 61,354, 2003 WL 21485863 (2003).). The 
complainants were seeking to have the long-term contracts de-clared voidable at the State of California's discretion, 
or to have the contracts abrogated entirely. 

In reaching its decision, FERC affirmed an administrative law judge's (ALJ) initial decision that the applicable 
standard of review for the contracts at issue was the "public interest" standard. The Commission's adoption of the 



"public interest" standard under the circumstances surrounding the California energy crisis is the fundamental, 
precedent-setting aspect of the case. 

The public interest standard, arising out of the Supreme Court's Mobile-Sierra line of decisions (United Gas 
Pipe Line Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 (1956); Federal Power Comm'n v. Sierra Pacific Power Co., 
350 U.S. 348 (1956)), requires that to justify modification or abrogation of an existing contract, the complainant 
must show that the rates contained in the agreement are so low as to make the agreement contrary to the public 
interest. The original Mobile-Sierra cases held that, where a public utility seller and its customer entered into a 
contract at a particular rate, and the seller did not reserve the right to later unilaterally file a new rate with the 
Commission under section 205 of the Federal Power Act (FPA), the seller could not unilaterally seek to have a new 
rate substituted for the agreed-upon rate. Importantly, those cases also held that the Commission, under section 206 
of the FPA, had only very limited power to alter an existing contract rate once it had accepted that contract. 

The Sierra case listed several factors meeting the public interest standard it outlined, including articulating a 
requirement that a selling utility show that the rates in the contract were so low as to harm the public interest by 
impairing the financial ability of the selling utility to continue service, to put an excessive burden on other 
customers, or to be unduly discriminatory. While originally applied only to claims by sellers that the contract rate 
was exceedingly low, the Mobile-Sierra public interest standard has been applied to claims by purchasers that 
contract rates are exceedingly high. By contrast, the "just and reasonable" standard of review, which the 
complainants in the case sought to have applied, would have required that the complainants simply show that the 
contracts at issue provide for rates which are "unjust and unreasonable" under more traditional principles of utility 
rate regulation. 

In its order, the Commission adopted the initial decision of the ALJ that the public interest standard must be 
applied to contracts that do not reserve a right in either party to unilaterally file for changes to the contract rates, and 
do not specifically identify an appropriate standard of review. In adopting this approach, the FERC refused the 
arguments of several complainants that the just and reasonable standard should be applied to these contracts because 
they were entered into under each seller's authority to sell energy at market-based rates, and thus were not previously 
reviewed by the Commission, unlike previous contracts entered into in a more tightly regulated regime, where the 
Mobile-Sierra doctrine was initially developed. 

In order to justify contract modification under the public interest standard in this particular case, the 
Commission required the complainants to demonstrate not just that "forward prices became unjust and unreasonable 
due to the impact of spot market dysfunctions," but also "that the rates, terms, and conditions [of the contracts] are 
contrary to the public interest." 2003 WL 21485863 at *9. The Commission determined that the complainants failed 
to meet this difficult burden. In making this determination, the Commission considered the facts surrounding the 
execution of the contracts at issue in light of the factors identified in the Sierra case, noted above. 

First, FERC determined that the contracts were not causing financial distress to the complainants to the point of 
threatening their ability to continue operating. The Commission decided there was no credible record evidence 
showing that the contracts at issue in the case had placed the complainants in dire financial distress or had placed an 
undue burden on other customers. The Commission noted that the California Department of Water Resources 
(CDWR), one of the complainants, was achieving an energy portfolio with a weighted average price of $70/MWh, 
which was a price squarely within the range stated in CDWR's central objectives. 

Second, the Commission examined whether there was discriminatory conduct on the part of the sellers of 
energy, which FERC deemed relevant because discriminatory conduct has been used as a trigger for applying the 
Mobile-Sierra doctrine in past cases. In this case, no evidence of discriminatory conduct was found on the part of the 
sellers. 

Finally, the Commission ruled that the complainants had other options and at least some bargaining power when 
they entered into the energy contracts. According to the Commission's review of the record evidence, CDWR had 
obtained over 200 energy bids and was free to negotiate with the bidders of their choice. Based on this, FERC 
determined that the contracts were not the product of unequal bargaining power because the complainants had 
sufficient options when they negotiated the agreements and were initially pleased with the bargain that they had 
obtained. 

FERC concluded, based on the above, that the complainants "failed to demonstrate the financial impairment, 
excessive burden or undue discrimination described in Sierra or any other factor sufficient to meet the 'public 
interest' standard of review." Id. at *13. The Commission declared that the complainants' only apparent ground for 
modifying the contracts was their later dissatisfaction with the bargain they had negotiated. However, because the 
transactions were not the result of unfairness, bad faith, or duress and were instead the result of CDWR's voluntary 
choices, FERC deemed contract modification to be unwarranted in the case. 



Commissioner William Massey dissented from the Commission's ruling. His dissent focused on both the proper 
standard of review and whether the burden of each possible standard of review was met. Commissioner Massey 
argued that the just and reasonable standard of review was the appropriate standard for this case, reasoning that for a 
customer to waive its right to file a section 206 complaint seeking Commission alteration of existing rules, the 
waiver must be explicitly stated in the contract, and when the contract does not specifically state the standard of 
review to be used, the just and reasonable standard applies. Commissioner Massey went on to argue that the just and 
reasonable burden was met by the complainants. Additionally, Commissioner Massey wrote in his dissent that the 
complainants had also met the more rigorous public interest standard. According to Commissioner Massey, the facts 
presented in the case were so unique that the Commission should not limit itself to the traditional factors analyzed 
under the public interest standard, as identified in the Sierra case. The Commissioner argued that the public interest 
standard should be examined in light of the circumstances which surrounded the making of the particular contracts at 
issue, and that under those extreme circumstances the contracts were themselves tainted, and no public interest 
would be served in upholding contracts negotiated under such extraordinary and unprecedented conditions. 

The majority's choice to use the public interest standard of review in the circumstances presented by the 
California energy crisis, and its adoption of the ALJ's determination that "case law is clear that where a contract fails 
to specifically provide that the contract may be unilaterally altered, Mobile-Sierra requires that proposed changes 
meet the 'public interest' standard," id., are crucial aspects of the order. In adopting the ALJ's characterization of the 
Mobile-Sierra case law, FERC may be setting a strong precedent favoring the public interest standard of review in 
contract modification cases, in the absence of specific contract language to the contrary. 
 
FERC Issues New Guidelines on Cultural Resources Investigations for Pipeline Projects 

FERC's Office of Energy Projects has issued new and revised "Guidelines for Reporting on Cultural Resources 
Investigations for Pipeline Projects." The guidelines are available at www.ferc.gov/industries/gas/enviro/culresor. 
pdf. The guidelines are issued by Commission staff to help pipeline project sponsors assist the Commission in 
meeting its obligations under the National Historic Preservation Act (NHPA). Congress enacted the NHPA with the 
intent of preserving and managing the cultural resources located on federal lands, and to take into account the effect 
of federal actions on private lands. Section 106 of the NHPA requires all federal agencies, prior to authorizing an 
activity under their jurisdiction, to take into account the effect the activity or undertaking will have on cultural 
resources listed or eligible for listing on the National Register of historic properties. The guidelines prepared by 
FERC staff provide step-by-step measures to streamline the preparation of report filings under section 106. 
 
ALABAMA -- OIL & GAS 
Edward G. Hawkins, Reporter 
 
Alabama Supreme Court Rebuffs NORM Case on Procedural Grounds 

In the case of Morgan v. Exxon Corp., No. 1012345, 2003 WL 21362958 (Ala. June 13, 2003) the Alabama 
Supreme Court used the Alabama 20-year rule of repose to deny relief to landowners seeking NORM contamination 
damages from two former well operators. In 1996, the landowners discovered the presence of arsenic, lead, zinc, 
benzene, toluene, xylene, petroleum hydrocarbons, chlorides, crude oil, and normally occurring radioactive material 
(NORM) on their land. The landowners then filed an action in 1996 against a number of oil industry defendants, 
including Mobil Oil Corporation (Mobil), which last operated on the land in the 1960s, and Marshall Oglesby 
(Oglesby), which last operated on the land in the early 1970s. 

Asserting the Alabama 20-year rule of repose, Mobil and Oglesby obtained a partial summary judgment from 
the trial court, since neither had conducted operations on the plaintiffs' land during the 20 years preceding the filing 
of the suit. The plaintiffs' failure to discover the contaminants until 1996 did not prevent the running of the rule of 
repose, since it commences at the moment of the event causing the injury, not upon discovery of the injury, the court 
held. 

In an attempt to avoid the bar of the rule of repose, the plaintiffs argued that the application of the rule of repose 
in their case was preempted by the Comprehensive Environmental Response, Compensation, and Liability Act, 
codified as amended by the Superfund Amendments and Reauthorization Act of 1986, at 42 U.S.C. '' 9601-9675 
(CERCLA). Specifically, the plaintiffs argued that 42 U.S.C. ' 9658(a)(1) provides that any applicable state statute 
of limitation commences to run on the "federally required commencement date" (FRCD), if there is a conflict 
between the state law commencement date and the FRCD. The plaintiffs pointed out that the FRCD occurred when 
the plaintiffs knew or reasonably should have known that contamination was present. 42 U.S.C. ' 9658(b)(4)(A). 



Thus the plaintiffs contended that, under CERCLA, the 20-year rule of repose would have commenced to run in 
1996 upon the plaintiffs' discovery of the problem. 

The Alabama Supreme Court rejected the plaintiffs' preemption argument because the plaintiffs failed to prove 
that CERCLA applied. In this regard, the court focused on the "petroleum exclusion" appearing in 42 U.S.C. 
' 9601(14) & (33). The court noted that CERCLA's petroleum exclusion applies to any indigenous constituents of 
petroleum not in concentrations exceeding what is normally found in petroleum. The court found that the plaintiffs 
were relying on CERCLA to change the commencement date for the Alabama 20-year rule of repose. By relying on 
an exception to the general rule, the plaintiffs bore the burden of proving that their case did not fall within the 
CERCLA petroleum exclusion. The plaintiffs did not make a record in their summary judgment response that the 
arsenic, lead, zinc, benzene, toluene, xylene, and NORM found on their land were in concentrations exceeding those 
normally found in petroleum. Since the plaintiffs failed to prove that CERCLA applied to their case, the FRCD did 
not apply, and the plaintiffs had nothing to save them from the 20-year rule of repose. 

The Morgan case shows both sides to a NORM case filed long after operations cease how and when CERCLA 
may save a plaintiff's case when a state law statute of limitation or rule of repose bars the claim. Morgan also goes 
into CERCLA's petroleum exclusion with respect to contaminants that may also be indigenous in petroleum. 

 
ALASKA -- OIL & GAS 
John K. Norman, Reporter 
 
2003 Legislation Affecting the Oil & Gas Industry 

The Alaska legislature produced a number of bills this year that reduce regulatory burdens, provide tax 
incentives, and remove litigation risks associated with oil and gas development in Alaska. Many of these changes 
came at the behest of Governor Frank Murkowski, and include changes to the law regarding stranded and natural gas 
development, modifications to Alaska's Coastal Management Program and Oil Discharge Prevention and 
Contingency Plans, adjustments to the state's oil and gas royalty scheme, statutory changes that alter litigation rules 
regarding awards of attorneys' fees to so-called "public interest" litigants, and new rules regarding lawsuits seeking 
injunctive relief against permitted facilities. These broad legislative changes create incentives and enhanced 
opportunities for oil and gas development in Alaska. 
 
Stranded and Shallow Gas Legislation 

The legislature passed several bills meant to provide an incentive for "stranded" and shallow natural gas 
exploration and development in Alaska. House Bills 16 and 69 and Senate Bill 151 all modify or alter the current 
regulatory environment for stranded and natural gas exploration and development. 

House Bill 16, titled "Stranded Gas Development Act Amendments," amends the Alaska Stranded Gas 
Development Act standards applicable to determining whether a proposed new investment constitutes a qualified 
project and establishes new standards to determine whether a person or group qualifies as a sponsor under the Act. 

The Stranded Gas Development Act, Alaska Stat. ' 43.82.010-43.82.990, was originally enacted in 1998. Prior 
to H.B. 16, the Act only allowed for natural gas projects if the gas was to be exported in liquefied form. H.B. 16 did 
away with this limitation and authorizes gas development and transportation to take place in any form. This 
legislation also lowers the bar in terms of a developer's required net assets and creates opportunities for more 
companies to participate in the proposed North Slope natural gas pipeline project. 

The legislature has also attempted to spur development of the state's shallow natural gas reservoirs by the 
passage of House Bill 69. The new law recognizes that regulatory requirements may impede development of the 
state's shallow natural gas resources, and that "shallow natural gas is abundant and widespread in Alaska and bears 
the promise of providing Alaskans, particularly Alaskans living in rural areas, with an inexpensive and clean source 
of energy if those resources can be economically developed." H.B. 69 amends the law to include a new subsection, 
Alaska Stat. ' 31.05.030(j), requiring the Alaska Oil and Gas Conservation Commission (AOGCC) to determine if 
the volume of oil expected to be encountered "will be of such quantities that an oil discharge prevention and 
contingency plan" is required for a well drilled to develop shallow natural gas. Alaska Stat. ' 31.05.060(c) was 
added to allow the AOGCC to issue a variance, in the case of shallow gas development, from the regulations that 
normally require public notice and opportunity to be heard for actions taken by the AOGCC. The new law allows a 
lessee or operator to request a variance from the public notice requirement if shallow gas development operations 
may be unduly delayed by compliance therewith, provided certain other statutory requirements are met. H. B. 69 
also authorizes the Commissioner of the Alaska Department of Natural Resources (DNR) to waive local planning 
authority approval and compliance with local ordinances and regulations, if there is an overriding state interest. The 



new law defines "shallow natural gas" as coalbed methane, natural gas drilled for under a shallow gas lease, or 
natural gas drilled for in a well, the true vertical depth of which is 4,000 feet or less. Alaska Stat. ' 31.05.170. 

Finally, the new law amends Alaska Stat. ' 46.04.030(b) to exempt shallow natural gas production from the 
requirement to obtain an approved oil discharge prevention and contingency plan from DNR, unless AOGCC 
determines that the well to be drilled for shallow natural gas may penetrate a formation capable of flowing oil and 
the volume of oil expected to be encountered will be of such quantity that a contingency plan should be required. 
The new law also provides that projects for the exploration and development of shallow natural gas are presumed to 
be consistent with the Alaska Coastal Management Program. 

In Senate Bill 151, the legislature changed the regulation of natural gas pipelines under the "Pipeline Act." The 
new law amends Alaska Stat. ' 42.06.350(c) by eliminating the words "North Slope" from the law. This means that a 
natural gas pipeline need not be a North Slope natural gas pipeline to benefit from the provisions of Alaska Stat. 
' 42.06, the "Pipeline Act," which allows a natural gas pipeline carrier to charge separate rates for firm 
transportation and for interruptible transportation service, and to charge a reservation fee or similar charge for 
reservation of capacity in a natural gas pipeline. The Pipeline Act has been further amended to expand the definition 
of "natural gas pipeline" and "natural gas pipeline carrier" to include all of the facilities of a total pipeline system. 
 
Environmental Legislation 

In House Bill 191 and Senate Bill 74 the legislature changed the regulatory apparatus that governs the Alaska 
Coastal Management Program (ACMP) and oil discharge prevention and contingency plans (Contingency Plans). A 
"Contingency Plan" is officially called an "Oil Discharge Prevention and Contingency Plan" because it embraces 
actions to prevent an oil spill and, in the event of a spill, describes the resources to be employed to clean it up. House 
Bill 191 significantly changes the ACMP by eliminating the Alaska Coastal Policy Council, and transferring 
implementation of the ACMP to DNR. H.B. 191 also requires a consistency determination to be made within 45 
days after an initial request is submitted. The new law excludes from the consistency review process projects that are 
subject to authorization by the Alaska Department of Environmental Conservation (ADEC) or to issuance of an 
authorization or permit by AOGCC. 

Senate Bill 74 extends the renewal period for Contingency Plans. Under existing law, an operator must prepare 
a Contingency Plan for terminals and distributors of crude and refined oil products, marine tankers and barges that 
transport crude and refined oil products, and oil pipelines and onshore and offshore oil exploration and production 
facilities. S.B. 74 is based on a legislative finding that "focusing on the actual testing of oil spill prevention and 
response preparedness, through in-the-field inspections, drills, and exercises, is our most effective means of ensuring 
spill prevention and response readiness and protection of the environment." The bill amends Alaska Stat. 
' 46.04.030, which governs Contingency Plans, to change the renewal period for such plans from three to five years. 
The bill also extends the expiration date of a Contingency Plan approved by ADEC before the effective date of the 
bill (April 30, 2003) for two years, or for a shorter period if a shorter period has been requested by the holder of an 
approved plan. The amendments are significant because they place emphasis on "actual testing" and "in-field 
inspections," not merely on evaluation of "paperwork." 

Senate Bill 142 designates DNR as the lead agency for resource development projects in Alaska. Previously, the 
lead agency was ADEC. The new law amends Alaska Stat. ' 38.05.020(b) and states that DNR will "lead and 
coordinate all matters relating to the State's review and authorization of resource development projects." This bill, 
along with House Bill 191, which transferred implementation of the Alaska Coastal Management Program from the 
Alaska Coastal Policy Council to DNR, significantly expands DNR's role in Alaska resource development projects. 
 
Litigation Risk 

Litigation is always a serious consideration for any operator involved in oil and gas development. House Bills 
86 and 145 address litigation risks and attempt to level the playing field between so-called "public interest litigants" 
and resource development companies. 

House Bill 86 relates to state permitted projects and is intended to "avoid costly litigation about projects 
overseen by [state] agencies." This bill makes liable anyone who "initiates or maintains a malicious claim for 
injunctive relief against a state permitted project . . . ." The liability encompasses incidental or consequential 
damages as well as actual damages suffered by the permittee or owner of the project as a result of a malicious claim, 
including losses of wages and salaries paid to employees or contractors idled or put to nonproductive labor, and 
increased material costs caused by the malicious claim. A "malicious claim for injunctive relief" is a "baseless legal 
or administrative claim" if, among other things, it is made in bad faith or with malice and the permittee is damaged 



by the claim. The bill also amends the Alaska Coastal Management Program by statutorily providing that a 
consistency determination made under the ACMP is "not subject to review, stay, or injunction by any court." 

House Bill 145 eliminates a judicially-created exception to awards of attorneys' fees, otherwise governed by 
Rule 82 of the Alaska Rules of Civil Procedure. Up to now, this exception exempted "public interest litigants" from 
awards of attorneys fees and costs against them, but allowed them to recover fees and costs from parties against 
whom they brought suit. H.B. 145 eliminates the ability of state courts to discriminate in the award of attorneys' fees 
and costs against a party in a civil action or appeal based on the nature of the policy or interest advocated by the 
party, the number of persons affected by the outcome of the case, whether a governmental entity could be expected 
to participate in the case, the extent of the party's economic incentive to bring the case, or any combination of those 
factors. The new law requires public interest litigants, like all other litigants, to post a bond or other security to 
protect persons who will be affected by the litigant's request for entry of a stay or other interlocutory relief. The new 
law applies to all civil actions and appeals filed on or after September 11, 2003. 

Both H.B. 86 and H.B. 145 are likely to have an impact on the decisionmaking process a "public interest" 
litigant undertakes before filing suit against a permitted project. The risk of having attorneys' fees and costs 
associated with injunctive relief assessed against public interest litigants is expected to deter the filing of time-
consuming and costly lawsuits that have little merit or are filed with malicious intent. The resulting reduction in 
litigation risk should make resource development companies more comfortable in proceeding with exploration and 
development projects in Alaska. 
 
Oil and Gas Royalty Changes 

In addition to the foregoing regulatory and litigation-related changes, the legislature modified the state's oil and 
gas royalty scheme to offer incentives in the form of natural gas exploration and development tax credits. See House 
Bills 28, 57, 61, and 246, and Senate Bill 185. 

House Bill 61 establishes an exploration and development incentive tax credit for operators and working interest 
owners directly engaged in the exploration for and development of natural gas for sale and delivery from a lease or 
property in Alaska, without reference to volume. The gas exploration and development tax credit was created by 
amending the Alaska Net Income Tax Act, codified at Alaska Stat. ' 43.20. Specifically, Alaska Stat. ' 43.20.043 
was added to allow a taxpayer that is an operator or working interest owner directly engaging in the exploration for 
and development of gas to apply as a credit against its state tax liability 10% of the taxpayer's qualified capital 
investment and 10% of the annual cost incurred by the taxpayer for qualified services in the state during each tax 
year for which the credit is allowable. 

The new law requires the Alaska Department of Revenue to produce a report no later than November 30, 2008, 
detailing the effect of the tax credit by showing the number of successful new gas discoveries for which the tax 
credit was provided, the volume or amount of new gas reserves brought into production, the total credits that were 
applied to the tax liability, the amount of royalties and oil and gas property production taxes paid from new gas 
production, anticipated gas production for which credits were allowed under Alaska Stat. ' 43.20.043, and any other 
information that may help evaluate the effectiveness of the exploration tax credit program as an incentive to explore 
for and produce new gas reserves. 

House Bills 28, 57, and 246 and Senate Bill 185 overhaul the current oil and gas royalty system. These bills 
allow for: (1) adjustments to royalties reserved to the state to encourage otherwise uneconomic production of oil and 
gas, (2) audits of oil and gas royalties, (3) a reduction of royalties on certain oil produced from Cook Inlet 
submerged lands, and (4) a credit for certain exploration expenses against oil and gas property production taxes on 
oil and gas produced from a lease or property in the state. 
 
Support for Oil and Gas Development in the Coastal Plain of ANWR 

The Legislature adopted a Resolution urging the U.S. Congress to pass legislation opening the Coastal Plain of 
the Arctic National Wildlife Refuge (ANWR) to oil and gas exploration, development, and production. S. J. Res. 4. 
The Resolution notes that the 1.5 million-acre Coastal Plain makes up only 8% of the 19 million-acre refuge, and 
that development of the oil and gas reserves within the refuge's Coastal Plain would affect an area of only 2,000 to 
7,000 acres (less than 2 of 1% of the total area of the Coastal Plain). 

The Resolution stresses that the Alaska State Legislature "opposes any unilateral reduction in royalty revenue 
from exploration and development of the coastal plain of the Arctic National Wildlife Refuge, Alaska, and any 
attempt to coerce the State of Alaska into accepting less than the 90 percent of the oil, gas, and mineral royalties 
from the federal land in Alaska that was promised to the state at statehood." Id. at 3. Although this Resolution was 



passed by the Alaska Legislature and has been signed by Governor Frank Murkowski, efforts to persuade the U.S. 
Congress to open the Coastal Plain of ANWR to oil and gas development have thus far been unsuccessful. 

The authorization of new oil and gas royalty and gas exploration and development tax credits and the new 
regulatory changes should make Alaska a more attractive place for companies to explore for and develop oil and gas. 
In combination with the changes that affect the litigation climate in Alaska, these statutory revisions signal a 
fundamental shift by the State of Alaska, toward supporting, and indeed encouraging development of the state's 
abundant natural resources. 

 
ARKANSAS -- OIL & GAS 
Thomas A. Daily, Reporter 
  
Recent Arkansas Legislation Mandates Standardized Forms 

The 2003 Arkansas General Assembly enacted Act No. 757 which requires all documents affecting title to real 
property except surveys and plats to be in a standardized format. In order to be recordable, such documents, 
including oil and gas leases and assignments must: 

 
be on 82" by 11" paper; have a 22" margin at the right top of the first page, a 2" margin on the sides and 
bottom of all pages, and a 22" margin at the bottom of the last page; have an area reserved on the top right 
of the first page for the file mark of the recorder; contain the fol-lowing information: title of document; and 
name of grantor and grantee, where applicable; be acknowledged ...; and be legible. 
 

The Act applies to all such documents executed on or after January 1, 2004. 
 
CALIFORNIA -- OIL & GAS 
Kevin L. Shaw, Reporter 
 
Proposed Joint Regulations for Offshore Oil and Gas Drilling and Production Facilities 

New joint regulations have been proposed (the Proposal) for the State Lands Commission (SLC) and Division of 
Oil, Gas and Geothermal Resources (DOG) governing offshore oil and gas drilling and production facilities. The 
proposed regulations are online at http://www.slc.ca.gov/regulations/regulations_default.htm. The Proposal would 
create new regulations under Cal. Code Regs. tit. 14., div. 2.4.6 and Cal. Pub. Res. Code '' 3000-4000, 6000-7000, 
both of which concern offshore oil and gas drilling and production. 

The Proposal has been in the works for about 10 years. The purpose of the Proposal is to combine and clarify 
overlapping codes from the DOG and the SLC for oil and gas development on certain state lands. To promote 
efficiency and consistency, the SLC is working to incorporate the two sets of regulations. In effect, the Proposal 
allocates the legislative and review obligations in the following general manner: the DOG will address the 
formulation of and compliance with regulations concerning wells, and the SLC will address the formulation of and 
compliance with regulations concerning production facilities. 

Prior to final adoption the Proposal must pass through many state agency reviews. Then, if the Proposal is 
adopted, DOG and SLC will participate to implement it so that operators need only refer to and comply with one set 
of regulations on a particular topic. If adopted, the Proposal will probably replace Cal. Code Regs. tit. 14., div. 
2.4.1.1 and create new regulations under Cal. Code Regs. tit. 14., div. 2.4.6. 
 
Certification Program for Distributed Generation 

The Air Resources Board has promulgated regulations implementing a separate certification program for 
distributed generation facilities. Cal. Code Regs. tit. 17, '' 94200-94214. "Distributed Generation" is electrical 
generation near the place of use. New electrical generation units, which may be used in the operation of various oil 
and gas facilities, as well as more generally in industrial and commercial settings, are subject to these new emissions 
standards.  
 
New Resources Available to Practitioners 

"Urban Development of Oil Fields in the Los Angeles Basin Area." This report, on the website for the Division 
of Oil, Gas and Geothermal Resources (DOG), explains DOG's construction site review program and describes the 
building and safety procedures needed for urban development of oilfield properties. The report can be downloaded 
from ftp://ftp.consrv.ca.gov/pub/oil/publications/tr52.pdf. 



"Drilling and Operating Oil and Gas Wells in California." This publication, which summarizes DOG 
requirements and procedures (written for a new operator), is posted on the DOG website at ftp://ftp.consrv.ca.gov/ 
pub/oil/publications/pr6s.pdf. 

Access to Well Records. Current information on how and where to obtain access to, and types of DOG well 
records open to the public is on the DOG website at ftp://ftp.consrv.ca.gov/pub/oil/Access_to_Records.pdf. 

Status of Offshore Oil and Gas Leases. A report to the State Lands Commission on the status of offshore oil and 
gas leases, including information on individual leases, is available at www.slc.ca.gov/Reports/Offshore_Oil_and 
_Gas.htm. 

Application Forms. Application forms and related documents for state leases are online at www.slc.ca.gov/ 
Division_Pages/MRM/Applications.htm. 
 
Legislative Developments 

Streamlined Process for Acquiring Gas Pipeline Easements from Utilities. 2001 Assembly Bill 1234, codified in 
a new chapter of the Cal. Pub. Util. Code '' 3250, et seq., permits a gas producer to acquire gas pipeline easements 
from public utilities for the purpose of accommodating the producer's gas plant. The new statute is an indirect 
consequence of the effects of deregulation of public utilities. 

Community Property with Right of Survivorship. 2000 Assembly Bill 2913, which added Cal. Civ. Code ' 
682.1, modifies California community property law to provide that the community property, when expressly 
declared in the conveyance or other transfer document to be the "community property with right of survivorship" of 
the husband and wife, may transfer to the surviving spouse automatically on the death of the other spouse without 
probate. The statute was said to have been enacted to reverse the unfavorable federal tax treatment of certain 
California property interests held by husbands and wives in joint tenancy. 

Reconveyances of Deeds of Trust; Trustee's Sales under Deeds of Trust. 2001 Assembly Bill 1090, which 
amended Cal. Civ. Code '' 2941, 2943, changes certain features of the timing and permissible fees that may be 
charged by lenders with respect to deeds of trust on California lands, including deeds of trust encumbering oil and 
gas properties. In addition, 2002 Senate Bill 1504, which amended Cal. Civ. Code '' 2924b, 2941, and Cal. Prob. 
Code ' 5501, deals with the failure of the trustee under a deed of trust to give notice to the IRS when a notice of 
federal tax lien has been recorded, and makes other technical revisions with respect to the address to which a deed of 
trust reconveyance is to be mailed by the county recorder following recordation. 
 
Drilling Contractor Entitled to Payment Under Daywork Provisions 

In Gary Drilling Co. v. Onesta Corp., No. F038807, 2003 WL 178867 (Cal. Ct. App. 5th Dist., Jan. 27, 2003), 
the California Court of Appeal held that the drilling contractor was entitled to payment under the "daywork" 
provisions of an International Association of Drilling Contractors (IADC) form of turnkey drilling contract. The 
contract provided that the contractor was to be paid the turnkey price if the well reached 6,000 feet, and also 
contained provisions to the effect that work not covered by the turnkey provisions was to be performed on a daywork 
basis. The operator decided to log the well prior to reaching total depth and running casing, and thereafter the hole 
was lost. The operator argued that since the contractor failed to drill a well to the contract depth, it owed the 
contractor nothing. 

After a 10-day trial in Los Angeles County, an appeal on certain issues and a second trial in Kern County, the 
drilling contractor prevailed and that outcome was upheld in the second appeal. The case featured claims that the 
IADC form, as modified by the parties, was unconscionable (rejected by the court), and that a standard contract 
provision limiting the recovery of consequential damages was unenforceable under Cal. Civ. Code ' 1668 to the 
extent it attempted to immunize a party from its own fraud or willful injury to the property of another or violation of 
the law (seemingly accepted by the court). 
 
Structure of Coastal Commission Held to be Unlawful 

In Marine Forests Society v. California Coastal Commission, 104 Cal. App. 4th 1232, 128 Cal. Rptr. 2d 869 
(2002), as modified on denial of reh'g, 2003 Cal. App. LEXIS 93 (Jan. 23, 2003), cert. granted, 132 Cal. Rptr. 2d 
527, 65 P.3d 1285 (Cal. 2003), the California Court of Appeal held that since a majority of the Coastal Commission's 
members are effectively appointed by and answerable to the legislature, the commission is a legislative agency and 
not subject to the control of the executive branch. The statutory scheme was found to violate the separation of 
powers doctrine. The court then enjoined the commission from exercising executive powers, but stayed enforcement 
of that order pending further review of the constitutional issues. Subsequent to the decision, bills were introduced in 
the legislature to address the structural issue. Since the initial decision, the court of appeals has denied a rehearing 



and modified its original opinion); however, the California Supreme Court has granted review of the case and 
ordered that the original decision be depublished. 
 
Tax Valuation -- Elk Hills 

The valuation of oil producing properties for property tax purposes was addressed in Maples v. Kern County 
Assessment Appeals Board, 103 Cal. App. 4th 172, 126 Cal. Rptr. 2d 585 (2002), cert. denied, 2003 Cal. LEXIS 248 
(Jan. 15, 2003). Occidental acquired the giant Elk Hills Oil Field in 1998 for an adjusted price of $3.53 billion. 
When the Kern County Assessor valued the property at the full sales price, Occidental successfully appealed the 
assessment to the County Assessment Appeals Board on the ground that its purchase of the field was through a 
sealed bid process, and Occidental's bid included the value of unproved reserves. Since producing properties are 
typically valued for property tax purposes on an estimate of the proved, not unproved, reserves (see Cal. Code Regs. 
tit. 18, ' 468), the price did not reflect fair market value for assessment purposes. 

Although the superior court agreed with that decision, the court of appeals reversed, holding that the sales price, 
including the unproved reserves component, was presumed to be the fair market value under Cal. Rev. & Tax. Code 
' 110(b), and that Occidental's evidence of the value of the proved reserves was insufficient to overcome that 
presumption. Accordingly, the court held that the assessor was correct in assessing taxes on the full $3.53 billion 
purchase price. The California Supreme Court subsequently denied Occidental's petition for review of the decision. 
 
Pipeline Safety 

People ex rel. Sneddon v. Torch Energy Services, Inc., 102 Cal. App. 4th 181, 125 Cal. Rptr. 2d 365 (2002), 
arose from the failure of Torch to comply with pipeline safety conditions imposed by Santa Barbara County on a use 
permit granted to Torch's predecessor-in-interest for pipelines and other onshore facilities to support the operation of 
Platform Irene in the Outer Continental Shelf (OCS) offshore Santa Barbara. The county sued Torch for fines and 
penalties for its breach of the pipeline safety conditions contained in its permit and to compel compliance with such 
conditions. Torch, however, claimed that the area of oil pipeline safety regulations had been preempted by the 
Federal Pipeline Safety Act of 1979, 49 U.S.C. '' 60101-60125 (PSA). 

The court of appeals agreed with Torch and held that Congress, with the enactment of the PSA, had expressly 
preempted the field of oil pipeline safety regulation. The court, however, also held that because Torch accepted the 
benefit of the county's permit, it was judicially estopped from asserting the defense of preemption. Accordingly, 
Torch was precluded from both accepting the benefit of the permit and challenging the conditions contained in it. 
 
Insurance Coverage 

In Bechtel Petroleum Operations, Inc. v. Continental Insurance Co., 96 Cal. App. 4th 571, 117 Cal. Rptr. 2d 
399, cert. granted, 120 Cal. Rptr. 2d 431, 47 P.3d 224 (2002), the court of appeals held that an operator was not 
covered under its general liability policies for toxic tort claims made by oilfield workers due to the absolute pollution 
exclusion in those policies. However, the California Supreme Court has granted review of the case. 
 
 Offshore Leasing 

Although new offshore California leasing has been effectively stopped, the state and federal moratorium has not 
been applied to pre-existing leases. California ex rel. California Coastal Commission v. Norton, 311 F.3d 1162 (9th 
Cir. 2002), concerned the Minerals Management Service's (MMS) grant of suspensions of the primary term of 
existing but undeveloped outercontinental shelf (OCS) oil and gas leases off the coast of California. The Ninth 
Circuit held that the MMS's approval of the lease suspensions was subject to consistency review by the State of 
California under the Federal Coastal Zone Management Act, 16.U.S.C. '' 1451-1465, for a determination of 
whether the leases are consistent with policies enacted in counties regarding oil transportation. Further, the court 
held that the MMS was required to explain why the lease suspensions did not fall within one of the exceptions to the 
categorical exemption under the National Environmental Policy Act, 42 U.S.C. '' 4321-4370f, where there is 
substantial evidence that an exception may apply. 

 
Reporter's Note: The reports on the final four cases are taken from the California State Bar's Oil & Gas Law 
Newsletter. Thanks to Julie Carter, John Harris, and Jack Quirk for their work on these summaries. 



MISSISSIPPI -- OIL & GAS 
W. Eric West, Reporter 
 
Waiver of Right to Arbitrate 

The decision here reported should be of interest, if not concern, to anyone taking comfort in an arbitration 
provision in a contract even though the case does not involve mineral law. In Sanderson Farms, Inc. v. Gatlin, 848 
So.2d 828 (Miss. 2003), the Mississippi Supreme Court, in a 6-3 decision, held that Sanderson breached an 
arbitration provision and, therefore, waived its right to arbitration because Sanderson failed to pay a part of the initial 
administrative fee in an arbitration demand initiated by Gatlin under American Arbitration Association (AAA) rules. 

When Gatlin tendered one-half of the initial filing fee, he was advised by AAA that he was responsible for the 
entire fee, which he then paid. More than a year went by as Sanderson and Gatlin submitted documents in 
preparation for the hearing. As the time for the hearing approached, AAA billed Gatlin $8,250 as an estimate of his 
share of the cost of the hearing. Gatlin claimed he did not have the money to pay the charges, abandoned the 
arbitration, and for a filing fee of $94 filed suit in a Mississippi trial court seeking, among other relief, nullification 
of the arbitration provision and other provisions relating to the limitation of damages. The event that triggered this 
suit was Sanderson's cancellation of Gatlin's (chicken) Broiler Production Contract upon discovery that Gatlin had 
dumped nearly 200 chickens in a thicket on his property in violation of Mississippi Board of Animal Health 
regulations. The majority opinion stated that under the Broiler Production Agreement, contrary to the interpretation 
by Sanderson and the AAA, Sanderson was obligated to pay one-half of the initial filing fee so that Sanderson 
breached the arbitration provision by failing to pay its share of the fee and, thereby, waived the right to arbitration. 

The minority's position was that, under the Federal Arbitration Act, 9 U.S.C. '' 1-14, decisions under that Act, 
and Mississippi decisions, when the enforceability of an arbitration agreement is at issue, a court should first 
determine (1) whether an arbitration agreement exists and (2) whether the specific dispute falls within the scope of 
what the parties agreed to arbitrate. If the court finds affirmatively on these questions, the dispute must be referred to 
arbitration, which in this case would have included the issue of whether the initial filing fee should be shared or 
borne by the party demanding arbitration. The implication of this case is that any breach (or failure to agree with an 
opposite party's interpretation of an arbitration provision) may result in the waiver of the right to have the dispute 
decided by an arbitrator and the consequent resolution of the dispute by a jury of the opposite party's peers. 
 
NORM Case Report Update 

The decision in Chevron U.S.A., Inc. v. Smith, reported on in Vol. XX, No. 2 (2003) of this Newsletter, has now 
been released for publication and is reported at 844 So.2d 1145 (2003). 

Copies of the cases summarized above are also available at www.mssc.state.ms.us. 
 

NEW MEXICO -- OIL & GAS 
John S. Nelson, Reporter 
 
Oil and Gas Proceeds Withholding Tax Act 

The 46th Legislature of the State of New Mexico enacted the Oil and Gas Proceeds Withholding Tax Act, 2003 
N.M. Laws ch. 86, '' 4-12 (the Act). The Act takes effect on October 1, 2003, and is to be codified at N.M. Stat. 
Ann. '' 7-3A-1 to 7-3A-9. 

Under the Act, a person or entity that pays proceeds derived from crude oil, natural gas, liquid hydrocarbons, or 
carbon dioxide produced from any well located in New Mexico to the person or entity entitled to such proceeds 
(payee) must first deduct and withhold a percentage of the amount of such proceeds that otherwise would have been 
payable to the payee. For the period of time from October 1, 2003, to December 31, 2004, the percentage is 6.75% of 
such proceeds. Thereafter, the percentage is to be determined by regulation of the New Mexico Taxation and 
Revenue Department. The withheld amount is to be remitted to the Department periodically, and is credited against 
the amount of any state income tax owed by the payee. The withholding requirement applies to royalty interests, 
overriding royalty interests, production payments, working interests, and any other interest expressed as a right to a 
specified interest in the cash proceeds received from the sale of, or the cash value of, oil and gas production. The 
withholding requirement does not apply to net profits interests and other types of interests that cannot be quantified 
by reference to a specified share of oil and gas production. 

Interestingly, the Act provides an exemption from the withholding requirement for payments made to a payee 
with a New Mexico address as shown on a U.S. Internal Revenue Service Form 1099-Misc. While this writer has not 
explored the constitutional implications of this exemption (if any) such as possible challenges based upon the 



commerce clause or lack of equal protection, on the surface it would seem to be a potentially fertile ground for 
litigation. 

The Act also exempts from the withholding requirement payments to (1) the United States or the State of New 
Mexico or any agency, instrumentality or political subdivision of either; (2) any federally-recognized Indian nation, 
tribe, or pueblo, or any agency, instrumentality, or political subdivision thereof; and (3) organizations that have been 
granted an exemption from federal income tax under 26 U.S.C. ' 501(c)(3). 

 
OKLAHOMA -- OIL & GAS 
James C.T. Hardwick, Reporter 
 
Tort Claim Allowed as Answer to Petition Under Surface Damages Act 

In Ward Petroleum Corp. v. Stewart, 64 P.3d 1113 (Okla. 2003), Ward, the oil and gas operator, sought to drill 
a well on the Stewarts' property. When negotiations for surface damages failed, Ward initiated proceedings under the 
Surface Damages Act, Okla. Stat. tit. 52, '' 318.2-318.9, seeking the appointment of appraisers to determine the 
amount of surface damages as the result of Ward's operations. Under the Act, once appraisers are appointed the 
operator has the right to enter. Appraisers were appointed and returned a report of $8,600 as diminution in value of 
the surface estate. The landowners filed a demand for jury trial and thereafter sought to amend their answer to add a 
separate tort claim for pollution, apparently on a nuisance theory. Ward objected on the ground that the Act requires 
a separate civil action for such a claim. However, the trial court permitted the filing as a related tort claim. The 
Oklahoma Supreme Court affirmed. 

The court noted that the Surface Damages Act limits damages recoverable to those a surface owner sustains or 
will sustain by reason of drilling and maintenance of oil and gas production on the land, and the damage standard is 
the resulting diminution in the fair market value of the surface. Because the Act requires application of railroad 
condemnation procedures, the court looked to condemnation law for guidance. The court noted that condemnations 
are special statutory proceedings that are distinguished from other civil actions in pleading, practice, and procedure. 
The statutory procedural requirements are mandatory. The court noted that the Act contains no provision authorizing 
an answer or counterclaim. After noting its prior conflicting decisions, the court concluded that for judicial 
convenience and efficiency, a related tort claim could be filed in the same case as a case under the Surface Damages 
Act. However, the court warned that the trial court must assure that the proceeding under the Act and the related tort 
claim are maintained on two distinct procedural tracks, one governed by the Surface Damages Act, and the other 
governed by the Oklahoma Pleading Code, and that these two tracks must remain distinct throughout the entire case, 
including the trial. Further, the case under the Act should be tried separately from the related tort claim so that the 
resolution of the tort claim never impedes the primary goal of the Act of providing prompt compensation to the 
surface owner. 

Three justices dissented urging that a proceeding under the Surface Damages Act and a claim for nuisance were 
incompatible and required separate trials, and that the majority failed to appreciate that a nuisance claim raises 
additional issues such as causation, liability, and the applicable statute of limitations. 
 
Overproduced Party's Sale of Interest Does Not Trigger Immediate Gas Balancing 

In Unit Petroleum Co. v. Mobil Exploration & Production North America, Inc. (Okla. Civ. App. Mar. 11, 2003), 
Mobil and Unit were working interest owners in the USA Spaid Well with Unit owing a 6.3% interest and with 
Mobil owning a 52.9% interest. The well was governed by a 1956 Model Form Operating Agreement with no gas 
balancing provisions. In February 1997, Mobil sold its interest to Amoco which, in November 1997, sold its interest 
to Gothic. At the time of its sale to Amoco, Mobil was overproduced by at least 158,101 mcf, and Unit was 
underproduced by at least 50,425 mcf. In November 1997, Unit made demand upon both Mobil and Amoco for 
immediate cash balancing. This was refused. However, in March 1998, Gothic permitted Unit to begin balancing in-
kind. The well had sufficient reserves for Unit to eventually balance in-kind. In February 1999, Unit sued Mobil, 
alleging that it had the right to immediate cash balancing. Amoco intervened, and Gothic was brought in as a third-
party defendant. 

Mobil and Amoco asserted that Gothic had assumed all liability for gas imbalances. Unit argued that the 
operating agreement created a cotenancy in production and that under Harrell v. Samson Resources Co., 980 P.2d 99 
(Okla. 1998), cash balancing became mandatory upon Mobil's sale as a consequence of the termination of Mobil's 
cotenant relationship with Unit. The trial court refused to order cash balancing, finding that neither Mobil's sale nor 
the equities required immediate cash balancing. 



The court of civil appeals said that although balancing in-kind is customary and preferred, the balancing of 
equities determines the appropriate method to balance. The court found distinctions between Harrell and the current 
case, and concluded that the mere fact of a sale of an overproduced party's interest is not the sole determinant of the 
right to balance. Instead, Unit's right to immediate cash balancing depends upon whether Mobil's sale of its interest 
resulted in the derogation of Unit's rights as a cotenant in production and the beneficiary of the trust relationship 
between cotenants. This could not be determined without first deciding whether Mobil repudiated its trust 
relationship with Unit, triggering the running of the statute of limitations. Even though the well may have sufficient 
reserves to balance in-kind, custom and usage in the industry would not be permitted to defeat a cotenant's right to an 
accounting from a former cotenant by precluding suit for a period that may extend beyond the limitations period. 
Although Mobil's sale of its interest did not automatically mandate cash balancing, the court said if, as a part of its 
sale, Mobil had denied further liability for the overproduction or otherwise repudiated its trust, Unit may obtain pre-
depletion cash balancing. In such case, it would be entitled to cash balancing, regardless of whether the well had 
sufficient reserves to balance in-kind since Mobil will have relinquished any control over Unit's ability to balance in-
kind. In balancing the equities, the trial court concluded that the statute of limitations had not yet started to run on 
Unit's claim, and thus, a derogation of Unit's rights had not occurred. However, because the record did not reveal 
whether Mobil had denied the continuation of a trust relationship with Unit by denying future liability to Unit for 
Mobil's overproduction, summary judgment was improper. The court of civil appeals reversed and remanded for 
further proceedings accordingly. 
 
No Rescission for Moving Well Locations 

In Palace Exploration Co. v. Petroleum Development Co., 316 F.3d 1110 (10th Cir. 2003), Palace entered into a 
letter agreement with Petroleum Development Co. (PDC) for the drilling of the Rairdon Well. PDC had furnished 
Palace information on nearby wells, including maps showing the location of the Rairdon Well site and an 
authorization for expenditure (AFE) estimating well costs at $280,000. The drilling plan called for the well to be 
drilled "on air," which would be considerably less expensive than drilling with mud. Subsequently, the parties signed 
an exploration agreement and an operating agreement. The operating agreement provided that PDC, as operator, 
would have no liability to other parties for losses sustained or liabilities incurred except those resulting from gross 
negligence or willful misconduct. After execution of the documents, PDC determined its initial geological 
information depicted on one of the maps furnished Palace was inaccurate and, as a result, PDC shifted the well 
location 1,600 feet to maximize chances of hitting the target sand. However, PDC did not notify Palace of the 
relocation. The exploration agreement provided the well would be drilled in the NW/4 of Section 8, and the 
operating agreement provided the well would be drilled at "a legal location in the W/2 of Section 8." Id. at 1114. 
Neither agreement stipulated a more precise location. 

During drilling, PDC encountered a water zone requiring the abandonment of air drilling and, instead, PDC was 
required to "mud up." Palace declined to participate in completion of the well. Palace's total costs in the well were 
$378,057.93. Palace sued PDC alleging fraud and failure of consideration, claiming PDC knowingly made false 
representations in relation to its $280,000 AFE, and sought rescission of the exploration agreement and operating 
agreement and restitution of the monies paid under the agreements. Shortly before trial, Palace sought to amend the 
pretrial order to add a claim for breach of contract and damages based on gross negligence, a law action rather than 
one in equity. The trial court refused the amendment and required the case to be tried to an advisory jury. The jury 
returned a verdict for PDC, which the court adopted. 

Much of the appellate court's opinion deals with whether the amendment should have been permitted and the 
case submitted to the jury for legal damages based upon Palace's breach of contract claim. The court of appeals 
found that the amendment should have been allowed and that Palace was deprived of its right to jury trial and due 
process rights. It remanded the case accordingly. However, of greater interest at this point was Palace's assertion that 
the trial court erred by denying Palace's motion for summary judgment as a matter of law. This focused upon 
Palace's assertion that the letter agreement between Palace and PDC established a fiduciary relationship, that PDC 
therefore had the duty to inform Palace of a change in well location, that PDC committed constructive fraud by 
failing to disclose the change in the well location, and thus Palace should be allowed to rescind its agreements with 
PDC. The court of appeals sidestepped the nature of PDC's duty to Palace and focused on whether there was any 
misrepresentation. The court noted the advisory jury found in favor of PDC on both the well location issue and the 
AFE calculation issue in connection with the issues submitted to it, and that the jury had heard the testimony of an 
oil and gas consultant who testified that an indicated well location on maps such as submitted to Palace were 
"usually sort of very tentative," and that "in the final phase of fine-tuning a location, locations are almost always 
changed at the last minute and usually the non-operator is not notified." Id. at 1121. Further, the consultant testified 



the move was prompted by the desire to get the drilling closer to the target sand. Based thereon, the court of appeals 
found the jury's conclusion was reasonable. 
 
TEXAS -- OIL & GAS 
William B. Burford, Reporter 
 
Seismic Data Held Trade Secrets Protectable from Discovery; Mineral Owner Owes No Development Duty to 
Nonparticipating Royalty Owner 

In In re Bass, 46 Tex. Sup. Ct. J. 988, No. 02-0071, 2002 WL 32126139 (July 3, 2003), the Texas Supreme 
Court held that the trial court had abused its discretion in allowing the plaintiff non-participating royalty owners 
discovery of geological seismic data possessed by the defendant mineral owner, in a suit asserting the mineral 
owner's breach of an implied duty to develop the land. The mineral owner, Bass, resisted on the ground that the 
seismic data constituted a trade secret. 

The Texas Rules of Evidence protect trade secrets from discovery, noted the court, if allowance of the privilege 
will not tend to conceal fraud or otherwise work injustice. Tex. R. Civ. Ev. 507. Under In re Continental General 
Tire, Inc. 979 S.W.2d 609 (Tex. 1998), a party asserting the trade secret privilege has the burden of proving that the 
discovery information qualifies as a trade secret. The burden then shifts to the party seeking trade secret discovery to 
establish that the information is necessary for a fair adjudication of its claim. The questions before the court were, 
therefore: (1) whether the mineral estate owner proved that its seismic data were trade secrets, and (2) if so, whether 
the non-participating royalty owners established that discovery of the trade secret information was necessary to a fair 
adjudication of their claim for breach of an implied duty. 

Not surprisingly, the court held Bass had met his burden of establishing the seismic information was a trade 
secret. A trade secret, the court noted, is any formula, pattern, device, or compilation of information which is used in 
one's business and presents an opportunity to obtain an advantage over competitors who do not know or use it. In 
determining whether a trade secret exists, Texas courts apply the Restatement (First) of Torts' six-factor test: (1) the 
extent to which the information is known outside of the holder's business; (2) the extent to which it is known by 
employees and others involved in his business; (3) the extent of the measures taken by him to guard the secrecy of 
the information; (4) the value of the information to him and his competitors; (5) the amount of effort or money 
expended by him in developing the information; and (6) the ease or difficulty with which the information could be 
properly acquired or duplicated by others. Restatement (First) of Torts ' 757 cmt. B (1939). In keeping with the 
position taken in the more recent Restatement (Third) of Unfair Competition ' 39 cmt. d, that it is not possible to 
state precise criteria for determining the existence of a trade secret, and with treatment of the issue by a majority of 
other jurisdictions, however, a party claiming a trade secret should not be required to satisfy all six factors, because 
trade secrets do not fit neatly into each factor every time. Other circumstances could also be relevant to the trade 
secret analysis. 

It is undisputed, the court observed, that the oil and gas industry typically treats seismic data and other methods 
for obtaining subsurface geological information as trade secrets, and other jurisdictions have held seismic data 
entitled to trade secret protection. Applying the Restatement's six-factor test to determine whether Bass's data 
constituted trade secrets under the circumstances, the court found that Bass had presented substantial evidence that 
nearly all the factors weighed in Bass's favor. Given that geological seismic data is given industry-wide trade secret 
protection in the oil and gas trade, that other jurisdictions have adopted the industry's position and deemed this data 
trade secrets, and that under the six factors the record demonstrated that the evidence weighed in favor of trade 
secret protection, the court held that seismic data and its interpretations are trade secrets protected by the Rules of 
Evidence. 

Turning to the question of whether trade secret discovery was necessary here for a fair adjudication, the court 
noted that necessity depends on whether the trade secret's production is material and necessary to the litigation. For 
trade secret production to be material to a litigated claim or defense, a claim or defense must first exist. The court 
therefore addressed whether Bass in fact had a duty to develop as the plaintiffs alleged. 

According to the plaintiffs, Bass breached a fiduciary duty to them to develop Bass's land, arising from the 
relationship between the mineral estate owner, Bass, and the royalty owners. A duty to develop, however, arises not 
from a fiduciary relationship, said the court, but from the implied covenant doctrine of contract law in which courts 
read a duty to develop into an oil and gas lease when necessary to effect the parties' intent. Conversely, a fiduciary 
duty arises out of agency law based on a special relationship between two parties. The plaintiffs' argument confused 
a fiduciary duty with a duty to develop -- two distinct duties developed under different legal theories. The court 
therefore addressed separately whether Bass owed the royalty owners either a duty to develop or a fiduciary duty. 



Implied covenants are not favored by law and will not be read into contracts except as legally necessary to 
effectuate the plain, clear, unmistakable intent of the parties. It is not enough that an implied covenant is necessary in 
order to make a contract fair; it must arise from the presumed intention of the parties as gathered from the instrument 
as a whole. From these propositions oil and gas jurisprudence recognizes an implied covenant to develop in oil and 
gas leases after discovery of oil or gas in paying quantities. No oil and gas lease existed here, though. Bass instead 
held under a general warranty deed, with nothing in the record to indicate it was anything other than a typical real 
estate transaction involving conveyance of a fee simple title. An implied covenant to develop has never been read 
into general warranty deeds in Texas, and the court saw no reason to do so, as it would potentially place many Texas 
landowners in a position of owing a duty to remote royalty owners that would burden fee simple estates in a manner 
contrary to traditional property law. 

The plaintiffs relied on Manges v. Guerra, 673 S.W.2d 180, 183 (Tex. 1984), and Schlittler v. Smith, 129 Tex. 
628, 101 S.W.2d 543, 545 (1937), for the proposition that a mineral estate owner owes a nonparticipating royalty 
owner a fiduciary duty or duty of good faith and fair dealing to develop the mineral estate. Schlittler v. Smith, the 
court pointed out, involved a very narrow duty in which the executive mineral owner, when executing a lease, owes 
a duty of utmost fair dealing to protect the amount of the royalty. Here Bass had not executed a lease and, in any 
event, the amount of the plaintiffs' royalty was fixed by the terms of their deed so that the Schlittler v. Smith duty 
would have no application. 

The Manges court did indeed hold that a fiduciary duty arose between the holder of executive rights and the 
owner of a 50% mineral interest, nonparticipating in leasing rights. This duty, the court held, required the holder of 
the executive rights to secure for the non-executive every benefit he exacts for himself. Manges had therefore 
breached his fiduciary duty by leasing to himself under numerous unfair terms. The nonparticipating royalty owners 
here correctly stated that Bass owed them a duty to acquire for them every benefit he would acquire for himself. 
There was no evidence of self-dealing by Bass, however. Because Bass had not acquired any benefit for himself by 
executing a lease, no duty had been breached. 

Because the record both failed to demonstrate the existence of an oil and gas lease that would create an implied 
duty to develop and failed to show Bass breached his duty as the executive, the court held, the trial court abused its 
discretion in compelling trade secret production. 
 
Texas Supreme Court Reverses Certification of Royalty-owner Class Including Both Proceeds and Market-
Value Lessors 

In a widely expected decision, the Texas Supreme Court, in Union Pacific Resources Group, Inc. v. Hankins, 46 
Tex. Sup. Ct. J. 973, 111 S.W.3d 69 (Tex. 2003), unanimously reversed a trial court's class certification, upheld by 
the El Paso court of appeals, for a class consisting of gas royalty owners in Crockett County who claimed that Union 
Pacific breached an implied duty to obtain the best price reasonably obtainable on sale of its gas. As thus defined, 
the class included royalty owners under both leases providing for royalty payment based on the proceeds received by 
the lessee and leases providing for royalty to be calculated on the market value of gas sold. 

The royalty owners alleged that Union Pacific sold the gas to affiliated companies at below-market index prices 
and calculated royalty based on those prices, and that the affiliated purchasers then sold to third parties at prices that 
Union Pacific should have obtained in the first instance. Payment of royalty based on the index prices was, 
according to the plaintiffs, a breach of Union Pacific's implied covenant to reasonably market the gas and to obtain 
the best current price reasonably obtainable. Union Pacific objected to class certification on the basis that it had no 
such duty to lessors whose leases based payment on the current market price for gas, as royalty under those leases is 
based on fair market value regardless of the price the lessee actually obtains for the gas. 

The supreme court agreed with Union Pacific. Even though the price on which royalty is calculated under a 
market-value lease may be similar to an appropriate sale price under a proceeds lease, they are independent of each 
other and subject to different methods of evaluation. Market value is generally determined by comparing the sale 
price to other sales comparable in time, quality, quantity, and availability of marketing outlets. The implied covenant 
to market applicable to lessees under leases providing for royalty payment based on proceeds, by contrast, focuses 
on the lessee's behavior rather than on evidence of other sales and asks whether the lessee acted as a reasonably 
prudent operator under the same or similar facts and circumstances. As the court held in Yzaguirre v. KCS 
Resources, Inc., 53 S.W.3d 368, 372 (Tex. 2001), market value may be wholly unrelated to the price the lessee 
receives as proceeds under a sale contract. Yzaguirre further held that while a lessee under a proceeds lease has an 
obligation to obtain the best current price reasonably available, that obligation does not extend to market-value 
leases, thus confirming Union Pacific's argument that those royalty owners within the class with market-value leases 
had no cause of action for breach of an implied covenant to reasonably market oil and gas. 



Yzaguirre must be taken into account, declared the court, in determining whether a purported royalty-owner 
class meets such certification questions as commonality; i.e., that there are questions of law or fact common to the 
class. Although the threshold for commonality is not high, it went on, it does require at least one issue of law or fact 
that inheres in the complaints of all class members and that is subject to generalized proof. Here, however, no issue 
identified by the trial court met that standard. All of the issues instead asked whether Union Pacific had breached the 
implied covenant to market by failing to obtain arms' length prices or whether it had engaged in a sham transaction 
by charging its affiliates a preferential price. Union Pacific's inter-affiliate transactions did not determine the 
amounts it owed under a market-value lease. Sales to an affiliate at artificially low prices or subject to inordinate 
marketing fees might reduce the proceeds Union Pacific purported to receive but would not reduce the price it was 
obligated to pay lessors under market-value royalty leases. Because the royalty owners' complaints all depended on 
Union Pacific's failure to obtain the best available price, there could be no questions common to a class whose 
members included lessors under both proceeds and market-value leases. 

The royalty owners argued, and the court of appeals had agreed, that the distinction between market-value and 
proceeds leases was immaterial in this instance, because market value was here equivalent to the best price 
reasonably obtainable and both were equal to the prices Union Pacific affiliates received on resale of the gas to third 
parties. Whether these prices are in fact equal is a matter to be proven, the court said. The question before it was 
merely whether such unity of value can be established through common proof, and the court held that it could not. 

 
Temporary Injunction Enforcing Removal of Operator Upheld 

In Tri-Star Petroleum Co. v. Tipperary Corp., 101 S.W.3d 583 (Tex. App. 2003, pet. denied), the court of 
appeals affirmed the trial court's temporary injunction prohibiting Tri-Star, the designated operator of a gas project in 
Australia, from interfering with Tipperary's assumption of operatorship pursuant to a majority vote of the non-
operators under the applicable joint operating agreement. 

After protracted disputes over the conduct of operations and billings, Tipperary had filed suit against Tri-Star 
seeking damages for its alleged mismanagement of the project and a declaration that Tri-Star had breached the 
operating agreement and that good cause existed for its removal as operator. During the pendency of the suit the 
nonoperators affirmatively voted to remove Tri-Star as operator and replace it with Tipperary. The vote was taken 
pursuant to the provision, typical to most operating agreements, that the operator may be removed by the affirmative 
vote of two or more nonoperators owning a majority in interest if it fails or refuses to carry out its duties. When Tri-
Star refused to relinquish operations, Tipperary applied for a temporary injunction to enforce the removal. The trial 
court granted the temporary injunction, finding that Tipperary was the current lawful operator and that it had 
established a probable right of recovery, probable injury in the interim, and no adequate remedy at law. 

The only issue before the trial court at a temporary injunction hearing, the court of appeals noted, is whether the 
applicant is entitled to the status quo pending a trial on the merits. The status quo is defined as the last actual, 
peaceable noncontested status that preceded the controversy. The last peaceable noncontested status was that of Tri-
Star as operator, Tri-Star urged, prior to commencement of the suit. The subsequent vote for its removal could 
therefore not have established the status quo. The court of appeals held, to the contrary, that the trial court could 
have rationally determined that the last peaceable, noncontested status between the parties was after the filing of the 
underlying suit but prior to Tipperary's application for the injuction and consisted in the nonoperators' ability to 
follow the operator removal provision of the operating agreement. There was evidence, the court further held, to 
support the trial court's finding of Tipperary's probable right to recovery. The nonoperators had determined that they 
had cause to remove Tri-Star, and the trial court was only required in a temporary injunction hearing to find that 
Tipperary had a probable right of recovery, not that it would ultimately prevail. Finally, in view of evidence that 
Tipperary and other nonoperating working interest owners were suffering ongoing and continuing harm from Tri-
Star's alleged mismanagement and underperformance, the trial court did not abuse its discretion in finding a threat of 
irreparable injury to real or personal property for which there was no adequate remedy at law. 
 
Arbitration Agreement Held Revocable for Material Breach 

The same litigation that resulted in the court of appeals' upholding a temporary injunction enforcing Tri-Star's 
removal as operator also involved a 1996 mediation agreement by which the parties had sought to settle disputed 
charges made to the joint account by Tri-Star, as operator of the Australian gas project. In Tri-Star Petroleum Co. v. 
Tipperary Corp., 107 S.W.3d 607 (Tex. App. 2003, no pet. h.), the court of appeals upheld the trial court's refusal to 
enforce the arbitration provisions of the agreement. 

The mediation agreement called for Tri-Star to hire a "Big Six" accounting firm to review the project, to review 
available international accounting procedure forms and select a procedure best suited to the project, and then to 



determine which expenses were properly chargeable to the joint account. Such determination, according to the 
agreement, "shall be final and binding on the parties hereto and may be enforced as [a] final judgment under the 
Arbitration Statute of the State of Texas." Id. at 611. Any further unresolved audit disputes would likewise be 
resolved by the accounting firm "in the same manner." After an unexplained delay of several months, Tri-Star hired 
the Brisbane office of Ernst & Young to perform the tasks contemplated by the agreement. Ernst & Young issued its 
report about 20 months later, whereupon Tri-Star filed a motion in the lawsuit, which had by that time been initiated 
by Tipperary over Tri-Star's alleged mismanagement of the project, to confirm the Ernst & Young report as an 
arbitration award for preexisting billing disputes and to compel arbitration of further disputes that had developed in 
the meantime. The trial court, after an evidentiary hearing, held the arbitration agreement unenforceable due to its 
material breach by Tri-Star, with the participation of Ernst & Young. 

The first question for the court of appeals, it said, was whether material breach is a valid ground for revoking an 
arbitration agreement. A fundamental principle of contract law, it observed, is that when one party to a contract 
commits a material breach, the other party is excused from any obligation to perform. Because material breach is a 
ground for revoking a contract, according to the court, it should be a ground for revoking an arbitration agreement. 
Pointing to evidence that Ernst & Young had acted on behalf of Tri-Star and not impartially for all parties to the 
project and that Tri-Star had actively influenced the Ernst & Young report to its benefit while attempting to limit 
Tipperary's access to the accountants, the court further held the trial court could have inferred that Tri-Star engaged 
in a conscious effort to exclude Tipperary from knowledge of and access to the process and had exercised undue 
influence over Ernst & Young. Tipperary was not afforded a hearing, an opportunity to present evidence, or other 
rights guaranteed under the Texas Arbitration Act. The evidence, the court held, supported the finding that the 
efficacy of the arbitration process was irretrievably compromised so that Tipperary was deprived of its bargained-for 
resolution of disputes. Thus, Tri-Star's breach could be found material, giving Tipperary the right to revoke it both 
with respect to the past billing disputes and future ones. 
 
Drilling Contract Did Not Establish Operator's Right to Control Drilling 

The court in Primrose Operating Co. v. Jones, 102 S.W.3d 188 (Tex. App. 2003 pet. filed), construed a 
standard form drilling contract between Primrose, the operator, and Palmer Oilfield Construction Co., the drilling 
contractor. The contract provided for Palmer to drill the well to 3600 feet on a footage basis, during which Palmer 
would direct, supervise, and control drilling operations. All drilling below that depth, to a maximum depth of 3650 
feet, would be on a day work basis under Primrose's direction, supervision, and control. After the well had been 
drilled deeper than 3600 feet and casing was being run in the well, Jones, an employee of Palmer, was struck by a 
joint of casing and injured. Based on a jury verdict, the trial court rendered judgment for Jones for $2,690,000 in 
damages plus $741,624 in prejudgment interest, the responsibility for which was apportioned by the jury 90% to 
Primrose and 10% to a subcontractor who provided inappropriate tools. Primrose appealed, complaining of Jones's 
failure to secure a finding on Primrose's control over Palmer. 

As a general rule, the court observed, a general contractor does not have a duty to see than an independent 
contractor performs the work in a safe manner. An exception exists, however, when the general contractor retains or 
exercises control over the subcontractor's activities, in which case the general contractor owes a duty to exercise 
reasonable care in the supervision of the subcontractor's activity. A plaintiff must obtain a finding on each essential 
element of his cause of action or face reversal, Primrose pointed out, unless the opponent did not object to the failure 
to submit a question on the issue or the element is established as a matter of law. Jones had not obtained a finding on 
Primrose's control of Palmer's activities but argued (1) that Primrose's right of control was established by its contract 
with Palmer, and (2) that Primrose had waived any complaint by failing to properly object. 

Jones argued that under the drilling contract, all operations after the drill bit passed 3600 feet were to be 
conducted on a day work basis, subject to Primrose's control. Primrose countered that the contract's provisions for 
work to be conducted on a day work basis only applied to work performed below 3600 feet, and the court of appeals 
agreed. Acknowledging Jones's argument that the court's construction might result in some difficulty in knowing 
which provisions govern at any particular point in the operation, the court pointed to provisions specifying that the 
setting of casing below the contract depth would be on a day work basis, which would be unnecessary if all 
operations after the contract depth is reached were on that basis. It held that the contract did not reveal an intent that 
all operations conducted in the well once it exceeded the footage contract were to be conducted on a day work basis. 
Because it was clear that the accident had occurred after just a few joints of casing had been run, indicating that the 
injury did not occur during work at the bottom of the well, the mere evidence that the well had been drilled below 
3600 feet was insufficient to establish Primrose's right of control. Further, Primrose had requested a jury question 
and charge on whether Primrose controlled Palmer's work during the casing operation, which the trial court had 



denied. Thus, Primrose had sufficiently called the trial court's attention to the control issue and had not waived its 
objection to Jones's failure to obtain a finding. Because Jones had failed to establish Primrose's duty to him, the court 
of appeals reversed the trial court's judgment and rendered judgment that Jones take nothing. 
 
UCC Requires Honesty in Fact in Merchant's Determination of Posted Price 

In HRN, Inc. v. Shell Oil Co., 102 S.W.3d 205 (Tex. App. 2003, no pet. h.), the court of appeals reversed the 
trial court's summary judgment in favor of Shell, a wholesale seller of gasoline to the plaintiff independent retailers. 
The retailers leased their stations from Shell and were, as part of the arrangement, obligated to buy their gasoline 
from Shell at Shell's "dealer tank wagon" or "DTW" price. The retailers alleged that Shell set its DTW price 
unreasonably high, so that the retailers were unable to price their gasoline competitively, intentionally to drive the 
retailers out of business so that Shell could concentrate on more profitable distribution channels. 

Following Mathis v. Exxon Corp., 302 F.3d 448 (5th Cir. 2002), a case decided under Texas law on practically 
identical facts, the court decided that where an agreement calls for the price to be fixed by the seller or buyer, 
Uniform Commercial Code (UCC) ' 2.305(b), enacted in Texas as Tex. Bus. & Com. Code Ann. ' 2.305(b) (Vernon 
1994), requires that the price be set in good faith based on two standards -- one objective, requiring the merchant 
setting the price to observe reasonable commercial standards of fair dealing; and one subjective, requiring that the 
merchant act with an honest intent or with "honesty in fact." Shell contended that unless it were shown that it 
engaged in price discrimination, it was entitled to a presumption that its price was set in good faith, in keeping with 
official comment 3 to UCC ' 2.305, that "in the normal case" a "posted price" or the like satisfies the good faith 
requirement. The court of appeals agreed with the Mathis court that the good faith requirement imposes on 
merchants not only the objective duty to observe reasonable commercial standards in setting the price but also a 
subjective duty of honesty in fact. Any lack of subjective honesty-in-fact good faith would be abnormal, removing 
the case from comment 3's presumption applicable in the "normal case." The court emphasized that a case must 
involve more than mere allegations of improper motives to take a claim outside the normal case. Here the dealers 
had produced evidence of Shell's intent to drive them out of business sufficient to avoid summary judgment. 

Although not an oil and gas case, this decision may present an avenue to royalty owners and other sellers of oil 
and gas production to challenge operators' and purchasers' setting of prices where contracts call for settlement based 
on a posted price. Any significant evidence of an improper motive may be sufficient to avoid summary judgment 
based on the setting of the price in a commercially reasonable manner. 
 
Trial Court Abused its Discretion by Refusing to Allow Well Tests 

In re SWEPI L.P., 103 S.W.3d 578 (Tex. App. 2003, no pet.), decided the appeal by SWEPI, dba Shell Western 
E&P, of the trial court's denial of Shell's motion for entry onto land for testing. The Casas family had sued Shell for 
failure to drill a well on their land, on which Shell had formerly held a lease, to protect it from drainage from wells 
on adjacent land. After Shell's lease expired, a new lessee, Camden Resources, Inc. had drilled a producing gas well 
on the Casas land. The plaintiffs claimed that production from the Camden well substantiated their claim that Shell 
should have drilled and that they had been drained. Shell came to believe the Camden well may have been bottomed 
under Shell's adjacent lease rather than on the Casas land, and it questioned the results of the plaintiffs' pressure tests 
from the well, which, according to the plaintiffs, showed drainage had occurred. Shell filed a motion under Texas 
Rule of Civil Procedure 196.7, which governs discovery by entering onto land to inspect, measure, survey, 
photograph, test, or sample the property or any designated object or operation thereon, to permit it to perform a 
directional survey and a bottom pressure survey. The trial court denied the motion on the plaintiffs' and Camden's 
objections. 

Under Rule 196.7 an order for entry onto the property of a nonparty may only issue upon good cause shown. 
After determining that Shell's motion had been timely, the court of appeals turned to the issues of relevance and good 
cause. The plaintiffs contended that the Camden well was producing from a continuous reservoir underlying both the 
Shell lease and the plaintiffs' land and that the well was not as productive as if it had been drilled before adjacent 
wells took most of the gas reserves. Shell, to the contrary, suggested that the well was only economically productive 
because it was producing from a reservoir underlying Shell's adjacent leases, not connected to a smaller, less viable 
reservoir under the Casas property. Because part of Shell's defense was premised on the location of the well and the 
only way to know where the bottom of the well was located was by a directional survey, the survey was relevant to 
Shell's defense. Similarly, the bottom pressure survey was relevant to Shell's defense: The plaintiffs claimed a 
comparison between the bottom-hole pressure in the Camden well to the initial pressure in an offsetting Shell well 
showed drainage, but Shell's expert did not believe the plaintiffs' tests had been accurately performed or interpreted. 



"Good cause" for a discovery order is shown, the court noted, where the movant establishes that (1) the 
discovery sought is relevant and material, and (2) the substantial equivalent of the material cannot be obtained by 
other means. Reiterating that the discovery Shell sought was relevant, the court pointed out that all parties agreed the 
directional survey was the only way to determine the bottom location of the well and, against the plaintiffs' argument 
that Shell could rely on their own tests, that Shell was not present when those tests were done to supervise the 
methods and procedures used and, to effectively refute the plaintiffs' tests, was entitled to conduct its own. Thus, 
held the court, Shell had shown good cause for the tests. A showing of "good cause" is a showing that the movant's 
defense will be compromised by the denial of discovery, and the trial court's denial was an abuse of discretion. 

Camden argued that Shell's requested tests were too intrusive and could cause irreparable damage to its well. 
Both tests are commonly performed, however. Given that the requested tests were the only method available for 
obtaining the information, their importance to the claims and defenses in the lawsuit, and that the cost and risk of 
testing could be allocated to Shell, they were neither too intrusive nor unduly burdensome. Camden further argued 
that the court should defer to the Railroad Commission, which has primary jurisdiction over regulation of oil and gas 
drilling and had denied Shell's request for a directional survey. The Railroad Commission, said the court of appeals, 
can only determine that it will not pursue a claim of statutory violation, not that a well is not trespassing. 
Additionally, the Railroad Commission requires a finding of probable cause to order a directional survey, whereas a 
party seeking entry to land for discovery need only show "good cause." 

 
Evidence Insufficient to Raise Question of Failure to Reasonably Develop 

Grayson v. Crescendo Resources, L.P., 104 S.W.3d 736 (Tex. App. 2003, pet. filed), decided the appeal of the 
take-nothing judgment against several oil and gas lessors on their claims for drainage and breach of the implied 
covenant to reasonably develop the lease. 

After completing the Hall-McCoy 1-24 as a marginally productive gas well to the A chert zone of the Upper 
Morrow Formation in the lessors' Section 24, the lessees drilled a very successful A chert well, the Fowlston 1-23, 
just across its south boundary, in the adjoining Section 23. Another well in the northwest quarter of Section 24, the 
2-24 well, was not productive from the A chert zone. The lessors sued, alleging the lessees' failure to drill another 
well in the southwest quarter of Section 24, at a "mirror image location" to the Fowlston 1-23, breached the lessees' 
covenants to protect against drainage and to reasonably develop Section 24. The trial court submitted jury questions 
on the alleged failure to protect against drainage, which were answered adversely to the plaintiff lessors. The court 
refused, however, to submit a jury instruction that a reasonably prudent operator is obligated to develop the lease and 
a question on whether a reasonably prudent operator would have drilled the mirror-image offset well. A court must 
submit all properly requested questions, instructions, and definitions raised by the pleadings and supported by some 
evidence, and the lessors complained that since there was evidence to support their claim for failure to develop, the 
trial court's refusal to submit the instructions and question was reversible error. 

The jury's finding that there was no substantial drainage from the offset well, argued the lessors, did not 
preclude recovery on their claim for failure to develop. They relied largely on expert testimony that the desired offset 
well would be a "development" well, i.e., one drilled to a proven producing reservoir, as opposed to an exploratory 
well, and that development wells have a greater chance of success than exploratory wells. The experts' statements 
merely established that a well drilled to protect from drainage is, by definition, a development well because it is 
drilled into a known producing reservoir. They were not probative, said the court, on the question of the implied duty 
to develop the lease. Because the lessors' evidence was all focused on whether an offset well should be drilled rather 
than whether an additional well or wells were necessary to develop Section 24, they had not presented legally 
sufficient evidence to support a finding on the question of failure to develop. The trial court's refusal to submit the 
requested instruction and question was therefore proper. 
 
Indemnity and Release Provisions of Drilling Contract Enforced 

Tesoro Petroleum Corp. v. Nabors Drilling USA, Inc., 106 S.W.3d 118 (Tex. App. 2002, no pet. h.), involved a 
contract between Tesoro, the operator of the Longoria No. 2 Well, and Nabors, a drilling contractor, for the drilling 
of the well. The contract was a standard form of day work drilling contract, in which Nabors assumed liability for 
damage to or loss of its surface equipment and released Tesoro from liability for such damage or loss, and Tesoro 
assumed responsibility for damage to or loss of the hole and released and indemnified Nabors from and against 
liability for that damage or loss. Each indemnified the other against liability to its own employees, subcontractors, or 
invitees. The assumptions of liability and indemnities were made without regard to the cause or the negligence of 
any party, except the gross negligence or willful misconduct of either party (the latter exception having been added 
to the standard contract language at Tesoro's request). Each party agreed to maintain insurance for the liabilities it 



assumed, in the same kind and amount as the other party, and to cause its insurer to waive subrogation of its rights 
against the other party. After the blowout preventers failed during drilling, the Longoria No. 2 blew out and caught 
fire, resulting in the destruction of Nabors's drilling rig and loss of the hole. 

After settlement with a nonoperating working interest owner on its claims for, among other things, gross 
negligence and willful misconduct, Nabors sought indemnification by Tesoro under the contract. Additionally Zurich 
American Insurance Company, Nabors's insurer, brought a subrogation claim against Tesoro for the insurance 
proceeds paid Nabors for the loss of its rig. Tesoro appealed from a summary judgment requiring it to indemnify 
Nabors, and Zurich appealed a summary judgment that it breached the drilling contract by filing its subrogation 
action. 

Tesoro argued that it was not required to indemnify Nabors against the nonoperating working interest owner's 
claims because the claims were for Nabors's gross negligence and willful misconduct, for which Tesoro had not 
agreed to indemnify Nabors. Tesoro, however, had agreed to indemnify Nabors for any acts resulting in loss of the 
hole except those stemming from gross negligence and willful misconduct. The nonoperator claimant's allegation 
that the loss was due to Nabors's gross negligence and willful misconduct was insufficient to eliminate Tesoro's 
contractual duty to indemnify Nabors. Tesoro had to demonstrate the existence of a genuine issue of material fact as 
to whether gross negligence or willful misconduct on the part of Nabors had caused the blowout, and it had 
presented no summary judgment evidence beyond assertions of improper conduct. There was no showing of the 
presence of the elements elevating Nabors's alleged negligent act or omission to gross negligence: that the act or 
omission involved an extreme degree of risk and that Nabors knew of the risk but nevertheless proceeded in 
conscious indifference to the rights, safety, or welfare of others. 

Turning to Zurich's appeal, the court first addressed its argument that the indemnity agreement in the drilling 
contract was void under the Texas Oilfield Anti-Indemnity Act, Tex. Civ. Prac. & Rem. Code Ann. '' 127.001-
127.007 (Vernon 1997), so that the waiver of subrogation requirement of the contract, applicable only to liabilities 
assumed by the parties, was unenforceable. The Anti-Indemnity Act generally prohibits indemnification provisions 
in drilling contracts that indemnify against the indemnitee's own negligence. However, it allows such provisions in 
the case of "mutual indemnity obligations" if limited to the extent of agreed insurance coverage. Zurich asserted that 
the indemnity agreement did not qualify as a "mutual indemnity obligation" under Tex. Civ. Prac. & Rem. Code 
Ann. ' 127.005, defining such obligations as those in which the parties agree to indemnify each other against loss, 
liability, or damages arising in connection with bodily injury, death, and damage to the respective employees, 
contractors, or their employees, and invitees of each party. The provision of the drilling contract relating to damage 
or loss to Nabors's rig required Nabors to release Tesoro from liability but was not an indemnity, Zurich pointed out, 
in contrast to the other portions of the indemnification agreement specifically requiring the parties to indemnify each 
other against various liabilities. Zurich argued that this destroyed the agreement's mutuality. The court rejected 
Zurich's argument. Mutuality extended to every other portion of the indemnification agreement, it observed. The 
contract did not require indemnification of Tesoro against liability for loss of the rig for the very good reason that no 
one but Nabors could suffer from loss of the rig. Any indemnity Nabors could give Tesoro for claims against it for 
loss of the rig would be superfluous. The contract therefore fell within the exclusion carved out for mutual indemnity 
obligations. 

The court further rejected Zurich's claims that Nabors's release of Tesoro from liability for loss of the rig was 
unenforceable because it failed to meet the requirements that (1) an agreement that an indemnitee be indemnified 
against the consequences of its own negligence must express that intent in specific terms, and that (2) the release 
must be conspicuous. The contract provided that all indemnity obligations and/or liabilities assumed would be 
"without regard to the cause or causes thereof, including . . . the negligence of any party or parties . . . ." 106 S.W.3d 
at 122. This language is sufficient under applicable precedent, held the court, to indemnify a party clearly and 
unequivocally against its own negligence. The heading of the indemnification portion of the agreement, entirely in 
capital letters, "RESPONSIBILITY FOR LOSS OR DAMAGE, INDEMNITY, RELEASE OF LIABILITY AND 
ALLOCATION OF RISK," would attract the attention of a reasonable person. Id. at 132. 

The court, however, reversed the trial court's summary judgment against Zurich on its claims based on Tesoro's 
alleged gross negligence. The drilling contract excluded liability arising from a party's own gross negligence and 
willful misconduct from the indemnification agreement, and the agreement plainly limited each party's waiver of 
subrogation to the liabilities each assumed. Nabors did not assume liability for loss of the rig caused by Tesoro's 
gross negligence. Zurich had presented the affidavit of an expert petroleum engineer that Tesoro should have taken 
certain steps as operator to prevent the blowout and that Tesoro had acted in full knowledge of the danger and with 
conscious indifference to the rights, safety, and welfare of others. The affidavit was sufficient to raise a fact issue as 
to whether the blowout was caused by Tesoro's gross negligence. 



Actions That Could Have Been Brought in Prior Litigation Barred by Res Judicata 
Madera Production Co. v. Atlantic Richfield Co., 107 S.W.3d 652 (Tex. App. 2003, no pet. h.), decided on 

procedural grounds claims by Madera under an exploration agreement between it and ARCO. Under the agreement 
ARCO, in response to a well proposal by Madera, had the option either to farm out to Madera or to participate. 
ARCO was also required to allow Madera to participate in any wells it might propose and to offer Madera a 
preferential right to purchase interests it desired to sell or farm out. Madera sued over ARCO's failure to assign its 
interest in one well which Madera alleged ARCO had farmed out and to enforce an extension of the agreement to 
which it alleged ARCO had agreed. The suit was removed to federal court. Late in the federal court suit Madera 
discovered that ARCO had farmed out to Wagner & Brown and C.W. Royalties some of the leases covered by the 
Madera-ARCO agreement and sought to amend its complaint to join Wagner & Brown and C.W. and to add a breach 
of contract count against ARCO. The federal court denied Madera's motion to amend its complaint as untimely. 
After an adverse judgment in federal court, Madera sued ARCO, Wagner & Brown, and C.W. and affiliates in state 
court in Dallas County on the claims it had not been allowed to bring in the federal court suit. Venue was transferred 
to Gregg County on the motions of Wagner & Brown and C.W. and its affiliates, and the trial court there granted all 
of the defendants' motions for summary judgment on the basis of res judicata. The court of appeals affirmed. 

Ruling first on the transfer of venue, the court noted that in actions for recovery of real property or to quiet title 
to real property, venue is mandatory in the county in which all or a part of the property is located under Tex. Civ. 
Prac. & Rem. Code Ann. ' 15.002(a) (Vernon 2002). No matter how pled, Madera's action was based on the 
ownership of a real property interest, its rights to the ARCO interests under its agreement. Transfer of venue to 
Gregg County, where the mineral interests involved in the litigation were located, was therefore proper. 

Turning to the basis for the trial court's summary judgment, the court of appeals observed that in Texas, proof of 
three elements is required for an action to be barred by res judicata: (1) a prior final judgment on the merits by a 
court of competent jurisdiction, (2) identity of parties or those in privity with them, and (3) a second action based on 
the same claims as were raised or could have been raised in the first action. Texas applies a transactional approach in 
determining what claims are barred by res judicata. A final judgment on an action extinguishes the right to bring suit 
on the transaction, or series of connected transactions, out of which the action arose. Madera's state court claims 
arose out of the same operative facts it sought to advance in its amended complaint in federal court, which could 
have been brought there if timely made. Its failure to bring the claims was the result of its failure to exercise due 
diligence to discover them in time to do so. The defendants other than ARCO were in privity with ARCO as 
successors in interest to the ARCO mineral rights. The elements of res judicata were met by the final judgment in the 
federal court action, and Madera's state court suit was barred. 
 
Certification of Royalty Owner Classes Reversed 

In Phillips Petroleum Co. v. Bowden, 108 S.W.3d 385 (Tex. App. 2003, no pet. h.), the court considered 
Phillips's appeal of the trial court's certification of three classes of royalty owners under leases located in Texas, 
where Phillips was the lessee, alleging underpayment of royalty by Phillips. The classes consisted of Subclass 1, 
royalty owners under leases for which payment of gas royalty is based on proceeds or the amount realized, from 
which Phillips sold gas to its affiliate Phillips Gas Marketing for resale; Subclass 2, royalty owners under leases on 
which royalty is paid pursuant to a Gas Royalty Agreement containing certain terms, including payment on the basis 
of residue gas sold but not on liquids; and Subclass 3, royalty owners in the Texas Panhandle under leases providing 
for payment on an amount realized/proceeds basis or on a market value/market price basis, from which Phillips sold 
gas to its affiliate GPM pursuant to a gas purchase contract. 

The court of appeals noted the statutory threshold requirements -- numerosity, commonality, typicality of the 
representatives' claims, and adequacy of the representation -- for certification of the class action. It further stressed 
that the class action must satisfy at least one of the four categories found in Tex. R. Civ. P. 42 (b), observing that the 
class proponents here proceeded under Rule 42(b), which requires that the questions of law or fact common to the 
members of the class predominate over any questions affecting only individual members, and that a class action is 
superior to other available methods for the fair and efficient adjudication of the controversy. The court focused on 
the latter predominance requirement in addressing each subclass, pointing out that it is far more demanding than the 
related but more general commonality requirement. The test for predominance is not whether common issues 
outnumber individual ones, but whether common or individual issues will be the object of most of the litigants' 
efforts. A judgment in favor of the class should settle the entire controversy, and all that should remain is for class 
members to file their proofs of claim. 

With respect to Subclass 1, the court noted, the jury will have to determine which royalty owners are included in 
the class, requiring a lease-by-lease and well-by-well analysis. Even after identifying the class members, it would 



then be required to determine the duty Phillips owed to each, requiring further analysis of each lease for the presence 
of an express marketing covenant and for the terms of each such marketing clause. Beyond those individual 
analyses, the jury would have to ascertain whether, in each case, Phillips had breached its covenant based on 
whether it had acted as a reasonably prudent operator. Because individual issues regarding duty and breach would 
necessarily predominate over common issues, the trial court abused its discretion in certifying Subclass 1. 

Similarly with respect to Subclass 2, the court concluded that the jury would have to examine the circumstances 
surrounding each of numerous Gas Royalty Agreements. The trial court proposed simply to present the jury a single 
question of whether Phillips had breached the particular form of agreement by failing to pay royalty on extracted 
liquids and then require the jury to state the formula Phillips should have used to compute royalty payments. The 
perceived need for the jury to find the formula Phillips should have used showed that the trial court had implicitly 
found the Gas Royalty Agreements ambiguous. Inquiry into the intentions and understandings of each individual 
royalty owner in entering into an agreement thus becomes necessary, so that individual questions would predominate 
over those common to the class. Moreover, with respect to Subclass 2, one of its class representatives was found to 
be inadequate since her royalty might actually decrease if the class's efforts were successful; and the other 
representative's qualifications had not been demonstrated at the time of certification. 

Subclass 3, whose putative members were paid on the basis of a percentage of proceeds received by Phillips's 
marketing affiliate, after deduction of marketing charges, was likewise held defeated by failure to show the 
predominance of common issues over individual ones. The percentage was negotiated for each contract based on the 
particular circumstances of the gas being sold. To determine whether Phillips breached its duty to manage and 
administer the leases, the jury would have to conduct an inquiry into the circumstances surrounding each contract, 
including distance between the wells and gathering facilities, availability of gas for sale, and marketing alternatives. 
Inquiry into these factors would require individualized proof, so that individual issues would predominate over 
common issues. The court also held that the plaintiffs' claim for breach of Phillips's implied covenant to manage and 
administer the leases, upon which the certification of Subclass 3 was based, was unsupported with respect to class 
members whose royalty was required to be based on market value, inasmuch as the amount received by Phillips 
under its percentage-of-proceeds contracts would not affect the amount payable to market-value royalty owners. 
 
CANADA -- OIL & GAS 
Nigel D. Bankes, Reporter 
 
The Potentially Broad Scope of Indemnity Clauses 

From time to time the argument is made that indemnity clauses are confined to covering the indemnified from 
damages suffered as a result of actions commenced by third parties (Erehwon Exploration Ltd. v. Northstar Energy 
Corp. (1993), 15 Alta. L.R. (3d) 200, 222-24 (Q.B.)). The argument draws strength from the Supreme Court of 
Canada's decision in a drilling case: Mobil Oil Canada Ltd. v. Beta Well Service Ltd., (1974), 43 D.L.R. (3d) 745 
(Alta. S.C., App. Div., aff'd 50 D.L.R. (3d) 158 (SCC). Some forms of the argument almost seem to suggest that the 
proposition is a proposition of law and not just a rule of interpretation or a presumption. The Ontario Court of 
Appeal has firmly and, in my respectful view, correctly, scotched that notion in its decision in TransCanada 
Pipelines Ltd v. Potter Station Power Limited Partnership, [2003] O.J. 1879, aff'g [2002] O.J. 429, and restored the 
proposition that the scope of an indemnity clause will always be a matter of construction. 

The facts were that TCPL, the owner of an interprovincial pipeline system and a natural gas compressor station, 
entered into a contract in 1990 with Potter, pursuant to which Potter purchased lands adjacent to the compressor for 
the purposes of constructing a cogeneration facility and agreed to purchase waste heat from the station. Potter agreed 
to indemnify TCPL "from and against all liability, actions, claims, losses, costs and damages which may be brought 
against or suffered by TransCanada and which TransCanada may incur, sustain or pay arising out of or in connection 
with: (a) construction, operation and maintenance of the Facility . . . ." 

In 1995 the land on which the compressor was situated subsided causing damage to the compressor. TCPL sued 
Potter relying on the indemnity and alleging that the subsidence was caused by Potter removing groundwater from 
an underlying aquifer in order to operate its facility. Potter brought a summary judgement motion to dismiss the 
action on the basis that the indemnity clause only provided TCPL with an indemnity against claims by third parties 
and not an indemnity against damages suffered by TCPL directly. The court of appeal, affirming the judgement of 
Justice Lane at trial, dismissed the motion. The court held that even admitting that the starting point for interpreting 
the words "indemnify and save harmless" was to assume that they applied only to third party claims, the clause in 
question contemplated that TCPL could claim the indemnity both: (1) when an action was brought against TCPL, 
and (2) when TCPL itself suffered damages. The latter clause was more apt to describe first party damage. 



The court distinguished Mobil Oil both because of the precise words of the indemnity clauses at issue but also 
because the drilling contract at issue in Mobil Oil contemplated that the contractor would perform its work in a good 
and workmanlike manner, a standard of performance that was inconsistent with absolute liability on the part of the 
contractor. 
 
Another 1981 CAPL AFE Cost Overrun Case 

Canadian courts continue to struggle with the idiosyncratic language of the 1981 iteration of the standard form 
CAPL operating procedure which seems to suggest that a supplementary authorization for expenditure (AFE) is 
required in the case of a cost overrun in order to bind joint operators to those additional expenses. Although one 
court has striven to avoid the inevitability of that conclusion through a very innovative interpretation of the plain 
language of the agreement (Novalta Resources Ltd. v. Ortynsky Exploration Ltd., (1994), 18 Alta. L. R. (3d) 4 
(Q.B.)), the most recent case, Powermax Energy Inc. v. Argonauts Group Ltd., [2003] A.J. 433, [2003] A.B.Q.B. 71, 
follows another decision (Morrison Petroleums Ltd. v. Phoenix Canada Oil Co., [1997] A.J. 275, 198 A.R. 81 
(Q.B.)), in confirming the plain meaning of the text. Operators using the 1981 version of CAPL would be well 
advised to amend the agreement to avoid this unfortunate (albeit technically correct) result. 

Argonauts, the designated operator, sent out an AFE in April 2000 to authorize installation of facilities at a 
jointly owned battery to provide for better separation of oil and water and the conservation of solution gas. The AFE 
estimated costs at $820,585.00 premised on purchasing parts, including a water knockout facility, and then an 
amount for installation. After the AFE was executed discussions ensued as to purchasing a used battery facility from 
FC instead. Powermax did not object and took the position that while the purchase cost of this facility was higher 
than it had approved in the AFE, it assumed that labour costs would be lower, i.e., by failing to object it was not 
consenting to a cost overrun. 

For a variety of reasons, in particular the unanticipated need to spend significant sums on restoring the 
purchased facility, Argonauts expended at least $2.4 million on the work which was completed by no later than 
December 2000. No supplementary AFE was issued until January 9, 2001. Powermax met the original cash call for 
the AFE but refused to make further payments except under protest and reserving all rights. On several occasions 
Argonauts purported to exercise its clause 505 operator's lien and sell Powermax's production to satisfy perceived 
indebtedness. Powermax sought a declaration that it was not liable for its share of the cost overruns. Justice 
Chrumka granted the declaration. 

The court held that Argonauts was in breach of its clause 301 duties to consult with joint operators and to obtain 
forthwith a supplementary AFE for cost overruns exceeding 10%; there was also a change in the nature of the 
authorized operation. Powermax had not expressly, impliedly, or by its conduct ratified or acquiesced in the 
expenditures. The fiduciary analysis, discussed below, also supported the conclusion that Powermax was not liable 
for cost overruns. 

Argonauts exceeded its authority in purporting to claim and exercise lien rights and in selling Powermax's 
production. Argonauts could only exercise lien rights under clause 505(b) of the CAPL form operating procedure, 
which established the following conditions: (1) the joint operator fails to pay agreed costs, (2) the operator serves 
notice specifying the default and requiring it to be remedied, (3) the default continues unremedied, (4) the operator 
elects to treat the default as an immediate and automatic assignment to the operator of the proceeds of the sale of the 
joint operator's production, and (5) the operator requires the purchaser of the joint operator's production to make 
future payments to the operator. Argonauts failed at the first hurdle since it seized production in order to satisfy cost 
overruns for which Powermax was not liable. It was also in breach of the explicit notice requirement. 

Argonauts was acting in a fiduciary capacity in relation to Powermax in constructing the battery, in spending 
money for the joint account, and in dealing with revenues belonging to Powermax; it was also the trustee of monies 
received both for AFE purposes and from the sale of production. Argonauts breached its fiduciary and trust duties by 
failing to make full disclosure to joint operators, by seizing and selling for its own account Powermax's share of 
production, and by resorting to self-help remedies without first commencing an action for recovery of the monies. 

Powermax was not unjustly enriched by being able to take advantage of the operation, despite not being liable 
for its share of the cost overruns. If there was an enrichment, the CAPL agreement provided a juristic reason for the 
enrichment. Similarly, Argonauts could not avail itself of claimed set-off rights because to do so was inconsistent 
with its status as a trustee. 

Powermax was entitled to judgement for the amount of production revenues seized by Argonauts to meet the 
alleged cost overruns and additional damages since Argonaut's seizures rendered Powermax unable to meet its 
commitments under firm service contracts and thus incurred penalties. The court declined to award the punitive 
damages sought ($100,000) but did award solicitor client costs on a full indemnity basis. The court declined to grant 



punitive damages notwithstanding the facts that Argonauts incurred costs three times those authorized by the AFE, 
that it failed to obtain prior authorization for these overruns, and that it resorted to a self-help remedy to reimburse 
itself for these overruns over the protests of Powermax and notwithstanding the court's characterization of this 
behaviour as both an intentional tort and an intentional breach of trust. 
 
A Registered But Expired Oil and Gas Lease Is Not a Cloud on Title 

In Terry v. Nalliger, [2002] B.C.J 2213, [2002] B.C.S.C 1383, the purchaser sought return of its deposit paid 
under a June 2001 contract of sale and purchase. The sale was never completed because of the actions of the 
purchaser but the purchaser nevertheless claimed to be entitled to the deposit on the grounds that the vendor was not 
able to fulfil the terms of the contract to deliver clear title since registered against the title was a 10-year oil and gas 
lease dated January 30, 1988. The report does not disclose whether the lease was in the conventional form of a 
primary term with continuation thereafter for production or deemed production; instead, the court simply opined that 
this lease "even though registered against title, has expired by effluxion of time but had not yet been discharged or 
cleared from the title." The court held that the continued registration of the lease was a mere technicality and that the 
vendor could discharge the registration without the consent of any third party and accordingly the vendor was not in 
default and was entitled to retain the deposit. 
 
GORs as Interests in Land: The Continuing Saga 

Every so often the appellate courts take a bold step in systematizing the law and offering guidance to the lower 
courts. One such decision was the Alberta Court of Appeal's decision followed by the Supreme Court of Canada in 
Bank of Montreal v. Dynex Petroleum Ltd., [2002] S.C.R. aff'g [2001] 2 W.W.R 693. I commented on that decision 
at Vol. XVIV, No. 1, at 16 (2002) of this Newsletter. The court there held that a gross overriding royalty (GOR) and 
a net profits interest (NPI) were capable as a matter of law of subsisting as interests in land provided that the parties 
creating the interests manifested their intention to do so. But there was a snag. All that was before the court was the 
pure point of law and while the decision is relatively easy to apply on a go-forward basis, what did it mean for 
existing agreements? 

The matter was sent back to trial for a consideration of the particular agreements in question to determine if the 
royalties thereby created were interests in land and therefore binding upon the purchaser from the trustee in 
bankruptcy or whether, in the alternative, the GOR holders might have some claim against the Bank. There was 
surely reason to hope that the breath of fresh air that animated the court of appeal's judgement would also animate 
the judgement at trial on the merits. There was also reason to hope that the trial judgement would build upon the 
guidance offered by the senior courts and provide some clear indication of how to deal with existing agreements. 
The result is disappointing. 

In a judgement handed down on March 14, 2003, Bank of Montreal v. Dynex Petroleum Ltd., [2003] A.B.Q.B 
243, Justice Hawco ruled that the while the interests out of which the GORs and NPIs were carved did amount to 
interests in land, the GOR and NPIs do not constitute interests in land and that therefore the royalty owners will have 
to find some alternative basis for claiming against the Bank of Montreal. In reaching his conclusion, Justice Hawco 
chose to emphasise that the agreements provided that the grantor was to pay or cause to be paid a royalty; the 
agreements did not provide a right to take in kind, and only one of the agreements was protected by a caveat. 

I believe that the decision is flawed for a number of reasons. First, by fastening on the obligation to pay and the 
absence of a right to take in kind Justice Hawco, despite his protestations to the contrary, really is taking us back to 
the bad old days when the courts haggled over prepositions: see, for example, Emerald Resources Ltd. v. Sterling Oil 
Properties Management (1969), 3 D.L.R. (3d) 630 (Alta. App. Div.). I think that the court of appeal set its head 
against this approach not only in the earlier proceedings in this case but also in the Gross Royalty Trust Agreement 
(GRTA) litigation and most notably in Justice O'Leary's decision for the court of appeal in Scurry Rainbow Oil Ltd. 
v. Kasha, (1996), 135 D.L.R. (4th) 1. In my view, and admittedly in the context of a lessor's royalty, the court in the 
GRTA cases has really said that the lessor's royalty is presumed to be an interest in land and that it will take some 
powerful expression of contrary intention to rebut that presumption. 

Second, if a judgement is to provide real guidance for the future it needs to offer some more details in the form 
of supportive reasoning. For example, Justice Hawco seems to make much of the fact that only one of the GORs was 
protected by caveat. But what we do not know from this judgement is whether or not the caveat was available as a 
means to protect the interest. A caveat cannot be filed to protect a royalty carved out of a Crown lease and we know 
that at least one of these interests involved a Crown lease. Similarly, Justice Hawco makes a great show of quoting 
extensively from the royalty agreements but his quotations are necessarily selective and in any case we also need to 
know what the agreements did not provide for. For example, in the case of one GOR, Justice Hawco provides the 



calculation clause of the royalty but not the granting clause. In no case does he tell us what the agreements provided 
for by way of an enurement clause and neither does he tell us whether the agreement contemplated the filing of 
caveats (something which is surely more persuasive than the actual filing of a caveat). 

What might be a way ahead here? I think that we might begin by recognizing the implications of the commercial 
realities that Justice Hawco apparently acknowledges. Thus Justice Hawco goes out of his way to agree with 
Professor Ellis' much quoted observation to the effect that no one in the oil and gas business who thought about what 
they were doing would intentionally create a royalty that was a mere contract. Surely the implication of this is that 
this should be the presumed intention of the parties and that we should be looking for evidence of a contrary 
intention. It is true that we sometimes leave matters of presumed intention to the legislature but liens that arise by 
operation of law such as the vendor's lien for unpaid purchase monies are surely nothing more than a presumed 
intention to charge the land as security based upon the commercial realities of the situation. 

While the Dynex agreements might present some difficult problems of characterization, others are more 
straightforward. A case in point is Lorne H. Reed & Associates Ltd. v. ProMax Energy Inc., [2003] A.J. 774, [2003] 
A.B.Q.B. 774, in which Justice McIntyre gave summary judgement on a royalty claim. Although the judgement does 
not reproduce the exact terms of what Justice McIntyre described as a "full-blown GOR Agreement," Justice 
McIntyre's summary refers to the following elements of the agreement: royalty secured by a lien on the payor's 
working interest; royalty and lien "shall be interest in land and shall run with the land;" and the agreement was to 
bind heirs, successors, and assigns, all as pointing to the conclusion that the royalty was clearly an interest in land.  
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FEDERAL -- MINING 
Daniel A. Jensen, Reporter 
 
Court Rules on Validity of Hardrock Mine Permitting Regulations 

In a decision that left both sides claiming at least partial victory, a federal district court has upheld nearly all of 
the hardrock mine permitting regulations implemented by the Bush administration. In Mineral Policy Center v. 
Norton, No. 01-00073 (D.D.C. Nov. 18, 2003), the court analyzed facial validity challenges to the revised "3809" 
mine permitting regulations. 66 Fed. Reg. 54,834 (Oct. 30, 2001); 43 C.F.R. pt. 3809 (2003). The challenges were 
brought by several environmental groups and were defended by the Interior Department and a mining industry 
group. 
The 3809 regulations were originally established in 1980, following passage in 1976 of the Federal Land Policy and 
Management Act (FLPMA), 43 U.S.C. '' 1701-1782. The initial regulations contained standards meant to 
implement, with respect to mining operations, FLPMA's requirement that the Interior Department "take any action 
necessary to prevent unnecessary or undue degradation of the [public] lands." Id. ' 1732(b). The original definition 
of "unnecessary or undue degradation" centered on (1) disturbance greater than that which would normally result 
from an ordinarily prudent operator, (2) failure to comply with applicable environmental protection laws, and 
(3) failure to complete reasonable mitigation measures, including proper reclamation of disturbed areas. 45 Fed. Reg. 
78,902, 78,910 (Nov. 26, 1980). 

In the final days of the Clinton administration, the 3809 regulations were amended. 65 Fed. Reg. 69,998 (Nov. 
21, 2000). Relative to "unnecessary or undue degradation," the 2000 regulations replaced the 1980 "prudent 
operator" standard with a new "mine veto" (as dubbed by the industry) standard, in which the Bureau of Land 
Management (BLM) could deny a plan of operations (i.e., a mining permit) if the plan failed to comply with certain 
performance standards or would result in "substantial irreparable harm" to a "significant" scientific, cultural, or 
environmental resource value of the public lands that could not be "effectively mitigated." Id. at 70,116. 
Environmentalists saw this as a wise change that would allow BLM to deny a mining permit if it involved an area 
that was simply unsuitable for mining. Industry saw this as a violation of fundamental mining law that would allow 
BLM to subjectively veto a mining permit after expensive efforts to discover and develop a mineral deposit. 

The new Bush administration quickly took steps to further revise the 3809 regulations and abolish the "mine 
veto" standard for unnecessary or undue degradation. 66 Fed. Reg. 54,834, 54,837-38 (Oct. 30, 2001). The 2001 
regulations have a definition for unnecessary or undue degradation that is a cross between the 1980 definition and 
the 2000 definition. The 2001 definition prohibits activities that (1) fail to comply with certain operational 
performance standards, the terms of an approved plan of operations, operations described in a proper notice of intent, 
or other federal and state environmental and cultural resource protection laws; (2) are not reasonably incident to 
exploration, mining, or processing operations; or (3) fail to comply with specific laws applicable to special lands 
such as wilderness and national monuments. Id. at 54,860; 43 C.F.R. ' 3809.5 (2003). The 2001 regulations retained 
other provisions of the 2000 regulations, including (1) mandatory financial guarantees for all mining disturbances, 
including notice-level activities; (2) an approved plan of operations for all mining activities other than casual use and 
exploration, even where the disturbed area is less than five acres; and (3) operational performance standards. 

The court's analysis was based on cross motions for summary judgment. On the most critical issue, "unnecessary 
or undue degradation," the court gave a partial victory to the environmental groups by holding that "unnecessary" 
degradation and "undue" degradation are not the same thing, a holding that is contrary to a 2001 Solicitor's Opinion 
(M-37007, Oct. 23, 2001). Slip Op. at 18-20. In so holding, the court rejected the argument that as long as a 
proposed mining activity is truly "necessary" to mining, the BLM has no authority to prevent it. Id. at 19. The court 
agreed with the argument that BLM must prevent "undue" degradation, even though the cause of the degradation 
may be "necessary" for mining. Id. at 20-22. 

However, that holding was irrelevant because the court went on to hold that the challenged regulations 
adequately prohibit both unnecessary degradation and undue degradation. Id. at 22-26. The court found that the 
regulations reasonably interpret and implement FLPMA's "unnecessary or undue degradation" mandate by providing 
for the exercise of case-by-case discretion to protect the environment through the process of (1) plan of operations 
approval; (2) notice of intent requirements; (3) financial guarantees; (4) operational performance standards; 



(5) compliance with other environmental laws such as the Endangered Species Act, the Archeological Resources and 
Protection Act, the Clean Water Act, and the Comprehensive Environmental Response, Compensation and Liability 
Act; and (6) Interior's ability under FLPMA to withdraw public lands from mineral entry or place lands in protective 
designations such as areas of critical environmental concern. Finding that the phrase "unnecessary and undue 
degradation" (a phrase that is undefined in FLPMA) was ambiguous, the court applied the reasonable agency 
interpretation standard set forth in Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 
(1984), holding the BLM's interpretation, as set forth in the 2001 regulations, reasonable and therefore valid. Slip 
Op. at 24-25. The court concluded that the 2001 regulations "are neither 'procedurally defective' nor 'arbitrary or 
capricious in substance,' nor 'manifestly contrary' to the FLPMA." Id. at 25-26. 

The court then addressed the environmentalists' argument that BLM must apply the "full panoply" of land 
management laws to any lands not covered by mining claims or covered by invalid mining claims. Id. at 27. 
Specifically, the environmentalists argued that BLM must (1) manage such lands on the basis of multiple use and 
sustained yield, rather than the various mining laws; (2) prevent permanent impairment of such lands; and (3) ensure 
the receipt of fair market value for a miner's use of such lands. Id. Arguments (1) and (2) were rejected. The court 
found that BLM's existing regulations meet the statutory requirements of FLPMA, most significantly through the 
creation of and adherence to applicable land use plans. Id. at 31-33. 

However, the court agreed with argument (3). FLPMA states that it is the "policy" of the United States to 
receive fair market value for the use of public lands unless otherwise provided by statute. 43 U.S.C. ' 1701(a)(9). 
The court held that initial exploration activities, ingress to mining claims, and the use of valid mining and mill site 
claims are exempt from the general fair market value payment requirement because they are explicitly allowed by 
FLPMA or the General Mining Law, but a miner must pay fair market value for the use of unclaimed land or 
invalidly claimed land. Slip Op. at 33-36. On this one issue, the court remanded the matter to the Interior Department 
to address through administrative action. 

This holding seems to be of limited practical significance, since few miners would invest in significant 
operations on unclaimed land, and the government generally does not require a claim validity determination before 
approving mineral operations on the claim (see following article). 

Finally, the court rejected the environmentalists' challenge to the categorical exemption of exploration projects 
of less than five acres (notice-level projects) from plans of operation and from review under the National 
Environmental Policy Act (NEPA). Id. at 36-45. The court held the challengers failed to show that Interior's decision 
not to require a plan of operations for notice-level activities violates FLPMA or is otherwise arbitrary and capricious. 
The court refused to "second guess Interior's judgment." Id. at 37. The court also held that notice-level projects do 
not constitute "major Federal action" and thus do not trigger the requirement of NEPA review. Id. at 40-45. 

Overall, the existing 2001 hardrock mine permitting regulations were upheld with the sole exception of the 
failure to require fair market value payment for operations on unclaimed or invalidly claimed federal lands. 

The judge concluded his opinion with what seems to be an autonomous and subjective parting shot at the mining 
industry and the BLM, writing: 

 
In sum, it is clear that mining operations often have highly significant -- and sometimes 

devastating -- environmental consequences. It is also clear that the 2001 Regulations, in many 
cases, prioritize the interests of miners, who seek to conduct these mining operations, over the 
interests of persons such as plaintiffs, who seek to conserve and protect the public lands. While 
such prioritization may well constitute unwise and unsustainable policy, with one exception, the 
court cannot find that the 2001 Regulations unreasonably implement the FLPMA, in violation of 
the Administrative Procedures Act, nor can the court conclude that the Secretary acted arbitrarily 
or capriciously in promulgating the 2001 Regulations, such that this court may intervene. 
Accordingly, with one exception, plaintiffs' facial challenge must fail. 

 
Id. at 45. 
 
Proof of Claim Validity Not Required for Plan of Operations Approval 

The Interior Board of Land Appeals (IBLA) has rejected a legal argument sometimes advanced by groups 
opposed to mine development -- that before operating approval can be given, the government must verify the validity 
of unpatented mining claims on which the operations will occur. In Western Shoshone Defense Project, 160 IBLA 
32, GFS(MIN) 26(2003), opponents of the Pipeline open pit gold mine in Nevada appealed the Bureau of Land 
Management's (BLM) approval of an amended plan of operations. The approval dealt with the operator's plans to 



dispose of water through surface infiltration ponds. In addition to raising various environmental compliance 
arguments, the Western Shoshone Defense Project (WSDP) argued that the mine plan approval was illegal because 
BLM had not determined the validity of the underlying mining claims. WSDP argued that no right to mine can exist 
without a BLM determination that the claimant has complied with the laws of the United States and that, therefore, 
an investigation of claim validity must be an integral part of BLM's analysis of a proposed plan of operations. Id. at 
55. 

The claim owner countered that BLM does routinely check to see that the land was open to mineral entry when 
the claims were located, but that claim validity determinations are not mandatory and are made discretionarily only 
in special circumstances, such as location within a designated wilderness area, location on lands withdrawn after 
claim location, or where there is evidence that the claims are not part of a bona fide mining operation. Id. at 55-56. 

The IBLA agreed with the claimant. Observing that "BLM generally does not determine the validity of the 
affected mining claims before approving a plan of operations," the IBLA explained that BLM does have the 
discretionary right to examine the validity of unpatented mining claims at any time. Id. at 57. This is because vested 
rights as against the United States are obtained only upon a showing that the claim is supported by the discovery of a 
valuable mineral deposit. But BLM has no absolute duty to examine the validity of claims underlying a proposed 
plan of operations. Id. at 56-57. "[W]hile BLM always possesses the authority to investigate the validity of 
unpatented mining claims, it is not required to do so, nor should it suspend consideration of a plan of operations even 
when it decides to conduct a validity examination of the affected claims to determine whether to initiate a [validity] 
contest." Id. at 57. 

The IBLA further held that WSDP, as the party alleging invalidity, "had an obligation to present evidence 
which, at a minimum, would establish a reasonable basis for questioning the validity of the claims." Id. WSDP 
submitted no such information, and its "fanciful speculation will not suffice." Id. The IBLA also noted that ancillary 
use of lode mining claims for mining-related purposes (in this case, temporary water infiltration facilities) "does not 
in and of itself support the inference that those claims are not supported by a discovery absent evidence that this 
ancillary use precludes future mineral extraction from those claims." Id. at 57, n.8. 

On the same subject, both the BLM and the Forest Service recently issued policy directives that are consistent 
with the Western Shoshone Defense Project decision. The BLM document states: "The BLM policy is that validity 
examinations are not automatically performed when a mining plan of operation is filed, unless the mining operation 
is within an area that is withdrawn or segregated; or a mineral examination report is required to determine if the 
minerals are uncommon varieties. A plan of operation may be processed for lands open to mineral entry and 
containing minerals subject to the mining laws without requiring proof of validity." Instruction Memorandum No. 
2003-242 (Aug. 1, 2003) (citations omitted). The Forest Service document states: "On National Forest system lands 
reserved from public domain and open to entry under the mining law, the Forest Service is not required to inquire 
into claim validity before processing and approving proposed plans of operations." Informational Memorandum from 
Undersecretary Mark Rey (Sept. 22, 2003). 

 
FEDERAL -- OIL & GAS 
Gregory R. Danielson, Reporter 
 
Assistant Secretary Issues Decision Regarding Deduction of Post-production Costs from Royalty for Coalbed 
Methane Produced in the Powder River Basin 

Devon Energy Corporation (Devon) requested the Minerals Management Service (MMS) to make a valuation 
determination for its coalbed methane (CBM) produced from federal oil and gas leases in the Powder River Basin in 
Wyoming. Based upon the facts submitted by Devon, the Assistant Secretary of the Department of the Interior, in a 
Decision Letter dated October 9, 2003, held that in determining the value of CBM for royalty purposes, Devon could 
not deduct that portion of the costs of compression, transportation, and dehydration required to put the gas in a 
marketable condition. Since the determination was issued by the Assistant Secretary of the Interior, it is a final 
action of the Department of the Interior and is not appealable to the Interior Board of Land Appeals. 

Devon produced its CBM at a pressure between 2 and 10 pounds per square inch gauge (psig), but sold the gas 
off the leased premises and delivered it to a market pipeline over 126 miles away at a pressure of 1100 psig. Prior to 
the sales point, Devon's gas was gathered to one of several central delivery points and then moved through various 
lines and several phases of compression and dehydration before being delivered to Devon's gas booster plant at 800 
pounds per square inch (psi). The gas booster plant compressed the gas to 1200 psi, a pressure sufficient to enter the 
market pipeline. The Assistant Secretary determined that the compression and dehydration costs incurred to this 
point were not deductible as they were necessary to put the gas in a marketable condition. The Assistant Secretary 



further held that the required pressure for gas to be in a marketable condition is the pressure necessary for the gas to 
pass through the line that delivers the gas to the purchaser. 

After leaving the booster plant, Devon transported the gas 26 miles to a plant and sales point for the market 
pipeline. During the transmission to the sales point, the gas lost one-third of its pressure. Devon therefore 
recompressed the gas to reach the pipeline requirement of 1200 psi. The Assistant Secretary held that Devon was 
"not required to condition the production to marketable condition more than once at its own expense." Thus, if 
compression is performed to move gas to the plant because the plant is distant from the lease and is not otherwise a 
necessary component of bringing the gas to the relevant pipeline pressure, the cost of that compression will be 
allowed as a deduction. 

The Assistant Secretary also considered what movement of gas under the instant facts constituted gas gathering, 
for which costs were not deductible, and what movement constituted transportation, for which an allowance was 
calculated. Relying on the definition of gathering set forth in 30 C.F.R. ' 206.151, the Assistant Secretary 
determined that the movement to a central accumulation point off the lease approved by the MMS constitutes 
gathering, even if that point is not the first point at which commingling or accumulation occurs. In the present case, 
BLM approved the central delivery points as the measuring point. Under the applicable definition, movement of the 
gas to the central delivery points and the custody transfer meter constitutes gas gathering. Movement beyond the 
custody transfer meter at the central delivery points constitutes transportation. The Assistant Secretary noted that 
BLM could have approved a different point as the approved measurement point, such as the field boosters, but the 
lessee did not so request and BLM accepted the central delivery points as the approved measurement point "and the 
consequence described above follows from that decision." 
 
MINING -- OIL & GAS, ENVIRONMENTAL ISSUES 
Steven Marlin, Reporter 
 
U.S. District Court Issues Ruling Concerning CERCLA Liability for Coeur d'Alene River Basin Mining 
Legacy 

On September 3, 2003, the U.S. District Court for the District of Idaho issued an opinion addressing liability for 
conditions resulting from over 100 years of mining in the Coeur d'Alene River Basin in the Silver Valley region of 
Northern Idaho, including the Bunker Hill Superfund Site. Coeur d'Alene Tribe v. Asarco Inc., 280 F. Supp. 2d 1094 
(D. Idaho 2003). The case is of interest to the mining industry, as the court resolved numerous undecided issues 
under the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) that are relevant to 
the impacts of contamination caused by historical mining activities. 

Widespread mining activities conducted in Silver Valley since the late 1880s resulted in past and ongoing 
releases of tailings containing lead, cadmium, and/or zinc from exposed surface piles, underground mine workings, 
and surface impoundments into the soil, groundwater, the Coeur d'Alene River and its tributaries, and Lake Coeur 
d'Alene. The United States and the Coeur d'Alene Tribe (collectively, plaintiffs), brought actions against Asarco Inc. 
and Hecla Mining Co. (collectively, defendants), to recover response costs and natural resources damages under 
CERCLA ' 107(a), 42 U.S.C. ' 9607(a). 

The defendants disputed the liability allocation percentages sought by the plaintiffs, and whether natural 
resources continue to be injured as a result of mining-related contamination. The defendants also filed counterclaims 
seeking to hold the United States itself liable for contributing to hazardous substance releases. The court bifurcated 
the trial and held the defendants liable as owners and operators for over half of the total tailings released in the 
Coeur d'Alene River Basin, and allocated liability based on each defendant's contribution to releases of tailings 
containing hazardous substances. The court also found the United States government liable as an arranger for 
contributing to hazardous substance releases in the Basin. The case now heads to trial to quantify damages. 

One of the more important issues the district court resolved, in terms of CERCLA liability for mining-related 
activities, was whether the plaintiffs were barred from recovering natural resources damages that occurred prior to 
December 11, 1980, the date CERCLA was enacted. Unlike response costs, which can be recovered even if incurred 
for hazardous substance releases that occurred prior to CERCLA, CERCLA ' 107(f)(1) bars recovery of natural 
resources damages where the damages and the release of hazardous substances that caused the damages occurred 
wholly before December 11, 1980. The defendants argued that no releases and injuries to natural resources have 
occurred post-enactment because companies have impounded tailings in Silver Valley since 1968, 12 years before 
CERCLA was enacted. 

The court concluded that the plaintiffs could recover natural resources damages in this case on two bases. First, 
the court found that while tailings have indeed been impounded since 1968, hazardous substances have continued to 



be released since 1980, flowing downstream in the Basin. The court concluded that this passive water migration of 
contamination, unaided by human conduct, constitutes post-enactment "continuing re-releases" of hazardous 
substances under CERCLA, and resulting damages are therefore recoverable. Second, the court concluded that for 
purposes of the section 107(f)(1) bar against recovery of pre-enactment natural resources damages, the date when the 
resulting injury to natural resources is quantified is the critical factor. In other words, the damages do not necessarily 
occur when the injury (i.e., the release of hazardous substances) occurs. Thus, in this case, according to the court, 
even if the release occurred pre-enactment, the resulting damages -- the monetary quantification of the injury to 
natural resources -- occurred post-enactment. Notably, this conclusion sits in direct contrast with the Montana U.S. 
District Court's decision in Montana v. Atlantic Richfield Co., 266 F. Supp. 2d 1238 (D. Mont. 2003), in which that 
court rejected the injury quantification argument and concluded that section 107(f)(1) bars recovery of natural 
resources damages where the release and resulting injury wholly occur prior to December 11, 1980. 

The court in Coeur d'Alene Tribe was also concerned with double recovery of natural resources damages by a 
natural resources trustee, where multiple natural resources trustees are involved. In this case, the United States, the 
Coeur d'Alene Tribe, and the State of Idaho all held natural resources trusteeships in the Coeur d'Alene Basin. The 
court established the principle that to avoid double recovery of natural resources damages, the court should allocate 
such damages among the trustees by percentage, based on the extent each trustee exercises "actual management and 
control" over each natural resource (e.g., land, fish, wildlife, biota, air, water). Coeur d'Alene Tribe, 280 F. Supp. 2d 
at 1116. 

Questions also arose in this case as to the proper method of divisibility pertaining to liability between the 
defendants, and the applicable causation standard for natural resources damages claims. The court rejected the 
plaintiffs' suggestion that each mill's hazardous waste, generated over multiple decades, must be fingerprinted to 
sustain the defendants' assertion that liability is divisible. Deeming such a divisibility method "grossly unfair and 
unjust," the court ruled that divisibility based on volume of tailings produced was reasonable. Id. at 1120-21. As to 
the appropriate causation standard, the court applied the "contributing factor" test adopted by the Ninth Circuit; i.e., 
more than a de minimis amount, to an extent that at least some injury to natural resources would have resulted had 
each defendant's release occurred alone. Id. at 1124. The court found that each defendant's release was a contributing 
factor to contamination in the Coeur d'Alene River Basin. 

Finally, the court addressed several issues pertaining to the United States government's liability as an operator 
and arranger. The defendants asserted that the United States was liable based on its involvement in Silver Valley 
mining operations during World War II, its use of tailings to construct Interstate 90 (I-90), its involvement in 
dredging activities, and its ownership of unpatented mining claims containing abandoned mines operated by defunct 
companies. 

The court rejected the government's sovereign immunity claims, but concluded that while the government 
exercised some degree of involvement in mining operations during the war, including contracting for mine 
production and setting prices, the government did not manage, direct, or conduct operations specific to the release or 
disposal of hazardous substances to a sufficient extent to constitute operator or arranger status under CERCLA. 
While the court found the government liable as an arranger for use of tailings to construct the roadbed and 
embankments of I-90, and for BLM's dredging operations, the court rejected government liability for conditions 
caused by mining activities on unpatented claims. 

One additional holding of interest to mining companies was the court's ruling that exploration activities raise 
arranger liability where such exploration generates mine tailings. This issue is likely more important in the allocation 
phase, particularly if such mine tailings are insignificant compared to tailings generated by another party's ore 
production activities. 

The Coeur d'Alene Tribe case is important to the mining industry in that it addresses several issues the mining 
industry potentially faces pertaining to the impact under CERCLA of contamination caused by past mining practices 
that were standard at the time. However, while the district court resolved important issues of controversy and first 
impression in the Ninth Circuit, mining companies should be mindful that the Ninth Circuit will likely review these 
issues on appeal, following the damage quantification portion of the trial. 

 
CONGRESS / FEDERAL AGENCIES -- GENERAL 
Laura Lindley, Reporter 
 
BLM Implements Utah v. Norton Settlement Nationwide 

As described in an earlier issue of this Newsletter, Vol. XX, No. 2 (2003), the Department of the Interior and the 
State of Utah entered into an agreement in settlement of the litigation brought by the state against the Bureau of Land 



Management's (BLM) re-inventory of roadless areas for possible wilderness study area (WSA) designation. On 
September 29, 2003, the BLM issued two instruction memoranda that extend the terms of that settlement agreement 
to all public lands except lands in Alaska and except lands that are already being managed as wilderness study areas. 

Instruction Memorandum No. 2003-274 informs all BLM offices that the authority to conduct wilderness review 
under section 603(a) of the Federal Land Policy and Management Act, 43 U.S.C. ' 1782(a), expired on October 21, 
1993. Subsequent to that date, there is "no general legal authority for the BLM to designate lands as WSAs for 
management pursuant to the non-impairment standard" set forth in section 603. However, lands that may have been 
designated as a WSA after October 21, 1993, through the land management planning process will continue to be 
managed as a WSA until that management direction is changed in a new land use plan. The instruction memo 
provides that during the planning process, the BLM will still consider all available information to determine whether 
areas should be managed to protect "wilderness-like" resource values. 

Instruction Memorandum No. 2003-275 describes how BLM may consider wilderness characteristics (defined 
as "features associated with the concept of wilderness") during the land use planning process. For example, 
wilderness characteristics of an area could be protected by establishing visual resource management objectives to 
preserve the natural appearance of the area, off-highway vehicle use could be limited or prohibited, or an area of 
critical environmental concern (ACEC) might be designated if the area having wilderness characteristics also 
satisfies the statutory requirements for ACEC designation. However, the non-impairment standard would not apply 
to any area managed for protection of its wilderness-like values. 

 
CONGRESS / FEDERAL AGENCIES -- MINING 
Randall E. Hubbard, Reporter 
 
Patent Moratorium and Claim and Maintenance Fees Extended 

On November 10, 2003, in Department of the Interior and Related Agencies Appropriations Act, 2004 (the Act), 
Congress extended existing requirements for paying mining claim location and maintenance fees through 2008. Pub. 
L. No. 108-108, 117 Stat. 1241, 1245. The fees payable to the BLM remain the same: $25 per claim or site when 
locating a mining claim, millsite, or tunnel site; and $100 per year claim maintenance fee (which also applies to 
millsites and tunnel sites). Small miners who meet certain qualifications (including the performance of assessment 
work) remain eligible for an exemption from payment of the claim maintenance fees. 30 U.S.C. ' 28f. In sections 
307(a) and (b) of the Act, Congress extended through September 30, 2004, the moratorium on processing patent 
applications, other than those originally grandfathered in 1994. 
 
Deputy Solicitor Issues New Millsite Opinion 

On October 7, 2003, Roderick Watson, the Deputy Solicitor of the Department of Interior, issued a 
Memorandum Opinion, M-37010, "Mill Site Location and Patenting under the 1872 Mining Law." That Opinion (the 
2003 Opinion) overturns a 1997 Solicitor's Opinion, M-36988, "Limitations on Patenting Millsites under the Mining 
Law of 1872," issued by former Solicitor John Leshy (the 1997 Opinion). The 1997 Opinion concluded that the 1872 
Mining Law limited to five acres the amount of land that could be claimed for millsites associated with a particular 
mining claim. According to the 1997 Opinion, the Department of the Interior should reject patent applications that 
exceeded five acres of millsites per associated mining claim, and should disapprove plans of operations that 
employed more millsite acreage than five acres per associated claim, unless the use of additional lands was obtained 
through other means. The 2003 Opinion concludes that 

 
the mill site provision [of the 1872 Mining Law] does not categorically limit the number of mill sites that 
may be located and patented to one for each mining claim, and that the Department's traditional practice of 
not applying such a numerical limitation is in conformity with the requirements of the Mining Law. 
Accordingly, we conclude that the 1997 Opinion in reaching the opposite conclusion does not properly 
interpret the mill site provision and improperly departs from the Department's traditional practice and 
interpretation. 

 
2003 Opinion, at 23. Deputy Solicitor Watson reached his conclusion based upon an analysis of the express 
language of the 1872 Mining Law, administrative and judicial decisions interpreting the Mining Law, the 
congressional purpose in enacting the Mining Law, and the Department's "prevalent administrative practice and 
interpretation [that] has been in accordance with the view that the five-acre mill site provision does not impose a 
numerical limitation on mill sites." Id. at 3. The 2003 Opinion concluded that "the Department should continue with 



its traditional practice [with respect to patent applications and plans of operation including millsites] as described in 
this opinion and as reflected in BLM's written guidance prior to the 1997 Opinion." Id. at 41. Secretary of the 
Interior Gale Norton concurred in the 2003 Opinion. 
 
Final Rules Issued on Mining Claim Location, Recordation, and Maintenance 

On October 24, 2003, the Bureau of Land Management (BLM) issued final rules for mining claim location, 
recordation, and maintenance. 68 Fed. Reg. 61,046 (2003). The new rules become effective on November 24, 2003. 
The rules were first proposed on August 27, 1999. 64 Fed. Reg. 47,023 (1999). Among the significant provisions of 
the final rules are the following: 

 
(1) The proposed rules would have incorporated the 1997 Opinion limitations on millsites. The final rules do 

not include those limitations on millsites, relying extensively on the conclusions set forth in the 2003 
Opinion. The final rules require, however, that mining claimants limit their millsite acreage to that which is 
necessary for "efficient and reasonably compact mining or milling operations." 68 Fed. Reg. at 61,070-71 
(to be codified at 43 C.F.R. ' 3832.32). 

 
(2) The proposed rules would have required that a mining claimant discover a valuable mineral deposit before 

locating a mining claim or millsite. In line with existing case law, the final rules have removed discovery as 
an element of locating mining claims. 68 Fed. Reg. at 61,069 (to be codified at 43 C.F.R. ' 3832.1). 

 
(3) The final rules require that the description of a lode claim in a certificate of location be given in metes and 

bounds. 68 Fed. Reg. at 61,069 (to be codified at 43 C.F.R. ' 3832.12). 
 
(4) The proposed rules would have provided that a mining claimant who located a claim whose size was more 

than 10% above the maximum allowed by law would forfeit the entire claim. The final rule removes this 
provision. Instead, if a claim is oversized, the BLM will issue a decision allowing the claimant 30 days to 
file an amended location certificate. 68 Fed. Reg. at 61,071 (to be codified at 43 C.F.R. ' 3832.91). 

 
(5) The final rules preclude the use of an amendment to enlarge an existing mining claim or site. 68 Fed. Reg. 

at 61,072 (to be codified at 43 C.F.R. ' 3832.21). 
 
(6) The proposed rules would have authorized the BLM to void an amended mining claim if the claimant failed 

to file the amendment with the BLM within 90 days after recording the amendment in the local recording 
office. The final rules remove this provision and restore the old regulations, which provide simply that the 
BLM will not recognize changes in a claim until they are properly filed with the BLM. 68 Fed. Reg. at 
61,072 (to be codified at 43 C.F.R. ' 3833.22). 

 
(7) The new regulations attempt to clarify existing regulatory provisions concerning when defects in location or 

annual maintenance requirements will result in a forfeiture of a mining claim and when such defects can be 
corrected. 68 Fed. Reg. at 61,067 (to be codified at 43 C.F.R. '' 3830.90-.97). 

 
ALASKA --MINING 
J.P. Tangen, Reporter 
 
State Eliminates Statute of Limitations in Actions to Recover Real Property 

Without significant fanfare the Alaska state legislature eliminated the state's statute of limitations regarding 
actions to recover real property. Previously, the statute barred actions to recover real property unless the plaintiff, an 
ancestor, a predecessor, or the grantor of the plaintiff was seized or possessed of the premises in question within 10 
years before the commencement of the action. Alaska Stat. ' 09.10.030. As amended, an action may be brought at 
any time by a person who was seized or possessed of the real property in question at some time before the 
commencement of the action or whose grantor or predecessor was seized or possessed of the real property in 
question at some time before commencement of the action, and whose ownership interest in the real property is 
properly recorded, in order to (1) quiet title to that real property, or (2) eject a person from that real property. 

This modification of the statute was inspired by a 1990 Alaska Supreme Court decision that held that the use of 
a portion of a rural parcel for subsistence and recreational activities was sufficient to establish continuous, notorious, 



and exclusive possession. Nome 2000 v. Fagerstrom, 799 P.2d 304 (Alaska 1990). In that case, the defendants had 
used the land on weekends during the summer beginning in about 1974. In 1978, they had built a cabin on the 
disputed parcel, which was in place when the lawsuit was filed in 1987. The court found that the use of the property 
by the defendants prior to 1977 was sufficient to justify a jury finding that the exclusivity element of adverse 
possession was satisfied. 
 
Alaska Enters into Memorandum of Understanding with Bureau of Land Management Concerning Access to 
State Bond Pool 

On August 8, 2003, the Director of the Alaska State Office of the Bureau of Land Management and the 
Commissioner of the Alaska Department of Natural Resources executed a cooperative agreement intended to meet 
the financial guarantee requirements of 43 C.F.R. '' 3809.570 and 3809.571 by taking advantage of the Alaska 
Statewide Bonding Pool when conducting mining operations on federal land. 

Under the Alaska Statewide Bonding Pool, qualified applicants are required to post $150 per acre of ground to 
be disturbed pursuant to an approved plan of operations. Of that sum, $112.50 is refundable upon the successful 
completion of the operator's reclamation obligation. The balance of the fee is retained by the fund. The restrictions 
on access to the fund include a prohibition on the use of cyanide or other chemical leachate and a restriction on the 
size of the operation. For operations disturbing in excess of 40 acres, the operator must establish to the satisfaction of 
the Alaska Division of Mining, Land and Water that the reclamation liability will not exceed one-hird of the 
unrestricted assets of the bonding pool at the time of the application. The bonding pool will be administered by the 
State of Alaska, and BLM reserves the discretion to decline operators access to the pool on a case-by-case basis. 
 
CALIFORNIA -- MINING 
M. William Tilden & Penelope Alexander-Kelley, Reporters 
 
State Mining and Geology Board Adopts Revised Language Concerning Release of Financial Assurances at 
Completion of Mine Reclamation 

On October 30, 2003, the State Mining and Geology Board approved revised regulatory language adding a new 
section to the agency's regulations: "Affecting the Modification or Release of Financial Assurance Instruments at the 
Completion of Mine Site Reclamation." The changes considered at the October meeting were previously introduced 
at the Board's September meeting. The approval of the revised language triggers a 15-day comment period. 

According to the report of the Executive Director to the Board, the revised language "clarified" provisions of 
existing regulations concerning the establishment and approval of financial assurances required under the State's 
Surface Mining and Reclamation Act of 1975 (SMARA), Cal. Pub. Res. Code '' 2170-2797. Under existing law 
and regulations, the amount of a financial assurance is set based on the requirements of an approved reclamation 
plan for a particular surface mine, and is subject to annual revision. The financial assurance is submitted by the 
miner to the local lead agency, (city or county, usually) and then the lead agency is required to forward it on to the 
Director of the Department of Conservation (DOC). The DOC has 45 days to review and provide comments to the 
lead agency. The financial assurance is issued for the benefit of the lead agency and the DOC, both of whom are 
named beneficiaries. Further, the existing regulations provide that the financial assurance is released after 
reclamation is completed in accordance with the approved plan. 

The Board determined that such a release is actually a modification of the financial assurance, subject to review 
and comment by the DOC. The Board reasoned that this review authority must allow the DOC to review the final 
mine inspection report upon which a finding of complete reclamation is made by the lead agency, and that the 45-
day review period includes the ability of the DOC to inspect the mine and make a separate determination whether the 
reclamation plan requirements have been fulfilled. Finally, the Board determined that under this existing authority, it 
"may" notify the miner and the lead agency of its findings and any deficiencies it has identified. In this case, where 
deficiencies exist, the lead agency could not release the financial assurance "since the mine site was not fully 
reclaimed in compliance with SMARA." Thus, to clarify the existing regulations and authority of the DOC, the 
Board approved language to amend Cal. Pub. Res. Code ' 3805.5 to delete a provision stating that upon a finding of 
such deficiencies, "the financial assurance shall not be released until the violation is corrected." In place of this 
provision allowing for a cure of the deficiencies, the Board added a new provision that in such case the DOC can 
commence with the process to forfeit the financial assurance mechanism for the mine operation, under Cal. Pub. Res. 
Code ' 2773.1(d). Further hearing after the 15-day comment period is required. 
 



"Disorganized" Administrative Record Justifies Reversal of Land Use Decision Approving Conditional Use 
Permit for a Mine 

In Protect Our Water v. County of Merced, 110 Cal. App. 4th 362 (2003), opponents of a mining project: 
Protect Our Water, San Joaquin Raptor Rescue Center, and the Merced River Valley Association (collectively 
POW), filed a petition for writ of mandate to challenge the approval by the County of Merced of a "massive project 
involving the mining of 15 million tons of aggregate reserves on 456 acres near the Merced River" by Calaveras 
Materials Incorporated (CMI). POW claimed a number of violations of the California Environmental Quality Act 
(CEQA). The trial court denied the petition, but the Court of Appeal, Fifth District, reversed. The court found that 
the county's approval must be reversed because the administrative record was so poorly organized that the court 
could not determine whether the county had complied with the law. 

The administrative record included 14 binder-sized volumes. The court described the record as reading as if "its 
preparers randomly pulled out documents and threw them into binders, failing to organize them either 
chronologically or by subject matter. Key findings required under CEQA are impossible to find -- let alone sufficient 
to enable us to determine whether they are supported by substantial evidence." 110 Cal. App. 4th at 365. The court 
admonished future parties not to ignore procedural requirements or they would risk reversal, and be "forced to start 
over at great public and personal expense." Id. 

It bears noting that the court of appeal reversed the trial court even though POW prepared the administrative 
record filed with the court in the case. And while POW was faulted for the poor organization and indexing of the 
record this did not excuse the county's failure to prepare an adequate record. The court found, for example, that the 
documents generated by the county were inadequate for review because it was "impossible to identify many of the 
documents as the County has failed to properly label them, and some documents appear incomplete." Id. at 373. It 
was also impossible to determine from the record what findings the county had made and whether the county had 
finally resolved project-related decisions and certified the CEQA document. Ultimately, the county bears the 
responsibility for preparing adequate CEQA documents and disclosing to the public the reasons for a project's 
approval if the project has significant environmental effects, and having failed to meet that responsibility, the 
decision approving the mine had to be reversed. 
 
Update on State Limits on Surface Mining Operations 

In Vol. XX, No.2 (2003) of this Newsletter, we reported on two pending bills that would have impacted surface 
mining operations in the state. Senate Bill 218 (Sher) would have terminated the mineral classification authority of 
the State Mining and Geology Board, thereby effectively ending the state's long-time program of identifying 
mineralized areas in the state to assist with long-term local urban planning and prevent land use designations that 
lead to the loss of valuable minerals. Senate Bill 649 (Kuehl) was proposed to raise mining fees to fund a new 
abandoned mine program with a fee of $5.00 per ounce of gold produced and $0.10 per ounce of silver. Both bills 
are now inactive. 
 
COLORADO -- OIL & GAS 
Sheryl L. Howe, Reporter 
 
Part of COGCC Rule 303(a) Set Aside 

Board of County Commissioners v. Colorado Oil & Gas Conservation Commission, No. 02CA1879, 2003 WL 
22208407 (Colo. Ct. App. Sept. 25, 2003), petition for reh'g filed Oct. 24, 2003, involves an amendment to Rule 
303(a) promulgated by the Colorado Oil and Gas Conservation Commission (COGCC). The amended rule states 
regarding permits to drill for oil and gas: "The permit-to-drill shall be binding with respect to any conflicting local 
governmental permit or land use approval process." Plaintiffs argued the amended rule was invalid on its face. The 
trial court dismissed the plaintiffs' action for declaratory judgment, finding that the plaintiffs did not have standing. 
The court of appeals found that the plaintiffs did have standing and went on to address the substantive issue. 

The court cited Board of County Commissioners v. Bowen/Edwards Associates, Inc., 830 P.2d 1045 (Colo. 
1992) and other Colorado cases on the preemption issue. Under these cases, local regulation is preempted if the 
operational effect of the local regulation conflicts with the state law or regulation. The court notes that 
Bowen/Edwards found that operational conflict arises when the effectuation of a local interest would materially 
impede or destroy the state interest. The court of appeals in the current case found that the words "any conflicting" in 
the COGCC rule have much broader meaning than "operationally conflicting" as discussed in Bowen/Edwards and 
other Colorado authority. 2003 WL 22208407, at *5. The court found the word "any" means "all" and that, on its 
face, amended Rule 303(a) would preempt local government actions beyond those that materially impede or destroy 



the state interest. The court stated that the COGCC rule could result in eroding the delicate balance between local 
interests and state interests set forth by Bowen/Edwards. Id. Therefore, the court set aside the amended portion of the 
rule. 
 
Covenant of Reasonable Development Was Not Breached When It Was Not Economically Prudent to Develop 
the Oil and Gas Reserves 

In Whitham Farms, LLC v. City of Longmont, No. 02CA1160, 2003 WL 21939945 (Colo. Ct. App. Aug. 14, 
2003), petition for cert. filed, Oct. 6, 2003, the Colorado Court of Appeals affirmed the Weld County District Court's 
decision that the covenant of reasonable development had not been breached by the oil and gas lessee. The case 
related to three oil and gas leases covering 310 acres of land. One well had been drilled in 1982 and the well had 
been recompleted as a producing well in 1997. 

The parties stipulated as to the facts, apparently including that it was not economically prudent for the oil and 
gas lessee to develop the oil and gas reserves. The plaintiff argued the lessee had breached the covenant of 
reasonable development and that the leases should be terminated. The oil and gas lessee relied on the law providing 
that the covenant of reasonable development requires a lessee to develop known resources when it is profitable to do 
so. 

The plaintiff argued that even if drilling additional wells was not economically viable, the leases should be 
cancelled because the lessee was holding the leases for speculation. The trial court found that the lessee acted 
reasonably in developing the lands as recently as 1997 and the lessee had not ruled out the possibility of further 
development should such development become profitable. The court of appeals stated that because the plaintiff had 
not presented any evidence that additional development of oil and gas could not be profitable within a reasonable 
time, the plaintiff did not prove that the lessee was speculating or that the lease should be cancelled on that basis. 
The portion of the case relating to the argument about speculation relied on a prior Colorado Court of Appeals case, 
North York Land Associates v. Byron Oil Industries, Inc., 695 P.2d 1188 (Colo. Ct. App. 1984), where a division of 
the court of appeals had found that if there is very poor potential for profitable wells, the lessee must surrender the 
lease rather than hold it on the mere speculative and remote hope that economics might change in favor of profitable 
drilling. 

The plaintiff in Whitham Farms asked the court to shift the burden of proof to the defendant when additional 
development had been shown not to be profitable. The court of appeals found that the plaintiff retained the burden of 
proof. 

The plaintiff also argued that the court should apply the accommodation doctrine from Gerrity Oil & Gas Corp. 
v. Magness, 946 P.2d 913 (Colo. 1997) to require the oil and gas lessee to accommodate the surface owner's rights to 
the fullest extent possible. The court of appeals noted that the Gerrity case applied a "due regard" concept relating to 
surface owners. The court in Whitham Farms found that here the surface owner was suing as a mineral owner and 
lessor, which distinguished the accommodation doctrine and Gerrity from the current case involving the covenant of 
reasonable development. 
 
Surface Owners' Complaint Dismissed Because Lessee Had Not Yet Filed an APD 

In Burkett v. Amoco Production Co., No. 02CA1104, 2003 WL 21939832 (Colo. Ct. App. Aug. 14, 2003), 
petition for cert. filed, Oct. 6, 2003, the court of appeals upheld the trial court's dismissal of plaintiffs' complaint for 
declaratory judgment. The plaintiffs were seeking to have the court declare the parties' rights concerning additional 
wells Amoco might drill on the plaintiffs' lands. There had been preliminary discussions and some agreement 
between the parties concerning the locations for additional wells. Amoco had not submitted an application for permit 
to drill (APD) with the Colorado Oil and Gas Conservation Commission. Therefore, the specific site for the 
proposed wells and other facts related to the proposed wells were not yet known. The court referred to the "due 
regard" concept in Gerrity Oil & Gas Corp. v. Magness, 946 P.2d 913 (Colo. 1997), which requires the lessee to 
accommodate the surface owner to the fullest extent possible consistent with the lessee's right to use the surface for 
the reasonable development of the mineral estate. The court, however, found that the question of what is reasonable 
and necessary could not be resolved here because the site selection had not yet been made. There were extrinsic facts 
that were not yet determinable and therefore declaratory judgment was not appropriate. 
 
State Tax on Producing Leaseholds is Based on Valuation at the Wellhead, Not the Tank Battery, and 
Deductions are Allowed 

Petron Development Co. v. Washington County Board of Equalization, No. 02CA1476, 2003 WL 22305635 
(Colo. Ct. App. Oct. 9, 2003), relates to the real property tax on oil-producing leaseholds and lands, which are 



assessed by county assessors. The Colorado Constitution, art. X, ' 3(1)(b), includes a provision that "the valuation 
for assessment for ... lands or leaseholds producing oil or gas, as defined by law, shall be a portion of the actual 
annual or actual average annual production therefrom, based upon the value of the unprocessed material, according 
to procedures prescribed by law for different types of minerals." The county assessor, the Washington County Board 
of Equalization, and the Board of Assessment Appeals had all found that the selling price at the tank battery was the 
value to use to determine this tax. The court of appeals reversed these decisions and found the Colorado Constitution 
and the applicable Colorado statutes require valuation of "unprocessed material" and that meant the taxpayer could 
use the sale price at the tank battery, less gathering, transportation, manufacturing, and processing costs, to 
determine value for purposes of this tax. 

The court described the wells as extracting an emulsion of oil, gas, water, and other impurities, which emulsion 
is then pumped through various pieces of equipment that inject chemicals to break down the emulsion, remove 
water, and separate or settle the contents; the court held that "injection of chemicals, breakdown of the emulsion, and 
removal of impurities and water subject the oil to a particular method, system, or technique of preparation, handling, 
or other treatment designed to prepare it for market, and enhance the oil's marketability by changing its physical 
characteristics. That activity constitutes 'processing.' " 2003 WL 22305635, at *4. The county's assertion that the 
wellhead is at the tank battery was rejected by the court, because it ignores the constitutional provision requiring the 
value of the oil to be based on the value of unprocessed material. 
 
La Plata District Court Rules Gathering, Treating, and Compression Costs Are Not Deductible for Royalty 
Calculations 

The District Court, La Plata County, Colorado, in Parry v. Amoco Production Co., No. 94CV105 (D. Ct., La 
Plata Co., Colo., Oct. 6, 2003), issued an order on marketability and reasonableness of costs. This case is still 
pending and the question of damages was bifurcated for subsequent determination. The issues of marketability and 
reasonable costs were tried to the court and the court's order is a 41-page decision that reviews the history of the San 
Juan Basin, Amoco's development in the basin, changes in the regulation of gas prices and transmission pipelines, 
and the market for Amoco's gas in the basin. The court discusses the rules in Garman v. Conoco, Inc., 886 P.2d 652 
(Colo. 1994) and Rogers v. Westerman Farm Co., 29 P.3d 887 (Colo. 2001). The case involved both conventional 
gas and coal seam gas. The court found that Amoco's gathering, treating and compression costs, up to the sale of the 
gas at an interstate pipeline, could not be deducted in royalty calculations where the leases were silent, including 
leases containing "at the well" or "at the mouth of the well" language but containing no other language allocating 
post-production costs. 

The court quoted extensively from Rogers. The order emphasizes that marketability is a question of fact. 
Therefore, the court's decision regarding gathering, treating, and compression costs in this case does not mean that 
such costs are always nondeductible. The court notes that similar costs may be deductible in some circumstances and 
not in others. In applying the law to the facts, the court found that the 90% of the gas that Amoco sold to its 
marketing affiliate was not sold in arm's-length sales and further found that the other 10% of gas sold to others did 
not show there was a market at the wellhead for various reasons, including that the gas was not sold or because the 
sales were minimal and most gas was delivered to transmission pipelines. 

The court addressed the reasonableness of certain costs and found it was reasonable to use a uniform charge per 
unit of gas on a certain system, rather than looking at the costs associated with a particular well depending on its 
location or the quality of gas produced from that well. The court also entered an order on the effect of division 
orders, in which the court found that provisions in a division order could not change the lease and could not be used 
to supply specific cost allocations as to those leases which were silent as to allocation of costs. As noted above, this 
is a district court decision and the case is still pending, so the decision is not legal precedent. 
 
MISSISSIPPI -- OIL & GAS 
W. Eric West, Reporter 
 
Old Real Estate Law Applied to Modern Joint Operating Agreements and Gas Marketing 

Wilkinson v. Transco Exploration, Inc., No. 3:99-CV-204WS and Stack v. AmSouth Bank, No. 3:99-CV-836WS 
(Sept. 30, 2003) combined for trial in the U.S. District Court for the Southern District of Mississippi, Jackson 
Division, involved split stream gas sales, gas balancing, joint operating agreements, gas balancing agreements, gas 
purchase agreements, "over-produced" parties, "under-produced" parties, cessation of production so there could be 
no balancing in-kind, and an insolvent operator so there could be no cash balancing. Although the litigation began 



with more than 100 parties in 1984, at its conclusion in 2003 the only parties remaining were J.E. Stack, Jr., who 
claimed to be under-produced, and Albert and Burgess Thomasson, who Stack claimed were over-produced. 

This reporter was advised that this decision will eventually appear in the West Reporter System (Federal 
Supplement). The decision is mentioned now in order to alert the reader to its existence and to the application by the 
court of basic real estate law to modern joint operating agreements and gas marketing techniques. 

The court held the Thomassons were not liable on the theory of conversion because Stack had executed gas 
balancing agreements, as an exhibit to the joint operating agreements, under which he agreed that any gas sold in 
excess of a party's proportional interest would belong to the selling party so that the title of the purchaser would be 
secure. As a result the Thomassons did nothing wrong by the sale. The court held the fact that the Thomassons' 
authorized sales representative, Tomlinson Interests, Inc., failed to properly account for over production did not 
constitute conversion as the over-produced gas "belonged" to the Thomassons under the gas balancing agreements. 
The court held the Thomassons liable on the theory of agency because Tomlinson Interests, Inc., as their designated 
sales representative, was their agent and they were liable for the agent's failure to properly account for over 
production. 

In a footnote, the court said the owners in the wells were co-tenants and subject to a joint operating agreement 
so that under the law of co-tenancy, a producing co-tenant is liable to a non-producing co-tenant for its share of 
proceeds. In another footnote, the court said the gas balancing agreement, by providing that gas sold by an operator 
for a producing party "belonged" to the over-produced party, allowed for a partition of the hydrocarbons. 
 
NEW MEXICO -- OIL & GAS 
John S. Nelson, Reporter 
 
Cessation of Production; Shut in Royalty Provision; Force Majeure Provision 

In Maralex Resources, Inc. v. Gilbreath, 76 P.3d 626 (N.M. 2003), the New Mexico Supreme Court considered 
the interplay between the habendum, cessation of production, shut-in royalty, and force majeure provisions in an oil 
and gas lease. The lease had been held in effect beyond its primary term by production from a gas well. The well 
ceased producing because the pressure in the well decreased to the point that it was insufficient to flow into the 
pipeline of the gas purchaser. Steps were taken to restore production, and production was in fact eventually restored. 
Unfortunately for the lessee, however, its efforts turned out to be too late, and the court held that the lease 
terminated. 

In the earlier case of Greer v. Salmon, 82 N.M. 245, 479 P.2d 294 (1970), the court held that a temporary 
cessation of production is defined by a provision in an oil and gas lease that allows the lessee a prescribed period of 
time within which to take steps to restore production if production ceases after the expiration of the primary term. 
Any cessation which continues for longer than the prescribed period without the commencement of steps to restore 
production is not temporary, and results in termination of the lease under its habendum clause. In Maralex, the lease 
contained such a provision, and the lessee did not take steps to restore production within the prescribed period 
(although more will be said on this point below). As a result, the lease terminated unless it was saved by another of 
its savings provisions. 

One of such provisions relied on by the lessee was the shut-in royalty provision. The court held that the terms of 
the shut-in royalty provision required that the shut-in well be capable of producing gas. Because the well was unable 
to produce into the purchaser's pipeline, however, it was not capable of producing. Therefore, the requirements of the 
shut-in royalty provision were not satisfied, and the lessee did not have the option of saving the lease by paying shut-
in royalty. 

The lessee also relied on the force majeure provision in the lease, arguing that the decrease in pressure in the 
well was beyond the lessee's control, and was therefore an event of force majeure that prevented the lease from 
terminating. The court held that because this was a problem with the well itself, and was not the result of some 
external event beyond the lessee's control (such as a sudden pressure increase in the purchaser's pipeline), this was 
not an event of force majeure. 

One final point relates to the holding of the court that the lessee did not commence steps to restore production 
from the well within the time allowed by the cessation of production provision. The first thing the lessee did after 
discovering that the pressure in the well had dropped was to turn the well off to see if the pressure would build up to 
a point that gas would once again flow into the purchaser's pipeline. Although this step was unsuccessful in restoring 
production, it was taken within the time limit allowed by the cessation of production provision. In addition, under the 
wording of the provision, it was not entirely clear that there was in fact a time limit on the commencement of steps to 
restore production. The lessee attempted to argue these points on appeal. Unfortunately for the lessee, however, they 



had not been argued to the trial court. Therefore, they were not preserved for appeal, and the supreme court refused 
to consider them. It is certainly not clear that these arguments would have prevailed in the trial court or on appeal. 
This is another reminder, however, that great care must be taken in presenting the case to the trial court, as one never 
knows what might end up saving the day. 
 
TEXAS -- OIL & GAS 
William B. Burford, Reporter 
 
Adverse Possession Saves Lease after Cessation of Production 

In a long-awaited decision, the Texas Supreme Court held in Natural Gas Pipeline Co. v. Pool, 46 Tex. Sup. Ct. 
J. 1077, Nos. 01-0057 & 01-0058, 2003 WL 22038662 (Aug. 28, 2003), that an oil and gas lessee may, by 
continuous production for the statutory period, acquire title to the leasehold estate in the producing tract while 
claiming under a lease that has in fact previously expired on cessation of production. 

The decision arose from the appeals of two cases from the Amarillo court of appeals that share a common fact 
pattern with numerous others still pending in Texas Panhandle trial courts. The two cases decided here involved an 
oil and gas lease executed in 1926 and natural gas leases executed in 1936 and 1937. Each lease would, by its terms, 
extend for a specified period and then so long as oil or gas, or natural gas in the case of the gas-only leases, was 
produced. The owners of the lessors' interests sued to quiet title and for damages, contending the leases had 
terminated due to cessation of production. On the lessors' presentation of Texas Railroad Commission records 
showing no production for various periods ranging from one to five months, the last such period occurring in 1984, 
the trial court granted partial summary judgments in both cases declaring that the leases had terminated. Following 
trial it awarded large damages against the defendant lessees. 

The lessees had defended on the basis of, among other things, the temporary cessation doctrine. When a lease 
has no savings clause, as most modern leases do, to prevent its termination during a temporary cessation of 
production, this doctrine holds that the lease will nevertheless remain in effect if the cessation is due to a sudden 
stoppage of the well or some mechanical breakdown of equipment, or the like, and if production is restored within a 
reasonable time. Unable after the passage of many years to produce evidence, the defendants could not meet their 
burden to show reasons for the production gaps or efforts to restore production within a reasonable time. 

The supreme court did not reach the applicability of the temporary cessation doctrine, seizing instead on the 
defendants' argument that adverse possession barred the suits. On the uncontroverted evidence that the lessees had 
continued to produce and sell all the oil and gas produced from the land, paying the lessors only a relatively small 
royalty, for a period of more than 10 years after the leases had allegedly terminated, and had drilled new wells 
during that time as well, the court held that the lessees acquired by adverse possession fee simple determinable 
mineral estates identical to the oil and gas leasehold estates defined by the original leases. 

The court began its somewhat confusing exposition by noting that adverse possession is an actual and visible 
appropriation of real property, commenced and continued under a claim of right that is inconsistent with and hostile 
to the claim of another person. Moreover, a lessee's position after a lease expires is analogous to that of one holding 
over after the execution of a deed or after a judgment vesting title in another is entered. Such a person, as a general 
rule, is a permissive tenant whose possession cannot be considered adverse until the tenancy has been repudiated and 
notice of the repudiation has been brought home to the titleholder. Actual notice of repudiation is not required, 
however. Notice can be inferred from a showing that the adverse occupancy has been long continued, open, 
notorious, exclusive, and inconsistent with the existence of title in others. 

In the case of an oil and gas lessee's holding over, it appears from the opinion, such constructive notice of the 
adverse possessor's claim does not depend on the "long-continued" character of possession prior to the beginning of 
the statutory period, as possession by a surface occupant might. A tenant of the surface who holds over and does 
nothing more than continue to occupy the premises as before, paying rent as before, is not in the same position as an 
oil and gas lessee who holds over. An oil and gas lessee who holds over continues to physically remove and dispose 
of valuable, non-renewable minerals for its own account. Such actions are by their nature hostile to the lessor's 
ownership of all the minerals in place once the lease expires. 

Once the leases terminated, if they did so, the character of the lessors' and lessees' respective real property 
interests reversed dramatically and instantaneously, so that the lessees had no right to produce any minerals. As a 
matter of law the lessors were put on notice that the lessees' claims were hostile to the claim that the leases had 
terminated when the lessees continued to operate the leases, produce oil or gas, sell it, and pay only a royalty to the 
lessors. The lessees were not required to give actual or constructive notice that they were no longer claiming an 



interest under the leases but only that they were claiming an interest that was inconsistent with the lessors' title to all 
the minerals after the leases expired. 

The court's opinion, it emphasized, should not be read as awarding fee simple absolute interests to the lessees. 
They acquired the same interests that they adversely possessed, the oil and gas leasehold estates defined by the 
original leases. Those interests, the court said, are fee simple determinable interests in the respective properties on 
the same terms and conditions as the original leases, and the terms that made the original leases determinable 
continue to apply to the interests acquired by adverse possession. 

The court did not say, and appears to have been careful not to, that the original leases were revived, although 
that may be the practical effect. If the leases were not revived, have all of the leases' contractual terms survived as 
part of the lessees' new leasehold? Does the adverse possession inure to all areas and depths covered by the original 
lease, whether or not owned by the adversely possessing lease owners? These and other issues may be expected to 
receive the courts' attention after Pool. 
 
Nonconsent Penalty Not Triggered Unless 30 Days Elapse Between Proposal and Commencement 

The court in Dorsett v. Valence Operating Co., 111 S.W.3d 224 (Tex. App.--Texarkana 2003, pet. filed), 
reached a surprising conclusion in construing the provisions of a 1977 AAPL Form 610 operating agreement for 
drilling proposals and non-consent elections. A party who fails to respond to a proposal for the drilling of a well will 
not become subject to the agreement's nonconsent penalty, the court held, where the operator commenced the 
proposed operation before the end of the 30-day period allowed for response. 

Dorsett owned 4.05391% of the working interest and Valence, the operator, 94.28446% under the operating 
agreement for the Mobley No. 1 Gas Unit. Valence sequentially proposed the drilling of some eight wells by notice 
to Dorsett under Article VI.B.(1) of the agreement, which provided as follows: 

 
The parties receiving such a notice shall have thirty (30) days after receipt of the notice within which to 
notify the parties wishing to do the work whether they elect to participate in the cost of the proposed 
operation.... Failure of a party receiving such notice to reply within the period above fixed shall constitute 
an election by the party not to participate in the cost of the proposed operation.... 
 

111 S.W.3d at 227. Under Article VI.B.(2), a party thus electing not to participate in drilling a well would relinquish 
its interest in the well until those participating in the well recouped, out of proceeds of production from the well, 
300% of the cost of drilling the well and of any newly acquired equipment in the well, as well as 100% of the cost of 
newly acquired surface equipment and of operating the well during the recoupment period. In order for a party 
giving notice of a drilling proposal to be entitled to the benefits of the article, it provided, "the party or parties giving 
the notice and such other parties as shall elect to participate ... shall, within sixty (60) days after the expiration of the 
notice period of thirty (30) days ... , actually commence work on the proposed operation and complete it with due 
diligence...." Id. If less than all parties approved any proposed operation, Article VI.B.(2) further provided that the 
proposing party, immediately after the expiration of the applicable notice period, was to advise the parties consenting 
to the operation of the total interest of the participating parties, whereupon each consenting party would have the 
right either to limit its participation to its own share of the cost or elect to carry a portion of the nonparticipants' costs 
and receive a proportionate share of their interests in the well until recoupment of the nonconsent "penalty." 

In no case did Valence allow 30 days to pass after its notice to Dorsett before commencing work. In all cases but 
one, in fact, Valence had already commenced the operation before proposing the well. After holding that 
"commencement" of drilling did not require that the well be spud and that preliminary work such as site preparation 
was sufficient, the court addressed the effect of the operator's commencement prior to the end of the 30-day response 
period. 

The election period serves as an "accounting device," the court observed, lending certainty and providing 
information to the operator and the parties who choose to bear the costs. The arrangement ensures that the parties 
will have current geographical and financial information regarding the proposed operation and allows them to 
reconsider their positions and make their decisions and financial arrangements accordingly. In order to fully develop 
this relationship, the court declared, the consenting parties must know who is participating and to what extent before 
the project begins. If the court were to adopt Valence's position that it merely was required to allow 30 days before 
considering Dorsett to have elected not to participate but was not prohibited from commencing operations in the 
meantime, it said, the consenting parties' second election would be meaningless, and their obligations would be 
uncertain. Further, Valence's construction could allow a party to assess an operation's progress before making a 
participation election. Surely, the court asserted, Valence did not intend to place itself at such a disadvantage by 



giving nonoperators that power. Doing so would make poor business sense and undermine the very purpose behind a 
nonconsent penalty. 

An operation, the court pointed out, would not be a "proposed" operation, according to the quoted wording of 
the operating agreement, if already commenced before the end of the notice period. Additionally, according to the 
court, Valence's interpretation of the agreement ignored its language providing that the operator must commence 
operations within 60 days of the expiration of the 30-day notice period. Clearly, the court declared, the parties 
intended work to begin within that time period, not before it. In order for the provisions concerning subsequent 
operations to be meaningful and cohesive, the parties must have intended that operations not commence before the 
expiration of the 30-day notice period. 

Thus, the court found Valence's construction to be unreasonable as it would render meaningless other portions 
of the agreement, would allow one subsection to control, and would operate contrary to both the parties' objective 
intent and basic business principles. Therefore, it held, the nonconsent penalty was never triggered and was not 
enforceable against Dorsett. 

The court's analysis of the purpose of these standard operating agreement provisions seems shallow and 
mechanistic, to say the least. It is difficult to see any disadvantage to a party receiving a drilling proposal in 
premature commencement of operations. Just the opposite is true, as there is likely to be more information about the 
cost of the operation, and perhaps its result, after it has begun. It is far from obvious as well that the consenting 
parties' election whether to proceed or to carry a portion of any nonconsenting interests is rendered meaningless, as 
the court asserts. On the contrary, no party would appear to be adversely affected by commencement prior to such 
election except those who have begun the drilling and are already committed to paying for it. The court's assertion 
that Valence surely did not intend to place itself at a disadvantage by allowing nonoperators to assess an operation's 
progress before making their election lends little support to its conclusion. Possibly that disadvantage is outweighed 
by the desire to proceed without delay or other exigencies, particularly when only a small interest is involved or the 
work being done while the notice is pending is not extensive. Does it make better business sense to suppose that 
Valence instead intended to carry Dorsett's interest without obtaining any benefit in the form of Dorsett's nonconsent 
penalty? If this decision stands, parties proposing wells under standard operating agreement forms will be faced with 
unnecessary delays and massive uncertainty. 
 
Nonoperator's Release of Surface Rights Held Not a Repudiation of Operating Agreement 

The court in El Paso Production Co. v. Valence Operating Co., 112 S.W.3d 616 (Tex. App.--Houston [1st Dist.] 
2003, no pet. h.), was faced with an unusual dispute between Valence, the operator of a gas well under what appears 
to have been a typical 1977 AAPL Form 610 operating agreement, and Sonat Exploration Company, a nonoperating 
owner of a 17.58407% working interest. 

Houston Lighting & Power Company (HL&P), the surface owner of the well location, desired to use the land for 
ash disposal and sought to acquire the mineral rights, presumably so that its use would not be interfered with by oil 
and gas development. In 1994 Sonat accepted an offer from HL&P and executed a release in which it quitclaimed to 
HL&P any right to use the surface for mineral exploration, development, and production and, "to the extent possible" 
under the operating agreement, assigned HL&P the right to cause or authorize the producing gas well to be plugged 
and abandoned at any time on or after December 31, 1995. The instrument did not convey any interest in the 
minerals, however, and specifically reserved the right to develop by pooling, unitization, or directional drilling. 

By letter dated August 12, 1996, Valence notified Sonat that it planned to conduct a workover of the well but 
that it considered Sonat, as a result of its execution of the HL&P release, no longer to own an interest in the well. 
Valence thereafter treated Sonat as having relinquished its interest in production from the well, and Sonat sued 
Valence for breach of contract and conversion, among other causes. Sonat appealed a judgment based on jury 
findings that Valence had breached the operating agreement but that Sonat had repudiated the agreement and thereby 
waived its right to enforce it. The court of appeals reversed. 

To have repudiated a contract, the court noted, a party must have absolutely and unconditionally refused to 
perform without just excuse. It did not agree with Valence that Sonat's release had given up all the right Sonat had to 
authorize Valence to rework the well and had made it impossible for Sonat to legally discharge its obligations to 
contribute to development and production. Sonat's assignment of the right to plug and abandon the well, the court 
observed, was only made to the extent possible under the operating agreement, and Sonat had not conveyed any 
interest in the minerals. The release did not in any way interfere with Valence's activities as operator and was no 
evidence that Sonat had positively and unconditionally refused to perform its obligations. The release likewise was 
not a waiver of Sonat's right to demand Valence's compliance with the agreement. It quitclaimed rights to the surface 
but did not give up any right to oil and gas production. 



Valence contended that Sonat was subject to the operating agreement's 400% nonconsent penalty, even though it 
had not been given notice of the proposed operation, because Sonat was contractually precluded from giving 
effective consent. Even if Valence were correct that Sonat could not effectively consent, said the court, its failure to 
consent could not result in imposition of the contractual penalties because the obligation to timely elect whether to 
consent is triggered only by the required notice of the proposed operation. Because Valence did not give the notice, 
Sonat could not be subjected to the penalty. Valence finally argued that it should not be held liable in damages 
because Sonat's remedy was to recoup its lost gas production under the provisions of the operating agreement's gas 
balancing agreement. The court disagreed, holding that the gas balancing agreement did not purport to provide a 
remedy for breach of contract but only to provide a method of balancing the gas account where a party failed to take 
its share. Here Sonat had not failed to take its share but had instead been prevented from doing so. 
 
Sale of Gathering System Did Not Excuse Commitment to Deliver Gas 

Natural Gas Clearinghouse v. Midgard Energy Co., 113 S.W.3d 400 (Tex. App.--Amarillo 2003, pet. filed), 
decided the appeal of a trial court judgment awarding damages for the seller's breach of a gas purchase contract 
between Natural Gas Clearinghouse (NGC), the owner of a gas gathering system, and Midgard, formerly Maxus 
Exploration Co., the owner of a gas processing plant. In the contract NGC agreed to deliver and sell to Maxus, at a 
minimum, all volumes of gas produced into two particular laterals for a term of five years. NGC sold its gathering 
system and stopped all deliveries well before the end of the term. 

NGC argued on appeal that the proper construction of the contract was that it was obligated to deliver its gas 
transported through the two laterals only so long as it owned or controlled the gas. The court disagreed. NGC, the 
court said, represented that it owned the gathering system, controlled a certain quantity of gas transported through it 
that was available for processing, and promised to provide it to Maxus for five years. Nothing in the contract, it went 
on, expressly conditioned NGC's performance on its continued ownership of the gathering system, and the court 
refused to read such a condition into it. The situation was no different, in the court's view, from that in which Farmer 
X agrees to deliver Buyer Y 1000 bushels of wheat. Farmer X cannot deliver the bushels to Z and then profess 
immunity from Y's suit because he no longer had the wheat to deliver. 

The court distinguished Northern Natural Gas Co. v. Conoco, Inc., 986 S.W.2d 603 (Tex. 1998), on which 
NGC sought to rely, on the basis of the specific language of the gas contract at issue there. In Northern the seller had 
agreed to deliver all gas available under its gas purchase contracts in effect from time to time. The seller had bought 
out of its obligations under the gas purchase contracts so that there were no longer any in effect. The duty to provide 
gas was thus in Northern expressly contingent on there being gas contracts in effect from time to time and imposed 
no duty on the seller to deliver nonexistent gas under nonexistent contracts nor to contract to buy gas from the 
producers. 

 
 Fear and Apprehension of Injury Will Not Support Nuisance Claim Against Operator 

Union Pacific Resources Co. v. Cooper, 109 S.W.3d 557 (Tex. App.--Tyler 2003, pet. denied), decided the 
appeal of an $85,000 judgment for the Coopers, oil and gas lessors and homeowners whose house was some 700 feet 
from the drillsite of Union Pacific Resources Company's (UPRC) Whitetip Well No. 1. Because poisonous hydrogen 
sulphide gas (sour gas) was common in the area, UPRC developed an evacuation plan for an area that included the 
Coopers' house. A contractor engaged by UPRC visited the Coopers to explain the possible need for evacuation and 
how it would be effected, and a UPRC landman followed up with additional meetings with them. It became apparent 
to the landman that the Coopers were anxious to leave their home while the well was being drilled. Their fears were 
apparently based on remarks by Mrs. Cooper's brother, a retired Dallas fireman, that if they smelled rotten eggs, it 
was sour gas and they would be sure to die. UPRC paid some expenses for the Coopers to move temporarily and 
agreed to pay others. When the UPRC landman attempted to pay, however, he was refused and told that the Coopers 
had filed suit. The suit resulted in the trial court's award of damages on the Coopers' nuisance claim after a jury trial. 

UPRC argued that the Coopers' nuisance claim was unsupportable because it was based solely on fear and 
apprehension, and the court of appeals agreed. A nuisance can occur, the court noted, by emotional harm to a person 
from the deprivation of the enjoyment of his or her property, such as fear, apprehension, offense, or loss of peace of 
mind. Following Maranatha Temple, Inc. v. Enterprise Products Co., 893 S.W.2d 92 (Tex. App.--Houston [1st 
Dist.] 1994, writ denied), however, the court held that where there is no physical injury, issues of public policy 
dictate that a nuisance cause of action cannot be based on fear, apprehension, or other emotional reactions that result 
from the lawful operation of industries. Allowing a cause of action to persons who have not been harmed in their 
land or body by the lawful operation of an industry, but who are afraid they one day will be, could open the courts to 
a potential torrent of litigation. Fear of the unknown, the court observed, is not a nuisance. Since no sour gas was 



ever encountered in the well, much less at the Coopers' house, they had shown no physical harm and thus had 
presented no evidence to establish a viable nuisance claim. 
 
Receivership Lessee Not Entitled to Past Proceeds 

Tex. Civ. Prac. & Rem. Code Ann. ' 64.091 provides a procedure under which the interests of "lost" mineral 
owners may be leased by a court-appointed receiver. In Amoco Production Co. v. Wood, 113 S.W.3d 462 (Tex. 
App.--Texarkana 2003, no pet. h.), the court construed the statute in somewhat unusual circumstances. 

In 1954 La Gloria Company and Stanolind Oil & Gas Company formed the Neal C. Richardson 640-acre gas 
unit and drilled a gas well. A 23.145-acre mineral interest in the unit area, not under the drillsite tract, was owned by 
John Dewese. The Dewese interest was not committed to the Richardson unit. The operating agreement for the unit 
contained an unusual provision that if there were uncommitted interests in the unit, La Gloria and Stanolind would 
each pay half the costs attributable to them and maintain a "carried interest account." The carried interest account 
would be held for the uncommitted owner if he or she ever joined the unit until the operating agreement terminated. 
The unit well had produced continuously until the time of suit, and the operating agreement remained in effect. 

In 1999 Wood, the owner of a mineral interest in the unit, procured the appointment of the Harrison County 
Clerk as receiver for the Dewese mineral interest and acquired an oil and gas lease from the receiver. The lease, as 
amended, was purportedly effective March 1, 1955, apparently the date of first production from the Richardson well, 
and it included pooling authority. Wood then ratified the unit declaration, retroactively to March 9, 1954, the date it 
was filed for record, and demanded the unit operator pay him the funds in the carried interest account, claiming his 
receivership lease entitled him to past production proceeds attributable to the Dewese interest. Vernon E. Faulconer, 
Inc., the operator, refused and, when Wood filed suit, joined Amoco Production Company and Exxon Mobil 
Corporation, previous owners who had maintained the account in the past. Faulconer settled with Wood, but Amoco 
and Exxon Mobil appealed the trial court's summary judgment ordering them to pay the Dewese carried interest 
account to Wood. 

The court of appeals reversed. The statute authorizing receivership leases, it pointed out, does not authorize the 
receiver to convey any rights to personal property. Produced minerals become personal property once severed from 
the real estate at the wellhead. The earliest date Wood could have contributed the Dewese interest to the unit was the 
date of his lease in 1999, and he was not entitled to retroactive proceeds. 

The court's decision seems manifestly correct, but its explanation is confusing in that it several times refers to 
"royalties" accruing to Wood, whereas it appears he claimed not royalties but working interest production under his 
lease. It also refers to his purported ratification of a prior "lease," although the ratification was presumably that of the 
1954 pooling or of the unit operating agreement. Are these minor oversights or yet another example of a court's 
fundamental misunderstanding of basic oil and gas law? 
 
Venue Held Mandatory in County Where Leases Alleged to Be Clouded Are Located 

In re Stroud Oil Properties, Inc., 110 S.W.3d 18 (Tex. App.--Waco 2002, pet. filed), decided Stroud's appeal of 
an order transferring venue of its dispute with Predator Development Company, L.L.C. from Brazos County to 
Tarrant County. At issue was a joint development contract under which Predator would generate prospects in Brazos 
and surrounding counties for Stroud to drill. Stroud filed a breach of contract suit in Brazos County, alleging 
Predator had retained interests subject to the agreement greater than those to which it was entitled and that venue 
was mandatory there under Tex. Civ. Prac. & Rem. Code Ann. ' 15.011, requiring actions to remove encumbrances 
from the title to real property or to quiet title to real property to be brought in the county in which all or part of the 
property is located. Predator responded with a motion to transfer venue, denying that Stroud's suit was to recover an 
interest in real property or to remove an encumbrance. Stroud amended its petition to request removal of the joint 
development contract as an encumbrance on its leases in Brazos and other counties, specifically including certain 
recently acquired Brazos County leases. Predator countered that Stroud had not owned the specific interests in 
Brazos County when it had filed suit, that Predator had asserted no claim to the interests and filed a disclaimer of 
any interest in them, and that the agreement in controversy did not apply to the interests in any event. 

The court of appeals points out that, at a venue hearing, the court makes its determination from the live 
pleadings on file at the time of the hearing and that if one of multiple claims is subject to a mandatory venue 
provision, the mandatory venue provision controls. Moreover, the court determines the nature of the suit by looking 
to the rights asserted in the plaintiff's petition and the relief sought therein. The merits of the case need not be 
proven. 

The joint development agreement required, upon termination of the agreement following a party's breach, that 
the defaulting party assign the non-defaulting party all of its interests in leases within any undrilled "Prospects," 



defining a prospect as "a location of sufficient size to accommodate a horizontal well in the Austin Chalk 
Formation." 110 S.W.3d at 27. The trial court must hear evidence, the court said, to determine whether Stroud's 
Brazos County leases were within an "undrilled prospect" and which party had breached the agreement. If Stroud 
were the defaulting party, it might be obligated to make an assignment to Predator. Thus, the agreement on its face 
was a cloud on Stroud's title to its leases, susceptible to Stroud's mandatory-venue action for removal of 
encumbrances. That Predator had filed a disclaimer made no difference. Venue is determined when the cause of 
action accrues. Stroud's cause of action accrued when it was assigned the Brazos County leases, and Predator's 
subsequent disclaimer was not pertinent. Likewise, Predator's failure to affirmatively assert a claim to Stroud's 
Brazos County leases would not defeat mandatory venue, as the agreement was a cloud on title whether or not 
recorded or asserted. 
 
Grantee's Successors Estopped From Disputing Mineral Reservation in Earlier Deed 

Earwood v. Smart, 107 S.W.3d 1 (Tex. App.--San Antonio 2002, pet. denied), involved a dispute over a strip of 
land included in gas-producing pooled units. Patents had been issued by the State of Texas that allegedly were in 
conflict in that they purported to cover the same tract, and the dispute was between the successors to the interests of 
the conflicting patentees. One group of mineral owners claimed under R.C. Walker, the 1911 patentee of the 
specifically described strip of land, alleged to have been a vacancy between two earlier blocks of surveys. The 
Earwood family, on the other hand, claimed under patents issued on the basis of surveys made in 1880 and 1881, 
alleging that there was no vacancy and that their own patents instead covered the strip. 

In 1911 Walker executed a deed to Earwood, predecessor to the interests of the present Earwood family, 
conveying the strip of land alleged to have been a vacancy and reserving all of the minerals. Regardless of whether 
or not a vacancy existed, the court held, the Earwood family was thus estopped from denying the Walker mineral 
ownership pursuant to the reservation in the 1911 deed. Thus, even if Walker owned no interest in the minerals, 
because there was no vacancy, prior to the deed, his mineral reservation in effect divested Earwood of any mineral 
ownership and vested it in Walker. This was true even with respect to a portion of the disputed strip in which 
Earwood apparently had not acquired any interest until after the 1911 deed. 

This case holds, in effect, that mineral title, and even after-acquired title, can pass from a grantee to a grantor by 
virtue of a mineral reservation, at least if it can be shown that title to the tract was in dispute between the parties. 
One must be alert to situations in which a grantee who owns (or subsequently acquires) minerals in a tract is the 
grantee in a deed that contains a mineral reservation. 
 
Pooling Held Valid under Lease Provisions 

In HS Resources, Inc. v. Wingate, 327 F.3d 432 (5th Cir. 2003), the court affirmed a summary judgment that 
pooling of an oil and gas lease by the lessee, HS, was authorized by its terms and that payment of royalty on a 
pooled basis was proper. The lease by Wingate, covering 728.02 acres, included a typical pooling provision except 
that it prohibited pooling for a gas well unless all of the leased premises were included in the pooled unit either for 
that well or for another well producing from the same formation. The lease further limited the size of gas pooled 
units for wells drilled to 10,000 feet or less to 160 acres plus a tolerance of 10%, or 176 acres, and included a 
provision specifically requiring the lessee during the primary term to either drill additional wells at no more than 
180-day intervals, to release acreage not within a producing unit, or to pay delay rentals as to acreage outside such 
units. 

A 9,925-foot gas well was completed, and HS and the other working interest owners filed a unit declaration 
creating a pooled unit of 176 acres, consisting mostly of tracts covered by the Wingate lease. The well began 
producing on April 24, 2000. On May 2, 2000, within the lease's primary term, after Wingate complained that the 
pooling violated the lease because it failed to incorporate all of the leased premises, the working interest owners 
released the lease as to all of the land that was not included in the pooled unit and filed a supplemental unit 
designation confirming the pooling. When Wingate continued to assert that the pooling was invalid and that his 
royalty should be paid on an unpooled basis, HS sued for and was granted a declaratory judgment to the contrary. 

Wingate argued that the lease prohibited pooling unless the entire 728 acres were included in the pooled unit. 
This contradicted the provision limiting units for gas wells drilled to depths less than 10,000 feet to 176 acres, 
however. The two provisions could be harmonized only by reading the pooling provisions together with the 
provision allowing the lessee to release portions of the leased premises not within a pooled unit. Wingate's proposed 
reading of the lease was internally inconsistent, the court declared, at once recognizing that the lease allowed 
pooling but requiring any pooled unit to include all 728 acres of the leased land -- something expressly disallowed 
by other provisions. 



Wingate's further argument that HS's pooling was in bad faith also was meritless as a matter of law. The release 
provision, the court observed, clearly required HS, after the discovery and production of gas, either to develop the 
lease or to release those portions outside producing units. HS had released the unpooled lands promptly, within less 
than two weeks after production had begun. Under these facts, said the court, its actions simply did not constitute 
bad faith. 

 
WEST VIRGINIA -- OIL & GAS 
Gregory R. Danielson, Guest Reporter 

 
West Virginia Court Holds That Oil and Gas Lease Does Not Cover Coalbed Methane 

In Energy Development Corp. v. Moss, No. 31,238, 2003 WL 22762066 (W. Wa. Nov. 20, 2003), the West 
Virginia Supreme Court of Appeals affirmed a circuit court decision holding that a particular oil and gas lease did 
not cover coalbed methane (CBM). 

In the mid 1980s Energy Development Company (EDC) obtained an oil and gas lease covering two tracts of 
land in which the lessors owned all minerals, including the oil, gas, and coal. The oil and gas lease let and leased to 
the lessee "all of the oil and gas and all the constituents of either in and under the land hereinafter described in all 
possible productive formations therein...." EDC drilled seven conventional wells but did not test the coal formations 
for CBM. In 1998 a dispute arose over royalty payments and EDC filed a counterclaim for a declaratory judgment 
determining that the oil and gas lease covered CBM. 

The supreme court framed the issue as follows: "whether a gas lease executed in 1986, before the widespread 
commercial production of coalbed methane in West Virginia, signed by a lessor who owned the land, coal, oil and 
gas, conveyed to the oil and gas lessee the right to develop coalbed methane, absent any specific language on the 
issue." The court held that the lease was ambiguous as to whether it covered CBM and allowed the introduction of 
extrinsic evidence to determine the parties' intent. The court further held that the lease should be interpreted as of the 
date of its execution, and that the lease should be construed in favor of the lessors and against the lessee. The court 
also examined evidence of custom and usage and in particular noted that if the lease covered coalbed methane, it 
would carry with it an implied right to invade the coal seams in a fashion that would make it dangerous to later 
produce the coal. The court stated that it was also guided by public policy goals, set forth by the legislature, to 
balance the safe mining of coal seams with the promotion of CBM development. Based upon these factors, the court 
held that "[i]n the absence of specific language to the contrary or other indicia of the parties' intent, an oil and gas 
lease does not give the oil and gas lessee the right to drill into the lessor's coal seams to produce coalbed methane.... 
We express no opinion as to what result may obtain in a different factual scenario, as such a question is not before 
the Court at this time."  

 
WYOMING -- OIL & GAS 
William N. Heiss, Reporter 

 
Wyoming Supreme Court Finds Overriding Royalty Reserved in Assignment of Federal Oil and Gas Lease Is 
Proportionately Reduced by Interest Assigned 

In Double Eagle Petroleum & Mining Corp. v. Questar Exploration & Production Co., 2003 WY 139, 78 P.3d 
679 (Wyo. 2003), the Wyoming Supreme Court reaffirmed its decision in Wadi Petroleum, Inc. v. Ultra Resources, 
Inc., 2003 WY 41, 65 P.3d 703 (Wyo. 2003). The dispute concerned a reservation contained in a 1978 assignment 
from Hondo Oil and Gas Company to El Paso Natural Gas Company. In the 1978 assignment Hondo conveyed to El 
Paso all of its 20% carried working interest in the subject and other gas leases, reserving an overriding royalty of "3-
1/8% of 8/8ths." The assignment was made on a federal assignment of record title form, filed with the BLM, and 
recorded in Sublette County, Wyoming, with no mention of proportionate reduction. Notwithstanding this lack of 
any reference to proportionate reduction, the district court found that the overriding royalty interest of the appellants, 
as successors to Hondo, was proportionately reduced to 0.625% by the 20% interest out of which it was created. In 
their appeal to the Wyoming Supreme Court the appellants argued that the district court erroneously concluded that 
the federal record title assignments were ambiguous and then improperly used extrinsic evidence to determine the 
intent of the parties in interpreting those assignments. 

In relying on Wadi, the Wyoming Supreme Court found that the district court was correct as a matter of law in 
determining that the disputed assignments were ambiguous, and because they were ambiguous the district court 
properly examined extrinsic evidence to resolve the ambiguity. As in Wadi, the court quoted from Richard W. 
Hemingway's Law of Oil and Gas in which he discusses the necessity of precisely defining the interest reserved in 



an assignment. Much of the quoted portions of the Hemingway treatise concerned proportionate reduction resulting 
when a lease covers less than the full mineral title. Relying on this authority, the court found that the reservation was 
ambiguous due to lack of clarity and incompleteness of expression and found ambiguity inherent in the assignment. 
The court found that the silence of the assignment as to proportionate reduction leaves open the question of 
proportionate reduction. Because the assignments were ambiguous, the court held that the district court properly 
examined extrinsic evidence, including expert testimony, in order to resolve this ambiguity. As in Wadi, the court 
concluded that the appellants' interest was proportionately reduced to 0.625%. 
 
Deed's Reservation of "Oil Rights" Is Ambiguous and Creates Question of Fact 

In Hickman v. Groves, 2003 WY 76, 71 P.3d 256 (Wyo. 2003), the Wyoming Supreme Court was asked to 
review a district court decision holding that a reservation by the grantors in a warranty deed in which they reserved 
"one-half of all oil and commercial gravel rights" did not include a reservation of gas. The appellants were the 
successors in interest to Jerry Hickman and Effie F. Hickman, grantors in a 1944 warranty deed, while the appellees 
were the successors in interest to the grantee in that deed. In 2001, the appellees filed an action seeking to quiet title 
to all coalbed methane underlying the property. The appellants filed a counterclaim seeking judgment that they 
owned one-half of the gas, including coalbed methane, pursuant to the 1944 reservation. Both parties filed cross 
motions for summary judgment and the district court entered judgment in favor of the appellees, ruling that the 
warranty deed was unambiguous and the "reservation of oil rights" did not reserve any gas rights, including coalbed 
methane, as a matter of law. 

The supreme court, in citing Boley v. Greenough, 2001 WY 47, 22 P.3d 854 (Wyo. 2001), stated that "in 
interpreting unambiguous contracts involving mineral interests, we have consistently looked to surrounding 
circumstances, facts showing the relations of the parties, the subject matter of the contract and the apparent purpose 
of making the contract." Hickman, 71 P.3d at 258. In this case although substantial disagreement existed over the 
meaning of the deed, neither party claimed the deed was ambiguous. The supreme court acknowledged the district 
court's ruling was based on the ultimate conclusion that in determining whether a deed is ambiguous an objective test 
must be applied in which the intent of the grantor is decided solely from the words used. However, the Wyoming 
Supreme Court stated that this objective test does not accurately reflect the status of law in Wyoming, particularly as 
it is applied to contracts involving mineral interests. The court quoted the Colorado case of KN Energy, Inc. v. Great 
Western Sugar Co., 698 P.2d 769 (Colo. 1985), in which it was held that in determining whether an ambiguity exists 
the court may consider extrinsic evidence bearing upon the meaning of the written terms such as evidence of local 
usage and of the circumstances surrounding the making of the contract. However, the court may not consider the 
parties' own extrinsic expressions of intent. The court also relied on Samuel Williston's A Treatise on the Law of 
Contracts to find that custom and usage of particular words may be proved to show the intention of parties to a 
contract of phrases of a particular technical meaning which are susceptible to two or more plain or reasonable 
constructions and that such evidence of usage may be admissible to give meaning to apparently unambiguous terms 
where other parol evidence would be inadmissible. The appellants, in support of their motion for summary judgment, 
submitted affidavits of eight landmen providing testimony that in the early 1950s and prior it was common for rural 
residents to refer to "oil rights" when referring to both oil and gas rights without differentiating between the two 
substances. The appellants also submitted affidavits detailing the somewhat meager educational background of the 
grantors in the subject warranty deed. The Wyoming Supreme Court found these affidavits raised a material question 
of fact as to the actual meaning of the words "oil rights" as used in the warranty deed and whether those rights were 
intended to include both oil and gas rights, either including or excluding coalbed methane, or solely oil with no 
attendant "gas rights" of whatever nature. 

The appellees argued that there is a difference between gas associated with oil and gas not associated with oil, 
such as coalbed methane gas. Further, the appellees contended that natural gas was well recognized as a valuable 
resource independent from oil at the time of the warranty deed and that grantors would certainly have specified 
whether gas was to have been reserved in the 1944 deed. By asserting these arguments, the Wyoming Supreme 
Court found that the appellees admitted that a question of material fact exists as to whether or not the grantors 
intended to entirely convey all gas or reserve a half interest in such gas. The court found that by admitting that 
natural gas was a well-recognized commodity separate from oil at the time of the deed the appellees invited review 
of the historical circumstances existing at the time. Accordingly, the Wyoming Supreme Court found that the record 
presented issues of material fact and reversed the summary judgment and remanded the case for further proceedings. 
 



Sale Accomplished Through Merger of Second Level Subsidiary Triggers Preferential Right to Purchase in 
Agreement by Ultimate Parent 

In Williams Gas Processing-Wamsutter Co. v. Union Pacific Resources Co., 2001 WY 57, 25 P.3d 1064 (2001), 
the Wyoming Supreme Court considered whether a sale by merger of a wholly-owned subsidiary of a subsidiary of a 
parent company violated or triggered a preferential right to purchase contained in an agreement entered into by the 
parent company and Williams Gas Processing. On August 27, 1993, Williams and Union Pacific Resources Co. 
(UPRC) entered into two agreements covering the Echo System gas plant and gathering system, with Williams 
owning 66% and UPRC owning 34% of the property. Both contracts are identical as to the preferential right to 
purchase. The provision triggering preferential rights became effective in the event any owner desired to sell all or 
part of its interest in the gas processing plant to a non-affiliate as either a separate transaction or as part of a package 
of assets. Although "non-affiliate" was not defined in the contract, affiliate was defined as "a corporation or other 
legal entity ... directly or indirectly through one or more intermediaries, controlling, controlled by or under common 
control with an Owner." 25 P.3d at 1068. The agreement also provided that there would be no preferential right to 
purchase in those cases where any party wished to mortgage its interest or dispose of its interest by merger, 
reorganization, consolidation, or a sale or transfer of its interest to a subsidiary or parent company or subsidiary of a 
parent company. 

In 1998, UPRC entered into a Merger and Purchase Agreement with Duke Energy Field Services, to sell a 
processing plant. As part of this transaction, UPRC transferred its interest in the Echo System by deed to Fuels 
Acquisition Co. (FAC), an affiliate of UPRC and wholly-owned subsidiary of UP Fuels, which itself was wholly 
owned by UPRC. UPRC then created Holding Company, Inc. The stock of UP Fuels and other UPRC entities was 
transferred to Holding Company, Inc. Finally, Holding Company, Inc. merged with Duke Energy Field Services 
(DEFS). Williams filed its complaint to block the transfer, seeking specific performance of its preferential purchase 
rights. 

The trial court found that the Echo System was not sold as a "package of assets." Nor did the district court find 
any material facts that supported the conclusion that FAC was a "non-affiliate" as defined by the agreements at the 
time the Echo System was transferred to it. Specifically, the district court found that the transfers that took place 
prior to the merger of Holding Company, Inc. and DEFS did not trigger the preferential right because they were 
transfers to a subsidiary of the parent company. FAC was a wholly-owned subsidiary of UP Fuels which in turn was 
a wholly-owned subsidiary of UPRC, thus the transfer did not trigger the preferential rights. The transfer of the Echo 
System into Holding Company, Inc., which was a wholly-owned subsidiary of UPRC, also did not trigger the 
preferential rights. Finally, the merger of Holding Company, Inc. into DEFS did not trigger the preferential right. On 
cross motions for summary judgment the trial court denied the motion of Williams and granted that of UPRC. 

On appeal to the Wyoming Supreme Court, the court held that for purposes relevant to the resolution of this case 
the transaction between UPRC and Duke was a sale. The court quoted from its prior case in Raymond v. Steen, 882 
P.2d 852 (Wyo. 1994) in which the court stated that "[a] sale is made for purposes of a right of first refusal when 
there is a transfer for value of a significant interest in the subject property to a stranger who thereby gains substantial 
control over the subject property." Id. at 857. While the court did not go so far as to characterize what UPRC did as a 
"sham transaction," it did agree with Williams that UPRC's position rests upon a highly tortured and technical 
reading of the contract terms which the court would not adopt in construction of the contract to permit UPRC to 
evade Williams' right of first refusal. The court found that UPRC's actions transparently were calculated to attempt 
to do indirectly that which the agreements would not allow UPRC to do directly. The supreme court reversed the 
trial court's order and remanded it to the district court with directions to enter summary judgment in favor of 
Williams against UPRC. 

An interesting aspect of this case is that the Wyoming court expressly refuses to follow the reasoning of the 
Texas Supreme Court in Tenneco Inc. v. Enterprise Products Co., 925 S.W.2d 640 (Tex. 1996), in which the Texas 
court permitted a structure similar to that put together by UPRC.  
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

M INERAL PATENTS NOT SUBJECT TO THIRD PARTY

JUDICIAL CHALLENGES

A recent federal district court decision has confirmed that

unrelated third parties cannot assert judicial challenges to the

Bureau of Land Management’s issuance of a mineral patent. In

High Country Citizens Alliance v. Clarke, No. 04-MK-0749 (PAC)

(D. Colo. filed Jan. 12, 2005), an environmental group and two

local governmental entities brought an action claiming that the

issuance of mineral patents covering 174 acres of land located in

the Gunnison National Forest violated the Mining Law of 1872,

30 U.S.C. §§ 21-47, and the Administrative Procedure Act,

5 U.S.C. §§ 551-559, 701-706 (the APA). The Colorado District

Court dismissed the cause of action, ruling that the Mining Law

of 1872 does not create a private cause of action to challenge

BLM’s issuance of mineral patents.

Although the result in High Country Citizens Alliance may

not surprise many mining practitioners, the court observed that

there was no “recent binding precedent” governing the question.

High Country Citizens Alliance, No. 04-MK-0749 (PAC), slip

op. at 5. The court also noted that the question, which depends

upon an analysis of the interaction between the APA and the

Mining Law of 1872, had not been addressed by any court since

the enactment of the APA. Id. at 8. Thus, the court viewed the

question as one of first impression.

The court began its analysis by referencing two general prin-

ciples of law: (1) for a private cause of action to exist under federal

law, there must be a federal statute authorizing the claim; and

(2) the federal government is immune from suit, except where there

has been a waiver of sovereign immunity. The court recognized

that Section 702 of the APA is generally viewed as a limited

waiver of sovereign immunity allowing judicial review of agency

action in certain circumstances. The court noted, however, that

an exception to the waiver exists where a statute specifically pre-

cludes judicial review. Id. at 7. Thus, the court concluded that the

question turns on whether the Mining Law expressly or impliedly

precludes a private cause of action to challenge the issuance of

a patent.

The court observed that 30 U.S.C. § 29, which refers to ob-

jections by third parties, is the only provision of the Mining Law 

continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

IBLA  FINDS PRELEASING ENVIRONM ENTAL ANALYSIS

SUFFICIENT TO SUPPORT LEASE SALE IN COLORADO

The acting Deputy State Director of the Colorado State Office

of the Bureau of Land Management (BLM) dismissed the pro-

tests filed by Western Slope Environmental Resources Council

(and several other environmental groups, together WSERC) to a

series of competitive oil and gas lease sales covering lands loca-

ted in coalbed methane (CBM) producing fields in Colorado’s

Piceance Basin. WSERC appealed and in Western Slope Environ-

mental Resource Council, 163 IBLA 262, GFS(O&G) 17(2004),

the Interior Board of Land Appeals (IBLA) affirmed the BLM

decision. IBLA held that BLM’s analysis reflected a “hard look”

at the potential environmental impacts of the proposed leasing

and concluded that there were no impacts from coalbed methane

(CBM) development that would be significantly different than

impacts from wells drilled into sandstone and shale reservoirs in

the same field.

Citing the Tenth Circuit Court of Appeals decision in Pennaco

Energy, Inc. v. U.S. Department of the Interior, 377 F.3d 1147

(10th Cir. 2004), appellants asserted that BLM’s environmental

documentation prior to leasing did not adequately study the im-

pacts of CBM extraction and development which they asserted

was significantly different from conventional gas obtained in the

Piceance Basin. The IBLA held that if the parcels in the Piceance

Basin were developed for CBM production there would be no

impacts from CBM development that would be significantly dif-

ferent from non-CBM development. The record showed that rela-

tively small amounts of water would result from CBM production

which supported the position that the environmental consequen-

ces of concern in the Pennaco case did not apply here. The IBLA

further held that the appellants failed to meet their burden of

proof to show that BLM’s analysis failed to consider a sub-

stantial environmental question of material significance to the

leasing decision. In the present case, WSERC relied upon im-

pacts associated with coalbed methane in other basins but failed

to present any objective evidence that those impacts were reason-

ably likely to occur in the Piceance Basin.

continued on page 2
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F E D E R A L  —  M I N I N G

continued from page 1

addressing the role of unrelated third parties in the patenting

process. Relying on early mining law decisions from the nine-

teenth century, the court concluded that this section authorized

protests within the agency prior to issuance of the patent, but did

not authorize judicial challenges to a patent once it was issued.

The court also concluded that this interpretation of the law was

consistent with the legislative purpose of the Mining Law, which

was to encourage mining development and the long line of cases

holding that patents are not subject to collateral attack. High

Country Citizens Alliance, No. 04-MK-0749 (PAC), slip op. at

11-12. Thus, the court concluded that because the Mining Law

creates no private cause of action in this circumstance, the APA

cannot be viewed as a waiver of sovereign immunity allowing

unrelated third parties to challenge the issuance of a mineral

patent.

F E D E R A L  —  O I L  &  G A S

continued from page 1

IBLA  FINDS PRELEASING ENVIRONM ENTAL

DOCUM ENTATION INADEQUATE TO SUPPORT OIL AND GAS

LEASE SALES IN WYOM ING

The Deputy State Director, Minerals and Lands, Wyoming

State Office of the Bureau of Land Management (BLM) dis-

missed the protests of the Wyoming Outdoor Council and several

other environmental groups (collectively, WOC) to the offering

of parcels for competitive oil and gas leasing at two sales cover-

ing lands in the Pinedale Resource Area in southwest Wyoming.

The protests from each sale were combined on appeal and in

Wyoming Outdoor Council, 164 IBLA 84 (2004), GFS(O&G)

3(2005), the Interior Board of Land Appeals (IBLA) reversed in

part and affirmed in part the BLM decision and remanded the

case for further action.

The parcels included in the protested lease sales were part of

the 1988 Pinedale Resource Management Plan and the associated

Environmental Impact Statement (RMP/EIS) which authorized

oil and gas exploration and development in the Pinedale Re-

source Area. This land use decision was based upon a reasonably

foreseeable development scenario (RFD) that authorized the

drilling of 45 wells per year and up to 900 wells in the Pinedale

Resource Area. Prior to the oil and gas lease sales, BLM pre-

pared environmental assessments (EAs) to analyze the environ-

mental impacts of offering the parcels for competitive oil and gas

leasing. The EAs were tiered to the Pinedale RMP/EIS and con-

cluded that the proposed lease sales would have no significant

impact. In 1999, BLM began preparation of an environmental

impact statement for the Pinedale Anticline Oil and Gas Explo-

ration and Development Project (PAP/EIS) and a Record of De-

cision issued in July 2000. WOC asserted that the RFD scenario

used in the RMP/EIS had been exceeded and therefore continued

oil and gas development of the challenged parcels would violate

the National Environmental Policy Act (NEPA) and the Federal



MINERAL LAW NEWSLETTER page 3

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court

opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation

of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

Land Policy and Management Act. WOC also argued that, with

respect to coalbed methane (CBM) extraction, such activity does

not conform to the RMP and that CBM’s unique environmental

effects had not been adequately analyzed prior to leasing.

IBLA rejected WOC’s argument that the RFD scenario es-

tablishes a point past which further exploration and development

is prohibited. IBLA characterized the issue as whether, in any

given case, an exceeded RFD scenario demonstrated that further

environmental analysis was required. IBLA found that, in this

case, the RMP was being revised in accordance with the regula-

tions and that the planned revision was prompted by recognition

that multiple issues including oil and gas and coalbed methane

development must be addressed in the Pinedale Resource Area.

Since the RMP was being revised, IBLA found it unnecessary to

further consider or decide the merits of WOC’s contentions with

respect to the effect of exceeding the RFD scenario.

IBLA also held that a general recitation of possible CBM-

related impacts does not discharge WOC’s burden of proof on

appeal. IBLA will look for objective indications of the potential

for CBM on specific parcels at issue. Assuming that a parcel may

contain CBM, IBLA will not simply assume that any such poten-

tial will result in development or that any development will

necessarily occur in circumstances rivaling those found in the

Powder River Basin.

With respect to the parcels in the first competitive oil and gas

lease sale, IBLA relied upon statements in the EA to conclude

that there was no serious potential for CBM development on

these parcels. Moreover, WOC did not present any evidence

necessary to rebut this contention and the protest with respect to

this lease sale was denied. As to the second competitive oil and

gas sale development, the EA did not assess the potential for

development of CBM on the lease acreage. WOC alleged that

six parcels within this competitive sale were likely to be de-

veloped for CBM resources. Nothing in the record refuted WOC’s

contention. As a result, IBLA affirmed WOC’s protest of the sale

of the leases in the second competitive oil and gas lease sale and

remanded the case for further action.

IBLA  HOLDS PRIOR ONGOING RECLAM ATION VIOLATIONS

PREVENT ACCEPTANCE OF OIL AND GAS LEASE BIDS

The Utah State Office of the Bureau of Land Management

(BLM) rejected two competitive bids and three non-competitive

offers for federal oil and gas leases that were executed by Warren

L. Jacobs (Jacobs) as Managing Member of Paradise Energy LLC

and Cimarron Operating Co. (Appellants). In Paradise Energy,

LLC & Cimarron Operating Co., LC, 163 IBLA 222, GFS(O&G)

16(2004), the Interior Board of Land Appeals (IBLA) affirmed

the BLM decision and held that the continuing failure of Jacobs

and Lab Energy, his former employer, to comply with the regu-

latory requirements for reclamation of leases properly gave rise

to BLM’s decision to reject the bids and offers executed by

Jacobs as offeror for the Appellants.

This case may be of interest because of the way in which the

IBLA deems Jacobs to be in “control” of different entities under

the regulations. Jacobs was a Vice President of Lab Energy, Inc.,

a company that failed to complete its reclamation work on two

wells located on federal leases. Under 30 U.S.C. § 226(g), the

Secretary shall not issue a lease or approve the assignment of a

lease to a “person, association, corporation, or any subsidiary, af-

filiate, or person controlled by or under common control with

such person, association, or corporation,” during any period in

which it is determined by the Secretary of the Interior that such

“entity has failed or refused to comply in any material respect

with . . . reclamation requirements.” In this case, Lab Energy,

Inc. failed to complete its reclamation requirements. Jacobs was

Vice President of Lab Energy, Inc. at the time the non-com-

pliance occurred and the bond attached. IBLA held that the fact

that Jacobs was no longer the Vice President of Lab Energy, Inc.

was not controlling because the violation at issue was a continuing

one. Paradise and Cimarron subsequently filed non-competitive

offers for federal leases and submitted bids for competitive

federal leases. The bids and offers were executed by Jacobs as

the managing member of each Appellant. Jacobs owned a 25%

interest in Paradise and no ownership interest in Cimarron. BLM

rejected these offers and bids because Jacobs was prohibited

from acquiring leases as an individual or as an officer of a

business entity.

IBLA found that based “[o]n the facts presented herein, we

hold that Jacobs in executing the APD as vice president of Lab

Energy had control over compliance with conditions of the ap-

proved APD, including reclamation requirements. As such, Jacobs

was and remains a ‘person’ who fails to meet the criteria of sec-

tion 5102.” 163 IBLA at 233. Interestingly, however, there is no

real discussion in the opinion about Jacobs’s control of Lab Energy

other than to state that he is Vice President of the company and

had corporate responsibility over the company’s reclamation

obligations. There is also no discussion in this case about Jacobs’s

control of the Appellants such that he could not make an offer for

the federal oil and gas leases as a Managing Member of these

limited liability companies.

IBLA  RULES BLM  M AY TERM INATE LEASE WHERE WELL

CANNOT CURRENTLY PRODUCE AND LESSEE FAILED TO

RESTORE PRODUCTION W ITHIN ALLOTTED TIM E

The Interior Board of Land Appeals (IBLA), in Coronado Oil

Company, 164 IBLA 107 (2004), GFS(O&G) 4(2005), affirmed

the Bureau of Land Management’s (BLM) order terminating a

federal oil and gas lease where the last well on the lease was no

longer physically capable of producing oil and gas in paying

quantities and the lessee, Coronado Oil Company (Coronado),

did not commence reworking or drilling operations within 60

days to restore production.

In August 1997, the last well on lease WYW-24093-A began

producing 100% water after recently producing four to five
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barrels of oil a day. Coronado devised a plan to restore oil pro-

duction by aggressively pumping down the water. Coronado

planned to obtain a water discharge permit from the Wyoming

Department of Environmental Quality (DEQ) to dispose of the

relatively pure water. By letter dated May 7, 1999, BLM advised

Coronado that it had 60 days from receipt to begin reworking or

drilling operations on the lease and it was required to continue

operations with reasonable diligence until it restored production

in paying quantities. Coronado failed to restore production from

the lease premises within 60 days but insisted that the well was

capable of production and would produce oil after pump-down

operations. It further asserted that it diligently pursued reworking

operations and delays in restoring production resulted from DEQ’s

delay in issuing a permit.

The IBLA rejected Coronado’s assertion that the well was

capable of production. IBLA held that the potential for produc-

tion was not sufficient, rather the well must have a present ca-

pability to produce. The well in question had not produced oil

and gas in paying quantities since August 1997 and, since sub-

stantial quantities of water prevented current production, the IBLA

found the well not capable of production.

The IBLA rejected Coronado’s contention that delay by a

state agency can extend the term of a federal lease. Coronado

cited precedent that allowed a lease extension where seasonal

restrictions on drilling imposed by the federal government pre-

vented a lessee from pursing development and operations

for substantial periods of time. The IBLA noted, however, that

Coronado failed to cite any legal authority or rationale suppor-

ting its contention that delays by a state agency can extend the

term of a federal lease.

FIFTH CIRCUIT HOLDS NO NEW  PRODUCTION

REQUIREM ENT ON NEW  LEASES FOR SUSPENSION OF

ROYALTIES UNDER SECTIONS 303  AND 304  OF DEEP WATER

ROYALTY RELIEF ACT OF 1995

In Santa Fe Snyder Corp. v. Norton, 385 F.3d 884 (5th Cir.

2004), the Fifth Circuit Court of Appeals affirmed the decision

of the federal district court and held that Sections 303 and 304 of

the Deep Water Royalty Relief Act of 1995 (RRA) unambigu-

ously allow automatic royalty relief for new leases meeting the

objective factors of water depth, location of lease block, and date

of the lease sale. The decision invalidates certain regulations

promulgated by the U.S. Department of the Interior (Interior)

under the RRA.

The pertinent provisions of the RRA provide:

The Secretary is authorized to grant to the highest

responsible qualified bidder or bidders by competitive

bidding, under regulations promulgated in advance,

any oil and gas lease on submerged lands of the outer

Continental Shelf which are not covered by [existing

leases]. . . . 

. . . .

. . . [A]nd with suspension of royalties for a period,

volume, or value of production determined by the

Secretary. . . .

Section 304 (not codified) applies this bidding sys-

tem to lease sales of New Leases and sets the mini-

mum amount of the royalty suspension volumes. . . .

. . . [A]ny lease sale within five years of the date of

enactment of this title, shall use the bidding system

authorized . . . except that the suspension of royalties

shall be set at a volume of not less than the following:

(1) 17.5 million barrels of oil equivalent for leases in

water depths of 200 to 400 meters; (2) 52.5 million

barrels of oil equivalent for leases in 400 to 800 me-

ters of water; and (3) 87.5 million barrels of oil equi-

valent for leases in water depths greater than 800 me-

ters.

Santa Fe, 385 F.3d at 888-89 (quoting 43 U.S.C. § 1337 (a)(1)(H)).

Interior promulgated regulations for the administration of the

RRA in January 1998 and made suspension of royalties available

only to eligible leases. “The regulations define an ‘eligible lease’

as a lease that results from a sale held within 5 years of the

RRA’s enactment. . . .” Id. at 889 (citing 30 C.F.R. § 260.101

et seq.). “Under the regulations, when production occurs from an

eligible lease, the Interior determines from what field the lease is

producing and what royalty suspension volume (if any) applies

to the lease.” 385 F.3d at 889. Interior would not grant any

royalty suspension to an eligible lease in a field that produced oil

or gas before the enactment of the RRA. The court referred to

this regulation as a new production requirement.

After a successful bid for a lease in Mississippi Canyon Block

110 in March 1997, Lessees drilled a well on the lease and

requested confirmation that the lease was in a new field and

qualified for royalty suspension under the RRA. Interior assigned

the lease to a field with previously producing leases, and sub-

sequently denied Lessees any royalty suspension benefits because

Lessees’ well belonged to a previously producing field and did

not meet the new production requirement.

In its appeal to the federal district court, Lessees challenged

“the Interior’s interpretation of the RRA as set forth in various

rules and regulations implementing the provision.”Id. at 890.

Interior noted “three possible interpretations [of the RRA] in its

regulations: (1) one royalty suspension volume applied to each

water-depth category in the entire area covered by the RRA;

(2) one royalty suspension volume shared by all leases producing

from a single field; or (3) the full royalty suspension volume for

each lease.” Id. Interior chose to implement interpretation two in

its regulations.

The federal district court reversed Interior’s decision and held

that the regulations altered congressional intent by expanding the

new production requirement to cover new leases and by allo-

cating royalty relief on a field basis rather than a lease basis. The

district court read the statute as unambiguously providing for

interpretation three—full royalty suspension volume for each

lease. In affirming the district court, the Fifth Circuit found no

statutory support for Interior’s regulation imposing a new pro-

duction requirement on new leases. The Fifth Circuit noted that

Section 304 of the RRA allows the Secretary discretionary royal-

ty suspension; however, that section immediately excepts and

replaces Interior’s discretion with a fixed royalty suspension for

new leases. The Fifth Circuit found no statutory support for
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allocation on a field basis and stated that Section 304 does not

speak in terms of fields, but rather in terms of tracts and leases.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

L A U R A  L I N D L E Y  A N D  R O B E R T  C .  M A T H E S

—  R E P O R T E R S  —

SAGE GROUSE W ILL NOT BE LISTED

On January 12, 2005, the U.S. Fish and Wildlife Service pub-

lished its finding on three petitions to list the greater sage grouse

as threatened or endangered under the Endangered Species Act,

concluding that listing the species is not warranted. 70 Fed. Reg.

2244 (Jan. 12, 2005). The Service determined that existing threats

to the sage grouse’s habitat (including invasive species, grazing,

energy development, and other factors) are not occurring at a rate

that would threaten the continued existence of the species within

the foreseeable future. Id. at 2267. However, the Service also

stated that continued efforts to conserve sagebrush ecosystems,

which had been developed by the states and various commercial

land users, are important to the long term persistence of the sage

grouse. Many states that contain sage grouse habitat have ag-

gressively developed conservation plans in an effort to avoid the

listing of the sage grouse because of concerns for the economic

impact of a listing. Of particular concern was the fact that maps

of sage grouse habitat in Colorado, Utah, Wyoming, and Montana

bear an uncanny resemblance to maps of producing oil and gas

areas in those states. In addition, the Bureau of Land Manage-

ment, which manages nearly half of the remaining sage grouse

habitat in the United States, adopted a National Sage-Grouse

Habitat Conservation Strategy in November 2004. Available at

w w w . b l m . g o v / n h p / s p o t l i g h t / s a g e _ g r o u s e /d o c s /S a g e -

Grouse_Strategy.pdf.

FOREST SERVICE ADOPTS NEW  PLANNING RULE

The Forest Service adopted a revised rule governing the

preparation of land and resource management plans, effective

January 5, 2005. 70 Fed. Reg. 1023 (Jan. 5, 2005) (to be codified

at 36 C.F.R. pt. 219). This rule replaces the rule adopted on

November 9, 2000, the effectiveness of which had been delayed.

Please see the prior issue of this Newsletter, Vol. XXI, No. 4

(2004) for a discussion of the history of the planning rule. Be-

cause the 2000 rule had never been implemented, the 1982 rules

have governed plan amendments and revisions in the interim.

According to the Forest Service, the new rule “represents a

paradigm shift in planning.” Id. at 1033. The most significant

change effected by the new rule (from both the 1982 rule and the

2000 rule) is the elimination of the requirement to prepare an

environmental impact statement (EIS) pursuant to the National

Environmental Policy Act (NEPA) to accompany a plan. The

Forest Service states that the new rule contemplates plans that are

strategic and aspirational in nature, that do not approve particular

on-the-ground activities. Consequently, the decision to adopt,

amend, or revise a plan will not typically be the point at which

the agency is proposing an action likely to have a significant

impact on the human environment and, therefore, plans, plan

amendments, and plan revisions may be categorically excluded

from NEPA documentation. Id. at 1056 (to be codified at 36

C.F.R. § 219.4). The Forest Service has proposed to add the

development, revision, or amendment of a plan to the list of ca-

tegorical exclusions in its NEPA Handbook. 70 Fed. Reg. 1062,

1066 (Jan. 5, 2005). Comments will be accepted on that pro-

posed change until March 7, 2005.

The new rule requires each national forest to establish an

environmental management system (EMS) which conforms to the

International Organization for Standardization (ISO) ISO 14001

standard. 70 Fed. Reg. at 1056 (to be codified at 36 C.F.R.

§ 219.5). The procedures for establishing an EMS will be pub-

lished in the Forest Service Directive System so it is not clear

exactly what specific role each forest’s EMS will play in the

planning process.

A national forest plan under the new rule will be memori-

alized in a plan document or set of documents that include

evaluation reports, documentation of public involvement, the

plan including maps, the plan approval documents, any NEPA

documents that may have been prepared, the monitoring pro-

gram, and the EMS. 70 Fed. Reg. at 1057 (to be codified at 36

C.F.R. § 219.7). A plan is comprised of five “components:” de-

sired conditions, objectives, guidelines, suitability of areas, and

special areas. Id. “Desired conditions” are the social, economic,

and ecological attributes toward which management of the forest

is to be directed. None of the plan components are considered

commitments or final decisions approving any particular activity

on the lands.

The new rule replaces the requirement to monitor manage-

ment indicator species with the goal of sustaining ecological sys-

tems and that goal is achieved by establishing a “framework to

provide the characteristics of ecosystem diversity in the plan

area.” 70 Fed. Reg. at 1059 (to be codified at 36 C.F.R. § 219.10).

As with many other elements of the rule, the detailed procedures

for establishing a framework for ecosystem diversity are left to

the yet-unpublished Forest Service directives.

The new planning system includes a 30-day period for the

public to review and object to the plan before it is approved. 70

Fed. Reg. at 1059 (to be codified at 36 C.F.R. § 219.13). The

decision of the Forest Service reviewing officer on the objections

is the final decision of the Department of Agriculture. With res-

pect to new plans or plan amendments or revisions initiated be-

fore January 5, 2005, the forest supervisor may elect to use either

the objection procedure set out in the new rule or the adminis-

trative appeal procedures in effect prior to November 9, 2000,

codified at 36 C.F.R. pt. 217. Therefore, practitioners are advised

to hang on to their 2000 volumes of Title 36 to the Code of

Federal Regulations for a few more years.

Any plan development, plan revision, or plan amendment ini-

tiated before January 5, 2005, may continue under the provisions

of the 1982 planning rule or under the new rule, but not under the

terms of the 2000 rule. However, the new rule cannot be applied

until the particular forest involved adopts an EMS. 70 Fed. Reg.

at 1060 (to be codified at 36 C.F.R. § 219.14).
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The preamble to the new regulation states that the Forest

Service directives will include guidance on how to make an ini-

tial decision on lands available for oil and gas leasing, as re-

quired by the Forest Service’s oil and gas regulations at 36 C.F.R.

§ 228.102(d). However, that initial availability decision is not

considered an irreversible or irretrievable commitment of re-

sources requiring NEPA analysis. 70 Fed. Reg. at 1039. That

commitment is not made until the Department of the Interior

issues a lease. Id. The preamble does not address whether the

Forest Service will prepare a NEPA analysis before its lands are

offered for competitive lease by the Bureau of Land Manage-

ment. Many existing National Forest plans include EISs that

analyze the effects of leasing pursuant to NEPA, but it appears

that new plans prepared under the 2005 planning rule will not

include NEPA analysis for oil and gas leasing decisions.

Several organizations have announced that they are evaluating

the rule for a potential legal challenge.

NEW  NEVADA W ILDERNESS AREAS ESTABLISHED

Public Law No. 108-424, enacted November 30, 2004, es-

tablishes 14 wilderness areas comprising approximately 768,000

acres in Lincoln County, Nevada. Lincoln County is in south-

eastern Nevada, just north of Clark County, in which Las Vegas

is located. The statute also provides for the sale of up to ap-

proximately 103,000 acres of federal land in Lincoln County,

with 15% of the proceeds of the sale to be paid to the state and

county and the remainder to a special account in the Federal

Treasury to finance the Bureau of Land Management’s adminis-

trative costs to implement the law, such as preparation of National

Environmental Policy Act documents, archaeological inventories,

and development of a multi-species habitat conservation plan.

The statute also establishes a one-half mile wide utility corridor

to serve utilities in Lincoln and Clark Counties. The act specifi-

cally provides that no protective perimeters or buffer zones shall

be created around the wilderness areas and it formally releases

specified wilderness study areas in Lincoln County from further

wilderness study with management to be in accordance with the

approved resource management plan.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

M I N I N G

R A N D A L L  E .  H U B B A R D

—  R E P O R T E R  —

SUSPENSION OF NEW  M INING CLAIM  FEES

On December 8, 2004, President Bush signed into law the

Fiscal Year 2005 Interior Appropriations Bill, as part of the

Consolidated Appropriations Act, 2005. Pub. L. No. 108-447,

118 Stat. 2809 (2004) (H.R. 4818). That bill suspends the in-

creases in mining claim location and maintenance fees that had

been adopted by the Bureau of Land Management (BLM) pur-

suant to regulations issued on July 1, 2004. 69 Fed. Reg. 40,288,

40,293-296 (July 1, 2004). In those regulations, the BLM had

raised the claim location fee from $25 to $30, and raised the

annual claim maintenance fee from $100 to $125. The increased

fee requirements became effective on June 30, 2004. The appro-

priations bill included language that prohibits the Department of

the Interior from increasing the mining claim location and main-

tenance fees until the Departments of the Interior and Agricul-

ture:

(1) Establish a nationwide tracking system to determine and

address the length of time from submission of a plan of opera-

tions to mine on public lands to final approval of such submis-

sion; and

(2) Within one year of enactment, file a detailed report with

the House and Senate Committees on Appropriations and the

Committee on Resources of the House of Representatives and the

Committee on Energy and Natural Resources of the Senate pro-

viding detailed information on the causes of delays in approval

of mining plans of operation and recommending steps to reduce

such delays. Pub. L. No. 108-447, 118 Stat. 2809, 3065-66 (2004).

As a result of the enactment of that appropriations bill, the

increased fees have been suspended, and the old fees of $25 per

claim for claim location and $100 per claim for annual main-

tenance have been reinstated. Pursuant to an Instruction Memo-

randum issued on January 24, 2005, BLM has determined that

whether the new (increased) fees or the old fees apply to the

location of a new claim depends on the date the claim was filed

with the BLM. If the filing of the location certificate for a mining

claim occurred (or occurs) on or after December 8, 2004, the

lower fees (both the location fee and the initial claim main-

tenance fee) apply until further notice; if the filing occurred on

or after July 1, 2004, and prior to December 8, 2004, the higher

location fee and initial claim maintenance fee apply. BLM In-

struction Mem. No. 2005-062 (Jan. 24, 2005). BLM seems to

presume in its Instruction Memorandum that it will have es-

tablished the nationwide permit tracking system and provided the

report to Congress required by the appropriations bill before the

end of the 2004-05 assessment year. Claimants who filed their

location certificates with the BLM on or after December 8, 2004,

but paid the higher location and initial claim maintenance fees,

are entitled to a refund of $5.00 per claim for the location fee and

$25.00 per claim for the claim maintenance fee. Id. However,

with respect to mining claims for which the higher claim location

and initial claim maintenance fees were paid between July 1,

2004 and December 7, 2004, no refunds will be offered. If the

letter of the Instruction Memorandum is followed, all mining

claimants whose claims were filed with the BLM prior to

December 8, 2004, will be required to pay the $125 claim main-

tenance fee for the 2005-06 assessment year.
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A L A S K A  —  O I L  &  G A S

R A N D A L  G .  B U C K E N D O R F

V I K R A M  N .  C H A O B A L

—  R E P O R T E R S  —

ALASKA OIL AND GAS CONSERVATION COM M ISSION ISSUES

LARGEST PENALTIES EVER LEVIED AGAINST THE OIL AND

GAS INDUSTRY IN ALASKA

In an Order dated November 15, 2004, in BP Exploration

(Alaska), Inc., as Operator of the Prudhoe Bay Unit; Prudhoe

Bay Field; Well A-22 Enforcement Action, the Alaska Oil and

Gas Conservation Commission (AOGCC) imposed a civil penalty

of $1,265,000 in connection with practices for managing wells

with sustained annular pressures and failure to carry out safe

operations in accordance with good oil field engineering prac-

tices. AOGCC Decision and Order No. 029. The penalty is the

largest ever issued by the AOGCC. The penalty was, however, half

the amount initially proposed in the Commission’s December 11,

2003, Notice of Proposed Enforcement Action.

Early in the morning of August 16, 2002, a previously shut-in

Prudhoe Bay Well (Well A-22), catastrophically failed while

being brought back into production. A rapid release of gas from

below the pad surface led to an explosion and fire that seriously

injured the BP pad operator. The blast and ensuing fire destroyed

the well house and took over six hours to bring under control.

According to the Commission Order, prior to August 2002,

Well A-22 had historically exhibited high annulus pressure in

both the inner and outer casings. The well was shut down for a

period of time and BP analyzed the well against its internal well

waiver process and determined it could continue in operation.

The Commission also found that diagnostic testing to support the

waiver had been scheduled but never occurred.

Well A-22 was restarted and the pressurized gas that ruptured

the surface casing vented up the space between the conductor and

the surface casing blowing parts of the well house flooring and

gravel upward. Sparks from flying debris or damaged electrical

equipment ignited the escaping gas and started the six-hour long

fire. The Commission determined that a single individual operator

was responsible for this well and nearly 100 others on three drill

pads. It also found that the operator did not bleed the pressure

from the well prior to start-up. According to Order No. 029,

Paragraph 11, “if the pressure in the outer casing annulus of Well

A-22 had been appropriately bled, the final outer casing annulus

pressure would not have approached the burst rating of the

surface casing and the event would not have occurred.”

BP sought informal review of the Proposed Enforcement

Action arguing that its practices for managing wells with sus-

tained annulus pressures were sound and based on good oil field

engineering practices. Further, BP argued that the Commission’s

proposed civil penalty of $2,530,000 was calculated based on the

maximum daily penalty allowed under Alaska Stat. § 31.05.150

and was excessive for several reasons. First, BP argued that the

Commission’s maximum penalty should be reserved only for the

most egregious violations, and that this case did not fall into that

category. Second, BP argued that the penalty was not reasonably

related to the incident and was inconsistent with constitutional

principles of due process and equal protection since other Alaska

North Slope operators followed similar well waiver practices.

The Commission identified five factors that should be con-

sidered in determining the appropriate amount of a civil penalty:

(1) the good or bad faith of the operator in violating the law;

(2) the injury to the public resulting from the violation; (3) the

benefits derived by the operator from its violation; (4) the oper-

ator’s ability to pay the penalty; and (5) the need to deter similar

behavior by the operator and others in the future. The commis-

sion found that the BP policies and practices for managing wells

with sustained annulus pressures had been used more as guide-

lines than as rigid standards and had not been consistently

implemented or enforced. Nonetheless, the Commission was

persuaded that although the potential—and in this case the

actual—consequences of this type of violation were extremely

serious, BP’s acts and omissions were not the result of bad faith.

In addition, the Commission viewed it appropriate to take into

consideration the extensive self-investigation BP undertook into

the incident, its immediate initiation of corrective actions to pre-

vent future incidents similar to what occurred at Well A-22, and

its implementation of a Pilot Study to determine the feasibility of

remote monitoring of outer annulus pressures, in real time.

The Commission concluded that imposition of the maximum

daily penalty was not warranted and reduced the proposed pen-

alty by one-half. The Commission also allowed BP to reduce the

penalty by the actual amount expended on the Pilot Program,

up to $549,000 (the estimated expenditures at the time of the

hearing). Finally, in the aftermath of the Well A-22 incident, the

Commission concluded that it should no longer rely upon each

operator to manage annular pressures and enacted specific Con-

servation Orders establishing explicit annular pressure manage-

ment requirements for Prudhoe Bay and other fields in Alaska.

Interested parties may obtain a copy of the BP Exploration

(Alaska), Inc. Order from the Commission by calling 907-793-

1221.

ALASKA GASLINE PROJECT FISCAL NEGOTIATIONS

UNDERW AY

The State of Alaska is currently negotiating a fiscal agreement

with a lineup of companies that it hopes will back the massive

Alaska gas pipeline project. The State is in concurrent negotia-

tions with two groups: a three-member North Slope gas pro-

ducers group and a Canadian pipeline company. In December,

the State of Alaska announced it had received a proposal from

the three major North Slope producers, BP, ExxonMobil, and

ConocoPhillips, for a fiscal contract with the State to build a

3,500-mile pipeline to ship at least 4 Bcf/day of North Slope gas

through Canada to the U.S. Midwest. In addition, the State is

negotiating with TransCanada Pipelines for a similar project. The

State has also had interest from MidAmerican Energy holdings,

the Alaska Gas Development Authority, the Alaska Gasline Port

Authority, Enbridge and Calpine. Sean Parnell, Deputy Director

of the Division of Oil and Gas for the Alaska Department of

Natural Resources, views it likely that the ultimate project will

include the three producers that have access to the gas as well as

one or more of the Canadian pipeline companies since a large

portion of the line will travel through that country. The goal for
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reaching final agreement is May and it would then go to the

Alaska legislature for approval.

C A L I F O R N I A  —  M I N I N G

P E N E L O P E  A L E X A N D E R - K E L L E Y

M .  W I L L I A M  T I L D E N

—  R E P O R T E R S  —

VOTERS’ ANTI-M INING INITIATIVE DOES NOT APPLY

RETROACTIVELY

The California Court of Appeal, First District, has upheld the

trial court decision in Save Our Sunol, Inc. (SOS) v. Mission

Valley Rock Co., 124 Cal. App. 4th 276 (2004), denying retro-

active application of an initiative approved by voters requiring

voter approval for new quarries in the County.

In November 2000, the voters of Alameda County adopted an

initiative, Measure D, to “protect agriculture and open space,”

and specifically require that “[C]ounty approval of new quarries

outside an urban zone be sanctioned by the voters.” Id. at 278.

Preexisting legal land uses and rights to development were ex-

empted; however, the quarry operated by Mission Valley Rock

Company was specifically identified in the initiative and the

voters stated that this contested quarry “should not be estab-

lished.” Subsequent to the passage of Measure D, SOS sought to

enjoin the quarry project. At trial, SOS conceded that Measure D

had no retroactive application, but argued that the quarry had not

yet been “approved” within the meaning of Measure D. SOS

proffered this position despite the fact that the County had in

1994, prior to the enactment of Measure D, issued a surface

mining permit for the quarry. SOS argued that the “approval”

required under Measure D had not occurred because the quarry

had not received “all necessary discretionary County and other

approvals and permits.” SOS asserted that the quarry operator

still needed to obtain permits from other state and federal agen-

cies, including, for example, permits under the state and federal

Endangered Species Acts. The court rejected this argument noting

that the language of Measure D “mandates voter endorsement

only if the County has not previously approved the quarry.”

(emphasis added.) Id. at 283. Permits from other agencies were

not County approvals.

COURT DISM ISSES INDUSTRY CHALLENGE TO FINANCIAL

ASSURANCE RULES

In 2003, the State Mining and Geology Board approved a

new regulation “Affecting the Modification or Release of Finan-

cial Assurance Instruments at the Completion of Mine Site Recla-

mation.” The revised regulation was designed to clarify provi-

sions of existing regulations concerning the establishment and

approval of financial assurances required under California’s Sur-

face Mining and Reclamation Act of 1975 (SMARA), Cal. Pub.

Res. Code §§ 2710-2796. The regulation was codified at Section

3805.5 of Title 14 of the California Code of Regulations, sub-

section (d), and provides: “Prior to sending written notification

and release of financial assurances as provided under Public

Resources Code section 2773.1, the lead agency shall obtain

written concurrence of the director [Director of Conservation]

that the completion of reclamation of the mined land disturbed by

the surface mining operation is in accordance with the require-

ments of the lead agency-approved reclamation plan.”

A consortium of mining interests filed suit in state court chal-

lenging the Board’s regulation on the grounds that it illegally

purports to give final authority to determine reclamation plan

compliance to the Director in violation of the statutory provisions

of SMARA, because, inter alia: (1) SMARA places that authority

in the local lead agencies and gives no such authority to the

Director; and (2) the Board has no authority to enact regulations

governing the release of financial assurances or to expand the

Director’s authority. On January 27, 2005, the state court dis-

missed the case, holding that the Director has statutory authority

to require the forfeiture of a financial assurance mechanism to

ensure reclamation under SMARA § 2773. Further, the court

determined that this “appears to be a detail appropriately subject

to regulation by the defendant Board.”

GOVERNOR RECOM M ENDS ELIM INATION OF STATE M INING

AND GEOLOGY BOARD

Since taking office, Governor Schwarzenegger commenced

a review of executive branch agencies to determine what changes

may be necessary to promote efficient and effective government

services. The effort is referred to as the California Performance

Review. Somewhat surprisingly, the governor has recommended

the elimination of the State Mining and Geology Board, along

with numerous other state boards. Among its duties, the State

Mining and Geology Board establishes state policy applicable to

the conduct of surface mining operations, classify regions of the

state for mineral conservation purposes, and hears appeals from

aggrieved project proponents whose reclamation plan or financial

assurance has been denied by the lead agency. Cal. Pub. Res.

Code §§ 2756-2760, 2761-2764, 2770, respectively. This inter-

esting statement precedes the recommendation:

Where there is no compelling need for a “California-

only” standard, standards should revert to a best manage-

ment practices standard employed by another state or the

national model. To the extent that expertise is necessary

that cannot be found within the governmental structure,

and to the extent that outside expertise facilitates sound

policy, consulting contracts, the public participation pro-

cess and ad hoc committees can be formed. Furthermore,

California’s regulatory standards should, as frequently as

possible and as appropriate, mirror national or regional

models to facilitate conformity and understanding among

the regulated community. Reciprocity and competitive-

ness should be considerations when addressing this func-

tion. The following entities are therefore recommended

for elimination.

The full report can be reviewed at http://www.governor.ca.gov/

govsite/pdf/press_release/GRP1.pdf. (emphasis added).

The functions of the State Mining and Geology Board would

be transferred to the Department of Conservation. Additionally,

the State Mining and Geology Board will lose its quorum on

March 15, 2005, due to unfilled vacancies and departures. It is

anticipated that the governor will not take action to fill the

vacancies in light of his recommendation concerning this Board.
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C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R e p o r t e r  —

COGCC  POLICY FOR ONSITE INSPECTIONS W ITH SURFACE

OW NER

The Colorado Oil and Gas Conservation Commission (COGCC)

issued a policy on January 10, 2005, entitled “Policy For Onsite

Inspections On Lands Where The Surface Owner Did Not Exe-

cute A Lease Or Is Not A Party To A Surface Use Agreement

(Effective for APD’s submitted after February 15, 2005).” This

policy provides that the Director will conduct an onsite in-

spection in advance of issuing an approved application for permit

to drill (APD) at the request of the surface owner of the lands on

which the well is proposed, when (1) the surface owner did not

execute a lease or is not a party to a surface use or other relevant

agreement for the proposed well; (2) the surface owner contends

that the impacts of the proposed well may not be adequately ad-

dressed by the rules and regulations of the COGCC; and (3) the

request for the onsite inspection is made by the surface owner

within 10 business days of the good faith consultation provided

for under COGCC Rule 306.

Prior to this policy, the operator gave the surface owner no-

tice of the proposed location and conducted a good faith con-

sultation regarding the location. These requirements remain in

place. The new policy allows certain surface owners to request

an onsite inspection with the Director and the surface owner may

also request that the local government designee be invited to this

onsite inspection.

The policy provides that the purpose of the onsite inspection

shall be to determine whether technical or operational conditions

of approval should be attached to the APD in order to: (1) avoid

potential unreasonable crop loss or land damage; (2) address po-

tential health, safety, and welfare or significant adverse environ-

mental impacts within COGCC jurisdiction regarding the pro-

posed surface location that may not be adequately addressed by

COGCC rules or orders; or (3) otherwise ensure compliance with

the COGCC rules relating to advance notice and good faith con-

sultation with respect to timing of operations and location of fa-

cilities. The policy provides that the onsite inspection shall not

address matters of surface owner compensation, property value

diminution, future use of the property, or any private party con-

tractual issues between the operator and the surface owner.

The advance notice of drilling operations that is provided to

the surface owner by the operator under COGCC Rule 305 shall

include a copy of this new COGCC Onsite Inspection Policy. In

requesting an onsite inspection, the surface owner must name two

dates on which the surface owner is available to meet, which shall

be within 30 days of requesting the onsite inspection, and shall

briefly describe the unresolved issues related to the well. The

Director will not approve an APD until the expiration of 10

business days after the date of the good faith consultation as

provided on the APD, except under certain circumstances listed

in the policy.

After the onsite inspection, the Director may apply appro-

priate site-specific drilling permit conditions, if necessary, to

avoid potential unreasonable crop loss or land damage, or to

prevent or mitigate health, safety, and welfare concerns, including

potential significant adverse environmental impacts. Any such

conditions shall be consistent with spacing orders and well loca-

tion rules, and shall take into account cost effectiveness, techni-

cal feasibility, protection of correlative rights, and prevention of

waste. The policy provides that, under COGCC rules, the Director

is not authorized to require an operator to use an exception loca-

tion, to utilize directional drilling techniques, or otherwise com-

promise its reasonable geologic and petroleum engineering con-

siderations.

The policy lists the types of impacts and conditions that may

be applied if determined necessary by the Director. The exam-

ples of the types of impact listed in the policy include visual or

aesthetic impacts, surface impacts, noise impacts, dust impacts,

groundwater impacts, safety impacts, and wildlife impacts. Exam-

ples of possible conditions for each of these types of impacts are

listed in the policy, such as installing security fencing around

wellheads under safety impacts; collecting and analyzing water

and gas samples under groundwater impacts; and muffling, loca-

ting, or orienting motors or compressors to reduce noise under

noise impacts.

If the operator objects to any of the conditions of approval,

the Director shall stay issuance of the APD and set the matter for

the next scheduled COGCC hearing, at which time the Commis-

sion may determine conditions of drilling permit approval.

M O N T A N A  —  O I L  &  G A S

C O L B Y  B R A N C H

—  R E P O R T E R  —

A  WELL IS A M INE—SOM E OF THE TIM E

McCabe Petroleum Corporation operated three landlocked

federal oil and gas leases. The company sought access over ad-

jacent private lands for the purpose of drilling a test well. McCabe

proposed to utilize an existing trail and offered a premium price,

but the landowner refused. McCabe filed a condemnation action

in federal court, and the legal issues were certified to state court.

In McCabe Petroleum Corp. v. Easement, 320 MT 384, 87 P.3d

479 (Mont. 2004), a narrowly-divided Montana Supreme Court

held that Montana’s eminent domain statutes may not be utilized

to condemn a road across private property for the purpose of dril-

ling a well on adjacent lands.

Montana’s eminent domain statutes date back to 1877. Written

in the language of olde, they provide that “roads, tunnels, and

dumping places for working mines, mills, or smelters . . .” are

public uses for which land may be condemned. Mont. Code Ann.

§ 70-30-102(33). McCabe strenuously argued that oil wells were

commonly referred to as “mines” at the time the statutes were

written, a practice that continued into the mid-twentieth century,

and was expressly recognized by the Montana Supreme Court on

a number of occasions.

The court held instead that an oil well is not a “mine” for pur-

poses of eminent domain under Mont. Code Ann. § 70-30-102(33).

To reach this result, the majority was required to distinguish 82
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years of its own contrary precedent. See Mid-Northern Oil Co.

v. Walker, 65 MT 414, 427, 211 P. 353 (1922) (“oil is a mineral

. . . and . . . an oil well is a mine”). The decision has led to the

result in Montana that one may condemn land to build a pipeline

to an oil or gas well, but may not drive across that same land to

drill the well in the first place.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C .  T .  H A R D W I C K

—  R E P O R T E R  —

ASSIGNOR REQUIRED TO INDEM NIFY FOR GAS IM BALANCE

In Chesapeake Exploration Ltd. Partnership v. Chesapeake

Exploration Ltd. Partnership, 103 P.3d 621 (Okla. Civ. App.

2004), Chesapeake was the operator of the Hester 1-8 Well under

a joint operating agreement. The well had been dually completed

and produced both from the Morrow and Atoka formations. The

ownership interests in these formations were different. The Atoka

formation was abandoned in January 1997 but the well continued

to produce from the Morrow. At the time of abandonment, Chesa-

peake was overproduced by more than 77,000 mcf from the

Atoka, with Ward and Teikoku each entitled to more than 37,000

mcf of this overproduction. Chesapeake was also overproduced

in the Morrow but substantially less (approximately 9,000 mcf).

In August 1999, Chesapeake sold its interest in the Hester

Well at a Clearinghouse auction to EXOK. Papers signed by

Chesapeake with Clearinghouse prior to the sale listed the im-

balance for the Morrow as the imbalance for the well. Apparently

because Chesapeake carried the Atoka zone under a different

property number, the Atoka imbalance was not listed. These

papers stipulated that information provided by seller was without

warranty or guaranty as to its accuracy or completeness. Papers

signed by EXOK with Clearinghouse prior to the sale stipulated

that EXOK had performed complete due diligence on the proper-

ties, including contacting the operator verifying production histo-

ries and evaluating the property to its satisfaction. These papers

provided that buyer would be fully responsible for discharging

any balancing obligations, and buyer would indemnify seller and

Clearinghouse from all balancing liabilities. However, these papers

specified that in the event of any inconsistency between the terms

and conditions in these papers and those contained in the con-

veyancing documents, the latter would prevail.

Following EXOK’s successful bid for the well, Chesapeake

executed a Wellbore Assignment to EXOK which stipulated that

Chesapeake would be “responsible for, and shall indemnify and

hold Assignee harmless from, all claims, costs, expenses and lia-

bilities which arise or accrue prior to the Effective Time” and

similarly made EXOK responsible for and required EXOK to

indemnify Chesapeake with respect to claims, costs, expenses,

and liabilities arising after the Effective Time. 103 P.3d at 624.

Shortly after the sale, Ward wrote Chesapeake demanding a

cash balancing on the Atoka, and then sent a letter to both Chesa-

peake and EXOK stating it would look to both parties for cash

balancing. Ward acquired Teikoku’s interest and then filed a suit

against both Chesapeake and EXOK for cash balancing. Chesa-

peake reached a settlement with Ward under which Ward as-

signed to Chesapeake its underproduction. Chesapeake was

substituted as plaintiff and then filed an amended petition seeking

balancing in kind. EXOK filed a counterclaim and crossclaim for

actual and constructive fraud and negligent misrepresentation.

The trial court ruled that Chesapeake, as Ward’s successor, was

entitled to balancing out of 25% of EXOK’s share of gas from

the well (apparently from the Morrow) until it recovered its im-

balance, and further, awarded Chesapeake $86,000 on its indem-

nity claim against EXOK. On appeal, EXOK contended the well-

bore assignment controlled and allocated liability for the Atoka

imbalance to Chesapeake.

The Court of Civil Appeals reversed and ruled in favor of

EXOK reasoning that although EXOK and Chesapeake were not

common parties to the papers that Chesapeake and EXOK had

signed with Clearinghouse, those papers, together with the assign-

ment, were part of one transaction and should be construed to-

gether. Noting that the EXOK agreement with Clearinghouse

stipulated that in the event of a conflict between its terms and the

assignment, the assignment would prevail, and that Chesapeake’s

agreement with Clearinghouse incorporated this provision by

reference, the court held that the terms of the assignment pre-

vailed over the individual buyer’s and seller’s agreements with

Clearinghouse. Applying the terms of the indemnity, the court

reasoned that Ward’s claim for balancing arose upon its earlier

1995 demand for balancing and thus before the September 1, 1999,

Effective Time of the assignment. Pursuant to the gas balancing

agreement, Ward was entitled to make up its underproduced im-

balance by taking 25% of Chesapeake’s production. The court

further reasoned that Chesapeake’s failure to allow balancing in

kind gave rise to a claim for money damages or cash balancing.

Thus, the court reasoned, Ward’s claim for cash balancing was

a “claim, cost, expense or liability” that arose prior to the Effec-

tive Time and for which Chesapeake was responsible and must

indemnify EXOK.

NO RETROACTIVE INCREASE IN BASE FOR OVERHEAD

ADJUSTM ENTS IN ACCOUNTING PROCEDURE

In Stephenson v. Oneok Resources Co., 99 P.3d 717 (Okla.

Civ. App. 2004), Oneok acquired interests from PSEC, Inc., in

76 Oklahoma wells located in various counties, all subject to

various AAPL form operating agreements with COPAS accoun-

ting procedures. These accounting procedures were standard in-

dustry model forms and so treated for purposes of the litigation.

They provided an overhead rate for wells during drilling and a

lower overhead rate for producing wells. These rates were to be

adjusted on the first day of April each year by multiplying “the

rate currently in use by the percentage increase or decrease in the

average weekly earnings of Crude Petroleum and Gas Production

Workers for the last calendar year compared to the calendar year

preceding.” 99 P.3d at 719-20. The accounting procedure further

provided that all operator’s bills and statements rendered during

any calendar year “shall conclusively be presumed to be true and

correct after twenty-four (24) months following the end of any

such calendar year” unless written exception was made during

that 24-month period. Id. at 720. During the period PSEC opera-

ted the wells, it had in certain years voluntarily foregone annual

upward adjustments in the producing overhead rates. The work-

ing interest owners had paid PSEC’s joint interest billings for
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those years without complaint. After Oneok took over operations,

it audited the overhead rates and discovered that they had not

been escalated by PSEC in earlier years. Oneok then calculated

a producing overhead rate it believed should have been charged

by taking the initial rate in effect when each operating agreement

became effective and adjusting it forward by the applicable index

factor for each subsequent year. It then billed all non-operators

back to January 1998, the maximum period allowed by the 24-

month cutoff for challenges to the operator’s statements, and

Oneok continued to bill its recalculated rate from that point for-

ward. The non-operators refused to pay the recalculated rate and

filed for declaratory judgment seeking a determination that Oneok

was not entitled to escalate the overhead charges retroactively,

but that any adjustment must be based solely upon the rate in

effect for the preceding year multiplied by the annual adjustment

factor.

The trial court found that the COPAS language was ambigu-

ous and submitted the matter to a jury. The jury found for the

non-operators, holding that Oneok could charge only the over-

head rates based upon the rates that were in effect and actually

being billed at the time of Oneok’s acquisition plus or minus

the annual adjustment factor from that point forward. On appeal,

Oneok argued that the COPAS language was not ambiguous, and

based on Restatement (Second) of Contracts, § 211(2), that the

accounting procedure, because it was a standard industry form,

was to be interpreted as treating alike all parties similarly situated

without regard to a party’s individual knowledge or understand-

ing of the standard terms in the agreements. This was to fulfill

the purpose of interpreting standard industry forms in a manner

to promote uniform interpretation of agreements that are widely

used in an industry without regard to the chance circumstances

of a particular party. The Court of Civil Appeals disagreed, hold-

ing that the intent of the particular parties still controlled, that the

COPAS interpretation adopted years after the parties entered into

the operating agreement, although evidence of industry custom

and usage and properly considered by the jury, did not override

the intent of the parties. Thus, Oneok’s proposed instruction, that

a standard industry form should be interpreted to promote uniform

interpretation without regard to the chance circumstances of the

parties, was not a correct statement of Oklahoma law, and that

the instruction given permitting the jury to apply the parties’

common understanding as shown by the parties’ previous dealings

was correct.

Oneok also challenged the propriety of admitting the testimony

of Stephen Agee as contrary to the requirements of Daubert v.

Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) and

Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999), adopted in

Oklahoma in Christian v. Gray, 65 P.3d 591 (Okla. 2003). Agee

had 20 years’ experience with operating agreements for hundreds

of wells, both as operator and non-operating working interest

owner, and at the time operated 105 wells. However, Agee did

not claim to have experience in COPAS accounting. Agee testi-

fied as to his opinion based on his training, experience, and in-

dustry practice, regarding the meaning of the language “the rate

currently in use” as used in the overhead rate adjustment clause.

The Court of Civil Appeals held that the interpretation given the

language by COPAS members was not the only evidence to show

industry custom and practice, but that the interpretation given the

language by experienced oil and gas operators is also relevant

and reliable evidence of industry custom and practice.

Finally, non-operators asserted that they were entitled to re-

cover reasonable attorneys’ fees under Okla. Stat. tit. 12, § 936,

allowing such fees to the prevailing party “in any civil action to

recover for labor or services.” The court held that the overhead

charge was compensation for administrative, supervision, office

services, and warehousing costs and, thus, Oneok’s suit was one

to recover for those services, and a suit under § 936 for which

non-operators were entitled to attorneys’ fees as prevailing par-

ties in defending against Oneok’s counterclaim. However, non-

operators’ action for declaratory relief was not an action to re-

cover for labor or services, and therefore, non-operators were not

entitled to attorneys’ fees for prosecuting that claim. Thus, the

trial court had properly required the non-operators’ recovery of

attorneys’ fees to be apportioned between defense of the counter-

claim and prosecution of their own claim for declaratory relief.

M ARKET VALUE ROYALTY, FIDUCIARY DUTY, AND OTHER

ROYALTY ISSUES

On December 7, 2004, the Oklahoma Supreme Court rendered

the anxiously-awaited decision in Howell v. Texaco, Inc., No.

100164, 2004 WL 2823314 (Okla. Dec. 7, 2004). In Howell,

Texaco was both lessee/producer of gas and operator of a gas

processing plant to which Texaco’s share of produced gas was

taken and processed without a sale until the residue gas and re-

covered natural gas liquids were sold at the plant tailgate. Texaco

paid royalty on its market price and market value leases based on

prices Texaco as purchaser paid under percent-of-proceeds (POP)

contracts with non-affiliate producers behind the plant. Texaco’s

royalty owners claimed entitlement to royalty based on tailgate

residue values and recovered natural gas liquid values. In addi-

tion to issues of proper royalty payment for processed gas, Howell

presented the issue of whether Texaco as operator of its leases

owed a fiduciary duty to the plaintiff royalty owners. Further,

Howell involved plaintiffs’ claims of actual and constructive fraud

based upon failure to disclose certain information required by the

“check stub” provisions of the Production Revenue Standards

Act, Okla. Stat. tit. 52, §§ 570.1-570.15.

The supreme court found that there was a genuine issue of

material fact as to the market value of plaintiffs’ gas and whether

Texaco had underpaid royalties, and thus the court reversed the

trial court’s summary judgment holding that Texaco had properly

paid its royalty owners. However, the supreme court affirmed

summary judgment that Texaco owed royalty owners no fidu-

ciary duty, but reversed summary judgment for Texaco on the

royalty owner’s claims for actual and constructive fraud, finding

that material facts remained in dispute. Texaco petitioned for

rehearing on certain gas valuation issues, and Texaco’s petition

remains pending as of this writing (2/21/05).

Howell is an extremely important decision and has provoked

differing views between royalty owner and producer attorneys as

to its holding. The court’s decision is susceptible of varying in-

terpretations. A meaningful review of the decision requires an

understanding and discussion of facts that controlled the trial

court’s decision but some of these facts are not readily apparent

in the supreme court’s decision and in some instances are missing
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altogether. Under those circumstances, any meaningful discus-

sion of the decision runs the risk of coloring that discussion with

this reporter’s views. Therefore, it would be inappropriate to

undertake a full discussion of Howell while Texaco’s petition for

rehearing is pending. Such a discussion will be deferred until

after Texaco’s petition has been disposed of.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

CONVEYANCE OF ALL GRANTOR’S ROYALTY INTEREST IN

COUNTY IN ADDITION TO M ISDESCRIBED SPECIFIC

INTEREST RENDERS DEED AM BIGUOUS

The Texas Supreme Court’s puzzling decision in J. Hiram

Moore, Ltd. v. Greer, 48 Tex. Sup. Ct. J. 247, No. 02-0455, 2004

WL 3019204 (Tex. Dec. 31, 2004), may have the greatest

potential of any case in recent memory to unsettle Texas mineral

titles.

Greer and her mother and sisters partitioned their 80-acre

tract in I&GN RR Co. Survey 6, Abstract 232, in Wharton County

into four 20-acre tracts. After the partition Greer owned nonpar-

ticipating royalty interests in Tracts 1, 2, and 4 and owned the

surface and minerals, including executive rights, in Tract 3.

Tracts 1 and 2 were included in a 350-acre pooled unit, known

as the Six S Frels Gas Unit, for a gas well drilled in the Wm.

Barnard Survey No. 14, Abstract 801. After production began in

the gas unit, Greer executed a deed to Steger Energy Corp., con-

veying “all mineral royalties” that may be produced from “AB

801 SEC 14/W M BARNARD #14 SURVEY, Wharton County,

Texas, known as the MEDALLION OIL-SIXS FRELS UNIT.”

2004 WL 3019204 at *1. That description was followed by

another general description:

In addition to the above described lands, it is the intent

of this instrument to convey, and this conveyance does so

include, all of the grantors [sic] royalty and overriding

royalty interest in all oil, gas and other minerals in the

above named county or counties, whether actually or

properly described herein or not, and all of said lands are

covered and included herein as fully, in all respects, as if

the same had been actually and properly described herein.

Id.

Steger Energy shortly thereafter sold and conveyed the inter-

ests it had acquired from Greer and others to J. Hiram Moore,

Ltd. Two years later another well was drilled to a different hori-

zon in Greer’s Tract 3, and a pooled unit for the well included all

four tracts in which Greer had owned interests. Greer disputed

Moore’s claim to all the royalty attributable to Greer’s former

interest, and Moore sued for a determination of the parties’ res-

pective rights. The trial court granted Moore summary judgment

on the basis that it had acquired all of Greer’s royalty interests in

Wharton County. The court of appeals reversed, analogizing to

cases construing the Mother Hubbard clause of oil and gas leases.

It held that a clause like the one quoted above can only convey

small interests that are clearly within the more particularly des-

cribed conveyance and is ineffective to convey a significant

property interest not clearly contemplated by the language of the

conveyance.

The supreme court expressed no opinion on the court of ap-

peals’ reasoning, instead holding the Greer-Steger deed ambigu-

ous. In Smith v. Allison, 301 S.W.2d 608 (Tex. 1957), the court

observed, a deed was held ambiguous when a general description

conveyed a significantly greater interest (surface and minerals in

land included within the specific description) than the specific

grant (minerals only) and when the amount paid for the con-

veyance appeared to relate only to the mineral interest specifi-

cally described. The deed there in question contained material

inconsistent provisions that rendered it uncertain. The Greer-

Steger deed presented a similar problem, in the court’s view.

The specific description pointed to a survey, the Barnard Survey

No. 14, in which Greer apparently owned no interest, whereas the

general description included all of her royalty interests in the

county. The deed in effect stated that Greer conveyed nothing

and that she conveyed everything, said the court, and was there-

fore ambiguous. It remanded the case to the trial court to hear

evidence of the parties’ intent.

Justice Owen’s dissent ably dissects the many troubling aspects

of the majority opinion. She discerns no principle in the decision

that will give stability and predictability in construing deeds. In-

stead, we are told only that where there is at least one specific

grant and it fails, an unambiguous general grant is rendered am-

biguous. Justice Hecht, concurring in the majority opinion, dis-

cerns but one principle: hard cases make bad law.

How do we know when a general conveyance, unambiguous

on its face, results in an ambiguous deed open to challenge at any

time? Justice Owen’s answer is that we do not know, and she

seems entirely correct. In rendering this patently result-oriented

decision, the court must have considered the warnings by amici

curiae of the danger to the stability of mineral titles to be exag-

gerated. Most likely they are not.

LANDOW NER LACKS STANDING TO SUE FOR SURFACE

DAM AGE THAT OCCURRED BEFORE PURCHASE

The court in Cook v. Exxon Corp., 145 S.W.3d 776 (Tex.

App.—Texarkana 2004, no pet.), followed Denman v. Citgo

Pipeline Co., 123 S.W.3d 728 (Tex. App.—Texarkana 2003, no

pet.), Exxon Corp. v. Pluff, 94 S.W.3d 22 (Tex. App.—Tyler

2002, pet. denied), and Senn v. Texaco Inc., 55 S.W.3d 222

(Tex. App.—Eastland 2001, pet. denied), in holding that a land-

owner has no standing to sue over an injury to land purchased

after the injury occurred.

Exxon operated its Piercy lease from the 1930s until it sold

the property in 1990. Cook bought the land from the Piercy family

in 1994 and sued Exxon in 2000, complaining of concrete der-

rick corners, concrete equipment pads, pipe, and other debris left

at the sites of abandoned wells and of the existence of unfilled

pits. A cause of action for injury to property belongs to the person

owning the property at the time of the injury, the court pointed

out in upholding summary judgment against Cook. A subsequent

purchaser lacks standing unless he has been assigned the former

owner’s cause of action, if any.

The twist in this case was the landowner’s argument that a

subsequent owner does have standing if the injury is temporary.



MINERAL LAW NEWSLETTER page 13

Cook was personally aggrieved, he alleged, because Exxon’s

injury to his property was a continuing tort, causing a new, tem-

porary injury every day the conduct was repeated. The court dis-

agreed. Even if the distinction between temporary and permanent

injury is relevant to the issue of standing, a current owner would

have standing only if a new injury occurred while he or she

owned the property. Cook had failed to present any evidence of

new injuries: the only damages he alleged were the decrease in

the value of the land due to the physical presence of the derrick

corners and pipes. Nothing had changed while Cook owned the

property. Nor was Exxon’s conduct a continuing tort, one in-

volving wrongful conduct that is repeated until desisted, each day

creating a separate cause of action. Cook presented no evidence

that Exxon had committed any wrongful conduct since it assigned

the lease in 1990.

JOINT OW NER M AY NOT ASSERT PREFERENTIAL RIGHT

AFTER TAKING INCONSISTENT ACTION

Mulvey v. Mobil Producing Texas & New Mexico Inc., 147

S.W.3d 594 (Tex. App.—Corpus Christi 2004, pet. denied), de-

cided the appeal by Mulvey, a nonoperating working interest

owner, of the adverse pretrial disposition of his claims against

the operators of two wells and other nonoperators. The essence

of Mulvey’s action was that he had been denied oil and gas

production to which he was entitled.

Mulvey purchased mineral and leasehold interests subject to

a 1951 joint operating agreement that included a preferential right

to purchase provision, requiring any party desiring to sell an in-

terest in the contract area to offer the interest to the others. The

preferential right was not honored by Mulvey’s seller. After

Mulvey’s acquisition two nonoperating parties to the agreement,

Mobil and Arco, entered into farmout agreements with Pecos De-

velopment Corporation, the operator, under which Pecos drilled

two gas wells, the 71-1 well and the 71-2 well. Neither Mobil nor

Arco complied with the preferential right by offering the farmout

to any party to the agreement other than Pecos.

After the Mobil and Arco farmouts to Pecos, Mulvey and

Pecos entered into an agreement as part of Pecos’s effort to ob-

tain an exception to Texas Railroad Commission spacing rules,

under which Pecos assigned Mulvey an interest in production

from the 71-1 well in exchange for Mulvey’s release of a lease on

the well’s drillsite. Mulvey then brought a forced pooling action

before the Railroad Commission under the Mineral Interest

Pooling Act whereby he acquired an interest in the 71-2 well.

Claiming he was not being paid his proper share of production

from the wells, Mulvey thereafter filed several related complaints

with the Railroad Commission against Pecos and against Bay

Rock Operating Co., its successor operator. After the Railroad

Commission dismissed his complaints, he filed the suit that re-

sulted in this appeal against the operators and various non-

operating working interest owners, including Mobil and Arco.

The court of appeals first sustained the trial court’s dismissal

of certain of Mulvey’s claims that involved matters within the

primary jurisdiction of the Railroad Commission. The articles of

Mulvey’s pleadings that were stricken by the trial court primarily

involved questions of permits, allowables, and rule exceptions.

Mulvey conceded these were within the Commission’s primary

jurisdiction but argued the Commission’s rulings against him had

resulted from the defendant operators’ fraudulent misrepresen-

tations in the Commission proceedings. Although Railroad Com-

mission orders can be attacked directly if they are clearly illegal,

unreasonable, or arbitrary, the court observed, the attack must be

launched directly against the Commission itself in an action filed

in Travis County. Mulvey had failed to do this, and the trial court

had no jurisdiction to entertain collateral attacks of Commission

decisions made within its statutory authority.

Mulvey also asserted the nonoperator defendants were vicari-

ously liable for the acts and omissions of the operators by their

authorization and ratification of the operator’s alleged illegal

acts, a notion rejected by the trial court in its granting summary

judgment. The court of appeals agreed with the trial court. Au-

thorization and ratification, it pointed out, are elements used to

determine whether an agency relationship exists and are not

otherwise used to establish vicarious liability outside an agency

relationship. Mulvey had failed to allege an agency relationship

between the nonoperator defendants and the operator. Moreover,

the relationship between operator and nonoperator is purely con-

tractual, and the operating agreement in question gave the opera-

tor complete charge of the management, development, and opera-

tion of the contract area, leaving the nonoperators no ability to

direct or control the operators’ actions relating to gas production.

The court then turned to Mulvey’s claims against Mobil and

Arco based on their failure to have offered Mulvey the right to

share in their farmouts to Pecos in violation of the operating

agreement’s preferential right. It first rejected the defendants’

argument that Mulvey’s own assignor’s failure to observe the

preferential right had deprived Mulvey of standing to assert sub-

sequent violations. It agreed with the defendants, however, that

Mulvey was barred from asserting the claims against them by

quasi estoppel. Quasi estoppel, the court noted, precludes a party

from asserting, to another’s disadvantage, a right inconsistent

with a position previously taken by him. With respect to the 71-1

well, Mulvey had, by taking an assignment from Pecos, clearly

benefited from the very farmouts by Mobil and Arco of which he

now complained. Similarly, Mulvey had already asserted his right

to proceeds from the 71-2 well through his forced pooling action,

having benefited from the Railroad Commission order allocating

him a share of production attributable to the farmouts.

RAILROAD COM M ISSION M AY CHANGE PROCEDURAL RULE

TO APPLICANT’S DETRIM ENT

The court in Pantera Energy Co. v. Railroad Commission,

150 S.W.3d 466 (Tex. App.—Austin 2004, no pet.), was called

upon to decide whether the Texas Railroad Commission had

acted improperly in imposing notice requirements allegedly out-

side its rules, and then amending its rules, in a manner unfavor-

able to Pantera, the applicant in a proceeding to dissolve certain

pooled gas units in the Panhandle West Field.

Field rules for the Panhandle West Field in effect since 1948

require the dedication of 640 acres to each producing gas well.

In 1997 Pantera, the operator of a number of gas wells in the

field, filed an application with the Railroad Commission seeking

an exception to the field rules to enable it to drill an additional

well in one of its 640-acre units. As required by Commission

Rule 38(h), Pantera gave notice of the application to offset oper-
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ators and unleased mineral owners. When an offset operator pro-

tested, Pantera withdrew its application.

In 2000 and 2001 Pantera filed 48 applications under Rail-

road Commission Rule 38(d)(3) to dissolve pooled units in the

field into the units’ component parts. Since the constituent tracts

were already divided into their current sizes and configurations

before field rules were promulgated, Pantera believed it would be

entitled to drill a well on each separate tract notwithstanding the

rules. At the time Pantera filed its application, Rule 38(d)(3)

required notice of such an application only to operators and les-

sees of tracts within the pooled unit to be dissolved, in this case

only Pantera itself, not those in offset tracts. It further provided

that if no protest were filed within the time set forth in the notice

of application, the application would be granted administratively.

Having determined that Pantera’s applications were, in effect,

attempts to circumvent its density rules, the Railroad Commis-

sion nevertheless declined to consider them until Pantera gave

notice to offset operators and unleased mineral owners. Pantera

refused, insisting that no notice was required and that, if no

protest were lodged, the Railroad Commission must grant its

applications without deliberation. The Commission dismissed

Pantera’s applications, whereupon Pantera filed suits seeking a

declaration that the Commission had acted arbitrarily and capri-

ciously in requiring notice beyond its rules and judicial review of

the Commission’s dismissal orders. Shortly after the suit was

filed, the Commission amended its Rule 38(d)(3) to expressly

require notice to offset operators and unleased mineral owners

and asserted that the parties’ dispute was now moot because of

the amendment. The district court agreed and dismissed Pantera’s

suits.

Pantera maintained on appeal that the former rule, in effect

when it filed its application, governed the notice it was required

to give and that its suits should therefore not have been dismissed

as moot. The Commission’s amendment of the rule was substan-

tive in nature, it argued, and thus could not be applied retro-

actively. To do so, it urged, would deprive it of vested rights.

The Commission countered that the notice newly required by the

Rule 38(d)(3) amendment was only procedural and should be

applied from its effective date forward to govern any considera-

tion of Pantera’s applications. The amendment removed any con-

troversy because the rule Pantera claimed had been breached no

longer existed. The court of appeals adopted the Railroad Com-

mission’s view and affirmed the trial court’s dismissal.

Notice requirements have long been considered to be proce-

dural in nature, the court noted, and no litigant has a vested right

in a procedural remedy. Pantera argued that the Commission’s

amendment was substantive, not merely procedural, since the

former rule required the Commission to grant a Rule 38(d)(3)

application, whereas the new rule afforded it discretion. It poin-

ted especially to the old rule’s language that if no protest were

filed, “the application will be granted administratively,” in con-

trast to the new rule’s provision that a Commission examiner “may

grant administrative approval if the Commission designee deter-

mines that granting the application will not result in the circum-

vention of the density restriction of this section” and if no protest

were filed. A substantive rule, the court acknowledged, will not

ordinarily be applied prospectively. It disagreed with Pantera,

however, that the words “will be granted administratively” meant

the Commission had no choice but to grant the application in the

absence of protests and no discretion to require additional notice

or to consider other factors before granting it. Although the word

“shall” or “will” is generally construed as mandatory, courts have

construed it as merely directive when the nature and object of a

statute or rule support such a construction. The court was persua-

ded, it said, that the only issue in Pantera’s suits turned on a pro-

cedural question: whether Pantera had to give notice to offset

operators and mineral owners. It was further persuaded that the

Commission could make a procedural change in its notice re-

quirements that would apply to future steps in pending appli-

cations.

What the dispute was all about, the court summed up, was

that the issue of notice undeniably affected the likelihood that a

protest would be filed. It rejected Pantera’s interpretation of the

former rule, that it was entitled to a bar against timely protests.

Pantera had at best an expectation, not a right, to dissolve its

units, and the Commission’s change in its notice procedure de-

prived it of no vested right.

OUTLINE ON TOBIN M AP IS SUFFICIENT AS LEGAL

DESCRIPTION WHERE COUPLED W ITH LIST OF LEASES

Dixon v. Amoco Production Co., 150 S.W.3d 191 (Tex.

App.—Tyler 2004, pet. denied), upheld the validity of Amoco’s

designation of a pooled unit against a statute of frauds challenge

by lessors Dixon and Witcher.

Amoco’s oil and gas leases from Dixon and Witcher granted

the lessee authority to pool all or part of the leased premises with

other land by filing a designation of pooled unit in the appro-

priate county records. Amoco drilled a producing gas well on the

land covered by its lease from Dixon and then filed a unit desig-

nation for record. For a land description, two exhibits were at-

tached to the unit designation, the first containing a list of 44

leases that collectively embraced some 1,500 acres, including the

Dixon and Witcher leases, described by recording references,

and the second consisting of a Tobin map marked with a bold

outline encircling eleven tracts comprising 645 acres intended as

Amoco’s pooled unit. After Amoco drilled two more gas wells

in the unit, Dixon and Witcher filed suit against Amoco, seeking

a declaratory judgment that the pooling designation was void

because it did not contain a sufficient legal description. The

Witcher lease had therefore expired, and the Dixon lease had

partially expired, they alleged, for lack of production, and Dixon

was entitled to royalty production from his tract undiminished by

the effect of pooling. After a trial limited to the issue of the suf-

ficiency of the description, the trial court entered a judgment that

it was legally sufficient.

After noting that the sufficiency of the description in any

instrument transferring a property interest is a question of law

subject to a de novo review, the court of appeals rehearsed the

rules applicable in determining the question. The statute of frauds

requires that all conveyances of real property be in writing and

contain a sufficient legal description. For a legal description to

be sufficient, the writing must furnish within itself or by refer-

ence to some other existing writing the means or data by which

the land to be conveyed may be identified with reasonable cer-

tainty. If enough information appears in the description so that a
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party familiar with the locality can identify the premises with

reasonable certainty, the description is legally sufficient. Ap-

plying these rules, the court agreed with Amoco that the list of

leases and map attached to the unit designation should be con-

sidered together in determining the sufficiency of its description.

A surveyor had testified for Amoco that after obtaining copies

of the 44 listed leases and gathering information from the deeds

referenced in them, he was able to plot which lease tracts fell

within the outlined area of the map and which of those tracts’

boundaries the outline followed. A surveyor who testified on be-

half of Dixon and Witcher did not dispute that a metes and bounds

description later compiled by Amoco for a replacement unit des-

ignation essentially matched the tracts outlined on the Tobin

map. The unrebutted testimony of a surveyor witness that an

interest in real property can be identified with reasonable cer-

tainty is enough evidence for a trial court to determine that a

legal description is sufficient, the court declared. A reasonable

certainty is all that the law requires. The court remarked on the

wealth of information included in the Tobin map and concluded

that the combination of the information available from the list of

leases and the detail of the map was enough to provide a suf-

ficient legal description.

The opinion does not give much detail about the outline

traced on the map. Presumably it followed tract boundaries iden-

tifiable from recorded deeds and represented on the map. Such

a depiction, it would appear, can only be considered sufficient as

a legal description if it can be tied to recognized boundaries

through references within the instrument.

GAS CONTRACT BETW EEN PARENT AND SUBSIDIARY NOT

PROVEN A SHAM ; POST-PRODUCTION COSTS M AY BE

DEDUCTED FROM  ROYALTY

Ramming v. Natural Gas Pipeline Co., 390 F.3d 366 (5th Cir.

2004), involved the calculation of gas royalty under two leases,

one requiring the lessee to pay the lessor 1/8 of the net proceeds

from sales at the mouth of the well and the other 1/8 of the mar-

ket value at the well of gas sold or used. Gas produced from the

leases was sold pursuant to a gas sales agreement entered into in

July 1997, between MC Pandhandle Inc., as seller, and its parent

corporation MidCon Gas Services, as purchaser. The agreement

called for deduction of gathering and transportation charges from

the price paid for the gas. At about the time of the gas contract,

the parent corporation of MidCon Gas Services reorganized MC

Pandhandle, the lessee-gas seller, so that it was no longer a Mid-

Con subsidiary, and shortly thereafter sold MC Panhandle to

Chesapeake Operating, Inc., which reorganized it as Chesapeake

Panhandle Limited Partnership. Chesapeake began deducting a

proportionate share of MidCon’s gathering and transportation

fees from the lessors’ royalty payments, and the lessors sued for

underpayment of royalty due to wrongful deduction of the pur-

chaser’s post-production charges.

Since Chesapeake’s sales were made at the wellhead, the

plaintiffs argued, any expenses incurred beyond the wellhead were

not to be deducted from the royalty owners’ share. The trial court

granted summary judgment to the plaintiffs, ruling that deduction

of post-wellhead gathering and transportation fees and expenses

constituted a breach of the leases’ royalty clauses. Specifically,

relying on Texas Oil & Gas Corp. v. Hagen, 683 S.W.2d 24

(Tex. App.—Texarkana 1984), judgment set aside on settlement,

760 S.W.2d 960 (Tex. 1988), the district court held that the 1997

gas sale contract was a sham transaction that did not provide a

proper basis for calculation of royalties.

The court of appeals reversed the plaintiffs’ summary judg-

ment. A thorough review of the record, it said, indicated the dis-

trict court erred in finding the gas contract a sham transaction.

There was no evidence to suggest that the relationship between

MidCon and MC Panhandle was such that the subsidiary was

merely a name or conduit through which the parent conducted its

business, as in Texas Oil & Gas v. Hagen. In fact, there was no

evidence in the record regarding the relationship between MidCon

and MC Panhandle at all except that they were parent and sub-

sidiary. The mere fact that a subsidiary is wholly owned by the

parent and there is an identity of management does not justify

finding that any transaction between the two is a sham.

Absent language in the lease to the contrary, under Texas law

royalty is subject to costs incurred after production, such as

gathering costs, costs of rendering product marketable, and trans-

portation costs, noted the court. The royalty provisions of the

plaintiffs’ leases called for payment based on net proceeds from

sale at the mouth of the well and on market value at the well. A

royalty clause based on “net proceeds” allows for deduction of

expenses from gross proceeds of sale. “Market value at the well”

is determined either by comparable sales or, when those are

unavailable, by subtracting reasonable post-production costs from

the market value at the point of sale.

Here, drawing all reasonable inferences in favor of the non-

movant for summary judgment, the gathering and transportation

charges were permissible. Contrary to the plaintiffs’ contention

that no deduction should be made from the wellhead price, the

evidence suggested the very purpose of the deductions was to

arrive at a wellhead purchase price. Although under Texas law

any post-production costs deducted from market value must be

reasonable and the gathering charges here were admittedly high,

the burden was on the plaintiffs to prove market value, including

the reasonableness or unreasonableness of any post-production

deductions. The plaintiffs had offered no evidence of comparable

sales or that the deducted gathering charge was not reasonable.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOM ING SUPREM E COURT FINDS SEVERANCE TAX

EXEM PTION STATUTE APPLIES SEPARATELY TO EACH

OW NER IN A WELL AND IS TRIGGERED BY THE GROSS PRICE

RECEIVED

In Lance Oil & Gas Co. v. Wyoming Department of Revenue,

2004 WY 156, 101 P.3d 899 (Wyo. 2004), the Wyoming Supreme

Court was presented with two issues certified by the District

Court for Campbell County, Wyoming, concerning interpretation

of Wyo. Stat. Ann. § 39-14-205(f) that grants an exemption from

the severance tax for the first 24 months of production from

certain wells “or until the price received by the producer for the
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new production is equal to or exceeds . . . [$2.75] per MCF of

natural gas. . . .”

Lance Oil & Gas Co. owned a non-operating working interest

in oil and gas wells for which Barrett Resources was the opera-

tor. Lance claimed an exemption pursuant to the statute and the

Department of Revenue rejected Lance’s claim, concluding that

the exemption applied only when the gross price received by the

operator of the well fell below the trigger price. The State Board

of Equalization (SBOE) affirmed the Department of Revenue’s

(DOR) ruling and Lance appealed to district court. The district

court certified the following two issues: (1) Did the SBOE cor-

rectly determine that the term “price” in the new well incentive

statute denotes a gross price as opposed to a net price; and (2) did

the SBOE correctly determine that the new well incentive trigger

price is only the price received by the operator, or does “pro-

ducer” also mean an owner who takes in kind and receives a

price for its production?

Lance argued that the term “price” as used in the statute

means a “net price,” being the gross price less any transportation,

processing, and other expenses incurred by the taxpayer prior to

sale of the gas. The court found the term “price” as used in the

statute was unambiguous and meant the full amount paid. The

court stated that had the legislature intended for the statute to

apply to the net price it would have stated so, as it had in other

tax statutes referring to the “fair market value” or “taxable value.”

The court found unpersuasive Lance’s argument that it should be

allowed to subtract its post-production, transportation, and other

processing costs to arrive at the net price of the mineral for

purposes of applying the new well incentive exemption.

As to the second issue, the court found the term “producer”

as used in the statute to be ambiguous and when construed in

context includes a working interest owner who receives a price

for its production. The court looked at various definitions of

“producer” and found that in the oil and gas industry the term can

mean two different entities: an owner who operates wells or a

non-operating interest owner. Given the various possible mean-

ings in the industry, and without a statutory definition in the tax

statutes, the court found the term “producer” in this context is

ambiguous.

While review of the taxation statutes did not provide the court

much illumination in understanding the meaning of the “price

received by the producer,” the court found that the most logical

interpretation must include any owner who sells its own produc-

tion and receives a price. In this case that would include both

Barrett, whose price was above the trigger price, and Lance, whose

price was below the trigger price, such that one “producer” is

entitled to the severance tax exemption while another producer

in the same wells is not entitled to such exemption.

OW NER OF EXECUTIVE POW ER FOUND NOT TO HAVE

BREACHED DUTY TO PERPETUAL ROYALTY OW NERS

In Carlson v. Flocchini Investments, 2005 WY 19, owners of

perpetual royalty interests filed an action against the mineral

owners and surface owner for breach of contract, breach of

fiduciary duty, and breach of the covenant of good faith and fair

dealing.

The district court granted summary judgment in favor of the

mineral owners on the breach of contract claim. The royalty

owners’ claims for breach of fiduciary duty and breach of the

covenant of good faith and fair dealing went to trial, where the

court entered judgment in favor of the mineral owners. Royalty

owners appealed to the Wyoming Supreme Court.

In 1957, Wright and Spielman each owned mineral interests

in a large tract of land. Pursuant to a Cross Conveyance and

Stipulation of Interest, Wright acquired all of the mineral interest

of Spielman, including the executive rights, while Spielman re-

tained a non-participating perpetual royalty interest. During the

next 22 years, Wright conveyed his minerals to the defendant

mineral owners while Spielman conveyed her royalty interest to

the plaintiff royalty owners.

In 1981, the royalty owners filed suit against the mineral

owners claiming that the mineral owners diverted overriding roy-

alty interests to themselves rather than sharing those payments

with the royalty owners as required by the Stipulation. This suit

was settled in 1982 when the parties entered into a settlement

agreement that allocated the overriding royalty among the per-

petual royalty owners. The agreement also provided

The mineral owners shall negotiate all future oil and gas

leases and other mineral leases in good faith and as or-

dinary prudent mineral owners. . . . Except as specifically

hereinafter provided, should the Mineral Owners acquire

an overriding royalty in the Subject Lands, the same shall

be considered to be part of the “landowner’s royalty.”

In 1994, a portion of the surface of the property was owned

by Durham Ranches, Inc., whose stock was owned entirely by

Armand Agra, Inc., two of whose seven shareholders were par-

ties or successors to parties to the 1982 settlement agreement.

One of these, Flocchini, was charged with negotiating an oil and

gas lease on behalf of the mineral owners and with negotiating a

surface damage agreement on behalf of Durham Ranches. Petrox

took a lease from the mineral owners who reserved a 15% roy-

alty, while Petrox paid Durham Ranches $50,000 for a letter

agreement granting the surface owner a per well damage payment

and a 3% overriding royalty interest.

Upon learning of the letter agreement and overriding royalty

granted to Durham Ranches, the royalty owners filed for a share

of the overriding royalty claiming breach of contract, breach of

the covenant of good faith and fair dealing, breach of fiduciary

duty, conversion, tortious interference, constructive fraud, and

alter ego liability. Both parties filed for summary judgment.

The trial court granted summary judgment for the mineral

owners on all claims except breach of the covenant of good faith

and fair dealing and breach of fiduciary duty by Flocchini. After

a trial on these issues, the court found in favor of Flocchini.

On appeal to the Wyoming Supreme Court, the royalty owners

claimed that the 3% overriding royalty negotiated by Flocchini

for Durham Ranches violated the 1982 settlement agreement. In

response, the mineral owners argued that the overriding royalty

was owned not by the mineral owners but by the surface owner,

Durham Ranches, which was not party to the settlement agree-

ment. The supreme court held, first, that breach of contract could

only lie against mineral owners who were parties to the original

settlement agreement, or their successors in interest, thus dis-
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missing the claim against Durham Ranches, among others. As to

the remaining mineral owners, the supreme court upheld the de-

nial of summary judgment against them because the 1982 settle-

ment agreement only applied to royalties acquired by the mineral

owners. In this case only Durham Ranches acquired an over-

riding royalty and Durham Ranches was not a mineral owner

party to that settlement agreement.

The supreme court then looked at the standard of care owed

by Flocchini to the royalty owners. The royalty owners argued

that the trial court erred in finding that the 1982 settlement agree-

ment defined the standard of care and only required the owner of

the executive right to act in good faith and as a prudent mineral

owner. The supreme court upheld the trial court by finding that

since the parties had defined, in an unambigous contract, the

standard of care to be exercised by the owner of the executive

right, that is the standard that applied, not the standard owed by

the owner of the executive right to the owner of a royalty interest.

The royalty owners next argued that regardless of the standard

of care owed by Flocchini, he violated that standard by self

dealing in negotiating the lease terms with Petrox. Notwithstand-

ing evidence that Petrox initially offered to take its mineral lease

subject to a 16-2/3% royalty, the supreme court stated that it

could not find erroneous the trial court’s findings that Flocchini

acted in good faith, as a prudent mineral owner, and fulfilled the

duties owed to the royalty owners, including those set out in the

1982 settlement agreement.

WYOM ING LEGISLATURE PASSES SURFACE DAM AGE

COM PENSATION ACT FOR SPLIT ESTATES

Once the governor has signed SF 60, as he is expected to

do, Wyoming will have significantly altered its law concerning

duties owed by an oil and gas developer to the surface owner

who does not own all of the minerals under its surface. See

Sen. File No. 0060 (to be codified at Wyo. Stat. §§ 30-5-401

through 30-5-410), available at http://legis.web.state.wy.us/

2005/introducedISF0060.pdf. The act requires five days’ notifi-

cation to the surface owner by the operator prior to entry on the

surface for non-surface-disturbing activities and at least 30 days’

notice prior to oil and gas operations. Prior to conducting opera-

tions the operator will be required to obtain the written consent

of the surface owner or waiver of the requirements under the act.

The surface owner and operator are required to attempt good

faith negotiations to reach a surface use agreement.

Applications to the Wyoming Oil and Gas Conservation Com-

mission for permits to drill will be required to certify that notice

was given, that the parties attempted good faith negotiations, and

that (1) the surface owner’s written consent was obtained; (2) a

surface use agreement has been entered into providing compen-

sation to the surface owner for damages to the land, loss of pro-

duction and income, and loss of value of improvements caused

by oil and gas operations; or (3) a waiver was obtained from the

surface owner of its rights under the act. In the event the surface

owner and operator are unable to reach an agreement on surface

use, the operator may provide the Commission a bond of at least

$2,000 per well. If the operator conducts its operations without

a surface damage agreement, the surface owner may request pay-

ment for damages from the operator. If adequate payment is not

made by the operator, the surface owner may bring an action

within two years after the damage has been, or should have been,

discovered. The effective date for the act is July 1, 2005.

C A N A D A  —  M I N I N G

C H R I S  G .  B A L D W I N  A N D  C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

YELLOW KNIFE COURT DECISION ASSIGNS BLAM E FOR

GIANT M INE INCIDENT TO EM PLOYEES, COM PANY, UNION ,

SECURITY FIRM , AND GOVERNM ENT

On December 14, 2004, in the case of Fullowka v. Royal Oak

Ventures Inc., 2004 NWTSC 66, a Yellowknife court has awarded

$10.7 million in damages to the families of nine men killed by a

bomb placed at Yellowknife’s Giant Mine during a labour dis-

pute on September 18, 2002. The Workers’ Compensation Board

filed the case on behalf of the affected workers and their families.

The case provides guidance for employers and unions dealing

with industrial disputes, and is unique in that it found the actions

or inactions of a number of parties contributed to the deaths.

Mr. Justice Arthur Lutz ruled that none of the involved parties

did enough to control the relentless and escalating violence on

the picket line that summer. The court divided the damages among

the following persons, on the following grounds:

- Roger Warren, a striking miner who placed the bomb (26%

responsible for damages assessed);

- Royal Oak Mines Inc., which owned the mine at the time,

because it chose to maintain operations during the labour

disruption, and bargained in bad faith (23% responsible for

damages assessed);

- the Canadian Auto Workers union’s predecessor union, be-

cause it encouraged union members to participate in illegal

activities, did nothing to stop illegal acts during the strike,

and bargained in bad faith (22% responsible for damages

assessed);

- two individual members of the executive of the striking

union, because they encouraged and participated in illegal

activities (each 2% responsible for damages assessed);

- one striking employee because he caused explosions at the

mine site prior to the explosion, and participated in other

illegal activities as well (1% responsible for damages asses-

sed);

- Pinkerton’s of Canada, a private-security firm hired to patrol

the site, because it failed to keep the property secure (15%

responsible for damages assessed);

- the government of the Northwest Territories, because it

breached its responsibility for enforcing mine safety legis-

lation (9% responsible for damages assessed).

The court also awarded additional damages of $500,000 to a

miner who suffers from post-traumatic stress disorder relating to

the incident. At least one party has stated publicly that it plans to

appeal Mr. Justice Lutz’s decision.



Upcoming Programs

Oil and Gas Agreements: The Production & Marketing Phase
May 19-20, 2005 ! Santa Fe, New Mexico

Natural Resources Law Teachers Institute
June 2-5, 2005 ! Santa Fe, New Mexico

51st Annual Rocky Mountain Mineral Law Institute
July 21-23, 2005 ! Portland, Oregon

International Energy Law, Contracts, and Negotiations: Part I
September 26-30, 2005 ! Houston, Texas

International Energy Law, Contracts, and Negotiations: Part 2
October 3-7, 2005 ! Houston, Texas

Oil & Gas Law Short Course
October 17-21, 2005 ! Boulder, Colorado

Federal Oil & Gas Leasing Short Course
October 17-21, 2005 ! Boulder, Colorado

For additional information, contact the Foundation:

Tel (303) 321-8100  ! Fax (303) 321-7657

E-Mail info@rmmlf.org

Non-Profit Org.
U.S. POSTAGE

PAID
Boulder, Colorado

Permit No. 273

MINERAL LAW NEWSLETTER

Published by the

Rocky Mountain
Mineral Law Foundation

9191 Sheridan Blvd., Suite 203
Westminster, CO 80031, USA

RETURN SERVICE REQUESTED

Volume XXII, Number 1, 2005
ISSN 0897-6694



VOLUM E XXII

NUM BER 3, 2005
PUBLISHED BY THE ROCKY M OUNTAIN M INERAL LAW  FOUNDATION

F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

NOTICE M INING IN RIPARIAN AREAS DOES NOT VIOLATE

NORTHW EST FOREST PLAN

A recent decision issued by a California federal district court

concludes that the Northwest Forest Plan does not require plans

of operation (POOs) for mining in riparian areas, unless the

mining is likely to result in a significant disturbance of surface

resources. Karuk Tribe v. U.S. Forest Service, No. C 04-4275

SBA, 2005 WL 1562945 (N.D. Cal. July 1, 2005). In 1994, the

Secretaries of Agriculture and Interior approved the Northwest

Forest Plan (the Plan). The Plan amends numerous Bureau of

Land Management and Forest Service plans for areas within the

range of the northern spotted owl in the Northwestern United

States. The Plan imposes ecosystem wide standards and land use

allocations designed to balance extractive uses of federal land

with protection of wildlife species. Slip op. at 3-4. One of the

land use allocations adopted in the Plan is Riparian Reserves,

where conservation of aquatic and riparian resources is to be

given emphasis. Id. at 4. Along with other standards governing

continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

M ONTANA FEDERAL DISTRICT COURT FINDS EIS

INADEQUATE AND NINTH CIRCUIT ENJOINS COALBED

M ETHANE DEVELOPM ENT PENDING APPEAL

The U.S. District Court for the District of Montana granted in

part and denied in part cross-motions for summary judgment in

a challenge to the Bureau of Land Management’s (BLM) ap-

proval of the 2003 Final Statewide Oil and Gas Environmental

Impact Statement (Statewide EIS) and proposed amendments to

the Resource Management Plan (RMP). In the consolidated cases

known as Northern Plains Resource Council v. Bureau of Land

Management, Civ. Nos. 03-69, 03-78 (D. Mont. Feb. 25, 2005),

Judge Anderson of the Montana district court ruled that the

Statewide EIS failed to analyze an appropriate range of alter-

natives for development of coalbed methane (CBM) as required

by the National Environmental Policy Act (NEPA). That inade-

quacy, the district court found, resulted from the BLM’s failure

to consider a “phased development” alternative that would con-

template a lesser degree of development than full-field develop-

continued on page 4
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E N V I R O N M E N T A L  I S S U E S

R O G E R  L .  F R E E M A N

—  R E P O R T E R  —

TENTH CIRCUIT ISSUES IM PORTANT RULING ON

APPLICATION OF CLEAN WATER ACT TO INACTIVE

M INE SITES

On August 24, 2005, the Tenth Circuit issued an important

decision in Sierra Club v. El Paso Gold Mines, Inc., No. 03-1105

(10th Cir. Aug. 24, 2005), on appeal from the U.S. District Court

for the District of Colorado. The case explores and expands upon

prior precedent surrounding the application of the Clean Water

Act to inactive mining sites. The issue has generated much de-

bate among environmental groups, industry, and various adminis-

trative agencies and had been addressed by some courts, but not

by the Tenth Circuit. The decision may broaden the reach of the

National Pollutant Discharge Elimination System (NPDES) per-

mitting system to inactive mine sites across the Rocky Mountain

West. However, the decision reiterates the need to firmly es-

tablish a hydrologic connection between the pollutant discharge

from an inactive mine site and the ultimate receiving waters in

order to sustain a Clean Water Act claim.

The case originated in the historic Cripple Creek Mining Dis-

trict in Teller County, Colorado—an area that has been the sub-

ject of environmental focus for some decades. The specific site

at issue, consisting of approximately 100 acres of land, is owned

by El Paso Gold Mines, Inc. (El Paso). El Paso never conducted

mining operations on the property, upon which an inactive gold

mine, the El Paso Mine, is located. A key feature of the mine is

continued on page 5
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minerals management, the Plan requires that a POO be approved

for all mining operations located within a Riparian Reserve. Id.

The Karuk Tribe’s suit alleged that the Forest Service vio-

lated the Plan, and the Klamath National Forest Plan, by allow-

ing mining operations located in Riparian Reserves to proceed

under a notice of intent (NOI), rather than a POO. Id. at 10. The

Tribe argued that the Klamath Forest Plan, which incorporated

the POO requirement, is binding on the Forest Service and that,

accordingly, the Forest Service is compelled to require a POO

for every operation conducted within a Riparian Reserve. The

court disagreed, first observing that such a requirement would

violate the General Mining Law and 36 C.F.R. § 228, under

which the Forest Service may not require a POO for mining

operations that are not likely to result in a significant disturbance

of surface resources. Id. at 18. However, rather than concluding

that the POO requirement violated the statute and regulations, the

court concluded that under the Plan itself, and the Forest Ser-

vice’s longstanding interpretation of it, no POO can be required

for mining operations in a Riparian Reserve unless it is likely to

result in a significant disturbance of surface resources. Id. at

18-22. The Plan states that its standards do not apply where they

would be contrary to existing law and regulation. Id. at 18-19.

The court reasoned that because a blanket requirement man-

dating a POO for all mining operations in Riparian Reserves

would violate the Part 228 mining regulations, the Plan by its

terms provides that the regulations supersede the POO require-

ment and no POO can be required unless an operation poses a

likelihood of significant disturbance. Id. at 19. In addition, the

court reviewed numerous Forest Service interpretations of the

POO requirement in which the agency had similarly concluded

that, in order to reconcile the requirement with the Part 228

regulations, the requirement must be interpreted as applying only

where an operation is likely to result in significant disturbance to

surface resources. Id. at 19-22. Accordingly, the court concluded

that allowing notice mining within Riparian Reserves did not

violate either the Plan or the Klamath Forest Plan.

The Karuk court also rejected the plaintiff’s arguments that

the Forest Service’s review of NOIs for mining operations within

Riparian Reserves triggered the obligation to conduct environ-

mental reviews under the National Environmental Policy Act

(NEPA) and the consultation requirements imposed under the

Endangered Species Act (ESA). As to the NEPA claim, the court

followed the holding in Sierra Club v. Penfold, 857 F.2d 1307

(9th Cir. 1988), and concluded that the non-discretionary act of

processing an NOI is not a “major federal action” that triggers

NEPA review. Id. at 23-24. Similarly, the court concluded that

the processing of an NOI, in which the agency determines

whether or not the operation is likely to cause significant surface

disturbance, is not an authorization of that activity within the

meaning of the ESA. Id. at 24-27.
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court

opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation

of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

SURFACE USE RULES REQUIRE M INERS TO RECLAIM  AND

REM OVE PRE-EXISTING STRUCTURES

In two recent decisions, the Interior Board of Land Appeals

(IBLA) has concluded that a claimant who acquires a millsite and

exercises “dominion” over the millsite is liable for the removal

of structures placed on the ground by previous owners. Betty

Dungey, 165 IBLA 1, GFS(MIN) 12(2005), and Marietta Corp.,

164 IBLA 360, GFS(MIN) 9(2005). The primary surprise in

these cases is that they follow closely on the heels of a series of

cases that suggested a completely different result.

The contrary series of cases begins with James R. McColl,

159 IBLA 167, GFS(MIN) 20(2003), reported in Vol. XX, No. 3

(2003) of the Newsletter. In McColl, the claimant had purchased

millsites that had been staked over ground encompassing a prior

milling operation. Remnants from the prior operation included

several mill buildings, a trailer, various equipment, and trash.

Id. at 171-72. IBLA ruled that under the terms of 43 C.F.R.

§§ 3715.5-1 and .5-2, which require removal of structures and

equipment after mining ceases, an unpatented millsite claimant

is not liable to reclaim structures left on the millsite by prior

operators. In reaching this decision, IBLA focused on the regu-

lations’ use of personal pronouns to describe a claimant’s obli-

gation to reclaim and remove structures located on the claim,

concluding that the regulations could not reasonably be inter-

preted to extend liability to structures constructed by prior opera-

tors. Id. at 180-82.

IBLA adhered to the McColl rule in two subsequent decisions

decided in 2004: Karen V. Clausen, 161 IBLA 168, GFS(MIN)

15(2004), and Dan Solecki, 162 IBLA 178, GFS(MIN) 26(2004).

In Clausen, even though the claimant occupied and used the

historic milling structures located on the millsites, IBLA set aside

the Bureau of Land Management’s (BLM) order to remove the

buildings, noting that under McColl, a claimant is “not res-

ponsible to reclaim a building which was abandoned and pre-

existed his occupancy.” 161 IBLA at 179. IBLA went on, how-

ever, to observe that the record did not indicate whether the

claimant owned the historic buildings and remanded the matter

to the BLM for an ownership determination, perhaps suggesting

that if the claimant did own the buildings, she might be held

responsible for their reclamation. Id. at 179-80.

In Solecki, the IBLA appeared to resolve the lingering owner-

ship question, ruling that even when a claimant purchased, occu-

pied, and used structures left on the millsite by prior operators,

the claimant was not responsible for the removal of those struc-

tures. 162 IBLA at 196. As it did in McColl and Clausen, IBLA

again emphasized that its conclusion was based on the use of

personal pronouns in the regulations governing removal of min-

ing structures. Because the regulations refer only to removal of

structures “you” leave on the claim, the Board reasoned that

BLM has no authority to require a claimant to remove structures

left by prior operators. Id. at 195-96. Significantly, IBLA also

noted that other provisions of the reclamation regulations, which

are cast in a “plain English” rulemaking style that uses personal

pronouns to describe a claimant’s reclamation obligation, are

subject to the same interpretation. IBLA observed that: “The pro-

nouns make it impossible to apply [the regulations] directly to a

situation where a miner obtains property placed on the site in

years past.” Id. at 196, n.6.

The first departure from these rulings occurred in Marietta

Corp., which also involved a historic milling operation. One of

the appellants, Marietta, purchased the buildings and personal

property from the prior operator. 164 IBLA 360, 363, GFS(MIN)

9(2005). Another appellant, Comstock Ore Buyers, later staked

a new millsite over the site of the prior operations and entered

into an agreement with Marietta, allowing Marietta to maintain

ownership of some of the structures. Id. at 365. IBLA concluded

that in this case 43 C.F.R. §§ 3715.5-1 & .5-2 could be construed

to require removal of the pre-existing structures. IBLA acknowl-

edged that the rulings in McColl, Clausen, and Solecki did reflect

a concern that the regulations did not “adequately cover the

situation where a claimant occupies buildings left by a prede-

cessor,” but concluded that each of those cases was distin-

guishable and did not resolve the issue. Id. at 375. IBLA ruled

that because Marietta had purchased the buildings located on the

claim and Marietta and Comstock exercised dominion and con-

trol over those structures, the Subpart 3715 regulations are prop-

erly read as requiring the claimants to remove them. Id. at 376.

Betty Dungey involved three sisters who inherited a millsite

from their father who, along with a co-owner, had constructed

structures and placed equipment on the claims. 165 IBLA 1, 3-4,

GFS(MIN) 12(2005). Although the sisters never occupied or

used the millsite, they did not disclaim the millsite under the

state’s probate law and filed maintenance fees in order to main-

tain the claim. Id. at 5 & 12-13. Acknowledging that the McColl,

Clausen, and Solecki line of cases had raised issues about the

proper interpretation of 43 C.F.R. §§ 3715.5-1 and .5-2, IBLA

cited to the recent ruling in Marietta and concluded that because

the sisters had acquired the millsite and exercised dominion and

control over it by paying the maintenance fees, they were liable

for the cost of removing the pre-existing structures. IBLA charac-

terized the holding in Marietta as extending the terms “you” and

“yours” used in 43 C.F.R. § 3715.7-1 to include persons who

acquire structures and personal property located on a claim and

exercise dominion over that property. Id. at 15. IBLA acknowl-

edged that the sisters never conducted operations on the site, but

concluded that by paying maintenance fees, they had exercised

dominion over the millsite, and could be held responsible for

removing the pre-existing structures. Id. at 15-16. In essence, the

Dungey ruling extends the holding in Marietta, and the reach of

the liability imposed under 43 C.F.R. §§ 3715.5-1 & .5-2.

Marietta imposed the liability of the regulations on claimants

who acquire a millsite containing pre-existing structures and

exercise dominion over those structures. Dungey extends that
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liability to include claimants who acquire and maintain a millsite

containing pre-existing structures, even though they never use or

occupy the structures or even enter the millsite.

F E D E R A L  —  O I L  &  G A S

continued from page 1

ment. The court held that such an alternative would be consistent

with the purpose of the Statewide EIS, which was “to analyze

options for developing CBM in a manner that would minimize

societal and environmental impacts resulting from such develop-

ment.”

Judge Anderson’s decision, however, rejected other challen-

ges to the Statewide EIS and RMP based on NEPA, the Federal

Land Policy and Management Act (FLPMA), and the National

Historic Preservation Act (NHPA). The district court held that

the BLM’s refusal to consider in detail an alternative requiring

reinjection of produced water was not unreasonable, and that the

BLM did not act arbitrarily in preparing separate EISs for the

Montana and Wyoming portions of the Powder River Basin. The

court expressed an “advisory opinion” that the BLM generally

took the requisite “hard look” at impacts under NEPA, although

it did identify “areas of concern.” The court further found the

FLPMA challenges not ripe for review and the NHPA claims

inadequately supported.

On April 5, 2005, the district court entered an injunction

limiting the BLM’s issuance of CBM drilling permits to 500

per year while the BLM supplemented the Statewide EIS. The

Northern Cheyenne Tribe, Native Action, and the Northern Plains

Resource Council, plaintiffs in the two consolidated cases, ap-

pealed the injunction ruling to the Ninth Circuit and sought

emergency injunctive relief. The plaintiffs asserted that irrepara-

ble harm would result from the level of development permitted

under Judge Anderson’s injunction.

In an order issued by Circuit Judges Pregerson and McKeown

in Northern Cheyenne Tribe v. Norton, Civ. Nos. 05-35408,

05-35413 (9th Cir. May 31, 2005), the Ninth Circuit granted

emergency motions for injunction pending appeal. The order

enjoined the BLM from “approving any coal bed methane pro-

duction projects in the Powder River Basin of Montana” pending

resolution of the appeal or further order of the court. The order

also enjoined defendant-intervenor Fidelity Exploration and Pro-

duction Co. from drilling any further wells or constructing any

production and transportation infrastructure associated with those

elements of its Coal Creek Project that are subject to BLM

approval.

The consolidated appeals from the district court’s decision

are proceeding before the Ninth Circuit under an expedited brief-

ing schedule. Oral argument is scheduled for September 15, 2005.

D.C. CIRCUIT AFFIRM S DENIAL OF DEDUCTION OF COSTS

2OF REM OVING CO  IN VALUING ROYALTY

Amoco Production Company (Amoco) appealed the decision

of the U.S. District Court for the District of Columbia, denying

its request for declaratory relief and injunction against the De-

partment of the Interior (DOI), and holding that Amoco owed

additional royalties on its production of coalbed methane gas

from certain federal leases. This decision was previously re-

ported in this Newsletter, at Vol. XXI, No. 2 (2004). In Amoco

Production Co. v. Watson, 410 F.3d 722 (D.C. Cir. 2005), the

Court of Appeals of the District of Columbia affirmed the district

court’s decision and upheld the DOI’s determination that Amoco

owed additional royalties.

Amoco produces coalbed methane gas in the San Juan Basin

under federal oil and gas leases. Producers of this gas must re-

move excess carbon dioxide, considered to constitute 2% - 3%

or more of the volume, from the coalbed methane to meet the

specifications of the mainline natural gas pipelines. The Minerals

Management Service (MMS) issued a letter on April 22, 1996,

to lease operators and royalty payors explaining guidelines for

calculating royalties on coalbed methane. These guidelines provi-

ded that (1) removing excess carbon dioxide was considered a

cost of placing the gas in marketable condition and (2) the pro-

ducers could deduct the costs of transporting the methane and the

allowable 2% - 3% portion of carbon dioxide to the treatment

center, but not the cost of transporting the excess carbon dioxide

to be removed. The MMS subsequently issued an order finding

Amoco deficient in its royalty payments for the period between

1989 and 1996.

The D.C. Circuit held that the Assistant Secretary’s interpre-

tation of the Mineral Leasing Act (MLA), which required Amoco

to pay royalties on the cost of treating the gas to reduce the car-

bon dioxide to the level required to place the gas in marketable

condition, was not unreasonable. The court explained that the

Assistant Secretary’s decision followed the language of the Min-

eral Leasing Act (MLA), 30 U.S.C § 226(b)(1)(A), which re-

quires producers to pay royalties based on the “amount or value

of the production removed or sold from the lease.” The court

held that this phrase is sufficiently broad to cover gas produced

from the lease that is marketed at a remote location.

The appellate court also held that the Assistant Secretary’s

approach to the MLA’s marketable condition rule was consistent

with the regulatory scheme. The Assistant Secretary concluded

that because the “dominant market for gas from the area is for

gas that is utilized in distant markets with a much lower carbon

dioxide content,” sales contracts for treated gas were typical for

the area, while those for untreated gas were not. The court ex-

plained that the Assistant Secretary’s conclusion conformed to

the purpose and wording of the regulation, 30 C.F.R. § 206.151,

which defines gas in “marketable condition” as gas acceptable to

“a purchaser under a sales contract typical for the field or area.”

The appellate court additionally held that excess carbon di-

oxide must be removed for the gas to be considered marketable

under 30 C.F.R. § 206.152(i), which states that the lessees must

“place gas in marketable condition . . . at no cost to the Federal

Government.” Because the removal of the excess carbon dioxide

is necessary to place the gas in marketable condition, these costs

could not be considered transportation costs.

The appellate court also addressed the application of the six-

year statute of limitations under 28 U.S.C. § 2415(a). The court

held that the statute of limitations does not apply to bar an ad-

ministrative order demanding payment owed pursuant to the

MLA and its regulations. The D.C. Circuit declined to follow the



MINERAL LAW NEWSLETTER page 5

Tenth Circuit and joined the rationale of the Fifth Circuit in

declining to apply the statute of limitations to the administrative

order.

E N V I R O N M E N T A L

continued from page 1

a partially collapsed mine shaft known as the El Paso Shaft. The

El Paso Shaft connects to the Roosevelt Tunnel, a six-mile drain-

age tunnel constructed around 1910 to drain groundwater from

the various mines in the Cripple Creek Mining District. The

Roosevelt Tunnel ultimately discharges into Cripple Creek, which

eventually empties into the Arkansas River.

The case originated in November 2001, when the Sierra Club

and the Mineral Policy Center filed suit against El Paso, alleging

a violation of section 402 of the Clean Water Act, 33 U.S.C.

§ 1342, by discharging zinc and manganese from a point source

into Cripple Creek without a valid permit. A federal magistrate

judge granted summary judgment for the plaintiffs, ultimately

ordering El Paso to pay $94,900 in civil penalties and attorneys’

fees and costs, as well as ordering El Paso to apply for an NPDES

permit.

In the meantime, interestingly enough, the Colorado Water

Quality Control Division (CWQCD) was pursuing an adminis-

trative action against El Paso based on these very same facts.

This case was ultimately referred to a Colorado administrative

law judge (ALJ), who concluded that El Paso could be liable for

pollutants running out of its mine workings even though it was

not currently mining the property. However, contrary to the mag-

istrate judge’s conclusion, the ALJ saw no evidence of a hydro-

logical connection between the El Paso Shaft and Cripple Creek,

but then found that El Paso was discharging pollutants into state

waters simply because the discharge from the El Paso Shaft

entered the Roosevelt Tunnel. In short, the ALJ found that the

water in the Roosevelt Tunnel constituted “state waters,” and there-

fore there was no need to make the hydrological connection to

the creek itself. This proceeding was then stayed pending the

Tenth Circuit decision.

The Tenth Circuit addressed three oft-debated issues sur-

rounding the application of the Clean Water Act to inactive mine

sites in the Rocky Mountain West. First, El Paso argued, pur-

suant to the Supreme Court decision in Gwaltney of Smithfield,

Ltd. v. Chesapeake Bay Foundation, Inc., 484 U.S. 49 (1987),

that the Sierra Club’s lawsuit was based on “wholly past” vio-

lations of the Clean Water Act that were not actionable at this

time. The Tenth Circuit disagreed, emphasizing that the dis-

charge of pollutants through the El Paso Shaft was alleged by

plaintiffs to be “an ongoing discharge of pollutants from a point

source into navigable waters.” Slip op. at 14 (quoting Order at

13). The court then distinguished precedent cited by El Paso,

noting that the ongoing migration cases relied on by El Paso all

involved an identifiable discharge from a point source that “oc-

curred in the past”—whether it be a spill, leak from a chemical

plant, or dumping of waste rock at a mine. In these cases, the

Tenth Circuit reasoned, the “discharging activity” from a point

source had ceased, all that remained was the migration of pol-

lutants from the source into the waterway. Id. In contrast, the

court held that the instant case did not involve mere migration

but an allegation that the El Paso mine shaft itself remained the

point source discharge under the “unique facts of this case.” The

court found that the El Paso Shaft constituted the ongoing man-

made source delivering pollutants to the Tunnel, therefore crea-

ting the ongoing/continuous violation necessary to sustain a ci-

tizen suit under the Clean Water Act.

The court then tackled the related issue of whether the fact

that the mine site was completely inactive, or even abandoned,

removed El Paso from the reach of the act. Reviewing admin-

istrative, statutory, and prior judicial precedent, the court con-

cluded that the key phrase “addition of any pollutant” did not

require that a point source “owner,” such as El Paso, take some

affirmative conduct before liability attaches. In other words, an

owner of a source can be liable for a discharge of pollutants

occurring on its land, whether or not the owner acted in some

way to cause the discharge. Using an analogy that will doubtless

be echoed in other forums in the future, the court concluded,

“This is a case where if you own the leaky ‘faucet,’ you are res-

ponsible for its ‘drips.’ ” Slip op. at 27.

Finally, the court tackled the oft-debated issue of the extent

to which a hydrologic connection between the original source

and the receiving waters is required in order to substantiate a

Clean Water Act claim. Noting that the language of the Clean

Water Act certainly requires a connection or link between the

discharge of pollutants and their addition to navigable waters, the

court overruled this aspect of the magistrate judge’s opinion,

which had held that no factual dispute existed that a hydrological

connection had been established. The court closely compared the

expert reports filed by plaintiffs and defendants, each of whom

had studied the hydrological and geological conditions in the

area and had entered the Roosevelt Tunnel at some point to

observe the underground workings. Emphasizing the need to

view the facts in favor of the non-moving party, the court held

that plaintiffs failed to establish the absence of a genuine factual

dispute surrounding the hydrologic condition. Importantly, the

court noted that the experts may well have agreed that some

water from the El Paso Shaft reached the portal, but had not

agreed whether “pollutants” coming from the shaft actually are

discharged. Citing the dramatic declines in zinc levels as water

flows from the El Paso Shaft toward the portal, and the appar-

ently complex process of infiltration and exfiltration that occurs

along the length of the Roosevelt Tunnel, the court concluded

that just because El Paso Shaft water flowed through the Tunnel,

the same pollutants did not necessarily travel along with it. Per-

haps not by coincidence, the court returned to the ALJ decision

in the state CWQCD proceedings and noted that the ALJ had

concluded that the state did not have an objective explanation as

to why zinc levels had dropped so dramatically by the time they

discharged from the portal. Impliedly, the court rejected the ALJ’s

supposition that the mere discharge into the Roosevelt Tunnel

itself was sufficient to establish a Clean Water Act violation at

the federal level, and remanded the case for further factual pro-

ceedings on this issue.

The Tenth Circuit decision may help build momentum for

final implementation of a Good Samaritan Act, both at the feder-
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al and state levels, to support the conduct of voluntary clean-

up/remediation activities at inactive mine sites where point

source discharges continue to flow from historic mine activities.

At last word, efforts were continuing in the U.S. Senate, led by

Senator Ken Salazar, to advance legislation on this point. More-

over, the decision promises to cause further pause for mine oper-

ators in making decisions whether to expand their operations or

otherwise take on an ownership position at inactive mine sites

with historic pollution problems. Perhaps the one bright side for

mine operators is that the case underscores the proposition, dis-

cussed in prior columns, that the mere allegation of a hydrologic

connection between a pollutant source and receiving waters is

not sufficient to sustain a Clean Water Act claim. Either way, the

case promises to be only an interim stop along the long path

towards resolving this complex and interesting issue.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

CONGRESS ENACTS ENERGY POLICY ACT OF 2005

Shortly before the August recess, Congress passed the Energy

Policy Act of 2005 (the Energy Policy Act), Pub. L. No. 109-58,

119 Stat. 594 (2005). The vote in the House of Representatives

was 275 to 156 and the Senate passed the final measure by a vote

of 74 to 26. The Act is a far reaching piece of legislation im-

pacting a wide variety of energy-related issues ranging from the

efficiency of refrigerators to the location of liquefied natural gas

terminals. Below is a brief summary of a few of the most sig-

nificant highlights from the Energy Policy Act.

Geothermal Energy. Title II, Subtitle B, of the Energy Policy

Act, the subtitle also known as the John Rishel Geothermal Steam

Act Amendments of 2005, significantly revises and overhauls the

geothermal leasing program. The Geothermal Steam Act Amend-

ments include provisions for new lease terms, new lower royalty

rates, and revisions to the current leased acreage limitations.

Oil and Gas. Additionally, the Energy Policy Act contains

numerous provisions that relate to the onshore and offshore

production of natural gas, as well as provisions relating to the

exportation and importation of natural gas. Section 311 of the

Act gives the federal government the exclusive authority to ap-

prove or deny an application for the siting, construction, expan-

sion, or operation of liquefied natural gas terminals, as well as

setting forth the procedures for filing the applications.

Section 322 of the Energy Policy Act exempts hydraulic frac-

turing from the definition of “underground injection” under the

Safe Drinking Water Act, and thus limits the Environmental Pro-

tection Agency’s (EPA) authority over hydraulic fracturing opera-

tions. Similarly, section 323 exempts oil and gas exploration and

production activities from the Federal Water Pollution Control

Act, limiting EPA’s authority over the construction of oil and gas

well pads and locations.

Title 3, Subtitle E, of the Energy Policy Act establishes a

permanent royalty-in-kind (RIK) program, replacing the tempo-

rary RIK pilot project that was operating in Wyoming and the

Gulf of Mexico. The program allows the Secretary of the Interior

to demand that royalties be paid in kind, in a marketable con-

dition, rather than as a percentage of gross proceeds received.

The Act additionally creates marginal property production

incentives for those leases that produce less than 15 barrels of oil

per day or 90 million BTUs of gas per well per day averaged

over a period of three months. The relief for marginal properties

is conditioned upon the base price of $15.00 per barrel for oil

and $2.00 per million BTUs for gas production for a period of 90

consecutive trading days. The royalty reduction shall be the les-

ser of 5% or the applicable rate under any other statutory or regu-

latory royalty relief provision that applies to the affected pro-

duction. See § 343.

Section 350 of the Energy Policy Act amends the Combined

Hydrocarbon Leasing Act allowing the Bureau of Land Manage-

ment (BLM) to issue leases for oil and gas separate from those

for tar sands. This provision effectively opens approximately one

million acres of BLM land in Utah to conventional oil and gas

leasing.

The Act additionally modifies section 27(d)(1) of the Mineral

Leasing Act, which prohibits an entity from owning or control-

ling more than 246,080 acres of federal oil and gas leases in any

one state at any one time. The limitation was modified by ex-

cluding leases for which royalty, including compensatory royalty

or royalty in kind, was paid in the preceding calendar year.

Access to Federal Lands. The Energy Policy Act contains

several provisions intended to facilitate onshore oil and gas leas-

ing and permitting practices including a requirement that the

Secretary of the Interior and the Secretary of Agriculture perform

an internal review of current onshore oil and gas leasing and

permitting practices. See § 361. The Act additionally contains

several provisions intended to facilitate leasing and new statutory

deadlines for the BLM to consider applications for permits to

drill. Section 366 provides that the BLM must notify the appli-

cant within 10 days of the receipt of an APD whether the appli-

cation is complete or what information is missing and must, with-

in 30 days, issue a permit or defer the decision after notifying the

applicant of the list of actions the agency must take to comply

with other laws such as NEPA and a deadline for completion of

such actions.

Additionally, the Energy Policy Act requires the Secretary of

the Interior and the Secretary of Agriculture to develop and im-

plement best management practices (BMPs) designed to improve

the administration of oil and gas leasing and development opera-

tions within 18 months of enactment. New regulations implemen-

ting the BMPs must be promulgated for comment not later than

180 days after the BMPs have been developed. See § 362.

Section 365 of the Energy Policy Act creates and funds a pilot

program in the Rocky Mountains that would establish seven

teams to provide “one-stop shopping” for APDs. The teams would

include representatives from the Forest Service, the BLM, the

Fish and Wildlife Service, the Corps of Engineers, and the ap-

plicable governors. The pilot projects will be located in Grand

Junction/Glenwood Springs, Colorado; Miles City, Montana;



MINERAL LAW NEWSLETTER page 7

Carlsbad, New Mexico; Farmington, New Mexico; Vernal, Utah;

Buffalo, Wyoming; and Rawlins, Wyoming, and will be funded

for the next nine fiscal years from lease bonus payments.

The Act also prevents the BLM from implementing a rule-

making, at least until 2015, that would authorize an increase in

fees to recover additional costs related to processing drilling-

related permit applications. The BLM had issued proposed cost

recovery regulations, including an escalating fee of up to $4,000

per drilling permit, in July 2005. 70 Fed. Reg. 41,532 (July 19,

2005).

Oil Shale Leasing and Development. Section 369 of the

Energy Policy Act creates a research and development program

to study and implement oil shale leasing and development in

Colorado, Utah, and Wyoming. It also directs the BLM to pre-

pare a programmatic EIS on commercial leasing of oil shale,

including the socio-economic impacts of leasing and develop-

ment. Finally, the Act directs the BLM to begin commercial lease

sales within 2-1/2 years.

National Environmental Policy Act Review. Section 390 of

the Energy Policy Act creates a rebuttable presumption that the

use of categorical exclusions would apply to certain activities

conducted pursuant to the Mineral Leasing Act for the purpose

of development of oil and gas. These items include

(1) Individual surface disturbances of less than 5 acres so

long as the total surface disturbance on the lease is not

greater than 150 acres and site-specific analysis . . . has

previously been completed. (2) Drilling an oil or gas well

at a location or well pad site at which drilling has oc-

curred previously within 5 years prior to the date of

spudding the well. (3) Drilling an oil and gas well within

the developed field for which an approved land use plan

or any environmental document prepared pursuant to

NEPA analyzed drilling . . . within 5 years prior to the

date of spudding the well. (4) Placement of the pipeline in

an approved right-of-way corridor, so long as the corridor

was approved within 5 years prior to the date of place-

ment of the pipeline. (5) Maintenance of a minor activity,

other than any construction or major renovation of a

building or facility.

Coal. In addition to several studies for clean coal power

initiatives and clean power projects such as coal gasification and

electron scrubbing demonstration projects, the Energy Policy Act

contains several provisions relating to federal coal leases includ-

ing the repeal of the 160-acre limitation for coal leases. See

§ 432. The Act also authorizes the Secretary of the Interior to

approve a mining plan for a period of more than 40 years if the

Secretary determines that the longer period will ensure the maxi-

mum economic recovery of the coal deposit or that the longer

period is in the interest of orderly, efficient, or economic de-

velopment of the coal resource. See § 433. Additionally, the Act

eases the requirement for the payment of advance royalties, see

§ 434, eliminates the deadline for submission for coal lease

operation and reclamation plans, see § 435, and eases the re-

quirements for a coal lessee to provide surety bonds or financial

assurances to guarantee the payment of deferred bonus bids, see

§ 436.

Indian Energy and Environmental Reviews. Section 502 of

the Energy Policy Act creates an Office of Indian Energy Policy

and Programs within the Department of Energy to promote In-

dian self-determination and Indian tribal energy development,

efficiency, and use. Additionally, the Act authorizes Indian tribes

and nations to proceed with the approval of a lease or right-of-

way without prior approval of the Secretary of the Interior, but

only after the tribe and the Department of the Interior develop an

operating agreement regarding the environmental review and

approval process. See § 503 (to be codified at 25 U.S.C. §§ 3501

et seq.).

COURT STRIKES DOW N PORTIONS OF FOREST SERVICE’S

APPEAL REGULATIONS

On July 2, 2005, the U.S. District Court for the Eastern Dis-

trict of California struck down five separate provisions of the

Forest Service’s regulations regarding appeals for project level

decisions. Earth Island Institute v. Pengilly, 376 F. Supp. 2d 994

(E.D. Cal. 2005), was originally filed as an appeal of the Forest

Service’s approval of a timber sale, and became a facial chal-

lenge to the Forest Service’s appeal regulations after a settlement

was reached regarding project approval. The plaintiffs originally

challenged the validity of eight Forest Service regulations and

argued that: (1) the regulations categorically excluding certain

decisions from National Environmental Policy Act analysis are

unlawfully exempted from appeal; (2) the regulations exempting

decisions signed by the Secretary and Under Secretary of Agri-

culture from comment and appeal violate the Administrative Pro-

cedure Act; (3) the Appeals Reform Act (ARA) does not allow

the Forest Service to limit appeal standing to those who had filed

“substantive comments”; (4) the “most effective timing” provi-

sion for public comment violates the ARA; (5) the ARA does not

permit the Forest Service to intentionally refuse to decide an

appeal; (6) “emergency situations” may not be defined to include

pure economic losses to the government; (7) the ARA does not

permit regional foresters to make emergency stay exemption

determinations; and (8) the regulations improperly shorten the

stay period by five days.

After reviewing each of the challenged provisions, the court

determined that five specific portions of the Forest Service’s

regulations

are invalid . . . and will be severed from the Forest Service

Regulations: 36 C.F.R. § 215.4(a) (excluding from notice

and comment procedures projects and activities that are

categorically excluded from documentation in an EIS or

EA); 36 C.F.R. § 215.12(f) (excluding from appeal proce-

dures decisions that have been excluded from documen-

tation in an EIS or EA; 36 C.F.R. § 215.20(b) (exempting

from notice, comment, and appeal procedures decisions

signed directly by the Secretary); 36 C.F.R. § 215.10(a)

(permitting delegation of the determination that an emer-

gency situation exists); and 36 C.F.R. § 215.18(b)(1) (pro-

viding that an appeal decision will be sent to the appel-

lants five days after the decision is rendered).

376 F. Supp. 2d at 1011. With the exception of 36 C.F.R.

§ 215.18(b)(1), which the court determined was issued in viola-

tion of the notice and comment procedures of the Administrative
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Procedure Act, the court determined that the above regulations

were issued in violation of the Appeals Reform Act, Pub. L. No.

102-381, Title III § 332(a), 106 Stat. 1419 (1992), codified at 16

U.S.C. § 1612.

It is worth noting that the Appeals Reform Act was speci-

fically adopted by Congress in 1992 in response to rules pro-

posed by the Forest Service that would have excluded from

notice, comment, and appeal processes “any proposed action not

subject to environmental analysis and documentation in an En-

vironmental Assessment.” 57 Fed. Reg. 10,444, 10,446 (Mar. 26,

1992). The court in Earth Island specifically determined that the

above-referenced regulations improperly exempted certain Forest

Service decisions from appeal, improperly exempted certain Forest

Service decisions from the automatic stay provision of the Ap-

peals Reform Act, and improperly limited the public comment

and appeals process required by the Appeals Reform Act. At this

time it is not clear whether the Forest Service will appeal the

district court decision or whether the Forest Service considers the

decision binding outside the Eastern District of California or the

administrative boundaries of the Ninth Circuit.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

BLM  SOLICITS NOM INATIONS FOR OIL SHALE RECOVERY

PROGRAM S

On June 9, 2005, the Bureau of Land Management (BLM)

issued a notice initiating a demonstration project under which

small tracts may be leased for oil shale research, development,

and demonstration, pursuant to the BLM’s authority under sec-

tion 21 of the Mineral Leasing Act, 30 U.S.C. § 241, to lease

federal lands for oil shale development. 70 Fed. Reg. 33,753

(June 9, 2005). In the notice, the BLM describes the initiation of

a phased or staged development approach to oil shale develop-

ment in Colorado, Utah, and Wyoming. The first step, announced

by the notice on June 9, 2005, is to develop a research develop-

ment and demonstration leasing program. The BLM’s oil shale

program design allows tracts of up to 160 acres to be used to

demonstrate the economic and technical feasibility of developing

oil shale reserves over a 10-year period. Additional five-year

extensions will be granted where “obvious significant progress

has been made towards perfecting the technology during the

primary period of ten years.” 70 Fed. Reg. at 33,754.

Applicants may also identify up to an additional conti-

guous 4960 acres which the applicant requests BLM to

reserve for a preference right lease to be awarded fol-

lowing: (1) the demonstration that the applicant’s techno-

logy . . . has the ability to produce shale oil in commercial

quantities; (2) evaluation pursuant to the National En-

vironmental Policy Act that concludes that commercial

scale operations of the applicant’s technology . . . does not

pose environmental or social risks unacceptable to BLM;

(3) provision of adequate bond to cover all costs associ-

ated with reclamation and abandonment of the expanded

lease area; and (4) consultation with state and local gov-

ernments on a strategy to mitigate socio-economic im-

pacts, including but not limited to, the infrastructure to

accommodate the required workforce.

70 Fed. Reg. at 33,754. The lessee shall pay the United States, in

advance, the statutorily established rent of 50 cents for each acre

or fraction thereof during the continuance of the lease. However,

the BLM will not require the lessee to pay royalties so long as the

lessee is not producing commercial quantities from the leasehold,

as determined by the BLM. Nominations for oil shale research,

development, and demonstration leases had to be filed between

June 9, 2005, and September 7, 2005.

M M S AM ENDS FEDERAL RULE ON OFFSHORE PLATFORM S

AND STRUCTURES

The Minerals Management Service (MMS) issued final reg-

ulations on July 19, 2005, streamlining the permitting process for

floating platforms and incorporating by reference into MMS reg-

ulations industry standards pertaining to floating production sys-

tems. Until this rulemaking, MMS regulations did not specifi-

cally address floating facilities separately from fixed platforms.

The final rule amends the current subpart I of 30 C.F.R. pt. 250

to include coverage of floating offshore oil and gas production

platforms. 70 Fed. Reg. 41,556 (July 19, 2005) (to be codified at

30 C.F.R. pt. 250). The amendments are designed to address the

rapid increase in deep water exploration and development, and

the industry’s increasing reliance on floating facilities for those

activities. The new regulations became effective August 18, 2005.

BLM  TERM INATES STRIPPER WELL ROYALTY RATE

REDUCTIONS

The BLM announced on July 21, 2005, that it will stop

offering reduced royalty rates for certain low-producing oil wells

known as “stripper wells.” The BLM will end its Stripper Well

Royalty Rate Reductions Program effective for sales on or after

February 1, 2006. 70 Fed. Reg. 42,093 (July 21, 2005). The pro-

gram was intended to ensure that stripper wells—defined as wells

producing fewer than 15 barrels of oil per day—would remain in

operation, thus maintaining a royalty revenue stream and pre-

venting the premature abandonment of low-producing oil wells.

Under existing BLM regulations the BLM has the authority to

terminate royalty rate reductions for stripper well properties upon

six months’ notice. 43 C.F.R. § 3103.4-2(b)(4).

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

UPDATE ON ALABAMA V. EXXON: BACK TO THE ALABAM A

SUPREM E COURT

For at least the past 12 years the State of Alabama has been

in continuing royalty disputes with oil companies that are pro-

ducing gas from Mobile Bay under state offshore leases. The

disputes involve issues such as: whether the lessee has free use
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of gas for fuel, what value of the product should be used to

calculate the royalty, whether the lessee can cost net, whether the

lessee can allocate drilling costs to state leases where no wells

exist for purposes of calculating payout, and whether the lessees

owe royalties on condensate and sulfur. See Alabama v. Exxon

Corp., No. 99-2368 (Cir. Ct. Montgomery County, Ala. Mar. 29,

2004) (post-judgment order).

Two of the disputes resulted in significant verdicts for the

State, but the oil companies appealed those verdicts to the Ala-

bama Supreme Court. Exxon Corp. v. Department of Conserva-

tion & Natural Resources, 859 So. 2d 1096 (Ala. 2002), and

Hunt Petroleum Corp. v. State, 901 So. 2d 1 (Ala. 2004). Both

cases involved the payment of production royalties under the

State of Alabama offshore lease forms. In both cases, juries

awarded the State of Alabama substantial compensatory and

punitive damages on breach of contract and fraud claims. The

Exxon case has gone before two separate Montgomery, Alabama,

juries. The first trial resulted in a verdict against Exxon on

December 20, 2000, in the total amount $3.507 billion ($87.7

million compensatory and $3.4 billion punitive damages). The

Alabama Supreme Court overturned that verdict on appeal and

remanded the case back to the Montgomery County Circuit Court.

Exxon Corp. v. Department of Conservation and Natural Re-

sources, 859 So. 2d 1096 (Ala. 2002). See Vol. XX, No. 1 (2003)

of this Newsletter. On remand, a second Montgomery County

jury returned a verdict in the total amount of $11.902 billion

($102.8 million compensatory and $11.8 billion punitive). (De-

partment of Conservation and Natural Resources v. Exxon Corp.,

No. CV-99-2368 (Cir. Ct. Montgomery County, Ala. Nov. 14,

2003). See Vol. XX1, No. 1 (2004) of this Newsletter. The trial

court remitted the second verdict to $3.5 billion in punitive

damages by post-judgment order entered on March 29, 2004.

The order is available at www.cunninghambounds.com/pdf/

04-03-29POSTJUDGMENTORDER.pdf (website of law firm

representing the State). The second Exxon verdict is now re-

turning to the Alabama Supreme Court on appeal (Supreme Court

Case No. 1031167). The parties have gone through mediation,

but were unable to reach settlement.

The defendant oil companies characterize the cases as “con-

tract disputes,” while the State of Alabama emphasizes the fraud

aspects of the cases. None of the reported materials, whether in

the media or in the reported decisions of the Alabama Supreme

Court, reveal a clear picture about the actual issues in the Exxon

dispute or the evidence that was before the juries. The trial

court’s post-judgment order following the second jury verdict in

the Exxon case, however, gives an in-depth look at the issues and

the evidence for and against each party.

The State of Alabama filed its Appellee’s brief in the second

appeal of the Exxon case on June 30, 2005. Amicus curiae briefs

have been filed on the State’s behalf by The Retirement Systems

of Alabama; the Alabama Securities Commission; the Alabama

State Employees Association; the Attorneys General of Alaska,

Oklahoma, West Virginia, and Delaware; the Taxpayers Against

Fraud Education Fund; and the National Association of Royalty

Owners, Inc. The case should now be under submission for con-

sideration by the Alabama Supreme Court.

REDUCED FILING REQUIREM ENTS W ITH THE STATE OIL

AND GAS BOARD OF ALABAM A

The State Oil and Gas Board of Alabama, in Order No.

2005-44, on April 22, 2005, approved amendments to the Oil and

Gas Board Administrative Code that reduce the filing require-

ments for logs, directional surveys, drill stem tests, and core ana-

lyses.

C A L I F O R N I A  —  M I N I N G

P E N N Y  A L E X A N D E R - K E L L E Y

M .  W I L L I A M  T I L D E N

—  R E P O R T E R S  —

GOLD M INING DOES NOT REQUIRE “SPECIAL USE

AUTHORIZATION”

In United States v. McClure, 364 F. Supp. 2d 1183, 1186 (E.D.

Cal. 2005), Terry Lee McClure was charged with operating a

gold mining suction dredge in a river without an approved plan

of operations. The government claimed he was violating 36 C.F.R.

§ 261.10(k), which prohibits the “[u]se or occupancy of National

Forest System land or facilities without special-use authorization

when such authorization is required.” McClure defended on the

grounds that his mining operations may have required an ap-

proved plan of operations but they did not require a “special-use

authorization,” and thus there was no violation of 36 C.F.R.

§ 261.10(k). The district court agreed, noting that 36 C.F.R.

§ 251.50(a) designates as “special uses” “[a]ll uses of National

Forest System lands, improvements, and resources, except those

authorized by the regulations governing . . . [among other things]

minerals. . . .” Thus, uses authorized by the mining rules were

not “special uses” and 36 C.F.R. § 261.10(k) could not be the

basis for McClure’s alleged violation of law.

The result in McClure suggests that there may be a gap in the

federal rules. On the other hand, the government might have had

more success if it had charged McClure with violating 36 C.F.R.

§ 261.10(a), which prohibits “[c]onstructing, placing, or main-

taining any kind of road, trail, structure, fence, enclosure, com-

munications equipment, or other improvement on National Forest

System lands or facilities without a special use authorization,

contract, or approved operating plan.” Using this authority, the

government might have argued that McClure was “constructing,

placing, or maintaining . . . [an] improvement on National Forest

Lands without . . . [an] approved operating plan.”

Interestingly, if McClure had an approved operating plan

but was operating outside its scope, he could have easily been

charged under 36 C.F.R. § 261.10(l), which prohibits “[v]iolating

any term or condition of a special-use authorization, contract or

approved operating plan.” As the court noted, however, “[a] miner

may be charged under 36 C.F.R. 261 for violating an approved

plan of operations, but may not be charged for failing to submit

a ‘notice of intent’ or to file a ‘plan of operations,’ when required

to do so.” 364 F. Supp. 2d at 1186 (citations omitted).

Note: The report on the McClure case was prepared by

Mark S. Squillace, Mining Editor of this Newsletter.
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GOVERNOR ANNOUNCES APPOINTM ENTS TO THE STATE

M INING AND GEOLOGY BOARD

On March 31, 2005, Governor Arnold Schwarzenegger an-

nounced the appointment of five new members of the State

Mining and Geology Board (SMGB). These appointments were

made despite the fact that the SMGB has been slated for pro-

posed elimination or reform in accordance with the Governor’s

California Performance Review, his government reorganization

plan. The appointees require Senate confirmation which has not

yet occurred.

S.B. 668  WOULD AM END THE SURFACE M INING AND

RECLAM ATION ACT (SMARA) TO ALLOW  M ORE STATE

AGENCY INTERVENTION IN LOCAL M INING/LAND USE

DECISION-M AKING

In February 2005, State Senator Kuehl again introduced

Senate Bill (S.B.) 668 to amend the Surface Mining and Re-

clamation Act of 1975, Cal. Pub. Res. Code §§ 2770 et seq.

(SMARA). The proposed amendment would expand the au-

thority of the State Department of Conservation (DOC) to in-

tervene in local lead agency land use decisions concerning

mining in three key ways.

First, under current law, SMARA requires a local lead agency

to submit to the DOC proposed reclamation plans for review and

comment by the DOC. The proposed amendment to Cal. Pub.

Res. Code § 2774(d)(2) would require the local lead agency to

provide written responses to the DOC at least 30 days prior to

approval and provide 30 days’ notice to the DOC and the af-

fected surface mining operator regarding the time, place, and

date of a hearing for the approval of such reclamation plans or,

if no hearing is required, to provide 30 days’ notice of the intent

to approve.

Second, S.B. 668 proposes to amend Cal. Pub. Res. Code

§ 2774.1(f), which currently requires the DOC to provide 15

days’ notice of a violation of the act to the local lead agency

prior to taking any action to enforce SMARA or determining that

the violation amounts to an imminent and substantial endanger-

ment of the public health or safety or the environment. The pro-

posed amendment would authorize the Director of the DOC, after

providing the lead agency with written comments, to file a court

proceeding against the lead agency seeking to set aside the lead

agency’s approval of a reclamation plan or amendment thereof

or approval of a financial assurance. Such court action would

have to be brought within 45 days of the lead agency’s approval,

provided that the lead agency has given notice as required by

Cal. Pub. Res. Code § 2774(d). If the lead agency fails to provide

notice to the DOC, the DOC may file a court action against the

lead agency up to 180 days after the lead agency approval.

Finally, S.B. 668 would amend Cal. Pub. Res. Code § 2774.1(g)

to authorize the DOC Director to seek an injunction in state court

against a surface mining operation that is allegedly operating

pursuant to a reclamation plan or financial assurance that does

not conform to the law, or is operating “outside the boundaries

of its approved reclamation plan.” The Director need not dem-

onstrate absence of irreparable harm or the insufficiency of other

legal remedies to obtain such injunctive relief.

C A L I F O R N I A  —

O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

CITY OF LONG BEACH M AY CREATE AN OIL ABANDONM ENT

RESERVE FUND FROM  ITS OIL REVENUES

In State ex rel. California State Lands Commission v. City of

Long Beach, 23 Cal. Rptr. 3d 126, 133 (Cal. Ct. App. 2005), the

court held that California law “authorizes the City [of Long

Beach] to create and maintain an oil abandonment reserve to

cover costs that are certain to occur and can be reasonably es-

timated.” Id. at 133.

In 1911, the State granted the City of Long Beach all of its

right, title, and interest in tidelands situated within the boundaries

of the city, to be held in trust for use in establishing a harbor and

in constructing anything necessary or convenient for the promo-

tion of commerce and navigation. The conveyance was subject

to other conditions and reservations as well.

The City of Long Beach derives revenue from its tidelands.

Oil and gas beneath the tidelands are produced under contracts

between the City and oil company contractors, rather than con-

ventional oil and gas leases. With one exception, the contractors

have no obligation to plug and abandon wells and remove re-

maining production facilities after the contracts end. The City

and the State of California expect a substantial number of wells

and production facilities to remain after the contracts terminate.

The cost of plugging and abandoning the wells and removing

facilities is estimated to be between $200 million and $500 million.

The City created an abandonment reserve fund, funded through

a continuing monthly per barrel charge, in order to meet this

future cost.

According to California law, the city may only retain oil

revenue for amounts expended for subsidence costs, amounts

expended for oil and gas operations, and a specified amount for

trust purposes. 1964 Cal. Stat. ch. 138, § 4(d) & (e). Pursuant to

the statute, oil revenue that is not retained for such purposes nor

paid to the State Lands Commission to cover the cost of ad-

ministering the act, is to be paid to the State, free from the public

trust. (In the 1950s, the California Supreme Court held that the

legislature has the power to partially revoke the public trust.) The

State filed a petition for writ of mandate, to compel the City to

cease withholding funds from oil revenues for the plugging and

abandonment (P&A) reserve fund and to pay all such funds

previously withheld to the State. The State argued that the legis-

lature by using the word “expended” forbade the City from re-

serving funds for future use. The court disagreed. It stated that

the well plugging and abandonment are required by law and the

“costs thereof are unquestionably attributable to the extraction or

sale or disposition of oil and gas from the tidelands—a category

of expense expressly made deductible by the Legislature in cal-

culating oil revenue.” City of Long Beach, 23 Cal. Rptr. 3d at

137 (internal quotations and brackets omitted).
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AGREEM ENTS RELEASING COM PANY FROM  LIABILITY FOR

TRANSPORTATION OF RECYCLED OIL FIELD M ATERIALS

ARE ENFORCEABLE

A California appellate court concluded that signed releases

holding a defendant harmless for transporting its soil from its oil

field to plaintiff’s commercial property are enforceable. Santa

Maria Enterprises, Inc. v. Texaco Exploration & Production,

Inc., B161737, 2005 Cal. App. Unpub. LEXIS 2658, at *1 (Cal.

Ct. App. Mar. 24, 2005) (unpublished).

The officers of Santa Maria, a real estate company, wanted to

obtain soil—oil field sump material—from Texaco’s oil field to

build parking lots on its property. Texaco relied on Santa Maria’s

representation that it would cover the material with asphalt. An

official from the Regional Water Quality Control Board (Board)

inspected the material and found that it contained no toxic sub-

stances. The Board approved the use of the material on Santa

Maria’s property.

Santa Maria signed three agreements that released Texaco

from liability. The first stated: “The undersigned landowner

acknowledges that they have agreed to purchase permitted, re-

cycled oil field road material. . . . The undersigned landowner

accepts ownership of this material to be used according to the

conditions in the attached permit and with the receipt of this

material agrees to completely absolve Texaco E & P, Inc. of any

future liability.” Id. at *3. The other two releases each stated that

Landowner has agreed to purchase the Earthen materials

for the sole purpose of beneficial reuse as a compacted

base fill under an asphalt parking area. . . . Texaco will

. . . arrange for the transportation of the Earthen Materials

from their current location to the Property. . . . Landowner

releases and discharges Texaco . . . from any claims arising

out of or related to the activities contemplated by this

Agreement, including removal or remedial actions, related

investigations and . . . damage actions. . . .

Id. at *4.

Two years later, Santa Maria said it found oil debris in the

area where the soil was delivered. The Board ordered Texaco to

remove the material. It would not have ordered Texaco to do so

if Santa Maria had paved over the sump material with asphalt.

Santa Maria sued Texaco and RMR, a licensed contractor that

had transported the sump material from Texaco’s oil field to

Santa Maria’s property. The trial court found for the defendants.

Among other conclusions, the appellate court held that the

releases were valid. The releases were not contracts of adhesion

nor were they facially unlawful. The officers of Santa Maria were

familiar with the oil business and the contracts did not authorize

the delivery of contaminated oil field sump waste. Texaco’s lack

of a contractor’s license did not invalidate the releases. Also,

Texaco’s compliance with the Board’s order was not an admis-

sion of liability. The release also immunized RMR even though

it was not expressly mentioned in the releases. Lastly, hauling

dirt to be used as landfill under asphalt is not an ultrahazardous

activity subject to strict liability.

UNDER CALIFORNIA CONSTITUTION , M INERAL RIGHTS ARE

NOT TAXED WHEN THEY ARE DISCOVERED OR ATTAIN

VALUE

Central California Power Agency No. 1 v. County of Sonoma,

19 Cal. Rptr. 3d 713 (Cal. Ct. App. 2004), discussed the formula

used in Cal. Const. art. XIII, § 11, to calculate the value of land

for purposes of taxation. That section sets forth the rules for the

taxation of lands owned by a local government that are located

outside its boundaries.

The Central California Power Agency (CCPA), comprised of

the City of Santa Clara, the Modesto Irrigation District, and the

Sacramento Municipal Utility District, built the Coldwater Creek

Geothermal Power Plant in Sonoma County. The plant began

operating in 1988 and four years later CCPA acquired leasehold

interests in the Coldwater Creek Geothermal Steam Field. The

steam field provided fuel for the plant. These interests in geo-

thermal rights, along with related personal property and improve-

ments, are the property at issue in this case.

CCPA paid the property taxes that Sonoma County imposed,

but it requested that the State Board of Equalization (SBE) re-

view and adjust the amounts for certain years. The central ques-

tion was how to value the subsequently established mineral re-

serves under § 11. SBE determined that § 11 required property

to be valued at the lowest of (1) its current market value, (2) its

value under Cal. Const. art. XIII A, also known as Proposition

13, and (3) its value as determined by the formula prescribed in

Cal. Const. art. XIII, § 11. Sonoma County claimed that the

Proposition 13 value, at $48 million, was the lowest. Using the

formula in § 11, Sonoma County included additional values for

subsequently discovered mineral reserves, so valued the property

at $215 million. SBE disagreed with Sonoma County’s calcu-

lation. It concluded that a § 11 valuation already included all

interests in the land, and thus that Sonoma County could not

include additional value for the mineral rights. Under the § 11

formula, the property should be valued at $4.5 million, which

would be the lowest value. CCPA filed a claim for a refund of

taxes based on the SBE decision.

The superior court and the majority of the appellate court

agreed with the State Board of Equalization, which found that

Sonoma County had improperly included additional value for the

mineral rights in its § 11 calculation. Section 11(a) provides that

lands and improvements owned by a local government outside its

boundaries are taxable in certain instances. Section 11(b) pro-

vides that “Taxable land belonging to a local government and

located outside of Inyo and Mono counties shall be assessed at

the place where located and in an amount that does not exceed

the lower of (1) its fair market value times the prevailing per-

centage of fair market value at which other lands are assessed

and (2) a figure derived [by multiplying the 1967 assessed value

by the ratio of the statewide per capita assessed value of land as

of the last lien date prior to the current lien date to $ 856].”

CCPA, 19 Cal. Rptr. 3d at 723-24 (brackets in original). The ratio

used in the statute is known as “the Phillips factor.” The appel-

late court affirmed the judgment of the lower court which con-

cluded that SBE had correctly determined the value of the

property under § 11 by multiplying the 1967 assessment by the

Phillips factor and adding the value of improvements. Section 11,
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instead of making an exception for subsequently emerging value

based on oil, gas, or geothermal discovery or production, values

all interests in land as of 1967 and adjusts their assessed value by

the Phillips factor for each subsequent year.

REFORM ATION OF GRANT DEED TO RESERVE OIL, GAS, AND

M INERAL RIGHTS UPHELD

The court in Weyandt v. Dillett, A104548, 2004 Cal. App.

Unpub. LEXIS 8936, at *1 (Cal. Ct. App. Sept. 30, 2004) (un-

published) affirmed the judicial reformation of a grant deed. The

reformation had the effect of deleting a limited reservation in

favor of the grantor/plaintiff, Shirley Weyandt, of the right to

drill and remove any oil or gas below a depth of 500 feet below

the surface of the property. The grant deed, as reformed, pro-

vided that the plaintiff reserved all oil, gas, and mineral rights to

the property.

The land purchase agreement (pursuant to which the grant

deed was given) executed by the grantee/defendant (Fred Dillett),

stated that “Buyer is aware that mineral rights do not transfer

with the sale.” Id. at *4. The appellate court stated that the intent

of the parties to the purchase agreement, which was signed be-

fore the grant deed, was to exclude mineral rights from the sale

of the property. Fred Dillett knew from the promotional brochure

for the property, his discussions with the real estate broker, and

plaintiff’s response to an inquiry on the subject, that the grantor

did not intend to include mineral rights in the sale. Substantial

evidence was presented to support the reformation of the grant

deed based on mutual mistake. The plaintiff was not bound by

her allegation of “unilateral mistake” in her first amended com-

plaint. Furthermore, her failure to discover the description of the

mineral rights in the grant deed did not preclude her from ob-

taining a reformation of the contract. She was entitled to rely on

the terms of the prior land purchase agreement which preserved

her mineral rights to the property, particularly because she had

consistently reasserted those rights after the agreement had been

executed.

Reformation was found to be the proper remedy instead of

rescission. The remedy of rescission required Dillett to show that

his consent to the sale agreement was not real or free, which he

was unable to do. Also, even though another grantee/defendant,

Robert Smallman, did not sign the land purchase agreement, the

appellate court found that he and Therese Smallman were assign-

ees of Dillett’s contract rights as purchasers of an interest in the

property from Dillett. Robert Smallman testified that he had agreed

with Dillett to purchase a one-third interest in the property that

had arisen from the prior agreement with Weyandt. Therefore, he

took subject to Dillett’s rights under the land purchase agreement

and grant deed, as reformed.

FAILURE TO CLEAN UP CONTAM INATION FROM  LEAKING

PIPELINES NOT DEEM ED A BENEFIT UNDER CALIFORNIA

STATUTE

In Watson Land Co. v. Shell Oil Co., 29 Cal. Rptr. 3d 343,

346 (Cal. Ct. App. 2005) (partial publication) the court held that

Shell Oil Company’s failure to clean up contamination from its

leaking pipelines was not deemed a benefit under Cal. Civ. Code

§ 3334. That section provides that a detriment caused by a

wrongful occupation of real property includes the value of the

use of the property for the time of that wrongful occupation, the

reasonable cost of repair or restoration of the property to its ori-

ginal condition, and the costs, if any, of recovering the posses-

sion. The value of the use of the property is the greater of the

reasonable rental value of that property or the “benefits obtained

by the person wrongfully occupying the property by reason of

that wrongful occupation.” Cal. Civ. Code § 3334(b)(1).

Watson Land Company claimed that Shell Oil Company was

responsible for groundwater and soil contamination under its land,

the Watson Center. Shell operated pipelines in the two major

pipeline corridors that ran under the Watson Center. The jury

awarded Watson the cost of clean up and, pursuant to Cal. Civ.

Code § 3334, an amount equal to the benefit Shell derived when

it failed to clean up the contamination. The appellate court re-

versed the amount of “benefits” damages awarded by the jury.

The court stated that “ ‘[b]enefits’ are not ‘obtained’ by reason

of a wrongful occupation unless the trespass itself provided the

trespasser with a financial or business advantage.” Watson Land

Co., 29 Cal. Rptr. 3d at 350. “No such financial advantage ac-

crues to the owner of a leaking pipeline, at least insofar as the

owner was not using the leak to effectuate disposal or to obtain

some other financial gain separate from the failure to remediate

the trespass.” Id.

DESPITE CHOICE-OF-LAW  PROVISION , CALIFORNIA’S

ATTORNEYS’ FEES PROVISION APPLIES

In ABF Capital Corp. v. Grove Properties Co., 23 Cal. Rptr. 3d

803 (Cal. Ct. App. 2005), the transaction at issue was a New York

partnership agreement to be performed in New York, concerning

oil and gas operations in Oklahoma and Texas. The agreement

stated that it was to be construed under the laws of the State of

New York and stated that in the event it is decided that the defen-

dants have breached the agreement, the defendants, a California

general partnership and a California citizen, were obligated to

pay attorneys’ fees. The plaintiff sued defendants in California

alleging that the defendants had breached the “Assumption of

Liabilities” contract, in violation of a duty to the plaintiff as third

party beneficiary of that contract. The defendants prevailed in

that dispute. The defendants moved for an award of attorneys’

fees under Cal. Civ. Code § 1717(a), which provides for mutu-

ality of unilateral attorneys’ fees provisions. The appellate court

agreed with the defendants and reversed the order denying attor-

neys’ fees.

The court stated that California has a substantially greater

interest in the determination of this procedural issue than New

York does and New York law conflicts with the fundamental

policy of California law on this issue. Also, the fundamental

policy underlying Cal. Civ. Code § 1717, the prevention of unfair

litigation tactics through one-sided attorneys’ fees provisions,

applies to business entities as well as to individuals.

REGULATION OF PORTABLE DIESEL-FUELED ENGINES

The California Air Resources Board has adopted an airborne

toxic control measure to reduce diesel particulate matter emis-

sions from portable diesel-fueled engines having a rated brake

horsepower of 50 and greater. Cal. Code Regs. tit. 17, §§ 93116,
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93116.1, 93116.2, 93116.3, 93116.4 & 93116.5. Equipment

using such engines include pumps, cranes, oil-well drilling rigs,

rock crushing and screening equipment, and power generators.

Among other requirements, diesel-fueled portable engines must

use certain types of fuel and must be certified to meet emission

standards. All diesel-fueled portable engines must use one of

the following: a CARB diesel fuel (also known as a diesel fuel

Nos. 1-D or 2-D), an alternative diesel fuel that has been verified

to control emissions, or a CARB diesel fuel utilizing fuel addi-

tives that have been verified to control emissions. With certain

exceptions, all portable diesel-fueled engines must be certified to

meet emission standards for newly manufactured nonroad en-

gines by 2010.

O K L A H O M A  —  

O I L  &  G A S

J A M E S  C .  T .  H A R D W I C K

—  R E P O R T E R  —

M ARKET VALUE, FIDUCIARY DUTY, AND OTHER ROYALTY

ISSUES

Howell v. Texaco Inc., 2004 OK 92, 112 P.3d 1154 (Okla.

2004), involved the determination of market value of gas at the

well when the first arm’s-length sale occurs after the gas has been

processed, whether a lessee has a fiduciary duty to a royalty

owner based upon a lease and communitization agreement, and

other issues of importance to producers and royalty owners.

Texaco was the owner and operator of the Velma Gas Plant and

also the owner of wells and leases for some of the gas processed

at that plant. Although the plant and the wells were within dif-

ferent operating divisions of Texaco, they were owned by the

same legal entity. As plant operator, Texaco purchased gas at the

well from unaffiliated producers in the same field as its own

produced gas on a percentage of proceeds (POPs) contract basis

under which the producer was paid for its gas based upon residue

gas sales and a percentage of the sales of the recovered plant

products.

At issue were Texaco’s leases stipulating royalty based on

market value and others stipulating royalty based on proceeds at

the prevailing market rate at the well (both being treated by the

court as market value leases). Texaco asserted that it discharged

its royalty obligations by paying its royalty owners under those

leases on the same or a higher basis as it paid unaffiliated pro-

ducers for gas purchased under its POPs contracts. The royalty

owners asserted that market value at the well should be based

upon the first arm’s-length transaction, which occurred here after

the gas was processed. Further, in calculating its royalty pay-

ments, Texaco had not measured and did not separately pay roy-

alty on scrubber oil and drip condensate recovered downstream

of the wellhead. Texaco asserted that the scrubber oil and con-

densate were considered in the percentage paid under its POPs

contract. Royalty owners, however, asserted that royalties should

also include amounts received for these products.

The court first stated that market value is the price negotiated

by a willing buyer not obligated to buy and a willing seller not

obligated to sell in a free and open market. It stated that market

value at the well is determined by an arm’s-length sale at the well

when there is such a sale, relying on its holding in Tara Petro-

leum Corp. v. Hughey, 1981 OK 65, 630 P.2d 1269 (Okla. 1981).

Tara held that if a producer enters into an arm’s-length, good-

faith gas purchase contract with the best price and terms availa-

ble at the time, that price is the “market price” and, according to

Howell, establishes market value. However, because here there

was no arm’s-length sale at the well, market value could be con-

structed by evidence of the prevailing market price based on

arm’s-length wellhead sales or offers of purchase close in time to

the sale at issue, either from the same well or from other wells in

the vicinity. Further, in addition to the prevailing market price

method, the Howell court held that market value could also be

established by the work-back method, subtracting “allowable

costs and expenses” from the first downstream, arm’s-length sale

price. Howell, 112 P.3d at 1159.

By the court’s discussion of Mittelstaedt v. Santa Fe Minerals,

Inc., 1998 OK 7, 954 P.2d 1203 (Okla. 1998), it appears that

“allowable costs” are those that the lessee is permitted to charge

against the royalty owner under Mittelstaedt. The court stated

that royalty owners are entitled only to the value of gas that is

marketable at the wellhead, that under Mittelstaedt, when the gas

is marketable at the wellhead, reasonable post-production costs

may be charged against royalty payments but that the burden is

on the producer to justify costs and expenses. As if to emphasize

the point, the court repeated its Mittelstaedt holding that a pro-

ducer may not deduct the costs of obtaining a marketable prod-

uct, but costs incurred after the gas becomes marketable may be

apportioned between royalty owner and producer.

The court next stated that the royalty owner has the right to be

paid at the best price available, and that when a producer is

paying royalty based on one price but selling gas for a higher

price, the royalty owner is entitled to be paid on the higher price.

From this, in the most controversial part of its ruling, the court

concluded that the royalty owners were entitled to have their

royalty payments based upon the prevailing market price or the

work-back method, whichever method results in the higher mar-

ket value.

As for Texaco’s argument that it was not required to pay sepa-

rately royalties on scrubber oil and condensate because their

values were reflected in the percentages paid under third-party

POPs contracts and thus in the royalty payments, the court rea-

soned this was a factual matter for the trial court on remand.

However, the court admonished that, when using the work-back

method, the court must consider the value of those products in

calculating market value at the well.

This reporter has some observations on the court’s market

value ruling. The opinion mentions an intra-company contract

between Texaco’s production division and its gas plant division

for the sale of gas from Texaco’s leases under which the prices

in this contract were at least as high as the non-affiliate POPs

prices. The court even states that an intra-company sale cannot

be the basis for calculating royalty payments. This has led at least

one commentator to treat Howell as a case involving an affiliate

sale. However, there was no sale of the gas prior to processing

since the same Texaco entity was involved and Texaco never
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argued that there was. The intra-company contract likely was

used merely as an accounting device for implementing royalty

payments.

It seems deducible from the court’s holding that the court

would apply its earlier Tara holding, equating an arm’s-length

contract price with market price, only when the first arm’s-length

sale is at the well and not when it is at a distant location. This

follows because the court permits the prevailing market price

method to establish a market value at the well higher than would

result from application of the work-back method to the first

arm’s-length sale.

The court’s application of the work-back method is novel in

a couple of respects. First is the court’s apparent willingness to

permit deduction of only those costs that meet the requirements

of Mittelstaedt. Mittelstaedt, which deals with deductibility of

post-production costs in calculating royalty, requires that the gas

be in marketable condition when those costs are incurred. How-

ever, the traditional work-back method utilizes the producer’s

actual costs between the point of valuation and the point of sale

since the goal of that methodology is to determine what a willing

buyer would pay a willing seller for the gas at the well. That

price is dictated by the producer’s actual costs incurred. See

Kramer, “Royalty Interests in the United States: Not Cut From

the Same Cloth,” 29 Tulsa L.J. 449, 461 (Spring/Summer 1994).

Second, the conclusion that royalty is to be calculated based

on the higher value resulting from the prevailing market price

methodology or the work-back method does not accord with the

recognized hierarchy for determining market value. The work-

back method is described as the “least desirable,” and the exis-

tence of comparable sales from which a market value can be

determined forecloses use of the work-back method. See Kramer,

supra.

Royalty owners in Howell also asserted that Texaco owed

them a fiduciary duty as lessee under the leases that were subject

to certain communitization agreements. The communitization

agreements considered by the court were voluntary agreements

entered into before the advent of Corporation Commission im-

posed drilling and spacing units under Okla Stat. tit. 52, § 87.1.

Plaintiffs relied upon Young v. West Edmond Hunton Lime Unit,

1954 OK 195, 275 P.2d 304 (Okla. 1954), and other decisions

following Young. Young involved a statutory field-wide unit

created by Corporation Commission order. Texaco argued that,

since no such unit or order was involved here, no fiduciary duty

existed. The court sided with Texaco on this issue, noting that the

communitization agreements provided for royalties to be paid in

proportion to the acreage owned by each royalty owner, but

otherwise the leases remained in force by reason of production

anywhere in the communitized area. The court stated that, unlike

unitization orders, the communization agreements were contracts

just like the leases and did not impose any greater obligations on

Texaco than did the leases themselves. In contrast, reasoned the

court, the interests in Young had been coercively unitized pur-

suant to statute with the result that the “leases no longer con-

trolled.” However, because here the communitization agreements

expressly provided for the leases to remain in force, no fiduciary

duty arose.

With the Howell decision, a dispute has arisen between les-

sees and royalty owners as to the breadth of the fiduciary duty

holding. Producer/lessees assert that the Howell rationale applies

equally to ordinary drilling and spacing units formed under Okla

Stat. tit. 52, § 87.1, arguing that the only material impact on the

underlying leases of such a unit is to require proportional pay-

ment of the royalty just like the communitization agreements in

Howell. On the other hand, royalty owners argue that Young, not

Howell, controls § 87.1 units because those units involve a coer-

cive unitization order. So far, some courts have been reluctant to

apply Howell’s fiduciary duty holding beyond voluntary commu-

nitization agreements.

As for royalty owners’ claims that Texaco was liable for both

constructive and actual fraud, the court noted that constructive

fraud could be based on a statutory legal duty. The Production

Revenue Standards Act, Okla Stat. tit. 52, § 70.12, requires cer-

tain information to be furnished with each royalty payment. The

court stated that the act placed a duty upon Texaco to accurately

inform the royalty owners of the facts upon which their royalty

payments were based. It reversed the trial court’s partial sum-

mary judgment for Texaco for constructive fraud on the basis

that Texaco had not submitted summary judgment material show-

ing compliance with the act. Further, the trial court’s partial sum-

mary judgment for Texaco for actual fraud was reversed because

Texaco failed to show no detrimental reliance for all royalty

owners.

GROSS PRODUCTION TAX ON PROCESSED GAS

State ex rel. Oklahoma Tax Commission v. Texaco Explora-

tion & Production, Inc., 2005 OK 52 (Okla. June 28, 2005)

(unpublished), is the gross production tax counterpart of Howell.

The issue addressed in this case was the proper method to de-

termine gross value of the gas when there is no arm’s-length sale

at the wellhead. The Tax Commission sued Texaco in state dis-

trict court alleging that Texaco, for the purpose of evading pay-

ment of taxes, intentionally had implemented a scheme to calcu-

late gross production tax on a price less than fair market value.

The underlying facts, as to the gas to be valued and the point of

first arm’s-length sale, were identical to Howell, as the same gas

was involved. Texaco claimed that it correctly paid taxes based

upon the prevailing price established by comparable sales paid

under POPs contracts to non-affiliate producers in the field for

gas of like kind, quality, and character. The Tax Commission

argued that Texaco was required to pay taxes based upon the

gross proceeds realized from the first arm’s-length sale. The trial

court ruled for Texaco, concluding that the gross value of the gas

was best reflected by the prevailing price in the field for gas of

similar kind, quality, and character at the time of production.

The state supreme court first addressed whether the Tax Com-

mission could forego the administrative assessment process and

sue in district court for a determination of the taxes. The court

held that generally the tax laws were to be enforced through the

administrative process prior to bringing suit in court. However,

both the Tax Commission and Texaco urged that the Tax Com-

mission’s allegations of intentional under-reporting invoked the

district court’s jurisdiction under a statute permitting a proceed-

ing to go to court without assessment “in the case of either a false

or fraudulent report or return.” The supreme court concluded that
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the Tax Commission’s allegation of intentional schemes to evade

taxes invoked the subject matter jurisdiction of the district court.

As for the value issue, the applicable statutes impose a tax on

the severance of the gas at the rate of 7% of the gross value of

the production of gas and require reporting of the total value of

the gas “at the time and place of production, including any and

all premiums paid for the sale thereof, at the price paid.” Okla

Stat. tit. 68, § 1010(B)(5). The statute also permits the Tax Com-

mission to require the tax to be paid on the basis of the prevailing

price if the gas is sold under circumstances where the sale price

does not represent the cash price prevailing for gas of like kind,

character, or quality in the field.

The court purported to find some guidance in Apache Gas

Products Corp. v. Oklahoma Tax Commission, 1973 OK 34, 509

P.2d 109 (Okla. 1973), in which the court had held that each pro-

ducer should calculate the tax based on its individual sales con-

tract except when that contract does not reflect arm’s-length

bargaining. In that instance, the Tax Commission should calcu-

late the tax based on the prevailing price in the field at the time

of production.

The court then turned to Howell (discussed above), noting

that Howell recognized three methods for establishing market

value at the well: the actual sale price paid in an arm’s-length

wellhead sale and, in the absence thereof, the prevailing market

value method or the work-back method. The court concluded that

the methods for establishing wellhead value in Howell fell within

the “comprehensive language” used in the gross production tax

statutes—“gross value” under one provision, total value includ-

ing all premiums under another provision, and prevailing price

under a third provision. From this, the court held that in the ab-

sence of an actual arm’s-length sale at the wellhead, gross value

of the gas for calculation of gross production taxes is to be de-

termined using the prevailing price method or the work-back

method adopted in Howell, whichever results in the higher value.

As of this report, Texaco’s petition for rehearing is pending,

supported by several amicus curiae.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

NONCONSENT PENALTY UNDER OPERATING AGREEM ENT IS

ENFORCEABLE WHEN OPERATIONS BEGAN BEFORE END OF

NONCONSENT NOTICE PERIOD

The court in Valence Operating Co. v. Dorsett, 164 S.W.3d

656 (Tex. 2005), reversed and remanded a court of appeals de-

cision that had shocked most lawyers familiar with the practical

application of oil and gas operating agreements. See Dorsett v.

Valence Operating Co., 111 S.W.3d 224 (Tex. App.—Texarkana

2003), reported on in Vol. XX, No. 4 (2003) of this Newsletter.

Dorsett was a 4.05391% working interest owner and Valence

the operator of the 677-acre Mobley Gas Unit under a 1977 AAPL

Form 610 model form operating agreement. Article VI.B. of the

form governs drilling operations after the first well. It provides

that a party desiring to drill is to give the other parties notice of

the proposed operation, whereupon those receiving the notice

have 30 days within which to elect to participate in the cost.

Failure to respond is deemed an election not to participate. If a

working interest owner does not participate, it is deemed to have

relinquished its interest in the well until those who drilled the

well have received specified sums out of production proceeds, in

this case 100% of the cost of newly acquired surface equipment

beyond the wellhead connection and 300% of the cost of drilling

and completing the well. In order to be entitled to the benefits of

the latter so-called “nonconsent penalty,” the form of agreement

provides, the party or parties electing to participate “shall, within

sixty (60) days after the expiration of the notice period of thirty

(30) days . . . actually commence work on the proposed operation

and complete it with due diligence. . . .” 164 S.W.3d at 659.

Between 1996 and 2001 Valence drilled eight gas wells in the

unit, each time notifying Dorsett and offering her the opportunity

to participate in the cost. In each case Valence began at least pre-

paratory work on the drilling location before the end of Dorsett’s

30-day response period, sometimes even before Valence had sent

the well proposal. Dorsett received the proposals but did not

elect to participate. When Valence imposed the operating agree-

ment’s nonconsent penalty, Dorsett disputed its right to do so.

Valence was required by the agreement, she contended, to allow

the 30-day notice period following each well proposal to elapse

before commencing work on the proposed operations. Valence’s

failure to have done so, the court of appeals agreed, breached the

agreement and precluded its enforcement of the nonconsent pen-

alty.

Valence countered that the purpose of the form’s phrase

requiring the operator to commence work “within sixty (60) days

after the expiration of the notice period” is to ensure that work is

not unreasonably delayed after the consent deadline, not to pro-

hibit early commencement of work. Noting that the court’s pri-

mary concern in construing a written contract is to ascertain the

parties’ true intention and that in doing so it must consider the

entire writing, the supreme court agreed. Nothing in the agree-

ment form’s language forbids the operator from commencing

work before the end of the notice period. The purpose of the

provision for two distinct periods, according to the court, is to

retain the working interest owner’s right to 30 days’ notice before

being required to make a decision while also requiring the opera-

tor to commence work no later than 90 days after formally pro-

posing the operation.

The court also recognized what the court of appeals evidently

did not: that the operator’s early commencement of operations

could only benefit nonoperators that have not yet made a deci-

sion and harms them in no way Dorsett could identify. An early

start might avoid drainage or lease expiration, and the operator

bears the entire risk so long as others still have the right to elect

to consent or not.

Dorsett also argued that the operating agreement’s nonconsent

penalty was an unenforceable liquidated damages provision. The

supreme court disagreed, pointing out that liquidated damages fix

in advance compensation accruing from a party’s failure to per-

form its obligations, whereas the nonconsent penalty rewards the

participating parties for undertaking a defined risk. As a noncon-

senting party, Dorsett was not being punished for breaching the
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agreement; she simply agreed not to participate in a return on an

investment she did not make. The nonconsent penalty is designed

to allow reasonable compensation for working interest owners

who undertake the risk of developing new wells. Other terms

sometimes used to describe this provision of the typical operating

agreement, such as “sole risk clause” and “risk charges,” the

court observed, convey this rationale more accurately than “pen-

alty,” a word not found in the agreement form itself but ingrained

in industry vernacular.

The decision wisely confirms the practical construction that

the industry had always placed on operating agreements’ well

proposal and commencement requirements. To have done other-

wise would have served no identifiable purpose of the operating

agreement, to the benefit of no one other than nonoperators

hoping for a free ride.

STORAGE CAVERNS M AY BE TAXED

The Texas Supreme Court decided in Matagorda County Ap-

praisal District v. Coastal Liquids Partners, L.P., 165 S.W.3d

329 (Tex. 2005), that underground salt dome caverns used to

store liquid hydrocarbons are subject to ad valorem taxation.

Coastal, the lessee and user of the caverns, maintained that the

caverns were inseparable from the surface and thus not sepa-

rately taxable. The use of the caverns was in fact separate and

apart from whatever uses were taking place on the surface, the

court held, and assessing the caverns separately imposed no

likelihood of double taxation. Moreover, the appraisal district’s

listing of the caverns as “improvements” for 1999 after having

listed them as “other” in previous years was no indication that

they were being improperly taxed. So long as the appraisal dis-

trict’s records were sufficiently descriptive to give Coastal notice

of what property was included in each tax account, and thus

some assurance that it was not included twice, assessment of the

caverns under an incorrect category was immaterial and would

not exempt them from taxation. Besides, the caverns were man-

made and at least for taxation purposes were, in the court’s view,

an “improvement,” one of the specifically taxable categories of

real property.

COST TO CURE IM PROPER M EASURE OF SURFACE DAM AGE

The court in Primrose Operating Co. v. Senn, 161 S.W.3d

258 (Tex. App.—Eastland 2005, pet. filed), reversed the trial

court’s award, based on a jury verdict, of more than $3 million

in favor of the plaintiff ranch owners against the operator of oil

and gas wells on the ranch for surface contamination damage,

interest, and punitive damages.

The Senns bought only the surface of the 23,013-acre Covered

“S” Ranch in 1997 for $3,164,000. There had been oil and gas

production on the ranch since 1939, and there were some 500-

600 producing wells at the time of the purchase, of which Prim-

rose operated approximately 200. The Senns promptly began

systematically searching for leaks and spills and, not surprisingly

in a mature oil field, found some. Their expert testified that the

soil affected by the spills at Primrose’s well sites covered a total

of only about 10 acres but were spread out across the area. They

needed to be remediated, he went on, by removing the contami-

nated dirt and replacing it with clean soil, the cost of which

would be $2,110,000. A real estate appraiser testified for the

Senns that the ranch’s value was diminished by the “cost to cure”

of $2,110,000, plus another 20% of the cost to cure for the nega-

tive stigma attached to the contamination on the basis that the

cost might be more than expected. The jury assessed both the

cost to clean up the contamination and the diminution in the

ranch’s value at $2,110,000, and the trial court awarded actual

damages in that amount.

The court began its analysis by acknowledging that where

injury to land is temporary and able to be remedied at reasonable

expense, damages are measured by the cost of restoring the land

to its condition prior to the injury. In the case of permanent

injury, and where the cost to restore the land is excessive or not

economically feasible, however, the appropriate measure of dam-

ages is the diminution in the land’s fair market value. The court

here held as a matter of law that the cost to restore the land to its

condition prior to the leaks was not reasonable, so that the proper

measure of damages was diminution in value. Because the only

evidence in support of the jury’s finding of diminution in value

was the cost to cure, the trial court judgment was supported by no

competent evidence and had to be reversed.

The court’s explanation is not entirely satisfying. In parti-

cular, other than that it seems obvious, it is unclear how the court

arrived at its determination that remediation was not economi-

cally feasible. From remarks about the plaintiffs’ experts’ failure

to take into account that the ranch was not in pristine condition

when the Senns bought it and that some leaks and spills are

inevitable, it is clear that the court simply did not believe that 10

acres of contaminated soil on a 23,000-acre ranch in the middle

of oil country could possibly reduce by more than half the amount

a willing buyer would pay. A little more attention to why this was

so and how it leads to the conclusion that the cost of soil replace-

ment would be unreasonable, together with a succinct holding

that cost to cure is irrelevant under these circumstances and that

value may only be proven by comparable sales, would have been

helpful.

DISCLAIM ER DID NOT WAIVE DEVISE OF LIFETIM E

M INERAL BENEFITS IN ADDITION TO CONVENTIONAL LIFE

ESTATE

The court in Phillips v. Ivy, 160 S.W.3d 91 (Tex. App.—

Waco 2004, pet. denied), interpreted the devise by James Bradford

Ivy of a life estate in minerals to his wife Betty and a disclaimer

signed by Betty Ivy. Article III of James Bradford Ivy’s will read

as follows:

I hereby give, devise and bequeath all of my real property,

whether separate or community to my daughter NADINE

IVY PHILLIPS, subject however to a life estate in said

real property, including all the oil, gas, coal and other min-

erals which I hereby give, devise and bequeath to my wife,

BETTY JEAN IVY, to use and enjoy during her lifetime,

including all rents and profits therefrom as well as bonus-

es and royalty income.

Id. at 93. Betty Ivy filed a timely disclaimer in which she refused

to accept “any interest under Article III of the will other than a

life estate, it being my intent hereby that I have no interest in the

remainder of such property.” Id.
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Nadine filed a declaratory judgment action for construction

of the will and Betty’s disclaimer. The principal issue on appeal

of the trial court’s summary judgment for Betty was whether

Betty, after her disclaimer, was entitled to more than a conven-

tional life estate in James Bradford Ivy’s minerals.

A life tenant with a conventional life estate, the court ob-

served, may not dispose of the corpus of the estate, and oil and

gas royalties and bonus are generally considered corpus. An

exception arises, however, when a testator expresses a different

intent. By using the phrase “as well as bonuses and royalty in-

come,” James made a specific bequest to Betty of the royalties

and bonuses from his real property in addition to the conven-

tional life estate. This much seems not to have been controver-

sial; the dispute concerned the effect of the disclaimer. Nadine’s

position was that it limited Betty to a conventional life estate, so

that Nadine would be entitled to the remainder in bonuses and

royalty. Betty maintained that her life estate still entitled her to

retain all bonuses and royalties absolutely, without remainder in

Nadine.

Without offering its rationale, the court affirmed the trial

court’s conclusion that the disclaimer did not operate as a waiver

of any part of the life estate to which Betty was entitled under

James’s will. A dissenting justice believed the disclaimer clearly

had the effect of limiting Betty to a traditional life estate, and it

indeed is difficult to see what effect the disclaimer was intended

to have if not that. It is a defensible proposition, on which the

majority seems to have relied, that the additional right to retain

bonuses and royalties was an attribute of Betty’s life estate and

not some other estate altogether. Under this rationale Betty’s

disclaimer of all but a life estate did not affect those rights. For

the court to give no explanation of what effect Betty must have

instead intended, and to fail even to express any rationale what-

ever, seems something of a dereliction.

ROYALTY RESERVATIONS UPHELD AGAINST GRANTEE’S

DENIAL OF GRANTOR’S TITLE

The long and confusing hodgpodge that is the court’s opinion

in Sauceda v. Kerlin, 164 S.W.3d 892 (Tex. App.—Corpus Christi

2005, no pet. h.), makes it difficult to distill the salient principles

the case may stand for. Perhaps it stands for little more than that

it is never too late for plaintiffs with an appealing case to assert

a lost South Texas land title.

Kerlin, a young New York lawyer, came to Texas in 1938 to

pursue the purchase of title claims from members of the Balli

family. The claims, dating from as long ago as the 1830s, in-

volved Padre Island, which runs many miles along the South

Texas coast. The Ballis were descendants of Juan Jose Balli, one

of two men to whom Mexico had granted the land in 1829. Kerlin

persuaded the Balli heirs to cooperate and acquired 11 deeds

from family members, each conveying the grantor’s interest in

Padre Island as an heir of Juan Jose Balli, and reserving a 1/64

of 1/8 nonparticipating royalty in the grantor’s pro rata interest.

Kerlin then went about acquiring other doubtful title claims to

the island with the idea of reopening and attacking earlier title

litigation in order to assert the titles he had acquired. In 1939

Kerlin and his attorney, who represented Kerlin and purportedly

the Balli heirs, although they were never told, succeeded in a

motion for new trial in litigation that had lain dormant since a

1928 judgment adverse to the Balli heirs.

Kerlin engaged in settlement discussions over the next several

years, during which he asserted his Balli titles with particular em-

phasis on a tract of approximately 7,500 acres. In Brownsville on

a three-day pass from duty in the army in 1942, Kerlin finalized

a stipulation under which the title litigation was settled. The Balli

heirs went unmentioned in the agreed judgment, but Kerlin re-

ceived title to some 20,000 acres of Padre Island in the settle-

ment, including a 7,500-acre tract alluded to in correspondence

from a business associate as being “for the Juan Jose interest.”

While in Brownsville he executed reconveyances to the Balli

heirs on his attorney’s advice to abandon the Balli claims. The

reconveyance deeds were never delivered or recorded, however,

nor were the Balli heirs ever told the outcome of the litigation.

Kerlin did tell Balli family members, on inquiries in 1954 and

1985, that their claims were no good. Meanwhile, Kerlin profited

handsomely from land sales and oil and gas royalties. The Balli

heirs finally sued Kerlin in 1993, and in 2000 they were awarded

a judgment based on jury findings that, among other things, Kerlin

was estopped to deny the royalty reservations in the Balli deeds

and that he had acquired 7,500 acres in the settlement for the

benefit of the Ballis that he had not shared with them.

Kerlin was bound by the nonparticipating royalty interests

reserved in his deeds from the Balli family, the court of appeals

held. Kerlin was mistaken in arguing that estoppel by deed does

not conceptually apply to reservations, although he may be for-

given for his logic that a grantor possessing no title has nothing

out of which to reserve an interest. According to Texas cases

cited by the court, a grantee is concluded by recitals in the deed

he has accepted, including reservations in favor of the grantor.

The court of appeals also held that the trial court had not

erred in holding as a matter of law that Kerlin, as holder of the

executive rights, owed a fiduciary duty to the Balli heirs, as hold-

ers of nonparticipating royalty interests. The court acknowledged

that this fiduciary duty is only imposed on an executive in con-

junction with the execution of oil and gas leases. When Kerlin

executed leases on the property and withheld the money to which

the Ballis were entitled under the reservations in their deeds,

claiming his interests were not based on the Balli deeds, he

breached his fiduciary duty. Although the jury had found that

Kerlin had breached his fiduciary duty during the 1942 settle-

ment, the court of appeals’ holding properly seems limited to

Kerlin’s failure to see that the Balli royalty interests were given

effect.

Why were the Balli heirs’ claims not barred by limitations or

laches after some 50 years? Tex. Civ. Prac. & Rem. Code § 16.063

provides that the absence from the state of a person against

whom a cause of action may be maintained suspends the running

of the applicable statute of limitations. Kerlin had been absent

from the state, residing in New York, since the 1942 settlement.

Although § 16.063 generally does not apply to nonresidents, it

does apply to a nonresident who was present in the state when his

obligation arose. Since Kerlin was physically in Texas to finalize

the settlement but absent since, the statute was tolled. The court

also upheld the trial court’s application of fraudulent conceal-

ment as a defense to the bar of limitations. Kerlin contended that
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fraudulent concealment was inapplicable because the disposition

of the lawsuit in 1942 was a matter of public record. Kerlin failed

to provide any argument in support of his proposition, however,

evidently only citing cases defining the Texas discovery rule, a

different doctrine. If Kerlin was arguing in effect that the Ballis

should have known of the circumstances in the exercise of rea-

sonable diligence notwithstanding Kerlin’s deception, which could

have overcome the fraudulent concealment argument if borne

out, the court failed to notice. As for laches, the court simply

stated its conclusion, with no discussion at all, that Kerlin failed

to meet the requirement of showing detriment or harm resulting

from the Ballis’ delay in bringing the case.

ARBITRATION AW ARD FOR WELL DAM AGE ENFORCED

The court in Baker Hughes Oilfield Operations, Inc. v. Hennig

Production Co., 164 S.W.3d 438 (Tex. App.—Houston [14th

Dist.] 2005, no pet.), decided the appeal of a summary judgment

enforcing an arbitration award against well service contractor

Baker Hughes in favor of Hennig, the operator of a well on

which Baker Hughes was engaged to perform a perforating job.

Baker Hughes’s perforating tool collapsed in Hennig’s well

and was left in the hole. Hennig began fishing operations and

was ultimately able to retrieve part of the tool. Hennig refused to

pay Baker Hughes for the lost tool, claiming the recovered part

showed the tool had collapsed because it did not meet Hennig’s

pressure specifications. Baker Hughes filed an arbitration de-

mand pursuant to its contract with Hennig, seeking payment for

the lost tool. Hennig counterclaimed for damages to the well re-

sulting from the tool’s collapse and, after a four-day arbitration,

was awarded $351,090.43, the cost of fishing.

Texas law favors arbitration, the court began, and a reviewing

court may not substitute its judgment for the arbitrators’ merely

because it would have reached a different result, nor may it set

aside an arbitration award for a mere mistake of fact or law. Here

the parties’ agreement stated they would arbitrate any contro-

versy or claim arising out of or relating to Baker Hughes’s ser-

vices. Such a broad arbitration provision empowered the arbitra-

tors to decide Hennig’s breach of contract claim against Baker

Hughes, regardless of whether specifically presented as such.

Moreover, the arbitration panel had not committed a gross mis-

take implying bad faith and failure to exercise honest judgment,

as Baker Hughes alleged. A party may recover repair costs, the

arbitrators’ measure of damages, if the costs were reasonable and

the repairs necessary. Hennig pled that its fishing operations

were reasonable, prudent, and in accordance with generally ac-

cepted standards, and the record did not demonstrate a gross

mistake in the panel’s finding Hennig’s costs reasonable and

necessary. Finally, the trial court had not erred in correcting the

arbitration award to include the date prejudgment interest began

to accrue. The Texas Arbitration Act allows a court to modify an

arbitration award if the form of an award is imperfect in a man-

ner not affecting the merits of the controversy. The arbitration

panel had awarded prejudgment interest at a specified rate, al-

though it had neglected to include the date of accrual in its

award. The trial court’s judgment in supplying the date merely

corrected the award to effectuate the arbitrators’ intent.

EASEM ENT INCLUDES RIGHT TO TRANSPORT HYDROGEN

Affirming a summary judgment for the defendant holder of a

pipeline easement, the court in C&E Land Co. v. Air Products

LP, 401 F.3d 602 (5th Cir. 2005, per curiam), held that the grant

of a pipeline right-of-way “for the transportation of oil, petro-

leum, gas, the products of each of the same, water, other liquids

and gases, and mixtures of any of the foregoing” unambiguously

allowed the transportation of hydrogen. Id. at 603. In the absence

of any ambiguity, the court refused to consider the plaintiff’s

arguments based on extrinsic evidence and the doctrine of ejusdem

generis.

U T A H  —  M I N I N G

C H R I S T O P H E R  A .  J O N E S

—  R E P O R T E R  —

GRAVEL PIT EXPANSION HELD NOT A PERM ISSIBLE

CONDITIONAL USE UNDER ZONING ORDINANCE

PERM ITTING “M INERAL EXTRACTION AND PROCESSING”

Carrier v. Salt Lake County, 104 P.3d 1208 (Utah 2004),

involved a dispute over the expansion of an existing gravel pit

from 11.5 acres to approximately 62.2 acres. In October 2000,

Harper Contracting Inc. (Harper), the owner of the gravel pit,

submitted an application to Salt Lake County Planning Commis-

sion (Planning Commission) seeking approval of this expansion,

and styling its application as an “amendment” to its existing

conditional use permit. The Planning Commission approved the

application on February 13, 2001.

In response, plaintiffs David Carrier and Save Our Canyons

(collectively, SOC) appealed the approval to the Salt Lake Coun-

ty Board of Adjustments (Board), arguing that allowing gravel

pit operations in the expanded area would violate the zoning

requirements applicable to that area. The expansion area was

zoned FR-20, a forestry and recreation zone that allowed “min-

eral extraction and processing” as a conditional use, but did not

expressly authorize gravel pits or quarries. The expansion area

was also within the Foothill and Canyon Overlay Zone (FCOZ),

which allows mineral extraction and processing uses only if a

waiver of certain stringent development standards is obtained and

the applicant complies with 10 enumerated development criteria.

The Board voted to uphold the Planning Commission’s ap-

proval of Harper’s amendment application to expand its gravel

pit operations, reasoning that the property had a long history of

mining operations, the gravel pit use at issue was classified as a

“mine” by the Utah Division of Oil, Gas, and Mining (DOGM)

when the original conditional use permit was issued in 1992, and

the original conditional use permit was issued in reliance on

DOGM’s classification. The Board went on to note that the ap-

proval of Harper’s original conditional use permit in 1992 was

never appealed. However, the Board did remand the application

back to the Planning Commission to further consider the defini-

tion of a “gravel pit” as compared to a “mine,” whether FCOZ

development waivers were required, and conditions that would

mitigate the expansion of the gravel pit operation.
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On remand, the Planning Commission again approved Harper’s

amendment application without defining the terms “gravel pit”

and “mine,” and with a determination that waiver of the relevant

FCOZ standards was allowed based on evidence supporting only

three of the ten enumerated development criteria. SOC again

appealed the Planning Commission’s determination to the Board.

The Board voted to uphold the Planning Commission’s deter-

mination in its entirety and, in response, SOC filed a complaint

in district court against the Planning Commission, the Board, and

Salt Lake County. In its complaint, SOC asked the court to de-

clare that the proposed expansion of Harper’s gravel pit was not

allowed in the FR-20 Zone as a matter of law and that the Plan-

ning Commission’s approval of the application was void for

failure to follow necessary FCOZ requirements.

Following discovery, both parties filed cross motions for

summary judgment. The district court denied the County’s mo-

tion and granted SOC’s motion, ruling that the Planning Com-

mission lacked the authority to amend Harper’s original condi-

tional use permit and that the County was therefore required to

determine whether the proposed expansion was a permitted or

conditional use under existing zoning ordinances. Given this, the

court reasoned that by designating the use as mineral extraction

and/or gravel pit interchangeably, without defining either one,

and by failing to determine whether this use met the requirements

of the FR-20 Zone ordinances, the Planning Commission failed

to follow relevant county zoning ordinances. It further reasoned

that the terms “mineral extraction” and “gravel pit” are not inter-

changeable, and that the explicit inclusion of gravel pits as au-

thorized uses in other zones, but exclusion in the FR-20 Zone,

indicated that gravel pits are not included in the definition of

mineral extraction. Consequently, the court concluded that, by

approving the application for a gravel pit as if it were an appli-

cation for mineral extraction, the Planning Commission approved

the application in violation of law. Finally, the district court con-

cluded that even if the conditional use permit had been appropri-

ately issued, the Planning Commission nevertheless failed to ad-

here to the requirements mandated under FCOZ, which allows

for the waiver or modification of development standards only

upon evidence that all 10 of the requisite criteria have been met

with specific reasons provided for each waiver granted. Because

the Planning Commission only addressed three of the 10 criteria

and failed to set forth reasons justifying the waivers, the court

concluded that the Planning Commission violated FCOZ. The

district court thus held that the Planning Commission’s approval

of the application for expansion of the gravel pit into the FR-20

Zone, as well as the Planning Commission’s approval of the

waivers to the FCOZ development standards, was null and void.

On appeal, the Utah Supreme Court upheld the district court

ruling, focusing on the reasoning that, in this particular case,

“mineral extraction and processing” does not encompass gravel

pit operations. The court noted that the term “gravel pit” is speci-

fically listed as a conditional use in other zones within Salt Lake

County and that the omission of “gravel pits” as an enumerated

permitted conditional use in the FR-20 Zone suggests that a

gravel pit is not an authorized conditional use in that zone. The

court also found it instructive that under Utah’s Mined Land

Reclamation Act, sand, gravel, and rock aggregate are explicitly

excluded from the definition of the term “mineral deposit.” Utah

Code Ann. § 40-8-4(14)(a). Given this, the court reasoned that it

is reasonable to interpret the conditional use “mineral extraction

and processing” to exclude gravel pit operations. 104 P.3d at

1218.

W Y O M I N G  —  M I N I N G

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

FEDERAL DISTRICT COURT FINDS AREA OF M UTUAL

INTEREST CLAUSE NOT A COVENANT RUNNING W ITH

THE LAND

In Mountain West Mines, Inc. v. Cleveland-Cliffs Iron Co.,

376 F. Supp. 2d 1298 (D. Wyo. 2005) the U.S. District Court for

Wyoming found that an area of mutual interest (AMI) clause did

not bind successors to the agreement containing the clause. In the

1960s Mountain W est acquired various uranium properties in

the Powder River Basin. In 1967, Mountain West and defendant,

Cleveland-Cliffs Iron Company (Cliffs), entered into an option

agreement with respect to certain properties, granting Cliffs the

option to acquire from Mountain West various interests in ex-

change for payments to Mountain West, including percentage

royalty payments on uranium production. The option agreement

contained an AMI clause that obligated Cliffs to pay production

royalty on uranium from any properties acquired by Cliffs within

the AMI. The AMI clause provided:

With respect to “other lands” and any and all lands ac-

quired by “Mountain West” in the “Powder River Basin”

. . . by lease or otherwise after the date of this Option

and Agreement, said lands will be assigned or deeded at

“Cliffs’ ” request . . . subject only to a two and one-half

percent (2-1/2%) overriding royalty or reserved royalty to

“Mountain West” . . . It is further understood and agreed

that “Mountain West” will be entitled to and “Cliffs” agree

[sic] to convey a two and one-half percent (2-1/2%) roy-

alty interest to “Mountain West” in any lands it may here-

after acquire in the “Powder River Basin.”

Id. at 1300.

In 1969 Cliffs exercised its option and obtained an interest in

four properties. Through various assignments these properties

were eventually owned by Power Resources, Inc. (Power) and

Pathfinder Mines Corporation (Pathfinder).

Mountain West claimed that the AMI clause bound all of

Cliffs’ successors in interest and that accordingly, Power and

Pathfinder were required to pay royalties on the original four

properties and on any other property obtained in the Powder

River Basin, regardless of when the purchase took place or from

whom the property was obtained. The defendants filed a joint

motion for summary judgment on all claims; the plaintiff filed a

motion for partial summary judgment on breach of contract and

for declaratory relief.

The issues were referred to U.S. Magistrate Judge Beaman

who heard oral argument and issued a report and recommen-

dation in favor of the defendants. In conducting a de novo review

of Magistrate Beaman’s report, the court found that the report
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and recommendation should be adopted in its entirety. In addi-

tion, the court found that the Mountain West agreement did bind

Cliffs’ successors with respect to royalty payments owed on the

original four properties. The court recognized that those royalty

payments ran with the land, but found that the AMI clause con-

tained in the original option agreement did not bind Cliffs’ suc-

cessors since that would allow Mountain West to obtain a royalty

interest in land neither it nor Cliffs ever owned. The court stated

that common sense dictates it could not have been the intent of

the parties for Mountain West to receive a royalty interest on

any property acquired in the Powder River Basin by Power and

Pathfinder, other than the original four properties.

In determining that the AMI clause contained in the 1967

option agreement did not bind Cliffs’ successors, the court re-

viewed Wyoming law regarding covenants that run with the land.

Under Wyoming law, the intention of the original parties alone

cannot create a covenant running with the land. Four elements

must be met in order for a covenant to run with the land. The

original covenant must be enforceable, the parties must intend

that the covenant run with the land, the covenant must touch and

concern the land, and there must be privity of estate between the

parties. Id. at 1304 (citing Jackson Hole Racquet Club Resort v.

Teton Pines Ltd. Partnership, 839 P.2d 951, 956 (Wyo. 1992)).

Echoing the Magistrate’s recommendation, the court found ele-

ments two and four were lacking and accordingly ruled that the

AMI clause did not run with the land.

The plaintiff argued that the privity of the defendants arose

through their successor relationship to the covenantor, citing,

inter alia, North Finn v. Cook, 825 F. Supp. 278 (D. Wyo.

1993), and Westland Oil Development Corp. v. Gulf Oil Corp.,

637 S.W.2d 903 (Tex. 1982). The court distinguished these cases

from the present case since, in those cases, “the original parties

to the agreement had an interest in the land when the covenant

was made, and the subsequent party obtained an interest in that

land subject to the covenant from one of the original parties.”

Mountain West, 376 F. Supp. 2d at 1307.

While the court found that the option agreement bound suc-

cessors as to covenants concerning the original four properties,

there was nothing in the agreement to indicate that the AMI

provision was intended to run with the land. In fact, the court

noted that the deed between Cliffs and its immediate successor

specifically stated that Cliffs warranted to its successor that the

successor “does not share or take any responsibility of [Cliffs] to

pay mineral production royalty to [Mountain West] from proper-

ty other than the Subject Property.” Id. Thus, the magistrate

properly found that the AMI clause did not run with the land.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOM ING SUPREM E COURT FINDS EXCEPTION TO DUHIG

WHERE GRANTEE IS COTENANT W ITH GRANTOR

In Gilstrap v. June Eisele Warren Trust, 2005 WY 21, 106

P.3d 858 (Wyo. 2005), the Wyoming Supreme Court was faced

with a Duhig situation in which the grantee was the owner of the

outstanding interest. Mrs. Gilstrap died with a will devising her

680-acre surface estate and a 320-acre mineral estate to her

three children: Ray, W illiam, and Daisy. Pursuant to an agree-

ment among the siblings providing for a different division, the

court in Mrs. Gilstrap’s probate entered a decree of distribution

in which Ray received all of the surface estate and one-half of the

320-acre mineral estate, while William received the other one-

half of the mineral estate. Daisy received other assets, but no real

property. In 1940, William, Daisy, and their spouses executed a

warranty deed purporting to convey the entire property, both

surface and minerals, to Ray, for consideration, with the follow-

ing reservation: “Excepting and reserving however to Daisy Pearl

Williams, . . . an undivided one-third interest, and to William

Preston Gilstrap, . . . an undivided one-third interest, in and to all

oil, gas and other mineral rights in said lands not heretofore re-

served by the United States.” Id. at 861.

In 2003, William’s and Daisy’s heirs brought a quiet title ac-

tion claiming an interest in the mineral estate. They alleged that

the parties to the deed intended to vest a one-third mineral in-

terest in each sibling. However, they conceded that because Ray

did not join as a grantor, his one-half interest remained unaf-

fected. Ray’s successors counterclaimed and asked that title to all

of the minerals be quieted in their favor. Relying on Duhig v.

Peavy-Moore Lumber Co., 144 S.W. 2d 878 (Tex. 1940), they

claimed that the warranty deed conveyed the entire mineral estate

to Ray because Daisy’s attempt to reserve an interest she did not

own should be attributed to William, causing his reservation to

exceed the one-half interest he owned. Neither party claimed the

deed’s language was ambiguous. Both parties moved for sum-

mary judgment.

The district court granted the defendants’ motions and denied

the plaintiffs’, ruling that pursuant to Duhig, Ray’s successors

owned the entire mineral estate. William’s and Daisy’s heirs ap-

pealed to the Wyoming Supreme Court.

Before applying rules of construction to the deed the court

noted that the facts of this case differed from other similar cases

in three important ways. First, the deed contained two grantors,

raising the question of whether each grantor warranted ownership

of the full amount of the grant. Second, one of the grantors who

reserved a one-third interest owned no interest. Finally, the gran-

tee seeking to enforce the warranty was a cotenant of one of the

grantors and, thus, was the owner of the outstanding interest.

At the outset, the court noted the general assumption in deeds

with multiple grantors is that the warranty obligation is joint, not

several, unless specific language in the deed indicates that each

grantor is warranting only his or her individual interest. Since the

deed under consideration contains no such language of sever-

ance, William and Daisy are jointly liable for the warranty.

The supreme court reviewed the Duhig doctrine as adopted

by Wyoming in Body v. McDonald, 334 P.2d 513 (Wyo. 1959),

in which it was found that actual notice by the grantee of the

outstanding mineral interest is irrelevant since the grantor may

warrant title even when he does not own what he is warranting.

In reviewing Duhig and Body, the court, quoting Williams and

Meyers, stated: “the key question is, not what the grantor

purported to retain for himself, but what he purported to give to
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the grantee.” Williams and Meyers, Oil and Gas Law, § 311, at

580.34 (rev. 2003).

In this case, the deed plainly purported to convey to Ray

100% of the full 680 acres. As to the reservation, each grantor

clearly reserved a one-third mineral interest. Since the grantors

clearly intended to reserve two-thirds of the minerals, the deed

granted one-third of the mineral estate. The district court, by

considering facts outside the four corners of the deed, determined

that Daisy’s reservation was a nullity since she had no interest in

the minerals at the time the deed was executed. The supreme

court found flawed the district court’s conclusion that the interest

unsuccessfully reserved by Daisy should be attributed to William,

resulting in a reservation of two-thirds to William, thus ex-

ceeding his one-half interest and resulting in a breach of war-

ranty.

The Scott appellees argued that Daisy’s reservation “has no

meaning.” They contended that the deed conveyed two-thirds to

Ray since William granted 100% and only reserved one-third.

Applying Duhig would result in William conveying all of his

one-half and the reservation would fail. The supreme court also

found this interpretation flawed.

Both the argument of the Scott appellees, which added the

failed reservation to the interest conveyed to the grantee, and the

district court’s analysis, which added it to William’s reservation,

would require the court to ignore the face of the deed, which

purports to convey only a one-third interest to Ray. Only if

William warranted to Ray that he owned 100% of the minerals

could the deed be construed to grant more. The court found no

precedent to support giving the grantee more than the deed itself

granted.

The court summed up its holding by concluding that “where

the grantee is a co-tenant and thus the owner of the outstanding

interest, that interest must be subtracted from the interest pur-

portedly warranted by the grantor.” 106 P.3d at 866. This holding

did not result from the grantee’s actual or constructive knowledge

of the outstanding interest, nor upon the parties’ subjective in-

tent, recognizing that such an approach injects an unacceptable

level of uncertainty to record title. Instead, the court held “that a

grantee may not bring an action for breach of warranty where he

owns the outstanding interest that the grantor is alleged to have

warranted.” Id. at 866.

WYOM ING SUPREM E COURT REQUIRES VOLUM ETRIC DATA

IN CONTEST OF FAIR M ARKET VALUATION OF GAS FOR

PRODUCTION TAX

In Wyoming Department of Revenue v. Guthrie, 2005 WY

79, 115 P.3d 1086 (Wyo. 2005), the Wyoming Supreme Court

reviewed a finding by the State Board of Equalization which had

been overturned on appeal to the district court concerning a

deduction for fuel use in determining the taxable value of gas

produced. Michael T. Guthrie d/b/a MTG Operating Co. (MTG)

produced coalbed methane and sold the production to Western

Gas Resources under a bona fide arm’s-length transaction. Western

paid MTG for the volume of gas delivered, minus certain deduc-

tions, as allowed under the three gas purchase contracts. The

Wyoming Department of Audit questioned the “fuel use adjust-

ment” under the gas purchase contracts and requested informa-

tion on how that adjustment was calculated. MTG did not doc-

ument the exact volume of gas used for fuel. All of the gas

purchase contracts provided that the sales price of MTG’s gas

was to be determined pursuant to a formula based on volumetric

information. Since MTG was unable to verify the volumes used

for the fuel use adjustment, the Department of Revenue dis-

allowed the deduction.

On appeal to the Board of Equalization, MTG offered tes-

timony that the volume of fuel used for compression could be

determined by applying a back calculation, using the difference

between the contract price and the monthly gas purchase state-

ment prices. MTG also provided evidence that the actual fuel use

allowance taken was within local industry standards. The Board

refused to accept the back calculation offered by MTG as verifi-

cation of the fuel use adjustment. Because MTG failed to pro-

duce evidence of the actual amount of gas used for compression,

the Board affirmed the Department of Revenue’s decision to dis-

allow the fuel use deduction claimed by MTG. MTG appealed

the Board’s decision to the district court, which found the evi-

dence presented by MTG sufficient to adequately verify the fuel

use adjustment. The district court reversed the Board’s decision

and ordered that the deduction for fuel use be allowed. The De-

partment of Revenue appealed this decision to the Wyoming

Supreme Court.

The supreme court stated that the scope of review was of the

agency action as though the appeal were directly to the court

from the agency. The supreme court stated that the primary issue

was what, exactly, MTG was required to prove. MTG argued that

the Department has no statutory authority to look beyond the

actual payment received and accepted by MTG as full payment.

The court stated that an administrative agency, as a creature of

statute, must limit its activities to those authorized by the legis-

lature. Wyo. Stat. § 39-14-208(b)(i) charges the Department with

arranging for audits of these taxpayer reported values if

(A) Taxable volumes or values were not accurately re-

ported; (B) Clerical errors were made in determining tax-

able volumes or values; (C) Taxable volumes or values for

the year that production occurred were not calculated in

compliance with Wyoming statutes or rules governing the

determinations; or (D) Additional payment for production

was received and not reported whether such payment was

received in the year of production or in subsequent years.

This statute was cited to refute MTG’s argument as to the scope

of the audit.

As for the actual determination of taxable value, both parties

agreed that pursuant to Wyo. Stat. § 39-14-203, the fair market

value in this case is established by a bona fide arm’s-length trans-

action. However, the parties disagreed as to the role the gas pur-

chase contracts should play in determining the taxable value of

MTG’s production. MTG argued that the Department has authority

to determine only if a contract exists that is a product of a bona

fide arm’s-length transaction. MTG also argued that if such a

contract exists, the Department must accept what the parties

agree is an acceptable price and that individual adjustments need

not be verified as long as the adjustment itself is allowed by the

contract.
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The Department, on the other hand, argued that the value

established by the bona fide arm’s-length transaction is embodied

in the terms of the gas purchase contracts, and that MTG’s self-

reported value of its production could only be verified upon

audit. Looking at past case law, the supreme court found it settled

that the Department can and should refer to any applicable con-

tracts when independently verifying taxable values. The gas

purchase contracts all provided that the sales price of MTG’s gas

was to be determined pursuant to a formula based on volumetric

calculation. MTG did not document the exact volume of gas used

for fuel. Because the exact volume of fuel gas was not docu-

mented, the contract price for that gas, its legislatively defined

fair market value, could not be precisely established.

The supreme court found that the district court’s decision

reflected the wrong standard of review. Whether or not MTG

presented sufficient evidence supporting its position is not rele-

vant to review agency action upon a full hearing. The standard of

review requires the reviewing court to determine whether, upon

reviewing the entire record, substantial evidence exists to support

the agency action. Since the Board specifically found that MTG

failed to present the volumetric information verifying the exact

amount of fuel used for compression activities, the supreme court

determined that this finding is supported by substantial evidence.

In a footnote, the supreme court stated that MTG may be willing

to accept valuations without verification, but the Department is

statutorily prohibited from doing the same. 115 P.3d at 1097 n.2.
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P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

THE DEBATE CONTINUES—IBLA  RULES THAT THE UNITED

STATES OW NS THE SAND AND GRAVEL UNDER SM ALL

TRACT ACT PATENTS

In early 2004, the U.S. Supreme Court ruled that sand and

gravel was not reserved under patents issued under the Pittman

Underground W ater Act of 1919. BedRoc Ltd., LLC v. United

States, 541 U.S. 176 (2004). Less than a year later, the Interior

Board of Land Appeals (IBLA) issued a decision, New West

Materials, 164 IBLA 126(2004), GFS(MIN) 2(2005), reaching

the opposite conclusion with respect to patents issued under the

Small Tract Act, § 1, ch. 270, 68 Stat. 239, 43 U.S.C. § 682

(1970), repealed by Pub. L. No. 94-579, tit. VII, § 702, 90 Stat.

2789 (1976). Because the Small Tract Act only applied to iso-

lated tracts of land of five acres or less, IBLA’s decision in New

West likely will have little direct impact on the mining industry;

however, the decision does reflect the ongoing debate as to the

more general question of whether Congress, in authorizing sur-

face patents, intended to include sand and gravel in the reser-

vation of the mineral estate.

The backdrop for the New West decision is both the BedRoc

decision and the Supreme Court’s earlier decision in Watt v.

Western Nuclear, Inc., 462 U.S. 36 (1983). In Western Nuclear,

the Court ruled that the United States did own sand and gravel

under mineral reservations contained in patents issued pursuant

to the Stock-Raising Homestead Act (SRHA). In BedRoc, the

plurality decision distinguished Western Nuclear, concluding that

the SRHA’s reservation of “all the coal and other minerals” re-

flected a different intent than the Pittman Act’s reservation of “all

the coal and other valuable minerals.” BedRoc, 541 U.S. at 181-83.

The Court concluded that the term “valuable minerals” was un-

ambiguous, and the only question was whether sand and gravel

were deemed to be valuable minerals at the time the Act was

enacted. Concluding that they were not, the court ruled that sand

and gravel was not included in the mineral reservations made

under the Pittman Act. Id. at 183-84.

The concurring and the dissenting opinions in BedRoc de-

monstrate that the issue of whether federal mineral reservations

should be construed to include sand and gravel remains subject

to debate. Five of the justices disagreed with the plurality ana-

lysis and argued that no meaningful distinction could be drawn

continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

ISSUANCE OF APD  DOES NOT VIOLATE FLPM A  STANDARDS

The Colorado Environmental Coalition (CEC) appealed the

September 2003 decision of the Colorado State Director of the

Bureau of Land Management (BLM), denying its protest of the

approval of applications for permit to drill (APDs) filed by Na-

tional Fuel Corporation (NFC). In Colorado Environmental Coa-

lition, 165 IBLA 221, GFS(O&G) 15(2005), the Interior Board

of Land Appeals (IBLA) affirmed the state director’s decision

and held that the issuance of the APDs did not violate the undue

degradation standards of the Federal Land Policy and Manage-

ment Act (FLPMA).

NFC filed APDs to drill wells on a federal oil and gas lease

issued in 1951 covering lands that are subject to land use re-

strictions subsequently embodied in a Resource Management

Plan (RMP) that included no surface occupancy (NSO) restric-

tions for a portion of Hunter Canyon. The BLM prepared an en-

vironmental assessment (EA) to analyze the impacts of the APDs.

The BLM elected to issue the APDs with mitigation measures

established in the conditions of approval and issued its decision

and finding of no significant impact. CEC protested the APD

approval and requested remand to add a NSO restriction or to

prepare an environmental impact statement (EIS).

CEC asserted that the BLM inappropriately rejected the

possibility of directional drilling of these wells. IBLA held that

CEC failed to carry its burden of demonstrating by a prepon-

derance of the evidence that there were feasible alternatives to

surface occupancy and drilling.

CEC also asserted that NFC’s development of the lease is

subject to FLPMA’s prohibition against unnecessary and undue

degradation of land and that any activity on the lease that is

contrary to the NSO requirement in the RMP violates that prohi-

bition. IBLA points out that FLPMA is expressly made subject

to valid existing rights and the RMP states that the NSO stipula-

tion will be added to future leases and to APDs to the extent

consistent with existing lease rights. Therefore, the subsequently

issued RMP NSO restriction does not provide an independent

basis for denying NFC the right to occupy and develop the lease.

IBLA further held that “to show that an action results in undue or

unnecessary degradation of leasehold lands, at a minimum, an ap-

continued on page 3
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between the language in the two Acts. Nevertheless, two of these

justices concurred in the conclusion that sand and gravel was not

included in Pittman Act reservations. These two justices argued

that Western Nuclear was simply wrongly decided. However,

because of reliance issues, the concurring justices concluded that

rather than overrule the case, the Western Nuclear decision should

be limited to the SRHA. Id. at 187-89. Finally, three judges con-

cluded that because no meaningful distinction could be drawn

between the language in the two Acts, Western Nuclear was

controlling precedent that sand and gravel was reserved under the

Pittman Act. Id. at 190.

In New West, IBLA was asked to apply this precedent to the

question of whether sand and gravel was reserved under patents

issued pursuant to the Small Tract Act. The majority opinion be-

gan its analysis by first outlining the congressional history behind

the legislation. The Act was enacted in 1938 to allow patenting

of small, isolated tracts of public land for the purpose of es-

tablishing home, recreational, or business sites. 164 IBLA at 128.

Originally, the Act required a reservation of “oil, gas, and other

mineral deposits.” Id. at 130. The statute was amended in 1954

to include community uses as purposes for which a patent could

be issued and to require a reservation of “oil, gas, and all other

mineral deposits.”Id. at 133.

After reviewing the purpose and language of the Small Tract

Act, the majority concluded that neither could be distinguished

from the language and purpose of the SRHA, addressed in the

Western Nuclear decision. In New West, IBLA reasoned that, like

the ranching and farming purpose behind the SRHA, the Small

Tract Act was intended to allow only surface uses of the land,

with no intent that the home or business owners be allowed to

exploit the mineralization underlying the land. Id. at 135-36. The

majority also concluded that no meaningful distinction could be

drawn between the language of the two acts. In IBLA’s view, the

phrase, “oil, gas, and all other mineral deposits,” contained in the

Small Tract Act is equivalent to the “all the coal and other miner-

als” found in the SRHA. Id. at 135. Accordingly, the majority

concluded that the Western Nuclear precedent controlled and

held that reservations under the Small Tract Act must be inter-

preted as including sand and gravel.

In a vigorous dissent, Administrative Judge Mullen disagreed.

Applying the Western Nuclear and BedRoc precedent to the

Small Tract Act, Judge Mullen acknowledged that it is not pos-

sible to distinguish the language of the Small Tract Act from that

of the SRHA. See id. at 142. Like the SRHA, the Small Tract Act

used the stand alone term, “minerals,” without the “valuable”

modifier provided by the Pittman Act. Nevertheless, the dissent

concluded that because the purposes of the two Acts were

distinguishable, the Supreme Court’s ruling in Western Nuclear

did not control the question of whether sand and gravel were

reserved under the Small Tract Act.

As directed by the Western Nuclear decision, the dissent’s

analysis begins with the premise that because the term “minerals”

is an ambiguous term, it must be interpreted in light of the pur-

pose for which Congress authorized the patenting of the surface

estate. Id. In Judge Mullen’s view, two aspects of the Small Tract
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Act distinguish it from the SRHA. Unlike the SRHA, which au-

thorized patents covering large tracts of land and contained pro-

visions requiring that the surface owner be compensated for

damage to the surface arising from mining operations, the Small

Tract Act authorized patents of very small tracts of land and

contained no provision requiring compensation to the surface

owner for damages arising from mining operations. Judge Mullen

reasoned that given the small size of a parcel patented under the

Small Tract Act, the right to extract sand and gravel from the

surface of the parcel could completely eliminate any surface use

of the parcel. Thus, with no provision requiring compensation for

that damage, the entire value of the surface estate would be lost

to the surface owner. Judge Mullen reasoned that such a result

was inconsistent with the purpose of the Act, which was to allow

for these small tracts to be used for home, business, or commu-

nity purposes. Id. at 142-45. Judge Mullen observed that, in

contrast, Congress could have intended to include sand and

gravel in SRHA reservations, because that statute authorized the

patenting of large parcels where a sand and gravel operation

would likely not consume the entire parcel, and provided that

compensation be paid to the surface owner for the portion that

might be affected by such mining. Id. The differing purposes of

the two Acts led Judge Mullen to conclude that while Congress

may have intended that SRHA reservations include sand and

gravel, that could not have been its intent in enacting the Small

Tract Act. Accordingly, Judge Mullen concluded that a mineral

reservation under the Small Tract Act should not be construed to

include sand and gravel.

Which of these two views is the correct application of the

BedRoc and Western Nuclear cases will be the subject of judicial

review. The New West decision has been appealed to the U.S.

District Court for the Eastern District of Virginia. New West

Materials LLC v. IBLA , No. 1:05-cv-00403-TSE-BRP (E.D. Va.,

filed Apr. 11, 2005).

F E D E R A L  —  O I L  &  G A S

continued from page 1

pellant would have to show that a lessee’s operations are or were

conducted in a manner that does not comply with applicable law

or regulations, prudent management and practice, or reasonably

available technology, such that the lessee could not undertake

that action pursuant to a valid existing right.” 165 IBLA at 229.

IBLA  HOLDS RIGHT TO OPERATE UNDER A UNIT

AGREEM ENT CANNOT BE ASSIGNED BY

DEPARTING OPERATOR

Meritage Energy Partners, LLC (Meritage) appealed a deci-

sion of the Deputy State Director of the Wyoming State Office

of the Bureau of Land Management (BLM) that approved West-

port Oil and Gas Company as the successor unit operator for

the Table Mountain Unit. In Meritage Energy Partners, LLC,

165 IBLA 204, GFS(O&G) 14(2005), the Interior Board of Land

Appeals (IBLA) affirmed the BLM decision and held that fol-

lowing departure of the unit operator a successor operator must

be selected in accordance with Section 8 of the Unit Agreement.

Tom Brown, Inc. (TBI) was the unit operator of the Table

Mountain Unit Agreement which unitized federal and non-federal

leases. TBI entered into a purchase and sale agreement with

Meritage to sell all of its interest in the Table Mountain Unit.

Meritage advised the BLM that TBI had the right to assign not

only its working interest in the leasehold but also its right to

operate under the Unit Agreement. Meritage asserted that it was

the successor operator, based upon the assignment of the right

from TBI to Meritage and the Unit Agreement did not allow a

majority vote to displace the unit operator without just cause.

Westport Oil and Gas Company (Westport), another working

interest owner in the Table Mountain Unit, requested a working

interest owner meeting and solicited support for its election as

successor unit operator. Westport filed with the BLM executed

agreements obtained from the majority of the working interest

owners in the Table Mountain Unit designating Westport to suc-

ceed TBI as unit operator. The BLM approved the election of

Westport as the successor unit operator.

Meritage asserted that the BLM misinterpreted Sections 7

and 8 of the Unit Agreement. Section 7 provides for the resigna-

tion or removal of the unit operator and sets forth the continuing

obligations and liabilities of the departing operator. Section 8

covers the selection of a successor unit operator by the working

interest owners. The selection occurs whenever a unit operator

resigns, is removed, or a change is negotiated by the working

interest owners. Meritage asserted that Sections 7 and 8 did not

apply because TBI did not resign, nor did the working interest

owners remove the unit operator by a 90% vote. Meritage be-

came the unit operator based upon its acquisition of TBI’s in-

terest and cited to Section 19 of the Unit Agreement stating that

the covenants of the Agreement run with the land, and that any

transfer of any leases shall be conditioned upon the assumption

of all obligations by the successor in interest.

IBLA rejected Meritage’s interpretation of Sections 7 and 8

of the Unit Agreement, and held that these sections cover all

departing unit operators and not just operators that have resigned

or been removed by vote of the working interest owners. The

IBLA found that its holding is consistent with the regulatory

intent that the continuing liabilities and obligations of the de-

parting operator described in Section 7 should apply to all de-

parting operators. Since TBI was a departing unit operator, West-

port became the operator based upon its election under the

provisions of Section 8 of the Unit Agreement.
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IBLA  DENIES PROTEST TO COM PETITIVE OIL AND GAS

LEASE SALE BASED UPON VIOLATION OF THE NATIONAL

HISTORIC PRESERVATION ACT

The Three Affiliated Tribes of the Fort Berthold Reservation

(Nation) appealed the decision of the State Director of the Mon-

tana State Office of the Bureau of Land Management (BLM),

dismissing its protest of a competitive oil and gas lease sale

covering 150 parcels in Montana and North Dakota. In The Man-

dan, Hidatsa &Arikara Nation, 164 IBLA 343, GFS(O&G)

12(2005), the Interior Board of Land Appeals (IBLA) affirmed

the State Director’s decision and held that the BLM’s phased

approach to analyzing the effects of the competitive oil and gas

lease sale satisfied the requirements of the National Historic

Preservation Act (NHPA).

The NHPA requires an agency to take into account the effect

of an undertaking on any property eligible for inclusion on the

National Register of Historic Places. The lands included in the

sale contained many documented historical tribal sites that were

eligible for listing on the National Register of Historic Places.

BLM regulations established a phased approach to analyze any

undertaking for purposes of satisfying BLM’s responsibilities

under the NHPA. The Nation asserted that phased compliance

does not satisfy NHPA and that the BLM must comply with the

requirements of the Act prior to the time of sale.

In rejecting the Nation’s argument, IBLA described the NHPA

as a procedural statute designed to ensure that an agency iden-

tifies and considers significant cultural resources in its decision-

making process. The IBLA held that the phased approach under

the regulations satisfied the requirements of NHPA and the

record in this case showed that during the phased analysis BLM

specifically considered the impact on cultural resources of the

lease sale and development. The IBLA further noted that the

record reflected that numerous parcels within the sale were sub-

ject to a lease stipulation specifically addressing cultural resources.

IBLA distinguished some of its prior decisions where sales were

overturned based upon the failure of the BLM to establish in the

record that it had considered the impact of lease issuance on the

cultural resources.

IBLA  FINDS PRELEASING ANALYSIS SUFFICIENT TO

SUPPORT SALE OF OIL AND GAS LEASES

In Western Slope Environmental Resources Council, 164 IBLA

329, GFS(O&G) 11(2005), the Interior Board of Land Appeals

(IBLA) affirmed the decision of the acting Deputy State Director,

Colorado State Office, Bureau of Land Management (BLM),

dismissing the protest of the Western Slope Environmental Re-

source Council (WSERC) to the sale of nine parcels for federal

leasing. The IBLA held that WSERC failed to offer any evidence

that the leasing and development of the nine parcels will result in

unique impacts or rise to the level of special environmental

significance similar to coalbed methane development in other

areas.

This case represents another in the line of cases issued by the

IBLA interpreting the Tenth Circuit Court of Appeals’ decision

in Pennaco Energy, Inc. v. U.S. Department of the Interior,

377 F.3d 1147 (10th Cir. 2004). See Western Slope Environ-

mental Resource Council, 163 IBLA 262, GFS(O&G) 17(2004),

discussed in Vol. XXII, No. 1, at 1 (2005) of this Newsletter. A

general analysis of this line of IBLA decisions will be discussed

in a paper prepared by Robert C. Mathes for the Rocky Mountain

Mineral Law Foundation Journal to be published in June 2005.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

NEW  FOREST SERVICE ROADLESS RULE

On May 5, 2005, the Forest Service announced the release of

its new regulations regarding the management of inventoried

roadless areas within the National Forest System. The rules be-

came effective when published in the Federal Register on May 13,

2005. 70 Fed. Reg. 25,654 (May 13, 2005) (to be codified at 36

C.F.R. pt. 294). The final rules are substantially similar to the

draft rules promulgated by the Forest Service on July 16, 2004.

69 Fed. Reg. 42,636 (July 16, 2004). For previous discussions of

the Roadless Area Conservation Rule, see Vol. XXI, No. 3, at 6

(2004), and Vol. XX, No. 3, at 4 (2003), of this Newsletter. The

new regulations lift the general prohibition on road construction

or reconstruction on approximately 58.5 million acres of inven-

toried National Forest roadless areas that had been imposed by

the Forest Service Roadless Rule in January 2001 shortly before

President Clinton left office.

In addition to returning the management of inventoried road-

less areas to the management prescriptions contained in forest

plans for individual units within the Forest Service System, the

final rules allow governors of states containing inventoried road-

less areas the opportunity to file petitions with the Secretary of

Agriculture to alter the way inventoried roadless areas located in

their states are managed under existing forest plans. Petitions filed

by state governors must contain detailed information regarding

the current conditions in the inventoried roadless areas, the cur-

rent management structure for the inventoried roadless areas, and

recommendations of how the inventoried roadless areas should

be managed in the future. The description of the proposed future

management must also include a description of the differences

between the proposed management structure and the existing

management structure for the roadless areas as well as a descrip-

tion of how the proposed management structure compares to

existing state or local land conservation policies. Finally, each

petition must contain information regarding how the proposed

management structure would affect fish and wildlife in the in-

ventoried roadless areas and information regarding the public

involvement undertaken by the governor to develop the new pro-

posed management direction.

Petitions must be filed no later than November 13, 2006.

State petitions will be reviewed by a national advisory committee

established by the Secretary of Agriculture. The committee will

provide advice and recommendations within 90 days of receipt

of a completed petition. If the Secretary of Agriculture accepts

a state petition, the Forest Service will begin a notice and com-
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ment rulemaking process to address the petition. The individual

state rulemakings will likely be accompanied by detailed en-

vironmental impact statements.

In the meantime, inventoried roadless areas are to be man-

aged pursuant to the terms and conditions contained in existing

forest plans, subject to the limitations imposed by an Interim

Directive issued in July 2004. The Interim Directive reserves to

the Chief of the Forest Service and the various regional foresters

the authority to make decisions affecting the inventoried roadless

areas. See Forest Service Interim Directive 1920-2004-1, 69 Fed.

Reg. 42,648 (July 16, 2004). The Interim Directive requires, as

a general rule, that inventoried roadless areas be managed to

preserve their roadless characteristics, subject to various specific

exceptions for habitat improvement, limited timber harvest, or

mineral exploration and production. The Interim Directive is

scheduled to expire on January 16, 2006.

FOREST SERVICE INTERIM  DIRECTIVES IM PLEM ENT NEW

PLANNING REGULATIONS

On March 23, 2005, the Forest Service issued 12 interim di-

rectives amending, revising, and replacing various sections of the

Forest Service Manuals 1330, 1900, and 1920 and Forest Service

Handbook 1909.12 establishing procedures and responsibilities

for implementing the National Forest Land Management Plan-

ning Regulations set out at 36 C.F.R. pt. 219. 70 Fed. Reg.

14,637 (Mar. 23, 2005). For discussion of the Forest Service’s

new planning regulations, see Vol. XXII, No. 1, at 5 (2005) and

Vol. XXI, No. 4, at 5 (2004), of this Newsletter.

The Forest Service’s new planning regulations were published

in the Federal Register on January 5, 2005. See 70 Fed. Reg.

1023 (to be codified at 36 C.F.R. pt. 219). The interim directives

are intended to provide consistent overall guidance to Forest Ser-

vice land officers and agency employees in developing, amending,

and revising land management plans for units of the National

Forest System. In addition to announcing the effectiveness of the

interim directives, the Federal Register notice issued on March 23,

2005, invites comments on the interim directives which will be

considered in developing final directives. Comments regarding

the new interim directives must be received in writing by June 21,

2005.

As discussed in previous volumes of this Newsletter, the

forest supervisors currently in the process of amending their

forest plans have the option, under the new January 5, 2005,

regulations of continuing their forest plan revisions under either

the 1982 planning regulations or using the new planning regu-

lations issued on January 5, 2005. Approximately 42 forest plans

are currently ongoing under the 1982 planning rules. The interim

directives have been specifically issued to offer guidance and

legal authorities for those unit supervisors electing to follow the

new 2005 planning regulations rather than the 1982 rules. The

interim planning directives additionally contain information re-

garding the establishment and use of Environmental Management

Systems (EMS) which will be used by the Forest Service to

“address priority environmental issues and continually improve

environmental performance in line with the mission of the agency.”

WO Interim Directive, Forest Service Manual 1331.1. The in-

terim regulations and supporting materials consist of several hun-

dred pages of new and updated information which can be down-

loaded from the Forest Service website. http://www.fs.fed.us/

emc/nfma/index5.html.

NEW  BLM  PLANNING RULES CLARIFY COOPERATING

AGENCY STATUS

In March 2005, the Bureau of Land Management (BLM)

issued a final rule modifying its planning regulations in three

respects. 70 Fed. Reg. 14,561 (Mar. 23, 2005) (to be codified in

various sections of 43 C.F.R. pt. 1600) First, the new rule defines

“cooperating agency” and “eligible cooperating agency.” Second,

the rule clarifies the responsibility of BLM managers to offer

cooperating agency status to qualified agencies and governments,

and to respond to requests for cooperating agency status. Finally,

the rule clarifies the role of cooperating agencies in the various

steps of BLM’s planning process by identifying specific bench-

marks where cooperating agencies will provide feedback to the

BLM..

The new rule defines a “cooperating agency” as an “eligible

governmental entity that has entered into a written agreement

with the BLM establishing cooperating agency status in the plan-

ning and NEPA process. BLM and the cooperating agency will

work together on the terms of the agreement. Cooperating agen-

cies will participate in the various steps of BLM’s planning process

as feasible, given the constraints of their resources and exper-

tise.” 70 Fed. Reg. 14,561, 14,566 (Mar. 23, 2005) (to be cod-

ified at 43 C.F.R. § 1601.0-5(e)). An “eligible cooperating agen-

cy” is defined as a “Federal agency other than a lead agency that

is qualified to participate in the development of environmental

impact statements . . . or a federally recognized Indian tribe, a

state agency, or a local government agency with similar quali-

fications.” Id. at 14,565-66 (to be codified at 43 C.F.R. § 1601.0-

5(d)).

The BLM’s new planning regulations additionally require

state directors and field managers to utilize cooperating agency

relationships in their efforts to coordinate with other federal and

state agencies and local and tribal governments where possible

and appropriate. Under the new regulations, the BLM is speci-

fically required to invite eligible federal agencies, state and local

governments, and federally recognized Indian tribes to parti-

cipate as cooperating agencies in the development, amendment,

and revision of resource management plans. Id. at 14,566 (to be

codified at 43 C.F.R. § 1610.3-1(b)). The regulation additionally

requires field managers to consider requests for cooperating

agency status from other federal agencies, state and local govern-

ments, and federally recognized Indian tribes, and to inform the

state director if the field manager denies a request for cooper-

ating agency status. Id.

Finally, the rule specifies the stages at which cooperating

agencies will be directly involved in the BLM planning process.

These stages include: the identification of issues; the develop-

ment of planning criteria; the inventory data and information

collection; the analysis of the management situation; the formu-

lation of alternatives; the estimation of effects of alternatives; and

the selection of preferred alternative. Thus, the new BLM plan-

ning regulations specifically require the BLM to actually involve

cooperating agencies in every stage of the BLM planning process
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including the development of the environmental impact statement

associated with the plan amendment or revision.

In addition to the substantive changes to the BLM’s planning

regulations, the final rule adopted on March 23, 2005, updated

the BLM’s planning regulations to reflect BLM’s current organi-

zational structure. The BLM updated its regulations by adding

definitions of field manager to reflect the fact the BLM has

moved away from utilizing district offices with subordinate area

offices, and by referencing field managers throughout the rules.

The new rules became effective on April 22, 2005.

BLM  TO COLLECT FEES FOR PROCESSING

RIGHT-OF-WAY PERM ITS

The BLM published a final rule on April 22, 2005, revising

the method for calculating the fees for obtaining right-of-way

permits for pipelines, transmission lines, and other facilities on

federal land. 70 Fed. Reg. 20,970 (Apr. 22, 2005). The revised

regulations govern rights-of-way under both the Federal Land

Policy and Management Act (FLPMA) and the Mineral Leasing

Act (MLA). The final rule revises the BLM’s cost recovery poli-

cies and procedures for issuing right-of-way grants and adjusts

cost recovery fees to take into account cost increases since the

previous regulations became effective in August 1987. The rule

also eliminates automatic exemptions from cost recovery fees for

federal agencies except those agencies and projects exempted by

law. The new rule additionally establishes policies related to

paying rentals in advance and adds financial penalties for late

rental payments and allows for automatic adjustments to cost

recovery fees based on an economic indicator. The revised rules

also clarify how the BLM applies the rent schedules for commu-

nication site rights-of-way and reorganizes the regulations in a

manner similar to the sequence in which BLM takes action on

applications and monitors issued right-of-way grants.

Both FLPMA (43 U.S.C. § 1764(g)) and the MLA (30 U.S.C.

§ 185(l)) authorize the BLM to charge processing fees, moni-

toring fees, and rentals for federal rights-of-way across federal

lands. The cost recovery charge is intended to reimburse the

United States in advance for the expected administrative and

other costs incurred in processing right-of-way applications. The

processing fees assessed for a right-of-way are based on the

estimated time necessary for the agency to process the permit.

The processing fee for federal rights-of-way range from $97.00

if less than eight federal work hours are required and up to

$923.00 if approximately 50 federal work hours are estimated. If

over 50 federal work hours are necessary to complete the right-

of-way processing, the applicant and the BLM will agree to a

total processing fee in a master agreement between the applicant

and the BLM. 70 Fed. Reg. 20,970, 21,064 (Apr. 22, 2005) (to

be codified at 43 C.F.R. §§ 2804.14 – 2804.20). The new

regulations also set forth time frames for the BLM to process

right-of-way requests depending on the processing category.

Generally, the BLM will try to process all rights-of-way within

60 days of a completed submission. See 70 Fed. Reg. 20,970,

21,066 (Apr. 22, 2005) (to be codified at 43 C.F.R. § 2804.25).

Significant changes are set forth in the new BLM regulations

regarding rights-of-way over federal lands and practitioners,

landmen, and permitting agents are encouraged to carefully re-

view the new regulations which take effect on June 21, 2005.

Editor’s Note: A detailed comparison of the old and new

regulations is available on the Department of the Interior

website, http://www.doi.gov/issues/blm/general.htm. This

website also contains an informational broadcast on the new

regulations.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

BLM  SUSPENDS ROYALTY REDUCTIONS FOR HEAVY OIL

On April 27, 2005, the BLM gave notice that the agency will

suspend its reduced royalty program for heavy oil effective

November 1, 2005. 70 Fed. Reg. 21,810 (Apr. 27, 2005). The

BLM’s existing regulations allow royalty reductions for heavy oil

because of the added expense of lifting to the surface and

processing the oil. See 43 C.F.R. § 3103.4-3 (2004). The existing

regulations were intended to encourage heavy oil production in

times when oil prices made it difficult to economically produce

heavy oil. With oil prices currently at historic highs, however, the

agency has deemed it unnecessary to provide this incentive.

Therefore, as authorized by 43 C.F.R. § 3103.4-3, the BLM

issued a notice signaling its intent to suspend the heavy oil

royalty reduction program effective November 1, 2005, because

BLM’s review demonstrated that average oil prices exceeded the

threshold of $24.00 per barrel over a period of six consecutive

months. Beginning on the effective date of the suspension, those

properties currently receiving relief under § 3103.4-3 must pay

royalty in accordance with the royalty rate in the lease or other

BLM-approved royalty rate reduction, such as the royalty rate

reductions available for certain stripper well properties under 43

C.F.R. § 3103.4-2.

In addition to notifying the public of its intent to suspend the

reduced royalty program for heavy oil, the BLM is requesting

comments on the conditions in which a suspension should end.

The BLM specifically recognizes that the $24.00 per barrel

trigger was instituted more than eight years ago and that eco-

nomic conditions have changed considerably since that time. The

BLM is accepting public comments until May 27, 2005, on the

$24.00 per barrel trigger. Comments received after that date may

or may not be considered in the decision-making process. See 70

Fed. Reg. 21,810 (Apr. 27, 2005).

M INERALS M ANAGEM ENT SERVICE AM ENDS REGULATIONS

REGARDING ROYALTY INCENTIVES FOR DEEP OFFSHORE

GAS PRODUCTION

On April 29, 2005, the Minerals Management Service (MMS)

issued a final rule amending the regulations designed to en-

courage the drilling of deep gas wells in the Gulf of Mexico. 70

Fed. Reg. 22,250 (Apr. 29, 2005) (to be codified at 30 C.F.R. pt.

203). The final rule amends the regulations issued on January 26,

2004 (69 Fed. Reg. 3492) to correct an unintended potential gap

and administrative oversight in the original deep gas royalty rule.
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The amended and corrected rule expressly makes leases located

partly in water deeper than 200 meters and issued during lease

sales held in 2001 and later years eligible for royalty relief for

drilling deep gas wells on leases not subject to deep water royalty

relief under the Deep Water Royalty Relief Act. For discussion

of the royalty incentives for deep offshore gas production, see

Vol. XXI, No. 2, at 5 (2004), of this Newsletter.

Under 43 U.S.C. § 1337(a)(3)(B), the MMS may reduce,

modify, or eliminate royalties on certain producing or nonpro-

ducing leases or categories of leases to promote development or

increased production or to encourage production of marginal re-

sources in the Gulf of Mexico. The final rule published January 26,

2004 (69 Fed. Reg. 3492, as amended April 30, 2004 (69 Fed.

Reg. 24,052)), offered an incentive for certain leases to explore

for and develop deep well gas reserves more rapidly. The ob-

jective of the gas incentive is to increase the volume of natural

gas production from the outer continental shelf by encouraging

deep drilling on leases in the shallow water areas of the Gulf of

Mexico, i.e., water less than 200 meters deep.

The regulations issued in January 2004, however, contain an

unintended gap excluding from royalty relief those leases strad-

dling the deep water/shallow water depth line that were issued

between January 1, 2001 and April 1, 2004. According to the

Federal Register notice, those leases were intended to be in-

cluded and were explicitly included and addressed in the pre-

amble to the final rule published on January 26, 2004, despite the

fact that they were not addressed directly in the new regulations.

The MMS intended to allow the incentive for all leases that

straddled the 200 meter depth line that existed on the date of the

final rule and to all future such leases that straddle this depth line

while the temporary incentive period is in effect. The rule be-

came effective upon issuance. See 70 Fed. Reg. 22,250 (Apr. 29,

2005) (to be codified at 30 C.F.R. § 203.40).

A L A S K A  —  O I L  &  G A S

R A N D A L  G .  B U C K E N D O R F

—  R E P O R T E R  —

ALASKA SUPREM E COURT RULES ALASKA’S LIABILITY

STATUTE BROADER THAN CERCLA

On March 18, 2005, in Berg v. Popham , No. S-10815, 2005

WL 629755 (Alaska Mar. 18, 2005), the Alaska Supreme Court

held that Alaska’s hazardous substance liability statute (Alaska

Stat. § 46.03.822) intentionally contains a more inclusive ar-

ranger liability provision than the federal Comprehensive Envi-

ronmental Response, Compensation, and Liability Act (CERCLA)

upon which it was modeled. In reaching the decision, the court

agreed with most federal courts that “arranger liability under AS

46.03.822(a)(4) requires some ‘actual involvement in the deci-

sion to dispose of waste’ that was substantial or integral.” 2005

WL 629755, at *4. However, the court then held that “actual

involvement in a decision to dispose of waste can encompass

involvement in deciding how to dispose of waste or in facilitating

such disposal” and that “involvement in deciding how to dispose

of waste can, in turn, include actions such as designing, in-

stalling, or connecting a system that disposes of waste on behalf

of a third party.” Id.

The Bergs owned and operated a dry-cleaning business at

which the Norge Corporation designed the layout and installed

equipment that used perchlorethylene (PCE) as a cleaning sol-

vent that was mixed with water during the dry-cleaning process.

Norge also designed and installed a water/PCE separator that was

used to recapture the PCE while the separated water was flushed

through the drainage system into the local sewer lines. A Norge-

designed and installed vaporization process was also used to

periodically cleanse any dirt or oil that had accumulated during

the recycling process. The vaporization process yielded a PCE-

contaminated sludge, which was also flushed into the sewer lines.

There was no allegation that Norge provided PCE to the dry-

cleaning business, only that it arranged for the disposal of the

waste by-products generated by the dry-cleaning process.

Over the 30 plus years of operation, PCE escaped into the

environment. The State of Alaska held the Bergs, as well as

several other former owners of the dry cleaning operation, liable

for remediation under Alaska Stat. § 46.03.822(a), which makes

the owners of a facility from which there is a release of a hazar-

dous substance strictly liable for the costs of cleanup and re-

mediation. The cleanup cost the Bergs more than one million

dollars. The Bergs sought contribution from Maytag, Norge’s

successor-in-interest, alleging “arranger liability” under CERCLA

and Alaska Stat. § 46.03.822(a)(4). Alaska’s version imposes

strict liability on any person who arranged for disposal of haz-

ardous substances “owned or possessed by the person . . . or by

any other party or entity, at any facility . . . owned or operated by

another party . . . and containing hazardous substances, from

which there is a release.” 2005 W L 629755, at *2. Maytag

removed the case to federal district court, where Maytag pre-

vailed on the holding that arranger liability was inapplicable to

Maytag under CERCLA or Alaska Stat. § 46.03.822. The deci-

sion was appealed to the Ninth Circuit, which then certified two

questions to the Alaska Supreme Court to clarify Alaska law on

the issue. Berg v. Popham , 307 F.3d 1028, 1029 (9th Cir. 2002).

The Alaska Supreme Court reversed, holding that Alaska

does not require that a person own, possess, have authority to

control, or have a duty to dispose of the hazardous substance that

is released in order to face arranger liability. The court empha-

sized that the state statute was meant to be more inclusive than

CERCLA, even if the legislative history was silent as to the

interpretation and application of arranger liability specifically.

2005 WL 629755, at *7. In greatly expanding the Alaska law

from its federal counterpart, the court held that an entity may

face arranger liability if it manufactures, sells, and installs a

“useful product” that when used as designed, directs a hazardous

substance into the city sewer system. Id.
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C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

DEDUCTION OF SEPARATION AND STORAGE COSTS

ALLOW ED WHEN VALUING OIL LEASEHOLD FOR REAL

PROPERTY TAX PURPOSES

The Colorado Supreme Court held that an oil operator is

allowed to use the netback method to calculate value for real

property taxes. Washington County Board of Equalization v.

Petron Development Co., No. 03SC787, 2005 WL 697018

(Colo. Mar. 28, 2005).

Petron Development Company produced oil which was run

through a heater-treater unit to extract water and then the oil was

stored in tanks at the wellsite. When calculating value for real

property taxation purposes, Petron had deducted the costs of the

heater-treater unit and the costs of operating the storage tanks at

the wellsite from the price Petron was paid at the tank battery.

The assessor of Washington County, Colorado, denied the de-

ductions for these costs, and the assessor’s position was affirmed

by the Washington County Board of Equalization and the Board

of Assessment Appeals. Petron appealed to the Colorado Court

of Appeals, which ruled in favor of Petron, and the Colorado

Supreme Court affirmed the court of appeals’ decision.

The Colorado Constitution provides in Article X, Section

3(1)(b), that valuation of a producing oil or gas leasehold for

taxation purposes is “based upon the value of the unprocessed

material.” This section of the Colorado Constitution was adopted

by referendum in 1982. The court cited the Legislative Council’s

analysis of measures for the 1982 election. The constitutional

provision provides that procedures will be prescribed by law for

different types of minerals. The Colorado legislature adopted

Colo. Rev. Stat. § 39-7-101(1)(d) to define “unprocessed ma-

terial.” The statute states that the “selling price at the wellhead”

means

the net taxable revenues realized by the taxpayer for sale

of the oil or gas, whether such sale occurs at the well-

head or after gathering, transportation, manufacturing,

and processing of the product. The net taxable revenues

shall be equal to the gross lease revenues, minus de-

ductions for gathering, transportation, manufacturing,

and processing costs borne by the taxpayer pursuant to

guidelines established by the administrator.

(Emphasis added.)

The court also relied on the Webster’s Dictionary definitions

of processing and wellhead, as well as the Assessor’s Reference

Library Manual published by the Property Tax Administrator.

Washington County had relied on Rogers v. Westerman Farm

Co., 29 P.3d 887 (Colo. 2001) as support for disallowing the

deductions. The court found that the analogy between Rogers and

this case was misplaced. Rogers relates to private gas leases,

common law principles of interpretation of contracts, and the

implied covenant to market. The court also noted that in the

royalty context, oil and gas leases are strictly construed against

the lessee in favor of the lessor, but that in the taxation context,

the benefit of the doubt goes to the taxpayer.

The court also rejected the assessor’s distinction between

expenses on the leasehold and off the leasehold. The court found

that distinction was not applicable when the statute calls for

valuing production based on the selling price at the wellhead.

COLLATERAL ESTOPPEL FROM  DECLARATORY JUDGM ENT

ACTION BARS CLAIM S FOR PAYM ENT OF GAS REVENUES

In Grynberg v. Arkansas Oklahoma Gas Corp., No. 03CA1320,

2005 WL 674632 (Colo. Ct. App. Mar. 24, 2005), the Colorado

Court of Appeals affirmed dismissal of claims by Jack and

Celeste Grynberg against the gas purchaser from a gas well in

Oklahoma. Jack Grynberg owned a working interest and Celeste

Grynberg owned overriding royalty interests in the well. A gas

contract between the gas purchaser and the operator covered

sales from the well. For a number of years, the gas purchaser

paid the Grynbergs directly. After Jack Grynberg filed a qui tam

action in 1999 against the gas purchaser, the gas purchaser

stopped paying the Grynbergs directly for their revenues from the

well in Oklahoma. Arkansas Oklahoma Gas (AOG), the gas pur-

chaser, filed a declaratory judgment action in 2001 in Oklahoma,

alleging that it was required to pay the operator of the well,

rather than the Grynbergs, for the production revenues. AOG

also interpleaded the monies at issue. The Oklahoma court

entered declaratory judgment in favor of AOG.

The Grynbergs subsequently sued AOG in Colorado for

unjust enrichment, quantum meruit, breach of implied contract,

conversion, and civil theft. The trial court dismissed these claims

based on collateral estoppel from the declaratory judgment action

in Oklahoma. The court of appeals affirmed this holding. The

Grynbergs argued that the declaratory judgment action and

interpleader involved different issues than the claim for payment.

The court rejected this argument, finding that the identical issue

litigated in both the Oklahoma case and this case was AOG’s

obligation to pay the Grynbergs for their interests in the well.

The Grynbergs also argued in this case that a criminal statute,

Colo. Rev. Stat. § 18-8-708, which gives victims and witnesses

certain protections, was applicable. The statute provides for treble

damages and attorneys’ fees for damages resulting from inti-

midating a witness or victim. Grynberg argued that stopping

payments to him after he filed the qui tam  action was retaliation

against and intimidation of him as a potential witness. The court

ruled that the statute only applies to individuals who are intimi-

dated and are also the victim of or a witness to a crime. There-

fore, the court of appeals upheld the trial court’s dismissal of the

claim under the witness intimidation statute.
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L O U I S I A N A  —  O I L  &  G A S

E D W A R D  B .  P O I T E V E N T ,  I I
—  R E P O R T E R  —

LESSEE HAS NO STATUTORY DUTY TO RESTORE SURFACE

AREA TO PRE-LEASE CONDITION

The Louisiana Supreme Court has held that Mineral Code

Article 122, La. Rev. Stat. Ann. § 31:122, which obligates a

mineral lessee to act as a reasonably prudent operator, does not

impose an implied duty to restore the surface area to its original,

pre-lease condition absent proof that the lessee exercised rights

under the lease unreasonably or excessively. Terrebonne Parish

School Board v. Castex Energy, Inc., 893 So. 2d 789 (La. 2005).

In 1963, the Terrebonne Parish School Board (School Board)

granted an exclusive oil and mineral lease (Lease) to Shell Oil

Company (Shell) which covered a section of coastal marshland.

The Lease permitted Shell to erect structures, lay pipe, dredge

canals, and build roads, bridges, docks, tanks, power stations,

and other facilities. The Lease did not contain any provision

requiring Shell to restore the surface to its pre-lease condition

upon cessation of operations. The Lease permitted Shell to assign

its rights. After a series of assignments of the Lease and the

drilling of five wells, the Lease terminated in 1997 with Castex

Energy, Inc. (Castex) as the ultimate operator.

The School Board claimed that, even in the absence of an

express lease provision, the defendants had an implied duty

under Louisiana Mineral Code Article 122, La. Rev. Stat. Ann.

§ 31:122, to restore the surface of the acreage subject to the

Lease to as near as practicable its original condition. The trial

court entered judgment for the School Board, stating that the

defendants were liable under the Lease for restoration of the

surface to a condition as near as practicable to its pre-lease

condition. On appeal, the First Circuit affirmed the trial court’s

determination that the defendants owed an implied statutory duty

under Article 122 to restore the surface of the lands to their pre-

lease condition by back-filling the canals that had been dredged.

893 So. 2d at 794.

On final appeal, the Supreme Court of Louisiana was not

convinced that the School Board’s reliance on Article 122 was

sufficient to create an implied duty to restore the surface area.

The School Board’s arguments were based largely upon state-

ments contained in the Official Comment to the Article, and not

the Article itself. The supreme court noted that official comments

are not part of the law and are not binding. Id. at 797. Fur-

thermore, even if the official comments were binding, the su-

preme court interpreted them to impose a reasonably prudent

operator standard, citing courts of appeal cases that impose a

reasonably prudent operator standard in connection with res-

toration of the surface. It also deemed lower court cases relating

to restoration of the surface to be irrelevant because they focused

on causes of action for breach of contract that included specific

restoration provisions.

DEEP WATER ROYALTY RELIEF ACT OF 1995

UNAM BIGUOUSLY GRANTS ROYALTY SUSPENSION

FOR NEW  LEASES

The U.S. Fifth Circuit Court of Appeals has held that the

Deep Water Royalty Relief Act of 1995 (Act), see 43 U.S.C.

§ 1337, unambiguously grants royalty suspensions for new leases.

Santa Fe Snyder Corp. v. Norton, 385 F.3d 884 (5th Cir. 2004).

Furthermore, as a result of this case, 30 C.F.R. § 260.113, per-

taining to when an eligible lease qualifies for royalty suspension,

was invalidated.

Minerals Management Service (MMS) offered Lease OCS-G

18192 on Mississippi Canyon Block 110 (the Lease) as part of

an area-wide lease sale held on March 5, 1997. The Lease quali-

fied as a “New Lease” under the Act because of the (1) location,

(2) water depth, and (3) date of sale of the Lease. Later, however,

MMS assigned the Lease to the Mississippi Canyon 108 Field,

which contained leases that had produced prior to the enactment

of the Act. Based upon the Act’s implementing regulations pro-

mulgated by MMS, the MMS then decided that the Lease no

longer qualified for royalty suspension, as the pertinent regu-

lation provides that royalty suspension is not available for leases

in fields in which any well in the field produced oil or gas prior

to the enactment of the Act. See 30 C.F.R. § 260.113.

When drafting the implementing regulations, MMS interpre-

ted the Act to mean that “one royalty suspension volume [may

be] shared by all leases producing from a single field.” 385 F.3d

at 891. The rationale was that oil companies need no economic

incentive to lease additional acreage. However, the lower court

and the court of appeals interpreted the Act to mean that a full

royalty suspension will be provided for each lease. The court

noted that royalty relief for “New Leases” as defined in the Act

is automatic under the Act, and that the Act’s implementing

regulations altered Congress’s intent in multiple ways, including

“allocating royalty relief on a field basis rather than on a lease

basis.” Id.

CITY ORDINANCE ATTEM PTING TO REGULATE DRILLING

HELD PREEM PTED BY LOUISIANA STATE STATUTES AND

REGULATIONS

The U.S. Fifth Circuit Court of Appeals has held that a City

of Shreveport ordinance preventing drilling operations within

1000 feet of a lake that is the main source of water for the city is

pre-empted by state statute. Energy Management Corp. v. City

of Shreveport, 397 F.3d 297 (5th Cir. 2005).

In 1910, the Louisiana legislature authorized the transfer of

Cross Lake to the City of Shreveport to provide a water supply

to the city. The city was granted “ ‘full and plenary power over

said lake’ for the purpose of the ‘protection and conservation of

the city’s water supply.’ ” Id. at 299. The deed of conveyance

explicitly reserved for the benefit of the state “all minerals or

mineral rights to and under said land, with a full and unrestricted

right to the state, through its officers, agents or agencies, to enter

thereon, and bore for oil, gas or any other mineral.” Id. In 1926,

the Louisiana legislature extended the geographic scope of the

city’s authority to the “land immediately surrounding the lake up

to 5,000 feet.” Id. In 1959, the Louisiana legislature created the

Louisiana Office of Conservation (LOC), which was granted
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exclusive authority to grant or deny permits to drill and mine in

the state. In 1990, the City of Shreveport adopted ordinances to

protect its water supply, including a prohibition on any new

drilling within 1000 feet of Cross Lake and established a re-

gulatory scheme for new drilling between 1000 and 5000 feet of

Cross Lake. Energy Management Corporation (EMC) obtained

a permit from the LOC to drill for oil and gas in and around

Cross Lake.

The substantive issue in the case was whether the City of

Shreveport could prevent drilling within 1000 feet of Cross Lake

based upon the grant in 1910 giving it plenary power to protect

its main source of water. The court noted that “[l]ocal power is

not pre-empted unless it was the clear and manifest purpose of

the legislature to do so.” Id. at 303. In this instance, the legis-

lature explicitly created the LOC and granted it exclusive au-

thority to grant or deny permits to drill or mine in the state and

handle every phase of oil and gas exploration. If the ordinance

were to be enforced, then the LOC’s authority would be under-

mined. Therefore, the court stated that the City’s ordinance “must

yield to comprehensive state regulation.” Id. at 305.

M I S S I S S I P P I  —  

O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

ATTORNEYS M AY NOT ADVERSELY POSSESS

The Mississippi Supreme Court in Blackburn v. Wong, No.

2003-CA-01955-SCT, 2004 WL 2535408 (Miss. Nov. 10, 2004)

(not released for publication) has rendered an opinion that:

(1) makes it difficult if not impossible for an attorney to acquire

title to land by adverse possession, (2) requires the record title

owner or an agent for the owner to be personally notified by the

adverse possessor of the adverse possession, (3) requires the

record title owner to be represented by legal counsel during the

period of adverse possession, and (4) requires that the adverse

possessor believe he owned the land at the initiation of the

adverse possession. This opinion may present new problems for

Mississippi title examiners.

The Wongs owned several commercial lots on one of which

they operated a business beginning in 1940. In 1965 they moved

to California and never returned to Mississippi, but continued to

own the property. One of the lots, lot 5, was vacant. In 1970 or

1971, Blackburn, an attorney (whose wife was also an attorney),

bought land adjacent to lot 5 and erected a law office building.

After it was completed, a survey revealed part of the building

was inadvertently located on lot 5. After 12 years, in 1983,

Blackburn erected a wooden fence that enclosed a 17-foot strip

of lot 5 then belonging to the widow, Ngun Chu Wong. Ironi-

cally, in 1996 a new survey revealed the Blackburn law office

building was not on lot 5. The survey also reflected the location

of the fence that enclosed the 17-foot strip and that had existed

since 1983. In 1998, Blackburn through his attorneys contacted

Mrs. Wong, advising her that he claimed a 17-foot encroachment

on lot 5 and wanted to buy the remainder of the lot. Mrs. Wong

hired a local attorney, filed suit, and obtained a judgment from

the trial court which ordered a removal of all improvements and

structures and payment of attorneys’ fees and costs. The trial

court stated that “the [Blackburns] used their status as lawyers to

gain advantage over [Wong] who was unrepresented.” 2004 WL

2535408, at *3. The description of Mrs. Wong as “unrepresen-

ted” apparently refers to legal counsel. As she had an attorney

during the trial, the court apparently meant she was not repre-

sented by an attorney during the period of the adverse posses-

sion. The Mississippi Supreme Court explained the trial court’s

actions stating that the trial court concluded “the [Blackburns]

carefully drew upon Stephen’s [Blackburn] knowledge of the law

to benefit himself in establishing the encroachment” and based

its judgment on the doctrine of “unclean hands.” Id. at *1. The

supreme court indicated that, while the judgment was correct, it

wanted to concentrate on the Blackburns’ failure “to prove a

claim of ownership.”

The court stated that over the years it had developed a six-

point test for determining whether a title by adverse possession

had been established: possession (1) under claim of ownership;

(2) actual or hostile; (3) open, notorious, and visible; (4) continu-

ous and uninterrupted for a period of 10 years; (5) exclusive; and

(6) peaceful. Thornhill v. Caroline Hunt Trust Estate, 594 So. 2d

1150, 1152-53 (Miss. 1992).

Concerning the “claim of ownership” element, the court

quoted with approval from Coleman v. French, 233 So. 2d 796,

796-97 (Miss. 1970) (emphasis added).

This is another one of those cases based upon the mis-

conception that possession of property is sufficient to

sustain a claim of ownership by adverse possession. The

claim of ownership must have existed at the beginning of

the statutory period of possession and not possession

with the intent to claim as soon as the statutory period

passed.” Taranto v. Peoples Bank of Biloxi, 242 Miss.

607, 136 So.2d 213 (1962); Newman v. Smith, 226 Miss.

465, 84 So.2d 512 (1956); Ball v. Martin, 217 Miss.

221, 63 So.2d 833 (1953); 2 C.J.S. Adverse Possession

§§ 7, 56 (1936).

As the opinion in the Coleman case contains no facts, it can-

not be compared factually to the Wong decision. The above

statement from the Coleman opinion is not supported by the

Mississippi decisions cited. In denying a claim of title by adverse

possession, the court in Taranto, finding mixed possession and

the absence of a claim of ownership, in a more accurate state-

ment of the rule, said that “[I]t is necessary that the claimant must

have had the intention to appropriate and use the land as his own

to the exclusion of all others,” citing eight Mississippi decisions.

Taranto, 136 So. 2d at 215. In Newman, the court denied a claim

of adverse possession even though the land had been fenced,

because the claimant began possession with the permission of the

owner. In Ball the claim of title by adverse possession was

denied because the evidence was insufficient that the claimant

had as “his purpose and intention” to assert “a hostile and ad-

verse claim against the real owner and claiming to be the owner

himself.” Ball, 63 So. 2d at 835. The Mississippi Supreme Court

said in Wong that because Blackburn knew he did not own the

17-foot strip he therefore had no “claim of ownership” at the
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beginning of the statutory period and could not gain title through

adverse possession.

In a specially concurring opinion Justice Carlson stated a

desire to address the notice requirement, “specifically the con-

cept of imputed notice,” because the Blackburns relied heavily

on the concept of imputed notice. Blackburn, 2004 WL 2535408,

at *4. The opinion said previous Mississippi adverse possession

cases found imputed notice where it did not exist and blurred the

distinction between imputed and constructive notice. The con-

curring opinion is correct that some decisions have used “im-

puted notice” instead the more accurate “constructive notice.”

Other decisions, without regard to agency law, have used “im-

puted” or “imputed notice” to mean “to impart.” Oxford English

Dictionary 758 (2d ed. 1989). The concurring opinion states that

for there to be imputed notice, an agent of a principal must

receive actual notice. As there was no proof an agent of Mrs.

Wong received notice of the adverse possession, she did not

receive imputed notice. As there was proof the 17-foot strip was

fenced for more than the 10-year statutory period, the court ap-

pears to be holding that (1) possession, even enclosed by a fence,

will not give constructive notice and (2) the owner must have

actual notice of the adverse possession. This is contrary to general

adverse possession law and represents a change in Mississippi

law.

2 C.J.S. Adverse Possession, § 55 states in part:

It is essential to the acquisition to title by adverse pos-

session that the true owner have knowledge or notice,

actual or constructive, of possession by another which is

hostile or adverse. The true owner must have actual

knowledge of the hostile claim or the possession must be

so open, visible, and notorious as to raise a presumption

of notice to, or knowledge by him or her of the adverse

claim.

See also 3 Am. Jur. 2d Adverse Possession § 65.

In Bank of Mississippi v. Hollingsworth, 609 So. 2d 422

(Miss. 1992), the Mississippi Supreme Court said, in part:

The issue is whether the chancellor was correct in

determining that as a result of the construction of a fence

on the land in question, the Bank had constructive notice

that someone was claiming title to the land. The Bank

argues that the mere act of possession by the Hollings-

worths is not, in and of itself, legally sufficient to con-

stitute actual notice to the Bank, absent a requirement of

a physical inspection of the premises or such other

inquiry regarding title. Our law is to the contrary.

“Possession of land by one under claim of title is

notice to the world of such claim. The rights of such a

claimant are protected against a bona fide purchaser for

value, although the evidence of his title be not of rec-

ord.” (citations omitted). “[P]ossession of real estate is

constructive notice of the title in the occupant to the

same extent as that imputed by the record of a deed to

him thereto.”

. . . .

The sole question in this case is whether the indicia

of possession established by the evidence is sufficient.

For “possession [to] have the effect of protecting the title

under which it is held, it must be of that character which

would arrest attention.” (citation omitted). We have held that

fences satisfy the requirements of “actual, open, notorious,

and visible” occupancy in adverse possession cases. (cita-

tions omitted). Here, the chancellor found that the construc-

tion of the fence was sufficient to put the Hollingsworths in

possession. We will not disturb that finding.

609 So. 2d at 425-26.

Since 1839 there have been over 900 reported adverse pos-

session cases in Mississippi. As the above report indicates, the

Wong decision is another one.

COM M ERCIAL VS. NONCOM M ERCIAL OIL FIELD WASTE

In 1991 Donald bought from a bank a 20-acre parcel of land

that had been used as a pipe yard for an oil field service company

before foreclosure. Several years after acquiring the land, Donald

discovered that the oil service company had deposited (ap-

parently unknowingly) naturally occurring radiation (NORM)

and other oil field waste on the land. Donald sued 23 oil com-

panies for damages. During the action, Donald died and was

succeeded by his daughter, Stephanie Howard. The trial court

dismissed the action relying on Chevron U.S.A., Inc. v. Smith,

844 So. 2d 1145 (Miss. 2003).

In Chevron, which was reported in Vol. XX, No. 2, at 9

(2003), of this Newsletter, a fieldwide unit operation produced

saltwater that contained NORM. Through leakage NORM de-

posits built up on the surface. The Chevron court stated that

Miss. Code Ann. § 53-1-17(l) gave the State Oil and Gas Board

jurisdiction of waste products, expressly NORM, from oil or gas

wells, in response to which the Board promulgated Statewide

Rules 68 and 69. As a result, the Chevron court held the land-

owners/plaintiffs were required to seek administrative relief from

the Oil and Gas Board before bringing an action against Chevron.

On March 3, 2005, the Mississippi Supreme Court in Howard

v. Totalfina E&P USA, Inc., Nos. 2003-CA-01600-SCT & 97-

CA-01178-SCT, 2005 WL 487450 (Miss. Mar. 3, 2005) (not

released for publication) said the Chevron decision was not

applicable, pointing out that Miss. Code Ann. § 17-17-47(1) gave

the Oil and Gas Board jurisdiction over “noncommercial” oil

field waste to be administered in accordance with Miss. Code

Ann. § 53-1-17, while Miss Code Ann. § 17-17-47(2) gave ex-

clusive jurisdiction over “commercial disposal” of oil field waste

to the Commission on Environmental Quality. The court said that

NORM produced and deposited from a well within a field unit

was “noncommercial” waste. NORM deposited on land on which

there was no well and that was not within a production unit, as

occurred in Howard, was “commercial” waste and not subject to

Oil and Gas Board jurisdiction. As a result, the plaintiff in Howard

did not have to first seek an administrative remedy before bring-

ing the action.

ADM INISTRATIVE REM EDY FOR NON-OILFIELD WASTE

The success of the plaintiffs in Howard v. Totalfina E&P

USA, Inc., Nos. 2003-CA-01600-SCT & 97-CA-01178-SCT,

2005 WL 487450 (Miss. Mar. 3, 2005), reported above, had

been rendered an empty victory one month earlier by the Mis-
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sissippi Supreme Court in Georgia-Pacific Corp. v. Mooney, No.

2002-IA-01990-SCT, 2005 WL 246654 (Miss. Feb. 3, 2005)

(not released for publication ), in which the plaintiffs sued Georgia-

Pacific for wood waste disposed of under a contract with the then

landowners, who were parents of the plaintiffs. The court held

that to the extent the alleged causes of action related to the need

for closure of a site or related to the authority of the Mississippi

Department of Environmental Quality (MDEQ), the plaintiffs

must exhaust their administrative remedies prior to seeking relief

in Mississippi courts, citing Chevron U.S.A., Inc. v. Smith, 844

So. 2d 1145 (Miss. 2003). The defendants in Howard v. Total-

fina E&P USA, Inc., apparently may assert the holding in Georgia-

Pacific to require the plaintiff in Howard to exhaust the adminis-

trative remedies before the MDEQ before filing an action in

court at least as to matters subject to the jurisdiction of the

MDEQ.

M O N T A N A  —  M I N I N G

C O L B Y  B R A N C H  A N D  D A R I N  J O H N S O N

—  R E P O R T E R S  —

FEDERAL JUDGE DISAGREES W ITH U.S. FISH AND

W ILDLIFE SERVICE

In May 2003, the U.S. Fish and Wildlife Service (FWS)

issued the Rock Creek Mine Biological Opinion (BiOP) pursuant

to the Endangered Species Act (ESA), 16 U.S.C. §§ 1531-1544.

The BiOp considered the effects of the proposed Rock Creek

Mine (in Northwestern Montana) on grizzly bear, bull trout, and

Canada lynx. The BiOp concluded that the proposed mine will

not jeopardize the grizzly bear, bull trout, or lynx living in the

project area.

In July 2003, the Rock Creek Alliance, et al. (Alliance), sued

the FWS in federal district court, seeking injunctive and other

relief for alleged violations of the ESA. The Alliance challenged

the FWS’s issuance of the “no jeopardy” BiOp as it related to the

proposed copper and silver mine’s effect on grizzly bear and bull

trout in the area. The Alliance claimed that the FWS acted arbi-

trarily, failed to rely on the best scientific data, and made irretrie-

vable commitments of resources that foreclosed implementation

of any measures to avoid jeopardy. Shortly after the complaint

was filed, Revett Silver Company, the project proponent, inter-

vened as a defendant.

The FWS and Revett responded to Alliance’s allegations by

pointing to scientific and other evidence in the administrative

record supporting the BiOp’s no jeopardy conclusions. Further-

more, the defendants noted the deference to be afforded gov-

ernmental agencies acting within their realm of expertise, es-

pecially when scientific considerations are at play. See 5 U.S.C.

§ 706(2)(A); Southwest Center for Biological Diversity v. U.S.

Bureau of Reclamation., 143 F.3d 515, 522 (9th Cir. 1998) (the

appropriate standard of review of agency action under the ESA

is whether the action was arbitrary or capricious); Arizona Cattle

Growers’ Ass’n v. U.S. Fish & Wildlife Service, 273 F.3d 1229,

1236 (9th Cir. 2001) (5 U.S.C. § 706 (2)(A) requires the agency

to “articulate[] a rational connection between the facts found and

the choice made”); Baltimore Gas & Electric Co. v. Natural

Resources Defense Council, Inc., 462 U.S. 87, 103 (1983) (“When

examining this kind of scientific determination . . . a reviewing

court must generally be at its most deferential.”).

In a March 25, 2005, decision, Chief J. Donald Malloy held

that the BiOP was arbitrary and capricious. Rock Creek Alliance

v. U.S. Fish & Wildlife Service, No. CV 01-152-DWM, 2005

WL 928604 (D. Mont. Mar. 25, 2005). Judge Malloy questioned

the scientific methodology used by the FWS in analyzing both

the bull trout and grizzly bear. With regard to the grizzly, Judge

Malloy took issue with the FWS’s conclusion that the “take” of

one grizzly bear over the 35-year life of the Rock Creek Mine

would not put the Cabinet-Yaak Ecosystem (CYE) grizzly popu-

lation in jeopardy. (The ESA defines “take” to mean “to harass,

harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or

to attempt to engage in any such conduct.” 16 U.S.C. § 1532(19)).

Judge Malloy also disagreed with the FWS’s conclusion that the

possible extirpation of the small, isolated Cabinet Gorge Reser-

voir bull trout subpopulation would not jeopardize the much

larger Columbia River Basin Distinct Population Segment. The

court remanded the decision to the FWS, which is considering

further study. The defendants are considering an appeal to the

Ninth Circuit Court of Appeals.

N E V A D A  —  M I N I N G

R I C H A R D  W .  H A R R I S

—  R E P O R T E R  —

COURT UPHOLDS COUNTY DENIAL OF SPECIAL USE PERM IT

FOR M INING ON FEDERAL LAND

In an unreported decision, a Nevada district judge ruled that

the denial of a special use permit for conduct of mining oper-

ations on federal lands did not constitute a “de facto ban on

mining claims.” OIL-DRI Corp. v. Washoe County, No. CV 02-

02196 (2d Jud. Dist. W ashoe County, Nev. Dec. 30, 2004). In

doing so, the court distinguished South Dakota Mining Ass’n v.

Lawrence County, 977 F. Supp. 1396 (D.S.D. 1997), which had

been cited by the mining company in support of its claim of

federal preemption.

OIL-DRI Corporation of Nevada submitted a plan of oper-

ations to the Bureau of Land Management in July 1999 to de-

velop two clay mining pits on federal land, a processing facility

on OIL-DRI’s private land, and associated roads and other fa-

cilities. The BLM approved a final Environmental Impact State-

ment and ultimately issued a Record of Decision allowing the

mining operation. The BLM acknowledged that the operator

would require a special use permit and an air quality operating

permit from Washoe County.

OIL-DRI encountered significant opposition at the county

level, including protests from the Reno Sparks Indian Colony,

objections from the Citizen Advisory Board, and legal and poli-

tical opposition organized by Great Basin Mine Watch. The plan-

ning commission and the Board of County Commissioners denied

the special use permit.
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OIL-DRI challenged denial of its permits in a petition filed in

the Second Judicial District Court for Washoe County (No.

CV02-02196). The company claimed that Washoe County’s de-

cision to deny the special use permit conflicted with federal

mining law and was preempted. OIL-DRI further alleged that the

County abused its discretion by not dividing the application into

two separate applications—one covering the mining operations

on federal land and the other covering the processing plant on

private land.

In his December 30, 2004, decision, Judge James Hardesty

first found that reasonable state and local environmental regula-

tions of mining activity on federal lands are allowed under federal

law, citing California Costal Commission v. Granite Rock Co.,

480 U.S. 572 (1987). The court went on to find that:

The record in this case demonstrates that Washoe

County decided OIL-DRI’s specific proposal could not

protect the environment within the limits set by the

County. The record does not show a categorical land use

planning by Washoe County. In denying the Special Use

Permit, Washoe County’s decision was based solely on

the impacts from Petitioners’ proposal, not the location.

Furthermore OIL-DRI is free to modify its proposal and

propose mining operations that comply with county en-

vironmental and quality of life protections.

Judge Hardesty further ruled that the county action did not

constitute a per se ban on all mining operations on the public

land component of OIL-DRI’s special use permit application.

Accordingly, the county’s action did not conflict with federal

mining law, was not preempted by those laws, and was “consis-

tent with the requirements of Granite Rock Co.”

As to OIL-DRI’s contention that the application should have

been separated by the county into public land and private land

components, Judge Hardesty ruled that the county had no obli-

gation to bifurcate the application. Further, separating the appli-

cation could have “resulted in the approval of a mining plant and

the denial of a processing plant,” which would have effectively

precluded the OIL-DRI plan of operations. Accordingly, the

court concluded that Washoe County had lawfully denied the

special use permit on a project that encompassed both federal

and private lands.

According to counsel for OIL-DRI, the district court’s de-

cision will not be appealed to the Nevada Supreme Court, and

OIL-DRI has announced its intention to abandon the project.

Copies of the decision can be obtained from the Nevada Re-

porter.

N E W  M E X I C O  —  

O I L  &  G A S

J O H N  N E L S O N

—  R E P O R T E R  —

OPERATING AGREEM ENT—NOTICE OF PROPOSED

OPERATION—EXCULPATORY PROVISION

Matrix Production Co. v. Ricks Exploration, Inc., 136 N.M.

593, 102 P.3d 1285 (N.M. Ct. App. 2004), is another of the few

New Mexico cases that interpret and apply provisions of the

A.A.P.L. Form 610 Model Form Operating Agreement. In this

case, the New Mexico Court of Appeals followed previous New

Mexico appellate decisions in holding that the A.A.P.L. form

means what it says.

In Matrix, Ricks, the operator under an operating agreement

prepared on the A.A.P.L. form, gave the nonoperators notice of

a proposal to drill a new well on the contract area. This was a

“subsequent operation” under the agreement [Article VI.B]. Ma-

trix, one of the nonoperators, elected not to participate in the

operation, and therefore became a “non-consenting party” [Ar-

ticle VI.B]. The result was that Matrix was not entitled to par-

ticipate in production from the new well until the participating

parties had recovered from production 400% of the drilling and

completion costs. The opinion does not say which version of the

A.A.P.L. form was involved. However, it appears from portions

of the agreement quoted by the court that it was either the 1977

version or the 1982 version, the relevant provisions of which are

identical.

The well must have turned out to be a good one, because after

it had been drilled Matrix apparently wanted to get back in as a

participating party. In searching for a way to do this, Matrix

seized upon the fact that, after the well was drilled, it was dis-

covered that the actual location of the well turned out to be ap-

proximately 500 feet from where it was supposed to be according

to the notice sent out by Ricks. Matrix argued that it had not been

given notice of a proposal to drill a well at the location where the

well was actually drilled. Therefore, argued Matrix, the notice

sent out by Ricks was neither valid nor binding, and Matrix could

not be required to be a non-consenting party.

There was no evidence before the trial court that this dis-

crepancy was anything more than an honest mistake. That is, the

error that was made was not in the notice, but in the drilling of

the well. Therefore, the court of appeals affirmed the trial court

and held that the notice was valid and binding, and that Matrix

was indeed a non-consenting party.

Matrix then argued that Ricks should be liable for producing

hydrocarbons from a location that had not been proposed to any

of the parties. Noting once again that there was no evidence be-

fore the trial court that this was anything more than an honest

mistake, the court of appeals referred Matrix to the exculpatory

provision of the agreement [Article V.A.]: “[Operator] shall have

no liability as Operator to the other parties for losses sustained or

liabilities incurred, except such as may result from gross negli-

gence or willful misconduct.” 102 P.3d at 1289. Because there

was no evidence that the incorrect well location resulted from
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any gross negligence or willful misconduct on the part of Ricks,

it was not liable to Matrix for drilling the well at a location dif-

ferent from the one it had proposed.

The moral of the story appears to be that, under the A.A.P.L.

form, and absent foul play, once the non-operator elects not to

participate in a proposed operation, it must sleep in the bed it

made.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

TORT ACTION UNAVAILABLE TO TAXING UNITS AS REM EDY

FOR ALLEGED UNDERVALUATION OF OIL PROPERTY

In re ExxonMobil Corp., 153 S.W.3d 605 (Tex. App.—

Amarillo 2004, orig. proceeding [mand. denied]), involved a suit

by local taxing authorities in Yoakum County against numerous

large oil companies owning and operating producing oil proper-

ties, asserting common law causes of action in fraud and con-

spiracy with respect to the valuation of the producers’ property

for ad valorem taxation. Local appraisal districts in Texas are

responsible for appraising the value on which ad valorem proper-

ty taxes are annually assessed. They use historical production

sale data for each property in estimating future income to arrive

at a property value. The taxing units here alleged that the de-

fendant companies engaged in fraud and conspiracy when they

reported sales of oil to the state comptroller at prices below mar-

ket value, for example by selling to affiliates at prices that were

less than could have been obtained in an arm’s-length sale and

engaging in swaps for posted prices not reflective of market

value. Since these alleged below-market sales were used in the

tax appraisal process, they amounted to misrepresentation of the

defendants’ property values, which resulted in “underassessment

and undercollection” of property taxes, the taxing units claimed.

Alleging that this conduct was willful and malicious, the plain-

tiffs sought exemplary damages as well as recovery for the al-

leged underpayment of taxes.

The defendant oil companies sought dismissal of the suit by

the district court on the basis that it lacked jurisdiction. The

Texas Tax Code, they contended, gives exclusive jurisdiction

over property appraisal to the local appraisal review boards. The

plaintiff taxing units responded that their suit was for common

law torts and that nothing in the Tax Code deprives the district

court, a court of general jurisdiction under the Texas Constitution

and statutes, of its jurisdiction to hear their claims. When the dis-

trict court denied the defendants’ pleas to the jurisdiction, they

filed the mandamus action that led to the court of appeals’ de-

cision.

The appellate court began with an analysis of the Texas sys-

tem of ad valorem taxation. The state constitution requires that

all real property, including mineral interests, unless exempt, be

taxed “in proportion to its value, which shall be ascertained as

may be provided by law.” Tex. Const. art. VIII, § 1(b). There

must be a “single appraisal” in each county of all property sub-

ject to ad valorem taxation. Tex. Const. art. VIII, § 18. The

constitutional requirements are implemented by the Property Tax

Code, Chapters 1-43 of the Texas Tax Code. Generally, taxable

property is appraised by each county’s appraisal district at its

market value as of January 1 of each year according to generally

accepted appraisal methods. The resulting appraisals are used by

local taxing units in assessing property taxes each year. Property

owners and taxing units may bring challenges to the appraisal

before the county’s appraisal review board, whose decisions may

be appealed de novo to the district court.

The court pointed to two threshold conclusions that it said

must guide its disposition of the case. The first concerned the

nature of the case. The oil companies called the case an ad

valorem tax case, whereas the taxing units called it a fraud and

conspiracy case. Any compensatory damages recovered by the

plaintiffs, the court pointed out, would be measured by the reduc-

tion in tax revenue brought about by the defendants’ allegedly

tortious conduct, determination of which must depend on the

amount of taxes that would have been paid if the minerals had

been properly valued. Moreover, a suit to recover damages for

taxes not received necessarily involves substituting the court’s

determination of value for that of the appraisal district and ap-

praisal review board. Secondly, the court concluded that the Tax

Code provided a remedy for the taxing units. It expressly pro-

vides for challenges by taxing units of the appraisals made by the

appraisal district, and it contains no indication that challenges

based on the appraisal district’s failure to deal with taxpayers’

tortious conduct are excluded.

The remaining question was whether the Tax Code’s re-

medies are the exclusive means by which a taxing unit must ad-

dress claims of fraud and conspiracy in the appraisal process.

The court concluded that they are. Case law requires a court

considering exclusive jurisdiction to look for the presence of a

“pervasive regulatory scheme” indicating legislative intention

that the regulatory process be the exclusive means of remedying

the problem to which the regulation is addressed. The Tax Code,

the court noted, certainly is comprehensive in scope and detail,

and with its procedures for resolving disputes over valuation

clearly creates such a regulatory scheme. Despite the absence

from the Tax Code of language so providing, the court summed

up, the nature of the governmental function exercised through the

Tax Code, the constitutional mandates it implements, its compre-

hensive and detailed provisions concerning appraisal, and its

provision of remedies combine to require the conclusion that the

legislature intended the Code procedures to be the exclusive

means through which taxing units may seek a remedy for injuries

caused by the tortious conduct alleged here. To permit a trial to

go forward, the end of which would involve judicial reappraisal

of mineral properties for ad valorem tax purposes, would consti-

tute undue interference with the function and purpose of the

appraisal district and appraisal review board.

NEGLIGENCE VERDICT AGAINST DRILLING

CONTRACTOR UPHELD

The court in Grey Wolf Drilling Co., L.P. v. Boutte, 154

S.W.3d 725 (Tex. App.—Houston [14th Dist.] 2004, pet. gran-

ted, judgm’t vacated and cause remanded by agreement), af-

firmed the trial court’s award of damages on a premises liability

claim against Grey Wolf, the drilling contractor engaged to drill
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the Benton Trust No. 1 Well for Anschutz Exploration Corp.

Boutte, an employee of Halliburton Energy Services hired by

Anschutz to log the well, was injured when he slipped and fell in

an area of the drilling rig on which oil-based drilling mud had

accumulated. The jury awarded Boutte $433,000 in past and

future damages.

“A landowner or one who is in control of the premises,” the

court of appeals began, “has a duty to use reasonable care to

make the premises safe for the use of business invitees.” 154

S.W.3d at 734. To recover for an injury the invitee must establish

that “(1) the owner or occupier had actual or constructive knowl-

edge of a condition; (2) the condition posed an unreasonable risk

of harm; (3) the owner or occupier did not exercise reasonable

care to reduce or eliminate the risk; and (4) the owner or occu-

pier’s failure to use such care proximately caused the plaintiff’s

injury.” Id.

A person who does not own, occupy, or control the premises

also owes a duty of care if he or she has created a dangerous con-

dition. Although the evidence here was conflicting as to whether

Grey Wolf or Halliburton had allowed the slippery drilling mud

to accumulate, there was some evidence from which the jury could

conclude that the mud originated from Grey Wolf’s drill pipe.

Although the court found persuasive Grey Wolf’s argument that

the mud was more likely to have come from Halliburton’s tools,

it could not say the jury’s contrary finding was so against the

weight of the evidence as to be clearly wrong. Grey Wolf there-

fore had a duty to remedy the situation if it had knowledge of the

dangerous condition. There was at least some evidence that Grey

Wolf knew the mud was present, though only by inference from

the fact that Grey Wolf employees had watched the Halliburton

crew attempt to log the well.

There was conflicting evidence on each of several remaining

issues discussed by the court, including whether the mud was the

proximate cause of Boutte’s fall, whether Boutte’s own negli-

gence contributed to the accident, and whether Boutte’s fall had

actually caused his back injury. In each instance the court con-

cluded that there was evidence to support the jury’s verdict and

that the jury’s conclusions were not so against the great weight

and preponderance of the evidence so as to be clearly wrong and

manifestly unjust. The evidence was therefore legally and fac-

tually sufficient to support the trial court’s damage award.

JUDGM ENT UPHELD AGAINST OPERATOR FOR BREACH OF

CONTRACT, FRAUD , AND CONVERSION

In 1986 Mrs. Stephens hired an accountant to audit the ac-

counts of Cass, the operator of jointly owned wells in Reagan,

Upton, Glasscock, and Midland Counties, Texas, and sued after

the auditor discovered serious discrepancies. At this writing, after

almost 20 years, and some $5 million and counting in attorneys’

fees, the case is still not concluded. It may soon be, though, after

disposition of the expected petition for review to the Texas Su-

preme Court following the court of appeals’ decision in Cass v.

Stephens, 156 S.W.3d 38 (Tex. App.—El Paso 2004, no pet. h.).

After a 1997 jury trial and judgment for just over $750,000 in

actual damages for breach of contract, fraud, and conversion,

plus $1.5 million in attorneys’ fees and exemplary damages, ini-

tial affirmance in the Texas appellate courts, and a trip to the

U.S. Supreme Court and back on the issue of the excessiveness

of the initial exemplary damage award, the court here upheld the

trial court’s awards of actual damages and attorneys’ fees while

reducing the exemplary damages awarded by the jury.

As might be expected, the court’s opinion is extremely long

and touches on numerous points of contention, focusing princi-

pally on the legal and factual sufficiency of the evidence neces-

sary to affirm the jury’s verdict on each category of damages.

There was sufficient evidence of the operator’s overcharging,

double billing, wrongful transfer of equipment from jointly owned

wells to its own wells, and other abuses that the court had little

difficulty in upholding the jury awards.

Damages were available in both contract and tort in a case

such as this, the court held, because there were numerous instan-

ces of fraud and conversion wholly apart from the defendant’s

performing its duties as operator of jointly owned property. For

example, the operator’s movement of jointly owned equipment

to leases in which the plaintiff owned no interest without proper

credit may have been a breach of the parties’ operating agree-

ment but also supported a claim for conversion of the property.

And the plaintiff had been careful to keep her causes of action

separately delineated.

The case includes interesting issues surrounding the impo-

sition of liability against one of the defendants, Frank Cass, indi-

vidually. Frank Cass was elected operator by vote of the non-

operating working interest owners in late 1977. In 1982 he notified

the other working interest owners by letter that he was “changing

the operator’s name” to Cass Oil Company, Inc. Since no one

thereafter complained, Frank Cass argued, the operator that com-

mitted any breach was the corporation, not himself individually.

The fact that no one objected to the change did not prove that the

operatorship had in fact changed, nor did the fact that the Texas

Railroad Commission recognized the corporation as the operator

establish the matter as between the parties. Although the evi-

dence permitted an inference that the nonoperators may have

waived their objections to the substitution, this was not the only

reasonable inference to be drawn, and the court of appeals re-

fused to disturb the jury’s finding that Frank Cass remained the

operator.

AGREEM ENT TO ASSIGN OVERRIDING ROYALTY HELD NOT

RESCINDED

An agent acting on behalf of Santa Fe Petroleum, L.L.C. ver-

bally agreed with Star Canyon Corp. to pay Star Canyon a bonus

of $5.00 per acre and assign it a 1% overriding royalty interest

for any large blocks of leases Star Canyon could purchase and

deliver to Santa Fe for its James Lime horizontal gas develop-

ment project in Shelby County, Texas. Star Canyon procured

over 8,000 acres of James Lime leases and assigned them to

Santa Fe Petroleum at three closings in March, April, and October

1999. At the March closing Santa Fe’s attorney told Kent Lam-

beth, Star Canyon’s president, that he should get his overriding

royalty interest in writing. On April 19, 1999, Lambeth received

by facsimile a letter agreement, signed by Tom Griffin, Santa Fe’s

president, describing all the leases and memorializing the under-

standing that Star Canyon would be given a 1% overriding roy-

alty, to be delivered at any time a unit was formed containing any
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of the acreage. Four days later Lambeth and Griffin met for the

second closing. Lambeth presented two originals and a copy of

the letter agreement to Griffin for his signature. Instead of signing

the agreement counterparts, however, Griffin had them shredded

and placed in the trash, apparently stating that he would not close

the deal if the 1% override were part of it. According to Lambeth,

Griffin also told him he “deserved something” and that Griffin

would “think about it.” Lambeth proceeded to closing, he testi-

fied, not knowing whether his facsimile copy was valid but be-

lieving that Griffin was prepared to further negotiate the over-

riding royalty issue with him. After Santa Fe failed to respond to

Star Canyon’s May 1999 request that it honor the agreement to

assign the overriding royalty interest, Star Canyon filed a de-

claratory judgment action in May 2000. Santa Fe’s appeal of the

trial court’s award, following a bench trial, of the 1% overriding

royalty interest to Star Canyon, plus damages, resulted in the

court’s affirmance in Santa Fe Petroleum, L.L.C. v. Star Canyon

Corp., 156 S.W.3d 630 (Tex. App.—Tyler 2004, no pet. h.).

Santa Fe argued on appeal that the evidence conclusively

showed that the parties had agreed to rescind the April 19, 1999

letter agreement, that Star Canyon had waived its right to enforce

it, and that it was estopped from doing so. Discussing first the

rescission argument, the court noted that repudiation of a con-

tract by one party rescinds it if the repudiation is accepted by the

other, but that the contract remains alive if the repudiation is not

accepted. Although Star Canyon had proceeded with the transac-

tion after Santa Fe’s repudiation, the court of appeals held, the

trial court could have reasonably concluded that Lambeth sur-

mised he still had his overriding royalty, based on an enforceable

agreement under the facsimile copy he possessed and on the fact

that Griffin was prepared to continue negotiations with him at a

later date concerning the override.

Likewise, the court disagreed that Star Canyon’s behavior

waived any right it had to the overriding royalty. When confron-

ted with Griffin’s refusal to close, Santa Fe argued, Star Canyon

had the option of either (1) insisting that it be given the over-

riding royalty at the risk of losing the sale, or (2) proceeding with

the closing and abandoning the override. When it chose the latter

course, according to Santa Fe, Star Canyon waived its right to

enforce the assignment of the overriding royalty. Waiver is

largely a matter of intent, the court observed, and for implied

waiver to be found through a party’s actions, intent must be

clearly demonstrated by the surrounding facts and circumstances.

The evidence, it said, reflected that Lambeth did not believe he

only had two options in responding to Santa Fe’s repudiation.

Instead he proceeded to closing believing Griffin was going to

try to further negotiate the overriding royalty with him. The

evidence therefore supported the trial court’s implied finding of

no waiver on Star Canyon’s part.

In support of its estoppel argument Santa Fe urged that Lam-

beth failed to insist on his override when Griffin ordered Lam-

beth’s proffered letter agreement destroyed, inducing Griffin to

proceed to closing under the false belief that the agreement had

been rescinded. But there is no duty to acknowledge or disavow

a repudiation of a contract, the court observed, although there

must be a clear acquiescence to accept the repudiation. One of

the elements a party must prove to establish an estoppel defense

is that a false representation or concealment has been made to a

party without knowledge, or the means of knowledge, of the facts.

The evidence did not support that Griffin, as Santa Fe’s repre-

sentative, lacked the knowledge or means of knowledge that he

had signed a letter agreement to assign Star Canyon an over-

riding royalty.

There are a few troubling aspects of the court’s opinion. The

court emphasizes Griffin’s expressed willingness to continue to

negotiate with Lambeth about the overriding royalty as a reason

to hold that Lambeth had not accepted Santa Fe’s repudiation.

Should Lambeth’s expecting further negotiation not indicate just

the opposite, that he understood that he had no override and

would have to try later to negotiate for it? Further, although the

court properly rejected an argument by Santa Fe that the letter

agreement was ambiguous because it failed to state who, as

between Santa Fe and other signatories, must assign Star Canyon

its interest, there are other difficulties that go unnoticed. We are

not told whether a unit was formed, as the letter agreement evi-

dently required before Santa Fe’s assignment obligation would

be triggered, nor whether an argument based on ambiguity or on

the rule against perpetuities might have been based on the uncer-

tainty of that event.

WELL OW NER-OPERATOR NOT LIABLE FOR DEATHS OF

CONTRACTOR AND CONTRACTOR’S EM PLOYEE

Chi Energy, Inc. v. Urias, 156 S.W.3d 873 (Tex. App.—El

Paso 2005, pet. filed), addressed the liability of a property owner

for the death of a contractor and his employee resulting from an

oilfield accident. Chi Energy, Inc. owned the lease on which the

accident occurred, and its subsidiary Chi Operating, Inc. was the

operator. After drilling a well on the lease, Chi Operating en-

gaged West Texas Tank (WTT) to deliver and install recondi-

tioned tank battery vessels as part of the process of completing

the well. West Texas Roustabout (WTR) agreed to provide and

equip the used tanks under contract with either Chi Operating or

WTT. Norman Pallanes, the owner of WTR, and Gilbert Urias,

an employee of WTR, were killed in the explosion of a tank to

which they had applied heat from a cutting torch in an effort to

loosen extraneous fittings for removal. Chi Energy and Chi

Operating appealed from a judgment of almost $8 million entered

in favor of the accident victims’ survivors after a jury trial on

their premises liability claims.

Chapter 95 of the Texas Civil Practice and Remedies Code,

Tex. Civ. Prac. & Rem. Code Ann. §§ 95.001-95.004, applied to

the negligence claims against the Chi defendants, the court held.

Chapter 95 applies to a claim against a property owner or con-

tractor for personal injury, death, or property damage to an owner,

contractor, or subcontractor, or to an employee of a contractor or

subcontractor, that arises from the “condition or use of an im-

provement to real property where the contractor or subcontractor

constructs, repairs, renovates, or modifies the improvement.”

Tex. Civ. Prac. & Rem. Code Ann. § 95.002(1) & (2). A proper-

ty owner is not liable for negligence claims for “failure to pro-

vide a safe workplace unless (1) the property owner exercises or

retains some control over the manner in which the work is per-

formed, other than the right to order the work to start or stop or

to inspect progress and receive reports; and (2) the property

owner had actual knowledge of the danger or condition resulting
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in the personal injury, death, or property damage and failed to

adequately warn.” Tex. Civ. Prac. & Rem. Code Ann. § 95.003.

“It is clear,” the court declared, “that the legislature . . . intended

[by the enactment of Chapter 95] to limit the liability of an owner

and operator for injuries arising out of an independent con-

tractor’s actions.” 156 S.W. 3d at 879.

A property owner’s control necessary for liability under Chap-

ter 95 may be proven in two ways, the court went on: “(1) a

contractual right of control or (2) an exercise of actual control.”

Id. Chi Energy and Chi Operating could have no right of control

unless they had the ability to control the means, methods, or

details of WTT’s and WTR’s work. The question of whether or

not there is a contractual right of control is generally a question

of law. The record was completely devoid of any evidence to

suggest that the Chi defendants had imposed any right to control

the work at the site and certainly none over the work performed

by the employees of WTT and W TR, the court found. The un-

disputed evidence instead established the contrary as a matter of

law. Everyone other than WTR personnel had departed the lease

at the time of the accident. No one retained any control over Nor-

man Pallanes’s decision to apply the heat that caused the explo-

sion. The court agreed with Chi that the right to control the work

must extend to the operative detail of the contractor’s work, and

that there must be a nexus between the control actually exercised

and the resulting injury. Although the owner’s right to control the

work might be proven by evidence that the owner actually exer-

cised control over the manner in which the contractor’s work was

performed, the court could see no evidence that the Chi defen-

dants had exercised any such control. Nor could it find evidence

to support the jury’s finding that Chi had actual knowledge of a

danger or condition so as to incur a duty to warn its contractor of

a hazard. The record, it stated flatly, did not contain even a scintilla

of evidence to support such a finding.

The opinion in this case is relatively brief. Some exposition

of the plaintiffs’ arguments in support of the jury findings, and

particularly what evidence they might have pointed to on appeal

and certainly must have at trial, would have been useful. The

court leaves us with little more than recitals of the applicable law

and its bare conclusion that no evidence supported the verdict.

DRILLING CONTRACT PROVISIONS ALLOCATING LIABILITY

FOR RIG DAM AGE HELD AM BIGUOUS

In Zurich American Insurance Co. v. Hunt Petroleum (AEC),

Inc., 157 S.W.3d 462 (Tex. App.—Houston [14th Dist.] 2004,

no pet.), the court reversed a summary judgment in favor of

Hunt, an operator that had contracted with Nabors Drilling U.S.A.,

Inc. for the drilling of a well in coastal Louisiana, against Zurich,

Nabors’s insurer. Nabors’s drilling rig was submerged in at least

four feet of salt water during a tropical storm, and Zurich paid

Nabors $955,120.26 to repair the resulting damage. Zurich sued

Hunt as subrogee of Nabors’s rights, asserting that Hunt was re-

sponsible for the damage under its drilling contract with Nabors,

a printed International Association of Drilling Contractors (IADC)

daywork contract. Both parties moved for summary judgment on

the basis that the drilling contract was unambiguous and alloca-

ted the loss to the other. The trial court granted Hunt’s motion,

and Zurich appealed.

Three provisions of the drilling contract were germane to the

dispute and quoted in the court’s opinion:

14.1 Contractor’s Surface Equipment: Contractor shall

assume liability at all times for damage to or destruction

of Contractor’s surface equipment, regardless of when or

how such destruction occurs, and Contractor shall release

Operator of any liability for any such loss, except loss or

damage under the provisions of Paragraphs 10 or 14.3.

14.3 Contractor’s Equipment—Environmental Loss or

Damage: Notwithstanding the provisions of Paragraph

14.1 above, Operator shall assume liability at all times for

damage to or destruction of Contractor’s equipment caused

by exposure to highly corrosive or otherwise destructive

elements, including those introduced into the drilling

fluid.

17. FORCE MAJEURE:

Neither Operator nor Contractor shall be liable to the other

for any delays or damage or any failure to act due, oc-

casioned or caused by reason of any laws, rules, regula-

tions or orders promulgated by any Federal, State or Local

governmental body or the rules, regulations, or orders of

any public body or official purporting to exercise authori-

ty or control respecting the operations covered hereby,

including the procurance or use of tools and equipment, or

due, occasioned or caused by strikes, action of the ele-

ments, water conditions, inability to obtain fuel or other

critical materials, or other causes beyond the control of

the party affected thereby. In the event that either party

hereto is rendered unable, wholly or in part, by any of

these causes to carry out its obligations under this Con-

tract, it is agreed that such party shall give notice and

details of Force Majeure in writing to the other party as

promptly as possible after its occurrence. In such cases,

the obligations of the party giving the notice shall be

suspended during the continuance of any inability so

caused except that Operator shall be obligated to pay to

Contractor the Force Majeure Rate as provided for in

Paragraph 4.7 above. . . .

See 157 S.W. 3d at 464.

Hunt’s theory was that Paragraph 17 controlled by its plain

language that neither party shall be liable “for any . . . damage

. . . caused by . . . action of the elements.” Paragraph 14.3

explicitly provided that it applied notwithstanding Paragraph

14.1, Hunt pointed out, but made no mention of Paragraph 17.

Zurich’s position, based on Paragraph 14.3, was that the opera-

tor, Hunt, was liable “at all times,” even during a force majeure

situation, for damage to the rig “caused by exposure to highly

corrosive or destructive elements.” It presented undisputed evi-

dence that floodwater is destructive and that salty floodwater is

corrosive, so that the rig damage fell within Paragraph 14.3.

Each party not only advanced its own interpretation but also

responded to the others’. Zurich acknowledged that a tropical

storm is an action of the elements but contended that Paragraph

17 applied only to delayed or suspended performance, not damage

to equipment, pointing to the historical meaning of force majeure

clauses as relating only to excusing performance. Hunt countered
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Zurich’s argument based on Paragraph 14.3 with expert evidence

that the common industry understanding of “highly corrosive or

otherwise destructive elements” is that it includes only materials

that emanate from the well or are added to the drilling fluid, not

salt water flooding. Zurich, for its part, provided its own expert

evidence that there is no such generally understood industry

meaning, so that “highly corrosive or otherwise destructive ele-

ments,” according to the phrase’s ordinary meaning, does include

salt water flooding.

Summary judgment was improper, the court of appeals con-

cluded, for two reasons. First, there was a fact question whether

there is a common industry understanding of the meaning of the

phrase “highly corrosive or otherwise destructive elements.” Be-

sides, the contract was subject to more than one reasonable inter-

pretation and was thus ambiguous. Id. at 467. Not only was the

court faced with interpretations of two clauses producing dif-

ferent outcomes as applied to the case, but the court observed

that there were also two reasonable but divergent ways to recon-

cile the clauses. Zurich’s interpretation that Paragraph 14.3 con-

trolled based on the phrase “at all times” was certainly reasonable

according to the ordinary meaning of that phrase. On the other

hand, the parties knew how to expressly exclude other contract

provisions from the scope of Paragraph 14.3, as they had done

with Paragraph 14.1, but they had not excluded Paragraph 17.

DEED CONTAINING TW O “SUBJECT TO”  CLAUSES HELD

AM BIGUOUS

The court in Gore Oil Co. v. Roosth, 158 S.W.3d 596 (Tex.

App.—Eastland 2005, no pet. h.), construed a general warranty

deed from Peyton McKnight, predecessor to the plaintiff’s inter-

ests, to Eagle Investment Company, conveying the tract in ques-

tion. Following the granting language and land descriptions were

two clauses that generated the dispute:

Grantor unto himself, his heirs and assigns, reserves

free of all liens a full one-eighth (1/8) non-participating

royalty interest in the Property subject to any previously

conveyed or reserved mineral interest as may appear of

record in Knox County, Texas.

This conveyance is made and accepted subject to all

restrictions, reservations, covenants, conditions, rights-of-

way and easements now outstanding and of record, if any,

in Knox County, Texas, affecting the above described

property.

See 158 S.W.3d at 598.

The plaintiff owners of the reserved nonparticipating royalty

interest sued the defendant oil and gas lessees, who had been

paying them on the basis of 1/8 of production less a previously

outstanding 1/16 royalty interest. They were entitled, they claimed,

to a full 1/8 of production undiminished by any prior burdens.

The trial court held, on stipulated facts, that the deed was am-

biguous and that the parties’ intent, based on parol evidence, was

for the grantor to have reserved a full 1/8 royalty interest in ad-

dition to the prior 1/16.

On appeal the leasehold owners pointed out that the first

“subject to” clause is contained in the reservation and argued, on

the basis that it modified the word “reserves,” that it limited the

grantor’s reservation and not the grant. They further argued that

the second “subject to” clause made the grant subject to all other

reservations after first deducting the outstanding 1/16 royalty

from the grantor’s 1/8. The second clause was, they said, a “belt

and suspenders” type of clause often used by scriveners that should

be subjugated to the first clause. The deed was therefore unam-

biguous and must be read to have conveyed all but a 1/8 royalty

interest.

The court, however, agreed with the royalty owners that the

two “subject to” clauses could not be harmonized. The second

“subject to” clause, the plaintiffs asserted, made the grant subject

to all existing reservations of record, so that the first “subject to”

clause could not be read to include such an outstanding interest.

The quoted paragraphs of the deed, the court declared, appear to

make both the reservation and the conveyance “subject to” prior

outstanding conveyances and reservations. Clearly, it said, it was

not the intent of the parties to the deed for both the grantor and

the grantee to bear the full burden of the outstanding 1/16 in-

terest.

Having determined the deed ambiguous, the court affirmed

the trial court’s decision that the parties’ intent was for the grantor

to have an undiminished 1/8 royalty interest. The only evidence

other than the deed itself was a recorded affidavit by a person

associated with the partnership named as the deed’s grantee,

swearing that it was his understanding that the grantor was to

receive a full 1/8 royalty, unreduced by prior reservations. Al-

though there apparently was no showing of the affiant’s source

of knowledge, and the affidavit might appear questionable on the

basis that the grantee partnership lost the property to foreclosure

shortly afterward, the court evidently considered itself compelled

to uphold the trial court’s determination in the absence of any

other evidence.

The court of appeals’ conclusion that this deed was ambigu-

ous seems seriously questionable. If the “subject to” language in

the first clause, apparently part and parcel of the grantor’s reser-

vation, did not mean that the grantor’s interest would bear an

outstanding royalty interest, what else could it possibly have

meant? It is no stretch of analysis to harmonize the second clause

with the first one: Certainly the grantee’s interest was subject to

outstanding burdens, including those that might diminish the

grantor’s reservation. The royalty owners’ interpretation of the

deed, on the other hand, seems extremely strained. A deed is am-

biguous only if susceptible to more than one reasonable interpre-

tation. The court itself may have inadvertently demonstrated the

unreasonableness of the royalty owners’ interpretation in point-

ing out that it clearly could not have been the parties’ intent for

both grantor and grantee to bear the full burden of the outstand-

ing 1/16 royalty.

SUM M ARY JUDGM ENT FOR LANDOW NERS REVERSED IN

FREE GAS CLAUSE CASE

The court in EOG Resources, Inc. v. Wall, 160 S.W.3d 130

(Tex. App.—Tyler 2005, no pet. h.), considered a 1944 oil and

gas lease containing the following provision: “Lessor shall have

the privilege at his risk and expense of using gas from any gas

well on said land for domestic use in the principal dwelling there-

on out of any surplus gas not needed for operations hereunder.”
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See id. at 130. The Wall family had apparently been using gas

produced from the lease in their home since 1959. EOG, once it

acquired the lease, disputed their right to continue doing so and

sued for conversion of EOG’s gas, breach of contract, an order

that the Walls be required to acquire liability insurance and agree

to indemnify EOG as a condition to taking gas if it were deter-

mined they had the right to gas, a declaratory judgment clarifying

the defendants’ right to use the gas, and an injunction. The Walls

were granted summary judgment by the trial court on the basis

that they had conclusively established their right under the lease

to use the gas in their home. The court of appeals reversed on

several grounds.

In the first place, although the Walls asserted they had the

right to take gas pursuant to an unambiguous lease, their sum-

mary judgment evidence did not establish their right. EOG sub-

mitted affidavits, improperly rejected by the trial court, raising

a fact issue whether the Walls’ house was located on land covered

by the lease. The Walls had failed to submit any documentation

of their claim to be the heirs and successors in interest of the

original lessors. Even if they were in fact the successors to the

lessors’ interest and their house was on land covered by the lease,

there was a fact question whether they were entitled to use gas in

their house. The benefit created by a free gas clause is a covenant

running with the surface estate. It is freely transferable, but

where, as here, it is limited to the “principal dwelling,” it cannot

be extended to additional dwellings without the lessee’s consent.

There can only be one principal dwelling, noted the court, and

the deposition testimony of one of the landowners raised a ques-

tion about which house among several was the principal one.

There also existed a fact question whether there was “surplus

gas” available for the Walls’s use. EOG submitted affidavit evi-

dence of an industry meaning that surplus gas means gas pro-

duced in excess of that needed for operations and that cannot be

sold, that would normally be flared or vented. In deposition testi-

mony one of the landowners said he did not know the meaning

of “surplus gas” but that it meant there is enough gas for use in

his home.

A 1979 agreement between the Walls and the prior owners of

the lease did not establish their right to use the gas. It was only

proof, the court said, that the prior owner believed the 1944 lease

applied to the Walls. Even if it was a ratification of the Walls’s

use of the gas, it was not binding on EOG, as the prior owners

were not acting on EOG’s behalf. Finally, in a rather confused

discussion that does not appear to adequately deal with the issue

but is probably nevertheless correct in its conclusion, the court

held that the Walls had failed to establish adverse possession of

their right to use the gas.

Because of the numerous obvious fact issues, the court re-

versed the summary judgment and remanded the case to the trial

court.

DISCLAIM ER OF TITLE REPRESENTATIONS NEGATES

REM EDY OF SECURITIES ACT RESCISSION

Sellers of oil and gas interests may be breathing more easily

after the decision in Geodyne Energy Income Partnership 1-E v.

Newton Corp., No. 03-0209, 48 Tex. Sup. Ct. J. 551, 2005 WL

784037 (Tex. Apr. 8, 2005) (not released for publication). The

supreme court reversed a court of appeals ruling that the Texas

Securities Act, Tex. Rev. Civ. Stat. Ann. art. 581-33(A)(2), al-

lowed the buyer of an oil and gas working interest to rescind its

purchase, and thus avoid significant plugging liability, on the

basis of the seller’s alleged misrepresentation of the interest it

had conveyed.

Geodyne owned a 10% working interest in an offshore State

of Texas oil and gas lease. The only well holding the lease stopped

producing in December 1996. In December 1997, Geodyne sold

Newton its interest in the lease for $300 through an industry

auction. About three months later the Texas General Land Office

notified the lease operator that the lease had expired and that the

well must be plugged. Both Geodyne and Newton refused to pay

the 10% of the plugging cost, $72,240.95, and the operator sued

both. The trial court assessed the plugging cost against Geodyne,

and the court of appeals affirmed. According to the court of ap-

peals, Newton was entitled to rescind its purchase under the

Texas Securities Act, which allows rescission where a person has

sold a security, including an interest in an oil and gas lease, by

means of an untrue statement of a material fact or an omission to

state a material fact.

Newton based its claim on an auction catalog listing of

“GWI.10000000” in connection with the property. Geodyne

countered that it had represented no interest whatever. Instead its

assignment and bill of sale to Newton merely conveyed all of

Geodyne’s right, title, and interest in the lease and specifically

disclaimed any warranty of title. The court of appeals never-

theless had found that Geodyne misrepresented that it was selling

a 10% working interest in a valid lease, when in fact the lease

had expired.

The supreme court disagreed. In the first place, a 10% work-

ing interest is exactly what Newton got: That Newton got a 10%

interest in liabilities rather than assets did not make the catalog

listing a misrepresentation. Second, Newton could not claim the

deed itself was a misrepresentation, as quitclaim deeds by defi-

nition express doubt about the vendor’s title. Third, the published

terms of the auction precluded any claim that Geodyne repre-

sented the lease was valid. Newton had accepted the terms, which

made it clear that neither the auctioneer nor the seller made any

representation or warranty of title. Having agreed to the terms to

get into the auction and having paid a mere $300 for a quitclaim

deed, Newton could not claim the listing of “GWI.10000000”

was a representation of the validity of the lease. Fourth, Newton

admitted reviewing well files showing virtually no production,

and the auctioneer had announced immediately before the auc-

tion that the well had no production. Under those circumstances

the catalog listing did not reasonably imply anything about the

status of the lease.

Newton pointed out that the Securities Act rendered void any

contractual provision requiring a buyer to waive a seller’s com-

pliance with the statute’s prohibition against misrepresentation.

The court of appeals had agreed this negated the disclaimers in

the auction documents, but the supreme court held otherwise.

Before Newton’s statutory argument could come into play, there

must be some evidence of a misrepresentation. By offering only

a quitclaim deed, Geodyne had in fact disclosed that what it was

selling might turn out to be nothing. Viewing the entire transac-
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tion in context, the documents showed that there was no mis-

representation, not that Newton waived the right to assert one. If

Newton were correct, the court summed up, a nonoperating

mineral interest could never be sold by quitclaim deed: A seller

disclaiming any direct warranty of title would be held to have

done so indirectly by application of the Securities Act. That is

not what the legislature intended, the court held.

The court’s conclusion here seems entirely correct, but there

is an unfortunate aspect of the opinion. The court’s references to

Geodyne’s assignment as clearly a “quitclaim” are somewhat

troubling. Texas cases, unlike those in most or all other states,

distinguish between a quitclaim deed and a deed that merely

conveys all of the grantor’s right, title and interest, without war-

ranty of title, where the issue is whether a grantee, or a purchaser

of the grantee’s interest, can claim to be a bona fide purchaser for

value. One hopes that the supreme court’s rather loose references

to the instrument here as a quitclaim, in a case for which the

distinction appears to be meaningless, will not be used in efforts

to defeat bona fide purchaser status in future cases.

U T A H  —  O I L  &  G A S

W I L L I A M  W A R D

—  R E P O R T E R  —

SITLA  ADOPTS NEW  OIL AND GAS RULES

Effective April 1, 2005, the Utah School and Institutional Trust

Lands Administration (SITLA) adopted new Minerals Rules

R-850-21 through R-850-27 and deleted old Minerals Rules

R850-20 in their entirety. New Rule R850-21 covers oil, gas, and

hydrocarbon resources. The new rules can be viewed at SITLA’s

website at http://www.utahtrustlands.com.

The new oil and gas rules include several important changes.

First, the new rules limit the total allowed burdens on a lease to

20%. Utah Admin. Code Rule R850-21-600(2)(h). Under the

rule, assignments of overriding royalty interest must be approved

by SITLA to be effective and SITLA will not approve any as-

signment if the cumulative burdens on the lease, including the

royalty due to SITLA, are greater than 20%. The rule makes no

exception for those leases issued by SITLA that reserve a royalty

greater than the standard 12.5%. There may be instances when

this limitation will make it difficult for leases to be marketed to

third parties when the retention of an overriding royalty interest

is part of the consideration paid.

A second important modification to the regulations is a pro-

vision that a shut-in gas well may hold a lease for a maximum of

five years past the end of the lease’s primary term. Id. R850-21-

500(6)(c). Under the old regulations, a shut-in well could hold a

lease indefinitely. The stated rationale for this change was to

prohibit lessees from “sitting on a lease which is capable of pro-

ducing, but for which they are unwilling to make the necessary

investments to deliver the product to market.” 2005 Utah Bull.

No. 2.

The new rules also significantly change the bonding require-

ments. The old rules required an operator to post a statewide

bond with SITLA. Under a new agreement with the Utah Di-

vision of Oil, Gas and Mining (DOGM), the responsibility to

plug and abandon wells drilled on state lands will be covered by

the bonds required to be posted with DOGM. However, SITLA

will still require the posting of a performance bond to insure

compliance with the remaining lease terms not covered by the

DOGM bond such as the rental and royalty obligations. Utah

Admin. Code Rule R850-21-800(1)(b). Although this change in

bonding rules should serve to reduce the total amount of bond

required for the majority of oil and gas companies operating in

the state, in the rare case where a company has wells only on

federal and state lands the result can be an increase in the total

bond amount due.

The new rules also change the extension allowed to a lease by

drilling over its deadline. The old rules provided for a two-year

extension rider to be given to a lease if the lessee was diligently

drilling over the expiration date. The new rules eliminate this

two-year extension and replace it with a 90-day diligent drilling

extension only. Id. R850-21-500(4). Under the new rules, a lease

will be extended past its primary term if diligent operations are

being conducted over the expiration date but, if these operations

cease, the lessee will have 90 days to commence additional

diligent operations or the lease will expire. Also, cessation of

operations may total only 180 days in any calendar year.

Finally, there are also some minor changes that should be

noted. For example, the minimum annual delay rental for a lease,

regardless of the amount of acreage, has been increased to $40

per year. Id. R850-21-500(1)(b). Also, it had been the practice of

some to file with SITLA copies of any mortgages and deeds of

trust that involved state leases. The new rules make it clear that

SITLA will not accept these documents for filing. Id. R850-21-

600(2)(j).
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51ST ANNUAL

ROCKY MOUNTAIN

MINERAL LAW INSTITUTE

Join us this summer in returning to Portland (43rd Annual Institute, 1997) for the 51st Annual Rocky
Mountain Mineral Law Institute. Proclaimed North America’s “Best Big City,” the City of Roses has become
a favorite destination on the west coast. Recognized internationally for its progressive urban planning,
Portland is situated on the Willamette River at the confluence with the Columbia River. Portland’s
magnificent setting combines sparkling waterways with lush greenery. Portland is only 78 miles from the
spectacular beaches and seacoast of the Pacific Ocean, ideal for a post-Institute vacation.

Portland is a walker’s paradise with bookstores, museums, coffee houses and cafes, more than 25
microbrew pubs, wine bars, markets, and parks. Public transportation is user-friendly, with MAX light rail
trains providing downtown service as well as to the famed Rose Gardens, the Zoo, the new World Forestry
Center, and the Portland International Airport. Bicycle-friendly paths permeate the City. Housing more than
a million books, Powell’s City of Books is the world’s largest independent bookstore. Museums abound,
led by the famed Oregon Museum of Science and Industry.

The Portland Art Museum is diverse and highly acclaimed. Crowning the city’s eastern skyline is Mount
Hood, the tallest peak in Oregon’s Cascade Mountains. Within the metro area are 37,000 acres of parks
and green spaces, including the fabulous Rose Gardens, the Japanese Gardens, the new Classical
Chinese Garden, and waterfront promenades.

The Institute will begin on Thursday with a General Session, followed by multiple split sessions over
the next day-and-a-half. An optional trip to Mount St. Helens may be offered on Sunday if demand is
sufficient.

All meetings will be held at the Hilton Portland where we have negotiated excellent room rates. Since
our discounted block sells out quickly, make room reservations NOW for your first choice of
accommodations.

The Foundation’s traditional hosted reception is on Thursday evening; sponsorships again will be
accepted. Tickets may be purchased for the Friday evening function at the Oregon Museum of Science and
Industry (OMSI). Also, please sign up now for the Newcomers and International Breakfasts, along with
lunches for Natural Resources Law Teachers, International Mining Professionals Society (IMPS),
Independent Petroleum Association of America (IPAA); In-House Counsel, and Portia’s lunch (for
professional women).

Almost 700 natural resources professionals from 10 countries attended the 50th Annual Institute in Vail
last year. Don’t miss the educational and networking opportunities available this summer in Portland.
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IBLA  REVERSES MMS’S VALUE DETERM INATION

Vastar Resources, Inc. (Vastar) appealed a value determina-

tion issued by the Minerals Management Service (MMS) con-

cluding that a gas purchase and sale contract was not an arm’s-

length contract and, therefore, gas disposed of under the contract

had to be valued for royalty purposes under the provisions of the

applicable federal and Indian royalty valuation regulations govern-

ing gas sold pursuant to non-arm’s-length contracts. In Vastar

Resources, Inc., 167 IBLA 17, GFS(O&G) 22(2005), the Interior

Board of Land Appeals (IBLA) reversed the decision.

Under the terms of the gas purchase and sale contract at issue,

Southern LP acquired the exclusive right to purchase virtually all

of the gas produced, owned, or controlled by Vastar for an initial

term of 10 years, with title to the gas passing to Southern LP at

delivery points set forth in the contract. Prior to executing the gas

sales contract, Vastar had entered into a Formation Agreement

with Southern Energy, Inc., which provided that Vastar would re-

ceive an initial 39.6% interest in Southern LP that would gradually

decrease over time. After the execution of the Formation Agree-

ment, Southern Energy, Inc. purchased all of Vastar’s interests

in Southern LP, which then became a wholly-owned indirect sub-

sidiary of Southern Energy, Inc. Vastar subsequently requested

a value determination from the MMS to ascertain whether gas

sold by Vastar to Southern LP under the gas sales contract should

be valued for royalty purposes as an arm’s-length sale.

In accordance with the definition of an arm’s-length contract

under 30 C.F.R. § 206.151, IBLA held that MMS’s determina-

tion of whether an agreement was “arm’s-length” should properly

focus on (1) whether the parties were “affiliated,” with a rebut-

table presumption of “control” if one entity owned between 10%

- 50% of the other; and (2) whether the parties had “opposing

economic interests.” 167 IBLA at 21. Since MMS conceded that

there was no control issue, the IBLA focused its review on

whether opposing economic interests existed between Vastar and

Southern LP. Basing its analysis on 30 C.F.R. §§ 206.151,

206.152, 206.171, and 206.172, the IBLA reversed the MMS

and held that the focus should be on the parties’ economic in-

terests in the specific contract, and the fact that the parties may

have common interests elsewhere does not negate their ability to

continued on page 2
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P A T R I C I A  J .  W I N M I L L
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TENTH CIRCUIT VALIDATES UTAH’S R.S. 2477

ROAD CLAIM S

The Tenth Circuit has handed the State of Utah a decisive

victory in its longstanding battle with the Bureau of Land Man-

agement (BLM) and environmental groups over “R.S. 2477”

rights-of-way. In a decision that is as interesting for its discussion

of the history of the West and public lands and administrative

law issues as it is for its treatment of road issues, the Tenth Cir-

cuit decided in Utah’s favor the crucial question of how roads

were created under R.S. 2477. Southern Utah Wilderness Alliance

v. Bureau of Land Management, 425 F.3d 735 (10th Cir. 2005)

(SUWA). In the Tenth Circuit’s view, whether a road was created

under R.S. 2477 is to be decided with reference to state law. If

continued public usage of a route was sufficient to create a road

under state law, that usage was sufficient to establish an R.S.

2477 road; actual construction of the road was not necessary.

Under R.S. 2477, as it is commonly known, the federal gov-

ernment granted rights-of-way “for the construction of highways

over public lands, not reserved for public uses.” Act of July 26,

1866, § 8, 12 Stat. 253, 43 U.S.C. § 932, repealed by Federal

Land Policy and Management Act of 1976, § 706(a), Pub. L. No.

94-579, 90 Stat. 2743 (FLPMA). Although the statute was re-

pealed by FLPMA in 1976, the repeal did not impair previously

established rights-of-way. SUWA, 425 F.3d at 741. That a statute

could still engender heated disputes 30 years after its repeal is

explained by the fact that the statute required no documentation

evidencing the grant of a right-of-way. It was a self-executing

grant, which the states could accept by the creation of roads on

public lands. Id.

The R.S. 2477 dispute, which has been ongoing for more than

a decade, focuses on the question of how the state could accept

this self-executing grant. On the one hand, Utah and other states

have relied on historical interpretations of the statute, arguing

that an R.S. 2477 road could be established by usage as a public

way under state law. BLM and environmental groups have disa-

greed, contending that federal law controls the question and the

language of R.S. 2477 requires physical acts of construction of

the roadway.

continued on page 3



page 2 MINERAL LAW NEWSLETTER

MINERAL LAW NEWSLETTER

EDITORS

Mining  - Mark S. Squillace

Professor of Law

University of Toledo

Oil and Gas - John S. Lowe

Professor of Law

Southern Methodist University

REPORTERS

Alabama - Edward G. Hawkins

Hawkins Law Firm

Mobile, AL

Alaska -Randal G. Buckendorf

BP Exploration (Alaska) Inc.

Anchorage, AK

Vikram N. Chaobal

Winner & Associates, P.C.

Anchorage, AK

J.P. Tangen

Anchorage, AK

Arizona - Michael R. Urman

DeConcini McDonald Yetwin & Lacy, P.C.

Tucson, AZ

Arkansas - Thomas A. Daily

Daily & Woods P.L.L.C.

Ft. Smith, AR

California - Kevin L. Shaw

Mayer, Brown, Rowe & Maw

Los Angeles, CA

M. William Tilden & Penelope

Alexander-Kelley

Gresham, Savage, Nolan & Tilden

San Bernardino, CA

Patrick G. Mitchell

Downey Brand LLP

Sacramento, CA

Canada - Christopher G. Baldwin

Lawson Lundell

Vancouver, BC

Nigel D. Bankes

Faculty of Law, University of Calgary

Calgary, Alberta

Colorado - Sheryl L. Howe

Welborn, Sullivan, Meck & Tooley, P.C.

Denver, CO

Howard R. Hertzberg

Denver, CO

Congress/Federal Agencies

Robert E. Mathes

Bjork Lindley Little, P.C.

Denver, CO

Randall E. Hubbard

Davis Graham & Stubbs

Denver, CO

Environmental - Roger L. Freeman

Davis, Graham & Stubbs

Denver, CO

Federal - Patricia J. Winmill

Parsons Behle & Latimer

Salt Lake City, UT

Gregory R. Danielson

Davis, Graham & Stubbs

Denver, CO

Idaho - Jeffrey C. Fereday &

John M. Marshall

Givens Pursley, LLP

Boise, ID

Kansas - David E. Pierce

Washburn University School of Law

Topeka, KS

Louisiana - Edward B. Poitevent, II

Akin, Gump, Strauss, Hauer & Feld, P.C.

Houston, Texas

Mississippi - W. Eric West

McDavid, Noblin & West

Jackson, MS

Montana - Colby Branch

Crowley, Haughey, Hanson, Toole & Dietrich,

Billings, MT

Nebraska - Annette M. Kovar

Nebraska Department of

Environmental Quality

Lincoln, NE

Nevada - Richard W. Harris

Harris & Thompson

Reno, NV

New Mexico - John S. Nelson

Atwood, Malone, Turner & Sabin

Roswell, NM 

Stuart R. Butzier

Modrall, Sperling, Roehl, Harris & Sisk, P.A.

Albuquerque, NM

North Dakota - Fred C. Rathert &

Ken G. Hedge

Crowley, Haughey, Hanson, Toole & Dietrich

Williston, ND

Dwight C. Eiken

Neff, Eiken & Neff, P.C.

Williston, ND

Oklahoma - James C. T. Hardwick

Hall, Estill, Hardwick, Gable,

Golden & Nelson

Tulsa, OK

Pacific Northwest - Karla Axell

(Oregon and Washington)

Perkins Coie LLP

Seattle, WA

South Dakota - Max Main

Bennett, Main, Bailey & Gubbrud, P.C.

Belle Fourche, SD

Texas - William B. Burford

Hinkle, Hensley, Shanor & Martin, L.L.P.

Midland, TX

Utah - Christopher A. Jones

Pruitt Gushee

Salt Lake City, UT

William E. Ward

Pruitt Gushee

Salt Lake City, UT

Wyoming - William N. Heiss

Casper, WY

The Mineral Law Newsletter is compiled by Professors John S. Lowe and
Mark S. Squillace, and edited jointly with the Rocky Mountain Mineral
Law Foundation. The Newsletter is distributed on a paid circulation basis,
four issues per year; 2005 price (4 issues and permanent storage binder) is
$72.00. Copyright ©2005, Rocky Mountain Mineral Law Foundation,
Westminster, Colorado.

F E D E R A L  —  O I L  &  G A S

continued from page 1

have opposing economic interests with respect to the contract

under review. The IBLA ultimately concluded that Vastar and

Southern LP had “opposing economic interests” in the gas sales

contract because (1) the negotiations leading to the execution of

the contract were contentious, (2) the terms of the contract evi-

denced opposing interests, (3) the parties’ subsequent conduct

evidenced opposing interests, (4) the MMS could offer no regu-

latory or precedential basis for presuming that only parties with

compatible economic interests enter into long-term contracts, and

(5) the use of the spot index price as fair market value evidenced

the opposing nature of the parties’ economic interests.

IBLA  PARTIALLY REVERSES DENIAL OF CHALLENGE TO

COM PETITIVE OIL AND GAS LEASE SALE

Southern Utah Wilderness Alliance (SUWA) appealed a deci-

sion of the Utah State Office, Bureau of Land Management (BLM),

denying in part a protest against a competitive oil and gas lease

sale of public lands (subject parcels) in Utah. In Southern Utah

Wilderness Alliance, 166 IBLA 270, GFS(O&G) 20(2005), the

Interior Board of Land Appeals (IBLA) affirmed the decision in

part and reversed and remanded the decision in part.

The BLM’s decision to offer certain parcels of land for com-

petitive sale was based, in part, on a review of various planning

documents that discussed certain significant impacts on the sub-

ject parcels. SUWA appealed the BLM’s decision arguing (1) that

the BLM’s issuance of oil and gas leases without imposing “no

surface occupancy” stipulations constituted an “irreversible and

irretrievable commitment” of resources and that the National En-

vironmental Policy Act (NEPA) requires an analysis of the im-

pacts of oil and gas development at the time leases are issued;

(2) that, in determining whether existing NEPA statements are

adequate, the BLM erred because it failed to consider changes in

resource conditions and failed to take the “hard look” that NEPA

requires; (3) that existing land plans and NEPA documents did

not analyze unique and significant impacts of coalbed methane

(CBM) extraction and development; and (4) that the BLM erred

in issuing leases without preparing an environmental impact

statement addressing such CBM impacts.

The IBLA reversed the BLM, in part, and held that “SUWA

is correct that the appropriate time for considering the potential

impacts of oil and gas exploration and development is when BLM

proposes to lease public lands for oil and gas purposes, because

leasing without NSO stipulations constitutes an irreversible and

irretrievable commitment to permit surface-disturbing activity, in

some form and to some extent.” 166 IBLA at 276-77. The BLM’s

environmental review, prior to its decision to allow a competitive

sale of oil and gas leases, consisted of reviewing existing en-

vironmental documents that it believed adequately analyzed the

effects of the sale on the subject parcels. After a lengthy discus-

sion on the leasing process, its relationship to land use planning,

and the differences between a Documentation of NEPA Ade-

quacy (DNA), an Environmental Impact Statement (EIS), and an

Environmental Assessment (EA), the IBLA ultimately found that

the BLM is entitled to rely on previous environmental review
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documents as long as such documents referred to the subject

parcels. In the instant matter, however, 15 parcels of land were

not covered by prior environmental review documents. As such,

the IBLA reversed the BLM’s denial of the protest of the compe-

titive sale of oil and gas leases as to those 15 parcels.

As to the remaining subject parcels, the IBLA affirmed BLM’s

decision to include the parcels in the competitive oil and gas

lease sale. SUWA argued that the BLM’s environmental review

was flawed because it did not take into account changes in

resource conditions with respect to the effects of oil and gas

leasing on the current environment. Such changes were described

as (1) the addition of threatened and endangered species to the

areas at issue, (2) the revision of certain animal and plant sen-

sitive species lists, and (3) the presence of new circumstances or

impacts due to CBM extraction. The IBLA held that the BLM

did review the effects of oil and gas leases on the subject parcels

because seven parcels were removed from the sale after potential

habitat for two endangered species was determined to exist. The

IBLA further set forth a proposition, which could essentially be

viewed as a presumption, that “the fact that BLM withdrew par-

cels from the sale in order to further review effects on endan-

gered or threatened species for some of the parcels adequately

demonstrates that BLM considered and decided that there would

not be effects on threatened or endangered species for other par-

cels.” 166 IBLA at 287.

As to SUWA’s assertion that CBM has significantly different

impacts on the environment than conventional oil and gas de-

velopment, the IBLA held that SUWA failed to sustain its burden

of proving that the BLM’s decision was premised on a clear error

of law because SUWA admitted that there was “zero” potential

for CBM development in the subject parcels. After acknowl-

edging its prior decisions in Wyoming Outdoor Council, 156

IBLA 347, GFS(O&G) 6(2002) and Wyoming Outdoor Council,

157 IBLA 259, GFS(O&G) 13(2002), and referencing Pennaco

Energy, Inc. v. U.S. Department of the Interior, 377 F.3d 1147

(10th Cir. 2004), the IBLA held that, where, as in the instant

case, there was no foreseeable likelihood of CBM development,

no further NEPA analysis is required. The IBLA also stated that

no further NEPA analysis is required when the impacts of CBM

do not differ significantly from the effects of oil and gas already

described in prior environmental review documents.

F E D E R A L  —  P U B L I C

L A N D S
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The SUWA case was brought by an environmental group

seeking to stop several Utah counties from performing road work

on asserted R.S. 2477 rights-of-way. Id. at 742. Early on, the trial

court concluded that the BLM should make the initial deter-

mination of whether the disputed roads were R.S. 2477 rights-

of-way. Accordingly, it stayed the case in 1998 and directed the

BLM to determine the validity and scope of the rights-of-way. Id.

at 743. In its determination, the BLM applied an actual con-

struction standard, and found that a valid right-of-way existed for

only one of the 16 contested roads. Id.

Back in court, the counties contended that they were entitled

to a de novo review of the BLM determination, but the district

court disagreed. It concluded that the matter must be treated as

an appeal of informal agency adjudication, subject only to a re-

view of the administrative record under the arbitrary and capri-

cious standard of review. Id. at 743-44. Under that standard, the

court concluded that BLM’s determinations were supported by

substantial evidence and that its legal interpretation of R.S. 2477

as requiring a showing of actual construction was persuasive.

Accordingly, the trial court granted BLM’s and SUWA’s request

for declaratory judgment. Id. at 744.

The Tenth Circuit overruled the trial court, holding that the

BLM determination should not have been treated as informal

agency adjudication, and remanded the case to the trial court for

a plenary review of the matter. Id. at 758. The court based this

result on its conclusion that BLM did not have primary juris-

diction over the issue, because Congress had not given the agen-

cy authority to determine the validity of R.S. 2477 rights-of-way.

The court noted that the statute is silent on the question of BLM’s

authority and, unlike other public land disposition statutes, pro-

vides no procedure for BLM to apply in the property transfer

contemplated under its terms. In sum, “R.S. 2477 creates no

executive role for the BLM to play.” Id. at 754. The court was

also persuaded by BLM’s own longstanding position that the

validity of a R.S. 2477 right-of-way was a question for the courts,

and not the agency, to resolve. Id. at 754-57. Accordingly, the

case was remanded for a plenary review of the validity of the

disputed rights-of-way. On remand, evidence outside of the

administrative record is to be considered and the matter is to be

decided de novo and not on the basis of an arbitrary and capri-

cious review standard. Id. at 758.

To guide the trial court in its review of the matter, the appel-

late court went on to address the substantive issue of how an R.S.

2477 right-of-way could be established. Although the parties

framed that issue in terms of whether federal or state law gov-

erned the issue, the SUWA court concluded that the issue was

better framed in terms of whether federal law, which governs the

disposition of a right in federal property, looked to state law to

flesh out the details of the grant made under R.S. 2477. Id. at

762.

The court observed that Congress enacted R.S. 2477 against

a backdrop of well-developed common law rules, which had long

recognized that roads could be established by continuous public

use, and concluded that it was reasonable to assume that the sta-

tutory language was intended to be read in light of its common

law meaning. Id. at 763-64. The court then examined the his-

torical treatment of R.S. 2477 during the 130 years that ensued



page 4 MINERAL LAW NEWSLETTER

before the current dispute arose. During that period, the courts

uniformly interpreted the statute in light of these common law

principles and applied state law in considering whether a road

had been established under the statute, and for the most part so

did BLM. Although state standards differed somewhat, in most

western states this meant that R.S. 2477 roadways could be es-

tablished by repeated usage of a roadway over a long period of

time. Id. at 764-66.

Given that history, the court rejected BLM’s and SUWA’s

argument that the “plain meaning” of the statute required a show-

ing of actual construction. The court noted that because BLM’s

interpretation was not adopted through formal rulemaking, it was

not entitled to Chevron deference. Moreover, given the agency’s

inconsistent treatment of the issue over the years, the court con-

cluded that the agency’s interpretation was also not entitled to

“strong Skidmore deference.” Id. at 760. Instead, the court con-

cluded that the interpretation was only entitled to such respect as

its own persuasiveness commanded. Id. at 759-60.

Under the Skidmore test, the Tenth Circuit found the agency’s

interpretation wanting. In concluding that the BLM’s actual con-

struction interpretation was not persuasive, the court relied pri-

marily on the century of judicial decisions and administrative

authorities to the contrary. In light of that history, the court found

it difficult to understand why such a “plain meaning” of a statute

could remain “undiscerned by courts and executive officers for

over 100 years.” Id. at 779. Moreover, the court disagreed that

even under the dictionary definitions relied upon by BLM and

SUWA, the term “construction” necessarily means mechanical

construction. Instead, the court reasoned that repeated usage of

a way could result in construction of a road. Id.

Finding the historical judicial interpretation of R.S. 2477

more compelling than the BLM’s recently adopted views, the

Tenth Circuit concluded that it was appropriate to interpret the

statute in light of state law, unless the application of state law

would frustrate the policy of the statute. Id. at 768. The court

then turned to Utah law to consider whether it satisfied this

standard. The decision first noted that under Utah law the burden

of proof in an R.S. 2477 case is on the road claimant, which it

found consistent with the narrow construction typically accorded

federal land grant statutes. Id. at 768. Moving on to the public

use standard itself, the court emphasized that the inherent limi-

tations in the standard protects against frivolous road claims. In

doing so, the court rejected BLM’s and SUWA’s characteriza-

tion of the public use standard as allowing roads to be established

by “haphazard, unintentional and incomplete” actions. Id. at 781.

In the court’s view, that characterization was a “caricature” of the

common law requirements. Id. The public use standard requires

more than “occasional or desultory use,” but instead requires a

continuous and uninterrupted use by members of the public over

a long period of time. Id. at 771-72. After an exhaustive ex-

amination of Utah and other state laws regarding the creation of

roads, the SUWA court concluded that not only did the public

usage standard not frustrate the purpose of R.S. 2477, it was

more consistent with that purpose than BLM’s actual construc-

tion standard. See id. at 770-81.

An interesting and important side note in the SUWA decision

is its treatment of a 1910 withdrawal of land over which several

of the disputed roads were located. See id. at 784-86. Coal

Withdrawal No. 1 withdrew more than 5.8 million acres of land

in Utah from “location, sale or entry,” and “reserved” it so that

the federal government could evaluate it for its coal values. Be-

cause a significant portion of the acreage was not restored from

the withdrawal until after the repeal of R.S. 2477, BLM and

SUWA argued that the land was not subject to R.S. 2477, be-

cause it was land “reserved for public uses.” Although the trial

court agreed with this reasoning, the Tenth Circuit did not.

The SUWA court concluded that there is a difference between

a withdrawal and a reservation: a withdrawal removes land from

certain kinds of disposition under the public land laws, while a

reservation goes a step further to dedicate the land to a particular

public use. Because R.S. 2477 only prohibited creation of roads

over land reserved for public uses, the statute did apply to with-

drawn lands that were not reserved. The court acknowledged that

the coal withdrawal specified that the withdrawn land was “re-

served,” but concluded that this did not reserve the land for a

specific public purpose. Accordingly, the withdrawal did not pre-

clude the creation of R.S. 2477 roads.

The ruling is a significant one in Utah and other states where

vast tracts of land remained subject to the coal withdrawal and

other similar types of withdrawals for most of the twentieth century

and until well after the repeal of R.S. 2477. A contrary ruling

would have virtually mooted the R.S. 2477 question as to many

of these lands, because of the difficulties in establishing that a

road was continuously used for the requisite period of time in the

nineteenth century and early part of the twentieth century.

Although the SUWA case resolved many of the legal issues

posed by the R.S. 2477 road dispute, it has not resolved the

dispute. The State of Utah has made a claim, which now must be

adjudicated, to thousands of roads over public lands. Given the

fervor of this debate and the intensely factual nature of the public

use standard and the difficulties of applying that standard to

varying circumstances, it is safe to predict that R.S. 2477 will

continue to occupy the time of the State of Utah, the BLM, en-

vironmental groups, and the courts for some time to come.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

UPDATE ON FOREST SERVICE’S USE OF CATEGORICAL

EXCLUSIONS

As reported in the last issue of this Newsletter, Vol. XXII,

No. 3, at 7, the U.S. District Court for the Eastern District of

California issued a ruling on July 2, 2005, striking down portions

of the Forest Service’s 2003 regulations excluding from notice,

comment, and appeal decisions subject to specified categorical

exclusions from National Environmental Policy Act (NEPA) docu-

mentation. See Earth Island Institute v. Pengilly, 376 F. Supp. 2d

994 (E.D. Cal. 2005). On September 16, 2005, the court issued

a clarifying order directing nationwide application of its July 2,

2005, ruling that, among other things, struck down the provisions
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of 36 C.F.R. part 215 that excluded decisions subject to cate-

gorical exclusions from notice, comment, and appeal. Earth

Island Institute v. Ruthenbeck, No. CIV F-03-6386 JKS (E.D.

Cal. Sept. 16, 2005). The district court further clarified that its

order was to be applied prospectively after July 7, 2005. Thus,

any decision not issued prior to July 7, 2005, must be subject to

notice, comment, and appeal procedures. On September 23,

2005, the Chief of the Forest Service issued a directive requiring

the Forest Service to immediately comply with the nationwide

ruling. Specifically, the Chief issued a directive requiring the

Forest Service to ensure that all categorically excluded proposed

actions implementing land and resource management plans after

July 7, 2005, be subject to the notice, comment, and appeal

provisions of 36 C.F.R. part 215.

On October 19, 2005, the court issued a second order clari-

fying the effect of its July 2, 2005, ruling. The clarifying order

was issued after the plaintiffs sought clarification of “what Forest

Service decisions are categorically excluded decisions subject to

notice, comment, and appeal.” Earth Island Institute v. Ruthen-

beck, No. CIV F-03-6386 JKS, Clarification Order at 2 (E.D.

Cal. Oct. 19, 2005). The court clarified that the effect of its pre-

vious ruling invalidating portions of the 2003 regulations ef-

fectively reinstated the regulations previously in force. Under the

previous 1993 and 2000 regulations, the following categorically

excluded activities are subject to notice, comment, and appeal

procedures: timber sales, 58 Fed. Reg. 58,904 (Nov. 4, 1993);

prescribed burns; creation of wildlife openings; designation of

off-highway vehicle (OHV) routes; construction or upgrading of

OHV routes or facilities; issuance of OHV special use permits;

projects for wildlife that include five acres or more of cutting or

thinning trees; gathering geophysical data; trenching to obtain

evidence of mineralization; and clearing vegetation for sight paths

from areas used as support facilities for mineral, energy, or geo-

physical investigation. 65 Fed. Reg. 61,302 (Oct. 17, 2000). The

Forest Service has requested a stay of the court’s decision pend-

ing appeal and a decision on the stay request is expected by the

end of the year.

BLM  ISSUES COST RECOVERY REGULATIONS

The Bureau of Land Management (BLM) ended almost five

years of speculation on October 7, 2005, when it issued new cost

recovery regulations imposing fees to cover BLM’s costs of

processing documents relating to its entire minerals program. 70

Fed. Reg. 58,854 (Oct. 7, 2005). The new fees will be assessed

for services such as environmental studies performed by BLM,

lease applications, operator name changes, corporate mergers,

lease consolidations and reinstatements, and other processing-

related costs. Under the BLM’s new cost recovery regime, both

fixed fees and case-by-case fees will be assessed depending on

the type of service provided. Federal agencies such as the BLM

are authorized to charge processing costs by the Independent

Offices Appropriation Act of 1952 (IOAA), 31 U.S.C. § 9701,

and section 304 of the Federal Land Policy and Management Act

of 1976, 43 U.S.C. § 1734.

The BLM originally published a proposed rule in December

2000 to amend its resource regulations to increase many fees and

to impose new fees to cover the costs of processing certain docu-

ments relating to its mineral program. 65 Fed. Reg. 78,440

(Dec. 15, 2000). On July 19, 2005, the BLM reissued the pro-

posed rule and added several fees that were not included in

the 2000 proposed rule. 70 Fed. Reg. 41,532. The regulations

proposed on July 19, 2005, included new fees for processing

applications for permits to drill (APDs) and processing fees for

geothermal permits to drill and exploration permits. However,

section 365 of the Energy Policy Act of 2005, Pub. L. No. 109-58,

119 Stat. 594, specifically prevented the Secretary of the Interior

for a 15-year period from implementing a rulemaking that would

allow an increase in fees to recover costs of processing drilling-

related permit applications and use authorizations. Therefore, the

BLM removed the proposed regulations that would have imposed

up to a $4,000 fee for processing oil, gas, and geothermal APDs.

The new regulations impose fees for a variety of oil and gas

related activities ranging from a $10 fee for an overriding royalty

transfer to a $370 fee for lease consolidations. The new regula-

tions further provide for fees for other mineral activities in-

cluding coal, licensed mine applications, and case-by-case fees

for competitive coal leases. The new cost recovery regulations

became effective November 7, 2005.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

M M S ISSUES COST RECOVERY REGULATIONS FOR OCS

OPERATIONS

In late August 2005, the Minerals Management Service (MMS)

issued a final rule imposing cost recovery fees for many services

provided by the MMS ranging from fees for changes in desig-

nated operators to fees for filing and approving voluntary uniti-

zation agreements. 70 Fed. Reg. 49,871 (Aug. 25, 2005) (to be

codified at 30 C.F.R. pts. 250 & 256). Draft regulations were

issued on March 15, 2005, and comments were accepted for 30

days.

The new cost recovery regulations were issued by the MMS

for oil, gas, and sulphur operations, and leasing in the Outer

Continental Shelf (OCS) pursuant to the Independent Offices

Appropriation Act of 1952 (IOAA), 31 U.S.C. § 9701. The IOAA

provides federal agencies the general authority to recover the

costs of providing services to the non-federal sector. Cost re-

covery is defined by the MMS as “reimbursement to MMS for its

costs of performing a service by charging a fee to the identifiable

applicant/beneficiary of the service.” 70 Fed. Reg. at 49,871. The

MMS will begin imposing cost recovery fees ranging from $150

for changes in designation of operator to up to $10,700 for

voluntary unitization proposals or unit expansions. Fees will also

be assessed for suspension of operation requests, pipeline right-

of-way grant applications, and right-of-way assignments.

The cost recovery regulations for OCS operations were sche-

duled to become effective on September 26, 2005, but the ef-

fective date of the regulations was delayed by the MMS until

January 1, 2006, because of damage caused in the New Orleans

area by Hurricane Katrina. 70 Fed. Reg. 56,119 (Sept. 26, 2005).
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On October 27, 2005, the MMS issued an additional temporary

waiver on other cost recovery fees currently charged by the MMS

for pipeline right-of-way grant applications, pipeline right-of-way

assignments, and record operating title and operating rights trans-

fers and other similar fees. 70 Fed. Reg. 61,891 (Oct. 27, 2005)

(to be codified at 30 C.F.R. pts. 250 & 256). The temporary fee

waiver became effective upon issuance and expires on January 3,

2006.

BLM  REQUIRES RETENTION OF STRIPPER WELL RECORDS

On September 7, 2005, the Bureau of Land Management

(BLM) revised its regulations at 43 C.F.R. part 3100 to require

that records supporting a stripper well royalty reduction be re-

tained by operators for seven years from the last date that an

operator claims the royalty rate reduction. 70 Fed. Reg. 53,072

(Sept. 7, 2005) (to be codified at 43 C.F.R. § 3103.4-2). The

existing regulations authorize the operator of a stripper well

property to pay a reduced royalty tied to the lowest average

production of oil per eligible well per well-day for any 12-month

period since the initial qualifying period of August 1, 1990

through July 31, 1991. 43 C.F.R. § 3103.4-2. However, prior to

the September 7, 2005 revision, the regulations did not require

a submission of supporting evidence or require the retention of

records to support the reduced royalty rate. Because the royalty

rate for stripper well production properties depends on the lowest

levels of production per well since the “qualifying period,” BLM

revised the regulations to require the retention of records of

production on which the claimed royalty rate is based for a

period of seven years after the benefit of the reduced royalty is

last claimed.

The new regulation became effective when issued on

September 7, 2005, because the BLM determined that notice and

public comment on the rule was contrary to the public interest,

stating that advance notice of the requirement would “frustrate

the public interest, by allowing operators with questionable claims

to royalty relief to destroy, without penalty, records in their pos-

session that might document their ineligibility for the royalty

relief claimed.” 70 Fed. Reg. at 53,072.

M M S ISSUES TEM PORARY ROYALTY AND PRODUCTION

REPORTING REQUIREM ENT RELIEF

On September 29, 2005, the MMS published a final rule

providing immediate temporary relief to oil and gas lessees and

operators in the aftermath of Hurricanes Katrina and Rita. 70

Fed. Reg. 56,849 (Sept. 29, 2005) (to be codified at 30 C.F.R.

pts. 216 & 218). The final rule provides an extension to pay

royalties owed on federal oil and gas leases and corresponding

royalty and production reports. The final rule extends the due

date for monthly royalty payments and monthly operations re-

ports for federal oil and gas lessees, royalty payors, and operators

whose operations have been disrupted by one or both of the

hurricanes in the Gulf Coast area to the extent that the lessee,

payor, or operator is prevented from submitting accurate pay-

ments or accurate reports. Extending the due date for royalty

payments means that late payment interest will not accrue for the

period between the original due date and the new date estab-

lished by this rule. The rule extends until December 15, 2005, the

due date for submittal of an Oil and Gas Operation Report or

Monthly Report of Operations for the production months of July,

August, and September 2005 for federal offshore and onshore oil

and gas leases for lessees or operators certifying that their opera-

tions were impacted by Hurricane Katrina or Hurricane Rita.

M M S ISSUES NEW  REGULATIONS REGARDING OCS  PLANS

AND INFORM ATION

The Minerals Management Service (MMS) issued new regu-

lations reorganizing and updating the requirements and processes

for submitting various plans and information for MMS review

and approval before a lessee or operator may explore for, de-

velop, or produce oil and gas and sulphur in the Outer Con-

tinental Shelf (OCS). 70 Fed. Reg. 51,478 (Aug. 30, 2005) (to be

codified at 30 C.F.R. pts. 250 & 282). The Outer Continental

Shelf Lands Act (OCSLA) requires lessees to file and the MMS

to review and approve Exploration Plans (EPs) or Development

and Production Plans (DPPs) describing their proposed activities

before conducting activities on a federal lease. Although the

OCSLA provides that DPPs are not required for operations in the

Western Gulf of Mexico, 43 U.S.C. § 1351(a)(1), operators are

required to file Development Operations Coordination Docu-

ments (DOCDs) prior to conducting activities. The new regu-

lations clarify and update the review process for EPs, DPPs, and

DOCDs and provide a concise list of the information that EPs,

DPPs, and DOCDs must contain. The updated regulations also

add sections to describe the information that must be included in

Deep Water Operations Plans (DWOPs) and Conservation Infor-

mation Documents. The regulations are an attempt by the MMS

to codify and clarify both the existing regulations and notices to

lessees that have been issued over the past several years. Al-

though the regulations were scheduled to become effective on

September 29, 2005, the MMS delayed the effective date until

January 1, 2006, due to the damage in the New Orleans area

caused by Hurricane Katrina. 70 Fed. Reg. 56,853 (Sept. 29,

2005).

BLM  ISSUES REGULATIONS REGARDING LEASING IN

SPECIAL TAR SAND AREAS

The Bureau of Land Management (BLM) issued an interim

final rule on October 7, 2005, to amend regulations for the

leasing of hydrocarbons, except coal, gilsonite, and oil shale in

special tar sand areas. 70 Fed. Reg. 58,610 (Oct. 7, 2005) (to be

codified at 43 C.F.R. pt. 3140). The BLM amended its regula-

tions to respond to the provision of the Energy Policy Act of

2005, Pub. L. No. 109-58, 119 Stat. 594, that allows separate oil

and gas leases and tar sand leases in special tar sand areas. The

new regulations also specify several oil and gas leasing practices

that apply to tar sand leases, increase the maximum size for

hydrocarbon leases and tar sand leases, and set the minimum

acceptable bid for tar sand leases at $2.00 per acre. The Energy

Policy Act of 2005 specifically required the Bureau of Land

Management to issue a final regulation regarding special tar sand

area leasing within 45 days of its enactment and, thus, the

regulations were effective when issued. The BLM is providing

for a 60-day comment period, however, after which the BLM

may issue a further final rule making any necessary changes.

The Combined Hydrocarbon Leasing Act of 1981, Pub. L.

No. 97-78, 95 Stat. 1070, amended the Mineral Leasing Act to
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authorize the Secretary of the Interior to issue combined hydro-

carbon leases in areas containing substantial deposits of tar sand,

which were designated as special tar sand areas. The act further

specified that combined hydrocarbon leases were the only type

of lease that could be offered in these special tar sand areas.

Section 350 of the Energy Policy Act of 2005 further amended

the Mineral Leasing Act to authorize the Secretary of the Interior

to issue separate oil and gas leases and tar sand leases in addition

to combined hydrocarbon leases in special tar sand areas. In

addition to authorizing the Secretary of the Interior to issue

separate leases for tar sands and other hydrocarbons in special tar

sand areas, the Energy Policy Act of 2005 also amended the

Mineral Leasing Act to increase the maximum acreage of com-

bined hydrocarbon leases and tar sand leases in special tar sand

areas to 5,760 acres. Pursuant to the Energy Policy Act of 2005,

the new regulations authorize the BLM to issue tar sand leases by

competitive leasing only, but allow the BLM to issue oil and gas

leases by competitive leasing or, if no qualifying bids are re-

ceived, by noncompetitive leasing—the same procedure used to

lease other oil and gas resources under the Mineral Leasing Act.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

LOCAL ALABAM A COUNTIES CANNOT DOUBLE DIP

ON TAXES

The case of Ex parte Exxon Mobil Corp., No. 1040538, 2005

WL 2108556 (Ala. Sept. 2, 2005), involved an attempt by Baldwin

County, Alabama, to assess and collect local county use taxes on

Exxon’s Mobile Bay and Gulf of Mexico offshore drilling and

production facilities located in Baldwin County. Exxon claimed

the benefit of the statewide Alabama severance tax statute, which

prohibits counties that receive a share of the severance tax col-

lected by the State from taxing production, transportation, and

related property. Ala. Code § 40-20-2. There was no dispute that

Baldwin County received 10% of all severance taxes collected by

the State for production attributable to Baldwin County. As a

matter of first impression, the Alabama Supreme Court held in

Ex parte Exxon Mobil Corp. that Exxon was entitled to an exemp-

tion from the Baldwin County use tax under the facts of the case.

In so holding, the court reversed and remanded a $949,045.79

judgment in favor of Baldwin County and against Exxon.

C A L I F O R N I A  —  M I N I N G

P E N N Y  A L E X A N D E R - K E L L E Y

M .  W I L L I A M  T I L D E N

—  R E P O R T E R S  —

DEPARTM ENT OF CONSERVATION M AY CHALLENGE LOCAL

AGENCY DECISIONS ON M INING RECLAM ATION PLANS

The facts underlying the decision in People ex rel. De-

partment of Conservation v. County of El Dorado, 36 Cal. 4th

971, 116 P.3d 567 (Cal. 2005), arise from the mining operation

of Loring Brunius in the County of El Dorado. Certain facts

concerning the Brunius operations are also reported in a decision

of the court of appeal issued September 13, 2005, in the case of

Brunius v. Parrish, 132 Cal. App. 4th 838, 34 Cal. Rptr. 3d 55

(Cal. Ct. App. 2005) (see below).

In the El Dorado case, the procedural issue before the court

was whether the Director of the Department of Conservation had

standing to file a petition for a writ of mandate to challenge

reclamation plans and financial assurances for surface mining

operations approved by the local lead agency, here El Dorado

County, under the state Surface Mining and Reclamation Act of

1975, Cal. Pub. Res. Code §§ 2710-2796 (SMARA). The Cali-

fornia Supreme Court concluded that such standing is supported

by the statutory provisions defining the Director’s role as the

executive officer of a state department and under SMARA.

The facts of the case indicate that when El Dorado County

was considering Brunius’s reclamation plans and financial as-

surances for the Weber Creek Quarry and Diamond Quarry, the

Director submitted extensive comments to the County as to the

inadequacy of the plans. Nonetheless, the County approved the

plans and the Director filed two petitions for review in state

court. Two trade associations were granted leave to intervene in

the litigation, and they joined in the County’s and Brunius’s af-

firmative defense that the Director lacked standing to file the

lawsuits. The court concluded that: “[T]he Director’s standing to

prosecute this petition for a writ of mandate derives from his

‘beneficial interest’—under SMARA and, generally, as a state

officer charged with serving the public interest—in the adequacy

of approved reclamation plans and financial assurances.” 116

P.3d at 574.

Further, the court found that:

To deny the Director standing here would free surface

mine operators who manage to obtain local lead agency

approval of inadequate reclamation plans or financial as-

surances to do less than SMARA requires. If the reclama-

tion plan does not require the operator to reclaim the site

in accordance with SMARA, accomplishment of SMARA’s

goal of protecting public health and safety, as well as the

environment, is at risk. And if the operator’s financial as-

surances are inadequate to accomplish the reclamation

plan, taxpayers are at risk of bearing the burden. Thus, the

Director’s standing to pursue a writ of mandate is essen-

tial to protect his—and the public’s—interest in adequate

reclamation, paid for by the operator.

Id. at 578.

M INE OPERATOR’S CIVIL RIGHTS ACTION DISM ISSED

In Brunius v. Parrish, 132 Cal. App. 4th 838, 34 Cal. Rptr.

3d 55 (Cal. Ct. App. 2005), a mine operator filed a federal civil

rights action against the State Mining and Geology Board and its

Executive Officer, John Parrish, among others, for certain actions

taken by the Board to enforce the Surface Mining and

Reclamation Act of 1975 (SMARA).

Brunius operated two mines in El Dorado County, identified

as the Weber Creek Quarry and Diamond Quarry. Through other

administrative action, the Board had assumed the authority of the

local county to administer SMARA and was “acting as the local

lead agency” when it inspected the mines through its agent,
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Stephen Testa, and then issued cease and desist orders against

Brunius.

In October 2003, the state controller filed a lawsuit on behalf

of the Board to recover surface mine inspection costs from

Brunius. Brunius answered denying any responsibility for the

inspection costs and cross-complained alleging violations of

§ 1983 of the federal Civil Rights Act of 1965. 42 U.S.C. § 1983.

Brunius asserted, among other things, that the Board had failed

to consider evidence that his mine operations were not in viola-

tion of laws and regulations and that the Board had not under-

taken similar actions against any other similarly situated quarry

and no rational basis supported the difference in treatment. The

trial court granted the state’s demurrer based in part on sovereign

immunity grounds, and the decision was affirmed on appeal to

the court of appeal.

ADM INISTRATIVE APPOINTM ENTS

On August 8, 2005, Governor Schwarzenegger announced the

appointment of Bridgett Luther Thompson as director of the State

Department of Conservation. Thompson previously served as the

regional development director for Hands On Bay Area, a volun-

teer management non-profit organization, managing fundraising

and developing partnerships with a variety of public and private

entities in the five-county Bay Area region.

On August 2, 2005, the State Mining and Geology Board

announced the appointment of Stephen M. Testa as its new Exe-

cutive Officer, replacing John Parrish, who left the position

earlier in the year to go to the State Geologist’s office. Testa

previously served as the State Mining and Geology Board’s con-

sultant mine inspector in cases where that Board had lead agency

jurisdiction under SMARA.

LEGISLATION PROPOSING SIGNIFICANT CHANGES TO THE

SURFACE M INING AND RECLAM ATION ACT ON HOLD

As previously reported, in Vol. XXII, No. 3 (2005), of this

Newsletter, State Senator Kuehl again introduced legislation in

February 2005 to amend the Surface Mining and Reclamation

Act of 1975 (SMARA). S.B. 688 would expand the authority of

the State Department of Conservation in three key areas to inter-

vene in local lead agency land use authority concerning mining.

In August 2005 the Assembly Appropriations Committee put the

bill on hold until next year, with expectations to further amend

the bill before it is considered by the full legislature.

C O L O R A D O  —

O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COSTS TO PROCESS AND TRANSPORT GAS TO INTERSTATE

PIPELINE NOT DEDUCTIBLE WHEN CALCULATING ROYALTY

PAYM ENTS; CLAIM  TO DEDUCT SEVERANCE AND AD

VALOREM  TAXES FROM  ROYALTY PAYM ENTS IS

COM PULSORY COUNTERCLAIM

The Colorado Court of Appeals, in Savage v. Williams Pro-

duction RMT Co., No. 04CA0792, 2005 WL 2665652 (Colo. Ct.

App. Oct. 20, 2005), upheld the trial court’s decision disallowing

deduction of costs to process gas and transport it to the interstate

pipeline connection when royalty payments under oil and gas

leases are calculated. The court also held that the lessee could not

deduct severance and ad valorem taxes, because the lessee had

not filed a counterclaim in the lawsuit claiming such deductions.

Joan L. Savage sued Williams Production RMT Co., the suc-

cessor to Barrett Resources Corp., claiming that Barrett had

improperly deducted processing and transportation costs from

royalty payments made to her. The Colorado Court of Appeals

upheld the trial court’s decision on this issue, finding that the

trial court correctly applied a marketability analysis. The lessee

must bear the costs to make the gas marketable. The court stated

that the determination of marketability is a question of fact and

that it would not disturb the trial court’s factual findings unless

they were so clearly erroneous as not to find support in the

record.

The court stated: “[I]n the context presented, the generally

accepted rule is that oil and gas leases are strictly construed

against the lessee and in favor of the lessor.” Id. at *1.

This case involved eight oil and gas leases, one of which the

parties agreed was silent on the issue of allocation of costs. The

royalty clause in the other seven leases provided that the royalty

was based on “the proceeds from the sale of gas, as such for gas

from wells where gas only is found.” Id. at *2. The lessor argued

that this entitled her to 1/8 of the “total proceeds” from the sale

of gas. The court rejected this argument, finding that this clause,

like the royalty clause in the leases in Rogers v. Westerman Farm

Co., 29 P.3d 887 (Colo. 2001), was silent on the question of

allocation of costs between the lessor and lessee.

The appellate court upheld the trial court’s decision that the

gas was not marketable until it reached the interstate pipeline

connection. The court reviewed the history of the oil business in

the Piceance Basin, and found that Barrett had drilled several

wells in 1984. At that time, Questar Mountain Fuel offered to lay

a pipeline system to the wellheads and buy the gas there, or buy

the gas at the injection point into its main line. Barrett decided to

build its own gathering system, the Grand Valley Gathering Sys-

tem, to transport gas from the wellhead to Questar’s pipeline.

The court stated that in determining whether gas is marketable,

the court must consider two factors: condition and location. The

court quoted from Rogers v. Westerman Farm Co. and stated that

the marketability issue depends on whether the gas is “ ‘in the
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physical condition where it is acceptable to be bought and sold

in a commercial marketplace’ ” and the location is the commer-

cial marketplace, which is defined as “ ‘the region in which any

commodity or product can be sold; the geographical or economic

extent of commercial demand.’ ” Savage, 2005 WL 2665652, at

*3 (quoting Rogers, 29 P.3d at 905). The court found the mere

fact that there is a single purchaser is evidence that there is a

market for gas, but it does not conclusively establish a market.

The court noted that the local demand for gas was only a small

fraction of Barrett’s total production.

As to deduction of severance and ad valorem taxes, the court

found that Williams could not deduct these amounts. The court

referred to these amounts as a setoff and stated that the claim for

taxes arose out of the oil and gas leases and was a compulsory

counterclaim that needed to be asserted in the lawsuit. Failure to

raise this claim in the pleadings or prior to or during the trial led

the court of appeals to rule that the claim could not now be

asserted. The trial court had allowed deduction of these taxes in

the post-trial calculation of damages, but that part of the trial

court’s decision was reversed by the Colorado Court of Appeals.

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

J O H N  M .  M A R S H A L L

—  R E P O R T E R S  —

IDAHO DEPARTM ENT OF ENVIRONM ENTAL QUALITY TABLES

PROPOSED AM ENDM ENTS TO ARSENIC RULES

In 2001 the Environmental Protection Agency adopted a new

standard lowering the allowable arsenic levels in drinking water

from 50 parts per billion (ppb) to 10 ppb. Drinking water sup-

pliers must meet this new standard beginning January 23, 2006

(unless Congress extends the compliance date). To maintain

primacy over Idaho’s drinking water regulatory program, the

Idaho Department of Environmental Quality (IDEQ) has adopted

a state rule that mimics EPA’s 10 ppb arsenic standard for

drinking water. Idaho Admin. Code r. 58.01.08.250.

Recently, IDEQ initiated negotiated rulemaking to amend

Idaho’s general arsenic standard for groundwater and for those

surface water bodies used as public drinking water sources to

match the 10 ppb standard for drinking water. Several interest

groups, including the Idaho Mining Association, participated in

the negotiations. As a result of these negotiations, IDEQ has

tabled for now the proposed rules changes, and the arsenic stand-

ards remain at 50 ppb. Idaho Admin. Code rs. 58.01.11.200.01(a)

& 58.01.02.210.01. IDEQ currently intends to conduct additional

arsenic reviews over the next several months and then reinitiate

negotiated rulemaking for Idaho’s groundwater arsenic standard

this spring. Any new surface water standard for arsenic also will

be accomplished through negotiated rulemaking, likely taking

place after the process to address the groundwater standard.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

SUPREM E COURT AFFIRM S COM PULSORY UNITIZATION OF

M ULTIPLE FORM ATIONS TO CONDUCT WATERFLOOD

Trees Oil Company owned one well in a reservoir that had

been developed with a total of 17 wells. Seven of the 17 wells

were completed in both the Chester and the Morrow formations,

with Kansas Corporation Commission approval, creating pres-

sure communication between the two formations. Chesapeake

Operating Inc. determined that a waterflood of the Chester and

Morrow formations would yield an additional 690,000 barrels of

oil that otherwise would be unrecoverable. Using $20/barrel oil,

the net gain from the operation was estimated at $6.2 million.

Consent to Chesapeake’s unit proposal was obtained from 93%

of the working interest owners and 69% of the royalty owners. In

Kansas, if 63% of the working interest and royalty owners agree,

and the requirements of the compulsory unitization act are fol-

lowed, the remaining 37% can be forced into the unit. Trees

objected to the unitization because it would eliminate existing

positive cash flow from its well and relegate Trees to minority

status regarding unit decisions.

In Trees Oil Co. v. State Corp. Commission, 105 P.3d 1269

(Kan. 2005), Trees argued that the Commission lacked the au-

thority to grant Chesapeake’s application because it would com-

bine two formations in violation of Kan. Stat. Ann. § 55-1302(b),

which at that time defined “pool” as “a single and separate

natural reservoir characterized by a single pressure system. . . .”

(emphasis added). Although three dissenting justices agreed with

this argument, the majority considered the overall intent of the

legislature in adopting the unitization act, and applied an analysis

proposed by Professor Ernest E. Smith in a 1968 article addres-

sing the issue which treated pressure-connected formations as a

single reservoir. The statute has now been amended to read: “one

or more natural reservoirs in communication so as to constitute

a single pressure system. . . .” (emphasis added).

Trees also objected to the unitization as being unfair, which

resulted in the Commission conducting a separate “fairness”

hearing to evaluate the proposed terms of the Unit Operating

Agreement. This reporter testified in the fairness hearing on

behalf of Chesapeake which offered expert testimony regarding:

(1) the types of agreements used by the industry in unit projects,

(2) the common terms found in those agreements, (3) how those

terms compared with the Kansas statutory requirements, and

(4) how the proposed Unit Operating Agreement compared to the

industry and statutory provisions. The court upheld the Com-

mission’s approval of the Unit Operating Agreement terms.

Editor’s Comments: Although not the focus of the court’s

analysis, this case provides an excellent opportunity to explore

the contours of the “correlative rights” concept. The concept was

of particular interest to the Commissioners when they considered

the case. Trees’s position that it just wanted to be left alone to

produce its well sounds good under most property law situations.

After all, Trees was being asked to give up a current positive

cash flow from a producing well in return for a portion of a
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waterflood operation that would take time to ramp up and, al-

though all evidence indicated it would be a successful and pro-

fitable undertaking, there were no guarantees. However, the flaw

in Trees’s position is that, like all oil and gas lessees, it did not

own all the rights to the oil and gas interests beneath its leased

land. Instead, it had rights in the oil and gas reservoir that were

“relative” because action it took, or failed to take, on its portion

of the reservoir could impact all other owners overlying the

reservoir.

Even a fee simple owner in property cannot use its property

in a way that unreasonably impairs the right of other owners to

reasonably use their property. The law of nuisance recognizes

limitations on the fee simple owner’s use of its land. “Correlative

rights” is a sort of nuisance regime designed to protect all owners

in an oil and gas reservoir. It is a collection of rights and limi-

tations that the owner of a “connected” property interest must

respect. In this situation, the Commission found that Trees did

not have the right to avoid unit operations because the evidence

established the “connected” nature of the Trees lease and the

factual basis for waterflood operations to maximize the interests

of all owners in the connected reservoirs. This is a private prop-

erty-based rationale for unitization that is distinct from the public

waste-based rationale.

ADJACENT HOM EOW NER’S RIGHT TO FREE GAS LOST

WHEN LAND W ITH WELL TRANSFERRED TO PURCHASER

W ITHOUT NOTICE

Smith owned 10 acres which contained a gas well capable of

supplying gas for domestic purposes. In 1988 Smith entered into

a contract for deed to convey 7.2 acres to Schlup. The contract

for deed also included a provision whereby Smith would provide

Schlup with free gas from Smith’s well so long as it was able to

provide gas to Smith’s home and Schlup’s home. The contract

also provided: “It is mutually agreed that all covenants and agree-

ments herein contained shall extend to and be obligatory upon

the heirs, executors, administrators, successors and assigns of the

respective parties.” In 1997 a deed transferring the 7.2 acres

from Smith to Schlup was recorded. However, there was nothing

ever placed of record that would alert the world to the Schlup

free gas rights.

In 2000 Smith sold to the Bourdons the acreage where Smith’s

house, barn, and the gas well were located. Nothing was said to

the Bourdons about Schlup’s free gas rights and nothing about

the outward appearance of the well or the land was found to have

alerted the Bourdons to Schlup’s rights in the gas well. After

purchasing the property the Bourdons learned of the Schlup gas

connection; ultimately Schlup filed suit to prevent the Bourdons

from disconnecting the Schlup home from the gas well on their

land. The trial court enjoined the Bourdons, holding that the free

gas clause was a covenant that ran with the land and burdened

their land.

The court in Schlup v. Bourdon, 33 Kan. App. 2d 564, 105

P.3d 720 (Kan. Ct. App. 2005), reversed the trial court and held

that the Bourdons were purchasers without notice of Schlup’s gas

rights and therefore the Bourdons took the land without any

obligation to provide free gas from their well to the Schlup home.

Even though the parties to a conveyance comply with the com-

mon law requirements to make a covenant “run with the land,”

this does not mean that the covenant will escape the additional

requirements imposed by the recording statutes. Kan. Stat. Ann.

§ 58-2223 states: “No such instrument in writing shall be valid,

except between the parties thereto, and such as have actual notice

thereof, until the same shall be deposited with the register of

deeds for record.” The Bourdons were not a party to the instru-

ment (it was between Smith and Schlup), nor did they have

“actual notice thereof . . . .” The court also held that recording

the contract with the covenant after the Bourdons obtained their

interest in the land would have no effect on their rights. There-

fore, the Bourdons acquired the land from Smith free of any

obligation to provide gas to the Schlup home.

JUDGE INSTRUCTS BOARD OF TAX APPEALS ON HOW  TO

CALCULATE DECLINE RATES FOR AD VALOREM  TAXATION

Oil and gas in Kansas are subject to a state severance tax and

an ad valorem tax administered by the county where the property

is located. The ad valorem tax is based upon the value of the

asset as of the close of the calendar year. If a well has just com-

menced producing during the calendar year, it may be difficult to

calculate one of the major components of the producing

property’s value: its decline rate. In Helmerich & Payne, Inc. v.

Board of Seward County Commissioners, 115 P.3d 149 (Kan. Ct.

App. 2005), the taxpayer that asserted a 50% decline rate should

be applied to the property (resulting in a valuation of $345,062)

while the county assessor chose a 30% decline rate (resulting in

a valuation of $936,805). The county’s assessment was upheld by

the Kansas Board of Tax Appeals (BOTA) and the district court.

The Kansas Court of Appeals reversed, finding that: (1) BOTA

incorrectly concluded that the taxpayer was relying upon 2001

data to calculate its 2000 decline rate; the taxpayer properly

used 2001 data to confirm its calculations using the 2000 data;

(2) BOTA failed to follow the Kansas Supreme Court’s direc-

tions set out in Board of County Commissioners v. Bankoff Oil

Co., 960 P.2d 1279 (Kan. 1998), regarding the relevance of post-

January 1 production data when assessing a decline in produc-

tion; and (3) BOTA failed to apply the statutes and Oil and Gas

Appraisal Guide to calculate the decline rate when there has been

flush production. The court then took it upon itself to apply the

proper standards to the raw data to conclude that the taxpayer’s

50% decline rate was proper.

Anyone dealing with the valuation of oil and gas properties

for ad valorem taxation in Kansas should keep this opinion

nearby. Prior to joining the Kansas Court of Appeals, Judge

Richard Greene, who wrote the opinion, had a very distinguished

career representing taxpayers in ad valorem tax disputes before

BOTA and the courts. He took the opportunity in the Helmerich

& Payne opinion to instruct on the intricacies of valuing pro-

ducing oil and gas properties.

GAS PLANT VALUATION FOR AD VALOREM  TAX PURPOSES

UPHELD FOR TAX YEAR 2000  BUT REVERSED FOR

TAX YEAR 2001

Amoco Production Company constructed a new gas plant, the

“Jayhawk Plant,” in 1998 at a cost of $91,935,251. Amoco esti-

mated the value of the plant for ad valorem tax purposes to be

$50 million in 2000 and $38.5 million in 2001. Grant County

assessed a value for the plant at $70,733,660 for 2000 and 2001.
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The primary dispute was over the county’s reliance on a “cost”

approach, as opposed to an “income” approach, to value the

plant. The income approach focuses on the money generated by

actual use of the plant as opposed to the cost of building the

asset. The income approach assumes that an asset designed to

process gas is only as valuable as the ability to operate the plant

to earn money by processing gas. The county’s expert relied

upon the “cost” approach because the Jayhawk Plant was new

and had not been operating long enough to provide the infor-

mation necessary to apply an income approach. Amoco appealed

the county’s assessment to the Kansas Board of Tax Appeals

(BOTA) which affirmed the assessment. BOTA’s decision was

affirmed by the district court.

The Kansas Court of Appeals, in In re Amoco Production

Co., 33 Kan. App. 2d 329, 102 P.3d 1176 (Kan. Ct. App. 2004),

held that there was substantial evidence to support BOTA’s

conclusion that the county’s appraisal, based on the cost ap-

proach, was appropriate under the circumstances to establish the

value of the Jayhawk Plant for 2000. However, the county merely

applied the same 2000 number to its 2001 assessment without

conducting any independent analysis of the situation in 2001.

BOTA’s acceptance of the 2001 valuation was therefore arbitrary

and capricious and the court remanded the matter to the Grant

County appraiser to fulfill his statutory duty to appraise the

Jayhawk Plant for the year 2001.

M I S S I S S I P P I  —  

O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

ACCOM M ODATION DOCTRINE NOT LAW  IN M ISSISSIPPI

EOG Resources, Inc. v. Turner, 908 So. 2d 848 (Miss. Ct.

App. 2005), involved a typical dispute between a surface owner,

who owned no minerals and opposed any oil and gas develop-

ment, and the lessee of the owner of the severed mineral estate.

The appeals court decision in the case affirmed well established

Mississippi law that (1) a lessee of a severed mineral estate may

use as much of the surface as is reasonably necessary to exercise

its right to recover minerals, without liability for surface dam-

ages; and (2) a mineral lessee will be liable to the surface owner

for damages if the lessee wantonly or negligently destroys the

land or uses more land than is reasonably necessary for its min-

eral exploration and production.

The interesting and significant aspect of this case is that the

surface owners asserted an “accommodation doctrine,” contend-

ing that the lessee was required to accommodate their future

plans for the property. The surface owners attempted to bring the

accommodation doctrine into Mississippi law by arguing that a

statement in Union Producing Co. v. Pittman, 146 So. 2d 553,

555 (Miss. 1962), that the surface owner and the mineral owner

each “ should have due regard for each other and should exercise

that degree of care and use which is a just consideration for rights

of the other” constituted a “due regard” doctrine, which, the sur-

face owners argued, was the same as the accommodation doc-

trine. 908 So. 2d at 854. The court rejected the argument, stating

that there was no authority for a duty of reasonable accommo-

dation that required a lessee to take into consideration, among

other things, future plans of the surface owner. The court stated

further that, under a duty of due regard, a lessee is not limited by

the fact its operations and actions may cause inconvenience to

the surface owner, nor is the lessee required to obtain surface

owner approval of every activity it plans to engage in on the

property.

In Abraham v. Sklar Exploration Co., No. 5:04-cv-113 (DCB)

(JCS) (S.D. Miss. Oct. 19, 2005) (not released for publication),

the facts were substantially the same as in EOG Resources, in

that the landowners claimed the lessee owed them a duty to

“reasonably accommodate” their plans for future development.

They also claimed damages for the loss of the use of the land

used for drilling operations and for the diminution of value as a

result of the presence of the oil well and the flared gas tank. The

federal district court expressly rejected these claims, stating that

“reasonable accommodation” is not the law in Mississippi. Ac-

cording to the court, the landowners could only recover if the

lessee unnecessarily and unreasonably damaged the surface or

used more of the surface than was reasonably necessary to the

operations.

For further reading on surface owner and operator rights,

including the “accommodation doctrine,” see: James J. O’Malley

& Kendor P. Jones, “Chained Gates and No Trespassing Signs:

Dealing with Wary Landowners in a Brave New World,” 51

Rocky Mt. Min. L. Inst. 7-1 (2005); Donald N. Zillman, “The

Common Law of Access and Surface Use In Oil, Gas, and

Mining,” Severed Minerals, Split Estates, Rights of Access, &

Surface Use in Mineral Extraction Operations 1A-1 (Rocky Mt.

Min. L. Fdn. 2005), reprinted in 42 Rocky Mt. Min. L. Fdn. J.

117 (2005); Rick D. Davis, Jr., “Conflicts Between Surface

Owners and Mineral Lessees,” 48 Landman 15 (2003), reprinted

in 41 Rocky Mt. Min. L. Fdn. J. 93 (2004); John F. Welborn,

“New Rights of Surface Owners: Changes in the Dominant/

Servient Relationship Between the Mineral and Surface Estates,”

40 Rocky Mt. Min. L. Inst. 22-1 (1994); John S. Lowe, “The

Easement of the Mineral Estate for Surface Use: An Analysis of

Its Rationale, Status, and Prospects,” 39 Rocky Mt. Min. L. Inst.

4-1 (1993).

LIM ITATION OF ACTIONS CONCERNING ROYALTIES

In Nygaard v. Getty Oil Co., Nos. 2003-CA-01605-SCT,

2004-CA-01614-SCT, 2005 WL 1712979 (Miss. June 30, 2005)

(not released for publication), a suit to recover underpaid oil and

gas royalties, the Mississippi Supreme Court held that accrued

mineral royalties are an interest in personalty, with a three-year

statute of limitations, rather than an interest in land, with a 10-

year statute of limitations. Since Mississippi has no specific stat-

ute of limitation for claims of unpaid royalties, the general three-

year limitation statute, Miss. Code Ann. § 15-1-49(1), was appli-

cable, the court held.

The court further held that the relationship between the de-

fendant and the plaintiff, the owner of a royalty interest, was

contractual and was not a venture, and that a constructive trust

was not created for unpaid royalties, so that the 10-year limi-
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tation for actions for relief under a constructive trust, Miss. Code.

Ann. § 15-1-39, did not apply. This holding is obiter dictum  on

this point since the court found that the appellant/plaintiff had not

raised the constructive trust issue at trial so it would not be

considered on appeal; nonetheless, the court felt it necessary to

provide that, in this situation, a constructive trust did not exist.

The court also rejected the plaintiff’s claim that the three-year

limitation statute was tolled by reason of fraudulent concealment

under Miss. Code Ann. § 15-1-67. Texaco (successor to Getty),

notified the plaintiff royalty owner by letter of September 16,

1993, that Texaco was holding trust funds in suspense and a short

time later sent a check for royalty according to its calculations,

so that even if there were fraudulent concealment between first

production and September 16, 1993, the claim was barred on

September 16, 1996.

SURFACE OW NER M UST EXHAUST ADM INISTRATIVE

REM EDIES BEFORE FILING CIVIL ACTION FOR SURFACE

CONTAM INATION

In Vol. XX, No. 2 (2003) and Vol. XXII, No. 2 (2005) of this

Newsletter, a series of Mississippi decisions were reported which

held that, before a surface owner can bring a civil action for

cleanup costs for naturally occurring radioactive material (NORM)

and other waste products resulting from oil and gas operations,

the surface owner must first exhaust the administrative process.

One of these cases, Chevron U.S.A., Inc. v. Smith, 844 So. 2d

1145 (Miss. 2003), involved a 55-acre tract with a present market

value of $55,000 for which the jury awarded $2,349,275.00 to

the land owner for cleanup costs. The land owner refused all

offers of the oil operator to clean up the property and the court

found that the landowners obviously had no intention of cleaning

up the property. The court stated the public policy basis for the

decision as follows:

This Court cannot allow a private landowner to pursue

restoration of his or her land in the courts of this State by

sidestepping a very vital and useful agency that could help

protect the average Mississippian from the dangers of

NORM pollution. Since no court can order the plaintiffs

in this case to expend the award on decontaminating the

property, the outcome allowed by the trial court does

nothing to protect the citizens of Mississippi from the

dangers of NORM contamination. Nor will this Court

allow a windfall to the plaintiffs who obviously have no

intention of cleaning up their property since they have

refused all such offers of cleanup. Not only will requiring

the aggrieved property owner to pursue his claims with

the Oil and Gas Board alert the Board to possible wide-

reaching violations, it will benefit the courts of this state

by helping reduce the amount of time necessary to try

cases like this one (if the seven week trial in this instance

was not enough). The citizens of this state are better

served by having an expert regulatory agency enforce the

environmental statutes rather than waiting for the private

citizen to bring individual actions for damages and resto-

ration, which are no guarantee that the pollution will be

eradicated.

844 So. 2d at 1148-49.

In the Town of Bolton v. Chevron Oil Co., Nos. 2004-CA-

00865-COA, 2004-CA-00867-COA, 2005 WL 1805043 (Miss.

Ct. App. Aug. 2, 2005) (not released for publication), which was

joined with a similar suit by two individuals, the plaintiffs al-

leged that their lands had been contaminated with technologically

enhanced naturally occurring radioactive materials (TENORM)

and other harmful and hazardous substances as a result of

Chevron’s operations for the production of oil and/or gas. The

plaintiffs attempted to avoid the ruling in Chevron v. Smith by

reserving the right to seek recovery for remediation and cleanup

until after an administrative hearing and expressly denied that

they were seeking money damages for the cleanup of their

property. Instead, the landowners sought money damages for

complete loss or diminution of property value, loss of business

opportunities for use of the property, administrative costs, en-

gineering and testing costs, attorneys’ fees, wrongful savings and

profits realized by Chevron, and punitive damages. The Town of

Bolton requested additional damages for loss of critical citizen

services caused by loss of use of its property. The landowners

also sought injunctive relief preventing Chevron from causing

further contamination. The trial court dismissed the actions for

failure of the plaintiffs to exhaust their administrative remedies.

The landowners argued that they should not be required to seek

administrative relief before the Oil and Gas Board because the

Board lacked jurisdiction to determine their common law claims

or to grant the types of damages prayed for.

Relying on Chevron v. Smith and its predecessor, Donald v.

Amoco Production Co., 735 So. 2d 161 (Miss. 1999), the court

of appeals stated that it was not a question of whether the Board

could determine the landowners’ claims as if it were a court of

law. Rather, the court said, the question is whether the Board’s

authority embraces the type of harm suffered by the landowners

so that the landowners are precluded from seeking monetary and

injunctive relief in the circuit court until they exhaust their reme-

dies before the Board. Because the contaminants of which the

landowners complained are embraced by the statutory definition

of oil field exploration and production waste, as to which the

Board has exclusive jurisdiction, the landowners must assert their

claims based on such contamination at the Board before suing

privately. The appeals court affirmed the dismissal of the land-

owners’ claims except for the claims of the private landowners

for money damages, which were remanded to the trial court to be

stayed pending final action by the State Oil and Gas Board.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

LESSEE COULD NOT M AKE POOLING RETROACTIVE

The Texas Supreme Court reiterated in Tittizer v. Union Gas

Corp., 171 S.W.3d 857 (Tex. 2005, per curiam), that a lessee has

no pooling authority except in strict compliance with lease terms.

In doing so it rejected a royalty owner’s attempt to take advan-

tage of the lessee’s ineffectual pooling designation.

Union Gas acquired oil and gas leases from the Gisler family

and adjoining landowners. It completed a successful gas well on
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the Gisler tract and began gas production on March 27, 2000.

Pursuant to clauses in its leases authorizing Union to pool each

leased tract with other land “by executing an instrument identi-

fying such unit and filing it for record in the public office in

which this lease is recorded,” Union filed for record a designa-

tion of pooled unit on August 7, 2000, pooling the Gisler wellsite

tract with land leased by Tittizer and others. 171 S.W.3d at 860.

The designation purported to make the pooling effective retro-

actively to the date of first production. The Gislers sued Union,

claiming to be entitled to 100% of royalty production between

March 27 and August 7 on the basis that Union had no right to

make its pooling retroactive. After being joined by Union,

Tittizer maintained her entitlement to her proportionate share of

the royalty, as pooled, from first production according to Union’s

designation of pooled unit. The court of appeals upheld the trial

court’s summary judgment for the Gislers but reversed that

granted to Tittizer, and Tittizer appealed to the supreme court.

Pooling is valid only to the extent authorized by the lease, the

supreme court pointed out. Under the terms of Tittizer’s lease to

Union, pooling could only be effectuated upon recordation of an

instrument identifying the pooled unit. Because Union’s attempt

to effect pooling on an earlier date was unauthorized and inef-

fective, Tittizer was only entitled to her pro rata share of roy-

alties earned after the date the unit designation was filed.

Tittizer also argued that Union was estopped from arguing

that the effective date of its pooling was the date of filing be-

cause it had sought at the trial court level a declaration that its

pooling had been effective on first production. Under the “in-

vited error” doctrine, a party cannot complain on appeal that the

trial court took an action that the party requested. Because Union

had argued in the trial court that its pooling designation was

effective on first production as written, Tittizer maintained, it

could not take the opposite position on appeal. The supreme

court agreed with Union that its positions in the trial court and on

appeal were not inconsistent. Union had joined all royalty owners

in the suit, seeking a judicial determination of its obligations to

them all. Although it did seek a declaration that the effective date

of its pooling was the date of first production, it made its argu-

ment contingent on the retroactive pooling’s being uniformly

applied to all parties, so as to avoid double liability for royalty

payment. By establishing different effective dates for the Gislers

and Tittizer, the trial court did not grant Union’s requested uni-

form relief. The invited error doctrine was therefore inapplicable.

FRAC EXTENDING INTO ADJOINING TRACT WAS TRESPASS

The court in Mission Resources, Inc. v. Garza Energy Trust,

166 S.W.3d 301 (Tex. App.—Corpus Christi 2005, pet. filed),

upheld a trial court judgment of approximately $14 million

against Coastal Oil and Gas Corp.

Coastal owned the surface and mineral estates of a tract

known as “Share 12” and oil and gas leases on the adjacent

“Share 13.” The plaintiffs were Coastal’s lessors and royalty

owners in Share 13. Coastal drilled a well, the Coastal Fee No. 1,

in Share 12 and conducted a hydraulic fracturing, or “fracing,”

through the wellbore to stimulate production. The plaintiffs

alleged that the resulting fractures extended underground into

Share 13 and drained gas and condensate from their tract without

compensation to them. The jury returned a verdict on the plain-

tiffs’ claims for subsurface trespass, bad faith pooling, and breach

of the implied covenants to develop the leasehold and protect

against drainage. Finding that Coastal had acted with malice, it

awarded $10 million in punitive damages on the trespass claim,

further finding that Coastal had committed “felony theft” so that

the statutory cap on punitive damages was rendered inapplicable.

The court of appeals rejected Coastal’s contention that Texas

does not recognize a cause of action for subsurface trespass

based on hydraulic fracing. The supreme court’s decision in

Gregg v. Delhi-Taylor Oil Corp., 162 Tex. 26, 344 S.W.2d 411

(Tex. 1961), holding that the courts, rather than the Railroad

Commission, had jurisdiction to grant an injunction against the

fracing of a well near a property line, hinged on its conclusion

that fracing can be a subsurface trespass. If the court had con-

cluded that fracing could not be a trespass, it would have dis-

missed the case. Believing it contrary to the Gregg precedent, the

court declined to follow a later court of appeals decision, Geo

Viking, Inc. v. Tex-Lee Operating Co., 817 S.W.2d 357 (Tex.

App.—Texarkana 1991), writ denied per curiam , 839 S.W.2d

797 (Tex. 1992), in which the court rejected, on the basis of the

rule of capture, an argument that a frac job had resulted in

subsurface trespass. Coastal also argued that the plaintiffs had no

standing to sue because, as royalty owners, their interest was

nonpossessory. Coastal was unable to cite any cases holding that

royalty owners cannot sue for trespass, however. The plaintiffs

owned a real property interest against which Coastal trespassed

and alleged an injury—subsurface intrusion that caused drainage—

that resulted from the trespass and that could be redressed by the

damages they sought. The court concluded that the plaintiffs had

standing to sue.

The court went on to hold that the evidence of Coastal’s

malice was legally sufficient to support the jury’s award of

punitive damages. The plaintiffs’ expert engineer testified that

Coastal’s fracture treatment was designed to extend 1100 feet

from the well, although it was located only 467 feet from the line

between Shares 12 and 13. From this the jury could reasonably

infer that Coastal intended its fracturing to penetrate and drain

gas and condensate from Share 13. Thus the plaintiffs met their

burden to present evidence that Coastal specifically intended to

cause them substantial injury and harm. Moreover, a reasonable

fact finder could have formed the conviction, beyond a reason-

able doubt, that Coastal intended to and did unlawfully deprive

the plaintiffs of their property. Coupled with a taking of property

worth more than $20,000, this finding established “felony theft”

and avoided the cap on punitive damages.

Although the court of appeals affirmed the trial court’s judg-

ment against Coastal for bad faith pooling, its opinion is of

virtually no value to those who would seek to avoid the same

result. There is no description of the configuration and circum-

stances of Coastal’s pooled unit, and we do not know why the

plaintiffs alleged it was done in bad faith. Against Coastal’s

argument that the jury’s finding of bad faith pooling was sup-

ported by no evidence, the court simply pointed out that the

plaintiffs’ expert witness testified that Coastal formed a pooled

unit in a manner that financially penalized the plaintiffs although

there were other ways to pool without such a penalty. We are not

told how Coastal argued that this testimony constituted no evi-
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dence, as it surely must have. We have only the court’s con-

clusory statement that lessees must exercise the pooling power in

good faith, taking into account the interests of both lessor and

lessee, and that there was more than a scintilla of evidence that

Coastal did not adequately consider the plaintiffs’ financial in-

terests.

Coastal complained forcefully that it had been unfairly pre-

judiced—in effect tried for racism—by the admission of a 1977

internal memorandum about title problems in which the author

characterized the historical occupants of the land as “illiterate

Mexicans.” The memorandum was probative on the issue of

Coastal’s reasons for delaying development of Share 13, the court

noted, and was not nearly as inflammatory as remarks held to

have unfairly prejudiced juries in cases cited by Coastal. More-

over, Coastal had not objected to references to the memorandum

in testimony of a witness or in the plaintiffs’ closing argument,

which could have offset the prejudicial effect. Instead Coastal

made its own appeal to ethnic unity in its closing argument by a

Mexican American lawyer, placing Coastal in no position to

complain about its opponents’ alleged attempt to take advantage

of racial prejudice.

SUM M ARY JUDGM ENT HELD IM PROPER IN DISPUTE OVER

USE OF PIPELINE

The court in Trenolone v. Cook Exploration Co., 166 S.W.3d

495 (Tex. App.—Texarkana 2005, no pet. h.), reversed a sum-

mary judgment in favor of Cook, holding that there were genuine

issues of material fact.

Cook, the oil and gas lessee of a tract of land that included a

residential development, in 1991 began transporting gas through

an unused underground pipeline that ran beneath the plaintiffs’

homes. The pipeline had apparently been installed in 1961 pur-

suant to an easement granted by the surface owners. The ease-

ment was released by Trident, the current owner, in 1993 after

Cook had begun using the pipeline. The homeowners contended

that the release had vested ownership of the easement in them-

selves, as the successors to the grantor’s interest, and that Cook

could not use the pipeline without a right-of-way. Cook countered

that, as oil and gas lessee, it had the right to make reasonable use

of the surface and subsurface and that part of its reasonable use

was of the pipeline.

Although Cook held the dominant estate under its lease, the

court said, whether it had the right to use the particular easement

was a fact question. The rights of a mineral owner must be exer-

cised with due regard for the rights of the surface owner and so

as to accommodate existing surface uses where alternative means

of mineral development are available. This right of accommoda-

tion is dependent upon the evidence and the findings of the trier

of fact. Further proceedings were therefore required to resolve

the fact question whether Cook had the right to use the easement.

Having thus determined that the summary judgment should be

reversed, the court nevertheless went on to discuss other issues

the parties had raised. Neither had conclusively proved its owner-

ship of the pipeline. Although the easement rights reverted to the

homeowners on its release, the reversion did not answer the

question about ownership of and the right to use the pipeline

itself. Cook claimed ownership of the pipeline under the doctrine

that title to abandoned personal property vests in the first person

lawfully reducing it to possession. To ripen title to personalty,

according to the court’s understanding of precedent, a person

must reduce it to possession after it has been abandoned. Here

there was a fact question whether the pipeline had been aban-

doned before Cook began using it. (The court did not explain

why Cook’s use and possession of the pipeline at the same time

as Trident formally abandoned its easement in 1993 would not

have been sufficient.) And the homeowners were incorrect in

asserting that the pipeline had become part of the real property

on abandonment so that Cook could not have taken possession of

it as abandoned personalty. The intention of the party that placed

the property is the preeminent factor in determining its character.

The 1961 easement agreement spoke of replacement and removal

of the pipeline, leading the court to conclude that the pipeline

was not intended to become a permanent accession.

PARTICIPATION AGREEM ENT CONSTRUED AGAINST

PROM OTER

The court in Consolidated Petroleum Partners I, LLC v.

Tindle, 168 S.W.3d 894 (Tex. App.—Tyler 2005, no pet.), con-

strued an agreement under which Tindle provided $200,000.00

toward the acquisition of oil and gas leases by Consolidated on

behalf of itself and others. The agreement contemplated that

Tindle’s contribution would entitle him to a “participation factor”

of $200,000 divided by the total lease acquisition costs (alleged

by Tindle to have been $494,187.29, which would have resulted

in a 40.4704% participation factor, and by Consolidated to have

been $613,544.27). The agreement then provided that Tindle

would be entitled to certain compensation, including “Reim-

bursement of lease acquisition costs (based on Participant’s fac-

tor of .404704% of 8/8ths) funded by Participant attributable to

each lease;” with the amount to be “determined on a lease-by-

lease basis” and paid upon the earlier of the sale of a lease to a

third party or its inclusion in a drilling unit.

After a dry hole was drilled, Consolidated sold all the leases

to a third party for $275,000.00 and distributed $86,689.40 to

Tindle as his share of the proceeds. Tindle filed suit claiming he

was entitled to reimbursement of the full $200,000.00 and was

granted summary judgment. The court of appeals affirmed.

Consolidated argued that the intent of the parties as evidenced

by the language of the agreement was that, upon the sale of each

lease, Tindle would be reimbursed a portion of the sale proceeds

based on his participation factor. Tindle’s interpretation of the

agreement was that it required reimbursement to him of the por-

tion of the lease acquisition costs that he funded that were attri-

butable to each lease sold, and the court agreed. The agreement

never referenced sale proceeds in specifying the amount of

Tindle’s reimbursement. The language stating that Tindle was to

be paid upon the sale of a lease, on a lease-by-lease basis, did not

alter the manner of calculating the amount of Tindle’s reimburse-

ment. The agreement plainly stated that Tindle would receive

reimbursement of lease acquisition costs he funded, determined

by multiplying total costs by Tindle’s participation factor. On the

sale of all of the leases, the result of this calculation will always

be $200,000.00, regardless of the participation factor.

The result in this case seems correct based on the agreement’s

plain language. It also seems extremely unlikely, however, that
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Consolidated, the promoter of the prospect, intended to guarantee

its investors’ return. Apparently it never contemplated the pos-

sibility that the leases might be sold at a loss. The case is a good

illustration of the consequences of a drafter’s failure to take all

possible outcomes of the venture into account.

GAS CONTRACT REQUIRED PAYM ENT ONLY ON ACTUAL

RECEIPT OF RESALE PROCEEDS

The court in Calpine Producer Services, L.P. v. Wiser Oil

Co., 169 S.W.3d 783 (Tex. App.—Dallas 2005, no pet. h.), con-

strued a gas sale contract between Wiser, as seller, and Calpine,

as buyer, in which the sale price for the gas sold was based on

percentage of the proceeds received by the buyer on its down-

stream resale of the gas. The contract required Calpine to pay

Wiser on the later of the last day of the month of production or

five days after receiving payment from its resale customer. Wiser

sold gas to Calpine during November 2001, which Calpine resold

to Enron Corp. Enron was obligated to pay Calpine $732,906.39

for the gas, of which $727,161.81 would be payable by Calpine

to Wiser. Enron declared bankruptcy in early December 2001,

however, and did not pay. Since it had no resale proceeds, Calpine

likewise did not pay Wiser, and Wiser filed suit against Calpine.

Calpine eventually settled its proof of claim against Enron and

paid Wiser $254,495.49, which Calpine represented was Wiser’s

share of the recovery. The trial court granted Wiser’s motion for

summary judgment for the balance of the amount due under

Calpine’s Enron resale contract, and Calpine appealed.

Calpine argued that its receipt of payment from its resale

customer was a condition precedent to its obligation to pay under

its contract with Wiser. The price was set, it pointed out, as a

specified percentage of the amount of money “received by”

Calpine from its third-party purchaser, and that payment to Wiser

was due only after Calpine “receives payment from its cus-

tomers.” Wiser countered that the same paragraph stating the

time for payment began with what it characterized as an absolute

obligation for payment: “Buyer shall make payment to Seller for

all volumes of gas” that were delivered and resold. Conditions

precedent are not favored, it argued, and the balance of the para-

graph was merely a timing provision, not a limitation on the

obligation to pay.

The court of appeals reversed the trial court’s summary judg-

ment and, based on Calpine’s own motion for summary judg-

ment, rendered judgment that Wiser take nothing. The interrela-

tion of the price and payment provisions of the contract made it

clear that the provision requiring Calpine to pay only after the

resale customer’s payment was not merely descriptive of timing

like similar provisions in contracts construed in cases cited by

Wiser. In order to adopt Wiser’s construction, the court explained,

it would be required to inject into the agreement a specific re-

quirement that where a third-party purchaser did not pay Calpine,

Calpine must pay Wiser within a reasonable time from when

Calpine should have been paid. The court had been shown no

authority or language in the agreement upon which such an in-

terpretation could be based.

The court went on to reject Wiser’s assertion of an industry

“expectation” of financial protection to gas sellers, which Wiser

suggested was based on Tex. Bus. & Com. Code Ann. § 9.343

(Vernon 2002). That statute grants first sellers a security interest

in gas, but it is limited to the protection it expressly provides

them. The court had been shown no authority, it said, that those

lien rights should be translated into implicit or inherent agree-

ment provisions for an absolute obligation that Calpine pay as

Wiser suggested.

SUM M ARY JUDGM ENT TERM INATING LEASE FOR

CESSATION OF PRODUCTION UPHELD

Brown v. Reeter, 170 S.W.3d 151 (Tex. App.—Eastland

2005, no pet.), affirmed a summary judgment granted the plain-

tiff landowner declaring the defendants’ oil and gas leases ter-

minated by cessation of production. The five leases composing

the “Day Lease” each were beyond their primary terms of three

years and would remain in effect, according to their terms, only

as long as oil, gas, or some other mineral was being produced.

The plaintiff filed Texas Railroad Commission records indicating

that there had been no production on the Day Lease from February

through December of 1998 or in February, March, or April of

1999. The defendants argued on appeal that their answers to

interrogatories and statements in their own depositions raised fact

issues concerning the accuracy of the Railroad Commission

records, but they had not pointed these out in any written re-

sponse to the plaintiff’s motion. In the absence of anything di-

rectly identifying errors in the records, they were sufficient to

entitle the plaintiff to summary judgment.

M INERAL RESERVATION HELD AM BIGUOUS

Freeman v. Stephens Production Co., 171 S.W.3d 651 (Tex.

App.—Corpus Christi 2005, pet. filed), involved competing

interpretations of a 1946 deed from Paul Freeman to Kenneth R.

Hixon and Mary Katherine Hixon containing the following grant

and reservation:

do Grant, Sell and Convey . . . all that certain lot, tract or

piece or parcel of land lying and being situated in Hidalgo

County, Texas, to-wit:

All of Lot 1, Block 15; Lot 2, Block 15; The West 17.51

acres of Lot 3, Block 15; All of Lot 10, Block 15; All of

Lot 9, Block 15; All of Lot 11, Block 15; All of Lot 12,

Block 15; out of the Closner Subdivision of Porciones 71

and 72, also known as the San Juan Tract, Hidalgo Coun-

ty, Texas; EXCEPT such minerals as Grantor does not

own; AND ALL of Lot No. 288 of the Kelly-Pharr Sub-

division of Porciones 69 and 70, Hidalgo County, Texas;

EXCEPT that there is reserved in Grantor an undivided

one-half participating interest in and to all of the oil, gas

or other minerals in or under said tract of land. . . .

171 S.W.3d at 653. Freeman, successor to the interest of the

grantor, contended that the latter mineral reservation applied to

all of the land described. Stephens, the lessee of the grantees’

interests, asked for a declaration that the reservation applied only

to Lot 288 and was granted summary judgment by the trial court.

If a deed is unambiguous, the court of appeals observed, the

court’s primary duty is to ascertain the parties’ intent from its

four corners. Whether a written instrument is ambiguous is a

question of law for the court. An instrument is ambiguous if its

meaning is uncertain and doubtful or it is reasonably susceptible

to more than one meaning. No single reasonable meaning clearly
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emerges from the language of the instruments here, the court

declared. To the contrary, the court was equally uncertain of the

parties’ opposite interpretations The introductory language refers

to the entire description as a singular “tract,” and the reserva-

tion’s reference to the “tract” is consistent with the Freeman

interpretation. Yet the deed describes Lot 288 separately from

the others, and the reservation’s location makes it appear to

modify only the noun immediately preceding it. The court, it

said, could only speculate as to the effect of the reservation.

Because the deed was ambiguous, the trial court had erred in

granting summary judgment.

The court rejected Freeman’s contention that the trial court

should have granted his own motion for summary judgment.

Although deeds he had submitted as summary judgment evidence

tended to support his position that the grantees had treated the

reservation as affecting all of the land, they were insufficient to

have eliminated all genuine issues of material fact.

SUM M ARY JUDGM ENT EVIDENCE DID NOT SHOW

DISCHARGE OF OBLIGATION TO ASSIGN

OVERRIDING ROYALTY

San Saba Energy, L.P. v. Crawford, 171 S.W.3d 323 (Tex.

App.—Houston [14th Dist.] 2005, no pet. h.), involved several

disputes arising from an operating agreement among working

interest owners of oil and gas leases in Jim Hogg County, Texas.

The operating agreement provided, among other things, that

when one party acquired a lease within an area of mutual interest

established by the agreement, it must immediately offer the other

parties the right to participate, and that Blacklake, L.L.C., pre-

decessor in interest to San Saba Energy, L.P., would be entitled

to an overriding royalty interest in leases acquired. Several owners

complained about the manner in which Crawford offered the

others the opportunity to participate in a 1998 term assignment

he had acquired. Summary judgment for Crawford on most issues

was upheld on procedural grounds.

San Saba asserted that it had not been assigned the overriding

royalty interest Crawford was obligated to assign it. Crawford

had instead assigned the interest to David and Sandra Doughtie

because David Doughtie had told Crawford that Blacklake had

agreed in a settlement agreement that Blacklake’s overriding roy-

alty should be assigned to him. The court of appeals reversed the

trial court’s summary judgment for Crawford on the issue. Craw-

ford’s summary judgment evidence consisted of a copy of the

Blacklake-Doughtie settlement agreement, which Crawford had

not obtained before assigning San Saba’s overriding royalty to

Doughtie, and David Doughtie’s affidavit testimony that the over-

riding royalty Crawford had assigned him was exactly the amount

due him from Blacklake. It was not evident from the settlement

agreement, however, that it covered Crawford’s acquisition, and

Doughtie’s conclusory affidavit did not explain how it did so.

Crawford’s motion and summary judgment evidence did not there-

fore negate his obligation and liability for breach as a matter of

law.

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

CANADA BEGINS IM PLEM ENTATION OF REGULATORY

INITIATIVES TO M EET KYOTO PROTOCOL COM M ITM ENTS

Canada is a signatory to the Kyoto Protocol, which came into

force on February 16, 2005. Since the April 13, 2005, release of

Project Green, Moving Forward on Climate Change: A Plan for

Honouring our Kyoto Commitment (the 2005 Plan), the federal

government has begun implementing various regulatory and

policy initiatives in order to meet the Canadian government’s

commitments. Under the 2005 Plan, large final emitters (LFEs)

will be collectively required to reduce annual greenhouse gas

(GHG) emissions by 45 million tonnes of carbon dioxide equi-

2valent (CO e) for the 2008-2012 period.

Although the federal government is in the process of fina-

lizing sector-specific LFE regulations to provide certainty as to

what constitutes an LFE, originally LFE sectors were selected

using the following annual criteria: (1) at least 8,000 tonnes of

2 2CO e per facility and (2) at least 20kg of CO e per $1,000 of

output. Mining is considered to be part of the LFE group, which

includes companies in the utilities, oil and gas, and manufac-

turing sectors.

In brief, recent regulatory and policy initiatives include the

following:

(1) On March 12, 2005, the federal government published a

Notice with respect to reporting of greenhouse gases for 2005.

Available at http://canadagazette.gc.ca/partI/2005/20050312/

html/notice-e.html. All persons who operate a “facility” that

emits, in calendar year 2005, 100 thousand metric tons (tonnes)

2of carbon dioxide equivalent (100 kt CO eq) or more (the re-

porting threshold) of GHGs, measured according to the formula

set out in Schedule 2 of the Notice, is required to provide the

Minister of the Environment with the information required by the

Notice no later than June 1, 2006. The definition of “facility”

under the notice is broad and means a contiguous facility, a pipe-

line transportation system, or an offshore installation. A “conti-

guous facility” means all buildings, equipment, structures, and

stationary items that are located on a single site or on contiguous

or adjacent sites and that are owned or operated by the same

person and that function as a single integrated site and the term

includes wastewater collection systems that discharge treated or

untreated wastewater into surface waters.

(2) On July 15, 2005, the Government of Canada published

the Notice of Intent to Regulate Greenhouse Gas Emissions by

Large Final Emitters. The Notice outlines how targets would be

set, the mechanisms through which LFEs could meet their tar-

gets, and the preferred regulatory option for implementing the

system under the Canadian Environmental Protection Act, 1999

(CEPA, 1999). Available at http://www.ec.gc.ca/press/2005/

050716_n_e.htm;

(3) On August 11, 2005, the Government of Canada issued a

consultation paper setting out proposed rules for a domestic
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offset credit system. The purpose of the offset system is to en-

courage GHG reductions and/or removals outside what will occur

under the LFE system. Project proponents that generate these

reductions and/or removals will receive offset credits that will be

purchased by the government or by LFEs as a compliance option.

Following consultations with provinces, territories, industry, and

Aboriginal groups, the system will begin operating early in 2006.

Available at http://www.ec.gc.ca/press/2005/050811_n_e.htm;

(4) On September 3, 2005, Environment Canada proposed an

Order to add a number of greenhouse gases to Schedule 1 of

2 4CEPA, 1999: carbon dioxide (CO ), methane (CH ), nitrous oxide

2(N O), hydrofluorocarbons (HFCs), perfluorocarbons (PFCs),

6and sulphur hexafluoride (SF ). Available at http://canadagazette.

gc.ca/partI/2005/20050903/html/regle4-e.html. These are being

added on the basis that they “constitute or may constitute a dan-

ger to the environment on which life depends.”

BC  COURT OF APPEAL FINDS RIGHT TO PURCHASE

SURFACE RIGHTS EXTINGUISHED FOLLOW ING

LEGISLATIVE AM ENDM ENTS

Forty Ninth Ventures Ltd. (Forty Ninth) brought a petition in

BC Supreme Court for a declaration that it had a vested right to

purchase surface rights of certain mineral claims. Forty Ninth

claimed as successor in title to the six original grantees of a

Crown grant in 1899. The grants included a proviso that contem-

plated changes in the governing legislation from time to time.

Forty Ninth asserted that the legislation then in force granted the

owner of the Crown-granted mineral claims a vested right to

purchase the surface rights of the claims for $5 per acre, and that

the vested right remained despite legislative amendments in

1970. The respondent Crown contended that the right to purchase

under the original legislation was not a vested right, and whether

vested or not, it was extinguished by the 1970 amendments. The

chambers judge accepted the Crown’s position.

In Forty Ninth Ventures Ltd. v. British Columbia, 2005 BCCA

213, the British Columbia Court of Appeal dismissed Forty Ninth’s

appeal, holding that the 1970 amendments required the respon-

sible minister to consider the public interest before authorizing

the purchase of surface rights for non-mining purposes, and if in

the public interest, to fix a purchase price. Accordingly, the right

to purchase at $5 per acre was unambiguously extinguished. As

that disposed of the appeal, the court found it was unnecessary to

consider the issue of whether the right to purchase was a vested

right.
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

FOURTH CIRCUIT UPHOLDS NWP  21

A federal appellate court has reinstated the Army Corps of
Engineers’ (the Corps) streamlined permit process for mountain-
top-removal coal mines in West Virginia. In Ohio Valley Environ-

mental Coalition v. Bulen, 429 F.3d 493 (4th Cir. 2005), the U.S.
Court of Appeals for the Fourth Circuit overruled a district court
decision that had invalidated NWP 21, a nationwide permit issued
by the Corps allowing the discharge of fill material associated
with surface coal mining activities.

NWP 21 was issued under section 404(e) of the Clean Water
Act (CWA), which permits the Corps to issue general, nationwide
permits for classes of activities determined to have only “minimal
adverse environmental effects.” 33 U.S.C. § 1344(e)(1). Typical-
ly, once a category of activities receives a “nationwide permit,” or
“NWP,” individual dischargers need not seek further approval
from the Corps. Thus, an NWP provides a more streamlined per-
mitting process than applies to individual permits issued under
section 404(a) of the Act, which requires a notice and comment
public process. 33 U.S.C. § 1344(e)(2). Unlike other nationwide
permits, however, NWP 21 requires mining companies to submit
a mitigation plan to the Corps for each fill project, and receive
written authorization from the Corps before depositing any fill
material from their mountaintop mining activities.

The district court found that NWP 21 “does not comply with
the plain language, structure, and legislative history of the Clean
Water Act,” Ohio Valley Environmental Coalition v. Bulen, No.
A.3:03-2281, 2004 WL 1576726 at *1 (S.D.W.Va. July 8, 2004),
but the appellate court disagreed on every point. The Fourth Circuit
held that NWP 21 represents a reasonable interpretation of the
CWA and that, under the Chevron doctrine, it must defer to the
Corps’s interpretation and uphold the permit. 429 F.3d at 497-98.

The district court had concluded that NWP 21 violated the
CWA because it did not define in advance a category of activities
that would have only minimal adverse environmental effects. The
lower court found that NWP 21 impermissibly defines the cate-
gory, not by substantive standards, but rather with a procedure,
i.e., the category includes only those activities determined, on a
case-by-case, post hoc basis, to have only minimal effects. 2004
WL 1576726 at *13. The appellate court dismissed this reason-

continued on page 2

C O N G R E S S  /  F E D E R A L

A G E N C I E S  —  G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

NEW  W ILDERNESS AREAS AND W ILD AND SCENIC RIVER

DESIGNATIONS

To date, the 109th Congress has created two new wilderness
areas. The Ojito W ilderness Area in New Mexico is comprised
of approximately 11,183 acres and was created on October 26,
2005. Ojito Wilderness Act, Pub. L. No. 109-94, 119 Stat. 2106
(2005). In addition to creating the new wilderness area and “grand-
fathering” several existing uses of the area, the Ojito Wilderness
Act releases certain lands surrounding the newly created Ojito
Wilderness Area after determining that the lands have been ade-
quately studied for wilderness designation pursuant to section 603
of the Federal Land Policy and Management Act of 1976. As
such, the released lands are no longer subject to the requirements
of section 603(c) of the Act pertaining to the management of wil-
derness study areas in a manner that does not impair the suitability
of such areas for preservation as wilderness.

The 109th Congress also created a new wilderness area with-
in Puerto Rico, the El Toro Wilderness Area. The El Toro Wil-
derness Area is comprised of approximately 10,000 acres of land
within the Caribbean National Forest/Luquillo Experimental Forest
in the Commonwealth of Puerto Rico. Caribbean National Forest
Act of 2005, Pub. L. No. 109-118, 119 Stat. 2527 (2005).

Finally, Congress added an approximately 20-mile segment
of the White Salmon River and Cascade Creek to the list of wild
and scenic rivers. The streams are located in the State of Washing-
ton downstream of the Mount Adams Wilderness boundary within
the Gifford Pinchot National Forest. See Upper White Salmon Wild
and Scenic Rivers Act, Pub. L. No. 109-44, 119 Stat. 443 (2005).

CONGRESS EXTENDS THE PITTM AN-ROBERSTON

W ILDLIFE RESTORATION ACT

On September 29, 2005, Congress extended by 10 years the
date after which surplus funds in the wildlife restoration fund be-
come available for apportionment under the Pittman-Robertson
Act. Previously, the funds were to become available in 2006, but
under the new law the funds will not be available for apportion

continued on page 3
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ing, concluding that nothing in the CWA prohibits the Corps from
defining a category by a procedure, rather than a set of substantive
standards. 429 F.3d at 498.

The appellate court also rejected the lower court’s holding
that NWP 21, which “provides for a post hoc, case-by-case evalu-
ation of environmental impact,” violates section 404(e), because
the statute “unambiguously requires determination of minimal
impact before, not after, the issuance of a nation wide permit.”
2004 WL 1576726 at *13. The Fourth Circuit dismissed the reason-
ing, observing that the Corps did make extensive “minimal-impact
determinations” before issuance of NWP 21. 429 F.3d at 499-500.
The higher court concluded that nothing in the CWA precludes
the Corps from making its initial impact determinations, relying
in part on the fact that “its post-issuance procedures will ensure
that the authorized projects will have only minimal impacts.” Id.

at 501. The court cautioned, however, that it was not suggesting
that impact determinations under section 404(e) could be based
solely on post-issuance reviews. Instead, it only endorsed what it
characterized as a “comprehensive, pre-issuance review” that re-
lied in part on the fact that a post-issuance procedure would en-
sure that the permitted activities would have only minimal impact.
Id. at 502.

The appellate court also readily rejected the district court’s
conclusion that the structure of section 404, which contains sepa-
rate provisions for individual permits and general permits, does
not allow the Corps to create a general permit that requires indi-
vidualized approval. The Fourth Circuit simply observed that be-
cause nothing in the statute requires that conclusion, the Corps’s
contrary interpretation will be upheld. Id. at 503.

Finally, the Fourth Circuit concluded that the district court
was wrong in concluding that NWP 21 impermissibly allows the
Corps to issue individual authorizations without public notice and
comment. The appellate court concluded that the notice and public
hearing procedures that preceded the issuance of the nationwide
permit was all that the statute requires. In the court’s view, the
CWA requirement that notice and a hearing precede issuance of
an individual permit does not suggest that similar requirements
apply when authorizations are given under a nationwide permit.
Id. at 503.

PERM ITTEES ARE PARTIES IN IBLA  APPEALS OF CITIZENS’
COM PLAINTS UNDER SMCRA

In Richard S. & Cathy L. Maddock (On Reconsideration),
167 IBLA 200, GFS(MIN) 39(2005), the Interior Board of Land
Appeals (IBLA) concluded that the Department of the Interior’s
regulations give permittees under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA), 30 U.S.C. §§ 1201-1328,
status as parties in appeals from decisions made by the Office of
Surface Mining (OSM) arising out of citizens’ complaints.

Under SMCRA, anyone who is adversely affected by a sur-
face coal mining operation may notify OSM of his or her reason
to believe a violation of SMCRA exists. 30 U.S.C. § 1267(h)(1).
If OSM concludes that there is reason to believe a violation exists,

it must order an immediate inspection of the operation. Id.

§ 1271(a)(1). Maddock arose out of a citizen complaint alleging
that the operator’s borehole drilling contaminated a nearby drink-
ing water supply. 167 IBLA at 201. The state SMCRA authority
ruled that there was no reason to believe a violation had occurred,
and in the appeal of that ruling OSM upheld the decision. Id. The
matter was appealed to the IBLA, but the permittee was not made
a party to the appeal. Upon review of OSM’s decision, IBLA
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of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

initially reversed, concluding that OSM erred in determining that
there was no reason to believe a violation existed. Id. at 202. The
effect of the reversal was to require an inspection of the operation.
OSM then filed a Motion for Reconsideration, asking the Board
to rule that because the permittee should have been made a party
to the case, the order should be vacated and an opportunity given
the operator to be heard on the matter. Id. IBLA agreed and vaca-
ted its prior order. Id. at 211.

The majority opinion distinguished Dixie Fuels Co., 132
IBLA 331, GFS(MIN) 29(1995), a prior IBLA decision that had
reached a contrary result, reasoning that the case was decided un-
der a different regulatory scheme. 167 IBLA at 206-08. The Board
observed that under the current version of 43 C.F.R. § 4.1105(a)(5)
a permittee is deemed to be a statutory party in any appeal from
an OSM decision issued in response to a citizen complaint made
under 30 C.F.R. § 842.15(d). Furthermore, the Board reasoned
that 43 C.F.R. § 4.1109(a)(1) requires all statutory parties to be
served with the documents initiating an IBLA appeal. Based on
these regulations, the majority concluded that its prior order re-
quiring an inspection of the permittee’s operation must be vacated
to allow the permittee to participate in the appeal. Id. at 211.

Judge Hemmer dissented from the Maddock decision, arguing
that allowing a permittee to participate in the appeal of a citizen’s
request for inspection is contrary to SMCRA’s citizen’s complaint
provisions. The dissent argued that under SMCRA a permittee is
subject to inspection without notice and that the statutory scheme
allowing citizens to request the agency to consider whether an
inspection should be made provides no role for the permittee to
play. In Judge Hemmer’s view, the permittee acquires the right to
participate only when an inspection leads to enforcement action.
Id. at 214-17. The dissent also objected to the majority’s con-
clusion that 43 C.F.R. §§ 4.1105(a)(5) and .1109(a)(1) require a
different result. Characterizing the regulations as merely a “ser-
vice rule,” Judge Hemmer reasoned that while the regulations
might require that notice of the appeal be given to the permittee,
they do not give the permittee the right to participate in the ap-
peal. Id. at 218-19. In any event, in the dissenting judge’s view,
the regulations cannot be construed as conferring participation
rights, because to do so would contravene SMCRA. Id. at 222. In
sum, the dissent concluded that the majority’s decision improperly
allows a permittee to inject itself into the citizen’s complaint
process, converting the protective process intended by SMCRA
into “litigation between the mining company and the citizen.” Id.

at 225.

C O N G R E S S / F E D E R A L

A G E N C I E S  —  G E N E R A L

continued from page 1

ment until 2016. Pub. L. No. 109-75, 119 Stat. 2034 (2005), 16
U.S.C. § 669b(b)(2)(C).

FOREST SERVICE ISSUES NEW  PLANNING DIRECTIVES

On January 31, 2006, the U.S. Forest Service issued 10 final
directives to Forest Service Manuals 1900 and 1920 and Forest
Service Handbook 1909.12, Chapters Zero Code, 10, 20, 30, 40,
50, 60, and 80. The directives establish procedures and responsi-
bilities for implementing national forest land management plan-
ning regulations at 36 C.F.R. part 219, subpart A, published in the
Federal Register on January 5, 2005. The directives are intended
to provide overall guidance to the Forest Service line officers and
employees in developing, amending, or revising land management
plans for units of the National Forest System. 71 Fed. Reg. 5124
(Jan. 31, 2006).

On January 5, 2005, the Department of Agriculture adopted
final planning regulations for the National Forest System at 36
C.F.R. part 219. The 2005 Planning Rules provide broad pro-
grammatic direction for developing land management planning.
The new Forest Service planning regulations mark a departure
from the planning regulations previously in effect. See Vol. XXII,
No. 1 (2005), and Vol. XXI, No. 4 (2004), of this Newsletter for
a discussion of the history of the Forest Service planning rules and
regulations.

The new planning directives cover a wide variety of subjects
from the development of land management plans, the adaptive
planning process, public participation and collaboration during the
planning process, the role of science and sustainability, the new
objection process for future plans, forest vegetation resource plan-
ning, and wild and scenic river evaluation. The new permanent
directives replace the interim directives issued by the Forest Ser-
vice. See 70 Fed. Reg. 14,637 (Mar. 23, 2005). Although the new
directives replace the majority of the interim directives, the Forest
Service indicates that it will separately issue new directives re-
garding wilderness evaluation. 71 Fed. Reg. 5124 (Jan. 31, 2006).
The Forest Service will also separately issue new directives re-
garding the use of environmental management systems. As re-
ported in Vol. XXII, No. 1 (2005), of this Newsletter, the Forest
Service has replaced the requirement to prepare an EIS with a new
forest plan with a requirement to prepare an environmental manage-
ment system. Copies of the new Forest Service directives are
available at the Forest Service website: www.fs.fed.us/publica-
tions.
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 C O N G R E S S  /
F E D E R A L  A G E N C I E S

M I N I N G

R A N D A L L  E .  H U B B A R D

—  R E P O R T E R  —

M INING CLAIM  FEES REINSTATED

On December 8, 2004, President Bush signed into law the
Department of the Interior and Related Agencies Appropriations
Act, 2005, as part of the Consolidated Appropriations Act, 2005.
Pub. L. No. 108-447, 118 Stat. 2809 (2005). That law suspended
the increases in mining claim location and maintenance fees that
had been adopted by the Bureau of Land Management (BLM)
pursuant to regulations issued on July 1, 2004. 69 Fed. Reg.
40,294 (July 1, 2004). Those regulations had raised the claim lo-
cation fee from $25 to $30, and raised the annual claim mainte-
nance fee from $100 to $125, effective on June 30, 2004. The
2005 appropriations act included language that prohibited the
Department of the Interior from increasing the mining claim loca-
tion and maintenance fees until the Departments of the Interior
and Agriculture:

(b) establish[ed] a nationwide tracking system to deter-
mine and address the length of time from submission of
a plan of operations to mine on public lands to final
approval of such submission; and

(c) Within 1 year of enactment, . . . file[d] a detailed re-
port with the House and Senate Committees on Appro-
priations and the Committee on Resources of the House
of Representatives and the Committee on Energy and
Natural Resources of the Senate providing detailed infor-
mation on the length of time it takes the Department to
approve mining plans of operations and recommending
steps to reduce current delays.

Pub. L. No. 108-447, § 120(b) & (c) (2005).

On June 30, 2005, the Department of the Interior announced
that the conditions set forth in the 2005 Appropriations bill had
been satisfied and accordingly, the increased fees ($30 per claim
for claim location and $125 per claim for annual maintenance)
were reinstated for all mining claims and sites filed with the BLM
on or after June 30, 2005. 70 Fed. Reg. 38,192 (July 1, 2005).

OTHER NEW  M INING CLAIM  FEES

On October 7, 2005, the Department of the Interior issued
final regulations increasing certain fees and imposing new fees to
cover BLM’s costs of processing documents relating to its min-
erals programs. 70 Fed. Reg. 58,854 (Oct. 7, 2005). Those regu-
lations became effective on November 7, 2005. Id. New fees for
unpatented mining claims, millsites, and tunnel sites include:

Filing notice of location with BLM $15
Filing amended notice of location with BLM $10
Filing notice of transfer of interest with BLM $10
Filing of annual FLPMA filing with BLM $10

70 Fed. Reg. at 58,873; see 43 C.F.R. § 3000.12. As a result of
the new regulations, the total fee for filing a location certificate

for a new mining claim or site location with the BLM is now $170
($30 location fee, $125 initial claim maintenance fee, and $15
service charge).

INTERIOR SOLICITOR RESCINDS LESHY OPINION ON

ANCILLARY USES; ISSUES NEW  OPINION ON DETERM INING

THE VALIDITY OF M INING CLAIM S IN APPROVING M INING

PLANS

On November 14, 2005, Interior Solicitor Sue Ellen Wooldridge
issued two opinions pertaining to the uses that mining claimants
may make of their mining claims. The first of those opinions res-
cinded in its entirety a January 18, 2001, Solicitor’s Opinion au-
thored by then-Solicitor John Leshy, Use of Mining Claims for Pur-

poses Ancillary to Mineral Extraction, M-37004 (Jan. 18, 2001).
Rescission of 2001 Ancillary Use Opinion, M-37011 (Nov. 14,
2005). The Leshy opinion had found “that the Mining Law does
not prohibit altogether the use of mining claims for ancillary
operations. In some circumstances, however, this type of use can
call into question the validity of the mining claims so used, by
suggesting that they are not supported by the discovery of a
valuable mineral deposit.”

The second opinion, Legal Requirements for Determining

Mining Claim Validity Before Approving a Mining Plan of Oper-

ations, M-37012 (Nov. 14, 2005), concluded that, although the
Department of the Interior may determine claim validity at any
time until a patent is issued, it is under no legal obligation to de-
termine mining claim or millsite validity before approving a pro-
posed plan of operations to explore for or develop minerals on
lands open to operations under the General Mining Laws, except
where the lands on which operations are proposed to be conducted
have been withdrawn from mineral entry.

 C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

M M S ISSUES NEW  SUSPENSION OF OPERATIONS

REGULATIONS FOR ULTRA-DEEP DRILLING

On December 16, 2005, the Minerals Management Service
(MMS) modified its regulations governing Suspensions of Oper-
ations (SOO) for oil and gas leases on the Outer Continental
Shelf. The revision allows the MMS to grant an SOO to a lessee
or operator in order to encourage the drilling of ultra-deep wells,
defined in the regulations as wells below 25,000 feet true vertical
depth below the datum at mean sea level. The MMS made this
revision because of the “added complexity and costs associated
with planning and drilling an ultra-deep well. MMS expects that
this revision will lead to increased drilling of ultra-deep wells and
increased domestic production.” 70 Fed. Reg. 74,659 (Dec. 16,
2005) (to be codified at 30 C.F.R. § 250.175). The current regu-
lations allow the lessee or operator to request an SOO if (1) by the
end of the third year of the primary term, geophysical information
was gathered that indicated the presence of a salt sheet; (2) all or
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a portion of the hydrocarbon-bearing formation may lie beneath
or adjacent to the salt sheet; and (3) the salt sheet interferes with
identifying the potential hydrocarbon-bearing formation. The new
regulations became effective on January 17, 2006.

A L A S K A  —  M I N I N G

J . P .  T A N G E N

—  R E P O R T E R  —

COURT UPHOLDS DISSOLUTION OF M INING PARTNERSHIP

FOLLOW ING BANKRUPTCY

At issue in Hall v. TWS, Inc., 113 P.3d 1207 (Alaska 2005),
was the ownership of mining claims following bankruptcy. In
1990, Hall and Moore acquired 35 mining claims as partners.
Moore then borrowed more than $50,000 from Cook. In 1993,
Hall filed for bankruptcy. In 1996, Cook obtained a judgment
against Moore and assigned it to TWS. During an attempt by
TWS to collect on the judgment, Hall testified that, following the
dissolution of the partnership precipitated by the filing of his
bankruptcy, a new partnership was formed to hold the claims. The
superior court held that the partnership was dissolved by the
bankruptcy, that no new partnership was formed subsequent to the
bankruptcy, that the claims were held by Hall and Moore as
tenants in common, and that TWS could foreclose on Moore’s
half interest.

Upon review, the Alaska Supreme Court ruled that

whether Hall and Moore owned the Marshall Dome
claims as tenants in partnership or tenants in common
affects whether and how TWS can reach the claims to
satisfy its judgment against Moore. . . . [I]f the claims
are held as tenants in partnership TWS could only fore-
close on Moore’s interest in the partnership . . . [and]
could reach the mining claims only if it requested a
judicial decree of dissolution. . . . But if Hall and Moore
purchased the claims as tenants in common, or if the
partnership dissolved in 1993 when Hall filed for bank-
ruptcy . . . TWS could foreclose directly on Moore’s
interest in the underlying claims.

113 P.3d at 1210.

The court found that Hall and Moore did form a partnership
when they purchased the claims, even though it was an oral
partnership that was not supported by a letterhead, a phone
number, a bank account, a tax identification number, or federal
tax returns. The court further found that the partnership was dis-
solved by force of law when Hall filed for bankruptcy and that no
new partnership was thereafter created. Accordingly, the decision
of the superior court was upheld and TWS was authorized to
foreclose directly against Moore’s interest in the Marshall Dome
claims.

STAY IN BANKRUPTCY W ILL NOT BE EFFECTIVE AGAINST

NON-DEBTOR DEFENDANT IN THE ABSENCE OF UNUSUAL

CIRCUM STANCES

The case of Morris v. Rowallan Alaska, Inc., 121 P.3d 159
(Alaska 2005) also involved a bankruptcy proceeding. Morris

filed a complaint against McDonald/Gold Hill Mining Co. and
Ascension, LLC for, inter alia, breach of a contract under which
Morris would permit tailings and overburden to be deposited on
his claims in exchange for drilling services and for help in obtain-
ing permits and approval of a reclamation plan. In July 2003, Gold
Hill and Ascension filed for bankruptcy. Thereafter, McDonald
moved for summary judgment against Morris contending that she
acted only in a representative capacity for Gold Hill and that no
personal claims against her had been asserted in the complaint.
Morris defended by stating that the bankruptcy filing acted as a
stay against McDonald’s proceeding in the superior court. The
superior court granted summary judgment without discussion. The
Alaska Supreme Court reviewed the matter de novo.

The supreme court ruled that the stay did not reach McDonald
because she was not a debtor in the bankruptcy filing. Despite
the evidence that McDonald acquired the claims as “Annette
R. McDonald et. al., D. B. A. Gold Hill Mining Company” and
the subsequent conveyance of the claims to Ascension, LLC by
“Annette R. McDonald,” the supreme court determined that there
was not a sufficient identity of interest between McDonald and
Gold Hill to trigger 11 U.S.C. § 362(a)(1), which provides that
the filing of a bankruptcy petition stays actions or proceedings
“against the debtor.”

The court found that § 362(a)(1) applies narrowly to the deb-
tor and not co-defendants except in “unusual circumstances,” such
as when the debtor and the non-debtor are so bound by statute or
contract that the liability of the non-debtor is imputed to the
debtor by operation of law. The court further found that there was
no allegation in the briefing or suggestion in the record that the
relationship between Gold Hill/Ascension and McDonald was one
of absolute indemnification. The court went on to reverse Mc-
Donald’s summary judgment against Morris because she had
failed to establish that there were no genuine issues of material
fact raised by the pleadings and because it remained unresolved
whether she acted solely in a representative capacity for Gold
Hill.

A L A S K A  —  O I L  &  G A S

R A N D A L  G .  B U C K E N D O R F

—  R E P O R T E R  —

COURT UPHOLDS ORDER FINDING TRANS-ALASKA PIPELINE

SYSTEM  INTRASTATE RATES NOT “JUST AND REASONABLE”

On January 18, 2006, in an unpublished decision, the Alaska
Superior Court upheld the November 2002 Order No. 151 in
Docket P-97-4 by the Regulatory Commission of Alaska (RCA)
which concluded that the 1997–2000 intrastate rates on the 800-
mile Trans-Alaska Pipeline System (TAPS) were not “just and
reasonable” and were “excessive” under Alaska Stat. §§ 42.06.140
and .410(a) of the Alaska Pipeline Act. Decision and Order, Case
No. 3AN-02-13511 CI. According to the superior court, what the
RCA did in Docket P-97-4 was to fully litigate the intrastate rates
on TAPS for the first time 26 years into the life of the pipeline,
rather than allow the owners of the line to continue to base their
rates on a settlement agreement. In its lengthy 51-page decision,
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the court endorsed every aspect of the more than 200 pages of
Order No. 151 that had been appealed by the TAPS owners and
the State of Alaska, including an endorsement of the RCA’s own
imposed ratemaking formula, which was based on straight-line
depreciation of the TAPS assets, rather than a continuation of the
accelerated depreciation schedule that had been used in the 1986
Settlement Agreement between the TAPS owners and the State of
Alaska.

The case originated from a 1997 protest by the state’s two in-
state refiners: Tesoro Alaska Co. and Williams Alaska Petroleum
Inc. The RCA and its predecessor agency, the Alaska Public Utili-
ties Commission, held a series of lengthy administrative proceed-
ings and five years after the initial challenge issued its decision.
Although the Order only covered the years 1997–2000 (the years
that were officially adjudicated before the RCA) the Order essen-
tially applies to all intrastate rates from this point forward. The
TAPS owners appealed the RCA Order and sought a stay of the
more than $100 million of RCA ordered refunds. The TAPS
owners are expected to appeal the Alaska Superior Court decision
to the Alaska Supreme Court.

The same parties also are now involved in litigation in
Washington, D.C., before the Federal Energy Regulatory Com-
mission on the 2005 and 2006 interstate rates on TAPS. A hearing
is currently scheduled to begin in late 2006.

DNR  GRANTS ROYALTY M ODIFICATION REQUEST

On February 1, 2006, the Alaska Department of Natural
Resources (DNR) granted Pioneer Natural Resources Alaska,
Inc. (Pioneer) a royalty modification request under Alaska Stat.
§ 38.05.180(j) for nine state leases that make up the Oooguruk
(bearded seal) field offshore Alaska’s North Slope. Four of the
leases were issued August 1, 1983, with a primary term of 10
years, a 12.5% fixed royalty rate, and a 30% net profit share for
the state. Prior to expiration of each of these leases, prior owners
of the leases drilled on each lease and the wells were certified as
capable of producing in paying quantities, thereby extending the
leases’ primary terms indefinitely. The other five leases were
issued August 1, 2002, with a 16.66667% fixed royalty and a
seven-year primary term. All of the leases are committed to the
Oooguruk unit.

Numerous assignments of the working and royalty interest
shares have occurred over the years, with 70% of the working
interest currently held by Pioneer and 30% held by ENI Petroleum
Exploration Co., Inc. (ENI). The leases in the unit are subject to
a farm-in agreement with ConocoPhillips Alaska Inc., the succes-
sor company to ARCO Alaska, Inc., one of the companies that
drilled several of the initial wells to hold the early leases.

Alaska Stat. § 38.05.180(j)(1)(A) provides the DNR Com-
missioner the authority to grant a modification of royalty to uni-
tized or individual leases. Alaska Stat. § 38.05.180(j)(2) provides
that the Commissioner may not grant a royalty modification unless
the lessee or lessees requesting the royalty modification make a
clear and convincing showing that

(1) those leases are subject to a drilling agreement or opera-
ting agreement under a cooperative unit plan of develop-
ment or operation;

(2) the oil or gas field or pool has been sufficiently deli-
neated to the satisfaction of the Commissioner;

(3) the field or pool has not previously produced oil or gas
for sale;

(4) oil or gas production from the field or pool would not
otherwise be economically feasible; and

(5) a modification of royalty is determined to be in the best
interests of the state.

The DNR determined that Pioneer’s application made a clear
and convincing showing that it met each of these requirements and
that the royalty terms should be modified. By its decision, DNR
cut the royalty to 5% until the leases reach payout, at which time
the rate will increase at 1.875% per year with a cap of 12.5%. The
state kept the net profit share as it applied to certain leases at
30%. The approval is projected to decrease the state’s overall
revenue by $68 million over the life of the project. DNR, how-
ever, felt that Pioneer made it clear that the Oooguruk was a
“stressed” project that would not be economically feasible unless
it paid the state a smaller royalty and that the state would still
collect an estimated $160 million in royalties and taxes over the
field’s life.

The same day as the DNR decision, Pioneer also received its
final permits for the Oooguruk project and has since started con-
struction of the offshore gravel island facility. With Oooguruk,
Pioneer will be the first independent oil and gas company to
produce crude oil on the Alaskan North Slope. All of the other
currently producing fields are operated by either BP Exploration
(Alaska) Inc. or ConocoPhillips Alaska, Inc.

Kerr-McGee also has a similarly situated offshore oil find in
the same vicinity as Oooguruk that it wants to develop and has
asked for a deal similar to Pioneer’s. DNR has not yet issued a
proposed finding on this application.

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS LEGISLATION CREATES ABANDONED AND

ORPHANED WELL PLUGGING FUND

The 2005 Arkansas General Assembly enacted Acts 1265,
1266, and 1267 which create and provide funding for a fund to be
known as the Abandoned and Orphaned Well Plugging Fund. The
Arkansas Oil and Gas Commission is authorized to levy annual
assessments for this fund upon operators of wells producing liquid
hydrocarbons and to also deposit therein any forfeited plugging
and restoration bonds. The Commission will then use the fund, at
Commission discretion, to plug any abandoned wells under cir-
cumstances where the person or persons liable for plugging cannot
be compelled to do so. The initial assessment levied by the Com-
mission is as follows: 1-5 wells, $100 per well; 6-15 wells, $750;
16-50 wells, $1,250; 51-150 wells, $2,000; 151-300 wells, $3,000;
301 or more wells, $4,000.
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C A L I F O R N I A  —  M I N I N G

P A T R I C K  G .  M I T C H E L L

G .  B R A I D E N  C H A D W I C K

—  R E P O R T E R S  —

COURT REJECTS INCIDENTAL TAKE PERM ITS ISSUED PRIOR

TO LISTING A SPECIES

On December 12, 2005, California’s First Appellate District
Court handed down its decision in Environmental Protection

Information Center v. California Department of Forestry and

Fire Protection, 134 Cal. App. 4th 1093, 37 Cal. Rptr. 3d 31 (Cal.
Ct. App. 2005). The court held that the California Department of
Fish and Game (DFG) exceeded its authority in granting an in-
cidental take “permit-in-advance” for species not yet listed as
endangered or threatened. The import of this decision is enor-
mous, given the fact that many developers and mining projects, in
reliance on the incidental take permits, have implemented miti-
gation measures that would not otherwise be required, seeking to
anticipate future listed species and avoid surprises that could
impact the future use of the land. The validity of these previously
issued permits remains in doubt, as the developers and mining
companies brace for the potential onslaught of litigation chal-
lenging the permits and/or unilateral changes to the permits by
DFG. Such unilateral changes are expressly authorized by DFG
regulations. See Cal. Code Regs. tit. 14, § 783.6(c)(2).

N E B R A S K A  —
O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

RENEW ABLE FUELS GET A BOOST

Reducing reliance on foreign oil and reducing emissions of
global warming pollutants and other forms of air pollution are just
two reasons frequently given for developing renewable sources of
energy, including ethanol and other biofuels. Many states, includ-
ing Nebraska, have promoted production of ethanol and other bio-
fuels for several years.

The cause for renewable fuels got a further boost last year
when Congress enacted, and President Bush signed into law, the
Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594
(2005). This act amended the Clean Air Act, adding a new section
211(o), establishing a national renewable fuel program, commonly
known as the Renewable Fuel Standard (RFS) program. This pro-
gram sets a renewable fuels standard that requires the volume of
renewable fuels blended into gasoline sold or dispensed to con-
sumers in the United States to increase from 4 billion gallons in
2006 to 7.5 billion gallons by 2012. Congress set a default stand-
ard in the act that requires 2.78% of gasoline to be renewable fuel.

The act requires the U.S. Environmental Protection Agency
(EPA) to adopt implementing regulations and a credit trading
program for renewable fuel usage. EPA adopted a limited set of

regulations for the default standard for 2006. 70 Fed. Reg. 77,325
(Dec. 30, 2005). EPA concluded that the industry (those involved
with the production, distribution, and sale of gasoline or renew-
able fuels, such as ethanol and biodiesel) would be able on a
national basis to collectively meet or exceed the default standard
for 2006 without any added requirements by the agency. In the
future, EPA will be issuing comprehensive regulations to imple-
ment the full program.

There is still considerable debate about whether on balance
producing ethanol and other biofuels consumes more energy than
it generates as fuel. Whether ethanol and biofuels will make more
than a marginal improvement in energy supplies is still an open
question. While renewable fuels may make gasoline a less pollu-
ting means of transportation, it may not make up for increases in
air pollution in areas where the ethanol and biofuels are produced.

In 2003, Nebraska had seven ethanol plants. As of the date of
this report, Nebraska has 12 operating plants, with 18 more in
various stages of construction and permitting.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C .  T .  H A R D W I C K

—  R E P O R T E R  —

ATTORNEYS’ FEES AND COSTS RECOVERABLE BY

SUCCESSFUL PARTY UNDER PRODUCTION REVENUE

STANDARDS ACT

Newfield Exploration Mid-Continent Inc. v. El Paso Natural

Gas Co., No. 100,699 (Okla. Civ. App. Sept. 30, 2005) (not re-
leased for publication), was a suit over whether successors in
interest to El Paso Natural Gas were entitled to recover attorneys’
fees and costs following summary judgment in their favor. Under
a May 1957 Exchange Agreement between Phillips Petroleum and
El Paso, El Paso was entitled to gas recovered from oil wells
drilled by El Paso, and Phillips was entitled to oil recovered after
a well’s payout. Phillips claimed that, for the period 1957 to 1999,
El Paso had failed to pay Phillips for oil sold. Phillips labeled its
claims as claims for conversion and an accounting, and the parties
stipulated that those were the only claims made. As a conse-
quence, Phillips denied that El Paso was entitled to recover attor-
neys’ fees and costs since its claims were tort claims and not
contract claims or claims under the Production Revenue Standards
Act (PRSA). However, the principal amount sought by Phillips
was $27 million, and total damages sought were $555 million, the
larger sum being attained by the addition of 12% compounded
interest. The court noted that the PRSA was the only basis for a
claim for 12% compound interest and that Phillips had specifi-
cally relied on the PRSA’s 12% compounded interest rate appli-
cable to late payment of production proceeds. The court, thus,
reasoned that notwithstanding that Phillips had labeled its claims
as conversion and accounting, it litigated its claims under the
PRSA and, by so doing, brought its claims under that statute. As
a consequence, Phillips was bound by the PRSA provisions en-
titling the prevailing party to recover costs of suit, including rea-
sonable attorneys’ fees and expert witness fees. However, the
court did find that certain copy costs and costs for file folders,
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binders, index tabs, and other office supplies were not properly
awarded as costs, but were part of the general costs of running
successful counsel’s law firm.

ACTIONS TO AVOID ELECTION TO PARTICIPATE AND

PAYM ENT OF WELL COSTS NOT PERM ITTED

Harding & Shelton, Inc. (H&S) v. Prospective Investment &

Trading Co., Ltd. (PITCO), 123 P.3d 56 (Okla. Civ. App. 2005)
was a dispute over whether PITCO was required to pay certain
costs in connection with the workover of a well in which it had
initially sought to participate and later sought to undo its election
to participate. PITCO acquired an interest in the Metzler leases
and the Metzler #1-13 well in 1996. The Metzler well ceased
producing in 1997. H&S became operator in January 1999, and
in late March of 1999, Consolidated American Resources, L.L.C.
purchased top leases on the underlying minerals. The mineral
owners, with H&S’ backing, filed a lawsuit (Lawsuit #1) against
PITCO to have the base leases declared terminated for lack of
production. While this lawsuit was pending, Consolidated filed a
pooling application with the Corporation Commission to conduct
a workover operation on the Metzler well. While both the Com-
mission proceeding and Lawsuit #1 were pending, PITCO filed
another lawsuit (Lawsuit #2) to force H&S to offer it an interest
in the top leases on the basis that they were renewals of the base
leases. The Commission entered a pooling order in February 2001
for the deepening and recompletion of the Metzler well, naming
H&S as operator. That order did not address the uncertain status
of PITCO’s interest. PITCO subsequently filed a motion to reopen
and correct the pooling order to allow it to participate in the re-
completion of formations already open, but not in the deepening
of the Metzler well. PITCO later withdrew its request when it
reached a letter agreement with H&S allowing PITCO to defer
prepayment until H&S was ready to recomplete the well in exist-
ing open zones. This letter agreement stipulated that H&S did not
admit the validity of PITCO’s interest.

Lawsuit #1 resulted in a judgment canceling the base leases
for lack of production, but did not determine the effective termi-
nation date. PITCO continued to pursue Lawsuit #2 for a deter-
mination of the date the base leases terminated to support its
argument that the top leases were renewals of the base leases. This
attempt was unsuccessful. Then, at the point of recompletion of
the well, PITCO tendered its share of recompletion costs to H&S
with a letter asserting a condition on participation, stating that if
the Metzler well ownership dispute was dismissed by the court or
by PITCO, PITCO’s funds would be returned. H&S refused to
accept the condition, responding that PITCO could withdraw its
prepayment if the condition was not withdrawn within 48 hours.
Otherwise, H&S would consider the prepayment as being sub-
mitted under the Commission order and letter agreement.

The workover yielded disappointing results at higher than
estimated costs. As a result, H&S capitulated to PITCO’s demand,
offering PITCO an interest in the Metzler leases upon payment of
its share of excess costs and lease costs. Without responding to
the offer, PITCO dismissed Lawsuit #2 with prejudice, and de-
manded the return of its “conditional” prepayment, which H&S
refused. H&S then filed Lawsuit #3 in May 2002, seeking judg-
ment for PITCO’s share of excess expenses (in addition to the

prepayment that it retained) and foreclosure of a statutory oil and
gas mechanic’s lien under Okla. Stat. tit. 42 § 145. PITCO coun-
terclaimed for return of its prepayment. The trial court granted
H&S judgment and foreclosed the lien on PITCO’s interest, rea-
soning that PITCO elected to participate and, as such, obligated
itself for these expenses.

On appeal, the court framed the issue as whether PITCO
became obligated for recompletion and operating costs by “elect-
ing to participate” in the recompletion. The court noted that the
parties, which it labeled as “sophisticated and canny players” in
the Oklahoma oil and gas business, had now assumed positions
diametrically opposed to those they held in the earlier litigation
and the Commission proceedings. PITCO argued the Commission
lacked jurisdiction to compel it to pay workover costs because it
never had record title. Further, its prepayment of costs was condi-
tional. The court rejected PITCO’s challenge to the Commission’s
authority, reasoning that the Commission’s order did not compel
payment, but merely allowed owners to elect to participate by
making payment, and that PITCO chose to avail itself of the terms
of the pooling order by its assertion that it owned an interest. The
court further reasoned that if the Commission’s order was flawed
for failing to address the uncertain status of PITCO’s interest,
PITCO could have sought modification to clarify that status,
which it did not do. Thus, PITCO’s challenge was an impermis-
sible collateral attack on a Commission order by seeking at this
time a redetermination of the terms of its participation.

The court next rejected PITCO’s argument that its partici-
pation and payment were conditional. The court noted that H&S
refused to accept PITCO’s condition, had notified PITCO of its
position, had offered to return PITCO’s payment if H&S’ terms
were not acceptable, and PITCO took no action in response. The
court also rejected PITCO’s argument that it could not be liable
because it did not actually have record title to an interest in the
well, reasoning that by failing to successfully condition its accep-
tance of the pooling order, PITCO at least secured a contractual
interest in the reworked Metzler well—something it had long
sought, despite the fact that PITCO no longer wanted it.

PITCO next sought to invoke the court’s equitable powers,
arguing that H&S was guilty of inequitable conduct. However, the
court could not ascertain what H&S should have done differently
short of immediately acceding to PITCO’s demands. H&S had
entered into a letter agreement to accommodate PITCO’s desire
to participate only in the recompletion and not the deepening.
H&S had immediately communicated its refusal to accept the
conditions of PITCO’s participation. The only thing that H&S
refused to do until the very end was accept PITCO’s claim that it
had an ownership interest. The court did invoke equitable estoppel
as a means to prevent PITCO from taking a legal position incon-
sistent with its earlier action and place H&S at a disadvantage.
The equities favored H&S and even if they did not, they did not
favor PITCO.

On its cross appeal, H&S asserted that the trial court had
improperly limited its recovery of attorneys’ fees and costs to
125% of the amount of its lien claim. The trial court had done so
based upon Okla. Stat. tit. 42 § 147.1, which allows a property
owner to discharge the amount of a mechanic’s lien by posting a
bond for 125% of the claimed amount or depositing that sum in
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court. The court of appeals agreed with H&S, holding that the
125% statutory bonding or deposit requirement applied only
to the amount required to discharge the lien, but did not limit
the debtor’s ultimate liability. Attorneys’ fees should have been
awarded without a 125% limitation.

ENFORCEM ENT OF FORGOTTEN CONTRACT BARRED BY

LACHES AND ESTOPPEL

In Chesapeake Operating, Inc. v. Carl E. Gungoll Explora-

tion, Inc., 116 P.3d 213 (Okla. Civ. App. 2005), Chesapeake
and Gungoll entered into an agreement in April 1996, whereby
Gungoll was afforded the option to acquire interests in formations
above the base of Pennsylvania formations that Chesapeake might
acquire in certain lands in Oklahoma. The agreement required no-
tice to Gungoll of a Chesapeake acquisition, provided an election
period, and stipulated that a failure to elect within the period was
deemed an election not to acquire. After the execution of this
agreement, Chesapeake and its affiliates began acquiring pro-
ducing gas reserves in the area. Gungoll was aware of some of
these transactions. Further, in 1997, 1998, and 1999, affiliates of
Chesapeake proposed drilling and did drill certain wells on the
affected lands, and acquired from Gungoll some rights in some
shallow wells. As late as 2001, Chesapeake affiliates and Gungoll
continued negotiations as to interests in the affected lands. Further,
Chesapeake’s affiliates either operated or participated in several
shallow wells, some of which Gungoll operated. Then, after 5½
years, Gungoll made demand on Chesapeake for an inventory of
leases acquired as a prelude to exercising its option to acquire
these leases.

On appeal from summary judgment in favor of Chesapeake
on the basis of laches and estoppel, each party admitted that they
had forgotten the letter agreement. However, on these facts, the
trial court concluded Gungoll acted inconsistently with the letter
agreement by continuing to deal with the Chesapeake affiliates as
if no agreement existed. However, Gungoll claimed that because
it had forgotten about the agreement, it did not have notice of its
rights against Chesapeake as required for laches until the letter
agreement was rediscovered. Laches is not a defense when notice
of a right to proceed or of a cause of action is lacking. However,
the court reasoned that ignorance of the facts does not excuse
delay. One must be diligent and make such inquiry as the cir-
cumstances suggest, and possessing the means of knowledge is
equivalent to actual knowledge. Further, the duty to act with dis-
patch is especially imperative when one claims an interest in
property that is highly speculative. After reciting a few more
maxims, the applicability of which may be questioned, the court
stated that Gungoll entered into the agreement and had knowledge
of it and its enforcement at this late date would be inequitable.

As for estoppel, the court said it applies against a party as-
serting rights when the other party in good faith has relied upon
the conduct of the asserting party and was led to change his po-
sition to his detriment. The court concluded that Gungoll’s course
of business with Chesapeake and Chesapeake’s affiliates for 5½
years led them to rely on Gungoll’s conduct and change their
position to their detriment. Gungoll’s attempt to enforce the con-
tract after years of ignoring it would result in inequity to the
Chesapeake affiliates in an “unearned windfall” to Gungoll.

PREEXISTING OVERRIDE DID NOT ATTACH TO

SUBSEQUENTLY ACQUIRED LEASES UPON RELEASE OF

BURDENED LEASES

In Olson v. Continental Resources, Inc., 109 P.3d 351 (Okla.
Civ. App. 2004), cert. denied Apr. 5, 2005, Olson was the owner
of an overriding royalty on certain leases in Blaine County, Okla-
homa. The only producing well holding those leases was the Matli
#1-17 well. In September 1998, Continental, the operator, set a
bridge plug and removed the tubing from the well. In February
1999, Continental proposed to all working interest owners that the
Matli well be plugged. One of the working interest owners refused
to consent to the plugging, and Continental assigned its interest in
the wellbore to that owner. That owner then assigned its interest
in the leases to Davis Operating Co. Continental then acquired
new leases on the unit in September 1999. Also in September
1999, Davis recompleted and brought the well back into commer-
cial production. In October 1999, Continental sued Davis and
Olson to quiet title. Continental and Davis reached settlement and
dismissed Olson from the suit. The settlement called for Conti-
nental and Davis to release the old leases and to operate under the
new leases. Releases of the old leases were filed in October 2000.
Later, an additional well, the Matli #2-17, was drilled and put into
production. Olson demanded, and was refused, payment for his
override, which Olson asserted carried forward and applied to the
new leases. However, the override did not contain a provision
making it applicable to extensions and renewals.

The court stated that an overriding royalty does not survive
termination of the underlying lease absent fraud, breach of fidu-
ciary relationship, or an agreement otherwise. Further, creation of
an override does not in and of itself result in a fiduciary relation-
ship and, thus, there was no relationship of trust and confidence
between lessee and override owner that prevents the lessee from
acquiring a new lease unburdened by the override upon the ex-
piration of the prior lease. Because the instrument governing the
override did not provide that the override applied to extensions
and renewals, coupled with the fact that the underlying leases
specifically provided that the lessee might surrender the leases by
placing a release of record, the court held that the release of the
old leases effectively terminated Olson’s override, and the over-
ride did not apply to the renewed leases.

The court also rejected the override owner’s claims seeking
recovery on the basis of a sham legal process and civil conspiracy.

ASSIGNEE’S OBLIGATION TO REPAY TAKE-OR-PAY

PAYM ENTS

In Oklahoma Natural Gas Co. v. Apache Corp., 124 Fed.
Appx. 604 (10th Cir. 2005), Kaiser-Francis Oil Co. entered into
a take-or-pay gas sale contract with Oklahoma Natural Gas (ONG)
for the Giles well in 1980. In 1981, because ONG failed to pur-
chase the required volume, ONG made a deficiency payment to
Kaiser of approximately $2 million which ONG could recover by
taking future production in excess of current requirements or by
demanding repayment at the end of the 20-year contract term.
During the term of the contract, ONG had recouped about
$766,000 of its deficiency from production, leaving $1.24 million
due at the end of the term. In 1983, Kaiser assigned its rights in
the Giles well and the 1980 contract to Apache. In its contract
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with Kaiser, Apache agreed to take an assignment encumbered by
a potential liability to repay any outstanding balance for ONG’s
1981 deficiency payment. Further, Apache delivered to ONG a
letter in lieu of transfer and division orders in which Apache
agreed to “assume and be bound by all of the . . . purchase and
sale agreements heretofore executed by Kaiser-Francis . . . with
the same force and effect as though Apache had executed such
original . . . purchase and sale agreements.” Then, in 1988, Kaiser
and ONG negotiated a settlement in which they terminated all
existing contracts, and Kaiser released all claims against ONG,
specifically including those relating to the Giles well.

In suit by ONG against Apache for the unrecouped take-or-
pay payments, Apache contended that Kaiser’s obligation to repay
accrued in 1981 when ONG’s deficiency payment was made. Un-
der the sale agreement between Kaiser and Apache, Kaiser re-
mained liable for all obligations arising before the sale. Further,
the 1980 gas sale contract provided that Kaiser would be relieved
of all obligations accruing under that contract to the extent of any
subsequent assignment of seller’s interest. Apache argued that, as
assignee in 1983, it could only be liable for those obligations
“thereafter accruing” rather than those previously accrued includ-
ing the repayment obligation. Apache also argued that the obli-
gation to repay was extinguished by the 1988 settlement agree-
ment between Kaiser and ONG.

The court of appeals reasoned that, although when ONG
made the deficiency payment a liability for the repayment ac-
crued, none of this altered the express contractual provisions by
which Apache agreed that it would repay the unrecovered defi-
ciency payments at the end of the contract term. Given this ex-
press contract provision to repay, the court rejected Apache’s
argument that its position was analogous to a purchaser taking
property subject to, but not assuming, a mortgage.

As for the Apache/Kaiser contract, it further stipulated that
Apache would perform obligations which were attributable to the
purchased assets, which were incurred in the ordinary course of
operation, and “which arise out of events occurring subsequent to
the effective date of the 1983 contract.” Focusing on the third
element, the court noted the obligation arose out of events oc-
curring both before and after the 1983 effective date. However,
having assumed the express contractual duty for the repayment
obligation at the end of the term, the court found the third element
was satisfied. Finally, the court found that the 1988 settlement
between Kaiser and ONG had no effect on the 1980 contract.
Even though the 1988 settlement was to resolve all claims and
disputes, the only parties to that settlement were Kaiser and ONG,
not Apache and ONG. Because the liability on the 1980 contract
as to the Giles well was assumed by Apache in 1983, the 1988
settlement between Kaiser and ONG did nothing to alter Apache’s
liability.

S O U T H  D A K O T A  —  

M I N I N G

M A X  M A I N

—  R E P O R T E R  —

URANIUM  EXPLORATION AND M INING LEGISLATION

In anticipation of renewed uranium exploration activity in
South Dakota, the Department of Environment and Natural Re-
sources caused legislation to be introduced amending existing
uranium exploration and mining statutes. Senate Bill No. 62
(2006) has been passed by both the House and Senate and for-
warded to the Governor for signature. Regarding exploration for
uranium, S.B. No. 62 raises the surety level to guarantee the costs
of plugging all proposed test holes and reclamation of affected
public and private lands, rather than just 10% of the costs. In
addition, a statewide uranium exploration bond in the amount
of $20,000 is no longer allowed. As to mining for uranium, S.B.
No. 62 authorizes the Board of Minerals and Environment to
promulgate rules regarding the “requirement for construction,
operation, monitoring, and closure of uranium and other mineral
mines using in situ leach processes.” No indication has been given
as to when the Board’s staff may begin drafting such rules.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

DAM AGE AW ARD UPHELD FOR BREACH OF M AINTENANCE

OF UNIFORM  INTEREST PROVISION OF OPERATING

AGREEM ENT

ExxonMobil Corp. v. Valence Operating Co., 174 S.W.3d
303 (Tex. App.—Houston [1st Dist.] 2005, pet. filed), illustrates
the potential hazard in ignoring, as parties to joint operating agree-
ments frequently do, the agreement’s maintenance of uniform in-
terest provision.

ExxonMobil and Valence were parties to a 1983 operating
agreement governing the operation of an oil and gas lease in
Gregg and Upshur Counties, Texas, known as the Gladewater Gas
Unit No. 16, ExxonMobil owning 81.8% of the contract area and
Valence the remaining 18.2%. Three wells produced gas from the
Cotton Valley Lime. Data derived from the drilling of the wells
indicated that there were also recoverable gas reserves in the
shallower Cotton Valley Sand. In 1996 ExxonMobil entered into
a farmout agreement with Wagner & Brown, Ltd. and C.W.
Resources, granting the farmees the right to earn an assignment or
assignments by drilling and completing wells in the nonproductive
Sand interval. Acting under the farmout agreement, Wagner &
Brown and C.W. proposed two wells to Valence. Valence did not
respond to the proposals, although it made inquiry to ExxonMobil
and learned of the farmout. Not having elected to participate in
drilling the two Sand wells, Valence was deemed under provisions
of the operating agreement to have relinquished its interest in the
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wells until the farmees that drilled them had recouped out of
Valence’s share of production the nonconsent penalty of 300% of
Valence’s share of the drilling and completion costs and 100% of
its surface equipment costs. When the farmees proposed three
more wells to Valence, it elected to participate “under protest.”

Valence sued ExxonMobil, contending that it had breached
the maintenance of uniform interest provision of the parties’
operating agreement, which provided in pertinent part that

no party shall sell, encumber, transfer or make other dis-
position of its interest in the leases embraced within the
Contract Area and in wells, equipment and production
unless such disposition covers either:

1. the entire interest of the party in all leases and
equipment and production; or

2. an equal undivided interest in all leases and
equipment and production in the Contract Area.

174 S.W.3d at 311. Interestingly, the parties had stricken the word
“Uniform” from the heading of the section of the printed form of
operating agreement, Article VIII.B.E., “Maintenance of Uniform
Interest,” and the beginning words of its first sentence, “For the
purpose of maintaining uniformity of ownership in the oil and gas
leasehold interests covered by this agreement, and. . . .”174
S.W.3d at 311.

ExxonMobil made two arguments that its farmout had not
violated the agreement. By striking the language stating that the
purpose of the provision was to maintain “uniform” ownership, it
urged, the parties had indicated their intention not to require main-
tenance of uniform interests. It further argued that since the agree-
ment, by its terms, prohibited only the sale, encumbrance, trans-
fer, or other disposition of a party’s interest in the leases and in
wells, equipment, and production, it had not breached the agree-
ment because its farmout had not included any wells, equipment,
and production. Not surprisingly, the court rejected ExxonMobil’s
arguments and held that it had breached the agreement.

A farmout agreement is a conditional assignment, the court
observed, and by its own terms ExxonMobil’s farmout evinced its
agreement to convey its entire leasehold interest in only a portion
of the Contract Area, namely the Cotton Valley Sand. When
ExxonMobil agreed to assign its entire interest in the Sand, it
agreed to transfer a real property interest that included the wells,
equipment, and production pertaining to the Cotton Valley Sand.
The court also agreed with Valence’s dubious argument that the
parties’ striking references to maintenance of “uniform” interests
merely recognized that the parties did not have uniform interests
to maintain, ExxonMobil having 81.8% and Valence 18.2%.
Uniform does not mean equal, of course, and it would have been
sufficient, it seems, for the court to have pointed out that the par-
ties had not vitiated the obligations clearly stated in the agreement
regardless of their intent in striking the statement of purpose.

Less obvious than whether ExxonMobil breached the oper-
ating agreement is whether the breach resulted in the damages
awarded by the trial court. The trial court had assessed damages
both for the three wells in which Valence participated and for
the two wells it was deemed to have nonconsented. It awarded
Valence $310,867.28 for its share of the difference between the
cost of drilling the three wells and the cost to recomplete the

existing wells to produce from the Sand and $523,432.00 for its
having wrongfully been subjected to the operating agreement’s
nonconsent provisions, as well as attorneys’ fees and prejudgment
interest.

ExxonMobil contended that Valence’s proof of damages for
being forced to drill the Sand wells was speculative because there
was no evidence Valence had ever proposed dually completing
the wells, that it would have done so, and that ExxonMobil and
the Railroad Commission would have permitted it. The court dis-
agreed. Valence had shown, the court pointed out, that the opera-
ting agreement allowed Valence to complete the existing wells in
the Sand, that it wanted to produce the existing wells from the
Sand, and that recoverable reserves were there. After farming out,
ExxonMobil was no longer concerned about the cost of exploiting
the Sand, and its farmees had no interest in minimizing the num-
ber of additional wells since they had no right to use the existing
wellbores. If ExxonMobil had not farmed out its interest in the
Sand, it would have continued to have the same interest as Valence
in capturing as much gas as possible from the entire unit by the
most economical means. Valence, the court concluded, had in-
curred additional drilling costs as a result of ExxonMobil’s breach.

ExxonMobil also urged that Valence’s loss of the value of
production from the two nonconsented wells had resulted not from
the farmout but from Valence’s inaction in response to the farmee’s
well proposals. But ExxonMobil did not notify Valence of the
farmout and did not make the proposal. Valence’s obligation to
give timely notice of consent could be triggered only by a well
proposal made as required by the operating agreement. Notice of
a well proposal by a nonparty failed to satisfy the purpose of the
operating agreement’s notice requirement, namely that Valence be
given the opportunity to consent or not to a proposal made by a
party that had agreed to all its terms and provisions—not a
stranger to the agreement with different interests. The court held
that ExxonMobil’s breach of the notice provision had therefore
relieved Valence of the burden of paying the nonconsent pen-
alties.

TEXAS FAIR NOTICE REQUIREM ENTS HELD INAPPLICABLE

TO AGREEM ENT TO INDEM NIFY AGAINST CLAIM S BASED ON

PAST OCCURRENCE

The court in OXY USA, Inc. v. Southwestern Energy Pro-

duction Co., 161 S.W.3d 277 (Tex. App.—Corpus Christi 2005,
pet. filed), declined to extend the requirements in Texas law that
agreements for indemnity against a party’s own negligence must
be expressed in unambiguous terms and conspicuously. These
“fair notice” requirements of express negligence and conspicuous-
ness limit releases and indemnity clauses exculpating a party from
its own future negligence but do not apply, the court held, to
indemnity agreements that shift liability for actions that have
already occurred.

OXY and Southwestern entered into a Seismic and Explora-
tion Agreement for the joint acquisition and ownership of seismic
data and oil and gas leases in Southwestern’s Bouré project. After
it learned of Southwestern’s preexisting inconsistent agreements
that gave certain rights to Skelly Exploration Co., OXY informed
Southwestern that it would not proceed unless Skelly were re-
moved from the project. The parties then entered into a new
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agreement in which Skelly would not participate. Because OXY
had expressed concern about potential claims by Skelly if the
agreement were renegotiated and Skelly eliminated, Southwestern
agreed to indemnify OXY against liability to anyone claiming any
interest from Southwestern through the Seismic and Exploration
Agreement or any subsequent agreement. After settling its claims
against Southwestern based on the preexisting agreements, Skelly
sued OXY, alleging tortious interference with contract, conver-
sion, and abuse of rights. Southwestern contributed to OXY’s
defense but refused to indemnify OXY against liability to Skelly.
After settling with Skelly by paying it $2.5 million, OXY sued
Southwestern on its agreement to indemnify. The trial court
granted summary judgment to Southwestern on the basis that the
indemnity agreement was unenforceable under Texas law, and
OXY appealed.

In reversing the summary judgment for Southwestern and
rendering judgment for OXY on its own motion for summary
judgment, the court noted that the fair notice requirements con-
cern the injustice arising when a contracting party buries a pro-
vision substantially releasing itself from its own negligence in a
way that is inconspicuous. Those concerns were not present here,
it explained. Here instead were two large oil companies with equal
bargaining power after negotiations that specifically contemplated
an agreement whose nature and scope were well known to both.
Moreover, the public policy of deterring misconduct would not be
served by a rule prohibiting indemnity for intentional actions that
have already occurred. To apply such a rule here would have had
the opposite result. It would have allowed Southwestern to induce
OXY to forgo a breach of contract claim and renegotiate based on
a promise of indemnity, and then disavow that indemnity, thus
taking advantage of its own misconduct.

SURFACE OW NERS RECOVER NO DAM AGES FOR NEGLIGENT

OPERATIONS

Mieth v. Ranchquest, Inc., 177 S.W .3d 296 (Tex. App.—
Houston [1st Dist.] 2005, no pet.), involved oil and gas operations
on the plaintiff Kaechele family’s 973-acre ranch under an oil and
gas lease owned by Ranchquest and operated by its affiliate,
Texical Energy Corp. Drilling operations seem clearly to have
been negligent and polluted some four acres of the ranch. The jury
awarded $200,000 as the reasonable cost to repair the property,
plus exemplary damages and attorneys’ fees. The trial court ren-
dered judgment for the defendants, however, on the basis that the
correct measure of damages was diminution in the value of the
land and that the jury had found none. The court of appeals af-
firmed.

Expert real estate appraisers testified for both sides. Moorman,
the lessee’s and operator’s expert witness, testified that the market
value of the land was $750 per acre, or $730,000. If four acres
were contaminated, in his opinion the maximum diminution in the
land’s value would be $3,000. The surface owners’ appraiser,
Haley, concurred that the land’s value was $730,000 before the
contamination but testified that it was worth only $430,000 after-
ward. His basis for the $300,000 diminution in value was the cost
to remediate, plus management or administrative costs typically
incurred in decontamination.

The court of appeals first addressed whether the injury to the
land was permanent or temporary. When an injury to land is tem-
porary and can be remediated at reasonable cost, the proper
measure of damages is the cost of restoration to its condition
immediately preceding the injury. Temporary injuries are inter-
mittent, sporadic, or recurrent injuries to land that are contingent
upon some irregular force, such as rain. The measure of damages
for permanent injuries, those that are of such a character that they
are presumed to continue indefinitely though they may not be
perpetual, is the diminution in the land’s value. In this case the
ground was so injured as to impair the soil’s productivity and had
been constant for several years. The trial court had not erred in
determining that the damage to the land was permanent.

The jury found the diminution of the value of the land to have
been zero. There was no evidence to support that finding, since
testimony from both sides indicated that there was damage to the
land’s value. That being the case, the plaintiffs had the burden on
appeal to show that they had established the correct amount as a
matter of law. The evidence regarding the amount of damages was
conflicting, even if the surface owners’ expert testimony that
diminution is measurable by cost of repair were considered, so
that they failed to do so. The court did not hold , as it might have
done, that the cost of remediation could not serve as a basis for
determining the diminution in the value of land permanently
injured, although the effect of its decision is the same.

M INERAL OW NERS ENTITLED TO HUGE DAM AGES FOR

ABANDONING LESSEE’S HARM  TO WELLBORES;
PROSPECTIVE NEW  LESSEE ALSO M AY GET DAM AGES

Exxon Corp. v. Miesch, 180 S.W.3d 299 (Tex. App.—Corpus
Christi 2005, pet. filed), stands as a sharp warning, as the court
undoubtedly intended, against a lessee’s poor stewardship of its
lessor’s minerals.

Exxon held leases on several thousand acres in the Mary
Ellen O’Connor Field near Refugio, Texas, under terms that were
evidently extremely favorable to the lessors, including a 50%
royalty obligation. Unable to negotiate a lower royalty rate and
other acceptable terms as its operations began to become uneco-
nomical, Exxon plugged its wells and abandoned the leases. The
mineral owners then negotiated new leases with another operator,
Emerald Oil & Gas, L.C., which sought to redevelop the field by
reentering the abandoned wellbores. Emerald encountered unusual
and serious difficulty in using the wellbores and concluded that
the tubing, junk, cut casing, tank bottoms, and other refuse and
contaminants it found in the wells demonstrated a deliberate pat-
tern on Exxon’s part of sabotaging the wells. The mineral owners
and Emerald sued Exxon for waste, negligence, and tortious in-
terference, and the jury awarded $5 million in damages to the
mineral owners for the cost to drill new wells, the value of their
minerals that could no longer be recovered, and loss of pros-
pective bonuses, as well as $10 million in exemplary damages. It
awarded them another $3.6 million for Exxon’s breach of their
leases’ express provision requiring the lessee to fully develop the
lease. The court of appeals upheld the verdict against all of Exxon’s
challenges and reversed the trial court’s judgment against Emerald’s
claims of tortious interference.
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Not very remarkably, the court rejected Exxon’s arguments
that the mineral owners had no cause of action for waste and that
the evidence Exxon committed waste was insufficient. There is a
private cause of action, the court declared, for violations of the
Texas Natural Resources Code’s prohibitions against waste, and
those extend broadly to violations committed in plugging wells,
not just those involving “production, storage or transportation” of
oil or gas, the specific words found in the statute. Moreover, Texas
law has long recognized a common law cause of action for negli-
gent waste or destruction of minerals. Exxon’s duties and respon-
sibilities were not governed wholly by the lease, as it contended:
the plaintiffs’ injuries were not merely the loss of the subject
matter of the lease contract itself but damaged or destroyed well-
bores and, ultimately, the loss of oil and gas reserves. The mineral
owners’ claims based on intentional destruction of the wellbores
and the intentional prevention of their reentry were independent
of and unrelated to any contractual relationship. There was ample
testimony, the court observed, of junk and debris in the wellbores
and that Exxon’s plugging procedures were not standard; and
Exxon’s witnesses did not dispute that (1) there was junk in the
wells, (2) Exxon was the only party who could have put the junk
in the wells, and (3) the junk in the wells made reentry difficult or
impossible.

The court agreed with Exxon that the mineral owners’ cause of
action, brought more than two years after the wells were plugged,
would be barred by the statute of limitations unless the discovery
rule applied to defer its accrual. The discovery rule did apply, the
court held, because the injury was of the type that is inherently
undiscoverable in the exercise of reasonable diligence and is ob-
jectively verifiable. Neither visual inspection nor information from
public records or provided by the lessee would have indicated
waste, and physical evidence of the wells’ condition made the in-
jury objectively verifiable.

The court’s treatment of the measure of damages for waste is
less straightforward. The proper measure, according to Exxon,
was the difference between the value of the mineral property
immediately before the injury and its value afterward, and of
course there is abundant authority that this is the standard in cases
of permanent injury to land. The measure of damages when min-
erals are removed in bad faith, the court observed, is the “en-
hanced value,” or their fair market value without considering the
cost to recover them. Without explaining why a case of damage
to wells is like a case of bad-faith trespass, the court tersely stated
it saw no reason not to apply the same law to waste. The law is
clear, the court further noted, that if a destroyed well can be re-
produced and its costs do not exceed the well’s value, the plaintiff
can recover damages for the cost of reproducing and equipping
the well, so that damages for the cost to redrill were proper. And
the plaintiffs’ claim for lost bonus was not speculative: there was
evidence that Emerald had offered $600,000 for an additional
lease but did not follow through after becoming aware of the well
problems. In view of testimony that there were more than $4.75
million of unrecovered reserves in the portion of the field Emerald
had not leased, another $535,000 in the portion that Emerald had
leased, and lost bonus of $600,000, the jury’s $5 million award
was not clearly wrong. The opinion does not make clear why the
plaintiffs should be entitled both to the cost of replacing the dam-

aged wells and the value of the unrecovered minerals, since it
would seem that the lower of those two values would make them
whole.

Turning to the mineral owners’ claim for Exxon’s breach of
the leases’ express development obligation, the court rejected
Exxon’s arguments that the habendum and surrender clauses had
relieved it of any duty to comply. The clauses provided that if a
producing well were completed, the lessee would prosecute a
continuous development program until the land was fully developed
with at least one well completed in each horizon or stratum ca-
pable of producing in paying quantities for each spacing protocol.
The surrender clauses of the leases expressly prohibited surrender
until full development, the court pointed out. Taking the lease pro-
visions as a whole, the court determined that the development
clause was intended to control over the habendum clause. Exxon
argued that to uphold the plaintiffs’ recovery for its alleged failure
to develop and for the value of unrecovered minerals in place
would be to allow double recovery. These damage awards were
for the same minerals, Exxon maintained, and its argument has a
great deal of appeal. The court brushed Exxon’s argument aside,
without any clear explanation, on the basis that the plaintiffs’ dam-
ages were separate and distinct.

The plaintiffs’ breach of contract claims were, like their tort
claims, not barred by limitations, the court explained, because
Exxon had fraudulently concealed its failure to develop. The court
emphasized that the lease expressly entitled the lessors to “full
information covering all of lessee’s operations on the leased pre-
mises or otherwise pertinent to lessor’s interests,” but that Exxon
had withheld interpretive data. Well files that Exxon had withheld
apparently would have disclosed the existence of horizons capable
of production that the plaintiffs could not otherwise have known
of.

Finally, the court determined that fraudulent misrepresenta-
tions made by Exxon, in the form of incorrect plugging reports,
entitled Emerald to maintain an action for its losses in attempting
to redevelop the field. One who makes a fraudulent misrepresenta-
tion is liable to the persons or classes of persons he intends, or has
reason to expect, to act in reliance on the misrepresentation for
loss suffered through their justifiable reliance. Exxon knew,
according to testimony, that subsequent lessees and operators
would rely on its filings in making decisions about plugged wells.
Moreover, even though there was no contract between the mineral
owners and Emerald when Exxon filed its incorrect plugging
reports, Emerald could maintain an action for tortious interference
with “economic opportunity.” Texas law protects existing as well
as prospective contracts from interference, the court declared.

DRILLING CONTRACT’S INSURANCE PROVISION DID NOT

SHIFT OPERATOR’S LIABILITY BACK TO CONTRACTOR

The court in Helmerich & Payne International Drilling Co.

v. Swift Energy Co., 180 S.W.3d 635 (Tex. App.—Houston [14th
Dist.] 2005, no pet. h.), construed the application of the indemnity
provisions of a drilling contract to the cost to clean up a spill of
drilling fluids that occurred during Helmerich & Payne’s drilling
of Swift’s Post No. 1 Well in Goliad County, Texas.

Subparagraph 14.11 of the parties’ daywork drilling contract,
after a boldfaced heading identifying the section as one allocating
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responsibility for loss or damage, indemnity, release of liability
and allocation of risk, provided in pertinent part as follows:

Notwithstanding anything to the contrary contained here-
in, . . . the responsibility for pollution and contamination
shall be as follows: . . . [Swift] shall assume all respon-
sibility for, including control and removal of, and shall
protect, defend and indemnify [Helmerich & Payne] from
and against all claims, demands, and causes of action of
every kind and character arising directly or indirectly
from all other pollution or contamination [i.e., other than
that originating above the surface] which may occur
during the conduct of operations hereunder, including,
but not limited to, that which may result from fire, blow-
out, cratering, seepage or any other uncontrolled flow of
oil, gas, water or other substance, as well as the use or dis-
position of all drilling fluids . . . . [Swift] shall release
[Helmerich & Payne] of any liability for the foregoing.

180 S.W.3d at 639. Paragraph 13 of the contract required the con-
tractor, Helmerich & Payne, to procure and maintain specified
insurance coverage, including a policy of comprehensive and
general liability insurance, and to include Swift as an additional
insured. Among other things, it required that all policies provide
that “all deductibles . . . shall be the sole obligation of [Helmerich
& Payne],” but it otherwise contained no requirements regarding
the deductible for the policy. Helmerich & Payne obtained the
required policy, under which Swift was named as an additional
insured, with a deductible of $750,000 per occurrence. The poli-
cy made no provision for allocation of any deductible between
Helmerich & Payne and Swift.

After Swift spent $155,078.86 in cleaning up the spilled drill-
ing fluids, it made a claim to the insurer. The claim was denied
since its amount was below the deductible. Helmerich & Payne
then refused to reimburse Swift’s cleanup costs and filed suit for
a declaratory judgment that the drilling contract allocated liability
for the spill to Swift. The court of appeals reversed the trial court’s
summary judgment for Swift and rendered judgment for Helmerich
& Payne on the contractor’s own summary judgment motion.

Swift argued that although Paragraph 14.11 allocated liability
for the spill to the operator, Paragraph 13 constituted an indepen-
dent obligation that formed the basis of its claim. The court disa-
greed. The court declined to decide whether the language of Para-
graph 13 specifying the required contents of an insurance policy
imposed an obligation on Helmerich & Payne to reimburse Swift.
Assuming it did, it would be contrary to Swift’s assumption of
responsibility and indemnification of the contractor under Para-
graph 14.11. The words “notwithstanding anything to the contrary
contained herein” at the beginning of Paragraph 14.11 meant that
it was intended to supersede conflicting provisions. Accordingly,
the contract imposed liability for spills on Swift.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

RESERVATION OF “OIL RIGHTS”  DOES NOT INCLUDE GAS

In Mullinnix LLC v. HKB Royalty Trust, 126 P.3d 909 (Wyo.
2006), two cases were consolidated, both of which addressed the
issue of whether the reservation of “oil rights” in deeds in the
1940s in Campbell County, Wyoming, included gas. In the first
case, predecessors of the appellants (Hickmans) granted a war-
ranty deed to Willard, reserving “to the grantors one-half of all oil
and commercial gravel rights” in the property. The appellees
(Groves) are the successors in interest to the grantee. In 2001,
Groves filed an action seeking to quiet title to all coalbed methane
underlying the property, while Hickmans filed a counterclaim
seeking a declaration that they owned one-half of all gas. Hick-
mans contended that the term “oil rights” had a particular meaning
when the deeds were executed in 1944 in Campbell County, which
included gas, and they filed affidavits supporting that contention.
The district court granted summary judgment in favor of Groves,
ruling that the warranty deed was unambiguous and, as a matter
of law, the reservation of “oil rights” did not include a reservation
of gas. Hickmans appealed that summary judgment to the Wyo-
ming Supreme Court, which reversed and remanded for trial, find-
ing that a question of fact was raised as to whether oil rights had
a particular trade usage at the time the deed was executed. Hick-

man v. Groves, 71 P.3d 256 (Wyo. 2003).

After reversal of this summary judgment in Hickman, the
district court consolidated the Hickman case with a factually simi-
lar district court case (the Mullinnix case). In the Mullinnix case
Rothwells executed a warranty deed conveying certain property
to Parnells, reserving “one-half of all the oil rights” in most of the
property and “one-fourth of the oil rights” in the remainder. In
1968, Johny Mullinnix, acting on behalf of Mullinnix 67 Asso-
ciates, contacted Rothwells regarding their mineral interests. Mul-
linnix LLC is the successor in interest to Mullinnix 67 Associates.
In 1968 Rothwells signed a mineral deed conveying their mineral
interests to Mullinnix, paid for with a 10-day sight draft which was
specifically subject to approval of title to the property by Mullinnix.
Mullinnix paid the draft when it was presented. Before paying the
draft, however, Mullinnix conducted a title search and discovered
that Rothwells had reserved an interest “in oil rights.” He was
concerned the reservation created some uncertainty and contacted
Parnells to clarify the matter. Toward such end, Mullinnix pre-
pared a document entitled “Declaration of Interest” for Parnells’
signature, which stated that they owned an undivided one-half
interest in the oil, gas, and associated hydrocarbons and other
minerals in some lands, and an undivided one-fourth interest in
the oil, gas, and associated hydrocarbons in other lands. Parnells’
attorney struck the “other minerals” language from the declara-
tion, leaving the reference to “oil, gas and associated hydrocar-
bons.” With such form, Parnells signed the declaration and it was
recorded in Campbell County in 1968.

In 2001, Mullinnix LLC filed an action in district court for
declaratory judgment and to quiet title to the mineral interests it
had acquired through its transaction with Rothwells. The district
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court granted summary judgment to Mullinix in which it found
that the declaration of interest achieved its stated intent of clari-
fying the interest held. After the Hickman case was reversed by
the Wyoming Supreme Court, the district court withdrew its ori-
ginal grant of summary judgment to Mullinnix. After trial, the dis-
trict court ruled that Mullinix’s claims of estoppel and waiver
pursuant to the declaration of interest were not supported by the
evidence.

In the consolidated cases, the district court ruled that Mul-
linnix and Hickmans did not satisfy their burden of proving that
use of the term “oil rights” in deeds in Campbell County in the
1940s had a particular trade usage which included the “gas rights.”
The court found that, while the term “oil rights” was undoubtedly
used during the 1940s in Campbell County during informal dis-
cussions to refer to the bundle of rights associated with surface
and subsurface holdings, warranty deeds recorded during that
period generally referred with more exacting specificity to those
substances being reserved by the grantor in a conveyance. Both
Hickmans and Mullinnix appealed to the Wyoming Supreme Court.

The supreme court found substantial evidence supporting the
district court’s conclusion that “oil rights” in deeds does not in-
clude gas. One of the appellees, Pennaco Energy, Inc., requested
that the supreme court revisit decisions holding that even when the
language of a deed is unambiguous the court should consider the
“surrounding circumstances” in determining the meaning of its
terms. Since deeds are relied upon by parties other than those to
the deeds, Pennaco argued that the interpretive procedure intro-
duces too much uncertainty into real property title. The supreme
court declined to do so, stating that such a decision would result
in real property documents being interpreted in accordance with
the meaning of terms as the court understands them at the time
and place of interpretation of the document, rather than at the time
and place of execution of the document. The court distinguished
this from the parol evidence rule by stating that the parol evidence
rule prohibits parties from supplementing or contradicting the terms
of a contract whereas the rule does not prohibit use of extrinsic
evidence of the circumstances surrounding the execution of the
deed to interpret the meaning of its terms. Once the terms of the
agreement have been identified, the parol evidence rule ceases to
operate. The court quoted its first decision in Hickman, relying on
Williston’s Treatise on Contracts, and stated that “evidence of
usage may be admissible to give meaning to apparently unam-
biguous terms of a contract where other parol evidence would be
inadmissible.” Mullinnix, 126 P.3d at 921.

The court stated that “[i]t is currently the widely-accepted
rule that custom and usage may be proved to show the intention
of parties to a written contract or other instrument in the use of
phrases of a peculiar technical meaning which, when unexplained,
are susceptible of two or more plain and reasonable construc-
tions.” Id. Parol evidence is admissible to establish trade usage
and that is true even though the words are, in their ordinary or
legal meaning, entirely unambiguous. Thus the supreme court de-
clined Pennaco’s request to adopt the definition of the term “oil
rights” to be applied in every legal document coming before Wyo-
ming courts, since this would not serve to effectuate the intent of
the parties to documents and would undermine the court’s deed
interpretation jurisprudence developed over more than 100 years.

Mullinnix then argued that the district court erred in refusing
to recognize the declaration of interest as defining the ownership
of Rothwells and Parnells. The supreme court upheld the district
court’s conclusion that the declaration of interest did not affect the
parties’ interest in the mineral estate. It was signed only by Parnells
so it could not modify their interest, nor did it transfer any interests,
since it lacked words of conveyance. Mullinnix then claimed that
under the doctrine of equitable estoppel, laches, and/or waiver, the
declaration of interest prohibited Parnells from claiming they owned
the entire gas estate. The court found two problems with this ar-
gument. One, the language of the declaration did not support
Mullinix’s claim that Parnells relinquished or waived their interest
in the gas by signing it, and the record indicated that Mullinnix
did not rely on Parnells’ execution of the declaration when it pur-
chased Rothwells’ mineral interest. Since Parnells did not sign the
declaration of interest until one week after the draft was paid, there
was no detrimental reliance by Mullinix at the time it purchased
the interest. In addition, the supreme court found that the declara-
tion of interest lacked a recognition by Parnells that Rothwells or
Mullinnix owned a portion of the gas interest. The declaration did
not include any language of exclusivity to indicate that Parnells
only owned the stated interest. Consequently, there was no basis
in equity to prevent Parnells from asserting they owned the dis-
puted gas estate.

While the supreme court declined Pennaco’s request to adopt
the definition of the term “oil rights” to be applied in every legal
document coming before Wyoming courts, it effectively provided
an interpretation of the numerous Wyoming deeds reserving “oil
rights.” Such reservations, in the absence of other language, do
not include gas.

LESSORS OF LEASE W ITH NO WARRANTY ARE ESTOPPED

FROM  ASSERTING AFTER-ACQUIRED TITLE

In 1975, members of the Harriet and Marton families (Harriet-
Marton), who collectively owned the oil and gas under the N/2 of
Section 19, executed a lease in favor of Gibbs, in which Gibbs
obligated themselves to commence drilling an exploratory well.
The lease was conditioned upon completion of the well and had
a primary term of three years. Although the lease agreement was
not recorded, a memorandum referring to it was recorded in 1976.
Pursuant to the lease, the Catherine No. 1 and Catherine No. 2
wells were completed in 1976 and 1977, respectively. Upon
William Gibbs’ death, a probate was opened and Harriet-Marton
filed creditors’ claims in the probate proceedings, based on the
1975 lease agreement. The claims sought an accounting of income
received and expenses paid and payment of any sums due in re-
gard to the Catherine No. 1 well. The creditors’ claims were settled
in 1994 in an Agreement Concerning Creditors’ Claims (Agree-
ment) entered into between the personal representatives of the
estate and the then current Harriet-Marton entities. The Agree-
ment recognized that Harriet-Marton was not entitled to any pro-
duction proceeds at that time because expenses had exceeded
revenues.

In 1998, Harriet-Marton granted to Lance-Williams (Appel-
lees) oil and gas leases covering the same property. The lessors
were the same as, or successors in interest to, the Harriet-Marton
mineral owners who were parties to the 1975 agreement with
Gibbs. In each of the 1998 leases, the lessors struck the warranty
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provision. In 2002, Harriet-Marton recorded in the county a
Notice of Claim of Interest in Real Property, stating that an
interest was claimed based on the 1975 lease agreement. Harriet-
Marton then filed a civil action against the Gibbs distributees. The
complaint alleged breach of the Agreement and the 1975 lease
agreement, and alleged that the 1975 lease agreement had ter-
minated due to lack of oil and gas production in paying quantities.
After filing their suit, Harriet-Marton formed a limited liability
company called the Catherine No. 1, LLC, whose members were
either original mineral owners or successors in interest to the ori-
ginal mineral owners who signed the 1975 lease agreement and
who were also the lessors or successors in interest to the original
lessors who signed the 1998 leases. The action against the Gibbs
distributees was dismissed with prejudice in 2003 prior to any ad-
judication. As part of the settlement the Gibbs distributees assigned
their interest in the 1975 lease agreement to Catherine No. 1,
LLC, leaving it with a 96% interest in the rights granted in the
1975 lease agreement. Subsequently, Harriet-Marton and Catherine
No. 1, LLC assigned to the appellant, Kennedy Oil, all of their
right, title, and interest in the 1975 lease agreement. As part of the
same transaction, Harriet-Marton and Catherine No. 1, LLC
leased to Kennedy the oil and gas on the subject property.

As part of its agreement with the lessors, Kennedy undertook
to pursue for itself and the lessors a quiet title action against
conflicting claimants, being Lance-Williams, lessees under the
1998 lease agreement. In 2004, Kennedy filed a quiet title action,
giving rise to this case. The primary basis of Kennedy’s complaint
was that the 1998 leases were executed while the 1975 oil and gas
lease remained in force and effect by virtue of production from or
allocated to the leased lands. On cross motions for summary judg-
ment the district court ruled in favor of Lance-Williams, finding
that (1) Harriet-Marton manifested an unequivocal intention to
enter into the 1998 leases; (2) at the time of the 1998 leases the
lessee had no actual knowledge of the 1975 lease agreement,
while at the time of the 2003 leases Kennedy had actual knowl-
edge of the 1998 leases; (3) Harriet-Marton’s attempt to re-lease
minerals to Kennedy that were already leased to Lance-Williams
offends notions of justice and equity; and (4) equity demands ap-
plication of the doctrine of relation as set forth in Walliker v.

Escott, 608 P.2d 1272 (Wyo. 1980).

On appeal to the Wyoming Supreme Court in Kennedy Oil v.

Lance Oil & Gas Co., 2006 W Y 9, 126 P.3d 875 (Wyo. 2006),
the court found the dispositive issue to be whether Harriet-Marton
and Kennedy were estopped from denying the Lance-Williams’
title. After the supreme court discussed in depth the doctrine of
relation or relation back in patent situations, water right appro-
priations, and under the rules of civil procedure, the court found
the doctrine of relation back not applicable to this case. In Walliker,
the successors to a grantee under a quitclaim deed of an undivided
1/3 mineral interest brought suit against their grantor who had
homesteaded lands and obtained a certificate of location and re-
ceipt for those lands but not yet a patent at the time of the quit-
claim deed. The supreme court held that Walliker’s equitable title
was sufficient to apply the doctrine of relation such that when
Walliker acquired legal title to the lands the title related back to
give effect to the quitclaim conveyance. The supreme court held
that a document conveying only a partial mineral interest rather

than all interest is not a deed in substance in the statutory quit-
claim form and therefore not a quitclaim deed within the meaning
of Wyo. Stat. § 34-2-105, which provides that after-acquired title
does not pass under a statutory quitclaim form unless expressly
provided.

The conveyances at issue in this case were the 1998 leases
which the court found in no way to resemble the quitclaim deed
form prescribed under Wyo. Stat. § 34-2-104. However, the court
found that the doctrine of relation back was not applicable to this
situation since there were no issues of entry or patent. The ques-
tion here was the effect of a series of leases emanating from the
same grantor, which the court found not to meet the circumstances
necessary for application of the relation back doctrine. In this
case, even though the Gibbs distributees had assigned to Catherine
No. 1, LLC their rights under the 1975 agreement, and Catherine
No. 1, LLC and Harriet-Marton in turn assigned to Kennedy their
rights under that agreement, the Kennedy “assignment” was in
reality a new lease. The district court concluded that any interest
in the mineral estate obtained by Harriet-Marton and Catherine
No. 1, LLC as a result of the 2003 assignment from the Gibbs
distributees related back in time so as to give effect to the 1998
leases. The supreme court concluded that the relation back doc-
trine does not apply under these circumstances, but a similar result
is reached by application of the doctrines of estoppel by deed and
after-acquired title. The court stated the general rule that one who
acquires a title or estate which he has previously conveyed is
estopped to assert his after-acquired title as against the grantee
or his successors and that while estoppel is based generally upon
covenants contained in a warranty this rule is not absolute. Des-
pite being a quitclaim in form, a conveyance may give rise to es-
toppel by deed when it “contains language showing that the grantor
intended to convey and the grantee expected to acquire a parti-
cular estate.” Kennedy, 126 P.3d at 884 (quoting 28 Am. Jur. 2d

Estoppel and Waiver § 6). Wyo. Stat. § 34-2-105 does provide a
bar to conveyance of after-acquired title via quitclaim deed speci-
fically in those instances where the deed appears in the statutory
form.

Because the 1998 leases do not resemble the statutory form,
the statutory bar does not apply in this case. The court held that
the 1998 leases conveyed certain and particular mineral interests
notwithstanding the lessor’s excision of the warranty language.
Based on such finding, Harriet-Marton and Catherine No. 1, LLC
are estopped from denying the title Lance-Williams obtained there-
from and they are estopped from raising their after-acquired title
in derogation of Lance-Williams’ interest. On appeal, Kennedy
argued that the 1975 lease takes precedence over the 1998 leases
acquired by Lance and Williams based on Wyoming’s race notice
recording statute, provided that there are no bases for application
of the doctrine of after-acquired title or relation back. The su-
preme court did not discuss this issue at length because to do so
would violate the fundamental principle of the doctrine of es-
toppel by deed.

Given the court’s holding, it appears that an oil and gas lease
in Wyoming, with or without a warranty clause, covers any title
subsequently acquired by the lessor, and that only by express
language will any title subsequently acquired by the lessor not be
covered by an oil and gas lease.
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IBLA  DISCUSSES COM M ERCIAL QUANTITIES STANDARD

UNDER THE M INERAL LEASING ACT

In Ark Land Co., 168 IBLA 235, GFS(MIN) 12(2006), the
Interior Board of Land Appeals (IBLA) addressed the standards
for establishing the existence of “commercial quantities” under the
coal preference right lease provision of the Mineral Leasing Act.
30 U.S.C. § 201(b) (1970), repealed by section 4 of the Federal
Coal Leasing Amendments Act of 1976 (FCLAA), Pub. L. No.
94-377, 90 Stat. 1083. Before its repeal, 30 U.S.C. § 201(b) pro-
vided that the holder of a prospecting permit who demonstrates
that the land contains commercial quantities of coal is entitled to
a preference right lease. While the Ark Land decision is directly
relevant to only a handful of prospecting permits that have sur-
vived since the 1976 enactment of FCLAA, the decision is inter-
esting from several other perspectives. Notably, the decision’s
discussion of the commercial quantities standard draws a parallel
between that standard and the “valuable deposits” standard appli-
cable to preference right leases for other minerals under the Min-
eral Leasing Act and even the discovery standard applicable under
the Mining Law of 1872.

Ark Land involved an appeal of the BLM’s decision not to
issue noncompetitive coal leases because the operator had not dis-
covered commercial quantities of coal. Following several prior
BLM rulings and IBLA appeals, dating back to 1994, the current
appeal involved the BLM’s latest rejection of the preference right
lease applications. Although the BLM found that the operator’s
“estimated costs of developing the mine, removing the coal, and
processing the coal are reasonable and adequate,” the BLM rejec-
ted the operator’s conclusion with respect to the existence of
commercial quantities of coal. The agency based its rejection on
environmental costs and the price at which the mined coal could
be sold.

The operator appealed, arguing that the BLM erred by basing
its decision on coal prices published after the time of its prior
1997 decision on the application. BLM answered that it is not pre-
cluded from obtaining additional relevant information, postdating
an earlier decision, in assessing whether commercial quantities of
coal are present. In addressing these contentions, the IBLA looked
to the noncoal preference right lease provisions of the Mineral

continued on page 2
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WYOM ING FEDERAL COURT DECLARES IBLA  ACTION

ARBITRARY AND CAPRICIOUS

Coronado Oil Company (Coronado) appealed a decision
of the Interior Board of Land Appeals (IBLA), 164 IBLA 107,
GFS(O&G) 4(2005), affirming a Bureau of Land Management
(BLM) decision which declared a noncompetitive oil and gas lease
held by Coronado terminated due to cessation of production.
In Coronado Oil Co. v. U.S. Department of the Interior, 415
F. Supp. 2d 1339 (D.Wyo. 2006), the U.S. District Court for the
District of Wyoming reversed the IBLA in part and remanded the
case for further consideration. The court held that the refusal to
consider whether Coronado’s efforts to obtain a water discharge
permit constituted reasonably diligent efforts to rework the Blume
Well was arbitrary and capricious.

Coronado acquired the noncompetitive oil and gas lease
(Lease) in July 1970 for a term of 10 years and “so long thereafter
as oil or gas is produced in paying quantities.” 164 IBLA at 108.
The Lease was subsequently extended by the BLM for two years.
In 1982, the Lease entered into its extended term by reason of
production from the Blume Well (Well), the only Well on the
Lease. In 1993, Coronado began having production problems due
to an excessive amount of water being pumped from the pro-
ducing Well. From September 1996 to May 1998, Coronado un-
successfully attempted to restore production on the Well. In a
May 1999 letter, BLM notified Coronado that the Lease was sub-
ject to automatic termination unless (1) Coronado demonstrated
that there was a well capable of production on the Lease, or
(2) Coronado commenced reworking and drilling operations on
the Lease by July 1999, 60 days after its receipt of the notice.
Coronado did not meet the July 1999 deadline; however, it did
send notice to the BLM that it was seeking a National Pollutant
Discharge Elimination System (NPDES) permit from the Wyo-
ming Department of Environmental Quality (DEQ) that would
allow it to bring the Well back into production. After receipt of
Coronado’s notice, the BLM stated that the “lease is now okay.”
In January 2000, Coronado received the NPDES permit from the
DEQ but did not begin to restore production on the Well. After
receiving another notice of termination from the BLM, Coronado

continued on page 3
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Leasing Act, which authorize issuance of preference right leases
upon a showing of the existence of “valuable deposits.” IBLA
observed that the term has been construed by the Department of
the Interior as the equivalent of “the prudent man test supplemen-
ted by a marketability test,” 168 IBLA at 247, imposed under the
Mining Law of 1872 and that, under that standard, the applicant
need only show that there is a “reasonable potential for success.”
Id. (quoting Yankee Gulch Joint Venture v. BLM , 113 IBLA 106,
131, GFS(MIN) 16(1990)).

Under the prudent man/commercial quantities standard, the
IBLA reasoned that information postdating the permit or lease
application is relevant to assessing commercial viability “to the
extent [it] reflect[s] what may have been reasonably anticipated at
that time.” Id. More specifically, the IBLA stated that “‘[p]resent
marketability’ has never encompassed the examination of either
cost or price factors as of a specific, finite moment of time.” Id.

(quoting In re PacificCoast Molybdenum  Co., 75 IBLA 16, 29,
GFS(MIN) 196(1983)). The Board concluded that “prices and costs
are not frozen at the time the [application] is filed and that price
changes that occur prior to a final Departmental decision are prop-
erly considered.” Id.

The IBLA then went on to consider the competing price data
and profitability analyses relied upon by the applicant and the BLM.
There are two points of interest in this evaluation. First, the IBLA
considered all of the data that the BLM had before it when it ren-
dered its decision in 2003, as well as an updated market analysis
submitted to the IBLA after the BLM decision was issued. Id. at
249. In a footnote, the IBLA further observed that an even later
market update that the appellant had sought to submit shortly be-
fore the IBLA had reached its decision would be considered at the
hearing of the matter. Id. at 250 n.19. Thus, it appears that in the
IBLA’s view relevant market information can be submitted and
considered even after a BLM decision and, presumably, at any
time during the appellate process.

Second, the IBLA questioned the BLM’s application of a 10%
rate of return on investment as the standard of whether a prudent
man would be justified in the expenditure of capital, with a rea-
sonable prospect of developing a mine. The IBLA observed that
“we know of no authority in statute, regulation, or precedent that
necessarily requires this rate of return” and that a reasonable rate
of return varies with changes in the economy. Id. at 246.

After reviewing the applicant’s and BLM’s competing market
analyses, the IBLA concluded that the record contained conflict-
ing evidence as to whether commercial quantities of coal did exist
on the land. Recognizing that a preference lease applicant has a
right to an evidentiary hearing before an administrative law judge
when the facts presented in support of the application are alleged
to be sufficient to show entitlement to a lease, the IBLA ordered
such a hearing.
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discovered that the NPDES permit contained an erroneous ex-
piration date. Coronado tried to seek a correction from the DEQ
but was informed that the DEQ could not correct the NPDES
permit without a public hearing. Coronado refused to invest in the
facilities necessary to return the Well to production until the ex-
piration date was corrected. In July 2000, the BLM was dissatisfied
with Coronado’s progress and sent Coronado another notice that
it was required to return the Well to production by August 2000
or the Lease would terminate. In August 2000, the BLM termi-
nated the Lease based upon 43 C.F.R. § 3107.2-2. Basing its deci-
sion on the Mineral Leasing Act, instead of 43 C.F.R. § 3107.2-2,
the IBLA affirmed the BLM’s decision.

The basis of the U.S. District Court’s decision in favor of
Coronado rests on the IBLA’s misapplication of the Mineral
Leasing Act (MLA) and its failure to properly consider 43 C.F.R.
§ 3107.2-2. The MLA expressly provides for three independent
exceptions to the automatic termination of a Lease due to ces-
sation of production. Under 30 U.S.C. § 226(i), a lease does not
automatically terminate if: (1) reworking or drilling operations
were commenced on the Lease with reasonable diligence prior to
or within 60 days after cessation of production; (2) operations or
production is suspended under any order, or with the consent, of
the Secretary; or (3) the lessee is allowed a reasonable time to
place a well in producing status if a well capable of paying quanti-
ties already exists on the Lease. The court held that IBLA er-
roneously treated each of the three independent exceptions as if
they were also mutually exclusive and could not work together to
grant a lessee a new period to commence reworking or drilling
operations on a lease that has ceased to produce. Coronado, 415
F. Supp. 2d at 1349. Although the first exception requires the les-
see to resume drilling and reworking within 60 days, the second
exception grants authority to the BLM to suspend operations or
production thereby accepting the prior period of non-production
for 60 days and granting a new period for compliance. The court
held that IBLA’s interpretation that section 226(i) prevents the
BLM from granting a new 60-day period for reworking or drilling
operations to resume production is an incorrect interpretation of
the statute.

To further support its interpretation the court looked at the
discrepancy between 30 U.S.C. § 226(i) and 43 C.F.R. § 3107.2-2.
The first exception under section 226(i) does not require any
notice to be given the lessee after cessation of production. Under
43 C.F.R. § 3107.2-2, however, the 60-day period for resumption
of operations only begins after notice. The court noted that IBLA
has historically resolved this discrepancy by ignoring the regu-
latory language, yet the BLM repeatedly cites the regulatory
language to Coronado in its communications. The court summa-
rized the situation as follows:

[T]he operator is invited by the language of the regu-
lation to invest in reworking operations under the belief
that he continues to enjoy the protections of section
226(i) for another 60 days even though the agency can
terminate the lease at any time—regardless of its prom-
ises to the contrary—and that termination will be upheld
by the IBLA on the language of the statute. This patently
unfair result is a product of the IBLA’s erroneous and
unlawful application of section 226(i).

415 F. Supp. 2d at 1349. The court stated that the statute and
regulation are reconcilable if the first two exceptions of section
226(i) are read together such that BLM has authority to grant a
lessee additional time to begin operations on a nonproducing
lease. Under this interpretation the regulatory language does not
contradict the statutes. Based on the foregoing, the court reversed
the IBLA’s decision with respect to the Lease termination issue
and remanded the case for IBLA to consider whether Coronado’s
actions after the May 5, 1999, letter were diligent so as to main-
tain the Lease in effect.

U. S. SUPREM E COURT GRANTS CERTIORARI TO ADDRESS 28
U.S.C. §  2415(a) LIM ITATIONS PERIOD IN RELATION TO

AGENCY ACTIONS

On April 17, 2006, the U.S. Supreme Court granted BP
America Production Company’s Petition for a Writ of Certiorari
on the question of whether the six-year limitations period in
28 U.S.C. § 2415(a) applies to federal agency orders requiring the
payment of money claimed under a lease or other agreement. BP

America Production Co. v. Watson, No. 05-669, 2005 WL 3157393
(U.S. Nov. 11, 2005); 2006 W L 985642 (U.S. Apr. 17, 2006).
28 U.S.C. § 2415(a) provides, in part, that

every action for money damages brought by the United
States or an officer or agency thereof which is founded
upon any contract express or implied in law or fact, shall
be barred unless the complaint is filed within six years
after the right of action accrues or within one year after
final decisions have been rendered in applicable admin-
istrative proceedings required by contract or by law,
whichever is later.

There has been a significant split between the circuit courts on
whether 28 U.S.C. § 2415(a)’s limitations period applies to ad-
ministrative proceedings before an agency, or instead is limited to
the filing of actions in court. The Ninth, Tenth, and Federal Cir-
cuits have held that 28 U.S.C. § 2415(a) applies to agency pro-
ceedings seeking the payment of money. 2005 WL 3157393 at
*24. The D.C. Circuit has held that 28 U.S.C. § 2415(a) does not
apply to agency proceedings seeking the payment of money. The
D.C. Circuit is in direct conflict with the Ninth, Tenth, and Feder-
al Circuits.
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FOREST SERVICE ISSUES COST RECOVERY REGULATIONS

In February 2006, the U.S. Forest Service issued new regu-
lations designed to recover costs the agency incurs to process a
broad range of applications for special uses under 30 C.F.R. part
251. 71 Fed. Reg. 8892 (Feb. 21, 2006). The Forest Service is
modifying the fee structure for processing special use permits
based on congressional direction to develop a program to improve
administration of the agency’s special use program. Under the
new rule, the Forest Service will collect fees from some permit
applicants to recover the costs of processing and administering
special use authorizations consistent with recommendations made
by the General Accountability Office. For commercial users of the
public lands, the fees will apply primarily to road rights-of-way
and assorted communication rights-of-way. The fees will be based
on the number of hours that Forest Service personnel devote to
processing an application for a special use permit, and the hours
needed to monitor the approved activity or use. More complex
applications will be assessed a fee based on the estimated number
of hours that agency personnel typically spend in conducting ac-
tivities directly related to processing the application and moni-
toring compliance with the permit. All fees will remain with the
local office where they are collected and can only be used for
processing applications and monitoring authorizations. The Forest
Service cost recovery regulations parallel cost recovery fees is-
sued by the Bureau of Land Management (BLM) last year for
processing rights-of-way applications. See 70 Fed. Reg. 20,970
(Apr. 22, 2005) (codified at 43 C.F.R. pt. 2800).

According to the Forest Service, “[r]ecovery of processing
and monitoring costs will provide additional funding for the agen-
cy to respond more promptly to special use applications, to take
action on expired authorizations, to monitor compliance with
authorizations more effectively, and to satisfy the needs and
expectations of applicants and holders.” 71 Fed. Reg. at 8892.
The agency exempted from its cost recovery regulations fees
for a use or activity conducted by a federal agency that is not
authorized under the Federal Land and Policy Management Act,
the Mineral Leasing Act, the National Historic Preservation Act,
or the Act of May 26, 2000 (which pertains to commercial film-
ing). Thus, the agency will not charge fees for processing hard
rock mining claims, oil and gas drilling permits, or timber sales.
However, the fees would apply to oil and gas pipelines from a
lease because such fees are already authorized under the Mineral
Leasing Act. The Forest Service also exempted from the cost re-
covery regulation fees for applications that require an hour or less
of agency time, applications for recreation permits that require 50
hours or less, and applications for non-commercial uses.

In addition to creating a new fee structure for special use
application processing, the Forest Service incorporated customer

service standards into 36 C.F.R. § 251.58(c)(7) that will apply to
all applications processed under the cost recovery regulations.
Under these customer service standards, the Forest Service will
endeavor to make a decision on an application that falls into a
specified processing category within 60 calendar days from the
date of the receipt of the processing fee. If the application cannot
be processed within the 60-day period, the authorized officer will
notify the applicant in writing, prior to the 30th calendar day of
the 60-day period, of the reason why the application cannot be
processed within the 60-day period and provide the applicant with
the projected date when the agency plans to complete processing
of the application. The new cost recovery and customer service
regulations became effective on March 23, 2006.

FOREST SERVICE ISSUES NEW  FINAL DIRECTIVE FOR

ENVIRONM ENTAL M ANAGEM ENT SYSTEM S

The Forest Service issued a final directive on March 3, 2006,
amending Forest Service Manual 1331, Environmental Manage-
ment Systems (EMS), to provide overall guidance to Forest Service
line officers and employees on how to include EMS in carrying
out national forest land management planning regulations at 36
C.F.R. part 219, subpart A. 70 Fed. Reg. 1023 (Jan. 5, 2005) (as
it relates to Forest Service units and facilities). These regulations
require the Forest Service to adopt broad programmatic environ-
mental management systems to assist with agency planning and
decision-making. The Forest Service originally issued an interim
directive regarding the use of EMS on March 23, 2005, and
requested public comment. The final policy directive issued on
March 3, 2006, incorporates the interim directive regarding EMS
in its entirety and adopts additional policy guidance for Forest
Service line officers and officials. The amended provisions are
available at www.fs.fed.us/im/directives/fsm/1300/1330.doc. See
previous issues of this Newsletter for additional information on
EMS and other policy directives issued under the new Forest Ser-
vice Planning Regulations. Vol. XXII, No. 1 (2005); Vol. XXI,
No. 4 (2004).

FISH AND W ILDLIFE SERVICE ISSUES A FINAL LISTING

DETERM INATION FOR THE GUNNISON SAGE-GROUSE

On April 11, 2006, the U.S. Fish and Wildlife Service deter-
mined that listing the Gunnison sage-grouse as threatened or en-
dangered under the Endangered Species Act of 1973 (ESA) was
not warranted based on the best available scientific and commer-
cial information. 71 Fed. Reg. 19,954 (Apr. 18, 2006) (to be codi-
fied at 50 C.F.R. pt. 17). The Gunnison sage-grouse had been
designated by the Director of the Service as a candidate species
for listing on January 18, 2000, indicating that the Service had
determined the species warranted listing. See 65 Fed. Reg. 82,310
(Dec. 28, 2000). On January 26, 2000, the American Lands Al-
liance, Biodiversity Legal Foundation, and others petitioned the
Service to list the species. 71 Fed. Reg. at 19,954. On January 10,
2001, some of the same petitioners sued the Service alleging it
had not made the required petition findings. Id . In 2003, the
U.S. District Court, in American Lands Alliance v. Norton, 360
F. Supp. 2d 1 (D.D.C. 2003), ruled that the Service’s determina-
tion that the Gunnison sage-grouse was a candidate constituted a
12-month finding on the petition. The parties to this lawsuit en-
tered into a stipulated settlement agreement on November 14, 2005,



MINERAL LAW NEWSLETTER page 5

that required the Service to  make a  listing determination by
March 31, 2006. 71 Fed. Reg. at 19,954. On March 28, 2006, the
plaintiffs agreed to a one-week extension of this deadline. Id.

The Service analyzed the factors affecting the species using
the best scientific and commercial data available (pursuant to sec-
tion 4(b)(1)(A) of the ESA). The present or threatened destruc-
tion, modification, or curtailment of its habitat or range (including
habitat fragmentation, conversion to agriculture and water de-
velopment, roads, power lines, fences, urban development, energy
development, mining, grazing, and invasive weeds) was deter-
mined to potentially impact the populations but, based on the best
scientific and commercial data available, the Service determined
this would not threaten or endanger the species in the foreseeable
future. Similarly, the other factors—overutilization for commer-
cial, recreational, scientific, or educational purposes; disease or
predation; inadequacy of existing regulatory mechanisms; and other
natural or manmade factors affecting the species—were not found
to threaten or endanger the species. The Service based its deter-
mination on information obtained since its 2004 review of the
species. Most of the available scientific literature on the Gunnison
sage-grouse is summarized in the Gunnison Sage-grouse Range-
wide Conservation Plan, a document published in April 2005 un-
der the auspices of the Gunnison Sage-grouse Rangewide Steering
Committee. See 71 Fed. Reg. at 19,954. If impacts on the species
rise in the future to the level of being a threat to the species, or if
populations are declining significantly faster than they were found
to have done in the past, the Service will then reexamine the
listing status of the Gunnison sage-grouse.

In April 2005, the Colorado Division of Wildlife (CDOW)
applied to the Service for a Gunnison sage-grouse Enhancement
of Survival Permit pursuant to section 10(a)(1)(A) of the ESA. Id.
The permit application included a proposed Candidate Conserva-
tion Agreement with Assurances (CCAA) between CDOW and
the Service. The CCAA, the permit application, and the Environ-
mental Assessment were made available for public comment on
July 6, 2005. 70 Fed. Reg. 38,977. The Service states that the
documents for the CCAA are scheduled to be finalized shortly. 71
Fed. Reg. at 19,854.

EPA  AM ENDS GENERAL CONFORM ITY REGULATIONS UNDER

THE CLEAN AIR ACT

The Environmental Protection Agency (EPA) amended its
regulations relating to the Clean Air Act (CAA) requirement that
federal actions conform to the appropriate state, tribal, or federal
implementation plan (collectively, SIP) for attaining clean air
under the National Ambient Air Quality Standards (NAAQS) and
its precursors (referred to as General Conformity rules or regula-
tions) by adding de minimis emissions levels for particulate matter
with an aerodynamic diameter equal to or less than 2.5 microns

2.5(PM ). 71 Fed. Reg. 17,003 (Apr. 5, 2006) (to be codified at 40
C.F.R. pts. 51 & 93). The amendments were published without
prior proposal, and would have taken effect on June 5, 2006. How-
ever, EPA received adverse comments and withdrew the amend-
ments on June 1, 2006. 71 Fed. Reg. 31,092. EPA will take final
action on the parallel proposal published April 5, 2006, to amend
the General Conformity rules after considering comments received.
There will be no second comment period. Id.

The CAA requires federal agencies to ensure that their ac-
tions conform to the applicable SIP for attaining and maintaining
the NAAQS. 42 U.S.C. § 7506 (CAA § 176(c)). These require-
ments are referred to as the General Conformity requirements. The
intent of the General Conformity requirements is to prevent feder-
al actions from causing or contributing to a violation of the NAAQS
or interfering with the purposes of a SIP. 71 Fed. Reg. at 17,003.
This amendment applies to the General Conformity regulations,
which are located at 58 Fed. Reg. 63,214 (Nov. 30, 1993).

The General Conformity regulations apply to all federal ac-
tions taken in areas designated as non-attainment under section
107 of the CAA and maintenance areas with a maintenance plan
under section 175A of the CAA, except for federal actions re-
lating to highway and mass transit funding and approval actions
(which are covered by a different section of the CAA and are ex-
empted from the General Conformity regulations). 71 Fed. Reg.
at 17,004. If the General Conformity regulations apply, a federal
agency must first show that the action will meet all SIP control
requirements. Id. The agency must then demonstrate conformity
by meeting one or more of the methods specified in the General
Conformity rule. Id. However, the EPA has claimed a number of
regulatory exemptions to the General Conformity regulations, in-
cluding de minimis emission levels based on the type and severity
of the non-attainment problem in the area covered by the SIP.
Id. EPA sets de minimis levels because it believes that the Gen-
eral Conformity rule should only apply to major sources. Id .
at 17,005. “Major Source” is defined in 42 U.S.C. § 7479(1); 40
C.F.R. §§ 51.166(b)(1), 52.21(b)(5). The rule change could po-
tentially impact the approval of oil and gas and mining operations
on public lands or minerals in designated non-attainment areas.

2.5This rule sets the de minimis level for direct PM  emissions and
2.5each of its precursors at 100 tons per year (PM  is a particulate

matter with an aerodynamic diameter of up to 2.5 µm, referred to
as the fine particle fraction). 71 Fed. Reg. at 17,005-06.

CONGRESSIONAL ACTION –  IN BRIEF

Congress recently passed Pub. L. No. 109-168, 119 Stat.
3580, to correct minor technical errors in the Energy Policy Act
of 2005, Pub. L. No. 109-58, 119 Stat. 594. The law corrects sev-
eral portions of Section XVII related to the Clean Coal Power
Initiative.

On March 20, 2006, Congress also re-authorized the Upper
Colorado and San Juan River Basin Endangered Fish Recovery
Programs. Pub. L. No. 109-183, 120 Stat. 290. This provides con-
tinued funding for the recovery efforts of the four Colorado River
Endangered Fish Species, the Colorado pikeminnow (ptychochel-
us lucius), humpback chub (Gila cypha), bonytail chub (Gila ele-
gans), and the razorback sucker (Xyrauchen texanus).

FOREST SERVICE APPEAL RULES STRUCK DOW N AGAIN

For the second time in just under a year, a federal district
court has struck down portions of the Forest Service’s appeal
regulations after determining they violate the Decisionmaking and
Appeals Reform Act (ARA), Pub. L. No. 102-381, § 322, 106 Stat.
1419 (1992) (codified at 16 U.S.C. § 1612 note). In April 2006,
the U.S. District Court for the District of Montana found that 36
C.F.R. §§ 215.20(b), 215.12(f), and 215.13(a) were contrary to



page 6 MINERAL LAW NEWSLETTER

the ARA because they improperly limited the public’s right to
participate in the Forest Service decision-making process. The

Wilderness Society v. Rey, No. 03-119-M-DWM (D. Mont. Apr. 3,
2006). As reported in previous volumes of this Newsletter, a fed-
eral district court in California had already struck down 36 C.F.R.
§§ 215.20(b) and 215.12(f) and several other sections of the Forest
Service’s regulations after similarly determining they were prohibi-
ted by the ARA. Earth Island Institute v. Pengilly, 376 F. Supp. 2d
994 (E.D. Cal. 2005). See Vol. XXII, Nos. 3 and 4 (2005) of this
Newsletter.

In the Wilderness Society case, the Montana court also struck
down 36 C.F.R. § 215.13(a), which prohibited parties from filing
an appeal if they did not file substantive written or oral comments
on a proposed activity. The federal court in Montana determined
that the ARA specifically allowed persons who had expressed an
interest in a proposed action, not just those who had filed substan-
tive comments, to file an appeal. Thus, under the court’s reading
of the ARA, a person would have the right to file an appeal of a
Forest Service decision if he or she simply filed a letter with the
Forest Service expressing an interest in the project, but not other-
wise providing substantive comments.

In a subsequent order dated April 24, 2006, the court granted
the plaintiff’s request for declaratory relief by holding that 36 C.F.R.
§§ 215.20(b) and 215.12(f) are contrary to the ARA. The court did
not grant injunctive relief because the federal court in California
had already struck down those regulations on a nationwide basis.
The court then severed 36 C.F.R. § 215.13(a) from the Forest
Service regulations and noted that the regulation previously in
effect, 36 C.F.R. § 215.11(a) (2002), would spring into effect. The
Forest Service appealed the earlier decision in the Earth Island

Institute case, although it is unknown whether the Forest Service
will file an appeal in this most recent case.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

J I L L  D .  C A N T W A Y

—  R E P O R T E R S  —

EPA  EXTENDS DEADLINE FOR UPDATED SPCC  PLANS

The Environmental Protection Agency (EPA) has extended
the date by which facilities must prepare or amend spill preven-
tion, control, and counter measure (SPCC) plans and implement
those plans. See 71 Fed. Reg. 8462 (Feb. 17, 2006), amending 40
C.F.R. § 112.3. Under the new regulation, a facility that was in
operation on or before August 16, 2002, must make any necessary
amendments to its SPCC Plan and implement that plan on or
before October 31, 2007. Facilities that came into operation after
August 16, 2002, must also prepare and implement an SPCC Plan
on or before October 31, 2007, and mobile facilities must prepare
or amend and implement an SPCC Plan on or before October 31,
2007. Id.

The regulations issued by the EPA in July 2002 impose more
stringent obligations than those contained in the 1973 SPCC rule,
including requirements for professional engineers to review and
certify SPCC Plans. The EPA originally issued the new SPCC
regulations on July 17, 2002, but extended the date by which
operators were required to comply with those rules on January 9,
2003 (68 Fed. Reg. 1348), April 17, 2003 (68 Fed. Reg. 18,890),
August 11, 2004 (69 Fed. Reg. 48,794), and December 12, 2005
(70 Fed. Reg. 73,518). The extended time for operations to com-
ply with the more stringent regulations also gives the EPA time to
amend the SPCC rule before owners and operators of facilities are
required to prepare or amend their SPCC plans. In late 2005, the
EPA published proposed rules amending the SPCC requirements
in several areas, including a provision that would allow owners
and operators of facilities with an oil storage capacity of 10,000
gallons or less, that also meet other qualifying criteria, the option
of self-certifying their SPCC Plans in lieu of certification by a
professional engineer (see 70 Fed. Reg. 73,524 (Dec. 12, 2005)).
Comments on the proposed rule were accepted until February 10,
2006, and new regulations are expected later this year. The rule
extending the compliance date for SPCC Plans became effective
on February 17, 2006.

M M S ISSUES NEW  M INIM UM  BLOW OUT PREVENTION

SYSTEM  REQUIREM ENTS

The MMS issued new regulations upgrading the minimum
blowout prevention and well control requirements for well-work-
over operations on the outer continental shelf (OCS) performed
using coil tubing with the production tree in place. 71 Fed. Reg.
11,310 (Mar. 7, 2006) (to be codified at 30 C.F.R. § 250.616).
The MMS determined that new minimum blowout prevention
(BOP) requirements were necessary because there have been eight
coiled tubing-related incidents on OCS facilities since 1997. The
MMS hopes the new rule will prevent loss of oil control and pro-
vide for increased safety and environmental protection. The rule
became effective on April 6, 2006.

DEPARTM ENT OF TRANSPORTATION ISSUES REGULATIONS

DEFINING GATHERING LINES

The Department of Transportation issued new regulations on
March 15, 2006, defining gas gathering lines for purposes of on-
shore gas pipeline safety standards. 71 Fed. Reg. 13,289 (Mar. 15,
2006) (to be codified at 30 C.F.R. pt. 192). The new definition is
important because it determines at what point gas gathering lines
or transmission lines must comply with the technical and safety
requirements found in 49 C.F.R. part 192. Gas gathering lines are
pipelines used to collect natural gas from production facilities and
transport it to transmission or distribution lines, which then trans-
port natural gas to consumers. The prior regulations defined a
gathering line as: a “pipeline that transports gas from a current
production facility to a transmission line or main.” 49 C.F.R.
§ 192.3. The definition for a transmission line was: a “pipeline,
other than the gathering line, that: (1) Transports gas from a gath-
ering line or storage facility to a gas distribution center, [or]
storage facility. . . .” Id. Because the definitions are circular,
operators and government inspectors have had difficulty distin-
guishing regulated gathering lines from unregulated production
facilities and unregulated gathering lines from regulated transmis-
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sion and distribution lines. The new regulations adopt the Ameri-
can Petroleum Institute (API) Guidelines for the Definition of
Onshore Gas Gathering Lines with a few modifications. Under the
new regulations, operators will use a new risk-based approach to
determine which onshore gathering lines are subject to Pipeline
and Hazardous Material Safety Administration Gas Pipeline Safe-
ty Rules and which safety requirements must be followed. The
regulations were intended to reduce disagreements over classifi-
cations of onshore gathering lines, increase public confidence in
the safety of onshore gathering lines, and provide safety rules con-
sistent with the risks of onshore gathering lines. Additionally, the
Department of Transportation issued new safety regulations under
49 C.F.R. § 192.9 for all gathering lines. The exact safety require-
ments vary depending on the size and location of the gathering
systems, but are designed to prevent corrosion or accidental dam-
age during excavation. The new regulations went into effect on
April 14, 2006.

BLM  ISSUES NEW  REGULATIONS FOR ACREAGE LIM ITATION

EXEM PTIONS AND REINSTATEM ENT OF OIL AND GAS LEASES

On March 24, 2006, the Bureau of Land Management (BLM)
issued new regulations to conform to two separate provisions of
the Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594,
that modified oil and gas lease acreage limitations and oil and gas
lease reinstatement provisions. 71 Fed. Reg. 14,821 (Mar. 24,
2006). Section 352 of the Energy Policy Act of 2005 extends the
types of lease holdings that are exempt from the lease acreage
holding limitations. Section 371 of the Act extends the time to file
a lease reinstatement petition from 15 months to 24 months. The
new rules became effective on March 24, 2006, and were issued
without a Notice of Proposed Rule Making or public comment
because the regulatory changes were required by the Energy
Policy Act of 2005 and because the BLM determined that the
terms and provisions of the Energy Policy Act of 2005 were very
clear and provided no room for interpretation. 71 Fed. Reg. at
14,821.

The new acreage chargeability regulations modify 43 C.F.R.
§ 3101.2-3 to make it clear that lands committed to communiti-
zation agreements and acreage and leases for which royalty (in-
cluding compensatory royalty or royalty in kind) was paid in the
preceding calendar year are exempt from the acreage chargeability
requirements. Prior to the passage of the Energy Policy Act of
2005, section 184(d) of the Mineral Leasing Act of 1920 limited
the amount of acreage a federal oil and gas lessee may hold in any
one state to 246,080 acres. The same section also provided that
certain types of acreage holdings are exempt from those limita-
tions (i.e., acres committed to federal units). See also 43 C.F.R.
§ 3101.2-3. The amendments to the Mineral Leasing Act and the
new regulations effectively exempt producing leases from the
acreage limitations.

The BLM also issued new regulations regarding the rein-
statement of federal leases at higher rental and royalty rates (Class
II Reinstatements). Section 188(d) of the Mineral Leasing Act of
1920, as amended, provides for reinstatement, under certain cir-
cumstances, of federal oil and gas leases that were terminated for
nonpayment of rentals. Section 371 of the Energy Policy Act of
2005 and the new implementing regulations allow parties to seek

reinstatement of leases that expired before August 8, 2005, if they
file a petition for reinstatement on or before the earlier of: (1) 60
days after the receipt of notice of lease termination; or (2) 15
months after the termination of the lease. 71 Fed. Reg. at 14,823
(to be codified at 43 C.F.R. § 3108.2-3(b)(1)). This change was
necessary to prevent the early termination of several federal oil
and gas leases for failure to pay annual rentals. During the rele-
vant time period, several lessees did not receive proper notices
regarding rental payments because of an upgrade in the MMS
computer system.

Finally, the Energy Policy Act of 2005 and the new imple-
menting regulations extend the maximum time for a lessee to sub-
mit a petition for reinstatement to the BLM from 15 months to 24
months for lessees seeking Class II lease reinstatements. See 71
Fed. Reg. at 14,823 (to be codified at 43 C.F.R. § 3108.2-3(b)(2)).
Lessees seeking a Class II reinstatement under 43 C.F.R. § 3108.2-3
are required to file a petition for reinstatement along with the
required back rental and royalty at the increased rate accruing
from the date of termination by the earlier of: (1) 60 days after the
last date that the lessee of record received notice of termination by
certified mail; or (2) 24 months after termination of the lease. All
of the updated regulations became effective upon issuance on
March 23, 2006.

M M S ISSUES REQUIREM ENTS FOR REPORTING INCIDENTS

ASSOCIATED W ITH OCS  OPERATIONS

The Minerals Management Service (MMS) issued a final rule
revising requirements for reporting incidents associated with outer
continental shelf (OCS) oil and gas and sulphur operations. 71 Fed.
Reg. 19,640 (Apr. 17, 2006) (to be codified at 30 C.F.R. pt. 250).
The rule, effective July 17, 2006, clarifies the requirements for re-
porting incidents, expands the scope of reportable incidents, and
provides more precise definitions and reporting time frames. The
current regulation on accident reporting requires operators, lessees,
easement holders, and other permit holders operating on the OCS
to report all serious accidents, any deaths or serious injuries, and
all fires, explosions, and blowouts. 30 C.F.R. § 250.191. This final
rule broadens the scope of the current regulation to include inci-
dents that have the potential to become serious, including:

Injuries that require the evacuation of the injured per-
son(s) from the facility to shore or to another offshore
facility . . .;

Injuries that resulted in days away from work, restricted
work, or job transfer . . .,

2Reportable releases of hydrogen sulfide (H S) gas, as de-
fined in [30 C.F.R.] § 250.490(l),

Incidents in which a vessel or helicopter collides with an
OCS facility or another vessel at an OCS facility that
result in property or equipment damage greater than
$25,000,

Incidents involving structural damage to an OCS facility,

Incidents involving cranes, personnel handling, or mate-
rials handling equipment,

Incidents that damage or disable safety systems or safety
equipment,



page 8 MINERAL LAW NEWSLETTER

Incidents that require operational personnel to muster for
evacuation for reasons not related to weather or drills,

Gas releases that initiate equipment or process shut-
down, and

Other incidents resulting in property or equipment dam-
age greater than $25,000.

71 Fed. Reg. at 19,641-42.

M M S ISSUES GENERAL RULE REVISING AND CLARIFYING

CURRENT REQUIREM ENTS FOR OCS  OPERATIONS

The Minerals Management Service (MMS) issued a final rule
revising certain existing definitions, clarifying the basis upon which
the Regional Director invokes the requirement for an archaeolo-
gical survey on a lease area, adding notification requirements on
the production status of wells, and updating the public information
and information collection sections. 71 Fed. Reg. 23,858 (Apr. 25,
2006) (to be codified at 30 C.F.R. pt. 250). The proposed rule was
issued on March 23, 2005. 70 Fed. Reg. 14,607. MMS recently
redesigned and renamed some of its forms. This final rule, effec-
tive May 25, 2006, will update the regulations to correspond to
the recently revised forms, provide clarity and explanation of defi-
nitions and forms, and clarify the requirements for first production
notices.

C A L I F O R N I A  —  M I N I N G

P A T R I C K  G .  M I T C H E L L

G .  B R A I D E N  C H A D W I C K

—  R E P O R T E R S  —

RULES REQUIRING DEPARTM ENT OF CONSERVATION TO

APPROVE RELEASE OF FINANCIAL ASSURANCES UPHELD

In Mineral Associations Coalition v. State Mining & Geology

Board, 138 Cal. App. 4th 574, 41 Cal. Rptr. 3d 544 (Cal. Ct. App.
2006), the Mineral Associations Coalition (MAC) challenged the
validity of a regulation that prevented a local lead agency from
returning a mine operator’s financial assurances unless the Di-
rector of the Department of Conservation agreed with the lead
agency’s determination that the mined land had been reclaimed in
conformance with the approved reclamation plan. MAC claimed
that the Surface Mining and Reclamation Act (SMARA) author-
izes the lead agency alone to review reclamation efforts to assure
compliance with the approved reclamation plan. The California
Third District Court of Appeals rejected the claim, holding that
the rule was consistent with SMARA. The court noted that

[b]ecause the Legislature has granted the Board express
authority to determine the circumstances under which no

financial assurances need be posted to ensure reclama-
tion of mined lands, it logically follows that it also inten-
ded the Board to have the implied authority to issue
regulations that pertain to the circumstances under which
financial assurances already in place may be lifted upon
the completion of reclamation.

41 Cal. Rptr. 3d at 554.

C O L O R A D O  —  M I N I N G

H O W A R D  R .  H E R T Z B E R G

—  R E P O R T E R  —

LIABILITY FOR SUBSEQUENTLY DISCOVERED DAM AGES

FROM  SUBSIDENCE FROM  COAL M INING OPERATIONS

In Tatum v. Basin Resources, Inc., No. 03CA0750, 2005 WL
3071564 (Colo. Ct. App. 2005) (not released for publication), the
Colorado Court of Appeals affirmed the trial court’s award of dam-
ages against Basin for damage to the Tatums’ residence caused by
subsidence from coal mining operations that had ceased in 1988.
This was the Tatums’ second suit against Basin for damages to their
residence caused by subsidence resulting from the same discon-
tinued mining operation. The first suit, filed in 1992, “did not al-
lege any future damages and did not request compensation for any
possible prospective injury.” 2005 WL 3071564 at *1. In 1997,
after a bench trial, the court awarded the Tatums damages based
on diminution of property value. During the next few years, the
Tatums did not detect any additional damages to their residence.
When new cracks subsequently appeared, the Tatums sued, al-
leging additional damage from new subsidence, and alleging they
were entitled to damages under the Colorado Surface Coal Mining
Reclamation Act (Act), Colo. Rev. Stat. §§ 34-33-101 through
34-33-137, for Basin’s “failure to perform its common law duty
to provide adequate subjacent support for the surface above the
mine workings.” 2005 WL 3071564 at *1. Again, after a bench
trial, the court found that the Tatums suffered “substantial and
material subsidence damage” occurring after the first suit, and
found that the damage, which greatly reduced the property value,
was caused by the underground operations. The trial court awar-
ded damages based on the diminution of the property value, less
the amount of damages awarded in the first suit.

In its appeal, Basin argued the new damages were in effect a
continuation of the permanent injury that was the basis for the first
suit, and therefore a claim for such damages should have been
made in the first suit. In rejecting that argument, the court of
appeals reviewed the case law on claims for permanent injuries,
then upheld the trial court’s finding that the newly discovered
damages were in the nature of unpredicted and unforeseen addi-
tional subsidence, and also found that the new damages fell out-
side the parameters of a permanent injury. The court of appeals
said: “[W]e are not convinced that in enacting the . . . Act the
General Assembly contemplated” requiring a homeowner “to specu-
late about what damages might occur in the future as a result of
unknown causes, particularly subsidence.” Id. at *3. Another fac-
tor the court of appeals appeared to find relevant concerned the
“extensive evidence” that the mine “was especially prone to di-
lapidation and degradation due to poor structural conditions.” Id.
The court of appeals also rejected Basin’s claim that it had the
right under the Act to elect to either repair the residence or pay
the homeowners for the reduced value of their property due to the
subsidence.
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GENERAL M INERAL RESERVATION DOES NOT INCLUDE

SAND AND GRAVEL

In Kinney v. Keith, 128 P.3d 297 (Colo. Ct. App. 2005), the
issue was whether a general mineral reservation included sand and
gravel. The Colorado Court of Appeals held it did not, and that
the sand and gravel were part of the surface estate. In analyzing
the issue, the court noted that absent ambiguity, a deed is to be
construed from its “four corners” and extrinsic evidence is not al-
lowed. It also noted that “reservations are construed more strictly
than grants, and any ambiguities in a reservation are construed
against the grantor.” Id. at 303. The court also said “Colorado
appears to follow the rule that general mineral reservations are
inherently ambiguous in regard to whether sand and gravel are
included” and that in resolving that issue, the courts look to the
grantor’s intent. Id. at 305.

In addition to looking at case law from other states, the court
examined two Colorado cases dealing with whether a mineral res-
ervation included sand and gravel. In one case, Farrell v. Sayre,
270 P.2d 190 (Colo. 1954), the surface consisted only of sand and
gravel; the Colorado Supreme Court, holding that the reservation
did not include sand and gravel, reasoned that to hold otherwise
would in effect nullify the grant of the surface estate. In the other
case, Morrison v. Socolofsky, 600 P.2d 121 (Colo. Ct. App. 1979),
sand and gravel existed under the entire surface, and mining the
sand and gravel would have destroyed the surface. In the course
of holding in Morrison that the mineral reservation did not include
sand and gravel, the court of appeals looked to extrinsic evidence,
on the basis that the general reservation of “all minerals” was
inherently ambiguous.

In the case at hand, the court indicated that a determination
of whether a mineral reservation includes sand and gravel will not
necessarily depend on whether mining the sand and gravel would
destroy the surface. Even if such mining will not destroy the sur-
face, that will not necessarily mean the reservation includes sand
and gravel. The court also said that a general mineral reservation
typically does not include sand and gravel, and it paid homage to
ejusdem generis. With regard to that rule of construction, the
court indicated that a reservation of oil, gas, and other minerals
generally would not include sand and gravel. The court gave no
weight to the U.S. Supreme Court’s decision in Watt v. Western

Nuclear, Inc., 462 U.S. 36 (1983), viewing that case as limited to
congressional intent as to mineral reservations under the Stock-
Raising Homestead Act, and of little significance in private deeds.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

BUY-DOW N PAYM ENT SUBJECT TO SEVERANCE TAX

In 1996 the Attorney General of Mississippi entered into a
retention letter with the Mississippi law firm of McDaniel & Blair,
under which the firm was appointed as a special assistant to the
Attorney General in assisting the Mississippi State Tax Commis-
sion to investigate and determine if additional severance taxes
were due the state as a result of the buy-out and buy-down agree-

ments being entered into in Mississippi since 1993 between gas
producers and gas purchasers. The retention letter provided that
the attorneys’ fees would be 15% of the net recovery received as
a result of an inquiry and/or demand letter by the firm and/or
prosecuted by the Tax Commission and 25% of the net recovery
obtained through litigation. The letter also provided that the
law firm would advance all costs and expenses initially, with the
amounts approved by the Attorney General to be reimbursed from
gross recoveries.

The firm sent identical letters to approximately 30 Missis-
sippi gas producers, including Pursue Energy Corporation, as fol-
lows:

Please be advised that our firm has been employed
by the State of Mississippi, acting by and through the
Attorney General and the Mississippi State Tax Com-
mission, as Special Assistants to the Attorney General to
investigate, research, and initiate proceedings against any
entities which failed to pay applicable severance and/or
income taxes on revenues they received from gas fields
located in Mississippi. In this regard, the State believes
that some gas producers failed to pay severance and/or
income taxes due the State on gas contract settlements
which included, among other things, take-or-pay, gas buy-
down or buyout, price deficiency and ratable take pay-
ments from gas purchasers for gas fields in the State of
Mississippi. The State of Mississippi believes that such
payments triggered severance and income tax obligations
which were not properly paid and which may remain
due.

Within thirty (30) days of this letter, we hereby re-
quest that you provide the State of Mississippi, acting
by and through our firm, with the following information
regarding each gas field in the State of Mississippi in
which you received any settlement payments from gas
purchasers since 1980:

1. Name of each Field and County in which it is lo-
cated and each Well involved therein;

2. The total of each settlement for each Well and Field
and the date of payment(s) for each settlement;

3. The amount of funds paid and the allocation of funds
to each settlement category;

4. Whether any portion of the payment(s) was in-
cluded on any income and/or severance tax returns
filed with the State and whether any tax was paid to
the State on each such Settlement; and

5. If you answered YES to Question No. 5 [sic], please
describe the total amount of any taxes paid and the
applicable tax period, the exact manner in which
such payment was calculated, and the return(s) which
included all such income and/or tax.

If your company received any gas contract settle-
ment payment(s), either as an operator or as the actual
working interest owner, please respond with the reques-
ted information within the thirty (30) day time period. If
we do not receive a timely response from your company,
we must conclude that it received taxable payments for
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which taxes were not paid. In that event, we may be
forced to subpoena your records to determine the taxes
due on the full settlement amounts, plus interest and pen-
alties. Please be advised that penalties on such late pay-
ments can be significant.

Please accept this letter as a formal demand from
the State of Mississippi and the Mississippi State Tax
Commission, acting by or through the undersigned firm,
for full payment of all taxes described above which are
owed by your company, either as operator and/or as a
working interest owner, plus interest and penalties.

In re Pursue Energy Corp., No. 02-05339JEE, slip op. at 14-15
(Bankr. S.D. Miss. 2006) (not reported).

Pursue filed suit against the Tax Commission and the Attor-
ney General claiming that the Attorney General could not employ
outside counsel to be paid on a contingent fee basis relying on
State ex rel. Brown v. Poplarville Sawmill Co., 81 So. 124 (Miss.
1919), which held that a special counsel for the Attorney General
should not have an interest in the subject matter of the litigation.
The Attorney General testified by affidavit in the Pursue suit that
there had been an oral agreement with the firm to clarify the re-
tention letter so that the firm would not be paid out of any tax
monies recovered. Instead the Attorney General would apply to
the Mississippi legislature for an appropriation to pay the firm an
amount to be measured by the terms of the retention agreement,
but without any assurance the legislature would appropriate any
amount. The trial court held that the Attorney General was author-
ized to appoint a special counsel. On appeal the Supreme Court
affirmed the trial court. Pursue Energy Corp. v. Mississippi State

Tax Commission, 816 So. 2d 385 (Miss. 2002).

Thereafter, the Tax Commission issued three tax assessments
against Pursue for $8,674,200.00 based on a $79 million buyout
payment (see below); $2,397,014.00 based on deductions Pursue
claimed; and a $354,674.00 use tax assessment. Pursue then filed
a Chapter 11 petition in the U.S. Bankruptcy Court for the South-
ern District of Mississippi. The bankruptcy court denied the Tax
Commission’s motions to abstain, citing In re Searcy v. Knost-

man, 155 B.R. 699 (Bankr. S.D. Miss. 1993) and to lift the auto-
matic stay, citing In re Curtis, 40 B.R. 795 (Bankr. D. Utah 1984).
The Tax Commission appealed the rulings of the bankruptcy court
to the U.S. District Court, which affirmed the bankruptcy court.
Pursue Energy Corp. v. Mississippi State Tax Comm’n, 338 B.R.
283 (Bankr. S.D. Miss. 2005).

On February 3, 2006, in In re Pursue Energy Corp., No.
02-05339 JEE (S.D. Miss. 2006) (not reported), the bankruptcy
court rendered its judgment on the substantive issues between
Pursue and the Tax Commission. The facts, substantially digested,
upon which the litigation was based are that Pursue and several
working interest partners were producing “sour” gas and built and
operated a gas treatment plant to treat the gas. Pursue and its part-
ners, under separate long term contracts, sold the treated gas to
Southern Natural Gas Company. In 1993 Pursue and its partners
entered into separate buy-down agreements with Southern Natural
whereby the price per Mcf was reduced from $11.00 to $3.75 for
a five-year period and then to spot market price thereafter. For
this, Southern Natural paid a total of $79 million, which was
nonrecoupable and nonrefundable, with Pursue’s share being

$38,967,301.00. In 1995, Pursue purchased a nearby “sour” gas
treatment plant from Shell Western E&P for which it was deter-
mined that Pursue had a total capital investment in the plant of
$20,633,573.00. Pursue abandoned its original plant and began
processing all gas through the acquired Shell plant. The Tax Com-
mission contended the $79 million was a prepayment for future
gas and assessed Pursue $8,674,200.00 for its share of the pay-
ment. The Tax Commission also made a separate assessment of
$2,397,014.00 related to the gas processing fee. The bankruptcy
court held as follows:

(1) The demand letter mailed by the law firm on May 2,
1996, was effective to toll the statute of limitations on
the assessments even though it (i) was not issued by the
Tax Commission and (ii) was not on the usual “statute”
form letter used by the Tax Commission.

(2) The buy-down payment was a prepayment for gas and
should be subject to severance tax.

(3) The buy-down payment should be assessed only on the
amount of gas actually produced each month computed
on actual production rather than allocated uniformly over
five years.

(4) Pursue as operator of the field is responsible for the
payment of the entire amount of severance tax due
on the $79 million payment under M iss. Code Ann.
§ 27-25-709.

(5) Pursue should be allowed to utilize the same gas pro-
cessing fee formula specifically as set forth in the “Piney
Woods cases” (Piney Woods Country Life School v.

Shell Oil Co., 539 F. Supp. 957 (S. D. Miss. 1982); 726
F.2d 225 (5th Cir. 1984); 905 F.2d 840, 843 (5th Cir.
1990)) for determining value at the mouth of the well for
severance tax calculations except the capital investment
factor should be $19, 633,513.00, representing Pursue’s
actual investment, and not Shell’s initial capital invest-
ment of $41 million.

Pursue has appealed and the Tax Commission has cross-
appealed to the U.S. District Court for the Southern District of
Mississippi.

During approximately the same time this controversy between
Pursue and the Tax Commission was occurring, a suit was on-
going in state court between Pursue and certain royalty owners in
the fields served by the Pursue/Shell plants as to whether Pursue
could take a deduction for the Shell plant. Sykes v. Pursue Energy

Corp., No. 2000-0525 (Simpson County Chancercy Ct., Miss.
filed Dec. 20, 2000). The royalty owners contended that the capi-
tal costs for the Shell plant had already been recovered and should
not be deducted a second time. The trial was completed and the
trial court withheld rendering a judgment in order to give the par-
ties an opportunity to reach a settlement. At this point, Pursue
filed the Chapter 11 petition discussed above automatically staying
the state court litigation. Ultimately, the stay was lifted subject to
a restriction that the trial court could render an opinion only but
not a judgment. The state court was of the opinion that Pursue
could not take any deductions for the Shell plant. Id., Mem.
Ruling (Nov. 25, 2003). This is different than the opinion of the
bankruptcy court as reported above. The state trial court bifur-
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cated for trial a separate claim by the royalty owners for punitive
damages. The punitive damages claim and the underlying claim
as to the deductibility of the Shell plant are now in the bankruptcy
court.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

ATV  PARK PROPERLY ENJOINED AS INTERFERENCE W ITH

PIPELINE EASEM ENTS

Still v. Eastman Chemical Co., 170 S.W.3d 851 (Tex. App.—
Texarkana 2005, no pet.), decided the appeal by the operator of
an all-terrain vehicle park, doing business under the name Rabbit
Creek Mountain Mud Blast, among other names, of a temporary
injunction against that use of his land.

Eastman, the owner of pipelines buried in five easements
across Still’s ATV park, in 2003 noticed erosion and rutting of the
soil over and adjacent to its pipelines, used to transport highly
combustible hydrocarbons. After continued erosion over the next
several months, Eastman sued Still and was granted a temporary
injunction against his allowing ATVs to be operated over the pipe-
lines. On Still’s appeal, the court of appeals upheld the trial court,
citing the common law rules that a fee owner may not unreason-
ably interfere with an easement holder’s reasonable use and en-
joyment of the easement and may not endanger or interfere with
a pipeline. Eastman’s evidence attributed loss of soil cover over
its pipelines to ATV use, clearly sponsored and encouraged by
Still. There was testimony that continued ATV use was an im-
minent threat not only to the pipelines but to the entire surround-
ing neighborhood, making it imprudent for Eastman merely to
seek a legal remedy and supporting the trial court’s conclusion
that injunction was proper.

TAX APPRAISAL DISTRICT M AY ONLY VALUE THE PORTION

OF A PRODUCING RESERVOIR W ITHIN ITS BOUNDARIES

Devon Energy Production Co., L.P. sued the Hockley County
Appraisal District over its valuation for taxation in Hockley County
of a producing reservoir in which Devon held a leasehold working
interest. Devon Energy Production Co. v. Hockley County Ap-

praisal District, 178 S.W.3d 879 (Tex. App.—Amarillo 2005, no
pet.), reversed the trial court’s judgment for the appraisal district.

Devon produced minerals from the Clearfork Formation un-
der an oil and gas lease covering 731 surface acres, 612.7 acres of
which (approximately 84%) lay in Hockley County and 118.3
acres of which (approximately 16%) lay in Terry County. The
Hockley County Appraisal District, with boundaries coterminus
with those of the county, valued Devon’s leasehold within the dis-
trict at 84% of the total value of the lease. On the basis that the
producing Clearfork reservoir was located 50% in Terry County
and only 50% in Hockley County, however, the adjoining Terry
County Appraisal District calculated the lease’s value for taxation
in Terry County at 50% of the total value of the lease. This sub-
jected Devon to combined taxation in the two counties at 134% of
the value of the lease, which Devon found objectionable.

The court of appeals agreed with Devon that the Hockley
County appraisal violated the provisions of the Texas constitution
prohibiting assessment of property for ad valorem taxation at a
greater value than its fair market value and requiring that all prop-
erty must be assessed for taxation in the county where situated.
The property undergoing appraisal here, the court observed, con-
sisted of minerals beneath a particular tract whose borders are
different than the borders of the surface acreage of the lease.
Hockley County’s method of determining the fair market value of
the minerals in the Clearfork Formation, on which the value as-
signed to the lease was based, amounted to assessment of property
lying outside the county. No one disputed that 50% of the produc-
ing reservoir was in Terry County, it appears, so that the Hockley
County District’s appraisal effectively incorporated 34% of the
formation actually located in Terry County. That it may be diffi-
cult to accurately determine the actual size and location of under-
ground property is no reason to ignore restrictions imposed by
law, the court declared.

DRILLING RIGS HELD SUBJECT TO AD VALOREM  TAXATION

AT OW NER’S PRINCIPAL PLACE OF BUSINESS, NOT

LOCATION ON JANUARY 1

The court in Patterson-UTI Drilling Co. LP v. Webb County

Appraisal District, 182 S.W.3d 14 (Tex. App.—San Antonio
2005, no pet.), reversed the trial court’s determination that two
mobile drilling rigs owned by Patterson were subject to taxation
in Webb County because they were there on January 1 of the tax
year.

In Texas tangible personal property used for business pur-
poses is taxable by a taxing unit for a given year if (1) it is located
in the taxing unit on January 1 for more than a temporary period,
(2) it is normally located in the unit but is outside the unit only
temporarily on January 1, (3) it is normally returned to the unit
between uses elsewhere and is not located in any one place more
than temporarily, or (4) the owner’s principal place of business is
in the unit and the property does not have a taxable situs under
the other criteria. Tex. Tax Code Ann. § 21.02. On January 1,
2002, Patterson’s Rigs No. 27 and 553 were in Webb County, Rig
No. 27 having been there about 159 days and Rig No. 553 about
175 days. Both rigs had been idle for several weeks awaiting the
next drilling contract. Patterson rendered the rigs for taxation in
Scurry County, where it maintained its principal place of business,
but Webb County placed the rigs on its own appraisal rolls on the
basis that the rigs had been located there for more than a tempo-
rary period. Having thus found itself subject to double taxation,
Patterson filed suit against the Webb County Appraisal District.
After a trial on an agreed statement of facts, the trial court agreed
with Webb County.

The court of appeals, using the plain and common meaning
of “temporary” as “lasting for a limited time,” determined that the
trial court had incorrectly applied the statutory provisions to the
agreed facts. The agreed facts established that Patterson’s rigs are
constantly moved from one temporary location to another, re-
maining idle at one job site until needed elsewhere. The rigs were
not taxable in Webb County because they were at their January 1,
2002, locations only temporarily. Although Patterson eventually
secured contracts that kept the rigs in W ebb County throughout
2002, that fact was irrelevant to the taxable situs inquiry. The situs
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of tangible personal property on January 1 is determined by look-
ing back in time to the preceding year.

POST-PRODUCTION COSTS ALLOW ED AS DEDUCTION FROM

LESSORS’ ROYALTY WHERE SETTLEM ENT IS BASED ON NET

PROCEEDS AT THE WELL

The court in Cartwright v. Cologne Production Co., 182
S.W.3d 438 (Tex. App.—Corpus Christi 2006, pet. filed), con-
sidered the calculation of gas royalty under a 1922 oil and gas
lease from the Cartwright family to Cologne’s predecessor. The
opinion does not discuss the royalty provision of the lease but
only the terms of a 1968 gas division order; presumably it was
undisputed that the royalty calculations in question were governed
by the division order. It provided in pertinent part that in settle-
ments for the Cartwrights’ royalty on gas sold at the wells, Cologne
was authorized to use net proceeds received at the wells. Gas
produced from the leased premises was run through facilities for
removal of hydrogen sulfide and compressors on the lease to make
it marketable, and Cologne deducted a proportionate share of the
cost of this treatment and compression in calculating the lessors’
royalty payments. The lessors sued for a declaratory judgment that
the lessee was not entitled to deduct any expenses and for an ac-
counting, and they appealed from a summary judgment against
them.

Addressing the lessors’ argument that the “net proceeds” lan-
guage in the division order did not authorize deduction of post-
production costs, the court noted that royalty is defined as the
landowner’s share of production, free of the expenses of produc-
tion. Expenses incurred in exploring for minerals and bringing
them to the surface are not chargeable to the royalty interest, but
costs incurred after production are normally proportionately borne
by both the operating interest and the nonoperating royalty inter-
est. These include taxes, treatment costs to render the gas market-
able, compression costs to make it deliverable, and transportation
costs. The division order did not modify the general rule, and the
lessee was entitled to deduct compression and treatment costs. The
court remanded the case to the trial court for a determination of
the amount of costs properly deductible and for transfer of venue.

ACCOM M ODATION DOCTRINE APPLIES TO SITE OF INTENDED

FUTURE SURFACE USE

The court in Texas Genco, LP v. Valence Operating Co., 187
S.W.3d 118 (Tex. App.—Waco 2006, pet. filed), rendered judg-
ment that the accommodation doctrine required an injunction
against Valence’s locating its gas well drillsite in Genco’s landfill.

Genco operated an industrial landfill for ash produced at its
coal-fired power plant. Its plan for use of the landfill called for
disposal of waste into one “cell” at a time, filling and sealing one
before beginning disposal into the next. Valence obtained a permit
to drill at a location in Genco’s “cell 20,” in which disposal had
not yet begun but was expected to take place in seven to ten years.
Valence’s locating a well there, Genco alleged, would prevent its
planned use not only of cell 20 but also of other portions of the
landfill, and would reduce its remaining life from 11.37 years to
6.96 years. Valence refused Genco’s request that it drill direction-
ally from a surface location outside the landfill site, as well as its
offer to contribute toward Valence’s increased drilling cost if it

would do so, and began preparations to drill. Genco filed suit and
obtained a temporary injunction but, after trial and a jury verdict,
was denied a permanent injunction.

Under Getty Oil Co. v. Jones, 470 S.W.2d 618, 620 (Tex.
1971), the court noted, the dominant mineral owner’s right to
reasonable use of the surface must be exercised with due regard
for the rights of the surface owner. If the mineral owner has rea-
sonable alternative means of operating, one of which permits the
surface owner to continue an existing surface use and one of which
would preclude that use, this “accommodation doctrine” requires
the mineral owner to use the alternative that allows continued use
of the surface by the surface owner. The surface owner has the
burden, the court went on, to show that the challenged use by the
mineral owner is not reasonably necessary, which may be done
by proving that the mineral owner has available other reasonable
means of production that will not interfere with the existing sur-
face use, and that any alternative surface uses are impracticable
and unreasonable.

In response to two initial jury questions at trial, the jury found
that Genco had an existing surface use that would be precluded or
substantially impaired if Valence drilled at its cell 20 location and
that directional drilling would provide Valence an industry-estab-
lished, reasonable alternative to recover the gas underlying the
land. Based on a jury response to a subsequent question, however,
it also found that Valence’s proposed use was not an unreasonable
surface use requiring it to directionally drill.

The court of appeals agreed with Genco that the jury’s affir-
mative answers to the first two questions established the elements
of the accommodation doctrine and that Valence must therefore
accommodate Genco’s existing surface use. Although waste was
not currently being disposed of in cell 20, cell 20 was indisputably
part of the existing landfill as approved by the state environmental
authority, and Valence’s drilling would cause Genco to lose the
use of some cells and have to redesign others. Several witnesses
testified that directional drilling was an established industry prac-
tice, and there was testimony from both sides concerning the ex-
tent of Valence’s increased cost to do so. There was evidence,
therefore, to support the jury’s findings. The elements of the ac-
commodation doctrine having thus been established, the jury
question that elicited the finding favorable to Valence was super-
fluous and should not have been submitted.

The court’s implicit holding that a planned or intended use
not yet commenced can constitute an existing use that must be
accommodated seems appropriate under the circumstances here.
If the decision stands, though, its reach is uncertain. Future courts
may be called upon to decide, for example, whether drilling may
be enjoined on an undeveloped portion of a platted residential
subdivision if the planned development will be substantially im-
peded.

SEVENTY YEARS OF PRODUCTION IS ENOUGH FOR ADVERSE

POSSESSION AGAINST M INERAL COTENANT

The plaintiffs in Glover v. Union Pacific Railroad Co., 187
S.W.3d 201 (Tex. App.—Texarkana 2006, pet. filed), sued pro-
ducers of oil and other alleged owners of a six-acre tract con-
sisting of half the width of a railroad right-of-way.
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T. M. Campbell, owning the land within and on both sides of
the right-of-way, had conveyed the land lying south of the south
boundary of the right-of-way to G. B. Turner in 1904. The Turner
land passed to Edna Nettleton who, on May 2, 1931, executed a
mineral deed conveying a 25% mineral interest to Carol L. Simp-
son, subject to an oil and gas lease that apparently is still in effect.
Meanwhile, Fannie Campbell, the widow of T. M. Campbell, exe-
cuted an oil and gas lease purporting to cover the right-of-way,
and oil production was established shortly thereafter. The plain-
tiffs inherited the mineral interest of Carol L. Simpson on her
death in 1985 and claimed the right to royalty on production from
the land between the south right-of-way boundary and its center
line.

Clearly, under established law, the 1904 deed from Campbell
to Turner had conveyed the south half of the right-of-way, includ-
ing the minerals, and there was no question that Simpson had been
conveyed a 25% mineral interest in the tract. The main issue was
whether the defendants had a viable limitations defense based on
adverse possession.

The defendants’ adverse possession defense was complicated
by the fact that their predecessors in title had in 1932 obtained a
quitclaim from Edna Nettleton, then the owner of a 1/8 mineral
interest, making them cotenants of the plaintiffs’ predecessor. Be-
fore a claimant’s possession can be regarded as adverse to a co-
tenant’s title, the possessor must repudiate the cotenancy in a
manner that brings home notice of the repudiation to the cotenant
against whom adverse possession is claimed.

Notice of repudiation of the cotenancy need not be actual,
however. It may be constructive and will be presumed to have
been brought home to the cotenant when the adverse occupancy
and claim of title is so long-continued, open, notorious, exclusive,
and inconsistent with the existence of title in others except the
occupant that the law will raise an inference of notice to the co-
tenant out of possession. Here the defendants and the predecessors
to their interests had been extracting oil from the disputed right-
of-way tract for almost 70 years, and royalty was paid entirely to
mineral owners other than the plaintiffs and their predecessors.
The defendants paid taxes and made public Railroad Commission
filings, and their oil wells and operations were in plain view. More
than enough time had passed for the cotenancy to be repudiated
and the 10-year statute of limitations to run. Because the plaintiffs
and their predecessors had constructive notice of repudiation of
their cotenancy through long and continuous use by the defen-
dants and their predecessors, they had lost title to their mineral
interest by adverse possession.

In its opinion in a companion case, Vial v. Gas Solutions,

Ltd., 187 S.W.3d 220 (Tex. App.—Texarkana 2006, no pet.), the
court rejected the plaintiffs’ argument that the defendants’ limi-
tations defense was barred by fraudulent concealment. The evi-
dence submitted by the plaintiffs indicated that there had been
confusion surrounding the ownership of the tract at about the time
production was established. At most, however, it was enough only
to arouse mere suspicion that the defendants had fraudulently
concealed the plaintiffs’ cause of action. Moreover, fraudulent
concealment only tolls the statute of limitations until the plaintiffs
discover, or using reasonable diligence should have discovered,
the cause of action. The defendants’ wells on the tract had been

clearly visible since the 1930s, and there was no evidence the
producers had conducted their activities in a clandestine manner.

C A N A D A  —  M I N I N G

C H R I S  B A L D W I N  &  M E G A N  K A N E E N

BE H N  C O N R O Y  &  L A U R E L  P E T R Y K *

NATIONAL INSTRUM ENT 43-101: AM ENDM ENTS TO

CANADIAN RULES CONCERNING M INERAL PROJECT

DISCLOSURE AND TECHNICAL REPORTS

In the late 1990s, unfortunate developments within the mining
industry made clear the need to develop uniform Canadian stand-
ards to govern how issuers disclose scientific and technical infor-
mation about mineral projects to the public. The response was
National Instrument 43-101 (NI 43-101 or Instrument), a rule
issued by the Canadian Securities Administrators which aimed to
restore public confidence in mining-related stocks by enhancing
the accuracy and integrity of public disclosure in the mining sec-
tor. The Instrument governs the public disclosure of scientific
and technical information by publicly-traded mining companies,
covers oral statements as well as written documents and websites,
and requires that all disclosure be based on advice by a “qualified
person” (QP) who, in some cases, must be independent of the
mining company and the property. A QP as defined in the Instru-
ment is an individual who:

a) is an engineer or geoscientist with at least five years
of experience in mineral exploration, mine develop-
ment or operation or mineral project assessment, or
any combination of these;

b) has experience relevant to the subject matter of the
mineral project and the technical report; and

c) is a member in good standing of a recognized pro-
fessional association.

NI 43-101, pt. 1, § 1.2.

Administered by the provincial securities commissions, the
Instrument requires the use of defined standard terms to enhance
communication, and ensures that public disclosure is based on
reliable information which reflects professional opinion. Recent
amendments to the Instrument, intended to further enhance the
accuracy of disclosure and reflect changes that have occurred in
the mining industry since 2001, became effective on December 30,
2005. See http://www.bcsc.bc.ca/policy.asp?id=2779. This article
highlights and discusses several, but not all, of these amendments.

Changes Affecting Issuers

Royalty Interests Now Considered Mineral Projects. The
amendments expand the definition of “mineral project” to include
a “royalty interest or similar interest” in any exploration, develop-
ment, or production activity. As a result, when a royalty interest
is material to the holder, in certain circumstances the holder must
file a technical report. Holders of royalty interests cannot rely on
technical reports filed by the operator of the mineral project to
satisfy this disclosure obligation.
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Regulators have recognized that it may be difficult for royalty
holders to obtain the information they need to comply with the
Instrument. Accordingly, the amendments afford limited exemp-
tions from data verification, inspection of documents, and site
visit requirements of the technical report, provided that the royalty
holder utilizes cautionary language and identifies the items that
could not be completed. If, however, the royalty holder shares
capital costs or operating losses with the site operator, the regu-
lators expect that the royalty holder will make arrangements to
access the necessary records from the operating company. The
royalty holder must have attempted to obtain the information and
been denied access to it in order to rely on the exemption in such
circumstances.

Interestingly, this requirement may change the landscape in
which royalty agreements are negotiated. The royalty holder must
now attempt to negotiate access to both the operator’s data and the
operator’s property, and perhaps require that technical reports
prepared for the operator also be addressed to the royalty holder.
Further, when the mineral project is material to the royalty holder
but not the operator, the royalty holder will bear the entire cost of
preparing the technical report.

Exemptions from the Obligation to File a Technical Report.
Prior to the recent amendments, an issuer wishing to obtain fi-
nancing in a new Canadian jurisdiction was obligated to file a
current technical report prepared by an independent QP. Now,
however, an issuer that is already a reporting issuer in another
Canadian jurisdiction is exempt from this requirement.

A technical report is also no longer required when an offering
memorandum is delivered solely to purchasers who are “accre-
dited investors” as defined under securities legislation. The result
is that foreign issuers and private Canadian companies are able
to raise funds in Canada without the expense of preparing a NI
43-101 compliant technical report.

Disclosure of Historical Estimates. Given the current eco-
nomic climate of rising commodity prices, inactive properties,
which in many cases have had some initial studies performed on
them, are now being reconsidered for development. Accordingly,
regulators have become concerned that historical estimates, based
on studies conducted prior to implementing the Instrument in
February 2001, might be improperly promoted by issuers and re-
lied upon by investors assuming there has been compliance with
the Instrument. The amendments provide both a simplified defini-
tion of “historical estimate” as an estimate of mineral resources or
mineral reserves prepared prior to February 1, 2001, and attach
conditions to the disclosure of historical estimates using historical
terminology. These conditions include disclosing the source and
date of the historical estimate, commenting on the reliability and
relevance of the historical estimate, and indicating any differences
between the current Canadian Institute of Mining, Metallurgy and
Petroleum’s (CIM) definition standards and the terminology used
in connection with the historical estimate. Further, the issuer must
disclose any more recent estimates that are available.

In certain circumstances, disclosing a historical estimate can
trigger a requirement to file an independent technical report. Such
a requirement would be prompted if, for example, an issuer dis-
closed a historical estimate in a news release without appro-
priately cautioning that the QP had not done sufficient work to

classify the historical statement as current resources or reserves,
and that the historical estimate should not be relied upon. Regu-
lators stress that the treatment of historical estimates as current
will command much of their attention; issuers should not include
historical estimates in economic analysis or add historical esti-
mates to current mineral resources or reserves.

Use of Foreign Mining Codes. The amendments allow a
foreign issuer or a Canadian issuer with properties in a foreign
jurisdiction to use certain foreign mining codes in preparing a tech-
nical report, provided that a reconciliation to the CIM categories
is disclosed. The SAMREC Code (South Africa), the IMMM Re-
porting Code (United Kingdom), and the JORC Code (Australia)
may be used. In addition, the amendments replaced the permitted
use of U.S. Geological Survey Circular 831 with the U.S. Securi-
ties and Exchange Commission Industry Guide 7 (Guide 7). It
should be noted, however, that reconciliation of CIM and Guide 7
categories is only possible for reserves as Guide 7 allows only
measured and indicated resource categories aggregated as “min-
eralized material” to be disclosed. Accordingly, the issuer must
estimate resources using CIM categories to meet its obligations
under the instrument in Canada.

Derivative Disclosure—Analysts’ Reports. Representatives
of the British Columbia Securities Commission (BCSC) and the
Ontario Securities Commission (OSC) have expressed the view
that issuers that promote the reports prepared by analysts may be
taken to have adopted the contents of the reports as their own
disclosure. Promotion could include distributing the reports or
even linking to a report from the issuer’s webpage.

Changes Affecting Qualified Persons

Limitation of Disclaimers. Regulators suggest that the use of
blanket disclaimers in technical reports is misleading as some
provincial securities legislation gives investors a statutory right of
action against a QP for misrepresentation in disclosure, based on
the technical report. That right of action exists despite any dis-
claimer to the contrary. Consequently, the amendments prohibit
an issuer from filing a technical report in which the QP has dis-
claimed responsibility for, or liability in connection with any re-
liance on, the portion of the technical report prepared by or under
the supervision of the QP. Disclaimers that limit the use or publi-
cation of the technical report in a manner that interferes with the
issuer’s obligation to file it publicly on SEDAR are also prohi-
bited.

QPs are permitted to state that they relied on the work of
other experts for information that is relevant to the technical re-
port but outside of the QP’s area of expertise. A QP must, how-
ever, conduct proper due diligence to ensure that the information
relied on is sound in his or her professional opinion. On a prac-
tical note, issuers should agree with QPs on disclaimer language
at the time the technical report is commissioned, rather than after
it has been written.

New Requirements for Certificates. Prior to the amendments,
a QP was required to certify that he or she was not aware of any
material fact or material change with respect to the subject matter
of the technical report, not reflected in the technical report, the
omission of which would make the technical report misleading.
Certificates must now state that, as of the date of the certificate,
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to the best of the QP’s knowledge, the technical report contains all
scientific and technical information that is required to be disclosed
to make the technical report not misleading.

Exemptions for Current Personal Inspections. A technical
report does not need to include current personal inspection of a
property by a QP if the mineral property in question is an “early
stage exploration property,” and seasonal weather conditions pre-
vent the QP from either accessing the property or obtaining bene-
ficial information from a personal inspection of the property. The
issuer must disclose its reliance on the exemption, and complete
the personal inspection as soon as is practical. The issuer would
then be required to update all necessary filings. Representatives
of the BCSC and the OSC have suggested that the postponed site
visit should be conducted, at the latest, when the issuer first
mobilizes crews to the property.

Changes to the TSX-V Appendix

In addition to the Instrument, issuers listed on the TSX Ven-
ture Exchange (TSX-V) must comply with the TSX-V Exchange

Policy Manual Appendix 3F (the Appendix), which has recently
been amended to be more consistent with current securities regu-
latory requirements, mining industry standards, and the TSX-V’s
working practices for issuers involved in mineral exploration.
These amendments also became effective on December 30, 2005.
Although not a new requirement, each director, regardless of his
or her geological experience, must ensure that scientific and tech-
nical information collected and reported to the public is timely,
balanced, accurate, and complies with the Appendix.

*Editor’s Note: Chris Baldwin, Canada mining reporter
for this Newsletter, is a partner and M egan Kaneen is an arti-
cled student with Lawson Lundell LLP in Vancouver, British
Columbia; Behn Conroy and Laurel Petryk are associates
with Lang M ichener in Toronto, Ontario, and Vancouver,
British Columbia, respectively.
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P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

THIRD PARTIES M AY NOT JUDICIALLY CHALLENGE

M INING PATENTS

According to a recent Tenth Circuit opinion, unrelated third
parties cannot assert judicial challenges to the Bureau of Land
Management’s issuance of mineral patents. High Country Citizens

Alliance v. Clarke, 454 F.3d 1177 (10th Cir. 2006). High Country

involved an action brought by an environmental group and two
local governmental entities claiming that the issuance of mineral
patents on land located in the Gunnison National Forest in Colo-
rado violated the Mining Law of 1872, 30 U.S.C. §§ 22-47, and
the Administrative Procedure Act, 5 U.S.C. §§ 701-706 (the APA).
As previously reported in this Newsletter, Vol. XXII, No. 1 (2005),
the Colorado District Court dismissed the action, ruling that par-
ties who claim no ownership interest in land subject to a mineral
patent cannot challenge issuance of the patent. High Country Citi-

zens Alliance v. Clarke, No. 04-MK-0749 (PAC) (D. Colo. filed
Jan. 12, 2005). On appeal, two judges of the Tenth Circuit panel
affirmed the ruling, over the objections of a vigorous dissent.

The majority characterized the central question as whether
the APA is a waiver of sovereign immunity allowing third parties,
who claim no adverse interest in the patented land, to bring a
judicial challenge to the issuance of a mineral patent. The court
noted that the issue was one of first impression.

Section 702 of the APA is a waiver of sovereign immunity
allowing judicial review of agency action; however, the High

Country court noted that under section 701(a)(1) of the statute an
exception to the waiver exists when a statute precludes judicial
review. Id. Citing the Supreme Court’s decision in Block v. Com-

munity Nutrition Institute, 467 U.S. 340 (1984) and other pre-
cedent, the majority observed that: (1) there is a presumption of
reviewability; (2) the burden to overcome the presumption is
“heavy;” (3) “where substantial doubt” exists about Congress’s
intent, the presumption is controlling; and (4) to overcome the
presumption, an intent to preclude review must be “fairly dis-
cernible” from the statutory scheme. Again citing Block, the ma-
jority concluded that when a statute, such as the Mining Law, does
not expressly provide for judicial review, Congress’s intent to
allow or preclude reviewability may be derived from: (1) the leg-
islative and judicial history behind the statute, (2) inferences to be

continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

J A M I E  L .  J O S T

—  R E P O R T E R S  —

NINTH CIRCUIT ALLOW S OIL AND GAS DEVELOPM ENT IN

ALASKA’S NORTHW EST PLANNING AREA , REJECTING NEPA
AND ESA  CLAIM S

In Northern Alaska Environmental Center v. Kempthorne,
457 F.3d 969 (9th Cir. 2006), the Ninth Circuit affirmed the dis-
trict court’s grant of summary judgment in favor of the govern-
ment, and upheld the district court’s holding that the Bureau of
Land Management’s (BLM) analysis satisfied the NEPA require-
ment for a site-specific analysis. In so doing, the Ninth Circuit
rejected a group of environmental plaintiffs’ claims that the Final
Environmental Impact Statement (FEIS) violated both the Nation-
al Environmental Policy Act (NEPA) and the Endangered Species
Act (ESA).

In Kempthorne, the Ninth Circuit rejected challenges to a
FEIS prepared by the BLM in connection with its plan to offer oil
and gas leases in the Northwestern Planning Area (NWPA), an 8.8
million-acre area in the northernmost part of Alaska. The primary
challenge to the FEIS was that it did not contain a site-specific
analysis for particular locations where drilling might occur. Al-
though the FEIS did not include a site-specific analysis, it did
include an analysis for each of the affected natural resources in the
area under two different scenarios. The first scenario was based
on drilling patterns elsewhere in Alaska where half of the avail-
able parcels were leased for development but no drilling actually
occurred. The second scenario analyzed the impacts on each of
the affected natural resources in the area where the total oil and
gas resources were discovered and developed. The Ninth Circuit
accepted the government’s argument that site-specific analysis
is not possible at this stage of development, since it is unknown
where any drilling is likely to occur. Such site-specific analysis of
adverse environmental effects must be made at later permitting
stages when the sites, and therefore the specific effects, can be
identified.

Additionally, the court held that BLM considered an adequate
range of alternatives, and that the required operating procedures
and stipulations in the FEIS constituted a sufficient discussion of
mitigating measures for this stage in the development. Finally, in
response to appellants’ challenge that the FEIS failed to consider

continued on page 3
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drawn from the statutory scheme, and (3) contemporaneous judi-
cial construction together with congressional acquiescence in that
construction.

The High Country court’s review of the legislative history of
the 1872 Mining Law provides an interesting glimpse of the his-
tory of mining, the post Civil War period, and the opening of the
West. The court examined the legislative history of the Mining
Law, as well as its predecessors, the Lode Law of 1866 and the
Placer Act of 1870, and found a strong congressional intent to
provide miners secure title to the mining lands in the West, in
order to promote development of the mineral resources of the
area, as well as to promote stable and permanent communities in
the new frontier. The majority found this history with its emphasis
on security of land titles inconsistent with allowing unrelated third
parties, who have no interest in the land, to bring lengthy judicial
challenges to BLM’s issuance of patents.

The majority decision then turned to the next consideration
set out in the Block analysis—judicial construction of the Mining
Law and congressional acquiescence in that construction. Review-
ing cases primarily from the 1880s, the court concluded that in
this early time period the judiciary consistently interpreted the
Mining Law as precluding parties who claimed no interest in the
land from judicially contesting mining patents. Similarly, the court
observed that decisions decided after the enactment of the APA,
while not directly on point, also support this conclusion. The ma-
jority noted that while Congress has amended the Mining Law
many times, it has not revised the law to express disagreement
with these judicial pronouncements and allow parties who claim
no interest in the land to challenge a mining patent. The court
concluded that whether this scenario could be construed as con-
gressional acquiescence was a close and difficult question, but not
one that it needed to decide. Instead, the court determined that
regardless of how this question might be resolved, consideration
of the other Block factors was sufficient to evidence Congress’
intent to preclude review.

Finally, the majority evaluated the statutory scheme of the
Mining Law, concluding that the scheme suggests an intent to
prevent unrelated parties from seeking judicial review of mining
patents. The court noted that the Mining Law treats parties claim-
ing an interest in the land differently from those with no such
claim. On the one hand, 30 U.S.C. § 30 expressly gives adverse
claimants the right to a judicial adjudication of their claims. In
contrast, 30 U.S.C. § 29 gives parties who claim no interest in the
land only a protest right that is to be resolved by the agency, with
no express right to seek judicial review of the agency’s decision.
In the majority’s view, this disparate treatment suggests that Con-
gress did not intend that third parties claiming no property interest
in the patented land would have the right to seek judicial review
of their claim.

In sum, a consideration of the Block factors led the majority
of the court to conclude that Congress intended to preclude parties
claiming no interest in land from seeking judicial review of min-
ing patents.
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

In a strong dissent, Judge Briscoe took issue with each of the
majority’s points. In the dissent’s view, the majority decision did
not properly apply the presumption of reviewability. The dissent
argued that the presumption must be overcome by “clear and
convincing evidence,” and that, at most, the majority applied a
sufficiency of the evidence standard. Judge Briscoe also disagreed
with the majority’s application of the Block standard, concluding
that it improperly considered the legislative history of the Lode
and Placer Laws, instead of limiting itself to the history of the
Mining Law itself. The dissent also argued that the desire for title
security and finality, which the majority argued is found in the
legislative history, contradicts the structure of the law. In the dis-
sent’s view, this characterization of the history cannot be reconciled
with a statute that creates title uncertainty by affording adverse
claimants and unrelated third parties an opportunity to intervene
in the process and challenge the claimant’s right to a patent. Simi-
larly, the dissent found the majority’s reliance on judicial con-
struction unpersuasive, arguing that each of the cases it relied
upon is distinguishable. Finally, Judge Briscoe took a differing
view of the statutory scheme, arguing that in giving non-claimants
a right to file a protest and participate in the administrative pro-
ceeding, Congress expressed an intent to also allow them to seek
judicial review of the agency’s decision.

Given the strongly differing views reflected in the majority
and dissenting opinions, it seems likely the plaintiffs will seek
rehearing or attempt to appeal the decision.

NM A  LOSES LATEST BOUT IN VER  DISPUTE

For more than 25 years, the Office of Surface Mining (OSM)
and the National Mining Association (NMA) have engaged in a
rulemaking and judicial dispute over the meaning of “valid exist-
ing rights” (VER) under section 522(e) of Surface Mining Control
and Reclamation Act of 1977 (SMCRA). In May 2006, in Na-

tional Mining Ass’n v. Scarlett, No. 00-283(RWR), 2006 WL
1194224 (D.D.C. May 4, 2006), the U.S. District Court for the
District of Columbia handed OSM a victory in the latest bout of
that dispute.

Section 522(e) of SMCRA, 30 U.S.C. § 1272(e)(1)-(5), pro-
hibits surface coal mining operations on certain categories of land,
subject, however, to VER. Because Congress did not define VER
in SMCRA, the industry and OSM have engaged in a 25-year
dispute over the meaning of the term, which has involved several
rulemakings and judicial challenges. OSM’s first definition of the
term equated VER to having both a pre-SMCRA property right
and all necessary permits to mine prior to SMCRA’s effective
date. This “all permits” standard was struck down by the D.C.
District Court in 1980. In re Permanent Surface Mining Regu-

lation Litigation, 14 Env’t Rep. Cas. (BNA) 1083 (D.D.C. Feb. 26,
1980). In 1983, OSM again attempted to define the term under a
“takings” standard, in which VER would be found to exist if ap-
plication of the section 522(e) prohibition would effect a taking
and entitle the owner to compensation under the Fifth Amend-

ment. The rule was struck down as failing to comply with the
agency’s notice and comment rulemaking obligations. 22 Env’t
Rep. Cas. (BNA) 1557 (D.D.C. Mar. 1, 1985).

OSM attempted rulemaking definitions in 1988 and in 1991,
neither of which led to a final rule. The agency’s effort to define
VER was further stymied during the 1990s, because Congress
enacted moratoria precluding rulemaking on the subject. 2006 WL
1194224, at *2. During this time, the agency considered several
different definitions, finally adopting the so-called “good faith/all
permits” standard in 1999. Under this standard, VER was defined
as having a valid pre-SMCRA property right giving the holder the
right to mine and either having acquired, or having made a good
faith effort to acquire, all of the necessary permits to mine prior
to the enactment of the statute.

NMA challenged the 1999 rule, arguing that VER must be
equated to a valid pre-SMCRA property right to mine, with no
requirement that the VER claimant show that it had made an effort
to obtain the required permits (known as the “ownership and
authority standard”). Applying Chevron deference and concluding
that Congress has not clearly expressed its intent on the issue, the
D.C. District Court deferred to OSM’s interpretation of the statute
it was charged with administering, and concluded that the “good
faith/all permits” interpretation of VER was a permissible con-
struction of the statute. NMA has appealed the decision to the
U.S. Court of Appeals for the D.C. Circuit.

F E D E R A L  —  O I L  &  G A S

continued from page 1

cumulative impacts of reasonably foreseeable actions, the Ninth
Circuit held that, due to issues of timing, the cumulative impacts
would be addressed at a later stage when the specific sites are
known.

The Ninth Circuit also rejected appellants’ claims that the
biological opinion issued by the Forest Service concerning two
endangered species violated the ESA because it relied upon im-
proper assumptions. The court found, however, that since there is
uncertainty about the precise location and extent of future oil and
gas activities, the biological opinion properly relied upon a rea-
sonable and foreseeable oil development scenario, and that this
“satisfied the ESA’s requirement for the agency to ‘make projec-
tions, based on potential locations and levels of oil and gas acti-
vity, of the impact of production on protected species.’ ”457 F.3d
at 981.

FEDERAL DISTRICT COURT RESCINDS SALE OF 16  UTAH OIL

AND GAS LEASES BASED ON NEPA  VIOLATIONS

Southern Utah Wilderness Alliance, the Natural Resources
Defense Council, and the Wilderness Society (collectively SUWA)
appealed the Utah Bureau of Land Management’s (BLM) sale and
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issuance of 16 oil and gas leases on Utah public land. In Southern

Utah Wilderness Alliance v. Norton (SUWA), No. 2:04CV574
DAK, 2006 WL 2222359 (D. Utah Aug. 1, 2006), the Utah Dis-
trict Court issued a memorandum decision and order holding that
the sale of all 16 leases was in violation of the National Environ-
mental Policy Act (NEPA). The court reversed the BLM’ s deci-
sion and remanded to the BLM for further consideration, holding
that BLM violated NEPA in two ways: (1) by selling leases with-
out preparing adequate pre-leasing documents, and (2) by selling
leases after arbitrarily determining that it did not need to supple-
ment existing NEPA analyses in light of the agency’s own Wilder-
ness Inventory and subsequent new information provided by the
Southern Utah Wilderness Alliance.

Initially, the 16 parcels involved in this action were not desig-
nated as wilderness study areas. The BLM’s land use plans and
accompanying NEPA documentation adopted conclusions that
lands not designated as wilderness study areas did not contain wil-
derness characteristics such as naturalness, outstanding opportuni-
ties for solitude, or primitive and unconfined recreation. In 1996,
however, BLM re-inventoried the lands in Utah that were not
included as wilderness study areas and concluded that the earlier
inventory overlooked 2.6 million acres of Utah land that actually
possessed wilderness character, and identified more than 100 wil-
derness inventory areas (WIAs). Twelve of the 16 parcels at issue
in this case are located in four of these WIAs. The remaining four
parcels are located in the Flat Tops proposed wilderness area.
Following the re-inventory and the identification of the newly
designated WIAs, the existing NEPA documents were not supple-
mented or revised.

In 2003, BLM offered 55 parcels at the November oil and gas
lease sale, including the 16 parcels involved in this case. Before
the sale occurred, BLM conducted Determinations of NEPA Ade-
quacy (DNA) to determine whether it could rely on existing NEPA
documents, and whether issuing the oil and gas leases was consis-
tent with the applicable resource management plans and accom-
panying environmental impact statements (EISs). BLM concluded
that the NEPA documentation fully analyzed the wilderness charac-
teristics of the land. BLM also concluded that the re-inventory of
the lands did not rise to the level of significant new information
requiring a new environmental assessment (EA) or EIS. Subse-
quently, BLM issued a finding of no significant impact regarding
the sale of the oil and gas leases. These 16 parcels were sold, and
leases specifically authorizing surface disturbing activities were
issued.

As to the 4 parcels in the Flat Tops Area, the Utah District
Court held that BLM failed to prepare an adequate pre-leasing
document such as an EA or an EIS. In its DNA process, the court
explained, BLM relied primarily on a 1975 Price Environmental
Analysis Record. This document was not prepared in conjunction
with any land use plan. Moreover, this document was tiered to a
management framework plan that did not consider a no-leasing
alternative and that was not accompanied by an EA or an EIS
because it was not considered a major federal action. Conse-
quently, in relying on these documents, BLM never considered the
no-leasing alternative, and the court found that the sale and issu-
ance of these four leases violated NEPA requirements.

As to all 16 parcels, the court held that BLM violated NEPA’s
supplemental analysis requirement because it failed to consider

information acquired following the 1996 re-inventory of the lands.
The court explained that BLM authorized the sale, “not on the
basis of a newly drafted EA or EIS that might have considered the
latest information before the agency,” but rather according to
DNAs that were based upon dated information. SUWA, 2006 WL
2222359, at *11. According to the court, the information from the
re-inventory concerning the wilderness characteristics of the newly
designated wilderness inventory areas “presented a textbook ex-
ample of significant new information . . . that would be impacted
by oil and gas development,” and that “was not reflected in exist-
ing NEPA analyses.” Id. The court held that the decision to issue
the leases in these areas “without supplementing its existing
NEPA analysis” was “arbitrary, capricious, and contrary to law,
and it must be set aside.” Id. at *13.

IBLA  DENIES REQUEST TO TERM INATE UNIT

Merrion Oil & Gas Corp. (Merrion) appealed a decision of
the Utah State Office of the Bureau of Land Management (BLM)
rejecting Merrion’s request to terminate the Clear Creek Unit
(Unit) in Carbon and Emory Counties, Utah. In Merrion Oil &

Gas Corp., 169 IBLA 47, GFS(O&G) 3(2006), the Interior Board
of Land Appeals (IBLA) affirmed the denial to terminate the unit,
holding that the language of the individual unit agreement was
clear and that the agreement remained in effect so long as the unit
was capable of producing unitized substances in paying quantities.
169 IBLA at 54.

MidPower Resource Corp. is the majority owner and operator
of the Unit. Merrion, the owner of certain mineral interests under-
lying the Unit, filed a request to terminate the Unit with the BLM
and asserted that the Unit had not produced unitized substances in
paying quantities for 13 years and during that period operations
were not conducted to restore production or to obtain new produc-
tion. In affirming the Utah State Office decision, the IBLA held
that the individual unit agreement was controlling. The applicable
unit agreement stated that the agreement shall remain in effect “so
long as unitized substances can be produced in paying quanti-
ties . . . and, should production cease, so long thereafter as dili-
gent operations are in progress for the restoration of production
or discovery of new production. . . .” Id. at 52-53. Merrion argued
that this language required actual production in paying quantities,
and that the requirement is not met when a unit produces non-
paying quantities for an extended period of time. The IBLA, how-
ever, relied on the plain meaning of the language and determined
that “can be produced” meant that, so long as there was the poten-
tial for production in paying quantities, the unit agreement remains
in effect. Moreover, IBLA held that the current unit operation’s
recent reworking of wells showed diligent efforts to restore pro-
duction. Consequently, IBLA affirmed, holding that the record
supported BLM’s decision not to terminate the individual unit
agreement.

IBLA  APPROVES WELL RELOCATION APPLICATIONS AND

DENIES REQUEST TO REQUIRE PROJECT-W IDE NEPA
SUPPLEM ENTATION

Defenders of Wildlife and the Wyoming Outdoor Council
(collectively DOW) appealed a decision of the Wyoming Bureau
of Land Management (BLM) approving two sundry notices and
reports on wells that authorized the relocation of two previously
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approved natural gas wells on public lands. In Defenders of Wild-

life, 169 IBLA 117, GFS(O&G) 4(2006), the Interior Board of
Land Appeals (IBLA) affirmed the BLM’s approval of the well
relocation on the basis that there was no “significant new circum-
stance” that would prohibit oil and gas development under an
existing resource management plan and environmental impact
statement.

In September 2001, BLM originally approved ExxonMobil
Corp.’s (Exxon) applications for permit to drill (APDs) after pre-
paring an environmental assessment (EA) and issuing a decision
record/finding of no significant impact (DR/FONSI). Addition-
ally, BLM initiated informal consultation with the U.S. Fish and
Wildlife Service (FWS) based on an October 2000 biological
assessment (BA) that found that the proposed action “may affect
but was not likely to affect” the Canada lynx, a threatened species
under the Endangered Species Act (ESA). The APD was located
in an area where trees were to be removed. BLM conditioned
approval of the APD on mitigating factors requiring tree re-
planting and slash piles. DOW did not challenge this approval.
Subsequently, Exxon filed two sundry notices to relocate the
drilling 40 feet north and 140 feet east of the approved pad loca-
tion in order to avoid the removal of trees on the approved pad
site. The BLM’s decision to approve Exxon’s request was based
on a 2001 EA, as appended and incorporated into a January 2004
EA, a DR/FONSI, the Pinedale Resource Management Plan (RMP),
the RMP’s supporting environmental impact statement (EIS), the
Record of Decision, and a 1984 Riley Ridge Project EIS. BLM
concluded that the relocation for drilling was not likely to ad-
versely affect the lynx and sent the BA to FWS for formal con-
sultation. The FWS then issued a biological opinion concluding
that the relocation would not jeopardize the lynx or destroy cri-
tical habitat.

The IBLA framed DOW’s argument as whether “project-wide
NEPA supplementation and ESA consultation must occur before
BLM can approve Exxon’s drilling the Fogarty Creek wells, since
designation of the lynx constitutes a ‘significant new circum-
stance’ which compels preparation of a supplemental EIS under
40 CFR 1502.9(c)(1), and the reinitiation of formal ESA consul-
tation.” Defenders of Wildlife, 169 IBLA at 128. The IBLA viewed
DOW’s argument as requesting a complete moratorium on all oil
and gas activities in the Riley Ridge Project Area until the BLM
completes the appropriate supplementation. The IBLA rejected
this argument and held that there was no improper segmentation
violation because BLM proceeded by conducting formal consul-
tation with FWS which subsequently issued a biological opinion.
The IBLA also held that the adverse impacts on the lynx were
considered and accounted for, especially since the individual well
relocation project contained an express mechanism to account for
lynx habitat. IBLA also reaffirmed its position that BLM is not
prohibited as a matter of law from authorizing site-specific action
during the time it is updating or revising a decision under the
National Environmental Policy Act, to which a site-specific action
is tiered.

IBLA  UPHOLDS FONSI, APPROVES SEVEN APDS

The Colorado Environmental Coalition, the Western Society,
and the Western Colorado Congress (together Appellants) appealed
a decision of the Colorado Bureau of Land Management (BLM)

upholding a decision record and finding of no significant impact
(DR/FONSI) related to approval of seven applications for permit
to drill (APD) oil and gas wells in the Big Ridge Area of White
River Resource Area in Northwestern Colorado. The proposed
project would disturb approximately 87 acres of the 59,000 acres
in the East Douglas portion of the Piceance-East Douglas Wild
Horse Herd Management Area (HMA). In Colorado Environmen-

tal Coalition, 169 IBLA 137, GFS(O&G) 5(2006), the Interior
Board of Land Appeals (IBLA) affirmed the APD approvals on
the basis that the BLM took a hard look at the impact of drilling
and determined that no significant impact would occur to the
HMA.

In affirming the APD approvals, IBLA held that the BLM had
properly identified the cumulative impacts to the HMA that had
resulted from the incremental impact of drilling when reviewed in
light of other past, present, or reasonably foreseeable actions and
that Appellants failed to allege any specific deficiency in the en-
vironmental assessment’s cumulative impacts analysis, as tiered
to the final environmental impact statement. IBLA held that BLM
adopted appropriate measures to mitigate the potential impacts
from the oil and gas development, based on the stipulations, tim-
ing limitations, and controlled surface use restrictions.

IBLA also held that BLM properly considered the option of
directional drilling. Uncontroverted evidence showed that direc-
tional drilling was physically feasible but would be technically
difficult to the point of impracticality. Moreover, BLM’s analysis
showed that the environmental impacts of directional drilling would
not be significantly less than the impacts of traditional methods of
drilling.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

BLM  ISSUES FINAL REGULATIONS REGARDING LEASING

IN SPECIAL TAR SAND AREAS

The Bureau of Land Management (BLM) issued final regu-
lations regarding the leasing of hydrocarbons, except coal, gilson-
ite, and oil shale, in special tar sand areas. 71 Fed. Reg. 28,778
(May 18, 2006) (to be codified at 43 C.F.R. pt. 3140). The BLM
formally adopted the interim regulations regarding leasing in spe-
cial tar sand areas that were promulgated by the BLM on October 7,
2005. See 70 Fed. Reg. 58,610 (Oct. 7, 2005). (See also Vol. XXII,
No. 4 (2005) of this Newsletter for further details regarding the
interim regulations.) The BLM amended its regulations regarding
leasing in special tar sand areas in response to section 350 of the
Energy Policy Act of 2005, which required the BLM to issue
separate oil and gas leases and tar sand leases in the special tar
sand areas. Energy Policy Act of 2005, Pub. L. No. 109-58, § 350,
119 Stat. 594, 711 (2005).

The BLM adopted the interim regulations with only minor
technical corrections and modifications. The new regulations speci-
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fy several oil and gas leasing practices that apply to tar sand leases,
increase the maximum size for hydrocarbon leases and tar sand
leases, and set the minimum acceptable bid for tar sand leases at
$2.00 per acre. The new regulations specifically require the BLM
to issue tar sand leases by competitive leasing, but continue to
allow the BLM to issue oil and gas leases by competitive leasing
or, if no qualifying bids are received, by non-competitive leas-
ing—the same procedures used to lease oil and gas resources
under the Mineral Leasing Act.

NPDES PERM ITS NOT REQUIRED FOR OIL AND GAS

EXPLORATION , PRODUCTION , OR PROCESSING OPERATIONS

The Environmental Protection Agency (EPA) recently issued
final regulations modifying the National Pollutant Discharge Elim-
ination System (NPDES) regulations to provide that certain storm
water discharges from oil field activities or operations, including
construction, associated with oil and gas exploration, production,
processing, or treatment operations, or transmission facilities are
exempt from NPDES permit requirements. 71 Fed. Reg. 33,628
(June 12, 2006) (to be codified at 40 C.F.R. pt. 122). The rule im-
plements an amendment to the Clean Water Act contained in the
Energy Policy Act of 2005. That amendment expanded the scope
of oil- and gas-related activities that are exempt from the require-
ments to obtain an NPDES permit for storm water discharges to
include most storm water discharges from construction activities
associated with oil and gas field operations less than five acres in
size. Under the new final rule, storm water discharges from con-
struction activity associated with oil and gas field operations are
exempt from NPDES permitting requirements, except in situations
where the construction-related activity results in the discharge of
a hazardous substance or oil in (reportable) quantities, or in situa-
tions where the discharge of a pollutant other than sediment con-
tributes to a violation of an applicable water quality standard.

The new regulations were required to implement section 323
of the Energy Policy Act of 2005, which added a new paragraph
(24) to section 502 of the Clean Water Act to define the term “oil
and gas exploration, production, processing, or treatment opera-
tions or transmission facilities” to mean “all field activities or
operations associated with exploration, production, processing, or
treatment operations, or transmission facilities, including activities
necessary to prepare a site for drilling and for the movement and
placement of drilling equipment, whether or not such field activi-
ties or operations may be considered to be construction activities.”
Energy Policy Act of 2005, Pub. L. No. 109-58, § 323, 119 Stat.
594, 694, (2005); see also 33 U.S.C. § 1362. The effect of this
statutory change is to make construction activities at oil and gas
sites eligible for the exemption established by section 402(l)(2) of
the Clean Water Act. See 33 U.S.C. § 1342(l)(2).

The new rule became effective immediately upon its promul-
gation on June 12, 2006, in order to implement the change in
regulations required by the Energy Policy Act of 2005 and in
order to reduce any confusion on the part of those affected by the
rule because the rule in effect prior to the instant rule change
required oil and gas operators, as of June 12, 2006, to begin ob-
taining NPDES permits associated with oil and gas construction
activities disturbing less than five acres.

M M S ISSUES ADDITIONAL COST RECOVERY REGULATIONS

The Minerals Management Service (MMS), on July 19, 2006,
implemented regulations that impose new fees to process certain
plans, applications, and permits. 71 Fed. Reg. 40,904 (July 19,
2006) (to be codified at 30 C.F.R. pts. 250, 151 & 280). The fees
are designed to offset MMS’s costs of processing these plans,
applications, and permits. The agency is generally authorized to
recover the cost of providing services to non-federal entities pur-
suant to 31 U.S.C. § 9701. The new regulations impose service
fees for a wide variety of operations on the Outer Continental
Shelf (OCS) ranging from $150 for a change in the designation of
an operator up to $19,900 for platform applications and installa-
tions, and $24,200 for conservation information documents. 71
Fed. Reg. 40,904, 40,909-10 (July 19, 2006). The new regulations
also require a service fee of $3,250 for exploration plans and
$3,750 for development and production plans. The primary change
in the final regulations as compared to the draft regulations issued
on November 14, 2005, was the addition of language in the fee
table clarifying that fees will not be charged for revisions to ex-
ploration plans, development and production plans, and develop-
ment operation coordination documents. The new regulations took
effect on September 1, 2006.

C A L I F O R N I A  —  M I N I N G

G .  B R A I D E N  C H A D W I C K

P A T R I C K  G .  M I T C H E L L

—  R E P O R T E R S  —

GREENHOUSE GAS LEGISLATION ENACTED

Assembly Bill 32 (Nunez and Pavley) implements Governor
Schwarzenegger’s aggressive goal to reduce emissions to 1990
levels by 2020. On August 31, 2006, despite heavy Republican
opposition, the Democratic-controlled legislature passed the bill
and sent it to the Governor, who is expected to sign it. A.B. 32 is
more far reaching than any energy legislation previously con-
sidered by the California legislature and has been termed by the
automotive, agricultural, dairy, mining and construction industry
associations as “Kyoto for California.”

The bill establishes a Green House Gas (GHG) cap to reduce
emissions to 1990 levels by 2020, with enforceable benchmarks
beginning in 2012 that include a multi-sector market-based pro-
gram to reduce GHG emissions. It also requires mandatory re-
porting of GHG emissions for the largest sectors (oil and gas
extraction, oil refining, electric power, cement manufacturing, and
solid waste landfills). The bill includes an “economic safety valve”
designed to ensure that the GHG emission reduction plan protects
public health and the environment, while remaining economically
feasible, and minimizes damage to the California economy.

BILL EXPANDS STATE SUPERVISION OVER AGGREGATE

M INING, AM ENDS SMARA

Senate Bill 668, which has been passed by the legislature and
is awaiting the governor’s signature, primarily concerns itself
with providing greater protections for the aggregate industry
by revising procedures for an operator to appeal a permit to the
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State Mining and Geology Board if the lead agency (usually a
county or city) fails to act or if the lead agency fails to grant a
permit and the operation is in a classified or designated area. The
bill also amends the Surface Mining and Reclamation Act of 1975
(SMARA) by (1) broadening the existing prohibitions on state and
local agencies from acquiring materials from mines not on the AB
3098 list (an official list of aggregate suppliers to government
agencies); (2) requiring local lead agencies to interact with the
state Department of Conservation earlier and more often in the
mining approval process; (3) narrowing the three existing exemp-
tions from SMARA (pertaining to mining or grading of lands after
a natural disaster, landscaping or other improvements associated
with construction projects, and removal of small amounts of ma-
terial); and (4) clarifying that only interested parties, and not
simply any member of the public, may file a writ of mandate to
enforce SMARA while simultaneously allowing interested persons
to file a writ of mandate against lead agencies to enforce SMARA.

RIVERS AND HARBORS ACT PERM ITS M AY BE SUBJECT

TO §  401  OF THE CLEAN WATER ACT AND CEQA

In S.D. Warren Co. v. Maine Board of Environmental Pro-

tection, 126 S. Ct. 1843 (2006), the U.S. Supreme Court held that
the release of water from a hydroelectric dam was a “discharge”
for purposes of state water quality certification under section
401 of the Clean Water Act. The U.S. Army Corps of Engineers
(Corps) is responsible for the Rivers and Harbors Act as well as
the permitting program for the discharge of dredged and fill
material under section 404 of the Clean Water Act. With some
exceptions, the Corps has taken the position that section 401 of
the Clean Water Act does not require water quality certification
from the State Water Resources Control Board (SWRCB) for ac-
tivities only requiring authorizations under the Rivers and Harbors
Act (and not under the Clean Water Act). The Corps arrived at
this interpretation by concluding that projects requiring authoriza-
tions under the Rivers and Harbors Act (and not under the Clean
Water Act) do not result in a “discharge” as section 401 of the
Clean Water Act uses that term. In S.D. Warren, however, the
Court determined that the word “discharge” should be given its
ordinary meaning and include the simple flow of water from a
dam. The decision suggests that states may have the authority to
certify projects under section 401 for activities that only require
permits under the Rivers and Harbors Act.

Neither the Corps nor the California SWRCB appear to have
focused on this impact of S.D. Warren. Project proponents should
be aware of the decision, however, and its potential to expand the
universe of activities subject to section 401. One reason why cer-
tification under section 401 may be of concern is that the process
triggers the California Environmental Quality Act (CEQA). Thus,
section 401 certification has the potential to substantially expand
the environmental compliance process for a project.

COURT ADDRESSES SUBSTANTIAL EVIDENCE STANDARD

IN CONTEXT OF CEQA

The most recent case interpreting the substantial evidence
standard of the California Environmental Quality Act (CEQA)
was handed down on June 22, 2006, by the Sixth District Court of
Appeal. In Gilroy Citizens for Responsible Planning v. City of

Gilroy, 140 Cal. App. 4th 911, 45 Cal. Rptr. 3d 102 (Cal. Ct. App.

2006), a local citizens group, together with an employee of a gro-
cery store and member of the United Food and Commercial
Workers Union, filed a petition for a writ of mandate alleging a
litany of shortcomings by the City of Gilroy while considering the
environmental impacts of a Wal-Mart Supercenter. The petition
included allegations that the City failed to provide the legally-
required 45-day notice of availability of the draft environmental
impact report (EIR), failed to complete an initial study before
relying on a 12-year old economic impacts report, and failed to
follow CEQA’s required procedure for issuing a written response
to commenting agencies. The petitioners also took issue with the
content of the EIR. In their view, the EIR improperly excluded an
analysis of Wal-Mart’s blight and urban decay impacts, failed to
provide meaningful consideration of the proposed mitigation mea-
sures, and failed to properly analyze traffic impacts.

While the court addressed each of the petitioners’ claims in
turn, much of the discussion centered on how the substantial evi-
dence standard applied to each. In one such instance, the peti-
tioners alleged that because the administrative record included no
evidence that notice was mailed to the tenants within 300 feet
from the property, the court must find that no notice had been
given. The court summarily rejected this claim, finding that “cir-
cumstantial evidence, the absence of evidence to the contrary,
plus the presumption that official duty was regularly performed
([Cal.] Evid. Code, § 664) support our conclusion . . .” that the
City did provide the required notice. 140 Cal. App. 4th at 925.

The court was also unimpressed with the petitioners’ argu-
ment that, because there was no evidence in the administrative
record that the City had sent the EIR and written responses to the
various public agencies that had commented on the project, no
proper response had been given. Dismissing the argument, the
court found that “[f]actual testimony of agency staff based on
personal knowledge [of the mailing] is substantial evidence. Id. at
918.

With each allegation the court included a comprehensive re-
citation and application of the relevant case law regarding the
substantial evidence standard, and denied the petitioners’ petition
in its entirety. Whether addressing notice requirements, urban de-
cay, or tiering an EIR from 12-year old economic studies, Gilroy

Citizens stands for the proposition that, petitioners’ allegations
aside, mere absence of proof in the administrative record is not
proof of a CEQA violation.

NEW  PROJECT SIM ILAR TO EARLIER PROPOSAL REQUIRED

FULL ENVIRONM ENTAL IM PACT REPORT UNDER CEQA

In Save our Neighborhood v. Lishman, 140 Cal. App. 4th
1288, 45 Cal. Rptr. 3d 306 (Cal. Ct. App. 2006), California’s Court
of Appeal for the Third District addressed the question of when
CEQA requires an environmental impact report (EIR) instead of
merely an addendum. The plaintiffs in Save our Neighborhood

challenged the City of Placerville’s (City) use of a previous environ-
mental study for a new project that was similar to an older project
on the same development site. While the City maintained that
the project had not changed, but had merely undergone several
amendments and environmental reviews between 1986 and 2004,
the plaintiffs insisted that the project was a completely new de-
velopment and therefore could not avail itself of the prior environ-
mental document.
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The trial court upheld the City’s decision to use an addendum
to a previous mitigated negative declaration for the project instead
of commissioning an independent EIR. On appeal, the plaintiffs
alleged, among other things, that the City failed to comply with
the requirements of CEQA because it had improperly relied on
Cal. Pub. Res. Code § 21166, and section 15162 of the CEQA
Guidelines, which provide that when changes in a project are not
substantial enough to require a subsequent or supplemental EIR,
the agency may instead prepare “a subsequent negative declara-
tion, an addendum, or no further documentation.” Cal. Code Regs.
tit. 14, § 15162(b). The court framed the relevant question before
it as: “whether section 21166 applies to a situation such as that
presented here, where a new project is proposed that has many of
the same characteristics as an earlier project approved for the
same site.” Save Our Neighborhood, 140 Cal. App. 4th at 1297.
The distinguishing issue for the court was whether the addendum
addressed changes in a project or its surrounding circumstances
or whether the addendum was meant to address an entirely new
project.

The court eventually found that the previous versions of the
project, although similar to the project at issue, bore no relation
to the new project. As stated by the opinion: “Although planned
for the same land and involving similar mixes of uses, the [two
projects] are different projects nonetheless. They have different
proponents and there is no suggestion the latter project utilized
any of the drawings or other materials connected with the earlier
project as a basis for the new configuration of uses.” Id. at 1300.
Thus, a new environmental review was required.

PERM IT CONDITIONS RESTRICTING GROUNDW ATER RIGHTS

DO NOT CONSTITUTE A “TAKING”

An issue that frequently confronts mining projects is the
production and use of water. Water is a scarce commodity in Cali-
fornia, and mining projects must make provision both for finding
sufficient water and using it efficiently. Often, the solution is drill-
ing wells on or around the mining site and extracting groundwater.
In Allegretti & Co. v. County of Imperial, 138 Cal. App. 4th 1261,
42 Cal. Rptr. 3d 122 (Cal. Ct. App. 2006), the Fourth District
Court of Appeal made water extraction much more complicated.

The Allegretti court held that county-imposed limitations
on a property owner’s right to draw groundwater did not con-
stitute a physical or regulatory taking under the California and
federal constitutions. The landowner, Allegretti & Co., is an Im-
perial County farming company seeking a conditional use permit
from Imperial County to redrill one of its existing wells. The county
approved the permit, but placed a condition limiting the amount
of groundwater Allegretti was allowed to draw from all of its

wells on the property to 12,000 acre-feet per year.

Allegretti refused to accept the permit and sued the county for
inverse condemnation, alleging that the county’s permit condition
amounted to a taking of its water rights requiring just compensa-
tion. The court rejected all of Allegretti’s arguments, holding that
the county’s permit condition limiting the production of ground-
water was not a physical taking, reasoning that because the govern-
ment’s action was not an actual diversion of water, the county had
not encroached upon Allegretti’s property or diverted any water
from beneath its property. The decision thus allows local govern-
ments to impose pumping limitations or other restrictions on a

landowner’s groundwater use without compensating the land-
owner.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

CLAIM  FOR ROYALTIES ACCRUES WHEN CLAIM

IS OR SHOULD HAVE BEEN DISCOVERED

Patterson v. BP America Production Co., No. 04CA2344,
___ P.3d ___, 2006 WL 1171957 (Colo. Ct. App. May 4, 2006),
petition for certiorari filed May 25, 2006, No. 06-SC-330, ad-
dressed the question of when the statute of limitations accrues for
claims that royalties were underpaid by an oil and gas operator.
The parties agreed that the statute of limitations is six years. The
issue in the case was whether Colo. Rev. Stat. § 13-80-108(4) or (6)
governs when the cause of action accrues. Colo. Rev. Stat.
§ 13-80-108(4) states that a “cause of action for debt, obligation,
money owed, or performance shall be considered to accrue on the
date such debt, obligation, money owed, or performance becomes
due.” Section 13-80-108(6) states that a “cause of action for breach
of any express or implied contract, agreement, warranty, or trust
shall be considered to accrue on the date the breach is discovered
or should have been discovered by the exercise of reasonable
diligence.”

In a summary judgment order, the trial court had found that
section 13-80-108(4) applied and that the cause of action accrued
when the debt or obligation became due. Under the facts of the
case, this would have resulted in the claims against BP being dis-
missed. BP’s predecessor, Amoco Production Co., had sold all of
its interest in the oil and gas leases in late 1997 to another com-
pany and hence more than six years had passed since Amoco had
made most of its royalty payments under the oil and gas leases
involved in the case. The court of appeals reversed the trial court’s
entry of summary judgment and found that section 13-80-108(6)
applied and that there was a factual question as to when the breach
was discovered.

The court of appeals found that neither of the two accrual
statutes was more specific than the other in the type of actions
covered and it distinguished a number of cases because it found
that those cases did not address the overlap between subsections
108(4) and (6) of the statute. The court relied on prior case law
finding that the longer statute of limitations should prevail in a
dispute between two equally applicable statutes of limitation. The
court determined that this same rule should apply to determine
when the claim accrued and, therefore, the provision that provided
for the later accrual date would govern.

There was also a question whether the royalty owners had
discovered or should have discovered the alleged breach at least
15 years earlier when they signed oil and gas division orders and
transfer orders. The division and transfer orders contained the
following language:

Settlements for gas shall be based on the net proceeds at
the wells after deducting a fair and reasonable charge for
compressing and making it merchantable and transpor-
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ting if the gas is sold off the property. Where gas is sold
subject to regulation by the Federal Power Commission
or other governmental authority, the price applicable to
such sale approved by order of such authority shall be
used to determine the net proceeds at the wells.

2006 WL 1171957, at *6.

The court of appeals found that the terms of the division and
transfer orders, together with contrary evidence, create a disputed
issue of material fact and thus summary judgment was not appro-
priate. The royalty owners had argued that they did not know and
could not be expected to have known about the alleged underpay-
ments until late 2003. The court found that the language quoted
above sets forth alternative procedures for calculating royalty pay-
ments, and that the provision regarding royalties being calculated
using the netback method would only be applicable if BP was not
paying royalties based on federally established ceiling prices. The
court found that the quoted language would provide the royalty
owners with actual notice of BP’s use of the netback method only
if BP subsequently notified them of the federal deregulation and
its intent to begin using the netback method. There were disputed
issues of material fact as to these issues so the case was remanded
to the trial court for a jury determination on whether the royalty
owners should have discovered the alleged royalty underpayments
under the terms of the division and transfer orders on or before the
date natural gas prices became deregulated.

The court also briefly addressed fraudulent concealment and
laches, as ways to toll the statute of limitations, and found that these
issues could be pursued if applicable following the result after re-
mand on the initial question of whether the statute of limitations
bars the royalty owners’ claims.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

COURT GRANTS LESSOR COST-FREE ROYALTY RIGHTS IN

GAS SOLD BY LESSEE’S GAS PURCHASER

The Davis oil and gas lease with Key Gas Corp. granted
Davis a royalty of “one-eighth (1/8th) of the proceeds received by
the lessee from the sale of gas . . . produced from the land herein
leased.” This clause was expanded upon by an Exhibit to the lease
which stated: “It is agreed that the Lessor shall bear no costs of
gas treatment, dehydration, compression, transportation or water
hauling charged to this lease by Lessee in its operations thereon.”
Key Gas, at its sole expense, constructed pipelines to move gas
from the wellhead to a connection with ONEOK Midstream Gas
Supply, L.L.C., a gas purchaser. ONEOK purchased gas delivered
to its system by Key Gas at a price calculated by using a down-
stream index price, less costs incurred by ONEOK to move the
gas toward the downstream pricing point. The price ultimately
paid by ONEOK to Key Gas was approximately 7.5% less than
the downstream index price used to value the gas. Key Gas cal-
culated Davis’s 1/8th royalty using the amount of money received
from ONEOK.

Davis objected to Key Gas’s royalty calculation arguing the
“bear no costs” clause required Key Gas to pay royalty based
upon the money received from ONEOK, plus the 7.5% in costs
deducted by ONEOK. The trial court rejected Davis’s argument
and held that Key Gas properly paid Davis’s royalty by tendering
1/8th of the proceeds it received from ONEOK. In Davis v.

Key Gas Corp., 34 Kan. App. 2d 728, 124 P.3d 96 (Kan. Ct. App.
2005), petition for review denied, May 9, 2006, the appellate court
reversed the trial court and held for Davis.

The two-member majority of the court of appeals (Judges
Green & Marquardt) held that if Key Gas had not sold its gas to
ONEOK, Key Gas would have incurred transportation costs to
move the gas to the point where ONEOK resold the gas. The court
reasoned that by entering into the gas sales contract with ONEOK,
Key Gas prevented itself from satisfying a condition precedent
necessary to trigger the “bear no costs” clause. Therefore, the
court deemed the condition satisfied by disregarding Key Gas’s
sale to ONEOK.

Dissenting Judge McAnany recognized that the “bear no
costs” clause contained an express geographical limitation: it only
applied to costs incurred by the lessee pursuing “operations there-
on,” meaning the leased premises. Once the lessee moved the gas
to an off-lease, downstream location, the lessor would be entitled
to a net share of the resulting proceeds—to the extent the pro-
ceeds reflected an enhanced downstream value associated with the
downstream costs.

Reporter’s Comments: The one determinative question the
majority fails to analyze is: at what point in the gas production
and marketing process should gas be valued for royalty purposes?
Another way of stating the critical issue is: what must the lessee
do with the gas once it is extracted? By default, the court has
concluded that the lessee must extract the gas and do with it what
ONEOK did with it. However, the court does not evaluate the
extent of ONEOK’s marketing efforts—or those of Key Gas. The
fundamental flaw in the court’s reasoning is disclosed by con-
sidering a hypothetical. Assume the City of New York buys the
gas from Key Gas instead of a field purchaser such as ONEOK.
To move the gas from the point of production to New York City
may cost several dollars per thousand cubic feet of gas in com-
pression and other transportation-related costs. Does the lease
clause prohibiting “costs of gas treatment, dehydration, compres-
sion, transportation or water hauling charged to this lease by Les-
see in its operations thereon” include costs to move the gas all the
way from its Kansas field of production to a burner tip in New
York City? I doubt it. So where, and how, do we draw the line?

The court’s focus on preventing a condition precedent to take
place offers no useful guidance because it fails to identify the
precise point in the production and marketing process where the
lessee must market the gas “cost free” for the calculation of roy-
alty. The proper analysis will also be of interest to royalty owners
using this clause because the next case will be one where the gas
is sold to a purchaser for $X per thousand cubic feet, or X% of a
stated index, with no language in the gas purchase contract re-
garding deductions. For example, could Key Gas have entered into
a wellhead contract with ONEOK for a flat 80% of a stated index,
with no stated deductions? For this example we can assume the
80% of the stated index reflects the true market value of the gas—
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at the wellhead. The form oil and gas lease apparently did not
have express language specifying that the valuation will be made
“at the well” or “on the leased premises” or similar location lan-
guage. Instead, it provided for a royalty based upon “one-eighth
(1/8th) of the proceeds received by the lessee from the sale of gas
. . . produced from the land herein leased.” Since it is possible to
sell gas at the wellhead, or New York City, or anywhere in be-
tween, the parties have a real concern for where the lessee can, or
must, sell the gas.

Lessees will argue that even when the lease does not specify
a valuation at the “wellhead” or on “the leased premises,” the
balance of the lease, when viewed as a whole, reveals a clear in-
tent that the parties contemplated that their rights will be deter-
mined, and their relationship concluded, once the gas leaves the
boundaries of the lease. Therefore, the critical location for deter-
mining the lessor’s rights to proceeds would be at the lease. This,
in turn, would serve as the line of demarcation for the lessor’s
“cost free” royalty. If the gas purchaser’s proceeds reflect a sale
at the lease, nothing can be deducted to calculate royalty on the
proceeds. However, if the gas purchaser’s proceeds reflect a sale
at a point downstream from the lease, to the extent the lessor en-
joys a downstream value for royalty purposes, costs could be de-
ducted that relate to services provided once the gas left the lease
boundaries. See David E. Pierce, “The Missing Link in Royalty
Analysis: An Essay on Resolving Value-Based Royalty Disputes,”

5 Tex. Wesleyan L. Rev. 185 (1999).

Dissenting Court of Appeals Judge McAnany, as well as Dis-
trict Court Judge Schmisseur, recognized the importance of this
analysis by posing the question: “The contested lease provision
relates to transportation charges ‘charged to the lease in its opera-
tions thereon.’ What does that mean?” Davis v. Key Gas, 124 P.3d
at 107. Focusing on the express terms of the clause, Judge McAnany
would give meaning to the phrase “operations thereon” to limit the
no-deduction clause to deductions made by Key Gas, or others, at
the lease—where the “operations thereon” take place. This effec-
tively answers the New York City hypothetical. It would also result
in an affirmation of Judge Schmisseur’s holding. Judge McAnany’s
assessment of the facts, in light of the lease language, is as fol-
lows:

We are confronted here with what seems to be a
rather straight-forward situation. Davis and Key Gas
agree that Davis will not be responsible for transpor-
tation costs associated with operations on the leasehold
premises. Key Gas honored this by constructing and
maintaining at its sole cost the gathering line from the
wellheads that ran across Davis’ property. The transpor-
tation charges at issue here are not associated with that
gathering system but rather transportation expenses in-
curred downstream from the inlet flange on ONEOK’s
system. These charges were not incurred in Key Gas’
operations on the leases.

Id.

Unless the court gives effect to the “operations thereon” limi-
tation in the clause, there is no geographic limit on the no-deduc-
tion provision. Judge McAnany comments on this state of affairs
noting:

Davis’ argument, and the majority’s conclusion to-
day, is that there really is a free lunch. Davis seeks, and
the majority gives, a royalty based upon the value of gas
from the well at an inflated price that ignores the rea-
lities of the market that affect price after the gas has left
Davis’ leased property.

Id. at 107-08.

As this reporter has noted in previous writings, what we end
up with is payment of a royalty not on the “gas” that is produced,
but rather on the “costs” the lessee incurs to enhance the value of
the gas as it moves downstream from the well. See David E.
Pierce, “The Royalty Value Theorem and the Legal Calculus of
Post-Extraction Costs,” 23 Energy & Min. L. Inst. 6-1 (2002). Of
course, there is nothing wrong with this, if that is the expressed
intent of the parties in their contracts. That is the issue.

The majority in the Davis case correctly stated its basic charge:
ascertain the intent of the parties to the oil and gas lease con-
sidering all the language in the lease. It appears the court got hung
up on its condition-precedent analysis while failing to account for
the express terms of the lease. The majority’s conclusion appar-
ently was not the product of an analysis of all the express terms of
the lease, but rather of its general conclusion, stated at the be-
ginning of its opinion (but nowhere the object of the court’s
analysis) that: “Key Gas . . . had an implied obligation to protect
Davis against transportation costs and other expenses that would
reduce Davis’ royalty.” 124 P.3d at 99. The court does not offer
any insight as to how it arrived at this “implied obligation.” See

David E. Pierce, “Exploring the Jurisprudential Underpinnings of
the Implied Covenant to Market,” 48 Rocky Mt. Min. L. Inst. 10-1
(2002).

The majority also cites the usual laundry list of what I call
“tautological platitudes” as a prelude to its discussion of “am-
biguity” and “rules governing the construction of oil and gas
leases. . . .” 124 P.3d at 102. See David E. Pierce, “ ‘Surrounding
Circumstances’ Evidence in Natural Resources Litigation and
the Effective Use of Daubert to Manage Expert Testimony,” 51
Rocky Mt. Min. L. Inst. 13-1, 13-4 (2005). The court cites, but
apparently does not apply, the rule of construction that “ ‘any
ambiguities in a lease should be construed in favor of the lessor
and against the lessee. . . .’ ” 124 P.3d at 102 (quoting Hall v.

JFW, Inc., 893 P.2d 837 (Kan. Ct. App. 1995). This was proper
since the court concluded that the lease was “unambiguous.” But
in any event, if any strict construction is applied, it should be ap-
plied in this case against the lessor, not the lessee. The Exhibit A
containing the no-deduction clause was most likely inserted at the
lessor’s insistence, not the lessee’s.

The majority also rejects consideration of “trade usage and
custom” noting that no evidence was offered at trial to establish
usage as a fact. The court is correct that, to the extent the evidence
was offered to establish a trade usage, the party seeking to rely
upon it has the burden of establishing it as a fact at trial. See

David E. Pierce, “Defining the Role of Industry Custom and Usage
in Oil & Gas Litigation,” 57 SMU L. Rev. 387, 391 (2004). The
majority states:

The trial court discussed the current state of the market
and the practice of taking gas from the wellhead to the
point of first sale. This discussion seemed to relate to
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trade usage and custom, which can be used for certain
purposes in contract interpretation. . . .

123 P.3d at 103. Arguably this was not trade usage evidence but
merely evidence of the surrounding circumstances at the time the
parties entered into the contract. It reflected the state of the world
at the time the parties entered into their agreements. See David E.
Pierce, “Interpreting Oil and Gas Instruments,” 1 Tex. J. Oil, Gas,

& Energy L. 1, 14 (2006). All agreements must be interpreted in
their proper context.

“PUGH CLAUSE”  DID NOT NEGATE LESSEE’S RIGHTS

UNDER THE DRILLING CLAUSE

Schwatken leased 2,366 acres to Explorer Resources, Inc.
for a primary term of three years and so long as “oil or gas . . .
is produced . . . or drilling operations are continued as hereinafter
provided.” The drilling clause extended the lease “so long as
. . . drilling operations are being continuously prosecuted on the
leased premises. . . .” Explorer contended that it extended the
lease beyond the primary term by complying with the drilling
clause. Explorer commenced drilling 10 days prior to the end of
the three-year primary term and completed the first well 10 days
after the end of the primary term. Schwatken asserted that the
lease terminated pursuant to a clause, paragraph 18, it had inserted
into the lease which stated: “It agreed [sic] that at the end of the
primary term, this lease shall expire as to all lands located outside
of a producing unit.” Schwatken’s theory was: “ ‘producing unit’
means the portion of land immediately surrounding a producing
well.” Since there was no “producing well” at the end of the pri-
mary term, Schwatken argued that there was no “producing unit.”
The court in Schwatken v. Explorer Resources, Inc., 34 Kan.
App. 2d 873, 125 P.3d 1078 (Kan. Ct. App. 2006), review denied,
May 9, 2006, rejected this theory and affirmed the trial court’s
judgment in favor of Explorer Resources.

The court of appeals recited a number of constructional guides
before rejecting Schwatken’s interpretation of the lease. The court
observed that although Explorer tendered the form lease, Schwatken
was the party that drafted paragraph 18 which the court found to
be in conflict with the habendum clause. The court relied on these
observations to conclude: (1) any doubts regarding the meaning
of paragraph 18 should be resolved against Schwatken; (2) para-
graph 18 creates an “irreconcilable conflict” with the habendum
clause and in such cases the habendum clause terms should con-
trol; (3) Schwatken’s interpretation would result in a forfeiture;
and (4) a “reasonable person in the position of the lessee” would
not interpret paragraph 18 as limiting the habendum clause in the
manner contended by Schwatken.

Reporter’s Comments: Although nowhere in the court’s
opinion is the term “Pugh clause” mentioned, the basic problem
in this case is reconciling the Pugh clause that the lessor added to
the lease with the balance of the lease provisions. Neither party’s
interpretive arguments are convincing. The lessee argued that the
Pugh clause would operate only when a “unit” was created pur-
suant to the pooling and unitization clause of the lease. This
means that if only one well was drilled on the 2,366-acre tract,
paragraph 18 would have no effect on the leased land unless it
were pooled or unitized with other lands. Under these facts the
most reasonable interpretation of “producing unit” would be the
minimum block of acreage required to drill and operate the well

at issue. Under Kansas well spacing and production regulations
this could be a block of acreage as small as 10 acres for a gas
well.

However, the lessor’s position is equally untenable. If para-
graph 18 was intended to eliminate the drilling, continuous dril-
ling, completion, and cessation provisions of the lease, it would
have to be much more explicit. The court stated the basic inter-
pretive guide as: “what a reasonable person in the position of the
lessee would have understood paragraph 18 to mean. . . .” 125
P.3d at 1081. Arguably, the test should be “what a reasonable
person in the position of the lessee and the lessor would have
understood paragraph 18 to mean. . . .” The court seeks to ascer-
tain the intent of the parties to the agreement, not just that of the
lessee. This does not affect the outcome, however, because it
would not have been reasonable for even a lessor to give para-
graph 18 the meaning this lessor sought.

Once the objective “reasonable person” test was stated, the
court relied more on maxims instead of analysis to interpret the
lease. Maxims of construction against the drafter, resolving con-
flicts in favor of the habendum clause, and the avoidance of for-
feitures were recited to reject the lessor’s interpretation.

Instead of reciting constructional maxims, the court could
have sought to ascertain the intent of the parties by evaluating
the purpose of paragraph 18. Evidence of industry custom and
usage could have assisted the court in finding the following facts:
(1) paragraph 18 is similar to clauses commonly known as “Pugh”
clauses; (2) Pugh clauses are included in oil and gas leases to
protect lessors from allowing their lessees to hold large blocks of
lease acreage with minimal development; (3) in this case 2,366
acres in a single lease is a large block of acreage; (4) to ensure
prompt development of all the leased acreage, or its automatic re-
version to the lessor in the event of non-development, a Pugh
clause can be used; (5) Pugh clauses normally do not negate the
drilling clause of the lease, but rather contemplate a continuous
drilling program so that the lessee has the opportunity to maintain
the largest block of leased acreage possible through timely devel-
opment; and (6) “production unit” as used in Pugh clauses often
refers to the minimum block of acreage required by the state re-
gulatory authority necessary to obtain a drilling permit and a full
allowable for a producing well.

LANDOW NER’S “FREE GAS”  RIGHTS SUBJECT TO

EXPRESS TERM S AND CONDITIONS

In Cline v. Southern Star Central Gas Pipeline, Inc., 356
F. Supp. 2d 1203 (D. Kan. 2005) and 370 F. Supp. 2d 1130 (D.
Kan. 2005), Cline asserted that he was contractually entitled to
free gas from Southern. Although there were three documents, an
Oil and Gas Lease, a Gas Storage Lease, and what is called an
“Acknowledgment of Payment” agreement (AOP) between Cline
and Southern, the operative free gas provisions were contained
in the AOP. The agreements were made in conjunction with
Southern’s use of Cline’s property for gas storage as part of the
McLouth Storage Field operated by Southern.

The basic issue was whether Southern could require Cline to
advance the cost of building the pipeline and other facilities nec-
essary to connect his house to Southern’s pipeline. Cline asserted
that Southern committed various torts and a breach of contract by
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imposing such conditions on Cline’s right to free gas. Cline re-
quested a gas connection in 1978, 1988, 1991, and 1998. Each
time the gas storage entity promptly responded, indicating that gas
would be provided once Cline completed an application, paid a
connection charge, and provided the necessary line to connect his
premises with the company’s pipeline.

The court first held that Cline’s claims were barred by the
statute of limitations. Assuming the first breach was made in
November 1998 when the conditions to providing free gas were
announced to Cline, suit was not filed until D ecember 2003.
The court rejected Cline’s “continuing contract theory” and found
that his breach of contract claim was barred by Kan. Stat. Ann.
§ 60-511(1), the five-year statute of limitations for breach of a
contract in writing. The court similarly found any tort claims to be
barred by the applicable two-year statute of limitations.

As an alternative ground for its rulings the court also addres-
sed the merits of Cline’s claims and concluded that Cline failed to
comply with a condition precedent to triggering Southern’s obli-
gation to provide gas. The court observed: “The uncontroverted
evidence demonstrates that Plaintiff did not satisfy his respon-
sibilities to connect to Defendant’s pipeline, which would have
triggered Defendant’s obligation to provide him free gas.” 356
F. Supp. 2d at 1216. “As a condition precedent to receiving free
gas, Plaintiff must bear, on his own, all the costs and expenses of
installing the service line and any appurtenances in order to make
a connection to Defendant’s pipeline.” Id. at 1217.

The court also held that the additional requirements imposed
by Southern did not breach the AOP noting: “Defendant’s require-
ments are reasonable and consistent with the plain terms of the
Acknowledgment and the intent of the original parties. While the
Acknowledgment does not specify the amount of these costs and
expenses, the court concludes that Defendant is entitled to the
actual costs from Plaintiff for constructing the service line, meter-
ing facilities, and connection tap.” Id. at 1218. “The court also
concludes that filling out Defendant’s standard application form
and paying its connection charge fee are part of the costs and
expenses the lessor assumed under the Acknowledgment.” Id.

The court also rejected, on the merits, Cline’s tort claims
noting that they all arose out of an alleged breach of contract. As
the court noted: “Kansas courts and the Tenth Circuit have con-
sistently refused to allow tort claims to co-exist with breach of
contract claims when the two are grounded in the same facts.” Id.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

OIL COM PANIES CAUSED KATRINA

In Comer v. Nationwide Mutual Insurance Co., No. 1:05 CV
436 LTD RHW, 2006 WL 1066645 (S.D. Miss. Feb. 23, 2006),
14 individuals who suffered damage from Hurricane Katrina filed
suit in the U.S. District Court for the Southern District of Mis-
sissippi seeking to certify four separate classes under Rule 23,
Fed. R. Civ. P. The classes requested were: “Insurance Defen-
dant,” “Mortgage Lending Defendant,” “Chemical Manufacturer

Defendant,” and “Oil Company Defendant.” Each class included
named defendants and three had 100 unidentified defendants. The
claims against the insurance defendants had to do with policy
coverage or lack thereof, while the complaint against the mort-
gage lending defendants was that they breached a duty to keep
the mortgaged property “properly and sufficiently” insured. The
court dismissed the complaint against the insurance and mortgage
lending defendants and refused to allow the plaintiffs to file a
second amended complaint in a further effort to qualify those
classes.

The plaintiffs sought to qualify the chemical manufacturer
and the oil company defendant classes because they allegedly
produced greenhouse gas which contributed to global warming
which intensified Hurricane Katrina. The court allowed the plain-
tiffs to file an amended complaint with respect to the chemical
manufacturer and oil company classes so that the plaintiffs could
clarify their claims and add parties. Regarding the plaintiffs’ claims
against these defendants, the court said:

Without in any way expressing an opinion on the merits
of the plaintiffs’ claims against these defendants, I will
observe that there exists a sharp difference of opinion in
the scientific community concerning the causes of global
warming, and I foresee daunting evidentiary problems for
anyone who undertakes to prove, by a preponderance
of the evidence, the degree to which global warming is
caused by the emission of greenhouse gasses; the degree
to which the actions of any individual oil company, any
individual chemical company, or the collective action of
these corporations contribute, through the emission of
greenhouse gasses, to global warming; and the extent to
which the emission of greenhouse gasses by these defen-
dants, through the phenomenon of global warming, in-
tensified or otherwise affected the weather system that
produced Hurricane Katrina. This is a task that the plain-
tiffs are free to undertake if that is their intention, and I
am confident that due consideration will be given to the
requirements of Rule 11, F.R. Civ. P.

Comer, 2006 WL 1066645, at *4.

N E B R A S K A  —  M I N I N G

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

NEW  GROUND WATER QUALITY STANDARDS FOR NEBRASKA

New ground water quality standards for arsenic and uranium
took effect in Nebraska on March 27, 2006. The Nebraska En-
vironmental Quality Council adopted, and the Governor approved,
amendments to the Nebraska Administrative Code, Title 118—
Ground Water Quality Standards and Use Classification. The
arsenic standard, previously set at 0.05 milligrams per liter (mg/l),
was lowered to 0.010 mg/l. The uranium standard, previously
reserved, was set at 0.030 mg/l. Both of these changes are con-
sistent with the federal maximum contaminant levels established
by the U.S. Environmental Protection Agency under the federal
Safe Drinking Water Act. Title 118 standards are used by the
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Department of Environmental Quality to protect ground water
from activities that could degrade water quality and to establish
cleanup levels for pollution events that may impact ground water.

N E W  M E X I C O  —  M I N I N G

S T U A R T  R .  B U T Z I E R

—  R E P O R T E R  —

COURT REINSTATES REGULATORY TAKINGS CLAIM

AGAINST STATE AGENCIES

Shortly after the passage of New Mexico’s tough hardrock
mine reclamation law—the 1993 Mining Act, N.M. Stat. Ann.
§§ 69-36-1 to 69-36-20, Challenge Mining Company (Challenge)
filed a lawsuit claiming that the statute effected a taking of its
property in violation of the U.S. Constitution. Challenge argued
that the Mining Act effectively denied it the ability to bring its
mining facility back into operation from its long-standing standby
status. The trial court dismissed the case on ripeness grounds,
finding that Challenge’s difficulties predated the regulatory re-
gime. The court of appeals affirmed, but based its holding solely
on sovereign immunity grounds. See Manning v. Energy, Min-

erals & Natural Resources Department, 2004-NMCA-052, 135
N.M. 487, 90 P.3d 506 (N.M. Ct. App. 2004). The New Mexico
Supreme Court reversed and remanded the case for further pro-
ceedings. Manning v. Energy, Minerals & Natural Resources

Department, No. 28,500, ___ P.3d ___, 2006 WL 1787124 (N.M.
June 1, 2006).

In reinstating the claim, a majority of the court found that the
Takings Clause of the Fifth Amendment is self-executing as ap-
plied to the states, and that it “trumps” a state’s sovereign im-
munity shield regardless of whether the state is exercising eminent
domain power or regulating the use of land. The State of New
Mexico had attempted to distinguish between those two forms of
takings, arguing that while just compensation is allowed in the
former, the state is entitled to sovereign immunity in the latter.
The court rejected the state’s position as a “radical position that
creates a paradox,” finding that “[a] regulatory taking can be just
as devastating to property rights as a taking by eminent domain. . . .”
2006 WL 1787124, at *5. Two dissenting judges would not have
reached the constitutional issue but would have affirmed the deci-
sion on ripeness grounds, following the lead of the district court.

In breathing new life into Challenge’s claim, the court noted
that it was not passing on the merits of that claim. Rather, it was
concerned with the “broader question of whether [one] may even
assert such a claim in state court” against a sovereign immunity
claim by the state. Id. at *4. Whether Challenge will ultimately
prevail on the merits of the case may not be known for many
years. The Manning decision, however, combined with the fact
that no significant new or renewed mining operation has been
permitted in New Mexico since the 1993 Mining Act was passed,
may embolden others with mining interests in New Mexico to
advance comparable regulatory takings challenges.

COURT OF APPEALS REJECTS ENVIRONM ENT DEPARTM ENT’S

CLAIM  OF JURISDICTION OVER GROUND WATER

On July 19, 2006, the New Mexico Court of Appeals issued
an opinion in a closely watched challenge of the extent to which
the New Mexico Environment Department (NMED) may assert
permitting jurisdiction and authority under the New Mexico Water
Quality Act. The decision, Phelps Dodge Tyrone, Inc. v. N.M.

Water Quality Control Commission, Appeal No. 25,027 (as yet
unreported), considered matters of first impression relating to
NMED’s broad assertion of “constituent agency” jurisdiction over
all ground water at a large mine site under the Water Quality
Control Commission’s (WQCC’s) discharge plan program, as
well as NMED’s authority to unilaterally specify certain sub-
stantive site closure methodologies through permit conditions.
The decision is available at http://coa.nmcourts.com/documents/
opinions/Tyrone%20F0.pdf.

Under the 40-year-old Water Quality Act, constituent agencies
such as NMED are authorized to administer regulations adop-
ted by and assigned to them by the WQCC. N.M. Stat. Ann.
§§ 74-6-3, -9. The Act provides that regulations “shall not specify
the method to be used to prevent or abate water pollution but
may specify a standard of performance,” and may impose “reason-
able conditions” upon permits requiring permittees to conduct moni-
toring, sampling, recordkeeping, and reporting. Id. §§ 74-6-4(D),
-5(J). The Act and several of WQCC’s regulations also provide
that the determination of a discharge’s effect on ground water
“shall be measured at any place of withdrawal of water for present
or reasonably foreseeable future use.” Id. § 74-6-5(E)(3).

The particular case arose as an appeal by Phelps Dodge
Tyrone, Inc. (Tyrone) from two of numerous closure permit con-
ditions involving a 9,400-acre open pit copper mine site (the
Tyrone Mine) south of Silver City, New Mexico. The two con-
tested conditions in NMED’s closure permit required Tyrone to
regrade and completely cover mine features that Tyrone con-
tended were within the “open pit capture zone” where it planned
to fully capture, pump, and treat water to meet ground water
standards. NMED asserted that it had direct statutory authority
under N.M. Stat. Ann. § 74-6-5(D) to unilaterally impose the
regrading and cover methodologies as permit conditions, and that
the entire 9,400-acre mine site was a “place of withdrawal of
water for present or reasonably foreseeable future use,” including
the pits and massive piles of materials within what Tyrone’s ex-
perts designated as the “open pit capture zone.” NMED prevailed
on its assertions in Tyrone’s administrative appeal to the WQCC,
a commission on which NMED officials served as hearing officer
and commission chair.

The court of appeals, however, reversed and remanded. The
basis of the reversal related to the urging of NMED and finding
of the WQCC that the entire 9,400-acre Tyrone Mine site was a
“place of withdrawal of water for present or reasonably fore-
seeable future use.” The court rejected that conclusion as overly
broad, arbitrary, and capricious in the context of the Tyrone site.
The court found that it was unrealistic and impractical to require
all water at the mine to meet standards, including areas where
evidence showed it was merely “ ‘possible’ that someday someone
might drill a well into the side of, or adjacent to waste rock piles.”
According to the court, “[t]his speculative scenario appears to
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stretch the statutory language too far, does not appear to represent
reasonable future use, and cannot support the conclusion that the
entire facility is a place of withdrawal of water.”

The court remanded the case to the WQCC for further pro-
ceedings. In doing so, it suggested “possible factors” the WQCC
might consider in determining the appropriate place or places of
withdrawal, but it offered “no opinion” whether the WQCC should
adopt those factors by way of a rulemaking or in Tyrone’s specific
case. The factors suggested by the court include such things as the
“unique geology and hydrology of the area and the particular site”
and the “mining or other operations and its scale.” The court also
drew the WQCC’s attention to the “point of compliance” concept
as it appears in 40 C.F.R. § 264.95(a), although it left to the dis-
cretion of the WQCC whether and how “point of compliance”
concepts from other environmental regimes might be a “reason-
able proxy” for the “place of withdrawal” concept in the Water
Quality Act.

In the course of reversing and remanding the case to the
WQCC, the court of appeals agreed with NMED that it has broad
authority to impose conditions specifying pollution control methods
like those challenged by Tyrone. Notwithstanding the Water Quality
Act’s limitations on the WQCC’s authority to specify methods of
pollution prevention, the Act’s enumeration of “reasonable con-
ditions” that the WQCC may impose by regulation (monitoring,
sampling, recordkeeping, and reporting), and the statutory duty of
constituent agencies to implement such regulations as are assigned
to it by the WQCC, the court believed that the legislature made a
direct grant of permitting authority to “constituent agencies” of
the WQCC under N.M. Stat. Ann. § 74-6-5(D). That provision
states: “The commission shall by regulation set the dates upon
which applications for permits shall be filed and designate the
time periods within which the constituent agency shall, after the
filing of an administratively complete application for a permit,
either grant the permit, grant the permit subject to conditions or
deny the permit.” As of the date of this writing, petitions for
certiorari are pending before the New Mexico Supreme Court.

Note: This reporter represented Phelps Dodge Tyrone,
Inc. in the above case.

N E W  M E X I C O  —  O I L  &  G A S

J O H N  S .  N E L S O N

—  R E P O R T E R  —

ANTI-INDEM NITY STATUTE

New Mexico’s Oilfield Anti-Indemnity Statute, N.M. Stat.
Ann. § 56-7-2, generally renders void and against public policy
that portion of any agreement relating to an oil and gas well that
(1) indemnifies the indemnitee against claims arising out of the
indemnitee’s own negligence, and (2) requires the indemnitor to
obtain liability insurance on behalf of the indemnitee. In 1997, the
New Mexico Court of Appeals construed the version of the statute
then existing as not prohibiting such an agreement when, by the
terms of the agreement, it was specifically to be governed by the
law of another state that permitted such agreements. Reagan v.

McGee Drilling Corp., 1997-NMCA-014, 123 N.M. 68, 933 P.2d
867 (N.M. Ct. App. 1997).

The statute was amended in 1999, and again in 2003. In Piña

v. Gruy Petroleum Management Co., 2006-NMCA-063, 139
N.M. 619, 136 P.3d 1029 (N.M. Ct. App. 2006), the court of
appeals held that, as a result of the 1999 and 2003 amendments,
the statute now prohibits such agreements to the extent they apply
to oil and gas wells located in New Mexico, even if such agree-
ments are specifically to be governed by the law of another state
that permits such agreements.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

LIM ITATION ON LOCATING HABITABLE STRUCTURE

HELD NOT APPLICABLE

Chapter 361 of the 2003 Session Laws enacted by the legis-
lature prohibited the location of any habitable structure within the
radius of 125 feet from an active well or 50 feet from any surface
equipment necessary for the operation of an active well. The law
was codified as Okla. Stat. tit. 52, § 318.10. Okla. Stat. tit. 52,
§§ 318.2 through 318.9 were enacted in 1982 as the Oklahoma
Surface Damages Act. In YDF, Inc. v. Schlumar, Inc., 2006 OK 32,
136 P .3d 656 (Okla. 2006), the Oklahoma Supreme Court, in
a 5-4 decision rendered May 16, 2006, concluded that section
318.10 did not apply to an owner who constructed a home closer
than 125 feet to an active oil well because the home owner was
not the surface owner of the well site. The court reasoned that
section 318.10 was part of the Oklahoma Surface Damages Act
because it was codified sequentially after the last number of the
Surface Damages Act. “Surface owner” is defined in the Surface
Damages Act as the owner of record of the surface of the property
on which the drilling operations were to occur. Since the owner of
the home in question was an adjacent owner and not the owner of
the property on which the well was located, the 125-foot limi-
tation did not apply.

The dissent pointed out that there was nothing in the 2003
legislation that expressed an intent that section 318.10 be treated
as a part of the Surface Damages Act. It reasoned that, in the
absence of any specific reference to the Oklahoma Surface Dam-
ages Act, section 318.10 should be construed as a free-standing
statute independent of the Surface Damages Act. In this reporter’s
opinion, the dissent’s rationale is far more persuasive. Not only
does Chapter 361 make no reference to the Surface Damages Act,
the definitions in section 318.2 of the Surface Damages Act upon
which the majority relies specifically state that they apply to
sections 318.2 - 318.9. Chapter 361 made no amendment to ex-
pand the sections covered by these definitions. Section 318.10
was renumbered as Okla. Stat. tit. 52, § 320.1, by 2006 Okla.
Sess. Laws, ch. 309, § 1, effective June 8, 2006).
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FIFTEEN YEARS IS TOO LONG TO HOLD A LEASE

W ITHOUT COM M ERCIAL PRODUCTION

In Geyer Brothers Equipment Co. v. Standard Resources,
L.L.C., 2006 OK CIV APP 92, 140 P.3d 563 (Okla. Civ. App.
2006), the plaintiff lessee completed a shut-in gas well in June
1985 on its lease. The well was capable of producing in paying
quantities upon completion. However, there was no production
from that well or otherwise from the lease until April 1999, at
which time the well was reworked and brought into commercial
production. The opinion of the Oklahoma Court of Civil Appeals
is not clear, but apparently the defendant acquired top leases and
claimed that the lease of the plaintiff had terminated. The plaintiff
relied upon the Oklahoma rule that the completion of a well ca-
pable of producing in paying quantities satisfies the habendum
clause. However, following completion, the lessee must comply
with the implied covenant to market production. The court stated
that the controlling factual question was whether the temporary
cessation of marketing was for an unreasonable length of time.
(This statement is questionable since there had not been any
marketing at any time in this case, so the “temporary” doctrine
seems inappropriate.) The court concluded that the plaintiff’s
failure to produce and market was unreasonably lengthy and it
upheld the trial court’s finding that the plaintiff’s leases had ter-
minated. It distinguished State ex rel. Commissioners v. Carter

Oil Co., 1958 OK 289, 336 P.2d 1086 (Okla. 2006), which upheld
the continuance of a lease notwithstanding a longer period of non-
production on the basis that in Carter Oil, the lessee had actively
attempted to secure a pipeline and market its gas during the time
the well was shut in. In this case, the plaintiff presented no evi-
dence of such efforts.

The plaintiff did prevail on its contention that the trial court
had improperly granted the defendant’s motion for attorneys’ fees.
The court of civil appeals rejected the defendant’s claim for attor-
neys’ fees. The defendant asserted that the request for an accounting
constituted “an action to recover on an open account,” or an action
on a “contract relating to the purchaser’s sale of goods” under
Okla. Stat. tit. 12, § 936. The court further rejected defendant’s
claimed authority for attorneys’ fees under the Non-Judicial Mar-
ketable Title Procedures Act, Okla. Stat. tit. 12, § 1141.1, because
the defendant never attempted to invoke the procedures under that
act.

ATTEM PT TO ENFORCE RIGHT OF ACCESS TO WELL SITE

RESULTS IN A FIRM  JUDGM ENT FOR M ALICIOUS

PROSECUTION

In Lierly v. Tidewater Petroleum Corp., 2006 OK 47, 139
P.3d 897 (Okla. 2006), oil wells and a tank battery on the 80-acre
Emma Hengst lease had historically been accessed through a gate
and road from the Robbins tract on the east side of the Hengst
tract, the surface of which was owned by the Lierlys. In 1997,
because of some improvements to State Highway 117 on the south
edge of the Hengst tract, it became feasible to access the Hengst
tract from Hwy 117, and the Lierlys began to make improvements
to facilitate such access. When Tidewater, the lessee, asked per-
mission to access the wells from Hwy 117, the Lierlys asked
Tidewater to share in the cost of constructing the new road, which
Tidewater refused to do. In July 1997, Tidewater filed suit alleging
that entry from Hwy 117 was the only reasonable way to enter and

exit the Hengst tract, and asked that the Lierlys be temporarily and
permanently enjoined from interfering with Tidewater’s access
from Hwy 117. After a bench trial, the court denied Tidewater’s
request for injunction and barred it from using the roadway built
by the Lierlys, finding that Tidewater had access to its wells
through the Robbins tract. Then, in June 1999, the Lierlys filed
suit alleging that Tidewater had filed its suit for injunctive relief
with malicious and total disregard of their rights and sought actual
and punitive damages. After a jury trial, the Lierlys were awarded
$11,000 in actual damages and $11,000 in punitive damages.

On appeal, Tidewater contended that an oil and gas lessee who
seeks an injunction against a surface owner for interfering with
lessee’s entry at a specific location is not liable for damages for
malicious prosecution. The court said there are five elements for
malicious prosecution: (1) the defendant’s filing a former action,
(2) its successful termination in favor of the plaintiff, (3) the de-
fendant’s want of probable cause for pressing the former action,
(4) the presence of malice in the defendant’s conduct, and (5) dam-
ages. Tidewater argued that, as lessee, it had the right to reason-
able entry to access the oil wells, entry from Hwy 117 was reason-
able, therefore it had probable cause to believe the access it sought
was reasonable, and where there is probable cause, there can be
no malice.

The Oklahoma Supreme Court found Tidewater’s arguments
flawed, reasoning that the lessee does not have a common law
right to enter the land at every available entry point and that the
reasonableness of a point of entry alone does not establish proba-
ble cause to seek injunctive relief. The court said that the lessee’s
right to enter and occupy the land is limited not only to the extent
it is reasonably necessary, but is further limited by the Oklahoma
Surface Damages Act, Okla. Stat. tit. 52, §§ 318.2 -.9 under which
the lessee must engage in negotiation with the surface owner and
seek appraisal of surface damages. The court stated that Tide-
water’s belief that entry from Hwy 117 was reasonable did not
necessarily constitute probable cause for instituting its suit. Proba-
ble cause is the honest belief that the claim is founded on facts
sufficiently strong to warrant an average person in believing the
claim to be true. The court found that the Lierlys established lack
of probable cause because Tidewater’s petition for injunction had
alleged falsely that the Lierlys had blocked Tidewater’s access
through the Robbins tract, an allegation that the court found was
not true based upon the testimony of Tidewater’s principal officer,
who apparently testified at trial that Tidewater still had access
through the Robbins tract. Tidewater, thus, would not be injured
if an injunction were not granted. The court found that the testi-
mony of lessee’s principal officer showed that the claim for in-
junctive relief was grounded in an untruthful allegation and was
not founded on facts strong enough to warrant the average per-
son’s belief in the claim.

CORPORATION COM M ISSION JURISDICTION TO ORDER

REM EDIATION OF SURFACE AND SUBSURFACE POLLUTION

IS NOT EXCLUSIVE

In Meinders v. Johnson, 2006 OK CIV APP 35, 134 P.3d
858 (Okla. Civ. App. 2006), the Plaintiff surface owner sued oil
and gas working interest owners and operators in state district
court for damages and injunctive relief arising out of the condition
of the surface and the subsurface of the land as a result of oil and



page 16 MINERAL LAW NEWSLETTER

gas operations extending back to the 1920s. As a result of years
of operations, the land had become dotted with many abandoned
and unplugged wells, abandoned equipment, visible signs of sur-
face pollution from brine and mineral spills, and severe erosion,
much of which originated with prior operators. The plaintiff sought
damages for surface and subsurface pollution and injunctive relief
to compel clean-up and remediation of surface and subsurface
pollution. The plaintiff later dropped his damage claims and pur-
sued only injunctive relief. The trial court determined that the
defendants created or maintained a continuing public nuisance on
the plaintiff’s property and directed various clean-up measures
including plugging of abandoned wells, the recasing of inade-
quately cased wells to 50 feet below treatable water or the plugging
of those wells, cessation of salt water injection operations without
an Oklahoma Corporation Commission permit, restoration of the
surface of polluted areas to a condition free of erosion with soil
quality and chemical composition that will maintain native grasses,
and the removal and disposition of abandoned pipe and equip-
ment.

On appeal, the defendants claimed that the powers exercised
by the district court were within the exclusive jurisdiction of the
Oklahoma Corporation Commission, citing various statutes con-
ferring “exclusive jurisdiction” on the Corporation Commission
with respect to oil and gas conservation; the recovery, injection,
or disposal of mineral brines; and spills of deleterious substances
in connection with oil and gas operations, and the authority to
make and enforce rules and orders pertaining to handling, storage,
and disposition of salt water, mineral brine, waste, oil, and other
deleterious substances resulting from oil and gas operations. The
court of civil appeals reviewed the history of legislation confer-
ring jurisdiction on the Corporation Commission, noting that the
“exclusive jurisdiction” language was inserted by 1993 amend-
ments and concluded that the purpose of the exclusive jurisdiction
language was to identify which of various state agencies had been
granted authority with respect to various matters pertaining to oil
and gas operations. These amendments were not intended, the court
reasoned, to deprive the state district courts of their historical
authority over matters of public and private nuisance or negli-
gence pertaining to oil and gas operations and pollution and the
authority to award damages and order remediation. Noting that the
state district courts possess jurisdiction and authority to direct
abatement of a public nuisance, the court further noted that pol-
lution of air, land, or waters of the state is statutorily defined as a
public nuisance. Finally, the court expressed the concern that a
construction that would deprive the district court of its authority
over such matters would raise “some substantial constitutional
questions” in view of constitutional provisions conferring on district
courts “unlimited original jurisdiction of all justiciable matters.”

NBI Services, Inc. v. Ward, 2006 OK CIV APP 20, 132 P.3d
619 (Okla. Civ. App. 2005), is another recent Oklahoma Court of
Civil Appeals decision, but from a different division, upholding
the authority of the state district courts to remedy pollution in the
face of a claim that the Corporation Commission’s jurisdiction
in that area is exclusive. In this case, NBI was the operator and
NOCO Investment was a 78% working interest owner in a field-
wide secondary recovery water injection unit who, as joint plain-
tiffs, sued Ward, a surface tenant, and the Reed Trusts, the surface
owners, seeking a temporary restraining order and permanent in-

junction to prohibit the defendants from interfering with the plain-
tiffs’ right to use of the surface under the plan of unitization. The
defendants counterclaimed for breach of contract, trespass, negli-
gence, and nuisance. The plaintiffs were granted a temporary res-
training order and constructed their water injection facilities.
However, in a bifurcated trial on the plaintiffs’ claims alone, the
court subsequently denied a permanent injunction and dissolved
the temporary restraining order. Later, a jury trial found in favor
of the defendants on their breach of contract, trespass, negligence,
and nuisance claims, awarding Ward, the surface tenant, $24,178
and the Reed Trusts, the surface owners, $67,435 in actual dam-
ages, but denied punitive damages.

On appeal, citing the same statutory language conferring “ex-
clusive jurisdiction” on the Corporation Commission as asserted
in Meinders, the court also rejected the plaintiffs’ argument, al-
though on a somewhat different rationale. The court in NBI Ser-

vices, as did the Meinders court, cited numerous decisions of long
standing recognizing the district court’s jurisdiction to award
damages based on common law theories of recovery, such as pri-
vate nuisance and negligence. The court said that it would not
abrogate common law remedies by implication without a clearly
and plainly expressed statutory intent to do so. The court further
reasoned that the law favors preservation of common law rights,
and that where common law gives a remedy and another is pro-
vided by statute, the statutory remedy is merely cumulative unless
it is declared to be exclusive. In dealing with the “exclusive juris-
diction” language in the applicable statutes, the court distin-
guished between jurisdiction to regulate and jurisdiction to afford
a remedy, reasoning that the grant of exclusive jurisdiction ap-
plied merely to authority vis-à-vis other administrative agencies
to regulate oil and gas exploration and production, but that this
grant did not extend to providing an exclusive remedy for oilfield-
related pollution.

S O U T H  D A K O T A  —
O I L  &  G A S

M A X  M A I N

—  R E P O R T E R  —

OIL AND GAS ROYALTY INCREM ENT STATUS

After a July 7, 2006, hearing on the petition of Phoenix Geo-
Exploration, Inc., the Commissioner of School and Public Lands
granted oil and gas royalty increment status on approximately
218,000 acres of state-owned minerals in northwestern South
Dakota. In general, oil and gas royalty increment status is avail-
able for state-owned oil and gas interests that have not been leased
within the last 10 years. S.D. Codified Laws § 5-7-41. For lands
that have been assigned oil and gas royalty increment status, the
Commissioner is authorized to offer oil and gas leases with a
1/16th royalty for the first three years of the lease, automatically
increasing to a 1/12th royalty for the second three years, and a
1/8th royalty thereafter. Id. § 5-7-42. The royalty increment status
assignment will automatically terminate and the royalty will in-
crease to a minimum of 1/8th, if the state lands assigned such status
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are “pooled, unitized, or otherwise commingled with production
from other areas. . . .” Id. § 5-7-43.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

FORM ER OW NER REM AINS LIABLE FOR POST-ASSIGNM ENT

COSTS INCURRED UNDER OPERATING AGREEM ENT

Eland Energy, Inc. was a nonoperating working interest owner
under two offshore oil and gas leases, subject to operating agree-
ments under which Seagull Energy E&P, Inc. was operator. In
1996 Eland sold its interests in the leases to Nor-Tex Gas Cor-
poration. When Nor-Tex, shortly thereafter, failed to reimburse
Seagull for its share of operating costs as required by the opera-
ting agreement, Seagull sued both Nor-Tex and Eland for the
unpaid costs. In Seagull Energy E&P, Inc. v. Eland Energy, Inc.,
49 Tex. S. Ct. J. 744, No. 04-0662, ____ S.W.3d ____, 2006 WL
1651684 (Tex. June 16, 2006), petition for rehearing filed, the
Texas Supreme Court reversed a court of appeals judgment for
Eland and rendered judgment, as the trial court had, holding Eland
jointly and severally liable.

Generally a party cannot escape its obligations under a con-
tract merely by assigning the contract to a third party, the court
observed. The question, then, was whether the operating agree-
ment released a party that assigned its interest under the agree-
ment from obligations subsequently incurred. The court of appeals
had held that the operating agreement unambiguously placed
liability for operating costs only on current owners of working
interests, not former owners such as Eland. Each was required to
reimburse the operator “in proportion to its Participating Interest,”
defined as its respective percentage “based on ownership in the
Lease.” Since Eland no longer had any ownership in the lease, and
thus no “Participating Interest” at the time the relevant costs were
incurred, according to the court of appeals’s analysis, nothing in
the agreement required it to pay.

The supreme court gave short shrift to Eland’s argument that
had persuaded the court of appeals. Eland read far too much into
the operating agreement’s provisions for the sharing of costs.
Nowhere did these provisions mention the subject of release or
the consequences that were to follow the assignment of a working
interest. Although the operating agreement generally provided that
it would be binding on successors and assigns and that any assign-
ment must be made subject to it, it simply did not explain the
consequences of an assignment. Moreover, while recognizing that
a contract’s subject or other circumstances might indicate that
obligations were not intended to survive the conveyance of the
land to which it applies, the court could find no such intent ap-
parent in the circumstances here. Because the operating agreement
did not expressly provide that a party’s obligations should ter-
minate on assignment, Eland remained liable for its share of costs
incurred after its assignment.

It is disappointing that the opinion treats Eland’s principal
argument, adopted by the court of appeals, as dismissively as it
seems to. From the agreement’s allocation of cost responsibility

according to ownership and express recognition that interests in
the property are assignable, one might indeed plausibly infer that
the parties intended that obligations rest only on current owners.
Undoubtedly many, if not most, oil and gas producers, including
operators, have assumed that they may look only to the parties
owning interests in the contract area at the time an obligation is
incurred for its performance. This case should generate much more
care and attention to the allocation of liability upon assignment in
the drafting of operating agreements and any number of other
types of agreements that impose obligations on the owners of oil
and gas interests.

ROYALTY PAYABLE ON AM OUNT REALIZED AT THE WELL

IS DUE ONLY ON LESSEE’S PERCENTAGE OF PROCESSED

GAS SALES

The court in Tana Oil & Gas Corp. v. Cernosek, 188 S.W.3d
354 (Tex. App.—Austin 2006, pet. denied), reversed the trial
court’s summary judgment for a class of plaintiff lessors and
rendered judgment for the defendant lessee. The plaintiffs were all
royalty owners under leases to Tana that called for royalty on gas
to be paid on the amount realized from sale, as sold or computed
at the well. Tana sold the gas produced under the leases pursuant
to contracts that allowed the purchaser to process the gas and to
pay Tana 84% of the sale price received on extracted plant
products and 84% of the resale price on residue gas. Tana paid the
lessors their royalty shares of the payments Tana received under
its gas contract. The lessors maintained that Tana had breached
the leases by calculating royalty payments based on 84% rather
than 100% of post-processing sale proceeds. They also com-
plained of the deduction of post-production charges for compres-
sion and treating imposed by the purchaser after sale and the de-
duction of gas used for plant fuel and for gas lift.

Addressing first the lessors’ argument that Tana was obli-
gated to pay royalty on the 16% of sale proceeds it did not itself
receive, the court observed that Tana’s gas contract, rather than
stating a fixed price for the gas, stipulated that the price for 100%
of the raw gas sold at the well would be 84% of the purchaser’s
resale price for extracted liquids and residue gas. This pricing
formula represented the negotiated value of the raw gas. The les-
sors erred by equating the sale of raw gas at the well to third-party
sales of the residue gas and liquids on the open market. Tana did
not sell the residue gas and liquids but instead sold raw gas at the
well and did in fact pay royalties on 100% of the volume sold.

The court further disagreed that deduction of compression
and treating costs was forbidden in Tana’s calculation of royalty
payments. The royalty clauses’ provisions for value to be deter-
mined at the well acknowledged that deductions might be neces-
sary to arrive at that value. It was irrelevant that the deducted
costs were incurred after the gas had been sold: The final sales
price for the raw gas could only be established by working back
from the downstream third-party sales.

Tana was likewise entitled to deduct from its royalty cal-
culation the value of gas consumed by the gas processor for plant
and compressor fuel. Tana agreed in its gas contract to provide
fuel gas at no cost to the gas purchaser. This gas was not sold,
and, as a result, Tana did not receive proceeds on which the leases
required it to pay royalty. With respect to Tana’s deduction of gas
used in gas-lift operations, which the lessors argued was a pro-
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duction expense and nondeductible, the court pointed out that
each of the leases specifically authorized the lessee to use gas for
gas lift or generally for operations without payment of royalty for
gas so used. The plain language of these lease provisions allowed
deduction of gas-lift fees that presumably equated to the value of
the gas used.

GAS CONTRACT HELD UNAM BIGUOUS—PRICE DETERM INED

ON SALE OF RESIDUE GAS, NOT LIQUIDS

The court in ConocoPhillips Co. v. Incline Energy, Inc.,
189 S.W.3d 377 (Tex. App.—Eastland 2006, no pet. h.), con-
strued the pricing provision of a gas purchase contract calling for
ConocoPhillips, the buyer, to pay Incline, the seller, “the price per
MMBTU” equal to “eighty percent (80%) of the price(s) which
Buyer receives under its Resale Agreement(s) for all gas pur-
chased and sold hereunder at the Point(s) of delivery. . . .” 189
S.W.3d at 379. ConocoPhillips processed the gas and sold the
extracted liquids. It then sold the residue gas and based its pay-
ment to Incline for its unprocessed gas on 80% of the weighted
average residue gas price applied to the full volume and heating
value (MMBTUs) of Incline’s entire gas stream. Incline sued
ConocoPhillips for breach of contract, contending that it should
be paid for the processed liquids sold by ConocoPhillips in addi-
tion to the residue gas.

The court of appeals reversed the trial court’s judgment, fol-
lowing a bench trial, for more than $1 million in damages, pre-
judgment interest, and attorneys’ fees. The trial court had found
the pricing provision ambiguous because it was subject to more
than one reasonable interpretation if gas were processed for ex-
traction of liquids. The court of appeals disagreed. There was no
question about the meaning of the term “MMBTU” or that the
MMBTU content of gas was to be measured, inclusive of the
extractable liquids, at the connection to ConocoPhillips’s pipeline.
ConocoPhillips was then to pay per MMBTU so measured 80%
of the amount it received on resale of the gas. The gas contract
called for a price based on MMBTUs, not gallons on which li-
quids would be priced, and it contained no provisions for sharing
in expenses and revenues of processing. The only reasonable in-
terpretation, the court held, was that the price to Incline was 80%
of the amount for which ConocoPhillips first resells gas, exclud-
ing liquids removed prior to the resale.

The court did not emphasize the point, which is somewhat
lost in its discussion, that the issue was only that of the price to be
paid, not whether Incline was to be paid for the full content of its
gas. Clearly the BTU content of Incline’s gas, before removal of
liquids, was measured at the point of delivery, and Incline was
paid for that content. That the parties had not specifically pro-
vided for gas processing and liquid extraction did not alter the fact
that the only mechanism for determining price was based only on
the resale of gas. The court also did not discuss the significance,
if any, of whether Incline’s unprocessed gas might have been more
valuable, considered per MMBTU, than the residue gas sold after
processing.

PROCESSOR’S EXTRACTION OF EXCESSIVE LIQUID VOLUM ES

DID NOT BREACH PROCESSING CONTRACT

The court in Exxon Mobil Corp. v. Kinder Morgan Operating,

L.P. “A”, 192 S.W.3d 120 (Tex. App.—Houston [14th Dist.]

2006, no pet.), considered a 1987 processing contract under which
Kinder Morgan processed Exxon Mobil’s gas from the Hugoton
Field in southwest Kansas for the removal of liquids. The contract
called for Exxon M obil to be delivered specified percentages
of the extracted liquids. For extracted propane, instead of a fixed
percentage, Exxon Mobil’s contractual share was “up to 88%,
. . . varied, as necessary, in order to meet Mobil’s Transporter’s
F.E.R.C. BTU tariff requirements.” This provision contemplated
that in order to meet the contract’s requirement that residue gas be
redelivered to Exxon Mobil with a heating capacity of no less than
950 BTUs per cubic foot, Kinder Morgan would vary its propane
content. However, instead of leaving a sufficient propane com-
ponent in Exxon Mobil’s gas, or reinjecting propane into the resi-
due gas, in order to meet the BTU requirement, Kinder Morgan
swapped additional methane to Exxon Mobil’s residue gas stream
for the propane content that would have been required. It then
sold the propane for a profit. Exxon Mobil contended that under
the contract, the propane belonged to it, not Kinder Morgan, and
sued for the value of the missing propane, alleged to be about $37
million.

The court of appeals affirmed the trial court’s judgment for
Kinder Morgan on a jury verdict that it had not breached the
contract. Even if Exxon Mobil was correct that the contract re-
quired its propane to be left in its residue gas stream, the court
pointed out, Exxon Mobil would not have been entitled to receive
as a plant product the propane it claimed should have been used
for BTU control. At most, it would have been entitled to have the
propane left in or reinjected into the residue gas stream. Under the
contract Exxon Mobil was entitled to two things: (1) a residue gas
stream with 950 BTU per cubic foot and (2) propane in excess of
the amount that would be required to achieve the 950 BTU re-
quirement. Exxon Mobil would not have been entitled to any more
propane as a plant product than the amount it had received. The
court went on to reject Exxon Mobil’s claim against Kinder Morgan
for conversion of the propane alleged to have been excessively
extracted, holding that Exxon Mobil suffered no alleged injury
from the tort of conversion independent from that arising from its
essential breach of contract claim.

GRAM M ARIANS IN WEST TEXAS—PLAIN LANGUAGE OF

DEED INTERPRETED TO HAVE RESERVED HALF OF

GRANTOR’S ROYALTY, NOT HALF OF ALL ROYALTY

In Stewman Ranch, Inc. v. Double M Ranch, Ltd., 192
S.W.3d 808 (Tex. App.—Eastland 2006, no pet. h.), the court of
appeals construed the reservation by Stewman, in its deed to
Double M conveying its 8,900-acre ranch, of “an undivided one-
half (1/2) of the royalties to be paid on the production of oil, gas
and other hydrocarbons from the described lands which are pres-
ently owned by Grantors. . . .” Id. at 810. Stewman did not own all
of the royalty on production at the time of the deed but instead
owned undivided interests of varying amounts under the tracts
composing the ranch. Stewman maintained its reservation entitled
it to half of the total royalty on production from any particular
tract and that Double M acquired only whatever interest remained
over and above the reserved half, if any. Double M argued that
it had acquired half of whatever royalty Stewman owned at the
time of the deed. The court agreed with Double M and affirmed
Double M’s summary judgment.
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The court’s determination came down to whether the clause
“which are presently owned by Grantors” modified “royalties” or
“the described lands.” Referring to the basic rules of grammatical
construction, the court observed, a court is to give a contract its
plain meaning, if possible. One of the basic rules of grammatical
construction is that relative and qualifying phrases are to be ap-
plied to the words and phrases immediately preceding them, unless
to do so would impair the meaning of the sentence. This doctrine
of the “last antecedent,” however, must be applied with due regard
to the entire instrument, and the relative or qualifying phrase’s
effect may be extended farther than the nearest antecedent when
clearly required. Here, “which are presently owned by Grantors”
was not set off by commas, indicating the intention that it should
be construed as a restrictive dependent clause even though it began
with the word “which.” More importantly, any other reading
would render the clause superfluous. To give effect to the clause,
the court held, it must be interpreted, contrary to the doctrine of
the last antecedent, to have reserved to the grantors one-half of the
royalties that they owned at the time of the conveyance, not one-
half of the total royalties.

TEXAS COURT LACKS JURISDICTION TO DETERM INE RIGHTS

UNDER AGREEM ENT FOR INTEREST IN NIGERIAN OIL

PROSPECTING LICENSE

In 1994 Trutec, the plaintiff-appellant in Trutec Oil & Gas,

Inc. v. Western Atlas International, Inc., 194 S.W.3d 580 (Tex.
App.—Houston [14th Dist.] 2006, no pet.), entered into a “Con-
sulting Agreement” with Moni Pulo Limited, a Nigerian company.
In the agreement Trutec undertook certain obligations in exchange
for “10% (Ten Percent) of equity” in an oil prospecting license
granted by the Nigerian government to explore for oil in certain
offshore areas. Moni Pulo subsequently contracted with others
and conducted successful exploratory operations that resulted in
issuance of an oil mining lease.

Moni Pulo and its new partners never assigned Trutec the
10% interest in the prospecting license and lease to which it
believed it was entitled. Trutec filed suit, first in Nigeria and later
in Harris County, Texas. It abandoned the Nigerian suit but pur-
sued claims in Texas for breach of contract based on the defen-
dants’ alleged promise to recognize Trutec’s interest, conversion
of hydrocarbons attributable to its interest, tortious interference
with its contract, and breach of fiduciary duty.

The court of appeals affirmed the trial court’s dismissal of the
case for lack of subject matter jurisdiction. The factual allegations
in Trutec’s petition demonstrated that its claims were based on
deprivation of the functional equivalent of an interest in an oil and
gas lease. The breach of contract claim was based on the asserted
existence of an agreement to recognize the transfer of the 10%
interest. The conversion claim would require proof of title to the
oil and gas converted, which would in turn require Trutec to es-
tablish its ownership in the oil mining lease. The tortious inter-
ference claim would fail without a contract for the conveyance.
Because Texas courts may not determine rights in real property
located in other states and countries, including rights to oil and
gas leases (which the court found the Nigerian license essentially
to be), and because Trutec’s complaint, at its core, was that it
should have an interest in the lease, dismissal was proper.

AGREEM ENT CONSTRUED FOR INVESTOR,
AGAINST PROM OTER

The court in XCO Production Co. v. Jamison, 194 S.W.3d
622 (Tex. App.—Houston [14th Dist.] 2006, pet. filed), construed
an investor participation agreement under which Jamison con-
tributed $500,000 for a working interest provided by XCO in
several Louisiana oil and gas properties. The parties’ dispute cen-
tered on Paragraph 9 of the agreement, allocating items of cost
and revenue between the parties:

(a) First, all [intangible drilling costs] and general
and administrative costs paid from December 13, 1991
through December 31, 1992, shall be allocated to JAMI-
SON, provided, however, that no such amounts shall be
allocated to JAMISON which would cause his fair mar-
ket value capital account to become negative or increase
its negative position;

(b) Second, all depreciation . . . shall be allocated to
JAMISON, provided, however, that such allocations, in
the aggregate, shall not cause his fair market value capi-
tal account to become negative or increase its negative
position;

(c) All costs other than those set forth in paragraphs
9.a and 9.b . . . shall be allocated to XCO;

(d) 30% of the XCO-JAMISON Partnership’s net
revenues, after adjustment for the items of cost set forth
in paragraphs 9.a, b and c . . ., shall be allocated to
JAMISON until such time as he has received $500,000.00
in distributions from the XCO-JAMISON Partnership
(“Payout”); the balance of the net revenues shall be al-
located to XCO during such period;

(e) After Payout, Jamison shall receive 1.25% of the
net profits of the XCO-Jamison Partnership; the balance
of the XCO-Jamison Partnership’s revenues, and all of
its expenses, shall be allocated after Payout to XCO.

194 S.W. 3d at 625-26.

XCO’s interpretation of these provisions was that until Pay-
out, Jamison was entitled to 30% of net revenue after deduction
of all costs, including lease operating expenses, drilling costs,
general and administrative costs, and depreciation. Jamison con-
tended that once $500,000 in drilling costs, general and adminis-
trative costs, and depreciation had been allocated to him, he was
entitled to 30% of net revenue (gross production revenue less
taxes and royalty), without deduction of any lease operating ex-
penses or other costs, until Payout. The trial court determined that
the agreement was ambiguous and, after admitting evidence re-
garding its meaning, entered judgment for Jamison on a jury ver-
dict favoring his position.

The court of appeals agreed with XCO that the agreement
was unambiguous but held that the only reasonable interpretation
was Jamison’s. Because XCO’s interpretation created several in-
ternal conflicts in Paragraph 9, by the court’s reading of it, XCO’s
interpretation was not reasonable. The court relied largely on the
testimony of Jamison’s tax lawyer who had drafted the agreement.
The words “allocate,” “adjust,” “net revenues,” and “net profits,”
she explained, were terms of art in oil and gas taxation. In par-
ticular, according to the witness, “allocate” means to divide tax
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items, and “adjust” does not mean “deduct” but is merely the con-
sequence of the allocation of tax items to the partners’ capital
accounts. Moreover, “net revenue” means production less taxes
and royalties, without deduction for lease operating expenses, but
“net profits” means net revenues less those expenses. Thus, she
went on, the allocation devices of subparagraphs (a) and (b) re-
presented a timing mechanism: Once Jamison had been allocated
the stated costs, he would become entitled to 30% of the revenue,
without any cost deduction, until he had recouped his capital
contribution, whereupon he would receive only 1.25% of net
profits. Once the tax lawyer had thus lifted the veil of mystery
from the words she had used, concluded the court, any conflicts
among the subparagraphs were resolved.

The court’s interpretation of the agreement seems to rest on
a highly selective reading of the various clauses of the agreement,
not to mention its heavy reliance on the self-serving testimony of
Jamison’s tax lawyer. For example, the word “allocate” clearly is
not everywhere used in the sense of dividing tax items, and the
court’s interpretation leaves gaps, such as how distributable
net revenue, if any, was to be shared before the point at which
Jamison’s cost allocation had been reached. Moreover, the court’s
mentioning prior correspondence between the parties that also
supported Jamison’s interpretation seems out of place if the agree-
ment was indeed unambiguous. Whether the agreement was ambig-
uous or not may be relatively unimportant in view of Jamison’s
favorable result in the trial court, but the court of appeals opi-
nion does little to relieve the impression, from a reading of Para-
graph 9, that tax lawyers should not be left alone to the task of
drafting oil and gas agreements.

M INERAL DEEDS CONSTRUED TO INCLUDE STATED

FRACTIONS OF ALL ROYALTY UNDER FUTURE LEASE

The court in Garza v. Prolithic Energy Co., 195 S.W.3d 137
(Tex. App.—San Antonio 2006, no pet.), construed two mineral
deeds by Vicente Saenz and Inocencia de Saenz. The first, to J. B.
Claypool, conveyed an undivided 1/2 interest in the oil, gas, and
other minerals in the property at issue, with the right to 1/2 of the
1/8 royalty payable under an existing lease. It then provided that
the grantee would have no right to any bonus or rentals received
under any future lease and need not join in any future leases made,
and would receive 1/16 of all oil, gas, and other minerals taken
and saved under such lease or leases, out of the royalty. The second
deed, to Homer P. Lee, conveyed an undivided 15/32 interest in
all of the oil, gas, and other minerals in and under the same land,
including 15/32 of the royalty under the lease then in effect. Like
the Claypool deed, it went on to provide that the grantee would be
entitled to none of the bonus or rentals payable under future leases
and that it would be unnecessary for the grantee to join in any
such leases. After prohibiting the grantor from entering into any
lease at a royalty rate of less than the usual 1/8, it provided that
the grantee would receive 15/32 of 1/8 of all oil, gas, and other
minerals taken and saved under any such lease or leases, out of the
royalty. After the 1/8-royalty leases expired, and new leases were
executed providing for royalty at the rate of 1/5, suit was filed for
judicial interpretation of the deeds. The successors to the Clay-
pool and Lee interests claimed to be entitled to 1/2 of 1/5 and to
15/32 of 1/5 of production, respectively. The successors to the
Saenz interest asserted that the deed language limited the grantees’

royalties to 1/16 of production and 15/32 of 1/8 of production
under the respective deeds, leaving the remaining lease royalty to
the grantors. The trial court granted summary judgment to the
Claypool/Lee claimants, and the Saenz claimants appealed.

The court first determined that the deeds conveyed undivided
mineral interests, not royalty interests, which ordinarily means
that the grantee should be entitled to the stated fraction of all
royalty payable under any lease. Then, seeking to construe the
deeds within their four corners and to harmonize and give effect
to all their provisions, it concluded that the trial court had proper-
ly adopted the position of the Claypool/Lee claimants. It empha-
sized, as the plurality opinion did in Concord Oil Co. v. Pennzoil

Exploration & Production Co., 966 S.W.2d 451 (Tex. 1998), that
the deeds here each contemplated a single conveyance with fixed
rights. Given that the typical lease royalty at the time of the deeds
was 1/8, the court could harmonize the apparently conflicting deed
clauses, it declared, such that the grantees’ deeds entitled them to
1/2 and 15/32, respectively, of whatever amount of royalty is paid.

C A N A D A  —  M I N I N G

C H R I S  B A L D W I N

M E G A N  K A N E E N

—  R E P O R T E R S  —

CONFIDENTIALITY AGREEM ENT USED TO DECIDE

OW NERSHIP OF NAVIDAD PROJECT

On July 14, 2006, the British Columbia Supreme Court re-
leased its judgment in Minera Aquiline Argentina SA v. IMA

Exploration Inc., 2006 BCSC 1102, awarding immediate owner-
ship of IMA Exploration Inc.’s Navidad Mining Project in Argen-
tina to Minera Aquiline Argentina SA (Minera). See http://www.
canlii.org/bc/cas/bcsc/2006/2006bcsc1102.html. According to bro-
kers in Vancouver, the court’s decision sent shockwaves through
the investment community. The fascinating story, as explained in
the court’s decision, unfolds from the Calcatreu Mining Project in
the Southern Rio Negro and Northern Chubut provinces of Argen-
tina.

Between 1998 and 2001, Minera, which at the time controlled
and managed the Calcatreu Mining Project, conducted a course of
stream sediment sampling within and around the boundaries of
Calcatreu. The survey produced about 500 samples, known as the
BLEG B data. By 2001, the main gold resource identified in
Calcatreu was believed to contain insufficient gold to justify de-
veloping a mining project. Minera consequently borrowed funds
to engage in further exploration work within, adjacent to, and
south of Calcatreu for the purpose of locating additional resources
to make the Calcatreu Mining Project economically viable. Most
of the new stream sampling occurred in Chubut province, pri-
marily south of Calcatreu, and resulted in approximately 1000
samples known as the BLEG A data. By 2002, all of the BLEG A
and BLEG B data was in digital form. None of it, however, was
in the public domain.

In the spring of 2002, Newmont indirectly acquired Minera
and subsequently decided not to continue operating the Calcatreu
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Project. At that time, geologists had used the BLEG A data to
identify silver-lead anomalies in the area which is now the Navi-
dad Project. These anomalies were described as medium targets
for follow up but not immediate staking.

As part of the sale process for Calcatreu, Minera prepared an
information brochure accompanied by a compact disk (the Bid
Package) to be provided to prospective purchasers upon signing
the Confidentiality Agreement. The Bid Package contained no
raw data. However, after executing the Confidentiality Agree-
ment, Minera provided additional raw data in digital form to
potential bidders that requested it as part of the due diligence
process.

As one of several exploration companies actively search-
ing for targets and potential resources in Argentina, IMA had
directed much of its resources specifically into Chubut province.
In September 2002, IMA signed the Confidentiality Agreement
and sent three of its representatives on a visit to the Calcatreu site
and to the project office in Jacobacci in order to conduct due
diligence with regard to its potential bid. On this first visit, an
IMA geologist and member of the due diligence team observed
a satellite map at the Minera head office in Jacobacci, which
showed early progress of the BLEG A sampling program. The
map piqued his curiosity and prompted him to request the data
associated with it. Other potential purchasers had requested the
BLEG B data, but IMA was alone in requesting copies of the
BLEG A data.

The Minera representative sought permission to release the
information and a decision was made to give IMA free access to
all data, on the assumption that it would be used for the evaluation
of Calcatreu, for the purpose of making a bid. IMA’s geologist
downloaded the BLEG A data to his laptop computer at a subse-
quent meeting, at which time there was no discussion of confi-
dentiality by either party. The IMA geologist did not review the
BLEG A data until four weeks after IMA had declined to bid on
Calcatreu. However, when he did, the review revealed the cluster
of silver-lead anomalies that had previously been identified as
medium targets. The IMA geologist reported the data to IMA’s
head office and, by December 2002, IMA had staked a mineral
claim in Chubut province which, along with other claims staked
later, became known as the Navidad Project. The Navidad Project
has been described as a bonanza grade discovery.

Ultimately, Minera Aquiline won the bid for Calcatreu. As
part of the transaction, it acquired the shares of Minera, as well
as the interests of a second company which held title to three min-
eral claims within the Calcatreu Project. In March 2004, Minera
Aquiline launched a claim in the British Columbia Supreme Court,
alleging that IMA used confidential data owned by Minera Aquiline
to identify and acquire the Navidad Project.

Much of the dispute centered around the second clause of
the Confidentiality Agreement which contained the definition
of “Confidential Information.” The definition was qualified by
the words “concerning the Project” and “relating to the Project.”
Minera Aquiline argued that any information provided to IMA
by the vendor in response to a request would be confidential
within the meaning of the Confidentiality Agreement if the infor-
mation could reasonably be viewed by the vendor as having been
provided for the purpose of allowing IMA to evaluate Calcatreu.

Confidential Information would then cover all information provi-
ded to IMA in the course of and in the context of its review of the
Calcatreu Project, including the BLEG A data.

IMA, on the other hand, argued for a narrower construction
of Confidential Information. IMA pointed out that the BLEG A
data was not referenced in the Bid Package, was not provided to
other bidders, did not cover the geographic area of Calcatreu,
covered an extensive area outside of the Project, and was not part
of IMA’s due diligence review. IMA emphasized that any poten-
tial bidder needs to know the type and scope of information pro-
vided pursuant to a confidentiality agreement in order to avoid
interference with its own exploration efforts, and argued that any
bidder could inadvertently run afoul of the agreement in carrying
out its own exploration if the data it covered was not specifically
referenced in the Bid Package or the Confidentiality Agreement.

The court decided that the BLEG A data did in fact fall with-
in the definition of Confidential Information, noting that several
experts had agreed regional exploration data could be relevant to
evaluating a known resource and that Minera undertook the sur-
vey resulting in the BLEG A data specifically for the purpose of
adding to the Calcatreu Resource. It did not see IMA’s failure to
examine the data prior to making its decision not to bid as com-
pelling evidence of the data’s relevance. IMA’s request for
BLEG A data was in furtherance of its due diligence evaluation
of Calcatreu and no evidence indicated that Newmont intended
IMA to have access to the data for any other purpose. The court
noted that the Confidentiality Agreement protected potential pur-
chasers by allowing the agreement to terminate or become in-
operative with respect to any portion of Confidential Information
the recipient could establish was either developed independently
of any disclosure or was available to it on a non-confidential basis
prior to its disclosure.

The Confidentiality Agreement also contained an area of in-
terest clause which imposed acquisition restrictions on property
situated 2 km from and parallel to all exterior boundaries of the
project during the term. IMA argued that this clause limited the
restriction on the use of Confidential Information to the area of
interest defined within it. Since the BLEG A data was outside of
the area of interest, it would be exempt from the Confidentiality
Agreement even if it was in fact Confidential Information. The
area of interest clause did not specifically reference Confidential
Information. Accordingly, the court decided that it was an inde-
pendent covenant that prevented IMA from acquiring any mining
claims within 2 km of the project, even if it discovered those
claims through independently developed exploration. As a result,
the clause did not prevent the Confidentiality Agreement from
applying to the BLEG A data.

Having already decided that the Confidentiality Agreement
applied to the BLEG A data and that IMA’s use of it constituted
breach of contract, it was unnecessary for the court to consider
IMA’s extra-contractual confidentiality obligations arising at com-
mon law. However, as considerable time was dedicated to the
issue at trial, the court chose to provide its findings on the com-
mon law breach of confidentiality claim.

The court explored what constituted confidential informa-
tion at common law and applied the Supreme Court of Canada’s
test articulated in Lac Minerals Ltd. v. International Corona
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Resources Ltd., [1989] 2 S.C.R. 574, 61 D.L.R. (4th) 14, finding
that each part of the test had been met: the BLEG A data con-
veyed to IMA was confidential, communicated in confidence, and
misused by the party to whom it was communicated. Further,
IMA had failed to discharge its burden of showing that use of the
BLEG A data to discover and stake the Navidad Project was a
permitted use. Accordingly, the court found that had the BLEG A
data not been included in Confidential Information under the Con-
fidentiality Agreement, IMA would still be in breach of its com-
mon law duty of confidence to the vendor and, through the vendor,
to Minera Aquiline.

The court decided that IMA’s use of the BLEG A data led
directly to the discovery and staking of the Navidad Project and
that all claims staked in the Navidad area connected to the Navidad
Project resulted from this initial claim. Damages would have to be
assessed based on its finding that, but for IMA having staked the
Navidad Project and related claims, Minera Aquiline would likely
have staked the Navidad area and would have followed a similar
process to stake the associated claims. Any amount of damages
awarded would amount to speculation as to the value of the claims
and would conceivably cause an injustice to one of the parties,
either through over or under compensation. Consequently, the court
concluded that a constructive trust would be a more appropriate
remedy than damages. It further noted in support of its conclusion
that equitable remedies were specifically contemplated within the
Confidentiality Agreement itself.

The court ordered a declaration that IMA (through its Ar-
gentinean subsidiary) held the Navidad Claims pursuant to a con-
structive trust in favour of Minera Aquiline. It also ordered a
mandatory injunction requiring, among other things, that IMA
transfer the Navidad Claims and any assets related thereto to
Minera Aquiline or its nominee within 60 days of the order. How-
ever, the transfer was on the condition that IMA be paid for all
reasonable amounts expended by it for the acquisition and de-
velopment of the Navidad Claims to date.

IMA has now filed a Notice of Appeal with the British Co-
lumbia Court of Appeal. The decision will be anxiously awaited
by mining and investment communities alike.

C A N A D A  —  O I L  &  G A S

N I G E L  D .  B A N K E S

—  R E P O R T E R  —

WHEN IS A WELL (NOT) A  TITLE PRESERVING WELL?

The question of when a well qualifies as a title preserving
well (TPW) in the context of the standard form operating agree-
ment in common use in Canada (the CAPL 1990 form) was at
issue in Amethyst Petroleums Ltd v. Primrose Drilling Ventures

Ltd, [2006] ABQB 595. Article X of the CAPL 1990 form, the
independent operations clause, prescribes two forms of penalty for
a party that goes non-consent. The usual penalty (clause 1007) is
that the non-participating party foregoes its right to production
until the participating parties have recovered a multiple of their
costs. But when the independent operation is a TPW, the agree-
ment (clause 1010) sets the penalty as the forfeiture of the non-

participating party’s working interest in the lands once the well
has been completed. The agreement defines a TPW as a “well
which is drilled . . . where the failure to conduct such operation
would result in the forfeiture of all or a portion of the joint lands
. . . and such operation is to be commenced not earlier than X days
prior to the date that such forfeiture would occur. . . .”

The facts were as follows. AP and HO each owned a 10%
interest in a section 8 lease by virtue of participating in a re-
completion operation for the 14-8 well which obtained gas pro-
duction in the glauconite. Primrose held a 62% interest. The free-
hold lease on the lands contained an offset well clause which
required the lessee to commence drilling within six months of
production being obtained from a laterally adjoining spacing unit.
A default clause provided for reentry when a default remained
uncured 30 days after receipt of a default notice.

In September 1997 the lessor, Bearspaw, served a default
notice under the lease stating that production was being obtained
from the detrital sand\basal quartz in offsetting acreage. Primrose
took legal advice and concluded for several reasons that the notice
was invalid. However, Primrose’s geologist assessed the proposed
well as a very good prospect with a 90% chance of success.
Bearspaw ultimately withdrew that notice but served a new default
notice on April 7, 1998. This second default notice contained an
extra clause in which Bearspaw offered that if the lessee elected
not to drill the lessee should be entitled to retain the 14-8 well and
its production interval upon surrender of the balance of the lands
to Bearspaw. The offer was to remain open for 30 days.

On April 9, Primrose issued an independent operations notice
for a 2-8 well and took the position that the proposed well for
which the target was the detrital sands would be a title preserving
well (TPW) within the meaning of Article X of the operating
agreement. AP and HO never elected to participate in the opera-
tion but various discussions took place with Primrose about the
terms on which AP and HO might be able to retain their interest
in the 14-8 well. No documents were ever executed to confirm the
terms of this arrangement. Primrose also proposed to acquire AP
and HO’s rights but nothing came of this. Primrose went ahead
and drilled and completed the 2-8 well in the glauconite but in a
different pool from that of the 14-8 well. AP and HO, the plain-
tiffs in this case, claimed that the 2-8 well was not a TPW and
sought an accounting of production from both wells.

The Alberta Court of Queen’s Bench agreed with the plain-
tiffs and gave no less than three reasons for thinking that the well
was not a TPW. First, the validity of the default notice was un-
clear. Primrose had questioned the validity of the first notice and
if that were invalid it was not clear why the second notice was
valid. This seems rather odd. Justice Hawco did not conclude that
the notice was invalid and mere speculation that the notice might
be invalid hardly suffices. One would expect that the non-partici-
pating party should have the onus of establishing that the notice
was invalid. Second, and following APL Oil & Gas Ltd. v. Amoco

Canada Resources Ltd. (1993), 147 A.R. 345 (Q.B.) (a case that
involved the somewhat different situation of the continuance of
a Crown lease), a well could not be a TPW when the well was
drilled for business reasons unrelated to preserving title. Primrose
drilled this well because it evaluated it as a good prospect. Third,
the well could not be a TPW since Bearspaw’s default notice con-
tained an offer to allow the lessees to retain the 14-8 well in return
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for surrendering the balance of the lands. Such a surrender would
not be a “forfeiture of a portion of the joint lands contained in the
lease,” which was an essential part of the definition of a title pre-
serving well in the CAPL 1990 form. Since the well was not a
TPW it was an ordinary independent well in which the plaintiffs
had not participated. The plaintiffs retained their interests in the
land and were entitled to a share of production from the 2-8 sub-
ject to the cost and penalty provisions of the CAPL 1990 form.

The plaintiffs’ alternative argument to the effect that there
was an agreement between the parties that would allow them to
retain an interest in the 14-8 even if they did not participate in the
2-8 failed on the grounds that there was no meeting of the minds.
There remained key uncertainties about the nature of the rights
that might be retained by the plaintiffs.

WHO SHOULD PAY FOR THE COST OF REM EDIATING

AN ABANDONED BATTERY?

The question of who should pay the substantial costs of re-
mediating a well battery site that had been abandoned many years
prior to the date the current owner purchased the property was at
issue in Anadarko Canada Corp. v. Canadian Natural Resources

Ltd., [2006] ABQB 590. The facts were that AC’s predecessor-in-
interest of a Crown lease had drilled a series of wells on the prop-
erty in the 1940s and 1950s and sent the resulting production to
a battery on the leased lands. This site was also the subject of a
surface lease from HK. AC abandoned the battery in 1963, and in
1968 the provincial government issued a reclamation certificate
to AC, at which time AC surrendered the surface lease to HK.

In 1995 AC agreed to sell and CNRL agreed to purchase cer-
tain oil and gas assets including this Crown lease. The provisions
of this agreement included a general indemnity clause (6.1) and
further indemnities dealing specifically with abandonment and
reclamation (6.2) and environmental matters (6.3) The latter
clause required CNRL to indemnify AC:

By reason of any matter or thing arising out of, resulting
from, attributable to or connected with any environmen-
tal damage or contamination or environmental problems
pertaining to the Assets or to any well located on the
Lands, or any of them whether occurring or accruing be-
fore, on or after the Effective Date.

In November 1998 Alberta Environmental Protection sent a
notice to AC based on the terms of Alberta’s Environmental Pro-
tection and Enhancement Act requiring AC to remediate the bat-
tery site, as it showed evidence of salt water and hydrocarbon con-
tamination and buried metal debris. AC began clean-up operations
that are estimated to cost about $3.75 million and sought to recover
these costs from CNRL based upon the indemnity provisions of
the purchase and sale contract.

Justice Rowbotham of the Alberta Court of Queen’s Bench,
in a carefully reasoned judgement, held that the agreement did not
require CNRL to indemnify AC. She held that clauses 6.2 and 6.3
were the most relevant to her analysis. Clause 6.1 was a catchall
intended to deal with such matters as a personal injury claim and
was not intended to deal with environmental matters. In any event,
the general indemnity clause applied only to matters connected
with the Assets and occurring or accruing after the Effective Date,
and in this case the matter arose many years before. This was in
contrast to clause 6.3, which referred to occurrences before, on or
after the Effective Date.

The environmental clause (6.3) did not cover remediation of
the battery site since the clause covered Assets and wells. Assets
in turn was defined to mean Petroleum and Natural Gas (PNG)
Rights, Tangibles, and Miscellaneous Interests. The term “Tan-
gibles” was defined to include “any and all . . . oil batteries,” but
this could not include oil batteries abandoned prior to the Effec-
tive Date since the definition contemplated that they had to be
“used or intended to be used.” An abandoned battery was neither
tangible in the ordinary sense of that term or capable of being
used. Neither could an abandoned battery be included within the
term PNG rights since this term referred to the rights to do things
in the future. And finally, an abandoned battery could not be re-
garded as a “surface right” and included within the definition of
Miscellaneous Interests since it was “no longer there” and in any
event would still have to be for an operation purpose ancillary to
a Tangible or a PNG right. Neither could an abandoned battery be
said to “pertain” to an Asset.

The abandonment and reclamation indemnity (6.2) was also
confined to the purchased Assets. An abandoned battery was not
included in the term Assets. By contrast, the indemnity of 6.3 did
extend to all wells on the lands even if not Assets.
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

“M OTHBALLED”  M INE NOT REASONABLY INCIDENT

TO M INING

In Combined Metals Reduction Co., 170 IBLA 56, GFS(MIN)
23(2006), the Interior Board of Land Appeals (IBLA) ruled that
where a claimant’s mining and milling facilities had been shut
down for a number of years due to economic difficulties, the
occupancy of the unpatented mining claims was not “reasonably
incident” to mining and, accordingly, violated the Bureau of Land
Management’s (BLM) use and occupancy regulations. 43 C.F.R.
§§ 3715.2(a) & 3715.5(a). The decision raises a question as to
how long a mining claimant can continue to occupy mining claims
during economic downturns without running afoul of the use and
occupancy regulations. The Combined Metals decision does not
answer the question directly, because it is unclear whether the
IBLA’s conclusion was based solely on the extended period of
inactivity at the site or whether IBLA was more concerned with
the disrepair and lack of maintenance at the site.

BLM approved Combined Metals Reduction Company’s
(CMRC) mining plan of operations in 1989. From that date until
1994, activity on the claims consisted primarily of drilling, road
building, and minor excavations. A large leach pad was con-
structed in 1994. By 1996, a BLM field inspection report char-
acterized the project as active and a “pre-start gold mine.” 170
IBLA at 63. Although production never commenced from the
claims, various field inspections reflected that a complete mining
and processing facility had been constructed at the site, including
roads, two open pits, the leach pad, a maintenance shop, a large
crushing plant, mills, conveyors, generators, a cyanidation plant,
and a refinery. Id. at 66-67. Between 1998 and 2003, the site
remained inactive, with only caretaking, maintenance, repair, and
salvage activities being conducted. During this time, some of the
mining and processing facilities fell into disrepair: portions of the
leach pad’s liner blew off, culverts in the haul road had been
removed, plumbing and electrical lines were missing or had been
disconnected, and some of the equipment was in disrepair. Al-
though a 2003 BLM report indicated that most of the facilities
were in “good condition,” IBLA characterized the site as “an
unused facility falling into disrepair.” Id. at 67.

continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R .  D A N I E L S O N

J A M I E  L .  J O S T

—  R E P O R T E R S  —

WYOM ING FEDERAL COURT DISM ISSES GAS PRODUCERS

FROM  GRYNBERG MDL  LITIGATION

In 1997, Jack Grynberg filed a qui tam  action in the U.S.
District Court for the District of W yoming, alleging that more
than 300 gas pipeline companies and other gas measurers were
mismeasuring gas produced from federal and/or Indian lands.
In In re Natural Gas Royalties Qui Tam Litigation, Civ. No.
99-MD-1293-D (D. Wyo. Oct. 20, 2006), the court granted mo-
tions to dismiss for lack of subject matter jurisdiction as to 73
pending multi-jurisdictional litigation (MDL) cases.

In 1995, Grynberg filed a qui tam  action in the U.S. District
Court for the District of Columbia against various gas producers
(1995 Case). The court dismissed the 1995 Case without preju-
dice against 63 defendants for failure to plead fraud with particu-
larity and for improper joinder of parties. Grynberg filed the
current action and asserted that all of the named defendants em-
ployed a series of mismeasurement techniques that allowed them
to knowingly underreport or cause others to underreport the heat-
ing content and volume of gas, and that this conduct has resulted
in an underpayment of federal royalties over a 10-year period.
Relying on the Special Master’s Report and Recommendations, in
part, the court granted defendants’ motion to dismiss for lack of
subject matter jurisdiction based on the public disclosure and
original source elements of the False Claims Act, 31 U.S.C.
§§ 3729-3733.

The court held that the 1995 Case documents, as well as other
public federal and state documents, constitute public disclosures
of the allegations or transactions on which the current MDL case
is based and therefore Grynberg’s claims are barred. The court
further held that the 1995 Case documents were also a public
disclosure bar to affiliates of defendants named in the 1995 Case
documents. The current MDL cases specifically allege concerted
action among affiliated companies and, because the affiliates of
the defendants named in the 1995 qui tam  action represent a
relatively small group of companies readily identifiable from
easily accessible information, the publicly disclosed allegations
against the defendants in the 1995 qui tam action documents also
constitute public disclosures of allegations as to affiliated com-

continued on page 4
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In 1999, BLM sent CMRC a notice of noncompliance (NON),
asserting that the company was not in compliance with its plan of
operations and the agency’s occupancy regulations. However,
CMRC did not receive the NON because it was mailed to an
outdated address. In 2003 BLM issued a cessation order (CO),
requiring CMRC to immediately and permanently cease operation
on the claims and reclaim the site. In the CO, BLM cited viola-
tions of numerous occupancy regulations, including 43 C.F.R.
§§ 3715.2(a) & 3715.5(a), which require that occupancy of an
unpatented mining claim be reasonably incident to mining, and 43
C.F.R. § 3715.7(b), which prohibits occupancy and use that is not
in compliance with applicable environmental laws.

On appeal of the CO, CMRC argued that the CO was invalid
because the NON was not mailed to its address of record. In part,
IBLA agreed. The Board concluded that while BLM was required
to issue a NON before issuing a CO with respect to most of the
charges contained in the CO, the agency does have authority to
issue a CO, without first issuing a NON, when an occupation is
not reasonably incident to mining. 43 C.F.R. § 3715.7-1(b)(i).
Accordingly, IBLA concluded that the only possible basis for
issuance of the CO was the not reasonably incident requirement.

In assessing whether CMRC’s occupancy was reasonably in-
cident, IBLA recited the regulatory standard indicating that the term

includes those actions or expenditures of labor and re-
sources by a person of ordinary prudence to prospect,
explore, define, develop, mine, or beneficiate a valuable
mineral deposit, using methods, structures, and equip-
ment appropriate to the geological terrain, mineral de-
posit, and stage of development and reasonably related
activities.

170 IBLA at 74 (quoting 43 C.F.R. § 3715.0-5). The Board
concluded that this definition was “not broad enough” to include
CMRC’s activities on the claims during the several years prior to
the issuance of the CO. 170 IBLA at 75. In IBLA’s view, CMRC
was not engaged in exploration, developing, or mining, but rather
was “mothballing” and even dismantling the mine. Its actions were
“defensive and preservational,” rather than related to the develop-
ment of the deposit. Id.

IBLA did agree with CMRC that BLM was without authority
to permanently bar entry on the claims. The Board noted that the
validity of a claim is a separate issue from the question of the
validity of the occupancy. Even though the occupancy may have
been invalid, the claimant retains the right to re-enter a claim under
a valid occupancy until a claim is declared void. Id. at 76.

Finally, the Combined Metals decision addressed BLM’s
order to commence immediate reclamation of the claims, con-
cluding that the matter should be remanded to BLM to clarify the
basis for its order to reclaim. IBLA observed that while the part
3715 regulations allow BLM to order remedial actions to correct
a noncompliance, the part 3809 regulations govern when BLM
can order that final reclamation take place. 170 IBLA at 77. Un-
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der the 3809 regulations, BLM has authority to order final recla-
mation in several circumstances, including where the non-opera-
tion causes unnecessary and undue degradation. In addition, the
regulations provide that, after a period of five years of inactivity,
BLM may exercise discretion to decide that reclamation should be
undertaken. Because the CO only cited prolonged inactivity as the
basis for its order to reclaim, without considering the regulatory
standards set forth in the 3809 regulations, IBLA concluded that
a remand was necessary to allow BLM to consider whether such
an order is appropriate and to articulate the basis for that con-
clusion. 170 IBLA at 78.

For mine operators, the troubling question left unanswered
in Combined Metals is whether IBLA would conclude that any
extended “mothballing” operation is not reasonably incident or
whether CMRC’s occupancy would have survived scrutiny had it
done a better job in its maintenance efforts. Although the decision
is not clear on the point, a careful operator that has shut down a
mine because of a downturn in the market or other economic
difficulties should be able to distinguish Combined Metals. It is
reasonable to conclude that poorly maintaining a shut down mine
is not reasonably incident to mining, because poor maintenance
inevitably leads to deterioration. On the other hand, it is just as
reasonable to conclude that activities undertaken to ensure that a
mine will be in good working order when economic conditions
improve are activities that are reasonably incident to mining.

W ITHDRAW AL OF LOTS ADJACENT TO NON-NAVIGABLE

RIVER EXTENDS TO THE “THREAD”  OF THE RIVER

The issue addressed in Western Aggregates, LLC , 169
IBLA 64, GFS(MIN) 18(2006), is whether a withdrawal of govern-
mental lots adjoining a non-navigable river extends to land ex-
posed when the river moves through accretion, artificial accretion,
or avulsion. While the specific issue may not be one that com-
monly arises, the decision’s treatment of accretion and avulsion
and the impact of those doctrines on withdrawals and land patents
is interesting.

The Western Aggregates decision also provides an interesting
glimpse of the history of mining in California. The withdrawal
issue arose when a claimant staked claims in piles of sediment
debris located adjacent to and in the former bed of the Yuba River
located in the Sierra Nevada Mountains in California. The debris
resulted from an 1899 rehabilitation project undertaken to address
the impact on the river from historic hydraulic mining operations
conducted during California’s gold rush of the mid-Nineteenth
Century. Those operations had filled the river with debris and sedi-
ments, which resulted in significant flooding problems down-
stream. In 1893, Congress passed legislation establishing a com-
mission to address the problem and authorizing the Secretary of
the Interior to withdraw lands in furtherance of rehabilitating the
river system. The lots adjacent to the river in the area where the
claimants had staked claims were withdrawn in 1899 and 1905.
The commission devised a rehabilitation project that relied on the

hydraulic miners to address the problem they had created. The
commission acquired land along the riverbed and authorized the
miners to mine the tailings that had settled out of the river. In
return, the miners used the tailings from their operation to create
retaining walls in order to stabilize the river. The end result of the
project was the northern movement of the river, exposing the
original riverbed and the historic sediments that had been deposi-
ted there. Id. at 67-69.

BLM’s argument that the withdrawal of the lots extended to
the thread of the historic riverbed was initially based on an argu-
ment that the exposed land was a result of accretion, which results
from a gradual imperceptible addition of land to a shoreline. On
appeal, BLM changed its theory and claimed that the exposed
land resulted from avulsion, which is the term applied to sudden
changes in the course of a river. IBLA also noted a third pos-
sibility—artificial accretion, which under California law is a term
used to describe accretions that occur by artificial means, such as
when a river is dredged. Ultimately, IBLA determined that it need
not resolve the factual issue of how the land was created because,
under any of these scenarios, the withdrawal of the lots would
extend to the center or “thread” of the original riverbed. Id. at 74.

IBLA first considered the question whether the federal govern-
ment owned the exposed riverbed. Under California’s real property
law, land that is exposed by accretion belongs to the upland owner.
However, land that is exposed by artificial accretion or avulsion
remains with the owner of the riverbed. Id. at 75. Based on the
record evidence, IBLA concluded that the Yuba River was non-
navigable at statehood. Accordingly, the federal government owned
the riverbed under any of these scenarios, because it had retained
the riverbed at statehood and owned the adjacent public land. Id.
at 76-77.

Having determined that the federal government owned the
original riverbed, IBLA turned to the next question: was the river-
bed subject to the withdrawal that had been imposed on the ad-
joining lots? Noting the long settled rule that land that accretes to
other lands takes on the status of the lands to which they accrete,
IBLA concluded that the rule also would “ostensibly” apply to
artificial accretions. Accordingly, any lands that accreted to the
withdrawn lots would also be withdrawn. The Board noted, how-
ever, that the Department of the Interior had apparently never
addressed the question of the status of land that arose out of
avulsion. Id. at 77.

In considering the avulsion issue, IBLA observed that the
patentee of uplands adjoining a non-navigable river owns to the
thread of the river, even where the patent describes the grant by
reference to a lot that is drawn based on the meander line of the
river. By analogy to this rule, the Board concluded that the land
status of federally owned riverbeds take on the status of the ad-
jacent federal land. Accordingly, the withdrawal imposed on the
lots adjoining the exposed riverbed extended to the thread of the
riverbed, regardless of how the exposure was created. Because the
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claims were staked on withdrawn land, they were declared void.
Id.

F E D E R A L  —  O I L  &  G A S

continued from page 1

panies named as defendants in the 1997 qui tam cases. The court
also held that the 1995 Case public disclosure bar will apply to all

of the current MDL defendants because the allegations concerned
“widespread fraud by a group of companies having unique and
direct contractual relationships with the federal government that
allow for substantial government oversight” and all of the defen-
dants were readily identifiable by the government without any
assistance from Grynberg as required by the False Claims Act.

The court adopted the Special Master’s finding that Grynberg
was not an original source as required by the False Claims Act.
Grynberg had direct and independent knowledge of some infor-
mation upon which his allegations in the current MDL were based
but “from a quantitative standpoint, a majority of Relator’s knowl-
edge of the information on which he relies to support the allega-
tions of [the current MDL case] is second-hand or comes from
publicly available sources.” The court therefore held that Grynberg
did not make a “significant contribution” to any information the
government already possessed and held that Grynberg failed to
qualify as an original source.

COURT UPHOLDS RM P  AND FEIS COVERING NEW  M EXICO’S

OTERO M ESA GRASSLANDS

The State of New Mexico and various environmental asso-
ciations (Plaintiffs) appealed the Bureau of Land Management’s
(BLM) adoption of a Resource Management Plan Amendment
(RMPA) covering portions of the Otero Mesa grasslands and a
subsequent lease sale conducted under the RMPA. The cases were
consolidated on appeal and in New Mexico v. Bureau of Land

Management, No. CIV. 05-0460, and New Mexico Wilderness Al-

liance v. Rundell, No. CIV. 05-0588 (D.N.M. Sept. 27, 2006), the
U.S. District Court for the District of New Mexico affirmed the
BLM’s decision approving the RMPA but reversed BLM’s ap-
proval of the lease sale.

The BLM analyzed three alternatives for the RMPA: a no
action alternative, Alternative A (the BLM’s preferred alternative
which included a no-surface-occupancy (NSO) restriction), and
Alternative B. After notice and comment, the BLM adopted an
Alternative A-Modified approach for oil and gas development on
Otero Mesa. The Alternative A-Modified approach dropped the
NSO stipulation in Alternative A and identified a new approach
providing that “a lease holder could only create surface distur-
bance on 5% of the leased parcel at any one time, and if the 5%
level had been met the leaseholder could not move on to disturb
more surface until the prior area had been successfully reclaimed.”
In response to the BLM proposal, the Governor of New Mexico
submitted written recommendations regarding the protection of
Otero Mesa from excessive oil and gas leasing. In response to the
Governor’s petition, the BLM changed the RMPA to protect more
acreage from oil and gas development in the Otero Mesa area.
The New Mexico BLM State Director approved the RMPA and
Final Environmental Impact Statement (FEIS) and thereafter the

BLM issued a notice of a lease sale within the Bennett Ranch Unit
(BRU) on Otero Mesa without conducting any further environ-
mental analysis.

The court held that it was not arbitrary or capricious for the
BLM to refuse to prepare a supplemental EIS addressing changes
made to the preferred Alternative A when it issued Alternative A-
Modified. Plaintiffs’ concerns with the new Alternative A-Modi-
fied were already considered when the BLM proposed Alterna-
tive A and the effects on Otero Mesa were no different than they
would have been under the previously proposed NSO stipulations.
The court also held that the FEIS was not deficient because the
record supported BLM’s consideration of potential impacts of oil
and gas development on Otero Mesa.

Plaintiffs protested the BRU lease sale based upon BLM’s
failure to perform “any site-specific review of potential impacts
to the BRU lease parcel prior to the lease sale.” The BLM relied
upon a Documentation of Plan Conformance and NEPA adequacy
(DNA) and a general review of the environmental impacts con-
tained in the FEIS to proceed with the sale. The BLM determined
that any further environmental analysis would be undertaken at the
application for permit to drill (APD) stage. The court held that the
BLM could not wait until the APD stage and that the environ-
mental analysis (EA) had to be completed prior to issuing the
lease. Relying on Pennaco Energy, Inc. v. U.S. Department of the

Interior, 377 F.3d 1147, 1160 (10th Cir. 2004), and rejecting Park

County Resource Council, Inc. v. U.S. Department of Agriculture,
817 F.2d 609 (10th Cir. 1987), the court determined that the cri-
tical stage for environmental analysis was the leasing stage and
not the APD stage. Given the cultural and environmental signi-
ficance of Otero Mesa, the court held that the BLM should have
conducted a site-specific EA before the BRU lease sale. Thus, the
court held that as to the BRU lease the BLM did not fulfill its
obligations under the National Environmental Policy Act and the
BRU lease could not be executed until BLM prepared a site-
specific EA.

Plaintiffs argued that the BLM violated the Federal Land Pol-
icy and Management Act (FLPMA) both substantively and proce-
durally when the agency did not immediately adopt the Governor’s
plan regarding oil and gas development on Otero Mesa. The court
held that the BLM was not obligated to accept and implement the
Governor’s proposal for oil and gas development on Otero Mesa
even if there was “undisputed evidence that those proposals con-
stituted a reasonable balance between state and federal interests”
because this would give any state governor veto power over the
BLM’s choice of a resource management plan.

The court held that the section 106 consultations under the
National Historic Preservation Act must be completed at the
leasing stage because this is the stage where the BLM “makes an
irrevocable commitment of resources and thereby surrenders its
ability to prevent any development on a particular parcel of land.”
The court held that the BLM complied with its section 106 obli-
gations prior to the BRU lease sale.

NATIONAL PARK SERVICE ORDERED TO RECONSIDER

ENVIRONM ENTAL EFFECTS OF DIRECTIONAL DRILLING

The Sierra Club appealed the decision of the National Park
Service (NPS) to allow directional drilling activities in and around
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Big Thicket National Preserve (Preserve) in southeastern Texas
on the basis that NPS failed to consider environmental impacts
from oil and gas operators’ surface activities adjacent to and out-
side park boundaries in violation of the Organic Act, the Admin-
istrative Procedure Act (APA), and the National Environmental
Policy Act (NEPA). In Sierra Club v. Mainella, Civ. No. 04-2012
(D.D.C. Oct. 25, 2006), the U.S. District Court for the District of
Columbia reversed and remanded the matter to NPS to consider
the environmental effects that directional drilling will have on the
Preserve.

NPS regulates private oil and gas drilling operations within
units of the National Park System pursuant to the National Park
Service Organic Act and the regulations of 36 C.F.R. part 9, sub-
part B (9B Regulations). Directional drilling is covered by the
9B Regulations but may be exempt from NPS oversight when a
regional director determines that the operations within a park unit
pose no significant threat of damage to park resources. 36 C.F.R.
§ 9.32(e). The court held that NPS 9B exemption decisions (that
surface activities will not impair Preserve resources or values)
were arbitrary and capricious based upon NPS’s failure to arti-
culate a satisfactory explanation for its action including a rational
connection between the facts found and the choice made. The
court also found that the NPS’s decisions were uninformative
because the terms “negligible,” “minor,” “moderate,” and “major”
were used but were not defined and that unbounded terms cannot
suffice to support an agency’s decision. The court held that the
NPS failed to take the requisite “hard look” at the effects direc-
tional drilling would have on the Preserve when making its deter-
mination that no significant impact would occur.

IBLA  DISM ISSES FOREST GUARDIANS PROTESTS TO

NEW  M EXICO OIL AND GAS LEASE SALE

In two separate but similar decisions, the Interior Board of
Land Appeals (IBLA) affirmed decisions of the New Mexico
State Director of the Bureau of Land Management (BLM) dismis-
sing Forest Guardians’ (FG) protests of oil and gas lease sales.
Forest Guardians, 170 IBLA 80, GFS(O&G) 13(2006); Forest

Guardians, 170 IBLA 253, GFS(O&G) 16(2006).

FG argued that, under section 102(2)(C) of the National En-
vironmental Policy Act (NEPA) and Section 7 of the Endangered
Species Act (ESA), the BLM’s review of the lease parcels failed
to provide an updated, site-specific analysis of the proposed action
that took into account the special qualities of the area, cumulative
impacts of oil and gas development in the region, and the deter-
mination that an endangered species may be present. FG claimed
that certain parcels up for lease were suitable for habitation or
were occupied by the northern aplomado falcon, the black-footed
ferret, the lesser prairie chicken, the bald eagle, the black-tailed
prairie dog, and Gunnison’s prairie dog.

The IBLA held that the BLM’s review of prior resource man-
agement plans (RMPs) and environmental impact statements (EISs)
for each area was adequate because each RMP and EIS con-
sidered the effects of oil and gas leasing on the species at issue.
Further, FG failed to carry its burden to demonstrate that new
information has arisen since the prior RMPs and EISs were pre-
pared, showing that the areas were suitable habitat for the species
or that any species were even located within the leased areas. The

IBLA held that the BLM made adequate provision for protecting
any species that may later be found occupying the lands at issue
by implementing restrictions on the leased areas.

IBLA  DISM ISSES WOC  PROTEST TO WYOM ING

COM PETITIVE OIL AND GAS LEASE SALES

Wyoming Outdoor Council (WOC) protested the Bureau of
Land Management’s (BLM) issuance of certain oil and gas leases
on the basis that the predominant use for the proposed leases would
be coalbed methane (CBM) development and that the current Great
Divide Resource Management Plan and Environmental Impact
Statement (Great Divide RMP/EIS) were not adequate to address
the environmental effects that CBM development would have on
the land leased for development. In Wyoming Outdoor Council,
170 IBLA 130, GFS(O&G) 14(2006), the Interior Board of Land
Appeals (IBLA) affirmed the Wyoming BLM Deputy State Direc-
tor’s dismissal of the protest.

This matter was preceded by several related matters be-
fore the IBLA. In Wyoming Outdoor Council, 158 IBLA 384,
GFS(O&G) 5(2003) (WOC III), the IBLA reversed the BLM’s
decision and remanded, stating that the Great Divide RMP/EIS
did not constitute a “hard look” at the environmental consequen-
ces with respect to certain parcels offered for leasing. On remand,
the BLM undertook such analysis and prepared new Interim De-
termination of Land Use Conformance and NEPA Adequacy work-
sheets (DNAs). The new DNAs were subsequently challenged by
WOC in Wyoming Outdoor Council, 160 IBLA 387, GFS(O&G)
2(2004) (WOC IV), and the IBLA held that the BLM fulfilled its
requirements under the National Environmental Policy Act (NEPA)
and the BLM had taken the requisite “hard look” at the envi-
ronmental impacts of leasing the certain parcels. Following the
WOC IV decision, the Tenth Circuit reversed the Wyoming fed-
eral district court in Pennaco Energy, Inc. v. U.S. Department of

the Interior, 377 F.3d 1147 (10th Cir. 2004) (Pennaco II). In the
present matter, WOC ’s protest of the lease sale is based upon its
allegation that the WOC IV decision is “no longer good law” in
light of the Tenth Circuit’s reversal of the district court in Pen-

naco II.

In denying the WOC’s protest of the lease sale the IBLA
reaffirmed its holding in WOC IV as consistent with recent IBLA
decisions that “recognized that the BLM may properly rely on
existing land use documents and their associated environmental
statements where there is no foreseeable likelihood of CBM de-
velopment or where the impacts of CBM development do not
differ significantly from the effects of oil and gas development
already described in existing NEPA documents.” Southern Utah

Wilderness Alliance, 166 IBLA 270, 288-89, GFS(O&G) 20(2005);
Western Slope Environmental Resource Council, 163 IBLA 262,
GFS(O&G) 17(2004). The IBLA held that nothing in the Pen-

naco II case changes the accuracy of the BLM’s analysis provi-
ding that impacts for CBM exploration and development for cer-
tain parcels would not be different from the impacts of conven-
tional gas exploration and development. This conclusion resulted
from the BLM’s intricate “hard look” examination of the impacts
of CBM exploration and development in the new DNAs which
relied on existing land use documents to support its analysis.

The concurring opinion in this case further stated that
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whatever may be urged regarding the proper import and
impact of the 10th Circuit’s reversal on this Board’s
precedents, the decision in Wyoming Outdoor Council,
160 IBLA 387 [WOC IV], marks an important point in
the Board’s approach to the question of whether existing
pre-leasing environmental analyses, often silent on the
topic of CBM, nevertheless may be adequate for CBM
exploration and extraction.

170 IBLA 130, 154, GFS(O&G) 14(2006). The concurring opi-
nion further stated that

the essential query is whether the additional environ-
mental analyses identified in a DNA either confirm the
continuing validity of the assumptions relied upon in the
RMP/EIS for its impact analyses, or, in the alternative,
demonstrate the existence of new facts and circum-
stances that negate or limit those assumptions so that
further analysis is required before the proposed action
can go forward.

170 IBLA at 154-55.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

2005  ROADLESS RULE ENJOINED; 2001  ROADLESS RULE

REINSTATED

On October 11, 2006, Magistrate Judge Elizabeth D. LaPorte
of the Northern District of California issued a sweeping decision
invalidating the Bush Administration’s 2005 Roadless Rule and
reinstating the Clinton Administration’s 2001 Roadless Rule. Judge
LaPorte determined that the Forest Service failed to comply with
the National Environmental Policy Act of 1969 (NEPA) and the
Endangered Species Act (ESA) when it replaced the 2001 Road-
less Rule with a rule that allowed governors of individual states
containing inventoried roadless areas to petition the Forest Service
for customized regulations regarding the treatment of inventoried
roadless areas within their respective states. See California ex rel.

Lockyer v. U.S. Department of Agriculture, Nos. C05-03508 EDL,
C05-04038 EDL, 2006 WL 3006489 (N.D. Cal. Oct. 11, 2006).
The court also reinstated the 2001 Roadless Rule which generally
prohibits road construction or reconstruction in approximately
58.5 million acres of Forest Service lands. 36 C.F.R. pt. 294
(2001); see also 66 Fed. Reg. 3272 (Jan. 12, 2001). The 2001
Roadless Rule was previously upheld by the Ninth Circuit in the
case of Kootenai Tribe of Idaho v. Veneman, 313 F.3d 1094 (9th
Cir. 2002), but was invalidated and permanently enjoined by
Judge Clarence A. Brimmer of the U.S. District Court for the Dis-
trict of Wyoming in the case of Wyoming v. U.S. Department of

Agriculture, 277 F. Supp. 2d 1197 (D. Wyo. 2003). An appeal re-
garding Judge Brimmer’s decision was pending before the Tenth
Circuit at the time the 2005 Roadless Rule was promulgated and,
thus, the Tenth Circuit determined the appeal was moot and man-

dated the matter back to the district court with instructions to
vacate the 2003 decision. See Wyoming v. U.S. Department of

Agriculture, 414 F.3d 1207 (10th Cir. 2005). For a brief history
of the Roadless Rule and the litigation in the Ninth and Tenth Cir-
cuits summarizing the rules, see Vol. XVIII, Nos. 1 & 2 (2001);
Vol. XX, No. 3 (2003); Vol. XXI, No. 3 (2004); & Vol. XXII,
No. 2 (2005) of this Newsletter.

As a result of the court’s decision, Dale Bosworth, Chief of
the U.S. Forest Service, issued a directive, ordering Forest Service
officials not to approve any further management activities in
inventoried roadless areas that would be prohibited by the 2001
Roadless Rule. At least one logging company impacted by the
court’s ruling has indicated that it will file an appeal of Judge
LaPorte’s decision in the Ninth Circuit, and the State of Wyoming
has already filed a motion in the District of Wyoming asking
Judge Brimmer to reinstate his 2003 decision invalidating the
2001 Roadless Rule.

COURT AFFIRM S RULING REGARDING FOREST SERVICE

CATEGORICAL EXCLUSIONS

On August 10, 2006, the Ninth Circuit affirmed a ruling from
the Eastern District of California that determined that portions of
the Forest Service appeal regulations violate the Forest Service
Decisionmaking Appeals Reform Act (ARA), Pub. L. No. 102-
381, tit. 111, § 322, 106 Stat. 1419 (1992) (codified at 16 U.S.C.
§ 162). The Ninth Circuit also affirmed the nationwide injunction
barring the application of 36 C.F.R. § 215.12(f) (2005). See Earth

Island Institute v. Ruthenbeck, 459 F.3d. 954 (9th Cir. 2006). The
court determined that Forest Service regulations issued in 2003
that barred administrative appeals from certain Forest Service
decisions were invalid under the ARA. The regulations issued in
2003 specifically excluded from administrative appeal decisions
that were categorically excluded from NEPA documentation. See

C.F.R. § 215.12(f) (2005); see also 68 Fed. Reg. 33,582, 33,595
(June 4, 2003), as amended, 69 Fed. Reg. 1533 (Jan. 9, 2004). For
a history of the litigation surrounding the Forest Service appeal
procedures, see Vol. XXII, Nos. 2 & 3 (2005) of this Newsletter.

After determining that the environmental organizations filing
the action had standing, and after determining that the challenge
was only ripe as to one provision of the Forest Service appeal
regulations, the Ninth Circuit determined that 36 C.F.R. § 215.12(f)
was contrary to the express provisions of the ARA. The ARA
provides that the Forest Service shall provide for notice, com-
ment, and appeal for all decisions implementing a forest plan. The
court specifically determined that the “plain language of the ARA
states that the Forest Service ‘shall’ provide for notice, comment
and appeal. . . . The statute does not provide for any exclusions or
exemptions from its requirement that the Forest Service provide
for an administrative appeal for decisions implementing Forest
Plans.” Earth Island Institute, 459 F.3d at 964. At this time, it is
not clear whether the Forest Service will appeal the ruling or
begin the process of promulgating new regulations.

EPA  REVISES NAAQS FOR PARTICULATE M ATTER

On October 17, 2006, the Environmental Protection Agency
(EPA) issued a final rule revising the National Ambient Air Quali-
ty Standards (NAAQS) for Particulate Matter (PM). The EPA
made revisions to the primary and secondary NAAQS for PM to
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provide increased protection of public health and welfare. First,
the EPA revised the primary and secondary standards for very fine
particles, generally referred to as particles less than or equal to 2.5

2.5micrometers in diameter, or PM , by revising the level of the 24-
2.5hour PM  standard from 65 micrograms per cubic meter to 35

micrograms per cubic meter. The EPA also revoked the annual
10PM  standard, referring to particulate matter less than or equal to

10 micrometers in diameter, because evidence before the agency
did not suggest a link between long-term exposure to current
levels of coarse particles and health problems. Under the Clean
Air Act (CAA), the NAAQS are enforced by individual states
through state implementation plans (SIPs). The revised NAAQS
will be implemented over a series of several years. First, by De-
cember 2007, individual states will make recommendations for
attainment (meeting the standards) and nonattainment (violating
the standards) areas under the new NAAQS. Second, by December
2009, the EPA will make attainment and nonattainment designa-
tions; those designations will become effective in April 2010.
Third, SIPs outlining how states will meet the new NAAQS will
be due in April 2013. States will not actually be required to meet

2.5 the new 24-hour NAAQS for PM until April 2015 (based upon
2012-2014 monitoring data), with possible extensions until April
2020. The EPA’s new NAAQS will become effective on De-
cember 18, 2006. 71 Fed. Reg. 61,144 (Oct. 17, 2006) (to be co-
dified at 40 C.F.R. pt. 50).

CONGRESS DESIGNATES NEW  W ILDERNESS

AND RESEARCH NATURAL AREAS

On October 17, 2006, President Bush signed a law desig-
nating certain National Forest System lands in Mendocino and Six
Rivers National Forest and certain Bureau of Land Management
lands in Humbolt, Lake, Mendocino, and Napa Counties in Cali-
fornia as Wilderness Areas under the Wilderness Act of 1964.
The law also designated certain segments of the Black Butte River
in Mendocino County, California, as a wild or scenic river. See

Pub. L. No. 109-362, 120 Stat. 2064 (2006). On October 12, 2006,
the President also signed an act creating the Rio Grande Natural
Area in Colorado. Pub. L. No. 109-337, 120 Stat. 1777 (2006).

BLM  ANNOUNCES NEW  LEADERSHIP POSITIONS

In October 2006, the BLM announced several leadership
changes. Selma Sierra will become the new BLM-Utah State Di-
rector. Sierra has most recently served as Chief of Staff to BLM
Director Kathleen Clarke. Don Simpson has been named the
Wyoming Associate State Director. Simpson has been serving as
the Acting Associate State Director for nearly a year, as well as
the Deputy State Director of Resource/Policy Management. Tom
Dyer, currently Acting Director of the BLM’s Office of Fire and
Aviation, will become the BLM-Idaho State Director. Tom Lonnie,
who has been serving as the Assistant Director for Minerals,
Realty and Resource Protection, will be moving to Alaska to be-
come the new State Director. Lonnie is succeeding Henri Bisson,
who is moving to Washington, D.C., to become the BLM Deputy
Director for Operations. Ed Shephard, the Assistant Director for
Renewable Resources and Planning will become the State Direc-
tor in Oregon. Jeff Rawson, currently Acting Deputy Assistant
Director for Renewable Resources and Planning, will be moving
to Utah as the Associate State Director. Finally, Janine Velasco,

currently Deputy Assistant Director for Budget and Fiscal Re-
sources, has been named to be Assistant Director of Human
Resources for the BLM in the Washington, D.C., office.

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS OIL AND GAS COM M ISSION PROM ULGATES

RULE CHANGES

The Arkansas Oil and Gas Commission (AOGC) recently
completed revisions of its rules in two important areas. The first
of these is a packet of rule changes and a new General Rule B-43
which are designed to facilitate the orderly development of the
Fayetteville Shale Formation. The Fayetteville Shale Formation,
present within a wide band running in an east/west direction
across much of the state, is rich in natural gas but lacks the per-
meability required to exploit the resource through conventional
vertical wells. Thus, it is being developed with horizontal wells
that have productive laterals 3,000 or more feet in length and that
are completed with multiple stages of fracture stimulation. These
horizontal wellbores will be drilled parallel to one another and, in
many cases, will be located less than 1,000 feet apart. General
Rule B-43 provides that these wells will be unitized on a govern-
mental section basis, with each unit containing approximately 640
acres. Multiple shale gas wells will be permitted to produce from
each such unit, but they are required to be at least 560 feet apart
at all points between the first and last completion perforations
within the horizontal segment of the wellbores. Wells must also
be located at least 560 feet from all unit boundaries at all such
points. The new rule also retains AOGC jurisdiction to consider
applications for shared wells among multiple units.

General Rule B-43 provides two scenarios for integration (the
Arkansas version of compulsory pooling) of shale units. If there
is a completed well within one of the eight offsetting govern-
mental section units, the prospective unit can be pooled upon
application of any party having the right to drill and produce. If
there is no such offsetting completed well, the applicant is juris-
dictionally required to prove that it has secured the commitment
of parties having at least 50% of the right to drill and produce
within the prospective unit. In addition to the new General Rule
B-43, these rule changes are codified as revisions to General Rule
B-3 (Spacing of Wells), General Rule B-5 (Well Record), General
Rule B-15 (Casing Requirements), and General Rule B-38 (Es-
tablishment of Field Rules).

The AOGC also significantly amended its General Rule B-40,
which provides authorization for the Director of Production and
Conservation to administratively approve applications for excep-
tional well locations. General Rule B-40 applies only to conven-
tional vertical and directional wellbores. The Director is authorized
to approve exceptional well locations (wells located closer to unit
boundaries than otherwise permitted) and to impose a penalty
upon the well’s production allowable. The production allowable
is determined by multiplying a normal allowable by a fraction, the
numerator of which is the well’s distance from the boundary upon



page 8 MINERAL LAW NEWSLETTER

which it encroaches and the denominator of which is the minimum
setback allowed for a non-exceptional location (e.g., 1,000'/1,320').
If the exceptional location encroaches upon two unit boundaries,
the penalties are applied cumulatively.

The General Rules of the AOGC are published in PDF for-
mat, available for viewing, downloading, or printing at www.aogc.
state.ar.us.

C O L O R A D O  —  M I N I N G

H O W A R D  R .  H E R T Z B E R G

—  R E P O R T E R  —

COLORADO APPEALS COURT CONSIDERS ADVERSE

POSSESSION AND PRESCRIPTIVE EASEM ENT CLAIM S

In Trask v. Nozisko, 134 P.3d 544 (Colo. Ct. App. 2006), the
plaintiffs filed a quiet title action against the defendant Nozisko
seeking to confirm their property rights to certain mining claims.
Nozisko owned a claim adjacent to the plaintiffs’ and filed a
counterclaim alleging rights to portions of those claims by adverse
possession and prescription, and claiming trespass by the plain-
tiffs. Nozisko owns the Maxwell Lode Mining Claim (the Max-
well), on which a small cabin had been built by a predecessor.
Several mining claims overlap the Maxwell; they are owned by
various plaintiffs. During the construction of the cabin, Nozisko’s
predecessor constructed a driveway over a portion of plaintiffs’
mining claims and extending to the BLM land.

In 1980, Nozisko purchased the Maxwell as a principal resi-
dence, and she began using the driveway to gain access and an
adjacent ore storage area for parking. At the time of her purchase,
the cabin was a small geodesic dome without a water supply,
plumbing, or regularly installed electricity, and was set back from
the property lines approximately 12 feet as required by the county.
In 1984-85, without obtaining building permits, Nozisko construc-
ted additions to the cabin, which extended it to the Maxwell
property lines. In 1986, she drilled a domestic water well adjacent
to the public road on the south end of the Maxwell.

In September 1984, one of the plaintiffs, Mark Steen, dis-
cussed Nozisko’s use of the driveway and storage area. He was
concerned that she was attempting to acquire rights to the plain-
tiffs’ mining property by prescription or adverse possession.
Nozisko asked Steen for a driveway easement and, after he re-
fused her request, she asked that he obtain a survey to prove his
ownership of the land on which the driveway was constructed.
Shortly thereafter, Steen constructed a large dirt berm and trench
across the driveway, blocking Nozisko’s access. The evidence
differed as to whether the berm remained in place for only a few
days or a few months.

Years later, in March 2001, in response to the installation
of a new trench and dirt wall blocking the driveway, Nozisko and
the other parties agreed that the trench and dirt wall “interrupted
[Nozisko’s] access to the driveway and ore storage area [and] any
claim of adverse possession or prescriptive easement ‘must have
come into existence prior to March 9, 2001. . . .’ ” 134 P.3d at
548.

The trial court adopted Nozisko’s findings of fact and con-
clusions of law verbatim and ruled that Nozisko obtained title to
land surrounding her claim by adverse possession and that she
also obtained prescriptive easements to the driveway and parking
area. An appeal followed.

The court of appeals held that Nozisko failed to acquire
portions of the claims adjoining her property because she failed
to demonstrate possession that was “actual, adverse, hostile . . .
exclusive, and uninterrupted” for the requisite period. Id. at 549.
The court noted that the mining claims have “conflicting surveyed
boundaries [and when,] as here, the boundaries of the land claimed
by adverse possession are not established by fences or other
barriers, and when there is no deed describing the extent of the
land claimed, the adverse claimant may not claim any property not
actually occupied for the statutory period.” Id. The court then
elaborated on what constitutes actual and hostile possession,
which elements include the need to put the owners on sufficient
notice that the possessor claims, and is exercising, exclusive use
of specific property. Here, the court found that many of Nozisko’s
activities occurred on her own property and none of her activities
would reasonably have put the adjoining owners on notice that she
was making use of their property. Also, there was inadequate
evidence as to whether her adverse use satisfied the requisite time
element.

The court of appeals also found that Nozisko had not ac-
quired a prescriptive easement for the driveway, but that she did
acquire a parking easement in the ore storage area. Regarding the
driveway easement, the court went into detailed analysis of the
law as to how much, and how long, of an interruption of the
adverse claimant’s use is necessary to disrupt an attempt to
acquire an easement by prescription. The court found that “[a]n
owner may interrupt the running of the statutory period by physi-
cally limiting access to the property,” and that “a barrier estab-
lished for the purpose of, and in fact, interrupting an adverse
claimant’s use is effective even if it is ultimately removed by the
adverse claimant. . . .” According to the court, “this approach
comports with Colorado’s policy of favoring the record owner.”
Id. at 549 & 550.

In holding that Nozisko acquired a prescriptive easement for
parking in the ore storage area, the court found that a request by
one of the adjoining owners for her to stop parking there was not
sufficient to disrupt her use of that area, that she otherwise satis-
fied the statutory requirements, and that her use “was adverse
because the owners never gave consent and consent could not be
implied.” Id. at 553. Basically, the owners did not sufficiently
protect their ownership interests in that area. The court remanded
the case for the trial court to determine the scope of the prescrip-
tive easement for parking in the ore storage area, and to consider
one of the adjoining owner’s trespass claims against Nozisko.
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C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

DECLARATORY RELIEF M AY BE USED TO DETERM INE

WHETHER THERE IS AN ORAL CONTRACT REGARDING

AN OVERHEAD RATE

Zab, Inc. v. Berenergy Corp., 136 P.3d 252 (Colo. 2006), is
a case regarding contracts and declaratory judgments, with facts
involving the oil and gas industry. The Colorado Court of Ap-
peals’ decision in this case was previously reported in Vol. XXI,
No. 3 (2004) of this Newsletter, and the Colorado Supreme Court
affirmed the decision of the court of appeals. The case deals with
a controversy as to whether or not an oral contract exists and, if
so, what the terms of the contract are. Berenergy Corp. (Berenergy)
had asked the court to declare whether there was an oral contract
requiring Berenergy to continue charging only $150.00 per month
overhead for operation of wells. Berenergy was controlled by a
father and it jointly owned wells with four companies controlled
by his sons. After the father’s death, Berenergy alleged that it had
difficulty selling its interest in the wells because of the uncertainty
whether there was an oral contract to charge $150.00 per well per
month overhead.

The question turned on whether declaratory judgment is
available to determine the existence or non-existence of an oral
contract. The petitioners argued that declaratory judgment is
available only for written contracts, not oral contracts. The court
found that the district court should have exercised its discretion to
determine whether there was an oral contact and, if there was, the
terms of the contract, because the declaratory relief would ter-
minate the controversy or remove an uncertainty. The court held
that the Colorado Uniform Declaratory Judgment Law does ex-
tend to oral contracts if the relief would terminate the controversy
or remove an uncertainty. The case was remanded for the trial
court to consider Berenergy’s motion for declaratory judgment.

N E B R A S K A  —  M I N I N G

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

NEBRASKA SUPREM E COURT RULES ON

MSHA  JURISDICTION

In Didier v. Ash Grove Cement Co., 718 N.W.2d 484 (Neb.
2006), the Nebraska Supreme Court found that jurisdiction over
working conditions by the Mine Safety and Health Administration
(MSHA) preempted coverage under the Occupational Safety and
Health Act (OSHA).

Didier was an employee of an independent contractor hired
by Ash Grove in 1997 to relocate a cable tray. While performing
the work, Didier sustained injuries when he fell from the roof of
a building. At the time of the accident, Didier was not wearing any
fall protection equipment. Didier filed a negligence action seeking
damages for his injuries, alleging in part that Ash Grove was

liable because of nondelegable duties, including the duty of an
owner in possession and control of property to provide a safe
workplace for a contractor’s employee, duties imposed by rules
and regulations, and the duty of care imposed on the employer of
an independent contractor when the work involves special dangers
or risks.

The district court granted Ash Grove’s motion for summary
judgment, rejecting claims that Ash Grove breached nondelegable
duties arising from its ownership and control of the property or
from special risks related to the work. The court found as a matter
of law that Ash Grove was subject to regulation of MSHA and
there was no evidence that Ash Grove had violated any MSHA
regulation. The Nebraska Court of Appeals reversed the district
court’s grant of summary judgment, finding that a question of fact
existed as to whether MSHA or OSHA applied.

The Nebraska Supreme Court reversed and affirmed the order
of the district court, citing section 653(b)(1) of OSHA, which
excludes coverage for working conditions that are regulated by
other federal agencies. The supreme court found that MSHA’s
exercise of jurisdiction preempted OSHA as a matter of law.
Jurisdiction was demonstrated by the facts that an MSHA ins-
pector had been conducting an inspection on the Ash Grove
property at the time of Didier’s accident, and MSHA investigated
Didier’s accident and issued a citation to Didier’s employer, the
independent contractor, for failing to provide safety equipment or
fall protection, but did not cite Ash Grove.

N E W  M E X I C O  —  M I N I N G

S T U A R T  R .  B U T Z I E R

—  R E P O R T E R  —

NEW  M EXICO APPEALS COURT HOLDS THAT M INING CLAIM

LESSEE ACQUIRED WATER RIGHTS AS AGENT FOR LESSOR

The New Mexico Court of Appeals recently decided a quiet
title dispute over who owns water rights that were developed and
used for mining purposes by the lessee of a combination of
patented and unpatented mining claims. See Hydro Resources

Corp. v. Gray, 2006-NMCA-108, 142 P.3d 951 (N.M. Ct. App.
2006), cert. granted, Appeal No. 29931. New Mexico’s inter-
mediate appellate court held that the lessee developed the rights
as agent for the lessor, and the court thus quieted title in the
lessor’s successor-in-interest. As of this publication, further ap-
pellate review is pending in the New Mexico Supreme Court.

Inspiration Development Company (Lessor), which owned
the patented lands and unpatented claims at the time of the water
development, leased the claims to Copper Flat Partnership (Les-
see), in an area of Sierra County known as Copper Flat. The lease
was silent on the subject of water rights, but provided that Lessee
had the rights to “mine using all necessary resources” and to “con-
struct and maintain all works” needed in its operations under the
lease. Id. at 952. The lease also provided that the Lessee could
expend its own funds to relocate, amend, or apply for patents on
the unpatented claims under lease, but it could only do so in the
name of Lessor.
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The Lessee developed the water rights in question by drilling
several wells on mill site claims. Although the claims were located
and held in the Lessor’s name, the Lessee filed declarations of
ownership of underground water rights with the State Engineer in
its own name. The declarations were based on the wells drilled on
the Lessor’s mill site claims, and the water was used by the Lessee
to carry on mining operations authorized by the lease. The decla-
rations stated that the Lessee partnership appropriated and put the
water to beneficial use for mining, milling, and other uses. It was
undisputed that development of the water was essential to the
mining operation.

By the time the quiet title action was filed in 2001, the lease
pursuant to which the mining operations and water development
had occurred had terminated. Upon termination of the lease, the
property was surrendered to the Lessor. Both of the original par-
ties to the lease subsequently conveyed their interests to their
respective successors-in-interest, who are the parties to the instant
appeal.

The New Mexico Court of Appeals, in quieting title to the
water rights in the Lessor’s successor-in-interest, reasoned as
follows:

A mineral lessee may cease mining, and a mineral lease
may terminate, but mining operations can continue.
Water is essential for continued mining operations. Un-
der the circumstances in this case, we will not read into
the lease, nor will we extend the law of water rights to
permit the lessee to walk away with water rights that
could be developed by the Partnership only through the
lease and as lessee. Water was a “resource” the lessee
was permitted under the lease to develop and use in
order to perform under the lease. There is no question
that the water rights were acquired for the benefit of the
lessor’s mineral lands.

142 P.3d at 954.

The court of appeals also relied on uncontested evidence that,
during the course of the mining operations, mill site claims were
located in the Lessor’s name for the purpose of developing water.
The water was developed for the mining operation. Further, ac-
cording to the court, “[u]nder federal law, mill sites must be used
for the development of mining claims.” Id. The court concluded,
therefore, that the Lessee developed the water rights as agent of
the Lessor and on the Lessor’s behalf. Id. The court found it un-
necessary to reach or address a further theory advanced by the
Lessor, which was that the water rights were “appurtenant” to the
Lessor’s mining and mill site claims and were never severed from
those real property interests.

Editor’s Note: This reporter currently represents Lessor in
Lessee’s appeal to the New Mexico Supreme Court.

N E W  M E X I C O  —  O I L  &  G A S

J O H N  S .  N E L S O N

—  R E P O R T E R  —

AM ENDM ENT OF OCD  SURFACE WASTE

 M ANAGEM ENT RULES

On October 19, 2006, the New Mexico Oil Conservation
Commission adopted extensive revisions of the New Mexico Oil
Conservation Division rules pertaining to removal and disposition
of produced water, and surface waste management facilities (Case
No. 13586, Order No. R-12460-B). While the revisions are too
extensive to be analyzed in detail in this Newsletter, operators
should note that the rules have been enlarged to cover all kinds of
oil field wastes in addition to produced water, and the details and
requirements of the rules have been significantly revised. There-
fore, operators should become thoroughly familiar with the new
rules.

The old rules (Rules 709, 710, and 711), codified at N.M.
Admin. Code §§ 19.15.9.709, 19.15.9.710, and 19.15.9.711, were
repealed and replaced by the new rules (Rules 51, 52, and 53), to
be codified at N.M. Admin. Code §§ 19.15.2.51, 19.15.2.52, and
19.15.2.53. In addition, portions of the definitions contained in
Rule 7 (Sections B, O, S, and W of N.M. Admin. Code § 19.15.1.7)
were also revised. The new rules are available on the New Mexico
Oil Conservation Division web site at http://ocdimage.emnrd.
state.nm.us. Click on the link for “Hearing Orders” and then enter
“R-12460/B” in the “Hearing Order Number” box.

The new rules will not go into effect until they have been
published in the New Mexico Register, which had not yet occur-
red at the time of this report.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

VENUE OF SUIT OVER DISPUTED M INING LEASE OPTION

M ANDATORY IN COUNTY WHERE PROPERTY IS LOCATED

Applied Chemical Magnesias Corporation (Applied Chemi-
cal) and Texas Architectural Aggregate, Inc. (Aggregate) entered
into a letter agreement under which Applied Chemical was gran-
ted an option, following a feasibility study, to acquire surface and
mineral leases for the mining of marble from land owned by
Aggregate in Culberson County. When Applied Chemical at-
tempted to exercise its option, Aggregate delivered the surface
lease but not the mineral lease, maintaining that Applied Chemical
had not fully complied with the letter agreement. Aggregate filed
suit for a declaratory judgment in San Saba County, where the
agreement had been negotiated and executed and where Aggregate
had its principal place of business, seeking to clarify the parties’
rights and remedies under the letter agreement. In a decision that
has application to myriad agreements common in the oil and gas
and mining industries, the Texas Supreme Court held, in In re

Applied Chemical Magnesias Corp., 49 Tex. Sup. Ct. J. 1006, No.
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04-1119, 2006 WL 2505989 (Tex. Aug. 31, 2006, reh’g pending),
that Applied Chemical’s motion to transfer venue to Culberson
County must be granted.

Section 15.011 of the Texas Civil Practice and Remedies Code,
governing venue in suits involving land disputes, states as follows:

Actions for recovery of real property or an estate or
interest in real property, for partition of real property, to
remove encumbrances from the title to real property, for
recovery of damages to real property, or to quiet title to
real property shall be brought in the county in which all
or part of the property is located.

The only issue was whether Aggregate’s declaratory judgment
action was of the type that falls within section 15.011. Aggregate
argued that it was seeking a declaration of the parties’ “rights,
status, and legal relations” under the letter agreement and, under
the authority of Smith v. Hall, 147 Tex. 634, 219 S.W.2d 441
(1949), such a suit does not involve an “interest in real property.”
Smith v. Hall held that a suit for specific performance of a
contract to convey an interest in land, or damages for breach of
such a contract, did not come under the venue statutes relating to
suits for the recovery of land or damages to land, because the
primary purpose of the suit was to compel the defendant to carry
out his agreement.

The court disagreed with Aggregate’s argument that Smith v.

Hall stands for the broad proposition that a suit for construction
or enforcement of an executory contract for the sale of land is not
a suit for the recovery of land or to quiet title within the meaning
of section 15.011. Smith v. Hall had construed a different, re-
pealed venue statute that was less inclusive with regard to man-
datory venue. For example, under the prior statute, partition suits
were not subject to mandatory venue, and it did not refer to ac-
tions for an “interest in” real property as the current statute does,
but only to the recovery of “lands,” suggesting a legislative intent
to make the current mandatory venue statute more inclusive. The
essence of the dispute was whether Applied Chemical had the
right to mine marble on Aggregate’s land, the court pointed out.
If it did, Applied Chemical had a mineral lease, which involved an
interest in real property. If Applied Chemical did not have the
right to mine, Aggregate would have a claim for damages to its
real property for the marble removed. Both cases, the court held,
fell within the mandatory venue statute.

TAXING UNITS LOSE SOUTH TEXAS APPRAISAL CHALLENGE

Numerous South and West Texas counties and school dis-
tricts sued oil and gas companies operating in their jurisdictions
for common law fraud and related causes of action, alleging they
had engaged in schemes intended to result in undervaluation of
their oil and gas reserves for ad valorem tax appraisal. The South
Texas cases were consolidated for appeal and were decided in Jim

Wells County v. El Paso Production Oil & Gas Co., 189 S.W.3d
861 (Tex. App.—Houston [1st Dist.] 2006, pet. denied). The
court followed the Amarillo court of appeals’ decision in the West
Texas cases, In re ExxonMobil Corp., 153 S.W.3d 605 (Tex.
App.—Amarillo 2004, pet. denied), reported in Vol. XXII, No. 2
(2005) of this Newsletter, rejecting the taxing units’ claims on the
basis that administrative review by appeal to the local appraisal

review board, which the plaintiffs had not done, was the exclusive
remedy provided by the Texas Tax Code.

OPERATIONS AT END OF PRIM ARY TERM  WERE NOT

DRILLING OPERATIONS REQUIRED FOR LEASE EXTENSION

The court in Bargsley v. Pryor Petroleum Corp., 196 S.W.3d
823 (Tex. App.—Eastland 2006, pet. denied), considered a jury
verdict that Bargsley’s lease had terminated and that a later lease
to Pryor was in effect.

Bargsley had drilled three gas wells and one oil well under a
1976 oil and gas lease. He secured a new lease in 1996 after his
production had ceased, for a primary term of one year and as long
thereafter as oil or gas was produced from the property. The lease
would also be maintained in effect if at the end of the primary
term the lessee was engaged in drilling for oil or gas, so long as
drilling operations were continuously prosecuted and thereafter if
production resulted.

Bargsley first argued that the trial court had erred in granting
partial summary judgment against him on the basis that the lease
had not been extended past the primary term by operations.
Bargsley was in fact engaged in operations, he maintained, in that
he had altered the stroke length of the pump on an existing well,
laid a pipeline, repaired flow lines, replaced a tank, and allowed
his existing equipment and electric service to remain. These had
extended the lease beyond the end of its primary term, he argued,
even if there was then no production. The court of appeals dis-
agreed. Even if these were regarded as “operations” or “re-
working” that might be sufficient under the terms of some leases,
they were not “drilling” operations as required under Bargsley’s
lease. No well had been begun under Bargsley’s 1996 lease, and
he was not engaged in drilling operations at the end of the primary
term.

Bargsley further argued that summary judgment should not
have been granted as to the entire property because of the lease’s
clause that in case of termination for any cause, the lessee would
have the right to retain 20 acres around each well being worked on
or drilling. The court agreed. Although Bargsley’s summary judg-
ment evidence failed to show any “drilling operations,” it did
present a fact issue whether the oil well was “being worked on”
upon termination of the lease. That issue should have been sub-
mitted to the jury. The court went on to reverse a jury verdict that
there was no production in paying quantities at the end of the
primary term. A jury question had been submitted, over Bargsley’s
objection, asking whether the jury affirmatively found, based on
a preponderance of the evidence, that oil in paying quantities was
produced on or before the end of the primary term. This im-
properly placed the burden of proof on Bargsley to show that
production was in paying quantities, whereas the burden properly
was that of Pryor to show that there was no paying production.

SURFACE OW NER PROPERLY ENJOINED FROM  INTERFERING

W ITH UNIT OPERATION

Montfort v. Trek Resources, Inc., 198 S.W.3d 344 (Tex.
App.—Eastland 2006, no pet.), decided the appeal by Montfort,
the owner of the surface estate of a 653-acre tract within the North
Pioneer Unit, a secondary recovery oil production unit, of an
injunction against his interference with access and operations by
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Trek, the unit operator. Citation 1987 Investment Limited Partner-
ship had previously been the unit operator and the owner of the
surface of the Montfort tract. When Citation sold the surface of
the tract to Montfort’s predecessor in interest in 2000, it had
reserved title to the freshwater gathering system located on the
property and underground water rights, as well as wells, pipelines,
and other equipment and facilities used or obtained in connection
with oil and gas operations, subject to Citation’s agreement to
furnish fresh water to the house on the property and to the pur-
chaser for watering livestock and a right in the purchaser to drill
and use water wells.

The court of appeals held proper the trial court’s granting
of an injunction against Montfort’s interference with Trek’s oil
operations, citing testimony that Montfort had locked Trek’s
pumpers out, blocked roads, and opened valves. The evidence
supported the trial court’s findings of the commission of a wrong-
ful act, imminent harm, the existence of an irreparable injury, and
the absence of an adequate remedy at law, all the elements of the
right to injunctive relief.

The court reversed, however, the trial court’s declaratory
judgment that Trek had no obligation to furnish water to Montfort.
Trek maintained that the rights to use water had been personal to
Citation’s immediate buyer, White, and had not passed to Mont-
fort, who had bought the land from White. Its argument was
principally based on the fact that the deed from Citation to White
had not provided that the covenants flowed to White’s successors
and assigns. The use of such terminology was not dispositive, the
court explained, and the Citation-White deed otherwise demon-
strated the parties’ intention that the covenants run with the land.
The obligation to furnish water to the house was not limited in the
deed to the time White lived in it. Moreover, a provision that the
grantor would relinquish the water rights to the grantee on ter-
mination of the existing oil and gas leases would be meaningless
if it were held personal to White after he had sold the land. The
use of water being a necessity to the surface owner, White’s
ability to sell the property, and its value on any sale, would have
been severely impaired if the water rights had been personal to
him.

Pointing out that Montfort was not a party to the unit agree-
ment and owned no mineral interest in the unit, the court finally
upheld the trial court’s determination that Montfort had no stand-
ing to make claims or demands of Trek under the unit agreement,
as he had attempted to do in the trial court.

DEVELOPING COTENANT REQUIRED TO ACCOUNT

WELL-BY-WELL ON UNPOOLED BASIS

The court in Wagner & Brown, Ltd. v. Sheppard, 198 S.W.3d
369 (Tex. App.—Texarkana 2006, pet. filed), addressed several
interesting issues involving accounting by a cotenant who de-
velops a property for oil and gas production without the consent
of a nondeveloping cotenant.

Wagner & Brown drilled its Landers No. 1 Well on a 62.72-
acre tract committed to the W. M. Landers Gas Unit, a pooled unit
consisting of about 122 acres. Sheppard owned a 1/8 mineral
interest leased to C. W. Resources, Inc. a participant in the well
and unit. After having been duly pooled, Sheppard’s lease ter-
minated under a forfeiture provision when the first royalty pay-

ment was not made within 120 days of the first sale of gas from
the Landers No. 1. Thereafter Wagner & Brown began accounting
to Sheppard for her unleased 1/8 mineral interest, still on a diluted
basis according to the pooling accomplished before the lease
expired. Wagner & Brown also sought to recoup Sheppard’s 1/8
of prior drilling and operating expenses and deduct certain over-
head and other costs. After drilling another well, the Landers
No. 2, on the same tract, Wagner & Brown began to account to
Sheppard for the cost of drilling the two wells on an aggregate
basis rather than well-by-well. Sheppard sued Wagner & Brown
and was granted a partial summary judgment declaring that the
operator, in accounting to Sheppard for her unleased mineral in-
terest, could recoup only costs that were incurred after March 1,
1997, the date her lease expired; that it must account for the un-
leased interest on a tract basis and not on a pooled basis; and that
Wagner & Brown must account to Sheppard for her share of net
revenues on a well-by-well basis and not for both wells on an
aggregate basis. In a bench trial the court rejected W agner &
Brown’s efforts to deduct leasehold, land, legal, and overhead
expenses from Sheppard’s share of production.

The court of appeals first upheld the trial court’s judgment
that Sheppard’s interest must be accounted for on a tract basis, not
a pooled basis. An oil and gas lessee’s determinable fee interest,
the court noted, lasts only as long as the lease does. When a
determinable fee estate expires, the fee owner’s reverted interest
is free and clear of liens, claims, and encumbrances. Even though
the lessee had the right to pool the property, it could pool no more
than it owned, and its ownership interest ceased when the lease
terminated. The lessee’s pooling authority existed only because
the lease existed. When the lessee’s property interest under the
lease vanished, so necessarily did the rights that were dependent
on the lease.

The court agreed with Sheppard that although Wagner &
Brown could recoup her share of costs and expenses out of
production, these did not include costs incurred before her lease
expired, because she had then had no liability for them. The simple
fact, the court declared, was that the parties’ responsibilities and
duties necessarily changed when the lessor-lessee relationship
ended. Wagner & Brown could direct the court to no rule that
would make Sheppard retroactively liable for costs incurred while
her interest was leased.

Turning to the deductibility of land, legal, and overhead ex-
penses in Wagner & Brown’s accounting to Sheppard, the court
acknowledged that the necessary and reasonable costs of pro-
duction and marketing may be recouped by an extracting cotenant
out of actual production. The evidence presented by Wagner &
Brown concerning land and legal costs showed it had lumped
together a series of expenses incurred on both the Sheppard tract
and other tracts composing the Landers Unit, including landman
fees, lease bonuses, recording fees, and title examination costs,
mostly involving the creation and maintenance of the unit. There
was no evidence to show that the expenses were involved in
production or marketing from the drillsite tract. Wagner & Brown
had presented nothing to divide one set of expenses from another
or to show how the expenses benefitted the cotenancy. It had
therefore not shown the trial court’s conclusion disallowing the
deductibility of land and legal costs to be without support in the
record. The deductibility of overhead charges was a closer ques-
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tion, in the court’s view, and it remarked that Sheppard had no
strong argument for avoiding her share. The overhead for opera-
tion of the Landers Unit would typically be connected to the
production of the wells. However, Wagner & Brown was able to
direct the court only to evidence saying no more than that its
overhead charges were no higher than those charged to others in
the field and were not excessive. This did not constitute evidence
that Wagner & Brown’s charges labeled as “overhead” were ac-
tually the type of charges that would be recoverable, and the court
upheld their disallowance.

The court finally directed its attention to Wagner & Brown’s
argument that it should be allowed to account for both the No. 1
and No. 2 wells on an aggregate basis rather than well-by-well as
required by the trial court’s judgment. The crux of the dispute was
a reworking of the No. 1 well that cost some $592,000.00 but
generated a two-year return of only $10,000.00. As the court put
it, the question was whether Wagner & Brown could “siphon off”
funds from the No. 2 well production revenues to repay those
costs. Wagner & Brown had been unable, the court observed, to
supply any authority suggesting that all operations should be
lumped together for purposes of revenue production, to be used
together to reimburse for work performed on multiple wells.
Wagner & Brown acknowledged that it could not recover any-
thing had it drilled a dry hole, according to the opinion, arguing
that the concept did not apply since it had not drilled a dry hole.
Wagner & Brown was confronted, however, with the general pre-
cept that the expenditure for which it sought to recover must have
been of benefit to the cotenancy. It was difficult for the court to
see how the failed reentry was of general benefit to the cotenancy
so as to justify burdening all of the wells within the scope of the
cotenancy. It would be appropriate, the court held, for the pro rata
costs to be taken only from production of the well in which they
were incurred.

Interestingly, the court cited no direct authority for its holding
that accounting to a nonjoining cotenant must be well-by-well,
just as Wagner & Brown had none for its own position. And did
Wagner & Brown really acknowledge that it could never under
any circumstances recover the cost of a dry hole but argue that a
result so economically poor as to be practically the same should
be treated differently? The court may have made the right choice
between well-by-well accounting and aggregate accounting, but
some discussion of why a cotenant should not, for policy reasons,
be permitted to account on a project basis that would include
unsuccessful wells on the jointly owned property would have been
welcome.

DIVISION ORDER CONSTRUED TO REQUIRE OPERATOR TO

BEAR ROYALTY OW NER’S SHARE OF PRODUCTION TAX

Chesapeake Operating, Inc. v. Denson, 201 S.W.3d 369 (Tex.
App.—Amarillo 2006, no pet. h.), involved a provision of a gas
division order between the predecessors to the interests of Chesa-
peake, the operator and lessee of an oil and gas lease, and Denson,
a royalty owner. The division order, executed by the royalty
owner and directed to the operator, contained the following pro-
vision:

It is understood that at this time you are subject to and
are paying an occupation or production tax of two per

cent (2%) of the market value of gas produced and
saved. If hereafter there shall be any increase in the
amount of said tax, or there shall be levied any new
occupation, production, severance or other excise tax,
one-eighth (1/8) of such increase shall be deducted from
the above agreed royalty value of the gas which is then
applicable.

At the time the division order was executed, royalty owners were
not subject to production taxes. The controversy between Chesa-
peake and Denson arose from a change in the law to impose the
tax on royalty production. Chesapeake sought to deduct Denson’s
pro rata share of the production tax from her royalty payment, but
she took the position that the division order obligated Chesapeake
to bear the tax to the extent of the first 2% not only of its own
working interest production but also of Denson’s royalty share.

The court of appeals agreed with Denson. The parties had
agreed in the division order that Denson’s royalty would be re-
duced for the purpose of paying any production tax only when the
amount of the tax exceeded 2% of the market value of the gas.
The change in the law could not operate to deny the rights of a
party to a contract. By the time the law changed, the royalty owner
had contracted with its lessee to ensure that the lessee would pay
the first 2% of the tax, including any new tax.

DEEPEST PRODUCING “INTERVAL”  HELD TO M EAN

SUBSURFACE DEPTH, NOT STRATIGRAPHIC LAYER

The court in EOG Resources, Inc. v. Wagner & Brown, Ltd.,
202 S.W.3d 338 (Tex. App.—Corpus Christi 2006, no pet. h.),
construed a 1984 farmout agreement and an assignment made
pursuant to it. In the farmout agreement Longhorn Oil and Gas
Company, predecessor to Wagner & Brown’s interests, agreed
that, if REH Energy, Inc., predecessor to the interests of EOG,
drilled a test well as the agreement required, Longhorn would
assign REH certain leasehold acreage down to “100 feet below the
deepest producing interval as obtained in the test well.” The well
was drilled and completed to produce from the Morris Sand for-
mation between 9,679 feet and 9,729 feet, and an assignment was
duly made, with the same depth limitation (as later corrected) as
had appeared in the farmout agreement. A dispute arose when
EOG in 2002 drilled a well on the same lease that also produced
from the Morris Sand, but several hundred feet deeper below the
surface. EOG contended that the 1984 farmout agreement in-
cluded all depths down to the base of the Morris Sand formation,
plus 100 feet. Wagner & Brown maintained that no depths below
a fixed 9,829 feet subsurface had been assigned. The trial court
agreed with Wagner & Brown and granted summary judgment to
it.

The court of appeals affirmed the summary judgment, without
much more explanation than that its construction was according
to the plain, ordinary, and generally accepted meaning of the
contract’s terms. EOG’s argument, the court said, ignored the
qualifying language “as obtained in the test well.” No other lan-
guage in the farmout agreement indicated the parties intended a
conveyance of interests according to a variable depth. Further,
they could have used alternative language that would have clearly
expressed the intention that the “producing interval” encompassed
the entire Morris Sand if that had been their intention.



page 14 MINERAL LAW NEWSLETTER

The court’s fixed footage interpretation may well be closer to
the plain meaning of “producing interval” than the notion that the
“producing interval” is necessarily an entire formation, although
its finding significant support in the words “as obtained in the test
well” is terribly unpersuasive. Those words are in no way incon-
sistent with a reading of the producing interval as the producing
formation. The case abundantly illustrates that drafters should
exercise great care in defining depth limitations.

C A N A D A  —  O I L  &  G A S

N I G E L  D .  B A N K E S

—  R E P O R T E R  —

LIABILITY FOR RECLAM ATION COSTS

The facts in Anadarko Canada Corp. v. Canadian Natural

Resources Ltd. (CNRL), [2006] ABQB 590, were that Anadarko
had operated a number of wells and a battery on a Crown petro-
leum and natural gas lease. The battery was on lands for which
Anadarko also held a surface lease from a private party. Anadarko
abandoned the battery in 1963 and reclaimed the lands and in
1968 the province of Alberta issued Anadarko a reclamation cer-
tificate. Anadarko surrendered the surface lease and later (1995)
sold its remaining interest in the Crown oil and gas rights to
CNRL. The relevant agreement included a general indemnity
clause (6.1) and further indemnities dealing specifically with
abandonment and reclamation (6.2) and environmental matters
(6.3). The latter clause required CNRL to indemnify Anadarko

by reason of any matter or thing arising out of, resulting
from, attributable to or connected with any environ-
mental damage or contamination or other environmental
problems pertaining to the Assets or to any well located
on the Lands, or any of them whether occurring or ac-
cruing before, on or after the Effective Date. . . .

In November 1998, Alberta Environmental Protection required
Anadarko to remediate the battery site as it showed evidence of
salt water and hydrocarbon contamination and buried metal de-
bris. Anadarko sought to recover its costs from CNRL.

Justice Rowbotham held that these costs did not fall within
the ambit of the indemnity principally on the grounds that the
environmental clause (6.3) did not cover remediation of the
battery site since the clause covered Assets and wells. “Assets”
were defined to mean the Petroleum and Natural Gas Rights and
Tangibles and the term “Tangibles” was defined to include “any
and all . . . oil batteries. . . .” But the term “batteries” could not
include oil batteries abandoned prior to the Effective Date since
the definition contemplated that they had to be “used or intended
to be used.” An abandoned battery was neither tangible in the
ordinary sense of that term nor capable of being used.

CAN THE HOLDER OF RIGHTS UNDER AN ENVIRONM ENTAL

INDEM NITY VETO AN APPLICATION TO DISCHARGE A

RECEIVERSHIP?

In Bank of Montreal v. Probe Exploration Inc., [2006] AJ
1178, [2006] ABQB 604, Probe purchased the Leduc assets from

Imperial in 1997 and entered into a Reclamation Agreement in
which Probe agreed to indemnify Imperial against all of Im-
perial’s environmental, abandonment, and restoration obligations
and costs. PWC was appointed as Receiver-Manager for Probe by
court order. Having entered into an agreement with Imperial al-
lowing it to assign Probe’s rights and obligations under the Rec-
lamation Agreement, PWC sold the Leduc assets to Merit. The
court approved terms of sale included a vesting provision which
stipulated that the Receiver would hold the net proceeds of sale
“in place and stead of any and all Claims against the Leduc Assets
. . . as if the Net Sale Proceeds were the Leduc Assets and as if the
sale of the Leduc Assets had not occurred.” The entire net pro-
ceeds were to be applied to satisfy the Bank of Montreal’s claims
as the primary secured creditor. Imperial objected to PWC’s ap-
plication for a discharge from its position as Receiver. The court
held that while Imperial had standing to raise this issue (since
Imperial had a potential statutory liability for clean-up and recla-
mation costs), Imperial could not use this contingent liability to
hold the proceeds of sale in the receivership. Any potential lia-
bility of Imperial was purely hypothetical and could only become
a reality if numerous conditions were satisfied: (1) the Crown
would have to require Merit to clean up the property, (2) Merit
would have to fail to do so, (3) the Crown would have to carry out
the remediation and seek to recover from Merit, (4) Merit would
have to fail to satisfy the money claim, (5) the Crown would have
to recover from Imperial, and (6) Imperial would have to bring a
claim over against Probe and become an execution creditor in
respect of that claim. This was all too remote.

KEEPING A LEASE IN FORCE THROUGH “GOOD OIL FIELD

PRACTICE”

In Kensington Energy Ltd. (KE) v. B & G Energy Ltd., [2005]
ABQB 734, KE’s lease contained a third proviso to the habendum
clause, a sub-clause which stipulated that

notwithstanding anything hereinbefore contained or im-
plied to the contrary, if drilling or working operations
are interrupted or suspended as the result of any cause
whatsoever beyond the Lessee's reasonable control or if
any well on the said lands or on any spacing unit of
which the said lands or any portion thereof form a part,
is shut in, suspended or otherwise not produced for any
cause whatsoever which is in accordance with good oil
field practice, the time of such interruption or suspension
or non-production shall not be counted against the
Lessee.

A well drilled on the lands in February 1992 encountered gas,
and production commenced July 1996 but was never very pro-
ductive. The well was shut in by KE’s predecessor in title in
January 2001 and surface equipment removed from the lands. KE
acquired the lands as part of a package deal and by way of an
Assignment of Leasehold Interests effective March 30, 2003. The
assets were sold on an “as-is where-is basis” for a total of $10,000.
KE commenced reworking operations on the lands in August
2003, successfully recompleted the well in the Upper Manville,
and commenced production. B & G, the top lessee, claimed a
declaration that KE’s leases had expired and sought an account-
ing. The shut-in wells clause of the lease, which commenced with
the words “subject to the provisions hereinbefore set forth,” was
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of the “unlimited” type and stipulated that when there was no
production in any year the Lessee “shall pay” a shut-in payment
thereby deeming any well on the land to be a producing well.

Justice LoVeccchio gave judgement for the top lessee. KE
could not rely on either branch of the sub-clause to the third
proviso. All the evidence indicated that the shut-in was within the
control of the lessee. Similarly, all the evidence (removal of
surface equipment, modest purchase price, and listing of the well
in the Schedule of lands as “abandoned or suspended”) suggested
that the well was shut-in because it was a dry hole. Accordingly,
evidence as to good oil field practice was declared inadmissible.
KE could not rely upon the shut-in well clause to maintain the
lease since this clause did not provide an independent means of
maintaining the lease in force during the primary term. The clause
only created an obligation to pay and could only deem the well to
be a producing well if the lessee was already within the ambit of
the third proviso. This conclusion was consistent with the opening
words of the shut-in clause and leaves issues of duration to be
governed by the terms of the habendum clause. KE’s interpreta-
tion of the lease would have left the lessee in control of the lands
and accorded it more authority than it had bargained for. The
lease was designed to afford the lessee the right to drill and then
to produce until the resource was exhausted.

B O L I V I A  —  O I L  &  G A S

G A S T Ó N  B I L D E R

—  G U E S T  R E P O R T E R  —

BOLIVIA “TRANSITORILY”  HIKES HYDROCARBONS

ROYALTIES TO 82%

This article analyzes the legality and the economic effects
of the recent changes introduced to the Hydrocarbons Law by
Supreme Decree No. 28701 “Heroes of Chaco” with respect to the
royalties regime.1

Hydrocarbons Royalties

The Bolivian Congress passed the new Hydrocarbons Law
No. 3058 on May 19, 2005.  The new law created a tax, the Direct2

Tax on Hydrocarbons (in Spanish, IDH),  which effectively in-3

creases royalties from 18.0%  to 50.0% on the production of most4

of the hydrocarbons. Such increase has had a significant adverse
effect on the economics of production in Bolivia as a greater
percentage of the sales of hydrocarbons must be shared with the
government.

The regime applicable to hydrocarbons in Bolivia underwent
further change on May 1, 2006, when the government issued Su-
preme Decree No. 28701,  which increases levies on hydrocarbon5

production from the “mega fields,” i.e., for fields that produced
more than 100 mmcfpd of gas in 2005  to 82.0% (a gross pro-6

duction assessment levied at a rate of 18.0%,  the IDH Tax of7

32.0% and an additional surcharge of 32.0% payable to YPFB)
from May 1 until October 28, 2006.  In addition to the payment8

of the 82% levies, hydrocarbons producers of the mega fields
should continue paying any applicable taxes.9

Ministerial Resolution 202/06 issued by the Ministry of
Hydrocarbons and Energy  establishes a payment schedule,  for10 11

the additional surcharge of 32.0% payable to YPFB applicable to
the period from May to September 2006.

Economic Effects and Illegality of the 32% Surcharge

It has been estimated that the total tax burden for the mega
fields will make any new investments in the mega fields un-
profitable  and that the NPV of said fields has been reduced by12

more than 50% with respect to the value that they had under the
previous Hydrocarbons Law.

It is the opinion of this author that, under Bolivian law, the
32% surcharge is unconstitutional  and illegal for several reasons,13

such as the fact that: (1) the Bolivian Government has not created
it by an act of the Legislative Power, i.e., a law,  given that it was14

established by a decree and regulated through a Ministerial Reso-
lution; (2) there is no consideration given in return by the Bolivian
Government, nor any specific use for the funds related to the rea-
son why the surcharge is levied; therefore, by analogy with the
legal regime applicable to the creation of taxes, the surcharge
should have had a general scope of application, which it does not
have in reality because it specifically taxes the production of
merely three producers; and (3) there is no evidence in any of the
published regulations that imposed the payment of the 32% sur-
charge that it may have been established taking into account the
producer’s payment capacity or the economics of the production
of the fields being taxed.

In addition, since Ministerial Resolution 202/06 sets forth
that it should be calculated “using the same valuation criteria as

for the Royalties and Participation of the National Treasury es-

tablished by Supreme Decrees No. 28222 and 28669,” it could be
argued that the 32% surcharge is a royalty. Furthermore, based on
the methodology used for its calculation, the 32% surcharge is in
all practical effects undistinguishable from the royalties estab-
lished in section 52 of Hydrocarbons Law No 3058. Given that
the previous Hydrocarbons Law  and the Shared Risk Contracts15

currently in effect guarantee that “the regime for the canon and

royalties—during the term of the contracts—for the exploration,

exploitation and commercialization of hydrocarbons shall remain

stable,” the creation of the new 32% surcharge has breached the
stability guarantee set forth in the previous Hydrocarbons Law
and in the Shared Risk Contracts.

Finally, it should be noted that section 8 of the current Hydro-
carbons Law No. 3058 also has been breached by the Bolivian
Government since the total government take will certainly exceed
the binding decision reached through the referendum of fixing the
government take at 50% of the value of the hydrocarbons produc-
tion.  This conclusion may be easily corroborated if one con-16

siders that, besides the 32% surcharge, the 32% Direct Tax on
Hydrocarbons, and the 18% in concept of royalties, producers will
have to pay to YPFB an aggregation fee of 0.5% payable if they
export natural gas,  as well as all the general taxes.17

Conclusion

On September 1, 2006, Petrobras, Repsol, and Total paid in
aggregate over US$32 million, corresponding to the 32% sur-
charge “transitorily” levied on the May 2006 hydrocarbons pro-
duction from Sábalo and San Antonio fields.
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Bolivian law contains legal remedies against unconstitutional
taxes and other public charges  which could be used by the18

producers burdened by the 32% surcharge and/or the IDH  to19

challenge their validity and application. Moreover, the foreign
shareholders and the producers subject to these payments, because
they qualify as foreign investors, could also avail themselves of
the legal remedies set forth in the Bilateral Investment Treaties20

executed between the Republic of Bolivia  and their home na-21

tions, and they may have high chances of obtaining a favorable
award.

However, because of the political connotations associated
with any claim, and in view of the publicly advertised willingness
of the Bolivian Government to settle its disputes with the pro-
ducers and finish the renegotiation of the conversion of the out-
standing Shared Risk Contracts into new contractual types before
October 28, 2006, it is also highly likely that none of the claims
will be submitted in the short term.

______________________________

©Gastón Bilder, September 2006.1

Law No. 3058 enacted on May 17, 2005. Published in the2

Official Gazette on May 19, 2005.

The new Hydrocarbons Law introduced a new “tax,” the3

Direct Tax on Hydrocarbons, with a flat rate of 32% to be levied
“in a direct, i.e. non progressive manner” on the production of
hydrocarbons at the Fiscal Measuring Point. As may be easily
appreciated, the Direct Tax on Hydrocarbons solely taxes the pro-
duction of hydrocarbons measured at the Fiscal Measuring Point,
and therefore is undistinguishable from the royalties established
in section 52 of previous Hydrocarbons Law No. 1689. Further-
more, the Shared Risk Contracts in force guarantee that “the regime

for the canon and royalties—during the term of the contracts—for

the exploration, exploitation and commercialization of hydro-

carbons shall remain stable”; therefore, the new Direct Tax on
Hydrocarbons breaches the stability guarantee set forth in the
former Hydrocarbons Law and in the Shared Risk Contracts.

Law 1689 enacted on April 30, 1996 and published in the4

Official Gazette of the Republic of Bolivia No. 1933.

Published in the Official Gazette on May 1, 2006.5

San Alberto and Sábalo fields.6

All these royalties are deductible for tax purposes and cal-7

culated on wellhead production valued at a weighted average sale
price.

By means of Decree No. 28701, the Bolivian state reasserted8

its ownership rights in respect of, and assumed total control of, the
country’s hydrocarbon resources, including reserves. Hydrocar-
bon producers are required to deliver their production to the state
owned company Yacimientos Petrolíferos Fiscales Bolivianos
(YPFB), which previously performed the role of regulator and
overseer of upstream contracts. Pursuant to this decree, YPFB is
responsible for commercializing all hydrocarbons produced in
Bolivia, and for determining the conditions, and the volume and
prices, to be applied in the domestic and export markets.

In addition, the new decree provides that hydrocarbon pro-
ducers have 180 days from May 1, 2006, to renegotiate their
contracts with YPFB, failing which YPFB will take over their

operations. The renegotiated contracts will be subject to the ap-
proval of the Bolivian Congress. The new decree also provides
that, during the same 180 days, the Ministry of Hydrocarbons and
Energy will conduct an audit of the returns of, and investment by,
each of the hydrocarbon producing companies which will form the
basis for determining the terms of the contracts to be renegotiated.

An income tax of 25.0% on corporate net profits plus a9

surtax equal to 25.0% of the positive difference, if any, between
corporate net taxable income and the sum of (a) exploration and
development capital expenditures (up to a maximum of 33.0% per
year) and (b) 45.0% of production revenues (up to a maximum of
Bs.250 million per year and per field).

A 12.5% withholding tax on dividends paid outside of Bolivia
(Bolivian branches of foreign corporations must generally pay this
charge annually on corporate net profits after deduction for in-
come taxes).

A value added tax at an effective rate of 14.94% (13.0%
nominal) on domestic sales of oil and gas. Exports, including
exports of oil and gas, are zero-rated.

A 3% transaction tax calculated on the transaction amount,
including VAT. Purchases and sales of hydrocarbons in the con-
text of export transactions are exempt from this tax. The income
tax paid at the end of each fiscal year is considered a payment in
advance of the transaction tax that is to be paid during the fol-
lowing year.

A 0.15% bank credits and debits tax levied on current or
checking account transactions and other bank transactions.

Published on August 31, 2006.10

From September 1 to October 2, 2006.11

“Aspectos tributarios de la ley de hidrocarburos No. 305812

y el decreto supremo 28701” by Mauricio Medinacelli Monroy.

Section 26 and 27 of the Political Constitution of the State.13

Section 6 of Law No 2492—Tax Code, as amended by Law14

3092.

Section 52 of Hydrocarbons Law No. 1689.15

Law No 3058—Article 8. (Economic Regime) It is stipu-16

lated that the State shall withhold fifty percent (50%) of the pro-

duction value of gas and oil, according to mandate contained in

response to question number 5 of the National Referendum Law

of July 18 of 2004.

Section 86 of Law No. 3058.17

Sections 120 and 121 of the Political Constitution of the18

State and 68-70 of Constitutional Tribunal Law No. 1836.

Decision 45/2006 issued by the Constitutional Tribunal did19

not analyze whether the IDH was legal or not; neither did it con-
sider the constitutionality of article 4 of Supreme Decree No.
28701.

Law No. 1586 dated August 12, 1994 (Netherlands); Law20

No. 1535, dated February 28, 1994 (France); and Law No. 2360
dated May 7, 2002 (Spain).

Constitutional Tribunal’s Decision No 31/2006 dated May 10,21

2006, ratified the constitutionality of Laws. No 1586, 1535, and
2360, among others.
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

USING LIM ESTONE AS A SOIL ADDITIVE DOES NOT M AKE IT

AN UNCOM M ON VARIETY

The Interior Board of Land Appeals’ (IBLA or Board) decision
in United States v. Pitkin Iron Corp., 170 IBLA 352, GFS(MIN)
30(2006), addresses the question of “first impression” of whether
use of limestone as a soil additive establishes the material as an
uncommon variety. IBLA overturned the administrative judge’s
determination that the Bureau of Land Management (BLM) had
failed to provide a prima facie case that the limestone at issue was
a common variety and proceeded to address the merits of the
claim contest. The limestone was used as a soil additive by a near-
by mine to neutralize acidic soil in connection with its reclamation
activities. Determining that such a use does not result in a con-
clusion that the material is an uncommon variety, the IBLA also
provided a detailed outline of the status of the law of common
varieties and announced several new applications of that law.

The Common Varieties Act, 30 U.S.C. § 611, removed de-
posits of common varieties of stone and other material from
location under the Mining Law, providing that common varieties
do not include deposits that are valuable because the deposit has
“some property giving it distinct and special value.” The legis-
lative history of the statute specifically addressed limestone, not-
ing that “limestone suitable for use in the production of cement,
metallurgical or chemical-grade limestone . . . and the like” were
excluded from the definition of common varieties. 170 IBLA at
356. This observation was codified in the agency’s regulations. 43
C.F.R. § 3711.1(b) (2002). The 2003 amendment to the rule elimi-
nated the catchall “and the like,” specifying only that “Limestone
of chemical or metallurgical grade, or that is suitable for making
cement, is subject to location under the mining laws.” 43 C.F.R.
§ 3830.12(d). The Department defined what constitutes metallur-
gical or chemical grade limestone in a 1969 Solicitor’s Opinion,
United States v. Pfizer & Co., 76 I.D. 331 (1969), in which the
Solicitor concluded that such limestone averages 95% or more
total calcium and magnesium carbonates.

In 1969, the Ninth Circuit in McClarty v. Secretary of the

Interior, 408 F.2d 907, 908 (9th Cir. 1969), adopted a five-part
test for determining whether a deposit is an uncommon variety:

continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

J A M I E  L .  J O S T

—  R E P O R T E R S  —

U.S. SUPREM E COURT HOLDS SIX-YEAR STATUTE OF

LIM ITATIONS DOES NOT APPLY TO M M S ADM INISTRATIVE

ORDERS

In BP America Production Co. v. Burton, 127 S. Ct. 638
(2006), the U.S. Supreme Court affirmed the D.C. Circuit and
resolved the conflict between the D.C. Circuit’s decision and the
Tenth Circuit’s contrary holding in Oxy USA, Inc. v. Babbit, 268
F.3d 1001 (10th Cir. 2001). The Supreme Court held that 28 U.S.C.
§ 2415(a)’s six-year statute of limitations on actions for money
damages by the U.S. government did not apply to administrative
orders of the Minerals Management Service (MMS) that assessed
BP for royalty underpayments on oil and gas leases it held on
government lands for the years preceding 1996.

Under 28 U.S.C. § 2415(a),

every action for money damages brought by the United
States . . . which is founded upon any contract express or
implied in law or fact, shall be barred unless the com-
plaint is filed within six years after the right of action
accrues or within one year after final decisions have
been rendered in applicable administrative proceedings
required by contract or by law, whichever is later.

The six-year statute of limitations applied to actions on any gov-
ernment contracts until 1996 when Congress enacted the Federal
Oil and Gas Royalty Simplification and Fairness Act of 1996
(FOGRSFA), which specifically adopted a prospective seven-year
statute of limitations for any judicial proceeding or administrative
demand for payment of royalties arising under a federal oil and
gas lease. 30 U.S.C. § 1724(6). Due to the prospective nature of
FOGRSFA’s seven-year statute of limitations, the six-year statute
of limitations set forth in § 2415 continued to govern payment of
royalties for pre-1996 oil and gas production.

Relying on the plain language of § 2415, the intent of Con-
gress, and the passage of FOGRSFA, the Supreme Court deter-
mined that the MMS had properly assessed BP for pre-1996
royalty underpayments. First, the Court determined that the terms
“action,” “complaint,” and “right of action accrues” are typically
used in connection with judicial proceedings and do not ordinarily

continued on page 3
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continued from page 1

1) there must be a comparison of the mineral deposit in
question with other deposits of such minerals generally;
2) the mineral deposit in question must have a unique
property; 3) the unique property must give the deposit a
distinct and special value; 4) if the special value is for
uses to which ordinary varieties of the mineral are put,
the deposit must have some distinct and special value for
such use; 5) the distinct and special value must be reflec-
ted by the higher price which the material commands in
the market place.

The Board in Pitkin noted that it has followed the McClarty

test for more than 30 years and that the test was codified in the
2003 amendment to the common variety regulations, 43 C.F.R.
§ 3830.12(b). 170 IBLA at 359-60.

The decision in Pitkin appears to resolve what the Board
characterized as an ambiguity in its prior precedent regarding
whether limestone that is not cement, metallurgical, or chemical
grade can ever be characterized as an uncommon variety subject
to location. See 170 IBLA at 359. The material at issue in the case
was concededly not of that grade, and the Board analyzed the
issue under the McClarty standard, announcing that:

The rule is now this: if metallurgical or chemical grade
limestone, or use in cement, cannot be shown, a claimant
must preponderate with proof that its limestone meets
the test of McClarty.

170 IBLA 395.

In arguing that its limestone satisfied the McClarty test,
Pitkin relied on the fact that the material had been used as a soil
amendment to neutralize acidic soil at mine reclamation sites. In
a lengthy discussion IBLA rejected the contention, concluding
that such use was not uncommon and that there was an ample
supply of limestone in the area suitable for that use. Id. at 386-87.
The Board noted that, because the use was a common one, Pitkin
could prevail only by establishing that its deposit had a unique
property giving it a distinct and special value in that use. Pitkin
failed in making that showing, because its limestone was no more
suitable as a soil additive than other similar limestone widely
available in the area. Id. at 395-98.

The Board rejected Pitkin’s attempts to argue that its lime-
stone must be considered uncommon because, as a soil additive,
it commanded a slightly higher price in the market place than did
limestone sold for other uses. The Board concluded that while a
higher price might be indicative of the unique nature of the de-
posit, a claimant cannot rely on price alone to establish the unique-
ness of material. Id. at 387-88. The McClarty test requires es-
tablishing both that the deposit has a “unique property and [that]
the unique property . . . impart[s] to the deposit a distinct and
special value.” Id. at 388.

IBLA also rejected Pitkin’s argument that limestone used as
a soil additive should be considered, per se, an uncommon variety
because the material results in a chemical change in soil, as opposed
to a mere physical amendment. The argument was based on a line
of cases beginning with United States v. Bunkowski, 5 IBLA 102,

79 I.D. 43, GFS(MIN) 13, GFS(MISC) 36(1972), in which the
Board had speculated that certain materials used as soil additives
might be considered to be uncommon varieties if they result in
chemical, rather than merely physical, changes to the soil. IBLA
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refused to extend this rationale to limestone, concluding that to do
so would not be consistent with the Common Varieties Act, that
the prior observations were dicta, and that such a rule was incon-
sistent with the test set forth in McClarty and the agency’s regula-
tions.

SURFACE OCCUPANCY RULES STILL A CHALLENGE FOR BLM

In a 2002 decision, the Interior Board of Lands Appeals
(IBLA) explained to the Bureau of Land Management (BLM) that
the surface occupancy rules do not prohibit occupancy in connec-
tion with casual uses or seasonal activities. Thomas E. Swenson,
156 IBLA 299, GFS(MIN) 12(2002), reported in Vol. XVIV, No.
2 (2002) of this Newsletter. IBLA reiterated this conclusion in
Dan Solecki, 162 IBLA 178, GFS(MIN) 26(2004), ruling that the
appropriate question is not whether the mining activities are sea-
sonal or constitute casual use, but rather whether the occupancy
satisfies the standards set forth in 43 C.F.R. §§ 3715.2, 3715.2-1.
In Cynthia Balser, 170 IBLA 269, GFS(MIN) 27(2006), IBLA
once again took BLM to task over its interpretation of the surface
occupancy rules. As it did in Swenson and Solecki, IBLA set aside
a cessation order that was based on the reasoning that occupancy
in connection with “causal use is not ‘in compliance’ with the
3715 regulations” and that occupancy cannot be justified by sea-
sonal uses. Id. at 271-72, 278. The Board noted, once again, that the
subpart 3715 regulations expressly contemplate that occupancy of
a mining claim may be based on activities that would be deemed
casual use under the subpart 3809 regulations. Id. at 277-78. Simi-
larly, the Board concluded that the surface occupancy regulations
provide that an occupancy may be justified by a seasonal, but
recurring, work program. Id. at 278-79. Accordingly, IBLA re-
manded the matter to BLM for action consistent with the stand-
ards set out in Swenson and Solecki.

F E D E R A L  —  O I L  &  G A S

continued from page 1

apply to administrative proceedings. The Court noted that under
§ 2415(a) Congress expressly differentiated between the two no-
tions when it provided for a one-year statute of limitations on final
decisions from administrative proceedings. Second, the Court
rejected BP’s argument that the MMS administrative order serves
as a “complaint” because it specifically lacks the formalities of a
complaint. While a complaint commences a proceeding that may
result in the imposition of a legal obligation, an MMS payment
letter in and of itself imposes a legal obligation to make payment
to the government with substantial penalties for a lessee’s failure
to comply. Finally, the Supreme Court acknowledged BP’s policy
argument that the Court’s interpretation of § 2415 permits the
MMS to issue payment orders that may predate the seven-year
requirement for retention of records under FOGRSFA, but stated

that such inconsistencies would also exist if the six-year statute
were applied to administrative actions. As an example, the Court
noted that payment orders relating to leases of Indian land, which
leases are exempt from the requirements of FOGRSFA, would be
subject to a shorter statute of limitations than leases of other public
domain lands. In light of the trust responsibility in the adminis-
tration of Indian lands, the Court stated that it is unlikely that
Congress intended to impose a shorter statute of limitations for
payment orders affecting Indian lands.

IBLA  FINDS THAT BLM  FAILED TO COM PLY W ITH NEPA
WHEN DENYING PROTEST OF LEASE SALE

The Utah State Office of the Bureau of Land Management
(BLM) denied The Center for Native Ecosystems’ (CNE) protest
of the sale of 15 parcels in a federal oil and gas lease sale. In Center

for Native Ecosystems, 170 IBLA 331, GFS(O&G) 17(2006), the
Interior Board of Land Appeals (IBLA) reversed the BLM deci-
sion and remanded the matter for further consideration and held
that the BLM failed to comply with the National Environmental
Policy Act of 1969 (NEPA) when it denied the CNE’s protest of
the sale of federal oil and gas leases.

Certain parcels of land in the sale (Subject Area) contained
critical habitat for white-tailed prairie dog colonies which serve
as potential reintroduction sites of the black-footed ferret. Prior to
the lease sale, the BLM did not prepare a new Resource Manage-
ment Plan/Environmental Impact Statement (RMP/EIS), or En-
vironmental Assessment (EA) to address the impacts of oil and
gas leasing on the ferret population or habitat. Instead, the BLM
prepared a Determination of NEPA Adequacy (DNA) in which it
determined that leases on the Subject Area conformed to existing
land use plans and the existing EISs and EAs were adequate to
support the lease sale. The existing RMPs and EISs for the Sub-
ject Area, however, did not directly address the impacts of oil and
gas leasing on prairie dog or ferret habitat. The Diamond Moun-
tain RMP/EIS specifically determined that further NEPA review
would be necessary for ferret reintroduction and habitat. In addi-
tion, the U.S. Fish and Wildlife Service (FWS) objected to leasing
in the Subject Area. The BLM determined, however, that there
would be no significant impacts of leasing other than those already
analyzed in the existing NEPA documents and subsequently in-
cluded the Subject Area in the lease sale. Each lease contained a
“special status species stipulation” (Special Stipulation) providing
that the leased area may contain plants, animals, or animal habi-
tats that are endangered or threatened or hold a special status
under federal or state regulations. 170 IBLA at 333. In the Special
Stipulation, the BLM retained the right to provide recommenda-
tions to the lessee and to modify development of the lease; how-
ever, the Special Stipulation did not allow the BLM to revoke the
lease if critical prairie dog or ferret habitat was not properly pro-
tected.
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Relying on Pennaco Energy, Inc. v. U.S. Department of the

Interior, 377 F.3d 1147, 1162 (10th Cir. 2004), and its own
review of the existing RMPs and EISs, the IBLA held that the
BLM’s preparation of a DNA was not sufficient under NEPA to
supplement previous EAs, EISs, or RMPs because the prior docu-
ments did not directly address the impacts of oil and gas leasing
on prairie dog or ferret habitat. Further, the IBLA held that when
the BLM disagrees with a sister agency it is incumbent upon the
BLM to address that agency’s concern. In this case, the BLM’s
finding of no significant impact failed to address the FWS’s con-
cerns about the impact of oil and gas leases covering ferret re-
introduction sites. The IBLA also held that it was not CNE’s re-
sponsibility to provide the BLM with new ferret population and
habitat information. It was the BLM’s responsibility to conduct a
supplemental NEPA review of the ferret population and habitat
prior to making the Subject Area available for leasing. Finally, the
IBLA determined that the Special Stipulation did not provide ap-
propriate mitigation measures that would ensure protection of the
prairie dog or ferret population and habitat from the impacts of oil
and gas leasing and that the Special Stipulation cannot be prof-
fered to avoid BLM’s NEPA obligations.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

CONGRESS PASSES NEW  W ILDERNESS PROTECTION BILLS

In its waning days, the 109th Congress passed several wilder-
ness and protection bills. On October 17, 2006, Congress passed
the Northern California Coastal Wild Heritage Wilderness Act
designating certain National Forest System lands in the Mendo-
cino and Six Rivers National Forests and certain Bureau of Land
Management (BLM) lands in Humboldt, Lake, Mendocino, and
Napa Counties in the State of California as wilderness areas. Pub. L.
No. 109-362, 120 Stat. 2064 (2006). The Act created approxima-
tely 264,000 acres of wilderness areas in Northern California,
released the remaining areas of the King Range Chemise Moun-
tain, Red Mountain, Cedar Roughs, and Rocky Creek wilderness
study areas from further consideration under section 603(c) of the
Federal Land Policy and Management Act of 1976, and created
a potential wilderness area for the Elkhorn Ridge lands adminis-
tered by the BLM. The Act also designated portions of the Black
Butte River and Cold Creek as wild rivers under the Wild and
Scenic Rivers Act, 16 U.S.C. § 1274(a).

Congress withdrew, subject to valid existing rights, from entry,
appropriation, and disposal, including location, entry, and patent
under the mining laws, the Valle Vidal unit of the Carson National
Forest in New Mexico. Pub. L. No. 109-385, 120 Stat. 2681 (2006).
The Valle Vidal unit consists of 101,794 acres of national forest
lands.

Congress also withdrew from all forms of location, entry, and
patent under the mining laws and disposition under the Mineral
Leasing Act a portion of Montana known as the Rocky Mountain

Front. Pub. L. No. 109-432, 120 Stat. 2922, tit. IV, § 403 (2006).
The law also creates tax incentives for current oil and gas lease
owners in the Rocky Mountain Front to sell their leases to the
government or a nonprofit organization. The front includes the
Rocky Mountain District of the Lewis and Clark National Forest
and adjacent lands managed by the BLM.

Congress added approximately 545,000 acres of lands in
White Pine County, Nevada, to the National Wilderness Preserva-
tion System, Pub. L. No. 109-432, 120 Stat. 2922, div. C., tit. III
(2006). In all, a total 14 new wilderness areas were created in
White Pine County, Nevada, and the size of the existing Mt.
Moriah Wilderness Area was increased. Congress further released
from the non-impairment standard of section 603 of the Federal
Land Policy and Management Act lands not included in the newly
created wilderness areas. Finally, Congress conveyed other lands
in White Pine County, Nevada, to the State of Nevada, White Pine
County, the U.S. Forest Service, and the U.S. Fish and Wildlife
Service. Maps of the new wilderness areas and lands conveyed to
other agencies or local governments will be made available by the
Secretary of the Interior.

CONGRESSIONAL COM M ITTEE CHANGES

With the Democrats taking control of the 110th Congress, the
chairmanship of every Senate and House committee changed. A
few of the most important changes include: Senator Jeff Bingaman
(D-NM) will chair the Senate Energy Committee; Senator Robert
Byrd (D-WV) will chair the Senate Appropriations Committee;
and Senator Barbara Boxer (D-CA) will chair the Senate Environ-
ment and Public Works Committee. Diane Feinstein will serve as
chairman of the Senate Subcommittee on Interior and Related Agen-
cies Appropriations. On the House side, the House Resources
Committee will be chaired by Nick Rahall (D-WV); and Norman
Dicks (D-WA) will chair the House Appropriations Subcommittee
on Interior and Related Agencies.

NATIONAL HISTORIC PRESERVATION ACT RENEW ED

In Pub. L. No. 109-453, 120 Stat. 3367 (2006), Congress re-
newed, with minor modifications, the National Historic Preser-
vation Act, 16 U.S.C. §§ 470-470x-6. The National Historic Pre-
servation Act of 1966 (NHPA) constitutes the primary historic
preservation legislative authority. To help preserve historic re-
sources, the NHPA authorized the Historic Preservation Fund and
the Advisory Council on Historic Preservation (Council). The
Historic Preservation Fund provides support to the State Historic
Preservation Offices and provides matching grants to states to
catalog and preserve historic properties and resources.

The Council is an independent federal agency that works with
the Secretary of the Interior to administer the NHPA. The Council
helps to administer the Historic Preservation Fund and the Nation-
al Register of Historic Places. One of the Council’s most visible
duties is to oversee section 106 of the NHPA. Section 106 re-
quires federal agencies to consider the impacts of their actions on
historic resources. The Council is comprised of 20 members, in-
cluding heads of federal agencies, elected state and local officials,
private citizens, and experts in the field of historic preservation.

Public Law No. 109-453 changed the membership, proce-
dures, and authorities of the Council by adding the heads of three
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federal agencies to the Council, bringing total membership to 23.
The NHPA was also amended to allow the state governor sitting
on the Council to appoint a designee with full voting privileges,
a right currently given to cabinet secretaries serving on the Council.
The new law also gives the Council several new authorities
including the authority to seek administrative services from any
federal agency or private entity, amending existing law that re-
quires the Council to seek such services solely from the Depart-
ment of the Interior. The new law also gives the Council the au-
thority to review any federal grant or assistance programs affect-
ing historic resources and subject to provisions of the National
Historic Preservation Act. The Council thus has the authority to
enter into a cooperative agreement with any agency that administers
such a program and participate in the development of grant cri-
teria and the selection of grant recipients.

FOREST SERVICE PLANNING REGULATIONS AND

NEPA  COM PLIANCE

The Forest Service revised its procedures for implementing
the National Environmental Policy Act (NEPA) by issuing a final
directive revising the Forest Service Handbook 1909.15, Chap-
ter 30, authorizing the approval of a forest plan, plan amendment,
or plan revision to be categorically excluded from NEPA docu-
mentation. The modification to the Forest Service Handbook is a
continuation of the effort the Forest Service initiated when it
issued new planning regulations on January 5, 2005. 70 Fed. Reg.
1023. According to the Forest Service, the changes were designed
to modify and streamline Forest Service planning procedures. For
additional information regarding the revisions to the Forest Ser-
vice planning regulations, see Vols. XXI, No. 4 (2004); XXII,
No. 1 (2005); XXIII, No. 1 (2006); and XXIII, No. 2 (2006) of this
Newsletter. As part of the 2005 planning regulations, the Forest
Service specifically indicated that the approval of a plan, plan
amendment, or plan revision may be categorically excluded from
NEPA documentation. The modification to the Forest Service Hand-
book implements this portion of the 2005 planning regulations by
modifying the Forest Service Handbook regarding NEPA proce-
dures. The 2005 planning rules modified and clarified the nature
of land management plans, emphasizing their strategic and aspira-
tional nature. The Forest Service is citing language in two recent
Supreme Court cases, Ohio Forestry Ass’n v. Sierra Club, 523
U.S. 726 (1998) and Norton v. Southern Utah Wilderness Al-

liance, 542 U.S. 55 (2004), in which the Supreme Court deter-
mined that forest plans and BLM land use plans typically will not
have independent environmental effects, and thus will not have
significant environmental effects as defined by NEPA. The new
rules were designed to allow individual forests to write new plans
in 2-3 years, instead of the 5-7 usually required. Forest Service
Chief Dale Bosworth defended the new rules in a letter to leading
Democrats in the House, including House Resources Committee
Chairman Nick Rahall (D-WA).

Defenders of Wildlife and Forest Guardians have filed a law-
suit in the U.S. District Court for the District of Columbia chal-
lenging the Forest Service’s decision to add the development
of forest plans to the list of agency-approved categorical exclu-
sions. The case is docketed as Defenders of Wildlife v. Kimbell,
07-CV-194-RLJ. A lawsuit filed by Defenders of Wildlife, several
other non-governmental organizations, and the State of California,

challenging the 2005 planning regulations, is still pending in the
U.S. District Court for the Northern District of California, dock-
eted as Defenders of Wildlife v. Johanns, 04-CV-4512-PJH.

2005  ROADLESS RULE ENJOINED

As previously reported in Vol. XXIII, No. 4 (2006), of this
Newsletter, the U.S. District Court for the Northern District of
California issued an Order on September 20, 2006, enjoining the
Forest Service’s adoption of the State Petition for Inventoried
Roadless Area Management Rule (2005 Roadless Rule). 70 Fed.
Reg. 25,654 (May 13, 2005) (to be codified at 36 C.F.R. pt. 294).
The court determined that the promulgation of the 2005 Roadless
Rule violated the National Environmental Policy Act (NEPA) and
the Endangered Species Act (ESA) because the Forest Service
failed to follow procedural requirements imposed by said laws.
For a history of the Roadless Rule, see Vols. XX, No. 3 (2003);
XXI, No. 3 (2004); and XXII, No. 2 (2005) of this Newsletter.
The 2005 Roadless Rule was designed to replace the Roadless
Area Conservation Rule, 66 Fed. Reg. 3244 (Jan. 12, 2001) (to be
codified at 36 C.F.R. pt. 294), which was implemented in the
waning days of the Clinton Administration. The 2001 Roadless
Rule was the subject of significant litigation in the Eighth, Ninth,
and Tenth Circuits and, at the time the 2005 Roadless Rule was
promulgated, had been permanently enjoined by a federal district
judge in the U.S. District Court for the District of Wyoming. Mag-
istrate Judge Elizabeth D. Laporte of the Northern District of
California determined that the 2005 Roadless Rule was issued in
violation of both NEPA and ESA and, therefore, enjoined the
implementation of the 2005 Roadless Rule and reinstated the 2001
Roadless Rule as issued by the Clinton Administration. In subse-
quent orders clarifying the terms of the injunction, Judge Laporte
enjoined the Forest Service from taking any further action con-
trary to the 2001 Roadless Rule including, but not limited to, ap-
proving or authorizing any management activities in inventoried
roadless areas that would have been prohibited by the 2001 Road-
less Rule. The court specifically noted that the injunction applies
to activities commenced on any and all mineral leases which com-
pleted any portion of leasing process after the 2001 Roadless Rule
was replaced by the 2005 Roadless Rule in May 2005.

The State of Wyoming has already filed paperwork in the U.S.
District Court for the District of Wyoming challenging the 2001
Roadless Rule. The Forest Service has not yet issued guidance for
the field offices or line officers to implement Judge Laporte’s
decision.

NEW  LEADERSHIP AT BLM  AND FOREST SERVICE

The Bureau of Land Management (BLM) and the U.S. Forest
Service will both be under new leadership in 2007. Forest Service
Chief Dale Bosworth announced January 12, 2006, that he will
retire after almost six years as Chief. The Secretary of Agricul-
ture, Mike Johanns, appointed Abigail Kimbell to succeed to the
post. Kimbell is a career Forest Service employee and most re-
cently served as the Regional Forester of the Northern Region.
Senate confirmation is not required for the Chief’s position and,
thus, Kimbell will succeed to the post immediately. On December
28, 2006, Secretary of the Interior Dirk Kempthorne announced
the resignation of BLM Director Kathleen Clarke, who became
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Director in 2002. A replacement for Clarke has not been named,
although any replacement must be confirmed by the full Senate.

FOREST SERVICE ISSUES NEW  PLANNING DIRECTIVES FOR

W ILDERNESS EVALUATION

On January 31, 2007, the U.S. Forest Service issued final
directives revising Forest Service Handbook 1909.12, Chapter 70,
regarding wilderness evaluation when carrying out national forest
land management planning. 72 Fed. Reg. 4478 (Jan. 31, 2007).
The directives establish procedures and responsibilities for imple-
menting the 2005 Forest Service planning regulations (see above
article). The directives are intended to provide overall guidance
to Forest Service line officers and employees in “identifying and
evaluating potential wilderness areas when” developing, amend-
ing, or revising land management plans for units of the National
Forest System. 72 Fed. Reg. 4478 (Jan. 31, 2007). The Forest Ser-
vice is required to assess lands possessing wilderness charac-
teristics for recommendation as potential new wilderness areas
during the land planning process. 36 C.F.R. § 219.7(a)(5)(ii). The
new directives may play a significant role in determining whether
portions of National Forest System lands are more or less avail-
able for resource and commodity development and certain forms
of recreation in the future as existing and older forest plans are
revised and amended. See Vol. XXII, No. 1 (2005) and Vol. XXI,
No. 4 (2004) of this Newsletter for a discussion of the history of
the Forest Service planning rules and regulations.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

EPA  ISSUES FINAL SPCC  REQUIREM ENTS

On December 26, 2006, the Environmental Protection Agency
(EPA) amended the Spill Prevention, Control, and Countermeas-
ures (SPCC) Plan requirements by (1) providing an option to
allow the owners or operators of facilities with an oil storage
capacity of 10,000 gallons or less, and who meet other qualifying
criteria to self-certify their SPCC Plans in lieu of review and
certification by a Professional Engineer; (2) allowing owners and
operators of facilities that have particular types of oil-filled opera-
tional equipment to use an oil spill contingency plan along with an
inspection or monitoring program as an alternative to secondary
containment for qualified equipment without requiring a determi-
nation of impracticability; (3) defining “motive power contain-
ers”; and (4) exempting mobile refuelers from the specifically
sized secondary container requirements for bulk storage contain-
ers. The EPA also removed and reserved certain SPCC require-
ments for animal fats and vegetable oils and extended the com-
pliance dates for farms to comply with the new regulations. 71
Fed. Reg. 77,266 (Dec. 26, 2006) (to be codified at 40 C.F.R. pt.
112).

The final rule modifies the regulations originally issued by
the EPA on July 17, 2002, amending the SPCC rule, formerly

known as the Oil Pollution Prevention Regulation promulgated
under the authority of section 311(j) of the Clean Water Act
(CWA). The 2002 regulations included revised requirements for
SPCC Plans, which were more stringent than those previously in
effect. The most significant change between the 2002 regulations
and those issued in 2006 is the removal of the requirement to have
a Professional Engineer certify SPCC Plans for facilities with less
than 10,000 gallons of storage capacity in lieu of a self-certifica-
tion and inspection program. As discussed in previous editions of
this Newsletter, see Vols. XVIV, No. 3 (2002); XX, No. 1 (2003);
and XXIII, No. 2 (2006), the EPA repeatedly delayed the final
implementation of the 2002 regulations because of concerns from
the industry and litigation challenging the regulations. Under the
current regulations a facility that was in operation on or before
August 16, 2002, must make any necessary amendments to its
SPCC Plan and implement that plan on or before October 31,
2007. Facilities that came into operation after August 16, 2002,
must also prepare and implement an SPCC Plan on or before
October 31, 2007. 71 Fed. Reg. 8462 (Feb. 17, 2006).

On December 26, 2006, however, the EPA also issued a pro-
posed rule amending the dates by which facilities must prepare or
amend and implement SPCC Plans. 71 Fed. Reg. 77,357 (Dec. 26,
2006). The proposed rule would extend the dates in 40 C.F.R.
§ 112.3(a), (b), and (c), by which a facility must prepare, amend,
and implement its SPCC Plan. Facilities that were in operation on
or before August 16, 2002, would have to make any necessary
amendments to their SPCC Plans, and implement those plans, on
or before July 1, 2009. Facilities that came into operation after
August 16, 2002, would be required to prepare and implement an
SPCC Plan on or before July 1, 2009.

EPA  ISSUES NEW  AIR EM ISSION REGULATIONS FOR

DEHYDRATION UNITS

On January 3, 2007, the Environmental Protection Agency
(EPA) issued National Emission Standards for Hazardous Air
Pollutants to regulate hazardous air pollutant emissions from oil
and gas production facilities that are area sources. 72 Fed. Reg. 26
(Jan. 3, 2007). The final rule became effective on January 3, 2007.
Pursuant to sections 112(c)(3) and 112(k)(3)(B) of the Clean Air
Act (CAA), the EPA issued regulations to reduce hazardous air
pollutants from triethylene glycol (TEG) dehydration units at oil
and gas production facilities. The regulations were designed to
reduce benzene emissions from TEG dehydration units at oil and
natural gas production facilities which, according to the EPA,
contribute approximately 40% of the nationwide urban area source
benzene emissions. The regulations apply to the owners and opera-
tors of TEG dehydration units with an actual annual average nat-
ural gas flow rate equal to or greater than 85,000 standard cubic
meters per day and with benzene emissions equal to or greater
than 0.90 Mg/yr or 1.0 tpy. The new regulations apply different
control standards for oil and natural gas production facilities loca-
ted in urbanized areas or urban clusters, areas which contain
10,000 or more people, and more remote areas. For urban areas,
dehydration units must be connected, through a closed vent sys-
tem, to one or more emission control devices that reduce hazar-
dous air pollutant (HAP) emissions by 95% or more, or reduce
HAP emissions to an outlet concentration of 20 parts per million
by volume or less, or reduce benzene emissions to a level less
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than 0.90 Mg/yr. For TEG hydration units located outside of
urban areas, the EPA is requiring that each unit reduce emissions
by lowering the glycol circulation rate to be less than or equal to
an optimum rate pursuant to a formula contained in the regula-
tions designed to reduce emissions. The EPA has provided a two
year compliance deadline for existing sources.

GULF OF M EXICO ENERGY SECURITY ACT OF 2006

In its final days the 109th Congress made approximately
585,000 acres of lands in the Gulf of Mexico available for oil and
gas leasing under the Outer Continental Shelf Lands Act. Pub. L.
No. 109-432, 120 Stat. 2922, div. C, tit. I (2006). The Minerals
Management Service (MMS) is required to offer the leases in
Area 181 “as soon as practicable, but not later than 1 year, after
the date of enactment of this Act.” Area 181 is located more than
125 miles off the coast of Florida. On February 14, 2007, the MMS
issued a request for information and nominations for the newly
available lands, and announced its intention to prepare a supple-
mental environmental impact statement analyzing the potential
impacts of leasing and development. 72 Fed. Reg. 7070 (Feb. 14,
2007). In its Notice of Intent, the MMS indicated that despite the
requirement in the Gulf of Mexico Energy Security Act to make
the area available for lease, the soonest the lands would be offered
would be the previously scheduled March 2008 lease sale. Id. at
7071.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

ORAL ARGUM ENTS HELD ON APPEAL OF $3.6 BILLION

JUDGM ENT IN  EXXON CASE

On December 20, 2002, the Alabama Supreme Court reversed
and remanded a $3.5 billion jury verdict in favor of the State of
Alabama entered by a Montgomery County Circuit Court jury
against Exxon Corp. in a royalty dispute case involving royalty
payments under a State of Alabama offshore lease. Exxon Corp.

v. Department of Conservation and Natural Resources, 859 So. 2d
1096 (Ala. 2002). See Vol. XX, No. 1 (2003) of this Newsletter.
The reversal turned on the trial court’s allowing into evidence a
letter by an Exxon in-house corporate lawyer.

Following a November 2003 retrial, a second Montgomery
County Circuit Court jury returned a second verdict in the case
against Exxon in excess of $11.8 billion. Gary McElroy, “Mobile
Lawyers Broke Record,” Mobile Register, Dec. 12, 2003, at B1.
See Vol. XXI, No. 1 (2004) of this Newsletter. In March 2004, the
Circuit Court of Montgomery County reduced the punitive damages
award to $3.5 billion, leaving the total trial judgment at $3.6 billion.
David White, “State Court to Hear Exxon Verdict Appeal,” Bir-

mingham News, Feb. 5, 2007.

Oral arguments on Exxon’s appeal to the Alabama Supreme
Court were held on February 6, 2007. The oral arguments came
more than 2½ years after Exxon appealed the trial court’s judg-
ment on the second jury verdict in the case. A decision is expected
within a couple of months.

A L A S K A  —  O I L  &  G A S

R A N D A L  G .  B U C K E N D O R F

—  R E P O R T E R  —

STATE OF ALASKA TERM INATES POINT THOM SON UNIT

On November 27, 2006, the Commissioner of the Alaska
Department of Natural Resources (ADNR) issued a final adminis-
trative decision (Decision) denying the proposed plans for de-
velopment and terminating the Point Thomson Unit (PTU) on the
North Slope of Alaska. Point Thomson is a large natural gas dis-
covery 60 miles east of Prudhoe Bay, near the border of the Arctic
National Wildlife Refuge. The 106,000 acre unit is estimated to
contain about 9 trillion cubic feet of gas and several hundreds of
millions of barrels of gas condensate and crude oil. The first dis-
covery well was drilled at Point Thomson in 1977. In total, 19
exploration or appraisal wells have been drilled in the unit area.
The PTU is on state land and is operated by ExxonMobil on be-
half of itself and the other unit owners. The Decision, the first of
its kind in the state, focused on three critical issues: (1) the PTU
owners’ plan of development (the 23rd for the PTU) was inade-
quate because it did not commit to develop and produce hydro-
carbons from the unit; (2) the reasonable prudent operator standard
does not apply to a unit that contains leases beyond their primary
terms; and (3) the PTU does not contain any “certified” wells
(wells capable of production in paying quantities) requiring ju-
dicial proceedings to terminate the unit. See www.dog.dnr.state.
ak.us/oil (click on Point Thomson Unit, then on Commissioner’s
Decision on Appeal).

In response to the Decision, the PTU owners have taken three
actions: First, ExxonMobil asked for immediate reconsideration
of the ADNR Commissioner’s Decision. Second, the PTU owners,
through ExxonMobil as operator and each individually, appealed
the Decision to the Alaska Superior Court, raising numerous pro-
cedural and substantive issues with the Decision. Third, Exxon-
Mobil filed a complaint in Alaska Superior Court for damages and
declaratory and injunctive relief.

To many observers, this current controversy seems like nothing
new in the long and often controversial 30-year history of the
Point Thomson field. However, oil and gas companies currently
doing business in Alaska or those contemplating doing business
in Alaska are following the matter very closely due to the sudden
departure from past precedent within ADNR and the likely con-
flict between ADNR, as the leaseholder; the Alaska Oil and Gas
Conservation Commission, which has the role of prescribing rules
for how development of a field should proceed in order to prevent
waste and insure greater ultimate recovery of oil and gas; and the
PTU owners, who must evaluate the economics of developing
such a large complex gas field in the absence of a gas pipeline
from the Alaska North Slope. This latter point is at the very core
of the issue.

To say the PTU is a large development is an understatement.
At an estimated 9 trillion cubic feet of gas, it is one of the largest
discovered, yet undeveloped, gas fields in North America. The
field has never been developed because there is no gas pipeline
and no way to market the gas. The field is also right next to the
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massive Prudhoe Bay field, which contains such a large volume
of gas that its production will largely dictate the timing of a natu-
ral gas pipeline from the Alaskan North Slope and the size of that
line. Finally, the PTU is one of the most difficult fields to develop
and manage properly because the majority of the resources are
contained in what is called a retrograde condensate reservoir.

Retrograde condensate reservoirs tend to be deeper and gen-
erally contain higher pressures and temperatures than conven-
tional reservoirs. These high temperatures cause the oil and gas to
react much differently than in the other conventional reservoirs
that dot the Alaskan North Slope. These differences in behavior
are technically complex and difficult to describe, understand, and
reach agreement on how to address in a plan of development. The
PTU owners have spent about $800 million over the years on
exploration and development activities, but the various parties still
disagree on how the field should be developed.

In the December 27, 2006, Commissioner’s Decision on Re-
consideration of the November 26, 2006, Point Thomson unit ter-
mination Decision, the new ADNR Acting Commissioner, who
took office in early December as a result of the recent guberna-
torial election in Alaska, confirmed the decision of her predecessor.
See www.dog.dnr.state.ak.us/oil (click on Point Thomson Unit,
then on Decision on Reconsideration). In her decision, the Acting
Commissioner found no merit in the points raised in the request
for reconsideration, including what may very well be one of the
more pivotal points in the dispute—a departure from long standing
ADNR policy to certify exploration wells and wells that have been
plugged and abandoned as capable of producing in paying quan-
tities.

The leases issued by the State of Alaska had 10-year primary
terms that would have expired sometime in the late 1980s. How-
ever, when there is a confirmed discovery, the leases can be exten-
ded as long as the discovery is capable of production and the
leaseholders are making diligent efforts to develop the leases. As
is typical in the oil and gas industry, the leases covering the Point
Thomson field were also consolidated in the PTU. Extension of
the unit and all of the underlying leases is generally done on a
year-by-year basis in the plan of development. In this current dis-
pute, the ADNR Commissioner denied the proposed plans for de-
velopment of the PTU on September 30, 2005. This decision gave
the PTU owners the opportunity to cure the default within 90 days.
Because ExxonMobil, BP, and ConocoPhillips were negotiating
the fiscal terms of a contract with the State of Alaska, including
ADNR, for the construction of a North Slope gas line that also
included terms for the development of the PTU, the PTU owners
asked for an extension to submit the curative plan of development.

Terms of the proposed natural gas pipeline were reached
between the State of Alaska and the three owners in the spring of
2006 and the proposed fiscal contract was submitted for review
and comment to the Alaska legislature. Some members of the
Alaska legislature reacted negatively to certain aspects of the pro-
posed contract and on October 20, 2006, the PTU owners submit-
ted the curative plan of development. The above decisions fol-
lowed.

This critical and important decision will be closely watched
by all parties in Alaska, especially those that happen to hold leases

and units via certified wells that were likely plugged and aban-
doned years ago as required by state law of the time.

C A L I F O R N I A  —  M I N I N G

P A T R I C K  G .  M I T C H E L L

G .  B R A I D E N  C H A D W I C K

—  R E P O R T E R S  —

AM ENDM ENTS SET NEW  SMARA  REQUIREM ENTS FOR

M INING PROJECTS AND LEAD AGENCIES

Senate Bill 668, which became effective on January 1, 2007,
added section 2772.7 to the Public Resources Code and amended
section 2774 as follows: Lead agencies must submit a draft re-
sponse to the Department of Conservation’s written comments at
least 30 days prior to any approval of a reclamation plan, a plan
amendment, or financial assurances.

• Lead agencies must state whether they will adopt the De-
partment of Conservation’s comments. If they choose not
to adopt the Department’s comments, they must state, in
detail, their reasons for not doing so.

• Lead agencies must give the Department of Conservation
at least 30 days’ notice of the time, place, and date of any
hearing connected with the approval of a reclamation plan,
plan amendment, or financial assurance. If no hearing is
required, then the lead agency must still provide 30 days’
notice to the Department of Conservation of its intent to
approve the reclamation plan, plan amendment, or finan-
cial assurance.

• Lead agencies must send their final response to the Depart-
ment of Conservation’s comments within 30 days after ap-
proving the reclamation plan, plan amendment, or financial
assurance at issue.

• After approving a reclamation plan or an amendment to a
reclamation plan, lead agencies must record a Notice of
Reclamation Plan Approval with the county recorder using
specified language set out in Public Resources Code
§ 2772.7.

CALIFORNIA SUPREM E COURT REJECTS EIR’S WATER

SUPPLY ASSESSM ENT FOR DEVELOPM ENT PLANS

A recent case decided by the California Supreme Court may
have significant implications for the water resources assessments
that are included in EIRs prepared for mining projects. The deci-
sion involved a decision by Sacramento County approving a Com-
munity Plan covering approximately 6,000 acres in a formerly
unincorporated area but now within the City of Rancho Cordova,
as well as a Specific Plan covering 2,600 acres within the Com-
munity Plan area. In Vineyard Area Citizens v. City of Rancho

Cordova, 40 Cal. 4th 412, 150 P.3d 709 (Cal. 2007), a citizen’s
group challenged the adequacy of the EIR prepared for the Com-
munity and Specific Plans.

According to the EIR, the Specific Plan was expected to have
an average annual water demand of 8,539 acre-feet, and the total
average annual demand for the entire Community Plan area was
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expected to be 22,103 acre-feet. The first 5,527 acre-feet would
come from the newly developed North Vineyard Well Field. Ad-
ditional needs would be met through conjunctive use of the Well
Field and surface water supplies that would serve the Zone 40
area of the county, which included the Community Plan area. The
EIR relied, in part, on the study completed as part of the analysis
supporting the Water Forum Agreement, a collaborative effort
among various local agencies to analyze collective water demands
along the American River. Because the property owners of the
development did not own the rights to surface or groundwater
resources, a mitigation measure was developed that required agree-
ments and financing for additional water supplies to be in place
before additional entitlements (e.g., subdivision maps) could be
granted.

The California Supreme Court reversed and remanded the
decision of the 3rd District Court of Appeal, which had ruled for
the defendants, finding: (1) that the Environmental Impact Report
for a large land use development failed to adequately identify and
evaluate long-term water sources and failed to disclose the im-
pacts of providing long-term supplies; and (2) that the potential
impacts to migratory salmon should have been discussed in a re-
vised Draft EIR and recirculated for public comment.

The court began its analysis with an overview of water supply
planning cases and statutes, summarizing the general principles as
follows:

• An EIR cannot ignore or assume a solution to a problem of
supplying water to a land use project.

• An EIR for a large project to be built over a number of
years cannot limit its analysis to the water supply for the
first stage or first few years of a project, nor can it defer the
analysis of future water sources and the impacts of exploit-
ing those sources to a future tier EIR, but must assume that
all phases will eventually be built and must analyze, to the
extent reasonably possible, the impacts of providing water
to the entire proposed project.

• The water supplies that are analyzed must bear a likelihood
of actually proving available—speculative sources and un-
realistic allocations or paper water are not sufficient bases
for decision-making.

• When uncertainty about actual availability remains, the EIR
must discuss possible replacement sources or alternatives
to use of the anticipated water and analyze the environmen-
tal impacts of those alternative strategies—such a discus-
sion could include the use of a measure for capping develop-
ment if water sources do not materialize, but such a measure
absent the rest of the analysis would be insufficient.

The court made clear, however, that the California Environmental
Quality Act (CEQA) does not require a long-term large-scale pro-
ject to have absolute certainty through signed agreements and ap-
proved treatment and delivery facilities at the time of initial ap-
proval.

The court summarized pertinent portions of S.B. 610 and
S.B. 221, which require water supply assessment at the planning
stages and water supply verification at the subdivision map stage,
and concluded that the “burden of identifying likely water sources
for a project varies with the stage of project approval involved,”

but that under CEQA the question is “not whether an EIR estab-
lishes a likely source of water, but whether it adequately addresses
the reasonably foreseeable impacts of supplying water to the pro-
ject.” 40 Cal. 4th at 434. The court concluded:

If the uncertainties inherent in long-term land use and
water planning make it impossible to confidently identify
the future water sources, an EIR may satisfy CEQA if it
acknowledges the degree of uncertainty involved, dis-
cusses the reasonably foreseeable alternatives—including
alternative water sources and the option of curtailing the
development if sufficient water is not available for later
phases—and discloses the significant foreseeable environ-
mental effects of each alternative, as well as mitigation
measures to minimize each adverse impact.

Id.

Importantly, the court acknowledged that, rather than reinvent
the wheel for each new development plan, an agency could incor-
porate information and analysis from its urban water management
plan into an individual project’s CEQA analysis so long as the
project’s demand was accounted for in the overall plan.

The court also concluded that the EIR’s analysis of near-term

water supplies was adequate because the record contained “sub-
stantial evidence” (in the form of, among other things, pipeline
construction plans and per unit fees) “demonstrating a reasonable
likelihood” that the Well Field would be available “at least in sub-
stantial part” to supply the project’s near term needs. The court
found, however that the EIR’s analysis of long-term water sup-
plies was not adequate because the EIR failed to provide a clear,
consistent description of water demand associated with future
growth in the Zone 40 area and new surface water supplies that
may be available to serve that growth. The court pointed to ap-
parent discrepancies between the supply and demand calculations
in the Water Forum EIR and the Community Plan/Specific Plan
EIR and discounted the EIR’s discussion of the plan for “conjunc-
tive use” of surface and groundwater to explain the gap between
potential surface water supplies and projected demands, agreeing
with plaintiffs and amicus curiae that the EIR’s reliance on a con-
junctive use program lacked appropriate quantification to disclose
whether the program would produce adequate supply and storage
capacity to meet demands. To the extent the EIR relied on a future
Zone 40 master plan update to provide a detailed analysis of the
conjunctive use program, the court considered that reliance to be
an improper attempt to tier from a future document.

The court questioned the EIR’s adequacy as an informational
document because the quantitative analysis of long-term supply
and demand for the Zone 40 area was incomplete and the missing
analysis could not be easily deduced from the information provi-
ded. While the County’s burden was “not necessarily to demon-
strate with certainty that the County’s total water supply in the
year 2030 would be sufficient to meet its total demand . . . CEQA
did require that the [EIR] show a likelihood water would be avail-
able, over the long term, for this project.” Id. at 441. Without an
explanation showing “at least an approximate long-term suffi-
ciency in total supply,” the court stated, “the public and decision
makers could have no confidence that the identified sources were
actually likely to fully serve this extraordinarily large develop-
ment project.” Id.
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The court found that the County could not rely on mitigation
in the Water Forum EIR because the Community/Specific Plan
EIR failed to expressly incorporate the earlier document’s analysis
and mitigation by reference. The court also concluded that, while
a mitigation measure precluding further development if water sup-
plies did not materialize could supplement the discussion, it could
not substitute for the requisite analysis of likely water sources.
The court classified the lack of analysis as a procedural defect,
while it considered the inconsistent figures to be factual flaws.
Finally, the court held that the EIR should have been recirculated
to evaluate effects of groundwater extraction on river levels and,
in turn, on river habitats, particularly for salmon.

In an 11-page opinion partially concurring and partially dis-
senting, Justice Baxter characterized the majority’s holding as a
“new rule” that held the project applicant hostage to “a balancing
of supply and demand for all conceivable development that is not
prohibited by the County’s general plan. . . .” Id. at 452. He ar-
gued that the standard set by the majority for an analysis of long-
term water supplies was not based in any statute or prior caselaw
or even in the arguments of the plaintiffs, and that a similar ap-
proach had actually been rejected by the California legislature
while developing S.B. 901 (the predecessor to S.B. 610). He also
argued that the majority’s analysis of the long-term supply issue
was inconsistent with its conclusions regarding short-term supply.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT RULES ON PREEM PTION ISSUES RAISED BY COUNTY

REGULATIONS REGARDING OIL AND GAS OPERATIONS

Board of County Commissioners v. BDS International, LLC,
No. 04CA1679, 2006 WL 3627604 (Colo. Ct. App. Dec. 14, 2006)
(not released for publication), addresses whether Gunnison Cou-
nty’s regulations related to oil and gas operations are preempted
by state or federal law. BDS had not sought a county permit under
the regulations, and Gunnison County sued to enforce its regula-
tions. The trial court granted partial summary judgment in favor
of defendant BDS and intervenor the Colorado Oil and Gas Con-
servation Commission (COGCC). Gunnison County appealed the
trial court’s decision.

The trial court invalidated certain county regulations based
on operational conflicts with the state regulatory scheme. The
court noted that BDS had not applied for a permit from Gunnison
County. The court of appeals stated that, therefore, in determining
whether there was an operational conflict between a state law or
regulation and the county regulations, the court would construe
the county regulations, if possible, so as to harmonize them with
the state statutes and regulations.

The court of appeals agreed with the trial court’s finding that
county regulations imposing financial requirements and requiring
operators to give the county access to their records were preemp-
ted by state law. Id. at *4. The county regulations on these matters
related to impact mitigation costs and allowed the county to set
the amount of a security agreement at no less than 125% of the

estimated cost of conditions to be performed, payable on demand
to the county. The other regulation gave the county access to opera-
tors’ books and records. The court of appeals reviewed the COGCC
rules on fines (“which shall be imposed only by order of the Com-
mission”), bond requirements, and the obligation of operators to
keep their records available for examination by the COGCC, and
concluded that the county regulations on these matters are pre-
empted by state law. Id. at *4-5. The trial court’s summary judg-
ment invalidating these county regulations was upheld by the court
of appeals.

The county regulations also addressed a number of other areas
and as to these the court of appeals found that summary judgment
was inappropriate and that an evidentiary hearing is required to
determine whether there are operational conflicts between the coun-
ty regulations and state law. Id. at *4. The court quoted Board of

County Commissioners v. Bowen/Edwards Associates, Inc., 830
P.2d 1045 (Colo. 1992), as holding that a trial court must deter-
mine the extent of an operational conflict “on an ad-hoc basis under
a fully developed evidentiary record.” 830 P.2d at 1060. The court
of appeals found that summary judgment was inappropriate and
that an evidentiary hearing needs to be held on the county regula-
tions pertaining to water quality, soil erosion, wildlife, vegetation,
livestock, geologic hazards, cultural and historic resources, wild-
fire protection, recreation impacts, and permit duration. The court
of appeals found that these county regulations “may possibly be
harmonized with the state regulatory scheme and, therefore, an
evidentiary hearing is necessary to determine the extent of any
operational conflicts in this case.” 2006 WL 3627604 at *3. The
court’s decision does not analyze in depth any possible opera-
tional conflicts and instead sends these regulations back to the
trial court for an evidentiary hearing on the conflict issue.

The court of appeals also found that the county regulations
are not impliedly preempted by federal law. Id. at *8. The court
stated that Colorado’s appellate courts have not previously ad-
dressed whether the federal regulatory scheme impliedly preempts
all local regulation of oil and gas operations on federal lands. The
court of appeals relied on a Wyoming case and a case from the
Tenth Circuit and rejected the implied preemption argument. The
court relied on the fact that this case was a challenge to the facial
validity of the county regulations to distinguish it from a Colorado
case finding federal preemption.

Two petitions for certiorari have been filed with the Colorado
Supreme Court.

L O U I S I A N A  —  O I L  &  G A S

E D W A R D  B .  P O I T E V E N T ,  I I
—  R E P O R T E R  —

LOUISIANA FEDERAL COURT DISM ISSES SUIT ALLEGING

ACTIVITIES OF OIL AND GAS AND PIPELINE COM PANIES

CONTRIBUTED TO DESTRUCTION CAUSED BY HURRICANES

KATRINA AND RITA

A Louisiana federal district court has dismissed an action al-
leging that activities of oil and gas producing companies and pipe-
lines destroyed Louisiana’s coastal marshlands and thereby contri-
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buted significantly to the destructive impact of Hurricanes Katrina
and Rita in the fall of 2005.

In a case arising out of the destructive impact of Hurricanes
Katrina and Rita on the Louisiana coastline, Barasich v. Columbia

Gulf Transmission Co., Nos. 05-4161, 05-4569, 2006 WL 3333797
(E.D. La. Sept. 28, 2006), various class actions (later consolida-
ted) were filed in the Eastern District of Louisiana seeking damages
against various oil and gas producing companies and pipeline com-
panies due to their activities that were alleged to contribute signifi-
cantly to the destructive impact of the storms in south Louisiana.
In effect, the plaintiffs asserted that the defendants’ actions had
damaged Louisiana’s marshlands lying between its habitable re-
gions and the Gulf of Mexico, which weakened the protective
barrier against Hurricanes Katrina and Rita, and thereby exposed
Louisianans to greater harm from the storms than would have oc-
curred otherwise.

The plaintiffs alleged that, over many decades, the oil and gas
exploration and production and pipeline companies named as de-
fendants had dredged canals through the Louisiana marshlands and
had decimated millions of acres by significantly and harmfully al-
tering the hydrology of the marshes. In turn, this activity was al-
leged to allow salt water intrusion into the marshlands resulting in
their erosion. It was also alleged that the defendants had created
spoil banks that then limited tidal and fresh water flows essential
for the maintenance of the marshlands. All of this was alleged to
have deprived inland communities, such as the City of New Orleans
and St. Bernard Parish, Louisiana, of their natural protection from
hurricane winds and accompanying storm surges.

The plaintiffs also alleged that the defendants knowingly failed
to maintain the canals and allowed numerous breaks or cuts to
develop and enlarge the spoil banks, which consequently further
eroded the marshlands. Plaintiffs further asserted that as a direct
result of the defendants’ actions in the Louisiana marshlands, the
plaintiffs and other class members had sustained personal injury
and death, property damage, and the loss of the wetlands’ value as
storm protection.

The defendants filed a joint motion to dismiss the plaintiffs’
claims on the bases that (1) there was no subject matter jurisdic-
tion because the matter concerned a political question, and (2) the
plaintiffs did not state a claim upon which relief could be granted
because they could not prove the requisite elements for recovery
as a matter of law under any available theory.

The Louisiana federal district court held that the plaintiffs’
case was merely a tort suit under Louisiana law and thus did not
present a nonjusticiable political question, as that doctrine is set
forth in Baker v. Carr, 369 U.S. 186 (1962). It then noted that, in
a case most analogous to the one presented, Gordon v. Texas, 153
F.3d 190, 195 (5th Cir. 1998), the Fifth Circuit had held that coas-
tal erosion is not an area in which courts are unable to determine
judicially manageable standards and noted that the facts in that
case were similar to the ones at issue in this matter in several sig-
nificant ways. As the plaintiffs’ action was merely a tort suit under
Louisiana law, the politically charged context did not alter this
and transform the case from an ordinary tort suit into a nonjus-
ticiable political question.

The court further rejected the defendants’ allegations that the
matter presented a nonjusticiable political question on the basis

that the federal government had permitted the dredging of canals
in Louisiana’s marshlands under the jurisdiction of various federal
agencies, including the U.S. Army Corps of Engineers. In summary,
on this point the court noted as follows:

The Court is aware that from the face of the plaintiffs’
complaint this could be a complex case to adjudicate.
But that does not necessarily turn the plaintiffs’ lawsuit
into a nonjusticiable political question. The Court does
not find that the plaintiffs’ claims implicate the political
question doctrine as set forth in Baker v. Carr.

2006 WL 3333797, at *11.

Next, the defendants asserted that the plaintiffs’ claims did
not support recovery under any theories of applicable Louisiana
law. First, they argued that the plaintiffs’ claims did not support
an action under Louisiana Civil Code Article 667 which, in effect,
prohibits one “neighbor” from making works on his property that
might deprive another of the liberty of enjoying his own property.
The court held that the plaintiffs’ case could not be sustained on
this basis because Louisiana law limits the sweep of Article 667
to relationships between property owners that are “characterized
by proximity,” 2006 WL 3333797, at *13, i.e., the obligation of
one of those living in a general “neighborhood” not to harm his or
her “neighbors.” It noted as follows: “Plaintiffs’ Article 667 claim
fails because they do not demonstrate that the “neighbor” referred
to in Article 667 could be a party whose property is physically re-
mote from that of the defendants.” Id.

As the plaintiffs had asked for a finding of liability between
parties whose properties are hundreds of miles apart in many
cases, the court found that there was no “neighborhood” or “neigh-
bor” relationship under Article 667.

Second, defendants argued that Article 2315 of the Louisiana
Civil Code, which imposes tort liability on those who inflict negli-
gent damage on another, requires the application of a duty-risk
analysis to determine liability, which the plaintiffs could not sus-
tain. The court agreed that the plaintiffs could not establish that the
defendants owed the plaintiffs a duty or that the defendants’ con-
duct was a cause-in-fact of their injuries. Thus, it noted as follows:

For plaintiffs to recover in this matter, they must demon-
strate as a matter of law that defendants had a duty to
these hundreds of thousands of plaintiffs to protect them
from the results of coastal erosion allegedly caused by
operators that were physically and proximately remote
from plaintiffs or their property. Because the Court finds
no case assigning such a broad duty to a defendant under
Louisiana law, it must decide the issue the way that it
believes the Louisiana Supreme Court would decide it.
Based on its recent holding in Terrebonne Parish School

Board [v. Castex Energy, Inc., 893 So. 2d 789 (La. 2005),
(court declined to imply a general duty to restore surface
of a mineral lease to its pre-lease condition)], this Court
believes that the Louisiana Supreme Court would find
that defendants do not owe the plaintiffs a duty as a
matter of law.

. . . .

The Court has not found a controlling or persuasive
case at all similar to that proposed by plaintiffs, in which
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a plaintiff could collect damages from an industry as a
whole without demonstrating any individual connec-
tion between any single member of the industry and the
plaintiff’s harm, and in which liability would be assessed
against industry defendants on a group liability theory.
The court concludes that such cases do not exist because
they would subvert the notion of causation that underlies
the system of tort liability in Louisiana. . . . Plaintiffs thus
fail to state a claim upon which the Court could possibly
grant recovery.

2006 WL 3333797, at *16-18.

Third, the court agreed with the defendants that Louisiana Civil
Code Article 2317 did not provide a basis for the defendants’
liability. Article 2317 provides that parties are responsible not
only for the damage they create by their own acts, but also for the
acts caused by persons for whom they are answerable, with certain
limitations. The court found that because the plaintiffs did not sa-
tisfy the causation-in-fact requirement under Article 2315 and
that, because the test for causation under Article 2317 is the same,
Article 2317 thus did not provide a basis for liability.

In closing, the court noted as follows:

By all accounts, coastal erosion is a serious problem in
south Louisiana. If plaintiffs are right about the defen-
dants’ contribution to this development, perhaps a more
focused, less ambitious lawsuit between parties who are
proximate in time and space, with a less attenuated con-
nection between the defendant’s conduct and the plain-
tiff’s loss, would be the way to test their theory. In the
absence of such a case, for the foregoing reasons, the court
finds that plaintiffs fail to state a claim upon which relief
may be granted. . . .

Id. at *18.

The court thus granted the defendants’ motion and dismissed
the plaintiffs’ claims.

M O N T A N A  —  O I L  &  G A S

C O L B Y  L .  B R A N C H

S T E V E N  P .  R U F F A T T O

—  R E P O R T E R S  —

DOCTRINE OF TEM PORARY CESSATION AFFIRM ED –
DISCOVERY RULE IM PLICATIONS

The Montana Supreme Court in Somont Oil Co. v. A&G Dril-

ling, Inc., 2006 MT 90, 332 Mont. 56, 137 P.3d 536 (Mont. 2006)
(Somont II) affirmed its strict view of the doctrine of temporary
cessation of production as it applies to oil and gas leases. Pursuant
to the doctrine of temporary cessation, a temporary interruption
in production will not cause an oil and gas lease to terminate, so
long as the lessee works with reasonable diligence to restore pro-
duction within a reasonable time. The Montana court, however,
has taken a strict view of the doctrine, holding that a cessation of
production may be deemed “temporary” only if initially caused by
a sudden stoppage of the well or a mechanical breakdown. See

Somont Oil Co. v. A&G Drilling, Inc., 49 P.3d 598 (Mont. 2002)

(Somont I).

As previously reported (see “Doctrine of Temporary Cessa-
tion Adopted,” Vol. XX, No. 1, at 14 (2003) of this Newsletter),
our story begins when Somont offered to buy from A&G (and
related entities) a number of old oil and gas leases, most of which
had been held by production since the 1920s. When A&G de-
clined the offer, Somont acquired new leases from A&G’s lessors,
and then sued to compel release of the old leases.

At trial, Somont presented evidence of a lack of production
from several of A&G’s oil and gas leases. A&G argued that the
lack of production was justified as a temporary cessation, and pre-
sented evidence of reduced oil prices, a deflated economy, and the
company’s financial pressures as justification for the cessation.
The district court instructed the jury to consider “all surrounding
circumstances” in determining whether A&G’s leases had termi-
nated for lack of production. The jury found that none of the sub-
ject leases had terminated, and also found that Somont had wrong-
fully interfered with A&G’s contractual and business relationships.

On appeal, the supreme court was charged with determining
whether the district court erred in allowing the jury to consider oil
prices, economic considerations, and A&G’s financial condition
in determining whether A&G’s oil and gas leases had terminated
due to lack of production. The court, in Somont I, first adopted the
doctrine of temporary cessation as a means of limiting the harsh-
ness of the rule of automatic lease termination. It then noted a
jurisdictional dichotomy with regard to what constitutes a tempo-
rary cessation. In some states, the court stated, an oil and gas lease
will not be terminated for lack of production in paying quantities
unless the period of cessation, viewed in light of all the circum-

stances, is for an unreasonable time. 49 P.3d at 604. Other states
limit application of the doctrine of temporary cessation primarily
to mechanical breakdowns.

The Montana court chose to adopt the latter rule, thereby li-
miting application of the doctrine of temporary cessation to those
circumstances in which the cessation is caused by “a sudden stop-
page of the well or a mechanical breakdown of the equipment
used in connection with the well, or the like.” 49 P.3d at 606.
Therefore, in Montana, the analysis as to whether an oil and gas
lease has terminated due to lack of production in paying quantities
must now proceed under two separate inquiries.

First, a court must determine whether in fact the lease is pro-
ducing in paying quantities. This is where economic and equitable
considerations enter. If, and only if, it is determined that the lease
is not producing in paying quantities, will the inquiry shift to
whether the cessation is temporary or permanent. Under this prong,
neither economic nor equitable principles factor into the equation.
The cessation must be caused by a sudden stoppage or mechanical
breakdown, and the lessee must exercise reasonable diligence to
restore production within a reasonable time.

The court in Somont I stated that Somont had established at
trial that A&G’s leases had failed to produce in paying quantities
during the accounting period prescribed by the district court. Be-
cause A&G had presented its evidence under a “misinformed” in-
terpretation of the doctrine of temporary cessation, however, the
supreme court remanded the matter to district court for trial in
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accordance with the doctrine of temporary cessation as adopted in
Somont I.

Upon remand, the district court interpreted Somont I as hold-
ing that A&G’s leases had failed to produce in paying quantities
as a matter of law, and so limited the second trial to the question
of whether the cessation in production was temporary or perma-
nent. It also precluded A&G from introducing testimonial evidence
as to the cause of non-production not previously produced at the
depositions of its corporate designees. Further, the district court
precluded A&G from producing evidence of restoration of pro-
duction after the day Somont first wrote to A&G claiming that
some of its leases had terminated for non-production. As a result
of these exclusions, the jury was provided no information whatso-
ever regarding the majority of the down wells.

At the close of evidence, Somont moved the court to enter
judgment as a matter of law, stating that there was insufficient evi-
dence to show that the cessation of production on the contested
leases was caused by a sudden stoppage, a mechanical breakdown,
or the like. The motion was denied, and the jury returned a verdict
favorable to A&G on five of the leases. Somont renewed its mo-
tion for judgment as a matter of law with regard to the five leases
on which it did not prevail.

In Somont II, the supreme court affirmed the trial court’s in-
terpretation of Somont I, and thereby affirmed the trial court’s re-
fusal to reopen the question of whether A&G’s oil and gas leases
were producing in paying quantities. Due in part to the other evi-
dentiary exclusions by the trial court, the supreme court found a
complete lack of evidence as to why the majority of wells failed
to produce and whether repairs were undertaken within a reasonable
time. It therefore reversed, and held that the trial court erred in
denying Somont’s motion for judgment as a matter of law.

The Somont cases do not disturb Montana’s long-standing
jurisprudence with regard to the discovery rule. As adopted by the
Montana Supreme Court, this rule holds that the discovery of nat-
ural gas prior to expiration of the primary term of an oil and gas
lease in itself constitutes production in paying quantities for pur-
poses of satisfying the habendum clause, thereby extending the
lease for so long as the lessee uses reasonable diligence in market-
ing the gas. See “Discovery Rule Confirmed,” Vol. XXI, No. 2,
at 8 (2004) of this Newsletter. Therefore, in the event of a true
lack of market, a lease capable of producing natural gas in paying
quantities will be deemed to be producing in paying quantities so
long as the lessee is using reasonable diligence to market the pro-
duct, and a Montana court will never reach the issue of temporary
cessation.

It is less clear whether Montana’s discovery rule applies to oil
wells. The Montana Supreme Court has so far applied the dis-
covery rule only in cases involving gas wells capable of producing
in paying quantities, but shut in for want of market. In such cases,
the Montana court has generally distinguished between oil and
gas, in that oil may be stored and trucked to market, while the mar-
keting of gas requires a pipeline. See, e.g., Severson v. Barstow,
103 Mont. 526, 63 P.2d 1022 (Mont. 1936); Christian v. A.A. Oil

Corp., 161 Mont. 420, 506 P.2d 1369 (Mont. 1973). The court’s
dicta indicates that the discovery rule would apply to natural gas
only. See Severson, 63 P.2d at 1024 (“a different rule prevails with

relation to oil wells, as oil, unlike gas, may be stored and divi-
ded. . . .”).

Yet, the Ninth Circuit, interpreting Montana law, has applied
the discovery rule to preserve a lease capable of producing oil
only, where the production of oil had temporarily ceased for want
of market. Stimson v. Tarrant, 132 F.2d 363 (9th Cir. 1942). The
Ninth Circuit reached this result because it felt that the “general
spirit” of Severson outweighed the Montana court’s dictum in that
case. Stimson, 132 F.2d at 365.

Sixty years later, the Montana court in Somont I seemed to
agree. After noting the result in Stimson, the Montana court states:
“Our holding today has done nothing to disturb the principles dis-
cussed in Stimson and Christian. The equitable notions contempla-
ted therein remain valid considerations but apply only to the ‘pro-
ducing in paying quantities’ prong of the two-part test.” Somont I,
49 P.3d at 606.

It is therefore possible that the discovery rule may apply in
Montana to both oil and gas wells, given a complete lack of mar-
ket. If so, we then circle all the way back to the beginning: is there
a point at which the market may become so dismal that an opera-
tor may choose to temporarily shut in his oil well, and yet pre-
serve its lease?

THE FINEST LOYALTY

As a service to those whose memories of law school have
grown dim through work and worry, your reporters now present
the case of Textana, Inc. v. Klabzuba Oil & Gas, No. DV-02-215
(12th Mont. Jud. Dist., Dec. 4, 2006). This state district court case
illustrates what can happen when Judge Cardozo meets the oil field.

From 1976 through 1997, John O. Brown entered into annual
written contracts under which he agreed to perform landman and
other services for Robert Klabzuba. Brown was to investigate oil
and gas opportunities in north central Montana and to report and
present all such opportunities to Klabzuba. Geologic analysis would
be conducted by Klabzuba, who would identify suitable prospects
and direct Brown as to which areas to lease.

Pursuant to the contracts, Brown was to assign to Klabzuba
an undivided 75% interest in all oil and gas leases acquired, keep-
ing the option to participate in the remaining 25% interest at cost.
Brown operated most of the wells in which the parties shared an
interest. Essentially, Klabzuba relied on Brown to function as his
land office in Montana, and to serve as his “eyes and ears” on the
ground.

The contractual arrangement terminated on January 1, 1998.
Presumably thereafter, Klabzuba learned that in 1983 Brown had
acquired oil and gas leasehold interests covering two half-sections
of land on which were located producing wells (the Starcher Lea-
ses). After acquiring these interests, Brown transferred them to
Textana, Inc., a corporation he controlled. Twenty years after ac-
quiring the Starcher Leases (and some five years after termination
of the last service contract) Brown drilled three new wells on the
leased premises.

Finding that Brown had violated his fiduciary duties to Klab-
zuba, and had wrongfully concealed his acquisition of the Starcher
Leases, the jury awarded Klabzuba a 75% interest in the Starcher
Leases, together with $1,483,232.41 damages for past production.
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Accordingly, the court imposed a constructive trust on 75% of
Brown’s interest in the Starcher Leases and wells, and ordered
Brown to execute an assignment of that interest within 30 days.
The court further ordered Brown to transfer operational control of
the wells to Klabzuba, awarded prejudgment interest in the amount
of $485,515.54, and imposed statutory interest (10%) on the out-
standing balance until paid. Finally, the court refused Brown’s
request to reduce the damages by the amount he had invested in
developing the properties. Because the jury found that Brown acted
with actual malice and actual fraud in acquiring the properties for
himself, the court would not allow Brown to claim that he acted
in “good faith” in developing the properties, and so refused the
offset.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

NONOPERATOR’S ACQUISITION OF M AJORITY INTEREST IN

UNIT DOES NOT JUSTIFY CHANGE OF OPERATOR

In Chaparral Energy, L.L.C. v. C. E. Harmon Oil, Inc., 149
P.3d 1070 (Okla. Civ. App. 2006), Chaparral acquired, in 2003,
86% of the working interest in a fieldwide unit established some
38 years earlier by a Corporation Commission approved Plan of
Unitization. Previously, in 1995, Charles Harmon acquired a 10%
working interest and then assigned a 1% working interest to Har-
mon Oil, the latter becoming operator. When Harmon Oil refused
to relinquish operations following Chaparral’s acquisition, Cha-
parral brought proceedings before the Corporation Commission
seeking to remove Chaparral as operator. The Commission denied
removal.

On appeal, the court first considered the removal provisions
in the Plan of Unitization. The Plan provided that the Operating
Committee, composed of representatives of each lessee in the unit
having at least a 10% interest and voting in accordance with their
percentage unit participation, could remove the operator by affir-
mative vote of at least 90% of the voting interest remaining after
excluding the voting interest of the operator. Chaparral’s attempt
to remove Harmon had the support of owners that would have met
the 90% voting interest requirement if the interest of both Harmon
Oil and Charles Harmon were excluded. However, if Charles Har-
mon were allowed to vote, his interest was sufficient to block re-
moval of Harmon Oil as operator. Chaparral argued that Harmon
Oil was the alter ego of Charles Harmon and, therefore, Charles
Harmon was not eligible to vote on operator removal. The court
concluded that the Corporation Commission had the authority to
decide the alter ego issue in the context of determining eligibility
to vote pursuant to its unitization order, citing Pennmark Resour-

ces Co. v. Oklahoma Corporation Commission, 6 P.3d 1076 (Okla.
Civ. App. 2000). However, the court distinguished the finding of
alter ego made in the Pennmark decision, concluding that the Cor-
poration Commission did not need to reach the alter ego issue
here because Chaparral had failed to put on evidence that it had
complied with the Plan’s procedure for operator removal.

Chaparral then contended that its purchase of a majority
interest in the unit was a change of conditions that warranted mo-
dification of the Plan of Unitization, in particular, a change of
operator. In concluding that Chaparral’s acquisition was not a
substantial change of conditions or substantial change in knowl-
edge of conditions subsequently occurring sufficient to authorize
modification of the Commission’s prior order and avoid the stric-
ture prohibiting a collateral attack upon a Commission order, the
court stated that the change of conditions must relate to a material
alteration in the feasibility of recovering the minerals and the pre-
vention of waste. The court concluded a change in working interest
ownership is not such a change of conditions or knowledge of
conditions that affects the feasibility of recovering minerals from
the reservoir. The court, thus, rejected Chaparral’s argument and
affirmed the Commission’s decision.

CONFLICT OF INTEREST OF CLASS REPRESENTATIVE DOOM S

CERTIFICATION OF SETTLEM ENT CLASS

In Cactus Petroleum Corp. v. Chesapeake Operating, Inc.,
No. 102,588 (Okla. Civ. App. Div. III, Dec. 22, 2006) (not for of-
ficial publication), the court considered the propriety of the trial
court’s certification of a settlement class for the purpose of ap-
proving a settlement of claims asserted by Cactus Petroleum, as
class representative, on behalf of working interest owners in vari-
ous oil and gas wells owned and operated by Chesapeake Opera-
ting, Inc. The claims concerned Chesapeake’s billing practices. At
issue in this appeal were marketing fees charged by Chesapeake
when it had marketed production for nonoperators pursuant to its
authority under joint operating agreements. For a portion of the
period in question, Chesapeake’s wholly-owned marketing affil-
iate, Chesapeake Energy Marketing, Inc. (CEMI), retained as a
marketing fee 2% of the price it received for marketing gas, a
percentage that was later increased to 3%. Also, during a portion
of the period, Chesapeake charged a flat-rate fee of $0.20 per
barrel for marketing oil, an amount that was later increased to
$0.30 per barrel.

In April 2004, the plaintiffs filed a class action against Chesa-
peake on behalf of all working interest owners in wells and units
operated by Chesapeake where Chesapeake marketed hydrocar-
bons through related entities and collected either directly or through
revenue reductions charges arising from sales or services per-
formed by those entities (and other costs not at issue in the ap-
peal). Chesapeake had obtained marketing authorization letters
from some but not all of the putative class.

A November 2004 mediation resulted in a settlement that al-
located $2 million to the marketing fee claim. The settlement divi-
ded the marketing fee claim into two parts, a so-called “price dif-
ferential” or “margin” claim and a “fixed percentage marketing fee”
claim. The fixed percentage marketing fee claim consisted of the
2% and later 3% fee charged by CEMI for marketing gas, and the
$0.20 per barrel, later $0.30 per barrel, charged for marketing oil.
The price differential, or margin component, was comprised of a
marketing margin realized by CEMI on its resale transactions. It
was represented by the lesser of index price or CEMI’s resale
price that CEMI paid under its gas purchase contracts to the ex-
tent such lesser amount exceeded the 2% of resale price. The set-
tlement allocated no value to the fixed percentage marketing fee,
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notwithstanding that not all class members had signed letters agree-
ing to that fee.

Following a hearing for approval of the class settlement, the
date for a fairness hearing was set and notice was sent to the class
affording the class members three options: (1) approval of the pro-
posed class by doing nothing, (2) opt out of the settlement class
by a date certain, or (3) remain a member of the settlement class
but object to the settlement. Two persons, as Objectors, timely
filed notice of intent to object to the proposed settlement. On
August 25, 2005, the trial court entered its order finding the settle-
ment was fair, reasonable, and adequate to the settlement class.
From this, the Objectors appealed.

On appeal, the class representative argued that the Objectors’
appeal should be dismissed because they lacked standing since
they had failed to intervene prior to their appearance at the fair-
ness hearing. The court of civil appeals noted the U.S. Supreme
Court’s decision in Devlin v. Scardelletti, 536 U.S. 1 (2002), which
had held that the right to appeal was not a matter of standing, but
one of whether the class members are parties to the proceeding,
and concluded that as long as the appellants objected in a timely
manner to approval of settlement at the fairness hearing, those per-
sons could bring an appeal without first intervening. The court of
civil appeals rejected the class representative’s attempts to distin-
guish Devlin on the basis that it applied only to unnamed class
members who are not afforded the opportunity to opt out, and
held the Objectors had the right to appeal.

The court then noted that, for approval of a settlement class,
the requisites of Okla. Stat. tit. 12, § 2023(A), requiring numer-
osity, commonality, typicality, and adequacy of representation, must
be met, as well as satisfaction of one of the criteria of § 2023(B),
and that failure to meet any one of the requisites of § 2023(A)
would render certification improper. The court of civil appeals fo-
cused upon the Objectors’ argument that the adequacy of repre-
sentation requirement had not been met. The Objectors argued
that there was a conflict between the interests of the class repre-
sentative, who had consented to the fixed percentage marketing
fee, and those class members who, like the Objectors, had not con-
sented to that fee. Because of the class representative’s consent to
the fixed percentage marketing fee, it had no real interest in inves-
tigating the merits or in obtaining a reasonable settlement of that
claim. This, the Objectors noted, was underscored by the fact that
the settlement included “zero recovery” for the fixed percentage
marketing fee claims. A review of the evidence presented by the
class representative’s expert on his evaluation of claims and his
statement that counsel had not asked him to include the percen-
tage marketing fee in his calculation, confirmed the court’s con-
cerns that the Objectors’ interest had not received adequate pro-
tection by the class representative. The court concluded that the
record revealed an intra-class conflict which prevented the class
representative, during settlement negotiations, from having the
same interest and the same injury as those class members that had
not consented to the percentage marketing fee. In a 2-1 decision,
the court concluded that the requirements for class certification
had not been met.

As of this report, the class representative’s petition for re-
hearing has been denied and a petition for certiorari to the Okla-
homa Supreme Court is pending.

S O U T H  D A K O T A  —  M I N I N G

M A X  M A I N

—  R E P O R T E R  —

IN SITU LEACH M INING RULES APPROVED

In 2006, the legislature authorized the Board of Minerals and
Environment to promulgate rules regarding the “requirements for
construction, operation, monitoring, and closure of uranium and
other mineral mines using in situ leach processes.” S.D. Codified
Laws § 45-6B-81(10). Board staff began drafting rules in the fall
of 2006, and a preliminary draft was released for public comment
in December 2006. After making changes based on the prelim-
inary comments, a public hearing on the proposed rules was held
January 18, 2007. The proposed rules were extensive, with some
65 new definitions and 59 new sections, covering 100 pages.

At the conclusion of the public hearing on January 18, the
Board made limited changes and then adopted the proposed rules
as changed. The adopted rules will be codified at S.D. Admin. R.
74:29:01:01 and S.D. Admin. R. ch. 74:29:11. The rules now go
before the Interim Rules Review Committee. The rules take effect
20 days after they are filed with the Secretary of State. S.D. Codi-
fied Laws § 1-26-8.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

BAD LEASE DESCRIPTIONS RENDER PARTICIPATION

AGREEM ENTS UNENFORCEABLE

Long Trusts v. Griffin, 50 Tex. Sup. Ct. J. 209, No. 04-0825,
2006 WL 3524376 (Tex. Dec. 8, 2006) (per curiam), vividly illus-
trates the importance of clear land descriptions in oil and gas
agreements.

In a series of agreements made in 1978 and 1982, the Griffins’
group agreed to pay a share of the Long Trusts’ drilling and oper-
ating costs in exchange for assignments of working interest in
producing gas wells. The arrangement continued successfully for
years but, when disputes arose, the Long Trusts asserted that the
agreements were unenforceable with respect to any further drilling
because they did not sufficiently identify the properties intended
to be covered. The supreme court agreed, reversing judgments of
the trial court and the court of appeals.

The 1978 agreements, to describe the leases in which the
Griffins were entitled to participate, stated they were located “in
the Northeast portion of Rusk County, Texas, and consist of 50+
leases covering approximately 2100+ net mineral acres in the
Dirgin and Oak Hill Fields area,” as described in an attached
Exhibit “A.” Exhibit “A” gave the lessor’s name, the survey name,
the term, and the net acreage for each lease at issue. Such infor-
mation is insufficient to identify the exact location of a lease with
reasonable certainty, so that the 1978 agreements were unenforce-
able, the court declared. It offered no explanation beyond the
citation of two cases holding that a description of a quantity of
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acreage out of a larger tract, without any more specific reference
to its location, is insufficient.

The lease descriptions in the 1982 agreements were similar
though the circumstances were somewhat more complex. They
stated that the leases were “located in the Northcentral portion of
Rusk County, Texas, in the North Henderson Field Area, and con-
sist of 143 leases covering approximately 2100 net mineral acres”
described in Exhibit “A” thereto, and further that “[a]ll of the
acreage as shown on Exhibit ‘A’ (attached) is dedicated to a Gas
Contract with Tejas Gas Corporation.” No exhibit was attached to
the agreements, but the Griffins placed in evidence the Tejas con-
tract that apparently was the subject of the 1982 agreements’
reference to a gas contract. The Tejas gas contract purported to
embrace all leases and lands described on its Exhibit “A” and
outlined on its Exhibit “B,” but Exhibit “A” to the gas contract
was essentially blank, and Exhibit “B” was merely a plat that
identified no leases. Another attachment to the gas contract was
entitled “Exhibit A” and did provide a legal description of the
pertinent leases, but it stated that it was attached to a letter agree-
ment between the Long Trusts and a third party rather than the
Tejas gas contract. The Tejas gas contract, according to the court,
only provided confusion, not reasonable certainty, as to the iden-
tity of the leases covered by the 1982 agreements.

The court of appeals had held that the Long Trusts could not
use the Statute of Frauds to avoid enforcement of the agreements
when they had accepted their benefits. Under the terms of the
agreements, however, the Griffins had the right to participate or
not on a “project by project or well by well basis.” The Griffins’
past acquisitions of leases under the agreements were completely
separate from future transactions and did not insulate the agree-
ments from the Statute of Frauds for wells not yet drilled.

The supreme court’s cursory treatment of the issues is disap-
pointing, particularly with respect to the 1978 agreements. As the
court noted, to satisfy the Statute of Frauds a contract must furnish
within itself, or by reference to some other existing writing, the
means or data by which the property to be conveyed may be iden-
tified with reasonable certainty. It is unclear why a reference to a
lease by lessor name, survey name, term, and net acreage is in-
sufficient to provide the means to identify it if those items apply
to a unique lease. The case is not the same, as the court implies it
is, as one in which an agreement attempts to identify a tract within
a larger survey without identifying its location.

CLAIM  TO M INERAL TITLE BY ADVERSE POSSESSION

M UST BE BROUGHT AS STATUTORY TRESPASS TO TRY

TITLE ACTION

The plaintiffs in Ruiz v. Stewart Mineral Corp., 202 S.W.3d
242 (Tex. App.—Tyler 2006, pet. denied), brought their suit as an
action for a declaratory judgment that they owned an undivided
one-half mineral interest in several tracts in Nacogdoches and
Rusk Counties, Texas. With respect to an undivided one-fourth
mineral interest, their claims were based on a 1938 deed. For their
title to the remaining one-fourth they relied on adverse possession
under Texas’s five-year and ten-year limitation statutes.

A declaratory judgment action may serve as a vehicle for par-
ties seeking a determination of their rights under a deed or con-
tract. On that basis and on the basis that the defendants had not

submitted any evidence raising a fact issue against the validity of
the 1938 deed, the court upheld the trial court’s summary judg-
ment for the plaintiffs’ title to the one-fourth claimed under the
deed. The court, however, reversed the summary judgment with
respect to the other one-fourth, which had been based on adverse
possession. Under Martin v. Amerman, 133 S.W.3d 262 (Tex.
2004), a trespass to try title action under the Tex. Prop. Code
Ann. § 22.001(a), is the exclusive means of resolving a claim of
title by adverse possession. A declaratory judgment action was
improper with respect to that claim.

LOUISIANA LAW  HELD APPLICABLE TO INDEM NITY

PROVISIONS OF CONTRACT FOR WELL DRILLED THERE

The dispositive issue in Cudd Pressure Control, Inc. v. Sonat

Exploration Co., 202 S.W.3d 901 (Tex. App.—Texarkana 2006,
pet. filed), was whether the law of Texas or that of Louisiana
governed the rights of the parties to an oilfield master service
contract. The case is peculiar in that the parties to the appeal had
agreed between themselves that the trial court’s ruling for Texas
law would not be appealed. In a case decided by the Texas Su-
preme Court, In re Lumbermen’s Mutual Casualty Co., 184 S.W.3d
718 (Tex. 2006), however, the contractor’s insurer, which would
sustain the loss if the trial court judgment stood, was allowed to
intervene and appeal the choice of law issue.

Sonat, the operator of a gas well in Louisiana, hired Cudd to
work on the well pursuant to a master service agreement that
evidently included detailed indemnity provisions under which
each party agreed to indemnity the other against claims for injury
or death brought by the indemnifying party’s own employees,
regardless of the cause. The well blew out, and four Cudd employ-
ees were killed. Sonat settled their claims for a total of more than
$20 million and sought indemnity from Cudd under the contract.
At trial the jury determined the amount reasonable, and the court,
applying Texas law, rendered a judgment against Cudd for the set-
tlement amount. Cudd appealed on the basis that the court had
incorrectly applied certain portions of the Texas oilfield anti-indem-
nity statute. Louisiana law, if it applied, apparently would preclude
Sonat’s recovery under that state’s anti-indemnity statute.

The master service agreement contained no clear choice of
law provision applicable to the entire contract, but it included
specific indemnity provisions for wells drilled in Louisiana. Ap-
plying the Restatement (Second) of Conflict of Laws § 196 (1971)
and Maxus Exploration Co. v. Moran Bros., Inc., 817 S.W.2d 50
(Tex. 1991), the court held that because the services performable
under the contract were to be rendered in Louisiana, and Texas
did not have a more significant relationship to the matter because
of some other factor, Louisiana law should apply.

Texas had no more significant contacts with the agreement or
its subject matter than Louisiana. The place of contracting was in-
determinate, and the parties’ places of business were diverse. The
policies underlying the law of both states were similar—the restric-
tion of abusive indemnity practices in drilling operations—so that
application of Louisiana law could not be said to be contrary to a
fundamental policy of Texas.

The court rejected the approach of Chesapeake Operating,

Inc. v. Nabors Drilling USA, Inc., 94 S.W.3d 163 (Tex. App.—
Houston [14th Dist.] 2002, no pet.), in which the court of appeals
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had differentiated between the places of performance of services
under the drilling contract at issue there and the performance of
its indemnity provisions, found to be the place where the personal
injury suit had been prosecuted. In Chesapeake, in other words,
the drilling was in Louisiana, but the suing was in Texas, justi-
fying the court’s application of Texas law. In the Chesapeake con-
tract, however, the parties had agreed that Texas law would apply
to the entire contract. There was no such provision in the parties’
contract here. It included indemnity provisions, moreover, designed
to address the peculiarities of the indemnity laws of several states
in which services might be performed. These provisions estab-
lished that indemnity rights were tethered to the state where the
well was drilling, and to say the place of performance would
instead be the location of an ensuing lawsuit would ignore the
contract’s plain language. The court here ultimately agreed with
the Chesapeake majority: it observed that the parties should have
what they bargained for.

JURY’S DISCOUNTING OF EXPERT TESTIM ONY IN DRAINAGE

CASE HELD PROPER

The court in Vela v. Wagner & Brown, Ltd., 203 S.W.3d 37
(Tex. App.—San Antonio 2006, no pet.), decided the appeal by
the plaintiff royalty owners in an oil and gas drainage case. Plain-
tiffs complained that the $3 million awarded them by the jury
(which was negated by prior settlements with other parties, result-
ing in a take nothing judgment) was inadequate and based on the
jury’s failure to follow the court’s instructions.

In June and November of 1999, Wagner & Brown drilled two
wells on its Lopez lease, which adjoined its Cavazos lease under
which the plaintiffs were royalty owners, the first of which was
drilled to a location less than 100 feet from the Cavazos lease line.
Both Lopez wells produced large volumes of gas. Wagner &
Brown drilled its first well on the Cavazos lease in March 2000.
It eventually drilled one more well on the Lopez lease and four
more on the Cavazos lease, as well as one on its Vela lease, also
adjoining the other two. The Cavazos royalty owners sued Wagner
& Brown, alleging substantial drainage resulting from Wagner &
Brown’s failure to timely drill wells on the Cavazos lease. In a
preliminary ruling the trial court determined that any damages
would be calculated using a hypothetical well model for lost roy-
alties, without considering the aggregate expected production
from actual wells, by measuring the difference between the roy-
alties that would have been paid on hypothetical wells drilled at
the proper time and in the proper locations and the actual royalties
paid. The jury was so instructed at the close of testimony and
assessed damages from drainage at $3 million.

The royalty owners’ principal complaint on appeal focused
on the testimony of Howell, their damages expert, who testified
on direct examination that the damages for drainage were $13.9
million, taking the royalties that would have been paid on the
hypothetical wells that should have been drilled on the Cavazos
lease and subtracting the royalty paid on the actual Cavazos wells.
He admitted on cross-examination that his assumed flow rate for
the hypothetical Cavazos wells was overstated by 15% based on
the performance of the actual Cavazos wells, which would, ac-
cording to Wagner & Brown’s expert, have reduced the damages
under Howell’s model to $9.4 million. In response to another ques-
tion on cross-examination, stemming from his finding that total

production from two hypothetical wells on the Lopez lease would
have recovered 2.4 bcf of gas less than the two actual Lopez wells,
Howell also testified that the 2.4 bcf difference “most likely”
would have been produced from the Cavazos lease and that he did
not necessarily disagree that this could be the amount of drainage
from the Cavazos lease. Wagner & Brown’s own expert, Garza,
testified that under Howell’s model the maximum amount that
could have been drained off the Cavazos lease onto the Lopez
lease was 2.4 bcf and that this was worth $3 million net to the
plaintiffs. On appeal the plaintiffs argued that it was clear that the
jury had not followed the trial court’s instructions and had imper-
missibly assessed damages based on the amount drained away by
actual production, using the damage model the trial court had
rejected.

Unless the record clearly demonstrated otherwise, the court
of appeals observed, it must presume that the jury followed the
court’s instructions on damages. There being no direct evidence
of jury misconduct, the real question was whether the $3 million
damages award had a rational basis and fell within the range of
evidence presented at trial. The court rejected the plaintiffs’ argu-
ment that the jury was bound to accept one of only two options:
to award either the $13.9 million to which Howell had testified or
the $9.4 million that would represent a reduction for his over-
stated flow rate. Limiting the jury award to that range, said the
court, would ignore the jury’s role in judging the credibility and
weight of competing expert evidence. The damages evidence pre-
sented at trial ranged from none at all, based on Garza’s testimony
that no substantial drainage in fact occurred, to the $13.9 million
figure to which Howell testified. Garza testified without objection
that Howell’s own model, designed with the court’s hypothetical-
well formula in mind, at most revealed only 2.4 bcf of drainage.
Other testimony questioned other aspects of the Howell model,
including his assumptions about the timing and location of wells
a prudent operator would have drilled and the underlying geology.
The jury was not required to unquestioningly accept Howell’s
damages model, but was entitled to make credibility determina-
tions and weigh the competing expert testimony about Howell’s
model and the variables and assumptions on which it was based.
The jury could reasonably have reached its $3 million award, the
court held, by making further reductions to Howell’s $9.4 million
figure based on the various flaws pointed out by Garza and other
experts, even without relying on Garza’s testimony of the $3 mil-
lion value of 2.4 bcf of drainage.

LANDM AN HELD LIABLE FOR ABETTING LAW YER’S

FRAUDULENT M INERAL SALES

The court in Robertson v. ADJ Partnership, Ltd., 204 S.W.3d
484 (Tex. App.—Beaumont 2006, pet. filed), decided the appeal by
Robertson, a petroleum landman, and his corporation, Sibling A,
Inc., of a judgment against them for participation in a scheme to
defraud ADJ Partnership, Ltd. and Virginia Henderson Adams.
The court’s opinion focused on the conduct of Robertson’s co-
defendant, lawyer Bill McGraw, who had settled and was not a
party to the appeal.

Adams was McGraw’s wife’s sister, and Adams and the Mc-
Graws were cotenants in various oil and gas leasehold and mineral
properties, including those involved in the transactions at issue in
this case. McGraw had regularly done legal work for Adams and
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other members of his wife’s family, the Hendersons, even up until
the time the suit was filed, and he and his wife, Adams, and ADJ
were all partners in the family business, the Henderson Family
Partnership. Robertson, the landman, had known McGraw for a
number of years and also knew Adams and had leased minerals
from her in the past.

After discussing with Adams the idea of generating income
from their inactive jointly owned properties and securing her agree-
ment to specified terms, McGraw approached Robertson for assis-
tance. The court detailed some seven transactions that ensued, the
common feature of which was that Adams would convey or lease
her interests to Sibling A, a corporation evidently wholly owned
by Robertson but whose public documentation did not disclose his
association with it. Sibling A, whose president was McGraw, would
then sell to a third party and share the proceeds with McGraw.

The court found that the evidence supported the trial court
judgment against Robertson and Sibling A for abetting McGraw’s
breach of his fiduciary duty to Adams and ADJ and for fraud. Re-
sponding to the argument that McGraw had no fiduciary relation-
ship to the plaintiffs, the court noted that McGraw had maintained
a long-term formal fiduciary relationship with members of the
Henderson family by virtue of his having acted as their attorney.
Moreover, the jury could reasonably conclude that an informal
fiduciary duty, based on a special relationship of trust and confi-
dence, arose from the close family relationship and the family’s
history of joint business pursuits. McGraw had taken pains in the
past to stress that he was looking after the family properties for
the benefit of all and had hidden the fact that he was receiving
more from the dealings with Robertson than Adams was.

The evidence, the court concluded, also supported the jury’s
findings that Robertson and Sibling A aided and abetted McGraw
and had themselves committed fraud. Robertson admitted that he
structured the transactions and knew the family and that McGraw
was being paid more than Adams. The jury was entitled to reject
his explanation that he had shared proceeds with McGraw merely
because McGraw had included him in some unspecified past deals
and instead conclude that Robertson shared his profits with McGraw
in return for McGraw’s deceiving Adams into assigning her in-
terests. Robertson and Sibling A did not challenge the jury’s find-
ing that McGraw had committed fraud, and Texas law, the court
observed, holds each party to a fraudulent scheme responsible for
the acts of the other participants.

DAM AGE AW ARD FOR LOST PROFITS ON FIELD

DEVELOPM ENT REVERSED AS SPECULATIVE

Ramco Oil & Gas Ltd. v. Anglo-Dutch (Tenge) L.L.C., 207
S.W.3d 801 (Tex. App.—Houston [14th Dist.] 2006, pet. filed),
decided the appeal by Ramco Oil & Gas Ltd. and Ramco Energy
PLC, two affiliated Scottish concerns, of a $6.4 million judgment
for their breach of a confidentiality agreement.

Scott Van Dyke and companies affiliated with him, the plain-
tiffs, had been trying since 1992 to realize Van Dyke’s “dream
and business plan” of developing the Tenge oil and gas field in
Kazakhstan. He gathered several groups of investors that together
formed a limited liability company, Anglo-Dutch (Kazakhtenge)
L.L.C. (Kazakhtenge), which acquired a 25-year right to develop
the field as a joint enterprise with an affiliate of the Kazakh gov-

ernment. In 1997 Ramco Energy signed a confidentiality agree-
ment with a member of Kazakhtenge in order to examine the pos-
sibility of involvement in development of the Tenge Field. Three
months later Ramco Oil & Gas and Halliburton Energy Services,
Inc. adopted the same confidentiality agreement as part of a letter
of intent executed with another Van Dyke affiliate. Ramco Oil and
Halliburton retained as a consultant Golden Eagle Partners, which
had experience in communications and relations with the govern-
ment of Kazakhstan.

The Ramco entities and Halliburton decided not to pursue the
Tenge Field development. Then, in 2000, Golden Eagle joined with
another company, Central Asia Industrial Investments, N.V., in
acquiring the rights of Kazakhtenge through negotiations with
Van Dyke’s investors. The Van Dyke companies sued Halliburton
and the affiliated Ramco entities, alleging they had breached the
confidentiality agreement by disclosing information to Golden
Eagle, which disclosure had resulted in Central Asia’s acquiring
Kazakhtenge’s rights. But for these breaches, they claimed, the
plaintiffs would instead have acquired the Kazakhtenge members’
interests, developed the Tenge Field, and earned $640 million in
profits by the end of the term of the development agreement. After
a six-week trial, the jury rendered judgments awarding the plain-
tiffs $64 million against Halliburton and $6.4 million against the
Ramco parties. Halliburton settled, but Ramco pursued this appeal.

The plaintiffs’ evidence of their damages consisted primarily
of the testimony of two experts, George Schaefer, a petroleum
engineer, and John Brickhill, an economic analyst. Schaefer pro-
jected the future production from the Tenge Field based on data
provided by the plaintiffs, and Brickhill used that information to
project the resulting profits. Brickhill’s projections were based
further on the assumption that the plaintiffs would be able to
obtain financing for the acquisition of the existing investors’ in-
terests, persuade them all to sell to Van Dyke, finance the initial
development of the field, and achieve enough success to finance
the remaining development. In the factual context reflected by the
trial record, the court held, it was speculative to have made any
such assumptions, particularly given that Van Dyke had a strained
relationship with the existing investors and had no commitment
for new financing. Moreover, although Schaefer testified he was
“pretty certain” of his projections, they were based not on actual
production history but just on test data. The lack of production
data rendered speculative both the amount of future production,
and thus lost profits, and the likelihood of attracting financing.

Lost profits must be ascertainable with a reasonable degree
of certainty, the court observed. Here, to realize Van Dyke’s ob-
jective, the plaintiffs would have needed to obtain their investors’
approval. Then, despite the lack of profitable past production, they
would have had to convince a third-party lender to put millions of
dollars at risk without giving up equity. Their proof of lost profits
was, the court held, largely speculative, dependent on uncertain
and changing market conditions, and based on risky business
opportunities and the success of an unproven enterprise. Despite
the expert witnesses’ fervent hopes of success, their testimony was
insufficient to prove with reasonable certainty what profits the
plaintiffs lost as a result of any breaches, and the trial court had
erred in rendering judgment for them.
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RAILROAD COM M ISSION HAS AUTHORITY TO REVIEW  GAS

UTILITY’S PAST GAS PURCHASES AND ORDER CUSTOM ER

REIM BURSEM ENT

CenterPoint Energy Entex, a gas utility subject to the Texas
Gas Utility Regulatory Act (GURA), purchased gas on behalf of
customers served by the Tyler Integrated Distribution System and
charged rates approved by the City of Tyler. The rate schedules
included a Produced Gas Adjustment (PGA) provision, under which
Entex was allowed to pass through increases in the cost of gas in
its charges to customers. In 2002 the city began reviewing the
manner in which Entex had allocated the cost of gas purchased
from two different suppliers, one at a significantly higher price
than the other, between large commercial customers and small and
residential customers. The city ultimately alleged Entex’s proce-
dures had resulted in overcharges of some $39 million to small
customers. Entex and the city agreed to submit their dispute over
the alleged overcharges to the Texas Railroad Commission but
disagreed about what the Commission’s review should entail.
Entex asserted that the Railroad Commission has power only to
determine whether it had properly charged and collected for gas
sales to residential and commercial customers but could not con-
sider the prudence of Entex’s gas purchases because that would
constitute retroactive ratemaking. The city argued that the Com-
mission should conduct a retroactive prudence review of Entex’s
gas purchases. The court in CenterPoint Energy Entex v. Railroad

Commission, 208 S.W.3d 608 (Tex. App.—Austin 2006, pet.
filed), upheld the Railroad Commission’s determination that it did
have the power to conduct retroactive prudence reviews.

The GURA, the court noted, charges the Railroad Commis-
sion with ensuring compliance with the obligations of gas utilities,
including the power to conduct examinations and audits. A PGA
clause such as the one made a part of Entex’s rate schedule makes
the amount charged to customers dependent on the price of gas
purchased. The customer is harmed by PGA clauses only if they
are manipulated and abused, and criticisms of them are met if the
regulatory body reviews charges recouped through a PGA clause
and determines that they were just and reasonable. A necessary
corollary to such review is the power to take corrective action
when the utility has misapplied the terms of its rates. In other
words, said the court, an allegation that a utility has manipulated
its purchases to artificially raise the cost of fuel differs in no
substantial way from the claim that a utility charged customers a
price greater than an approved fixed rate. Thus, the Commission
must have the power to review past gas purchases and order re-
funds as part of its express power to ensure compliance with the
approved rate. Otherwise, the Commission’s authority would be
reduced to the ministerial task of verifying the utility’s arithmetic.
This power, although it may have retroactive effect, is not prohi-
bited retroactive ratemaking. The Commission’s assertion of au-
thority is not an attempt to disturb the determination that rates are
just and reasonable but will only concern application of the
approved rates.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

ROYALTIES AND TAXES ARE NOT PART OF “DIRECT COSTS”
IN CALCULATING TAXABLE VALUE OF OIL AND GAS

PRODUCTION UNDER WYOM ING’S PROPORTIONATE

PROFITS FORM ULA

In RME Petroleum Co. v. Wyoming Department of Revenue,
2007 WY 16, 150 P.3d 673 (Wyo. 2007), the Wyoming Supreme
Court considered three consolidated appeals from taxpayers whose
tax valuations for oil and gas production were determined under
the proportionate profits method allowed under Wyo. Stat. Ann.
§ 39-14-203(b)(vi)(D). At issue in all three cases was whether
royalties and production taxes must be treated as “direct costs of
producing” under the proportionate profits formula, one of the
four valuation methods allowed for oil and gas production. Under
that formula, including royalties and production taxes as “direct
costs” results in a higher valuation and higher taxes.

In an earlier administrative appeal, In re Appeal of Amoco

Production Co., No. 96-216, 2001 WL 1150220 (Bd. of Equali-
zation, Wyo. Sept. 24, 2001) (Amoco 96-216), the Department of
Revenue (Department) and Amoco Production had both agreed
that royalties and production taxes should not be considered as
direct costs in applying the proportionate profits formula. In that
case, Unita County was allowed to intervene and took the op-
posite view. The Board of Equalization (Board) found contrary to
the position of the Department and Amoco and held that produc-
tion taxes and royalties are direct costs under the statute in ques-
tion. The board’s decision in Amoco 96-216 was appealed to the
Wyoming Supreme Court, which held that the county should not
have been allowed to intervene. Consequently, the supreme court
vacated the board’s decision without specifying how royalties and
production taxes should be treated under the proportionate profits
formula. Although Amoco 96-216 was vacated, the Department
thereafter administered Wyo. Stat. Ann. § 39-14-203(b)(vi)(D) in
accordance with the board’s decision.

Soon after enactment of Wyo. Stat. Ann. § 39-14-203(b)(vi)(D),
the Department of Revenue adopted Chapter 6, Rule 4b defining
“direct costs of production.” Rule 4b does not mention royalties
or production taxes. Although Rule 4b has never been changed,
the Department changed its treatment of production taxes and
royalties to include them as “direct costs” following the supreme
court’s vacation of the holding in Amoco 96-216.

In this case the supreme court found Wyo. Stat. Ann. § 39-
14-203(b)(vi)(D) to be ambiguous and looked to Rule 4b for clari-
fication of the Department’s position as to the application of the
statute. The court noted that the Department’s position on appli-
cation of the statute had changed over time and attributed more
weight to the earlier position—that royalties and production taxes
were not properly included in direct costs under the proportionate
profits formula. More importantly, the court found the Depart-
ment’s current application of Rule 4b to be contrary to the plain
language of the statute. The court stated that Rule 4b does not in-
clude “production taxes” or royalties in the list of includable costs.
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The supreme court overlooked the fact that “ad valorem taxes on
production” are mentioned in the rule and are one type of produc-
tion tax, but nevertheless held that the omission of production
taxes and royalties was deliberate and that Rule 4b was not am-
biguous. The court resolved the ambiguity in the statute by inter-
preting it consistently with the language of the Department’s rule
interpreting it. The court held that production taxes and royalties
are not included as direct costs under the proportionate profits
formula of Wyo. Stat. Ann. § 39-14-203(b)(vi)(D).

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

BC  SUPREM E COURT RESTRICTS DUTY TO CONSULT W ITH

FIRST NATIONS TO CONSULTATION W ITH ELECTED

REPRESENTATIVES

Recent Canadian court decisions have established that there
is a duty held by the federal and provincial governments to consult
with First Nations. The Supreme Court of British Columbia’s de-
cision in Red Chris Development Co. v. Quock, 2006 BCSC 1472,
provides direction for project proponents regarding the identifica-
tion of the appropriate aboriginal groups with which to consult,
and also shows that where there has been good faith consultation,
the courts are unlikely to grant immediate enforcement orders
stopping blockading of public roads.

In the case, Red Chris Development Co. Ltd., a subsidiary of
bcMetals Corporation, sought an injunction to restrain blockade
by members of the Iskut First Nation of a public road used to
transport exploration equipment. The Red Chris Project had already
obtained an Environmental Assessment Certificate, a regulatory
process that included extensive consultation with the Tahltan and
Iskut First Nations as well as rigorous environmental review.

Members of the Iskut First Nation argued that consultation
with elected representatives was not sufficient to satisfy the duty
to consult and that, in addition, local users of the land should be
consulted. If the court had accepted this position, those granting
permits for development in areas in which there exist land claims
could have been required to consult with First Nations down to
the individual level (e.g., all persons using the lands that may be
affected should be consulted). Instead, the decision clarifies that
this is not required and that consultation must take place with
elected representatives.

B.C. SUPREM E COURT COM M ENTS ON FIDUCIARY

OBLIGATIONS IN NEGOTIATION OF JOINT VENTURE

AGREEM ENT W HEN A CONFIDENTIALITY AGREEM ENT

IS IN PLACE

In Novawest Resources Inc. v. Anglo American Exploration

(Canada) Ltd., 2006 BCSC 769, the British Columbia Supreme
Court considered fiduciary obligations in the context of the nego-

tiation of a joint venture agreement when a confidentiality agree-
ment is in place.

In the case, the plaintiff Novawest Resources Inc. (NRI) al-
leged that the defendant Anglo American Exploration (Canada)
Ltd. (AA) staked mineral claims in an area of northern Quebec in
breach of a common law duty of confidentiality. The plaintiff al-
leged that AA owed it this duty as a result of a disclosure of in-
formation at meetings held between the parties while they discussed
jointly pursuing further exploration of mineral claims NRI had
staked in northern Quebec. In order to pursue the joint venture,
NRI had to disclose confidential information to AA about these
claims. The information was protected by a confidentiality agree-
ment between the parties. Counsel for NRI placed considerable
reliance on the decision of the Supreme Court of Canada in
Lac Minerals Ltd. v. International Corona Resources Ltd. [1989]
2 S.C.R. 574, in which there was no such agreement between the
parties.

Mr. Justice Edwards quoted Lac,“When the parties have re-
duced their understandings to writing, it is obviously the proper
course for courts to be extremely circumspect in adding to the bar-
gain they have set down,” and held that, in order to succeed in this
case, NRI needed to demonstrate that AA based its decision to
stake its Quebec claims on the confidential information it obtained
from NRI, and that AA was under a legal duty at common law not
to use such confidential information when it staked those claims.
In determining the answer to this question, the court undertook an
analysis of the terms of the confidentiality agreement to determine
whether it expressly permitted AA to use the confidential infor-
mation to stake outside the area of influence defined in the confi-
dentiality agreement (all claims staked by AA were outside the
area of influence).

The court found that to have any practical effect the confiden-
tiality agreement must permit AA to receive confidential informa-
tion, without the risk that receiving it would preclude AA from
staking outside the area of influence if no option or joint venture
agreement was concluded by the parties. Part of the basis for this
was that the commercial purpose of the confidentiality agreement
was to avoid disputes about which party had what information and
what information could be used in deciding to stake outside the
area of influence.

The confidentiality agreement supplanted any common law
duty of confidentiality AA owed the plaintiff with respect to land
outside the area of influence. As the claims staked by AA were all
outside the area of influence AA acted in conformity with the
confidentiality agreement and was not in breach of a common law
duty of confidentiality.

The decision in Novawest Resources further underscores the
importance of careful drafting of confidentiality agreements such
as the one in this case.
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P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

D.C. CIRCUIT EXAM INES FLPMA’S W ITHDRAWAL AND

SEGREGATION AUTHORITY

In Mount Royal Joint Venture v. Kempthorne, 477 F.3d 745
(D.C. Cir. 2007), the D.C. Circuit examined the Department of the
Interior’s (DOI) withdrawal and segregation authority under the
Federal Land Policy and Management Act of 1976, 43 U.S.C.
§§ 1701-1782 (FLPMA). One of the issues considered in the case
was whether Interior had authority to impose two consecutive two-
year segregations under 43 U.S.C. § 1714(b) of the statute, by sub-
mitting two consecutive withdrawal proposals.

The segregations and withdrawals arose in the context of the
Bureau of Land Management’s (BLM) land use planning process
undertaken in Montana’s Sweet Grass Hills. The 1992 Resource
Management Plan (RMP) for the area designated a large tract of
land as an area of critical environmental concern, but kept the area
open to mineral location. In 1993, public opposition to proposed
mining in the area led BLM to reassess its RMP. To protect the
land while it conducted that reassessment, BLM submitted an appli-
cation to withdraw almost 20,000 acres of land from mineral entry
for 20 years pursuant to § 1714(c) of FLPMA. Under § 1714(b)
of the statute, publication of a notice of such an application results
in a two-year segregation of the land, allowing DOI to process the
application. The stated purpose of the proposed withdrawal was
to protect potential habitat for the endangered peregrine falcon,
areas of religious importance to Native Americans, aquifers pro-
viding the only potable water in the area, and seasonally important
habitat for elk and deer.

In 1993, BLM published notice of its intent to amend the RMP
and its supporting Environmental Impact Statement (EIS) in order
to address the proposed withdrawal. By 1995, however, it became
clear that the agency could not complete the RMP amendments
before the two-year segregation would lapse. At the same time,
legislation had been introduced in Congress that would perma-
nently prohibit mineral location within the Sweet Grass Hills.
Accordingly, the BLM again made application for a withdrawal
under § 1714(c), declaring that the purpose was to protect the same
resource values as the first withdrawal proposal, to preserve the
status quo, and to aid in legislation. Again, the publication of the
second proposed withdrawal resulted in a two-year segregation

continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

J A M I E  L .  J O S T

—  R E P O R T E R S  —

IBLA  AFFIRM S BLM  DECISION ALLOW ING LEASING IN

WYOM ING BIG GAM E W INTER RANGE

The Wyoming State Office of the Bureau of Land Manage-
ment (BLM) denied the Wyoming Outdoor Council and Biodiver-
sity Conservation Alliance’s (collectively, WOC) protest of the
sale of nine parcels in a federal oil and gas lease sale. In Wyoming

Outdoor Council, 171 IBLA 108, GFS(O&G) 2(2007), the Interior
Board of Land Appeals (IBLA) affirmed the BLM’s decision and
held that the BLM complied with sections 202(c)(9) and 302(b)
of the Federal Land Policy and Management Act of 1976 (FLPMA)
prior to the sale of federal oil and gas leases.

Since certain parcels of land in the sale (Subject Area) con-
tain crucial big game winter ranges for pronghorn, mule deer, and
elk, the BLM made the oil and gas leases covering these parcels
subject to the BLM’s timing limitation stipulation (TLS) that pre-
vents drilling activities in the Subject Area from November 15
through April 30. WOC’s protest was based upon its assertions
that (1) the standard TLS was inadequate as applied to the crucial
winter range; (2) the BLM did not abide by or adopt Wyoming’s
policies, programs, and guidelines for crucial winter ranges as re-
quired under sections 202(c)(9) and 302(b) of FLPMA; and (3) the
BLM failed to abide by two Resource Management Plans (RMP)
and an Umbrella Memorandum of Understanding (MOU) between
the State of Wyoming and the U.S. Government that required the
BLM to consult and coordinate with the appropriate Wyoming
agency on land planning issues.

Section 202(c)(9) of FLPMA provides, in part, that

in the development and revision of land use plans, the
Secretary shall . . . to the extent consistent with the laws
governing the administration of the public lands, coor-
dinate the land use inventory, planning, and management
activities of or for such lands with the land use planning
and management programs of . . . the States and local
governments within which the lands are located.

The IBLA affirmed the BLM’s conclusion that the BLM is only
required to consult and coordinate with the appropriate Wyoming
agency on land use, planning, and management activities and that

continued on page 5
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of the land under § 1714(b). Shortly thereafter, Mount Royal and
the other appellants in the case located mining claims within the
segregated area. In 1997, DOI approved the withdrawal of the area
from mineral location for 20 years. 477 F.3d at 749-53. When
BLM declared the appellants’ claims void because they were loca-
ted on land segregated from location, the appellants appealed the
decision to the Interior Board of Land Appeals (IBLA), challenging
the segregation and withdrawal. See Mount Royal Joint Venture,
144 IBLA 277, GFS(MIN) 76(1998). After IBLA upheld the agen-
cy’s actions, the appellants appealed the decision first to the dis-
trict court and then to the D.C. Circuit.

Appellants argued that FLPMA does not allow consecutive
withdrawal proposals, whether for the same or for different pur-
poses, because the process violates FLPMA’s two-year limitation
on segregations. Alternatively, the appellants argued that even if
the statute does allow consecutive proposals with different pur-
poses, the two proposed withdrawals had the same purpose—to
protect the same resource values. In the appellants’ view, stating
that the withdrawal was proposed to “protect the status quo” did
not change that purpose. Nor was the purpose changed by the
assertion that the proposed withdrawal was in aid of legislation,
because § 1714(c) and (d) do not authorize the agency to with-
draw a tract of land in excess of 5,000 acres in aid of legislation.

According Chevron deference to the agency’s decision, the
court rejected these arguments, upholding IBLA’s conclusion that
§ 1714(b) does not prohibit consecutive withdrawal proposals that
have different purposes. The court reasoned that consecutive with-
drawal proposals with different purposes are not inconsistent with
FLPMA’s two-year limit on segregations, because a proposal with
a different purpose does not renew or extend the prior segrega-
tion. Instead, the new proposal responds to new developments. In
the instant case, the second proposal responded to the fact that
legislation had been proposed to protect the area. 477 F.3d at 755.

The court rejected the contention that aiding the proposed
legislation could not be a legitimate purpose of a proposed with-
drawal of more than 5,000 acres of land. Section 1714(d)(3) ex-
pressly allows withdrawal of a tract of less than 5,000 acres to
preserve the tract for a use then under congressional considera-
tion. In contrast, § 1714(c), which governs withdrawals of tracts
larger than 5,000 acres, does not expressly mention that purpose.
The court dismissed the argument that because § 1714(d) expressly
authorizes withdrawals to aid in legislation, § 1714(c), which does
not mention that purpose, must be read to prohibit withdrawals
made for the purpose of aiding legislation. The court observed that
§ 1714(c) authorizes Interior to withdraw land, but allows Congress
to disapprove the withdrawal. Accordingly, withdrawals under that
section can be made for any purpose as long as Congress does not
disapprove. 477 F.3d at 755-56. Because the appellants’ mining
claims were located on land segregated from mineral location, the
court upheld IBLA’s conclusion that the claims were void.
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

FOURTH CIRCUIT RULES THAT THE UNITED STATES OW NS

SAND AND GRAVEL UNDER SM ALL TRACT ACT PATENTS

In an unpublished decision, New West Materials LLC v. Inte-

rior Board of Land Appeals, No. 05-2362, No. 05-cv-371-DRH,
2007 WL 446729 (4th Cir. Feb. 8, 2007), the Fourth Circuit af-
firmed the holdings of the IBLA and the lower court that sand and
gravel were reserved to the United States in patents issued under
the Small Tract Act, § 1, ch. 270, 68 Stat. 239, repealed by Pub. L.
No. 94-579, tit. VII, § 702, 90 Stat. 2789 (1976). New West Mate-

rials, LLC v. IBLA, 398 F. Supp. 2d 438 (E.D. Va. 2005); New West

Materials, 164 IBLA 126 (2004), GFS(MIN) 2(2005). As noted
in this Newsletter’s previous discussion of the IBLA decision in
New West, because of the small amount of acreage patented under
the Small Tract Act, the direct impact of this ruling is limited. Nev-
ertheless, the decision is an interesting twist in the ongoing debate
as to when Congress intended to include sand and gravel in au-
thorizing surface patents. See Vol. XXII, No. 2 (2005) of this
Newsletter.

Like IBLA and the district court, the Fourth Circuit had no
difficulty concluding that the issue was controlled by the U.S.
Supreme Court’s decision in Watt v. Western Nuclear, Inc., 462
U.S. 36 (1983), and not its more recent decision in BedRoc Ltd.,

LLC v. United States, 541 U.S. 176 (2004). In Western Nuclear,
the Court concluded that sand and gravel was reserved under
the reservation of “all the coal and other minerals” contained in
patents issued pursuant to the Stock-Raising Homestead Act
(SRHA). In BedRoc, the plurality decision distinguished Western

Nuclear, concluding that the SRHA’s reservation of “all the coal
and other minerals” reflected a different intent than the Pittman
Underground Water Act’s reservation of “all the coal and other
valuable minerals.” Reasoning that sand and gravel were not
deemed to be valuable minerals at the time the Pittman Act was
enacted, the plurality decision concluded that the reservation did
not include those materials. Id. at 183-84.

The New West court examined contemporaneous understand-
ing of the meaning of the term “minerals,” congressional history,
and Congress’ purpose in enacting the Small Tract Act in reaching
its conclusion that the Act contemplated a reservation of sand and
gravel, 2007 WL 446729, at *4-5; however, the thrust of the de-
cision hinges on the result in Western Nuclear and the similarities
between the language of the Small Tract Act and the SRHA. The
court concluded that the reservation language in the Small Tract
Act of “oil, gas, and all other mineral deposits” was “strikingly
similar” to the language of the SRHA, which required a reserva-
tion of “all the coal and other minerals.” Id. at *4. Like the district
court, the appellate court concluded that the addition of the modi-
fier valuable was required to distinguish the Pittman Act reserva-
tion from that of the SRHA reservation. Without that modifier, the
reservations contained in the Small Tract Act and the SRHA could
not be distinguished. Accordingly, the court reasoned that the West-

ern Nuclear holding is “persuasive, if not, controlling” that sand
and gravel were reserved under the Small Tract Act.

SUBSIDENCE CLAIM S BARRED BY CONSTRUCTION STATUTE

OF REPOSE

Construction statutes of repose, which have been enacted in
many states, are typically thought of as protecting architects and
contractors from lawsuits claiming design or construction defects
long after a building is completed. The decision in Wilke Window

& Door Co. v. Peabody Coal Co., No. 05-cv-371-DRH, 2007 WL
924463 (S.D. Ill. Mar. 27, 2007), indicates the statutes can also
provide similar protection for mining companies. 

The court in Wilke ruled that the Illinois construction statute
of repose barred a surface owner’s claims for damages arising
from subsidence of an underground coal mine. The mine was a
room and pillar mine that closed in 1960. The subsidence oc-
curred in 2000. The surface owner filed suit, claiming negligence
and violation of Illinois’s Surface Coal Mining Land Conservation
and Reclamation Act. Peabody Coal Company, which owned the
mine, moved for summary judgment on the grounds that both claims
were barred by the statute of repose. The Illinois statute provides
that no action based on tort, contract, or otherwise may be brought
for an act or omission in the design or construction of “an im-
provement to real property” more than 10 years after the time of
the act or omission. 735 Ill. Comp. Stat. 5/13-214(b).

The sole issue facing the court was whether a coal mine can
be deemed to be the “construction of an improvement to real prop-
erty.” The court first considered whether a coal mine is construc-
ted or is, as the plaintiff claimed, merely an excavation. The court
readily concluded that the creation of a room and pillar mine is
construction. 2007 WL 924463, at *6. As to the question of
whether a mine is an improvement, the court noted that Illinois
law requires an examination of a number of factors to determine
whether an addition to property is an improvement. The factors to
be considered include whether the addition is a valuable addition
to the property, whether it adds utility to the property and adapts
it to a further or additional purpose, whether it is permanent, and
whether it adds value to the property. Examining these factors, the
court concluded that a coal mine is an improvement. Id. at *6-7.
Accordingly, the court ruled that the 10-year statute of repose
barred both common law and statutory claims for subsidence dam-
age arising out of a mine that had closed more than 40 years prior
to the subsidence.

SM ALL M INER PREVAILS IN FILING DISPUTE

In Dimitrov v. Norton, No. CV-06-58-BLG-RFC, 2007 WL
894215 (D. Mont. Mar. 14, 2007), the U.S. District Court for Mon-
tana reversed the decision of the IBLA that had invalidated the
claimant’s mining claims on the basis of a defective small miner
certification under 30 U.S.C. § 28f(d)(1). The court adopted the
magistrate judge’s findings and recommendations that concluded
that although the claimant’s filing did not meet all of the require-
ments for a small miner certification, the omissions were curable,
not fatal, defects. The claimants timely filed a document, entitled



page 4 MINERAL LAW NEWSLETTER

“Affidavit of Annual Representation Work,”which listed the claims,
their serial numbers, the owners of the claim, and described the
assessment work that had been conducted on the claims. 2007 WL
894215, at *3. The filing was not signed and did not “certify” that
each owner owned less than 10 claims or that the assessment work
had been performed, as required by the small miner statute. Never-
theless, as the magistrate observed, these facts were evident from
the face of the document, and the document “easily could and
should have been construed” as a request for waiver. Id. at *4.
Rejecting the “bright-line test” adopted by the BLM and the IBLA,
the magistrate concluded that the lack of certifying language and
a signature were curable defects that did not render the claims
void. Id. at *5.

M INER LOSES FILING DISPUTE OVER POSTM ARKS

The court in Utah Marblehead, LLC v. Kempthorne , No.
05-00844 (HHK), 2007 WL 1020822 (D.D.C. Mar. 29, 2007),
upheld IBLA’s conclusion that a stamp from a private postage
meter stamping machine is not the postmark of a “bona fide de-
livery service” that could serve as evidence that maintenance fees
were timely filed. The claimant argued that it had postmarked the
envelope containing the fee payment for 96 unpatented mining
claims with a private postal meter and delivered it to the U.S.
Postal Service prior to the filing deadline. The envelope was re-
turned to the sender with no stamps indicating it had been handled
by the post office. Fifteen days after the filing deadline, the fees
were delivered to BLM by overnight courier. Id. at *1.

BLM regulations provide that a maintenance fee filing is
considered timely if it is received within 15 days after the filing
deadline and the package containing the payment is postmarked
by a “bona fide delivery service” prior to the filing date. 43 C.F.R.
§ 3833.0-5(m) (2001) (similar provision now codified at 43 C.F.R.
§ 3830.24). IBLA concluded that because a private postal meter
is in the control of the claimant, the meter’s stamp cannot be con-
sidered the postmark of a bona fide delivery service. Accordingly,
it ruled that the claimant’s filing was not timely and the claims
were void. 2007 WL 1020822, at *4. Deferring to the agency’s
interpretation of its own regulations, the D.C. district court agreed
and upheld the IBLA’s decision. Id. at *5.

COM PETING USES UNDER THE M INING CLAIM S RIGHTS

RESTORATION ACT M UST BE SUBSTANTIAL, BUT NEED NOT

BE ECONOM ICALLY QUANTIFIABLE

The Mining Claims Rights Restoration Act of 1955 (MCRRA)
opened lands withdrawn for power sites to mining location, but
placed restrictions on placer claims located within such sites.
30 U.S.C. §§ 621-625. Under the statute, a placer claimant can
conduct no operations on the claim until 60 days after filing the
notice of location with BLM. During the 60-day period, the De-
partment of the Interior can notify the claimant that it intends to
conduct a hearing as to whether placer mining operations would
substantially interfere with other uses of the land included within
the claim. If the agency determines that the benefits of mining are
outweighed by the injuries mining would cause to other uses of
the land, it can prohibit mining. E.g., United States v. Stone, 136
IBLA 22, 32, GFS(MIN) 46(1996). A recent IBLA decision, United

States v. Eno, 171 IBLA 69, GFS(MIN) 4(2007), examines the
nature of the balancing analysis required by the MCRRA. Eno

was an appeal by the Forest Service from an administrative law
judge’s (ALJ) decision to allow placer mining operations to be
conducted within a power site. Although IBLA ultimately agreed
with the ALJ that placer mining would not substantially interfere
with competing uses of the land, it disagreed with much of the
ALJ’s reasoning, and in doing so clarified the factors to be con-
sidered in an MCRRA analysis.

In considering the competing uses and values of the land, the
ALJ discounted the scenic, cultural, and geological values of the
land, because the Forest Service had failed to provide any evi-
dence of the economic value of those resources. 171 IBLA at 94.
The IBLA rejected the analysis, citing United States v. United

Mining Corp., 142 IBLA 339, GFS(MIN) 38(1998), in which the
Secretary of the Interior overruled the IBLA’s holding that in de-
termining whether land is chiefly valuable for building stone under
the Building Stone Act, 30 U.S.C. § 161, only economic values of
the land can be considered. The IBLA reasoned that like the Build-
ing Stone Act, the MCRRA does not limit what kind of uses may
be considered in weighing the competing uses of the land. Ac-
cordingly, in making the comparison required by the statute, the
agency has discretion to consider unquantifiable uses, including
conservation and preservation uses. 171 IBLA at 94.

The Forest Service argued that the ALJ had erred in conclud-
ing that only substantial competing uses can be considered in an
MCRRA analysis, arguing that even insubstantial interests should
be considered and protected from mining if they outweigh the
value of the mining. Looking to established precedent on the issue,
IBLA disagreed. It concluded that in weighing the benefits and
injuries of mining within power sites, Interior can consider only
“substantial” competing uses of the land. Id. at 93 & 102, n.15.

In addition, the IBLA concluded that in assessing the harm
posed by mining, the agency must consider all types of legal placer
mining operations, not just the particular method proposed by the
miner. In assessing the impact of mining within the power site, the
ALJ had considered only the impact of the particular mining meth-
od proposed by the mining claimant, without considering more
intrusive methods that legally could be used. IBLA rejected that
reasoning. Observing that because Interior has only one opportu-
nity to consider whether mining on a mining claim within a power
site is appropriate, that determination must address all legal meth-
ods that might be suitable to extract the deposit. Id. at 98-99.

The claim at issue in Eno contained both gold and travertine
deposits, which the claimant contended was an uncommon variety.
The ALJ, however, concluded that he need only consider the im-
pact of gold mining on the power site uses, because extraction of
travertine is done by quarrying methods and not traditional placer
mining methods. Thus, the ALJ applied a literal reading of the
statute, which in his view only allowed a consideration of “placer
mining operations.” IBLA readily dismissed the reasoning. Be-
cause building stone is located with placer claims, the Board con-
cluded that whatever mining method is used to extract the mineral
“necessarily constitutes placer mining operations.” Id. at 97-98.

Despite its disagreement with the ALJ’s reasoning, the IBLA
affirmed the judge’s conclusion that mining should be allowed in
the power site. While it agreed with the Forest Service that the
ALJ had improperly discounted the cultural and geologic values
of the area (which the Board concluded were substantial uses of
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the land) and failed to account for all of the impacts mining might
have on those values, the Board nevertheless concluded that the
Forest Service had failed to establish a credible case that, in light
of the regulatory constraints that would be imposed on the opera-
tion, mining in the power site would substantially interfere with
the competing uses of the land. Id. at 100-01.

NOTATION RULE—A  RULE OF FAIRNESS?

Joe R. Young, 171 IBLA 142, GFS(MIN) 8(2007), is another
in a series of notation rule decisions in which IBLA has ruled that
notation of the existence of a segregation on BLM’s master title
plats and historical indices closes the land to entry, even when
the underlying segregation is void. Young involved location of a
mining claim on land that the records of BLM’s Alaska Office in-
dicated were located in the Chugach National Forest (established
in 1909) and had been selected by the State of Alaska in 1963 in
satisfaction of its state land grant. The filing of a state selection for
national forest lands has no segregative effect, because forest lands
are not available for state selection. Nevertheless, IBLA concluded
that the notation rule precludes entry until the notation is removed.
As it has in the past, IBLA emphasized that the notation rule is
required by fairness—it allows the public to rely on notations in
the agency’s records and affords everyone an equal opportunity
to file entries or mining claims. Id. at 146, n.4.

Young is interesting, not because of the result—which was
predictable—but because of the history of the state selection and
the concurring opinion’s comments regarding that history and the
continued viability of the notation rule. The selection, A-058731,
was filed in 1963. In 1985, IBLA issued two decisions that consid-
ered, but did not decide, whether the selection was void or void-
able. Instead, in both cases IBLA concluded it need not address the
validity of the underlying selection because the notation rule oper-
ated to segregate the land from entry. B. J. Toohey, 88 IBLA 66,
105, n.12, 92 I.D. 317, GFS(MIN) 118(1985); David Cavanagh,
89 IBLA 285, 92 I.D. 564, GFS(MIN) 162(1985) (both cases aff’d

sub nom. Cavanagh v. Hodel, No. 86-041Civil (D. Alaska Mar. 18,
1988)). See Young, 171 IBLA at 145, n.6 (noting treatment of the
state selection in Toohey and Cavanagh). It appears, however, that
BLM itself rejected the selection in 1985, presumably because it
was illegal. 171 IBLA at 147. Thus, although the selection was in-
valid from its inception and BLM was aware of the invalidity of
the selection for at least 20 years, it allowed the notation to remain
on its records, effectively barring any entry on the land for 43 years.

Judge Harris, in a concurring opinion, discussed this history,
and concluded that the effect of the notation rule in this case was
not fairness but to treat “all citizens equally unfairly.” The rule
has functioned to allow “egregious agency inaction” to create a
“de facto closure of public lands to all entry for forty-three years.”
The Judge concluded by observing, “Surely there is a better way
to ensure fair entry onto the public lands.” Id. at 147-48.

F E D E R A L  —  O I L  &  G A S

continued from page 1

this coordination applies during the application for permit to drill
(APD) stage rather than the oil and gas lease sale stage. This ana-
lysis is supported by the fact that no surface disturbance can occur

prior to the issuance of an APD which, in turn, requires the BLM’s
completion of a National Environmental Policy Act (NEPA) ana-
lysis on the Subject Area which will include consultation and co-
ordination with Wyoming state policies, procedures, and guide-
lines as they relate to the crucial winter range. The IBLA further
held that the BLM complied with the MOU when it provided the
Wyoming Game and Fish Department with notice of the oil and
gas lease sale five months prior to the sale and received no objec-
tion from the department.

Section 302(b) of FLPMA requires the BLM to take any ac-
tion necessary to prevent unnecessary or undue degradation of
public lands. WOC argued that the BLM violated section 302(b)
because it did not consider Wyoming policies prior to the lease
sale. The IBLA determined that BLM’s analysis of Wyoming state
policies, procedures, and guidelines during the APD process to
determine the degradation of the crucial winter range satisfies sec-
tion 302(b) of FLPMA. The IBLA also held that WOC presented
no evidence that the oil and gas lease sales would result in adverse
impacts to the big game in the Subject Area and, therefore, the
IBLA could not analyze whether an injury may occur as a result
of the lease sales.

IBLA  HOLDS THAT BLM  INSTRUCTION M EM ORANDUM  IS

NOT BINDING

In another case, the Wyoming State Office of the Bureau of
Land Management (BLM) denied the Wyoming Outdoor Council
and Biodiversity Conservation Alliance’s (collectively, WOC) pro-
test of the sale of nine parcels in a federal oil and gas lease sale.
In Wyoming Outdoor Council, 171 IBLA 153, GFS(O&G) 3(2007),
the Interior Board of Land Appeals (IBLA) affirmed the BLM’s
decision that the Instruction Memorandum (IM) at issue had no
application to the issuance of oil and gas leases and that an IM is
not binding on the IBLA or the public at large.

Certain parcels of land in the sale (Subject Area) contained
big game migration routes. Prior to the sale, the Director of the
BLM issued IM 2004-194 (Change IM) that instituted a policy
that the BLM field offices consider Best Management Practices
(BMPs) in their National Environmental Policy Act (NEPA) ana-
lysis to mitigate impacts to surface and subsurface resources and
to encourage operators to consider BMPs during the APD process.
WOC argued that the Change IM required the BLM to evaluate
BMPs when taking leasing actions on the Subject Area and that
the BLM should have prepared new NEPA documentation addres-
sing BMPs prior to the lease sale. In affirming the BLM, the IBLA
held that the Change IM does not require BMPs to be considered
at the oil and gas leasing stage and the appropriate time for the
evaluation of a BMP is at the APD stage of development. The IBLA
further mandated that the BLM’s IM only provides internal poli-
cies that are not binding on the IBLA or the public at large be-
cause the guidance provided in an IM is not a duly promulgated
regulation under the Administrative Procedure Act.

IBLA  UPHOLDS APPROVAL OF PACIFIC RIM  SHALLOW  GAS

EXPLORATION AND DEVELOPM ENT PROJECT

The Wyoming State Office of the Bureau of Land Manage-
ment (BLM) approved the Rock Springs Field Office’s decision
approving the Pacific Rim Shallow Gas Exploration and Develop-
ment Project (Project). The Project consists of drilling and devel-
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oping up to 120 natural gas wells, roads, and pipelines on approxi-
mately 47,589 acres in Sweetwater County, Wyoming. The Biodi-
versity Conservation Alliance and Wyoming Wilderness Association
(collectively, BCA) appealed the BLM’s decision that no signifi-
cant impact would occur as a result of the Project. In Biodiversity

Conservation Alliance, 171 IBLA 218, GFS(O&G) 4(2007), the
Interior Board of Land Appeals (IBLA) affirmed the BLM decision
and held that the Project was supported by an existing Environ-
mental Assessment (EA), Resource Management Plans (RMPs),
and the Rock Springs Field Office’s Decision Record/Finding of
No Significant Impact (DR/FONSI), and that the BLM did not have
to conduct additional National Environmental Policy Act (NEPA)
analysis until the application for permit to drill (APD) stage of
development on the Project.

In preparation of the section of the EA regarding the effects
that drilling may have on sage grouse habitat within the Project
area, the BLM analyzed various EAs, RMPs, and the DR/FONSI.
The BLM determined that any effects were either not significant
or could be mitigated to insignificance and that a further analysis
of the matter would be undertaken at the APD stage of develop-
ment. The BLM also considered various alternatives, i.e., S-turn
directional drilling and larger buffer zones, for the construction
and development of the Project. The BCA argued that the BLM
violated the procedural requirements of section 102(2)(C) of NEPA
because it failed to take a “hard look” at the likely environmental
impacts on the greater sage grouse and to consider alternatives to
the Project. In affirming the BLM’s actions, the IBLA held that the
BLM was not required to prepare an Environmental Impact State-
ment under 102(2)(C) of NEPA prior to approval of the Project
because (1) the BLM will conduct a site-specific environmental
review at the APD stage, and (2) the Project will not have any sig-
nificant impact on the human, natural, or physical environment.

BCA also argued that the BLM violated section 7 of the En-
dangered Species Act because it failed to consult with the Fish
and Wildlife Service (FWS) when it determined the effects the
Project may have on four threatened and endangered Colorado
River fish species. The IBLA held that the BCA failed to acknowl-
edge that formal consultation is not required when the BLM de-
termines that the proposed action “may affect, but is not likely to
adversely affect,” or there will be “no effect” on threatened and
endangered species. The BLM provided in its EA, as well as sub-
sequent letters to the FWS, that the Project will have “no effect”
on the four threatened and endangered Colorado River fish species
and the FWS concluded that no consultation was required under
NEPA. Adhering to the plain language of NEPA, the IBLA held
that the BLM was not required to formally consult with the FWS
concerning the impact of the Project on the four threatened and
endangered Colorado River fish species during the approval stage
of the Project.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

FOREST SERVICE ISSUES NEW  CATEGORICAL EXCLUSIONS

FOR OIL AND GAS ACTIVITIES

On February 15, 2007, the Forest Service revised its proce-
dures for implementing the National Environmental Policy Act of
1969 (NEPA), 43 U.S.C. §§ 4321-4347, authorizing categorical
exclusions to facilitate oil and natural gas activities on National
Forest System lands. 72 Fed. Reg. 7391 (Feb. 15, 2007). Catego-
rical exclusions are defined as actions that do not individually or
cumulatively have a significant effect on the human environment
and, therefore, do not require further analysis and documentation
in either an environmental assessment (EA) or environmental im-
pact statement (EIS). 40 C.F.R. § 1508.4. The Forest Service issued
the new categorical exclusions in response to Executive Order
13212 which requires federal agencies to expedite the increased
supply and availability of energy to the nation. The new catego-
rical exclusions allow the Forest Service to approve a Surface Use
Plan of Operations for oil and natural gas exploration and initial
development activities associated with or adjacent to a new oil
and/or gas field or area so long as the approval will not authorize
activities in excess of any one of the following:

(1) one mile of new road construction;

(2) one mile of road reconstruction;

(3) three miles of individual or co-located pipelines
and/or utilities disturbance; or

(4) four drill sites.

See Forest Service Handbook (FSH) 1909.15, ch. 30, § 31.2, ¶ 17.
According to the Forest Service’s internal policies, categorical
exclusions are not to be used when extraordinary resources, such
as endangered or threatened species or inventoried roadless areas,
may be impacted. FSH 1909.15, ch. 30, § 30.3.

The proposed categorical exclusions were originally released
for public comment on December 13, 2005. 70 Fed. Reg. 73,722
(Dec. 13, 2005). The new categorical exclusions became effective
February 15, 2007.

BLM  AND FOREST SERVICE ISSUE NEW

ONSHORE ORDER NO . 1

On March 7, 2007, the Bureau of Land Management (BLM)
and the Forest Service issued a new Onshore Oil and Gas Order
No. 1, Approval of Operations, revising the existing Onshore Oil
and Gas Order No. 1 which had been in effect since October 21,
1983. 72 Fed. Reg. 10,308 (Mar. 7, 2007). The revision was nec-
essary due to provisions of the 1987 Federal Onshore Oil and Gas
Leasing Reform Act, the Energy Policy Act of 2005, and various
legal opinions and court cases issued since the original Onshore
Order No. 1 was published. The new Onshore Order significantly
revised the procedures for filing an application for permit to drill
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(APD) including requirements for the submittal of a complete
APD package. Under the new Onshore Order, an APD package
must contain a Drilling Plan, Surface Use Plan of Operations, evi-
dence of bond coverage, and Operator Certification. The new On-
shore Order clarifies the regulations and procedures that are to be
used when operating on split estate lands, including those lands
within Indian country. It also addresses using Master Develop-
ment Plans to approve multiple well development proposals and
encourages the voluntary use of Best Management Practices as
part of the APD processing. Finally, it requires additional bonding
on certain off-lease facilities and clarifies the BLM’s authority to
require this.

In particular, operators will note that, under the new Onshore
Order, the owners of split estate lands are entitled to attend onsite
inspections as part of the APD approval process. Further, split es-
tate surface owners have the right to appeal the adequacy of bonds
when operators and surface owners are unable to reach a surface
access agreement. The new Onshore Order also makes onsite in-
spections mandatory, as compared to the voluntary procedure used
under the 1983 order. An APD is not considered complete until
after the onsite inspection has been conducted; thus, the 30-day
time frame in which the BLM is required to process the APD does
not begin until after the onsite inspection. On National Forest Sys-
tem lands, the 30-day time frame does not begin until the Forest
Service has approved a Surface Use Plan of Operations. As always,
APDs cannot be approved without adequate NEPA analysis. The
new Onshore Order became effective May 8, 2007, and should be
carefully reviewed by operators, practitioners, and other interested
parties. 72 Fed. Reg. 10,608 (Mar. 9, 2007).

C O L O R A D O  —  M I N I N G

H O W A R D  R .  H E R T Z B E R G

—  R E P O R T E R  —

COUNTY BAN ON USE OF CYANIDE IN M INING OPERATIONS

UPHELD BY COURT OF APPEALS

Colorado Mining Ass’n v. Board of County Commissioners,
No. 05CA1996 (Colo. Ct. App. 2007) involves an action by the
Colorado Mining Association (CMA) challenging amendments to
Summit County’s land use and development code. The amend-
ments banned “any mining or milling operation that utilizes cya-
nide and other toxic or other toxic/acidic ore-processing reagents
in heap or vat leach applications in any zoning district” and set
“performance standards for designated chemicals and hazardous
materials.” Because the CMA had not applied for a permit, the
suit sought “facially to invalidate” the amendments.

The trial court held that the amendments were expressly pre-
empted by the Mined Land Reclamation Act (MLRA). The court
of appeals held that the performance standards were preempted,
but that “the ban on cyanide and other reagents in leach applica-
tions is not preempted.” In a nutshell, the court of appeals’ ration-
ale for upholding the ban appears to be that the ban does not seek
to regulate any aspects of actual mining operations (including, in
particular, reclamation activities), but instead simply prohibits cer-
tain types of mining operations; in other words, since the ban

precludes such operations from ever being conducted in the first
place, Summit County is not regulating the conduct of such opera-
tions and as such there can be no conflict with the MLRA.

The opinion included a detailed discussion of preemption,
noting that a statute can preempt local regulations by expressly
providing for preemption. Also, preemption can be inferred “if the
statute impliedly evinces a legislative intent completely to occupy
a given field.” Finally, there could be partial preemption. Against
that framework, the opinion included a lengthy discussion of the
interplay between the amendments to Summit County’s land use
and development code and the MLRA.

The court of appeals in large part appears to have based its
decision on a county’s zoning powers. It noted that a 1983 court
of appeals’ case in effect held that the MLRA “does not prohibit
local regulation by permit of all aspects of land use for mining,
including the location of mining operations” (citing C & M Sand

& Gravel v. Board of County Commissioners, 673 P.2d 1013,
1017 (Colo. Ct. App. 1983)), and further noted that the MLRA was
amended after C & M  was decided but the amendments to the
MLRA did not alter the judicial construction that C & M  had
given the MLRA. As such, C & M’s interpretation of the MLRA
was deemed to have been ratified. Having determined that Summit
County has broad zoning powers with respect to mining, and having
determined that the ban applies before mining even takes place,
the court of appeals consequently had no problem upholding that
ban. There is a strongly worded dissent regarding the ban.

A petition for rehearing was filed on April 5, 2007, but at the
time of this report a decision on the petition had not been issued.
Ultimately, the Colorado Supreme Court may have to resolve this
dispute.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS UPHOLDS JURY VERDICT FOR

UNDERPAID ROYALTIES

In Clough v. Williams Production RMT Co., 673 P.3d 1013
(Colo. Ct. App. 2007), petition for certiorari filed April 2, 2007, No.
07SC199, the court of appeals rejected arguments regarding evi-
dentiary rulings, jury instructions, and how damages were calcula-
ted, and affirmed a judgment based on a jury verdict awarding the
mineral owner $4,091,561.30 in damages. Clough sued Williams
alleging that royalties had been underpaid because Williams failed
to account for all of the gas obtained, failed to pay the full amount
due for the natural gas liquids removed from the gas stream, and
improperly deducted the cost of gathering, processing, and trans-
porting the gas to the commercial marketplace.

At trial, Williams sought to introduce evidence that it had re-
ceived an offer in 1984 to purchase gas at the wellhead. The trial
court excluded evidence of this offer and other pre-1992 sales and
marketing evidence. The court of appeals upheld the trial court’s
exclusion of this evidence, after reviewing the history of the natu-
ral gas industry, noting that prior to deregulation most gas was
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purchased at or near the wellhead and now most gas is purchased
away from the wellhead. F.E.R.C. Order No. 636 was issued in
1992, requiring interstate pipelines to “unbundle” transportation
services and to provide transportation services to others that wished
to ship gas. The appellate court noted that the case involved gas
sold from February 1996 to February 2004 and agreed with the
trial court that the pre-1992 evidence was too dissimilar and too
remote to be relevant to the claims involved in the case.

The court of appeals also rejected Williams’s appeal chal-
lenging the jury instructions. The opinion does not set forth the
language of the disputed jury instructions. The court of appeals
cites Rogers v. Westerman Farm Co., 29 P.3d 887 (Colo. 2001)
holding that whether a lessee acted in bad faith is a separate issue
from the determination of marketability for the purpose of alloca-
ting costs and calculating royalty payments, and that these issues
should be addressed and instructed upon separately. The court re-
jected Williams’s argument that the jury instructions in this case
violated the principles expressed in Rogers. The court also rejec-
ted Williams’s arguments that the jury should have been instruc-
ted that the leases were silent on the allocation of costs. The opin-
ion notes that the jury had been instructed that the leases were to
be strictly construed against the lessee.

On the question of damages, the court found that the plain-
tiff’s expert analysis, based on data from February 1996 to De-
cember 1999, was adequate. The time period covered by the claim
extended to February 2004. The court cited cases from other states
for the proposition that loss involving royalties is, by its nature,
difficult to show. The court noted that the expert had spot-checked
her calculations with data from one month in 2001, there had been
extensive cross-examination of the expert’s analysis, and the jury
heard this testimony and was responsible for weighing it and de-
termining the amount of damages.

Although it was not included in the appeal, it is interesting
that plaintiffs had made a claim for violation of the Colorado Con-
sumer Protection Act and for triple damages. The trial court granted
Williams’s motion at trial for judgment notwithstanding the ver-
dict as to the Consumer Protection Act claim and denied Clough’s
motion for treble damages.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

TITLE SEARCH ROLL OF THE DICE: BUYER LOSES

The case of Alamac LLC v. Travelers Bank & Trust, FSB,
941 So. 2d 219 (Miss. Ct. App. 2006) demonstrates what can hap-
pen when a buyer of real property fails to examine the general in-
dex of county records. Mississippi land records are maintained by
the Clerk of the Chancery Court of the county in which the land
is situated. Miss. Code Ann. § 89-5-33 requires the Chancery Clerk
to maintain a general direct/reverse index or grantor/grantee index
and a sectional index (tract index) in which land instruments are
entered under the government survey section in which the lands
are located. This statute also requires that there be entered on each
instrument submitted for filing “an indexing instruction” stating

the section number and other data to aid the recorder in indexing
the instrument.

Prior to 1994, Mississippi law did not require that a sectional
index be maintained. Nevertheless, over the years nearly every
county in the state established one as an accommodation. A few
counties did not. For example, Adams County, the county seat of
which is Natchez, for many years did not have a sectional index
because of the numerous irregularly sized and configured private
land grants in the county. These land grants, which were made by
England, France, and Spain prior to U.S sovereignty were often
described with reference to the Mississippi River, making it im-
practical, if not impossible, to maintain a sectional index.

Under a dual index system, the practice for examining title is
to examine the sectional index in order to establish a “chain of
title,” i.e., a list of the owners and the time periods in which they
owned the land. The general index is then searched with respect
to each owner for the time period in which the land was owned.
Such title examinations can be time consuming and expensive par-
ticularly in Mississippi counties that had oil and gas exploration
activities for many decades.

Because of the time and expense, some Mississippi operators
limit title examinations to the sectional index and assume the risk
associated with not examining the general index absent an obvious
problem. Operators also use a graduated level of title security. For
leasing purposes the examination will be limited to the sectional
index. For drilling or division order purposes the examination will
include both the sectional and general index. For a large area of
interest, where land transactions have been numerous and land
subdivided, horizontally and vertically, due to oil and gas opera-
tions, the trade-off is probably a prudent business practice. In any
event, it is an accepted practice.

An occasion when the odds caught up with a buyer is repor-
ted in Alamac. A land owner mortgaged property to Travelers. The
deed of trust correctly described the property on the face of the
instrument. The indexing instruction, however, contained an error,
placing the land in another section. The deed of trust was filed for
record and correctly entered in the general index and incorrectly
entered under the wrong section in the sectional index. Later the
land owner agreed to sell the property to Alamac. Before the sale,
Alamac caused a title search to be made. The title search was lim-
ited to the sectional index and, as a result, did not reveal the mort-
gage in favor of Travelers. The opinion does not indicate whether
the failure to examine the general index was a conscious business
decision or resulted from an oversight. It is hard to believe it is the
latter as no one familiar with Mississippi title examinations could
forget the general index.

The transaction closed and thereafter Travelers began fore-
closure proceedings. Alamac then filed suit asserting that it was
a bona fide purchaser for value without notice of the deed of trust
and asking for declaratory judgment that Travelers’ interest in the
property was subordinate and junior to Alamac’s interest. The trial
court held the general index remains the official index primarily
relied upon in the State of Mississippi and that any document cor-
rectly indexed in such index will stand as constructive notice for
any particular purpose. The Mississippi Court of Appeals affirmed
the trial court. This is in line with the provisions of Miss. Code
Ann. § 89-5-32, which specifically provides that: “[i]n the event



MINERAL LAW NEWSLETTER page 9

of conflict between the general and the sectional indices, the
notice imparted by the general index shall prevail except to the
extent the land is described by lot number for platted subdivisions,
official surveys and unofficial subdivisions and surveys com-
monly in use, the sectional index shall prevail.” 941 So. 2d at 221.
In other words, if it is “country land” the general index will pre-
vail. If it is a platted subdivision with lots and blocks, the sub-
division plat index will prevail. The appeals court concluded:
“Alamac had a duty to search the general index, as it would pre-
vail over an incorrect entry in the sectional index.” Id. The buyer
lost this one. Let’s hope this does not happen to an operator after
it drills a successful well.

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

PROPER CONSTRUCTION OF JOINT OPERATING AGREEM ENT

The Nebraska Supreme Court issued a decision in Coral Pro-

duction Corp. v. Central Resources, Inc., 273 Neb. 379, 730
N.W. 2d 357 (Neb. 2007), which involved a dispute between oil
and gas companies over the proper construction of executory prom-
ises under a joint operating agreement (JOA). The parties had
used the 1977 version of Form 610, Model Form Operating Agree-
ment, developed by the American Association of Petroleum Land-
men and had made several amendments by interlineations in the
JOA. The dispute centered on the JOA provision relating to the
preferential right to purchase and exceptions thereto. The JOA made
an exception to the preferential purchase right when a party is
selling substantially all of its assets to a nonaffiliated third party.
The court concluded that the sale of all or substantially all of a
party’s assets to one or more nonaffiliated third parties would not
trigger the preferential right to purchase provision in the JOA.

Central Resources, Inc. (Central) and Coral Production Cor-
poration (Coral) initially entered into a joint venture agreement in
1988 to purchase oil and gas interests in Nebraska from Marathon
Oil Company. In 1989, immediately after the sale, Central entered
into a JOA with Coral and two other corporate entities, which
designated Central as the operator of the properties. The court
found that the parties began having disputes over low production
and performance as early as 1990. In 2000, Central offered for
sale all of its assets and overriding royalty interests in four states
including Nebraska. Central ultimately sold all of its assets in
Nebraska to EXCO Resources, Inc. (EXCO). EXCO eventually
transferred overriding royalty interests in the Nebraska assets to
Paul Zecchi, Central’s chief executive officer.  EXCO and Zecchi
were both parties to this lawsuit. Coral claimed it had a preferen-
tial right to purchase the assets under the JOA, based in part on
the fact that Central sold all of its assets to more than one party.

The case was essentially one of contract interpretation. Al-
though the model JOA provided that the governing law for any
disputes would be “the law of the state in which the Contract Area
is located,” the parties added a provision that Texas law would
govern any disputes between the parties. The court found that
because the dispute involved a contract claim to purchase property

interests rather than one affecting title to Nebraska property di-
rectly, the parties could choose Texas law to govern. The court
applied Texas law accordingly.

Coral argued that Central’s sale of assets did not fall within
the exception to preferential right to transfer because the sale was
to more than one nonaffiliated third party. The court found, how-
ever, that the definitions in the JOA provided that words used in
the singular include the plural and vice versa unless the context
indicates otherwise.

With regard to the transfer of overriding royalty interests, the
court noted that “[n]either the JOA nor Texas law limits the op-
portunity to purchase ‘valuable rights’ in the subject property to
operating rights” and that the parties’ amendment to the JOA in-
cluded overriding royalty interests in those interests Central ac-
quired. The question left for the court was whether the transfer
between EXCO and Zecchi constituted an arm’s-length transac-
tion or a “sale.” The court remanded to the district court for further
proceedings the question of whether a sale of overriding royalty
interests had occurred and whether the transfer triggered Coral’s
preferential right to purchase.

N E W  M E X I C O  —  O I L  &  G A S

J O H N  S .  N E L S O N

—  R E P O R T E R  —

SURFACE OW NERS PROTECTION ACT

Effective July 1, 2007, Governor Richardson signed into law
the Surface Owners Protection Act (Act). 2007 N.M. Laws ch. 5.
It is not yet known where the Act will be codified in N.M. Stat.
Ann. The Act changes long-standing New Mexico case law pro-
viding that an oil and gas operator (1) has the right to use such
portion of the surface of land as is reasonably necessary for oil
and gas operations, and (2) need not compensate the surface owner
for such operations if operations are not negligently conducted,
unreasonable, or excessive, subject to a duty to reasonably accom-
modate the surface owner’s uses.

The Act applies to oil and gas operations conducted on “pri-
vate fee surface land” (not defined) owned by a “surface owner,”
defined as “a person who holds legal or equitable title, as shown
in the records of the county clerk, to the surface of the real prop-
erty on which the operator has the legal right to conduct oil and
gas operations.” At least one commentator has stated that the Act
only applies to situations in which the owner of the surface estate
does not also own the mineral estate. However, this writer sug-
gests that it is not clear if this was the intent of the drafters of the
Act. Nowhere does the Act specifically state that it applies only
to situations in which the surface owner owns no interest in the
mineral estate. The Act also applies to situations in which a sur-
face lessee incurs damages to leasehold improvements as a result
of oil and gas operations. Presumably, this means that the Act ap-
plies to damages incurred by a surface lessee even if the owner of
the leased surface is a governmental entity.

The heart of the Act is section 4, which requires the operator
to compensate the surface owner for damages “for loss of agricul-
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tural production and income, lost land value, lost use of and lost
access to the surface owner’s land and lost value of improvements
caused by oil and gas operations.” Such compensation payments
“only cover land affected by oil and gas operations.” The Act does
not otherwise set out the elements of, scope of, or standards for
measuring the enumerated items for which compensation is re-
quired. Section 4 also requires the operator to compensate a sur-
face lessee “for any leasehold improvements damaged as a result
of the operator’s oil and gas operations if the improvements are
approved and authorized by the surface owner.” Finally, section
4 requires the operator to “reclaim all the surface affected by the
operator’s oil and gas operations.” The term “reclaim” means “to
substantially restore the surface affected by oil and gas operations
to the condition that existed prior to oil and gas operations, or as
otherwise agreed to in writing by the operator and surface owner.”
The Act does not state when or how often such reclamation must
be undertaken.

Section 5 of the Act requires the operator to give the surface
owner five business days notice by certified mail or hand delivery
prior to entering the land for activities that do not disturb the sur-
face, “including inspections, staking, surveys, measurements and
general evaluation of proposed routes and sites for oil and gas
operations.” Section 5 also requires the operator to give the sur-
face owner 30-calendar days notice by certified mail or hand de-
livery before first entering the land to conduct oil and gas opera-
tions. The Act does not state whether notice is effective when it is
mailed or received. However, it does state that notice is deemed
to have been received five days after certified mailing, or imme-
diately upon hand delivery.

Section 5 contains detailed requirements for the 30-day notice,
which must be accompanied by a copy of the Act and a proposed
surface use and compensation agreement (surface agreement). Sec-
tion 5 also contains detailed requirements for the proposed surface
agreement. The surface owner may accept or reject the proposed
surface agreement, but an acceptance must be made within 20 cal-
endar days after receipt by the surface owner or it is deemed to be
rejected. The Act does not set out a required method for accep-
tance, nor does it state whether an acceptance is effective when
communicated, mailed, or received by the operator. If the proposed
surface agreement is rejected or deemed rejected, the parties are
free, but not required, to negotiate an alternate form of surface
agreement.

If the parties fail to enter into a surface agreement within
30 days after the surface owner’s receipt of the 30-day notice,
section 6 permits the operator to enter the land and conduct oil
and gas operations without a surface agreement in place, provided
the operator first satisfies one of two requirements. The operator
may “[deposit] a surety bond, letter of credit from a banking insti-
tution, cash or a certificate of deposit with a New Mexico surety
company or financial institution for the benefit of the surface owner
in the amount of . . . $10,000 per well location.” Or, the operator
may “[post] a blanket surety bond, letter of credit from a banking
institution, cash or a certificate of deposit with a New Mexico sure-
ty company or financial institution in the sum of . . . $25,000.” A
blanket bond suffices for all oil and gas operations undertaken by
the operator in New Mexico, provided that if any portion of the

bond or other deposit is ever paid to a surface owner, it must be
replenished to remain effective as a blanket bond.

If there is no surface agreement in place and the operator
enters the land and conducts oil and gas operations, the surface
owner may file suit to collect any amounts to which the surface
owner is entitled under section 4. In such case, the court may,
under section 7(A) of the Act, award attorney’s fees and costs if
the operator conducts operations without providing the required
30-day notice, or if the operator fails to satisfy the bonding re-
quirements before entering. If a surface agreement is in place, the
court may award fees and costs if the operator conducts opera-
tions outside the scope of the surface agreement and knew or should
have known such operations would be conducted. Similarly, the
court may award fees and costs to the operator if the surface owner
fails to exercise good faith in complying with the provisions of the
Act or a surface agreement. In addition to the foregoing, under
section 7(B) the court may award treble damages if it finds, by
“clear and convincing evidence,” that the operator willfully and
knowingly entered the land for the purpose of commencing the
drilling of a well without giving the required 30-day notice or
without satisfying the bonding requirements if there is no surface
agreement in place. The court may also award treble damages if
either the operator or the surface owner willfully and knowingly
violates any surface agreement.

The Act does not apply to “maintenance and ongoing produc-
tion activities related to an oil or gas well producing or capable of
producing oil or gas on June 30, 2007 for which the operator has
a valid permit from the [New Mexico Oil Conservation Divi-
sion].” However, re-entries, workovers, and other oil or gas opera-
tions pertaining to such wells are subject to the Act if the activities
“disturb additional surface.” The duty to “reclaim” the surface ap-
plies to any well that is not plugged and abandoned on July 1,
2007. The Act also does not apply to oil and gas operations con-
ducted within the scope of a surface agreement entered into prior
to July 1, 2007.

As mentioned above, there are several aspects of the Act that
are unclear or that leave various details unaddressed. Certainty in
these areas will have to await elaboration by the courts. In addi-
tion, a new section 2 was added to the final version of the Act be-
fore it was enacted, which resulted in renumbering several sections
of the Act. This is important because subsequent sections of the
Act make reference to previous sections by referring to their sec-
tion numbers. However, these references were not changed when
the new section 2 was added. The result is that several references
to previous section numbers are incorrect in the final version of
the Act. Once again, it will be interesting to see how the courts
deal with this.
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N O R T H  D A K O T A  —  M I N I N G

K E N  G .  H E D G E

—  R E P O R T E R  —

NORTH DAKOTA SUPREM E COURT CONFIRM S PERTINENT

M INERAL TITLE STANDARD

In Hild v. Johnson, 723 N.W.2d 389 (N.D. 2006), the North
Dakota Supreme Court held that a grant of an undivided mineral
interest expressed as a fraction conveys that quantum in the entire
described tract of land, even if the tract contains more or less
acreage than was contemplated by the parties, thereby confirming
the pertinent North Dakota mineral title standard. The court fur-
ther held that, when there is a discrepancy in a deed between the
specific description of the property conveyed and an expression
of the quantity conveyed, the specific description controls.

The dispute in Hild centered on mineral acres underlying the
Little Missouri River. Joe Hild acquired title to all of Section 21
in January 1960 by virtue of a marshal’s deed which described the
land conveyed as all of Section 21, “containing 582.76 acres, more
or less.” The 582.76 acres represented all of Section 21, less
57.24 acres underlying the river. At that time, it had not been con-
clusively determined whether the Little Missouri was navigable at
the time of statehood in 1889, leaving it unclear who owned the
minerals underlying the river. In March 1960, Hild conveyed an
undivided 382.76/582.76 interest in the oil, gas, and minerals in
all of Section 21 to J.E. and Thalia Harding. The deed described
the land as: “All of Section Twenty-one (21) in Township One
Hundred Thirty-nine (139) North of Range One Hundred Two
(102) West, containing 582.76 acres, more or less.” Subsequently,
in 1992, the Eighth Circuit upheld a federal district court’s ruling
that the Little Missouri River was not navigable at the time of
statehood and, therefore, the owners of the adjacent land owned
the minerals underlying the river. North Dakota v. United States,
972 F.2d 235 (8th Cir. 1992).

In 2000, Hild conveyed his mineral interests in Section 21 to
John Hild, Betty Jo Ridl, and Robert Hild (Hilds). The Hardings’
mineral interests in Section 21 had passed to Robert Johnson and
various other mineral owners (collectively Johnson). The Hilds
sought to quiet title to all of the mineral interests underlying the
river.

The court noted that the three most commonly used methods
of stating the quantum of a mineral interest conveyed or reserved
are by percentage interests, fractional interests, and interests de-
noted by a particular number of mineral acres. It pointed out that
there is generally no difference in consequences in the use of per-
centage interests versus fractional interests. However, a convey-
ance by a particular number of mineral acres can cause differing
consequences when the described tract of land contains more or
less than the assumed number of acres. Thus, the court followed
numerous authorities in holding that a transfer of an undivided
interest by fraction or percentage gives that quantum of interest in
the land described by the deed, to the extent the grantor has title
to such land. The grantee of a fractional or percentage mineral
interest gains by an excess of acreage and loses by a shortage of
acreage. On the other hand, the grantee of undivided mineral acres

neither gains nor loses by variations in acreage. His mineral acres
becomes the numerator and the grantor’s total acreage becomes
the denominator in calculating the fractional interest grantee owns
in the land. North Dakota Mineral Title Standard 3-02 is similarly
phrased.

The court, in Hild, held that the 1960 mineral deed expressly
conveyed an undivided interest, expressed as a fraction, in the
minerals in all of Section 21. As such, the grantees acquired the
stated fractional interest in all of the described tract, and gained
when there was an excess in acreage above the amount contem-
plated by the parties. Thus, the 1960 deed conveyed to the Hardings
an undivided 382.76/582.76 mineral interest in all 640 acres of
Section 21. The court did not, however, have the opportunity to
address the more interesting question of which controls when a
deed purports to convey or reserve minerals by recitation to both
a fractional or percentage interest and a certain quantum of min-
eral acres and the two conflict.

The court also held that, when there is a discrepancy in a
deed between the specific description of the property conveyed
and an expression of the quantity conveyed, the specific descrip-
tion is controlling. It noted that quantity “is the least reliable
of all elements in a description in a deed.” In Hild, the 1960 min-
eral deed granted a specific fractional interest in “All of Section
Twenty-one.” The court indicated that it would not look at the
quantity of land stated, that is, 582.76 acres, unless there was some
ambiguity or uncertainty in the other elements of description in
the deed. There being no such ambiguity, the Hardings and their
successors acquired an undivided 382.76/582.76 interest in the
minerals in all 640 acres of Section 21, including that portion un-
derlying the river.

S O U T H  D A K O T A  —  M I N I N G

M A X  M A I N

—  R E P O R T E R  —

IN SITU LEACH M INING RULES

As reported in the last issue of this Newsletter, the Board of
Minerals and Environment adopted administrative rules regarding
in situ leach mining on January 18, 2007. The rules are provi-
sionally effective until July 1, 2008. S.D. Codified Laws § 1-26-6.
On April 17, 2007, the Interim Rules Review Committee met to
consider the rules, and took no action to suspend any of them.

T E X A S  —  M I N I N G

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

COAL M INING PERM IT M AY BE EXTENDED FOR

ECONOM IC REASONS

In Railroad Commission v. Coppock, 215 S.W.3d 559 (Tex.
App.—Austin 2007, pet. filed), the court interpreted provisions of
the Texas Surface Coal Mining and Reclamation Act, which re-
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quires surface coal mine operators to obtain a permit from the
Texas Railroad Commission before mining. The permit automati-
cally expires three years after it is issued if mining has not begun.
The Railroad Commission may grant reasonable extensions of
time, however, if necessary because of “conditions beyond the
control and without the fault or negligence of the permit holder.”
Tex. Nat. Res. Code Ann. § 134.072(b).

In anticipation of bidding to supply power plants in Mexico,
Dos Republicas Resources Co. obtained a permit to engage in coal
mining on its 2,700-acre tract near Eagle Pass, Texas. Mexican
politics denied it the opportunity to bid for the power plant con-
tract, however, and it was unsuccessful in efforts to find other mar-
kets for its coal. When it received a promising inquiry about pur-
chasing its prospective mine, Dos Republicas filed a request with
the Railroad Commission to extend its permit beyond the three-
year deadline. The Commission granted the extension, finding that
Dos Republicas’s failure to begin mining was due to the absence
of a market for the coal and that the market condition was beyond
its control and without its fault or negligence. Coppock and others
owned land near the proposed mine and appealed the Commis-
sion’s order to the district court, which ruled in favor of the ap-
pellants, concluding that the statute did not authorize extensions
based on the absence of a market or other economic, political, or
social conditions.

Dos Republicas and the Railroad Commission appealed to the
court of appeals. The appellate court reversed the district court,
finding first that the Commission could issue an order after the
three-year expiration date as long as an application was filed be-
fore the permit expired and further that the district court erred in
rejecting the Commission’s permit extension.

The appellee-landowners argued that the statute allowing
extension of a permit was intended as a force majeure provision
to address conditions beyond the holder’s control such as where
the permit holder is physically prevented from commencing opera-
tions. They could cite no authority, however, and the court of ap-
peals rejected the argument, finding no close analogy between a
contractual force majeure clause and the statute authorizing permit
extension. Nor did anything in the statute preclude its application
if the circumstances relied on for extension were foreseeable. The
court observed that the subsection uses very broad language author-
izing the Commission to grant an extension whenever it believes
it is necessary due to conditions beyond the permit holder’s con-
trol and without its fault or negligence. On its face, this language
is broad enough to justify extension for market conditions that are
not caused by the permit holder. Given the broad authority be-
stowed by the legislature on the Railroad Commission to regulate
surface coal mining and reclamation, deference to its expertise in
assessing circumstances surrounding a permit holder’s activities
and factual situations that might justify a permit extension is ap-
propriate. For all these reasons the court concluded that the Com-
mission’s interpretation of the statute as allowing permit extension
because of unfavorable market conditions was consistent with the
statute’s plain meaning.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

RAILROAD COM M ISSION DENIAL OF PERM IT TO PRODUCE

FROM  SEPARATE RESERVOIR , REGULATED W ITH OTHERS AS

IF A COM M ON RESERVOIR , HELD NOT CONFISCATION

Seagull Energy E&P, Inc. v. Railroad Commission , No.
03-0364, 2007 WL 1299163 (Tex. May 4, 2007), addressed the
scope of the Texas Railroad Commission’s authority in regulating
oil and gas production from a field in which multiple stratigraphic
or lenticular accumulations are regulated as though a common
reservoir.

The Waskom (Cotton Valley) Field underlying Seagull’s Davis
lease included three separate lenticular sands, the “Stroud,” the
“C,” and the “Taylor.” As statutorily authorized, the Railroad
Commission in 1985 had adopted special field rules allowing gas
production from any of the field’s sands to be commingled and
regulating gas production as if all the sands were a single common
reservoir. Seagull completed its No. 1 Well to produce from the
C sand in 1991. In 2000 it obtained a permit to complete its No. 4
Well in all three sands, at the same time shutting in the No. 1 Well
to avoid violating field rules allowing no more than one well to
produce from the same reservoir on the acreage within the lease.
Well No. 4 was thereupon successfully completed in the Stroud
and Taylor sands but did not produce from the C sand. Seagull
sought an exception to the field rules to authorize it to reopen the
No. 1 Well to produce from the C sand. The Railroad Commis-
sion denied the permit, concluding that Seagull was not entitled to
an exception from the field rules because it had not shown con-
fiscation. The trial court and the court of appeals both upheld the
Railroad Commission’s decision. Some four years after Seagull’s
filing of its petition for review, so did the supreme court.

Seagull’s main contention was based on the fact that the stat-
ute authorizing the Railroad Commission to prorate, allocate, and
regulate the production of commingled separate accumulations of
oil and gas as if they were a single common reservoir, Tex. Nat.
Res. Code Ann. § 86.081(b) (Vernon 2001), did not also author-
ize it to regulate drilling to those zones in the same manner. (The
statute was amended in 2005 to specifically authorize the Com-
mission to regulate “all activities” associated with such accumula-
tions.) Seagull thus argued that the permit it sought to reopen the
No. 1 Well was a drilling permit that the Commission lacked
authority to deny. The supreme court agreed with the court of ap-
peals and the Railroad Commission that the ultimate issue was
Seagull’s right to produce from both wells at the same time. Even
if it were to agree with Seagull that its request was technically a
request for a drilling permit, the court said, it would still not agree
that the Commission lacked statutory authority. The legislature
intended the Commission to have broad discretion in regulating
commingled oil and gas, and this intention was confirmed by the
2005 amendment of the statute to encompass all activities, not just
production, which was found by the court to be intended merely
to clarify the Commission’s authority.
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Seagull’s contention relied on Benz-Stoddard v. Aluminum

Co. of America, 368 S.W.2d 94 (Tex. 1963), which upheld the
Railroad Commission’s treatment of well completions in separate
reservoirs in a single wellbore as separate wells. The legislature’s
subsequent enactment of Tex. Nat. Res. Code § 86.081(b) was
intended to facilitate development by enabling the Commission to
regulate commingled production on a unitary basis, according to
Seagull’s position, but not to deprive it of the right to produce
from each separate reservoir underlying its land. The applicable
statute when Benz-Stoddard was decided contemplated that the
Railroad Commission would treat reservoirs underlying the same
tract separately, the court pointed out, and the statutes at that time
did not recognize commingled production. When the Commission
has commingled production from separate strata, treating them as
though they were one common reservoir, the court held, Benz-

Stoddard does not require that field rules be applied separately to
each commingled stratum.

Seagull further maintained that the Commission’s denial of
the permit was unconstitutional because it amounted to a taking of
its gas in the C sand. It had a vested property right in each sepa-
rate gas deposit underlying its land, Seagull asserted, and the denial,
as well as the designation of the separate sands as a common
reservoir itself, deprived it of its right. In rejecting Seagull’s con-
tention, the court observed that although a mineral owner has a
right to its fair share of the minerals on and under its property, this
right does not extend to specific oil and gas. Thus, the Commis-
sion was correct in insisting on proof that the No. 4 Well would
fall short of producing the remaining reserves, which Seagull was
unable to provide. Nor was the Railroad Commission’s promul-
gation of rules commingling the field’s reservoirs an arbitrary act
depriving Seagull of its interest. The rules were adopted after an
adversarial hearing on findings that they would maximize recov-
ery of hydrocarbons. The rules apply to all operators in the field,
none of whom, including Seagull, have ever requested any sand
to be designated as separate in the 20 years since their adoption.

ARBITRATION PROVISION OF OPERATING AGREEM ENT HELD

INAPPLICABLE TO ACQUISITIONS OUTSIDE DELINEATED AM I

The court in In re Great Western Drilling, Ltd., 211 S.W.3d
828 (Tex. App.—Eastland 2006, pet. filed), decided the scope of
an arbitration provision of two operating agreements, covering
different depth intervals in the same land, between Great Western,
as operator, and nonoperating working interest owners. The agree-
ments included area of mutual interest (AMI) provisions requiring
any party that acquired an interest in land within the AMI to offer
the others the right to participate in the acquisition. They also each
included a provision requiring arbitration of any dispute, contro-
versy, or claim arising out of or relating to the agreement or its
breach or validity.

Great Western acquired leases covering land adjacent to, but
not within, the AMI and drilled two successful wells offsetting the
contract area of the operating agreements. The other working in-
terest owners filed a demand for arbitration, contending Great
Western had breached its duty to keep information acquired dur-
ing joint operations confidential and, by using the information to
acquire offsetting acreage solely for its own benefit, its duty to act
in the best interests of the venture’s members. These actions also

amounted to breach of fiduciary duty and fraud, they alleged. They
requested damages, an assignment of the interests they would have
received but for the wrongful actions, and disgorgement of profits.
Great Western filed suit for a declaratory judgment concerning the
parties’ respective rights and obligations with respect to the offset
acreage and a declaration that the operating agreements’ arbitra-
tion provisions did not apply to the dispute. When the trial court
ordered the parties to arbitration and stayed the litigation, Great
Western filed a petition for writ of mandamus with the court of
appeals.

The arbitration provisions were broadly written, the court ob-
served, and if the parties’ agreement concerning arbitration were
determined solely by reference to it, their dispute would clearly be
arbitrable. Even broad arbitration provisions have their limits,
however. When the parties specifically limit their duties and obli-
gations, these limitations must be considered when determining
the scope of the arbitration agreement. Regardless of whether the
working interest owners’ claims might prevail, they were outside
the scope of the arbitration clause, the court held. The operating
agreements specifically disclaimed the duties upon which the claims
must necessarily rest, and the wells were beyond the boundary of
the parties’ obligation to share future acquisitions. Although the
arbitration clause had broader reach than the operating agreements
and fact questions concerning the existence or breach of duties
under the agreements would be arbitrable claims, it could not be
reasonably said that the parties intended the arbitration clause to
apply to claims clearly beyond the parties’ specifically defined du-
ties and, with regard to future acquisitions, geographic and time
limitations.

The agreements specifically disclaimed any fiduciary duty or
confidential relationship, and any obligation to act in good faith
extended only to activities under the operating agreements, not to
acquisitions outside their contract area. With respect to the work-
ing interest owners’ allegations of misuse of confidential informa-
tion, the court noted that the operating agreements prohibited the
disclosure of confidential information to others but not its use for
a party’s own purposes. Great Western’s actions might give rise
to one or more causes of action, but because they were based on
claims clearly and indisputably beyond the operating agreements’
defined duties and obligations, they would not be subject to the
arbitration provisions. The trial court had thus abused its discre-
tion when it stayed the litigation and compelled the parties to attend
arbitration.

PREFERENTIAL RIGHT TERM INATED W ITH

PRODUCTION PAYM ENT

The court in First Permian, L.L.C. v. Graham , 212 S.W.3d
368 (Tex. App.—Amarillo 2006, pet. denied), considered the via-
bility of a preferential right reserved to the Graham family in a
1963 assignment to Pan American Petroleum Corporation. In their
assignment of certain oil and gas leases covering land in Cochran
County, Texas, the Grahams reserved (1) a production payment
in the amount of $400,000, plus interest calculated at 5½% per
annum, and (2) a preferential right to match any offer to purchase
the leases accepted by Pan American. The production payment
was retired in 1975, and First Permian eventually succeeded to the
Pan American interest.



page 14 MINERAL LAW NEWSLETTER

First Permian sold the leases to Energen Resources Co. in
2002. Although First Permian initially sent notices of the sale to
all holders of preferential rights, including the Grahams, Energen
notified the Grahams after the First Permian-Energen closing that
it considered the preferential right to have expired on payout of
the production payment. One family member, James Graham, sued
First Permian for breach of contract and Energen for tortious in-
terference with contract and specific performance. First Permian
and Energen counterclaimed seeking a declaratory judgment that
the Graham preferential right had expired. After a trial court judg-
ment for Graham notwithstanding the adverse jury verdict against
him, First Permian and Energen appealed. The court of appeals
reversed, agreeing with First Permian and Energen that the prefer-
ential right was a covenant running with the land and, as such, that
it terminated when the Grahams’ interest in the land ceased.

Graham contended that the preferential right was a separate
and independent covenant from the production payment. Para-
graph 5 of the 1963 assignment, creating the preferential right, did
not contain any provision terminating the preferential right on
completion of the production payment, he pointed out, and para-
graph 2, reserving the production payment, likewise contained no
clause connecting it to the preferential right. The court rejected
Graham’s argument as a matter of contract construction. After
observing simply that the production payment was a vehicle to
finance part of the purchase price for the assignment and that the
Grahams’ interest would terminate and vest in Pan American when
it was paid, the court declared that the only construction that gave
full meaning to all of the provisions of the assignment was that the
preferential right was intended to exist only so long as necessary
to protect the Grahams’ interest in full payment for the leases. Why
this is so must remain something of a mystery, since the court pro-
vided no explanation. It followed with only a confused and not
altogether persuasive effort to distinguish contrary authority.

CANADIAN COM PANY CAN BE SUED IN TEXAS OVER

DISPUTE INVOLVING M ONTANA AND NORTH DAKOTA

OIL AND GAS LEASES

In 1997 Heep Petroleum sued two Texas residents who
had worked with it in marketing various oil and gas projects,
including the “Williston Program,” involving oil and gas leases in
Montana and North Dakota. In 1999 Heep amended its petition to
join Navasota Resources, Ltd., a Canadian public company in-
volved in the project. Navasota filed a special appearance, as-
serting that it was not subject to personal jurisdiction in Texas
because the agreements in question concerned oil and gas leases
in Montana and North Dakota and it had not done business in
Texas. Navasota Resources, Ltd. v. Heep Petroleum, Inc., 212
S.W.3d 463 (Tex. App.—Austin 2006, no pet.), affirmed the trial
court’s order overruling the special appearance.

The Texas long-arm statute, the court began, authorizes a trial
court to exercise jurisdiction over a nonresident who “does busi-
ness” in Texas. Tex. Civ. Prac. & Rem. Code § 17.042. Personal
jurisdiction may arise through either specific jurisdiction, under
which the cause of action is tied to the defendant’s act in Texas,
or general jurisdiction, which arises from continuing and syste-
matic contacts in Texas. A nonresident defendant may be subject
to specific jurisdiction in Texas if (1) it purposefully does some
act or consummates some transaction in Texas, thus establishing

minimum contacts with the forum; (2) that act or transaction gives
rise to the cause of action; and (3) the exercise of jurisdiction does
not offend traditional notions of fair play and substantial justice.

Here one Jim Simpson, representing himself to be looking for
oil and gas projects on Navasota’s behalf, traveled to Texas and met
with Heep concerning Heep’s Williston Program. Navasota denied
that Simpson had authority to act on its behalf, but the trial court
found that his discussions with Heep led ultimately to a formal
agreement between Heep and Navasota that was the basis for the
suit. Although the Williston leases were not located in Texas,
Navasota had thus purposefully availed itself of the benefits of
doing business in Texas. It thereafter made numerous contacts with
Heep in Texas. The claims at issue arose directly out of Navasota’s
purposeful contacts with Texas, so that the requirements for spe-
cific jurisdiction were satisfied.

RAILROAD COM M ISSION DOES NOT HAVE PRIM ARY

JURISDICTION OF INJECTION WELL DISPUTE

In re Discovery Operating, Inc., 216 S.W.3d 898 (Tex. App.—
Eastland 2007, pet. denied), decided a mandamus petition seeking
to vacate the district court’s order abating Discovery’s suit against
BP America Production Company. In its petition, Discovery Oper-
ating sought damages against BP for its alleged wrongful injection
of salt water in violation of Railroad Commission rules. The trial
court referred the dispute to the Railroad Commission for a de-
termination of whether BP’s injection had violated any regulations
or permits.

BP contended the Railroad Commission has either exclusive
or primary jurisdiction over issues involving underground injec-
tion and that the trial court’s deferral to it was proper. The court
of appeals disagreed and conditionally granted mandamus, hold-
ing that the Railroad Commission had neither exclusive nor pri-
mary jurisdiction. Although the court agreed with BP that the
legislature has designated the Railroad Commission the agency
responsible for underground injection control, it disagreed that
this designation gave the agency exclusive jurisdiction of disputes
such as this. Although the statutes provide for a pervasive regula-
tory scheme involving oil and gas production, they also specifi-
cally provide for private causes of action, the court pointed out.

Nor did the Railroad Commission have primary jurisdiction,
the court then held. It acknowledged that an agency may have
primary jurisdiction of a dispute although its jurisdiction is not
exclusive, when the agency is staffed with trained experts and
benefit is derived from uniform interpretation of its laws, rules,
and regulations. The primary jurisdiction doctrine does not apply,
however, to actions or disputes that are inherently judicial in na-
ture if the legislature has not vested exclusive jurisdiction in an
administrative body. The causes of action asserted here—negli-
gence, negligence per se, and waste—were inherently judicial in
nature, the court found. Besides, to apply the judicially created
primary jurisdiction doctrine would be in direct contravention to
the legislature’s specific mandate that Railroad Commission ac-
tions not impair or delay a cause of action for damages or other
relief.
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INVESTORS’ CLAIM  BASED ON NEGLIGENT RESERVE

REPORTS HELD NOT PROPERTY OF BANKRUPT OIL

COM PANY’S ESTATE

Highland Capital Management, L.P. v. Ryder Scott Co., 212
S.W.3d 522 (Tex. App.—Houston [1st Dist.] 2006, pet. filed),
involved claims by investors in Seven Seas Petroleum, Inc., a
failed publicly traded corporation with working interests in the
Guadas Oil Field in Colombia. Between 1998, when Seven Seas
began trading on the American Stock Exchange, and 2002, the
Ryder Scott engineering firm provided estimates to Seven Seas of
its proved oil reserves, which Seven Seas incorporated into its
public securities filings. The plaintiff investors, relying on the re-
serve reports, purchased unsecured notes issued by Seven Seas,
which were subordinate to secured notes issued to Robert A.
Hefner, III, the company’s chairman and chief executive officer,
and others. In 2002 Ryder Scott issued a reserve report in which
its estimate of Seven Seas’ proved reserves was revised downward
by about two-thirds from prior estimates. Seven Seas was no
longer able to meet its financial obligations and was forced into
bankruptcy. A few weeks after the bankruptcy filing, the investors
in the unsecured notes filed suit against Ryder Scott for negligent
misrepresentation. After the Dallas County district court granted
Ryder Scott’s motion to transfer venue to Harris County, they
filed an amended petition adding Hefner as a defendant, alleging
conspiracy to defraud. Investors also added a claim of fraud and
aiding fraud against Ryder Scott. The trial court granted summary
judgment to both Ryder Scott and Hefner on the basis that the plain-
tiffs lacked standing, and the plaintiffs appealed.

The court of appeals upheld the summary judgment for Hefner,
agreeing with his position that the investors’ claims were based on
general harm to all creditors and thus were property of Seven Seas’
bankruptcy estate and belonged exclusively to the bankruptcy trus-
tee. The nature of the injury for which relief was sought against
Hefner in state court, which the court described as the depletion
of Seven Seas’ assets to the detriment of the plaintiffs and all its
other creditors, was derivative of Seven Seas’ direct injury.

The summary judgment for Ryder Scott presented a different
issue, the court said. To begin with, the bankruptcy court had ex-
pressly enjoined the plaintiffs from proceeding against Hefner in
state court but had not rendered any decision on claims against
Ryder Scott. Moreover, claims against Ryder Scott could not be
characterized as property of the bankruptcy estate because Seven
Seas could not itself have asserted them. The investors’ misre-
presentation and fraud claims against Ryder Scott were based on
their own reliance on Ryder Scott’s estimates and on direct harm
to themselves, i.e., loss of their investments, not a derivative harm
to Seven Seas. The bankruptcy trustee, the court concluded, would
not have standing to pursue claims against Ryder Scott. The fact
that there were a large number of creditors who purchased the
same subordinated notes could not convert the appellants’ per-
sonal state law claims into claims that belonged to the bankruptcy
estate.

The plaintiffs also raised the issue on appeal of the transfer
of venue, on Ryder Scott’s motion, from Dallas to Houston. The
applicable venue statute permits plaintiffs to sue in the county where
all or a substantial part of the events or omissions giving rise to
the claim occurred. The court was therefore called upon to deter-

mine whether there was any probative evidence that all or a sub-
stantial part of the events giving rise to the lawsuit occurred in
Dallas County. It found that there was not. The only “event” cited
by the plaintiffs as having occurred in Dallas County was their
portfolio manager’s receiving Seven Seas’ SEC 10-K forms there.
There was no allegation that Ryder Scott or Seven Seas had direc-
ted the forms to the investors there or that the investors had met
or spoken there with anyone from Ryder Scott or Seven Seas.

TRIAL COURT’S DETERM INATION OF LIEN PRIORITY

VIOLATED AUTOM ATIC BANKRUPTCY STAY

The court in Houston Pipeline Co. v. Bank of America, 213
S.W.3d 418 (Tex. App.—Houston [1st Dist.] 2006, no pet.), re-
versed a declaratory judgment that the bank’s security interest in
certain gas was superior to Houston Pipeline’s right to use the gas.
The judgment was void, the court held, as a violation of the auto-
matic stay imposed by federal bankruptcy law on the estate of the
owner of a leasehold interest in the gas.

The trustee of the Bammel Gas Trust, created by Enron Corp.
and Bank of America, owned most of the natural gas in the Bammel
Gas Reservoir, a gas storage reservoir in southeast Texas operated
by Houston Pipeline, subject to a security interest in the Bammel
Trust’s gas held by Bank of America. The Bammel Trust leased
the gas to BAM Lease Co. (referred to as “LeaseCo” in the court’s
opinion), an Enron subsidiary. Houston Pipeline had the right to
use the LeaseCo gas pursuant to a “Right to Use Agreement” to
which the bank consented. Enron and affiliates, including LeaseCo,
filed for bankruptcy protection not long after these arrangements
were made. The bank thereupon obtained a summary judgment in
state district court declaring that Houston Pipeline’s right to use
the gas was subordinate to Bank of America’s security interest in
the Bammel Trust gas. Houston Pipeline appealed on the basis
that the trial court’s declaratory judgment violated the automatic
bankruptcy stay of 11 U.S.C. § 362(a)(3) and (4), which upon a
bankruptcy filing stay “any act to obtain possession of . . . or to
exercise control over property of the estate” and “any act to create,
perfect, or enforce any lien against property of the estate.”

Although the trial court’s judgment was between the bank and
Houston Pipeline and did not purport to affect LeaseCo or any
other Enron affiliate, the court of appeals nevertheless concluded
that it constituted an act to enforce the bank’s security interest. A
determination of what party held a superior interest in the LeaseCo
gas was a necessary prerequisite to the bank’s entering into a
settlement agreement with Enron in bankruptcy court, and the trial
court declarations were therefore an act to control estate property
and to enforce a lien against it in violation of the Bankruptcy Code’s
stay provisions. Furthermore, the declaratory judgment action
would have been more properly handled in the bankruptcy court
in order to prevent conflicting judgments and because the bank’s
need to enforce its security interest, which could only be done in
bankruptcy court, and the priority controversy both arose from the
same factual and legal basis. Since an action taken in violation of
the automatic stay is void under Texas law, the trial court had no
jurisdiction, and its judgment had to be vacated.
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GAS CONTRACT BREACHED BY PURCHASER’S FAILURE TO

PAY FOR UNACCOUNTED-FOR GAS

Apache Corp. v. Dynegy Midstream Services, Limited Part-

nership, 214 S.W.3d 554 (Tex. App.—Houston [14th Dist.] 2006,
pet. filed), resulted from an accounting audit by Apache of its gas
purchaser, Versado Gas Processors, which operated a plant for the
extraction of liquid hydrocarbons. Versado sold the liquids and
residue gas, paying Apache a percentage of the proceeds. The
contracts under which Apache sold its gas to Versado defined the
residue gas for which Versado was required to pay as all gas re-
maining after extraction of the liquids and after deduction of lost
gas, fuel gas, and flared gas. In its audit, Apache discovered that
Versado had also deducted “unaccounted-for” gas in its calcu-
lation of residue gas. Apache sued and obtained a jury verdict that
Versado had breached the contracts by failing to pay more than
$1.5 million for unaccounted-for gas. Versado was granted judg-
ment notwithstanding the verdict, and Apache appealed.

Versado’s argument, which had persuaded the trial court, was
that the unaccounted-for gas it had deducted was actually the same
as lost gas that the contracts allowed it to deduct, although it was
incapable of measurement. The court of appeals reinstated the
jury verdict, holding that there was sufficient evidence to support
it, apparently on the simple basis that the contracts were unambig-
uous, they contained no provision allowing Versado to deduct “un-
accounted-for” gas (although some other contracts did specifically
allow such a deduction), and Versado in fact deducted unaccounted-
for gas.

Versado’s position seems to deserve more analysis than the
court here gave it. There is no definition in the court’s opinion of
the unaccounted-for gas that Versado deducted. If Versado’s ex-
planation that “unaccounted-for” gas is a separate category of lost
gas is incorrect, then what is it? If it is unaccounted-for and pre-
sumably gone, then where is it if not lost? Perhaps there are ex-
planations apparent to those versed in the arcana of gas accounting
but, if they were known to the court, it did not share them.

The court went on also to address Versado’s appeal of the
trial court’s declaratory judgment that Apache was entitled to “liq-
uid hydrocarbon products” collected at compressors known as the
North and South Eunice booster stations. The parties’ contracts
gave Apache the right to payment for liquids “saved and sold at
the Plant.” Versado, not Apache, was entitled to “all drip, conden-
sation, or scrubber oil collected prior to the first stage of com-
pression within the plant.” 214 S.W.3d at 563. Although there had
once been extraction plants at the locations of the North and South
Eunice stations, Versado had converted them to booster stations
in 2000 and consolidated all gas processing into its Middle Eunice
plant. By the contracts’ plain language, the court of appeals held,
Versado owned the liquid hydrocarbon products collected at the
North and South Eunice locations.

OW NERS OF M INERALS UNDER CITY’S LANDFILL SITE HAVE

POTENTIAL INVERSE CONDEM NATION CLAIM

City of Anson v. Harper, 216 S.W.3d 384 (Tex. App.—
Eastland 2006, no pet.), involved a quarter section containing
undeveloped surface deposits of copper and having potential for
oil and gas leasing and development. The surface and mineral
estates had been entirely severed since 1942. The City of Anson

acquired the surface to construct a municipal solid waste landfill
and, while its application to the Texas Commission on Environ-
mental Quality was pending, began clearing the entrance and con-
structing a road. The plaintiff mineral owners and their oil and gas
lessee filed suit for an injunction, a declaratory judgment, dam-
ages, and attorneys’ fees. The city countered that the plaintiffs
failed to state a claim for inverse condemnation because they did
not show that the city had acted with the intention to exercise
eminent domain power, that they had not alleged a presently jus-
ticiable controversy, and that their claim for injunctive relief was
barred by sovereign immunity. The trial court denied the city’s
plea to the jurisdiction, and it appealed.

The court first addressed the city’s contention that the mineral
owners’ claim for inverse condemnation was not yet ripe because
there was not a presently justiciable controversy. It agreed that
because the city’s permit application was still pending and the city
could not, at the time of the suit, construct or operate a landfill,
the trial court had no jurisdiction to hear any claim based on the
effects of the planned landfill. However, the city’s preliminary dirt
work had already damaged a portion of the copper deposit and
had restricted surface use. The court could resolve the plaintiffs’
claims based on events that had already taken place if not pre-
vented by the city’s other defenses.

The court next turned to the city’s argument that the plaintiffs
failed to state a claim for inverse condemnation. The plaintiffs,
according to the city, had not shown the city had acted with the
intention of exercising its eminent domain power as contrasted
with its rights as a surface owner. To establish a takings claim, the
court observed, the plaintiffs must prove that (1) the city inten-
tionally performed certain acts (2) that resulted in a taking of prop-
erty (3) for public use. Here the city’s work was done intention-
ally; the plaintiffs were not required to establish that the city knew
it would cause the plaintiffs harm. It had caused some destruction,
a variety of taking. And, since the operation of a municipal land-
fill is a governmental function, the city’s actions were done as a
sovereign, for public benefit, and not as a private landowner. To
the extent of the effects of the existing dirt work, therefore, the
plaintiffs’ allegations and evidence were sufficient to establish a
potential takings claim.

With respect to their requests for a declaratory judgment and
an injunction, the plaintiffs were barred by sovereign immunity as
the city contended. Although a declaratory judgment action may
be brought against the state or a municipality to seek the construc-
tion of a statute or ordinance, for example, the plaintiffs’ declara-
tory judgment action here was merely a restatement of their takings
claim. When a suit primarily seeks monetary damages, a claimant
cannot add a declaratory judgment claim to escape governmental
immunity. A suit brought to control a governmental entity’s actions
or to subject it to liability is not maintainable without statutory au-
thorization, and for their declaratory judgment and injunction claims
the plaintiffs could point to none.

FIFTH CIRCUIT UPHOLDS ARBITRATION AW ARD UNDER

FARM OUT AGREEM ENT

Apache Bohai Corp. v. Texaco China BV, 480 F.3d 397 (5th
Cir. 2007), decided Apache’s appeal of the district court’s entry
of judgment on an arbitration award against it.
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Texaco held production sharing contracts with the Chinese
National Offshore Oil Corporation for the exploration, develop-
ment, and production of oil in the Bohai Bay of China. To help
meet its drilling commitments, Texaco entered into two farmout
agreements with Apache Bohai’s predecessor under which Apache
agreed to assume Texaco’s drilling commitments in return for
50% of future oil production. Each agreement specified that neither
party would be liable to the other for consequential damages, that
it would be governed by New York law, and that the parties would
arbitrate any dispute arising out of the agreement. Apache with-
drew from the agreements and declined to drill as it had agreed,
giving Texaco little time to meet the drilling commitments and
forcing it to renegotiate its production sharing agreements. Texaco
initiated arbitration proceedings as provided in the farmout agree-
ments, whereupon the arbitrator found that Apache had fundamen-
tally breached its commitment in reckless disregard of Texaco’s
interests and awarded Texaco more than $71 million, about $20
million of which represented consequential damages for loss of
part of its acreage. Apache appealed the district court’s confirma-
tion of the arbitration award, arguing that (1) the arbitrator exceeded
his powers by vitiating the agreement’s exculpatory clause and
awarding consequential damages in the face of the parties’ clear
contrary intentions, and (2) the arbitrator manifestly disregarded
New York law in his awards.

In awarding consequential damages despite the agreement’s
exculpatory clause, the arbitrator determined that enforcement of
the exculpatory clause would violate public policy under New
York law. Apache argued that the phrase “notwithstanding any
other provision in this agreement” introducing the exculpatory
clause meant that it should override the choice-of-law and the
arbitration provisions of the agreement, so that the arbitrator had
no jurisdiction to consider whether New York law would vitiate
the exculpatory clause. Id. at 402. The court of appeals disagreed.
There was no indication that the parties contemplated any judicial
involvement in the contract. The very broad arbitration clause, it
pointed out, covered “any dispute” arising from the agreement, in-
cluding “any question regarding its . . . validity.” Id. at 401. Given
the requirement that limitations on an arbitrator’s authority must
be plain and unambiguous and that a court must resolve all doubts
in favor of arbitration, it refused to read a clause that referred
neither to arbitration nor any other method of dispute resolution
as precluding arbitral jurisdiction to consider the validity of the
clause.

Turning to Apache’s claim that the arbitrator had manifestly
disregarded the law, the court pointed out that judicial review of
an arbitrator’s award is extremely limited: The error must have
been obvious and capable of being readily and instantly perceived
by the average person qualified to serve as an arbitrator, and the
award must have resulted in a significant injustice. The court ana-
lyzed each of several particulars in which Apache contended the
award was manifestly in error. Although there may have been some
uncertainty surrounding the legal standards and the arbitrator’s
application of them, all aspects of the award found at least some
support in New York law, and Apache could not point to any clear
rules ignored by the arbitrator.

U T A H  —  O I L  &  G A S

W I L L I A M  E .  W A R D

—  R E P O R T E R  —

DIRECT EVIDENCE OF A POOL DEEM ED PREREQUISITE

TO UNITIZATION

In an order dated January 12, 2007, the Utah Board of Oil,
Gas, and Mining (the Board) denied petitioner’s (Petro-Hunt) re-
quest for the Wales Exploratory Unit located in Sanpete County,
Utah. Findings of Fact, Conclusions of Law and Order, Docket
No. 2006-015, Cause No. 176-04 (Order). Consisting of almost
21,000 acres, 96% of which was private lands, this request was
the only one of its kind in Utah since 1978.

Petro-Hunt (and its partners) evidenced control of more than
96% of the acreage within the proposed unit and approval of more
than 70% of the cost-bearing and non-cost bearing interests as re-
quired for compulsory unitization by Utah Code Ann. § 40-6-8(4).
The unit would have included all depths and formations. In con-
tention was whether the Board had the authority to form an ex-
ploratory unit on private lands, whether the Board would act as
the authorized officer, and whether the unit would satisfy the pur-
pose and intent of Utah’s Oil and Gas Conservation Act (the Act).

Petro-Hunt presented seismic evidence of subsurface struc-
tures capable of trapping hydrocarbons, and analogized produc-
tive qualities of the Wales Exploratory Unit to the shallower
Covenant Field 45 miles to the south. However, given the lack of
actual drilling operations on the subject lands, Petro-Hunt con-
ceded that there was no direct evidence of a pool and opined that
there was a 20-30% probability hydrocarbons would be discov-
ered. The Board found that there was not enough direct evidence
of economic accumulations of hydrocarbons to determine that a
pool exists beneath the proposed unit.

The Board then held that “the existence of a pool is a neces-
sary prerequisite to unitization.” Order at 9. Because Petro-Hunt
could not demonstrate the existence of a pool, the Board also held
that it could not show that the unit would further the purpose and
intent of the Act. Specifically, it could not show that the proposed
unit was “reasonably necessary” for the prevention of waste, in-
creased ultimate recovery, and protection of correlative rights as
required by Utah Code Ann. §§ 40-6-1 & 40-6-8(2)(a).

First, the Board found that Petro-Hunt’s projected amount
of drilling in the area that would occur without unitization—the
maximum allowable—was not a realistic baseline for evidencing
that the unit would be reasonably necessary to prevent waste and
maintain pressure. Second, with regard to prevention of waste and
increased recovery, the Board concluded that reservoir parameters
derived from the Covenant field were “highly speculative” and
“dependent upon unsupported assumptions.” Order at 9. Third,
the Board held that the proposed unit was not reasonably neces-
sary to protect correlative rights. “[D]epending upon the terms of
the individual leases, the participating areas established within the
unit, and the operator’s schedule of drilling operations, the inter-
ests of some owners may be tied up for extended periods of time
without the benefit of any production being allocated to them.” Id.
at 10.
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Additionally, the Board determined that Petro-Hunt could not
estimate whether additional recovery of oil or gas would substan-
tially exceed the additional costs in operating the lands as a unit
as required by Utah Code Ann. § 40-6-8(2)(b) without first ascer-
taining that a common source of supply actually exists. As an ex-
ample, the Board reasoned that a failure to find hydrocarbons in
commercial quantities would certainly prevent additional recovery
from exceeding the additional costs of unitization.

Because the Board held that it cannot authorize compulsory
unitization without first finding that a common source of supply
exists, the additional legal questions raised during the hearing were
not reached by the Board. Most importantly, the Board did not
clarify whether it even had the authority under the Act to approve
an exploratory unit. The decision from the Board acknowledged
that “there are significant policy arguments in favor of early uni-
tization,” but continued by stating the potential need for legisla-
tive action to clarify the role of the Board in regard to exploratory
unitization. A copy of the order may be obtained from the Utah
Department of Natural Resources. For further reading, see Owen
L. Anderson & Ernest E. Smith, “Exploratory Unitization under
the 2004 Model Oil and Gas Conservation Act: Leveling the
Playing Field,” 24 J. Land Resources & Envtl. L. 277-78 (2004).

2007  LEGISLATIVE SESSION REPORT

The 2007 Utah legislative session concluded on February 28,
2007. By enacting Senate Bill 18, the legislature created the Sev-
erance Tax and Infrastructure and Economic Diversification Ac-
count (STIEDA) and put $20 million into a separate Severance
Tax Holding Account. 2007 Utah Laws ch. 384 (2007). The new
law provides that the earnings from the Severance Tax Holding
Account will be deposited into the STIEDA. The concept is that
the STIEDA would be used for future infrastructure and economic
diversification investment projects under the direction of the legis-
lature.

The original idea was to place a portion of the severance
tax on oil and gas into the Severance Tax Holding Account. How-
ever, the proceeds may only be diverted into this account with an
amendment to the Utah Constitution. The legislature therefore also
passed a resolution directing that a measure be added to the ballot
in the next general election to allow a portion of the severance tax
proceeds to be deposited into the Severance Tax Holding Account.

AM ENDM ENT TO SITLA  LEASE FORM

The Utah School and Institutional Trust Lands Administra-
tion (SITLA) has amended its form oil, gas, and hydrocarbon lease
to provide for a 10-year primary term instead of the previous 5-
year term. The rental rate was also increased from $1.50 to $2.00
per acre. These changes will apply to any lease issued on or after
April 1, 2007.

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

SASKATCHEW AN QUEEN’S BENCH OPINES IN

“FIRST IN LINE”  CASE

In Shore Gold Inc. v. Walker, 2007 SKQB 90 (2007), Shore
Gold applied for a declaration that it had the right to register a
particular mining claim. However, the court held that the de-
fendants, United Carina Resources Corp. and Consolidated Pine
Channel Gold Corp., were entitled to the “first in line” position
and therefore were entitled to register their claim.

The case involved an interesting set of circumstances. The
Saskatchewan Ministry of Industry and Resources is responsible
for recording mineral claims and issuing claim certificates. When
mineral interests become available for disposition, the Minister
gives notice of the date on which applications for claims in re-
lation to those interests will be accepted. The Ministry accepts,
processes, and records mineral claims in the order they are pre-
sented for filing.

It is an accepted local practice that parties who wish to file
claims line up outside the front door of the registry office. In order
to be first in line a party must be positioned immediately at the
front door of the office. It is also accepted in the industry that, to
retain a place in a claim line, a party must specifically occupy that
place continuously without interruption 24 hours per day. In mid-
May 2003, the Ministry gave notice that various mineral interests
would be available for disposition and that claims would be ac-
cepted as of June 2, 2003. The defendants arranged for indivi-
duals to attend at the office from May 10. Shore’s representatives
arrived on May 28.

The defendant’s representatives were moved from the front
door after they were told their presence caused fire hazard and
safety issues, but were assured they would be considered as being
first in line. Shore’s representatives, however, refused to move
from the front door when they were told to do so for safety rea-
sons. On June 2, one of Shore’s representatives sat in a chair closest
to the front door and was intimidated by one of the defendants.
Another employee took her place and was pushed away by the
defendants. The defendants also used force to prevent Shore from
entering the office to register its claim. The defendant Walker was
able to enter first and to register his claim.

The court held that the defendants were considered to be first
in line and were entitled to register their claim. The court relied on
the application of equity and fairness and concluded that it would
be grossly unfair for Shore to suggest it was first in line when it
ignored a lawful request to move away from the front door. Walker
and the corporate defendants were therefore entitled to have the
claims in their names recorded.

NEW  FEDERAL GREENHOUSE GAS REGULATORY INITIATIVE

On April 26, 2007, the Honourable John Baird, Minister of
the Environment, announced the federal government’s climate
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change plan entitled Turning the Corner: An Action Plan to Re-
duce Greenhouse Gases and Air Pollution. As set out in the plan,
the federal government has committed to reducing Canada’s total
emissions of greenhouse gases, relative to 2006 levels, by 20% by
2020 and by 60% to 70% by 2050.

Under the 1997 Kyoto Protocol, Canada committed to a 6%
cut in greenhouse emissions from 1990 levels by 2012. Minister
Baird indicated that despite the mandatory reduction targets set
out in the Turning the Corner plan, Canada will not meet its Kyoto
deadline. To the consternation of environmentalists, the current
approach focuses on intensity-based reductions, rather than abso-
lute reductions of greenhouse gas emissions.

In addition to measures related to greenhouse gas emissions,
the plan also addresses air pollutants generally. For air pollutants,
the framework anticipates fixed emission caps that will enter into
force between 2012 and 2015. Other components of the plan in-
clude the development of a mandatory fuel efficiency standard for
motor vehicles and phasing-out of the use of incandescent light
bulbs by 2012.

Existing facilities will be required to comply with emission-
intensity greenhouse gas reduction targets for each sector that will
come into force in 2010, based on an improvement of 6% each
year from 2007 to 2010 (resulting in an enforceable reduction of
18% from 2006 industrial emission-intensity levels by 2010). From
2011 onwards, existing facilities will be required to comply with
a 2% continuous emission-intensity annual improvement. New
facilities (defined as those whose first year of operation is 2004 or
later) will have a three-year grace period in order to allow the
facilities to reach full production and to establish their initial
emissions levels. Thereafter, they will be subject to 2% annual
emission-intensity reduction targets through 2020.

Under the plan, firms will have several options to meet their
greenhouse gas emission-intensity reduction targets, including:
reducing emissions through abatement actions; contributions to a
technology fund, designed to act as a means of promoting the
development, deployment, and diffusion of technologies that re-
duce emissions of greenhouse gases across industry; participation
in emissions trading; and use of a one-time recognition of early
action for firms that took verifiable action between 1992 and 2006
to reduce their greenhouse gas emissions. (Credits for early action
will represent a maximum reduction of 15 megatonnes of carbon
dioxide across industry and precise eligibility criteria have not yet
been developed.)

The federal government indicates that the regulatory frame-
work for air pollutants, including targets, compliance mechanisms,
and timeframe for the entry into force of the regulations, will be
finalized by fall 2007. Publication of sector-specific and green-
house gases regulations in the Canada Gazette, Part I, is expected
in the spring of 2008. These regulations will be revised to incor-
porate air pollutant provisions at a later date (following normal
regulatory procedures).

The primary federal statute that will provide authority for the
new regulations will be the Canadian Environmental Protection

Act, 1999 (CEPA). Consultations are currently underway between
the federal government and provinces and territories, industry sec-
tors, and other stakeholders to discuss key elements of the regula-
tions. Helpfully, provisions in CEPA provide for harmonization
of federal and provincial regulations.

On March 3, 2007, the federal government published a notice
in the Canada Gazette, Part 1, which details the requirement that
facilities which exceed the 100kt CO 2 equivalent GHG emission
threshold must report their 2007 GHG emissions on or before
June 1, 2008. As per the Canada Gazette notice of July 15, 2006,
data for the 2006 calendar year is due no later than June 1, 2007.

ALBERTA LEGISLATES GREENHOUSE GAS REDUCTIONS

FOR LARGE INDUSTRY

On April 17, 2007 the Alberta legislature passed legislation
to reduce greenhouse gas emission intensity from large industry.
The Climate Change and Emissions Management Amendment Act
and accompanying Specified Gas Emitters Regulation provide
that, starting July 1, 2007, companies that emit more than 100,000
tonnes of greenhouse gases a year must reduce their emissions
intensity by 12%.

The legislation, a portion of which came into force on April 20,
2007, outlines the options for meeting the target and details how
companies can reduce emissions intensity, among other things.
Compliance options include making operating improvements or
purchasing Alberta-based offsets to apply against emissions totals.

Where reducing emissions intensity by 12% is not initially
possible, large emitters will be required to contribute to a new
government fund that will invest in technology to reduce green-
house gas emissions. Spending from the technology fund will
occur in the province, to support research into innovative climate
change solutions and to develop infrastructure to reduce emis-
sions. Effective July 1, 2007, for every tonne above the 12% tar-
get, large emitters will be required to pay $15 per tonne to the
technology fund. The legislation, which is not yet fully in force,
is expected to apply to about 100 facilities, representing about 70%
of Alberta’s industrial emissions. Alberta instituted mandatory
greenhouse gas reporting requirements for large industrial faci-
lities in 2004.

In related news, the Province’s Lieutenant Governor-in-Council
approved Alberta’s new Emissions Trading Regulation in February
2007. Enacted pursuant to environmental protection legislation,
the Emissions Trading Regulation establishes a baseline and credit
system (as opposed to a cap and trade system) and an Emissions
Trading Registry for coal and gas-fired electricity producers (in-
cluding cogeneration units). Generating unit operators with a maxi-
mum continuous rating of 25MW or more are required to estab-
lish an emissions trading account by designated deadlines. In
addition to setting out a regime for emissions trading credits, the
regulation also contains baseline calculations regarding certain
specific substances and baseline emission rates for new generating
units.
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P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

ALCHEM Y?  COM M ON USE OF AN UNCOM M ON VARIETY

CONVERTS THE M ATERIAL INTO A COM M ON VARIETY

In Copar Pumice Co. v. Bosworth, No. CV-06-97 WJ/WPL,
2007 WL 2126298 (D. N.M. July 5, 2007), the court sustained the
U.S. Forest Service’s position that an uncommon variety mineral
cannot be sold for common variety uses. At issue in Copar was
the Forest Service’s Notice of Noncompliance, asserting that the
mining claimant was not in compliance with federal regulations
because it was selling some of the pumice extracted from its min-
ing claims outside of the stonewash laundry industry.

The Common Varieties Act, 30 U.S.C. §§ 601-615, removed
common variety materials from the application of the General
Mining Law, and made those materials disposable only pursuant
to sales. The Act identifies pumice as a common variety, but speci-
fies that material having a “distinct and special value” is an un-
common variety and, accordingly, remains subject to the Mining
Law. Id. § 611. The Act goes on to provide that uncommon varie-
ties include “so-called ‘block pumice’ which occurs in nature in
pieces having one dimension of two inches or more.” Id.

The background of the dispute in Copar was a takings claim
filed when the claims were included in a National Recreational
Area, which closed the area to mining locations and directed the
holders of valid existing claims to file claims for takings. 2007
WL 2126298, at *3. The claimants filed a successful claim with
the U.S. Court of Federal Claims, which concluded that certain of
the deposits on the claims contained ¾ inch or greater pumice
blocks, which qualified the deposits as an uncommon variety,
because their size made them uniquely valuable for use in the
stonewash laundry industry. Under a later Settlement Agreement,
Copar agreed only to mine the ¾ inch or greater material and was
compensated for the loss of the right to mine the smaller material,
which it could have done had the claims been patented. Id. at *4.

In accordance with the Settlement Agreement and its Plan of
Operations, Copar extracted only the larger-sized pumice blocks
from the claims; however, the Forest Service became concerned
that some of the material had been sold for uses other than in the
laundry industry and demanded that Copar provide an accounting
showing that all of the pumice produced from the claims had been

continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

IBLA  REVERSES BLM  DENIAL OF STANDING IN UNIT

EXPANSION DECISION

The Deputy State Director (State Director) of the Colorado
State Office of the Bureau of Land Management (BLM) dismissed
the request of Three Forks Ranch for State Director Review of a
decision approving the expansion of the Focus Ranch Unit. Three
Forks, an owner of unleased mineral interest in the unit area,
appealed this decision. In Three Forks Ranch, Inc., 171 IBLA
323, GFS(O&G) 7(2007), the Interior Board of Land Appeals
(IBLA) reversed, holding that Three Forks Ranch should have
been served with a copy of the BLM’s decision and therefore its
appeal was timely filed within 20 days after receiving actual
knowledge of the decision.

Clayton Williams Energy Inc. (CWE), the unit operator, served
Three Forks Ranch with notice of the proposed expansion of the
Focus Ranch Unit. Three Forks Ranch filed with BLM an objec-
tion to the unit expansion. BLM approved the unit expansion but
did not serve Three Forks Ranch with the decision. Within 20 days
of learning of the BLM decision, Three Forks Ranch filed a re-
quest for State Director Review under 43 C.F.R. § 3165.3(b)
which provides that any party adversely affected by an instruction,
order, or decision issued under the regulations in this part may
request an administrative review before the State Director. The
State Director dismissed Three Forks Ranch’s appeal because it
was not filed in a timely manner. The State Director further con-
cluded that because Three Forks Ranch was not a party to the Fo-
cus Ranch Unit Agreement it cannot be adversely affected by a
BLM decision relating to administration of the Focus Ranch Unit.

In reversing the State Director decision, IBLA held that “when
a person entitled to notice under the Unit Agreement has received
such notification and has filed objections to the expansion of the
unit, that person becomes a ‘party’ to the proceeding leading to
BLM’s adjudication of the application for expansion of the unit.”
171 IBLA at 328. Three Forks Ranch became a party to the pro-
ceeding by filing its objection to the expansion of the unit. As a
party to the proceeding, Three Forks Ranch should have been
served with a copy of BLM’s decision approving unit expansion.
IBLA further held that since BLM should have served a copy of
its decision on Three Forks, the 20-day period for filing for State

continued on page 3
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used in the laundry industry. When Copar failed to provide the ac-
accounting, the agency issued a Notice of Noncompliance.

In analyzing the question, the court acknowledged that the
Forest Service regulations governing common variety materials,
36 C.F.R. pt. 228, do not expressly provide that uncommon variet-
ies cannot be sold for common variety purposes, but the court
concluded that the regulations did provide reasonable support for
that position. 2007 WL 2126298, at *8. 36 C.F.R. § 228.41(d)
provides that mineral materials are uncommon if they are used in
industries “for which no other mineral can be substituted due to
unique properties giving the particular mineral a distinct and spe-
cial value.” The regulations further provide that “a use which
qualifies a mineral as an uncommon variety under paragraph (d)
overrides . . .” the classification of particular materials as common
varieties under other provisions of the regulation. Id. § 228.41(e)(2).
The court concluded that these regulations can “plausibly be read”
to mean that how a mineral is actually used is the true test of
whether it is an uncommon variety, notwithstanding its potential
for other uses. 2007 WL 2126298, at *8.

The court also examined several Interior Board of Land Ap-
peals (IBLA) cases, which it again conceded did not expressly
support the Forest Service’s view that a common use of what
would otherwise be considered an uncommon variety converts the
material into a common variety. Copar, 2007 WL 2126298, at
*10-14. The IBLA cases emphasized that there must be a unique
end use of material in order for it to be characterized as an un-
common variety or they focused on the need to show that the ma-
terial is marketable for a use that gives the material special value.
The court concluded that the emphasis in these cases on use of the
material supported the Forest Service’s position that the actual use
of a material is determinative of its common or uncommon na-
ture.

The result in Copar suggests a new role for the Forest Service
and the Bureau of Land Management (BLM) and an additional
burden for mining claimants. As the Copar court sees it, the agen-
cies’ role is not merely to ensure that a mining claimant is mining
only uncommon varieties, but also to monitor all sales for the life
of the mine to ensure that no material is sold for a common use.
The corresponding burden on the mining claimant will be the need
to ascertain how each purchaser will use the material, determine
in each case whether the use qualifies as an uncommon use, reject
unqualified end-users, and maintain accurate records reflecting
that all of its end users are qualified.

TIM E TO APPEAL UNDER BLM ’S 3809  REGULATIONS

Ferrell Anderson, 171 IBLA 289, GFS(MIN) 11(2007), clears
up an ambiguity in BLM’s 3809 appeal regulations. The regula-
tions at 43 C.F.R. §§ 3809.800-.809 govern appeals from BLM
decisions implementing the 3809 surface management regulations
and provide a process by which the claim owner can request re-
view of BLM’s initial decision by the State Director. The regu-
lations specify that the State Director can choose not to accept the
request for review, act on the merits of the request within 21 days

of its receipt, or not respond to the request during that time pe-
riod, which is treated as a decision not to review the underlying
decision. 43 C.F.R. §§ 3809.801(a)(2) & (4), .806(a). The regu-
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lations specifically provide that an appeal to IBLA from a deci-
sion not to review the original decision or from a decision on the
merits of the request must be made within 30 days of the State Di-
rector’s action, but are silent as to when an appeal must be taken
if the State Director does not act on the request within the speci-
fied time period. 43 C.F.R. § 3809.801(a)(2) & (4). In Anderson,
the claimant requested review of the BLM decision, but the State
Director did not act on the request. Eleven months later, the claim-
ant appealed the decision to IBLA. In arguing that the appeal should
be dismissed as untimely, BLM argued that because the regula-
tions provide that the State Director’s failure to act within the 21-
day time period is a de facto decision not to review the original
decision, the 30-day time limitation that applies to express deci-
sions not to review should apply and run from the last day of the
21-day period. The IBLA simply noted that the regulations do not
impose a time period in which appeals must be brought when the
Director fails to act, and that, accordingly, the appeal was timely.

SURFACE OW NER OF STOCK-RAISING HOMESTEAD LANDS

M AY FILE A NOITL

In Margaret L. Berggren, 171 IBLA 297, GFS(MIN) 12(2007),
IBLA ruled that a surface owner may file a Notice of Intention to
Locate mining claims (NOITL) on land patented under the Stock-
Raising Homestead Act of 1916 (SRHA), 43 U.S.C. §§ 291-301.
Under SRHA patents, the United States reserved minerals, which
are thus subject to location. 43 U.S.C. § 299(a). Under an amend-
ment to the SRHA, enacted in 1993, Congress extended additional
protection to surface owners, requiring that before prospective
mining claimants enter lands patented under the Act, they must
file a notice of intention to locate a claim with BLM and give the
notice to the surface owner. Id. § 299(b)(1)(A) & (3). The effect
of a NOITL is to segregate the lands from any other mineral entry
for a 90-day period following the date of its filing. Id. § 299(b)(2).
BLM’s regulations implementing these statutory provisions pro-
vide that a surface owner of SRHA land is free to locate a mining
claim on the reserved minerals, and “do[es] not need to follow” the
notice requirements of the Act. 43 C.F.R. § 3838.3(b). Berggren
filed a NOITL with BLM on SRHA lands that she owned and on
lands owned by a trust, for which she was the trustee. BLM rejec-
ted the filings, asserting that surface owners may not file NOITLs
on their own lands. IBLA reversed that decision, ruling that nothing
in the statute or regulations precludes a surface owner from filing
a NOITL and obtaining the exclusive right to prospect and locate
claims afforded by the segregative effect of a NOITL. BLM argued
that allowing surface owners to file NOITLs would allow them to
effectively segregate the land permanently by filing a series of
NOITLs. IBLA dismissed this argument, noting there was no evi-
dence that Berggren had filed successive NOITLs. In any event,
IBLA noted that BLM’s regulations effectively preclude that be-
havior by providing that anyone who has submitted a NOITL may
not submit another NOITL for the same lands until 30 days after the
expiration of the prior NOITL. 171 IBLA at 302-03; 43 C.F.R.
§ 3838.13(c).

F E D E R A L  —  O I L  &  G A S
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Director Review should have run from the date of Three Forks
Ranch’s receipt of that decision.

IBLA also addressed BLM’s assertion that even if service
was not properly made, Three Forks Ranch could not be adversely
affected by the decision and therefore had no standing to request
State Director Review. Previous IBLA decisions have held that
receipt by the unit operator of notice of BLM actions regarding
general unit operation constitutes constructive receipt by all par-
ties signatory to the unit. Further, interest owners who have not
joined the unit are not entitled to any notice from BLM regarding
general unit operation actions and they cannot be considered
adversely affected by them. Global Natural Resources Corp.,
121 IBLA 286, 289 (1991), GFS(O&G) 2(1992). IBLA held that
the expansion of a unit does not fall within the term “general unit
operations” and that BLM may have an obligation to serve parties
in addition to the unit operator with a decision approving expan-
sion of the unit. In this case, Three Forks Ranch asserted that the
drilling of wells in the expanded unit area would affect its surface
activities. IBLA stated that this was sufficient to support a finding
that Three Forks Ranch may be adversely affected by BLM’s de-
cision, as required under 43 C.F.R. § 3185.1.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

K A T H L E E N  S .  C O R R

—  R E P O R T E R S  —

FOREST SERVICE PLANNING RULES STRUCK DOW N—FOREST

SERVICE W ILL PREPARE AN EIS

On March 30, 2007, the U.S. District Court for the Northern
District of California issued a decision enjoining the implementa-
tion of the Forest Service’s 2005 Planning Regulations, 70 Fed.
Reg. 1023 (Jan. 5, 2005). See Citizens for Better Forestry v. U.S.

Department of Agriculture, 481 F. Supp. 2d 1059 (N.D. Cal. 2007).
(For a history of the Forest Service Planning Regulations please
see Vol. XXII, No. 1, and Vol. XXI, No. 4, of this Newsletter). In
a lengthy opinion, Judge Phyllis J. Hamilton ruled that the Forest
Service violated the National Environmental Policy Act of 1969
(NEPA) by not preparing environmental documentation before
issuing the new planning regulations in January of 2005. The ad-
ministration had argued that the new planning regulations did not
require NEPA analysis because they prescribed a general planning
strategy rather than on-the-ground changes. The Forest Service also
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argued that the issuance of the planning regulations was categori-
cally excluded from NEPA documentation as a routine adminis-
trative function. The court rejected the agency’s arguments and
determined that NEPA analysis was required given the potential
for significant environmental impacts stemming from the rule
change. The court also determined that the Forest Service violated
the Endangered Species Act (ESA) when it failed to conduct the
requisite analysis and/or consultation with the U.S. Fish and Wild-
life Service prior to concluding that the 2005 Planning Regula-
tions had no effect on listed species. The court enjoined the imple-
mentation of the 2005 Planning Regulations nationwide until the
Forest Service complied with both NEPA and the ESA. On July 3,
2007, the court denied a motion to amend the judgment filed by the
Forest Service. Citizens for Better Forestry v. U.S. Department of

Agriculture, No. C05-1144, 2007 WL 1970096 (N.D. Cal. July 3,
2007).

As a result of the March 2007 decision, the Forest Service
issued a letter on April 27, 2007, instructing the Regional For-
esters to comply with the order. The letter indicated that national
forests that were completing revisions under the 1982 planning
regulations (47 Fed. Reg. 43,026, 43,037 (Sept. 30, 1982)), as al-
lowed by the transition provisions of the 2005 Planning Regula-
tions, are unaffected, except that the authority for continuing under
the 1982 regulations is not found in the transition provisions of the
2000 Planning Regulations (65 Fed. Reg. 67,514, 67,568 (Nov. 9,
2000), as amended). The Forest Service is thus required to comply
with the 2000 Planning Regulations, 65 Fed. Reg. 67,514 (Nov. 9,
2000), as amended and interpreted by subsequent regulations and
interpretive rules issued prior to January 5, 2005—the date on
which the 2005 Planning Regulations were promulgated. See 66
Fed. Reg. 1864 (Jan. 10, 2001) (interpretive rule regarding appeal
procedures); 66 Fed. Reg. 27,552 (May 17, 2001) (interim final
rules extending compliance dates for 2000 Planning Regulations);
67 Fed. Reg. 35,431 (May 20, 2002) (extending compliance dates
for 2000 Planning Regulations); 68 Fed. Reg. 53,294 (Sept. 10,
2003) (interim final rule extending the transition period for site-
specific project decisions under the 2000 Planning Regulations);
69 Fed. Reg. 58,055 (Sept. 29, 2004) (interpretive rule regarding
use of best available science for site-specific authorizations im-
plementing forest plans). Pursuant to the interim final rule, site-
specific project decisions made from November 9, 2000, until new
Planning Regulations are issued implementing pre-November 9,
2000, forest plans, are to be made only using the “best available
science standard.” See Utah Environmental Congress v. Troyer,
479 F.3d 1269, 1272-74 (10th Cir. 2007) (interpreting the 2000
Planning Regulations and the various transition rules); Ecology

Center, Inc. v. U.S. Forest Service, 451 F.3d 1183, 1190-91 (10th
Cir. 2006) (same). Neither the remainder of the 2000 planning
regulations nor any of the 1982 planning regulations are binding
on site-specific decisions under the interim transitional rules. See

Utah Environmental Congress v. Richmond, 483 F.3d 1127, 1132
(10th Cir. 2007); Ecology Center, 451 F.3d at 1191.

On May 11, 2007, the Forest Service issued a Notice of Intent
to prepare an Environmental Impact Statement (EIS) to disclose
the potential environmental consequences associated with new
planning rules. 72 Fed. Reg. 26,775 (May 11, 2007). The notice
indicated that the Forest Service planned to issue a draft EIS by
June 2007, but the draft EIS and prepublication of the proposed

rule were not released until August 16, 2007. The draft EIS in-
cludes five alternatives. These alternatives are the proposed action
(essentially the 2005 rule), the 2000 planning rule, the 1982 plan-
ning rule, and two modifications of the 2005 planning rule. Com-
ments on the draft EIS will be accepted for 60 days after the
Notice of Availability is published by the Environmental Protec-
tion Agency in the Federal Register, which occurred August 23,
2007. See 72 Fed. Reg. 48,513 (Aug. 23, 2007) (to be codified at
36 C.F.R. pt. 219).

BLM  AND M M S ISSUE NEW  GEOTHERM AL LEASING

AND ROYALTY RULES

On May 2, 2007, the Minerals Management Service (MMS)
and Bureau of Land Management (BLM) issued sweeping new
regulations altering geothermal resource leasing, unit agreements,
and royalty payments. 72 Fed. Reg. 24,358 (May 2, 2007) (Geo-
thermal Resource Leasing) (to be codified at 43 C.F.R. pts. 3000,
3200, and 3280); 72 Fed. Reg. 24,448 (May 2, 2007) (Geothermal
Royalty Payments) (to be codified at 30 C.F.R. pts. 202, 206, 210,
217, and 218). Both the BLM and the MMS regulations were re-
quired by the Energy Policy Act of 2005, Pub. L. No. 109-58,
§§ 221-236, 119 Stat. 594, 660-74 (2005). The new regulations
substantially revised the BLM’s geothermal leasing regulations.
The rule restructures regulations concerning the geothermal leas-
ing process and revises regulations on royalties and readjustment
of lease terms, conditions, and rentals. The rule also substantially
revises the regulations on lease duration and work commitment
requirements, annual rental and credit of rental towards royalty,
unit and communitization agreements, and acreage limitations.
One of the more significant changes required by the Energy Policy
Act is the general requirement, with few exceptions, for geother-
mal resources to be offered through a competitive leasing process
substantially similar to that for oil and gas leases. The Energy Po-
licy Act also requires a royalty based on the “gross proceeds”
from the sale of electricity from federal geothermal leases issued
after August 8, 2005, multiplied by a royalty rate established by
the BLM, rather than on the “net back” system that was used un-
der the Geothermal Steam Act of 1970, 30 U.S.C. §§ 1001-1028.
Lessees who use geothermal resources directly will pay fees ac-
cording to a fee schedule established by the MMS. Additionally,
under the Energy Policy Act and the new implementing regula-
tions, existing lessees have the opportunity to convert the royalty
provisions in their leases to those of the Energy Policy Act. Under
the new regulations, leases will be issued for a ten-year primary
term with two five-year extensions of the primary term; a five-
year drilling extension; a production extension of up to 35 years;
and a renewal term for up to 55 years under specific circum-
stances. In addition to significant changes regarding lease unitiza-
tion and communitization, the new regulations impose an acreage
chargeability limit of 51,200 acres in any one state. Both the BLM
and the MMS regulations went into effect on June 1, 2007.

CLAIM S AGAINST BLM  EM PLOYEES FOR ALLEGED

RETALIATORY ACTIONS AGAINST LANDOW NER ARE

DISM ISSED

In Wilkie v. Robbins, 127 S. Ct. 2588 (2007), the U.S. Su-
preme Court held that rancher Frank Robbins lacked a cause of
action against BLM employees for alleged retaliation under either
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the Fifth Amendment or the Racketeer Influenced and Corrupt
Organizations Act (RICO). Robbins had sued employees of the
BLM, alleging that their decisions and actions, which included re-
voking grazing permits held by Robbins, were made in retaliation
for Robbins’s refusal to grant the BLM a right-of-way across his
property. In a 7-2 decision, the Supreme Court, with Justice Souter
writing for the majority, refused to recognize a cause of action for
the alleged retaliation against Robbins for exercising his Fifth
Amendment right to exclude the government from his private
property. In doing so, the Court found that the alleged coercive acts
by the BLM employees could not constitute a Fifth Amendment
taking of Robbins’s property rights. Justice Ginsburg, joined by
Justice Stevens, dissented. The Supreme Court then unanimously
rejected Robbins’s claims under RICO, finding that the statute did
not apply to the alleged extortionate acts of the BLM defendants.
The Court reasoned that RICO does not provide a cause of action
when the federal government is the intended beneficiary of an ex-
tortionate act by government officials. The Supreme Court’s de-
cision ends a 19-year legal battle between the government and
Robbins.

SENATE CONFIRM S JAM ES CASW ELL AS NEW  BLM
DIRECTOR AND BRENT WALQUIST AS THE NEW  DIRECTOR

OF THE OFFICE OF SURFACE M INING

On August 3, 2007, the U.S. Senate confirmed the nomina-
tion of James Caswell as the next director of the Bureau of Land
Management (BLM) and Brent Wahlquist as Director of the
Office of Surface Mining (OSM). Caswell most recently headed
the State of Idaho’s Office of Species Conservation, which was
established in 2000 by the state legislature to bring a policy focus
to endangered species issues and to coordinate state and federal
efforts on endangered species management in Idaho. Before that
Caswell spent 33 years in various positions with the BLM, Bonne-
ville Power Administration, and the U.S. Forest Service, 16 of those
years serving as forest supervisor on the Clearwater and Targhee
National Forests. He was also deputy forest supervisor at Boise
National Forest, and acting deputy regional forester in Missoula,
Montana. Caswell is a 1967 graduate of Michigan State Univer-
sity, where he received a Bachelor of Science degree in forestry.

Senator Ken Salazar (D-Colo.) had placed a hold on the
nomination of Caswell as the BLM director to protest a BLM
decision to authorize oil and gas leasing on the Roan Plateau in
northwest Colorado. Senator Salazar withdrew his protest in early
August after Secretary of the Interior Dirk Kempthorne agreed to
provide the State of Colorado additional time to study the BLM
Plan. In related news, the U.S. House voted on August 4, 2007, to
prohibit surface occupancy on the top of the Roan Plateau in HR
3221. The measure must still be approved by the Senate.

Brent Wahlquist is a career OSM employee with more than
22 years with the agency at the executive level. He is currently
Acting Director of the OSM, but most recently served as the OSM
regional director of the Appalachian region, where he oversaw the
agency’s programs in a seven-state area. Previously he served as
regional director of the agency’s Mid-Continent and Western re-
gions and as assistant director in Washington D.C. Wahlquist, a
native of Idaho, holds a PhD in biology from New Mexico State
University, and both a masters and a bachelors degree in botany
from Brigham Young University.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

M I N I N G

R A N D A L L  E .  H U B B A R D

—  R E P O R T E R  —

M INING LAW  REFORM  BILL INTRODUCED BY

CONGRESSM AN RAHALL

On May 10, 2007, Representative Nick Joe Rahall (D-W.Va.)
introduced comprehensive Mining Law reform legislation. That
bill, H.R. 2262, was referred to the Energy and Minerals Subcom-
mittee of the House Natural Resources Committee, which held
hearings on the proposed legislation in July and August. The text
of the bill is available at http://www.govtrack.us/congress/bill.
xpd?bill=h110-2262. A summary of some of the bill’s material
provisions is set forth below.

H.R. 2262  SUM M ARY

Section 2—Definitions and References

New Definitions.

• Broadly defines “affiliate” and “control.” (Applicants and
their affiliates may be denied permits for mining opera-
tions.)

• Limits the size of a “millsite claim” to not more than 5 acres
per 20 acres of mining claim with which the millsite is
associated.

• Defines “valid existing rights” as a mining claim properly
located and maintained and supported by a discovery of a
valuable mineral deposit, or a millsite claim properly loca-
ted and maintained that meets the limitations under existing
law for millsite claims (does not define what those existing
limitations are).

Section 3—Application Rules

• Preexisting claims. Applies to all preexisting mining claims
or millsites for which a Plan of Operations (POO) had not
been approved or a Notice filed prior to the date of enact-
ment.

• Where POO has been approved, existing operations would
have five years to meet the new environmental compliance
requirements and reclamation standards. During that five
years new financial assurance requirements, new inspection
and monitoring requirements, and new enforcement require-
ments would apply on the basis of surface management
requirements applicable to such POOs prior to the effective
date of the Act.

• Only minor modifications to those existing POOs could be
made under the old rules.

• Applies to ancillary activities on mining claims or millsites
even if mineral production is from non-federal lands.
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Title I—Mineral Exploration and Development

• Patent Moratorium. Makes the patent moratorium perma-
nent except for certain existing grandfathered claims.
§ 101.

• Royalty. Establishes an 8% gross royalty payable to the
United States on all existing and new claims. § 102.

" Claimants must comply with extensive recordkeeping
and reporting requirements: failure to comply can re-
sult in claim forfeiture.

" 25% penalty for underreporting royalties.

" Joint and several liability to pay production royalty
on the part of claim holder, operator, or any person
who controls claim holder or operator.

Title II—Protection of Special Places

• Lands Not Open to Location:

" Lands recommended for wilderness designation or
otherwise being managed as roadless areas under an
applicable land use plan.

" Lands being managed as wilderness study areas or
national monuments, unless mining claim is statuto-
rily allowed therein.

" Designated Wild and Scenic Rivers areas and those
under study for inclusion in the National Wild and
Scenic River System.

" Lands withdrawn or segregated from mineral entry.

" Lands designated as Areas of Critical Environmental
Concern.

" Land identified as “sacred sites” pursuant to Execu-
tive Order 13007.

" Lands identified in the Roadless Area Conservation
Rule of January 2001. § 201(b).

Title III—Environmental Protection Standards

• Overarching Environmental Protection Standard. “[M]in-
eral activities on mining claims, millsite claims, or tunnel
site claims conducted by any person shall protect the
environment, public health, and public safety from undue
degradation; and . . . shall assure that mineral activities . . .
are conducted in a manner that recognizes the value of
such lands for other uses, including but not limited to
recreation, wildlife habitat, and water supply.” § 301(2).

• Permitting. Prohibits all activities that may cause surface
disturbance (defined to include land, air, ground water, sur-
face water, fish, and wildlife) unless mining claim was prop-
erly located and maintained and permit had been issued.
Exception for casual use activities. § 302. Permit applica-
tion must contain:

" General information, including name of applicant
and affiliates; acknowledgment of any violations of
SMCRA, Mineral Leasing Act, or federal or state en-
vironmental laws by applicant, operator, or any sub-
sidiary, affiliate, or other person controlled by or under
common control with applicant or operator during
the previous five years; description of mining tech-

niques; detailed maps; mining timeframes; descrip-
tion of measures to protect fish and wildlife resources;
description of the quantity and quality of surface and
groundwater resources in or associated with the area
based on predisturbance monitoring sufficient to es-
tablish seasonal variations; an analysis of the poten-
tial hydrologic consequences of the mineral activities
both on and off the area subject to mineral activities;
description of monitoring and reporting systems that
would be in place to determine compliance with en-
vironmental protection requirements; accident contin-
gency plans; information as deemed necessary by the
Secretary to assess the cumulative impacts of mineral
activities as required to comply with NEPA; environ-
mental baseline data; evidence of financial assurance;
site security provisions. § 303(b).

" Operation and Reclamation Plan: Applications must
include a description of the land and fish and wildlife
resources and habitat contained thereon; a discussion
of applicable land use plans and how reclamation will
make post-mining condition of land consistent with land
use plans; engineering techniques; timing of various
phases of reclamation; post-reclamation description
of land condition; description of maintenance mea-
sures; reclamation cost estimates. § 303(c).

" Permits may be denied for failure to provide the infor-
mation required in the permit application; failure to
conform to the applicable land use plan upon comple-
tion of reclamation; failure to comply with all appli-
cable federal and state permits; failure to comply with
the financial assurance requirements; failure to dem-
onstrate that cumulative impacts of all anticipated
mining in the area will not cause undue degradation
and that operation is designed to minimize distur-
bance to the prevailing hydrologic balance in the area;
outstanding violations of environmental standards or
regulations; failure to conclusively demonstrate that
10 years following mine closure, no treatment of sur-
face water or ground water for carcinogens or toxins
will be required to meet water quality standards at
the point of discharge. § 303(d).

" Permits may not exceed a 10-year term  but may be
renewed for up to 10 additional years (and succes-
sively renewed after that) upon successful comple-
tion of new compliance reviews. Operations must be
commenced within two years after permit is granted.
§ 303(e).

" Permit modification can be at the request of the ap-
plicant or required by the Secretary of the Interior or
the Secretary of Agriculture for unanticipated events
such as: development of acid or toxic drainage; loss
of springs or water supplies; unanticipated water quan-
tity or quality impacts; need for long-term water treat-
ment; significant reclamation difficulties or failure;
discovery of new significant scientific, cultural, or
biological resources; discovery of hazards to public
safety. § 303(f).
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" Requires approval of temporary cessation of opera-
tions (anything over 90 days). § 303(g).

" Public participation provisions relating to issuance
of permits include opportunity for comment and a
hearing. § 303(k).

" Permits can be denied or suspended if the claimant,
the applicant (or any affiliate or officer or director of
the claimant or the applicant) is currently in violation
of any provision of the Act or regulation under the
Act; any applicable state or federal toxic substance,
solid waste, air, water quality, fish and wildlife con-
servation law or regulation; or SMCRA. Permits may
be reinstated upon correction or during an appeal.
§ 304.

" Financial assurance is required as a prerequisite to
permit issuance. Assurance must cover all lands with-
in the permit areas and all affected waters that may
require restoration, treatment, or other management.
Amount of assurance must be sufficient to cover the
obligations as if the work were to be performed by
the Secretary concerned. It must take into account the
administrative costs associated with a government
agency reclaiming the site. Adjustment of the finan-
cial assurance amount is allowed. For operations with
discharges to water, no release of financial assurance
is allowed until five years after discharge has ceased
or until all applicable effluent limitations and water
quality standards have been met for five years with-
out treatment. No release of any financial assurance
without notice and opportunity for public comment.
§ 305.

• Operation and Reclamation Standards. The general rule
is that the operator must restore lands to a condition capa-
ble of supporting either prior uses or other beneficial uses
that conform to applicable land use plans. Standards that
apply to all operations include:

" Soils must be segregated from waste materials, pre-
served from wind and water erosion, protected from
contamination by use of best technology currently
available.

" Stabilization is required at all surface areas to pre-
vent hazards and to control fugitive dust and erosion.

" Hydrologic Balance. Mineral activities must be con-
ducted to minimize disturbances to prevailing hydro-
logic balance; to prevent to the fullest extent possible
formation of acidic, toxic, or other contaminated water;
to prevent any damage off-site from contamination of
surface and ground water; to restore approximate hy-
drologic balance that existed prior to mining.

" Surface Restoration includes return to natural topog-
raphy. Backfilling may be required (if determined by
the Secretary to be the most appropriate means of con-
trolling long-term adverse impact on public health or
to the environment).

" Vegetation as necessary to establish a diverse, effec-
tive, and permanent vegetative cover of the same sea-

sonal variety native to the permit area, capable of
self-regeneration and plant succession.

" Excess Waste must be transported to and placed in
approved areas, graded and contoured to blend with
surrounding topography, and revegetated.

" Sealing. All drill holes and openings must be back-
filled, sealed, or otherwise controlled.

" Structures. All buildings, structures, roads, and equip-
ment must be removed unless needed for environ-
mental monitoring.

" Cultural, Paleontological, and Cave Resources. Must
make reasonable efforts to identify and protect any
scientifically important paleontological or other cul-
tural resources.

" Structures, Roads, and Equipment. Must design and
maintain all buildings, structures, roads, and equip-
ment to minimize erosion, siltation and air pollution,
and remove after mining.

" Drill Holes. Drilling fluid not allowed to flow off
site; must be drilled, operated, and plugged to pre-
vent mixing of water from aquifers.

" Leaching Operations and Impoundments must be de-
signed, constructed, and operated to achieve and main-
tain the stability of the site and to withstand a local
24-hour, 100-year storm event.

" Fire Prevention and Control must comply with all
applicable laws and take reasonable measures to pre-
vent and suppress fire.

" Temporary Cessation. During cessation, must main-
tain and stabilize the site. § 306.

Title IV—Mining Mitigation

• Two new funds would be created:

" Abandoned Locatable Minerals Mine Reclamation

Fund: Funded by permit fees, transfer fees, donations,
2/3 of royalty payments, penalties, fees for issuance
of patents. This fund would be used to reclaim and
restore land and water resources adversely affected
by past mineral activities. §§ 401, 402.

" Locatable Minerals Community Imprint Assistance

Fund: Funded by 1/3 of royalty payments. (The bill
says that this account will be funded by amounts
collected under Section 111 of the Act, but probably
meant Section 102(2)). This fund would be used to
provide assistance for the planning, construction, and
maintenance of public facilities and the provision of
public services to states, political subdivisions, and
Indian tribes that are socially or economically im-
pacted by mineral activities conducted under the
general mining laws. §§ 421-423.

Title V—Administrative and Miscellaneous Provisions

• Mining and Minerals Policy Act of 1970: Revised to not
only promote the development of an economically sound
and stable domestic mining industry but also to “ensure that
mineral extraction and processing not cause undue degra-
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dation of the natural and cultural resources of the Federal
lands.” § 501(a)(1).

• User Fees: Authorizes establishment and collection of fees
as necessary to reimburse the United States for the ex-
penses incurred in administering the requirements of the
Act. § 502.

• Inspections and Monitoring:

" Inspections must be conducted at least once per quar-
ter for active operations.

" Any person who has reason to believe he or she may
be adversely affected due to a violation of the envi-
ronmental protection requirements may request an
inspection.

" A monitoring and evaluation system must be imple-
mented to identify compliance with all environmental
protection requirements. § 503.

• Citizen Suits. Any person may commence a civil suit al-
leging a violation of the Act or regulations promulgated
pursuant to the Act. Citizen suits must be filed in U.S.
district court and must give written notice (unless imminent
threat to environment or public health exists). Citizen suits
are not allowed if the Secretary is diligently prosecuting a
civil or criminal action (but not an administrative action)
to require compliance. § 504.

• Administrative and Judicial Review . Any person issued
a notice of violation or cessation or assessed a penalty un-
der the Act may request Secretarial review within 30 days.
A public hearing may be requested. The D.C. Circuit will
hear all appeals, except for patent appeals, in which case
the Secretary will choose the appropriate federal district
court. § 505.

• Enforcement. Authorizes orders to immediately cease all
mineral activities when claimant does not act within 30
days of receipt of notice of violation. No notice of viola-
tion is necessary and an immediate cessation order is re-
quired if there is an imminent danger to health or public
safety or a significant, imminent environmental harm.
§ 506(a).

• Compliance/Civil and Criminal Penalties. Authorizes
the Attorney General to institute a civil action for relief,
including a permanent or temporary injunction or restrain-
ing order, or any other appropriate enforcement order, in-
cluding the imposition of civil penalties. § 506(b).

" Authorizes penalty of up to $25,000/day for each
violation of environmental protection requirements,
and a penalty of a minimum of $1,000/day for failure
to correct a violation for which a cessation order has
been issued. § 506(d).

" Knowing violations of mining without a permit or an
environmental protection requirement or permit provi-
sion are punishable by a fine of not less than $5,000
nor more than $50,000 per day of violation or by
imprisonment of not more than three years, or both.
§ 506(g).

" Knowing and willful violations of the Act for which
civil penalties are assessed are, upon conviction, pun-
ishable by a fine of not more than $50,000 or impris-
onment of not more than two years, or both. § 506(h).

• Regulations; Effective Dates. Provisions of the Act are
effective immediately unless otherwise noted, and regula-
tions as necessary are authorized. § 507.

• Oil Shale Claims. Makes activities on oil shale claims
subject to the same environmental protection standards as
are set forth in the Act. § 511.

• Miscellaneous Powers. All fees, penalties, and other dollar
amounts are adjusted for inflation every five years. Broad
powers to investigate, inspect, or make inquiries; Secretary
can require affidavits, administer oaths, subpoena, order
testimony to be taken by deposition, and have right of ac-
cess to properties. §§ 512, 515.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

M EASURE OF DAM AGES FOR TEM PORARY INJURY

In a matter of first impression, the Alabama Supreme Court
set the measure of damages for temporary injury to property in
Alabama when the cost of remediation exceeds the diminution in
value of the property caused by the injury. In the case of Poffen-

barger v. Merit Energy Co., ___ So. 2d ___, No. 1041707, 2007
WL 1378333 (D. Ala. May 11, 2007), the Alabama Supreme Court
held that when the remediation costs exceed the diminution in
value to the property, the proper measure of damage is the dimi-
nution in value of the property. Poffenbarger involved a Citro-
nelle Oil Field pipeline leak that contaminated the Poffenbarger
32-acre tract. The plaintiffs presented evidence in response to
Merit Energy’s motion for partial summary judgment that the re-
mediation costs would be $2,608,740. Merit Energy presented
evidence in support of its motion for partial summary judgment
that the diminution in value of the Poffenbarger property was
$6,000. The Alabama Supreme Court upheld the trial court partial
summary judgment that the plaintiffs’ damages could not exceed
the diminution in value.

The Alabama Supreme Court expressly did not decide “whether
and under what circumstances the separate remedy of injunctive
relief may be available to require a trespasser to remove objects
or substances tortiously placed on the affected land.” Poffen-

barger, 2007 WL 1378333, at *10. Thus, a pipeline rupture con-
ceivably could lead to substantial cleanup costs required by in-
junctive relief.
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C A L I F O R N I A  —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

CALIFORNIA COURT OF APPEAL AFFIRM S THAT, FOR TAX

PURPOSES, FAIR M ARKET VALUE OF UNPROVED RESERVES

IS THE PURCHASE PRICE

In California Minerals, L.P. v. County of Kern, 152 Cal. App.
4th 1016, 62 Cal. Rptr. 3d 1 (Cal. Ct. App. 2007), the appellant
taxpayer, California Minerals, L.P., a Texas limited partnership,
brought a suit claiming that the valuation method for assessing
the value of its mineral interests was improperly applied for tax
purposes. The taxpayer’s mineral interests did not contain any
“proved reserves,” and apparently were not producing oil or gas.
The Kern County tax assessor valued the mineral interests at an
amount equal to the value allocated to those properties in the pur-
chase and sale agreement pursuant to which the taxpayer pur-
chased the properties. Since the taxpayer’s mineral interest did not
contain “proved” oil and gas reserves, as defined under the State
Board of Equalization (SBE), the taxpayer argued that the en-
rolled base year value of its mineral interest should have been
zero and sued for a refund of ad valorem taxes.

The Superior Court of Kern County (California) ruled against
the taxpayer, reasoning that the value of unproved oil and gas re-
serves was not zero, but rather the fair market value. The court of
appeals affirmed. According to SBE Rule § 468(b), the fair market
value of an oil and gas mineral property is determined “by esti-
mating the value of the volumes of proved reserves. Proved re-
serves are those reserves that ‘geological and engineering infor-
mation indicate with reasonable certainty to be recoverable in the
future, taking into account reasonably projected physical and eco-
nomic operating conditions.’ ” 152 Cal. App. 4th at 1024 (quoting
Cal. Code Regs. tit. 18, § 468). The SBE rule does not address
mineral interests containing unproved reserves.

The appellate court noted that the taxpayer and the former
owner of the mineral interests, Chevron, had negotiated an allo-
cation of the purchase price to various properties. This allocation
was not based on a traditional reserve report, but on a Monte
Carlo analysis of the likelihood of oil and gas reserves being
located on the properties based on information from other fields
in the area. Thus, even though no proved reserves were attributed
to the properties at issue, the parties allocated a portion of the
purchase price to them.

In its appeal, the taxpayer argued that according to the As-
sessors’ Handbook (Jan. 2002), real property appraisals “must be
based on the most productive or highest and best use of the prop-
erty.” The court also noted that Revenue and Tax Code § 110(b)
contains a presumption that the fair market value of real property
is the purchase price. Cal. Rev. & Tax Code § 110(b). In light of
the Revenue and Tax Code § 110(b), and the inapplicability of
SBE’s Rule § 468, this court determined that the highest and best
use value of oil reserves that have not yet been proved is the
purchase price, and that amount should be the basis for property
taxes.

U.S. DISTRICT COURT GRANTS SUM M ARY JUDGM ENT IN

FAVOR OF OIL-RELATED SUBSIDIARY IN DISPUTE OVER

CERCLA  LIABILITY

In California Department of Toxic Substances Control v.

California-Fresno Investment Co., No. CV F06-0488 (LJO SMS),
2007 WL 1345580 (E.D. Cal. May 8, 2007), the Department of
Toxic Substances Control (DTSC) brought a claim for hazardous
substances clean up costs against a former oil-related subsidiary,
California-Fresno Investment Company (Fresno Oil), under the
Comprehensive Environmental Response, Compensation, and Lia-
bility Act (CERCLA). Fresno Oil’s former parent company, Cali-
fornia-Fresno Realty Company (Realty), had been in existence
since 1901 for the purpose of the production, transport, and com-
mercial exchange of petroleum, petroleum products, real estate
dealings, and borrowing and lending of money. As of 1976, the
parent company’s activities were mainly comprised of (1) oil
operations and (2) an investment division that conducted real
estate dealings. In August of 1976, the shareholders of the parent
company agreed to create the subsidiary, Fresno Oil, to take over
the oil operations of the parent.

Between August and September of 1976, Realty sold all of
the stock of Fresno Oil to a director who had been in charge of the
day-to-day oil-related operations for Realty. The director also sold
all of his shares in Realty. Thus, the (former) director of Realty
became the sole shareholder of Fresno Oil.

Fresno Oil had received all the assets and liabilities of the
former parent company, except for a tract of land called the Rail-
road property. Realty, which remained as owner of the Railroad
property, granted a lease to Fresno Oil covering the bulk plant,
service station, and a building at the Railroad property for up to
five years, beginning in 1976. However, the parties terminated
this lease as of January 1, 1978.

The DTSC brought its claim against Fresno Oil, alleging that
Fresno Oil was a successor to the former parent and therefore
owner and operator of the Railroad property when hazardous sub-
stances were released at the Railroad property. With respect to the
issue of whether environmental liability under CERCLA had been
transferred from the parent to the subsidiary, the court noted that
the subsidiary was not deemed a “corporate successor” nor a
“continuation” of the parent company and therefore could not be
held liable. In its reasoning, the court made note of the fact that
Realty had sold the stock of Fresno Oil and that Realty had spe-
cifically agreed to retain the Railroad property. Furthermore, the
court determined that the agreement between Realty and Fresno
Oil was not broad enough to conclude that Fresno Oil agreed to
assume liability under CERCLA, which was not known at the time
of the transfer of the stock and assets, and did not come into
existence until 1980.

ASSIGNM ENT OF “UNITIZED INTERESTS”  INCLUDES RIGHT TO

RECEIVE ROYALTIES UNDER EXISTING LEASES;
RESERVATION AND SUBSEQUENT CONVEYANCE OF M INERAL

RIGHTS DOES NOT INCLUDE SUCH UNITIZED

ROYALTY INTERESTS

In Cornerstone Oil Co. v. Stocker Resources, No. B183950,
2006 WL 3491384 (Cal. Ct. App. Dec. 4, 2006), the appellate
court considered whether an assignment of certain interests in oil
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and gas properties included the royalty interests under existing oil
and gas leases, or whether a reservation of the mineral interests in
those properties was effective to reserve those royalty interests at-
tributable to the mineral interests. The court found, construing and
interpreting the specific language of the various conveyances, in
addition to a party’s subsequent admissions in correspondence,
that the initial conveyance was effective to convey the royalty in-
terests and that, in the subsequent sale of the underlying mineral
interests, the purchaser did not receive the royalty interests under
existing oil and gas leases.

Arco was the owner of the surface and mineral fee in three
parcels totaling approximately one acre, located in the Cities of
Beverly Hills and Los Angeles. Arco granted subsurface oil and
gas leases on the tracts. The leases granted to the lessee the right
to pool or unitize the tracts.

At some point, these leases were apparently contributed to the
Crescent Heights Unit and the West Salt Lake Unit. At the time of
the case, the working interests in these leases were held by Stocker
Resources and Plains Exploration. Although Cornerstone sought
to invalidate the leases for failure to pay royalties that it claimed,
there did not appear to be any other dispute concerning the con-
tinuing existence of the leases or the validity of the steps taken to
pool or unitize the leases, but rather simply a dispute as to which
party was entitled to receive the royalty payments under those
leases, as unitized.

In the period from 1992 to early 1995, Arco entered into
transactions in which, eventually, assignments of certain interests
were made to Columbine II Limited Partnership (Columbine). The
assignments transferred all of Arco’s interests in royalty interests
in certain described lands (including these three tracts), and other
interests “which [have] been unitized, communitized or pooled
under unit, communitization, pooling or similar agreements, or
under orders of state or federal regulatory agencies.” 2006 WL
3491384, at *1. In the assignment, Arco reserved “any executive
right, or reversionary mineral fee interest or servitude of ARCO,
its successors and assigns.” Id.

Later, Arco gave a mineral deed to Cornerstone Oil Company
that included a description of the three tracts. The conveyance to
Cornerstone was made subject to the prior conveyance to Colum-
bine and any prior agreements. Arco did not warrant title to Corner-
stone.

A few months after Cornerstone’s purchase of the mineral
interest, it wrote a letter to Columbine offering to purchase Colum-
bine’s royalty interest previously transferred by Arco to Colum-
bine. The appellate court characterized the letter as being an ad-
mission by Cornerstone that Columbine owned the royalty interest.
Since the relevant assignment from Arco to Columbine was of
record in Los Angeles County several months prior to the Corner-
stone transaction, and the mineral deed was expressly subject to
the prior assignment to Columbine, the court noted that Corner-
stone had “actual and constructive notice” of the earlier convey-
ance.

The trial court found the language of the various conveyance
instruments to be ambiguous and received parol evidence to help
understand and interpret the documents. The court found that in-
corporating these tracts into the Crescent Heights Unit and the
West Salt Lake Unit converted them from “lessor royalty inter-

ests” to “unitized interests.” And thus, they were included in the
first round of assignments to Columbine. The appellate court
affirmed, holding that Cornerstone acquired the mineral interests,
and presumably the executive rights to future leases, but not the
amounts attributable to the unitized royalty interests under the
existing leases.

INSURER NOT OBLIGATED TO DEFEND LESSOR AGAINST

LITIGATION RELATING TO OIL AND GAS OPERATIONS AT

BEVERLY HILLS HIGH SCHOOL GROUNDS

In Beverly Hills Unified School District v. Gulf Underwriters

Insurance Co., No. B188322, 2007 WL 495501 (Cal. Ct. App.
Feb. 16, 2007) (not officially published), the appellate court af-
firmed the holding of the trial court that the insurance company
was not obligated to defend its insured, the Beverly Hills Unified
School District, in various “Erin Brockovich” pollution cases
brought against the district relating to oil and gas operations from
1977 to 1996 near the athletic field of the high school campus.
The district tendered defense of these claims to its insurer, which
declined to defend based on a pollution exclusion in the policy.

In the first of the underlying cases to be decided, the plain-
tiffs’ claims that the oil and gas operations caused injuries and
death to former students at the high school were denied on sum-
mary judgment. Moss v. Venoco, Inc., No. BC297083 (Cal. Super.
Ct. filed Dec. 12, 2006). In analyzing the causation claims, the
court found that the plaintiffs’ experts did not have reliable evi-
dence to establish that exposure to any of the chemicals was a
substantial factor in causing any of the diseases.

ALLOCATION OF LIABILITIES IN DAYWORK DRILLING

CONTRACT UPHELD

In Caza Drilling (California), Inc. v. TEG Oil & Gas U.S.A.,

Inc., 142 Cal. App. 4th 453, 48 Cal. Rptr. 3d 271 (Cal. Ct. App.
Aug. 29, 2006), the court upheld the provisions of a daywork
drilling contract that allocated various liabilities to the operator,
rather than the drilling contractor. A blowout involving death, per-
sonal injury, and property damage was the responsibility of the
operator, notwithstanding alleged negligence on the part of the
drilling contractor. The provision does not violate California public
policy under Cal. Civil Code § 1668 (invalidating contracts that
have as their object exempting one from responsibility for one’s
own fraud or willful injury to others, or violation of law).

COURT UPHOLDS CONDEM NATION OF EASEM ENT IN

ABSENCE OF EVIDENCE SUPPORTING ALTERNATE ROUTE

Wild Goose Storage, Inc. v. Roseville Land Development

Ass’n, No. C045754, 2005 WL 3196714 (Cal. Ct. App. Nov. 30,
2005) (not certified for publication), was an eminent domain case
involving the condemnation of an easement across private prop-
erty for the construction of a natural gas pipeline. Wild Goose
filed an application with the Public Utilities Commission for a
certificate of public convenience and necessity to be used in
developing an underground natural gas storage facility. The pro-
ject proposed to build an underground pipeline that crossed six
privately owned properties, including Roseville Land.

After the Commission granted the certificate, Wild Goose
filed a complaint seeking condemnation of a permanent easement



MINERAL LAW NEWSLETTER page 11

over Roseville Land and also filed an ex parte application for
prejudgment possession of the easement. The trial court granted
prejudgment possession and Wild Goose built the pipeline shortly
after. However, Roseville Land responded to the condemnation
claim by raising several affirmative defenses: the purpose of the
condemnation was private not public, public interest and necessity
did not require the project, and the location of the project did not
promote “the greatest public good and the least private injury.”
Wild Goose filed a motion in limine to exclude evidence on the
affirmative defenses, which the trial court granted. The court then
vacated the trial on condemnation and conducted the trial on com-
pensation for the easement.

Roseville Land appealed. Following remand, Roseville Land
filed a motion for cross-complaint and amendment of its answer
to include new affirmative defenses involving an alternate route
theory. The trial court denied the motion and subsequently entered
judgment of condemnation in favor of Wild Goose.

On second appeal, the appellate court found that Roseville
Land had not established enough facts and evidence to show that
Wild Goose could have pursued an alternate route and that the al-
ternate route rendered the use of the Roseville Land obsolete. The
court reasoned that Roseville Land’s attempt to show that Wild
Goose could have built the pipeline elsewhere was an argument
for an “alternate approach to Wild Goose’s business” and not for
an alternate route pertaining to this particular project. Hence, the
court affirmed the trial court’s judgment granting the permanent
easement to Wild Goose and compensation of $12,500 to Rose-
ville Land.

COURT UPHOLDS INSURER’S OBLIGATION TO INDEM NIFY

REFINERY FOR COSTS INCURRED FROM  GOVERNM ENT

CLEANUP ORDERS

The issue in Powerine Oil Co. v. Superior Court, 37 Cal. 4th
377, 118 P.3d 589 (Cal. 2005), involved an insurer’s obligation to
indemnify a defunct oil refinery for costs incurred from govern-
ment cleanup orders. Powerine Oil Company was engaged in oil
refinery operations in Southern California since the 1930s. Fol-
lowing bankruptcy in 1985, the refinery ceased operations. How-
ever, Powerine remained liable for the soil and groundwater pol-
lution, and the California Regional Water Quality Control Boards
for Los Angeles and San Diego initiated administrative proceed-
ings against Powerine under the Porter-Cologne Act, which re-
sulted in orders for environmental cleanup. After Powerine noti-
fied its insurer, the insurer filed declaratory relief action against
it and Powerine cross-complained for indemnification.

Central National, the insurer, moved for summary judgment,
alleging that its duty under the excess/umbrella policies was lim-
ited to money ordered by a court in a suit for damages against
Powerine and, as such, the cleanup costs were outside the scope
of its responsibility. The trial court granted the insurer’s motion,
finding that the term “damages” in the insurance provision “does
not encompass environmental response costs ordered by an ad-
ministrative agency outside the context of a lawsuit.” 118 P.3d at
594. However, the appellate court found that the policies provided
umbrella coverage and construed “expenses” broadly to include
cleanup costs mandated by a government agency.

Upon review of the nature and language of the insurance
policies, the California Supreme Court affirmed the judgment of
the appellate court and held that the insurer was not entitled to
summary judgment. The court found that in addition to court
ordered damages, the policies required Central National to indem-
nify Powerine for governmentally imposed environmental lia-
bilities.

COURT UPHOLDS COUNTY ASSESSM ENT APPEALS BOARD’S

TAX ASSESSM ENT OF OIL-PRODUCING PROPERTY

County of Los Angeles v. County of Los Angeles Assessment

Appeals Board No. 4, No. B173000, 2006 WL 459326 (Cal. Ct.
App. Feb. 27, 2006), involved the property tax assessment of an
oil-producing property owned by Atlantic Richfield Corporation
(ARCO). In assessing the tax, the L.A. County Assessor alleged
that the L.A. County Assessment Appeals Board No. 4 relied on
the proper “income approach to value” method but applied it er-
roneously. Hence, the Assessor’s appeal raised several issues,
including whether the Board correctly forecasted the economic
life, annual oil production levels, and expenses for the property.

The “economic life” of an oil field is the duration in which
the selling price of oil from the field exceeds its production cost.
The owner of the property projected a 19.8-year economic life
while the Assessor projected 38 years. The Assessor argued that
the Board’s decision to use 21 years was arbitrary and inconsistent
with cash flow information. However, the Board decided to reject
the Assessor’s estimate because it was based on projected oil
prices of over $80 per bbl. in 2027 while testimony indicated that
real oil prices excluding the impact of inflation have continuously
declined since 1980. The court held that “determination of a
property’s economic life is a matter for the Board’s judgment, and
when the Board adopts and uses a reasonable method this court
does not reject that method because this court might have pre-
ferred another method.” 2006 WL 459326, at *9. Hence, absent
evidence of fraud, mistake, or reliance on an improper valuation
method, the Board’s assessment of economic life was proper.

The court also found that the Board did not improperly pro-
ject annual oil production by retroactively relying on geological
data and arbitrarily escalating and de-escalating the annual pro-
duction rates. The Board properly based its production estimates
for each assessment year on prior years’ production data. Also, in
its decision to escalate and de-escalate production rates, the Board
was allowed to rely on analysis indicating that oil production was
a declining asset.

As for the Board’s calculation of expenses based on a fixed
percentage of income, the Assessor argued that this method does
not accurately reflect actual expenses and “frontloads” expenses,
since expenses as a percentage of revenue are smaller in earlier
years than later years. Frontloading was problematic because it
caused property valuation to be lower than market value. How-
ever, the court found that the Assessor had not presented evidence
to prove that the fixed percentage approach was erroneous.

The court affirmed the Board’s tax assessment since the As-
sessor failed to satisfy his burden of showing that the Board erred
in estimating economic life, oil production, and expenses.
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COURT UPHOLDS DENIAL OF RECOVERY FOR

ENVIRONM ENTAL CLEANUP COSTS UNDER CERCLA
BECAUSE OF FAILURE TO COM PLY W ITH THE NATIONAL

CONTINGENCY PLAN

The issue in Carson Harbor Village v. County of Los An-

geles, 433 F.3d 1260 (9th Cir. 2006), involved the recovery of
environmental cleanup costs under the Comprehensive Environ-
mental Response, Compensation, and Liability Act (CERCLA).
Carson Harbor, a limited partnership, purchased property pre-
viously used by Unocal for oil production and storage and con-
verted it into a mobile home park. Carson Harbor subsequently
discovered tar-like and slag material on the property; the material
contained lead concentrations above levels permitted by the state.
Carson Harbor notified the Regional Water Quality Control Board
(RWQCB), residents of the mobile home park, and Unocal of the
pollution. Evidence showed that Unocal was responsible for at
least one of the numerous oil spills that had occurred on the
property.

Carson Harbor thereafter arranged for a remedial action plan
in compliance with RWQCB’s requirements and then successfully
removed the pollution. In addition, Carson Harbor filed a claim
against Unocal to recover cleanup costs under CERCLA. The
district court granted summary judgment in favor of Unocal upon
finding that Carson Harbor failed to comply with the National
Contingency Plan.

CERCLA provides for a private cause of action for cleanup
costs against parties responsible for the pollution pursuant to 42
U.S.C. § 9607(a). To establish a claim under this provision, claim-
ants must show that, in addition to other elements, the pollution
caused the claimant to incur remedial costs that were “necessary”
and “consistent with the National Contingency Plan.” The Nation-
al Contingency Plan, promulgated by the Environmental Protec-
tion Agency under CERCLA, purports to make the party seeking
response costs choose a cost-effective course of action to protect
public health and the environment. Accordingly, the plan requires
an opportunity for public participation, remedial site investigation,
and a feasibility study.

On appeal, the circuit court found that Carson Harbor did not
satisfy the public participation requirement, which generally in-
cluded interviews of officials and residents, development of a for-
mal community relations plan including an “information reposi-
tory” for making information regarding remedial efforts publicly
available, publication of a notice in the newspaper, opportunity
for submission of comments on the plan, a public meeting, etc.
Carson Harbor cited other cases in which participation by a public
agency in the remedial action was enough to satisfy this require-
ment and argued that RWQCB’s involvement should be sufficient.
However, the court found that in order for agency involvement to
be sufficient, it must be “extensive.” RWQCB’s involvement did
not meet this standard because it had only approved the plan and
inspected the property after cleanup had already taken place.

Furthermore, although Carson Harbor satisfied the remedial
site investigation requirement, the court found that Carson Harbor
had not conducted a sufficient feasibility study. According to 40
C.F.R. § 300.430(e), an adequate feasibility study must include
detailed analysis on a number of alternative remedies. “One of the
hallmarks of the feasibility study requirement is assessing a va-

riety of possible alternatives and providing analysis of the costs,
implementability, and effectiveness of each, and choosing the best
alternative for the site at issue.” 433 F.3d at 1268. However,
Carson Harbor’s remedial action plan discussed only the removal
option. Hence, due to lack of evidence indicating that Carson
Harbor considered other alternatives, the court held that it had not
satisfied the feasibility study requirement.

Because Carson Harbor failed to establish its compliance
with all of the requirements of the National Contingency Plan, the
court affirmed the district court’s decision to deny recovery of
cleanup costs from Unocal under CERCLA.

COURT UPHOLDS DENIAL OF INSURANCE COVERAGE FOR

INJURY CLAIM S CAUSED BY TOXIC SUBSTANCES FROM  OIL

PRODUCTION

Bechtel Petroleum Operations, Inc. v. Continental Insurance

Co., Nos. B176561, B179969, 2006 WL 531277 (Cal. Ct. App.
Mar. 6, 2006), involved indemnification for injury claims caused
by exposure to toxic substances on a property used for production,
storage, and distribution of oil and gas. Employees of the subcon-
tractors working on the property filed claims for injuries caused
by exposure to toxic substances and “unsanitary, hazardous or
dangerous working conditions at the reserve.” 2006 WL 531277,
at *2. Bechtel and Chevron, the respective operator and owner of
the property, requested their insurers to defend and indemnify
them in the lawsuits. The insurers refused, invoking the pollution
exclusion clause in the policies.

Bechtel and Chevron filed suit against the insurers for cov-
erage on the injury claims and the insurers moved for summary
judgment. The trial court dismissed the actions. The appellate
court affirmed the decision of the trial court upon applying the test
articulated by the California Supreme Court in MacKinnon v.

Truck Insurance Exchange, 31 Cal. 4th 635, 73 P.3d 1205 (Cal.
2003), which limited the applicability of a similar pollution ex-
clusion clause to “traditional environmental pollution.” Since
toxic substances released from oil and gas fields was deemed a
type of traditional environmental pollution, the court held that the
pollution exclusion clause applied in this case to preclude in-
surance coverage.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

SURFACE OW NER’S ACT PASSED BY LEGISLATURE

After several years when surface owner’s acts were proposed
but not passed in Colorado, this year a bill passed which addresses
accommodation of surface owners during oil and gas operations.
H.B. 07-1252 added a new section, Colo. Rev. Stat. § 34-60-127.
Section 1 of this statute is succinct and each word is important, so
we quote it in full:

Reasonable accommodation. (1)(a) An operator shall
conduct oil and gas operations in a manner that accom-
modates the surface owner by minimizing intrusion upon
and damage to the surface of the land.
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(b) As used in this section, “minimizing intrusion upon
and damage to the surface” means selecting alternative
locations for wells, roads, pipelines, or production fa-
cilities, or employing alternative means of operation, that
prevent, reduce, or mitigate the impacts of the oil and
gas operations on the surface, where such alternatives
are technologically sound, economically practicable, and
reasonably available to the operator.

(c) The standard of conduct set forth in this section shall
not be construed to prevent an operator from entering
upon and using that amount of the surface as is reason-
able and necessary to explore for, develop and produce
oil and gas.

(d) The standard of conduct set forth in this section shall
not be construed to abrogate or impair a contractual pro-
vision binding on the parties that expressly provides for
the use of the surface for the conduct of oil and gas opera-
tions or that releases the operator from liability for the
use of the surface.

Section 2 provides a cause of action to the surface owner if
an operator fails to meet the requirements of Section 1. The sur-
face owner may seek compensatory damages or equitable relief;
the surface owner shall present evidence that the operator’s use of
the surface materially interfered with the surface owner’s use of
the land. If such a showing is made, the burden of proof shifts to
the operator to show it met the standard set out in subsection 1 of
the statute. The statute also provides that the operator may assert
an affirmative defense that it has conducted operations in ac-
cordance with a regulatory requirement, contractual obligation, or
land use plan provision that is specifically applicable to the al-
leged intrusion or damages.

The statute states that it does not prevent an operator and a
surface owner from addressing the use of the surface for oil and
gas operations in a lease, surface use agreement, or other written
contract.

The effective date of this new statute was September 1, 2007.

In this reporter’s opinion, this new statute recognizes the
rights of both surface owners and oil and gas operators. By
providing that the alternative measures required of operators to
minimize intrusion need not exceed what is technologically sound,
economically practicable, and reasonably available, the act in-
cludes protections for operators. The meaning of all these provi-
sions will likely be further developed as the act is applied in
practice and in the courts.

LEGISLATURE REVISES STATUTE REGARDING NOTICE TO

M INERAL OW NERS OF SURFACE DEVELOPM ENT AND ADOPTS

SPECIFIC REQUIREM ENTS FOR DRILLING OIL AND GAS

WELLS IN THE GREATER WATTENBERG AREA

New legislation in S.B. 07-237 amends the statute regarding
notice to mineral owners of proposed surface development, to
provide that notice is given to owners shown in the assessor’s tax
records or to owners who have recorded a request for notification
form. This statute is not limited to any particular area in Colorado.
The new legislation also provides that in the greater Wattenberg
area, prior to local government final approval of an application for
surface development, the applicant must certify that notice has

been given to mineral owners and either no mineral owners ob-
jected to the application, or a surface owner agreement has been
reached, or the application for development provides access to
mineral operations and related facilities and the applicant has
deposited into escrow an amount for incremental drilling costs for
directional drilling. The greater Wattenberg area is north of Denver,
where extensive oil and gas development and residential and
commercial development are occurring. The details of these new
statutes are described below.

The new statutes are amendments to the existing statute on
notice to mineral estate owners of an application for surface de-
velopment. Colo. Rev. Stat. § 24-65.5-103 is amended to provide
that notice by certified mail, return receipt requested, or by a
nationally recognized overnight courier is to be given to a mineral
estate owner who is identified in the county tax assessor’s records,
if the records are searchable by parcel number or by legal des-
cription, or the owner has filed a request for notification in the
form described in (3) of this statute. Colo. Rev. Stat. § 24-65.5-104
regarding enforcement is repealed and reenacted. The repeal
removes the prior provision that a surface owner could rely on a
listing of mineral owners prepared by a licensed attorney, title
insurance company, or certified professional landman. The pro-
vision in the new statute that notice is based on the tax records
and recorded requests for notification makes it more important for
mineral estate owners to file the requests for notification under the
statute. Colo. Rev. Stat. § 24-65.5-103(6) provides that transfer of
an interest by a mineral estate owner following filing of the
request for notification shall not modify the address to which the
applicant may deliver notice. Thus, after a transfer the transferee
should file a new request for notification or an amendment to the
prior owner’s request for notification.

Colo. Rev. Stat. § 24-65.5-104 provides that if the applicant
certifies it has complied with the notice requirements and no min-
eral estate owner has entered an appearance or filed an objection,
after final approval of the application for development, no de-
velopment or activities contemplated by the application shall be
rescinded or curtailed for purported noncompliance with the
notice requirements. If the applicant complies with the publication
and posting notice requirements of the local government review-
ing the application, and the applicant certifies it provided the
required notice in a timely manner, mineral estate owners shall be
deemed to have constructively received notice of the application
for development. The applicant then has no liability to a mineral
estate owner for its development activities or any impediment to
drilling operations or other development of the mineral estate,
except in certain limited circumstances involving knowing and
willful false certification of notice (or existence of a surface use
agreement or escrow account for the greater Wattenberg area, see
below), or negligence in identifying the owners entitled to notice.
If there is a knowing and willful false certification, approval of the
application is void. If there is negligence in identifying the owners
entitled to notice, a mineral estate owner entitled to notice who
was not sent notice may (1) object prior to final approval of the
application or (2) thereafter within one year of posting of the
property with a sign indicating that the application for develop-
ment has received final approval, the mineral estate owner may
file suit for compensatory damages. If suit is filed, the prevailing
party is entitled to an award of reasonable attorney fees, and the



page 14 MINERAL LAW NEWSLETTER

mineral estate owner may not recover special, punitive, or other
extraordinary damages and is not entitled to equitable relief.

The greater Wattenberg area is defined as the lands in
Townships 2 South to 7 North and Ranges 61 West to 69 West of
the 6th P.M. In this area, “qualifying surface developments,” which
are defined as an application for development covering at least
160 acres, plus or minus 5%, are subject to specific requirements.
The applicant must further certify to the local government that
(1) no mineral estate owner has entered an appearance or filed an
objection to the proposed application for development within 30
days after the initial public hearing on the application, (2) the ap-
plicant and any mineral estate owner who filed an objection have
entered into a surface use agreement, the provisions of which are
incorporated into the application for development or evidenced by
a memorandum or otherwise recorded in the county records so as
to provide notice to transferees of the applicant, or (3) the applica-
tion for development provides access to mineral operations, an oil
and gas operations area, and existing wellsite locations, and the
deposit for incremental drilling costs has been made.

Colo. Rev. Stat. § 24-65.5-103.5 defines the oil and gas oper-
ations area that is required if there is no surface use agreement.
The area depends on the number of existing wells in the govern-
mental quarter section, and provides for a 250-foot or 200-foot
radius around existing wells or a 600-foot by 600-foot area,
depending on the number of wells; a 200-foot radius around tanks;
and easements for flowlines, pipelines, and roads. The oil and gas
operations area shall be the exclusive area for location of wells
and associated surface production facilities. A surface owner may
not encroach on the oil and gas operations area, except the plat
may allow the outer 50 feet of any setback to be used for under-
ground utilities, sidewalks, trails, and parking and to be land-
scaped at the surface owner’s cost and risk.

The deposit for incremental drilling costs is addressed in
Colo. Rev. Stat. § 24-65.5-103.7 and provides for $87,500 per
well for each well in an approved oil and gas operations area that
is required to be drilled directionally in order to access a bottom-
hole location in one of the five drilling windows permitted by the
Colorado Oil and Gas Conservation Commission (Commission)
under its greater Wattenberg rule 318A, as in effect on August 3,
2007, except certain directional wells the operator was required
to drill under rule 318A(e). The $87,500 amount is subject to
yearly adjustment based on the consumer price index. There are
provisions to post a letter of credit instead of establishing the
escrow account. The statute creates a procedure for certifying to
the Commission that incremental drilling costs have been expen-
ded, in order to obtain monies from the escrow account. At the
end of three years after recording the plat, subject to a one-year
extension for pending filed drilling permits, any funds in escrow
shall be released or returned to the applicant (i.e. surface devel-
oper) or its designated successor.

These statutes were effective August 3, 2007, and Colo. Rev.
Stat. § 24-65.5-103 applies to applications for development where
the initial public hearing had not been held prior to that date.

CHANGES TO COLORADO OIL AND GAS

CONSERVATION COM M ISSION

The legislature made several significant changes to the statute
regarding the Colorado Oil and Gas Conservation Commission
(the Commission). H.B. 07-1341 revises the make-up of the
Commission and H.B. 07-1298 adopts provisions for the Commis-
sion to protect and conserve wildlife in some of its functions.

Colo. Rev. Stat. § 34-60-104(2)(a)(I) regarding members of
the Commission is amended to provide for nine commissioners
(formerly the number was seven). The revised statute provides
that the executive director of the department of natural resources
and the executive director of the department of public health and
environment shall be ex officio voting members of the Commis-
sion. The number of commissioners who shall have substantial
experience in the oil and gas industry is now three (formerly it
was five). One member of the commission shall be a local gov-
ernment official, one member shall have formal training or sub-
stantial experience in environmental or wildlife protection, one
member shall have formal training or substantial experience in
soil conservation or reclamation, and one member shall be ac-
tively engaged in agricultural production and also be a royalty
owner. The requirement that no more than four member be from
the same political party is retained, but the executive directors on
the Commission are excluded from this provision.

The Commission is directed to promulgate rules to establish
a timely and efficient procedure for reviewing applications for
a permit to drill and applications for an order establishing or
amending a drilling and spacing unit. The Commission is to sub-
mit a semiannual report to the legislature that tracks the number
of applications for permits to drill, the average time to review and
issue permits to drill, and a description of the number and char-
acter of applications for permits to drill for which approval has
been withheld, including the ultimate disposition of such applica-
tions.

The Commission is required to promulgate rules, in consulta-
tion with the department of public health and environment, to
protect the health, welfare, and safety of the public in the conduct
of oil and gas operations. The rules shall provide a procedure for
the department to have an opportunity to provide comments dur-
ing the Commission’s decision-making process.

These provisions became effective May 29, 2007.

H.B. 07-1298 amends the legislative declaration in the Oil
and Gas Conservation Act to include that it is in the public interest
to plan and manage oil and gas operations in a manner that
balances development with wildlife conservation in recognition of
the state’s obligation to protect wildlife resources and the hunting,
fishing, and recreation traditions they support, which are an im-
portant part of Colorado’s economy and culture. The definitions
in the Oil and Gas Conservation Act are amended to define “mini-
mize adverse impact” to mean, wherever reasonably practicable,
to avoid adverse impacts from oil and gas operations on wildlife
resources, minimize the extent and severity of those impacts that
cannot be avoided, mitigate the effects of unavoidable remaining
impacts, and take into consideration cost effectiveness and tech-
nical feasibility with regard to actions and decisions taken to
minimize adverse impacts to wildlife resources.
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Colo. Rev. Stat. § 34-60-128, the Colorado Habitat Steward-
ship Act of 2007, is adopted in the Oil and Gas Conservation Act
and provides that the Commission shall act so as to minimize
adverse impacts to wildlife resources affected by oil and gas
operations; consult with the wildlife commission and division of
wildlife on decisions that impact wildlife resources; provide for
Commission consultation and consent of the affected surface owner
or tenant on permit-specific conditions for wildlife habitat protec-
tion; implement, whenever reasonably practicable, best manage-
ment practices and other reasonable measures to conserve wildlife
resources; and promulgate rules in consultation with the wildlife
commission, to establish standards for minimizing the adverse
impacts to wildlife resources affected by oil and gas operations.
These rules shall address developing a consultation process with
the wildlife commission, encouraging operators to utilize compre-
hensive drilling plans and geographic area analysis strategies to
provide for orderly development, and minimizing surface distur-
bance and fragmentation in important wildlife habitat by incorpo-
rating appropriate best management practices in orders or rules
establishing drilling units or allowing the drilling of additional
wells in drilling units, in orders approving secondary recovery
unit agreements, and, on a site-specific basis, as conditions of
approval to a permit to drill.

This act took effect July 1, 2007.

LEGISLATURE ADDRESSES PRODUCTION REPORTING

H.B. 07-1180 amends Colo. Rev. Stat. § 34-60-106 to require
the Colorado Oil and Gas Conservation Commission to adopt
rules to ensure accuracy of oil and gas production reporting by
establishing standards for wellhead oil and gas measuring and
reporting. Colo. Rev. Stat. § 34-60-118.5, regarding payment of
proceeds of production, is amended to provide that the payee may
request meter calibration testing and production reporting records.

LEGISLATURE AM ENDS ACCESS TO

ASSESSM ENT INFORM ATION

H.B. 07-1142 amends Colo. Rev. Stat. § 39-7-102.7 to pro-
vide that notices of valuation for lands and leaseholds shall be
public records and available for inspection under the applicable
statute.

PETITIONER M AY NOT CONDEM N AN EASEM ENT FOR A

PRIVATE WAY OF NECESSITY FOR A NATURAL GAS PIPELINE

In Akin v. Four Corners Encampment, ___ P.3d ___, No.
05CA1228, 2007 WL 1150450 (Colo. Ct. App. 2007), the Colo-
rado Court of Appeals upheld the trial court’s decision that an
easement for a private way of necessity could not be condemned
for a natural gas pipeline. The district court and court of appeals
found that Article II, § 14 of the Colorado Constitution, and Colo.
Rev. Stat. § 38-1-102(3) do not authorize condemnation of an
easement for a private way of necessity for the purpose of con-
structing and maintaining a natural gas pipeline and related equip-
ment and facilities. The court found that private way of necessity
refers to roadways and passageways connecting landlocked prop-
erty to a public road.

CERTIORARI DENIED IN GUNNISON COUNTY DECISION

In Vol. XXIV, No. 1 (2007) of this Newsletter, we reported
the decision in Board of County Commissioners v. BDS Interna-

tional, LLC, 159 P.3d 773 (Colo. Ct. App. 2006). On June 11,
2007, the Colorado Supreme Court denied the petitions for cer-
tiorari in this case. Colorado Oil & Gas Conservation Commis-

sion v. Board of County Commissioners, No. 07SC75, 2007 WL
1666562 (Colo. June 11, 2007).

O K L A H O M A  —  O I L  &  G A S

J A M E S  C .  T .  H A R D W I C K

—  R E P O R T E R  —

SCOPE OF M ARKET SHARING ACT LIM ITED

In McCall v. Chesapeake Energy Corp., 2007 OK CIV APP
59, 164 P.3d 1120 (Okla. Civ. App. 2007), McCall was a working
interest owner in four wells operated by Chesapeake Operating,
three of which were subject to a joint operating agreement (JOA)
on the 1956 Model Form (the JOA Wells), and the fourth of which
was not subject to a JOA but governed by a Corporation Commis-
sion pooling order (the Force Pooled Well). McCall was not bound
by a gas balancing agreement as to any of these wells.

Oklahoma’s Natural Gas Market Sharing Act (NGMSA), Okla.
Stat. tit. 52, §§ 581.1 et seq., enacted in 1992, provides a mecha-
nism by which certain working interest owners in a well can re-
quire the operator to share its market for gas or, alternatively, to
secure an independent non-affiliated purchaser for the owner’s
gas. The NGMSA was enacted as a replacement for the so-called
Sweetheart Gas Act, Okla. Stat. tit. 52, §§ 540-547 (repealed in
part, amended in part).

McCall requested Chesapeake to market her share of gas from
the four wells. Chesapeake offered to do so, provided McCall
would sign its marketing letter entitling Chesapeake to charge
marketing fees on gas of 2% of gross sales and 20¢ per barrel on
oil. These fees were subsequently increased to 3% of the net re-
sale price on gas and 30¢ per barrel on oil. McCall declined to
sign Chesapeake’s marketing letter and filed suit seeking a decla-
ration that she was entitled to have Chesapeake market her share
of gas under the NGMSA. Section 581.4 of the NGMSA provides
(among other things) that owners are not entitled to the benefit of
the Act if they are “subject to a balancing agreement or other writ-
ten agreement which expressly provides for the taking, sharing,
marketing or balancing of gas in a manner other than as provided
for” in the Act. Even though McCall had not signed a gas balanc-
ing agreement, Chesapeake asserted that section 13 of the JOA,
the right-to-take-in-kind provisions, came within this exclusion.
The trial court ruled for Chesapeake on this issue.

On appeal, the Oklahoma Court of Civil Appeals noted that,
under the right-to-take-in-kind provisions of section 13 of the
JOA, each working interest owner was obligated to “take in-kind
or separately dispose of its proportionate share of the oil and gas
produced from the Unit Area.” The court then examined the
further provisions of section 13 stipulating that if a party fails to
make arrangements to take inkind or separately dispose of its
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share of production, the operator has the right, but not the obli-
gation, to purchase the production or sell it to others at not less
than the prevailing market price, subject to revocation at will by
the party owning the production, and the right of the owner at any
time to take inkind or separately dispose of its share of produc-
tion. After quoting these provisions verbatim and without any
rationale, the court declared that these were provisions governing
the taking, sharing, and marketing of gas and, therefore, McCall
was not entitled to avail herself of the NGMSA for the JOA
Wells.

The parties agreed that the NGMSA applied to the Force
Pooled Well. The dispute here, however, was McCall’s claim that
the 3% marketing fee paid by Chesapeake to its marketing affiliate
and to be assessed against McCall was unreasonable. Pursuant to
§ 581.10 of the NGMSA, the Corporation Commission estab-
lished a schedule of reasonable administrative fees to cover the
actual costs incurred by an operator in performing its duties under
the Act. The court noted, however, that these administrative fees
were in addition to and separate from “any and all post-production
costs and expenses, including but not limited to reasonable mar-
keting costs,” which were authorized to be deducted from the
proceeds received. After quoting this provision of the statute and
again without further rationale, the court found no error in the trial
court’s determination that McCall was obligated to bear her pro-
portionate share of the 3% marketing fee paid Chesapeake’s mar-
keting affiliate.

McCall had also sought relief against Chesapeake Operat-
ing’s parent, alleging that the Chesapeake entities had created
through accounting management a structure whereby funds for the
marketing and operations flow to the same entity and were man-
aged so as to realize or eliminate profit from any particular sub-
sidiary. The court rejected any claim against the parent on the
basis that there were no allegations against the parent other than
that Chesapeake Operating was its subsidiary. The court stated
that the separate existence of the two entities would not be dis-
regarded in the absence of proof that the parent and subsidiary
were so closely linked and extricably intertwined as to be effec-
tively one entity. McCall had failed to tender evidentiary material
showing a disputed issue of fact as to whether the subsidiary was
the mere agent or instrumentality of the parent. According to the
court, the record did not establish more than a usual parent-sub-
sidiary relationship.

On April 9, 2007, the Oklahoma Supreme Court denied cer-
tiorari and ordered that the opinion of the Court of Civil Appeals
be released for publication and be accorded precedential value.

Comment: The court’s decision that the right-to-take-in-kind
provisions of the JOA place an owner beyond access to the
NGMSA on the basis that it is an agreement expressly providing
for the taking, sharing, marketing, or balancing of gas will come
as a surprise to many. The Oklahoma Corporation Commission,
in promulgating rules under the Sweetheart Gas Act, predecessor
to the NGMSA, expressly ruled that parties signing a joint oper-
ating agreement “identical in content to AAPL Form 610-Model
Form Operating Agreement, with no gas balancing agreement
attached” would not be excluded from the Sweetheart Gas Act and
the rules thereunder because those provisions do not “expressly
provide for the taking, sharing or gas balancing of gas produced
. . . in a manner other than as set forth in these Rules.” Order No.

256161 in General Cause No. 28356, March 26, 1984. This ruling
of the commission was widely known in the industry and, to this
reporter’s knowledge, not challenged further. There was nothing
surrounding the enactment of the NGMSA as a replacement for
the Sweetheart Gas Act indicating a legislative intent to change
the effect of the prior Act. Without commenting on the policy
wisdom of the Sweetheart Gas Act or its successor, the NGMSA,
it would seem that this decision substantially restricts access to the
NGMSA. A great majority of well owners in Oklahoma will be
parties to a JOA on either the 1956, 1977, 1982, or 1989 Model
Form, all of which contain right-to-take-in-kind provisions with
respect to oil and gas production which are the same in all mate-
rial respects to the language relied upon by the court in this case.
Thus, it may be that only owners participating in wells under Cor-
poration Commission forced pooling orders are entitled to bene-
fits of the NGMSA.

W ITHHOLDING OF PAYM ENTS TO NON-RESIDENT

ROYALTY OW NERS UPHELD

Okla. Stat. tit. 68, § 2385.26, enacted in 2000, directs payors
of oil and gas royalties to withhold 5% of the royalty payments
to non-Oklahoma residents and remit the same to the Oklahoma
Tax Commission. The statute grants non-residents credit for
amounts withheld toward income taxes owed and provides refunds
if amounts withheld exceed income taxes owed. In Panhandle

Producers & Royalty Owners Ass’n v. Oklahoma Tax Commis-

sion, 2007 OK CIV APP 68, 162 P.3d 960 (Okla. Civ. App. 2007),
the Royalty Association challenged the constitutionality of this
statute, claiming it violated the privileges and immunities provi-
sions, the equal protection provisions, and the interstate com-
merce clause of the U.S. Constitution.

After reviewing various U.S. Supreme Court decisions deal-
ing with the constitutionality of statutes providing for tax treat-
ment of non-residents different than for residents, the Oklahoma
Court of Civil Appeals upheld the constitutionality of the statute.
The court noted the Tax Commission’s rationale for different treat-
ment of non-residents was to secure payment of taxes on royalties
by withholding the taxes before the income left the state. Although
the Tax Commission had jurisdiction over non-resident royalty
owners and could secure payment by imposing liens against non-
residents’ property, litigation would be necessary to enforce pay-
ment. The court found avoidance of that burden to be a substantial
reason for different treatment of non-residents, and the method
chosen bore a substantial relationship to the state’s objection.
Therefore, the statute did not violate the privileges and immunities
clause of the U.S. Constitution.

The court next stated that the Tax Commission’s rationale to
ensure taxes are collected before the income leaves the state pro-
vided a rational basis for classification based on residence and,
therefore, the statute did not violate the equal protection clause.
Finally, the court found no violation of the commerce clause
as discriminatory against non-residents because, although it di-
rected withholding only against non-residents, it also granted non-
residents the right to credit or refund, and the burden on interstate
commerce was only incidental. Further, the court noted that it was
not the tax itself which the non-residents challenged, but only the
method of collection. The court said that statutes requiring with-
holding of taxes from non-residents have been upheld if the tax
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itself is not more onerous than that applicable to residents. The
court held that the temporary loss of use of the withheld amounts
was not a constitutionally protected interest.

On July 2, 2007, the Oklahoma Supreme Court denied cer-
tiorari and ordered that the opinion of the Court of Civil Appeals
be published and accorded precedential value.

CLASS M EM BER’S APPEAL OF ROYALTY CLASS ACTION

SETTLEM ENT FAILS

Velma-Alma Independent School District No. 15 v. Texaco,

Inc., 2007 OK CIV APP 42,162 P.3d 238 (Okla. Civ. App. 2007),
involved a class member’s attempt to appeal the settlement of a
royalty class action approved by the trial court. The class action
suit seeking recovery of unpaid or underpaid oil and gas royalties
was settled for $27 million, including a 40% fee to class counsel.
Class member Browne challenged the agreement on attorney’s
fees. Notice of the proposed settlement gave the 6,000 class mem-
bers three options: (1) they could do nothing and participate in
the settlement, (2) they could opt out and not be bound by the
settlement, or (3) they could remain in the class but object to the
settlement agreement. However, if they objected to the settlement,
they were required to file with the court on or before a date certain
a written statement containing certain information including a
statement of whether they wished to appear at the settlement fair-
ness hearing and a detailed statement of the specific legal and
factual basis for every objection. Browne did not attend the fair-
ness hearing, but sent a letter to the court identifying the letter as
an objection to the settlement, stating a belief that the 40% award
of attorney’s fees is “much too high compared to other similar
cases of which I am aware.” 162 P.3d at 240. At the fairness hear-
ing, the trial court treated Browne’s letter as an invalid objection.
It then approved the class settlement, finding no valid objection
was filed. When Browne attempted to appeal, class representa-
tives sought to dismiss her appeal on the basis that she was not a
proper party to appeal because she failed to object to the settle-
ment by following the court’s instructions, and further failed to
appear at the fairness hearing.

After reviewing several federal appellate and U.S. Supreme
Court decisions, the Court of Civil Appeals held that, in order to
be considered a party with the right to appeal, the class member
must appear and present objections to the trial court at the fairness
hearing. If, as in this case, the settlement notice allows for written
objections to be filed, those objections will be considered by the
trial court in exercising its discretion to approve the settlement
but, to be considered a party for the purpose of appeal, that party
must appear at the fairness hearing and present those objections.

However, since the court’s rule had not previously been adop-
ted in Oklahoma, the court declined to dismiss Browne’s appeal
on that basis alone. The court then examined Browne’s letter and
found that it was insufficient under the notice because it failed to
present a detailed statement of the specific legal and factual bases
for each and every objection.

STATUTE OF LIM ITATIONS FOR REFORM ATION;
AM BIGUOUS WELLBORE RESERVATION

In Cox v. Kaiser-Francis Oil Co., 2007 OK CIV APP 10, 152
P.3d 274 (Okla. Civ. App. 2007), landowner Cox executed in

September 1986 a non-participating royalty deed in favor of
Kaiser covering a 320-acre tract on which were two producing
wells: the Stevens #1-12 and the S.P. Helm #1-12. This deed
conveyed all grantor’s oil royalty and gas royalty, but reserved
“Grantor’s interest in the wellbore rights and production from the
S.P. Helm #1 well located in the center of the Southwest quarter
of Section 12-T14-R10W, Canadian County, Oklahoma.” 152
P.3d at 276. In 2001, the operator, pursuant to Corporation Com-
mission approval, drilled the S.P. Helm #2 well as a replacement
for the S.P. Helm #1 well. When a dispute arose over whether the
S.P. Helm #2 well was covered by the deed reservation, Cox sued.
Kaiser moved for summary judgment asserting the deed unambig-
uously reserved only the S.B. Helm #1 wellbore, there was no
mutual mistake, and the statute of limitations began to run in
September 1986. The trial court granted summary judgment for
Kaiser.

On appeal, the appellate court said the applicable statute of
limitations was five years after the cause of action accrued and
that a cause of action for reformation accrues when plaintiff dis-
covered or should have discovered the mistake. The court con-
cluded that plaintiff’s claim for reformation here did not accrue
until Kaiser disputed Cox’s rights to royalties from the Helm #2
well. In doing so, the court distinguished decisions that held that
the statute begins to run upon delivery of the deed, reasoning that
those cases did not involve a mistake as the legal effect of the
deed. The court reasoned here that Cox could not have known of
any adverse claim to her royalty rights so long as the Helm #1
continued to produce and she received royalty checks, and it was
only when the new well was drilled and Kaiser claimed the royalty
interest that the cause of action accrued.

The court next considered plaintiff’s claim that the deed was
ambiguous, entitling her to put on extrinsic evidence of the par-
ties’ intent. The court first stated that the deed was not subject to
construction unless it was ambiguous. In examining the reserva-
tion, the court found ambiguity in the words “wellbore rights.”
The court reasoned that rights to a “well bore and its associated
mechanisms” belong to the lessee while the lease is in force, that
grantor did not own any such rights, and that these were extrinsic
facts resulting in a latent ambiguity. The court further reasoned
that even if the reservation of “wellbore rights” were ignored, an
ambiguity still existed because the Helm #1 well was a unit well,
by statute grantor’s interest in production from that well was
based on her percentage ownership of royalty in a unit tract mul-
tiplied by the proportion that the acreage in that tract bore to the
entire unit acreage, with the result that the deed was subject to the
interpretation that grantor’s reservation was of some percentage
of royalty in acreage in the unit, and that she would therefore have
the same interest in a replacement well that she had in the earlier
unit well.

Comment: Under the court’s reasoning, it would seem that
almost any change in facts subsequent to execution of a deed or
making of a contract could form the basis for postponing of the
running of the statute of limitations on a reformation claim no
matter how clear the instrument may have appeared on its face.
Further, many practitioners will find the court’s conclusion as to
ambiguity surprising. Inclusion of the term “wellbore rights” is, at
worst, an example of redundancy commonly encountered in legal
drafting. If unnecessary words are tantamount to ambiguity, it
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could be argued that all practitioners are guilty of aiding and abet-
ting. Further, the rationale supporting the court’s alternate basis
for finding ambiguity could easily be extended to finding that the
grantor intended to retain an interest in any additional well drilled,
even if not a replacement well.

M ULTIPLE APPRAISER REPORTS UPHELD IN

SURFACE DAM AGE ACTION

In Chesapeake Operating, Inc. v. Loomis, 2007 OK CIV APP
55, 164 P.3d 254 (Okla. Civ. App. 2007), when Chesapeake and
the landowners could not agree on surface damages, Chesapeake
initiated an action under the Oklahoma Surfaces Damages Act,
Okla. Stat. tit. 52, §§ 318.2 et seq., by the filing of a petition to
appoint appraisers, which resulted in the appointment of three ap-
praisers. Two appraisers returned a report that 1.83 acres of land
had been used as a well site and that landowner suffered surface
damages of $12,350. The third appraiser filed a separate report
assessing total damages of $5,490. Chesapeake filed exceptions
to the majority report asserting, among other things, that the Sur-
face Damages Act did not authorize the filing of more than one
appraiser report, that the majority had used an improper method-
ology in determining surface damages, and that it had allocated
damages to items not allowed by the Act. At the hearing on excep-
tions, it was revealed that the majority’s damage report was com-
prised of $6,405 for the 1.83 acres taken, $1,750 for damage to
property near the well site used for off-site parking, $1,000 for
damages for erosion to off-site property caused by a water spill,
and $3,200 for the “stigma” of having oil and gas operations
located on the 240-acre tract of which the 1.83 acre well site was
a part. The trial court accepted the majority appraisal.

On appeal, the court acknowledged that the wording in the
statute suggests only a single report. However, the court con-
cluded that the parties were not harmed by the filing of multiple
reports because the court’s role on hearing exceptions in surface
damage proceedings confers upon the court the authority to con-
firm, reject, modify, or order a new appraisal. It also felt that a
minority report could be of assistance to the court. The court up-
held the trial court’s acceptance of the majority appraisal, finding
that the award of “stigma” damages was proper, based upon the
detrimental effect that “perceived limitations” on potential use of
the land caused by oil and gas operations may have on the fair
market value of the adjoining property.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

“DON’T WORRY, I’LL TAKE CARE OF YOU”: GEOLOGIST

W ITHOUT A CONTRACT CAN GET COM PENSATION FOR HIS

TIM E BUT NOT FOR A M ILLION-DOLLAR OVERRIDE

When Quigley decided to sell his interest in the Samano oil
and gas leases in 1997, Bennett, a geologist, agreed to assist him
in analyzing the leases and making a sale presentation as a favor
to a sick colleague who had been working for Quigley. When
Quigley asked Bennett to do some work on the project beyond

what Bennett had anticipated, he told him, “Don’t worry Bennett,
I’ll take care of you.” Quigley v. Bennett, 227 S.W.3d 51, 52 (Tex.
2007). Quigley later sold the leases to Coastal Oil & Gas, reserv-
ing an overriding royalty interest, and Coastal drilled two produc-
ing wells. When Bennett and Quigley could not agree on Ben-
nett’s compensation, Bennett sued Quigley, asserting causes of
action for quantum meruit, conversion, and fraud. In Quigley v.

Bennett, the Texas Supreme Court reversed a $1 million award to
Bennett, based on a jury verdict, on his fraud claim.

Bennett presented evidence at trial that he was a generating
geologist and that generating geologists are usually compensated
with overriding royalty interests in the prospects they generate. He
testified that he personally only accepted prospect work for roy-
alty interests. Evidence was also presented that the value of a 1%
royalty interest in the Samano leases was approximately $4
million and that geologists who worked for cash compensation
rather than overriding royalty interests earned between $500 a day
and $20,000 per job. The jury found, on Bennett’s quantum
meruit claim, that the reasonable value of his work was $2,500,
but it found that $1 million would fairly and reasonably compen-
sate him for Quigley’s fraud. Bennett elected to recover on the
larger fraud claim, and Quigley appealed.

There was no agreement, Quigley argued, for Bennett to re-
ceive an overriding royalty interest as compensation, and Bennett
did not disagree. The supreme court agreed with Quigley that to
allow Bennett to recover damages based on the value of an over-
riding royalty interest would violate the statute of frauds.

An overriding royalty interest in an oil and gas lease is an
interest in real estate that falls within the statute of frauds. Absent
a writing, an agreement to convey such an interest is unenforce-
able. Allowing recovery of the value of the royalty interest when
the interest itself could not be recovered because of the statute of
frauds would circumvent the statute’s protections. Thus, evidence
of the value of a royalty interest, which was what Bennett conten-
ded for as compensation, could not be considered as evidence
supporting the jury’s finding. The only remaining evidence of dam-
ages was testimony as to cash-based compensation for a geologist.
Although that testimony provided some evidence of the value of
Bennett’s work, it would not support a $1 million award.

DIVORCING GEOLOGISTS’ AGREEM ENT DIVIDING OIL AND

GAS INTERESTS HELD AM BIGUOUS

Two geologists, Rebecca L. Broesche and John Daniel Jacob-
son, divorced in 1993. Protracted litigation involving the interpre-
tation of their agreed divorce decree began in 1996 and was still
not resolved after the court of appeals’ decision in Broesche v.

Jacobson, 218 S.W.3d 267 (Tex. App.—Houston [14th Dist.]
2007, pet. denied).

The disputed portion of the divorcing parties’ divorce decree
involved their division of oil and gas properties to which Jacobson
had become entitled in his employment with Texas Independent
Exploration, Inc. Regarding these interests the decree awarded
each party one-half of the interests of the parties as described
in an Exhibit “A” to the decree. Exhibit “A” consisted of a chart
with fifty rows and five columns. The five columns were headed
“County,” “Well,” “WI%,” “NRI%,” and “Status” (the “Status”
column containing symbols for active, inactive, and “after pay-
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out”). All oil and gas interests not specifically listed, the decree
continued, were awarded to the party whose personal efforts or
signature created them. Broesche contended that the decree un-
ambiguously awarded her one-half of the interests in the oil and
gas leases on which the listed wells were located (i.e., undrilled
locations). Jacobson maintained that Broesche was unambigu-
ously entitled only to one-half interest in the wells on the list and
no leasehold interest outside those specific wells.

Broesche cited Williams & Meyers to the effect that a “work-
ing interest” is generally understood to mean a mineral interest
created by a leasehold. Terms such as “working interest” are often
used loosely and inaccurately, however, the court noted. The two
geologists may well have used the term in its technical sense, the
court optimistically remarked, as dividing their leasehold inter-
ests. Exhibit “A” to the decree made no reference to any oil and
gas leases, however, and the portion of the decree disposing of
interests not included in Exhibit “A” seemed to contemplate that
such interests existed. Both parties’ interpretations were reason-
able, the court concluded, and the decree was ambiguous. It re-
manded the case for further proceedings to determine the decree’s
intent.

The court’s decision in this case seems correct, but the sug-
gestion that the term “WI%” has some technical meaning that
might help determine whether it refers merely to a single well or
the leasehold on which it is situated gives too much credit to the
divorcing geologists and their divorce lawyers. A reading of the
opinion makes clear that the appellate panel is, unfortunately,
unfamiliar with basic oil and gas law. The lesson of this case is
simply that the resolution of legal rights in oil and gas properties
should be entrusted to experts in oil and gas law, not geologists
and family law practitioners.

NONCONSENTING WORKING INTEREST OW NER HELD NOT

OBLIGATED TO ACCOUNT TO OVERRIDING ROYALTY

ASSIGNEE BEFORE PAYOUT OF NONCONSENT PENALTY

Oil and gas operating agreements typically provide that, after
an initial well has been drilled, each working interest owner may
either consent or not to the drilling of any subsequent well that
may be proposed in the contract area. If a party does not consent,
the typical agreement provides that the proposed well may be
drilled at the cost of the other working interest owners and that the
nonconsenting owner must, to compensate for the risk undertaken
by the parties drilling the well, relinquish its interest in the well
until the consenting parties have recovered a specified multiple
of the drilling and completing costs. If a working interest owner,
after entering into such an operating agreement, creates an over-
riding royalty interest as a burden against its working interest and
then “goes nonconsent” in the drilling of a well so that its over-
riding royalty assignee’s interest is eliminated during the recoup-
ment period along with its own, must the nonconsenting owner
account to the overriding royalty owner for the lost overriding
royalty proceeds? The court in Boldrick v. BTA Oil Producers,
222 S.W.3d 672 (Tex. App.—Eastland 2007, no pet. h.), held that
it need not.

The operating agreement at issue appears to have been the
1956 A.A.P.L. Model Form with provisions consistent with those
mentioned as typical. It included an additional provision that, if
a party should create an overriding royalty interest after the date

of the agreement, the “subsequently created interest” would be
subject to the operating agreement. BTA assigned an overriding
royalty interest to the predecessor to Boldrick’s interest. BTA
thereafter elected not to consent to the drilling of the Stallings Gas
Unit 2H Well proposed by the operator, Chevron U.S.A. Inc.
After initially paying Boldrick for production from the well at-
tributable to his overriding royalty interest, Chevron concluded it
has been mistaken in doing so and asked for reimbursement.
Boldrick sued BTA and Chevron alleging breach of contract,
unjust enrichment, and conversion. Chevron and BTA counter-
claimed for declaratory judgments that, respectively, Chevron had
no obligation to pay Boldrick for his overriding royalty interest
and that BTA had no obligation to account to Boldrick while it
was not itself entitled to oil and gas proceeds. Boldrick appealed
the trial court’s summary judgment for BTA, which the court of
appeals affirmed.

Boldrick acknowledged that he was aware of the operating
agreement before he acquired his overriding royalty interest but
contended that it did not apply to his interest. By the clear terms
of the operating agreement, the court pointed out, Boldrick’s in-
terest was chargeable with a pro rata portion of all costs and
expenses as if it were a working interest. That Texaco, Chevron’s
predecessor, had consented to BTA’s assignment of the overriding
royalty did not mean that it should not be treated as a subse-
quently created interest.

More compelling was Boldrick’s insistence that even if BTA’s
relinquishment of its pre-payout interest in the well included his
overriding royalty interest, BTA should not be excused from its
specific grant to him. The court rejected that contention as well.
Inasmuch as the operating agreement to which Boldrick’s interest
was clearly subject mandated that proceeds of his production be
used to meet the consenting parties’ drilling costs, such a use could
not constitute a breach of contract between Boldrick and BTA and
could not constitute unjust enrichment or conversion. The court
emphasized that it left undecided whether BTA might be com-
pelled to reimburse Boldrick for his lost overriding royalty pro-
ceeds if and when BTA itself became entitled to proceeds from
the well’s production.

The court of appeals convincingly addressed numerous flaws
in Boldrick’s arguments, but it disappointingly failed adequately
to explain why BTA’s assignment should not be interpreted to
contractually obligate BTA for the interest it purported to assign,
particularly given that BTA’s assignment was not specifically
made subject to the possibility of BTA’s electing not to consent
to drilling operations. It must be that the character of the interest
assigned by BTA, and BTA’s obligations with respect to it, were
considered by the court to be inherently limited by the operating
agreement. Why this should be so deserves more careful consider-
ation than the court seems to have given it.

CONTRACTUAL CHOICE OF FORUM  IN AM I DISPUTE HELD

BINDING ON OIL COM PANY’S SUCCESSORS IN INTEREST BUT

NOT NON-RATIFYING AFFILIATES

Independent Indonesian American Petroleum Company
(IIAPCO), an affiliate of Diamond Shamrock, in 1968 entered
into an operating agreement with Warrior International Company
and Carver-Dodge International Company for the exploration and
development of potential petroleum resources in offshore Indo-
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nesia. The operating agreement included an “area of mutual in-
terest” (AMI) provision that any party acquiring a petroleum
exploration interest in another part of Indonesia must offer the
others the option to participate. Settling a dispute over whether the
AMI provision applied to an acquisition by Diamond Shamrock,
it and Warrior entered into a 1986 settlement agreement in which
they agreed that venue and exclusive jurisdiction of claims arising
under the AMI provision would lie in Texas, that the AMI provi-
sions would apply to Diamond Shamrock, Warrior, and the affili-
ates of each of them, and that the settlement agreement would re-
main in effect as long as Warrior and Diamond Shamrock were par-
ties to the 1968 operating agreement, as defined in its section 17.
In the ensuing years the Diamond Shamrock interest under the
operating agreement passed to CNOOC SES Ltd. (SES), a sub-
sidiary of CNOOC Southeast Asia Ltd. (SAL), an affiliate of
China National Offshore Oil Corporation, the Chinese state oil
company. Paladin Resources acquired Warrior’s interest. In 2004
Paladin sued SAL, SES, CNOOC International Limited (Interna-
tional), CNOOC Muturi Limited (Muturi), and CNOOC Ltd.
(LTD) in Dallas County, Texas, alleging that International and
Muturi, as affiliates of SES, violated the AMI provision by ac-
quiring Indonesian exploration rights without offering Paladin the
option to participate. CNOOC Southeast Asia Ltd. v. Paladin Re-

sources (Sunda) Ltd., 222 S.W.3d 889 (Tex. App.—Dallas 2007,
pet. filed), decided the appeal of special appearances filed by the
defendants to challenge the jurisdiction of the Texas courts.

After preliminarily noting that a contractual forum selection
clause does not offend due process, the court first dealt with the
defendants’ argument that the 1986 settlement agreement con-
taining the clause had expired because Diamond Shamrock and
Warrior had ceased to be parties to the underlying operating agree-
ment. It rejected the argument, observing that the settlement agree-
ment was, by its terms, to remain in effect so long as Warrior and
Diamond Shamrock were parties as defined in section 17 of the

operating agreement. Section 17 defined a “party” to include “each
successor to any or all of the working interest of a Party” in the
original production-sharing agreement with the Indonesian govern-
ment. Since Paladin and SES had succeeded to the working in-
terests of Warrior and Diamond Shamrock, respectively, the forum-
selection clause was enforceable against SES. Furthermore, SAL
and LTD were properly found to be subject to the forum-selection
clause by ratification. The 2002 purchase agreement under which
they had acquired the corporation that became SES and other
affiliated entities recited that the 1986 settlement agreement was
among the documents under which the entities’ assets were oper-
ated, and this was enough to support the trial court’s finding that
SAL and LTD had agreed to be bound.

The court’s conclusion was different with respect to the re-
maining two defendants, International and Muturi. Paladin argued
that they were bound by the forum-selection clause simply be-
cause they were affiliates of SES and had become bound when
their parent corporations, LTD, and SEL, respectively, became
subject to the 1986 settlement agreement. The court disagreed.
International and Muturi were nonsignatories to the settlement
agreement, and in legal proceedings the separateness of parent
and subsidiary corporations will generally be observed by courts
even where one company may dominate or control the other. More-
over, Paladin offered no evidence that International or Muturi

authorized SAL, LTD, or SES to bind them to the forum-selection
clause. The forum-selection clause was therefore not shown to be
enforceable against them.

EXECUTIVE RIGHTS OW NER HELD NOT TO HAVE BREACHED

DUTY OF UTM OST GOOD FAITH TO NONEXECUTIVE

Marrs & Smith Partnership v. D. K. Boyd Oil & Gas Co., 223
S.W.3d 1 (Tex. App.—El Paso 2005, pet. denied), decided the
appeal by Marrs & Smith, the owner of a nonexecutive mineral
interest, of an adverse judgment in favor of Boyd, the owner of
the executive rights appurtenant to Marrs & Smith’s interest.

To finance its purchase of the 136,000-acre Frying Pan Ranch,
Boyd sought funding in exchange for mineral interests in the land
to be acquired. Marrs & Smith provided $1.3 million, for which
Boyd agreed to assign it 20% of the mineral estate in the ranch.
After closing on the ranch on December 10, 1996, using Marrs &
Smith’s money and funds provided by other investors, Boyd
retained approximately 1/3 of the mineral estate, as well as the
executive rights to Marrs & Smith’s minerals, subject to the obli-
gation to convey to Marrs & Smith the executive rights to its
interest upon request. Boyd and its principal, D. K. Boyd, then
embarked on efforts to have the ranch’s minerals developed for oil
and gas production. Boyd hired a geologist, a geophysicist, and
landmen to generate prospects and made an agreement with Rutter
and Wilbanks Corporation to market them. To further its plans,
Boyd executed leases on its own minerals and on Marrs & Smith’s,
apparently to Boyd itself. Marrs & Smith ratified the lease on its
minerals shortly after Boyd executed it.

Amid disputes between Boyd and Marrs & Smith on a variety
of matters, Boyd and Rutter negotiated a farmout of the Boyd
lease and many others to Titan Resources. The Titan farmout in-
cluded a surface agreement under which Boyd, as the surface
owner, would be paid somewhat less than its usual rate for surface
damages. It did not include the Marrs & Smith lease because, as
the court’s opinion puts it, Marrs & Smith had refused to “grant”
an assignment to Rutter, suggesting there was a proviso in Marrs
& Smith’s lease requiring its consent to assignments. Neverthe-
less, Titan, at Boyd’s request, requested that Marrs & Smith ap-
prove the farmout. Marrs & Smith responded by purporting to res-
cind its lease, forcing Titan and Boyd, with a rig on the way, to
agree to Marrs & Smith’s demands for additional bonus money
for itself.

Marrs & Smith sued Boyd for breach of its fiduciary duty
relating to its exercise of the Marrs & Smith executive rights, claim-
ing that Boyd had obtained terms more favorable to Boyd than to
Marrs & Smith in several transactions, including the Boyd lease,
the Titan farmout agreement, and the Rutter marketing agreement.
After a February 2001 bench trial on which a final judgment was
not entered until more than three years later, Marrs & Smith ap-
pealed the trial court’s judgment that Marrs & Smith take nothing
on its claims. In an opinion seemingly replete with extraneous
facts but lacking in the clear exposition of salient ones, the court
of appeals affirmed.

The court began by noting that the duty of utmost good faith
owed by the owner of executive rights to a nonexecutive mineral
owner, sometimes equated with a fiduciary obligation, requires the
executive rights owner to execute the same type of lease on the
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same terms as it would have done in the absence of any third-party
nonparticipating interest and, in the exercise of the executive rights,
to acquire for the nonexecutive every benefit exacted for itself.
Here the terms of the Boyd lease of its own minerals and that of
Marrs & Smith’s minerals were identical insofar as they related to
mineral interests. Marrs & Smith pointed to several additional
paragraphs of the Boyd lease not found in the Marrs & Smith
lease that it alleged gave Boyd advantages not enjoyed by Marrs
& Smith. All of these related solely to the lessee’s surface ac-
tivities, and the court of appeals agreed with the trial court that the
material lease terms were identical.

Boyd had likewise not breached its duty to Marrs & Smith by
entering into the Rutter agreement under which Boyd became en-
titled to compensation in various forms. The evidence, the court
held, established that these benefits were based on D. K. Boyd’s
personal efforts and expense and not through the exercise of Boyd’s
executive rights. Further, because Marrs & Smith had rejected the
Titan farmout that it contended contained terms more favorable to
Boyd than to Marrs & Smith, it was never executed. Marrs &
Smith had instead forced a farmout agreement on terms more
favorable, conversely, to Marrs & Smith and suffered no damages.
And although Boyd’s executive duty prohibited it from negotiat-
ing surface damage payments as a substitute for larger bonus,
royalty, or other benefits that would have to be shared with its co-
mineral owner, there was no evidence that Boyd’s surface dam-
ages agreement with Titan did anything other than compensate for
surface damage.

CLAIM S FOR FAULTY PIPELINE ENGINEERING HELD BARRED

BY ALBERTA STATUTE OF REPOSE

Nexen Inc. v. Gulf Interstate Engineering Co., 224 S.W.3d
412 (Tex. App.—Houston [1st Dist.] 2006, no pet.), involved the
engineering work performed by Gulf Interstate Engineering (GIE),
headquartered in Texas, in the design and construction of an oil
processing facility in Yemen for CanadianOxy Offshore Interna-
tional Ltd., a corporate predecessor of Nexen. GIE’s duties in-
cluded the design and engineering of a pipeline and a number
of other facilities. The pipeline was substantially completed by
August 1993, and all of GIE’s engineering work concluded in July
1994. In April 2002, flooding at the project site caused the pipe-
line to move and become damaged. Nexen sued GIE in April
2004, alleging breach of contract, breach of warranty, negligence,
and strict liability for design defect. GIE’s defense was based on
the ten-year statutes of repose under both Texas and Alberta law.
Nexen appealed from the trial court’s summary judgment in favor
of GIE, and the court of appeals affirmed.

The parties’ contract called for the application of the law of
Alberta, Canada, and the court of appeals was called upon to
determine whether to enforce the parties’ choice of law or to ap-
ply Texas law. Although both jurisdictions had ten-year statutes
of repose, barring claims based on breaches involving profes-
sional services such as those at issue here, the Alberta statute pro-
vided that a claim or any number of claims based on any number
of breaches of duty, resulting from a continuing course of conduct
or a series of related acts or omissions, arises when the conduct
terminates or the last act or omission occurs, whereas the Texas
statute required that a suit be filed within ten years after the
substantial completion of the improvement or the beginning of

operation of the equipment involved. Because the pipeline was
completed more than ten years before the suit was filed, but the
date when the project was ready for operation was less than ten
years before the filing, what law governed the claim was material
to its resolution.

Texas has adopted section 187 of the Restatement (Second)

of the Law of Conflicts, under which the law chosen by the con-
tracting parties will be applied unless the chosen state has no sub-
stantial relationship to the parties or the transaction and there is no
other reasonable basis for the parties’ choice, or application of the
chosen state’s law would be contrary to a fundamental policy of
a state with a materially greater interest than the chosen state in
the determination of the issue. Here, the representatives of Nexen’s
predecessor involved in the negotiation of the contract and in the
project execution were located in Calgary, Alberta, so that there
was no question that the contract bore a reasonable relationship to
the chosen jurisdiction. Alberta law would therefore govern unless
its application would offend fundamental Texas public policy and
Texas had the most significant relationship to the transaction and
the parties. Although there were some differences between the two
jurisdictions’ statutes of repose, both were ten-year statutes and
shared similar underlying policies and purposes. That the applica-
tion of Alberta’s repose law might lead to a different result than
Texas’s did not make the Alberta law contrary to Texas’s fun-
damental public policy, and the court held that it was not.

Applying the Alberta statute, the court noted that its period
focuses on the time the breach of duty on which the claim is based
occurs. Nexen’s claims were based entirely on GIE’s engineering
and design work on the pipeline rather than on other aspects of
the project that were completed later. GIE’s last relevant act or
omission in engineering and design work on the pipeline must
have occurred when the pipeline was finished, regardless of wheth-
er its work or other aspects of the project continued.

DEED CONSTRUED TO CONVEY 1/4 M INERAL INTEREST,
NOT 1/32  M INERAL INTEREST OR 1/32  NONPARTICIPATING

ROYALTY INTEREST

The court in Hamilton v. Morris Resources, Ltd., 225 S.W.3d
336 (Tex. App.—San Antonio 2007, pet. filed), construed a 1926
mineral deed and a subsequent correction deed. The original min-
eral deed, from John and Matilda Richardson to George H. Coates,
executed while there were outstanding oil and gas leases provid-
ing for 1/8 royalty, conveyed a “1/4th interest in and to all the oil,
gas and other minerals” in the land at issue, specifically including
1/4 of the royalty due under the terms of the existing leases and
1/32 of delay rentals paid under it. Should the lease terminate, the
deed continued, the “lease interests and all future rentals on said
land, for oil, gas, and mineral privileges shall be owned jointly by
the undersigned [grantors] owning 31/32 and [the grantee] owning
1/32 interest . . . in all oil, gas and other minerals in and upon said
land, together with their interest in all future rentals.” 225 S.W.3d
at 341. The correction deed, executed in 1932 while there were no
effective leases, recited “the intention of the parties to convey an
undivided one-fourth (1/4th) interest in the minerals, being a one-
thirty-second (1/32nd) of the gross production for a perpetual
term,” and then, after reciting that the earlier deed was ambiguous,
amended it to convey precisely that, “which interest, however,
shall not be participating as to delay rentals payable under the out-
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standing lease nor as to delay rentals or cash bonuses payable
under the future leases,” and to provide that the grantee’s joinder
in future leases would be unnecessary but that the grantors “shall
execute no oil, gas and mineral leases . . . providing for a royalty
of less than one-eight (1/8th) of the oil, gas and other minerals in
and under the above described land.” Id. at 342. In 1999 the suc-
cessor to the grantors’ interest executed a lease providing for a 1/4
royalty on oil and gas. After production was established, the suc-
cessors to the grantee’s interest sued the successor to the grantors’
interest. The trial court found after a bench trial that the deed, as
corrected, conveyed a 1/4 mineral interest and entitled the grantee
to 1/4 of the 1/4 royalty, and the defendant owners of the grantors’
interest appealed its judgment.

The deed, the defendants asserted, should be construed as
conveying a 1/4 mineral interest during the life of the existing
leases but only a 1/32 possibility of reverter. This would, they
maintained, entitle the grantee to only a 1/32 of the 1/4 royalty
production. The court of appeals disagreed. No language of the
original deed divested the grantee of the 1/4 mineral interest con-
veyed in the granting clause, it pointed out, and the correction
deed began with the recital of the parties’ intention to have con-
veyed a 1/4 mineral interest. The final provision of the correction
deed prohibiting leases at less than 1/8 royalty ensured that the
grantee’s interest would not fall below 1/32 of gross production.
If a subsequent lease calls for more than 1/8, the grantee’s interest
would be 1/4 of that royalty. In summary, the court held, from the
four corners of the deed and correction deed, the grantors did not
intend to convey mineral estates differing in magnitude and du-
ration but instead simply conveyed a 1/4 mineral interest.

The court went on to reject the defendants’ alternative argu-
ment that the correction deed amended the interest conveyed to a
1/32 nonparticipating royalty interest. The correction deed’s strip-
ping of the grantee’s mineral interest of the right to lease and of
the right to receive bonuses and delay rentals, they maintained,
resulted in its conversion to a nonparticipating royalty interest. A
mineral interest shorn of certain attributes remains a mineral in-
terest, however, under Altman v. Blake, 712 S.W.2d 117, 118-19
(Tex. 1986). If the grantors had intended to convey only a royalty
interest, they need not have reserved the rights to lease and to re-
ceive bonuses and delay rentals, since the grant of a royalty in-
terest, without more, does not convey those.

The result in this case seems correct. The court would have
done a service to better explain how the contradictory provisions
of the deeds, such as the original deed’s recital of a division of
ownership of 1/32 to the grantee and 31/32 to the grantors, might
be harmonized with the other provisions.

OPERATING AGREEM ENT’S PROVISIONS FOR REM OVAL AND

REPLACEM ENT OF OPERATOR RESULT IN STALEM ATE

Fasken Land & Minerals, Ltd. v. Occidental Permian Ltd.,
225 S.W.3d 577 (Tex. App.—El Paso 2005, pet. denied), illus-
trates the need to carefully consider how workable provisions of
an operating agreement such as those for removal and replacement
of the operator will prove to be when the parties must attempt to
follow them.

Altura Energy Ltd., a partnership formed to hold and operate
the Permian Basin oil and gas assets of Amoco Production Com-

pany and Shell Oil Company’s domestic exploration and produc-
tion subsidiary, was the operator of the Midland Farms Unit, an
oil and gas unit on the C Ranch in Andrews County, Texas. Fasken
was a nonoperating working interest owner. The operating agree-
ment for the unit, as amended in 1995, included a preferential right
to purchase provision requiring any party desiring to sell its in-
terest to offer it to the other parties under the same terms being
offered by the intended third-party purchaser. The operating agree-
ment also included the following provisions for removal of the
unit operator and the selection of a successor:

6.2 Resignation or Removal. Unit Operator may resign
at any time. Working Interest Owners may remove Unit
Operator by the affirmative vote of at least eighty-five
percent (85%) of the voting interest remaining after ex-
cluding the voting interest of Unit Operator. A Unit Op-
erator who resigns or is removed shall not be released
from its obligations hereunder for a period of three (3)
months after its resignation or discharge unless a succes-
sor Unit Operator shall have taken over the operations
hereunder prior to the expiration of said period.

6.3 Selection of Successor. In the event of the resigna-
tion or removal of a Unit Operator, a successor Unit Op-
erator shall be selected by the affirmative vote of three
(3) or more Working Interest Owners having at least
eighty-five percent (85%) of the combined voting in-
terest of all Working Interest Owners, provided no Unit
Operator who is removed may vote to succeed itself.

225 S.W.3d at 592.

When Altura was acquired by Occidental Petroleum Corp. in
2000, Altura sent Fasken a letter advising it that the nonoperating
working interest owners in the Midland Farms Unit might have a
preferential right to purchase pursuant to the operating agreement
and furnishing a copy of the purchase and sale agreement, under
which Altura’s 74.67% working interest in the Midland Farms Unit
was allocated a value of $63 million. Fasken was interested in
acquiring Altura’s interest but placed its true value at least $20
million below the purchase and sale agreement’s allocation. In-
stead of exercising the preferential right or declining to do so
within the 15-day option period specified in the operating agree-
ment, Fasken responded by asserting that it had the right to suf-
ficient information to enable it to make an informed decision and
requesting all documents and information necessary to verify the
basis of the $63 million allocation and to verify that, as Altura’s
notice had stated, that amount was payable in cash at closing. In
subsequent meetings Altura (which had become Occidental Per-
mian Ltd. after the closing of the acquisition) declined to provide
much further explanation of the basis of the Midland Farms Unit
valuation, and Fasken took the position that its 15-day purchase
option would not begin to run until it received sufficient informa-
tion and that Occidental Permian’s failure to provide it was a
material breach of the operating agreement.

Several weeks after Altura’s notice to Fasken of the pending
sale to Occidental, as the dispute over the preferential right pro-
ceeded to a lawsuit filed by Fasken, a meeting of the Midland
Farms Unit working interest owners was held in Fasken’s offices
to consider Fasken’s call for the removal of Occidental as op-
erator and the appointment of a successor. At the meeting Occi-
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dental voted its 74.67% unit interest against its removal; Fasken
and two other working interest owners, Lowe Partners LP and
Valence Operating Co., voted their collective 25.32% for re-
moval. Following that vote Fasken’s representative nominated a
Fasken affiliate, D. H. Acquisition, Ltd., as successor operator.
Occidental voted its interest against the nomination, and its rep-
resentative, chairing the meeting, stated that the item had failed.
After the vote Fasken took the position that the operator has been
properly removed and D. H. Acquisition properly elected by vote
of the working interest owners other than Occidental. Occidental’s
representative responded that Occidental would continue to op-
erate the unit in good faith until a successor operator had been
properly elected. Fasken thereupon amended its petition in the
existing suit to request a declaratory judgment that Occidental had
been removed as unit operator and that D. H. Acquisition had
been duly elected as successor operator. Fasken appealed from a
summary judgment concluding that Occidental had been removed
as unit operator but denying any other relief.

The court first addressed Fasken’s argument that its 15-day
option period under the operating agreement’s preferential pur-
chase right provision did not begin to run upon receipt of Altura’s
notice of the sale because Fasken had not been provided the “full
information” concerning the proposed sale as the operating agree-
ment required. Such “full information,” Fasken maintained, must
disclose how the Altura sellers arrived at their allocation of the
purchase price. The court of appeals disagreed. The preferential
right to purchase provision, it pointed out, required a selling party
to give notice of an intended sale “with full information . . .,
which notice shall include” four specific items: (1) the name and
address of the purchaser, (2) the price or, in the case of a business
entity or group of properties, the allocation of that portion of the
price attributable to the interest covered by the operating agree-
ment, (3) a legal description of the property, and (4) all other terms
of the proposed sale. By specifying those items the parties had
prescribed what would constitute full information. Thus, the op-
erating agreement did not require that Fasken be furnished any
information concerning the basis for its allocation of the purchase
price.

Turning to the voting on removal and replacement of the unit
operator, the court first observed that it was undisputed that the
initial vote validly removed Occidental as operator. The selection
of a successor was a different matter. Although the agreement
prohibited a removed operator from voting to succeed itself, it in
no way prohibited it from voting against its nominated successor.
Occidental’s “no” vote and its refusal to participate in the election
of a successor operator were not, as Fasken contended, tanta-
mount to a vote to succeed itself, nor did they bind Occidental to
accede to the election of the other owners’ choice of a successor
under the doctrine of quasi-estoppel. Underlying the court’s hold-
ing, at least in part, undoubtedly was the recognition that Occiden-
tal, although it did not hold or control the interest required to elect
its own choice of a successor, was entitled to due consideration as
the owner of, by far, the largest unit interest. The result seems to
be a stalemate in which Occidental has formally been removed but
cannot be effectively replaced.

M INERAL RESERVATION RENDERED AM BIGUOUS

BY WORDING OF DEED’S SEPARATE RESERVATION

TO DIFFERENT GRANTOR

Morrison v. Robinson, 226 S.W.3d 472 (Tex. App.—Waco
2006, pet. denied), is an extraordinary decision whose basis seems
wholly elusive.

Charlsie Northcutt Morrison and her sister-in-law Barbara
Morrison Evans together owned an 87.36-acre tract in Robertson
County, Texas, each apparently owning an undivided one-half
interest in both surface and minerals. They sold the land to the
Robinsons in 1998, joining in a single deed with separate mineral
reservations to each of the two grantors:

SAVE AND EXCEPT and there is hereby reserved for
Grantor, Charlsie Northcutt Morrison, and her heirs, ad-
ministrators, successors or assigns, an undivided one-
half (1/2) interest of the oil, gas and other minerals
produced with the oil and gas now owned  by Charlsie
Northcutt Morrison that are in and under the property
and that may be produced from it.

SAVE AND EXCEPT and there is hereby reserved for
Grantor, Barbara Morrison Evans and her heirs, adminis-
trators, successors or assigns, for a period until June 11,
2000, an undivided one-half (1/2) interest of the oil and
gas and other minerals produced with the oil and gas
now owned by Barbara Morrison Evans, that are in and
under the property and that may be produced from it.

 . . . .

On June 11, 2000, an undivided one-fourth (1/4) interest
of the total mineral estate shall pass to and be owned by
Grantees, their heirs and assigns. It is the intent of the
Grantor Barbara Morrison Evans and the Grantee [sic]
James E. Robinson and Charles Owen Robinson, that as
of June 11, 2000 that Barbara Morrison Evans, her heirs
and assigns shall own an undivided one-fourth (1/4) of
the oil, gas and other minerals and James E. Robinson
and Charles Owen Robinson and their heirs and assigns
shall own an undivided one-fourth (1/4) of the total oil,
gas and mineral estate.

226 S.W.3d at 474-75.

Although the plain meaning of the reservation to Morrison
seems to be that she reserved one-half of the one-half mineral
interest owned by her as of the date of the deed, she argued, on
appeal of the trial court’s summary judgment for her grantees, that
the true meaning was revealed only by reference to the reservation
to Evans. Because the Evans reservation, according to Morrison,
made clear that the parties intended for Evans to retain her un-
divided one-half mineral interest until June 11, 2000, the Morri-
son reservation, with virtually identical language, must be con-
strued likewise to reserve to Morrison her own one-half interest,
not merely one-half of the one-half she then owned.

Ambiguity exists, the court noted, when parties advance con-
flicting interpretations of an instrument, but only when both in-
terpretations are reasonable. It was reasonable, the court found, to
read the reservation according to the grantees’ interpretation, that
Morrison intended to reserve one-half of the minerals “now
owned” by her, or one-half of her one-half (one-quarter of the



page 24 MINERAL LAW NEWSLETTER

total mineral estate). But the court must, it went on, examine
and consider the entire writing in an effort to harmonize and give
effect to all provisions so that none will be rendered meaningless.
Because the wording of the Morrison reservation was substan-
tially identical to that of the Evans reservation, and considering
the additional language in the Evans reservation, the court found
Morrison’s interpretation reasonable as well and held the reserva-
tion to her ambiguous.

The dissent by an incredulous Justice Gray seems on target.
Remarking on the majority’s finding that it was reasonable to con-
clude that Morrison’s intention was to reserve one-half of the
interest then owned by her, he observed that this is not merely a
reasonable interpretation but the only interpretation for the lan-
guage used. For Morrison’s interpretation to be considered reason-
able, it was necessary for the majority to completely disregard the
words “now owned” or to give it a completely different meaning
from its ordinary one. What Evans intended in her own reserva-
tion has no bearing on determining what Morrison intended, he
maintained. Comparing the Morrison and Evans reservations, the
majority might at most conclude that Morrison might have in-
tended to say something other than what was expressed in the
deed. The majority should interpret the deed by looking solely to
what the grantor, Morrison, expressed in the deed, he summed up,
not what some other grantor expressed, and give effect to the clear
wording of the Morrison granting clause and reservation. One
might also wonder about the majority’s apparent acceptance of
Morrison’s assertion that the Evans reservation made clear the
parties’ intent for Evans to retain her own entire interest until a
future date. Leaving aside whether the Evans reservation has any
bearing on the interpretation of Morrison’s, the two portions of
the Evans reservation seem at best to create ambiguity, not to
provide clarity, concerning the parties’ intention for the period
until June 11, 2000.

This decision represents another in what is to some a dis-
turbing trend in the Texas courts away from interpreting deeds
and conveyances according to their plain meaning. The court of
appeals’ attempt to divine the grantor’s meaning from something
other than her own words, and the supreme court’s denial of the
grantees’ petition for review, seem a departure from the firm rule,
invoked by Justice Gray in dissent, that the parties’ intention must
be ascertained from what the grantor actually said, not what he
may have meant to say.

DOW NSTREAM  GAS PURCHASER HELD NOT LIABLE

FOR CONVERSION OF PRODUCER’S STATUTORY

SECURITY INTEREST

Edge Petroleum Operating Co. v. GPR Holdings, L.L.C. (In

re TXNB Internal Case), 483 F.3d 292 (5th Cir. 2007), decided
the appeal of Edge, a gas producer, of an adverse summary judg-
ment on its claim for conversion against Duke Energy Trading
and Marketing, L.L.C. In May and June 2001, Edge Petroleum
sold gas to GPR Holdings and affiliates, which filed bankruptcy
in August 2001, without having paid for the gas. GPR resold the
gas to Duke, which did not pay cash but instead offset its obliga-
tion against overpayments by Duke to GPR in earlier months.
Instead of filing claims in the GPR bankruptcy, Edge sued Duke
on the lien provided by the Texas Mineral Lien Act, Tex. Bus. &

Com. Code § 9.343, which grants a security interest to oil and gas
producers in oil and gas production and the identifiable proceeds
of it to secure the payment obligations of the first purchaser.

The security interest under the Mineral Lien Act ceases to
apply to gas once it is sold in the ordinary course of business. A
person who acquires goods in satisfaction of a prior debt, how-
ever, is not a buyer in the ordinary course of business. Thus, the
court acknowledged, since Duke had offset a prior overpayment
to GPR—a debt—instead of paying for the gas, Edge could assert
the statutory lien against the proceeds of Duke’s resale of the gas.
Edge could not, however, pursue its claim through an action for
conversion.

To establish conversion, Edge was required to prove that (1) it
owned or had a right to possession of the property; (2) the de-
fendant assumed and exercised dominion and control over the
property inconsistent with the plaintiff’s rights; and (3) the de-
fendant refused the plaintiff’s demand for return of the property.
At the time Duke exercised dominion over the gas, the court
pointed out, payment had not yet come due, and Edge had no right
to enforce its interest in the gas. The court disagreed with Edge,
moreover, that Duke’s reselling the gas in the ordinary course of
business, free of the security interest any further downstream, was
so blatant and egregious a repudiation of Edge’s rights as to
foreclose any need for Edge to demand a return of its property.
Edge’s sale to the bankruptcy debtors, consistent with prevailing
practices in the gas industry, the bankruptcy court had found,
constituted Edge’s implied consent to resale of the gas to down-
stream purchasers, before the due date of payment, in the ordinary
course of business. It had thus consented to its security interest’s
being cut off. Only extraordinary circumstances excuse the need
for a demand. Duke, which never even had notice of Edge’s
rights, could hardly be said to have used the property so inconsis-
tently with the manner in which it was received as to assert a
property right inconsistent with that of the owner.

Edge likewise could not maintain an action for conversion of
the proceeds of the gas it resold. Actions for conversion of money
are available in Texas only where money is (1) delivered for safe-
keeping, (2) intended to be kept segregated, (3) substantially in
the form it is received or an intact fund, and (4) not the subject of
a title claim by the keeper. Edge’s argument that Duke, upon its
resale of the gas, was in the position of a trustee for Edge was
somewhat feeble, the court remarked. A party that benefits from
proceeds subject to a statutory lien may be liable for conversion
of them if it has notice of the lien and then accepts and benefits
from the proceeds. Duke is presumed to have been aware of the
law granting Edge its lien, but it did not know that Edge was owed
the money. Without more, the court held, Edge could not over-
come Texas courts’ traditional hostility to claims for conversion
of money.

The court’s interpretation would not, it emphasized, foreclose
creditors such as Edge from pursuing actions for collection. Cred-
itors are cut off by this decision only from actions for conversion
with the attendant possibility of punitive damages against down-
stream purchasers without notice of the producer’s claims or the
first purchaser’s nonpayment.
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W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOM ING SUPREM E COURT FINDS THAT SEVERANCE AND

AD VALOREM  TAXES ARE NOT ASSESSED ON HELIUM

PRODUCED UNDER A FEDERAL OIL AND GAS LEASE

In Wyoming Department of Revenue v. ExxonMobil Corp.,
2007 WY 112, 162 P.3d 515 (Wyo. 2007), the Wyoming Su-
preme Court found that severance and ad valorem taxes are not
owed on helium produced under federal oil and gas leases. Under
the Mineral Leasing Act of 1920, the ownership and right to
extract all helium produced under federal oil and gas leases is
reserved to the United States. In compliance with the Mineral
Leasing Act of 1920, the leases at issue reserved to the United
States the helium, along with the right to extract helium from the
gas stream. At the time of construction of Exxon’s Shute Creek
plant in 1985, which plant would process the gas at issue, Exxon
negotiated with the United States to purchase the helium. Thus
Exxon and the federal government entered into a Helium Sale and
Disposition Agreement (Agreement) in 1985. This agreement gave
Exxon the right to take possession of the gas stream containing
helium and to process, extract, and purchase helium. Exxon was
granted title to the helium at the point where helium was extracted
from the gas stream.

The Wyoming Department of Revenue notified Exxon that
production taxes (severance and ad valorem) were owed on all
products, including helium produced under Exxon’s federal leases.
In response, ExxonMobil filed a declaratory judgment in district
court asking the court to find that production taxes are not owed
on helium produced under federal oil and gas leases. On cross

motions for summary judgment the district court found that neither
the state nor the county could collect takes on helium produced
under federal leases and extracted under the Agreement. The sepa-
rate appeals of both the county and the Department of Revenue
were consolidated on appeal to the Wyoming Supreme Court.

In 1988 Exxon was a party to a suit over the applicability of
severance and ad valorem taxes to non-hydrocarbon taxes. Amoco

Production Co. v. State, 751 P.2d 379 (Wyo. 1988). That case de-
termined that helium and carbon dioxide were considered “natural
gas” under the tax statute, but did not address the issue of whether
helium was subject to ad valorem or severance tax. The Wyoming
Supreme Court held that ExxonMobil was not barred by doctrines
of res judicata or collateral estoppel based on the findings in the
1988 case since that case did not consider the issue of whether
helium produced under a federal lease was taxable.

As to the county’s contention that ad valorem taxes were
owed on the helium produced, the court held that ExxonMobil did
not meet the statutory definition of a taxpayer of the ad valorem
tax since it was neither “the lessor, lessee or lessee’s assignee,” as
set forth in Wyo. Stat. § 39-14-203(c)(i).

With regard to the applicability of the severance tax, the court
looked to the statute imposing the tax: “There is levied a sever-
ance tax on the value of the gross product extracted for the pri-
vilege of severing or extracting crude oil, lease condensate or
natural gas in the state.” Wyo. Stat. § 39-14-203(a)(i).

Because 30 U.S.C. § 181 specifically reserves to the United
States “ownership of and the right to extract helium from all gas
produced from lands leased . . . ,” with such reservation being
specifically set forth in the federal lease form, ExxonMobil did
not possess the privilege of removing, extracting, severing, or pro-
ducing helium on federal leases. Accordingly, ExxonMobil was
not liable for severance taxes on helium produced from the federal
leases.
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

STATE CANNOT AVOID M INE RECLAM ATION COSTS BY

CONVERTING TO NEW  SMCRA  BONDING SYSTEM

In Pennsylvania Federation of Sportsmen’s Clubs, Inc. v.

Kempthorne, 497 F.3d 337 (3d Cir. 2007), the Third Circuit held
that the State of Pennsylvania had successfully converted bonding
systems under the Surface Mining Control and Reclamation Act
(SMCRA) in order to cover deficiencies in its mine reclamation
program, but that the state was still required to reclaim sites for-
feited under the previous bonding system, and to guarantee that
sufficient funding is available to cover the costs of that reclama-
tion.

Prior to 2001, Pennsylvania’s alternative bonding system (ABS)
allowed surface coal mine operators to post lower reclamation
bonds for their specific sites and then to pay into a statewide bond
pool for the additional coverage. Under an ABS system, bonds are
pooled in order to spread the risk, which allows the state to dis-
count the cost of bonds “to an amount that is less than the full cost
needed to complete reclamation of the site in the event of for-
feiture.” Id. at 341. By 1991, however, it had become clear that

continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

DISTRICT COURT AFFIRM S INTERIOR’S INTERPRETATION OF

THE M ARKETABLE CONDITION RULE

By letter dated October 9, 2003, the Assistant Secretary of
the Department of the Interior (Interior) issued a final order hold-
ing that Devon Energy Corporation (Devon) could not deduct de-
hydration, transportation, and compression costs incurred after the
central delivery point (CDP) in valuing royalty owed to the fed-
eral government under leases producing coalbed methane (CBM).
We previously reported this decision in the Newsletter, Vol. XX,
No. 4 (2003). Devon sought review of Interior’s decision and in
Devon Energy Corp. v. Norton, 04-CV-0821 (GK), 2007 WL
2422005 (D.D.C Aug. 23, 2007), the U.S. District Court for the
District of Columbia affirmed Interior’s decision. The court held
that Interior did not reinterpret a prior authoritative interpretation
of its regulations in violation of the Administrative Procedure Act
(APA) and therefore was not required to conform to the APA’s
notice and comment provisions.

Devon gathered CBM produced from federal leases to a CDP
and then delivered the CBM through a pipeline to one of Devon’s

continued on page 5

E N V I R O N M E N T A L  I S S U E S

S T E V E N  E .  M A R L I N

—  G U E S T  R E P O R T E R  —

FEDERAL COURT FINDS UNITED STATES M AY BE LIABLE

UNDER CERCLA  AS OW NER OF INDIAN LANDS LEASED FOR

M INERAL DEVELOPM ENT

In a case with potentially significant ramifications to federal
agencies owning and exercising authority over public lands, the
federal district court in United States v. Newmont USA Ltd., 504
F. Supp. 2d 1050 (E.D. Wash. 2007), held that the United States
can be liable as a past and present owner under the Comprehen-
sive Environmental Response, Compensation, and Liability Act
(CERCLA), 42 U.S.C. §§ 9601-9675, for contaminated Indian
lands leased to third parties for mineral development. The court
explored the nature of ownership interests in two types of Indian
lands (reservation lands and allotted lands) and the unique re-

lationship between the United States and the Spokane Indian Tribe
and its members, and concluded that the U.S. government exer-
cised sufficient control and indicia of ownership over those lands
to trigger potential ownership liability for cleanup of the Midnite
Mine Superfund Site on the Spokane Indian Reservation in eastern
Washington.

The Spokane Indian Reservation was created by executive
order in 1881 and, through legislation enacted between 1902 and
1940, Congress opened certain portions of the reservation to min-
eral development, allotted certain reservation lands to individual
members of the Spokane Tribe, and sold portions of unallotted res-
ervation land to third parties. Allotted lands and unallotted reser-

continued on page 6
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the Pennsylvania ABS system was under-funded and, in 2001, the
Pennsylvania Department of Environmental Protection (PADEP)
terminated the ABS and converted to a conventional bonding sys-
tem (CBS). Under the CBS, existing and new mine operators were
required to post larger bonds that would pay the entire cost of rec-
lamation.

As a result of this action, the federal Office of Surface Mining
Reclamation and Enforcement (OSM) terminated its longstanding
Part 732 Notice, which alerted PADEP to its bonding deficien-
cies, and proposed a rule that would remove a requirement to re-
mediate the state’s bonding deficiencies. Id. at 342. A group of
nonprofit organizations and businesses challenged the new plan,
alleging that it ignored previous ABS forfeited sites, failed to
cover the costs of mine drainage treatment, and did not contain
any enforceable commitments or deadlines for reclamation of sites
for which a bond forfeiture had occurred prior to the conversion
to the CBS (the ABS forfeiture sites). Id. at 346.

The main issue in Pennsylvania Federation was whether
PADEP was required to comply with the terms of 30 C.F.R.
§ 800.11(e), the regulations applicable to ABS programs, in re-
claiming the ABS forfeiture sites. Section 800.11(e) requires that
an ABS have sufficient funds to ensure completion of reclamation
of all sites for which a bond is forfeited. OSM posited the simple
argument that once Pennsylvania converted to a CBS, the regu-
lations applicable to an ABS did not apply to the state program.
The court readily rejected the argument, concluding that the ABS
regulations require that, even after the state program converted to
a CBS, the state must continue to ensure that enough funds are
available to reclaim the ABS forfeiture sites. Finally, the court
concluded that the PADEP’s program addressing reclamation of
the ABS forfeiture sites did not comply with section 800.11(e),
because the program did not provide enforceable obligations, but
only policy aspirations. 497 F.3d at 354. In sum, the court found
the state’s program inadequate, because SMCRA requires that
funds for site reclamation be guaranteed, and PADEP’s program
contained no such guarantees. Id.

IN ADM INISTERING COAL LEASING ACTIVITIES ON TRIBAL

LAND, UNITED STATES OW ES TRIBE A FIDUCIARY DUTY

In Navajo Nation v. United States, 501 F.3d 1327 (Fed. Cir.
2007), the court held that the “network” of statutes and regula-
tions governing the leasing of coal on the Navajo reservation
created an enforceable fiduciary duty on the United States. The
court further held that the Department of the Interior violated that
fiduciary duty in its administration of a coal lease on the reser-
vation and did not fulfill its obligations under SMCRA.

The United States holds the Navajo reservation in trust pur-
suant to treaties, congressional acts, and executive orders. In 1964,
the Navajo Nation entered into a coal mining lease with the pred-
ecessor of Peabody Coal Co., subject to the approval of the Sec-
retary of the Interior, which was granted. Id. at 1330. The original
lease established a royalty of 37.5 cents per ton, which could be
adjusted by the Secretary of the Interior after 20 years. Id.

At the end of 20 years it became clear that the royalty rate
was inequitable to the Navajo Nation and steps were taken to
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increase the royalty, leading to a preliminary decision that the roy-
alty rate should be adjusted to 20%. Before the decision was fi-
nalized, Peabody and the Secretary met behind closed doors, and
the Secretary agreed with Peabody’s suggestion that the decision
should not be finalized and the parties should be encouraged to
continue negotiations. These discussions occurred without the Na-
tion’s knowledge or approval. Id. at 1331. Eventually Peabody and
the Navajo Nation entered into a settlement agreement, providing
for a 12.5% royalty payment. Id. at 1332. The Navajo Nation then
filed suit against the United States for a breach of fiduciary duty,
centered on the fact that the United States did not procure the best
price for the Navajo Nation and did not divulge important infor-
mation. That action made its way to the Supreme Court, where the
Supreme Court held that the Indian Mineral Leasing Act (IMLA)
and the Indian Mineral Development Act (IMDA) did not in them-
selves give the Secretary managerial control over coal leasing or
impose enforceable fiduciary duties. United States v. Navajo Na-

tion, 537 U.S. 488 (2003). 497 F.3d at 1332.

Although the Supreme Court had ruled that IMLA and IMDA
did not grant enforceable rights of action, the Federal Circuit con-
cluded that other statutes and regulations surrounding the IMLA
and IMDA contribute to a “money-mandating network.” Id. at
1337. The court found that the Navajo-Hopi Rehabilitation Act of
1950, 25 U.S.C. §§ 631-639, authorized the government to con-
trol coal resource planning on the reservation, and SMCRA gave
the government control of coal mining operations. 497 F.3d at
1341-42. In addition, pursuant to the Federal Oil and Gas Royalty
Management Act, 30 U.S.C. §§ 1701-1757, the government as-
sumed control of the management and collection of royalties,
which included reasonable long-term valuation of coal on the
reservation. 497 F.3d at 1342-43. Finally, “[t]he government thus
exercises actual control over the terms and conditions of coal
mining leases” under the Indian lands regulation promulgated
under SMCRA. Id. at 1344. Since “virtually every aspect of the
coal located on the Nation’s lands is under the federal govern-
ment’s control,” there is indeed a breach of trust claim. Id. at
1343.

Based on all of these authorities, the court held that the gov-
ernment did breach its fiduciary duties to the Navajo Nation. Id.
at 1346. After finding that there was a duty of trust under the net-
work of statutes and regulations, the court then applied common
law trust duties to define the “contours of the United States’ fiduci-
ary responsibilities.” Id. (citations omitted). The court concluded
that the Department of the Interior did breach its fiduciary duties
by negotiating in secret with Peabody and by not giving the
Navajo Nation full disclosure of pertinent facts. Accordingly, the
Navajo Nation was entitled to money damages.

DIFFERING VIEW S OF THE ROLE THAT STATES PLAY

IN ADM INISTERING SMCRA

In Al Hamilton Contracting Co. v. Office of Surface Mining

Reclamation and Enforcement, 172 IBLA 83, GFS(MIN) 14(2007),

the Interior Board of Land Appeals ruled that when a state does
not take action after a 10-day notice is issued by the Office of Sur-
face Mining Reclamation and Enforcement (OSM) under the Sur-
face Mining Control and Reclamation Act (SMCRA), and when the
state discontinues communication with OSM on the issue, OSM
has the obligation to step in and act for the state in issuing and
enforcing a notice of violation (NOV). What is interesting about
the case is not so much the ruling, but the differing views reflected
in the majority and dissenting opinions regarding whether OSM’s
actions overstepped the bounds of the federalism concepts inher-
ent in SMCRA.

Al Hamilton Contracting Co. (Hamilton) was accused of ex-
ceeding maximum allowable effluent limitations at its surface coal
mine site. 172 IBLA at 87-88. OSM issued NOVs, which Hamilton
claimed were identical to a state enforcement action, and that the
state of Pennsylvania Department of Environmental Resources
(PADER) (subsequently renamed the Department of Environmen-
tal Protection) had taken appropriate action under SMCRA. Id. at
87. For many years prior to the issuance of the NOVs, Hamilton
and the two agencies had had numerous dealings regarding vio-
lations of the state regulations. Id. at 89. Eventually, however,
PADER vacated its enforcement actions because of an adverse
ruling from the state environmental hearing board, which was later
upheld by a state court decision. Id. PADER then stopped res-
ponding to OSM, because it felt that the issue was terminated by
the state agency and court decisions. Id. OSM promptly revoked
its finding of appropriate state action and took over the enforce-
ment action against Hamilton. Id. OSM found that PADER did
not have good cause under SMCRA to discontinue its enforce-
ment against Hamilton. Id.

SMCRA requires OSM to enforce any part of a state program
that is not being enforced by the state itself. OSM must give the
state a 10-day notice if it finds that the state is derelict in its du-
ties; and if the state fails to take appropriate action and OSM
concludes that there was not good cause for the lack of state
action, OSM is obligated under SMCRA to step in. Id. at 88. After
OSM issues an NOV or cessation order, the mine operator may
challenge OSM’s actions. There is no claim preclusion or collat-
eral estoppel, however, simply because the state vacated a citation
for the same violation as OSM’s NOV. Id. at 102. The IBLA, ap-
plying these principles to Hamilton, found that there were contin-
uing violations of the maximum allowable effluent limitations.
Because PADER failed to take appropriate action, OSM was jus-
tified in stepping in to issue an NOV.

The dissent’s concern was that the “overly constrained inter-
pretation and application of the ‘appropriate action’ and ‘good
cause’ bars against Federal enforcement . . . render[s] the feder-
alism concepts embodied in the Act . . . to be a mere formality,
without meaning or practical effect in the context of state enforce-
ment proceedings.” Id. at 112. PADER was aggressively pursuing
Hamilton in an attempt to remedy the perceived violation, but
when challenged before the environmental hearings board and



page 4 MINERAL LAW NEWSLETTER

again in state court, PADER was found to have failed to provide
adequate evidence to back its claims. Id. at 116. As a result,
PADER discontinued its actions against Hamilton. The dissent
argued that PADER’s actions in prosecuting this violation, despite
OSM’s objection to the conclusion, was “appropriate action” un-
der SMCRA, and constituted “good cause” for no longer pursuing
the violations. Id. at 119. In the dissent’s view, the majority ruling
allows OSM too much authority over state mining regulations and
disrupts SMCRA’s explicit grant of authority to the states.

WHO M AKES DECISIONS REGARDING ADVANCE COAL

ROYALTIES—BLM  OR MMS? CALCULATION M UST BE

BASED ON ALL OF THE PROBATIVE FACTORS

In BTU Empire Corp., 172 IBLA 206, GFS(MIN) 15(2007)
(BEC), the Interior Board of Land Appeals (IBLA) set aside in
part and remanded in part a Minerals Management Services (MMS)
Order, requiring BEC to pay advance royalties for coal leases,
in lieu of production, pursuant to the Federal Coal Leasing Act
Amendments (FCLAA) of 1976, 30 U.S.C. § 207(b). Two issues
were raised on appeal: (1) which agency, MMS or BLM, had
proper authority to determine the advance royalty calculations
pursuant to the regulations; and (2) were the royalty calculations
properly calculated in light of MMS’s exclusive reliance on
pricing in the same coal region rather than considering other pro-
bative factors. 172 IBLA 206.

Pursuant to FCLAA, the Secretary of the Interior may sus-
pend the continued operation requirement of a coal mine upon
payment of “advance royalties” if the suspension of production
serves the public interest. Id. at 207. The standard for advance
royalty payments is to be “no less than the production royalty
which would otherwise be paid and shall be computed on a fixed
reserve to production ratio. . . .” Id. (citing 30 U.S.C. § 207(b)).
In addition, the calculation for unit value should be based on “the
average unit price at which coal from other Federal leases in the
same region was sold during such period, if no coal was produced
and sold under the Federal coal lease.” Id. at 213 (referring to
MMS’s 2003 Order relying upon 43 C.F.R. § 3483.4(c)(2)) (em-
phasis added).

MMS was originally vested with the authority to implement
advance royalty regulations pursuant to 30 C.F.R. § 211.23 (1982).
These responsibilities were subsequently passed to the BLM when
the rule was transferred from MMS’ regulations to the BLM regu-
lations in 1983. 43 C.F.R. § 3480.0-6(3). 172 IBLA at 218-19.
The revised rules provide that the “authorized officers” will apply
the regulations. In the context of BLM’s regulations, the term “au-
thorized officers” refers to BLM employees, not MMS employ-
ees. Id. (citing 43 C.F.R. § 3483.4(c)(2) and (3)). Accordingly,
the 1983 rulemaking informed the public that advance royalty de-
cisions would now be made by authorized officers of the BLM.
Id. at 219.

IBLA observed that the rule “clearly vests the unit value de-
termination in an authorized officer defined as a BLM employee,”
id., but noted that there was ambiguity in the rulemaking. Con-
trary to the apparent meaning of the regulations, the preamble to
the rulemaking indicated that it was implementing a Secretarial
Order that provided that all “functions related to royalty and min-
eral revenue management . . . are the responsibility of the MMS.”

Id. at 219 (citing 48 Fed. Reg. 8982 (Mar. 2, 1983)). Later agency
pronouncements further confused the issue: a Memorandum of
Understanding between BLM and MMS stated that authority for
advance royalties vested with the BLM, but a later MMS Memo-
randum stated that MMS was the final authority for determining
advance royalty fees. Id. at 220. Recognizing that an inherent am-
biguity existed in these authorities that was not adequately re-
solved by a review of the relevant jurisprudence, IBLA remanded
the matter for resolution by BLM and MMS.

Next, the IBLA considered the merits of BEC’s challenge to
the advance royalty calculation. The thrust of BEC’s challenge
was based on a disagreement as to the relevant factors that should
be considered for purposes of an advance royalty calculation.
MMS believed it was limited, by regulation, to only consider the
prices of coal sold in the “same region” as BEC’s operations.
Moreover, MMS concluded that the “same region” necessarily
meant the coal region identified in a 1999 industry study as the
Green River Coal Region. Id. at 215. Conversely, BEC focused on
the rule’s implicit requirement that the unit value be “equitable.”
Id. at 223 (citing 43 C.F.R. § 3483.4(c)(2) and (3)). It contended
that equitable unit values required consideration of pricing from
representative mines with similar markets and similar coal values,
even if outside their specific coal region. Id. at 222-23. This ap-
proach, according to BEC, followed the rule’s purpose which was
to determine the price of coal had it actually been produced and
sold.

IBLA agreed with BEC’s position and found MMS’s calcu-
lations were in error because they failed to consider a number of
probative factors. Id. at 224. By limiting its analysis to coal prices
in the same coal region, MMS wrongfully ignored the overarching
purpose of the rule—to determine the unit value based on “the
production royalty which would otherwise be paid. . . .” Id. at 222
(internal quotations omitted). In IBLA’s view, this standard re-
quires that MMS consider similar markets and coal values in as-
sessing what royalty would have been paid. In addition, IBLA
observed that BEC had raised sufficient evidence to call into
question the MMS’s decision to limit its analysis to only those
prices paid in a “coal region” defined by an industry study. Given
that evidence, IBLA concluded it was incumbent upon MMS to
explain its position and why it refused to consider pricing from an
operation much closer in proximity, even if outside the actual coal
region. Id. at 224-25. In sum, the IBLA concluded, “We cannot
affirm MMS’s decision where the lessee has successfully rebutted
MMS’s valuation determination with facts to show that the aver-
age price used by MMS has no bearing on its coal, and where
MMS has failed to justify its determination to ignore the rebuttal.”
Id. at 224.

VARIABILITY OF SAND AND GRAVEL DEPOSITS LIM ITS

RELIANCE ON GEOLOGIC INFERENCE

In an appeal from a private mining contest brought by Clark
County, Nevada, against Nevada Pacific Company (Nevada Paci-
fic), the Interior Board of Land Appeals (IBLA) affirmed the ad-
ministrative law judge’s (ALJ) ruling that Nevada Pacific had
failed to perfect a “discovery” of sand and gravel prior to July 23,
1955. Accordingly, Nevada Pacific’s unpatented mining claim
for “common variety” sand and gravel was held null and void.
Clark County v. Nevada Pacific Co., 172 IBLA 316, GFS(MIN)
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18(2007). Of interest in the case is IBLA’s treatment of the use of
geologic inference in the context of sand and gravel.

The unpatented mining claim at issue was for a “common
variety” of sand and gravel as defined by the Common Varieties
Act, 30 U.S.C. § 611 (the Act). Under the Act, for a claim to be
valid, a party must have “discovered” the mineral deposit on or
before July 23, 1955. Any discovery made after that date would
be considered invalid. Moreover, whether there has been a “dis-
covery,” for purposes of the Act, is determined by the “market-
ability test.” This test considers whether the mineral can be
“extracted, removed and marketed at a profit.” 172 IBLA at 318
(internal citations and quotations omitted).

To demonstrate that no discovery had occurred, Clark County’s
expert testified that because the deposits on the claim were highly
variable, quality and quantity could not be extrapolated from one
exposure to another, even if within close proximity. Id. at 320-21.
According to this expert, extensive physical exploration was re-
quired to reasonably ascertain whether the sand and gravel de-
posits were valuable before any consideration of marketability
was necessary. In this regard, the expert reviewed an aerial photo-
graph of the mining claim prior to July 23, 1955, and concluded
that, based on this image, only one-half of an acre in the corner of
the claim, totaling approximately 800 cubic yards, had ever been
excavated. Accordingly, this lack of physical discovery proved
that in 1955 the claimant could not have known with any certainty
whether there was a sufficient quality and quantity of sand and
gravel at the site to support a profitable operation.

Nevada Pacific argued that it was entitled to rely on geologic
inference to establish the continuity of the deposit beyond the area
of physical exposure, thus satisfying the threshold question of the
quality and quantity of the deposit. Id. at 328. Specifically, it
argued that the exposure at the site, in conjunction with the nearby
sand and gravel operations, was sufficient evidence, based on
geologic inference, to establish a valid discovery on the claim. Id.

The IBLA was not persuaded by this argument given the expert
testimony that showed the highly variable nature of sand and gravel
deposits over a relatively short distance. Id. at 329-30. Accord-
ingly, the IBLA held that because of the high variability in these
deposits, “multiple exposures of sand and gravel are required to
establish that values on the claim are high and relatively consis-
tent before applying geologic inference to determine the full ex-
tent of the deposit.” Id. at 330-31.

F E D E R A L  —  O I L  &  G A S
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chemical plants, some 126 miles away. At the plants, Devon re-
moved excess carbon dioxide, thereby rendering the gas ready for
sale to third parties. After leaving the CDP but before entering the
market pipeline, Devon compressed and dehydrated the CBM.
The federal regulations permitted Devon to deduct from the gross
proceeds the costs relating to transportation of the gas to the chem-
ical plant but the regulations did not state whether the costs of
dehydrating and compressing of CBM were deductible transpor-
tation costs or nondeductible costs necessary to place the gas in
a marketable condition. In deducting the compression and de-

hydration costs incurred after the CDP, Devon relied upon guide-
lines issued by Interior in 1995 and 1996, and a Dear Operator
letter sent to interested parties (together Guidelines). Devon as-
serted that the Guidelines, along with the subsequent conduct of
Interior, constituted an authoritative interpretation of the market-
able condition rule such that any repudiation of the Guidelines
must undergo notice and comment procedures under the APA.
Interior asserted that these Guidelines were ambiguous or in error
and did not change Interior’s interpretation of the marketable con-
dition rule.

In affirming Interior’s decision, the court held that the Guide-
lines constituted a policy statement of enforcement, not an inter-
pretation as to the marketable condition rule. Further, even if the
Guidelines were considered an interpretation, that interpretation
was ambiguous and therefore Interior’s 2003 decision rejecting
Devon’s deduction was not inconsistent with the marketable con-
dition rule. The court found that nothing in the Guidelines pur-
ported to definitively reinterpret the marketable condition rule
with respect to CBM. The court acknowledged that Minerals Man-
agement Service (MMS) had a policy of allowing dehydration and
compression costs that occurred beyond the CDP but that did not
mean that Interior’s subsequent decision to disallow the deduction
of such costs was invalid. Rather, Interior’s decision was not a
different interpretation of the regulation (marketable condition
rule) but just an application of the regulation to a changed situa-
tion which called for a different policy. The court further noted
that, in other cases subsequent to issuance of the Guidelines, Inte-
rior had disallowed the deduction of dehydration and compression
costs and, therefore, Devon could not show that the Assistant
Secretary’s decision represented a substantial change to Interior’s
construction of the marketable condition rule.

DISTRICT COURT VACATES M M S GUIDELINES

FOR SEVEN-YEAR LIM ITATIONS STATUTE

The Director of the Minerals Management Service (MMS)
reversed an agency order requiring Aera Energy LLC (Aera) to
pay $43,736 in additional royalties owed under federal oil and gas
leases. The Comptroller of the State of California (California), who
conducted an audit that was the basis for determining the under-
payment of royalties, appealed this decision to the district court as
a final agency action. In Chiang v. Kempthorne, 503 F. Supp. 2d
343 (D.D.C. 2007), the district court reversed the MMS decision
in part and vacated the 2002 Guidelines related to application of
the seven-year statute of limitations.

Under the Federal Oil and Gas Royalty Simplification and
Fairness Act of 1996, 30 U.S.C. §§ 1724-1726, Congress adopted
a prospective seven-year statute of limitations for judicial pro-
ceedings or demands for royalties arising under federal oil and gas
leases. On October 15, 2002, the MMS Director issued Guidelines
Regarding Statute of Limitations for Demands and Orders and
Appeals Decisions for Federal Leases (2002 Guidelines). The
2002 Guidelines announced a policy extending this seven-year
statute of limitations to royalties arising before September 1, 1996,
as well as after that date, and for leases for production of all
minerals and not just oil and gas. California argued that the seven-
year statute of limitations cannot be applied retroactively, as per-
mitted by the 2002 Guidelines, to bar the assessment of additional
royalty against Aera.
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The court rejected MMS’ assertion that the court lacked ju-
risdiction because the 2002 Guidelines were mere explanatory
policy statements that do not bind the Department of the Interior.
The court held that the record demonstrated that MMS applied the
2002 Guidelines in a binding fashion and therefore the Guidelines
constituted final agency action that can be reviewed under the
Administrative Procedure Act.

The court also held that MMS’ adoption of the 2002 Guide-
lines was arbitrary, capricious, an abuse of discretion, and other-
wise not in accordance with law. The court stated that the 2002
Guidelines were virtually bereft of any justification whatsoever.
Further, MMS’ assertion that it adopted the policy in view of
the legislative intent made “no logical sense as MMS clearly ex-
panded the scope of Congress’ statute of limitations beyond the
explicit boundaries set by Congress.” 503 F. Supp. 2d at 352. The
court vacated the 2002 Guidelines and remanded with instructions
to MMS for consideration.

E N V I R O N M E N T A L  I S S U E S
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vation lands were later leased to mining interests that developed
a uranium mine that was subsequently closed and targeted by EPA
for cleanup as the Midnite Mine Superfund Site. In 2005, the U.S.
government brought a CERCLA cost recovery action against
the former operators of the site, who in turn filed a counterclaim
against the United States asserting that the federal government
was itself an owner of the site for purposes of CERCLA liability.

CERCLA § 107(a) provides that present and past owners of
facilities where releases or threatened releases of hazardous sub-
stances have occurred are liable for cleanup costs. 42 U.S.C.
§ 9607(a). CERCLA defines “owner or operator” as any person
“owning or operating” the facility. Id. § 9601(20)(A)(ii). Given
this circular definition, the court in Newmont examined the “own-
ership” tests that other federal courts have applied to determine
whether a party has sufficient ownership interests in a facility for
CERCLA liability. In general, some courts have held that “bare
legal title” to the site is sufficient for owner liability, whereas other
courts have required that a party must hold bare legal title as well
as possess other “indicia of ownership.” For the Midnite Mine
Site, the court held that the U.S. government could be an owner
regardless of which test is applied. The United States owned bare
legal title to the allotted and Spokane Indian Reservation lands,
and exhibited sufficient indicia of ownership over both types of
Indian lands.

The court first observed that the United States owned fee title
to the reservation lands because the Spokane Tribe held only an
exclusive right of occupancy as to such lands. Although an execu-
tive order established the reservation “for the use and occupancy
of the Spokane Indians,” Congress itself never enacted legislation
or entered into a treaty that transferred fee title of the reservation
lands to the tribe or vested compensable property interests in the
tribe or its members. As to the allotted lands later leased to the
mining interests, the court concluded, and the parties did not dis-
pute, that patents were never issued to the individual Indian allot-
tees of the lands. The United States retained fee title to the allot-

ted land, for the use and benefit of the allottees. Thus, for both the
leased reservation lands and the leased allotted lands, the United
States held bare legal title and the tribe’s interests consisted of a
limited right to use and occupancy, subject to defeasance by the
United States.

The court then proceeded to examine whether the United
States also displayed “indicia of ownership” over the Indian lands
on which the Midnite Mine Site was located, based on the extent
of the U.S. government’s authority and control over the Indian
lands leased to the mining interests. As the court noted, the key
question in assessing whether sufficient indicia of ownership exists
is whether the United States could have affected the disposal of
hazardous wastes at the facility. 504 F. Supp. 2d at 1068. The court
answered this question in the affirmative, based on several factors
that reflected the United States’ indicia of ownership.

First, with respect to tribal mineral leasing on allotted or reser-
vation lands for the benefit of Indians, the United States has exten-
sive fiduciary responsibilities under its general trust obligations
concerning Indian lands, and under specific trust obligations codi-
fied in the Indian Mineral Leasing Act of 1938, 25 U.S.C. §§ 396-
396g. These trust obligations include approving and managing min-
eral leases, setting amounts of and approving surety bonds paid by
lessees, regulating mineral development operations subject to the
leases, and delegating approval authority to officials of the Indian
Service.

Second, the court examined the actual actions taken by the
U.S. government that displayed plenary authority by Congress
over Indian lands leased to the mining interests. Between the late
1800s and the 1940s, the United States divested the Spokane Tribe
of title and right to use and occupy certain reservation lands by
opening or allotting portions of the reservation to mineral de-
velopment and homesteading, selling timber resources, and even
designating certain reservation and allotted lands for construction
of Grand Coulee Dam. In addition, the United States facilitated
execution of mineral leases of reservation and allotted lands to
secure sources of uranium and other nuclear and energy related
minerals vital to the Cold War effort, as evidenced by the ore pro-
duction and sale contracts that the Atomic Energy Commission
entered into with the mining interests that leased the Indian lands.
The tribe never had the authority to prevent these actions, did not
receive compensation in many instances, and did not hold com-
pensable vested interests in the affected lands.

Finally, the court focused on the extensive authority and in-
volvement by the various U.S. agencies, including the U.S. De-
partment of the Interior, the Bureau of Indian Affairs, and the
Colville Indian Agency, under the mineral leases affecting the
Spokane Tribe’s reservation lands and the allotted lands. Under
the mineral leases, these federal agencies exercised or had the au-
thority to exercise numerous responsibilities including: approving
and executing the leases on behalf of the tribe; approving lease
assignments; reviewing monthly reports from the lessees; setting,
adjusting, and collecting rents, royalties, and bonds from the les-
sees; performing audits and inspecting properties; requiring the
lessees to indemnify and hold the United States harmless; approv-
ing construction of related roads; suspending mineral development
operations; and terminating leases. The court emphasized, in par-
ticular, the financial involvement of the United States in adminis-
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tering the leases and the financial benefit received by the United
States from uranium provided through the leases. Further, the fed-
eral government’s involvement in the environmental aspects of the
mining operations (reviewing and approving reclamation plans,
monitoring environmental conditions, including water quality, and
ordering corrective actions) was noteworthy because it suggested
that the United States had the ability to prevent contamination of
the leased Indian lands. All of these factors led the court to con-
clude that the U.S. government exhibited sufficient indicia of con-
trol for purposes of ownership liability under CERCLA for the
Midnite Mine Site.

The federal government has not appealed this decision, and
it remains to be seen whether this case can support CERCLA claims
for response costs against other federal agencies such as the U.S.
Forest Service or Bureau of Land Management as “owners” of
other types of federal lands. For example, the court in Newmont

contrasted Indian lands and unpatented mining claims in order to
distinguish this case from the holding in United States v. Fried-

land, 152 F. Supp. 2d 1234 (D. Colo. 2001), that the United States
was not an “owner” of unpatented mining claims for purposes of
CERCLA liability. 504 F. Supp. 2d at 1069. As the court in New-

mont observed, while the United States retains fee title to and broad
powers over federal lands subject to unpatented mining claims,

the United States receives no financial benefit from these
lands, cannot exclude individuals from the land, lacks the
power to retain title if the claimant seeks title, is unable
to set the boundaries of the conveyance or establish the
terms of the sale based upon the land’s value, and may
only regulate mining activities in the national forests in
order to protect surface resources. Id. The unpatented
mining claimant, on the other hand, holds many of the
benefits and privileges of ownership. The claimant re-
ceives valid, equitable, possessory title, that may be sold,
transferred, mortgaged, and inherited, and is protected
by the Fifth Amendment against uncompensated takings,
subject to taxation, and cannot be divested if the claim-
ant demonstrates substantial compliance with mainte-
nance requirements specified in the mining laws.

504 F. Supp. 2d at 1069 (citations omitted). To courts adopting
the “indicia of ownership” test, whether a federal agency is an
owner under CERCLA, applying the principles of Newmont, re-
quires an analysis of the extent of authority and control held and/
or exercised by that agency over the property at issue, and of the
relationship between the agency and the party holding interests in
the property.

NINTH CIRCUIT VACATES NPDES PERM IT

AUTHORIZING DISCHARGES FROM  NEW  M INE PROJECT

TO IM PAIRED WATERS

In Friends of Pinto Creek v. U.S. Environmental Protection

Agency, No. 05-70785, 2007 WL 2874355 (9th Cir. Oct. 4, 2007),
the Ninth Circuit held that EPA improperly issued a National Pol-
lutant Discharge Elimination System (NPDES) permit for new
discharges of a pollutant from a proposed mine project to a stream
segment that did not meet water quality standards. The applicant,
Carlota Copper Company (Carlota), applied for an NPDES permit
for discharges of dissolved copper to Pinto Creek from retention
ponds associated with a proposed open-pit copper mine in Ari-

zona. The proposed mine project consisted of four open pits, an
onsite processing facility, seven retention ponds, a sulfuric heap-
leaching pad, and waste rock disposal facilities.

The State of Arizona had previously identified Pinto Creek
as an “impaired” water under section 303(d) of the Clean Water
Act, 33 U.S.C. § 1313(d), because Pinto Creek did not meet water
quality standards for dissolved copper. EPA issued the draft NPDES
permit to Carlota in 1998, which was challenged by environmental
and citizen groups. EPA withdrew the draft permit and established
a Total Maximum Daily Load (TMDL) for copper discharges to
Pinto Creek. A TMDL specifies the maximum amount of pollutant
that can be discharged or loaded into the stream segment from all
combined sources in order to meet applicable water standards.
EPA then issued a revised draft permit authorizing Carlota to dis-
charge copper to Pinto Creek. The permit also allowed Carlota to
remediate copper discharges to Pinto Creek from an upstream
abandoned mine as an offset of Carlota’s own copper loading to
the creek. The second draft permit was challenged, and the Envi-
ronmental Appeals Board, EPA’s internal appellate board, upheld
the permit. The environmental and citizen groups appealed to the
Ninth Circuit.

The Ninth Circuit vacated the permit based on its inter-
pretation of the Clean Water Act and 40 C.F.R. § 122.4(i), which
provides that no permit shall be issued for new discharges of
pollutants to stream segments exceeding water quality standards
and for which TMDLs have been set for those discharged pol-
lutants. Section 122.4(i) provides an exception by allowing new
discharges to impaired streams if the applicant demonstrates be-
fore the close of the public comment period for the draft permit
that: (1) the waste load allocation performed to set the TMDLs
shows that the stream can support the new discharge (i.e., there is
sufficient assimilative capacity of the stream for additional load-
ing without exceeding water quality standards); and (2) existing
dischargers to the stream are subject to compliance schedules de-
signed to bring the stream into compliance with applicable water
quality standards. Carlota did not meet either element of this ex-
ception.

The Ninth Circuit rejected Carlota’s NPDES permit primarily
because EPA and Carlota had failed to show that compliance sched-
ules had been established for other dischargers to Pinto Creek that
would eventually bring the creek into compliance with water qual-
ity standards for dissolved copper. The court further concluded
that Carlota’s offset project was insufficient for purposes of allo-
cating waste loads and bringing Pinto Creek into compliance with
water quality standards for copper. According to the court, an off-
set project is insufficient if the stream segment to which the new
discharge will occur remains impaired despite the offset.

The fallout from this case to members of the mineral develop-
ment industry seeking discharge permits for new mine projects is
potentially significant. Under this decision, prior to issuing an
NPDES permit for new discharges of pollutants to an impaired
stream, EPA would be obligated to locate other point source dis-
charges to that stream and establish compliance schedules that bring
the impaired stream into compliance with applicable water quality
standards. Thus, obtaining a permit could be delayed while EPA
finds and addresses the other discharges to the stream. More no-
tably, the court suggested that if there are no feasible ways to re-
duce pollutant discharges from point sources, a permit cannot be
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issued unless non-point source discharges of pollutants causing
impairment of the receiving stream are addressed. Owners or
operators seeking to obtain an NPDES permit for discharges to
impaired streams of pollutants from new mine projects, and per-
haps even for existing non-permitted discharges, may themselves
incur the burden of ensuring that other point source or non-point
source discharges to the stream are treated or reduced such that
water quality standards are achieved in the receiving stream. This
burden could prove to be extremely difficult and impractical to
meet, particularly with respect to controlling non-point source
discharges.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

M I N I N G

R A N D A L L  E .  H U B B A R D

—  R E P O R T E R  —

M INING LAW  REFORM  LEGISLATION PASSES HOUSE

On November 1, 2007, the House of Representatives, by a vote
of 244-166, passed H.R. 2262, a comprehensive mining law re-
form bill introduced by Representative Nick Joe Rahall (D-W.Va.).
Following is a summary of some of the bill’s material provisions
(including those not in the original bill, which was summarized
in this Newsletter, Vol. XXIV, No. 3 (2007)). The text of the bill
as passed by the House is available at http://www.govtrack.us/
congress/billtext.xpd?bill=h110-2262. The Senate is expected to
take up the issue early in the 2008 legislative session.

HR 2262 Summary

Section 2—Definitions

New Definitions:

• Broad definitions of “affiliate” and “control.”

• Millsite claims no longer limited to not more than 5 acres
per 20 acres of mining claim with which the millsite is
associated.

• “Valid existing rights” defined as a mining claim prop-
erly located and maintained and supported by a discov-
ery of a valuable mineral deposit, or a millsite claim prop-
erly located and maintained that meets the limitations
under existing law for millsite claims (does not define
what those existing limitations are).

• New definition (not in the original bill) defining “undue
degradation” as “irreparable harm to significant scienti-
fic, cultural or environmental resources on public lands
that cannot be effectively mitigated.”

Section 3—Application Rules

• Applies to all preexisting mining claims or millsites for
which a Plan of Operations (POO) had not been approved
or a Notice filed prior to the date of enactment.

• Existing operations where POO has been approved have
10 years to meet the new environmental compliance re-

quirements and reclamation standards (and during that 10
years new financial assurance requirements, new inspec-
tion and monitoring requirements, and new enforcement
requirements apply on the basis of surface management
requirements applicable to such POOs prior to the effec-
tive date of the Act).

• Only minor modifications to those existing POOs can be
made under the old rules.

• Act applies to ancillary activities on mining claims or
millsites even if mineral production is from non-federal
lands.

Title I—Mineral Exploration and Development

• Patent Moratorium. Makes the patent moratorium per-
manent except for certain existing grandfathered claims.

• Royalty. Establishes a gross royalty payable to the United
States on all existing and new claims.

" 4% gross royalty on existing claims from which
commercial production has commenced and for
which an operations permit (not defined) has
been approved.

" 8% gross royalty on all other existing claims and
all new claims.

" Claimants must comply with extensive record-
keeping and reporting requirements; failure to
comply can result in forfeiture of claims.

" 25% penalty for underreporting royalties.

" Joint and several liability to pay production roy-
alty on the part of claim holder, operator, any
person who controls claim holder or operator.

• Location and Claim M aintenance Fees. Increased to
$50 and $150, respectively.

" Provides that timely payment of claim mainte-
nance fees “asserts” a mining claimant’s author-
ity to use and occupy claims (language not in
the original bill).

Title II—Protection of Special Places

• Lands Not Open to Location:

" Areas of Critical Environmental Concern.

" Wilderness study areas.

" Designated Wild and Scenic Rivers areas and
those under study for inclusion in the National
Wild and Scenic River System.

" Lands identified in the Roadless Area Conser-
vation Final EIS of November 2000.

" Note that (1) lands recommended for wilder-
ness designation or otherwise being managed as
roadless; (2) national monuments; and (3) lands
identified as “sacred sites” pursuant to Execu-
tive Order 13007 have been removed from the
original list.
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• Petitions:

" New language allows states, counties, and In-
dian tribes to submit petitions to withdraw tracts
of federal land from operation of the general
mining laws (without reference to valid existing
rights). Petition must be granted unless Secre-
tary makes a determination that decision to grant
petition is not in the national interest.

Title III—Environmental Protection Standards

• Overarching Environmental Protection Standard (dif-
ferent from original bill). “Mineral activities on any Fed-
eral land that is subject to a mining claim, millsite claim,
or tunnel site claim” must be “carefully controlled to pre-
vent undue degradation.”

• Permitting. Would prohibit all activities that may cause
surface disturbance (defined to include land, air, ground-
water, surface water, fish, and wildlife) unless mining
claim was properly located and maintained and permit
had been issued. There is an exception for casual use
activities. New language provides for two types of per-
mits: exploration and operations.

Exploration permits:

" Limited in scope to exploration activities; 10-
year maximum term; must include a reclama-
tion plan; same applicant violator system (AVS)
limitations as for operations permits (see be-
low).

Operations permits:

" Must cover valid claims; use of additional fed-
eral lands is allowed only if operator obtains a
Title V right-of-way under the Federal Land Po-
licy and Management Act (FLPMA).

" Permit application must meet all of the follow-
ing criteria or application can be denied:

(i) must be “complete, accurate and suffi-
cient” to allow for a good understanding of
the anticipated impacts of the proposed
mineral activities and the “effectiveness
of proposed mitigation and control”;

(ii) must demonstrate that proposed reclama-
tion can be accomplished and will not
cause undue degradation;

(iii) must show that condition of land post-
mining, “including fish and wildlife re-
sources and habitat contained thereon,
. . . will conform to the land use plan ap-
plicable to the area and lands will be re-
turned to productive use”;

(iv) must show that area is open to location;

(v) must demonstrate that planned operation
is “designed to prevent material damage
to the hydrologic balance outside the per-
mit area”;

(vi) must show that applicant will fully com-
ply with financial assurance requirements;

(vii) must demonstrate no AVS issues; and

(viii) must demonstrate that “10 years follow-
ing mine closure, no treatment of surface
or ground water for carcinogens or toxins
will be required to meet water quality stand-
ards at point of discharge.”

" Requires consultation with EPA prior to issu-
ance of operations permit.

" Permits are not to exceed a 20-year term but
may be renewed for up to 20 additional years
(original bill provided for 10-year initial term
and 10-year renewal) upon successful comple-
tion of new compliance reviews. Operations
must be commenced within two years after per-
mit is granted.

" Permit modification can be at the request of the
applicant or required by the Secretaries of In-
terior or Agriculture for unanticipated events
such as: development of acid or toxic drainage;
loss of springs or water supplies; unanticipated
water quantity or quality impacts; need for long-
term water treatment; significant reclamation dif-
ficulties or failure; discovery of new significant
scientific, cultural, or biological resources; or the
discovery of hazards to public safety.

" Requires approval of temporary cessation of
operations (anything over 180 days, up from 90
days in original bill).

" Public participation provisions relating to issu-
ance of permits include opportunity for com-
ment and a hearing.

" AVS System. Permits can be denied or suspen-
ded if the claimant or the applicant (or any af-
filiate or officer or director of the claimant or
the applicant) is currently in violation of any pro-
vision of the Act or regulation under the Act; any
applicable state or federal toxic substance, solid
waste, air, water quality, fish and wildlife conser-
vation law or regulation; or of the Surface Min-
ing Control and Reclamation Act (SMCRA)
(permits may be reinstated upon correction or
during an appeal).

" Financial assurance is required as a prerequisite
to permit issuance. Assurance must cover all
lands within the permit areas and all affected
waters that may require restoration, treatment,
or other management. Amount of assurance must
be enough to cover the obligations as if the work
were to be performed by the Secretary concerned.
Must take into account the administrative costs
associated with a government agency reclaim-
ing the site. Adjustment of the financial assur-
ance amount is allowed. For operations with
discharges to water, no release of financial as-
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surance is allowed until five years after dis-
charge has ceased or until all applicable effluent
limitations and water quality standards have
been met for five years without treatment. No
release of any financial assurance without notice
and opportunity for public comment.

• Operation Standards. The general rule is that the op-
erator must restore lands to a condition capable of sup-
porting either prior uses or other beneficial uses that con-
form to applicable land use plans. Standards (which may
be performance-based or technology-based) are to be
promulgated by regulations to address:

" Segregation, protection, and replacement of top-
soil, as well as prevention of soil contamination
where possible.

" Maintenance of stability of all surface areas.

" Control of sediments.

" Minimization of the formation and migration of
acidic, alkaline, metal-bearing, or other deleteri-
ous leachate.

" Reduction of visual impacts, including back-
filling, as necessary.

" Establishment of a diverse, effective, and per-
manent vegetative cover of the same seasonal
variety as native vegetation, and equal in extent
of cover as natural vegetation.

" Design and maintenance of leach operations,
impoundments, and excess waste according to
standard engineering standards to achieve and
maintain stability and reclamation of site.

" Removal of structures and roads and sealing of
drill holes.

" Preservation of cultural, paleontological, and
cave resources.

" Restoration of, or mitigation for, fish and wild-
life habitat.

" Prevention and suppression of fire.

Title IV—Mining Mitigation

• Two new funds would be created:

" Locatable Minerals Funding. Funded by dona-
tions, 2/3 of royalty payments, penalties, monies
from enforcement and citizen suits, and balance
of maintenance fees after paying for costs of
administration. The fund would be used to re-
claim and restore land and water resources ad-
versely affected by past mineral activities, with
sites consisting of as much as 50% non-federal
lands eligible.

" Hardrock Community Impact Assistance Ac-

count. Funded by 1/3 of royalty payments. Funds
would be used to “provide assistance for the
planning, construction, and maintenance of pub-
lic facilities and the provision of public services
to States, political subdivisions and Indian tribes

that are socially or economically impacted by
mineral activities conducted under the general
mining laws.”

Title V—Administrative and Miscellaneous Provisions

• M ining and Minerals Policy Act of 1970. Revised to
not only promote the development of an economically
sound and stable domestic mining industry but also to
“ensure that mineral extraction and processing not cause
undue degradation of the natural and cultural resources
of the public lands.”

• User Fees. Authorizes establishment and collection of
fees as necessary to reimburse the United States for the
expenses incurred in administering the requirements of
the Act.

• Inspections and Monitoring:

" Inspections must be conducted at least once per
quarter for active operations.

" Any person who has reason to believe that he
or she may be adversely affected due to a viola-
tion of the environmental protection require-
ments may request an inspection.

" A monitoring and evaluation system must be
implemented to identify compliance with all
environmental protection requirements.

• Citizen Suits. Any person may commence a civil suit
alleging a past or current violation of the Act or regula-
tions promulgated pursuant to the Act. Suits must be filed
in U.S. district court and written notice is required (unless
imminent threat to environment or public health exists).
Suits are not allowed if the Secretary is diligently prose-
cuting a civil or criminal action (but not an administra-
tive action) to require compliance.

• Administrative and Judicial Review. Any person issued
a notice of violation or cessation or assessed a penalty
under the Act may request Secretarial review within 30
days. A public hearing may be requested. The D.C. Cir-
cuit will hear all appeals, except for patent appeals, in
which case the Secretary will choose the appropriate U.S.
district court.

• Enforcement. Authorizes orders to immediately cease
all mineral activities when claimant does not act within
30 days of receipt of notice of violation. No notice of
violation is necessary and an immediate order is allowed
if there is an imminent danger to health or public safety
or a significant, imminent environmental harm.

• Compliance/Civil and Criminal Penalties. Authorizes
“the Attorney General to institute a civil action for relief,
including a permanent or temporary injunction or res-
training order, or any other appropriate enforcement order,
including the imposition of civil penalties.”

" Authorizes penalty of up to $25,000/day for each
violation of environmental protection require-
ments.
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" Authorizes a penalty of a minimum of $1,000/
day for failure to correct a violation for which
a cessation order has been issued.

" Knowing violations of mining without a permit
or an environmental protection requirement or
permit provision are punishable by a fine of not
less than $5,000 nor more than $50,000 per day
of violation or by imprisonment for not more
than three years, or both.

" Knowing and willful violations of the Act for
which civil penalties are assessed are, upon con-
viction, punishable by a fine of not more than
$50,000 or imprisonment for not more than two
years, or both.

• Regulations; Effective Dates. Provisions of the Act are
effective immediately unless otherwise noted. Regula-
tions as necessary are authorized.

• Oil Shale Claims. Makes activities on oil shale claims
subject to the same environmental protection standards
as are set forth in the Act.

• Miscellaneous Powers. All fees, penalties, etc. are adjus-
ted for inflation every five years. Broad powers to inves-
tigate, inspect, or make inquiries; Secretary can require
affidavits, administer oaths, subpoena, order testimony
to be taken by deposition, and has right of access to prop-
erties.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

BUREAU OF LAND M ANAGEM ENT ADOPTS NEW

NEPA  GUIDANCE

In August 2007, the Bureau of Land Management (BLM) is-
sued a Notice of Final Action to adopt revisions to the Bureau of
Land Management’s Procedures for Managing the NEPA Process.
The BLM’s Final Directive is located in Chapter 11 of the Depart-
ment of the Interior’s Manual Part 516, which provides overall
guidance on NEPA actions to agencies within the Department of
the Interior. 72 Fed. Reg. 45,504 (Aug. 14, 2007). The Department
of the Interior issued final NEPA procedures for the Department
of the Interior’s Manual Part 516 in March 2004 and June 2005.
69 Fed. Reg. 10,866 (Mar. 8, 2004); 70 Fed. Reg. 32,840 (June 6,
2005). The BLM’s NEPA policy and procedures are designed to
ensure compliance by the BLM with the spirit and intent of NEPA.
The BLM’s NEPA guidance provides direction on a wide variety
of activities including the agency’s response to external appli-
cants’ proposals, land use plan conformance, the use of existing
NEPA documentation, actions requiring an environmental assess-
ment, actions eligible for categorical exclusions, and actions that
normally require the preparation of an Environmental Impact State-

ment. In particular, the agency identified as actions requiring an
EIS: approval of resource management plans; proposal for wild
and scenic rivers; approval of regional coal lease sales; approval
of steam electric power plants; approval of rights-of-way for ma-
jor reservoirs, canals, pipelines, highways, or railroads; and ap-
proval of significant mining operations. 72 Fed. Reg. 45,504,
45,538-39 (Aug. 14, 2007). The BLM’s chapter of the Depart-
ment of the Interior’s Manual also identifies actions eligible for
categorical exclusion by category such as fish and wildlife; oil,
gas, and geothermal; forestry; realty; solid minerals; transporta-
tion; and other activities. Of particular importance for oil and gas
operators, the BLM determined that the approval of a Notice of
Intent to conduct geophysical exploration for oil, gas, or geo-
thermal pursuant to 43 C.F.R. pt. 3150 or 3250 should normally
be approved using a categorical exclusion when no temporary or
new road construction is proposed. 72 Fed. Reg. 45,504, 45,539
(Aug. 14, 2007). The revised portions of the Department’s Manual
became effective upon their publication in the Federal Register.

BUREAU OF LAND M ANAGEM ENT AM ENDS

COST RECOVERY REGULATIONS

The Bureau of Land Management (BLM) amended the Min-
eral Resource Regulations to update fees covering the BLM’s costs
of processing certain documents relating to its mineral programs
and filing fees for mineral-related documents. These updates in-
clude fees for actions such as lease applications, name changes,
corporate mergers, lease consolidations, and lease reinstatements.
72 Fed. Reg. 50,882 (Sept. 5, 2007). The fee changes represent the
BLM’s continued response to recommendations made by the De-
partment of the Interior’s Office of Inspector General in a 1988
report. The BLM finalized new cost recovery regulations in 2005
establishing or revising certain fees and service charges, and also
establishing the method it would use to adjust those fees and ser-
vice charges annually. 70 Fed. Reg. 58,854 (Oct. 7, 2005); see

also Vol. XXII, No. 4 (2005) of this Newsletter. The fees in the
2007 rule reflect adjustments using the Implicit Price Deflator for
the 4th Quarter of 2006. 72 Fed. Reg. at 50,882. For example, the
BLM increased the non-competitive oil and gas lease application
fee from $335 to $360, the competitive oil and gas lease applica-
tion fee from $130 to $140, and the fee for an oil and gas assign-
ment and transfer of record title or operating rights from $75 to
$80. Increases for geothermal, coal, and other are also included in
the BLM’s cost recovery increase.

BUREAU OF LAND M ANAGEM ENT TERM INATES

HEAVY OIL REDUCTION PROGRAM

On October 25, 2007, the Bureau of Land Management (BLM)
provided the six-month notification to terminate all royalty reduc-
tions for the production of heavy oil and to terminate the availa-
bility of further heavy oil relief under the regulations at 43 C.F.R.
§ 3103.4-3. The termination of the heavy oil royalty reduction
program is effective on May 1, 2008. 72 Fed. Reg. 60,691 (Oct. 25,
2007). Under 43 C.F.R. § 3103.4-3(b)(6)(i), the BLM may sus-
pend or terminate all heavy oil royalty reductions and terminate
the availability of further heavy oil royalty relief upon six months
notice in the Federal Register when the BLM determines that the
average oil price has remained above $24 per barrel over a period
of six consecutive months. The BLM determined that the crude
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average posted oil prices have continued to exceed the adjusted
threshold at all times since April 27, 2005. Therefore, considering
the price of crude oil, and current price projections for the near
future, the BLM decided this royalty reduction program should be
terminated. See also Vol. XXII, No. 2 (2005) of this Newsletter.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

ALABAM A STATE LEASE ROYALTY LITIGATION

The Alabama Supreme Court set aside a $3.6 billion judg-
ment entered by the Circuit Court of Montgomery County against
Exxon Mobil Corporation following an $11.8 billion jury verdict
in favor of the State of Alabama in a royalty dispute case involv-
ing royalty payments under a State of Alabama offshore lease
covering lands in Mobile Bay. Exxon Mobil Corp. v. Alabama

Department of Conservation & Natural Resources, No. 1031167,
2007 WL 3224585 (Ala. Nov. 1, 2007). In an 8-1 decision, the
court struck all punitive damages which were associated with the
state’s fraud claim. The court also reversed the trial court’s judg-
ment with respect to the state’s claims for lost gas, royalties on
gross sulfur sales, and royalties on slop-oil, but affirmed the trial
court’s judgment for using the wrong royalty payment rate for
after pay-out production, for improperly cost-netting, and for fail-
ing to pay royalties on co-generated electricity sales. The court
remanded the case with instructions for the entry of judgment
against Exxon Mobil in the amount of $51,907,634 plus interest.

The most significant aspect of the ruling was the reversal of
the $3.5 billion judgment on the state’s fraud claims. The state was
claiming that Exxon Mobil had suppressed and misrepresented the
amounts of royalties due the state. The court followed its earlier
royalty payment decision in the case of Hunt Petroleum Corp. v.

Alabama, 901 So. 2d 1 (Ala. 2004), where the court found that the
state failed to show any detrimental reliance on Hunt’s royalty
payment checks. The Hunt case also involved gas royalty pay-
ments on Mobile Bay production under the state’s offshore lease
form. In Hunt, the court struck the state’s fraud claim against Hunt
Petroleum, finding that the state failed to prove that it had detri-
mentally relied upon the royalty payment information supplied by
Hunt.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

REM OTE ASSIGNEE OF LEASE ASSUM ES ALL OBLIGATIONS

IN PRIOR ASSIGNM ENT; AGREEM ENT FOR CONTINUATION

OF OVERRIDE IN RENEW AL LEASE NOT VOID  UNDER RULE

AGAINST PERPETUITIES

In Gill v. Gipson, 2006-CA-00166-COA, 2007 WL 2302929
(Miss. Ct. App. Aug. 14, 2007) (not released for publication),
Preston O. Gill acquired by assignment an oil and gas lease:

(1) which provided that it would terminate in the event production
ceased for 60 consecutive days; (2) on which there was a produc-
ing well; (3) which was subject to an overriding royalty retained
by a prior owner of the lease; and (4) which was also subject to a
provision that in the event the lease terminated and a new lease
was obtained by the Assignee, “or any of its employees, agents, or
any corporation in which the Assignee or any of said persons has
any interest,” the assignor would receive the same overriding roy-
alty. Gill continued to produce the well for about a year, then shut
the well in, but did not plug it. After about five months, Gill ob-
tained a new lease in the name of Preston O. Gill Operating Com-
pany. The lessee apparently was a trade name for Gill and not a
legal entity. After acquiring the new lease, Gill individually, and
not in the name of Preston O. Gill Operating Company, sold an
interest in the lease. The assignment recited that Gill was the
owner of the entire interest in the lease. He thereafter resumed
production from the well. Payment of the overriding royalty was
not resumed because Gill considered the rights of the overriding
royalty owner terminated. The trial court awarded the overriding
royalty owner a judgment for unpaid royalties, prejudgment in-
terest, punitive damages, and attorneys’ fees, which judgment the
court of appeals confirmed. Gill claimed, among other theories,
that the agreement to include the override in a subsequent lease
was a personal covenant and did not run with the land and that he
was not an agent or employee of the original assignee. The court
held that when Gill acquired the lease he assumed the obligation
to continue the override in the event of a new lease. The court also
held that the overriding royalty provision created an implied cov-
enant that the assignee and each successor assignee would con-
tinue production to prevent the lease from terminating and was held
to the “prudent operator” standard, citing Southwest Gas Produc-

ing Co. v. Seale, 191 So. 2d 115, 119 (Miss. 1966), which held that
an oil and gas lessee/operator must have regard for the interests of
both lessor and lessee. Gill also argued that the agreement for the
override to continue in a renewal lease was not enforceable be-
cause it violated the rule against perpetuities. The court stated that
Mississippi had adopted the “wait and see” doctrine with respect
to the rule against perpetuities, citing C & D Investment Co. v.

Gulf Transport Co., 526 So. 2d 526 (Miss. 1988). Since the new
lease was acquired well within the initial 21-year period, the agree-
ment did not violate the rule.

M ISSISSIPPI USE TAX DUE ON NATURAL GAS USED

FOR PLANT AND LEASE FUEL

In Pursue Energy Corp. v. State Tax Commission, No. 2006-
CA-01390-SCT, 2007 WL 2729016 (Miss. Sept. 20, 2007) (not
released for publication), prior to 1995, in Thomasville Field, Shell
Oil Company operated a number of sour gas wells and a plant for
processing the gas. Pursue Energy Corporation also operated sour
gas wells and its own processing plant in the field. Pursue pur-
chased processed gas from Shell for plant fuel and lease fuel. Shell
paid a 7% sales tax on such sales. In 1995, Pursue acquired all
of Shell’s interests in the Thomasville Field. Thereafter, Pursue
ceased paying sales tax on the part of its processed gas that it used
for plant and lease operations on the basis that a sale had not oc-
curred. Following an audit, the State Tax Commission assessed
Pursue $353,203.00 for taxes, penalties, and interest, contending
that taxes were due under Mississippi use tax laws, which assess-
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ment was affirmed by the Mississippi Supreme Court. The court
said that, under Mississippi use tax laws, all personal property
used or consumed within the state is subject to a use tax if a sales
tax has not already been collected. Mississippi use tax laws make
a distinction between “plant” fuel and “lease” fuel, with plant fuel
taxed at 1½%, while lease fuel, which is considered “nonindus-
trial” use, is taxed at 7%. Miss. Code Ann. § 27-65-19.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C .  T .  H A R D W I C K

—  R E P O R T E R  —

CORPORATION COM M ISSION HAS JURISDICTION

TO DETERM INE WHETHER POST-PRODUCTION COSTS

ARE DEDUCTIBLE UNDER POOLING ORDER

Under Corporation Commission Order No. 545848 entered
October 26, 2007, the Oklahoma Corporation Commission deter-
mined that it, and not the state district court, had jurisdiction to
determine whether post-production costs are deductible in deter-
mining royalty payable to mineral owners under a pooling order.
The Commission further determined that such costs were deducti-
ble in this case.

Parks Family Co., L.L.C. (Parks), owned mineral rights under
various wells drilled by New Dominion, L.L.C. Some of these
wells were under oil and gas leases held by New Dominion, but
the greater part of them were governed by various forced pooling
orders issued by the Oklahoma Corporation Commission in favor
of New Dominion. As a result of Parks’ election under these or-
ders not to participate in drilling the wells, Parks was entitled to
receive “the normal 1/8th royalty interest” specified in the pooling
statute. New Dominion sold its gas to an unaffiliated purchaser at
the wellhead based on a formula which deducted certain post-
production costs from an index price.

Parks filed suit against New Dominion in the District Court
of Okfuskee County, Oklahoma, claiming that paying royalty to
Parks and other royalty owners similarly situated based on
the price received by New Dominion under the formula contract
amounted to the impermissible deduction of post-production costs.
New Dominion moved to dismiss the district court action, assert-
ing that the Corporation Commission had exclusive jurisdiction to
resolve the dispute for wells governed by forced pooling orders.
New Dominion also filed an application with the Corporation Com-
mission claiming that the Commission had exclusive jurisdiction
to interpret, clarify, and amend its pooling orders, including the
matter of the deductibility of post-production costs, and further
asserting that those costs were deductible. Upon hearing, the ad-
ministrative law judge concluded that the Commission had juris-
diction to interpret, clarify, amend, and supplement its pooling order.
However, he found that the district court should decide whether
the oil and gas leases that were used to establish fair market val-
ues under the pooling orders required royalty owners to bear their
proportionate part of post-production costs and the share of well
proceeds the royalty owners should receive. He also found that
that matter was properly placed before the district court under sec-
tion 14 of the Production Revenue Standards Act, Okla. Stat. tit.
52, § 570.14.

On review, the Oil and Gas Appellate Referee concluded that
the prohibition against collateral attacks upon Corporation Com-
mission orders deprived the state district court of jurisdiction to
inquire into the pooling orders here in question; that any determi-
nation by the state district court of a royalty owner’s entitlement
to proceeds of production was just such a collateral attack, and
that section 14 of the Production Revenue Standards Act did not
overcome that doctrine. Further, the Commission had exclusive
jurisdiction to interpret and construe its pooling orders. The Ap-
pellate Referee concluded that whether the forced pooled royalty
owners should bear their part of marketing and post-production
costs was properly determinable by the Corporation Commission
and that the Commission should issue an order clarifying that the
phrase “normal 1/8th royalty interest” as defined by the pooling
statute authorized the deduction of the costs here in question in
determining royalties payable to the landowner.

The Corporation Commission’s October 26, 2007, order found
that the Appellate Referee’s recommendations were supported by
the law and the evidence and were affirmed and adopted. The Com-
mission ordered as a consequence that the phrase “normal 1/8th
royalty interest” as defined in the pooling statute should be clari-
fied to permit deduction of post-production costs and, in par-
ticular, New Dominion was authorized to deduct transportation,
treatment, and on-site compression costs after production in cal-
culating royalty owed to Parks. The Commission’s order is now
on appeal to the Oklahoma Supreme Court.

DEW ATERING OF RESERVE PIT VIOLATED

COM M ISSION RULES

In Wrotenberry v. Xanadu Exploration Co., 2007 OK CIV.
APP. 87, 168 P.3d 791 (Okla. Civ. App. 2007), the Corporation
Commission ruled that Xanadu, the oil and gas operator, violated
Commission rules when it cut the side of a reserve pit used in
drilling an oil and gas well to allow the water to escape so that the
remaining mud in the pit would dry for disposal. The operator had
contended that the pit consisted of a layer of predominantly fresh
water containing little or no contaminants; that it was customary
to drain the upper layer of fresh water onto the surface to allow
drying of the underlying layer of mud; that fresh water discharged
from the pit did not constitute a deleterious substance under the
Commission rules; and that it had, therefore, not committed a “non-
permitted discharge” of a polluting deleterious substance in viola-
tion of Commission rules.

On appeal, the Oklahoma Court of Civil Appeals upheld the
Commission’s order finding, among other things, that Commis-
sion rules allowing dewatering of a reserve pit without a permit
applied only to the removal, transportation, and disposal of the wa-
ter component of the pit at an approved disposal site. The court
further reasoned that other Commission rules absolutely proscrib-
ing the land application of fluids without a permit compelled this
conclusion. The court held finally that prior Commission practice
of permitting dewatering of a reserve pit by surface discharge
without a permit did not excuse the operator here, rejecting the
operator’s claim that the Commission had denied the operator
rights to equal protection.
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POST-CAFA  INTERVENTION DOES NOT ALTER

COM M ENCEM ENT DATE OF PREVIOUSLY COM M ENCED

STATE SUIT

In Weber ex rel. Estate of Ruble v. Mobil Oil Corp ., No.
06-6337, 2007 WL 3317680 (10th Cir. Nov. 9, 2007), a class action
petition was filed in Oklahoma state court in May 2001 against
Mobil Oil Corp. (later named Exxon Mobil Oil Corp.) and Mobil
Exploration & Producing, North America, seeking damages for
breach of contract, breach of plan of unitization, conversion, fraud,
breach of fiduciary duties, and violation of the Oklahoma Produc-
tion Revenue Standards Act. The class was comprised of all roy-
alty interest owners under Mobil’s wells. In October 2004, three
individuals, all of whom were included in the class definition in
the state court action, filed a similar, though not identical, class
action in federal district court against the same two defendants.
The federal suit also included a broader putative class than the
state suit and further raised claims for breach of the implied duty
to market and tortious breach of contract in addition to those claims
found in the state suit. In December 2004, plaintiffs in the state
court suit filed a second amended petition adding Mobil Explora-
tion & Producing U.S. (MEPUS) and Mobil Natural Gas, Inc.
(MNGI) which had not been named in the federal action. In 2005,
the federal plaintiffs and state plaintiffs reached an agreement
whereby the plaintiffs in the federal class voluntarily dismissed
their complaint and filed a petition to intervene in the state court
action. The plaintiff intervenors sought to assert class claims un-
der the expanded class definition and to assert additional claims
for damages and equitable relief raised in the federal petition. The
intervention was allowed, but intervenors were required to accept
the class definition and claims pled in the second amended peti-
tion.

The Class Action Fairness Act (CAFA), 28 U.S.C. § 1453(c)(1),
was enacted February 18, 2005. Thereafter, MNGI and MEPUS
removed the case to the Western District of Oklahoma under
CAFA. The plaintiffs moved to remand to Oklahoma state court,
arguing that CAFA did not apply. The federal district court agreed
and granted the motion. MEPUS and MNGI filed a timely petition
to appeal the remand order under 28 U.S.C. § 1453(c)(1), a pro-
vision of CAFA that gives the federal appellate courts discretion-
ary jurisdiction to consider appeals of remand orders in certain
types of class actions. The issue reviewed by the appellate court
was whether the civil action in question had been commenced on
or after the date of enactment of CAFA.

MEPUS and MNGI argued that the federal plaintiffs’ inter-
vention commenced a new lawsuit such that CAFA would be trig-
gered. In considering the issue, the appellate court warned that it
would narrowly construe statutes conferring jurisdiction on fed-
eral courts. The court first noted an earlier Tenth Circuit decision
holding that whether a post-CAFA amendment triggers a sub-
stantive right of removal under CAFA depends upon whether the
amendment relates back to the pre-CAFA pleading being amended.
If it does, the commencement date is the date of the original filing.
If it does not, the action commences at the time of the amendment.
The court then noted, however, that the earlier decision related to
an amendment that added a new defendant and did not address the
matter of an intervention.

The court recognized some decisions that had concluded that
a petition for intervention is the commencement of a new cause of
action for statute of limitations purposes. However, it concluded
that the rationale of those decisions did not apply here. Instead, it
focused on the fact that MEPUS and MNGI were not subject to
new liabilities by reason of the intervening plaintiffs because the
new plaintiffs all fell within the original class definition and be-
cause they did not assert any additional claims against MEPUS
and MNGI. Under those circumstances, the court found no author-
ity that suggested intervening plaintiffs asserting additional causes
of actions against the same defendants changed the commence-
ment date for purposes of CAFA but found several other decisions
to the contrary. The court concluded that the petition for interven-
tion did not alter the commencement date of May 2001. There-
fore, CAFA did not apply and, without CAFA’s extension of fed-
eral jurisdiction over appeals of remand order, the court did not
have authority to accept the petition for leave to appeal the re-
mand order.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

WORKERS’ COM PENSATION STATUTE DOES NOT PROHIBIT

EM PLOYERS’ INDEM NIFICATION OF THIRD-PARTY

BENEFICIARIES

Energy Service Co. and Superior Snubbing Services were con-
tractors of Mitchell Energy Corp. Each had executed a Master
Service Agreement with Mitchell under which the contractor and
Mitchell agreed to indemnify each other and each other’s con-
tractors against their own respective employees’ personal injury
claims arising out of work performed under the agreement. Daryll
Faulk, a Superior employee, was injured at a Mitchell wellsite where
Superior and Energy Service were both performing services for
Mitchell. Mitchell and Energy Service settled with Faulk and sued
Superior for indemnity. Superior defended against Energy Service
on the basis that its agreement to indemnify Mitchell’s contractors
was barred by Texas Labor Code § 417.004. In a 5-4 decision the
Texas Supreme Court, reversing the court of appeals in Energy

Service Co. v. Superior Snubbing Services, Inc., No. 05-0202, 2007
WL 2404843 (Tex. Aug. 24, 2007), upheld the trial court’s sum-
mary judgment enforcing Superior’s agreement to indemnify.

Texas Labor Code § 417.004, part of a 1989 overhaul of Texas’s
workers’ compensation scheme, provides that an employer is not
liable to a third party for any reimbursement or damages based on
injury to its employee unless the employer executed, before the
injury, a written agreement “with the third party” to assume the
liability. Superior’s indemnity agreement was with Mitchell, it
maintained, not “with the third party” seeking to be indemnified,
so that the statute barred Energy Service from recovering against
it.

Steadfastly resisting the dissent’s siren call to give the stat-
ute’s words their plain meaning and leaning heavily on legislative
history, the majority held that the statute was not intended to ab-
rogate the common law rule that parties may contract for the
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benefit of others. Before 1989 the statute had read that a subscrib-
ing employer was not liable to indemnify against an employee’s
personal injury claim except by written agreement “executed by
the subscriber,” and the court found no indication that the legisla-
ture ever considered whether the different wording would effect
a material change. The continual widespread use of mutual indem-
nity agreements covering each party’s contractors after 1989 sug-
gested to the court that the oil and gas industry never considered
such agreements an evil in need of legislative remedy, and, it no-
ted, no one even appeared to have noticed the change in wording
until this case. Besides, the Texas Oilfield Anti-Indemnity Act, Tex.
Civ. Prac. & Rem. Code §§ 127.001-.007, generally prohibiting
agreements indemnifying a party against its own negligence, ex-
pressly contemplates that parties will agree to indemnify not only
each other but also each other’s contractors if the indemnity is
supported by insurance. The most reasonable construction of the
statute, the court concluded, is the same as that of the pre-1989 ver-
sion: that when the legislature required that a subscribing employer’s
contract be “with the third party” seeking indemnity, it considered
that an agreement intending to cover third party beneficiaries was
an agreement with the beneficiaries. An agreement with a third
party, it declared, does not necessarily exclude a third-party bene-
ficiary not identified expressly by name, and the statute’s text
would not indicate to an ordinary reader that the third party was
required to sign the agreement.

The majority is persuasive that the legislature never intended
to change the law in 1989, but its denial that its holding was against
the statute’s plain language did not ring true to four justices. Some
have detected in the current court a penchant for result-oriented
jurisprudence, and this case will do little to allay that impression.

PREFERENTIAL PURCHASE RIGHT UNDER OPERATING

AGREEM ENT APPLIES TO OVERRIDING ROYALTY INTEREST

Reversing the trial court’s summary judgment, the court in El

Paso Production Co. v. GeoMet, Inc., 228 S.W.3d 178 (Tex. App.—
Dallas 2007, pet. filed, reh’g overruled), held that the preferential
right to purchase provision of an operating agreement applied not
only to a seller’s working interest in the contract area but also to
its overriding royalty interest.

Under a 1994 Farmin Agreement GeoMet agreed to assign El
Paso oil and gas leases constituting its White Oak Creek Prospect
in Alabama, reserving an overriding royalty interest. At the same
time El Paso and GeoMet entered into an operating agreement, on
A.A.P.L. Form 610-1982, including a preferential right to pur-
chase provision. That section of the agreement provided that if a
party should desire to sell all or any part of its interests under the
agreement, or its rights and interests in the contract area of the
agreement, it must offer the other party the option to purchase on
the same terms offered by a third party. In 2004 GeoMet agreed
to sell its interests in the area covered by the agreement to CDX
Minerals, LLC. El Paso notified GeoMet that, pursuant to the pref-
erential right, it intended to purchase GeoMet’s working interests
and its overriding royalty interest in the White Oak Creek Pros-
pect. GeoMet agreed to sell El Paso its working interests but re-
fused to sell it the overriding royalty interest, insisting that the
preferential right did not apply to it.

The court dismissed GeoMet’s argument that the overriding
royalty interest was not a part of the contract area of the agree-
ment. The issue was not, said the court, whether the overriding roy-
alty interest was part of the contract area but whether it constituted
“rights and interests in the Contract Area.” The operating agree-
ment defined the “Contract Area” as all land, leasehold interests,
and oil and gas interests in the shaded area on an attached map.
The production GeoMet would receive pursuant to its overriding
royalty was from leases in that area. Thus, the court held, its over-
riding royalty interest was a “right and interest in the Contract
Area” and subject to the preferential right.

PUGH CLAUSE DID NOT EFFECT HORIZONTAL SEVERANCE

The court in El Paso Production Oil & Gas, U.S.A., L.P. v.

Texas State Bank, No. 04-05-00673-CV, 2007 WL 752209 (Tex.
App.—San Antonio Mar. 14, 2007, pet. filed, reh’g overruled),
considered the effect of an oil and gas lease provision under which
the lease would partially terminate at or after the expiration of the
primary term in the absence of continuous development.

The main body of the lease contained the usual provision that
it would remain in effect for a fixed primary term and as long
thereafter as operations, including production, were continuously
conducted, and a pooling clause authorizing the establishment of
pooled units as to any one or more horizons. A rider modified
the lease. Paragraph 13 of the rider limited the size of pooled
units that could be formed for gas wells producing from specified
depths. Paragraph 15 included the language forming the basis of
the plaintiff lessors’ suit. At and after the end of the primary term,
once the lessee allowed more than 100 days to elapse between
wells, the lease would terminate

except as to lands . . . which are then allocated to a pro-
duction unit or included in a pooled unit for a well ca-
pable of producing oil and/or gas in paying quantities
(which lands herein shall be referred to as developed
acreage). . . . [T]his lease shall remain in effect as to all
depths as to all developed acreage so long as there is
production of oil and/or gas in paying quantities from
said developed acreage.

El Paso and its codefendants, the lessees, designated gas
pooled units limited to intervals between specified footage depths
beneath the surface. The lessors contended that since oil and gas
production could only be considered produced from the interval
described as pooled in the unit declarations, the “developed acre-
age” maintained under the lease pursuant to Paragraph 15 was lim-
ited to the pooled interval. The court of appeals disagreed, re-
versing the trial court’s summary judgment for the lessors and
rendering judgment for the lessees.

Contrary to the lessors’ contention, the court observed, Para-
graph 13 did not attempt to sever the leasehold by depth; it merely
reduced the maximum size of permissible units. The term “lands”
in Paragraph 15, as elsewhere in the lease, meant surface acreage.
To the court a key provision of Paragraph 15 was that the lease
remained in effect as to all depths as to all developed acreage. The
phrase “all depths” would be unnecessary, the court reasoned, if
the developed acreage were equivalent to the pooled interval of
the gas unit.
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DEFENDANT ASSIGNEE OF TEXAS OIL AND GAS ASSETS

LACKED M INIM UM  CONTACTS FOR COURT’S EXERCISE

OF JURISDICTION

Republic Drilling Co. v. Retamco Operating, Inc., No. 04-06-
00727-CV, 2007 WL 913206 (Tex. App.—San Antonio Mar. 28,
2007, pet. filed, reh’g overruled), decided the appeal of Republic,
a California corporation, of the denial of its special appearance
for the purpose of contesting the Texas court’s jurisdiction.

Retamco sued Paradigm Oil Inc. and others for breach of
contract and fraud arising out of numerous oil and gas transac-
tions in Texas. After Paradigm assigned Republic its interests in
nonoperated oil and gas leases in Fayette County, Texas, resulting
in Paradigm’s insolvency, Retamco sued Republic, alleging that
the transfer was fraudulent.

Before a Texas court may exercise personal jurisdiction over
a nonresident defendant, the court of appeals noted, not only must
the Texas long-arm statute authorize it, the exercise of jurisdiction
must also be consistent with the guarantees of due process. “[T]o
satisfy the due process test, the plaintiff must . . . show that the
nonresident defendant purposely established minimum contacts
with the forum state and that the exercise of jurisdiction comports
with traditional notions of fair play and substantial justice.” Spe-
cific jurisdiction where, as here, jurisdiction is alleged to arise from
particular activities of the defendant requires the nonresident
defendant’s activities to have been “purposefully directed” to the
forum and the litigation to have resulted from or to relate to those
activities.

Retamco was thus required to show that Republic’s contacts
with Texas were purposefully directed to Texas as the forum for
litigation relating to its purchase of the leases. It in essence relied,
however, solely on its allegation that Republic was the knowing
recipient of a fraudulent transfer of leases covering land in Texas.
It did not specify how the fraudulent transfer was effected, in
whole or in part, in Texas. Here the record reflected that Republic
was a nonresident corporation providing construction and drilling
services outside Texas, without a place of business, an agent, or
an office in Texas; that it did not advertise, own any personal prop-
erty, provide services, or conduct marketing, sales, or operations
in Texas; and that it had never done any business in Texas. In fact,
the only “contact” Republic appeared to have had with the state
was the single transaction in which it acquired the non-operated
oil and gas leases in Fayette County, which was executed not in
Texas but in California and Colorado in what appeared to the
court to be a deliberate attempt to “purposefully direct” contact
outside the forum state. Retamco did not call the court’s attention
to any other contacts that would evidence that Republic’s activi-
ties were “purposefully directed” to Texas. Since the purposeful-
availment standard was not met, Republic’s challenge to the Texas
court’s jurisdiction should have been upheld.

OPERATOR HELD NOT ENTITLED TO INJUNCTION AGAINST

DRILLING CONTRACTOR’S DISPOSITION OF RIG IN BREACH

OF CONTRACT ACTION

The court in Victory Drilling, LLC v. Kaler Energy Corp.,
No. 04-07-00094-CV, 2007 WL 1828015 (Tex. App.—San An-
tonio June 27, 2007, no pet.), dissolved the trial court’s temporary

injunction against Victory’s transferring, selling, encumbering, or
disposing of any assets, specifically including its drilling rig.

Victory had entered into a turnkey contract to drill a well for
Kaler. After a blowout, Victory failed to take responsibility for re-
sulting costs and abandoned the project. Kaler filed suit for breach
of contract, quantum meruit, unjust enrichment, fraud, misrepre-
sentation, and negligence. It sought and was granted a temporary
injunction against Victory’s disposing of its rig or any other as-
sets. In dissolving the injunction, the court of appeals noted that
the Texas courts have long prohibited the use of an injunction to
secure the legal remedy of damages by freezing assets unrelated
to the subject matter. Neither the drilling rig nor any other Victory
assets formed the basis for Kaler’s underlying claim, which was
Victory’s tortious conduct and breach of contract rather than the
right to the rig. Although Kaler presented evidence that Victory
would dissipate its assets and become judgment-proof, its plead-
ings did not invoke the Texas Uniform Fraudulent Transfer Act,
Tex. Bus. & Com. Code §§ 24.001-.013, which might have pro-
vided a remedy against such actions.

SELLER HELD NOT OBLIGATED TO ACCEPT CONDITIONAL

CONSENT TO ASSIGNM ENT

The court in Cedyco Corp. v. PetroQuest Energy LLC, 497
F.3d 485 (5th Cir. 2007), decided the breach of contract suit by
Cedyco, the buyer of a Louisiana oil and gas lease and two oil wells
at a 2001 Oil & Gas Asset Clearinghouse auction, against Petro-
Quest, the seller that had listed the property.

The wells PetroQuest had sought to sell were listed as Lot 26
in the auction. A Property Data Sheet PetroQuest distributed to
potential buyers stated that Lot 26 was “subject to a consent to
assign,” because PetroQuest’s 1991 assignment of the lease from
Exxon Corp. contained a provision that the assignee could not sell
or assign the lease without Exxon’s written consent. Cedyco, the
only bidder, won the auction for Lot 26 with a bid of $1,000.
PetroQuest then asked Exxon for its consent to assign Lot 26 to
Cedyco. Exxon replied that it would consent only on the condition
that PetroQuest remain obligated under the Exxon-PetroQuest as-
signment and agree to indemnify Exxon for any liability arising
from Cedyco’s operation of the lease. After investigating Cedyco’s
credit and regulatory compliance histories and finding a record of
violation of state regulations imposed on oil and gas producers,
PetroQuest declined to accept Exxon’s conditional consent and
notified Clearinghouse that it could not complete the sale. Clearing-
house in turn informed Cedyco that Exxon had not consented and
refunded Cedyco its bid money and auction fees. Almost two
years later PetroQuest sold the lease for $125,000, whereupon
Cedyco sued PetroQuest for breach of contract. The district court
granted Cedyco’s motion for summary judgment and awarded it
$290,205 in damages and $37,250 in attorney’s fees, on the basis
that the sale was final and title had passed to Cedyco.

The court of appeals reversed the district court. It agreed with
PetroQuest that Exxon’s consent was a condition precedent to the
sale and that, since Exxon had not given its unconditional consent,
no binding contract between PetroQuest and Cedyco had been
formed. Although Texas law does not generally favor reading con-
ditions precedent into contracts, it observed, the inclusion of words
such as “if,” “provided,” “on condition that,” or some similar con-
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ditional language indicates that the parties intended there to be a
condition precedent. Here the auction documents did contain the
requisite conditional language. PetroQuest’s Property Data Sheet
informed potential buyers that Lot 26 was “subject to a consent to
assign,” an express indication that the sale was conditioned on
Exxon’s consent. It had added the notation “consent to assign re-
quired” in several other places, including a sign in large bold let-
ters at the auction.

The court went on to dismiss Cedyco’s argument that Exxon
in fact consented and that PetroQuest was obligated to accept the
conditional consent. Nothing in the contract indicated that “con-
sent” meant anything more than its ordinary definition, the court
said. Exxon had not accepted or voluntarily agreed to the assign-
ment as contemplated by the Exxon-PetroQuest assignment. In-
stead, it responded with its own set of conditions. To hold that
PetroQuest was required to accept Exxon’s conditions and thereby
obtain its consent would force PetroQuest to accept whatever lim-
ited consent Exxon might give, rendering the condition precedent
between PetroQuest and Cedyco superfluous. Because PetroQuest
was not obligated to accept Exxon’s terms, its response was not
a “consent,” and the condition precedent was never satisfied. As
a result, PetroQuest’s obligation to perform never became due.

2007  OIL AND GAS LEGISLATION

The Texas legislature’s 2007 session resulted in the following
new laws:

• Oil and gas well operators must give written notice to
the surface owner before a new oil or gas well is drilled
or a plugged well reentered, unless an agreement with
the surface owner provides otherwise. Failure to do so
does not affect the operator’s right to develop, however.
Tex. Nat. Res. Code §§ 91.701-.705.

• A pipeline company with eminent domain power must,
before beginning negotiations to acquire real property,
send the landowner a “landowner’s bill of rights” state-
ment describing rights and options concerning the con-
demnation process. Tex. Prop. Code § 21.0112. See Tex.
Gov’t Code § 402.031 for the requirements of the “land-
owner’s bill of rights” statement.

• Landmen’s services are exempt from sales tax if neces-
sary to negotiate and secure land or mineral rights, but not
“information” services. The exempt services include deter-
mination of ownership. Tex. Tax Code § 151.0048(b-1).
“Information service” is defined in Tex. Tax Code
§ 151.0038.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOM ING SUPREM E COURT FINDS COVENANT TO PAY

SURFACE ROYALTY DID NOT RUN W ITH THE LAND

Mathisen v. Thunder Basin Coal Co., 169 P.3d 61 (Wyo.
2007), involved a surface royalty payable on coal production. The
Shipleys sold to Consolidation Coal Company the surface of a

120-acre tract of land under which the federal government owned
the coal. At the time of the conveyance, Consolidation owned no
interest in the coal under the tract. The warranty deed recited that,
as part of the consideration, Consolidation “shall pay to Owner
[Shipleys] a surface royalty for all coal mined, removed and sold
by Consol[idation]” from the property. Id. at 64. Consolidation
never acquired the federal coal lease under the tract, never pro-
duced any coal under it, and eventually sold the surface. Thunder
Basin Coal Co. leased the federal coal and also took a lease on the
surface from the remote grantee of Consolidation. The Shipleys
conveyed to their children whatever interest in the “surface roy-
alty” they owned. When Thunder Basin Coal failed to pay the
Shipley children any royalty, they brought suit in the district court
for Campbell County.

The district court granted the motion to dismiss filed by the
defendant surface owner and Thunder Basin Coal. The court found
that under the plain language of the deed, Consolidation was not
obligated to pay “surface royalties” to the Shipley children be-
cause Consolidation never mined any coal from the property. The
court concluded as a matter of law that the successors of Con-
solidation were not obligated to pay the royalty to the Shipley
children as there was nothing in the deed to indicate that the obli-
gation was a covenant running with the land.

The plaintiffs appealed to the Wyoming Supreme Court, which
upheld the district court. On appeal, the supreme court stated the
issue as whether Consolidation was obligated to pay the surface
royalty even though it never mined the coal and whether the obli-
gation to pay the royalty ran with the land so as to obligate Con-
solidation’s successors to pay the surface royalty.

On the first issue the court held that the plain language of the
deed did not require payment of the surface royalty since Consoli-
dation did not mine any coal from the property.

On the issue of whether the covenant ran with the land the
court recited the four prerequisites set out by the court in 1931 in
Lingle Water Users’ Ass’n v. Occidental Building & Loan Ass’n,
297 P. 385, 387 (Wyo. 1931): (1) the original covenant is enforce-
able; (2) the parties intended for the covenant to run with the land;
(3) the covenant touches and concerns the land; and (4) there is
privity of estate between the parties to the dispute. The court fo-
cused on the second element as it was dispositive.

The original covenant was phrased to apply only to Consoli-
dation and did not indicate that either the benefit or the burden of
the obligation would bind or benefit successors to the original
parties. While the deed did contain seven references to successors
and assigns of the parties, it did not include this reference with re-
spect to the surface royalty obligation. Further, the deed provided
that surface royalty was given as “additional consideration for the
sale and conveyance of said lands by Owner to Consol[idation].”
The court found that this language indicated that the obligation
was personal in nature and not such as would run with the land.

In keeping with its recent precedent in interpreting mineral
conveyances, consideration was given by the court to the sur-
rounding circumstances at the time of the deed. The court rejected
the plaintiffs’ claim that the surface royalty provided a mechanism
to help provide a fair value at a time when those values for the
Powder River Basin were just starting to reflect the value of the
coal resource. Because the court found that the parties did not
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intend for the obligation to pay surface royalty to run with the
land, it was not necessary for the court to consider the other pre-
requisites for a covenant to run with the land.

In the future, practitioners will need to be even more careful
in drafting documents that create burdens running with the land.

References in an agreement to successors and assigns (even seven
of them) are not sufficient unless it is clear that the particular cov-
enant is binding on successors and assigns.
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

OSM  W INS VALID EXISTING RIGHTS DISPUTE

The Office of Surface Mining (OSM) has won the latest round
in its 25-year dispute with the National Mining Association (NMA)
over the meaning of “valid existing rights” (VER) under section
522(e) of the Surface Mining Control and Reclamation Act of 1977
(SMCRA). A recent decision by the D.C. Circuit upholds OSM’s
definition of VER as a reasonable interpretation of the statutory
phrase. National Mining Association v. Kempthorne, No. Civ. 06-
5199, 2008 WL 123836 (D.C. Cir. 2008).

Section 522(e) of SMCRA, 30 U.S.C. § 1272(e)(1)-(5), prohib-
its surface coal mining operations on certain categories of land,
subject, however, to VER. Congress did not define VER in SMCRA,
and industry and OSM have engaged in a two and a half decade
dispute over the meaning of the term. The dispute involved several
rulemakings and judicial challenges.

The history of the dispute is outlined in the lower court’s de-
cision addressing the issue. National Mining Association v. Scarlett,

No. Civ.A.00-283(RWR), 2006 WL 1194224 (D.D.C. 2006). 
continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

NINTH CIRCUIT AFFIRM S ORDER FOR PARTIAL INJUNCTIVE

RELIEF

The Northern Cheyenne Tribe and the Northern Plains Re-
source Council (NPRC) appealed an order of the U.S. District
Court for the District of Montana (district court) that partially en-
joined the development of coalbed methane (CBM) in the Powder
River Resource Area. In Northern Cheyenne Tribe v. Norton, 503
F.3d 836 (9th Cir. 2007), the Ninth Circuit affirmed the district
court order and held that the district court did not abuse its dis-
cretion in issuing a partial injunction as it provides an equitable
resolution consistent with the purposes of the National Environ-
mental Policy Act (NEPA).

NPRC and the Northern Cheyenne Tribe challenged the Bu-
reau of Land Management’s (BLM) approval of the 2003 Final
Statewide Oil and Gas Environmental Impact Statement (State-
wide EIS) and proposed amendments to the Resource Manage-
ment Plan. In consolidated cases known as Northern Plains Re-

source Council v. Bureau of Land Management, Civ. Nos. 03-69,
03-78 (D. Mont. Feb. 25, 2005), the district court held that the

continued on page 3

E N V I R O N M E N T A L  I S S U E S

S T E V E N  E .  M A R L I N

—  R E P O R T E R  —

NINTH CIRCUIT UPHOLDS CLEAN WATER ACT 404  PERM IT

FOR PROPOSED ALASKA M INE PROJECT

In Bering Strait Citizens for Responsible Resource Develop-

ment v. United States Army Corps of Engineers, 511 F.3d 1011
(9th Cir. 2008), the Ninth Circuit rejected challenges brought
under the Federal Water Pollution Control Act (Clean Water Act)
and the National Environmental Policy Act (NEPA) to a permit
issued by the U.S. Army Corps of Engineers (Corps) for discharg-
ing dredged material in association with a proposed open-pit gold
mine project near Nome, Alaska. Alaska Gold Company’s Rock
Creek Mine Project will consist of two open-pit gold mines, the
Rock Creek Mine/Mill and the Big Hurrah Mine, in separate loca-
tions consisting of open pit mines, a gold recovery plant, a tailings

storage facility, ore stockpiles, a gold ore crushing and processing
plant, and storage and maintenance facilities. Both mines will be
located on sites where debris, rock stockpiles, and tailings from
historical mining activities at the sites cover wetlands and divert
Big Hurrah Creek from its natural path.

The Corps issued a permit for the Rock Creek Project under
section 404 of the Clean Water Act, 33 U.S.C. § 1344, which
authorizes discharges of dredged or fill material into navigable
waters of the United States. Construction and operation of the
mines, tailings storage facilities, rock stockpiles, roads, and other
facilities will result in permanent destruction of over 345 acres of
existing wetlands, most of which are located at the Rock Creek

continued on page 4
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continued from page 1

OSM’s first definition of the term equated VER with having both
a pre-SMCRA property right and all necessary permits to mine
prior to SMCRA’s effective date. This “all permits” standard was
struck down by the D.C. district court in 1980. In re Permanent

Surface Mining Regulation Litigation, 14 Env’t Rep. Cas. (BNA)
1083 (D.D.C. Feb. 26, 1980). In 1983, OSM again attempted to
define the term under a “takings” standard in which VER would
be found to exist if application of the section 522(e) prohibition
would effect a taking and entitle the owner to compensation under
the Fifth Amendment. The rule was struck down as failing to com-
ply with the agency’s notice and comment rulemaking obligations.
In re Permanent Surface Mining Regulation Litigation, 22 Env’t
Rep. Cas. (BNA) 1557 (D.D.C. Mar. 1, 1985). 2006 WL 1194224,
at *2.

OSM attempted rulemaking definitions in 1988 and in 1991,
neither of which led to a final rule. The agency’s effort to define
VER was further stymied during the 1990s, because Congress en-
acted moratoria precluding rulemaking on the subject. Id. In 1999,
the agency finally adopted the so-called “good faith/all permits”
standard. Under this standard, VER was defined as having, as of
the effective date of the mining prohibition, a valid pre-SMCRA
property right giving the holder the right to mine; and either
(1) having acquired, or having made a good faith effort to acquire,
all of the necessary permits to mine prior to that date; or (2) dem-
onstrating that the land is adjacent to a mining operation that was
in existence on the effective date and is needed to ensure the eco-
nomic viability of the operation. 2008 WL 123836, at *3.

NMA challenged the 1999 rule, arguing that VER must be
equated with a valid pre-SMCRA property right to mine, with no
requirement that the VER claimant show that it had made an effort
to obtain the required permits (known as the “ownership and au-
thority standard”). As the lower court had done, the D.C. Circuit
concluded that, because the statutory term was ambiguous and
Congress had not expressed its intent on the issue, it would apply
Chevron deference to the agency’s interpretation of the statutory
term. Id. at *3-5. NMA argued that because five different ad-
ministrations had adopted different views of the VER standard,
the agency’s current interpretation is entitled to less deference be-
cause the agency’s position changed over time. The court dis-
missed this standard agency interpretation argument out of hand.
The court reasoned that where Congress has used a term with so
many “plausible interpretations,” it has delegated to the adminis-
tering agency broad discretion to make reasonable policy adjust-
ments from time to time. Id. at *3. Accordingly, the court deferred
to OSM’s interpretation of the statute it was charged with ad-
ministering, and concluded that the “good faith/all permits” inter-
pretation of VER was a permissible construction of the statute.

COAL LEASE M ODIFICATION NOT PRECLUDED BY THIRD

PARTY’S EXPLORATION LICENSE APPLICATION OR

PREVIOUS, UNSUCCESSFUL, PROPOSAL TO DEVELOP

THE LAND

Under the Mineral Leasing Act (the MLA), land valuable for
coal is typically leased on a competitive basis. The statute pro-

vides an exception allowing land adjacent to an existing lease to
be added to the lease through a lease modification, without com-
petitive bidding, under certain circumstances. BLM can issue a
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

lease modification if the modification is in the interest of the
United States, would not displace a competitive interest in the
land, and would not include lands or deposits that can be de-
veloped as part of another potential or existing operation. 30
U.S.C. § 203(a)(2). IBLA recently considered whether a third par-
ty’s exploration license application reflected sufficient compe-
titive interest to preclude a lease modification and whether BLM
can rely on a previous, unsuccessful mining plan to conclude that
the land can be developed from a different operation. In CAM-

Colorado LLC, 173 IBLA 188 (2007), GFS(MIN) 4(2008), IBLA
answered both questions in the negative.

CAM based its request for lease modification on the grounds
that in order to develop its deposit, it was necessary to provide rail
access to property, the cost of which required the addition of sig-
nificantly more reserves than were contained in its three leases.
Shortly after the application for lease modification was filed, a
third party applied for an exploration license that included the
lease modification area. The area had also been included in a sep-
arate operation’s mine plan in the 1980s, but that operation had
failed. BLM concluded that it could not grant the lease modifica-
tion application, because the existence of the exploration license
application demonstrated that there was competitive interest in the
area, and the prior proposal to mine the deposit indicated that the
deposit could be developed from a different operation.

IBLA disagreed with BLM’s conclusions. First, it noted that
to preclude a lease modification, the competitive interest in the
area must be “substantial and genuine, and not merely speculative
or casual.” 173 IBLA at 194 (quoting Malcolm N. McKinnon, 23
IBLA 1, 8 (1975), GFS(MIN) 1(1976)). Reasoning that an appli-
cation for an exploration license shows only an interest in ex-
ploring the land, not developing it, IBLA concluded that the ap-
plication standing alone did not establish a competitive interest in
the land.

Addressing the issue of the prior proposal to mine the deposit
through a different operation, IBLA outlined the history of that
proposal, noting that the lessee withdrew its mining plans in 1988
because market conditions made it no longer feasible to conduct
mining. IBLA concluded that absent evidence that the market con-
ditions had changed in the interim, a withdrawn, failed mining plan
was not sufficient evidence that the land could be developed from
another operation. 173 IBLA at 199. Nonetheless, because BLM
has discretion to decide whether a lease modification should issue,
even when there is no competitive interest in the area and the area
cannot be mined from any other operations, IBLA remanded the
matter to BLM so that it could exercise that discretion.

IM POSITION OF STRICT LIABILITY IS NOT A REASONABLE

PHOSPHATE LEASE READJUSTM ENT

In J.R. Simplot Co., 173 IBLA 129 (2007), GFS(MIN) 2(2008),
IBLA ruled that BLM may not impose a readjusted phosphate
lease term that creates strict liability for lessees under the Mineral
Leasing Act (the MLA). The readjustment provisions of the MLA

provide that leases issued under the Act are to be for a term of 20
years and so long thereafter as the lessee is in compliance with the
lease terms, but at the end of each 20-year period the lease is sub-
ject to “such reasonable readjustment” of its terms and conditions
as the Secretary of the Interior requires. 43 U.S.C. § 212. In read-
justing J.R. Simplot’s phosphate lease, BLM inserted an indemni-
fication clause, which provided that: “Lessee shall indemnify and
hold harmless the United States from any and all claims arising
out of the lessee’s activities and operations under this lease.” 173
IBLA at 132. On several previous occasions, the IBLA had ques-
tioned the use of similar indemnity language in lease readjust-
ments, concerned that it could be construed as imposing strict lia-
bility on mineral lessees. In the prior cases, BLM disavowed that
such was its intent, and the IBLA was not required to consider
whether requiring a lessee to agree to a strict liability standard was
a “reasonable” readjustment term. In J.R. Simplot, however, BLM
admitted that the indemnity language did impose a strict liability
standard on the lessee and argued that it could impose such con-
dition under its broad readjustment authority. The IBLA disa-
greed, holding that it was not reasonable to impose strict liability
upon a lessee in a lease readjustment.

F E D E R A L  —  O I L  &  G A S

continued from page 1

Statewide EIS failed to analyze an appropriate range of alterna-
tives for development of CBM as required by NEPA. BLM failed
to consider a “phased development” alternative that would con-
sider a lesser degree of development than full field development.
Based on BLM’s recommended terms, the district court granted
a partial injunction that prohibited coalbed methane development
on 93% of the resource area until BLM completed a revised en-
vironmental impact statement, but permitted development on 7%
of the resource area subject to a prior site-specific review. NPRC
and the Northern Cheyenne Tribe appealed arguing that the dis-
trict court was obligated to enjoin all CBM development. The
Ninth Circuit stayed all coalbed methane development pending
resolution of the appeal.

The Ninth Circuit reviewed the scope of the injunction based
on an abuse of discretion standard. The Ninth Circuit held that a
NEPA violation is subject to traditional standards in equity for
injunctive relief and does not require an automatic blanket in-
junction against all development. The court found that the district
court’s decision to issue a partial injunction, balancing the equities
rather than automatic full injunction, was within the court’s dis-
cretion. The Ninth Circuit noted that the district court had found
that the environmental impact statement basically complied with
NEPA except for its failure to consider phased development. The
partial injunction, therefore, permitted what the appellants claimed
to seek: phased development rather than full field development.
In addition, no irreparable harm would result because a drilling
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permit cannot issue without site-specific environmental assess-
ment.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

Mine. However, the permit requires implementation of measures
to mitigate environmental damage caused by this project and by
historical mining operations, including removal of rock stockpiles
from existing wetlands, removal of tailings from creeks and flood-
plains and restoration of natural creek flows, reclamation of wet-
lands disturbed by earlier water management systems, and conver-
sion of mining pits to lakes. These mitigation measures are expected
to result in reclamation of 106 acres of previously impacted wet-
lands and creation of 70 acres of new wetlands, for a total net loss
of over 170 wetland acreage.

Alaska Gold Company applied for the 404 permit in May
2006, and during the public notice and comment period, the Corps
received comments from the Environmental Protection Agency
(EPA), the U.S. Fish and Wildlife Service (FWS), state and local
agencies, and numerous private groups and individuals. The Corps
issued the permit in August 2006, and the plaintiffs filed an action
challenging the permit in U.S. district court. The Corps subse-
quently withdrew the permit and issued a revised Permit Evalua-
tion and Decision Document which adopted many of the comments
and permit conditions from EPA and FWS and included an En-
vironmental Assessment (EA) and Finding of No Significant Im-
pact (FONSI). The Corps reissued the permit in March 2007 and
the plaintiffs filed a second action challenging the permit. The
district court ultimately dismissed the action, finding that the Corps
properly considered the relevant factors under the Clean Water
Act and NEPA in issuing the permit, and this appeal ensued. The
Ninth Circuit concluded that the Corps’ decisions and issuance of
the permit were not arbitrary and capricious or contrary to law.

The primary basis of the plaintiffs’ challenge under the Clean
Water Act was that the Corps failed to adequately consider prac-
ticable alternatives to the proposed discharge of fill material for
the Rock Creek Project. EPA’s 404 permit guidelines prohibit a
discharge of dredged material into navigable waters if there is a
practicable alternative to the proposed discharge that has less ad-
verse impact on the aquatic system, as long as the alternative does
not have other significant environmental consequences. 40 C.F.R.
§ 230.10(a). A practicable alternative is one that is available and
capable of being conducted taking into consideration cost, exist-
ing technology, and logistics in light of the overall project pur-
poses. Id.

The Ninth Circuit observed that the Corps had extensively
reviewed data and considered 24 different alternatives to the Rock
Creek Project design, including analysis of different locations and
designs of the proposed mine pits, facilities, and roads. The Corps
ultimately rejected these other alternatives as impracticable be-
cause the nearby uplands were too steep to support relocation of
some or all of the facilities there, and because the alternate de-
signs would have required destruction of higher value wetlands or
expansion of the project footprint, or were too costly. The Ninth
Circuit concluded that the Corps’ review of the feasibility of the

numerous alternatives and its conclusion that the proposed design
was the best alternative were reasonable and acceptable under the
Clean Water Act. The Corps also properly gave considerable weight
to the significant economic benefits that the project will have on
the local economy in Nome, in comparison to the impacts of the
project on wetland resources.

Next, the court determined that the Corps thoroughly and ra-
tionally considered a variety of ecological impacts of the project
and reasonably determined that any such impacts would be lo-
calized or of short duration. Specifically, the Corps determined
that the wetlands that would be destroyed by the Rock Creek
Project were common habitat in Alaska and the Nome region,
meaning the project would have no impact on the larger eco-
system beyond the project site. Finally, the court disagreed that
the mitigation requirements imposed under the permit were inade-
quate to satisfy section 404 of the Clean Water Act. The court
observed that the Corps implemented many of EPA’s conditions
in the permit and adequately explained why others were rejected,
and held that the Corps’ reliance on measures put into place after
issuance of the permit was appropriate. In addition, while the mi-
tigation measures do not prevent a net loss of wetlands because
there is no one-for-one functional replacement of wetland acreage,
the fact that a high percentage of land in Alaska is wetland makes
one-for-one replacement impracticable. As a result, minimization
of impacts by reduction of project footprints, co-location of faci-
lities, and location of projects to lower value wetlands are the
mitigation measures employed in many circumstances in Alaska.
Accordingly, the court found that the Corps’ selection of the par-
ticular mitigation measures for the Rock Creek Project was not
unreasonable.

The court also rejected the NEPA-based challenges to the
404 permit, finding the Corps’ EA adequate and deferring to the
Corps’ determination in the EA that an Environmental Impact
Statement (EIS) was unnecessary. The court first concluded that
the Corps adequately considered the cumulative impacts of the
project on the environment, pointing out that the Corps’ conclu-
sion that the mitigation measures Alaska Gold Company is re-
quired to implement to reclaim historical mining conditions at the
sites will leave portions of the watersheds in a more natural state
than currently exists. The court also found that the Corps’ con-
sideration of the 24 different alternatives for the project design
was sufficient to satisfy the requirement under NEPA that project
alternatives be given a “hard look.” 40 C.F.R. § 1508.9.

Finally, the court upheld the Corps’ conclusion in the EA that
an EIS was not required. The court found that the EA could prop-
erly rely on mitigation plans to justify the Corps’ determination
not to issue an EIS, and that the Corps adequately considered data
on the impacts of the project on air quality, water quality, and
biological resources to support its issuance of a FONSI instead of
an EIS.

The Rock Creek Project is taking place in a unique environ-
ment and will incorporate measures under the 404 permit that
reclaim conditions from historic mining that impacted wetlands.
In this case, the court conducted its own detailed examination of
the Corps’ analysis and decisions as to the benefits and impacts of
the project, and concluded that the Corps’ decisions were reason-
able under the Clean Water Act and NEPA. The court upheld the
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404 permit because it found on balance that the project will con-
tribute to the Nome region economy, it will result in mitigation of
degraded conditions caused by historic mining activities, and it
will have no significant detrimental effect on the environment in
the area.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

K A T H L E E N  C .  S C H R O D E R

—  R E P O R T E R S  —

FISH AND W ILDLIFE SERVICE W ILL REVISIT DECISIONS

UNDER THE ENDANGERED SPECIES ACT

Congressional pressure and a recent federal court decision
have persuaded the U.S. Fish and Wildlife Service (FWS) to re-
visit nine decisions regarding petitions to list species or identify
critical habitat under the Endangered Species Act (ESA). In July
2007, the FWS announced that it would review eight ESA decisions
that may have been inappropriately influenced by Deputy Assistant
Secretary of the Interior Julie MacDonald. In a November 23,
2007, letter to the Chairman of the House Committee on Natural
Resources, the FWS announced that it had completed an internal
review and would revisit eight decisions under the ESA. The
decisions included the 90-day finding for the white-tailed prairie
dog, Canada lynx final critical habitat, Preble’s Meadow jumping
mouse proposed listing, Preble’s Meadow jumping mouse critical
habitat designation, Hawaiian picture-wing flies critical habitat
designation, Arroyo toad critical habitat designation, and the Cali-
fornia red-legged frog critical habitat designation. The FWS is ex-
pected to reopen public comment on the proposed petitions in the
upcoming months.

The FWS previously determined that listing the greater sage-
grouse was not warranted. 70 Fed. Reg. 2244 (Jan. 12, 2005). On
December 4, 2007, the U.S. District Court for the District of Idaho
reversed and remanded the agency’s finding on the grounds that
it was arbitrary and capricious and not based on sound science.
The court was particularly critical of Deputy Assistant Secretary
Julie MacDonald’s role in the agency review and the agency’s
failure to document its findings. See Western Watersheds Project

v. United States Forest Service, No. CV-06-277-E-BLW, 2007
WL 4287476 (D. Idaho Dec. 4, 2007). The FWS will likely reopen
the comment period for the greater sage-grouse petition in March
2008.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

APPROPRIATIONS ACT CONTAINS SEVERAL PROVISIONS

IM PACTING OIL AND GAS OPERATIONS

On December 26, 2007, the President signed the 2008 Con-
solidated Appropriations Act (2008 Act), an omnibus spending
bill for fiscal year 2008. Pub. L. No. 110-161, 121 Stat. 1844
(2008). The 2008 Act contains numerous provisions that will sig-
nificantly impact oil and gas operations. First, the 2008 Act re-
quires the Bureau of Land Management (BLM) to collect a $4,000
application fee for every new Application for Permit to Drill (APD)
filed with the agency after December 27, 2007. 121 Stat. at 2098.
The 2008 Act provides that the fees will be used to reduce the
cost the BLM incurs in processing APDs, but the fees will not
be returned to the actual offices where the permits are filed. On
December 27, 2007, the BLM issued Instruction Memorandum
No. 2008-043 which provides that the BLM will begin collecting
the fee immediately and sets forth interim procedures for the pay-
ment and collection of the fee.

Second, the 2008 Act requires the Secretary of the Interior to
deduct 2% of the amounts payable to each state under section
35(b) of the Mineral Leasing Act, 30 U.S.C. § 191(b), and pay
those monies instead to the federal treasury. 121 Stat. at 2108.
Section 35(b) of the Mineral Leasing Act previously required 50%
of the monies from bonuses, royalties, and rentals from oil and gas
leases to be paid to the state in which the lands are located. The
2008 Act, thus, reduces the revenue the states receive from federal
oil and gas leases from 50% to 48%. Several prominent Senators
in the west have already indicated their intent to remove this pro-
vision from future appropriation acts.

Finally, in Div. F., Title IV of the 2008 Act, Congress prohib-
ited the BLM from using any appropriations to prepare or publish
final regulations regarding a commercial leasing program for oil
resources on public lands or to conduct an oil shale lease sale. 121
Stat. at 2152. In the Energy Policy Act of 2005 (2005 Act), Con-
gress had previously directed the BLM to prepare a programmatic
environmental impact statement for a commercial leasing program
for oil shale and tar sands within 18 months after the passage of
the 2005 Act, and to issue regulations for a commercial oil shale
leasing program within an additional 6 months after the prepa-
ration of the programmatic environmental impact statement (EIS).
See Energy Policy Act of 2005, Pub. L. No. 109-58, § 369, 119 Stat.
594, 728 (2005). The BLM issued a Draft EIS for the Programma-
tic Oil Shale Leasing and Development Program on December 21,
2007. 72 Fed. Reg. 72,751 (Dec. 21, 2007). The draft EIS covers
lands in Colorado, Utah, and Wyoming. Comments on the draft
EIS are due in March 2008.
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M INERALS M ANAGEM ENT SERVICE AM ENDS REGULATION

FOR INDIAN OIL VALUATION

On December 17, 2007, the Minerals Management Service
(MMS) announced a final rule amending its regulations at 30 C.F.R.
part 206 regarding valuation, for royalty purposes, of oil produced
from Indian leases. 72 Fed. Reg. 71,231 (Dec. 17, 2007). The re-
vised Indian Oil Valuation Rule is intended to bring certainty to
the valuation of oil produced from Indian lands. The rule includes
technical corrections to the 1988 Oil Valuation Rule, 53 Fed. Reg.
1184 (Jan. 15, 1988). The final rule eliminates reliance on posted
oil prices, and addresses the unique terms of Indian tribal and al-
lotted leases. Because of the unique concerns associated with the
major portion price provision in Indian tribal and allotted leases,
the MMS also elected to convene a negotiated rulemaking com-
mittee that will make recommendations regarding the major por-
tion price provisions in Indian tribal leases. MMS is requesting
interested parties to nominate representatives for membership on
the negotiated rulemaking committee. The rules became effective
February 1, 2008. 72 Fed. Reg. 71,231 (Dec. 17, 2007).

C A L I F O R N I A  —  M I N I N G

P E N N Y  A L E X A N D E R - K E L L E Y

D O N O V A N  C O L L I E R

—  R E P O R T E R S  —

STATE LEGISLATURE CONTINUES TO CONSIDER SB  68
AM ENDING THE SURFACE M INING AND RECLAM ATION ACT

In 2007, Senate Bill (SB) 68 was introduced to amend the
Surface Mining and Reclamation Act of 1975 (SMARA). Cal. Pub.
Res. Code §§ 2710-2797. The bill would improve the permitting
and protection of aggregate resources, but with implications for
hard rock mining. The bill was held over to resolve issues with
builders and local governments, but further consideration is ex-
pected in 2008.

As drafted, SB 68 would modify the definition of “idle” mine
status. Under current law, “idle” means to curtail for a period of
one year or more surface mining operations by more than 90% of
the operation’s previous maximum annual mineral production,
with the intent to resume those surface mining operations at a fu-
ture date. The proposed amendment would change the 90% re-
quirement to a curtailment for a period of one year or more of
surface mining operations as defined by SMARA, with the intent
of resuming in the future. “Surface mining operations” are defined
in section 2735 as

all, or any part of, the process involved in the mining of
minerals on mined lands by removing overburden and
mining directly from the mineral deposits, open-pit mining
of minerals naturally exposed, mining by the auger meth-
od, dredging and quarrying, or surface work incident to
an underground mine. Surface mining operations shall
include, but are not limited to: (a) Inplace distillation or
retorting or leaching. (b) The production or disposal of
mining waste. (c) Prospecting and exploratory activities.

Cal. Pub. Res. Code § 2735.

The proposed legislation would also revise the appeal process
under which a mining operator can allege that a local lead agency
has failed to act, or has acted in violation of SMARA, in approv-
ing or failing to approve a reclamation plan or financial assur-
ances, or has denied an application for a permit for surface mining
operations in an area of statewide or regional significance.

STATE M INING AND GEOLOGY BOARD CONSIDERS AM ENDED

SURFACE M INING AND RECLAM ATION ACT (SMARA)
REGULATIONS AFFECTING VESTED M INING RIGHTS

In December 2007, the State Mining and Geology Board
(SMGB) proposed new regulations to determine vested mining
rights in those areas of the state where the SMGB is the lead agen-
cy. The proposed new regulations are in direct response to the de-
cision in Calvert v. Yuba County, 145 Cal. App. 4th 613 (2006).

In Calvert, the court held that determinations of pre-SMARA
vested rights are adjudicative rather than ministerial actions when
they implicate the diminishing asset doctrine. In that case, Western
Aggregates applied to the county for a determination of its pre-
SMARA vested rights pursuant to Cal. Pub. Res. Code § 2776, to
conduct surface mining operations on the Yuba goldfields. With-
out notice to adjacent landowners or to the public, and without a
hearing, the county determined that Western had obtained vested
rights to 3,430 acres, expanding the operation from its present
1,200-acre size. Subsequently, William Calvert, an adjacent land-
owner, sued the county to set aside the vested rights determina-
tion.

The court held that where an entity “claims a vested right
pursuant to SMARA to conduct a surface mining operation that is
subject to the diminishing asset doctrine, that claim must be de-
termined in a public adjudicatory hearing that meets procedural
due process requirements of reasonable notice and an opportunity
to be heard.” 145 Cal. App. 4th at 617. The court found that the
county’s determination violated the procedural due process re-
quirements under the U.S. Constitution because it denied affected
landowners reasonable notice and an opportunity to be heard.
Since the surface mining operation implicated the diminishing as-
set doctrine, the mining company had to show that the area it de-
sired to excavate was clearly intended to be excavated at the time
the permit requirement became effective. The determination was
adjudicative, not ministerial, because it encompassed resolution
of factual issues.

The proposed new SMARA regulations provide in part that:

[a]ny person claiming a vested right to conduct surface
mining operations in a jurisdiction where the State Mining
and Geology Board (the Board) is lead agency pursuant
to section 2774.4 of the Public Resources Code must es-
tablish such claim in a public proceeding under this ar-
ticle. In such a proceeding the Claimant shall assume the
burden of proof.

Proposed 14 Cal. Code of Regs. § 3506.1.

The proposed new regulations define a “vested right” as

the right to conduct a legal nonconforming use of real
property if that right existed lawfully before a zoning or
other land use restriction became effective and the use is
not in conformity with the restriction when it continues
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thereafter. A vested mining right, in the surface mining
context, may include but shall not be limited to: the area
of mine operations, the depth of mine operations, the na-
ture of mining activity, the nature of material extracted,
and the quantity of material available for extraction.

Id. § 3506.4.

In direct response to the Calvert decision and along with other
procedural requirements, the proposed regulations set forth the pro-
cess to provide for a public hearing to be held prior to the SMGB
making a vested rights determination; and the vested rights claim-
ant, the original SMARA lead agency, and the public have an op-
portunity to participate. A vested rights determination by the SMGB
shall “constitute acknowledgement that the specific surface min-
ing operations . . . [do] not require a permit under Public Re-
sources Code section 2770 provided that no substantial change
may be made in such mining operations.” Proposed 14 Cal. Code
of Regs. § 3506.16. The proposed regulations do not define “sub-
stantial change.”

The comment period on the proposed vested rights regula-
tions ended on December 24, 2007, and the regulations were adop-
ted by the SMGB on February 14, 2008.

STATE M INING AND GEOLOGY BOARD APPROVES M INERAL

DESIGNATION PRIORITY LIST

The Surface Mining and Reclamation Act (SMARA) author-
izes the State Office of Planning and Research to identify portions
of areas in the state that are subject to urban expansion or other
land uses that would preclude mineral extraction. Cal. Pub. Res.
Code § 2761. Once these lands are designated, local lead agen-
cies, cities, and counties reviewing their land use plans can use the
mineral designation information in order to ensure and protect a
50-year supply of local aggregate sources. The mineral designa-
tion priority list, which follows the California Geological Survey
schedule for mineral classification in the state, was approved by
the State Mining and Geology Board (SMGB) on February 14,
2008. It includes 18 mineral land classification projects taking
place from September 2007 through 2010, of which five projects
are already underway.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C .  T .  H A R D W I C K

—  R E P O R T E R  —

AD VALOREM  TAX ASSESSM ENTS FOR GATHERING LINES

Generally, in Oklahoma, ad valorem taxes are assessed by the
county tax assessor of each county based on the values that asses-
sor determines. However, for certain classes of entities meeting
the definition of “public service corporation” for purposes of ad
valorem taxation, Okla. Stat. tit. 68, § 2808, assessment is under
the jurisdiction of the State Board of Equalization. Historically,
assessment by the State Board of Equalization results in an ad
valorem tax bill as much as twice the amount it would have been
if the assessment had been made by the county assessor. Thus, when
possible, entities have sought to avoid so-called “central assess-
ment,” preferring local assessment.

Under section 2808, public service corporations for ad valo-
rem tax purposes include entities authorized “to exercise the right
of eminent domain [or having the right] to use or occupy any . . .
public highway . . . in a manner not permitted to the general pub-
lic.” Okla. Stat. tit. 52, §§ 10 & 27 authorize gas pipelines to con-
struct and maintain their lines across public highways. Previously,
in an unpublished opinion, Texaco Exploration & Producing, Inc.

v. State Board of Equalization, No. 85,256 (Okla. Ct. of Civ. Ap-
peals 1996), the court determined that a gas gathering system
operated by Texaco in connection with its gas processing plant
did not result in Texaco becoming a public service corporation for
ad valorem tax purposes, even though its lines crossed public
rights-of-way because Texaco did not transport gas for others, did
not exercise the right of eminent domain, and Texaco’s occupancy
of public rights-of-way was not pursuant to a statutorily granted
authority but under permits negotiated with the state or the county.
Subsequently, however, in Dobson Fiber Co. v. State Board of

Equalization, 2001 OK CIV APP 85, 27 P.3d 1029 (2001), the
court concluded that Dobson, an owner of fiber optic cables cros-
sing public highways in several Oklahoma counties, was a public
service corporation for ad valorem tax purposes, rejecting Dobson’s
argument that it did not use or occupy any public highway “in a
manner not permitted to the general public,” holding that it was
the “actual authorized use or occupancy of public ways in some
commercial service” that triggers public service corporation sta-
tus.

In Chesapeake Energy Marketing, Inc. v. State Board of Equal-

ization, 2007 OK CIV APP 79, 167 P.3d 446 (2007), Chesapeake
Energy Marketing, Inc. (CEMI) sought a declaratory judgment
that the State Board’s attempt to centrally assess and levy ad va-
lorem taxes on CEMI’s gas gathering lines and equipment as a pub-
lic service corporation were in excess of its authority. Historically,
CEMI had been locally assessed. However, in May 2004, the
Oklahoma Tax Commission directed CEMI to render its property
for central assessment as a public service corporation. CEMI re-
sponded that its function was only to connect wells operated by its
parent for delivery of gas to pipeline purchasers, that it had never
used the power of eminent domain to occupy a public highway,
but it laid its lines under public highways pursuant to road cros-
sing permits available to the general public. In 2003, however,
CEMI had purchased Enco Gas Gathering which historically had
been centrally assessed. The State asserted that, as a consequence
of acquiring the property of Enco, CEMI was now subject to cen-
tral assessment.

The court in Chesapeake did not reach the merits of the case
based upon an analysis of section 2808. Instead, it noted that, as
a result of the Texaco decision, the legislature had created a task
force to study whether gas gatherers should be locally or centrally
assessed. In connection therewith, the legislature imposed a mora-
torium on changes in the treatment of gas gathering assets, pro-
viding that effective January 1, 2003, there were to be no changes
in the determination of whether a gas gathering system was to be
locally or centrally assessed. That moratorium remains in effect.
As for the effect of the acquisition by CEMI of Enco, the court
reasoned that status for ad valorem tax purposes is based upon the
classification of the owner and not of the owner’s property. When
CEMI acquired Enco, Enco ceased to exist, with CEMI the sur-
viving entity. Thus, it is CEMI’s status quo that must be preserved
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under the moratorium, and the State’s attempt to reclassify CEMI
to public service corporation status was in violation of that mora-
torium, notwithstanding the acquisition of assets that were pre-
viously subject to central assessment.

S O U T H  D A K O T A  —  M I N I N G

M A X  M A I N

—  R E P O R T E R  —

PROPOSED LEGISLATION LIM ITS CONFIDENTIALITY

OF M INERAL EXPLORATION DATA

Legislation has been introduced that would limit the confi-
dentiality of pre-July 1, 1982, mineral exploration data. Senate
Bill 162 provides that the pre-July 1, 1982, data will continue to
be confidential for a period of six months following the effective
date of the bill, unless the person who filed the data with the state
requests that the confidentiality period be extended by up to five
years. If passed, the effective date of the bill would be July 1, 2008,
so the six-month confidentiality period would expire January 1,
2009. Provisions in current and prior laws required written release
of the mineral exploration data by the operator that filed the data.
Senate Bill 162 was introduced because it is becoming increas-
ingly difficult to locate those operators. The bill passed over-
whelmingly in the Senate and is now being considered by the
House. See the bill at http://legis.state.sd.us.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

REJECTION OF CLASS CERTIFICATION OF GAS ROYALTY

OW NERS M OSTLY UPHELD

The Texas Supreme Court in Bowden v. Phillips Petroleum

Co., No. 03-0824, 51 Tex. S. Ct. J. 472, 2008 WL 400395 (Tex.
Feb. 15, 2008), over three years after hearing oral argument, de-
cided the appeal by plaintiff gas royalty owners of the court of
appeals’ reversal of their class certifications.

The royalty owners had brought a class action against Phillips,
their common lessee under various forms of oil and gas lease, as
well as several Phillips affiliates, alleging underpayment of gas
royalty as a result of Phillips’s self-dealing through sales to its
marketing affiliates. After the trial court’s initial class certifica-
tions were reversed, on remand it certified three subclasses of
royalty owners under leases to Phillips in specified geographic
areas to proceed with the class action:

Subclass 1: Those whose leases called for royalty to be based
on proceeds or amount realized, from which Phillips sold gas to
Phillips Gas Marketing Co. for marketing or resale.

Subclass 2: Those whose royalty was paid pursuant to a com-
mon form of Gas Royalty Agreement.

Subclass 3: Those whose leases provided for payment of roy-
alty on either amount realized/proceeds or market value, from

which Phillips sold or transferred gas production to GPM Gas
Corp.

The court of appeals reversed all three class certifications on
the bases that the plaintiffs’ representatives were inadequate rep-
resentatives of the class and that individual issues would predom-
inate over common ones. Phillips Petroleum Co. v. Bowden, 108
S.W.3d 385 (Tex. App.—Houston 2003). The supreme court gran-
ted the royalty owners’ petition for review.

The supreme court disagreed with the court of appeals’ hold-
ing that the class representatives’ abandonment of certain claims
in order to achieve commonality of claims within the class imper-
missibly split the class and rendered them inadequate class repre-
sentatives. The supreme court acknowledged that abandoned claims
of class members arising from the same transactions as those as-
serted in the class action could become precluded by res judicata.
It held nonetheless that this did not make the class representatives
per se inadequate. Instead, the trial court on remand should con-
sider the representatives’ choice of claims to pursue or abandon
as one relevant factor in evaluating the requirements for class cer-
tification such as typicality, superiority, and adequacy of repre-
sentation. In doing so, the supreme court went on, the trial court
should venture beyond the pleadings to “understand the claims, de-
fenses, relevant facts, and applicable law in order to make a mean-
ingful determination of the certification issues.” 2008 WL 400395,
at *5 (quoting Castano v. Am. Tobacco Co., 84 F.3d 734, 744 (5th
Cir. 1996)).

The court was not so kind to the royalty owners when it
turned to particular analysis of the respective class certifications.
First addressing Subclass 1, including only royalty owners whose
leases required Phillips to calculate royalty as a percentage of
proceeds, the court noted that the royalty owners argued that there
was a single common question for Subclass 1: whether Phillips
failed to reasonably market the gas. Specifically, they maintained
that Phillips failed to act as a prudent operator when it sold gas to
its affiliate at a lower price than it could have achieved by selling
to a third party and thus paid lower royalties than it would have
paid on sales to a non-affiliate. The supreme court did not al-
together agree with the court of appeals that the plaintiffs could
not meet the commonality requirement for class certification be-
cause some leases contained express marketing covenants while
others did not. Although there is no implied duty to market under
a lease with an express marketing covenant, it was not clear from
the record that any express marketing clause would require dif-
ferent conduct from the duty in the implied covenant to market.
For reasons different from those given by the court of appeals,
however, the supreme court held that Subclass 1 had not met the
requirement of showing that common issues would predominate
over individual ones. The task for the jury, regardless of whether
the lessee has an express or implied marketing duty, would be to
determine the price a reasonably prudent operator would have
received at the wellhead. The variations in well locations, quality
of production, and field regulations, among other factors, would
require the jury to conduct a well-by-well analysis, defeating pre-
dominance unless the class offered evidence that the gas price at
the wells could be evaluated classwide. Although the royalty owners
could show that Phillips’s marketing affiliate obtained higher prices
on resale than it paid for the gas at the wellhead, the higher prices
included the cost of gathering and other post-production costs that
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would not be incurred in sales at the wellhead. The royalty owners
had not produced classwide evidence that would account for vari-
ations in post-production charges between each particular well
and point of delivery. Because those individual issues would pre-
dominate over common issues at trial, the trial court had abused
its discretion in certifying the class.

The royalties payable to Subclass 2 were calculated pursuant
to Gas Royalty Agreements, all of which required payment of a
percentage of the weighted average price per m.c.f. received by
the lessee and its subsidiaries from the sale of natural gas and its
components in the same area, without deduction for any cost of
transportation or purification incurred or received by the lessee.
The royalty owners objected to Phillips’s payment of royalty only
on sales of dry gas after removal of liquids and not on the pro-
ceeds from the sale of the liquid component, and its failure to
account for the varying heat (Btu) content of the gas. The court of
appeals held that Subclass 2 failed to meet the requirement of
showing the predominance of class issues because the trial court
had implicitly found that the royalty agreements were ambiguous
on the manner of valuing natural gas production. The jury would
have to hear evidence to decide the intentions of thousand of in-
dividual royalty owners, the court of appeals had reasoned, in
order to determine whether there had been a meeting of the minds
on the proper formula for calculating gas royalty. The supreme
court disagreed that the gas royalty agreements were ambiguous.
They clearly evidenced the parties’ intent to base royalty on the
value of the natural gas before separation. Thus, they may be con-
strued classwide for royalty owners who executed substantially
identical agreements.

The Subclass 2 royalty owners’ success in achieving affir-
mance of their class certification may be to less avail on remand
than they had hoped. The court went on to note that the royalty
owners were incorrect insofar as they suggested that their royalty
should be based on the average of prices received by Phillips for
its separate sales of dry gas and liquids. Although the gas royalty
agreements stated that amounts received by Phillips for gas
transportation and purification were not to be deducted from sales
prices used in royalty calculation, they did not state that similar
premiums received by Phillips for any voluntary processing it
might undertake could not be deducted. In other words, the agree-
ments did not evidence the intent to give the royalty owners the
benefit of the value added by processing. Moreover, the royalty
owners’ argument that the royalty formula should account for Btu
content found no support in the language of the agreements.

The supreme court finally agreed with the court of appeals’
holding that individual issues would predominate over class issues
involving Subclass 3. Phillips sold all of the gas produced under
the Subclass 3 leases to its affiliate GPM under “percentage of
proceeds” contracts, under which Phillips was entitled to receive
a percentage of the proceeds GPM realized on resale of processed
gas. The typical split of 80% of resale proceeds to Phillips and 20%
to GPM, or other similar percentages, the royalty owners alleged,
represented an unreasonable and fraudulent post-production fee
for GPM. There is no “duty to manage and administer the lease as
a reasonably prudent operator” that might apply in the same way
both to leases with “proceeds” royalty clauses and to those with
“market value” royalty clauses, as the royalty owners urged,
distinct from the duty to market as a reasonably prudent operator.

Id. at *15. The royalty owners’ proposition, at its core, was noth-
ing more than that Phillips had failed to diligently market the
gas and obtain a higher price. Because Subclass 3 involved leases
calling for royalty to be calculated based both on proceeds and on
market value, the class failed to meet the commonality require-
ment for class certification by including both types of leases.
Finally, the royalty owners had failed to explain how a reasonable
processing fee could be proven classwide, even for proceeds leases
only. A factual analysis of the circumstances surrounding each
contract would be necessary to ascertain whether the production
fee was reasonable or whether Phillips breached any duties owed.

FINDINGS OF FRAUD IN RESERVE ESTIM ATES UPHELD FOR

M ATURE FIELD , REVERSED FOR NEW  ONE

The Texas Supreme Court in Arkoma Basin Exploration

Co. v. FMF Associates 1990-A, Ltd., 51 Tex. Sup. Ct. J. 342, No.
03-1066, 2008 WL 204503 (Tex. Jan. 25, 2008), decided Arkoma’s
appeal of a judgment in favor of several Virginia limited partner-
ships. The judgment was based on the jury’s finding of fraud in
Arkoma’s inflated estimates of future oil and gas production from
Oklahoma prospects in which the partnerships had invested based
on those estimates.

The plaintiff partnerships were required to establish fraud by
clear and convincing evidence under Virginia law, which the par-
ties agreed applied. The mere expression of an opinion is not fraud,
according to the Virginia courts, nor can a fraud claim be predi-
cated on unfulfilled promises or statements as to future events.
Arkoma maintained that its reserve estimates were just opinions
about future events and thus not actionable. However, in some cir-
cumstances, the court observed, Virginia law allows fraud claims
based on what might otherwise appear to be opinions, for example
where a realtor expressed his opinion that there was no termite
damage when he had a contrary report in hand, and statements
about future events may constitute fraud in some circumstances.
The nature of the statement, the parties’ relative knowledge, and
all the surrounding circumstances may be taken into account in
deciding whether a statement that appears to be an opinion or a
statement about future events may be fraud.

Arkoma’s estimates could not be treated the same, the court
held, because their nature and the circumstances surrounding them
were very different. Those for two of the partnerships, FMF As-
sociates 1988-B and FMF Lazare, concerned the Wilburton Field,
a mature field for which there was much historical data from which
future production from projected infill wells could be estimated
fairly accurately. Although experts testified that reserve estimates
in this area could not reasonably vary by more than 10% or 15%,
there was clear and convincing evidence that Arkoma’s estimates
assumed infill wells would last far longer and yield two or three
times the production that nearby existing wells had ever produced.
On that basis, the court upheld the fraud judgment in favor of the
partnerships that had invested in the Wilburton Field.

The reserve estimates for the other six partnerships, by con-
trast, concerned interests in the South Panola Field, a new field in
which there had been little drilling or production. No one knew
how much wells in this area might eventually produce, and the
plaintiffs’ own expert characterized drilling there as “definitely
high” risk. Viewing all the surrounding circumstances, there was
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no clear and convincing evidence that Arkoma’s estimates of South
Panola Field reserves should be treated as statements of fact rather
than of opinion.

Thus, under Virginia law as interpreted by the Texas Supreme
Court, whether an opinion may be the basis of a fraud claim does
not depend on whether it was made in good faith. An honest state-
ment is never actionable whether it is an opinion or not, but the
fact/opinion distinction focuses on reliance rather than scienter. If
circumstances show that a statement should be treated as a mere
opinion, it is unreasonable to rely on the estimate as a statement
of fact even if it was a lie. The result here is that even if Arkoma
knowingly concocted false reserve estimates to induce the partner-
ships to invest, as the jury apparently believed it had for both fields,
the inherent uncertainty of any estimates for the South Panola Field
precluded liability for those.

LIM ITATIONS BARS SUIT FOR CANCELLATION OF EASEM ENT

In 1998, Mobil Chemical Company, a predecessor of Exxon
Mobil Chemical Company, procured a right-of-way deed that in-
cluded a map showing a pipeline crossing three tracts of land but
with text describing its easement as crossing only one of the three
tracts. An amended easement granted three months later, for tem-
porary operational access, described the original easement as
crossing all three tracts. Robert Ford bought the three tracts two
days after the amendment, and, another four months later, Ford
granted Mobil Chemical another amendment, in return for $20,000,
relocating the pipeline’s route across all three tracts. Five years after
that amendment, Ford sued Exxon Mobil Chemical Company for
cancellation of the easement, alleging fraud in that Mobil Chemi-
cal had falsely represented that the original easement crossed all
three tracts. In Ford v. Exxon Mobil Chemical Co., 235 S.W.3d
615 (Tex. 2007) (per curiam), the court held the suit barred by the
four-year statute of limitations against fraud claims.

The parties agreed that the claim had to be brought within four
years of when the fraud should have been discovered by reason-
able diligence but disagreed on when Ford was on notice of the
original deed’s contents. Because Ford’s fraud claim stemmed en-
tirely from a discrepancy among recorded instruments in the chain
of title to his servient estate, a discrepancy he admitted he learned
simply by reading them, there was an irrebuttable presumption that
he was on notice of them. Ford’s fraud claim was therefore barred.
Moreover, the court of appeals was incorrect to have nevertheless
ordered Exxon Mobil’s easement cancelled on the basis that no
statute of limitations applied to Ford’s equitable action to quiet
title. An equitable action to remove a cloud on title is not subject
to limitations, the court observed, if a deed is void or has expired
by its own terms. The same is not true when a deed is merely void-
able, however, and deeds obtained by fraud are voidable rather
than void, and remain in effect until set aside.

TRIAL COURT’S JUDGM ENT EXCEEDED TERM S

OF SETTLEM ENT AGREEM ENT

Lesikar v. EOG Resources, Inc., 236 S.W.3d 457 (Tex. App.—
Amarillo 2007, no pet.), arose from a suit by Harriet Lesikar, in
which she sought to have EOG acknowledge the extent of a min-
eral interest she had inherited and pay money due her for gas pro-
duction. After the suit was filed, the parties entered into an ex-

tremely brief agreement purporting to settle the matter, in which
EOG agreed to pay $22,500.00 “in full and final settlement of any
and all claims or allegations brought or which could have been
brought by . . . Lesikar regarding the leases made the basis of her
lawsuit,” and to convey Lesikar a specified additional interest. Id.
at 458. Lesikar would dismiss her suit, and, finally, the parties
would “execute the necessary documentation, such as stipulation
of interest, releases, etc., in order to finalize the dispute.” Id.

Lesikar and EOG both filed motions for summary judgment
to enforce the settlement agreement. The trial court granted EOG’s,
ordering EOG to pay the $22,500.00 into the registry of the court
“in full and final settlement of any and all claims or allegations
brought or which could have been brought by . . . Lesikar regard-
ing the leases” and to transfer Lesikar the agreed additional in-
terests, to become effective on Lesikar’s execution of “a. [s]tipula-
tion of interest; b. COPAS or other documentation indicating an
agreed lease overhead charge; and c. [o]ther necessary documents
finalizing the parties’ dispute.” Id. Lesikar appealed on the basis
that the court’s order exceeded the scope of the parties’ agree-
ment. The court of appeals agreed and reversed the summary judg-
ment.

The short opinion concludes by holding that the trial court
had erred in its requirement that Lesikar sign a “COPAS or other
document indicating an agreed lease overhead charge,” since the
settlement agreement made no mention of an overhead charge,
and there was no proof that such a document was necessary to
finalize the dispute. Id. at 459-60. This was probably sufficient for
the court’s reversal, but it is puzzling that the bulk of the opinion
is earlier given to a discussion of why the settlement agreement
did not, as EOG is said to have believed, resolve all claims of
Lesikar, both those existing and those to accrue in the future.
EOG was not insulated from suits regarding overcharges or mis-
conduct occurring after the settlement agreement was executed,
the court purported to hold, and “to the extent the trial court held
otherwise, it erred.” Id. at 459. It seems an exceedingly strained
reading of the trial court’s judgment that it might purport to have
any effect on causes of action not yet accrued. Why EOG’s al-
leged erroneous belief might make the judgment itself erroneous
is most unclear.

OW NER OF CONDEM NED PIPELINE EASEM ENT M AY LEASE

TO ANOTHER COM M ON CARRIER

In SouthTex 66 Pipeline Co. v. Spoor, 238 S.W.3d 538 (Tex.
App.—Houston [14th Dist.] 2007, pet. filed), the court reversed
a summary judgment declaring that SouthTex’s lease of a pipeline
from WesTTex Pipeline Co. was invalid and that SouthTex was
therefore trespassing on the Spoors’ land by using it.

WesTTex had acquired the easement for a 12-inch pipeline
by condemnation pursuant to an order authorizing WesTTex and
its successors and assigns to use the pipeline and any replacement
as a common carrier pipeline transporting crude oil and refined
petroleum products. After discontinuing its use of the pipeline
several years later, WesTTex leased the pipeline to SouthTex for
a renewable five-year term. The Spoors sued SouthTex, alleging
trespass and arguing that rights to a condemned easement cannot
be leased and that SouthTex was not a common carrier.
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Pipeline easements are generally assignable in Texas, the court
noted, and it found nothing in the record to make the easement in
question here not assignable. In fact, WesTTex’s condemnation
order specifically contemplated use of the pipeline by its suc-
cessors and assigns. The Spoors contended that rights acquired
through condemnation cannot be “assigned” through a lease, but
only through an “assignment.” Citing Black’s Law Dictionary, the
court observed that a lease is a conveyance of a possessor’s right
to use and occupy property and that a conveyance is the same as
a transfer or assignment. 238 S.W.3d at 548. The fact that the
rights assigned concerned a condemned pipeline easement and
were transferred by a lease, it held, did not make the conveyance
ineffective.

The only summary judgment evidence submitted by the Spoors
in support of their claim that SouthTex was not a common carrier
was an impermissible affidavit of their attorney, disallowed be-
cause a party’s attorney cannot also be a witness. They therefore
had nothing to rebut SouthTex’s own evidence that it was in fact
a common carrier.

EXPIRED ASSIGNM ENT HELD NOT EXTENDED FOR TERM

OF OPERATING AGREEM ENT BETW EEN ASSIGNOR

AND ASSIGNEE

The court in EOG Resoures, Inc. v. Killam Oil Co., 239 S.W.3d
293 (Tex. App.—San Antonio 2007, pet. denied), affirmed a sum-
mary judgment in favor of Killam that its assignments to an EOG
predecessor pursuant to a 1974 farmout agreement had expired.

Predecessors of EOG acquired two different farmout agree-
ments from Killam, one in 1974 and another, for deeper horizons,
in 1978. Killam reacquired or retained working interests in both
the shallow and the deep horizons, and in 1983 EOG and Killam
executed a letter agreement in which they agreed that their joint
interests in both depths would be covered by the same existing
operating agreement. The letter agreement included an amended
Exhibit A to the operating agreement, setting forth the interests of
EOG and Killam in the respective depths.

The 1974 farmout agreement and the assignments made pur-
suant to it provided that the assignments to EOG would remain in
effect only as long as EOG continued to produce oil or gas in com-
mercial quantities. The wells producing from the depths involved
in the 1974 farmout ceased producing in 1994. Killam asserted
that the assignments of those depths had thus expired, triggering
the operating agreement’s provisions for failure of title and re-
ducing EOG’s interests under the operating agreement. EOG ar-
gued that it remained entitled to production from the horizons
covered by the 1974 farmout as long as the operating agreement
remained in effect.

The EOG-Killam operating agreement appears to have been
a typical form. It provided that all oil and gas from the contract
area would be owned by the parties in the interests shown in Ex-
hibit A during its term. Article IV.B of the agreement, governing
loss of title, provided that should any oil and gas interest or lease
be lost through failure of title, which loss resulted in a reduction
of interest from that shown in Exhibit A, the agreement would
remain in force as to the remaining interests, but the interest of the
party whose lease or interest was affected by the title failure would
be reduced on an acreage basis by the amount of the interest lost.

EOG argued that the failure of title provisions should be inter-
preted as applying to failures of title in favor of a third party out-
side the operating agreement, not to title failures in favor of a party
to the agreement. The court disagreed. The operating agreement’s
provisions, it said, spoke in terms of a title failure’s consequences
to the parties without reference to third parties, and to accept EOG’s
interpretation would be to rewrite the agreement. A failure of title
in favor of anyone, whether a party to the operating agreement or
a third party, would result in reduction of the interest of the party
whose title failed. Nothing in the 1983 letter agreement indicated
that the parties intended to waive their right to enforce the opera-
ting agreement’s title failure provisions; its only purpose was to
join the operations in the deeper and shallower zones.

One of the assignments made under the 1974 farmout provi-
ded that if any rights failed to be continued in force and effect, the
assignment would terminate except as to 640 acres surrounding
each well producing or capable of producing. EOG sought to show
that although no wells were actually producing between 1994 and
1998, they were nevertheless capable of producing so as to main-
tain the assignment in effect. In support EOG had tendered the af-
fidavit of one Scott, who opined that there were wells on the lease
that had encountered zones capable of producing as of 1994. Dis-
agreeing with EOG that the meaning of “capable of production”
may change depending on the context, the court held that under
Texas law EOG would have to raise a fact issue whether any well
could have produced in paying quantities if turned “on,” without
additional equipment or repair, which the Scott affidavit was in-
sufficient to do.

M INERAL DEED HELD VOID FOR LACK OF VALID

LEGAL DESCRIPTION

Ray v. Elder, No. 12-06-00141-CV, 2007 WL 1532704 (Tex.
App.—Tyler May 29, 2007, pet. denied) (unreported), is the latest
of several recent cases highlighting the importance of sufficient
legal descriptions in mineral conveyances. Here the court affirmed
the trial court’s summary judgment for the plaintiff beneficiaries
of the estate of Almore Kennedy Elder, who had executed a pur-
ported mineral deed to Vernon D. Ray, the defendant.

The deed from Elder to Ray, dated March 4, 1994, but not
filed for record until over a year later, stated that it conveyed
100% of Elder’s minerals in land in Rusk County, Texas, “to wit:
Division of interest on page 4 attached hereto and made a part
hereof.” Id. at *1. Three pages of an “Exhibit A,” describing 24
tracts of land by metes and bounds, were attached to the recorded
deed. The body of the deed made no reference to an “Exhibit A,”
and there was no attachment to the deed identified as “page 4.” On
June 17, 1999, Ray filed for record a certified copy of the deed, as
originally recorded, with two additional pages attached. The first
was marked “Exhibit A. Page 4” and entitled “Division of Inter-
est,” and the second contained metes and bounds descriptions of
three tracts in Rusk County. The “Division of Interest” on “Page 4”
was a schedule in tabular form, reproduced as an appendix to the
opinion, listing some 15 entries, each including a decimal fraction
(most followed by RI or ORI), and a unit or well name. Several at
the beginning of the listing included what appeared to be a survey
name, abstract number, and acreage figure. Others were listed only
by well or property name, the name of an oil company, and a ref-
erence to Rusk County, Texas.
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The court first noted that any conveyance of real property
must sufficiently describe the land to be conveyed, containing at
least enough of a “nucleus” of a description to reasonably enable
a party familiar with the locality to identify the premises, or it is
void under the statute of frauds. It then turned to an analysis of the
deed and found it wanting under this standard even if it were as-
sumed that the original deed, as Ray alleged, included the two ad-
ditional pages that were not originally attached to it as recorded.

The court first held that the descriptions on the three pages
attached to the originally recorded deed could not be considered.
It is not uncommon, it observed, for a property description to be
included in an exhibit attached to a deed and incorporated into the
deed by reference, and the language used to incorporate the exhib-
it is not important provided the deed plainly refers to the exhibit.
The granting clause in the Elder-Ray deed, however, described
only “page 4” as being attached without any reference to an Ex-
hibit A. The remaining three pages of Exhibit A therefore could
not be considered part of the deed in the court’s determination of
the adequacy of the description.

The “Page 4” descriptions attached to the rerecorded deed did
not include enough information to identify the land intended to be
conveyed with reasonable certainty. Only one of the first seven
descriptions (which contained more information than others and
included an abstract and/or survey number) included the county
in which the named property was located, and it identified Gregg
County, not Rusk County, as stated in the deed’s granting clause.
The abstract numbers alone, without an adequate description of
the land owned by the grantor within the abstracts, were insuffi-
cient to identify the land with reasonable certainty. (It would have
been helpful for the court to have provided some explanation of
why the descriptions that included the name or abstract number of
a survey could not be construed as meaning the entire survey, so
that the grantor conveyed whatever she owned in any part of it.)
The last eight descriptions, containing only the well or unit name,
an oil company name, and the county, provided nothing making
it possible to locate the properties within the county. Because the
descriptions on page 4 did not provide a means for identifying the
land referred to in the deed’s granting clause with reasonable cer-
tainty, the descriptions were insufficient to pass title.

The court’s opinion fails to explain its decision adequately
in at least one respect. Before dealing with the specific tabular
“page 4” descriptions, it addressed Ray’s argument that page 4
also included a general grant, contained in one sentence appearing
above the property listings: “This grant does so includs. [sic] all
of the lands owned by Grantor.” 2007 WL 1532704, at *4. The
court acknowledged that a deed purporting to convey all lands
owned by the grantor in the state or in a named county is a suf-
ficient description to effect a conveyance, but pointed out that this
sentence did not purport to convey all of the lands owned by the
grantor in Texas or in a named county. Thus, the court said, the
description was insufficient to effect a conveyance. If the court
intended to say that a blanket description of all lands owned by a
grantor wheresoever, in Texas and elsewhere, cannot be effective,
it certainly is incorrect. The court might discern a reason that a
brief sentence such as the one here does not sufficiently express
that intent, particularly given the attempted inclusion of specific
descriptions, but its apparent holding that a general description
must at least be limited to all land in the state is unsupported.

U T A H  —  M I N I N G

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

UTAH M INE SAFETY COM M ISSION DELIVERS REPORT

TO GOVERNOR AND UTAH LEGISLATURE

On August 6, 2007, the Crandall Canyon Mine in Emery County,
Utah, collapsed, burying six coal miners. Another collapse occur-
red 10 days later during the rescue operations, killing three rescue
workers and injuring 10 others. In reaction to these disasters, Utah
Governor John M. Huntsman, Jr., created the Utah Mine Safety
Commission (UMSC). See Executive Order dated Aug. 27, 2007.
The UMSC’s mission was, among other things, to critically assess
the State of Utah’s role in the area of mine safety, inspection, ac-
cident prevention, and accident response. Id. Upon completion of
the assessment, the UMSC was charged with recommending pol-
icy changes, including legislative proposals, with respect to the
state’s role in mine safety. Id.

The UMSC Report was made available on January 23,
2008. See http://minesafetycommission.utah.gov/press/UMSC%
20Report%20Final.pdf. It made 45 recommendations in areas
spanning safety oversight, technical matters and research pro-
posals, education and training, testing and certification, and emer-
gency response. Recommendations with potential legal signifi-
cance include UMSC’s proposal to create a new division of the
Utah Labor Commission called the Office of Coal Mine Safety
(OCMS). UMSC Report, at 50. OCMS officials, through part-
nership with the federal Mine Health and Safety Administration
(MSHA), would participate and monitor MSHA’s inspection
and plan approval program. Id. Under the proposal, OCMS would
have access to MSHA inspection reports and plans, which OCMS
would use to determine how the State of Utah can “enhance safety
for Utah miners and fulfill MSHA’s safety preference for ‘addi-
tional pairs of eyes.’ ” Id. One goal of the collaboration between
OCMS and MSHA would be to determine the feasibility of imple-
menting a state inspection program. Other proposals include the
creation of a coal mine safety ombudsman alert system. Id. at 51.
OCMS would provide a mechanism, using a variety of communi-
cations systems, to allow any person to report safety concerns
involving Utah’s mines. Id. OCMS’s ombudsman would then in-
vestigate the matter and determine whether further action is neces-
sary, including notifying MSHA and coal operators of the safety
concerns. Id.

The UMSC Report is currently under review by the Gover-
nor’s office and the Utah legislature. To date, no executive pro-
posals have surfaced and no draft legislation has been proposed
concerning UMSC’s recommendations.

ADM INISTRATIVE M INE PERM IT APPEALS REQUIRE FORM AL

EVIDENTIARY HEARINGS

In an order dated August 9, 2007, the Utah Board of Oil, Gas
and Mining (the Board) denied a request by the Southern Utah
Wilderness Alliance (SUWA) to limit the scope of evidence to be
considered by the Board in an appeal concerning the Utah Divi-
sion of Oil, Gas and Mining’s (DOGM) grant of a mining permit
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for the Lila Canyon Mine Extension in Carbon and Emery Coun-
ties. Order, Docket No. 2007-015, Cause No. C/007/013-LCE07
(Order). Administrative proceedings regarding the Lila Canyon
Mine Extension (of the Horse Canyon mine) have been ongoing
since 1998, and the permit received approval on May 2, 2007. A
summary of the administrative history can be accessed at http://
168.179.220.114/idev/coalmines/minelistdetail.php?C0070013.

The issue presented to the Board was whether its review of
a coal mine permitting decision should be limited to the informal
record compiled by DOGM as the basis for issuing the Lila Canyon
mine permit, or whether the Board may receive additional evi-
dence, including the examination of witnesses, at a formal eviden-
tiary hearing. In earlier proceedings involving the Lila Canyon per-
mit, the Board had declared that it would hear an appeal “in an
appellate tribunal capacity with review limited to the Adminis-
trative Record as certified by [DOGM].” SUWA argued that this
pronouncement effectively established the “law of the case,” such
that the Board could only deviate from this ruling upon a showing
of exceptional circumstances. The Board, citing Salt Lake Citi-

zens Congress v. Mountain States Telephone & Telegraph Co.,
846 P.2d 1245 (Utah 1992), rejected this argument, and held that
the doctrine of the law of the case has questionable applicability
in the administrative context and, even if the doctrine does apply,
an administrative body can deviate from its own prior rulings as
long as it has a reasonable basis for doing so.

The Board then examined the Utah Coal Mining & Recla-
mation Act (Utah Code Ann. §§ 40-10-1 to -31, the Utah Oil and
Gas Conservation Act (§§ 40-6-1 to -19.), the Utah Administra-
tive Procedures Act (§§ 63-46b-0.5 to -23), and the Board’s pro-
cedural rules, and concluded that the Board “in conducting a hear-
ing pursuant to Utah Code Ann. § 40-10-14(3), does not limit its
review to an informal record developed before [DOGM], but rath-
er conducts a formal evidentiary hearing in which evidence is
taken and an adequate record is developed for purposes of judicial
appellate review.” The Board’s earlier ruling limiting review to
the informal record was found to conflict with the statutes and
rules governing the Board’s conduct, and thus the ruling could not
have established any binding law of the case. Also, because the
Board’s governing statutes and rules clearly require a formal ad-
judicative hearing involving the taking of evidence, a “reasonable
basis” is established for deviating from its prior rulings. Impor-
tantly, the Board observed that no support exists in Utah law for
the proposition that “the Board must assume the role of an ap-
pellate court, and strictly limit its review to an informal agency
record, when it reviews a coal mine permitting decision.”

The Board, in a subsequent order dated September 5, 2007,
again involving the Lila Canyon permit, authorized broad methods
of discovery, including the use of depositions, interrogatories, re-
quests for admissions, and production of documents. Discovery
requests, however, would be regulated by the Board under its dis-
cretionary power pursuant to Utah R. of Civ. Proc. 26(b)(1) and
Utah Admin. Code R641-108-900. Parties may seek relief from
the Board “in response to discovery requests perceived to be ir-
relevant, unduly burdensome, or otherwise objectionable” under
Bennion v. Utah State Board of Oil, Gas & Mining, 675 P.2d
1135, 1144 (Utah 1983).

BOARD OF OIL, GAS AND M INING CLARIFIES LEGAL

STANDARD IN M OTIONS FOR TEM PORARY RELIEF

In an order dated December 21, 2007, the Utah Board of Oil,
Gas and Mining (the Board) denied the Southern Utah Wilderness
Alliance’s (SUWA) Motion for Stay of Mining Activities involving
the construction of roads and surface facilities at the Lila Canyon
mine. Order, Docket No. 2007-015, Cause No. C/007/013-LCE07
(Order). The Board was presented with the issue of the appro-
priate standard for granting injunctive relief. Under Utah Admin.
Code R645-300-212.200 to .230, the Board may grant “such tem-
porary relief as it deems appropriate” if the petitioner demon-
strates a “substantial likelihood” of prevailing on the merits. SUWA
argued that the Board should also consider the standard set forth
in Rule 65A of the Utah R. Civ. Proc., which requires showing a
substantial likelihood of prevailing on the merits, or a showing
that “the case presents serious issues on the merits which should
be the subject of further litigation.” The administrative rules re-
flect the standard provided by the federal Surface Mining Control
and Reclamation Act (SMCRA), 30 U.S.C. § 1276(c), which Utah
adopted in the Coal Mining and Reclamation Act (Coal Act), Utah
Code Ann. § 40-10-14(4). The Board rejected SUWA’s argument,
citing Virginia Surface Mining & Reclamation Ass’n, Inc. v. Andrus,
604 F.2d 312, 315-16 (4th Cir. 1979), which held that SMCRA
standards for injunctive relief are controlling over those standards
applicable in private civil litigation.

The Board then elaborated on the factors it would consider in
petitions for temporary relief, as the Coal Act “grants the Board
wide discretion to consider other factors . . . viewed as bearing on
the appropriateness of injunctive relief beyond the ‘substantial
likelihood’ showing” pursuant to Utah Code Ann. § 40-10-14(4).
Such factors include an analysis of the “nature and balances of
harms” such that temporary relief would rarely be appropriate in
cases where the “injunction would do more harm than good.” Ac-
cordingly, the Board rejected SUWA’s contention that contrary
evidence presented by other parties should not be considered by
the Board in determining whether SUWA has met the substantial
likelihood showing. Instead, in determining whether to grant tem-
porary relief, “the Board will consider the evidence and arguments
of SUWA as well as the evidence and arguments of [other par-
ties].” After applying this test to the facts of the case, the Board
denied SUWA’s request for temporary relief and construction on
the mine was allowed to proceed.

UTAH LEGISLATIVE AUDITOR GENERAL RELEASES

PERFORM ANCE AUDIT OF UTAH’S COAL REGULATORY

PROGRAM

In December 2007, the Office of the Utah Legislative Auditor
General (Auditor) released an audit of the Utah Division of Oil,
Gas and Mining’s (DOGM) coal regulatory program to the Utah
legislature. A Performance Audit of Utah’s Coal Regulatory Pro-
gram, Number 2007-15 (Audit Report). The Audit Report identi-
fied several deficiencies in DOGM’s administrative of the program
which have led to “inconsistent regulatory practices” and “ineffi-
cient management” practices. Audit Report, at i. Among those items
of legal significance, Chapter III of the Audit Report questioned
whether DOGM was properly distinguishing between surface and
underground coal mining when defining the “permit area” for coal
mines. The Auditor observed that each of Utah’s 13 active coal
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mines operate underground, but that the permit areas for the mines
extend over acreage more suitable to surface mining operations.
In the Auditor’s opinion, because the area disturbed by under-
ground coal mining is much less than the area disturbed by surface
mining, the permit area (or the so-called “disturbed area”) should
reflect as much. Id. at 50. According to the Audit Report, recog-
nizing this difference would better reflect the intent of DOGM’s
own rules, and would make Utah’s permitting practice consistent
with other coal producing states. It would also likely reduce the
level of bonding and reclamation requirements for Utah coal mines.

DOGM Director John R. Baza responded to the Audit Report
in a letter dated December 4, 2007. Baza remarked that DOGM
plans to “press forward to evaluate each of the recommendations
and begin incorporating them into the Coal Program’s processes
and procedures.”

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

YUKON SUPREM E COURT CONSIDERS THE DUTY TO CONSULT

ON SETTLED TREATY LANDS

Canadian case law continues to refine the principles of the
duty to consult and accommodate Aboriginal peoples, and the
May 2007 decision of the Yukon Supreme Court in Little Salmon/

Carmacks First Nation v. The Government of Yukon (Minister of

Energy, Mines and Resources), 2007 YKSC 28, considers the ex-
tent of its application to recently settled treaty lands in the Yukon.

The Little Salmon decision involved a challenge of a land dis-
position of 65 hectares for agricultural purposes made by the Di-
rector of the Agriculture Branch, Department of Energy, Mines
and Resources for the Yukon Government which the First Nation
argued was located in its traditional territory and in the area of one
of its member’s traplines. The Director gave notice of the proposed
land disposition and gave all interested parties, including the First
Nation, the opportunity to provide information and comments.
The land in question was Crown land within the boundaries of the
Little Salmon/Carmacks First Nation Final Agreement, a compre-
hensive land claim agreement with the Government of the Yukon
and the federal government finalized in 1997 (the Final Agree-
ment). Despite the existence of the Final Agreement and notice
provided, the First Nation sought to have the Director’s decision
set aside on the basis that the Crown had failed to comply with its
common law duty to consult and accommodate. The Yukon Su-
preme Court concluded that the duty to consult and accommodate
is an “implied term of every treaty,” historical or modern day, and
held that in the circumstances the Yukon Government failed to
comply with the duty. The Yukon Government has appealed this
decision to the Yukon Court of Appeal. The appeal is expected to
be heard in June 2008.

FEDERAL COURT CASTS UNCERTAINTY ON FEDERAL

ENVIRONM ENTAL ASSESSM ENT PROCESS

On September 25, 2007, a Federal Court trial judge in
MiningWatch Canada v. Canada (Minister of Fisheries and

Oceans), 2007 FC 955, allowed an application by MiningWatch
Canada challenging the legality of decisions/actions taken by the
Department of Fisheries and Oceans (DFO) and Natural Re-
sources Canada in conducting the environmental assessment of a
proposed copper and gold mining project in northwestern British
Columbia. The court made this ruling despite the relatively recent
ruling in the so-called TrueNorth case, in which the Federal Court
of Appeal upheld the validity of federal authorities using their
discretionary authority under the Canadian Environmental Assess-
ment Act (CEAA) to scope an oil sands project down into those
components that fell within federal jurisdiction and that required
federal authorization. See Prairie Acid Rain Coalition v. Canada

(Minister of Fisheries & Oceans), 2004 FC 1265.

The Federal Court trial judge ruled that in this case, the scoping
of that mining project to those components within federal juris-
diction and requiring federal authorization was not valid. The court
issued a declaration that the DFO had correctly determined in the
initial tracking decision that the project would require a compre-
hensive study level review based on the proposed ore production
capacity threshold under the Comprehensive Study List Regula-
tions, and that in later re-scoping the project the responsible au-
thorities acted beyond the ambit of their statutory powers. The
court further declared that the responsible authorities were under
a legal duty to ensure public consultation with respect to the pro-
posed scope of the project, the factors proposed to be considered
in its assessment, the proposed scope of those factors, and the abi-
lity of a comprehensive study to address issues relating to the pro-
ject.

The Federal Court trial judge set aside the screening decision
and ruled that the federal authorities were required to go back and
conduct a comprehensive study of the project under the Compre-
hensive Study List Regulations before issuing federal permits and
authorizations. The decision has resulted in uncertainty for federal
authorities respecting the scoping and environmental assessment
of mining and other major projects. The decision is under appeal
to the Federal Court of Appeal, and it is expected that a date for
hearing the appeal will be set this year.

ABORIGINAL TITLE DECLARATION DISM ISSED , FOR NOW :
W ILLIAM  V. BRITISH COLUM BIA

On November 21, 2007, the Supreme Court of British Colum-
bia released its decision in William v. British Columbia, 2007
BCSC 1700. The decision dealt with a claim brought by Chief
Roger William of the Xeni Gwet’in First Nation, on behalf of the
Xeni Gwet’in First Nation and the Tsilhqot’in Nation. Initially, the
Tsilhqot’in’s claim, against the province and a number of forest
companies, was brought to stop timber harvesting in their tradi-
tional territory (located in the Cariboo/Chilcotin region of British
Columbia). The proceedings evolved over time, so that the issues
before the court focused on the Tsilhqot’in’s claim of aboriginal
title and rights in a portion of their traditional territory (referenced
as the Claim Area). The trial took over five years to complete, oc-
cupying 339 days of court time. Vickers J. declined to make any
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declaration granting the Tsilhqot’in aboriginal title over the Claim
Area, but went on at length to provide his non-binding opinion
that the evidence put before him proved aboriginal title to a sig-
nificant portion of the Claim Area (amounting to approximate-
ly 200,000 hectares, slightly less than half of the Claim Area).
Vickers J. did grant a declaration that the Tsilhqot’in had aborigi-
nal rights to hunt and trap birds and animals in the Claim Area; to
capture wild horses in the Claim Area; and to trade skins and pelts
from the Claim Area. Vickers J. further decided that these aborigi-
nal rights had been unjustifiably infringed by forest harvesting

activities authorized by the province. However, Vickers J. declined
to award any damages for this infringement on the basis that the
Tsilhqot’in’s claim for damages had been framed as compensation
for infringement of aboriginal title, not aboriginal rights.

The Tsilhqot’in Nation does not have aboriginal title to any
land yet. No declaration has been made and, given the signifi-
cance of the decision, it is likely to be appealed, despite the fact
that Vickers J. devotes a significant portion of his reasons for
judgment to urging the parties to engage in the process of recon-
ciliation outside the courtroom.
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

SUBSIDENCE CLAIM  NOT BARRED BY CONSTRUCTION

STATUTE OF REPOSE

In Ambrosia Land Invs., LLC v. Peabody Coal Co., 521 F.3d
778 (7th Cir. 2008), the court ruled that the Illinois construction
statute of repose does not bar a surface owner’s claim against a
mineral owner for subsidence. The decision overruled a lower
court’s decision to the contrary, Wilke Window & Door Co. v.

Peabody Coal Co., 05-cv-371-DRH, 2007 WL 924463 (S.D. Ill.
Mar. 27, 2007), which was reported on in Vol. XXIV, No. 2
(2007) of this Newsletter.

Ambrosia involved an underground coal mine that was mined
from the early 1900s to 1960, when the mine was closed. Ambro-
sia, the surface owner of the land overlying the closed mine, con-
structed a warehouse on the property in 1995. In 2000, Ambrosia
noticed the warehouse had structural damages, which it concluded
resulted from subsidence caused by the underground excavation.
Ambrosia filed an insurance claim for mine subsidence loss cover-
age and was paid the maximum amount of its policy: $350,000.
Ambrosia then filed suit against Peabody claiming that its actual
damage exceeded the policy cap and that Peabody was negligent
in failing to provide adequate support for the surface of the mine.
The insurance fund which paid out on the original claim then in-
tervened, alleging that Peabody was strictly liable for failing to pro-
vide sufficient support for the surface. The Illinois statute of repose
provides that:

No action . . . may be brought against any person for an
act or omission of such person in the design, planning,
observation or management of construction, or construc-
tion of an improvement to real property after 10 years
have elapsed from the time of such act or omission.

735 Ill. Comp. Stat. 5/13-214(b).

The court’s analysis in Ambrosia focused on whether a mine is
an improvement to real property and whether underground mines
are “constructed.” Ambrosia and the insurance fund argued that
the mine was not an improvement because it did not add value to
the surface of the property, citing an Illinois case that concluded
that a subway was not an improvement to land within the meaning
of the repose statute. Bank of Ravenswood v. City of Chicago,

continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

IBLA  HOLDS THAT GAS FROM  UNIT USED FOR

COM PRESSION AND DEHYDRATION M AY BE ROYALTY-FREE

AS A BENEFICIAL USE

The BLM Deputy State Director, Utah State Office (BLM), af-
firmed a field office decision denying Wexpro Company’s (Wexpro)
sundry notice for approval of a royalty-free beneficial use of the gas
used to power compressors, a dehydrator, and the Joule-Thomson
facility (JT skid). In Wexpro Company, 174 IBLA 57, GFS(O&G)
7(2008), the Interior Board of Land Appeals (IBLA) reversed the
BLM decision and remanded the case to determine the extent to
which gas used as fuel qualifies for royalty-free treatment.

Wexpro operates the Island Federal Unit comprised of 65 wells
on federal and Indian oil and gas leases in Uintah and Duchesne
Counties, Utah. The wellhead point of measurement (POM) is a
wellpad containing an orifice and electronic flow meter. After meas-
urement at the POM, gas enters a gathering system that accu-
mulates it to a central point on the Island Federal Unit, where it
goes through two compressors, a dehydrator, and the JT skid, each
of which consumes gas as fuel. NTL 4A, 44 Fed. Reg. 76,600
(Dec. 27, 1979), the federal regulations, and the terms of the unit
agreement for the Island Federal Unit each provide that no royalty
obligation shall accrue on any produced gas which is used on the
same unitized participating area for beneficial purposes. Based on
the location of the facilities within the Island Federal Unit, IBLA
held that gas used within the unitized area for operating and other
production and development purposes is not subject to royalty.

Relying on Washington Office Instruction Memorandum No.
90-474 of May 11, 1990, stating that “once gas passes beyond
BLM’s POM the gas is no longer under BLM’s jurisdiction, BLM
refused to consider whether gas that passed beyond BLM’s POM
may be used royalty-free.” 174 IBLA at 60. BLM stated that pro-
duction used past BLM’s POM, depending on circumstances,
might be considered by the Minerals Management Service as sub-
ject to transportation or other allowance. In support of its position,
BLM cited Lone Mountain Production Co., 139 IBLA 244, 248,
GFS(O&G) 21(1997). In rejecting this rationale, IBLA held that
NTL-4A and the applicable federal regulations do not mandate
that the beneficial use occur before the POM or restrict royalty-

continued on page 3
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717 N.E.2d 478 (Ill. App. Ct. 1999). The court rejected this argu-
ment, citing an Illinois case that had concluded that a sewer sys-
tem is an improvement to real property. Continental Insurance

Fund v. Walsh Construction Co., 524 N.E.2d 1131 (Ill. App. Ct.
1988). The court found that a mine is an improvement to real prop-
erty because it enhances the property’s overall value. 521 F.3d at
783-84.

The court then turned to the question of whether the excava-
tion of an underground mine is construction within the meaning
of the repose statute. Rather than answering this question directly,
the majority opinion focused on the nature of the subsidence claim
made against Peabody. The court observed that a mineral owner
is strictly liable for subsidence—if support is withdrawn, the min-
eral owner is liable for the resulting damage, regardless of whether
mining activities were undertaken with the greatest degree of care.
Accordingly, the court held that Peabody was not sued for any
activity or omission related to its construction of the mine, but
rather because of its status as a mineral owner at the time the
subsidence occurred. Id. at 785. Accordingly, the court held that
because the subsidence claim was not directed toward any con-
struction related activity, the Illinois construction statute of repose
did not bar plaintiff’s claims. The appellate court reversed the dis-
trict court’s grant of summary judgment and remanded for further
proceedings.

A  VALID EXISTING RIGHT IN A ROAD DOES NOT REQUIRE

PROOF OF A PRE-SMCRA  RIGHT TO USE THE ROAD

The Interior Board of Land Appeals (IBLA) has recently ruled
that the usual “valid existing rights” (VER) standard does not apply
to roads that were in existence prior to the enactment of Surface
Mining Control and Reclamation Act of 1977 (SMCRA). 30 U.S.C.
§§ 1201 et seq. Daniel M. Molloy, 174 IBLA 196, GFS(MIN)
11(2008). Section 522(e) of SMCRA, 30 U.S.C. § 1272(e), pro-
hibits surface coal mining operations on certain categories of land
after August 3, 1977, subject to VER. Congress did not define VER,
leaving it to the Office of Surface Mining (OSM) to interpret the
term. 30 C.F.R. § 761.5. As discussed in Vol. XXIII, No. 3 (2006)
of this Newsletter, OSM’s interpretation of VER, as it applies to
most mining facilities, requires a showing that the claimant had a
valid pre-SMCRA property right authorizing it to mine; and either
(1) had acquired, or had made a good faith effort to acquire, all of
the necessary permits to mine prior to SMCRA; or (2) the land is
adjacent to a mining operation that was in existence on the ef-
fective date and is needed to ensure the economic viability of the
operation. See National Mining Ass’n v. Kempthorne, 512 F.3d
702, 705 (D.C. Cir. 2008).

In Molloy, OSM made a determination that a coal mine oper-
ator had VER to use an existing road on forest service property.
Molloy and an environmental group appealed that decision. The
road existed prior to SMCRA, and the Forest Service had recently
authorized the operator to use the road as a haul road. OSM de-
termined that the operator’s current right to use the pre-existing
road was sufficient to establish VER to use the road, with no need

to establish that the operator had a pre-SMCRA right to use the
road.
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On appeal, Molloy and the environmental group argued that
OSM’s interpretation was inconsistent with every standard that
had been applied to define VER, and that, at a minimum, the stand-
ard applicable to roads requires that the operator had a legal right
to use the road on the date that SMCRA was adopted. In making
this argument, the petitioners emphasized subparagraph (a) of the
definition of VER in 30 C.F.R. § 761.5, which provides that VER
requires a showing that there was a legal property right to use the
land that existed, “[a]t the time that the land came under the pro-
tection of § 761.11 or 30 U.S.C. 1272(e).”

IBLA and OSM rejected the argument, noting that the defi-
nition of VER in section 761.5 specifically provides for a different
VER standard when roads are involved. Subsection (a) of the defi-
nition states that the pre-existing property right requirement applies,
except as otherwise provided in subsection (c). The latter sub-
section in turn provides that:

(c) Roads. A person who claims valid existing rights to
use or construct a road across the surface of lands protec-
ted by Sec. 761.11 or 30 U.S.C. 1272(e) must demon-
strate that one or more of the following circumstances
exist . . . : 

(1) The road existed when the land upon which it is
located came under the protection of § 761.11 or 30
U.S.C. 1272(e), and the person has a legal right to
use the road for surface coal mining operations.

30 C.F.R. § 761.5.

Thus, according to Molloy, subsection (c), which provides the
only VER standard applicable to roads, means that in order to es-
tablish VER to a road, the operator must only establish that the
road existed prior to the enactment of SMCRA and that the oper-
ator currently has the legal right to use the road. IBLA, like OSM,
observed that the regulation imposes no requirement that the legal
right had to have existed prior to the enactment of SMCRA. In
sum, IBLA rejected the petitioners’ argument that because the com-
mon understanding of VER requires that a legal right to use land
existed pre-SMCRA, such a requirement must be read into the road
VER regulation. IBLA simply observed that the regulation imposed
no such requirement and should not be interpreted otherwise.
IBLA rejected petitioners’ requests for review of OSM’s original
determination.

F E D E R A L  —  O I L  &  G A S

continued from page 1

free treatment to gas that is consumed before the point where pro-
duction volume is measured. IBLA held that when gas is con-
sumed as fuel within the unit, BLM cannot effectively amend the
unit agreement, NTL-4A, or the MMS regulations through an in-
ternal instruction memorandum to limit beneficial use only to gas
consumed as fuel upstream of the POM.

IBLA could not determine from the record the extent to which
different components of the fuel use was for beneficial purposes
or for the benefit of the leases within the unit or for operating, camp,
and other production and development purposes. The BLM re-
manded the case for further findings on these issues. IBLA closed
by stating that

We recognize that the determinations made on remand
involve some areas of overlap between BLM administra-
tive provisions and MMS regulations. The two agencies
will need to decide between themselves which agency is
the appropriate agency to make various determinations. . . .
But Wexpro has a right to have the request for approval
in its sundry notice addressed. The Department may not
effectively leave Wexpro in limbo or nullify its right to
royalty-free treatment of gas used for beneficial purposes
within the unit by both BLM and MMS disclaiming ju-
risdiction to act on it.

174 IBLA at 71.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

M M S UPDATES REPORTING REQUIREM ENTS

In March of 2008, the Minerals Management Service (MMS)
issued regulations amending the reporting requirements for royal-
ties on oil, gas, coal, and other solid minerals, and geothermal re-
sources produced from Federal and Indian leases, in order to align
the regulations with current MMS business practices. 73 Fed. Reg.
15,885 (Mar. 26, 2008). The amendments reflected changes that
were implemented by the MMS as a result of a major reengineering
of its financial systems and other legal requirements. The MMS
issued a proposed rule on July 7, 2006 describing the proposed
modifications to the MMS’s reporting requirements. 71 Fed. Reg.
38,545. The MMS had implemented integrated reengineered sys-
tems on November 1, 2001, which were designed and developed
to be more effective and efficient. The final rule amends MMS
regulations in order to: (1) align MMS regulations with the up-
dated Form MMS-2014, Report of Sales and Royalty Remittance;
(2) Eliminate references to the regulations to report forms, desig-
nations, systems, and codes that are no longer in use; (3) update ref-
erences to Office of Management and Budget (OMB)—approve
information collections; (4) revise the due date for production re-
ports submitted electronically; (5) clarify the requirements for pro-
duction reporting of inventory on leases and units until all produc-
tion has ceased and all inventory has been disposed of; (6) eliminate
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references to Federal oil and gas late and incorrect reporting as-
sessments and failure to report; (7) eliminate references to some
electronic reporting options that no longer exist as a result of
MMS’s reengineering; and (8) clarify the reporting requirements
for taxpayer identification numbers. The revised regulations be-
came effective on April 25, 2008, and amend portions of 30 C.F.R.
Parts 203, 206, 210, 216, 218, and 227.

M M S UPDATES HURRICANE REGULATIONS FOR

OFFSHORE PLATFORM S

On May 15, 2008, the new MMS rule went into effect incor-
porating by reference three American Petroleum Institute (API)
hurricane bulletins into MMS’s regulations. 73 Fed. Reg. 20,166
(Apr. 15, 2008). The three bulletins supplement the API’s Recom-
mended Practice 2A-WSD, Recommended Practice for Planning,
Designing, and Constructing Fixed Offshore Platforms – Working
Stress Design, which contains engineering design principals and
good practices for new offshore oil and gas platforms and assess-
ments of existing platforms. The MMS determined that incorpora-
tion of the bulletins is needed to increase survivability during hurri-
cane events by imposing more stringent design and assessment
criteria for both new and existing structures located within speci-
fied Gulf of Mexico areas.

The 2004 and 2005 hurricane seasons caused significant dam-
age to oil and gas infrastructures in the Gulf of Mexico. Over 100
fixed structures were destroyed, one floating facility was des-
troyed, and significant damage occurred to dozens of other fixed
and floating structures. In response to these events, API issued Rec-
ommended Practices for fixed and floating structures. Through this
direct rule, the MMS has incorporated the following API bulletins
into 30 C.F.R. § 250.901: Bulletin 2INT-MET, Interim Guidance
on Hurricane Conditions in the Gulf of Mexico; Bulletin 2INT-DG,
Interim Guidance for Design of Offshore Structures for Hurricane
Conditions; and Bulletin 2INT-EX, Interim Guidance for Assess-
ment of Existing Offshore Structures for Hurricane Conditions.

FOREST SERVICE ISSUES NEW  PLANNING REGULATIONS

In April of 2008, the United States Forest Service issued a
Final Rule and Record of Decision for the National Forest System
(NFS) land management planning framework. 73 Fed. Reg. 21,468
(Apr. 16, 2008). The rulemaking is the result of a United States
District Court of Northern California order dated March 30, 2007,
which enjoined the United States Department of Agriculture from
putting into effect its Land Management Planning Rule published
on January 5, 2005 (70 Fed. Reg. 1023) (2005 Planning Rules)
until it complied with the court’s order regarding the National
Environmental Policy Act (NEPA), the Endangered Species Act
(ESA), and the Administrative Procedures Act (APA). See Citizens

for Better Forestry v. U.S. Dep’t of Agric., 481 F. Supp. 2d 1059
(N.D. Cal. 2007). (For a history of the Forest Service Planning
Regulations and litigation relating thereto, please see Vol. XXIV,
No. 3 (2007), Vol. XXII, No. 1 (2005), and Vol. XXI, No. 4 (2004),
of this Newsletter.) The 2008 Planning Rules, effective April 21,
2008, replace the 2005 Planning Rules as amended March 3, 2006
(71 Fed. Reg. 10,837) and the Planning Rules (2000 Rules) adop-
ted on November 9, 2000 (65 Fed. Reg. 67,514) as amended on
September 29, 2004 (69 Fed. Reg. 58,055) (the 2000 Planning
Rules). The proposed rule was originally published on August 23,

2007 (72 Fed. Reg. 48,514), and the notice of availability for the
supporting draft Environmental Impact Statement (EIS) was pub-
lished on August 31, 2007 (72 Fed. Reg. 50,368). A notice of availa-
bility for the final EIS was published in the Federal Register on
February 15, 2008 (73 Fed. Reg. 8869). The Draft EIS considered
five separate alternatives and the Final EIS included a sixth alter-
native for consideration by the agency. The various alternatives
included the 2005 Planning Rules (Alternative A), the 2000 Plan-
ning Rules (Alternative B), the original 1982 Planning Rules (Al-
ternative C), and three new alternatives modifying the require-
ments for the Forest Service to utilize environmental management
systems (EMS). The requirement to utilize EMS was a central
focus of the 2005 Planning Regulations.

As with the 2005 Planning Regulations, the Forest Service is
not required to prepare an EIS when preparing a new or revising
an existing forest plan. The agency reasons that individual forests
will evaluate any impact of implementing a forest plan later when
specific projects are proposed. The agency argues the adoption of
a forest plan itself does not cause a change in the human environ-
ment. The Forest Service cites the Supreme Court decision in Ohio

Forestry v. Sierra Club, 523 U.S. 726, 737 (1998) for its position.
The Forest Service has also added some flexibility to the require-
ment for each unit of the agency to develop an EMS prior to re-
vising a plan. Under the 2005 Planning Rules, each forest unit was
required to develop its own EMS, but the 2008 Planning Rules
would allow the use of a multi-unit EMS. The 2008 Planning Rules
also place requirements for long-term sustained yield capacity and
culmination of mean annual increments in agency directives.

A coalition of 14 environmental groups, including Citizens
for Better Forestry, filed suit against the U.S. Department of Agri-
culture and U.S. Forest Service regarding the 2008 Planning Rules,
on April 11, 2008, before the new regulations were officially pub-
lished in the Federal Register, but after the Record of Decision
and EIS were made public. Citizens for Better Forestry v. U.S.

Department of Agriculture., No. CV-08-1927 (N.D. Cal. filed,
Apr. 11, 2008). They argue that the 2008 Planning Rules signifi-
cantly weakened provisions of the 2000 Rules and the 1982 Rules,
including the policy of ecological sustainability as the paramount
goal of national forest management. The groups also argued that
the EIS pre-pared for the 2008 Planning Rules did not comply with
NEPA’s procedural requirements.

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS GENERAL ASSEM BLY ENACTS LEGISLATION

INCREASING GAS SEVERANCE TAX

The Arkansas General Assembly, meeting in a special session
called solely for the purpose, enacted amendments to Arkansas’s
natural gas severance tax, increasing the tax rate from 3/10 of 1 cent
per Mcf to a maximum rate of 5% of the market value of the gas
produced. The increase will become effective January 1, 2009.
2008 Ark. Laws Act 4, H.B. 1004.
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Most production will not be subject to the full 5% rate, how-
ever. Production from three categories of wells will qualify for
taxation at a reduced rate.

The first reduced-rate category is “high-cost gas.” The statute
defines “high-cost gas” as gas produced from unconventional for-
mations (i.e., shale or coal formations), gas produced from wells
deeper than 12,500 feet (subsurface), gas produced from “tight gas
formations” (as determined by the Arkansas Oil and Gas Commis-
sion), and gas produced from geopressured brine. Production from
high-cost gas wells will be subject to a rate of 1.5% of market
value for the first 36 production months. That period can be ex-
tended for up to 12 additional months or until “Payout” (a term
undefined in the act) of the well, whichever first occurs.

The second reduced-rate category is “marginal gas.” “Mar-
ginal gas” is gas produced from a high-cost well which is in-
capable of producing more than 100 Mcf per day or gas produced
from a Conventional Well which is incapable of producing more
than 250 Mcf per day. Marginal gas will be taxed at a rate of 1.25%
of market value.

The third reduced-rate category is “new discovery gas.” “New
discovery gas” is defined as gas produced from any newly drilled
“conventional” (i.e., not “High-Cost”) well. Production from new
discovery wells will be taxed at a rate of 1.5% of market value for
the first 24 production months.

Production from those wells which produce neither high-cost
gas, new discovery gas, nor marginal gas will be taxed at the full
5%.

C A L I F O R N I A  —  M I N I N G

P A T R I C K  M I T C H E L L

B R A I D E N  C H A D W I C K

—  R E P O R T E R S  —

CALIFORNIA DEPARTM ENT OF FISH AND GAM E

INCREASES CEQA  FILING FEES

Effective January 1, 2008, Fish and Game’s filing fees for re-
viewing documents prepared pursuant to the California Environ-
mental Quality Act (CEQA) increased. Because most mining pro-
jects require a conditional use permit and extensive review under
CEQA, payment of the increased fee generally is required. The
previous filing fees were $1,800 for a negative declaration, $2,500
for an environmental impact report, and $850 for a certified regu-
latory program. The new fees are $1,876.75 for a negative dec-
laration, $2,606.75 for an environmental impact report, and $886.25
for a certified regulatory program. In addition to authorizing
the fee increase, Senate Bill 1535 (approved by the Governor on
September 29, 2006) also removed the fee exemption associated
with de minimis effects on fish and wildlife. Instead, a project must
have no effect on fish and wildlife to be exempt from the filing fee
requirement. Senate Bill 1535 also requires Fish and Game to ad-
just the filing fees on an annual basis. As a result, project pro-
ponents should ensure that the correct fee is paid upon filing a
notice of determination. If the proper fee is not paid, “a project
shall not be operative, vested, or final, and local government per-

mits for the project shall not be valid. . . .” (California Fish &
Game Code § 711.4(c)(3)).

FINAL VERSION OF THE CALIFORNIA AIR RESOURCES

BOARD’S OFF-ROAD DIESEL REGULATIONS SUBM ITTED

TO THE CALIFORNIA OFFICE OF ADM INISTRATIVE LAW

On April 4, 2008, the California Air Resources Board (CARB)
submitted its final Off-Road Diesel Regulations to the California
Office of Administrative Law (OAL), and OAL approved the reg-
ulations on May 16, 2008, available at http://www.arb.ca.gov/
msprong/ordiesc/ordies/.htm. The regulations are effective June 15,
2008, with later effective dates for fleets, described below.

The regulations will apply to off-road diesel vehicles with 25
hp or more and are intended to reduce emissions of diesel particu-
late matter (PM) and oxides of nitrogen (NOx). The regulations
establish fleet average emissions rates for PM and NOx that de-
cline over time. Fleets will be required to meet emissions rates on
an annual basis and can do so by installing emission control de-
vices, repowering existing vehicles with cleaner engines, retiring
higher-emitting vehicles and/or replacing them with cleaner ve-
hicles, or designating high-emitting vehicles as low-use vehicles.
The regulations would take effect in 2010 for large fleets (total
maximum power greater than 5,000 hp), 2013 for medium fleets
(total maximum power between 2,501 and 5,000 hp), and 2015
for small fleets (2,500 hp or less). CARB staff estimated the reg-
ulations would cost the construction/mining industry $3 to $3.4
billion, but the industry believes that actual costs would be around
$13 billion.

GREENHOUSE GAS EM ISSIONS FROM  BAY AREA FACILITIES

COULD INCUR ADDITIONAL FEES

The Bay Area Air Quality Management District (BAAQMD)
approved a fee on greenhouse gas emissions from stationary faci-
lities in the Bay Area on May 21, 2008, and effective July 1, 2008.
This includes batch plants and cement kilns. The fee is 4.4 cents
per metric ton. The fee regulation defines greenhouse gases as car-
bon dioxide, methane, nitrous oxide, sulfur hexafluoride, various
hydrofluorocarbons, and various perfluorocarbons. BAAQMD
staff estimates 2,500 facilities are covered by the fee, including
hotels and restaurants. Despite the fee’s wide coverage, staff esti-
mates only 14 facilities will have fees exceeding $10,000 and seven
facilities will have fees exceeding $50,000. See amended regula-
tion and fee schedule at http://www.baaqmd.gov.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

UNDIVIDED M INERAL INTEREST OW NER AND

NONPARTICIPATING ROYALTY OW NER ARE NOT

INDISPENSABLE PARTIES IN LEASE CANCELLATION ACTION

In 1964, Osborn, as lessor, entered into an oil and gas lease
covering a 520-acre tract of land.  By 2004, the lease was owned
by Brake (92%) and Blankinship (8%); Osborn’s surface and min-
eral interests were owned as follows:
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Tract #1 (South 240 acres).

Surface: Dexter (100%); Minerals: Dexter (50%) and Monroe
(50%).

Tract #2 (North 280 acres).

Surface & Minerals: Nelson (100%); Nonparticipating Royalty
(Monroe).

In 2004, Brake and Blakinship, as lessees, and Dexter, Nelson,
and Monroe, as lessors, amended the original lease by requiring the
lessees to undertake specific actions on the lease, by stated time
frames, with the provision that “[f]ailure to comply with each of
the conditions above set forth will result in termination of the oil
and gas lease.” Dexter v. Brake, 174 P.3d 924, 928 (Kan. Ct. App.
2008). Dexter and Nelson filed suit asserting a “failure to com-
ply,” and the trial court terminated the oil and gas lease as to the
mineral interests held by Dexter and Nelson. On appeal, in addi-
tion to challenging the cancellation, the lessees contended that
Monroe, as an undivided mineral interest owner in Tract #1, and
as a nonparticipating royalty owner in Tract #2, was an indispen-
sable party to the action.

In Dexter, the appellate court adopted the reasoning stated in
§§ 877.3 and 877.4 of Williams & Meyers Oil and Gas Law to
conclude that a mineral interest cotenant (§ 877.3) and a nonpar-
ticipating royalty owner (§ 877.4) are not indispensable parties
under Kan. Stat. Ann. § 60-219. With regard to the undivided min-
eral interest, any continuing burdens created by the action are a
product of cotenancy, not the failure to join a party. With regard
to the nonparticipating royalty interest, they must, as before the
cancellation, look to the mineral interest owner to protect their in-
terests. The Williams & Meyers treatise indicates the nonpartici-
pating royalty owner’s interests will be protected by the alignment
of interests between executive (Nelson) and non-executive (Mon-
roe) or, when the interests diverge, through the executive’s “duty
of fair-dealing” toward the non-executive. 174 P.3d at 1014.

The court also noted the lessees did not dispute the alleged
failure to comply with the express covenants contained in the lease
amendment. Instead the lessees argued “substantial performance”
through “significant effort and expenditures.” 174 P.3d at 934.
The court held this was inadequate to constitute compliance with
express lease covenants that provided for termination in the event
the specified acts were not accomplished within the stated time
frames. In terminating the lease, the court noted that it merely gave
effect to the express agreement of the parties.

The plaintiffs requested attorney fees pursuant to Kan. Stat.
Ann. § 55-202 which authorizes fees and damages when, follow-
ing a proper pre-suit demand, a lessee improperly fails to comply
with the lessor’s demand to release a terminated lease. Even
though the plaintiffs were the prevailing party in this action, the
trial court refused to award attorney fees. The court of appeals
affirmed this decision, noting that the award of fees under Kan.
Stat. Ann. § 55-202 is discretionary and the trial court’s decision
will be reversed only for an abuse of discretion. The court con-
cluded: “We simply cannot conclude that no reasonable person
would have denied the fee request under these circumstances.”
174 P.3d at 1021.

N E W  M E X I C O  —  O I L  &  G A S

J O H N  S .  N E L S O N

—  R E P O R T E R  —

M INERAL ESTATE DOM INANCE—M EASURE OF DAM AGES

FOR INJURY TO SURFACE

In 1985, the New Mexico Supreme Court held that a mineral
owner or lessee has the right to use as much of the surface as
is reasonably necessary to explore for and extract the minerals.
Amoco Production Co. v. Carter Farms Co., 103 N.M. 117, 703
P.2d 894 (N.M. 1985). As a result, the mineral owner or lessee is
only liable for damages to the surface caused by unreasonable,
excessive, or negligent use of the surface.

The court in Amoco further held that, in the event of unrea-
sonable, excessive, or negligent use of the surface by the mineral
owner or lessee, the amount of the recovery by the surface owner
depends on whether the injury to the surface is permanent or tem-
porary. If permanent, the measure of damages is the difference
between the fair market value of the land prior to the injury and
the fair market value after the full extent of the injury is deter-
mined. If the injury is temporary but can be repaired, the measure
of damages is the cost of repair or restoration if it does not exceed
the value of the land.

In McNeill v. Burlington Resources Oil & Gas Co., 182 P.3d
121 (N.M. 2008), the New Mexico Supreme Court reiterated the
holdings of Amoco that (1) the surface estate is subservient to the
mineral estate, (2) the mineral owner or lessee has the right to use
as much of the surface as is reasonably necessary to extract the
minerals, (3) the only basis for an award of damages to the surface
owner is unreasonable, excessive, or negligent use of the surface,
and (4) a distinction must be made between damages caused by
reasonable and appropriate use of the surface (which are not ac-
tionable) and those caused by unreasonable, excessive, or negli-
gent use (which are actionable).

However, in McNeill, the court substantially revised the Amoco

methodology of measuring damages for injury to the surface in the
event of unreasonable, excessive, or negligent use. The court held
that the characterization of an injury to the surface as permanent
or temporary will no longer determine the proper measure of dam-
ages, and essentially overruled Amoco  in this regard. The new
standard for measuring damages is “reasonableness.” Under this
standard, the fact finder should “determine the most reasonable
means of making the surface owner whole,” recognizing that “un-
der certain circumstances the measure of damages to real property
may vary.” 182 P.3d at 123 & 130. In this regard, the fact finder
may now consider evidence of the cost of repair or restoration
without regard to whether the injury is permanent or temporary.
Accordingly, the fact finder is to

consider the “nature and extent of the injury and, in turn,
the reasonableness of awarding the cost of repair versus
the diminution in value.” The proper measure of dam-
ages will “depend on the proof offered to establish and
quantify the harm.” . . . In either case, the cap on dam-
ages will be the diminution in value of the property.
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Id. at 128 (quoting McNeill v. Burlington Resources Oil & Gas

Co., 141 N.M. 212, 153 P.3d 46, 53 & 55 (N.M. Ct. App. 2006).

While the “cap on damages” mentioned in the quote above
would seem largely to reaffirm an important holding in Amoco, in
practice this is undercut by another of the holdings in McNeill. Up
to now it has generally been thought that in comparing diminution
in value to the cost of repair or restoration, only the injured por-
tion of the land is to be considered. However, in McNeill, the court
held that “the proper vehicle for comparison of the pre- and post-
negligent injury values is the property as a whole, rather than just
that portion of the property affected by damage.” Id. at 128-29.
Unfortunately, the court did not give any guidance on how to de-
fine or determine the extent of “the property as a whole.”

The potential effect of this holding is brought home by the
facts in McNeill. In McNeill, the landowners argued that as a re-
sult of the injury, their entire ranch (which consisted of 31,000
non-contiguous acres, only a small portion of which had been
injured) had been rendered valueless to any potential buyer, and
would remain so until the injury had been remediated. Therefore,
under their theory of the case (which did not seem to bother the
court), the relevant diminution in value was the value of the entire
ranch prior to the injury, and not just the injured portion. Follow-
ing this line of reasoning, comparing the cost of repair or restora-
tion to the diminution in value of the entire ranch would poten-
tially result in a much greater recovery than if the landowners
were limited to the diminution in value of only the injured portion
of the ranch. For example, at trial the landowners were awarded
$135,000 which, presumably, was the diminution in value of the
injured portion of the ranch. However, the landowners had at-
tempted to introduce evidence that the cost of repair or restoration
would be $1.2 million, and it appears that the value of the ranch
prior to the injury may have been as much as $1.4 million. It can
therefore be seen that the holding in McNeill increases the po-
tential recovery from $135,000 to $1.2 million, an almost nine-
fold increase.

The court in McNeill held that the admissibility of evidence
of the cost of repair or restoration is subject to the normal analysis
of whether such evidence is relevant. The court also stated that its
holding should not be construed to mean that evidence of the cost
of repair or restoration is always relevant, but only that it may be.
However, there is a great deal of language in the opinion sug-
gesting that the cost of repair or restoration can be (and probably
is) relevant to a determination of diminution in value, particularly
when the landowner’s theory of the case is that the property will
be valueless unless and until it is repaired or restored. If the court
meant to suggest any real limits on such relevance and admissi-
bility, it did not spell them out. Further, it is difficult to imagine
that, in light of McNeill, any landowner’s attorney would fail to
claim that his or her client’s land has been rendered valueless in
its entirety by the alleged injury. This would seem to ensure the
relevance and admissibility of evidence of the cost of repair or
restoration, despite the court’s attempt to suggest otherwise.

Finally, citing the “discovery rule” pertaining to the accrual
of causes of action for purposes of statutes of limitation, the court
in McNeill held that a plaintiff that did not own an interest in the
injured land when the negligent actions occurred still had standing

to join in the action since it did not discover the damage until after
it acquired its interest in the land.

SCOPE OF ACTIVITIES AUTHORIZED BY OIL AND GAS LEASE

In Smith & Marrs, Inc. v. Osborn, No. 26,978, 2008 WL
852957 (N.M. Ct. App. Feb. 14, 2008), the New Mexico Court of
Appeals held that the granting language of an oil and gas lease
does not authorize the lessee to enter and use the leased land for
drilling and overseeing groundwater monitor wells (for environ-
mental purposes), even when the lessee is required to do so by a
governmental agency. The court’s rationale was that such activi-
ties are not involved in the exploration for and production and
marketing of oil and gas, which are the activities that were author-
ized by the lease. Instead, holding that the drilling and overseeing
of monitor wells was part of an abatement plan implemented to
reduce groundwater pollution caused by such activities, the court
granted lessee’s injunction allowing access subject to a $500 per
well access fee.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C .  T .  H A R D W I C K

—  R E P O R T E R  —

FIDUCIARY DUTY, REM OVAL BY NON-CONSENT OW NERS

AND OTHER OPERATOR ISSUES

In Tarrant v. Capstone Oil & Gas Co., 178 P.3d 866 (Okla.
Civ. App. 2007), Capstone was the owner of a 45.16% working
interest and the operator of the Alice Fisher Well governed by an
operating agreement on the 1977 AAPL Model Form 610 provi-
ding for a 300% non-consent penalty. Trace Oil (doing business
as Tarrant) was the owner of a 45.22% working interest. Capstone
proposed a workover of the well and circulated an AFE showing
an estimated cost of $110,277. Trace elected to participate in the
workover. Because of cost overruns, Capstone circulated a sup-
plemental AFE showing a cost of $260,456.35. When Trace sought
bank funding to pay its share of the workover cost, the bank pre-
pared a supplemental agreement under which it would advance the
funds to cover the original AFE, and Trace would go non-consent
for the amount of the supplemental AFE. There was a dispute over
whether either Trace or Capstone had any input into the negotia-
tion of that agreement. Nevertheless, it was executed by Trace and
Capstone and went into effect. Capstone used related entities for
the workover, and a dispute arose over whether the charges were
excessive as being above the usual and ordinary average commer-
cial rates. After the well was restored to production, Capstone
submitted a statement to Trace calculating its 300% penalty based
on total workover expenses of $623,069.23, although it calculated
the other non-consenting working interest owners’ penalty based
on only the $260,456.35 of the supplemental AFE. Subsequently
51% of the working interest owners, including Trace, voted to
remove Capstone as operator and selected Trace as successor. All
voting owners comprising the 51% were non-consent working
interest owners. Litigation ensued over well costs and the right of
the non-consenting working interest owners to vote for the re-
moval of Capstone as operator. In addition, Capstone had failed
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to timely pay royalties on gas production, and the royalty owners
joined the suit claiming damages, costs, and attorneys’ fees.

The trial court granted summary judgment in favor of Trace
and the royalty owners, ruling that Capstone breached its fiduciary
duty as operator, perpetrated a fraud against the plaintiffs, and
breached the operating agreement. It determined that Capstone was
properly removed as operator and Trace was the legitimate opera-
tor. The trial court directed the jury to decide damages for breach
of contract, fraud, and breach of fiduciary duty. Since Capstone
had later paid royalties plus statutory interest to the royalty own-
ers, the court limited the royalty owners’ issue to their claim for
conversion. The jury awarded Trace damages of $1.5 million for
breach of fiduciary duty, $569,287.65 for breach of contract, and
$742,516.50 for fraud. It also awarded damages on the royalty own-
ers’ conversion claims. Finally, it found Capstone acted with reck-
less disregard of plaintiffs’ rights and awarded punitive damages
to Trace of $3 million for breach of fiduciary duty and $1,485,033
for fraud, and also awarded over $300,000 in punitive damages to
the royalty owners.

On the issue of whether non-consenting working interest
owners could vote to remove the operator, the court of civil ap-
peals noted the operating agreement provided for removal of the
operator for the failure to carry out its duties “by the affirmative
vote of two (2) or more non-operators owning a majority interest
based on ownership as shown on Exhibit A” and, further, that a
successor operator “shall be selected from the parties owning an
interest in the contract area at the time such operator is selected.”
178 P.3d at 870. Capstone argued that non-consenting parties had
no right to vote on the operator because they relinquished their
interest pending recoupment of the 300% penalty. Relying in part
on two Texas court of civil appeals decisions dealing with the
rights and liabilities of non-consent owners, the court reasoned
that, under the operating agreement, voting rights are to be based
upon ownership as shown on Exhibit A, and it does not provide
that such rights are to be modified by later elections not to parti-
cipate in operations. Therefore, the court concluded that Trace
and other non-consent owners were empowered to vote on the re-
moval of Capstone as operator and to replace Capstone with Trace.

The court of civil appeals reversed the trial court’s finding of
breach of fiduciary duty. Trace had argued that Capstone had a
fiduciary duty to the working interest owners and royalty owners
by virtue of being operator. However, the court focused on the
statement in Leck v. Continental Oil Co., 800 P.2d 224, 229 (Okla.
1989), that “the existence of a fiduciary duty . . . is not a duty
created by the lease agreement but, rather, by the unitization order
and agreement.” The court reasoned that there was no evidence
that the well was a unit well drilled pursuant to a unitization order,
but that the breached duties arose under an operating agreement,
which gives rise to a breach of contract claim, not one for breach
of fiduciary duty. The court further found that there were disputed
issues of fact which precluded summary judgment on Trace’s claims
for breach of contract and fraud.

The court also reversed the jury’s award to the royalty owners
against Capstone for conversion. The court reasoned that conver-
sion lay only with respect to tangible personal property and not
for a debt, and that the failure to pay royalties created a debt and
so did not result in the royalty owners being deprived of tangible
personal property.

QUITCLAIM  DEED M INERAL RESERVATION RETAINED

GRANTOR’S POSSIBILITY OF REVERTER IN THE OIL AND GAS

In Rox Petroleum, L.L.C. v. New Dominion, L.L.C., No. 104664,
2008 WL 375843 (Okla., Feb. 12, 2008), Jennie Clauer, the own-
er of the surface and the minerals, conveyed by mineral deed in
1927 a one-half mineral interest for “a period of ten (10) years,
and as long thereafter as oil and gas is produced from said land.”
In 1955, the successors of Jennie Clauer executed a quitclaim deed
to the Oklahoma City Chamber of Commerce containing the fol-
lowing reservation:

Except all the oil, gas and other minerals, all that portion
of such minerals now owned by grantors being reserved
by them, with the right of ingress and egress for mining
and producing the same. . . .

2008 WL 375843, at *1.

The plaintiff, Rox, is the successor-in-interest to the grantors
under the 1955 mineral deed and sought to quiet title to the min-
erals, arguing that the quitclaim deed clearly excepted from the
grant the possibility of reverter in the minerals. Defendants are
successors to the quitclaim deed grantee.

The court applied the rule that a reservation of a reversionary
interest must be clearly expressed; otherwise a person conveying
real property is presumed to convey all his interest. This rule gives
rise to more than an evidentiary presumption. It results in a fixed
presumption imposed by law and establishes a rule of construc-
tion. This “presumption” may be rebutted only by a clear, express
contradictory intent found within the four corners of the con-
veyance itself. In the absence of such a clearly expressed intent,
the conveyance will be deemed to have transferred the reversion-
ary interest.

The court reasoned that the 1927 mineral deed created a deter-
minable fee upon conditional limitation and that the estate remain-
ing in the grantor was a possibility of reverter. The possibility of
reverter is an interest in the oil, gas, and other minerals which is
alienable and, until otherwise conveyed, is retained by the grantor.
After quoting the language of the reservation contained in the
quitclaim deed, the court concluded that this was a clearly ex-
pressed intention, without ambiguity, to reserve the possibility of
reverter since it was a part of the oil, gas, and other minerals owned
by the grantors at the time, and that to conclude otherwise would
require the rewriting of the deed to eliminate the words “all that
portion of such minerals now owned by the grantors being re-
served.” Thus, the court concluded that the quitclaim deed grantee
and its successors acquired no interest in the minerals.

DISTRICT COURT, NOT CORPORATION COM M ISSION ,
DETERM INES TITLE ISSUE UNDER POOLING ORDER

In Tucker v. New Dominion, LLC, 182 P.3d 169 (Okla. Civ.
App. 2008), Olinka Hrdy owned a mineral interest in an 80-acre
tract in Pottawatomie County. In 2004, defendant New Dominion
obtained an order from the Oklahoma Corporation Commission
(Commission) pooling the interests in the tract. However, Olinka
Hrdy’s name was inadvertently misspelled as Olinka Hardy. Sub-
sequently, plaintiffs acquired Hrdy’s interest. When New Dominion
refused to recognize the plaintiffs’ interest in the tract, plaintiffs
filed suit to quiet title to their mineral interest and for an account-
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ing. Defendant moved to dismiss, arguing that the state district court
lacked jurisdiction to review the Commission order and that the
suit was a collateral attack on a Commission order over which the
Commission had jurisdiction. Plaintiffs argued that their suit was
not such a collateral attack but an action to resolve a private dis-
pute regarding ownership of mineral interests over which the Com-
mission had no jurisdiction. The trial court granted defendant’s mo-
tion to dismiss, ruling that plaintiffs’ suit was a collateral attack on
a Commission order.

On appeal, the court stated that the Commission’s jurisdiction
is limited to protection of public rights in the development and
production of oil and gas, but that disputes over private rights are
properly brought in the district court. Actions involving matters
such as relationship of the parties, their duties, rights, and obliga-
tions, and existence of liability for breach of such duties are mat-
ters particularly within the province of the district court. In re-
versing the trial court, the court of civil appeals concluded that the
instant action to settle a mineral ownership and for accounting
from the pooled interest constituted a private dispute properly
brought in the district court.

S O U T H  D A K O T A  —  M I N I N G

M A X  M A I N

—  R E P O R T E R  —

BILL ENACTED PLACING TIM E LIM ITS ON CONFIDENTIALITY

OF M INERAL EXPLORATION DATA

Senate Bill No. 162 was discussed in the last issue of this
Newsletter. It limits the time that mineral exploration data can be
held confidential. At that time, the Bill had passed the Senate and
was being considered by the House. The Bill now has passed the
House, and was signed by the Governor. It will become effective
July 1, 2008.

SOUTH DAKOTA WATER M ANAGEM ENT BOARD ADOPTS NEW

UNDERGROUND INJECTION CONTROL FOR CLASS III WELLS

On April 2 and 3, 2008, the South Dakota Water Manage-
ment Board considered extensive revisions to its administrative
rules dealing with UIC Class III wells. The main purpose of the
revisions was to address in situ recovery mining. The proposed
rules presented to the Board were modified based on preliminary
comments from industry and the public. The proposed rules were
extensive, with numerous new definitions and entirely new sec-
tions, covering over 90 pages. At the conclusion of the public hear-
ing on April 2 and 3, the Board adopted the rules. They will be
codified at ARSD 74:55:01. The legislative Interim Rules Review
Committee has already reviewed the rules, and on April 15, 2008,
it approved them.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

WELLBORE ASSIGNEE’S RIGHTS HELD RESTRICTED TO HOLE

AS IT EXISTS AT TIM E OF ASSIGNM ENT

Oil and gas lawyers and land professionals are more and more
frequently faced with assignments of rights restricted to a parti-
cular well or wellbore, often without much guidance on how far
the right to use the wellbore extends. Petro Pro, Ltd. v. Upland

Resources, Inc., No. 07-05-0327-CV, 2007 WL 1717178 (Tex.
App.—Amarillo June 14, 2007, pet. filed) (not released for publi-
cation), is one of the first cases, if not the first, squarely to address
what rights are included in a “wellbore” or “borehole” assign-
ment.

The King “F” No. 2 Well in Roberts County was drilled in
1993, and completed as a gas well producing from the Cleveland
Formation under leases committed to a 704-acre pooled gas unit.
In 1998, the owners of the leases, KCS Medallion Resources and
MB Operating Co., sold the well at auction to L&R Energy. KCS
and MB each thereupon executed assignments to L&R conveying
all of their right, title, and interest in the oil and gas leases com-
mitted to the gas unit, “insofar and only insofar as said leases cover
rights in the wellbore of the King ‘F’ No. 2 Well.” 2007 WL
1717178 at *1.

In 2003 and 2004, Upland Resources, under a farmout agree-
ment with KCS, drilled three gas wells, its Skeeterbee Wells No. 1,
2 and 3, in the gas unit, completing two as horizontal wells and
one as a vertical well. All these were completed in the Brown
Dolomite Formation, a horizon shallower than the Cleveland. The
wellbore of one of the horizontal wells traversed within 600 feet
of the King “F” No. 2 wellbore. Petro Pro, Ltd., after acquiring
L&R’s wellbore rights, contacted Upland seeking clarification of
the parties’ respective rights, and eventually filed suit claiming its
wellbore assignment gave it the exclusive right to produce gas
from the entire 704-acre gas unit. Petro Pro appealed after the trial
court granted Upland’s motion for summary judgment in which
Upland contended that Petro Pro’s rights were restricted to the
physical confines of the King “F” No. 2 Well and that it had no
right either to deepen the well or complete it at any depth shal-
lower than the Cleveland Formation.

The court of appeals focused its analysis on the nature and
scope of the estate conveyed by the wellbore assignment. It was,
the court began, part of the leasehold estate created by the under-
lying oil and gas leases and thus a determinable fee interest in the
oil and gas in place. The phrase “insofar and only insofar” consti-
tuted a limitation of the grant, it went on, making it necessary to
determine the depth (vertical rights) and area (horizontal rights)
covered. Concerning vertical rights, contrary to Upland’s conten-
tion that the plain, grammatical meaning of the words of the assign-
ment limited it to the horizon then open to production, the court
found the assignment completely devoid of any such limitation.
The court maintained that adopting Upland’s construction would
be to insert nonexistent language and would, moreover, require a
determination of facts outside the four corners of the assignment.
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The vertical limit of the rights assigned, therefore, was defined by
the depth of the wellbore as assigned.

Similarly, there was lack of support within the assignment for
Petro Pro’s claim to have acquired horizontal rights in the entire
704-acre unit. Just as the assignment’s language did not restrict
Petro Pro’s operations to a specific vertical interval in the existing
wellbore, it also did not expressly or impliedly convey leasehold
rights in any horizontal acreage. The fact that governmental regu-
lation may require the dedication of a certain amount of acreage
to the well did not suggest any intent to vary the nature and scope
of the interest assigned. By virtue of the generally-accepted mean-
ing of the term “wellbore,” Petro Pro’s rights extended horizon-
tally only to the area of the hole in the ground identified as the
King “F” No. 2 Well with, by implication, the right to use such
surface area as reasonably necessary to operate the well and the
exclusive right to produce oil and gas from it.

Subject to governmental regulations, therefore, Petro Pro had
the right to rework or redevelop the wellbore of the King “F” No. 2
Well, including the right to produce from formations other than
the Cleveland, so long as it did not extend beyond the confines of
the wellbore. Petro Pro could not deepen the well, however, or drill
horizontally from it. Because Petro Pro owned no interest in the
oil and gas in place outside the King “F” No. 2, it had no basis on
which to claim Upland’s Skeeterbee wells trespassed on its lease-
hold or took production that was rightfully Petro Pro’s. Subject to
the terms of the applicable leases and governmental regulations,
Upland retained the right to any oil and gas extracted from the
leased premises other than through the King “F” No. 2 wellbore.

The court’s analysis seems sound and could lay to rest a great
deal of uncertainty in the interpretation of many similar assign-
ments. Left unsaid in the opinion, and perhaps it goes without
saying, is that the wellbore assignment could and should have clari-
fied all the points that became contentious a few years after it was
made.

GRANT OF SPECIFIED WELLS AND LANDS INCLUDES WELLS

OTHER THAN THOSE EXPRESSLY NAM ED

The court in Moon Royalty, LLC v. Boldrick Partners, 244
S.W.3d 391 (Tex. App.—Eastland 2007, no pet. h.), considered
whether the granting language of assignments from Boldrick, doing
business as Statewide Minerals Co., to Moon included only wells
specifically named in the assignment or all wells located on the
land described.

The assignments in question each contained the following
granting clause identifying the property conveyed:

Assignor does hereby Transfer, Assign, Convey and De-
liver to Assignee all of Assignors[sic] royalty, overriding
royalty and associated mineral interests as specifically
described on Exhibit “A” (hereinafter called “Interests”)
in and to the oil and gas wells described therein (herein-
after called “Properties”) and in and to the lands (herein-
after called “Lands”). It is specifically understood between
Assignor and Assignee that Assignor may own other in-
terest in the Properties which are not intended to be
covered by this Assignment and such interest are speci-
fically excluded herefrom.

244 S.W.3d at 392-93. The Exhibit “A” attached to each assign-
ment consisted of a schedule, in tabular form, identifying the con-
veyances in which Statewide had acquired interests by naming the
assignor, assignee, date, and recording information, describing the
section and survey block in which each interest was located, and
identifying the royalty and overriding royalty percentages being
assigned. It also listed particular wells under a column headed “Well
Name.” The parties’ dispute concerned two wells, the McCarter
No. 309C in Ochiltree C ounty and the Royston-Smith Unit
No. 1-A in Fisher County. Exhibit “A” to the assignments did not
list those two wells, but did describe the land on which they were
located. Statewide contended the assignments did not convey those
wells and filed suit for a declaratory judgment based on its con-
struction. The court of appeals reversed the trial court’s summary
judgment for Statewide and rendered judgment declaring that State-
wide’s interests in the two wells were conveyed to Moon.

Statewide contended that, because the granting clause was lim-
ited to interests “as specifically described” in the exhibit, and be-
cause it included language contemplating that there might be in-
terests not covered, it should be construed to convey only royalty
interests in the listed wells. If the assignments covered all of State-
wide’s interests in a tract, it argued, there would be no reason to
describe specific fractional interests or to identify specific wells.

Statewide’s interpretation ignored that the grant included not
only the wells described in Exhibit “A” but also the lands, the court
observed, adding that the defined term “Lands” must refer to some-
thing other than the listed wells to have any meaning. Utilizing the
plain meaning of the word “land” and looking at the four corners
of the assignments, the court found that the term necessarily re-
ferred to the tracts described by block and section in Exhibit “A.”
Thus, Statewide had assigned a royalty interest in the listed acre-
age, whether a well was present or not. The assignment’s reference
to other interests Statewide might own was not necessarily an in-
dication that it should be limited to the listed wells. It might mean
that Statewide owned other interests under prior conveyances not
described in the exhibit or that it owned a greater percentage roy-
alty or overriding royalty than the stated interests being conveyed.

M INERAL OW NER’S INVERSE CONDEM NATION CLAIM

HELD RIPE FOR ADJUDICATION

In Maguire Oil Co. v. City of Houston, 243 S.W.3d 714 (Tex.
App.—Houston [14th Dist.] 2007, pet. filed), the court held that
the plaintiff mineral owner’s suit for inverse condemnation of his
mineral interest could proceed.

In the 1940s, the City of Houston acquired the surface rights
to land in and around the area that was eventually inundated to form
Lake Houston. Maguire acquired mineral rights around and under
the lake and, in 1991, sought from the city and was issued a per-
mit to drill at a location within 300 feet of the lake. Just before the
well was spudded, and after substantial expenditure by Maguire on
surface preparations, however, the city revoked the permit. Maguire’s
multiple proposals to relevant city departments were all rejected;
all of the city representatives maintained that a city ordinance flatly
prohibited the drilling of a well within 1,000 feet of the lake,
so that no permit could possibly issue. The trial court dismissed
Maguire’s suit on the basis that it was not ripe for adjudication. A
final decision is a prerequisite to ripeness in the context of regu-
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latory takings, and the trial court had evidently concurred with the
city that Maguire had not received a final decision because he had
not appealed to the city council.

The court of appeals disagreed with the city. The city, it point-
ed out, had contended in all other forums, and still did on appeal,
that its ordinance prohibited Maguire’s drilling the well. The re-
levant administrative decision maker had denied the permit, and
the relevant city regulations made no provision for appeal. The
case was ripe for adjudication, the court held, because Maguire
received a final administrative decision from the city, and further
action on his part would have been futile.

DAM AGES TESTIM ONY M UST BE BASED ON FACTS,
NOT M ERELY ON SPECULATIVE OR CONCLUSORY

“EXPERT”  OPINION

Retamco Operating, Inc. sold oil and gas properties to PNB
Securities, Inc. in 1984, reserving overriding royalty interests that
were convertible to working interests when the wells paid out.
Some of the properties were subsequently assigned to Paradigm
Oil, Inc. and affiliates. Retamco filed suit against Paradigm in 1999,
alleging it had not been assigned and paid on the interests to which
it was entitled. Because of Paradigm’s flagrant refusal to provide
discovery, the trial court granted Retamco’s motion for sanctions,
striking Paradigm’s pleadings and prohibiting it from opposing
Retamco’s claims. After these “death penalty sanctions” were up-
held in an earlier appeal, it was left only for Retamco to prove the
amount of its damages. This it failed to do, according to Paradigm

Oil, Inc. v. Retamco Operating, Inc., 242 S.W.3d 67 (Tex. App.—
San Antonio 2007, pet. denied).

At the hearing on damages, at which only Retamco was al-
lowed to offer testimony, its only witness was a landman, John
Thomas, who testified that he was engaged by Retamco to review
the 1984 purchase agreement, examine the leases sold under the
agreement, ascertain if Retamco had been properly paid, and de-
termine whether Retamco was entitled to further interests. He also
testified about his qualifications and stated that his testimony was
based on his experience, his review of the data, and consultation
with a petroleum engineer, Charles Graham. He then testified that
he determined the properties in which Retamco should have had
overriding royalty and reversionary working interests but did not
identify them in court. For his assessment of drilling and operating
costs for the purpose of determining when wells had paid out, he
testified that Paradigm’s charges “seemed excessive” in compari-
son to his own estimates that he considered “not very far from
what they should have been,” based on his memory and on “old
records” of wells drilled “not too far from” one of the major prop-
erties. 242 S.W.3d at 73. He then testified as to the amount of
damages, using pricing information obtained from “posted prices
. . . in various land books,” production information to which he
had access, and expected future production information for wells
in the area gathered from Graham. Id. On the basis of this tes-
timony, the trial court awarded over $5.6 million in actual dam-
ages, as well as $700,000 in attorney’s fees and $10 million in
exemplary damages against each of three affiliated defendant cor-
porations.

The court of appeals reversed the damage awards, agreeing
with Paradigm that Thomas’s testimony was speculative and con-

clusory. Expert testimony on an ultimate issue is admissible, the
court acknowledged, but to be competent it must have factual sub-
stantiation in the record. In other words, the expert must explain
how he reached his conclusion, because it is the basis of the wit-
ness’s opinion, not his qualifications or his bare opinions alone,
that can settle an issue. “Opinion testimony on damages must be
supported by objective facts, figures or data from which the amount
may be ascertained with reasonable certainty . . . [or] it is specu-
lative and conclusory and will not support a judgment.” Id. at 74
(citations omitted). Thomas, the landman, failed to specifically iden-
tify any of the facts, identify any of the data, explain how the facts
and data affected his calculations, or show any of his calculations.
After giving examples from each of several areas of the testimony,
the court held Thomas’s opinions to have been wholly speculative
and conclusory because he failed to provide factual substantiation
and to sufficiently explain how he reached his conclusions.

Fortunately for Retamco and its attorneys, the court further con-
cluded that it should remand the case for a new damages hearing
instead of rendering judgment.

RESERVATION DEFINED ACCORDING TO EARLIER DEED

HELD NOT LIM ITED TO PRIOR RESERVATION’S DURATION

The court in Corine, Inc. v. Harris, No. 06-07-0008-CV, 2008
WL 879728 (Tex. App.—Texarkana Apr. 2, 2008, no pet. h.),
construed a 1983 deed from Jack and Jo Anne Harris to Charles
L. Stephens, conveying a 528.14-acre tract of land in Johnson
County, Texas. The Harrises owned the land pursuant to a 1970
deed from Marie Stevens and her two daughters, Mary Lou Stevens
McDonald and Judy Nell Stevens Ellis, who had reserved a 1/16
royalty interest for 20 years and as long thereafter as oil, gas, or
other minerals were produced. The 1983 deed construed here in-
cluded the reservation of the following to the Harrises:

all of those royalty rights reserved by Marie Stevens, her
heirs, executors and administrators, in [the 1970 deed],
so that if the reversion described therein occurs, then the
Grantors, their heirs, executors and administrators, will
then be vested with said royalty rights described in said
deed.

2007 WL 879728 at *1.
The deed was not ambiguous, the court concluded. Its lan-

guage demonstrated an intent to reserve something to the grantors,
and their retained interest could not logically be limited to the
duration of Marie Stevens’ royalty interest, as the owners of the
grantee’s interest contended. Otherwise, the Harrises’ reservation
would have been a nullity. The Harrises did not, however, reserve
the full 1/16 royalty interest but only the half of it that had been
reserved to Marie. The words “her heirs, executors and adminis-
trators” following her name in the 1983 reservation were words of
limitation, not words of purchase, and did not refer to her two
daughters for the purpose of incorporating their interests upon re-
version.

RESERVE ESTIM ATES AND REVENUE PROJECTIONS HELD

TRADE SECRETS, PROTECTED FROM  DISCOVERY

In re XTO Resources I, LP , 248 S.W.3d 898 (Tex. App.—
Fort Worth Mar. 26, 2008, orig. proceeding), the court of appeals
decided XTO’s petition seeking mandamus relief against a trial
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court order that it produce reserve estimates and future revenue
projections in defending against a breach of contract action. The
information was, XTO asserted, confidential and proprietary, and
the plaintiffs could calculate their alleged damages from publicly
available data.

Trade secrets are privileged from disclosure under Texas Rule
of Evidence 507 if allowance of the privilege will not conceal
fraud or otherwise work injustice. The party asserting a trade se-
cret has the burden of proving that the discovery information
sough is a trade secret. If it does so, the burden shifts to the party
seeking disclosure to establish that the information is necessary
for a fair adjudication of a claim or defense.

To determine whether information is a trade secret, Texas
courts apply a six-factor test outlined in the Restatement of Torts

and adopted in In re Bass, 113 S.W.3d 735 (Tex. 2003):

(1) the extent to which the information is known outside
the business; (2) the extent to which it is known by em-
ployees and others involved in [the] business; (3) the
extent of the measures taken . . .to guard the secrecy of
the information; (4) the value of the information to [the
business] and . . . [its] competitors; (5) the amount of
effort or money expended . . . in developing the informa-
tion; [and] (6) the ease or difficulty with which the in-
formation could be properly acquired or duplicated by
others.

113 S.W.3d at 739. After noting that the plaintiffs had appeared
practically to concede the status of the information as trade secrets
at the hearing on their motion to compel discovery, the court ad-
dressed whether XTO had shown that they were. Emphasizing that
XTO carefully guarded the information against public disclosure
and that it was obtainable only by XTO personnel on a need-to-
know basis and that it maintained an entire department with a large
staff to generate and analyze it, the court held that the data were
trade secrets.

Turning to the second prong of the analysis, whether the plain-
tiffs had shown that discovery of the data was necessary to a fair
adjudication of their claims, the court observed that a requesting
party must show more than mere relevance of trade secrets: it
must show that it is reasonable to conclude that the information is
essential to a fair resolution of the suit. The test cannot be satis-
fied by general assertions of unfairness, nor is it enough to show
that the information would be useful. XTO , 248 S.W.3d at 903.
Here the plaintiffs’ expert engaged to calculate reserves for the
purpose of proving damages had testified that he “would like” to
see a full set of well logs and that these and other data would “as-
sist” and “help” him prepare his report “with the least amount of
uncertainty.” Id. at *6. This established that the data would be
helpful, not that they were necessary. Weighing the plaintiffs’
desire for information that would “assist” and “help” its expert
against XTO’s desire to maintain its competitive advantage by
protecting its trade secrets, the court held that the trial court had
abused its discretion by ordering production of the data.

DISTRICT COURT CONDEM NATION JUDGM ENT EXCEEDING

COM M ISSIONERS’ AW ARD IS VOID

In re Energy Transfer Fuel, LP, 250 S.W.2d 178 (Tex. App.—
Tyler 2008, orig. proceeding), decided a gas utility’s petition for
mandamus challenging the trial court’s judgment on its petition
for condemnation of a gas pipeline right-of-way. After the pipe-
line company filed its condemnation petition, commissioners were
appointed to consider the amount of damages to be awarded the
landowner. Once the commissioners made their report, the trial
court signed its judgment, not only awarding the landowner the
$79,813.18 the commissioners had assessed but also purporting
to impose an abandonment clause, an indemnity clause, and per-
petual liability against Energy Transfer for restoration of the prop-
erty. The trial court was without jurisdiction to do this, the court of
appeals held, and its purported condemnation judgment was void.

Any power of the court in an eminent domain proceeding
depends on the eminent domain statute, the court began. When a
condemnation petition is filed, the property code requires the
appointment of disinterested special commissioners, whose power
is likewise limited to filing an award of fair compensation. There-
upon, if no party files timely objections to the commissioners’
findings, the trial court must, as a ministerial function, render
judgment based on the award; it lacks jurisdiction to do otherwise.
Where the trial court fails to enter a judgment conforming to the
commissioners’ award, that judgment is void. Accordingly, the
court of appeals conditionally granted mandamus relief, to issue
unless the trial court vacated its judgment and entered a new one
adopting the commissioners’ award without any court-imposed
additional provisions.

GAS WELL DRILLING M UST ACCOM M ODATE EXISTING AND

PLANNED SURFACE USE FOR LANDFILL

After a trip through the appellate system in a suit over the
location of the Holmes “A” Gas Unit Well No. 8, the same parties
were back before the court of appeals, arguing largely the same
issues about Well No. 9, in Valence Operating Co. v. Texas Genco,

LP, No. 10-06-00252-CV, 2008 WL 553220 (Tex. App.—Waco
Feb. 27, 2008, no pet. h.). As in the earlier case, Valence sought
to drill a gas well in the area dedicated by Texas Genco to use as
a landfill for disposal of ash produced at its coal-fired electrical
generation plant. Valence here appealed a trial court injunction
against its drilling at its desired location in the landfill area.

Under the accommodation doctrine as it has developed in
Texas, an oil and gas operator may use as much of the surface as
is reasonable necessary in its operations but must accommodate
existing surface uses by way of reasonable alternative methods if
available. 2008 WL 553220 at *3. The prior decision concerning
Well No. 8, Texas Genco, LP v. Valence Operating Co., 187
S.W.3d 118 (Tex. App.)Waco 2006, pet. denied), established that
Texas Genco’s existing surface use could be considered to involve
the entire area of its landfill, including the portions in which no
ash had yet been deposited. In this case the area where Valence
wanted to locate its No. 9 well likewise was within the landfill’s
“footprint.” Although ash had not yet been placed there, some
preparation had begun, and Texas Genco’s inability to use the lo-
cation would reduce the remaining life of the landfill area as a
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whole by about 20%. On that basis Valence was required to ac-
commodate the surface use there.

The other principal issue raised by Valence was whether it
could be required, as it asserted the injunction did, to drill direc-
tionally from a surface location outside the lease or pooled gas
unit that contained its bottom hole objective. The court did not
reach the issue. Texas Genco’s aim was not to force Valence to
drill outside the boundary of its Holmes Unit but only to place its
surface location outside the area to be used for ash disposal. It had
presented evidence of several on-unit locations acceptable to it
that the jury could have found to provide Valence reasonable access
by directional drilling.

DISM ISSAL ON PLAINTIFF’S REFUSAL TO JOIN

M INERAL OW NERS AS PARTIES UPHELD

In Longoria v. Exxon Mobil Corp., No. 04-06-00474-CV,
2008 WL 227970 (Tex. App.—San Antonio Jan. 30, 2008, pet.
filed), the court of appeals affirmed the dismissal of the Lon-
gorias’ suit to establish their title to a one-half mineral interest in
9,200 acres in South Texas on the basis of their ancestors’ adverse
possession over a century ago.

The principal defendants in the suit were eleven energy com-
panies who held oil and gas leases on parts of the area. The plain-
tiffs did not sue the owners of the leased mineral interests they
claimed, but only their lessees, and did not sue the owners of
royalty interests their claims would negate if proven. The defen-
dants filed motions to compel joinder of all persons having record
title to mineral and royalty interests in the land. After the hearing
on the motion, the trial court expressed concern that the judgment
the plaintiffs sought could impair the interests of absent surface
and mineral owners and signed an order abating the case for six
months so the parties could amend their pleadings or join addi-
tional parties. After the abatement period the Longorias had not
joined any of the mineral or royalty owners. Instead, although
their pleadings alleged that they owned an unleased undivided
one-half mineral interest, they pled that they were not making a
claim to any interest owned by a non-party. Recognizing that es-
tablishment of that interest against an oil and gas lessee defendant
would have the effect of reducing by half its royalty obligation to
others, the plaintiffs stipulated that their interest would be bur-
dened by the lessees’ non-party royalty obligations for as long as
production continued. On motion by the defendants, the trial court
thereupon dismissed all of the plaintiffs’ claims because of their
failure to join absent mineral owners.

The court of appeals rested its analysis of the dismissal on
Texas Rule of Civil Procedure 39(a), which provides that a person
subject to service of process shall be joined if (1) his presence is
needed to adjudicate the dispute and accord complete relief to
those already parties; (2) his ability to protect his interests may be
impaired or impeded if he is absent; or (3) his absence leaves one
already a party subject to a substantial risk of multiple or incon-
sistent obligations. Although the rule is stated in mandatory terms,
the court pointed out, there is no arbitrary standard or precise for-
mula for determining whether a particular person falls within its
ambit. The court of appeals was called upon, therefore, to rule on
whether the trial court had abused its discretion in making this
determination.

The Longorias argued that they had pled their causes of ac-
tion and remedies in such a way that complete relief could be ac-
corded among those already parties without impairing the interests
of the absent owners and, therefore, that their joinder was unnec-
essary. Because they had stipulated that their interests would be
burdened by non-parties’ royalty interests for the duration of pro-
duction, they maintained that those interests would not be im-
paired, and that the leased mineral owners’ possibilities of reverter
would not be affected because those interests were remote, contin-
gent interests of no real ascertainable value. Moreover, they argued,
the relief they sought could not impair non-parties’ interests be-
cause it would not be binding on them.

The court of appeals disagreed. Regardless of whether a judg-
ment declaring the Longorias owned an undivided one-half of the
minerals would be binding on the absent lessors, it was within the
trial court’s discretion to find that such a judgment could impair
the absent lessors’ ability to convey their interests. The judgment
sought by the plaintiffs, even if not technically binding on the ab-
sent lessors, royalty interest owners, and unleased mineral owners,
would cloud their title, and it was within the trial court’s discret-
ion to conclude that they should have the opportunity to defend
their title and that disposition of the case in their absence could,
as a practical matter, impair their ability to protect their interests.
The court further concurred with the energy company defendants
that proceeding without the absent royalty owners would leave
them at risk of incurring multiple or inconsistent obligations. Pur-
suant to the plaintiffs’ stipulation that their interests would con-
tinue to be subject to non-party royalties, the energy companies
would be entitled, on judgment for the plaintiffs, to halve their
royalty payments. Yet, because their lessors would not be bound
by the judgment, they could continue to look to their lessee for
payment of the entire amount due under their leases. The trial
court, concluded the court of appeals, was guided by sound prin-
ciples and did not abuse its discretion in finding that the energy
company defendants’ lessors, the owners of royalty interests, and
the owners of mineral interests in the unleased part of the 9,200
acres should all be joined as parties. The trial court further acted
within its discretion in dismissing the case because the Longorias
failed to join the absent owners after being given ample oppor-
tunity to do so.

The rule upheld here might be distilled to be that a plaintiff
should not be free to adversely affect the title to a tract by picking
and choosing which owners to sue or not sue. The court’s decision
may to some seem to require too much of the plaintiffs, but it was
correct in the basic concerns it addressed.

PREFERENTIAL RIGHT INVOKED BY PACKAGE SALE

INVOLVING OTHER PROPERTIES; HOLDER NEED NOT M EET

NON-PRICE TERM S

The court in Navasota Resources, L.P. v. First Source Texas,

Inc., 249 S.W.3d 526 (Tex. App.—Waco 2008, no pet. h.), re-
versed a summary judgment of the trial court and rendered judg-
ment enforcing a preferential right to purchase provision of an
operating agreement.

Navasota and First Source were the parties to an operating
agreement, on AAPL Form 610-1989, covering the “Hilltop Pros-
pect.” It contained a provision that if any party desired to sell all
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or any part of its interest in the area covered by the agreement, it
must first give notice to the other party or parties, with full infor-
mation concerning its proposed disposition, whereupon the others
would have the right, exercisable within ten days, to purchase for
the stated consideration on the same terms and conditions. First
Source and its parent company, Gastar Exploration, Ltd., entered
into an agreement with Chesapeake Energy Corporation and its
affiliate Chesapeake Exploration Limited Partnership under which
(1) Chesapeake would purchase 19.9% of the outstanding shares
of Gastar; (2) Chesapeake would purchase 33.33% of First Source’s
working interest in the Hilltop Prospect for $700 per net acre and
would carry a portion of First Source’s share of the drilling costs
for several test wells; and (3) Chesapeake and Gastar would form
an area of mutual interest (AMI) consisting of 13 East Texas coun-
ties. First Source notified Navasota of the Chesapeake purchase
offer and the accompanying obligation to carry a portion of First
Source’s drilling costs, but it failed to mention Chesapeake’s agree-
ment to buy shares of the company or the 13-county AMI. After
Navasota responded that it intended to exercise its preferential
right, First Source sought to rescind its original notice, explaining
that Navasota must, to exercise its preferential right, agree not only
to the acreage purchase and additional drilling costs but also to
the stock purchase and the AMI. Navasota insisted it had a bind-
ing purchase contract based on its response to First Source’s ini-
tial notice, and filed suit to enforce it. First Source and Chesapeake
proceeded with their closing and were granted summary judgment
by the trial court.

The court of appeals reviewed the law generally applicable
to the exercise of preferential rights and then addressed whether
the preferential right at issue here was invoked notwithstanding
that the transaction was a “package deal” involving properties other
than those subject to the operating agreement. The majority rule
among the states whose courts have addressed the issue, according
to the court, is that an offer to purchase property subject to a pref-
erential right as part of a package deal involving multiple proper-
ties or a larger tract of land does not invoke the preferential right
provision. Texas courts, however, have uniformly followed a con-
trary line of cases reasoning that such a conclusion would too
easily permit an owner and prospective purchaser to destroy valu-
able, bargained-for contractual rights. Thus, the preferential right
applied to the sale of the Hilltop Prospect properties notwith-
standing that other assets were included in the sale.

First Source and Chesapeake pointed out that under the oper-
ating agreement, a party desiring to exercise its preferential right
must agree to purchase the interest being sold “on the same terms
and conditions” as a third party has agreed to purchase, and ar-
gued that the stock purchase and 13-county AMI were “terms and
conditions” to which Navasota would have been obligated to agree
in order to validly exercise the preferential right. Navasota res-
ponded that these were not “terms and conditions” of the sale but
rather separate transactions. Siding with Navasota, the court de-
clared that virtually every authority of which it was aware agreed
that the holder of a preferential right cannot be compelled to pur-
chase assets beyond those within the scope of the agreement cre-
ating the preferential rights. It went on to distinguish cases in
which holders of preferential rights were required to meet con-
ditions contained in third-party offers other than pricing terms. To
this court the rule seems to be that one seeking to exercise a pre-

ferential right need only meet conditions that are directly related
to the sale of the property to which the right applies, and it held as
a matter of law that First Source could not require Navasota to
purchase Gastar stock or enter into a 13-county AMI.

The court had little difficulty with First Source’s and Chesa-
peake’s argument that Navasota’s preferential right constituted an
unreasonable restraint on alienation. Consistently with the Restate-
ment of Property, it observed, Texas courts have without excep-
tion upheld provisions like the one at issue here as reasonable.

Turning finally to whether the court should grant Navasota
specific performance, the court addressed First Source’s and Chesa-
peake’s contention that there was a genuine issue of material fact
concerning the true value of the working interests Navasota sought
to obtain. The value of the Hilltop Prospect acreage was substan-
tially higher than that reflected in their agreement, they urged,
because the low valuation took into account the agreement’s other
terms (i.e., the stock purchase and the AMI). Although some courts
in other jurisdictions have agreed with this approach, the court
acknowledged, the Texas courts appear to follow a different one,
namely, that the seller should be held to the allocated price pur-
suant to its agreement to sell absent affirmative evidence of bad
faith or of some other improper basis for the allocated price. While
First Source and Chesapeake might be correct that awarding Nava-
sota specific performance at $700 per acre would allow it to ac-
quire the Hilltop Prospect acreage at less than its true value, the
preferential right provision did not require the holder of the right
to pay true value or fair market value; it only required that the
holder match the third-party offer.

M INERAL CONVEYANCE HELD NOT DEFEATED BY

TECHNICAL APPLICATION OF RULE AGAINST PERPETUITIES

OR WORDING OF DEED

The court in Bowers v. Taylor, No. 01-05-00667-CV, 2007
WL 1299440 (Tex. App.—Houston [1st Dist.] May 3, 2007, no
pet.), construed a 1927 deed, executed while a 1919 oil and gas
lease was in effect and conveying a 1/40 royalty interest in pro-
duction under the lease. The deed, from Taylor’s predecessors
in interest to Marrs McLean, also the lessee under the lease and
Bowers’s predecessor in interest, went on to provide as follows:

But it is understood that if said lease should be forfeited,
then the one fortieth (1/40) royalty interest covering all
the land herein before described shall be cancelled and
in lieu thereof and in subdivision [sic] therefor, the said
Marrs McLean is to become vested with one-third (1/3)
interest in the fee title in and to the oil, gas and minerals
in all portions of said above described tracts that are now
owned by the grantors herein in severally [sic] or in un-
divided interest. The intent of this transfer being to trans-
fer to Marrs McLean one-third (1/3) interest in the min-
erals, rights and royalty in the foregoing tracts of land
that is shown by the deed records of Galveston County
to belong to the grantors herein.

2008 WL 1299440 at *1. Production under the 1919 lease ended
in 1988, and it expired. After Taylor and Bowers executed new
leases and production recommenced, Taylor filed suit contending
that the 1927 deed had conveyed no interest after expiration of the
lease, and she was granted summary judgment on the bases that
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the purposed conveyance was void under the rule against perpe-
tuities and that the 1919 lease, though expired, had not been “for-
feited” so that the condition precedent to the grant had never been
fulfilled. The court of appeals reversed the summary judgment.

Construing the deed from its four corners and construing the
deed and the earlier lease together since they involved the same
parties and related to the same transaction, the court concluded
that the deed intended a transfer of one-third of the grantor’s
possibility of reverter so that the rule against perpetuities was not
implicated. The words “will become vested” should not be taken
in isolation as conclusively delaying the grant until the occurrence
of some uncertain future event, the court maintained, pointing
to the deed’s recital of intent to transfer the interest without
any mention of a future contingency. This recital, and the deed’s
habendum clause stating that the grantee was to take “the above
described mineral and royalty interests,” with no mention of any
delay or contingency, were enough for the court to distinguish
Peveto v. Starkey, 645 S.W.2d 770 (Tex. 1982), in which the deed
at issue expressly stated that the conveyance itself would become
“effective only upon” the expiration of an oil and gas lease with
no expression of any contrary intent.

The court then dealt with Taylor’s argument that no forfeiture
of the 1919 lease had occurred, so that the condition precedent to
the grant of the one-third mineral interest had not been met. The
court acknowledged that in a technical sense the termination of a
lease on cessation of production is not a forfeiture, but it held that
the term “forfeit” was here used more broadly. The 1919 lease it-
self, the court pointed out, used the word “forfeiture” to refer to
the results of failure to begin operations or to pay delay rentals,
each of which would have led to automatic termination of the
lease by its own terms. The court again noted its earlier con-
clusion that the deed, taken as a whole, evidenced the parties’
intent to transfer a possibility of reverter, which would take effect
at the termination of the lease for any reason, including cessation
of production. The word “forfeit,” as used in the deed, properly
included termination for lack of production.

U T A H  —  M I N I N G

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

LEGISLATIVE UPDATE

On March 14, 2008, Governor Jon M. Huntsman, Jr., signed
into law the Coal Mine Safety Act (the Act). Utah Code Ann.
§ 40-2-101 et seq. This is the first piece of legislation enacted in
the aftermath of the August 2007, Crandall Canyon Mine disaster
in Emery County, Utah. The Act is modest in scope and in ambi-
tion, and primarily serves to formalize the state’s relationship with
the federal Mine Safety and Health Administration (MSHA) by
creating the Utah Office of Coal Mine Safety (the Office). Utah
Code Ann. § 40-2-201. The Office is charged with directing the
state’s efforts to promote coal mine safety, and must participate
with MSHA in all accident investigations. Utah Code Ann. 40-2-
301(1). The Act, however, does not otherwise define the Office’s
degree of involvement in accident investigations.

In matters of prevention, the Act creates an anonymous re-
porting mechanism for a “possible unsafe condition” in Utah coal
mines and outlines several courses of action the Office may take
in response to a report of an unsafe condition. Utah Code Ann.
§ 40-2-302. Upon receipt of the information, the Office is author-
ized to: (1) notify MSHA; (2) notify other appropriate federal,
state, or local government agencies; (3) contact the operator of the
mine; or (4) refer the information to the Office’s Mine Safety Tech-
nical Advisory Council (the Council). Utah Code Ann. § 40-2-302(1).
Informants are protected from adverse action on the part of coal
mine operators. Utah Code Ann. § 40-2-302(3).

The Council meets quarterly in order to advise and make rec-
ommendations to the Office and state legislature on matters per-
taining to coal mine safety, including coal miner certification, pre-
vention of coal mine accidents, and effective emergency response.
Utah Code Ann. § 40-2-203(5) and (8). Each year, the Council,
Office, and Labor Commission (Commission) must deliver to the
governor and legislature a report which includes: (1) a description
of any major coal mine accidents or emergencies; (2) a statement
of actions taken by the Office, Commission, or Council to imple-
ment the Act; (3) a summary of confidential reports of alleged
unsafe mine conditions and office’s responses; (4) recommen-
dations for additional actions to promote safety; and (5) any other
items deemed appropriate by the Commission, Council, or Office.
Utah Code Ann. § 40-2-303(2).

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOM ING SUPREM E COURT FINDS REASSIGNM ENT CLAUSE

DOES NOT APPLY ONCE LEASE TERM  IS EXTENDED

BY PRODUCTION

In Stone v. Devon Energy Production L.P., 2008 WY 49, 181
P.3d 936 (Wyo. 2008), the Wyoming Supreme Court interpreted
a reassignment clause in a situation where the lease was not lost
but was extended by production. Stone and Loundagin each owned
a 50% operating rights interest in a state oil and gas lease (the lease)
with a five-year primary term. One and a half years after issuance
of the lease, the lessees assigned to Carpenter their interests in the
lease from the surface to 1,000 feet, reserving an overriding roy-
alty. Carpenter drafted a letter agreement concerning the exchange
that provided that “Carpenter shall offer reassignment to Stone
one year prior to the expiration of each lease.” 181 P.3d at 938.
The Exhibit A attached to the letter agreement listed each of the
leases covered and their respective “expiration dates.” The date
listed for the lease was April 2, 2002, the expiration date for the
primary term of the lease.

In May of 2000, the parties entered into a supplemental agree-
ment in which Devon acquired the interest assigned to Carpenter,
with Carpenter retaining 10%. At the time of the supplemental
agreement there was no production on the lease. The supplemental
agreement modified and amended parts of the letter agreement,
including the reassignment provision. The reassignment clause in
the supplemental agreement provided:
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All assignments naming Devon as provided for in this
Supplemental Agreement shall, in addition provide that
the said Assignee and its successors and assigns shall offer
in writing to Stone Exploration, Inc. for the benefit of
the Assignor, a reassignment of all its rights under any of
the leases and lands referred to herein not later than 6

months prior to the expiration of each such lease.

181 P.3d at 939 (emphasis added).

Devon and Carpenter did not offer to reassign to Stone the
operating rights under the lease six months prior to the expiration
of the lease’s primary term. Stone wrote a letter to Devon request-
ing compliance with the reassignment clause. Devon responded by
pointing out that the purpose of the clause is to prevent expiration
of the lease and that Devon planned to take action necessary to
prevent the lease from expiring. Because Devon intended to take
action to prevent the lease from expiring, Devon did not think that
notice to Stone or a reassignment offer were due. Devon began
drilling operations in March 2002, and completed the well as a
producer the following month.

With Devon and Carpenter continuing to produce the well, in
2006, Stone and Loundagin filed suit in district court for eject-
ment, specific performance, breach of contract, trespass, conver-
sion, an accounting, and injunctive relief. Stone and Loundagin
filed for partial summary judgment on the ejectment and breach
of contract claims. Devon and Carpenter moved for summary judg-
ment on the breach of contract claim contending that, because a
producing well was drilled and completed on the lease, the lease
was extended beyond its primary term such that no reassignment
was required.

The district court granted the motion of Devon and Carpenter
and denied that of Stone and Loundagin. The district court found
that the term “expiration” in the reassignment clause must be con-
sidered in light of the lease terms. As long as the lease term had
not expired because the lease had been extended by drilling, test-
ing, completion, or production, Devon and Carpenter were under
no obligation to offer a reassignment. 181 P.3d at 940.

On appeal to the Wyoming Supreme Court, all parties agreed
that the purpose of the reassignment clause was to avoid the loss
of the lease. The Wyoming Supreme Court reasoned that if the
clause were interpreted to mean that notice had to be given six
months prior to the actual expiration of the lease, as argued by
Devon and Carpenter, then the lease would have to expire before
it could be determined when reassignment had to be offered. Once
the lease expired it would not be possible to timely offer reassign-
ment. Because the court would not interpret the reassignment
clause in a manner that it said would render the clause meaning-
less, the court held that Devon and Carpenter were required to
offer reassignment of the lease on or before October 2, 2001. The
court considered the context in which the clause was written, the
surrounding circumstances, the subject matter, and the purpose of
the agreement to find that the term “expiration” meant the expira-
tion of the primary term of the lease. The court found that the best
evidence of the parties’ intent was found in the Exhibit A to the
letter agreement that identified the lease expiration date as April 2,
2002.

The court noted that the reassignment clause at issue was
unique in its provisions and differed from the more typical clause

that provides for reassignment “if the assignee desires to surren-
der” the lease. By contrast, stated the court, this reassignment
clause was a firm obligation with no element of intent. Although
the Wyoming Supreme Court held that the district court’s inter-
pretation was in error, the trial court’s judgment was upheld on
other grounds. In reviewing the case law for claims based on a
breach of the reassignment clause, the Wyoming Supreme Court
found that courts have unanimously held that the measure of dam-
ages is the value of the lease at the time the lease expired. Since
the lease in this case did not expire, and the assignors received the
overriding royalties bargained for, Stone and Loundagin incurred
no damages. The court noted that it found no cases in which an
overriding royalty owner was found to have been damaged when
the lease did not terminate.

The Wyoming Supreme Court went on to note that Stone and
Loundagin, at the time of their demand for reassignment, could
have sought injunctive relief or specific performance and, had the
elements been proven, the district court could have ordered re-
assignment. The court stated that, similar to the breach of contract
claim, the remaining counts of conversion, ejectment, and trespass
could not be easily established.

As pointed out in the dissenting opinion, the court decided
that the reassignment clause was triggered by the expiration of the
primary term, not the expiration of the lease. However, there are
other ways the lease could terminate, and which, under the ma-
jority opinion, would not trigger the reassignment clause, even
though the parties may have considered the clause to apply in
those situations. Under the majority view, Stone and Loundagin
would have only one opportunity to save the lease, based solely
on the expiration date of the primary term. The dissent argued that
the majority’s interpretation of the clause limited its application
in a way that alters the rights of the parties.

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

PROVINCE OF BRITISH COLUM BIA BARS EXPLORATION AND

DEVELOPM ENT OF URANIUM  RESOURCES

On April 24, 2008, the Province of British Columbia an-
nounced that it will not support the exploration and development
of uranium in British Columbia and that it is establishing a “no
registration reserve” under the Mineral Tenure Act for uranium
and thorium. The “no registration reserve” will ensure that any
future claims do not include the rights to uranium. Government
also pledged to ensure that all uranium deposits will remain un-
developed. Currently, there is no uranium mining in British Co-
lumbia, although several exploration projects will be impacted by
the policy change. Development and mining of uranium in Canada
is regulated by the federal government through the Canadian Nu-
clear Safety Commission. Press Release, Ministry of Energy, Mines
& Petroleum Resources, Government Confirms Position on Ura-
nium Development (April 24, 2008), available at http://www.gov.
bc.ca.
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ENVIRONM ENTAL DAM AGE CLASS ACTION TO PROCEED

TO TRIAL

On November 18, 2005, Ontario’s Court of Appeal certified a
$750 million class-action suit alleging damages from environmen-
tal contamination caused by an Inco refinery in a southwestern
Ontario community. Pearson v. Inco. Ltd. (2005), 205 O.A.C. 30.
Inco sought leave to appeal the Court of Appeal’s decision in
February 2006. Leave to appeal to the Supreme Court of Canada
was denied in June 2006. Pearson v. Inco Ltd. (2006), 225 O.A.C.
397.

Because this case is believed to be the first class action cer-
tified for long-term environmental damage in Canada, it may well
set an important precedent. The case arises as a result of a report
that was released by the Ontario Ministry of the Environment in
September 2000, stating that Inco had discharged contaminants
into the natural environment that posed a risk to the environment
and to human health for some of the residents of Port Colborne.
The claim alleges that the release of this report had a serious im-
pact upon property values in the Port Colborne area. Pearson v.

Inco (2002), 33 C.P.C. (5th) 264.

Following several years of trial preparation and discovery, the
two-month long common issues trial is scheduled to take place in
September 2008, in Welland, Ontario.

COURT GRANTS CANADA LEAVE TO BRING OPPRESSION CLAIM

In Yukon and Canada v. B.Y.G. Natural Resources Inc., 2007
YKSC 02, the Yukon Supreme Court granted the Canadian gov-
ernment leave to pursue the oppression remedy as a mechanism
to pierce the corporate veil and hold individuals accountable for
mining practices with serious environmental repercussions.

The events leading up to this significant decision unfolded as
follows. For a period of three years, an Ontario incorporated mining
company called B.Y.G. Natural Resources Inc. (BYG) operated
a gold and silver mine near Whitehorse in the Yukon Territory.
Between October 28, 1996 and February 10, 1999, BYG was
issued 16 formal directions for breaching the terms of its water
license, yet failed to follow the directions to remedy its environ-
mental problems. Finally, on February 18, 1999, operations ceased
by order of the government of Canada and between July, 1999,
and March, 2006, Canada spent $10.7 million dollars on site re-
mediation. Environmental clean-up costs are estimated as high as
$23 million dollars.

As a result of the water license violations, three criminal char-
ges were laid against BYG in the Territorial Court of the Yukon.
BYG was convicted on all three charges and received the max-
imum fine of $100,000 dollars on each count, the judge stating
that BYG had “demonstrated an attitude consistent with raping
and pillaging the resources of the Yukon,” and describing BYG
as “inept, bumbling, amateurish and possibly negligent.” 2007
YKSC 02 at ¶¶ 10-11.

Section 248 of the Ontario Business Corporations Act, R.S.O.
1990, c.B.16 allows a complainant to make an application to the
court in respect of a corporation whose conduct is oppressive or
unfairly prejudicial to, among other things, a creditor. From a suc-
cessful claim of oppression comes a variety of potential remedies,
including monetary damages, appointing a receiver, dissolving a

corporation, or amending the charter documents of the corpora-
tion. Further, the oppression remedy allows a court to assess the
personal relationships that exist between companies.

In an attempt to recover some of the money spent on repair-
ing the environmental damage, Canada obtained a receivership
order which appointed a Receiver Manager and Interim Receiver
over all of BYG’s assets during bankruptcy proceedings. Two
secured creditors, Ellake Services and Cosman, subsequently ap-
plied to the Yukon Supreme Court to remove certain shares held
by BYG from the receivership, and take action against the Interim
Receiver in respect of the shares it had already sold. Notably,
these secured creditors were in fact companies controlled by the
former principals of BYG and their families, and the activity to
purchase the security had taken place as the mine was in the proc-
ess of being abandoned. Accordingly, Canada sought to bring a
claim of oppression against BYG and others in order to set aside
the claimed security held directly or indirectly by former officers
and directors of BYG.

The court first concluded that for the purpose of pursuing the
oppression remedy and in light of the costs of environmental re-
mediation, it considered Canada to be a creditor. Then, citing as
considerations the non arms-length relationship between Ellake
Services/Cosman and BYG, the other competing creditors, and
the circumstances under which BYG operated the mine, the court
concluded there was sufficient evidence to grant Canada leave to
bring an oppression application against BYG in Ontario.

CANADA SEES FIRST CORPORATE CONVICTION

UNDER AM ENDED CRIM INAL CODE PROVISIONS

In December 2007, Canada saw its first corporate conviction
under the 2004 Bill C-45 amendments to the Canadian Criminal
Code. As previously reported, Bill C-45 amended section 217.1
of the Canadian Criminal Code to require corporations and other
organizations to take reasonable steps to prevent bodily harm to
persons, including workers and the public. The Bill authorizes fines
without specific limits upon conviction in the event that the Crown
has proceeded by way of indictment.

The events leading to this conviction are as follows. While
working for a manufacturer of concrete blocks called Transpavé
Inc., a 23 year-old worker was fatally crushed while attempting to
clear a jam from a block-stacking machine after entering the ma-
chine’s moving area. R.c. Transpavé Inc., 2008 QCCQ 1598. In-
vestigations revealed that the light curtain guarding system, which
should have interrupted power to the equipment when approached,
was disabled at the time of the accident. In fact, subsequent inves-
tigation revealed that the safety mechanism had been disabled for
most of 2004 and 2005, and that a member of management had
known the system was disabled but had taken no action to remedy
the situation. It was further determined that the employee had not
been properly informed of the dangers posed in attempting to un-
jam blocks. As a consequence, Transpavé Inc. pleaded guilty to
a charge under the Canadian Criminal Code of criminal negli-
gence causing death.

Bill C-45 came about largely in response to a failed attempt
by the police and government of Nova Scotia to secure a cor-
porate conviction in the 1992 Westray coal mining disaster, which
killed 26 miners. This case is unique because past efforts to prose-
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cute corporations for criminal negligence following workplace
fatalities have generally been unsuccessful.

NAFTA  CASE ALLEGES “ANTI-FOREIGN”  BIAS

BLOCKED QUARRY

On Feb. 5, 2008, Bilcon Inc., an American construction firm,
launched a challenge under the North American Free Trade Agree-
ment (NAFTA) that claims an environmental review panel had an
anti-foreign bias when it recommended against allowing a quarry
in western Nova Scotia. Bilcon had proposed a basalt quarry on
a 152 hectare site approximately 30 kilometers southwest of Digby
at White Point, N.S. The quarry was bitterly opposed by a local
citizens group.

The claim seeks $188 million in compensation. Among other
things, Bilcon claims unequal treatment based on the lengthy pro-
ject approval process as compared to the much shorter timelines
for approval of similar projects during the same time period. Bilcon
also claims that the regulatory and process requirements continu-
ally changed during this period, and that the environmental panel’s
“biased, flawed recommendations” were eventually followed with-
out question.

The case will likely focus on whether the company received
“fair and equitable” treatment as defined under Section 11 of
NAFTA. The trade dispute process can take up to two years to
complete.
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P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

COURT OVERRULES IBLA  IN A COM M ON VARIETIES CASE

A federal district court in Colorado recently overruled a de-
cision of the Interior Board of Land Appeals (IBLA) that a lime-
stone deposit used as a soil amendment was a common variety and
thus not locatable under the General Mining Law. Pitkin Iron

Corp. v. Kempthorne, 554 F. Supp. 2d 1208 (D. Colo. 2008). The
case involved what the IBLA characterized as a question of “first
impression”—whether use of limestone as a soil additive estab-
lished the material as an uncommon variety. United States v.

Pitkin Iron Corp., 170 IBLA 352, 372, GFS(MIN) 30(2006). As
reported in Vol. XXIV, No. 1 (2007), of this Newsletter, the IBLA
concluded that such a use does not necessarily make the material
an uncommon variety and held that the limestone deposit in ques-
tion was a common variety.

The Common Varieties Act, 30 U.S.C. § 611, removed de-
posits of common varieties of stone and other material from lo-
cation under the Mining Law, providing that common varieties do
not include deposits that are valuable because the deposit has “some
property giving it distinct and special value.” The legislative his-
tory of the statute specifically addressed limestone, excluding
from the definition of common varieties “limestone suitable for
use in the production of cement, metallurgical or chemical-grade
limestone . . . and the like.” Pitkin, 170 IBLA at 356. This obser-
vation was later codified in the agency’s regulations, former 43
C.F.R. § 3711.1(b), and then amended to provide: “Limestone of
chemical or metallurgical grade, or that is suitable for making
cement, is subject to location under the mining laws.” 43 C.F.R.
§ 3830.12 (b)(5)(d) (2007). A 1969 Solicitor’s Opinion defined
metallurgical or chemical grade limestone as limestone that aver-
ages 95% or more total calcium and magnesium carbonates. Uni-

ted States v. Pfizer & Co., 76 I.D. 331 (1969).

In 1969, the Ninth Circuit, in McClarty v. Secretary of the

Interior, adopted a five-part test that has become the standard for
determining whether a deposit is an uncommon variety:

(1) there must be a comparison of the mineral deposit in
question with other deposits of such minerals gener-
ally;

(2) the mineral deposit in question must have a unique
property;

continued on page 2

E N V I R O N M E N T A L  I S S U E S

S T E V E N  E .  M A R L I N

—  R E P O R T E R  —

NINTH CIRCUIT PANEL REJECTS EPA’S STORM  WATER

PERM IT EXEM PTION FOR SEDIM ENT AT OIL AND GAS SITES

In a ruling with potentially significant ramifications to oil and
gas exploration and production activities in states within the Ninth
Circuit when the U.S. Environmental Protection Agency (EPA)
issues storm water permits, a Ninth Circuit panel issued a 2-1
decision on May 23, 2008, vacating EPA’s 2006 permitting ex-
emption for discharges of sediment from oil and gas construction
activities. Natural Resources Defense Council v. E.P.A., 526 F.3d
591 (9th Cir. 2008) (NRDC). This case represents the latest chap-
ter in the contentious history of regulation of storm water dis-
charges associated with oil and gas operations under the Federal
Water Pollution Control Act (Clean Water Act or CWA). 33
U.S.C. §§ 1251-1387.

The Clean Water Act establishes the National Pollutant Dis-
charge Elimination System (NPDES), under which EPA or au-
thorized states require permits for any point source discharges of
pollutants to navigable waters, including storm water discharges.
33 U.S.C. § 1342. Through the Water Quality Act of 1987, Con-
gress amended the Clean Water Act by adding § 402(l)(2) & (p).
33 U.S.C. § 1342(l)(2) & (p). Section 402(p) requires a permit for
storm water discharges that EPA or the authorized state deter-
mines contribute to a violation of water quality standards. Section
402(l)(2), the statutory provision at issue in this case, exempts
from NPDES permitting requirements certain storm water dis-
charges from oil and gas operations and activities, as follows:

The Administrator shall not require a permit under this
section, nor shall the Administrator directly or indirectly
require any State to require a permit, for discharges of
storm water runoff from mining operations or oil and gas
exploration, production, processing, or treatment opera-
tions or transmission facilities, composed entirely of flows
which are from conveyances or systems of conveyances
(including but not limited to pipes, conduits, ditches, and
channels) used for collecting and conveying precipita-
tion runoff and which are not contaminated by contact
with, or do not come into contact with, any overburden,
raw material, intermediate products, finished product, by-

continued on page 4
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(3) the unique property must give the deposit a distinct
and special value;

(4) if the special value is for uses to which ordinary
varieties of the mineral are put, the deposit must
have some distinct and special value for such use;
and

(5) the distinct and special value must be reflected by
the higher price which the material commands in the
market place.

408 F.2d 907, 908 (9th Cir. 1969).

In arguing that its limestone satisfied the McClarty test, Pitkin
relied on the fact that, unlike the kind of limestone that is used as
cement aggregate or road base, its deposit had a calcium carbon-
ate percentage of greater than 85%, qualifying it to be used as a
soil amendment to neutralize acidic soil at mine reclamation sites.
Pitkin argued that this unique quality of its limestone deposit
made it an uncommon variety, because the material could be sold
at a premium over limestone deposits with lower carbonate val-
ues. In a lengthy discussion, the IBLA rejected the contention,
concluding that using limestone as a soil amendment was not
uncommon and that there was an ample supply of limestone in the
area suitable for that use. 170 IBLA at 386-87. The Board noted
that because soil amendment was a common use, Pitkin could
prevail only by establishing that its deposit had a unique property
giving it a distinct and special value in that use. In IBLA’s view,
Pitkin failed to make that showing, because its limestone was no
more suitable as a soil additive than other similar limestone wide-
ly available in the area. Id. at 395-98.

The federal district court reversed, concluding that the burden
of proof was with the government, which failed to establish a pri-
ma facie case that the limestone was a common variety. In the
court’s view, both the government and IBLA were wrong in com-
paring the limestone Pitkin sold for use in neutralizing acidic soil
to other limestone deposits sold for the same use. The court main-
tained that the only common variety uses for limestone are as
cement aggregates and road base. Kempthorne, 554 F. Supp. 2d
at 1215-16. Because the record reflected a significantly greater
value for limestone sold as a soil neutralizing agent than for lime-
stone sold for building purposes, the court concluded that the
government failed to establish a prima facie case that the soil-
neutralizing limestone did not have a “unique property giving it
a distinct and special value.” Id. at 1216.

TENTH CIRCUIT ADHERES TO WATT V. WESTERN NUCLEAR

In 1983, the U.S. Supreme Court ruled that sand and gravel
were reserved to the United States under mineral reservations con-
tained in patents issued pursuant to the Stock-Raising Homestead
Act (SRHA). Watt v. Western Nuclear, Inc., 462 U.S. 36 (1983).
In recent years, surface owners have attempted to limit the scope
of that ruling to reservations made under the SRHA, with mixed
results. For example, in 2004, a surface owner successfully ob-
tained a Supreme Court ruling that sand and gravel were not re-
served under patents issued under the Pittman Underground Water

Act of 1919. BedRoc Ltd., LLC v. United States, 541 U.S. 176
(2004). More recently, a surface owner was unsuccessful in ar-
guing that sand and gravel were not reserved under the Small
Tract Act. New West Materials LLC v. Interior Board of Land
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Appeals, No. 05-2362, No. 05-CV-371-DRH, 2007 WL 446729
(4th Cir. Feb. 8, 2007) (unpublished). Most recently, surface owners
in Utah attempted a direct attack on Western Nuclear, with pre-
dictable results. Sunrise Valley, LLC v. Kempthorne, 528 F.3d 1251
(10th Cir. 2008).

The impetus for the Sunrise Valley plaintiffs’ challenge to
Western Nuclear was most likely the plurality decision in BedRoc,
where five of the justices disagreed with the Western Nuclear de-
cision. The BedRoc decision distinguished Western Nuclear, con-
cluding that the SRHA’s reservation of “all the coal and other
minerals” reflected a different intent than the Pittman Act’s reser-
vation of “all the coal and other valuable minerals.” BedRoc, 541
U.S. at 181-83. Five justices disagreed, arguing that no meaning-
ful distinction could be drawn between the language in the two
Acts. Nevertheless, two justices concurred in the conclusion that
sand and gravel were not included in Pittman Act reservations.
The two justices argued that Western Nuclear was wrongly de-
cided. But because of reliance issues, the two concluded that,
rather than overrule the case, the Western Nuclear decision should
be limited to the SRHA. Id. at 187-89. Finally, three judges con-
cluded that because no meaningful distinction could be drawn
between the language in the two Acts, Western Nuclear was con-
trolling precedent that sand and gravel were reserved under the
Pittman Act. Id. at 190.

The surface owners in Sunrise Valley first attempted to dis-
tinguish Western Nuclear, arguing that, unlike the material con-
sidered in Western Nuclear, the material at issue in this case was
so pervasive that it could not be considered “removable” from the
soil. Sunrise Valley, 528 F.3d at 1255. Although the Tenth Circuit
agreed that removability was one part of the four-part test es-
tablished in Western Nuclear for determining whether material
should be considered a mineral reserved under the SRHA, the
court concluded that this was not central to the Supreme Court’s
conclusion in that case.

Next, the surface owners argued that BedRoc, not Western

Nuclear, was the controlling precedent in the case. As in BedRoc,

the sand and gravel at issue in Sunrise Valley were located in an
unpopulated area of Nevada, which would have provided no mar-
ket for the materials at the time the patent was issued. In BedRoc,

the Supreme Court ruled that the term “valuable minerals” as used
in the Pittman Act was unambiguous, and thus the only question
was whether sand and gravel were deemed to be valuable minerals
at the time the Act was enacted. Concluding that they were not,
the Court ruled that sand and gravel were not included in mineral
reservations made under the Pittman Act. BedRoc, 541 U.S. at
183-84. The Tenth Circuit dismissed the Sunrise Valley surface
owners’ argument that a similar analysis should be applied to
SRHA reservations. The court reasoned that the plurality decision
in BedRoc had concluded that the term “valuable minerals” used
in the Pittman Act was distinguishable from the SRHA’s reserva-
tion of “all the coal and other minerals,” and required a con-
sideration of whether the material was considered valuable at the

time of the patent. Sunrise Valley, 528 F.3d at 1256-57. Accord-
ing to the Tenth Circuit, the BedRoc decision explicitly noted that
because of the different wording of the two statutes, such an in-
quiry was not relevant in interpreting an SRHA reservation. Id.

at 1257. In concluding its analysis, the Tenth Circuit noted that
while the surface owners had made a valiant attempt to distinguish
Western Nuclear, their arguments essentially challenged the cor-
rectness of that decision and “thus are better suited for a petition
for certiorari.” Id. at 1258.

SMCRA  RECLAM ATION FEE DOES NOT VIOLATE EXPORT

CLAUSE OF THE CONSTITUTION

In Consolidation Coal Co. v. United States, 528 F.3d 1344
(Fed. Cir. 2008), the Federal Circuit ruled that the reclamation fee
imposed pursuant to the Surface Mining Control and Reclamation
Act of 1977 (SMCRA), as applied to coal exported outside the
United States, does not violate the Export Clause of the U.S. Con-
stitution, overruling a lower court’s ruling to the contrary. Con-

solidation Coal Co. v. United States, 64 Fed. Cl. 718 (2005). Coal
companies brought the suit alleging that the reclamation fee im-
posed on coal exported to foreign customers violated the Export
Clause of the Constitution, which provides that “[n]o tax or duty
shall be laid on articles exported from any state.” U.S. Const. art.
I § 9, cl. 5.

SMCRA requires payment of the reclamation fee “on each
ton of coal produced.” The circuit court reasoned that if “coal
produced” refers only to extraction, and not the entire process of
extracting and selling coal, the statute is not unconstitutional. The
court observed that the term was ambiguous and could either be
interpreted as only applying to the extraction of coal or as ex-
tending to the entire extraction, delivery, and sale process. The court
applied the canon of constitutional avoidance, which mandates
that if the construction of a statute would render it unconstitu-
tional, a court must construe the statute to avoid the constitutional
issue if it can reasonably do so. Consolidation Coal, 528 F.3d at
1347. Concluding that the term “coal produced” can be reason-
ably interpreted as meaning coal extracted, the court adopted that
interpretation and ruled that because the statutory fee is not im-
posed on the sale of exported coal, but rather on its extraction, the
statute does not violate the Export Clause. Id. at 1348.

CONCERNS REGARDING UNNECESSARY OR UNDUE

DEGRADATION DO NOT TURN NOTICE LEVEL OPERATIONS

INTO PLAN LEVEL OPERATIONS

Under 43 C.F.R. part 3809, three types of mining operations
are described: casual use, notice level operations, and plan level
operations. Notice level operations are defined as “exploration
causing surface disturbance of 5 acres or less of public lands on
which reclamation has not been completed.” 43 C.F.R. § 3809.21(a).
Plan level operations are all operations that are not casual use and
not notice level operations. 43 C.F.R. § 3809.11(a). In LKA

International, Inc., 175 IBLA 225, GFS(MIN) 28(2008), IBLA
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ruled that the Bureau of Land Management (BLM) cannot require
an operation that fits within the definition of notice level operation
to file a plan of operations because the agency is concerned that
the operation poses unnecessary and undue degradation of public
lands.

LKA filed a Notice of Intent to Conduct Exploration Activi-
ties (NOI) with a Colorado field office of the BLM, describing the
operation as an eight-foot high, six-foot wide exploration tunnel
that would be dug from an existing adit and would extend over
4200 feet. Surface disturbance from the operations would be lim-
ited to 1.22 acres. The field office declined to accept the opera-
tions as notice level operations and required that a plan of opera-
tions be filed. The BLM gave three reasons for its decision:

(1) The proposed operation did not constitute exploration, be-
cause it exceeded the industry standard for exploration activities,
which was drilling.

(2) The tunnel was designed to intersect with an existing min-
ing operation and, therefore, reflected an attempt to “segment”
operations in order to avoid filing a plan amendment for the ex-
isting operation.

(3) The tunnel would cause unnecessary or undue degradation
of public lands because it would generate a large quantity of waste
and acid-generating rock.

IBLA rejected each of these reasons. First, the Board con-
cluded that the tunnel fit squarely within the regulation’s defi-
nition of exploration, which includes developing “underground
workings to evaluate the type, extent, quantity, or quality” of min-
eralization. 43 C.F.R. § 3809.5. Although the Board acknowl-
edged that because of its size the tunnel might someday be used
for production purposes, it concluded that nothing in the record
supported the conclusion that the operator had a present intent to
do so. 175 IBLA at 232.

Next, the IBLA rejected BLM’s contentions that the oper-
ator’s NOI reflected improper “segmenting,” or filing a series of
NOIs to avoid filing a plan of operations, an activity prohibited
under 43 C.F.R. § 3809.21(b). Although LKA owned the un-
patented claim on which the other operation was located, it had
leased the claim to a third party and retained no operating rights
on the claim. This lack of control over the operation, together with
the fact that the tunnel would be dug at a different elevation than
the existing operations, led IBLA to conclude that the NOI did not
reflect improper segmentation. 175 IBLA at 233-34.

Finally, IBLA rejected BLM’s conclusion that the require-
ment to avoid unnecessary or undue degradation of public land,
imposed under section 302(b) of the Federal Land Policy and
Management Act of 1976, required it to reject the NOI in favor of
a plan of operations. IBLA reasoned that the Part 3809 regulations
allow BLM to require an operator to modify its proposed notice-
level operations to avoid unnecessary and undue degradation, but
do not allow it to force the operator to file a plan of operations in
order to achieve that end. 175 IBLA at 235-36.

M ISDIRECTED M AIL AND BLM  FILING RULES

James L. McGarvey, 174 IBLA 299, GFS(MIN) 17(2008),
reflects an interesting twist in the application of BLM’s regula-
tions concerning when an unpatented mining claim filing is con-

sidered timely filed. McGarvey mailed his small miner certi-
fication in an envelope bearing an August 31, 2007 post mark;
however, the envelope was returned to him because he had ad-
dressed it to BLM’s old address. He remailed the waiver to the
correct address after September 1, including a copy of the pre-
viously mailed envelope, which was marked with a notation that
the mailing was being returned to the sender as undeliverable.
BLM received the second mailing on September 7.

IBLA ruled that BLM erroneously concluded that the waiver
certification was not timely filed by the September 1 due date.
BLM’s filing regulations provide that “filed” means a document
is either (1) received by BLM on or before the due date, or
(2) post marked prior to the due date and received by BLM within
15 days of the due date (or the next business day, if the 15th day
is not a business day). 43 C.F.R. § 3830.5. IBLA concluded that
McGarvey’s filing was timely because it complied with the literal
requirement of the regulations: it was mailed prior to the Sep-
tember 1 filing date and received by the BLM within the grace
period.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

product, or waste products located on the site of such
operations.

33 U.S.C. § 1342(l)(2).

In accordance with the mandate in CWA § 402(p) that EPA
regulate storm water discharges in two phases, EPA promulgated
its Phase I Storm Water Rule in 1990 to establish permit require-
ments for certain storm water discharges, including discharges
associated with construction activities at large construction sites
(disturbance of five or more acres). 55 Fed. Reg. 47,990 (Nov. 16,
1990), codified at 40 C.F.R. pt. 122. This rule also codified
§ 402(l)(2)’s exemption from permit requirements discharges com-
posed entirely of storm water from oil and gas operations, except

discharges that contribute to violations of water quality standards.
40 C.F.R. § 122.26(a)(2) & (c)(1)(iii). EPA interpreted § 402(l)(2)
as creating a statutory exemption from storm water permitting
requirements for uncontaminated storm water runoff. NRDC, 526
F.3d at 597. EPA also determined that construction activities
associated with oil and gas operations should not be exempt from
discharge permit requirements because of concerns of water qual-
ity impacts by construction site storm water discharges polluted
with sediment. 55 Fed. Reg. at 48,033-34.

In 1999, EPA promulgated the Phase II Storm Water Rule
which expanded the NPDES permitting program to address storm
water discharges from small construction sites (disturbance of
between one and five acres). 64 Fed. Reg. 68,722 (Dec. 8, 1999),
codified at 40 C.F.R. § 122.26(e)(8). In the rulemaking, EPA
again expressed a concern over sediment-laden discharges from
construction sites. 64 Fed. Reg. at 68,730. However, in order to
further analyze the impact of the Phase II Rule on the oil and gas
industry, EPA postponed the deadline for operators of small con-
struction sites to apply for permit coverage under the Phase II
Rule. 68 Fed. Reg. 11,325 (Mar. 10, 2003); 70 Fed. Reg. 11,560
(Mar. 9, 2005). While those studies proceeded, Congress enacted
the Energy Policy Act of 2005 (EPACT 2005), which amended
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the Clean Water Act to exempt storm water discharges associated
with oil and gas construction activities from NPDES discharge
permit requirements. Pub. L. No. 109-58, 119 Stat. 594 (2005).
Section 323 of EPACT 2005 provided this exemption not by
modifying CWA § 402(l)(2) to expressly exempt sediment-laden
storm water discharges, but by amending the definition of ex-
empted “oil and gas exploration and production” to include acti-
vities necessary to prepare a site for drilling and for movement
and placement of drilling equipment. 33 U.S.C. § 1362(24). Thus
EPACT 2005 § 323, like CWA § 402(l)(2), does not specifically
mention “sediment.”

EPA initiated rulemaking in 2006 to codify EPACT 2005’s
changes to the Clean Water Act and clarify that water quality
standard violations by sediment alone do not trigger storm water
discharge permitting requirements. 71 Fed. Reg. 894 (Jan. 6, 2006).
EPA took the position that a plain reading of CWA § 402(l)(2)
indicates that runoff from oil and gas sites that is not contaminated
by contact with raw material, intermediate products, finished prod-
ucts, by-products, or waste products does not require NPDES
permit coverage. 71 Fed. Reg. at 898. Accordingly, EPA adopted
a Final Rule (2006 Final Rule) that amended the NPDES per-
mitting regulations to provide that sediment discharged in storm
water runoff from construction activities associated with oil and
gas exploration, production, processing, or treatment operations
or transmission facilities is exempted from NPDES discharge
permitting requirements, even if such sediment-laden discharges
contribute to a violation of water quality standards. 71 Fed. Reg.
33,628 (June 12, 2006), codified at 40 C.F.R. § 26(a)(2)(ii). EPA
reasoned that, because sediment is the pollutant most commonly
associated with construction activities, Congress intended to ex-
empt sediment-laden storm water runoff associated with oil and
gas construction activities in EPACT 2005. NRDC, 526 F.3d at
605-06. Such runoff is distinguishable from discharges of storm
water that come into contact with raw material, intermediate prod-
ucts, finished products, by-products, or waste products at oil and
gas construction sites.

Several plaintiff environmental groups challenged EPA’s
2006 Final Rule, contending that EPA’s interpretation of CWA
§ 402(l)(2) was an impermissible interpretation of the statute.
NRDC, 526 F.3d at 601. Applying the doctrine from Chevron

U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837
(1984), the Ninth Circuit agreed with the plaintiffs, concluding
that EPA’s interpretation of § 402(l)(2), as reflected in the 2006
Final Rule, was arbitrary and capricious because EPA contradic-
ted its earlier position that sediment-laden storm water discharges
from oil and gas operations were subject to storm water permitting
requirements. NRDC, 526 F.3d at 606-07.

The court observed, and EPA conceded, that prior to EPACT
2005, EPA recognized that oil and gas operations having storm
water runoff contaminated only with sediment that resulted in
water quality standard violations were obligated to apply for
NPDES permits for such runoff. The court also noted that EPA
expressed concern, in adopting the Phase I and Phase II Rules,
over the “serious water quality impacts” caused by storm water
discharges containing sediment from construction sites. Yet, ob-
served the court, EPA completely departed from this previous
position to find under the 2006 Final Rule that such sediment-
laden runoff, even if it contributes to violations of water quality

standards, was now exempt under § 402(l)(2) from NPDES per-
mitting requirements, despite there being no indication that Con-
gress intended in EPACT 2005 to specifically exempt sediment
from storm water discharge permits. NRDC, 526 F.3d at 607-08.
To the court, EPA’s inconsistent and conflicting position with res-
pect to whether sediment runoff is covered by storm water permits,
led to an impermissible construction of § 402(l)(2) and warranted
vacating the 2006 Final Rule. The court remanded the matter to
EPA for further proceedings, and on July 21, 2008, EPA filed a
petition for panel rehearing and a petition for rehearing en banc.

DISTRICT COURT VACATES EPA’S REVISED DEFINITION

OF “NAVIGABLE WATERS”  IN OIL SPILL PREVENTION ,
CONTROL AND COUNTERM EASURE RULE

In American Petroleum Institute v. Johnson, 541 F. Supp. 2d
165 (D.D.C. 2008) (API), the district court set aside EPA’s defi-
nition of “navigable waters” that are subject to EPA’s regulatory
jurisdiction under the federal spill prevention, control and counter-
measure (SPCC) program. The court held that EPA’s explanation
justifying expansion of the scope of “navigable waters” in the
2002 SPCC Rule was overly conclusive and that the definition
contravened federal Clean Water Act case law, primarily, Solid

Waste Agency of Northern Cook County v. U.S. Army Corps of

Engineers, 531 U.S. 159 (2001) (SWANCC).

Section 311(j) of the Clean Water Act authorizes EPA to
issue regulations requiring oil vessels and facilities to prevent and
contain discharges of oil and hazardous substances into navigable
waters of the United States. 33 U.S.C. § 1321(j). EPA promul-
gated SPCC program regulations in 1973 which require vessels
and facilities that could reasonably be expected to discharge oil
into navigable waters to implement oil spill prevention and con-
trol measures and develop oil spill contingency plans. 38 Fed.
Reg. 34,164 (Dec. 11, 1973) (1973 SPCC Rule).

Under the 1973 SPCC Rule, EPA defined “navigable waters”
to include:

all navigable waters of the United States as defined in
judicial decisions prior to passage of the 1972 Amend-
ments to the [Clean Water Act] and tributaries of such
waters; interstate waters; intrastate lakes, rivers, and
streams utilized by interstate travelers for recreational
and other purposes; and intrastate lakes, rivers and
streams for which fish or shellfish are taken and sold in
interstate commerce.

38 Fed. Reg. at 34,165. EPA adopted substantial revisions to the
SPCC regulations in 2002, which included expansion of the regu-
latory definition of “navigable waters” to include: all waters cur-
rently used or used in the past, or which may be susceptible to use,
in interstate or foreign commerce; all interstate waters and inter-
state wetlands; all waters such as intrastate lakes, rivers, streams
(including intermittent streams), mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa lakes, or natural
ponds, the use or degradation or destruction of which could affect
interstate or foreign commerce (including waters used or which
could be used by interstate or foreign travelers for recreation or
from which fish or shellfish are taken and sold in interstate com-
merce); all impoundments of water otherwise defined as waters of
the United States; tributaries of any of these waters; territorial seas;
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and wetlands adjacent to any of these waters. 67 Fed. Reg. 47,042
(July 17, 2002), codified at 40 C.F.R. § 112.2 (2002 SPCC Rule).

The plaintiffs in API challenged this revised definition under
the Administrative Procedure Act, 5 U.S.C. § 551 et seq., arguing
that EPA provided no rational explanation justifying adoption of
the broader scope of “navigable waters” for the SPCC program.
API, 541 F. Supp. 2d at 178-79. The plaintiffs also asserted that the
U.S. Supreme Court in SWANCC plainly rejected such an expan-
sive regulatory jurisdiction under the Clean Water Act, which EPA
disregarded or failed to acknowledge. Id. at 180-81. The district
court agreed, ruling that EPA failed to provide a sufficiently clear
and reasoned explanation for why the broader definition of “navi-
gable waters” in the 2002 SPCC Rule did not square with SWANCC

and post-SWANCC federal case law.

The focus of this challenge was on certain written statements
made by EPA during the rulemaking proceedings for the 2002
SPCC Rule. In explaining its reason for adopting the broader de-
finition of “navigable waters” for the SPCC program, EPA stated
that:

Navigable waters are not only waters on which a craft
may be sailed. Navigable waters include all waters with
a past, present, or possible future use in interstate or
foreign commerce. . . . The case law supports a broad

definition of navigable waters, such as the one published
today, and that definition does not necessarily depend on
navigability in fact.

67 Fed. Reg. at 47,075 (emphasis added). The district court de-
termined that this conclusion and explanation were deficient
for two reasons. First, EPA did not identify the case law that it
claimed supported the broader definition of “navigable waters,”
much less explain how case law supported the revised defini-
tion. API, 541 F. Supp. 2d at 182-83. Second, EPA’s conclusion
that case law supports such an expansive interpretation of “navi-
gable waters” contravenes the U.S. Supreme Court’s conclusion
in SWANCC that EPA’s regulatory jurisdiction under the Clean
Water Act does not extend as far as EPA suggested in the 2002
SPCC Rule. Id. at 182.

In SWANCC, the Supreme Court concluded that non-navi-
gable, intrastate, and isolated ponds were not navigable for pur-
poses of Clean Water Act jurisdiction, even though such ponds
were arguably connected to interstate commerce because of their
use by migratory birds. In contrast to wetlands adjacent to navi-
gable waters, these ponds had no significant nexus with traditional
navigable waters. SWANCC, 531 U.S. at 167-68. According to the
district court in API, this conclusion reflects the Supreme Court’s
determination that EPA’s regulatory jurisdiction under the Clean
Water Act is not co-extensive with Congress’s Commerce Clause
power—that is, Congress did not intend for EPA to regulate every
kind of waterway or body of water that might impact interstate
commerce in some fashion, but to regulate waters that are, had
been, or could be made navigable in fact. API, 541 F. Supp. 2d at
180.

In contrast to the Supreme Court’s reasoning in SWANCC,
EPA’s revised definition of “navigable waters” in the 2002 SPCC
Rule included all waters which “could affect interstate or foreign
commerce,” impoundments of such waters, and tributaries thereto.
40 C.F.R. § 112.2. The district court noted that while this defi-

nition may be consistent with earlier federal Clean Water Act case
law that interpreted EPA’s regulatory jurisdiction broadly to cover
waters potentially used in or connected to any type of interstate
commerce, the revised definition disregards and is not supported
by SWANCC and other post-SWANCC federal cases that have
since narrowed the scope of EPA’s Clean Water Act regulatory
jurisdiction. 541 F. Supp. 2d at 183-84. Accordingly, the district
court vacated the revised regulatory definition of “navigable wa-
ters” in the 2002 SPCC Rule, restoring the more narrow definition
contained in the 1973 SPCC Rule pending additional rulemaking
by EPA.

The practical effect of this case is that facilities that became
subject to SPCC requirements by virtue of their being located in
the vicinity of “navigable waters,” as those waters were defined in
the 2002 SPCC Rule, may no longer be subject to the SPCC pro-
gram. However, while EPA has opted against appealing this deci-
sion, the agency has indicated its intent to address the scope of
“navigable waters” under the SPCC program in new rulemaking
or guidance.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

CONGRESS CREATES W ILD SKY W ILDERNESS AREA

On May 8, 2008, President Bush signed legislation creating
the 106,000-acre Wild Sky Wilderness Area in the Mount Baker-
Snoqualmie National Forest in the State of Washington. Pub. L.
No. 110-229, 122 Stat. 754 (2008). Maps and a legal description
of the lands will be developed by the Secretary of Agriculture and
filed with the Committee on Energy and Natural Resources of the
Senate and the Committee on Natural Resources of the House of
Representatives as soon as practicable. Subject to valid existing
rights, lands designated as wilderness are managed by the Secre-
tary of Agriculture in accordance with the Wilderness Act. 16
U.S.C. §§ 1131-1136. Within the Wild Sky Wilderness Area, how-
ever, lands will be managed to allow the establishment of hiking
and equestrian trails, the installation of a communication/repeater
site, and limited float plane access consistent with existing uses.

FOREST SERVICE CODIFIES NATIONAL ENVIRONM ENTAL

POLICY ACT PROCEDURES

On July 24, 2008, the U.S. Forest Service codified its existing
National Environmental Policy Act (NEPA) procedures by mov-
ing existing policy from the Forest Service Manual (FSM) 1950
and Forest Service Handbook (FSH) 1909.15 into the Code of
Federal Regulations. 73 Fed. Reg. 43,084 (July 24, 2008) (to be
codified at 36 C.F.R. pt. 220). In addition to codifying its existing
procedures, the Forest Service clarified and expanded its existing
NEPA policies to better incorporate Council on Environmental
Quality (CEQ) guidance and to better align Forest Service NEPA
procedures with its decision-making process. The rule was inten-



MINERAL LAW NEWSLETTER page 7

ded to give the Forest Service NEPA procedures more visibility,
consistent with the “transparent nature of the Forest Service’s
environmental analysis and decision making.” 73 Fed. Reg. at
43,084. In addition to general guidance on NEPA analysis decision-
making on Forest Service System lands, the new regulations pro-
vide guidance on when a categorical exclusion, environmental
assessment (EA), or environmental impact statement (EIS) should
be prepared by the agency. The new procedures became effective
on July 24, 2008.

JUDGE ORDERS GRAY WOLF BACK ON THE ENDANGERED

SPECIES LIST

U.S. District Court Judge Donald W. Malloy of the District
of Montana issued an injunction against the U.S. Fish and Wild-
life Service (USFWS) on July 18, 2008, requiring the agency to
put the gray wolf back on the endangered species list. In his order,
the judge faulted almost every federal and state government justi-
fication for delisting the gray wolf on February 27, 2008, effective
as of March 27, 2008. In particular, the judge stated that the
USFWS delisting decision failed to ensure that subpopulations
would interbreed. “As recently as 2002, the Service determined
genetic exchange between wolves in the Greater Yellowstone,
northwestern Montana, and central Idaho core recovery areas was
necessary to maintain a viable northern Rocky Mountain wolf
population in the face of environmental variability and stochastic
events.” Defenders of Wildlife v. Hall, 565 F. Supp. 2d 1160, 1163
(D. Mont. 2008). Judge Malloy was also particularly critical of a
plan from the State of Wyoming that persuaded the USFWS to
delegate responsibility for wolf survival to the state. The court
criticized the plan because it allows a wolf to be classified as a
predatory animal in almost 90% of the state, and only requires the
State of Wyoming to manage seven breeding pairs outside of the
Greater Yellowstone National Park Area. The lawsuit was brought
by a coalition of a dozen national and regional environmental
groups that argued that the transfer of responsibility for managing
the species to Idaho and Wyoming failed to protect the wolf under
the Endangered Species Act (ESA). The State of Wyoming has
already promised further litigation and appeals from the decision,
but for now the gray wolf is classified as a non-essential experi-
mental population under ESA § 10(j).

NEW  PREBLE’S M EADOW  JUM PING M OUSE RULE

ANNOUNCED

On July 10, 2008, the U.S. Fish and Wildlife Service (Ser-
vice) amended the listing for the Preble’s meadow jumping mouse,
Zapus hudsonius preblei (Prebles), to specify over what portion
of its range the subspecies is threatened. Based on the best scien-
tific and commercial data available, the Service determined that
Prebles is a valid subspecies and should not be delisted based
upon taxonomic revision; the species is not threatened throughout
all of its range (Wyoming); and a portion of the subspecies’ cur-
rent range located in Colorado represents a significant portion of
a current range where the subspecies should retain its status as a
threatened species. Prebles was originally listed under the Endan-
gered Species Act (ESA) on May 13, 1998. 63 Fed. Reg. 26,517.
In 2003, the Service received petitions from the State of Wyoming
and an interest group in Colorado seeking to remove Prebles from
the federal List of Endangered and Threatened Wildlife. The pe-

titions maintained that Prebles should be delisted based on the
taxonomic revisions suggested by researchers at the Denver Mu-
seum of Nature and Science that suggested the subspecies was not
a distinct subspecies. On February 2, 2005, the Service published
a 12-month finding that the petitioned action was warranted and
proposed a rule to remove Prebles from the federal List of Endan-
gered and Threatened Wildlife. 70 Fed. Reg. 5404 (Feb. 2, 2005).
After a series of potentially conflicting studies regarding the tax-
onomic revisions suggested by certain researchers, the State of
Wyoming filed a lawsuit regarding the Service’s failure to publish
a final rule regarding Prebles. On June 22, 2007, the Service and
the State of Wyoming reached a settlement agreement that re-
quired the Service to either withdraw the 2005 proposed delisting,
or propose new regulations considering Prebles’ taxonomy and
threatened status. In the final rule, the Service determined that
Prebles is, in fact, a valid species and that its status throughout the
Colorado portion of its range necessitates its continued listing
under the ESA. The Service determined, however, that popula-
tions of Prebles in Wyoming were sufficiently widespread and the
threat to the subspecies was less than to those in Colorado. There-
fore, the Service determined the species should continue to be
identified as threatened within Colorado, but removed from the
threatened designation for the portion of the subspecies within
Wyoming. 73 Fed. Reg. 39,790 (July 10, 2008). The new rule be-
came effective on August 11, 2008.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

NEW  PIPELINE SAFETY RULES FOR UNUSUALLY

SENSITIVE AREAS

On June 3, 2008, the Pipeline and Hazardous Materials Safe-
ty Administration (PHMSA) published a final rule amending its
pipeline safety regulations to extend added protection to certain
environmentally sensitive areas that could be damaged by failure
of a rural onshore hazardous liquid gathering line or low-stress
pipeline. Operators of smaller-diameter rural low-stress pipelines
are not subject to the final rule, except for the requirement that
pipeline operators submit periodic reports and report accidents or
other safety-related issues. The final rule took effect July 3, 2008.
73 Fed. Reg. 31,634 (June 3, 2008), codified at 49 C.F.R. § 195.12.

The final rule requires larger-diameter rural low-stress pipe-
lines (8-5/8 inches or greater, operating at or below 20% of the
specified minimum yield strength, and located in or within one-
half mile of an unusually sensitive area) to comply with all safety
requirements as specified in 49 C.F.R. pt. 195. “Unusually sen-
sitive areas” are defined as areas that contain sole-source drinking
water, endangered species, or other ecological resources that could
be adversely affected by hazardous liquid pipeline accidents or
leaks. The rules add safety requirements to address the most com-
mon threats to the integrity of rural lines: corrosion and third party
damage. The final rule requires operators of these low-stress pipe-
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lines, and all other low-stress pipelines, to comply with annual
reporting requirements, furnishing data needed for further rule
making required by the Pipeline Inspection, Protection, Enforce-
ment, and Safety Act of 2006 (PIPES). The rule also significantly
narrows the regulatory exception for rural onshore low-stress
hazardous liquid pipelines by extending all existing safety regu-
lations, including integrity management requirements, to large-
diameter, low-stress pipelines within a defined buffer area further
defined in the rule.

C A L I F O R N I A  —  M I N I N G

P A T R I C K  M I T C H E L L

B R A I D E N  C H A D W I C K

—  R E P O R T E R S  —

DEPARTM ENT OF PARKS AND RECREATION AUTHORIZED TO

PROTECT RESOURCES W ITH CONSERVATION EASEM ENTS

On July 17, 2008, Governor Arnold Schwarzenegger signed
into law California Senate Bill 1431, which authorizes the Depart-
ment of Parks and Recreation (Department) to acquire conserva-
tion easements on real property if the Department determines that
an easement is necessary to protect a State Park, or a natural,
historic, or cultural resource. Under the new law, the “purpose [of
the easement] is to retain land predominantly in its natural, scenic,
historical, agricultural, forested, or open-space condition.” The law
allows for multiple types of easements, including conservation
easements as defined in Cal. Civil Code § 815.1, open-space
easements as defined in Cal. Gov’t Code § 51075, and agricultural
conservation easements as defined in Cal. Pub. Res. Code § 10211.
It also provides that the terms of the easement may be amended
with the consent of the property owner and the state or local
government agency (or nonprofit land trust organization) holding
the easement, subject to approval by the Department. Lastly, the
bill requires that the Department adopt written policies regarding
conservation easement purchases on or before July 1, 2009, and
make them available on its website.

The Act provides opportunities and considerations distinct
from previous conservation legislation because the Department’s
determination of what constitutes compatible “recreation” uses
may differ from what has been previously accepted for other con-
servation purposes. Potential mine owner-operators that would
otherwise not have benefited from Williamson Act Contracts (i.e.,
agricultural preservation contracts lowing property taxes on the
parcel), may be compensated for a recreation conservation ease-
ment instead, while continuing operations, because the preserva-
tion of recreation resources may not require the same level or kind
of protection required for agricultural preservation. Operators that
lease may also be affected; specifically, their rights to continue
mining could potentially become encumbered. Consequently, such
operators should ensure that any easement proposed by their land-
lord is compatible with their respective leases.

NO CHANGES TO LISTING STATUS FOR 13  OUT OF 14
FEDERALLY LISTED CALIFORNIA SPECIES

On May 13, 2008, the U.S. Fish and Wildlife Service (Serv-
ice) completed its five-year review for the following 14 species
and, except for the San Clemente Island larkspur which it recom-
mended for downlisting from endangered to threatened, it recom-
mended no changes to the species’ listing status: (1) Behrens’
Silverspot butterfly (endangered), (2) Ash-grey/Indian paintbrush
(threatened), (3) Bear Valley sandwort (threatened), (4) California
taraxacum (endangered), (5) Delhi Sands flower-loving fly (en-
dangered), (6) El Segundo blue butterfly (endangered), (7) Palos
Verdes blue butterfly (endangered), (8) San Clemente larkspur
(recommended downlisting to endangered), (9) San Jacinto crown-
scale (endangered), (10) Southern Mountain buckwheat (threat-
ened), (11) Willowy monardella (endangered), (12) Gowen cy-
press (threatened), (13) Monterey gilia (endangered), and (14)
Morro manzanita (threatened).

The Service noted that mining was of particular concern with
respect to the protection of the California taraxacum (California
Dandelion), which is found only in the San Bernardino Moun-
tains. The Service’s review explained that mining negatively af-
fected the local surface ecosystem and hydrology and, therefore,
it was a threat to this species’ habitat. Specifically, the review
stated, mining could involve changes to site hydrology, including
lowering of the water table and water diversion, which could neg-
atively impact the species.

C A L I F O R N I A  —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

JURY TO HEAR BREACH OF LEASE CLAIM  AGAINST CITY

A jury will hear the Macpherson Oil Company’s (Macpher-
son) case against the City of Hermosa Beach (the City) for money
damages arising from a decades-old lease dispute regarding oil
drilling. On July 10, 2008, the California Supreme Court put an
end to the fourth appeal in the case by declining to review a Feb-
ruary 2008 ruling by a Los Angeles County Superior Court judge.
The judge ruled that the City breached its oil and gas lease with
Macpherson after the City’s voters adopted legislation in 1995
banning oil drilling. Macpherson is seeking in excess of $500 mil-
lion in contract damages. Jacqueline Bell, “California Court De-
clines to Review Oil Lease Dispute,” Energy Law 360 July 11,
2008, available at http://www.energy.law360.com.

The City first enacted a ban on oil and gas operations in
1932, but carved out exceptions in 1984 in order to generate
funding for the City. Shortly thereafter, the City entered into a
lease agreement with Macpherson that was conditioned on the
lessee’s compliance with all laws and regulations, including the
City’s ordinances. While Macpherson was still seeking necessary
permits, a non-profit coalition successfully qualified a ballot
measure (Measure E) to delete the 1984 exceptions to the City’s
ban on oil and gas operations. Measure E passed in 1995, and two
years later the coalition sought to enforce Measure E by suing the
City. Macpherson cross-complained against the City for breaching
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the lease. Hermosa Beach Stop Oil Coalition v. City of Hermosa

Beach, 86 Cal. App. 4th 534, 540-46 (Cal. Ct. App. 2001) (Stop

Oil I).

In the first appeal of the case decided in 2001, California’s
Second District Court of Appeal held that the City was obligated
to enforce Measure E and that this did not work an unconsti-
tutional taking of Macpherson’s property. However, the court ex-
plicitly declined to decide whether there was a breach of the lease
agreement. Stop Oil I, 86 Cal. App. 4th at 571-72. The court did
reach this issue on the third appeal of the case in 2005 (the second
appeal dealt only with procedural irregularities), holding that the
City could raise Measure E as a defense to Macpherson’s breach
of contract claim. Windward Associates v. City of Hermosa Beach,
No. B174249, 2005 WL 2010275, at *1, n.1 (Cal. Ct. App. Aug. 23,
2005) (unpublished). Nonetheless, in 2008, the California courts
determined that the City did breach the lease and that it may
therefore be liable to Macpherson for damages.

CALIFORNIA APPELLATE COURT ORDERS PERFORM ANCE

OF CONTRACT TO PLUG AND ABANDON IDLE OR

NONPRODUCTIVE OIL WELLS

California’s Second District Court of Appeal ordered Greka
Energy Corporation (Greka) to plug and abandon idle or nonpro-
ductive oil wells on several oil fields it acquired in 1999. The
court was enforcing agreements under which Union Oil Company
of California (Unocal) sold the oil fields between 1992 and 1995.
The agreements provided that if the purchaser failed to meet
plugging and abandonment time schedules, Unocal could perform
these activities and charge the buyer for the cost of doing so.
Greka began drilling in 1999, but it did not plug and abandon the
wells. Unocal contacted Greka in 2000 in order to resolve the
issue, but the companies’ negotiations failed in 2002. Union Oil

Co. of California (Unocal) v. Greka Energy Corp., 80 Cal. Rptr.
3d 738 (Cal. Ct. App. 2008).

The trial court found that Greka breached its contract and that
Unocal was entitled to specific performance. The appellate court
upheld the trial court and noted that “in contract disputes concern-
ing oil wells, damages can be an inadequate remedy.” Unocal, 80
Cal. Rptr. 3d at 739. The appellate court pointed to evidence that
the wells posed an environmental hazard for which Unocal could
be held liable and that Unocal had contracted for the elimination
of this risk. The court also cited legal authority for the “modern
view that a party entitled to specific performance of a continuing
duty should receive it ‘whenever it is practically feasible.’ ” Id. at
742 (quoting 13 Witkin, Summary of Cal. Law, § 45, at 337 (10th
ed. 2005)). The court followed a California appellate case and a
Seventh Circuit case in which the courts concluded that specific
performance is an appropriate remedy for breaches of oil field
remediation agreements. Id. (citing Ellison v. Ventura Port Dist.,
80 Cal. App. 3d 574, 579 (1978); Union Oil Co. of California v.

Leavell, 220 F.3d 562, 566 (7th Cir. 2000). However, the court
declined to allow Unocal to conduct the plugging and abandon-
ment operations, noting that it could interfere with Greka’s opera-
tions on the properties.

NINTH CIRCUIT REJECTS CLEAN WATER ACT PERM IT

EXEM PTION FOR SEDIM ENT FROM  OIL AND GAS

CONSTRUCTION

Storm water discharge permits may be required for oil and
gas construction activities. A recent decision of the Ninth Circuit
rejected the EPA’s 2006 permitting exemption for discharges of
sediment from oil and gas construction activities that contribute
to violations of water quality standards established by the Clean
Water Act. Natural Resources Defense Council v. E.P.A., 526
F.3d 591 (9th Cir. 2008). Note that this case also is discussed on
page 1 of this issue of the Newsletter (see Environmental Issues).

FERC  M UST SPECIFICALLY AUTHORIZE CONDEM NATION

OF PROPERTY UNDER THE NATURAL GAS ACT

The Ninth Circuit has ruled that the Federal Energy Regu-
latory Commission (FERC) must specifically authorize a natural
gas pipeline company’s condemnation of property under the Nat-
ural Gas Act (NGA). The court affirmed a district court’s dis-
missal of a lawsuit brought by Williston Basin Interstate Pipeline
Company (Williston) against Howell Petroleum Corporation and
Anadarko Petroleum Corporation (Howell/Anadarko, or the pro-
ducers). In the lawsuit, Williston asserted that it was losing natural
gas stored in a reservoir located in Montana and Wyoming due to
the operation of two wells owned by Howell/Anadarko. Williston
sought to condemn the producers’ wells and halt their operations.
Williston Basin Interstate Pipeline Co. v. Howell Petroleum Co.,
524 F.3d 1090 (9th Cir. 2008).

The NGA provides that a company holding a certificate of
public convenience and necessity (CPCN) issued by FERC may
exercise eminent domain in order to acquire “the necessary right-
of-way to . . . operate, and maintain” its natural gas facilities. 15
U.S.C. § 717f(h). Williston asserted that the purpose of its condem-
nation action was to operate and maintain its existing facilities,
not to “extend its facilities” (prohibited by NGA § 717f(c)(1)(A)
unless FERC issues a CPCN authorizing the extension). Thus,
Williston argued that its existing CPCN gave it the right to con-
demn the producers’ wells. Williston, 524 F.3d at 1096-97.

The Ninth Circuit found that Williston had failed to state a
claim under the NGA and that there was no jurisdictional basis for
a federal court to halt the producers’ operations. The court rea-
soned that Williston’s assertion that it was not seeking to “extend”
its facilities could not be reconciled with the NGA and FERC
regulations. Therefore, the court followed the Sixth Circuit case,
Columbia Gas Transmission Corp. v. An Exclusive Gas Storage

Easement, 776 F.2d 125 (6th Cir. 1985), and held that “a natural
gas company may not condemn additional property that is not
specifically described in its existing CPCN, even . . . in order to
operate and maintain an existing storage facility.”Williston, 524
F.3d at 1099. The Williston court noted that the property covered
by an existing CPCN is typically “specifically designated in the
map exhibits attached to the application. . . .” Id. Finally, the court
held that a federal court cannot halt the operations of third parties
such as the producers in order to enforce a duty imposed by the
NGA on CPCN holders such as Williston. Id. at 1099-1103.
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M INERALS M ANAGEM ENT SERVICE UPDATES REGULATIONS

RELATING TO ROYALTIES ARISING FROM  FEDERAL

AND INDIAN LEASES

The Minerals Management Service (MMS) recently issued
two regulations relating to royalties arising from federal and In-
dian leases. First, on December 17, 2007, the MMS issued a final
rule regarding valuation, for royalty purposes, of oil produced from
Indian leases (Indian oil valuation rule). The purpose of the rule
is to “add more certainty to the valuation of oil produced from
Indian lands, eliminate reliance on oil posted prices, and address
the unique terms of Indian tribal and allotted leases—in particular,
the major portion provision.” 72 Fed. Reg. 71,231 (Dec. 17, 2007)
(codified at 30 C.F.R. pt. 206).

The Indian oil valuation rule establishes that, in general, oil
is valued at the gross proceeds the lessee or its affiliate receives
in an arm’s-length sale. The rule also establishes more specific
valuation methods for sales (1) of unrefined oil by affiliates,
(2) occurring away from the lease, (3) of oil under multiple arm’s-
length contracts, and (4) of oil refined at the lessee’s or an af-
filiate’s refinery. In many respects, the Indian oil valuation rule
follows the same organization and structure as the federal oil
valuation rule at 30 C.F.R. § 206.102(a) (as amended in 2004). 72
Fed. Reg. at 71,234-35.

Second, on March 26, 2008, the MMS issued a final rule
updating its regulations for reporting production and royalties on
oil, gas, coal and other solid minerals, and geothermal resources
produced from federal and Indian leases. 73 Fed. Reg. 15,885
(Mar. 26, 2008) (codified at 30 C.F.R. pts. 203, 206, 210, 216,
218, and 227).

These regulatory amendments are technical in nature and
reflect the implementation on November 1, 2001 of reengineered
MMS financial systems, and other legal requirements. For exam-
ple, the amendments (1) conform MMS regulations to reporting
forms currently in use, (2) update references to forms, designa-
tions, systems, and codes that are currently in use while elimina-
ting those no longer in use, and (3) clarify the reporting require-
ment for taxpayer identification numbers. 73 Fed. Reg. at 15,886.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

RULE OF CAPTURE PRECLUDES CLAIM S BASED ON ALLEGED

M IGRATION OF GAS

In INB Land & Cattle, LLC v. Kerr-McGee Rocky Mountain

Corp., 190 P.3d 806 (Colo. Ct. App. 2008), the Colorado Court
of Appeals affirmed the trial court’s decision granting summary
judgment in Kerr-McGee Rocky Mountain Corporation’s favor on
claims INB Land & Cattle, LLC brought to recover damages or
obtain injunctive or declaratory relief to prevent the draining of
INB’s minerals from lands adjacent to tracts on which Kerr-
McGee had producing wells.

An oil and gas lease was granted in 1970 that covered 240
acres, being the S1/2NW1/4 and the SW1/4 of a section of land
in Weld County, Colorado. INB is the successor to the mineral

owner and Kerr-McGee is the successor to the lessee under the
original lease. Two wells, the McPeek No. 1 and No. 3 wells, had
been drilled in the NE1/4SW1/4 and SE1/4NW1/4 (the Drilled
Tracts). These wells were drilled to the J-Sand. The court notes
that the formations under the lands from the surface downward
include the Niobrara, Codell, and J-Sand. The balance of the lands,
being the SW1/4NW1/4, W1/2SW1/4 and SE1/4SW1/4, were re-
ferred to by the court as the Undrilled Tracts.

In 1997, partial release and segregation agreements were
entered into between INB’s and Kerr-McGee’s predecessors.
Kerr-McGee’s predecessor assigned the working interest in the
Undrilled Tracts as to the Codell and Niobrara formations to INB’s
predecessor. Kerr-McGee’s predecessor retained the working
interest in all formations on the Drilled Tracts and retained the
working interest in the J Sand on the Undrilled Tracts. By segre-
gating the tracts, INB regained the working interest and the right
to drill and produce, or to lease to another company, the Codell
and Niobrara formations under the Undrilled Tracts. Kerr-McGee
then recompleted the McPeek No. 1 and No. 3 wells to obtain
production from the Codell formation.

INB sued, claiming Kerr-McGee was draining INB’s miner-
als in the Codell formation from underneath the Undrilled Tracts.
As noted above, the district court granted summary judgment in
Kerr-McGee’s favor. In the appeal, INB claimed that Kerr-McGee
failed to pool all mineral interests or to apportion revenues it
obtained by draining minerals from the Undrilled Tracts.

The court discussed the rule of capture and stated that “[u]n-
der the rule of capture, a lessee under an oil and gas lease acquires
title to the oil and gas that it produces from drilled wells, even
though part of the minerals have migrated from adjoining lands.”
190 P.3d at 808. The court noted that Colorado has recognized the
common law rule of capture and stated that “[w]hen the rule ap-
plies, the only protection that an owner has against loss of oil and
gas to neighboring owners because of migration is the right to drill
offset wells that would interrupt the flow of oil and gas being
drawn to the neighboring wells.” Id.

Both parties agreed that the rule of capture may be modified
and limited by regulations by the Colorado Oil and Gas Con-
servation Commission (Commission). The court discussed two
means of regulation under the Colorado Oil and Gas Conservation
Act: spacing and pooling orders. The court then addressed whether
INB has the right to drill an offset well or whether the spacing and
pooling orders in effect would prevent INB from drilling an offset
well. The court reviewed the applicable spacing orders (407-1 and
407-66) and found that order 407-66 would not prevent INB from
drilling new wells to the Codell and Niobrara formations on the
Undrilled Tracts. The court noted that if INB asserted the current
spacing did not allow it to drill enough offset wells to prevent
migration of its minerals to Kerr-McGee’s wells, INB had ad-
ministrative remedies available through the Commission. The court
noted that INB could ask the Commission to order a decrease or
increase in the size of the drilling units or to permit additional
wells to be drilled within the established units. The court also
noted that INB could seek voluntary or involuntary pooling. On
this point, the court stated that “any interested person” may seek
voluntary and involuntary pooling, and that while this term is not
specifically defined, it clearly encompasses mineral interest owners.
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One issue on which the court found it did not need to rule was
whether a spacing order alone is enough to modify the rule of
capture (as contended by INB) or whether a spacing order alone
is never enough to modify the rule of capture and that both a
pooling order and a spacing order are required (Kerr-McGee’s
position). The court found that it did not need to resolve that dis-
pute for the case, because the court would assume, without de-
ciding, that a spacing order, standing alone, may modify the rule
of capture.

ROYALTY CLAIM S BARRED BY STATUTE OF LIM ITATIONS

SIX YEARS AFTER PAYM ENT DUE

In Vol. XXIII, No. 3 (2006) of this Newsletter, the decision
in Patterson v. BP America Production Co., 159 P.3d 634 (Colo.
Ct. App. 2006) was reported. In BP America Production Co. v.

Patterson, 185 P.3d 811 (Colo. 2008), the Colorado Supreme
Court reversed the court of appeals decision and remanded with
directions to reinstate the district court’s order of partial summary
judgment. The district court had found that the claims of the roy-
alty owners for underpayment of natural gas royalties accrued
when the payments became due and were therefore barred by the
statute of limitations.

The court discussed two separate subsections of Colo. Rev.
Stat. § 13-80-108 addressing when a cause of action accrues. The
statute of limitation was agreed to be six years but the question
was when the claims accrued. Subsection (4) applies to actions
“for debt, obligation, money owed, or performance,” and subsec-
tion (6) applies to actions “for breach of any express or implied
contract, agreement, warranty or trust.” Under the rules of con-
struction, the legislature intended that both sections have meaning
and that they exist as complementary components of a consistent
whole. The court also referred to other statutes of limitation show-
ing a statutory scheme for the six-year limitation period to apply
to actions for a determinable amount of money owed, which ac-
crues on the date the debt becomes due, and for other actions for
breach of contract to be subject to a three-year limitation period,
which accrues when the breach is, or reasonably should have
been, discovered. The court ruled that the royalty owners’ claims
were governed by subsection (4), and that the claims for monthly
underpayments accrued on the date the royalties became due and
were therefore barred by the statute of limitations.

GOVERNM ENT CONDEM NATION ACTIONS DO NOT INCLUDE

M INERAL INTERESTS EXCEPT FOR SUBSURFACE SUPPORT

Senate Bill 08-041 amended several statutes relating to emi-
nent domain proceedings by governmental entities to provide that
no interest or right to oil, natural gas, or other mineral resources
shall be acquired unless such acquisition is required for sub-
surface support. The statutes amended included those relating to
condemnation of a right-of-way or easement, Colo. Rev. Stat.
§ 38-1-105, and acquisition of real property for road, highway, or
mass transit purposes, Colo. Rev. Stat. § 43-1-209. This amend-
ment was effective August 5, 2008.

LEGISLATURE FINE TUNES PROVISIONS REGARDING

GREATER WATTENBERG AREA

In Vol. XXIV, No. 3 (2007) of this Newsletter, we reported
that the legislature in 2007 adopted specific requirements for

drilling oil and gas wells in the greater Wattenberg area. In 2008,
S.B. 08-202 amended Colo. Rev. Stat. § 24-65.5-103.5 to provide
that nothing in that section impairs or overrides the authority of
the Colorado Oil and Gas Conservation Commission to establish,
amend, regulate, or eliminate drilling windows or with respect to
any other matter within the commission’s jurisdiction. Colo. Rev.
Stat. § 24-65.5-105 was also amended to provide that Article 65.5
of Title 24 does not impair the Commission’s authority to regulate
in accordance with that article or any rules promulgated pursuant
to that article. Finally, the power of metropolitan districts to fi-
nance payment of incremental drilling costs was limited to oil and
gas wells drilled within the greater Wattenberg area, in an amend-
ment to Colo. Rev. Stat. § 32-1-1004. These amendments were
effective August 5, 2008.

LEGISLATURE PROVIDES FOR GROUP TO M EET REGARDING

THE IM PACT ASSISTANCE CREDIT APPLICABLE TO

SEVERANCE TAXES

Existing Colo. Rev. Stat. § 39-29-107.5 provides for credits
against severance taxes for approved contributions by a taxpayer
to assist in solving the impact problems of units of local govern-
ment resulting from the initiation of new operations or an increase
in production. In 2008, H.B. 08-1084 adds a subsection (5) to
Colo. Rev. Stat. § 39-29-107.5 providing that certain named ad-
ministrators (including the executive directors of the department
of natural resources, department of local affairs, and department
of revenue, or their designees, an existing energy impact assis-
tance advisory committee, the directors of the Colorado municipal
league and Colorado counties, incorporated, or their designees,
and representatives of the energy and mineral industry) shall work
together to determine how best to improve the impact assistance
credit established in this section so that any major infrastructure
needs of communities impacted by the energy and mineral in-
dustry are addressed. The group shall recommend any proposed
legislation to identified committees of the house of representatives
and senate, no later than January 31, 2009.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

A  “PRICE SLIVER”  AND “CATCH 22”  DECISION

Germany v. Denbury Onshore, LLC, 984 So. 2d 270 (Miss.
2008) illustrates how contracts and rights involving multiple par-
ties can be difficult to administer. E.B. Germany and Sons and
Pirvest, Inc. and its Chairman, Luther Henderson, owned Rosewood
Partners, LLC, which owned interests in the McComb Field. They
sold to Denbury Resources, Inc. in connection with Denbury’s
plans to utilize carbon dioxide in a tertiary oil recovery program.

The property was assigned under a Purchase and Sale Agree-
ment for cash, and included, as additional consideration to the
assignor, a “Price Sliver” described as “the difference between the
actual price per barrel received by [Denbury] and $22.00 per net
barrel times fifteen percent (15%) or $0/75 per net barrel of oil
sold, whichever is less.” 984 So. 2d at 272.
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As further consideration, the parties entered into a Letter
Agreement which provided that Denbury would have the prefer-
ential and exclusive right to purchase the first 1% interest in either
overriding royalty or royalty (royalty). After the 1% interest was
acquired, Rosewood would share in all future purchases and ex-
penses on a 50% basis until Rosewood had accumulated 1% in
royalty. While Denbury agreed to make a reasonable effort to
purchase royalty, it would not be held liable if it was unable to
purchase or did not purchase such interest. The agreement would
expire in three years or when Rosewood had been assigned a 1%
interest, whichever occurred first.

Forrest Germany and E.B. Germany and Sons (Germany)
filed suit against Ajit Jhangiani, individually and as executor of
the estate of Luther Henderson and Rosewood, LLC, concerning
the remaining Rosewood interests and certain agreements with
Henderson. This suit was resolved under a Settlement Agreement
and General Release in which Germany was granted a 90-day
option, for a payment of $125,000, to purchase the entire Rosewood
interest in the Letter Agreement. If Denbury did not acquire its
1%, the Rosewood interest under the Letter Agreement would be
worthless.

Germany attempted to determine the status of Denbury’s roy-
alty purchase program, but Denbury refused to disclose any infor-
mation until Germany exercised its option and submitted proof
that it owned the Rosewood interest. Germany, understandably
unwilling to exercise the option without knowledge of the status
of Denbury’s acquisition program, found itself in a real-life Catch
22 situation.

Four days before the option was to expire, Germany filed suit
against Denbury, Jhangiani, Rosewood, and Pirvest alleging breach
of contract, intentional infliction of emotional distress, tortious
interference with contract, bad faith, conspiracy, and violation of
Mississippi’s anti-trust laws. During the trial court litigation, it
was determined that Denbury had acquired less than one-half of
1% royalty, and the option expired during the litigation.

The Mississippi Supreme Court affirmed the trial court, which
had granted a summary judgment against Germany on all claims,
with prejudice, finding that Germany could not have suffered any
damages as Denbury did not acquire sufficient interest to trigger
Rosewood’s rights under the Letter Agreement. The court also
held that Germany would not have had a claim for derivative dam-
ages against Denbury had it been pled in the trial court, because
the Letter Agreement expressly provided that Denbury would not
be responsible or liable if it was unable to purchase or did not pur-
chase any additional interests.

Thus, what should have been straightforward became a liti-
gated, costly, and time-consuming matter.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C .  T .  H A R D W I C K

—  R E P O R T E R  —

GROSS PRODUCTION TAX—RULES FOR M ARKETING

COST DEDUCTIONS

Effective July 1, 2008, the Oklahoma Tax Commission adop-
ted rules addressing the deduction of certain marketing costs in-
curred by producers of natural gas and casinghead gas in deter-
mining gross values subject to Oklahoma’s gross production tax.
Okla. Admin. Code §§ 710:45-9-100 to 710:45-9-105. Marketing
costs are generally defined as non-production-related costs in-
curred by the producer to enable the transport of gas from the well
to the market, including costs of compression, dehydrating, and
sweetening gas sold and delivery of the gas to the purchaser. Mar-
keting facilities are defined to include, but are not limited to,
flow lines or gathering systems from the separator to the pur-
chaser’s transmission line, compressor stations, dehydration units,
line heaters after the separator, and sweetening facilities. Gross
production taxes are to be computed on gross proceeds, including
tax reimbursement, less the cost of gathering, compressing, and
treating the gas sold. No costs incurred in the production of gas,
oil, or condensate or in the separation of any product subject to
gross production tax are deductible. The new rules include a 10-
page Appendix A identifying in minute detail various categories
of costs incurred by a producer and specifying which of those are
allowable marketing costs and which are not. The rules note that
whether a cost is deductible will often depend upon exactly how
the item is used. If the cost is deductible, it must then be deter-
mined whether the item should be expensed or depreciated. Mar-
keting facilities, as earlier defined, are deducted on a basis of
depreciation plus a 6% return on the producer’s investment after
depreciation; associated direct or allocated labor costs; costs of
materials, supplies, maintenance, repairs, and fuel; and ad valorem
taxes. However, if a particular marketing facility (i.e., a compres-
sor) is rented, the actual rental fee is utilized.

The deduction is to be computed on the basis of the per-mcf
cost of handling the gas sold. The total amount of depreciation, ad
valorem taxes, and other allowed costs for a year divided by the
mcf yearly system throughput equals the allowable cost per mcf
sold. Recognizing that the requirement to determine per-mcf cost
on a yearly basis and the requirement to report and remit gross
production tax on a monthly basis will result in a variance be-
tween actual allowed costs and estimated monthly costs, the rules
provide that if the monthly costs recorded are within 25% of
actual annual costs incurred, the variance is to be trued up by
adjusting upward or downward the amounts reported during the
succeeding year. However, if the variance is more than 25%,
amended reports are to be filed accompanied by payment of any
additional tax due plus penalties and interest or a claim for refund.

DISTRICT COURT HAD JURISDICTION TO DETERM INE

OW NERSHIP OF M INERALS THAT WERE SUBJECT

OF PRIOR POOLING ORDER

In Tucker v. Special Energy Corp., 2008 OK 57, 187 P.3d
730 (Okla. 2008), W. H. Taft died intestate in 1958 owning min-



MINERAL LAW NEWSLETTER page 13

erals in Lincoln County, Oklahoma. In 1998, DPC Corp. force
pooled a 160-acre drilling and spacing unit containing these min-
erals. The pooling application listed as respondents W. H. Taft,
deceased, and his widow. The Corporation Commission found
DPC had exercised due diligence to locate the respondents and
required DPC to escrow funds payable to respondents who could
not be located. Joe Taft contended he was the sole heir to the Lin-
coln County mineral rights. He subsequently made an arrangement
with Tucker for Tucker to recover the funds DPC placed in es-
crow. In 2005, Tucker filed an application with the Corporation
Commission to construe, clarify, and vacate the 1998 pooling
order. The Commission determined that Tucker’s application was
an impermissible collateral attack on the 1998 pooling order and
denied his application. Since DPC refused to accept Taft’s claims
to the escrowed funds, Tucker and Taft filed an action in district
court to determine and quiet title in Tucker to the mineral interests
involved and for an accounting of the proceeds from production.
Defendants filed motions to dismiss, again asserting that the quiet
title action constituted an impermissible collateral attack on the
1998 pooling order. The district court agreed, as did the court of
civil appeals.

On certiorari to the Oklahoma Supreme Court, that court
noted that another division of the court of civil appeals had
reached the opposite conclusion on the same issue. Tucker v. New

Dominion, L.L.C., 2008 OK CIV APP 42, 182 P.3d 169 (2008).
Observing that the Corporation Commission is a tribunal of lim-
ited jurisdiction, that its jurisdiction is limited to resolving public
rights, and that public rights are involved when a pooling order
affects the correlative rights of all mineral owners in a common
source of supply, the court concluded that the Commission did not
have the authority to determine the effect of its order on legal title
to property. Instead, that is the proper role of the district courts
since district courts have jurisdiction to resolve private rights dis-
putes. The court noted that plaintiffs in the quiet title suit pro-
ceeding were not seeking to invalidate the 1998 pooling order, but
merely clarifying their ownership to property that may entitle
them to the proceeds held in escrow.

SINGLE BOND COVERS ALL WELL LOCATIONS UNDER

SURFACE DAM AGES ACT

The Oklahoma Surface Damages Act, 52 Okla. Stat. §§ 318.2
et seq. (Act), requires every operator doing business in Oklahoma
to post with the Oklahoma Secretary of State a corporate surety
bond or a certificate of deposit in the amount of $25,000, condi-
tioned upon compliance with the Act and as security for the pay-
ment of any location damages due which the operator cannot pay.
In Ranken Energy Corp. v. DKMT Co., 2008 OK CIV APP 61,
190 P.3d 1174 (Okla. Civ. App. 2008), Ranken filed a petition for
appointment of appraisers under the Act as a condition precedent
to entry upon DKMT’s lands for the drilling of five wells. Under
the Act, if the operator is unable to reach agreement with the sur-
face owner for surface damages, the operator can petition the dis-
trict court to determine the surface damages and, once appraisers
are appointed, the operator has the right to enter upon the lands
and conduct the intended operations. Here, surface owner filed a
motion for additional security and a motion to dismiss alleging
non-compliance with the Surface Damages Act. The district court
entered an order requiring the operator to provide additional

security in the amount of $25,000 for each of the five well sites,
exclusive of the $25,000 already posted. The operator appealed.

On appeal, the surface owner asserted that the Act should
be read to require a posting of the bond for each well site and
proposed well site, further arguing that the statutory amount of
$25,000 was disproportionate to the number of well sites here
proposed by the operator and should be increased. Although the
court of civil appeals found the bonding requirements of the Act
somewhat ambiguous, it concluded that only one bond in the
amount of $25,000 was required to be filed and that it covered all
well sites of an operator in Oklahoma. Among other things, the
court noted that, under the bonding requirements of 52 Okla. Stat.
§ 318.4, the security is to be filed with the Oklahoma Secretary of
State “for the benefit of the surface owners” and not in the county
where the operator plans to drill. Further, this section provides that
the bonding company or banking institution is to file a certificate
in the county where the operator is drilling or planning to drill,
evidencing filing of the bond with the Secretary of State. The
court noted there was no reference to the number of well sites in
these requirements.

The court further found that the statute does not permit rai-
sing the amount of the bond until damages are determined, either
by agreement of the parties or by the court, inasmuch as 52 Okla.
Stat. §  318.4(D) conditions the posting of an additional bond
on the award by the court or the parties’ agreement for damages
greater than the bond.

ASSESSOR CANNOT IGNORE RECENT PURCHASE PRICE OF

IDLE PIPELINE IN DETERM INING AD VALOREM  TAX VALUE

In Cimmarron Transportation, LLC v. Heavner, 2008 OK 44,
186 P.3d 947 (Okla. 2008), Cimmarron purchased in 2002 two
inactive pipelines by two separate transactions, one from EOTT
Pipeline Limited Partnership of 1825.94 miles for $258,068 and
the other from Spectrum Field Services of 795 miles for $115,000.
Of the two pipelines, 64.5 miles of one and 61.2 miles of the other
were in Cleveland County. In assessing the pipeline for ad valorem
tax purposes, the Cleveland County Assessor used replacement
cost less depreciation, arriving at a value of $592,979 for the 125.7
miles in Cleveland County. However, the allocated portion of the
purchase price was only $17,918.70. On appeal from a trial de

novo in state district court, the Oklahoma Supreme Court noted
that the Oklahoma Constitution requires all property to be assessed
at its fair cash value for ad valorem tax purposes. Further, the
court had previously determined fair cash value to be synonymous
with fair market value. The court concluded that it was improper
for the trial court to disregard Cimmarron’s purchase price as a
bona fide arm’s-length sale in the absence of circumstances indi-
cating the sales were other than arm’s-length and were not indica-
tive of true market value.
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T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

GOOD FAITH EFFORT TO ACHIEVE PRODUCTION  REQUIRED

TO EXTEND LEASE TERM

BP America Production Co. v. Marshall, No. 04-06-00478-
CV, 2008 WL 2828655 (Tex. App.—San Antonio July 23, 2008,
no pet. h.), involved two oil and gas leases to BP America cov-
ering the same land, one by the Marshall family and the other by
Vaquillas Ranch Co. and its affiliates. Both leases extended for
primary terms ending in mid-1980 and so long thereafter as oil or
gas was being produced, with a provision that, in the absence of
production, the lease would not expire so long as the lessee was
engaged in drilling or reworking operations with no cessation for
more than 60 days. BP America spudded a well just before the
end of the primary term, the J. O. Walker No. 1, to test the Lower
Wilcox and, secondarily, the Middle Wilcox Formations. The well
reached its total depth on September 22, 1980. BP America
determined as early as December 4, 1980 that the well could not
be successfully completed in those horizons but continued some
work in the Middle Wilcox, and then in the Upper Wilcox in
which it had indicated no previous interest, until March 25, 1981.
On that day, BP America concluded a farmout agreement with
Sanchez-O’Brien Oil and Gas Company, and determined that the
J. O. Walker No. 1 should be plugged and abandoned. On April 13,
1981, Sanchez-O’Brien spudded a new well, which resulted in
production. At least 20 other wells were thereafter completed as
producers, and production continued until the time the lessors filed
suit.

The Marshalls and the Vaquillas group each inquired of BP
America in mid-1981 about the status of the lease. A BP America
landman gave them brief synopses of BP America’s operations in
the J. O. Walker No. 1, assuring them that it had maintained con-
tinuous operations and that the lease was still in effect, and in-
formed them of the Sanchez-O’Brien drilling operations.

Vaquillas sued BP America and the successors to Sanchez-
O’Brien’s interest as farmee in 1999, and the Marshalls intervened
in the suit in 2001. Most claims were settled before trial, but the
court of appeals decided BP America’s appeal of a judgment deter-
mining that the Marshall lease had expired and awarding damages
and the Vaquillas plaintiffs’ appeal of the trial court’s determi-
nation that Wagner Oil Company, a successor to the Sanchez-
O’Brien interest, held title to its interest under the lease by adverse
possession.

The evidence was sufficient, the court held, to support the
jury’s finding that BP America was not acting in good faith to
establish production after December 4, 1980, so that its operations
thereafter in the Middle and Upper Wilcox did not extend the lease
term. The evidence was also sufficient, moreover, to uphold the
jury’s finding fraud in BP America’s response to the Marshalls’
inquiry about the lease shortly after the primary term. Although
BP America may have had no duty to respond at all, its voluntary
representations about the lease status imposed on it the obligation
to disclose the whole truth. Its failure to give the Marshalls infor-

mation, such as negative test results and that the Upper Wilcox
was never a target, was designed to create a false impression of
continuous operations. The Marshalls were not barred by the stat-
ute of limitations from asserting their claim that the lease had ter-
minated: the lease had expired by its own terms, and they were not
required to take any action at all. BP America’s argument that the
Marshalls’ fraud claim was barred by limitations was likewise to
no avail. It did not challenge the jury’s finding that the Marshalls
did not have sufficient knowledge to have discovered the fraud until
2000, and the assertion that their injury was neither inherently
undiscoverable nor objectively unverifiable was misplaced in a
case involving fraud or fraudulent concealment.

Finally, with respect to BP America’s appeal, the court held
that the Marshalls were entitled to an accounting for future pro-
duction without deduction for the cost of development and pro-
duction. The jury had implicitly found that BP America had acted
in bad faith with regard to its operations on the Marshall lease,
and it could be treated as a bad faith trespasser.

Turning to the Vaquillas appeal, the court reversed the judg-
ment for Wagner Oil Company based on jury findings of adverse
possession and its alleged status as a bona fide purchaser for
value. The party continuing to produce oil or gas under an expired
lease for the requisite period of time may acquire title to a lease-
hold interest by adverse possession, the court acknowledged,
under Natural Gas Pipeline Co. v. Pool, 124 S.W .3d  188
(Tex. 2003). Pool did not involve a cotenancy, however. Here the
Vaquillas group and W agner, as lessee producing under the ex-
pired lease, were cotenants, because Wagner held unexpired leases
on other undivided interests in the same land. An adverse pos-
session claimant must prove ouster through unequivocal, unmis-
takable, and hostile acts by Wagner or its predecessors putting the
cotenant on notice of its intent. The court determined that Wagner
was unable to meet that standard by merely having produced the
Vaquillas oil and gas and dealing with the former lessors as roy-
alty owners. Although repudiation can be constructively estab-
lished by passage of time, the court went on, the 19 years of
production here was far less time than in the cases finding con-
structive repudiation. A holding of constructive ouster would be
intolerable given the complicated chain of title and underlying
fraudulent conduct in this case.

Wagner likewise could not claim protection as a bona fide
purchaser for value without notice of the lease termination. Bona
fide purchaser status protects innocent purchasers of title to real
property interests, including interests in oil and gas leases, but it
cannot confer rights that do not exist. Wagner could not acquire
title to an oil and gas interest because the lease had already expired
when BP America executed the farmout agreement to Sanchez-
O’Brien.

It is hard to find anything shocking in the opinion, but this
case is disturbing nonetheless. The lesson is the unremarkable one
that operations, in order to maintain a lease, must be a bona fide
effort to establish production. Lessees and their purchasers, if they
must depend on drilling or other operations to have held a lease,
must make certain regardless of the passage of time that they could,
if necessary, show not only that the operations were conducted but
that they were conducted in a good faith effort to make a well. The
feeling is inescapable that there are similar instances of lessees
“stalling for time” by continuing operations for the sole purpose
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of lease extension, that are awaiting the discovery of enterprising
plaintiffs’ lawyers.

FORCE M AJEURE CLAUSE AND PRODUCTION FROM

RELEASED PORTION OF LEASE DID NOT SAVE LEASE

AFTER CESSATION OF PRODUCTION

Moore v. Jet Stream Investments, Ltd., No. 06-07-00106-CV,
2008 WL 3160745 (Tex. App.—Texarkana Aug. 8, 2008, no pet.
h.) (unreported), decided the lessee’s appeal of a trial court judg-
ment that his 1943 oil and gas lease had expired when there was
no production for some 11 months.

The Texas Railroad Commission ordered Moore, the lessee,
to cease production when he failed to comply with its order to
post financial assurance. He did cease production on August 20,
2004, and did not resume it until July 15, 2005, after having dif-
ficulty making the necessary bonding arrangements and finally
posting a letter of credit. The mineral owners in the tract sued for
a declaratory judgment that the lease had terminated. Moore ap-
pealed from a summary judgment on the lease termination issue
and an award of damages, following a bench trial.

Moore’s principal contention on appeal was that the lease was
maintained in force by its force majeure clause, which read as fol-
lows:

11. All terms and express or implied covenants of
this lease shall be subject to all Federal and State Laws,
Executive Orders, Rules and Regulations, and this lease
shall not be terminated, in whole or in part, nor Lessee
held liable for damages, for failure to comply therewith,
if compliance is prevented by, or if such failure is the
result of, any such Law, Order, Rule or Regulation.

2008 WL 3160745, at *3.

Nothing in the clause required that the cause of the lessee’s
failure to comply with the lease terms be beyond the lessee’s con-
trol, Moore maintained. Since his failure to produce was the result
of the Railroad Commission’s order, he urged, the lease had not
terminated. The court disagreed. If application of the regulation
is within the lessee’s control, compliance with the lease is not pre-
vented by or the result of the regulation. Here, the court said, the
requirement that Moore post security did not compel the termina-
tion of production but imposed conditions for all producers to
comply with in order to continue production. The summary judg-
ment evidence was, despite Moore’s own difficulties in posting
his bond, that forms of financial assurance were available to oper-
ators. The Railroad Commission regulation requiring the posting
of financial assurance did not preclude Moore’s compliance with
the lease, therefore, and the force majeure clause did not apply.

Moore also offered the novel argument that the lease was
held by one or more wells producing on the Perry Survey, also
part of the land originally covered by the lease, even though the
1943 lease under which Moore had produced had been released
as to the Perry Survey in 1954. Moore pointed out that his lease
merely required that there be production from “said land,” which
would include the Perry Survey, and argued that “no change or
division in ownership of the land, . . . shall operate to enlarge
the obligations or diminish the rights of lessee,” in the lease’s
assignment clause, meant that the release was irrelevant. 2008 WL
3160745, at *6. Harmonizing all provisions of the lease, including

its provision allowing releases, the court held that the intent of the
parties was for the term “said land” to refer only to land still cov-
ered by the lease, and that the provision concerning changes in
ownership likewise was intended to apply only to tracts to which
the lease applied.

Disposing of Moore’s remaining arguments, the court held
that the temporary cessation doctrine was unavailable because the
lease included an express provision allowing only 30 days after
cessation of production for the lessee to commence operations or
resume production, and that the lease clause granting the lessee
the right to retain 40 acres around each producing well on any
lease termination was inapplicable since there was no producing
well at the time of termination.

Moore was successful in overturning the trial court’s injunc-
tion, in the face of an express lease term, against his removing
lease equipment on expiration. The court also held that the trial
court had erred in awarding damages based on the value of Moore’s
gross production, without deduction of operating expenses, on the
basis that Moore had continued production after the lease had
expired as a bad faith trespasser. Jet Stream, the plaintiff, had
expressly requested in its petition that Moore be enjoined from
ceasing to produce during the pendency of the suit. Having suc-
cessfully enjoined Moore from ceasing production, Jet Stream
should be estopped, the court held, from alleging that Moore’s
conduct that it had requested and benefited from was wrongful.

GRANTORS COULD NOT SHOW  M UTUAL M ISTAKE IN DEED’S

FAILURE TO RESERVE M INERALS

The grantors in the deed at issue in Johnson v. Conner, No.
12-07-00393-CV, 2008 WL 2670211 (Tex. App.—Tyler July 9,
2008, no pet. h.), appealed the trial court’s summary judgment in
their suit alleging mutual mistake in the execution of the deed.
The deed, under the heading “Reservations from and Exceptions
to Conveyance and Warranty,” was made subject to oil and gas
leases and mineral severances but mentioned no mineral reser-
vation. The printed form farm and ranch real estate contract on
which it was based stated as follows: “RESERVATIONS: Seller
reserves the following mineral, water, royalty, timber or other in-
terests: None of the above are available to be conveyed.” 2008
WL 2670211, at *1. The grantors asserted that it had been their
intention to reserve any minerals they owned, and sued their gran-
tees when they learned, less than two years after the conveyance,
that the buyers were receiving royalty payments under an oil and
gas lease the grantors had executed before the sale.

The grantors argued that their sales contract stated that no
minerals were being conveyed and that they thought they were
signing a deed reserving their minerals. Their real estate broker
testified by affidavit that the sellers had been emphatic that they
were not selling their minerals, that she had told the buyers so,
and that she believed she had clarified in completing the contract
form that the minerals were being reserved. The buyers, in con-
trast, denied that any discussions about minerals ever took place
and stated they thought they were buying whatever minerals the
sellers owned.

In upholding the trial court’s summary judgment in favor of
the grantees, the court of appeals first noted that the only reason-
able interpretation of the preliminary real estate contract was that
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the sellers did not have any minerals to convey, not that they inten-
ded to reserve minerals that they owned. The real estate broker’s
affidavit of her intent could not create an ambiguity in the contract
where none existed on its face. The court then observed that in
order for the affirmative defense of mutual mistake to be sus-
tained, the grantors were required to raise fact issues showing that
the contracting parties were acting under the same misunder-
standing of the same material fact. The mistake must be mutual,
not unilateral, and it must be established not only that there was
an agreement at variance with the parties’ writing but also that the
differing provisions of the writing were placed in the instrument
by mutual mistake. The doctrine of mutual mistake must not rou-
tinely be available to avoid the results of an unhappy bargain.
Here, the summary judgment evidence was that the parties had
different understandings about the mineral estate. No probative
evidence established that the parties had the same mistaken belief
or assumption about the language used in the deed, and the grantors
had not met their burden to present evidence raising a fact issue
to preclude summary judgment against them.

OPERATOR’S FILING OF FORM  P-4 ESTABLISHES

PLUGGING RESPONSIBILITY

Not satisfied with the efforts of Shoreham Oil & Gas Co. to
stop the leaking of a gas well, the Texas Railroad Commission
took control of the well and ultimately plugged it. The State of
Texas then sued Shoreham for reimbursement of the plugging
costs. The sole issue in Shoreham Oil & Gas Co. v. State, 260
S.W. 3d 249 (Tex. App.—Austin 2008, no pet. h.), was whether
Shoreham’s filing with the Railroad Commission of a Form P-4
(Producer’s Transportation Authority and Certificate of Com-
pliance), designating itself as the well’s operator, was sufficient
to establish its responsibility for the cost of plugging.

Shoreham did not dispute that it had become the operator of
the well in 1996 and that the Texas Natural Resources Code places
responsibility for plugging on the operator. It maintained, though,
that its status as operator depended on the law prior to September 1,
1997, when the statutory definition of a well’s operator was the
person responsible for the physical operation and control of the
well at the time it is about to be abandoned or ceases operation.
Shoreham had been deprived of operational control of the well
when the Railroad Commission took it over, it argued, and under
the latter definition could not be held responsible as operator for
its plugging.

As amended effective September 1, 1997, Tex. Nat. Res. Code
Ann. § 89.002(a)(2) defines the operator of a well as the “person
who assumes responsibility for the physical operation and control
of a well as shown by a form the person files with the commission
and the commission approves.” Shoreham argued that its assump-
tion of responsibility for operation had occurred by way of a Form
P-4 filed in 1996, before the change in the statutory definition. It
acknowledged filing another P-4 in 2000 but asserted it had done
so for the purpose of changing its gas and condensate purchasers,
not to be designated as the operator. Rejecting Shoreham’s argu-
ment that its status as operator should depend on the earlier defi-
nition, the court pointed out that the amended statute does not
require the Railroad Commission form to be filed for the purpose
of establishing the operator, only that the form “show” the person
to be the operator. Since the Form P-4 filed in 2000 showed

Shoreham to be the operator, it satisfied the plain language of the
amended “operator” definition. The court likewise rejected Shore-
ham’s contention that the state had failed to submit evidence estab-
lishing that Shoreham’s current Form P-4 was a form “approved
by the commission.” The P-4 on its face had a space designated
for Commission approval, which had been initialed as “Approved.”
This was evidence that the Commission had approved the form,
and it was uncontroverted.

OPERATOR’S BANKRUPTCY DISCHARGED

PLUGGING LIABILITY

The appellants in Strata Resources v. State, No. 03-06-00393-
CV, 2008 WL 2736904 (Tex. App.—Austin July 11, 2008, no
pet. h.), Strata and its two partners, Epps and Brandes, challenged
the district court’s judgment awarding the State of Texas reim-
bursement for the plugging of wells operated by Strata and im-
posing civil and administrative penalties against them. In a series
of orders issued in September and November 2000, the Railroad
Commission ordered Strata and its partners to plug the wells and
assessed administrative penalties, giving them 30 days to comply.
The operator and its partners neither filed motions for rehearing
nor complied. After consulting with the surface owner, the Rail-
road Commission took over two of the wells and converted them
to water wells. On October 18, 2001, the state filed suit for ad-
ministrative and civil penalties for the operators’ failure to comply
with the Railroad Commission’s orders, reimbursement for plugging
costs, and an injunction requiring the plugging of several remaining
wells. During the pendency of the suit, on August 3, 2003, Epps
filed a bankruptcy petition and received a discharge on December
27, 2004. After Epps’s bankruptcy discharge, on December 15,
2005, the trial court rendered judgment against Strata, Epps, and
Brandes, jointly and severally, imposing administrative and civil
penalties totaling $46,000.00, and ordering reimbursement for
reasonable plugging expenses of $36,863.20.

The bulk of the court’s opinion concerned whether Epps’s
bankruptcy discharged his liability for reimbursement of plugging
costs. The state maintained it did not, on the basis that its claim
against Epps did not exist at the time he filed his bankruptcy pe-
tition. Under the applicable Texas statute, the state urged, it could
not seek reimbursement for plugging costs until after plugging the
wells (the opinion is unclear about the timing of the Railroad
Commission’s plugging, but apparently that did not occur, at least
as to some wells the Railroad Commission plugged, until after
Epps’s bankruptcy filing). Since the state had no basis for reim-
bursement before Epps’s bankruptcy, it argued, its claim did not
arise until afterward and was not discharged.

The court of appeals held that Epps’s liability for plugging
costs had been discharged by his bankruptcy. Congress intended
a broad construction of the type of claim to which bankruptcy
relief is to apply, and the courts must look to the earliest possible
date upon which a claim may arise so as to maximize the scope of
the discharge. The state had a right to payment, by statute, 30 days
after Epps failed to comply with its orders, although its claim had
not yet been filed and was therefore unmatured, unliquidated, and
disputed. The elements giving rise to Epps’s liability had occurred
before his bankruptcy petition was filed, and consequently the
state’s claim arose pre-petition. Further, the state’s argument that
its debt could not have been discharged because it had been given
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no notice of the bankruptcy was precluded by the admission in its
brief that it had filed a claim in the bankruptcy court.

The appellants complained that there was no statutory author-
ization for reimbursement to the state for the cost to convert wells
to water wells rather than plugging them. The court disagreed.
The Railroad Commission’s rules specifying general requirements
for plugging encompass wells to be converted to water wells, and
there was testimony that conversion of the wells to water wells
cost less than completely plugging them. The fact that the Com-
mission’s method of plugging also provided a benefit to the land-
owner by converting the wells into water wells, the court con-
cluded, had no bearing on the state’s statutory ability to seek
reimbursement for plugging.

The plugging statutes allow the state, when it must plug a
well, to dispose of well equipment in a commercially reasonable
manner and at market price. The appellants argued that the state
had failed to prove the market value of well equipment it offset
against plugging costs but had instead only offset a greatly re-
duced salvage price for the equipment. The state responded that
the exclusive means of asserting a claim to proceeds of the state’s
well equipment sales is found in the statutes governing claims
against the state’s oil field cleanup fund. The appellants had not
made a claim under those, and the court of appeals agreed with
the state that the reasonableness of the amounts for which sal-
vaged equipment had been sold was irrelevant to its reimburse-
ment claims.

The court had little trouble dismissing the appellants’ conten-
tion that the civil penalties of a total of $30,000 imposed against
them were unsupported by a finding of the specific number of
days for which they were in violation. It was undisputed that the
appellants never complied with any of the Railroad Commission
orders directed to them and that the law provides for the imposi-
tion of civil penalties for each day of violation. Based on the
evidence of the number of days the appellants were out of com-
pliance, the district court was authorized to impose civil penalties
of over $202 million against Strata and Epps and nearly $165
million against Brandes. The $30,000 the court actually imposed
was well within the range of its authority.

DEED’S RESERVATION TO HUSBAND AND W IFE OF ROYALTY

INTEREST IN HUSBAND’S SEPARATE PROPERTY DID NOT

VEST ANY INTEREST IN W IFE

Although a bit confused about Texas probate law, the court
in McCuen v. Huey, 255 S.W.3d 716 (Tex. App.—Waco 2008, no
pet.), seems to have reached largely the right result in a dispute
over ownership of nonparticipating royalty interests in two tracts
in Johnson County, Texas, reserved by Paul Huey in deeds he and
his wife Mary executed in 1950.

Paul and his brother, Phil Huey, had owned the land as sepa-
rate property in undivided shares of one half each. After having
conveyed his interest in the land, with reservation of the disputed
nonparticipating royalty interests, Paul Huey died in 1960. In his
will, executed before the deeds in which he had conveyed the
land, he devised to his brother Phil Huey, or to his issue if de-
ceased, his “undivided one-half interest” in the “approximately
four hundred fifty acres of farm land . . . which I now jointly own
with my said brother Phil Huey.” Id. at 730. The residue of his
estate would pass to his wife Mary. The will was probated in

Alabama, where Paul had resided. In the Alabama administration
of Paul’s estate, Phil filed an affidavit or “disclaimer” reciting that
all of the Johnson County, Texas, property referred to in the will
had been disposed of prior to Paul’s death, that there was no
property to pass to him under Paul’s will, and that he did thereby
“consent to the final settlement of the estate of Paul Huey by Mary
Huey, the sole legatee, devisee, beneficiary and distributee of all
of the property owned by Paul Huey at his death and passing
under the last will and testament of Paul Huey, deceased.” Id. The
Alabama probate proceeding concluded with an order declaring
Mary to have been “the sole legatee and devisee” of the property
passing under Paul’s will.

The suit resulting in this appeal was filed by Chesapeake Ex-
ploration Limited Partnership for determination of ownership of
Paul’s reserved royalty interests. The contestants were Phil Huey,
Jr., the son of Paul Huey’s brother Phil Sr. and the successor to
Phil Sr.’s interest, and multiple devisees under the will of Mary
Huey, who died in 1967. The principal contentions of Mary’s
devisees were that Paul’s royalty interests inured to Mary, since
she had joined in executing the 1950 deeds reserving them, and
that the Alabama probate court decree established Mary as the
sole beneficiary of Paul’s estate.

It was undisputed that Paul’s interest in the land was separate
property, and the reservation of a royalty interest in a deed in
which Mary joined in execution neither established a gift by Paul
to Mary nor otherwise vested any interest in her, the court held.
The only way for Paul to have made a gift to Mary would have
been for him to have executed a deed to her before the convey-
ance to a third party. Moreover, a grantor with no record title
cannot create title in herself by joining her spouse in the execution
of a deed purporting to reserve a mineral interest to the grantors.

Turning to the effect of Paul’s will and the Alabama probate
proceeding, the court refused to give any effect to Phil Huey’s
alleged “disclaimer.” A disclaimer, it observed, is enforceable
against the maker only when it is made with adequate knowledge
of what is being disclaimed. Phil’s affidavit reflected a misun-
derstanding, shared by Mary as evidenced by her filings in the
proceeding, that Paul did not own any interest in the Johnson
County property at the time of his death. Even if the document
filed by Phil were given effect as a disclaimer, the court observed
in a footnote, any interest in the Johnson County property would
have passed under Paul’s will to Phil Jr., as Phil Sr.’s only sur-
viving issue, not to Mary. Only if the Alabama court’s decree that
Mary was Paul’s sole legatee and devisee were given effect with
respect to the Johnson County property would Mary’s devisees
prevail. Because Mary’s and Phil Sr.’s filings in the probate pro-
ceeding advised the Alabama court that Paul held no ownership
interest in the Johnson County property and because the court’s
decree made no reference to the property, the court of appeals
held that the disputed royalty interests did not pass to Mary.
Moreover, according to the court, authenticated copies of the Ala-
bama probate documents, recorded in Johnson County, did not
constitute a muniment of title.

The court is undoubtedly correct in holding that Paul Huey’s
will could not be considered to have passed his interest to Mary
Huey as his residuary devisee. Its reasoning exhibits what seems
to be a serious misapprehension about the effect of the Alabama
probate court’s decree, however. From the court’s discussion it
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seems to suppose that if the Alabama court’s decree had speci-
fically mentioned Paul’s Texas royalty interests, or even if those
interests had been inventoried in the Alabama proceeding, Mary
and her devisees would have been entitled to rely on it. In this
reporter’s opinion, this is surely incorrect: an Alabama probate
court’s decree purporting to adjudicate title to Texas real property
should instead have been treated, it would seem, as an irrelevant
nullity. The court’s statement that the record of the Alabama
probate proceeding, as recorded in the Johnson County deed rec-
ords, did not constitute a muniment of title is, moreover, much too
broad. The recordation of the will and its Alabama probate were,
insofar as can be discerned from the opinion, sufficient under
Texas law to establish the will as a muniment of title, although in
favor of Phil Huey by the terms of the will itself, not in favor of
Mary Huey pursuant to the irrelevant decree.

The court finally devoted a significant portion of its opinion
to the allocation of attorneys’ fees. Suffice it to say that, as Chesa-
peake learned, a large oil and gas company should not assume that
filing an interpleader and tendering disputed funds to the court
will relieve it of claims for payment of attorneys’ fees incurred by
the competing claimants, even the losing side, much less entitle it
to recover those it incurs itself.

FORECLOSURE OF DEED OF TRUST LIEN ELIM INATES

GRANTOR’S ASSIGNM ENT OF ROYALTY

The court in Mackey v. Great Lakes Investments, Inc., 255
S.W.3d 243 (Tex. App.—San Antonio 2008, pet. filed), con-
sidered the effect of a trustee’s sale on the interest in royalty pay-
ments assigned by the grantors after their execution of the fore-
closed deed of trust.

As part of their bankruptcy reorganization, the Martinezes
executed deeds of trust securing indebtedness to MC Investments.
The deeds of trust conveyed to the trustee certain land covered by
an oil and gas lease held by Chevron U.S.A. Inc. and included “all
present and future rent and other income and receipts from the
property.” Id. at 248. Afterward they assigned their bankruptcy
lawyer, Mackey, any oil and gas royalty payments they were to
receive from the Chevron lease. A few months later, after the
Martinezes defaulted on their note payments to MC Investments,
a substitute trustee was appointed and sold the property covered
by the deeds of trust to Great Lakes. Mackey filed suit when Great
Lakes claimed the right to receive royalty payments from Chevron
and appealed a summary judgment against him.

A foreclosure and sale under a valid deed of trust lien has the
effect of passing all right, title, and interest the mortgagor held
when the deed of trust was executed, the court noted, free and clear
of the rights of any subsequent purchaser. When the Martinezes
assigned Mackey their royalty payments, they had already con-
veyed the land pursuant to the deeds of trust, specifically in-
cluding all income and receipts from the property. The deeds of
trust also contained the statement, “Leases are not assigned,” and
Mackey argued on the basis of that language that they did not
include royalty payments made under the Chevron lease. Mackey’s
argument ignored that the disputed royalty payments fell within
the broadly-worded category of “income and receipts from the
property,” the court concluded.

CITY OF HOUSTON NOT ENTITLED TO FEE SIM PLE TITLE TO

M INERAL INTEREST ON INVERSE CONDEM NATION

In its opinion on rehearing in Trail Enterprises, Inc. v. City

of Houston, 255 S.W.3d 105(Tex. App.—Waco Apr. 9, 2008, pet.
filed), the court of appeals addressed the proper judgment to be
rendered consistent with its earlier holding that the City of Houston
was liable for inverse condemnation. Trail’s mineral interest, the
court had found, had been unconstitutionally condemned by regu-
lations that in effect would deny access by prohibiting drilling.
The city urged that it should be awarded title to the Trail mineral
interest if it were to be forced to pay damages for having con-
demned it.

The ordinance at issue, the court observed, did not deprive
Trail of all economically beneficial or productive use of the
property, as evidenced by the fact that it continued to receive
royalty payments from wells drilled before the ordinance was
adopted. The jury’s award of the difference in market value before
and after the imposition of the ordinance contemplated a dam-
aging of Trail’s mineral interest rather than a taking of it. The city,
the court held, was not entitled to fee simple title to interests it had
“damaged” but not “taken.”

U T A H  —  O I L  &  G A S

W I L L I A M  E .  W A R D

—  R E P O R T E R  —

UTAH BOARD OF OIL, GAS AND M INING’S DISCRETION

IN ISSUING ORDERS COM PELLING COM PLIANCE

In Sullivan v. Utah Board of Oil, Gas and Mining, 2008 UT
44, 189 P.3d 63 (Utah 2008), the Supreme Court of Utah was
tasked with determining whether the Utah Board of Oil, Gas and
Mining (Board) had the discretion to order a payor to deposit
disputed royalty proceeds into an escrow account until the dispute
was resolved. Ultimately, the court held that the Board generally
has discretion to order a payor to deposit disputed proceeds into
escrow; however, under the facts of this case, the Board could not
exercise that discretion.

Sullivan involved the interpretation of a reservation of royalty
proceeds provision in an Assignment Affecting Record Title to
Oil and Gas Lease. The dispute was brought before the Board in
July 2006. In December 2006, the Board instructed the Division
of Oil, Gas and Mining (Division) to commence a 60-day inves-
tigation and negotiation period. The Division concluded that its
investigation “did not discover facts that provide a proper basis
for Board action if a hearing were held.” 189 P.3d at 66. The
Division recommended that the Board not set the matter for a
hearing and instead allow the parties to continue the contract dis-
pute in a pending state court action. After the Board dismissed his
request for agency action, Sullivan argued that the Board erred by
(1) dismissing his request for agency action without holding a
hearing on the merits, (2) refusing to continue the matter pending
the outcome of the parallel state court action, and (3) refusing to
order the opposing party to deposit the disputed royalty proceeds
into an escrow account.
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Because Sullivan waived his hearing request and failed to ask
for a continuance before the Board, the court would not reach the
substantive arguments for the first two assignments of error.
As to the third assignment of error, the court found that the Board
was in fact authorized to force escrow under Utah Code Ann.
§ 40-6-11. Section 40-6-11(3)(a), which addresses the Board’s en-
forcement powers generally, states that “whenever it appears that
any person is violating any provision of this chapter . . . the board
may issue an order requiring compliance. . . .” (emphasis added).
The court reasoned that this section was broad enough to em-
power the Board to issue an order requiring a payor to comply
with the requirements of Utah Code Ann. § 40-6-9(3)(b), which
states “[i]f accrued payments cannot be made within the time
limits . . . the payor shall deposit all oil and gas proceeds credited

to the eventual oil and gas proceeds owner to an escrow ac-
count. . . .” (emphasis added). However, under the facts of the
case the court determined that the Board did not in fact have the
discretion to issue an order requiring the payor to deposit the dis-
puted funds. The court reasoned that in order to comply with Utah
Code Ann. § 40-6-11(3)(a), “it must first ‘appear’ that a provision
[§ 40-6-9(3)(b)(i)] is being violated before the Board can exercise
its discretion in deciding whether to issue an order compelling
compliance.” 189 P.3d at 69. Since the Division was unable to
resolve the contractual claim and was, therefore, uncertain as to
whether there were accrued payments at issue, it could not have
“appeared” to the Board that there was a violation of Utah Code
Ann. § 40-6-9(3)(b)(i). The Board’s refusal to issue an order com-
pelling compliance to force the payor to deposit accrued payments
into escrow was affirmed.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOM ING SUPREM E COURT FINDS USE OF “LEASEHOLD

ESTATE”  IN AN ASSIGNM ENT CREATES AM BIGUITY

In Comet Energy Services v. Powder River Oil & Gas Ventures

LLC, 2008 WY 69, 185 P.3d 1259 (Wyo. 2008), the Wyoming
Supreme Court interpreted the meaning of “leasehold estate.” In
1998, Forcenergy Onshore, Inc. (Forcenergy) assigned certain
interests to Powder River Oil & Gas Ventures (Powder River).
The terms of that assignment were the subject of this suit. The
1998 assignment contained language often found in oil and gas
assignments, providing, in part:

. . . Assignor hereby transfers . . . and assigns to As-
signee all of Assignor’s right, title and interest in and to
the following (all of which are herein called the “In-
terests”):

1. The oil and gas well(s) described in Exhibit “A” at-
tached hereto (“Wells”), together with all equipment and
machinery associated therewith;

2. The leasehold estate . . . upon which the Wells are
located and/or pooled unitized therewith (“Leases”) and
all licenses, permits and other agreements directly as-
sociated with the Wells and/or Leases;

3. All the property and rights incident to the Wells, and
the Leases. . . .

Exhibit A to the 1998 assignment provided:

This Exhibit “A” contains the description of the wells/
units with such description intended to incorporate all of
Seller’s/Assignor’s interest in such wells/units and is not
intended to be limited to Seller’s/Assignor’s interest in
the geographic boundaries of the specific spaced/drillsite
unit description therein.

185 P.3d at 1262. Exhibit A listed the well name, section, town-
ship, and range on which the well was located. Exhibit A did not
list the specific federal lease covering 760 acres on which the well
was located nor did it list the spacing unit for the well.

Comet Energy Services was interested in purchasing the in-
terest acquired by Powder River from Forcenergy. In the course
of their discussion a question arose as to the interest acquired by
Powder River from Forcenergy. After obtaining a title opinion,
Comet Energy contacted Forcenergy to determine what interest it
conveyed to Powder River. Comet Energy and Forcenergy decided
that Powder River did not acquire Forcenergy’s interest in all of
the lease but only its interest in the spacing unit for the well on the
lease. As a result, Comet Energy acquired an assignment of the
rest of the lease from Forcenergy.

After Comet Energy recorded its assignment and advised
Powder River, Powder River filed a declaratory judgment action
to have the interests of the parties in the lease adjudged as to lands
not within the spacing unit. Both parties filed for summary judg-
ment and the district court found in favor of Powder River.

The Wyoming Supreme Court, on appeal, noted that both par-
ties’ arguments looked to extrinsic evidence. Comet Energy said
that the assignment of the “leasehold estate created by the lease(s)
upon which the Well(s) are located” instead of simply assigning
the specific lease, requires that “leasehold estate” and “lease” have
different meanings and that leasehold estate, as used in the as-
signment, should be taken to mean the 40-acre spacing unit estab-
lished by the Wyoming Oil and Gas Conservation Commission.
Id. The court noted that Comet Energy thus looked to extrinsic
evidence to establish the drilling unit for the well, while Powder
River looked to extrinsic evidence to establish the description of
the federal lease.

The court found the use of “leasehold estate” to be ambig-
uous and obscure in its meaning and that it could reasonably be
interpreted in more than one manner. Because this ambiguity gave
rise to a genuine issue of material fact, thus making summary
judgment improper, the case was remanded to the district court.
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C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

B R A D  A R M S T R O N G ,  Q . C .
—  R E P O R T E R S  —

FEDERAL POW ER TO SCOPE PROJECTS UNDER CANADIAN

ENVIRONM ENTAL ASSESSM ENT ACT CONFIRM ED

On October 27, 2003, Red Chris Development Company Ltd.
and bcMetals Corporation (collectively, the Proponents) submit-
ted a project description to the British Columbia Environmental
Assessment Office seeking to develop a gold and copper open pit
mining and milling operation (Project) in northwestern British
Columbia. The Project required a comprehensive environmental
assessment (reviewing the environmental and socio-economic ef-
fects of the entire Project) under the British Columbia Environ-
mental Assessment Act. The Project also triggered a federal en-
vironmental assessment under the Canadian Environmental As-
sessment Act (CEAA) because the Project required approval from
the federal Department of Fisheries and Oceans (DFO) for impacts
on fish habitat. Under CEAA, the DFO has discretion to “scope”
the project in relation to which an environmental assessment is to
be conducted. In previous cases, the Federal Court of Appeal had
confirmed the importance of this discretion to scope the federal
environmental assessment, taking into account a number of factors
including the avoidance of unnecessary duplication with provin-
cial assessments, and enabling the federal authorities to focus on
assessing those aspects of a project which engaged federal author-
ity and responsibility. (See Friends of the West Country Ass’n v.

Canada (Minister of Fisheries and Oceans) (1999), [2000] 2 F.C.
263; Prairie Acid Rain Coalition v. Canada (Minister of Fisheries

and Oceans), 2006 FCA 31.

The provincial environmental assessment was completed first.
On July 22, 2005, after an extensive assessment process covering
all aspects of the Project, the British Columbia Environmental As-
sessment Office issued its report which concluded that, consid-
ering mitigative measures, the Project was not likely to cause
significant adverse environmental, heritage, social, economic, or
health effects. The federal authorities participated in the provin-
cial assessment process, pursuant to the Canada-British Columbia
Agreement for Environmental Assessment Cooperation (2004).

The federal environmental assessment began on May 3, 2004,
and the federal authorities initially concluded that the entire Pro-
ject would also be assessed. Since the milling component of the
Project taken as a whole exceeded certain thresholds (ore pro-
duction capacity of 3,000 t/d or more) prescribed by the Compre-
hensive Study List Regulations (CSLR), a comprehensive study
of the Project was required if the entire Project was to be assessed.
“Comprehensive study” and “screening” are the two most com-
monly used environmental assessment tracks available under
CEAA, with comprehensive study being the more rigorous of the
two.

In December 2004, the federal authorities re-scoped the Pro-
ject for the purposes of their assessment, to include only those
components which fell within federal authority and responsibility
(i.e., those components which impacted fish habitat). Thus, the

federal authorities concluded that a comprehensive study of the
Project was not required and that they would conduct the federal
assessment as a screening. The federal authorities’ decision to re-
scope the Project was based, in part, on the federal court’s deci-
sion in Prairie Acid Rain Coalition v. Canada (Minister of Fish-

eries and Oceans), often referred to as “TrueNorth,” which had
confirmed federal power to scope a project for the purposes of the
federal environmental assessment to those components which
triggered federal responsibilities. On April 16, 2006, the federal
authorities issued their screening report and concluded that “tak-
ing into account the implementation of the mitigation measures,
the Project is not likely to cause significant adverse environ-
mental effects.” Canada (Minister of Fisheries and Oceans) v.

MiningWatch Canada, 2008 FCA 209 ¶22. On May 2, 2006, the
federal authorities took a Course of Action decision, which au-
thorized the issuance of the federal permits and approvals re-
quired to construct the Project.

On June 9, 2006, MiningWatch Canada filed an application
for judicial review, which did not challenge the federal author-
ities’ conclusions, but the process by which the environmental
assessment was conducted. In particular, MiningWatch claimed
that the federal authorities ought to have conducted a compre-
hensive study of the entire Project, including additional public
consultation. MiningWatch had not participated in the provincial
environmental assessment process.

On September 25, 2007, Mr. Justice Martineau of the Federal
Court Trial Division agreed with MiningWatch’s position and set
aside the federal environmental assessment of the Project, thus
preventing the Project from proceeding. Contrary to previous ju-
risprudence from the Federal Court and Federal Court of Appeal,
the Court concluded that the federal authorities did not have dis-
cretion to scope a project for environmental assessment purposes,
when some components of the project exceeded the thresholds
under the CSLR. The effect of the decision was to severely restrict
the federal authorities’ discretion to scope projects, meaning that
many scoping decisions were cast into doubt and the federal en-
vironmental assessment of various projects was changed from a
screening to a comprehensive study, even when federal authorities
were limited to certain components of a project, and even when a
comprehensive environmental assessment was already being
conducted by provincial authorities.

The Proponents and the federal authorities appealed and, on
June 13, 2008, the Federal Court of Appeal unanimously reversed
the lower court’s decision and reaffirmed the federal environmen-
tal assessment of the Project. MiningWatch Canada, 2008 FCA
209. In doing so, the court affirmed a number of its earlier de-
cisions, including TrueNorth, and held that it is the project as

scoped that the federal authorities must consider for the purpose
of determining whether or not a comprehensive study is required.
The court of appeal held that the federal authorities correctly
exercised their discretionary powers to scope and re-scope the
Project throughout the environmental assessment process. From
a broader perspective, this case confirms that federal authorities
can scope a project to focus on those components that engage
federal responsibilities and jurisdiction. It confirms that environ-
mental assessments can be conducted efficiently, with more co-
operation and less duplication between federal and provincial
processes.
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F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

IBLA  HOLDS THAT M INERAL LEASING ACT DOES NOT

AUTHORIZE ISSUANCE OF LEASES TO CAPTURE VENTED

M ETHANE GAS

The State Director of the Utah State Office of the Bureau of
Land Management (BLM), denied Vessels Coal Gas, Inc.’s (Ves-
sels) protest of a lease sale under the Mineral Leasing Act of 1920,
30 U.S.C. §§ 181-263. In Vessels Coal Gas, Inc., 175 IBLA 8,
GFS(O&G) 12(2008), the Interior Board of Land Appeals (IBLA)
reversed the decision of BLM, and held that the three leases
should not have been included in an oil and gas lease sale under
the Mineral Leasing Act.

Utah American Energy Inc. (UAE) operates a coal mine lo-
cated under federal, state, and fee land, including three parcels
covered by coal leases issued by BLM under the Mineral Leasing
Act. To avoid operational conflicts, BLM had not issued any oil
and gas leases covering the three federal parcels. UAE drilled vent
holes to the depth of the mine to remove gob gas from mine panels.
UAE entered into an operating agreement with Oso Oil and
Gas Properties, LLC (Oso) whereby Oso would capture methane
gas emitted from the gob hole vents (GHVs) and, if feasible, gath-
er and transport the methane to market. Oso requested a license
from BLM under the Federal Land Policy and Management Act
(FLPMA) to capture the methane gas vented from the GHVs and
associated with the coal mining operations. IBLA noted that this
arrangement appeared to be unique in BLM’s experience. BLM
concluded that the methane gas can only be captured and sold
through issuance of a lease under the Mineral Leasing Act. BLM
offered three parcels at a competitive sale; however, BLM did not
offer the standard oil and gas lease form. The leases contained
various stipulations that limited the lessee’s rights to capture the
ventilated mine gas and the leases had no specific term and re-
mained in effect at the discretion of the mining company. 175
IBLA at 16. Vessels protested the lease sale claiming that the stip-
ulations were anti-competitive and inconsistent with the terms and
requirements of the Mineral Leasing Act.

BLM rejected Vessels’ protest but the exact grounds for the
decision are unclear. BLM stated that FLPMA was a more ap-
propriate federal statute for the leasing or licensing of the produced
gas but provided inconsistent statements about the application of

continued on page 2

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

NEW  DEVELOPM ENTS ON FOREST SERVICE ROADLESS

REGULATION

The U.S. Forest Service’s (Forest Service) management of
so-called Inventoried Roadless Areas continues to foster confu-
sion, litigation, and uncertainty for the agency. On August 12,
2008, the U.S. District Court for the District of Wyoming ruled,
for the second time, that the 2001 Roadless Area Conservation
Final Rule, 66 Fed. Reg. 3244-3272 (Jan. 12, 2001) (to be codified
at 36 C.F.R. pt. 294) (2001 Roadless Rule), was promulgated ille-
gally. Wyoming v. U. S. Department of Agriculture, 570 F. Supp. 2d
1309 (D. Wyo. 2008). The court found that the 2001 Roadless
Rule violated both the National Environmental Policy Act of 1969
(NEPA) and the Wilderness Act of 1964. The Wyoming court’s
injunction prohibits the Forest Service from applying the 2001
Roadless Rule. The order creates significant confusion for the
Forest Service because in September 2006, the U.S. District Court
for the Northern District of California declared that the State Pe-
titions for Inventoried Roadless Area Management Rule, 70 Fed.
Reg. 25,654 (May 13, 2005) (to be codified at 36 C.F.R. pt. 294)
(2005 Roadless Rule), was issued in violation of NEPA and the
Endangered Species Act. California, ex. rel. Lockyer v. U. S. De-

partment of Agriculture, 459 F. Supp. 2d 874 (N.D. Cal. 2006).
That court further ordered that the rule previously in effect, the
2001 Roadless Rule, be reinstated. Therefore, the Forest Service
is subject to two conflicting nationwide injunctions; one requiring
the agency to comply with the 2001 Roadless Rule and one pro-
hibiting the agency from complying with the regulations. On
August 18, 2008, the Forest Service ordered all local and regional
officials to defer taking actions that would have the potential to
create a conflict with either court’s order. See http://www.roadless.
fs.fed.us/documents/legal/2001_roadless_rule_guidance.pdf.
When actions cannot be deferred, local officials were to contact
the Washington Office for further instructions. On August 20,
2008, the Forest Service filed papers in each court requesting re-
lief or further instruction. To date, neither court has modified its
injunction or granted relief to the Forest Service. Until further
action by either the courts or the agency, projects in identified In-

continued on page 4
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the Mineral Leasing Act and the issuance of the leases in this case.
IBLA held that BLM could not on one hand maintain that the
lease sale was properly conducted under the Mineral Leasing Act
while at the same time hold that the Mineral Leasing Act did not
apply. Once BLM concluded that the leases should be offered
under FLPMA, BLM could not maintain that the leases were
properly issued under the competitive bidding process under the
Mineral Leasing Act.

IBLA agreed with BLM’s conclusion that the capture of ven-
ted gas from the GHVs was not subject to the provisions of the
Mineral Leasing Act. IBLA determined that vented gas is not a
“deposit” subject to disposition under the Mineral Leasing Act.
175 IBLA at 25, quoting 30 U.S.C. § 181. A deposit is a “mineral
in place in the ground,” which does not include methane gas lib-
erated by a coal lessee and subsequently captured by an oil and
gas operator at the surface. 175 IBLA at 25. IBLA held that “[i]t
is clear from the statute and implementing regulations that oil and
gas leases were intended to be granted for purposes of exploring
for, drilling for, mining for, extracting, removing, and disposing
of the resulting production from oil and gas deposits in place.
That is not the situation here.” Id. Vessels could therefore not de-
mand that BLM issue a second competitive lease to capture the
methane gas because the Mineral Leasing Act does not apply to
these facts. Further, BLM “bears no obligation to conduct a public
competitive MLA lease sale for the parcels being mined subject
to coal leases.” 175 IBLA at 27. Based on the record before it,
IBLA refused to consider the question of whether FLPMA or
some other authority might apply to the issuance of a lease, per-
mit, or license to capture the coal mine gas vented under the facts
of this case.

IBLA  ESTOPS GOVERNM ENT FROM  DEM ANDING

RENTAL PAYM ENTS

William C. Kirkwood and other lessees (Kirkwood) appealed
a decision of the Utah State Office, Bureau of Land Management
(BLM), determining that full payment of rentals was required for
BLM to continue processing their application. In William C. Kirk-

wood, 175 IBLA 292, GFS(O&G) 14(2008), the Interior Board
of Land Appeals (IBLA) found the government estopped from
demanding retroactive rental payments on oil and gas leases as a
condition precedent to continuing the processing of combined
hydrocarbon lease (CHL) applications. This decision has a narrow
application but may be of general interest because of IBLA’s ac-
ceptance of the estoppel argument.

The Combined Hydrocarbon Leasing Act of 1981 (CHLA),
as codified in part at 30 U.S.C. § 226(n), removed a historic imped-
iment to the issuance of tar sand leases by the Department of the
Interior. CHLA allowed the “owner of (1) an oil and gas lease
issued prior to November 16, 1981, or (2) a valid claim to any hy-
drocarbon resources leasable under this section based on a min-
eral location made prior to January 21, 1926, and located within
a special tar sand area” the option to convert such a lease or claim
to a CHL for a primary term of 10 years, so long as an acceptable
plan of operations (PoO) was included. 30 U.S.C. § 226n(1)(A).

Upon submission of a complete PoO, CHLA authorizes the Secre-
tary of the Interior to suspend the running of the term of any oil
and gas lease proposed for conversion until the plan is finally
approved or disapproved.
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Several parties including Kirkwood filed an application to
convert federal oil and gas leases into a CHL pursuant to CHLA.
By September 9, 1983, the PoO was determined to be “complete
and acceptable,” but the applications were not thereafter proc-
essed to a final decision, there was no notice suspending the terms
of the leases subject to the application, and an associated draft
environmental statement prepared was never finalized. Various
challenges were made to the lease applications and ultimately in
a decision issued on January 29, 2007, BLM upheld the applica-
tions related to the leases at issue in this case and deemed that
the leases were suspended effective August 8, 1983, the date the
completed PoO was filed. BLM noted that during the suspension
period, rentals on the leases had not been paid. Additionally, BLM
declared that to continue processing the application, the rental
payments would need to be paid retroactively. The applicants were
given 60 days to pay the accrued rentals to the Mineral Manage-
ment Service, or the leases would terminate for nonpayment.

Kirkwood challenged the retroactive rental requirement as a
condition to continuing the processing of the CHL application.
Kirkwood argued that for 23 years, the BLM had consistently and
repeatedly advised the applicant and other parties that there was
no such requirement for payment of rentals as to leases whose
primary terms had expired to maintain the application. Based on
these statements, IBLA considered whether BLM was estopped
from demanding payment of the rentals. IBLA looked to the four
elements set forth in United States v. Georgia-Pacific Co., 421
F.2d 92 (9th Cir. 1970), to establish the defense of estoppel:

(1) the party to be estopped must know the facts; (2) he
must intend that his conduct shall be acted on or must so
act that the party asserting the estoppel has a right to
believe it is so intended; (3) the latter must be ignorant
of the true facts; and (4) he must rely on the former’s
conduct to his injury.

Id. at 96 (quoting California State Bd. of Equalization v. Coastal
Radio Prod., 228 F.2d 520 (9th Cir. 1955)).

In matters concerning the public lands, IBLA held that es-
toppel against the government must be based on affirmative mis-
conduct, such as misrepresentation or concealment of material
facts. While estoppel may be invoked where reliance on govern-
mental statements deprives an individual of a right that he could
have acquired, estoppel does not lie where the effect of such ac-
tion would be to grant an individual a right not authorized by law.
175 IBLA at 304.

IBLA held that the BLM made no effort, until recently, to
question, explain, or correct Kirkwood’s understanding regarding
rental payments. Additionally, the record confirmed that, consis-
tent with its communications, BLM would not have accepted
advance rentals after the tenth year of each lease. 175 IBLA at
312-313. Therefore, IBLA held:

the record abundantly demonstrates that appellants and
their predecessor were repeatedly advised in written com-

munications from BLM that, in the context of imple-
menting the new CHLA, that no advance rental was due
or required for the years following the end of the 10th
year of the primary term, that no adverse consequence
would attend the failure to pay rental, and that the obli-
gation to pay annual rental would next arise from the
new combined hydrocarbon leases.

175 IBLA at 313. Therefore, the government is estopped from
demanding rentals for the period during which the lease terms
have been suspended and estopped from declaring the leases ter-
minated by reason of not doing so.

IBLA  APPROVES CONDITIONS OF APPROVAL

Yates Petroleum Corporation (Yates) appealed two decisions
of the Deputy State Director, Wyoming State Office, Bureau of
Land Management (BLM) approving plans of development (PODs)
for coalbed methane that impose certain conditions of approval
(COAs) for development. In Yates Petroleum Corp., 176 IBLA 144,
GFS(O&G) 17(2008), the Interior Board of Land Appeals (IBLA)
affirmed the BLM decision and held that the COAs in this case
were consistent with BLM’s statutory and regulatory authority and
the underlying land use plan.

As part of its approval of the PODs, BLM imposed certain
conditions of approval including a 3-mile instead of a 2-mile sea-
sonal buffer zone around any active sage grouse leks during an
annual four-month period and denied five applications for permits
to drill (APDs) filed by Yates. In determining whether BLM acted
reasonably, IBLA evaluated the environmental assessment pre-
pared for each POD. The standard of review in appeals involving
challenges to COAs requires the appellant to show by a prepon-
derance of the evidence that such a requirement is unreasonable
or not supported by the data.

IBLA held that BLM has the statutory authority to impose
reasonable measures to minimize adverse impacts on other resource
values, including restricting the siting or timing of lease activities
when making a decision regarding discrete surface-disturbing oil
and gas development activities following site-specific environ-
mental review. Additionally, 43 C.F.R. § 3101.1-2 describes BLM’s
specific authority to impose post-lease, site-specific surface con-
trols stating that a lessee’s right to use the leased lands is subject
to such reasonable measures as may be required by the authorized
officer to minimize adverse impacts to other resources values,
land uses, or users not addressed in the lease stipulations at the
time operations are proposed. The same regulation further pro-
vides that at a minimum, measures shall be deemed to be consis-
tent with lease rights granted provided they do not require reloca-
tion of proposed operations by more than 200 meters. IBLA held
that this provision establishes a minimum threshold for reason-
ableness and does not prohibit relocations that are more stringent.
IBLA found that there was ample evidence to show there would
be both direct and indirect effects to sage grouse and their habitat
if the COAs were not required. IBLA stated that Yates failed to
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meet its burden that the COAs are inconsistent with the regula-
tions and lease terms. 176 IBLA at 155-58.

BLM also denied approval of five APDs filed by Yates. IBLA
found that it was reasonable for BLM to deny APDs based upon
the conclusions set forth in the environmental assessment that the
construction of access roads to the proposed wells would cross
steep slopes, fragile and erosive soils, and shallow ecological
communities thereby creating significant safety and reclamation
concerns. 176 IBLA at 159-60.

CIRCUIT COURT OF APPEALS AFFIRM S AW ARD OF

RESTITUTION IN THE AM OUNT OF THE LEASE BONUS

The Court of Federal Claims held that the government ma-
terially breached oil and gas lease contracts, entitling the lessees
to restitution and an award in the amount of the funds that had
been paid for the leases at the time the leases were executed. In
Amber Resources Co. v. United States, 538 F.3d 1358 (Fed. Cir.
2008), the Court of Appeals for the Federal Circuit affirmed the
Court of Federal Claims decision.

Pursuant to the Outer Continental Shelf Lands Act (OCSLA),
the Minerals Management Service (MMS) granted the leases at
issue in this case covering lands off the coast of California. Each
lease was issued prior to 1985 and the lessees paid approximately
$1.1 billion in lease bonuses. In 1972, Congress enacted the Coas-
tal Zone Management Act (CZMA) that directs coastal states to
develop coastal management plans. 16 U.S.C. §§ 1451-1465. Fed-
eral agencies are obligated to act consistently with the manage-
ment plans adopted by the states. 16 U.S.C. §§ 1456(c)(1). At the
time the leases were issued, the sale of leases in the outer con-
tinental shelf were not regarded as “directly affecting” the coastal
zone and therefore did not trigger the provision of the then ap-
plicable version of section 307(c)(1) of the CZMA. In 1990, sec-
tion 307(c)(1) was amended to make clear that OCSLA oil and
gas lease sales are subject to the requirements of the CZMA.
Explicitly, “[t]he amended provision establishes that any federal
agency activity . . . is subject to the CZMA requirement for
consistency if it will affect any natural resources, land uses, or
water uses in the coast zone. No federal agency activities are
categorically exempt from this requirement.” 538 F.3d at 1364
(quoting H.R. Rep. No. 101-964, at 970 (1990), reprinted in 1990
U.S.C.C.A.N. 2374, 2675). Subsequent federal court decisions
required MMS to apply the provisions of the 1990 CZMA amend-
ments to the leases.

In affirming the Court of Claims decisions, the court followed
the reasoning of the Supreme Court in Mobil Oil Exploration &

Producing Southeast, Inc. v. United States, 530 U.S. 604, 607
(2000), which involved offshore oil and gas leases similar to those
at issue in this case. The Federal Circuit held that the leases incor-
porated by reference any statutes or regulations that were in effect
at the time the leases issued. Further, it held that once the district
court issued an injunction, effectively requiring MMS to apply the
provisions of the 1990 amendments to the leases in question and
MMS implemented the decision, the government repudiated the
lease contracts. Therefore, the court reasoned, the lessees were
entitled to restitution.

The court held that the 1990 amendment effectively gave
states more substantive rights to challenge suspensions based on

alleged inconsistency with coastal management plans, thereby
creating a more burdensome procedural regime than the lessees
had bargained for. This, the court reasoned, amounted to a breach
of the lease agreements at issue in the case.

Additionally, the court agreed with the trial court that lessees
were entitled to the entire amount of the upfront lease bonus pay-
ments, but not sunk costs. The court reasoned that it would be
appropriate to grant restitution only to the extent that the govern-
ment received a direct benefit and none of the sunk costs quali-
fied.

C O N G R E S S  /  

F E D E R A L  A G E N C I E S

G E N E R A L

continued from page 1

ventoried Roadless Areas will remain subject to the current court
orders, increased confusion, and delays.

Additionally, on October 16, 2008, the Forest Service issued
a final rule and Record of Decision adopting a state-specific rule
establishing management direction for the designated roadless
areas in the State of Idaho. 73 Fed. Reg. 61,456. The final rule
designates 250 Idaho Roadless Areas and establishes five manage-
ment themes that provide prohibitions with exceptions or condi-
tioned permissions governing road construction, timber cutting,
and discretionary mineral development. The rule does not author-
ize the building of a single road or the cutting of a single tree;
instead it establishes permissions and prohibitions that will govern
what types of activities may occur. Any activities under this rule
will require appropriate site-specific analyses that will govern
what types of activities may occur in Idaho Roadless Areas. Any
decisions to build a road, allow mineral activities, harvest trees,
or conduct any other activity under the final rule will require
appropriate site-specific analysis under NEPA and other appli-
cable laws. Projects also must be consistent with the applicable
land management plan. This final rule supersedes the 2001 Road-
less Rule for National Forest System lands in Idaho.

A rulemaking process was initiated on September 20, 2006,
when Idaho Governor James Risch submitted a petition to the
Secretary of Agriculture to establish new management for Inven-
toried Roadless Areas on National Forest Service System lands in
Idaho. A Notice of Intent to prepare an environmental impact
statement (EIS) was published in the Federal Register on April 10,
2007. 72 Fed. Reg. 17,816. A notice of availability of the draft
EIS was published on December 21, 2007. 72 Fed. Reg. 72,707.
The Forest Service published a proposed rule for the conservation
of Inventoried Roadless Areas within Idaho on January 7, 2008.
73 Fed. Reg. 1135. The notice of availability of the final EIS for
the proposed Idaho Roadless Rule was published on September 5,
2008. 73 Fed. Reg. 51,814.

The Forest Service is also in the process of developing a
state-specific roadless rule for Colorado. The Forest Service is-
sued a Notice of Intent to prepare an EIS on December 26, 2007,
in response to a petition from Governor Bill Owens of Colorado.
72 Fed. Reg. 72,982. Draft regulations were issued on July 25,
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2008, 73 Fed. Reg. 43,544, and a notice of availability of a Draft
EIS for the proposed rule was issued on August 1, 2008. 73 Fed.
Reg. 44,991.

DEPARTM ENT OF THE INTERIOR ISSUES NEW  NEPA
REGULATIONS

The Department of the Interior (DOI) amended its regulations
by adding a new part to codify its procedures for implementing
the National Environmental Policy Act of 1969 (NEPA). The
DOI’s policies are currently located in Chapters 1 through 6 of
part 516 of the Department Manual. The final rule issued on
October 15, 2008, contains DOI policies and procedures for com-
pliance with NEPA, Executive Order 11514, Executive Order
13352, and the Council of Environmental Quality (CEQ) regu-
lations at 40 C.F.R. part 1500. 73 Fed. Reg. 61,292 (to be codi-
fied at 43 C.F.R. pt. 46). Additionally, the DOI made a number of
key changes from the existing guidance in the Department Manual.
These changes include: incorporating CEQ guidance regarding
cumulative impacts; clarifying that the department has discretion
to determine, on a case-by-case basis, how to involve the public
in the preparation of environmental assessments (EAs); highlight-
ing the use of adaptive management strategies; and incorporating
language indicating that EAs need only analyze a proposed action
and may proceed without the consideration of additional alterna-
tives when there are no unresolved conflicts concerning uses of
available resources. The regulations also contain guidance regard-
ing the use of third-party contractors and categorical exclusions,
and clarify what actions are subject to NEPA by locating all
relevant guidance and departmental procedures in one set of regu-
lations. The new regulations became effective November 14,
2008.

GRAY WOLF LISTED AGAIN—FOR NOW

On October 28, 2008, the U.S. Fish and Wildlife Service
(FWS) announced the reopening of the comment period to re-
consider its 2008 rule designating the Northern Rocky Mountain
(NRM) population of gray wolf as a distinct population segment
(DPS) and removing the distinct population from the federal list
of endangered and threatened wildlife under the Endangered
Species Act of 1973, as amended (ESA). 73 Fed. Reg. 63,926.
The agency’s decision came in response to a July 18, 2008, order
from the U.S. District Court for the District of Montana that en-
joined the FWS’s implementation of the delisting rule, after con-
cluding that the plaintiffs were likely to prevail on the merits of
their claim. Defenders of Wildlife v. Hall, 565 F. Supp. 2d 1160
(D. Mont. 2008). In light of the decision, FWS asked the court to
vacate a February 27, 2008, final rule establishing and delisting
the NRM DPS (73 Fed. Reg. 10,514) and remand the action to
the agency for further consideration. On October 14, 2008, the
U.S. District Court in Montana issued an order vacating the
February 27, 2008, final rule and remanded the matter for further
federal agency review. FWS is requesting further comment on the
listing determination and requested that comments be submitted
by November 28, 2008. The agency seeks information, data, and
comments from the public with an emphasis on new information
relative to the issues raised by the Montana District Court. In
particular, the agency is seeking information regarding the follow-
ing: (1) whether it is appropriate or necessary to revise its re-

covery goal to clarify that the genetic exchange called for can be
satisfied through either natural migration or managed genetic ex-
change; (2) what additional management, protections, and regula-
tory mechanisms may be needed to facilitate genetic exchange;
(3) what portions of Wyoming need to be managed as a trophy
game area, and how Wyoming should manage wolves in the tro-
phy game area; (4) the adequacy of existing regulatory mecha-
nisms in Montana, Idaho, and Wyoming; (5) if the determination
is made that Wyoming’s state law and state wolf management plan
do not constitute adequate regulatory mechanisms, the area in
northwestern Wyoming that is a significant portion of the range of
the NRM DPS that should retain its nonessential experimental
population status under section 10(j) of the ESA; (6) how Idaho,
Montana, and Wyoming’s management of take associated with
their defense of property laws and hunting regulations affects each
State’s commitment and ability to manage for 15 breeding pairs
and 150 wolves in midwinter; and (7) whether and under what
authority the Service may identify and designate a DPS within a
broader pre-existing listing and determine that this DPS should be
removed from the endangered species list. 73 Fed. Reg. at 63,927.

BLM  APPROVES NEW  RESOURCE M ANAGEM ENT PLANS

IN UTAH

On October 31, 2008, BLM announced the approval of Re-
source Management Plans (RMPs) and Records of Decision
(RODs) for the Kanab, Moab, Price, Richfield, and Vernal Field
Offices located in Utah. 73 Fed. Reg. 64,983. The Department of
the Interior Assistant Secretary for Land and Minerals Manage-
ment signed the RODs for the Kanab, Moab, Price, Richfield, and
Vernal planning areas on October 31, 2008, which constitute the
final decisions of the Department of the Interior and makes the
approved RMPS effective immediately.

The Kanab Field Office approved RMP/ROD addresses
management of approximately 550,000 acres of BLM adminis-
tered surface lands and an additional 96,600 acres of federally
owned mineral estate in Kane and Garfield Counties, Utah. Id.
The Moab Field Office approved RMP/ROD addresses manage-
ment of approximately 1.8 million acres of BLM-administered
surface lands and 1.9 million acres of federally owned mineral
estate in Grand County and a small portion of San Juan County,
Utah. Id. at 64,984. The Price Field Office approved RMP/ROD
addresses management of approximately 2.5 million acres of BLM-
administered surface lands and 2.8 million acres of federally
owned mineral estate in Emery and Carbon Counties, Utah. Id.
The Richfield Field Office approved RMP/ROD addresses man-
agement of approximately 2.1 million acres of BLM-administered
surface lands and 3.0 million acres of federally owned mineral
estate in Garfield, Piute, Sanpete, Sevier, and Wayne Counties,
Utah. Id. The Vernal Field Office approved RMP/ROD addresses
management of approximately 1.7 million acres of BLM-admin-
istered surface lands and 2.8 million acres of federally owned
mineral estate in Daggett, Duchesne, Grand, and Uintah Counties,
Utah. Id. Additionally, on November 19, 2008, BLM announced
the issuance of a revised RMP for the Monticello Field Office. 73
Fed. Reg. 69,676. The approved RMP addresses management of
1.8 million acres of BLM-administered surface and 2.5 million
acres of federally owned minerals in San Juan County and a small
portion of Grand County, Utah. The ROD was signed by De-
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partment of the Interior Assistant Secretary for Lands and Min-
erals Management on November 17, 2008.

The planning effort in each Field Office addressed a variety
of management issues including oil and gas leasing; rights-of-way;
recreation and off-highway vehicle management; cultural re-
sources; special designations, including Areas of Critical Environ-
mental Concern (ACEC) and suitability recommendations for wild
and scenic rivers; range management and livestock grazing; and
special status species. Prior to issuing the RMPs/RODs, the BLM
Director’s Office dismissed or resolved each of the 87 protests
received on the various proposed RMPs. The RODs serve as a
final decision by the Department of the Interior for land use plan
and implementation-level decisions in the improved RMP. The
approved RMPs are the culmination of a multi-year planning
effort by BLM in Utah. Approved RMPs in several other states
are anticipated in the coming months.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

CONGRESS OPENS WAY FOR OIL SHALE REGULATIONS

Congress opened the way for the Bureau of Land Manage-
ment (BLM) to issue final regulations for oil shale leasing and
development when it approved a temporary fiscal appropriations
bill for fiscal year 2009. Public Law No. 110-329, signed by
President Bush on September 30, 2008, removed a moratorium on
the completion of the oil shale leasing and development regula-
tions which was contained in an appropriations act last year. The
BLM published a final programmatic environmental impact state-
ment on September 5, 2008, that amends 12 resource management
plans in the Rockies (three in Colorado, six in Utah, and three in
Wyoming). 73 Fed. Reg. 51,838. The final regulations were
issued November 18, 2008, 73 Fed. Reg. 69,414, and litigation is
almost certain.

M INERALS M ANAGEM ENT SERVICE ISSUES NEW  RULES

REGARDING PLATFORM S AND STRUCTURES

On October 30, 2008, the Minerals Management Service
(MMS) amended its regulations to require lessees, lease operators,
and pipeline right-of-way holders to submit a report if a facility or
pipeline is damaged by a hurricane or other natural phenomenon.
73 Fed. Reg. 64,541 (to be codified at 30 C.F.R. pt. 250, subpt. A,
subpts. I and J). The final rule also requires operators to provide
assessment information on the structural integrity of Outer Conti-
nental Shelf platforms; information on the use of unbonded flexi-
ble pipe for pipelines; and additional information when installing
pipeline risers on floating platforms. The rule also incorporates an
industry-developed standard concerning the in-dash service in-
spection of mooring hardware for floating drilling units. The rules
are intended to allow the MMS to better regulate the safety of the
oil and gas infrastructure, and to properly assess damage resulting

from hurricanes or other natural phenomenon. The rule became
effective December 1, 2008.

M M S ISSUES FINAL REGULATIONS REGARDING DEEP WATER

OUTER CONTINENTAL SHELF OIL AND GAS ROYALTY RATES

On October 7, 2008, the Minerals Management Service
(MMS) issued a final rule amending 30 C.F.R. parts 203 and 260
to conform the regulations to the Fifth Circuit decision in Santa

Fe Snyder Corp. v. Norton, 385 F.3d 884 (5th Cir. 2004). 73 Fed.
Reg. 58,467. That decision found that certain provisions of MMS
regulations interpreting section 304 of the Outer Continental Shelf
Deep Water Royalty Relief Act (Deep Water Royalty Relief Act)
are contrary to the requirements of the statute. Under the final
rule, MMS will determine a lessee’s royalty under leases subject
to the Deep Water Royalty Relief Act § 304, for both past and
future periods, in a manner consistent with the Fifth Circuit’s
decision in the Santa Fe Snyder case and this rule.

On November 28, 1995, President Clinton signed Public Law
No. 104-58, which included the Deep Water Royalty Relief Act.
The Act was designed to encourage development of new supplies
of energy. It included incentives to promote investment in a
particularly high-cost, high-risk area, the deep waters of the Gulf
of Mexico. Under regulations issued by MMS, the Secretary of
the Interior was required to suspend royalties for certain volumes
of production on new leases in more than 200 meters of water in
the central western Gulf of Mexico issued in the first five years
following enactment of the Deep Water Royalty Relief Act. Once
the specified volumes had been produced, royalties became due
on all additional production. On October 4, 2004, the Fifth Circuit
in Santa Fe Snyder determined that the regulations implementing
royalty relief under section 304 were inconsistent with the statute.
The regulations provided that leases issued under section 304 that
were assigned to a field with a current lease that produced before
November 28, 1995, are not eligible for royalty relief. The regu-
lations further provided that where there was more than one
section 304 lease in a field, leases share in the statute royalty
suspension volume. These requirements were promulgated in an
interim rule effective April 24, 1996. 61 Fed. Reg. 12,022 (Mar. 25,
1996). The effect of the court’s ruling in Santa Fe Snyder is that:
(1) M MS could not condition royalty relief under section 304
on a lease being part of a field that was not producing before
November 28, 1995; and (2) the royalty suspension volumes des-
cribed in section 304 apply to each lease, not jointly to all leases
in a particular field. The rules were to go into effect on November 6,
2008, but, because of the financial impact of the proposed rule,
the Congressional Review Act requires that before the rule can
take effect, MMS is required to submit the rule to Congress for
review for a period of 60 days from the date of publication in the
Federal Register or receipt of the rule by Congress, whichever is
later. 5 U.S.C. § 801(a)(3)(A). Therefore, MMS delayed the ef-
fective date of the royalty relief regulations until December 8,
2008. 73 Fed. Reg. 64,205 (Oct. 29, 2008).
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C O L O R A D O  —  M I N I N G

H O W A R D  R .  H E R T Z B E R G

—  R E P O R T E R  —

NO IM PLIED EASEM ENT FOR ACCESS TO UNPATENTED

M INING CLAIM S

In Precious Offerings Mineral Exchange, Inc. v. McLain, 194
P.3d 455 (Colo. Ct. App. 2008), the Colorado Court of Appeals
affirmed the trial court's ruling that the plaintiff was not entitled
to an implied easement over the defendant's lands, and was not
entitled to condemn a way of necessity across those lands, for
purposes of accessing its unpatented mining claims.

The basic facts are that during World War II the federal
government believed certain lands held minerals that were of val-
ue to the war effort. In order to access those lands from a public
highway, the government needed to build a road that crossed fee
lands, so it obtained a right of entry from the fee owners. The
plaintiffs acquired their claims in 1999 but soon afterwards the
defendant, who owned the fee land crossed by the access road,
blocked the road. (The opinion does not say when the claims were
originally located.) In 2005, the plaintiff sued the defendant for
the right to use the road for access to its claims.

At issue during trial was whether the plaintiff had the right to
acquire an easement by condemnation (as a way of necessity), or
had the right to use the access road under one of these theories:
express easement (as successor to the right of entry); easement by
estoppel; prescriptive easement; implied easement; or the road
having become a public road. The trial court ruled in the defen-
dant’s favor on all claims. The plaintiff appealed only on the basis
of its claims of an implied easement and of the right to condemn
a way of necessity.

As for the way of necessity claim, the court reviewed Colo-
rado’s constitutional and statutory provisions and concluded that
only the federal government has the right to such a remedy for
access to lands where unpatented mining claims are located. The
court viewed the rights of an unpatented mining claim owner as
basically the same as the rights of a federal oil and gas lessee (the
common characteristic being that both types of rights are tempo-
rary in nature). Relying on a 1982 Colorado Supreme Court case
to the effect that a federal oil and gas lessee is not entitled to
condemn a way of necessity, Coquina Oil Corp. v. Harry Kourlis

Ranch, 643 P.2d 519, 520 (Colo. 1982), the court held that the
owner of an unpatented mining claim is not entitled to condemn
a way of necessity.

In rejecting the plaintiff's claim that it had an implied ease-
ment, the court noted that “[a]n implied easement typically arises
‘on severance of a single possessory interest into two or more
possessory interests’ ” and that was not the situation in this case.
194 P.3d at 458 (quoting Restatement (Third) of Prop.: Servitudes

§ 2.11 cmt. d (2000)).

AM ENDM ENTS TO M INED LAND RECLAMATION ACT; URANIUM

OPERATIONS ARE DESIGNATED M INING OPERATIONS

House Bill 1161, which was signed into law and became
effective May 20, 2008, amended the Colorado Mined Land Rec-

lamation Act, Colo. Rev. Stat. §§ 34-32-101 to -127, primarily by
classifying uranium mining operations as designated mining oper-
ations and adding requirements that relate only to uranium opera-
tions. The key amendments are as follows.

• Colo. Rev. Stat. § 34-32-103(3.5)(a) expands the
definition of “designated mining operations” to in-
clude “a mining operation at which . . . (III) Ura-
nium is developed or extracted, either by in situ

leach mining or by conventional underground or
open mining techniques. A uranium mining opera-
tion may seek an exemption from designated mining
operation status in accordance with Section 34-32-
112.5(2).”

• Sections 34-32-112 and 34-32-112.5, relating to ap-
plications for reclamation permits, were amended
by adding stringent requirements that relate solely
to applications for in situ uranium operations.

• Section 34-32-115 was amended to provide that
the Mined Land Reclamation Board has 240 days
(rather than the 120 days that applies to other types
of operations) to rule on an application for in situ

uranium operations, and to expand the reasons why
the Board may deny or revoke a permit.

• Section 34-32-116 was amended to expand recla-
mation requirements for in situ uranium operations.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

TENTH CIRCUIT OPINES THAT KANSAS W ILL REJECT

A “CONTINUING TORT”  THEORY FOR CONVERSION

As early as 1996, Northern Natural Gas Company suspected
that gas stored in its Cunningham storage field was migrating
beyond its boundaries and being produced by Nash Oil & Gas,
Inc.’s wells located four miles away. Northern filed suit against
Nash asserting conversion, unjust enrichment, and rights under
Kan. Stat. Ann. § 55-1210(c). The district court granted summary
judgment to Nash, finding that Northern’s conversion and unjust
enrichment claims were barred by the statute of limitations. The
court also held that § 55-1210(c) did not create a separate cause
of action but was designed to negate the rule of capture as applied
to storage gas.

On appeal, the court in Northern Natural Gas Company v.

Nash Oil & Gas, Inc., 526 F.3d 626 (10th Cir. 2008), affirms the
district court’s rulings and concludes that Kansas would not rec-
ognize a continuing tort theory that would allow Northern to
recover for acts of conversion occurring within two years from the
date Northern filed suit. The statute of limitations for conversion
in Kansas is two years. The court presumably arrived at a similar
conclusion regarding Northern’s unjust enrichment claim which
has a three-year statute of limitations. One judge on the panel
dissented, suggesting that Kansas might recognize a continuing
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tort theory for conversion and in any event the court should certify
the question to the Kansas Supreme Court.

Reporter’s Comment: The statute of limitations on a claim
cannot begin to run until one has a claim. Oil and gas do not
become personal property until they are extracted. Therefore, a
cause of action for taking Northern’s personal property cannot
arise, as to any particular volume of gas, until it is extracted by
Nash. Until the molecules of gas are extracted and captured by
Nash, Northern has no cause of action for conversion or unjust
enrichment. Technically, the issue is not “continuing tort” but
rather when the actionable tort, for the precise property taken,
accrues. This is not any sort of discovery rule problem, it is sim-
ply identifying the first instance, as to the property at issue (ex-
tracted gas), when all the elements of a cause of action exist so
one can legitimately file suit.

The court’s basic error is also revealed when considering how
Kan. Stat. Ann. § 55-1210(c) operates. Although the court in-
dicates that § 55-1210 merely abolishes the rule of capture for
injected gas, it only negates the rule of capture for gas that
migrates outside the storage field when the injector “can prove

by a preponderance of the evidence that such gas was original-

ly  injected into the underground  storage.” Kan. Stat. Ann.
§ 55-1210(c)(1) (emphasis added). Unless and until that is done,
the gas remains subject to the rule of capture. Under this approach,
no cause of action for produced gas could accrue until after North-
ern proves that the gas was Northern’s injected gas. Until that is
done, there can be no conversion or unjust enrichment—therefore,
no cause of action and no triggering of the statute of limitations.

The court’s ruling apparently denies Northern any recovery
for the past, present, or future production of its storage gas from
the Nash wells. This gives the two-year conversion statute of lim-
itations the same practical effect as a 15-year statute of limitations
applied in Kansas for establishing interests in real property.

The importance of these concepts will most likely be played
out in a subsequent condemnation action where the issue will be
the value of Nash’s gas properties. If the Tenth Circuit’s opinion
is given effect as the property law of Kansas, Nash will most
likely fare much better in the valuation process. However, if
Kansas property law and § 55-1210(c) are properly applied, the
valuation of Nash’s property will likely be reduced to recognize
whatever gas-in-place Northern can prove is its storage gas.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C .  T .  H A R D W I C K

—  R E P O R T E R  —

APPELLATE COURT AFFIRM S CORPORATION COM M ISSION’S

JURISDICTION TO DETERM INE DEDUCTIBILITY OF POST-
PRODUCTION COSTS UNDER POOLING ORDER

As reported in an earlier issue of this Newsletter, Vol. XXIV,
No. 4 (2007), the Oklahoma Corporation Commission determined
that it, and not the state district court, had jurisdiction to deter-
mine whether post-production costs are deductible in determining
royalty payable to mineral owners under a pooling order. Further,
the Commission determined that those costs were deductible in

that case. The Commission’s determination has now been affirmed
by the Oklahoma Court of Civil Appeals in a case designated for
publication, New Dominion, L.L.C. v. Parks Family Co., L.L.C.,
No. 105,309 (Okla. Civ. App. Sept. 18, 2008).

Parks owned mineral rights under various wells drilled by
New Dominion. Many of these wells were governed by various
forced pooling orders issued by the Corporation Commission in
favor of New Dominion. As a result of Parks’ election under these
orders not to participate in drilling the wells, Parks was entitled to
receive “the normal 1/8th royalty interest” specified in the pooling
statute. New Dominion sold its gas to an unaffiliated purchaser
at the wellhead based on a formula that deducted certain post-
production costs borne by the purchaser from an index price.
Parks filed suit against New Dominion in the District Court of
Okfuskee County, Oklahoma, claiming that paying royalty to
Parks based on the price received by New Dominion under the
formula contract amounted to the impermissible deduction of
post-production costs. New Dominion moved to dismiss the
district court action, asserting that the Corporation Commission
had exclusive jurisdiction to resolve the dispute for wells gov-
erned by forced pooling orders. New Dominion also filed an
application with the Corporation Commission claiming that the
Commission had exclusive jurisdiction to interpret, clarify, and
amend its pooling orders, including the matter of the deductibility
of post-production costs, and further asserting that those costs
were deductible. Upon hearing, the administrative law judge
concluded that the Commission had jurisdiction to interpret,
clarify, amend, and supplement its pooling orders. However, he
found that the district court should decide whether the oil and gas
leases that were used to establish fair market values under the
pooling orders required royalty owners to bear their proportionate
part of post-production costs and the share of sale proceeds the
royalty owners should receive. He also found that that matter was
properly placed before the district court under section 14 of the
Production Revenue Standards Act, Okla. Stat. tit. 52, § 570.14.

On review, the Oil and Gas Appellate Referee concluded that
the prohibition against collateral attacks upon Corporation Com-
mission orders deprived the state district court of jurisdiction to
inquire into the pooling orders here in question; that any deter-
mination by the state district court of a royalty owner’s entitle-
ment to proceeds of production was just such a collateral attack;
and that section 14 of the Production Revenue Standards Act did
not overcome that doctrine. Further, the Commission had ex-
clusive jurisdiction to interpret and construe its pooling orders.
The Appellate Referee concluded that whether the forced pooled
royalty owners should bear their proportionate part of marketing
and post-production costs was properly determinable by the Com-
mission and that the Commission should issue an order clarifying
that the phrase “normal 1/8th royalty interest” as defined by the
pooling statute authorized the deduction of the post-production
costs here in question. The Commission adopted the Appellate
Referee’s report.

On appeal to the Oklahoma Court of Civil Appeals, Parks
asserted that the language of the pooling statute, stating that an
unleased mineral owner is considered a lessor to the extent of a
1/8th interest, created a constructive lease with rights attendant
thereto, including the implied duty to market. (The implied duty
to market forms the basis for requiring the lessee to bear post-
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production costs in Oklahoma.) The court rejected this argument,
noting that such analysis would require the courts to furnish all of
the terms of an imposed constructive lease. The court further
reasoned that the implied covenant to market is based upon a
voluntary negotiated lease between mineral owner and lessee and
not created by the courts as a matter of universal justice. The court
further rejected Parks’ argument that this matter was a private
dispute properly before the district court, that here the Commis-
sion had been requested to clarify its order with respect to the
meaning of “the normal 1/8th royalty interest,” and that is a public
right within the jurisdiction of the Commission.

Parks has petitioned the Oklahoma Supreme Court for cer-
tiorari and that petition is currently pending.

OKLAHOM A STATUTE FREEZING THE AD VALOREM

TAX STATUS OF GATHERER AS PUBLIC SERVICE

CORPORATION IS UNCONSTITUTIONAL; GATHERER

IS NOT A PUBLIC SERVICE CORPORATION

In EOG Resources Marketing v. Oklahoma State Board

of Equalization, 2008 OK 95, No. 105860, 2008 WL 4643784
(Oct. 21, 2008), EOG Resources Marketing (EOGRM), the owner
and operator of a natural gas gathering system, sought a declara-
tory judgment that the Oklahoma State Board of Equalization and
the Oklahoma Tax Commission had erroneously classified it as a
public service corporation for ad valorem tax purposes for the
2006 tax year. Generally, ad valorem taxes are determined based
upon assessments made by the county assessor. However, entities
falling within the definition of a public service corporation are
centrally assessed by the Board of Equalization. Due to a number
of factors, central assessment by the Board of Equalization gener-
ally results in an ad valorem tax almost double the tax that would
result from local assessment and, thus, central assessment is to be
avoided. Because of litigation arising in the mid-1990s regarding
ad valorem taxation of gas gatherers, the legislature froze the tax
status of gas gathering companies based upon their tax status for
tax year 2002. EOGRM had been centrally assessed for the years
1994 through 2005 without objection. The Board of Equalization
refused to reconsider the ad valorem tax status of EOGRM, rea-
soning that under the moratorium statute, since EOGRM was
centrally assessed for the 2002 tax year, it was legislatively man-
dated to continue assessing EOGRM centrally. The trial court
found that, as a matter of law, EOGRM was not a public service
corporation, that the moratorium statute was unconstitutional, and
the Board of Equalization unlawfully assessed EOGRM’s prop-
erty for ad valorem tax years 2006 and 2007.

On appeal, the Oklahoma Supreme Court upheld the trial
court’s determination that the moratorium statute was an un-
constitutional special law because it treats similarly situated gas
gathering companies differently for tax purposes based solely
upon their assessment status for the year 2002—those companies
that were centrally assessed in 2002 are to be centrally assessed,
and those that were locally assessed in 2002 are to be locally
assessed. The court further noted that the moratorium statute
“boils down to nothing more than choosing a date [and that] [t]he
method by which a gas gathering company was assessed in 2002
is not a distinctive characteristic upon which different treatment
is reasonably founded.” 2008 WL 4643784 at *5.

Next, the court noted that the effect of the moratorium statute
was to create two new classifications—gathering companies clas-
sified as public service corporations in 2002 and gathering com-
panies not classified as public service corporations in 2002. The
court held that doing so and, at the same time effectively forbid-
ding taxpayers from seeking legal redress to review the classifi-
cation of similarly situated gas gathering companies, made the
new classifications unreasonable and arbitrary in violation of the
constitutional provision requiring uniform taxation on the same
class of subjects.

Finally, the court also determined that the moratorium statute
violated Oklahoma constitutional provisions that limit property to
be assessed centrally by the Board of Equalization to public ser-
vice corporation property by permitting property erroneously des-
ignated as public service corporation property in 2002 to continue
in that status, and forbidding the taxpayers from seeking legal
redress in the courts to challenge that result.

The court next rejected the Board of Equalization’s argu-
ment that EOGRM was a public service corporation. Article 9,
Section 34 of the Oklahoma Constitution, after identifying a litany
of entities falling within its definition, defines a public service
corporation to include entities “authorized to exercise the right of
eminent domain or having a franchise to use or occupy any right
of way, street, alley or public highway, whether along, over or
under the same, in a manner not permitted to the general public.”
The Board of Equalization argued that because EOGRM has
utilized statutory rights to obtain road crossing permits and lay
pipelines under public roads, it falls within the definition. The
court first concluded that gas gathering companies did not have
the power of eminent domain under the Natural Gas Act or the
Oklahoma Production and Transportation Act, noting that under
the Oklahoma Act, only domestic pipeline companies that have
filed with the Corporation Commission certain plats and an ac-
ceptance of the Oklahoma Constitution and laws can exercise the
right of eminent domain, and this EOGRM had not done. Further,
the court noted that, under the Pipelines Act of 1907, the authority
of a gas pipeline to lay its lines over, under, across, or through
state streets and highways was likewise predicated upon filing
with the Corporation Commission the necessary plats and accep-
tance of state law. EOGRM had not done so but, instead, had laid
its lines under public roadways pursuant to road crossing permits
available to the general public. The court concluded that because
EOGRM could not exercise the power of eminent domain and
does not possess the right to occupy any right-of-way, street, or
highway in a manner not permitted to the general public, it is not
a public service corporation for purposes of ad valorem taxation.

OUT-OF-STATE SHIPPER OF NATURAL GAS ON INTERSTATE

PIPELINE IS SUBJECT TO AD VALOREM  TAX ON GAS

IN PIPELINE’S OKLAHOMA STORAGE FACILITY

In In re Missouri Gas Energy, 2008 OK 94, No. 103355,
2008 WL 4648330 (Oct. 21, 2008) (not released for publication),
the issue was whether Woods County, Oklahoma, could impose
an ad valorem tax on gas purchased in Oklahoma by a Missouri
gas distributor and held in a gas storage facility located in Woods
County, Oklahoma, owned by an interstate pipeline where the ulti-
mate destination for the gas was out of state. Missouri Gas Energy
(MGE) is a local distribution company regulated by the Missouri
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Public Service Commission which sells gas to its customers in
Missouri. It sells no gas, maintains no facilities, and has no em-
ployees in Oklahoma. However, MGE purchases gas in Okla-
homa, Kansas, and Texas which is shipped into Missouri under
contracts with Panhandle Eastern Pipeline, an interstate common
carrier of natural gas regulated by the Federal Energy Regulatory
Commission (FERC). Throughout the year, varying amounts of
MGE’s gas, after beginning their transport on Panhandle’s pipe-
line, are placed into storage in one of two storage facilities owned
by Panhandle, one in Woods County, Oklahoma, and the other in
Kansas, from which the gas is subsequently withdrawn at MGE’s
request. After completing its transport on Panhandle’s pipeline,
the gas is delivered to MGE in Missouri for sale to its customers.
MGE’s gas storage involves a scheduling system by which MGE
first nominates gas into storage and then, as needed, MGE nomi-
nates gas for delivery out of storage. Under this system, MGE, as
shipper, cannot specify into which storage facility the nominated
gas is placed. Panhandle keeps a single storage account balance
for each shipper for gas held in its two storage facilities. Although
gas transported for shippers remains in Panhandle’s possession
and control, title to the gas from receipt into the pipeline to deliv-
ery at the point of consumption remains at all times in the shipper.
At the request of the Woods County Assessor, Panhandle furnished
information as to the amount of gas held in storage for various
shippers on January 1, 1998, 1999, and 2000, and levied the ad
valorem tax on MGE at issue here. On appeal from the assess-
ment, the trial court held, on a number of bases, that the gas in
storage was not subject to ad valorem taxation in Oklahoma. On
appeal, the Oklahoma Supreme Court reversed the trial court’s
holding.

Although acknowledging that natural gas is tangible property,
MGE argued that its interest in the stored gas was intangible per-
sonal property in the form of an account receivable or deposit
because ownership and operation of the storage facility was in
Panhandle and the gas was to be delivered out on MGE’s nomi-
nations under the scheduling procedure. The court rejected this
argument primarily on the basis that title to the gas at all times
remained in MGE. The court also rejected MGE’s argument that
the storage arrangement fell within an exemption for property in
which a taxpayer has only a beneficial ownership, holding that
MGE’s relationship with Panhandle did not create a division of
title to the stored gas in which Panhandle had legal title and MGE
the beneficial title. The court next rejected MGE’s argument that
its gas was in interstate commerce and could not have a tax situs
in Oklahoma, reasoning that this was not a Commerce Clause
question, but a Due Process Clause issue and that, notwithstanding
that MGE’s stored gas would ultimately be delivered in Missouri,
its sojourn into storage in Oklahoma gave it at least a minimum
nexus to Oklahoma sufficient to establish a tax situs and to sur-
vive a due process attack. The court further said that this was not
a tax on property merely passing through Woods County on its
way to an out-of-state destination, but on tangible personal prop-
erty actually located in Woods County on the assessment date.

The court next rejected MGE’s argument that, notwithstand-
ing that it owned gas within Panhandle’s system, its ownership of
gas at any particular location on the system could not be proved.
The court agreed with the assessor that proof of the location of
any particular molecules was irrelevant, that the natural gas is

fungible goods and, under the general rule, its commingling with
other fungible goods resulted in the owners becoming tenants in
common in the mass. Thus, the gas in the storage field was owned
by the shippers as tenants in common.

The court next rejected MGE’s argument that the Commerce
Clause prohibited assessment. The court reasoned that under con-
trolling U.S. Supreme Court opinions, even if MGE’s storage gas
was in transit in interstate commerce, that would not automatically
mean its taxation would contravene the Commerce Clause because
interstate commerce can be required to pay its fair share of state
taxes. The court reasoned that a tax will be sustained against a
Commerce Clause challenge if it is applied to an activity with a
substantial nexus in the taxing state, it is fairly apportioned, it does
not discriminate against interstate commerce, and it is fairly rela-
ted to services provided by the state, citing Complete Auto Transit,

Inc. v. Brady, 430 U.S. 274, 279 (1977). 2008 WL 4648330 at *10.
The court found that all four criteria were met. Finally, the court
rejected MGE’s assertion that the gas in storage came within
Oklahoma’s “Freeport Exemption,” Okla. Const. Art. X, § 6A,
which exempts from taxation goods originating outside of Okla-
homa detained in Oklahoma for no more than nine months for
storage or other specified uses and then shipped for sale to points
outside of Oklahoma. This exemption did not apply because the
gas had a place of origin in Oklahoma.

INSUFFICIENT DUE DILIGENCE TO SUPPORT NOTICE

BY PUBLICATION INVALIDATES ESCHEAT PROCEDURE FOR

SEVERED M INERALS

In Oklahoma, ex rel. Christian v. McCauley, 2008 OK CIV
APP 77, 193 P.3d 615 (2008), several persons appealed a trial
court confirmation of a sheriff’s sale of abandoned mineral inter-
ests pursuant to an Oklahoma statute, under which abandoned
property may be escheated to the state. Real and personal property
is deemed abandoned (among other instances) when a person fails
to exercise ownership rights in the property for the statutory pe-
riod. Here, the properties at issue were producing severed mineral
interests located in Grady County. Producers are required to re-
port to the State Treasurer the names of persons who cannot be
found who have an interest in production proceeds held by pro-
ducers for five years. If the owners have not claimed their roy-
alties after the statutory period (which, at the time applicable
to this litigation, was seven years, but later was extended to 15
years), these mineral interests are deemed abandoned. Upon the
expiration of the abandonment period, the district attorney for the
county where the mineral interests are located may then file a
petition for escheat. When the judgment for escheat is entered, the
court must order the property appraised and then sold at a sheriff’s
sale with the proceeds placed in the permanent state school trust
fund. The escheat statutes require notice by mail or personal ser-
vice. However, where service by mail or personal service cannot
be made, service by publication is authorized. This appeal in-
volved persons claiming a lack of due diligence to determine the
names and address of severed mineral interest owners sufficient
to authorize notice by publication.

The state first asserted that certain appellants had no stand-
ing to contest the escheat proceedings because they were not the
last record owners and were not named as defendants. Appellant
Graham claimed standing as a shareholder in and president of
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Farmer’s Investment Company, which was named as a defendant.
The Court of Civil Appeals held that, generally, corporations must
sue or defend in their own name. Here, Farmer’s Investment Com-
pany had been suspended for failure to pay its franchise taxes and,
by statute, was barred from either suing or defending. Thus, neither
the corporation nor any officer acting on its behalf could either
sue or defend these escheat proceedings. Further, since stock-
holders may only sue on behalf of a corporation in limited cir-
cumstances not applicable here, Graham had no standing to in-
tervene as a stockholder.

Certain other appellants claimed as heirs of individual sev-
ered mineral owners who were named as defendants but were
deceased at the time of the filing of the escheat proceedings. Al-
though generally a personal representative is the proper person to
represent the estate of a decedent in suits by or against it, by
statute, the heirs or devisees of a decedent are entitled to maintain
an action for the possession of real estate or to quiet title. Thus,
this group of appellants was found to have standing to intervene
in and challenge the proceedings.

The court then reviewed the sufficiency of the notice by
publication. The court first noted that actual notice, if possible,
must be given and that notice by publication is constitutionally
insufficient when more effective means of notice, such as mailing
or personal service, is available. Publication notice does not satis-
fy due process unless due diligence is first used to find the affec-
ted party. The state testified that it examined the State Treasurer’s
unclaimed property list, checked the Corporation Commission’s
website for details about the wells involved, wrote the well own-
ers for a list of addressees for the non-claiming owners, checked
the probate records of Grady County, and searched the Chickasha
(Grady County seat) phone book, as well as the Yahoo SBC In-
ternet white pages. However, the state did not check the records
of the County Clerk (except the probate records), the County As-
sessor, or the Corporation Commission for the addresses of the
non-claiming owners. Appellants further presented the testimony
of a petroleum landman who testified that for due diligence, one
must first check primary sources such as the records of the County
Clerk, County Treasurer, and County Assessor to determine the
correct spelling of the owners’ names, whether the deeds or other
records themselves contain any addresses, whether the owners had
recently leased any minerals or other property, and whether any
co-owners or family members were listed on the deeds, probate
records, or leases. He further testified that one should then check
secondary sources such as the State Treasurer’s website, the Cor-
poration Commission mineral owner escrow account records, and
other phone books, city directories, and the Internet, which the
state had not done.

As to appellant McCauley (who was a record owner), the
Grady County Clerk’s records had a deed on file with her current
address. Further, the Corporation Commission records indicated
that another producer had a well on the same property, had her
address, and was sending her royalties at the same time the es-
cheat petition was filed. The witness also testified that the Grady
County Clerk’s Office contained deeds indicating that the correct
spelling for another appellant, whose name had been incorrectly
spelled as Glasgou in the unclaimed property report and petition,
was in fact Glasgow; that the deeds contained notary seals in Den-
ver, Colorado, and that an Internet search for this owner under his

correct name in Colorado revealed a law office in Englewood,
Colorado. Further, the mineral deeds to one of the decedents in-
dicated she lived in Oklahoma County, Oklahoma, a 2001 Cor-
poration Commission pooling order listed her address, and dece-
dent’s daughter-in-law, an appellant here, still lived at that ad-
dress. As to deceased owner Myrick, the County Clerk’s records
indicated a deed to him covering several sections of land, a Cor-
poration Commission pooling order as to one of the sections lis-
ted Myrick’s address as in care of one of the appellants in Winn
Parish, Louisiana, and an investigation of Parish records indicated
that Myrick’s estate was probated there and distributed to the
mother of the contact party, who was also an appellant.

The court concluded that the state failed to use due diligence
and, therefore, notice by publication to this group of appellants
was constitutionally insufficient to support a default judgment.
Thus, it was error for the trial court to deny these appellants peti-
tions to vacate the confirmation of sale.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

HYDRAULIC FRACTURING ACROSS LEASE LINE IS NOT

ACTIONABLE TRESPASS

In its long-awaited decision in Coastal Oil & Gas Corp. v.

Garza Energy Trust, 268 S.W.3d 1 (Tex. 2008), 2008 WL 3991029,
the Texas Supreme Court held that the rule of capture precludes
a mineral owner’s recovery of damages for drainage by way of
artificial fractures that extend from a well at a legal location on an
adjoining tract.

Coastal held an oil and gas lease on the 748-acre Share 13,
in which the plaintiffs were royalty owners, and owned the min-
eral estate in fee in the adjoining 163-acre Share 12. It drilled its
Coastal Fee No. 1 Well in Share 12, 467 feet from the Share 13
boundary line, as close to Share 13 as Texas Railroad Commis-
sion spacing rules would allow. To enhance the recovery of gas
from the well, Coastal performed hydraulic fracturing of the pro-
ductive zones, resulting in fractures extending well underneath
Share 13, propped open to allow the flow of gas to the wellbore.
The plaintiffs brought suit, principally contending that the injec-
tion of hydraulic fluid and proppants under Share 13 was a tres-
pass that resulted in damages equal to the royalty on gas drained
from their tract by way of the fracturing process. The trial court
awarded large damages, including $10 million in punitive damages
based on findings that Coastal had acted maliciously and had
appropriated the plaintiffs’ property unlawfully. The Texas Court
of Appeals affirmed the trial court judgment except for the attor-
ney fee award. Mission Resources, Inc. v. Garza Energy Trust,
166 S.W.3d 301 (Tex. App.—Corpus Christi 2005).

The supreme court first held that the plaintiffs had standing
as royalty owners to assert a trespass claim, notwithstanding that
their royalty interest was not possessory, because they alleged
a permanent injury to their interest. Without squarely deciding
whether Coastal’s fracturing constituted a trespass, it went on to
hold that any such claim was not actionable. Actionable trespass
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requires injury, and the rule of capture precluded any injury claim,
the court declared. Since the plaintiffs did not claim that the Coastal
Fee No. 1 violated any statute or regulation, the gas they claimed
to have lost through drainage did not belong to them. The court
was unpersuaded that the rule of capture should not apply because
producing gas through fractures extending into Share 13 was “un-
natural” like production from a deviated wellbore drilled from a
surface location on one tract but bottomed on another. It articu-
lated four reasons for its decision: that the law already affords the
owner claiming drainage recourse by allowing the owner to drill
on his own land (or to sue his lessee for failing to do so); that
allowing recovery would usurp the authority of the Railroad Com-
mission to regulate oil and gas production; that determining the
value of oil and gas drained by fracturing is the kind of issue the
litigation process is least equipped to handle, especially given that
judges and juries cannot take into account social policies, industry
operations, and the greater good that are important in deciding
whether fracturing across lease lines should be against the law;
and, finally, no one in the oil and gas industry appeared to want
or need a rule imposing liability for drainage by fracturing. 2008
WL 3991029 at *6-8.

The court went on to address the plaintiffs’ other claims against
Coastal, failure to protect against drainage from Share 12 by time-
ly drilling in the plaintiff’s Share 13, failure to reasonably develop
Share 13, and bad faith pooling of land in both Share 12 and
Share 13 by including more land than necessary from Share 12,
where the plaintiffs owned no interest, to accomplish Coastal’s
purpose. It reversed the trial court’s damage award for failure to
protect against drainage. The proper measure of damages, the court
held, was the value of the royalty lost to the lessor because of the
lessee’s failure to act as a reasonably prudent operator by drilling
an offset well, not the value of the royalty on gas drained by Coas-
tal’s subsurface trespass, which were the only damages for which
the plaintiffs had presented evidence.

Without much discussion, the court found that the damages
awarded by the trial court for Coastal’s alleged delay in develop-
ment of Share 13 and for bad faith pooling were supportable, but
the supreme court remanded the case for a new trial. Over Coastal’s
objection, the plaintiffs had introduced into evidence an internal
memorandum concerning title issues that referred to the historical
owners as “mostly illiterate Mexicans.” The court found the mem-
orandum to have had no probative value whatever and that it had
been used by the plaintiffs only in a way calculated to create un-
fair prejudice in the minds of the all-Hispanic jury. It concluded
that the trial court’s abuse of discretion in admitting the memoran-
dum was harmful error requiring a new trial.

POOLING OF LESSOR’S M INERAL INTEREST HELD NOT

TERM INATED BY LEASE EXPIRATION

Somewhat surprisingly, the Texas Supreme Court held in
Wagner & Brown, Ltd. v. Sheppard, 52 Tex. Sup. Ct. J.130, No.
06-0845, 2008 WL 4958501 (Tex. Nov. 21, 2008) (not released
for publication), that an oil and gas lessee’s pooling of its lessor’s
interest pursuant to the lease survives the lease’s expiration.

Sheppard executed an oil and gas lease in favor of C. W.
Resources, Inc. on her 1/8 mineral interest in a 62.72-acre tract of
land in Upshur County, Texas. The lease included a typical pool-
ing clause authorizing the lessee to pool Sheppard’s tract with

others for oil and gas development and production, as well as an
unusual provision that if the lessor’s royalty were not paid within
120 days of first gas sales, the lease would terminate. C. W. Re-
sources, W agner & B rown, and other lessees designated the
W . M. Landers Gas Unit, consisting of the Sheppard tract and
others, as a pooled unit on September 1, 1996. Within a year two
wells had been drilled in the pooled unit, both on the Sheppard
tract.

After taking over as operator of the wells in the gas unit in
2000, Wagner & Brown discovered that Sheppard had not been
paid royalty within 120 days after first sales of gas so that her
lease had, by its terms, expired in March 1997. Wagner & Brown
offered Sheppard a new lease, but she refused, taking the position
that she would now participate in the wells on her tract as an un-
leased working interest owner and that her interest in production
from the wells was undiluted by her lessee’s pooling. The trial
court granted summary judgment to Sheppard, and the court of
appeals affirmed the trial court. The supreme court reversed the
judgment, agreeing with Wagner & Brown that the pooling of
Sheppard’s interest survived the expiration of her lease.

A proper interpretation of the lease and the lessee’s pool-
ing designation, the court held, indicated that termination of the
Sheppard lease did not terminate her participation in the unit. The
lease authorized the lessee to pool the “premises” and “lands,” not
just their leased interests, and the pooling designation by its terms
had pooled the “lands.” Although Sheppard’s lease expired, the
court reasoned, the lands themselves did not. Thus, while termina-
tion of Sheppard’s lease changed who owned the mineral interests
in the unit, it did not cause the unit to terminate because it was a
pooling of lands, including the lessor’s possibility of reverter, not
just leases. Sheppard’s participation in the wells on her tract must
therefore be determined in the proportion that the acreage of her
tract bore to the total acreage of the unit, not on the undiluted
basis that she claimed.

The court went on to hold that as an unleased mineral owner,
Sheppard must bear her share of the drilling and other costs in-
curred in development of the unit wells not only after the lease
expired but also while her lease was still in effect. Although Shep-
pard did not own a cost-bearing interest at the time drilling costs
were incurred, the court applied the general rule that a person who
in good faith makes improvements to property owned by another
is entitled to compensation. It declined to adopt a bright-line rule
for cases in which a productive lease has expired, however, stating
instead its belief that the equitable nature of such claims must turn
on the equities in each case. Thus, for example, an operator that
intentionally terminates a lease has a weaker claim to equity than
one who does so by accident, and one who offers to reinstate an
expired lease has cleaner hands than one who does not. Applying
this balancing of equities, it appeared to the supreme court that the
trial court had abused its discretion in refusing reimbursement of
drilling costs. The wells had not been drilled by a trespasser, and
Wagner & Brown had offered Sheppard the opportunity to exe-
cute a new lease so that she might continue to receive royalty and
be relieved of costs. Since she had chosen to become a cotenant
with the full benefits accruing to her mineral interest, it would be
inequitable to allow her to escape the burdens that come with that
choice. Moreover, the court observed, denying reimbursement
would work a substantial forfeiture. The fact that the lessees for-
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feited the lease did not necessarily mean that they also lost their
equitable claim for the improvements they made. To the extent
working interest owners paid drilling costs out of production after
her lease expired, Sheppard too should be liable for those costs.

The source of any authority the lessee had to pool Sheppard’s
interest was of course her lease. Once the lease expired, it would
seem, it ceased to have any effect. The court’s opinion is not al-
together satisfying in explaining why it construed the parties’ in-
tent to have been for the lease to continue to have some effect
after its term.

OLD LAND TITLE CLAIM S M AY BE TIM E-BARRED , EVEN IN

SOUTH TEXAS

In 1829 the Mexican state of Tamaulipas recognized the claims
of Padre Nicolas Balli and his nephew, Juan Jose Balli, to Padre
Island, which stretches for many miles along the coast of southern
Texas. In 1830, after the death of Padre Nicolas and a partition
among his heirs, Juan Jose held title to the north four-sevenths of
the island. There have been numerous lawsuits involving Padre
Island land titles over the years. One of these was filed in 1923 by
Lizzie Havre for title to and possession of all of the island except
the most southernmost 7,500 acres. The Havre litigation was not
concluded for many years. During its pendency, in 1937, a group
that included Gilbert Kerlin, then a young New York attorney,
formed a partnership to pursue claims to the interests of Juan Jose
Balli. To do so, Kerlin procured deeds from Juan Jose Balli’s heirs,
each conveying the grantor’s right, title, and interest in Padre
Island, reserving a 1/64 of 1/8 royalty interest. Kerlin allegedly
assured the Balli heirs that they would receive some compensation
if he ever received anything through the deeds.

The Kerlin group obtained a number of other doubtful titles
as well and asserted them by way of a motion for new trial in the
Havre suit. Kerlin ultimately reached a settlement in 1942, under
which Kerlin received the mineral title to 1,000 acres of Padre
Island in Nueces County and title to 20,000 acres in the southern
part of the island. As part of the settlement, a cross-action filed by
Kerlin in the names of the Balli heirs was dismissed, and Kerlin
executed—but never delivered or recorded—reconveyances to the
Balli heirs. Kerlin never told the Balli heirs about the settlement,
although he responded to the inquiries of Balli family members in
1953 and 1985 that they had no basis to claim any interest and
that he had received nothing under the deeds from them. The Balli
heirs sued Kerlin in 1993, claiming breach of contract, breach of
fiduciary duty, fraud, and conspiracy to commit fraud and breach
of fiduciary duty. Based on jury findings, the trial court awarded
the Balli heirs damages for unpaid oil and gas rentals and royalties
and imposed a constructive trust on Kerlin’s mineral title. In Kerlin

v. Sauceda, 263 S.W.3d 920 (Tex. 2008), the Texas Supreme
Court reversed the trial court’s judgment, which had been af-
firmed by the Corpus Christi court of appeals.

Kerlin contended that the Ballis’ breach of contract, fraud,
and breach of fiduciary duty claims were barred by the four-year
statute of limitations and that their conspiracy claims were barred
by the two-year statute. The trial court and court of appeals had
refused to apply the statutes of limitations, however, because of
the jury’s finding that Kerlin had fraudulently concealed that he
was receiving royalties that belonged to the Ballis and the facts,
details, and circumstances of his settlement of the Havre lawsuit.

Although fraudulent concealment may toll the running of limi-
tations, the supreme court observed, it will not do so when the
plaintiff discovers the wrong or could have discovered it through
the exercise of reasonable diligence. Here the terms of Kerlin’s
settlement had been matters of public record for over 40 years
before the Ballis filed suit, and they knew they were not receiving
royalty from the land described in their deeds. As a matter of law,
the court held, the Ballis could have discovered the existence of
any claims before limitations expired through the exercise of rea-
sonable diligence.

Another ground for the lower courts’ refusal to apply the
statutes of limitations was Texas Civil Practice & Remedies Code
§ 16.063, which provides that the absence from the state of a
person against whom a cause of action may be maintained sus-
pends the running of the statute of limitations for the period of the
person’s absence. Kerlin had, apparently, rarely been physically
present in Texas since the 1942 hearing on the stipulated settle-
ment of the Havre litigation. Declining to address Kerlin’s argu-
ment that the tolling statute violates the Commerce Clause of the
U.S. Constitution, the supreme court nevertheless concluded that
Texas’s general longarm statute, Texas Civil Practice & Remedies
Code § 17.042, should preclude the tolling statute’s effect. Under
the longarm statute a nonresident does business in Texas if the
nonresident contracts with a Texas resident and either party is to
perform in whole or in part in the state or if the nonresident com-
mits a tort in the state. Kerlin was receiving royalty payments that
belonged to the Ballis and continued to deceive them after the
settlement, according to the jury’s findings, and was thus present
by doing business in the state as the longarm statute defines the
term. If a nonresident is amenable to service of process under the
longarm statute and has contacts with the state sufficient to afford
personal jurisdiction, as was the case with Kerlin, there was no
reason discernable to the court why the nonresident’s presence in
the state would not be also established for purposes of the tolling
statute.

Four concurring justices would have gone further, squarely
overruling a 40-year-old contrary precedent on the tolling statute
issue. They would, moreover, have addressed several other legal
doctrines, every one of which, the concurring justices said, had
been misapplied by the court of appeals. Recent years have seen
a number of suits in South Texas seeking to reopen title claims to
lands that have been dormant for decades or centuries, they re-
marked. The court of appeals’ opinion will go a long way toward
encouraging such suits, in their view, should someone make the
mistake of considering it a correct statement of Texas law.

WAIVER OF RELIANCE CLAUSE IN LANDOW NER-OIL

COM PANY SETTLEM ENT AGREEM ENT UPHELD AGAINST

FRAUDULENT INDUCEM ENT CLAIM

The Texas Supreme Court in Forest Oil Corp. v. McAllen,
268 S.W.3d 51 (Tex. 2008), 2008 WL 3991058, has made it more
difficult than ever for a party seeking to avoid contractual enforce-
ment to overcome its express disclaimer of reliance on any repre-
sentations by the other party.

In 1999 Forest and McAllen settled a lawsuit over McAllen’s
royalty and nondevelopment claims involving leases held by
Forest on McAllen’s ranch. Their settlement agreement expressly
excluded, however, any claims for environmental liability, surface
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damages, and future personal injury and went on to provide that
any disputes over any of the excepted items would be resolved in
arbitration. In the agreement each party further represented that no
promise or agreement had been made by the other in executing the
releases and that the signing party was not relying on any state-
ment or representation of the other, was relying on his, her, or its
own judgment, and was represented by counsel. In 2004, McAllen
sued Forest for environmental damage, alleging it had buried con-
taminated material on the McAllen ranch and had caused damage
and injury when it moved drilling pipe contaminated with radio-
active material. Forest sought to compel arbitration, but McAllen
was successful in the trial court and the court of appeals in ar-
guing that the arbitration provision was induced by Forest’s fraud-
ulent statements that there were no contaminants on the surface
and thus unenforceable. Forest contended that the waiver-of-
reliance provision of the settlement agreement conclusively de-
feated McAllen’s fraudulent inducement claim. The supreme court
agreed, relying on Schlumberger Technology Corp. v. Swanson,
959 S.W.2d 171, 179 (Tex. 1997), which held that a disclaimer of
reliance on representations, “where the parties’ intent is clear and
specific, should be effective to negate a fraudulent inducement
claim.”

McAllen sought to distinguish Schlumberger on three grounds,
first stressing that the sole purpose of the settlement agreement at
issue in Schlumberger was to end a dispute about the value of the
commercial venture between the parties, the same matter raised
in the parties’ subsequent dispute, whereas here the settlement of
McAllen’s royalty and nondevelopment claims was not the settle-
ment’s sole purpose. This rendered McAllen’s disclaimer insuffi-
ciently specific to apply to every representation made by Forest,
he argued. The court failed to see how McAllen’s factual dis-
tinction should make the disclaimer’s preclusive effect different
where, as here, the parties agreed to resolve litigated claims and
arbitrate future ones. Essentially, the court pointed out, Schlum-

berger holds that “when knowledgeable parties expressly discuss
material issues during contract negotiations but nevertheless elect
to include waiver-of-reliance and release-of-claims provisions, the
[c]ourt will generally uphold the contract” against a fraudulent
inducement claim. 2008 WL 3991058 at *4. The parties here had
negotiated a surface agreement as part of their settlement, demon-
strating the importance they had placed on environmental matters
and directly touching the subject of Forest’s alleged fraud.

McAllen further argued that the disclaimer was limited by its
terms to representations about the matters released and settled in
that it stated that each plaintiff represented that no promise or
agreement not therein expressed had been made “in executing the
releases” contained in the agreement. The arbitration clause was
not a release, he reasoned, and the parties had not intended waiver
of reliance with respect to matters reserved for arbitration. This
argument discounted the remainder of the same sentence, which
the court said made clear the parties intended an exhaustive waiv-
er unconfined to claims specifically released: “none of them is
relying on any representation of any agent of the parties being
released hereby.” Id. The disclaimer’s words did not say, as
McAllen construed them to do, that there was no unexpressed
promise or agreement concerning the released claims. A natural
and contextual reading of the words used, according to the court,

plainly meant that the plaintiffs were not led astray by any repre-
sentations whatsoever.

McAllen lastly argued that there could have been no meeting
of the minds concerning arbitration of potential environmental
claims because Forest knew of the potential for them all along
while assuring McAllen that there were no surface issues. The
settlement agreement itself belied this argument: The parties agreed
that they might disagree about environmental and personal injury
disputes that might later arise and agreed to arbitrate them. The
act of carving out potential contamination claims from the release
showed that McAllen placed little trust in any assurances by
Forest about surface issues.

Quoting the Schlumberger opinion, the court reiterated that
a disclaimer of reliance “will not always bar a fraudulent induce-
ment claim” in that facts may show that the disclaimer lacks the
clear and unequivocal expression of intent necessary to disclaim
reliance. Id. at *5. To address a perceived disagreement among
the courts of appeals over what facts are most relevant to the
analysis, the court clarified that five factors present here and in
Schlumberger had guided its reasoning:

(1) the terms of the contract were negotiated, rather than
boilerplate, and during negotiations the parties specifi-
cally discussed the issue that became the topic of the
subsequent dispute; (2) the complaining party was repre-
sented by counsel; (3) the parties dealt with each other
in an arms’ length transaction; (4) the parties were knowl-
edgeable in business matters; and (5) the release lan-
guage was clear.

Id.

The opinion concludes with a paean to the sanctity of con-
tracts. Refusing to honor the settlement agreement—an agreement
highly favored by the law—under the facts would invite unfor-
tunate consequences for everyday business transactions and the
efficient settlement of disputes. After-the-fact protests of mis-
representation are easily lodged, and parties who contractually
promise not to rely on extra-contractual statements and that they
have not done so should be held to their word, declared the court.
McAllen, while accusing Forest of deceit, by his own admission
and in writing was himself claiming the opposite now of what he
expressly disclaimed at the time of the settlement. Although it de-
clined to adopt a per se rule that a disclaimer automatically pre-
cludes a fraudulent inducement claim and stressed that its opinion
should not be construed to mean that a mere disclaimer standing
alone will forgive intentional lies regardless of conduct, the court
made clear its view that disclaimers of reliance are to be favored,
especially between knowledgeable parties.

LOUISIANA LAW  HELD APPLICABLE TO LOUISIANA

OPERATIONS UNDER M ASTER SERVICE AGREEM ENT

BECAUSE INSURANCE REQUIREM ENT APPLIED ONLY TO

LOUISIANA WORK

The court in Sonat Exploration Co. v. Cudd Pressure Con-

trol, Inc., 52 Tex. Sup. Ct. J. 137, No. 06-0979, 2008 WL 4958500
(Tex. Nov. 21, 2008) (not released for publication), was called
upon to decide what law governed the responsibilities of the par-
ties to a master service agreement with no effective choice of law
provision. The 1998 agreement governed oilfield services Cudd
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was to perform for Sonat. It included a detailed choice-of-law pro-
vision stating that the governing law would be (1) maritime law
for operations on navigable waters, and (2) Texas law for opera-
tions on land in Texas and New Mexico. It did not include a pro-
vision for operations elsewhere, however, and a 1998 explosion
at a Sonat drillsite on land in Louisiana killed four Cudd employ-
ees.

The master service agreement evidently included a typical
indemnity provision under which each party agreed to indemnify
the other against liability to the indemnifying party’s own em-
ployees, regardless of negligence. When the Cudd employees’
survivors sued Cudd and Sonat in Texas, Sonat demanded indem-
nity from Cudd but was refused. Sonat appealed to the supreme
court from a court of appeals judgment that Louisiana law, which
would disallow indemnification of Sonat against its own negli-
gence, and not Texas law under which Sonat might or might not
be able to seek indemnity, applied to services performed under the
agreement in Louisiana.

Texas looks to the Restatement (Second) of Conflicts of Laws,
the court stated, specifically section 187 for contracts that contain
an express choice of law and section 188 for those that do not.
Section 187 did not apply since the parties did not explicitly agree
what law would govern Louisiana services and the court could
find no other provisions within the agreement convincing it of the
parties’ intent. That left section 188, providing that an issue in
contract is determined by the local law of the state which, with
respect to that issue, has the most significant relationship to the
transaction and the parties. In making that determination the court
took into account the contacts listed in section 188 and the prin-
ciples listed in subsection 6.

Section 188, the court noted, lists five contacts to be taken
into account: (a) the place of contracting, (b) the place of nego-
tiation, (c) the place of performance, (d) the location of the sub-
ject matter, and (e) the domicile, place of incorporation, and place
of business of the parties. The court could consider none of these
significant, since they were all unclear, unimportant, or multi-
faceted. The court of appeals had found the place of performance
to be dispositive, but the supreme court refused to do so, observ-
ing that Restatement § 196, which makes the place of performance
of paramount importance with respect to service contracts, does
not apply to contracts like this one contemplating services in many
states.

The court did not dwell on the several principles to be con-
sidered under Restatement § 188, subsection 6, in determining the
applicable law. It instead simply stressed that the Restatement

deems one of them most significant in contract cases: protection
of the justified expectations of the parties. Enforcing contracts
according to their terms satisfies the relevant policies of the
forum, enhances certainty, predictability, and uniformity of result,
and facilitates commerce and relations with other states and na-
tions. Accordingly, the parties’ expectations as stated in their con-
tract should not be frustrated by applying the state law that would
invalidate their contract, at least not unless those expectations are
substantially outweighed by the interests of the state with the in-
validating rule. Here, for work in Louisiana, although the parties
had not chosen Louisiana law, they had expressly provided that
Sonat would be covered (at its own expense) as an additional
insured under Cudd’s insurance policies. The only explanation for

the parties’ insertion of this special provision only for Louisiana
jobs, the court reasoned, was that the parties expected that their
cross-indemnities might not be enforceable there. Since the parties
had included the additional-insured provision that would have
been superfluous had they expected their indemnities to be en-
forceable for work in Louisiana, and because contracts should be
governed by the law the parties had in mind when the contract was
made, the court held, Louisiana law applied.

M INERAL OW NER BARRED BY LIM ITATIONS FROM

CHALLENGING TAX SALE EVEN THOUGH IT WAS NOT M ADE

A PARTY TO FORECLOSURE SUIT

The court in W. L. Pickens Grandchildren’s Joint Venture v.

DOH Oil Co., No. 08-06-00314-CV, 2008 WL 3166966 (Tex.
App.—El Paso Aug. 7, 2008, pet. denied) (not released for publi-
cation), upheld the trial court’s summary judgment in favor of the
purchaser at a tax foreclosure sale of the Pickens Joint Venture’s
1/8 mineral interest in a tract in Loving County.

The Joint Venture failed to pay 1994 and 1995 property taxes
assessed against its mineral interest, and Loving County and the
Wink-Loving Independent School District filed suit for the unpaid
taxes. The Joint Venture never received notice of the suit, and the
citation by posting in the suit merely named “Pickens Grand-
children” as one of the defendants. Following a trial, the property
was ordered sold, and DOH purchased the Joint Venture’s interest
at the ensuing sheriff’s sale on March 6, 2001. DOH filed the
sheriff’s deed for record on July 20, 2001. The Joint Venture
learned of the sale several years later and filed suit on July 5,
2005, alleging that the sheriff’s sale was void as a matter of law
since the Joint Venture had not been named as a defendant in the
foreclosure suit and had not been served with citation.

The court agreed with DOH that the Joint Venture was barred
by the one-year statute of limitations set by Texas Tax Code
§ 33.54 from challenging the foreclosure suit and sale. Regardless
of the potential merit of a property owner’s challenge that a tax
sale was invalid, it declared, that argument must be exercised
within the statute of limitations. Absent a challenge brought within
one year from the purchaser’s filing of its deed, the purchaser may
conclusively presume that the tax sale was valid and that the pur-
chaser has acquired the property free and clear of any interest that
arose before the tax sale.

This decision appears to stand for the proposition that a tax
sale based on a void judgment is nevertheless unchallengeable
beyond an exceptionally short limitations period. The law has
always been that void judgments, and sales conducted under their
authority, are subject to attack regardless of the passage of time,
since they are of no effect whatever. The court’s opinion here fails
to explain how a property owner can be bound by a judgment in
a suit to which it was never made a party.

SELLER OF OIL AND GAS PROPERTIES AND RELATED

CONTRACT RIGHTS HELD TO HAVE ASSIGNED RIGHT TO

CLAIM S FOR UNDERPAYM ENT FOR PRESALE PRODUCTION

The court in Hinton Production Co. v. Arcadia Exploration

& Production Co., 261 S.W.3d 865 (Tex. App.—Dallas 2008, no
pet.), affirmed the trial court’s summary judgment in favor of
Arcadia, which had purchased a group of oil and gas properties
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from Hinton effective August 1, 1994. The assignment by Hinton
to Arcadia included all of its right, title, and interest in certain
described leases and, in addition, its right, title, and interest to
contracts and agreements “relating to or affecting the Leases,
Lands and Wells, or used in connection therewith.”

In 1998 both Arcadia and Hinton participated in a federal
court class action lawsuit by oil producers against purchasers of
produced oil, alleging underpayment by setting artificially low
posted wellhead prices between 1986 and 1998. The law firm that
represents both Arcadia and Hinton negotiated a proposed settle-
ment under which proceeds would be distributed among class
members according to a formula utilizing the number of barrels
each claimant had produced. According to a claim submitted by
Arcadia, approximately 41% of the oil produced from the Hinton
properties had been produced during Hinton’s ownership. Most
of the class members, including Hinton, accepted the proposed
settlement, but a few, Arcadia included, appealed it to the Fifth
Circuit Court of Appeals. The appealing class members settled
their claims in 2001 in exchange for an “additional payment” that
was substantially more than the nonappealing class members would
receive. The result was that Arcadia would become entitled to a
payment of $1,021,000 but nonappealing Hinton only $63,000.
Hinton contended it was entitled to share in Arcadia’s $1,021,000
award because it represented payment for barrels of oil produced
while it owned the leases. Arcadia countered that because it had
been assigned all of Hinton’s rights under any contracts relating
to the leases, it had acquired all of Hinton’s interest in the claims
asserted in the class action, including the $63,000 awarded to
Hinton.

Hinton argued that the settlement proceeds were attributable,
at least in part, to oil production that occurred before its assign-
ment to Arcadia and that it had not assigned its right to payment
for oil already extracted. The court disagreed. The assignment had
transferred more than leases and equipment; Hinton had also as-
signed its contracts to Arcadia. Unless limited by exceptions, res-
ervations, conditions, or restrictions, the court pointed out, an as-
signment generally carries with it all rights, remedies, and benefits
incidental to the property assigned. Although the Hinton-Arcadia
assignment and their underlying purchase and sale agreement ex-
cluded certain property and rights arising before the effective date,
it did not call for Hinton to retain the right to pursue claims for
underpayments for past production. By assigning all of its con-
tracts and agreements to Arcadia, Hinton had, however unknow-
ingly, assigned away its right to pursue litigation for disputed con-
tractual underpayments.

The court rejected Hinton’s contention that Arcadia’s settle-
ment agreement was expressly based on payments for barrels of
oil produced. Both the first and second settlement agreements
expressly disavowed that the defendants’ payments represented
payments for oil, the court found. Because the settlement agree-
ments unambiguously recited the consideration and intent of the
parties as being unrelated to payment for oil, but instead the set-
tlement of disputed claims, parol evidence that Hinton pointed to
as evidence that the true nature of the settlement was extra com-
pensation for produced oil could not be considered.

The lesson of the case is unmistakable. If a seller desires to
retain any rights relating to the period before the sale, it must

explicitly reserve them. Merely reserving the right to payment for
oil and gas produced before the effective date may not be enough.

DEED CONSTRUED TO HAVE RESERVED ONE-HALF OF

ROYALTY, NOT ONE-SIXTEENTH ROYALTY INTEREST

Range Resources Corp. v. Bradshaw, 266 S.W.3d 490 (Tex.
App.—Fort Worth 2008, no pet. h.), affirmed the trial court’s
construction of two 1960 deeds reserving to Bradshaw’s parents
a nonparticipating royalty interest in 1800 acres in Hood County.
Range had acquired the surface of the tract from the owner of the
executive rights and had negotiated at the same time an oil and
gas lease on the tract with a 1/8 royalty rate. Bradshaw filed suit
alleging a breach by the owner of executive rights of its duty to
her to secure a 1/4 royalty in its lease, which she contended was
the going royalty rate in Hood County. The defendants argued that
there could be no such duty because Bradshaw’s interest was a
fixed 1/16 royalty interest rather than 1/2 of the royalty provided
for in any lease.

The deeds contained the following language in reserving the
royalty interests:

The Grantors herein reserve unto themselves, their
heirs and assigns, and except from this conveyance an
undivided one-half (1/2) Royalty (being equal to not less

than an undivided one-sixteent[h] (1/16)[)] of all the oil,
gas and/or other minerals in, to, and under or that may
be produced from said . . . land aforesaid. . . .

It shall not be necessary for the Grantors, their heirs,
and assigns, to join in the execution of any lease cov-
ering said Royalty interest herein reserved, and the Gran-
tee herein, his heirs and assigns, shall have the right to
lease said land for oil, gas and other minerals provided,
however, that all such leases shall provide for Royalty of

not less than one-eighth (1/8). . . .

In the event oil, gas or other minerals are produced
from said land, then said Grantors, their heirs and assigns,
shall receive not less than one-sixteenth (1/16) portion

(being equal to one-half (1/2) of the customary one-

eighth (1/8) Royalty) of the entire gross production and/

or such net proceeds as hereinabove provided as their
own property. . . . 

Id. at 493-94.

Construing the deeds as a whole and harmonizing all parts to
give effect to the parties’ intent, the court determined that the
grantors reserved one-half of the royalty. The parenthetical in the
reservation clause following the reference to a one-half royalty
(which without qualification would have meant one-half of all
production) and the requirement that all leases provide for not less
than 1/8 royalty both simply set a floor that would guarantee that
the grantor’s fraction of royalty could not fall below 1/16 of total
production. The language used established that what was reserved
was a floating fraction of royalty and not a fixed fractional roy-
alty.

The court distinguished Brown v. Havard, 593 S.W.2d 939
(Tex. 1980), which construed a very similar royalty reservation.
The parenthetical used in the deed construed in Brown contained
a comma not found in that at issue here, reading “(Being equal to,
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not less than an undivided 1/16th),” and the Brown deed did not
include the explanatory paragraphs the deed in this case con-
tained. The Brown court had specifically mentioned the impor-
tance of the comma, and the court of appeals here found further
support in the dissenting opinion in Brown.

AM BIGUITY OF REAL ESTATE SALE CONTRACT PRESENTS

FACT ISSUE ON M UTUAL M ISTAKE CLAIM

In Givens v. Ward, No. 10-07-00320-CV, 2008 WL 4512845
(Tex. App.—Waco Oct. 8, 2008, no pet. h.) (not released for pub-
lication), the court of appeals reversed a summary judgment in
favor of the grantees under a deed conveying a 115-acre tract. The
trial court’s judgment declared that the grantees had acquired the
grantors’ minerals, but the court of appeals found material fact
issues affecting the grantors’ countersuit to reform the deed.

The Givens family so ld the land to  the W ards pursuant
to  a sales contract containing the following provision, hand-
written into  the contract by the sellers’ real estate agent: “F.
RESERVATIONS: Seller reserves the following mineral, water,
royalty, timber, or other interests: SEE ATTACHED OIL, GAS
AND MINERAL LEASE.” Attached to the contract was a copy
of a 2001 oil and gas lease from the Givenses to a third party. At
closing the Givenses delivered the Wards a deed containing no
mineral reservation, although it was made subject to the lease
referred to in the sale contract. About six months after the closing,
the title company that handled the transaction contacted the par-
ties and asked them to execute a correction deed reserving the
minerals in the tract to the Givenses. The Wards refused, instead
filing suit for a declaratory judgment that they owned the Givens
mineral interests. The Givenses counterclaimed for reformation
of the deed based on mutual mistake. The trial court granted the
Wards’ motion for summary judgment and denied the Givenses.’
On appeal the Givenses argued that genuine issues of material fact
remained on the question of whether they were entitled to refor-
mation, and the court of appeals agreed.

For reformation of a written instrument, the court began, a
party must prove two elements: (1) an original agreement and
(2) a mutual mistake, made after the original agreement, in re-
ducing the original agreement to writing. The mutual mistake may
consist, however, of unilateral mistake by one party and knowl-
edge of the mistake by the other. The Givenses’ reformation claim,
therefore, depended on (1) whether the deed varied from the par-
ties’ original agreement, and (2) whether this variance was a mis-
take on the Givenses’ part of which the Wards had knowledge.

The court first held that the contractual provision concerning
minerals was ambiguous. In doing so the court noted the Wards’
contention that it was and statements by others, including some of
the Givens group, that it was subject to more than one interpre-
tation, but it did not devote much discussion to the ambiguity
holding. Turning to extraneous evidence of the parties’ intention,
made permissible by the finding of ambiguity, it considered depo-
sition testimony that the negotiations had included different offers
for different mineral arrangements; that the Wards, according to
the real estate agent, knew they were to receive none of the min-
erals; and that both of the grantees “really didn’t know” whether
they were getting the minerals.

On the question of whether there had been a mistake, the
court pointed to the Givenses’ testimony that they had noticed
before signing the deed that there were no reservations but had
been told by a title company representative that an exception re-
ferring to a prior deed reserved the minerals. The Wards, for their
part, were on notice that the deed contained no mineral reser-
vation when they received their copy, and there was some evi-
dence that they were aware that something was wrong with the
deed.

The parties having advanced competing evidence, and in-
terpretations of that evidence, regarding whether the deed varied
from the parties’ original agreement and whether this was due to
a mistake on the part of the Givenses of which the Wards had
knowledge, genuine issues of material fact remained.

A  W IND FARM  M AY RUIN THE VIEW  BUT IS NOT A NUISANCE

Not an oil and gas case but of considerable interest to energy
and natural resources practitioners is Rankin v. FPL Energy, LLC,
266 S.W.3d 506 (Tex. App.—Eastland 2008, pet. filed). The
plaintiffs, owners of land adjoining a large wind energy project,
had sued the wind developer for an injunction against the devel-
opment and operation of the project and on public and private
nuisance claims. They appealed from a partial summary judgment
that had dismissed their claims to the extent they were based on
the wind farm’s visual impact and from a take-nothing judgment
on their remaining nuisance claims, complaining of a jury instruc-
tion that the jurors could not consider whether the plaintiffs were
offended, disturbed, or annoyed because of the way the project
affected the landscape, scenery, or the beauty of the area and that
diminished land value based on aesthetic or sight-based objections
could not be a basis for recovery. The court affirmed the trial
court’s judgments.

An actionable nuisance is “a condition that substantially in-
terferes with the use and enjoyment of land by causing unrea-
sonable discomfort or annoyance to persons of ordinary sensi-
bilities.” Id. at 509. In practice, the court noted, successful actions
typically involve an invasion of a plaintiff’s property by light,
sound, odor, or foreign substance. Texas courts have not found a
nuisance merely because of aesthetically based complaints, how-
ever, and matters that annoy by being disagreeable, unsightly, and
undesirable are not nuisances simply because they may to some
extent affect the value of property.

The plaintiffs’ testimony made it clear that if the wind farm
was a nuisance, it was because of their emotional response to the
loss of their view. Their individual complaints expressed a consis-
tent theme, that the presence of 400-foot-tall wind turbines per-
manently and significantly diminished the area’s scenic beauty
and thus the enjoyment of their property. One characterized the
presence of the wind farm as “the death of hope.” The question,
then, was whether the plaintiffs’ emotional response was sufficient
to establish a cause of action. The court held it was not.

The loss of view undoubtedly impacted the plaintiffs, the
court acknowledged. A landowner’s view, however, is largely de-
fined by what his neighbors are using their property for. Texas
case law recognizes few restrictions on the lawful use of property.
If the plaintiffs had the right to bring a nuisance action because a
neighbor’s activity substantially interfered with their view, they



page 18 MINERAL LAW NEWSLETTER

would have, in effect, the right to zone the surrounding property.
Conversely, the wind farm had in fact impaired its neighbors’
property value and the uses they could make of their property and
could be characterized as an uncompensated condemnation. Texas
case law, the court declared, has balanced these conflicting in-
terests by limiting a nuisance action when the activity is lawful to
instances in which the activity results in some invasion of the
plaintiff’s property and by not allowing recovery for emotional
reaction alone.

NONOPERATOR’S FRAUD JUDGM ENT AGAINST OPERATOR

UPHELD , COM M INGLING JUDGM ENT REVERSED

W. L. Lindemann Operating Co. v. Strange, 256 S.W.3d 766
(Tex. App.)Fort Worth 2008, pet. filed), involved claims by Joyce
Strange against Lindemann stemming from Lindemann’s opera-
tion of the D. D. Strange lease in which Joyce Strange owned an
interest. Lindemann had failed to produce the D. D. Strange lease
in order to allow the oil beneath it to be drained to nearby leases
in which Lindemann affiliates owned larger interests, she alleged,
and had willfully commingled production from the D. D. Strange
and other leases such that she should be compensated for the
commingled production as though it had all come from the D. D.
Strange. After jury verdicts in her favor for wrongful drainage,

fraud, and willful commingling, Strange was required at trial to
elect between her drainage and fraud claims and was awarded
damages for fraud, and willful commingling.

Lindemann challenged the trial court’s judgment on grounds
of factual sufficiency of the evidence. There was evidence that
Lindemann had falsely told Strange’s representative that it was
not producing the D. D. Strange lease, waiting for nonexistent
water injection to take effect, in order to induce her not to inves-
tigate the dearth of production from the D. D. Strange. There was
no serious question that the Strange lease was capable of produc-
ing far more than Lindemann had allowed it to produce. The court
held that the evidence was sufficient to support Strange’s fraud
claim.

The court of appeals reversed Strange’s larger judgment on
her commingling claim, however. Strange’s case rested on Linde-
mann’s allegedly having set separator equipment in a manner that
diverted oil produced from the D. D. Strange lease to storage and
marketing facilities for oil produced from other leases. The dis-
covery that the separator equipment was improperly set was
not made until after Lindemann had ceased to operate the D. D.
Strange lease, and there was no proof that it was diverting oil from
the lease while Lindemann was the operator.
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P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

U.S. DISTRICT COURT HOLDS LOGGING NOT PART OF

SURFACE COAL M INING OPERATION

Regulations promulgated under the Surface Mining Control
and Reclamation Act (SMCRA) prohibit surface coal mining ac-
tivities without a valid SMCRA mining permit. They also provide
that the conduct of such activities without a permit is deemed to
pose significant and imminent environmental harm. 30 C.F.R.
§ 843.11(a)(2). Where such harm is threatened, the Office of Sur-
face Mining (OSM) is required to issue a cessation order. 30 U.S.C.
§ 1271(a)(2). In Sierra Club v. Kempthorne, 589 F. Supp. 2d 720
(W.D. Va. Oct. 15, 2008), and in an accompanying Magistrate’s
Report and Recommendation, 2008 WL 4571910 (W.D. Va. 2008),
the court considered whether logging conducted on land included
in an application for a SMCRA permit constituted unlawful sur-
face coal mining activities.

Sierra Club was instigated by a citizen suit under SMCRA.
OSM investigated the complaint and concluded that the logging
operation was not a surface coal mining activity. Applying the
traditional deference accorded an agency, when it is applying a
statute that does not address the issue at hand, the court
determined that OSM’s decision must be upheld, because it was
not plainly erroneous or inconsistent with the agency’s regula-
tions. 589 F. Supp. 2d at 730.

In reaching this conclusion, the court agreed with OSM that
there was no connection between the logging and the proposed
mining operation. Several factors were key to that conclusion. First,
the timber operation was initiated by the landowner, not its mining
lessee. The method of timber production—clear cutting that left
stumps on the ground—differed from the kind of timber removal
that a mining operation would conduct. In preparing the ground
for surface mining, a mining company would remove the timber
and then conduct a grubbing operation to remove the stumps and
all other vegetation from the ground. Finally, the timbering opera-
tion removed timber from land both within and outside of the
proposed permit area, further demonstrating that the timbering
was not undertaken in preparation for mining. Id. at 731-32. In
reaching its conclusion that the timbering operation was not con-
nected to the proposed mining operation, the court cautioned that,
under other circumstances, timber removal might be considered

continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

D.C. CIRCUIT AFFIRM S INTERIOR’S INTERPRETATION OF

M ARKETABLE CONDITION RULE

In Devon Energy Corp. v. Norton, No. 04-CV-0821 (GK),
2007 WL 2422005 (D.D.C. Aug. 23, 2007) (not released for pub-
lication), the U.S. District Court for the District of Columbia
affirmed the decision of the Assistant Secretary of the Department
of the Interior (DOI) holding that Devon Energy Corporation
(Devon) could not deduct dehydration, transportation, and com-
pression costs incurred after the central delivery point (CDP) in
valuing royalty owed to the federal government under leases pro-
ducing coalbed methane (CBM). In Devon Energy Corporation v.

Kempthorne, 551 F.3d 1030 (D.C. Cir. 2008), the court of appeals
affirmed the district court decision.

Devon gathered CBM produced from federal leases to CDPs
approved by the Bureau of Land Management as points of meas-
urement for royalty due on gas. After leaving the CDP, the gas
passed through a series of compression and dehydration processes
before delivery to a gas plant, some 126 miles away. Devon ini-
tially compressed the gas to 1200 psi, but the gas lost one-third of
its pressure before reaching the plant. At the gas plant, Devon re-
moved excess carbon dioxide, thereby rendering the gas ready for
sale to third parties.

The federal regulations permitted Devon to deduct from the
gross proceeds the costs relating to transportation of the gas to the
plant, but the regulations did not state whether the costs of dehy-
drating and compressing CBM were deductible transportation
costs or nondeductible costs necessary to place the gas in a mar-
ketable condition. In deducting the compression and dehydration
costs incurred after the CDP, Devon relied upon guidelines issued
by DOI in 1995 and 1996, and a Dear Operator Letter sent to
interested parties (together, Guidelines).

Under the 1988 DOI regulations, “marketable condition” is
defined to mean “lease products which are sufficiently free from
impurities and otherwise in a condition that they will be accepted
by a purchaser under a sales contract typical for the field or area.”
30 C.F.R. § 206.151. DOI found that sales contracts “typical for
a field or area” require gas to be delivered to a purchaser at the
terminus of a specified pipeline. Therefore, the producer must
provide the compression and dehydration necessary to move the

continued on page 3
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surface coal mining activity, if it is undertaken in preparation for
the commencement of mining. Id. at 732.

FEDERAL COURT IN M ISSISSIPPI HOLDS THAT SCOPE OF

M INERAL RESERVATION IS A QUESTION OF FACT,
HIGHLIGHTING ONGOING DIVISION AM ONG COURTS

In Black Stone Acquisitions Partners I, L.P. v. Black, No.
1:07CV9, 2008 WL 3335895 (N.D. Miss. Aug. 6, 2008) (not re-
leased for publication), the court concluded that whether lignite
is a mineral within the meaning of a mineral reservation is a ques-
tion of fact to be determined by the language of the instrument,
the circumstances, and the parties’ intentions. Id. at *3. In ad-
dressing these factors, the court concluded that because there were
material questions of fact, summary judgment was inappropriate
and a jury should resolve the issues.

In reaching this conclusion, the court discussed a North
Dakota Supreme Court decision that held that, as a matter of law,
the term “mineral,” when used in a mineral reservation, includes
lignite. Christman v. Emineth, 212 N.W.2d 543 (N.D. 1970). The
court distinguished Christman on the grounds that no Mississippi
court had concluded that the question of whether a material is a
mineral is a question of law. As further support for its conclusion
that the question is not one of law, the court looked to the circum-
stances of the transaction, which suggested that the parties could
not have intended to include lignite in the reservation, because
they viewed the land as farmland and farming would have been in-
consistent with surface mining of lignite. 2008 WL 3335895, at *2.

The court considered several factors in determining that there
were material issues of fact precluding summary judgment. Be-
cause the parties to the 1937 deed were not available to provide
direct evidence of their intentions, id., the court relied primarily
on the circumstances of the transaction to conclude that material
questions of fact did exist.

In 1937, the Federal Land Bank foreclosed on a parcel of
farm property and subsequently deeded the land back to the far-
mer at the then lower market price, reserving a one-half interest
in “all minerals.” Id. at *1. The Land Bank had a policy of re-
serving minerals so that if the land proved to be mineralized, it
could recoup its losses from the failed loans. At the same time, the
Land Bank encouraged farming on the land, so that the proceeds
of the farming operations would help pay off the new loan placed
on the land. The court deemed these competing policies as raising
a question of fact regarding the parties’ intent. In addition, the fact
that the presence of lignite in the area was well known at the time
of the transfer, but was considered noncommercial, also persuaded
the court that a question of fact remained for a jury to decide. Id.

at *3-*4.

The decision in Black Stone adds to the division among the
courts as to whether the question of “what is a mineral?” is one of
law or fact, and will likely come as a disappointment in some
quarters. Frustrated practitioners, who seek certainty and fore-
seeability in addressing the question of what substances are min-
eral, will likely not welcome the decision.
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

THE DELIBERATIVE PROCESS PRIVILEGE APPLIED IN THE

CONTEXT OF M INERAL EXAM INATIONS

Courts have long recognized that in litigation the government
may withhold documents that reflect an agency’s preliminary deli-
berations. The principle, known as the deliberative process privi-
lege, allows an agency to engage in candid discussions during its
decisionmaking process, without fear that the agency’s preliminary
thoughts will be exposed during the litigation process. In Byrd v.

Jossie, CV 08-3054-CL, 2008 WL 4274432 (D. Or. Sept. 17, 2008)
(not released for publication), the court considered how the privi-
lege should be applied to a mineral examiner’s report that had not
received final approval by the agency.

The issue arose in an extended patenting process that began
in 1990. An initial mineral report, completed in 1997, concluded
that the mining claims did not contain a discovery. The mining
claimant challenged that conclusion, and in 2002, the parties agreed
that the Bureau of Land Management (BLM) should conduct ad-
ditional sampling on the claims. The order directing that the sam-
pling be conducted required that the sampling results be admitted
in subsequent proceedings. A mineral report prepared in 2004,
after the re-sampling took place, recommended that a patent be
issued. The report was subject to internal review between 2004
and 2008, but was not approved. Instead, in early 2008, BLM
informed the claimant that the sampling was inadequate to serve
as the basis for a proper mineral examination. Id. at *1-*2.

The claimants filed suit, claiming that BLM’s refusal to make
a decision on their 1990 application was arbitrary and capricious.
In that action, BLM invoked the deliberative process privilege,
seeking to avoid producing the 2004 mineral report on the grounds
that it had not been finally approved.

Because the mineral report was primarily a factual, rather
than a deliberative, document, the court observed that it was “not
entirely convinced” that the mineral report is the type of document
envisioned by the privilege. Id. at *3. Without deciding that ques-
tion, the court resolved the matter on other limitations on the priv-
ilege.

The court noted that the deliberative process privilege is a
qualified one and may be overcome by establishing that the plain-
tiff’s need for the material outweighs the government’s interest in
nondisclosure. Id. Applying the traditional factors considered in
balancing these interests, the court emphasized the relevance of
the report to the claimant’s unreasonable delay claim. The govern-
ment had previously justified its delay by arguing that the sam-
pling methodology relied on in the report was not in accordance
with current standards. Thus, the court reasoned that the plaintiff,
in making his delay argument, needed to review the purportedly
inadequate report. The court found this need outweighed BLM’s
need to withhold the report. The court reasoned that because the
agency had already revealed the report’s conclusion, there was no
compelling need to prevent disclosure of the rest of the report. Id.

at *4.
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gas through the pipeline. Devon argued that this interpretation is
inconsistent with the plain language of the regulations because it
improperly focuses the inquiry on the market where gas is sold as
opposed to the requirements of a sales contract typical for the
field or area. The court held that both Devon and DOI presented
reasonable interpretations of the ambiguous regulations, but the
agency is entitled to substantial deference in the interpretation of
its own regulations.

Devon also asserted that the Guidelines, along with the subse-
quent conduct of DOI, constituted an authoritative interpretation
of the marketable condition rule such that any repudiation of the
Guidelines must undergo notice and comment procedures under
the Administrative Procedure Act. The court of appeals rejected
Devon’s assertion that the Guidelines constituted an interpretation
as to the marketable condition rule. The court held that the Guide-
lines did not come from sources that had authority to bind the
agency. Therefore, it did not matter whether Devon or others fol-
lowed the advice that was offered in these documents. The Guide-
lines did not amount to a binding interpretation of the marketable
condition rule, and the agency was therefore free to adopt the in-
terpretation at issue in this case without notice and comment.

D.C. DISTRICT COURT HALTS ISSUANCE OF CONTROVERSIAL

UTAH LEASES

A coalition of environmental, conservation, and historic preser-
vation groups brought suit in D.C. federal district court, Southern

Utah Wilderness Alliance v. Allred (D.D.C.) (No. 1:08-cv-02187-
RMU), under the Administrative Procedure Act (APA), the Na-
tional Environmental Policy Act (NEPA), the National Historic
Preservation Act (NHPA), and the Federal Land Policy and Man-
agement Act (FLPMA), contesting the December 19, 2008, lease
sale of 77 parcels of land by the Utah State Office of the Bureau
of Land Management (BLM). The contested leases, covering about
110,000 acres, are located near Arches and Canyonlands National
Parks and Dinosaur National Monument. On December 22, 2008,
plaintiffs filed a motion for a temporary restraining order to enjoin
BLM from issuing the contested leases. In a Memorandum Order
(Order) dated January 17, 2009, the district court granted the plain-
tiffs’ motion, determining that plaintiffs had met the requirements
for interim injunctive relief by showing that (1) they are likely to
succeed on the merits, (2) they are likely to suffer irreparable harm
in the absence of preliminary relief, (3) the balance of equities tips
in their favor, and (4) an injunction is in the public interest. Order
at 4.

Specifically, the court held that BLM’s air quality analysis
was deficient due to its failure to conduct quantitative ozone dis-
persion modeling, and summarily concluded that “BLM cannot
rely on EISs that lack air pollution and ozone level statistics.”Id.
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at 3. Due to this deficiency, the court found that plaintiffs were
likely to succeed on the merits of their NEPA claims. Similarly,
the court found that because BLM failed to take into account the
potential effects of air pollution on historic properties, plaintiffs
were likely to succeed on the merits of their NHPA and FLPMA
claims. The court also held that, “because the lease sale represents
the point at which BLM makes an irreversible and irretrievable
commitment of resources,” the plaintiffs had demonstrated irrep-
arable harm, and further noted that “although the court recognizes
that ‘development of domestic energy resources,’ is an important
public interest . . . this interest is far outweighed by the public
interest in avoiding irreparable damage to public lands.” Id. at
4-5.

Although this is only an order on a motion for a temporary
restraining order, not a final judgment on the merits, it is signifi-
cant in its holding that quantitative ozone modeling is a required
part of an agency’s air quality analysis under NEPA. As an end-
note, on February 4, 2009, new Secretary of the Interior Ken
Salazar announced that he has directed BLM not to accept the
bids for the 77 contested leases, effectively canceling them. See

DOI News Release dated February 4, 2009, at http://www.doi.
gov/news/09_News_Releases/020409b.html.

DISTRICT COURT AFFIRM S BLM  APPROVAL OF COALBED

M ETHANE PROJECT IN POW DER RIVER BASIN

A coalition of environmental groups brought several actions
under the National Environmental Policy Act (NEPA) and the
Administrative Procedure Act (APA) against the Bureau of Land
Management (BLM) challenging the sufficiency of the final en-
vironmental impact statement (FEIS) and the record of decision
(ROD) issued for the Powder River Basin Oil and Gas Project
(PRBOG Project). On consolidation of the actions in Western Or-

ganization of Resource Councils v. Bureau of Land Management,
591 F. Supp. 2d 1206 (D. Wyo. 2008), the district court held that
BLM (1) took the required “hard look” at potential environmental
consequences of the proposed project, and (2) did not act arbi-
trarily and capriciously, abuse its discretion, or act otherwise than
in accordance with NEPA in preparing the FEIS.

The PRBOG Project began as a comprehensive development
proposal prepared by a group of oil and gas companies with leases
in the Powder River Basin. The proposal was presented to BLM,
which then initiated the required NEPA process. The PRBOG
Project area encompasses almost eight million acres of federal,
state, and private lands in all or parts of four counties and, as ap-
proved by BLM, authorizes the drilling of over 39,000 coalbed
methane (CBM) wells in the first 10 years of the project.

Among the plaintiffs’ numerous claims are that BLM failed
to comply with NEPA procedures that require taking a hard look
at environmental impacts, including impacts to ground and surface
water, soil and vegetation, air quality, and impacts due to the ac-
cumulation of salt and other contaminants contained in the pro-
duced CBM water, and the cumulative effects of the project. The
plaintiffs also claimed that BLM violated NEPA by (1) failing to
prepare a single, comprehensive environmental impact statement
(EIS) covering Wyoming and Montana, (2) failing to consider a
reasonable range of alternatives, (3) impermissibly limiting its
effects analysis to 10 years, rather than the entire life of the pro-
ject, (4) relying on inadequate air quality and surface water qual-

ity analyses and failing to supplement the EIS to incorporate new
technical reports, and (5) failing to make the FEIS, which con-
tained substantial new information, available for public comment.
In addition, the plaintiffs claimed that BLM’s selection of Grey-
stone Environmental Consultants, Inc. (Greystone) as its contrac-
tor to prepare the EIS created an impermissible conflict of interest
in violation of NEPA, because Greystone was recommended and
paid for by the oil and gas companies.

The district court dismissed all of the plaintiffs’ claims, hold-
ing that NEPA only requires “that the agency reach an informed
decision with respect to a proposed project and that there is suffi-
cient discussion of the relevant issues and opposing viewpoints to
enable it, as decision maker, to take a hard look at environmental
factors and make a reasoned fully informed decision.” Id. at *32.
The court noted that the voluminous administrative record, con-
taining 20 compact discs of information, demonstrated that BLM
took the requisite hard look, and it held that BLM provided a
reasoned basis for its decision which is supported by facts in the
record. In reaching its holding, the court relied heavily on the fact
that the PRBOG Project is only a planning proposal, and that
additional, site-specific NEPA analysis would be conducted by
BLM as the project progresses to the leasing and applications for
permit to drill stages. Id. at *21. “The BLM’s NEPA documents
clearly acknowledged that the decisions regarding this NEPA
analysis would not be the end of the story with respect to future
decisions requiring site-specific analysis. It is readily apparent . . .
that further analysis would be required as the project progressed.”
Id. The court also held that the selection of Greystone as contrac-
tor to prepare the EIS did not compromise BLM’s objectivity and
integrity, but was in accordance with BLM policy and further, that
there was no evidence in the record suggesting that BLM did not
maintain control over the project. Each of the cases consolidated
in this ruling have been appealed to the Tenth Circuit.

DISTRICT COURT AFFIRM S IBLA  DECISION PROHIBITING

REINSTATEM ENT OF OIL AND GAS LEASES

In Western Energy Resources, Inc., 172 IBLA 395, GFS(O&G)
12(2007), the Interior Board of Land Appeals (IBLA) affirmed
the decision of the Colorado State Office of the Bureau of Land
Management (BLM) denying a request by Western Energy Re-
sources, Inc. (Western Energy) to reinstate two federal oil and gas
leases terminated after Western Energy failed to timely pay annual
rentals. In Western Energy Resources, Inc. v. Kempthorne, No.
07-cv-02684-RPM, 2009 WL 122565 (D. Colo. Jan. 16, 2009)
(not released for publication), the district court upheld the IBLA
decision denying the petition for a Class I or a Class II reinstate-
ment.

Western Energy owned two federal oil and gas leases, each
effective June 1, 2001, for which annual rentals were due on or
before June 1 of each successive year. Minerals Management
Service (MMS) received Western Energy’s annual rental for 2002
on June 11. Western Energy timely paid its annual rentals for 2003.
From October 2001 until August 2003, MMS encountered nation-
wide technical problems that prohibited it from identifying leases
that had expired for failure to pay an annual rental. As a result,
BLM did not provide notice to Western Energy that the lease had
terminated for non-payment of rentals. In December 2003, an
employee from MMS informed Western Energy that it might have
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failed to make its 2002 payments on time, and the two oil and gas
leases might have expired. In response, on February 6, 2004,
Western Energy filed a petition for a Class I reinstatement of the
two oil and gas leases. The Mineral Leasing Act allows the Secre-
tary of the Interior to reinstate a lease that has expired for failure
to pay royalties if the lessee pays the royalty within 20 days after
the due date and the lessee can prove that the failure to make
timely payment is justifiable or not due to a lack of reasonable
diligence. 30 U.S.C. § 188(c). On February 11, 2004, BLM de-
nied the Class I petition.

Western Energy appealed the denial of the Class I reinstate-
ment to IBLA and further asserted that BLM’s failure to send a
termination notice for the two leases denied it the opportunity to
file a Class II reinstatement. Under a Class II reinstatement the
lessee must pay additional rentals and royalties, and file a petition
within the earlier of 60 days after notice of termination of the
lease from BLM or 15 months after termination of the lease. In
this case not only did Western Energy not receive notice of ter-
mination but the 15-month time frame had already expired by the
time Western Energy learned of the delinquent rental payment.

During the pendency of the appeal of the BLM decision to
IBLA, Congress passed the Energy Policy Act of 2005 (Act), which
gave an extended opportunity for lessees to petition for reinstate-
ment of an expired lease under a Class II petition. Section 371 of
the Act grants lessees an additional 120 days from August 8,
2005, to petition for a Class II reinstatement of an expired lease.
30 U.S.C. § 188(d)(2)(A). Although not required by the Act,
BLM issued an instruction memorandum directing state BLM
offices to notify all former lessees in their respective jurisdictions
that Congress had passed the Act and, as a result, lessees had ad-
ditional opportunities to petition for reinstatement of an expired
oil and gas lease. The Colorado State Office of the BLM did not
provide notice to Western Energy in accordance with the instruc-
tion memorandum, and Western Energy did not file a Class II
reinstatement in accordance with the Act.

In affirming IBLA’s decision denying the Class I reinstate-
ment claim, the district court stated that there was no prejudice
resulting from the lack of notice of termination because Western
Energy did timely file a petition for Class I reinstatement, and
BLM’s denial of that petition due to Western Energy’s failure to
justify its late payment was well within the agency’s discretion.

The district court stated that the thrust of the case was the
failure of the BLM to give notice in accordance with the instruc-
tion memorandum. The Act did not require that a notice be given
and the instruction memorandum was merely an internal policy
directive. Even though the Colorado BLM office “inexplicab[ly]”
failed to comply with the instruction memorandum, “everyone is
deemed to have constructive knowledge of statutes.” 172 IBLA at
402. The court concluded that BLM had no authority to reinstate
the leases after December 6, 2005.

FIFTH CIRCUIT AFFIRM S DISTRICT COURT DECISION

PREVENTING BLM  FROM  COLLECTING ROYALTIES

FROM  LEASE ISSUED UNDER THE DEEP WATER

ROYALTY RELIEF ACT

The U.S. Department of the Interior (Interior) issued a final
agency order requiring Kerr-McGee Oil and Gas Corporation

(Kerr-McGee) to pay royalties for eight deep water Gulf of Mexico
leases (Kerr-McGee Leases). Kerr-McGee appealed the decision,
and the district court reversed Interior’s order. In Kerr-McGee Oil

and Gas Corp. v. U.S. Department of the Interior, 554 F.3d 1082
(5th Cir. 2009), the Fifth Circuit affirmed the district court’s de-
cision, holding that the pricing thresholds contained in individual
leases cannot take precedence over the statutory volume thresh-
olds contained in the Outer Continental Shelf Deep Water Royalty
Relief Act (DWRRA).

The Kerr-McGee Leases are subject to royalty relief under
DWRRA and the leases stipulate that the royalties would com-
mence when certain price thresholds were met. In addition, the
Kerr-McGee Leases were issued subject to section 304 of the
DWRRA, which provided that, for leases issued in specific areas
of the Gulf of Mexico between 1996 and 2000, royalty suspension
levels were tied to specific volume thresholds. After reaching cer-
tain price thresholds, Interior demanded that Kerr-McGee begin
to remit payment of royalties for oil and gas produced under the
Kerr-McGee Leases. The court of appeals held that the volumetric
threshold provisions of DWRRA specific to the Kerr-McGee
Leases took priority over the pricing thresholds contained in the
language of each lease. Based upon a Chevron analysis, the court
held that the intent of Congress in enacting DWRRA was unam-
biguously clear. For the leases at issue, Congress intended that
operators may suspend paying royalties to the United States unless
certain volumetric threshold limits are satisfied. Interior does not
have authority to impose price thresholds that suspend royalty re-
lief at production volumes less than those imposed by Congress
under section 304.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

BLM  AM ENDS EM ERGENCY W ITHDRAW AL REGULATIONS

On December 5, 2008, the Bureau of Land Management
(BLM) issued a final rule amending BLM’s emergency with-
drawal regulation to remove language that directs the Secretary of
the Interior (Secretary) to immediately make an emergency with-
drawal of federal lands upon notification by one of two congres-
sional committees. BLM determined that constitutional questions
have arisen as to whether the regulation and corresponding provi-
sions in section 204(e) of the Federal Land Policy and Manage-
ment Act of 1976 (FLPMA) had been used by congressional com-
mittees to direct secretarial action. 73 Fed. Reg. 74,039 (Dec. 5,
2008) (to be codified at 43 C.F.R. pt. 2300).

Section 204(e) of FLPMA provides that the Secretary shall
withdraw lands immediately upon determination, either by the
Secretary or either of two committees of Congress, that an emer-
gency exists and that extraordinary measures are needed to protect
natural resources or resource values that would otherwise be lost.
The congressional notification authority may be exercised by the
Committee on Natural Resources of the House of Representatives
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or the Committee on Energy and Natural Resources of the Senate.
43 U.S.C. § 1714(e). The constitutionality of unilateral actions
such as that authorized by FLPMA have been called into question
by the U.S. Supreme Court. In Immigration and Naturalization

Service v. Chadha, 462 U.S. 919 (1983), the U.S. Supreme Court
ruled that a specific legislative veto given by a single House of
Congress, or committee within such house, cannot overrule an ac-
tion of the Executive Branch. Rather, the Court said that congres-
sional action must be passed by both Houses and presented to the
President in accordance with the provisions set forth in the U.S.
Constitution. Relying on this ruling, the BLM determined that the
emergency withdrawal provision set forth in BLM’s own regula-
tions is unconstitutional. Although the legislative veto provisions
have been used rarely, recent efforts in Arizona and Montana
raised the issue of the emergency withdrawal provisions and led
the BLM to withdraw the provisions. The regulations became
effective on January 5, 2009, and can be found at 43 C.F.R.
§ 2310.5.

GRAY WOLF LISTED AGAIN

The U.S. Fish and Wildlife Service (USFWS) issued a final
rule on December 11, 2008, to comply with three court orders that
has the effect of reinstating the regulatory protections under the
Endangered Species Act for the gray wolf (Canis lupus) in the
western Great Lakes and the northern Rocky Mountains. 73 Fed.
Reg. 75,356 (Dec. 11, 2008). See Vol. XXV, No. 4 (2008) of this
Newsletter. The reinstated regulations also designate critical habi-
tat for gray wolves in Minnesota and Michigan and reinstate the
listing of gray wolves in Minnesota as threatened. See 50 C.F.R.
§§ 17.40(d), 17.95. Finally, the regulations reinstate the special
rules designating gray wolves in Montana, Idaho, and Wyoming
as nonessential experimental populations. See 50 C.F.R. § 17.84.
The rule became effective on December 11, 2008, although as a
practical matter, the protections for gray wolves were reinstated
as of the date of the applicable court orders.

On January 14, 2009, former Deputy Secretary of the Interior,
Lynn Scarlett, announced that the USFWS was delisting the North-
ern Rockies population of gray wolves. The new rule, however,
would not have gone into effect until at least mid-February. An
order issued on January 20, 2009, by the White House Chief of
Staff, Rahm Emanuel, effectively halted the rule by prohibiting
any new regulations from taking effect for 60 days. See http://www.
fws.gov.

U.S. FISH AND W ILDLIFE SERVICE AND NATIONAL

OCEANIC AND ATM OSPHERIC ADM INISTRATION

M ODIFY CONSULTATION REQUIREM ENTS UNDER

ENDANGERED SPECIES ACT

On December 16, 2008, the U.S. Fish and Wildlife Service
(USFWS) and the National Oceanic and Atmospheric Adminis-
tration (NOAA) issued a final rule amending the regulations gov-
erning interagency cooperation under the Endangered Species Act
of 1973, as amended (ESA). Under existing federal regulations,
federal land managers must consult with the USFWS if actions
would have “effects” on threatened or endangered species. The
final regulations revise the definition of the term “effects” and
modify the consultation requirement to provide federal land man-

agers with the authority to determine whether consultation is re-
quired. 73 Fed. Reg. 76,272 (Dec. 16, 2008). Many view the final
rule as an attempt to lessen the roles of USFWS and NOAA in
actions impacting federal lands, while supporters of the rule be-
lieve that federal land managers already retain staff with expertise
over wildlife issues and, therefore, are qualified to make initial
determinations whether endangered or threatened species may be
impacted. The rule also revises and clarifies when an agency is
required to engage in informal versus formal consultation. See 50
C.F.R. §§ 402.13 & .14. The rule amends 50 C.F.R. pt. 402, and
took effect on January 15, 2009.

The status of the amended regulations is, however, subject
to significant debate. The Natural Resources Defense Council
and other organizations filed suit in the U.S. District Court for
the Northern District of California on December 16, 2008, chal-
lenging the implementation of the regulations. See Natural Re-

sources Defense Council v. U.S. Department of the Interior,
08-CV-05605-MNC (filed Dec. 16, 2008). Additionally, newly
confirmed Secretary of the Interior Ken Salazar has indicated that
he will review many regulations implemented near the end of
the Bush administration, including the rule promulgated by the
USFWS.

P A T R I C K  G .  M I T C H E L L

K E V I N  T .  T A K E I

—  C A L I F O R N I A  R E P O R T E R S  —

THE ARM Y CORPS OF ENGINEERS AND EPA  ISSUE NEW

GUIDANCE M EM ORANDUM  ON JURISDICTION UNDER

SECTION 404  OF THE CLEAN WATER ACT

On December 2, 2008, the Environmental Protection Agency
and the U.S. Army Corps of Engineers (Corps) issued a new guid-
ance memorandum interpreting “navigable waters” and the agen-
cies’ jurisdiction over such water bodies in accordance with sec-
tion 404 of the federal Clean Water Act. This guidance follows a
previous memorandum issued in June 2007. Mining operators can
refer to this guidance as background on whether water bodies in
mining areas come under Corps jurisdiction and if filling the wa-
ter body would require a permit.

Under the new guidance memorandum, the agencies have
jurisdiction over the following:

• traditional navigable waters;

• wetlands adjacent to (i.e., bordering, contiguous, or neigh-
boring) traditional navigable waters, even if those wet-
lands do not have a continuous surface connection to the
traditional navigable waters;

• non-navigable tributaries of traditional navigable waters,
if the tributaries are relatively permanent, i.e., typically
flow year-round or have continuous seasonal flow; and

• wetlands adjacent to jurisdictional non-navigable tribu-
taries that have a continuous surface connection with
such tributaries.
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Jurisdiction also exists over the following features if a signi-
ficant nexus between the feature and a traditional navigable water
is specifically shown:

• non-navigable tributaries that are not relatively perma-
nent;

• wetlands adjacent to non-navigable tributaries that are
not relatively permanent; and

• wetlands adjacent to but that do not directly abut a rela-
tively permanent tributary (e.g., are separated from it by
uplands, a berm, dike, or similar feature).

The following geographic features are generally not juris-
dictional waters: swales or erosional features (e.g., gullies, or small
washes characterized by low volume, infrequent, or short duration
flow), and ditches that do not carry relatively permanent water
flows and are excavated wholly in and draining uplands.

A link to the guidance memorandum is available on EPA’s
website at http://www.epa.gov/owow/wetlands/guidance/CWAwaters.
html.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

BLM  ISSUES OIL SHALE LEASING REGULATIONS

Fulfilling the requirements of the Energy Policy Act of 2005
(Act), the Bureau of Land Management (BLM) issued final oil
shale management regulations on November 18, 2008. The rules
became effective on January 17, 2009. See 73 Fed. Reg. 69,414
(Nov. 18, 2008) (to be codified at 43 C.F.R. pt. 3900). The Act
directed the Secretary of the Interior to: (1) make public lands
available for conducting oil shale research and development ac-
tivities; (2) complete a Programmatic Environmental Impact State-
ment (PEIS) for a commercial leasing program for both oil shale
and tar sand resources on BLM administered lands in Colorado,
Wyoming, and Utah; and (3) issue regulations establishing a com-
mercial oil shale leasing program. Overall, the regulations es-
tablish a two-phase process by which specifically designated lands
within Colorado, Wyoming, and Utah can be made available for
leasing on a site-specific basis according to a regulatory frame-
work that adopts certain basic components and processes of BLM’s
other leasing programs, most of which are governed by the Min-
eral Leasing Act of 1920 (MLA).

Under the new regulations, after BLM calls for expressions
of interest, an applicant may nominate specific lands for oil shale
leasing and development. 43 C.F.R. §§ 3921.30 & .60. BLM will
then prepare the appropriate National Environmental Protection
Act of 1969 (NEPA) analysis to make the specific lands available
for lease. Id. §§ 3900.50, 3921.20. The applicant will be required
to compensate BLM for the costs associated with the lease ap-
plication, including the preparation of the NEPA analysis. Id.
§ 3922.10. After the analysis is complete, BLM will conduct a

lease sale using a sealed bidding process. Id. § 3924.10. If the
lease is actually issued, the purchaser has a right to file a further
plan of development (POD) describing the particular means by
which the oil shale resources will be developed and produced. Id.
§§ 3931.10 - .11. If the purchaser was not the party that nomina-
ted the lands and paid for the NEPA analysis, the purchaser will
be required to compensate BLM for the costs associated with the
NEPA analysis. Id. § 3925.10. BLM will then reimburse the ori-
ginal applicant. After a POD is filed on applicable lands, BLM
will prepare an additional NEPA analysis before actually approv-
ing operations. Id. § 3931.11.

The rental rate for oil shale leases is $2.00 per acre, or frac-
tion thereof, payable annually on or before the anniversary date of
the lease. Id. § 3903.40. Beginning with the tenth year of the
lease, however, each lease must meet its minimum annual produc-
tion amount of oil shale or make a payment in lieu of production.
The minimum payment in lieu of annual production is established
in the lease and will be not less than $4.00 per acre, or fraction
thereof, payable per year in advance, beginning with the tenth year
of the lease. Id. § 3903.51. The minimum production payment is
designed to encourage oil shale development on the lease and to
compensate the U.S. government for revenues lost when no pro-
duction is taking place on an oil shale lease. 73 Fed. Reg. 69,414,
69,419 (Nov. 18, 2008). As with BLM’s traditional oil and gas
leasing program, the agency has imposed an acreage limitation
preventing entities from holding more than 50,000 acres of federal
oil shale leases on public lands and 50,000 acres on acquired
lands in any one state. 43 C.F.R. § 3901.20. BLM also will
require a bond sufficient to cover all liabilities, other than recla-
mation, that may arise under the leases. Id. § 3904.10(a). The
minimum amount of the bond is $25,000, but the amount actually
will be determined on an individual basis for each individual
lease. Id. § 3904.14. Additionally, before BLM approves a POD,
the lessee must provide to the proper BLM office a reclamation
bond sufficient to cover all costs BLM estimates will be necessary
to cover reclamation costs. Id. § 3904.10(b).

Additionally, BLM authorized the issuance of oil shale ex-
ploration licenses to allow the licensee to enter federal lands
covered by the license and explore for oil shale or tar sand re-
sources. Like coal exploration licenses, oil shale exploration
licenses will not allow the licensee to extract any minerals, except
for experimental or demonstration purposes. Exploration licenses
are not to exceed 25,000 acres in any one state and the lands
covered thereby must be relatively compact. Id. § 3910.31. Explo-
ration licenses are valid for a period of up to two years as spec-
ified in the exploration license. Id. § 3910.41(b). Applicants for
exploration licenses are required to invite other parties to partici-
pate in exploration under the license on a pro rata cost share basis,
and all parties participating in an exploration license will share the
cost of the information gathered thereunder. Id. § 3910.31(d)-(f).
Once again, the fate of the oil shale leases is difficult to predict at
this time. Multiple lawsuits challenging the entire oil shale leasing
program have been filed in federal court in Colorado, and Secre-
tary of the Interior Ken Salazar has indicated he will review the
proposed regulations and determine how they should be treated in
the new administration.
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M INERALS M ANAGEM ENT SERVICE ISSUES ROYALTY RELIEF

FOR ULTRA DEEP GAS WELLS

The Minerals Management Service (MMS) issued a final rule
on November 18, 2008, amending the existing deep gas royalty
relief regulations to reflect statutory changes enacted in the Energy
Policy Act of 2005. The new rule provides additional royalty re-
lief for certain ultra-deep wells on Outer Continental Shelf (OCS)
leases in shallow water in the Gulf of Mexico, and extends both
the existing and the additional deep gas royalty relief to OCS leases
in deeper water than before. In addition, the rule applies discre-
tionary royalty relief procedures that are used by deep water
lessees in the Gulf of Mexico to leases offshore of Alaska. 73 Fed.
Reg. 69,490 (Nov. 18, 2008).

Under existing regulations, MMS offered a temporary royalty
relief incentive for deep gas production from Gulf of Mexico
leases that lie wholly west of longitude 87° 30! west, in less than
200 meters of water, for wells spudded since March 26, 2003. The
new regulation adds supplemental incentive by implementing En-
ergy Policy Act of 2005 § 344 to create a royalty suspension
volume (RSV) of 35 billion cubic feet (BCF) for a third well
depth category of ultra-deep wells, with a perforated interval the
top of which is at least 20,000 feet true vertical depth subsea
(TVD SS). The existing regulations already allowed for an RSV
for the first well in the lease for two basic categories of deep gas
production: (1) 15 BCF of RSV for a qualifying well with a per-
forated interval the top of which is between 15,000 and 18,000
feet TVD SS, or (2) 25 BCF of RSV for a qualifying well comple-
ted at least 18,000 feet TVD SS. The final rule became effective
on December 18, 2008.

On February 27, 2009, the Secretary of the Interior cancelled
a second call for nominations for oil shale research, development,
and demonstration (RD&D) projects that had been announced by
the Bush administration on January 15, 2009. 72 Fed. Reg. 8983
(Feb. 27, 2009). The announcement does not impact the overall
shale leasing regulations issued in November 2008. The announce-
ment indicates that the Secretary intends to review and reconsider
certain aspects of the RD&D program before accepting further
nominations and specifically will reconsider the royalty rates for
oil shale RD&D leases. Additionally, the Bureau of Land Man-
agement will accept public comments regarding any future RD&D
leasing programs until May 28, 2009.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

EXXON LEASE ROYALTY LITIGATION

The State of Alabama-Exxon royalty litigation made its third
and probably final trip to the Alabama Supreme Court in the case
of Alabama Department of Conservation and Natural Resources

v. Exxon Mobil Corp., No. 1070716, 2008 WL 5195185 (Dec. 12,
2008) (not released for publication). The previous two cases were:
Exxon Corp. v. Department of Conservation and Natural Re-

sources, 859 So. 2d 1096 (Ala. 2002); and Exxon Mobil Corp. v.

Alabama Department of Conservation and Natural Resources,

986 So. 2d 1093 (Ala. 2007). The main dispute in the latest case
was whether Ala. Code § 9-17-33(d), which imposes 12% interest
on unpaid lease royalties, could be stacked on top of Alabama’s
12% postjudgment interest statute. Ala. Code § 8-8-10. The state
argued that the two interest statutes could be stacked, resulting in
a 24% postjudgment interest rate (an additional $16,113,836).
ExxonMobil argued that the unpaid royalty interest statute im-
posed only prejudgment interest that stopped accruing once judg-
ment was entered. The court adopted ExxonMobil’s argument and
held that the unpaid royalty interest statute, Ala. Code § 9-17-33(d),
applied only to prejudgment interest.

Another issue in the latest appeal was whether postjudgment
interest accrued on royalties on hydrocarbons that were produced
after the trial court’s judgment on January 31, 2008. The trial court
judgment had ordered Exxon to pay future royalty payments “ac-
cording to the plain, unambiguous language of the leases as reflec-
ted in the jury’s verdict.” Alabama Department of Conservation,
2008 WL 5195185, at *2. During the period between the date of
the judgment and the date that ExxonMobil paid the judgment, an
additional $26,266,395 in royalties had accrued. ExxonMobil paid
those royalties when it satisfied the judgment. If postjudgment in-
terest was due on those royalties, the interest would have amounted
to an additional $6,898,725. ExxonMobil argued that Alabama’s
postjudgment interest statute (Ala. Code § 8-8-10) applied only to
money judgments and not to declaratory relief. It argued that the
order compelling it to pay future undetermined royalties according
to the terms of the lease was declaratory relief and not a money
judgment. The Alabama Supreme Court agreed with ExxonMobil
and held that postjudgment interest was not due under Ala. Code
§ 8-8-10 on royalties that accrued after the date of the trial court’s
judgment.

C A L I F O R N I A  —  M I N I N G

P A T R I C K  G .  M I T C H E L L

K E V I N  T .  T A K E I

—  R E P O R T E R S  —

AIR RESOURCES BOARD BEGINS ENFORCING RULES

LIM ITING IDLING TO FIVE M INUTES

On October 9, 2008, the California Air Resources Board
(CARB) announced that it would begin enforcing its anti-idling
regulations that became effective in June 2008 and prohibit off-
road diesel vehicles from idling for more than five minutes. CARB
staff and local air quality officials intend to enforce the regula-
tions by monitoring vehicles where they operate. First time viola-
tors will receive a minimum civil penalty of $300. Subsequent
penalties can be from $1,000 to $10,000. Off-road diesel equip-
ment operators on mine sites should be aware of these regulations
in order to avoid the penalty. See http://www.arb.ca.gov/newsrel/
nr100908.htm.

AIR RESOURCES BOARD PROPOSES TO REQUIRE

UPGRADES/RETROFITS TO ON-ROAD DIESEL TRUCKS

On December 12, 2008, the California Air Resources Board
approved new regulations for heavy duty on-road diesel trucks.



MINERAL LAW NEWSLETTER page 9

After the new regulations are finalized by the Office of Adminis-
trative Law, beginning January 1, 2011, on-road diesel trucks with
a gross vehicle weight greater than 14,000 pounds would need to
upgrade existing vehicles via one of three options: (1) install par-
ticulate matter retrofits and replace vehicles/engines according to
a schedule specified by CARB; (2) retrofit a minimum number of
engines each year with a high level particulate matter exhaust
retrofit and replace a minimum number of engines with engines
meeting the 2010 model year engine standards; or (3) meet speci-
fic fleet average requirements. Mining haul truck operators should
be aware of these proposed rules and the potential need for com-
pliance. See http://www.arb.ca.gov/msprog/onrdiesel/onrdiesel.
htm.

Low-use vehicles (those operated in California for fewer than
1,000 miles and less than 100 hours per year) would be exempted
from compliance with the new rules. The rules also establish de-
ferred compliance dates. Public funding is available to assist in
complying with the new regulations. Operators should contact their
local air district for information regarding funding.

GOVERNOR’S OFFICE OF PLANNING AND RESEARCH RELEASES

DRAFT CEQA  GUIDELINES ON GREENHOUSE GAS EM ISSIONS

On January 8, 2009, the Governor’s Office of Planning and
Research (OPR) released preliminary draft California Environ-
mental Quality Act (CEQA) guidelines for analyzing and mitiga-
ting greenhouse gas emissions or the potential effects of greenhouse
gas emissions. OPR is required to submit its draft guidelines to the
California Resources Agency by July 1, 2009. The Secretary of
the Resources Agency will then have until January 1, 2010, to
complete the formal rulemaking process in order to certify and
adopt OPR’s guidelines. The public will have the opportunity to
attend hearings and comment on the guidelines during the rule-
making process. These draft guidelines will affect the environ-
mental review associated with mining applicants’ permitting pro-
cess (e.g., use permit for mining, etc.). See http://opr.ca.gov/index.
php?a=ceqa/index.html.

The purpose of the guidelines is to give CEQA lead agencies
statewide guidance on how to calculate and mitigate the signifi-
cance of increases in greenhouse gas emissions that could result
from a proposed project. The draft guidelines instruct lead agen-
cies to consider the following when assessing the significance of
a proposed project’s greenhouse gas emissions: (1) the extent to
which the proposed project could help or hinder attainment of the
state’s goal of reducing greenhouse gas emissions to 1990 levels
by the year 2020; (2) the extent to which the proposed project
may increase the consumption of energy resources, especially
fossil fuels; (3) the extent to which a proposed project may in-
crease the energy efficiency of and reduce overall greenhouse gas
emissions from an existing facility; and (4) the extent to which a
proposed project’s impacts or emissions exceed any applicable
threshold of significance.

The draft guidelines also contain a section on mitigation
measures related to greenhouse gas emissions. This new section
instructs lead agencies to consider all feasible means of mitigating
greenhouse gas emissions, including emissions associated with the
proposed project’s energy/fossil fuel consumption. Possible miti-
gation measures are suggested, including: project features, project
design, or other measures which are incorporated into the project

to substantially reduce energy consumption or greenhouse gas
emissions; compliance with the requirements in a previously ap-
proved plan or mitigation program for the reduction or seques-
tration of greenhouse gas emissions; and measures that sequester
carbon or carbon-equivalent emissions.

AIR RESOURCES BOARD EXTENDS DEADLINES FOR CREDITS

UNDER 2007  OFF-ROAD DIESEL RULES

On January 22, 2009, the California Air Resources Board ex-
tended the deadline for receiving credits under the 2007 off-road
diesel regulations. Fleet operators will now have until January 1,
2010, to receive double credit for early installation of the emis-
sion control retrofits required by the new off-road diesel regula-
tions. The amended regulations also allow fleets to receive credit
for retrofits which are ordered by September 1, 2009, where in-
stallation is delayed due to the manufacturer or installer. See

http://www.arb.ca.gov/msprog/ordiesel/ordiesel.htm.

COURT OF APPEALS OVERTURNS COUNTY APPROVALS

OF HARD ROCK QUARRY

Gray v. County of Madera, 85 Cal. Rptr. 3d 50 (Cal. Ct. App.
2008), involved a challenge to Madera County’s approvals of a
proposed 125-acre hard rock quarry in the county. The court of
appeal decision upholding the challenge in favor of the petitioners
relied in part on the fact that mitigation measures related to water
supply and traffic impacts were inadequate. Although this deci-
sion does not present any novel California Environmental Quality
Act (CEQA) interpretations specific to mining projects, mine
operators and/or owners that are engaged in or will engage in the
CEQA process should be aware of this decision in order to avoid
a similar outcome.

In order to reduce significant adverse impacts to water sup-
plies in private wells around the proposed quarry, the applicant
proposed mitigation measures to reduce the impacts to a less than
significant level. These measures included providing local resi-
dents a water connection system to the quarry if necessary, pro-
viding bottled water, or constructing a separate water system (meas-
ure added by the county board of supervisors during the public
hearing). The court determined that these mitigation measures were
inadequate because (1) connecting residents to the quarry’s water
supply would replace potable water with non-potable water; (2) mere-
ly providing bottled water without specific amounts and delivery
schedules creates a water supply system that does not reliably
provide water at the times and in the amount needed by the land-
owners; and (3) the project’s environmental impact report never
studied the feasibility of constructing a separate water system or
the environmental impacts of such construction. The court also
noted that the county should have analyzed the impacts of provid-
ing water to the proposed water system and either comply with
Senate Bill 610, Cal. Water Code §§ 10910 to 10914, or provide
substantial evidence as to why compliance was not required. Of
note, the court stated that the county could have determined the
impacts to water supplies to be unavoidable and prepared a state-
ment of overriding considerations with the appropriate findings.
But, because the county took the position that the mitigation mea-
sures reduced the water impacts to less than significant levels, the
court held that the county’s measures were inadequate.
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The court also held that mitigation measures that were inten-
ded to reduce traffic impacts to a less than significant level were
inadequate. Although the court did not discuss this point, the
county could have determined that the traffic impacts would re-
main significant and prepared a statement of overriding consid-
erations for the traffic impacts as well. Among the mitigation
measures related to traffic were requirements for the quarry pro-
ponent to construct intersection improvements with oversight by
the California Department of Transportation (Caltrans), or to pay
Caltrans to construct the intersection improvements. However,
Caltrans never committed to using collected fees to improve spe-
cific roadways and the county lacked any plan to improve or
maintain local roadways in response to increased vehicle traffic.
As a result, the court determined that these mitigation measures
were inadequate.

C O L O R A D O  —  M I N I N G

H O W A R D  R .  H E R T Z B E R G

—  R E P O R T E R  —

COLORADO SUPREM E COURT REJECTS COUNTY BAN ON

M INING OPERATIONS USING CYANIDE OR OTHER

TOXIC/ACIDIC M ATERIALS

In Colorado Mining Association v. Board of County Com-

missioners of Summit County, 199 P.3d 718 (Colo. 2009), the
Colorado Supreme Court held to be unenforceable the Summit
County zoning ordinance that provided “[a]ny mining or milling
operation that utilizes cyanide or other toxic/acidic ore-processing
reagents in heap or vat leach applications shall not be allowed in
any zoning district.” Id. at 722. In so doing, the supreme court re-
versed the court of appeals decision, and affirmed the trial court’s
decision. 170 P.3d 749 (Colo. Ct. App. 2007). See Vol. XXIV,
No. 2 (2007) of this Newsletter.

In an opinion by Justice Hobbs, the supreme court held the
ordinance was preempted by Colorado’s Mined Land Reclamation
Act (MLRA), which did not ban, but instead authorized and exten-
sively regulated, such operations. Colo. Rev. Stat. §§ 34-32-101
to 34-32-127. The court

[concluded] that Summit County’s existing ordinance is
not a proper exercise of its land use authority because it
excludes what the General Assembly has authorized. Due
to the sufficiently dominant state interest in the use of
chemicals for mineral processing, we hold that the MLRA
impliedly preempts Summit County’s ban on the use of
toxic or acidic chemicals, such as cyanide, in all Summit
County zoning districts.

199 P.3d at 721.

In a concurring opinion, Justice Eid rejected the majority’s
preemption rationale and argued that Summit County lacked statu-
tory authority to enact the mining ban. Justice Eid noted that the
majority opinion “requires the state to prove that it has a ‘suf-
ficiently dominant’ interest in an area before its regulations may
trump a county ordinance [which] . . . potentially undermines the
state’s authority to set public policy.” Id. at 735.

Justice Martinez dissented on the grounds that the Local
Government Land Use Control Enabling Act, Colo. Rev. Stat.
§ 29-20-104, “allows local governments to ‘plan for and regulate
the use of land’ by determining which activities are appropriate in
a given location” and that “this power to regulate the use of land
is the authority to limit the amount or type of an activity, such as
mining, that can occur on county lands.” 199 P.3d at 738. Thus,
he concluded that Summit County’s mining ban was a proper
exercise of its land use authority.

Both the majority and dissenting opinions discuss preemption
at considerable length and those interested in preemption issues
should review this complex and nuanced opinion carefully.

C O L O R A D O  —  O I L  &  G A S

S T E P H E N  J .  S U L L I V A N

—  G U E S T  R E P O R T E R  —

COGCC  ISSUES COM PREHENSIVE NEW  RULES

On December 11, 2008, the Colorado Oil and Gas Conser-
vation Commission (COGCC) approved extensive changes to
regulations covering oil and gas operations in Colorado, culmi-
nating 22 days of rulemaking hearings, including an infamous
hearing outdoors on the roof of the Denver Athletic Club in 90+
degree heat. This report is limited to a summary and comments on
major changes to the rules. See http://cogcc.state.co.us.

Unless otherwise specified, the rules shall become effective
May 1, 2009, for federal lands, and April 1, 2009, for all other
lands. To address federal preemption issues COGCC staff will
work with Bureau of Land Management and U.S. Forest Service
representatives to develop a Memorandum of Understanding to
clarify how rules will apply to federal lands and minerals.

The new rules are promulgated to protect public health, safe-
ty, and welfare, including the environment and wildlife resources,
from the impacts resulting from the dramatic increase in oil and
gas development in Colorado. The additions and amendments to
the rules are promulgated pursuant to the authority granted to
COGCC by House Bills (HB) 07-1298 (wildlife protection) and
07-1341 (public health and the environment), codified at Colo.
Rev. Stat. §§ 34-60-106 and 34-60-128 of the Oil and Gas Con-
servation Act (Act). Additional authority for the promulgation
of the rules is provided by sections of the Act which were not
changed by legislation in the last few years, including authority
granted under Colo. Rev. Stat. §§ 34-60-102 to -105 and -108.

During the rulemaking, however, the Commission did not ad-
dress the act commonly known as the Reasonable Accommo-
dation Act, codified at Colo. Rev. Stat. § 34-60-127, which re-
quires an oil and gas operator to conduct oil and gas operations in
a manner that accommodates the surface owner by minimizing
intrusion upon and damage to the surface of the land. As the
rulemaking hearings progressed during 2008, the potential for
conflicts between accommodation of the surface owner and man-
dates by state regulatory bodies became apparent.

Definition Changes. The new rules include more than 50 new
or amended definitions, including:
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• Well Site, Oil and Gas Location, Oil and Gas Facility,
and Ancillary Facilities, used throughout the rules.

• Best Management Practices, used throughout the rules.

• Pits (Completion or Flowback Pits, Emergency Pits, Multi-
Well Pits, Production Pits, Reserve Pits, and Skimming/
Settling Pits), affecting primarily the 900 Series rules.

• Wildlife protection (Sensitive Area, Restricted Surface
Occupancy Area, Mitigation, Wildlife Resources), affect-
ing primarily the 1200 Series.

• Definitions needed for new environmental regulations,
including Centralized E&P Waste Management Facility
(Rule 908), Chemical (Rule 205), Chemical Inventory
(Rule 205), Chemical Product (Rule 205), Compliance
Checklist (Rule 206), Green Completion Practices (Rule
805), Material Data Safety Sheet (Rule 205), Ordinary
High Water Line (Rule 317B), Public Water System (Rule
317B), Solid Waste (900 Series rules), Solid Waste Dis-
posal (Rules 907 and 1004), Stormwater Runoff (Rule
1002), Surface Water Intake (Rule 317B), Surface Water
Supply Area (Rule 206.b and 317B), Tier 1 Oil and Gas
Location (Rule 1002), Trade Secret (Rule 205), and Trade
Secret Chemical Product (Rule 205).

Rule 205 – Access to Records. Beginning June 1, 2009, Rule
205 requires that all operators maintain a chemical inventory of all
chemical products brought to a well site and used downhole or
stored for use downhole during drilling, completion, and workover
operations, including fracture stimulation, as well as fuel stored at
the well site. The inventory must include all chemical products for
which an amount exceeding 500 pounds has been used or stored
cumulatively during any quarterly reporting period. If the compo-
sition of a chemical product is a trade secret, then the operator
only has to maintain the name of the product; however, upon re-
ceipt of a letter from the Director of the COGCC, the company
supplying the product must provide a list of chemical constituents
to COGCC staff, and also to any health professional who requests
it and signs a standardized confidentiality agreement (COGCC
Form 35). Trade secret chemical products are considered confi-
dential, although it is not clear how this confidentiality will be
protected under the Colorado Open Records Act (CORA), Colo.
Rev. Stat. §§ 24-72-100.1 et seq.

Rule 216 – Comprehensive Drilling Plans (CDP). Rule 303
requires separate permit documents (Form 2 and Form 2A) for
each well, which could be duplicative and inefficient for the oper-
ator, COGCC, Colorado Department of Public Health and Envi-
ronment (CDPHE), and Colorado Division of Wildlife (CDOW).
CDPs allow an operator the option of applying for approval of a
group of wells, or for approval of some of the requirements for a
group of wells, rather than making individual applications for
each well. For instance, wildlife requirements could be approved
for a group of wells under a CDP, while the water protection re-
quirements for those wells could be approved individually for
each well. If a CDP satisfies the informational and procedural
requirements for some matters normally addressed in a Form 2 or
Form 2A, then an individual Form 2 or Form 2A will not be re-
quired for wells covered by the CDP. COGCC anticipates that

CDPs will allow it to better regulate cumulative effects of oil and
gas activities.

Public notice and opportunity for comment as required by
Rule 305 is necessary regardless of whether a Form 2A or CDP is
used. Disclosure of exploration and development plans may also
discourage operators from using CDPs. There is a provision for
withholding confidential information, to the extent allowed by
CORA. The cost and difficulty of completing an application proc-
ess involving a large number of landowners, and the desire to keep
exploration plans confidential, may limit use of CDPs.

Rule 303 – Application for Permit to Drill and Oil and Gas

Location Assessment. Two applications are now required to obtain
approval to drill a well. The new Form 2 is similar but less com-
prehensive than the old Form 2. Form 2A is a new form required
for nearly every oil and gas activity which creates a surface
disturbance. Rule 303.d.(4) requires approval of the Form 2A
whenever: (1) the proposed activity will disturb more than one
acre and is within Garfield, Gunnison, Mesa, or Rio Blanco Coun-
ty; (2) when consultation with the CDPHE, CDOW, or local gov-
ernment designee occurs; or (3) when a production facility would
serve multiple wells and is not otherwise approved by COGCC.
In other circumstances, a Form 2A must be filed but no approval
is required.

Rule 305 – Notice, Comment, Approval. Upon receipt of a
Form 2A, COGCC staff will post it on COGCC’s website and
provide electronic notice to the local governmental designee,
CDOW, and CDPHE. COGCC staff must notify an applicant
within 10 days of filing if a Form 2 or Form 2A application is
incomplete. Once the application is determined to be complete,
the operator shall notify the surface owner and owners of surface
property within 500 feet of the proposed oil and gas location. The
requirement to notify owners within 500 feet does not apply to
applications covering lands subject to Rule 318A (Wattenberg
area) or 318B (Yuma County area). Also, the surface owner no-
tice requirements under Rule 305.e are not applicable to oper-
ations on federal or Indian lands. The public has 20 days from the
date of posting to comment on the application, which can be ex-
tended to 30 days at the request of the local governmental desig-
nee, CDOW, CDPHE, the surface owner, or owners of surface
property within 500 feet of the proposed oil and gas location.

The rules anticipate that the permit application will be ap-
proved or denied within 75 days from the date the application is
determined to be complete. If no party requests a hearing under
Rule 503 within ten days after the Director approves an appli-
cation, then the permit will issue and the Director’s decision is
deemed a final decision of the COGCC, subject to judicial appeal.

If the Director has not approved an application within 75 days
after the application is determined to be complete (30 days if the
proposed location is covered by a CDP), and no variance is
requested, then the applicant may request a hearing before the
COGCC. In effect, there is no deadline for approving an applica-
tion although, if the application is not approved within the 75-day
period, an operator can obtain a hearing before the COGCC, and
an operator may be able to obtain a permit in a shorter period
under limited circumstances under Rule 303.l.

The new rules greatly expand the class of parties that can
challenge permits to drill. Under Rule 503.b(7), the operator,
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surface owner, local government, CDPHE, and CDOW each have
the right to seek a hearing before the COGCC challenging ap-
proval of Form 2 or Form 2A, although the grounds upon which
they can object are limited in that they must “reasonably relate to
potential significant adverse impacts to public health, safety and
welfare, including the environment and wildlife resources, that are
within [COGCC] jurisdiction to remedy [and where] the potential
impacts are not adequately addressed by [permit conditions or] by
the rules and regulations of the Commission.” Rule 508.j.

If a hearing is requested, the Director “shall suspend ap-
proval” of the permit application and the matter will be scheduled
for an expedited hearing before the COGCC. The hearing, how-
ever, will not occur until after the 20-day notice (which can be
waived if all parties agree) and 10-day newspaper notice are given
as required by Colo. Rev. Stat. § 34-60-108 and Rule 507.

The 75-day period established by the rules is several times
longer than the time required to obtain a permit in other oil and
gas producing states, and can be extended to four to six months if
an appeal is made. Also, no other state provides for such broad
public comment or allows such a broad range of parties to appeal
individual permit applications.

Rule 306 – Consultation. In addition to consultation with the
surface owner and, in some cases, the local governmental desig-
nee, an operator must now consult with CDPHE, potentially on
every application, and with CDOW when operations occur in
sensitive wildlife habitat or restricted areas located primarily in
western Colorado. Consultation with CDPHE is required when
(1) CDPHE participation is requested by the local governmental
designee, (2) the operator seeks a variance from general rules or
basin-specific rules intended to protect health, safety, welfare, or
environmental concerns, or (3) the operator seeks to increase well
density to more than one well per 40 acres. Consultation with
CDOW is required when (1) operations will affect sensitive wild-
life habitat or the habitats of certain wildlife species, (2) the
operator seeks a variance from general or basin-specific wildlife
rules, or (3) the operator seeks to increase well density to more
than one well per 40 acres. The consultation must be made during
a 40-day period beginning when the application is deemed com-
plete. If no consultation occurs within the 40-day period, the
requirement to consult shall be waived. The Director may grant
variances or impose conditions on permits based upon the results
of the consultation.

Rule 317B – Public Water System Protection. Except for
some roads, pipelines, and operations for which a variance has
been obtained, oil and gas drilling, completion, production, and
storage operations are prohibited within 300 feet (Internal Buffer
Zone) of certain perennial or intermittent stream segments within
five miles upstream of a surface water intake for a public water
supply system. Public water supply systems are identified in
Appendix VI of the new rules. In addition, operations within an
intermediate buffer zone (301 to 500 feet from the stream seg-
ments) and within an external buffer (501 to 2,640 feet from the
stream segments) are subject to additional requirements intended
to protect public drinking water sources from chemical pollution
or sedimentation. Rule 317B also requires an operator to provide
COGCC and the owner of the public water system with notice of
commencement of all activities and any releases and with baseline
surface water data and follow-up data.

Operations on existing oil and gas locations within these three
buffer zones are subject to a potentially less stringent set of re-
quirements when only a small amount of additional land will be
disturbed and the disturbance will be located to minimize erosion
potential. Requirements include pitless drilling systems and spe-
cial handling of drilling, flowback, and stimulation fluids.

Also, under Rule 317B.c(1) an operator can conduct an oper-
ation within the Internal Buffer Zone if the operator demonstrates
that the proposed operation will result in “substantially equivalent
protection of drinking water quality,” and that either (1) conduct-
ing the proposed operations outside the Internal Buffer Zone would
pose a greater risk to public health, safety, or welfare, including
the environment or wildlife resources, or (2) conducting the pro-
posed operations outside the Internal Buffer Zone is technically
infeasible and prevents the operator from exercising its mineral
rights.

It is not clear, however, whether roads, pipelines, or other oil
and gas facilities will be allowed within the buffer zones in situa-
tions where the surface owner desires the facilities to be located
in those areas. Testimony during the hearings indicated that no
public water supplies in Colorado had ever been adversely impac-
ted by spills or releases from oil and gas operations. Restrictions
on the location of oil and gas facilities near streams classified as
public water supply segments may limit an operator’s ability to
reasonably accommodate a landowner.

Rule 805 – Odors and Dust. Restrictions on the release of
volatile organic compounds (VOCs) were imposed on tanks, de-
hydrators, and pits located within ¼ mile of residences or occu-
pied dwellings in Garfield, Mesa, and Rio Blanco Counties. These
restrictions impose limits on emissions when the tank, dehydrator,
or pit has the potential to emit five or more tons per year of VOCs.

These restrictions overlap, but differ from, CDPHE regula-
tions which are based upon actual emissions rather than a “poten-
tial to emit.” There does not appear to be any generally accepted
method for determining the potential to emit for pits containing
constantly changing quantities and compositions of fluids.

Pits constructed before May 1, 2009, on federal land or
before April 1, 2009, on all other land will not have to be moved
to comply with this rule and will be regulated under other rules,
such as Rule 805.a. Existing condensate tanks, crude oil tanks,
produced water tanks, and glycol dehydrators are subject to this
rule. The deadline for compliance with this part of Rule 805 was
extended to October 1, 2009, to give operators more time to ob-
tain and install control equipment.

In order to further limit emissions, an operator must use green
completion practices where reservoir and wellbore conditions are
capable of supporting such operations safely and pipelines are
available to capture gas produced during such operations. If green
completion practices are not feasible or not required, then oper-
ators must employ best management practices to reduce emis-
sions. Rule 805.b(3).

Rule 805.c requires dust control practices which may include
speed restrictions, road maintenance, and restriction of construc-
tion activity during high wind days. If technologically and eco-
nomically feasible, additional measures may be required, such as
road surfacing, wind breaks, or automation of wells to reduce
truck traffic. There are no standards that establish a level of com-
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pliance for this rule and this rule does not contain any parameters
addressing the rights of the surface owner to determine what types
of dust control practices are to be employed.

Rules 902-905 – Pits and Pit Lining and Closure Require-

ments. Nearly all pits constructed on or after May 1, 2009 (federal
land) or on or after April 1, 2009 (all other land) must be lined
using synthetic materials, except for (1) drilling pits designed for
use with fluids containing hydrocarbon concentrations not exceed-
ing 10,000 parts per million or chloride concentrations not exceed-
ing 15,000 parts per million, and (2) multi-well pits where reuse
of the pit consists only of moving drilling fluids from one oil and
gas location to another for reuse there.

In addition, production pits (including multi-well pits) con-
structed before May 1, 2011, in the counties of Huerfano, Las
Animas, Logan, Morgan, Washington, or Yuma are not subject to
this requirement. In each of these six counties, percolation of
water from production pits is in many cases the only economically
feasible means of disposing of produced water. The effective date
was deferred for pits in these six counties because, given the
variety of uses for the water, surface and groundwater quality
considerations, and current oil field liquid waste management
practices, COGCC wanted more time to determine whether perco-
lation of produced water in certain areas would adversely affect
surface or groundwater, and whether applicable surface and ground-
water standards should be modified.

Many production pits are used as percolation pits to dispose
of water produced from the well. Lining such pits would prevent
percolation. In order for an operator to obtain permission to uti-
lize an unlined pit not meeting one of the exceptions described
above, the operator will have to demonstrate that (1) the quality
of water in the percolation pit is equivalent to or better than the
underlying groundwater, or (2) seepage from the percolation pit
will not reach groundwater or waters of the state at contamination
levels greater than applicable standards.

Minimum specifications for pits, including pits at centralized
waste management facilities, are included in the rules. An opera-
tor may use an alternative liner system if it can show that the al-
ternative liner system offers equivalent protection. In areas where
leaks are more likely to cause significant impacts, the Director
may require a leak detection system. Synthetic liners must be
removed when the pit is closed and soil beneath the low point of
the pit must be tested to verify that no leakage occurred. Soil left
in place must meet stricter standards specified in Table 910-1.

The Director may permit pits used for storage, treatment, or
disposal of produced water from multiple wells under Rule 903,
rather than as a centralized E&P waste management facility under
Rule 908. Requiring all multi-well pits to be permitted as centra-
lized E&P waste management facilities under the more restrictive
requirements of Rule 908 could deter operators from consolida-
ting pits and fluids and thereby cause additional surface distur-
bance. If the pits are used for more than three years, however, they
must be permitted under Rule 908, unless a variance is obtained.

Rule 906 – Spills and Releases. Oil and gas operators now
have to notify surface owners or tenants and potentially affected
operators of surface water supply facilities in addition to the Di-
rector as soon as practicable, and not more than 24 hours, after
discovery of a spill.

Rules 907- 908 – Management of E&P Waste. The new rules
discard concepts previously used by COGCC and currently used
by CDPHE for waste management in other industries, such as
risk-based remediation and tiered cleanup standards that impose
different standards in areas where the potential for adverse im-
pacts is less. All wastes associated with oil and gas operations that
are exempt from regulation under Subtitle C of the Resource Con-
servation and Recovery Act (E&P waste), including reused and
recycled materials, are subject to the most restrictive standards
imposed by CDPHE on any industry, including CDPHE’s most
restrictive concentration limits, incorporated in the rules as Table
910-1.

Generators of E&P waste must maintain records identifying
the type, date, amount, and location of any waste disposed, and the
transporter of E&P wastes must sign the records. Under Rule
907.f., onsite land treatment and land farming (unless at a per-
mitted commercial facility or centralized waste management faci-
lity) will not be allowed unless approved by the Director. Any
waste containing hydrocarbons must be disposed of by on-site
land treatment or at a commercial solid waste facility or a cen-
tralized E&P waste management facility permitted under Rule
908. Allowable total dissolved solids concentrations for produced
water used for road dust suppression was reduced from 5,000 mg/l
to 3,500 mg/l, consistent with the state water quality standard for
agricultural/livestock use. Rule 906.e.

Operators of centralized E&P waste management facilities
must now provide more comprehensive information regarding fa-
cility design and engineering, operating plans, groundwater moni-
toring, and facility closure. Operators must obtain all approvals
required by local agencies prior to COGCC approval, which will
cause problems in those jurisdictions where a local agency re-
quires prior approval of any state permit before it will process or
approve a local permit.

Rules 1002-1004. Operators are now explicitly required to
consolidate facilities, roads, and pipelines where practicable to
avoid or minimize adverse impacts to wetland and riparian im-
pacts, including use of directional drilling to reduce cumulative
impacts and use of storm water management plans and best man-
agement practices for most existing and future oil and gas faci-
lities.

Operators will be required to use “site specific” Best Man-
agement Practices (BMPs) and to develop plans to control ero-
sion, discharges, and stormwater runoff for the life of the facility.
Prior rules required operators to obtain a permit for construction
of an oil and gas facility from the Colorado Water Quality Control
Commission under its Discharge Permit System regulations, 5
Colo. Code Regs. § 1002-61. The new rules require the operator
to develop and implement a Post Construction Stormwater Pro-
gram upon completion of site construction, and to comply with it
until the facility is abandoned and final reclamation is achieved.

In addition to the measures described above, each Post Con-
struction Stormwater Program must include BMPs addressing
discharges related to transport, loading, and storage of chemicals
and materials, equipment fueling, produced water and drilling
fluids, outdoor processing activities, dust and particulates, erosion
and vehicle tracking, waste disposal, leaks and spills, and ground
disturbing activities. If an operator’s description of general opera-
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ting procedures is “not adequate to clearly describe the imple-
mentation and operation of BMPs,” then “[f]acility-specific maps,
installation specification, and implementation criteria” are re-
quired. Rule 1002.f.

The Post Construction Stormwater Program must be devel-
oped, supervised, documented, and maintained by a person with
training or prior work experience specific to stormwater manage-
ment, and employees and subcontractors must also be trained “to
make them aware of the BMPs implemented and maintained at the
site and procedures for reporting needed maintenance or repairs.”
Rule 1002.f.

The rules establish new deadlines for completing reclamation.
Reclamation shall restore land as early and as nearly as practi-
cable to the land’s original condition or the final land use desig-
nated by the surface owner. For interim reclamation, areas not
reasonably needed for production or subsequent drilling opera-
tions during the next 12 months must be reclaimed no later than
three months (crop land) or six months (non-crop land) after com-
pletion of drilling or other operations. Deadlines for final reclama-
tion are the same, except the deadline for completion of final rec-
lamation on non-crop lands is twelve months after final closure of
production facilities. No material may be burned on site unless
allowed by applicable laws and only with the surface owner’s
prior written consent. Drilling pits must be closed within three
months (crop land and land within 100-year floodplain), weather
permitting, or within six months (all other land) after drilling and
completion activities conclude. Reclamation shall not be consid-
ered complete until vegetative cover has been established equal to
at least 80% of pre-disturbance levels, excluding noxious weeds.
COGCC chose to impose an 80% standard, rather than the 70%
standard used in other regulatory programs, because it determined
that the other programs were not directed at proper reclamation of
wildlife habitat.

For operations on both crop land and non-crop land, an op-
erator must submit an Interim Reclamation Completion Notice
(Form 4) when interim reclamation is complete. A Form 4 must
also be filed upon completion of final reclamation. For interim
reclamation, this report includes a minimum of four photographs
taken during the growing season facing each cardinal direction
which document the success of the interim reclamation and one
photograph documenting the live perennial vegetation of nearby
undisturbed land or the reference area.

1200 Series – Protection of Wildlife Resources. In addition
to general wildlife rules applicable to all oil and gas operations,
prior to preparation of a Comprehensive Drilling Plan or submittal
of a Form 2A, an operator must review maps on COGCC’s web-
site to determine whether the proposed activity will be located in
Sensitive Wildlife Habitat or within a Restricted Surface Occu-
pancy Area. Additional operating requirements apply to opera-
tions within Sensitive Wildlife Habitat or, when allowed, within
Restricted Surface Occupancy Areas.

If a proposed operation is located in Sensitive Wildlife Habi-
tat, in addition to the requirements specified in the rules, an op-
erator must also consult with CDOW to determine what con-
ditions will be imposed to avoid, minimize, or mitigate adverse
impacts to wildlife resources. No consultation is required if a
Form 2A, CDP, or wildlife mitigation plan has been previously

approved by CDOW, or if there will be no more than three well
sites per section and ground-disturbing activity is limited to one
well site during a 90-day period (generally from January 1 to
March 31). The latter exception does not apply if sage grouse
habitat will be affected and the activity is in the counties of Delta,
Dolores, Gunnison, Jackson, Mesa, Moffat, Montezuma, Routt,
or San Miguel. No “permit specific condition” for wildlife protec-
tion shall be imposed without surface owner consent. One point
of disagreement during the hearings was whether the Director
could deny a permit if CDOW recommended a condition that was
not acceptable to the surface owner.

At this point it is not clear whether the rules or the underlying
legislation (HB 1298) are intended to create new jurisdiction in
CDOW on private lands, or whether conditions imposed by CDOW
for operations on private lands will be construed to abrogate sur-
face use agreements or other contracts between land owners and
oil and gas operators.

Operators shall avoid conducting new operations (including
new operations at existing oil and gas sites) in Restricted Surface
Occupancy Areas “to the maximum extent technically and eco-
nomically feasible.” Rule 1205.a. Most of the other regulations
require action to be taken after taking into account both cost-
effectiveness and technical feasibility. Restricted Surface Occu-
pancy Areas include bighorn sheep production areas, sage grouse
and lesser prairie chicken leks, raptor nest sites, and “Gold Medal”
or cutthroat trout streams. Rule 100-Series Definitions.

Restricted surface occupancy limitations (Rule 1205) do not
apply until January 1, 2010, for any oil and gas location where the
operator has in good faith initiated and is diligently pursuing con-
sultation with CDOW begun prior to May 1, 2009, on federal land
or prior to April 1, 2009, on all other land.

Existing federal rules restrict oil and gas operations in some
of the same wildlife areas as those covered by the new state rules,
creating conflicts between the two sets of rules with respect to
development of federal oil and gas resources. During the hearing
process, the U.S. Forest Service and Bureau of Land Management
sent letters expressing their concern that the proposed state rules
violate federal preemption law, and recommending that the COGCC
incorporate language into the new regulations stating that they
shall not apply to federal lands unless the federal agencies concur
in their application. The COGCC did not incorporate the recom-
mended language, but did delay the effective date of the regu-
lations until May 1, 2009, insofar as they apply to federal lands,
with the hope that an agreement between state and federal agen-
cies could be reached before that time.

Future Commission Rulemaking. COGCC deferred action on
six issues and plans to address these issues in separate rulemaking
in the near future:

• Midstream Issues. COGCC will decide how to apply the
new rules to processing and pipeline operations subject
to jurisdiction of the Federal Energy Regulatory Com-
mission or regulated by the U.S. Department of Trans-
portation, or to similar midstream operations.

• Local Government Regulation. COGCC is considering
whether to initiate a pilot project to evaluate the process
of using memoranda of agreement with local govern-
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ments to coordinate regulation of the oil and gas industry
by the Commission and local governments. (Rule 521)

• Setback Distances. COGCC wants to use a stakeholder
group to amend the setback established under Rule 603
of the current regulations.

• Reclamation Standards. COGCC wants to use a stake-
holder group to establish interim and final reclamation
standards under amended Rules 1003 and 1004.

• Wildlife Best Management Practices. COGCC wants to
use a stakeholder group to establish best management
practices for specific species and specific areas.

• Riparian Areas. COGCC wants to use a stakeholder group
to establish additional restricted occupancy areas cover-
ing additional riparian areas.

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

—  R E P O R T E R  —

IDAHO LEGISLATURE ENACTS M INING-RELATED

EXCEPTION/DEFENSE TO WATER RIGHT FORFEITURE

In 2008 the Idaho Legislature passed a new law that protects
mining companies from forfeiture of water rights used for mining
purposes in certain circumstances. Idaho Code Ann. § 42-223(11).
Under Idaho water law, a diversion and use of water for any pur-
pose requires a state-issued water right, which can be forfeited if
the water is not put to the beneficial use for which it was appro-
priated for a period of five years. Idaho Code Ann. § 42-222(2).
The Idaho Legislature recognized that many mining operations
have reduced or discontinued their mining activities temporarily
due to low mineral prices and that their water rights were thus
subject to forfeiture for nonuse. A mining company that forfeits
a water right during a temporary cessation of operations may find
it difficult to obtain a replacement water right upon resumption
of operations. To prevent forfeiture of mining water rights under
these circumstances, the legislature added an express exception to
the forfeiture of a water right:

No portion of any water right with a beneficial use re-
lated to mining, mineral processing or milling shall be
lost or forfeited for nonuse, so long as the nonuse results
from a closure, suspension or reduced production of the
mine, processing facility or mill due in whole or in part
to mineral prices, if the mining property has a valuable
mineral, as defined in section 47-1205, Idaho Code, and
the water right owner has maintained the property and
mineral rights for potential future mineral production.

Idaho Code Ann. § 42-223(11). The law went into effect on July 1,
2008.

CHANGES TO IDAHO’S GROUND WATER QUALITY RULE

M ODIFY COM PLIANCE REQUIREM ENTS FOR M INING

OPERATIONS

The Idaho Board of Environmental Quality adopted changes
to the Ground Water Quality Rule that would allow Idaho Depart-
ment of Environmental Quality (DEQ), at the request of a mining
operator, to establish one or more site-specific “points of compli-
ance” where groundwater quality standards must be met for new
or expanded mining operations. IDAPA Docket No. 58-0111-
0801 (2008) at http://www.deq.idaho.gov. If the request is not
made, and if DEQ does not establish point(s) of compliance, the
mining operator must meet groundwater quality standards both
within and beyond the mining area. Under the new proposed rule,
points of compliance must be set as close as possible to the
boundary of the mining area, taking into account several factors,
but may not be within the boundary of the mining area. In ad-
dition, points of compliance shall be set so that there is no injury
to current or projected future beneficial uses of groundwater and
no violation of water quality standards applicable to any inter-
connected surface waters. Mining operators must submit a $2500
fee at the time the application is submitted and establish a ground-
water quality monitoring plan.

In Idaho, administrative rules must be approved by the Idaho
Legislature before going into effect, and approved rules become
official when the legislature adjourns in early April. In spite of
criticism that the rule change would allow mining companies to
mine without being forced to restore groundwater beneath their
operations to its natural condition, the legislature approved the
changes in late January. Pursuant to its terms, the rule will become
effective on July 1, 2009, and will apply to new mining activities
and expansions of existing mining activities which commence
after July 1, 2009. Consent orders, compliance schedules, and
other agreements adopted or issued by DEQ prior to July 1, 2009,
will not be affected.

M I N N E S O T A  —  M I N I N G

I L S L E Y  D A N I E L  C O L T O N

A L E A V A  R .  S A Y R E

—  R E P O R T E R S  —

NEW  INTEREST IN NON-FERROUS M INING TRIGGERS STATE

AND FEDERAL ENVIRONM ENTAL REVIEW S

Non-Ferrous Mining in Minnesota. Historically, Minnesota
has been known as one of the nation’s leading iron ore states. If
a number of mining companies in northern Minnesota achieve
their business goals, this may change. The companies are PolyMet
Mining Corporation (PolyMet), Teck Cominco, Franconia Minerals
Corp., Duluth Metals, and Encampment Minerals, Inc. The min-
erals these companies are pursuing are copper, nickel, and plat-
inum group metals located in the Duluth Complex, one of the
largest undeveloped magmatic sulfide deposits in the world. A
2002 estimate indicated that the Duluth Complex contained more
than 4-billion tons of crude, non-ferrous ore, ranking it as perhaps
the largest deposit of these base and precious metals in the United
States, if not the world. James D. Miller et al., “History of Geo-
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logic Mapping and Mineral Exploration in the Duluth Complex,”
in Minnesota Geological Survey Report of Investigations 58: Ge-

ology and Mineral Potential of the Duluth Complex and Related

Rocks of Northeastern Minnesota 21, 36 (2002).

Nearly all of the mineral deposits these companies are de-
veloping lie within Minnesota’s 3 million-acre Superior National
Forest (SNF). The ownership of the land and minerals within the
SNF is a mix of federal, state, and private. The U.S. Forest Ser-
vice (USFS) manages the federal surface while the Bureau of Land
Management (BLM) manages the federal minerals. Significantly,
Minnesota has yet to permit a non-ferrous, metallic mineral mine.
Polymet’s NorthMet Project is out in front of all the other mining
company projects in terms of seeking its permit to mine.

State Draft EIS for PolyMet’s NorthMet Project Nears Com-

pletion. After more than three years of environmental review, the
Minnesota Department of Natural Resources (MNDNR) an-
nounced on December 23, 2008, that it and the U.S. Army Corps
of Engineers (USCOE) have nearly completed the draft Environ-
mental Impact Statement (draft EIS) for PolyMet’s NorthMet
Project. On December 19, 2008, the MNDNR delivered a copy of
the draft EIS to PolyMet and participating state, federal, and tribal
agencies for a 35-day internal review process, which concluded in
late January 2009. The MNDNR and USCOE are now in the proc-
ess of reviewing and editing the internal draft EIS based on the
comments they have received. Once the agencies have completed
the review, editing, and preparation of the draft EIS, the MNDNR
will publish a notice of availability in the EQB Monitor and the
USCOE will publish a notice in the Federal Register to begin the
45-day public comment period, which will include two public in-
formation meetings. See http://www.dnr.state.mn.us.

The draft EIS will provide mining companies with guidance
as to the scope and nature of the environmental review they might
expect for their mineral development proposals. It may even serve
as guidance for the ambitious environmental review the USFS
intends to conduct for mineral exploration in the SNF.

Federal Hardrock Mineral Prospecting Permit EIS for the

Superior National Forest. The USFS has filed a Notice of Intent
to prepare an EIS for hardrock mineral prospecting in the SNF. 73
Fed. Reg. 77,605 (Dec. 19, 2008). This EIS applies to 32 current
prospecting permit applications covering roughly 43,446 acres,
future prospecting permits, current and future operating plans, and
future Special Use Permits and other occupancy authorizations.
The EIS therefore applies to virtually every aspect of hardrock
mineral exploration in the SNF for the next 20 years. It does not,
however, currently include consideration of hardrock mineral de-
velopment, the impacts of which will instead be evaluated during
subsequent environmental review.

In considering the environmental impacts of hardrock mineral
exploration in the SNF, the USFS will act as the lead agency while
the BLM will be a cooperating agency. This division of respon-
sibility reflects the USFS’s interest in ensuring that any mineral
exploration be consistent with its management of surface re-
sources in the SNF. It also reflects the USFS’s role in reviewing
applications for prospecting permits and operating plans, consent-
ing to their issuance, and imposing conditions and stipulations to
protect forest resources. Consistent with this role, the USFS in-
tends to use the environmental review process to determine: (1) the

nature of its consent recommendations and stipulations to the BLM
for prospecting permits; (2) the terms, conditions, and best man-
agement practices required for operating plans so as to ensure the
protection of surface resources; and (3) the appropriateness of is-
suing future special use permits for mineral prospecting activities
outside the permitted areas. Id. at 77,605-06.

As lead agency, the USFS has indicated that it intends to
proceed with scoping the EIS in the first quarter of 2009 and will
then send a scoping package out for public review and comment.
Id. at 77,605. Although the completion date for the EIS is likely
to change over time, the USFS currently expects that the final EIS
will be completed in January 2011 and that any decision can be
implemented in May 2011. Given the programmatic nature of this
environmental review process and the potential impact of its
scope, nature, and timing on all mineral exploration in the SNF,
substantial participation by mining companies, environmental ad-
vocacy groups, and the public in all stages of this environmental
review process can be expected for the next few years.

M O N T A N A  —  O I L  &  G A S

C O L B Y  B R A N C H

S T E V E N  P .  R U F F A T T O

—  R E P O R T E R S  —

A TAXING M ATTER

The Montana Supreme Court recently held that the property
of entities that produce and transport natural gas is not subject to
the higher tax rate generally applied to centrally assessed prop-
erty, unless such entity also owns a major distribution system
within the state. Omimex Canada, Ltd. v. Montana Department of

Revenue, 347 Mont. 176, No. DA 07-0356, 2008 WL 5064787
(Mont. Dec. 2, 2008) (not released for publication). The decision
properly returns the focus of central assessment from natural gas
producers to public utilities. It is significant to oil and gas pro-
ducers because property subject to central assessment is generally
taxed at 12% of market value, rather than the normal 3% rate for
oilfield property.

Prior to deregulation of the natural gas industry, the Montana
Power Company (MPC) was an integrated utility that provided
natural gas (and electricity) to its Montana customers. MPC owned
and operated an extensive “wellhead to burner tip” natural gas
production and distribution system throughout Montana. As such,
MPC’s property was centrally assessed pursuant to Mont. Code
Ann. § 15-23-101, and taxed at 12% pursuant to Mont. Code Ann.
§ 15-6-141.

Following deregulation in the mid-1990s, MPC began to di-
vest itself of its assets in a piecemeal fashion. Through various
conveyances and mergers, several of MPC’s producing natural gas
fields were eventually acquired by Omimex Canada, Ltd. (Omi-
mex), together with their associated gathering systems, compres-
sion and processing plants, and certain high pressure transmission
lines. Omimex did not acquire any of MPC’s distribution system.

Personal property in Montana is generally assessed by per-
sonnel of the Department of Revenue (DOR) on a county-by-
county basis. This is referred to as “local assessment.” Locally
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assessed oilfield fixtures and equipment are classified as “class
eight” property, which is taxed at 3% of its market value. Mont.
Code Ann. § 15-6-138.

Pursuant to Mont. Code Ann. § 15-23-101, however, certain
property is centrally assessed. For the most part, this consists of
property owned by railroads, airlines, and utilities that operate in
more than one county. Specifically included is “property owned
by a corporation . . . operating a single and continuous property
operated in more than one county or more than one state, in-
cluding . . . natural gas or oil pipelines. . . .” Mont. Code Ann.
§ 15-23-101(2). Pursuant to Mont. Code Ann. § 15-6-141, cen-
trally assessed property (with certain exceptions not relevant here)
is classified as “class nine” property, which is taxed at 12% of its
market value.

The DOR has been centrally assessing all of Omimex’s prop-
erty, including some that had never been owned by MPC, on the
theory that some of the properties crossed county lines and that all
properties were operated by Omimex as a “functional single en-
tity.” Because it was centrally assessed, the DOR classified all of
Omimex’s property as class nine property, subject to the 12% tax
rate.

Omimex contended that its property should be locally as-
sessed and taxed at 3%, the same as any other oil and gas pro-
ducer in the state. The court in Omimex did not reach the issue of
whether Omimex’s property should be locally or centrally as-
sessed. Rather, it noted that Mont. Code Ann. § 15-6-141(1)(b)
specifically provides that class nine property includes “allocations
for centrally assessed natural gas companies having a major dis-

tribution system in this state.” 2008 WL 5064787, at *4 (emphasis
added).

Relying on the rule of strict construction of tax statutes in
favor of the taxpayer as well as the expressio unius est exclusio

alterius (the expression of one thing implies the exclusion of
another) canon of construction, the court held that the language
underlined above prevails over the more general language of Mont.
Code Ann. § 15-6-141, and serves to exclude the property of
natural gas companies from class nine classification unless such
companies own a major distribution system in the state. Because
Omimex does not own a major distribution system, its property
cannot be classified as class nine, irrespective of whether such
property is locally or centrally assessed. The court further rea-
soned that if the legislature had intended to place all centrally
assessed natural gas companies into class nine, it could easily
have deleted the underlined clause from the statute—or deleted
Mont. Code Ann. § 15-6-141(1)(b) altogether.

RESTORATION DAM AGES ADOPTED; CONSTITUTIONAL

TORT CONSIDERED

The case of Sunburst School District No. 2 v. Texaco, Inc.,
338 Mont. 259, 165 P.3d 1079 (Mont. 2007), is an excellent illus-
tration of the seemingly endless and disproportionate liability
associated with environmental contamination, and should be re-
quired reading for that purpose alone. This report, however, will
focus on two specific aspects of the case that are especially rele-
vant to the oil and gas industry: (1) the Montana Supreme Court’s
adoption of restoration damages in a case involving environmental
damage; and (2) the court’s continued development of its juris-

prudence regarding the right to a clean and healthful environment
as set forth in Montana’s 1972 Constitution.

From 1924 until 1961, Texaco operated a refinery on the
outskirts of the town of Sunburst. Over time, gasoline leaked and
contaminated the surrounding soil. Eventually, the contamination
migrated under the town itself. In 1955, fumes from the under-
ground plume caused a house to explode. Texaco conducted a
partial cleanup of the contaminated soil and groundwater, but a
significant amount of gasoline remained.

In 1981, Texaco notified the Environmental Protection Agen-
cy (EPA) that potentially hazardous substances might still be
present at the refinery site. This was confirmed by a 1985 study
performed by EPA contractors. Montana’s Department of En-
vironmental Quality (DEQ) assumed jurisdiction over the site. In
1989, Texaco entered into a Consent Order with the DEQ, which
required Texaco to investigate the pollution and to develop and
implement a remediation plan.

Texaco completed a study of the groundwater beneath Sunburst
in 1991. The study indicated that the groundwater remained con-
taminated with benzene. This contamination did not violate any
existing standards, as Montana had not yet adopted benzene regu-
lations for groundwater. Apparently that same year, Texaco then
hired a consultant to study benzene levels in homes above the
contaminated plume. Based on the 1991 studies, the DEQ con-
cluded in 1994 that no further investigation or remedial action was
warranted.

In 1995, the DEQ promulgated new groundwater regulations.
Of particular relevance, the new regulations established a standard
for maximum benzene concentrations. Data from Texaco’s 1991
studies indicated that the groundwater in at least one Sunburst
well may exceed the new standard. Further testing confirmed that
to be the case, leaving Texaco in violation of the Montana Compre-
hensive Environmental Cleanup and Responsibility Act (CECRA).
Mont. Code Ann. §§ 75-10-705 to -728.

Following the completion of further studies, Texaco proposed
to DEQ in 2003 that it be allowed to remediate the groundwater
contamination through monitored natural attenuation. The esti-
mated cost of monitoring the natural degradation of the benzene
contamination was $1 million, as opposed to $30 million or more
for active remediation. That same year, DEQ proposed for public
comment that Texaco’s proposal be adopted. By that time, how-
ever, the plaintiffs in Sunburst (including the school district and
some 90 adjoining property owners) had already filed suit against
Texaco alleging, among other things, trespass, strict liability for
abnormally dangerous activity, private and public nuisance, and
violation of the constitutional right to a clean and healthful en-
vironment.

The case went to trial in 2004. For environmental damage to
land having an aggregate market value of approximately $2 mil-
lion, the jury awarded the Sunburst plaintiffs $15 million in res-
toration damages, $170,000 for wrongful occupation of property,
$371,000 for constructive fraud, $350,000 for costs involved in
environmental investigation, $226,500 for private nuisance, public
nuisance, and constitutional tort, and $25 million in punitive dam-
ages. In addition, the trial judge ruled that the plaintiffs could
recover attorney’s fees. In Sunburst, the Montana Supreme Court
vacated the punitive damages award and remanded the same for
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retrial. It also reversed the award of attorney’s fees. The re-
mainder of the $16,117,500 verdict was affirmed.

In affirming the award of restoration damages, the Montana
Supreme Court agreed with the plaintiffs that damages for dimi-
nution in value would not provide an adequate remedy, primarily
because of the plaintiffs’ stated desire to live in and enjoy their
homes. The court agreed that a personal residence represents the
type of property in which the owner possesses a personal reason
for repair, which may justify an award of damages in excess of the
actual loss in market value. For these reasons, the court adopted
Restatement (Second) of Torts § 929 and comment b. Section 929
provides in relevant part:

(1) If one is entitled to a judgment for harm to land re-
sulting from a past invasion and not amounting to a total
destruction of value, the damages include compensation
for: (a) the difference between the value of the land
before the harm and the value after the harm, or at his
election in an appropriate case, the cost of restoration
that has been or may be reasonably incurred. . . .

Comment b provides:

Even in the absence of value arising from personal use,
the reasonable cost of replacing the land in its original
position is ordinarily allowable as the measure of re-
covery. . . . If, however, the cost of replacing the land in
its original condition is disproportionate to the diminu-
tion in the value of the land caused by the trespass, un-
less there is a reason personal to the owner for restoring
the original condition, damages are measured only by the
difference between the value of the land before and after
the harm.

Texaco argued that any award of restoration damages exceed-
ing the market value would result in a windfall for the plaintiffs,
as nothing in the lower court judgment required them to use the
funds to repair their properties. The court brushed these argu-
ments aside, finding instead that testimony from some of the plain-
tiffs indicated that the award would in fact be used to remediate
the groundwater contamination.

Texaco also argued that an action for restoration damages
was preempted by CECRA, and that an award of restoration dam-
ages would usurp DEQ’s statutory authority by requiring a more
extensive remediation plan than that chosen by the agency. The
court held that CECRA did not preempt common law claims and
that no conflict exists between the DEQ’s supervisory role under
CECRA and restoration damages awarded under the common law.

A second aspect of this case of particular relevance to the oil
and gas industry involves the court’s discussion regarding the
creation of a constitutional tort for environmental damage. The
court notes that Article II, section 3 of the Montana Constitution
states that all persons have a “right to a clean and healthful en-
vironment.” These reporters would also note the relevance of
Article IX, section 1(1)-(3) of the Montana Constitution. Article
IX, section 1(1) provides that “the state and each person shall main-
tain and improve a clean and healthful environment in Montana
for present and future generations.” Article IX, section 1(2) pro-
vides, “[t]he legislature shall provide for the administration and
enforcement of this duty.” Article IX, section 1(3) goes on to pro-

vide, “[t]he legislature shall provide adequate remedies for the
protection of the environmental life support system from degra-
dation and provide adequate remedies to prevent unreasonable
depletion and degradation of natural resources.”

Though these constitutional provisions have been on the books
since 1972, it was not until the 1999 case of Montana Environ-

mental Information Center v. Department of Environmental Qual-

ity, 296 Mont. 207, 223, 988 P.2d 1236, 1244 (Mont. 1999), that
the Montana Supreme Court made more than a passing mention
of them. Since that time, however, the court has eagerly under-
taken to develop these provisions. Given the potential implica-
tions, these reporters have attempted to keep readers abreast of
this developing jurisprudence. See also “Limitation on Local
Control of Mining: No Constitutional Right to Ignore Statutes,”
Vol. XX, No. 1, at 13 (2003) of this Newsletter, and the articles
and cases cited therein.

Despite the express delegation to the legislature contained in
Article IX, section 1(2) and (3), and despite the fact that the
framers of the constitution expressly considered and rejected a
private cause of action for breach of the right to a clean and health-
ful environment on several separate occasions, the Montana Su-
preme Court has leaned toward creating a constitutional tort for
environmental damage, Sunburst being its most direct statement
on the subject to date.

As previously stated, the lower court in the present case did
allow damages for breach of the plaintiffs’ right to a clean and
healthful environment. Texaco argued that “the Montana Consti-
tution places responsibility for environmental remedies squarely
in the hands of the Legislature,” and that CECRA serves as the
legislature’s chosen remedy for environmental violations. Sun-

burst, 165 P.3d at 1092.

The court cited prior precedent stating that recognition of a
constitutional tort may be necessary in the absence of any other
adequate remedy. In this particular case, however, the court had
just adopted Restatement (Second) of Torts § 929 to allow for the
recovery of restoration damages. Thus, the plaintiffs were fully
compensated for the environmental damage, and the creation of
a constitutional tort was not necessary. Sunburst, 165 P.3d at
1093. This holding does not rule out the possibility that the court
may revisit the issue under different circumstances.

Under Sunburst, it appears that a Montana plaintiff can now
obtain compensatory damages in amounts far beyond the value of
the damaged property simply by showing that the property is of a
“personal” nature and stating that he intends to repair the damage.
What happens if contaminated property happens to be commercial
in nature rather than personal? Given the court’s focus on ensur-
ing a “proper remedy” for plaintiffs, together with its pursuit of
the right to a clean and healthful environment, it is possible that
the court would find a constitutional tort and create a remedy in-
tended to restore a clean and healthful environment—which con-
ceivably would include restoration damages.
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N O R T H  D A K O T A  —  

O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

UNITIZATION ORDER DOES NOT AM END PRIOR SALTW ATER

DISPOSAL AGREEM ENTS

In Buchholz v. Burlington Resources Oil and Gas Co., LP,
755 N.W.2d 914 (N.D. 2008), the North Dakota Supreme Court
held that saltwater disposal agreements between landowners and
the unit operator were not modified or amended by a subsequent
unitization order of the North Dakota Industrial Commission
(NDIC). The supreme court thus affirmed the district court’s
award of damages in each of the two consolidated cases and held
that, if Burlington intended on using the disposal wells going
forward, it must pay the contract fee.

In the mid-1990s, the predecessor to Burlington Resources
Oil and Gas Co., LP entered into saltwater disposal agreements
with two separate landowners to use old well bores as saltwater
disposal wells. For years, Burlington and its predecessor used the
wells to dispose of waste salt water and paid the five-cent per
barrel fee to the respective landowners. Effective April 2001, the
NDIC created the Cedar Hills South–Red River “B” Unit (Unit).
Burlington was the unit operator. For more than two years there-
after, Burlington continued disposing of salt water in the wells and
continued to pay the five-cent per barrel disposal fee under the
separate agreements. Subsequently, however, believing that the
creation of the Unit had nullified or modified the parties’ agree-
ment, thereby relieving Burlington of its obligation to pay the fee,
Burlington stopped paying the fee.

Respectively, paragraphs 12 and 13 of the NDIC’s order
creating the Unit: (1) authorized the injection of water and/or other
substances by the unit operator for the purpose of operating an
“enhanced recovery project,” and (2) authorized the unit operator
to use existing wells, or wells to be drilled, for the purpose of in-
jecting substances into each respective unit area upon approval by
the NDIC. Burlington argued that the Unit Operating Agreement
and North Dakota statutes superseded any preexisting contractual
agreements between the parties, as the disposal wells were now
being used for unit purposes. In particular, N.D. Cent. Code § 38-
08-09.8 provides, in part:

Property rights, leases, contracts, and all other rights and
obligations must be regarded as amended and modified
to the extent necessary to conform to the provisions and
requirements of sections 38-08-09.1 through 38-08-09.16
and to any valid and applicable plan of unitization or
order of the commission made and adopted pursuant
hereto, but otherwise to remain in full force and effect.

Similarly, Paragraph 18 of the Unit Operating Agreement pro-
vides:

18. Lease and Contracts Conformed and Extended. The
terms, conditions, and provisions of all leases, subleases,
and other contracts relating to exploration, drilling, de-
velopment, or operation for oil or gas on lands com-

mitted to this Agreement are hereby expressly modified
and amended to the extent necessary to make the same
conform to the provisions hereof, but otherwise to re-
main in full force and effect. . . .

Overall, the court found that, in accordance with the Unit
Operating Agreement and North Dakota statutes, prior contracts
between the parties will remain in full force and effect unless
amendment or modification is necessary to conform to the NDIC’s
order, the Unit Operating Agreement, or express statutory provi-
sions.

The North Dakota Supreme Court first found that Paragraph
12 of the NDIC’s order only authorized the unit operator to inject
water “for the purpose of operating an enhanced recovery pro-
ject.” 755 N.W.2d at 917. That authority, the court reasoned, is
limited to injecting water to increase recovery in the Unit through
secondary recovery or pressure maintenance; it does not authorize
the operator to dispose of waste salt water into a different forma-
tion through an existing saltwater disposal well. The court next
found that Paragraph 13 of the order required prior approval by
the NDIC for the use of any existing wells or wells to be drilled
for the purpose of injecting substances into the unit area. It found
that there was no evidence in the record that the NDIC approved
Burlington’s disposal of Unit waste salt water into the subject
disposal wells under the provisions of Paragraph 13. Any such
approval for use of these subject wells as saltwater disposal wells
predates the 2001 order creating the Unit. Id. at 918-19.

Finally, Burlington argued that, as unit operator, it has a
general right to use the surface of the land within the Unit, in-
cluding the right to use existing wells within the Unit, to dispose
of waste salt water. However, the court found that any such gen-
eral right would still be subject to Paragraph 13 of the order, which
expressly provides for prior approval by the NDIC, an element
which was lacking, as discussed above. In addition, the court found
that, even if Burlington had a general right to use the disposal
wells, or even if the NDIC gave its express, prior approval to the
use of those disposal wells, the parties’ agreements would be
amended or modified only if it were found to be necessary to
conform to the NDIC’s order. The court found that the disposal
agreements do not prohibit Burlington from using the disposal
wells; rather, they merely provide that, if Burlington does use the
disposal wells, it must pay the contract fee. As such, the disposal
agreements do not conflict with the NDIC’s order or with the
terms of the Unit Operating Agreement, and modification was not
necessary to the operation of the Unit. Id. at 919-20.

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

WASHINGTON STATE FISH AND W ILDLIFE COM M ISSION

ADOPTS CHANGES TO THE M INERAL PROSPECTING RULES

On November 8, 2008, the Fish and W ildlife Commission
(Commission) adopted new amendments to W ashington’s regu-
lations governing mineral prospecting. The Commission estab-
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lishes policy for the Washington Department of Fish and Wildlife
(WDFW).

The amendments, which will become effective on April 3,
2009, were developed with input from a 17-member workgroup
composed of people with varying interests in mineral prospecting,
including representatives from state agencies and Indian tribes, as
well as private prospectors. The general public was also given an
opportunity to provide comments on the proposed changes. The
changes to the mineral prospecting rules include establishing new
work times to protect fish life, offering additional opportunities
for prospectors, and expanding the use of certain types of mineral
prospecting equipment. The mineral prospecting rules are cur-
rently available on WDFW’s website at www.wdfw.wa.gov/hab/
goldfish/mineral_prospect.htm.

M INERAL OW NERSHIP IS NOT AFFECTED BY LOCAL

ORDINANCES OR RESTRICTIONS ON SUBJACENT SUPPORT

In Saddle Mountain Minerals, LLC v. Santiago Homes, Inc.,
189 P.3d 821 (W ash. Ct. App. 2008), the Washington Court of
Appeals held that Saddle Mountain Minerals, LLC’s (Saddle
Mountain) mineral ownership was not affected by local zoning
ordinances or restrictions to ensure subjacent support of the prop-
erty. In reaching its decision, the court of appeals followed an
earlier Washington Supreme Court case, Saddle Mountain Min-

erals, LLC v. Joshi, 95 P.3d 1236 (Wash. Sup. Ct. 2004), involv-
ing an interpretation of Saddle Mountain’s mineral rights on other
property within the state.

The severance deed for the property at issue in Santiago

Homes contained an expansive reservation of the minerals, includ-
ing industrial minerals, sand, gravel, aggregates, and rock. Saddle
Mountain succeeded to the mineral rights; Santiago Homes and
Santiago Bridgewater Estates (collectively, Santiago) succeeded
to the surface rights. Santiago Homes resulted from Santiago’s
development of a mobile home park on the property. In connec-
tion with such development, Santiago performed mineral extrac-
tion, grading, and construction. The minerals extracted included
sand, gravel, and aggregate, some of which were used in the de-
velopment and some of which were removed to a location off of
the property. Saddle Mountain alleged, among other things, that
Santiago committed statutory and common law trespass by re-
moving minerals owned by it without permission or payment. The
trial court dismissed the trespass claims. The court of appeals,
however, reversed, and remanded the case for further action based
on the holding in Joshi.

One of the key arguments made by Santiago was that the only
method by which the minerals could be removed from the prop-
erty was by open pit mining, which would damage Santiago’s
subjacent support. Santiago suggested that it had an absolute right
to develop the property and was entitled to subjacent rights. The
court, however, refused to diminish Saddle Mountain’s mineral
ownership or determine that no damage had occurred. Rather, the
court noted that, as in Joshi, “Saddle Mountain was entitled to
damages even if a local zoning ordinance precluded it from
mining ‘because sand and gravel are not worthless.’ ” 189 P.3d at
825. Similarly, Santiago’s right to subjacent support did not
negate the fact that compensation was owed to Saddle Mountain
for minerals removed from the property. The court noted, how-

ever, that Santiago was free to develop the property and that no
compensation would be required for minerals that were not ac-
tually exported off the property.

P A C I F I C  N O R T H W E S T  —  

O I L  &  G A S

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

WASHINGTON SUPREM E COURT NARROW LY AFFIRM S THAT

HAZARDOUS SUBSTANCE TAX IS OW ED ON REFINERY GAS

By a 5-4 margin, the Washington Supreme Court ruled in
Tesoro Refining and Marketing Co. v. Washington Department of

Revenue, 190 P.3d 28 (Wash. 2008), that Tesoro Refining and
Marketing Company (Tesoro) was liable for nearly $1 million of
a hazardous substance tax (HST) on refinery gas. Tesoro owns
and operates a refinery near Anacortes, Washington, where it heats
crude oil to extract salable products such as gasoline, jet and
diesel fuel, propane, and asphalt. A byproduct of its refining proc-
ess includes a highly combustible gas commonly known as re-
finery gas. While refinery gas is not suitable for storage or sale,
Tesoro collects the gas in a drum and uses it to supply heat for
office space and to heat crude oil. In Washington, an HST is “im-
posed on the privilege of possession of hazardous substances” and
the Department of Revenue imposed an HST on Tesoro’s refinery
gas. 190 P.3d at 31 (quoting Wash. Rev. Code § 82.21.030(1)).

Tesoro acknowledged that refinery gas is a hazardous sub-
stance under Washington law, Wash. Rev. Code ch. 82.21, but
argued that the HST does not apply to refinery gas used within the
refinery. Namely, Tesoro claimed that the HST applied only to
persons that had the power to both sell and use the hazardous
substance at issue. Tesoro argued that because it lacks the power
to sell refinery gas, the HST did not apply. The court, however,
disagreed with Tesoro’s narrow interpretation of the tax law,
noting that the legislature’s twin purposes of the HST were: (1) to
tax the first possession of all products designated as hazardous
substances, and (2) to tax the possession only once. Neither pur-
pose indicates a desire to narrow the scope of taxable possessions
to persons who both sell and use the substance.

Tesoro also argued that the legislature could not have inten-
ded to impose a tax on such an ephemeral substance because
Tesoro did not exercise legally significant control over the re-
finery gas. The court rejected this argument on the basis that the
tax law does not specify a length of time that the taxpayer must
possess the hazardous substance. The court similarly rejected
Tesoro’s argument that its refinery gas was exempt from the HST
because it was used within the factory. The court reasoned that
consumption of refinery gas within the refinery itself does not
change the fact that Tesoro possesses the gas. The court refused
to find an exemption in the tax laws for the use of refinery gas as
a heat source within a refinery.
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T E X A S  —  M I N I N G

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

SOVEREIGN IM M UNITY DOES NOT BAR SUIT AGAINST STATE

FOR REM OVAL OF LIM ESTONE

In Koch v. Texas General Land Office, 273 S.W.3d 451 (Tex.
App.—Austin 2008, no pet. h), the court of appeals rejected the
state’s sovereign immunity defense in response to a takings claim
by a surface owner for the alleged unlawful taking of limestone
from the surface estate. Koch owned a section of land in Hudspeth
County in far West Texas under a patent that reserved all of the
minerals to the state. In her suit, Koch alleged that the Texas Gen-
eral Land Office (GLO) had removed limestone from her land,
sold it for over $200,000, and left a large hole in the ground. She
sought a declaratory judgment that the term “minerals” in the pat-
ent from the state, and pursuant to statutes applicable at the time
of conveyance, did not include “dirt, soil, sand, gravel, caliche
and limestone,” and that removal of the limestone was thus an
uncon-stitutional taking. Id. at 454. The court agreed with the
GLO that Koch’s declaratory judgment claim was essentially a
suit for title, barred by sovereign immunity absent legislative
consent, but the court also found that sovereign immunity does not
shield the state from a claim based on an unconstitutional taking
of property. The Texas Constitution itself, the court noted, waives
immunity for the taking, damage, or destruction of property for
public use.

The GLO argued that Koch could not assert a takings claim
because the GLO did not intend to commit a taking. The court,
however, rejected the GLO’s argument that proof of its intent was
an essential element of a takings claim. According to the court, the
state cannot evade its constitutional obligations merely by assert-
ing its belief that it was acting as landowner rather than as sov-
ereign, regardless of whether its belief is accurate. Otherwise, the
court observed, the state could unilaterally determine the outcome
of takings disputes simply by declaring a subjective belief—right
or wrong—that it thought it owned the property. Takings juris-
prudence does not work this way, according to the court.

Cases cited by the GLO to support its argument that the state
must have intent to commit a taking were found inapplicable. In
those cases, intent was required to draw a line between mere neg-
ligence that caused property damage for which the state is not
liable, and an unconstitutional taking. Here, the state intentionally
acted to physically take and claim dominion over the property at
issue. The court agreed with the GLO that if the state owned the
disputed materials, Koch could not assert a valid takings claim,
but the GLO’s mere claim of title for purposes of pleading juris-
diction was insufficient to demonstrate that the GLO was, in fact,
the title owner. Sovereign immunity did not bar Koch’s consti-
tutional takings claim.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

GAS STORED IN TEXAS BY INTERSTATE PIPELINE COM PANY

HELD NOT SUBJECT TO AD VALOREM  TAXATION

Peoples Gas, Light, and Coke Co. (Peoples), a natural gas
distribution company delivering gas to users in Chicago, bought
gas from suppliers in Texas and elsewhere that was transported
through Natural Gas Pipeline Co. of America’s interstate pipeline
system. The pipeline company stored large volumes of gas in its
North Lansing storage facility, a depleted gas reservoir in Harrison
County, Texas. The Harrison Central Appraisal District, seeking
to fulfill its statutory duty to assess property tax against the owner
(as of January 1 of each year) of any property located in the coun-
ty, levied taxes against Peoples on an allocated share of the gas
stored by the pipeline company in the North Lansing facility for
the years 2003-2005, valued at many millions of dollars. In Peoples

Gas, Light, and Coke Co. v. Harrison Central Appraisal District,
270 S.W.3d 208 (Tex. App.—Texarkana 2008, pet. filed), the
court of appeals held that the appraisal district’s attempt to tax the
stored gas violated the Commerce Clause of the U.S. Constitution.

Noting that the pipeline company merely provided transpor-
tation and storage services for the gas in its system and that there
must be some owner, the court rejected Peoples’ argument that it
was not the owner of gas. Storage of the gas was, however, an
integral and necessary component of its transportation in interstate
commerce. A state may tax an activity in interstate commerce
consistently with the Commerce Clause, the court emphasized,
only if the activity has a substantial nexus with the taxing state.
Peoples had no office, employees, representatives, facilities, or
customers in Texas, and the storage facility belonged to the pipe-
line, not Peoples. Although the stored gas came largely from
Texas, Peoples did not contract to have this particular gas de-
livered to it and had no role in the pipeline company’s storage and
transportation decisions. Peoples’ only connection to Texas was
through the structure and location of the pipeline company’s sys-
tem, and the court held that the pipeline company’s decision to
store gas at North Lansing was too tenuous of a connection to
subject Peoples to ad valorem taxation in Texas.

STATUTORY SHIELD AGAINST PREM ISES LIABILITY HELD TO

APPLY TO DRILLING ACCIDENT

The court in Painter v. Momentum Energy Corp., 271 S.W.3d
388 (Tex. App.—El Paso 2008, pet. filed), upheld summary judg-
ments in favor of the operator of a drilling well, its contract repre-
sentative, and the provider of rental tools in a suit by an injured
employee of the drilling contractor and the family of another who
died of his injuries.

Robinson Drilling of Texas, Ltd., was engaged by operator
Momentum Energy Corp. to drill the Lindsey No. 1 well in Upton
County. Momentum contracted with Xact Technologies, Inc., to
provide a “company man” to oversee certain aspects of the drill-
ing operation, including the running and cementing of casing, log-
ging, and testing. Xact hired Melvin Fesler to perform that func-
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tion. Working for Robinson, Jesse Painter was paralyzed and
Dusty Perkins killed when they were struck by a rotating head,
rented from McGuire Industries, Inc., that fell from the top of a
blowout preventer during disassembly of the drilling rig. Robin-
son employees on the previous shift had, unbeknownst to Painter
and Perkins, loosened nearly all the bolts securing the rotating
head to the blowout preventer. Painter and the Perkins family sued
Momentum and Xact, based on premises liability, and McGuire,
based on strict liability, negligence, and breach of warranty.

Momentum and Xact filed motions for summary judgment,
granted by the trial court, arguing that Texas Civil Practice and
Remedies Code chapter 95 applied and that there was no evi-
dence, required by the statutes, that they had exercised control over
Robinson and its employees and had knowledge of the danger.
The court of appeals agreed.

Where a property owner has not exercised control and has no
actual knowledge of danger, chapter 95 exempts the owner from
liability for a claim “(1) against a property owner, contractor, or
subcontractor for personal injury, death, or property damage to
an owner, a contractor, or a subcontractor . . . and (2) that arises
from the condition or use of an improvement to real property
where the contractor or subcontractor constructs, repairs, reno-
vates, or modifies the improvement.” Tex. Civ. Prac. & Rem. Code
Ann. § 95.002. Neither the rotating head nor the rig was an im-
provement to real property; but, the court observed, courts have
held that chapter 95 applies where the injury arises from work
being done on an improvement. Although there was not yet a
completed well, there had been an attachment of personalty to
realty and thus an improvement once casing was installed and
cemented.

Pursuant to chapter 95, a property owner owes a duty to warn
only of known dangers. The plaintiffs conceded that they could
not show that Fesler, Momentum’s representative, had any knowl-
edge that the rotating head was not well secured. His testimony
did show that he had seen danger in the rig hands’ standing under-
neath the equipment while it was being laid down. The danger or
condition that resulted in the accident was the fact that the rotating
head was secured with only two hand-tightened bolts, which Fesler
did not know, not the mere possibility of rig hands being hit by
pipe or casing during disassembly, the court held. 271 S.W.3d at
399-400.

Xact, since it was not the property owner, could not claim the
benefit of chapter 95 but pointed out that it could not be held
liable for negligence unless it exercised control over Robinson’s
drilling operations, including the laying down of the rotating head
and blowout preventer. The drilling contract between Momentum
and Robinson provided that Robinson, not Momentum or its con-
tractor, Xact, had the authority to control and direct the perfor-
mance of the details of the work. Even assuming the drilling con-
tract could be applied to Xact, a non-party, its provisions shifting
liability from the drilling contractor to the operator did not vest
Xact with the right to control the details of rig disassembly. Id. at
405-06.

The workers’ claims against McGuire focused on its failure
to warn or instruct as to the proper procedure for removing the
rotating head it provided. There is, however, no duty to warn when
a product’s risks are within the ordinary common knowledge of

the community. The danger that the 1,500-pound rotating head
might fall when tipped, if secured only by two hand-tightened
bolts, was open and obvious, the court concluded, so that McGuire
was not liable for failure to warn of it.

LEASE DID NOT TERM INATE WHEN GAS WELL WAS SHUT IN

AND SHUT-IN ROYALTY NOT PAID

Blackmon v. XTO Energy, Inc., No. 10-07-00345-CV, 2008
WL 5173492 (Tex. App.—Waco Dec. 10, 2008, no pet. h.) (not
released for publication), upheld summary judgment for an oil and
gas lessee, XTO, against its lessors’ claim that its oil and gas lease
expired when it shut in the lone producing gas well on the lease.

While still owned by XTO’s predecessor, XTO’s Biggs # 1
Well, producing gas and holding the lease beyond its primary term,
had been shut in for over a year when the gas purchaser refused to
continue purchasing gas because of its high carbon dioxide con-
tent. Production resumed after XTO’s predecessor-in-interest in-
stalled an amine processing unit to remove the excess carbon
dioxide. Neither XTO nor its predecessor-in-interest ever made a
shut-in royalty payment. The lessors contended the lease expired
on two grounds: that the well was incapable of producing gas in
paying quantities while it was shut in and that the lease’s shut-in
royalty payment provisions created a special limitation for which
the lease automatically terminated on noncompliance.

XTO’s lease included a shut-in saving clause reading as
follows:

If, at the expiration of the primary term or at any time
or times thereafter, there is any well on said land . . .
capable of producing oil or gas, and all such wells are
shut-in, this lease shall, nevertheless, continue in force as
though operations were being conducted on said land for
so long as said wells are shut-in, and thereafter this lease
may be continued in force as if no shut-in had oc-
curred. . . . If, at any time or times after the expiration of
the primary term, all such wells are shut-in for a period
of ninety consecutive days, and during such time there
are no operations on said land, then at or before the ex-
piration of said ninety day period, lessee shall pay or
tender, by check or draft of lessee, as royalty, a sum
equal to one dollar ($1.00) for each acre of land then
covered hereby. Lessee shall make like payments or ten-
ders at or before the end of each anniversary of the ex-
piration of said ninety day period if upon such anni-
versary this lease is being continued in force solely by
reason of the provisions of this paragraph.

Id. at *4.

The lessors argued that the well was not capable of paying
production because it needed additional equipment or repairs in
order to produce marketable gas. The court disagreed that the well
was required to be able to produce marketable gas. The focus is
on whether the well is capable of producing gas in marketable
quantity, it said, not a marketable quality. A well is rendered in-
capable of production so that its shut-in clause will not save it if
additional equipment or repairs at the wellhead are necessary be-
fore raw gas will flow when the well is “turned on.” Production
occurs at the wellhead. The amine processing unit, added down-
stream of the wellhead, was not the type of “additional equip-
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ment” necessary to enable gas to flow from the wellhead in paying
quantity. Evidence conclusively established that raw gas was ca-
pable of flowing from the wellhead in a marketable quantity re-
gardless of whether the amine processing unit was installed down-
stream. Therefore, the court held, the well was capable of produc-
ing in paying quantities when it was shut in. Id.

Turning to the lessors’ contention that the lease expired on
XTO’s predecessor’s failure to pay shut-in royalty, the court
pointed out that not every shut-in clause is conditioned on the
payment of shut-in royalties. Although constructive production
consists, under many commonly used lease forms, of the proper
payment of shut-in royalty, the language of the shut-in clause may
define the constructive production as the mere existence of a well
on the premises capable of production in paying quantities. The
clause in XTO’s lease did so, and its further provision for pay-
ment of shut-in royalties was a covenant by the lessee enforceable
by suit for money damages. Accordingly, the lease did not ter-
minate because of any failure to pay shut-in royalty. Id. at *6.

LANDOW NER LACKS STANDING TO CHALLENGE CITY

COUNCIL’S GRANT OF DRILLING PERM IT

Even in Midland, Texas, a city whose lifeblood is the oil and
gas industry, conflicts between mineral development and surface
use can be contentious. In Walton v. City of Midland, No. 11-08-
00143-CV, 2009 WL 241352 (Tex. App.—Eastland Jan. 8, 2009,
no pet. h.) (not released for publication), the court reversed the
trial court’s denial of the city’s and its council members’ plea to
the jurisdiction in a suit by the Waltons, who complained of the
issuance of a permit to Endeavor Energy Resources, L.P. for the
drilling of a well on the Waltons’ land.

The Waltons owned the surface estate in a 40-acre tract with-
in the Midland city limits, on which Endeavor held an oil and gas
lease and sought to drill. Endeavor applied for a permit under the
city’s drilling ordinance, and the permit was denied after a public
hearing. Endeavor filed an inverse condemnation suit, and a few
months later Endeavor and the city entered into a settlement
agreement under which the permit was issued and the well drilled.
The Waltons sued the city and the city council members, both in
the members’ official capacity and individually as to the four mem-
bers who voted in favor of the settlement, asking for a declaratory
judgment that the council members who voted for the settlement
acted without authority and that the settlement was void. They
also requested attorney’s fees. Id. at *1.

The court of appeals agreed with the city council that the
Waltons lacked standing to challenge the city’s settlement. The
council members argued that a quo warranto proceeding was the
Waltons’ exclusive remedy, i.e., brought in the name of the state
by the attorney general or a district or county attorney to chal-
lenge the authority of a public officer. The Waltons responded that
quo warranto is the exclusive remedy to challenge an individual’s
right to occupy an office but that it is neither the exclusive nor the
proper remedy when challenging the actions of a duly elected
official. Id. at *2 & *3.

The courts have recognized a public policy reason for requir-
ing quo warranto actions when challenging the action of public
officials: the elimination of numerous successive suits by private
parties attacking the validity of governmental action. The court

reiterated that governments cannot function if every citizen who
believes that a public official has abused his discretion is granted
the right to bring such official’s public acts under judicial review.
Id. at *4. The fact that the Waltons’ position was distinguishable
from that of the general public because the well was drilled on
their land was deemed insufficient by the court to provide stand-
ing. The court observed that:

The general public has the same interest in the City’s
decision-making process as the Waltons, and even though
this settlement merely permitted one well, it set a pre-
cedent that could conceivably encourage or discourage
other applications. Any other landowner or oil company
with an interest in drilling activities within city limits
would, therefore, have an incentive to contest what it per-
ceived as an unfavorable precedent. . . . Consequently,
unless the Waltons can show that the permit was void,
they lack standing.

Id. at *5.
Home-rule cities, such as Midland, enjoy broad legislative

authority, including the authority to settle litigation. Although the
Waltons might rightly assert some irregularity in the city’s is-
suance of Endeavor’s permit, at best they could raise an issue of
voidability, for which they lacked standing. The council members
had authority to reconsider a permit application and the authority
to settle litigation, and they therefore had the authority to recon-
sider Endeavor’s application as part of their settlement agreement.
That agreement was not void; thus, the Waltons lacked standing.
Id. at *7.

CONSENT ELECTION TO WELL PROPOSAL UNDER MODEL FORM

OPERATING AGREEM ENT M AY NOT BE CHANGED

The court in XTO Energy Inc. v. Smith Production Inc., 14-
07-00069-CV, 2009 WL 442003 (Tex. App.—Houston [14th
Dist.] Feb. 24, 2009, no pet. h.) (not released for publication),
considered what it called a matter of apparent national first im-
pression: whether a party responding to a drilling proposal made
under a standard joint operating agreement may, within the 30-day
period allowed by the agreement for response, change its election
whether to participate in drilling the well. The court, affirming the
trial court’s summary judgment, held that it may not.

Smith Production, Inc. was operator and Chevron U.S.A. Inc.
was one of the nonoperating working interest owners under what
appears to have been the 1982 version of the AAPL Form 610
Model Form Operating Agreement governing operations on an oil
and gas lease known as the Bloomberg Lease. Article VI.B. of the
form provided, in pertinent part, as follows:

1. Proposed Operations: Should any party hereto
desire to drill any well on the Contract Area other than
the [initial well], . . . the party desiring to drill . . . such
a well shall give the other parties written notice of the
proposed operation, specifying the work to be per-
formed, the location, proposed depth, objective forma-
tion and the estimated cost of the operation. The parties
receiving such a notice shall have thirty (30) days after
receipt of the notice within which to notify the party
wishing to do the work whether they elect to participate
in the cost of the proposed operation. . . . Failure of a
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party receiving such notice to reply within the period
above fixed shall constitute an election by that party not
to participate in the cost of the proposed operation. . . .

2. Operations by Less than All Parties: If any party
receiving such notice as provided in Article VI.B.1. . . .
elects not to participate in the proposed operation, then,
in order to be entitled to the benefits of this Article, the
party or parties giving the notice and such other parties
as shall elect to participate in the operation shall, within
ninety (90) days after the expiration of the notice period
of thirty (30) days . . . actually commence the proposed
operation and complete it with due diligence.

If less than all parties approve any proposed opera-
tion, the proposing party immediately after the expira-
tion of the applicable notice period, shall advise the Con-
senting Parties [those having elected to participate in the
cost of the operation] of the total interest of the parties
approving such operation and its recommendation as to
whether the Consenting Parties should proceed with the
operation as proposed. Each Consenting Party, within
forty-eight (48) hours (exclusive of Saturday, Sunday
and legal holidays) after receipt of such notice, shall
advise the proposing party of its desire to (a) limit parti-
cipation to such party’s interest as shown on Exhibit “A”
or (b) carry its proportionate part of Non-Consenting
Parties’ interests, and failure to advise the proposing par-
ty shall be deemed an election under (a).

Id. at *4.

Article VI.B.2. went on to provide that if a party elects not to
participate in a well and thus becomes a “Non-Consenting Party,”
it must relinquish its interest in the well and in its production until
the Consenting Parties have recovered from the proceeds of oil
and gas produced from the well 400% of the cost of drilling,
testing, and completing the well and of newly acquired equipment
in the well, and 100% of the cost of newly acquired surface equip-
ment and of operating the well.

In May and June 2004, while a sale of Chevron’s interest in
the lease to XTO Energy Inc. was pending, Smith proposed the
drilling of four new wells. Without consulting XTO, Chevron no-
tified Smith on June 17, 2004, that it elected not to participate in
the four wells, whereupon Smith notified the other owners subject
to the operating agreement of the total interest of the parties ap-
proving the operation. All of the other non-operators notified
Smith by June 22, 2004, of their desire to carry their proportionate
shares of the Chevron interest. On June 24, 2004, still within 30
days after its receipt of Smith’s proposal, Chevron sent Smith a
letter, accompanied by four signed authorizations for expenditure
(AFEs), stating that it elected to participate in the four wells and
that it revoked the earlier election not to participate, explaining
that it had been sent in error. Smith responded that Chevron could
not revoke its prior notification and that it considered Chevron a
Non-Consenting Party subject to the operating agreement’s non-
consent “penalty” provisions. After XTO closed its acquisition of
the lease and succeeded to Chevron’s interest, it filed suit against
Smith for breach of contract and specific performance, asserting
that Chevron had the ability to change its election within the 30-
day notice period provided that the other parties had not mate-

rially changed their positions in reliance on the initial elections.
Id. at *2.

The election provisions of the operating agreement were un-
ambiguous, the court held, and did not allow a party to change its
election even if it sought to do so within 30 days after receipt of
the proposing party’s notice. Under the language of the operating
agreement, a receiving party does not have 30 days to give notice
of an election and to give notice of a change in a prior election;
rather, it only has 30 days to notify of its election. Id. at *5. XTO’s
construction would replace the agreement’s rule for promptly and
clearly determining who is a Consenting Party or a Non-Consenting
Party with an uncertain rule, not based on the language of the
agreement, requiring a determination of whether the other parties
materially changed their positions in reliance on the initial elec-
tions. Responding to XTO’s argument that Smith’s construction
was unreasonable because it provided no means to correct an
erroneous election, the court remarked that the parties could have
provided for a means of changing erroneous elections had they
wished to, and that the court could not rewrite the agreement
under the guise of interpretation. Id. at *6.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

POINT OF VALUATION FOR PRODUCTION TAXES IS NOT POINT

OF SALE BUT OUTLET OF INITIAL DEHYDRATOR

In Kennedy Oil v. Department of Revenue, 2008 WY 154,
No. S-07-0287, 2008 WL 5412331 (Wyo. Dec. 31, 2008) (not re-
leased for publication), and Williams Production RMT Co. v.

Wyoming Department of Revenue, 2008 WY 155, 197 P.3d 1258
(Wyo. 2008), the Wyoming Supreme Court ruled definitively that
the point at which gas, including coal bed methane (CBM), is
valued for production tax purposes is the outlet of the initial de-
hydrator.

In Kennedy Oil, the producer (Kennedy) entered into con-
tracts with Enron under which Enron purchased and received gas
from Kennedy at or very near the wellhead and was responsible
for gathering and transporting it from there to available markets.
Kennedy discounted the purchase price by the costs Enron in-
curred in gathering and transporting the gas from the wellhead to
the outlet of the initial dehydrator. A separate contract provided
for Enron to perform the gathering and transporting services for
Kennedy even if the marketing aspect of the gas purchase agree-
ment failed. Based on these contracts, Kennedy used the point of
sale as the point of valuation.

The Wyoming Department of Audit (DOA) determined the
point of valuation to be the outlet of the initial dehydrator down-
stream from the wellheads. On that basis, the DOA disallowed the
gathering and transportation expenses incurred between the well-
heads and the outlet of the initial dehydrator. Kennedy appealed
to the state Board of Equalization (Board), which affirmed the
DOA’s valuation. Kennedy filed a petition for review in the
district court while the DOA filed a motion for certification to the
Wyoming Supreme Court.
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Wyo. Stat. Ann. § 39-14-203, which imposes the severance
tax, contains the following provisions at issue in this case:

(b)(ii) The fair market value for crude oil, lease con-
densate and natural gas shall be determined after the
production process is completed. Notwithstanding para-
graph (x) of this subsection, expenses incurred by the
producer prior to the point of valuation are not deduc-
tible in determining the fair market value of the mineral;

. . . .

(b)(iv) The production process for natural gas is com-
pleted after extracting from the well, gathering, separat-
ing, injecting and any other activity which occurs before
the outlet of the initial dehydrator. . . .;

(b)(v) If the crude oil, lease condensate or natural
gas production as provided by paragraphs (iii) and (iv)
of this subsection are sold to a third party, or processed
or transported by a third party at or prior to the point of
valuation provided in paragraphs (iii) and (iv) of this
subsection, the fair market value shall be the value es-
tablished by bona fide arms-length transaction.

The court found subsection (b)(ii) to be clear, holding that
Kennedy’s CBM production should be valued for tax purposes by
determining its fair market value after the production process was
completed at the outlet of the initial dehydrator. Kennedy asserted
that subsection (b)(v) changes the point of valuation when gas is
sold to, or transported or processed by, a third party prior to com-
pletion of the production process. Kennedy argued that in this
situation the fair market value should be determined by the sale in
a bona fide arm’s-length transaction, and that, if such a sale occurs
upstream from the outlet of the initial dehydrator, the producer is
entitled to deduct any processing and transportation costs incurred
between the point of sale and the outlet of the initial dehydrator.

The Wyoming Supreme Court disagreed because it found that
subsection (b)(iv) establishes the point of valuation while subsec-
tion (b)(v) establishes only the method of evaluation. The court
found that subsection (b)(ii) applies in all situations, so that sub-
section (b)(v) is not an exception to (b)(ii). Subsection (b)(v)
simply provides that the fair market value will be “established by”
bona fide arm’s-length transaction, not that the point of valuation
is different than that applicable to sales occurring downstream of
the dehydrator.

In response to Kennedy’s argument that the provision re-
quiring valuation after the production process is complete did not
apply because it did not provide for the costs of transporting gas
from the point of sale to the outlet of the dehydrator, the court
found that the arrangement was simply another way of accounting
for expenses incurred between the point of sale and the point of
valuation. Regardless of whether these expenses were reflected by
an invoice or a discount on the sales prices, Kennedy was not
entitled to deduct expenses incurred prior to the outlet of the ini-
tial dehydrator.

Kennedy’s evidence in support of its position included a min-
eral taxation report from a joint legislative committee charged
with recommending statutory language to define the point of valu-
ation for taxation purposes, and a narrative explaining the com-
mittee’s recommendation to the legislature. The narrative sugges-
ted that producers selling upstream of the point of valuation will
only be taxed on what they receive, not on the cost of functions
performed downstream from the point of sale. The Wyoming
Supreme Court found these “isolated comments” to be contrary to
the many statements made throughout the narrative that the point
at which production ends is the point of valuation.

In Williams Production RMT Co. v. Wyoming Department of

Revenue, 2008 WY 155, 197 P.3d 1258 (Wyo. 2008), the Wyo-
ming Supreme Court considered a permutation of the facts in
Kennedy Oil. The case was brought upon certification from the
District Court for Campbell County. In Williams, Western Gas
and Williams entered into a contract under which Williams trans-
ferred CBM to Western at Western’s compressor facility for trans-
portation downstream to additional compressors, the dehydrator,
and the inlets of the Fort Union or MIGC pipeline. Williams con-
sidered the point of valuation to be the place of transfer, and cal-
culated and paid production taxes by deducting the fees charged
by Western from the sales price. Following an audit, the DOA
disallowed deduction of Western’s fees and those findings were
adopted by the Wyoming Department of Revenue (DOR). On
appeal to the Wyoming Board of Revenue, the Board affirmed
DOR’s valuation, concluding that subsection (b)(iv) requires tax-
able value to include third party fees incurred prior to the outlet
of the initial dehydrator.

The Wyoming Supreme Court affirmed the Board’s ruling
based on the same reasoning in Kennedy Oil. The court held that
Wyo. Stat. Ann. § 39-14-203(b) clearly provides that CBM is to
be valued after the production process is completed, that is, after
extracting, gathering, separating, injecting, and any other activity
which occurs before the outlet of the initial dehydrator, and any
expenses incurred by the producer prior to that point are not de-
ductible in determining the taxable value.

On a secondary issue, both parties had agreed that Williams
was entitled to a fuel use exemption as allowed under Wyo. Stat.
Ann. § 39-14-205(j) which provides, in part: “Natural gas . . .
which is . . . consumed prior to sale for the purpose of main-
taining, stimulating, treating, transporting or producing crude oil
or natural gas on the same lease or unit from which it was
produced has no value and is exempt from taxation.” The court
found the record clear that the parties’ figures for the taxable
value of the fuel used only differed by $307 out of almost $3
million. The court overturned the Board’s ruling that had dis-
allowed the on-lease fuel exemption, but ordered that the specific
adjustment should be based on the higher DOR figure.
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

COURT ASSESSES THE RELATIVE ROLES OF OSM  AND THE

STATES IN ENFORCING SMCRA

The dispute in Al Hamilton Contracting Co. v Kempthorne,

No. 07-212, 2009 WL 690820 (W.D. Pa. Mar. 16, 2009), pro-
vides an interesting discussion of the roles of the Office of Surface
Mining (OSM) and the states in enforcing the Surface Mining
Control and Reclamation Act (SMCRA). Hamilton involved an
appeal from the Interior Board of Land Appeals (IBLA) decision
in Al Hamilton Contracting Co. v. Office of Surface Mining Rec-

lamation and Enforcement, 172 IBLA 83, GFS(MIN) 14(2007).
In that decision, the majority held that OSM was justified in issu-
ing a 10-day notice to Hamilton and then assuming primary en-
forcement action against the mining operator, because the Penn-
sylvania Department of Environmental Resources (PADER) had
failed, without good cause, to take appropriate action with respect
to the operator’s violation of effluent limitations. 172 IBLA at
102. One IBLA judge disagreed, arguing that the majority ruling
interfered with SMCRA’s grant of authority to the states. Id. at
112. In the appeal of that decision, the Hamilton court sided with
the dissenting judge, ruling that IBLA’s application of SMCRA’s

continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

TENTH CIRCUIT REJECTS BLM  NEPA  ANALYSIS FOR

OTERO M ESA

The State of New Mexico and a coalition of environmental
organizations appealed from a decision of the U.S. District Court
of New Mexico rejecting their challenges to the environmental plan-
ning process relating to the Resource Management Plan Amend-
ment for the Otero Mesa (RMPA). The Independent Petroleum
Association of New Mexico (IPANM) also appealed that portion
of the district court decision requiring a site-specific environ-
mental analysis of likely impacts of leasing a particular parcel on
the Otero Mesa. In New Mexico ex rel. Richardson v. Bureau of

Land Management, Nos. 06-2352, 06-2353 & 06-2354, 2009 WL
1119662 (10th Cir., Apr. 28, 2009), the Tenth Circuit affirmed the
district court’s conclusion that required the Bureau of Land Man-
agement (BLM) to conduct a site-specific analysis before the
leasing stage but reversed the court’s determination that BLM’s
plan-level analysis for the RMPA complied with the National
Environmental Policy Act (NEPA).

BLM manages over 1.8 million acres of surface land and
5 million acres of subsurface mineral resources in two counties in

continued on page 5

E N V I R O N M E N T A L  I S S U E S

S T E V E N  E .  M A R L I N  A N D  A B B Y  G A F F N E Y

—  R E P O R T E R S  —

D.C. CIRCUIT WEIGHS IN ON CLIM ATE CHANGE-BASED

CHALLENGE TO FEDERAL OFFSHORE OIL AND GAS

LEASING PROGRAM

In a case with broad implications for parties bringing legal
challenges to government actions based on global warming theo-
ries, the D.C. Circuit Court of Appeals ruled that: (1) groups
lacked substantive standing but had procedural standing to bring
claims alleging the contribution of oil and gas development to
climate change; and (2) the parties’ climate change claims lacked
merit. Center for Biological Diversity v. U.S. Department of the

Interior, 563 F.3d 466 (D.C. Cir. 2009), involved consolidated
cases brought by the Alaskan Native coastal village of Point Hope

and three non-profit environmental organizations to challenge the
Department of the Interior’s (Department) Offshore Leasing Pro-
gram (Program). The five-year Program governs offshore oil and
gas exploration and drilling activities in the Beaufort, Bering, and
Chukchi seas off the coast of Alaska. Under the Program, 21 lease
sales are scheduled between 2007 and 2012 on the Outer Conti-
nental Shelf, which extends generally from three to 200 miles off
Alaska’s coast and includes submerged lands, subsoil, and seabed.
This area is home to polar bears and numerous marine species,
including whales, seals, walruses, and seabirds. The Department
first developed the Program in August 2005, and published a Pro-

continued on page 7
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“appropriate action” and “good cause” standards were plainly
erroneous and that OSM had no authority to interfere with the
state’s enforcement program. 2009 WL 690820, at *12.

The issue in Hamilton arose out of a long-standing enforce-
ment dispute regarding water discharges allegedly emanating from
an operator’s mine site. In reaction to PADER’s latest enforce-
ment action, the operator began treating the effluent, and appealed
the compliance order to the agency’s hearing board (Hearing
Board). In the hearing, PADER submitted a topographic map pur-
portedly showing the disputed discharge areas and mine permit
boundaries. The Hearing Board ruled the map inadmissible under
the best evidence rule and the Frye rule for scientific evidence. Id.
at *3. Because PADER had no other evidence with respect to the
location of the discharges, the Hearing Board ruled that PADER
had not established that the discharges were located within the
permit boundary or hydrogeologically related to the mining opera-
tion. Accordingly, the operator could not be held liable for the
discharges. PADER appealed this ruling to the Pennsylvania courts,
which affirmed the Hearing Board’s ruling.

After the Hearing Board’s ruling, PADER took no further
action with respect to the discharges and the operator stopped
treating the effluent. Shortly thereafter, OSM inspected the site
and concluded that the state’s enforcement actions were not ap-
propriate because, in its view, untreated discharges continued to
emanate from the mine permit area. Accordingly, OSM issued a
notice of violation (NOV) to the operator. Id.

The fundamental difference of opinion between the Hamilton

court and the IBLA revolved around the finality and effect of the
Hearing Board’s decision and the state court’s affirmation of that
decision. The IBLA viewed the discharges as ongoing violations
and concluded that merely because the Hearing Board had found
that PADER had not provided sufficient evidence to prove that the
prior discharges emanated from the mine permit area, the agency
was not precluded from proving that future discharges were oc-
curring within the permit boundary. Accordingly, in the IBLA’s
view, PADER’s failure to take further action was a failure to take
appropriate action, and OSM was justified in issuing an NOV.
172 IBLA at 106-07. In contrast, the Hamilton court viewed the
discharge as one violation. The court concluded that when the
Hearing Board determined that PADER had failed to establish a
connection between the discharge and the mining operations, the
matter was conclusively determined and PADER was precluded
from any further attempts to make that connection with respect to
future discharges. 2009 WL 690820, at *6 - *7.

At the heart of the Hamilton decision is the scope of federal
enforcement power under SMCRA in states with approved state
programs. The court was concerned that the IBLA’s approach
would allow OSM to ignore the finality of state adjudications and
conduct de novo reviews of those adjudications whenever it disa-
greed with the results. Id. at *10. The court concluded that OSM
does not have that power, but can only question the state adjudi-
cation under an arbitrary and capricious or abuse of discretion
standard. Because OSM did not attempt to show how the Hearing
Board’s decision was arbitrary and capricious or an abuse of
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discretion, the court concluded that the agency was bound by the
decision. Id.

On the other hand, SMCRA plainly treats every day of a
violation as a new violation, at least for purposes of penalty as-
sessment. 30 U.S.C. § 1268(a). Moreover, it appears to plainly
contemplate independent enforcement authority by OSM, even in
states with approved programs, by requiring that

When, on the basis of a Federal inspection which is car-
ried out . . . during Federal enforcement of a State pro-
gram . . ., the Secretary or his authorized representative
determines that any permittee is in violation of any re-
quirement of this chapter or any permit condition re-
quired by this chapter . . ., the Secretary or authorized
representative shall issue a notice [of violation] to the
permittee. . . .

30 U.S.C. § 1271(a)(3). While SMCRA also provides for 10 days’
advance notice to a state before conducting a federal inspection,
it makes clear that “[i]f . . . the State regulatory authority fails
within ten days after notification to take appropriate action to cause
said violation to be corrected or to show good cause for such fail-
ure . . ., the Secretary shall immediately order Federal inspection
of the surface coal mining operation. . . .” 30 U.S.C. § 1271(a)(1).
If OSM has independent evidence of a violation, then it is hard to
see how a state caused the violation to be corrected. The district
court suggests that a state hearing board’s decision finding the
state’s evidence inadequate to prove the violation is “good cause”
for failing to correct a violation and therefore prevents OSM from
offering independent evidence of a continuing violation. Under
this analysis, OSM’s only remedy is to show that the state’s
hearing decision, which was grounded on the finding that the
state’s evidence was not adequate, was arbitrary and capricious.
2009 WL 690820, at *10, *11. The result seems to put federal
enforcement at the mercy of mistakes made by the state during an
earlier instance of a violation. It will be interesting to see whether
the federal government files an appeal from this decision.

COURT UPHOLDS IBLA  DECISION REGARDING APPLICATION

OF THE “GROUP CLAIM”  RULE

A recent court decision from the U.S. District Court for the
District of Columbia addresses various discovery issues under the
Mining Law of 1872. In Ernest K. Lehmann & Assocs. v. Salazar,

602 F. Supp. 2d 146 (D.D.C. 2009), the court upheld an IBLA
decision ruling that six of the appellants’ mining claims were void
for lack of a discovery of valuable minerals under the mining law.
The underlying IBLA decision, United States v. E.K. Lehmann &

Assocs., 161 IBLA 40, GFS(MIN) 12 (2004), was summarized in
Vol. XXI, No. 3 (2004) of this Newsletter.

In reaching its decision, the district court discussed a number
of mining law issues, including the government’s burden to es-
tablish a prima facie case that the mining claim is invalid, the
limits on relying on geologic inference to establish a discovery,
the group claim rule, the marketability rule, and when, after a

withdrawal, a claimant will be allowed to reenter a claim to con-
duct additional exploration.

In Lehmann, the critical issue was application of the group
claim rule, which allows aggregation of claims to determine wheth-
er each claim within a claim block contains a discovery. The
claimant argued that because the disputed claims would be mined
in an open pit mining operation, all it need establish was that mine-
able minerals existed on the claims. The court upheld the IBLA’s
rejection of this assertion, adopting the IBLA’s conclusion that
under the group claim rule, mineralization exposed on a disputed
claim cannot be isolated and random, but must be shown to be
part of the valuable mineral deposit located within the adjoining
claims. 602 F. Supp. 2d at 158-59.

In reaching its conclusion regarding the application of the
group claim rule, the IBLA had discussed the question of whether,
to be considered valid, a claim that is included in a claim block
containing a valuable deposit must contain “cut-off grade” ore.
161 IBLA at 93. Although the IBLA asserted that the law does not
require an exposure of cut-off grade ore on each claim within a
claim block, it did not apply that rule in its analysis. Instead, the
IBLA chose to rest its decision on the conclusion that the miner-
alization found on the disputed claims was not part of the mineral
deposit located on other claims within the claim block. Id. In
upholding the IBLA’s decision, the district court noted the IBLA’s
discussion of the “cut-off” issue, but did not indicate whether
it endorsed the IBLA’s view of that issue. 602 F. Supp. 2d at
154-55.

COAL OPERATORS CAN SUE OTHER OPERATORS UNDER

SMCRA’S CITIZEN SUIT PROVISIONS

In Pinnacle Mining Co., LLC v. Bluestone Coal Corp., No.
5:08-cv-00931, 2009 WL 853983 (S.D.W.Va. Mar. 27, 2009), the
court, in what it characterized as a question of first impression,
ruled that a coal company acting as a landowner, and not a regu-
lated entity, can sue under the citizen suit provisions of the Sur-
face Mining Control and Reclamation Act (SMCRA), 30 U.S.C.
§ 1270(f). The Pinnacle decision dealt with a claim that the defen-
dant’s underground mining had unlawfully penetrated the safety
zone of an adjoining mine operator’s impoundment.

The decision addressed a motion to dismiss a number of
counts of the plaintiff’s complaint. One of those counts was a
claim for damages under section 1270(f), which allows suits for
damages arising from violations of SMCRA. In analyzing the
motion to dismiss, the court first distinguished the citizen suit pro-
visions of section 1270(a) of SMCRA that permit suits against the
United States. The court observed that when a coal operator at-
tempts to sue the United States under SMCRA, it is clearly doing
so as a member of the regulated industry. 2009 WL 853983, at *6.
Citing United States v. Gorman Fuel, Inc., 716 F. Supp. 991 (E.D.
Ky. 1989), the Pinnacle court observed that such suits could un-
dermine the agency’s enforcement authority, rather than enhance
it, and that the citizen suit provisions of SMCRA were not in-
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tended to allow a regulated entity to sue the government for vio-
lations of SMCRA. 2009 WL 853983, at *6. In contrast, the court
concluded that the scenario of a coal operator, acting as a land-
owner suing an adjoining coal operator for damages arising out of
a violation of SMCRA, does not raise the same policy concerns.
Accordingly, the court ruled that section 1270(f) should be read
to allow such suits. Id.

EIGHTEEN-YEAR DELAY IN PATENTING DECISION IS

UNREASONABLY DELAYED AGENCY ACTION

Byrd v. Jossie, No. 08-3054-CL, 2009 WL 348733 (D. Or.
Feb. 11, 2009), is an unusual decision in which a U.S. Magistrate
ruled that the Bureau of Land Management’s (BLM) delay in
processing a mineral patent application over an 18-year period
was “agency action . . . unreasonabl[y] delay[ed]” under the Ad-
ministrative Procedure Act. 5 U.S.C. § 706(1). Based on this con-
clusion, and despite the agency’s assurances that it was moving
expeditiously to finalize the mineral report necessary to make a
patenting decision, the Magistrate ordered BLM to either issue the
patent or initiate contest proceedings within 30 days of the court’s
order. 2009 WL 853983, at *13.

In 1990, Byrd filed his patent application, and BLM issued
the First Half Final Certificate promptly thereafter. Sometime
prior to 1992, a mineral examiner visited the site and took mineral
samples. BLM initiated a patent contest in 1997. In 2002, the
parties negotiated a stipulated order allowing BLM to take addi-
tional samples, provided that neither party would offer any further
samples as evidence in future proceedings. Based on the addi-
tional sampling, BLM mineral examiners issued a mineral report
in 2004, recommending that a patent be issued for the claims.
Based on that report, BLM asked that the contest proceedings be
postponed until the mineral report could be reviewed by a cer-
tified mineral review examiner, and indicated to the Administra-
tive Law Judge (ALJ) that this final review would take approxi-
mately one year. BLM reviewed the mineral report in 2005, which
resulted in a memorandum critical of the report; however, that
review was not revealed to the claimant or the ALJ. In 2006,
BLM moved to dismiss the patent contest, informing the ALJ that
the mineral report was still not finalized but would be by early
2007. Despite the stipulated order that no additional samples
would be produced in future proceedings, BLM notified Byrd by
letter dated March 12, 2008, that it would be conducting addi-
tional sampling on the claims. Id. at *1 - *4.

In reviewing this chronology, the Magistrate was concerned
about the BLM’s unexplained delay in not initiating the contest
proceeding until 1997, id. at *8 - *9, but focused on the delay
between the time of the 2005 memorandum that criticized the
mineral report and late 2007 when BLM informed Byrd that it
intended to conduct additional sampling. Id. at *9. The court
criticized BLM for doing nothing during this period to address the
issues raised in the memorandum and for not informing Byrd that
the mineral report had come under scrutiny. In the magistrate’s
view, the agency’s inaction during this time “weigh[s] overwhelm-
ingly” in favor of a finding of unreasonable delay. Id.

In addition to assessing the amount of delay involved, the
court also considered whether the delay was a product of bad
faith. Although the Magistrate did not make a finding that BLM

acted in bad faith, the Magistrate was critical of the agency’s
behavior, particularly the failure to inform the claimant that the
validity of the mineral report had come into question. Assessing
the BLM’s behavior, the court observed that “[t]here is evidence
in the record which could support the reasonable inference that no
decision will be made on Byrd’s patent application until the min-
eral report supports not granting a patent.” Id. at *11. In sum, the
Magistrate concluded that BLM’s “actions and inaction, in the
circumstances revealed in the record, are suspect” and weighed in
favor of a finding of unreasonable delay. Id. at *12.

“PLAIN LANGUAGE”  REGULATIONS NOT ALW AYS SO PLAIN

In 2003, BLM issued final mining claim rules which, ac-
cording to the preamble to the proposed rule, were designed to
“streamline” the regulations and rewrite them in “plain language
to make them easier for the public to use and understand.” 64
Fed. Reg. 47,023 (Aug. 27, 1999). BLM  further observed that
the changes were organizational only and not intended to make
any substantive changes in the meaning of the regulations. Id. at
47,026.

One of the revised regulations was the maintenance fee re-
fund regulation, which had previously provided that maintenance
fees are not refundable “unless the mining claim or site has been

determined, as of the date the fees were submitted, to be null and
void, abandoned by operation of law, or otherwise forfeited.” 43
C.F.R. § 3833.1-1(c) (1995) (emphasis added). In the 2003 rule,
this provision was rewritten to provide that BLM would refund
maintenance fees if “[a]t the time you paid the fees, the mining
claim or site was void.” 43 C.F.R. § 3830.22(b)(2) (2008).

In Reoforce, Inc., 176 IBLA 319, GFS(MIN) 4(2009), a min-
ing claimant attempted to rely on the revised “plain language”
regulations to claim a refund of maintenance fees paid on two
claim groups, arguing that both groups were null and void at the
time the fees were paid because the claims did not contain a dis-
covery at that time. Although many of the maintenance fees at
issue were paid at a time when the regulations did require that a
determination of invalidity had been made prior to the payment of
the fees, the claimant argued that the revised regulation was a
procedural one that had retroactive effect. Id. at 330.

IBLA rejected the claimant’s argument, ruling that the new
regulation must be read to include an implicit requirement that a
determination of invalidity had been made at the time the mainte-
nance fee was paid. In reaching this conclusion, the IBLA did not
directly address the claimant’s argument that there is no ambiguity
in the language of the new regulation and that, on its face, the
regulation does not require a determination of invalidity before a
refund will be made. Instead, IBLA observed that the agency had
long required a formal determination of invalidity before allowing
a refund and nothing in the 2003 rulemaking suggested an inten-
tion to depart from that longstanding practice and allow a claim-
ant to unilaterally determine that claims were void. Id. at 334. The
IBLA also observed that to hold otherwise would undermine the
purpose of the maintenance fee, turning it into a “refundable secu-
rity deposit.” Id.
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New Mexico, including the 427,275-acre Otero Mesa. Based upon
an exploratory natural gas discovery on Otero Mesa in 1997,
BLM began the process for amending the existing resource man-
agement plan to determine which public lands would be made
available for leasing and development. In October 2000, BLM
issued a Draft Resource Management Plan Amendment and Envi-
ronmental Impact Statement (Draft EIS) that recommended an
alternative that opened 96.9% of the plan area to development.
The Draft EIS also placed various restrictions on oil and gas de-
velopment including a no surface occupancy provision that al-
lowed surface disturbance on the Otero Mesa only within 492 feet
of existing roads (NSO restriction). BLM crafted the NSO re-
striction to protect the desert grassland community by “mini-
mizing the habitat fragmentation.” Following public comment, in
2003 BLM issued a Proposed Resource Management Plan Amend-
ment (PRMPA) and Final Environmental Impact Statement (Final
EIS). The PRMPA modified the preferred alternative under the
Draft EIS by eliminating the restriction on surface occupancy to
within 492 feet of existing roadways and instead limited distur-
bances to “any 5% of the surface area of a leased parcel at a given
time, regardless of location.” (Alternative A).

BLM adopted Alternative A without further environmental
analysis, based on its assumption that the same or less surface area
would ultimately be developed under either Alternative A or the
NSO restriction. The Tenth Circuit reasoned that the location of
the disturbances, not just the total area disturbed, affected habitat
fragmentation and the two proposals were therefore qualitatively
different. The court held that Alternative A was well outside the
spectrum of anything BLM considered in its Draft EIS and re-
quired BLM to issue a supplement analyzing the impacts of that
alternative. 2009 WL 1119662, at *16.

The court also considered BLM’s refusal to consider two al-
ternatives that substantially restricted development, including an
alternative that closed the entire Otero Mesa. BLM did not con-
sider these alternatives based on the assumption that they violated
BLM’s multiple-use mandate under the Federal Land Policy and
Management Act (FLPMA). The court held that an alternative
that closes the mesa to development does not necessarily violate
the principle of multiple use, and the multiple-use provision of
FLPMA is not a sufficient reason to exclude more protective alter-
natives from consideration. Development is a possible use which
BLM must weigh against other possible uses, including conser-
vation to protect environmental values.  Id. at *20.

The court also rejected the arguments proposed by the en-
vironmental groups that BLM consider wilderness designation as
a proposed alternative. The court held that wilderness designation
controls all the possible surface uses, not only whether an area
may be leased for oil and gas development. Because the RMPA
did not govern all surface uses, it was permissible for BLM to
determine that a management option governing all surface uses
was outside the scope of the plan’s objectives. Accordingly, the
court held that the designation of wilderness study areas was rea-
sonably excluded from BLM’s analysis. Id. at *21.

The court also considered whether NEPA requires BLM to
produce an environmental impact statement analyzing the specific
environmental effects of an oil and gas lease on the Otero Mesa
before issuing that lease. The court stated that an “assessment of
all ‘reasonably foreseeable’ impacts must occur at the earliest
practicable point, and must take place before an ‘irretrievable
commitment of resources’ is made.” Id. at *26 (quoting 42 U.S.C.
§ 4332(2)(C)(v)). Applying this standard requires a fact-specific
inquiry.

In this case, the lease sale involved a 1,600-acre parcel adja-
cent to a parcel where a natural gas discovery had already oc-
curred. The court noted that considerable exploration had oc-
curred on parcels adjacent to the lands included in the lease sale,
a natural gas supply was known to exist beneath the lease sale
parcel, and a company had concrete plans for 30 wells and a
pipeline system for this area. The court concluded that the impacts
of the planned gas field were reasonably foreseeable prior to the
oil and gas lease sale. Therefore, the issuance of a lease that did
not contain any NSO stipulations required an analysis of the site-
specific impacts of the lease sale. Id.

D.C. CIRCUIT AFFIRM S ISSUANCE OF LEASES W ITHIN

NATIONAL PETROLEUM  RESERVE –  ALASKA

The Wilderness Society and several other organizations (Ap-
pellants) filed suit against the Secretary of the Interior challenging
the Secretary’s decision to conduct oil and gas leasing in the area
of the National Petroleum Reserve – Alaska (NPR-A). In The

Wilderness Society v. Salazar, 603 F. Supp. 2d 52 (D.D.C. 2009),
the U.S. District Court for the District of Columbia held that the
federal agencies complied with requirements of the National En-
vironmental Policy Act (NEPA) and dismissed Appellants’ chal-
lenges to issuance of the oil and gas leases.

The NPR-A covers 23.5 million acres in northern Alaska that
the federal government set aside for future oil supply. The area is
currently administered by the Secretary of the Interior. In 1997 the
Bureau of Land Management (BLM) initiated procedures under
NEPA to prepare a plan for oil and gas leasing on a 4.6 million-
acre tract within the NPR-A. The Secretary issued a Record of
Decision (ROD) on October 7, 1998, with respect to the Final En-
vironmental Impact Statement. In 1999 BLM concluded the first
sale of oil and gas leases under the ROD.

In addressing the various challenges raised by Appellants with
respect to the adequacy of the Environmental Impact Statement
(EIS), the court generally gave deference to the agency action and
held that the EIS adequately addressed Appellants’ issues. In par-
ticular, with respect to the site-specific analysis, the court held
that the rule of reason requires that consideration be given to the
practical limitations on the agencies’ analysis, such as the infor-
mation available at the time. The court noted that at the time the
EIS was prepared the federal agencies did not know the exact
location of exploratory wells, limiting their site-specific analysis.
Id. at 62. The EIS and the ROD state that further site-specific
analysis will be conducted prior to exploration in the planning
area, which covered over 4 million acres.

Appellants also challenged the lease sale based on BLM’s
violation of Executive Order 11,990 (EO 11,990), which provides
that each agency “shall avoid undertaking or providing assistance
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for new construction located in wetlands unless the head of the
agency finds (1) that there is no practical alternative to such con-
struction, and (2) that the proposed action includes all practicable
measures to minimize harm to wetlands which may result from
such use.” Exec. Order § 2a, 42 Fed. Reg. 26,961 (May 24, 1977).
The court held that BLM’s actions under EO 11,990 are review-
able under the Administrative Procedure Act. The court reasoned
that BLM’s decision to lease provided assistance for new con-
struction; therefore, EO 11,990 applies at this stage in the de-
cision-making process. The court held that the EIS satisfied the
requirements of EO 11,990 because it provided adequate analysis
of the effects of the proposed actions on wetlands in the various
sections involving water resources, vegetation, and waterfowl
habitat. 603 F. Supp. 2d at 71-72.

IBLA  REQUIRES INDIVIDUAL WELL M ETERING FOR

CBM  PRODUCTION

Devon Energy Production Company, L.P. (Devon) appealed
from a decision of the State Director of the Wyoming State Office
of the Bureau of Land Management (BLM) requiring Devon to
report coalbed methane (CBM) production from individual well
meter volumes. In Devon Energy Production Company, L.P., 176
IBLA 396, GFS(O&G) 5(2009), the Interior Board of Land Ap-
peals (IBLA) affirmed the BLM decision requiring measurement
based on individual well meter volumes, but held that BLM must
consider Devon’s request for a retroactive gas production meas-
urement variance. Id. at 411.

Devon operates CBM wells in Wyoming’s Powder River Ba-
sin. CBM is produced at low pressures and volumes. CBM is
gathered to a central delivery point where it is measured sepa-
rately at an individual wellhead meter, then delivered to a header
where it is commingled with gas from a number of other wells
located on federal, state, and private lands. Water vapor is re-
moved and the commingled gas is measured again by a sales me-
ter. BLM conducted production accountability audits for federal
communitized areas operated by Devon. The audits found that
Devon reported volumes to Minerals Management Service by
allocating the production measured at the sales meter, rather than
reporting volumes based on the metered individual well volumes,
and that there was a discrepancy between the two measurement
points. Id. at 401.

In September 2004, BLM issued a final decision ordering
Devon to report all federal gas production from each wellhead
meter and submit a plan for correcting all previously filed oil and
gas operations reports to reflect reporting from each individual
wellhead meter from the date of first production. In its appeal
Devon asserted that BLM approved, for production reporting pur-
poses, Devon’s proposed allocation method in which it commin-
gled production, measured commingled production at a sales me-
ter, and then allocated production back to individual wells. Id. at
404-05.

IBLA held that the record supports BLM’s conclusion that it
never approved Devon’s alternative measurement method. IBLA
found that BLM approved Devon’s request to measure production
off-lease but did not approve production commingling before
measurement. The operator must obtain BLM’s prior approval
both to measure production off-lease and to commingle produc-
tion. If BLM does not approve an application to commingle pro-

duction before measurement, the operator cannot commingle
production and use a measurement method that allocates the com-
mingled sales volume back to the individual wells for royalty
purposes. IBLA further held that BLM has authority to require
Devon to amend its prior reports to correct the production of
volumes for each well. Id. at 407-08.

Devon also argued for approval of its allocation measurement
method because it is more accurate and will not adversely affect
royalty income or production accountability. BLM asserted that
it cannot determine the accuracy of the allocation because it does
not have jurisdiction over meters for the non-federal wells that are
subject to Devon’s allocation method. The IBLA found that each
of Devon’s wells on state and private lands are within federally
approved communitization agreements, and therefore BLM has
authority to inspect the private and state well meters to ensure
compliance with federal regulations. Further, pursuant to Onshore
Order No. 5, a lessee desiring to use a measurement system dif-
ferent from that authorized may request a variance from the min-
imum standards. IBLA held that BLM must consider Devon’s
request for retroactive gas production measurement variance. Id.
at 411.

DISTRICT COURT AFFIRM S DENIAL OF PROCESSING

ALLOW ANCE

In Union Oil Company v. Reiger, No. 06-cv-00434-MSK-CBS,
2009 WL 890719 (D. Colo. Mar. 31, 2009), the U.S. District Court
for the District of Colorado affirmed the Minerals Management
Service (MMS) decision to disallow certain costs of processing in
determining the combined value of the residue gas and the gas
products resulting from processing the gas.

MMS audited Union Oil Company of California’s (Union)
royalty obligations for the years 1993 through 1996. During that
period, Union sold unprocessed gas to purchasers but did not
perform dual accounting. Union reported the sales price of the gas
on its royalty reporting forms. Union’s gas valuation did not in-
volve any allowances for transportation or processing, and Union
did not file any allowance forms with MMS. Upon being advised
by MMS that it was required to also report the value of the refined
gas, Union calculated the combined value of the residue gas and
the gas products resulting from processing the gas and subtracted
the various allowances permitted. Union concluded that the value
of the processed gas was less than the value of the unprocessed
gas and no additional royalty was due. MMS held that Union
could not deduct any of the costs allowed under the federal regu-
lations for treating the gas because the allowance forms were not
timely filed. As a result, the value of the processed gas and prod-
ucts exceeded the value of the unprocessed gas on which Union
paid royalties. MMS ordered additional royalty payments for the
period at issue. Id. at *1-2.

As part of its dual accounting obligation, Union must deter-
mine the value of the gas as if it had been processed. The court
held that if Union wanted to deduct a certain cost allowed by the
federal regulations in determining the valuation of the processed
gas, then Union had to timely file for permission to include these
allowances in the valuation of the royalty. Since the allowance
forms were not timely filed, the cost associated with such allowance
could not be included in the royalty valuation for the processed
gas. Id. at *3-4.
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continued from page 1

posed Final Plan and Final Environmental Impact Statement in
April 2007, which the Secretary of the Interior later approved.

The plaintiffs brought these actions primarily under the Outer
Continental Shelf Lands Act (OCSLA), 43 U.S.C. §§ 1331-1356a,
as well as under the National Environmental Policy Act (NEPA),
42 U.S.C. §§ 4321-4347, and the Endangered Species Act (ESA),
16 U.S.C. §§ 1531-1544. OCSLA establishes a multi-phased proc-
ess under which the Department leases Outer Continental Shelf
submerged lands for oil and gas exploration and development.
The statute requires that the Department create a five-year leasing
program, offer leases for sale under the program, and review and
approve exploration and development plans to ensure protection
of marine, coastal, and human environments. The court concluded
that the NEPA and ESA claims were not yet ripe, and ultimately
vacated the Program based on the Department’s failure to satisfy
OCSLA environmental review requirements. However, it is the
court’s analysis and ruling with respect to standing, and the cli-
mate change claims brought under OCSLA, that are most note-
worthy.

The thrust of the plaintiffs’ climate change claims was that
the Program violated OCSLA and NEPA because in approving
the Program the Department failed to consider the economic and
environmental costs of greenhouse gas emissions associated with
the Program, including the Program’s impacts on climate change
and the effects of climate change on the Outer Continental Shelf.
The court first examined the plaintiffs’ substantive and procedural
theories of standing before turning to the merits of the claims.

To support its substantive standing theory, the plaintiffs
claimed that the Department’s approval of the Program leads to
climate change that adversely impacts species and ecosystems in
the Outer Continental Shelf areas subject to the Program, which
in turn threatens plaintiffs’ use and enjoyment of these areas.
Framed by the court in another way, the plaintiffs essentially ar-
gued that absent the Program, the Outer Continental Shelf would
not be impacted by climate change associated with consumption
of fossil fuels produced under the Program. The court rejected this
theory of standing based on the test set forth in Lujan v. De-

fenders of Wildlife, 504 U.S. 55 (1992). To show standing under
this test, a party must establish that: (1) the claimed injury suf-
fered is personal and individual, not general; and (2) the action
being challenged caused the injury. The court held that the plain-
tiffs failed to satisfy either the injury or causation element of this
test. First, as to the claimed injury, the court found that the plain-
tiffs did not allege an individual harm apart from general harm
caused by rising global temperatures. For example, Point Hope
did not allege that the Program would cause actual damage or
adverse effects to its own territory, but only to the Outer Conti-
nental Shelf areas that are owned by the federal government. The
court also believed that the plaintiffs’ claim that climate change
may occur at some point in the Arctic as a result of the Program
was too conjectural or hypothetical for standing.

Second, with respect to the causation element, the court re-
jected the causal link alleged by the plaintiffs between the Pro-
gram, and its impacts on global temperatures, and the claimed

injury. The court noted that numerous interceding entities who
were not parties to this case, such as oil companies and consumers
of oil and gas products, were required to act in order to complete
the connection between the Program, climate change, and the
harm caused to plaintiffs’ interests. The court concluded that this
causal link was too tenuous to show causation for purposes of
attaining substantive standing.

The court next examined the procedural standing issue and
found that the plaintiffs adequately showed procedural standing
to proceed with their claims. In satisfying the standing require-
ments, the plaintiffs sufficiently demonstrated that the Depart-
ment’s failure to comply with a procedural requirement under
OCSLA injured plaintiffs’ interests. Specifically, the plaintiffs
showed that the Department improperly relied on an environ-
mental sensitivity study of the Program’s potential environmental
impacts that focused on shoreline but not offshore areas, that
plaintiffs’ enjoyment of indigenous animals within the Program
area was threatened as a result, and that setting aside the Program
would redress this injury.

Finding procedural standing existed, the court turned to the
merits of the climate change claims brought under OCSLA and
NEPA. The plaintiffs based their NEPA claims on the theory that
the Department failed to account for present and future impacts of
climate change on the Outer Continental Shelf areas and the con-
tribution to climate change of the consumption of oil and gas
produced under the Program. The court deemed the NEPA claims
not yet ripe for review due to the multi-stage nature of the Pro-
gram. At the time this action was brought, no lease sales had oc-
curred under the Program. The court concluded that until leases
are issued, the Department has not committed resources that will
adversely affect the environment, and therefore the Department’s
obligation to fully comply with NEPA has not yet matured.

Regarding the OCSLA climate change claims, the plaintiffs
alleged that the Department failed to account for environmental
costs resulting from consumption of fossil fuels extracted from the
Outer Continental Shelf and, in particular, for present and future
impacts of climate change on the Outer Continental Shelf. The
court rejected these theories based on the distinction between
production activities conducted under the Program, as compared
to activities that consume the oil and gas developed under the
Program. The court pointed out that under OCSLA, the Depart-
ment lacks the discretion to evaluate the global environmental
effects from post-extraction consumptive use of fossil fuels.
Rather, the court held that under OCSLA the Department need
only assess the environmental impacts of oil and gas leasing,
exploration, and drilling activities conducted under the Program
and assess those impacts on the localized areas subject to leasing
under the Program, not on the world at large. In short, the impacts
on climate change from society’s consumption of oil and gas pro-
duced under the Program is not part of the environmental assess-
ment the Department must conduct under OCSLA.

The ruling as to the climate change-based claims in this case
is important both to groups bringing such claims and to members
of the mineral industry operating under any leasing programs that
may be subject to such claims. The D.C. Circuit, as reviewing
court for most challenges to administrative agency actions, has
given notice that as to lawsuits challenging government actions
over alleged contribution to global warming, standing to bring
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such lawsuits and the underlying merits of the climate change
allegations will be scrutinized and arguably held to a rigid thresh-
old.

CLEAN AIR ACT SOURCE DETERM INATION DEVELOPM ENTS

On March 20, 2009, Shell Exploration & Production (Shell)
wrote to EPA Region 10 to withdraw its Outer Continental Shelf
minor source air permit application to conduct exploratory oil
and gas drilling activities utilizing the Kulluk drilling rig in the
Beaufort Sea. In response to Shell’s request, EPA terminated all
minor source air permitting activity for Shell’s proposed explora-
tory oil and gas drilling operations. Shortly after EPA originally
approved the permit, environmental parties filed a petition with
the Environmental Appeals Board (EAB) opposing the permit
on various grounds. http://yosemite.epa.gov/RIO/Airpage.NSF/
webpage/Outer+Continental+Shelf+(OCS).

In a September 14, 2007, opinion, the EAB remanded the
original permit back to EPA on the sole issue of explaining how
the Region determined the proper “stationary source” for purposes
of determining whether a Prevention of Significant Deterioration
(PSD) review was required. EPA Region 10 explained its ration-
ale in a February 20, 2008, Supplemental Statement of Basis,
which contained a thorough analysis of the proximity and degree
of interdependence between the proposed drill sites. See links at
http://yosemite.epa.gov/RIO/Airpage.NSF/webpage/Outer+
Continental+Shelf+(OCS). EPA Region 10 cited EPA’s January 12,
2007 memorandum from William L. Wehrum, Acting Assistant
Administrator, to Regional Administrators, “Source Determina-
tions for Oil and Gas Industries” (Wehrum Memo) to support its
final determination that the individual wells drilled pursuant to the
permit should not be aggregated into a single source. The en-
vironmental parties again appealed to the EAB, which had not
issued a decision before Shell submitted its request to withdraw
its permit application.

Shell’s voluntary withdrawal of its permit application prior
to the EAB’s final decision on this issue does not impair the anal-
ysis and clarifications set out in the Wehrum Memo or the memo’s
conclusion that stationary source determinations for oil and gas
operations should remain “a case-by-case decision considering the
factors relevant to the specific circumstances.” Wehrum Memo,
at 5, available at http://www.epa.gov/region7/programs/artd/air/
nsr/nsrmemos/oilgas.pdf. The Wehrum Memo continues to pro-
vide important clarifications for source determinations for the oil
and gas industry.

The oil and gas source definition policy contained in the
Wehrum Memo is being challenged in WildEarth Guardians v.

Johnson, No. 1:08-cv-02253, filed Dec. 31, 2008, which at the
time of this report was pending before the D.C. District Court. In
WildEarth Guardians, plaintiff is claiming that EPA failed to
meet its statutory duty to respond to plaintiff’s petition to object
to the Colorado Department of Public Health and Environment’s
(CDPHE) issuance of a Title V renewal permit for the continued
operation of a decades-old natural gas compressor station in
Colorado on the basis that the permit failed to aggregate hundreds
or even thousands of individual natural gas wells and the com-
pressor station into a single source for permitting purposes. This
case arose from an earlier WildEarth Guardians petition to EPA
objecting to the issuance by CDPHE of a renewal Title V permit

on the ground that CDPHE failed to adequately respond to Wild-
Earth Guardians’ comments. EPA granted the petition and CDPHE
responded to EPA’s order by amending the Technical Review
Document supporting its permitting decision. In doing so and
responding to WildEarth Guardians’ comments, CDPHE ultimate-
ly concluded that no changes to the renewal permit were war-
ranted. EPA subsequently did not object to the issuance of the
permit, and WildEarth Guardians filed a second petition seeking
the same relief as in the first, to which the agency has not re-
sponded. WildEarth Guardians then filed the current action.

Source determinations for the oil and gas industry continue
to be an important topic of discussion outside of the Title V
permitting process as well. In the preamble to EPA’s proposed
rule on mandatory reporting of greenhouse gas (GHG), EPA states

4that it is considering the mandatory reporting of fugitive CH  and
2 CO emissions from the onshore petroleum E&P sector, although

this sector is excluded in the proposed rule. “Fugitive emissions”
for oil and gas sectors are defined more broadly than in the normal
Clean Air Act context. EPA explained that it refrained from pro-
posing to include this segment “primarily due to the unique dif-
ficulty in defining a ‘facility’ in this sector and correspondingly
determining who would be responsible for reporting.” 74 Fed.
Reg. 16,448, 16,531 (Apr. 10, 2009). The Agency specifically
requested public comments on “viable ways to define a facility for
onshore oil and gas production and to determine the responsible
reporter” of GHG emissions. Id.

The Agency has also requested comments specifically “on the
merits and/or concerns with the corporate basin level reporting
approach under consideration for onshore oil and gas production.”
Id. As a potential approach for including onshore petroleum and
natural gas production fugitive emissions in the reporting rule,
EPA suggested requiring corporations to report emissions from all
onshore petroleum and natural gas production assets at the basin
level. Under this approach, all operators in a basin would have to
report their fugitive emissions from their operations at the basin
level. If EPA decides to utilize such a basin-level definition of
facility, the agency “may propose reporting of only the major
fugitive emissions sources; i.e., natural gas driven pneumatic valve
and pump devices, well completion releases and flaring, well blow-
downs, well workovers, crude oil and condensate storage tanks,
dehydrator vent stacks, and reciprocating compressor rod pack-
ing.” Id. If EPA decides to move forward with such an approach,
upstream oil and gas operators will face a significant burden in
complying with this rule.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

CONGRESS APPROVES M ASSIVE PUBLIC LANDS BILL

On March 30, 2009, President Obama signed the Omnibus
Public Land Management Act of 2009 (Omnibus Bill) that in-
cludes more than 160 individual bills. Pub. L. No. 111-11, 123
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Stat. 991. The Omnibus Bill was signed after months of congres-
sional debate regarding the measure and a hold placed on various
versions of the bill by individual senators. The Omnibus Bill was
eventually passed by both the House and Senate with bipartisan
support, but not without significant criticism by some Repub-
licans.

Important measures of the Omnibus Bill include designating
approximately 27 million acres of BLM-managed lands and other
areas as the National Landscape Conservation System (NLCS).
Id. §§ 2001-2003. NLCS includes 4.8 million acres of National
Monuments, 14 million acres of National Conservation Areas, 1.4
million acres of similar designations (such as Cooperative Man-
agement and Protection Areas, National Recreation Areas, Out-
standing Natural Areas, and Forest Reserves); 7.7 million acres of
Wilderness Areas, 13.8 million acres of Wilderness Study Areas,
and one million acres of Wild and Scenic Rivers. See NLCS
Summary Tables, available at http://www.blm.gov. Supporters of
the Omnibus Bill indicate that the NLCS designation will not alter
the current management of lands simply because of the designa-
tion, while opponents suggest that it will further limit multiple
uses on those lands.

In addition to the NLCS measures, the Omnibus Bill contains
three particularly interesting measures. First, the law includes a
measure from Senator John Barrasso of Wyoming that would
authorize non-federal interests to buy out oil and gas leases on 1.2
million acres of Wyoming range in the Bridger-Teton National
Forest. Pub. L. No. 111-11, §§ 3201-3203, 123 stat. 991. Second,
the law includes a provision that would designate 517,000 acres
of BLM-managed wilderness areas in the Owyhee Canyonlands
in Idaho. The measure also releases 199,000 acres of Wilderness
Study Areas to multiple use in Idaho. Third, the law creates sev-
eral individual Wilderness Areas that would protect up to 2
million acres, including: Wild Monongahela Wilderness Area in
West Virginia; Virginia Ridge and Valley Wilderness Area in
Virginia; Mount Hood Wilderness Area in Oregon; Copper Salmon
Wilderness Area in Oregon; Cascade-Siskiyou National Monu-
ment Wilderness Area in Oregon; North Fork Owyhee Wilderness
Area and Owyhee River Wilderness Area in Idaho; Sabinoso
Wilderness Area in New Mexico; Pictured Rocks National Lake-
shore Wilderness Area in Michigan; Oregon Badlands Wilderness
Area in Oregon; Spring Basin Wilderness in Oregon; Eastern
Sierra and Northern San Gabriel Wilderness Areas in California;
Riverside County Wilderness Area in California; Sequoia and
Kings Canyon National Parks Wilderness Area in California; and
Rocky Mountain National Park Wilderness Area in Colorado. Id.
Tit. I. In addition, the Omnibus Bill designates three new national
parks, authorizes additions to nine existing national park units,
includes numerous land exchanges and conveyances, designates
four National Historic Trails, and authorizes studies of additions
to four National Historic Trails (including additions to the Oregon
National Historic Trail, Pony Express National Historic Trail,
California National Historic Trail, and the Mormon Pioneer Na-
tional Historic Trail). The Omnibus Bill also designates three new
Wild and Scenic Rivers, including the Snake River headwaters in
Wyoming, and designates a Snowy River Cave Natural Conserva-
tion Area of about 3.5 miles of cave passages in Lincoln County,
New Mexico.

OBAM A ADM INISTRATION AND CONGRESS M OVE TO

RESTORE ENDANGERED SPECIES ACT PROTECTION

As reported in Vol. XXVI, No. 1, at 6 (2009) of this News-

letter, the United States Fish and Wildlife Service (USFWS) is-
sued a final rule amending the regulations governing interagen-
cy cooperation under the Endangered Species Act of 1973, as
amended (ESA). The final regulations issued on December 16,
2008, modify the consultation requirement to provide federal land
managers the authority to determine whether consultation is re-
quired. On March 3, 2009, President Obama issued a Memoran-
dum for the Heads of the Executive Departments and Agencies
requesting the Secretaries of the Interior and Commerce to review
the regulation issued on December 16, 2008, and determine whether
to undertake new rulemaking procedures with respect to consulta-
tion and concurrence processes that will promote the purposes of
the ESA. 74 Fed. Reg. 9753 (Mar. 3, 2009). Until such review is
completed, the Presidential Memorandum further requires the
heads of all agencies to exercise their discretion under the regu-
lations as issued on December 16, 2008, to follow the prior
longstanding consultation and concurrence practices involving the
USFWS and the National Marine Fisheries Service (NMFS). Un-
der the rules in effect prior to December 16, 2008, federal agen-
cies were required to consult with the USFWS or NMFS in ac-
tions that would have “effects” on species listed as endangered or
threatened under the ESA. In effect, the Presidential Memoran-
dum restores the consultation requirement as it existed prior to
December 16, 2008.

On May 4, 2009, the Secretaries of the Interior and Com-
merce acted on the President’s request and issued final regulations
restoring the consultation process in effect prior to December 16,
2008. 74 Fed. Reg. 20,421 (May 4, 2009) (to be codified at 50
C.F.R. part 402). The Department of the Interior and Commerce
were able to act so quickly because in the Omnibus Appropria-
tions Act, 2009, Congress authorized, but did not require, the
Secretaries of the Interior and Commerce to withdraw or reissue
the rule “. . . without regard to any provision of statute or regu-
lation that establishes a requirement for such withdrawal. . . .”
Pub. L. No. 111-8, Div. E, § 428, 123 Stat. 524, 749. In effect, the
Omnibus Bill provided the authority for the Secretaries of the
Interior and Commerce to expeditiously withdraw the regulations
issued on December 16, 2008, and for reinstatement of the regu-
lations in effect prior to that date without an extensive rulemaking
process. The rules issued in December 2008 would have had the
primary effect of narrowing the circumstances when federal agen-
cies are required to engage in formal consultation, as that term is
defined in the ESA and its implementing regulations, with the
USFWS and the NMFS. The final rule issued and became effec-
tive on May 4, 2009, although both Commerce and Interior will
accept comments on the final rule until August 3, 2009.

GRAY WOLF DELISTED AGAIN

On April 2, 2009, the U.S. Fish and Wildlife Service (USFWS)
issued two regulations regarding the status of the gray wolf under
the Endangered Species Act of 1973, as amended (ESA). 74 Fed.
Reg. 15,123 (Apr. 2, 2009). The USFWS identified a distinct
population segment (DPS) of the gray wolf (Canis lupus) in the
Northern Rocky Mountains of the United States and revised the
List of Endangered and Threatened Wildlife by removing gray
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wolves within the Northern Rocky Mountain DPS boundaries,
except in Wyoming. The Northern Rocky Mountain gray wolf
DPS encompasses the eastern one-third of Washington and Ore-
gon, a small part of north-central Utah, and all of Idaho, Montana,
and Wyoming. Current estimates by the USFWS indicate the
Northern Rocky Mountain DPS contains approximately 1,639
wolves, including 846 in Idaho, 491 in Montana, and 302 in Wyo-
ming. These numbers are about five times higher than the mini-
mum population recovery goal and three times higher than the
minimum breeding pair recovery goal. The USFWS determined
that the best scientific and commercial data available demonstrate
that the Northern Rocky Mountain DPS is not threatened or
endangered throughout all of its range, but that the Wyoming
portion of the range represents a significant portion of range
where the species remains in danger of extinction because of
inadequate regulatory mechanisms. The USFWS previously ap-
proved management plans and regulations in Montana and Idaho
that the agency believes are sufficient to protect gray wolf popu-
lations. The USFWS continues to believe the Wyoming State Plan
does not provide adequate protection for the gray wolf because it
would identify the gray wolf as a predator outside of the Greater
Yellowstone ecosystem. The rule became effective on May 4, 2009.

Also, on April 2, 2009, the USFWS identified and delisted
the Western Great Lakes DPS for the gray wolf. 74 Fed. Reg.
15,070 (Apr. 2, 2002). The Western Great Lakes DPS includes all
of Minnesota, Wisconsin, and Michigan, the eastern half of North
Dakota and South Dakota, the northern half of Iowa, the northern
portions of Illinois and Indiana, and the northwest portion of
Ohio. The USFWS took this action because the available data
indicates the DPS no longer meets the definitions of threatened or
endangered under the ESA. In Minnesota, Wisconsin, and Michi-
gan threats have been reduced or eliminated, as evidenced by a
population that is stable and increasing in size, and that greatly
exceeds the numerical recovery criteria established in the re-
covery plan. In the opinion of the USFWS, completed State Wolf
Management Plans provide sufficient protection and management
of the wolf population in the Western Great Lakes DPS. The rule-
making is in response to a lawsuit and a decision by the U.S.
District Court for the District of Columbia that determined the
USFWS delisting efforts for the Western Great Lakes DPS were
not sufficiently explained in the Administrative Record. The rule
for the Western Great Lakes DPS became effective May 4, 2009.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

EPA  AGAIN EXTENDS SPCC  RULE

On April 1, 2009, the Environmental Protection Agency (EPA)
again delayed the effective date of the final rule that amends the
Spill Prevention, Control, and Countermeasure (SPCC) regu-
lations promulgated in the Federal Register on December 5, 2008.
EPA is requesting public comment on whether further extension

of the effective date may be warranted. 74 Fed. Reg. 14,736
(Apr. 1, 2009). Prior to the rule, the effective date of the SPCC
regulations would have been April 4, 2009. 74 Fed. Reg. 5900
(Feb. 3, 2009). With the extension, the amendments will become
effective on January 14, 2010. The SPCC rule and amendments
clarify, tailor, and streamline certain existing requirements for
those facilities where owners or operators are required to prepare
and implement an SPCC plan to prevent discharge of oil or other
materials into or upon navigable waters of the United States or
adjoining shorelines from non-transportation and onshore oil and
natural gas production facilities. 73 Fed. Reg. 74,236, 74,286
(Dec. 5, 2008).

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS GENERAL ASSEM BLY ENACTS LEGISLATION

IM PACTING OIL AND GAS LAW  AND PRACTICE

The 2009 biannual session of the Arkansas General Assembly
enacted a number of bills which are of interest to the oil and gas
industry. The three most notable are Acts 389, 452, and 719. See

http://www.arkleg.state.ar.us.

Act No. 389 amends existing legislation to require that a
majority of the Arkansas Oil and Gas Commission (OGC) mem-
bers be experienced in the development, production, or transpor-
tation of oil or gas. The OGC has nine members, so a majority is
five. Previous legislation, enacted when the OGC had seven mem-
bers, required four to be industry-experienced.

Act No. 452 transfers certain authority to enforce the Natural
Gas Pipeline Safety Act of 1968 from the Arkansas Public Service
Commission to the OGC. Uniquely, Arkansas splits enforcement
of the federal legislation between these two state agencies. Under
the new act, the OGC gained jurisdiction over pipelines whose
owners are either gas production companies or affiliates of gas
production companies and not gas public utilities or affiliates of
gas public utilities.

Act No. 719 codifies the duty owed by an oil and gas lessee
to the lessor. The act defines the duty as that of a prudent opera-
tor, for the benefit of both lessor and lessee, who performs the
lease’s covenants in good faith. The act specifically provides that
the lessee is not a fiduciary with respect to the lessor.

ARKANSAS SUPREM E COURT AFFIRM S ITS PRIOR ADOPTION

OF THE DUHIG RULE BUT APPARENTLY OVERLOOKS SUBTLE

DISTINCTION IN PRIOR LAW

Sutton v. Sutton, No. 08-613, 2009 WL 567067 (Ark. Mar. 5,
2009) involved a warranty deed from parents to their son and
daughter-in-law. Prior to the conveyance, each couple owned 50%
of the surface and 25% of the minerals, with 50% of the minerals
outstanding in a prior grantor. The deed from parents to their son
and daughter-in-law purported to reserve a 50% mineral interest.
The son and daughter-in-law subsequently divorced. The son then
quitclaimed the interest to the daughter-in-law. That quitclaim
deed contained the same purported mineral reservation. The Ar-
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kansas Supreme Court affirmed a trial court ruling that the parents
reserved nothing to themselves because of the application of the
Duhig rule, first announced in the Texas decision Duhig v. Peavy-

Moore Lumber Co., 144 S.W.2d 878 (Tex. 1940) and adopted in
Arkansas (for warranty deeds only) in the case of Peterson v.

Simpson, 286 Ark. 177, 690 S.W.2d 720 (1985). The court rejec-
ted the appellants’ argument that, in this family context, evidence
of subjective intent was admissible to explain the deed.

The court then held that the one-half mineral interest in ques-
tion passed from the son in his quitclaim deed to the daughter-in-
law, in spite of the reservation language in the quitclaim deed.
That ultimate ruling seems inconsistent with prior Arkansas case
law. In Arkansas, the Duhig rule is dependent upon warranty. It
has specifically been held not to apply in the context of a quit-
claim deed. Hill v. Gilliam, 284 Ark. 383, 682 S.W.2d 737 (1985).
Therefore, it is this reporter’s opinion that while the parents’ war-
ranty deed was ineffective to reserve additional mineral interest,
the son’s quitclaim deed to his former wife should have effec-
tively reserved the one-half interest to the son, contrary to the
ultimate result reached by the court.

C A L I F O R N I A  —  M I N I N G

P A T R I C K  G .  M I T C H E L L

M E G H A N  M .  D U N N A G A N

M I C H A E L  J .  S H E R M A N

—  R E P O R T E R S  —

DRAFT CEQA  GUIDELINES ON GREENHOUSE GAS EM ISSIONS

TRANSM ITTED TO RESOURCES AGENCY TO BEGIN FORM AL

RULEM AKING PROCESS

In January 2009, the Governor’s Office of Planning and
Research (OPR) released draft California Environmental Quality
Act (CEQA) guidelines for analyzing and mitigating the potential
effects of greenhouse gas (GHG) emissions. OPR solicited public
comment, revised the draft guidelines, and transmitted the draft to
the Natural Resources Agency on April 13, 2009, for formal rule-
making. The Natural Resources Agency now has until January 1,
2010, to complete the formal rulemaking process in order to
certify and adopt OPR’s guidelines. The public will have the
opportunity to attend hearings and comment on the guidelines
during the formal rulemaking process. Once adopted, these guide-
lines will shape the review of environmental impacts associated
with GHG emissions as part of the CEQA process that occurs in
conjunction with mine permitting in California.

Volume XXVI, No. 1 at 9 (2009) of this Newsletter included
a summary of key provisions of the draft guidelines. Those basic
provisions remain essentially the same, although some clarifica-
tion was provided in response to public comments. The revised
draft instructs lead agencies to consider the following when asses-
sing the significance of a proposed project’s GHG emissions: the
extent to which a project may increase or reduce GHG emissions
as compared to the existing environmental setting; whether the
project’s emissions exceed an applicable threshold of signifi-
cance; and/or the extent to which the project complies with adopted
regulations or requirements to implement statewide, regional, or
local plans for reducing and mitigating GHG emissions. This re-

vised language allowing a comparison of post-project conditions
to the environmental baseline could be helpful for mining projects
in California, especially where a new mining operation can reduce
haul distances (and associated air quality impacts) by locating
sources closer to consumers of mined materials.

The revised draft also finessed the discussion of mitigation
for GHG emissions impacts. The revised section is more broadly
worded than the initial draft and requires lead agencies to consider
feasible mitigation, including: mitigation measures in an existing
plan or mitigation program; emissions reductions through project
design features and energy conservation measures such as those
in Appendix F; off-site measures including offsets; sequestration
measures; and mitigation measures from an adopted plan, ordi-
nance, or regulation.

A new proposed section discusses a framework for tiering
from programmatic level documents that analyze and mitigate the
effects of GHG emissions. Proposed revisions to the Appendix G
“checklist” include the addition of questions related to forest re-
sources and GHG emissions, as well as amendments to the ex-
isting traffic questions. The transmitted draft guidelines can be
found at http://www.opr.ca.gov/index.php?a=ceqa/index.html.

COURT OF APPEAL OVERTURNS COUNTY’S RELIANCE ON

M ITIGATION FEE ORDINANCE TO FULLY M ITIGATE

ENVIRONM ENTAL IM PACTS

California Native Plant Society v. County of El Dorado, 88
Cal. Rptr. 3d 530 (Cal. Ct. App. 2009) involved a challenge to El
Dorado County’s adoption of a mitigated negative declaration
(MND) for a project involving a medical facility, assisted living
facility, and retail shopping center. The court of appeal decision
upholding the challenge in favor of the petitioners relied in part on
the fact that mitigation fees under a county mitigation fee ordi-
nance were inadequate to presumptively establish full mitigation
necessary to support an MND. Although this decision does not
involve a challenge to a mining project under California’s En-
vironmental Quality Act (CEQA), mine operators and/or owners
who are engaging in or will engage in the CEQA process should
be aware of this decision when relying on fees to mitigate en-
vironmental impacts such as impacts to agriculture, endangered
and/or threatened species, and traffic.

Pursuant to a county mitigation fee ordinance, the county
allowed the applicant to pay mitigation fees in lieu of on-site mit-
igation for impacts to certain rare plant species on the applicant’s
site. The petitioners claimed in part that the mitigation fees did not
fully mitigate the environmental impacts to rare plants, which
meant a MND could not be adopted and instead an environmental
impact report should have been prepared. The court agreed with
the petitioners, noting that nothing in the county ordinance or the
county General Plan stated that in-lieu mitigation fees paid under
the ordinance would constitute full mitigation for impacts to rare
plants. The court held that fees under the ordinance could not
conclusively establish full mitigation of all impacts to rare plants
unless there had been some CEQA review as to the ordinance or
the fees were evaluated on a project-specific basis. Since the
county’s mitigation fee ordinance had never been reviewed under
CEQA, and the county had not evaluated the fees as applied to the
applicant’s specific project, the court decided against the county.
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The court also held that the county’s mitigation fee ordinance
was unsound because the county had never reviewed the fee level
after the ordinance was adopted in 1998. The mitigation fee ordi-
nance required the county to review the fee level on an annual
basis to ensure that the fee would adequately mitigate impacts to
rare plants. During the 10-year period of time after the adoption
of the ordinance, land values fluctuated greatly, which made the
relationship between the mitigation fee and the cost of mitigation
for the applicant’s project speculative. Therefore, the court deter-
mined that the county could not assume that payment of miti-
gation fees under the ordinance would adequately mitigate for
impacts to rare plants.

FOUR NEW  APPOINTM ENTS M ADE TO STATE M INING AND

GEOLOGY BOARD

On March 11, 2009, Governor Arnold Schwarzenegger an-
nounced the appointment of four new members to the California
State Mining and Geology Board (SMGB). The four new mem-
bers are Brian Baca, John Lane, Benjamin Licari, and Charles
Wyatt. Baca previously served on the SMGB from 2001 to 2005
and currently works as the chief of project planning in the de-
partment of planning and land use for San Diego County. Lane
has not previously served on the SMGB and is currently a prin-
cipal scientist for Chico Environmental. Licari previously served
on the SMGB from 1998 to 1999 and is currently the director of
geology and exploration for Granite Rock Company. Wyatt has
not previously served on the SMGB and is currently a regional
manager for Kleinfelder. More information on the appointees
can be found at: http://www.conservation.ca.gov/smgb/Misc/
Documents/release.pdf.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

DEW ATERING COALBED M ETHANE WELLS IS A BENEFICIAL

USE UNDER COLORADO WATER LAW , SUBJECT TO

ADM INISTRATION AND PERM ITTING BY THE STATE

ENGINEER’S OFFICE

In Vance v. Wolfe, 205 P.3d 1165 (Colo. 2009), the Colorado
Supreme Court ruled that coalbed methane (CBM) wells are sub-
ject to permitting, adjudication, and administration pursuant to the
Water Right Determination and Administration Act of 1969 (1969
Act), Colo. Rev. Stat. §§ 37-92-101 through -602 and the Colo-
rado Ground Water Management Act (Ground Water Act), Colo.
Rev. Stat. §§ 37-90-101 through -143. Several ranchers had filed
a declaratory judgment action in the district court, Water Divi-
sion 7, asking the court to determine the legal obligations of the
State Engineer and Division Engineer for Water Division 7 (col-
lectively the Engineers) regarding well permits and augmentation
plans when ground water is diverted for the purpose of CBM pro-
duction. The water court, and the Colorado Supreme Court, found
that CBM production is an appropriation for a “beneficial use”
and that therefore the Engineers cannot allow out-of-priority di-
versions for CBM production without a well permit and, where
necessary, a decree adjudicating an augmentation plan.

The court found that under the 1969 Act the use of water in
the CBM process is a “beneficial use.” The court stated that “the
CBM process ‘uses’ water—by extracting it from the ground and
storing it in tanks—to ‘accomplish’ a particular ‘purpose’—the
release of methane gas.” Id. at 1167. The court rejected the En-
gineers’ and Intervenor BP America Production Company’s argu-
ment that water used in CBM production is a nuisance rather than
a beneficial use. The court relied on several previous gravel cases
and stated that “the fact that the water used during the CBM
process may become a nuisance after it has been extracted from
the ground and stored in above-ground tanks . . . does not prevent
a finding that the water is put to a beneficial use.” Id.

The supreme court noted that the water court began with the
assumption, which had not been challenged, that the case involves
tributary water, citing Safranek v. Limon, 228 P.2d 975 (Colo.
1951), holding that all ground water is presumed to be tributary
until proven otherwise.

The court also rejected an argument that the Colorado Oil and
Gas Conservation Commission (COGCC) was the exclusive agen-
cy for regulating CBM wells. The court stated there was no spe-
cific provision in the Oil and Gas Conservation Act that exempts
oil and gas production from the 1969 Act or the Ground Water
Act, and the court declined to create such an exemption in this
case. The court found that while production of oil and gas is
subject to extensive regulation by COGCC, it is also subject to the
1969 Act and the Ground Water Act.

At the time this report was prepared, the time to petition for
rehearing in this case had not yet run. We will advise in a future
report if such a petition is filed.

CONDEM NATION RULE AND ORDER IN 1987  DID NOT COVER

OIL AND GAS BECAUSE THE CONDEM NATION STATUTE DID

NOT AUTHORIZE CONDEM NING M INERAL INTERESTS

In Gypsum Ranch Co., LLC v. Board of County Commission-

ers, No. 08CA0399, 2009 WL 1013286 (Colo. Ct. App. Apr. 16,
2009), the Colorado Court of Appeals overturned a summary judg-
ment the district court had entered in favor of the Colorado De-
partment of Transportation (CDOT) on the question of who owned
oil and gas rights under a parcel that had been condemned for
a highway in 1975. The Colorado Department of Highways, now
CDOT, had filed a petition in condemnation in 1975. The land-
owners disputed the value of the property, and in 1987 the district
court entered a rule and order awarding compensation for the “tak-
ing of said property and all interests therein.” The oil and gas op-
erator on the lands at issue had obtained oil and gas leases from
both Gypsum Ranch and CDOT.

The court quoted Colorado’s eminent domain statute, includ-
ing the following:

No right-of-way or easement acquired by condemnation
shall ever give the petitioner any right, title or interest

to any vein, ledge, lode, deposit, [oil, natural gas, or other
mineral resource] found or existing in the premises con-
demned, except insofar as the same may be required for
subsurface support.

2009 WL 1013286, at *2, quoting Colo. Rev. Stat. § 38-1-105(4)
(emphasis added) (in effect in 1975; material in brackets added
in 2008).
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The court of appeals concluded that CDOT was not statu-
torily authorized to condemn mineral interests when it condemned
the land for highway purposes. This conclusion applied regardless
of whether the interest condemned was a right-of-way or a fee
interest. The court noted that SB08-041 (signed Apr. 25, 2008,
effective Aug. 5, 2008) revised several of the condemnation stat-
utes. The court quoted the bill summary providing that the bill
clarified that a governmental entity acquiring an easement or
right-of-way “may only acquire interests in oil, natural gas, or
other mineral resources . . . to the extent required for subsurface
support.” 2009 WL 1013286, at *3. The court stated that the 2008
amendments show that the legislature does not, and never did,
intend for CDOT to condemn mineral interests, other than those
needed for subsurface support, when it acquires land for high-
ways.

At the time this report was prepared, the time to file a petition
for rehearing in this case had not yet run. We will advise in a
future report if such a petition is filed.

NEW  COGCC  RULES EFFECTIVE JULY 1  FOR FEDERAL LANDS

The Colorado Oil and Gas Conservation Commission delayed
the effective date for the recently enacted rules from May 1 to
July 1, 2009, for federal lands. We reported on the new rules in
Vol. XXVI, No. 1 (2009), of this Newsletter.

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

J O H N  M A R S H A L L

—  R E P O R T E R S  —

IDAHO SUPREM E COURT HOLDS THAT PARTIES SEEKING

M INING RIGHTS-OF-WAY M UST COM PLY WITH

CONDEM NATION PROCEDURES

In 2008, the Idaho Supreme Court examined the scope of the
right of an owner, locator, or occupant of a mining claim to es-
tablish a right-of-way over the land of another to access the
mining claim. Andrus v. Nicholson, 145 Idaho 774, 186 P.3d 630
(2008). The court held that rights-of-way for mining purposes
may be acquired through a statutory condemnation process, so
long as the requirements of the condemnation statutes are satis-
fied.

The Andruses sought to establish a right-of-way over neigh-
boring land containing a road historically used to access their
mining claims. When the neighbor denied access, the Andruses
sued, alleging the existence of a right-of-way pursuant to Idaho
Code Ann. § 47-901 and seeking to condemn a right-of-way under
Idaho Code Ann. § 47-903. 186 P.3d at 632. The court upheld the
district court’s dismissal of the action, finding that the Andruses
misinterpreted section 47-901 and were unable to satisfy the re-
quirements of section 47-903. Id. at 635.

Idaho Code Ann. § 47-901 provides:

The owner, locator or occupant of a mining claim,
whether patented under the laws of the United States or
held by location or possession, may have and acquire a

right of way for ingress and egress, when necessary in
working such mining claim, over and across the lands or
mining claims of others, whether patented or otherwise.

The court held that the Andruses’ claim that section 47-901
“grants a right of way for mining purposes . . .” was based on a
misinterpretation of the statute, which instead only “grant[s] the
owners, locators, and occupants of mining claims the right to ac-

quire through condemnation a right of way for mining purposes.”
186 P.3d at 634 (emphasis added).

With regard to the condemnation claim, the court held, “Con-
demnation under [Idaho Code Ann. §§ 47-901 et seq.] must be for
the purposes specified in Idaho Code §§ 47-902 or 47-903.” Id.

Section 47-902 entitles the owner, claimant, or occupant of a mine
or mining claim “a right of way, entry and possession for all the
uses and privileges for any road, railroad, tramway, ditch, canal,
flume, cut, shaft or tunnel, in, upon, through and across such other
lands or mining claims . . .” when necessary for the better working
of the mine or mining claim. Section 47-903 establishes the action
to condemn a right-of-way:

When the owner, claimant or occupant of any mine or
mining claim desires to work the same, and it is neces-
sary, to enable him to do so successfully and convenient-
ly, that he have a right of way for any of the purposes
mentioned in the foregoing sections, if such right of way
cannot be acquired by agreement with the claimant or
owner of the lands or claims over, under, through, across
or upon which he seeks to acquire such right of way, he
may commence an action in the district court in and for
the county in which such right of way, or some part
thereof, is situated, by filing a verified complaint con-
taining a particular description of the character and ex-
tent of the right sought, a description of the mine or
claim of the plaintiff, and of the mine or claim and lands
to be affected by such right of way or privilege, with the
name of the occupant or owner thereof. He may also set
forth any tender of compensation that he may have made,
and demand the relief sought.

In deciding the condemnation action, the court noted that
given the layout of the properties involved, the Andruses must
first cross the property of a third party who, the court found, had
a res judicata defense to the Andruses’ claims. 186 P.3d at 635.
Given these facts, the court held that condemning a right-of-way
crossing the defendants’ property still would “not enable the
Andruses to access or work their mining claims.” Id. Thus, the
purposes of Idaho Code Ann. §§ 47-902 & 47-903—both of which
focus on providing access to a mining claim—would not be
fulfilled by condemning a road across the property in question. Id.

In sum, Andrus clarified that owners, locators, and occupants
of mining claims in Idaho are not guaranteed a right-of-way over
private land to access their mining claims. Instead, condemnation
proceedings must be initiated, and no condemnation will be grant-
ed unless the requirements and purposes of the condemnation
statutes will be satisfied by such condemnation.
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K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

1924  CONVEYANCES OF “ALL COAL . . . TOGETHER W ITH

THE RIGHT TO M INE AND REM OVE SAM E” DO NOT INCLUDE

M ETHANE GAS CONTAINED W ITHIN THE COAL

Between 1924 and 1926 landowners in southeast Kansas
conveyed “all coal . . . together with the right to mine and remove
same” to Central Natural Resources, Inc. In 2004 two oil and gas
developers obtained oil and gas leases from the landowners,
drilled into the coal seams beneath their land, and began produc-
ing methane gas from the coal. When Central discovered that its
coal had been entered without its authorization, it brought suit for
trespass, conversion, and to quiet title to its coal and the methane
gas within its coal. The trial court held that Central did not own
the methane within the coal, and the parties were permitted to
pursue an interlocutory appeal focusing solely on the methane
ownership issue.

The Kansas Supreme Court, in Central Natural Resources,

Inc. v. Davis Operating Co., 201 P.3d 680 (Kan. 2009), affirmed
the trial court, holding that the conveyance of “coal” does not
encompass methane within the coal. Noting that methane was
viewed as a hazardous waste material at the time of the convey-
ances, the court found it would be unreasonable to think the coal
owner intended to obtain rights to the methane within the coal. Id.

at 688.

Central argued that just the opposite conclusion should be
drawn from the well-known hazards associated with methane
because, at the time of the conveyances: Central, as the mine op-
erator, was required by statute to manage the methane by destroy-
ing it through ventilation; coal in southeast Kansas was known to
contain methane and known to require special attention as part of
the deep mining process; employees of the coal grantee had been
killed and injured by methane in the grantee’s other southeast
Kansas coal mines; and it was generally known that gas was a
hazard and a problem in southeast Kansas coal mines. Central
argued that with this background, the parties would have intended
that the methane within the coal would have been included in a
grant of “all coal . . . together with the right to mine and remove
same . . . .” Id. at 690.

Central also  argued that when applying Kan. Stat. Ann.
§ 58-2202 to the conveyance, all doubts regarding the scope of
the conveyance should be resolved against the grantor and in
Central’s favor, as the grantee. Kan. Stat. Ann. § 58-2202 states,
in part: “[E]very conveyance of real estate shall pass all the estate
of the grantor therein, unless the intent to pass a less estate shall
expressly appear or be necessarily implied in the terms of the
grant.” Central argued that if the grantors desired to retain the
methane within the “coal” it conveyed, the burden was on the
grantors to clearly express their intent in that regard. The court
rejected this argument by first holding that Kan. S tat. Ann.
§ 58-2202 cannot apply to this sort of conveyance because it
conveys something less than the entire fee in the property. Ap-
parently Kan. Stat. Ann. § 58-2202 can no longer be used in

situations where the conveyance is of something less than the en-
tire fee. This brings into question prior Kansas Supreme Court
analysis where the statute was considered in interpreting convey-
ances of “minerals.” As an alternative ground for decision, the
court stated that even if the statute did apply to this conveyance,
it still would not assist Central because the grant of “coal” does
not suggest the grant of “methane.” 201 P.3d at 686.

The court was heavily influenced by the U.S. Supreme Court’s
analysis and conclusion in Amoco Production Co. v. Southern Ute

Indian Tribe, 526 U.S. 865 (1999), and, by negating the potential
effect of Kan. Stat. Ann. § 58-2202, achieves almost a “matter of
law” approach to what would otherwise be a factual inquiry. It
appears title examiners in Kansas can now safely conclude that a
grant of “coal” will not include the methane within the coal, un-
less the grant expressly addresses methane ownership and gives
it to the coal owner.

Editor’s Note: This reporter was a co-counsel for Central
Natural Resources, Inc. At the time of this writing, the tres-
pass issue remained to be resolved by the trial court.

PRIOR DEM AND REQUIRED TO SUPPORT CANCELLATION OF

UNDEVELOPED “DEEP RIGHTS”  UNDER KANSAS’ DEEP

HORIZONS ACT

The Kansas Legislature, in 1983, enacted what has become
known as the Kansas Deep Horizons Act, Kan. Stat. Ann.
§§ 55-223 to 55-229, to assist landowners in obtaining explora-
tion and development of portions of leased lands, held by pro-
duction, that lie below “the base of the deepest producing for-
mation as of the date of such action.” Kan. Stat. Ann. § 55-227.
The Act creates a presumption that “the lessee has breached and
violated such [implied or expressed] covenant [of reasonable
exploration or of reasonable development] insofar as it relates to
such subsurface part or parts of land” when the lessor presents
evidence: (1) there is currently no mineral production from the
deeper horizons; and (2) “initial oil, gas or other mineral pro-
duction on the lease commenced at least 15 years prior to the
commencement of such action . . . .” Kan. Stat. Ann. § 55-224.
The Act is designed to place the burden of proof on the lessee to
justify its failure to develop the deeper horizons once 15 years has
passed since the last new production (“initial” or “other”) from the
leased land.

The Kansas Court of Appeals examined application of the
Act in Lewis v. Kansas Production Co., 199 P.3d 180 (Kan. Ct.
App. 2009). The oil and gas lease covering the land was obtained
in 1972, and it has been held by production since that time. In
1994 the owner of the lease divided it into the shallow portion,
which apparently covered from the surface to the base of the
producing formation, and the deeper portion, which covered all
rights below the base of the producing formation. Kansas Produc-
tion Co. (KPC) is the successor to the deep rights. Lewis acquired
the surface and the lessors’ rights in the oil and gas lease in 2005.
No effort has been made to develop the deep rights.

In 2004 the Lowes, who were selling the land to Lewis, sent
KPC a demand to file a release of its deep rights under the oil and
gas lease. This was not a demand for development, but rather a
demand pursuant to Kan. Stat. Ann. § 55-201 (the Kansas proce-
dure for demanding release of expired or terminated oil and gas
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leases) that KPC clear the landowner’s title of its lease rights
because its lease had terminated. The trial court held that KPC
violated the Deep Horizons Act by failing to timely explore or
develop its portion of the lease and that pursuant to Kan. Stat.
Ann. § 55-226 the trial court could order the remedy of cancella-
tion. The issue on appeal was whether cancellation could be or-
dered when the lessor failed to make any prior demand for further

exploration or development. KPC argued the remedy should have
been conditional cancellation.

Kan. Stat. Ann. § 55-226 states:

If the court determines that the lessee has failed to com-
ply with such covenant, the court may grant the lessee a
reasonable time in which to comply, or the court may

issue an order terminating the lessee’s right to such

subsurface part or parts as are the subject of such ac-

tion. The court may enter such other orders as the in-
terests of the parties and equity may require.

(emphasis added). At common law, Kansas courts have equated
“cancellation” with a “forfeiture,” which should be avoided unless
the landowner lacks any other adequate remedy, such as damages.
The common law has also established that the lessee is entitled to
notice and an opportunity to cure any alleged breach of an implied
covenant. Therefore, it is generally held in Kansas that for a lessor
to be eligible for the remedy of outright cancellation of rights
under a lease for failure to further develop or explore, the lessor
must first demand compliance with the covenant, and provide the
lessee with a reasonable opportunity to respond to the demand.

The court of appeals reversed the trial court, focusing on
another section of the Deep Horizons Act that states:

This act shall not alter or affect substantive rights or
remedies under any such mineral leases under the com-
mon law or statutes of the state of Kansas. The evi-
dentiary presumption afforded by this act shall be cu-
mulative and in addition to all other substantive rights
and remedies in existence under the common law and
statutes of this state on the effective date of this act.

Kan. Stat. Ann. § 55-229. The court of appeals found: “K.S.A.
55-229 indicates that K.S.A. 55-226 is merely a codification of
the preexisting common-law remedy of cancellation with all of its
common-law requirements.” 199 P.3d at 184. The court then
concluded, holding:

Since there has been no compliance request, and no
evidence of abandonment or futility in requesting com-
pliance, cancellation is not appropriate. KPC’s actions
have been sluggish, but before the extreme remedy of
forfeiture could be imposed, under these facts, there
should have been a demand for compliance. Absent such
a demand, under these facts, KPC should be given a rea-
sonable time to comply with the lease.

Id. at 187.

In Kansas, because an oil and gas lease is classified as a
profit à prendre, rights under an oil and gas lease can be aban-
doned. Abandonment is a totally different concept from an im-
plied covenant. Abandonment is a property concept that applies
when an owner has the intent to abandon their property. The
“intent to abandon” is the critical inquiry. Although the court of

appeals in Lewis was momentarily confused by the relationship
between abandonment and an implied covenant, this confusion
was caused by the Kansas Supreme Court’s strained analysis in
Rook v. James E. Russell Petroleum, Inc., 679 P.2d 158 (Kan.
1984). In Rook the court gratuitously imputed an intent to aban-
don to the non-developing lessee.

Breach of an implied covenant is a purely contractual analysis
which requires that: (1) the obligation be defined (applying the
“prudent operator” analysis); (2) the lessee’s actions be compared
to the obligation; and (3) a determination be made whether there
is a breach. Once a breach is found to exist, as in this case, the
issue is still one of determining the appropriate contract damages.
The opinion in Lewis is consistent with a proper contract analysis
of the issue, even though the court must first apply the statutory
presumption created by the Deep Horizons Act to determine
whether the lease contract has been breached.

M I S S I S S I P P I  —  M I N I N G

W .  E R I C  W E S T

—  R E P O R T E R  —

WHETHER LIGNITE IS INCLUDED IN A M INERAL

RESERVATION REM AINS UNRESOLVED IN M ISSISSIPPI

The Vol. XXVI, No. 1 (2009) issue of this Newsletter re-
ported on Black Stone Acquisitions Partners I, L.P. v. Black,

No. 1:07CV9, 2008 WL 3335895 (N.D. Miss. Aug. 6, 2008) (un-
published), which involved whether the reservation of a one-half
interest in “all minerals” in a 1937 deed by the Federal Land Bank
of New Orleans included lignite. As reported, the trial court de-
nied a motion for summary judgment, holding that whether lignite
is included within a reservation of “all minerals” is a question of
fact to be determined by a jury considering the language of the
instrument, the circumstances, and the parties’ intentions. The re-
port observed that practitioners will be frustrated by the decision,
as it does not resolve the issue. The issue, unfortunately, will not
be resolved in this action as it has been dismissed as a result of
a settlement in which, for a monetary payment, the defendants
executed a conveyance to the plaintiff, Black Stone Acquisitions
Partners I, L.P. The amount of the cash payment and other terms
are confidential.

Mississippi courts may have another opportunity to decide
whether lignite is included within a grant or exception of “min-
erals,” as Mississippi Power Company is preparing to construct
and operate an Integrated Gasification and Combined Cycle power
generation facility in Kemper County, Mississippi, which will use
locally mined lignite and natural gas for generating electric power.
Completion is scheduled for 2013. Because by 1941 the bank had
foreclosed on 1,259,059 acres of land in Mississippi, it is likely
that one or more of the mineral tracts that will supply the pro-
posed plant will be subject to a Federal Land Bank of New
Orleans one-half mineral interest reservation. Federal Land Bank

of New Orleans v. Cooper, 200 So. 729 (Miss. 1941).
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N E W  M E X I C O  —  O I L  &  G A S

J O H N  N E L S O N

—  R E P O R T E R  —

OIL CONSERVATION DIVISION AND OIL CONSERVATION

COM M ISSION HAVE NO AUTHORITY TO ASSESS CIVIL

PENALTIES ADM INISTRATIVELY

The New Mexico Oil and Gas Act (the Act), codified at N.M.
Stat. Ann. §§ 70-2-1 to -38, generally governs oil and gas conser-
vation, exploration, production, and sale in New Mexico. The Act
contains broad grants of authority to the New Mexico Oil Con-
servation Division (Division) and the New Mexico Oil Conser-
vation Commission (Commission) to prevent waste, protect corre-
lative rights, and enforce the provisions of the Act. N.M. Stat.
Ann. §§ 70-2-6, -11 & -12. Among the powers granted to the
Division and the Commission is the power to “make and enforce
rules, regulations and orders, and to do whatever may be reason-
ably necessary to carry out the purpose of this act, whether or not
indicated or specified in any section hereof.” N.M. Stat. Ann.
§ 70-2-11A. The Act provides for various civil and criminal pen-
alties for violations of the Act, including monetary penalties.
N.M. Stat. Ann. §§ 70-2-22, -31 & -36. The Act also provides,

Whenever it shall appear that any person is violating, or
threatening to violate, any statute of this state with re-
spect to the conservation of oil or gas, or both, or any
provision of this act, or any rule, regulation or order
made thereunder, the division through the attorney gen-

eral shall bring suit against such person . . . for penal-
ties, if any are applicable, and to restrain such person
from continuing such violation or from carrying out the
threat of violation.” (emphasis added).

N.M. Stat. Ann. § 70-2-28 “The penalties provided in this sub-
section shall be recoverable by a civil suit filed by the attorney

general in the name and on behalf of the commission or the

division in the district court . . . .” N.M. Stat. Ann. § 70-2-31A
(emphasis added).

Believing it had the power under the Act to do so, the Com-
mission promulgated N.M. Code R. § 19.15.5.10 (the Rule) (for-
merly codified at N.M. Code R. § 19.15.14.1227), which, among
other things, gave the Commission and the Division the authority
to assess c ivil penalties against persons violating the Act or
any rule, order, or regulation issued thereunder. N.M. Code R.
§ 19.15.5.10B(2).

However, in Marbob Energy Corp. v. New Mexico Oil Con-

servation Commission, 2009-NMSC-013, 206 P.3d 135 (N.M.
2009), the New Mexico Supreme Court held that the Act requires
the New Mexico attorney general to file suit in district court in or-
der to impose civil penalties authorized by the Act. Accordingly,
the court held invalid that portion of the Rule pertaining to the
authority of the Commission and the Division to impose penalties
administratively. Currently, therefore, civil penalties may not be
imposed directly by the Division or the Commission. Instead, if
the imposition of a penalty is desired, the attorney general must
file suit in district court to obtain such relief.

The court’s opinion was delivered during the most recent
session of the New Mexico legislature. However, no legislation
was passed during the session giving the Division or the
Commis-sion the authority to assess civil penalties
administratively. Given the current political climate in New
Mexico with respect to the oil and gas industry, however, it
would not be surprising if such a bill is introduced in future
sessions of the legislature.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

NO ADDITIONAL GROSS PRODUCTION TAXES BASED ON

BARREL-BACK ARRANGEM ENT

In Oklahoma ex rel. Oklahoma Tax Commission v. Sun Com-

pany, Inc., 2009 OK 11, No. 103776, 2009 WL 349702 (Okla.
Feb. 10, 2009), Sun Company, Inc. (now Sunoco, Inc.) purchased
crude oil from producers under a so-called “barrel-back” arrange-
ment. Sunoco purchased the crude oil in the field paying Sunoco’s
field price for the oil, and transported the oil to a market center
where Sunoco sold the oil back to the producer for the price paid
by Sunoco plus transportation costs. The producers would then
sell the oil to third parties at the price set by the New York Mer-
cantile Exchange. Gross production taxes were paid on Sunoco’s
purchases at the lease based upon the field prices paid by Sunoco
at the point of purchase. The Tax Commission asserted that the
barrel-back arrangements were merely a scheme for producers to
sell the oil off-lease at a price higher than the prevailing field price
while basing taxes and royalties on the field price paid by Sunoco.
The Tax Commission asserted that this scheme required the com-
plicity of Sunoco as transporter, acting as an accomplice to tax
evasion not only by shipping the oil off-lease, but also by filing
misstated gross production tax returns based upon purchases at the
lease. As a consequence, according to the Tax Commission, Sunoco
bears joint liability with the producers for the additional taxes due.

Sunoco argued that it complied with the letter of the law by
reporting purchases based upon the price paid in the field and
paying taxes accordingly. According to Sunoco, the sale at the
lease ended the producer’s status as a producer for gross produc-
tion tax liability purposes, and thereafter the producer was just
another market buyer when repurchasing the oil at the market
center.

The Tax Commission relied upon a provision of the gross
production tax statute providing that, in the event the oil is not
sold at the time of production but “is retained by the producer,”
the tax on such oil not sold shall be paid by the producer. See

2009 WL 349702, at *2 (quoting Okla. Stat. tit. 68, § 1009).
Thus, under the Tax Commission’s theory, liability was deter-
mined by whether the producer had “retained” the oil at the time
of production. In concluding that there had been no such reten-
tion, the court gave the word “retained” its common meaning in
the ordinary sense of keeping or holding in one’s possession. The
court concluded that the producers, upon sale of the oil to Sunoco,
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parted with possession. Thereafter the oil was in Sunoco’s pipe-
line until it reached the market center. Thus, the oil was not re-
tained by the producers in the ordinary sense of the word.

The court acknowledged that the barrel-back transactions
provided an opportunity for the producers to market oil and obtain
a higher price than the field price upon which gross production
taxes were based. Acknowledging that the Tax Commission re-
garded this as a loophole to avoid taxation, the court refused to go
beyond what it found to be the literal meaning of the tax statute
and concluded that if the Tax Commission wished to close the
loophole, it should address its concerns to the Legislature. 2009
WL 349702, at *3.

LIM ITATION ON CHARGEABLE SALTW ATER DISPOSAL COSTS

In New Dominion, L.L.C. v. Mason, 2009 OK CIV APP 16,
No. 104334, 2008 WL 5726451 (Okla. Ct. Civ. App. Sept. 12,
2008), cert. denied Jan. 29, 2009, New Dominion force pooled
Mason, the owner of a 12.5% working interest in a common source
of supply (Unit). The Unit well was part of a project to produce gas
from the Misener-Hunton formation by dewatering the reservoir
to allow the gas to expand. Critical to the project was a large salt-
water disposal system owned by New Dominion. At the time of
the pooling hearing, the system was comprised of 16 saltwater dis-
posal wells serving over 100 producing wells. The Unit well was
the only well on the pooled drilling and spacing unit. All other
production wells and all disposal wells were located elsewhere.
New Dominion’s saltwater disposal system was interconnected,
such that all connected producing wells and saltwater from those
wells could access all disposal wells. New Dominion testified that
only two of those disposal wells, the Turner and the Pruitt, were
used to dispose of saltwater from the Unit well. New Dominion
charged a disposal fee of $.50 per barrel and testified at the pool-
ing hearing that that was what other participating working interest
owners in other units were paying for saltwater disposal under other
pooling orders. Mason objected to this fee and offered testimony
that, based upon the costs of drilling, completing, and equipping
the Pruitt and Turner saltwater disposal wells and allocating those
costs among the 18 producing wells that utilized those disposal
wells, the pro rata disposal costs were $.05 per barrel. Id. at *1.

The Corporation Commission noted that New Dominion did
not have an actual working interest ownership in the Unit and
treated New Dominion as having provided saltwater disposal ser-
vices as a third party. The Commission concluded it had no control
over the price charged by New Dominion for this service and could
only determine whether the charge was reasonable. The Commis-
sion found that $.50 per barrel was reasonable. Id. at *2.

Mason appealed the Commission’s order, contending that it
violated the pooling statute, Okla. Stat. tit. 52, § 87.1(e), which
stipulates that a “pooling order of the Commission shall make
definite provisions for the payment of cost of the development and
operation, which shall be limited to the actual expenditures re-
quired for such purpose not in excess of what are reasonable. . . .”
The court of civil appeals concluded that New Dominion’s lack
of a working interest ownership in the Unit had no effect on what
New Dominion could charge as a disposal fee. The court noted
that if New Dominion had subcontracted the saltwater disposal to

another entity for $.50 per barrel or had another entity been
designated operator and subcontracted the saltwater disposal
to  New Dominion, the court would have upheld the Commis-
sion’s approval of the charge. However, New Dominion was a
Commission-designated operator, not a third-party service pro-
vider. As such, it could not charge a fee for saltwater disposal in
excess of actual expenditures. The court remanded the case to the
Corporation Commission for a determination of actual expendi-
tures for saltwater disposal. 2008 WL 5726451, at *3.

S O U T H  D A K O T A  —  

O I L  &  G A S

M A X  M A I N

—  R E P O R T E R  —

LEGISLATION

TransCanada Keystone P ipeline is constructing a large
buried crude oil pipeline in eastern South Dakota. The pipeline
will transport crude oil from Canada to refineries in the United
States. TransCanada is also planning and permitting a second large
buried crude oil pipeline that will cross western South Dakota. In
response, legislation was introduced during the 2009 legislative
session to impose a fee of $0.02 per barrel of crude oil transported
by pipeline in South Dakota. S.B. No. 171, 84th Leg., 1st Sess.
(2009). The fee was to be used to create a crude oil pipeline com-
pensation fund for the reimbursement of “reasonable and neces-
sary costs for any corrective action in excess of ten thousand
dollars for a crude oil release. . . .” Id. § 3. The reimbursement
could include the costs of “third-party claims for crude oil re-
leases.” Id. Senate Bill 171 capped the compensation fund at $30
million. The bill died in committee.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

IN SOUTH TEXAS WELLBORE SABOTAGE CASE, TEXAS

SUPREM E COURT REVERSES WASTE AND BREACH OF

LEASE JUDGM ENTS; FRAUD CLAIM  SURVIVES

Exxon Corp. developed the O’Connor Field in Refugio County,
Texas under unusual oil and gas leases carrying a 50% royalty
obligation and requiring Exxon to prosecute a continuous drilling
and development program until the leased tracts were fully de-
veloped, with at least one well drilled and completed in each hori-
zon or stratum capable of producing for a specified number of
acres. Beginning in the 1950s, Exxon drilled 121 wells in the field
and produced large quantities of oil and gas for itself and the roy-
alty owners. As production declined, Exxon attempted to nego-
tiate a lower royalty rate. Unable to do so, Exxon began plugging
and abandoning the wells in 1989 despite its royalty owners’ writ-
ten warnings, at least with respect to some of the wells, that they
would sue Exxon if it plugged wells that could produce in paying
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quantities to the royalty owners. In 1993, after Exxon’s produc-
tion had ceased and its leases terminated, the royalty owners leased
part of the field to Pace W est Production, Ltd. (later known as
Emerald Oil & Gas Co., L.P.), which reviewed Exxon’s Railroad
Commission plugging reports before leasing. On attempting to re-
enter some of the plugged Exxon wellbores, Emerald encountered
problems such as cut casing, junk and contaminants in the holes,
and plugs in locations not listed in the plugging reports. It gave
the royalty owners a written status report on June 8, 1994, ex-
plaining that it had found junk in the holes and cut casing, and it
met with them on January 24, 1995, and explained more about the
damage to the wells caused by Exxon’s plugging techniques.

Concluding that Exxon had intentionally sabotaged the well-
bores, Emerald sued Exxon in July 1996, claiming (1) breach of
a duty to plug the wells properly, (2) breach of a duty to avoid
committing waste, (3) negligence per se in violating statutes and
administrative rules prohibiting waste, (4) tortious interference
with economic opportunity, (5) negligent misrepresentation, and
(6) fraud. The royalty owners intervened with similar claims in
August and September, 1996, and amended their petitions in Oc-
tober 1999 to add claims for breach of contract on the basis of
Exxon’s failure to comply with the leases’ development clause.
Exxon obtained summary judgment on Emerald’s waste and neg-
ligence claims and a directed verdict at trial on its remaining
claims. The trial court also directed a verdict for Exxon against
the royalty owners’ claims except for waste and breach of the lease,
on which the jury found for the royalty owners and awarded $5
million in actual damages and $10 million in punitive damages for
waste, as well as $3.6 million for breach of the lease. All parties
appealed, and the court of appeals reversed the summary judg-
ment and directed verdict against Emerald and affirmed the roy-
alty owners’ judgment. It also reversed the trial court’s directed
verdict against the royalty owners’ fraud claim. In Exxon Corp. v.

Emerald Oil & Gas Co., 52 Tex. Sup. Ct. J. 467, No. 05-1076,
2009 WL 795668 (Mar. 27, 2009), the Texas Supreme Court re-
versed the court of appeals on all except Emerald’s and the roy-
alty owners’ fraud claims; and in Exxon Corp. v. Emerald Oil &

Gas Co., 52 Tex. Sup. Ct. J. 462, No. 05-0729, 2009 WL 795760
(Mar. 27, 2009), it reinstated the summary judgment against Em-
erald’s severed claims for negligence per se and breach of duty to
properly plug the wells and not to commit waste.

Undoubtedly, the court’s most far-reaching decision was that
Emerald, as a subsequent lessee, had no standing to complain of
Exxon’s breach of statutory duties to plug the wells properly and
to not commit waste. Tex. Nat. Res. Code Ann. § 85.321, accord-
ing to its plain language, allows a party to sue for damages for
injuries resulting from another party’s violation of state laws pro-
hibiting waste or of a valid Railroad Commission rule or order,
thus clearly creating a private cause of action. Since it was not
clear whether only a concurrent owner may sue, or whether sub-
sequent interest owners might also maintain a cause of action, the
court looked to the statute’s predecessor and the surrounding con-
text for guidance. Focusing on language in the predecessor statute
indicating that the predecessor statute was not intended to infringe
on existing common law causes of action, the court observed that
a cause of action for injury to real property accrues when the in-
jury is committed, and does not pass to a subsequent purchaser
absent an express assignment. The court concluded that a sub-

sequent lessee, such as Emerald, could stand in no better position
absent explicit direction from the legislature. 2009 WL 795760 at
*4 - *5.

The court disposed of the royalty owners’ waste claims and
Emerald’s tortious interference claims on the basis of the two-year
statute of limitations. The royalty owners advised Exxon in writ-
ing in September 1990 that it would be committing waste if it
plugged wells, and in June 1994 Emerald informed the royalty
owners that it had discovered cut casing and junk in one or
more wells. By September 1990, therefore, the royalty owners had
knowledge of the facts underlying their breach of lease and waste
claims, and by June 1994 both Emerald and the royalty owners had
knowledge of the facts underlying their negligence and tortious
interference claims. The court noted that: “[c]auses of action ac-
crue when claimants are on notice of their injury and have the
opportunity to seek a judicial remedy.” 2009 WL 795668 at *4
(citation omitted). The tort claims brought by Emerald in July
1996 and those brought by the royalty owners in September 1996
were held to be time-barred.

Turning to the royalty owners’ claims that Exxon had breached
its obligation to fully develop the leases, the court emphasized the
express provisions of the leases. The leases specified that the lease
tracts would be deemed “fully developed” when, for a specified
number of acres, “at least one (1) well has been drilled and com-
pleted in each horizon or stratum capable of producing [oil and
gas] in paying quantities. . . .” Id. at *5. The royalty owners con-
tended that Exxon was obligated to produce all the reserves in
each zone capable of production. That obligation, the court ob-
served, appeared nowhere in the development clauses. Evidence
that further development potential existed when Exxon abandoned
its leases was no evidence that it failed to comply with the express
agreement to drill and complete the requisite number of wells.

Emerald’s and the royalty owners’ fraud claims were subject
to a four-year statute of limitations and were not time-barred like
their waste and negligence claims. To establish liability for any
fraud, the plaintiffs would have to prove that Exxon intended them
to rely on its plugging reports. The mere fact that the royalty own-
ers and subsequent lessees might rely on Exxon’s misrepresen-
tations in its plugging reports was insufficient to establish an in-
tent on Exxon’s part to induce reliance, contrary to the plaintiffs’
arguments. Instead, a claimant’s reliance must be especially likely
and justifiable, and evidence that reliance on false public informa-
tion as part of a general industry practice is insufficient as a matter
of law to prove intent to induce reliance. Here, there was some
evidence that Exxon knew of an especial likelihood that Emerald
would rely on its plugging reports. It knew the royalty owners
were negotiating with oil companies that might take over the
operation of the field, and Emerald had expressed an interest and
offered to purchase Exxon’s leases. Thus, Exxon had information
that would lead a reasonable person to conclude that there was an
especial likelihood that these plaintiffs would rely on its inac-
curate Railroad Commission filings. The trial court’s directed ver-
dict against the plaintiffs’ fraud claims was therefore error.
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NONRESIDENT DEFENDANT ACQUIRING TEXAS OIL AND GAS

PROPERTIES IN ALLEGED FRAUDULENT CONVEYANCE M AY

BE SUED UNDER LONG-ARM  STATUTE

A foreign corporation may be sued in a Texas court, the Tex-
as Supreme Court held in Retamco Operating, Inc. v. Republic

Drilling Co., 278 S.W.3d 333 (Tex. 2009), when its only contract
with the state was the acquisition of oil and gas properties located
there.

Retamco secured a default money judgment against Paradigm
Oil, Inc., a Texas corporation, and sought to collect it. During the
pendency of the litigation, Paradigm assigned certain producing
oil and gas properties located in Fayette County, Texas, and the
option to acquire another lease in Dimmit and W ebb Counties,
to others, among them Republic Drilling Company, a California
corporation affiliated with Paradigm. Retamco amended its peti-
tion to include claims against the assignees for violation of the
Uniform Fraudulent Transfer Act. Tex. Bus. & Com. Code Ann.
§§ 24.001 - .013. Republic filed a special appearance seeking
dismissal of Retamco’s claims against it on the basis that the Tex-
as court lacked personal jurisdiction over it. The assignment trans-
action had taken place entirely outside Texas. Republic argued
that it did not thereby have minimum contacts with Texas, and
that even if it did, Retamco’s cause of action did not arise from
those contacts. The supreme court disagreed.

The Texas “long-arm” statute, Tex. Civ. Prac. & Rem. Code
Ann. § 17.042, subjects defendants “doing business” in Texas to
the jurisdiction of the Texas courts, providing, among other things,
that a nonresident does business in Texas if he or she commits a
tort in whole or in part in the state. The broad language of the
long-arm statute, the court has previously held, allows it “to reach
as far as the federal constitutional requirements of due process
will allow.” 278 S.W.3d at 337 (citation omitted). The court’s only
inquiry thus became whether personal jurisdiction was achieved
under constitutional due-process analysis: had Republic, by ac-
quiring Texas oil and gas properties in an alleged fraudulent trans-
fer, established minimum contacts with the state, and would the
assertion of jurisdiction comply with traditional notions of fair
play and substantial justice?

A defendant establishes minimum contracts with a state,
according to the established jurisprudence, when it purposefully
avails itself of the privilege of conducting activities within the
forum state, thus invoking the benefits and protections of its laws,
the court observed. A nonresident’s contacts can give rise to either
specific or general jurisdiction. General jurisdiction arises when
the defendant’s contacts with the forum are continuous and sys-
tematic. Specific jurisdiction, alleged here, arises when (1) the de-
fendant purposefully avails itself of conducting activities in the
forum state and (2) the cause of action arises from or is related to
those contacts or activities.

Texas courts consider three issues in determining whether a
defendant purposefully availed itself of the privilege of conduct-
ing activities in the state. First, only the defendant’s contacts with
the forum are relevant, not the unilateral activity of another. Sec-
ond, the contacts relied upon must be purposeful rather than ran-
dom, fortuitous, or attenuated. Finally, the defendant must seek
some benefit, advantage, or profit by availing itself of the juris-
diction. In this case, Republic purposefully took an assignment of

Texas real property. Although it may not have entered Texas to
purchase the property, it reached out and created a continuing re-
lationship with Texas, allowing it to enjoy the benefits and pro-
tections of the forum’s laws. Republic was a willing participant in
the acquisition; its contacts were not the result of the unilateral
action of some third party. Lastly, Republic had sought a benefit,
advantage, or profit in Texas by acquiring the oil and gas prop-
erties. The assignment, the court pointed out, gave Republic valu-
able assets in Texas, including the right to enforce warranties and
covenants related to the real property. Id. at 338-340.

Further, the court held, the cause of action against Republic
arose from or was related to its contacts with the state. Republic
argued that the focus of the litigation would be on the assignment
that took place in California because the operative facts would be
whether reasonably equivalent value was given and whether the
assignment was taken in good faith. The assignment would indeed
be an operative fact, the court said, but so would the real property
itself; or at the very least the property would have a substantial
connection to the operative facts. Without an asset, no fraudulent
transfer could occur, and proof of transfer and value of the Texas
oil and gas interests would be essential to the analysis of the claim
against Republic. Republic, the court summed up, was alleged to
have received a transfer of Texas real property from a Texas resi-
dent, during the pendency of a Texas suit, for the purpose of de-
frauding the Texas resident. As a result of the transaction, assets
Retamco may have recovered from Paradigm were in Republic’s
possession. These contacts were sufficient to demonstrate that the
alleged tort occurred, at least in part, in Texas. Id. at 341.

The court finally determined, as constitutionally required, that
assertion of jurisdiction over Republic would comport with tradi-
tional notions of fair play and substantial justice, considering:

(1) the burden on the defendant; (2) the interests of the
forum state in adjudicating the dispute; (3) the plaintiff’s
interest in obtaining convenient and effective relief; (4) the
interstate judicial system’s interest in obtaining the most
efficient resolution of controversies; and (5) the shared
interest of the several States in furthering fundamental
substantive social policies.

Id. Those factors, the court found, weighed heavily in Retamco’s
favor. Retamco had an obvious interest in resolving the contro-
versy in Texas, since that is where it had begun the litigation.
Noting that Texas has a much greater interest than does California
in resolving controversies involving real property within Texas’
borders, and given that the prior litigation dealt with the property,
the court determined that it would be most efficient to continue to
use Texas as the forum to resolve the dispute. Id. Republic might
be burdened by litigating outside its home state, but these other
factors weighed heavily against this burden.

OW NER OF EXECUTIVE RIGHTS HAS NO DUTY TO LEASE

There is scant authority defining the duty, if any, owed by the
owner of executive rights to a non-executive mineral or royalty
owner to lease the concurrently owned land for oil and gas de-
velopment. The court in Veterans Land Board v. Lesley, No.
11-07-00034-CV, 2009 WL 147042 (Tex. App.—Eastland Jan. 22,
2009, pet. filed), seems to have held that there is no such duty
at all.
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The 4,100 acres in Erath County that became Mountain
Lakes Development was owned by Wyatt C. Hedrick and his wife,
Mildred Sterling Hedrick. In 1952 they conveyed the land to H.S.
Foster, reserving an undivided half interest in the minerals but
conveying Foster the exclusive right to execute oil and gas leases.
The Foster family conveyed the surface estate in 1998 to Bluff
Dale Development Corporation, a residential developer, reserving
an undivided 1/4 of the minerals “to which Grantors are now en-
titled,” but granting to Bluff Dale all of the executive rights. Bluff
Dale shortly thereafter conveyed all its interest in the property to
Bluegreen Southwest One, L.P., which proceeded with a residen-
tial subdivision development. Bluegreen executed and filed for
record declarations of restrictions and covenants, including a pro-
hibition against any drilling for oil or gas. It then sold homesite
lots to about 1,700 purchasers, typically by deeds making “any
and all restrictions, covenants and easements” exceptions to the
conveyance and warranty. In 2005 the non-executive mineral
owners sued Bluff Dale, Bluegreen, the subdivision property own-
ers’ association, and the individual lot owners, claiming, among
other things, breach of the duty of the owner of the executive rights
to lease for oil and gas development.

On appeal from summary judgments generally in favor of the
plaintiffs, the court of appeals first held, against the plaintiffs’ as-
sertions, that Bluegreen had conveyed the executive rights to the
lot owners. The court rejected the plaintiffs’ argument that by
making all restrictions, including the recorded prohibition against
drilling, exceptions to its conveyances, Bluegreen had expressed
the intent to reserve the executive rights. Bluegreen’s deeds did
not specifically mention the right to execute a lease or reserve the
executive rights, it reasoned, and a grantor may not reserve the
executive rights by implication. 2009 WL 147042 at *9.

Relying on In re Bass, 113 S.W.3d 735 (Tex. 2003), the
court of appeals then held that the owner of the executive rights
does not have an affirmative duty to lease the minerals. A breach
of the executive’s fiduciary duty to the non-executive only occurs,
the court declared, if the executive exercises the executive rights
and thereby acquires benefits it fails to fully share with the non-
executive owner. Neither Bluegreen nor the lot owners had exer-
cised the executive rights and therefore could not be liable. Blue-
green’s filing of the declaration of restrictions, indeed, showed
that it would not be exercising those rights. Id. at *11 - *12.

The court then reversed the trial court’s judgment that Blue-
green had breached a provision of the Foster family’s deeds to
Bluff Dale requiring notice to them of “any instruments dealing
with the leasing of the mineral rights” and generally “other mat-
ters affecting the minerals or royalty interests” by not informing
them of its filing of the restriction against drilling. Id. at *13.
Bluegreen was not a party to the deed and could have been liable
for breach of contract only if the notice provisions were covenants
running with the land. Covenants that run with the land generally
burden or restrict the use of the land, the court noted. Bluff Dale’s
covenants to provide copies of instruments were mere notice re-
quirements that did not burden or restrict the exercise of the exec-
utive rights, the court explained, and therefore did not run with the
land. The court did not attempt to explain why it makes sense to
infer that an executive owner who completely divests itself of title
would intend to remain bound to notify the non-executive of mat-
ters in which the executive owner is no longer involved.

The Foster family had also sued for reformation of their deeds,
alleging their agreement with Bluff Dale was to reserve a full 1/4
mineral interest, not just 1/4 of the minerals to which they were
“entitled” at the time of the deeds. The court of appeals held that
reformation of the deeds was barred by limitations. The statute of
limitations began to run when the grantors knew or should have
known, in the exercise of reasonable diligence, of the alleged mis-
take. Under the clear language of the deeds, according to the court,
they reserved only 1/4 of the grantors’ 1/2 mineral interest and
were not ambiguous. By reading the clear language of their deeds
to Bluff Dale, the grantors would have known they reserved only
a 1/8 mineral interest. As a matter of law, they should have known
of the mistakes in the deeds when they executed them in 1998,
and were barred four years afterward. Id. at *14 - *17.

The court finally upheld the defense of sovereign immunity
asserted by the Texas Veterans Land Board, a state agency that had
acquired title to some of the subdivision lots on behalf of veterans
to whom they would ultimately be conveyed. Although certain
types of declaratory judgment actions do not implicate sovereign
immunity, suits for damages or to adjudicate title require the state’s
consent. According to the court’s review of the pleadings, the
plaintiffs had sought to recover damages if the Veterans Land
Board owned the executive rights, and they had squarely placed
its title to the executive rights in issue when they asserted that
Bluegreen had not conveyed them. Id. at *17 - *21.

A petition for review was filed in the Texas Supreme Court
on May 18, 2009, and the court of appeals opinion has received
considerable attention. Given that the court seems to have read too
much into In re Bass in flatly holding that an executive owner has
no duty to lease, it is likely that more will be heard of this case.

LANDM AN W ITHOUT WRITTEN AGREEM ENT SHUT OUT OF

PROFITS ON BARNETT SHALE LEASING

Knowles v. Wright, No. 01-08-00546-CV, 2009 WL 723885
(Tex. App.—Houston Mar. 19, 2009, pet. filed), is a recent illus-
tration of the precept, sometimes attributed to Samuel Goldwyn,
that a verbal contract is not worth the paper it is written on.

According to Knowles, a landman, he approached Wright in
2003 and proposed a plan to acquire oil and gas leases in the
Barnett Shale gas reservoir area in north-central Texas and build
a business focused on Barnett Shale opportunities. Wright orally
agreed to be Knowles’s partner in the venture, he alleged, and in
exchange for his presenting the opportunity to Wright and pro-
viding consulting work agreed that Knowles would receive 50%
of Wright’s interest in the resulting business after Wright had re-
covered his costs. Wright formed a partnership, Westside Energy,
LLP, for which “several” Barnett Shale leases were acquired, and
then transferred the partnership’s assets to another entity, Westside
Energy Corporation, in exchange for stock and warrants. Accord-
ing to Knowles, Wright repeatedly promised that Knowles would
receive 50% of Wright’s stock in the corporation if Knowles would
continue to provide consulting services. After Knowles purpor-
tedly devoted nearly all his professional time and energy to the
project from 2003 through 2006 at a reduced rate of compen-
sation, Wright refused to honor his alleged promise to deliver
Knowles half of his interest in the corporation, and instead offered
him far less. Knowles sued to enforce the oral agreement and pur-
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sued an appeal from the trial court’s summary judgment against
him.

In order to be legally binding, the court began, a contract must
be clear, certain, and definite in its terms so that a court can un-
derstand what the promisor undertook. Where an essential term is
open for future negotiation, there is no binding contract. 2009 WL
723885 at *5. Here the court was unable to find any evidence of-
fered by Knowles of exactly what he was obligated to do and what
specific services he was required to provide, only that he was to
direct his best efforts toward building a business and to provide
consulting work at a reduced rate. This lack of definiteness,
the court held, was fatal to Knowles’s breach of contract claim.
Knowles could not establish the existence of an oral contract
simply by detailing the consulting services he actually provided,
however extensive. In response to Knowles’s argument that be-
cause Wright was experienced in the oil and gas industry it was
unnecessary for the parties to spell out the minutiae of Knowles’s
duties, the court pointed out that there was still no evidence of the
obligations of Knowles that Wright could have enforced if Knowles
had failed to perform. The contract was also unclear, moreover,
concerning what exactly Knowles would receive. Knowles himself
testified by deposition that the specific terms were a “moving tar-
get” as the business plan evolved, and precisely what costs Wright
could recover before Knowles would become entitled to his share
were never defined.

The court also held against Knowles that the record estab-
lished as a matter of law the lack of existence of a partnership
between Wright and Knowles. Id. at *9 - *10. Knowles admitted
that he had no control over the purported partnership’s business.
The entire financial risk was Wright’s, and Knowles had received
compensation for the services he allegedly contributed, albeit at
a reduced rate.

INTEREST AND FEE AW ARDS REJECTED IN ROYALTY

PAYM ENT CASE

The court in Headington Oil Co. v. White, No. 14-07-00050-
CV, 2009 WL 783338 (Tex. App.—Houston [14th Dist.] Mar. 26,
2009, no pet. h.), considered the trial court’s award of prejudg-
ment interest, expert witness fees, and attorney’s fees to royalty
owners who, frustrated that their royalty proceeds remained sus-
pended for years, had sued the well operators for payment.

White and Evans, the plaintiffs, owned with one Fortenberry
a nonparticipating royalty interest in the Luke Bryan Survey in
Chambers County. Headington purchased the producing leases
covering the Luke Bryan Survey in 1994 and distributed new divi-
sion orders crediting the plaintiffs and Fortenberry with a collec-
tive .003777 interest in production. Evans returned his division
order unsigned, accompanied by a letter stating that the interest
was instead .053571 of production, many times larger than Head-
ington’s figure. Headington responded by placing the Evans, White,
and Fortenberry interest in suspense while it sought to determine
the correct ownership. Headington seems not to have made much
progress by March 17, 1997, when White filed suit for nonpay-
ment of his share of the claimed royalty interest, followed shortly
by Evans. The litigation continued against Headington, Bruce
Gary, who was a subsequent operator, another producer, at least
two other claimants identified in a title report done for Heading-

ton, and Fortenberry’s family, until July 2005, when the plaintiffs
filed their seventh amended petition. In it they based their unpaid
royalty claims on a combined .01577116 royalty interest, con-
sistently with a title opinion that had by then been prepared for
Headington. Headington promptly stipulated to that interest and
deposited an amount based on it into the registry of the court. At
a bench trial on March 28, 2006, the trial court awarded the plain-
tiffs the royalties held in the court’s registry, as well as prejudg-
ment interest, attorney’s fees, and expert witness fees against
Headington and Gary, and dismissed the claims of other claimants
to the royalty who failed to appear. Headington and Gary appealed
the award of interest, attorney’s fees and expert witness fees.

The trial court had awarded prejudgment interest based on
Tex. Nat. Res. Code Ann. § 91.403, which provides that a payor
of oil and gas proceeds must pay interest when royalty is not paid
within a specified time frame. Under section 91.402(b), however,
payments may be withheld without interest beyond the time limits
when there is a dispute concerning title that would affect the dis-
tribution of payments. The purpose of these statutes, the court not-
ed, is to protect royalty owners from intentional payment delays
but to permit delays that result from legitimate title disputes. The
record showed that there had been a clear disagreement about the
plaintiffs’ fractional interest from the time Headington circulated
its division orders in 1993 until the parties stipulated in 2005 to
a much lesser interest than the plaintiffs had originally claimed.
The court rejected the plaintiffs’ argument that where there is no
disagreement that some royalty is due, a mere disagreement as to
the amount of the royalty interest is not a title dispute sufficient to
deny prejudgment interest. 2009 WL 783338 at *5.

The court also reversed the trial court’s award to the plaintiffs
of their fees paid to an accountant engaged as an expert witness.
Although the Texas rules of civil procedure allow the successful
party to a suit to recover court costs, it explained, these do not
ordinarily include expert witness fees. If the trial court taxes costs
other than those customarily taxed, it may do so only for good
cause stated on the record. Typically, good cause has meant that
the party to be charged unnecessarily prolonged the proceedings,
unreasonably increased costs, or committed some other offense.
Here, the trial court abused its discretion because there was no
finding or evidence in the record that the defendants had failed to
cooperate in discovery or abused the discovery process. Id . at
*6 - *8.

Headington and Gary also contended the plaintiffs were not
entitled to attorney’s fees, since they had abandoned their original
royalty claim and adopted the lower one found by Headington’s
expert and therefore were not to be regarded as “prevailing par-
ties.” The court disagreed that the plaintiffs could not recover at-
torney’s fees. Tex. Nat. Res. Code Ann. § 91.406, it pointed out,
provides that reasonable attorney’s fees are to be awarded “in any
final judgment in favor of the plaintiff” in a suit to collect pro-
ceeds of oil and gas. The plaintiffs had sued for and had been
awarded their unpaid royalty, albeit a lesser sum than they origi-
nally claimed, so that there was a judgment “in favor of” them.
The trial court had correctly, therefore, determined that they were
entitled to attorney’s fees. However, the court went on, a substan-
tial reduction in the amount of damages a trial court awards war-
rants a reconsideration of the amount of attorney’s fees awarded.
Id. at *11. In view of the reversal of the interest and witness fee
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awards and the resulting reduction in the plaintiffs’ aggregate
recovery, the court of appeals remanded the issue of the amount
of attorney’s fees to the trial court for a new determination.

OIL TEM PORARILY IN TANKS AT PIPELINE SYSTEM ’S TANK

FARM  NOT SUBJECT TO AD VALOREM  TAXATION

The Midland Pipeline System of interconnecting pipelines
transports crude oil produced in West Texas and eastern New
Mexico, ultimately to refineries in Texas and other states. A large
amount of oil passes through the tank farm where the system con-
verges near Midland, Texas. Although there is constantly a large
amount of oil in the tanks, it is not stored. Instead, the tank farm
facilitates the transportation of oil, and the time from the entry of
oil into a tank until it exits is from six to 72 hours. The Midland
Central Appraisal District included oil in the tanks as of January 1
of the years 2003 and 2004 in its ad valorem tax rolls, allocating
it among various oil companies shipping oil through the system.
The oil companies protested and ultimately brought suit, main-
taining that the oil was not taxable. In Midland Central Appraisal

District v. BP America Production Co., No. 11-07-00048-CV,
2009 WL 780456 (Tex. App.—Eastland Mar. 26, 2009, pet. filed),
the court of appeals agreed with the oil companies and the trial
court that it was not taxable under both the Commerce Clause of
the United States Constitution and the Texas property taxation
statutes.

The Commerce Clause grants Congress the power to regulate
interstate commerce, thus implicitly prohibiting state regulation
of interstate commercial activity beyond certain limits. U.S. Const.
art. I, § 8, cl. 3. The court first considered whether the oil at the
tank farm was in interstate commerce. Interstate commerce, the
court observed, “occurs when goods ‘have been shipped, or en-
tered with a common carrier for transportation to another State, or
have been started upon such transportation in a continuous route
or journey.’ ” 2009 WL 780456 at *3 (citation omitted). Here the
oil was injected into a common carrier, federally regulated pipe-
line and remained in the pipeline’s control until it reached one of
several refineries. Although the destination of the particular oil in
the Midland tanks at a given time could not be determined, over
90% of it was transported to refineries out of state. Even when
viewed as a massive constant presence, the oil in the tanks, like
the oil constantly present in the pipelines themselves, was in the
stream of interstate commerce. Although goods may cease to be
in interstate commerce if a stoppage is attributable to a business
purpose of the owner, a stoppage that is a necessity of the journey
or for the purpose of safety and convenience in the course of the
journey does not interrupt the continuity of transit. Here the
stoppage of oil at the tank farm was not related to a business pur-
pose of the oil’s owner but was necessary to the operation of the
pipeline system. It therefore did not remove the oil from interstate
commerce. Id. at *5 - *6.

A state tax on interstate commerce does not always violate
the Commerce Clause, the court continued. The tax may be valid
if it “(1) appl[ies] to an activity with a substantial nexus with the
taxing state, (2) [is] fairly apportioned, (3) [does] not discriminate
against interstate commerce, and (4) [is] fairly related to the ser-
vices provided by the state.” Id. at *6 (citations omitted). Here,
although the oil itself had a substantial nexus with Texas since
much of it was produced in the state and some of it was destined

for an in-state refinery, the activity being taxed had no such nexus.
That activity was the ownership of oil that was present but in
transit on January 1 in a tank farm that constituted an integral part
of an interstate, common carrier pipeline system. If the tax in this
case were upheld, the court reasoned, ad valorem taxes could po-
tentially be levied by any taxing authority on oil in transit but
located, at the time of assessment, in the portion of an interstate
pipeline system within the boundaries of that taxing authority. The
result would be an impermissible multiple burden on interstate
commerce.

Even if the oil were taxable consistently with the Commerce
Clause, its taxation was still, the court held, impermissible under
Tex. Tax Code Ann. § 21.02(a)(1). Under the Tax Code, property
is taxable by a taxing unit if it is located there on January 1 “for
more than a temporary period.” The oil sought to be taxed merely
traveled through Midland County in the pipeline system, and any
delay at the tank farm was temporary and was necessary only to
facilitate its continued transportation. Since the oil was only tem-
porarily located in Midland County, it had no taxable situs there.

U T A H  —  M I N I N G

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

ESTABLISHED M INING OPERATIONS RECEIVE PROTECTION

FROM  LOCAL LAND USE CONTROLS

Large mine operators that produce commercial quantities of
a mineral deposit will now receive protection from local laws and
ordinances that restrict the operation and further development of
the mine, unless the law or ordinance bears a direct relationship
to public health or safety. See S.B. 68, 58th Leg., 2009 Gen. Sess.
(Utah 2009), signed March 30, 2009, and effective May 12, 2009,
codified at Utah Code Ann. §§ 17-41-101 et seq. The protections
apply to a “vested mining use” that “existed or was conducted or
otherwise engaged in before a political subdivision prohibits,
restricts, or otherwise limits a mining a use.” Utah Code Ann.
§ 17-41-101(22). A “mining use” is defined broadly by statute
to include “the full range of activities” typically associated with
mineral development, but to qualify for protection, the activities,
(1) must be pursued under a large mine permit issued by the Utah
Division or Board of Oil, Gas and Mining, and (2) must have
produced “commercial quantities of a mineral deposit. . . .” See id.

§ 17-41-101(9) & (12). Mines that produce building stone, deco-
rative rock, landscaping rock, and consolidated rock used to pro-
duce sand, gravel, and other aggregates, do not qualify for pro-
tection under the statute. Id. § 17-41-101(10).

The land where a vested mining use occurs is known as a
“mining protection area,” which encompasses the “surface or sub-
surface land or mineral estate that a mine operator with a vested
mining use owns or controls.” Id. § 17-41-101(11). Local govern-
ments are required to “encourage the continuity, development, and
viability [of] . . . [a] mining use . . . within the area by not enacting
a local law, ordinance, or regulation that would unreasonably re-
strict a . . . mining use within the protection area unless the law,
ordinance, or regulation bears a direct relationship to public health
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or safety.” Id. § 17-41-402(1). In addition, zoning designations or
regulations that affect land within a mining protection area cannot
be changed without written approval from each mining operator.
Id. § 17-41-402(4).

With respect to vested mining uses, local governments are
now prohibited from using the mechanism of land use controls
(e.g., amortization, variances, conditional use permits, special ex-
ceptions) to terminate or restrict qualifying uses. See id. § 17-41-
402.5(1). The statute also includes a retroactivity provision, such
that variances, conditional use permits, special exceptions, and
other similar permits issued prior to May 12, 2009, cannot be used
to prohibit, restrict, or limit vested mining uses. Id. Local govern-
ments, however, may still require vested mining uses to comply
with “generally applicable, reasonable health and safety regula-
tions and building code. . . .” Id. § 17-41-402.5(2). In addition,
the claim that a mining use is “vested” can be challenged, but the
burden of proof lies with the party making the challenge, and clear
and convincing evidence must support a finding that the use has
not been established. Id. § 17-41-501(1)(b).

The statute does place certain administrative burdens on min-
ing operators. A mine operator must provide notice of the vested
mining use by filing a declaration, with a legal description of the
mining area, in the office of the county recorder where the mine
is located. Id. § 17-41-501(4). Mine operators have the right to
expand their vested use to any new land that is contiguous and
“related in mineralization” but prior to doing so, written notice
must be provided to the relevant local government body and a
public hearing must be held regarding the intended expansion. See

id. § 17-41-502. All surface owners in the expansion area must
also be notified of the public hearing. Id. Presumably, the hearing
would afford parties opposing expansion to introduce evidence
that the expansion will endanger the public health, safety, and
welfare. Id. In order to abandon a vested mining use, whether in
whole or in part, mine operators must file an appropriate declara-
tion with the recorder of the county where the abandoned land is
located. See id. § 17-41-503.

Vested mining uses also receive protection from nuisance
lawsuits. Under the statute, vested mining uses that comply with

federal and state law and regulations enjoy a presumption that the
mine operates under “sound mining practices,” such that those
practices are reasonable and thus cannot be considered a private
nuisance, or a public nuisance under Utah’s criminal code (i.e.,
Utah Code Ann. § 76-10-803). See id. § 17-41-403(3). Finally,
vested mining uses in operation for more than three years cannot
become a private or public nuisance “because of a subsequent
change in the condition of land within the vicinity of the vested
mining use.” Id.

CRIM INAL PENALTIES FOR OBSTRUCTING COM PETITIVE

M INERAL LEASE SALES

It is now a crime to place a bid in a competitive offering for
mineral and agricultural leases if the bidder has no intention of
paying for the leases. See H.B. 437, 58th Leg., 2009 Gen. Sess.
(Utah 2009), signed March 25, 2009, and effective May 12, 2009,
codified at Utah Code Ann. § 76-6-523. Under the new statute, a
person is guilty if they: (1) bid for a lease as part of the compe-
titive process for the lease, (2) do not intend to pay for the lease
at the time the bid is made, and (3) do not pay the lessor in full for
the lease as required by the lease agreement. A “competitive pro-
cess” includes any public auction or bidding process for the “ex-
traction or production of oil, gas, hydrocarbons, or other min-
erals” and the “production for commercial purposes of crops, live-
stock, and livestock products, including grazing. . . .” Id. The
offense is a third degree felony, and carries with it a minimum
$7,500 fine. The statute is broadly worded, and would seem to
include any competitive process, whether at the federal, state, or
local level, and state and federal prosecutors will likely attempt to
apply the new statute to future attempts to disrupt federal oil and
gas lease sales in Utah. The new law responds to the “monkey-
wrenching” of the December 2008 federal oil and gas lease auc-
tion held in Salt Lake City, at which an environmental activist
placed winning bids on 13 parcels with no intention of making
the payments. See “Utah Activist Disrupts Sale of Leases for
Drilling,” New York Times, Dec. 20, 2008, at A35.
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SURPRISE RULINGS: SM ALL M INER CERTIFICATIONS AND

ESTOPPEL AGAINST BLM

The U.S. District Court for the District of Colorado recently
overturned an order issued by the Interior Board of Land Appeals
(IBLA) and upended what seemed to be settled law in two areas:
the effect of filing a small miner certification after the regulatory
due date and when the government may be estopped from enforcing
laws and regulations. Miller v. U.S. Department of the Interior,
___ F. Supp. 2d ___, Civ. No. 08-cv-01641-WYD-CBS, 2009
WL 1975984 (D. Colo. July 7, 2009). Miller involved the ques-
tion of whether the Bureau of Land Management (BLM) has the
authority to invalidate a mining claim when the claimant filed
neither a maintenance fee nor a small miner certification by the
regulatory due date of September 1.

The maintenance fee statute provides an exemption from
payment of mining claim maintenance fees for “small miners”:

(1) The claim maintenance fee required under this sec-
tion may be waived for a claimant who certifies in

writing to the Secretary that on the date the pay-

ment was due, the claimant and all related parties—
continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

IBLA  REJECTS REQUEST TO POST BOND PURSUANT TO

STOCK-RAISING HOM ESTEAD ACT

The Bureau of Land Management (BLM) denied a request by
International Petroleum and Exploration Operating Corporation
(IPEOC) to post a bond under the Stock-Raising Homestead Act
(SRHA), 43 U.S.C. § 299(a), to cover its proposal to drill an explor-
atory gas well on unitized lands. In International Petroleum and

Exploration Operating Corp., 178 IBLA 1, GFS(O&G) 13(2009),
the Interior Board of Land Appeals (IBLA) affirmed BLM’s de-
termination that the SRHA does not authorize the use of a pri-
vately-owned road on SRHA patented lands for the purpose of
securing access to unitized lands that did not include the patented
tract.

IPEOC is the unit operator of the Found Soldier Federal Ex-
ploratory Unit (Unit) located in Fremont County, Wyoming. To
access the initial Unit well, IPEOC planned to use existing roads,
including a private haul road owned by Kennecott Uranium Com-
pany/Rio Tinto Energy America (Kennecott). Kennecott’s title to
the lands crossed by the haul road (Haul Road Tract) derives from
a patent issued pursuant to the SRHA. Patents issued under the

continued on page 4
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S T E V E N  E .  M A R L I N

—  R E P O R T E R  —

U.S. SUPREM E COURT CLARIFIES CLEAN WATER ACT

PERM ITTING PROCESS FOR DISCHARGE OF TAILINGS INTO

NAVIGABLE WATERS

The ongoing permitting saga at the Kensington Gold Mine
project north of Juneau, Alaska has seen during this past summer
a decision from the U.S. Supreme Court upholding the discharge
permit issued by the U.S. Army Corps of Engineers (Corps), the
resulting lift of stay by the Ninth Circuit to allow the mine project
to proceed, a written request from the U.S. Environmental Protec-
tion Agency that the Corps reexamine the permit (potentially de-
laying the project another eight months), and the Corps’ reissu-
ance of the permit. Coeur Alaska, Inc. v. Southeast Alaska Con-

servation Council, 129 S. Ct. 2458 (2009). This project and the
related federal court decisions have spotlighted the two distinct
permitting schemes governed by Federal Water Pollution Control
Act §§ 402 and 404 (Act or CWA), 33 U.S.C. §§ 1342 and 1344,
and the boundary separating EPA’s and the Corps’ jurisdictions
under the Act.

Coeur Alaska, Inc.’s proposed underground Kensington Gold
Mine will utilize the froth-flotation technique to remove minerals
from the mine’s crushed rocks. Under the current project plan, the
remaining “slurry,” consisting of a mixture of tailings and water,
would be disposed of into Lower Slate Lake approximately three

continued on page 6
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(A) held not more than 10 mining claims . . . ;
and

(B) have performed assessment work [other-
wise required] for the assessment year end-
ing on noon of September 1 of the calendar
year in which payment of the claim main-
tenance fee was due.

30 U.S.C. § 28f(d)(1) (emphasis added). Although the statute does
not expressly require that the small miner certification be filed by
a certain date, BLM’s regulations have long required that the cer-
tification be filed on or before September 1 of each calendar year.
43 C.F.R. § 3830.93(b).

The longstanding view of both BLM and IBLA is that failure
to file a certification by September 1 is not curable and results in
an automatic forfeiture of the claim. See Otto Adams, 155 IBLA 1,
GFS(MIN) 10(2001). In its unpublished order in Miller, IBLA
acknowledged the usual rule that a mining claimant’s failure to
comply with a regulatory requirement, which is not imposed
by statute, is a curable defect. Robert & Marjorie Miller, IBLA
2008-149, at 3. IBLA explained, however, that BLM’s small min-
er certification deadline is not just a regulatory requirement, but
also reflects the Department’s longstanding interpretation of the
statute as requiring the filing of the certification by September 1.
IBLA explained that this interpretation follows from the statute’s
requirement that maintenance fees be filed by September 1. Id.

Under the Department’s reasoning, if maintenance fees are re-
quired by September 1, the certification that would allow an ex-
emption from the requirement to pay fees must also be filed by
that date. 2009 WL 1975984, at *7-8.

The Colorado district court rejected IBLA’s reasoning. The
court acknowledged that IBLA has consistently ruled that a failure
to timely file a small miner certification is not a curable defect,
but cited IBLA’s inconsistency in characterizing the requirement
as an independent regulatory requirement or as a regulation re-
flecting the agency’s interpretation of the statute. Because of that
perceived inconsistency, the court concluded that it owed lesser
deference to IBLA’s conclusion and ruled that the maintenance
fee statute does not require that small miner certifications be filed
by September 1.

The court also overturned IBLA’s rejection of the claimant’s
estoppel argument. The court observed that in addition to the tra-
ditional elements required in establishing an estoppel against a
private party, a party seeking an estoppel against the government
must also establish that the government engaged in “affirmative
misconduct.” Id. at *9. The court agreed with the agency that the
six-month delay in informing the claimants that their certification
was untimely filed was not, in itself, affirmative misconduct.
Nevertheless, the court concluded that the agency’s acceptance of
several payments and filing fees made after the September 1 filing
date, when the claims were ostensibly void, was affirmative mis-
conduct and led the claimants to reasonably believe that their
claims were valid. Id. at *10. The court found that the claimants
detrimentally relied on the agency’s acceptance of their payments
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by expending substantial sums to further develop their claims.
Accordingly, the court ruled that the claimants had established the
elements of an equitable estoppel and that the agency was fore-
closed from declaring the mining claims void. Id. at *11.

IBLA  ADDRESSES M ULTIPLE M INERAL DEVELOPM ENT ISSUES

The Wyoming State Office of the Bureau of Land Manage-
ment (BLM) dismissed Bill Barrett Corporation’s (Barrett) protest
of the issuance of a two-year coal exploration license to BTU
Western Resources, Inc. (BTU). In Bill Barrett Corporation, 177
IBLA 214, GFS(MIN) 11(2009), IBLA affirmed the BLM dismiss-
al of Barrett’s protest, holding that Barrett failed to carry its bur-
den to demonstrate, by a preponderance of the evidence, that BLM
erred in its decision to issue the license. Id. at 226.

BTU owns and operates a large surface coal mine in Wyo-
ming. BTU filed a lease-by-application (LBA) proposing to lease
lands for purposes of expanding its current mining operations.
BTU filed an application for a coal exploration license covering
approximately 11,000 acres within the LBA (License Area). The
License Area is adjacent to BTU’s mine and includes the Porcu-
pine Coalbed Natural Gas Field operated by Barrett. Barrett oper-
ates 108 wells producing coalbed natural gas (CBNG) in the gas
field.

BTU sought approval to drill up to 48 exploratory coal core
holes in the License Area. Through the exploration license, BTU
intended to obtain data regarding the quality and quantity of coal
within the License Area. Barrett objected to issuance of the li-
cense, arguing that drilling the core holes would permanently
destroy production from its leases. Barrett contended that the high
permeability and porosity of the coal seam and the strong negative
pressure in the nearby CBNG wells would cause the pressurized
oxygen to migrate to the wells and halt CBNG production. Id. at
219. Barrett asserted that BLM was precluded from issuing a coal
exploration license to BTU because the core holes could not be
drilled without interfering unreasonably with Barrett’s production
under its senior oil and gas leases.

IBLA held that the mere presence of CBNG and the issuance
of oil and gas leases to Barrett for the lands at issue did not pre-
clude coal exploration, citing 43 C.F.R. § 3400.1(b) (presence of
prior leases does not preclude the granting of permits and licenses
for other minerals on the same lands with suitable stipulations for
simultaneous operations). 177 IBLA at 227. IBLA observed that
in deciding whether to issue an exploration permit, BLM must
ensure that its decision will not unreasonably interfere with opera-
tions conducted under the prior leases. In weighing the scientific
evidence and reports, IBLA concluded that Barrett failed to show
that it was more likely than not that oxygen contamination would
occur. Id. at 228.

IBLA also held that BLM adopted appropriate mitigation
measures for protecting Barrett’s wells. The license provisions
provided that BTU’s operations would not adversely affect or

unreasonably interfere with the CBNG operations. The license
also provided that BTU would be liable for damages and could be
ordered to shut down operations if those conditions were not met.
In addition, BLM provided for phased exploration, limiting the
drilling to only 10 core holes in the initial phase, after which the
situation would be assessed to determine the impact on the gas
operations. Id. at 231. IBLA held that these provisions constitute
a sufficient deterrent and an adequate remedy in the event of any
adverse effects or unreasonable interference. Id. at 232.

DIFFERING BURDEN OF PROOF STANDARDS IN M INING

CLAIM  CONTESTS

The California Desert Protection Act (CDPA) created the
Mohave National Preserve, withdrew the area from mining entry,
and transferred jurisdiction of the lands from the BLM to the Na-
tional Park Service. 16 U.S.C. §§ 410aaa-41 through 410aaa-59.
With respect to pre-existing mining claims, the CDPA provided
that the agency could not approve a plan of operations on claims
within the preserve without first determining the validity of the
claims. Id. § 410aaa-49(a). In United States v. Beverly Wiggles-

worth, 178 IBLA 51, GFS(MIN) 19(2009), IBLA addressed the
question of what burden of proof a claimant must satisfy to prevail
in such a validity determination.

The claimant argued that it need only satisfy the typical bur-
den of proof applied in mining claim contests, i.e., the claimant
need only overcome the government’s prima facie case by a pre-
ponderance of the evidence. Id. at 56. IBLA disagreed, conclud-
ing that contests under the CDPA are governed by the burden of
proof standards applied in contests filed in response to a patent
application. In the patent context, a claimant must rebut the gov-
ernment’s case and independently establish all prerequisites to a
finding of claim validity. IBLA observed that a lower burden of
proof applies in contests not associated with a patent application,
because such contests do not result in a determination of validity.
Id. at 57. Instead, such contests only result in a conclusion that the
claimant prevailed in overcoming the government’s case. IBLA
concluded that because contests initiated under the CDPA do
result in a final determination of claim validity, such contests must
be governed by the same standard applied in the patent context.

FEE AW ARDS IN M INING CLAIM  CONTESTS DEPEND ON

THE LOCATION OF THE CLAIM S

In Robert W. and Marjorie E. Miller, 177 IBLA 352, GFS(MIN)
16(2009), IBLA ruled that, except in the Ninth Circuit, claimants
who prevail in mining claim contests are not entitled to attorney’s
fee awards under the Equal Access to Justice Act (EAJA), 5 U.S.C.
§ 504. IBLA recognized that under binding precedent in the Ninth
Circuit, the attorney’s fee award provisions of the EAJA do apply
to mining contests. Disagreeing with the Ninth Circuit’s view of
the issue, IBLA concluded that no attorney’s fee awards can be
made in mining claim contests if the claims are located outside of
that circuit’s jurisdiction. 177 IBLA at 362.
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The EAJA requires an agency to award attorney’s fees in an
“adversary adjudication,” unless the adjudicating body finds that
the agency’s position was “substantially justified.” The EAJA de-
fines an “adversary adjudication” as an adjudication conducted
under the Administrative Procedure Act (APA), 5 U.S.C. § 554.
In turn, section 554 applies to certain adjudications “required by
statute.” 177 IBLA at 356.

In Collord v. U.S. Department of the Interior, 154 F.3d 933
(9th Cir. 1998), the Ninth Circuit observed that early interpre-
tations of section 554 of the APA extended its protections to hear-
ings required to satisfy the due process requirements of the U.S.
Constitution, even where such hearings are not expressly required
by statute. The Ninth Circuit reasoned that where such hearings
are mandated by the constitution, they are implicitly required by
the governing statute. The court concluded that a hearing is re-
quired in a mining claim contest because of due process constraints
and, accordingly, it is a hearing required by statute and subject to
the procedural requirements of section 554. Id. at 936. By ex-
tension, such a hearing is also subject to the attorney’s fees pro-
visions of the EAJA.

IBLA rejected this reasoning in Miller and adopted the ratio-
nale of an earlier IBLA decision addressing the question. Kaycee

Bentonite Corp., 79 IBLA 182, 91 I.D. 138, GFS(MIN) 51(1984).
In Kaycee, the Board concluded that the EAJA does not require
that attorney’s fees be awarded in mining claim contests because
no statute expressly requires that such hearings be conducted. 79
IBLA at 185. IBLA acknowledged that the procedural protections
of section 554 of the APA had been extended to include hearings
that are necessary to satisfy procedural due process rights, but
concluded that the EAJA should not be similarly extended. IBLA
reasoned that while constitutional concerns may require that the
APA be applied to hearings required by due process, those con-
cerns do not require an award of attorney’s fees under the EAJA.
The Board concluded that because the EAJA is a waiver of sov-
ereign immunity it should be strictly construed and not extended
by implication. Id. Because hearings held in mining claim contests
are not expressly required by statute, but are conducted solely to
protect due process rights, the Board concluded that the attorney’s
fee provisions of the EAJA did not apply. Id.

F E D E R A L  —  O I L  &  G A S
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SRHA convey only the surface estate and reserve to the United
States all coal and other minerals including the right to enter upon
the surface for all purposes reasonably incident to the mining or
removing of the minerals. IPEOC owns an interest in the federal
lease underlying the Haul Road Tract and the tract is committed
to the Unit. The mineral owner may exercise its rights of access
to the minerals reserved under an SRHA patent by obtaining ei-
ther the written consent of the patentee or an agreement to pay
damages for injury to crops or tangible improvements of the pat-
entee or, in lieu thereof, obtain bond to secure payment of dam-
ages to crops or tangible improvements of the patentee. Id. at 5.
IPEOC and Kennecott could not reach agreement for use of the
haul road. BLM denied IPEOC’s request to invoke the right-of-

access to the mineral estate reserved to the United States under the
SRHA.

Based upon the inclusion of the Mine Haul Tract in the Unit,
IPEOC asserts the right to post a bond under the SRHA to use that
portion of the surface of the Haul Road Tract as is reasonably
necessary to develop oil and gas in the Unit. IPEOC asserts that
since production from any portion of the Unit is production from
all of the Unit, the surface of any committed parcel can be used to
support that production. Id. at 7.

In rejecting IPEOC’s argument, IBLA focused on the statu-
tory authority granted by SRHA and held that the surface access
granted by the SRHA is limited to the right to enter and occupy so
much of the patented surface as necessary to prospect and remove
minerals severed from the surface estate when title was conveyed.

The fact that the reserved mineral estate is included in an
exploratory unit where no oil or gas has been discovered
does not independently create a right to burden SRHA-
patented lands with uses that apparently will benefit only
operations to discover or exploit minerals located on other
property contained within the exploratory unit.

Id. at 8-9.

BLM  DENIES A REQUEST TO TERM INATE A FEDERAL

EXPLORATORY UNIT

The Colorado State Office of the Bureau of Land Manage-
ment (BLM) denied a request by Gas Development Corporation
(GDC) to terminate the Mary Akin Federal Unit Agreement (Unit).
In Gas Development Corporation, 177 IBLA 201, GFS(O&G)
10(2009), the Interior Board of Land Appeals (IBLA) affirmed
the BLM decision, holding that the record supported BLM’s de-
termination that the Unit is capable of producing unitized sub-
stances in paying quantities, and that therefore the Unit should not
be terminated.

John E. Akin owned a fee tract (Akin Tract) within the Unit.
Akin executed a Ratification and Joinder of Unit Agreement and
also leased the Akin Tract to Atlantic Richfield Co. (ARCO) un-
der the terms of an Oil and Gas Lease dated December 18, 1982
(Akin 1982 Lease). A unit obligation well was completed on the
Akin Tract as a well capable of production in paying quantities.
Based upon this well, BLM approved an initial Participating Area
of approximately 410 acres effective July 12, 1983. In January
1998, Akin granted to Gas Development Corp. (GDC) a top lease
of the Akin 1982 Lease (Akin 1998 Lease). GDC thereafter ob-
tained a state court judgment that terminated the Akin 1982 Lease
based upon the breach of the duty to market. Id. at 204. GDC next
requested that BLM terminate the Unit based on the state court
ruling. GDC argued that since the only well in the Unit capable of
production is located on the Akin Tract and that tract is no longer
part of the Unit, the Unit terminated based on the loss of title pro-
visions under the terms of the Unit.

IBLA held that since the United States was not a party to the
state court proceedings, it was not bound by any of its rulings.
IBLA further held that “Federally-approved agreements that in-
clude Federal land are within the jurisdiction of BLM under Fed-
eral law, and parties challenging BLM decisions under such agree-
ments must exhaust their available administrative remedies.” Id.

at 207. While the Akin 1982 Lease may have terminated for pur-
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poses of the state law claims between the parties to that lease, it
does not follow that the federal unit terminates as a matter of
federal law. IBLA found that the loss of title provision under the
Unit did not apply because (1) there had been no failure to Akin’s
title to the unitized land, and (2) Akin executed a Ratification of
the Unit and committed his entire fee interest to the Unit. Id. at
210. Based upon Akin’s Ratification of the Unit, the subsequently
executed Akin 1998 Lease in favor of GDC was bound by the
terms of the Unit. IBLA also affirmed that the Unit continued in
effect based upon a well capable of production in paying quan-
tities, and GDC failed to present any evidence that the unit well
is not capable of production in paying quantities. Id. at 212.

TENTH CIRCUIT DISM ISSES QUI TAM  LAW SUITS FOR LACK OF

SUBJECT M ATTER JURISDICTION

Jack Grynberg (Grynberg) appealed a dismissal by U.S. Dis-
trict Court for the District of Wyoming of a large number of coor-
dinated qui tam cases that Grynberg had brought against numerous
natural gas pipelines and other companies involved in measuring
natural gas produced from federal or Indian lands. In In re Natu-

ral Gas Royalties, 562 F.3d 1032 (10th Cir. 2009), the Tenth Cir-
cuit affirmed the district court decision dismissing the qui tam

complaints for lack of subject matter jurisdiction under 31 U.S.C.
§ 3730(e)(4).

The False Claims Act imposes liability on any person who
“knowingly makes, uses, or causes to be made or used, a false
record or statement to conceal, avoid, or decrease an obligation to
pay or transmit money or property to the Government.” 31 U.S.C.
§ 3729(a)(7). The qui tam provisions of the False Claims Act
allow a private individual, known as a relator, to bring a civil
action on behalf of the government against such persons and to
share in any resulting government recovery. 31 U.S.C. § 3730(b)(1)
and (d). A relator’s action will be jurisdictionally barred if it is
based on allegations or transactions already in the public domain
unless the relator can show that he is an “original source” of the
information on which the allegations are based. 562 F.3d at 1039
(citing 31 U.S.C. § 3730(e)(4)(A)).

In June 1977, Grynberg filed a series of 73 lawsuits under the
qui tam  provisions of the False Claims Act and each complaint
accused the defendants named therein of utilizing several iden-
tified mismeasurement techniques to knowingly underreport or
cause others to underreport the heating content value of gas, or the
resultant underpayment of federal royalties. The cases were trans-
ferred as multi-district litigation to the federal district court of
Wyoming. The district court held that the claims were barred un-
der the False Claims Act because prior publicly disclosed allega-
tions of widespread mismeasurement were sufficient to set the
government on the trail of a fraud as to all defendants in the case
and Grynberg did not fit within the original source exception to
the public disclosure bar.

On appeal Grynberg does not dispute that there had been
public disclosure of mismeasurement fraud but argued that the qui

tam  complaint was not based upon these publicly disclosed allega-
tions. The Tenth Circuit held that each alleged mismeasurement
technique is not a separate claim of fraud but are rather interrelat-
ed parts of the alleged fraud of deliberately mismeasuring natural
gas volumes and misanalyzing gas heating content in order to
underpay royalties to the United States. The court further held that

the prior industry-wide gas mismeasurement disclosures in 1995
were sufficient to set the government on the trail of the fraud as to
all defendants. Because the public disclosure bar was triggered as
to all defendants, the qui tam  cases were barred for lack of subject
matter jurisdiction unless Grynberg could show that he was the
original source of the disclosed information. 562 F.3d at 1047.

The False Claims Act defines an “original source” as “an indi-
vidual who has direct and independent knowledge of the informa-
tion on which the allegations are based and has voluntarily pro-
vided the information to the Government before filing an action
under this section which is based on the information.” 31 U.S.C.
§ 3730(e)(4)(B). “Relator bears the burden of alleging facts es-
sential to show jurisdiction and supporting those facts with com-
petent proof.” 562 F.3d at 1045. The Tenth Circuit held that where
Grynberg did not provide the name of a defendant to the govern-
ment he cannot qualify as an original source as to the allegations
in his complaints about that defendant. As to the other defendants
about which Grynberg provided some information, the court ap-
plied a “substantiality” test wherein the court evaluates the re-
lator’s independently discovered information against the entirety
of the allegations on which a claim is based and sustains the re-
lator’s invocation of subject matter jurisdiction only if the con-
tribution in terms of the direct and independent knowledge was
substantial. Id. at 1046. The court held that Grynberg’s direct and
independent information as to each defendant was minimal in
comparison to the broad scope of the allegations against them and
did not meet the substantiality standard. Id. at 1047.

2TENTH CIRCUIT REVERSES DISM ISSAL OF CO  FALSE

CLAIM S ACT CLAIM S

Jack Grynberg appealed the decision of the U.S. District
Court for the District of Wyoming holding that his claims were
jurisdictionally barred by the first-to-file rule under the False
Claims Act. 31 U.S.C. § 3730(b)(5). In In re Natural Gas Royal-

ties Qui Tam Litigation, 566 F.3d 956 (10th Cir. 2009), the Tenth
Circuit reversed the district court decision holding that the first-to-
file bar does not apply when the current defendants are not parties
to the prior pending action.

Grynberg filed numerous qui tam  suits against natural gas
pipeline companies, including seven claims concerning the pro-

2duction of CO  alleging that the companies underpaid royalties by
2 2undervaluing the worth of the CO . The CO  claims were similar

to those asserted in the qui tam  action filed by different relators in
the previous year by a coalition of different interest owners (Coa-
lition Complaint). The Coalition Complaint named two of the seven
defendants named in the qui tam  action filed by Grynberg. The
federal district court dismissed Grynberg’s qui tam  claims against
all seven of the named defendants based on the first-to-file rule
which provides “[w]hen a person brings an action under this sub-
section, no person other than the Government may intervene or
bring a related action based on the facts underlying the pending
action.” 31 U.S.C. § 3730(b)(5). In his appeal, Grynberg asserts that
the claims asserted against the defendants that were not named in
the Coalition Complaint are not related actions under the first-to-
file rule. 566 F.3d at 959.

The Tenth Circuit stated that in determining whether a qui

tam  action is a “related action” the courts have adopted an essen-
tial claim or same material element standard. The court held that



page 6 MINERAL LAW NEWSLETTER

the defendants’ identity is a material element of a fraud claim and
therefore Grynberg’s action does not state the same essential claim
as the Coalition Complaint. Id. at 962. The court stated that while
Grynberg’s current claims may have trouble surmounting the pub-
lic disclosure bar under the False Claims Act, they are not barred
by the first-to-file rule. Id. at 964.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

miles away. The project plan calls for disposal of 4.5 million tons
of slurry into the lake, which is expected to raise the lakebed 50
feet, increase the lake area by over 35 acres, and destroy the lake’s
current aquatic life. Upon completion of mining operations, the
lake would be reclaimed and the aquatic life restored.

Based on its analysis of the environmental impacts of the
proposed slurry discharge, as required under CWA § 404(b), the
Corps concluded that pumping the slurry into Lower Slate Lake
was the least environmentally damaging practicable method of
slurry disposal, as compared to stacking the tailings on nearby
wetlands. Accordingly, the Corps issued a permit pursuant to its
authority under section 404 of the Act (404 Permit), authorizing
the slurry discharge to the lake. Environmental groups challenged
issuance of the 404 Permit in 2006, and the U.S. District Court for
the District of Alaska upheld the permit. The Ninth Circuit stayed
issuance of the permit, then reversed the district court and ordered
the permit vacated. Southeast Alaska Conservation Council v.

U.S. Army Corps of Engineers, 486 F.3d 638 (9th Cir. 2007). On
June 22, 2009, the U.S. Supreme Court reversed the Ninth Circuit
and remanded the case for reinstatement of the 404 Permit. Coeur

Alaska, Inc. v. Southeast Alaska Conservation Council, 129 S. Ct.
2458 (2009). On July 8, 2009, the Ninth Circuit lifted its 2006 stay,
allowing construction of the tailings disposal dam to proceed un-
der a reinstated 404 Permit.

The central question addressed by the U.S. Supreme Court
was whether disposal of the slurry into Lower Slate Lake is sub-
ject to National Pollutant Discharge Elimination System (NPDES)
permitting requirements under section 402 of the Act (NPDES
Permit), instead of the dredge and fill permitting requirements
under section 404 of the Act. These two distinct permitting pro-
grams authorize different types of discharges to jurisdictional
waters, and are administered by two separate federal agencies:
EPA and the Corps. Section 402 requires EPA (or a state with an
authorized NPDES program) to issue NPDES permits for point
source discharges of pollutants into navigable waters. Section 404
authorizes discharges of dredged or fill material into navigable
waters under 404 Permits issued by the Corps. While EPA lacks
permitting authority over discharges of dredged or fill material
that are subject to section 404, EPA retains the authority to “veto”
the Corps’ issuance of a 404 Permit if EPA determines that an
unacceptable adverse effect on municipal water supplies, shellfish
beds and fisheries, wildlife, and recreational areas will result from
the discharge of dredged or fill material. CWA § 404(c), 33 U.S.C.
§ 1344(c). EPA did not veto the Corps in this case. The distinc-
tion between NPDES and 404 Permits is illustrated by consider-
ing the operation of Lower Slate Lake under both types of per-
mits: the Corps issued a 404 Permit allowing the discharge of the

slurry into the lake, whereas EPA issued an NPDES permit au-
thorizing the discharge of pollutants in water flowing from the
lake to the downstream creek.

The plaintiffs challenged the 404 Permit on the theory that
EPA, not the Corps, should have issued the discharge permit
because the disposal of the slurry constituted a pollutant discharge
subject to the NPDES permitting program. The plaintiffs further
claimed that since EPA’s new source performance standards
for new froth-flotation mines prohibit any discharges of process
wastewater from such mines into navigable waters, 40 C.F.R.
§ 440.104(b)(1), the slurry disposal into the lake is an unlawful
discharge under CWA § 306(e). 33 U.S.C. § 1316(e). Section 306(e)
prohibits operation of any new sources of discharged pollutants in
violation of applicable new source performance standards. By a
6-3 decision, the Court rejected both these arguments, holding that
section 404 governed this particular situation because the dis-
charged slurry is “fill” material, and that EPA’s new source per-
formance standards do not apply to 404 Permits. The Corps and
EPA jointly define “fill material” as including any material that
changes the bottom elevation of water. The agencies further de-
fine “discharge of fill material” to include placement of slurry or
tailings or similar mining-related materials. 40 C.F.R. § 232.2.
The Court concluded, as did both the EPA and the Corps, that this
slurry discharge fell within the definition of “discharge of fill ma-
terial” and that the Corps, therefore, was the proper agency to
issue a discharge permit. 129 S. Ct. at 2468-69.

The Court next considered whether CWA § 306(e) prohibits
the slurry disposal as an unlawful discharge in violation of EPA’s
new source performance standards for froth-flotation mines. The
Court examined the plain language of the Act, as well as EPA and
Corps regulations, policies, and guidelines. Relying mainly on a
May 2004 internal EPA Office of Wetlands, Ocean and Water-
sheds Memorandum (Regas Memorandum), and principles of ju-
dicial deference to an agency’s interpretation of its own regula-
tions, the Court concurred with EPA and the Corps that the new
source performance standards for froth-flotation mines do not ap-
ply to the slurry discharge to Lower Slate Lake, although such
standards would apply to the subsequent discharge of pollutants
from the lake downstream. 129 S. Ct. at 2461-62. This conclusion
reflects what the Court considered was a rational reconciliation of
sections 306(e), 402, and 404 of the Act to avoid a two-permit
regime that would cause confusion, delay, expense, and uncertainty
for the agencies and industry. In short, a discharge of fill material
that requires a 404 Permit does not require an NPDES Permit
from EPA, nor is such a discharge subject to EPA’s new sources
performance standards.

The Supreme Court’s decision in Coeur is only one chapter
in the Kensington Mine story, as there are developments on both
the administrative and legislative fronts that may further delay or
impede the project. First, EPA issued a letter on July 14, 2009,
requesting that the Corps reevaluate the permit conditions and the
slurry disposal to Lower Slate Lake, and consider an alternative
paste tailings disposal method on land. Letter from Michael F.
Gearhead, Acting Deputy Regional Administrator, EPA Region
10 to Colonel Reinhard W. Koenig, Department of Army, U.S.
Army Engineer District, Alaska (July 14, 2009). EPA acknowl-
edged the additional delay this reevaluation would cause in per-
mitting and opening of the mine, but promised to commit re-
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sources to ensure the permitting process is completed in eight
months. EPA also has been urged to rescind the Regas Memoran-
dum that formed the basis of the Court’s decision, and to revise
the regulatory definition of “fill material” to exclude wastes dis-
charged to jurisdictional waters. To date, EPA has not rescinded
the Regas Memorandum or modified the regulatory definition of
“fill material.” However, on August 14, the Corps reissued the
permit to allow disposal of the slurry into Lower Slate Lake, re-
jecting the alternative paste tailings disposal method preferred by
EPA.

Second, on the legislative front, H.B. 1310, introduced on
March 4, 2009 by Rep. Frank Pallone (D-NJ) and supported by
154 co-sponsors, would amend section 502 of the Act, 33 U.S.C.
§ 1362, to expressly exclude from the definition of “fill material,”
any pollutant discharged into water primarily to dispose of waste.
In the Senate, Senator Ben Cardin (D-Md.) introduced S.B. 696
on March 25, 2009, which would amend CWA § 502 to exclude
“spoil material” generated by surface mines and “trash or gar-
bage” from the definition of “fill material.” Both these bills were
referred to committees in March 2009 and have not progressed
any further to date.

EPA  TO CONSIDER CERCLA  FINANCIAL ASSURANCE

REQUIREM ENTS FOR HARDROCK M INING INDUSTRY

On July 28, 2009, EPA published a Priority Notice of Action
announcing its intention to begin evaluating the hardrock mining
industry as the first industrial sector to become subject to financial
assurance requirements under the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA), 42 U.S.C.
§§ 9601-9675. Identification of Priority Classes of Facilities for

Development of CERCLA Section 108(b) Financial Responsibility

Requirements, Priority Notice of Action, 74 Fed. Reg. 37,213
(July 28, 2009) (July 28 Notice). CERCLA § 108(b) required EPA
to promulgate no later than December 11, 1985, requirements that
classes of facilities establish and maintain evidence of financial
responsibility “consistent with the degree and duration of risk
associated with the production, transportation, treatment, storage,
or disposal of hazardous substances.” 42 U.S.C. § 9608(b). This
section further required EPA to identify no later than December 10,
1985, the classes of facilities for which such requirements will be
first developed, with priority of development of the requirements
being accorded to “those classes of facilities, owners and opera-
tors which the President determines present the highest level of
risk of injury.” CERCLA § 108(b)(1).

The July 28 Notice is intended to address EPA’s obligations
under CERCLA § 108(b) and in response to a ruling from the
U.S. District Court for the Northern District of California that
required EPA to publish a list of industry classes that may be
subject to CERCLA financial assurance requirements. Sierra Club

v. Johnson, No. C 08-1409-WHA, 2009 WL 482248 (N.D. Cal.,
Feb. 25, 2009). This case did not order EPA to promulgate finan-
cial assurance requirements, but only to proceed with identifying
industrial classes that will be examined for development of finan-
cial assurance requirements. Hardrock mining facilities that would
be subject to CERCLA financial assurance requirements adopted
by EPA include facilities that extract, beneficiate, or process met-
als and non-metallic, non-fuel minerals.

In evaluating classes of facilities for development of financial
assurance requirements, EPA assesses the risk to human health
and environment from operation of facilities in a class, as deter-
mined by evaluating the probability of releases of hazardous
substances from such facilities, potential exposure to released haz-
ardous substances, and toxicity of released hazardous substances.
Applying this risk assessment methodology, EPA considered the
degree of risk from hardrock mining significant enough to select
the mining industry as the first candidate for consideration of
financial assurance requirements under CERCLA § 108(b). Fac-
tors cited by EPA to support prioritizing the mining industry in-
cluded data contained in the 2007 Toxic Release Inventory on
reported releases of hazardous substances at metal mining facili-
ties, the number and sizes of active mining facilities operating in
the United States, volumes and types of hazardous wastes gener-
ated by mining facilities, reported impacts from releases of hazar-
dous substances from mining facilities, the number of mine sites
that appear in the CERCLA Site inventory, and documented ex-
penditures for cleaning up hazardous substances at mine sites.
EPA also alleges that “[c]ommon corporate structures and inter-
related corporate failures within the hardrock mining industry
increase the likelihood of uncontrolled release of hazardous substan-
ces being left unmanaged, increasing risks,” citing as an example
the Summitville mine site in Rio Grande County, Colorado. 74
Fed. Reg. at 37,217-18.

EPA acknowledges in the July 28 Notice existing financial
assurance requirements already imposed on mining operations by
the Bureau of Land Management (43 C.F.R. § 3809.500), the U.S.
Forest Service (36 C.F.R. § 228.13), and states (e.g., Colo. Rev.
Stat. § 34-32-117). EPA’s next steps are to examine specific min-
ing activities and processes, and existing federal and state au-
thorities, policies, and practices concerning the mining sector to
determine appropriate financial assurance requirements. EPA
expects to issue proposed regulations for public comment by
spring 2011. Members of the mining industry should actively
participate in EPA’s rulemaking process and provide feedback to
EPA concerning the need and justification for financial assurance,
particularly if the proposed CERCLA financial responsibility re-
quirements duplicate existing requirements.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

KEY OFFICIALS ARE CONFIRM ED AT THE DEPARTM ENT OF

THE INTERIOR AND DEPARTM ENT OF AGRICULTURE

Department of the Interior: After several months and more
than one public controversy, key members of the Department of
the Interior leadership team have been named and finally con-
firmed by the U.S. Senate. Kenneth L. Salazar was confirmed
as the 50th Secretary of the U.S. Department of the Interior on
January 20, 2009, in a unanimous vote by the U.S. Senate. Prior
to his confirmation as Secretary of the Interior, Salazar served as
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a U.S. Senator from Colorado. Prior to 2004, Salazar served as
Colorado’s Attorney General after winning state-wide elections in
1998 and 2002. Prior to serving as Attorney General for the State
of Colorado, Salazar also served as the Executive Director of the
Colorado Department of Natural Resources. Salazar is a fifth-
generation Coloradan from the San Luis Valley.

David J. Hayes was confirmed as the Deputy Secretary of the
U.S. Department of the Interior on May 20, 2009. He was nomi-
nated for the position in February 2009 after serving in President
Obama’s Transition Team, heading the agency review process for
the Departments of Energy, Agriculture, and Interior, and the En-
vironmental Protection Agency. Prior to joining the Obama ad-
ministration, Hayes was the global chairman of Latham & Watkins’
Environment, Land, and Resource Department and has also served
as a Senior Fellow for the World Wildlife Fund, focusing on for-
estry and biodiversity issues. Hayes previously worked for the
Department of the Interior, serving as Deputy Secretary from 1999-
2001 and Counselor to the Secretary of the Interior from 1997 to
1999. Hayes is a native of Rochester, New York.

Thomas L. Strickland was confirmed as the Assistant Secretary
for Fish and Wildlife and Parks on April 30, 2009. He was nomi-
nated for the position on March 12, 2009. In this capacity, he will
oversee and coordinate policy decisions for the National Park
Service and the U.S. Fish and Wildlife Service. Additionally, Strick-
land is concurrently serving as Chief of Staff to Secretary of the
Interior Salazar. Before joining the Department, Strickland was
executive vice president and chief legal officer of the UnitedHealth
Group from May 2007 to April 30, 2009. Prior to that, he was a
partner of the Hogan & Hartson law firm serving as Managing
Partner of the firm’s Colorado offices.

Wilma Lewis was confirmed as the Assistant Secretary for
Land and Minerals Management on August 7, 2009. Lewis is a
former U.S. Attorney for the District of Columbia and has served
as Inspector General at the Department of the Interior. The As-
sistant Secretary for Lands and Minerals Management ensures that
lands and natural resources of the 256-million-acre national sys-
tem of public lands are managed to meet the needs of the Ameri-
can people. Lewis has authority over the Bureau of Land Manage-
ment and the Minerals Management Service.

Larry EchoHawk, a former Idaho Attorney General and state
legislator, was confirmed as the Assistant Secretary for Indian
Affairs on May 20, 2009. EchoHawk is a member of the Pawnee
Nation and was elected Attorney General of Idaho in 1990. Prior
to that, he served as the Bannock County Prosecuting Attorney
and additionally served two consecutive terms in the Idaho House
of Representatives from 1982-1986. EchoHawk has authority over
the Bureau of Indian Affairs.

On May 19, 2009, the U.S. Senate confirmed Rhea S. Suh as
Assistant Secretary for Policy, Management and Budget, the top
official overseeing financial, administrative and programmatic pol-
icy for the department. Suh comes to the Department of the In-
terior from the David and Lucile Packard Foundation, where she
was a top program officer managing a $200 million, six-year
initiative designed to build ecological integrity and resilience in
key lands and watersheds in western North America. Before that,
she was with the William and Flora Hewett Foundation, where she
managed the foundation’s portfolio of grants to protect the eco-

systems of the western part of North America. Suh also served as
a senior legislative assistant to Senator Ben Nighthorse Campbell,
working on public lands management and regulatory issues related
to energy, air, and water.

On June 19, 2009, the U.S. Senate confirmed Anne Castle as
Assistant Secretary of the Interior for Water and Science. As As-
sistant Secretary, Castle will oversee water and science policy and
have responsibility for the U.S. Bureau of Reclamation and the
U.S. Geological Survey. A partner in the Denver, Colorado, office
of Holland & Hart, LLP since 1981, Castle has had an extensive
practice including litigation and multi-party negotiations involving
water issues, water related transactions, and advice on water pol-
icy and strategy. Castle has served on the South Platte River Basin
Task Force; Board of Directors, Genesee Water and Sanitation
District; and the Ground Water Commission.

S. Elizabeth Birnbaum assumed the duties of the Director of
Minerals Management Service (MMS) on July 15, 2009. As MMS
Director, Birnbaum administers the nations’ Outer Continental
Shelf, including the exploration, development, and production of
oil and natural gas as well as the collection and distribution of
revenues from minerals developed on federal and American In-
dian lands. Prior to her appointment, she was a staff director for
the Committee on House Administration where she oversaw strat-
egy, development, budget management, and staff activities for the
committee that manages legislative branch agencies. She was
additionally the Vice President for Government Affairs and Gen-
eral Counsel for American Rivers, where she directed advocacy
programs for the nation’s leading river conservation organization.
Birnbaum also served as the Associate Solicitor for Mineral Re-
sources from 2000-2001.

Bob Abbey was confirmed as the Director of the Bureau of
Land Management on August 7, 2009. Abbey served eight years
as the Nevada State Director for the U.S. Bureau of Land Man-
agement and had more than 32 years prior to retiring from public
service in 2005. Most recently, Abbey was a partner in the private
consulting firm of Abbey, Stubbs & Ford, LLC. The Bureau of
Land Management manages more than 256 million acres of land
primarily located in 12 western states, including Alaska.

Another of the Interior key officials is Deputy Assistant Sec-
retary for Land and Minerals Management, Sylvia V. Baca. Prior
to her appointment, Baca was general manager for Social Invest-
ment Programs and Strategic Partnership at BP America. Addi-
tionally, from 1995 to 2001, Baca served as the Assistant Secre-
tary for Land and Minerals Management at the Department of the
Interior.

Ned Farquhar was also named to the post of Deputy Assistant
Secretary for Land and Minerals Management. Farquhar previ-
ously worked as a senior advisor to New Mexico Governor Bill
Richardson.

Department of Agriculture: Tom Vilsack was appointed the
30th Secretary of the U.S. Department of Agriculture on January 21,
2009, with a unanimous vote from the U.S. Senate. Prior to his
appointment, Vilsak was elected mayor of Mt. Pleasant, Iowa in
1987, Iowa State Senator in 1992, and Governor of Iowa for two
terms beginning in 1998. Vilsak is a native of Pittsburgh, Pennsyl-
vania who moved to Mt. Pleasant, Iowa in 1975 where he prac-
ticed law prior to undertaking his public service career.
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Ann Mills was named Deputy Under Secretary for Natural
Resources and Environment. Mills was most recently a senior
executive at American Rivers where she directed day-to-day oper-
ations, led the expansion of regional offices, and directed a team
of senior policy staff. Prior to that, Mills served as a senior staff
person for Senate Democratic Leader Tom Daschle and was closely
involved with the senator’s work on behalf of South Dakotans to
address several state priorities including agricultural and natural
resource management issues.

A L A S K A  —  M I N I N G

J .  P .  T A N G E N

—  R E P O R T E R  —

FEDERAL DISTRICT COURT DECLINES TO STAY DECISION

PENDING IBLA  APPEAL

On July 20, 2009, the U.S. District Court for the District of
Alaska ruled that the Department of the Interior did not violate
the law when it denied a stay request from an administrative law
judge’s (ALJ) decision pending review of the decision by the In-
terior Board of Land Appeals (IBLA). Poorman Enterprises, Inc.

v. United States, ___ F. Supp. 2d ___, Case No. 3:07-cv-00022
(JKS) (D. Alaska 2009). This case involves mining claims located
by a predecessor in interest to Poorman Enterprises on a mag-
netite deposit on Prince of Wales Island in the Tongass National
Forest in Southeast Alaska. The government approved patents on
three contiguous claims but contested four other claims. Follow-
ing an evidentiary hearing, the ALJ ruled that Poorman had failed
to show a discovery of a valuable mineral on these claims at the
time the land was withdrawn from mineral entry on December 18,
1971. Testimony at the hearing had established through outcrops,
drill intercepts, and magnetometer readings, some of which dated
back to 1956, the presence of magnetite on each of the adjacent
claims, but the federal mineral examiner testified that she did not
believe them to be continuous.

IBLA denied an unopposed application for a stay of the deci-
sion pending appeal, based upon the general standards for granting
a stay in federal court set out in the Interior Department’s regula-
tions at 43 C.F.R. § 4.21(b). Those rules specifically place the
burden on the petitioner for a stay to show (1) the relative harm to
the parties if the stay is granted or denied; (2) the likelihood of the
appellant’s success on the merits; (3) the likelihood of immediate
and irreparable harm if the stay is not granted, and (4) whether the
public interest favors granting the stay. IBLA held that Poorman
failed even to make an effort to satisfy these criteria, and that ac-
cordingly, it had implicitly waived any right to a stay.

The court found that 43 C.F.R. § 4.21 was not inconsistent
with 5 U.S.C. § 704, which allows immediate judicial review of
final agency decisions that are subject to further administrative
review, unless the agency provides that the decision is inoperative
pending the administrative appeal. Since BLM had agreed in open

court to maintain the status quo pending IBLA review or to pro-
vide Poorman with at least 45 days prior notice if it proposed to
change the status quo, immediate judicial review was not avail-
able.

Regarding the merits of the stay request, the court suggested
that Poorman had not shown a likelihood that it would prevail, but
found that, in any event, Poorman would not suffer irreparable
injury. Although the contested claims are within the boundaries of
lands selected by Sealaska Corporation pursuant to the Alaska Na-
tive Claims Settlement Act, the court ruled that this did not pose
a substantial risk to Poorman given the government’s represen-
tation not to change the status quo without at least 45 days notice.
Accordingly, the appeal was denied.

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

PRIOR SUTTON V. SUTTON REPORT REQUIRES CLARIFICATION

Sutton v. Sutton, 2009 Ark. 109, No. 08-613, 2009 WL 567067
(Mar. 5, 2009) was discussed in Vol. XXVI, No. 2 (2009) of this
Newsletter. There, this reporter concluded, based entirely upon
the Arkansas Supreme Court’s opinion in the case, that the court
had misapplied the Duhig rule to a quitclaim deed, contrary to its
holding in Hill v. Gilliam , 284 Ark. 383, 692 S.W.2d 737 (1985).
That was not the case, it was learned, when we were furnished the
actual quitclaim deed involved in the Sutton litigation. The lan-
guage in the quitclaim deed was not a mineral reservation, as
stated by the court. Rather, it was simply an exception of a pur-
ported (Duhig-barred) previously reserved mineral interest in a
warranty deed which preceded the quitclaim deed. The Sutton

result now appears consistent with the court’s prior decisions,
though the Sutton opinion is likely to be misconstrued by anyone
without extraneous knowledge.

CLASS CERTIFICATION DENIED IN POST-PRODUCTION COSTS,
DEDUCTION-FROM -ROYALTY CASE

In Riedel v. XTO Energy Inc. (E.D. Ark., W.D. No. 4:2007-
CV-00304 GTE), the district court denied the plaintiffs’ motion
for class certification of an action alleging improper deduction of
post-production costs from royalty. The plaintiffs argued that
Arkansas should follow the “marketable product” rule, which is
based on the implied covenant to market gas, and has been adop-
ted in Oklahoma, as explained in Mittelstaedt v. Santa Fe Min-

erals, Inc., 954 P.2d 1203 (Okla. 1994). Thus, argued the plain-
tiffs, the claims of the putative class were typical of one another.

The Riedel court held otherwise, concluding that Arkansas
law on the deductibility of post-production costs, while unsettled,
was likely contract specific. Since there were numerous different
forms of oil and gas leases covering the various interests within
the putative class, its members’ claims did not meet the typicality
requirement for class certification.

OBJECTIVE CONSTRUCTION APPLIED TO APPROVAL-OF-TITLE

LANGUAGE IN LEASE-BONUS DRAFT

In Whistle v. David H. Arrington Oil & Gas Inc., No. 2:08-
CV-00037 BSM, 2009 WL 1560147 (E.D. Ark. June 3, 2009), the
U.S. district court granted summary judgment to a plaintiff whose
lease-bonus draft was dishonored by the defendant, Arrington.
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Arrington had argued, unsuccessfully, that language within the
draft making it conditioned upon “approval of title,” gave Arrington
the right to dishonor if, for any subjective reason, it disapproved
the plaintiff’s title. The court determined that the plaintiff’s title
was good, measured objectively, and that Arrington therefore was
without right to dishonor.

Arrington also argued that the lessor’s title was flawed, mea-
sured objectively, because the lease was executed by an attorney-
in-fact who lacked the authority to do so. Thus, argued Arrington,
it was not bound because of lack of mutuality. The court rejected
this argument as well, noting that the principal did ratify the lease,
after suit was filed and, more importantly, that Arrington’s autho-
rized agent accepted the attorney-in-fact’s authority at the time the
lease was exchanged for the dishonored draft and was estopped
from denying it later.

C A L I F O R N I A  —  M I N I N G

C H R I S  L .  P O W E L L

D O N O V A N  C .  C O L L I E R

—  R E P O R T E R S  —

FOREST PLANS FOR ANGELES, CLEVELAND, LOS PADRES,
AND SAN BERNARDINO NATIONAL FORESTS STRUCK DOW N

BY DISTRICT COURT

On June 8, 2009, the U.S. District Court for the Northern
District of California ruled that the revised forest plans for the
Angeles, Cleveland, Los Padres, and San Bernardino National For-
ests are inadequate because they failed to include incidental take
statements in the supporting biological opinions issued by the
U.S. Fish and Wildlife Service (FWS). Forest plans generally are
land use plans that provide guidance for implementation of site
specific projects in the national forests. Center for Biological Di-

versity v. U.S. Fish and Wildlife Service, 623 F. Supp. 2d 1044
(N.D. Cal. 2009). The Forest Service argued that biological opin-
ions supporting forest plans do not require incidental take state-
ments because forest plans are programmatic documents that do
not authorize site specific projects. Thus, they cannot result in
“take.” Rejecting the Forest Service’s argument, the court ruled
that incidental take statements are required by the Endangered
Species Act. Id. at 1048. The Forest Service will now be required
to initiate consultation with FWS regarding impacts to approxi-
mately 40 listed plants and animals found within the four affected
forests. As of the date of this report, the parties are still awaiting
the court’s determination as to whether the Forest Service’s ability
to approve projects within the forests will be limited while the
new biological opinions are being developed.

SUPERIOR COURT RULING AND CALIFORNIA SENATE BILL

RESTRICT SUCTION DREDGING

On July 28, 2009, the Alameda County Superior Court ap-
proved an injunction creating a moratorium on suction dredge
mining permits in California. This action stems from a previous
lawsuit in which the California Department of Fish and Game
(Department) was ordered to conduct California Environmental
Quality Act (CEQA) analysis by June 20, 2008 on the effects of
suction dredging on endangered and threatened species. Karuk

Tribe of California v. California Department of Fish and Game,
Alameda County Case No. RG05211597. The plaintiffs in the pre-
vious and most recent cases, the Karuk Tribe (among others),
allege that the required CEQA analysis was not performed in viola-
tion of both the court order and CEQA. Moreover, the plaintiffs
allege that the Department cannot continue to issue dredging per-
mits until CEQA analysis has been properly conducted. The in-
junction prohibits issuance of suction dredging permits until the
dispute is settled.

Also relating to suction dredging, on May 26, 2009, the Cal-
ifornia State Senate approved SB 670, which creates a statutory
moratorium on dredge mining permits until CEQA review has
been completed. This bill would designate the issuance of permits
to operate vacuum or suction dredge equipment as a project under
CEQA, and would suspend the issuance of permits, and mining
pursuant to a permit, until an EIR has been certified that analyzes
the impact of suction dredging, and new regulations have been
promulgated regarding the same. At the time of this report, the bill
was awaiting signature by Governor Arnold Schwarzenegger.

P A T R I C K  G .  M I T C H E L L

G .  B R A I D E N  C H A D W I C K

N I C H O L A S  H .  R A B I N O W I T S H

—  R E P O R T E R S  —

REGULATIONS FOR IN-USE, OFF-ROAD DIESEL-FUELED

VEHICLES AM ENDED TO EASE FINANCIAL BURDEN ON

OPERATORS

On July 23, 2009, the California Air Resources Board (CARB)
adopted amendments to CARB’s controversial 2007 regulation
covering in-use, off-road diesel-fueled vehicles, which includes
many vehicles used in mining operations. CARB amended the off-
road regulation to (1) provide new credits for fleets that have ex-
perienced drops in vehicle activity or have reduced their fleet size;
(2) delay some of the 2011 and 2012 requirements until 2013; and
(3) add new incentives to spur early retrofits and repowers.

These proposed changes result from CARB’s implementation
of legislation adopted earlier in 2009 as part of the initial com-
promise on the state budget. That legislation was strongly suppor-
ted by the construction industry, which argued that the economic
recession makes it hard for industry members to pay for the equip-
ment upgrades required by the 2007 rules. All mining companies
should be aware of potential benefits from these amendments. More
information is available at http://www.arb.ca.gov/regact/2009/
offroad09/offroad09.htm.

LEAD AGENCY’S SHARING OF ATTORNEYS’ ADVICE

W ITH DEVELOPER DOES NOT WAIVE CONFIDENTIALITY

PRIVILEGES

Developers, agencies, and California Environmental Quality
Act (CEQA) plaintiffs have long argued over the scope of dis-
closure required by CEQA for internal agency staff materials that
have been shared with project proponents, including developers
and mining companies pursuing mine expansions or the develop-
ment of greenfield mine sites. A recent California decision pro-
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vides some comfort that sharing information with a lead agency
during CEQA litigation will not destroy the “attorney-client” or
“work product” privileges.

In California Oak Foundation v. County of Tehama, 174 Cal.
App. 4th 1217 (2009), the California Third District Court of Ap-
peal ruled that a lead agency’s transmittal to a developer of advice
prepared by the agency’s attorneys does not waive either of these
privileges, and therefore, disclosure of the document to the plain-
tiff is not required in a CEQA suit. At issue were four documents
from the County of Tehama’s outside CEQA counsel to the coun-
ty counsel’s office. County counsel shared these documents with
the developer’s attorney. In its action challenging the Environ-
mental Impact Report (EIR) on several grounds, plaintiff Califor-
nia Oak Foundation argued that these documents must be included
in the administrative record. The county refused to disclose them,
asserting the attorney-client privilege and work product doctrine.
In response, plaintiff noted that CEQA requires the record to in-
clude all evidence or correspondence submitted to the agency re-
garding compliance with CEQA on the project, documents in-
cluded in the public agency’s files on the project, and all internal
agency communications. The court nevertheless held that CEQA
does not abrogate the attorney-client or work product privileges,
since the privilege does not present an unavoidable conflict between
CEQA and the Evidence Code provisions that protect attorney-
client communications and work product. Id. at 904-05. There-
fore, CEQA does not trump the principle that documents may be
disclosed to others without waiving privileges when disclosure is
reasonably necessary to accomplish the purpose of the legal
representation.

The court held that the county’s goal of achieving CEQA
compliance includes producing an EIR process and product that
will withstand a legal challenge, and the sharing of advice to a co-
defendant in a “joint endeavor” to defend the EIR in litigation was
“reasonably necessary to further the purpose of the original legal
consultation.” Id. at 905. This case gives mining companies more
confidence that information shared with a lead agency which is
protected by the attorney-client and work product privileges will
remain confidential, so long as the sharing is reasonably necessary
to further the purposes of achieving CEQA compliance and a
legally defensible EIR.

SAN JOAQUIN VALLEY AIR  POLLUTION CONTROL DISTRICT

UNVEILS PROPOSED CEQA  SIGNIFICANCE THRESHOLDS FOR

GREENHOUSE GAS EM ISSIONS

On June 30, 2009, the staff of the San Joaquin Valley Air
Pollution Control District (SJVAPCD) released its Draft Climate
Change Action Plan: Addressing Greenhouse Gas Emissions un-
der the California Environmental Quality Act (CEQA). This docu-
ment explains SJVAPCD’s intent to address the greenhouse gas
impacts of projects subject to CEQA by requiring mitigation with
best performance standards (BPS), rather than by requiring reduc-
tions for emissions above some arbitrary numerical significance
threshold. Impacts from projects complying with BPS would be
deemed less than significant. The use of BPS to evaluate the sig-
nificance of greenhouse gas impacts follows a recent proposed
amendment to the CEQA Guidelines that would give a lead agen-
cy discretion to adopt quantitative or qualitative thresholds of
significance.

The actions of SJVAPCD are important from a mining per-
spective because the San Joaquin Valley is poised to become one
of the fastest growing areas of California in the next 20 years,
placing aggregate mining and the development of construction
materials in the center of the Central Valley’s expansion. Open-pit
aggregate mining is the predominant mining activity in the state
and is a targeted industry under both air district regulations and
AB32, California’s greenhouse gas law. The San Joaquin Valley
is also California’s primary oil production region, containing the
third largest oil field in the United States.

The significance thresholds developed by SJVAPCD are im-
portant in other parts of the state as well. Current proposed amend-
ments to the CEQA regulations would expressly allow agencies to
“consider thresholds of significance previously adopted or recom-
mended by other public agencies” in adopting their own thresh-
olds of significance. Therefore, other agencies in California may
follow SJVAPCD’s lead in establishing a threshold of significance
based on BPS. The SJVAPCD’s Draft Climate Change Action Plan
is available at http://www.valleyair.org/programs/CCAP/06-30-
09/DRAFT%20CCAP%20GHG%20staff%20report%20_June
%2030,%202009%20(main%20document).pdf.

C O L O R A D O  —  M I N I N G

H O W A R D  R .  H E R T Z B E R G

—  R E P O R T E R  —

COURT OF APPEALS HOLDS ROAD WAS DEDICATED UNDER

R.S. 2477

In Camp Bird Colorado, Inc. v. Board of County Commis-

sioners, ___ P.3d ___, Case No. 08CA0852, 2009 WL 2182595
(Colo. Ct. App. July 23, 2009), the Colorado Court of Appeals af-
firmed, on different grounds, the trial court’s judgment for Ouray
County quieting title to a right-of-way, or road, that crossed sev-
eral mining claims. The trial court had held that the county ac-
quired the road by adverse possession. The court of appeals, how-
ever, found that the county had acquired the road under R.S.
2477.

As one would expect, the opinion discusses the requisite
scope of public use and of a county’s declaration of acceptance of
the right-of-way grant that would bring a right-of-way within the
ambit of R.S. 2477. According to the court:

[R.S. 2477] is an express dedication of a right of way for
roads over unappropriated government lands, acceptance
of which by the public results from “use by those for
whom it was necessary or convenient.” It is not required
that “work” shall be done on such a road, or that public
authorities shall take action in the premises. User is the
requisite element, and it may be by any who have occa-
sion to travel over public lands, and if the use be by only
one, still it suffices.

2009 WL 2182595, at *7. On the facts of this case, the court
concluded that “public use of the road segment commencing in the
1870s was sufficient . . . to accept the grant made by the United
States in R.S. 2477.” Id. at *9.
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A key factor in the court’s decision involved determining
when the relevant mining claims were located. If located before
the R.S. 2477 claim was perfected, then the claimant would prevail.
The court of appeals found, however, that under then-applicable
Colorado law, the mining claim remained in the public domain
until its certificate of location was recorded on October 2, 1880.
By contrast, the R.S. 2477 road had been established through
public use during the 1870s. Id. Since the right-of-way predated
the location certificate, adverse possession was not even an issue.

Another aspect of this case concerns Camp Bird’s argument
that the road’s status had been determined in its favor in a quiet
title action in 1983. The court of appeals, like the trial court, dis-
agreed. The court’s discussion of claim preclusion in that regard
is relevant to quiet title actions. Id. at *1 and *2.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

SURFACE USE AGREEM ENT TRUM PS ACCOM M ODATION

DOCTRINE AND COLORADO SURFACE USE STATUTE

In Zeiler Farms, Inc. v. Anadarko E & P Co., LP, Civil Action
No. 07-cv-01985-WYD-MJW, 2009 WL 890716 (D. Colo. Mar. 31,
2009), the court found that a surface owner’s agreement governed
questions regarding use of the surface for oil and gas operations
and that the accommodation doctrine and Colo. Rev. Stat.
§ 34-60-127 did not apply. Id. at *4. This is a federal district
court case interpreting Colorado law. The issues were before the
court on a motion for summary judgment by Unioil, Inc., the les-
see of the oil and gas lease covering the lands.

The plaintiff in this case, Zeiler Farms, Inc., was the owner
of a tract of land in Weld County, Colorado. The mineral estate
in the lands was owned by Anadarko E & P Company, LP, subject
to an oil and gas lease held by Unioil. A surface owner’s agree-
ment between plaintiff and Champlin Petroleum Company (prede-
cessor to Anadarko) covered the property. There was one oil and
gas well on the property, and defendant Unioil had obtained drill-
ing permits to drill four additional vertical wells on the property.
Plaintiff wanted the wells to be directionally drilled.

The surface owner’s agreement granted an easement and right
to enter the lands to drill and use all “oil wells . . . necessary or
convenient in prospecting and developing for” oil and gas, to-
gether with other rights.

The district court described the “accommodation doctrine,”
first articulated by the Colorado Supreme Court in Gerrity v.

Magness, 946 P.2d 913 (Colo. 1997), which allows an oil and gas
operator to use that portion of the surface estate that is “reason-
ably necessary to develop the severed mineral interest.” 2009 WL
890716, at *2. The court stated that the statute adopted in 2007,
Colo. Rev. Stat. § 34-60-127(1)(a), which provided that “[a]n
operator shall conduct oil and gas operations in a manner that
accommodates the surface owner by minimizing intrusion upon
and damage to the surface of the land,” codified the holding in
Gerrity. The court quoted other sections of the statute, including
the provision that nothing in the statute shall be construed to

“prevent an operator and a surface owner from addressing the
use of the surface for oil and gas operations in a lease, surface
use agreement, or other written contract; . . . .” Colo. Rev. Stat.
§ 34-60-127(4)(b). In addition, the statute “shall not be construed
to abrogate or impair a contractual provision binding on the par-
ties that expressly provides for the use of the surface for the con-
duct of oil and gas operations or that releases the operator from
liability for use of the surface.” Colo. Rev. Stat. § 34-60-127(1)(d)
(emphasis added by court).

The district court found that it would be contrary to Colorado
law to apply the “reasonable and necessary” standard in the statute
in lieu of the “necessary and convenient” standard in the surface
owner’s agreement. Thus, the court granted Unioil’s motion for
summary judgment and dismissed the plaintiff’s claims that were
based on the accommodation doctrine or the Colorado statute. The
summary judgment motion did not cover the question of how to
interpret “necessary or convenient” in the surface owner’s agree-
ment.

The plaintiff had also asserted a claim for breach of the duty
of good faith and fair dealing. The court found that this duty ap-
plied when one party had discretion to determine certain terms of
the contract, such as quantity, price, or time. 2009 WL 890716, at
*5. The court found that the phrase “necessary or convenient” in
the surface owner’s agreement is not a discretionary term. There-
fore, the implied duty of good faith does not apply to the term
“necessary or convenient” contained in the surface owner’s agree-
ment and the court entered summary judgment in the defendant’s
favor on the claims based on the doctrine of good faith and fair
dealing. Id. at *6.

Finally, the court found that there had not been an anticipa-
tory repudiation of the surface owner’s agreement, because Unioil
had stated in its motion for summary judgment that it will comply
with the terms of that agreement. Thus, Unioil’s motion for sum-
mary judgment was granted on the plaintiff’s claim based on an-
ticipatory repudiation. Id. at *7.

COGCC  AM ENDS NEW  RULES TO ELIM INATE RIGHT

OF APPEAL FOR STATE AGENCIES

In Vol. XXVI, No. 1 (2009) of this Newsletter, we reported
on the extensive new rules adopted by the Colorado Oil and Gas
Conservation Commission (COGCC). Rule 503.b(7) has subse-
quently been amended, eliminating the right of the Colorado De-
partment of Public Health and Environment and the Colorado Di-
vision of Wildlife to seek a hearing before the entire Commission
on a permitting decision made by the COGCC director. The amend-
ment took effect July 1, 2009.

LEGISLATURE EXTENDS TIM E TO COM PLY W ITH WATER WELL

PERM ITTING REQUIREM ENTS FOR CBM  WELLS

In Vol. XXVI, No. 2 (2009) of this Newsletter, we reported
on the decision in Vance v. Wolfe, 205 P.3d 1165 (Colo. 2009),
in which the Colorado Supreme Court ruled that coalbed methane
wells are subject to permitting, adjudication, and administration
pursuant to several Colorado water law statutes. In H.B. 09-1303,
effective June 2, 2009, the Colorado legislature amended Colo.
Rev. Stat. § 37-90-138 regarding wells that are withdrawing ground-
water contrary to the provisions of the statute and rules, to provide
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that oil and gas wells have until March 31, 2010, to come into com-
pliance. The statute also authorizes the State Engineer to adopt
rules to assist with administration of Colo. Rev. Stat. § 37-90-137(7)
regarding dewatering of geologic formations by “withdrawing
nontributary ground water to facilitate or permit mining of min-
erals.” Colo. Rev. Stat. § 37-92-308 is amended to provide that
from March 31, 2010 to December 31, 2012,

no coalbed methane well that withdraws tributary ground
water and impacts an over-appropriated stream shall
operate unless the operation of the well is authorized
pursuant to this section, the well is included in a plan for
augmentation approved by a water judge, or the well is
included in a substitute water supply plan approved pur-
suant to subsection (4) of this section.

COGCC, BLM , AND USFS ADOPT M EM ORANDUM  OF

UNDERSTANDING ON OIL AND GAS PERM ITTING

The Colorado Oil and Gas Conservation Commission (COGCC),
Bureau of Land Management, Colorado State Office (BLM), and
U.S. Forest Service, Rocky Mountain Region (USFS) entered into
a memorandum of understanding (MOU) regarding oil and gas
permitting on federal lands. The MOU is available on the COGCC
website: http://cogcc.state.co.us. The MOU defines BLM lands as
any lands in which the surface and/or the oil and gas estate is
owned by the United States and administered by the BLM, and it
defines National Forest System lands as lands, waters, or interests
therein administered by the U.S. Forest Service.

The MOU provides that COGCC, BLM, and USFS will ad-
vise operators to identify and incorporate applicable standards and
practices contained in the COGCC rules into a federal application
for permit to drill (APD), master development plan (MDP), or
other authorization related to oil and gas operations so long as
such state standards or practices are at least as stringent as com-
parable federal standards or practices, in order to minimize the
potential for multiple reviews. COGCC, BLM, and USFS will also
advise operators to provide the BLM, or USFS for operations on
National Forest Service lands, with a list of State Consultation
Contacts (which is defined as the COGCC, any local government
designee within whose jurisdiction an oil and gas location is to be
constructed and who has indicated to the COGCC the desire to
consult on the oil and gas location according to COGCC Rule
306.b, the Colorado Division of Wildlife if the proposed oil and
gas location would trigger consultation under COGCC Rule 306.c,
the Colorado Department of Public Health and Environment where
the location would trigger consultation under COGCC Rule 306.d,
and the surface owner where the surface estate is not owned by
the United States). The BLM or USFS will furnish the list of State
Consultation Contacts to the COGCC along with location coor-
dinates or legal land description of any formally proposed oil and
gas location.

The BLM or USFS will include COGCC in scheduling any
onsite inspection on a federal APD or notice of staking and COGCC
will invite the State Consultation Contacts to attend the onsite
inspection. The BLM or USFS will work with COGCC to offer
State Consultation Contacts the opportunity to participate in initial
discussion on an MDP.

The MOU provides for extensive exchanges of information
between the COGCC, BLM, and USFS. Section H.2.e. provides
that where the process for BLM or USFS approval provides sub-
stantially equivalent notice, comment, and consultation proce-
dures as those called for in COGCC Rules 305 and 306, the
COGCC director may, through variances, exempt an oil and gas
location from the Form 2A process set out in the COGCC rules.
Section H.2.f. provides that the COGCC staff, on an operator’s
request, will place a federally approved MDP on the Commis-
sion’s hearing agenda for approval as a Comprehensive Drilling
Plan under COGCC Rule 216, so long as the State Consultation
Contacts and any non-federal surface owners had an opportunity
to consult and offer recommendations on the MDP. Requests for
changing any terms of a federal authorization or a COGCC Form
2A or other permit are to be filed concurrently with the BLM or
USFS and COGCC.

The MOU took effect July 10, 2009 and shall remain in effect
for ten years from the date of execution.

UNPUBLISHED COURT OF APPEALS OPINION ADDRESSES THE

IM PLIED COVENANT OF REASONABLE DEVELOPM ENT

The Colorado Court of Appeals issued a decision which, pur-
suant to Colo. App. Rule 35(f), was not published. Citation of
unpublished opinions is forbidden, with the exception that un-
published opinions may be cited to explain the case history or to
establish the doctrines of law of the case, res judicata, or collateral
estoppel. Even though these unpublished opinions may not be
cited except in these limited circumstances, we will briefly sum-
marize this decision because it may be of interest to practitioners.

In Northern Colorado Royalties, LLC v. CDM Oil and Gas

Ltd., Case Nos. 08CA0749 & 08CA1568, 2009 WL 1830812
(Colo. Ct. App. June 26, 2009), the Colorado Court of Appeals up-
held a trial court decision finding that the implied duty of rea-
sonable development had not been breached. One well had been
drilled on a 1983 oil and gas lease covering 211 acres in W eld
County. By the time of this case, spacing regulations would have
permitted a number of additional wells. Broe Land Acquisitions
II, LLC had sent CDM Oil and Gas Ltd. a letter purporting to
terminate the lease for breach of the implied covenant of reason-
able development. Broe did not make a demand on CDM to
develop the oil and gas interests, but instead threatened an action
for trespass and damages if CDM attempted to drill. CDM re-
sponded to Broe’s letter contending that the lease was valid. At
trial, expert witnesses testified and the trial court agreed with
CDM’s experts that all reasonably prudent operators would not
have drilled additional wells during the time period specified by
Broe because it would have been uneconomical to do so. The
court noted that Broe had failed to make a demand on CDM to
develop, which was a factor in evaluating whether there had been
unreasonable delay in fulfilling the implied covenant of reason-
able development. The plaintiff had also made a claim based on
a corollary to the prudent operator standard, which is the principle
that a lessee may not hold the land merely for speculation. The
trial court found that CDM was not holding the land for specu-
lation based on findings that development would be profitable by
mid-2006 and that CDM intended to develop. Northern Colorado

Royalties, LLC v. CDM Oil & Gas Ltd., No. 06 CV503, 2008 WL
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1844104 (Colo. Dist. Ct. Feb. 28, 2008). The court of appeals
affirmed the trial court’s decision.

UNPUBLISHED COURT OF APPEALS OPINION ADDRESSES

APPROVAL OF A CLASS ACTION SETTLEM ENT

In another unpublished decision (see note above re citation),
Miller v. EnCana Oil & Gas (USA) Inc., No. 08CA2131, 2009
WL 1629949 (Colo. Ct. App. June 12, 2009), the Colorado Court
of Appeals affirmed the trial court decision approving a settlement
in a class action involving royalty payments. The court upheld the
trial court’s decision that it was reasonable for the settlement to
include claims regarding the decimal interest of each owner for
claims prior to January 1, 2008. The court also found that the trial
court was correct in not giving the two objecting class members
a second opportunity to opt out of the class at the time the notice
of settlement was received. The appellate court upheld the trial
court’s determination that the settlement was fair for a number of
reasons, including that each side would have presented extensive
expert testimony at trial and that the outcome would have been
predicated on the jury’s assessment of each side’s evidence re-
garding the location of the first commercial market for the natural
gas produced in Colorado. The court stated that the case was
therefore uncertain and risky for both sides which, among other
reasons, supported the trial court’s conclusion that the settlement
was fair.

M I N N E S O T A  —  M I N I N G

I L S L E Y  D A N I E L  C O L T O N

A L E A V A  R .  S A Y R E

—  R E P O R T E R S  —

M INNESOTA COURT OF APPEALS HEARS ORAL ARGUM ENT

IN M INNESOTA STEEL CASE

In July 2009, the Minnesota Court of Appeals heard oral ar-
gument on an appeal filed by the Minnesota Center for Environ-
mental Advocacy (MCEA). Minnesota Center for Environmental

Advocacy v. Minnesota Department of Natural Resources, No.
A08-2171. The case stems from MCEA’s claim that the Environ-
mental Impact Statement (EIS) prepared for a proposed taconite
mine and processing facilities was inadequate because it did not
properly evaluate the impact of greenhouse gas emissions from
the project or the cumulative impact of climate change. The de-
cision in this appeal has significant implications for the degree of
environmental review required for greenhouse gas emissions as-
sociated not only with metallic mineral mines, but with any other
project that potentially emits greenhouse gases.

Minnesota Steel Industries, L.L.C., proposed the construction
of an open pit taconite mine, adjacent stockpile, a tailings basin,
and production facilities, including a steel mill. Under Minnesota
law, an EIS is mandatory for the construction of a new metallic
mine and processing facilities. Minn. R. 4410.4400, subpt. 8.
Consequently, the Minnesota Department of Natural Resources
(MNDNR), in cooperation with the U.S. Army Corps of Engi-
neers (COE), undertook the preparation of the EIS. See Minn. R.
4410.4400, subpt. 8 (stating that MNDNR is responsible for pre-

paring an EIS for metallic mineral mines). After the MNDNR had
completed a draft EIS, the MCEA submitted comments suggesting
that the EIS should evaluate the “[p]redicted consequences of cli-
mate change,” including drought, heavier rain events, increased
flooding, violent storm events, and habitat changes.

In response to the MCEA’s comments, the final EIS included
2a carbon footprint analysis, which estimated the total CO  emis-

sions of the mine and processing facilities, and a detailed list of
mitigation measures to reduce the estimated greenhouse gas emis-
sions. The final EIS, however, indicated that a comprehensive

2analysis of the project-related CO  emissions was not possible
because a reliable model or other analytical tool for predicting
such effects does not exist. Additionally, the final EIS stated that,
despite consensus in the scientific community about climate change
occurring, any long-term impact of climate change in the project
area would only be speculation.

The MCEA filed suit, claiming that the EIS was inadequate
because, among other things, it failed to address the cumulative
impacts of the project on climate change, did not evaluate miti-
gation measures to reduce greenhouse gas emissions, and neglec-
ted to account for climate change in its modeling. The MCEA
and MNDNR filed cross motions for summary judgment, and
the Itasca County District Court denied the MCEA’s motion and
granted the MNDNR’s motion. The district court concluded that,
because climate change is global in nature, the Minnesota Steel

2project would emit a relatively insignificant amount of CO  and
that the MNDNR properly addressed the amount of such emis-
sions. Minnesota Center for Environmental Advocacy v. Holsten,
CV-07-3338 (Minn. Dist. Ct. 2008). The court also upheld the ade-
quacy of the EIS’s presentation of mitigation measures, which
included a more efficient project design as a substantial improve-
ment over traditional steelmaking. Finally, the court held that the
MNDNR did not completely ignore climate change, but instead
excluded the potential impacts from its modeling because of their
speculative nature. According to the court, this decision was not
arbitrary and capricious.

The Minnesota Court of Appeals is anticipated to issue a de-
cision in this case in approximately three months. At that time,
mining companies intending to construct new metallic mineral
mines and processing facilities as well as the state’s regulatory
agencies should have better guidance on the degree to which fu-
ture EISs must evaluate greenhouse gas emissions and climate
change.

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

INGRESS/EGRESS EASEM ENT ALLOW S REASONABLE UPGRADE

OF ROAD

Although the following case involved an easement on resi-
dential property, it is reported here because the same issue could
arise with an oil and gas agreement. In a declaratory judgment
action, Homestead Estates Homeowners Association v. Jones, 278
Neb. 149, 768 N.W.2d 436 (2009), the Nebraska Supreme Court
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declared that the holder of an ingress/egress easement had the
right to upgrade the surface of a roadway over the easement where
the property owners could not show that the upgrade would dam-
age or interfere with the enjoyment of the servitude estate. Re-
lying on the Restatement (Third) of Property, Servitudes § 4.10
at 592 (2000), the court applied the principle that,

Except as limited by the terms of the servitude . . .
the holder of an easement . . . is entitled to use the ser-
vient estate in a manner that is reasonably necessary for
the convenient enjoyment of the servitude. The manner,
frequency, and intensity of the use may change over time
to take advantage of developments in technology and to
accommodate normal development of the dominant es-
tate or enterprise benefitted by the servitude.

The objecting landowners owned a residential property loca-
ted adjacent to the servient estate comprised of 40 acres of un-
developed property, which they also owned. The servient estate
was the subject of an ingress and egress easement for a home-
owners association of a real estate subdivision, Homestead Es-
tates. At the time the Joneses purchased their property, the ease-
ment contained a gravel road and was the only means of access to
the Homestead Estates development.

The district court found that the road upgrade was a reason-
able use of the easement by the homeowners association. The
district court held that the homeowners association had the right
to upgrade the road by asphalting the surface and that resurfacing
the road would not negatively affect the servient estate. The su-
preme court noted that while the Joneses presented evidence to
show how paving the road would interfere with the aesthetic value
of their residential property, those concerns are not properly con-
sidered in this case. The record was almost silent on the effect of
the road upgrade on the undeveloped servient estate which was at
issue. The supreme court affirmed the district court decision.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

TORT CLAIM S ARISING OUT OF POOLING APPLICATION

ARE SUSTAINED

In Optima Oil & Gas Co., LLC v. Mewbourne Oil Co., CIV-
09-145-C, 2009 WL 1773198 (W.D. Okla., June 22, 2009), Plain-
tiff Optima owned 85% of the leasehold rights and Defendant
Mewbourne owned 15% of the leasehold rights within a one-
section unit in Ellis County, Oklahoma. In February 2006, a dis-
pute arose concerning development of the unit. Plaintiff informed
Defendant that, as majority owner, it intended to operate and was
taking steps to develop the unit, and was actively marketing its
interest in the unit as a prospect. Defendant indicated to Plaintiff
that it would await Plaintiff’s decision regarding development of
the unit. However, in June 2006, Defendant filed an application
with the Oklahoma Corporation Commission to force pool Plain-
tiff’s interests in the unit. Although notice of the application was
sent to Plaintiff, Plaintiff did not receive actual notice until after
the hearing occurred. As a consequence, the application was heard

as an uncontested matter. When Plaintiff learned of the hearing,
it filed with the Commission a motion to stay and reopen, but
before ruling on the motion, the Commission entered an order
pooling Plaintiff’s interests. Plaintiff filed a motion to vacate,
which was denied. On appeal, the Oklahoma Court of Civil Ap-
peals found the Corporation Commission erred in denying Plain-
tiff’s motions and reversed and remanded for further proceedings.
However, while Plaintiff’s appeals were pending, Defendant filed
a motion for extension of time to commence operations under the
pooling order and was ultimately granted a one-year extension,
during which time Plaintiff’s leases in the unit expired.

The present complaint was filed in February 2009 asserting
claims for abuse of process, fraud, constructive fraud, tortious in-
terference with contractual relations, and tortious interference with
prospective business advantage. Plaintiff also sought punitive
damages.

Defendant filed a motion to dismiss. The court denied Defen-
dant’s claims that Plaintiff was not the real party in interest and
lacked standing, and that the statute of limitations had run. As for
abuse of process, the court stated that the required elements were
the improper use of the court’s process primarily for an ulterior
purpose with resulting damage to the Plaintiff. The claim was
found to have been stated because Defendant allegedly misrepre-
sented its pooling application as undisputed and deliberately mis-
led the Corporation Commission, causing it to enter an erroneous
order to deprive Plaintiff of its leasehold interest in the unit with
resulting damages. Id. at *6. As for fraud, the court found that this
claim had been pled with particularity as required by Rule 9(b),
since the complaint stated that Plaintiff informed Defendant that
it intended to operate the unit, was taking steps to do so, and would
oppose efforts by Defendant to drill within the area. Defendant
then filed a pooling application which it represented was uncon-
tested, withholding from the Commission Plaintiff’s disclosed in-
tent that it would oppose any attempt to pool. During Plaintiff’s
appeal of the Commission’s decision, Defendant sought from the
Commission an extension of time to commence operations. At the
hearing on the extension, Defendant falsely represented to the
Commission that the extension would preserve the status quo
when, in fact, it caused Plaintiff to lose its leasehold rights in the
unit.

The court noted that constructive fraud is the breach of a duty
which, without the actual fraudulent intent, gains an advantage to
the person at fault by misleading another to its prejudice. 2009
WL 1773198, at *7 - *8. Although Defendant had no duty to dis-
close to Plaintiff its intent to file a pooling application, once it
spoke on the subject, Defendant was duty bound to tell the full
truth. Defendant allegedly informed Plaintiff that it would await
Plaintiff’s decision regarding development of the unit prior to
filing a pooling application and that any dispute would be re-
solved openly before the Commission. Further, when before the
Commission on the pooling application, Defendant had a duty to
fully inform the Commission of Plaintiff’s intent to oppose the
application. The court found a claim for constructive fraud suf-
ficiently stated.

As for Plaintiff’s tortious interference with a contractual re-
lationship, the court found that the leasehold interests held by
Plaintiff comprising 85% of the unit were the applicable contracts
which, if not drilled timely, would expire. As a result of the De-
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fendant’s pooling application, the subsequent protracted litigation,
and Defendant’s request for a one-year extension of time to com-
mence operations, Plaintiff’s leases expired to its detriment. The
court found tortious interference with a contractual relationship
sufficient pled. Id. at *8.

As for tortious interference with prospective business advan-
tage, Plaintiff alleged that it was in the process of developing
drilling prospects in the unit and was actively promoting and mar-
keting its interest for a sale to third parties when Defendant filed
its pooling application. Further, as a result of discussions with
Defendant, Defendant was aware of these negotiations with third
parties, and that as a result of Defendant’s actions, Plaintiff lost its
leases in the unit and its expectancy for a sale to third parties. The
court held that Plaintiff sufficiently stated such a claim. Id.

FILL M ATERIAL ON PIPELINE RIGHT-OF-WAY WARRANTS

PRELIM INARY INJUNCTION

In Enbridge Pipelines (Ozark), LLC v. Bailey, 09-CV-117-
TCK-PJC, 2009 WL 2175587 (N.D. Okla. July 14, 2009), Enbridge
was the owner of a crude oil pipeline crossing the Creek County,
Oklahoma property of Defendant Bailey pursuant to a right-of-
way. The right-of-way extended 25 feet to either side of the pipe-
line centerline and authorized Enbridge to “lay, operate and main-
tain a pipe line for the transportation of oil, gas, gasoline, or
other liquids.” Id. at *1. In connection with fill work on his prop-
erty, Defendant advised a representative of Enbridge that he would
place “a couple” feet of fill material on top of the pipeline, but that
it would be clean dirt: topsoil free of large rocks. Later, Enbridge’s
representative saw a bulldozer pushing large rocks towards the
easement and an aerial patrol report showed that fill dirt with
concrete chunks had been pushed over the Enbridge right-of-way.
Further inspection of the property a few days later showed addi-
tional dirt on Enbridge’s right-of-way which included large piles
of concrete and rebar. Enbridge advised Defendant’s daughter that
the dumping must stop. A later aerial report showed Defendant
continued placing additional fill material on top of Enbridge’s
right-of-way. Subsequently, Defendant admitted to an Enbridge
representative that he was placing concrete on the easement, stat-
ing further that it was his land and he could do what he wanted
with it and that Enbridge would need to get an injunction if it
wanted to stop him. Id. at *1 and *2.

After Enbridge filed an action in state court, Defendant agreed
not to place additional fill material on Enbridge’s easement, and
the state action was dismissed. Nevertheless, Defendant continued
to place additional fill material on the right-of-way, as a result of
which Enbridge filed suit in federal court in March 2009. Enbridge
moved for a preliminary injunction prohibiting Defendant from
depositing additional material on the pipeline right-of-way and
from otherwise interfering with Enbridge’s operation and mainte-
nance of the pipeline, and requiring Defendant to immediately
remove all fill material previously placed upon the right-of-way.
At a hearing on the preliminary injunction, Enbridge presented
testimony that there were 10-15 feet of fill material covering
approximately 200 feet of the pipeline.

The court found that Enbridge successfully demonstrated a
significant risk of irreparable harm if the preliminary injunction
were not granted. The presence of 10-15 feet of fill material over
the Enbridge right-of-way could result in damage to the pipe’s

coating and/or cathodic protection system, a delay in discovering
a leak in the pipeline increasing the chance of rupture, and diffi-
culty in accessing the pipeline to remedy any leak or other emer-
gency. Enbridge demonstrated that in an emergency, it would take
additional time to reach the pipeline through the fill material, mul-
tiplying the severity of any problem and presenting an unstable
environment for Enbridge’s workers. Further, the fill material
covering the pipeline prevented Enbridge from complying with
federal regulations regarding inspection and maintenance of the
pipeline.

In balancing the harm to be suffered by Enbridge against the
harm suffered by the Defendant by granting the injunction, the
court found the balance weighed strongly in favor of Enbridge. If
the injunction were granted, the only harm to Defendant would be
the cost of removing the fill material from Enbridge’s right-of-
way and such costs could be adequately compensated by monetary
damages, which would be small compared to Enbridge’s compro-
mised ability to inspect, maintain, and repair the pipeline. Id .
at *5.

The court easily found that the public interest factor weighed
on the side of Enbridge. Finally, Enbridge met the standard of
substantial likelihood of success on the merits since Defendant’s
actions were inconsistent with the rights granted to Enbridge un-
der its right-of-way. Id.

The court granted Enbridge’s motion for preliminary injunc-
tion prohibiting Defendant from depositing additional fill material
on any part of Enbridge’s right-of-way, and requiring Defendant
to remove all fill material on Enbridge’s right-of-way on the east
side of Defendant’s property. However, the court declined to re-
quire Defendant to remove fill material on the west side of Defen-
dant’s property where the fill material was of minimal depth and
did not contain concrete and steel materials and, thus, there was
no irreparable harm sufficient to require Defendant to imme-
diately remove the fill material on the west side. Id. at *6.

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

ONTARIO SECURITIES COM M ISSION REQUIRES HUDBAY

SHAREHOLDER APPROVAL OF LUNDIN/HUDBAY TRANSACTION

The decision in HudBay Minerals Inc. (Re), 2009 LNONOSC
269, 32 OSCB 3733 (May 26, 2009), was the result of a review
by the Ontario Securities Commission (the Commission) of a
Toronto Stock Exchange (TSX) decision concerning a proposed
acquisition (the Transaction) by HudBay Minerals, Inc. (HudBay)
of Lundin Mining Corporation (Lundin). The TSX had approved
a listing of additional common shares to be issued by HudBay in
connection with the Transaction without requiring the Transaction
to be approved by HudBay shareholders. Jaguar Financial Cor-
poration (Jaguar), a shareholder of HudBay, had originally reg-
istered its opposition to the proposed listing with the TSX and
initiated this appeal.
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The decision is of particular significance because it casts
doubt on the validity of business combinations structured in the
manner proposed by HudBay and Lundin, where the shareholders
of the acquired company are afforded a vote but the shareholders
of the acquiring company are not.

As part of its listing approval process, the TSX was required
by section 603 of the TSX Company Manual (Manual) to assess
whether or not the Transaction would have an adverse effect on
the public interest or on the “quality of the marketplace” if it went
ahead without shareholder approval. In its decision, however, the
TSX gave no reasoning for its conclusion that there would be no
such adverse effect. On appeal, the Commission was unable to
assess the reasonableness of the TSX’s decision and undertook its
own analysis.

This case was the first instance in which the meaning and
scope of section 603 of the Manual was explored. The Com-
mission fleshed out a non-exhaustive list of factors that should be
considered in evaluating whether a proposed transaction will
affect the “quality of the marketplace.” The key factor in the
analysis is the fair treatment of shareholders. Specifically, the
issue of dilution of shares should be considered because it affects
the economic interests of shareholders and directly affects their
fundamental rights. In this case, the heavy dilution of HudBay
shares that would result from the Transaction approached the
threshold at which the TSX usually requires shareholder approval.
The fairness of the transaction for HudBay shareholders was ques-
tionable; Lundin shareholders received a large premium on their
shares whereas HudBay shareholders suffered extreme dilution.

A second factor in fairness is the need to consider the likely
economic impact of the particular transaction on the shareholders,
particularly in its effect on share price. In this instance, HudBay
share prices dropped 40%, indicating that shareholder approval of
the Transaction probably should have been sought. A further con-
sideration is the effect of the proposed transaction on the cor-
porate governance of the parties. The right of shareholders to vote
on the Board of Directors is a fundamental governance right; if
the transaction would fundamentally transform the make-up of the
Board, shareholder approval should be required for the transac-
tion. In this case, the composition of the Board and the overall
control of the merged entity would have changed drastically, with
five of nine directors being former directors of Lundin. Similarly,
if the Board seems to have attempted to frustrate the legitimate
exercise of fundamental shareholder rights, the transaction should
face extra fairness scrutiny. Finally, if the transaction would effect
a radical change on the issuer or its business, that effect should be
considered in determining whether or not shareholder approval for
the transaction should be required. In this case, the acquisition of
Lundin would have significantly increased HudBay’s risk profile
and long-term debt, and exposed it to minority interests in joint
ventures with significant financial obligations.

The Commission concluded, on an overall evaluation of the
circumstances, that the Transaction was manifestly unfair to Hud-
Bay shareholders and would have had an adverse effect on the
quality of the marketplace. As such, the Transaction would be
contrary to the public interest if undertaken without shareholder
approval. The Commission therefore held that shareholder ap-
proval of the Transaction would be required as a precondition to
the listing of the common shares on the TSX.

ONTARIO PROPOSES SIGNIFICANT CHANGES TO M INING ACT

On April 30, 2009, Ontario introduced Bill 173 (Bill), which
proposed a number of significant changes to its Mining Act (Act),
R.S.O. 1990, c. M.14. The proposed amendments include:

• phased implementation of map staking, starting with a
paper-based system in Southern Ontario, then moving to
include Northern Ontario in an online electronic system;

• recognition of aboriginal and treaty rights in the purpose
statement of Act;

• a dispute resolution mechanism for Aboriginal-related
mining issues;

• a requirement that prospectors complete an awareness
program to obtain a prospectors license to ensure they
are aware of: (1) Aboriginal engagement practices and
consultation requirements; (2) conditions for exploring
on private lands; and, (3) requirements for rehabilitation
of exploration sites;

• a requirement for notification and/or consultation with
Aboriginal communities throughout the mining sequence,
based on a graduated regulatory system for exploration
with a requirement for filing exploration plans for lower
impact activities and exploration permit requirements for
activities with higher impacts;

• provisions for withdrawing Aboriginal cultural sites from
mineral claim staking;

• a prohibition on new mines in the Far North without a
community land use plan in place;

• provisions to address conflicts where the owners of pri-
vate surface rights do not hold the mineral rights on their
lands (In Southern Ontario, these mining rights would be
withdrawn from mineral staking automatically, and in
Northern Ontario, owners would be able to apply to the
Minister for an order to withdraw the mining rights from
staking. Existing tenure will be respected, but in South-
ern Ontario, when claims lapse, mineral rights would be
withdrawn where surface rights are privately held.); and

• an increase in fines and penalties for non-compliance
with rehabilitation requirements.

Much of the proposed Act enables processes that will be
detailed in the regulations, which would be developed throughout
2009-2010, if the Bill is passed. Development of program delivery
infrastructure will proceed throughout 2009-2010, and implemen-
tation would be phased in throughout 2010-2011. The proposed
Bill 173, Mining Amendment Act, 2009 is available at www.ontla.
on.ca.

ONTARIO SUPERIOR COURT HALTS TAKEOVER BID

In Gold Reserve Inc. v. Rusoro Mining Ltd., [2009] CanLII
4855, O.J. No. 533 (Feb. 10, 2009), Ontario Superior Court Jus-
tice Peter Cumming granted an interlocutory injunction following
a motion by Gold Reserve Inc. (Gold Reserve) on the grounds that
Rusoro Mining Ltd. (Rusoro) allegedly had access to or had bene-
fitted from the use of confidential information concerning Gold
Reserve as a result of Rusoro’s relationship with Endeavour Fi-
nancial International Corporation (Endeavour). The court issued
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an injunction restraining Endeavour from having any involvement
with a hostile takeover bid for Gold Reserve. The court required
that Rusoro, Endeavour, and their agents return all the confiden-
tial information concerning Gold Reserve, and anything produced
from that confidential information. The decision of the Ontario
Superior Court prompted Rusoro to withdraw its bid.

The conflict in this case arose because both companies shared
a financial advisor, Endeavour. Endeavour had access to a great
deal of confidential financial information about its client Gold Re-
serve that it had obtained through its role as financial advisor on
the Brisas Project. Endeavour subsequently agreed to act as fi-
nancial advisor for Rusoro in a secret hostile takeover bid for
Gold Reserve.

Gold Reserve applied for an interlocutory injunction re-
straining Rusoro from proceeding with the takeover bid and re-
straining Endeavour from continuing its relationship with Rusoro
with respect to the takeover bid. Gold Reserve claimed that En-
deavour had shared its confidential financial data with Rusoro,
which gave Rusoro an unfair and inappropriate advantage in its

takeover bid. It also claimed that Endeavour had breached its
contract with Gold Reserve, in which it had promised not to dis-
close any confidential information and not to knowingly act against
the interests of Gold Reserve in any material way.

The court granted the injunction. In its view, the evidence
supported Gold Reserve’s claim that Endeavour might have shared
Gold Reserve’s confidential financial data with Rusoro and thus
breached its contractual confidentiality agreement. The court also
found that evidence suggested Endeavour might have breached its
fiduciary duty of loyalty to Gold Reserve. The potential conflict
of interest in advising Rusoro about the takeover bid was obvious
and should have been obvious to Endeavour, which was obligated
to avoid such conflicts. Ultimately, the court held that Gold Re-
serve had established a serious issue for trial, and because mone-
tary damages would be insufficient to protect it from irreparable
harm, an injunction was the appropriate remedy. The risk of harm
to Gold Reserve that would result from refusing the injunction
outweighed the harm to Rusoro that would result from granting it.
See http://www.canlii.org.
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—  R E P O R T E R  —

NINTH CIRCUIT DEALS BLOW TO LAND EXCHANGE

PROPONENTS

The Ninth Circuit recently issued an important and contro-
versial decision affecting land exchanges made for mining pur-
poses. Center for Biological Diversity v. U.S. Dep’t of the Inte-

rior, 581 F.3d 1063 (9th Cir. 2009). The case addresses a land
exchange initiated by Asarco LLC to swap private land for a
number of federal parcels located near its Ray Mine in Arizona.
The offered federal parcels were subject to unpatented mining
claims owned by Asarco. In a two-to-one decision, the court ruled
that in issuing the Final Environmental Impact Statement support-
ing the land exchange, the Bureau of Land Management (BLM)
had failed to conduct a comparative analysis between the no-action
alternative and the exchange alternative and, accordingly, had
violated the “hard look” requirement of the National Environ-
mental Policy Act (NEPA).

According to the majority opinion, the BLM assumed, with-
out analysis, that because Asarco owned unpatented mining claims
on the offered land, the consequence of approving the land ex-
change would be the same as not approving the exchange: in
either event, mining of the offered parcels would occur and would
have similar environmental impacts. The majority opinion con-
cludes that this assumption was unfounded because of BLM’s
regulatory authority governing mining activities on unpatented
mining claims. The opinion bases this premise on the fact that a
BLM-approved mining plan of operation (MPO) is required be-
fore any substantial mining operations may be conducted on
public lands. Given the exacting nature of that process, the two-
judge majority concluded that the environmental impacts of a
mining operation conducted on public land would likely be very
different from those expected from an operation conducted on
private lands, where no MPO is required. Id. at 1072-75.

The court applied similar reasoning in concluding that BLM
had also violated the Federal Land Policy and Management Act’s
requirement that the agency determine that an exchange is in the
“public interest.” The court concluded that BLM’s analysis did
not give proper weight to the disadvantages of an exchange be-
cause it did not compare the environmental impact of mining con-
ducted under an MPO with the impact of mining where an MPO

continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

COM M ON CARRIER STATUTE DOES NOT CREATE PRIVATE

RIGHT OF ACTION

Plaintiff Riviera Drilling and Exploration Company (Riviera)
filed a complaint alleging that Gunnison Energy Corporation and
other parties (Gunnison) denied Riviera access to a natural gas
gathering system operated by Gunnison. Riviera’s fifth claim for
relief asserts that Gunnison breached its obligation as a common
carrier under 30 U.S.C. § 185(r)(2)(A) of the Mineral Leasing Act
by denying Riviera access on the pipeline system on a non-
discriminatory basis (Fifth Claim for Relief). The U.S. District
Court for the District of Colorado, in Riviera Drilling & Explora-

tion Co. v. Gunnison Energy Corp., Civ. No. 08-cv-02486-REB-
CBS, 2009 WL 3158163 (D. Colo. Sept. 29, 2009), granted Gun-
nison’s motion to dismiss the Fifth Claim for Relief.

Under 30 U.S.C. § 185(r)(2)(A) a gas pipeline subject to the
Mineral Leasing Act “shall accept, convey, transport, or purchase
without discrimination all oil or gas delivered to the pipeline.”
Gunnison admits that it is subject to the common carrier obliga-
tions imposed by the Mineral Leasing Act but asserts that Riviera
has no private right of action under the provisions of the Mineral
Leasing Act. 2009 WL 3158163, at *1. In dismissing the Fifth
Claim for Relief, the district court relied on TransAmerica Mort-

gage Advisors, Inc. (TAMA) v. Lewis, 444 U.S. 11, 19–20 (1979),
in which the U.S. Supreme Court stated that “[i]n view of these
express provisions for enforcing the duties imposed by [the stat-
ute], it is highly improbable that ‘Congress absentmindedly forgot
to mention an intended private action.’ ” 444 U.S. at 20 (quoting
Cannon v. University of Chicago, 441 U.S. 677, 742 (1979)). The
district court notes that the common carrier provision of the Min-
eral Leasing Act provides well-defined remedies for violations.
These remedies do not include a private right of action. Under
these circumstances, the district court held that it is not appro-
priate to imply a private right of action under the common carrier
provisions. Id. at 20–21.

U.S. TENTH CIRCUIT CONSTRUES UNITIZATION CLAUSE

Trans-Western Petroleum, Inc. (Trans-Western) brought suit
seeking a declaratory judgment that an oil and gas lease commit-
ted to a federal exploratory unit terminated for failure to comply

continued on page 3
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is not required. Id. at 1075-76. A similar rationale led the court to
conclude that BLM erred in determining that the agency’s re-
source management plans should be amended to allow the ex-
change. Id. at 1076.

In a sharply worded dissent, one judge “staunchly” disagreed.
Id. at 1081. As a beginning point, the dissent took issue with the
majority’s conclusion that BLM had assumed that the same type
of mining operation would be conducted whether or not the ex-
change occurred. The dissenting judge observed that BLM had
developed a “foreseeable use plan” that approximated what kind
of mining operation would occur under either scenario and appro-
priately compared the foreseeable impacts under each scenario.
Id. at 1084-85. In the dissent’s view, the majority, not BLM, was
engaging in unwarranted assumptions about the impact of an MPO
requirement on mining operations. Id. at 1084. The dissenting
judge argued that in light of the host of other regulatory con-
straints imposed on mining, whether conducted on public lands or
not, BLM reasonably concluded that mining under either scenario
would be substantially similar. Id. In the dissent’s view, the ma-
jority opinion would require that the NEPA process for an ex-
change be as exacting as an MPO process, requiring that an ex-
change proponent fully develop its mining plan and gain approval
of that plan prior to any exchange. Id. at 1085-86. The dissent
concluded that such a requirement has no basis in the law and
does not accord the appropriate deference due an administrative
agency. Id. at 1086.

As might be expected, on October 29, 2009, Asarco filed a
petition for a rehearing en banc.

IBLA  REVISITS THE GROUP CLAIM  VALIDITY RULE: EACH

CLAIM  M UST BEAR A PRO RATA SHARE OF CAPITAL COSTS

Two recent IBLA decisions, United States v. Wigglesworth,
178 IBLA 51, GFS(MIN) 19(2009), and United States v. Newman,
178 IBLA 174, GFS(MIN) 24(2009), revisit the rule announced
in United States v. Collord, 128 IBLA 266, GFS(MIN) 17(1994).
In Collord, IBLA concluded that while the validity of one claim
included in a group of mining claims may be assessed in light of
the economics of the group as a whole, each claim must bear its
proportionate share of the capital costs of developing a mine. The
Collord case generated four opinions and 116 pages of discussion.
In the lead and one of the concurring opinions, seven of the judges
agreed that:

In order for there to be a valuable mineral deposit
on each of the claims in a group, the recovery expected
from each claim must not only exceed the costs of mining,
transporting, milling, and marketing the particular deposit
on that claim but each claim must also bear a propor-
tionate share of the development and capital costs attri-
butable to the combined operation.

128 IBLA 287. Two judges disagreed, concluding that where other
claims in a group can bear all of the capital costs of developing a
mine, more marginal claims need only bear their own operating
costs. Id. at 319-69.



MINERAL LAW NEWSLETTER page 3

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

It is not clear why the judges in Collard made such a point of
the issue. The majority of the judges had already concluded that
the claim at issue could not bear its own operating costs, much
less a portion of the capital costs. Id. at 286-87, 305-06. Accord-
ingly, the assertion that each claim must bear a pro rata share of
capital costs appears to have been dicta. See Newman, 178 IBLA
at 192, n.17 (acknowledging that the pronouncement in Collord

might have been dicta).

In Newman and Wigglesworth, IBLA endorsed the rule an-
nounced in Collord, concluding in both cases that the administra-
tive law judge had not properly considered whether the disputed
claims could bear their share of the capital costs of developing a
mine. The decisions are noteworthy because they adopt as law the
dicta announced in Collord. In addition, Newman raises, but does
not decide, two significant issues posed by the Collord rule.

The Newman decision first notes that Judge Burski’s concur-
ring opinion in Collord, joined in by three other judges, adopted
an exception to the proportionality rule where mine development
costs have already been incurred prior to the validity determina-
tion. Judge Burski concluded that where a claimant has already
developed a mine on some claims in the group, he need not show
that other claims in the group can bear their share of the already
incurred costs. Collord, 128 IBLA at 303. In Newman, the claim-
ant was actively developing a mine on the primary ore body lo-
cated on patented claims included in the claim group. The judges,
however, declined to consider whether the disputed claims must
share in the costs of that development “or other anticipated capi-
tal costs.” 178 IBLA at 192, n.18 (emphasis added). The reference
to other anticipated costs suggests an argument that where a claim-
ant is in the process of developing a mine, a challenged claim may
not need to share in either the previously incurred capital costs or
those anticipated to be incurred as development proceeds.

In addition, the Newman judges expressly declined to con-
sider on what basis a claim’s proportionate share of the capital
costs should be calculated, but noted several possibilities: the
claim’s share of the reserve, “added costs for a larger facility to
process additional ore or from delay by developing this claim af-
ter other group claims are developed, or some other basis suppor-
ted by the record.” Id. The possibilities noted suggest arguments
that the pro rata rule may not be as simple as spreading total
capital costs over the quantity of minerals that are expected to be
produced from each claim.

M ILLER ORDER VACATED

Volume XXVI, No. 3 (2009) of this Newsletter reported on
two surprising rulings made in Miller v. U.S. Department of

the Interior, 635 F. Supp. 2d 1224 (D. Colo. 2009). In that case,
the court ruled that a failure to file a small miner certification by
September 1 of the calendar year is a curable defect and that, in
any event, BLM was estopped from voiding the claims because of
its failure to notify the claimants of the claims’ invalidity for six
months and its acceptance of several filings and fee payments made

in the interim. On September 4, 2009, pursuant to a stipulated mo-
tion, the Miller court vacated its order. It appears likely that BLM
entered into the stipulation to avoid the preclusive effect of the
order and perhaps the persuasive value of the decision.

F E D E R A L  —  O I L  &  G A S
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with the unitization clause contained in such lease. The Tenth Cir-
cuit, in Trans-Western Petroleum, Inc. v. United States Gypsum

Co., 584 F.3d 988 (10th Cir. 2009), affirmed the federal district
court and held that commitment of the lease to the federal unit was
not authorized by the unitization clause, and therefore the lease
terminated. Id. at 994.

United States Gypsum Co. (U.S. Gypsum) executed an oil
and gas lease covering 1,720 acres in Sevier County, Utah (the
Wolverine Lease), in favor of the predecessor of Wolverine Gas
and Oil Corporation and Winn Exploration Co. (collectively, Wol-
verine). The Wolverine Lease contained a clause authorizing the
lessee to commit the lands covered by such lease into a federal
unit (Unitization Clause). On July 28, 2003, the Bureau of Land
Management (BLM) approved the creation of the Wolverine Unit
(Unit) covering certain federal and fee lands, including all of the
lands covered by the Wolverine Lease. Although a number of pro-
ducing wells were drilled in the Unit, none of the lands covered
by the Wolverine Lease were included within a participating area
that would entitle  U .S. Gypsum to share  in production from
the Unit. The primary term of the Wolverine Lease expired on
August 17, 2004, and on the same day U.S. Gypsum executed
another oil and gas lease covering the same lands in favor of Trans-
Western (the Trans-Western Lease). W olverine asserted that its
lease was perpetuated beyond the expiration of its primary term
by inclusion within the Unit, as authorized by the Unitization
Clause. The Unitization Clause contained some unique, and in the
court’s view, ambiguous language not typically found in other
leases. In particular, the Unitization Clause provided:

(b) Units . . . must be approved by the governmental au-
thority having jurisdiction and shall allocate to the por-

tion of this lease included in any such unit a fractional

part of production from any part of such unit on one of

the following bases: (i) the ratio between the quantity of
recoverable production allocable to the portion of this
lease included in such unit and the total of all recover-
able production allocable to such unit; or (ii) such other
basis as may be approved by the governmental authority
having jurisdiction thereof.

Id. at 993 (emphasis added).

The Tenth Circuit held that the language of the Unitization
Clause authorized the commitment of the lands covered by the
Wolverine Lease to the Unit only if a fractional part of production
from the Unit is allocated to the Wolverine Lease. While acknowl-
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edging that the Unitization Clause granted deference to BLM to
establish a basis for allocating production from the Unit, the court
held that whatever basis was adopted must allocate something to
the Wolverine Lease. As noted, the lands covered by the Wol-
verine Lease were not included in a participating area, and as a
result, no production from the Unit was allocated to the Wolverine
Lease. Thus, Tenth Circuit held that the commitment of the Wol-
verine Lease to the Unit was not authorized by the Unitization
Clause, and therefore the lease terminated on August 17, 2004. Id.
at 994.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

K A T H L E E N  C .  S C H R O D E R

—  R E P O R T E R S  —

INTERIOR APPROPRIATION ACT FINALIZED

On October 29, 2009, Congress finalized the Department of
the Interior, Environment, and Related Agencies Appropriations
Act, 2010 (Act). The Act provides $32.2 billion in fiscal funding
for the Department of the Interior and $10.3 billion for the Envi-
ronmental Protection Agency. The Act provides $4.7 billion more
than the Fiscal 2009 Interior Appropriation. It was signed by Pres-
ident Barack Obama on October 30, 2009, and includes a continu-
ing resolution to fund the Federal Government Fiscal 2009 Levels
through December 18, 2009, for those departments whose appro-
priation acts have not yet been finalized. Pub. L. No. 111-88, 123
Stat. 2904 (2009). To date, Congress has sent the administration
five of the 12 annual spending bills, including the Interior measure.

The Act contains three provisions that are worthy of note.
First, the Act extends for a third year the deduction of 2% of state
energy royalty money to offset the federal government’s adminis-
tration of the Federal Oil and Gas Program. Prior to three years
ago, the federal government and states shared equally the bonus
payments paid for federal oil and gas leases and the royalty reve-
nues from oil and gas production on said leases. Western gover-
nors and western Republican senators have criticized the reduc-
tion. Second, the final Bill rejected a House provision that would
have required coal lessees to pay the full amount of their bids up
front rather than prorating the payments over several years. Third,
the Act includes an administration request that would increase the
fee for processing applications for permits to drill (APDs) on fed-
eral oil and gas leases from $4,000 to $6,500 each. The processing
fee was implemented several years ago to partially defray the ad-
ministrative costs associated with processing the then-increasing
number of applications for permits to drill on federal oil and gas
leases.

Finally, the Interior Appropriations Act includes a provision
entitled Federal Land Assistance, Management, and Enhancement
Act of 2009 (FLAME) that establishes a one-year version of an
emergency firefighting fund. The Bill allocates $474 million to
wildland firefighting and can be used as needed in order to pre-

vent federal land management agencies from borrowing from an-
nual line operations to fight emergency fires.

FOREST SERVICE PLANNING RULES ENJOINED—AGAIN

On June 30, 2009, the U.S. District Court for the Northern
District of California once again enjoined the Forest Service from
implementing its planning regulations. Citizens for Better Forestry

v. U.S. Department of Agriculture, 632 F. Supp. 2d 968 (N.D. Cal.
2009). Under the National Forest Management Act, the Forest
Service is required to develop land use plans, known as Forest
Plans, setting management objectives and guidelines for Forest
Service land. The Forest Service originally published regulations
pertaining to the development of Forest Plans in 1982. See 36
C.F.R. pt. 219 (1999). The regulations were amended in 2000, with-
drawn because of litigation, revised in 2005, and enjoined because
of litigation. New rules were issued in 2008, but again litigated.

The court determined that the Forest Service failed to prepare
adequate analyses as required by the National Environmental
Policy Act of 1969 (NEPA). Prior to issuing the 2008 Planning
Regulations, the court indicated the Forest Service’s Environ-
mental Impact Statement (EIS) did not adequately address how
changes in the 2008 Planning Regulations would ensure the via-
bility of existing vertebrate species, a standard that existed under
the 1982 Planning Regulations. Citizens for Better Forestry, 632
F. Supp. 2d at 981. Additionally, the court determined that the For-
est Service failed to consult with the U.S. Fish and Wildlife Ser-
vice (USFWS) as required by the Endangered Species Act. Id. at
982.

This is the second time the same court struck down the Forest
Service’s Planning Regulations. In 2007, the court struck down
the Forest Service’s 2005 Planning Regulations for essentially the
same reasons. See Citizens for Better Forestry v. U.S. Department

of Agriculture, 481 F. Supp. 2d 1059 (N.D. Cal. 2007). (For a his-
tory of the Forest Service Planning Regulations and litigation re-
lating thereto, see Vol. XXV, No. 2 (2008), Vol. XXIV, No. 3
(2007), Vol. XXII, No. 1 (2005), and Vol. XXI, No. 4 (2004) of
this Newsletter). In a speech on August 14, 2009, Secretary of
Agriculture Tom Vilsack committed to promulgate new planning
regulations as soon as possible. To date, however, the Forest Ser-
vice has not issued a notice of intent to begin an EIS or notice of
proposed rulemaking.

KEY INTERIOR AND AGRICULTURE POSITIONS FINALIZED

The Obama Administration’s public lands and natural re-
sources team is now largely in place. On October 16, 2009, the
U.S. Senate unanimously confirmed Harris Sherman as the De-
partment of Agriculture’s Undersecretary for Natural Resources
and Environment. Sherman had been the Executive Director of the
Colorado Department of Natural Resources. As Undersecretary,
Sherman will oversee the U.S. Forest Service.

On October 21, 2009, the Senate confirmed the nomination
of Dr. Marcia McNutt as Director of the U.S. Geologic Survey.
McNutt, who is the first woman director in the 130-year history of
the agency, additionally will serve as a science advisor to Secre-
tary of the Interior Ken Salazar. Most recently, McNutt worked as
the President and Chief Executive Officer of the Monterey Bay
Aquarium Research Institute.
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Jonathan B. Jarvis was confirmed by the Senate as Director
of the National Park Service on September 24, 2009. Jarvis is a
32-year Park Service veteran and has served since 2002 as the
Regional Director of the agency’s Pacific West Region.

On September 28, 2009, Bureau of Land Management (BLM)
Director Robert Abbey announced that Mike Pool, currently serv-
ing as Acting Deputy Director of the BLM, will become Deputy
Director of the BLM on January 1, 2010. Pool served as Acting
BLM Director from March 1 to August 7, 2009, and previously
served as the BLM’s California State Director.

Finally, on November 6, 2009, the U.S. Senate confirmed
nominee Joseph Pizarchik to be Director of the Office of Surface
Mining Reclamation and Enforcement. Pizarchik had been op-
posed by numerous environmental groups.

BATTLE CONTINUES OVER GRAY WOLF AND

GRIZZLY BEAR LISTING

In response to a settlement agreement between the U.S. Fish
and Wildlife Service (USFWS) and several special interest orga-
nizations dated July 1, 2009, the USFWS once again reinstated
the regulatory protections for the gray wolf in the western Great
Lakes region. 74 Fed. Reg. 47,483 (Sept. 16, 2009) (to be codi-
fied at 50 C.F.R. pt. 17). The rule reinstated the listed status under
the Endangered Species Act of 1973, as amended, for gray wolves
in all of Wisconsin and Michigan, the eastern half of North Dakota
and South Dakota, the northern half of Iowa, the northern portions
of Illinois and Indiana, and the northwestern portion of Ohio, as
endangered, and reinstated the listing of wolves in Minnesota as
threatened. The rule additionally reinstated the former designated
critical habitat for gray wolves in Minnesota and Michigan and
the special regulations previously issued by the USFWS in Min-
nesota. The rule was necessary to comply with the July 1, 2009,
Settlement Agreement and Court Order. For additional informa-
tion regarding the gray wolf listing decision, see Vol. XXV, Nos. 3
and 4 (2008), of this Newsletter.

On September 21, 2009, a federal judge in Montana threw
out a USFWS decision to remove the Yellowstone Area grizzly
bear population from the threatened species list of the Endangered
Species Act. Judge Donald W. Molloy of the U.S. District Court
in Montana determined that a USFWS conservation strategy does
not adequately demonstrate that the Yellowstone grizzly bear would
be allowed to recover. In particular, Judge Molloy stated that the
USFWS did not adequately assess the reduction of supplies of
whitebark pine seeds that the bear relies on for its diet. The court
determined that global warming is eliminating stands of whitebark
pine trees and that the record failed to support the USFWS’s con-
clusion that the whitebark pine declines do not pose a threat to
Yellowstone grizzly bear distinct population segment. The court
ordered the USFWS to keep the Yellowstone grizzly bear distinct
population segment on the list of threatened species, and vacated
a March 29, 2007, USFWS rule that delisted the Yellowstone griz-
zly bear. Greater Yellowstone Coalition, Inc. v. Servheen, 07-CV-
134-DVM, 2009 WL 3775085 (D. Mont. Sept. 21, 2009).

FEDERAL DISTRICT COURTS STRIKE TRAVEL PLANS

IN TW O SEPARATE CASES

The U.S. District Courts for Montana and the Northern Dis-
trict of California each struck down separate travel management

plans in late September. In Montana Wilderness Ass’n v. McAllister,
Nos. CV 07-39-M-DWM, CV 07-59-BLG-DWM, 2009 WL
3128032 (D. Mont. Sept. 29, 2009), the Montana court enjoined
the Forest Service from implementing the Gallatin National Forest
Travel Management Plan, which managed motorized and mecha-
nized travel within the Hyalite-Porcupine-Buffalo Horn Wilder-
ness Study Area (WSA). The travel plan reconfigured the areas
within the WSA in which motorized and mechanized vehicles are
permitted. The plaintiffs, a coalition of special interest groups, chal-
lenged the travel plan, alleging that it violated the Administrative
Procedure Act; the Montana Wilderness Study Act of 1977, Pub.
L. No. 95-150, § 3(a), 91 Stat. 1243 (1977) (Wilderness Study
Act); and the National Environmental Policy Act of 1969 (NEPA).

The court held that the Forest Service acted arbitrarily and
capriciously and in violation of NEPA when evaluating whether
the travel plan would maintain the WSA’s existing wilderness
character, as required by the Wilderness Study Act. The court
concluded that the Forest Service could not determine whether the
travel plan would maintain the WSA’s wilderness character with-
out examining scientific data regarding area, concentration, and
intensity of use of the WSA. Moreover, the court held that the
Forest Service could not support its conclusion that impacts would
not occur to the WSA’s wilderness character simply because it
reduced the areas open for motorized use, reasoning that such
reductions may not offset increased motorized use in the area.

The court, however, exhibited sympathy for the agency, de-
scribing it as in the “untenable position” of attempting to balance
competing uses of National Forests while complying with the stat-
utory mandate to preserve the WSA’s wilderness character. Mon-

tana Wilderness Ass’n, at *2. The court laid blame with Congress,
reasoning that it enacted the Wilderness Study Act with the “ex-
pectation that further legislation determining the status of the af-
fected areas would be timely signed into law,” but never did so.
Id. at *15. Congress’ inaction, the court explained, burdens the For-
est Service “with the sisyphean challenge of forest management
under the Wilderness Study Act” that will continue to confront the
Forest Service “[a]bsent a promethian act of Congress.” Id. Ac-
cordingly, in its remand to the agency for further proceedings, the
court directed the agency to begin such proceedings “with refer-
ence to the Montana Congressional delegation for action or advice
as to the proper resolution of Congress’ 1977 stated intention to
resolve which part of the Study Area is wilderness and which is
not.” Id.

In Center for Biological Diversity v. U.S. Bureau of Land

Management, No. C 06-4884 SI (N.D. Cal. Sept. 28, 2009), the
U.S. District Court for the Northern District of California consid-
ered three separate amendments to the California Desert Conser-
vation Area (CDCA) Plan of 1980 that designated off-highway
vehicle (OHV) routes: the W est Mojave Plan, the Northern and
Eastern Mojave Desert Management Plan, and the Northern and
Eastern Colorado Desert Coordinated Management Plan. The court
held that BLM complied with the Endangered Species Act (ESA)
when preparing the three amendments. The court, however, struck
down the West Mojave Plan as in violation of NEPA and the Fed-
eral Land Policy and Management Act of 1976 (FLPMA).

Plaintiffs had contended that the plans imperiled the threat-
ened desert tortoise and the endangered Land Mountain milk-
vetch and violated the ESA. The court found that the USFWS
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adequately justified the conclusions in its biological opinions that
the plans would not jeopardize the continued existence of the two
species. Additionally, the court upheld the USFWS’s conclusion
that the plans would not destroy or adversely modify critical habi-
tat for the desert tortoise. Finally, the court upheld incidental take
statements that allowed activities authorized under the plans.

Despite the finding that the plans complied with the ESA, the
court held that the West Mojave Plan violated FLPMA and NEPA.
The court concluded that the BLM violated FLPMA because it
failed to comply with the requirement under 43 C.F.R. § 8342.1
that it consider various criteria to minimize impacts to resources
when designating OHV routes. The court also concluded that a
conflict between the CDCA Plan and the West Mojave Plan vio-
lated the requirement in BLM’s planning regulations that all fu-
ture management authorizations and activities conform to ap-
proved resource management plans. See 43 C.F.R. § 1610.5-3(a).
The court reasoned that this provision required BLM to specifi-
cally amend the CDCA Plan to eliminate the conflicting provision
prior to issuing the West Mojave Plan, and concluded that BLM
had not done so.

The court also held that BLM violated NEPA because it
failed to consider a reasonable range of alternatives, see 40 C.F.R.
§ 1502.14(a), when it did not consider closing any existing OHV
routes. Additionally, the court held that BLM failed to use a con-
sistent baseline to evaluate impacts against the no-action alterna-
tive. Finally, the court held that BLM failed to adequately analyze
the impacts of the West Mojave Plan to soils, cultural resources,
plants, water and riparian resources, and air quality

S A M  G .  N I E B R U G G E

—  G U E S T  R E P O R T E R  —

NINTH CIRCUIT INVALIDATES STATE PETITIONS RULE AND

REINSTITUTES THE ROADLESS AREA CONSERVATION RULE;
WYOM ING JUDGE DISAGREES

In California ex rel. Lockyer v. U.S. Department of Agricul-

ture (USDA), 575 F.3d 999 (9th Cir. 2009), the Ninth Circuit af-
firmed a decision invalidating the State Petitions for Inventoried
Roadless Area Management Rule (State Petitions Rule). The three-
judge appeals panel also reinstated the Roadless Area Conserva-
tion Rule (Roadless Rule) and enjoined the U.S. Department of
Agriculture and the U.S. Forest Service (collectively the USFS)
from taking any action in violation of the Roadless Rule without
performing an environmental impact statement (EIS) under the
National Environmental Policy Act (NEPA). The court held that
it was unreasonable for the USFS to rely on a categorical exclu-
sion under NEPA to promulgate the State Petitions Rule since it
had a negative and substantive effect on the human environment.
The court also held that it was arbitrary to not consult with the
proper wildlife agency under the Endangered Species Act (ESA).
575 F.3d at 1020–21.

Federal agencies do not have to prepare an EIS if the pro-
posed federal action falls within a categorical exclusion. 40 C.F.R.
§§ 1501.4 and 1508.4. The Council on Environmental Quality has
defined a “categorical exclusion” as “a category of actions which

do not individually or cumulatively have a significant effect on the
human environment. . . .” 40 C.F.R. § 1508.4. The USFS relied on
a categorical exclusion as a basis for its decision not to prepare an
EIS when it promulgated the State Petitions Rule. A reviewing
court relies on a reasonableness standard to determine if a federal
agency properly relied on a categorical exclusion. 575 F.3d at
1011–12. In promulgating the State Petitions Rule, the USFS fol-
lowed its Handbook, which defines “Service-wide administrative
procedures, program processes, or instructions” as categorical ex-
clusions. 70 Fed. Reg. 25,654, 25,655 (May 13, 2005). The USFS
determined that the State Petitions Rule “[was] merely procedural
in nature and scope and, as such, ha[d] no direct, indirect, or cu-
mulative effect on the environment.” Id. at 25,660.

The court in California v. USDA disagreed with the USFS’s
characterization of the State Petition Rule as procedural in nature
and held that the USFS violated NEPA by not preparing an EIS
prior to promulgating the rule. The court relied on its decision in
Kootenai Tribe v. Veneman, 313 F.3d 1094 (9th Cir. 2002), which
discussed the positive environmental effects of the nationwide
Roadless Rule when compared to the less substantive protections
in the individual forest management plans in effect prior to the
Roadless Rule. Following Kootenai Tribe, the court in California

v. USDA held that the State Petition Rule, which allowed indivi-
dualized forest management plans by state and forest managers,
provided for less protective and more varied land management
than the nationwide uniformity of the Roadless Rule. Replacing
the Roadless Rule with the State Petitions Rule, the court rea-
soned, would have a substantive, direct, and negative impact on
the human environment. Therefore, the court held that “[i]t was
unreasonable for the [USFS] to characterize the permanent repeal
of these substantive protections as ‘merely procedural’ and within
the scope of the cited categorical exclusion.” 575 F.3d at 1018.

The court in California v. USDA also disagreed with the USFS
that the rulemaking for the State Petitions Rule would not affect
a listed species or habitat under the ESA. The ESA requires fed-
eral agencies to consult with appropriate wildlife expert agencies
on the effects of any federal action on listed species. The USFS
again argued that the State Petitions Rule was procedural in nature
and would not result in substantive harm to the environment. The
court disagreed, finding that the USFS’s repeal of the substantive
protections provided for by the Roadless Rule “may affect” fed-
erally listed species and their habitats; therefore, the ESA required
the USFS to consult with expert wildlife agencies before rescind-
ing the Roadless Rule and promulgating the State Petitions Rule.
Id. at 1021. For these reasons, the Ninth Circuit affirmed the deci-
sion by the lower court to reinstate the Roadless Rule and in-
validate the State Petitions Rule.

Despite this ruling, the status of inventoried roadless areas in
this country is still very much uncertain. The Ninth Circuit issued
an injunction that the USFS must comply with the Roadless Rule;
the District Court of Wyoming has issued an injunction invali-
dating the same rule. In Wyoming, Judge Clarence Brimmer has
twice ruled that the USFS passed the Roadless Rule in violation
of NEPA and the Wilderness Act, and has twice issued nationwide
injunctions against the Roadless Rule. Wyoming v. U.S. Depart-

ment of Agriculture, 277 F. Supp. 2d 1197 (D. Wyo. 2003); Wyo-

ming v. U.S. Department of Agriculture, 570 F. Supp. 2d 1309
(D. Wyo. 2008). After the Ninth Circuit’s decision, a judge in the
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Northern District of California limited the Roadless Rule injunc-
tion to those states located in the Ninth Circuit and New Mexico,
as New Mexico was a party to the underlying litigation. The USFS
has indicated that it will join in the appeal of the two Wyoming v.

USDA decisions currently before the Tenth Circuit.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

PIPELINE CONSTRUCTION ADVANCE DAM AGE RELEASE—
FUTURE DAM AGES

The U.S. District Court for the Southern District of Alabama
ruled that a pipeline construction advance damage release barred
landowners’ claim for unanticipated damages caused by the pipe-
line construction. Schultz v. Southeast Supply Header, LLC, No.
1:09-00055-KD-C, 2009 WL 3075670 (S.D. Ala. Sept. 21, 2009).
Prior to beginning construction of the pipeline, Southeast Supply
Header obtained an easement deed and an advance damage re-
lease from Donald and Erin Schultz. The advance damage release
relieved the defendant from liability for “all claims and damages
of every kind whatsoever, present and future” arising from the con-
struction of the pipeline. Id. at *3. The plaintiffs alleged that the
defendant channeled storm water and water from a nearby stream
onto their property and essentially turned their property into a
holding pond for the defendant’s storm water runoff. The court
held that the advance damage release included “all . . . damages
resulting from the construction” of the pipeline. Id. The court found
that the advance damage release showed the parties’ intentions to
release future damages.

C A L I F O R N I A  —  M I N I N G

C H R I S  L .  P O W E L L

E R I K  W A S E Y

—  R E P O R T E R S  —

“SAFE HARBOR”  STATUTE TO EASE REGULATORY BURDEN

ON LANDS W ITH HABITAT AND SPECIES VALUE

On October 11, 2009, Governor Arnold Schwarzenegger
signed Senate Bill 448 into law, which established the California
State Safe Harbor Agreement Program Act (SHAPA or the Act).
SHAPA encourages landowners with habitat or species values on
their land to voluntarily manage that land for the benefit and pro-
tection of endangered, threatened, or candidate species. In return,
the landowner receives “safe harbor” from certain regulatory re-
quirements under the California Fish and Game Code. The legis-
lation is of particular importance for post-mining uses and man-
agement activities. For example, a mine owner could use a safe
harbor agreement under the Act to avoid the regulatory burden of
obtaining a state-issued incidental take permit for post-mining uses,
such as livestock grazing.

SHAPA allows an owner of land with habitat or species value
to submit an application to the California Department of Fish and

Game (CDFG) for a safe harbor agreement. The landowner must
provide, among other things, information about the habitat or spe-
cies in question, a time frame for management actions relating to
the habitat or species, a monitoring program, and any incidental
“take” of species that could result from the landowner’s actions on
the land. CDFG or another approved party must establish baseline
conditions for the affected habitat or species on the land, using
this information.

Once the agreement is signed, the landowner is afforded cer-
tain rights and protections against future regulation. For example,
the landowner can “take” a protected species pursuant to the safe
harbor agreement without going through the regulatory hurdles
normally required by CDFG, unless the take jeopardizes the con-
tinued existence of the species. The landowner can also change
and modify its land as long as it returns the affected species to its
baseline condition.

The Act mirrors a current federal safe-harbor program under
section 10(a)(1)(A) of the federal Endangered Species Act, bring-
ing California in line with existing federal law. The Act goes into
effect January 1, 2010, and is scheduled to sunset January 1, 2020,
if not extended by a later statute. The text of the Act can be found
at http://www.leginfo.ca.gov (go to Bill Information).

NOTICE OF PROPOSED ACTION ISSUED FOR CEQA
GREENHOUSE GAS GUIDELINES

On July 3, 2009, the California Natural Resources Agency (the
Resources Agency) began a formal rulemaking process to amend
the California Environmental Quality Act (CEQA) Guidelines.
The amendments focus on analyzing and mitigating the potential
effects of greenhouse gas emissions. These draft CEQA Guide-
lines were originally prepared by the Governor’s Office of Planning
and Research (OPR) and were revised by the Resources Agency
prior to being released for public comment. The Resources Agen-
cy provided a 55-day review period for public comments on the
proposed amendments, receiving written and oral comments and
holding two public hearings. On October 23, 2009, the Resources
Agency proposed additional revisions to the draft Guidelines and
circulated them for a 15-day review. Once the public comment
period for the additional revisions ends on November 10, 2009,
and no later than January 1, 2010, the Resources Agency will
prepare a Final Statement of Reasons containing responses to
comments and adopt the final amendments to the Guidelines.

Volume XXVI, Nos. 2 and 3 (2009), of this Newsletter in-
cluded information regarding the key provisions of OPR’s draft
Guidelines as they relate to the mining industry. Generally, the
Resources Agency’s proposed amendments are similar to OPR’s
draft Guidelines, with several noteworthy changes. First, the Re-
sources Agency’s draft requires an environmental impact report
(EIR) to analyze the potential impacts of locating development in
an area susceptible to hazardous conditions, specifically listing
types of areas that may be most impacted by climate change, such
as floodplains, coastlines, and wildfire risk areas, where such risk
areas are identified in authoritative maps, assessments, or land use
plans. See § 15126.2(a). Second, the Resources Agency’s draft in-
cludes as potential mitigation “[r]eductions in emissions that are
not otherwise required.” § 15126.4(c). Lastly, the Resources Agen-
cy’s draft revised OPR’s proposed amendments to the traffic sec-
tion in the Appendix G “checklist.” Originally, OPR’s proposed
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amendments revised the first Appendix G traffic question to focus
on whether capacity of an existing circulation system would be
exceeded. App. G, § XVI. The Resources Agency’s draft refo-
cused the question to whether the project would conflict with a
plan, ordinance, or policy establishing a measure of effectiveness
for the performance of the circulation system. This would appear
to include level of service and volume-to-capacity ratios. The
Resources Agency’s draft also revised the last Appendix G traffic
question to ask whether a project would conflict with plans, pol-
icies, or programs regarding public transit, bicycle, or pedestrian
facilities, or substantially decrease the performance or safety of
such facilities. Id. § XVI(a). The Resources Agency’s proposed
amendments can be found at http://ceres.ca.gov/ceqa/docs/Text_
of_Proposed_Changes.pdf.

COURT OF APPEAL RULES ON ENERGY CONSERVATION

IM PACTS ANALYSIS UNDER CEQA

The California Environmental Quality Act (CEQA) requires
lead agencies to analyze the environmental impacts of proposed
mining projects. As a part of this analysis, CEQA requires a dis-
cussion of energy impacts and energy conservation measures.
Energy conservation is an issue of growing importance, especial-
ly for mining projects when analyzing energy consumption for
processing plants, trucks, and other equipment necessary for mining
operations. Unlike other impacts which have been extensively
discussed in caselaw, energy impacts and energy conservation
measures have been largely ignored. However, a new case recent-
ly addressed the analysis of energy impacts and energy conser-
vation measures required by CEQA.

Tracy First v. City of Tracy, 99 Cal. Rptr. 3d 621 (Cal. Ct.
App. 2009), involved a challenge to the City of Tracy’s certifica-
tion of an environmental impact report (EIR) to rezone an area to
allow for the construction of a 95,900-square-foot supermarket.
The court of appeal rejected the petitioner’s challenge, holding
that the City properly relied on state building energy efficiency
standards in its energy conservation impacts analysis, and that the
EIR also adequately analyzed energy conservation as required by
CEQA.

As required by CEQA, the City included a discussion in the
EIR regarding energy conservation measures for the project. In
the EIR’s discussion on energy conservation, the EIR stated that
the project would be more than 25% more energy efficient than
what was required by the California 2005 Building Energy Effi-
ciency Standards. Based on this, the City concluded that the direct
energy consumption of the project would not result in a significant
environmental impact because the project complied with the state’s
standards. 99 Cal. Rptr. 3d at 636-37.

The petitioners claimed that the City could not rely on com-
pliance with the Energy Efficiency Standards to conclude that the
project would not result in a significant impact to energy con-
sumption. The court rejected this argument, recognizing that, like
CEQA, the state’s standards promote energy efficiency by re-
ducing the “wasteful, inefficient, and unnecessary consumption of
energy.” Id. at 634 (quoting Col. Pub. Res. Code § 21100). There-
fore, the court held that the City properly relied on the state’s
standards to conclude that the project would not result in a signi-
ficant impact to energy consumption when the project met and
exceeded the state’s standards. Id.

The court also held that the City’s analysis was adequate
under CEQA Guidelines Appendix F, which sets forth in list form
how energy impacts and conservation measures may be analyzed
in an EIR. The petitioner alleged that the City failed to comply
with Appendix F because the EIR did not discuss every energy
impact and conservation measure listed in Appendix F. The court
rejected this argument, holding that neither Appendix F, nor any
other authority, requires an EIR to discuss every possible energy
impact or conservation measure listed in Appendix F. Id. at 639.

SOUTH COAST AIR DISTRICT TO REOPEN EM ISSIONS CREDIT

BANK

On October 11, 2009, Governor Arnold Schwarzenegger
signed Senate Bill (SB) 827, allowing the South Coast Air Quality
Management District (SCAQMD) to resume air permitting in the
Southern California region. SCAQMD was under court order to
cease the issuance of air permits relying on credits from its emis-
sion reduction credit bank, due to a challenge by the National
Resources Defense Council in Los Angeles County Superior Court.
In National Resources Defense Council v. South Coast Air Qual-

ity Management District, Case No. 110792 (Los Angeles Sup. Ct.,
2008), the court invalidated SCAQMD rules 1309.1 and 1304,
thereby precluding SCAQMD from issuing air permits that rely on
priority reserve offset credits from SCAQMD’s emission reduc-
tion credit bank. SB 827 purports to allow SCAQMD to process
pending permits and to resume issuing of air permits relying on
rules 1304 and 1309.1. SCAQMD is expected to resume issuing
permits pursuant to SB 827 on January 1, 2010.

CHANGE IN FILING REQUIREM ENT FOR NOTICE OF

RECLAM ATION PLAN APPROVAL

Senate Bill 833, signed into law by Governor Arnold Schwar-
zenegger on October 11, 2009, makes several minor changes to
the filing requirements for a Notice of Reclamation Plan Approv-
al. Previously, after receiving approval for a reclamation plan, the
operator was required to file with the county recorder a notice
identifying the project location and the lead agency, pursuant to
Cal. Pub. Res. Code § 2772.7. Section 2772.7, as amended, now
requires the notice to include the name of the owner of record of
the mine operation, the name of the lead agency, and the acknowl-
edged signature of the lead agency representative. This new re-
quirement is effective on January 1, 2010. The text of the Act can
be found at http://www.leginfo.ca.gov (go to Bill Information).

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

SELF-CREATED “LAND PATENT” HAS NO EFFECT ON

OW NERSHIP

In Hamilton v. Noble Energy, Inc., No. 09CA0236, 2009 WL
2960858 (Colo. Ct. App. Sept. 17, 2009), the Colorado Court of
Appeals held that a “declaration of land patent” created and filed
by an owner of a 1/8th mineral interest could not divest the other
record owners of their mineral interests. Id. at *5. The Hamiltons
had acquired a 1/8th mineral interest in certain lands, with the sur-
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face and other 7/8th mineral interest having been reserved by their
grantor and prior owners. The Hamiltons then filed a “declaration
of land patent” with the Weld County Clerk and Recorder that
provided a description of the property and stated “[i]f this land
patent is not challenged within sixty days (60), in a court of law
by someone, or by the government, it then becomes my/our prop-
erty.” Id. at *1. The Hamiltons subsequently brought suit against
Noble Energy, Inc., the oil and gas lessee of the lands. The district
court dismissed the complaint for failure to state a claim upon which
relief can be granted. The district court also granted defendant’s
request for attorney’s fees. The court of appeals affirmed the trial
court’s decision dismissing the claims. The plaintiffs had not chal-
lenged the trial court’s award of attorney’s fees. The court of ap-
peals also awarded Noble Energy attorney’s fees on appeal.

In rejecting plaintiffs’ claims, the court reviewed how prop-
erty initially conveyed by a land patent from the federal govern-
ment can then be conveyed by subsequent conveyances governed
by applicable state law. The most surprising thing about this case
is that the court cited cases from seven other jurisdictions, from
California to Ohio, that had addressed the same issue. Id. at *4.

DENVER JURY FINDS FOR DEFENDANT IN ROYALTY CASE

A Denver jury found in favor of the defendant in a class ac-
tion royalty case in which the plaintiff class members were seek-
ing damages of over $10.6 million. The gas was sold at the well-
head; the plaintiffs claimed the gas was not marketable until it was
processed and that royalty should have been paid on the residue
gas and on natural gas liquids. In Mleynek v. K. P. Kauffman Co.,
2007 CV 3268 (Denver Dist. Ct., Colo., June 11, 2009), the jury
found that the defendant had not breached its implied duty to mar-
ket the natural gas. This case is significant because the defendant
was able to prove the gas was marketable at the wellhead under
Colorado law.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

OIL AND COAL COM PANIES M AY BE LIABLE FOR

KATRINA DAM AGES

The Fifth Circuit in Comer v. Murphy Oil USA, No. 07-60756,
2009 WL 3321493 (5th Cir. Oct. 16, 2009), held that plaintiffs
claiming that oil, coal, and chemical manufacturing companies were
liable for Katrina-related damage resulting from global warming
had demonstrated standing for nuisance, trespass, and negligence
claims. By way of background, Vol. XXIII, No. 3 (2006), of this
Newsletter reported on Comer v. Nationwide Mutual Insurance

Co., No. 1:05 CV 436 LTD RHW, 2006 WL 1066645 (S.D. Miss.
Feb. 3, 2006) (not reported), in which 14 plaintiffs who suffered
damages from Hurricane Katrina asked to be certified as a class
and that there be certified a Chemical Manufacturer Defendant
Class, an Insurance Defendant Class, a Mortgage Lending De-
fendant Class, and an Oil Company Defendant Class. The district
court refused to certify a plaintiffs’ class against the Insurance and
Mortgage defendant classes because the claims as to these defen-

dants were based on individual contracts and the plaintiffs did
not claim, as compared to the Chemical and Oil Company classes,
that the Insurance and Mortgage classes had caused the alleged
damages. The court dismissed the action against the Insurance
and Mortgage defendants and required that separate actions be
filed. As for the Chemical and Oil Company defendants, the court
granted the plaintiffs leave to file a third amended complaint “to
clarify their claims and add additional parties.” Id. at *4. The plain-
tiffs subsequently filed a Third Amended Class Action Complaint
against four Chemical Manufacturer Defendants, 31 named Coal
Company Defendants, and eight named and “1-100” unknown Oil
Company Defendants. 2006 WL 1474089 (S.D. Miss. Apr. 19,
2006) (Third Amended Complaint). Allegations against the Coal
and Oil defendants included:

(1) emitting substances referred to as “greenhouse gases” into
the atmosphere, which emissions increased the frequency and in-
tensity of hurricanes;

(2) contributing to “Global Warming”;

(3) causing the increase in the destructive capacity of Hurri-
cane Katrina and related oceanic and atmospheric conditions in
the Atlantic Ocean, Caribbean Sea, and Gulf of Mexico;

(4) price gouging during Hurricane Katrina, resulting in un-
just enrichment;

(5) civil conspiracy and aiding and abetting by having knowl-
edge of the harm and damage caused by greenhouse gas, dissem-
inating misinformation, and intentionally attempting to decrease
public awareness and divert public policy;

(6) causing greenhouse gas emission resulting in material an-
noyance, inconvenience, discomfort, and injury to the public and
the plaintiffs;

(7) causing salt water, debris, sediments, and hazardous sub-
stances to enter on plaintiffs’ property resulting in trespass;

(8) negligently failing to avoid endangering the environment;

(9) fraudulent misrepresentation and concealment by engag-
ing in public relations and public policy campaigns to divert pub-
lic attention from the dangers posed by global warming; and

(10) causing personal injuries and property damages resulting
from a storm the size and strength of Hurricane Katrina.

The Plaintiffs further alleged that the issues were justiciable
because they are “neither textually committed to a coordinate po-
litical department nor do they implicate the primary authority of
the executive or legislative branch.” Third Amended Complaint,
at ¶18. The plaintiffs stated they were not asking the court to reg-
ulate global warming or change national global warming policy.
Instead, they sought legal redress for damages caused by the de-
fendants.

In a ruling from the bench, the district court dismissed plain-
tiffs’ action on the basis that the plaintiffs did not have standing
and the plaintiffs’ claims were nonjusticiable pursuant to the polit-
ical questions doctrine. The reason stated orally in the ruling from
the bench was:

[I]t is a debate which simply has no place in the court,
until such time as Congress enacts legislation which sets
appropriate standards by which this court can measure
conduct . . . and develops standards by which . . . juries
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can adjudicate facts and apply the law. . . . Under the
circumstances, I think that the plaintiffs are asking the
court to develop those standards, and it is something that
this court simply is not empowered to do.

The plaintiffs appealed. The Fifth Circuit in Comer v. Mur-

phy Oil USA, No. 07-60756, 2009 WL 3321493 (5th Cir. Oct. 16,
2009), dismissed the action as to plaintiff’s unjust enrichment,
civil conspiracy, and fraudulent misrepresentation claims because
the plaintiffs lacked prudential standing, which the court said “en-
compasses ‘the general prohibition on a litigant raising another
person’s rights, the rule barring adjudication of generalized griev-

ances more appropriately addressed in the representative bran-

ches. . . .” Id. at *8. (emphasis in original). With respect to the
plaintiffs’ claims for public and private nuisance, trespass, and
negligence, all of which rely on allegations of a causal link be-
tween greenhouse gas emissions, global warming, and the destruc-
tion of plaintiffs’ property by rising sea levels and the added
ferocity of Hurricane Katrina, the court held the plaintiffs had
standing, reversed the district court, and remanded for further pro-
ceedings. Id. at *5–*7. The court said federal courts are not free
to invoke the political question doctrine to abstain from deciding
politically charged cases, but must exercise their jurisdiction as
defined by Congress whenever a question is not exclusively com-
mitted to another branch of the federal government.

The case was heard before a three-judge panel comprised of
Judges Davis, Stewart, and Dennis. Judge Davis concurred, stat-
ing that he would have affirmed the district court on alternate
grounds on the basis of the defendants’ argument that the plain-
tiffs failed to state a claim under common law; specifically, the
plaintiffs failed to allege facts that could establish that the defen-
dants’ actions were a proximate cause of the plaintiffs’ alleged
injuries.

In response to a motion, on October 23, 2009, the court en-
tered an order allowing defendants/appellees until November 30,
2009, to petition for a panel rehearing or a rehearing en banc.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

SETTLEM ENT UNDER SURFACE DAM AGES ACT REQUIRES

JOINDER BY ALL SURFACE COTENANTS

Under the Oklahoma Surface Damages Act, Okla. Stat. tit.
52, § 318.2-318.9, the operator is required to give written notice
to the surface owner of its intent to drill, specifying the proposed
location and the approximate date of commencement of drilling.
Prior to entry upon the drill site, the operator is required to nego-
tiate with the surface owner for the payment of surface damages
to be caused by the drilling operation, and the operator may enter
the drill site once a written contract has been signed. If the parties
cannot agree, the operator is to petition the district court in the
county where the drill site is located for the appointment of ap-
praisers to recommend to the parties and the court the amount of
damages, if any. The operator may enter the drill site after peti-
tioning the court for appointment of appraisers.

In McCrabb v. Chesapeake Energy Corp., 2009 OK CIV APP
66, 216 P.3d 312 (Okla. Ct. Civ. App. 2009), Chesapeake gave
notice of its intent to drill to each of two co-owners of the surface
of a 120-acre tract in Latimer County. The notice also contained
an offer of $2,500 for surface damages and enclosed a surface
damage release and grant of easement. Leona McCrabb, one of
the surface cotenants, executed the agreement and returned it to
Chesapeake. Hugh McCrabb, the other cotenant, refused to do
so. Without filing a petition for appointment of appraisers, Ches-
apeake entered upon the land to drill. The surface owners then
brought suit against Chesapeake claiming Chesapeake failed to
meet the requirements of the Act. The trial court granted summary
judgment for Chesapeake on the basis that an agreement with one
cotenant was all that was required. On appeal by the landowners,
Chesapeake argued that the consent of one cotenant was suffi-
cient, that under the law, the possession of one cotenant is pos-
session of all, and further noted that working interest owners are
tenants in common who are each entitled to market production
without consent of the other cotenants. Id. at 314.

The Oklahoma Court of Civil Appeals rejected Chesapeake’s
argument, noting that one cotenant may not act in derogation of
the other cotenant. It further noted that a gas sale contract execu-
ted by a mineral cotenant is limited to his or her interest. Ulti-
mately, however, the court of civil appeals rejected Chesapeake’s
argument based upon its interpretation of the requirements of the
Surface Damages Act. The court noted that the Act requires notice
“to the surface owner,” and negotiation and settlement of surface
damages with “the surface owner” or appointment of appraisers
prior to entry upon the site. Under the Act, “surface owner” is de-
fined as “the owner or owners of record of the surface of the
property on which the drilling operation is to occur.” Id. at 315
(quoting Okla. Stat. tit. 52, § 318.2(2)). Based upon the statutory
definition of the word “surface owner” to include “owners” in the
plural, the court concluded that the operator is required to nego-
tiate and obtain a signed surface damage agreement with all un-
divided interest owners/tenants in common of record or petition
the court for appointment of appraisers. Id.

APPROVAL OF CLASS ACTION SETTLEM ENT SUSTAINED

NOTWITHSTANDING EXISTENCE OF CLASS CONFLICT

In Cactus Petroleum Corp. v. Chesapeake Operating, Inc.,
2009 OK 67, No. 105884, 2009 WL 3003910 (Okla. Oct. 9, 2009),
Cactus sued Chesapeake Operating, Inc., and its wholly-owned
subsidiary, Chesapeake Energy Corp., a marketing entity, seeking
to represent a class of working interest owners claiming Chesa-
peake Operating improperly billed for certain well costs and, fur-
ther, improperly deducted certain marketing fees while marketing
production through Chesapeake Energy. The marketing fee claim
had two components, the first being a so-called fixed fee claim
whereby a fee for marketing production of initially 2% and later
3% of the sales price was paid to Chesapeake Energy. The second
marketing charge was a so-called price differential fee paid based
upon the marketing margin realized by Chesapeake Energy on its
resale of the gas. Following mediation, Chesapeake and the plain-
tiffs agreed upon a settlement in the amount of $4.5 million to
resolve the improper billing of well costs, and $2 million to re-
solve the marketing fee claims. The entire $2 million marketing
fee settlement was allocated to the price differential claims, with
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none allocated to the fixed marketing fee claims. At the hearing
on class settlement, two members of the class holding fixed per-
centage marketing fee claims objected on the basis that the class
representative did not adequately represent their interests because
the representative had signed a marketing election letter consent-
ing to such fees.

On appeal, the Oklahoma Court of Civil Appeals agreed and
reversed the trial court’s order certifying the class and approving
the settlement. On certiorari to the Oklahoma Supreme Court, the
judgment of the trial court was affirmed. In reviewing the trial
court’s determination that the fixed fee claims were not pursued
because they lacked merit, the court noted the earlier case of
McCall v. Chesapeake Energy Corp., 2007 OK CIV APP 59, 164
P.3d 1120 (Okla. Ct. Civ. App. 2007), wherein the court of civil
appeals upheld the trial court’s determination that a fixed 3% mar-
keting fee on net resale price for Chesapeake Energy’s marketing
services performed on behalf of Chesapeake Operating was rea-
sonable and that non-operating working interest owners were re-
quired to bear their proportionate part thereof. 164 P.3d at 1126.
In the case before it, the supreme court stated that, under the
applicable operating agreements, the lessees were obligated to pay
their share of marketing expenses if they did not take in kind or
separately dispose of their proportionate share of production. 2009
WL 3003910, at *5. The court pointed to expert testimony to the
trial court that gas marketing deregulation standard industry prac-
tice had been for operators or their marketing agents to charge a
marketing fee of 2% and later 3%. Relying thereon, the trial court
found that marketing fees of 2% and later 3% of the net wellhead
price were customary and reasonable in the industry. Id. On this,
too, the supreme court relied.

The court further held that the marketing of gas through Ches-
apeake Operating’s wholly owned subsidiary, Chesapeake Energy,
was not improper, per se, because they were two separate entities
and the marketing fee was customary and reasonable. The court
concluded that the class members who did not sign marketing
agreements, as had the class representative, did not have a meri-
torious claim to recover the fixed marketing fees. Thus, the fact
that the objectors had claims not possessed by the class represen-
tative had no legal significance. In conclusion, the supreme court
found that the trial court’s approval of the settlement was sup-
ported by substantial evidence. Id. at *6.

REVENUE STANDARDS ACT DOES NOT CREATE

IM PLIED TRUST

In In re SemCrude, L.P., 407 B.R. 140 (Bankr. D. Del. June 19,
2009), SemCrude was the purchaser of crude oil from numerous
Oklahoma oil and gas producers. On July 22, 2008, SemGroup,
L.P., and certain subsidiaries including SemCrude, filed for Chap-
ter 11 Bankruptcy leaving unpaid $127 million for oil it purchased
during the period June 1, 2008, through the filing of the Bank-
ruptcy Petition. The Oklahoma Producer Group filed an adversary
proceeding in bankruptcy claiming that under the Production Rev-
enue Standards Act, Okla. Stat. tit. 52, § 570.10(A), they had rights
in the oil sold to SemCrude, and proceeds thereof, which were
prior and superior to the rights of lender banks claiming perfected
security interests in such oil and proceeds under Article 9 of the
Uniform Commercial Code (U.C.C.) to secure loans in the amount
of $2.55 billion. 407 B.R. at 143.

Okla. Stat. tit. 52, § 570.10(A) provides:

All proceeds from the sale of production shall be re-

garded as separate and distinct from all other funds of
any person receiving or holding the same until such time
as such proceeds are paid to the owners legally entitled
thereto. Any person holding revenue or proceeds from
the sale of production shall hold such revenue or pro-

ceeds for the benefit of the owners legally entitled thereto.
Nothing in this subsection shall create an express trust.

(emphasis by the court). The Oklahoma Producers asserted that
the italicized language operated to impose an implied trust on the
oil sold to SemCrude and the proceeds thereof and, as a conse-
quence, such oil and its proceeds were never part of the bankrupt
estate. Thus, they argued, the banks’ Article 9 security interest did
not attach thereto. The court said determination of these rights was
a matter of state law and, as a consequence, must be determined
by legislative intent. Upon analysis of the statute, the court did not
find sufficient intent to create the asserted implied trust. Among
other things, the court’s analysis of the subsection at issue, as well
as other provisions of the Production Revenue Standards Act, and
other decisions construing the Act, led the court to conclude that
the statute recognized a debtor/creditor relationship between the
crude oil purchaser and the crude oil sellers and did not, therefore,
impose a trust. Among other things, the court noted that the stat-
ute’s imposition of a 12% interest penalty on late payments was
more consistent with a debtor/creditor than a trust relationship.
407 B.R. at 150.

On November 5, 2008, the Oklahoma Attorney General is-
sued Opinion No. 08-31, wherein he concluded that by the stat-
utory language at issue, the Oklahoma Legislature intended an
implied trust and, as a consequence, the holder of the revenue or
proceeds of oil and gas production is an implied trustee who ac-
quires no right, title, or interest in such revenue or proceeds. Not-
withstanding the great weight and respect which the court ac-
knowledged was due the Attorney General’s opinion, the court
disagreed with the Attorney General and concluded that the plain
meaning of the subsection was clear and neither created nor im-
posed any trust. Id. at 155.

The court also examined the Oklahoma Oil and Gas Owner’s
Lien Act, Okla. Stat. tit. 52, §§ 548 et seq., under which an interest
owner is conferred by statute “a continuing security interest in and
a lien upon the oil and gas severed, or the proceeds of the sale. . . .”
Okla. Stat. tit. 52, § 548.6(C). The court noted that section 548.6(C)
expressly states that the Act does not “impair or affect the rights,
priorities, or remedies of any persons under provisions of the Uni-
form Commercial Code.” 407 B.R. at 156. Relying on Arkla Ex-

ploration Co. v. Norwest Bank of Minneapolis, 948 F.2d 656 (10th
Cir. 1991), the court concluded that a lender with a prior perfected
security interest under the Oklahoma U.C.C. has rights superior
to those of an Oklahoma gas producer under the Lien Act as a
matter of law. As a consequence, the banks’ security interest here,
under U.C.C. Article 9, enjoyed priority over any lien of the Okla-
homa Producers under the Lien Act. 407 B.R. at 157.

Noting that the question before the court was one of first im-
pression and of great importance, the court exercised its authority
to certify the matter for direct appeal to the Third Circuit. How-
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ever, before the Third Circuit acted on the appeal, the dispute
between the banks and the Oklahoma Producers was settled.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

GAS PURCHASER NOT LIABLE FOR UNACCOUNTED-FOR GAS

UNDER PERCENTAGE OF PROCEEDS CONTRACTS

A unanimous Texas Supreme Court, in Dynegy Midstream

Services, Limited Partnership v. Apache Corp., 294 S.W.2d 164
(Tex. 2009), held that gas purchase contracts calling for payment
based on a percentage of the net proceeds from the sale of residue
gas did not require the purchaser to compensate the seller for “un-
accounted-for” gas––the difference between the volume of gas
entering the purchaser’s gathering system at the producer’s well-
heads and that exiting the tailgate of the processor’s plants.

Versado Gas Processors, LLC, purchased gas from Apache
pursuant to 18 contracts, under which Versado transported the gas
through its gathering pipelines and compressor stations to three
processing plants it owned in southeastern New Mexico. Some
liquid hydrocarbons precipitated out of the gas en route and were
removed by Versado, and at its plants Versado removed water and
other contaminants and produced gas liquids. Versado then sold
the marketable liquids, as well as the remaining dry or residue gas,
which was metered at the plant tailgate and sent to purchasers via
sales lines. All of the contracts provided that title to Apache’s gas
passed to Versado at or near the wellhead and obligated Versado
to compensate Apache for hydrocarbon liquids extracted at the
plants and to pay Apache a percentage of the net proceeds from
the sale of residue gas.

More gas entered Versado’s gathering system than exited its
tailgates because of pipeline leaks, use of some of the gas as plant
and compressor fuel, flaring or venting during repair and other op-
erations, and removal of liquids and impurities. Concluding after
an audit that Versado could not account for large quantities of gas
and that it was entitled to compensation for the unaccounted-for
gas, Apache sued Versado for breach of contract. It also claimed
the right to payment for condensate Versado collected at compres-
sor booster stations that had previously been processing plants.

Apache argued that it was entitled to be paid for all gas it
delivered at the wellheads and that the contracts did not allow
Versado to deduct unaccounted-for gas. This gas, it urged, was a
separate category different from plant and field losses and other
categories of gas that the contracts specifically excluded from
Versado’s payment obligation. The court of appeals had agreed,
but the supreme court held, to the contrary, that the contracts
unambiguously imposed no obligation on Versado to pay for
“unaccounted-for” gas, but only for gas sold at the plant tailgate.
Apache’s payment under each contract, it pointed out, was limited
to a percentage of the proceeds from actual sales of residue gas at
the tailgate, and it was undisputed that Apache was paid for all gas
metered at the plant tailgates. There was no provision in the con-
tracts imposing liability on Versado for gas that was lost but for
which Versado could not establish the precise reason for the loss,

nor did the contracts require Versado to meet any specified targets
with respect to leakage, flaring, and fuel use. The parties could
have agreed that Versado would pay Apache for excessive loss,
but they had not done so. 294 S.W.3d at 169.

The contracts provided for Apache to be paid for liquids
saved and sold or extracted at Versado’s plants but not for con-
densate removed en route to the plants. Apache claimed to be
entitled to payment for condensate removed at two compressor
stations where Versado had formerly maintained processing plants.
The court disagreed, pointing out that the contracts all provided
that title to the gas transferred to Versado at or near the Apache
wellheads. Therefore, absent some specific contractual provision
to the contrary, Versado owned any liquids that condensed at com-
pressor stations or elsewhere. The contracts obligated Versado to
pay Apache only for liquids “saved and sold” at the “plant,” or in
one case “extracted through Plant processing.” The compressor
stations were not plants, notwithstanding that their locations had
previously been processing plants, and nothing in the contracts
required Versado to pay for the condensate removed there. Id. at
172–73.

TRIAL COURT’S ORDER COM PELLING ARBITRATION NOT

REVIEW ABLE BY M ANDAM US

In In re Great Western Drilling, Ltd., 211 S.W.3d 828 (Tex.
App.––Eastland 2006, orig. proceeding), Great Western Drilling
was the operator under joint operating agreements containing a
clause requiring any dispute, contract, or claim under the agree-
ments to be submitted to binding arbitration. Nonoperating work-
ing interest owners demanded arbitration under the agreements,
alleging that in drilling nearby wells for its own account, Great
Western had breached promises to them and had wrongfully used
confidential information. Great Western filed suit for a declaration
that it owed the working interest owners neither arbitration nor
anything on the underlying claim. When the trial court granted the
working interest owners’ motion to compel arbitration and stay
the litigation, Great Western sought mandamus relief, which the
court of appeals granted, finding that the trial court had clearly
abused its discretion since the working interest owners’ claims
were outside the scope of the operating agreements.

The Texas Supreme Court reversed the court of appeals deci-
sion in In re Gulf Exploration, LLC, 289 S.W.3d 836 (Tex. 2009).
The Texas rule, under In re Palacios, 221 S.W.3d 564 (Tex. 2006),
is that orders compelling arbitration are generally not reviewable,
although orders denying arbitration are. In order to be entitled to
review by mandamus, a petitioner must show that the trial court
clearly abused its discretion and that there is no adequate remedy
by appeal. A petitioner, the court noted, can rarely meet the sec-
ond requirement: the delay and expense of proceeding with an
improper arbitration do not render a final appeal an inadequate
remedy. 211 S.W.3d at 838. Except in rare cases in which there
are legislative mandates counterbalancing the rule against in-
terlocutory review, an order compelling arbitration may be re-
viewed only on final appeal.
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RAILROAD COM M ISSION’S GRANTING OF SALT WATER

DISPOSAL WELL PERM IT DID NOT VIOLATE LAW S OF

TRESPASS OR LAW S AGAINST TAKING W ITHOUT

COM PENSATION

Berkley v. Railroad Commission, 282 S.W.3d 240 (Tex.
App.––Amarillo 2009, no pet.), decided the appeal by landowners
Berkley and Hartman of the trial court’s judgment affirming a
Texas Railroad Commission order. The order had approved the
application of L&R Tank Trucks for authority to use the G. Lynch
No. 1 Well in Montague County, Texas, for injection and disposal
of salt water. The landowners, who owned the surface and mineral
rights in lands adjoining the well location, complained that be-
cause waste water would migrate into the subsurface underlying
their land, the order amounted to state action authorizing trespass,
thus taking their property without just compensation.

The court of appeals disagreed. The permit process, it pointed
out, has the limited effect of confirming that the government’s
concerns and interests have been addressed. Securing a permit
does not immunize the recipient from the consequences of its
actions if those actions affect the rights of third parties, who re-
main free to protect their rights and property. In sum, the well op-
erator’s obtaining the permit neither took the landowners’ prop-
erty nor authorized a trespass. Moreover, the Railroad Commis-
sion had determined, after hearing evidence about the well’s po-
tential effect on public safety and other concerns, that granting the
application was in the public interest. The court must afford the
Railroad Commission’s decision substantial deference and was
not entitled to reweigh the evidence. Id. at 242.

DEED CONVEYING ALL GRANTOR’S M INERAL INTEREST

HELD BINDING NOTWITHSTANDING THAT CONTRACT HAD

CALLED FOR A RESERVATION

To begin to summarize the convoluted facts of Eastin v. Dial,
288 S.W.3d 491 (Tex. App.––San Antonio 2009, pet. denied),
Eastin bought at a foreclosure sale the surface and one-half min-
eral interest in a 969-acre “ranch” in Zavala County that he had
previously sold to Blanton. Blanton sued to set aside the fore-
closure. While Blanton’s suit was pending, Eastin contracted with
Dial to exchange the ranch for other property belonging to Dial,
with reservation to Eastin of one-half of the minerals Eastin owned,
conditioned on Eastin’s ability to deliver clear title. When it de-
veloped that Eastin could not convey clear title because of Blan-
ton’s claim, Eastin and Dial agreed in a subsequent contract that
Eastin would nevertheless deliver the agreed deed to Dial, subject
to certain post-closing matters. The contract was not amended with
respect to mineral reservation, but the deed executed by Eastin to
Dial reserved no mineral interest. Id. at 494–95.

The Blanton suit, to which Dial became a party after his deed
from Eastin, resulted in a judgment setting aside the foreclosure
and awarding Blanton title to the land. Among other things the
judgment “cancelled and annulled” the deed from Eastin to Dial.
Eastin appealed the judgment, though Dial did not. Eastin and
Blanton ultimately settled, whereupon the court of appeals dis-
missed the appeal and vacated the trial court’s judgment. After the
settlement, to confirm the effect of the transactions, Blanton exe-
cuted a deed reconveying the ranch to Eastin, who then executed
a second deed to Dial. This deed, when executed by Eastin, in-
cluded a “scotch taped” addendum prepared by Eastin and his

attorney—apparently never accepted by Dial—containing the res-
ervation of one-half of Eastin’s minerals. When the land was leased
for oil and gas and a well drilled a few years later, Eastin and Dial
disputed whether Eastin was entitled to his mineral interest. Eastin
contended that his first deed was intended to be merely “tempo-
rary,” to be replaced by a confirmatory deed, conforming to his
contract with Dial and reserving a mineral interest, when his title
had been cleared. Dial countered that the deed had intentionally
omitted the mineral interest as a concession on Eastin’s part
to  induce Dial to proceed with closing the sale. The trial court
granted summary judgment to Dial.

The court of appeals had no trouble dismissing Eastin’s argu-
ment (among others) that his first deed to Dial did not convey the
disputed mineral title because the parties intended it as a tempo-
rary deed. The court held that it was unambiguous and included
no language suggesting it was merely temporary or intended not
to convey all of the grantor’s interest in the property, without res-
ervation of any mineral interest. The court was required to pre-
sume that the deed superseded the prior inconsistent contract.
Eastin maintained that the original Eastin-Dial deed was of no
effect, since it had been cancelled by the trial court judgment for
Blanton, from which Dial had not appealed. This position ignored
the fact that when Eastin settled with Blanton, the court of appeals
had vacated the entire judgment, not just part of it as to one party.
The legal effect was to return all parties and property interests to
what they were before Blanton filed suit. Although the general
rule is that when one party appeals a judgment and another does
not, any relief afforded the appealing party applies only to him
and not the nonappealing party, an appellate judgment and man-
date that unambiguously vacates a lower court’s judgment in its
entirety is binding on all parties. Eastin’s and Dial’s respective
rights were so interwoven here, the court held, that vacatur as to
one must be held vacatur as to both.

INSURANCE COM PANY HELD ENTITLED BY SUBROGATION TO

RECOVER PAYM ENT SETTLING BLOW OUT LOSS

The court in Bay Rock Operating Co. v. St. Paul Surplus

Lines Insurance Co., No. 04-08-00180-CV, 2009 WL 856040 (Tex.
App.––San Antonio April 1, 2009, pet. filed), upheld the trial
court’s judgment on a jury verdict for St. Paul, an insurer subrogat-
ed to the claim of Hollimon Oil Corp., operator of the Striebeck
No. 1 Well, for damages resulting from a blowout of the well,
against Bay Rock, the contractor engaged by Hollimon to design,
plan, and supervise the drilling of the well.

After the blowout, St. Paul settled Hollimon’s claim on its
blowout insurance policy. St. Paul, as subrogee of any claim of
Hollimon, then sued Bay Rock, alleging that its negligent super-
vision of the drilling of the well had caused the blowout. Bay
Rock was found by the jury to have been 51% negligent in caus-
ing the blowout, its drilling contractor (not a party to the suit)
having been 49% negligent. Bay Rock appealed on the basis that
St. Paul was not entitled to subrogration and that the evidence was
legally and factually insufficient to support the verdict against it.
Id. at *2–3.

St. Paul was contractually entitled to be subrogated to Holli-
mon’s claim, the court first held, rejecting Bay Rock’s argument
that St. Paul must prove that Hollimon’s loss was covered under
the insurance policy. The insurance policy provided that St. Paul
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would be subrogated to all of Hollimon’s rights of recovery on
reimbursement by St. Paul of “any loss,” not just an insured loss.
Consequently, St. Paul only had to prove Bay Rock’s negligence,
which it did, principally, through expert testimony that Bay Rock’s
personnel had failed to conduct a “formation integrity test,” or
casing “shoe test.” There was substantial evidence, which the jury
was entitled to believe, that the failure to conduct that test proxi-
mately caused the blowout. Id. at *7–9. The court further held that
under the Texas statute for apportionment of liability, Bay Rock,
having been found by the jury to have been 51% responsible for
the loss, was jointly and severally liable for the entire amount of
damages. In doing so it rejected Bay Rock’s contention that the
statutory rule imposing joint and several liability on a defendant
found to be more than 50% responsible does not apply when the
other responsible persons are not parties to the suit. Id. at *17.

SUIT AGAINST LAND COM M ISSIONER ROOTED IN TITLE

DISPUTE NOT BARRED BY SOVEREIGN IM M UNITY

Texas v. BP America Production Co., 290 S.W.3d 345 (Tex.
App.—Austin 2009, pet. filed), decided whether BP America’s
suit over title to land claimed both by it and by the State of Texas
could proceed. The land in question, 810.041 acres in Harris Coun-
ty, had become submerged, allegedly due to subsidence caused
by nearby municipalities’ withdrawal of groundwater. The state
claimed the land as state-owned submerged land; BP asserted that
it acquired the land by deed when it was dry or “fast” land and
had retained its title notwithstanding encroachment by the water
of the San Jacinto River after the subsidence. Both the state and
BP executed oil and gas leases to Etoco, Inc., and over $2 million
in royalties on production from three wells drilled by Etoco de-
pended on whether the state or BP owned the land. BP filed suit
against the State of Texas and the commissioner of the General
Land Office, asserting a trespass-to-try title claim, claims for de-
claratory relief, and a takings claim under the state and federal
constitutions. The state and the land commissioner appealed the
trial court’s denial of their plea to the jurisdiction based on sov-
ereign immunity. Id. at 351.

Although BP could not maintain a suit for title against the
State of Texas, the court of appeals held, sovereign immunity did
not bar BP from suing a state official in trespass to try title to
determine which party, as between the plaintiff and the official,
has the superior title or right of possession, and to recover posses-
sion from the official if the plaintiff prevails. Relying on State v.

Lain, 162 Tex. 549, 349 S.W.2d 579 (Tex. 1961), the court ob-
served that the trial court has not only subject-matter jurisdiction
but a duty to decide the merits of a plaintiff’s title claim in order
to determine whether sovereign immunity applies. 290 S.W.3d at
353–54. If the trial court finds that the sovereign has superior title
or right of possession, sovereign immunity will shield state offi-
cials from suit, because they would be acting as the sovereign’s
agents holding the sovereign’s property. Conversely, if it is deter-
mined that the plaintiff has superior title or right of possession,
possession by government officials is not in fact held for the sov-
ereign but is wrongfully held, and the government officials are
regarded as mere private tortfeasors subject to whatever remedies
the law generally provides. This is so despite the fact that officials
have statutory power to claim and hold the property for the sov-
ereign and are attempting in good faith to exercise those powers
and not merely to advance their personal interests. Remedies as-

serted against a state official wrongfully in possession do not im-
plicate sovereign immunity because the government is not a party
to the dispute and is not bound by the judgment. Id. at 354–59.

Likewise, following its own precedent in Koch v. Texas Gen-

eral Land Office, 273 S.W.3d 451 (Tex. App.––Austin 2008, pet.
filed), the court held that sovereign immunity could not bar BP
from asserting that the state had committed an unconstitutional
taking of its property without just compensation by asserting do-
minion over the minerals and leasing the land for oil and gas de-
velopment. It rejected the state’s contention that it could not have
the requisite intent to take private property in the constitutional
sense when it claims authority over real property it believes the
state owns, thereby acting as a self-interested landowner rather
than as sovereign. Absent a determination that the state is in fact
the property owner, its intentional act of taking property for public
use is an exercise of eminent domain powers. The state cannot
evade its constitutional obligations merely by asserting that it be-
lieves it is acting as landowner rather than sovereign regardless of
the accuracy of the belief. Otherwise, the state would be in the po-
sition of unilaterally determining the outcome of takings disputes
simply by declaring a subjective belief. Id. at 458–59.

The court thus affirmed the trial court’s order denying the de-
fendants’ plea to the jurisdiction against BP’s title claim against
the land commissioner and against its constitutional takings claims.
BP could not, however, maintain a declaratory judgment action
because its basis was really a title claim, and BP had not met
various prerequisites for an asserted statutory takings claim. Id. at
461.

OW NER OF EXECUTIVE RIGHTS HAS NO DUTY TO LEASE

Newton owned the surface estate, an undivided 1/4 mineral
interest, and the right to execute oil and gas leases on the entire
mineral estate in a 99.997-acre tract in Hardeman County, Texas.
Aurora Petroleum, Inc., sought to lease the land for oil and gas
development, but Newton refused. After negotiating leases with
the other, non-executive mineral owners, Aurora sued Newton on
their behalf, seeking a declaratory judgment that Newton, by re-
fusing to lease, had breached a duty to the other mineral owners.
In Aurora Petroleum, Inc. v. Newton, 287 S.W.3d 373 (Tex. App.––
Amarillo 2009, no pet. h.), the court of appeals agreed with the
trial court’s judgment that no such duty existed.

Citing In re Bass, 113 S.W. 3d 735 (Tex. 2003), and the re-
cent case of Veterans Land Board v. Lesley, 281 S.W.3d 602 (Tex.
App.––Eastland 2009, pet. filed), the court declared that the only
duty Newton owed the nonexecutive mineral owners was to ac-
quire every benefit for the other owners that it acquired for itself.
Since Newton had not leased the land and therefore had not ac-
quired any benefits as lessor, he could not have breached his duty
to the nonexecutive mineral owners. 287 S.W.3d at 377.

That the owner of executive rights has no duty whatever to
lease the land seems too broad a reading of In re Bass. Here the
court of appeals mentions that the nonexecutive mineral interests
were “subject to a reversionary interest that will revert to the fee
owner in the future unless the interest is secured by production of
oil, gas or other minerals.” If this means, as it seems to, that New-
ton could acquire the remaining 3/4 of the minerals by seeing to
it that no oil and gas development took place, can it be that the
nonexecutive owners have no remedy at all?
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LETTER AGREEM ENT HELD TO HAVE GRANTED EASEM ENT

The court in J. Cleo Thompson and James Cleo Thompson,

Jr., L.P. v. Clayton, No. 08-07-00152-CV, 2009 WL 1620428 (Tex.
App.––El Paso June 10, 2009, pet. filed), reversed the trial court’s
summary judgment in favor of landowner Cheryl Clayton against
the Thompson partnership, an oil and gas operator using a road
across Clayton’s ranch.

Thompson, owning an oil and gas lease from Ann Cole Lauffer
on land accessible by a road across land owned by Joe Clayton,
entered into a letter agreement with Clayton, dated January 2, 1975,
expressing the understanding that Thompson would “have the
right to pass on to the lands of Mrs. Ann Cole Lauffer for the pur-
pose of drilling, exploring, developing and producing the lands
presently held by Thompson, et al on the Ann Cole Lauffer min-
eral estate.” Id. at *4. The right would, according to the agree-
ment, terminate when Thompson, or its successors and assigns,
plugged and abandoned and released the Lauffer lands. From the
time of the agreement until after Joe Clayton’s death, Thompson
continued to use the road without objection. After disputes arose
between Thompson and Cheryl Clayton, who succeeded to the
ownership of the land crossed by the road, she filed suit for a de-
claratory judgment determining whether Thompson had the right
to continue using the road. The trial court granted Clayton a sum-
mary judgment that Thompson had no right of access to the Lauffer
land by crossing land formerly owned by Joe Clayton, apparently
on the basis that the 1975 agreement terminated on Joe Clayton’s
death.

The court of appeals began with a discussion of the differ-
ences between an easement and a license. An easement, the court
noted, is an interest in the land itself and is not revocable at will.
A license, on the other hand, is a privilege or authority to do some
act on the land but does not amount to an interest in the land itself,
and it generally is revocable at will and terminates on death of the
licensor. Here the agreement stated that Thompson would “have
the right” to pass on to the Lauffer land, in effect granting the right
of passage to and from the land at its discretion. The right of en-
trance to and exit from an estate is generally an appurtenant ease-
ment, the court pointed out. No special form or particular words
need to be employed, the court concluded in response to the plain-
tiff’s argument that no words of grant had been used in the letter.
Id. at *2–3. The court determined that the agreement constituted
an “express determinable easement.” Id. at *4.

TRUSTEE HAD POW ER TO EXECUTE OIL AND GAS LEASE

AFTER TRUST TERM INATION IN EXERCISE OF AUTHORITY TO

W IND UP TRUST AFFAIRS

The court in Myrick v. Enron Oil & Gas Co., No. 08-07-
00024-CV, 2009 WL 1620433 (Tex. App.––El Paso June 10, 2009,
no pet. h.), considered the power of a trustee to execute an oil and
gas lease shortly after its trust terminated. Moody National Bank
was trustee of a trust established by W. L. Moody, Jr., under a
1935 trust agreement. The trust was to continue until the death of
his son William Lewis Moody III, whereupon the trustee was re-
quired to pay over and deliver 1/4th of the trust estate to the son’s
descendants. William Lewis Moody III died on October 5, 1992,
while a declaratory judgment action by the trustee pertaining to
the interpretation and administration of the trust was pending. The
trustee bank had been negotiating an oil and gas lease to Enron on

land in Crockett County, and it executed the lease on December 2,
1992, several weeks after William Lewis Moody III’s death, with
an effective date of September 1, 1992. On June 20, 1994, after
Enron had drilled several producing wells, Myrick, a grandson of
William Lewis Moody III, filed suit alleging that the lease was not
binding on him. The court of appeals affirmed the trial court’s
summary judgment for Enron. Id. at *1–2.

After termination of a trust, the court observed, the trustee
may under Texas Property Code § 112.052 continue to exercise
its powers to wind up the affairs of the trust and to effect distri-
bution. Thus, when the trust terminated on October 5, 1992, the
trustee had the authority to exercise its powers for a reasonable
period of time. The pending litigation prevented the trustee from
winding up the affairs of the trust until it was settled in early 1993.
During the period after the trust terminated, but before the con-
clusion of the litigation, the trustee had a continuing duty to man-
age the trust estate and seek the best possible result for the bene-
ficiaries. Given that the oil and gas lease had been negotiated and
approved before the trust terminated, the court concluded that the
trustee had the authority and duty to execute it. Id. at *3–4.

The court’s opinion is not entirely satisfactory in explaining
why the circumstances authorized the trustee to execute an oil and
gas lease as part of the winding-up process. The nature of the lit-
igation that was pending when the trust terminated is given vir-
tually no attention. If it did not involve any question requiring
delay in the trustee’s relinquishment of direct management of real
property to the beneficiaries, it is unclear why the trustee should
have retained any such authority.

CONTESTANT OF CITY GAS WELL PERM IT LACKED

STANDING TO SUE

Kohout v. City of Fort Worth, 292 S.W.3d 703 (Tex. App.––
Fort Worth 2009, no pet.), decided Kohout’s appeal of the trial
court’s dismissal of her suit against the City of Fort Worth. She
had sought an order that the city withdraw a permit authorizing
Chesapeake Operating, Inc., to drill a gas well under the city’s
ordinance regulating gas well drilling and production. Kohout
lacked standing, the court of appeals held, because she could not
demonstrate any injury particular to her, distinct from that suf-
fered by the general public, or any injury at all, on due process
and equal protection grounds. Id. at 708–09.

SEPARATELY ASSESSED ROYALTY INTEREST WAS NOT

CONVEYED IN TAX SALE OF SURFACE

Pounds v. Jurgens, No. 14-07-00830-CV, 2009 WL 2232070
(Tex. App.––Houston [14th Dist.] June 18, 2009, no pet. h.), af-
firmed the trial court’s summary judgment that a foreclosure sale
of a tract of land in Brazoria County for unpaid taxes did not af-
fect the landowners’ royalty interest under an oil and gas lease.

Nellie Lewellen owned the 20 acres involved in the suit, both
surface and minerals, when she executed an oil and gas lease
to R. Wagner in 1929, reserving the then-usual 1/8 royalty on oil
and gas production. Her daughter, Lillian E. Lewellen Jones,
her granddaughter, Jane Jones Cunningham, and finally her great-
granddaughters, Megan L. Jurgens and Judy Piper Leahy, suc-
ceeded to her ownership. Production was established under the oil
and gas lease, and it was apparently continuous until the time of
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suit, maintaining the 1929 lease in effect. Separate ad valorem tax
accounts were established by the Brazoria County taxing units
having jurisdiction of the land, one for the surface and another for
the royalty under the lease. Taxes were paid for the royalty ac-
count but not for the surface. In 1987 several taxing authorities
recovered judgment for unpaid taxes on the land against “Nellie
Lewellen and L. E. Jones,” and a sheriff’s foreclosure deed pur-
ported to convey the land to the City of Alvin, in trust for itself,
the Alvin Independent School District, the Alvin Community Col-
lege District, and Brazoria County. The taxing units sold their
interests in the land to Pat Pounds in 1998. When both Pounds
and the Lewellen descendants then claimed the right to royalty
payments, the current operator of the lease, SETEX Oil Company,
L.P., filed an interpleader action. Both claimants filed motions
for summary judgment, and the trial court granted Jurgens’s and
Leahy’s motions, declaring the tax foreclosure void as to the
Jurgens and Leahy mineral and royalty interests. Id. at *1.

The landowners’ royalty interest and their possibility of re-
verter, the court of appeals began, had not been severed from their
surface ownership. This did not, however, answer the question of
whether the royalty and possibility of reverter were subject to
foreclosure and thus covered by the sheriff’s deed. The tax lien
authorized by the Texas Constitution and implementing statutes
extends only to the particular realty against which the taxes have
been assessed; thus, no parcel of real property may be held liable
for any taxes except those against that parcel. Therefore, for the
Jurgens and Leahy mineral interests to be taken in a tax fore-
closure of the surface, they must have been taxed together with the
surface. Those circumstances were not present in relation to the
royalty interest, and the constitution required the tax foreclosure
judgment and resulting sheriff’s sale to exclude the royalty in-
terest. Id. at *2.

The same was not true, the court further held, with respect to
the landowners’ possibility of reverter (i.e., the underlying mineral
estate, ownership of which would revert to the landowners should
the existing lease expire). That interest was a nontaxable interest,
never severed from the surface, and there were no circumstances
such as a separate and nondelinquent tax account to impede fore-
closure and sale of the possibility of reverter as an interest running
with the surface estate. Id. at *1.

Pounds argued that the three-year statute of limitations under
Tex. Tax Code § 33.54(a) barred Jurgens’s and Leahy’s challenge
to the validity of the sale of their royalty interest. Because the
limitations period did not apply if the prior landowner continued
to pay taxes on the property for three years after the foreclosure
and had not been served in the foreclosure suit, and those facts
were undisputed here, Jurgens and Leahy were not precluded from
challenging the sale of their royalty. The applicable limitations
provisions did, however, preclude their challenge to the sale of their
surface interest and their possibility of reverter, despite serious
defects in the manner in which the defendant landowners had been
named and served with process. Regardless of who was named
and served with citation in the original foreclosure suit, the court
said, a party challenging the resultant tax sale and deed must com-
ply with the statute of limitations, now just one year. 2009 WL
2232070, at *7–8. The latter holding continues a trend in recent
cases that seems to fly in the face of due process. A tax foreclo-
sure judgment against Smith, it would seem, under which the

property of Jones is sold, is invulnerable to Jones’s challenge after
the one-year limitations period has run.

LESSORS HELD ESTOPPED TO DENY EFFECT OF POOLING

DESIGNATION M ISTAKENLY LIM ITED TO NONPRODUCING

DEPTH INTERVAL

The court in Cambridge Production, Inc. v. Geodyne Nominee

Corp., 292 S.W.3d 725 (Tex. App.––Amarillo 2009, pet. filed),
upheld the trial court’s summary judgment in favor of the lessees
of 44 oil and gas leases executed in 1978 covering Section 33,
Block M-1, H&GN Ry. Survey, Hemphill County, Texas, against
Cambridge, the lessee under new leases it obtained in 1999 from
the owners of the mineral interests covered by the earlier leases.

During the primary term of the 1978 leases, the predecessor
to Geodyne’s interest completed the Prater 1-39 well in Section
39, adjoining Section 33, and completed it to produce from the
interval between 14,364 feet and 14,372 feet below the surface.
Pursuant to pooling provisions in each of the 44 leases, on May 9,
1980 it filed for record a designation of pooled unit, pooling land
out of Section 33 with the land in Section 39 where the well was
located. The pooling designation was limited to the stratigraphic
equivalent of the interval between 14,634 feet (rather than 14,364
feet) and 14,929 feet as encountered in the Prater 1-39 Well. The
well continued to produce until the time of suit, and the lessors
accepted royalty payments. In early 1999, Cambridge obtained new
leases from the mineral owners, expressly subject to any presently
existing prior lease or unitization agreement insofar as it was valid.
Cambridge contended that production from the Prater 1-39 Well
had not been from the interval pooled by the lessees, so that the
1978 leases expired in the absence of production at the end of
their primary terms.

The court of appeals held that the lessors were barred by quasi-
estoppel from asserting that the pooling was not binding on them.
Quasi-estoppel, the court explained, does not require a false state-
ment or detrimental reliance but precludes a party from accepting
the benefits of a transaction and then taking a subsequent incon-
sistent position to avoid corresponding obligations or effects. Here
the Section 33 mineral owners accepted royalties to which they
would not have been entitled but for the unit designation. Cam-
bridge’s claim to title under its new leases must rest on its lessors’
repudiation of the earlier leases. In doing so they would be as-
serting a right inconsistent with the benefits they had accepted.
Cambridge could stand in no better position than its lessors and
was barred, as they were, from asserting the invalidity of the 1980
pooling. Additionally, Cambridge could not claim to be a bona
fide purchaser for value without notice of the Geodyne interest.
Geodyne was operating a producing well on the pooled unit, and
Cambridge would have discovered on reasonable inquiry the basis
on which Geodyne claimed its leases still to be in effect. Besides,
the provisions of Cambridge’s new leases making them subject to
a prior lease if one were in existence militated against any bona
fide purchaser claim. Id. at 732.

VENUE IN SUIT SEEKING M ISAPPROPRIATED REVENUES

FROM  M INERAL PROPERTY HELD M ANDATORY IN COUNTY

WHERE LAND IS LOCATED

In re Kerr, 293 S.W.3d 353 (Tex. App.––Beaumont 2009,
orig. proceeding [mand. pending]), arose from a suit brought in
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Jefferson County against J. Robinson Kerr, James E. Thorp, and
others by Etoco, L.P., an oil and gas exploration and production
company. Etoco alleged that Thorp, its former president, con-
spired with the other defendants while employed by Etoco to
fraudulently locate and acquire for himself oil and gas properties
in Harris County that should have belonged to Etoco. In its orig-
inal petition Etoco sought damages and recovery of the oil and gas
interests Thorp allegedly had fraudulently acquired. The defen-
dants filed their motion to transfer venue on the basis that venue
was mandatory in the county where the real property in dispute
was located, whereupon Etoco amended its petition to ask only for
damages and disgorgement of past profits from the properties,
expressly disclaiming the intention to recover the underlying real
property interests. The trial court denied the defendants’ motions,
and they petitioned to the court of appeals for mandamus. Id .
at 355.

Tex. Prac. & Rem. Code Ann. § 15.011 (Vernon 2002), the
court began, requires that actions for recovery of real property or
an interest in real property be brought in the county in which the
property is located. Here there was no dispute that the land on
which Etoco’s claim was based was in Harris County. The ques-
tion, then, was whether Etoco’s claim was one of the types of claims
described in section 15.011. 293 S.W.3d at 356–57.

As originally pled, the court observed, the lawsuit essentially
sought relief equivalent to the imposition of a constructive trust,
which for venue purposes is considered tantamount to an attempt
to recover the property. Etoco’s amendment of its petition did not
alter the nature of the suit. Its purpose remained to establish that
Etoco had the right to develop the prospect for its own benefit to
the exclusion of the defendants. This claim, the court said, de-
pended on the rightful ownership of the real property. When right-
ful ownership of real property must be decided as a prerequisite
to the relief requested, the mandatory venue statute governs and
may not be evaded by artful pleading. Id. at 360. Because the
dispute was essentially over the rightful ownership of an interest
in land in Harris County, the court held, section 15.011 required
the claim to be litigated in Harris County.

OPERATOR’S FAILURE TO GIVE PROPER NOTICE DID NOT

WAIVE RIGHT TO DISPUTE DRILLING CONTRACTOR’S

BILLING

Grynberg v. Grey Wolf Drilling Co., No. 14-08-00101-CV,
2009 WL 2356672 (Tex. App.––Houston [14th Dist.] July 28,
2009, no pet. h.), arose from a dispute between Jack A. Grynberg,
the operator of a well drilled in Colorado, and Grey Wolf, the
contractor he engaged to drill the well, over billings submitted to
him by Grey Wolf. After Grey Wolf billed Grynberg for over
$800,000, Grynberg sent letters to Grey Wolf at its Casper, Wyo-
ming, office and its Houston post office box––the addresses given
by Grey Wolf in its billings for billing inquiries and payment,
respectively––stating he had no intention of paying the full amount
of the invoices for a “junk rig.” With his last letter he included a
check for $227,417.30 that he told Grey Wolf was “paid in full for
your charges” and which had on the back that it was “payment in
full” for three of the five invoices. Grey Wolf cashed the check,
sued for the balance, and was granted summary judgment.

Summary judgment was proper, Grey Wolf argued, because
Grynberg had waived the right to object to its billings. Grey Wolf

pointed to a section of the drilling contract requiring payment
of invoices within 30 days of receipt, “except that if Operator
disputes an invoice or any part thereof, Operator shall, within
fifteen days after receipt of the invoice, notify Contractor of the
item disputed, specifying the reason therefor, and payment of the
disputed item may be withheld until settlement of the dispute. . . .”
Id. at *4. Notices and other communications, according to the
drilling contract, were to be directed to Grey Wolf at its Houston
street address. None of Grynberg’s letters were sent to that ad-
dress, Grey Wolf pointed out.

The court of appeals disagreed that Grynberg’s failure to
challenge Grey Wolf’s charges within 15 days by notice delivered
to Grey Wolf’s Houston street address waived any complaint and
entitled Grey Wolf to summary judgment. Nothing in the drilling
contract provided that if Grynberg neither timely disputed nor
paid an invoice, the charges were established or that dispute was
waived. The section Grey Wolf relied on merely allowed the with-
holding of amounts properly disputed and required prompt pay-
ment of amounts not disputed. Id. at *4–5.

Grynberg likewise was not entitled to summary judgment on
his contention that his check had been accepted by Grey Wolf in
full satisfaction of his debt under the drilling contract. Tex. Bus.
& Com. Code Ann. § 3.311 (Vernon 2002), governing accord and
satisfaction, provides that a party’s disputed claim is discharged
if the claimant obtains payment on a check or other instrument con-
taining, or accompanied by a written communication containing,
a conspicuous statement that the instrument was tendered as full
satisfaction of the claim or if the claimant knew the instrument
was tendered in full satisfaction of the claim. 2009 WL 2356672,
at *6. There must be an unmistakable communication to the cred-
itor––so clear, full, and explicit that it is not susceptible of any
other interpretation––that tender of the lesser sum is upon the con-
dition that acceptance will constitute satisfaction of the obligation.
Here Grynberg’s statements did not meet that standard. His letter
specifically mentioned only one invoice, and only three of the five
were noted on the back of his check. The letter and check were
otherwise inconsistent with each other in some respects. These
factors at least created an issue of material fact as to what invoices
were intended to be released by Grey Wolf’s acceptance of the
check.

COVENANT NOT TO COM PETE IN DRILLING BUSINESS

HELD UNENFORCEABLE

Under an agreement closing the sale of six drilling rigs and
related equipment between the plaintiff buyer and defendant seller
at issue in Bandera Drilling Co. v. Sledge Drilling Corp., 293
S.W.3d 867 (Tex. App.––Eastland 2009, no pet. h.), the seller,
Bandera Drilling Co., agreed not to compete with the buyer, Sledge
Drilling Co., in the oil and gas well contract drilling business west
of a north-south line through Colorado City, Texas. The court of
appeals reversed the trial court’s summary judgment granting
Sledge an injunction enforcing the covenant not to compete.

Although Texas law has traditionally been hostile to cove-
nants not to compete, the court observed, they are enforceable to
the extent set out in the Covenant Not to Compete Act, Tex. Bus.
& Com. Code Ann. § 15.50(a) (Vernon 2002). Under that legis-
lation such a covenant “is enforceable if it is ancillary to an other-
wise enforceable agreement . . . to the extent that it contains
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limitations as to time, geographical area, and scope of activity to
be restrained that are reasonable and do not impose a greater
restraint than is necessary to protect the goodwill or other business
interest of the promisee.” Id. Courts must consider two questions
when determining the enforceability of a covenant not to compete,
it went on: (1) whether there is an otherwise enforceable agree-
ment, and (2) whether the covenant not to compete was ancillary
to or part of that agreement at the time it was made. Here there
was certainly an otherwise enforceable agreement––the purchase
agreement––but it was not clear whether the covenant not to com-
pete was ancillary to it. Bandera characterized the parties’ agree-
ment as a “naked purchase of rigs and equipment,” so that Sledge
had no protectable interest in Bandera’s noncompetition. Sledge,
conversely, argued that the covenant was enforceable because the
agreement transferred protectable intangible rights. As indicated
by Bandera’s efforts to see that its employees continued to work
for the rigs’ new owner and its introduction of Sledge to Bandera’s
existing customers, Sledge maintained, it acquired Bandera’s com-
pany goodwill, not just its rigs. 293 S.W.3d at 872–73.

The contract’s language was ultimately controlling, the court
noted, and a restraint is not ancillary to a contract unless it is
designed to enforce a contractual obligation of one of the parties.
Although Bandera transferred goodwill to Sledge when it intro-
duced its customers to Sledge, it was not contractually obligated
to do so by anything in the parties’ written agreement. If Bandera
was required to do nothing beyond the express terms of the con-
tract, the covenant was a naked restraint of trade and therefore
unenforceable. Furthermore, such an obligation could not be in-
ferred. Arguably, equity should not allow Bandera to violate an
agreement it helped draft, but “[t]erms are not to be implied in a
contract because they are reasonable but because they are neces-
sarily involved in the contractual relationship . . . that the parties
must have intended them and failed to express them only because
of sheer inadvertence or because they are too obvious to need
expression.” Id. at 875. The conveyance of Bandera’s business
goodwill did not meet this test and could not be inferred. Id.

HOLDER OF PREFERENTIAL RIGHT COULD NOT

PURCHASE LAND W ITHOUT BUSINESSES BUNDLED W ITH

THIRD-PARTY OFFER

Although not an oil and gas case, FWT, Inc. v. Haskin Wal-

lace Mason Appellee Property Management, L.L.P., No. 2-08-
321-CV, 2009 WL 2751033 (Tex. App.––Fort Worth Aug. 27,
2009, no pet. h.), addresses an issue recurrent in oil and gas prop-
erty sales: whether the holder of a preferential right to purchase a
particular property included in a package sale that includes other
property may exercise the right only with respect to that property,
or whether it must instead purchase all property bundled in the
same sale. Contrary to what has become the general assumption
with respect to sales of multiple oil and gas properties, the court
here held that the preferential right holder, to exercise its option,
must purchase all of the property included in the offer.

In 1997 FWT sold Haskin Wallace an undeveloped six-acre
tract, reserving a right of first refusal, or preferential right to pur-
chase, should Haskin Wallace desire to sell, lease, or convey the
tract to a third party. Haskin Wallace, having a few years earlier
formed a corporation called Texas Galvanizing, Inc., the operator
of a galvanizing plant at another location, then created U.S.

Galvanizing, L.P., and constructed a galvanizing facility for it on
the tract purchased from FWT. In 2007 Haskin Wallace agreed to
sell Texas Galvanizing and U.S. Galvanizing to Valmont Indus-
tries, Inc., for $16.5 million. As part of the sale Haskin Wallace
would lease the U.S. Galvanizing plant site to Valmont with the
option to purchase the tract for $2.5 million. FWT, after receiving
Haskin Wallace’s notice of the pending sale, sought to exercise its
preferential right only with respect to the leasing and optional
purchase of the land without purchasing the galvanizing busi-
nesses that were part of Haskin Wallace’s sale. The trial court
granted Haskin Wallace summary judgment declaring that FWT
had failed to comply with the right of first refusal and had thereby
waived the right, and FWT appealed.

The court of appeals succinctly framed the issue as whether
the holder of a preferential right who desires to exercise that right
can be required to purchase assets that are bundled with the sub-
ject property because those assets are part of the terms and con-
ditions of a contract offered by a bona fide purchaser. Relying
largely on West Texas Transmission, L.P. v. Enron Corp., 907
F.2d 1554 (5th Cir. 1990), the court held that FWT could not
exercise its preferential right without purchasing the galvanizing
businesses packaged with Valmont’s offer. FWT’s deed reserved
a preferential right only “under the same terms and conditions
offered by the prospective purchaser.” 2009 WL 2751033, at *1.
Valmont conditioned its purchase or lease of the land on its ac-
quisition of the galvanizing businesses, and by the terms of its
deed FWT had accepted the risk that a third party offeror might
dictate terms undesirable to it. Id. at *2–3.

The court found untenable FWT’s argument that its ruling
would allow parties to evade a preferential right simply by bun-
dling burdened property with other assets. Under the West Texas

Transmission line of cases, it observed, a fact-finder is afforded
the opportunity to make inquiries regarding the terms and condi-
tions of a contract offered by a bona fide purchaser, concerning
the commercial reasonableness of the offer, whether it was made
in bad faith, and whether it is designed to defeat the preferential
right. These inquiries can protect the interests of both the holder
of the preferential right and the owner of the property burdened by
it, according to the court. FWT was required to meet all of the
terms and conditions of Valmont’s offer, including the conditions
requiring acquisition of the business assets, unless those condi-
tions were not commercially reasonable, were imposed in bad
faith, or were specifically designed to defeat FWT’s preferential
right. FWT made no argument that Valmont’s conditioning its
lease or purchase on its also acquiring the galvanizing businesses
was commercially unreasonable, imposed in bad faith, or designed
to defeat FWT’s preferential right. FWT, consequently, could not
exercise the preferential right without meeting the same condition.
Id. at *11.

It is questionable whether the court’s reasoning should apply
to the package sale of multiple oil and gas properties, to force the
holder of a preferential right to purchase one of the properties to
purchase the entire package. As the court here pointed out, the
galvanizing plant built on the tract in question was probably a
fixture, presenting a serious difficulty in separating the business
assets from the real property. Id. at *13. That factor would not
necessarily be present in the sale of separately valuable oil and
gas properties. There are cases, distinguished here not altogether
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convincingly, that seem squarely to hold, some of them specif-
ically with respect to oil and gas properties, that a preferential
right may be exercised separately with respect to the property to
which it applies without buying the entire package.

COM M ON CARRIER CARBON DIOXIDE PIPELINE HAD

AUTHORITY TO ENTER LAND TO CONDUCT SURVEYS

The court in Texas Rice Land Partners, Ltd. v. Denbury Green

Pipeline-Texas LLC, No. 09-09-002-CV, 2009 WL 3030356 (Tex.
App.––Beaumont Sept. 24, 2009, no. pet. h.), upheld summary
judgment in favor of Denbury Green, a pipeline company that
sought to survey and construct a carbon dioxide pipeline route
across the defendant landowner’s property.

Under Tex. Nat. Res. Code Ann. § 111.002(6) (Vernon Supp.
2008), the owner of a pipeline for the transportation of carbon
dioxide is a common carrier with eminent domain power if it files
with the Texas Railroad Commission its acceptance of that body’s
authority to regulate its activities. Once Denbury Green thus sub-
mitted itself to Railroad Commission jurisdiction, as it proved it
had, it was a common carrier authorized to enter the defendant’s
land under its power of condemnation. This was true regardless of
the landowner’s assertion that Denbury Green’s intention was ac-
tually to operate the pipeline for private purposes. When deter-
mining public use, the court explained, the existence of the pub-
lic’s right to use the pipeline, stemming from the pipeline owner’s
acceptance of Railroad Commission regulation, controls over the
extent to which the right is or may be exercised. The mere fact
that the advantage of the use inures to a particular individual or
enterprise does not deprive it of its public character. 2009 WL
3030356, at *2–3.

GAS UTILITIES HELD TO HAVE POW ER TO CONDEM N

EASEM ENT FOR PIPELINE UNDER RAILROAD

In Fort Worth & Western Railroad Co. v. Enbridge Gathering

(NE Texas Liquids), L.P., Nos. 2-07-403-CV, 2-07-405-CV, 2-07-
406-CV, 2009 WL 3153260 (Tex. App.––Fort Worth Oct. 1, 2009,
no pet. h.), the court decided that a gas utility with condemnation
authority has the power to condemn a right-of-way for a pipeline
to run underneath a railroad.

Cen-Tex Rural Rail Transportation District, the owner of rail-
road tracks the pipeline companies sought to cross, and the Fort
Worth & Western Railroad Company, the holder of easements to
operate on the tracks, challenged the condemnation on several
grounds. The court first rejected their arguments that the pipeline
companies were required to exhaust administrative remedies un-
der the Texas Administrative Procedure Act (APA), holding that
the APA only applies to agencies with statewide jurisdiction, not
including the rail district that owned the tracks. Id. at *2. It then
dismissed the contention that the pipelines could not condemn an
easement across property of the rail district, a governmental sub-
division, because the enabling statute only provided for condem-
nation of property of “any person or corporation.” The statutory
definition of a “person,” the court pointed out, includes a corpo-
ration, organization, government or governmental subdivision or
agency, and any other legal entity. Id. The court then addressed
the argument that the eminent domain statute allows a gas corpo-
ration to lay lines “over and across” a railroad, but not underneath

it. Construing the statutes to exclude placement of pipelines under
a railroad would not only thwart the purpose of the statute, the
court said, but would lead to the absurd result that pipelines could
be placed over railroads but not under them, even when under-
ground would be the safest and most suitable placement. Id. at *3.
Finally, the court held that the condemnation proceedings were
not preempted by the exclusive jurisdiction of the federal Surface
Transportation Board that oversees rail carriers. Exclusive federal
jurisdiction applies only when state action is regulatory or would
otherwise impede railroad operations. Here there was no conten-
tion that the laying of pipelines under the railroad involved regula-
tion and no evidence that it would impede railroad operations. Id.
at *4.

GRANTEE HELD NOT A BONA FIDE PURCHASER

BECAUSE ITS DEED CONVEYED ONLY GRANTOR’S RIGHT,
TITLE, AND INTEREST

The decision in Enerlex, Inc. v. Amerada Hess, Inc., No. 11-
08-00305-CV, 2009 WL 3212554 (Tex. App.––Eastland Oct. 8,
2009, no pet. h.), should alarm Texas oil and gas title examiners.

The case involved competing claims to mineral interests in
seven tracts in Gaines County, Texas. The source of title common
to both claims was Helen Meier, the widow of Frank Meier. After
marrying Gerald Losey in 1988, Helen conveyed the mineral in-
terests to Lynn Elsner by way of five unrecorded gift deeds exe-
cuted in 1991. Helen died in 1996, leaving a will probated in
Florida, and reflected by probate documents recorded in Gaines
County, in which she apparently devised the mineral interests to
her husband, Gerald Losey. Gerald then married Grace W. Losey
and, when he died in 2003, left his estate to Grace. In 2005 Grace
Losey executed a mineral deed to Enerlex in which she conveyed
“[A]ll right, title and interest in and to all of the Oil, Gas and any
other classification of valuable substance . . . in and under and that
may be produced from” some 71 sections of land, including the
seven tracts involved in the suit. After the execution, delivery, and
recording of the deed from Losey to Enerlex, Elsner in 2006 fi-
nally filed her gift deeds for record.

Enerlex contended that it was a bona fide purchaser for value
without notice of Elsner’s interest, so that its title was superior to
hers. Elsner responded that Enerlex could not be a bona fide pur-
chaser because its mineral deed was a quitclaim deed. The appeals
court agreed with Elsner and affirmed the trial court’s summary
judgment for her. (Elsner may also have argued that Enerlex was
otherwise on notice of her claim, but any other contention she may
have made was immaterial to the court’s disposition.)

Enerlex acknowledged that under Texas law it could not be
a bona fide purchaser if its mineral deed was a quitclaim deed but
argued that the deed, when viewed in its entirety, was not a quit-
claim deed because it conveyed property and not just Grace’s in-
terest in the property. The deed, Enerlex pointed out, conveyed
“all right, title and interest” in the described land rather than
“my right, title and interest” or “all right, title and interest that I

may own.” Id. at *2. Enerlex read too much into this distinction,
according to the court, which found it more significant that at no
point in the deed did Grace warrant or represent that she actually
owned any particular mineral interest. Although the deed con-
tained a general warranty of title, it could be disregarded because
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the deed contained no specific representation concerning Grace’s
title. Because Enerlex’s mineral deed did not purport to convey
any specific interests in the land it described but instead broadly
conveyed all of Grace’s interest, the court held, it was, when
viewed in its entirety, a quitclaim deed. Because Enerlex’s title
was derived from a quitclaim deed, it could not be a bona fide
purchaser free of Elsner’s unrecorded interests.

The court’s opinion is not illogical or unprecedented but is
nevertheless disturbing for several reasons. In the first place, it
does not distinguish or even mention Bryan v. Thomas, 365 S.W.2d
628 (Tex. 1963), in which the Texas Supreme Court seems to have
broadly held “that the grantee in a deed that purports to convey all
of the grantor’s interest in a particular tract, if otherwise entitled,
will be accorded the protection of a bona fide purchaser.” 365
S.W.2d at 630. The court here instead cites only such cases as
Geodyne Energy Income Production Partnership I-E v. Newton

Corp., 161 S.W.3d 482, 486-87 (Tex. 2005), in which an assign-
ment of oil and gas lease was referred to as a quitclaim because,
in part, it did not state the nature or percentage of the interest
being conveyed. Texas title examiners have long relied on Bryan

v. Thomas as practically establishing that a conveyance of all
of a grantor’s “right, title and interest” in a tract should not be
regarded as a mere quitclaim, so as to preclude the grantee’s
claiming bona fide purchaser status, unless the deed contains other
indicia of the parties’ actual intention that the deed be treated as
such. In view of the prevalence in oil and gas conveyancing of
deeds and assignments of all of the grantor’s right, title, and in-
terest in specified property, rather than instruments in which par-
ticular interests are represented, conveyed, and warranted, and in
view of the Texas rule, perhaps now virtually unique, that a quit-
claim deprives not only the grantee named in the deed but also
remote grantees of bona fide purchaser status, rejection of the
Bryan v. Thomas approach renders very many, if not most, oil and
gas titles effectively unmarketable.

In Bryan v. Thomas the supreme court recognized that the
Texas rule that the grantee of a quitclaim deed cannot be a bona
fide purchaser is not the rule in many jurisdictions, if not a ma-
jority, and that there seemed to be a trend, evident in 1963, toward
restriction of the rule. 365 S.W.2d at 629. That the trend has since
strengthened cannot be doubted. Although Geodyne v. Newton

Corp. certainly suggests that a conveyance of all of a grantor’s
right, title, and interest in real property is rendered a quitclaim by
the use of that language, there was no question in that case of the
grantee’s ability to assert bona fide purchaser status. The Geodyne

court did not discuss Bryan v. Thomas, and its opinion can scarce-
ly be regarded as implicitly overruling it. If the court here may
choose to ignore a trend that was evident over 40 years ago, and
apply an increasingly archaic rule, it seems at least incumbent on
the court to fully explain why.

It is also worth mentioning that the Eastland court offers little
explanation of why Enerlex’s deed should not be regarded as pur-
porting to convey the entire interest in the described land. “All
right, title and interest” must be generally understood to mean more
than only the grantor’s right, title, and interest. If the court was
certain that the grantor really meant only all “of my” right, title,
and interest––and that is precisely how the court construed the
deed’s intention––it should have given more explanation than that
Enerlex read too much into the distinction and that the deed did

not quantify the grantor’s interest. If the court is to apply a very
technical rule to deprive a purchaser of the property it believed it
was acquiring based on the available public records, is it too tech-
nical a reading of Enerlex’s deed to say that it in fact does quanti-
fy the grantor’s interest, however erroneously, as the entire interest
in the tracts described?

DEFENDANTS IN SUIT ON COLORADO RIG ACCIDENT LACKED

M INIM UM  CONTACTS TO SUPPORT TEXAS JURISDICTION

The court in All Star Enterprise, Inc. v. Buchanan, No. 14-
08-01064-CV, 2009 W L 3210653 (Tex. App.—Houston [14th
Dist.] Oct. 8, 2009, no pet. h.), decided whether four defendant
business entities could be sued in Texas by a Louisiana plaintiff
for the wrongful death of a worker on a drilling rig in Colorado.
In the cases of three of the four, the court of appeals held that they
lacked the minimum contacts required to enable the Texas court
to exercise personal jurisdiction.

On July 19, 2007, Jay Buchanan was killed by a piece of
falling equipment while working on a rig in Garfield County, Col-
orado. His widow, Erin Buchanan, on behalf of herself and their
children, filed a wrongful death action against All Star Enterprise,
Inc., Antero Resources Corporation, Frontier Drilling, L.L.C., and
Antero Resources Piceance Corporation in Harris County, Texas.
Those defendants all filed special appearances, which the trial
court denied, and each of them appealed.

The court first reiterated the constitutional and statutory due
process standards governing whether a Texas court is permitted
to exercise personal jurisdiction over a nonresident corporate de-
fendant. The nonresident corporation must have sufficient mini-
mum contacts with the forum state, the court noted, having availed
itself of the privileges of conducting activities there, thus invoking
the benefits and protections of its laws. Moreover, Texas courts
may exercise personal jurisdiction over a nonresident only if doing
so does not offend traditional notions of fair play and substantial
justice. There are two types of personal jurisdiction, the court
went on: specific and general. Specific jurisdiction attaches when
the plaintiff’s cause of action arises out of or relates to the non-
resident defendant’s contacts with the forum state. General juris-
diction is “dispute blind,” by contrast, and requires continuous
and systematic contacts with Texas.

Perhaps the most interesting of the plaintiff’s contentions in
support of jurisdiction related to All Star. Although it had no ac-
tivities in Texas, she alleged, it had master service agreements with
two companies that contained Texas choice-of-law provisions and
specified Texas addresses for notice purposes. Those contracts were
totally unrelated to Buchanan’s claims, the court pointed out, and
did not obligate All Star to perform work in Texas. Moreover,
evidence that All Star had once operated a mail-order business
from Denver, without proof of its soliciting orders from Texas or
mailing products there, and that it had once bought a truck in
Texas were insufficient to support a conclusion that All Star had
continuous and systematic contacts with Texas sufficient to sub-
ject it to general jurisdiction.

Likewise, although Frontier purchased from Texas vendors
materials used in constructing or operating the rig and may have
occasionally visited those vendors, no allegations connected any
Texas purchases or visits with the accident. Frontier did not op-
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erate in Texas, and its contacts with the Texas vendors, coupled
with an interactive website that solicited employment applications
but did not target Texas residents, did not rise to a level that could
be considered sufficiently continuous and systematic so as to sup-
port the exercise of general jurisdiction.

Antero Resources Corporation admittedly had operated in
Texas but had sold all its Texas assets before the accident and no
longer conducted business there. Although the court agreed that
a business, having once established minimum contacts with a par-
ticular forum, is not forever bound to personal jurisdiction in that
state, it noted that relocation from the forum state is only one of
the factors to be considered in a minimum-contacts analysis. The
court is instead bound to consider all of the defendant’s contacts
over a reasonable number of years up to the filing of the suit.
Although there was no substantial connection between Antero Re-
sources’ Texas contacts and the activities and operative facts of
the litigation so as to confer specific jurisdiction, the fact that
Antero had maintained an office in Houston and regularly con-
ducted business in Texas between 2004 and 2006 was sufficient
to support the trial court’s implicit finding that for a “reasonable
number of years” before the suit Antero Resources had had sub-
stantial systematic and continuous business contacts with Texas
supporting the exercise of general jurisdiction. Buchanan, 2009
WL 3210653, at *9. The same was not true for Antero Resources
Piceance Corporation, the operator of the wellsite and an affiliate
of Antero Resources Corporation. Its operations were confined to
Colorado. Buchanan sought to impute the Texas contacts of Antero
Resources Corporation to its affiliate, but a showing that Antero
Resources Piceance and Antero Resources shared employees and
officers was insufficient to overcome the presumption that the two
corporations were distinct entities.

EXCLUSION OF TRACT FROM  LAND DESCRIPTION IN W ILL

HELD NOT TO EXCLUDE RESERVED M INERALS TESTATOR

OW NED IN TRACT

In Grisham v. Lawrence, No. 12-08-00429-CV, 2009 WL
3287585 (Tex. App.––Tyler Oct. 14, 2009, no pet. h.), the court
construed the will of E.P. McKnight, who died in 1968 owning an
undivided one-half mineral interest in a 500-acre tract of land
in Angelina County, Texas, reserved in a 1946 deed to George L.
Caton. The appellants were the successors to the interests of the
devisees named in the “Seventh” section of the will, in which E.
P. McKnight gave Edna Singletary and J. B. Young certain land
described by metes and bounds as two tracts together constituting
1000 acres, more or less, with an exception expressed as follows:

SAVE and EXCEPT from said two tracts of land that
certain five hundred (500) acre tract of land conveyed
by Anna L. McKnight and husband, E. P. McKnight to
George L. Caton, by deed dated July 8, 1946, of record
in Vol. 119 at page 378 of the Deed Records of Angelina
County, Texas, which said five hundred (500) acre tract
of land is described as follows:

[metes and bounds description of 500 acres]

it being my intention by this special bequest and
devise to give, bequeath and devise to the said Edna
Singletary and J. B. Young all interest I have in and to

said tracts of land herein described that has not here-
tofore been sold by Anna Y. McKnight and me.

The appellees were successors to the interests of the devisees
named in the “Ninth” section of the will, in which E. P. McKnight
gave them all of the oil, gas, and minerals he owned, wherever
situated, except those in the tracts specifically devised in the Sev-
enth section. The question for the court was whether the devise in
the Seventh section included the testator’s one-half mineral in-
terest in the 500-acre tract referred to as being excepted from the
land description. The court concluded that it did.

The term “land,” in its legal sense, the court reasoned, in-
cludes minerals in place. The “land” E. P. McKnight and his wife
conveyed to Caton in 1946 was the surface estate and a one-half
interest in the mineral estate. Thus, it held, the “land” referred to
in the “save and except” clause as having been “conveyed” con-
sisted only of those interests and did not include the one-half
mineral interest in the described 500-acre tract. By the testator’s
plain language, declared the court, he stated his intention to devise
all of his interest, both surface and minerals, in the entire 1,000
acres described in the Seventh section. Id. at *4.

That E. P. McKnight intended to devise his minerals in the
500-acre tract by way of his Seventh section rather than his Ninth
section seems rather less plain that it was to the court. The ex-
ception is stated as a described “tract” excluded from a larger one,
and the excluded “tract” is said to be “described as follows,” after
which there is only a metes and bounds description with no refer-
ence to prior conveyances or any other limitation. The court’s em-
phasis on the exception’s being expressed as the land “conveyed”
is consistent with precedent, but the question may be a closer one
than the court believed.

RESERVOIR DAM AGE CLAIM  HELD BARRED BY LIM ITATIONS

In Hunt Oil Co. v. Live Oak Energy, Inc., No. 05-07-01553-
CV, 2009 WL 3337646 (Tex. App.––Dallas Oct. 19, 2009, no
pet. h.), the court of appeals reversed the trial court’s judgment for
Live Oak against Hunt on a jury award of over $5 million in
damages for negligence.

In 2002 Live Oak acquired a leasehold interest in the East
Haynesville oil field in northwest Louisiana, planning to attempt
to produce oil from the Pettit formation. Hunt operated a number
of deeper producing wells in the area, and Live Oak acquired one
of those from Hunt in 2004. Live Oak alleged that it learned when
it reviewed Hunt’s well files that Hunt had not properly cemented
off the Pettit formation in that well, and it ultimately concluded
that Hunt failed to case and cement some 34 wells to protect the
Pettit formation, creating a “leaky bucket” that Live Oak could not
exploit. Live Oak filed suit against Hunt on June 23, 2005.

Hunt contended that Live Oak’s suit was barred by the two-
year statute of limitations, and the court applied Texas law to that
question, following Texas precedent that limitations is a proce-
dural issue and thus governed by the law of the forum. Citing Live
Oak’s own allegations of Hunt’s failure to protect the Pettit for-
mation in its drilling of wells dating back to 1988, Hunt argued
that any damage had been created more than two years before the
suit was filed. The court agreed, rejecting Live Oak’s argument
that the discovery rule applied so that limitations had not run.
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Under the discovery rule, limitations does not begin to run
until the plaintiff, in the exercise of reasonable diligence, should
have discovered the injury. The discovery rule is a very limited
exception to limitations, however, the court observed, and is con-
strued strictly. Under Texas law it applies when the injury is in-
herently undiscoverable. Here, the court held, the injury to the
Pettit formation was not inherently undiscoverable. Reasonable
diligence in purchasing the property in the hope of producing oil
would include at least a preliminary determination of whether oil
recovery could be undertaken or whether previous activity or
damage instead precluded the possibility. Testimony indicated
that if inquiry into available public filings had been undertaken,
Hunt’s cementing inadequacy would have been revealed. Live
Oak’s obligation of due diligence went beyond mere passive vi-
sual observation, and it could not take the position that there was
nothing to put it on notice that that investigation was required. Id.
at *3–*7.

DEEP WASTEW ATER INJECTION UNDER PLAINTIFF’S LAND

HELD NOT ACTIONABLE TRESPASS

FPL Farming Ltd. v. Environmental Processing Systems, L.C.,
No. 09-08-00083-CV, 2009 WL 3460710 (Tex. App.––Beaumont
Oct. 29, 2009), rejected a landowner’s appeal of an adverse judg-
ment in its suit against the operator of two nearby injection wells.

Environmental Processing Systems (EPS) obtained permits
from the Texas Natural Resource Conservation Commission to
inject industrial waste into a saltwater formation at approximately
7,350 feet to 8,200 feet below the surface. After learning that the
waste plume from the wells would migrate underneath its nearby
rice farming property, FPL sued for injunctive relief and for dam-
ages for trespass and negligence. Analogizing to Railroad Com-

mission v. Manziel, 361 S.W.2d 560 (Tex. 1962), involving water
injection for secondary oil recovery, and Coastal Oil & Gas Corp.

v. Garza Energy Trust, 268 S.W.3d 1 (Tex. 2008), holding that
injection of fluids causing fracturing of subsurface rock strata
underlying adjoining land is not actionable, the court held that
when a state agency has authorized deep subsurface wastewater
injection, no trespass occurs when fluids that were injected at
deep levels are then alleged to have migrated at those levels into
the deep subsurface of nearby tracts. With respect to FPL’s negli-
gence claims, there was no evidence that it had suffered any injury
as a result of the injection and therefore had no basis for recovery.

ALLEGED AGREEM ENT TO CONVEY OIL AND GAS WORKING

INTEREST WAS BARRED BY STATUTE OF FRAUDS

Beverly Foundation v. Lynch, No. 07-08-0387-CV, 2009 WL
3518021 (Tex. App.––Amarillo Oct. 30, 2009, no pet. h.), upheld
summary judgment against Beverly’s claim that it was entitled
under an oral agreement to a 1/8th interest in oil and gas leases
acquired by the defendants’ drilling venture. Beverly failed to pre-
sent evidence of an oral joint venture and confidential relation-
ships it alleged to exist. Moreover, any alleged oral agreement to
convey Beverly the working interest to which it believed it was
entitled would be unenforceable under the statute of frauds.

U T A H  —  M I N I N G

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

UTAH COURT OF APPEALS CONSTRUES 1872  M INING LAW  IN

PROPERTY DISPUTE

In Gillmor v. Blue Ledge Corp., 217 P.3d 723 (Utah Ct. App.
2009), the Utah Court of Appeals was called on to determine the
scope of the estate granted in a patent issued under the General
Mining Law of 1872 (1872 Mining Law). The defendant in this
case, Blue Ledge Corp., owned a parcel of land which traced title
back to a patent issued in 1929 under the 1872 Mining Law.
The plaintiff, Nadine Gillmor, owned a neighboring parcel which
traced title back to a patent issued in 1930 under the Stock-
Raising Homestead Act of 1916 (SRHA), but a portion of this
parcel overlapped Blue Ledge’s land. Both parties had a clean
chain of title from patent forward. Gillmor argued that her title
was superior on the theory that Blue Ledge’s patent conveyed
mineral rights only, not surface rights. Thus, the issue presented
before the court was whether a patent issued under the 1872
Mining Law conveys the surface estate in addition to the mineral
estate. 217 P.3d at 729–30.

Not surprisingly, the court of appeals held that such patents
do convey the surface, unless surface rights are expressly reserved
in the patent. Id. at 730. In arriving at this result, the court cited
section 26 of the 1872 Mining Law, which provides that “the lo-
cators of all mining locations . . . shall have the exclusive right of
possession and enjoyment of all the surface included within the
lines of their locations,” along with relevant U.S. Supreme Court
precedent including Deffeback v. Hawke, 115 U.S. 392 (1885)
(“the patent of a . . . mining claim carries with it the title to the
surface included within the lines of a mining location . . .”). Id. at
406. Utah Supreme Court precedent also supports this holding.
See United Park City Mines Co. v. Estate of Clegg, 737 P.2d 173,
176 (Utah 1987) (“mining claims presumptively include both the
surface and mineral estates, unless a severance has occurred”).

Gillmor countered this interpretation of the 1872 Mining Law
by citing a line of precedent holding that a mining claim locator’s
right to possession of the surface is limited to use for mining pur-
poses, citing United States v. Etcheverry, 230 F.2d 193 (10th Cir.
1956). 217 P.3d at 728–29. The Utah Court of Appeals responded
by noting that this principle is applicable only with respect to
unpatented mining claims. Id. Etcheverry itself holds that upon
perfection of a mining claim, the grant in a patent from the United
States gives an exclusive right of possession, such that it “consti-
tutes property to its fullest extent, and is real property subject to
be sold, transferred, mortgaged, taxed, and inherited without in-
fringing any right or title of the United States.” Id. at 729 (quoting
Etcheverry, 230 F.2d at 195). The Utah Court of Appeals cites a
long string of U.S. Supreme Court precedent supporting this no-
tion, holding ultimately that “where a mining patent has issued,
the patent-holder is granted both the surface and mineral rights,
unless there is a reservation excluding the surface estate.” Id.
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W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

IN STONE II, WYOM ING SUPREM E COURT REJECTS CLAIM S

FOR EJECTM ENT, TRESPASS, AND CONVERSION WHEN

EARLIER DECISION DETERM INED LEASE WAS EXTENDED BY

PRODUCTION

In Stone v. Devon Energy Production Co., L.P., 2008 WY 49,
181 P.3d 936, 944 (Wyo. 2008) (Stone I), Stone and Loundagin
sued Devon Energy Company and others (collectively, Devon) for
failing to reassign the operating rights six months before the ex-
piration date of the assigned lease as provided in the reassignment
clause of a letter agreement. The Wyoming Supreme Court in
Stone I affirmed the trial court’s summary judgment in favor of
the defendants, but on different grounds. The trial court found that
the reassignment obligation never arose because drilling opera-
tions by Devon Energy and subsequent production on the lease
extinguished the reassignment obligation retroactively. However,
in Stone I, the Wyoming Supreme Court found the reassignment
obligation was in effect and had been breached, but held that Stone
and Loundagin could not show any damages since the lease never
terminated and they continued to enjoy the benefit of the over-

riding royalty they reserved. No finding was made in Stone I as to
the remaining claims for ejectment, trespass, and conversion, al-
though the court commented that it seemed unlikely that Stone
and Loundagin could prove the elements needed for these claims.
See Vol. XXV, No. 2 (2008), of this Newsletter.

Nevertheless, in Stone v. Devon Energy Production Co., L.P.,
2009 WY 114, 216 P.3d 489 (Wyo. 2009) (Stone II), Stone and
Loundagin attempted to prove such elements. Back in district
court, the parties again filed cross motions for summary judgment,
and the court granted the defendants’ motion. Stone and Loundagin
appealed, and argued that by holding that Devon breached the
contract and remanding the other claims to the district court, the
Wyoming Supreme Court in Stone I concluded that the defendants
did not have the right after the reassignment deadline to possess
or commence drilling operations on the assigned lease. Stone and
Loundagin argued that Devon wrongfully kept them out of pos-
session by pursuing drilling operations. In Stone II, the Wyoming
Supreme Court found this argument without merit, since the court
had already found that Devon retained the right to drill and pro-
duce. Thus, Stone and Loundagin could not show that they were
entitled to possession or that Devon kept them out of possession.
The court found that the claims for trespass, conversion, specific
performance, and injunctive relief failed for the same reason––the
holding in Stone I precluded all of these claims.
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E N V I R O N M E N T A L  I S S U E S

S T E V E  E .  M A R L I N

—  R E P O R T E R  —

NINTH CIRCUIT HALTS NEVADA GOLD M INE PROJECT OVER

INADEQUATE NEPA  ENVIRONM ENTAL ANALYSIS

On December 3, 2009, the Ninth Circuit reversed a decision
from the U.S. District Court for the District of Nevada rejecting
National Environmental Policy Act (NEPA) claims, and remanded
the case for entry of injunctive relief pending preparation by the
Bureau of Land Management (BLM) of an adequate environmen-
tal impact statement (EIS). South Fork Band v. U.S. Department

of the Interior, 588 F.3d 718 (9th Cir. 2009). This case involved
challenges brought by the South Fork Band Council of Western
Shoshone of Nevada and other tribes and organizations (collec-
tively, the Tribes) against BLM and the U.S. Department of the
Interior (Department) concerning Barrick Cortez, Inc.’s proposed
Cortez Hills Expansion gold mining project (project) in Lander
County, Nevada. The project is located on public and private lands
on and near Mt. Tenabo, an area having religious significance to
several of the local tribes.

The project entails expansion of existing active mining opera-
tions at Mt. Tenabo to include construction and operation of a
new 850-acre mine pit, additional cyanide heap-leaching facilities,
additional disposal areas for approximately 1.5 billion tons of waste
rock, an upgraded mine dewatering system, and a 12-mile ore-
hauling conveyor system. Barrick Cortez submitted a proposal to
BLM for the project in 2005, and BLM determined that the pro-
ject was subject to the NEPA), 42 U.S.C. §§ 4321–4347, and the
Federal Land Policy and Management Act (FLPMA), 43 U.S.C.
§§ 1701–1782. Accordingly, BLM prepared a draft EIS ad-
dressing the project’s potential impacts to water, air quality, wild-
life, cultural and visual resources, and other resources. BLM is-
sued the Final EIS on October 3, 2008, and published the Record
of Decision on November 12, 2008, adopting an alternative that
involved smaller pit, heap-leaching, and waste rock disposal areas
but larger underground operations. BLM concluded that the pro-
ject would not cause unnecessary or undue degradation of public
lands and, therefore, would not violate FLPMA if Barrick Cortez
implemented the various environmental protection and mitigation
measures listed in the Final EIS.

The Tribes subsequently filed claims alleging violation of the
Religious Freedom Restoration Act (RFRA), 42 U.S.C. §§ 2000bb–

continued on page 2
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IBLA  CLARIFIES HOLDING REGARDING ROYALTY-FREE

STATUS OF GAS USED AS FUEL OFF THE FEDERAL LEASE,
COM M UNITIZED TRACT, OR UNIT

The State Director of the Bureau of Land Management (BLM)
denied Plains Exploration & Production Company’s (PXP) re-
quest for beneficial use status for gas used as fuel downstream of
the point of the measurement. In Plains Exploration & Production

Co., 178 IBLA 327, GFS(O&G) 2(2010), the Interior Board of
Land Appeals (IBLA) affirmed the State Director and held that
gas used to fuel a compressor located off the federal lease, com-
munitized tract, or unit participating area is not royalty-free.

PXP operated the East Plateau, Brush Creek, and Hells Gulch
fields in Mesa County, Colorado, each comprised of both federal
and fee leases. In each field, the wells were directionally drilled
from well pads servicing multiple wells. In total, there were 114
wells with bottom-hole locations on federal leases, only 10 of
which had a well pad located on federal lands. PXP installed a
central compressor for each field on private, non-communitized
lands. In addition, PXP transported gas from the East Plateau and
Brush Creek fields some distance to the Anderson Gulch gas plant
for processing. When gas entered the respective compressors, a
portion of the gas was used to fuel the compressor, which PXP
proportionately allocated back to each well in the field. Similarly,
as gas from the East Plateau and Brush Creek fields entered the
Anderson Gulch gas plant, a portion of the gas was used to fuel
the plant, which PXP proportionately allocated back to each well
in these fields. In its applications for commingling submitted to
BLM, PXP sought approval to treat the federal gas used to fuel
the compressors and the Anderson Gulch gas plant as royalty-free.
The State Director affirmed BLM’s denial of PXP’s request on
the grounds that the compressors and gas plant were located
downstream of the point of measurement and therefore the use of
gas as fuel did not comprise beneficial use.

In a recent case raising similar issues, Wexpro Co., 174 IBLA
57, GFS(O&G) 7(2008), BLM contended that gas used to fuel a
compressor downstream of the point of measurement was not
royalty-free, even though the compressor was located within the
federal unit. The IBLA in Wexpro rejected BLM contentions. Re-
lying on the IBLA’s holding in Wexpro, PXP argued that com-

continued on page 3
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–2000bb-4, as well as FLPMA and NEPA, and seeking a pre-
liminary injunction. The district court denied the RFRA claims on
the merits, and denied preliminary injunctive relief under FLPMA
and NEPA. South Fork Band v. U.S. Department of the Interior,
643 F. Supp. 2d 1192 (D. Nev. 2009). Only the district court’s de-
nial of preliminary injunction under FLPMA and NEPA were be-
fore the Ninth Circuit on appeal. To be awarded preliminary injunc-
tive relief, the proponent of such relief must show: (1) a likelihood
of success on the merits of the claims; (2) a likelihood of irrepar-
able harm if such relief is not granted; (3) the balance of equities
tipping in the proponent’s favor; and (4) the injunctive relief is in
the public interest. Winter v. Natural Resources Defense Council,

Inc., 129 S. Ct. 365, 374 (2008). Based on this test, the Ninth Cir-
cuit affirmed the district court as to the FLPMA claims, but re-
versed on the NEPA claims.

Similar to the Tribes’ RFRA claims that the project would
create substantial burdens to the exercise of religion, the Tribes’
FLPMA claims were based on alleged interference with access to,
ceremonial use of, and physical damage to the Mt. Tenabo area as
a sacred place. In particular, the Tribes argued that BLM failed to
comply with Executive Order No. 13007, “Indian Sacred Sites”
(May 24, 1996), which requires federal agencies to accommodate
tribal access and ceremonial use of sacred sites and to avoid phy-
sical damage to such sites. 61 Fed. Reg. 26,771 (May 24, 1996).
The court agreed that the Tribes were not likely to succeed on the
FLPMA claims, finding that BLM gave thorough consideration in
the Final EIS to specific sacred sites on Mt. Tenabo and deferring
to BLM’s determination that the project would not impede access
to and use of these sites for cultural and religious observance. The
court also afforded deference to BLM’s conclusion that the pro-
ject would not cause unnecessary or undue degradation of scenic
resources, as the Tribes had claimed. South Fork, 588 F.3d at
724-25.

With respect to the NEPA claims, the Tribes alleged that BLM
failed to consider fully and appropriately the project’s environ-
mental impacts from transportation and processing of millions of
tons of refractory ore, depletions of local ground and surface
waters by mine dewatering, and emissions of fine particulate mat-
ter. The court concluded that the Tribes had demonstrated a like-
lihood of success on the merits of their NEPA claims and that the
other Winters test criteria were satisfied to warrant a preliminary
injunction on the NEPA claims.

First, the court agreed that BLM failed to properly consider
the air quality impacts from transportation and off-site processing
of five million tons of refractory ore mined at the project. Id. at
725-26. According to the court, these are “indirect” environmental
impacts that BLM must consider under NEPA. Council on Envi-
ronmental Quality regulations define “effects” to include “[i]ndirect
effects, which are caused by the action and are later in time or
farther removed in distance, but are still reasonably foreseeable.”
40 C.F.R. 1508.8(b). In this case, BLM failed to consider adequate-
ly the effects of transportation and offsite processing over the ten-
year period of additional mine operations. Moreover, the fact
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that no increase in ore shipments was planned as part of the ex-
panded mining operations did not excuse the inadequacy of BLM’s
analysis. The court further held that BLM improperly relied on a
draft NEPA document prepared for a completely different mine
expansion project and the state-issued Clean Air Act permit for
the offsite processing facility to satisfy its NEPA review obliga-
tions. South Fork, 588 F.3d at 725-26.

Second, BLM acknowledged that extensive dewatering of the
mine would likely dry up 50 local springs and one stream, and
BLM identified specific measures in the EIS to mitigate these
impacts. However, the court ruled that BLM did not assess ade-
quately the effectiveness of such mitigation measures and whether
the anticipated harms to ground and surface water systems “could
be avoided by any of the listed mitigation measures.” Id. at 727.
Thus, BLM did not give the requisite “hard look” at these measures,
as NEPA mandates.

Finally, the court held that BLM utilized an improper model-
ing analysis to evaluate particulate emissions from the project.

10BLM used PM  emission modeling as a surrogate for analyzing
2.5smaller PM  particulate matter, a methodology that EPA re-

nounced in 2007. The court concluded that BLM needed to con-
2.5duct separate modeling for PM  particulate emissions. Id. at 728.

Based on BLM’s insufficient analyses in the Final EIS of the
project’s potential environmental impacts, the court reversed the
district court as to the Tribes’ NEPA claims, and remanded this
case for entry of injunctive relief to suspend the project until BLM
prepares an adequate EIS.

F E D E R A L  —  O I L  &  G A S

continued from page 1

pressor fuel is royalty-free, regardless of how far downstream the
compressor is located. The IBLA, in clarifying its holding in Wex-

pro, held that that the controlling consideration of beneficial use,
and thus royalty-free status, is not whether the compressor is
located upstream of the point of measurement, but whether the
compressor is located on the federal lease, communitized tract, or
unit participating area. Since PXP’s compressors are all located
off the federal leases, none of the gas used to fuel such com-
pressors is royalty-free. The IBLA acknowledged that it would be
uneconomic and environmentally harmful to locate compressors
on every federal lease, but held that a lessee’s right to use gas
royalty-free as fuel is not an absolute right.

The IBLA held that the gas used to fuel the Anderson Gulch
gas plant is royalty-free, even though located some distance down-
stream of the federal lease, unit or communitized area. The IBLA
reasoned that the beneficial use analysis does not apply to processing,
as the lessee is not required to process the gas in order to put it
into marketable condition. Further, the IBLA noted that unlike the
royalty-free provision for compressor fuel, 30 C.F.R. § 202.150(b),

the royalty-free provision for processing plant fuel is not geo-
graphically limited. 30 C.F.R. § 202.151(b).

IBLA  REVERSES DENIAL OF REQUEST FOR SUSPENSION OF

PRODUCTION

ExxonMobil Corporation (ExxonMobil) and Statoil Gulf
of Mexico LLC (Statoil) appealed the decision of the Regional
Director of the Minerals Management Service (MMS) denying
ExxonMobil’s request for a suspension of production from an oil
and gas unit on the Outer Continental Shelf offshore Louisiana. In
Statoil Gulf of Mexico LLC, 178 IBLA 244 (2009), GFS(O&G)
249(2010), the Interior Board of Land Appeals (IBLA) reversed
and remanded the Regional Director’s decision, concluding it
lacked a rational basis because it was based on incorrect interpre-
tations of relevant regulations and factual premises that were in-
consistent with the record developed on appeal.

ExxonMobil and Statoil each own a 50% interest in each of
five leases included in a unit in the Walker Ridge Area of the Gulf
of Mexico Outer Continental Shelf offshore of Louisiana. These
leases are informally called the “Julia Unit.” In October 2008,
ExxonMobil, as the designated unit operator, requested a sus-
pension of production (SOP) for the unit to allow for its proper
development. In its request and subsequent communications with
MMS, ExxonMobil reported it intended to develop the Julia Unit
initially by producing from wells connected to a production
facility planned by Chevron in connection with development of
two other nearby fields.

The MMS Regional Supervisor for Production and De-
velopment denied ExxonMobil’s request for an SOP, finding
ExxonMobil could not satisfy the regulatory prerequisites for ap-
proval because it was relying on another operator to design and
fabricate the necessary production or transportation facility and
because its development plan was too contingent on activities by
the other operator to demonstrate ExxonMobil had the necessary
commitment to produce the Julia Unit. The Regional Director
affirmed this decision.

On appeal, the IBLA rejected MMS’ contention that the
Regional Director’s legal interpretation of the relevant regulations
was entitled to deference before the IBLA. The IBLA also clari-
fied that it reviewed a decision on an SOP request under an abuse
of discretion standard, and that under this standard the decision
would be affirmed if it had a rational basis and was supported by
the record. The IBLA found that the grounds asserted by the Re-
gional Supervisor and Director to deny ExxonMobil’s request did
not withstand scrutiny under this standard.

The IBLA held that by regulation the applicant for an SOP
request that is based upon the need for time to construct and
install a production facility, or to obtain adequate transportation
facilities, does not have to be the owner, majority owner, or op-
erator of the proposed facilities. The IBLA further found that its
review was not limited to the record before MMS on the date of
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the Regional Director’s decision, and that the record on appeal
demonstrated that the contingencies relied upon by MMS were
not factually accurate and thus did not provide a rational basis for
its conclusions regarding ExxonMobil’s commitment to produc-
tion. Accordingly, the IBLA reversed the Regional Director’s
decision denying the requested SOP and remanded the matter to
MMS for determination of the appropriate suspension period.

IBLA  PARTIALLY AFFIRM S AND PARTIALLY REM ANDS BLM
DECISION TERM INATING LEASE SUSPENSION DATE

Savoy Energy, LP (Savoy) appealed a decision by the Deputy
State Director–Division of Natural Resources, Eastern State Of-
fice (State Director), Bureau of Land Management (BLM) that
terminated the suspension of operations and production for three
federal oil and gas leases. In Savoy Energy, L.P., 178 IBLA 313
(2009), GFS(O&G) 1(2010), the Interior Board of Land Appeals
(IBLA) affirmed the termination of one lease suspension but re-
versed the termination of the suspension of two other leases based
upon a civil suit among environmental groups, the United States
Forest Service (USFS), and BLM that prohibited Savoy from
developing these two leases.

Savoy owns a 73.9% interest in federal oil and gas leases
MIES 48779, MIES 50521, and MIES 51563 (collectively the
Federal Leases). The Federal Leases each have a 10-year primary
term and USFS manages the surface of the lands covered by the
leases. Due to a delay in processing its application for permit to
drill (APD) the South Branch #1-8 well, Savoy sought a suspen-
sion of operations and production on the Federal Leases. Pursuant
to 43 C.F.R. § 3103-4.4, BLM granted the suspension of the
Federal Leases based upon a finding that the suspension was in
the best interest of conservation. The suspension applied to the
Federal Leases collectively until, among other events, Savoy
drilled or caused to be drilled wells “on or into one or more of the
leases.” 178 IBLA at 315. The suspension applied individually to
each lease as long as each lease could not be “developed due to
environmental disputes or legal entanglements related to Savoy’s
proposal to drill the . . . South Branch #1-8 well.” Id. at 315-316.
After the USFS issued an environmental assessment and a Finding
of No Significant Impact for Savoy’s proposed drilling plans,
various plaintiffs sued BLM and USFS arguing that neither agen-
cy had complied with, among other statutes, the National Environ-
mental Policy Act (NEPA). While that case proceeded, Savoy
drilled the State Branch #1-16 well on lands included in Lease
51563, and the well was completed as a dry hole on November 20,
2006. In February 2009, Savoy sought clarification from BLM
that the lease suspension remained in effect for all of the Federal
Leases. The State Director determined that the operations to drill
the State Branch #1-16 terminated the suspension of all three
leases effective as of May 1, 2009.

The IBLA affirmed the termination of the collective suspen-
sion of the Federal Leases based on the drilling the State Branch
#1-16 well. IBLA also affirmed the individual suspension of Lease
51563, because there were no “legal entanglements preventing
development.” Id. at 316. The IBLA, however, remanded the case
to BLM to determine the effective date of the termination of
Lease 51563. The terms of the suspension did not allow the
effective date of the termination of the suspension to be May 1,
2009. Rather, the effective date should be some date no later than

November 20, 2006, which was the date Savoy completed the
State Branch #1-16 well as a dry hole.

As to Leases 48779 and 50521, IBLA reversed the State Di-
rector’s decision and held that the completion of the State Branch
#1-16 did not terminate the individual suspensions of either lease.
The IBLA determined that “environmental disputes or legal entan-
glements” continued to prevent development of those two leases.
Although the underlying civil action ended with a ruling that
USFS and BLM did not comply with NEPA, IBLA held that, based
on BLM’s ongoing development of an environmental impact
statement (EIS) for the operative area and the potential for liti-
gation related to the EIS, there remained substantial environ-
mental disputes and legal entanglements.

Finally, the IBLA held that the force majeure provisions of 43
C.F.R. § 3103-4.4(a) do not apply. Savoy had argued that the
lease terms should continue to be suspended because of force
majeure related to the district court action. The IBLA held, how-
ever, that the force majeure provisions in the second sentence of
43 C.F.R. § 3103-4.4(a) apply only to leases “that have a well
capable of production.” Id. at 325. Since there was no well ca-
pable of production on any of the leases, the IBLA held that force
majeure provisions did not apply.

FEDERAL COURT ADOPTS STATE LAW  AS RULE FOR

DETERM INING OW NERSHIP OF RELICTIONS ON INLAND

WATERW AYS

In Devon Energy Production Company, L.P. v. Norton, No.
04-2093, 2010 WL 256500 (W.D. La. Jan. 20, 2010), the United
States and the State of Louisiana dispute title to certain alleged
relictions surrounding the shore of Lake Bistineau. On separate
motions for summary judgment filed by Louisiana and a lessee of
some of the property at issue, the U.S. District Court adopted
Louisiana law as the rule for deciding the ownership issue but
declined to rule on the merits of the issue on the record before it.
In the same decision, the court found the United States was not
estopped by prior statements of its employees from asserting
ownership of the alleged relictions.

When Louisiana entered the Union in 1812, it took title to the
bed of Lake Bistineau up to the lake’s ordinary high water mark
(OHWM) as an incident of sovereignty. The United States re-
tained title to certain lands surrounding the lake. As a result of
government surveys conducted over a period of time, the United
States established a meander line that represented the Lake’s 1812
OHWM, which it then relied upon to identify the boundaries of
property it disposed of in patents and rights it granted in leases.
Some years later, however, the lake’s water level receded, ex-
posing land the United States characterizes as relictions and to
which it now claims title.

In deciding the choice of law question, the court affirmed that
federal law controls in this dispute, before turning to the separate
question of whether to adopt state law as the federal rule of de-
cision. In what it characterized as a question of first impression in
the Fifth Circuit, the court held that section 5 of the Submerged
Lands Act, 43 U.S.C. § 1313, does not mandate the use of a fed-
eral rule of decision when the property at issue surrounds an
inland waterway. Applying the balancing test set out by the
Supreme Court in Wilson v. Omaha Indian Tribe, 442 U.S. 653
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(1979), the court found further that state rather than federal law
was the appropriate rule of decision for determining ownership of
the alleged relictions. Based on the record before it, the court
declined to decide on summary judgment whether Louisiana owns
title to the alleged relictions under Louisiana law.

On the movants’ separate estoppel arguments, the court held
the United States was not estopped from claiming ownership of
the alleged relictions. The court based its holding on the lack of
evidence that the federal employee statements cited by the movants
were made intentionally or recklessly or otherwise constituted af-
firmative misconduct as required to establish estoppel against the
government.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

FOREST SERVICE ISSUES NEW  PLANNING REGULATIONS

On December 18, 2009, the U.S. Forest Service (Forest Ser-
vice) issued a Final Rule for the National Forest System land man-
agement planning framework. 74 Fed. Reg. 67,059 (to be codified
at 36 C.F.R. part 219) (2010 Planning Rules). The rulemaking is
the result of a U.S. District Court of Northern California order
dated June 30, 2009, which enjoined the U.S. Department of Agri-
culture from putting into effect and using the Land Management
Planning Rule published earlier. 73 Fed. Reg. 21,468 (Apr. 21,
2008). The district court vacated the 2008 rule, enjoined the For-
est Service from further implementing the rule, and remanded the
rule for further proceedings. Citizens for Better Forestry v. U.S.

Department of Agriculture, 632 F. Supp. 2d 968 (N.D. Cal. 2009).
The same district court had previously invalidated and remanded
the Forest Service’s 2005 planning regulations, 70 Fed. Reg. 1023
(Jan. 5, 2005), for failing to comply with the National Environ-
mental Policy Act (NEPA), the Endangered Species Act (ESA),
and the Administrative Procedure Act (APA). See Citizens for

Better Forestry v. U.S. Department of Agriculture, 481 F. Supp. 2d
1059 (N.D. Cal. 2007). For a history of the Forest Service Plan-
ning Regulations and litigation relating thereto, see Vol. XXV,
No. 2 (2008), Vol. XXIV, No. 3 (2007), Vol. XXII, No. 1 (2005),
and Vol. XXI, No. 4 (2004), of this Newsletter.

The 2010 Planning Regulations are actually a return to the
2000 Planning Regulations at 65 Fed. Reg. 67,568 (Nov. 9, 2000);
amendments at 67 Fed. Reg. 35,434 (May 20, 2002); 68 Fed. Reg.
53,297 (Sept. 10, 2003); and interpretive rules at 66 Fed. Reg.
1865 (Jan. 10, 2001) and 69 Fed. Reg. 58,057 (Sept. 29, 2004).
The court in Citizens for Better Forestry gave the Forest Service
the option to reinstate either the 2000 Planning Regulations or
the agency’s original planning regulations in 1982, 47 Fed. Reg.
43,037 (Sept. 30, 1982), but the Forest Service chose to follow
precedent from the Ninth Circuit that the “effect of invalidating an
agency rule is to reinstate the rule previously in force.” Paulsen

v. Daniels, 413 F.3d 999, 1008 (9th Cir. 2005); Citizens for Better

Forestry, 632 F. Supp. 2d 968, 982 (N.D. Cal. 2009).

The current planning regulations for the Forest Service are
primarily concerned with revisions and amendments to existing
planning documents, although the regulations do not foreclose the
development of entirely new plans. 36 C.F.R. §§ 219.8, 219.9.
During the revision process, the Forest Service is required to pro-
vide for collaboration with members of the public, interested orga-
nizations, and local and Tribal governments. 36 C.F.R. § 219.9(b)(1).
The rules further require the Forest Service to summarize the
issues that must be considered during the planning process; de-
velop sufficient information to evaluate issues and alternatives;
identify specific watersheds and roadless areas to be protected;
and identify areas suitable for timber management. 36 C.F.R.
§ 219.9(b)(2) to (9). The Forest Service must ensure that the best
available science is used during the planning process. 36 C.F.R.
§ 219.22. To meet this last requirement, the Forest Service is re-
quired to establish a national science advisory board and may
establish regional boards as needed. 36 C.F.R. § 219.25. In sharp
contrast with the 2005 and 2008 Planning Rules, the preparation
or revision of a Forest Service Land Use Plan requires the prep-
aration of an environmental impact statement, 36 C.F.R. § 219.9,
in a manner similar to the Bureau of Land Management’s process.
See 43 C.F.R. § 1601.0-6.

As a practical matter, however, it is unlikely the 2000 Plan-
ning Rules will be utilized significantly for two reasons. First, the
agency updated the working of the 2000 Rules transition provi-
sion to provide that the transition period will extend until a new
planning rule is issued. The change essentially allows agencies to
continue to use either the 2000 Planning Rules or the 1982 Plan-
ning Rules to revise or amend their land use plans. Second, al-
though the return to the 2000 Planning Rule actually marks the
fourth iteration of Planning Rules for the agency in the last 10
years, the Forest Service also announced its intent to revise the
planning regulations. 74 Fed. Reg. 67,165 (Dec. 19, 2009). Thus,
individual units are free to amend their land use plans under the
more familiar 1982 Planning Rules, or simply wait for new plan-
ning rules in the coming years.

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

U.S. DISTRICT JUDGE DENIES SUM M ARY JUDGM ENT ON

STROHACKER ISSUE CONTRARY TO OTHER JUDGES’ OPINIONS

IN SAM E DISTRICT

Arkansas’ rule regarding the interpretation of generic mineral
grants and reservations is the Strohacker Doctrine, named for
and based upon the case of Missouri Pacific Railroad Co. v.

Strohacker, 202 Ark. 645, 152 S.W. 2d 557 (1941). Under the doc-
trine, a generic reservation of minerals reserves only those min-
erals generally recognized at the time and place. For example, a
reservation of “all coal and minerals” reserves oil and gas only if,
at the time and place, oil and gas generally were included within
the term “minerals” in legal and commercial usage.

In Robertson v. Union Pacific Railroad Co., No. 1:09CV00020
JLH, 2009 WL 3823882 (E.D. Ark. Nov. 16, 2009), the district
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court denied summary judgment to Anadarko which contended
that there was no material issue of fact as to whether oil and gas
were generally recognized to be “minerals” in legal and com-
mercial usage in Jackson County, Arkansas, in 1934, when its
predecessor reserved “all of the minerals . . .” in a warranty deed.
Interestingly, the deed also reserved the right to “drill” for those
minerals. The Robertson court held that a fact issue was presen-
ted, nevertheless. That holding is contrary to two earlier district
court decisions, which granted summary judgment on very similar
facts. Those cases are Usery v. Anadarko Petroleum Corp., No.
4:07CV01185 WRW, 2008 WL 5396626 (E.D. Ark. Dec. 23,
2008) and Webco, Inc. v. Upland Indus. Dev. Co. (E.D. Ark. No.
4:07CV00035 GTE).

ARKANSAS COURT OF APPEALS FOLLOW S PRIOR DECISIONS,
AFFIRM S SUM M ARY JUDGEM ENT VOIDING SEVERED

M INERAL TAX FORFEITURE

In Selrahc Limited Partnership v. SEECO, Inc., No. CA 09-
378, 2009 WL 4840206 (Ark. Ct. App. Dec. 16, 2009), the Ar-
kansas Court of Appeals followed numerous decisions of the Ar-
kansas Supreme Court affirming a trial court’s summary judgment
which held a purported tax sale of a severed mineral interest to be
void, for failure of the county tax assessor to subjoin mineral as-
sessments to surface assessments of the same tracts on the asses-
sor’s books. The tax year in question was 1970, which preceded
a 1985 legislative act which abolished the subjoinder requirement.
The appellant had argued that the 1985 act should be retroactively
applied. The appellant had also contended that the supreme court’s
previous holdings which required subjoinder usurped legislative
authority and thus were themselves unconstitutional violations of
separation of powers.

The appellant has requested review of the case by the state
supreme court. That request is pending.

C A L I F O R N I A  —  M I N I N G

D O N O V A N  C .  C O L L I E R

—  R E P O R T E R  —

CALIFORNIA AIR RESOURCES BOARD ISSUES PRELIM INARY

DRAFT GHG  EM ISSION CAP-AND-TRADE PROGRAM

On November 24, 2009, the California Air Resources Board
(CARB) issued a Preliminary Draft Regulation for a California
Cap-and-Trade Program for greenhouse gas emissions, in accor-
dance with the California Global Warming Solutions Act of 2006
(AB 32). See http://www.arb.ca.gov/cc/capandtrade/meetings. AB
32 required CARB to adopt a Scoping Plan outlining the main
strategies California will implement to reduce greenhouse gas
(GHG) emissions to 30% below 1990 levels by 2020. CARB has
until January 1, 2011, to adopt regulations implementing the re-
duction measures identified in the Scoping Plan, including regula-
tions to implement a market-based compliance mechanism, such
as the proposed cap-and-trade program. CARB’s cap-and-trade
program is the nation’s first market-based program to control
GHG emissions. As adopted in the Scoping Plan, the cap-and-
trade program establishes a declining emissions cap covering
about 85% of the state’s GHG emissions and allows trading of

emission allowances to ensure cost-effective emissions reduction.
Starting in 2012, the cap-and-trade program will be phased in by
covering approximately 600 of the state’s largest GHG-emitting
stationary sources that emit 25,000 or more metric tons of GHGs
annually. The program caps emissions of these large emitters at
15% below today’s levels by 2020, while allowing companies to
buy and sell emission allowances to meet their emission reduction
obligations. The program will also regulate emissions from trans-
portation fuel combustion and fuel combustion at stationary sources
by covering fuel suppliers. The preliminary draft in the cap-and-
trade program also allows limited use of high-quality offsets out-
side of cap sectors to cover a portion of the overall emission re-
ductions. Many questions and concerns still exist concerning the
implementation of the cap-and-trade program, such as the method
of allocating initial emission allowances (allocation free of charge
or by auction), the length of each compliance period, and the
phasing of sectors into the program. If the transportation fuel sec-
tor is covered in the initial phase of the program, fuel prices could
increase by as much as $0.10 per gallon.

SAN JOAQUIN VALLEY AIR POLLUTION CONTROL DISTRICT

ADOPTS APPROACH FOR ADDRESSING GHG  EM ISSION

IM PACTS UNDER CEQA

Since the enactment of AB 32 in 2006, public agencies, pro-
ject applicants, and stakeholders have struggled with the concept
of analyzing a project’s impact on global climate change in the
context of the California Environmental Quality Act (CEQA). On
December 17, 2009, the San Joaquin Valley Air Pollution Control
District (SJVAPCD) adopted the first comprehensive regional
policy and guidance on addressing and mitigating greenhouse gas
(GHG) emissions impacts caused by development in the San
Joaquin Valley. See http://www.valleyair.org/Programs/CCAP/
CCAP_idx.htm. The guidance documents are intended to assist
local permitting agencies and businesses by providing a method-
ology for preparing a GHG analysis and determining the signif-
icance of the impact. The SJVAPCD is the first air district to
formally adopt an approach for analyzing GHG under CEQA. The
SJVAPCD approach does not provide a quantitative threshold of
significance. Instead, the approach uses established specifications
of project design elements referred to as Best Performance Stan-
dards (BPS). BPS are defined as the most effective achieved-in-
practice means of reducing and eliminating GHG emissions from
a GHG emissions source. For traditional stationary source pro-
jects, BPS includes equipment type, equipment design, and opera-
tional and maintenance practices for the identified service, opera-
tion, or emission unit class and category. Projects implementing
BPS are determined to have a less than significant individual
and cumulative impact on global climate change and will not
require project-specific quantification of GHG emissions. Projects
not implementing BPS would require quantification of project-
specific GHG emissions and, in order to be determined to have a
less than significant individual and cumulative impact on global
climate change, must reduce GHG emissions by 29% consistent
with GHG emission reduction targets established in the AB 32
Scoping Plan. The SJVAPCD has not officially established BPS
for specific classes and categories of emission sources but is plan-
ning to develop a list of GHG reduction measures with prequali-
fied GHG emission reduction efficiencies. The list of approved
BPS will be regularly reviewed and revised as appropriate.
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N I C H O L A S  H .  R A B I N O W I T S H

M O N I C A  J .  B A U M A N N

—  R E P O R T E R S  —

CHALLENGES M OUNT AGAINST GLOBAL WARM ING

LEGISLATION BASED ON COSTS TO BE IM POSED ON GHG
EM ISSIONS, INCLUDING THOSE FROM  M INING

The Global W arming Solutions Act of 2006, known popu-
larly as Assembly Bill 32 (AB 32), would increase the burden on
mining companies operating in California by imposing costs
on greenhouse gas emissions that result from extracting and
processing mining products. The California Air Resources Board
is drafting regulations to implement AB 32, and has issued a Pre-
liminary Draft Regulation for a controversial cap-and-trade sys-
tem (see report entitled “California Air Resources Board Issues
Preliminary Draft GHG Emission Cap-and-Trade Program,” above).
There is a growing movement in the state, though, to repeal or
curtail AB 32 before the regulations go into effect.

In January 2010, Assemblyman Dan Logue introduced As-
sembly Bill 118, which would repeal AB 32 in its entirety. The
bill failed to pass committee on a party-line vote, with Repub-
licans supporting the initiative and Democrats opposing. Assem-
blyman Logue is also supporting an initiative that would tie
implementation of AB 32 to the state employment rate. Under this
initiative, all regulations would be suspended when unemploy-
ment is above 5.5%. Unemployment in California is currently over
10%. Citing similar economic concerns, the Governing Board of the
Mojave Desert Air Quality Management District sent a letter to
Governor Arnold Schwarzenegger on January 25 asking him to
support a repeal of AB 32. The board, which consists of elected
officials from the cities and counties of San Bernardino and River-
side, argued that implementation of the measure would have a
crippling effect on the regional economy. 

CALIFORNIA NATURAL RESOURCES AGENCY ADOPTS CEQA
GUIDELINE AM ENDM ENTS ADDRESSING GHG  EM ISSIONS

FROM  PROJECTS INCLUDING M INING; AM ENDM ENT PROCESS

NEARS COM PLETION

On December 30, 2009, two days before the January 1, 2010
deadline, the Natural Resources Agency adopted amendments to
the California Environmental Quality Act (CEQA) Guidelines that
would impose significant new regulatory and mitigation require-
ments on projects, including mining. These changes will establish
how government agencies quantify and mitigate greenhouse gas
(GHG) emissions that result from a project, such as emissions from
mining operations. The Natural Resources Agency transmitted the
adopted amendments and the entire rulemaking file to the Office
of Administrative Law (OAL) on December 31, 2009. OAL had
30 working days to review the Adopted Amendments and the
Natural Resources Agency’s rulemaking file. The adopted amend-
ments will become effective 30 days after OAL completes its
review and submits them to the Secretary of State for inclusion in
the California Code of Regulations.

Volume XXVI, Nos. 1, 2 & 4 (2009) of this Newsletter in-
cluded information regarding the key provisions of the Office of
Planning and Research (OPR)’s draft Guidelines as they relate to

the mining industry. Generally, the Natural Resources Agency’s
adopted amendments are similar to OPR’s draft Guidelines. Sec-
tion 15065 of the Guidelines will now require an agency charged
with the environmental review of the project, known as the lead
agency, to make a “good-faith effort, based to the extent possible
on scientific and factual data, to describe, calculate or estimate the
amount of greenhouse gas emissions resulting from a project.”
This provision is slightly different from the initial version of the
proposed amendments, which did not include the reference to
“scientific or factual data.”

“BURDENED” INDUSTRIES SUCH AS CEM ENT M ANUFACTURING

M AY RECEIVE RELIEF FROM  CAP-AND-TRADE REQUIREM ENTS

IN CALIFORNIA

A panel of economists and climate change experts advising
the Air Resources Board is considering a recommendation to
freely allocate some emissions allowances to industries hardest hit
by the proposed cap-and-trade program. The panel appears to
support 100% auctioning of allowances for all industries, and is
debating the impact of the cap-and-trade auction on industries
described as “energy-intensive and trade-exposed,” including ce-
ment manufacturing. The goal of the panel’s proposal is to pro-
vide incentives for companies to keep jobs and economic activity
in California. The proposed discounts would likely phase out
within a few years, but could play a key role in softening the
economic impact of the cap-and-trade program. The program’s
launch is planned for 2012.

CALIFORNIA AIR RESOURCES BOARD ASKS STAFF 

TO RECOM M END WAYS TO RELAX “ON-ROAD”  DIESEL

TRUCKING REGULATIONS, A  M OVE THAT COULD REDUCE

COSTS TO M INING OPERATIONS DURING ECONOM IC

RECOVERY

At a December 9, 2009, meeting of the California Air Re-
sources Board (CARB), members directed staff to propose recom-
mendations for relaxing regulations for on-road diesel trucks by
April 2010. The move came in response to negative economic
forecasts, an overall statewide decline in diesel-related emissions,
and controversy over the credentials of a scientist involved in
drafting a diesel health risk study.

Current regulations require private owners of diesel truck
fleets to begin installing technology that controls emission in
2010. Engines that are older than the 2010 model year must be
replaced on a staggered basis between 2012 and 2022. CARB
staff project that California will experience a “slow growth” eco-
nomic scenario, in which trucking activity would begin recovery
in 2011, and truck sales would recover in 2012. In response to this
scenario, CARB raised the possibilities of a two-year deferral of
the rules for mid-sized fleets, and a one-year deferral of all re-
quirements. State construction and trucking industry groups are
planning to lobby Congress and the U.S. EPA to relax the diesel
requirements if CARB does not adopt rule changes that satisfy
industry concerns.
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C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

WYOM ING CORPORATION CAN CONDEMN PIPELINE EASEM ENT

In Sinclair Transportation Co. v. Sandberg, No. 08CA1249,
2009 WL 2960932 (Colo. Ct. App. Sept. 17, 2009), the Colorado
Court of Appeals upheld the Weld County District Court’s deci-
sion that Sinclair, a Wyoming corporation, was a “pipeline com-
pany” and had the power to condemn a pipeline easement under
Colo. Rev. Stat. § 38-5-105. There was an existing 1963 easement
over the landowner’s property for a six-inch petroleum pipeline.
Sinclair wanted to install within the easement a 10-inch pipeline
adjacent to the existing pipeline. The parties were unable to agree
on an amendment to the existing easement, so Sinclair brought a
condemnation action.

Colorado Rev. Stat. § 38-5-105 grants the power of eminent
domain to a “pipeline company,” but that term is not defined in
the statute. Sinclair Transportation Co., 2009 WL 2960932, at *2.
The court found that Sinclair is a foreign corporation in good
standing and authorized to do business in Colorado; it operates
and maintains the six-inch pipeline on the landowner’s property;
it conveys petroleum products through its pipelines; and it would
be responsible for the construction, cost, operation, and mainte-
nance of the 10-inch pipeline. Based on these facts, the court
found that Sinclair is a “pipeline company” for the purposes of
section 38-5-105. 2009 WL 2960932, at *4.

The 10-inch pipeline will be used to supplement the amount
of refined petroleum motor fuel Sinclair transports from Sinclair,
Wyoming, to a distribution terminal in Henderson, Colorado, from
which the fuel is distributed by truck to the Denver metropolitan
area and states surrounding Colorado. Id. at *1. The court found
this use was a public purpose, so Sinclair had the power to
condemn the easement. The court also found that Sinclair had
engaged in good-faith negotiations, which are required by the
condemnation statute. Sinclair had made several offers, some of
which exceeded the property’s appraised values. The landowners
had counteroffered for a much higher amount. Id. at *7–8. The
court also upheld the trial court’s exclusion of the landowner’s
intended testimony based on future residential development of the
property, because in this case the future change in land use was
speculative conjecture or an estimate of future use that was not
reflected in the properties’ present value. Id. at *9.

SUPREM E COURT IS EVENLY DIVIDED , SO COURT OF APPEALS

DECISION STANDS HOLDING THAT PIECES OF EQUIPM ENT USED

IN NATURAL GAS OPERATIONS WERE NOT CONSTRUCTION AND

BUILDING M ATERIALS SUBJECT TO USE TAX

In Board of County Commissioners v. ExxonMobil Oil Corp.,
No. 08SC698, 2009 WL 3726198 (Colo. Nov. 9, 2009), six
members of the Colorado Supreme Court were evenly divided on
whether to affirm or reverse the court of appeals decision. Since
the court is equally divided, the decision of the court of appeals
is affirmed by operation of law. Colo. App. R. 35(e).

The court of appeals decision in Board of County Commis-

sioners v. ExxonMobil Oil Corp., 192 P.3d 582 (Colo. Ct. App.
2008) found that the words “construction and building materials”
refers to “materials used in creating structures that are associated
with, and generally become a part of, the realty.” Id. at 587. The
court of appeals found that each component of ExxonMobil’s nat-
ural gas operation was not transformed into a structure and did not
lose its component identity when it was incorporated into the
operating system. The court found that the components of the op-
erating system can be permanent, but can also be disassembled
and moved to a new location. Id. at 587–88. The court noted that
“when a wellsite is abandoned, ExxonMobil is responsible for
remediation and reclamation of the site, which involves removal
of the equipment from the land. . . .” Id. at 588. For these reasons,
the court found that the equipment at issue did not constitute
“construction and building materials” and therefore was not sub-
ject to the use tax.

CERTIORARI GRANTED REGARDING AUTHORITY TO

CONDEM N OIL AND GAS

In Vol. XXVI, No. 2 (2009) of this Newsletter, we reported
on Gypsum Ranch Co., LLC v. Board of County Commissioners,
219 P.3d 365 (Colo. Ct. App. 2009). On November 16, 2009, the
Colorado Supreme Court granted certiorari in this case, on the
issue of whether the court of appeals erred in holding that the
Colorado Department of Transportation does not have the author-
ity to take title to the subsurface mineral rights in condemnation
proceedings and settlements. Department of Transportation v.

Gypsum Ranch Co., LLC, No. 09SC456, 2009 WL 3807519 (Colo.
Nov. 16, 2009) (unreported).

M I C H I G A N  —  M I N I N G

E U G E N E  E .  S M A R Y

D E N N I S  J .  D O N O H U E

—  R E P O R T E R S  —

M ICHIGAN APPROVES NEW  HARD ROCK M INING PROJECT

Michigan’s Upper Peninsula has a rich mining history. What
first appeared as a bad deal when Michigan became a state––
awarding Michigan the entire Upper Peninsula in exchange for
giving up its claim in northwestern Ohio, the “Toledo Strip”––
proved to be a bonanza for the state and its people. Masses of
pure, native copper, weighing many tons each, became the stuff
of legend. Starting in the mid-1840s, hundreds of copper mines
and iron mines were developed and became the principal source
of supply for the United States during the Civil War and after.
Today, only two production mines remain in the Upper Peninsula,
both producing iron ore.

Over the last decade, however, a significant amount of min-
eral exploration has been undertaken in the Upper Peninsula, both
on private and public lands. New exploration technology has been
able to focus on nonferrous minerals that are bound up in sulfide
deposits, particularly zinc, nickel, copper, and other base and pre-
cious metallic minerals. This flurry of serious exploration activity
over the past 10 years raises the possibility of a new era of “hard
rock” mining returning to Michigan.
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Against this backdrop, in December 2004 the Michigan leg-
islature enacted Part 632 of the Michigan Natural Resources
and Environmental Protection Act (NREPA) (Mich. Comp. Laws
§§ 324.63201 to .63223), known as the Nonferrous Metallic Min-
eral Mining law. The Michigan Department of Environmental Qual-
ity (MDEQ) adopted extensive regulations implementing Part 632
in February of 2006. (It should be noted that in January 2010 the
MDEQ was merged into a new agency, the Michigan Department
of Natural Resources and Environment (MDNRE), which is the
agency that currently regulates mining activity in Michigan). Both
the statute and rules reflect the efforts of stakeholder groups com-
prised of representatives from environmental organizations, the
mining industry, the state and local governments, as well as tribal
interests, to develop a regulatory program specifically tailored to
addressing the environmental risks presented by hard rock mining
in sulfide ore bodies. While Michigan’s Part 632 program does
not reflect unanimous consent by all group members on every
facet of the program, the statute and rule package do represent a
general consensus on the basic regulatory framework and balance
needed to facilitate environmentally safe extraction of non-ferrous
metallic minerals in Michigan. (This is a markedly different ap-
proach from neighboring Wisconsin, which adopted what is wide-
ly regarded as a “moratorium” on hard rock mining.)

On January 14, 2010, the MDEQ issued a final decision ap-
proving the first mine permit issued under Part 632, together with
an associated groundwater discharge permit. A related air permit
had been issued earlier. The decision involved the proposed Ken-
necott Eagle Minerals Company’s Eagle Mine, an underground
nickel mine located in Marquette County in the western Upper
Peninsula. The path to permit issuance was convoluted. MDEQ
staff issued a Part 632 mining permit to Kennecott for the Eagle
project on December 15, 2007, after nearly two years of review
and extensive public input. Shortly thereafter, several groups op-
posed to the mine, including the Keweenaw Bay Indian Com-
munity (KBIC) the National Wildlife Federation (NWF), and the
Huron Mountain Club, petitioned the State Office of Administra-
tive Hearings and Rules for a contested case hearing challenging
the permit. (These groups also challenged the groundwater dis-
charge permit issued for the mine.) A 42-day evidentiary hearing
ensued from May-July of 2008, addressing every aspect of the
Part 632 permit (along with the groundwater discharge permit)
and the underlying permit applications themselves. An administra-
tive law judge (ALJ) presided over the hearing, and issued a
proposal for decision (PFD) in August of 2009. The PFD favor-
ably resolved every contested issue in favor of Kennecott and
MDEQ staff, recommending that the MDEQ Director issue the
mine permit as written. Thus, the ALJ determined that the Eagle
project met the very-stringent environmental permitting criteria
set forth in Part 632. In addition, the ALJ recommended that the
permit make some accommodation to KBIC that would enable
KBIC members to continue using a rock outcrop near the mine
portal for cultural ceremonies. The ALJ based this recommenda-
tion on his conclusion that the hearing evidence supported KBIC’s
claims that it used the outcrop in this manner, and that Part 632
regulations governing the content of environmental impact assess-
ments (EIA) required to be prepared and submitted with mine
permit applications under Part 632 obligated Kennecott to include
an assessment (and accommodation) of the outcrop as “a place of
worship.”

The MDEQ staff and Kennecott disagreed that Part 632 EIA
regulations required such accommodation, because Part 632 was
limited in scope to protection of environmental resources (as op-
posed to religious and cultural resources) and because the plain
language of the Part 632 EIA regulations clearly require assess-
ment only of the physical impacts of mining on places of worship
that are buildings. Kennecott and the MDEQ further contended
that cultural resources were specifically addressed in a separate
provision of the Part 632 EIA regulations, and that this regulation
specifically limited the resources required to be considered to only
those resources actually listed under the federal Historic Preserva-
tion Act. In the face of this legal issue as to the scope and plain
meaning of Part 632, the MDEQ Director remanded the issue
back to the ALJ for further briefing. On January 14, 2010, several
weeks after further extensive briefing on the issue by the parties
was complete, the final decision maker of the MDEQ rescinded
the earlier remand order, reversed the ALJ’s conclusions on the
place of worship issue, and issued the Part 632 and groundwater
discharge permit in final form. In so doing, the MDEQ issued a
lengthy opinion addressing the place of worship issue as briefed
by the parties, determining that the protection of alleged cultural
or religious resources fell outside the scope of Part 632, and that
the plain language of the EIA regulations under the statute did not
extend to places of worship that are not buildings. Although pe-
titioners may well appeal this final agency action, construction of
the Eagle project will likely commence this year.

The MDEQ decision marks a critical step in the resurgence
of hard rock mining in Michigan, resolving several issues of first
impression under Part 632 and demonstrating that well-planned,
robustly engineered mining projects can go forward in the state.
There are already other mining companies exploring potential
targets and developing their own EIA, in preparation for submit-
ting permit applications for additional mines. The now-economi-
cally distraught Upper Peninsula may soon experience a revital-
ization of its mining heritage with the infusion of badly needed
money and jobs.

Editor’s Note: The authors of this report serve as counsel
for Kennecott Eagle Minerals Company.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

COURT OF APPEALS AFFIRM S DECISION ONLY A TITLE

LAW YER CAN LOVE

Daughtrey v. Allred, 22 So. 3d 1253 (Miss. Ct. App. 2009),
arose out of an investment deal in mineral lands acquired from
Amoco Corporation. In 1992 Charles Carden had the opportunity
to purchase from Amoco 53,000 fee mineral acres spread over
numerous Mississippi counties. Carden brought William Allred
into the deal, an attorney also engaged in oil and gas investments.
Allred brought in Kenneth Daughtrey and Paul Upton, who agreed
in writing to convey as a commission 15% of their interests to
Carden after “payout.” Carden did not require all investors to re-
convey 15% after payout. Daughtrey and Upton also agreed to
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notify Carden 30 days after payout. A total of 13 investors bought
fractional interests.

In 1995 Carden died. In 2000 his estate conveyed his right to
the 15% interest after payout to Allred. In September 1999 the
interest of Daughtrey and Upton recovered their costs. They did
not notify anyone their interest had paid out. They subsequently
refused to assign the 15% interest, apparently because they learned
not all investors were required to reconvey 15%.

On February 27, 2003, Allred filed a complaint against
Daughtrey and Upton demanding transfer of a 15% interest
and reimbursement for profits on the 15% interest since payout.
Daughtrey and Upton defended claiming: (1) they had an attorney-
client relationship with Allred; (2) Allred’s actions were in vio-
lation of the Standards of the Code of Ethics of Attorneys in Mis-
sissippi; (3) Allred’s claims were barred by a three-year statute of
limitations (Miss. Code Ann. § 15-1-49); (4) Allred had no stand-
ing to file a complaint because the transfer to him from the Carden
estate was invalid; and (5) federal securities law rendered the
transactions with Allred void.

The trial court held that all of the defenses of Daughtrey and
Upton were without merit except that the three-year statute of
limitations would apply to Allred’s claim for profits from the 15%
interest after payout. The court stated that a 10-year statute of lim-
itations applied to the claim for the transfer of the 15% interest,
which would apply whether the action is (1) a claim for a transfer
of an interest in real estate, (2) an action on a contract for the
transfer of an interest in real estate, or (3) the enforcement of a
constructive trust as to real estate. The Mississippi Court of Ap-
peals affirmed.

SUPREM E COURT HOLDS M INERAL OW NERS’ DUE PROCESS

RIGHTS NOT VIOLATED IN TAX SALE NOTICED BY

PUBLICATION

AARCO Oil and Gas Co. v. EOG Resources, Inc., 20 So. 3d
662 (Miss. 2009), involved title to property acquired in a 1942 tax
sale. In 1940 title to the lands in litigation was in the State of Mis-
sissippi as a result of forfeiture for failure to pay ad valorem taxes.
On November 2, 1940, the state issued to J.D. Nobles a forfeited
tax land patent to a part of the land. On the same date a patent
was issued to R.J. Graves for the remaining lands. In Mississippi
severed minerals are a separate fee simple estate in land. Prior
to 1946 severed minerals could be separately assessed for ad
valorem taxes. Failure to separately assess a severed mineral in-
terest would cause it to be sold or forfeited for taxes in the event
the surface estate was sold or was forfeited for ad valorem taxes.
At the urging of county tax assessors, severed mineral interests
were exempted from taxation after January 1, 1947, and, in lieu
thereof, a mineral transfer document stamp tax was enacted.

Noble and Graves conveyed the mineral estate in the land,
which became vested in the plaintiffs. As the mineral estate was
not separately assessed on April 6, 1942, the land (including the
mineral estate) was sold for unpaid taxes. One tract was conveyed
to Mrs. R.L. Windham. The remainder was deeded to the Inde-
pendent Trust Fund. The mineral estate in this chain of title was
severed and title passed to the defendants. When the suit was filed
by the plaintiffs on May 1, 2007, one of the defendants, EOG, had
completed a gas well on the land and was drilling another. The

plaintiffs attacked the validity of the 1942 tax sale on the grounds
that: (1) the land was not assessed and equalized for 1941 taxes;
(2) because the land was assessed at no value in 1940 (title was
then in the state), the land was exempt from taxation for a two-
year period; (3) notice of the tax sale was not published as re-
quired by law; (4) Noble and Graves, owners of the surface estate,
did not receive personal notice that the two-year period to redeem
was about to expire; and (5) even if the surface owners, Noble and
Graves, received proper notice, the owners of the severed mineral
estate received no notice, in violation of their rights under the
constitutions of the United States and Mississippi, citing U.S.
Supreme Court decisions Mullane v. Central Hanover Bank &

Trust Co., 339 U.S. 306 (1950) and Mennonite Board v. Adams,
462 U.S. 791 (1983).

Mullane held that a newspaper notice of a petition to settle
accounts by a common trust fund trustee, which form of notice
was prescribed by statute, was insufficient to give notice to the
known individual beneficiaries. Mennonite held that a newspaper
notice of a tax sale was not sufficient notice to a mortgagee. The
court acknowledged the holdings in Mullane and Mennonite but
pointed out that the Supreme Court did not require actual notice
in every instance, stating that a governmental body is not required
to undertake extraordinary efforts to discover the identify and
whereabouts of a mortgagee.

The court also discussed the Fifth Circuit decision in Davis

Oil Co. v. Mills, 873 F.2d 774 (5th Cir. 1989), which involved an
oil and gas lease executed subsequent to a mortgage on the same
property. The lease was extinguished when the mortgage was fore-
closed with the lessee not receiving actual notice of the sheriff’s
sale. The Davis Oil court was of the opinion that Mennonite does
not require actual notice to every person who has a recorded
interest in land and that, given the complexity of land records, the
“reasonableness” constraint of Mullane must limit the broad lan-
guage of Mennonite. The Davis Oil court further said that the
reasonableness of constructive notice in a particular case may turn
on the relative ease or difficulty of identifying such interest
holders from the land records. Therefore, Davis, the lessee, was
not entitled to actual notice of the sheriff’s sale. Louisiana, where
the action originated, had a statute which allowed any interested
party to file a request for notice of the seizure of specific property.
Finally the Davis Oil court said that while registering for notice of
seizure would not waive the constitutional right to notice, it could
take the notice statute into consideration in a limited way by
comparing the ease to register to the difficulty in doing a search
of the land records to determine the ownership of the Davis lease
and that a search of the records to determine the mineral owner-
ship was not required.

The court in AARCO v. EOG  noted that the plaintiffs’ pre-
decessors in their mineral title could have caused their severed
mineral interest to be separately assessed. The court concluded
that the tax collector was not required to search the public records
to determine the ownership of the severed mineral interests. The
court affirmed the trial court’s summary judgment against the
plaintiffs stating:

The plaintiffs’ arguments, though well presented, are
without merit. Ad valorem taxes were assessed for 1941
in compliance with applicable law, and the board of su-
pervisors was under no obligation, either by statute or
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constitution, to equalize the land roll in that year. In ad-
dition, because the identity and whereabouts of the owners
of the severed mineral interests were not readily as-
certainable, publication and notice to the surface owners
were sufficient to satisfy due process.

Id. at 670.

M O N T A N A  —  O I L  &  G A S

C O L B Y  B R A N C H

S T E V E N  P .  R U F F A T T O

—  R E P O R T E R S  —

HIGHLIGHTS OF M ONTANA’S 61ST LEGISLATURE

Carbon Sequestration. Mindful of a coming day when the
development of Montana’s ample coal reserves may depend on an
ability to dispose of the resulting carbon dioxide, the 2009 Mon-
tana legislature enacted a basic set of laws governing carbon se-
questration.

Senate Bill 498 gives the Montana Board of Oil and Gas
Conservation (Board) jurisdiction over the permitting and regu-
lation of carbon dioxide injection wells and storage reservoirs.
Once injections into a storage reservoir have ceased, a mechanism
is established by which the owner of a carbon dioxide storage
reservoir may transfer title to the state, and thereby be relieved of
further liability. The Board is required to set and collect a fee on
each ton of carbon dioxide injected. The funds generated by the
fee are to be used by the state to cover the expense of post-
injection monitoring and management with regard to those carbon
dioxide storage reservoirs to which the state has accepted title.

Ownership of pore space became a contested issue in the
legislative deliberations. Surface owners argued that the state
should deem all pore space to be owned by the owner of the sur-
face estate. Not to be outdone, Governor Brian Schweitzer at-
tempted to claim all pore space for the state. In the end, the legis-
lators inserted a provision into Senate Bill 498 which specifically
states that the bill does not alter existing law with regard to sur-
face or mineral ownership, but that the surface owner is presumed
to own the storage reservoir (i.e., pore space) in the event that
ownership cannot be determined under existing law from the title
instruments of record.

In related legislation, House Bill 338 allows the operator of
a carbon dioxide pipeline to obtain common carrier status and the
ability to condemn land for the construction and maintenance of
its common carrier pipelines.

Taxation of Oilfield Property. In Omimex Canada, Ltd. v.

Montana Department of Revenue, 201 P.3d 3 (Mont. 2008), the
Montana Department of Revenue was precluded from assessing
a gas gathering system under statutes generally intended for utility
property. (For a more detailed statement of the case, see “A Tax-
ing Matter,” Vol. XXVI, No. 1, at 16 (2009) of this Newsletter.)
This holding led to a number of issues that the 2009 Legislature
sought to clarify. The end result was Senate Bill 489, which
amended Montana’s property tax statutes to make clear that most
oil and gas flow lines and gathering lines in Montana are to be
taxed as “class eight” property, rather than “class nine” property.

Most oilfield property has historically been classified as class
eight property and locally assessed. Class eight property is pres-
ently taxed at 3% of market value. Class nine property includes
property owned by railroads, airlines, and utilities that operate in
more than one county. Such property has historically been cen-
trally assessed. It is presently taxed at 12% of market value. “Flow
lines and gathering lines” are defined in Senate Bill 489 as pipe-
lines used to transport oil or gas production from an oil or gas
well to an interconnection with a common carrier pipeline or rate-
regulated transmission pipeline. Senate Bill 489 was made retro-
actively effective to the tax year beginning after December 31,
2008.

Unit Operations. Senate Bill 76 amended Mont. Code Ann.
§ 82-11-207 so as to reduce the percentage of owner approval
necessary for unit operations. Beginning July 1, 2009, an order of
the Board of Oil and Gas providing for unit operations may be-
come effective once the plan for unit operations has been ap-
proved in writing by owners of 70% of the working interest and
the owners of 60% of the royalty interest. Formerly, it was neces-
sary to obtain 80% approval from both the working interest and
royalty ownership.

M ONTANA COURTS LIM IT CLAIM S BY SURFACE OW NERS

AGAINST OIL AND GAS OPERATORS

In 1981, Montana enacted the Surface Owner Damage and
Disruption Compensation Act (SODCA), which set forth basic
notice and compensation protections for surface owners of land
underlain by oil and gas reserves. SODCA’s notice provisions
were amended in 2007. As amended, SODCA is presently codi-
fied at Mont. Code Ann. §§ 82-10-501 to -511. In recent years,
surface owners have occasionally attempted to use SODCA to
expand surface rights. Thus far, these efforts have been rejected
by Montana courts. Following are two recent cases illustrating this
developing jurisprudence.

In Pinnacle Gas Resources, Inc. v. Diamond Cross Prop-

erties, LLC., 201 P.3d 160 (Mont. 2009), the Montana Supreme
Court upheld a preliminary injunction issued by the Montana 16th
Judicial District Court prohibiting the surface owner from inter-
fering with the oil and gas lessee’s right to enter the lands for the
purpose of drilling a well. Pinnacle’s oil and gas lease was set to
expire on January 11, 2008, in the absence of drilling operations
or production. On November 15, 2007, Pinnacle’s landman, Larry
Sare, called Lonnie Wright, part owner of Diamond Cross Ranch,
for the purpose of scheduling a meeting to discuss access issues.
The same day, Sare mailed notice of the drilling to Wright at his
correct address. On November 27, 2007, the parties met on the
property. On December 7, 2007, Sare sent another letter to Wright
which discussed the results of the meeting. A check for $300 was
enclosed for the “drilling fee.”

SODCA requires an oil and gas operator to give the surface
owner written notice of drilling operations no more than 180 days
and no fewer than 20 days before disturbing the land surface. Mont.
Code Ann. § 82-10-503(1) (2009). The notice must be given to
the record surface owner at his address “as shown by the records
of the county clerk and recorder at the time the notice is given.”
Id. In what can only be described as an embarrassing attempt to
game the system, Diamond Cross refused to allow Pinnacle access
to its drill site on the grounds that the notice was sent to the sur-
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face owner’s actual address instead of the address reflected in the
county records.

Thereafter, Pinnacle filed an action against Diamond Cross and
moved for a preliminary injunction. See Cause No. DV 2007-150,
Montana 16th Judicial District Court, in and for Rosebud County.
The preliminary injunction was granted on January 8, 2008. Of
primary significance in its decision upholding the preliminary
injunction is the supreme court’s conclusion that SODCA does
not abrogate a mineral owner’s common law right of entry. There-
fore, failure to provide statutory notice does not prohibit a mineral
owner (or its lessee) from entering the surface. However, failure
to comply with SODCA’s notice requirements may result in the
imposition of civil or criminal penalties pursuant to Mont. Code
Ann. §§ 82-10-511 and 82-11-147 through -149 (Board of Oil and
Gas Conservation violations, and civil and criminal penalties).

The district court case of Ruffatto v. EOG Resources, Inc.,
CV-06-32-BLG-RFC (D. Mont.) involved a fairly typical surface
use dispute. EOG Resources had offered surface damages in the
amount of $6,000, a sum that represented approximately six times
the fair market value of the land. The landowner held out for an
additional annual payment—plus a 0.25% overriding royalty on
the well. The landowner also objected to on-site reclamation and
burial of the reserve pits and pit liners.

In an Order granting Summary Judgment dated December 7,
2007 (Order), the district court granted judgment in favor of EOG
Resources on all counts. The Order is significant for two reasons.
First, it affirms that the types of damages authorized under SODCA
are limited to those specifically set forth in the Act, namely:
(1) loss of agricultural production and income; (2) lost land value;
and (3) lost value of improvements caused by oil and gas opera-
tions. See Mont. Code Ann. § 82-10-504(1). Therefore, the land-
owner’s claims for damages based on “noise pollution, smell pol-
lution and dust pollution” were not compensable under SODCA.

Second, the Order affirms that the on-site burial of reserve
pits and liners in accordance with regulations of the Montana
Board of Oil and Gas Conservation is in fact a “reasonable use”
of the surface estate authorized under Montana common law.
Further, the court noted that the construction, use, and restoration
of reserve pits according to applicable regulations cannot be
deemed a nuisance under Montana law. See Mont. Code Ann.
§ 27-30-101(2) (2009) (“[n]othing which is done or maintained
under the express authority of a statute can be deemed a nui-
sance”).

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

NEBRASKA SUPREM E COURT UPHOLDS PUBLIC EASEM ENT

OVER PRIVATE PROPERTY

In Teadtke v. Havranek,  279 Neb. 284 (2010), the Nebraska
Supreme Court upheld a lower court decision finding that a public
prescriptive easement existed across private property.  The facts
of the case involved landowners of an otherwise isolated parcel of
land who had used a road over the neighboring landowners’ prop-

erty to a public highway without restriction since the 1930s.  The
road had also been used by other members of the public for
various purposes.  The neighboring landowner had later attempted
to bar use of the road.  The lower court, exercising its equity juris-
diction, found that the use of the road was open, public, and un-
interrupted for more than 10 years, raising the presumption that
the use was adverse and under claim of right.  The lower court
noted that this presumption might have been overcome by evi-
dence that the public’s use of the road was by license, agreement,
or permission, but no such evidence was presented.   The court con-
cluded that in order to establish a road by prescription, there
must be a use by the general public of some particular mode of
travel, under a claim of right adverse to the owner of the land, and
the use must be substantially the same in quality and character as
adverse possession that would give title to real estate, e.g., open
and notorious, continuous and uninterrupted, exclusive, and for
more than 10 years.  The court further held that the nature and
scope of the easement depends on the character and extent of the
use during the prescriptive period.  A public prescriptive ease-
ment, if acquired, is not limited to the actual beaten path, but
extends to the width reasonably necessary for public travel.

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

OREGON COURT OF APPEALS INVALIDATES OREGON

ENVIRONM ENTAL QUALITY COM M ISSION’S SUCTION

DREDGE M INING PERM IT

On December 23, 2009, the Oregon Court of Appeals inval-
idated a general discharge permit adopted by the Oregon Environ-
mental Quality Commission (EQC), known as the “700-PM per-
mit,” on the grounds that it exceeded EQC’s statutory authority.
Northwest Environmental Defense Center v. Environmental Qual-

ity Commission, 232 Ore. App. 619 (2009). EQC adopted the
700-PM permit in 2005 pursuant to the federal Clean Water Act
(CWA) and as part of EQC’s implementation of the National
Pollution Discharge Elimination System (NPDES) permit pro-
gram. The 700-PM permit regulated small suction dredge mining,
which involves vacuuming “silt, sand and small gravels from the
streambed, pass[ing] the gravel and other materials through a
dredge machine in order to filter out the gold, and then dis-
charg[ing] gravel, sand and silt back into the river.” Id. at 623
(quoting Hells Canyon Preservation Council v. Haines, No. CV
05-1057-PK, 2006 WL 2252554 (D. Or. Aug. 4, 2006) (un-
published)). Both environmental groups and mining groups chal-
lenged the validity of the 700-PM permit, but for vastly different
reasons.

The Northwest Environmental Defense Center (NEDC) (to-
gether with other environmental groups) challenged the validity
of the 700-PM permit on both procedural and substantive bases.
First, NEDC contended that EQC failed to comply with applicable
rulemaking requirements on the basis that the final permit was so
different from the proposed permit that was the subject of the
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rulemaking notice that NEDC had no meaningful opportunity to
provide comments. Second, NEDC argued that the permit did not
meet the standards of either the federal Clean Water Act (CWA)
or Oregon’s water pollution control laws.

The Eastern Oregon Mining Association (EOMA) was like-
wise dissatisfied with the 700-PM permit. EOMA contended,
however, that the permit exceeded EQC’s statutory authority be-
cause it purported to regulate the “discharge of dredged material.”
EOMA argued that such regulation fell under the jurisdiction of
the Army Corps of Engineers (Corps), not the NPDES permitting
program. Therefore, EOMA argued that the regulation of suction
dredge mining was beyond the scope of the federal permitting
scheme that EQC is authorized to implement.

The court found that EOMA’s contention that the 700-PM
permit exceeded EQC’s authority was dispositive and, therefore,
did not address the merits of NEDC’s arguments. In holding that
the 700-PM permit exceeded EQC’s statutory authority, the court
determined that the crux of the issue related to the proper con-
struction of the CWA and whether Congress intended for the
Corps or the Environmental Protection Agency (EPA) to issue
permits for small suction dredge mining.

Discharges of “pollutants” into navigable waters of the Unit-
ed States are regulated by the EPA under Section 402 of the CWA.
In accordance with the CWA, Oregon has been delegated the
authority to administer the Section 402 program for the state.
Discharges of “dredged or fill material” (which are a subset of
“pollutants”) into navigable waters are regulated by the Corps
pursuant to Section 404 of the CWA. As with Section 402, states
may assume regulatory authority over the Section 404 program,
but like most other states, Oregon has not sought regulatory au-
thority for this program. Thus, to the extent that these in-stream
discharges caused by small suction dredge mining fell under Sec-
tion 402, EQC had the statutory authority to adopt the 700-PM
permit. If, however, the discharges consist of dredged material,
then the activity is regulated by the Corps under Section 404, and
EQC exceeded its statutory authority.

To resolve the issue, the Court delved into a historical sum-
mary of the Corps’ and EPA’s treatment of discharges from suc-
tion dredge mining. Over the years, the two agencies have been
inconsistent in regulation of suction dredging. Each has regulated
such operations at different times. The Court concluded that “the
agencies have never drawn a particularly bright line as to which
discharges from small suction dredges are regulated by the EPA
under section 402 of the [CWA] and which are regulated by the
Corps.” Id. at 642. The Court opined that the agencies regulate
different discharges––the Corps regulates the placement of dredged
“spoil” and mining “tailings” while the EPA regulates wastewater
effluent or turbid water containing resuspended solids. The 700-
PM permit purports to regulate all waste discharges, which neces-
sarily encompasses the discharge of dredged material. Based on
the permit’s lack of specificity on the particular discharge at issue,
the Court held that the permit exceeded the EQC’s statutory
authority.

The decision introduced further ambiguities in an already
complicated permitting scheme. In this regard, the Court did not
address whether the EPA and Corps may each have jurisdiction
over separate elements of suction dredge mining, necessitating
two permits (one from the Corps and one from EQC) rather than

a single state permit. As of the date of this summary, no appeal
has been filed in this case by either party.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

FAILURE TO M EET GAS DELIVERY COM M ITM ENT HELD

EXCUSED BY FORCE M AJEURE CLAUSE FOR ONE DELIVERY

POINT BUT NOT ANOTHER

The issue for the court in Virginia Power Energy Marketing,

Inc. v. Apache Corp., 297 S.W.3d 397 (Tex. App.––Houston
[14th Dist.] 2009, pet. denied), was whether or not Apache, a pro-
ducer of natural gas, was excused, under the force majeure clause
of its gas sale contract with Virginia Power, from its obligation to
deliver specified quantities of gas at two different delivery points.
The court of appeals upheld the trial court’s summary judgment
for Apache with respect to one of the delivery points but not the
other.

Pursuant to a standard North American Energy Standards
Board (NAESB) form of Base Contract for natural gas sale, Apache
agreed to sell and deliver to Virginia Power 300,000 MMBtu of
natural gas in September 2005 and 310,000 MMBtu in October
2005 at a delivery point on the Tennessee Gas Pipeline referred
to as “Tennessee L-500.” Another 310,000 MMBtu of gas would
be delivered in October 2005 to a point on the Transcontinental
Pipeline referred to as “Transco-65.” After Apache evacuated
numerous offshore platforms and onshore production facilities on
August 27, 2005, as Hurricane Katrina approached, it invoked the
force majeure provisions of the contracts and notified Virginia
Power that September gas deliveries to Tennessee L-500 would
be curtailed. The hurricane damaged the Tennessee Gas Pipeline
in the L-500 area so that gas could not be delivered there. Virginia
Power asked Apache to deliver the gas committed to the Ten-
nessee L-500 delivery point to an alternate location, but Apache
declined. 297 S.W.3d at 400-01.

Apache evacuated its offshore platforms once again the next
month when Hurricane Rita threatened. It again invoked the force
majeure provisions, notifying Virginia Power that deliveries at the
still-damaged Tennessee L-500 delivery point and also at the
Transco-65 delivery point would be suspended or curtailed.

To cover the shortfalls in gas deliveries, Virginia Power pur-
chased gas on the spot market, paying some $2.25 million more
than it would have paid under its Apache contract. After com-
pleting the anonymous spot-market purchases, it discovered that
some of the gas had originated with Apache. Concluding that
Apache had had gas available for delivery and had improperly
invoked force majeure, Virginia Power offset the $2.25 million of
additional expenditure against other obligations to Apache. When
Virginia Power refused Apache’s demand for its guaranteed pay-
ment, the lawsuit ensued. Id. at 401.

The parties’ contract provided that neither would be liable to
the other for failure to perform an obligation to the extent the
failure was caused by force majeure. It defined “force majeure”
as any cause not reasonably within the control of the party claiming
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suspension, specifically including physical events, such as hurri-
canes, which result in the evacuation of the affected area. Further,
each party was required to “make reasonable efforts to avoid the
adverse impacts of a Force Majeure,” and the “loss or failure of
Seller’s gas supply” would not excuse performance except as
provided in the section of the contract defining force majeure in
terms of physical events. See Contract §§ 11.2 & 11.3, at 297
S.W.3d at 403. Virginia Power argued on appeal of the summary
judgment for Apache that (1) the “reasonable efforts” provision
of the contract obligated Apache to provide the Tennessee L-500
gas at a different delivery point and (2) Apache failed to establish
that the hurricanes prevented performance at the Transco-65 de-
livery point.

Because the parties’ agreement was for the delivery of gas
specifically to Tennessee L-500, and that delivery location was
unavailable due to the hurricane damage, the court rejected the
argument that the “reasonable efforts” required of Apache in-
cluded the delivery of gas elsewhere. Such an interpretation would
conflict with the parties’ express agreement and would frustrate
their intent to excuse nonperformance caused by force majeure.
The contractual provisions specifying the point of delivery and
relieving the seller of the obligation to deliver gas there in case of
force majuere would be rendered meaningless, the court reasoned,
if Apache were forced to deliver gas to a location other than that
to which the parties expressly agreed. 297 S.W.3d at 403-05.

Apache’s failure to deliver gas to Virginia Power at Transco-
65 presented a different case in that the pipeline there was not
damaged, and indeed during October Apache had delivered at that
point more gas, in the aggregate, than it was obligated to deliver
under contracts with Virginia Power and others. Apache never-
theless argued that the hurricane had caused the loss or failure of
its gas supply, since Apache internally had determined, according
to alleged industry practice, that gas sold to Virginia Power would
be supplied by the sources that were ultimately affected by the
hurricane. The court disagreed that Apache had demonstrated that
the hurricane caused failure of its gas supply. Id. at 405-06. The
contract could have specified the sources of supply, as some
others in the industry did, but it did not. Applying the plain and
ordinary meaning of the term “gas supply,” the court explained
that it referred to the quantity of gas that was available to Apache
to satisfy Virginia Power’s contractual demands. Under that defi-
nition, since there had not been a total loss of Apache’s gas supply
due to force majeure, and other gas remained available (e.g., the
gas Apache sold to Virginia Power on the spot market, including
some gas apparently delivered near Transco-65), Apache had not
established that the hurricane prevented it from delivering the full
amount due Virginia Power at Transco-65. Summary judgment
was therefore improper with respect to that location. Id. at 406-09.

OPERATOR’S JUDGM ENTS UPHELD FOR UNPAID OPERATING

EXPENSES AND AGAINST TRESPASS CLAIM S

Ben E. Jarvis and Bruce Wilder, and corporations affiliated
with them, were nonoperating minority working interest owners
in an oil well known as the Melton Well, operated by majority
interest owner Rocanville Corp. They also owned the surface of
the land surrounding an off-lease tract used by Rocanville for gas
processing and saltwater disposal in the operation of the Melton
Well. Jarvis v. Rocanville Corp., 298 S.W.3d 305 (Tex. App.––

Dallas 2009, pet. denied), decided the appeal of judgments for
Rocanville in the latest of several suits between the nonoperators
and operator.

The first suit between the parties, in 2000, had resulted in a
judgment for Rocanville against Jarvis’s and Wilder’s corpora-
tions for past due expenses of operating the Melton Well. After
that judgment Rocanville agreed to collect the unpaid operating
expenses out of future production from the Melton Well. At the
time of this appeal Rocanville had apparently not yet recovered
the full amount due. Then, in 2004, Jarvis and Wilder had sued
Rocanville in trespass, seeking an order requiring it to remove
underground pipelines and a guy wire that crossed their land, and
Rocanville had counterclaimed for additional unpaid joint interest
billings. The parties had settled that suit by an agreement that
expressly permitted the alleged encroachments on Jarvis’s and
Wilder’s land and required Rocanville to rework a nonproducing
well, the Musgraves Oil Well, by March 2005. Id. at 310-12.

Jarvis and Wilder and their affiliates began the current suit in
April 2005, alleging that Rocanville had failed to rework the
Musgraves Oil Well, thus terminating the 2004 settlement agree-
ment. Since the settlement agreement permitting Rocanville’s
encroachments on their land had terminated, Jarvis and Wilder
maintained, they were entitled to a declaratory judgment that
Rocanville’s encroachments constituted a trespass and to a man-
datory injunction requiring their removal. Rocanville counter-
claimed again for unpaid operating expenses. The trial court granted
summary judgment denying the Jarvis and Wilder claims and,
after a bench trial, granted Rocanville judgment for unpaid oper-
ating expenses and awarded it attorney’s fees. Id. at 311-12.

The court of appeals affirmed the summary judgment against
the encroachment claims largely on procedural grounds. In moving
for summary judgment, Rocanville had made four alternative ar-
guments. Its motion first argued that, when read together, its 1973
lease and 1994 deed to the surface of the tract it used for gas
processing and saltwater disposal specifically allowed the alleged
encroachments, and then argued alternatively that it had conclu-
sively established the defenses of res judicata, estoppel, and ad-
verse possession. On appeal Jarvis and Wilder raised an issue
challenging the trial court’s granting of summary judgment on
their trespass claim, but they failed to expressly challenge all four
possible grounds. Since the trial court had granted summary
judgment in part on the basis that Rocanville had established, as
a matter of law, a defense to the encroachment claims, Jarvis and
Wilder were required to challenge each of the possible grounds
asserted by Rocanville as establishing a defense. Id. at 314.

Against Rocanville’s judgment for operating expenses, the
nonoperators pointed to provisions of the operating agreement for
the Melton Well that the operator was, they maintained, entitled
to payment for operating costs only if and when it had recovered
unpaid costs from their “relinquished interests” in the well. The
court agreed with Rocanville that the section of the operating
agreement on which the argument was based pertained only to
costs of drilling, reworking, deepening, or plugging of a well, not
to ongoing operations in the Melton Well. Id. at 315-16.
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AGREEM ENT FOR PROPERTY TO BE SOLD SUBJECT TO

RETENTION OF “ALL OF RECORD”  M INERAL INTEREST IS

HELD TO M EAN THAT PARTIES INTENDED ALL M INERALS

TO BE RESERVED

The court in Bright v. Johnson, No. 11-07-00379-CV, 2009
WL 4688548 (Tex. App.––Eastland Dec. 10, 2009, no pet. h.),
construed a contract between Floy and Shirley A. Johnson, as
sellers, and Clarence O. Bright, as purchaser, for the sale of a 33-
acre tract. The contract included the following provisions:

All property sold by this contract is called the “Prop-
erty.” The Property will be conveyed subject to the fol-
lowing exceptions, reservations, conditions and restric-
tions (if none, insert “none”):

A. Minerals, Royalties, and Timber Interests:

(1) Presently outstanding in third parties: None [“None”
written in]

(2) To be additionally retained by Seller: All of Record
[“All of Record” written in]

Sales Contract, ¶ 2 (emphasis added), at 2009 WL 4688548, at *2.

The deed delivered at the closing of the sale was made sub-
ject to specified outstanding mineral interests but reserved no
mineral interest to the Johnsons. The Johnsons sued to reform the
deed to reserve all minerals not outstanding in others, and the trial
court granted them summary judgment. The court of appeals agreed
with the Johnsons and the trial court that the sales contract clearly
showed the parties’ intention that Bright was to receive no mineral
interest and that all minerals were to be retained by the Johnsons.
The agreement “might not be a model of clarity,” the court ac-
knowledged, but “it reflects the intent of the parties that, as to
minerals, there are no outstanding interests in third parties but that
the Johnsons are retaining all of record.” 2009 WL 4866548, at
*2. Had the parties meant for the Johnsons not to retain any min-
erals, royalties, and timber interests, the court remarked, “they
would have written “None” in Paragraph (A)(2).” Id.

Before the Johnsons filed suit, Clarence Bright had executed
a sales contract with his son, Dwaine Bright, agreeing to convey
to him an undivided one-half interest in the land, including the
minerals. Dwaine Bright paid the agreed purchase price, but no
deed was delivered by Clarence Bright to Dwaine Bright. Dwaine
Bright intervened in the Johnsons’ suit, claiming entitlement to a
one-half interest in the minerals as a bona fide purchaser. Ap-
parently because it construed Dwaine Bright’s agreement to have
been only to acquire one-half of whatever interest Clarence Bright
held and because he had not relied on the representation of any
particular ownership, although its reasoning is murky and based
on questionable statements of precedent, the court likewise upheld
summary judgment against Dwaine Bright’s claim to a mineral
interest as a bona fide purchaser. Id. at *9.

JOINT VENTURERS’ CLAIM S HELD NOT BARRED BY STATUTE

OF LIM ITATIONS

The court in Dernick Resources, Inc. v. Wilstein, No. 01-07-
00491-CV, 2009 WL 5174171 (Tex. App.––Houston [1st Dist.]
Dec. 31, 2009, no pet. h.), reversed and remanded trial court
holdings that David and Leonard Wilstein, joint venturers with
Dernick Resources in the acquisition of oil and gas properties in

Nebraska and Kansas, were barred by the statute of limitations
from pursuing claims against Dernick.

There were two joint venture agreements between the Wil-
steins and Dernick: a 1991 agreement for the McCourt Field in
Nebraska and a 1994 agreement for the Bradshaw Field in Kan-
sas. Under each agreement the parties each owned specified
percentages of the interests the parties would together acquire, as
tenants in common. Title to the oil and gas working interests ac-
quired pursuant to the joint venture agreements was held entirely
by Dernick, however, and the agreements gave Dernick the full
right and authority to negotiate for the acquisition and sale of
interests and to enter into operating agreements and other types of
agreements as nominee of the venture.

The parties acquired 25% of the working interest in the
McCourt Field for their Nebraska joint venture, Dernick owning
15% and the Wilsteins 10%. Snyder Oil Corporation owned the
other 75% of the working interest, and Dernick entered into an
operating agreement with Snyder, under which Snyder was the
operator. The operating agreement provided that if any party
should desire to sell its interest covered by the agreement, it would
notify the other party and offer it the preferential right to purchase
under the same terms as those offered by a third party. In 1996
Snyder notified Dernick of its desire to sell its interest. One of
Dernick’s principals telephoned David Wilstein and informed him
of the offer, and the Wilsteins declined to participate in the cash
purchase offer. Dernick proceeded to purchase the Snyder inter-
est, obtaining the funds to do so by selling a production payment,
consisting of 90% of the working interest gas production from the
McCourt Field during the five-year period from February 1, 1997,
until January 31, 2002, to Resource Fund, L.P.I. Dernick did not
inform the Wilsteins that it had acquired the Snyder interest nor
that it had conveyed the production payment. Id. at *1–*3.

In the Bradshaw Field, Dernick owned 25% of the working
interest and the Wilsteins 25%. In 1998, to raise money to buy out
disenchanted Dernick shareholder Gil Burciaga, Dernick sold its
entire record interest in the Bradshaw Field, including the Wil-
steins’ interest, and it also sold an undivided 19.36% interest in
the Nebraska McCourt Field to Burciaga’s company, Lakota Re-
sources, Inc. Dernick’s assignment of its interests in the Bradshaw
Field was filed for record on June 28, 1998.

In 2000 Dernick repurchased the remaining production pay-
ment burdening the McCourt Field from Resource Fund. This
enabled it to sell gas at higher prices than before, but Dernick did
not offer Lakota or the Wilsteins the benefit of the acquisition.
The Wilsteins learned of the existence of the production payment
and that Dernick had bought the Snyder interest by burdening the
McCourt Field with it when they received an audit report on
January 29, 2001. After learning of the sale of the Bradshaw Field
during a second audit in 2002, the Wilsteins in October 2003
joined litigation commenced earlier by Lakota. They asserted claims
against Dernick for breach of a contractual obligation to offer
them the opportunity to participate in acquiring the remaining
working interest in the McCourt Field and for breach of fiduciary
duty and fraud in imposing the production payment against their
interests and in selling their interest in the Bradshaw Field without
notifying them or accounting to them.
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The Wilsteins were awarded more than $1 million in losses
resulting from the production payment, exemplary damages, and
attorney’s fees following a month-long jury trial. The trial court
had, however, dismissed their claims arising out of Dernick’s fail-
ure to offer them the opportunity to participate in the Snyder ac-
quisition and out of the sale of the Bradshaw Field. The Wilsteins’
claims were barred by the four-year statute of limitations in each
case, the trial court held. The statute of limitations on the Wilsteins’
claims regarding the Snyder acquisition began to run when Der-
nick orally notified David Wilstein of Snyder’s offer to sell in
1996, according to the trial court, and the filing of the Bradshaw
Field assignment in the Kansas deed records in 1998 started the
running of the limitations period with respect to that transaction.
The Wilsteins appealed the trial court’s dismissal of their claims
based on the statute of limitations. Id. at *6.

The appellate court first held that because Dernick and the
Wilsteins were joint venturers, Dernick owed a fiduciary duty of
full and fair disclosure to the Wilsteins with respect to both joint
ventures. Id. at *10. A breach of a fiduciary duty of disclosure is
tantamount to fraudulent concealment, which defers the running
of the limitations period until the plaintiff discovers or should
have discovered the defendant’s deceitful conduct or facts giving
rise to the cause of action. The questions, therefore, were whether
Dernick had breached its duty of disclosure to the Wilsteins in
both cases and, if so, when the Wilsteins learned of facts, condi-
tions, or circumstances that would have led a reasonably prudent
person to discover the concealed cause of action for the breach.

Although Dernick orally informed the Wilsteins of Snyder’s
desire to sell its interest in the McCourt Field, the court noted,
Dernick did not disclose the opportunity to purchase by entering
into a production payment arrangement with Resource Fund. In-
stead Dernick simply committed the Wilsteins’ gas, along with its
own, to Resource Fund. In doing so it breached the notice and
preferential right requirements of the operating agreement and
(less clearly, it would seem) provisions of the joint venture agree-
ment prescribing the manner of a party’s giving notice to the
other. The joint venture agreement, the court held, although giving
Dernick the right and authority to negotiate for the acquisition of
additional interests, imposed on it a fiduciary duty to disclose all
negotiations and acquisitions, which Dernick breached. Id. at *13.
Moreover, the terms of Dernick’s transaction creating the produc-
tion payment committed all the gas to which it held title, including
that of the Wilsteins, negating Dernick’s argument that its convey-
ance of 90% of the working interest gas was exclusive of the
Wilsteins’ 10%. The Wilsteins did not have notice of the produc-
tion payment transaction until their receipt of the audit report in
2001, and the statute of limitations did not begin to run until then.
Id. at *16.

Dernick likewise had a fiduciary duty to notify the Wilsteins
of the sale of their interests in the Bradshaw Field and to account
to them for it, and it was undisputed that Dernick did neither.
Its breach of the fiduciary duty of disclosure was tantamount to
fraudulent concealment. Contrary to the trial court’s finding, the
appellate court held, the Wilsteins were under no legal duty to
examine the deed records in Kansas to determine whether Dernick
had breached its fiduciary duties to them. The purpose of record-
ing laws is to notify subsequent purchasers of interests conveyed,
not to give protection to perpetrators of fraud. Id. at *17-18. The

Wilsteins were not subsequent purchasers but joint venturers and
co-owners with Dernick of the property it sold in breach of its
fiduciary duty to them. The filing of Dernick’s conveyance of the
Bradshaw Field interests did not constitute constructive notice to
the Wilsteins and did not start the running of the limitations pe-
riod. Id. at *18.

“BACKROOM  PREPARATIONS”  FOR DRILLING HELD NOT TO

BE COM M ENCEM ENT OF WORK UNDER NONCONSENT

PROVISIONS OF OPERATING AGREEM ENT

Valence Operating Co. v. Anadarko Petroleum Corp., No.
06-09-00023-CV, 2010 WL 135163 (Tex. App.––Texarkana
Jan. 15, 2010, no pet. h.), addressed the extent of operations
required in order for a well to be considered commenced under a
standard form operating agreement.

Anadarko Petroleum Corp. and Valence Operating Co. were
parties to an operating agreement, evidently prepared on the 1977
version of the commonly used A.A.P.L. Form 610, governing
operations within the Ballow Estate Gas Unit No. 1 in Rusk
County, Texas. The agreement provided in Article VI.B. for a
party receiving notice of a proposal to drill a well at the parties’
joint cost to elect within 30 days after receipt of the notice to
either consent or not. A “nonconsenting” party would not be obli-
gated to pay its share of the cost of drilling but would, as com-
pensation to the “consenting” parties for their bearing the risk of
drilling, forfeit its interest in the well until the consenting parties
had recovered their costs plus an additional multiple of those costs.
In order to be entitled to this benefit, however, Article VI.B.2. of
the agreement required that the parties participating in drilling
“within sixty (60) days after the expiration of the notice period of
thirty (30) days actually commence work on the proposed opera-
tion, and complete it with due diligence.” Id. at *1.

In a letter received by Anadarko on December 17, 1999,
Valence proposed the drilling of four wells. Anadarko did not
consent. By March 17, 2000, the date 60 days after Anadarko’s
30-day notice period, Valence had prepared an authorization for
expenditure followed by detailed cost estimate, held meetings to
discuss well locations and how to build them, and obtained a
topographic map, title run sheets, and Railroad Commission dril-
ling permits. The only work performed at or near the well sites,
however, was that Valence’s surveyor had staked the locations
and taken pictures of the well sites. All other work, including
building access roads, restaking the well locations, securing title
opinions, signing drilling contracts, and the actual drilling of the
wells, was done after the March 17 deadline had passed. Id. at *2.

The court agreed with Anadarko that Valence’s activities
were insufficient to enable it to become entitled to the operating
agreement’s forfeiture provisions as a result of Anadarko’s non-
consent election. Actual drilling is not necessary to comply with
an obligation to commence operations for drilling under the con-
tractual provisions of many oil and gas leases and joint operating
agreements, the court recognized. Preparatory activities such as
building access roads, moving tools and equipment to the drillsite,
providing a water supply, and similar activities are usually suf-
ficient if performed with the bona fide intention to proceed with
diligence to the completion of the well. The preliminary activities
conducted by Valence in advance of the deadline here were mostly
“backroom preparations,” however, with no on-site activity be-
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yond the preliminary staking of the locations. These preliminary
activities, as a matter of law, were insufficient to constitute the
commencement of work on the proposed operation within the
meaning of the operating agreement. Id. at *3.

W ILL CONSTRUED TO EXCLUDE ONLY ROYALTY FROM

SPECIFICALLY DEVISED LAND, NOT ALL M INERAL RIGHTS

Many years after George Slaughter’s death in 1965, the court
in In re Estate of Slaughter, No. 06-09-00081-CV, 2010 WL
173837 (Tex. App.––Texarkana Jan. 20, 2010, no pet. h.), con-
strued his holographic will, drafted in 1955.

In his will George Slaughter devised a separate 158-acre tract
to each of his three sons, Tommy, Willie, and Charley Slaughter,
provided that the sons would “share and share alike production
royalty and unproduction royalty.” After Tommy Slaughter died
in 2006, questions arose regarding the correct interpretation of the
will when his executor attempted to lease his tract. In a declara-
tory judgment action brought by the executor, the trial court con-
cluded after a hearing that each of the three sons was entitled to
the executive rights to lease the minerals underlying all three
tracts and to receive equal shares of all bonus and delay rental
payments, as well as royalties. Id. at *1. The executor appealed.

The court of appeals reversed, observing that the term “roy-
alty” has a well-understood meaning in the oil and gas business
and that a royalty interest is nonparticipating in executive rights
and does not entitle the owner to any share of bonuses or delay
rentals. Id. The will was unambiguous: The proviso that each son
would share and share alike in all three tracts applied only to roy-
alty, not to the other attributes of the mineral estate. Each son was
devised a separate tract together with all mineral interests beneath
it except for royalties. George Slaughter could have stated in his
will that the sons would “share and share alike in the mineral es-
tate,” but he had not and had instead excepted only royalty from
the specific devises. Id. at *5 & *6.

The trial court had, implicitly or explicitly, found ambiguity
in the phrase “unproduction royalty,” but the court of appeals was
untroubled. In the context of the will, the court of appeals ex-
plained, the term “production” necessarily refers to the act or
process of producing oil and/or gas. The prefix “un” means to “do
the opposite of: reverse (a specific action),” so that “unproduc-
tion” must mean to cease production or not to produce oil or gas.
“Unproduction royalty” thus has a rather striaghtforward meaning,
declared the court: “those payments made in lieu of production
royalties upon cessation of production, that is, shut-in royalties,”
which vested in all three sons the same as royalty on production.
Id. at *6.

DEED CONSTRUED TO HAVE RESERVED 1/3 OF 1/3, NOT 1/3,
OF ROYALTY

The court in Winegar v. Martin, No. 2-09-019-CV, 2010 WL
208496 (Tex. App.––Fort Worth Jan. 21, 2010, no pet. h.), con-
strued a deed by Alvie Max Winegar to Noel David Martin,
Travis Ryan Martin, and Angela R. Martin, conveying Winegar’s
1/3 surface and mineral interest in a 107.123-acre tract in Hood
County subject to the following reservation:

Out of the undivided mineral interest conveyed, Grantor
reserves to himself, and his heirs, successors, personal

representatives, and assigns, an undivided ONE-THIRD
(1/3) of royalty (“non-participating royalty interest”),
which reserved non-participating royalty interest shall
only be payable out of oil, gas, or other minerals that may
be produced from the Lands.

After receiving a division order crediting Winegar with 1/9 of the
royalty attributable to production from the tract, Winegar and his
wife filed suit against the grantees for a declaratory judgment that
they owned 1/3, not merely 1/9, of the royalty interest. They then
appealed the trial court’s summary judgment that the deed only
reserved 1/9. Id. at *1.

Focusing on the rules of construction drawing a distinction
between reservations from the land “conveyed” and those from
the land “described,” the trial court held that the deed reserved to
Winegar a royalty interest of 1/3 of the 1/3 mineral interest con-
veyed, or 1/9. The reservation, to the court, was similar to that in
Hooks v. Neill, 21 S.W.2d 532 (Tex. Civ. App.––Galveston 1929,
writ ref’d), in which the grantor, in a deed conveying all of his
undivided 1/2 mineral interest in a tract of land, reserved a 1/32
interest in the oil under “said land and premises herein described
and conveyed,” which was held to be a reservation of 1/64 min-
eral interest. Here, the appellate court observed, “the deed carved
an undivided 1/3 of royalty ‘out of the undivided [1/3] mineral in-
terest conveyed.’ ” The deed, it declared, “unambiguously reserved
an undivided 1/9 nonparticipating royalty interest.” 2010 WL
208496, at *5.

The court may be correct, but the construction of the deed
seems to be a much closer question than the court was willing to
treat it. Courts have indeed distinguished between reservations
from the land “conveyed” and those from the land “described.”
This court’s analysis ignores, however, that courts have also dis-
tinguished between a reservation or conveyance of a fraction “of”
an interest described or conveyed and a reservation or conveyance
of a fraction “out of” the interest. The phrase “out of” ordinarily
connotes no reduction according to the fractional interest from
which it is carved. Applying that rule to the Winegar-Martin deed,
the reservation is merely “one-third (1/3) of royalty,” and it may
be regarded as unclear whether the phrase means that fraction “of
royalty” from the land or from the 1/3 interest the grantor owned
and conveyed. That the appellate court (as apparently did the trial
court) persistently refers to the reserved interest in its opinion as
being either a 1/3 royalty interest or a 1/9 royalty interest, rather
than 1/3 or 1/9 of the royalty, does little to inspire confidence in
its reasoning.

INJUNCTION AGAINST FILING OF LIENS HELD PROPERLY

GRANTED

In Adobe Oilfield Services, Ltd. v. Trilogy Operating, Inc.,
No. 11-09-00162-CV, 2010 WL 323273 (Tex. App.––Eastland
Jan. 29, 2010, no pet. h.), the court of appeals considered whether
Trilogy Operating, Inc., the operator of wells drilled by Adobe
Drilling Services, Ltd. under a contract with Trilogy, was entitled
to the temporary injunction the trial court had granted against the
filing of statutory liens for labor and materials by Adobe Oilfield
Services, Ltd. and Adobe Ironworks, Ltd., subcontractors of Adobe
Drilling. The court upheld the temporary injuction.

After paying Adobe Drilling much of the amounts it owed
under contracts to drill six wells, Trilogy was contacted by PNC
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Bank, which claimed the right to the remainder because of its
alleged security interest in Adobe Drilling’s accounts receivable.
Trilogy evidently did not dispute the amount of the obligation and
initially held payment in suspense and then deposited the funds
into the registry of the trial court. When an attorney threatened on
behalf of Adobe Oilfield Services and Adobe Ironworks to file
liens against the six wells for labor and materials furnished to
Adobe Drilling for which they had not been paid, Trilogy filed
suit for an injunction protecting it against the threatened liens and
for a declaratory judgment regarding the various monetary claims.

The purpose of a temporary injunction, the court observed, is
to preserve the status quo of the litigation’s subject matter pending
trial on the merits, and an applicant must prove a probable right
to the relief sought and a probable, imminent, and irreparable in-
jury in the interim. Here, Trilogy offered proof that (1) it had a
contractual obligation to protect the land from liens, (2) liens would
have a negative impact on Trilogy’s reputation and thus its ability
to obtain services, and (3) it had paid all amounts owing under its
drilling contract before receiving PNC’s notice, and would pay the
rest if it knew who to pay. Given that the owner of property, under
the lien statutes, may not be subjected to liability greater than its
contractual obligation and that Trilogy had paid all it owed either
to the contractor or into the court’s registry, the court deemed that
Trilogy had shown a probable right to relief. The suit for injunc-
tion was filed to maintain the status quo, in that the filing of the
threatened liens “constituted a probable, imminent, and irrep-
arable injury that could not be measured by any certain pecuniary
standard.” Id. at *3.

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

SUPREM E COURT OF CANADA PERM ITS RED CHRIS PROJECT

TO PROCEED

On January 21, 2010, the Supreme Court of Canada released
its decision in the Red Chris Mine case, MiningWatch Canada v.

Canada (Fisheries and Oceans), 2010 SCC 2. The issue in this
case was the ability of the federal authorities to exercise some
discretion and flexibility in scoping federal environmental assess-
ments, to focus on those issues within federal authority, and to
enable coordination with provincial environmental assessments.
In the result, the Court accepted a contention by MiningWatch
Canada that federal regulators erred when they failed to subject
the Red Chris project to a comprehensive study under the Cana-
dian Environmental Assessment Act (CEAA). However, the Court
said Imperial Metals could proceed with the Red Chris project,
because it “did nothing wrong” and would be “prejudiced by in-
curring further delays.”

The proposed Red Chris Mine is located approximately 450
km north of Smithers (80 km south of Dease Lake). The project
is a copper-gold mine with an anticipated production rate of ap-
proximately 3,000 tonnes per day over an expected mine life of 25
years. The project was subject to environmental assessment under

the B.C. Environmental Assessment Act (BCEAA) as well as a
federal environmental assessment under CEAA. The federal envi-
ronmental assessment was triggered by a need for an authorization
under s. 35(2) of the Fisheries Act for the harmful alteration, dis-
ruption or destruction of fish habitat (HADD) and by an amend-
ment to Schedule 2 of the Metal Mining Effluent Regulations
(MMER) to allow disposal of tailings into the headwaters of Trail
Creek as a tailings impoundment area.

The federal Department of Fisheries and Oceans (DFO) com-
menced its environmental assessment on May 21, 2004, first in-
dicating that the assessment would proceed as a “comprehensive
study,” including all of the components of the proposed mining
project. After participating in the coordinated environmental as-
sessment with BCEAA, the DFO issued a reevaluation of the
“scope” of the project for the federal environmental assessment on
December 9, 2004. Under the revised “scope,” the DFO deter-
mined that it would conduct its environmental assessment by way
of a “screening” which focused only on those components of the
project that impacted on fish habitat. Those components included,
in particular, the tailings impoundment area and the water diver-
sion system.

Following assessment, the BC Environmental Assessment Of-
fice concluded that the project “is not likely to cause significant
adverse environmental, heritage, social, economic, or health effects,”
MiningWatch Canada, 2010 SCC 2, taking into account the im-
plementation of mitigation measures committed to by the Pro-
ponent. Similarly, the federal authorities concluded that taking
into account the implementation of the proposed mitigation mea-
sures, “the project was not likely to cause significant adverse
environmental effects.” Id.

MiningWatch Canada did not participate in either the B.C.
environmental assessment process nor in the federal environmen-
tal assessment process. However, in June of 2006, MiningWatch
filed an application for judicial review with the Federal Court Trial
Division, seeking to set aside the decision of the DFO to scope its
environmental assessment to those components of the project that
impacted on fish habitat. MiningWatch argued that the DFO was
required under CEAA to conduct a comprehensive study of the
project including all aspects of the mining project. It also argued
that under the comprehensive study process, the DFO was re-
quired to consult with the public respecting the scope of the en-
vironmental assessment. In September 2009, the Federal Court
Trial judge ruled in favour of MiningWatch and found that the
federal environmental assessment should have proceeded by way
of a comprehensive study after consultation with the public.

The Attorney General of Canada and Red Chris each appealed
from the decision of the federal court trial judge. On June 13,
2008, the federal court of appeal overturned the decision of the
trial judge and found that the DFO was authorized under s. 15 of
CEAA to scope the project for which it conducted an environ-
mental assessment, to those components which impacted on fish
habitat.

On appeal, the Supreme Court of Canada held that the federal
authorities acted without statutory authority under CEAA when
they decided to exclude from the project scope the mine site
and the mine mill. However, the Court refused to send the matter
back for further assessment under CEAA. The Court noted that
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MiningWatch Canada had brought the case forward as a test case
to address the extent of the scoping power under CEAA.

MiningWatch Canada did not challenge the outcome of the
assessment, only the power to make the scoping decision at issue.
The Court also noted that the project had been subject to a com-
prehensive environmental review under provincial legislation,
which provided for public and aboriginal consultation and in-
volvement. Finally, the Court noted that Red Chris had cooperated
fully with the assessments at both the federal and provincial
levels. The Court therefore felt there was no purpose in ordering
the mine to go through the environmental assessment process again,
and exercised its discretion to refuse to order Red Chris to repeat
the environmental assessment.

BC  GHG  REPORTING REQUIREM ENTS IN EFFECT

As of January 1, 2010, “single facility operations” and “linear
facilities operations,” located in British Columbia (B.C.) and emit-
ting 10,000 tonnes or more of greenhouse gases (GHGs) per year
will be required to register with the Ministry of Environment
(MOE), collect emissions data, and report their GHG emissions.

The Reporting Regulation, a new regulation under the 2008 Green-
house Gas Reduction (Cap and Trade) Act, includes a detailed list
of the types of single facility operations which must report GHG
emissions including mining. An estimated 240-280 facilities in
British Columbia will have GHG reporting requirements.

B.C. is a member of the Western Climate Initiative (WCI).
The Design Recommendations of the WCI respecting the pro-
posed “cap-and-trade” program would apply to facilities emitting
25,000 tonnes of GHG per year (expected to cover 90% of in-
dustrial emissions). The B.C. Policy Intentions Paper acknowl-
edges that the Reporting Regulation threshold of 10,000 tonnes
per year is lower, and says that “[t]his will support the integrity of
the allowance threshold and ensure that the threshold is set at an
appropriately comprehensive level.” B.C. Policy Intentions Paper,
at 3. The MOE anticipates that the cap-and-trade system will be
implemented in 2012.
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

TENTH CIRCUIT ENDORSES FOREST SERVICE’S UNCOM M ON

VARIETY DEFINITION

In Copar Pumice Co., Inc. v. Tidwell, 603 F.3d 780 (10th Cir.
2010), the Tenth Circuit upheld the U.S. Forest Service’s con-
clusion that when an uncommon variety material is sold for a
common variety use, the material loses its uncommon variety
status. The court affirmed the U.S. District Court’s decision vali-
dating the Forest Service’s conclusion that an uncommon variety
mineral cannot be sold for common variety uses. The lower court
decision was discussed in Vol. XXIV, No. 3 (2007) of this News-

letter.

The Common Varieties Act, 30 U.S.C. §§ 601-615, removed
common variety materials from the General Mining Law, but made
clear that uncommon varieties that have a “distinct and special
value” remain subject to location under the mining law. Id. § 611.

Copar involved a takings claim for mining claims included in
the Jemez National Recreational Area by legislation that closed
the area to location and specified that no patents could be issued
for previously existing claims. 603 F.3d at 788. The mining claim-
ant filed a successful claim with the U.S. Court of Federal Claims,
which concluded that certain of the deposits on the claims con-
tained ¾ inch or greater pumice blocks, which qualified the de-
posits as an uncommon variety because their size made them
uniquely valuable for use in the stonewash laundry industry. Id.
Although Copar extracted only the larger-sized pumice blocks
from the claims, the Forest Service became concerned that mate-
rial had been sold for uses other than in the laundry industry, and
demanded that Copar provide an accounting showing that all of
the pumice produced from the claims had been used in the laundry
industry. When Copar did not provide the accounting, the Notice
of Noncompliance was issued. Id. at 790.

On appeal, the Forest Service contended that under its regu-
lations an uncommon variety must have both a distinct and special
value and be sold for a use that requires those unique properties.
Id. at 794. The court concluded that this was a reasonable inter-
pretation of the agency’s regulations, which emphasize the use to
which a material is put and not merely the unique character of a
deposit. For example, 36 C.F.R. § 228.41(d), sets forth a long list
of uncommon varieties and their uses, specifying in each case that

continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

DISTRICT COURT HOLDS NEPA  NOT APPLICABLE TO OIL

AND GAS LEASES COVERING LANDS IN THE APPALACHIAN

NATIONAL FOREST

Minard Run Oil Company and other parties (Minard) filed a
motion for preliminary injunction in the District Court for the
Western District of Pennsylvania seeking to enjoin implemen-
tation of the terms of a settlement agreement reached among the
U.S. Forest Service (Forest Service), the Forest Service Employ-
ees for Environmental Ethics (FSEEE), and the Sierra Club. In
Minard Run Oil Co. v. U.S. Forest Service, No. 09-125 Erie, 2009
WL 4937785 (W.D. Pa. Dec. 15, 2009), the district court en-
joined the Forest Service from requiring application of the Na-
tional Environmental Policy Act (NEPA) as a precondition to
exercise of rights under private oil and gas leases covering lands
in the Allegheny National Forest (ANF).

The 1911 Weeks Act established funding and procedures for
acquiring private property that would become the ANF and other
eastern national forests. To maximize the amount of surface acre-
age that could be purchased, the federal government did not pur-
chase the mineral rights underlying these lands. The ANF was
established by presidential proclamation in 1923. Today over 93%
of the mineral estate underlying the lands in the ANF is privately
owned.

In an earlier district court decision, United States v. Minard

Run Oil Co., 1980 U.S. District Lexis 9570 (W.D. Pa. 1980), the
court addressed the respective rights of the ANF surface owner
and private owners of outstanding mineral rights. In that case, the
court held that the owner of the mineral rights had an “unques-
tioned right” to enter the property and extract the minerals. The
court also recognized the mineral owner’s obligation to reduce
unnecessary disturbance of the surface estate and prescribed cer-
tain restrictions on oil and gas development. Specifically, the court
required oil and gas drillers to provide notice “no less than 60
days in advance” of commencing drilling operations. The Forest
Service incorporated the restrictions imposed by the court into the
1984 ANF handbook. 2009 WL 4937785, at *6.

From 1981 through approximately 2008, the Forest Service
and oil and gas operators relied upon the procedures established
in Minard Run to define their respective rights and obligations.

continued on page 3
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the material is one that is “suitable and used” for the specialized
purpose. Given this regulatory language, the court concluded that
it was reasonable for the Forest Service to conclude that an un-
common variety must not only be suitable for a special use but
that it also be used for that purpose. 603 F.3d at 795.

The court summarily dismissed Copar’s argument that the
Forest Service regulations were contrary to the Common Varieties
Act, observing that Copar had challenged the Forest Service’s
interpretation of its regulations, not the regulations themselves. Id.

at 796. The court also dismissed Copar’s reliance on Interior Board
of Land Appeals (IBLA) decisions that articulated a standard based
on whether the distinct and special qualities of the material made
it valuable for a special use. The court deemed those decisions ir-
relevant because they interpreted Bureau of Land Management
(BLM) regulations, not Forest Service regulations. Id. at 798. Thus,
it appears that at least in the Tenth Circuit, BLM and the Forest
Service may apply different standards in determining what consti-
tutes an uncommon variety.

SM ALL M INER RULE: ANOTHER TRAP FOR THE UNW ARY

In Connie Bradshaw, 179 IBLA 1, GFS(MIN) 6(2010), the
Interior Board of Land Appeals (IBLA) addressed the application
of the “small miner” rule to a mining claimant who acquired addi-
tional mining claims pursuant to a will. Connie Bradshaw’s mother
passed away on July 21, 2000. At the time of her mother’s death,
Connie Bradshaw owned 10 mining claims located in Utah. Her
mother’s estate included 18 mining claims, and under the terms of
her will each of her children acquired an undivided interest in
each claim. Evidence submitted to IBLA indicated that on the date
of the mother’s death, the children met and concluded that the
mining claims should be transferred to two other siblings. On the
same date, Connie Bradshaw, in her capacity as personal repre-
sentative of the estate, quitclaimed the 18 claims to the two sib-
lings. 179 IBLA at 4.

IBLA ruled that because Bradshaw acquired an interest in the
mining claims immediately upon her mother’s death, she was not
qualified as a small miner on September 1, 2000, and was re-
quired to pay claim maintenance fees, rather than file a small
miner certification. Id. at 5. IBLA explained that a devisee may
disclaim an interest in an estate, but Bradshaw’s quitclaim deed
did not qualify as a disclaimer under Utah statutes, because it was
not filed with the district court. Id. at 6. IBLA also concluded that
the quitclaim deed was ineffective to transfer Bradshaw’s inter-
ests, because she purported to execute the deed as the represen-
tative of the estate and not personally. IBLA noted that because
Bradshaw was not appointed as personal representative until later
in the year, the effect of the deed was questionable. Id. at 4 n.7. In
any event, IBLA did not view the deed as transferring Bradshaw’s
interest in the claims. Accordingly, IBLA concluded that Bradshaw
retained an interest in the additional claims and did not qualify as
a small miner.

The Connie Bradshaw decision is noteworthy for small min-
ers who may inherit additional mining claims during an assess-
ment year, but a footnote in the opinion raises an issue that is of
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

broader note. IBLA concluded that because the quitclaim deed
was not effective to transfer the claimant’s interest, it need not
reach the “unresolved issue” of whether a claimant qualifies for
the small miner exemption if more than 10 mining claims are
acquired during an assessment year, but the excess claims are
transferred before September 1. 179 IBLA at 6 n.10.

The statutory small miner provision states that a waiver from
maintenance fee requirements may be given if the claimant cer-
tifies that “on the date the payment was due” no more than 10
mining claims were held. 30 U.S.C. § 28f(d). The statute is not
mandatory, but gives the agency the authority to extend such a
waiver. Presumably, under this provision, the agency would have
authority to limit the waiver to only those claimants who owned
no more than 10 claims throughout the assessment year or could
extend the waiver to claimants who might have held more claims
during the year but divested themselves of the excess claims by
September 1. On their face, the agency’s small miner regulations
do not address the question. The regulations state that a waiver is
available to a claimant who owns no more than a total of 10
mining claims, without specifying on what date(s) that ownership
is measured. 43 C.F.R. § 3835.1(a).

F E D E R A L  —  O I L  &  G A S

continued from page 1

After receiving the notice from the oil and gas operator, the Forest
Service reviewed the plan of operation and conducted a brief
analysis of the impact on the surface estate. The Forest Service
worked with the operators to address any concerns prior to issuing
a “notice to proceed.” The notice to proceed acknowledged that
the Forest Service had reviewed the proposal and had no objec-
tions to the drilling project.

On November 20, 2008, FSEEE and the Sierra Club filed suit
against the Forest Service seeking declaratory and injunctive relief
under the Administrative Procedure Act and NEPA alleging that
the Forest Service practice of issuing a notice to proceed without
first conducting a NEPA analysis was contrary to federal law. The
lawsuit was dismissed pursuant to a settlement agreement (Settle-
ment Agreement) that provided that the Forest Service would un-
dertake appropriate NEPA analysis prior to issuing notices to
proceed or any other instrument authorizing access to ANF lands
for oil and gas projects on split estates. The Forest Service also
suspended processing of all drilling applications pending prepara-
tion of environmental analysis under NEPA.

Minard Run Oil Company filed the present action seeking a
preliminary injunction preventing implementation of the Settle-
ment Agreement. The district court granted a preliminary injunc-
tion and held that the Minard Run’s substantive claims had a
reasonable likelihood of success on the merits. The court held that
the “Forest Service does not possess the regulatory authority that
it asserts relative to the processing of oil and gas drilling pro-

posals. Consequently, its involvement in the approval process
does not constitute a major federal action requiring NEPA com-
pliance.” Minard Run, 2009 WL 4937785, at *31. The court fur-
ther held that the Weeks Act (which has never been abrogated),
Pennsylvania common law governing split estates, and almost 30
years of “cooperative interaction consistent with the dictates of the
1980 Minard Run decision, circumscribe the Forest Service’s
authority in this area.” Id.

The court distinguished prior decisions where the Forest
Service had regulated private mineral estates underlying Forest
Service lands. The prior cases involved congressional acts creat-
ing the forest which broadly granted the Secretary of Agriculture
the ability to create rules as necessary to regulate the use and
occupancy of the lands acquired pursuant to the statute. By con-
trast, the Weeks Act “restricts the Secretary’s ability to burden a
dominant estate to those rules and regulations that are contained
in the instrument of conveyance” that severed the mineral estate.
Id. at *28.

DISTRICT COURT AFFIRM S A RECORD OF DECISION

APPROVING FEIS COVERING OIL AND GAS DEVELOPM ENT

IN THE HD  M OUNTAINS

The San Juan Citizens Alliance and several other environ-
mental groups (Plaintiffs) filed a civil action under the Admin-
istrative Procedure Act to rescind a record of decision (ROD)
approving a final environmental impact statement (FEIS) that would
allow expanded oil and gas drilling on lands in the San Juan Basin.
In San Juan Citizens Alliance v. Stiles, No. 08-cv-00144-RPM,
2010 WL 1780816 (D. Colo. May 3, 2010), the U.S. District Court
for the District of Colorado approved the ROD and held that
the ROD was not based on arbitrary agency action or contrary to
the statutory constraints in the National Forest Management Act
(NFMA).

In 2000, six oil and gas companies operating gas wells in the
San Juan Basin proposed an increase in coalbed methane drilling
by as many as 300 wells in an area of about 125,000 acres cov-
ering Bureau of Land Management (BLM), Forest Service, pri-
vate, and state lands. In June 2004, a draft environmental impact
statement was published; the final environmental impact statement
(FEIS) was completed and published in July 2006. The BLM and
Forest Service issued a ROD on April 4, 2007, which adopted
alternative seven under the FEIS and approved five surface use
plans of operations for new wells, describing the process to be
followed for authorizing additional wells (anticipated to be no
more than 138). Id. at *2.

Plaintiffs challenged the adequacy of the FEIS under NEPA,
contending that the agencies did not sufficiently direct and ensure
enforcement of adequate mitigation measures for the environ-
mental impacts of the project and failed to show adequate con-
sideration of potential air quality impacts and visibility effects.
After setting forth a detailed review of the record, the court con-
cluded that the plaintiffs failed to establish that the agencies’de-
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terminations regarding appropriate mitigation measures were ar-
bitrary and capricious. Of current interest is the court’s analysis
on ozone and visibility. Plaintiffs contended that the agencies
ignored the project’s potential impact on the ambient air quality
standards for ozone and failed to consider air quality and visibility
standards in nearby wilderness areas and national monuments.
The court found that the agencies’ experts had determined that
insufficient volatile organic compounds would be emitted to result
in significant ozone formation, and that deference was to be af-
forded to the agencies’ findings. In addition, the court held that
the determination of the geographic boundaries in which cumu-
lative effects will be measured for purposes of the visibility anal-
ysis is committed to agency discretion. The court held that “the
federal defendants took the requisite hard look at visibility im-
pacts.” Id. at *20.

Plaintiffs also asserted that the agencies violated the NFMA
because the ROD failed to meet the requirements of the San Juan
Basin forest plan (Forest Plan) for protection of old growth Pon-
derosa pine, riparian areas, and wildlife habitats in certain man-
agement areas. Plaintiffs contended that the NFMA requirement
of consistency with the Forest Plan requires full conformity. The
federal agencies asserted that it is within their discretion to autho-
rize uses that would not be inconsistent with the Forest Plan. The
court held that the agencies’ interpretation of the NFMA is a rea-
sonable interpretation of the statute. The court stated that the
agencies “must be afforded discretion in their management of such
areas to ensure consistency with the Forest Plan.” Id. at *6. The
court’s opinion provided a detailed analysis of the record and
rejected the Plaintiffs’ contention that the project is inconsistent
with the Forest Plan.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

GREATER SAGE-GROUSE LISTED AS WARRANTED , BUT

PRECLUDED

On March 23, 2010, the U.S. Fish and W ildlife Service
(USFWS) announced its 12-month finding that listing the greater
sage-grouse is warranted, but precluded by higher priority listing
actions. The determination essentially means that while the USFWS
determined that the criteria necessary to list the greater sage-
grouse as threatened or endangered exists, listing the species is
currently precluded by the needs of other currently identified
species. 75 Fed. Reg. 13,910 (Mar. 23, 2010). The most recent
finding regarding the greater sage-grouse comes as a result of a
long and litigious history. Numerous petitions to list the greater
sage-grouse were lodged with the USFWS in 2002 and 2003. On
April 21, 2004, the USFWS announced a 90-day finding that list-
ing the greater sage-grouse may be warranted and that a more
detailed review was necessary. 69 Fed. Reg. 21,484 (Apr. 21, 2004).
On January 12, 2005, the USFWS announced a not-warranted

decision for the greater sage-grouse, finding that adequate safe-
guards existed to protect the species.

Western Watersheds Project filed a complaint in the federal
district court in July 2006 challenging the USFWS’s decision,
suggesting that the 12-month finding was arbitrary and capricious.
On December 4, 2007, the U.S. District Court for the District of
Idaho ruled that the 2005 not-warranted finding was, in fact, ar-
bitrary and capricious and remanded the matter for further action
by the USFWS. Western Watersheds Project v. Fish and Wildlife

Service, 535 F. Supp. 2d 1173 (D. Idaho 2007). On February 15,
2008, the USFWS reinitiated the 12-month determination process
to evaluate whether listing the greater sage-grouse was warranted.
73 Fed. Reg. 10,218 (Feb. 26, 2008). Greater sage-grouse can be
found in northern California, Colorado, Idaho, Montana, Nevada,
North Dakota, Oregon, South Dakota, Utah, Washington, and Wy-
oming. The most significant populations are located in Idaho,
Montana, and Wyoming. 75 Fed. Reg. at 13,925. Historical rec-
ords indicate that there may have been between 1.6 and 16 million
sage-grouse in the western United States prior to degradation
of their sagebrush habitat as a result of factors including agricul-
ture, grazing, and urbanization. Based on the information cur-
rently available to the USFWS, there are currently approximately
500,000 of the species located in the western United States. Id. at
13,921. The USFWS’s finding discusses, in great detail, the vari-
ous protection measures and other regulations protecting the sage-
grouse across its habitat but determined that such measures were
not adequate to preclude a listing.

It appears the litigation regarding the status of the greater
sage-grouse is far from over. Western Watersheds Project has al-
ready filed an amended complaint in the District of Idaho chal-
lenging the warranted but precluded decision, and other litigation
is expected to follow.

WYOM ING POCKET GOPHER NOT LISTED

On April 15, 2010, the USFWS issued a 12-month finding on
the petition to list the Wyoming pocket gopher, and determined
that listing the Wyoming pocket gopher as either endangered or
threatened is not warranted at this time. 75 Fed. Reg. 19,592
(Apr. 15, 2010). The Wyoming pocket gopher (Thomomys clusius)
is a small subterranean mammal that lives almost exclusively in
southern Wyoming and potentially northern Colorado. The spe-
cies pathology is similar to the northern pocket gopher, which
occupies the same range. Prior to the filing of the petition to list
the Wyoming pocket gopher in 2007 and 2008, little research had
been conducted regarding the Wyoming pocket gopher. No exam-
ples of the species had been trapped for identification purposes in
over 40 years. As a result of the petition, extensive studies were
done in 2008 and 2009. According to the USFWS, the results of
these studies indicate that the Wyoming pocket gopher largely
inhabits the same range as it did when it was first studied over 40
years ago. 75 Fed. Reg. at 19,596. Although energy development
in Wyoming is anticipated to have an impact on the species, as
would other land uses, the agency determined that existing safe-
guards are adequate to protect the species. Id. at 19,599.
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C O N G R E S S  /
F E D E R A L  A G E N C I E S

OIL & GAS

K A T H L E E N  C .  S C H R O D E R

R O B E R T  C .  M A T H E S

—  R E P O R T E R S  —

DEPARTM ENT OF THE INTERIOR ANNOUNCES NEW  ONSHORE

LEASING AND DEVELOPM ENT REFORM S

On May 17, 2010, the Department of the Interior released its
onshore oil and gas program reforms. The Department issued two
Instruction Memoranda (IM), the first addressing land use plan-
ning and lease parcel reviews and the second addressing the use
of statutory categorical exclusions established in section 390 of
the Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594
(2005).

Instruction Memorandum 2010-117 outlines a new process
for onshore oil and gas leasing. The process applies to the leasing
of federal minerals with surface managed by the Bureau of Land
Management (BLM) or Forest Service, privately owned surface,
and state-owned surface, but not to the leasing of federal minerals
with surface that is managed by other federal agencies. The new
process outlined in the IM consists of three main components:
review of resource management plan (RMPs) and lease stipula-
tions, preparation of master leasing plans, and review of parcels
prior to leasing. First, the IM requires BLM to review existing
RMPs to determine whether they adequately protect resources in
light of changing circumstances, updated policies, and new infor-
mation. BLM may initiate land use plan maintenance actions,
amendments, or revisions as a result of this review. Additionally,
BLM state offices, with oversight from the national office, must
review lease stipulations in RMPs for consistency in language,
levels of protection, and edge-matching across administrative bound-
aries. Furthermore, RMPs and lease stipulations must conform to
national BLM guidance on exceptions, waivers, and modifica-
tions, and must use adaptive management principles, which in-
clude active monitoring.

Second, IM 2010-117 introduces a process for preparing
master leasing plans (MLPs) prior to leasing. MLPs are only nec-
essary when an area contains a substantial portion of unleased
lands; has a majority federal mineral interest; has industry interest
in leasing, and has a potential for oil and gas confirmed by a
discovery; and when oil and gas development in the area would
likely result in resources conflicts. MLPs will examine the impacts
of leasing in more detail than RMPs, as well as the impacts of
potential development, and their potential for resource conflicts.
In doing so, they will reconsider RMP decisions and may result in
land use plan amendments.

Finally, IM 2010-117 introduces a process for reviewing par-
cels prior to offering them for lease. All BLM field offices will
form interdisciplinary teams to review parcels and ensure com-
pliance with the National Environmental Policy Act (NEPA) and
conformance with RMPs, and to ensure that stipulations are ade-
quate. These interdisciplinary teams will also conduct site visits
to proposed parcels to the extent they are accessible. Furthermore,

BLM will conduct site-specific NEPA analysis of all parcels with
BLM-managed surface or split estates before they are offered for
lease, most likely through an environmental assessment. The
Department will further allow for a 30-day public review of the
parcel-specific NEPA documents prior to offering parcels for
lease. BLM will then sign Findings of No Significant Impacts,
Decision Records, or possible Records of Decision if a full en-
vironmental impact statement is prepared prior to leasing at the
same time it issues leases. Notably, this NEPA review will not
supplant the existing procedures for public protest of lease sale
parcels. BLM will post a list of all parcels to be offered for com-
petitive lease at least 90 days prior to a competitive lease sale—an
increase over the 45 days required by the Mineral Leasing Act, 30
U.S.C. § 226(f)—and will accept protests of proposed parcels for
30 days thereafter. The Department hopes to resolve the majority
of protests prior to the lease sale, rather than the current practice
of resolving protests after the lease sale, but prior to issuing
leases.

The process outlined in IM 2010-117 applies to land use
planning and leasing procedures for all future parcels offered for
lease. The IM directs BLM state offices to submit implementation
plans by August 16, 2010, for approval by the director. State Di-
rectors have discretion to apply all or parts of the IM to sold but
unissued leases currently under review. IM 2010-117 is effective
immediately.

The BLM also issued new guidance regarding the use of
categorical exclusions for oil and gas development. IM 2010-118
revised BLM’s NEPA Handbook, H-1790-1, to address the use of
statutory categorical exclusions (CXs). First, the IM provides in-
structions on the use and application of all statutory CXs. It
directs BLM, when considering the application of any Section 390
CX, to conduct a review for extraordinary circumstances. Extra-
ordinary circumstances are those in which a normally excluded
action may have a significant environmental effect and require
additional analysis and action. Furthermore, this IM provides that
CXs may only be used when the approved action is in confor-
mance with the applicable RMP. Finally, the IM clarifies that,
when CXs cannot be used, BLM may prepare an EA or an EIS, or
rely on a Determination of NEPA Adequacy (DNA), which con-
firms that a proposed action is adequately analyzed in an existing
EIS or EA.

Second, IM 2010-118 amends BLM’s instructions for the use
of two particular statutory CXs: CX2 and CX3. Under the statute,
BLM may use CX2 when a well will be drilled on a location or
well pad at which drilling has occurred within five years prior to
the date of spudding the well. The IM provides that CX2 may
only be used when the specific location or well pad was analyzed
in an existing activity-level or project-specific environmental as-
sessment (EA) or environmental impact statement (EIS). Under
the statute, BLM may use CX3 when a well will be drilled in a
field for which an approved land use plan or environmental docu-
ment prepared pursuant to NEPA analyzed drilling as reasonably
foreseeable, if the document was approved within five years of
spudding the well. The IM requires that the NEPA document be
an activity-level or project-specific EIS or EA. IM 2010-118 is
effective immediately.
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NEW  VENTING AND FLARING REGULATIONS FOR OUTER

CONTINENTAL SHELF OPERATIONS

The Minerals Management Service (MMS) issued final rules
that completely rewrite the regulations at 30 C.F.R. part 250 sub-
part K regarding oil and gas operations in the Outer Continental
Shelf (OCS). The final rules are designed to address issues such
as production rates, burning oil, and venting and flaring natural
gas. The final rules eliminate most restrictions on production rates
and clarify the limits on the amount of natural gas that can be
flared or vented. The rules became effective May 19, 2010. 75
Fed. Reg. 20,271 (Apr. 19, 2010) (to be codified at 30 C.F.R. part
250). The primary purpose of the new final rules is to establish
criteria for oil and natural gas production to ensure the conser-
vation and appropriate development of these natural resources.
For example, the regulations establish the criteria for natural gas
flaring and venting and set limits on the time that natural gas may
be flared or vented. The MMS regulates air quality under the
authority of the Clean Air Act for areas in the Gulf of Mexico
located west of 87.5° longitude and the Environmental Protection
Agency has the authority for air quality elsewhere on the OCS.
The new regulations were developed in conjunction with the En-
vironmental Protection Agency.

The new OCS regulations generally prohibit flaring or venting
of natural gas except in certain situations or as approved by the
MMS regional supervisor. The occasions when natural gas may
be flared or vented without prior approval include (1) when the
gas is lease-use gas or is used as an additive necessary to burn
waste products such as hydrogen sulfide; (2) during the restart of
a facility that was shut down because of weather conditions such
as a hurricane; (3) during the blow down of transportation pipe-
lines downstream of the royalty meter; (4) during the unloading or
cleaning of a well, drill-stem testing, production testing, other
well-evaluation testing, or the necessary blow down to perform
these procedures; (5) when properly working equipment yields
flash gas from storage vessels; (6) when the equipment works
properly but there is a temporary upset condition; and (7) when
the equipment fails to work properly, including equipment main-
tenance and repair, or when the operator is required to relieve
system pressures. The new regulations complete a rulemaking
process that was initiated in March 2007.

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS SUPREM E COURT CONFIRM S EM INENT DOM AIN

POW ER OF PRIVATELY OW NED GAS GATHERING COM PANIES

Arkansas has sparse statutory law regarding condemnation for
construction of pipelines not operated by public utilities. Arkansas
Code Ann. § 23-15-101 merely provides: “All pipeline companies
operating in this state are given the right of eminent domain and
are declared to be common carriers, except pipelines operated for
conveying natural gas for public utility service.”

In Linder v. Arkansas Midstream Gas Services Corp., No.
09-705, 2010 WL 841119 (Ark. Mar. 11, 2010), the Arkansas

Supreme Court upheld the constitutionality of that statutory pro-
vision against constitutional challenge. The facts of the case in-
volved a pipeline, constructed by a gas gathering affiliate of a
well’s operator, intended to transport gas from the well to a point-
of-sale on an interstate pipeline. The appellant (landowner) argued
that the pipeline’s purpose was essentially private and thus could
not constitutionally be accomplished by eminent domain. The
Arkansas Supreme Court affirmed a trial court holding that upheld
and applied the above statute. The distinction between public and
private use is not whether the public actually uses the condemned
interest. Rather, the use is “public” if the public has a legal right
to use the right-of-way. Thus, by declaring the pipeline companies
to be common carriers, the statute satisfied the “public use” re-
quirement. The court warned that if Arkansas Midstream or its
successors ever denies access to others having occasion to use the
pipeline, the condemnation will be revoked. Id.

ARKANSAS COURT OF APPEALS FOLLOW S PRIOR DECISIONS,
AFFIRM S APPLICATION OF DUHIG RULE

Arkansas’ version of the so-called Duhig Rule is dependent
upon the primacy of a deed’s warranty of title over inconsistent
language of reservation or exception. The Arkansas Supreme Court
adopted the Duhig Rule for warranty deeds in the 1985 case of
Peterson v. Simpson, 286 Ark. 177, 690 S.W.2d 720 (Ark. 1985).
In an earlier 1985 case, Hill v. Gilliam , 284 Ark. 383, 682 S.W.2d
737 (Ark. 1985), the court declined to apply the Duhig Rule to a
quitclaim deed. In Mason v. Buckman, 2010 Ark. App. 256 (Ark.
Ct. App. 2010) (reh’g denied Apr. 21, 2010) (unpublished), the
appellants argued that the words “1/2 of mineral rights with power
to mine reserved” manifested the grantor’s intent to reserve his
one-half mineral interest, in addition to a previously reserved one-
half interest owned by a prior owner. Id. at *1. The Arkansas
Court of Appeals held otherwise because of the Duhig principle
adopted by the state supreme court in Peterson. Id. at *3. The
appellant also argued that since the warranty deed at issue in this
appeal was executed in the 1940s, long before the 1985 Peterson

decision, it was not subject to the Duhig Rule. The court of ap-
peals rejected that argument, as well. Indeed, as the court of ap-
peals observed, the very warranty deed construed in Peterson was
executed in 1948. Id. at *4.

AM BIGUOUS LANGUAGE EXCEPTING PRIOR M INERAL

RESERVATIONS RESULTS IN REM AND TO DETERM INE

INTENT; EXCEPTION DEEM ED EVIDENCE OF GRANTORS’
INTENT TO RETAIN INTEREST

Deltic Timber Corp. v. Newland, 2010 Ark. App. 276 (Ark.
Ct. App. 2010) involved common deed exception language applied
to somewhat unusual facts. A tract was conveyed to the appellee’s
parents, the Batsons, by a deed in which its grantors reserved a
now-expired 20-year term mineral interest in an undivided three-
eighths of the mineral estate. The Batsons thus received the sur-
face and a five-eighths possessory mineral interest along with a
three-eighths vested remainder in the minerals, vesting at the
expiration of the reserved 20-year term interest.

Subsequently, still within the 20-year term, the Batsons con-
veyed the tract to appellant, Deltic Timber Corp. (Deltic), by a
warranty deed containing the following exception language: “Ex-
cepting all prior, valid reservations and/or conveyances of record
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of oil, gas and other minerals. . . .” Id. In the litigation, Deltic con-
tended that this language excepted only the 20-year term mineral
interest, while the Newlands argued that the Batsons had also
reserved the vested remainder to themselves. Both parties sought
summary judgment as to the objective meaning of the exception
language. The trial court granted summary judgment to the New-
lands.

The Arkansas Court of Appeals reversed the trial court’s
ruling. However, rather than ordering judgment for appellants, the
appeals court remanded for a trial to determine the parties’ sub-
jective intent. The court of appeals found the quoted exception
language to be ambiguous, as applied to the three-eighths vested
remainder owned by deed’s grantors, a result not suggested by
either party, both of whom had contended that unambiguous lan-
guage favored their position. Id.

Somewhat surprisingly, the appeals court opinion concluded
that the deed’s grantors “clearly intended to retain some interest,
as there is no other reason to include an ‘excepting’ clause. . . .”
Id. That conclusion appears to ignore an obvious reason for em-
ploying such language, which is to limit the grantor’s warranty of
title.

Appellant’s petition for review by the Arkansas Supreme Court
is pending.

ARKANSAS SUPREM E COURT DENIES REVIEW  OF

PREVIOUSLY REPORTED DECISION VOIDING SEVERED

M INERAL TAX FORFEITURE

Selrahc Limited Partnership v. SEECO, Inc., 2009 Ark. App.
865 (Ark. Ct. App. 2009) was discussed in Vol. XXVII, No. 1
(2010) of this Newsletter. In that case the Arkansas Court of Ap-
peals followed consistent Arkansas caselaw, voiding an ad valorem
tax forfeiture of a severed mineral interest for failure of the county
tax assessor to subjoin the mineral assessment to the surface as-
sessment of the same land. The court of appeals also refused to
retroactively apply 1985 legislation permitting separate assess-
ments of surface and mineral interests. In a per curiam order is-
sued April 15, 2010, the Arkansas Supreme Court denied, without
opinion, Selrahc’s petition for review of the court of appeals’ de-
cision.

C A L I F O R N I A  —  M I N I N G

D O N O V A N  C .  C O L L I E R

B R E N T  M C M A N I G A L

—  R E P O R T E R S  —

CALIFORNIA SUPREM E COURT CLARIFIES THE APPROPRIATE

ENVIRONM ENTAL BASELINE UNDER CEQA  FOR

M ODIFICATIONS TO PERM ITTED OPERATIONS

In Communities for a Better Environment v. South Coast Air

Quality Management District, 226 P.3d 985 (2010), the Cali-
fornia Supreme Court held that the environmental baseline against
which to measure the impact of an expansion to an existing facil-
ity is the amount of pollution from current operations, and not
hypothetical conditions resulting from permitted maximum opera-
tions. 226 P.3d at 993. The case involved the modification of an

existing ConocoPhillips Company oil refinery to permit the pro-
duction of a low sulfur diesel fuel, to respond to federal and state
regulations. The South Coast Air Quality Management District
(SCAQMD), acting as lead agency, approved the modification of
the existing ConocoPhillips facility.

SCAQMD prepared a negative declaration for the expansion
under the California Environmental Quality Act (CEQA). The neg-
ative declaration established the environmental baseline for air

xemissions, specifically NO , based on the maximum permitted
emissions for the existing refinery, and not the actual emissions
occurring at the time of environmental review. The refinery’s per-
mits allowed for the maximum operation of specific boilers that

xestablished the maximum permitted NO  emissions; however, the
boilers were not all used at maximum capacity during normal
operations. By utilizing the maximum permitted emissions as the
baseline, the negative declaration concluded that the facility modi-
fications would not result in a significant impact because emis-
sions would not exceed permitted maximum emissions. The court
found that the baseline selected by SCAQMD did not reflect the
“existing physical conditions in the affected area.” Id. at 993-94.
The court focused on the plain language of Cal. Nat. Res. Code
§ 15125(a), which provides that the environmental baseline will
normally constitute the physical environmental conditions as they
exist at the time the environmental analysis is commenced. The
court ruled that the Air District erred when it used the maximum
permitted output of the plant rather then measuring and using the
actual emissions. The court in its ruling stated that using hypo-
thetical, allowable conditions as a baseline will not inform the
decision makers and the public of the project’s significant envi-
ronmental impacts, as CEQA mandates. 226 P.3d at 997. The
court distinguished prior cases that upheld the use of maximum
permitted operation levels as the appropriate baseline because
those cases dealt with the modification of an existing project,
where the ConocoPhillips facility modification represented a new
project.

While the court found that a facility’s maximum permitted
output is not the appropriate baseline when analyzing the impacts
of facility modification, it did not provide guidance on the proper
method for determining the baseline when the existing facility
has operational fluctuations that impact emissions. An operator
expanding an existing mining facility that has operational fluctua-
tions will have to carefully work with their local jurisdiction to
develop a methodology to document and evaluate the current op-
erations when developing the environmental baseline.

CALIFORNIA COURT OF APPEALS REQUIRES THAT EIRS

 PROVIDE FOR M ITIGATION OF GREENHOUSE GAS EM ISSIONS

The California Environmental Quality Act (CEQA) requires
that a project’s impacts to the environment be mitigated and that
the mitigation measures include specific and mandatory perfor-
mance standards. The difficulty associated with meeting this re-
quirement in the context of greenhouse gas emissions became
apparent during the preparation of an environmental impact report
(EIR) by the City of Richmond for a modification to an existing
oil refinery that would permit the refinery to process additional
grades of crude oil. At the time the EIR was being prepared, state
and local jurisdictions were working on the development of reg-
ulatory guidance concerning the analysis and mitigation of green-
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house gas emissions under CEQA. Recognizing the lack of formal
guidance, the EIR included a mitigation measure that required the
refinery to prepare a plan to achieve a complete reduction of the
maximum estimated greenhouse gas (GHG) emission from the
project. The plan was to be prepared within one year of project
approval and had to be adopted by the Richmond City Council.

In Communities for a Better Environment v. City of Richmond,
108 Cal. Rptr. 3d 478 (Cal. Ct. App. 2010), the California Court
of Appeals, First Appellate District, invalidated the EIR, which
deferred the formulation of mitigation for GHG emissions. The
court ruled that the deferral of a measurable mitigation measure
until after project approval was inadequate. Id. at 491-92. The
court’s ruling confirms the long-standing rule that the EIR must
include analysis and mitigation that are both quantifiable and
achievable within a defined period of time.

C A L I F O R N I A  —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

LATEST CHAPTER IN M ACPHERSON’S ONGOING DISPUTE

W ITH CITY OF HERM OSA BEACH

In City of Hermosa Beach v. Superior Court, No. B218010,
2010 WL 459609 (Cal. Ct. App. Feb. 11, 2010) (unpublished),
the court of appeals, in its fourth opinion in this case, held that
Macpherson Oil Company had established that there were triable
issues of material fact and that the City of Hermosa Beach was not
entitled to summary judgment in this long-running dispute sur-
rounding the city’s alleged breach of the oil and gas lease it had
granted to Macpherson. The court found that the lease provision
requiring the lessee to obtain all required permits was both a cov-
enant on the part of the lessee and an implied condition precedent
to the lessor’s obligations under the lease. The court also held that
the city had discretion with respect to the issuance of drilling
permits, but such discretion was not unlimited and it could not
deny the permits solely on the basis of facts known at the time of
the granting of the lease. Id. at *12.

EQUITABLE EASEM ENT FOR ACCESS

In Linthicum v. Butterfield, 175 Cal. App. 4th 259 (Cal. Ct.
App. 2009), the trial court quieted title to a 66-foot-wide right-of-
way and a 12-foot-wide roadway benefiting parcels to which there
was no other means of access. The Forest Service had originally
granted a special use permit in 1947 across federal land for access
to several lots. A road was constructed and maintained in the years
after the original permit. The federal parcel burdened by this road
then passed into private ownership and the owner sought an in-
junction to stop the use of the road. The road users cross-claimed,
seeking to quiet title to an equitable easement. The trial court de-
nied the injunction and was upheld on appeal. The trial court
apparently visited the site in order to help it determine whether
there was any other reasonable access route. The appellate court
reviewed the criteria in California for imposing an equitable ease-
ment and concluded that the facts supported the trial court’s de-
cision. The case was remanded for further consideration of the
width of the roadway. Id. at 269.

NO COVERAGE FOR POLLUTION CLAIM

In Venoco, Inc. v. Gulf Underwriters Insurance Co., 175 Cal.
App. 4th 750 (Cal. Ct. App. 2009), the trial court granted sum-
mary judgment in favor of the insurers on a claim brought by
Venoco, Inc., the operator of a drillsite located on the grounds of
the Beverly Hills High School. Various parties brought tort claims
against Venoco alleging the oil and gas operations had caused
health problems. The appellate court upheld the trial court, finding
that the insured failed to give appropriate notice of the claim as
required by the terms of the policy, and therefore, the insurer had
no duty to defend or indemnify the insured in the underlying cases
against Venoco.

UNRECORDED OIL INTEREST M AY GIVE RISE TO CLAIM

In 1966, Van der Aarde acquired an interest in an 800-acre
oil and gas lease in the Cat Canyon oilfield in Santa Barbara
county. He then conveyed his interest to Loma Linda University
(LLU). LLU assigned “500,000 barrels of crude oil reserves” from
such interest to Killingbock and Killingbock later assigned one-
half of his interest to Fadale. Apparently neither Killingbock’s nor
Fadale’s assignment was ever recorded. (Although not clearly
stated in the court of appeals opinion, there is a suggestion that
perhaps LLU was acting as a trustee and did not have the right to
convey the oil interest to Killingbock.) B.E. Conway Energy, Inc.,
eventually acquired the working interest in the lease. In 2006,
Killingbock’s and Fadale’s widows attempted to sell their inter-
ests to Conway who rejected the offer and noted that it already
owned all of the lease.

Killingbock’s and Fadale’s widows asserted fraud-based claims
against LLU and the former operator. In Killingbock v. Loma

Linda University, No. B210578, 2009 WL 2916423 (Cal. Ct. App.
Sept. 14, 2009) (unpublished), the appellate court held that the
four-year statute of limitations was tolled until the fraud or mis-
take has been discovered by the injured party. Id. at *3. Whether
there was, in fact, fraud is a question of fact to be determined at
trial. The claims against the former operator were dismissed since
no specific instances of misconduct were alleged against him.
Conway, the current working interest owner, was apparently not
a party to the action.

PAYM ENT OF CIVIL PENALTIES AND CHARGES

SB 571 added section 3724.32 to the Cal. Public Resources
Code, and authorized the State Oil and Gas Supervisor to deny
approval of proposed well operations by any operator who has not
paid civil penalties or fees previously assessed against such opera-
tor. 2009-4C Cal. Adv. Legis. Serv. 561 (Deering).

M ECHANICS’ LIENS

AB 457 amended Cal. Civil Code §§ 3084 & 3146 and
changed certain details of the law governing mechanics liens,
documentation, and practice. 2009-3 Cal. Adv. Legis. Serv. 428
(Deering).
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Editor’s Note: The following cases and legislation are
from 2008, but were not previously reported.

CALIFORNIA COURT OF APPEAL AFFIRM S RIGHTS OF OIL

AND GAS LESSEE TO ACCESS AND OPERATE WELL

In Signal Hill Petroleum, Inc. v. King, No. B200238, 2008
WL 4615940 (Cal. Ct. App. Oct. 20, 2008), the California Court
of Appeal affirmed the right of an oil and gas lessee to access and
operate its well despite the surface interest owner’s efforts to pre-
vent such access. In an appeal from a summary judgment motion,
the court upheld the governing agreement’s clause, which gave the
operator of the mineral estate, Signal Hill Petroleum, an easement
“to use as much of the surface of the land within the Unit Area . . .
to conduct any oil and gas operations thereon as Working Interest
Owners may deem necessary for reasonable Unit Operations. . . .”
Id. at *3. The court held that the mineral estate is the dominant
estate and that the surface interest owner, Charles King, did not
have a right to block the oil and gas lessee from operating its well
by refusing to remove dirt, debris, and construction materials. Id.

The court also rejected King’s allegations that the original
lease barred Signal Hill Petroleum from accessing the well after
the well had become idle. The court agreed with Signal Hill Petro-
leum that the original lease had been modified by a subsequent
agreement and that, therefore, the original lease’s habendum clause
was no longer applicable. The habendum clause in the original
lease allowed for continuation of the oil and gas lease only as long
as the well was producing oil and gas in quantities deemed paying,
and stipulated that the lessee would pay a percentage of the pro-
ceeds received from the sale of oil produced by the well. The sub-
sequent unit agreement, however, stated that the royalty owners
and working interest owners would receive a fractional share of
unit production regardless of whether the owner’s individual well
was producing or idle. Id. at *4. The court found that the sub-
sequent unit agreement was in force and that its terms had been
met by Signal Hill Petroleum (i.e., it had continuously paid roy-
alties and operated the well as part of its unit operations plan).

The court also rejected several other claims advanced by
King including a claim that King had adversely possessed the
well, and another claim that Signal Hill Petroleum had abandoned
its easement. Id. at *6.

COURT OF APPEAL SAYS TRIAL COURT ERRED IN USING

SUBSTANTIAL EVIDENCE STANDARD TO REVIEW  “PLUG AND

ABANDON ORDER”

In Termo Co. v. Luther, 169 Cal. App. 4th 394 (Cal. Ct. App.
2008), the California Court of Appeal reversed a lower court’s use
of the substantial evidence standard of review in evaluating a
“plug and abandon” order that had been issued by the State Oil
and Gas Supervisor and affirmed by the Director of Conservation.
The court of appeal held that because the right in question was a
“fundamental vested right,” the lower court should have used a
full and independent standard of review and not just a substantial
evidence standard. 169 Cal. App. 4th at 404.

The court acknowledged that the determination of whether an
administrative action affected a fundamental vested right should
be decided on a case-by-case basis. In this case, the court con-
cluded that the right affected was “fundamental” because it was
economically significant, especially in light of the current econ-

omy. The court also held that the right was “vested,” in the sense
that it had been legitimately acquired or otherwise vested. Id. at
398. The court cited Fukuda v. City of Angels, 20 Cal. 4th 805,
816 (Cal. 1999), for the rule that when a fundamental vested right
is affected, courts are required to use an independent judgment
standard of review.

The court noted that the legislature could have mandated a
substantial evidence standard, but that it failed to do so. The court
cited Tex-Cal Land Management, Inc. v. Agricultural Labor Rela-

tions Board, 24 Cal. 3d 335 (Cal. 1979), for the rule that if the
legislature mandates a specific standard of review, courts are obli-
gated to follow that standard, but even then, the courts should still
review the applicable due process considerations. In this case the
court found that adequate procedural safeguards were lacking in
the administrative process: no written notice, no right to file an
answer, no requirement that the proceedings take place in accor-
dance with the Evidence Code, and no evidence standard whatso-
ever specified. For these reasons, the court reversed the judgment
and remanded for consideration under an independent judgment
standard of review. 169 Cal. App. 4th at 413.

COURT OF APPEAL REJECTS SUM M ARY JUDGM ENT RE

DRINKING WATER CONTAM INATION ON CLAIM

PRECLUSION GROUNDS

In Consumer Advocacy Group, Inc. v. ExxonMobil Corp.,
168 Cal. App. 4th 675 (Cal. Ct. App. 2008), the appellate court
reversed the lower court’s grant of summary judgment in favor of
ExxonMobil Corp. on a claim against the oil company for alleged
water contamination on the basis of a prior settlement. Because
the court found that the claims were not entirely identical, it held
that it was error for the lower court to have granted summary
judgment in favor of ExxonMobil.

A consumer group sued ExxonMobil under the Safe Drinking
Water and Toxic Enforcement Act of 1986, Cal. Health & Safety
Code §§ 25249.5 et seq., alleging that the oil company had al-
lowed benzene, toluene, and lead to leak into the drinking water
supply. The prior complaint had only dealt with benzene and tol-
uene contamination. The court held that although the elements of
res judicata were satisfied with regard to the benzene and toluene
allegations, they were not met with regard to the charge of lead
contamination. To clarify for the trial court, in remanding the case,
the court explained that the prior settlement would have precluded
the present complaint under primary right theory with regard to
the benzene and toluene claims because the primary right affected
in those allegations was identical, and the settling group provided
constitutionally adequate representation and satisfied the privity
requirement for claim preclusion. Even though the public was not
named as a party to be bound in the settlement agreement, the
agreement provided for remedial measures instead of cash pay-
ments for the settling group. Therefore, the group involved in the
previous settlement had adequately represented the general public’s
interests and not just its own. Furthermore, the consumer group
bringing this suit did not have individual property at stake. Hence,
were it not for the fact that the present claim introduced the issue
of lead contamination, summary judgment would have been cor-
rect. However, since the primary right was not identical in its
entirety, the prior settlement did not stand as a bar to the second
suit. 168 Cal. App. 4th at 689.
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SPECIFIC PERFORM ANCE UPHELD

In Real Estate Analytics, LLC v. Vallas, 160 Cal. App. 4th 463
(Cal. Ct. App. 2008), the court held that real property is unique
and upheld Cal. Civil Code § 3387, which creates a presumption
that money damages are an inadequate remedy for breach of a
non-residential real property purchase and sale agreement, and
that the remedy of specific performance would be available to the
buyer unless the seller could prove that substantially similar prop-
erty is immediately available for purchase on comparable terms.
160 Cal. App. 4th at 474-75.

RIGHTS OF HOLDER OF EXCLUSIVE EASEM ENT

Gray v. McCormick, 167 Cal. App. 4th 1019 (Cal. Ct. App.
2008), held that the holder of an exclusive access easement could
assert the right to use all of the burdened estate, even to the ex-
clusion of the owner of the servient tenement. Cal. Civil Code
§ 806 (providing that the terms of the grant should determine the
extent of a servitude) and an examination of the terms of the
granting instrument lead to the conclusion that the owner of the
encumbered land could not make use of the easement’s surface.
167 Cal. App. 4th at 1024. Lessors in oil and gas leases should
consider expressly reserving the right to use the surface for any
purpose not inconsistent with the oil and gas lessee’s use of the
surface.

OIL SPILL CONTINGENCY REGULATIONS AM ENDED

Through a series of amendments enacted on September 29,
2008, to the Lempert-Keene-Seastrand Oil Spill Prevention and
Response Act, California conducted a major overhaul of the state’s
oil spill prevention and response programs. California amended
the Lempert-Keene-Seastrand Oil Spill Prevention and Response
Act, Cal. Gov’t Code §§ 8670.1 et seq. See 2008-6A Cal. Adv.
Legis. Serv. 47 (Deering). The amendments covered (1) changes
to the state’s contingency plan for oil spills; (2) changes to lia-
bilities and penalties; (3) plans to classify some waters as en-
vironmentally sensitive; (4) changes to reporting standards; and
(5) changes in the regulation of oil production facilities to be im-
plemented by the Division of Oil, Gas, and Geothermal Resources
(DOGGR).

The amendments affected the state’s oil spill contingency plan
in three principal areas. First, an alternative procedure was speci-
fied for officials other than the state administrator for oil spill
response to monitor drills. Prior to the amendment, the admin-
istrator, acting at the discretion of the Governor, was the only
official empowered to carry out announced and unannounced
drills. Under the amendment, the U.S. Coast Guard and other
qualified public agency officials are allowed to carry out and
evaluate drills. Furthermore, the owners or operators of a vessel
or marine facility are allowed to provide for an independent drill
monitor to evaluate drills. This independent monitor is then re-
quired to submit the evaluation to the administrator, who then
determines whether the drill satisfies the requirements of the act.

Second, the amendments provided that, in addition to the
existing requirements that marine facilities and vessels prepare
and implement an oil spill contingency plan (approved by the ad-
ministrator), marine facilities and vessels are required to include
training and drills on all elements of their plan at least annually

and subject all elements of the plan to a drill at least once every
three years.

Third, requirements were enhanced for rating particular oil
spill response organizations (OSROs). Prior to the amendment,
OSROs apply to the administrator for a rating of their response
capabilities. The amendment required OSROs to demonstrate that
they can actually deploy the response resources required to meet
the applicable provisions of an oil spill contingency plan in which
the OSRO is listed. The amendment also required that each rated
OSRO satisfactorily complete an unannounced drill prior to being
granted renewal or reinstatement of a revoked or suspended rating.

The amendments also adjusted provisions regarding contain-
ment, cleanup, and removal requirements for oil discharges, and
liability for damages caused by oil spills. The amendments ex-
panded administrative and civil penalties to include inland spills.
The amendments increased the administrative and civil penalties
for spills in marine waters.

The amendments included requirements having to do with the
response to oil spills in environmentally sensitive areas and the
effect of oil spills on commercial fishing. The amendments en-
hanced the requirements for mapping environmentally and eco-
logically sensitive areas by requiring a prioritization of the areas,
a plan for protection actions to be taken in the event of an oil spill
in those areas, and a program for testing protection strategies for
each of the priority areas. The amendments introduced a host of
new testing and response requirements for assessing and deter-
mining the potential danger from consuming fish taken from areas
near a spill or discharge.

The amendments also enhanced local participation in state
response plans and added reporting requirements for parties re-
sponsible for oil spills. They introduced a new program by which
the administrator for oil spill response may authorize a local spill
response manager to train and certify volunteers to assist in spill
response situations. Additionally, the local spill response man-
agers are required to participate in all drills upon the adminis-
trator’s request and generally cooperate with the administrator in
the event of an oil spill in a manner consistent with the area
contingency plan.

California also enacted amendments increasing the reporting
responsibilities for parties responsible for oil spills. Prior to the
amendments, regardless of intent or negligence, a party respon-
sible for the discharge of oil into marine waters was responsible
for reporting the spill immediately to the Office of Emergency
Services, which then notified all of the appropriate state officials.
The amendments provided that in addition to the initial reporting
requirements for parties responsible for a discharge, such parties
must also notify the Office of Emergency Services of any inaccu-
racies, incompleteness, or changes as to the quantity of oil disc-
harged. The Office of Emergency Services is also required to
notify the local government agencies of the discharge, thus cre-
ating a state-mandated local program.

Finally, the amendments introduced several new standards
requiring the Division of Oil, Gas, and Geothermal Resources to
prescribe regulations for minimum facility maintenance standards
for oil production facilities. The amendments introduced several
enforcement mechanisms for the new maintenance standards in-
cluding: authorizing the issuance of cease and desist orders for
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production facility operators found to be in violation of the pre-
scribed standards; empowering the Division to issue a facility bond
for the life-of-the-well or life-of-the-production facility for opera-
tors who have a history of violating regulations; criminal penalties
for violations of the law; and an increase in the maximum civil
penalties for violations of laws and regulations related to oil and
gas wells to $25,000.

The amendments also made it a crime to knowingly make a
false or misleading marine oil spill report to the Office of Emer-
gency Services. Previously the only criminal liability with regard
to reporting was for failure to respond.

INCENTIVES FOR EXPLORATION AND DEVELOPM ENT OF OIL

RESERVES IN TIDELANDS AND SUBM ERGED OIL LANDS IN

LONG BEACH

California enacted AB 2165 providing for financial incen-
tives for contractors to explore for and develop additional oil
reserves beneath tidelands and submerged oil lands in specified
parcels in the Wilmington Oil Field in Long Beach. 2008-5 Cal.
Adv. Legis. Serv. 351 (Deering). The law provides for a revenue-
sharing plan between the state, the City of Long Beach, and the
contractor who develops the oil reserves.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

M OTIONS FOR SUM M ARY JUDGM ENT DENIED IN CASE

INVOLVING ACCOM M ODATION DOCTRINE, COLORADO

STATUTES REGARDING ACCOM M ODATION AND DEED

LANGUAGE

In Greeley-Rothe LLC v. Anadarko E & P Co. LP, Civ. No.
08-cv-00401-MSK-BNB, 2010 WL 1380365 (D. Colo. Mar. 31,
2010), the court denied motions for summary judgment that had
been filed by both plaintiffs and defendants. The court found there
were genuine disputes as to material facts, so summary judgment
could not be entered. This is a federal district court case interpre-
ting Colorado law. The case raised interesting issues regarding the
interaction of the common law accommodation doctrine, two rel-
atively new Colorado statutes regarding accommodation, the pro-
visions in the deed severing the mineral interest, and provisions
in the Anadarko oil and gas lease. Another defendant, Unioil, Inc.,
had also filed a motion to dismiss the claims against it for lack of
standing, because it held permits to drill, but had not drilled on the
lands. The court denied Unioil’s motion to dismiss for lack of
standing, finding that because Unioil held permits to drill, there
was the possibility of a particularized injury sufficient for pur-
poses of standing. Id. at *3.

The plaintiffs in this case owned surface rights to the property
and Anadarko owned the mineral rights. The deed in which the
mineral rights were reserved and severed from the surface in-
cluded a provision that the owner of the mineral rights reserved
“the right to use so much of said land as may be convenient or
necessary . . . for the convenient and proper operation of such
prospect places, mines, and for roads and approaches thereto or

for removal therefrom of . . . coal, mineral, machinery or other
material.” Id. at *2. Anadarko leased the mineral rights, and the
lease provided that no well could be drilled on the lands until the
consents of the surface owners had been obtained under written
instruments satisfactory to lessor.

The plaintiffs were using the surface of the property for agri-
cultural purposes. They had begun the process of rezoning the
property but the rezoning was not complete. Defendant Noble
Energy Production, Inc. had drilled six vertical wells. Both Noble
and Unioil held permits to drill additional wells. Noble and Unioil
both offered to drill the wells directionally if the plaintiffs paid
the difference in costs pursuant to Colo. Rev. Stat. §§ 24-65.5-101
to -105. The plaintiffs declined to pay this additional cost to have
the wells drilled directionally.

The plaintiffs sought an award of damages for past vertical
drilling and an injunction requiring future directional drilling. The
defendants moved for summary judgment on these claims, but the
court found that summary judgment could not be entered because
there were genuine issues of material fact. The court discussed
Colorado’s common law of accommodation and quoted from
Gerrity Oil & Gas Corp. v. Magness, 946 P.2d 913 (Colo. 1997),
including language from the Gerrity case that mineral owners must
“accommodate surface owners to the fullest extent possible con-
sistent with their right to develop the mineral estate.” Greeley-

Rothe, 2010 WL 1380365, at *5 (quoting Gerrity, 946 P.2d at
927). The court stated that in a common law claim, plaintiffs bear
the burden of proof. The court also addressed Colo. Rev. Stat.
§ 34-60-127, promulgated in 2007, a statute that the court de-
scribed as codifying at least part of the accommodation doctrine.
The court noted that under the statutory provision, plaintiffs have
the burden of coming forward with an initial showing. The court
found that the 2007 statute did not displace the common law
accommodation doctrine and that the plaintiffs could seek relief
under either doctrine. Greeley-Rothe, 2010 WL 1380365, at *6.

As to the question of whether claims under the accommo-
dation doctrine were precluded by the deed, the court found that
the language in the deed expressly provided for use of the surface,
but that this did not preclude application of the accommodation
doctrine under the statute because the statute still required an
operator to accommodate the surface owner. The court found that
the existence of a contractual provision regarding the use of the
surface provided the standard of care by which the defendants’
actions will be judged. The court found there were genuine issues
of fact, “namely, whether vertical drilling was necessary for the
‘convenient and proper’ use of the land to develop the mineral
rights or whether directional drilling could have been utilized such
that the surface area used by the mineral owner was lessened.” Id.

The court applied the same reasoning to the common law
doctrine and found there were genuine issues of material fact. As
to Colo. Rev. Stat. § 24-65.5-101, the court found it was unclear
what documents had been submitted by the plaintiffs regarding
rezoning and what the documents were intended to do. The court
found there was, therefore, a question as to whether the rezoning
applications were “applications for development.” Under Colo.
Rev. Stat. §§ 24-65.5-101 to -105, for “qualifying surface devel-
opment,” the court stated that this statute displaced the accom-
modation doctrine and required that the surface owner pay for the
extra cost of directional drilling. A “qualifying surface develop-
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ment” is a development larger than 160 acres for which an “ap-
plication for development” has been made. Greeley-Rothe, 2010
WL 1380365, at *6. The court found that summary judgment
could not be entered on the question of whether the property was
a qualifying surface development. Finally, the court found that
there was a material question of fact as to whether the surface
owner was intended to be a direct, not incidental, beneficiary of
the lease. Id. at *8.

CLASS CERTIFICATION UPHELD IN CLASS ACTION

INVOLVING WELD COUNTY ROYALTIES

In Patterson v. BP America Production Co., No. 09CA1943,
2010 WL 547644 (Colo. Ct. App. Feb. 18, 2010), on an inter-
locutory appeal, the Colorado Court of Appeals upheld the district
court’s certification of the class in a class action regarding royalty
payments. The case involves royalties paid by Amoco Production
Company (Amoco) prior to 1998. There is an issue as to whether
the statute of limitations had been equitably tolled by BP’s alleged
fraudulent concealment of its use of the netback method. Id. at *2.
The division orders used by Amoco at the time provided that
deductions would be made for compression, transportation, and
making the gas merchantable. BP argued that, on the issue of fraud-
ulent concealment, each owner would need to present individu-
alized evidence of actual ignorance and reliance and that therefore
class certification was inappropriate. The court found that Colo-
rado Rules of Civil Procedure 23(b)(3) allows these elements of
fraudulent concealment to be inferred from circumstantial evi-
dence. 2010 WL 547644, at *8. Therefore, the court upheld the
district court’s certification of the class.

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

P E T E R  G .  B A R T O N

—  R E P O R T E R S  —

IDAHO COAL PLANT HOLDS FIRST STATE AIR PERM IT IN THE

2UNITED STATES W ITH ENFORCEABLE CO  LIM ITS

A voluntary agreement has been reached on a revised air
quality permit that incorporates limits on carbon dioxide emis-
sions from a proposed “clean-coal” gasification fertilizer produc-
tion facility in Power County, Idaho. This is the first air quality

2permit in the United States with enforceable limits on CO . Cur-
2 rently, CO is not a regulated air pollutant, although efforts are

underway at the federal level to regulate greenhouse gas emissions
2including CO .

An earlier version of the permit issued by the Idaho Depart-
ment of Environmental Quality (DEQ) in February 2009 did not

2 include limits on CO emissions from the facility. The Sierra Club
and the Idaho Conservation League challenged the permit and,
under the resulting settlement, the developer, Southeast Idaho En-

2 ergy, LLC (Southeast), asked DEQ to add the CO limit as a con-
2dition to the permit. DEQ agreed to include the enforceable CO

limit in the permit but stated that DEQ does not intend to include
greenhouse gas emissions limits in future air quality permits until
federal regulations have been finalized.

The final permit requires the plant to reduce its potential
2CO  emissions by 58% to 756,000 tons per year. For the first

five years, if Southeast is not otherwise in compliance with the
2required CO  limits, the plant must satisfy the obligation by

purchasing carbon offsets. After the five-year period, emissions
above the limit must be captured and sequestered. Final Permit,
available at http://www.deq.idaho.gov/air/permits_forms/ptc_
final/se_idaho_energy_power_county_ptc_1109_permit.pdf.
Statement of Basis, available at http://www.deq.idaho.gov/air/
permits_forms/ptc_final/se_idaho_energy_power_county_ptc_
1109_statement.pdf.

U.S. FISH AND W ILDLIFE SERVICE PROPOSES DRAM ATIC

EXPANSION OF BULL TROUT CRITICAL HABITAT

On January 14, 2010, the U.S. Fish and Wildlife Service
(FWS) proposed a large expansion of areas to be deemed critical
habitat for the bull trout. See 75 Fed. Reg. 2270 (Jan. 14, 2010).
Bull trout, a threatened species under the Endangered Species
Act (ESA), 16 U.S.C. §§ 1531–1544, range throughout the Co-
lumbia River and Snake River basins, extending east to headwater
streams in Idaho, Montana, Oregon, and Canada. FWS considers
the “decline of bull trout populations to be primarily due to habitat
degradation and fragmentation, blockage of migratory corridors,
poor water quality, past fisheries management practices, impound-
ments, dams, water diversions, and the introduction of nonnative
species.” 75 Fed. Reg. at 2272.

In 2005, FWS designated certain areas as critical habitat for
the bull trout in accordance with the ESA. Following the filing of
a 2006 lawsuit, FWS agreed to revise its 2005 rule. Id. at 2273.
See Alliance for the Wild Rockies, Inc. v. Allen, No. 04-1813-JO,
2009 WL 2015407 (D. Or. July 1, 2009). The January 14, 2010,
proposed rule is the result. The proposal would dramatically ex-
pand the proposed critical habitat to approximately 23,000 miles
of streams and 533,000 acres of reservoirs and lakes. The states
primarily affected are Idaho and Montana, with lesser impact in
Nevada, Oregon, and Washington.

Critical habitat designations identify habitat areas that pro-
vide essential life-cycle needs for the species, based on the best
scientific data available. Under section 3 of the ESA, “critical hab-
itat” is defined as

(i) the specific areas within the geographical area oc-
cupied by the species, at the time it was listed [under the
ESA], on which are found those physical or biological
features (I) essential to the conservation of the species
and (II) which may require special management consid-
erations or protection and (ii) specific areas outside the
geographical area occupied by the species at the time it
was listed, . . . upon a determination . . . that such areas
are essential for the conservation of the species.

16 U.S.C. § 1532.

FWS concluded that its previously designated areas were
inadequate to ensure the conservation of the species and so pro-
posed a greater proportion of occupied habitat and more unoccu-
pied habitat for protection in areas where bull trout have demon-
strated less resiliency, redundancy, and representation. 75 Fed.
Reg. at 2281. A primary consideration was to restore connectivity
among bull trout populations. FWS avoided including developed
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areas, such as lands covered by buildings, pavement, and other
structures, because they believe that such lands “lack physical and
biological features essential for bull trout.” Id.

EPA  STRENGTHENS SUPERFUND CLEANUP PLAN

FOR FERTILIZER PLANT

In an amended Record of Decision released January 26, 2010,
the U.S. Environmental Protection Agency (EPA) has modified
the cleanup plan for a fertilizer-processing plant owned and oper-
ated by the J. R. Simplot Company near Pocatello, Idaho. The
changes to the Simplot facility, known as the Don Plant, are ex-
pected to reduce pollution in the Portneuf River, improve water
quality in the Snake River and American Reservoir downstream,
and protect the area’s groundwater.

Phosphorus acts as a fertilizer, causing explosive aquatic
weed growth and choking algae in waterways during the warmer
months. This runaway plant growth robs the water of life-sup-
porting oxygen needed by fish, insects, and other aquatic life. Re-
cent studies have revealed that more than 80% of the phosphorus
entering the lower Portneuf River comes from the Don Plant. EPA
estimated that 1,200 pounds of phosphorus per day enter the river
from the plant’s slurry waste pile and that phosphorous levels in
the Portneuf River downstream from the facility are 10 times their
targeted level. Under the Final Interim Record of Decision
Amendment, available at http://www.epa.gov/region10/pdf/sites/
emichaud/simplot_iroda_01_2010.pdf, Simplot must make some
fundamental changes at the Don Plant, including

• identifying phosphoric acid in groundwater as a “con-
taminant of concern”;

• characterizing all contamination sources at or near the
plant;

• developing and implementing a verifiable plan to control
all sources of phosphorous contamination;

• installing a high-density polyethylene liner on top of
the gypsum stack to minimize process water infiltration
through the gypsum stack and into groundwater; and

• continuing the development, operation, maintenance, and
augmentation of the groundwater extraction system to
address those areas where arsenic and phosphorus con-
centrations remain above cleanup standards or levels of
concern.

The modifications to the Don Plant, which makes fertilizer
from phosphate ore mined nearby, are estimated to cost tens of
millions of dollars. The Don Plant is on the 2,530-acre Eastern
Michaud Flats Superfund Site, where phosphate ore has been
processed since the early 1940s. See http://yosemite.epa.gov.

M I N N E S O T A  —  M I N I N G

I .  D A N I E L  C O L T O N

A L E A V A  R .  S A Y R E

—  R E P O R T E R S  —

M INNESOTA LEGISLATURE DECLINES TO PASS NEW

M INING LEGISLATION

Minnesota has some of the most progressive nonferrous me-
tallic mineral mining laws in the United States, but the pending
Environmental Impact Statement for PolyMet Mining Corp.’s
(PolyMet) proposed open pit mine for nonferrous metallic min-
erals in the Duluth Complex prompted a number of environmental
advocacy groups to mobilize against the proposed mine. “Minn.
Lawmakers Look at New Mining Restrictions,” Minneapolis Star

Tribune, Feb. 20, 2009. Describing nonferrous metallic mining as
“sulfide” or “acid rock” mining, these groups claim that any such
mining in the Duluth Complex will have unacceptable environ-
mental impacts resulting from acid mine drainage because of its
location in the watershed of the 1.25 million acre Boundary
Waters Canoe Area Wilderness.

Opponents of new mining succeeded in getting legislation
introduced in 2009 that, if passed, would have (1) prohibited the
issuance of nonferrous metallic mineral mining permits under cer-
tain circumstances; (2) defined the financial assurance required
for nonferrous metallic mineral mining; (3) increased the civil pen-
alty for nonferrous metallic mineral mining law violations, and
(4) required new rules governing such mining. S.F. No. 845/ H.F.
No. 916. More specifically, this legislation would have required
that a permit applicant establish that “the mining conditions, ac-
tivities, and practices will not require water treatment after the
mine’s closure or otherwise result in irreparable harm to signi-
ficant scientific or environmental resources.” Id. § 2a(c). More-
over, the bill would have required the Minnesota Department of
Natural Resources and the Minnesota Pollution Control Agency
to consult to determine the amount of financial assurance required
of the operator of a nonferrous metallic mineral mining operation
and to ensure that the amount was sufficient to cover the cost of
closure and post-closure maintenance and corrective actions. Id.
§ 6(2). Finally, violations could have led to a penalty of $10,000
for each day of the continued failure to comply––10 times higher
than those charged for the same violations at iron (ferrous) mining
facilities along the Mesabi Iron Range. Id. § 7.

By 2010, opponents of new mining decided to narrow their
focus to financial assurance requirements for mining operations.
S.F. No. 2349/ H.F. No. 2560. The proposed legislation would
have allowed few options, other than cash and cash-equivalents,
to satisfy financial assurance requirements. Id. § 4. While current
regulations prohibit the state from accepting forms of financial of
assurance that are not bankruptcy proof, widely used mechanisms,
including surety bonds and letters of credit, are permissible. Tak-
ing these options off the table, as proposed in Senate File 2439
and House File 2560, would have effectively discouraged invest-
ment by mining companies in Minnesota.

During the 2010 legislative session, the Minnesota Senate
Environment and Natural Resources Committee heard more than
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10 hours of testimony regarding the state’s existing nonferrous
regulations, the status of the Polymet environmental impact state-
ment, and the more-narrow financial assurances bill and its po-
tential impact on nonferrous metallic mineral mining and the
environment. Dan Heilman, “Minnesota State Senator Carlson
Withdraws ‘Damage Deposit’ Bill for Sulfide Mines,” Finance &

Commerce, Mar. 12, 2010. Agency staff from the Department
of Natural Resources provided copious testimony regarding the
development of the current nonferrous mining regulatory infra-
structure. They also stated their belief that the agency has suffi-
cient authority under existing regulations to protect the environ-
ment and taxpayers as it permits potential operations. In the wake
of this testimony and the information presented, the bill’s author,
Senator Jim Carlson, withdrew the proposed bill. Id. Consequen-
tly, mining companies seeking to mine nonferrous metallic min-
erals in Minnesota will not need to comply with new state re-
quirements.

THE PERFECT STORM : A  NEW  PERM ITTING REQUIREM ENT

AND INCREASED ENFORCEM ENT FOR INDUSTRIAL

STORM W ATER RUN-OFF

In 2009, almost 25% of the enforcement actions brought by
the Minnesota Pollution Control Agency (MPCA) related to storm-
water issues, and the MPCA has spent months preparing a new
Industrial Stormwater Multi-Sector General Permit (Permit), which
became effective on April 5, 2010. Permit, at 1, available at http://
www.pca.state.mn.us. Indeed, the MPCA, which has determined
that thousands of facilities failed to obtain the requisite permit
under the previous industrial stormwater program, is directing sig-
nificant resources to ensuring that industrial facilities, including
mining operations, obtain coverage under and comply with the new
Permit. In this regulatory environment, mining companies operat-
ing in Minnesota need to know whether their facilities are subject
to the new Permit, ascertain the scope of their obligations under
this Permit, and ensure that they remain in full compliance.

Mining Facilities Subject to New Permitting Requirements

The new Permit applies to 10 general categories of industrial
activities, including mining. Permit, at 4 & App. D, Table 5. These
10 categories, which are composed of specific Standard Industrial
Classification (SIC) codes, are further subdivided into 29 sectors
for which the Permit imposes sector-specific requirements. Id.
at 4, 37 & App. D. These sectors include, among others, Primary
Metals; Metal Mining (Ore Mining and Dressing); Coal Mines
and Coal Mining-Related Facilities; Oil and Gas Extraction and
Refining; and Mineral Mining and Dressing. Id. at 182-84. There-
fore, mining companies that actively engage in mining minerals
(e.g., iron, nonferrous metallic minerals, sand and gravel, and frac
sand), smelting, refining, and similar industrial activities are sub-
ject to the new permitting requirements. Id. Such facilities must
submit the requisite application materials either 60 or 120 days
after the April 5, 2010, effective date, depending on their partic-
ular mining activities and primary SIC code. MPCA, Stormwater
Program for Industrial Activity, available at http://www.pca.state.
mn.us/water/stormwater/stormwater-i.html. Notably, even those
facilities that were previously permitted must apply for the Permit
unless their stormwater discharges are authorized by an individual
NPDES/SDS permit.

Once a mining facility has obtained coverage under the Per-
mit, it may discharge stormwater consistent with the terms of
the Permit. The Permit, however, does not authorize certain dis-
charges. For example, under this Permit, a metal mining com-
pany’s “[d]ischarges that come in contact with overburden or
waste rock” are not authorized when such discharges are subject
to independent and separate effluent limitation guidelines under
the Clean Water Act. Id. at 62. Instead, the Permit only will apply
to discharges from overburden or waste rock when such discharges
are composed entirely of stormwater and do not combine with
“mine drainage” subject to effluent limitations. Id. This limited
coverage, when considered in light of the monitoring requirements
discussed below, further emphasizes the need to minimize the
exposure of overburden or waste rock to stormwater, particularly
for those facilities dealing with acid-mine drainage.

Applicable Permitting Requirements

Mining facilities that are subject to the Permit must, among
other things, prepare a Stormwater Pollution Prevention Plan
(SWPPP) that includes basic features such as spill prevention and
response procedures, a facility map, a facility assessment, and a
variety of other requirements specific to the particular mining ac-
tivity. Id. at 18-21. Additionally, mining companies must, within
12 months of the permit’s effective date, implement best manage-
ment practices to “eliminate or reduce contact or exposure of pol-
lutants to stormwater or remove pollutants from stormwater prior
to discharge from the facility.” Id. at 12. These best management
practices include simple practices, such as good housekeeping and
preventative maintenance, as well as more complex, structural
changes such as sediment/erosion control and management of run-
off (i.e., structures to divert runoff from industrial activities, in-
dustrial stormwater ponds, and infiltration devices). Id. at 12-14.
Finally, for the first time, the Permit requires mining and other
industrial facilities to monitor their discharge of stormwater to en-
sure that such discharges do not exceed benchmark values for
certain contaminants. Id. at 24. For example, active metal mining
facilities must monitor stormwater discharges for total suspended
solids, antimony, arsenic, cadmium, lead, and several other met-
als. Id. at 67-68. Significantly, while the exceedance of a bench-
mark does not constitute a violation of the Permit, the failure to
take corrective action is a violation that may expose a facility to
an enforcement action. Id. at 24. Mining facilities consequently
will need to be more diligent in evaluating their management of
stormwater discharges and incorporating such management into
their complete mine plan and regulatory compliance efforts.

While the Permit does provide an exemption for those facil-
ities that can certify that all significant materials and activities
(i.e., materials and activities with pollution potential) are protected
from precipitation and run-off by a storm resistant shelter, many
mining facilities may be unable to avail themselves of this exemp-
tion. Consequently, as a general rule, mining facilities in Min-
nesota that are not already covered by an individual NPDES/SDS
permit for stormwater discharges will be required to obtain cover-
age under the new Permit and implement the necessary opera-
tional changes to ensure compliance under the Permit’s terms.
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M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

FIFTH CIRCUIT EN BANC PANEL TO HEAR KATRINA  ISSUES

The Fifth Circuit ordered that the petition for rehearing filed
by the defendants in Comer v. Murphy Oil USA, 585 F.3d 855
(5th Cir. 2009) be heard en banc. Comer v. Murphy Oil USA, 598
F.3d 208 (5th Cir. 2010). The court has 17 seats, with a present
vacancy in one seat. It is of interest that seven judges were recused
and did not participate. They are Chief Judge Jones and Judges
King, Weiner, Garza, Benavides, Southwick, and Haynes. Previous
action in this case, in which the plaintiffs contend that oil and coal
companies, among others, caused global warming, causing Hurri-
cane Katrina, and resulting in damage to their property, has been
reported in Vol. XXIII, No. 3 (2006) and Vol. XXVI, No. 4 (2009)
of this Newsletter.

N E V A D A  —  M I N I N G

T H O M A S  P .  E R W I N

—  R E P O R T E R  —

NEVADA LEGISLATURE IM POSES ADDITIONAL FEE FOR FILING

OF NOTICE OF INTENT TO HOLD UNPATENTED M INING CLAIM S

During the 26th 2010 Special Session of the Nevada Legis-
lature, called to address Nevada’s dire financial circumstances,
the Legislature enacted Assembly Bill 6, signed into law by Gov-
ernor Jim Gibbons on March 12, 2010. AB 6, § 47 amended Nev.
Rev. Stat. § 517.230 to impose an additional fee on the filing of
a notice of intent to hold an unpatented mining claim. Nev. Rev.
Stat. § 517.230 directs the owner of an unpatented mining claim
to file a notice of intent to hold in the office of the county recorder
of the county in which the mining claim is situated. The statute
directs that the filing be completed on or before November 1 of
each year.

Before enactment of AB 6, the fee payable on filing of a no-
tice of intent for an unpatented mining claim was $10.50 per claim.
AB 6 imposes an additional fee which is based upon the number
of unpatented mining claims owned by the claim owner in the
State of Nevada. For those who own between 11 and 199 claims,
the additional fee is $70 per claim. For those who own 200 to
1,299 claims, the additional fee is $85 per claim. For those who
own 1,300 or more claims, the additional fee is $195 per claim.
AB 6, § 47(2). Those who own 10 or fewer unpatented mining
claims are exempt from the additional fee. The claim owner must
file an affidavit that states the number of unpatented mining claims
owned by the claim owner in the State of Nevada. Id. § 47(3).

The statute allows the claim owner three options for payment:
(1) payment in full on the filing; (2) payment of one-half of the fee
at the time of the filing and one-half on or before June 1 of the
following calendar year; or (3) payment in full on or before June 1
of the following calendar year. Id. § 47(1). Late payments of the

fee bear a penalty equal to 10% of the fee amount plus interest at
the rate of 1% per month or fraction of a month. Id. § 47(4).

In its consideration of AB 6 the Legislature relied upon sta-
tistics generated from the Bureau of Land Management Nevada
State Office mining claim records. The Legislature considered
a list which identified each owner of unpatented mining claims
situated in Nevada, the number of claims owned by each owner,
the fee rate applicable to each owner, and the projected new fees
payable by each owner. The Legislature did not consider that few
owners of unpatented mining claims in Nevada actually own oper-
ating mines. In fact, of the individuals and companies ranked in
the top 40 of ownership of unpatented mining claims in Nevada,
only five own operating mines. The majority of the companies
among the top 40 claim owners are junior resource companies.
The additional projected fees to be paid by these companies range
from $85,850 to $800,865. The ability of mining claim owners to
pay the additional fees and the adverse impact of this fee on in-
vestment in mineral exploration in the State of Nevada remain to
be seen.

The fees will expire on June 30, 2011, unless renewed by the
Legislature.

N E W  M E X I C O  —  M I N I N G

S T U A R T  R .  B U T Z I E R

—  R E P O R T E R  —

GENERAL M INING LAW  OF 1872  DOES NOT PREEM PT NEW

M EXICO’S EXPLORATION PERM ITTING REGIM E

The New Mexico Mining Commission (Commission) has
determined that New Mexico’s exploration permitting regime un-
der the New Mexico Mining Act of 1993, N.M. Stat. §§ 69-36-1
to -20 (1993 Act) is not preempted—either on its face or as ap-
plied by the Director of the Mining and Minerals Division (MMD)
to Ree-Co Uranium LP, a uranium exploration company—by the
General Mining Law of 1872 (1872 Law). See In re the Petition

for Review of Director’s Action, No. 09-01 (May 3, 2010) (De-
cision and Order), appeal pending. The Commission also upheld
the MMD Director’s exercise of discretion in determining appro-
priate categories of exploration permitting under New Mexico’s
multi-tier exploration permitting program.

The 1993 Act established a hardrock reclamation permitting
regime for exploration and mining projects. Under it, the Com-
mission serves as both the rulemaking body and administrative
appellate authority, while MMD administers the Commission’s
regulations. In regulations adopted in 1994, as amended, explora-
tion projects not associated with existing mining may be excluded
from permitting altogether, in the case of location work or for
disturbance of under two cubic yards per year (see N.M. Code R.
§ 19.10.3.300), or may fall within one of three separate permitting
categories, with increasing degrees of regulatory oversight. General
permits may be obtained for dry or wet operations in very nar-
rowly prescribed circumstances under N.M. Code R. § 19.10.3.301
NMAC (Rule 301). Minimal impact exploration permits may be
obtained if the operation will not exceed 1,000 cubic yards of
excavation per permit or more than five acres of other distur-
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bances, so long as several disqualifying circumstances do not apply.
N.M. Code R. §§ 19.10.3.302 & 19.10.1.7.M(2). Exploration proj-
ects deemed not eligible for a general or minimal impact permit
are permitted under the Commission’s Part 4 exploration permit-
ting regulations. N.M. Code R. §§ 19.10.4.1 to .407.

The appellant in the case, Ree-Co Uranium LP (Ree-Co),
applied for a general permit for discovery work under the 1872
Law consisting of drilling a series of 56 shallow dry borings of up
to 50 feet deep, as well as 20 drill holes up to 1,200 feet deep,
spread out across 20 to 30 acres. The MMD Director ultimately
permitted only the shallow drill holes under a general permit and
conditioned the permit by requiring Ree-Co to make a minimal
impact or Part 4 application for any deeper drilling. Ree-Co ap-
pealed, arguing (among other things) that the proposed discovery
work either qualified for New Mexico’s exclusion of location work
from the definition of exploration, or was preempted by the 1872
Law based on the theory that other claimants could win a race to
perfect competing mining claims to the same ground by making
a valid discovery of minerals while Ree-Co sought permits through
lengthy public processes required under the minimal impact and
Part 4 categories of permitting. According to Ree-Co, the maps
that it would have to disclose in the permit application and public
hearing processes would clue competing claimants in to Ree-Co’s
exploration targets, thus defeating the 1872 Law’s land tenure as-
pects and general policy of encouraging mineral development on
federal public lands.

The Commission was not persuaded by any of Ree-Co’s sev-
eral points in the appeal. First, the Commission concluded that
New Mexico’s exclusion of location work (to stake, monument,
publish, and file location notices) did not include an exclusion of
the separate discovery work needed in order to perfect a mining
claim by the discovery of a valuable mineral. Decision and Order,

Conclusions of Law ¶¶ 34-44. Second, the Commission held that
Ree-Co’s concerns over competing claimants were not valid given
New Mexico’s provisions for confidentiality of proprietary ma-
terials and the possessory rights obtained by a mining claimant
under the doctrine of pedis possessio, as the New Mexico Supreme
Court recognized in Adams v. Benedict, 64 N.M. 234, 244 (1958).
Decision and Order, Conclusions of Law ¶¶ 47 & 65. Third,
relying in part on the landmark U.S. Supreme Court preemption
case of California Coastal Commission v. Granite Rock Co., 480
U.S. 572 (1987), among other cases, the Commission rejected Ree-
Co’s field and conflicts preemption theories, concluding that New
Mexico’s exploration permitting regime did not “stand as an obsta-
cle” to the objectives of Congress under the 1872 Law. Decision

and Order, Conclusions of Law ¶¶ 51. Finally, the Commission
upheld the MMD’s authority to condition the general permit granted
for the shallow drill holes by requiring that Ree-Co separately
seek any deeper drill hole permitting under either the minimal im-
pact or Part 4 permitting categories, citing the Director’s discre-
tion and flexibility as recognized by the New Mexico Court of
Appeals in Rio Grande Chapter of the Sierra Club v. N.M. Mining

Comm’n, 2001-NMCA-047, 130 N.M. 497 (2001). Decision and

Order, Conclusions of Law ¶¶ 7.

N E W  M E X I C O  —  O I L  &  G A S

J O H N  S .  N E L S O N

—  R E P O R T E R  —

LANDOW NER HAS NO STANDING TO SUE RELATING TO

SALT WATER DISPOSAL OCCURRING BEFORE TITLE

W AS ACQUIRED

In McNeill v. Rice Engineering and Operating, Inc., 229 P.3d
489 (N.M. 2010), a prior owner of the subject land permitted the
Defendants to construct a system to dispose of salt water produced
in connection with oil and gas operations on the subject land. Dis-
posal of salt water began in 1958 and continued until 2001. Plain-
tiffs acquired the subject land in 1994, and later sued Defendants
claiming that Defendants had also used the disposal system to
dispose of salt water produced from other lands. The theories of
recovery included trespass and unjust enrichment. Plaintiffs and
Defendants settled with respect to salt water disposed of in the
system after Plaintiffs acquired the subject land, but not with re-
spect to salt water disposed of prior to such acquisition.

The New Mexico Supreme Court held that claims for trespass
and unjust enrichment belong to the party who owned the land at
the time the trespass or unjust enrichment occurred, and that such
claims do not automatically run with the title to the land. Ap-
parently there was no language in the pertinent documents that
expressly transferred the prior owners’ claims to Plaintiffs. There-
fore, Plaintiffs did not have standing to sue for trespass or unjust
enrichment with respect to salt water disposed of prior to the time
that Plaintiffs acquired the subject land. Id. at 492.

The court’s opinion could be interpreted to conflict with its
prior opinion in McNeill v. Burlington Resources Oil & Gas Co.,
143 N.M. 740, 182 P.3d 121 (N.M. 2008), which held that a
plaintiff who did not own an interest in the injured land when al-
leged negligent contamination occurred had standing to sue since
it did not discover the damage until after it acquired its interest in
the land. However, the court distinguished this 2008 holding by
noting that in the 2008 case, the contamination continued after the
Plaintiff acquired the land:

[The earlier decision] simply held that the [plaintiff] had
standing to bring suit for that continuing injury, since it
was not discovered until after the [plaintiff] acquired title
to the land. We do not believe that [the earlier] decision
resolved the question of whether a party can recover for
a trespass that occurred solely while the property was
owned by someone else. (We note that to the degree that
the trespass at issue in this appeal continued during Plain-
tiffs’ ownership of the property, Plaintiffs have recov-
ered for that trespass.)

McNeill, 229 P.3d at 494.
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N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

NORTH DAKOTA ADOPTS “AT THE WELL”  RULE FOR

CALCULATING ROYALTY

In Bice v. Petro-Hunt, L.L.C., 768 N.W.2d 496 (N.D. 2009),
the North Dakota Supreme Court joined the majority of other oil
and gas producing states in adopting the “at the well” rule, deter-
mining that a producer can deduct postproduction costs from plant
tailgate proceeds prior to calculating royalty. The court expressly
rejected the first marketable products rule which would have re-
quired Petro-Hunt, alone, to incur the costs to make the gas mar-
ketable. In a separate issue, the court also held that the “free use”
clause of the applicable leases allowed the operator to use residue
gas off the leased premises to fuel central tank batteries.

Petro-Hunt, L.L.C. owns leasehold working interests in the
Little Knife Field. It also owns the Little Knife Gas Plant which
is used to process the sour casinghead gas produced from the
Little Knife wells. The Little Knife Gas Plant removes hydrogen
sulfide and liquid hydrocarbons from the casinghead gas, thereby
making the sour gas into sweet gas, which is a usable marketable
production. The residue gas and other plant products are then sold
at or downstream of the plant tailgate. Since acquiring its interest
in the Little Knife Gas Plant and the Little Knife Field, Petro-Hunt
has paid royalty on the casinghead gas to each royalty owner on
the same basis. While the royalty clauses in each owner’s lease are
not identical, the gas royalty clauses are substantially similar and
call for gas royalty payments to be calculated based on the market
value of the gas at the well. Royalty was determined consistent
with a settlement agreement entered in the early 1980s between
Petro-Hunt’s predecessor, Gulf Oil Corporation, and a number of
the royalty owners who were plaintiffs in the present case. Id. at
500. The agreement provided that royalty for the casinghead gas
would be determined by adding all of the sources of revenue from
the sale of the gas and gas products, and subtracting from that
total certain costs associated with processing the gas. In 2001, the
royalty owners, who later received class certification, sued Petro-
Hunt, claiming that underpaid royalties were due, because Petro-
Hunt deducted post-wellhead costs incurred to render the gas mar-
ketable. Eventually, the district court granted Petro-Hunt’s motion
for summary judgment, holding that, because the gas has no discer-
nible market value at the well, commercially reasonable processing
costs can be deducted before royalties are calculated. Id. at 498.

The royalty owners argued that the North Dakota Supreme
Court should adopt the “first marketable product rule,” that has
been adopted by a minority of other states. Such a rule would
have required Petro-Hunt and other operators to incur the costs to
make the casinghead gas marketable. The royalty owners argued
that the lease language “market value at the well” supports the
rule, because the casinghead gas produced at the well is not mar-
ketable until after it is processed. Under the rule, once the gas is
marketable, additional costs incurred to enhance the product’s
marketability are shared between the lessee and the lessor. How-

ever, the court rejected the royalty owners’ arguments and, in-
stead, adopted the “at the well” rule, which provides that “market
value at the well” means that royalty is to be calculated based on
the value of the gas at the wellhead. Id. at 502. According to this
majority rule, any costs incurred by the lessee after the gas reaches
the wellhead, whether to improve the quality of the gas or to trans-
port it to a market where it may be sold, may be deducted before
the royalty is calculated. The court further noted that the “at the
well” rule allows a lessee to use one of two methods to calculate
the market value of the gas or oil at the well. A lessee may use the
comparable sales method where the lessee determines the market
value of the gas at the wellhead by averaging the prices that the
lessee and other producers are receiving, at the same time and in
the same field, for oil or gas of comparable quality, quantity, and
availability. Alternatively, a lessee can use the work-back or net-
back method, whereby the lessee calculates the market value of
the gas at the well by taking the sales price that it received for its
oil or gas production at a downstream point of sale and then sub-
tracting the reasonable postproduction costs (including transpor-
tation, gathering, compression, processing, treating, and marketing
costs) that the lessee incurred after extracting the oil or gas. Under
the facts of the case, only the latter was available to Petro-Hunt;
however, the court left open the possibility for the comparable
sales approach in the right circumstances. Id. at 501.

In a separate issue, the royalty owners claimed that Petro-
Hunt must pay royalty on residue gas used at central tank batteries
located off the leased premises. The applicable leases provide that
the lessees “shall have the right to use, free of cost, gas, oil and
water produced on said land for its operation thereon” or that the
lessees “shall have free use of oil, gas and water from said land
. . . for all its operations hereunder.” Id. at 502-03. Petro-Hunt has
three main central tank batteries. After gas is produced, it goes to
one of the central tank batteries where the gas, oil, and water are
separated. The gas is then sent to the Little Knife Gas Plant where
the sour gas is processed to make it marketable and the other
products are extracted. The gas and other products are then sold
at the plant tailgate. Petro-Hunt takes some of the residue gas
already processed at the Little Knife Gas Plant and returns it to
the central tank batteries for use as fuel to heat, treat, and separate
the oil, gas, and water. Id.

The court noted that functions performed at the central tank
batteries are the same functions normally performed at individual
well sites and that the central tank batteries benefitted both Petro-
Hunt and the royalty owners. The central tank batteries are more
efficient, resulting in less overall use of lease gas and minimizing
surface disturbance. The court held that interpreting the “free use”
clause to only allow Petro-Hunt to use residue gas on the leased
premises could lead to an absurd result, because it would require
lessors who have a central tank battery on their property to bear
the entire burden of the “free use” clause. Thus, since the residue
gas is used in furtherance of lease operations, the court concluded
that the “free use” clause allows Petro-Hunt to use the residue gas
off of the leased premises to fuel the central tank batteries. Id .
at 504.
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O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

CLAIM S BY ROYALTY OW NER FOR FRAUD , DECEIT,
CONSTRUCTIVE FRAUD , AND PUNITIVE DAM AGES ARE

APPROPRIATE FOR CLASS ADJUDICATION

In Weber v. Mobil Oil Corp., 2010 OK 33, No. 106241, 2010
WL 1445175 (Okla. Apr. 13, 2010), Mobil and other operators
formed the Putnam Oswego Unit in 1968, a fieldwide unit that
included an absorption plant for the processing of wet gas. To
obtain the necessary royalty owner consents, Mobil sent a letter in
April 1968 to royalty owners stating, in pertinent part, “[t]he en-
tire cost of unitization and pressure maintenance operations will
be paid for by the Working Interest Owners, and, as in the past,
your interest will be free and clear of any operating or investment
costs.” 2010 WL 1445175, at *1. The Plan of Unitization approved
by the Corporation Commission provided, in pertinent part, “one-
eighth (1/8) part of the Unit Production allocated to each tract
shall in all events be regarded as royalty to be distributed to and
among, or the proceeds thereof paid to, the Owners of Royalty
Interest, free and clear of Unit Expense. . . .” Id. at *2. To pay
royalty with respect to products recovered at the gas plant, Mobil
adopted the so-called Fiske Formula under which royalty attrib-
utable to those products was determined by deducting from the
sale price of products, the cost of operating the plant, depreciation
on the plant, and a reasonable return on plant investment. Under
that formula, the royalty owners were paid royalty on 85.17% of
the gross income from the sale of the oil and gas products, with
Mobil retaining the balance. Id.

Suit was brought in May 2001 as a class action on behalf of
royalty owners alleging that Mobil’s use of the Fiske Formula re-
sulted in the underpayment of royalties. The class representatives
alleged 13 theories for relief, including breach of fiduciary duty;
conversion; actual fraud; breach of contract; breach of the duty of
good faith and fair dealing; violation of the Production Revenue
Standards Act, Okla. Stat. tit. 52, § 570.10; unjust enrichment;
accounting; constructive trust; breach of the Plan of Unitization;
deceit; constructive fraud; and punitive damages. The trial court
certified the class for all theories of relief. However, the Okla-
homa Court of Civil Appeals reversed with respect to certification
of the claims for conversion, fraud, deceit, and constructive fraud,
and, thus, the availability of punitive damages. The only issue on
certiorari to the Oklahoma Supreme Court was whether claims for
fraud, deceit, constructive fraud, and punitive damages were prop-
erly determinable on a class basis. 2010 WL 1445175, at *3.

The court noted that it had previously held in Black Hawk Oil

Co. v. Exxon Corp., 1998 OK 70, 969 P.2d 337 (Okla. 1998), that
fraud claims may be certified for class adjudication where stan-
dardized, written misrepresentations had been made to the class,
notwithstanding potential weakness in individual claims. How-
ever, the court indicated that certification might be inappropriate
where the misrepresentations implicated the laws of multiple
jurisdictions where the class members resided. The court noted
that in Weber, standardized, written misrepresentations had been
made to the class members by identical letters indicating the uni-

tization would result in no imposition of the cost of operations on
royalty owners and that the same representation was made to the
Corporation Commission, and to the class members, a majority of
whom resided in Oklahoma. Weber, 2010 WL 1445175, at *4.
The court reasoned that because reliance took place largely in
Oklahoma and only to a lesser degree in other states, Oklahoma
had a more weighty contact with the fraud claims than the other
states. Thus, concluded the court, Oklahoma law as to fraud took
priority over the laws of the other 40 states where a minority of
class members resided. Id. at *5. The court concluded that the
claims of fraud, deceit, constructive fraud, and for punitive dam-
ages were appropriate for class certification. Id. at *6.

LEASE TERM INATES FOR FAILURE TO PRODUCE IN PAYING

QUANTITIES RATHER THAN UPON COURT ORDER

TERM INATING LEASE

In Baytide Petroleum, Inc. v. Continental Resources, Inc.,
2010 OK 6, No. 106117, 2010 WL 436606 (Okla. Feb. 9, 2010),
the core issue was whether a lease in its secondary term that failed
to produce in paying quantities terminated upon its failure to
produce in paying quantities or whether the lease remained alive
until the entry of a court order terminating the lease for such cause.
In 2000, Baytide Petroleum, Inc., obtained working interests in
two oil and gas wells in Alfalfa County and in associated operat-
ing equipment. The following year, Continental Resources, Inc.,
took top leases on the Baytide interests. Continental then brought
suit in Alfalfa County alleging the Baytide lease had terminated
for failure to produce in paying quantities. During the pendency
of this suit, the Oklahoma Corporation Commission created the
Aline Oswego Unit, a fieldwide unit that included the two Baytide
wells, and named Continental as unit operator. Under the plan of
unitization, each lessee had the option of participating in the plan.
The plan also required all operating equipment in the unit to be
appraised and credited to the respective owners. Baytide subse-
quently approved the valuation of its equipment in the amount of
$13,200. Id. at *1 & *2.

In November 2002, the Alfalfa County court cancelled Bay-
tide’s lease on the basis that it had terminated for failure to pro-
duce in paying quantities. In 2006, Baytide abandoned its appeal
for lease cancellation and brought a new action in neighboring
Garfield County, claiming it had not been a lessee when the unit
was formed in 2001 because its lease had already expired under
its own terms prior to the Alfalfa County court decree of cancel-
lation. Thus, according to Baytide’s allegation, Continental had
wrongfully converted Baytide’s operating equipment when Conti-
nental assumed control of the newly formed unit, unjustly en-
riching itself at the expense of Baytide. The Garfield County court
quieted title in the equipment in favor of the unit, and awarded
Baytide the previously appraised $13,200 for the equipment. Id.
at *2.

When the case reached the Oklahoma Supreme Court, Bay-
tide asserted that cessation of production in paying quantities in
the secondary term for an unexplained and unreasonable period of
time resulted in the lease’s termination. Continental, however, ar-
gued that the lease expired for lack of production in paying quan-
tities only when the trial court entered an order cancelling the
lease. The state supreme court held that it was the failure to pro-
duce in paying quantities during the lease’s secondary term, and
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not the entry of the trial court order, that terminated the lease.
Thus, the lease terminated by its own terms pursuant to the haben-
dum clause prior to the Alfalfa County court’s order determining
same. In so holding, the court expressly overruled two prior Okla-
homa Court of Appeals cases to the contrary. However, Baytide’s
victory on this point availed it of nothing, since the court held that
Baytide became bound by its acceptance of $13,200 as the value
assigned to its equipment when Baytide voted to approve the valu-
ation method and the value assigned to it at an operator’s meeting
held as a part of the unitization process. Thus, there was no basis
for Baytide’s conversion claim. Id. at *5.

FIDUCIARY DUTY AND FRAUD RESULT IN RECOVERY FOR

PROCEEDS FROM  NET PROFITS INTEREST FOR CLAIM S

CONTRACTUALLY TIM E BARRED AND AW ARD OF

PUNITIVE DAM AGES

In Hebble v. Shell Western E & P, Inc., No. 106,470 (Okla.
Ct. Civ. App. Dec. 18, 2009) (released for publication by order of
the Court of Civil Appeals), Daiber and Dings, as successors to
the original lessee under the 20-acre Crews Lease, assigned the
Crews Lease in 1927, reserving a net profits interest out of the
working interest. Plaintiffs are successors-in-interest to Daiber
and Dings. In 1948, Shell Oil Company acquired the Crews Lease
and drilled wells on the lease through the 1950s from time to time,
paying the required net profits to the persons who were owners of
the net profits interest. In 1964, the Oklahoma Corporation Com-
mission created the Brittain Sims Unit, a fieldwide waterflood unit
that included the Crews Lease. In 1970, the Commission created
the Brittain Deese Unit, a separate waterflood unit for the Deese
Sands, that also included the Crews Lease. Shell was the operator
of both of these units. In 1972, the Commission established an 80-
acre drilling and spacing unit under Okla. Stat. tit. 52, § 87.1, for
the Sycamore formation, which included the 20-acre Crews Lease.
In 1973, Shell drilled and successfully completed the Brittain Deep
No. 2 well, that, while not on the Crews Lease, was in the 80-acre
drilling and spacing unit for the Sycamore formation. Hebble, No.
106,470, slip op. at 5. In 1985, Shell sold its interest in the Crews
Lease to Maynard Oil Co. During all relevant times, Shell paid net
profits to the net profits owners on the Brittain Sims Unit, but due
to an administrative oversight, neither Shell nor Maynard paid
plaintiffs any net profits related to the Brittain Deese Unit or the
Brittain Deep No. 2 well. For the period 1973 to 1985, the unpaid
principal on the net profits interest attributable to the Brittain
Deese Unit and the Brittain Deep No. 2 well was $750,708. Id.

In 1995, plaintiffs, owners of the net profits interest, sued Shell
and Maynard seeking actual and punitive damages on theories of
fraud and breach of fiduciary duty. Maynard settled and was dis-
missed. Shell filed motions for summary judgment on statute of
limitations grounds, among others. The trial court denied sum-
mary judgment, ruling that Shell, as operator, had a “fiduciary or
quasi-fiduciary duty to nonoperators whose interests were unitized
by Commission order,” and that Shell’s duties continued until “re-
pudiation by Shell and communication of the repudiation” to the
owners of the net profits interest. Id. at 6.

Upon trial to a jury in May 2008, the jury found for plaintiffs
on their claims for false representation, nondisclosure or conceal-
ment, deceit or constructive fraud, and breach of fiduciary duty,
and awarded actual damages of $13,205,916 ($750,708 in prin-

cipal and the balance in interest). Then, after the court’s lifting the
cap on punitive damages, the jury awarded $53,625,000 in puni-
tive damages. Id. at 7.

On appeal, Shell claimed the trial court erred in ruling it had
a fiduciary duty to the plaintiffs and that the five-year statute of
limitations had not run. The Oklahoma Court of Civil Appeals
acknowledged that there is “no fiduciary duty to nonoperators
arising solely from contracts such as leases, communitization agree-
ments, or joint operating agreements,” and that an operator’s breach
of those agreements “gives rise to a breach of contract claim, not
a breach of fiduciary duty claim.” Id. at 8. However, with respect
to the Brittain Deese Unit, the court found that the unit operator
owed a fiduciary duty claim to plaintiffs to properly account for
oil and gas proceeds from the units, relying on Young v. West

Edmond Hunton Lime Unit, 1954 OK 195, 275 P.2d 304 (Okla.
1954). As for proceeds attributable to the Brittain Deep No. 2
well, the court reasoned that if plaintiffs had been parties to the
joint operating agreement with Shell as operator, there would
be no fiduciary duty. However, plaintiffs were not parties to the
operating agreement. Further, the Brittain Deep No. 2 well was
not drilled on the Crews Lease. Therefore, Shell’s duty to the
plaintiffs arose from the “Commission’s exercise of its police
power” creating the drilling and spacing unit under Okla. Stat. tit.
52, § 87.1. Accordingly, said the court of civil appeals, Shell, as
unit operator, owed a fiduciary duty to owners with respect to the
Brittain Deep No. 2 well also. Hebble, No. 106,470, slip op. at 9.

The trial court had instructed that a claim based on a breach
of fiduciary duty must be brought within two years after the plain-
tiffs knew or should have been aware that Shell had repudiated its
duty to the plaintiffs, and that repudiation required “a clear, ex-
press communication of rejection of the fiduciary duty.” Id. at 10.
In examining a challenge to the sufficiency of this instruction, the
court of civil appeals said

merely showing [plaintiffs] knew the well was producing
would not be sufficient to show they knew or should have
known of their injury. [Plaintiffs] were not due payment
until sales of oil and gas produced . . . had reimbursed
the operator for the expenses of drilling, development
and operation under the terms of the nets profits agree-
ment. This information was available only from Shell.

Id. at 10 & 11. Although the trial court did not specifically in-
struct the jury on a discovery rule for the fiduciary duty claim, it
did instruct the jury as to the statute of limitations claim for false
representation. The appellate court observed that the trial court
presented the two claims to the jury “as alternate theories of re-
covery for the same injury, and that the jury had found for the
plaintiffs on both claims.” In order to find for the plaintiffs on the
false representation claims, the jury “had to find [plaintiffs] did
not know Shell was not paying them their share of the net profits
prior to a date two years before they filed their petition.” There-
fore, the court said it was unable to say the jurors were misled and
had reached a different conclusion than they would have reached
but for the incomplete limitations instruction for breach of fidu-
ciary duty. Id. at 11.

The court next rejected Shell’s contention that the statutory
increases in prejudgment interest could not be applied to proceeds
due prior to the date of the increase. The court ruled that the gen-
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eral prejudgment interest rate of 6% applied to the period prior to
1980. For the period 1980 to 1989, the proceeds were subject to
12% simple interest under Okla. Stat. tit. 52, § 540, enacted in
1980. From and after 1989, the proceeds were to be compounded
annually at 12% pursuant to an amendment of the statute. Each
of these increased rates applied prospectively to all outstanding
proceeds, regardless of when they arose. Hebble, No. 106,470,
slip op. at 15.

Shell also challenged the punitive damage award. Shell first
claimed that the award of punitive damages duplicated the penal-
ty of prejudgment interest under Okla. Stat. tit. 52, § 540 (now
§ 570.10). The court acknowledged that while prejudgment in-
terest had been characterized as a penalty in earlier decisions, that
characterization was removed from the statute in 1985 and, thus,
imposition of prejudgment interest did not preclude punitive dam-
ages. As to Shell’s claim that the trial court should not have re-
moved the cap on punitive damages under the statute in effect at
the time, the court noted that the statute permitted lifting of the
cap if the trial court found that there was clear and convincing
evidence of fraud, nondisclosure, concealment, and deceit. The
court noted the testimony of Shell’s division order analyst that
Shell knew in 1988 it held proceeds belonging to the plaintiffs and
the testimony of Shell’s corporate representative presented

clear and convincing evidence (1) Shell knew [plaintiffs]
did not know about the proceeds, [2] Shell did not tell
[plaintiffs] about the proceeds, [3] Shell knew [plain-
tiffs] relied on Shell’s operating statements, and (4) Shell
intended to keep [plaintiffs’] proceeds based on its posi-
tion the statute of limitations had run in 1987, two years
after it had sold the Crews Lease to Maynard.

Hebble, No. 106,470, slip op. at 18. The court found no error in
the trial court’s lifting of the punitive damage cap.

Finally, Shell challenged the punitive damage award as gross-
ly excessive and in violation of the Fourteenth Amendment right
to due process, citing BMW of North America, Inc. v. Gore, 517
U.S. 559 (1996). However, the Hebble court said considering what
it labeled as “the reprehensibility of Shell’s conduct, . . . height-
ened by its intentional deceit of the interest owners whose oil
proceeds it held for their benefit while it owed [them] a fiduciary
duty,” an award of punitive damages only slightly more than four
times the amount of actual damages was not unreasonable. Hebble,
No. 106,470, slip op. at 19.

On April 12, 2010, the Oklahoma Supreme Court denied Shell’s
petition for certiorari. However, on Shell’s motion giving notice
of its intent to seek certiorari to the U.S. Supreme Court on
the issue of punitive damages, the Oklahoma Supreme Court on
April 15, 2010, suspended the effectiveness of the mandate until
expiration of the time to file petition for certiorari or disposition
of the petition, if filed. Under Oklahoma procedure rules, the court
of civil appeals’ opinion will not be officially published until the
mandate is issued. If issued, its designation for publication by
order of the court of civil appeals makes the opinion persuasive,
but, under supreme court rules, it is not precedent.

Note: An attorney in reporter’s firm assisted in this case.

LESSEE’S RIGHT TO USE PREVIOUSLY DRILLED AND

ABANDONED WELLBORE

In O’Brien Oil, L.L.C. v. Norman, 2010 OK CIV APP 23,
No. 107001, 2010 WL 737754 (Okla. Civ. App. Jan. 12, 2010),
a prior lessee of a 40-acre drilling and spacing unit in Logan
County drilled the Theodore No. 1 well, which was subsequently
abandoned and plugged leaving the casing in place. In 1989, the
defendant landowners acquired the surface estate. O’Brien Oil,
L.L.C., subsequently acquired oil and gas leases on the underlying
minerals. O’Brien proposed to the surface owners reentry through
the existing plugged casing in the Theodore No. 1 well and offered
them compensation for the use of the wellbore and surface dam-
ages. When the landowners rejected O’Brien’s proposal, O’Brien
applied for and obtained from the Corporation Commission a
permit to reenter the plugged well. When landowners objected to
O’Brien’s operations, O’Brien filed for declaratory judgment.
O’Brien argued that its permit to reenter specifically allowed it to
use the plugged Theodore No. 1 wellbore and that, by virtue of
the Corporation Commission order establishing 40-acre drilling
and spacing units and the location of the plugged Theodore No. 1
well at a permitted location within the unit, it was entitled to use
so much of the surface estate, including the abandoned Theodore
No. 1 wellbore, as was reasonable for mineral exploration. 2010
WL 737754, at *1.

The landowners claimed they owned the abandoned Theodore
No. 1 wellbore and casing, and that the wellbore and casing were
not subject to O’Brien’s private taking without the surface owners’
consent or, at a minimum, compensation for its use. Id. The trial
court granted summary judgment for O’Brien, ruling that upon
plugging and abandonment, the surface casing became part of the
surface estate; that the owners of the oil and gas rights had the
right to use so much of the surface estate as reasonable to explore,
produce, and market oil and gas, including the wellbore of the
Theodore No. 1 well and the casing therein. Id. at *1 & *2.

On appeal, the court of civil appeals ruled that the casing of
the Theodore No. 1 well became a part of the surface estate upon
the plugging of the well and the lessee’s failure to remove it with-
in a reasonable time. Thus, the landowners owned the casing as a
part of their surface estate rights. Further, landowners owned the
plugged and abandoned wellbore. Id. at *3. However, as to the use
of the casing and the wellbore, the court ruled that the surface
owner could not prevent the drilling of a well at a site chosen by
the operator and approved by the Corporation Commission and
that the Commission orders here at issue were within the Com-
mission’s police power authority to regulate oil and gas develop-
ment. Thus, the landowners had not suffered any unconstitutional
taking of property as a result of O’Brien’s operations. Because the
Theodore No. 1 well was located at a permitted location within
the drilling and spacing unit, the landowners could not prevent
O’Brien’s reentry into the abandoned wellbore pursuant to the
permit to reenter granted by the Corporation Commission. Id .
at *4.

As for the landowner’s right to compensation for use of the
wellbore and casing, the court noted that at common law the op-
erator was not liable for damage to the surface resulting from its
reasonable use necessary for oil and gas operations. However, that
had been changed by enactment of the Surface Damages Act, Okla.
Stat. tit. 52, §§ 318.2 to 318.9. The court stated that the Surface
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Damages Act constituted the sole authority for award of damages
to the surface estate resulting from drilling operations, and deter-
mined the rights of the surface owners for compensation for the
use of the wellbore and casing under that Act. 2010 WL 737754,
at *5. As for the wellbore, it is a part of the surface estate and
compensation to the surface owners was to be determined not by
reference to the value of the wellbore to the lessee, but by dim-
inution in the surface estate’s fair market value. As for the casing,
after an examination of Oklahoma and authorities from other ju-
risdictions, the court concluded that, since the casing could not be
removed without destroying the producing well, compensation for
the value of the casing in place would be based upon its reason-
able rental value and not its diminished market value which would
otherwise apply under the Surface Damages Act. Id. at *5 & *6.

PUBLICATION NOTICE UNDER THE DOCTRINE OF IDEM  SONANS

In Tucker v. New Dominion, L.L.C., 2010 OK 14, No. 106322,
2010 WL 665423 (Okla. 2010), Olinka Hrdy was the owner of oil
and gas interests in a quarter section of land in Pottawatomie
County, Oklahoma. Hrdy died in 1987. Although her estate was
probated, the property was not listed in the final decree and, thus,
was not indexed against the land in the County Clerk’s office. In
May 2004, New Dominion filed an application with the Oklahoma
Corporation Commission seeking to pool mineral interests in this
quarter section. An attempt to mail notice to Hrdy failed. Notice
was given by publication. However, all of the pleadings and no-
tices filed with the Commission and the publication notice did not
name Olinka Hrdy, but Olinka Hardy. Under the Commission-
issued pooling order, no election on behalf of Olinka Hrdy was
made, and, as a consequence, under the order, Hrdy was deemed
not to participate and instead was entitled to receive a one-eighth
royalty interest and $60 per acre bonus. Subsequently, New Do-
minion completed a producing well on the property.

Thereafter, the probate court issued an order nunc pro tunc

awarding Hrdy’s mineral interest to Larry B. Johnson, who entered
into a lease with Don W. Tucker. Tucker then wrote New Domin-
ion seeking to participate in the well, asserting that Hrdy’s interest
had not been pooled. When New Dominion rejected Tucker’s
claim, Tucker filed suit to quiet title against New Dominion and
sought an accounting and recovery of all unpaid royalties with
interest as a participant in the well. In response, New Dominion
filed a motion to dismiss, arguing the suit was an improper col-
lateral attack on a Commission order. The trial court granted New
Dominion’s motion. On appeal, the Oklahoma Court of Civil Ap-
peals determined the trial court properly had jurisdiction and re-
manded the case to a decision by the trial court on the merits.
Id . at *1.

On remand, New Dominion moved for summary judgment,
claiming that publication notice to Olinka Hardy was sufficient
under the doctrine of idem sonans and, based thereon, Olinka Hrdy
had received sufficient notice. Since no election was made, her
interest was deemed pooled under the pooling order on the basis
of a one-eighth royalty interest and a bonus. Plaintiff challenged
the applicability of idem sonans. The trial court granted summary
judgment in favor of New Dominion. On appeal, the Oklahoma
Court of Civil Appeals reversed, finding that New Dominion did
not meet the burden to establish the factors supporting the appli-
cation of idem sonans by submitting evidentiary material to es-

tablish its assertion that the pronunciation of “Hrdy” and “Hardy”
sound substantially the same. Id. at *2.

The Oklahoma Supreme Court granted certiorari, finding that
the doctrine of idem sonans applied and that the interest of Olinka
Hrdy was bound by the pooling order. The supreme court ac-
knowledged that before a person’s interest could be adversely
affected by judicial process, due process required notice reason-
ably calculated to apprise the interested parties of the pendency of
the action and affording them the opportunity to present their ob-
jections. The test for whether due process had been met is whether
under all the circumstances the person being summoned would
have recognized that she was being haled into court. When notice
is by publication, exact accuracy with names is not required. In
employing idem sonans, the entire name is to be taken into ac-
count. After noting that the name “Hrdy” was Czech in origin, that
in English, a vowel would appear between the “h” and the “r” and,
after a discussion of phonetics, the court was convinced that the
similarity in the pronunciation of “Hrdy” and “Hardy,” coupled
with the unusual first name of “Olinka,” made “Olinka Hrdy” and
“Olinka Hardy” sound sufficiently similar to be idem sonans. Fur-
ther, the actual name and the published name were visually similar.
Also, the notice contained a description of the property, which
would alert the owner of the proceedings against the land. Ulti-
mately, the court concluded that neither Hrdy nor the plaintiffs
would have been misled by the spelling and that Hrdy and the
plaintiffs would have recognized that Hrdy’s property would be
affected by the Commission proceedings. Thus, the court deter-
mined that publication notice here met the requirements of due
process. Id. at *4 & *5.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

SUIT TO RECOVER CONVEYED M INERAL INTEREST HELD

BARRED BY LACHES

The court in Garcia v. Garza, No. 04-09-00163-CV, 2010
WL 374405 (Tex. App.––San Antonio Feb. 3, 2010, pet. denied),
upheld summary judgment against a family of landowners seeking
to recover a mineral interest conveyed by the plaintiffs and their
ancestors in 1975.

Attorneys Dean and Shepherd represented the Garcia family
in a 1975 suit to partition ranch land in Brooks County. On con-
clusion of the settlement of the partition, the Garcias paid Dean
and Shepherd a cash fee and, in addition, executed a mineral deed
conveying to the attorneys 1/2 of the minerals in the land involved
in the partition. In March 2008, the Garcia family, alleging var-
ious professional improprieties on the part of the attorneys, sued
to recover title to the minerals and, for those who had an attorney-
client relationship with the defendants in 1975, for breach of fi-
duciary duty and fraud.

Without reaching the issue of whether the statute of limitation
applicable to the plaintiffs’ claims for fraud and breach of fiducia-
ry duty had been tolled, the court of appeals held that summary
judgment was proper on the ground of laches. Generally, the court
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observed, in order to establish laches as a defense defendants must
show that “(1) the plaintiffs unreasonably delayed in asserting their
claim, and (2) the defendants have detrimentally changed their
position because of the delay.” Id. at *8 (citations omitted). The
Garcias did not dispute that the defendants could establish those
elements but argued that their claims were purely legal ones, for
which laches does not apply, rather than equitable. According to
the court’s analysis, however, some of the plaintiffs’ claims, in-
cluding claims for an accounting and a constructive trust, were
equitable in nature, and not purely legal, so that laches was an
available defense.

The Garcias further argued that their claims for title could not
be time-barred because the mineral deed had been procured in
violation of professional disciplinary rules and thus were void.
The Garcias’ deed to their attorneys was not void, the court held,
but only possibly voidable. Deeds are void ab initio only under
very limited circumstances, it pointed out. “Forged deeds are void
ab initio; however, deeds obtained by fraud, fraudulent misrepre-
sentation, undue influence, or mutual mistake are not void, but
voidable.” Id. at *13 (citation omitted). Here there were no alle-
gations of forgery or of any lack of authority on the part of the
grantors. Because the mineral deed was voidable, not void, the
four-year statute of limitations applied to the plaintiffs’ trespass
to try title and quiet title claims and barred those claims.

ANTI-ASSIGNM ENT CLAUSE HELD NOT TO PROHIBIT

ASSIGNM ENT OF CAUSE OF ACTION FOR BREACH

The court in Pagosa Oil & Gas, L.L.C. v. Marrs & Smith

Partnership, No. 08-07-00090-CV, 2010 WL 450910 (Tex. App.––
El Paso Feb. 10, 2010, pet. filed), considered the plaintiffs’ stand-
ing to sue Marrs and Smith, the lessor of a 1999 oil and gas lease
in favor of D. K. Boyd Oil and Gas Company. The plaintiffs, Pagosa
Oil and Gas, L.L.C., and Sombrero Oil and Gas Company, agreed
to participate in an oil and gas investment project organized by
Boyd, called the “Leiman Prospect,” that involved the lease, which
Marrs and Smith was seeking to rescind. After pursuing litigation
against Marrs and Smith for several years, Boyd assigned Sombrero
its potential breach of contract claims against the lessor. Shortly
after the assignment, Pagosa and Sombrero filed their breach of
contract action against Marrs and Smith, alleging that the lessor’s
attempt to rescind the lease had caused delays in the drilling of a
well and thus the loss of numerous leases to the participants in the
Leiman Prospect.

There was no contractual relationship between Marrs and
Smith and the Leiman Prospect participants, although Boyd, the
lessee, had committed the lease to the project. Because it was only
a party to the Leiman Prospect and not the lease, the court held,
Pagosa had no standing to sue Marrs and Smith for breach of the
lease.

Sombrero’s case was different in that Boyd, the lessee, had
assigned to it any cause of action for breach of the lease. Marrs
and Smith sought to avoid the Boyd-Sombrero assignment on the
basis that the oil and gas lease prohibited assignment of the lease
without the lessor’s approval. This provision, Marrs and Smith ar-
gued, rendered Boyd’s assignment unenforceable. The court dis-
agreed. Texas law, it pointed out, “recognizes a distinction be-
tween a contracting party’s ability to assign rights under a contract
containing an anti-assignment provision, and that party’s ability

to assign a cause of action arising from breach of that contract.”
Id. at *4. The anti-assignment clause in the lease provided that
assignments of the lease would require the lessor’s approval but
did not indicate an intent to limit the parties’ rights to assign a
cause of action arising from an alleged breach. Sombrero had
stepped into Boyd’s position, therefore, and had assumed Boyd’s
rights as lessee to sue for breach of the lease.

ROYALTY UNDERPAYM ENT CLAIM S HELD NOT BARRED

BY LIM ITATIONS

Ralph Ross, as the assignee of any claims of his grandmother,
Gertrude T. Reuss, sued Shell Oil Company, the lessee of Mrs.
Reuss’s mineral interest, for underpayment of royalty due under
a 1961 oil and gas lease on gas produced between 1988 and 1997.
Despite the fact that suit was filed long after the expiration of the
four-year statute of limitations, the court in Shell Oil Co. v. Ross,
No. 01-08-00713-CV, 2010 WL 670549 (Tex. App.––Houston
[1st Dist.] Feb. 25, 2010, no pet. h.), affirmed the trial court’s
judgment for Ross based on jury findings.

The Reuss oil and gas lease called for the lessor to be paid
royalty of 1/8 of the amounts realized from sales of gas. Most of
Ross’s alleged damages were based on the admitted fact that Shell
had paid his grandmother royalty on gas production from pooled
units to which land covered by the lease was committed not on the
basis of the price Shell received from sales of its gas but instead
a weighted average of the prices received by Shell and by other
working interest owners likewise pooled. Where other owners’
gas sale contracts called for lower prices than Shell’s contracts,
this resulted in lower royalty payments than would have been the
case if all of the royalty had been based on Shell’s gas contract
prices. The court of appeals agreed with Ross on the threshold
question of whether Shell’s royalty payments had been deficient.
According to the terms of the Reuss lease, it pointed out, the
pooled production allocated to the land covered by the lease was
to be considered for all purposes, expressly including the payment
of royalty, in the same manner as though produced from such land
under the terms of that lease. The lease therefore expressly re-
quired Shell to calculate royalty on the amount realized by Shell,
not by others who contributed other land to the pooled unit. In the
context of the Reuss lease, in other words, the gas Shell sold was
produced from the Reuss tract, and payment of royalty based on
a price less than Shell received was a breach of the lease contract.

Shell’s more compelling argument was that Ross’s claims for
underpaid royalty based on Shell’s weighted-average method of
royalty calculation and for lesser sums based on arbitrary and de-
ficient pricing were barred by the statute of limitations. Although
a defendant’s fraudulent concealment of wrongdoing will toll the
running of limitations, Shell maintained, the evidence was legally
insufficient to support the jury’s verdict that Shell had fraudulent-
ly concealed its underpayment of royalties. The court disagreed:
“To prove fraudulent concealment, a plaintiff must show that the
defendant actually knew a wrong occurred, had a fixed purpose to
conceal the wrong, and did conceal the wrong.” Id. at *7 (citations
omitted). That Shell’s statements accompanying its royalty checks
reflected unit prices for the gas sold that were less than Shell
received on its gas sales, and that those prices were unauthorized
under the terms of the lease, were sufficient for the jury to have
found fraudulent concealment under this standard.
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The defendant’s fraudulent concealment will toll the running
of limitations only until the plaintiff discovers the wrong or could
have discovered it through the exercise of reasonable diligence.
Shell argued––and a dissenting justice forcefully agreed––that the
Ross family should have discovered Shell’s underpayment of roy-
alty because the gas prices reflected in statements to them were
lower than the prices reflected in similar statements for other wells
on the lease and the prices on which royalty was paid to the State
of Texas for production under the same lease. The court again held
the evidence sufficient to support jury findings to the contrary.
There was no evidence that the Rosses knew Shell was using a
higher price to calculate the state’s royalty, so that they could not
have discovered Shell’s fraudulent concealment merely because
of that fact. Although the evidence showed that the Rosses could
have used available records to discover that the price paid for gas
from the pooled units was lower than the price they were paid for
gas from other wells, the court further reasoned, that fact would
not necessarily have caused a reasonably prudent person to inquire
about the lower price.

BID PROCEDURE ESTABLISHED BY SELLER OF GAS

PROCESSING PLANT NEGATED PROSPECTIVE BUYER’S

CLAIM  THAT SALE CONTRACT EXISTED

The court in WTG Gas Processing, L.P. v. ConocoPhillips Co.,
No. 14-08-00019-CV, 2010 WL 695801 (Tex. App.––Houston
[14th Dist.] Mar. 2, 2010, pet. filed), considered WTG’s assertion
that ConocoPhillips had breached its contract to sell WTG the
natural gas processing plant and related facilities constituting its
San Angelo Operating Unit.

In the latter part of 2003 ConocoPhillips invited bids on its
San Angelo Operating Unit and others. In doing so it advised pro-
spective bidders by letter that, among other things, any proposal
would be deemed accepted only on the execution and delivery by
ConocoPhillips of a purchase and sale agreement, that it reserved
the right to negotiate with any other parties, and that it would have
no obligations to any prospective purchaser until a purchase and
sale agreement was executed. On December 11, 2003, Conoco-
Phillips advised WTG by telephone that ConocoPhillips and WTG
had a deal and that the parties would proceed with necessary “im-
material” revisions to the draft purchase and sale agreement sub-
mitted by WTG and would get it signed. ConocoPhillips neverthe-
less continued to negotiate with another bidder, Targa Resources,
Inc. and affiliates. It ultimately agreed to a sale of the San Angelo
plant and others to Targa, which closed in April 2004. WTG sued
ConocoPhillips for breach of contract, fraud, and negligent mis-
representation and Targa for tortious interference with contract or
prospective business relationship. The trial court granted summary
judgment to ConocoPhillips and Targa, and WTG appealed.

The court of appeals rejected WTG’s argument that Conoco-
Phillips had breached its contract, formed in the December 11
telephone conversation, to sell the gas plant to WTG. The bid pro-
cedures unequivocally provided that ConocoPhillips did not in-
tend to accept an offer or bear any obligations to a bidder absent
its execution of a purchase and sale agreement, clearly making that
a condition precedent to contract formation. Moreover, Conoco-
Phillips’s oral representations in the telephone conversation could
not be construed to have waived the bid procedures. The purpose
of the bid procedures––to ensure that ConocoPhillips would have

the right to entertain any bid at any time and negotiate and agree
on preliminary matters with any prospective purchaser until signing
a definitive purchase and sale agreement––would be vitiated if
oral representations alone could negate them. The very purpose of
the bid procedures, in other words, was partly to prevent such rep-
resentations from constituting acceptance of an offer.

ConocoPhillips’s subsequent conduct also was insufficient to
raise a fact issue whether it had waived its bid procedures and
orally accepted WTG’s offer. WTG had been informed as early
as December 19 that ConocoPhillips was considering another offer,
although it was not informed that its own offer would be rejected
until more than two months later, and ConocoPhillips never after
the December 11 conversation expressed the unequivocal view
that it had a binding contract.

The court acknowledged that, under its reasoning, it would be
difficult for WTG to raise a fact issue short of an express state-
ment of waiver by ConocoPhillips or its partial performance of the
alleged contract. WTG had chosen, nonetheless, to participate in
the bidding process knowing that ConocoPhillips reserved the
right to change its mind at any time before the execution of a pur-
chase and sale agreement.

ASSIGNEE OF OIL AND GAS LEASE HELD SUBJECT TO NET

PROFITS INTEREST RESERVED IN 1919  ASSIGNM ENT

The court in Lyle v. Jane Guinn Revocable Trust, No. 01-09-
00081-CV, 2010 WL 1053060 (Tex. App.––Houston [1st Dist.]
Mar. 11, 2010, no pet. h.), upheld a summary judgment in favor
of the owners of a net profits interest reserved in an assignment of
an oil and gas lease by Dan A. Japhet and others to Humble Oil &
Refining Company.

The assignment, executed on February 20, 1919, and recorded
in Brazoria County, assigned an oil, gas, and mineral lease from
Ima Hogg and others for a recited consideration of $200,000,
acknowledged to have been received, expressly subject to the
lessor’s royalty and to “the royalties herein reserved to assignors,
and subject also to any and all of the conditions and agreements
to be performed” by Humble, the assignee. Id. at *1. It then pro-
vided as follows:

In further consideration of this transfer [Humble Oil]
further agrees to carry [Dan A. Japhet et al.] for a work-
ing interest of one-fourth (1/4) of the net money profit
realized by it from its operations upon said tracts of land,
accountings to be had monthly once profits begin to ac-
crue. . . .

Id. at *2. Humble assigned the lease to Salmon Corporation in
1969, expressly subject to a February 20, 1919 Agreement, and
the same “subject to” language appeared in subsequent assign-
ments. Lyle acquired the interest of one of the 1919 assignors in
1990 and then, in 1991, became the operator of the lease and ac-
quired a portion of the working interest under an assignment made
expressly subject to an agreement dated February 20, 1919. The
heirs of Dan A. Japhet, not having been paid for production from
the lease, sued in 2004 for title to their portion of the net profits
interest and a declaratory judgment as to its existence. The trial
court granted the Japhet heirs’ motion for summary judgment that
they were entitled to an accounting by Lyle for net profits on the
lease’s production.
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Lyle argued that the Japhet interest was a “carried” interest,
not a royalty, and that it was customary for a carried interest ar-
rangement to cease when the carried party’s costs were satisfied.
Here, Lyle maintained, the carried cost was the $200,000 con-
sideration recited in the assignment so that the carried interest
terminated when that amount had been paid out of production,
which had occurred in 1928. No interest was reserved to Japhet,
he urged; instead the net profits interest was merely additional
consideration. The court of appeals disagreed. The assignment ex-
pressly stated that receipt of the full $200,000 recited consid-
eration was acknowledged at the time of the assignment, and there
was nothing in the assignment indicating the parties intended for
the net profits interest to terminate when a specified sum had been
paid. The obligation to pay Japhet a portion of the net profits,
treated as a reserved royalty in the assignment, was clearly a cov-
enant running with the land, and Lyle was bound by it.

Nor were the Japhet heirs’ claims barred by the statute of lim-
itations or by laches. If the terms of an agreement call for periodic
payments, a cause of action for such payments may arise at the
end of each period, the court observed. Here, therefore, the statute
of limitations only barred recovery of royalty payments accruing
more than four years prior to the filing of the suit. In asserting
laches Lyle argued that the Japhet interest in net profits had not
been paid in more than 60 years. Two essential elements of laches,
noted the court, are a party’s unreasonable delay in asserting legal
or equitable rights and a good faith change of position by another
to his detriment because of the delay. Id. at *11. Lyle had pre-
sented no evidence or argument that he had made a good faith
change in his position to his detriment because of the Japhets’
delay.

FINANCIAL ADVISOR TO OIL AND GAS COM PANY HELD

ENTITLED TO FEE

Calce v. Dorado Exploration, Inc., No. 05-08-00588-CV,
2010 WL 1173112 (Tex. App.—Dallas Mar. 29, 2010, no pet. h.),
considered agreements between Dorado, an oil and gas explora-
tion company facing financial difficulty, and those assisting it in
obtaining financing.

Dorado initially entered into a confidentiality agreement
with Piot Capital Advisors, LLC, with which John V. Calce II and
William B. Heyn were affiliated, in which Piot agreed to keep
information provided to it concerning Dorado’s oil and gas pros-
pects confidential and not to use the information for financial gain
without compensating Dorado. Dorado entered into a letter agree-
ment with Impact Equity and Blue Lion Ventures, also affiliates
of Calce and Heyn, for Impact and Blue Lion to “render certain
financial advisory and investment banking services” to Dorado in
exchange for a relatively small engagement fee plus, upon Dorado’s
completion of a transaction with “an identified funding source,”
a substantial “success fee.” Id. at *2-*3. The success fee would be
payable if Dorado’s funding transaction with an “identified funding
source” occurred during the six-month term of the agreement or
within 36 months after its expiration. About a year after the date
of Dorado’s agreement with Impact Equity and Blue Lion, Petro-
bridge Investment Management, LLC arranged a credit facility
involving D. B. Zwirn Special Opportunities Fund, L.P. and
Drawbridge Special Opportunities Fund L.P. as lenders.

Before its lending transaction closed, Dorado sued Calce,
Heyn, Impact Equity, and Blue Lion, alleging they were all bound
by the Dorado-Piot confidentiality agreement and had breached
it when Calce contacted Petrobridge, allegedly in an effort to
thwart Dorado’s pending loan. The defendants denied that they
were bound by the confidentiality agreement, and Impact Equity
and Blue Lion counterclaimed to enforce the fee agreement. Dorado
subsequently claimed that Impact Equity had used Dorado’s in-
formation for its own gain without compensation to Dorado when
it attached some of it as “sample write ups” in the solicitation of
a third party’s business. Based on jury findings, the trial court ren-
dered judgment in favor of Impact Equity for its contractual right
to be paid the success fee and to Dorado for the defendants’ breach
of contract and misappropriation of trade secrets, awarding Dorado
$400,000 in reasonable royalty damages. All of the parties ap-
pealed.

The court of appeals first addressed the trial court’s award
against all of the defendants of a “reasonable royalty” for Impact
Equity’s use of Dorado’s confidential information. The court reversed
the judgment for breach of contract on the basis that Dorado’s
confidentiality agreement was between it and Piot Capital Ad-
visors, not the defendants. The record did not show that Calce
or Heyn agreed to enter into the agreement individually or, as
Dorado argued, that the fee transaction involving Impact Equity
and Blue Lion was part of the same transaction as the confiden-
tiality agreement. Since the defendants were not parties to the
confidentiality agreement, there was no basis for their liability for
breach of it. Concerning Dorado’s claim for misappropriation of
trade secrets, the court likewise found no evidence supporting the
award of royalty damages. In particular, the court found no evi-
dence indicating that the use of Dorado’s confidential information
resulted in any gain on the defendants’ part or suggesting that the
parties would have agreed to $400,000 as fair compensation for
Dorado’s licensing the information.

The court of appeals upheld the trial court’s award of the suc-
cess fee to Impact Equity. The fee agreement only entitled Impact
Equity to compensation on the closing of a transaction with an
“identified funding source,” and it included a provision that Im-
pact Equity would be retained on an exclusive basis in connection
with possible funding by an “identified funding source” listed on
Exhibit B to the agreement. Dorado argued that since the ultimate
lenders were not listed on Exhibit B, they were not “identified
funding sources” so that no fee was payable. The court disagreed,
pointing out that the fee agreement did not define the term “iden-
tified funding source,” nor did it specify that a funding source must
be designated in Exhibit B or otherwise identified in writing.
The record showed that Impact Equity had discussed Dorado
with Zwirn, one of the lenders, within the six-month term of the
fee agreement, and there was testimony that both lenders had been
identified as prospective lenders within the term. The loan trans-
action thereafter closed within 36 months after the fee agreement’s
expiration, so that the court could not conclude that the trial court’s
award of Impact Equity’s success fee was error.
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GRANTEE OF OIL AND GAS LEASES HELD TO HAVE

ACQUIRED WORKING INTEREST TITLE FREE OF ALLEGED

UNCONVEYED INTEREST

Masgas v. Anderson, No. 11-08-00180-CV, 2010 WL 1244553
(Tex. App.––Eastland Mar. 31, 2010, no pet. h.), involved oil and
gas leases sold and assigned in 1996 by MHW, Inc., to E.D. An-
derson and his sons (Andersons).

Pat Massey, the president of MHW, and his son Mike Massey,
a partner of Masgas, had for years acquired oil and gas leases in
the name of MHW. After a family dispute, they entered into an
agreement on December 1, 1994, under which Masgas would be
subject to an operating agreement and be paid a share of produc-
tion from certain leases pursuant to division orders that were part
of the agreement. Neither Masgas nor Mike Massey was ever as-
signed an interest in the leases, however. After the Andersons
acquired the leases from MHW, they continued the payments to
Masgas as provided in the 1994 agreement. In about 2005, how-
ever, the Andersons concluded that Masgas had no title to any
interests in the properties and stopped the payments. Masgas sued,
and this appeal resulted from the trial court’s judgment that the
Andersons owned the disputed working interests free of any claim
by Masgas.

Masgas argued that although there were no recorded convey-
ances to Masgas, the Andersons knew of its interests because of
the 1994 agreement, which, read together with the operating agree-
ment under which the Masgas interest was payable and the divi-
sion orders, constituted a valid deed. The court disagreed. By stat-
ute, it began, “a deed must be in writing and must be subscribed
or delivered by the [grantor] or the [grantor’s] agent.” Id. at *2.
Although it is not necessary for a deed to contain all the formal
parts once recognized at common law or to contain technical words,
here the 1994 agreement contained no operative words or words
of grant purporting to convey any interest to Masgas. It referred
to “the properties . . . you own an interest in,” suggesting a prior
conveyance rather than an intent to convey, and the form oper-
ating agreement provided in the 1994 agreement expressly dis-
claimed any intent that it be deemed an assignment or cross-
assignment. Id.

Further, the Andersons had waived the right to contest Masgas’s
ownership by paying it proceeds of production attributable to the
disputed interest for several years. A right may be waived by long
silence or inaction, but the court refused to allow the conveyance
of an interest in property based on waiver. The Andersons had the
right to revoke the division orders and discontinue the payments
to which MHW had agreed.

MHW argued on the basis of the terms of its 1996 assignment
that it had retained interests in the leases, apparently equivalent to
the disputed interests claimed by Masgas. The assignment conveyed
the Andersons all of MHW’s “right, title and interest in and to the
oil and gas leases described in Exhibit ‘A’ attached hereto.”
Id . at *4. Exhibit A to the assignment described seven oil and gas
leases, with each named lease labeled with a percentage working
interest. MHW argued that it only assigned the fractional interests
in each lease set out in Exhibit A and retained title to the disputed
working interests. The court of appeals rejected MHW’s argument
on the basis of the plain meaning of the assignment’s words. The
assignment granted the Andersons the entire interests in the de-

scribed leases. The fractional interests shown in Exhibit A were
relevant only to the warranty provision of the assignment, which
included a covenant that MHW was the owner of the working in-
terest set out beside each leasehold estate in the exhibit.

JOINT POSSESSION W ITH LANDOW NER’S TENANT PRECLUDES

ADVERSE POSSESSION CLAIM

Gulley v. Davis, No. 01-08-00572-CV, 2010 WL 1492172 (Tex.
App.––Houston [1st Dist.] Apr. 15, 2010, no pet. h.), decided the
appeal of the Gulleys, successors to the interest of William and
Rosia Moore, of a summary judgment for title to the minerals
underlying a 52-acre mineral tract in Polk County in favor of the
Davises, successors to the interest of George Davis.

The 52-acre tract was part of a league of land granted in 1835
to Lowrey T. Hampton. George Davis had been the record owner
of the entire league, except for portions that had been sold and
were not at issue in the case. Documentary evidence established
that George Moore was his tenant, living on part of the land at
least some of the time, between 1872 and 1898. George Davis died
in 1898, leaving the land to his wife Camilla. Camilla Davis sold
3,948 acres of the league in 1904, including the 52-acre tract in
question, reserving the minerals. William Moore, the son of George
Moore, married Rosia Moore in 1892. They began living on a
portion of the league that included the 52-acre tract and apparent-
ly occupied it at least until 1909, when they purportedly conveyed
78 acres of a 130-acre tract, retaining the 52-acre tract. The Davises
filed suit in trespass to try title and to quiet title against the Gulleys,
the successors in interest to William and Rosia Moore, after the
Gulleys, asserting the adverse possession title of William and
Rosia Moore, in 2001 executed an oil and gas lease on the tract.

The court of appeals agreed with the Davises and the trial
court that because the evidence established that William and Rosia
Moore held possession of the tract jointly with George Moore,
their possession was not exclusive and therefore not adverse as a
matter of law. In an 1879 deed George Moore had stated he was
George Davis’s tenant, and he still was in 1898 according to the
judgment in a title suit concluded that year. The Gulleys admitted
that George Moore lived on the league from before 1879 until
sometime after November 1904. As a tenant, George Moore’s
possession was that of the owner, George Davis, and his posses-
sion of at least a portion of the league constructively extended
to all of the land owned by George Davis in the league. Because
George Davis was in constructive possession of the league, in-
cluding the 52-acre tract, William and Rosia Moore’s possession
was joint possession with the owner and could not have been ad-
verse to him.

VIOLATION OF WASTE STATUTE AND RAILROAD

COM M ISSION RULES HELD NEGLIGENCE PER SE

In Discovery Operating, Inc. v. BP America Production Co.,
No. 11-08-00127-CV, 2010 WL 1509796 (Tex. App.––Eastland
Apr. 15, 2010, no pet. h.), the court reversed the trial court’s take-
nothing judgment against Discovery, the operator of a drilling well
alleged to have been lost because of BP’s operation of a nearby
water injection well.

While drilling its Geronimo 15 No. 6 Well, Discovery en-
countered a highly pressurized saltwater flow at a depth of about
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3,895 feet. As a result it was unable to complete the well. Dis-
covery concluded that the water flow had come from the Sanders
A 25 well about a mile away, into which BP, the operator, in-
jected water at a depth of about 6,100 feet. Discovery sued BP for
negligence; negligence per se in BP’s alleged violation of statutes
prohibiting waste and the filing of false reports, and of Texas
Railroad Commission rules concerning fluid disposal and injec-
tion; as well as common-law and statutory waste. The trial court
granted BP’s motion for summary judgment on Discovery’s neg-
ligence per se claim. After a jury verdict that BP’s negligence in
operating the Sanders A 25 well did not proximately cause the
uncontrolled water flow in the Geronimo 15-6 well, the trial court
entered a take-nothing judgment against Discovery on its re-
maining claims.

Relying on the holding in Exxon Corp. v. Emerald Oil & Gas

Co., No. 05-0729, 2009 WL 795760 (Tex. Mar. 27, 2009, rehear-
ing granted), that a property owner damaged by another’s viola-
tion of laws prohibiting waste or a valid Railroad Commission
rule or order has a private cause of action, the court of appeals
held that the trial court had erred in granting summary judgment
against Discovery’s negligence per se claims. Whether Discovery’s
claims were labeled as a private cause of action for violations of
statutes and rules or as negligence per se claims for those viola-
tions, the court explained, Discovery had the right to assert them.
Discovery, 2010 WL 150796 at *17. The court brushed aside BP’s
argument that the doctrine of negligence per se did not apply
because the statutes and rules allegedly violated were not penal in
nature, pointing out that the legislature clearly intended to create
a private cause of action.

BP further argued that the issue of the propriety of the sum-
mary judgment was moot because the jury had found that BP’s
operations were not a proximate cause of the water flow in Dis-
covery’s well. The court of appeals disagreed. The broad-form
question submitted to the jury was whether BP’s negligence, if
any, in its operation of the injection well proximately caused the
water flow. It was impossible to determine whether the jury’s neg-
ative answer meant it believed BP was not negligent or it instead
meant BP’s negligence was not a proximate cause. The jury’s an-
swer could therefore not be used to establish a finding on proxi-
mate cause.

As a result of the summary judgment, Discovery had been
denied the opportunity to prove that BP had violated Railroad
Commission rules or the terms of its injection permits, the court
went on, and was forced to present its case in piecemeal fashion.
The jury might have answered the negligence question in Discov-
ery’s favor had the trial court given it the opportunity to consider
the negligence per se claims. Because Discovery’s negligence per
se claims were inextricably intertwined with its other claims, the
court held, the error in granting summary judgment harmed Dis-
covery in the presentation of its entire case and required reversal
and remand for a new trial. Id. at *20.

OPERATOR HELD LIABLE FOR BREACH OF UNIT

OPERATING AGREEM ENT

The court in Reeder v. Wood County Energy L.L.C., No. 12-
08-00175-CV, 2010 WL 1694998 (Tex. App.––Tyler Apr. 28,
2010), upheld a large judgment against Wendell Reeder resulting

from his acts as operator of the Forest Hill Field Harris Sand
Unit.

Dekrfour, Inc. owned the working interest in two oil-producing
units, the Forest Hill Field Sub-Clarksville Unit and the Forest Hill
Field Harris Sand Unit. The two units embraced different horizons
in overlapping land, with wells capable of producing from either.
In 1996 Dekrfour conveyed all of the working interest in the Harris
Sand Unit, except a reserved 15% carried working interest, to Sec-
ondary Oil Corporation, Inc. As part of that transaction, Dekrfour,
Secondary, and an affiliate of Secondary entered into a joint oper-
ating agreement governing the conduct of unit operations and the
sharing of existing wellbores. Dekrfour then conveyed a 10% car-
ried working interest in the Harris Sand Unit and all of its interest
in certain wells to Nelson Operating, Inc., an affiliate of Dekrfour.
In 1998 Reeder and an associate acquired all of the working in-
terest in the Harris Sand Unit except that of Dekrfour and Nelson,
and Reeder became the operator of that unit. Difficulties between
Reeder and the other working interest owners ensued immedi-
ately. Reeder refused to allow any wellbore he controlled to be
used to produce from the Sub-Clarksville Unit. Meanwhile, he
allowed production from the Harris Sand Unit to decline and then
cease altogether, although the unit apparently remained capable
of production if properly maintained, resulting in the loss of oil
and gas leases. In 2004 Reeder sued the other working interest
owners for damages and a declaratory judgment on the basis of
their alleged interference with Reeder’s right to exclusive use of
the wellbores producing from the Harris Sand Unit. The defen-
dants counterclaimed for damages resulting from Reeder’s alleged
breaches of the operating agreement in his failure to maintain
production and to offer a well to the other owners before aban-
doning it. After a jury trial, the trial court ordered that Reeder
take nothing and that the other working interest owners recover
$872,493.25 in damages plus substantial attorney’s fees.

On appeal Reeder first argued that the operating agreement
did not apply to him so that he could not have breached it. The
operating agreement was expressly binding on the original parties’
heirs, successors, and assigns, however, and Reeder acknowledged
having been made aware of it and had acknowledged that he was
the operator of the Harris Sand Unit. Reeder further denied that he
owed any duty to the other Harris Sand Unit working interest own-
ers since their interests, as carried interests without obligations to
pay costs out of pocket, were in effect overriding royalty interests.
The court was unpersuaded, pointing out that the unit agreement
and unit operating agreement specifically contemplated the crea-
tion of carried working interests.

The operating agreement included a typical exculpatory clause
in favor of the operator, requiring the operator to conduct opera-
tions as a reasonably prudent operator, with due diligence and
in accordance with good oilfield practice, but providing that the
operator would have no liability to the other parties for losses or
liabilities incurred except those resulting from gross negligence or
willful misconduct. Id. at *5. Such exculpatory clauses only ap-
plied to claims that the operator failed to act as a reasonably pru-
dent operator, the court said, and not to breach of contract claims
such as those against Reeder. The operating agreement expressly
required the operator to “produce and/or conduct operations on
the Harris Sand Unit sufficient to maintain the leases and the
unit,” and the evidence at trial was sufficient to support the jury’s
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finding that Reeder had not done so. Id. at *8. Financial inability
and the existence of other pressing business interests did not ex-
cuse the breach.

There was likewise sufficient evidence to sustain the jury’s
finding that Reeder had breached the operating agreement by fail-
ing to offer Well No. 116 to the other working interest owners
before plugging it. The operating agreement expressly required
the operator to notify the nonoperators if he “deems that a well
should be abandoned,” and offer his interest in the well to any
party willing to accept the well and plugging liability. Id. at *9.
Reeder offered the novel argument that he did not “deem” that the
well should be abandoned but was instead ordered by the Railroad
Commission to plug it, so that the operating agreement had not
required him to offer the well to the others. Reeder had the option
to repair the well, the court observed, but instead chose to aban-
don it, and he was required to offer it to the nonoperators.

HEIRS W ITHOUT NOTICE HELD NOT BARRED FROM

REOPENING RECEIVERSHIP PROCEEDING TO CLAIM

LEASING PROCEEDS

Hamm v. Robinson, No. 08-08-00243-CV, 2010 WL 1740908
(Tex. App.––El Paso Apr. 30, 2010, no pet. h.), is a relatively rare
case involving the Texas receivership leasing statutes. This con-
troversy was not over leasing, but over the resulting proceeds.

Chapter 64, Subchapter F, of the Texas Civil Practice and Rem-
edies Code establishes a procedure under which one owning a
mineral interest or lease in a tract may obtain an order appointing
a receiver to lease the interests of unlocatable mineral owners for
oil and gas development. Here a receiver had been appointed
in 1999 and had leased the interests of John C. Kinsley and
Eva Kinsley, or their heirs, in a tract of land in Reeves County to
Helmerich & Payne, Inc., which became Cimarex Energy Com-
pany. Cimarex drilled a well and by 2006 had deposited several
hundred thousand dollars of royalty into accounts established by
the Reeves County District Clerk for John and Eva Kinsley. On
March 24, 2006, John Robinson and Hall Royalty Company filed
a motion in the receivership proceeding to terminate the receiver-
ship and for distribution of the assets held by the receiver, alleging
that Robinson was the sole heir of John and Eva Kinsley, having
granted Hall 50% of his interest until December 1, 2005, and 25%
thereafter. The motion was served on the attorney ad litem who
had been appointed in 1999 to represent unknown owners, and he
participated in the hearing on the motion. The district court on
July 27, 2006, entered an order declaring that John Robinson owned
the land and distributed $436,076.40 to Robinson and Hall.

On October 22, 2007, Joseph, Jessica, and Jennifer Hamm,
great grandchildren of John C. Kinsley’s sister, Blanche Kinsley
Hamm, filed a petition for bill of review in the district court, with
affidavits that Hall Royalty had contacted them in 2004 and in-
formed them that as heirs of John C. Kinsley they were potentially
entitled to funds owed to him, but that Hall had refused to disclose
further information without their agreement to convey Hall 50%
of the funds and the underlying mineral interest. The Hamms did
eventually locate the property on their own in December 2006.
The trial court granted summary judgment to Robinson and Hall
and denied the Hamms’ motion for summary judgment on their
petition for bill of review.

John C. Kinsley, while married to Eva Kinsley and residing
in Illinois, had acquired the land in question by deed from W. W.
Dean. John C. Kinsley died intestate in California in 1942, having
had no children but survived by his wife. If the land in Reeves
County was community property of his marriage, it passed entirely
to Eva Kinsley and eventually to John M. Robinson, her only grand-
child, the son of a child by a marriage prior to her marriage to John
C. Kinsley. If, on the other hand, the land was John C. Kinsley’s
separate property (and there is caselaw support for the proposition
that Texas real property purchased by a resident of a noncommunity
property jurisdiction is presumed the purchaser’s separate prop-
erty), it instead passed only one-half to Eva Kinsley and thence
to Robinson, the other half passing to Blanche Hamm and there-
after to her descendants, including the appellants in this case. Id.
at *2, n.1.

A bill of review, the court of appeals began,

is an equitable proceeding . . . to set aside a prior judg-
ment that is no longer subject to challenge by a motion
for new trial or appeal. The party seeking a bill of review
must ordinarily plead and prove (1) a meritorious defense
to the underlying cause of action, (2) which he was pre-
vented from making by the fraud, accident, or wrongful
act of the opposing party or official mistake, (3) unmixed
with any fault or negligence on his own part.

Id. at *3 (citations omitted). When a party claims non-service,
however, “he need not prove a meritorious defense or that fraud,
accident, wrongful act, or official mistake prevented him from
presenting a defense.” Id. (citations omitted). Instead he must mere-
ly “prove that the judgment was rendered unmixed with any fault
or negligence of his own, which is conclusively established by
proving he was never served with process.” Id. (citation omitted).
Here there was no dispute that the Hamms had not personally been
served with notice, so the only question was whether notice to the
attorney ad litem for unknown owners was sufficient.

Because the Hamms had a potential interest in the property
and were entitled to an opportunity to present their objections, and
because their whereabouts were known by the opposing party
seeking to terminate the receivership, the court concluded that the
Hamms were entitled to notice. Knowing the Hamms were heirs
of John C. Kinsley and knowing their whereabouts, Hall could
not claim that service on the attorney ad litem, who was solely
appointed to represent unknown heirs, was reasonably calculated
notice meeting the requirements of due process. Hall and Robin-
son contended that they had determined that the Hamms had no
interest in the land so that they were not entitled to notice. Whether
the Hamms owned an interest in the land was an issue to be de-
termined by the fact finder after notice to all known potential
interested parties, the court held, not for Hall to preliminarily de-
termine on its own. The Hamms were entitled to notice as a matter
of law and thus to summary judgment on their petition for bill of
review.

LAND DESCRIPTION ONLY IDENTIFYING LAND BY REFERENCE

TO OW NERS’ NAM ES M AY BE LEGALLY SUFFICIENT

Wiggins v. Cade, No. 12-08-00329-CV, 2010 WL 1783774
(Tex. App.––Tyler May 5, 2010, no pet. h.), reversed the trial
court’s summary judgment in a suit over competing claims to a
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1/64 nonparticipating royalty interest in a 169.31-acre tract of
land in Rusk County.

On September 28, 2004, Dale Resources (East Texas), L.L.C.
filed in the district court an application for the appointment of a
receiver for the royalty interest in question because it could not
find the owners, B.F. Crook and Mildred Andrene Crook Higgin-
botham Goad. Shortly thereafter, in October and November 2004,
the successors by inheritance to Goad’s interest executed royalty
deeds to Wiggins, which were promptly recorded. Although they
had previously executed the deeds to Wiggins, the Goad heirs in
early 2006 executed deeds purporting to convey their interests in
the tract to Glen Cade. On February 1, 2006, the court in the re-
ceivership proceeding signed an order determining that Cade owned
the Goad interest. Cade then filed suit against Wiggins and against
R. Zachary Tonroy, to whom Wiggins had conveyed part of his
interest, for a declaratory judgment and to quiet title to the royalty
interest. Cade was granted summary judgment in the trial court,
having asserted the statute of frauds and collateral estoppel.

Cade argued that the deeds to Wiggins were void because
they lacked a valid legal description. The description did not refer
to any named survey or abstract but referred to corners and bound-
aries of “45 acres of land formerly owned by Mrs. Kate Crook,”
the “Seelbach tract,” the “J. H. White 119 acre tract,” the “G. W.
Coats 150 acre tract,” and “land owned by Tipps and Rogers.” Id.
at *2. An affidavit by a professional land surveyor offered by Cade
as summary judgment evidence stated that without the name of a
survey or an abstract number in which the property was located,
he could not locate it on the ground with reasonable certainty.
Wiggins and Tonroy countered with the affidavit of a petroleum
landman stating that by using the ownership references in the deeds
and by examining the public records, he was able to determine the
location of at least one of the corners. Noting that a description
may be legally sufficient where a deed contains some data, spe-
cifically including land ownership, susceptible of being connected
by parol testimony with definite land, and if enough information
appears in the description so that a party familiar with the locality
can identify it with reasonable certainty, the court of appeals held
that Cade had not met his burden to establish as a matter of law
the description’s legal insufficiency. Id. at *4.

The court also held that collateral estoppel did not bar Wig-
gins’s and Tonroy’s claims. “The doctrine of collateral estoppel
precludes relitigation of ultimate issues of fact actually litigated
in a prior suit.” Id. Here, however, it was clear that the title issue
between Wiggins and Cade had not been litigated in the receiver-
ship proceeding; indeed, Cade’s pleadings stated he received no-
tice of an adverse claim only long after the agreed order deter-
mining ownership.

OIL AND GAS LAW YER HELD TO HIGH STANDARD

In re Estate of Rothrock, No. 12-09-00210-CV, 2010 WL
1783777 (Tex. App.––Tyler May 5, 2010, no pet. h.), is only tan-
gentially an oil and gas case, upholding the trial court’s ruling that
Jerry Rothrock was in default in not having offered his father’s
will for probate until nearly 15 years after his death so that min-
eral interests in Cherokee County passed by intestacy. It is re-
markable, nevertheless, for its insight into the profound wisdom
of the oil and gas legal profession: “[H]aving been a successful

attorney with an oil and gas practice, Jerry should have known
that unexpected events often happen in life.” Id. at *4.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOM ING SUPREM E COURT INTERPRETS APPLICATION OF

THE WYOM ING ROYALTY PAYM ENT ACT IN TW O CASES

In Morris v. CMS Oil & Gas Co., 2010 WY 37, 227 P.3d 325
(Wyo. 2010), the Wyoming Supreme Court provided an important
interpretation of the penalty imposed for improper revenue ac-
counting under the Royalty Payment Act, Wyo. Stat. Ann. §§ 30-
5-301 to 30-5-305 (WRPA).

Plaintiff Morris owned overriding royalty interests in wells
operated by CMS Oil & Gas Company. From April 1999 to May
2002 CMS produced these wells and obtained title opinions cov-
ering the wells. The opinions listed Morris as an owner of an
overriding royalty but also reflected that there were some title
problems. Because of the title problems, CMS did not consistently
pay Morris or place the funds in escrow as required by the WRPA.
Morris filed a complaint in which she claimed that CMS had vio-
lated the WRPA by failing to timely pay her for production or,
alternatively, pay the amounts due into an escrow account, and
by failing to properly report production. The district court denied
CMS’ request for summary judgment.

The district court subsequently issued a decision finding that
Morris had failed to prove that CMS owed her additional royalty
payments and that, although a preponderance of the evidence tended
to show that CMS did not fully comply with the WRPA prior to
escrowing funds, a preponderance of the evidence showed that
CMS had actually overpaid her by the time of trial. The district
court concluded that CMS violated the WRPA prior to paying the
funds into escrow and found that Morris would not have been paid
had she not brought legal action, but that CMS had paid her in full
as of the date of the last escrow payment. The district court con-
cluded as a matter of law that CMS violated the WRPA by failing
to submit the required reports for 29 months; accordingly, the court
imposed a penalty of $2,900. 227 P.3d at 332.

On appeal, the Wyoming Supreme Court upheld the district
court’s conclusion that CMS had violated the WRPA by not time-
ly paying or depositing in escrow the royalty funds. However, the
court also upheld the district court’s finding that CMS ultimately
paid Morris more than she was due. Id. at 330.

On the issue of the monthly reporting requirement under the
WRPA, Morris asserted that Wyo. Stat. Ann. § 30-5-303(b) re-
quires producers to submit a report for each well and, failing to do
so, are subject to a $100 penalty per month per well. The district
court, however, refused to read into the penalty statute a “per well”
construction, holding that the statute required a producer to sub-
mit a complete report each month to the interest holder and the
failure to do so would result in a penalty of $100 for each month
proper reporting was not provided. This finding was upheld by the
supreme court. 227 P.3d at 333.
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The WRPA also allows the prevailing party to recover at-
torney’s fees. The district court concluded that Morris was the
prevailing party until November 25, 2002, the date CMS paid her
royalties in full. After that date the proceedings were limited to
calculating reporting penalties, costs, and attorney’s fees. On those
issues the district court concluded CMS was the prevailing party
from November 26, 2002, forward because at trial Morris failed
to prove her claim that CMS owed more than it had already paid.
The supreme court held that the district court erred in awarding
attorney’s fees to CMS and remanded to the district court the issue
of the reasonableness of Morris’s attorney’s fees request for the
period from November 22, 2002, through trial. Id. at 336-37.

In finding that Morris was the prevailing party, the supreme
court upheld the district court’s finding that she would not have
received her royalty payments had she not filed this action. Morris
obtained payments she otherwise would not have, proved that
CMS violated the WRPA, and obtained a judgment requiring CMS
to pay reporting penalties. For its part, CMS responded to Morris’s
legal action by immediately placing the funds in escrow and ulti-
mately paying Morris the royalties due. As a consequence of the
trial, the supreme court upheld the district court’s determination
that Morris improved her position through this litigation and was
the prevailing party for purposes of attorney’s fees under the
WRPA. Id. at 336-37.

By establishing that the penalty imposed for improper re-
porting under the WRPA is $100 per month, and not $100 per
month per well, this case clarified a provision of the WRPA that
in the past had resulted in penalties or settlements in which the
penalty amount far exceeded the amount of improperly paid roy-
alties.

Ultra Resources, Inc. v. Hartman, 226 P.3d 889 (Wyo. 2010),
involved the applicability of a net profits interest in federal and
State of Wyoming leases for certain properties in the Pinedale
Unit, a federal exploratory unit that merged into the New Fork and
Mesa Units. The units contracted to exclude some of the burdened
leases. This was a lengthy opinion that covered dozens of issues
and involved seven appeals and cross-appeals, seven plaintiffs,
and six defendants.

In the 1950s, Malco Refineries, Inc., El Paso Natural Gas Co.,
and Continental Oil Co. (First Parties) wanted to form a federal
exploratory unit that would encompass leases held by Novi Oil
Co. The parties entered into an Assignment Agreement providing
that Novi would assign three federal leases and one fee lease to
the First Parties in exchange for “5% of the net profits realized
from operations for oil and gas by First Parties under the leases
shown on Exhibit A. . . .” Exhibit A included a list of 62 leases,
including the four Novi leases. The Assignment Agreement also
provided that Novi would receive its net profits interest (NPI) on
leases not included in the unit. 226 P.3d at 899.

Novi and the First Parties entered into the Unit NPI Contract,
which pertained to the leases included in the Pinedale Unit and
identified in Exhibit A. The Unit NPI Contract created the NPI
and contained many of the terms and obligations at issue:

1. NET PROFITS INTEREST –

Subject to the conditions hereinafter set forth, First
Parties agree to pay to Novi a sum or sums representing
5% of the net profits (as hereinafter defined), herein re-

ferred to as “said net profits interest,” resulting from op-
erations for oil and gas by First Parties, or any of them,
under those certain leases committed to that certain Unit
Agreement for the Development and Operation of the
Pinedale Unit Area and shown on Exhibit A attached
hereto and made a part hereof, such leases being herein
referred to as “said leases.”

2. COMPUTATION –

Net profits shall be computed on the basis of all
operations under the Pinedale Unit applicable to said
leases. . . .

. . . .

5. TRANSFER

Operator shall not be required to take cognizance of
any deed, assignment, transfer or passing of title by will,
testament or inheritance of said net profits interest, or
any interest therein, unless and until Operator shall have
been furnished with legal evidence of such deed, assign-
ment, transfer or passing of title by will, testament or in-
heritance which is acceptable to Operator. . . . In no
event shall Operator be liable hereunder to any successor
in interest of Novi or its successors for all or any part of
said overriding royalty until after Operator has been fur-
nished with proof of interest or notice of adverse claim
of such successor in interest, and then only for payments
accruing after the first day of the following calendar
month. . . .

Id. at 899-901.

Further, Novi and First Parties entered into the Net Profits
Contract Pinedale Area of Interest Sublette County, Wyoming
(Area NPI Contract), which covered the portions of the two Novi
leases lying outside the Pinedale Unit, and Novi executed assign-
ments of its leases to the First Parties. The First Parties entered
into a Supplemental Accounting Agreement to address accounting
among them for the NPI.

The First Parties drilled and discovered a large reservoir of
gas in the Pinedale anticline over the next 20 years, but produc-
tion was impracticable at that time. The record indicates that, over
time, the Bureau of Land Management (BLM) approved exten-
sions to the automatic unit contraction date. Finally, in 1977, the
Pinedale Unit contracted from 91,000 acres to 14,000 acres, and
it terminated in 1981 without having earned any profits. The Mesa
Unit in the north and the New Fork Unit in the south were created
out of the Pinedale Unit acreage. The federal documents approv-
ing formation of the Mesa and New Fork units established that the
Pinedale Unit did not terminate until after the new units were in
place and recognized that the acreage was transferred from the
Pinedale Unit into the new units.

The plaintiffs claimed to have succeeded to the interests of
Novi under the net profits agreements, while the First Parties were
succeeded by the defendants in this case. The leases remaining
under the Unit NPI Contract became profitable in May 2005 and,
in February 2006, the plaintiffs (successors in interest to Novi)
sent a letter to the defendants, indicating that they owned the NPI
and requesting an accounting and payment. The defendants did
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not meet their demands, and the plaintiffs brought suit the fol-
lowing month.

At the time the action was filed, 22 of the original 62 leases
covered by the Unit NPI Contract, including two of the leases as-
signed by Novi, were still in place. The continuation of the leases
was the result of having been part of the Pinedale Unit, the auto-
matic two-year extension of the federal leases after contraction or
termination of a unit, inclusion in the Mesa or New Fork units,
and/or production on individual leases.

The amended complaint asserted several claims for relief,
including:

declaratory judgment as to the validity, and plaintiffs’
ownership, of the NPI under the Unit NPI Contract; breach
of the Unit NPI Contract; breach of the duty of good faith
and fair dealing; breach of the WRPA; slander of title
(Questar); conversion; constructive trust (in the alterna-
tive); and rescission and reassignment of Novi leases to
plaintiffs (in the alternative). The defendants generally
denied the plaintiffs’ claims and asserted various affir-
mative defenses and counterclaims.

Id. at 903.

The trial court granted the plaintiffs’ motions for summary
judgment and denied the defendants’ motions, the effect of which
was two-fold: the NPI survived termination of the Pinedale Unit,
and the plaintiffs owned the NPI. Following the summary judg-
ments, two of the defendants, Questar and Wexpro, settled and were
dismissed from the case.

The trial court’s order included the following findings:

1. All defendants, as successor to First Parties, breached
their obligations under the Unit NPI Contract.

. . . .

4. The operator defendants violated the W RPA
by not paying net profits beginning in March 2006, the
month after the plaintiffs notified them of their owner-
ship of the NPI. The operators are liable to the plaintiffs
for the unpaid net profits, plus the statutory 18 percent
per annum interest and the statutory penalty of $100 per
month.

. . . .

8. The filing of this action in March 2006 was time-
ly under the applicable ten-year statute of limitations for
breach of contract. See Wyo. Stat Ann. § 1-3-105(a)(i)
(LexisNexis 2009). The defendants did not breach the
contract until 2005, when net profits began to accrue and
became payable. The plaintiffs’ claim for breach of con-
tract accrued, at the earliest, in May 2005, when revenue
and expense data became available.

9. The doctrine of laches does not apply in an action
at law for breach of contract. Further, the defendants proved
neither inexcusable delay nor prejudice to establish any
of defendants’ equitable defenses.

10. The operator defendants were responsible for the
plaintiffs’ attorney fees and costs.

Id. at 904. The defendants appealed the district court’s summary
judgment determinations, adverse trial rulings, and attorney’s

fees award, and the plaintiffs appealed the district court’s rulings
against them.

The primary issue decided on appeal was whether the net
profits interest continued beyond the term of the Pinedale Unit
and whether it covered all of the leases originally covered by both
the Unit NPI Contract and the Pinedale Unit, which leases were
still in effect. The Wyoming Supreme Court held that the Unit
NPI Contract did not provide that the NPI was tied only to unit
production or that the continued existence of the Pinedale Unit
was required for the NPI to remain an obligation on the leases.
The Unit NPI Contract limits the definition of “unit operations”
for the purposes of the NPI as “all operations of any of First Par-
ties under said leases.” Id. at 898 (quoting Unit NPI Contract, at
#2). This is significant because the unit could, and did, contain
leases other than those subject to the NPI. The Unit NPI Contract
defined deductible expenses as those “which are properly charge-
able against the leasehold interests.” Id. at 900 (quoting Unit NPI
Contract, at #2). This provision acknowledged that the unit ex-
isted and would incur expenses and revenues, but specifically re-
quired that the NPI be calculated using only the revenues and
expenses pertaining to the leases covered under the Unit NPI Con-
tract. Further the court found important the provision of the Unit
NPI Contract that allowed Novi access to logs and geologic infor-
mation pertaining to the leases in the Unit NPI Contract, but not
to all leases in the unit. The court also relied on the surrender
provision that allowed the First Parties to surrender to Novi any
of the leases and be relieved of

any and all responsibility or liability hereunder with re-
spect to the interests assigned. . . . Notwithstanding any
surrender, release or assignment of interest under the pro-
visions of this section, Novi’s net profits interest in oper-
ations relating to lands the leasehold interest in which is
not so surrendered, released or assigned shall remain a
5% net profits interest.

Id. at 901 (quoting Unit NPI Contract, at #7).

On the issue of whether there was a sufficient chain of title to
the NPI from Novi to the plaintiffs, the supreme court affirmed
the trial court’s finding that plaintiffs had provided a sufficient
showing of their right to payment under the NPI. However, the
supreme court reversed the trial court to the extent that it was
intended to quiet title to the plaintiffs against any claims by others
who are not parties to this action, as there was no justiciable con-
troversy.

The supreme court upheld the trial court in finding that sec-
tion 5 of the Unit NPI contract clearly required Novi, and its
successors, to notify the First Parties of any change in ownership
in the NPI and that, until such notice was given, no payment was
required. As to the plaintiffs’ argument that, notwithstanding the
language of the Unit NPI contract, the WRPA required full pay-
ment of the NPI including amounts that accrued prior to notice of
the change of ownership, the supreme court held that the WRPA
does not provide a remedy to plaintiffs for NPI proceeds prior to
giving notice of their interest, because the person seeking protec-
tion of the act must be “legally entitled” to the payment. Because
the plaintiffs had not given to the First Parties notice of the change
in ownership of the NPI, they were not legally entitled to the
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payment. However, the supreme court did find the WRPA applies
to proceeds of an NPI. Id. at 917.

The defendants claimed that plaintiff’s February 2006 letter
was not sufficient notice of the plaintiffs’ ownership because it
only gave grantors/grantees, dates of conveyances, and recording
information of the relevant conveyances, and that it was not until
the defendants received copies of the actual documents in the
chain of title in July 2006 that proper notice had been given. The
supreme court held that, under the circumstances presented, the
district court properly concluded, as a matter of law under Rule
52(c) (allowing judgment on partial findings), the February 2006
letter gave sufficient notice of plaintiffs’ ownership. Id. at 914.

The supreme court also upheld the district court’s ruling find-
ing the nonoperator defendants free of liability under the WRPA,
which applies only to parties contractually obligated to actually
remit payments to royalty interest owners. Under the Unit NPI
Contract and the Supplemental Accounting Agreement, the non-
operators were responsible for providing funds and information
to the operator for the purpose of applying the consolidated or
basket accounting. The operator, however, was the party respon-
sible for accounting to and actually paying the NPI owner. Id .
at 922.

The nonoperating defendants had claimed that the obligation
to pay under the Unit NPI Contract belonged to the operators only
and, consequently, the nonoperators could not be found in breach
of contract for failure to account for or pay the NPI to the plain-
tiffs. The supreme court looked to the clear language of Section 1
of the Unit NPI Contract to hold that “although the First Parties
delegated the administrative functions to the operators, all of the
defendants, including operators and nonoperators, retained the
ultimate obligation to pay.” Id. at 924.

One interesting aspect of the case concerned the allowable
expenses in calculating the NPI. The defendants claimed that the
district court erred by ruling that the allowable overhead expenses
set out in a 1954 accounting procedure applied to their operations
in the twenty-first century. “As the district court recognized, the
Unit NPI Contract expressly incorporated the accounting proce-
dures contained in the standard 1953 PASO form,” a precursor to
the COPAS forms. Id. at 932.

The PASO accounting procedure stated that administrative
overhead for wells was a deductible expense, up to $375 per month
for drilling wells and $75 per month for producing wells, although
the “specific overhead rates may be amended from time to time by
agreement between operator and non-operator if, in practice they
are found to be insufficient or excessive.” There was no escalation
provision for the overhead rates as is found in the COPAS pro-
cedures. Id.

The defendants’ expert stated that the overhead expenses were
not restricted by the amounts in the accounting procedure because
the Unit NPI Contract specifically allowed the deduction of “all
expenses” and charges that are “reasonable and customary.” The
supreme court found that this provision did not apply to overhead
rates, so the $75/month producing well rate still applied. Id.

The supreme court reversed the trial court on the issue of
joint and several liability. Considering the language of the Unit
NPI Contract and that each defendant only owns a proportionate
share of the working interest(s) in the NPI leases, the court con-

cluded that the district court erred by making the nonoperators
jointly and severally liable for the entire NPI payment due. Id .
at 934.

Defendant nonoperators had asserted that the district court
erred by failing to award them attorney’s fees as prevailing parties
pursuant to the WRPA because the district court concluded they
were not liable for interest and penalties under that act. Looking
at the litigation as a whole, the court found clear that the plaintiffs,
rather than the nonoperator defendants, were the prevailing par-
ties. The nonoperator defendants had agreed that they were the
prevailing parties under the WRPA because the plaintiffs’ WRPA
claims against the nonoperators were unsuccessful. Wyo. Stat.
Ann. § 30-5-303(b) provides that the prevailing party “in any pro-
ceedings brought pursuant to this article shall be entitled to re-
cover all court costs and reasonable attorney’s fees.” The supreme
court concluded that since the nonoperator defendants were found
liable under the Unit NPI Contract, but were not responsible for
WRPA penalties and interest because they were not obligated to
actually remit the payment to the plaintiffs, the nonoperators were
not the prevailing parties in the proceedings.

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

CANADIAN PARLIAM ENT RESPONDS TO RED CHRIS  DECISION

Bill C-9, An Act to Implement Certain Provisions of the Bud-
get Tabled in Parliament on March 4, 2010 and Other Measures,
was introduced in the House of Commons on March 30, 2010.
The bill, which is quite lengthy, is available at http://www2.parl.
gc.ca/content/hoc/Bills/403/Government/C-9/C-9_1/C-9_1.PDF.
Of particular interest is Part 20 of the Act, which would amend the
Canadian Environmental Assessment Act (CEAA) to “streamline
certain process requirements for comprehensive studies, to give
the Canadian Environmental Assessment Agency authority to con-
duct most comprehensive studies, and to give the Minister of
the Environment the power to establish the scope of any project
in relation to which an environmental assessment is to be con-
ducted.” Bill C-9, at Part 20. It also amends CEAA to “provide,
in legislation rather than by regulations, that an environmental as-
sessment is not required for certain federally funded infrastructure
projects and repeals sunset clauses in the Regulations Amending

the Exclusion List Regulations, 2007.” Id . The changes appear
to be a response to the Supreme Court of Canada’s January
2010 ruling in MiningWatch Canada v. Canada (Fisheries and

Oceans), 2010 SCC 2, involving the Red Chris copper-gold min-
ing project, which was described in Vol. XXVII, No. 1 (2010) of
this Newsletter.

PROPOSED REPLACEM ENT OF NI 43-101  STANDARDS OF

DISCLOSURE FOR M INERAL PROJECTS PUBLISHED FOR

COM M ENT

On April 23, 2010, the Canadian Securities Administrators
published for comment proposed changes to National Instrument

43-101 Standards of Disclosure for Mineral Projects with a re-
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quest for comments by July 23, 2010. The proposed changes take
into account the results of consultations with mining industry
market participants and are designed to provide cost savings and
efficiencies to mining companies without compromising investor
protection. If implemented, the proposed changes should help
facilitate the timely execution of M&A and corporate finance
transactions. See http://www.bcsc.ca.

BC  SUPREM E COURT HALTS EXPLORATION PROJECT

PENDING CARIBOU ACCOM M ODATION

In West Moberly First Nations v. British Columbia (Chief

Inspector of Mines), 2010 BCSC 359 (the First Coal Decision),
West Moberly First Nation successfully challenged the issuance
of three Crown permits to First Coal Corp. related to bulk sampling
of coal, advanced exploration drilling, and timber cutting near
Chetwynd on Treaty 8 lands.

In an opinion by Judge Williamson, the court held that al-
though the Crown undertook consultation with respect to these
decisions, the consultation was not sufficiently meaningful, and
the accommodation put in place was not reasonable. According to
the court:

at least since June of 2009, when the West Moberly pre-
sented a detailed report of the danger to [the Burnt Pine
caribou] herd and its relationship to their treaty protected
right to hunt, the Crown’s failure to put in place an ac-
tive plan for the protection and rehabilitation of the Burnt
Pine herd is a failure to accommodate reasonably.

Id. at ¶ 51.

As for remedy, the court ordered specific accommodation
with respect to Burnt Pine caribou as follows:

[A] pragmatic and reasonable step is to stay the effect of
the issuing of the amendment of September 14, 2009
permitting the Advanced Exploration Program, and to
suspend the effect of the licence to cut, for a determined
period to permit and to mandate a proper accommo-
dation of West Moberly’s concerns with respect to the
Burnt Pine herd. This accommodation should be the ex-
peditious implementation of a reasonable, active, pro-
gram for the protection and augmentation of the Burnt
Pine herd. Given the research and information available,
it would appear that such a program could be in place
within a period of months.

Id. at ¶¶ 79 & 80.
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

NINTH CIRCUIT UPHOLDS BLM ’S APPROVAL OF “PHASED”
EXPLORATION PLAN OF OPERATIONS

In Te-Moak Tribe of Western Shoshone of Nevada v. U.S.

Department of the Interior, 608 F.3d 592 (9th Cir. 2010), the
Ninth Circuit upheld a Bureau of Land Management (BLM) deci-
sion approving an exploration plan of operations even though the
proposed plan did not identify the specific locations of drill sites
or roads that may be built under the plan. The court adopted the
reasoning from an earlier decision of the Interior Board of Land
Appeals (IBLA), Great Basin Watch, 159 IBLA 324 (2003), and
agreed with IBLA that, in some cases, BLM “may adapt its as-
sessment of environmental impacts when the specific locations of
an exploration project’s activities cannot reasonably be ascer-
tained until some time after the project is approved.” Te-Moak,
608 F.3d at 600. The court acknowledged that “[a]n exploration
project . . . inherently involves uncertainties; if mining companies
knew the precise location of mineral deposits before drilling, ex-
ploration would not be required.” Id. In approving mineral ex-
ploration projects, the court concluded that BLM could balance
the uncertainties with its other duties under federal law.

continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

—  R E P O R T E R  —

D.C. CIRCUIT AFFIRM S ROD  FOR COALBED M ETHANE

PROJECT

The Theodore Roosevelt Conservation Partnership (TRCP)
and various other environmental groups challenged the validity of
the Atlantic Rim Natural Gas Field Development Project (Atlantic
Rim Project) Record of Decision (ROD) and Final Environmental
Impact Statement (FEIS). In Theodore Roosevelt Conservation

Partnership v. Salazar, Nos. 09-5162, 09-5193, 2010 WL 2869778
(D.C. Cir. July 23, 2010), the D.C. Circuit affirmed the district
court holding that the Bureau of Land Management’s (BLM) deci-
sions related to the Atlantic Rim Project were not an abuse of its
discretion.

In 2001, BLM began the review and approval process for the
Atlantic Rim Project. The Atlantic Rim Project was approved by
a ROD issued in March 2007. The ROD anticipated BLM ap-
proval of approximately 2,000 new natural gas wells over a period
of 30-50 years and surface disturbance of approximately 13,600
acres. To mitigate the environmental damage of the project, the
ROD outlined conditions of approval for any proposal to drill.
Overall surface disturbance in the project area could not exceed

continued on page 4

E N V I R O N M E N T A L  I S S U E S

S T E V E N  E .  M A R L I N

—  R E P O R T E R  —

TENTH CIRCUIT VACATES EPA’S DETERM INATION THAT M INE

PROPERTY IS INDIAN LAND FOR SAFE DRINKING WATER ACT

UIC  PERM ITTING AUTHORITY

On June 15, 2010, a sharply divided full Tenth Circuit re-
versed a Tenth Circuit Panel’s decision and vacated the U.S. En-
vironmental Protection Agency’s (EPA) determination that mine
property qualifies as Indian land and is subject to EPA permitting
authority under the Safe Drinking Water Act (SDWA). Hydro

Resources, Inc. v. U.S. Environmental Protection Agency, 608 F.3d
1131 (10th Cir. 2010). The majority of the court held that the mine
property is not Indian land and, as a result, the New Mexico En-
vironment Department (NMED) is the proper agency to issue an

underground injection control (UIC) well permit for the mine
project under the SDWA.

Hydro Resources, Inc. (HRI) is developing a uranium mine
project on property located in the vicinity of the Navajo Reser-
vation in northwest New Mexico. Uranium will be extracted using
an in situ leaching process that entails pumping and circulating
water underground to force the uranium to the surface for re-
covery. Such a process requires a UIC permit under the SDWA,
a federal statute enacted to protect underground drinking water
sources by regulating injection of fluids into wells that may impair
aquifers. 42 U.S.C. §§ 300h–300h-8. Under the SDWA, EPA may

continued on page 5
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In this case, the proposed exploration included more than 300
drill holes, with a total surface disturbance of up to 250 acres
throughout a project area of more than 30,000 acres. The plan
included specific mitigation measures to protect cultural and other
resources and required the operator to notify BLM before work
began and to provide maps identifying the locations of roads and
drill sites as the plan proceeded through different “phases.” Plain-
tiffs challenged BLM’s approval of the exploration plan under the
National Environmental Policy Act (NEPA), the National Historic
Preservation Act (NHPA), and the Federal Land Policy and Man-
agement Act (FLPMA), claiming that BLM must require site-
specific information in each drill site (and supporting facilities)
before the work could be approved. Id. at 599-614.

The court rejected those claims. For purposes of NEPA re-
view, the environmental assessment supporting the plan approval
was adequate when BLM was provided with the dimensions of
drill sites and access roads, the methods used to construct them,
and the total surface disturbance area that would result from the
exploration plan. With that information, BLM assessed the poten-
tial impacts from all phases of the exploration (i.e., the total dis-
turbance) throughout the project area. Id. at 601. With regard to
NHPA, BLM prohibited the operator from exploring in “exclu-
sion zones” around certain sites eligible for listing on the National
Register and required cultural resource surveys before work could
commence in unsurveyed areas. The court found these measures
adequate to comply with NHPA. Id. at 610. With regard to FLPMA,
plaintiffs argued that BLM violated certain provisions of 43 C.F.R.
subpart 3809 when it approved the exploration plan without spe-
cific site details. The court rejected these claims and found the
level of detail in the phased exploration plan adequate to meet the
regulatory requirements. 608 F.3d at 613.

Although the court rejected plaintiffs’ claims regarding the
detail required in exploration plans, it did find for the plaintiffs on
a separate NEPA claim, remanding the decision for further anal-
ysis. Id. at 606. Specifically, plaintiffs argued that BLM failed to
adequately consider the cumulative impacts of the proposed ex-
ploration together with the potential impacts associated with a
proposed mining plan of operations in the same area. According
to the court, BLM acknowledged that proposed mining was “rea-
sonably foreseeable” within the meaning of NEPA, but failed to
adequately consider the potential impacts of the mine. Id. The
court also addressed the plaintiffs’ burden of proof associated
with the claim and concluded that plaintiffs “must show only the
potential for cumulative impact” and need not show that such im-
pacts would occur. Id. at 605.

PLANS OF OPERATION DO NOT TERM INATE JUST BECAUSE

M INING TEM PORARILY CEASES

In Center for Biological Diversity v. Salazar, No. CV-09-
8207-PCT-DGC, 2010 WL 2493988 (D. Ariz. 2010), the U.S.
District Court for the District of Arizona dismissed an argument
that a mining plan of operations (POO) terminates when mining
ceases. The matter involved a POO for a uranium mine approved
in 1984. The mine was constructed, but operations ceased in 1992
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when the price of uranium fell. The mine was purchased in 2007
and operations resumed in late 2009. The plaintiffs argued that the
Bureau of Land Management (BLM) should not have allowed the
reopening of the mine without requiring a new permit and supple-
menting the environmental assessment (EA) prepared under the
National Environmental Policy Act (NEPA) for the initial plan of
operations.

The plaintiffs’ primary argument was based on the language
of 43 C.F.R. § 3809.423, which provides that a POO remains in
effect “as long as you are conducting operations.” The court con-
ceded that the plaintiffs’ argument was a plausible interpretation
of that language, but concluded that other provisions of the regu-
lations militated against that interpretation and in favor of the
BLM’s argument that a POO does not automatically terminate
when mining ceases. In particular, the court focused on 43 C.F.R.
§§ 3809.401(b)(5) and .424(a)(1), which require that a POO in-
clude an interim management plan covering management of the
mine during temporary closures; and 43 C.F.R. § 3809.424(a)(3),
which provides that if operations “are inactive for 5 consecutive
years,” BLM can review the operations and determine whether the
POO should be terminated and final reclamation and closure be
commenced. 2010 WL 2493988, at *2–*3.

BLM argued that these regulations contemplate that a tempo-
rarily closed mine is to be managed under the interim management
plan included in the POO and that the POO continues in existence
until BLM determines that it should be terminated. The court agreed
and concluded that, in light of these regulatory provisions, BLM’s
interpretation of the regulations was reasonable and entitled to
deference. Id. at *4–*5.

The plaintiffs also argued that, even if BLM was not required
to approve a new POO before allowing the operator to reopen the
mine, the agency should have supplemented the EA conducted
when the POO was initially approved. The court dismissed the
argument, concluding that the only actions taken by BLM in al-
lowing the mine to reopen—requiring new financial guarantees
and a new air permit and monitoring the environmental impacts
of the mine—were not “major federal actions.” Without a major
federal action, the court found that no additional environmental
review was required. Id. at *6.

ERNEST K. LEHMANN  UPHELD

As previously reported in Vol. XXVI, No. 2 (2009) & Vol.
XXI, No. 3 (2004) of this Newsletter, the Interior Board of Land
Appeals (IBLA) and the U.S. District Court for the District of Co-
lumbia issued decisions discussing various mining claim issues of
interest, including the group claim rule. Ernest K. Lehmann &

Associates v. Salazar, 602 F. Supp. 2d 146 (D.D.C. 2009); United

States v. E.K. Lehmann & Associates of Montana, Inc., 161 IBLA
40, GFS(MIN) 12(2004). In May 2010, the D.C. Circuit upheld
the district court’s decision. See Ernest K. Lehmann & Associates

v. Salazar, No. 09-5148, 2010 WL 2203266 (D.C. Cir. May 24,
2010).

M.K. RESOURCES CO .—A  CAUTIONARY TALE FOR

M INE OW NERS

In M.K. Resources Co., 179 IBLA 299, GFS(MIN) 13(2010),
the Bureau of Land Management (BLM) approved the sale of
overburden and waste rock from a reclaimed mine located on
public land. The material obtained from the site was to be used as
riprap, fill, and ballast, and in making asphalt and concrete.

The former owners of the mine commented on the environ-
mental assessment (EA) conducted in connection with the sale,
contending that off-site use of the material could expose them and
the federal government to liability under the Comprehensive En-
vironmental Response, Compensation, and Liability Act (CERCLA)
and that BLM had not conducted the necessary tests to ensure that
the material would not pose a risk to human health and the en-
vironment. 179 IBLA at 301. The former owners contended that
BLM’s testing of the material was inadequate and, in particular,
that BLM was inappropriately relying on tests required under the
Resource Conservation and Recovery Act (RCRA) program and
not those required under the CERCLA program. Id. at 302.

In response to these comments, BLM seemed to acknowledge
that its EA was inadequate and would be supplemented, but the
Interior Board of Land Appeals (IBLA) could find no evidence in
the record that it had been supplemented. Id. at 303. Moreover,
IBLA observed that BLM’s conclusion that the material was not
a “hazardous waste” under RCRA did not support its conclusion
that the material was not a “hazardous substance” under CERCLA.
Because IBLA could find little support for BLM’s assertion that
the material would not significantly affect human health or the en-
vironment, it determined that the agency had not taken the “hard
look” required under NEPA and set aside the record of decision
and its related finding of no significant impact. Id. at 307-08.

The IBLA’s decision in M.K. Resources Co. may not add
much to NEPA jurisprudence, but it does serve as a reminder of
the risks of mining on public land. The decision suggests that the
operator of a mine on public land should give serious considera-
tion to the fact that, after mining ceases, it cannot hold valid min-
ing claims and that, without additional authorizations from BLM,
it will not control the mine site and will have little say in how the
land is managed in the future.

FAILURE TO PAY M INING CLAIM  PROCESSING FEES IS A

CURABLE DEFECT

Debra Smith, 179 IBLA 220, GFS(MIN) 10(2010), addresses
the question of whether a failure to pay processing fees required
for the filing of a mining claim affidavit of labor is a curable de-
fect. At various times in the past, Interior Board of Land Appeals
(IBLA) decisions and Bureau of Land Management (BLM) regu-
lations have deemed the failure to pay a processing fee as a non-
curable defect. See, e.g., Park City Chief Mining Co., 57 IBLA 346,
348, GFS(MIN) 302(1981). BLM’s current regulation, 43 C.F.R.
§ 3000.10(b), appears to incorporate that rule by providing that a
document is not considered filed until processing fees are paid. In
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Debra Smith, BLM invalidated mining claims based on the regu-
lation, asserting that absent payment of the required processing
fee, the submitted affidavit of labor could not be considered as
having been filed. IBLA dismissed the argument as “merely syn-
tactic sleight of hand.” 179 IBLA at 225 n.9. In dismissing BLM’s
argument, IBLA relied upon Topaz Beryllium Co. v. United States,
649 F.2d 775 (10th Cir. 1981), in which the court concluded that
filing requirements imposed by regulations, but not by statute, are
curable. 179 IBLA at 225. Because processing fees are not a stat-
utory requirement, IBLA concluded that a mining claim cannot be
forfeited for failure to pay processing fees unless the claimant is
given an opportunity to cure the defect. Id. at 225-26.

F E D E R A L  —  O I L  &  G A S

continued from page 1

7,600 acres at any given time and total surface disturbance over
the life of the project was capped at 13,600 acres.

The Great Divide Resource Management Plan (Great Divide
RMP) covers the Atlantic Rim Project. When the approval process
for the Atlantic Rim Project began in 2001, the Great Divide RMP
was more than a decade old. In February 2002, BLM published a
Notice of Intent to revise the Great Divide RMP (Great Divide
Revisions). The ROD for the Atlantic Rim Project was issued prior
to the date that BLM made the Great Divide Revisions available
for public comment. As a result, TRCP argued that the ROD im-
properly precommitted the Great Divide Revisions to a develop-
ment scenario that included at least as much new development as
the Atlantic Rim Project had approved. The court rejected this
argument since BLM had reasonably concluded that the existing
Great Divide RMP encompassed the development proposed by
the Atlantic Rim Project. Id. at *8. Although the draft Environ-
mental Impact Statement (DEIS) for the Great Divide RMP dis-
cussed a well estimate of 1,440 wells, this number was not in-
cluded in the ROD and, further, did not impose a hard cap on the
actual wells that could be drilled in the Great Divide Resource
Area. TRCP asserted that more than 1,440 wells were drilled in
the Great Divide Resources Area, but the court noted that there
was no citation of evidence demonstrating that the environmental
impact of the drilling had exceeded the impact contemplated by
the Great Divide RMP. Id.

TRCP also argued that BLM erred in its assessment of the
cumulative impacts of the Atlantic Rim Project. The regulations
require the EIS for the Atlantic Rim Project to reflect not only the
direct impact of the project itself, but also the cumulative impacts
of the project, including reasonably foreseeable actions of other
projects. TRCP argued that BLM’s failure to include in the EIS for
the Atlantic Rim Project the environmental effects of two other
development projects in the same area was arbitrary and capri-
cious. These two projects were proposed in April and November
of 2005, only a few months before the December 2005 completion
of the DEIS for the Atlantic Rim Project. The court stated that the
“incipient notion of the two projects expressed in notices of intent
to prepare an EIS for each did not establish reasonable foresee-
ability” that these projects would affect the Atlantic Rim Project.
Id. at *12. The court held that it was not arbitrary and capricious
for BLM to omit from its cumulative impact analysis other proj-

ects in which nothing had been completed except notices of intent,
each published after the Atlantic Rim Project’s DEIS had been
released.

TRCP also asserted that BLM used an outdated mathematical
model for determining ground-level ozone concentrations. BLM
noted that their mathematical model resulted in a more conserva-
tive estimate. In rejecting TRCP’s assertion, the court held that the
regulations do not require that an agency employ the best, most
cutting-edge methodologies. Id. at *10. In this case, BLM reason-
ably concluded that the estimates derived by the methodology
were adequate and did not need to be recalculated using a dif-
ferent method.

TENTH CIRCUIT HOLDS THAT BLM  GAVE ADEQUATE

CONSIDERATION TO PHASED DEVELOPM ENT UNDER

AM ENDM ENT TO RESOURCE M ANAGEM ENT PLAN

Several environmental and citizens groups including Bio-
diversity Conservation Alliance (Biodiversity) challenged a 2003
Bureau of Land Management (BLM) amendment to a resource
management plan (RMP) allowing natural gas development in
Wyoming’s Powder River Basin, asserting that BLM violated the
National Environmental Policy Act (NEPA) when it refused to
study in detail their proposal for phased development. In Bio-

diversity Conservation Alliance v. Bureau of Land Management,
608 F.3d 709 (10th Cir. 2010), the Tenth Circuit affirmed the dis-
trict court, holding that BLM adequately considered the suggested
alternative to the RMP. Id. at 715-17.

During the 1990s, federal lessees proposed drilling about
23,900 new coalbed methane wells in the Powder River Basin
over a 10-year period. “Without new federal drilling, nonfederal
drilling would cause severe federal royalty losses by reducing res-
ervoir pressure and siphoning federal gas.” Id. at 712 (citation
omitted). To consider the proposal, BLM agreed to prepare an
environmental impact statement (EIS) analyzing amendments
to the RMP for the Powder River Basin, which would also study
other proposed development plans that met BLM’s project cri-
teria. Eligible plans had to describe different ways for BLM to
provide federal minerals to meet the nation’s energy needs and to
facilitate the protection of U.S. financial interests by preventing
drainage of federal minerals in the project area. Biodiversity and
other groups requested that BLM consider “phased development
as an alternative to the mineral lessees’ plan.” Id. (citation omitted).
Biodiversity defined phased development as clustering drilling on
a geographic basis to maintain open areas and drilling one coal
seam at a time, and requiring developers to reclaim each site be-
fore drilling a new site. The record showed that phased develop-
ment would delay drilling for 10 years or longer. BLM’s FEIS
included several alternatives, but BLM refused to pursue a de-
tailed study of phased development, noting that phased develop-
ment would not meet the project’s purposes.

Biodiversity’s appeal involved one issue: whether BLM abused
its discretion when it rejected phased development as an alterna-
tive management plan. The court held that BLM reasonably con-
cluded that phased development would not accomplish the proj-
ect’s goals. Id. at 715. The court took note that, to be a suitable
alternative, a proposed management plan must help prevent drain-
age. BLM concluded that phased development would enable, not
prevent, drainage of the federal minerals. Biodiversity claimed
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that BLM unreasonably ignored ways to mitigate drainage losses
during phased development. The court noted that the regulatory
tools suggested by Biodiversity to limit drainage depended upon
voluntary state and private action and that, as a result, BLM rea-
sonably believed that none of these regulatory tools would ef-
fectively avoid the losses associated with drainage of the federal
minerals. Id.

The court noted that “[a]lternative plans must also help ‘pro-
vide federal minerals to meet the nation’s energy needs.’ ” Id. at
716 (citing Lesees’ Supp. App. at 266). Although Biodiversity ar-
gued that phased development allows for full drilling, just at a
slower pace, the court held that BLM reasonably concluded that,
based on delay of production, phased development would not
effectively meet the project purpose. Id. at 716.

E N V I R O N M E N T A L

continued from page 1

delegate primary UIC permitting authority to states and Indian
tribes, and in New Mexico, EPA has delegated to the NMED au-
thority for issuing UIC permits for wells located throughout the
state, except on “Indian land.” EPA issues UIC permits for wells
located on Indian land, although it has delegated primary UIC per-
mitting authority to the Navajo Nation (Nation) for Navajo Reser-
vation lands and certain other Navajo allotments and fee lands.

For purposes of the SDWA, EPA defines “Indian lands” using
the definition of “Indian country” set forth in 18 U.S.C. § 1151,
the federal code governing federal criminal jurisdiction on tribal
lands. See also 40 C.F.R. § 144.3. Under section 1151, “Indian
country” includes three types of lands: (1) Indian reservations;
(2) dependent Indian communities, and (3) Indian allotments. As
HRI’s mine property is neither reservation nor Indian allotment
land, the central question in this case was whether such mine
property is a “dependent Indian community.”

This controversy over the classification of HRI’s mine prop-
erty for determining jurisdiction over UIC wells in New Mexico
derives from the complex ownership pattern of the land sur-
rounding and including the mine property. This area in northwest
New Mexico abuts the Navajo Reservation and consists of a check-
erboard land ownership scheme, with dispersed properties owned
by the federal government, the Nation, individual Navajos, and
private persons and entities. The mine property consists of 160
acres which, along with other private, state, federal, and Navajo
land, falls within a larger section of land located in McKinley Coun-
ty and within the borders of the Navajo Church Rock Chapter
(NCR Chapter), a political and social unit of the Nation. The state
and county exercise jurisdiction over the mine property and other
private properties encompassed by the NCR Chapter, including
maintaining infrastructure, providing police and emergency ser-
vices, and assessing taxes. HRI’s predecessor purchased the mine
property from the federal government in 1970. Historically, the
mine property was never reservation land, nor was it owned or
overseen by the federal government for the benefit of Indians ex-
cept for a brief period of time in the early 1900s.

HRI itself had concluded the mine property was not Indian
land and applied for a UIC permit from the NMED, which the
NMED granted in 1989. As part of the permitting process, the

NMED also requested that EPA approve an exemption from SDWA
requirements for the aquifer potentially affected by HRI’s mining
activities, as the aquifer is not and never would become a drinking
water source. EPA approved this exemption. Following renewed
disputes concerning the NMED’s, EPA’s, and the Nation’s regula-
tory authority over HRI’s mining project, EPA reexamined the
status of the mine property to determine if such property is Indian
country. EPA consulted with the U.S. Department of the Interior
and subsequently issued a final land status determination in Feb-
ruary 2007, in which the agency concluded that HRI’s mine prop-
erty is part of a larger dependent Indian community and, therefore,
is Indian country and subject to EPA’s UIC permitting authority.
For HRI, EPA’s decision meant expending additional resources
to navigate the UIC permitting process again to obtain a per-
mit from EPA, despite already having obtained a permit from the
NMED.

In classifying the mine property as a “dependent Indian com-
munity,” EPA had relied on the “appropriate community of refer-
ence” test applied by the Tenth Circuit in Pittsburg & Midway

Coal Mining Co. v. Watchman, 52 F.3d 1531 (10th Cir. 1995), and
a newer test fashioned by the U.S. Supreme Court in Alaska v.

Native Village of Venetie Tribal Government, 522 U.S. 520 (1998).
Under Watchman, a “community of reference” first is identified
and then used to determine if a dependent Indian community exists
based on various factors related to the extent of the relationship of
the federal government and nearby tribes with community inhabi-
tants, the community’s geographic area of influence, the degree of
economic and social cohesiveness, the existence of a mini-society
based on the nature of infrastructure and community facilities, and
the source of essential services provided to its inhabitants. Watch-

man , 52 F.3d at 1543-45. If the test is satisfied, all land within
the community of reference is considered part of a dependent In-
dian community and, therefore, is Indian country. Under the newer
Venetie test, a dependent Indian community exists if the com-
munity’s lands have been (1) set aside by the federal government
for use as Indian land and (2) the lands are actively controlled or
superintended by the federal government for the Indians’ benefit.
Venetie, 522 U.S. at 527. Such lands exclude lands the federal
government has conveyed without restriction to Indians and others.

Fashioning a hybrid test, EPA first applied Watchman to
determine that the NCR Chapter is the appropriate community of
reference, and then applied Venetie to find that the chapter is a
dependent Indian community and therefore Indian country. EPA
then concluded that because much of the land within the NCR
Chapter’s boundaries is Indian country, even lands within the chap-
ter’s boundaries that were not explicitly set aside for Indian use or
federally superintended, such as HRI’s mine property, are con-
sidered dependent Indian community lands and, thus, qualify as
Indian country. HRI, 608 F.3d at 1142-43.

Both the federal district court and the Tenth Circuit Panel
upheld EPA’s land status determination, and HRI petitioned the
Tenth Circuit for en banc review. The six-member majority va-
cated the Panel opinion and vacated EPA’s land status deter-
mination.

The court’s majority held that Watchman did not survive
Venetie and, accordingly, EPA should not have applied the “com-
munity of reference” balance test to evaluate whether the mine
property is a dependent Indian community. The court character-
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ized EPA’s decision as a determination that the mine property
itself qualifies as Indian country simply because a sufficiently
high but unspecified percentage of land in proximity of the mine
property is Indian country. Instead, EPA should have applied the
Venetie test, focusing only on the mine property itself and not sur-
rounding land, to answer two questions: first, has the mine prop-
erty itself been explicitly set aside by Congress (or the Executive
pursuant to delegated authority) for use by Navajos as Indian land;
and second, is the mine property itself under the federal govern-
ment’s superintendence? The court held that because the mine
property does not satisfy either of these criteria, as the parties in
this case agreed, the mine property cannot be part of a dependent
Indian community, and therefore, is not Indian country. Id. at 1166.

The court also noted that, in the future, EPA could consider
classifying “Indian lands” for purposes of UIC permitting juris-
diction based on a mechanism other than the definition of “Indian
country” from the federal criminal jurisdiction code. This in turn
might result in the mine property qualifying as Indian land and
becoming subject to EPA’s or even the Nation’s UIC permitting
authority. Until then, the mine property is subject to the NMED’s
UIC administrative authority. Id.

This case also produced two separate dissenting opinions that
rejected the majority’s ruling that a land status determination should
focus only on the property in question, rather than considering the
character of the surrounding land. In disputing that Venetie abro-
gated the Watchman “community of reference” balance test, the
dissenters identified various factors supporting the mine prop-
erty’s classification as a dependent Indian community, including
the impracticality of addressing groundwater contamination on a
parcel-specific basis, the history of land usage and extent of fed-
eral government and Nation involvement in the vicinity of the
mine property, and the need for applying the “community of
reference” test to mitigate checkerboard jurisdictional disputes.
The dissenters also disagreed with the majority’s observation that
the ruling brings the Tenth Circuit in line with other circuits with
respect to how Indian country is determined. The splintered hold-
ing in this case, as well as the majority’s conclusion that EPA was
free to modify its reliance on the federal criminal code for de-
fining “Indian lands,” suggests that the issues addressed in this
controversy are far from settled, generating ongoing uncertainty
for companies operating in the vicinity of Indian country.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

M INERALS M ANAGEM ENT SERVICE OFFICIALLY RENAM ED

On June 18, 2010, Secretary of the Interior Ken Salazar of-
ficially renamed Minerals Management Service (MMS) the Bu-
reau of Ocean Energy Management, Regulation, and Enforcement
(BOEMRE). BOEMRE, which is currently vested with the same
authority and responsibilities as was MMS, will be headed by a
director under the supervision of the Assistant Secretary—Land

and Minerals Management. See Order No. 3302 (June 18, 2010),
available at http://www.doi.gov. The Assistant Secretary has been
directed by the Secretary to (1) change to BOEMRE all former
references to MMS in the Department of the Interior’s Depart-
mental Manual, (2) promulgate rules in the Federal Register chang-
ing all MMS references to BOEMRE in the Department’s regu-
lations, and (3) notify Congress of the name change.

In response to the significant spill in the Gulf of Mexico, Sec-
retary Ken Salazar has also promised to divide BOEMRE into
three separate agencies with different responsibilities. Bills pro-
posing similar changes currently are pending before Congress, but
have not yet been finally or fully implemented by either a Secre-
tary or Congress. See Order No. 3299 (May 19, 2010), and Order
No. 3299, Amendment No. 1 (June 18, 2010), available at http://
www.doi.gov.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

PRELIM INARY BP  OIL SPILL PROCEEDINGS

In the cases of Hopkins v. Transocean Ltd., Civ. No. 10-
0221-WS-C, 2010 WL 2104548 (S.D. Ala. May 25, 2010); Billy’s

Seafood, Inc. v. Transocean Holdings, Inc., Civ. No. 10-0215-
WS-B, 2010 WL 2104610 (S.D. Ala. May 25, 2010); Trahan v.

BP, PLC, Civ. No. 10-0198-WS-B, 2010 WL 2104613 (S.D. Ala.
May 25, 2010); Fishburn v. BP, PLC, Civ. No. 10-0248-WS-C,
2010 WL 2104624 (S.D. Ala. May 25, 2010); Paul v. BP, PLC,
Civ. No. 10-0245-WS-N, 2010 WL 2104626 (S.D. Ala. May 25,
2010); Marine Horizons, Inc. v. BP, PLC, Civ. No. 10-0227-WS-N,
2010 WL 2104629 (S.D. Ala. May 25, 2010); Barber v. BP,

PLC, Civ. No. 10-0263-WS-B, 2010 WL 2266760 (S.D. Ala.
June 4, 2010); and Sunrise Rentals Enterprises v. BP, PLC, Civ.
No. 10-0261-WS-M, 2010 WL 2266772 (S.D. Ala. June 4, 2010),
the U.S. District Court for the Southern District of Alabama de-
nied attempts by BP Exploration & Production, Inc.; BP Products
North America, Inc.; and Transocean Ltd. to stay various class
actions pending transfer of those cases to a single U.S. district
court in a multidistrict litigation. All the cases arose from the
April 20, 2010, explosion onboard the Deepwater Horizon drilling
rig in the Gulf of Mexico. As of June 4, 2010, 31 Deepwater
Horizon-related lawsuits had been filed in the U.S. District Court
for the Southern District of Alabama.

By transfer order dated August 10, 2010, the U.S. Judicial
Panel on Multidistrict Litigation ordered seventy-seven cases
transferred to U.S. District Judge Carl J. Barbier of the Eastern
District of Louisiana. In re Oil Spill by the Oil Rig “Deepwater

Horizon” in the Gulf of Mexicio, On April 20, 2010, MDL No.
2179, 2010 WL 3166434 (J.P.M.L. Aug. 10, 2010). The cases
transferred to Judge Barbier were: 31 actions in the Eastern Dis-
trict of Louisiana, 23 in the Southern District of Alabama, 10 in
the Northern District of Florida, eight in the Southern District of
Mississippi, two in the Western District of Louisiana, two in the
Southern District of Texas, and one in the Northern District of
Alabama. The order referenced by footnote more than 200 addi-
tional related actions that “are potential tag-along actions.” Id. at 1
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n.1. In another order issued the same day, the U.S. Judicial Panel
on Multidistrict Litigation ordered investor lawsuits against BP
transferred to United States District Judge Keith P. Ellison of the
Southern District of Texas. In re BP P.L.C. Securities Litigation,
MDL No. 2185, 2010 WL 3238321 (J.P.M.L. Aug. 10, 2010).

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

EIGHTH CIRCUIT COURT OF APPEALS AFFIRM S DISTRICT

COURT’S STROHACKER RULING—GIVES GUIDANCE FOR

FUTURE CASES

Arkansas’ rule regarding the interpretation of generic mineral
grants and reservations is known as the Strohacker Doctrine. A
nonspecific grant or reservation of “minerals” includes only those
substances that, in legal and commercial usage, were generally
regarded as minerals at the time and place of the grant or reserva-
tion. Thus, Arkansas has numerous reported decisions concerning
whether oil and gas were “minerals” on a particular historical date,
in a particular Arkansas county. Most of these involve the period
from 1890 through 1910.

The recent intense development of Arkansas’ Fayetteville
Shale gas reservoirs almost entirely involves counties with no
prior history of oil or gas production. As a side effect, there has
been a new round of Strohacker Doctrine litigation. All of these
cases to date have been decided by federal courts under diversity
of citizenship jurisdiction and, unlike the earlier cases, all have
involved generic mineral reservations made in the 1930s. The
parties seeking to defeat the reservations have thus contended that
the legal and commercial meaning of “minerals” in their counties
did not include oil and gas until more recently than that decade.
The U.S. district courts’ opinions in some of those cases were
briefly discussed in Vol. XXVII, No. 1 (2010) of this Newsletter.

Griffis v. Anadarko E&P Co., L.P., No. 4:08CV01974 WRW,
2009 WL 2601371 (D. Ark. Aug. 24, 2009), involved a generic
reservation by Anadarko’s predecessor in a 1936 deed of land
located in White County, Arkansas. The district court granted
summary judgment to Anadarko, holding, in effect, that by 1936,
oil and gas were regarded as minerals throughout the entire state.

On appeal, the Eighth Circuit affirmed Griffis v. Anadarko

E&P Co., L.P., 606 F.3d 973 (8th Cir. 2010). The initial appeals
court opinion appeared to be narrowly based on a 1939 Arkansas
Supreme Court case, Sheppard v. Zeppa, 199 Ark. 1, 133 S.W.2d
860 (Ark. 1939). According to the appeals court opinion, Zeppa

construed a 1935 reservation and “flatly held that a reservation of
‘the mineral rights in, upon and under’ the relevant tract ‘was ef-
fective to withhold oil, gas, and other minerals from the convey-
ance.’ ” Griffis, 606 F.3d at 974. The appeals court was wrong
about one thing. The deed construed in Zeppa was actually exe-
cuted in 1937, rather than 1935. Zeppa, 133 S.W.2d at 862.

Griffis’ petition for rehearing, citing the above mistake, was
denied. In a supplemental opinion the court clarified that it was
holding that the Strohacker Doctrine applied only to very early
(pre-1910) grants or reservations, as far as oil and gas are con-

cerned. In that supplemental opinion the federal appeals court also
predicted that the Arkansas Supreme Court would reach the same
result.

ARKANSAS SUPREM E COURT INTERPRETS THE STATE’S

AM BIGUOUS STATUTORY PUGH CLAUSE

The pertinent text of Ark. Code Ann. § 15-73-201, referred
to as the Statutory Pugh Clause is as follows:

(a) The term of an oil and gas, or oil or gas, lease exten-
ded by production . . . shall not be extended in lands in
sections or pooling units under the lease where there has
been no production or exploration.

(b) This section shall not apply when drilling operations
have commenced on any part of lands in sections or
pooling units under the lease within one (1) year after the
expiration of the primary term, or within one (1) year
after the completion of a well on any part of lands in sec-
tions or pooling units under the lease.

In Snowden v. JRE Investments, Inc., 2010 Ark. 276, No. 09-
1149, 2010 WL 2210644 (Ark. June 3, 2010), the Arkansas Su-
preme Court affirmed the trial court’s summary judgment favoring
Chesapeake. Chesapeake Exploration, LLC, the assignee of the
original lessee of a multi-section lease, drilled three wells during
the lease’s primary term, all within a single section containing 158
acres of the 1,250-acre lease. Snowden, the lessor, contended that
the lease expired with the primary term as to the remaining leased
lands. According to the court, Snowden’s interpretation would
render subsection (b) meaningless. Further, subsection (b) should
be literally read. Production anywhere on the lease holds the lease
as long as there is no cessation of operations longer than one year.
Then, and only then, does the lease reduce to include only the
lands where there has been production or exploration.

A N N E T T E  M .  K O V A R

—  G U E S T  R E P O R T E R  —

EVIDENCE OF M INERAL INTEREST VALUE DEEM ED

INSUFFICIENT

In Usery v. Anadarko Petroleum Corp., 606 F.3d 1017 (8th
Cir. 2010), the plaintiffs had filed a lawsuit in Arkansas state court
to quiet title to a mineral interest. The defendant energy compa-
nies removed the case to federal court claiming the value of the
mineral interest exceeded the minimum jurisdictional amount of
$75,000 required for removal based on diversity jurisdiction. The
defendants in support of the removal presented the affidavits of a
petroleum engineer and a reservoir engineer who stated generally
that the right to the natural gas covered by the mineral interest
would be worth at least $400,000 over its productive life. In seek-
ing remand, the plaintiffs argued that they were only asking the
court to determine ownership through a quiet title action and no
money had been demanded. The Eighth Circuit remanded the case
to the Arkansas state court finding the evidence insufficient to
support removal.

The Eighth Circuit said: “We have held repeatedly that in a
suit for declaratory or injunctive relief, the amount in controversy
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is the value to the plaintiff of the right that is in issue.” Id. at
1018. The court noted, however, that the question is not how the
plaintiff subjectively values or estimates the objective value of the
right at issue, but rather the actual value of the object of the law-
suit. The court stated that, “In a quiet title action, therefore, in de-
ciding the jurisdictional question, a district court must determine
what the property interest at issue is worth in the marketplace,
which is a matter of objective fact.” Id. at 1019. The court found
the affidavits in this case particularly lacking on the crucial ques-
tion of the present value of the mineral interest. The court noted
there was “no estimate of how long the mineral interest at issue
might reasonably be expected to produce, whether its production
would be relatively constant over its productive life, or what a
reasonable discount rate might be in the circumstances,” nor was
there any indication of the book value, whether estimated income
was gross or net, or whether the value would decrease as costs of
exploration, development, and extraction increased. Id. at 1019.

C A L I F O R N I A  —  M I N I N G

C H R I S T O P H E R  L .  P O W E L L

P A T R I C K  G .  M I T C H E L L

—  R E P O R T E R S  —

FOURTH DISTRICT COURT OF APPEALS EXPANDS WATER

SUPPLY ASSESSM ENT REQUIREM ENT AND REJECTS

ALTERNATIVES ANALYSIS FOR PROPOSED COM POSTING

FACILITY

In Center for Biological Diversity v. County of San Bernar-

dino, 111 Cal. Rptr. 3d 374 (Cal. Ct. App. 2010), the California
Court of Appeals for the Fourth District held that the County of
San Bernardino (County) violated the California Environmental
Quality Act (CEQA) by approving a Final Environmental Impact
Report (FEIR) for an open-air composting facility, because it
failed to prepare a water supply assessment (WSA) and failed to
provide adequate evidence for the alternatives analysis. The case
involved the development of an 80-acre, open-air composting fa-
cility (Hawes Project) within an unincorporated area of San Ber-
nardino County, eight miles from the town of Hinkley. 

After receiving an application for the Hawes Project, the
county prepared an initial study in 2006, concluding that the proj-
ect potentially would affect several environmental factors such as
cultural resources, biological resources, hazardous materials plan-
ning, hydrology, water quality, and air quality. Accordingly, the
county was required to prepare an Environmental Impact Report
(EIR) under CEQA before the project could be approved. The
county circulated a Draft EIR in September 2006, which con-
cluded that the project would have a significant and unavoidable
impact on air quality due to operational volatile organic compound
(VOC) emissions. Id. at 382-83.

Water use for the project was estimated to be 1,000 gallons
per day, drawn from either groundwater sources, imported water,
or some combination of the two. The Draft EIR did not include a
WSA, concluding that the Hawes Project was not a “project”
under Cal. Water Code § 10912 and, therefore, was not required
to prepare a WSA.

The Draft EIR rejected an enclosed composting facility as
infeasible, while noting that an enclosed design would reduce
VOC emissions by 80%. Notably, the Draft EIR concluded that
even with a reduction of 80%, an enclosed composting facility
would produce VOC emissions in excess of the applicable stand-
ard and thus still would cause a significant and unavoidable air
quality impact. The county received several comments that argued
an enclosed composting facility was feasible, contrary to the Draft
EIR’s conclusion, based on the fact that enclosed facilities were
operating successfully across the county. In response to these
comments, the county included a memorandum in the FEIR from
an environmental consulting firm that claimed that capital costs
for an enclosed composting facility would be 28 to 41 times
greater than for open-air facilities based on the costs for a specific
enclosed facility being developed in Rancho Cucamonga. On the
basis of increased capital costs, increased operating costs, and
lack of existing electricity supply, the memorandum concluded
that the enclosed design was economically and technologically
infeasible. 111 Cal. Rptr. 3d at 383-84.

The County Planning Commission certified the FEIR and
approved a conditional use permit (CUP) for the project on
November 30, 2006. The Center for Biological Diversity and
Helphinkley.org (Project Opponents) appealed the planning com-
mission’s approval to the County Board of Supervisors. On Feb-
ruary 27, 2007, the Board of Supervisors rejected the Project Op-
ponents’ appeal and approved the Hawes Project with the added
condition that the operation was not to exceed 80 acres without
further county approvals. Id. at 384.

In March 2007, the Project Opponents filed a petition for writ
of mandate and complaint against the county, alleging that ap-
proval of the Hawes Project was in violation of CEQA. The trial
court concluded that the FEIR’s conclusion that the enclosed fa-
cility alternative was infeasible was not supported by substantial
evidence. Further, the court held that the Hawes Project was a
“project” under Cal. Water Code § 10912 and that, accordingly,
the EIR must include a WSA. 111 Cal. Rptr. 3d at 381. For these
reasons, the court concluded that the county’s actions violated
CEQA and issued a peremptory writ of mandate requiring the
county to set aside certification of the FEIR and approval of the
CUP.

On appeal to the California Court of Appeals for the Fourth
District, the Appellants argued that a WSA was not necessary
because the Hawes Project was not a “project” under Cal. Water
Code § 10912. 111 Cal. Rptr. 3d at 392. Specifically, the Appel-
lants argued that the proposed composting facility was not com-
prised of “large-scale buildings located on large square footage or
plots of land.” Id. The court concluded, however, that an open-air
composting facility was a “processing plant” under Cal. Water
Code § 10912, and since the approval allowed for an 80-acre
facility, the Hawes Project was a “project” under the Water Code.
111 Cal. Rptr. 3d at 392. The court stated that the “plant” in-
cluded not only structures but the land, machinery, and fixtures
used in carrying out a trade or industrial business. Id. This holding
is significant because it potentially expands the area of a facility
that will be considered part of the project, and will thus expand
many projects beyond the 40-acre threshold for WSA preparation.
The court also rejected the Appellant’s contention that the Hawes
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Project was not a “project” under the Water Code because it would
not demand as much water as a 500-dwelling-unit project. Id.

The Appellants also sought to rely on the California Court
of Appeal for the Fifth District’s holding in Gray v. County of

Madera, 85 Cal. Rptr. 3d 50 (2008), which held that a WSA is
only required when a “public water system” is impacted. Since the
Hawes Project would not be supplied by a public water system,
and would thus not impact any such system, the Appellants claimed
that no WSA was required. 111 Cal. Rptr. 3d at 393. The Fourth
District “respectfully disagreed” with the decision in Gray, find-
ing that “a WSA is required for a ‘project’ within the meaning of
section 10912, subdivision (a), even when a public water system
is uninvolved.” Id.

The Appellants also claimed that substantial evidence sup-
ported the FEIR’s rejection of an enclosed alternative for eco-
nomic and technological infeasibility. The court found, however,
that the evidence of infeasibility was inadequate. Id. at 390. In its
decision, the court focused on the FEIR’s comparison of the proj-
ect to one particular enclosed composting facility being developed
in Rancho Cucamonga. Id. at 389. The court concluded that the
FEIR’s reliance on this one facility was inadequate when a com-
menter had pointed to numerous other examples of enclosed fa-
cilities that were operating successfully. Id. Furthermore, the court
rejected the significance of the memorandum submitted by the
environmental consultant since the author had no particular exper-
tise that would support the assertion that an enclosed facility is
infeasible. Id. at 389-90.

D O N O V A N  C .  C O L L I E R

—  R E P O R T E R  —

DISM ISSAL OF LAW SUIT CHALLENGING CEQA  EXEM PTION

FOR CERTAIN SOUTH COAST AIR QUALITY M ANAGEM ENT

DISTRICT RULES

In 2007, the Natural Resources Defense Council and several
other environmental groups filed a lawsuit challenging the South
Coast Air Quality Management District’s (SCAQMD) approval
of Rule 1315 and amendments to Rule 1309.1 for failing to com-
ply with the California Environmental Quality Act (CEQA). Rule
1315 sets forth procedures for tracking emission credits and Rule
1309.1 establishes a priority reserve to provide air emission credits
for certain sources including some public services and newly mod-
ified facilities. The trial court agreed with petitioners and in 2008
it issued a writ of mandate requiring SCAQMD to set aside ap-
proval of Rules 1315 and 1309.1 and enjoining the district from
undertaking any action to implement revisions to these rules until
such time as the district complied with CEQA. Natural Resource

Defense Council (NRDC) v. South Coast Air Quality Management

District, Case No.: BS110792 (Sup. Ct. Los Angeles Cty. 2008).
The writ of mandate essentially placed a moratorium on issuing
air permits for facilities unable to furnish sufficient offsets in the
form of emission reduction credits without the use of credits from
the SCAQMD emission credit bank.

In response to the 2008 decision, the California Legislature
adopted Senate Bill (S.B.) 827 exempting SCAQMD Rules 1304

and 1309 from CEQA compliance. Following passage of S.B. 827,
SCAQMD issued approximately 1,000 permits that had been fro-
zen by the 2008 decision. In December 2009, Communities for a
Better Environment and other environmental groups filed a law-
suit seeking to block S.B. 827 and companion bill A.B. 1318. On
July 15, 2010, Los Angeles Superior Court dismissed the petition,
thereby validating permits issued by SCAQMD in reliance upon
emission reduction credits issued from its internal bank. See http://
www.aqmd.gov/news1/2010/CBElawsuitdismissed.htm.

C O L O R A D O  —  M I N I N G

H O W A R D  R .  H E R T Z B E R G

—  R E P O R T E R  —

AM ENDM ENTS TO RADIATION CONTROL STATUTE REGARDING

URANIUM  PROCESSING, STORAGE, AND DISPOSAL FACILITIES

Colorado Revised Statutes Title 25, Article 11 (Radiation Con-
trol) was amended in several regards by House Bill 1348, Chapter
388 (Act), which was approved June 8, 2010. The Act (1) imposes
new public notice requirements when there has been a release that
contaminates groundwater sources; (2) imposes additional restric-
tions on the ability to accept, store, handle, and process radioac-
tive materials; and (3) adds to the requirements for environmental
assessments for applications for licenses, license renewals, and
license amendments. Some of its key provisions are as follows.

• Section 1 of HB 1348 adds new Colo. Rev. Stat. § 25-11-
101.5. It recognizes that in situ leach mining of uranium
is regulated by various agencies that could potentially
interpret the laws inconsistently or in conflict with one
another. It therefore requires the various agencies to
coordinate the regulation of in situ leach mining of ura-
nium to avoid inconsistent interpretation of the various
laws and to avoid legal conflicts.

• Section 2 adds Colo. Rev. Stat. § 25-11-107(5)(j). The ad-
dition in effect requires that any uranium mill, processing
facility, or disposal facility that “caused a release to the
groundwater” in violation of groundwater quality stan-
dards must provide annual written notice of the status of
the release and of the remediation activities to each owner
of a registered groundwater well within one mile of the
release, unless a distance of less than one mile is jus-
tified.

• Section 3 amends Colo. Rev. Stat. § 25-11-110(5) by re-
quiring licensees to submit annual reports “demonstrat-
ing proof of the value of existing warranties.” The report
must describe any change in operations, estimated costs,
or change of circumstances that could affect the amount
of the warranties. Also, public notice of the report has to
be given, and the public may submit comments on the
report. If there is an adjustment in the amount of the
warranty and the licensee requests a hearing, the facility
cannot accept or process any new “classified material”
(essentially, radioactive materials, including ore and
other naturally occurring radioactive material) until the
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dispute is resolved or the licensee posts a bond equal to
the amount in dispute.

• Section 5 amends various subsections of Colo. Rev. Stat.
§ 25-11-203 by, among other things, imposing new re-
quirements for receiving, storing, processing, and dispos-
ing of radioactive material. The gist of the amendment
appears to relate to ensuring that the material “does not
contain hazardous waste characteristics not found in ura-
nium ore,” subsection (4)(a)(I)(B), and that the material
“contains technically and economically recoverable ura-
nium, without taking into account its value as a disposal
material,” subsection (4)(a)(I)(D).

• Section 6 amends Colo. Rev. Stat. § 25-11-203 by re-
quiring more information in connection with environ-
mental assessments relating to licensing, license renewals,
or license amendments pertaining to a facility’s receipt
of classified material. The categories of additional in-
formation include, among other things: (1) a list of all
material violations of any laws at the facility; (2) a dem-
onstration that there are not any outstanding violations
of laws; (3) a demonstration by the operator that it is not
aware of any license violations; and, (4) a demonstration
by the operator that there “are no current releases into
the air, ground, surface water, or groundwater that
exceed permitted limits.”

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS HOLDS THAT CITIZENS’ GROUP AND

OTHER PLAINTIFFS WERE ENTITLED TO COGCC  HEARING

ON APD

In Grand Valley Citizens’ Alliance v. Colorado Oil and Gas

Conservation Commission, No. 09CA1195, 2010 WL 2521747
(Colo. Ct. App. June 24, 2010), the Colorado Court of Appeals held
that the plaintiffs, two organizations and two individuals, were
entitled to a hearing before the Colorado Oil and Gas Conser-
vation Commission (COGCC) on an operator’s application for a
permit to drill (APD). The case involved an APD for wells within
three miles of the Project Rulison blast site (in 1969, a nuclear
device was detonated below ground to determine whether nuclear
explosives could stimulate natural gas production). The commis-
sion’s rules provide that a hearing will be required for any permit
application involving drilling within a half-mile of the 1969 blast
site. The proposed wells involved in this case were beyond the
half-mile radius, so a hearing was not automatic.

The court relied on a sentence in Colo. Rev. Stat. § 34-60-
108(7) which provides: “On the filing of a petition concerning any
matter within the jurisdiction of the commission, it shall promptly
fix a date for a hearing thereon and shall cause notice of the filing
of the petition and of the date for the hearing thereon to be given.”
The court found that this language entitled the plaintiffs to a hearing
regarding the APD. At the end of the decision, the court noted that
the commission has substantial discretion to control the manner

of hearings and that hearings may be held before hearing officers,
rather than the full commission.

This case also involved a standing issue, and the court held
that the plaintiffs had standing to assert their claim.

Although a petition for certiorari had not been filed with
the Colorado Supreme Court when this report was prepared, the
COGCC had voted to file a petition for certiorari in the case.

SALES TAX NOT DUE ON FRACTURING M ATERIALS BUT

PAYABLE ON A SEPARATOR

In Noble Energy, Inc. v. Colorado Department of Revenue,
232 P.3d 293 (Colo. Ct. App. 2010), the Colorado Court of Appeals
held that fracturing fluid and proppant/sand is not tangible per-
sonal property for purposes of assessment of sales tax and there-
fore is not subject to sales tax. The court found that fracturing
services and fracturing materials constituted one inseparable frac-
turing transaction and that the true object of the transaction is to
provide a service, not the sale of tangible personal property. Id. at
298. The court stated that “[t]he fractures, not the materials, are
the finished product sought by taxpayer.” Id. The fracturing fluid
was disposed of after the fracturing operation and the sand remained
underground. The court also found on an alternative basis that the
fracturing sand was not “tangible personal property” because a de-
partment regulation provides that an item that loses its identity
when it becomes an integral and inseparable part of the realty, and
is removable only with substantial damage to the premises, is not
tangible personal property. Id. at 300.

The court also addressed separators used to separate the well-
stream into water, liquid oil, and deliquified gas. The court found
that separators were not exempt from sales tax under a provision
of the statute regarding certain machinery used directly and pre-
dominately in manufacturing tangible personal property, so the
separators were subject to sales tax. Id.

SEVERANCE TAX PENALTIES ENACTED

In H.B. 10-1060, effective April 21, 2010, the Colorado Leg-
islature adopted a provision that any person who fails to withhold
income and make a payment required under the severance tax
statute shall pay a penalty of up to 30% of the required payment
or $30, whichever is greater, plus interest. Any person who with-
holds income pursuant to the severance tax statute and fails to file
the annual report required by the rules of the department of reve-
nue shall pay a penalty of up to 15% of the amount of withholding
that should have been reflected in the report or $1,500, whichever
is the lesser amount. The statute contains an exception for wells
qualified for a certain exemption and provides that the executive
director may waive the penalties for good cause shown. See Colo.
Rev. Stat. § 39-29-115. 

SALES TAX EXEM PTION REPEALED UNTIL JUNE 30, 2012, FOR

SALES AND PURCHASES OF ELECTRICITY, GAS, ETC . USED IN

M ANUFACTURING AND CERTAIN OTHER ACTIVITIES

H.B. 10-1190, effective February 24, 2010, revised Colo. Rev.
Stat. § 39-26-102(21)(b)(1), to provide that sales and purchases
of electricity, coal, gas, fuel oil, steam, coke, or nuclear fuel for use
in processing, manufacturing, mining, refining, irrigation, construc-
tion, telegraph, telephone and radio communication, street trans-
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portation services, and all industrial uses shall not be deemed to
be wholesale sales and shall not be exempt from state sales taxa-
tion for the period commencing March 1, 2010, and ending June 30,
2012. This section goes on to provide that it is not applicable to
certain identified products purchased for off-road use, agricultural
purposes, or generating electricity. Id.

LEGISLATURE AM ENDS WATER WELL PERM ITTING

REQUIREM ENTS FOR NON-CBM  WELLS

In Vol. XXVI, Nos. 2 & 3 (2009) of this Newsletter, we
reported on a decision regarding coalbed methane wells and leg-
islation regarding permits for oil and gas wells. In S.B. 10-165,
effective March 22, 2010, the Colorado Legislature amended Colo.
Rev. Stat. § 37-90-137(7)(a) to provide that except for coalbed
methane wells, no well permit is required unless the non-tributary
groundwater being removed will be beneficially used. The amend-
ment goes on to state that except for coalbed methane wells, no
permit is required if the non-tributary groundwater being removed
“to facilitate or permit the mining of minerals will be used only by
operators within the geologic basin where the groundwater is
removed to facilitate or permit the mining of minerals.” This sec-
tion provides several examples, including injection into a properly
permitted disposal well and evaporation or percolation in a
properly permitted pit. Id. § 37-90-137(7)(b).

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

P E T E R  G .  B A R T O N

—  R E P O R T E R S  —

IDAHO TO PROPOSE ANTI-DEGRADATION RULE FOR

STATE WATERS

The Clean Water Act requires each state to protect the ex-
isting uses of its waters and to protect its high-quality waters from
degradation. The act also requires each state to have methods to
implement its antidegradation policy. Although Idaho has an anti-
degradation policy, the state does not have procedures for how to
implement it. In September 2009, the Idaho Conservation League
sent a 60-day notice of intent to sue to the U.S. Environmental
Protection Agency (EPA) over EPA’s alleged failure to require
Idaho to adopt an anti-degradation implementation procedure under
the Clean Water Act. In response, on April 7, 2010, the Idaho
Department of Environmental Quality (Idaho DEQ) announced its
intent to revise its water quality standards to include methods to
implement the policy. The text of the rule currently is being drafted
by Idaho DEQ in conjunction with a negotiating committee made
up of persons having an interest in the development of this rule.

Once Idaho DEQ issues a final proposed rule, the rule will
pass to the Idaho Board of Environmental Quality. If approved,
the proposed rule will pass to the Idaho Legislature for final re-
view. A final rule is expected in Spring 2011. More information,
including a draft of the current version of the proposed rule, is
available at http://www.deq.idaho.gov/rules/water/58_0102_1001_
negotiated.cfm.

EPA  WANTS M ONSANTO TO INCREASE FLOWS FROM

M INING IM POUNDM ENT

On June 16, 2010, EPA announced that it was concerned that
a dam built by Monsanto Co. (Monsanto) was preventing millions
of gallons of water from flowing to the Blackfoot River in south-
eastern Idaho. EPA wants Monsanto to begin a costly treatment to
remove selenium and heavy metals and to discharge clean water
downstream, instead of capturing water behind the dam and using
it for dust control on its mining roads.

In 2007, EPA warned Monsanto that selenium and heavy
metals were being flushed from a waste-rock dump below Mon-
santo’s South Rasmussen Ridge Mine into Sheep Creek in vio-
lation of the Clean Water Act. In early April 2010, Monsanto ob-
tained a permit from the U.S. Army Corps of Engineers to erect
a 20-foot dam below the waste-rock dump. Monsanto also obtained
a water right under Idaho law to impound the water. The dam traps
phosphate runoff from flowing from the mine site into Sheep Creek.

The issue centers on water quality in the nearby Blackfoot
River. Sheep Creek runs into the Blackfoot River, and both bodies
of water are on the Idaho DEQ’s list of waterways that exceed
selenium-contamination standards. Damming the Blackfoot’s trib-
utaries, like Sheep Creek, even though the tributary contains pol-
lution, could reduce dilution of even higher concentrations of sele-
nium coming from upstream. Monsanto responded that the company
is seeking ways to resume the flow of snowmelt and rain from its
waste-rock dump into Sheep Creek.

EPA  REQUIRES FM C  TO EXPAND PHOSPHINE GAS

EXTRACTION AT FORM ER IDAHO M INE SITE

On June 15, 2010, EPA issued a Unilateral Administrative
Order (Order) requiring FMC Corporation (FMC) to better protect
on-site personnel and the environment from exposure to phos-
phine, a hazardous gas, at a former mining site in southeastern
Idaho, about 2.5 miles northwest of Pocatello. EPA alleges that
phosphine gas is being emitted from some of the phosphorous
waste ponds on FMC’s property. The ponds were decommis-
sioned and capped as part of a 1999 RCRA Consent Decree. See

Order, available at http://yosemite.epa.gov/r10/CLEANUP.NSF/
sites/emichaud/$FILE/rcra_ponds_uao_061410.pdf.

The site is part of the Eastern Michaud Flats Superfund site
that was listed in 1990 on the National Priority List of the nation’s
most contaminated sites. FMC manufactured elemental phospho-
rus from phosphate ore on the site from the late 1940s until De-
cember 2001. Under the Order, FMC must design and operate
gas extraction and treatment systems at three on-site ponds and
conduct additional monitoring. EPA will involve the Shoshone-
Bannock Tribes and seek tribal input in reviewing and approving
the plans and design documents required under the Order. Phos-
phine gas has not been detected at the facility boundary.
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L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

—  R E P O R T E R  —

OPERATOR ACTED REASONABLY BY INITIATING CONCURSUS

PROCEEDING TO DETERM INE RIGHTFUL OW NERS OF

ROYALTIES

Louisiana Mineral Code arts. 212.21 through 212.23 govern
the remedies for nonpayment available to mineral royalty owners
other than lessors, such as owners of overriding royalties and
mineral royalties. These articles provide that the obligor has 30
days from receipt of proper notice from the royalty owner in which
to pay the royalties or production payments or provide a written
response setting forth “reasonable cause for nonpayment.” La.
Rev. Stat. § 31:212.22. If, in response to a written notice, the ob-
ligor pays the royalties or production payments due plus legal
interest from the date the payment was due, the owner has no
further claim with respect to the payments. Id. § 31:212.23(A).
If, on the other hand, the obligor does not pay, but instead states
reasonable cause for nonpayment, damages are limited to legal
interest on the amounts due from the due date. Id. § 31:212.23(B).
If the obligor neither pays nor provides a written statement of
reasonable cause, a court has discretion to award “damages dou-
ble the amount due, legal interest on that sum from the date due,
and a reasonable attorney’s fee regardless of the cause for the
original failure to pay.” Id. § 31:212.23(C). There are scant reported
cases applying these statutes. Indeed, in 2007, one court of appeal
observed that “[o]nly one case involving La.R.S. 31:212.21-23
has been reported.” CLK Co., L.L.C. v. CXY Energy, Inc., 972 So. 2d
1280, 1290 (La. Ct. App. 2007), writ denied, 977 So. 2d 937 (La.
2008); see also Columbine II Limited Partnership v. Energen

Resources Corp., 129 Fed. Appx. 119, 123 (5th Cir. 2005).

In Cimarex Energy Co. v. Mauboules, Nos. 2009-C-1170 et al.,
2010 WL 1531363 (La. Apr. 9, 2010), the Louisiana Supreme
Court added to the list of reported cases discussing Mineral Code
articles 212.21 through 212.23. The court determined that Cimarex
Energy Company (Cimarex) was protected from statutory dam-
ages when it instituted a concursus proceeding instead of paying
mineral royalties to the Orange River Group (Orange River). The
Louisiana Supreme Court’s ruling overturned the court of appeal,
which had affirmed an award of approximately $3.2 million in
royalties plus statutory double damages of approximately $6.4
million.

The Cimarex  facts are somewhat unique. The landowners
(the Mauboules Family) sold mineral royalties to Ereunao Oil
& Gas, Inc. (Ereunao). Relying upon the public records, Orange
River later acquired the mineral royalties from Ereunao. The
deeds contained clauses that provided for a three-year prescriptive
period for nonuse; however, they also contained a prescription-
interruption clause that allowed the royalties to be maintained by
certain off-premise production. After three years, a dispute arose
between the Mauboules Family and Ereunao. The Mauboules
Family argued that the royalty interests had expired at the end of
the three-year prescriptive period, and that the provisions allowing
for interruption of prescription had been fraudulently inserted into
the deeds, while Ereunao maintained that the deeds were valid.

W ith the dispute thus framed, Cimarex, desiring to enter into
a mineral lease with the Mauboules Family, agreed to pay
them up to $7,500 for legal expenses in connection with an action
the Mauboules Family would bring within 12 months against
Ereunao. If that action was unsuccessful, Cimarex agreed to pay
the Mauboules Family a cash bonus of $75,000 upon 150% pay-
out of the well. 2010 WL 1531363, at *2.

After Cimarex leased the minerals from the Mauboules Fam-
ily, Orange River made demand on Cimarex for payment of roy-
alties. With knowledge of the Mauboules Family’s allegation that
they owned 100% of the royalties, Cimarex instituted a concursus
proceeding. Orange River argued that they were good faith pur-
chasers entitled, as a matter of law, to rely upon the public records
doctrine and thus Cimarex had no reasonable cause to withhold
payment of royalties. Orange River also argued that Cimarex had
“unclean hands” because it only filed the concursus proceeding as
part of an agreement with the Mauboules Family in order to obtain
the lease. Id. at *4.

The Louisiana Supreme Court concluded that the “court of
appeal erred in imposing a duty on Cimarex to investigate or eval-
uate the relative strengths and merits of the underlying claims,”
concluding that “such a duty undermines the purpose of the con-
cursus proceeding.” Id. at *11. The court stopped short of opining
that a concursus should be granted whenever it is invoked, but
stated that “courts should allow concursus liberally.” Id.

While Cimarex should give operators some additional com-
fort that they can avoid statutory penalties for nonpayment of
royalties by instituting a concursus proceeding, it leaves unan-
swered questions about other provisions of Mineral Code arts.
212.21 through 212.23. In this regard, the lower court’s inter-
pretation of other provisions of Mineral Code arts. 212.21 et seq.

is insightful, particularly in light of the scarcity of jurisprudence
discussing those provisions. For example, the lower court, inter-
preting the penalty provision of Mineral Code art. 212.23(C), af-
firmed an award of the actual royalties due plus twice that amount.
Cimarex Energy Co. v. Mauboules, 6 So. 3d 399, 408 (La. Ct.
App. 2009), rev’d on other grounds, 2010 W L 1531363 (La.
Apr. 9, 2010). Thus, according to the lower court, article 212.23(C)
effectively allows a court to award a royalty owner three times the
royalties due. In her dissent in Cimarex, Justice Knoll took issue
with this award, stating that the “far more natural reading of ar-
ticle 212.23(B) is to permit the plaintiff a total award of double
the amount of unpaid royalties.” 2010 WL 1531363, at *17. In
other words, Justice Knoll would have permitted Orange River to
recover a penalty of approximately $3.2 million, whereas the
lower court affirmed a penalty award of approximately $6.4 mil-
lion. The lower court also implied that damages may, at the dis-
cretion of the fact finder, include other consequential damages,
6 So. 3d at 410, and held that interest under Mineral Code art.
212.23 begins to accrue, at the latest, from the date of judicial
demand, not the date of judgment. Id. at 407.

The lower court in Cimerax also observed that non-lessor
mineral royalty owners have a direct cause of action against lessees
and sublessees for nonpayment of royalties. Id. at 409. “Just as the
sublessee would, to the extent of interest acquired, be responsible
to the lessor, he is likewise responsible to assignees of the lessor’s
mineral royalty interests,” provided that the sublessee was put on
notice of the mineral royalty by the public records. Id. at 410.
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DISTRICT COURT HAS SUBJECT M ATTER JURISDICTION

OVER OILFIELD SITE REM EDIATION CLAIM S

In Duhon v. Petro “E”, LLC, 34 So. 3d 1065 (La. Ct. App.
2010), a landowner sought damages against various defendants
arising out of oilfield pollution, including storage and disposal of
toxic oilfield waste in unlined pits. One defendant asserted an ex-
ception of lack of subject matter jurisdiction, arguing that, under
La. Rev. Stat. § 30:29 (also known as Act 312), the district court
had discretion to refer the dispute to the Louisiana Department of
Natural Resources (LaDNR). Several defendants also asserted
exceptions of prematurity, arguing that the surface and mineral
leases at issue had not expired and thus no restoration was yet
due. The district court granted the exceptions and referred the
matter to the LaDNR to allow review and action by that agency in
advance of further consideration by the district court. The court
of appeal reversed the district court, finding that both exceptions
should have been denied.

The court of appeal first addressed the exception of lack of
subject matter jurisdiction, observing that, in M.J. Farms, Ltd. v.

Exxon Mobil Corp., 998 So. 2d 16, 37 (La. 2008), the Louisiana
Supreme Court made it clear that under Act 312 the district court
must determine whether environmental damage exists and who
the responsible parties are prior to referral of the matter to the
LaDNR. Indeed, M.J. Farms expressly observed that “Act 312
does not divest the district court of original jurisdiction.” Duhon,
34 So. 3d at 1067 (quoting M.J. Farms, 998 So. 2d at 37). The
court of appeal also noted that the cases discussing the doctrine of
primary jurisdiction that were cited by the defendants predated
Act 312, which established a procedure for resolving oilfield re-
mediation claims initiated by litigation in a district court. The
court of appeal further observed that Act 312 authorized the LaDNR
to intervene in the lawsuit or assert its own enforcement action,
but made no provision for referral of the matter to the LaDNR prior
to determination of environmental damages and responsible par-
ties. Accordingly, the district court erred by granting the excep-
tion of lack of subject matter jurisdiction. Id.

The court of appeal next addressed the defendants’ excep-
tions of prematurity, noting that the exceptors had the burden of
proof. Because they did not introduce any evidence that the leases
had expired, the district court was required to accept as true the
allegations in the plaintiff’s petition that the leases had terminated.
Accordingly, the district court also erred by granting the excep-
tions of prematurity. Id. at 1068.

LAW SUIT FOR ACCOUNTING WAS NOT A COLLATERAL

ATTACK ON COM M ISSIONER’S ORDERS PERM ITTING

ALTERNATE UNIT WELLS

In EOG Resources, Inc. v. Chesapeake Energy Corp., 605 F.3d
260 (5th Cir. 2010), the Fifth Circuit was called upon to determine
whether a lawsuit filed by EOG Resources, Inc. (EOG) against
Chesapeake Energy Corporation (Chesapeake) constituted a col-
lateral attack on orders of the Louisiana Commissioner of Conser-
vation (the Commissioner). EOG and Chesapeake were parties to
a 1957 Operating Agreement that required Chesapeake, as opera-
tor, to obtain EOG’s consent prior to drilling in certain zones
of Section 18 of Bossier Parish, Louisiana. In 2006, Chesapeake
filed applications with the Louisiana Office of Conservation
seeking to designate certain alternate unit wells for areas covered

by the Operating Agreement. After hearings, which EOG did not
attend, the Commissioner permitted the drilling of three alternate
wells. Pursuant to the Operating Agreement, Chesapeake sent let-
ters to EOG proposing the alternate wells, but EOG did not consent.
Chesapeake then withdrew its proposals pursuant to the Operating
Agreement, and re-proposed drilling the wells pursuant to La. Rev.
Stat. § 30:10 (the Risk-Fee Statute). EOG again did not consent.
Chesapeake proceeded to drill the three wells. Upon completion,
Chesapeake suspended EOG’s share of revenues, offset EOG’s
portion of drilling and completion costs, and offset an additional
100% risk fee. 605 F.3d at 263-64.

EOG filed suit against Chesapeake seeking an accounting of
the wells’ proceeds pursuant to the Operating Agreement without
deduction for well expenses or application of the Risk-Fee Statute.
EOG argued that Chesapeake breached the Operating Agreement’s
consent requirement and thus could not enforce its right to collect
development costs. Chesapeake argued that, regardless of whether
it breached the Operating Agreement (which it denied), EOG’s suit
was an impermissible collateral attack on the Commissioner’s or-
ders permitting the alternate wells.

The Fifth Circuit began its analysis by discussing the Com-
missioner’s broad authority, indeed obligation, to issue orders and
regulations aimed at preventing waste of Louisiana’s oil and gas
resources. The Commissioner has the right to determine drilling
units, permit designated unit wells, and force pool interests. In the
case of forced pooling, absent an agreement between tract owners
allocating costs and proceeds, the Risk-Fee Statute controls. That
statute permits the developing party to recoup expenses from unit
owners, or failing their prompt payment of expenses, to receive
from them a “risk fee” on top of drilling costs equal to 100% of
those costs (which amount has recently been increased to 200%).
However, neither forced pooling nor the statutory allocation of
costs shall modify or change the rights and obligations under any
contract between or among owners having a tract or tracts in the
unit. La. Rev. Stat. § 30:10(A)(2)(g).

The Fifth Circuit considered the following three inquiries to
determine whether EOG’s lawsuit constitutes an impermissible
collateral attack on the Commissioner’s orders:

(1) Does the plaintiff seek relief that would require the
defendant to violate the Commissioner’s order?

(2) Would resolution of the claim require the court to
reconsider the Commissioner’s factual findings?

(3) Would the Commissioner have had the authority to
grant the relief requested by the plaintiff if the claim
had been presented at the hearing?

605 F.3d at 266. After undertaking these inquiries, the Fifth Cir-
cuit determined that EOG’s lawsuit was not a collateral attack on
the Commissioner’s orders. The Commissioner’s orders gave Ches-
apeake permission to drill the alternate wells but did not mandate
that Chesapeake do so. Moreover, EOG did not seek to enjoin
Chesapeake from further operation of the wells, but rather sought
an accounting without deduction of well expenses or application
of the Risk-Fee Statute. The Fifth Circuit also observed that, while
the Commissioner has the power to allocate development and pro-
duction costs among tract owners, that power may only be exer-
cised after he has exercised his power of forced pooling, which
was not done here. Otherwise, the Commissioner has no power to
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modify or change the rights and obligations of the parties. Id .
at 266-67.

WHETHER DRILLING A DRY HOLE INTERRUPTS PRESCRIPTION

OF NONUSE OF M INERAL SERVITUDE IS A QUESTION OF FACT

In Louisiana, selling or reserving ownership of oil and gas
results in the creation of a mineral servitude, which gives the ser-
vitude owner the right to enter onto the property and extract the
minerals. Mineral servitudes, however, extinguish by prescription
resulting from 10 years of nonuse. Prescription commences when
the mineral servitude is created, and is interrupted only by good-
faith operations for the discovery and production of minerals, as
set forth in La. Rev. Stat. § 31:29, which provides that, for opera-
tions to be deemed good-faith operations, they must be:

(1) commenced with reasonable expectation of discov-
ering and producing minerals in paying quantities at
a particular point or depth;

(2) continued at the site chosen to that point or depth,
and

(3) conducted in such a manner that they constitute a
single operation although actual drilling or mining
is not conducted at all times.

At issue in Indigo Minerals, LLC v. Pardee Minerals, LLC,
37 So. 3d 1122 (La. Ct. App. 2010), was whether the drilling of
two nonproducing wells interrupted prescription of nonuse of a
mineral servitude in accordance with La. Rev. Stat. § 31:29. The
two wells at issue—the Sutton Well and the Famcor Well—did
not reach their permitted depths and were abandoned as dry holes
after encountering drilling difficulties. The plaintiffs sought a de-
claratory judgment that they owned 100% of the mineral rights
and an accounting and payment of production proceeds from a
series of completed wells that El Paso had spent tens of millions
of dollars to drill believing it had obtained a valid lease of the
mineral rights. 37 So. 2d at 1125.

The district court determined that prescription had been inter-
rupted by drilling of the prior dry holes. Therefore, the district
court granted El Paso’s motion for summary judgment and denied
the plaintiffs’ motion for summary judgment. The court of appeal
reversed in part, finding that genuine issues of material fact pre-
cluded entry of summary judgment in favor of El Paso. The court
suggested that a servitude owner’s good faith under La. Rev. Stat.
§ 31:29 is “not appropriate for decision on motions for summary
judgment.” 37 So. 2d at 1132. The court of appeal noted that courts
may evaluate the credibility of witnesses at trial, as well as a
lengthy (non-exclusive) list of factors, to determine the presence
or absence of good faith.

Some of these factors include the geology of the drilling
site and surrounding area based upon prior wells and
seismic data; the expertise and experience of the geolo-
gists, petroleum engineers, and oil men making the rec-
ommendations and decisions; the depth of review of the
available geology; the timing of the lease and its terms;
the expenses incurred in the operation; the permit ap-
plications; the various types of testing performed; the
analysis of formations encountered during drilling; the

keeping of well logs; the time put into drilling; the depth
drilled; and the size of pipes used.

Id. at 1131.

In this case, there was conflicting deposition and affidavit
testimony regarding the geology of the area and expectations of
the prior operator that drilled the Famcor Well. The court of ap-
peal did observe that neither of the dry holes was drilled to its
permitted depths, which could mean that La. Rev. Stat. § 31:29(2)’s
requirement that the well be “continued at the site chosen to that
point or depth” may not be satisfied. However, the court of appeal
concluded that a question of fact remained as to whether any point
or depth had been reached at which the operators of both wells
reasonably expected, at the commencement of operations, to dis-
cover and produce minerals in paying quantities. 37 So. 3d at
1131-32.

AW ARD OF DAM AGES ARISING OUT OF M OST FAVORED

NATION CLAUSE AFFIRM ED

In Stephenson v. Petrohawk Properties, LP, 37 So. 3d 1145
(La. Ct. App. 2010), the court of appeal affirmed an additional
lease bonus of $1.92 million plus interest for breach of a “most
favored nations clause” (MFNC) in a mineral lease. The MFNC
generally required the lessee to pay the lessor the difference be-
tween the lessor’s bonus ($4,250 per acre) and any bonus paid to
another lessor for a mineral lease entered within 12 months and
covering any portion of a certain geographic area within two miles
of the leased premises. At issue in Stephenson was an exception
to the MFNC that exempted “a lease covering a tract of land of
less than 20 acres.” Id. at 1146. The lessee, Petrohawk Properties,
LP (Petrohawk), entered into another lease covering various non-
contiguous tracts of land covering over 4,000 acres for which it
paid a lease bonus of $18,500 per acre. Of those various tracts,
one tract totaling 7.36 acres was within 1.89 miles of the plain-
tiff’s property. Petrohawk argued that the MFNC was not trig-
gered because only one leased tract, which was less than 20 acres,
fell within the geographic area of the MFNC. The plaintiff, on the
other hand, argued that the MFNC exception was inapplicable
because Petrohawk had entered into only one lease and it covered
4,000 acres, a portion of which fell within two miles of the leased
premises.

In affirming the district court’s award of damages to the plain-
tiff, the court of appeal noted that general rules of contract in-
terpretation apply when interpreting contracts involving mineral
rights. The court of appeal concluded that the MFNC was clear
and unambiguous, finding that the phrase “a lease covering a tract
of land of less than 20 acres” referred to a single lease of less than
20 acres of land. The court of appeal noted that there was no re-
quirement in the MFNC that all of the leased land fall within the
geographic area of the MFNC, and Petrohawk’s interpretation
would treat a single lease covering multiple noncontiguous tracts
as separate leases. The court of appeal concluded that Petrohawk’s
interpretation of the MFNC would ignore the plain meaning of the
MFNC, lead to absurd results, and disregard the purpose of the
MFNC. Id. at 1153.
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M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

RECEIVERSHIP NOT AVAILABLE FOR NONEXISTENT INTEREST

In Spectrum Oil, LLC v. West, 34 So. 3d 1213 (Miss. Ct. App.
2010), Spectrum Oil petitioned for and obtained a receivership for
the interest of the unknown heirs and successors of Thomas (Bob)
Davis pursuant to Miss. Code Ann. § 11-17-33. The statute au-
thorizes appointment of the chancery court clerk as receiver for
the purpose of leasing the mineral interest of an unknown owner
for oil and gas development. If Thomas (Bob) Davis ever owned
an interest, he would have had to do so as an heir of his father, E.
L. Davis, who had 10 children. Spectrum Oil published public
notice only for the unknown heirs of Thomas (Bob) Davis. Al-
though the statute requires that all interested parties be made defen-
dants in the petition for a receiver, Spectrum Oil did not publish
notice for the other heirs of E. L. Davis, or for the State of Missis-
sippi which might be entitled to funds in the receivership under
Mississippi escheat laws. On April 8, 2008, the chancery court es-
tablished the receivership. The receiver granted an oil and gas
lease to Spectrum Oil. By June 2008, Trinity USA, comprised ap-
parently of parties claiming the same interest as Spectrum Oil in
two producing wells, had learned of the receivership and filed a
separate action to rescind the receivership and cancel the Spectrum
Oil lease. Trinity USA proved that Thomas (Bob) Davis (1) pre-
deceased his father and (2) died without issue. The court granted
a default judgment against the unknown heirs and all defendants.
Thereafter, Trinity USA intervened in the receivership proceed-
ings and moved to rescind them, which the court granted. Trinity
USA argued there was no mineral interest to place into the re-
ceivership and, therefore, no need for the receivership. 34 So. 3d
at 1219. The court said the general law with respect to receiver-
ship is that in order to apply for the appointment of a receiver, the
plaintiff must be able to show that it has a valid legal claim to the
property subject to the receivership.

N E B R A S K A  —  M I N I N G

A N D  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

EXERCISING RIGHT OF OW NERSHIP UNDER DORM ANT

M INERAL LAW  STATUTE

In Ricks v. Vap, 280 Neb. 130, 784 N.W.2d 432 (Neb. 2010),
the Nebraska Supreme Court construed the meaning of the “right
of ownership” for purposes of Nebraska’s dormant mineral law
statute, Neb. Rev. Stat. §§ 57-228 to 57-231. This statute provides
a 23-year dormancy period after which a severed mineral interest
shall be deemed abandoned. Id. § 57-229.

The court cited Timothy C. Dowd, “Clearing Title of Long-
Lost Mineral Owners,” 54 Rocky Mt. Min. L. Inst. 30-1 (2008) as
historical authority. As the chapter explained and the court recog-

nized, legislatures enacted dormant mineral statutes generally to
address title problems that had occurred at common law when
mineral estates were fractured and record owners of mineral es-
tates could not be found. These statutes allow the severed mineral
interest to be reunited with the surface estate.

The Nebraska statute allows an owner of the surface estate
from which a mineral interest has been severed to sue to terminate
and cancel the mineral interest and revest title in the surface owner
if the court finds the mineral interest has been abandoned. Under
the statute, a severed mineral interest is abandoned unless the
record owner of such interest has publicly exercised the right of
ownership within the 23 years immediately prior to the filing of a
lawsuit to revest title in the owner of the surface estate. Ways in
which the right of ownership may be exercised include leasing or
transferring the mineral interest with a recorded instrument or
drilling or mining activity. Neb. Rev. Stat. § 57-229.

In this case the last activity involving the mineral estate in-
volved two leases with five-year terms recorded in 1984. The
leases were allowed to expire at the end of their terms. The law-
suit filed to terminate the mineral interest was filed more than 25
years after the leases were executed and recorded but just over 21
years after the leases expired. The question for the court was wheth-
er the 23-year period began to run when the leases were recorded
or when they expired. The court concluded that the dormancy
period began to run when the leases were executed and recorded,
rejecting the argument that the leases represented a transfer of the
mineral interest. The court gave the statutory language its plain
and ordinary meaning, finding its construction was consistent with
the statutory purpose of requiring an absent owner of dormant
mineral interests to actively exercise those interests.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

RAILROAD COM M ISSION APPROVAL OF QUALIFIED

SUBDIVISION RESTRICTIONS ON M INERAL USE UPHELD FOR

COUNTY LANDFILL

In SWEPI LP v. Railroad Commission, 314 S.W.3d 253 (Tex.
App.—Austin 2010, pet. filed), the court construed Chapter 92 of
the Texas Natural Resources Code, concerning “Mineral Use of
Subdivided Land.” The statutes authorize surface owners in coun-
ties meeting specified population thresholds to create “qualified
subdivisions” of land that has been subdivided for residential, com-
mercial, or industrial use. Each qualified subdivision may consist
of no more than 640 acres and must contain an operations site set
aside for mineral exploration, development, and production for each
separate 80 acres and provisions for road and pipeline easements.
Once the surface owner has secured Texas Railroad Commission
approval of a qualified subdivision, the mineral owner’s use of the
surface is limited to the operations sites and easements designated
on the approved subdivision plat.

Betty Eyhorn owned the surface estate of 1,280 acres of dry
farmland, subject to an option granted to Hidalgo County to pur-
chase the land for use as a landfill. She filed two separate appli-
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cations with the Railroad Commission for qualified subdivisions
of 640 acres each. SWEPI, the owner of an oil and gas lease on
the land and operator of several producing wells on it, opposed
the applications. After a hearing the Railroad Commission ap-
proved the applications, and SWEPI appealed a district court
order affirming the Railroad Commission’s action.

On appeal, SWEPI principally contended that the Railroad
Commission had no authority to approve the Hidalgo County
subdivision plats because (1) it was statutorily authorized to con-
sider only a single subdivision of not more than 640 acres, not two
contiguous ones, and (2) the intended use of the land as a county
landfill was not a “residential, commercial, or industrial use” for
which a qualified subdivision may be approved. The court re-
jected SWEPI’s arguments and upheld the approval of the sub-
divisions. Id. at 264.

The legislature, in limiting the size of a qualified subdivision
to 640 acres, “did not expressly provide that only one 640-acre
qualified subdivision was authorized for a landowner of more
than 640 acres,” the court pointed out, “nor did [it] require the
[Railroad] Commission to consider applications for qualified sub-
divisions based upon their relation to other proposed subdivi-
sions. . . . Id. at 261. It found plausible the Commission’s inter-
pretation that, in balancing the competing interests of the surface
and mineral owners, the legislature intended the 640-acre limita-
tion to require independent analysis of the adequacy of operation
sites and easements for the full and efficient exploitation of min-
eral resources. In rejecting SWEPI’s argument that a landfill is not
an “industrial” use within the statute’s meaning, the court noted that
the legislative history was silent on what constitutes an “industrial
use” but that the Commission’s interpretation that a landfill is an
industrial use was reasonable and did not contradict the plain lan-
guage of the statute. Id. at 266. That the legislature intended for
residential subdivisions or commercial or industrial office parks
to fall within the types of uses allowed did not preclude other uses,
such as landfill operations, from also falling within the types of
allowed uses.

INJUNCTION HELD UNAVAILABLE TO IM POSE

CONTRACTUAL RELATIONSHIP

The court in Alliance Royalties, LLC v. Boothe, 313 S.W.3d
493 (Tex. App.— Dallas 2010, no pet.), considered a relative-
ly narrow issue—whether a temporary injunction was properly
granted—in what is obviously a very complex dispute.

The temporary injunction in question was granted in an in-
terpleader action filed by Compass Royalty Management, Inc.,
on the motion of the Boothes and others who were investors in
Alliance, LLC, a company affiliated with, and apparently entitled
to payments of interest from, Alliance, Inc., out of money Alliance,
Inc., received from oil and gas royalty interests originally offered
by yet another company, Noble Royalties. Compass was the man-
ager of the royalty interests, responsible for collecting revenue
and disbursing it to the owners, after deduction of costs, taxes,
and substantial fees, pursuant to a management agreement with
Alliance, Inc. The management agreement was terminable at will.
Compass filed the interpleader and tendered disputed funds into
the court’s registry after Alliance, Inc. accused it and Noble Roy-
alties of fraud and after learning the Boothes and other investors
were accusing Alliance, Inc., of fraud and claiming that they owned

interests in the royalty properties. Alliance, Inc., then gave notice
that it was terminating the management agreement under its pro-
visions. The Boothes sought to enjoin termination of the manage-
ment agreement, asserting it was necessary to prevent Alliance,
Inc., from absconding with funds. The court of appeals agreed
with Alliance, Inc., and Alliance, LLC, that the trial court’s grant
of the temporary injunction was an abuse of its discretion.

The Boothes’ claims had nothing whatsoever to do with the
Compass contract, the court pointed out. To allow a plaintiff to
obtain injunctive relief regarding a defendant’s assets merely on
a showing of a probable right against the defendant on any cause
of action, as the trial court seemed to have done, would enable
injunctions to usurp the carefully constructed statutes concerning
garnishment, attachment, and receivership. There must be some
connection between the claims alleged and the acts sought to be
enjoined. The temporary injunction in this case, the court con-
cluded, attempted to effect some type of prejudgment attachment,
garnishment, or receivership, and in doing so improperly bypassed
the statutory requirements for such relief.

JURY FINDING OF CONTINUOUS OPERATIONS UPHELD

The court in Ramsey v. Grizzle, 313 S.W.3d 498 (Tex. App.—
Texarkana 2010, no pet.), affirmed the trail court’s judgment,
based on a jury verdict, that Joe Grizzle held a valid oil and gas
lease on land owned by Edith Elizabeth Ramsey. As the court of
appeals emphasized, which party had the burden of proof was
critical to the outcome of the case.

Grizzle’s lease on the Ramsey land provided that it would
remain in effect so long as operations were conducted on land
covered by the lease with no cessation of more than 90 consec-
utive days. Operations were defined to include production, whether
or not in paying quantities, as well as the reworking or repairing
of a well, among other things. Ramsey maintained that there had
been at least two periods after the end of the lease’s primary term
during which more than 90 days had elapsed when there had been
neither oil and gas production from the well on the lease nor any
other activity that amounted to operations. Grizzle filed suit for a
declaratory judgment that his lease had been maintained in effect,
and Ramsey counterclaimed for a declaratory judgment that it had
expired.

On appeal of the judgment against him, landowner Ramsey
first argued that Grizzle lacked standing to assert his claim be-
cause the case was in reality a trespass to try title case and Grizzle
failed to prove his title to the lease. The court of appeals agreed
that the case was a trespass to try title case, pointing out that the
statutory trespass to try title claim is ordinarily the exclusive method
in Texas for adjudicating disputed claims of title to real property.
Id. at 504. (For that reason the court of appeals reversed the trial
court’s award of attorney’s fees, available in declaratory judgment
actions but not in trespass to try title.) Although a plaintiff’s right
to recover in a trespass to try title action depends on the strength
of his or her own title, and Grizzle had not presented any docu-
mentary evidence of his title, Ramsey admitted in his pleadings
and testimony that Grizzle had held a valid lease on the land that
had allegedly expired. That admission, the court held, constituted
sufficient evidence of Grizzle’s leasehold so that the issue became
solely whether or not the lease had expired.
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On the latter point Ramsey argued that the evidence was fac-
tually insufficient to support the jury’s verdict that Ramsey had
not shown a cessation of operations for more than 90 consecutive
days. To prove the lease had terminated, the court noted, Ramsey
had the burden to prove that Grizzle failed to maintain operations
on the well for more than 90 consecutive days, so that Ramsey
was required on appeal to demonstrate that the adverse finding
was against the great weight and preponderance of the evidence.
Id. at 510. Although the pumper’s daily records of activity and
records showing no usage of electricity for five months in 2003
suggested the well had not produced during that time, a Texas
Railroad Commission production report (filed several months late)
indicated that 73 barrels of oil were produced during the third
month of that period. During another seven-month period in 2006
there was no production, but Grizzle testified that he had not
abandoned the well and had, at some unspecified time or times
during that period, spent $40,000 replacing casing and rods. Even
though testimony on Grizzle’s behalf was inconsistent with other
evidence and regardless of whether the jury’s finding on the evi-
dence would have been the same as the court of appeals might
itself reach, the court held that it could not conclude that the jury
finding was so against the great weight of the evidence as to lead
to a manifestly unjust result. Id.

DEED CONVEYING LAND BOUNDED BY HIGHW AY STRIP

CONVEYED GRANTOR’S M INERALS TO CENTER OF STRIP

In 1997 Joe W. Crouch, Jr., and his wife, Norma Sue Crouch,
the owners of a 319-acre tract, conveyed a 14.808-acre strip of
land out of the tract to the State of Texas for a highway, in fee
simple, reserving all of the oil, gas, and sulphur underlying the strip.
In late 2000 the Crouches conveyed their land on both sides of the
highway strip, both surface and minerals, to Crowley Farmland
Partners, L.P., by a deed that described the boundaries of the land
conveyed as being those of the highway strip. Escondido Services,

LLC v. VKM Holdings, LP, No. 11-09-00034-CV, 2010 WL
2219677 (Tex. App.—Eastland June 3, 2010, no pet. h.), upheld
summary judgment for VKM, the successor to the mineral interest
conveyed to Crowley Farmland Partners, against Escondido Ser-
vices, the grantee under a quitclaim deed from the Crouches, in
a trespass to try title action for the minerals underlying the high-
way strip.

As far back as 1862, the court of appeals pointed out, the Texas
Supreme Court adopted the general rule that a conveyance of land
bounded on a public highway carries with it the fee to the center
of the road. A legal description that defines the property conveyed
as extending only to the boundary of the highway does not rebut
the presumption that the conveyance extends to the center of the
highway. Id. at *3. Applying this general rule, the court held that
the deed from the Crouches to Crowley Farmland Partners, ex-
pressly conveying the Crouches’ land on both sides of the high-
way strip, carried with it their mineral title to the land within the
strip. In doing so it rejected Escondido’s arguments that the gen-
eral rule should apply to lands adjacent to easements, but not to
lands bounded by strips conveyed in fee, and that it did not apply
because the highway had not yet been constructed at the time of
the deed. Id. at *5.

DISSOLVED CORPORATION REM AINS LIABLE FOR PLUGGING

COSTS, FEES, AND PENALTIES FOR WELLS IT OPERATED

In Anderson Petro-Equipment, Inc. v. Texas, No. 03-08-00467-
CV, 2010 WL 2428138 (Tex. App.—Austin June 18, 2010, no
pet. h.), the court upheld judgments against Anderson Petro and
Curtis Ray Anderson, its president, for cost reimbursement as well
as administrative penalties and attorney’s fees in enforcement of
Texas Railroad Commission orders relating to two wells for which
Anderson Petro was the registered operator.

Anderson Petro was the operator of the wells when they
ceased to produce in 2002. It did not commence plugging within
one year after the wells became inactive as required by Railroad
Commission rules. Anderson Petro failed to pay its 2004 franchise
tax, which resulted in the forfeiture of its corporate charter on
February 11, 2005. The Railroad Commission issued final orders
on October 5, 2005, and April 11, 2006, in enforcement proceed-
ings relating to the two wells, and the state sued Anderson Petro
for the administrative penalties assessed by the Railroad Commis-
sion, reimbursement of certain costs, additional civil penalties,
and attorney’s fees, as well as a mandatory injunction for its fail-
ure to comply. It included Anderson individually in the action on
the basis of Tex. Tax Code Ann. § 171.255, which imposes per-
sonal liability on each director or officer of a corporation for its
debts created or incurred after its failure to file a report or to pay
a tax or penalty that results in forfeiture of corporate privileges.

Anderson Petro and Anderson argued principally on appeal
that since Anderson Petro was a “dissolved corporation” under
Tex. Bus. Corp. Act Ann. art. 7.12(F)(1)(e) (Vernon 2003), and
thus not liable under Tex. Bus. Corp. Act Ann. art. 7.12(C) (Vernon
2003) for any claim other than a claim existing at the time of
dissolution, they were not liable for the state’s claims based on the
Railroad Commission orders. Because the October 2005 and April
2006 orders were issued after Anderson Petro forfeited its cor-
porate charter and became a dissolved corporation, they con-
tended, the state’s claims did not exist prior to the corporation’s
dissolution.

The court disagreed. Under Tex. Bus. Corp. Act Ann. art.
7.12(F)(2) (Vernon 2003), the court began, a “claim” is “a right to
payment, damages or property, whether liquidated or unliquidated,
accrued or contingent, matured or unmatured.” Anderson Petro,
2010 WL 2428138, at *3. Contingent liabilities include obliga-
tions that are reasonably anticipated but that have not yet actually
been incurred, the court continued. Once the actions that may give
rise to future liability have occurred, the contingent claim comes
into existence. Article 7.12 requires only that the actions giving
rise to the liability occur before dissolution. Id. If they do, the
court explained, Tex. Bus. Corp. Act Ann. art. 7.12 (A)(2) (Vernon
2003), under which a dissolved corporation continues in existence
for three years for the purpose of permitting survival of existing
claims by or against it, plainly provides for the survival of a
party’s right to assert claims arising out of or resulting from those
actions even after the corporation’s dissolution. Here the events
giving rise to the assessment of penalties against Anderson
Petro—the cessation of production from the wells and the oper-
ator’s failure to plug them—occurred prior to the forfeiture of
Anderson Petro’s charter. The state’s claims therefore existed,
albeit in a contingent and unmatured form, prior to Anderson
Petro’s dissolution. Anderson Petro, 2010 WL 2428138, at *4.
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[Note: The Texas Business Corporations Act expired on January 1,
2010, and was replaced by the Texas Business Organizations Code
(see Anderson Petro, 2010 WL 2428138, at *2 n. 2).]

NONSIGNATORIES TO GAS CONTRACT COULD NOT COM PEL

ARBITRATION UNDER IT

The plaintiff royalty and working interest owners whose ap-
peal was decided in Van Zanten v. Energy Transfer Partners, L.P.,
No. 01-08-00996-CV, 2010 WL 2545600 (Tex. App.—Houston
[1st Dist.] June 24, 2010, no pet. h.), were parties to an operating
agreement with Encon Services, Inc. One of Encon’s duties under
the operating agreement was to sell and market the plaintiffs’ gas.
Encon entered into a gas purchase agreement with Houston Pipe
Line Co. under which it sold its and the other owners’ gas. The
gas contract included an arbitration clause under which all dis-
putes arising out of the contract would be resolved by binding
arbitration. Based on allegations that Houston Pipe Line and others
had engaged in improper manipulation of gas prices, the royalty
and working interest owners filed an arbitration complaint. The
gas purchaser defendants filed a proceeding in district court to
stay the arbitration and were granted summary judgment. The
court of appeals affirmed.

Generally, the court began, “only signatories to an arbitration
agreement are bound by the agreement,” but a nonsignatory may
be estopped from refusing arbitration if he seeks by his claim to
derive a direct benefit from the contract containing the arbitration
provision. Id. at *2. This “direct benefit estoppel” exception to the
general rule has only been applied to compel nonsignatories to
arbitrate, however, not when a nonsignatory has offensively sought
to compel arbitration. Situations in which estoppel applies all have
one fact in common, the court explained: “the party to be es-
topped must have engaged in some conduct on which the other
party relied.” Id. at *3. Here the nonsignatory owners had not
identified any conduct of the gas purchasers on which they had
relied in deciding to file their claims in arbitration rather than
in court.

SUIT TO REFORM  “SURFACE ONLY”  DEEDS HELD BARRED

BY LIM ITATIONS

In settling a judgment against her deceased husband’s estate,
Kathy Flories, as administrator of the estate, entered into a settle-
ment agreement in which she agreed to convey several lots to
Anson Financial, the judgment creditor. She then secured an order
of the probate court for her sale of the lots to fulfill the settlement.
Although neither the settlement agreement nor the probate court’s
order mentioned any limitation concerning the minerals under-
lying the lots, the report of the sale Flories filed in the probate
court and her deed to Anson, on June 10, 1996, conveyed the “sur-
face estate only” of the lots. On June 21, 1996, Anson conveyed
two of the lots to James Poag, subject to any and all prior reser-
vations. After Flories executed an oil and gas lease covering the
two lots, Poag filed suit, in January 2006, for a declaration that
Flories’s oil and gas lease was invalid and quieting title in him-
self. In Poag v. Flories, No. 2-08-170-CV, 2010 WL 2636107
(Tex. App.—Fort Worth July 1, 2010, no pet. h.), the court of ap-
peals affirmed the trial court’s summary judgment for Flories.

The four-year statute of limitations applied, the court held,
whether Poag’s suit was viewed as one to cancel the adminis-

trator’s deed for fraud or for reformation of the deed on the basis
of mutual mistake. Id. at *4. The court, seeming to confuse tort
and property law concepts, stated that “[i]n general, a cause of
action accrues and limitations begin running when a wrongful act
causes a legal injury.” Id. at *5. Here the wrongful act allegedly
occurred when the administrator’s deed conveyed the “surface
estate only” of the land in 1996, so that Poag’s suit was barred by
limitations. The discovery rule did not apply, as Poag argued,
because he knew, or should have known, from the contents of the
administrator’s deed, the facts giving rise to his claim from the
time of the deed’s recording in 1996.

TW O-GRANT THEORY DEALT ANOTHER BLOW

The court in Hausser v. Cuellar, No. 04-09-00560-CV, 2010
WL 2844046 (Tex. App.—San Antonio July 21, 2010, no pet. h.),
construed a 1936 deed conveying “an undivided (1/2) interest in
and to all of the oil royalty, gas royalty, royalty in casinghead gas
and gasoline, and royalty in other minerals in and under, and that
may be produced and mined from” a tract of land in Zapata County,
Texas, including 1/2 of all the royalty on such production under
the lease then in effect. Id. at *4. The deed went on to provide that
if a future lease were executed on the property on termination of
the existing one, “then the Grantees shall receive under such fu-
ture lease or leases one-sixteenth (1/16) part of all oil, gas and
other minerals taken and saved from the above described prop-
erty, under such lease or leases, and shall receive the same out of
the royalty therein provided for.” Id. It also prohibited the grantor
from entering into a lease providing for less than a royalty of the
“usual one-eighth” on oil and on the value of gas. Id. at *7.

After expiration of the oil and gas lease effective at the time
of the deed, Fernando D. Cuellar and Jacob C. Rathmell, the suc-
cessors to the grantor’s interest, executed an oil and gas lease
providing for a 1/4 royalty on oil and gas production. The Haus-
sers, successors to the grantee’s interest, filed suit when they were
paid for only 1/16 of the oil and gas produced under the lease,
claiming the right to 1/2 of the 1/4 lease royalty. The trial court
granted summary judgment to Cuellar and Rathmell, which the
court of appeals reversed.

The court began its discussion with the canons of construc-
tion typically cited in deed construction cases. A court’s primary
duty in construing the meaning of a deed, it observed, is to as-
certain the intent of the parties as provided in the four corners of
the document, examining and considering the entire writing in an
effort to harmonize and give effect to all the provisions of the
agreement, even if different parts appear inconsistent or contra-
dictory. The court must assume the parties intended every clause
to have some effect; therefore, the language of the deed should be
interpreted so that no provision is rendered meaningless. After
harmonizing all the parts of the deed at issue here, the court con-
cluded that it conveyed the Haussers an undivided 1/2 of the
royalty under any lease, not limited to 1/16 of oil and gas pro-
duced. The deed did not contain any language suggesting two
differing estates were being conveyed; rather, it involved a single
conveyance with fixed rights. The future lease clause could be
harmonized with the governing granting clause on the basis of the
understanding that the typical royalty under oil and gas leases at
the time of the 1936 deed was 1/8. The court’s construction, it
further maintained, was reinforced by the language of the deed
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restricting the grantor’s ability to enter into a future lease con-
taining a royalty less than 1/8, which would be superfluous if the
grantee’s royalty were fixed at 1/16 of production. The Haussers,
the court concluded, were entitled to 1/2 of the 1/4 royalty pay-
able under the new lease.

ACCEPTANCE OF OIL AND GAS LEASE ROYALTY M AY ESTOP

LANDOW NER FROM  CLAIM ING FORFEITURE OF SURFACE

LEASE

Cole v. Anadarko Petroleum Corp., No. 11-09-00056-CV,
2010 WL 2860934 (Tex. App.—Eastland July 22, 2010, no pet. h.),
involved disputes between Thomas and Roy Cole, the surface
owners of the JY Ranch in Ector County, Texas; Anadarko Petro-
leum Corp., the operator of a 1925 oil and gas lease and sec-
ondary recovery unit embracing part of the ranch; and Permian
Basin Joint Venture, LLC, which purchased Anadarko’s interest.
The trial court granted summary judgments to each side on dif-
ferent claims, and each appealed.

The trial court judgments for Anadarko and Permian Basin
Joint Venture, LLC, were for the Coles’ claims of excessive and
unauthorized surface use. Anadarko had laid a pipeline across the
Coles’ Sections 33 and 34 to transport fluids to the unit’s central
battery facility, crossing portions of Section 33 entirely covered
by the 1925 lease but not the unit. The Coles’ interests were sub-
ject to the unit agreement by virtue of ratification of it by the
predecessor to their interests, their father, so that the unit operator
was authorized to use the unitized portion of the ranch to benefit
any wells in the unit, whether or not on the ranch or the 1925
lease. Id. at *4. The operator did not have the right, however, to
lay a pipeline for the benefit of the unit on ranch land outside the
unit boundaries. Because the pipeline was for the benefit of the
unit but partly outside its boundaries, the Coles’ summary judg-
ment evidence of its location and use was sufficient to raise a fact
question on whether Anadarko had exceeded its rights, and sum-
mary judgment against the Coles was improper. Id.

The Coles also contended that Anadarko had engaged in acti-
vities at the unit’s central battery facility, such as truck washing,
parts and supply storage, and administrative functions, that were
done in support of production both within and beyond the unit.
Anadarko was unauthorized to make use of the facility to support
activities outside the unit, the court observed, “but the mere fact
that incidental non-unit activities have taken place did not es-
tablish a cause of action absent evidence that the activities caused
damage.” Id. at *5. Emphasizing that damages claimed by surface
owners against operators have traditionally been measured by the
value of excessive acreage used and that the Coles produced no
evidence that Anadarko had used more land for its central battery
facility than before the Coles acquired the land, the court upheld
the summary judgment for Anadarko on the Coles’ claims for un-
authorized activities there.

Perhaps more interesting is the court’s treatment of a surface
lease, on land outside the unit, acquired in 1995 by Anadarko from
the Coles’ father, Buster Cole, then the owner of the ranch, for a
water injection plant to serve the unit. The lease automatically re-
newed annually until terminated in writing by Anadarko. It called
for a $500 annual rental payment and provided that the lessor
could cancel the lease for nonpayment of the rental after 30 days’
written notice of default. After Buster Cole died in 2000, Anadarko

had continued to direct payments to him. The court of appeals
agreed with the trial court that Anadarko had breached the lease,
giving the Coles the right to cancel it, when it failed to pay after
the Coles’ notice of nonpayment and after it had received docu-
ments establishing the passage of title from Buster Cole to his
sons. Id. at *6. However, the court held, evidence of the Coles’
acceptance of royalty payments generated by Anadarko’s opera-
tion of the secondary recovery injection equipment was sufficient
to raise a fact question on whether the Coles were equitably es-
topped to claim forfeiture of the surface lease. Equitable estoppel,
the court noted, “precludes one from asserting a right they would
otherwise have because of their act, conduct, or silence,” and ap-
plies when it would be “unconscionable to allow a person or party
to maintain a position inconsistent with one in which it acquiesced
or from which it accepted a benefit.” Id. at *7 (citations omitted).
The Coles acknowledged that Anadarko had spent considerable
money installing and equipping its water injection plant and that
they had accepted royalties generated by its operation but con-
tended that their actions in seeking to cancel the surface lease had
been in furtherance of their right as surface owners to receive the
annual rental and that, absent inconsistent actions in pursuit of that
right, estoppel did not apply. The Coles were correct, said the court,
that the Coles’ surface lease and the oil and gas lease were dis-
tinct, but it would be a mistake to conclude that they had no
connection. If Anadarko had complied with the Coles’ demands
to cease operating its plant and remove its equipment, presum-
ably production and royalties would have been adversely im-
pacted. Because Anadarko did not cease operating the plant, and
because the Coles accepted Anadarko’s royalty payments, the
Coles benefited financially. Id . at *8. The court thus remanded
the case for a factual determination of whether the Coles were
equitably estopped from terminating the lease because of their
continued acceptance of royalties on production attributable to
Anadarko’s use of the surface lease.

INDIVIDUALS HELD LIABLE FOR FRAUDULENT TRANSFERS OF

ASSETS OF CORPORATION ENGAGED IN DRILLING VENTURE

Brent and Todd Esse formed a corporation, Westgate Energy
Partners, Inc., which acquired a 25% working interest in a tract of
land in Yoakum County, Texas, with the obligation under an oper-
ating agreement with BP America Production Co., as operator, to
pay its proportionate share of the cost of drilling the Preston 811
No. 1 Well on the land. Despite Westgate’s obligation to pay the
drilling costs that existed when it acquired the interest, and despite
its subsequent election to participate in the costs of completing the
well and in operating the well after completion, aggregating over
$200,000, Westgate never paid any amount to the operator. In-
stead, according to trial court findings, the Esses caused Westgate
to pay $10,000 to a consulting engineer for work done months
earlier, and to sell another property valued at $78,000 to a newly
formed company of their own for only $37,715, and then to use
most of the sale proceeds to pay attorneys who worked mostly for
the Esses individually—$26,465 of the $35,597.75 in fees paid.
In Esse v. Empire Energy III, Ltd., No. 01-08-00854-CV, 2010
WL 2873809 (Tex. App.—Houston [1st Dist.] July 22, 2010, no
pet. h.), the court of appeals affirmed the trial court’s judgment
against the Esses for these amounts as well as for attorney’s fees.
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Under the Texas Uniform Fraudulent Transfer Act, Tex. Bus.
& Com. Code Ann. §§ 24.001-.013, Westgate’s bankruptcy trus-
tee, acting for the benefit of its creditors, was not required to
prove malicious intent on the part of the Esses to show that the
transfers were fraudulent, but only that there were creditors whose
claims arose before the transfers, that Westgate was insolvent at
the time of the transfers or was made insolvent by them, and that
it had not received reasonably equivalent value in exchange for
them. Id. § 24.006(a). The Esses challenged only the trial court’s
finding that Westgate had not received reasonably equivalent value,
but the evidence provided ample support for it. The Esses were
personally liable for the value of the transfers, moreover, because
as shareholders of the new corporation that acquired the property
Westgate sold, they were persons for whose benefit the transfers
were made.

FORUM  SELECTION CLAUSE IN OIL AND GAS AGENCY

AGREEM ENT UPHELD

The court in Stokes Interest, G.P. v. Santo-Pietro, No. 08-08-
00326-CV, 2010 WL 2929534 (Tex. App.—El Paso July 28,
2010, no pet. h.), upheld the trial court’s dismissal of a suit filed
by Stokes Interest, GP, in Reeves County, Texas, alleging breach
of warranty, fraud, and fraudulent misrepresentation on the part
of Georges Santo-Pietro.

Santo-Pietro had entered into an “Agent Agreement” with
Thermonomics, Inc., which recited that Santo-Pietro owned certain
oil and gas leases described in Exhibit A to the agreement, which
he desired to sell along with other leases owned by Thermonomics
and identified in the agreement’s Exhibit B. It appointed Thermo-
nomics as Santo-Pietro’s exclusive agent to sell the leases, for
which Thermonomics paid $75,000 in advance fees, to be credited
against Santo-Pietro’s share of the sale proceeds but to be for-
feited if no sale were consummated within 90 days. Thermo-
nomics apparently did arrange for a sale of the leases, and it,
Santo-Pietro, and others entered into a purchase and sale agree-
ment with Chesapeake Exploration Limited Partnership. The sale
fell through, however, allegedly because Santo-Pietro misrepre-
sented that he owned a full 100% working interest in the leases
when he knew he owned only 75%. Stokes filed the suit as
Thermonomics’ assignee, and the trial court dismissed it based on
the Agent Agreement’s venue provision, which simply provided,
“The laws of the State of California shall govern this Agreement.
Venue and jurisdiction shall be in Beverly Hills, California.”
Id . at *1.

Texas law now presumes that a mandatory forum selection
clause is valid and enforceable, the court of appeals began:

Full effect is given absent a strong showing by the re-
sisting party that the court should set aside the clause
because (1) the clause is invalid based on such reasons
as fraud, undue influence, or overweening bargaining
power, or (2) enforcement would be unreasonable and
unjust. Enforcement . . . would be unreasonable and un-
just if (1) enforcement would contravene a strong public
policy of the forum in which the suit was filed, or (2) the
balance of convenience is strongly in favor of litigation
in the forum in which the suit was filed, and litigation in
the contractual forum would be so manifestly and grave-

ly inconvenient to the resisting party that it effectively
would be deprived of a meaningful day in court.

Id. at *2 (citations omitted).

Stokes did not suggest that any of the factors weighing against
enforcement of the forum selection clause were present here. In-
stead it contended that the trial court incorrectly determined that
California was a more convenient forum and that the clause was,
in any event, inapplicable. The court had little trouble with Stokes’s
first argument, which it explained was premised on the wrong
legal standard. Santo-Pietro had not shown that California was the
more convenient forum but was not required to do so because the
trial court presumed that a mandatory forum clause was valid and
enforceable. Stokes instead had the burden to demonstrate that the
clause was invalid due to fraud, undue influence, or overweening
bargaining power, or that enforcement would be unreasonable and
unjust, and it had failed to do so.

Stokes argued that its claims were not based on the Agent
Agreement but arose instead out of the Chesapeake sale agree-
ment so that the forum selection clause was inapplicable. Santo-
Pietro countered that since the clause had no limiting language, it
was all-inclusive and could only be read to provide venue for “all”
claims arising in any way out of the Agent Agreement, and the
court agreed. Stokes’s claims included reimbursement for the
$75,000 advance fees, the basis of which was clearly the Agent
Agreement, as well as the failure of the sale of Stokes’s oil and
gas leases, which had also been included in the Agent Agreement.
The court held that the basis for all of Stokes’s claims clearly
stemmed from the Agent Agreement.

COLORADO LAW  HELD TO GOVERN CALCULATION OF

ROYALTY ON COLORADO PRODUCTION

The court in Bailey v. Shell Western E&P, Inc., 609 F.3d 710
(5th Cir. 2010), upheld summary judgment by a federal court
sitting in Texas against royalty owners complaining of the manner
in which Shell Western, the operator of the McElmo Dome area
in Montezuma and Dolores counties, Colorado, calculated and
paid royalty on carbon dioxide production.

After deciding issues relating to the procedural gamesman-
ship that for years had bounced the royalty owners’ claims from
court to court in Colorado and Texas, the court of appeals turned
to the argument of one of the royalty owners, Gerald Bailey, that
the district court had erred in applying Texas law rather than
Colorado law. The district court had indeed erred, the court of ap-
peals determined. “Federal courts apply the forum state’s conflict
of laws rules to determine what law governs state-law claims,” it
noted, and the district court had failed to consider whether Texas
law required the application of Colorado law. Id. at 722.

“Where there is a conflict of laws, Texas follows the ‘most
significant relationship’ test . . . to determine the law applicable
to a contract dispute.” Id. at 723 (citations omitted). Texas and
Colorado laws do conflict in their treatment of the deductibility of
postproduction costs in the calculation of royalty. Under Colorado
law, when the lease is silent on the allocation of costs, the working
interest owner must bear the costs of getting gas to a marketable
condition and location, whereas Texas law generally imposes on
royalty owners a proportionate share of those costs. Id. Because
Colorado and Texas laws conflicted, the court proceeded to analyze
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which state had the most significant relationship to the contract.
The place where the contract was to be performed is the most
important factor under the most significant relationship test
and may be conclusive, the court declared. Id. at 724. Although
Shell calculated the payments at issue in Texas, the gas interests
governed by the assignments and leases creating the royalty in-
terests were in Colorado, and the production necessarily took
place in Colorado. The court agreed with Bailey that the location
of the subject matter of the contract, fixed by the place of pro-
duction in Colorado, was dispositive of the choice-of-law issue.

Colorado and Texas law differ in their default rules for allo-
cation of postproduction costs, the court continued, but the dif-
ference between Texas and Colorado law would be determinative
only if the leases at issue were silent with respect to the allocation
of those costs. Id. at 723-24. The district court had found that the
leases were not silent in this regard, and Bailey did not assert that
they were. Although the district court had erroneously applied
Texas law, the court concluded, the result would be no different
under Colorado law. Left unclear is why the court did not simply
find that there was no conflict between the laws of Texas and
Colorado law where the lease is silent, which seems more straight-
forward and would have avoided the need to decide which state
had the most significant relationship to the contract.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOM ING SUPREM E COURT UPHOLDS ADM ISSION OF

EXTRINSIC EVIDENCE OF PARTIES’ INTENT IN LEASE

ASSIGNM ENT

The Wyoming Supreme Court left some scratching their heads
in round one of Comet Energy Services, LLC v. Powder River Oil

& Gas Ventures, LLC, 185 P.3d 1259 (Wyo. 2008), when the court
held that the term “leasehold estate” was ambiguous in an assign-
ment (1998 Assignment) from Forcenergy Onshore, Inc. to Powder
River. The 1998 Assignment provided in part:

Assignor hereby transfers, grants, conveys and assigns to
Assignee all of Assignor’s right, title and interest in and
to the following. . .:

1. The oil and gas well(s) described on Exhibit “A”
attached hereto (“Wells”), together with all equip-
ment and machinery associated therewith;

2. The leasehold estate created by the leases(s) upon
which the Wells are located and/or pooled/unitized
therewith (“Leases”) and all licenses, permits and
other agreements directly associated with the Wells
and/of Leases. . .;

Exhibit “A” contained the following preface:

This Exhibit “A” contains the description of the wells/
units with such description intended to incorporate all of
the Seller’s/Assignor’s interest in such wells/units and is
not intended to be limited to Assignor’s/Seller’s inter-

est in the geographic boundaries of the specific spaced/
drillsite unit description therein.

Exhibit “A” listed a particular well and gave its section, township,
and range, without reference to the exact lands within the section
or the lands covered by the lease on which the well was located.

Comet Energy had contacted Powder River Oil & Gas Ven-
tures about purchasing its interest under this assignment. Follow-
ing its discussion with Powder River, Comet subsequently obtained
from Forcenergy a quitclaim assignment to the remainder of the
lease other than the wellbore, despite Forcenergy’s statement that
it had no records of the lease or any ownership of it.

After Comet informed Powder River of the assignment Comet
had acquired from Forcenergy, Powder River filed a declaratory
judgment action to determine the parties’ respective interests in
the lease. The issue presented was whether Forcenergy conveyed
to Powder River only a wellbore interest or whether it conveyed
its interest in the lease on which the well was located, including
lands outside the spacing unit for the well. When this case was
first presented to the district court on motion for summary judg-
ment, the court found in favor of Powder River.

In the first appeal to the Wyoming Supreme Court, the court
held that the district court had improperly granted summary judg-
ment to Powder River, holding that “the term ‘leasehold estate,’
as used in the 1998 assignment [to Powder River] is ambiguous.
This ambiguity gives rise to a genuine issue of material fact
concerning the intent of the parties to the assignment.” 185 P.3d
at 1264.

Powder River submitted evidence in the district court to show
that Forcenergy intended the 1998 Assignment to convey all of its
right, title, and interest in the federal lease on which the identified
well was located. Over Comet’s objection, this evidence included
testimony from Forcenergy’s land manager at the time of the 1998
Assignment. The land manager described how the lease in ques-
tion had been obtained through one of several corporate mergers
without any assignments. At the time of the sale to Powder River,
Forcenergy had no list to identify which lease(s) were associated
with the well. Without an assignment to Forcenergy identifying
the leases, it had to rely on a list of wells furnished by the pre-
vious owner. Soon after the mergers, Forcenergy sold at auction
many of the properties it had acquired. The 1998 Assignment was
one of 25 similar assignments, none of which were intended by
Forcenergy to be a wellbore-only assignment. Powder River also
presented the auction brochure for the sale in which it acquired
the interest and showed how, unlike the subject well, other wells
had been sold as “wellbore/producing zone only.” The district
court held that Powder River owned the lease in full.

In round two of Comet Energy Services, LLC v. Powder River

Oil & Gas Ventures, LLC, No. S-09-0225, 2010 WL 2505951
(Wyo. June 23, 2010), on appeal to the Wyoming Supreme Court,
Comet objected to the admission of evidence of Forcenergy’s sub-
jective intent in making the 1998 Assignment. The Wyoming Su-
preme Court had previously held in Omohundro v. Sullivan, 202
P.3d 1077 (Wyo. 2009), a case interpreting restrictive covenants,
that “[a] party’s subjective intent is not relevant in contract inter-
pretation cases because we use an objective approach to interpret
contracts.” Id. at 1084. Despite the several statements by Forcenergy’s
landman that it was Forcenergy’s intent to convey all of its interest
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in the well and everything that applied to the well, the supreme
court held that:

Viewed in isolation, these statements might be construed,
as similar statements were in Omohundro, as evidence of
Forcenergy’s subjective intent. However, when consid-
ered in the context of [the landman’s] entire testimony,
the auction brochure and [testimony by another purchas-
er at auction from Forcenergy], they are not the sort of
evidence we found improper in Omohundro.

2010 WL 2505951, at *8. The court found this to be “precisely
the sort of evidence courts may properly consider in determining
the parties’ intent and understanding at the time and place an agree-
ment is made.” Id. at *7.

Comet also claimed that the district court had erred in holding
that the 1998 Assignment satisfied the statute of frauds. The su-

preme court found that, under the circumstances, the statute of
frauds defense was not available to Comet. The 1998 Assignment
clearly identified the specific well and its location, which Comet
knew to be on the relevant federal lease. While the statute of frauds
is not normally available to one who is not a contracting party,
Comet asserted that it was in privity with Forcenergy by way of its
assignment and could thereby avail itself of the statute of frauds.
The court dismissed this claim, noting that Comet could only
assert the defense in a proceeding between Forcenergy and
Powder River to enforce the assignment. Id. at *8–*9. Since
Forcenergy took the position that it had assigned to Powder River
all of its interest in the well and lease, Forcenergy, and therefore
Comet, had no interest in the well or lease.
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

FOREST PLANS AND ACCESS TO M INING CLAIM S

In Public Lands for the People, Inc. v. U.S. Department of

Agriculture, No. CIV. 5-09-1750 LKK/JFM, 2010 WL 3069934
(E.D. Cal. Aug. 5, 2010), the district court addressed several issues
related to a miner’s right to access and national forest manage-
ment plans. In this case, plaintiffs, a nationwide organization of
miners, challenged the Travel Management Plan for the Eldorado
National Forest (the Plan) adopted by the U.S. Forest Service. Id.

at *1-2. The Plan allowed for motor vehicle use on some of the
roads in the Eldorado National Forest, but not others. The Forest
Service took the position that if miners wanted to use roads not
otherwise open to the public, they must secure authorization for
such use under a notice of intent (NOI) or a plan of operations
(POO). Id. at *2-3.

The miners challenged the Plan on numerous grounds. A num-
ber of those challenges focused on the requirement to obtain au-
thorization for road usage under an NOI or POO. The miners ar-
gued that the Forest Service would rely on the Plan to refuse road
usage under an NOI or a POO and that the NOI/POO process
placed such a burden on the miners that it was a de facto prohibi-
tion on mining. The court concluded that these claims were not
ripe for consideration because whether the Plan would result in a
prohibition of mining could only be assessed on a project-specific
basis and only after an NOI/POO process had been completed. Id.

at *11-12.

The miners also argued that the Forest Service lacked au-
thority to close certain roads because they were public highways
under R.S. 2477. 43 U.S.C. § 932 (repealed by the Federal Land
Policy and Management Act). The court rejected the argument on
two grounds. First, the plaintiffs’ allegation was a challenge to the
United States’ property rights, which could only be brought under
the Quiet Title Act (QTA). 28 U.S.C. § 2409a. The court also rea-
soned that even had the challenge been brought under the QTA,
the plaintiffs had no standing to assert the claim because they had
no claim to an ownership right in R.S. 2477 roads: “[A] suit seeking
to assert an R.S. 2477 right must be brought by ‘the governmental
entity that owns the easement.’ ” Id. at *18 (quoting Long v. Area

Manager, Bureau of Reclamation, 236 F.3d 910, 915 (8th Cir.
2001)).

continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R .  D A N I E L S O N

C H A R L E S  A .  B R E E R

—  R E P O R T E R S  —

COURT AFFIRM S ROD  FOR PINEDALE ANTICLINE

In Theodore Roosevelt Conservation Partnership v. Salazar,
No. 08-1047, 2010 WL 3833735 (D.D.C. Sept. 29, 2010), the
Theodore Roosevelt Conservation Partnership (TRCP) claimed
that the Bureau of Land Management’s (BLM) 2000 and 2008
Records of Decision (ROD) and 2008 Supplemental Environ-
mental Impact Statement for the Pinedale Anticline Project Area
(PAPA) did not satisfy the Federal Land Policy and Management
Act (FLPMA) and the National Environmental Policy Act (NEPA).
Judge Leon of the District Court for the District of Columbia re-
jected TRCP’s claims on all grounds.

The PAPA is the nation’s third largest gas field with approx-
imately 198,000 acres of federal, state, and fee lands in western
Wyoming. In its 2000 ROD, BLM approved a proposal to con-
struct 700 well pads in the PAPA over 10 to 15 years while im-
posing general seasonal restrictions on development. In 2005, the
oil and gas operators proposed a new long-term development plan
that provided for drilling 4,399 additional wells and eliminating
seasonal restrictions on development. BLM’s 2008 ROD provided
that the additional wells could be developed, and eliminated the
seasonal restrictions, but included several measures to mitigate
against any adverse impacts from development.

FLPMA. TRCP challenged the 2008 ROD as violating FLPMA
because BLM did not implement sufficient mitigation measures
to prevent “unnecessary or undue degradation,” particularly with
respect to wildlife. The court held that FLPMA did not require
BLM to adopt those practices best suited to wildlife but instead
required BLM to properly balance “the protection of wildlife with
the nation’s immediate and long-term need for energy resources
and the lessees’ right to extract natural gas.” TRCP, 2010 WL
3833735, at *4. Based on the record, BLM properly concluded
that the many measures mitigating impacts from development, such
as a liquid gathering system, remote monitoring of producing wells,
bussing workers, and concentrating activity geographically and
seasonally, would prevent unnecessary or undue degradation. Id.
at *5.

NEPA. TRCP raised several NEPA claims, including that BLM
should have considered an alternative for “scaled back” develop-

continued on page 3
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The court similarly dismissed the miners’ argument that their
mining claims gave rise to easements by implication and/or ne-
cessity and that the Forest Service had no right to regulate use of
those easements. Id. at *18. Because the miners had failed to plead
such rights under the QTA, the court dismissed the argument. Id.

at *19.

Notably, the court did not dismiss the plaintiffs’ argument
that the Forest Service should have considered whether R.S. 2477
roads existed or that plaintiffs had private easements arising from
their ownership of mining claims. Id. at *20. Thus, although the
plaintiffs could not directly argue that the rights-of-way existed,
they could argue that the Forest Service should have considered
whether they did before adopting the Plan. 

OPINION REPLACED IN THE ASARCO EXCHANGE CASE

Last year, the Ninth Circuit issued an important decision ad-
dressing exchanges of land that are subject to mining claims.
Center for Biological Diversity v. U.S. Department of the Interior,
581 F.3d 1063 (9th Cir. 2009) (CBD I). For a discussion of the
case, see Vol. XXVI, No. 4 (2009), of this Newsletter. One year
later, the court denied the government’s petition for hearing en

banc, but replaced the prior opinion. Center for Biological Diver-

sity v. U.S. Department of the Interior, 623 F.3d 633 (9th Cir. 2010)

(CBD II).

In both CBD I and CBD II, the majority concluded that in
approving the land exchange, the Bureau of Land Management
(BLM) failed to conduct an appropriate comparative analysis of
environmental impacts required under the National Environmental
Policy Act (NEPA), 42 U.S.C. §§ 4321–4347, and the “public
interest” analysis requirement under the Federal Land Policy and
Management Act, 43 U.S.C. §§ 1701–1782. According to the
court, BLM’s failings on both points arose from the assumption
that because Asarco owned unpatented mining claims on the se-
lected land, the consequence of approving the land exchange would
be the same as not approving the exchange—in either event, mining
of the selected parcels would occur and would have similar envi-
ronmental impacts. In both opinions, the majority took issue with
this assumption, reasoning that because of BLM’s regulatory au-
thority to require an approved mining plan of operation (POO) for
mining on public land, the agency could not indulge in that as-
sumption and must engage in a meaningful comparison between
the environmental impact of mining on public land with a POO
requirement and the impact of mining on private land without that
requirement. 623 F.3d at 646.

Although the majority opinion in CBD II reaches the same
result as CBD I, there are several important differences. The lan-
guage of the holding in CBD II indicates that the more thorough
analysis demanded by the court may only apply when the pro-
ponent and BLM have a good understanding of how mining will
be conducted on the selected land. In CBM I, the court stated that
“[i]n the case before us,” the POO comparative analysis was re-
quired. In CBM II, the court concluded that the analysis was re-
quired “[i]n the circumstances of the case before us, where it is
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obvious, as detailed in the record, that Asarco and the BLM know
a great deal about Asarco’s mining plans for the selected lands. . . .”
Id. This narrower holding appears to recognize that in many cir-
cumstances a detailed POO-based analysis cannot be conducted
because not enough information has been developed regarding
future mining to assess what kind of POO would be required. The
revised language in the second opinion suggests that in these cir-
cumstances a more limited analysis would be appropriate. Simi-
larly, the majority opinion in CBD II also attempted to clarify that
in requiring a detailed analysis of the different environmental
impacts arising on public land versus private land, it was not sug-
gesting that a “full-fledged” POO be prepared. Instead, the court
ruled that “BLM must make a meaningful comparison of the en-
vironmental consequences” based on the information “reasonably
available” to it. Id.

As in CBD I, the dissenting judge in CBD II vigorously dis-
agreed. The difference of opinion reflected in CBD II is even
more contentious than it was in CBD I, arguably testing the bounds
of civility. See, e.g., id. at 649 (majority response to the dissent’s
reasoning). The vigor of the debate among these judges should
provide a good platform for arguing these issues in other circuits.

SMCRA  RECLAM ATION FEE REGULATIONS ARE NOT

UNCONSTITUTIONAL

As was reported in Vol. XXV, No. 3 (2008) of this News-

letter, a number of coal mining companies have waged a long
legal battle challenging imposition of reclamation fees imposed
under the Surface Mining Control and Reclamation Act of 1977
(SMCRA), 30 U.S.C. §§ 1201–1328. The companies have argued
that imposition of such fees on coal exported outside of the United
States violates the Export Clause of the U.S. Constitution. U.S.
Const. art. I, § 9, cl. 5. In a prior decision, the Federal Circuit ruled
that because the statute imposed such fees on “coal produced”
(which could reasonably be interpreted as coal extracted, as op-
posed to coal sold), the statute was not unconstitutional. Consoli-

dation Coal Co. v. United States, 528 F.3d 1344, 1348 (Fed. Cir.
2008). In what may be the last of the numerous decisions ad-
dressing the issue, the circuit court has recently ruled that similar
reasoning must be applied to the regulations implementing the
statutory reclamation fee. Consolidation Coal Co. v. United

States, 615 F.3d 1378 (Fed. Cir. 2010). Like the statute, the regu-
lations impose the fee on coal produced. Ruling that the regula-
tory term has the same meaning as the statutory term, i.e., coal
extracted, the court concluded that the regulations do not violate
the U.S. Constitution.

FAILURE TO TIM ELY FILE SM ALL M INER WAIVERS IS

(STILL) NOT CURABLE

Despite a federal district court conclusion to the contrary, the
Interior Board of Land Appeals (IBLA) recently confirmed its long-
standing view that failure to timely file a small miner waiver cer-
tification is not a curable defect and results in the automatic for-

feiture of a mining claim. Christopher L. Mullikin, 180 IBLA 60,
GFS(MIN) 18(2010). In that case, the Mullikins argued, among
other things, that their failure to timely file the waiver certification
was a curable defect because such filing is a regulatory requirement
and is not required by statute. 180 IBLA at 76-77. In support of
their position, the Mullikins relied on Miller v. U.S. Department

of the Interior, 635 F. Supp. 2d 1224 (D. Colo. 2009). In Miller,
the federal district court for the district of Colorado overturned an
IBLA decision invaliding several mining claims for failure to file
the small miner certification, reasoning that such requirement was
mandated by regulation rather than statute. Typically, a mining
claimant’s failure to comply with a regulatory requirement that is
not imposed by statute is a curable defect. However, IBLA has
long held that the small miner certification is not just a regulatory
requirement, but reflects the Department of the Interior’s long-
standing interpretation of the statute as requiring the filing of the
certification by September 1. The district court dismissed IBLA’s
reasoning and found the failure to timely file the certification
was a curable defect. The Miller case is discussed in Vol. XXVI,
Nos. 3 & 4 (2009) of this Newsletter.

IBLA refused to follow the decision in Miller for two rea-
sons. First, Judge Daniel vacated his decision in Miller in response
to a joint motion to do so. Christopher L. Mullikin, 180 IBLA at
77. Second, even had the Miller decision stood, IBLA would not
have followed the decision because “ ‘the Board may decline to
follow a district court ruling where a reasonable prospect exists
that other Federal courts might reach a contrary result.’ ” Id. (quot-
ing Union Oil Co. of California, 98 IBLA 37, 43, GFS(MIN)
58(1987)). IBLA reiterated that failure to file a small miner waiver
certification is not a curable defect and results in the automatic
forfeiture of a mining claim. Id. at 78-80.

F E D E R A L  —  O I L  &  G A S

continued from page 1

ment because by 2005 development had already exceeded the pace
dictated in the 2000 ROD. Id. at *7. The court rejected that claim.
BLM’s objective was to act upon the oil and gas operators’ pro-
posal to drill 4,399 new wells and to relax seasonal restrictions in
certain areas. “The agency’s objective did not involve reducing

development, and thus the BLM’s decision to omit a scaled-back
development alternative from its analysis did not violate NEPA.”
Id. at *8. The court additionally rejected TRCP’s claim that BLM
did not take a “hard look” at impacts to sage grouse as required by
NEPA. Id. at *10. BLM was not required to analyze the effects of
the project on the entire range of the species. Rather, analyzing
the impacts to sage grouse within and around the PAPA was suf-
ficient. Finally, the court rejected TRCP’s challenge to BLM’s
discussion of mitigation measures because the discussion was “rea-
sonably complete,” which is all that is required under NEPA. Id.
at *11.
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Mootness. TRCP claimed that by lifting the seasonal restric-
tions, the 2008 ROD violated BLM’s 1988 resource management
plan, which required seasonal restrictions. The court held that
TRCP’s claim was moot because BLM had issued a new resource
management plan in 2008. Id. at *6. The court similarly rejected
TRCP’s claims that BLM’s 2000 ROD violated FLPMA and
NEPA. The 2008 ROD superseded the 2000 ROD, thus rendering
those claims moot. Id. at *11.

DISTRICT COURT DISM ISSES CHALLENGE TO LEASE

ISSUANCE BASED ON STATUTE OF LIM ITATIONS

Impact Energy Resources and several other producers (col-
lectively Impact) filed suit in the Utah federal district court against
the Department of the Interior (Interior), the Secretary of the In-
terior (Secretary), and the Utah State Office of the Bureau of Land
Management (BLM) (together Federal Defendants) challenging
the decision to withdraw oil and gas leases from BLM’s com-
petitive lease sale. In Impact Energy Resources, LLC v. Salazar,
Nos. 09-CV-435, 09-CV-440, 2010 WL 3489544 (D. Utah Sept. 1,
2010), the district court held that the Secretary did not have au-
thority to withdraw leases after BLM had named the high bidders.
However, the court entered judgment for the Federal Defendants
based on Impact’s failure to file the action within the Mineral Leas-
ing Act’s 90-day statute of limitation.

BLM offered 132 parcels for lease at a competitive oil and
gas lease sale in December 2008. BLM named Impact as the “high
responsible qualified bidder” for several lease parcels. BLM ac-
cepted and cashed Impact’s initial payments for bonus bids and
first year rentals. Following the sale, third parties filed an applica-
tion for a temporary restraining order and preliminary injunction
in the District of Columbia federal district court seeking to prevent
BLM from issuing the oil and gas leases on 77 of the contested
parcels. The district court issued a restraining order and enjoined
BLM from issuing the contested leases. Following entry of the
court’s order, the Secretary announced at a press conference that
he had directed BLM to not issue leases to the high bidders on the
disputed lease parcels. The Secretary stated that his decision was
based both on the restraining order imposed in the district court
action and his view that the environmental review process for that
lease sale was not complete. Two days after the press conference,
the Secretary issued an intra-agency memorandum directing BLM
to withdraw the leases. Thereafter, BLM sent a letter notifying
Impact of the withdrawal of the parcels and authorizing a refund
of Impact’s initial payments for bonus and rentals.

The Utah federal district court agreed with Impact’s allega-
tion that Interior exceeded its statutory authority under the Mineral
Leasing Act of 1920 by withdrawing the lease parcels after the
lease sale. 30 U.S.C. § 226. Under the Federal Onshore Oil and
Gas Leasing Reform Act of 1987 (FOOGLRA), once the Secre-
tary decides to lease a particular land parcel, “[t]he Secretary shall

accept the highest bid from a responsible, qualified bidder which
is equal to or greater than the national minimum acceptable bid. . . .”
30 U.S.C. § 226(b)(1)(A) (emphasis added). Further, “leases shall

be issued [by the Secretary] within 60 days following payment by
the successful bidder. . . .” Id. The district court held that the
statutory language is mandatory and unambiguous and therefore
there was no reason to defer to the agency’s interpretation of sec-
tion 226 of FOOGLRA. TRCP, 2010 WL 3833735, at *7. The court

concluded that the Secretary did not have authority to withdraw
any leases after BLM had named the high bidders.

The Federal Defendants argued that Impact’s challenge to the
withdrawal of the leases should be dismissed for failure to file the
action within the Mineral Leasing Act’s 90-day statute of limita-
tions. The district court agreed with the Federal Defendants. The
Mineral Leasing Act provides that “[n]o action contesting a de-
cision of the Secretary involving any oil and gas lease shall be
maintained unless such action is commenced or taken within nine-
ty days after the final decision of the Secretary relating to such
matter.” 30 U.S.C. § 226-2. The district court held that the Secre-
tary completed his decision-making process on February 6, 2009,
at the very latest, when he sent the intra-agency memorandum.
TRCP, 2010 WL 3833735, at *9. The internal memorandum ex-
plained the Secretary’s decision and explicitly directed BLM to
withdraw the lease parcels; it did not grant BLM any discretion to
revisit the Secretary’s decision. A decision that has been approved
by the Secretary is not appealable within the agency and is con-
sidered final for purposes of judicial review. Id. Any subsequent
acts, such as personally notifying the high bidders, were proce-
dural tasks carrying out that decision. Id. The court rejected Im-
pact’s argument that equitable tolling is required or that the statute
of limitations did not begin to run until they received the personal
notice pursuant to the Administrative Procedure Act’s notice stat-
ute. Based on the failure to file their suit within 90 days of the
Secretary’s final decision, the court entered judgment in favor of
the Federal Defendants. Id. at *10.

Both parties have filed motions to alter or amend this judg-
ment and the matters have been set for hearing on January 19,
2011.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

INTERIOR BOARD OF LAND APPEALS ISSUES NEW

PROCEDURAL REGULATIONS

On October 20, 2010, the Interior Board of Land Appeals
(IBLA) finalized new procedural regulations that had been pend-
ing for over three years. See 75 Fed. Reg. 64,655 (Oct. 20, 2010)
(to be codified at 43 C.F.R. pts. 4 & 10). For the most part, the
new regulations codify existing IBLA precedent regarding parties
to an appeal, intervention status, and consolidation. The regula-
tions also update service requirements and impose page limita-
tions on statements of reasons and answers. From now on, state-
ments of reasons or answers over 30 pages in length, excluding
exhibits, declarations, or other attachments, will not be allowed
absent approval from the IBLA. The new regulations also provide
for an automatic 30-day extension of time to file an answer to a
statement of reasons if requested by a party. Finally, the new
regulations slightly modify the manner in which parties to an
appeal are identified and impose a requirement that all parties
potentially affected by a decision intervene or otherwise inform
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the IBLA of their intent to participate in an appeal. The new reg-
ulations went into effect November 19, 2010.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

SECRETARY CONTINUES RESTRUCTURING OF M M S

The Secretary of the Department of the Interior continued
the restructuring of the agency formerly known as the Minerals
Management Service (MMS) with the issuance of Secretarial
Order No. 3306 on September 30, 2010, and new regulations on
October 4, 2010. By way of background, on May 19, 2010, by Sec-
retarial Order No. 3299, the Secretary announced the restructuring
of MMS. On June 18, 2010, by Secretarial Order No. 3302,
the Secretary announced the name change of MMS to the Bu-
reau of Ocean Energy Management, Regulation, and Enforcement
(BOEMRE). By these orders, the Secretary separated the respon-
sibilities previously performed by MMS and reassigned those
responsibilities to three separate organizations: the Office of Nat-
ural Resource Revenue (ONRR), the Bureau of Ocean Energy
Management (BOEM), and the Bureau of Safety and Environ-
mental Enforcement (BSEE). The new ONRR will be responsible
for the existing royalty and revenue functions and will now be
overseen by the Assistant Secretary for Policy, Management and
Budget beginning October 1, 2010. By Secretarial Order No.
3306, the Secretary reassigned responsibilities of BOEMRE to
ONRR, essentially the royalty reporting and management respon-
sibilities formerly administered by MMS. To further implement
this change, on October 4, 2010, the Secretary reorganized various
parts of the regulations formerly governing MMS to account for
the creation of the new ONRR and the authority of the Assistant
Secretary over the restructured agency. 75 Fed. Reg. 61,051 (Oct. 4,
2010) (to be codified in various parts of 30 C.F.R.). The regula-
tions went into effect on October 1, 2010, to coincide with the
new fiscal year.

FISH AND W ILDLIFE SERVICE RELISTS WOLF (AGAIN)

In the next chapter of the continuing saga, and in response to
a federal court order, on October 26, 2010, the Fish and Wildlife
Service (FWS) partially restored protection of the gray wolf under
the Endangered Species Act. 75 Fed. Reg. 65,574 (Oct. 26, 2010).

FWS will take responsibility for managing the wolf as en-
dangered in the northern panhandle of Idaho, the northern half of
Montana, and portions of Oregon, Washington, and Utah, and as
“nonessential experimental populations” in other portions of Idaho
and Montana. The rule carries out an August 5 decision from U.S.
District Court Judge Donald W. Molloy in Montana that ordered
the wolf relisted, overturning policies of both the Bush and Obama
administrations. Defenders of Wildlife v. Salazar, No. CV-09-77-
M-DWM, CV-09-82-M-DWM, 2010 WL 3084194 (D. Mont.
Aug. 5, 2010). Molloy’s decision took effect when he handed it
down.

C A L I F O R N I A  —  M I N I N G

D O N O V A N  C .  C O L L I E R

P A T R I C K  G .  M I T C H E L L

M I C H A E L  S H E R M A N

—  R E P O R T E R S  —

VOTERS REJECT CHALLENGE TO CALIFORNIA’S GLOBAL

WARM ING LEGISLATION

The California Global Warming Solutions Act of 2006, known
popularly as Assembly Bill 32 (AB 32), mandates a reduction in
California’s statewide greenhouse gas emissions to 1990 levels by
2020. In the November 2010 election, California voters rejected
Proposition 23, which sought to suspend AB 32 until California’s
unemployment rate dropped to 5.5% or lower for one year. Cal-
ifornia’s unemployment rate is currently over 12%. Similar at-
tempts to curtail the implementation of AB 32 have also failed in
the California legislature as discussed in Vol. XXVII, No. 1 (2010)
of this Newsletter.

CALIFORNIA AIR RESOURCES BOARD TO CONSIDER A CAP-
AND-TRADE PROGRAM  FOR GREENHOUSE GAS EM ISSIONS

On December 16, 2010, the California Air Resources Board
(CARB) will consider adoption of a proposed regulation to imple-
ment a greenhouse gas emissions (GHG) cap-and-trade program.
The California Global Warming Solutions Act of 2006 (AB 32)
authorizes the CARB to implement a comprehensive program to
reduce GHG emissions in California. On December 12, 2008,
CARB adopted a Scoping Plan that includes a set of strategies
to  reduce GHG emissions in California to 1990 levels by 2020,
including direct regulations, performance-based standards, and
market-based mechanisms. The Scoping Plan identifies a cap-and-
trade program as one of the market-based strategies California will
employ to reduce GHG emissions. The cap-and-trade system will
provide a fixed limit on GHG emissions from sources responsible
for about 85% of the state’s total GHG emissions. Starting in 2012,
the proposed regulation would include covered entities emitting

2more than 25,000 metric tons CO e (carbon dioxide equivalent),
including, among others, large stationary sources, such as refin-
eries, cement production facilities, and oil and gas production fa-
cilities. The program will expand in 2015 to cover fuel distributors
to address emissions from transportation fuels. The cap-and-trade
program would establish a total amount of GHG emissions that
major sources would be allowed to emit. Pursuant to the program,
yearly “allowances” or permitted emissions are issued. The initial
allowance budget is based on the best estimate of actual emissions
in 2012 for covered sources. The allowances will be distributed
through a combination of free allocation and sale at auction.
Covered entities may also utilize emissions offsets to meet com-
pliance requirements. Beginning in 2013, the cap would then de-
cline each year until 2020. The 2020 cap will be set at a level
designed to allow California to achieve the AB 32 GHG emission
targets in 2020. AB 32 requires CARB to adopt the cap-and-trade
regulation by January 1, 2011, and the program must become op-
erational by January 1, 2012.
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DEPARTM ENT OF FISH AND GAM E PROPOSES NEW  PILOT

PROJECT FOR ENDOW M ENT FUNDS

The California Department of Fish and Game (CDFG) pro-
poses to implement a pilot project for the management and disbur-
sement of endowment funds that have been paid by permittees to
ensure adequate funding for the mitigation of impacts to natural
resources as required by CDFG’s regulatory programs. For exam-
ple, this pilot project would apply to incidental take permits issued
by CDFG pursuant to the California Endangered Species Act
(CESA). Permit conditions often require permittees to acquire
habitat lands to mitigate for impacts to listed species. CESA re-
quires permittees to adequately fund the management of these
habitat lands, which is typically accomplished by establishing an
endowment fund.

Historically, endowment funds have been held and managed
either by private third parties or the CDFG, with the funds de-
posited in the state treasury Special Deposit Fund. Under CDFG’s
pilot project, private third parties would not hold or manage
endowment funds associated with CDFG’s regulatory programs.
Instead, permittees could choose either to have CDFG manage en-
dowment funds, which would be deposited into the state treasury
Special Deposit Fund, or to have the funds held and managed by
the National Fish and Wildlife Foundation, a nonprofit organiza-
tion established by Congress in 1984. The proposed pilot project
only affects future endowments. More information about CDFG’s
pilot project for endowment funds can be found at “Interim Pro-
cedures for Establishing, Managing and Disbursing DFG CESA
Permit and Mitigation/Conservation Banking Agreement Land
Management Endowments” (Aug. 9, 2010), available at http://
www.nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=23700, and
“Land Management Endowment Program and Approach Overview”
(June 9, 2010), available at http://www.nrm.dfg.ca.gov/FileHandler.
ashx?DocumentID=23696.

CALIFORNIA NATURAL RESOURCES AGENCY ISSUES STATE

WETLANDS REPORT

The California Natural Resources Agency released its State
of the State’s Wetlands Report (Report) on October 18, 2010. The
Report summarizes the extent and condition of wetlands in Cali-
fornia and recommends measures to ensure no overall net loss of
wetlands in California. While the Report does not create or impose
any additional regulatory obligations, it serves as an important tool
in guiding the regulation of wetlands by other California agencies
with regulatory or management responsibility over the state’s wet-
lands.

Key recommendations in the Report include:

• Establish a common state wetland definition, which would
be broader than the federal wetland definition.

• Adopt new statewide monitoring and performance stand-
ards for compensatory mitigation, similar to the 2008 fed-
eral regulations for compensatory mitigation under the
Clean Water Act § 404 program.

• Research and establish a market for wetland carbon off-
sets to provide a new funding mechanism to mitigate
greenhouse gas emissions.

The Report is available at http://www.resources.ca.gov/docs/
SOSW_report_with_cover_memo_10182010.pdf.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COLORADO STATUTORY RULE AGAINST PERPETUITIES ACT

REQUIRES REFORM ATION OF A COM M ERCIAL OPTION

CONTRACT

In Whiting Oil & Gas Corp. v. Atlantic Richfield Co., No.
09CA1081, 2010 WL 3432211 (Colo. Ct. App. Sept. 2, 2010), the
Colorado Court of Appeals enforced a 1983 contract amendment
that granted Equity Oil Company (Equity) (now Whiting Oil &
Gas Corp.) an option to purchase all of Atlantic Richfield Com-
pany’s (ARCO) interest in a parcel of land in western Colorado
known as the Boies Block. The option was part of a larger agree-
ment involving three blocks of land or claims; 90% of the value
in the original agreement was allocated to one of the other two
blocks of claims not covered by the option. Equity owned an
interest in the Boies Block, and conveyed 50% of its interest to
ARCO in 1968. The option clause was added in the 1983 amend-
ment.

The option clause gave Equity the option to purchase
ARCO’s interest in the Boies Block. The court of appeals deci-
sion states that under the 1983 amendment, ARCO retained the
right to cancel the option at any time. Equity also was granted a
right of first refusal in the event ARCO received an offer from
another party to buy its interest in the Boies Block. In April 2006,
Equity sent a letter to ARCO exercising the option. In October
2006, ARCO sent Equity a letter stating it would not honor the
option.

The original contract and amendments between the parties
included many other provisions relating to an oil shale project, in
addition to the option. The trial court found some breaches by
Equity of terms of the contract, but determined that these breaches
were not material, and were not materially related to the option,
and therefore did not excuse ARCO from its obligation to honor
the option. The court of appeals upheld the trial court’s findings
on this issue.

The court of appeals also affirmed the trial court’s decision
to apply the Colorado Statutory Rule Against Perpetuities Act (Act),
Colo. Rev. Stat. §§ 15-11-1101 to –1107, and in particular, the pro-
vision that requires reformation of an interest created before
May 31, 1991, by inserting a savings clause. The Act was adopted
in May 1991. The trial court had found that the option violated the
common law rule against perpetuities. The court of appeals noted
that the Act, however, “supersedes and abolishes the rule of the
common law known as the rule against perpetuities.” Whiting,
2010 WL 343221 at *4 (citing Colo. Rev. Stat. § 15-11-1107). As
to nonvested property interests created before May 31, 1991, the
Act contains a provision in Colo. Rev. Stat. § 15-11-1106(2) which
provides:
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If a nonvested property interest or a power of appoint-
ment was created before May 31, 1991, and is deter-
mined in a judicial proceeding, commenced on or after
May 31, 1991, to violate this state’s rule against perpe-
tuities as that rule existed before May 31, 1991, a court
upon the petition of an interested person shall reform the
disposition by inserting a savings clause that preserves
most closely the transferor’s manifested plan of distri-
bution and that brings that plan within the limits of the
rule against perpetuities applicable when the nonvested
property interest or power of appointment was created.

The court of appeals found that this reformation provision was
applicable to the option. The trial court had reformed the option
to terminate unless it was exercised no later than 21 years after the
death of Equity’s former president, thus bringing the option into
compliance with the common law rule. ARCO had argued that the
reformation provision of the Act applies only to probate instru-
ments, but the trial court and the court of appeals rejected this
argument. The court of appeals distinguished different versions of
the uniform statutory rule against perpetuities adopted in other
states. As for the Colorado version, the court found that the refor-
mation provision expressly applies to nonvested property interests
and powers of appointment created before May 31, 1991. The
court found that it would not infer that use of probate terminology
to describe the manner in which courts must conduct reformation
would limit the broad language identifying the interests and powers
of appointment subject to reformation. Whiting, 2010 WL 343221,
at *5. Thus, the court found that the reformation provision was
applicable to the option and therefore the option was enforceable.

ARCO argued that the trial court’s application of the refor-
mation provision was unconstitutionally retrospective. The court
of appeals disagreed and found that the provision was not uncon-
stitutionally retrospective. The court found that the reformation
provision of the Act gave effect to the intent of the parties and that
ARCO had no vested interest in its contractual agreement not being
enforced.

One judge of the three-judge panel dissented and would have
found that the Act’s scope is limited to wills, trusts, and similar
instruments.

ARCO has filed a petition for certiorari to the Colorado Su-
preme Court.

Your reporter notes that her law firm, Welborn Sullivan Meck
& Tooley, P.C., represented Equity in this case.

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

P E T E R  G .  B A R T O N

—  R E P O R T E R S  —

EPA  SHIFTS FOCUS OF CLEANUP OF COEUR D’ALENE BASIN

FROM  SOIL TO WATER

On July 12, 2010, the U.S. Environmental Protection Agency
(EPA) issued a proposed plan to expand Superfund cleanup ac-
tivity in the Upper Basin of the Coeur d’Alene River, including
the Bunker Hill Superfund Site near Kellogg, Idaho. See http://

www.epa.gov/region10/pdf/sites/bunker_hill/upper_basin_final
_pp_0710.pdf. Mining and smelting began in the Coeur d’Alene
River valley more than 100 years ago. Groundwater comes into
contact with historic mining waste, becomes contaminated, and
flows into rivers and streams. As a result of past mining practices,
the concentrations of lead, zinc, cadmium, arsenic, and other metals
in the basin remain elevated, in some places so high that some
stream life cannot survive. Water treatment is a major part of the
proposed cleanup plan. The plan includes collecting contaminated
water and expanding the central treatment plant in Kellogg, Idaho.
EPA’s earlier efforts had been more land based than the proposed
plan and had focused on cleaning up residential backyards, re-
developing cleaned-up properties, and replanting barren hillsides.
EPA estimates the cost of the cleanup at $1.34 billion. The pro-
posed plan has encountered opposition from members of the local
community based on cost, duration, and federal control over local
decisions.

SIM PLOT TO SPEND $50  M ILLION ON PHOSPHORUS CLEANUP

AT POCATELLO PLANT

On September 8, 2010, EPA filed a notice about a proposed
amended consent decree with J.R. Simplot Company (Simplot) to
expand cleanup work at a Simplot facility near Pocatello, Idaho.
See 75 Fed. Reg. 54,651 (Sept. 8, 2010). The proposed agreement
was lodged in the U.S. District Court for the District of Idaho on
August 31, 2010. The proposed agreement would amend a May 9,
2002, consent decree between Simplot and EPA over cleanup of
pollution from Simplot’s JRS Don plant, which makes fertilizer.
The Don plant began operations in the 1940s and covers a 1,025-
acre section of the Eastern Michaud Flats Superfund site. The rest
of the Eastern Michaud Flats site is occupied by FMC Corpora-
tion, which operated a separate phosphate plant there from the
1940s to 2001. The Simplot facility is the largest known source of
phosphorus in the Portneuf River. The amended agreement is ex-
pected to reduce loading of phosphorus to the Portneuf River and
to better protect local groundwater. See http://yosemite.epa.gov/
R10/cleanup.nsf/sites/emichaud.

NEW  M ERCURY RULE FOR IDAHO ADOPTED BY BOARD

On October 7, 2010, the Idaho Board of Environmental Qual-
ity adopted a new rule to limit mercury emissions from indus-
trial plants in Idaho. See http://www.deq.idaho.gov/rules/air/58_
0101_0904_pending.pdf. The rulemaking was initiated by the Idaho
Conservation League and by P4 Production, LLC (P4), a Monsanto
entity which operates a phosphate processing facility near Soda
Springs. The P4 facility is by far Idaho’s largest source of mer-
cury emissions, releasing hundreds of pounds of mercury into the
air each year. The Idaho Department of Health and Welfare has
issued 19 mercury-related fish consumption advisories. The pro-
posed rule now goes to the Idaho Legislature for final approval.
See http://www.deq.idaho.gov/rules/air/58_0101_0904_proposed_
rule.pdf. If the rule is approved during the 2011 legislative session,
which begins on January 10, or if the 2011 legislative session ends
without any action on the rule, the rule will become final.
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EPA’S NEW  AIR RULES FOR CEM ENT PLANTS W ILL CUT

M ERCURY POLLUTION IN IDAHO

On August 9, 2010, EPA issued final regulations limiting the
release of mercury and other toxic air pollutants from cement
manufacturing plants. See http://www.epa.gov/ttn/oarpg/t1/fr_
notices/portland_cement_fr_080910.pdf. The regulations will cut
mercury, total hydrocarbons, particulate matter, acid gases, sulfur
dioxide, and nitrogen oxides from the cement manufacturing in-
dustry when they take effect in 2013. The regulations will impact
one of the largest mercury emitters in the nation, the Ash Grove
Cement Company plant in Durkee, Oregon, less than 25 miles up-
wind of the Idaho border. EPA estimated that the new rules will
avoid up to 2,500 premature deaths per year and that the benefits
from cutting this air pollution could be in the range of $18 billion
per year.

ENVIRONM ENTAL GROUP FILES SUIT TO STOP LOGGING

AND PRESCRIBED BURNS

On October 6, 2010, Alliance for the Wild Rockies, an envi-
ronmental group based in Montana, filed suit in the U.S. District
Court for the District of Idaho seeking to halt a U.S. Forest Ser-
vice project that calls for logging and prescribed burns in the Idaho
Panhandle National Forest. See Alliance for the Wild Rockies v.

McNair, No. 2:10-cv-00504-EJL (D. Idaho filed Oct. 6, 2010).
The complaint alleges that the Forest Service’s May 10, 2010,
fuels-reduction plan for 29,380 acres of the Idaho Panhandle Na-
tional Forest violates the National Environmental Policy Act, the
National Forest Management Act, the Endangered Species Act,
and the Administrative Procedure Act. The complaint also alleges
that threatened and endangered species including grizzly bears,
gray wolves, Canada lynx, woodland caribou, and bull trout would
be displaced and their habitats harmed if the Forest Service proj-
ect were to go forward. See Complaint, available at http://www.
courthousenews.com/2010/10/08/IdahoLogs.pdf.

IDEQ  RELEASES NEW  POLLUTANT TRADING GUIDANCE

On July 12, 2010, the Idaho Department of Environmental
Quality (IDEQ) released an updated guidance document for water
pollutant trading in Idaho. Available at http://www.deq.idaho.gov/
water/prog_issues/surface_water/pollutant_trading/water_quality
_pollutant_trading_guidance_0710.pdf. The Clean Water Act allows
a discharger to satisfy its obligations by trading the right to dis-
charge water pollutants with another discharger. The 55-page IDEQ
document differs from its 2004 version by giving new information
on the nine essential elements of a trade, nine trading policies,
trading components, and reporting and recordkeeping requirements.
There are more tools to address difficult water quality problems,
such as the guidance’s clarification of trading (e.g., essential ele-
ments, policies, components, and reporting), bubble permits (e.g.,
provisions for aggregating wasteload allocations between facili-
ties), and offsets (e.g., trading when there is no Total Maximum
Daily Load in place).

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

KANSAS SUPREM E COURT REJECTS BRIGHT-LINE TESTS FOR

WHETHER WELL IS “CAPABLE”  OF PRODUCING IN PAYING

QUANTITIES UNDER SHUT-IN ROYALTY CLAUSE

In the consolidated case Levin v. Maw Oil & Gas, LLC, 234
P.3d 805 (Kan. 2010), Maw drilled coalbed methane wells but
apparently had not yet commenced dewatering operations, which
were necessary before gas could be produced from the wells. See

Levin v. Maw Oil & Gas, LLC, 07 cv 166 (D. Ct. Miami County,
Kan. 2007) (unpublished). The habendum clauses provided that
the leases could be perpetuated by “dewatering operations.” Maw
timely tendered shut-in royalty, but lessors and the lessors’ top
lessee brought suit asserting that the wells at issue were not ca-
pable of producing gas in paying quantities and therefore could
not be relied upon to extend the leases. The shut-in royalty clause
interpreted by the court provides:

4. If, at any time, while there is a gas well or wells
on the above land . . . , and such well or wells are shut
in, and if this lease is not continued in force by some
other provisions hereof or if a well has been completed
and dewatering operations have commenced, then it shall,
nevertheless, continue in force as long as said well or
wells are shut in and it shall be considered that gas is
being produced from the leased premises in paying quan-
tities within the meaning of this lease by the LESSEE
paying or tendering to LESSOR annually, in advance a
substitute or shut-in gas royalty. . . .”

Levin, 234 P.3d at 810.

The court concluded that in order for a lessee to rely upon the
shut-in clause it must have a gas well that is shut in. There was no
dispute that gas wells existed on the leases. The issue was whether
each gas well was also a shut-in well. Noting that the leases were
silent as to when a well qualifies for shut-in status, the court looked
to caselaw for guidance on the issue and concluded:

[A] well generally qualifies as shut-in under Kansas law
when it is physically complete and capable of producing
in paying quantities, even if it has not actually produced
in paying quantities in the past. The fact that it has not
yet been connected to a pipeline does not necessarily
make it incomplete or prevent it from being accurately
described as shut-in.

Id. at 819.

[W]e decline . . . to adopt a rigid legal definition of shut-
in entirely dependent upon whether dewatering has begun
or upon whether equipment or repairs are still needed. . . .
[F]actors to be considered by the factfinder in determin-
ing whether a well is physically complete and capable of
producing in paying quantities, i.e., shut-in, are those
that affect the properties and potential of the well itself,
rather than the likely success of any processing or trans-
port of product that remains to be attempted or accom-
plished.
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Id. Perhaps most importantly, the court held: “[T]he question of
whether the wells at issue in this consolidated case qualified as
shut-in, defined as it must be when the leases are silent purely by
our synthesis from case law, is one of fact.” Id. at 820. The court
stated: “The question to be answered by the trier of fact is whether
the subject wells were physically complete and capable of produc-
ing in paying quantities.” Id. The court remanded the case to the
trial court for “discovery and the development of expert testi-
mony” that will assist in addressing the qualitative inquiry of
whether the wells were properly shut in under the shut-in royalty
clause. Id.

The court declined to follow authority from Texas that suggests
the well must be ready to produce at the flip of a switch in order
to be considered “capable” of producing. Id. at 819. Instead the
court took a much more pragmatic and fair approach that examined
the surrounding circumstances to determine if the gas well could,
in due course, be produced at a profit. Although not articulated in
the court’s opinion, the underlying equities change when the lessee
has made the ultimate commitment under the lease by drilling a
well. In such situations the real inquiry should not be “capability”
to produce but whether the lessee is relying upon the shut-in clause
as a sham to hold acreage with a hole in the ground.

This is particularly appropriate when the well is drilled for
coalbed methane development. When dealing with a conventional
gas well, once drilled and tested the well will either be abandoned
or completed and produced. With coalbed methane wells the deci-
sion to drill into the targeted coal seam also includes the commit-
ment to complete the well because it must be dewatered before its
productive capacity for gas can be known. Often the actual de-
watering of the well will not begin until the area well pattern is
established by drilling several wells and a dewatering pipeline
loop is constructed connecting all the wells in an area. Typically
a gas-gathering pipeline loop will also be constructed in conjunc-
tion with the dewatering facilities. Prudent coalbed methane de-
velopment dictates the use of a dewatering and gathering loop
connecting several wells to obtain the best physics to efficiently
and effectively remove water, and ultimately gas, from the coal
seams.

These sorts of facts must be considered when determining
whether the lessee is properly exercising its rights under the shut-
in royalty clause. “Capability” in this situation is judicial gloss for
a demonstrable good-faith belief that the well will produce in
paying quantities when it is ultimately placed into production. The
court does not explicitly adopt this analysis, but it appears to be
heading in that direction.

The other major contribution made by the court in this case
is the abandonment of what most commentators believed was bad
law made by the Kansas Supreme Court in Tucker v. Hugoton

Energy Corp., 855 P.2d 929 (Kan. 1993). In Tucker the court held
that a broadly worded shut-in royalty clause would not allow a
lessee to shut in a gas well unless there was “no” market for the
gas. The Tucker court indicated that if any sort of limited market
was available, the lessee had an obligation to sell the gas and could
not, in good faith, prudently withhold the gas from market in an
effort to obtain a better deal for itself and the lessor. The Levin

court backed away from Tucker, noting:

Although Tucker asserts that the total absence of
a market for natural gas is a prerequisite to classify a
well as shut-in and thus bring into play a shut-in royalty
clause, this assertion appears to arise out of an overin-
terpretation of Pray [v. Premier Petroleum, Inc., 622 P.2d
255 (Kan. 1983)] and insufficient attention to the subject
lessees’ language. . . . In other words, Pray did not make
the absence of a market a part of Kansas’ definition of
“shut-in.”

Levin, 234 P.3d at 818.

This seems to be a nice way of saying the prior court in Tucker

got it wrong, and the Levin court makes it right.

SERIES OF CASES EXPLORE SIGNIFICANCE OF COVENANT

VERSUS CONDITION LANGUAGE IN OIL AND GAS LEASES

The Kansas Court of Appeals examined the effect of a failure
to timely pay shut-in royalty using a covenant versus condition
analysis. In Welsch v. Trivestco Energy Co., 221 P.3d 609 (Kan.
Ct. App. 2009), the shut-in royalty clause stated the lessee “may
pay” the shut-in payment amount and provided the lease would be
extended during the secondary term “if such payments or tenders
are made . . . .” Id. at 612. The court held that since payment was
not required, the clause “created a special limitation on the lease,”
and therefore a failure to pay meant the clause did not provide a
substitute for the required production under the habendum clause.
Id. at 616. In contrast, the same court in Daniels v. Quest Cherokee,

L.L.C., No. 100,576, 2009 WL 5062371 (Kan. Ct. App. Dec. 18,
2009) (unreported), held that a shut-in clause requiring that lessee
“shall pay or tender” created a covenant such that a failure to pay
imposed an obligation to pay but did not terminate the lease. Id.
at *3–*4.

The court also considered whether an obligation to drill three
wells and place them into production within stated time frames
created a covenant or a condition. In Beachner v. SEK Energy,

L.L.C., No. 102,061, 2010 WL 1610432 (Kan. Ct. App. Apr. 15,
2010) (unreported), the court held that the language created a
covenant so that a failure to comply resulted in a breach of the
agreement but did not cause it to terminate. In Palmer v. Bill

Gallagher Enterprises, L.L.C., No. 102,150, 2010 WL 3719054
(Kan. Ct. App. Sept. 24, 2010), the court held that a minimum
royalty clause was not intended to extend the lease but rather to
ensure a minimum amount of royalty revenue on an annual basis
while the lease was otherwise held by production. Therefore, timely
payment of the minimum royalty would not constitute “produc-
tion” required by the habendum clause.

KANSAS COURTS CONTINUE TO STRUGGLE W ITH GAS

STORAGE ISSUES

For over a decade gas storage operators and surrounding land-
owners and oil and gas developers have been litigating to establish
their respective rights when gas allegedly migrates from within a
gas storage facility into surrounding lands. Landowners have sought
compensation for the presence of stored gas beneath their lands
while other landowners’ oil and gas lessees have sought to con-
tinue operating their gas wells in areas around the periphery of a
storage facility. The focus of the litigation has been on Kan. Stat.
Ann. § 55-1210, passed in 1993 in part to change the rule estab-
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lished in Anderson v. Beech Aircraft Corp., 699 P.2d 1023 (Kan.
1985), which applied the rule of capture to gas that migrated to
lands not subject to the injector’s storage rights. Kan. Stat. Ann.
§ 55-1210(c)(1) addresses the Anderson capture rule by allowing
the injector to avoid the rule of capture if it is able to establish “by
a preponderance of the evidence that such gas was originally in-
jected into the underground storage.” In Northern Natural Gas

Co. v. Martin, Pringle, Oliver, Wallace & Bauer, L.L.P., 217 P.3d
966 (Kan. 2009), the court held that the statute did not apply to
gas that migrated outside the authorized storage area prior to July 1,
1993, the effective date of Kan. Stat. Ann. § 55-1210.

What remains to be seen is the effect the Northern Natural

ruling will have on the valuation of property taken in condem-
nation proceedings. Will the landowner get credit for the gas in
place, including migrated gas, as of July 1, 1993? Although this
presents interesting proof problems, it also raises issues regarding
the court’s holding in Union Gas System, Inc. v. Carnahan, 774
P.2d 962 (Kan. 1989), which took much of the bite out of the
Anderson capture rule by holding that, under gas storage condem-
nation statutes passed in 1951, the adjacent landowner and its oil
and gas lessee can only be compensated for “native gas” beneath
the land. Id. at 968. Regardless of the limited retroactive effect of
Kan. Stat. Ann. § 55-1210, the 1951 statutes seem to expressly ad-
dress valuation when the issue is condemnation. Northern Natural
has commenced proceedings before the Federal Energy Regula-
tory Commission (FERC) to expand its gas storage facilities
to  encompass the area in dispute; condemnation will most likely
follow.

SURFACE OW NER HAS AUTHORITY TO GRANT PERM ISSION

TO CONDUCT SALTW ATER DISPOSAL W ITHOUT CONSENT OF

M INERAL INTEREST OW NER

In Dick Properties, LLC v. Paul H. Bowman Trust, 221 P.3d
618 (Kan. Ct. App. 2010), the court reviews a deed that it charac-
terized as reserving to Dick Properties “all mineral interests in the
land” with the balance of rights conveyed to Leland Schonthaler.
At the time of the conveyance the Bowman Trust held an oil and
gas lease covering the land. After failed attempts to negotiate a new
saltwater disposal agreement with Dick Properties, the Bowman
Trust contracted solely with Schonthaler for the right to dispose
of on- and off-lease produced water in a disposal well on the land
at issue. The parties stipulated that disposal of salt water in the
Granite Wash formation would not interfere with oil and gas oper-
ations on the land. The court concluded Bowman Trust need not
contract with Dick Properties, stating:

We do not think Dick Properties retains sufficient
interest in this real estate that would require it to be a
party to a saltwater disposal lease. By deed, Dick Prop-
erties conveyed all rights to the real estate to Schonthaler
but excepted all “[e]asements, rights of way, mineral res-
ervations, oil and gas leases, and restrictions of record.”
In our view, what Dick Properties reserved was simply
the mineral interests to the real estate.

Id. at 621.

The court failed to focus on the critical deed language. The
language the court cites is actually an exception to the general
warranty contained in the deed, not an exception to the grant. It

is unclear how the court found a reservation of all the mineral
rights in the warranty exception cited in its opinion. Indeed, the
operative deed language was never stated in the opinion. In the
deed, a copy of which was obtained from counsel, the granting
language provides: “Dick Properties, LLC (hereinafter Grantor)
CONVEYS AND WARRANTS TO: Leland Schonthaler (here-
inafer Grantee) all of the following described REAL ESTATE in
Rooks County, Kansas, to-wit: SURFACE RIGHTS ONLY in
and to: [legal description] for and in consideration of Ten and other
dollars.” This is followed by a habendum and warranty clause that
is followed by: “EXCEPT AND SUBJECT TO: Easements, rights
of way, mineral reservations, oil and gas leases, and restrictions
of record.”

The important thing to note is that Schonthaler was conveyed
the “surface rights only” in the land subject to the preexisting bur-
den created by the Bowman Trust oil and gas lease. Although the
court focused on the wrong deed language, its analysis assumed
Dick Properties reserved all the mineral rights in the property.
Therefore, the court’s holding arguably is the same as though it
had focused on the “surface rights only” language, assuming Dick
Properties retained “all” the mineral rights.

The court missed the opportunity to explore the contours
of a “surface rights only” conveyance. Assuming the conveyance
expressly reserved “all the minerals” to Dick Properties, under
Kansas law there would still be issues whether Dick Properties
really retained “all” the minerals. See David E. Pierce, “Toward
a Functional Mineral Jurisprudence for Kansas,” 27 Washburn L.

J. 223 (1988) (addressing the scope of an “all minerals” convey-
ance in Kansas). For example, Dick Properties would not neces-
sarily retain unspecified minerals that require significant destruc-
tion of the surface for their economical mining, such as limestone.
Should the same analysis be applied under a “surface rights only”
conveyance? In that situation, would Dick Properties retain “all”
the minerals? If so, it would also have the right to make reason-
able use of the surface to use its retained minerals. In that sit-
uation, would Dick Properties own the rock structure (minerals)
comprising the Granite Wash formation where the salt water was
disposed?

Although the court focused on whether injection into the
Granite W ash formation would interfere with existing oil and
gas operations, what about all the other “minerals” owned by Dick
Properties? To resolve the issue, the court must address who has
rights to the Granite Wash formation without regard to whether
saltwater injection would interfere with other minerals in the land,
such as oil and gas. Who owns the right to drill into the Granite
Wash formation and place salt water into the formation? Who
owns the right to drill through all the other mineral formations to
get to the Granite Wash formation? These questions remain un-
answered and arguably needed to be answered to properly resolve
this case.

COURT OF APPEALS AFFIRM S CLASS CERTIFICATION ORDER

WHILE CONFIRM ING THAT OIL AND GAS LEASES INCLUDE

AN IM PLIED COVENANT TO M ARKET

Reviewing the district court’s certification of a class action
asserting underpayment of royalty, the appellate court in Farrar

v. Mobil Oil Corp., 234 P.3d 19 (Kan. Ct. App. 2010), considered
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two arguments that would make the class action unmanage-
able and an inappropriate vehicle for determining whether Mobil
breached 2,000 leases with more than 5,000 lessors. First, Mobil
argued that after applying choice-of-law principles to the oil and
gas leases the court would have to consider the laws of many states
when defining the parties’ obligations. For example, if the lease
contract was entered into in Vermont, Vermont law would apply
to the oil and gas lease covering Kansas lands. Obviously unim-
pressed with this argument, which the court labels “disingenuous,”
the court concluded the appropriate choice-of-law principle is the
place where the property is located (Kansas), not the place of con-
tracting (where the “last act” occurred to give rise to the contract).
Id. at 27-28.

Mobil’s second argument, as characterized by the court, would
require the court to engage in an individualized inquiry as to wheth-
er the parties to each lease had the “specific intent to include an
implied covenant” to market oil and gas in the lease. Id. at 29 (ci-
tation omitted). The court goes further and suggests that Mobil
would have the court require proof that including an implied cov-
enant to market was “within the subjective intent of the parties at
the times the leases were entered into.” Id. at 30. The court re-
jected its characterization of Mobil’s argument, stating: “There
seems to be no dispute that Kansas has long recognized the duty
of the lessee under an oil and gas lease not only to explore for and
develop oil and gas production but to use reasonable diligence in
finding a market for the product.” Id. at 29. But the court also
noted: “Under Kansas law, an implied covenant can only be de-
feated by express language showing a contrary intent.” Id. (cita-
tion omitted). The court concluded its analysis by stating:

We align our court with those of Louisiana, North
Dakota, and Oklahoma in holding that in a purported class
action claiming improper calculation of royalties, there

is no need to examine individual lease formation and the

intent of the parties thereto for purposes of determining
predominance of common issues of manageability in cer-
tification proceedings where there has been shown a sys-

temic common course of conduct by an oil and gas lessee

in calculating royalties payable.

Id. at 31 (emphasis added).

First, a disclaimer regarding the following comments: This
reporter has worked with many producers, as an attorney con-
sultant and as an expert witness, promoting the not-too-radical
concept that before a party can be held liable for breach of a con-
tract, the terms of the contract must be reviewed, analyzed, and
applied to the facts. These basic contract rights should not be ne-
gated merely because a plaintiff desires to pursue a class action.
If this case is interpreted as preventing a court from considering
the express terms of proposed class member contracts as part of
the rigorous analysis to determine whether class certification is
proper, this reporter sees no way the opinion can stand.

The court was reluctant to address, and did not address, to
what extent a court can or must consider the express terms of the
various oil and gas leases in determining whether to exercise its
discretion to grant or deny class action treatment. Instead the court
focused on subjective intent and the use of extrinsic evidence. The
court simply stated an extreme version of an argument and then
rejected it, without ever confronting the real issue. The real issue

was: Just because a lessee may use the same calculation to pay
royalty to many royalty owners under many different lease con-
tracts, does that mean all those contracts can be ignored, and the
class representative’s contract can be solely relied upon, when all
members of the class assert their contracts have been breached
and that they are entitled to damages? It defies fundamental fairness
to let counsel pick a representative contract, file suit on behalf of
others who have different contracts, allege breach of an implied
covenant to market, and then effectively negate the terms of thou-
sands of contracts that get lumped into the class.

Each of the cases the court cites in support of its implied
covenant analysis preface the implied covenant’s existence upon
a review of the express terms of the lease. The court itself sum-
marizes the law, stating: “Under Kansas law, an implied covenant
can only be defeated by express language showing a contrary in-
tent.” Id. at 29. This is another way of saying the express terms of
the oil and gas lease must be examined to determine what the lease
says about the issue. This is particularly important in cases where
the plaintiffs argue that the lease language stating royalty is due
on the “market value of the gas at the well,” id. at 27, should be
ignored, when they are asserting that, through the magic of the im-
plied covenant to market, the lease really means “market value of
the gas not at the well but at an interstate pipeline after it has been
moved long distances.” Shouldn’t the express “at the well” language
of the lease be considered when someone is asserting an implied
covenant that will, in effect, destroy the express at-the-well lan-
guage? This is particularly critical in Kansas, where the Kansas
Supreme Court has relied on “at the well” language to decide the
sorts of location issues raised by the Farrar litigation.

The court uses the term “implied covenant to market” as
though the parties before it are in agreement as to its meaning and
effect. Id. at 28. That is what the lawsuit is about: Can the implied
covenant to market be used to negate express lease language, and
does the implied covenant to market require marketing downstream
of the wellhead without regard for what the lease says?

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

—  R E P O R T E R  —

LOUISIANA SUPREM E COURT FINDS OILFIELD LEGACY CASE

TORT CLAIM S, INCLUDING PUNITIVE DAM AGES CLAIM S, ARE

PRESCRIBED , AND DECLINES TO REQUIRE RESTORATION TO

ORIGINAL PRE-LEASE CONDITION

In a 4-3 decision (with one judge in the majority sitting ad

hoc for the Chief Justice), the Louisiana Supreme Court handed
down its decision in Marin v. Exxon Mobil Corp., Nos. 2009-C-
2368, 2009-C-2371, 2010 WL 4074948 (La. Oct. 19, 2010). Marin

is a decision much anticipated by those in Louisiana who are in-
volved in the growing number of “legacy” lawsuits alleging oil-
field contamination from decades of exploration and production
activity. Marin analyzed when a landowner’s tort claims (which
are the sole basis for an award of punitive damages in Louisiana)
are prescribed (a concept similar to common law jurisdictions’
statutes of limitation). In so doing, Marin reversed an approxi-
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mately $21 million punitive damages award against Exxon Mobil
Corporation (Exxon). Id. at *22. Marin also addressed the scope
of plaintiffs’ breach of contract and Louisiana Mineral Code claims,
affirming an award of approximately $21 million for soil exca-
vation, groundwater management during excavation, and canal
contamination. In affirming the award of compensatory damages,
the court concluded that defendants were only liable for amounts
sufficient to restore the property to regulatory standards under
Statewide Order 29-B, and not the property’s original pre-lease
condition. Id. at *16. The court also rejected plaintiffs’ claims for
nearly $200 million in groundwater restoration damages. These
issues are addressed in turn below.

(A) Prescription of Tort Claims, Including Punitive Damages.

Marin first observed the basic rule that torts, or “ ‘[d]elictual ac-
tions[,] are subject to a liberative prescription of one year’ and for
damage caused to immovable property, ‘the one year prescription
commences to run from the day the owner of the immovable ac-
quired, or should have acquired, knowledge of the damage.’ ” Id.

at *6 (quoting La. Civ. Code Ann. arts. 3492 & 3493). However,
there are four factual scenarios in which the doctrine of contra non

valentem prevents the running of prescription:

(1) where there was some legal cause which prevented
the courts or their officers from taking cognizance
of or acting on the plaintiff’s action;

(2) where there was some condition coupled with the
contract or connected with the proceedings which
prevented the creditor from suing or acting;

(3) where the debtor himself has done some act effec-
tually to prevent the creditor from availing himself
of this cause of action; or

(4) where the cause of action is neither known or rea-
sonably knowable by the plaintiff even though
plaintiff’s ignorance is not induced by the defen-
dant.

Id. (citation omitted).

The court first addressed the fourth exception, known as the
“discovery rule.” The discovery rule is also encompassed in the
prescriptive period prescribed by Louisiana Civil Code art. 3493,
“as both essentially suspend prescription until the plaintiff knew,
or reasonably should have known of the damage.” Marin, 2010
WL 4074948, at *6.

In Marin, the lower courts concluded that the landowners’ tort
claims had not prescribed because, although the landowners had
some knowledge of the problems, “prescription did not begin to
run until they ‘gained knowledge of the nature and extent of the
damages as set forth in the initial report of their expert, Greg
Miller.’ ” Id. The trial court had also found that “ ‘prescription does
not begin to run until the plaintiffs had full knowledge of the ex-
tent of the damage,’ as reported by Mr. Miller.” Id. The Louisiana
Supreme Court reversed the lower courts, stating that they “inter-
preted the fourth category of contra non valentem too broadly,”
and that it applies only in “exceptional circumstances.” Id. at *7
(citations omitted).

When this jurisprudential doctrine was first recognized,
“we specifically clarified that ‘[t]his principle will not ex-
empt the plaintiff’s claim from the running of prescrip-

tion if his ignorance is attributable to his own wilfulness
or neglect; that is, a plaintiff will be deemed to know what
he could by reasonable diligence have learned.’ ”

Id. (citations omitted).

“Specifically regarding property damage claims, knowledge
sufficient to start the running of prescription ‘is the acquisition of
sufficient information, which, if pursued, will lead to the true con-
dition of things.’ This date has been found to be the date the damage
becomes apparent.” Id. (citations omitted). “[T]he ultimate issue
in determining whether a plaintiff had constructive knowledge
sufficient to commence a prescriptive period is the reasonableness
of the plaintiff’s action or inaction in light of his education, in-
telligence, and the nature of defendant’s conduct.” Id. (citation
omitted). In other words, the question is whether a plaintiff’s knowl-
edge of facts “constitutes ‘the acquisition of sufficient informa-
tion, which, if pursued, will lead to the true condition of things.’ ”
Id. at *10 (citation omitted).

The court specifically characterized the discovery rule inquiry
in the context of an oilfield legacy case as whether “knowledge of
[certain] facts [should] have put the plaintiffs on notice that further
inquiry and investigation was necessary, and would further inquiry
have led to knowledge that land was contaminated with oilfield
wastes.” Id. “[T]he question is whether plaintiffs should have hired
an expert, or taken the soil and/or groundwater to a laboratory for
testing, based on the knowledge they had . . . or whether it was
reasonable to wait . . . to do so.” Id. “[P]rescription runs from the
date a person ‘first suffers actual and appreciable damages, even
though he may thereafter come to a more precise realization of the
damages he has incurred or incur further damage as a result of the
completed tortious act.’ ” Id. (quoting Harvey v. Dixie Graphics,

Inc., 593 So. 2d 351, 354 (La. 1992)).

In Marin, the plaintiffs knew that sugarcane would not grow
properly in the pit areas on their property and had made demand
on Exxon to clean and close the pits so that they could grow sugar-
cane. Id. at *11. However, they waited eight years to file suit
against Exxon. Id. “Even though the damage they discovered later
was more extensive, the sugarcane damage was an outward sign
of ‘actual and appreciable damage,’ and was sufficient informa-
tion to excite attention and put plaintiffs on guard and call for
inquiry.” Id. The court also noted that the plaintiffs’ lawsuit was
based upon the same information they had access to several years
before they filed suit. Id. “Had [the plaintiffs] hired an expert at
that time, they would have learned [the] extent of the contamina-
tion, just as they learned in 2003.” Id. “The fact that it may take
an expert to determine the extent of damage in an oilfield con-
tamination case does not prolong the prescriptive period until an
expert is actually hired and has performed his testing.” Id. Ac-
cordingly, the delay by the Marin plaintiffs in filing suit was
unreasonable. Id.

After addressing the discovery rule, the court analyzed the
third exception to liberative prescription, rejecting the plaintiffs’
argument that Exxon prevented plaintiffs from availing them-
selves of their causes of action by concealment and misrepresen-
tation. Id. at *12. The court observed that, “[w]hile Exxon misled
plaintiffs by not disclosing the extent of the contamination when
they learned of it, they certainly did nothing to prevent plaintiffs
from investigating the cause of the sugarcane loss,” and it was
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“unreasonable for plaintiffs to wait 12 years thinking that Exxon
was going to come back and fix any damage on those particular
pits.” Id.

The court also addressed plaintiffs’ argument that Exxon’s
conduct was a continuing tort upon which prescription does not
begin to run until the pollution is removed from the property. Id.

at *13-14. The court was not persuaded by testimony that the pol-
lution will continue to migrate. Id. “Simply because the contam-
inants may have continued to dissolve into, or move with, the
groundwater with the passage of time does not turn this into a con-
tinuing tort.” Id. at *14. Rather, when the pits were closed, Exxon’s
conduct ceased. “Any continued dissolution into the groundwater
is the continuation of the harm caused by the previous, but ter-
minated conduct, and falls under the category of ‘progressively
worsening damages,’ not damage-causing conduct.” Id.

Plaintiffs were not entitled to an award of punitive damages
under former Louisiana Civil Code art. 2315.3 because their tort
claims had prescribed. Marin, 2010 WL 4074948, at *16. [Editor’s
Note: Article 2315.3 was effective from its enactment in 1984
until its repeal effective April 16, 1996. To recover punitive dam-
ages under former Article 2315.3, a plaintiff must show that the
defendant had actual possession or control of the hazardous or
toxic substance that caused injury, and then handled or otherwise
dealt with that substance at some time prior to the injury-causing
event. Ross v. Conoco, Inc., 828 So. 2d 546, 556 (La. 2002).]

(B) Plaintiffs’ Contract and Mineral Code Claims. Having
dismissed plaintiffs’ tort claims, the court analyzed whether any
of plaintiffs’ contract claims were premature or had prescribed.
Marin, 2010 WL 4074948, at *15. First, the court noted that a
landowner is not under an obligation to wait until lease termina-
tion to sue a lessee for damage to his property. Id. at *16. How-
ever, where a mineral lease has terminated, a breach of contract
action is subject to a prescriptive period of 10 years. Id. Ac-
cordingly, in this case, breach of contract claims under two active
leases were upheld, while claims under a terminated lease were
prescribed.

The court next considered plaintiffs’ argument that an ap-
proximately $21 million award of compensatory damages was
insufficient because it was based upon the cost to restore the
property to regulatory standards under Statewide Order 29-B and
not the property’s original condition. Id. at *16. Plaintiffs argued
that the applicable leases expressly required such restoration, and
that restoration to original condition was required under Terrebonne

Parish School Board v. Castex Energy, Inc., 893 So. 2d 789 (La.
1995). The court rejected these arguments.

First, the court found that the applicable mineral lease was
silent as to the type of restoration required, and the applicable sur-
face lease only required that the lessee would, upon termination
of the surface lease, “reasonably restore the premises as nearly as
possible to their present condition [in 1994],” and not the pre-
1941 lease condition. Marin, 2010 WL 4074948, at *18 (quoting
Corbello v. Iowa Production, 850 So. 2d 686, 94 (La. 2002)).
Noting that “[c]ontracts have the effect of law for the parties” and
that “[i]nterpretation of a contract is the determination of the com-
mon intent of the parties,” the court held that none of the appli-
cable leases required restoration to the original pre-lease condi-
tion of the property. Id. at *18 (citations omitted).

Second, the court rejected the argument that Castex requires
restoration beyond the standards established by Statewide Order
29-B. Statewide Order 29-B was amended by the Louisiana De-
partment of Natural Resources (DNR) in 1986 to require the
registration and closure of existing unlined oilfield pits. Id. at *2.
Statewide Order 29-B also requires remediation of oilfield pol-
lution to certain standards. Id. The court held that “the duty to
remediate oilfield contamination exists under the prudent operator
standard” under both Castex and the Louisiana Civil Code. Id. at
*19. “However, that does not necessarily mean that the lessee has
a duty to restore the land to its pre-lease condition, particularly
where, . . . subsurface contamination is not overt and cannot be
considered ‘wear and tear.’ ” Id. Instead, “Exxon’s additional res-
toration duty is the duty to correct the contamination. The lower
courts both correctly recognized this point and held that reme-
diation to 29B standards satisfied the Castex requirements.” Id.

Finally, the court rejected plaintiffs’ claims for $199,129,592
to restore groundwater to original condition and plaintiffs’ alter-
native claims for $124,716,219 to restore groundwater to regula-
tory compliance. Plaintiffs argued that Exxon had contaminated
a Class II aquifer, and as such the Groundwater Act, La. Rev. Stat.
Ann. § 30:2015.1, applies. The court accepted the testimony of
the defendants’ expert that the aquifer was a Class III aquifer. The
plaintiffs argued that, even if the aquifer is a Class III aquifer,
Castex requires restoration to original condition. Marin, 2010 WL
4074948, at *20. The court rejected both of these arguments,
holding that the trial court’s finding that the aquifer was a Class
III aquifer was not manifestly erroneous, and further that “plain-
tiffs failed to prove the necessary remediation to be performed on
a Class III aquifer or the costs of such remediation.” Id. The court
stated:

In our view, it seems illogical to award the landowner
money to remediate unusable groundwater, with no over-
sight by the DNR, when the statute enacted to classify
and protect groundwater does not require a cleanup. Fur-
ther, it is unclear from the record what additional damage
this contaminated groundwater caused, beyond what was
caused by the contaminated soil.

Id. at *21.

LESSOR’S LAW SUIT AGAINST LESSEE FOR BREACH OF

M INERAL LEASE DISM ISSED AS PREM ATURE

In Lucky v. Encana Oil & Gas (USA), Inc., No. 45, 413-CA,
2010 WL 3156818 (La. Ct. App. 2d Cir. Aug. 11, 2010), the Lou-
isiana Second Circuit affirmed a district court’s ruling granting
a lessee’s exception of prematurity and dismissing the lessor’s
lawsuit. The lessor sued its lessee, Fite Oil & Gas, Inc. (Fite),
for dissolution of mineral leases, asserting that Fite had breached
various provisions of leases restricting access to a particular road,
requiring fencing around wells, and maintaining a bridge in rea-
sonable condition. Id. at *1. The leases contained the following
provision requiring written notice of a breach and a 60-day period
for a lessee to comply:

[I]n the event Lessor considers that operations are not
being conducted in compliance with this contract, Lessee

shall be notified in writing of the facts relied upon as
constituting a breach and Lessee shall have sixty (60) days
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after receipt of such notice to comply with the obliga-
tions imposed by virtue of this instrument.

Id. at *2.

Here, the lessor sent written notice to Fite’s assignee, Encana
Oil & Gas (USA), Inc. (Encana), which notice Encana forwarded
to Fite. The lessor also sent written notice to Fite, but that notice
was within 60 days of filing suit. Id. The court held that the “letter
to Encana was not sufficient notice pursuant to the leases, even
if Encana subsequently forwarded the letter to Fite, because the
lease provision clearly envisions notice provided by the “Lessor’
. . . to the ‘Lessee’. . .” Id. at *2. The court also held that the letter
to Fite was not sufficient notice because it “was inside the sixty
day window created by the leases.” Id. The court declined to treat
the 60-day written notice provision as an unenforceable “techni-
cality,” but rather observed that the leases “created a legal rela-
tionship with contractual duties between the parties. . . .” Id.

Lucky is significant because the notice provision at issue in
Lucky is commonly found in Louisiana mineral leases, and be-
cause the Louisiana Supreme Court has held that written notice
often is not required under Louisiana Mineral Code art. 136. See

Broussard v. Hilcorp Energy Co., 24 So. 3d 813 (La. 2009). Lucky

explained that, had the leases failed to contain the written notice
provision, “Broussard would be controlling and Article 136 of the
Mineral Code would dictate.” Lucky, 2010 WL 3156818, at *3.
Thus, Lucky recognizes that parties to a mineral lease may con-
tractually alter or expand the notice provision of Louisiana Mineral
Code art. 136.

M INERAL LEASE IS NOT RESCINDED EVEN THOUGH LESSOR

WAS UNAW ARE OF EXISTENCE OF HAYNESVILLE SHALE

BELOW  PROPERTY

In Cascio v. Twin Cities Development, LLC, No. 45,634-CA,
2010 WL 3666323 (La. Ct. App. 2d Cir. Sept. 22, 2010), a lessor
sought rescission of a mineral lease, claiming that, when the land
was leased, it was unaware the Haynesville Shale existed below
its property. Id. at *1. The district court granted a partial summary
judgment in favor of the defendant, Twin Cities Development, an
undisclosed agent for Chesapeake Louisiana, L.P. Id.

Under Louisiana law, consent to a contract may be vitiated
by error. La. Civ. Code art. 1948. Here, the lessor argued that the
lease “should be rescinded based on error regarding the object of
the contract or a substantial quality thereof.” Cascio, 2010 WL
3666323, at *2. In other words, the lessor argued it was unaware
of the exceptional quality of the land as being situated above the
Haynesville Shale. Id. The court rejected this argument, observing
that “both the plaintiffs and the defendants could speculate as to
the existence and value of minerals found on the . . . property.” Id.
at *3. Moreover, it should have been apparent to the lessor that
the lessee “entered into such a lease agreement in order to explore
for and hopefully discover and produce oil, gas, and minerals from
that land.” Id. The court also reasoned that “a claim of error . . .
regarding the value of a mineral lease is synonymous with a claim
of lesion beyond moiety,” and that mineral leases are not subject
to rescission on that basis. Id. at *4 (citing La. Rev. Stat. Ann.
§ 31:17). The court noted that the U.S. District Court for the
Western District of Louisiana reached a similar holding in a case
involving similar facts. Id. at *3-4 (citing Thomas v. Pride Oil &

Gas Properties, Inc., 633 F. Supp. 2d 238 (W.D. La. 2009)).

M INERAL LEASE RESCINDED DUE TO INCORRECT

ROYALTY PROVISION

In Adams v. JPD Energy, Inc., No. 45,420-CA, 2010 WL
3156821 (La. Ct. App. 2d Cir. Aug. 11, 2010), a lessor executed
a lease with JPD Energy, Inc. (JPD), an independent landman com-
pany retained by Chesapeake Exploration, L.L.C. (Chesapeake).
The lessor testified that, during negotiations, he was promised a
1/4 royalty and a limit on the depth of the lease. Id. at *1. After
executing the lease, he learned that it contained a 1/8 royalty pro-
vision and no depth limitation. The lessor then filed a suit to rescind
the lease. Id. at *2. JPD’s landman acknowledged that the 1/8 roy-
alty provision was incorrect, stating that the lease actually should
have contained a 1/5 royalty provision, which was the standard
royalty paid at the time. Id. at *2.

Although lessor signed the lease after reading it slowly, the
Louisiana Second Circuit affirmed the district court’s judgment
rescinding the lease, finding that there was no meeting of the minds.
The court observed that the provisions of the Louisiana Mineral
Code are supplementary law, and that courts regularly interpret
mineral leases using general rules of contract interpretation, which
require a meeting of the minds to constitute consent. Id. at *3-4.
Here, notwithstanding that the lessor read the lease before signing
it, the court determined that there was no meeting of the minds, as
even JPD’s landman acknowledged that the mineral lease incor-
rectly set forth a 1/8 royalty. Id. at *5.

SUBSEQUENT PURCHASER OF PROPERTY CAN ASSERT

CLAIM S AGAINST PRIOR LESSEES/OPERATORS, AS DUTY TO

RESTORE IS A REAL RIGHT

In Wagoner v. Chevron USA Inc., No. 45,507-CA, 2010 WL
3239240 (La. Ct. App. 2d Cir. Aug. 18, 2010), the Louisiana Sec-
ond Circuit considered a frequently debated issue in oilfield leg-
acy litigation—whether a subsequent purchaser of property can
sue for damages arising prior to the landowner’s acquisition of the
property. Presently, there is a split in the state circuit courts on this
issue. See, e.g., Lejeune Bros., Inc. v. Goodrich Petroleum Co.,

L.L.C., 981 So. 2d 23 (La. Ct. App. 2d Cir. 2007) (finding resto-
ration is a personal right that must be assigned to be asserted
by a subsequent surface owner), writ denied , 978 So. 2d  327
(La. 2008); Marin v. Exxon Mobil Corp., No. 08 CA 1724, 2009
WL 7004332 (La. Ct. App. 1st Cir. Sept. 30, 2009) (unreported)
(finding restoration is a real right that attaches to the land), rev’d

in part on other grounds, Nos. 2009-C-2368, 2009-C-2371, 2010
WL 4074948 (La. Oct. 19, 2010).

In Wagoner, operations began on the plaintiffs’ property in
1945. When suit was filed, the leases were still in effect due to on-
going production. Wagoner, 2010 WL 3239240, at *1-2. Plaintiffs
sued numerous defendants that previously had interests in the prop-
erty and had operated it, including the original lessee, Chevron
USA Inc. (Chevron), and two assigns, Merit Energy Company,
LLC (Merit), and Devon Energy Production Company LP (Devon).
Id. at *1. None of these companies operated the property after the
plaintiffs acquired it in 2004. Id. The act of sale to plaintiffs did
“not include a specific assignment of the right to sue for property
damages that may have occurred prior to the acquisition of the
property.” Id. at *2. Chevron, Merit, and Devon argued that the
right to assert a restoration claim is a personal right that was not
transferred to the plaintiffs. Id. The district court agreed with the
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defendants. The district court adopted the Louisiana Third Cir-
cuit’s rationale in Lejeune Bros., in which the Third Circuit held
that a claim for damages under a mineral lease or predial lease is
a personal right. As such, it must be specifically assigned in order
for a subsequent purchaser of the property to assert it. Id. (citing
Lejeune Bros., 981 So. 2d at 32).

In Wagoner, the Louisiana Second Circuit reversed the dis-
trict court’s ruling, finding instead that “[a] mineral lease is a real
right and burden on the immovable.” Id. at *4. The Second Circuit
reasoned that a subsequent surface owner “may not prohibit the
lessee or its assigns access to the land,” and that Chevron, Merit,
and Devon “have a continuing and correlative responsibility as
to the surface owner.” Id. The Second Circuit also relied upon
Magnolia Coal Terminal v. Phillips Oil Co., 576 So. 2d 475 (La.
1991), for the conclusion that “the right to restoration of damaged
property is a real right and as such, attaches to the property.”
Wagoner, 2010 WL 3239240, at *4. In rejecting the holding of the
Louisiana Third Circuit in Lejeune Bros., the Second Circuit found
that the Third Circuit had failed to explain or distinguish Magnolia

Coal Terminal. Id. at *4. Instead, the Second Circuit concurred
with the First Circuit’s decision in Marin. [Editor’s Note: The
Louisiana Supreme Court granted a writ application in Marin in
part to consider the rights available to subsequent purchasers of
property. Marin, 2010 WL 4074948, at *1. However, the court
ultimately did not analyze the issue, deciding the case on other
grounds.]

The Second Circuit also affirmed a portion of the district
court’s ruling that plaintiffs failed to state a cause of action for
“civil fruits or storage.” Under Louisiana Civ. Code Ann. art. 486,
“a possessor in bad faith is bound to restore to the owner the fruits
he has gathered, or their value, subject to his claim for reimburse-
ment of expenses.” Wagoner, 2010 WL 3239240, at *4. The Sec-
ond Circuit held that the savings or economic benefit realized by
defendants by not having to dispose of waste off-site was not a
“civil fruit.” Id.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C .  T .  H A R D W I C K

—  R E P O R T E R  —

NO CONVERSION CLAIM  AGAINST OPERATOR FOR

CREDITING TO ITSELF UNDERPRODUCTION BELONGING

TO ANOTHER

In Chaparral Energy, L.L.C. v. Pioneer Exploration, Ltd.,
No. 108113, 2010 WL 4408679 (Okla. Civ. App. Aug. 13, 2010),
Pioneer Exploration, Ltd. was the operator of the two McLain wells.
Chaparral Energy, L.L.C., purchased out of bankruptcy the interest
of Bristol Resources Corp. in those two wells, effective July 1,
2000. Apparently, the wells were subject to an operating agreement
with no gas balancing agreement. Bristol was underproduced for
the period prior to July 1, 2000. In 2006, Chaparral requested gas
balancing statements for the period prior to July 1, 2000. Pioneer
took the position that, based upon its interpretation of the con-
veyance from Bristol to Chaparral, Chaparral was not entitled to
be credited with Bristol’s underproduced gas imbalance and, thus,
credited Chaparral only with its positive gas imbalance for the

period beginning July 1, 2000. Chaparral sued Pioneer for an ac-
counting, cash or in-kind balancing, breach of contract, conversion,
and violation of the Natural Gas Market Sharing Act, Okla. Stat.
tit. 52 §§ 581.1–.10. Although Pioneer conceded that Chaparral
had assumed Bristol’s position as an underproduced party, Pioneer
argued Chaparral had only a chose in action for gas balancing and
not a tort claim for conversion. Chaparral, 2010 WL 4408679,
at *1. The trial court granted summary judgment for Chaparral on
its conversion claim.

The Oklahoma Court of Civil Appeals reversed, reasoning
that while “conversion is an act of dominion wrongfully exerted
over another’s tangible personal property . . . [o]il and gas do not
become personal property until produced and severed from the
leasehold. Therefore, oil and gas in situ are not subject to con-
version.” Id. at *2. The court noted that since working interest
owners in a well are tenants in common, each cotenant having the
right to develop the property and market the production subject
only to the duty to account to another cotenant, ordinarily, the sale
of gas to a purchaser by a cotenant without the consent of other
cotenants is lawful and does not constitute conversion. Further,

[t]he provision of the operating agreement that permits
each owner to take and market its share of production in
kind anticipates that any owner may take at any time.
When one working interest cotenant sells more than its
share of gas and there is no gas balancing agreement, the
equitable remedy . . . is either balancing in kind, periodic
cash balancing prior to depletion, or cash balancing at
depletion, depending upon the circumstances.

Id. at *3 (citation omitted). Consequently, the gas represented by
Bristol’s imbalance was not converted because it was produced
and sold by a cotenant with the right to do so. Bristol’s imbalance,
the court held, is not tangible personal property but an accounting
entry. The court went on to say that the allegation that Pioneer elim-
inated the gas imbalance essentially is an allegation that Pioneer
improperly accounted to its cotenant, Chaparral, for its overpro-
duction. In that case, the court noted, Chaparral’s cause of action
should have been for accounting and gas balancing, not for con-
version. Id. The court of appeals remanded the case to the trial
court.

CORPORATION COM M ISSION HAS AUTHORITY TO

DETERM INE WHETHER PARTIES ARE BOUND BY AN

OPERATING AGREEM ENT INCIDENT TO DETERM INING

ISSUES OF JURISDICTION

In NBI Services, Inc. v. Corporation Commission, 2010 OK
CIV APP 86, No. 107,452, 2010 WL 3529803 (Okla. Civ. App.
Aug. 6, 2010), Davis Operating Co. (Davis) filed a pooling ap-
plication to drill a well in Pittsburg County to develop common
sources of supply in a spacing unit in which NBI Services, Inc.,
also operated a well. At a hearing before the Oklahoma Corpo-
ration Commission (Commission), the administrative law judge
recommended issuance of a pooling order naming Davis as oper-
ator, and providing “that any burden on the NBI interest exceeding
a 1/4 total royalty be borne by NBI because NBI conveyed over-
rides in a ‘non-arm’s-length’ transaction in contemplation of the
Pooling Order.” Id. at *1. Subsequently, the Commission issued
a pooling order granting Davis’s application and adopting the ad-
ministrative law judge’s recommendation regarding the require-
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ment that any burden on the NBI interest in excess of 25% should
be borne by NBI and not Davis. Id. at *2. NBI then filed a motion
to reopen, stay, and vacate the pooling order on the basis that it
had discovered new evidence affecting Davis’s standing to file for
the pooling, and the Commission’s jurisdiction to hear the case.
In particular, NBI claimed that the parties’ interest was subject to
a 1981 joint operating agreement by reason of which the Com-
mission had no authority to enter the pooling order. However, the
Commission denied NBI’s motion to reopen on the basis that the
Commission did not have jurisdiction to make factual findings re-
garding the 1981 joint operating agreement.

The court of civil appeals reversed. It noted that the Com-
mission’s authority to pool arises from Okla. Stat. tit. 52, § 87.1(e),
providing for pooling when the owners of separate tracts or in-
terests within a unit have not agreed to voluntarily pool their in-
terests. Thus, a pooling applicant must establish that there is no
agreement among the owners of the oil and gas rights for develop-
ment of the property. Although the Commission does not have the
authority to adjudicate private rights disputes, it does have the
authority to make findings of fact to determine whether the dispute
placed before it is one involving private rights or public rights. In
other words, the Commission has the power to make findings of
fact to determine whether it has the jurisdiction to enter an order.
2010 WL 3529803, at *5. If the Commission lacked the authority
to determine whether separate owners in a spacing unit are subject
to a private agreement to pool their interests and develop the unit,
that would infringe upon the Commission’s constitutionally and
statutorily conferred powers to enter pooling orders. The case was
remanded to the Commission accordingly. Id.

OIL AND GAS OW NERS’ LIEN ACT OF 2010

The Oil and Gas Owners’ Lien Act of 2010 (2010 Lien Act)
was effective April 20, 2010, and codified as Okla. Stat. tit. 52,
§§ 549.1–.12 The 2010 Lien Act replaced the Oil and Gas Owners’
Lien Act enacted in 1988, codified at Okla. Stat. tit. 52, §§ 548–.6
(1988 Lien Act). The 2010 Lien Act was an outgrowth of the July
2008 bankruptcy of SemCrude, L.P., a substantial crude oil pur-
chaser in Oklahoma and adjacent states. Although the 1988 Lien
Act granted a continuing security interest and lien upon oil and
gas at the time of severance and in the proceeds of their sale in
favor of persons owning an interest in the oil and gas and proceeds
until payment of the purchase price, the 1988 Lien Act required
the filing of a lien notice in order to perfect. Further, under the
decision in Arkla Exploration Co. v. Norwest Bank of Minneapolis,
948 F.2d 656 (10th Cir. 1991), a lender with a prior perfected se-
curity interest under the Oklahoma Uniform Commercial Code
has rights superior to an Oklahoma producer claiming a lien under
the 1988 Lien Act. Thus, SemCrude’s lenders had priority over
unpaid Oklahoma producers selling crude oil to SemCrude. Further,
in In re SemCrude, L.P., 407 B.R. 140 (Bankr. D. Del. 2009), the
bankruptcy court held that there was no implied trust created in
favor of producers as a result of section 10 of the Production Rev-
enue Standards Act, Okla. Stat. tit. 52, § 570.10. SemCrude, 407
B.R. at 155.

Against that background, the 2010 Lien Act was crafted in-
tentionally to remedy the weaknesses perceived by Oklahoma crude
oil producers in the existing law. The 2010 Lien Act grants each
“interest owner” an oil and gas lien to the extent of its interest in

the “oil and gas rights” as defined, and makes the lien an incident
to the ownership of oil and gas rights. The lien purports to attach
immediately on the effective date of the 2010 Lien Act to all oil
and gas in the ground and to continue uninterrupted and without
lapse through severance and to all proceeds until the interest owner
has received the sales price for the oil and gas produced and sold.
Okla. Stat. tit. 52, § 549.3. Under the definition of proceeds, the
lien extends to “inventory of raw, refined or manufactured oil and
gas after severance and rights to or products of any of the fore-
going.” Id. § 549.2(14). Further, proceeds include not only cash
proceeds but also accounts, chattel paper, instruments, documents,
and payment intangibles. Id. The lien extends to the benefit of
every owner of an interest in the minerals and the severed oil and
gas regardless of the nature of the interest owned. The lien is
perfected automatically without the need to file a financing state-
ment or other documentation. Id. § 549.4. The lien is given priority
over all other types of liens except for certain liens under pre-
existing mortgages or security interests granted by a first purchaser
and liens arising by statute or rule of a governmental agency for
storage or transportation charges. Id. §§ 549.2(11), 549.7.

M ARKETABLE PRODUCT—WHAT IS IT?

In 1992, the Oklahoma Supreme Court, in holding that com-
pression costs were not deductible in computing royalty, ruled that
the implied duty to market requires the lessee to obtain a market-
able product without cost to the lessor. Wood v. TXO Production

Corp., 1992 OK 100, 854 P.2d 880 (Okla. 1992). Subsequently,
in Mittelstaedt v. Santa Fe Minerals, Inc., 1998 OK 7, 954 P.2d
1203 (Okla. 1998), the court held that

a royalty interest may bear post-production costs of trans-
porting, blending, compression, and dehydration, when
the costs are reasonable, when actual royalty revenues
increase in proportion to the costs assessed against the
royalty interest, when the costs are associated with trans-
forming an already marketable product into an enhanced
product, and when the lessee meets its burden of showing
these facts.

Id. at 1210. In neither case did the court offer any definition of
“marketable product.”

In three royalty class action cases pending before Judge Russell
in the U.S. District Court for the Western District of Oklahoma,
Hill v. Marathon Oil Co., No. CIV-08-37-R; Hill v. Kaiser-Francis

Oil Co., No. CIV-09-07-R; and Naylor Farms, Inc. v. Anadarko

OGC Co., No. CIV-08-668-R, the court, on February 12, 2010,
certified three questions to the Oklahoma Supreme Court asking
the court, first, to define when gas is marketable for the purpose
of determining when gas is a marketable product and when post-
production costs are deductible under Mittelstaedt. The second
question asked whether raw unprocessed gas could be considered
marketable if there were a purchaser for that gas in that form. The
third question asked whether gas sold to a midstream purchaser on
a percentage of proceeds basis with royalty based on what the
midstream purchaser paid the lessee producer could be an im-
permissible attempt to pass on to that purchaser the costs of
gathering, compression, dehydration, processing, and treating to
make the gas marketable.

Pursuant to briefing ordered by the Oklahoma Supreme Court,
the underlying premise of the plaintiff royalty owners in their
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answers to the questions posed was that gas is not marketable
unless and until it is acceptable to be bought and sold in a com-
mercially viable free and open marketplace containing multiple
buyers and sellers, which does not occur until the gas is of inter-
state (or equivalent) pipeline quality and delivered to the entry
point of such a pipeline. The core of Marathon’s definition was
that gas is marketable when it is of the general quality of gas
being bought by one or more purchasers that are buying or ac-
cepting gas for transport in the field where the well is located.
Kaiser-Francis would only have required that the gas have under-
gone ordinary on-lease activities of separation, dehydration and
compression, and removal of hydrogen sulfide to be marketable.
The Naylor case presented the much narrower issue of whether
gas sold at the well to a midstream purchaser under an arm’s-
length percent-of-proceeds contract was thereby marketable at the
well. The Naylor defendants’ position was that there are multiple
markets for gas and that, in that case, there was a market for raw
unprocessed gas at the well and, thus, such gas was marketable.

On May 11, 2010, a mere 13 days after final briefs were filed,
the Oklahoma Supreme Court entered its order declining to answer
the certified questions, stating that its opinion in Mittelstaedt “and
the cases cited and analyzed therein provided guidance sufficient
to the federal court to address the questions presented.” Hill v.

Marathon Oil Co., No. CQ-108098 (Okla. May 22, 2010). Subse-
quently, on June 9, 2010, the federal district court certified Hill v.

Marathon Oil Co., No. CIV-08-37-R, 2010 WL 2365447 (W.D.
Okla. June 9, 2010), and Hill v. Kaiser-Francis Oil Co., No. CIV-
09-07-R, 2010 WL 2474051 (W.D. Okla. June 9, 2010), as class
actions for the claims of breach of the lease contracts, breach of
the implied duty to market, and breach of fiduciary duty, but refused
to certify claims for fraud and constructive fraud. The court had
earlier certified claims for breach of the lease, breach of the implied
covenants, breach of fiduciary duty, and unjust enrichment in
Naylor, but had refused to certify claims for fraud and construc-
tive fraud. Naylor Farmers Inc. v. Anadarko OGC Co., No. CIV-
08-668-R (W.D. Okla. Aug. 26, 2009). In all three of these cases,
the court found that an important element permitting it to ignore
individual issues raised by the producer/defendants was the fact
that, regardless of lease terms and other asserted individual dif-
ferences pertaining to the class members, the producers had treated
all royalty owners similarly with regard to deductions and the man-
ner in which they paid royalty.

Thus, we have a court-constructed rule governing post-
production cost deductions with a linchpin term that the court did
not define at the rule’s inception and that it has not defined with
any precision in subsequent decisions.

LEASE ASSIGNM ENT NOT LIM ITED TO WELLBORE ONLY

In Plano Petroleum, L.L.C. v. GHK Exploration, L.P .,
No. 108,174 (Okla. Civ. App. Sept. 13, 2010) (unreported), the
court interpreted assignments of a lease (Newell lease) covering
lands in Rogers Mills County. In 2002, the then leasehold owners,
The Ann Eldridge Trust and Bill Weems Oil, Inc. (Eldridge and
Weems), assigned the lease to Plano Petroleum, L.L.C.’s prede-
cessor, Clydesdale Energy, L.L.C. The assignment provided, in
pertinent part:

[Assignors] do hereby sell, assign, transfer and set over
. . . all right, title and interest in and to that certain well-

bore, all leasehold, limited in depth from the surface of
the earth to the base of the Tonkawa Formation, and all
surface and subsurface equipment and materials thereon
and therein, more particularly described as the Claude E.
Newell #1 well . . . which wellbore, leases and associ-
ated equipment and materials so specified are hereinafter
referred to as “SAID WELL[”].

Id. at 4. In 2008, Eldridge and Weems assigned to GHK Explo-
ration, L.P., all assignors’ right, title, and interest in the Newell
lease, but excepted rights pertaining to “the well bore and the well
bore only” of the Newell #1 well previously assigned to Clydes-
dale. Id. at 5.

Plano asserted that there was no “wellbore only” language in
the granting clause of the 2002 assignment, and thus its rights were
not limited to the wellbore only. Therefore, the 2008 assignment
to GHK was ineffective to transfer any title to GHK because the
assignors had nothing left to assign. The trial court ruled for Plano.

On appeal, the Oklahoma Court of Civil Appeals affirmed in
a 2-to-1 decision. The majority reasoned that the assignment was
to be construed most strongly against the grantor, and that any res-
ervation must be made by appropriate words expressing the intent
to reserve the interest. Id. at 6-7 (citations omitted). The majority
concluded that the 2002 assignment transferred not only the well-
bore and the associated personal property, but also the entire
Newell lease on which the wellbore was located. It reasoned that
the definition “said well” in the assignment “was comprised of
three components: the wellbore, leases, and associated equipment.
Further, the assignment of ‘all leasehold,’ without any specific
reservations or limitations, served to convey the entirety of the
lease.” Id. at 8.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

M ORE RECENT DATA HELD RELEVANT TO DETERM INATION

OF RECOVERABLE RESERVES AS OF SPECIFIED DATE

The court in Martin v. Saga Petroleum Corp., No. 11-09-
00167-CV, 2010 WL 4351723 (Tex. App.—Eastland Nov. 4,
2010, no pet. h.), reversed a summary judgment declaring a pro-
duction payment reserved by Charles D. Wyche and others in a
1959 assignment of oil and gas leases to have expired.

The production payment at issue was referred to in the as-
signment as Production Payment C and would come into being, if
ever, when a preceding production payment known as the Tobe
Foster Production Payment (which included Production Payments
A and B, both measured by dollar amounts) terminated. The as-
signment contained an estimate of the reserves then remaining in
12 distinct tracts. If and when the Tobe Foster Production Payment
terminated, the parties were to conduct an “initial redetermina-
tion” of the commercially recoverable oil and gas reserves in each
of the 12 tracts. Then, no later than 15 years after the effective
date of the assignment (i.e., no later than July 1, 1974), there was
to be a “final” redetermination of the recoverable reserves in each
tract, which was to be controlling with respect to the continuance
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of Production Payment C as to that tract. Production Payment C
would terminate “when as to any particular tract there remains
unproduced 10% of the commercially recoverable liquid and gas-
eous hydrocarbons in and under such tract.” Id. at *2.

The Tobe Foster Production Payment terminated at some point,
but there was evidently never an “initial” or “final” redetermi-
nation of the reserves in the four tracts involved in this case.
The owners of the working interests burdened by Production
Payment C, in support of their motion for summary judgment that
the production payment no longer existed, submitted affidavit tes-
timony of a petroleum engineer that he had determined the amount
of commercially recoverable reserves remaining under the tracts
as of July 1, 1974, using information available on that date, and
that the “10% date” had been reached between 1991 and 2000 for
the respective tracts. The owners of the production payment op-
posed the motion principally on the basis that the calculations
purporting to show the production payment had terminated were
incorrect because they did not take into account information that
became available after July 1974. Their own expert engineer tes-
tified in his affidavit that failure to use such “later information”
caused the working interest owners to greatly underestimate the
recoverable reserves as of 1974, so that Production Payment C
would terminate many years too early.

The court of appeals agreed with the production payment
owners and held that the parties to the assignment were not lim-
ited to using information available as of July 1, 1974, in deter-
mining recoverable reserves. If current information is used, the
court reasoned, the reserve determination will be much more
accurate than if only information that existed on July 1, 1974, is
used. An accurate reserve determination, it explained, would ef-
fectuate the parties’ intent to allow adjustment in the reserves
determined by the initial determination as warranted by later in-
formation. Id. at *6.

EXISTING USE FOR GAS PROCESSING PLANT HELD TO HAVE

ENHANCED CONDEM NATION VALUE OF LAND

The court in Enbridge Pipeline (East Texas) L.P. v. Avinger

Timber, L.L.C., No. 06-09-00046-CV, 2010 WL 4226648 (Tex.
App.—Texarkana Oct. 27, 2010, no pet. h.), upheld a jury award
of almost $21 million in favor of landowner Avinger Timber,
L.L.C., against Enbridge Pipeline, L.P., a gas pipeline company,
as the value of a 23.79-acre tract of land condemned by the pipeline
company to continue the tract’s existing use as a gas processing
plant.

The case presents a situation that must be very unusual—and
the court remarked that it was—in that the large and valuable plant,
built on the site in 1973, was operated by Enbridge not as fee
owner of the land on which it was situated nor under a renewable
or long-term lease but under a lease that was terminable by the
lessor after a relatively short term. As the expiration of the lease
approached, Enbridge, instead of attempting to negotiate a renewal
that surely would have been costly, offered the landowner $35,685
for the tract and notified it that if the offer were not accepted,
Enbridge would exercise its condemnation authority. On trial after
the landowner’s appeal of the valuation of the land, the district court
granted the landowner judgment on the jury’s $20,955,000 valua-
tion.

The essential question on appeal was whether the land was
properly valued as rural residential real estate, as the pipeline
company contended, or as having as its highest and best use the
existing one, operation of a gas processing plant. The court agreed
with the landowner that the land’s highest and best use was for a
plant and that the jury had properly valued it as such based on the
landowner’s expert real estate appraiser witness.

The court acknowledged that a condemnation award cannot
properly be based on the condemnation itself or on the value re-
sulting from the condemning authority’s own use or intended use
of the land. After a plant had been operated on the site for some
30 years, however, the value of the real estate as a gas processing
site was not exclusive to Enbridge. While the unique circum-
stances of the lease expiration may have presented a rare oppor-
tunity for competing companies to attempt to acquire the property,
its value as a plant site was not the result of the condemnation and
did not depend either on Enbridge’s continuing operation of the
plant or removal of its property. Over the years of the existing
plant’s operation, infrastructure had developed in the form of in-
coming and outgoing pipelines, power supply lines, and nearby
long-term gas production, imparting characteristics to the land
that enhanced its value and distinguished it from other nearby
rural real estate. Willing buyers would be available if Enbridge
discontinued its operation and removed the plant. As a gas industry
witness put it, another buyer could acquire the land for $22 mil-
lion, invest another $52 million to build a new plant, and have a
property worth $165 million to $231 million.

In contrast, the court noted, it was unrealistic for the pipeline
company to assert that the highest and best use of the land, for
which it should be valued on condemnation, was as rural residen-
tial real estate. The land probably could not be used as residential
property for the foreseeable future because of existing pipeline
easements, and the plant would have to be torn down and the
ground restored for housing. Although use as residential property
could theoretically be physically possible, it would not be finan-
cially feasible. The pipeline company, the court ruled, was incor-
rect that the land should be valued as residential real estate.

JURY FINDING OF NO DRAINAGE UPHELD ON APPEAL

In Petroleum Synergy Group, Inc. v. Occidental Permian, Ltd.,
No. 07-08-00376-CV, 2010 WL 3893677 (Tex. App.—Amarillo
Oct. 5, 2010, no pet. h.), the plaintiff, Petroleum Synergy, the owner
of an overriding royalty interest in the Snitker lease, had complained
that Occidental, the operator of the lease, was wrongfully draining
the Snitker lease from wells drilled very close to the lease boundary
on Occidental’s adjoining Roach and Stephenson leases. At trial
the jury found that no substantial drainage of the Snitker lease had
occurred, and the court of appeals upheld the verdict on the basis
that there was at least some evidence to support it.

Petroleum Synergy argued that its evidence established sub-
stantial drainage as a matter of law. It pointed to the close prox-
imity of the wells on the Roach and Stephenson lease to the
Snitker lease, the favorable permeability of the rock in the area of
the Snitker lease, and, in particular, an internal document indica-
ting that Occidental estimated that its Roach and Stephenson wells
would produce two to three times the oil in place beneath the
proration units assigned to the wells but that wells on the Snitker
lease would produce no more than 56% of the oil originally in
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place. The court of appeals focused on the testimony of petroleum
engineers who had appeared as expert witnesses for Occidental.
Their testimony essentially was that in a water-drive field such as
the Anton-Irish (Wolfcamp) Field from which oil was produced
in the area, oil flows from below the wells, and that since the
Snitker lease was updip from the Roach and Stephenson wells,
there should not be a significant amount of oil drained across the
lease line from the Snitker lease to the Roach and Stephenson wells.
Finding this to be more than the scintilla of evidence necessary,
the court held it to be sufficient to support the jury’s finding.

Interestingly, the opinion does not discuss whether the im-
plied covenant to protect against drainage applies between a
working interest owner and an overriding royalty owner as it does
between a lessee and lessor under an oil and gas lease. The court
seems simply to have assumed that the covenant does exist.

CONTRACTUAL AGREEM ENT FOR M INERAL RESERVATION

ENFORCED BY REFORM ATION OF DEED

Arden and Shelby Curtis agreed to sell an 85-acre tract to Bill
and Kay Simpson in an earnest money contract that included the
following provision: “F. RESERVATIONS: Seller reserves the
following mineral, water, royalty, timber, or other interests: min-
eral.” The resulting deed contained no mineral reservation, how-
ever. When the Curtises discovered the omission and the Simpsons
refused to cooperate by executing a correction deed, the Curtises
sued for a declaratory judgment correcting the deed to reserve any
mineral interest to the grantors. In Simpson v. Curtis, No. 12-09-
00292-CV, 2010 WL 3431856 (Tex. App.—Tyler Sept. 1, 2010,
no pet. h.), the court of appeals upheld the trial court’s judgment
with modifications, following a bench trial, reforming the deed on
the basis of mutual mistake.

The grantees principally challenged the reformation judgment
on the grounds that it was not supported by sufficient evidence.
The Curtises’ testimony at trial had been that they believed the
minerals had been reserved pursuant to the earnest money contract;
the Simpsons had testified they were unaware that the contract
provided for the mineral reservation. The title company manager
who prepared the deed did not notice the provision for mineral
reservation in the contract and acknowledged that her failure to
include a mineral reservation in the deed was a scrivener’s error.

Reformation, the court of appeals observed, “requires two
elements: (1) an original agreement; and (2) a mutual mistake,
made after the original agreement, in reducing the original agree-
ment to writing.” Id. at *3 (citation omitted). “Moreover, if a
mistake has been made by a scrivener or typist, an instrument may
be reformed and modified by a court to reflect the true agreement
of the parties.” Id. Here, because both parties were under a mis-
taken belief that the deed followed the earnest money contract,
and the deed’s drafter admitted to a scrivener’s error, there was a
mutual mistake by the parties for which reformation was an ap-
propriate remedy.

DAM AGES FOR DEPRIVING PLAINTIFF OF AGREED OIL AND

GAS INTERESTS HELD SUFFICIENTLY PROVEN BY EXPERT

TESTIM ONY

The court in Paradigm Oil, Inc. v. Retamco Operating,

Inc., No. 04-09-00230-CV, 2010 WL 3406302 (Tex. App.—San
Antonio Aug. 31, 2010, no pet. h.), upheld the trial court’s award

of damages that arose from very unusual procedural circum-
stances. Retamco Operating, Inc., was entitled to overriding roy-
alty interests and optional after-payout working interests in a num-
ber of oil and gas leases under a 1984 purchase and sale agreement
with PNB Security Company, a subsidiary of Security Pacific
National Bank, which had been Retamco’s lender. PNB assigned
the leases to Clements Production Company and to Paradigm Oil,
Inc., allegedly without disclosing and securing Retamco’s interests
as Retamco asserted it was obligated to do. In 1999 Retamco sued
PNB and its assignees for breach of contract and fraud, alleging,
among other things, that Paradigm had succeeded to and become
obligated to perform all of PNB’s obligations under the 1984
agreement, even those that pertained to properties not acquired by
Paradigm. In 2003, on finding abuse of the discovery process on
the part of Paradigm, the trial court imposed “death penalty” sanc-
tions against it, striking Paradigm’s pleadings and ordering that it
could not oppose any of Retamco’s claims in any way. Thus, after
that order and the trial court’s resulting default judgment were
upheld on appeal, Retamco only needed to prove its damages re-
sulting from Paradigm’s alleged obligations and that the damages
were proximately caused by the events establishing liability. On
the basis of expert testimony (on a third hearing after two remands
by the court of appeals), the trial court awarded Retamco approxi-
mately $11 million in compensatory damages and $20 million in
exemplary damages.

Paradigm argued that the evidence for the trial court’s damage
award was legally insufficient because Retamco’s expert wit-
nesses had offered improper legal conclusions on pure legal ques-
tions and because the experts’ opinions were without evidentiary
support. The court found Paradigm’s arguments to be without
merit. The legal effect of the documents the experts relied upon
had been established by the trial court’s default judgment and was
not at issue, and their resulting opinions, consisting of mixed
questions of law and fact, detailed their reasoning and how the
damages were derived. The witnesses had personal knowledge of
operations on the leases involved, which they detailed, and it was
the prerogative of the trial judge as fact-finder to accept their
testimony. Moreover, the experts’ use of index prices rather than
actual prices for production did not render their testimony on lost
profits too uncertain. Evidence of lost profits need not be exact,
the court noted, although it must be based on objective data from
which the loss can be ascertained with reasonable certainty. Re-
tamco had introduced substantial documentation on a per-well
basis, including monthly sales volumes and pricing information
from published indexes with adjustments to reflect differences in
quality and heating value of the gas produced from the leases at
issue and post-production expenses.

Paradigm also argued that the trial court had abused its dis-
cretion in awarding tort damages, including exemplary damages,
because Retamco’s fraud claim was truly a breach of contract
claim for which tort damages cannot be awarded. Paradigm’s lia-
bility on Retamco’s fraud claims was made conclusive, however,
by the earlier ruling upholding the death penalty sanction against
Paradigm, so that Retamco was only required to establish the
amount of damages attributable to fraud. “An agreement can
create ‘a conduit for committing torts’ ” when the duty breached
by the defendant exists independently of the agreement, the court
observed, and here the record contained significant evidence to
support the conclusion that Retamco’s damages were attributable
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to fraud outside the 1984 agreement. Id. at *8 (citation omitted).
Paradigm had deliberately attempted to deprive Retamco of its
interests by participating in the transfer of the leases without
reference to Retamco’s rights and by overcharging and misstating
expenses relevant to the calculation of payout, Retamco’s claims
for which were distinct from breach of contract claims.

INTEREST IN NET PROFITS OF GAS PLANT HELD

PERSONAL PROPERTY

Berthelot v. Brinkmann, 322 S.W.3d 365 (Tex. App.—Dallas
2010, pet. filed), concerned the ownership of an interest in the net
profits from operation of the Scurry Gasoline Plant in Scurry
County, Texas. The interest, derived from a reservation in a 1950
conveyance, consisted of a percentage of the proceeds from sale
of plant products and residue gas, less operating expenses and
other specified deductions.

The net profits interest had been owned by Virginia Brink-
mann. In an unrecorded 1987 agreement with her son, Baxter
Brinkmann, settling a Louisiana lawsuit, Virginia Brinkmann con-
veyed the interest to Baxter, reserving a life estate to herself.
Then, in 1994, a sheriff’s sale held to satisfy a judgment against
Virginia resulted in the conveyance to Caroline Berthelot of all of
Virginia Brinkmann’s right, title, and interest in the net profits
interest. When Virginia Brinkmann died in 2006, Baxter Brink-
mann sought a declaratory judgment that he had become the
owner of the net profits interest on termination of Virginia’s life
estate. Berthelot countered that Baxter Brinkmann’s remainder
interest was void as against her because Virginia’s conveyance to
him had not been recorded and because it lacked a valid legal
description. The trial court granted summary judgment to Brink-
mann, and Berthelot appealed.

Berthelot relied on Tex. Prop. Code Ann. § 13.001, voiding
unrecorded conveyances of real property against purchasers with-
out knowledge of their existence. Brinkmann’s summary judgment
evidence, however, established that the net profits interest was
personal property, not real property, so that the statute did not
apply. The court agreed with Brinkmann that the net profits in-
terest was a contract for profits and not an ownership interest in
minerals, land, or plant fixtures. The net profits from gasoline plant
production were distinguishable, the court held, from a net profits
interest in oil and gas production, an interest in land according to
at least one case cited by Berthelot.

Berthelot further argued that Virginia Brinkmann’s convey-
ance of the net profits interest to Baxter Brinkmann was void,
leaving it entirely in Virginia in fee simple, due to a fatally de-
fective description of the property conveyed. The 1987 settlement
agreement assigned the net profits interest, with reservation of
Virginia’s life estate, stating that the net profits interest was more
particularly described in Exhibit D to the agreement. Exhibit D
was a copy of the 1950 assignment creating the net profits interest,
but the page defining profits on plant operations was missing from
the copy. The absence of the missing page did not render the 1987
settlement agreement void, the court held. Instead, it explained,
where a writing is incomplete or ambiguous, parol evidence is
admissible to explain the writing or assist in the ascertainment of
the parties’ intention. Here, Brinkmann had filed a motion, un-
challenged by Berthelot and granted by the trial court, offering the
missing page from the 1950 conveyance to supplement the record.

The missing portion of Exhibit D to the settlement agreement
could be ascertained, concluded the court, by referring to the com-
plete 1950 conveyance.

Finally, the court denied Berthelot’s claim to net profits re-
alized but undistributed by the plant operator at the time of
Virginia Brinkmann’s death. Recognizing a right in the life tenant
to undistributed profits would inevitably involve complicated and
difficult problems of accounting, the court said, according to pre-
cedent involving distribution of corporate dividends. The ruling
concerning these suspended funds seems questionable. Berthelot
owned a property interest in plant operations that occurred at any
time before Virginia Brinkmann’s death, independently of whether
the plant operator had “declared” the existence of profits by dis-
tributing them to the owners. The court’s analogy to the timing of
a corporation’s declaration of dividends rings entirely false.

INTERVENTION DENIED TO LESSORS SEEKING RESCISSION OF

OIL AND GAS LEASES NOT ORIGINALLY INVOLVED IN SUIT

In re Devon Energy Production Co. L.P., 321 S.W.3d 778
(Tex. App—Tyler 2010, orig. proceeding), decided Devon’s pe-
tition for a writ of mandamus against the trial court’s order
allowing additional lessors to intervene in a suit for rescission of
oil and gas leases to Devon.

W. Brady Clark, A. Blain Clark, and Angela McCaa sued
Devon on May 27, 2008, for rescission of three oil and gas leases
on the basis of fraud, statutory fraud, and breach of fiduciary duty.
On October 8, 2009, the plaintiffs’ attorney filed an amended
petition naming additional defendants and seeking to include the
intervention, as plaintiffs, of the lessors of four other leases cov-
ering land not originally involved in the suit. The trial court de-
nied Devon’s motion to strike the petition in intervention, but the
court of appeals conditionally granted Devon’s petition for man-
damus against the denial of its motion.

When an intervention is challenged, the court began, the in-
tervenor bears the burden to demonstrate a justiciable interest in
the pending suit. To constitute a justiciable interest, the interve-
nor’s interest must be such that if the intervenor had first brought
the action as the sole plaintiff, he would have been entitled to
recover in his own name at least part of the relief sought in the
original suit. Id. at 783. When a party owns no interest in real
property that is the subject of a suit, he has no justiciable interest
in the suit. Here the intervenors conceded they had no interest in
the real property described in the original plaintiffs’ leases but
contended they should be allowed to intervene because Devon
used the same lease form for all of the leases. The fact that the
form used for all the leases was the same did not give the interve-
nors a justiciable interest in the plaintiffs’ suit, the court held, and
the trial court had no basis upon which to deny Devon’s motion
to strike the petition in intervention. Id. at 783-84.

Mandamus is not to be used as a substitute for ordinary appeal,
however, and the court went on to decide whether Devon had an
adequate remedy on appeal. Id. at 784. Here, the court observed,
the plaintiffs had properly followed the proper procedure required
to seek rescission by tendering return of the bonus consideration
paid for their leases, while the intervenors had not. Moreover,
Devon had used different agents in dealing with the plaintiffs and
the intervenors, and evidence of fraud would be unique to each
lease. On appeal of an adverse judgment it would be difficult, if
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not impossible, for Devon to untangle how confusion over the
important differences between the plaintiffs’ and intervenors’ cases
may have contaminated the jury’s deliberations. While the court
was not unmindful of the importance of judicial economy ad-
vanced by the intervenors, it was more important to the court that
each party have its interest in each lease decided specifically upon
the evidence unique to the tract covered by that lease, separate
from consideration of evidence applicable only to an adjoining
lease. Id. at 785. Under the facts of the case, the court concluded,
the benefits of mandamus outweighed the detriments. Accord-
ingly, it held, Devon did not have an adequate remedy by appeal.

CLAIM  OF FRAUD IN M INERAL SALE HELD BARRED

BY LIM ITATIONS

Jones v. Thompson, No. 08-08-00245-CV, 2010 WL 3157145
(Tex. App.—El Paso Aug. 11, 2010, pet. filed), involved the 1998
sale by Martin Jones to J. Cleo Thompson of Jones’s ranch and
his 1/12 interest in the minerals. Facing financial difficulty, in-
cluding a large debt to Thompson’s bank, Jones agreed to sell the
ranch, including his mineral interest, to Thompson, who happened
to be—and had been for a number of years—the operator of the
producing oil wells on the land. For the purpose of offering the
minerals to the holder of a preferential purchase right, which was
not exercised, Jones and Thompson valued the minerals being sold,
separately from the surface, at $55,000.

Shortly before the sale Thompson had secured a change in
the applicable well spacing rules that would have enabled him to
drill wells in addition to those producing at the time of the sale.
Thompson never drilled any additional wells, but he entered into
a farmout agreement with a third party under which, beginning in
2004, numerous wells were drilled. By 2006 Thompson had re-
ceived over $1.6 million in royalties attributable to the mineral
interest acquired from Jones, with the value of future revenue pro-
jected at over $1.3 million. Jones sued Thompson on April 18,
2006, alleging breach of fiduciary duty and fraud on Thompson’s
part. The trial court granted summary judgment in Thompson’s
favor, and Jones appealed.

The decision on appeal turned on whether Jones’s claim was
barred by the four-year statute of limitations. Thompson argued
that Jones’s injury, if any, occurred when the ranch was sold in
1998, so that the filing of suit in 2006 was too late. Jones coun-
tered that the discovery rule and the doctrine of fraudulent con-
cealment deferred the accrual of his causes of action until large
additional quantities of oil began to be produced in July 2004.
The court of appeals first considered the application of the dis-
covery rule. A cause of action does not accrue, it observed, until
a plaintiff knows, or should have known through the exercise of
reasonable care and diligence, of the wrongful act and resulting
injury. Id. at *5 (citations omitted). “The discovery rule only
applies [however], when the nature of the plaintiff’s injury is both
inherently undiscoverable and objectively verifiable.” Id. (citation
omitted). The record here, the court held, showed that Jones’s
injury was not inherently undiscoverable. Railroad Commission
files from Thompson’s application to change the field rules were
available to Jones at the time of the sale, and even a cursory
review of them would have revealed the possibility that significant
reserves existed on the ranch. Indeed, Jones’s own expert witness

opined in an affidavit that Thompson should have already en-
gaged in additional development.

Turning to Jones’s argument that fraudulent concealment
tolled the running of limitations, the court acknowledged that a
defendant is estopped from asserting limitations as a defense, if it
has deceitfully concealed its wrongdoing, until the injured party,
using reasonable diligence, discovered or should have discovered
the injury. Id. at *7 (citation omitted). Fraudulent concealment re-
quires “(1) the existence of an underlying tort; (2) the defendant’s
knowledge of the tort; (3) the defendant’s use of deception to
conceal the tort; and (4) the plaintiff’s reasonable reliance on the
deception.” Id. (citations omitted). Jones, the court held, failed to
establish a fact issue concerning the first element. In the first
place, that Thompson had been a lender to Jones, the operator of
oil and gas leases under which Jones was a royalty owner, and a
personal friend of his mother did not establish a fiduciary relation-
ship between Thompson and Jones that might have imposed a
duty to disclose any special knowledge he may have possessed.
Moreover, there was no evidence of Thompson’s alleged misrep-
resentation that he would engage in no further development, and
any statement by Thompson of the value of the minerals was merely
opinion and not actionable. Since the record did not support the
existence of any underlying tort, fraudulent concealment did not
apply.

Bland Holland, a cousin of Jones, also needed money in 1998
and sold his 1/48 mineral interest to Thompson for $9,027. The
facts were similar to those in Jones, except that there was much
stronger evidence of Thompson’s negative statements to Holland
of the value of the minerals. There would be no future develop-
ment, Thompson told Holland; the field was “drained” and “used
up,” and the fair value of the minerals should be based only on
current production because “there was nothing else there.” In
Holland v. Thompson, No. 08-08-00311-CV, 2010 WL 3157148
(Tex. App.—El Paso Aug. 11, 2010, pet. filed), nevertheless, the
court of appeals upheld summary judgment for Thompson against
Holland, on essentially the same bases as Jones. Holland estab-
lished that Thompson had a duty to disclose his information about
the true value of Holland’s minerals, according to the court, be-
cause his statements in partial disclosure of information conveyed
a false impression and led to a duty to disclose the whole truth.
Holland may have been ignorant of the value of the undeveloped
reserves; however, he had an opportunity equal to that of Thompson
to discover the truth. The relevant Railroad Commission records
were available to him, and he had a duty to protect his own in-
terests. Thompson’s nondisclosure to Holland thus did not injure
him and was not fraud.

EASTLAND COURT BACKS AW AY FROM  EQUITABLE

ESTOPPEL HOLDING

In Cole v. Anadarko Petroleum Corp., No. 11-09-00056-CV,
2010 WL 4010133 (Tex. App.—Eastland Oct. 14, 2010, no.
pet. h.), originally noted in Vol. XXVII, No. 3 (2010) of this
Newsletter, the court on rehearing reversed its earlier holding on
a key aspect of the case between the Cole family, surface and min-
eral owners, and oil and gas operator Anadarko.

Thomas and Roy Cole were not only the owners of the land
covered by a 1995 surface lease to Anadarko, used by it for a
water injection plant to serve an adjacent waterflood unit, but they
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were also royalty owners receiving payment for unit oil and gas
production pursuant to a 1925 oil and gas lease. Anadarko con-
tended, and the court had agreed in its earlier opinion, that the
Coles should be estopped from canceling the surface lease for
Anadarko’s failure to pay the annual rent if they had benefited
through their receipt of oil and gas royalties from Anadarko’s
operation of the injection equipment. Equitable estoppel, or quasi-
estoppel, the court noted in its opinion on rehearing, “precludes
one from asserting a right [he] would otherwise have because of
[his] act, conduct, or silence.” Cole, 2010 WL 4010133, at *7 (ci-
tation omitted). It applies only “when it would be unconscionable
to allow a person . . . to maintain a position inconsistent with one
in which [he] acquiesced or from which [he] accepted a benefit.”
Id. (citation omitted).

The Coles acknowledged that Anadarko had spent consid-
erable money on the injection plant and related facilities and that
they had accepted royalties generated by Anadarko’s operation of
the plant. They argued, however, that this was insufficient to estop
application of the surface lease’s provision for forfeiture on non-
payment of rent. Anadarko’s estoppel argument commingled two
separate and distinct agreements, the Coles maintained, the oil and
gas lease under which they were entitled to royalties and the later
surface lease. On rehearing the court of appeals agreed.

“Quasi-estoppel requires an initial action and a subsequent
inconsistent action,” the court explained. “The subsequent action
is estopped because of its relation to the first.” Id. at *8 (citations
omitted). “Traditionally,” the court went on, “the doctrine has been
applied in oil and gas cases when one party accepts the benefits
from an agreement and then argues that the agreement is invalid.”
Id. Anadarko contended that the Coles’ terminating the surface
lease and demanding that Anadarko immediately cease operations
and remove its water injection equipment was inconsistent with
their subsequent decision to accept royalty payments that were, at
least in part, generated by the continued operation of that equip-
ment. Id. Although the court doubted that the Coles hoped Ana-
darko would comply and suspected that they instead hoped their
leverage would lead to a more lucrative surface lease, there was
no evidence that they accepted a payment or any other benefit that
accrued only because of the continued viability of the surface
lease. The fact that the Coles continued to accept royalty pay-
ments only acknowledged the continued validity of their 1925 oil
and gas lease, and they were not estopped to declare the 1995
surface lease terminated.

IM POSITION OF OPERATING AGREEM ENT’S NONCONSENT

PENALTIES UPHELD

Bonn Operating Co. v. Devon Energy Production Co. L.P.,
613 F.3d 532 (5th Cir. 2010), involved a 1956 Form 610 oper-
ating agreement between Devon Energy Production Co., as oper-
ator, and Bonn Operating Co., as nonoperator, governing operations
in Wyoming. It is unclear whether the case was decided under
Texas law or Wyoming law; in any event, the court of appeals
upheld the summary judgment for Devon of the federal district
court sitting in Texas.

Although the operating agreement contemplated that a party
might notify another of a proposed operation, Devon notified
Bonn, by letter dated February 12, 2003, that the Marquis Federal
15W-12 well had been drilled and completed and requested Bonn’s

election whether to participate in the cost of the well. Aware that
the well had been completed, Bonn nevertheless returned Devon’s
ballot electing to “go non-consent.” Devon accordingly applied
revenues from the well toward recoupment of 300% of the cost to
drill and complete the well and 100% of other costs, such as the
cost to operate the well during the payout period. Bonn filed suit
in 2006, contending that Devon had improperly charged it with
non-consent penalties on certain costs and was not entitled to re-
cover non-consent penalties at all because it had failed to timely
ballot Bonn for its consent election.

Bonn argued that Devon improperly charged non-consent
penalties on costs incurred before spudding and after completion
of the well. Paragraph 12 of the operating agreement stated that
“[a] non-consenting party is deemed to have relinquished its in-
terest in a well ‘[u]pon commencement of operations for the
drilling’ . . . of [the] well.” Id. at 534. Caselaw is clear, the court
observed, “that ‘commencement of operations’ for drilling of a
well occurs before the well is spudded. Bonn was also incorrect
that Devon could not recover costs incurred after the well was
completed, an argument it apparently based on the provision of
the agreement’s accounting procedure that the drilling overhead
rate the operator may charge terminates when the drilling or com-
pletion rig is released. Instead, the operating agreement allowed
recovery of costs until payout of the specified percentages of the
costs incurred. Payout is thus determined by the accounting rec-
ords for the well, not by any operational milestone such as com-
pletion.

Bonn also argued that because notice was sent only after the
well was completed, it was improper and the operating agree-
ment’s penalty provisions did not apply. While noting that the
operating agreement did clearly speak in terms of proposed oper-
ations, the court followed Valence Operating Co. v. Dorsett, 164
S.W.3d 656 (Tex. 2005), which held that the operating agreement
was not breached by the giving of notice of the proposal of an
operation after it had been commenced. In this case the operation
had not only been commenced but had essentially been com-
pleted, but that fact had actually worked in Bonn’s favor. As the
court had stated in Valence, early commencement of operations
does not harm a nonproposing party but simply places greater risk
on the proposing party that the cost of the operation will fall en-
tirely on him. Bonn, 613 F.3d at 535-36. Moreover, Bonn, with
full knowledge of the costs of the well and its successful comple-
tion, had elected to go non-consent and had thus waived any rights
that may have existed relating to Devon’s late balloting.

INSURANCE POLICY EXCLUSIONS HELD INAPPLICABLE

TO WELL DAM AGE

The court in Mid-Continent Casualty Co. v. Bay Rock Oper-

ating Co., 614 F.3d 105 (5th Cir. 2010), upheld the trial court’s
summary judgment for Bay Rock Operating Co., the holder of
commercial general liability and umbrella insurance policies is-
sued by Mid-Continent Casualty Co.

In a state court action, Bay Rock, which had been engaged to
supervise the drilling of the Striebeck No. 1 Well, was found to
have negligently caused the blowout of the well, resulting in the
award of damages to the operator and working interest owners
for costs incurred to control the well, costs to complete the well,
and the value of gas lost in the blowout. In federal court Mid-
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Continent sought to deny coverage under its policies with Bay
Rock, which generally insured against liability for property dam-
age caused by Bay Rock but contained various exclusions. The
U.S. District Court for the Western District of Texas ruled in favor
of Bay Rock.

Mid-Continent first argued on appeal that the costs for which
Bay Rock was liable were not covered because the well’s operator
to whom Bay Rock was liable owned no interest in the well and
because the costs incurred for well control and for repair and
completion of the well were not property damage. The terms of
the policies did not require that the operator have an ownership
interest in the well, however; all Bay Rock needed to show was
that there was liability resulting from injury to tangible property.
And the costs at issue had been shown in the trial court to be
related to property damage, having been incurred because of the
blowout and the resulting property damage from it.

Mid-Continent also argued that coverage of liability for the
blowout was removed by an exclusion in both policies of any cost
or expense incurred by Bay Rock at its request or at the request of
any co-owner “in connection with controlling or bringing under
control any oil, gas, or water well.” Id. at 114. The court of appeals
agreed with the trial court that this provision only applied to costs
to control a well in which an insured has a working interest. Under
Mid-Continent’s interpretation, the court said, the control costs
assessed against Bay Rock would have been covered if it had re-
fused to participate in obtaining well control services. “In other
words, because Bay Rock made an affirmative attempt to mitigate
the damages from the blowout, it lost coverage.” Id. This inter-
pretation, the court observed, “creates a perverse incentive on the
part of insureds like Bay Rock to do nothing when a well goes out
of control,” and the court declined to accept it because it would
lead to “unreasonable and absurd results.” Id. It was uncertain in
light of the reference to co-owners, according to the court, whether
the “working interest requirement” of the well control provision
was meant to apply to well control costs incurred by Bay Rock or
at its own request given that it owned no interest in the well. The
Fifth Circuit upheld the trial court on the basis that a court must
resolve uncertainty in an insurance policy by adopting the con-
struction that most favors the insured.

The appellate court finally held that two exclusions in the
general liability policy did not apply. The first of these excluded
all damage to real property that was the subject of Bay Rock’s
drilling operations, but an endorsement provided additional cover-
age for property damage to “[a]ny formation strata or area in or
through which exploration for or production of any substance is
carried on.” Id. at 115. The application of the exclusion would
eliminate the additional coverage that Bay Rock purchased under
the endorsement, so the court held it superseded. The other ex-
cluded “that particular part of any property that must be restored,
repaired or replaced because [Bay Rock’s] work was incorrectly
performed on it.” Id. Because Bay Rock was contracted to super-
vise the drilling of the Striebeck No. 1 as a whole, Mid-Continent
argued, and because the damages at issue resulted from Bay Rock’s
negligence, all property damage related to the well was excluded
from coverage. The court disagreed. The state court suit had
showed that Bay Rock’s negligence related to its failure to test the
well’s intermediate casing seat and the surrounding formation.
The exclusion, it concluded, only applied to damage to that prop-

erty, and Mid-Continent had pointed to no evidence that any of
the costs awarded against Bay Rock were specifically for damage
to the casing seat or the surrounding formation.

C A N A D A  —  M I N I N G
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C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

SUPREM E COURT OF CANADA CLARIFIES THE DUTY TO

CONSULT W ITH ABORIGINAL TRIBES

On October 28, 2010, the Supreme Court of Canada issued
a unanimous judgment in Rio Tinto Alcan Inc. v. Carrier Sekani

Tribal Council, 2010 SCC 43, affirming the decision of the British
Columbia Utilities Commission (Commission) to accept the 2007
Electricity Purchase Agreement (EPA) between British Columbia
Hydro and Power Authority (BC Hydro) and Rio Tinto Alcan Inc.
for filing. The decision is important for what it says about (1) when
the Crown has a duty to consult with Aboriginal groups and when
it does not; and (2) the role of administrative tribunals in carrying
out consultation.

In the 1950s, Alcan (now Rio Tinto Alcan Inc.) dammed the
Nechako River in northwestern British Columbia for the purpose
of generating power to support aluminum production. Since 1961,
however, Alcan has sold its excess power to BC Hydro, a Crown
Corporation, under EPAs. The 2007 EPA is the latest such agree-
ment. Id. at ¶ 5.

The Carrier Sekani Tribal Council (CSTC) First Nations claim
the Nechako Valley as their ancestral homeland, and the right to
fish in the Nechako River. As was the practice at the time, they
were not consulted about the 1950s dam project. They claimed,
however, that the 2007 EPA for the purchase and sale of the power
generated by the project should be subject to consultation. Id. at
¶ 6. The 2007 EPA was subject to review before the Commission,
which was charged with determining whether the sale of electric-
ity was in the public interest. The Commission had the power to
declare a contract for the sale of electricity unenforceable if it
found that it was not in the public interest. Id. at ¶ 7.

The Commission held a hearing and concluded that the 2007
EPA would not affect water levels in the Nechako River. The
Commission “assumed the historic infringement of Aboriginal
rights, Aboriginal title, and a failure by the government to consult,”
but concluded that “more than just an underlying infringement”
was required. Id. at ¶ 14. Since the CSTC had failed to demon-
strate that the 2007 EPA would “adversely affect” its member
First Nation’s Aboriginal interests, the Commission concluded
that the 2007 EPA did not trigger the duty to consult and that
accordingly the Commission did not need to consider further evi-
dence on consultation. Id. The British Columbia Court of Appeal
allowed the appeal. Alcan and BC Hydro then appealed to the
Supreme Court of Canada.

A unanimous Supreme Court applied the three-part test set
out in Haida Nation v. British Columbia (Minister of Forests),

2004 SCC 73, for determining whether consultation was required:
“(1) the Crown’s knowledge, actual or constructive, of a potential
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Aboriginal claim or right; (2) contemplated Crown conduct; and
(3) the potential that the contemplated conduct may adversely
affect an Aboriginal claim or right.” Rio Tinto, 2010 SCC 43, at
¶ 31. Regarding the second element, the Court confirmed that such
action is not confined to government exercise of statutory powers
or to decisions or conduct that have an “immediate impact” on
lands and resources. Id. at ¶¶ 43 & 44. Rather the duty to consult
extends to “ ‘strategic, higher level decisions’ that may have an
impact on Aboriginal claims and rights,” “even if these decisions
have no ‘immediate impact on the lands and resources.’ ” Id. at
¶¶ 44 & 47 (quoting 1 J. Woodward, Native Law at 5-41).
Regarding the third element, the Court held that there must be a
causal relationship between the proposed government conduct and
a potential for adverse impacts on pending Aboriginal claims or
rights. The Court was clear that (1) “[p]ast wrongs, including pre-
vious breaches of the duty to consult, do not suffice” (id. at ¶ 45);
(2)“[m]ere speculative impacts . . . will not suffice” (id. at ¶ 46);
and (3) “[t]he adverse effect must be on the future exercise of the
right itself; an adverse effect on a First Nation’s future negotiating
position does not suffice.” Id. Thus, the duty to consult is confined
to adverse impacts flowing from the current Crown proposal at
issue, not to larger adverse impacts of the project of which it is a
part. “The subject of the consultation is the impact on the claimed
rights of the current decision under consideration.” Id. at ¶ 53.

The Court also found that a tribunal’s duty to consider con-
sultation “depends on the scope of the mandate conferred by the
legislation that creates the tribunal.” Id. at ¶ 55. “If the tribunal
structure set up by the legislature is incapable of dealing with a
decision’s potential adverse impacts on Aboriginal interests, then
the Aboriginal peoples affected must seek appropriate remedies
in the courts.” Id. at ¶ 63. In this case, the Court concluded that
the Commission may evaluate the adequacy of consultation, but
was not empowered to directly engage in consultation. The Court
stated that “[t]he Commission was correct in concluding that an
underlying infringement in and of itself would not constitute an
adverse impact giving rise to a duty to consult.” Id. at ¶ 83.

For all of these reasons, the Court allowed the appeal and
confirmed the decision of the British Columbia Utilities Commis-
sion approving the 2007 EPA.

SIGNIFICANT AM ENDM ENTS TO ONTARIO ENVIRONM ENTAL

APPROVALS PROCESS

Ontario’s Open for Business Act (OBA), S.O. 2010 c.16,
which received Royal Assent on October 25, 2010, included sig-
nificant amendments to the Ontario Environmental Protection Act
and Ontario Water Resources Act intended to reduce administra-
tive burden for businesses seeking operational approvals. Most
will be phased in over time. Significant changes include the fol-
lowing:

• Potential for governmental authorities to establish a two-
tiered risk-based approach. An online public registry will
be established for “lower risk” activities. Those seeking
to carry out “higher-risk” activities will be required to
seek environmental approvals. To date, no regulations

have been released under the OBA and it is not known
what activities will be designated as lower or higher risk.

• Businesses will now be able to seek single site-wide ap-
provals that would apply to contaminant emission sources,
sewage works, and waste activities that apply at a site.
Previously, separate Certificates of Approval were re-
quired for each of these activities even if they were all
occurring at the same site.

• Director discretion to require public consultation or a
hearing regarding any application for approval for higher-
risk activities.

See http://www.ontla.on.ca.

FEDERAL GOVERNM ENT ACCEPTS PROSPERITY M INE

FEDERAL PANEL RECOM M ENDATION

On November 2, 2010, Federal Environment Minister Jim
Prentice announced that federal authorities would not grant re-
quired federal approvals for the proposed Prosperity Gold-Copper
Mine near Williams Lake in interior British Columbia due to the
potential for adverse environmental impacts associated with the
project. The Prosperity project underwent environmental assess-
ments under provincial legislation and the Canadian Environmen-
tal Assessment Act (CEAA). The CEAA review process involved
a Federal Review Panel and public hearing. In making its deci-
sion, the Government of Canada took into consideration the con-
clusions of the report of the Federal Review Panel and agreed
with the Panel’s conclusions about the environmental impacts of
the project. The Panel released its report on July 2, 2010, con-
cluding that:

the Project would result in significant adverse environ-
mental effects on fish and fish habitat, on navigation, on
the current use of lands and resources for traditional pur-
poses by First Nations and on cultural heritage, and on
certain potential or established Aboriginal rights or title.
The Panel also concludes that the Project, in combina-
tion with past, present and reasonably foreseeable future
projects would result in a significant adverse cumulative
effect on grizzly bears in the South Chilcotin region and
on fish and fish habitat.

http://www.ec.gc.ca (Prosperity) (quoting Panel Report).

The provincial environmental assessment of the Prosperity
Gold-Copper Mine Proposal pursuant to the Environmental Assess-
ment Act had concluded in January 2010 that, with the implemen-
tation of appropriate mitigation measures, the Prosperity project
is not likely to cause significant adverse environmental effects. In
his decision denying federal approvals, the Environment Minister
effectively rejected these findings. Proponent Taseko Mines Ltd.
is currently evaluating options that would permit the project to
move forward and meet the criteria that the federal government
deems appropriate.
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RETURNING SEVERED M INERAL DOES NOT M ITIGATE

DAM AGES IN A M INERAL TRESPASS CASE

In Thomas v. Bureau of Land Management, 180 IBLA 182
(2010), GFS(MIN) 1(2011), BLM issued plaintiffs a trespass notice
in 1998 based on removal of mineral material from public lands—
Area 1 and Area 2—without a valid contract or other authoriza-
tion from BLM. Id. at 185-86. Lon Thomas responded that he was
not aware that he was engaged in trespass and offered to pay for
the material taken and immediately cease all activity. Id. at 186-
87. BLM determined that Thomas had removed 3,370 tons from
Area 1 and 1,369 tons from Area 2. Thomas then returned about
200 tons of severed mineral to Area 1 and “covered the stone with
fines and smoothed out the surface of the area.” Id. at 187 (quoting
Letter to BLM). Thomas took this action without authorization
from BLM.

This case went through years of litigation and negotiation. In
2007, an Administrative Law Judge (ALJ) held a hearing and found
that 200 tons in Area 1 and 200.71 tons in Area 2 had been re-
moved and that Thomas was liable in trespass for $1,505.33 for
the removal of material from Area 2. Id. at 190. However, Judge
Holt found that Thomas was not liable for any damages for re-

continued on page 2
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—  R E P O R T E R S  —

NINTH CIRCUIT ABANDONS FEDERAL DEFENDANT RULE

In Wilderness Society v. U.S. Forest Service, 630 F.3d 1173
(9th Cir. 2011), the Ninth Circuit abandoned its “federal defen-
dant” rule that categorically prohibited private parties and state
and local governments from intervening of right on the merits of
actions brought under the National Environmental Policy Act, 16
U.S.C. §§ 4321–4347 (NEPA). The court’s en banc decision over-
ruled several prior decisions, which held that private parties and
others lacked a sufficient interest to intervene of right because
NEPA is a procedural statute that binds only the federal govern-
ment.

In Wilderness Society, several groups representing recreation-
al interests moved to intervene of right in a NEPA action brought
by conservation groups challenging the level of motorized vehicle
use permitted by the Forest Service in Idaho’s Sawtooth National
Forest. The district court applied the “federal defendant” rule in
denying intervention to the recreation groups. On appeal, the Ninth
Circuit agreed with the proposed intervenors and a broad cross-
section of commercial, conservation, governmental, Tribal, and
other amici groups that urged the court to set the rule aside. The

continued on page 4
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—  R E P O R T E R  —

NINTH CIRCUIT PANEL HOLDS THAT CAPPED WASTE ROCK

PITS AT M INE PROJECT ARE NONPOINT SOURCES UNDER

CLEAN WATER ACT

On December 23, 2010, a Ninth Circuit panel (Panel) issued
a ruling that operators will find instructive with respect to design-
ing and implementing storm water control and management mea-
sures at mine projects. In Greater Yellowstone Coalition v. Lewis,
628 F.3d 1143 (9th Cir. 2010), the Panel affirmed the district
court’s rejection of claims brought by environmental interest groups
(Groups) against federal agencies (Agencies) over approval of a
mine expansion project. The claims alleged that the Agencies’ ap-

proval of the project violated the Clean Water Act (CWA), 33
U.S.C. §§ 1251–1387, the National Environmental Policy Act
(NEPA), 42 U.S.C. §§ 4321–4347, and the National Forest Man-
agement Act, 16 U.S.C. §§ 472a–1614 (scattered sections). Of
particular interest to mine site operators is the Panel’s discussion
and analysis of issues related to storm water runoff at mine proj-
ects and the applicability of National Pollutant Discharge Elimina-
tion System (NPDES) permitting requirements under the CWA.

This case involves the Smoky Canyon Mine project, a phos-
phate ore mine operated by J.R. Simplot Company (Simplot) on

continued on page 4



page 2 MINERAL LAW NEWSLETTER

MINERAL LAW NEWSLETTER

EDITORS

M ining  - Mark S. Squillace
Professor of Law
University of Colorado

Oil and Gas - John S. Lowe
Professor of Law
Southern Methodist University

REPORTERS

Alabama - Edward G. Hawkins
Hawkins Law Firm
Mobile, AL

Alaska -Randal G. Buckendorf
BP Exploration (Alaska) Inc.
Anchorage, AK

J.P. Tangen
Anchorage, AK

Arizona - Michael R. Urman
DeConcini McDonald Yetwin & Lacy, P.C.
Tucson, AZ

Arkansas - Thomas A. Daily
Daily & Woods, P.L.L.C.
Fort Smith, AR

California - Kevin L. Shaw
Mayer Brown LLP
Los Angeles, CA

Donovan C. Collier &
Brent McManigal
Gresham, Savage, Nolan & Tilden
San Bernardino, CA

Patrick G. Mitchell
Downey Brand LLP
Sacramento, CA

Colorado - Sheryl L. Howe
Welborn Sullivan Meck & Tooley, P.C.
Denver, CO

Howard R. Hertzberg
Denver, CO

Congress/Federal Agencies
Robert C. Mathes
Bjork Lindley Little PC
Denver, CO

Randall E. Hubbard
Davis Graham & Stubbs LLP
Denver, CO

Environmental - Roger L. Freeman
Steven E. Marlin
Davis Graham & Stubbs LLP
Denver, CO

Federal - Patricia J. Winmill
Parsons Behle & Latimer
Salt Lake City, UT

Gregory R. Danielson
Davis Graham & Stubbs LLP
Denver, CO

Idaho - Jeffrey C. Fereday &
Peter G. Barton
Givens Pursley LLP
Boise, ID

Kansas - David E. Pierce
Washburn University School of Law
Topeka, KS

Louisiana - Adam B. Zuckerman
Baker, Donelson, Bearman, Caldwell &
Berkowitz, PC
New Orleans, LA

Michigan - Dennis J. Donohue
Eugene E. Smary
Warner Norcross & Judd LLP
Grand Rapids, MI

Minnesota - I. Daniel Colton
Aleava R. Sayre
Leonard, Street and Deinard
Minneapolis, MN

Mississippi - W. Eric West
McDavid, Noblin & West
Jackson, MS

Montana - Steven P. Ruffatto, Colby L.
Branch & Denise D. Linford
Crowley Fleck PLLP
Billings, MT

Nebraska - Annette M. Kovar
Nebraska Department of
Environmental Quality
Lincoln, NE

Nevada - Thomas P. Erwin
Erwin & Thompson LLP
Reno, NV

New Mexico - John S. Nelson
Atwood, Malone, Turner & Sabin
Roswell, NM 

Stuart R. Butzier
Modrall Sperling
Albuquerque, NM

North Dakota - Fred C. Rathert &
Ken G. Hedge
Crowley Fleck PLLP
Williston, ND

Dwight C. Eiken
Neff Eiken & Neff P.C.
Williston, ND

Oklahoma - James C. T. Hardwick
Hall Estill
Tulsa, OK

Pacific Northwest - Carlin A. Yamachika
Day Carter & Murphy LLP
Portland, OR

South Dakota - Max Main
Bennett, Main & Gubbrud, P.C.
Belle Fourche, SD

Texas - William B. Burford
Hinkle, Hensley, Shanor & Martin, L.L.P.
Midland, TX

Utah - William E. Ward
Holme Roberts & Owen LLP
Salt Lake City, UT

Michael N. Thatcher
Holland & Hart LLP
Salt Lake City, UT

Wyoming - William N. Heiss
Casper, WY

Canada - Christopher G. Baldwin
Lawson Lundell LLP
Vancouver, BC

Nigel D. Bankes
Faculty of Law, University of Calgary
Calgary, AB

The Mineral Law Newsletter is compiled by Professors John S. Lowe and
Mark S. Squillace, and edited jointly with the Rocky Mountain Mineral
Law Foundation. The Newsletter is distributed on a paid circulation basis,
four issues per year; 2011 price (4 issues and permanent storage binder) is
$80.00. Copyright ©2011, Rocky Mountain Mineral Law Foundation,
Westminster, Colorado.

F E D E R A L  —  M I N I N G

continued from page 1

moval of material from Area 1, because Thomas had mitigated the
damages by returning all of the material to Area 1. Id. Further, the
ALJ determined that BLM was not entitled to assess adminis-
trative costs for the trespass. Id.

IBLA overturned Judge Holt’s decision entirely. First, it de-
termined that BLM had correctly calculated the amount of ma-
terial removed from Area 1 and Area 2. Id. at 191-205. Second,
IBLA determined that a party cannot mitigate damages for tres-
pass by returning material to the land. Judge Holt had allowed the
mitigation under common law principles, noting that “common law
‘also recognized that damages [for conversion] may be mitigated,
or reduced, where the convertor has returned the property.’ ” Id.

at 206 (quoting Restatement (Second) of Torts § 922 (1977)).
Judge Holt applied sections of the Restatement (Second) of Torts

and determined that the damages for Area 1 were mitigated by
Thomas’s return of the severed mineral. IBLA disagreed, stating
that BLM was not seeking damages for conversion, but rather
damages for trespass. Id. at 207. IBLA could not identify any au-
thority “for the mitigation of mineral material trespass damages.”
Id. at 208.

BLM further concluded that Thomas’ return of the material
constituted another, separate unauthorized use of the public lands.
Id. at 209. IBLA agreed that

such an action would constitute a separate unauthorized
use of the public lands for which the party would be li-
able in damages. See 43 C.F.R. § 2920.1-2. A party, such
as Thomas, who has taken mineral material from the pub-
lic lands in trespass and then returned certain material,
perhaps the returned material or perhaps not, without
any prior authorization from BLM, will not be afforded
any mitigation of trespass damages based on the value of
the materials returned to the trespass site.

Id.

IBLA also rejected Thomas’ argument that it could not im-
pose administrative costs for the trespass, holding that section
304(a) of the Federal Land Policy and Management Act autho-
rizes the Secretary of the Interior to impose reasonable charges
in connection with a mineral material trespass. Id. (citing Henry

Deaton, 101 IBLA 177, GFS(MISC) 24(1988)).

STATE AGENCIES M UST COM PLY W ITH CWA  IN

UNDERTAKING M INE RECLAM ATION

In West Virginia Highlands Conservancy, Inc. v. Huffman,
625 F.3d 159 (4th Cir. 2010), environmental organizations sued the
West Virginia Department of Environmental Protection (WVDEP)
under the Clean Water Act (CWA) for emitting pollutants from
reclaimed mine sites without a National Pollutant Discharge Elim-
ination System (NPDES) permit. WVDEP runs its own NPDES
permit system and mine operators are required to apply to WVDEP
for such permits. Id. at 162-63. As a condition of the permit, mine
operators are required to post a bond to guarantee compliance. Id.

at 163. If the mine operator defaults, WVDEP can forfeit the bond.
WVDEP regulations require that at bond-forfeiture sites WVDEP
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must meet certain water quality standards and remediate acid mine
drainage with available resources. If the posted bond does not
cover the costs, it must continue to treat the drainage by drawing
upon funds from a Special Reclamation Fund. Id.

In 2007, several environmental groups requested water qual-
ity data from various bond forfeiture sites and, from this data, they
determined that there were 18 bond forfeiture sites that were dis-
charging acid mine drainage into the state waters. Id. The environ-
mental groups sued WVDEP under the citizen suit provision of
the CWA. Id. at 164. The plaintiffs sought a declaratory judgment
that WVDEP had to obtain a NPDES permit to discharge water
from bond forfeiture mine sites rather than merely comply with its
own regulations. Id.

WVDEP advanced several arguments. First, WVDEP argued
that it should be exempt from the NPDES scheme because “it is
a state agency engaging in reclamation efforts rather than a private
company intentionally discharging pollutants.” Id. at 166. The
court rejected this argument because the CWA and EPA’s regu-
lations reject exemptions for state agencies. Further, the statute
contains no exemption for reclamation efforts.

Second, WVDEP argued that it should be exempt because “it
did not cause the discharges in the first place.” Id. at 167. Again,
the court rejected the argument because the CWA does not con-
tain any causation requirement. It simply bans “the discharge of
any pollutant by any person.” Id. at 167 (quoting CWA, 33 U.S.C.
§ 1311(a)).

Third, WVDEP argued that it would be absurd to require that
it apply to itself for a permit, issue itself a permit, and then police
its own compliance with the permit. Id. at 168-69. The court re-
jected this argument reasoning that WVDEP has different depart-
ments that are in charge of different programs. It also observed
that in the past WVDEP had issued itself a permit at a different
forfeiture site and apparently had no difficulty issuing or enforcing
that permit. Id. at 169.

Finally, WVDEP argued that it simply could not afford to
comply with an NPDES permit and that requiring the state to
apply for such permit would likely result in the state not under-
taking reclamation efforts in the first place. Id. The court rejected
this argument as speculative and stated that the statute cannot be
undone just because it creates a burden on the WVDEP.

UPDATE TO MSHA’S M INE REFUGE RULES FOR

UNDERGROUND COAL M INES

In International Union, United Mine Workers v. Mine Safety

and Health Administration, 626 F.3d 84 (D.C. Cir. 2010), Con-
gress passed the Mine Improvement and New Emergency Response
Act of 2006, Pub. L. No. 109-236, 120 Stat. 493 (MINER Act) in-
structing the Secretary of Labor to consider expanded use of ref-
uges for trapped miners. Id. at 87. The MINER Act instructed the
National Institute of Occupational Safety and Health (NIOSH) to

conduct research regarding the utility and practicality of refuge
alternatives in underground coal mines. Id. at 88. NIOSH was to
report to Congress and the Secretaries of Labor and Health and
Human Services within 18 months.

In 2007, after NIOSH conducted its research and reported
back, Congress directed the Secretary to “propose regulations . . .
consistent with the recommendations of the [NIOSH Report].” Id.

(quoting 2008 Appropriations Act § 112(b)). The Mine Safety and
Health Administration (MSHA) promulgated rules and plaintiffs
brought this suit challenging two provisions of the final rule.

Training. The NIOSH Report recommended that miners be
given quarterly, hands-on training in the use of the refuges. Id. at
87-88. The Report concluded that without frequent, hands-on
training, the miners were likely to forget, citing experiments to that
effect, which showed that when only annual hands-on training is
provided only 10% of miners demonstrated proficiency. Id. at 88.

MSHA proposed quarterly drills and annual training. The drills
would require locating a refuge and reviewing other documenta-
tion on the refuges. Id. The annual training would involve hands-
on training. The UMWA objected that the training provision was
inconsistent with the NIOSH Report, but MSHA adopted a final
rule that did not differ substantially from the proposed rule. Id.

UMWA argued that in 2007, Congress directed that regu-
lations be promulgated that were “consistent with” the NIOSH
Report and that by only requiring annual hands-on training, the
final rule was not consistent with the Report. Id. at 90-91. The
court determined that “consistent with” does not mean exact, but
only compatible. Id. at 91. Thus, “MSHA could permissibly adopt
changes to the NIOSH recommendations in response to issues
raised by commentators or the agency itself, but it could not adopt
a provision that is contrary to the NIOSH Report.” Id. at 92. MSHA
argued that the final rule did not abandon the NIOSH training
requirements, but only modified the frequency. Id. The court de-
termined that such modification “comes within our precedent in-
terpreting the ‘consistent with’ mandate.” Id. at 93.

Nevertheless, the court found the training provision arbitrary
and capricious because, as UMWA argued, MSHA failed to ade-
quately explain its divergence from the NIOSH recommendations.
Id. Instead, MSHA merely stated that it derived the training re-
gime based on its knowledge and experience. MSHA failed to
explain that knowledge and experience and provided no analysis
for its conclusions. MSHA also failed to address comments ex-
pressing concern about the training frequency and that such failure
“is fatal to its defense of the training provision.” Id. at 94. The
court remanded the rule, but did not vacate it, to allow MSHA
time to provide an explanation of the training provision.

Refuge Volume. The NIOSH Report recommended at least 15
square feet of floor space and at least 85 cubic feet of volume per
miner for the refuges to enable miners to perform basic functions.
Id. at 89. MSHA’s proposed rule provides for 15 square feet of
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floor space and 60 cubic feet of volume, and for low-height mines,
the 60 cubic feet could be achieved by increasing floor space. Id.

The UMWA commented that 60 cubic feet was not enough and
that miners needed more space in the event of extended stays in
the refuges and especially for larger-than-average miners to pro-
tect physical and mental health. Id. The final rule adopted the 60
cubic feet per miner and required as little as 30 cubic feet for ref-
uges in low-height mines. Id. at 90.

The court ruled against UMWA on all counts of its refuge
volume argument. The court found that the final rule was a logical
outgrowth of the proposed rule and determined that MSHA had
adequately explained its rationale and responded to comments. Id.

at 94-98.

F E D E R A L  —  O I L  &  G A S

continued from page 1

court found that its “federal defendant” rule was inconsistent with
Fed. R. Civ. Proc. Rule 24(a)(2), “which requires only ‘an interest
relating to the property or transaction that is the subject of the
action.’ ” 630 F.3d at 1178. The court additionally rejected the
“federal defendant” rule because it (1) failed to examine the prac-
tical and equitable considerations which inform intervention under
Rule 24, (2) ignored the court’s “traditionally liberal policy in fa-
vor of intervention,” (3) was “at odds with the normal standards
we apply in all other intervention of right cases,” and (4) was “out
of step with all but one of our sister circuits that have addressed”
the issue. Id. at 1180.

The decision will have a significant impact on the ability of
energy companies and others to intervene in future NEPA cases
arising in the Ninth Circuit. To determine in future cases whether
a putative intervenor has a sufficient interest to intervene as of
right under NEPA, “the operative inquiry should be whether the
‘interest is protectable under some law’ and whether ‘there is a
relationship between the legally protected interest and the claims
at issue.’ ” Id. (quoting Sierra Club v. U.S. EPA, 995 F.2d 1478,
1484 (9th Cir. 1993)). A proposed intervenor “will generally dem-
onstrate a sufficient interest for intervention of right in a NEPA
action, as in all cases, if ‘it will suffer a practical impairment of its
interests as a result of the pending litigation.’ ” Id. at 1180-81
(quoting California ex rel. Lockyer, 450 F.3d 436, 441 (9th Cir.
2006)).

E N V I R O N M E N T A L

continued from page 1

about 5,000 acres located in portions of Caribou-Targhee Na-
tional Forest in southern Idaho. Simplot sought approval from
the Bureau of Land Management (BLM) and U.S. Forest Service
(USFS) to extend current open pit phosphate ore mining opera-
tions into two existing federal leases located on National Forest
land adjacent to the mine. Overburden at the project site contains
high selenium concentrations that are susceptible to leaching out
to surface and groundwater.

On October 17, 2007, following review of the project and a
public comment period, BLM and USFS issued the Final Environ-

mental Impact Statement (FEIS) for the proposed mine expansion.
The preferred alternative required Simplot to take several mea-
sures to reduce environmental impacts from the proposed expan-
sion, including implementation of an engineered cover system to
control percolation of precipitation through selenium-laden waste
rock and into groundwater sources at the newly mined areas. Other
required measures included topsoil protection, waste rock backfill,
Best Management Practices (BMPs) to control sediments, recla-
mation of disturbed lands as mining proceeds, and revegetation of
reclaimed slopes. The Agencies also required a monitoring pro-
gram to demonstrate the effectiveness of the engineered cover and
other mitigation measures, and to determine compliance with state
and federal water quality standards. The Agencies concluded that
with these protective measures and remediation of existing sources
of contamination, the project would not contribute to violations of
water quality standards. Lewis, 628 F.3d at 1147-48.

Key to approval of the mine expansion project was the en-
gineered cover system designed by Simplot to control selenium
leaching through the waste rock pits. The cover consists of a multi-
layered soils and chert cap that facilitates runoff, moisture storage,
and evapotranspiration. Extensive modeling, review, and testing
of the system in coordination with federal agency and Idaho De-
partment of Environmental Quality (IDEQ) technical review teams
demonstrated the system’s function and effectiveness in prevent-
ing impacts to water quality. BLM and USFS issued the Record
of Decision approving the mine expansion project in June 2008,
and the Groups filed suit in district court challenging that approval.
The district court granted summary judgment in favor of the Agen-
cies, and the Groups appealed. Id. at 1147.

The Panel majority agreed with the district court’s ruling that
the Agencies’ approval of the expansion was not arbitrary and ca-
pricious, or a violation of NEPA. These conclusions were based
on the Agencies’ thorough examination of the project, including
extensive technical review and evaluation of the engineered cover
system, and the contribution by Simplot’s other remediation efforts
at the site towards preventing future pollution. Id. at 1149.

The issue relevant to storm water flows was whether the capped
waste rock pits constitute point source discharges of pollutants
under the CWA. The CWA requires NPDES permits for point
source discharges of pollutants to navigable waters (section 402,
33 U.S.C. § 1342), and certification of projects involving point
source discharges of pollutants from the state in which such dis-
charges occur (section 401, 30 U.S.C. § 1341). A “point source”
is “any discernible, confined and discrete conveyance . . . from
which pollutants are or may be discharged.” § 502(14), 33 U.S.C.
§ 1362. The Panel noted that “some type of collection or chan-
neling is required to classify an activity as a point source,” and
that Congress intended that “runoff caused primarily by rainfall
around activities that employ or create pollutants” at mine sites be
a nonpoint source discharge. 628 F.3d at 1152 (quoting Trustees

for Alaska v. EPA, 749 F.2d 549, 558 (9th Cir. 1984) (placer mine
sluice box through which pollutants are discharged is a point source
within the CWA statutory definition)).

The Panel observed that potential discharges of pollutants at
the Smoky Canyon Mine occur from precipitation runoff from the
capped waste rock pits that is captured by a storm water drain
system, and precipitation seepage through the pit cover that infil-
trates into the ground. Simplot obtained section 401 certification
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from IDEQ for the surface runoff captured by its storm water drain.
With respect to the waste rock pit seepage, the Panel concluded
that the pit infiltration is a nonpoint source discharge because
there is no confinement or containment of the water. The cover
system diverts water away from the pits, and any existing infil-
tration occurs at a rate less than natural infiltration of water on un-
capped areas at the site. This water discharges through 200 feet of
overburden and up to 750 feet of undisturbed material below the
overburden before discharging to surface water. According to
the Panel, this water is not collected or channeled and then dis-
charged, but rather, flows or dissipates to receiving waters in a
“natural and unimpeded manner” to render the discharges nonpoint
source in nature. 628 F.3d at 1153.

The Panel’s unanimous decision as to section 401 certifica-
tion focused on the mechanisms employed at the site to prevent
contact by storm water flows with pollutants, and the fate of pre-
cipitation reaching and passing through the waste rock pits. In
particular, the infiltration rate and significant thickness and depth
of the underlying undisturbed material through which the seepage
traveled before reaching jurisdictional waters supported the Panel’s
reasoning that these were natural and unimpeded discharges, and
therefore, nonpoint source discharges. The Panel’s decision and
discussion illustrate storm water management features and methods
that operators can utilize to avoid CWA liability at mine sites.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

K A T H L E E N  C .  S C H R O D E R

—  R E P O R T E R S  —

ENVIRONM ENTAL PROTECTION AGENCY ANNOUNCES

GREENHOUSE REPORTING RULES

On November 30, 2010, the U.S. Environmental Protection
Agency (EPA) published a final rule in the Federal Register

for the new Subpart W  of the greenhouse gas reporting rule.
40 C.F.R. pt. 98. The final rule requires reporting of greenhouse
gases by segments of the petroleum and natural gas industry.
75 Fed. Reg. 74,458 (Nov. 30, 2010). When the EPA released its
general greenhouse gas reporting final rule in 2009, it deferred
imposing reporting requirements on petroleum and natural gas
systems while it considered public comment. 74 Fed. Reg. 56,260,
56,319 (Oct. 30, 2009). The 2010 rule extends the reporting re-
quirements to numerous segments of the petroleum and natural gas
industry, including onshore petroleum and natural gas production
facilities, offshore petroleum and gas production platforms, natural
gas processing plants, natural gas transmission compression, un-
derground natural gas storage, liquefied natural gas (LNG) storage,
LNG import and export, and natural gas distribution facilities. 75
Fed. Reg. at 74,489 (codified at 40 C.F.R. § 98.230). The EPA
estimates that the rule will cover 85% of greenhouse gases from
the petroleum and natural gas industry with approximately 2,800
facilities reporting. Id. at 74,481.

Petroleum and natural gas “facilities” that emit 25,000 metric
2tons or more of carbon dioxide (CO ) equivalent per year are sub-

ject to the rule’s reporting requirements. 75 Fed. Reg. at 74,511
(codified at 40 C.F.R. § 98.238). A unique element of the rule is
that it applies distinct definitions of “facilities” to onshore petro-
leum and natural gas production and natural gas distribution. For
onshore production, a “facility” is defined to include “all petro-
leum or natural gas equipment on a well pad or associated with a

2well pad, and CO  [enhanced oil recovery] operations that are under
common ownership or common control including leased, rented,
or contracted activities . . . [and] located in a single hydrocarbon
basin,” as defined by the American Association of Petroleum Ge-
ologists. Id. If an operator owns or operates more than one well in
a basin, then all production equipment associated with all wells
owned or operated by that operator in the basin would be con-
sidered one facility. For natural gas distribution, “facility” means
“the collection of all distribution pipelines, metering stations, and
regulation stations that are operated by a Local Distribution Com-
pany (LDC) that is regulated as a separate operating company by
a public utility commission or that are operated as an independent
municipally-owned distribution system.” Id. For the remaining
petroleum and natural gas segments subject to the rule, the defi-
nition of “facility” is the same as for most other sectors under the
general greenhouse gas reporting rule. See 40 C.F.R. § 98.6.

Facilities that meet the 25,000 metric tons per year threshold,
regardless of the industry segment, must report annual methane

4(CH ) and carbon dioxide emissions from equipment leaks and
venting. 75 Fed. Reg. at 74,462, 74,490 (codified at 40 C.F.R.
§ 98.232). Additionally, facilities must report emissions of meth-

2ane, carbon dioxide, and nitrous oxide (N O) from flaring. Id. Fi-
nally, facilities must report emissions of carbon dioxide, methane,
and nitrous oxide from combustion sources. Id. Notably, petro-
leum and natural gas production facilities must also report com-
bustion emissions from both stationary and portable equipment.
75 Fed. Reg. at 74,490 (codified at 40 C.F.R. § 98.232(c)(22)).

The rule does not require direct measurement of emissions
from all sources: instead, it prescribes a hybrid approach of direct
measurement and facility-specific calculations to estimate emis-
sions. See generally 75 Fed. Reg. at 74,491–505 (codified at 40
C.F.R. § 98.233). The appropriate methods vary depending on the
type of emission source. Id. For certain periods during 2011, fa-
cilities may use best available monitoring methods for certain
emission sources in lieu of the reporting methods described in the
rule. 75 Fed. Reg. at 74,506 (codified at 40 C.F.R. § 98.233(f)).

The rule took effect on December 30, 2010. Id. at 74,458.
Owners and operators of petroleum and natural gas production
facilities subject to the rule’s reporting requirements must begin
data collection on January 1, 2011. Monitoring plans must be sub-
mitted to EPA by April 1, 2011. Id. at 74,511 (codified at 40 C.F.R.
§ 98.237). Reports must be submitted annually, with the first re-
port due to EPA by March 31, 2012 for 2011 data. See 40 C.F.R.
§ 98.3(b).

112TH CONGRESS SELECTS NEW  PUBLIC LAND

AND ENERGY COM M ITTEES

With the 112th Congress now in session, the majority and
minority caucuses have made their new committee assignments.
On the Senate side, Senator Jeff Bingaman (D-New Mexico) re-
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turns as Chairman of the Senate Energy and Natural Resources
Committee and Senator Lisa Murkowski (R-Alaska) will be re-
turning as the ranking minority member. The Senate Energy and
Natural Resources Subcommittee on Public Lands and Forests will
be chaired by Senator Ron Wyden (D-Oregon) and the Republi-
can ranking member will be John Barrasso (R-Wyoming). The
Senate Subcommittee on National Parks will be chaired by Mark
Udall (D-Colorado) and the Republican ranking member will be
Richard Burr (R-North Carolina). The Senate Subcommittee on
Energy will be chaired by Senator Maria Cantwell (D-Washington)
and the Republican ranking member will be Senator James E. Risch
(R-Idaho).

On the House side, the House Natural Resources Committee
has seen significant changes with the Republicans taking the ma-
jority in the House. Representative Doc Hastings (R-Washington)
has been named the Chairman of the House Natural Resources
Committee. Representative Edward Markey (D-Massachusetts) is
the ranking minority member. The House Subcommittee on Na-
tional Parks, Forests and Public Lands will be chaired by Repre-
sentative Rob Bishop (R-Utah). Representative Raul Grijalva
(D-Arizona) is the ranking minority member. Representative Doug
Lamborn (R-Colorado) will chair the House Subcommittee on
Energy and Mineral Resources. Representative Rush Holt (D-New
Jersey) is the ranking minority member. Representative John
Fleming (R-Louisiana) will chair the Subcommittee on Fisheries,
Wildlife, Oceans and Insular Affairs with Representative Donna
Christensen (D-Virgin Islands) the ranking minority member.

CEQ  ISSUES VITAL GUIDANCE ON THE APPROPRIATE USE OF

M ITIGATION AND M ONITORING

The Council on Environmental Quality (CEQ) issued final
guidance for federal departments and agencies on the appropriate
use of mitigation in environmental assessments (EAs) and envi-
ronmental impact statements (EISs) under the National Environ-
mental Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321–4347. 76
Fed. Reg. 3843 (Jan. 21, 2011). According to the CEQ, the “guid-
ance was developed to modernize, reinvigorate, and facilitate
and increase the transparency of NEPA implementation.” Id. The
guidance issued by the CEQ outlines how federal agencies should
apply mitigation in the development of their agency-specific NEPA
implementing regulations and procedures in specific projects. The
document reminds agencies of their responsibility to analyze miti-
gation measures with existing CEQ regulations despite the fact
NEPA is a procedural statute. The guidance contains information
on the implementation of mitigation and requirements for federal
agencies to monitor mitigation after a decision document has been
released in certain circumstances. The new guidance contains ad-
ditional information and encouragement for federal agencies to
provide for public participation and accountability in the develop-
ment and implementation of mitigation measures and to provide
for public involvement in the monitoring of those mitigation mea-
sures after a guidance document has been issued. Finally the CEQ
guidance document provides additional information for federal
agencies on how to document both the implementation of mitiga-
tion measures and how they will be monitored. The new guidance
became effective on January 21, 2011.

C A L I F O R N I A  —  M I N I N G

G .  B R A I D E N  C H A D W I C K

C H R I S T O P H E R  L .  P O W E L L

—  R E P O R T E R S  —

CEQA  ANALYSIS FOR M INES ON FEDERAL LAND M UST COVER

ENTIRE OPERATION RATHER THAN ONLY RECLAM ATION

In Nelson v. County of Kern, 118 Cal. Rptr. 3d 736 (Cal. Ct.
App. 2010), the California Fifth District Court of Appeals ruled
that a lead agency under the California Environmental Quality
Act (CEQA) must analyze the environmental impacts of an entire
mining operation located on federal land rather than simply analyze
the impacts of reclamation. In this case, Carlton Global Resources
(Carlton) proposed a calcite-marble mining operation (mine) on
federal land managed by the Bureau of Land Management (BLM).
Id. at 741. BLM had prepared an Environmental Assessment that
analyzed mining operations, in compliance with the National En-
vironmental Policy Act (NEPA), 42 U.S.C §§ 4321–4347. 118 Cal.
Rptr. 3d at 756. While BLM had direct land use authority over the
proposed mine, Kern County (County) was the lead agency for
purposes of the Surface Mining and Reclamation Act (SMARA).
Id. at 740.

Since the approval of a reclamation plan is a discretionary
approval, the County was also required to comply with CEQA.
Accordingly, the County prepared a mitigated negative declara-
tion that analyzed the environmental impacts of the proposed rec-
lamation activities. Id. at 744. The County believed that the terms
of a memorandum of understanding (MOU) between the State of
California and BLM allowed the scope of the CEQA analysis to
be limited to reclamation activities as described in the County-
approved reclamation plan. Id. at 743. Accordingly, the mitigated
negative declaration prepared for the mine analyzed the environ-
mental impacts of reclamation activities but not the impacts asso-
ciated with the actual mining operations. Id. at 744.

The Petitioners sued the County in superior court, alleging
that the County’s approval violated CEQA by failing to analyze
the entire proposed mining operation; however, the trial court de-
nied the petition. Id. at 745. The Fifth District Court of Appeals
reversed the trial court and set aside the County’s approval of the
mitigated negative declaration and reclamation plan. Id. at 761.
The court reasoned that “the entire CEQA project that had to be
reviewed by County included both the mining operations and the
reclamation plan. Both aspects were integrally related and consti-
tuted the whole of the action or the entire activity for which ap-
provals were being sought.” Id. at 750. Additionally, the court
stated that

there is nothing necessarily problematic (from a pre-
emption standpoint) in the fact that County is called upon
to apply CEQA and SMARA regarding a mining project
on federal land, even if that project already received fed-
eral environmental review and “approval” by BLM under
NEPA. . . . [T]o the extent the trial court and County
believed there was some kind of inherent jurisdictional
bar to County meeting its CEQA and SMARA responsi-
bilities to review the entire mining project, we disagree.
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Id. at 758.

While many mining operations on federal land had been pre-
viously approved with CEQA review limited to only reclamation
activities, under the holding in Nelson, any proposed mining
operation on federal land in California requiring approval of a
reclamation plan requires CEQA analysis of the entire mining
operation rather than simply analysis of the reclamation activity.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

CONDEM NATION RULE AND ORDER IN 1987  M AY COVER OIL

AND GAS

In Vol. XXVI, No. 2 (2009) of this Newsletter, we reported
on Gypsum Ranch Co., LLC v. Board of County Commissioners,
219 P.3d 365 (Colo. Ct. App. 2009). The Colorado Supreme Court
reversed the court of appeals decision in Department of Transpor-

tation v. Gypsum Ranch Co., LLC, 244 P.3d 127 (Colo. 2010).
The court of appeals had ruled that a condemnation in 1987 did
not include oil and gas because the eminent domain statute did not
authorize condemnation of mineral interests. The court of appeals
had found that statutory amendments enacted in 2008 clarified
that oil and gas are not included in a condemnation except to the
extent required for subsurface support. The Colorado Supreme
Court disagreed and found the 2008 statutory amendments were
prospective only. Therefore, the Colorado Supreme Court re-
versed the court of appeals decision to the extent it found that the
statutory scheme that existed prior to 2008 prohibited the depart-
ment from acquiring mineral interests in land condemned for high-
way purposes. The case was remanded for further proceedings
consistent with the opinion.

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

P E T E R  G .  B A R T O N

—  R E P O R T E R S  —

NINTH CIRCUIT AFFIRM S SIM PLOT’S PHOSPHATE M INE

EXPANSION

As described in more detail in the Environmental Report of
this Newsletter, the Ninth Circuit affirmed the decision to allow
the J.R. Simplot Company (Simplot) to expand the Smoky Canyon
phosphate mine in southeast Idaho. Greater Yellowstone Coalition

v. Lewis, 628 F.3d 1143 (9th Cir. 2010); amended Jan. 25, 2011.
The mine sits on about 5,000 acres of federal land inside the
Caribou-Targhee National Forest. The Bureau of Land Manage-
ment and the U.S. Forest Service, the two federal agencies with
jurisdiction over the mine, had approved the expansion, which
included an experimental cover to reduce percolation. Four en-
vironmental groups challenged the proposed expansion on the
grounds it would violate the National Environmental Policy Act,
the Clean Water Act, and the National Forest Management Act.

The U.S. District Court for the District of Idaho had affirmed the
agencies’ decision. In a 2-1 decision, the Ninth Circuit affirmed,
ruling that the agencies had not acted arbitrarily and capriciously.

FISH AND W ILDLIFE FINAL RULE EXPANDS BULL TROUT

CRITICAL HABITAT IN IDAHO AND FOUR OTHER STATES

On November 17, 2010, a U.S. Fish and Wildlife Service
final rule went into effect which greatly expands the protections
for waterways critical to the restoration of threatened bull trout,
making it tougher for other agencies to approve logging, mining,
and livestock grazing across a large swath of federal land in Idaho
(and Montana, Nevada, Oregon, and Washington). 75 Fed. Reg.
63,898 (Oct. 18, 2010). The federal regulation represents a major
expansion of the streams, lakes, and reservoirs protected as critical
habitat for the fish in Idaho. The bull trout has disappeared from
about half its historical range due to logging, mining, dam con-
struction, and livestock grazing that have cut off migration routes
and warmed and muddied the water in which it lives. In Idaho, the
rule is projected to affect 8,772 stream miles and 170,218 acres of
lakes in reservoirs. 75 Fed. Reg. at 63,936. The critical habitat
designation leaves only a recovery plan to be completed.

EPA  ISSUES FINAL RULE REQUIRING IDAHO (AND TW ELVE

OTHER STATES) TO UPDATE SIP  FOR GREENHOUSE GASES

On December 13, 2010, the U.S. Environmental Protection
Agency (EPA) found that Idaho (and twelve other states) had a
substantially inadequate state implementation plan (SIP) because
Idaho’s SIP did not apply Prevention of Significant Deterioration
(PSD) requirements to greenhouse gas-emitting sources. 75 Fed.
Reg. 77,698 (Dec. 13, 2010). Other states apply their PSD pro-
grams to greenhouse gas-emitting sources. If Idaho does not up-
date its SIP, large greenhouse gas-emitting sources in Idaho will
not be able to obtain a PSD permit for their greenhouse gases and
so will face delays in constructing and modifying their facilities.

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

—  R E P O R T E R  —

COMPROMISE DID NOT INTERRUPT PRESCRIPTION OF M INERAL

SERVITUDE PURSUANT TO LA . REV. STAT. §  31:75

In Petitjean v. Samson Contour Energy E & P, LLC, 51
So. 3d 200 (La. Ct. App. 2010), the plaintiffs sought information
(and presumably royalties) regarding drilling activity from a well
operator concerning a well drilled in 2006. The plaintiffs claimed
to be mineral servitude owners pursuant to a 1993 judicial com-
promise. The defendant operator, however, argued that plaintiffs’
mineral servitude had prescribed. Indeed, Louisiana mineral servi-
tudes are extinguished by prescription resulting from nonuse for
10 years. La. Rev. Stat. § 31:27(1). Such nonuse was undisputed
in this case. Petitjean, 51 So. 3d at 202. Prescription from nonuse
can be interrupted, though, and plaintiffs made just such an argu-
ment, contending that language in the 1993 judicial compromise
interrupted prescription from nonuse by triggering La. Rev. Stat.
§ 31:75.
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La. Rev. Stat. § 31:75 permits interruption of prescription from
nonuse by certain operations conducted on lands not burdened by
the mineral servitude, specifically providing as follows:

The rules of use regarding interruption of prescription on
a mineral servitude may be restricted by agreement but
may not be made less burdensome, except that parties may
agree expressly and in writing, either in the act creating
a servitude or otherwise, that an interruption of prescrip-
tion resulting from unit operations or production shall
extend to the entirety of the tract burdened by the servi-
tude tract regardless of the location of the well or of
whether all or only part of the tract is included in the unit.

Plaintiffs urged that the following language in the 1993 judicial
compromise satisfied the statutory requirement that the parties
agree expressly and in writing: “All mineral interests pertaining
to any properties partitioned will remain in undivided ownership
whether currently under production or not, for the maximum al-
lowable period of time.” Petitjean, 51 So. 3d at 203.

Even if operations on lands outside of the mineral servitude
were conducted between 1993 and 2003, and some portion of the
mineral servitude was encompassed within the well unit inside
which the operations were conducted, the court of appeal conclud-
ed that prescription was not interrupted. Id. The court reasoned
that the language of the 1993 judicial compromise did not amount
to an express agreement under La. Rev. Stat. § 31:75. Rather, the
1993 judicial compromise “merely states that [the] mineral interests
will remain in undivided ownership for the maximum allowable
period of time-making no mention of La.R.S. 31:75 or its inten-
tion to have prescription interrupted on the entirety of the tract
regardless of well location.” 51 So. 3d at 203. While La. Rev. Stat.
§ 31:75 need not be specifically mentioned in the agreement, “the
language used must leave no question that the parties intend to
invoke the benefit of having the interruption of prescription ex-
tended to lands beyond what would occur under the default opera-
tion of law. It is not enough that the party’s intent be discernable
from a close reading of the contract.” 51 So. 3d at 203. The court
of appeal also appeared concerned about the ability of third parties
to understand whether prescription has been interrupted, noting
that an agreement under La. Rev. Stat. § 31:75 “must be lucent
enough to outside parties as to alert them that prescription will be
interrupted and mineral rights will be preserved by operations
conducted on lands not burdened by the mineral servitude.” 51
So. 3d at 203-04.

The lesson to the oil and gas transactional lawyer is clear here.
Under Petitjean, agreements pursuant to La. Rev. Stat. § 31:75
should clearly and unambiguously express the parties’ intent to
trigger that section. Although it is not mandatory, one may be able
to avoid disputes by expressly referencing the statute in the writ-
ten agreement.

EXERCISE OF OPTION TO EXTEND M INERAL LEASE IS

BINDING ON THIRD PARTY EVEN THOUGH NOT RECORDED

In Sparks v. United Title & Abstract, LLC, No. 45,766-CA,
2010 WL 5099665 (La. Ct. App. Dec. 15, 2010), the Louisiana
Court of Appeal held that “the exercise of an option to renew
contained in a recorded lease need not be recorded to be effective
against third parties.” Id. at *1. In Sparks, the plaintiffs allegedly

received an offer to lease of $20,000 per acre from XTO Energy,
Inc. (XTO); however, XTO declined to proceed with the transac-
tion after a title examination revealed that plaintiffs had only a
25% interest in the mineral rights. Id. Plaintiffs filed suit against
the defendant title company and title insurer, alleging that the title
documents misstated the percentage of plaintiffs’ mineral interests
and caused plaintiffs to be unable to lease their mineral interests
to XTO. Id.

The defendant title company and title insurer argued that plain-
tiffs had suffered no damages because the mineral rights were the
subject of an existing mineral lease in favor of another lessee. In
fact, prior to plaintiffs’ acquisition of the property, a mineral lessee
had timely exercised an option to extend a mineral lease covering
the subject property for another two years. Id. Plaintiffs responded
that, because the exercise of the option was not recorded, it was
not effective against plaintiffs and XTO. Id. at *2.

Affirming its prior decision in Thomas v. Lewis, 475 So. 2d
52 (La. Ct. App. 1985), the court of appeal rejected plaintiffs’ po-
sition. Sparks, 2010 WL 5099665, at *1. The court observed that
the plaintiffs acquired their interests subject to all of the provi-
sions of the mineral lease, including an option for an additional
two-year term in exchange for payment of an additional bonus
prior to the end of the primary term. Id. at *4. Thus, they “were no
longer third persons as to that lease.” Id. More importantly, noted
the court, the exercise of an option to renew included in the re-
corded lease need not be recorded to be effective as to third par-
ties, such as XTO. Id. at *4. Rather, “a recorded document that
contains an option . . . suffices to put third persons on notice of a
potential adverse claim. . . .” Id. at *5.

M I C H I G A N  —  M I N I N G

E U G E N E  E .  S M A R Y

D E N N I S  J .  D O N O H U E

—  R E P O R T E R S  —

EPA  DETERM INES THAT M ICHIGAN M INING OPERATION

DOES NOT IM PLICATE SAFE DRINKING WATER ACT PERM IT

REQUIREM ENTS

As previously reported, on January 14, 2010, the Michigan
Department of Environmental Quality affirmed the issuance of the
first permit under a new non-ferrous metallic mineral mining stat-
ute (known as “Part 632” of the Michigan Natural Resources and
Environmental Protection Act, Mich. Comp. Laws §§ 324.63201–
.63223) to the Kennecott Eagle Minerals Company (Kennecott).
See Vol. XXVII, No. 1 (2010) at 9, of this Newsletter. The permit,
along with the associated air and groundwater discharge permits,
authorized Kennecott to build and construct an underground
nickel-copper mine northwest of the City of Marquette in Michi-
gan’s Upper Peninsula. Although the Upper Peninsula is an area
with a lengthy mining history, several environmental organiza-
tions, certain nearby property owners, and a federally recognized
Indian tribe (the Keweenaw Bay Indian Community (KBIC)), vig-
orously oppose the project. Certain of these groups, led by KBIC
and its request to EPA for government-to-government consul-
tation on the project, urged EPA to duplicate the state review and
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regulate several aspects of the project. Because Michigan is fully
delegated to implement and enforce most federal environmental
programs, the federal government’s ability to exercise any juris-
diction over the project was limited. The only major federal pro-
gram not delegated to Michigan is the underground injection con-
trol (UIC) program. Accordingly, this program became the federal
“hook” by which EPA initially sought regulatory jurisdiction over
the project.

With the exception of certain wells used in in-situ solution
mining, most wells used in conjunction with mine operations qual-
ify as “Class V” UIC wells. See 40 C.F.R. § 144.6 (defining Class
III wells as wells that inject for extraction of minerals, and defin-
ing Class V wells as wells that do not fit within any other class);
U.S. Environmental Protection Agency, Class V Study Fact Sheet:

Mine Backfill Wells, available at http://bit.ly/g9ZGbn (estimating
that over 7,800 Class V mine backfill wells exist in the United
States). Class V wells are wells posing minimal risks to under-
ground sources of drinking water. As such, they are authorized by
rule once the well owner or operator submits basic “inventory”
information to EPA describing the well, its location, owner con-
tact, and other basic information. 40 C.F.R. §§ 144.83 & .84. UIC
regulations governing Class V wells authorize EPA to require
submission of an application for an individual UIC permit if EPA
determines that the well presents an elevated risk to an under-
ground source of drinking water. Id. § 144.84(b)(3). This author-
ity is rarely invoked. Individual UIC permits trigger extensive
public participation procedures including the opportunity to chal-
lenge issuance of a permit before the Environmental Appeals
Board. Id. §§ 124.1–.19. Permit processing must also comply with
the National Historical Preservation Act (NHPA), 16 U.S.C. §§ 470
to 470x-6, which protects tribal and other cultural resources im-
pacted by the project. See 36 C.F.R. § 800.16(y) (defining “under-
taking” subject to NHPA as project, activity, or program requiring
a federal permit, license, or approval). The prospect of NHPA
review was of particular importance to KBIC, which contends that
a rock outcrop at the mine site was a “place of worship” in the
KBIC culture.

In 2006, EPA requested that Kennecott submit Class V well
inventory information for three aspects of its mining operation: a
large capacity septic system that will serve the mine’s surface fa-
cilities, a groundwater discharge infiltration system for managing
treated mine dewatering water and treated surface water runoff,
and the mine backfill operation. EPA also requested information
on Kennecott’s plan to rapidly reflood the mine as part of mine
reclamation. Application of UIC requirements to this activity will
not ripen, however, for several years. EPA quickly determined
that the septic system was authorized by rule. However, EPA sub-
jected the backfill operation and discharge of treated mine de-
watering and surface runoff water to over four years of extensive
review. This extraordinary level of review was driven by volumi-
nous technical and legal submissions to EPA by KBIC and other
project opponents which, if adopted by EPA, would have greatly
expanded the reach of UIC authorities in the mining sector. EPA
resolved these matters as follows:

Mine Backfill Operation. Kennecott’s mine plan calls for
mined-out underground stopes (hundreds of feet below the usable
glacial aquifer) to be backfilled with a cemented-rock fill. Kennecott
would transport the cement and stone in dry form from the surface

to a mix plant in the mine via lined boreholes. Unlike paste or
tailings-based backfills, the cemented-rock fill has the consistency
of moist gravel and is placed into the stope voids and compacted
with trucks. Legal counsel and environmental consultants of KBIC
contended that EPA should regulate these backfill materials as
“fluids” being injected underground. EPA declined to regulate
placement of the cement-rock backfill into stopes, but EPA deter-
mined that delivery of dry backfill materials to the underground
mix plant through lined boreholes implicated UIC Class V well
requirements. EPA did not, however, require Kennecott to apply
for an individual UIC permit for this activity, concluding instead
that construction and use of the boreholes are authorized by rule.

Mine Dewatering Operation. The Kennecott mine dewatering
operation entails treating water captured in the mine to meet or
exceed drinking water standards, and then discharging this water
through a treated water infiltration system (TWIS). The TWIS
was initially designed as a series of perforated pipes installed at
natural grade, and then covered with several feet of gravel and soils.
EPA determined that this configuration qualified as a “subsurface
fluid distribution system” and, therefore, a “well” under UIC regu-
lations. Further, EPA determined generally that this discharge of
drinking-water-quality water to soils above the water table posed
enough of a risk to an underground source of drinking water that
an individual UIC permit was required. Despite questions about
validity of EPA’s determination, Kennecott submitted a permit ap-
plication for the TWIS in April 2007.

During the several-year pendency of the application, Kennecott
continued to evaluate and optimize the design for the TWIS. This
process resulted in a redesign that entailed covering the TWIS
with insulation and other man-made materials that could be easily
removed to better access and maintain the TWIS. Because Kenne-
cott determined that this reconfiguration of the TWIS did not
qualify as a “subsurface fluid distribution system” subject to the
UIC regulation, and because of the nearly three-year delay in EPA’s
processing of the application with no proposed decision, Kennecott
withdrew its UIC permit application in March 2010. After several
months of review, and meetings with Kennecott, KBIC, and EPA
Headquarters, EPA’s Region 5 ultimately agreed with Kennecott
and determined that the reconfigured TWIS did not implicate
the UIC program, finally clearing the way for construction of the
wastewater treatment facilities and eventual operation of the mine.

Ultimately, then, EPA applied the UIC Class V program to
address mine backfill activities that would not traditionally be
seen as injecting fluids into formations in a manner that would
endanger an underground source of drinking water. However, EPA
did not subject these operations to heightened regulation repre-
sented by requiring an individual permit. For detailed legal and
technical papers addressing the various UIC issues presented by
the Kennecott Eagle Mine, visit Region 5’s Eagle Mine website
at http://www.epa.gov/r5water/uic.

Editor’s Note: The authors of this report serve as counsel for
the Kennecott Eagle Minerals Company.
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M I C H I G A N  —  O I L  &  G A S

E U G E N E  E .  S M A R Y

D E N N I S  J .  D O N O H U E

—  R E P O R T E R S  —

DEVELOPM ENTS IN AND REGULATION OF HYDRAULIC

FRACTURING

As in other oil- and gas-producing regions of the country, the
practice of hydraulic fracturing (fracking) is receiving heightened
scrutiny from certain groups and Michigan regulators concerned
about the potential migration of gas and the environmental impact
of fracturing fluids used in the process. Fracking has been widely
utilized in Michigan for nearly 30 years, primarily in the Antrim
shale formation in Michigan’s Lower Peninsula, with approxi-
mately 12,000 wells having been fracked. More recently, the fracking
technique has begun to be expanded into the substantially deeper
Collingwood formation with horizontal wells. These wells neces-
sitate much greater volumes of water (typically about 5 million
gallons of water as opposed to about 50,000 gallons that is more
typical in the Antrim formation wells). Mich. Office of Geological
Survey, “Hydraulic Fracturing of Natural Gas Wells in Michigan” 2,
(Aug. 13, 2010, updated Sept. 23, 2010), available at http://www.
michigan.gov/documents/deq/Hydrofrac-2010-08-13_331787_7.
pdf (“Hydraulic Fracturing”).

Concerns cited by parties opposed to fracking include poten-
tial migration of gas and fracturing fluids, water use, spills and
management of produced water, and identification of additives in
the fracturing fluids. Lack of public participation and oversight in
the permitting process for these wells due to confidentiality provi-
sions written into the state statute regulating oil and gas explora-
tion activity has also been raised as a concern. See, e.g., Susan
Hlywa Topp, Mich. B. J., “Deep Shale Natural Gas Production in
Michigan: Opportunities, Problems, and a Shot in the Dark” (citing
Mich. Code Law § 324.62509(5); Mich. Admin. Code R 299.2367;
R 324.416(3)). To date, however, the Michigan Department of
Natural Resources and Environment (DNRE) is satisfied that Mich-
igan’s existing environmental statutes and regulations address
these concerns, and that promulgation of additional regulations is
not necessary. “Hydraulic Fracturing,”at 3. DNRE imposes a permit
condition requiring owners and operators of deep horizontal wells
to perform the same water withdrawal impact assessment as any
other user of large volumes of water. “Hydraulic Fracturing,” at 2.
Further, DNRE will not approve a withdrawal of water associated
with fracking if it is likely to cause a significant adverse impact to
groundwater or surface waters. Withdrawal of water for oil and gas
operations is otherwise exempt from Michigan’s water withdrawal
laws. See, Mich. Code Law §§ 324.32701 to 324.32730. DNRE
currently is exploring means to require disclosure of chemical ad-
ditives. It is also evaluating means for improved/more comprehen-
sive reporting of the fracking process.

N E W  M E X I C O  —  M I N I N G

S T U A R T  R .  B U T Z I E R

—  R E P O R T E R  —

STATE COURT REVERSES NEW  M EXICO’S DESIGNATION OF

M OUNT TAYLOR AS A TRADITIONAL CULTURAL AREA

On February 4, 2011, in Rayellen Resources, Inc. v. New

Mexico Cultural Properties Review Committee, No. CV2009-812
(N.M. Dist. Ct. 2011), State District Court Judge William G. W.
Shoobridge reversed the decision of the Cultural Properties Review
Committee (CPRC) designating and listing “more than 700 square
miles spanning portions of three New Mexico counties and en-
compassing the entirety of Mt. Taylor—from its peak to its sur-
rounding mesas as a traditional cultural property [TCP] on the New
Mexico State Register of Cultural Properties.” Id. at 1-2 (quoting
Petitioner’s First Amended Petition). The Mt. Taylor TCP listing
had been made, on an emergency basis in 2008 and permanently
in 2009, based upon the nomination of the Pueblos of Acoma,
Laguna, and Zuni; the Hopi Tribe; and the Navajo Nation (collec-
tively the Tribes), which expressed concerns over impacts to sacred
and cultural sites from impending uranium development activities.

The challenge was filed by petitioners with a wide range of
property interests in the Mt. Taylor area including ranchers, ura-
nium companies, mineral interest owners, a Spanish land grant-
merced confirmed under the 1848 Treaty of Guadalupe Hidalgo
between the United States and the Republic of Mexico, and the
N.M. Commissioner of Public Lands at the time, Patrick H. Lyons
(who filed his own separate petition). The court acknowledged that
Mt. Taylor and its mesas are sacred to the Tribes and contain pil-
grimage trails, shrines, archaeological sites, burial sites, petro-
glyphs and other artwork. The court also noted mining expert es-
timates of millions of pounds of known uranium in the Mt. Taylor
area, and acknowledged the concerns of petitioners that the state
listing could lead to “significant unwarranted restrictions on the
use of their property interest which could have a significant nega-
tive economic impact . . . if mining uranium and other uses of
property are unreasonably restricted. Id. at 4.

After finding “injury in fact” conferring standing on all of the
private petitioners, id. at 5-6, the court reversed the Mt. Taylor
TCP listing for three reasons. First, the court held that the CPRC
lacked the statutory authority to make such a “sweeping desig-
nation . . . of raw land,” id. at 16, under New Mexico’s Cultural
Properties Act, N.M. Stat. Ann. §§ 18-6-1 to -17. Rayellen, slip op.
at 14-17. Second, the court held that insufficient notice was pro-
vided to meet the due process requirements of the New Mexico
Constitution art. II, § 18, largely because personal notice was not
provided to mineral interest owners who had a demonstrated in-
terest in the uranium-driven proceeding by virtue of their dominant
mineral estates. Rayellen, slip op. at 17-20. Third, construing the
Cultural Properties Act and Land Grant Act, N.M. Stat. Ann.
§§ 49-1-1 to -23, the court held that the CPRC had also exceeded
its authority by deeming the Cebolleta Land Grant’s “common
lands” to be state lands and thus “contributing property” for pur-
poses of the Mt. Taylor TCP designation. Rayellen , slip op. at
20-23.
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Acoma Pueblo, which sought and was granted intervention as
a respondent in the action, challenged the standing of all petitioners
to pursue an appeal pursuant to N.M. R. Civ. Pro. 1-075. The court,
however, ruled that all of the petitioners with private interests in
the TCP area had standing, including the ranchers, uranium com-
panies, mineral estate owners, and Cebolleta Land Grant. Acoma
had alleged in its emergency nomination that pending uranium ex-
ploration and mining would irreparably damage or destroy cultur-
ally valuable sites. Rayellen, slip op. at 5. Respondents, including
the CPRC, which did not itself challenge standing, also had ac-
knowledged that production of minerals under both state and private
lands could be delayed while the CPRC and the State Historic
Preservation Officer (SHPO) participate in permitting decisions.
According to the court, “injury in fact” exists under New Mexico’s
standing law because “neither the CPRC nor SHPO would have
any jurisdiction over Petitioners’ land nor would any state agency’s
decision regarding mining, land use, or structure modifications be
subject to delay.” Id. at 6. The court held that making the private
petitioners’ lands subject to the Cultural Properties Act and other
preservation statutes deprives petitioners of private property rights.
Id.

The court did, however, agree with Acoma that the Commis-
sioner of Public Lands failed to articulate how the TCP designa-
tion interferes with his duties to manage state trust lands so as to
“reasonably maximize” their financial gain. Id. Accordingly, the
court concluded that the Commissioner of Public Land’s separate
petition should be dismissed. Id. (citing Forest Guardians v.

Powell, 24 P.3d 803 (N.M. Ct. App. 2001)).

One issue raised by petitioners was the massive size of the
Mt. Taylor TCP, described by the court as “unprecedented.” Peti-
tioners also pointed out that the CPRC had pursued an approach
whereby, even after listing, the CPRC could change the extent of
the TCP area based upon information provided by landowners.
The CPRC argued that size and the dynamic nature of the TCP
were non-issues.

Under the Cultural Properties Act, a “cultural property means
a structure, place, site or object having historic archaeological,
scientific, architectural or other cultural significance.” Rayellen,
slip op. at 15 (quoting N.M. Stat. Ann. § 18-6-3(B)). The Act also
mandates periodic inspections by the CPRC, which “shall, based
upon the inspection of the registered cultural property, recommend
such repairs, maintenance and other measures as should be taken
to maintain registered status. . . .” N.M. Stat. Ann. § 18-6-5(E).
Meanwhile, under federal regulations, which purportedly were
followed by the CPRC, a property must “possess integrity of loca-
tion, design, setting, materials, workmanship, feeling, and associa-
tion. . . .” Rayellen, slip op. at 15 (quoting 36 C.F.R. § 60.4).

Under these provisions, the court held that the Mt. Taylor
TCP was arbitrary and capricious and not in accordance with law
because the designated TCP area was not reasonably capable of
being inspected and recommended for repairs and maintenance,
and because the large and malleable TCP area lacked “integrity of
location.” The court reversed and remanded for a more suitable
designation. Id. at 17.

The court also reversed on the basis of violations of the due
process requirements in the New Mexico Constitution art. II, § 8,
because the CPRC made no attempt to document or personally

notify mineral owners in the TCP area, including but not limited
to some of the petitioners. Rayellen, slip op. at 17-20. On this point,
the court’s analysis was particularly instructive. According to the
court, due process attaches to property interests in the form of
mineral rights. Id. at 18 (citing Uhden v. N.M. Oil Conservation

Commission, 817 P.2d 721, 723 (N.M. 1991)). It is also well es-
tablished in New Mexico that the surface estate is subservient to
the mineral estate, and only surface owners were personally noti-
fied. Id. at 19 (citing McNeill v. Burlington Resources Oil & Gas

Co., 182 P.3d 121 (N.M. 2008)).

The court further noted that a May 2008 opinion by the New
Mexico Attorney General had already advised the CPRC that notice
should be given “to property owners and others with a demonstrat-
ed interest.” Id. at 18. According to the court, “[m]ineral owners
clearly had a demonstrated interest as uranium mining was at the
heart of the TCP listing controversy and a potential boom in ura-
nium mining was the given reason for the tribes’ emergency appli-
cation.” Id. at 18-19. The court stated that it was clear that mineral
owners’ property rights were affected by the Mt. Taylor TCP listing
“as much or more” than surface owners. Id. at 19.

Accordingly, the court reversed and remanded to the CPRC
“to provide personal notice to all property owners, including min-
eral estate owners, whose property rights may be affected by any
proposed TCP designation as the failure to provide personal notice
violated due process rights, is arbitrary and not in accordance with
law.” Id. at 20. In rendering this holding, the court adopted the
reasoning of the New Mexico Supreme Court in Uhden that

if a party’s identity and whereabouts are known or could
be ascertained through due diligence, the due process
clause of the New Mexico and United States Constitu-
tions requires the party who filed . . . to provide notice of
the pending proceeding by personal service to such par-
ties whose property rights may be affected as a result.

Id. at 19-20 (quoting Uhden, 817 P.2d at 724).

The tribes in nominating, and the CPRC in listing, the Mt.
Taylor TCP included common lands of the Cebolleta Land Grant,
a Spanish land grant confirmed by Congress through the Court of
Private Land Claims and the Office of Surveyor General pursuant
to article VIII of the 1848 Treaty of Guadalupe Hidalgo. The issue
of whether including those common lands was proper turned on
whether the common lands should be viewed under the Cultural
Properties Act as privately owned or as state-owned land.

Under the Act, state land is defined as “property owned, con-
trolled or operated by a department, agency, institution or political
subdivision of the state.” Id. at 21 (quoting N.M. Stat. Ann. § 18-
6-3(E)). The CPRC argued that Cebolleta’s common lands are state
lands because, under the separate Land Grant Act, land grants are
to be managed, controlled, and governed as political subdivisions
of the state. Id. (citing N.M. Stat. Ann. § 49-1-1). Petitioners, how-
ever, successfully pointed out, among other things, that the very
purpose of the Land Grant Act was to protect the private property
rights of the original grantees. See N.M. Stat. Ann. §§ 49-1-1.1(A)
& 49-1-2(A).

The court ultimately concluded that the legislature upon pas-
sage of the Cultural Property Act was aware of the Land Grant Act’s
purpose as well as established state and federal caselaw declaring
common land grant property to have a private property status. Ac-
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cordingly, to avoid an absurd interpretation of the Cultural Property
Act, the court found that “the listing of thousands of acres of Peti-
tioner Cebolleta’s private common land as contributing state land
is contrary to law and should be reversed.” Rayellen, slip op. at 23.

In the course of reversing the CPRC’s listing of the Mt. Taylor
TCP, the court, in dicta, rejected petitioners additional claims that:
(1) the TCP listing violated the Establishment Clause, id. at 6-8;
(2) it was improper to list the TCP without having adopted gov-
erning regulations, id. at 8-12; and (3) the CPRC’s purported re-
liance on federal guidance was improper because that guidance
was only partially followed and was expressly disclaimed in certain
respects, id. at 12-14.

The court concluded that the Establishment Clause was not
violated because, under the three-part test in Lemon v. Kurtzman,
403 U.S. 602 (1971), there were “many valid secular purposes . . .
[associated with the] 316,456 cultural, historical and archaeolog-
ical features documented in the nomination.” Rayellen, slip op. at 8.
The court also concluded that the nomination “neither endorses or
inhibits the religious practice of the tribes.” Id.

On the issues of whether the CPRC needed to adopt regula-
tions and did not follow federal guidance, the court was not per-
suaded. Rather, viewing the whole record on review, the court
found that the permanent listing tracked federal criteria, and that
those criteria were “capable of reasonable application and are suf-
ficient to limit and define the Board’s discretionary power” as
required by the New Mexico Supreme Court in City of Santa Fe

v. Gamble-Skagmo, Inc., 389 P.2d 13, 18 (N.M. 1964) (citations
omitted). Rayellen, slip op. at 12.

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

OREGON COURT OF APPEALS AFFIRM S M EASUREM ENT OF

M INIM UM  SETBACK REQUIREM ENTS FROM  STRUCTURES FOR

SURFACE M INE OPERATIONS

Hoffman v. Deschutes County, 237 Or. App. 531, 240 P.3d 79
(2010) involved the interpretation of certain Deschutes County
Code (DCC) provisions regarding the measurement of mini-
mum setback requirements for surface mine operations near “dust-
sensitive uses” and “noise-sensitive uses.” Id. at 79. Deschutes
County determined that such measurements were to be made from
the area around a qualifying structure and not the entire property.
Id. at 81. Both the Land Use Board of Appeals (LUBA) and the
Oregon Court of Appeals upheld the County’s interpretation under
a plausibility standard. Id. at 79 & 85.

In Hoffman, an excavator sought approval of a site plan and
issuance of a conditional use permit to operate a surface mine in
Deschutes County. Id. at 80. The application was opposed by the
adjoining property owners who argued, among other things, that
the proposed mining operation would violate provisions of the DCC
relating to “dust-sensitive uses” and “noise-sensitive uses.” Id. at
80 & 81. Specifically, with certain exceptions, the DCC requires
that “all surface mining activities and uses, including structures,

shall be located and conducted at least 250 feet from a noise-
sensitive or dust-sensitive use or structure.” Id. at 80 (quoting
DCC 18.52.090(A)). Screening requirements also apply to such
uses. Id. (citing DCC 18.52.110(B)). The definitions of “noise-
sensitive uses” and “dust-sensitive uses” include residences. The
property owners argued that these setback requirements should be
measured from the grounds surrounding their residence, not just
the residence itself and, accordingly, there was an inadequate set-
back of the proposed operations from their adjoining property.
Id. at 82.

In rejecting the property owners’ arguments, LUBA conceded
that the definitions of “dust-sensitive use” and “noise-sensitive
use” were ambiguous. However, LUBA deferred to the County’s
interpretation that the measurement was intended to be made from
the structure itself. Id. at 82 & 83. In support of the County’s inter-
pretation, it was noted that other sections of the DCC commonly
measure setbacks in terms of distance from a building or structure.
Id. at 82 & 84. Moreover, certain structures, such as garages, were
specifically excluded from the definitions of “noise-sensitive uses”
and “dust-sensitive uses,” suggesting that the measurements were
to be made from the qualifying structures and not the entire prop-
erty. Id. at 83. For these reasons, LUBA and the Oregon Court of
Appeals both determined that the County’s interpretation of the
DCC’s setback requirements was plausible.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

SUPREM E COURT RULING UNCHANGED IN SOUTH TEXAS

WELLBORE SABOTAGE CASE

As reported in Vol. XXVI, No. 2 (2009) of this Newsletter, the
Texas Supreme Court in early 2009 decided the companion cases
of Exxon Corp. v. Emerald Oil & Gas Co., L.C., No. 05-1076, 52
Tex. Sup. Ct. J. 467, 2009 WL 795668 (Mar. 27, 2009) (not re-
ported), superseded by Exxon Corp. v. Emerald Oil & Gas Co.,
L.C., No. 05-0729, 52 Tex. Sup. Ct. J. 462, 2009 WL 795760
(Mar. 27, 2009) (not reported). The cases involved claims by min-
eral owners and their lessees in the O’Connor Field in Refugio
County, Texas, that Exxon, the prior lessee that had developed the
field, had damaged them by deliberately sabotaging wellbores in
the process of plugging its wells and by filing false plugging reports.
Rehearing was granted on November 20, 2009, and the court has
issued substituted opinions, Exxon Corp. v. Emerald Oil & Gas

Co., L.C., No. 05-0729, 54 Tex. Sup. Ct. J. 342, 2010 WL 5133449
(Dec. 17, 2010), and Exxon Corp. v. Emerald Oil & Gas Co., L.C.,
No. 05-1076, 54 Tex. Sup. Ct. J. 347, 2010 WL 5133461 (Dec. 17,
2010). The court’s essential rulings, that Emerald, as a subsequent
lessee, had no standing to complain of Exxon’s breach of statutory
plugging duties, that the mineral owners did have standing but that
their claims and those of Emerald for waste were barred by the
statute of limitations, and that Emerald’s and the mineral owners’
claims for fraud based on the alleged false plugging reports were
viable, were left unchanged. The court did provide on rehearing
a much more thorough analysis of why it considered the plaintiffs’
claims for waste to be barred. Id. at *5–*10.
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BUSINESS ENTITY W ITH SECURITY INTEREST IN TEXAS OIL

AND GAS ASSETS HELD TO HAVE SUFFICIENT CONTACTS

W ITH STATE TO SUPPORT LONG-ARM  JURISDICTION

The court in Alliance Royalties, LLC v. Boothe, 329 S.W.3d
117 (Tex. App.—Dallas 2010, no pet. h.), considered the inter-
locutory appeal of the trial court’s denial of Alliance Royalties,
LLC’s special appearance challenging the Texas court’s personal
jurisdiction over it. The court of appeals affirmed the trial court’s
order, concluding that the company’s contacts with Texas were
sufficient to support jurisdiction.

The underlying suit had been filed as an interpleader by Com-
pass Royalty Management, L.L.C., an affiliate of Noble Royalties,
headquartered in Texas, for the adjudication of allegedly com-
peting claims to oil and gas royalty interests. Cross-claims and
third-party actions were filed by the Boothe family, residents of
Texas, and others against Alliance Royalties, Inc. (Alliance Inc.),
Alliance Royalties, LLC (Alliance LLC), incorporated in the Ca-
ribbean islands of Anguilla and Nevis, respectively, and Duane
Crithfield, the president of Alliance Inc. Alliance Inc. admitted that
it owned undivided interests in the oil and gas royalties at issue
and did not contest the court’s jurisdiction of it. Alliance LLC, on
the other hand, denied that it maintained any contacts whatever with
Texas. Id. at 119.

Investors including the Boothes received interests in foreign
entities that were part of “structures” that placed the investors’
funds. Alliance LLC, according to the evidence it presented, ex-
changed investors’ funds for promissory notes by Alliance Inc.
in favor of Alliance LLC. Alliance Inc. used the funds to acquire
the royalty interests in land in Texas and elsewhere from Noble
Royalties and granted security interests in the royalty interests to
Alliance LLC. Alliance LLC’s only source of revenue was from
payments on the notes, secured by the royalty interests. The notes
between Alliance Inc. and Alliance LLC were evidently not trans-
acted in Texas, and they were enforceable under the laws of An-
guilla and selected Anguilla as the forum for resolving disputes.
Id. at 122-23.

“A Texas court may exercise personal jurisdiction over a
nonresident defendant if (1) the defendant has minimum contacts
with the forum state and (2) the exercise of jurisdiction comports
with traditional notions of fair play and substantial justice.” Id. at
121. When, as here, the defendant has no continuous and system-
atic contacts with the forum state, it has the requisite minimum
contacts if (1) it “purposefully availed [itself] of the privilege of
conducting activities in the forum state, and (2) there is a sub-
stantial connection between those contacts and the operative facts
of the litigation.” Id. Emphasizing that Alliance LLC held a secu-
rity interest in Texas real property, and that Crithfield had traveled
to Texas in an effort to settle the Boothes’ dispute with the Alliance
entities, the court of appeals held that the trial court was not un-
reasonable in concluding that Alliance LLC had purposeful contacts
with Texas and that there was a substantial connection between
those contacts and the operative facts of the litigation. Moreover,
particularly given that the underlying dispute involved Texas real
property and had been filed in Texas, the trial court’s assertion of
jurisdiction, after due consideration of the burden on the foreign
defendant, the interests of the forum state in adjudicating the dis-
pute, and the plaintiffs’ interest in obtaining convenient and ef-

fective relief, comported with traditional notions of fair play and
substantial justice. Id. at 126.

The court’s decision in this case may be correct, but there
seems an air of superficiality about its analysis. It would appear
that the Alliance entities deliberately sought to arrange their affairs
so that Alliance LLC would not do business in Texas and would
not be subjected to the jurisdiction of its courts. If the fact that
Texas collateral secures a loan that otherwise has little or no rela-
tionship to the state is sufficient to establish the minimum contacts
necessary for personal jurisdiction, or if Alliance LLC is to be re-
garded as the owner of the disputed royalties because the royalties
were the source of the revenue used to pay its notes, the reviewing
court should plainly have said so and why. The opinion instead
leaves it uncertain just what contacts thrust Alliance LLC over the
jurisdictional threshold.

RUSSIAN COM PANY’S CONTACTS W ITH TEXAS HELD

INSUFFICIENT FOR INVOCATION OF LONG-ARM

JURISDICTION

Because there were facts supporting the trial court’s deter-
mination that the defendant’s contacts with Texas were not pur-
poseful, the appellate court in Moncrief Oil International, Inc. v.

OAO Gazprom , No. 2-09-0036-CV, 2010 WL 4813273 (Tex.
App.—Fort Worth Nov. 24, 2010, no pet. h.), affirmed its order
granting the defendant’s special appearance challenging the Texas
court’s jurisdiction.

Moncrief sued Gazprom, a Russian company, in Texas al-
leging, among other things, that it had misappropriated trade secrets
of Moncrief. The secrets had been disclosed, Moncrief alleged,
during failed negotiations for Gazprom’s participation in a venture
to develop a liquefied natural gas regasification facility on the Texas
gulf coast, and Gazprom had used the secrets to establish a similar
facility for itself. Moncrief alleged that the trade secret infor-
mation had been provided Gazprom at various meetings, including
meetings in Houston and Fort Worth, Texas, bringing its claims
within the ambit of the Texas long-arm statute by alleging com-
mission of a tort in Texas. Gazprom argued on due process grounds
that its contacts with Texas were insufficient to subject it to the
suit. First finding that Gazprom had no continuous and systematic
contacts with Texas that would subject it to the jurisdiction of
Texas courts generally, the court of appeals focused on whether
its contacts relating to the litigation were nevertheless sufficient.
Id. at *9–*11.

To satisfy the due process requirement that a defendant must
have minimum contacts with a forum state in order to be subjected
to the jurisdiction of its courts, when there are no such continuous
and systematic contacts, the nonresident defendant’s contacts must
be purposeful, and the cause of action must relate to those contacts.
The contacts may not be merely random, fortuitous, or attenuated.
Id. at *11. That Gazprom had not entered into a contract or busi-
ness deal, but had only engaged in negotiations, the court observed,
distinguished its position from that of defendants in cases in which
courts have premised jurisdiction on a nonresident’s telephone
and e-mail communications, combined with visits to the forum.
And if Gazprom had traveled to Texas, as it alleged, primarily for
the purpose of settlement negotiations in an earlier lawsuit, the
location of Texas as the place for the meetings was simply random
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or fortuitous. There was evidence supporting the trial court’s im-
plicit finding that the location of the meetings was merely random
or fortuitous, not purposeful, and the court of appeals declined to
disturb it. Id. at *13.

LESSEE’S DEM AND FOR PAYM ENT HELD INSUFFICIENT TO

INVOKE LEASE’S FORFEITURE CLAUSE

The court in Vinson Minerals, Ltd. v. XTO Energy, Inc., No.
02-08-00453-CV, 2010 WL 5118649 (Tex. App.—Fort Worth
Dec. 16, 2010, no pet. h), upheld summary judgment for XTO that
its oil and gas leases from Vinson Minerals, Ltd., had not termi-
nated.

In 2005 Vinson sued Antero Resources Corporation, previ-
ously the owner of the leases, alleging miscalculation and under-
payment of royalty, damage to its surface, failure to develop the
lease, and other causes of action. XTO had acquired the leases
shortly before the suit was filed and began attempting to resolved
the disputes. From Antero accounting records XTO pieced together
an estimate that Vinson was owed $643,548.19 from the period
before XTO’s acquisition and it worked to develop a revised
methodology for royalty payment. Id. at *11. XTO’s counsel sent
Vinson’s counsel a letter proposing to recalculate and pay Vinson’s
royalty under a new payment methodology and requesting a settle-
ment demand to resolve all issues in the case. Some weeks later
Vinson’s counsel responded by letter, beginning by referring to
XTO’s letter regarding “possible settlement” and Vinson’s being
prepared to respond to XTO’s suggestion as to what XTO might
offer to resolve the rest of the claims. Id. at *2. The Vinson letter
then discussed the various claims in detail. In connection with
royalty underpayment, the letter expressed that if XTO made a
retroactive payment and revised the format for making future
payments, “the issue should be resolved.” Id. at *3. Until agree-
ment on those matters was reached, the letter also said, “in ac-
cordance with the terms of [the leases] . . . demand is hereby made
for all undisputed payments due under the Wise County leases.”
Id. The letter concluded by offering to settle all claims for $9.5
million, although, it said, Vinson conservatively believed the case
to have a value of more than $30 million. Id.

Sixty days later, after XTO had adjusted past and ongoing
royalty payments to Vinson for the period of time since its acqui-
sition from Antero based on a revised method of calculation, but
had not paid anything for Antero’s alleged underpayments, Vinson
amended its pleadings to seek a declaratory judgment that because
XTO had failed to make “undisputed royalty payments” after the
demand contained in Vinson’s attorney’s letter, the leases had ter-
minated under the leases’ subsection 3(e), which read substan-
tially as follows:

If [XTO] wrongfully or unreasonably withholds any un-
disputed payment or payments due [Vinson] for a period
of sixty (60) days after written demand for payment
is made by [Vinson] on [XTO] . . . , at the election of
[Vinson] this lease may be terminated. The foregoing
sentence shall not apply to payments withheld in good
faith so long as [XTO] has timely paid to lessor all un-
disputed payments due to [Vinson].

Id. (quoting Vinson Letter, May 12). The parties eventually settled
all of their disputes except the issue of whether the lease had ter-

minated. Both moved for summary judgment, and the trial court
granted XTO’s motion.

The court of appeals agreed with XTO that the letter relied
upon by Vinson to satisfy the lease’s requirement of a demand for
payment was inadmissible to prove XTO’s liability because it was
part of settlement negotiations. Although Vinson contended that
the demand language was separable from the other portions of the
letter that discussed possible terms of settlement, the court pointed
out that the letter closed

with an offer to settle “all claims” and was written during
ongoing negotiations for settlement of an existing lawsuit
that included the Vinsons’ claim for underpayment of roy-
alties. . . . The language and context of the letter negated
any reasonable interpretation of the language buried in
the middle of a sentence, buried in the middle of a para-
graph, and buried in the middle of a three-page letter as
a stand-alone “demand” for payment as required by the
leases.

Id. at *6.

Even if the letter were admissible, the court continued, Vinson
would not be entitled to forfeiture of the leases. The law disfavors
forfeiture, it pointed out, and if an oil and gas lease “contains a
provision giving the lessee a right to notice of any breach or de-
fault before declaring any forfeiture, it must be ‘literally complied
with.’ ” Id. at *8 (quoting Deace v. Stribling, 142 S.W.2d 564,
566 (Tex. Civ. App.—Austin 1940, no writ)). The leases at issue
here gave the lessor the right to forfeit the lease after notice, but
they conditioned that right in Section 11, as follows:

No litigation shall be initiated by [Vinson] for damages,
forfeiture, or cancellation with respect to any breach or
default by [XTO] hereunder, for a period of at least sixty
(60) days after [Vinson] has given [XTO] written notice
fully describing the breach or default, and then only if
[XTO] fails to remedy the breach or default within such
period.

Id. at *10.

The court held that Vinson did not comply with Section 11’s
notice provision requiring it to “fully describe” the breach or de-
fault. None of Vinson’s communications to XTO specified a par-
ticular amount due or gave XTO a time within which to cure the
alleged default, and none claimed any amount to be “undisputed.”
The court concluded that the term “undisputed,” as used in Section
3(e) of the lease, “requires a specific amount to be undisputed
by both parties, which was never the case here.” Id. at *10 n.15.
Moreover, written notice seeking to invoke the harsh remedy of
termination or forfeiture must be clear and unambiguous, and the
court found fault with the Vinson letter’s failure to state that for-
feiture would be sought. Largely on the basis of the additional
requirement of the lease’s Section 11, the court distinguished
Coastal Oil & Gas Corp. v. Roberts, 28 S.W.3d 759 (Tex. App.—
Corpus Christi 2000, pet. granted, judgm’t vacated w.r.m.), which
construed a clause very similar to the Vinson leases’ Section 3(e)
to have resulted in forfeiture after a very broadly worded demand
letter. 2010 WL 5118649, at *8.

This case holds several lessons for both lessors and lessees.
Lessors must, if they expect to take advantage of clauses allowing
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them to forfeit a lease after notice, be as specific as possible in
constructing their demands. Lessees negotiating lease terms are
well advised to seek provisions that require specific notice before
forfeiture or other harsh remedies may be invoked. Perhaps as im-
portant, courts are not inclined to look favorably upon attorneys’
“gotcha” tactics.

OPERATOR THAT DID NO OPERATING HELD DUE PAYM ENT

FOR SERVICES

Mohican Oil & Gas, LLC, entered into a turnkey contract
with Scorpion Exploration & Production, Inc., a drilling contractor
whose principal was Lauro Chapa, for the drilling of Mohican’s
Olmitos No. 2 Well in Webb County, Texas. Mohican and Scorpion
agreed that Chapco, Inc., another company owned by Chapa, would
be listed as the operator of the well in Texas Railroad Commis-
sion filings. Unexpected drilling difficulties resulted in unanti-
cipated costs, which in turn resulted in litigation and ultimately
the decision in Mohican Oil & Gas, LLC v. Scorpion Exploration

& Production, Inc., No. 13-09-00516-CV, 2011 WL 242424 (Tex.
App.—Corpus Christi Jan. 27, 2011, no pet. h.).

The principal issue in the trial court, resolved in Mohican’s
favor after a jury trial, had been whether Mohican or Scorpion
should bear the additional costs. The trial court had also awarded
Scorpion $139,120 in damages for Mohican’s failure to provide
a mudlogger, as the drilling contract required, and awarded Chapco
$60,000 in damages, plus $72,146.89 in attorney’s fees, apparent-
ly in quantum meruit, for its services as operator, as well as at-
torney’s fees to Mohican as the prevailing party in its defense
of Scorpion’s claim for drilling costs. On appeal Mohican chal-
lenged the award to Chapco, asserting that the evidence demon-
strated it had not been earned. Id. at *2.

According to Mohican, Chapco had performed no services at
all as operator during the drilling of the well but had been identi-
fied as the operator in public filings for Mohican’s competitive
reasons. Chapco did not deny that it performed very few of the
functions of an operator but contended that it should nevertheless
be compensated because, as Chapco’s principal put it, he was
“[liable] for everything” and had “put [his] neck into it.” Id. at *4.
Chapco relied on the expert testimony of an operator who testified
that reasonable compensation for Chapco’s services as operator
while the well was drilling would be $1,000 per day for 58 days,
plus a “base charge for being listed as operator” of $1,000 per
month for several months, for a total of “approximately $64,000-
$65,000.” Id. at *4–*5.

The court rejected Mohican’s argument that the expert tes-
timony presented by Chapco was incompetent because it was
based on the assumption that the operator would perform the usual
functions, which Chapco had not done. At least in part because the
court’s charge had simply asked the jury to determine the proper
award for Chapco’s “time spent . . . as operator,” and Mohican had
not objected, the court of appeals concluded that if Chapco had
performed only the one function of “putting his neck into it,” there
was sufficient evidence to support the award. Chapco had assumed
significant “regulatory” liability by being listed as the well’s oper-
ator in that it would be held responsible by governmental agencies
for potential problems such as waste and contamination, regard-
less of whether Mohican or Scorpion might have borne the ul-
timate liability for damages. The compensation Mohican owed

Chapco for assuming that responsibility, the court held, was within
the jury’s sound discretion. Id. at *5 & *6.

The court went on to hold that since Scorpion had recovered
damages in breach of contract for Mohican’s failure to provide a
mudlogger, the trial court had erred in determining that Mohican
was the sole prevailing party in the dispute over the drilling contract
and failing to consider awarding attorneys’ fees to Scorpion. Al-
though Mohican had prevailed in the “main issue” at trial, there
may, the court concluded, be more than one prevailing party en-
titled to fees. Id. at *7.

LESSEE/PLANT OPERATOR HELD NOT LIABLE FOR

UNDERPAYM ENT OF GAS ROYALTY

The court in Occidental Permian Ltd. v. Helen Jones Foun-

dation, No. 07-09-00059-CV, 2011 WL 291966 (Tex. App.—
Amarillo Jan. 31, 2011, no pet, h.), reversed the trial court’s award,
based on a jury verdict, of more than $7 million in damages for
underpaid royalty against Occidental Permian Ltd. (Occidental)
in favor of numerous royalty owners under six oil and gas leases
covering land in the Texas Panhandle’s Slaughter Field.

The leases at issue were dated between 1934 and 1944, and
oil and casinghead gas had been produced under them for many
years. Four of the leases called for payment to the lessors of roy-
alty on casinghead gas sold at the wells of 1/8 of the “amount
realized from such sale”; the other two provided for a royalty on
casinghead gas of 3/8 of the “market value in the field.” Id. at *1.
Since 1949 casinghead gas produced under the leases had been
sold to the owners of the Slaughter Gas Processing Plant (Slaughter
Plant), jointly constructed and owned by eight lessees producing
from the field, including Stanolind Oil and Gas Company, pre-
decessor to Occidental’s interest as lessee. The lessees sold the
casinghead gas produced from their leases to the plant owners
under “percentage of proceeds” casinghead gas contracts, entered
into before the plant began operating and extending for the life of
the Slaughter Plant, by which the plant agreed to pay the lessees
33.3% of the proceeds from the sale of natural gas liquids re-
covered at the plant and 50% of the proceeds from the sale of
residue gas attributable to the lessees’ gas. Id. After carbon dioxide
injection for tertiary oil recovery began in the 1980s, the Mallet
Plant was constructed by the owners of the Slaughter Plant to
extract carbon dioxide from the gas produced from leases in the
field before it was delivered to the Slaughter Plant. Amoco Pro-
duction Company, the operator of the oil and gas leases, became
operator of both the Slaughter and Mallet Plants in 1996, and
Altura Energy Ltd., now Occidental, succeeded to the Amoco
interests shortly thereafter. Thus, as the court put it, Occidental
became “both seller and buyer of the casinghead gas under the gas
sales contracts.” Id. at *2.

According to the evidence presented at trial, gas gathered
from the leases was processed through the Mallet and Slaughter
Plants, and the extracted liquids and residue gas were then trans-
ferred to Occidental Energy Marketing, Inc., an affiliate of Occi-
dental, which transported the products and sold them at down-
stream markets.

The royalty owners under the six leases sued Occidental and
the previous lessee, BP America Production Company (formerly
Amoco Production Company), contending that (1) the lessees had
breached the four amount-realized leases by failing to pay royalty
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calculated on the actual amount they realized from sale of casing-
head gas; (2) the lessees had breached the implied covenant of the
amount-realized leases by failing to market the casinghead gas as
would a reasonably prudent operator; (3) the lessees breached the
two market-value leases by failing to calculate royalty on the gas’s
market value in the field; and (4) Occidental failed to pay royalty
on the carbon dioxide separated from the gas at the Mallet Plant.
Id. The trial court granted Occidental partial summary judgment
that the carbon dioxide was not subject to its royalty obligation
and, after trial, a judgment notwithstanding the verdict to BP on
its statute of limitations defense. After a jury verdict, it rendered
judgment against Occidental on the royalty owners’ claims for un-
derpayment of royalty on casinghead gas. Id. at *3–*4.

Occidental first urged that the evidence conclusively showed
it paid royalties in accordance with the royalty clause of the amount-
realized leases, and the court agreed. It was undisputed, the court
noted, that the casinghead gas was sold at the wells and that at all
pertinent times the royalty owners were paid royalty based on the
proceeds the lessees received for the gas under the life-of-the-
plant gas contracts. Id. at *3–*4. The royalty owners nevertheless
contended that because Occidental was both seller and buyer
of the gas by virtue of its ownership of both the leases and the
Slaughter Plant, the determination of the amount of proceeds real-
ized was no longer limited to that received under the gas sales
contracts but, properly calculated, consisted instead of 100% of
the proceeds of downstream sales of extracted liquids and residue
gas. This theory, said the court, “simply did not comport with the
plain language of the leases.” Id. at *4. The argument necessarily
made use of the gas sales contracts to establish that gas was sold
at the wellhead—thus triggering the obligation to pay royalty on
the “amount realized from such sales”—but “then ignored the
provisions of the contracts when determining the amount realized
from sale.” Id.

The royalty owners cannot have it both ways. If the gas
sales contracts are effective to establish that the lessee is
selling the gas at the wells, so as to trigger the obligation
to pay royalty on the amount realized from “such sales,”
the terms of the same contracts cannot be disregarded
in the determination of the amount realized from “such
sales.”

Id. Moreover, evidence of the proceeds received by Occidental’s
marketing affiliate, a related but different entity, from sales of
natural gas liquids and residue gas at locations far removed from
the wellhead could not be considered evidence of the amount re-
alized by Occidental from a sale of raw gas at the well. Id.

The court likewise agreed with Occidental that there was in-
sufficient evidence it had breached its implied covenant to market
the gas as a reasonably prudent operator, rejecting the royalty
owners’ contention that a reasonably prudent operator would not
sell gas to a plant on such unfavorable percentage-of-proceeds
terms, particularly when the same operator owns and controls
the plant. “No witness had opined that the percentage sales con-
tracts were unreasonable when signed”; thus, Occidental’s “al-
leged breaching behavior . . . does not consist of any action on its
part but merely its failure to change the terms of contracts that
came with the properties it purchased.” Id. at *6. Under the roy-
alty owners’ theory, Occidental had breached its duty to reason-
ably market by failing to modify the terms of the gas sales con-

tracts precisely because it, acting alone, had the ability to do so.
However, the court observed,

[t]he royalty owners presented no evidence that a reason-
ably prudent seller of casinghead gas in [Occidental’s]
position would have any ability to terminate or modify
the life-of-the-plant gas sales contracts if it were not also
the plant owner, nor did they present any evidence that
the terms of a re-negotiated or modified gas sales contract
for gas in the Slaughter Field, negotiated at arms-length,
would be better for the seller than those of the existing
contracts. [There was, in short,] no proof of what differ-
ent marketing action was required of a reasonably prudent
operator under the same or similar circumstances.

Id. at *7.

The jury’s finding that Occidental had failed to pay royalties
based on the market value in the field under the market-value
leases, the court continued, was not supported by any evidence.
The royalty owners had relied on testimony of a market value
expert who compared the Slaughter Field life-of-the-plant sales
contracts with other percentage of proceeds contracts between
lessees and gas plant owners, finding that the market value for gas
sold under such contracts ranged between 35% and 75% for the
seller’s share of extracted liquids and between 60% and 80% for
residue gas. The expert’s study, however, “never resolves itself to
a market value . . . stated in dollars and cents.” Id. at *9. Despite
the fact, emphasized by the royalty owners, that the downstream
prices Occidental received for plant products were not in dispute,
it seemed to the court that “[w]ithout evidence of the downstream
prices for which other gas plant operators sold their [products], it
[is] impossible to reach a true market value conclusion.” Id. More-
over, the study had not considered other contracts involving gas
with high carbon dioxide content comparable to that produced in
the Slaughter Field. The court thus found the royalty owner’s ex-
pert testimony unreliable and therefore to constitute no evidence.

The court finally upheld the trial court’s summary judgment
for Occidental declaring that it owed no royalty on carbon dioxide
extracted at Mallet Plant. The summary judgment evidence was
that the carbon dioxide extracted at the plant was not native but
had been injected for enhanced oil recovery. The royalty owners
theorized that although it was personal property of Occidental
before injection, the carbon dioxide lost that character on injec-
tion and became part of the mineral estate and subject to the rule
of capture. Analogizing to Humble Oil & Refining Co. v. West,
508 S.W.2d 812 (Tex. 1974), which concerned natural gas injec-
ted into a storage reservoir, the court held that Occidental’s injec-
ted carbon dioxide remained its personal property and that it
did not owe royalty upon its recovery. 2011 WL 291966, at *13
& *14.

One is left with the impression that the court may have elided
some of the argument that must have been made on the royalty
owners’ side. Appeal to the supreme court may have a better pros-
pect for acceptance than in the usual case.

TW O-GRANT THEORY REJECTED IN CONSTRUCTION OF

ROYALTY DEED

The San Antonio court of appeals, sitting en banc, in Hausser

v. Cuellar, No. 04-09-00560-CV, 2011 WL 313757 (Tex. App.—
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San Antonio Feb. 2, 2011, no pet. h.), construed a 1936 royalty
deed from Reyes and Margarita Garza de Escamilla to Nathan
Rosenberg, Bob Rose, Mary Ley, and J. W. Edwards, conveying
an interest in the royalty on oil, gas, and other minerals produced
from a 256.6-acre tract in Zapata County, Texas. The deed, on a
traditional fill-in-the-blanks form that has generated similar prob-
lems in innumerable cases over the years, first conveyed “an un-
divided (1/2) interest in and to all of the oil royalty, gas royalty,
royalty in casinghead gas and gasoline, and royalty in other miner-
als in and under and that may be produced and mined” from the
land; then recited that the land was under an existing oil and gas
lease to which the deed was subject but that the deed covered and
included 1/2 of the royalty to be paid under the terms of the lease;
and finally provided:

In the event a future lease or leases are executed cov-
ering the above described property, or any part thereof,
upon the termination, forfeiture or lapse of the herein-
above described lease, then the Grantees shall receive
under such future lease or leases one-sixteenth (1/16) part
of all oil, gas and other minerals taken and saved from the
above described property, under such lease or leases, and
shall receive the same out of the royalty therein provided
for.

Id. at *4. When the deed was executed, the land was subject to an
oil and gas lease providing for 1/8 royalty, so that grantees were
entitled to 1/2 of that fraction, or 1/16 of oil and gas production,
under that lease. In 2006 a lease was executed that provided for
royalty of 1/4, and a producing well was drilled. The successors
to the interests of the grantors and the grantees disputed whether
the deed conveyed 1/2 of the 1/4 royalty under the 2006 lease, as
it would have done if its granting clause were given effect, or only
1/16 of total production, giving effect to the future lease clause but
ignoring the granting clause. A divided court held that the owners
of the grantees’ interests were entitled to 1/8 of production, not
just 1/16. Id. at *7.

After all parts of the deed were harmonized, the majority
reasoned, it was intended to convey an undivided one-half interest
in the royalty, of whatever rate. The deed did not contain any lan-
guage suggesting two differing estates were being conveyed, the
court emphasized, but involved a single conveyance with fixed
rights. If the future lease clause were controlling, a reversion to
the grantor could occur, in effect, each time a subsequent lease
was executed—this would be inconsistent with the four corners of
the deed, which reflected an intent to make a single conveyance.
The court’s construction, it pointed out, “was reinforced by lan-
guage in the Escamilla deed which restricts the grantor’s ability
to enter into a future lease containing a royalty less than one-
eighth.” Id. Such a provision would be superfluous if the grantees
were entitled to a fixed interest in total production regardless
of the lease royalty. The court followed its decision in Garza

v. Prolithic Energy Co., L.P., 195 S.W.3d 137 (Tex. App.—San
Antonio 2006, pet. denied), and expressly disapproved its oppo-
site analysis in Neel v. Killam Oil Co., Ltd., 88 S.W .3d 334
(Tex. App.—San Antonio 2002 pet. denied). 2011 WL 313757, at
*7 & *9.

Two of the seven justices would construe the deed to have
conveyed only 1/16 of total production under any lease executed
after the one that existed in 1936. According to their analysis, the

deed’s granting clause and future lease clause are harmonized
by applying the 1/8 royalty under the then-effective lease to the
granting clause, resulting in the grant of 1/16 of production under
both the current and any future lease.

PADRE ISLAND NATIONAL SEASHORE ENABLING

LEGISLATION AFFORDS OW NERS OF SEVERED M INERALS

NO SPECIAL PROTECTION

Dunn-McCampbell Royalty Interest, Inc., and affiliated enti-
ties, owners of mineral interests underlying land acquired by the
United States and administered by the National Park Service (Ser-
vice) as part of the Padre Island National Seashore (Seashore),
sued the Service to avoid regulations adopted in 2001 that sought
to limit oil and gas activity in portions of the Seashore. The court
in Dunn-McCampbell Royalty Interest, Inc. v. National Park Ser-

vice, 630 F.3d 431 (5th Cir. 2011), held that Dunn-McCampbell
had no basis for suit under the statutes enabling the government’s
acquisition of land for the park.

In 1962 Congress authorized the acquisition of land for the
Seashore by purchase, condemnation, or otherwise, provided that
the United States could obtain state lands from Texas only with the
state’s “concurrence.” 16 U.S.C. § 459d-1(a). In 1963 the Texas
legislature enacted its “consent” statute authorizing the federal
government to acquire public and private lands, provided that the
state would reserve its mineral interests with the right to reason-
able surface use and, with respect to private land, that acquisition
“not deprive the grantor or successor in title the right of ingress
and egress for the purpose of exploring for, developing, producing
and transporting minerals from beneath said lands and waters.”
Act of April 4, 1963, 58th Leg., ch. 38, repealed by Act of May 30,
1975, 64th Leg., ch. 545 (enacting Texas Parks & Wildlife Code,
cited by the court as Tex. Rev. Civ. Stat. art. 6077t § 6). 630 F.3d
at 437.

Dunn-McCampbell argued that the federal enabling act, by
requiring the state’s concurrence, had incorporated the Texas con-
sent statute and its protection of private rights of ingress and egress
into federal law. The Service disputed that the Texas statute limit-
ed its regulatory power over the Seashore, but the court assumed
for purposes of its decision that the Texas statute was binding. The
plain language of the Texas consent statute, however, afforded Dunn-
McCampbell no protection, the court held. Dunn-McCampbell’s
minerals had been severed from the surface before the land was
acquired for the park. Dunn-McCampbell was therefore not a
“grantor or successor in title” whose rights of ingress and egress
were to be preserved. The statute by its terms would protect only
a surface owner reserving previously unsevered minerals. Id .
at 438.

The federal enabling legislation also provided that any ac-
quisition of land for the Seashore must not diminish any right of
occupation or use of the surface “reasonably necessary for the ex-
ploration, development, production, storing, processing, or trans-
porting of oil and gas minerals that are removed from outside the
boundaries of the national seashore. . . . ” 16 U.S.C. § 459d-3(b).
Dunn-McCampbell argued that because the Service owned only
the surface estate, Dunn-McCampbell’s subsurface mineral estate
was outside the park boundaries. This meant, it contended, that the
oil and gas it removed from its mineral estate “are removed from
outside the park boundaries” so that its easements to do so were
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protected by the enabling act. 630 F.3d at 440. The ownership of
mineral rights, the court pointed out, does not extend to the en-
tirety of the subsurface; instead, under Texas law the holder of a
mineral estate has the right to exploit the minerals but does not
own the subsurface mass. The court said “[i]t unbearably strains
credulity to suggest that a surface estate . . . only touches a milli-
meter of the surface, and excludes all other land below the surface.”
Id. at 442. The subsurface of land whose surface was acquired for
the park was not outside the park’s boundaries.

In a footnote the court observed that Dunn-McCampbell might
well be correct that the Service had, in promulgating the new
regulations, transgressed its property rights under Texas law. It
might thus have a claim in the nature of a taking, but that pos-
sibility was not before the court, which was presented only the
question of whether the Service had acted outside its authority un-
der the enabling legislation. Id. at 438 n.13.

New Book: The Nevada Law of Water Rights
by Ross E. de Lipkau and Earl M. Hill

Coauthored by two of Nevada’s most experienced water lawyers, the Foundation’s new publication, The
Nevada Law of Water Rights, should be part of the library of every lawyer, landman, and executive
concerned with water rights or real property in Nevada. This 162-page book discusses practical aspects
of water rights practice in Nevada, including the authors’ experiences in working with the State Engineer
of Nevada, whose office oversees all applications and uses of water in the state.

Topics addressed include U.S policies affecting Nevada water law, interstate issues, adjudication of
water rights, groundwater and surface water, and geothermal resources. The Nevada Law of Water
Rights cites numerous authorities, including U.S. federal court decisions relevant to all western states
water lawyers, and includes references to water rights papers given in annual and special institutes of
the Rocky Mountain Mineral Law Foundation over the years. This hardbound book includes a brief,
informative history of the development of water rights law in Nevada, from pre-statehood to the present.

December 2010 / hardbound volume / 162 pages
Price: $155 ($125 to Foundation Members)
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P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

NINTH CIRCUIT RULES THAT ESA  CONSULTATION IS NOT

TRIGGERED WHEN AN AGENCY DECIDES NOT TO REQUIRE A

PLAN OF OPERATIONS

In Karuk Tribe v. U.S. Forest Service, ___ F.3d ___, 2011
WL 1312564 (9th Cir. Apr. 7, 2011), the Ninth Circuit ruled that
the U.S. Forest Service (Forest Service) is not required to engage
in consultation under Section 7 of the Endangered Species Act
(ESA), 16 U.S.C. § 1536(a)(2), when it determines that a proposed
mining operation does not require a plan of operations (POO). One
judge “respectfully but emphatically” disagreed. Karuk, 2011 WL
1312564, at *12.

The Forest Service’s mining regulations require that a miner
submit a notice of intention (NOI) to mine prior to commencing
mining that may cause significant disturbance of surface resources.
Based on the NOI, the Forest Service determines whether the pro-
posed mining will likely cause such disturbance. If so, a POO is
required. 36 C.F.R. § 228.4. The case arose when recreational
miners submitted NOIs outlining a proposal to conduct small-
scale suction dredge gold mining operations on the Klamath River.

Section 7 of the ESA requires consultation with the U.S. Fish
and Wildlife Service for any agency action “authorized, funded or

continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

C H A R L E S  A .  B R E E R

—  R E P O R T E R S  —

TAINT OF POLITICAL PRESSURE IN M M S DECISION CURED

BY IBLA

In Aera Energy LLC v. Salazar, ___ F.3d ___, Nos. 10-5101
& 10-5510, 2011 WL 1601988 (D.C. Cir. Apr. 29, 2011), offshore
oil and gas lessees challenged a decision by the Pacific Regional
Director for the Minerals Management Service (MMS) (subse-
quently reorganized) to exclude four leases from offshore units
because the decision was admittedly based on political considera-
tions. The D.C. Circuit’s decision rejecting the lessees’ challenge
provides the standard to be applied for determining when an agen-
cy has cured the taint of political pressure.

Three of the offshore leases at issue were committed to the
Santa Maria Unit and a fourth lease was committed to the Gato
Canyon Unit off the coast of California. In 1999, the Pacific Re-
gional Director, J. Lisle Reed, determined that the geological data
no longer supported including the leases in the units, thus causing
the leases to expire. Suspecting that politics influenced the deci-
sion, the lessees challenged the decision in an appeal to the Inte-
rior Board of Land Appeals (IBLA). IBLA referred the appeal to
an administrative law judge (ALJ) for an independent evidentiary

continued on page 4

E N V I R O N M E N T A L  I S S U E S

S T E V E N  E .  M A R L I N

—  R E P O R T E R  —

UNITED STATES HELD LIABLE UNDER CERCLA  AS OW NER ,
OPERATOR, AND ARRANGER AT LEASED M INE SITES

In a decision with potentially significant ramifications for en-
vironmental liabilities related to mineral development on federal
lands, the U.S. District Court for the District of Idaho ruled that
the U.S. government is liable under the Comprehensive Environ-
mental Response, Compensation, and Liability Act (CERCLA),
42 U.S.C. §§ 9601-9675, for contamination caused by mine waste
generated by past mining operations conducted under federal min-
eral leases. Nu-West Mining Inc. v. United States, Case No. 4:CV
09-431-BLW, 2011 WL 832482 (D. Idaho Mar. 4, 2011). In a case

of first impression under the Mineral Leasing Act of 1920 (MLA),
30 U.S.C. §§ 181-263, after Nu-West Mining Inc. (Nu-West) filed
its motion for partial summary judgment, the United States con-
ceded liability under CERCLA as owner of the mine sites. The
district court then held that, based on the extent of the govern-
ment’s participation in mining and waste disposal activities as les-
sor of the mine properties and minerals, the government also is
subject to CERCLA arranger and operator liability for the costs
of cleaning up contamination at the mine site. Nu-West, 2011 WL
832482, at *7.

continued on page 5
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carried out” by the agency. The court explained that, as applied to
private activities, consultation is required only where the private
action is dependent on the federal authorization and cannot go for-
ward without it. 2011 WL 1312564, at *5.

The court concluded that a determination not to require a POO
is not an authorization for the miner to proceed. Instead, the court
noted that it is the mining laws that give miners the right to mine.
The Forest Service “has some power to require miners to seek its
approval,” but that right is limited. Id. at *6. Because the Forest
Service, by regulation, has elected not to regulate mining unless
it determines that a project is likely to cause significant distur-
bance of surface resources, the court reasoned that the NOI out-
lining a proposed project is an informational instrument, not a
regulatory instrument. The NOI’s only function is to serve as a
basis for the agency to determine whether its regulatory authority
will be triggered. Accordingly, the Forest Service’s conclusion
that a project will not cause significant disturbance is a decision
not to act: it is inaction, not agency action. Id. at *6-9.

The court also rejected the plaintiff’s argument that the dis-
cussions between the agency and the miners regarding the content
of the NOIs were regulatory action. Instead, the court concluded
that the Forest Service was simply advising the miner how to alter
its project to avoid the necessity of a POO. Because the agency
had no authority to compel the miner to follow that advice, the
discussions were advisory and not regulatory in nature. Id. at
*9-10.

Circuit Judge Fletcher dissented, observing that when an agen-
cy exercises its discretion, it engages in agency action. Id. at *17.
In the dissent’s view, the Forest Service exercised its discretion
when it imposed numerous changes to the NOIs to incorporate
measures to protect critical habitat for endangered species. Under
this view, the Forest Service did not just review the NOIs, it
exercised its discretion to approve or deny them based on its own
criteria for protecting critical habitat. Id. at *23-25. This appears
to be the crux of the disagreement among the judges. The majority
viewed the criteria used by the agency as advice to the miner as
to how to avoid the necessity to prepare a POO. The dissent
viewed the same criteria as the agency’s basis to approve or dis-
approve an NOI. In the dissent’s view, NOIs are not merely infor-
mational documents used by the agency to determine whether to
regulate a mining operation under a POO; rather, they are regu-
latory documents under which the agency regulates the kind of
operations that may be conducted under an NOI. Id. at *23.

DOE’S DECISION NOT TO INCLUDE “VICINITY PROPERTY”  IN

AN UMTRCA  PROCESSING SITE IS NOT REVIEW ABLE

In the early years of uranium mining, the federal government
controlled the industry but did little to regulate the disposal of
uranium tailings, resulting in a number of contaminated mill sites.
In 1978, Congress enacted the Uranium Mill Tailings Radiation
Control Act (UMTRCA), 42 U.S.C. §§ 7901–7942, to require re-
mediation of these sites. Under this act, Congress directed the De-
partment of Energy (DOE) to designate and prioritize historic
uranium “processing sites” and undertake remediation of the sites.
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42 U.S.C. §§ 7911–7912. Under the act, the Secretary’s desig-
nation of a site was final and not subject to judicial review. Id.

§ 7912(d). The initial designations were to be made within one
year of the enactment of UMTRCA and were to include properties
in the vicinity of the mill site that were determined to contain
contamination from the site. The agency could, however, include
additional “vicinity sites” after the one-year deadline. Id. § 7912(e).

El Paso Natural Gas Co. v. United States, 632 F.3d 1272
(D.C. Cir. 2011) considers whether the agency’s decision not to
include property within a previously designated site is subject to
judicial review. The Navajo Nation, concerned that properties near
a UMTRCA site had been contaminated by the site, requested that
DOE include the vicinity properties in the site. When the agency
refused to do so, El Paso Natural Gas Co. (El Paso), successor in
interest to the uranium mine operator, because of concerns that it
might be held liable for the vicinity properties, filed a lawsuit
challenging the DOE’s failure to include the properties in the site
as arbitrary and capricious. The D.C. Circuit Court ruled that the
bar to judicial review under 42 U.S.C. § 7912(d) applies equally
to the agency’s initial designations and its later decisions regard-
ing whether to include additional properties in a designated site.
Id. at 1279.

PREPONDERANCE OF EVIDENCE STANDARD APPLIES

IN “DUM M Y LOCATOR”  CONTESTS

The U.S. District Court for the District of Nevada upheld the
Interior Board of Land Appeals’ (IBLA) conclusion that in “dummy
locators” contests, the claimant bears the burden of showing by a
preponderance of the evidence that an association placer mining
claim was located in good faith. Carlwood Development Inc. v.

United States, No. 2:10-cv-01773-RLH-PAL, 2011 WL 1042248
(D. Nev. Mar. 22, 2011). In doing so, the court made little com-
ment, other than to observe that IBLA’s interpretation of the law
was rational and its decision would be sustained. Id. at *2.

Federal mining law allows an individual to locate a placer
claim of up to 20 acres. 30 U.S.C. § 35. An association of indi-
viduals may locate a claim of up to 160 acres, but there must be
a bona fide locator for each 20 acres of the association claim. The
so-called “dummy locator” contests involve association claims
where people are named as locators on the notice of location but
are not bona fide locators. Instead their names are used for pur-
poses of allowing the real locator to locate more than 20 acres.

In the IBLA decision, United States v. Carlwood Develop-

ment, Inc., 177 IBLA 119, GFS(MIN) 10(2009), the claimant ar-
gued that because a dummy locator contest is based on the gov-
ernment’s allegation that an association placer was fraudulently
located in violation of the 20-acre rule, the government carried the
usual “clear and convincing” standard of proof required of any
litigant alleging fraud. The government argued that the prepon-
derance of the evidence standard applicable to other types of gov-
ernment contests should be applied. IBLA acknowledged that the
authorities do not clearly establish the proper standard of proof

applicable in dummy locator contests, but concluded that in the
absence of binding authority on the subject, it was reasonable
to apply the preponderance of evidence standard. 177 IBLA at
127-30. The district court agreed that this was a rational interpre-
tation of the law and upheld the IBLA decision. Id. at 145.

SMCRA  BURDEN OF PROOF RULES W ITHSTAND ATTACK

Regulations promulgated under the Surface Mining Control
and Reclamation Act of 1977 (SMCRA), 30 U.S.C. §§ 1201–1328,
have long allocated the ultimate burden of persuasion in a variety
of agency proceedings to the entity challenging the agency action.
In National Mining Association v. Office of Hearings and Appeals,
No. 1:04-cv-00128 BJR, 2011 WL 1449619 (D. D.C. Apr. 15,
2011), the U.S. District Court for the District of Columbia upheld
an Office of Hearings and Appeals (OHA) decision denying, in
large part, the National Mining Association’s (NMA) petition for
rulemaking. In the petition, the NMA argued that the agency’s rules
violated the Administrative Procedure Act (APA), 5 U.S.C. §§ 551-
559, which provides that the proponent of an agency rule or order
bears the burden of proof, except as otherwise provided by statute.
5 U.S.C. § 556(d). OHA denied the petition, concluding that, with
one exception, SMCRA does provide a different allocation of the
burden of proof in the five types of review proceedings at issue in
the matter: notices of violation or cessation orders; civil penalties;
individual penalties; permit suspension or revocation; and permit
revisions. NMA, 2011 WL 1449619, at *2-4. OHA did amend its
regulation regarding the burden of proof applied in proceedings
assessing civil penalties on individuals who played a part in a cor-
porate permittee’s violation. The agency concluded that SMCRA
did not allocate the burden in such proceedings and that, accord-
ingly, the APA requires that the agency bear the burden of proof.
Applying an arbitrary and capricious standard of review, the dis-
trict court upheld OHA’s determinations. Id. at *12.

DISTRICT COURTS DO NOT HAVE JURISDICTION TO HEAR

SUITS FOR RECOVERY OF ABANDONED M INE RECLAM ATION

FEES

SMCRA imposes a reclamation fee on coal produced in the
United States to fund the Abandoned Mine Reclamation Fund. 30
U.S.C. § 1232. The Tenth Circuit has ruled that federal district
courts do not have jurisdiction to hear claims for overpayment of
those reclamation fees. Accordingly, such actions must be brought
in the Court of Federal Claims, under the Tucker Act, 28 U.S.C.
§ 1491. Wyodak Resources Development Corp. v. United States,
637 F.3d 1127, 1129 (10th Cir. 2011). The ruling is based on the
court’s conclusion that a statute granting jurisdiction to district
courts to hear cases involving recovery of “internal-revenue” taxes
does not extend to reclamation fees. 28 U.S.C. § 1346(a)(1). The
plaintiff argued that the term “internal revenue tax” in the statute
extends to any tax imposed on revenue generated within the bound-
aries of the United States, as opposed to external revenue. Wyodak,
637 F.3d at 1131. The government argued that the term means a
tax collected by the Internal Revenue Service or one imposed
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under the Internal Revenue Code. The court sided with the gov-
ernment, ruling that when read in the context in which the statute
was enacted, it was intended to extend only to taxes collected
by the IRS. Id. at 1134. A concurring opinion reached the same
result on the ground that reclamation fees are fees, not taxes. Id.
at 1140.

F E D E R A L  —  O I L  &  G A S
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hearing. Samedan Oil Corp., 163 IBLA 63, GFS(OCS) 236(2004).
During a 13-day hearing, Reed “testified that his decision was based
not on the merits, but on politics” and “that absent these political
considerations, he would have reached the opposite decision—i.e.,
he would have left the four leases in their units and granted Aera
and Noble’s suspension requests.” Aera, 2011 WL 1601988, at *4
(citing Reed Deposition). However, Reed’s “subordinates, unaware
of any political pressure and primarily responsible for analyzing
the relevant scientific data, had concluded ‘that the excluded leases
did not qualify for continued inclusion in their respective unit . . .
[and] that the excluded leases were marginal.’ ” Id. (quoting ALJ
Opinion). The ALJ found Reed’s testimony on political consider-
ations to be “unrebutted” and “credible,” but found his subordi-
nates to be more reliable regarding the leases’ geologic potential.

IBLA adopted the ALJ’s factual findings and upheld the ex-
clusion decision in part because the record showed that the ex-
cluded leases clearly did “not contain potential hydrocarbon ac-
cumulations.” Samedan Oil Corp., 173 IBLA 23, 41, GFS(OCS)
246(2007). The D.C. district court upheld the decision to exclude
the leases, “reasoning that the IBLA, which was not subject to
improper political influence, . . . cured the Regional Director’s
decision of its improper political taint.” Aera, 2011 WL 1601988,
at *6 (citing Aera Energy LLC v. Salazar, 691 F. Supp. 2d 25 (D.
D.C. 2010)).

On appeal, the D.C. Circuit described three principles to be
considered in determining whether an agency has cured a political
taint. First, political pressure will invalidate agency action only
when it shapes the judgment of the ultimate decision maker. Sec-
ond, even when political considerations taint agency action, the
court will give the agency an opportunity to issue a new untainted
decision. Third, the court recognizes the value of establishing a
full scale administrative record to dispel any doubts as to the true
nature of the agency’s action. Id. at *7-9.

Applying those principles to the facts of the case, the court of
appeals rejected the lessees’ challenge. Although political con-
siderations drove Reed’s decision, that taint was cured because
(1) there was no evidence that the ultimate decision maker—
IBLA—was affected by political pressure; (2) IBLA ordered a
formal evidentiary hearing “based on evidence known to MMS’s
Regional office, as well as evidence available at the time of the
decision”; and (3) IBLA issued a de novo decision based on that
factual record. Id. at *9. According to the appellate court, granting
the lessees’ request for the decision that Reed would have made
absent the political taint would thwart the agency’s efforts to cure
the political taint. Id.

M M S ACTED W ITHIN ITS AUTHORITY TO ORDER PLUGGING

OF WELL

Noble Energy, Inc. (Noble) filed a complaint seeking a de-
claratory judgment that the Minerals Management Service’s (MMS)
decommissioning order requiring Noble to permanently plug and
abandon a well exceeded the scope of its authority under the
Outer Continental Shelf Lands Act (OCSLA). In Noble Energy,

Inc. v. Salazar, Civ. Action No. 09-2013 (EGS), 2011 WL 996776
(D. D.C. Mar. 22, 2011), the U.S. District Court for the District
of Columbia affirmed MMS’s order and held that the govern-
ment’s breach of contract under its oil and gas lease did not dis-
charge Noble’s obligation under the applicable regulations to
permanently plug and abandon a well.

This case arises out of long-running litigation over oil and gas
leases off the coast of California where the Federal Circuit previ-
ously affirmed that the United States materially breached 35 Outer
Continental Shelf (OCS) leases when it suspended them indefi-
nitely, including Lease 320 owned by Noble (Federal Litigation).
Lease 320 was issued by the United States in 1979, and in 1985
Noble drilled an exploratory well, the 320-2 well, on the lands
covered by Lease 320. Thereafter, MMS approved a plan to tem-
porarily plug and abandon the 320-2 well, but Noble obtained a
series of extensions and the well remained in a status of “tem-
porarily” plugged. On September 1, 2009, after resolution of the
Federal Litigation, MMS sent Noble a letter invoking the agency’s
regulatory authority under OCSLA to order Noble to promptly
and permanently plug and abandon the 320-2 well. Noble, 2011
WL 996776, at *3. Noble sought declaratory relief, arguing that
any contractual or regulatory decommissioning obligations pursuant
to Lease 320 were discharged by the government’s material breach
of Lease 320 as determined by the previous Federal Litigation.

As an initial matter MMS asserted that the court lacked subject
matter jurisdiction because Noble’s claim was a contract dispute
for money damages covered by the Tucker Act. Under the Tucker
Act, the U.S. Court of Federal Claims has exclusive jurisdiction
over all claims for monetary damages in excess of $10,000 founded
on a contract with the United States. The district court held that
Noble’s claim was not merely a damage claim for payment of
the plugging and abandonment costs. Rather, Noble challenged a
specific agency action ordering Noble to permanently plug and
abandon an exploratory well, and the central question before the
court was whether MMS properly exercised its authority to issue
such an order under the OCSLA. Id. at *4-6.

Noble based its declaratory judgment action on the “Texas
doctrine” set forth in United States v. Texas, 507 U.S. 529, 534
(1993) (quoting earlier Supreme Court cases), in which the U.S.
Supreme Court stated that “statutes . . . are to be read with a
presumption favoring the retention of long-established and famil-
iar principles, except when a statutory purpose to the contrary is
evident.” Noble argued that the Federal Litigation established a
material breach of Lease 320 and nothing in the OCSLA ex-
pressed a clear intent to abrogate the common law principle that
a material breach of contract discharges all non-breaching parties’
remaining contractual obligations. The circuit court held that “the
common law principle of discharge applies only to obligations
created by a particular contract at issue.” Noble, 2011 WL 996776,
at *8. The court distinguished the obligations under the lease and
separate regulatory requirements. “Although Lease 320 itself in-
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corporates an obligation to remove all devices from the lease area
upon termination, the OCSLA regulations—which are not being
challenged by plaintiff—establish an independent obligation to
permanently plug and abandon all exploratory wells.” Id.

NATIONAL PARK SERVICE DID NOT EXCEED ITS AUTHORITY

IN APPLYING ITS OIL AND GAS REGULATIONS TO SEVERED

M INERALS UNDERLYING THE PARK

Three companies (Dunn Group) sought declaratory relief un-
der the Administrative Procedure Act, arguing that certain oil and
gas regulations affecting the access rights of the Dunn Group for
mineral exploration exceeded the authority of the National Park
Service (Service). The U.S. District Court for the Southern District
of Texas granted the declaratory relief but, on appeal, the Fifth
Circuit reversed and remanded, holding that the Service did
not exceed its authority in applying its oil and gas regulations to
the severed mineral interests owned by the Dunn Group. Dunn-

McCampbell Royalty Interest, Inc. v. National Park Service, 630
F.3d 431 (5th Cir. 2011).

In 1962, Congress created the Padre Island National Seashore
(Seashore). See 16 U.S.C. §§ 459d to 459d-7 (Enabling Act). Con-
gress authorized the Service to acquire private property by pur-
chase, condemnation, or otherwise, but provided that it could obtain
state lands from Texas only with the state’s concurrence. In 1963,
Texas passed the “Consent Statute,” authorizing the federal gov-
ernment to acquire public and private lands within the state subject
to the limitations contained in the act. Tex. Rev. Civ. Stat. art.
6077t § 3. Texas also concurred in the Service’s acquisition of
private land. The Service subsequently acquired private lands, but
only the surface, and not the mineral, estate. Dunn-McCampbell,
630 F.3d at 434.

The Service’s 2001 Oil and Gas Management Plan desig-
nated certain areas of the Seashore as sensitive resource areas,
which carry with them various restrictions that effectively close
surface use for drilling operations. The Dunn Group owned min-
erals underlying the Seashore that were severed from the surface
in conveyances that occurred prior to creation of the Seashore.
The Dunn Group argued that its rights of ingress and egress for
mineral development are protected by provisions in the Enabling
Act that incorporate the Consent Statute and the provisions that
protect the right of access for those who remove minerals outside
the Seashore’s boundaries. Id.

In determining the scope of the Service’s authority the court
assumed, for purposes of the case, that (1) the terms of the Consent
Statute bind the Service and (2) the Consent Statute’s special pro-
tections extend to certain private mineral interests referenced in
the statute, even though the Enabling Act required the concur-
rence only of the State of Texas. Id. at 436-37. After applying
these assumptions, the court reviewed section 6 of the Consent
Statute, which provides that the Service “shall not deprive the
grantor or successor in title of the right of ingress and egress for
the purpose of exploring for, developing, processing, storing and
transporting minerals from beneath said lands and waters with the
right of housing employees for such purposes.” Tex. Rev. Civ.
Stat. art. 6077t § 6 (emphasis added). Based upon the plain lan-
guage of the statute, the court refused to look at the legislative
history and held that the Dunn Group is not protected by the terms
of the Consent Statute. The Dunn Group did not own an interest

in the surface and did not convey or grant any land to the Service,
and is not a successor of any party that conveyed land to the Ser-
vice. Dunn-McCampbell, 630 F.3d at 438-39.

The court also rejected the assertion that the provisions of the
Enabling Act, which protect the rights of ingress and egress pos-
sessed by those who remove minerals from outside the Seashore’s
boundaries, applies to the Dunn Group’s severed mineral interests
underlying the Seashore. The court held that the Dunn Group’s
mineral estate is within the Seashore’s boundaries and therefore
this provision of the Enabling Act does not apply. The court stated
that ownership of property does not establish a park’s boundaries
and, as has been made clear by at least three circuits, “land that is
not owned by the Service can still exist within the boundaries of
a national park.” Id. at 442. Although each of the previous cases
dealt with horizontal boundaries, the court stated that “the rea-
soning of these cases is applicable to defining park boundaries in
whatever abstraction of space the question may be presented.” Id.

E N V I R O N M E N T A L

continued from page 1

This case involves four closed and reclaimed phosphate mine
sites within the Caribou-Targhee National Forest in southeast Idaho
that are covered by federal MLA leases currently held by Nu-West.
In 1949, the government began issuing leases to mine phosphate,
phosphate rock, and related minerals, as well as Special Use Permits
for construction of waste rock dumps on adjacent national forest
land. Under the lease terms, the government retained the right to
terminate the leases; required diligent prospecting and minimum
ore production; reviewed, revised, and prepared plans for and con-
ducted inspections to oversee and direct the disposal of mine waste;
collected royalties; and reserved all its property rights in the mine
sites. Id. at *1. Prior to commencement of any mining, lessees were
required to obtain approval of plans for mining, waste disposal, and
reclamation, which the federal agencies often substantially revised
or rewrote. Moreover, the government’s approval of mine plans
was expressly conditioned on the lessees performing specified rec-
lamation activities, including locating, designing, and shaping waste
rock dumps in designated ways, covering waste dumps with a layer
of middle waste shale as a growth medium, and using particular
vegetation to revegetate the waste dumps. The middle waste shale
used to cap the waste dumps came from the mine and contained
selenium, a naturally occurring mineral found in certain geologic
formations. Selenium was later discovered to be leaching from the
waste rock deposits into adjacent soils and waters. Id. at *2.

Following discovery of the selenium contamination in the late
1990s, Nu-West entered into Administrative Orders of Consent
with the government to remediate the mine sites, and incurred re-
sponse costs of over $10 million. Nu-West then filed an action
against the government under CERCLA to recover its response
costs and confirm the government’s liability and responsibility
under CERCLA. The district court granted Nu-West’s motion for
partial summary judgment, finding the government liable under
CERCLA as an owner, operator, and arranger. Id. at *7.

CERCLA imposes liability on potentially responsible parties
(PRPs) for releases or threatened releases of hazardous substances
from a facility, and private parties may bring civil actions to recover
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such costs. 42 U.S.C. § 9607(a). Carson Harbor Village, Ltd. v.

Unocal Corp., 270 F.3d 863, 870 (9th Cir. 2001). PRPs include
current or former owners and/or operators of facilities at which
hazardous substance releases occur or threaten to occur, and parties
who arranged for the disposal of or transported hazardous sub-
stances. 42 U.S.C. § 9607(a)(1)-(4). In this case, after denying
CERCLA owner liability for over a dozen years, the United States
conceded owner liability when Nu-West filed its summary judg-
ment motion. Nu-West, 2011 WL 832482, at *3. Thus, the court
entered judgment against the United States on that key count with-
out analysis. As a result, the remaining issues in the case and the
court’s central analysis focused on the government’s arranger and
operator liability under CERCLA.

For purposes of CERCLA liability, the U.S. Supreme Court
has described an “arranger” as an entity that “takes intentional steps
to dispose of a hazardous substance.” Burlington Northern and

Santa Fe Ry. Co. v. United States, 129 S. Ct. 1870, 1879 (2009).
Arranger liability arises when a PRP has “direct involvement in
the arrangements for disposal of waste,” and factors supporting
arranger liability include if the entity: (1) owns the hazardous sub-
stance, (2) had authority to control the disposal of the hazardous
substance, and (3) exercised actual control over the disposal of the
substance. United States v. Shell Oil Co., 294 F.3d 1045, 1055-60
(9th Cir. 2002). The district court in Nu-West held that the gov-
ernment clearly satisfied these first two factors, as owner of the
source of the selenium (i.e., the mine sites and the middle waste
shale), and having the authority under the federal leases to control
the disposal of mine waste on national forest land. The court found
that the government also satisfied the third factor because it exer-
cised actual control over the disposal of the mine waste. Specifi-
cally, the court relied on facts in the record, including Approval
Stipulations governing lessee mining activities that showed that
the government required lessees to cover the waste rock dumps
with middle waste shale as a condition of approval of mine plans.
Nu-West, 2011 WL 832482, at *4. Documents also showed exten-
sive agency involvement in the location, design, and construction
of waste rock dumps intentionally placed on rock French drains
overlying flowing springs and streams. Id. at *6.

With respect to operator liability, to be an “operator” under
CERCLA, an entity “must manage, direct, or conduct operations
specifically related to pollution, that is, operations having to do
with leakage or disposal of hazardous waste, or decisions about
compliance with environmental regulations.” United States v.

Bestfoods, 524 U.S. 51, 66-67 (1998). According to the Ninth
Circuit, CERCLA operator liability attaches if an entity had au-
thority to control and actually exercised such control over the cause
of the contamination at the time the hazardous substances were
released into the environment. Kaiser Aluminum & Chemical Corp.

v. Catellus Development Corp., 976 F.2d 1338, 1341-42 (9th Cir.
1992). Under these principles, the district court found that the
U.S. Forest Service’s active participation in the management and
disposal of the mine waste, including dictating (or even making
suggestions concerning) the design and location of the waste dumps
and inspecting the mines to ensure compliance with mine and
waste disposal plans, was sufficient to support operator liability.
Nu-West, 2011 WL 832482, at *6-7.

The court rejected the government’s theory that it acted purely
in a regulatory role and that actions taken by the Forest Service

were intended to mitigate environmental damage. Id. at *6. Rely-
ing on CERCLA’s broad waiver of sovereign immunity under 42
U.S.C. § 9620(a)(1), and the Ninth Circuit’s rejection of a “gov-
ernmental defense” raised in United States v. Shell Oil Co., 294
F.3d 1045, 1052-53 (9th Cir. 2002), the district court found no
support for this “regulatory defense.” Nu-West, 2011 WL 832482,
at *6.

The ruling in Nu-West addressed only the government’s
CERCLA liability, and did not resolve issues related to cost allo-
cation or any available defenses to such liability. Key to the court’s
finding in this case were the government’s status and actions as
lessor of the mine sites and minerals, and its direct, active involve-
ment in and directions regarding historic mining operations and
activities related to the management and disposal of mine waste.
The government’s level of involvement was found to go well be-
yond merely permitting or overseeing the mine projects so as to
give rise to CERCLA operator or arranger liability, in addition to
owner liability resulting from the government’s status as the site
owner and lessor.

This ruling is not a final judgment and, therefore, it is not
subject to immediate appeal, and the case is not yet set for trial.
Because the United States conceded owner liability in its response
to Nu-West’s summary judgment motion, however, that aspect
of the ruling will not be subject to appeal in any event, and being
liable under that or any other single prong of CERCLA is suffi-
cient to proceed to cost allocation.

Editor’s Note: The reporter’s firm represents Nu-West In-
dustries Inc. in this matter.

R O B E R T  W .  L A W R E N C E

—  G U E S T  R E P O R T E R  —

EPA  AND CORPS OF ENGINEERS ISSUE PROPOSED CLEAN

WATER ACT RAPANOS GUIDANCE: OPPORTUNITY TO

COM M ENT

After the unauthorized disclosure of an earlier draft, and fol-
lowing pressure from members of Congress, industry groups, and
environmental organizations, the Environmental Protection Agency
(EPA) and the Army Corps of Engineers (Corps) formally released
their proposed “EPA and Army Corps of Engineers Guidance Re-
garding Identification of Waters Protected by the Clean Water Act”
(Proposed Guidance). When the Proposed Guidance is finalized,
EPA and the Corps will use it to oversee and implement programs
under the Clean Water Act (CWA), including those under sections
303 (water quality standards and implementation), 311 (oil spill
prevention and response), 401 (water quality certification), 402
(National Pollutant Discharge Elimination System permits), and
404 (dredged or fill material/wetlands permits). 33 U.S.C. §§ 1313,
1321, 1341, 1342 & 1344. The Proposed Guidance will substan-
tially increase the number of waters subject to CWA jurisdiction.
Proposed Guidance is available at http://water.epa.gov/lawsregs/
guidance/wetlands/upload/wous_guidance_4-2011.pdf.

EPA and the Corps published notice of the availability of the
Proposed Guidance for public comment in the Federal Register.
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76 Fed. Reg. 24,479 (May 2, 2011). The agencies must receive
comments on the Proposed Guidance on or before July 1, 2011.
In addition to publishing the Proposed Guidance, EPA and the
Corps announced that they intend to undertake rulemaking at a
later date by proposing revisions of existing regulations “to further
clarify which waters are subject to CWA jurisdiction, consistent
with the Supreme Court’s decisions.” 76 Fed. Reg. at 24,479.

Once finalized, the Proposed Guidance will supersede EPA’s
and the Corps’ “Joint Memorandum,” which provided clarifying
guidance on Solid Waste Agency of Northern Cook County v. U.S.

Army Corps of Engineers, 531 U.S. 159 (2001) (SWANCC) and
on EPA’s and the Corps’ “Clean Water Act Jurisdiction Following
the U.S. Supreme Court’s Decision in Rapanos v. United States &

Carabell v. United States,” dated December 2, 2008 (2008 Rapanos

Guidance) (see Rapanos v. United States, 547 U.S. 715 (2006)).
Until the Proposed Guidance is final, both the Joint Memorandum
and the 2008 Rapanos Guidance remain in effect. 76 Fed. Reg. at
24,480. EPA and the Corps clarify in the Proposed Guidance that
it “is intended to describe for agency field staff the agencies’ cur-
rent understandings; it is not a rule, and hence it is not binding
and lacks the force of law.”

Number and Extent of Jurisdictional Waters Will Increase
Significantly

In February 2011, an earlier version of the Proposed Guidance
was leaked to the public. In this controversial “Leaked Draft,”
EPA and the Corps claimed that the number of waters that would
be subject to CWA jurisdiction under the Leaked Draft would “in-
crease significantly.” See Robert Lawrence, “EPA’s Draft CWA
Jurisdiction Guidance Is Leaked at Last,” American College of

Environmental Lawyers (Mar. 3, 2011) (describing differences
between the 2008 Rapanos Guidance and the Leaked Draft).
Available at http://www.acoel.org. As might be expected, the Pro-
posed Guidance is more artfully worded than the Leaked Draft.
Among other things, the “increase significantly” language was de-
leted from the Proposed Guidance. Instead, the Proposed Guidance
tactfully explains:

The agencies expect, based on relevant science and
recent field experience, that under the understandings
stated in this draft guidance, the extent of waters over
which the agencies assert jurisdiction under the CWA will

increase compared to the extent of waters over which
jurisdiction has been asserted under existing guidance,
though certainly not to the full extent that it was typically
asserted prior to the Supreme Court decisions in SWANCC

and Rapanos.

Proposed Guidance, at 3 (emphasis added). Nevertheless, the fact
remains that the Proposed Guidance will significantly expand the
scope of waters over which EPA and the Corps assert jurisdiction
under the CWA.

Examples of Expanded Scope of Jurisdiction

EPA and the Corps likely will assert that more tributaries are
subject to CWA jurisdiction under the Proposed Guidance. The
Proposed Guidance indicates that tributaries with an ordinary
high-water mark (OHWM) and identifiable beds and banks will
generally be considered jurisdictional if they are “part of a tribu-
tary system to a traditional navigable water or an interstate water,
and, therefore, can transport pollutants, flood waters or other ma-

terials to a traditional navigable water or interstate water. . . .” Id.
at 13. In contrast, the 2008 Rapanos Guidance provided that these
were simply factors to evaluate in determining whether a signifi-
cant nexus exists for the purpose of determining whether a par-
ticular water is jurisdictional.

The Proposed Guidance also expands the scope of poten-
tial jurisdiction over non-navigable tributaries. The 2008 Rapanos

Guidance stated that the agencies will assert jurisdiction over non-
navigable tributaries of traditional navigable waters that are rela-
tively permanent where the tributaries “typically flow year-round
or have continuous flow at least seasonally (e.g., typically three
months).” 2008 Rapanos Guidance, at 1, available at http://water.
epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm (previous
EPA statements on waters of the United States). The Proposed
Guidance deletes the “continuous flow” and “three month” clar-
ifications, and instead proposes that non-navigable tributaries are
subject to CWA jurisdiction if they are “relatively permanent,
meaning they contain water at least seasonally.” Proposed Guid-
ance, at 5. The Proposed Guidance explains these changes were
made because the “time period constituting ‘seasonal’ will vary
across the country. Rather than having distinct, rigid boundaries,
stream reaches classified as perennial, intermittent, and ephemeral
may more accurately be described as dynamic zones within stream
networks.” Id. at 13.

Western Washes

The expansion of CWA jurisdiction under the Proposed Guid-
ance likely will have a significant impact on CWA jurisdiction
over waters in the western United States. For example, the Proposed
Guidance contends that

[A] tributary continues as far as a channel (i.e., bed and
bank) is present. A natural or manmade break (e.g., rock
outcrop, underground flow, dam, weir, diversion, or sim-
ilar break) in the presence of a bed and bank or [OHWM]
does not establish the limit of a tributary in cases where

a bed and bank and an [OHWM] can be identified up-

stream and downstream of the break.

Proposed Guidance, at 11 (emphasis added). This position is like-
ly to increase substantially the number and/or length of jurisdic-
tional tributaries, especially in the desert southwest, where sections
of a wash with identifiable beds and banks and OHWMs are often
separated by underground flows, outcrops, and manmade breaks,
which can extend for miles.

Ditches

The Proposed Guidance does retain the 2008 Rapanos Guid-
ance concept that features such as gullies, rills, natural and man-
made swales, and non-tidal ditches (including roadside and agri-
cultural ditches) generally are not subject to CWA jurisdiction.
However, the Proposed Guidance notes that, under a number of
circumstances, ditches may be jurisdictional. If a ditch has a bed
and bank and an OHWM, and connects directly or indirectly to a
traditional navigable water or interstate water, it is considered a
“tributary” potentially subject to CWA jurisdiction like any other
tributary, if any one of the following five is true: (1) it is a natural
stream that has been altered (e.g., channelized, straightened, or re-
located); (2) it is excavated in waters of the United States, including
wetlands; (3) it has relatively permanent flowing or standing water;
(4) the ditch connects two or more jurisdictional waters of the
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United States; or (5) it drains natural water bodies (including
wetlands) into the tributary system of a traditional navigable or
interstate water. Id. at 12. Additionally, the Proposed Guidance
provides that if a ditch or swale that is otherwise not jurisdictional
includes areas that meet the regulatory definition of “wetlands,”
the ditch or swale must be evaluated to see if it qualifies as wetlands
for purposes of CWA coverage. Id.

Significant Nexus

Perhaps the most important way that the Proposed Guidance
expands the scope of CWA coverage beyond that which existed
under the 2008 Rapanos Guidance is in its broad interpretation of
Justice Kennedy’s “significant nexus” test. The Proposed Guidance
first described the significant nexus test from Rapanos:

Justice Kennedy concluded that “waters of the United
States” included wetlands that had a significant nexus to
traditional navigable waters, “if the wetlands, either alone
or in combination with similarly situated lands in the re-
gion, significantly affect the chemical, physical, and bio-
logical integrity of other covered waters more readily
understood as ‘navigable’ ” ([Rapanos, 547 U.S.] at 780).

Proposed Guidance, at 23.

The Proposed Guidance interprets the word “significant” in
“significant nexus” to mean “more than speculative or insubstan-
tial.” Id. at 9. It further suggests that Justice Kennedy meant that
“ ‘significant nexus’ includes having a predictable or observable
chemical, physical, or biological functional relationship between
the similarly situated waters and the traditional navigable water or
interstate water.” Id. The Proposed Guidance then expands upon
what waters should be considered “similarly situated,” and de-
scribes how similarly situated waters should be evaluated in com-
bination with the water under consideration in determining whether
such a water is jurisdictional:

[F]ield staff should determine the watershed, as defined
by the area draining into the nearest traditional navigable
water or interstate water, and should identify the “simi-
larly situated” waters in that watershed. The logical and

scientifically valid “region” for determining whether

similarly situated waters have a significant nexus is the

watershed that drains to the nearest traditional navi-

gable water or interstate water through a single point of

entry.

. . .

[F]ield staff should determine whether the water they

are evaluating, in combination with other similarly situ-

ated waters in the watershed, has a significant nexus to

the nearest traditional navigable water or interstate wa-

ter. Functions of waters that might demonstrate a signifi-
cant nexus include sediment trapping, nutrient recycling,
pollutant trapping and filtering, retention or attenuation
of flood waters, runoff storage, and provision of aquatic
habitat. A hydrologic connection is not necessary to es-
tablish a significant nexus, because in some cases the lack
of a hydrologic connection would be a sign of the water’s
function in relationship to the traditional navigable water
or interstate water, such as retention of flood waters or
pollutants that would otherwise flow downstream to the
traditional navigable water or interstate water.

Id. at 8-9 (emphasis added).

Given: (1) the wide range of functions that can be used to
demonstrate a significant nexus under the Guidance; and (2) the
broad definition of waters that are “similarly situated” to the water
at issue such that they will be evaluated in combination with the
water at issue to determine whether a significant nexus exists, it
seems that finding a water that is not jurisdictional under the Pro-
posed Guidance could be a Herculean task. Perhaps to aid that
effort, Section 7 of the Proposed Guidance contains a short list of
“Waters Generally Not Jurisdictional.” Id. at 20.

Rulemaking to Follow

The Leaked Draft met much opposition from industry as well
as from members of Congress. In an April 14, 2011, letter to EPA
Administrator Lisa Jackson and the Assistant Secretary for the
Army, Jo Ellen Darcy, a bipartisan group of 170 members of Con-
gress urged EPA and the Corps to scrap the Leaked Draft and to
proceed with formal rulemaking. EPA and the Corps appear to have
responded in part to this pressure by adopting a mixed guidance/
rulemaking approach. The Proposed Guidance describes this pro-
cess as follows:

After receiving and taking account of public com-
ments on this document, EPA and the Corps expect to
finalize it and to undertake rulemaking consistent with
the Administrative Procedure Act. This process is ex-
pected to start with a proposed rule, to clarify further via
regulation the extent of Clean Water Act jurisdiction, con-
sistent with the Court’s decisions. EPA and the Corps
decided to begin this process with draft, nonbinding
guidance in order to clarify their existing understandings
while also considering and receiving the benefit of public
comments.

Proposed Guidance, at 1.

It remains unclear how much of the Proposed Guidance ac-
tually will be subject to rulemaking under the Administrative Pro-
cedure Act. While it appears that EPA and the Corps intend to
have expansive rulemaking, only certain issues are highlighted in
the Proposed Guidance for future rulemaking. To the extent that
stakeholders believe that all, or only specific portions, of the Pro-
posed Guidance should be addressed in the future rulemaking,
they can take advantage of the 60-day public comment period on
the Proposed Guidance to help sharpen EPA’s and the Corps’
understanding of what should be covered by the rulemaking, and
which waters should be subject to CWA jurisdiction.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

APPROPRIATION LAW  REDUCES PUBLIC SPENDING AND

CONTAINS RIDERS

The Appropriations Act signed by President Obama on April 15,
2011, contains moderate spending cuts for land management agen-
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cies, and severe cuts to several individual programs. See Depart-
ment of Defense and Full-Year Continuing Appropriations Act,
2011, Pub. L. No. 112-10, 125 Stat. 38. Compared to fiscal spend-
ing authorized in 2010, the act reduces the Bureau of Land Man-
agement’s (BLM) budget by $18 million and removes $6 million
from the national forest system’s budget. The National Forest Im-
provement and Maintenance budget was reduced by $82 million,
from $556 million in fiscal 2010 to $474 million in fiscal 2011.
Spending for federal land acquisition under the Land and Water
Conservation Fund was cut by $123 million, from $278 million in
fiscal 2010 to $165 million. Because a significant portion of the
fiscal year has already passed, it is not clear how the agencies will
implement these cuts.

The Appropriations Act also contains two important riders
impacting public lands. First, section 1713 orders the Secretary of
the Interior to remove the gray wolf from the endangered species
list in Idaho and Montana before June 15, 2011. The provision
effectively overturns a decision from a federal court in Montana
finding that the species could not be de-listed in only a portion of
its range. Defenders of Wildlife v. Salazar, 729 F. Supp. 2d 1207
(D. Mont. 2010). The law, which specifically prohibits judicial
review, orders the Secretary of the Interior to reissue the final rule,
74 Fed. Reg. 15,123 (Apr. 2, 2009), that removed the gray wolf
from protection under the Endangered Species Act in Idaho and
Montana. The Appropriations Act specifically provides that it does
not impact a decision from the U.S. District Court for the District
of Wyoming in case numbers 09-CV-118J and 09-CV-138J issued
on November 18, 2010, in which the court determined that the
U.S. Fish and Wildlife Service did not sufficiently explain why
Wyoming’s wolf protection plan was inadequate under the En-
dangered Species Act. At least for now, it appears the gray wolf
will be delisted in Idaho and Montana but remain listed in Wyo-
ming. For additional information regarding the gray wolf, see Vol.
XXVII, No. 4 (2010), and Vol. XXVI, Nos. 2 & 4 (2009) of this
Newsletter.

Finally, section 1769 of the Appropriations Act prohibits BLM
from implementing, administering, or enforcing Secretarial Order
No. 3310, issued by the Secretary of the Interior on December 22,
2010. Secretarial Order No. 3310 prioritizes the protection of all
BLM-administered lands with wilderness characteristics. The order
requires BLM to inventory lands under its jurisdiction on a regular
basis, to identify those lands with wilderness characteristics, and
to protect said lands to the extent possible. The order additionally
requires BLM to conduct site-specific reviews of lands with wil-
derness characteristics before implementing site-specific projects
such as rights-of-way or applications for permits to drill if such
projects or approvals could compromise lands with wilderness
characteristics, unless necessary to protect valid existing rights.
BLM issued manuals implementing the order on February 25, 2011.
It is unclear how BLM will comply with Secretarial Order No.
3310, which requires certain inventories and analyses prior to ap-
proving actions that may impact lands with wilderness character-
istics, while still complying with the language of the Appropri-
ations Act that prohibits the implementation, administration, or
enforcement of said order.

BLM  ISSUES INTERIM  TEM PORARY FINAL RULE TO

FACILITATE RENEW ABLE ENERGY

On April 26, 2011, BLM published an interim, temporary
final rule allowing BLM to temporarily segregate from the oper-
ation of the public land laws, by publication of a Federal Register
notice, “public lands included in a pending or future wind or solar
energy generation right-of-way (ROW) application or public lands
identified by the BLM for a potential wind or solar energy gener-
ation ROW authorization under the BLM’s ROW regulations, in
order to promote the orderly administration of the public lands.”
Segregated lands will not be subject to appropriation under the
public land laws, including location under the Mining Law of
1872, but not the Mineral Leasing Act of 1920 or the Materials
Act of 1947, subject to valid existing rights, for a period of up
to two years. 76 Fed Reg. 23,198 (Apr. 26, 2011) (to be codified
at 43 C.F.R. pts. 2090 & 2800). The Department of the Interior
referenced the priority for renewable energy projects on the pub-
lic lands under the Energy Policy Act of 2005, Executive Order
13212 (May 18, 2001), and Secretarial Order 3285A1 (February 22,
2010). BLM determined the interim rule was necessary because
several parties have filed mining claims proposed for renewable
projects “for no other purpose than to provide a means for the
mining claimant to compel some kind of payment from the ROW
applicant to relinquish the mining claim.” 76 Fed. Reg. at 23,199.
The interim rule is effective immediately. Also on April 26, 2011,
BLM published a proposed rule allowing for the segregation of
lands for renewable projects in order to, eventually, issue a final
rule. 76 Fed. Reg. 23,230 (Apr. 26, 2011) (to be codified at 43
C.F.R. pts. 2090 & 2800).

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

U.S. DISTRICT COURT RULES THAT COALBED M ETHANE GAS

IS THE PROPERTY OF THE GAS OW NER , NOT THE COAL

OW NER

Enervest Operating, LLC v. Anadarko Petroleum Corp., No.
2:09-CV-02135-PKH (W.D. Ark. Mar. 31, 2011) (Memorandum
Opinion and Order) was an interpleader action filed in the U.S.
District Court for the Western District of Arkansas pursuant to
that court’s diversity of citizenship jurisdiction. The single legal
issue, decided upon completion of motions for summary judg-
ment, was whether coalbed methane gas is owned by the coal or
the gas owner when coal and gas are separately owned beneath a
producing tract. The issue was one of first impression in Arkan-
sas. Slip op. at 3. The well-written district court opinion analyzes
the considerable conflicting national authority on both sides of the
issue before concluding that, under Arkansas law, coalbed methane
gas is gas, rather than coal, and is the property of the separate gas
owner. Id. at 12.

JUDGM ENT AFFIRM ED REGARDING M INERAL RESERVATION

The issue in Barger v. Ferrucci, No. CA-10-797, 2011 WL
514662 (Ark. Ct. App. Feb. 9, 2011) (unreported) was whether
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the inclusion of the phrase “[s]ubject to reservation of all oil, gas
and other minerals,” after the legal description within a deed’s
granting clause, reserved to the deed’s grantors those mineral in-
terests not previously reserved by others. The Arkansas Court of
Appeals affirmed the trial court’s ruling that the deed was unam-
biguous and that the quoted language was a mineral reservation,
as opposed to a mere limitation upon the grantor’s warranty, as
the appellee, the successor in interest to the deed’s grantee, had
argued.

PAROL EVIDENCE RULE BARS EVIDENCE THAT

CONSIDERATION W AS LACKING IN LEASE RATIFICATION

Plaintiffs, remaindermen to a mineral interest, sued their grant-
or and his life-tenant father, challenging the validity of the father’s
life estate, as well as the validity of a standard-form Ratification
of Oil and Gas Lease which plaintiffs had given to SEECO, Inc.,
the life tenant’s oil and gas lessee. Their challenge to the ratifica-
tion was based upon alleged failure of consideration. However,
the ratification, which the remaindermen admittedly had signed,
contained a recitation acknowledging that consideration had been
received by them. The trial court granted summary judgment to
the life tenant, though its opinion does not address the failure-of-
consideration argument. The Arkansas Court of Appeals affirmed,
holding that, in the absence of fraud, the Parol Evidence Rule
barred any evidence contradicting the deed’s express language.
Robison v. Lee, No. CA 10-87, 2010 WL 5131917 (Ark. Ct. App.
Dec. 15, 2010) (unreported).

ARKANSAS SUPREM E COURT REITERATES RECENT DECISION

INTERPRETING STATUTORY PUGH CLAUSE, DISSENT

INSPIRES LEGISLATURE TO CHANGE STATUTE

Ark. Code Ann. § 15-73-201, the Arkansas Statutory Pugh
Clause, was discussed in Vol. XXVII, No. 3 (2010) of this News-

letter, as was Snowden v. JRE Investments, Inc., No. 09-1149,
2010 WL 2210644 (Ark. June 3, 2010), which construed that stat-
ute. The result was that the somewhat ambiguous statute was
interpreted to terminate a lease as to inactive lands only if one
year elapsed, without drilling operations, after the expiration of
the lease’s primary term. While Snowden was before the Arkansas
Supreme Court, a trial court reached the opposite result in another
case on virtually identical facts. Thus, SEECO, Inc., the lessee in
the second case, was obliged to appeal that case as well. The su-
preme court reversed the trial court’s ruling in that second case,
Southwestern Energy Production Co. v. Elkins, No. 10-516, 2010
WL 5059709 (Ark. Dec. 9, 2010), concluding that the case was
governed by its decision in Snowden. One supreme court justice,
Hon. Paul E. Danielson, who had not participated in Snowden,
authored a dissenting opinion in which he contended that the stat-
utory interpretation given by the majority was not intended by the
Arkansas Legislature. The dissent then encouraged the Legislature
to clarify the statute.

The 2011 session of the Legislature followed that suggestion,
adopting Act No. 857 of 2011, which causes any lease executed
subsequent to its effective date (July 26, 2011) to expire as to
acreage upon which there has been no “activity,” as of the expi-
ration of its primary term unless the parties agree to a different
continuous drilling provision “in bold, enlarged, or other distinc-
tive print.” To be codified at Ark. Code § 15-73-201(b).

The legislation remains severely flawed, for at least two rea-
sons not discussed in either of the recent decisions. First, “ac-
tivity” is not defined. Second, whether there has been “activity”
depends upon whether there has been “activity” in “sections or
pooling units under the lease.” Id. § 15-73-201(a). Presumably,
that language refers to the governmental sections or production
units containing the leased tracts that are contended to be subject
to the provisions of the act.

Unfortunately, Arkansas contains a number of units that do
not coincide with governmental sections. This creates the possi-
bility that “activity” outside of units containing lease lands, but
within the same governmental section, will again frustrate the Legis-
lature’s intent, preserving the lease as to otherwise inactive leased
lands within that section.

GAS GATHERING COM PANIES’ POW ER OF EM INENT DOM AIN

AFFIRM ED

Linder v. Arkansas Midstream Gas Services Corp., No. 09-
705, 2010 WL 841119 (Ark. Mar. 11, 2010), upheld the right of
gas gathering companies to condemn pipeline rights-of-way, and
held Arkansas’ ancient eminent domain enabling statute constitu-
tional. See Vol. XXVII, No. 2 (2010) of this Newsletter. Subse-
quently, the Arkansas Supreme Court confirmed that ruling in two
other cases, Smith v. Arkansas Midstream Gas Services Corp.,
No. 09-1186, 2010 WL 2724427 (Ark. May 27, 2010) and The

Ralph Loyd Martin Revocable Trust v. Arkansas Midstream Gas

Services Corp., No. 10-192, 2010 WL 5060262 (Ark. Dec. 9,
2010). In these subsequent appeals, appellants slightly varied their
arguments from those advanced in Linder, but could not change
the result.

CERTIORARI DENIED IN AD VALOREM  TAX CASE

Selrahc Limited Partnership v. SEECO, Inc., No. CA 09-378,
2009 WL 4840206 (Ark. Ct. App. Dec. 16, 2009) (review denied
per curiam, Apr. 15, 2010) (unreported), which followed consis-
tent Arkansas caselaw voiding an ad valorem tax forfeiture of a
severed mineral interest because its assessment was not subjoined
to the assessment of the surface of the same land, was discussed
in both Vol. XXVII, Nos. 1 & 2 (2010) of this Newsletter. Subse-
quently, Selrahc petitioned the U.S. Supreme Court for Writ of
Certiorari, contending that the Arkansas courts’ decisions violated
the U.S. Constitution. The case finally ended when the Supreme
Court denied that petition at 131 S. Ct. 280 (2010).

Editors Note: This reporter’s firm served as counsel for
the prevailing parties in several of the above-reported cases:
SEECO, Inc. in Robison, Elkins and Selrahc; JRE Investments, Inc.
in Snowden; Southwestern Energy Production Company in Elkins;
Arkansas Midstream Gas Services Corp. in Linder, Smith, and
The Ralph Loyd Martin Trust.
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C A L I F O R N I A  —  M I N I N G

G .  B R A I D E N  C H A D W I C K

M I C H A E L  S H E R M A N

—  R E P O R T E R S  —

PROPOSED CHANGES TO IDLE M INE PROVISIONS PASS FIRST

LEGISLATIVE HURDLE

Proposed changes to the “idle mine” provisions in the Cali-
fornia Surface Mining and Reclamation Act (SMARA) are pend-
ing before the California Senate. SMARA requires operators to
submit an interim management plan (IMP) to the lead agency within
90 days of surface mining operations becoming “idle” as defined
by SMARA. Under the current law, “idle” is defined to mean a
curtailment for one year or more of surface mining operations by
more than 90% of the operation’s previous maximum annual pro-
duction, with the intent to resume operations at a future date. Cal.
Pub. Res. Code § 2727.1.

California Senate Bill 108 (SB 108), introduced January 13,
2011, and amended May 3, 2011, contains two noteworthy amend-
ments to the idle mine provisions in SMARA. First, SB 108 de-
fines “idle” as a curtailment for one year or more of surface mining
operations by more than 90% of the mine’s previous maximum
annual production within any of the last five years. This amend-
ment seeks to avoid the situation in which a year with high demand
followed by a drop-off in demand could trigger the requirement
for an IMP, e.g., a depressed economy that causes a long-term de-
crease in demand. Second, SB 108 would clarify that a lead agency
may renew an IMP for more than one five-year period.

The Senate Natural Resources and Water Committee unani-
mously recommended approval of SB 108. As of May 18, 2011,
the bill had passed the Senate Committee on Appropriations, and
was ordered to a third reading by the full Senate.

KATHY LUND REAPPOINTED TO THE CALIFORNIA STATE

M INING AND GEOLOGY BOARD

On April 7, 2011, Governor Jerry Brown reappointed Kathy
Lund to another four-year term on the California State Mining and
Geology Board (SMGB). Lund was a councilmember for the City
of Rocklin from 1985 to 2010 and has served on the SMGB since
2007 as the local government representative. More information on
Lund can be found at http://www.gov.ca.gov/news.php?id=16970.

CALIFORNIA SUPREM E COURT DECLINES TO REVIEW

STANISLAUS COUNTY FARM LAND M ITIGATION PROGRAM

On February 16, 2011, the California Supreme Court denied
a petition for review and de-publication in Building Industry Ass’n

(BIA) of Central California v. County of Stanislaus, 190 Cal.
App. 4th 582 (2010), a Fifth District Court of Appeal case up-
holding the Stanislaus County Farmland Mitigation Program (FMP).
The FMP requires 1:1 mitigation for the loss of farmland resulting
from residential development in unincorporated areas of Stanislaus
County. Mitigation may be satisfied through the purchase of ag-
ricultural conservation easements on farmland within Stanislaus
County, the purchase of banked mitigation credits, or the payment
of in-lieu fees. In the BIA case, the court of appeal upheld the
constitutionality of the FMP because mitigating the future loss of

farmland through conservation easements bears a reasonable re-
lationship to the burden caused by residential development. Id. at
590-94. Further, the court held that Stanislaus County could con-
dition the approval of a residential development on the grant of a
conservation easement because the FMP does not directly compel
a private landowner to grant the conservation easement, which
would violate Cal. Civ. Code § 815.3(b). Id. at 601.

While the FMP only applies to residential development in
Stanislaus County, similar programs could be developed for mining
projects located on farmland. The California Environmental Quality
Act, Cal. Pub. Res. Code §§ 21000 et seq., requires feasible miti-
gation for significant impacts to certain types of farmland; however,
California courts disagree as to what constitutes feasible mitiga-
tion for impacts to farmland. Consequently, lead agencies have
historically taken an ad hoc approach as to whether to require
mining projects to mitigate for significant impacts to farmland.

K E V I N  L .  S H A W

—  G U E S T  R E P O R T E R  —

M INING ACTIVITIES IN KLAM ATH NATIONAL FOREST LEAD

TO CRIM INAL CHARGES

In United States v. Ganoe, No. 3:09-mj-0048 CMK, 2010
WL 5394765 (E.D. Cal. Dec. 21, 2010), two of three owners of
a mine located within the Klamath National Forest in Siskiyou
County, California were convicted under federal law on several
counts related to the damage of and unauthorized construction on
National Forest System lands. In the process of engaging in mining
activities within Klamath National Forest, the defendants had con-
structed a pond, brought in a 450 Cat dozer and a Takahici mini
excavator for use in the mine, and made improvements to an ex-
isting access road, including constructing a gate along the road.
Id. at *8-11. According to the government’s experts, the mining
activities caused a landslide, which in turn damaged the access
road and a number of surrounding trees. Id. at *9. All of the de-
fendants’ mining and construction activities, as well as the land-
slide, occurred before the defendants filed the required Plan of
Operations and Notice of Intent with the Forest Service. Id. at
*11-12.

The defendants were charged under several sections of 36
C.F.R. part 261 for damaging natural features of U.S. property,
damaging a road on U.S. property, interfering with the use of a
road on U.S. property, damaging trees on U.S. property, and en-
gaging in construction activities on National Forest System lands
without a permit. Id. at *1. After a bench trial, two of the three
defendants were found guilty of all charges. Id. at *12-13. The
court sided with the government’s experts and found that the
defendants’ excavation had caused the landslide, which damaged
natural features of U.S. property. Id. at *13. The landslide also
damaged the trees in its path, in addition to damaging the access
road and interfering with its use. Id. Finally, the court found the
defendants guilty of unauthorized construction activities. Id. These
activities included remedial improvements to existing pipelines as
well as new construction. Id. at *10.

The court denied the government’s request for restitution from
the defendants for several reasons. Id. at *14-16. The court ex-
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pressed concern over the differences in repair estimates (calling
the defendant’s estimate “overly optimistic (even bordering on
fantasy)” and the government’s estimates “laden with endless layers
of bureaucratic fluff”). Id. at *14. In light of these valuation dif-
ferences, the court felt that civil litigation would be a better solu-
tion for determining the cost of repairs. Id. at *15. The court also
noted that it was uncomfortable imposing large amounts of resti-
tution for unintentional consequences in spite of the charges being
general intent crimes. Id. Instead, the court placed both Brian Ganoe
and Donald McKay on probation for five years and levied fines
in the amount of $21,080 for Ganoe and $11,080 for McKay. Id.
at *17 & 18. Mac Mcfarlin was found not guilty of all counts. Id.
at *17.

C A L I F O R N I A  —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

DISTRICT COURT FINDS FINAL CLEANUP ORDER TO BE A

JOINT OBLIGATION

In Sullins v. Exxon/Mobil Corp., 729 F. Supp. 2d 1129 (N.D.
Cal. 2010), the Northern District of California held that the joint
cleanup order issued by the County of Alameda Department of
Environmental Health Services was a joint obligation sufficient to
satisfy the requirements of equitable contribution under Cal. Civ.
Code § 1432. The Department found that several underground
storage tanks on Carlton and Rita Sullins’ property were leaking
many hazardous materials, including gasoline, diesel, benzene, and
methyl tertiary butyl ether, into the soil and groundwater. 729
F. Supp at 1131. The Department and the City of Livermore or-
dered the Sullinses, as the owners, and Exxon/Mobil, as the party
that had installed the underground storage tanks before the Sullinses
owned the property, to develop and implement a remediation plan.
Id. Exxon/Mobil did not contribute to the Sullinses’ efforts to
comply with the cleanup orders. Id.

In denying Exxon/Mobil’s motion for summary judgment as
to the Sullinses’ claim for equitable contribution, the court found
that the joint obligation required by section 1432 does not have to
be a preexisting contractual relationship. Id. at 1139. In the court’s
view, the cleanup order issued to both the Sullinses and Exxon/
Mobil was sufficient. Id. The court also noted that to hold other-
wise would require the Sullinses to bear the entire cost of the
cleanup while allowing Exxon/Mobil to do nothing. Id.

Under this holding, which construes the effect of a general
statute about equitable contribution arising from a “joint obliga-
tion,” former owners of an oil and gas property that, along with
the current owner of the property, are named by a governmental
agency as being responsible for environmental contamination, may
be compelled to contribute to cleanup costs even in the absence
of a contractual agreement to do so.

OIL AND GAS PRODUCTION FACILITIES REGULATORY

SCHEM E AM ENDED

Pursuant to AB 1960, the California Division of Oil, Gas, and
Geothermal Resources (DOGGR) has restructured and amended
its regulations regarding oil and gas production facilities. Cal. Code

Regs. tit. 14, §§ 1722 et seq. The amendments cover (1) changes
to bonding requirements for life-of-well and life-of-production
facilities; (2) changes to spill contingency plan requirements;
(3) changes to production facility containment and monitoring;
(4) changes to tank construction and maintenance; (5) changes to
out-of-service production facility requirements; and (6) changes
to pipeline construction and maintenance. See regulations at http://
www.conservation.ca.gov/dog/pages/Index.aspx.

Under the bonding requirements for life-of-well and life-of-
production facilities, facility bonds may be required of any oper-
ator with a history of violating the requirements of the California
Public Resources Code or with outstanding liabilities to the state
associated with a well or production facility. A life-of-well facility
bond amount should be sufficient to cover the cost to properly
plug and abandon each well, including site restoration, and the
cost to finance a spill response and incident cleanup. This amount
is to be determined based on the well condition, total depth, re-
quired abandonment operations, site restoration prescribed by reg-
ulation, and similar well abandonments within the field or lease.
For a life-of-production facility bond, the amount should be suf-
ficient to cover the costs to decommission each production facility
and the cost to finance a spill response and incident cleanup. This
amount is to be estimated based on the number and volume of
tanks, the estimated volume and types of fluids in the tanks, at-
tendant facility equipment and stored materials onsite, the cost of
similar facility decommissioning and removal projects, and any
estimates received from licensed demolition contractors. To be
codified at Cal. Code Regs. tit. 14, § 1722.8.

Under the regulations, a spill contingency plan must be de-
signed to prevent and respond to spills. The plan should contain,
among other things, a one-page, quick-action checklist for use
during initial stages of a spill response, a list of control and/or
cleanup equipment available onsite or locally, identification of
access roads for emergency response, a fluid flow schematic, a list
of all chemicals for which a Material Safety Data Sheet is re-
quired, and a list of corrosion prevention or corrosion monitoring
techniques utilized. To be codified at Cal. Code Regs. tit. 14,
§ 1722.9.

The requirements for production facilities deal primarily with
containment and monitoring. Id. § 1773. Regarding containment,
all production facilities storing and/or processing fluids are re-
quired to have secondary containment capable of containing the
equivalent volume of liquids from the single piece of equipment
with the largest gross capacity within the secondary containment
for a minimum of 72 hours. Id. § 1773.1. In regards to monitoring,
operators are required to establish and comply with a written pre-
ventative maintenance program plan for prevention of corrosion
and leakage, and to maintain documentation of steps taken to fol-
low the plan. Id. Operators are required to conduct external visual
inspections of above-ground production facilities at least once a
month. Id. § 1777. Operators must also remove fluids including
rainwater, weeds, and debris from secondary containment areas or
catch basins. Id. Operators may be required to conduct inspections
more frequently if the operator has a history of leakage or spills
at a specific well or production facility. Id. § 1777.1

Under the new regulations for tank construction and main-
tenance, all new tanks are to be constructed and designed with
enough space between them to allow safe access for maintenance,
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inspection, testing, and repair. Id. § 1773.2. Whenever a tank bot-
tom is replaced, operators must install a leak detection system that
will channel any leak beneath the tank to a location where it can
be readily observed from the outside perimeter of the tank, or that
will accurately detect any leak through the use of sensors. Id. Tanks
are to be inspected at least once a month for conditions such as
leakage and corrosion. Id. § 1773.3. The regulations also impose
timing requirements on tank wall thickness testing. Id. § 1773.4.

Under the new regulations, within six months after the deter-
mination that a production facility is out of service, such facilities
must be disconnected from any pipelines and other in-service
equipment. Id. § 1773.5. The facilities must be properly degassed
and all fluids, sludge, hydrocarbons, and solids must be removed.
Id. Tanks and vessels must be clearly labeled “out-of-service” or
“OOS.” Id.

Finally, regulations for pipelines require that newly installed
pipelines be designed and constructed with good oil field practice
and applicable standards, and that all pipelines be tested, operated,
and maintained in accordance with such standards. Id. § 1774.
The regulations restrict the definition of these standards to include
only those set forth by the American Petroleum Institute, the
American Society for Testing and Materials, the Code of Federal
Regulations, or any other methods approved by the DOGGR State
Oil and Gas Supervisor. All above-ground pipelines must be visu-
ally inspected for leaks and corrosion at least once a year. Id.
§ 1774.1. Operators are also required to prepare a pipeline man-
agement plan for all pipelines within two years of the effective
date of the regulations, which shall be updated within 90 days
whenever pipelines are acquired, installed, or altered. Id. § 1774.2.
The management plan should include information on each pipe-
line and a description of the testing method and schedule for all
pipelines. Id.

NEW  RESTRICTIONS ON CHARGES M ADE FOR DEPOSIT INTO

THE OIL, GAS, AND GEOTHERM AL ADM INISTRATIVE FUND

California has enacted a statute amending existing law which
imposes an annual charge upon each person operating or owning
an interest in an oil or gas well. The charge is tied to the pro-
duction of the well and is deposited into the Oil, Gas, and Geo-
thermal Administrative Fund. Under the new law, any increase in
the charge for the purpose of accelerating the remediation of or-
phaned oil facilities will only last for a period of four years. Cal.
Pub. Res. Code § 3402.3.

REPORTING REQUIREM ENTS FOR THE UNDERGROUND

INJECTION CONTROL PROGRAM

During its 2010 regular session, the California General As-
sembly passed Senate Bill No. 855 (SB 855). Under SB 855, the
Department of Conservation, Division of Oil, Gas, and Geothermal
Resources is required to report annually to the legislature on its
efforts to implement its Underground Injection Control Program.
The program includes permitting, inspection, enforcement, me-
chanical integrity testing, plugging and abandonment oversight,
data management, and public outreach.

M ARINE FACILITY OIL SPILL CONTINGENCY PLAN

REQUIREM ENTS AM ENDED

California has amended its regulation concerning oil spill
contingency plans for marine facilities. Cal. Code Regs. tit. 14,
§ 817.02. Under the new regulation, the amount of response re-
sources needed for containment and recovery in the event of an oil
spill at an offshore platform is to be determined by calculating the
reasonable worst-case spill volume. This is defined as, for example,
the amount of oil that could be spilled from storage facilities or
during piping operations or shut-down procedures. Additionally,
the Office of Spill Prevention and Response has increased the
daily production volume factor of the calculation from seven days
to 30 days.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

PETITION FOR CERTIORARI GRANTED IN CASE REGARDING

HEARINGS BEFORE THE COGCC

In Vol. XXVII, No. 3 (2010) of this Newsletter, we reported
on Grand Valley Citizens’ Alliance v. Colorado Oil and Gas Con-

servation Commission, No. 09CA1195, 2010 WL 2521747 (Colo.
Ct. App. June 24, 2010), in which the Colorado Court of Appeals
held that the plaintiffs, two organizations and four individuals,
were entitled to a hearing before the Colorado Oil and Gas Con-
servation Commission (COGCC) on an operator’s application for
a permit to drill.

On March 21, 2011, the Colorado Supreme Court granted
certiorari in this case, on the issues of (1) whether the court erred
by substituting its interpretation for COGCC’s interpretation and
rule regarding who may invoke COGCC’s jurisdiction to initiate
an adjudicatory hearing on applications for permits to drill and
(2) whether the court of appeals erred by basing its decision on
interpretation of a single sentence of the Colorado Oil and Gas
Conservation Act rather than construing the act as a whole. Colo-

rado Oil and Gas Conservation Commission v. Grand Valley

Citizens’ Alliance, ___ P.3d ___, No. 10SC532, 2011 WL 976732
(Colo. Mar. 21, 2011).

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

P E T E R  G .  B A R T O N

—  R E P O R T E R S  —

IDAHO PASSES WATER QUALITY BILL SUPPORTED BY

M INING INDUSTRY

On March 22, 2011, Idaho Governor C.L. “Butch” Otter signed
into law an antidegradation provision supported by business,
mining, and agriculture interests. Under the Clean Water Act, 33
U.S.C. §§ 1251–1387, each state is required to adopt antidegra-
dation rules and an implementation plan to protect water quality
and public health. Idaho previously developed antidegradation rules
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but never adopted an implementation plan. In 2010, the Idaho
Conservation League sued the U.S. Environmental Protection
Agency (EPA) in federal court over Idaho’s lack of an implemen-
tation plan, alleging, among other things, that EPA’s failure to step
in and promulgate a plan for Idaho was a violation of the Clean
Water Act. See Idaho Conservation League v. EPA, No. 1:10cv207
(D. Idaho, filed Apr. 19, 2010). The Idaho Department of Envi-
ronmental Quality (DEQ) spent about 10 months gathering public
input and drafting an implementation bill that was delivered to
lawmakers in January 2011. Idaho business, mining, and agricul-
ture interests produced a separate bill, with some elements in
common with DEQ’s version and some different. The Idaho Leg-
islature passed the industry version on March 11, 2011. H0153,
available at http://legislature.idaho.gov/legislation/2011/H0153.
htm. The measure now goes to EPA for final approval or rejec-
tion.

ARCO  TO PAY $6.7 M ILLION IN BUNKER HILL SITE CLEANUP

Atlantic Richfield Co. (ARCO) has agreed to pay approxi-
mately $6.7 million in cleanup costs and damages for the Bunker
Hill site near Coeur d’Alene, Idaho. Under a consent decree entered
in the U.S. District Court for the District of Idaho, ARCO will pay
the United States about $5 million for EPA’s response costs
and will pay the United States, the State of Idaho, and the Coeur
d’Alene Tribe about $1.7 million for environmental damage. See

United States v. Atlantic Richfield Co., No. 2:10cv578 (D. Idaho,
filed Jan. 13, 2011). The Bunker Hill Mining and Metallurgical
Complex is a large Superfund site in northern Idaho involving
contamination caused by many mining companies. EPA estimated
that, as of May 2010, the agency has incurred more than $230
million in response costs in connection with the site.

IDAHO COM M ISSION APPROVES TEM PORARY RULES

ALLOW ING FIRST NATURAL GAS DRILLER IN IDAHO

On April 19, 2011, the Idaho Oil and Gas Conservation Com-
mission approved temporary rules to allow Calgary-based Bridge
Resources Corp. (Bridge) to become the first natural gas driller in
the state. See http://www.idl.idaho.gov/LandBoard/2011Minutes
PDF/041911-iogcc-summin.pdf. Over the summer of 2011, the
Idaho Department of Lands will hold a series of meetings to de-
velop permanent rules, including rules for hydraulic fracturing or
“fracking.” Bridge and its partner have reportedly drilled 11 wells
in Payette County, Idaho, where Bridge discovered natural gas in
2010. Three of the 11 wells can produce at economic levels natu-
rally, four require stimulation through fracking, and the other four
were dry. Bridge officials said production could commence before
the end of 2011. The Idaho Conservation League has offered
an amendment to the rules to prohibit horizontal fracking and
seeks to ensure that the permissible fracking liquids are not car-
cinogenic. See Rocky Barker, “Controversial drilling practice
called ‘horizontal fracking’ stays legal in Idaho” Apr. 20, 2011,
available at http://idahostatesman.com/2011/04/20/1616690/
controversial-drilling-practice.html.

EPA  TRIM S PROPOSAL FOR UPPER BASIN CLEANUP PLAN BY

$325  M ILLION

EPA has trimmed its $1.3 billion proposal for cleaning up the
Upper Basin of the Coeur d’Alene River, part of the Bunker Hill

Mining and Metallurgical Complex, by $325 million, reported the
Coeur d’Alene Press. The Upper Basin Project Focus Team, made
up of state and federal agency representatives, environmental ex-
perts, and representatives of the Coeur d’Alene Tribe, agreed to
drop a $325 million liner planned for the South Fork of the Coeur
d’Alene River, and EPA approved this change. The Upper Basin
Project Focus Team also identified projects that had already been
separately completed since the 1998 feasibility study and identi-
fied projects that were ineligible for CERCLA funding. If EPA
approves these proposed cuts, the proposal to clean up the mining-
contaminated site will be trimmed by another $200 million. The
project timeline would also be reduced from 90 years to about 40
years. See Alecia Warren, “EPA plan will be cut back,” March 2,
2011, available at http://cdapress.com/news/local_news/article_
0fc78b09-9fb4-57ac-80b0-04f15d6bafe8.html.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

ANNUAL $1,000  PAYM ENT DID NOT M AINTAIN LEASE OR

ESTOP LESSOR; RATIFICATION NOT SUPPORTED BY

CONSIDERATION

In an opinion that raises as many unresolved issues as it de-
cides, the Kansas Court of Appeals, in Palmer v. Bill Gallagher

Enterprises, L.L.C., 240 P.3d 592 (Kan. Ct. App. 2010) (petition
for review has not been ruled on by Kansas Supreme Court), held
that a lease with a nonproducing gas well could not be maintained
under what the court characterized as a “minimum-royalty” clause.
Id. at 597. Further, acceptance of an annual $1,000 payment, with-
out objection for eight years, did not estop Charles and Dolores
Palmer (the Palmers) from claiming the lease terminated. The
court also held a “ratification agreement” signed by the Palmers
did not limit their ability to claim that the “ratified” lease had ter-
minated. Id. at 600.

The Palmers granted the oil and gas lease in 1996, with a
two-year primary term. Although the trial court held that the shut-
in royalty clause had been stricken, the lease contained the fol-
lowing clause:

Lessee [Lessor?] shall receive a minimum royalty pay-
ment of $1,000.00 beginning at the end of the second
year, either through actual production or by a [sic] paying
the difference of actual royalty paid and the amount due
by a payment within 30 days of the annual anniversary
date of this lease.

Id. at 596-97. The lessee drilled one gas well on the leased land
during the primary term, but it was apparently “shut-in” without
ever producing oil or gas. The ability of the well to produce “in
paying quantities” was never addressed because the trial court,
and the court of appeals, believed that actual “production” was
required under the habendum clause. The reported case does not
include the habendum clause language; both courts address the
production requirement in general terms instead of relating it to
the express terms of the oil and gas lease. Id. at 595-97.



MINERAL LAW NEWSLETTER page 15

The original lessee timely paid the Palmers $1,000 each year
from 1998 through 2003, which they accepted without objection.
Bill Gallagher Enterprises (Gallagher), acquired the lease in 2004
and dutifully paid the $1,000 in 2004 and 2005. In May 2006, the
Palmers signed a “ratification of the lease” at Gallagher’s request,
but in July 2006 notified Gallagher the lease had terminated for
lack of production. Gallagher continued to tender $1,000 to the
Palmers from 2006 through 2008; these checks were rejected by
the Palmers, who filed suit when Gallagher refused to release its
lease. Id. at 595.

The trial court and court of appeals each concluded that the
“production” requirement under the lease habendum clause could
not be satisfied by payment of $1,000 under the minimum royalty
clause. Gallagher argued that the clause functioned the same as a
shut-in royalty clause. Rejecting this argument, the court held the
clause failed to state that it would satisfy the production require-
ment under the habendum clause. Curiously, there is no mention
of whether the lease was ambiguous and whether evidence of the
parties’ eight-year course of performance under the lease should
be considered in resolving an ambiguity. Instead, the court pro-
ceeded to apply “oil and gas” law by indicating everyone knows
what a habendum clause, shut-in royalty clause, and minimum-
royalty clause are, and this is a minimum-royalty clause that does
not extend the habendum clause the way a shut-in royalty clause
would. Id. at 596-97.

After concluding that the lease terminated at the end of the
primary term in 1998, the court addressed whether acceptance of
the $1,000 payments constituted an equitable estoppel. Arguably,
the payments should have first been considered in interpreting the
lease and determining the effect of the minimum-royalty clause on
the habendum clause—assuming the lease was ambiguous on this
issue. That is not an equitable estoppel issue, but rather a lease
interpretation issue. Because the lease interpretation was not fa-
vorable to the lessee, the payments become relevant again for the
estoppel defense. Id. at 597-98.

Among the court’s least convincing holdings is its conclusion
that the payments could not constitute an equitable estoppel be-
cause they conferred no “benefit” on the Palmers. Id. at 598. This
conclusion is derived from cases in which there is a producing
well on a terminated lease and the lessor has been accepting a
royalty share of production. If the lease has terminated, the lessor
would be entitled to payment for all the production, not merely a
fraction representing royalty. This is not the situation presented by
payment of $1,000 when there is no production. The payment is
pursuant to the disputed lease agreement; it has no relationship to
removal of oil or gas from the land belonging to the Palmers.

Among the court’s most disturbing holdings is its conclusion
that the lease ratification obtained by Gallagher from the Palmers
was not supported by consideration. Id. Although no considera-
tion was given, most ratifications would be upheld under a tradi-
tional reliance analysis. Restatement (Second) of Contracts § 90
would seem to apply nicely to situations where a lessee obtains a
ratification due to some legitimate interpretive issue between parties
to a lease. Every first-year contract law class teaches that when an
agreement is not supported by consideration, it may nevertheless
be enforceable by detrimental reliance. Reliance is not mentioned
in the reported decision.

The perceived equities seem to have driven this case. The
trial court found the Palmers were not competent to enter into a
ratification and, even if they were, the terms of the ratification were
unconscionable. Palmer, 240 P.3d at 599-600. The court of appeals
rejected these findings because there was no evidence offered
regarding the Palmers’ capacity to contract when the ratification
was made, nor was there evidence regarding the fairness of the
ratification terms at the time the ratification was made. Although
the competency and unconscionability rulings could not stand, the
Palmers’ interests were effectively protected by rulings on the other
issues. The court of appeals remanded the case to the trial court
to apply the necessary factors to determine whether attorney fees
should be awarded to the Palmers pursuant to Kan. Stat. Ann.
§ 55-202 regarding a lessee’s refusal to release a terminated oil
and gas lease. Palmer, 240 P.3d at 600.

COURT OF APPEALS VOIDS NONPARTICIPATING ROYALTY

INTEREST RETAINED BY GRANTOR AS A VIOLATION OF THE

RULE AGAINST PERPETUITIES AND INVITES SUPREM E COURT

TO RECONSIDER ITS POSITION

The Kansas Court of Appeals, in Rucker v. DeLay, 235 P.3d
566 (Kan. Ct. App. 2010) (petition for review by Kansas Supreme
Court granted), reaffirms the universally criticized application of
the rule against perpetuities to void a nonparticipating royalty
interest. The Kansas Supreme Court has long held that a present
grant from A to B of the right to receive a fraction of production
from described land violates the rule against perpetuities. The
“reasoning” is as follows: the vesting event is production and since
production is not certain to occur within a life or lives in being
plus 21 years, the interest is void. However, the supreme court
treats a mineral interest, including a nonparticipating mineral in-
terest that participates in nothing but the right to share in royalty,
as vesting immediately without regard to whether there is ever in
fact production from the interest. Id. at 571-72.

The May 17, 1924 conveyance included the following reser-
vation: “The grantor herein reserves 60% of the land owner’s one-
eighth interest to the oil, gas or other minerals that may hereafter
be developed under any oil and gas lease made by the grantee or
by his subsequent grantees.” Id. at 568. In an effort to avoid the
rule, the defendants argued the reservation created a “mineral”
interest as opposed to a “royalty” interest. The court concluded it
was a royalty interest because it conveyed merely a right to share
in production that is severed from the land as opposed to any right
to oil and gas while in the land. Id. at 569.

The defendants also argued that in Kansas the rule does not
apply to interests that have been excepted and retained by the
grantor. The court, however, noted that under the production-
equals-vesting rule in Kansas, any interest would be subject to the
contingency and therefore elected to apply the rule to the interest
retained by the defendant grantors. This would appear to be an
unnecessary expansion of an already questionable rule. The court,
however, invited the Kansas Supreme Court to accept review of
the case and consider whether it wanted to reconsider the rule’s
application to nonparticipating royalty interests and its produc-
tion-equals-vesting analysis. Id. at 575-77.

Although not mentioned in the court’s opinion, and appar-
ently not raised in the trial court, if the Kansas Supreme Court
affirms the court of appeals judgment, the defendants have an-
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other opportunity to save their interest from the rule. The Kansas
Uniform Statutory Rule Against Perpetuities generally applies pros-
pectively to transactions occurring after July 1, 1992. Kan. Stat.
Ann. § 59-3405. However, there is an important exception found
in section (b) of 59-3405, which states:

If a nonvested property interest . . . was created before
the effective date of this act and is determined in a ju-

dicial proceeding, commenced on or after the effective
date of this act, to violate this state’s rule against perpe-

tuities as that rule existed before the effective date of
this act, a court upon the petition of an interested person

may reform the disposition in the manner that most

closely approximates the transferor’s manifested plan of

distribution and is within the limits of the rule against
perpetuities applicable when the nonvested property in-
terest or power of appointment was created.

Kan. Stat. Ann. § 59-3405(b) (emphasis added).

The court of appeals noted: “The trial court stated that its
ruling for the Ruckers [plaintiffs] was not what was intended by
the parties to the transaction in 1924 but that the court was not
permitted to ignore settled Kansas precedent.” Rucker, 235 P.3d
at 569. Nor can the courts ignore Kansas statutory law. If the in-
terest is ultimately held to be void, the defendants can seek ref-
ormation consistent with the parties’ intent. In this situation the
defendants will want to find a few people over 87 years old to use
as measuring lives (they must have been born prior to May 17,
1924, the date of the conveyance at issue), and ask the trial court
to reform the conveyance so the defendants are entitled to the
royalty for the collective lives of [names of the living persons
born before May 17, 1924] plus 21 years. The statute gives effect
to the rule while allowing the court to reform the conveyance so
it is as consistent as possible with the parties’ intent.

JUDGM ENT PARTITIONING 50%  UNDIVIDED M INERAL

INTEREST UPHELD EVEN THOUGH PLAINTIFFS M ADE NO

ATTEM PT TO JOIN OR NOTIFY OTHER UNDIVIDED M INERAL

INTEREST OW NERS

The Kansas Supreme Court, in McGinty v. Hoosier, 239 P.3d
843 (Kan. 2010), creates a bizarre partition rule to avoid over-
turning a flawed 1974 partition judgment. The plaintiff in the 1974
action owned 100% of the surface and an undivided 20% of the
minerals. Owners of another 30% of the minerals participated in
the action but as to the remaining 50% the court found they “were
not personally served in the action, were apparently not served by
publication notice, and did not participate in the action parti-
tioning the subject tract.” Id. at 847. The McGintys filed suit in
2006 to quiet title to 100% of the surface and 50% of the min-
erals, relying upon, as their source of title, the sheriff’s deed in the
1974 partition. Id. The defendants contended that the 1974 parti-
tion was void because all cotenants were not given notice and the
opportunity to participate in the partition action. Therefore, the
McGintys did not receive any minerals under the sheriff’s deed.
Id. at 848.

In a rather caustic opinion, the Kansas Supreme Court rejects
each of the defendants’ arguments and concludes:

[W]e decline to create a new mandatory joinder require-
ment for partition actions in this state. The efficacy of a

judgment in a partition action in which less than all
owners were named parties must turn on whether the
property interest of a nonjoined owner has been prej-
udiced or adversely affected by the partition judgment.

Id. at 853. The basic flaw in the court’s holding is that, by the very
nature of cotenancy ownership, a cotenant will always be “preju-
diced or adversely affected” by a partition judgment of concur-
rently owned property. The court, in effect, conceptually “divides”
the undivided interests and then poses the question: viewing the
interests as divided interests, have the owners been prejudiced or
adversely affected?

The cotenant’s ability to sell their interest as part of the par-
tition sale, the ability to bid at the sale, and the ability to demand
partition in kind—or no partition at all—are all taken away when
a judgment affecting any part of the cotenancy property can be
obtained without notice. The court’s emphatic rejection of the
defendants’ contrary position is matched only by its emphatic ad-
herence to a rule that runs counter to the essence of concurrent
ownership.

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

—  R E P O R T E R  —

BATH FORM  LEASE GRANTING CLAUSE W ITH NO DEPTH

LIM ITATION HELD UNAM BIGUOUS

In Alyce Gaines Johnson Special Trust v. El Paso E & P Co.,

L.P., Civ. Action No. 10-0016, 2011 WL 759631 (W.D. La. Feb.
24, 2011), the district court reviewed the scope of the granting
language in a standard M.L. Bath Co. form lease known as the
Louisiana Bath form 14-BRI-24. The lease was executed in 1950,
covers approximately 1,230 acres, and provides for a 1/8 royalty.
The lease also required payment of a $50 per acre lease bonus. Id.

at *1.

Plaintiff filed suit against El Paso E & P Co., L.P. (El Paso)
after El Paso refused to release the lease. Plaintiff claimed that the
original parties to the mineral lease did not intend for it to apply
to the Haynesville Shale (located at a depth below 10,400 feet)
and other deeper formations because, in 1950, wells in the area did
not exceed a depth of 7,500 feet. Id. However, the form granting
clause contained no depth limit. Id. at *4. Plaintiff sought, among
other things, damages for lost leasing opportunities, including up
to 1/4 royalty and as much as $10,000 per-acre lease bonus. Id .
at *1.

Originally, the district court denied El Paso’s Rule 12(b)(6)
motion to dismiss, finding that the language of the granting clause
was ambiguous. Alyce Gaines Johnson Special Trust v. El Paso

E & P Co., L.P., Civ. Action No. 10-0016, 2010 W L 3076193
(W.D. La. Aug. 4, 2010). El Paso moved for reconsideration, which
the court granted. The court explained that its prior ruling had
been based, improperly, on caselaw involving the interpretation
of amendments to Bath form leases. Johnson Trust, 2011 WL
759631, at *4-5. Accordingly, the court looked to general laws of
contract interpretation to conclude that parol and extrinsic evi-
dence was inadmissible because the lease language was unam-
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biguous. Id. at *3. The court noted that other Louisiana courts
had, without exception, also concluded that the granting clause of
the various Louisiana Bath form leases were “broad and unambig-
uous.” Id. (citations omitted). The court concluded that this “long
and consistent treatment” by Louisiana courts gives rise to juris-

prudence constante. Id. at *3 n.4. Because the lease language was
unambiguous and unrestricted, the lease conveyed to the lessee
the right to explore and produce oil, gas and all other minerals
without limitations to depth, or in the spirit of the Latin maxim
cujus est solum ejus est usque ad coelum et ad inferos (“for who-
ever owns the soil, it is theirs up to Heaven and down to Hell”),
“all the way to Hell.” Id. at *4.

SECOND ASSIGNEE OF M INERAL LEASES IS INDISPENSABLE

PARTY TO ACTION BROUGHT FOR RESCISSION OF PRIOR

ASSIGNM ENT

In Morgan v. Winbeau Oil & Gas Co., Inc., 57 So. 3d 1202
(La. Ct. App. 2011), plaintiff, Robert W. Morgan (Morgan) filed
suit against Winbeau Oil & Gas Co., Inc. (Winbeau) and Eugene
Farr seeking either money damages or rescission of the assign-
ment of mineral leases to Winbeau. Id. at 1203. Winbeau had sub-
sequently assigned the mineral leases to Petrohawk Properties,
L.P. (Petrohawk), which was not a party to the lawsuit. Id.

Morgan had obtained a preliminary default. After a hearing
to confirm the preliminary default, the district court granted judg-
ment in favor of Morgan, rescinding and declaring null and void
the assignment between Morgan and Winbeau. The district court’s
judgment did not determine the validity of the assignment to
Petrohawk. Id. Winbeau appealed the district court’s decision. Id.

On appeal, Winbeau asserted that the trial court erred by
granting the default judgment and questioned whether the default
judgment was a final judgment. Id. at 1204. Arguing that Morgan
Enterprises, Inc., rather than Morgan individually, owned the leases
and was the party to the assignment, but that Morgan, in his in-
dividual capacity, was the plaintiff in this suit, Winbeau filed an
exception of no right of action in the appellate record. Id. The court
of appeal reached neither issue, however.

The court of appeal noted that the sale to Petrohawk was re-
corded six months after Morgan transferred his interest to Winbeau,
and thus, as a third party, Petrohawk may be entitled to the pro-
tections afforded by the public records doctrine. Id. Because Petro-
hawk is the record owner of the leases, it was a party “needed for
just adjudication” (formerly called an “indispensable party”). Id.

Accordingly, the court of appeal reversed and remanded the matter
for plaintiff to amend its petition to add Petrohawk as a party. Id.

at 1205.

PARTITION OF LAND CREATED M ULTIPLE SERVITUDES AND

THUS PRESCRIPTION NOT INTERRUPTED

Louisiana mineral servitudes are extinguished by prescription
resulting from nonuse for 10 years. La. Rev. Stat. § 31:27(1). How-
ever, prescription may be interrupted by “good faith operations
for the discovery and production of minerals.” La. Rev. Stat.
§ 31:29. In Neumin Production Co. v. Tiger Bend, Ltd., No. CA
10-1307, 2011 WL 815944 (La. Ct. App. Mar. 9, 2011), the court
of appeal affirmed the lower court’s ruling that a mineral servi-
tude had prescribed for 10 years’ nonuse.

In this case, two leases covering land in Evangeline Parish
had been executed, one by the surface owner, Tiger Bend, Ltd.
(Tiger Bend), and one by individuals claiming a mineral servi-
tude, the Mikell Group. Id. at *1. These parties disputed who was
entitled to royalties from a well producing from a tract of land in
Avoyelles Parish. Prior to 1983, the land in question, along with
other lands, had been co-owned by two companies—the Haas
Land Company, Ltd. and the Haas Investment Company. In 1979
and 1983, respectively, these companies were liquidated and the
shareholders became the owners of the lands formerly owned by
the companies. Id. While many of the shareholders were the same,
the Haas Investment Company had additional shareholders that
had not held shares of Haas Land Company. Id.

On November 1, 1983, the former shareholders of these com-
panies entered into an “Act of Partition, Exchange and Agree-
ment” (the Act) to partition and exchange their undivided inter-
ests. Id. The Act provided that each conveyance was “made by the
transferor with full and complete reservation of all oil, gas or
other fugacious or similar mineral, of whatsoever nature, located
in, on or under any property transferred.” Id. at *4 (quoting Act
¶ VIII). The Mikell Group argued that the Act created a single
mineral servitude over multiple contiguous tracts of land such that
production on a well in Avoyelles Parish interrupted prescription.
Tiger Bend argued, on the other hand, that the Act created mul-
tiple servitudes over various tracts of land such that the produc-
tion on a tract in Avoyelles Parish did not interrupt prescription of
the servitude over the Evangeline Parish tract. Id. at *1.

The court of appeal observed that the Louisiana Mineral
Code does allow parties partitioning property to create one servi-
tude over multiple, contiguous tracts of land. Id. at *2 (quoting
La. Rev. Stat. §§ 31:63-64 & :66-67). “The usual scenario in the
cases that have been before the courts is one in which property
that is co-owned is partitioned with each co-owner receiving a

tract in full ownership.” Id. at *4 (emphasis added). In this case
“[d]ifferent tracts of land had different owners prior to the par-
tition; therefore, different mineral servitudes were created on each
tract of property that was part of the partition.” Id. Moreover,
“there would be no necessity to reserve the minerals if the parties
intended that a single servitude be created over all of the prop-
erties to the partition.” Id. Accordingly, the court of appeal con-
cluded that there was no question of material fact that prescription
had not been interrupted by operations in Avoyelles Parish. Id.

M I N N E S O T A  —  M I N I N G

B Y R O N  E .  S T A R N S

A L E A V A  R .  S A Y R E

—  R E P O R T E R S  —

U.S. FOREST SERVICE ISSUES DRAFT EIS FOR FEDERAL

HARDROCK M INERAL PROSPECTING IN THE SUPERIOR

NATIONAL FOREST

On April 1, 2011, after initiating a programmatic Environ-
mental Impact Statement (EIS) for hardrock mineral exploration
in the Superior National Forest, the U.S. Forest Service (USFS),
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with the Bureau of Land Management (BLM) as a cooperating
agency, issued a draft EIS (Draft EIS) for the Federal Hardrock
Mineral Prospecting Permits EIS (Exploration EIS). Environmen-
tal Impact Statements; Notice of Availability, 76 Fed. Reg. 18,217,
18,218 (April 1, 2011). Because prospecting and exploration of
federal hardrock minerals have been delayed pending completion
of the Exploration EIS and because the USFS and BLM intend to
rely on the Exploration EIS in shaping their approach to such ex-
ploration, the issuance of the Draft EIS has been highly anticipated.
Indeed, given its potential to shape the exploration of hardrock
minerals located in the Duluth Complex and the insight it provides
with respect to the approach the USFS and BLM may adopt for
mineral development in the Superior National Forest, the Draft
EIS has substantial implications for those mining companies in-
terested in exploring and developing the rich deposits of the Duluth
Complex.

The roughly 300-page Draft EIS analyzes the potential en-
vironmental impacts from more than 30 federal prospecting permit
applications and the 21 operating plan proposals associated with
such applications. Draft EIS at 2. Moreover, it “includes analysis
of predicted effects from future applications and operating plans
forest-wide” over a period of 20 years. Id. at ii, 2. Significantly,
by its own terms, the Draft EIS does not include an analysis of
either mineral development and leasing or exploration of private
and state minerals located in the Superior National Forest. Id .
at 4, 34. Instead, its analysis is confined to prospecting and ex-
ploration of federal hardrock minerals located in the Superior Na-
tional Forest.

According to the Draft EIS, the USFS proposes to use the
analysis contained in the final Exploration EIS to draft stipula-
tions and conditions it will seek to impose on federal prospecting
permits and operating plans, and BLM will adopt the Exploration
EIS to support its Record of Decision authorizing or rejecting
prospecting permits and operating plans. Id. at 3-5, 8-9. More-
over, because the Draft EIS concludes that noise impacts from
drilling have the potential to “degrade visitor experience and local
landowner quality of life,” the Exploration EIS identifies “noise
as the sole issue that drove the formation of the alternatives” and
identifies preferred alternatives designed to mitigate the noise im-
pacts of drilling on the Boundary Waters Canoe Area Wilderness
(BWCAW) and on the recreational users in the Superior National
Forest. Id. at v.

With respect to the proposed stipulations and conditions, the
Draft EIS contains roughly 20 pages of specific requirements that
it proposes “would be incorporated into all permits and operating
plans” regardless of which alternative the USFS selected. Id. at
43-62. These stipulations range from the typical administrative
and bonding requirements to detailed resource stipulations relating
to reclamation, road use, and the protection of wildlife species,
recreational activities, soils, water quality, and a variety of other
resources. Id. For example, the Draft EIS contemplates that the
USFS would limit drilling and exploration in a substantial portion
of the Superior National Forest to those periods in which the soils
were frozen or dry. Id. at 34-35, 55-56.

In addition to these stipulations, the Draft EIS focuses on the
noise impacts of exploratory drilling on recreational experiences,
including local landowners, recreation sites, BWCAW visitors,
and dispersed campsites in the Superior National Forest. Id. at 67.

Based on concerns about how these recreational experiences may
be affected by exploratory drilling, the Draft EIS identifies Alter-
native 4 – Noise Reduction for Recreational Experience as the
“agency preferred alternative.” According to the Draft EIS, the
intent of this alternative is to “allow for drilling activities to occur
[throughout the Superior National Forest] but provide for reduced
target decibel levels at key receptors. . . .” Id. at 41. It then speci-
fies the maximum decibel level for each recreational receptor and
states that “permittees would be required to meet these require-
ments” through “mitigation such as baffling devices, changing the
orientation of the drill rig to place the quieter side of the rig toward
the receptor, and moving the drill site.” Id. at 42, 98.

The comment period for the Draft EIS closes on June 30,
2011. At that time, the USFS must review and analyze the com-
ments it receives and begin preparation of a final Exploration EIS.
Although the USFS currently anticipates that the final decision on
the Exploration EIS will be made in December 2011, that esti-
mated completion date may be extended.

M INNESOTA ENACTS NEW  LEGISLATION STREAM LINING

STATE ENVIRONM ENTAL REVIEW  AND PERM ITTING FOR

PROJECTS, INCLUDING NEW  M INING PROJECTS

On March 3, 2011, Minnesota enacted new legislation de-
signed to accelerate and simplify the environmental review and
permitting process for projects in the state, a goal of stakeholders
since the 1970s. Because mining projects in Minnesota will gen-
erally need to complete an Environmental Impact Statement (EIS)
and secure a variety of state permits and approvals, including a
permit to mine and a variety of water-related permits, this new law
has the potential to significantly impact the decision-making pro-
cess for mining projects in Minnesota, particularly those projects
seeking to develop private or state minerals. See, e.g., Minn. R.
4410.2000. The new law has several critical new components to
promote efficient decision-making at the state level for environ-
mental permits and streamline the EIS process.

First, and perhaps most significantly, the new law allows
the proponent of an action, such as a mining project, to submit to
the regulatory agencies “a preliminary draft environmental impact
statement . . . for review, modification, and determination of com-
pleteness and adequacy.” 2011 Minn. Laws ch. 4, § 6, subd. 2a(i).
This preliminary draft environmental impact statement must iden-
tify or include “all studies or other sources of information used to
substantiate the analysis contained in the preliminary draft envi-
ronmental impact statement.” Id.

The ability of a project proponent, with the assistance of its
consultants and contractors, to prepare a preliminary draft envi-
ronmental impact statement is a significant development and one
that may reduce the substantial delay and expense associated with
completion of an EIS. Because mining projects necessarily involve
the preparation and analysis of highly technical information and
environmental studies, project proponents and their consultants
are generally better equipped to assemble the available informa-
tion and prepare an initial analysis of the data than agency staff,
who must first educate themselves about the project before gath-
ering the necessary data and undertaking an analysis of the project’s
impacts. Moreover, by allowing the project proponent to submit
a preliminary draft EIS and supporting documents, the project
proponent may be able to save both time and money in the prep-
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aration of the EIS and the regulatory permitting process by shifting
much of the initial burden for the technical analysis to the pro-
ponent’s consultants, rather than relying on the availability and
efficiency of agency staff, whose work is funded by the project
proponent. While the precise impact of this new provision on EISs
for mining projects is difficult to predict, it certainly creates greater
opportunities for the effective exchange of information among
project proponents and the agencies.

Second, the law includes a new exemption that directly bene-
fits mining projects seeking to obtain funding from the Iron Range
Resources and Rehabilitation Board (IRRRB), a state agency that
routinely invests in mining projects in northern Minnesota, includ-
ing projects proposed by Essar Steel, Mesabi Nugget, and PolyMet.
Id. at § 5, subd. 1a(e). Under the new law, the IRRRB may now
make the decision to invest in a particular mining project without
triggering environmental review.

Third, with respect to permitting, the new law establishes new
timelines for the review and approval of permits. At the outset, the
law establishes Minnesota’s goal that “environmental and resource
management permits be issued or denied within 150 days of the
submission of a substantially completed permit application.” To
ensure that the two primary permitting agencies, the Minnesota
Department of Natural Resources and the Minnesota Pollution
Control Agency, meet this goal, the law includes a number of mon-
itoring and reporting provisions to identify barriers to the timely
permitting of a project and to establish accountability for agency
delay. Id. at § 1, subd. 14a; § 3, subd. 2b. Moreover, because com-
pletion of an EIS is often a precondition for issuance of a final
permit, the law now shortens the time frame for permit issuance
from 90 days after completion of an EIS to 30 days after such
completion. Id. at § 7, subd. 3a. This shortened time frame not only
expedites the decision-making process for permits, but also in-
creases the likelihood that any judicial challenges to the EIS and
the issued permits can be initiated and resolved more expedi-
tiously.

Fourth, the new law changes the method of seeking judicial
review of a decision relating to environmental review. Previously,
a party seeking to challenge issuance of a permit was required to
seek review at the Minnesota Court of Appeals, while challenges
to the environmental review process were directed first to the
district court for resolution. Under the new law, environmental
review is now subject to the same judicial review as permitting
decisions. Id. at § 8, subd. 10. Accordingly, a person aggrieved by
a final decision relating to an EIS or other environmental review
must bypass the district court and instead file a petition for writ of
certiorari with the Minnesota Court of Appeals. By eliminating
this bifurcated approach, the new law reduces the delay associated
with judicial review of challenges to environmental review and
the unnecessary complication of maintaining two separate actions
in two different courts for the same project.

Finally, while it remains unclear as to how this law will affect
joint federal-state environmental review for projects involving
both federal and state permits, Minnesota law mandates that state
agencies cooperate with federal agencies in preparing a joint EIS
and contemplates the use of planning tools such as memoranda of
understanding to achieve an efficient and coordinated approach.
Minn. R. 4410.3900. Thus, although the new streamlining law only
applies to the state process for permitting and environmental re-

view, it is possible that federal and state agencies may incorporate
some elements of Minnesota’s new streamlined approach in joint
federal-state EISs for mining projects in Minnesota.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

M ISSISSIPPI ENACTS CARBON DIOXIDE SEQUESTRATION

LEGISLATION

Mississippi has large natural-occurring carbon dioxide pro-
duction from formations in an area near its capital of Jackson re-
sulting from an ancient underground volcano that, when it erupted,
sent carbon dioxide gases into the subsurface formations. In the
1970s, Shell Oil began producing the gas and piping it to its oil
fields in southwest Mississippi for an enhanced recovery program.
Denbury Resources acquired and developed substantial carbon
dioxide reserves in the Jackson area which it uses for enhanced oil
recovery in its fields in Mississippi, Alabama, Louisiana, and Texas.
Mississippi Power Company is planning to build an integrated
gasification combine cycle electric power plant in Kemper County
that will use open-pit-mined, on-site lignite. The carbon dioxide
from the plant will either be stored underground or sold to Denbury
for its enhanced oil recovery programs. Responding to the increase
in carbon dioxide production, transportation, recycling, and storage,
the Mississippi legislature during its 2011 regular session enacted
SB 2723, Mississippi Geologic Sequestration of Carbon Dioxide
Act, which became effective on March 23, 2011, upon being signed
by Governor Haley Barbour. Available at http://billstatus.ls.state.
ms.us. The act provides for the sequestration or storage of carbon
dioxide in (1) depleted oil and gas reservoirs; (2) enhanced oil
recovery reservoirs; and (3) reservoirs not containing oil and gas.
The correlative rights of the owners of carbon dioxide and the
owners of oil and natural gas are defined and protected. The Mis-
sissippi Department of Environmental Quality (DEQ) has the ul-
timate authority for enforcement of the act. Permitting and admin-
istration is divided between the DEQ and the State Oil and Gas
Board. The Oil and Gas Board will permit and administer carbon
dioxide storage units in formations that are or have been devel-
oped for the production of oil and gas. Injection wells in oil and
gas fields are referred to by the U.S. Environmental Protection
Agency (EPA) as Class II injection wells. The DEQ will administer
carbon dioxide storage units and wells in formations which do not
include oil and gas. Carbon dioxide injection wells in such units
are referred to by the EPA as Class VI injection wells. Agreement
of a majority of surface owners, and, if separately owned, of owners
of severed mineral interests on the basis of their ownership in
perspective to the surface area of the unit is required. The act
provides for monthly “sequestration fees” to be collected until a
fund of $2.5 million is achieved. The money will be an emergency
fund in the event an operator or its bonding company is unable to
pay for the costs for the proper operation of storage units or the
closing of disposal wells. The act expressly provides that it has no
effect on enhanced recovery projects. The act will be codified as
Miss. Code §§ 53-11-1 to 53-11-33.



page 20 MINERAL LAW NEWSLETTER

N E V A D A  —  M I N I N G

T H O M A S  P .  E R W I N

—  R E P O R T E R  —

M INING LOCATIONS VOID FOR FAILURE TO CONSTRUCT

NEW  LOCATION M ONUM ENTS

Under Nevada law, a claimant who wishes to relocate an
abandoned, unpatented mining claim must construct a new lo-
cation monument. Nev. Rev. Stat. § 517.080. The relocator may,
however, simply renew the corner monuments. Id.

In Nevada Copper, Inc. v. Majuba Mining Ltd., Case No. CI
19001, in the Third Judicial District Court of the State of Nevada,
Lyon County, the defendant constructed new monuments of loca-
tion for its original mining claim locations, but tried to use the
same location monuments for each subsequent relocation. The de-
fendant had relocated the mining claims approximately every 90
days for a period of two years and had failed to record certificates
of location and a mining claim map in the office of the county
recorder within 90 days as required under Nevada law. Nev. Rev.
Stat. § 517.050(2). On March 10, 2011, the court ruled that un-
patented mining claims located by the defendant, and serially re-
located before expiration of the 90-day period for filing of the
certificates of location and the mining claim map, were void. The
defendant has appealed the district court order.

Editor’s Note: The author of this report served as counsel
for Nevada Copper, Inc.

PROPOSED BILL WOULD CHANGE M INING FEES

On March 28, 2011, a bill to amend Nev. Rev. Stat. § 517.187
was introduced in the Nevada Senate. Senate Bill No. 492 (SB
492) would change the fee structure for holders of mining claims.
Nev. Rev. Stat. § 517.187, enacted in March 2010 during a special
session of the Nevada Legislature, imposes additional fees on per-
sons who hold 11 or more mining claims in Nevada. The addi-
tional fees range from $70 per claim up to $195 per claim and are
based on the number of claims that a person holds. Two lawsuits
have been filed in Nevada state courts challenging the consti-
tutionality of Nev. Rev. Stat. § 517.187. No decision has been
rendered in either of these lawsuits.

SB 492 would restructure the fees imposed by Nev. Rev. Stat.
§ 517.187 by basing the fee levels on the exploration or mining
activities that are conducted on the claims, rather than on the
number of claims held by a person. For a small mining operation
or a small exploration project for which an exploration permit
would not be required under Nev. Rev. Stat. ch. 519A, the fee
would be $2.50 per claim. For exploration projects that require an
exploration permit, the fee would be $5.50 per claim. For mining
operations that require a mining permit under Nev. Rev. Stat. ch.
519A, the fee would be $195 per claim. SB 492 would also au-
thorize the Nevada State Environmental Commission to suspend
or revoke a permit for an exploration project or mining operation
based on the permit holder’s failure to pay the appropriate fees.
SB 492 had not been approved by the Nevada General Assembly
as of May 17, 2011.

Editor’s Note: The author of the preceding report serves as
counsel for the plaintiff in one of the cases challenging the consti-
tutionality of Nev. Rev. Stat. § 517.187.

N E W  M E X I C O  —  O I L  &  G A S

J O H N  S .  N E L S O N

—  R E P O R T E R  —

INTENDED WELLBORE ASSIGNM ENT GONE AW RY

Chisos, Ltd. v. JKM Energy, L.L.C., ___ P.3d ___, No. 29265,
2011 WL 1260231 (N. M. Ct. App. Jan. 13, 2011), involved the ef-
fect and consequences of an assignment from Chisos (the assignor)
to JKM (the assignee) that, in pertinent part, provided as follows:

WHEREAS, Assignor is the owner of record of
100.00% of the operating rights in State Oil and Gas
Lease – Stetson “2” State Com No. 1 Well, API Number
30-015-31012, located 990 feet from the South line
and 990 feet from the W est line, Section 2, Township
19 South, Range 29 East, NMPM, Eddy County, New
Mexico (the “Well”); and

WHEREAS, it is the desire of the parties hereto to
place Assignee as owner of record of the Well.

W I T N E S S E T H:

Assignor . . . does hereby grant, bargain, sell, con-
vey and assign, set over and deliver . . . unto Assignee
. . . the undivided interest of Assignor described above
in and to the following:

a. 100% of the operating rights and 75% of the net
revenue interest in and to the Well and spaced
unit, INSOFAR AS AND ONLY INSOFAR AS
said lease covers the West Half (W/2) of Section
2, Township 19 South, Range 29 East, NMPM.
Eddy County, New Mexico. . . .

Assignor shall and does hereby reserve and retain
unto itself an overriding royalty interest equal to the dif-
ference between the lease burdens . . . and twenty-five
percent of eight-eighths (25% of 8/8ths) in and to all of
the oil and gas saved and sold from or attributable to the
Well.

Assignor agrees . . . to assume the responsibility for
the well bore of the Well and the risk, cost and expense
or future operations including plugging and abandoning
of the well bore of the Well. Assignee agrees to indem-
nify and hold harmless Assignor, its agents, employees
and assign [sic], from all liability, claims, demands or
causes of action arising out of Assignee’s operations in
or use of the assigned Well, including without imitation
[sic] the proper plugging and abandonment of the well
bore of the Well.

Chisos and JKM had entered into an apparently oral agree-
ment in which Chisos would sell, and JKM would purchase, all of
Chisos’ interest—in something. However, in hindsight, the parties
did not appear to be in agreement as to what, exactly, was being
sold and purchased. It appears that Chisos intended to sell only its
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rights in the Stetson well, the well bore of the well, the production
therefrom, and the personal property associated therewith. On
the other hand, it appears that JKM intended to purchase all of
Chisos’ interest in the lease on which the well was located, insofar
as it covered the entire spacing unit for the well, consisting of the
w/2 of Section 2. Regardless of this apparent misunderstanding,
the parties agreed on the form of an assignment (portions of which
are quoted above), and signed, delivered, accepted, and recorded
it. Id. at *1.

Unfortunately, however, the Stetson well was not the only well
in the w/2 of Section 2 in which Chisos owned an interest. Chisos
owned an interest in the HL2 well, also located in the w/2 of
Section 2. Id.

The assignment quoted above was held to be ambiguous, and
after the introduction of conflicting evidence concerning the cor-
rect interpretation of the assignment, the trial court ruled that it
assigned not only Chisos’ interest in the Stetson well, but all of
Chisos’ interest in the entire w/2 of Section 2, including the HL2
well. This ruling was based in part on the trial court’s findings
that (1) as a result of the negotiations between Chisos and JKM,
Chisos had reason to know that JKM intended to purchase all of
Chisos’ interests in the entire w/2 of Section 2, and (2) JKM did
not have reason to know that Chisos intended to limit the as-
signment to the well bore of the Stetson well. The court of appeals
held that there was substantial evidence to support these findings,
and affirmed the trial court. Id. at *3.

Sadly, Chisos’ troubles did not end there. Both the Stetson
and HL2 wells were subject to an operating agreement (the pre-
cise form of which is not mentioned in the court’s opinion, al-
though it is likely that it was some version of the AAPL Model
Form Operating Agreement). Id. at *1. It appears that Chisos was
the operator under the operating agreement. Shortly after the as-
signment to JKM was recorded, Chisos received a notice from the
State of New Mexico which Chisos interpreted to mean that it
must either plug the HL2 well or return it to production. Appar-
ently believing that it still owned an interest in the HL2 well,
Chisos subsequently began operations to restore the well to
production. Upon becoming aware of such operations, and believ-
ing that it now owned Chisos’ interest in the HL2 well, JKM
notified Chisos that it was trespassing on JKM’s well. Chisos then
stopped work on the well. Id. at *2.

Chisos subsequently acquired an interest in the HL2 well
from another interest owner, and once again began work to restore
the well to production. JKM once again notified Chisos that it
claimed an interest in the well. Chisos then sent JKM an election
letter (late on a Friday afternoon) requiring JKM, within 48 hours,
to contribute $170,000 to the operations or elect to be a non-
consenting party under the provisions of the operating agreement
pertaining to non-consent operations. Such notice was sent pur-
suant to a provision of the operating agreement which reduced the
allowed response time to such a notice from 30 days to 48 hours
when a “drilling/workover” rig was on the premises. JKM did not
respond to the letter. The work performed by Chisos resulted in
the HL2 well being restored to production. Id.

The trial court ruled that Chisos’ failure to send JKM a 30-
day notice of the operations was a bad faith breach of the oper-
ating agreement. As a result, the court ordered Chisos to furnish

JKM an accounting of all costs associated with the operations and
all revenues from the well resulting therefrom, and to give JKM
a retroactive election of at least 30 days within which to elect to
pay its share of the costs or elect to not participate under the non-
consent provisions of the operating agreement. Id. at *5. The court
of appeals held that there was substantial evidence to support the
holding of bad faith breach, and that the trial court’s equitable
remedy was therefore appropriate. Id. at *7.

The decision of the court of appeals does not announce any
new or novel legal principles. However, it is another good example
of (1) the dangers of well bore assignments in particular, (2) the
dangers of loose and imprecise language in conveyance docu-
ments in general, and (3) what trial lawyers can do to your docu-
ment if you are not vigilant. The lessons to be learned are that
precision and plain language are much to be preferred (if one means
well bore only, it is probably a good idea to say so explicitly and
often), and that it is perhaps a good idea to have legal counsel
review a homemade conveyance document, particularly when it
deals with something out of the ordinary, such as a well bore as-
signment.

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

SEARCH FOR DORM ANT M INERAL OW NER NOT REQUIRED IF

ADDRESS IS OF RECORD

In two separate cases, the North Dakota Supreme Court held
that a surface owner seeking to reclaim dormant minerals under
North Dakota’s dormant mineral act is not required to conduct
a search for the dormant mineral owner if the address of the min-
eral interest owner is shown of record. Sorenson v. Alinder, 793
N.W.2d 797 (N.D. 2011); Sorenson v. Felton, 793 N.W.2d 799
(N.D. 2011). In Felton, Michael Sorenson (Sorenson) owned the
surface estate of a tract of land in Mountrail County, North Dakota.
Barbara J. Felton (Felton) owned mineral interests under the tract
by virtue of an August 23, 1984, personal representative deed.
Felton, 793 N.W.2d at 801. Prior to January 9, 2008, when she
leased the mineral interests, Felton had not used the minerals or
filed a notice of claim. Id. Likewise, in Alinder, Sorenson owned
the surface estate of a different tract of land in Mountrail County,
and Russell and Edna Alinder (Alinder) owned mineral interests
under the tract through a mineral deed recorded in November
1953. Alinder, 793 N.W.2d at 798. Alinder had not used the min-
erals for more than 50 years. Id . Sorenson sought to reclaim,
in separate proceedings, the mineral interests from both mineral
owners, or their successors, pursuant to North Dakota’s dormant
mineral act. N.D. Cent. Code ch. 38-18.1 (Act).

The Act sets forth the procedure for a surface owner to suc-
ceed to abandoned mineral interests. Felton, 793 N.W.2d at 802.
Under the Act, if unused for a period of 20 years immediately
preceding the first publication of the notice required by N.D.
Cent. Code § 38-18.1-06, a mineral interest is deemed abandoned,
unless a proper statement of claim is recorded. See N.D. Cent.
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Code § 38-18.1-02. However, to claim the abandoned minerals,
the surface owner must comply with the notice provisions con-
tained in N.D. Cent. Code § 38-18.1-06. Felton, 793 N.W.2d at
802 (quoting N.D. Cent. Code § 38-18.1-02 (2004). In addition,
if the mineral owner files a statement of claim within 60 days of
the first publication of the notice, then the mineral interests are
not extinguished. N.D. Cent. Code § 38-18.1-05. Thus, the min-
eral owner has a second chance to protect otherwise unused min-
eral interests, and the notice provisions are seemingly directed to
delivering notice to the mineral owner.

Under the Act, the surface owner must first give notice by
publication of the lapse of the mineral interest. N.D. Cent. Code
§ 38-18.1-06(1); Felton, 793 N.W.2d at 802. Publication is to be
made once each week for three weeks in an official newspaper of
the county where the minerals are located. N.D. Cent. Code § 38-
18.1-06(2). Sorenson complied with the publication requirement
in each case. Alinder, 793 N.W.2d at 798; Felton, 793 N.W.2d at
802.

In addition, at the relevant times of the cases, the statutes
required the surface owner to mail notice to the mineral owner
within 10 days after the last publication was made “if the address
of the mineral interest owner is shown of record or can be de-
termined upon reasonable inquiry.” N.D. Cent. Code § 38-18.1-
06(2); Alinder, 793 N.W.2d at 798; Felton, 793 N.W.2d at 802.
A 2009 amendment to the statute now itemizes certain types of
records that must be examined in order for the surface owner to
show that it conducted a “reasonable inquiry;” however, those
statutes were not in effect at the applicable times in the two cases.
See Felton, 793 N.W.2d at 802; S.L. 2009, ch. 317, § 4. Indeed,
based on the court’s decision, it appears that these statutory amend-
ments do not come into play when the mineral interest owner’s
address appears of record, as discussed herein. Felton argued that
Sorenson was required to conduct a reasonable inquiry into the
mineral owner’s current address because the record address was
more than 20 years old. Felton, 793 N.W.2d at 802. Alinder
likewise argued that Sorenson’s claim to the minerals failed be-
cause he failed to conduct a reasonable inquiry into the owner’s
current address. Alinder, 793 N.W.2d at 798. Sorenson had mailed
the notice of lapse to the address of record in Buffalo, North
Dakota, even though Russell Alinder died in 1980, and Edna
Alinder died in 1999. Id.

The North Dakota Supreme Court rejected these arguments,
reversing the district court in both cases, holding that N.D. Cent.
Code § 38-18.1-06(2) requires a reasonable inquiry be made only
when the mineral owner’s address does not appear of record.
Alinder, 793 N.W.2d at 799; Felton, 793 N.W.2d at 802-03. The
court found the words “shown of record” and “determined upon
reasonable inquiry” to “relate to separate and alternative consid-
erations for how a surface owner is to obtain the mineral owner’s
address for mailing the notice.” Felton, 793 N.W.2d at 803 (citing
N.D. Cent. Code § 38-18.1-06(2) (2004).

Felton argued that the court’s interpretation could lead to
absurd results in a case where the surface owner has actual knowl-
edge of a more recent address for the mineral owner, but instead
sends the notice to the record title address as required by the stat-
ute. Id. However, the court indicated that this set of facts was not
before it, and it refused to issue an advisory opinion. Id. In addi-
tion, the court noted that the Legislature had an “array of options

from which it could specify how locating an address for mailing
notice was to be accomplished. The separation of government
functions and powers prohibits us from grading the legislative
choice as good, better or best.” Id. Finally, finding the statutory
language unambiguous, the court refused to consult the legislative
history of the dormant mineral statutes, which Felton claimed
showed that the Legislature intended a reasonable inquiry be con-
ducted in every case. Id. at 803-04.

Absent from both decisions is any reference to its 1999 deci-
sion in Spring Creek Ranch, LLC v. Svenberg, 595 N.W.2d 323
(N.D. 1999). There, the supreme court held that, because reason-
able minds could draw more than one conclusion from the facts as
to whether a reasonable inquiry was made to find current ad-
dresses for the mineral owners, the trial court erred in granting
summary judgment on the issue. Id. at 329. The court noted that
the only addresses of record for the mineral owners were for
Los Angeles County, California, and Sedgewock County, Kansas,
respectively—no street addresses appeared. Id. at 327. Thus, in
Spring Creek, it appears that the court was never required to
address the issue ultimately addressed in Felton and Alinder, be-
cause there was not a full address of record. Presumably, that
logic still applies and, in order to constitute an “address” of record,
a complete street address is required. It is unclear whether a post
office box address is sufficient.

Overall, the court’s interpretation of the statute clearly puts
the burden on the mineral owner to protect its interests and main-
tain a current address of record. Indeed, the court, in Felton, pointed
out that Felton would have received notice had she kept her record
address current. Felton, 793 N.W.2d at 803. The decisions also
ease the burden on a surface owner attempting to reclaim poten-
tially dormant minerals. If the legislature determines that its intent
was, or is, to require a reasonable inquiry into the current address
of the mineral owner in every case, it now bears the burden of
amending the law accordingly.

Editor’s Note: The author’s firm represented the defendants,
Ken Alinder et al., in the Alinder case.

COURT LIM ITS RIGHT-TO-CURE PROVISION , ADDRESSES

FAILURE OF LEASE CONSIDERATION

In January and February 2008, Irish Oil and Gas, Inc. (Irish
Oil) entered into oil and gas leases with Gerald C. Riemer (Riemer)
and other family members (collectively the Riemers) covering
a common tract of land. Irish Oil and Gas, Inc. v. Riemer, 794
N.W.2d 715, 716 (N.D. 2011). A side letter agreement accom-
panied the leases, providing that Irish Oil would pay $160.00 per
net mineral acre for a paid-up lease with a five-year primary term
and a 1/6 royalty. Id. The letter agreement also provided:

Within 60 days upon receipt of the signed lease, and
subject to approval of title, with right of payment ex-
tension of 30 additional days, in the event of title cu-
rative issues, from expiration of original 60 days, you
will receive a check in the amount of $10,640.00. On
January 15, 2009 you will receive the balance of bonus
consideration in the amount of $10,640.00.

Id.

Riemer later testified that he spoke with Irish Oil’s landman
on March 24, 2008, inquiring why the first payment had not ar-
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rived. Id. Irish Oil’s vice-president, Tim Furlong, sent Riemer a
letter the following day purportedly memorializing conversations
between the landman, Furlong, and Riemer. Id. at 716-17. The
letter indicated that Irish Oil intended to pay Riemer and the
others for the leases but that they encountered title issues that they
were further exploring. Id. at 717. The letter stated that it “may
take as long as the first of June but if [it] takes longer than June
15, [Irish Oil] would contact” the mineral owners to extend the
time to pay or release the leases. Id. Riemer testified that he did
not give Irish Oil additional time to make payment. Id. Riemer
subsequently signed an oil and gas lease with Continental Oil
Company for the same minerals. Id. When Irish Oil sent Riemer
a check for $10,640 on May 26, 2008, Riemer returned the check
with a note indicating that the minerals were leased to another
company. Id. Irish Oil subsequently sued the Riemers for breach
of the leases. Id.

Right-to-Cure Provision. The leases in question each con-
tained the following provision:

This Lease shall not be terminated, forfeited, or can-
celled for failure by Lessee to perform in whole or in
part any of its implied covenants, conditions, or stipula-

tions until it shall have been first finally and judicially
determined that the failure or default exists, and then
Lessee shall be given a reasonable time to correct any
default so determined, or at Lessee’s election it may sur-
render the Lease with the option of reserving under the
terms of this Lease each producing well and forty (40)
acres surrounding it as selected by Lessee, together with
the right of ingress and egress. Lessee shall not be liable
in damages for breach of any implied covenant or obli-
gation.

Id. at 18 (quoting ¶ 16 of each lease) (emphasis added). In a de-
cision with three separate opinions, all five justices of the North
Dakota Supreme Court agreed with the district court, stating that
the phrase “implied covenants, conditions, or stipulations” does
not apply to express provisions of the lease. Id. at 719; Id. at 729
(VandeWalle, J., concurring and dissenting); Id. at 732 (Kapsner,
J., concurring and dissenting). Thus, “implied” modifies the words
covenants, conditions, and stipulations, not only covenants, and
does not apply to express provisions of a lease. Id. at 718-19. As
a result, because an express provision of the lease was at issue
(i.e., consideration supporting the lease), the provision did not ap-
ply, and judicial determination of the breach was not first re-
quired. Id. By extension, the right of the lessee to cure that breach
also did not apply.

Consideration Supporting an Oil and Gas Lease. The district
court, in granting summary judgment in favor of the Riemers, held
that failure by Irish Oil to pay the lease bonus resulted in “a total
failure of consideration,” excusing the Riemers from performing
under the leases. Id. at 718. A majority of the supreme court jus-
tices disagreed. The majority first noted that “[d]istinguishing
between a partial or a total failure of consideration is important
because it dictates the remedy.” Id. at 720. “The remedy for a
total failure of consideration is to excuse the non-breaching par-
ty from performance of its obligations. . . .” Id. (quoting Check

Control, Inc. v. Shepherd, 462 N.W.2d 644, 647 (N.D. 1990)). In
contrast, the remedy for a partial failure of consideration “is to
grant appropriate damages to the non-breaching party.” Id. (quot-

ing Shepherd, 462 N.W.2d at 647). A total failure of considera-
tion occurs “where a party has failed to perform a substantial part
of its obligation, so as to defeat the very object of the agreement.”
Id. (quoting Shepherd, 462 N.W.2d at 647). A partial failure of
consideration occurs “when there has been an insubstantial breach
that leaves sufficient consideration for sustaining the contract.” Id.
(quoting Shepherd, 462 N.W.2d at 647).

A majority of the justices held that, although the leases are
paid-up leases with no obligation to drill or pay delay rentals, it
could not say, as a matter of law, “that the potential for royalty is
not sufficient consideration to support the lease.” Id. at 721. The
majority recognized that a bonus payment is generally an impor-
tant part of the consideration supporting the issuance of a lease.
Id. Nevertheless, it refused to find, as a matter of law, that Irish
Oil’s “failure to timely pay the bonus leaves the leases with a total
failure of consideration that excuses the Riemers’ performance.
To do so would require a conclusion that the remaining considera-
tion is, as a matter of law, insubstantial and unimportant to the
contract.” Id. According to the majority, the possibility of future
production and future royalties is not so speculative as to find, as
a matter of law, that there was not a factual issue on the question
of failure of consideration. Id. In support of this, the court cited
N.D. Cent. Code § 47-16-39.1, which provides that the obligation
to pay royalties under a lease “is of the essence in the lease con-
tract, and breach of the obligation may constitute grounds for the
cancellation of the lease in cases where it is determined by the
court that the equities of the case require cancellation.” Id. at 721-
22 (quoting N.D. Cent. Code § 47-16-39.1). This public policy
statement by the legislature was evidence to the majority that the
possibility of future royalties is an important component of an oil
and gas lease. Id. at 722. As a result, factual issues as to whether
there was a total or partial failure of consideration remained to be
decided, and the case was remanded for further proceedings. Id.

LANGUAGE OF GRANT IN QUITCLAIM  DEED DID NOT

CONVEY AFTER-ACQUIRED TITLE

In Carkuff v. Balmer, 795 N.W.2d 303 (N.D. 2011), the North
Dakota Supreme Court held that a quitclaim deed which conveyed
all of the “right, title and interest” in the property did not pass
after-acquired title, notwithstanding the use of the term “grant” in
the conveyance. Id. at 308. Alice Carkuff had one son, James
Carkuff, and four daughters. Id. at 304. The plaintiffs are the suc-
cessors to James Carkuff, while the defendants are the successors
to the daughters. Id. On June 11, 1953, Alice conveyed all of her
interest in the oil, gas, and other minerals in a tract of land to her
daughters, and, on the same day, she quitclaimed to James Carkuff
the surface rights in the tract. Id. at 304. Subsequently, on October 20,
1953, Alice executed a quitclaim deed to James for the tract where-
by Alice “does by these presents GRANT, BARGAIN, SELL,
REMISE, RELEASE and QUIT-CLAIM unto [James] . . . all the
right, title and interest in and to” the subject property. Id. at 305,
308. Later, on June 13, 1958, James executed a deed conveying
the “surface rights only” back to his mother, Alice, and on that
same date, Alice executed a deed to James reconveying the “sur-
face rights only.” Id. at 305. On May 4, 1959, by four separate
quitclaim deeds, Alice’s daughters conveyed the mineral interests
back to Alice, and, four years later, on April 18, 1963, Alice again
reconveyed the mineral rights back to the four daughters. Id. The
question before the court was whether the October 20, 1953,
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quitclaim deed, which did not contain a mineral reservation and
was not limited to surface rights, and which expressly included the
term “grant,” had the effect of transferring to James all of Alice’s
subsequently acquired mineral rights under the May 4, 1959 deeds.

The court noted that the after-acquired title doctrine “is one
under which title to land acquired by a grantor who previously
attempted to convey title to the same land which he did not then
own inures automatically to the benefit of his prior grantee.” Id.
at 306 (quoting Torgerson v. Rose, 339 N.W.2d 79, 82 (N.D.
1983)). That doctrine was codified at N.D. Cent. Code § 47-10-15,
which provides that, “[w]hen a person purports by proper in-
strument to grant real property in fee simple and subsequently
acquires any title or claim of title thereto, the same passes by
operation of law to the grantee or the grantee’s successors.” Gen-
erally, a “quitclaim deed conveys only the grantor’s interest or
title, if any, in property, rather than the property itself.” Id. In
addition, the court found that “after-acquired title by the grantor
will not, as a general rule, inure to the benefit of the grantee under
a quitclaim deed.” Id. at 307 (quoting Bilby v. Wire, 77 N.W.2d
882, 888 (N.D. 1956)). Moreover, in determining whether a quit-
claim has been created, “operative words of grant or release are
subordinated to words defining or restricting the interest granted.”
Id. (quoting 23 Am. Jur. 2d Deeds § 225 (2002)).

The court rejected the Carkuffs’ argument that the use of
the word “grant” “transformed” Alice’s quitclaim deed of all her
right, title, and interest into one which passes after-acquired in-
terests. Id. The court found that, although the instrument uses the
term “grant,” “it does so in reference to Alice Carkuff’s ‘right, title
and interest’ in the property, rather than specifically ‘grant[ing]’
the entire fee, i.e. the property itself, to James Carkuff.” Id. at 308.
Thus, “subordinating operative words of grant or release to words
defining or restricting the interest granted,” the court construed
the deed as a quitclaim deed which did not convey after-acquired
title. Id.

In so holding, the focus of the court’s attention was on the
interest purportedly conveyed, rather than the operative language
used to make the conveyance. Had Alice executed a quitclaim
deed in substantially the same form (i.e., using the term “grant”)
of the land itself, rather than all of the interest, in the land, per-
haps the court would have reached a different conclusion. Future
caselaw may have to confirm this.

REFORM ATION OF M INERAL DEED NOT WARRANTED

In 1976, Mathilda Olson conveyed a 50% mineral interest in
certain land to her daughter, Bertha Hovland, who, at the time, was
married to Lambert Hovland. Johnson v. Hovland, 795 N.W.2d
294, 296 (N.D. 2011). The deed was executed on March 22, 1976,
and recorded on March 23, 1976. Id. Two days later, the deed was
rerecorded, this time containing additional language stating an
intention to grant Bertha a life estate interest in the 50% mineral
interest (rather than fee simple title as originally granted) with the
remainder to the Liebls, who were Bertha’s children and grand-
children from a prior marriage. Id. The rerecorded deed was not
re-signed or re-acknowledged before a notary public. Id. Bertha
died intestate in 1978, and Lambert died in 1983. Id. Neither
estate probated the mineral interest at issue. Id. at 296-97. Under
the intestacy laws in effect at the pertinent time, Lambert Hovland’s
estate was entitled to one-half of Bertha Hovland’s estate, while

the Liebls were collectively entitled to the other one-half. Id. at
297. The Hovlands claimed their fee interest under the originally
recorded deed, while the Liebls claimed that they were entitled
to the entire remainder interest in the 50% mineral interest upon
Bertha’s death according to the rerecorded deed. Id.

The district court granted summary judgment in favor of the
Hovlands and denied the Liebls’ motion to amend their complaint
to assert a claim for reformation of the original deed, as such a
claim was barred by the statute of limitations under either a six-
year statute of limitation or a 10-year statute of limitations, and
would have been futile. Id. at 298. The supreme court agreed with
the district court that the rerecorded mineral deed was invalid on
its face and was not a valid correction deed. Id. at 301. It found
that, to be effective, a correction deed must be executed by the
same grantor that executed the original deed. Id. (citing Gallups

v. Kent, 953 So. 2d 393, 394-95 (Ala. 2006)). In addition, “[w]here
the grantor has divested himself or herself of title, although by
mistake he or she has not conveyed the title in the way in which
he or she intended, he or she may not by a subsequent conveyance
correct the mistake, there being no title remaining to convey.” Id.
(quoting 26 C.J.S. Deeds § 43 (2001)). As title had already been
conveyed as a result of the originally recorded mineral deed, the
Liebls could only pursue a reformation of that originally recorded
deed. Id. at 301.

In turn, the supreme court found that the district court cor-
rectly denied the motion to amend the complaint, not because of
any statute of limitations, but “because there is a greater burden
on a movant when a motion to amend the complaint is made in
response to a motion for summary judgment,” as was the case
there. Id. at 301-02. Specifically, the Liebls’ proposed amended
complaint was “properly classified as futile unless their alle-
gations [were] supported by substantial evidence.” Id. at 302.
They did not present sufficient evidence to support a reformation
claim. Id.

Thus, the court discredited an affidavit of the attorney who
prepared the deed, both as originally recorded and as rerecorded.
Id. The affidavit stated that the attorney represented Mathilda,
and that the intent of both Mathilda and Bertha was for Bertha to
receive a life estate interest, with the remainder interest to the
Liebls. Id. The court noted that, while the affidavit purports to set
forth the intent of both parties, the affidavit indicates that the at-
torney only represented Mathilda, not Bertha. Id. The court noted
that “[t]his is particularly relevant since the alleged ‘mutual in-
tention’ ultimately reduces or limits Bertha Hovland’s estate in
the mineral interests to a life estate.” Id. In addition, although
the Liebls executed various instruments throughout the years
purporting to claim an interest in the minerals, including oil and
gas leases and stipulations as to how the remainder interests were
to be owned, the court found that this was not evidence of Bertha’s
intent. Id. In short, there was “no documentary evidence expressing
Bertha Hovland’s intent and no other testimonial evidence in the
record.” Id. Consequently, the supreme court concluded that “the
district court did not abuse its discretion in concluding the Liebls’
proposed amended complaint for reformation was futile, albeit for
a different reason.” Id. at 303.
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LEGISLATURE AM ENDS NORTH DAKOTA’S SURFACE OW NER

NOTICE AND COM PENSATION LAW

House Bill (HB) 1241 amends North Dakota’s existing sur-
face owner damage compensation law. The Act clarifies that surface
owners shall be entitled to annual payments (unless owner opts for
a lump sum) for loss of production, in addition to a lump sum
payment for lost land value. The Act also seeks to improve com-
munication between surface owners and industry by requiring seven
days notice before initially entering the property for non-surface
disturbing activities. The Act will be effective for drilling opera-
tions commenced after July 31, 2011.

Prior to the 2011 amendments, N.D. Cent. Code Section
38-11.1-04 provided that the mineral developer shall pay the
surface owner a sum of money equal to the amount of damages
sustained by the surface owner “for loss of agricultural production
and income, lost land value, lost use of and access to the surface
owner’s land, and lost value of improvements caused by drilling
operations.” Section 38-11.1-04 also provided that “the surface
owner may elect to be paid damages in annual installments over
a period of time, except that the surface owner must be compen-
sated for harm caused by exploration only by a single sum pay-
ment.”

HB 1241 amends N.D. Cent. Code § 38-11.1-04 by removing
the reference to “loss of agricultural production and income”
and now provides “[t]he mineral developer shall pay the surface
owner a sum of money equal to the amount of damages sustained
by the surface owner and the surface owner’s tenant, if any, for
lost land value, lost use of and access to the surface owner’s land,
and lost value of improvements caused by drilling operations.” The
payment for this portion of damage compensation must be a lump
sum.

HB 1241 creates a new section (not yet codified) relating to
payments for loss of production. Under this new section, the sur-
face owner shall have the right to be paid annual installments for
loss of production and income. The new section provides:

The mineral developer shall pay the surface owner a sum
of money equal to the amount of damages sustained by
the surface owner and the surface owner’s tenant, if any,
for loss of agricultural production and income caused by
oil and gas production and completion operations. The
amount of damages may be determined by any formula
mutually agreeable between the surface owner and the
mineral developer. When determining damages for loss
of production, consideration must be given to the period
of time during which the loss occurs and the damages for
loss of production must be paid annually unless the sur-
face owner elects to receive a single lump sum payment.
Payments under this section are intended to compensate
the surface owner for loss of production. Any reserva-
tion or assignment of such compensation apart from the
surface estate, except to a tenant of the surface estate, is
prohibited. In the absence of an agreement between the
surface owner and a tenant as to the division of compen-
sation payable under this section, the tenant is entitled to
recover from the surface owner that portion of the com-
pensation attributable to the tenant’s share of the dam-
ages sustained.

HB 1241 creates another new section entitled Notice of Oper-
ations. There are two key components of this law. The first is a
new provision which requires seven days notice for non-surface-
disturbing activities. The second component retains the existing
20-day notice requirement for surface-disturbing activities such
as well-site and road preparation. The new law provides that
the notices required must be given at the address shown by the
records of the County Treasurer’s office, not the County Recorder’s
office. This new section provides, in part:

1. Before the initial entry upon the land for activities
that do not disturb the surface, including inspec-
tions, staking, surveys, measurements, and general
evaluation of proposed routes and sites for oil and
gas drilling operations, the mineral developer shall
provide at least seven days’ notice by registered mail
or hand delivery to the surface owner unless waived
by mutual agreement of both parties. The notice
must include:

a. The name, address, telephone number, and, if
available, the electronic mail address of the min-
eral developer or the mineral developer’s des-
ignee;

b. An offer to discuss and agree to consider accom-
modating any proposed changes to the proposed
plan of work and oil and gas operations before
commencement of oil and gas operations; and

c. A sketch of the approximate location of the pro-
posed drilling site.

. . .

2. [T]he mineral developer shall give the surface owner
written notice by registered mail or hand delivery of
the oil and gas drilling operations contemplated at
least twenty days before commencement of drilling
operations unless mutually waived by agreement of
both parties [except for exploration activities gov-
erned by chapter 38-08.1]. If the mineral developer
plans to commence drilling operations within twenty
days of the termination date of the mineral lease, the
required notice under this section may be given at
any time before commencement of drilling opera-
tions. The notice must include:

a. Sufficient disclosure of the plan of work and
operations to enable the surface owner to eval-
uate the effect of drilling operations on the sur-
face owner’s use of the property;

b. A plat map showing the location of the proposed
well; and

c. A form prepared by the director of the oil and
gas division advising the surface owner of the sur-
face owner’s rights and options under this chap-
ter, including the right to request the state de-
partment of health to inspect and monitor the
well site for the presence of hydrogen sulfide.

HB 1241 (to be codified at N.D. Cent. Code § 38-11.1-04.1).
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S O U T H  D A K O T A  —  M I N I N G

M A X  M A I N

D W I G H T  G U B B R U D

—  R E P O R T E R S  —

IN SITU LEACH M INING RULES AND UIC  CLASS III WELL

RULES

As reported in Vol. XXIV, Nos. 1 & 2 (2007), of this News-

letter, the Board of Minerals and Environment adopted extensive
administrative rules in 2007 regarding the construction, operation,
monitoring, and closure of uranium and other mineral mines using
in situ leach processes. S.D. Admin. R. 74:29:01:01 and S.D.
Admin. R. ch. 74:29:11. In addition, and as authorized by S.D.
Codified Laws § 34A-2-93(15), in 2008 the Water Management
Board adopted administrative rules regarding underground
injection control Class III wells.

Senate Bill No. 158 (S.B. 158), passed by large margins in
both houses during the 2011 legislative session, tolls the legal
force and effect of both sets of administrative rules. The in situ
leach mining rules promulgated by the Board of Minerals and
Environment “as they relate to uranium are tolled until the [South
Dakota Department of Environment and Natural Resources]
obtains agreement state status from the U.S. Nuclear Regulatory
Commission.” S.B. 158, 2011 Leg., 86th Sess. (S.D. 2011), avail-

able at http://legis.state.sd.us. The underground injection control
Class III well administrative rules promulgated by the Water
Management Board “are tolled until the [South Dakota Depart-
ment of Environment and Natural Resources] obtains primary
enforcement authority for underground injection control Class III
wells from the United States Environmental Protection Agency.”
Id.

The passage of S.B. 158 will reduce state duplication of fed-
eral permitting and bonding requirements in areas where South
Dakota has not yet obtained primary enforcement authority.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

RAILROAD COM M ISSION NEED NOT ADDRESS TRAFFIC SAFETY

IN CONSIDERING INJECTION WELL PERM IT

Pioneer Exploration, Ltd. (Pioneer) applied to the Texas
Railroad Commission for a permit to convert a well in Wise County
to an oil and gas waste disposal well, as required by Tex. Water
Code § 27.031. The granting of such a permit is dependent on,
among other things, the commission finding that the well is in the
public interest. A group of residents living nearby opposed the
proposed injection well, citing concerns about the well’s envi-
ronmental soundness and presenting arguments related to traffic
safety. After a contested administrative hearing, at which Pioneer
did not rebut the contestants’ traffic-safety evidence but essen-
tially argued only that the production of natural gas is in the
public interest, the commission granted Pioneer’s application. In

Railroad Commission v. Texas Citizens for a Safe Future and

Clean Water, No. 08-0497, 2011 WL 836827 (Tex. Mar. 11, 2011),
the Texas Supreme Court reversed a court of appeals decision
remanding the case to the commission to reconsider its decision
using a broader definition of “public interest” that included public-
safety concerns.

“The crux of the dispute,” the court began, was “whether the
[statutory] term ‘public interest’ . . . is a broad, open-ended term,
encompassing any conceivable subject potentially affecting the
public, or a more narrow term that does not include a subsidiary
issue like traffic safety but is limited to matters related to oil and
gas production.” Id. at *3. When, as in this case, a statutory term
is subject to multiple understandings, Texas courts will generally
uphold the interpretation of an agency charged with enforcement
of the statute so long as its construction is reasonable and does not
contradict the statute’s plain language. Id. Several factors, the court
pointed out, lent support to the commission’s determination that
its consideration of the public interest is intended to be a narrow
one precluding consideration of traffic-safety concerns. Id. at *6.

First, the amendment of parallel legislation requiring the Texas
Commission on Environmental Quality to consider the impact of
injection wells for industrial and municipal waste on public road-
ways before approving permits—without a similar amendment for
the Railroad Commission’s consideration of permits for oil and
gas waste—weighed in favor of the Railroad Commission’s inter-
pretation. Id. Second, the principle of ejusdem generis militated
against the broad interpretation, given that the requirement of a
public interest finding was within a surrounding statutory scheme
in which the other three factors the Railroad Commission was
required to consider exclusively concerned matters related to the
production of oil and gas. Id. Third, the statement of purpose of
the Water Injection Act, the legislation requiring permits for water
injection wells, as expressed in Tex. Water Code § 27.003, is
narrowly “to maintain the quality of fresh water in the state to the
extent consistent with the public health and welfare and the oper-
ation of existing industries.” Commission, 2011 WL 836827, at *7.
Finally, there are portions of the act specifically requiring the
evaluation of particular factors in the commission’s considering
the public interest, and there is no statutory directive for the com-
mission to consider matters related to traffic safety. The court
concluded that “[u]nder the plain terms of the Act . . . the Com-
mission’s construction of ‘public interest’ as a narrow term that
does not include traffic-safety considerations [was] reasonable and
in alignment with the statute’s meaning.” Id.

ROYALTY OW NER HELD NOT A THIRD-PARTY BENEFICIARY

OF OPERATING AGREEM ENT

Deciding on certified questions from the U.S. Court of Appeals
for the Fifth Circuit, the Texas Supreme Court in Tawes v. Barnes,
No. 10-0581, 2011 WL 1446097 (Tex. Apr. 15, 2011), held that
a lessor had no right to enforce royalty obligations of her lessee
against other parties to a joint operating agreement between her
lessee and others.

Leon M. Barnes and his wife, Doris Barnes, executed a lease
on their tract of land in Lavaca County, Texas, to American Ex-
ploration Company. The lease was eventually assigned to Dominion
Oklahoma Texas Exploration & Production, Inc. Id. at *1. Do-
minion entered into a “Working Interest Unit Agreement” and an
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operating agreement, on an American Association of Petroleum
Landmen (AAPL) Form 610-1982 Model Form, with Moose Oil
& Gas Co., O. Lee Tawes, III, and others, the owners of the ad-
joining Baker lease, for the joint operation of a 640-acre pooled
unit containing both the Baker lease and the Barnes lease. Tawes,
2011 WL 1446097, at *2. Dominion was appointed the operator,
and an initial well was drilled on the Baker lease. Id. at *3.

The operating agreement included typical provisions for the
drilling of subsequent wells in its Article VI.B.2. Any party to the
agreement could propose the drilling of a well, which then re-
quired the other parties to elect whether or not to consent to the
operation. Parties electing to consent would bear the entire cost
and risk of the operation. A party electing not to consent to the
drilling operation—a “Non-Consenting Party”—would relinquish
to the “Consenting Parties” its interest in the well and in the oil
and gas production from it until the proceeds from the sale of the
Non-Consenting Party’s share of production reached 100% of its
share of the cost of surface equipment and of operating the well
and 400% of its share of drilling costs and equipment in the well.
During this relinquishment period, the Consenting Parties would
be responsible for payment of the Non-Consenting Party’s royalty
obligations. Id. at *2.

After the drilling of the initial well, Moose proposed the dril-
ling of two additional gas wells, the Baker-Barnes No. 1 and No. 2.
Tawes elected to consent to the drilling, and Dominion elected to
go non-consent. Pursuant to the operating agreement, Moose
acted as operator of the two new wells upon Dominion’s non-
consent election. After the wells were producing, Doris Barnes,
individually and as independent executrix of the estate of Leon
Barnes, filed suit against Moose and Dominion for unpaid royalty.
Dominion subsequently filed a counterclaim and joined Tawes
and other working interest owners. After Moose filed a voluntary
Chapter 7 bankruptcy petition, the suit was removed to federal
bankruptcy court. Barnes there obtained a partial summary judg-
ment against Dominion, which sought contribution from the parties
that had consented to the wells. Barnes reached a settlement with
Dominion and all other consenting parties except Tawes, and
sought to recover from Tawes the balance of unpaid royalties that
she claimed were due beyond the settlement amount. Id. at *3.
After a bankruptcy court judgment for Barnes and an appeal by
Tawes, the Fifth Circuit posed the question to the Texas Supreme
Court (among other questions the supreme court found unnec-
essary to answer) whether Barnes had the right to enforce the
operating agreement’s royalty provisions to recover unpaid royalty
against Tawes. In re Moose Oil & Gas Co., 613 F.3d 521 (5th Cir.
2010). The supreme court’s answer was that she did not.

Barnes first argued that she was a third-party beneficiary of
the operating agreement. Tawes, 2011 WL 1446097, at *4. Al-
though a third party may enforce a contract to which it is not a
signatory if the parties entered into the agreement with the clear
and express intention of directly benefiting the third party, the
third-party beneficiary cannot enforce a contract when it confers
only an indirect, incidental benefit. Id. Barnes argued that because
the payment of royalties to Barnes, as the operating agreement
directed the consenting parties to do, would satisfy a legal duty
owed her by Dominion, she received a direct, non-incidental
benefit and therefore qualified as a third-party beneficiary. The

court disagreed. Id. at *5. Given that the Working Interest Unit
Agreement required all lessees to maintain their leases by paying
royalties and other expenses and that the operating agreement
provided a method by which the operator would pay royalties and
bill them, like other expenses, to the joint account, the signatories’
clear intent was to allocate payment responsibilities for the pur-
pose of maintaining each lease, not to directly benefit Barnes. Id.
at *6. The general nature of the operating agreement’s royalty
provision, coupled with its all-encompassing accounting scheme
for non-consent wells, the court concluded, lacked the specificity
necessary to directly benefit a third party. Accordingly, any bene-
fit Barnes derived from the operating agreement was merely inci-
dental. Id. at *8.

Barnes further argued that she shared privity of estate with
Tawes due to Tawes’s assumption, as a consenting party, of Do-
minion’s obligation to pay royalty to her. The obligation to pay
royalties to a lessor is a covenant running with the land, so that the
assignee of an oil and gas lessee’s leasehold must pay the lessor’s
royalty as required by the lease. Id. Dominion’s non-consent elec-
tion was not an assignment to Tawes of a permanent interest in
Dominion’s lease from Barnes, however, so privity of estate did
not exist between Barnes and Tawes. Id. at *9. Privity of contract
likewise did not exist between Barnes and Tawes, the court went
on, because Tawes never assumed, by clear and unequivocal
language, Dominion’s prior duty of paying royalty on production
from the non-consent well. Id. at *10.

PURCHASER FROM  GAS AGGREGATOR HELD LIABLE FOR

AGGREGATOR’S NONPAYM ENT TO SELLER

The court in Reliant Energy Services, Inc. v. Cotton Valley

Compression, L.L.C., No. 01-08-00148-CV, 2011 WL 480982
(Tex. App.—Houston [1st Dist.] Feb. 10, 2011, no pet.), was
faced with the result of the unfortunate dealings between Cotton
Valley, a northeastern Oklahoma gas seller, and Westfield Oil and
Gas, a small natural gas trading company. Cotton Valley, im-
pressed with Westfield’s representation that their relationship with
Reliant Energy, a major company, would enable them to arrange
for the delivery of Cotton Valley’s gas directly to Reliant, entered
into a one-month contract on March 31, 1999, for the sale of its
gas to Westfield. Id. at *3. Although the contract was only for the
ensuing month, Cotton Valley continued to sell gas to Westfield
for delivery directly to Reliant until mid-2001. Westfield nego-
tiated its price with Cotton Valley and paid it monthly, but there
was frequent direct contact between Cotton Valley and Reliant’s
accounting department, and Cotton Valley and Reliant regularly
agreed on imbalance transfers between themselves. Cotton Valley
communicated monthly nominations for gas deliveries directly to
Reliant, albeit with copies to Westfield. Id. In late July 2001,
Cotton Valley dealt directly with Reliant about price and an in-
creased nomination for that month’s gas to accommodate addi-
tional gas that had become available. Id. at *7.

Cotton Valley’s monthly invoice to Westfield for gas deliv-
ered in July 2001, amounting to $1,080,584.25, of which about
$68,000 was for the additional gas, was never paid. Id. Cotton
Valley sued not only Westfield but also Reliant, on the theory that
Reliant was responsible to pay for the gas because of either actual
or apparent agency on the part of Westfield. Id. at *8. The trial
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court awarded Cotton Valley judgment for the unpaid amount
based on a jury finding that Westfield had apparent authority, and
Reliant appealed. Id. at *10.

The court noted that

Apparent authority arises either from (1) a principal
knowingly permitting an agent to hold himself out as
having authority, or (2) a principal’s actions which lack
such ordinary care as to clothe an agent with the indicia
of authority, thus leading a reasonably prudent person to
believe that the agent has the authority he purports to
exercise.

Id. at *14. The court of appeals concluded that although Reliant
had granted Westfield no actual authority, “there was some evi-
dence of a ‘pattern of conduct’ by Reliant in its dealings with
Cotton Valley that amounted to a ‘lack of ordinary care’ that be-
stowed ‘indications of authority’ on Westfield.” Id. at *17. The
course of dealing between Reliant and Cotton Valley, which at
times did not involve Westfield, particularly the direct exchange
of gas in gas-imbalance transfers between Cotton Valley and
Reliant (and especially one transaction in which Reliant essen-
tially “took” volumes of Cotton Valley’s gas without notice and
without payment to address an imbalance), supported Cotton
Valley’s belief that there was a “direct deal” between Cotton
Valley and Reliant, with Westfield acting as Reliant’s apparent
agent. Id. There also was evidence, the court found, that Cotton
Valley relied on Reliant’s conduct during this course of dealing
in making its decision to sell its July 2001 gas for delivery to
Reliant. Id. at *18. Finally, the court upheld the jury finding that
Cotton Valley was not estopped, by its prior conduct of billing
Westfield and looking to it for payment, from seeking payment
from Reliant for the July 2001 gas. Id. at *20. There was evi-
dence, particularly in that Cotton Valley communicated with Reliant
about payment issues and in the parties’ payment arrangement,
which involved Reliant’s paying funds into an escrow account
dedicated to Cotton Valley’s gas sales, supporting the jury finding
that Cotton Valley’s seeking payment from Reliant was not incon-
sistent with its previously invoicing Westfield. Id. at *19.

ACCOUNTING TO UNLEASED COTENANT M AY BE ON

AGGREGATE TRACT BASIS, NOT NECESSARILY WELL BY

WELL

The court in Prize Energy Resources, L.P. v. Cliff Hoskins,

Inc., No. 04-09-00603-CV, 2011 WL 648996 (Tex. App.—San
Antonio Feb. 23, 2011, no pet. h.), construed an oil and gas lease
and an operating agreement alleged to have terminated and, after
holding that both had terminated, addressed the parties’ respective
rights and obligations with respect to continuing operations.

In 1967 the Atlantic Richfield Co. (ARCO), owner of an un-
leased 1/4 mineral interest, entered into an operating agreement
with P. R. Rutherford and others (the Rutherfords), who held oil
and gas leases on the remaining 3/4 from El Paso Natural Gas Co.
and Earl M. Baker, for the development and operation of a section
of land in McMullen County, referred to in the court’s opinion as
the “Baker Property.” Id. at *1. The El Paso and Baker leases
each provided that they would remain in effect so long as oil or
gas was produced and, in the absence of production, so long as
drilling, mining, or reworking operations were prosecuted with no
cessation of more than 60 consecutive days. The operating agree-

ment would remain in effect, according to its terms, as long as any
of the oil and gas leases subject to the agreement remained in
effect. Id. at *2. ARCO’s unleased interest was treated under the
operating agreement as though subject to an oil and gas lease
calling for payment of a 1/8 royalty to the lessor. Two successful
gas wells were drilled, the Baker Nos. 4 and 6. Id. at *1. ARCO,
the original operator, sold its interest in 1986 to Prize Energy
Resources (Prize), which became the successor operator, reserving
its royalty interest and the possibility of reverter with respect to its
underlying 1/4 mineral interest. Id. at *2.

During 2001 there was a 71-day period during which there
was no production and were no operations on the Baker Property.
Thereafter, seven additional wells were drilled: Baker Well Nos.
7-13, four of which, Well Nos. 7, 9, 10 and 12, were producing
wells. In 2004, Cliff Hoskins discovered the 2001 hiatus and
approached BP America Production Company, the successor to
ARCO, about acquiring its interest in the tract. Id. Hoskins’s
company, Cliff Hoskins, Inc. (Hoskins) eventually acquired BP’s
interest effective as of August 16, 2004, with BP reserving a
6.25% nonparticipating royalty interest. In 2005 Hoskins filed suit
to quiet title, also alleging bad faith trespass, theft, and conver-
sion, and for recovery of unpaid oil and gas proceeds. Prize and
the Rutherfords proceeded to secure ratifications of their leases
from Burlington Resources Oil and Gas Co. LP, successor to the
El Paso mineral interest; Bank of America, as trustee; and the
Rutherfords themselves, the successors to the Baker mineral in-
terest. BP also sued Prize and the Rutherfords with similar allega-
tions. Bank of America, as trustee, asserted claims against Prize
and the Rutherfords for fraud, trespass, and quiet title, as well as
for rescission of its ratification. The trial court granted summary
judgment to Hoskins and BP on their requests for declaratory
judgment that the El Paso and Baker leases had expired in 2001
and that the operating agreement had thereupon terminated, and
to Prize and the Rutherfords on the trespass claims and on all of
Bank of America’s claims. Id. at *3. After a bench trial the court
awarded damages to Hoskins of $1,267,482 for net revenues and
to BP for $3,252,827 for its net revenues and royalty revenues,
plus interest. All parties appealed. Id. at *4.

After first holding that BP and Hoskins had standing to bring
the suit to assert the reversion of BP’s mineral interest notwith-
standing that BP was no longer a party to the operating agreement,
the court upheld the trial court’s judgment on the title issue—that
the leases and the operating agreement had terminated—on the
basis of its finding, not challenged on appeal, that operations had
ceased for more than 60 days in 2001. Id. at *10. The life of the
leases was dependent in their secondary term on the continuation
of operations with no interruption of more than 60 consecutive
days, the court pointed out. The Baker and El Paso leases had
therefore automatically terminated according to their express
language, which in turn triggered the termination of the operating
agreement, since those leases were the only leases contributed to
it. Id. at *8. The BP mineral interest immediately reverted to it
free of the operating agreement, and the subsequent ratifications
by the lessors could not bind a non-party’s interest such as BP’s.
Moreover, the court held, the “deemed lease” provision of the
operating agreement, by itself, could not prevent the operating
agreement from terminating when the operating agreement’s dura-
tion was expressly made dependent on the continuation of the
leases. Finally, the ongoing conduct of Prize and the Rutherfords
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in continuing to operate the Baker Property, even if it created an
implied contract between themselves, could not recapture the min-
eral interests that reverted to BP upon termination of the leases
and the operating agreement. Id. at *9.

Prize’s and the Rutherfords’ continuing operations after the
termination of the leases and the operating agreement, however,
was not a trespass. The Rutherfords held a 1/4 mineral interest
themselves and were cotenants along with the bank, Burlington,
and BP. Under the law of cotenancy, a cotenant has the right to
explore, drill and produce minerals from the common estate with-
out consent from any other cotenant. Id. at *12. The Rutherfords
and Prize, the latter as co-operator with the Rutherfords, could not
be trespassers because they were mineral owners or invitees of
mineral owners in the property. Id. at *13.

The court then addressed the amount of damages awarded by
the trial court as net revenues on production from the Baker
Property after the leases and operating agreement had terminated.
The trial court, in calculating the net revenues, had deducted not
only the cost of drilling the successful wells but also the cost of
the unsuccessful Well Nos. 8, 11, and 13. Id. Relying on Wagner

& Brown v. Sheppard, 198 S.W.3d 369 (Tex. App.—Texarkana
2006), rev’d, 282 S.W.3d 419 (Tex. 2008), as the only case on
point, Hoskins argued that net profits on production for which a
cotenant must account must be calculated on a well-by-well basis.
Prize, 2011 WL 648996, at *18. The court of appeals disagreed.
A producing cotenant must account to its cotenants on the basis
of the value of minerals taken less the necessary and reasonable
costs of production and marketing. Although the supreme court in
its Wagner & Brown v. Sheppard reversal did not address the
court of appeals ruling that accounting must be on a well-by-well
basis, it clearly stressed the equitable nature of a claim for re-
imbursement for leasehold improvements. Id. at *19. Prize and
the Rutherfords had presented uncontroverted expert testimony
that the operator and mineral owners had, in drilling the unsuc-
cessful wells, gained a myriad of geological and other valuable
information beneficial to the overall development of the Baker
Property. On that basis the trial court had not abused its discretion
in rejecting a strict well-by-well approach in calculating the
amount due for net revenues on production. The court also upheld
the deduction of Council of Petroleum Accountants Societies, Inc.
(COPAS) overhead costs on the basis of undisputed expert tes-
timony that the charge for overhead was reasonable and necessary
and standard in the industry and that the nonproducing cotenants
had benefited from the service associated with the charge. Id .
at *20.

Further, with respect to Prize’s and the Rutherfords’ respon-
sibility to its unleased cotenants, the court agreed with BP that the
trial court was incorrect in ruling that the defendants could satisfy
their obligation by tendering Hoskins and BP their shares of gas
in kind in lieu of payment. Allowing a cotenant to tender produc-
tion in kind at the wellhead is inconsistent with Texas cotenancy
law, which requires accounting for the value of the mineral taken
less the necessary and reasonable cost of producing and marketing
it. Id. at *21. Finally, the appellate court rejected the trial court’s
imposition of joint and several liability on the defendants for the
net value of production, holding that under the law of cotenancy
each producing cotenant should be liable only for its propor-
tionate share. Id. at *23.

After addressing the trial court’s awards for interest and at-
torney’s fees, as well as sanctions against Hoskins for discovery
abuse, the court of appeals considered Bank of America’s appeal
of the summary judgment against it. In approaching the bank for
its ratification, the Rutherfords had made statements, including
representations that there had in fact been production during the
2001 hiatus, that turned out to be false. Id. at *34. Although it was
unclear how much reliance the bank had placed on the Rutherford
representations, Prize and the Rutherfords had not conclusively
established that their misrepresentations and omissions were not
material and that the bank had not relied on them. The summary
judgment against the bank therefore must be reversed, the court
concluded. Id. at *40.

ALLEGED AGREEM ENT TO ACQUIRE OIL AND GAS INTEREST

HELD UNENFORCEABLE UNDER STATUTE OF FRAUDS

Carpenter v. Phelps, No. 01-09-00203-CV, 2011 WL 1233312
(Tex. App.—Houston [1st Dist.] Mar. 31, 2011, no pet. h.), decided
the appeal by Mark Carpenter and his company, Carpco Efficient
Energy, L.L.C., of a trial court judgment awarding damages and
specified percentage working interests to Chris Phelps and Steve
Helms for the breach of Carpenter’s and Carpco’s alleged agree-
ment to assign them working interests in an oil lease in Gregg
County known as the M. T. Cole “A” lease.

The alleged contract was based on a series of e-mails in
which Carpenter solicited, on behalf of Carpco, investors in the
“M. T. Cole ‘A’ lease in Gregg County, Texas,” said to consist of
48 wells drilled to approximately 3,000 feet into the Woodbine
formation. This description of the property, Carpenter and Carpco
argued, was insufficient to satisfy the statute of frauds so that the
alleged contract was unenforceable. Id. at *2. The court agreed.
Id. at *5.

“To satisfy the statute of frauds,” the court began, “a writing
must furnish within itself, or by reference to some other existing
writing, the means or data by which the land may be identified
with reasonable certainty.” Id. at *3. Phelps and Helms introduced
a document Carpenter had filed with the Texas Railroad Commis-
sion listing “08294” as the “Oil Lse/Gas ID no.” for the “Cole,
M.T.” lease and presented a landman’s testimony that he could
obtain a list of wells and locate them based on an internet search
using the “lease number.” The landman testified that he would
have no difficulty identifying the property but did not offer a legal
description. Id. Phelps and Helms cited no authority that a refer-
ence to a Railroad Commission lease number can serve as a basis
for a legal description. “Even if [the] Railroad Commission lease
number were a ‘nucleus’ of the property’s description, there [was]
no evidence in the appellate record of the property’s legal descrip-
tion. . . .” Id. at *4.

The trial court had held in the alternative that the alleged
contract was partially performed, which Phelps and Helms argued
precluded the application of the statute of frauds. An indispens-
able element of the “partial performance” exception to the statute
of frauds, according to the court, is possession of the property by
the vendee/lessee. Here Phelps and Helms neither showed nor
argued that they had taken possession, so their reliance on the
doctrine of partial performance failed. Id. Likewise, for promis-
sory estoppel to create an exception to the statute of frauds, a
promise to sign a prepared written contract that would satisfy the
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statute of frauds is required; a promise to prepare the contract is
insufficient. The trial court’s alternative holding that the doctrine
of promissory estoppel barred the application of the statute of
frauds was incorrect. Id. at *5. Finally, held the court, there was
no evidence to support the trial court’s conclusion that Carpenter
and Carpco intended to form a partnership with Phelps and Helms
concerning the M. T. Cole “A” lease. “The law is clear that an
interest in real estate cannot become a partnership asset unless the
agreement concerning the property is in writing the same as any
other contract concerning the sale of land.” Id. at *8.

SPECIAL REQUIRED-WELL PROVISION ENFORCED IN

OPERATING AGREEM ENT

The court in Long v. RIM Operating, Inc., No. 11-09-00328-
CV, 2011 WL 1431476 (Tex. App.—Eastland Apr. 14, 2011, no
pet. h.), considered an operating agreement, executed on an AAPL
Form 610-1982 Model Form, with a special provision, Article
XV.K. The provision stated that, notwithstanding anything to the
contrary in the agreement, the non-consent provisions of Article
VI.B.2. would not be applicable to any well or operation neces-
sary to perpetuate an expiring lease or leases (defined as a lease
that would expired within 60 days of the commencement of the
proposed operation, if not for the operation) or to earn an interest
under a farmout or other agreement. Instead, a party electing not
to participate in such a “required” well or operation was required
to forever relinquish to the participating parties all of its interest
in the lease or leases that would be perpetuated by the required
well.

The Lindsey Well was the only well producing on the 160-
acre tract covered by the operating agreement and by the oil and
gas leases committed to it. The well ceased to produce because of
parted rods, and RIM Operating, Inc. (RIM), the operator, sub-
mitted a proposal to all working owners, including Larry T. Long,
for a workover or repair operation at an estimated cost of $320,686.
Long did not respond. RIM attempted to repair the Lindsey Well
but determined that there was a partial casing collapse in the
well, and ultimately drilled a replacement well. Long, 2011 WL
1431476, at *1. When Long did not respond to a request for the
assignment of his interest in the tract to the consenting parties,
RIM filed a declaratory judgment action. Id. at *2. The trial court
granted summary judgment that Long had relinquished his interest
to the other working owners when he did not consent to the work-
over operation. Id. at *1.

Long’s principal contentions on appeal were that the required-
well provision violated the statute of frauds and the rule against
perpetuities and constituted an unenforceable penalty. The court
first disagreed with Long that the operating agreement violated
the statute of frauds by failing to identify the assignor or assignee
of the interest to be conveyed and the land to be included in the
conveyance. Id. at *6. Long was correct, the court observed, that
the parties could not know these things when the operating agree-
ment was executed. Id. at *5. However, the parties would be iden-
tifiable from the circumstances at the time the relinquishment
became required, as would the land involved, which would have
to be within the sufficiently described contract area. Id. at *6. The
rule against perpetuities also did not bar enforcement of the re-
quired well provision: “Texas courts have held that the rule against
perpetuities is only a means of preventing unreasonable restraints

on alienation. . . .” Id. at *8. The court stated that Article XV.K.
was not an unreasonable restraint on alienation because it did not
prevent a working interest owner from selling its interest, restrict
its ability to do so at the time of its choice, constrain to whom it
might sell, or limit the price to which it might agree. Id. The court
further held that the relinquishment requirement was contractual
compensation to the consenting parties for the risk they were
willing to undertake and not a penalty. Consequently, Long’s fail-
ure to elect to participate in the operation resulted in his relin-
quishment of his interest in the leases to those who did. Id. at *7
(citing Valence Operating Co. v. Dorsett, 164 S.W.3d 656 (Tex.
2005)).

REFORM ATION OF DEED TO RESERVE M INERALS ON BASIS

OF M UTUAL M ISTAKE UPHELD

The court in Gail v. Berry, No. 11-09-00299-CV, 2011 WL
1434642 (Tex. App.—Eastland Apr. 14, 2011, no pet. h.), affirmed
the trial court’s summary judgment in favor of Hazel Berry,
Bernadine Wilson, and Rebecca Ann Robinson, independent exe-
cutrix of the estate of Evelyn Mebane, deceased, the sellers of a
176.52-acre tract of land, against Cynthia Gail, the buyer.

The land had been sold pursuant to a sales contract executed
by Powell Berry, as attorney-in-fact for “Hazel Berry, et al.,”
which provided that the sellers reserved from the sale all mineral,
royalties, and timber interests in the land. The warranty deed exe-
cuted a few days later to Gail by Powell Berry, attorney-in-fact for
Hazel Berry, Evelyn Mebane, and Bernadine Wilson, however,
did not contain a mineral reservation. The attorney who prepared
the deed had not compared it to the sales contract and was unaware
of the mistake until contacted by the attorney for one of the sellers.
The sellers sued to reform the deed to reserve the minerals as
contemplated by the sales contract and were granted summary
judgment. Id. at *1.

A party is entitled to reformation of a deed when the deed
does not reflect the true agreement of the parties due to a mutual
mistake in reducing the agreement to writing, the court observed,
and a scrivener’s failure to embody the parties’ true agreement
in a written instrument is ground for reformation on the basis of
mutual mistake. Id. at *4. The sales contract, coupled with the
affidavit testimony of the attorney who drafted the deed that the
absence of a mineral reservation was the result of his inadvertent
failure to copy the mineral reservation from the contract, were
thus sufficient to entitle the sellers to summary judgment. Id .
at *5.

Gail, the buyer, argued that the doctrine of merger prevented
using the sales contract to interpret an unambiguous deed. How-
ever, the court noted, “[T]he merger doctrine applies only in the
absence of fraud, accident, or mistake.” Id. at *4. The contents of
the sales contract themselves refuted Gail’s contention that the
sellers offered no proof that the mistake was mutual, and state-
ments by Gail that the sales contract did not represent her own
agreement violated the parol evidence rule. Id. at *3. Perhaps
Gail’s most interesting argument was that the sales contract, signed
by Powell Berry on behalf of “Hazel Berry, et al,” could only be
construed to express the intention of Hazel Berry, not the other
sellers. The court brushed it aside by citing evidence that Gail
knew that Powell Berry claimed to act for all the owners. Id. at *5.
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RESULT IN LEASE PERPETUATION CASE HIGHLIGHTS

INHERENT RISK IN TRESPASS TO TRY TITLE LITIGATION

Teon Management, LLC v. Turquoise Bay Corp., No. 11-10-
00050-CV, 2011 WL 1326325 (Tex. App.—Eastland Apr. 7, 2011,
no pet. h.), principally concerned whether the suit had been prop-
erly filed as a declaratory judgment action or was really a trespass
to try title suit. It was required to be tried as a trespass to try title
suit, the court held, with a devastating effect on the plaintiffs.

The case involved oil and gas leases covering tracts on which
four wells were located, the Nichols Nos. 2 and 3 and the Elkin-
Nichols Unit Nos. 1-1 and 2-1. After the operator of the wells
filed for bankruptcy, the Texas Railroad Commission shut the
wells in on December 14, 2006. The working interest owners
selected a new operator, Turquoise Bay, and the wells resumed
production on March 8, 2007. During the hiatus in production,
Teon Management secured new leases on the land. Turquoise Bay
filed suit against Teon for a declaratory judgment that it was the
validly appointed operator, not a trespasser, and eventually all
royalty, overriding royalty, and working interest owners were joined
as parties. Based on jury findings that Turquoise Bay had timely
commenced operations on three of the wells, the trial court entered
a declaratory judgment that the leases covering those were valid
and that Turquoise Bay was not a trespasser. It also awarded
Turquoise Bay its attorney’s fees and authorized the release to
Turquoise Bay of funds held in suspense. Id. at *1. Teon appealed,
principally arguing that Turquoise Bay’s suit was improperly filed
and tried in that it was required to be filed as a trespass to try title
action. Id. at *2.

As the court noted, “Texas case law indicates that, in most
cases, the proper cause of action when title is in dispute is a
trespass to try title action.” Id. at *3. Because the ultimate ques-
tion in the case was whose leases were in effect, it required a title
determination, the court held, and Turquoise Bay was required to
proceed with a trespass to try title suit. The question of who was
the proper operator of the wells depended on the ultimate title
issue, the court explained. The question of whether Turquoise Bay
had timely commenced reworking operations determined whether
its leases were still valid, inherently a title determination. Id .
at *6.

Because Turquoise Bay was required to bring a trespass
to try title action, it was required to prove its title by
proving (1) a regular chain of conveyances from the sov-
ereign to the plaintiff, (2) a superior title to that of the
defendant out of a common source, (3) title by limita-
tions, or (4) prior possession, which prior possession has
not been abandoned.

Id. Turquoise Bay relied on prior possession for its proof of title;
however, the court agreed with Teon that prior possession did not
apply. Turquoise Bay had stated in its pleadings that Teon had
entered into new leases. Although Turquoise Bay did not admit
that Teon had a present right to possession, it did thus admit that
Teon at least had a conveyance of the mineral owners’ rever-
sionary interest. Since the establishment of an ownership interest
rebuts the presumption created by prior possession, the court
said, Turquoise Bay could not rely on the prior possession pre-
sumption. Since there was no claim of adverse possession and

Turquoise Bay had not otherwise proven its title, the trial court
had erred when it did not enter a take-nothing judgment against
Turquoise Bay. Id. at *7.

When a plaintiff in a trespass to try title suit fails to establish
its title, the result is a harsh one, the court continued. The effect
of a take-nothing judgment against the plaintiff is to vest title in
the defendant. Thus, despite favorable jury findings that it had
timely commenced operations and saved its leases, Turquoise Bay’s
judgment was reversed with the result that title would become
vested in the owners of the new leases. Id.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOM ING LEGISLATURE ESTABLISHES W IND ENERGY RIGHTS

The Wyoming Legislature, during its 2011 session, created
and defined a “wind energy right” as a real property right in the
development of wind-powered energy generation. The act, Senate
Enrolled Act (SEA) No. 3, is codified as Wyo. Stat. Ann. §§ 34-
27-101 to 34-27-107 and became effective April 1, 2011. The Act
provides that wind energy rights are appurtenant to, and may not
be severed from, the surface estate, except that “wind energy may
be developed pursuant to a wind energy agreement.” Under the
act, “wind energy becomes personalty at the point of conversion
into electricity.” The act allows for development of wind energy
pursuant to a wind energy agreement, defined to be a “lease,
license, easement or other agreement, whether by grant or reser-
vation, to develop or participate in the income from or the devel-
opment of wind powered energy generation.” The statute makes
clear that it does not alter the common law as to the dominance of
the mineral estate nor does it diminish the ability of the surface
owner to receive compensation for the taking of wind energy
rights incidental to the exercise of eminent domain.

Unless otherwise agreed to by the wind energy developer and
the owner of the surface estate,

all easement interests acquired after April 1, 2011 for the
purpose of producing wind energy shall revert to the
owner of the surface estate if wind energy production has
ceased for a continuous period of ten (10) years or if the
generation of electricity by a turbine has not commenced
within twenty (20) years after the execution of a wind
energy agreement.

The act provides that a wind energy agreement or a notice or
memorandum of a wind energy agreement may be recorded with
the county clerk and recorder and provide a description of the land
subject to the agreement. 

WYOM ING LEGISLATURE PROVIDES FRAM EW ORK FOR

INJECTIONS TO ENHANCE M ICROBIAL CONVERSION OF

HYDROCARBON SUBSTRATES TO M ETHANE

SEA No. 34, passed by the Wyoming Legislature, authorizes
the Wyoming Oil and Gas Conservation Commission to issue orders
authorizing well and reservoir injections to enhance the microbial
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conversion of hydrocarbon substrates to methane gas. The injec-
tion may be done on a lease or spacing-unit basis, or under the
state’s secondary recovery unit scheme. The statute specifies ap-
plication requirements, including evidence that groundwater will
not be adversely affected. This act creates Wyo. Stat. Ann. § 30-
5-128, and amends Wyo. Stat. Ann. § 30-5-104(d) by adding
paragraph (ix).

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

UPDATE: SANDY POND ALLIANCE TO PROTECT CANADIAN

WATERS INC. V. ATTORNEY GENERAL OF CANADA

In June 2010, the Sandy Pond Alliance to Protect Canadian
Waters Inc. (Sandy Pond Alliance) launched a legal challenge
seeking to overturn sections 5 and 27.1 and Schedule 2 of the
Metal Mining Effluent Regulations (MMER). The Sandy Pond
Alliance is a coalition that includes the Council of Canadians,
Mining Watch, Nature Canada, the Newfoundland and Labrador
Natural History Society, Sierra Club Atlantic, and a number of
individuals. The MMER currently authorize “deposit of waste
rock or an effluent that contains any concentration of a deleteri-
ous substance” into a natural water body that is frequented by fish,
if the water body is listed as a tailings impoundment area on
Schedule 2 of the MMER. Metal Mining Effluent Regulations
(Fisheries Act), SOR/2002-222 (Can.). Schedule 2-authorized
deposits proceed in accordance with strict conditions, in specific
cases where a rigorous environmental assessment has determined
that this option is the most environmentally, technically, and
socioeconomically sound method for mine waste disposal. Adding
a natural water body frequented by fish to Schedule 2 requires
legislative amendment. Consultations are undertaken with stake-
holders as part of the overall process. Effluent from Schedule 2
tailings impoundment areas must comply with the requirements of
the MMER, which set limits on releases of substances such as
lead and arsenic and require regular acute toxicity testing. In ad-
dition, mining operators are required to develop a Fish Habitat
Compensation Plan to ensure there is no net loss of fish habitat as
a result of the approval of a tailings impoundment area.

The applicant, Sandy Pond Alliance, is seeking a declaration
that these MMER sections are of no force and effect because they
are contrary to the prohibitions against deposits of deleterious
substances into waters frequented by fish set out in section 36 of
the Fisheries Act and outside Cabinet’s regulation-making author-
ity under certain sections of that act. In the alternative, Sandy
Pond Alliance is seeking a declaration that Cabinet acted beyond
its jurisdiction or without jurisdiction in issuing the amendments
in October 2006 that created or amended these sections of the
MMER.

Recently, Vale Canada Ltd., the proponent of the Long
Harbour Processing Plant project that will use Sandy Pond as a
tailings impoundment area, obtained leave to intervene in a lim-
ited role, as set out in an Order of the Federal Court of Appeal on
April 8, 2011 (file A-93-11, decision 2011 FCA 129). The Mining

Association of British Columbia and Mining Association of Canada
have also obtained leave to intervene in a limited role, as set out
in 2011 FCA 129. Intervenor materials are due to be filed in
May 2011. Available at http://decisions.fca-caf.gc.ca/en/2011/
2011fca129/2011fca129.html.

2011  FEDERAL BUDGET PROPOSES TO EXTEND M INERAL

EXPLORATION INCENTIVE

The 2011 Federal budget (Budget 2011) proposed that the
15% Mineral Exploration Tax Credit (Tax Credit), known also as
the super flow-through share program, that was due to expire at
the end of March 2011, be extended for an additional year to
March 31, 2012. The Tax Credit provides an incentive to indi-
viduals who invest in flow-through shares issued to finance min-
eral exploration, helping companies to raise capital.

Budget 2011 was tabled in the House of Commons on
March 22, 2011, but was not adopted prior to the dissolution of
Parliament on March 26, 2011 and subsequent election. At press
time the newly formed Conservative majority government had not
yet introduced Budget 2011. Available at http://www.budget.gc.ca.

QUÉBEC’S “PLAN NORD”  BUDGET ANNOUNCED

Québec’s Plan Nord, to be officially launched shortly, pro-
vides for the development of Québec’s territory north of the 49th
parallel over a 25-year time horizon. Sustainable development is
an essential component of Plan Nord, and approximately 50% of
the territory will be excluded from all industrial activity under the
terms and conditions that are expected to be defined in the official
unveiling of Plan Nord. This aspect of the plan is of particular
concern to the mining industry.

In advance of the Plan Nord announcements, in April 2011,
the government of Québec announced significant budget measures
relating to Plan Nord that are of interest to the mining industry.
These include $1.193 billion in infrastructure investments over
five years, $500 million for equity participation in structuring
projects by Investissement Québec over that same period, and the
creation of the Fonds du Plan Nord, a specific fund dedicated ex-
clusively to the completion of Plan Nord. Approximately $480.1
million of the infrastructure funding will be applied to extend
Route 167 to Mont Otish and reconstruct Route 389 between Baie-
Comeau and Fermont. These access routes will support project
development in the area. Available at http://plannord.gouv.qc.ca.

NEW  ALBERTA M INE FINANCIAL SECURITY PROGRAM  IN

EFFECT APRIL 1, 2011

Alberta’s new Mine Financial Security Program (MFSP) took
effect on April 1, 2011. Under the new MFSP, all corporate enti-
ties holding approvals in respect of mines or plans under Alberta’s
Environmental Protection and Enhancement Act must have the
requisite financial resources available to carry out suspension,
abandonment, remediation, and surface reclamation work to the
standards established by the province and to maintain care and
custody of the land until a reclamation certificate has been issued.
All financial security for liability management will be adminis-
tered by Alberta Environment. Consistent failure to meet reclama-
tion objectives can result in government requiring a company to
provide full security.
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The MFSP takes an asset-to-liability approach to managing
financial risks. It recognizes that the resource value associated
with an approved project is an asset in terms of the cash flow
generated by its operations. The program requires a base amount
of security for each project that, among other things, would pro-
vide the funds necessary to safely secure the site and place the
project in a care and custody state. When a project has MFSP
assets at least three times larger than its MFSP liability, is 15
years or more from the end of its reserves, and is keeping current
with its reclamation plans, additional security above the base
amount is not required. When a project has MFSP assets less than
three times its MFSP liability, is nearing the end of the mine

productive life, or is not meeting its reclamation plans, additional
financial security is required.

The MFSP removes the grandfathering of old security rates
in the current legislation. Under this program, all mines will have
liability calculated on a full-cost basis. The program also includes
in the security calculation oil sands processing plants located on
mine sites. Finally, the MFSP clarifies the scope of the costs to be
included in the security calculation—security will be based on the
third-party costs to abandon, remediate, and reclaim the land.
Available at http://environment.alberta.ca/03388.html.

New Book: The Nevada Law of Water Rights
by Ross E. de Lipkau and Earl M. Hill

Coauthored by two of Nevada’s most experienced water lawyers, the Foundation’s new publication, The
Nevada Law of Water Rights, should be part of the library of every lawyer, landman, and executive
concerned with water rights or real property in Nevada. This 162-page book discusses practical aspects
of water rights practice in Nevada, including the authors’ experiences in working with the State Engineer
of Nevada, whose office oversees all applications and uses of water in the state.

Topics addressed include U.S policies affecting Nevada water law, interstate issues, adjudication of
water rights, groundwater and surface water, and geothermal resources. The Nevada Law of Water
Rights cites numerous authorities, including U.S. federal court decisions relevant to all western states
water lawyers, and includes references to water rights papers given in annual and special institutes of
the Rocky Mountain Mineral Law Foundation over the years. This hardbound book includes a brief,
informative history of the development of water rights law in Nevada, from pre-statehood to the present.

December 2010 / hardbound volume / 162 pages
Price: $155 ($125 to Foundation Members)
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

SUCCESS OF ONE LITIGANT IN A CONSOLIDATED CASE DOES

NOT AUTOM ATICALLY TRANSFER TO OTHER LITIGANTS FOR

PURPOSES OF AW ARDING COSTS AND EXPENSES UNDER

SMCRA

The Surface Mining Control and Reclamation Act of 1977

(SMCRA), 30 U.S.C. §§ 1201–1328, permits an administrative

law judge to award costs and expenses, including legal fees, to

any person who participates in any proceeding under SMCRA and

achieves some degree of success on the merits if such person

made a substantial contribution to a full and fair determination on

the issues. In 2008, Black Mesa Water Coalition (BMWC) was

one of 10 parties to file a request for review of the Office of Sur-

face Mining Reclamation and Enforcement’s (OSM) approval of

a coal mining permit application filed by Peabody Western Coal

Company (Peabody). Black Mesa Water Coalition v. Office of

Surface Mining Reclamation and Enforcement, 181 IBLA 205,

208, GFS(MIN) 12(2011). The requests for review were consoli-

dated into one action. Prior to the cutoff date, the various parties,

including BMWC, filed 19 motions for summary judgment or

dismissal. The administrative law judge ruled in favor of only one

petitioner, Kendall Nutumya, and vacated OSM’s permit decision
continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

C H A R L E S  A .  B R E E R

—  R E P O R T E R S  —

BLM  M UST ACT ON SUCCESSFUL LEASE BID W ITHIN 60

DAYS OF PAYM ENT

The petitioner oil and gas companies in Western Energy

Alliance v. Salazar, No. 10-cv-0226, 2011 WL 3737520 (D. Wyo.

June 29, 2011), argued that the Bureau of Land Management

(BLM) was required to issue oil and gas leases within 60 days

following payment by the successful lease bidder pursuant to a

provision in the Mineral Leasing Act (MLA) that “[l]eases shall

be issued within 60 days following payment by the successful

bidder. . . .” 30 U.S.C. § 226(b)(1)(A). The U.S. District Court for

the District of W yoming held that BLM has a duty to act on the

leases within 60 days of payment, and ordered the federal re-

spondents to take action on the withheld leases within 30 days of

the date of the order.

BLM frequently does not issue leases within the MLA’s 60-

day window when lease sales are protested. Western Energy

Alliance, 2011 WL 3737520, at *2. The court agreed with BLM

that a successful lease bidder is not automatically entitled to a

lease, because the agency retains discretion to issue the lease or

not. BLM cannot, however, fail to act indefinitely following the
continued on page 3
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S T E V E N  E .  M A R L I N

—  R E P O R T E R  —

EPA  AND FEDERAL LAND M ANAGEM ENT AGENCIES SIGN

M EM ORANDUM  OF UNDERSTANDING ADDRESSING AIR

QUALITY IM PACTS FROM  ONSHORE OIL AND GAS

OPERATIONS ON FEDERAL LANDS

On June 23, 2011, the U.S. Department of the Interior (on

behalf of the Bureau of Land Management, the Fish and Wildlife

Service, and the National Park Service), the Department of Agri-

culture (on behalf of the U.S. Forest Service) (collectively “land

management agencies”), and the Environmental Protection Agency

executed a Memorandum of Understanding (MOU) regarding

analyses and mitigation of air quality impacts related to onshore

oil and gas exploration and production operations approved on

federal public lands under the National Environmental Policy Act

of 1969 (NEPA), 42 U.S.C. §§ 4321–4347. The MOU is available

at http://www.epa.gov (search “memorandum of understanding

June 13, 2011”). The MOU applies to all NEPA reviews com-

menced after June 23, 2011, for onshore oil and gas projects, or

to any ongoing NEPA reviews of such projects for which draft

NEPA documents will not be issued for public review before

September 21, 2011. Among the MOU’s goals are reducing delay

and uncertainty for oil and gas companies proposing projects on

federal lands in the agency NEPA review and approval process.

MOU at 2-3.
continued on page 5
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on the basis of Nutumya’s National Environmental Policy Act

(NEPA) claims. Id. at 208-09. The judge then dismissed BMWC’s

motion as moot on the basis that because the permit decision had

been vacated, he could grant no further relief under the motion.

BMWC then sought recovery of its costs and expenses under

43 C.F.R. § 4.1294(b). The rule provides that costs and expenses

may be awarded to any person: “(b) . . . who initiates or partici-

pates in any proceeding under the Act, and who prevails in whole

or in part, achieving at least some degree of success on the merits,

upon a finding that such person made a substantial contribution to

a full and fair determination of the issues.” 43 C.F.R. § 4.1294(b).

Thus, to succeed under this rule, the party must demonstrate that

it is eligible for the award because it achieved “some degree of

success on the merits” and that it is entitled to an award because

it made a “substantial contribution” to the case. BMWC argued

that it was automatically eligible for the award because reversal

of OSM’s decision on NEPA grounds was the exact relief sought

by BMWC and Nutumya’s success therefore automatically trans-

ferred to BMWC. Black Mesa, 181 IBLA at 215. BMWC argued

that it deserved an award because BMWC’s counsel collaborated

with Nutumya’s legal team on the NEPA claims. In the alterna-

tive, BMWC argued that the judge had a duty to consider whether

denying the petition contravenes SMCRA policy to encourage

interested citizens to bring good faith actions to enforce SMCRA.

Id. at 216.

The Interior Board of Land Appeals (IBLA) determined that

BMWC was not eligible for an award of fees and costs because

the administrative law judge dismissed its motion as moot and

BMWC therefore did not experience any degree of success on the

merits. While the case was consolidated with Nutumya’s, case

consolidation generally affects only the procedure of the case. Id.

at 218-19. The IBLA then determined that BMWC was not en-

titled to an award of fees and costs because it did not make a

substantial contribution to the determination of the issues. Of the

1,065 hours BMWC counsel spent on the matter, it only spent

5.33 hours conferring with Nutumya’s counsel. Such action did

not establish any causal link between BMWC’s motion for sum-

mary judgment and the judge’s order. Id. at 219-20. 

THE M ERE EXISTENCE OF A CULTURALLY SENSITIVE SITE

W ITHIN A PROJECT AREA IS NOT A SUFFICIENT BASIS FOR

BLM  TO DENY A GEOTHERM AL LEASE APPLICATION

Earth Power Resources, Inc. (Earth Power) submitted a non-

competitive geothermal lease to the Bureau of Land Management

(BLM) covering land within the Sulphur Hot Springs area of

Ruby Valley, Nevada. Earth Power Resources, Inc., 181 IBLA

94, GFS(MISC) 9(2011). BLM then initiated consultation with

various tribes concerning impacts to cultural resources. Id. at 97.

BLM rejected the lease application because it identified Sulphur

Springs as culturally and spiritually significant to the Te-Moak

Tribe of the Western Shoshone. Id. at 98. Earth Power appealed

the decision. During the appeal process, BLM delayed the adju-

dication to conduct an ethnographic study and a programmatic

environmental impact statement for geothermal leasing. Id. at 99.
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BLM refused to release the ethnographic study to Earth Power. In

April 2010, BLM concluded that the results of the ethnographic

study confirmed that the area around Sulphur Springs is culturally

significant and eligible for the National Register. It denied the

lease application because all of the alternatives would cause direct

and indirect impacts to the site. Id. at 100. Earth Power appealed

the decision.

First, Earth Power appealed BLM’s decision to refuse release

of the ethnographic study. Under 43 C.F.R. § 4.31(d), a party may

request that information not be disclosed to another party in a

proceeding if disclosure is prohibited by law. BLM refused to

provide the study because it contained sensitive information about

the location and uses of special places, and personal information

about interviewees. Earth Power, 181 IBLA at 103. BLM argued

that the study was protected against disclosure under the National

Historic Preservation Act (NHPA), 16 U.S.C. §§ 470–470x-6, and

the Archaeological Resources Protection Act of 1979 (ARPA), 16

U.S.C. §§ 470aa–470mm. The ARPA and NHPA prohibit, under

certain circumstances, disclosure to the public of information

about the location, character, or ownership of the property if such

disclosure would cause harm to the site or impair its use. Earth

Power, 181 IBLA at 104.

The IBLA found that BLM had failed to show how disclosure

of any or all of the information to Earth Power would cause harm

to the property. Furthermore, BLM failed to follow the procedural

steps necessary for designating certain information as protected

from disclosure. Under section 304 of the NHPA, the BLM should

have consulted with the Secretary of the Interior prior to refusing

to disclose the information. The Secretary in turn should then

have consulted with the Advisory Council on Historic Preser-

vation, the Nevada State Historic Preservation Officer, and the

Tribe. Id. at 105-06. Thus, the IBLA determined that “BLM cannot

make a nondisclosure determination, cannot demonstrate that dis-

closure is prohibited by law, and cannot sustain a request under 43

C.F.R. § 4.31(d).” Id. at 106.

Second, Earth Power appealed BLM’s decision to deny the

lease application. Id. at 109. The decision to grant a lease appli-

cation is within the BLM’s discretion. The IBLA will uphold a

decision to deny leasing when the record shows that BLM per-

formed a reasoned analysis of the factors involved and when there

is no sufficient reason to disturb the decision. The IBLA found

that BLM failed to provide a sufficient basis for its determination.

While it referred to a 2002 environmental assessment and the

ethnographic study, BLM’s general references did not provide a

reasoned, well-supported decision. Furthermore, BLM cannot

simply cite the NHPA and rely on the fact of the existence of a

culturally sensitive as a basis for denial, without considering other

public interests. Noting that the NHPA is a procedural statute and

does not require absolute protection of cultural properties, IBLA

reasoned that BLM cannot merely select one public interest over

another, but must engage in an analysis that takes into account all

competing public interests. Id. at 110-11. In particular, IBLA

found BLM’s analysis wanting because it failed to consider the

importance of the public interest in renewable resources and

whether stipulations could have been imposed to protect the cul-

turally sensitive site. The IBLA remanded the decision back to

BLM for action consistent with its decision. Id. at 112-13.

F E D E R A L  —  O I L  &  G A S
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successful bid. Rather, the MLA requires the agency to act within

60 days of payment. Id. at *4:

In conclusion, the energy companies do not automati-

cally gain an entitlement to lease issuance based merely

on payments made under 30 U.S.C. § 226(b)(1)(A).

However, the energy companies are entitled to a final

decision on whether the lands are or are not to be leased

within sixty days of the dates the leases were paid for by

the top qualified competitive bidders under the Mineral

Leasing Act.

Western Energy Alliance, 2011 WL 3737520, at *7.

The court recognized that “its decision in this case runs

contrary to the reasoning in Impact Energy Resources, LLC v.

Salazar, 2010 WL 3489544 (D. Utah Sept. 1, 2010),” but con-

cluded that “reasonable minds differ and the Tenth Circuit at some

point will resolve the differences.” Western Energy Alliance, 2011

WL 3737520, at *7. The Impact decision was reported in Vol.

XXVII, No. 4 (2010) of this Newsletter.

TENTH CIRCUIT REJECTS CHALLENGE TO NORTHERN SAN

JUAN BASIN COALBED M ETHANE PROJECT

In San Juan Citizens Alliance v. Stiles, No. 10-1259, 2011

WL 2899603 (10th Cir. July 21, 2011), several environmental

organizations appealed the district court’s decision rejecting their

challenge to the U.S. Forest Service’s and Bureau of Land Man-

agement’s (collectively, Federal Defendants) approval of the

Northern San Juan Basin Coal Bed Methane Project located in

southern Colorado. The Federal Defendants’ decision authorized

five of 185 proposed federal coalbed methane wells, with the

remaining wells requiring additional agency action. Id. at *4.

Plaintiffs argued that the project violated the National Forest

Management Act (NFMA) because it was inconsistent with the

San Juan National Forest Plan’s protections for old-growth forest,

wildlife habitat, and riparian areas. Plaintiffs additionally chal-

lenged the project under the National Environmental Policy Act

(NEPA) because the environmental impact statement (1) failed to

analyze how mitigation measures would correct anticipated vio-

lations of various riparian area standards and (2) did not include

nearby Class I areas in the air quality and visibility cumulative

impacts analysis. Id. at *1.

NFMA claims. The Tenth Circuit held that plaintiffs’ NFMA

claims were not ripe and remanded those claims to the district
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court with instructions to vacate its judgment on those claims and

to dismiss them without prejudice. The court found that the old-

growth and wildlife habitat claims were not ripe because there

was no “causal connection” between site-specific well approvals

and alleged inconsistencies with the Forest Plan’s old-growth and

wildlife habitat provisions. Id. at *1, *6-10 (“[t]he Project ap-

proval does not cause the loss of a single old-growth ponderosa

pine”). Plaintiffs’ challenge to the consistency of the project with

the Forest Plan’s provisions for riparian areas did address specific

well approvals and an associated road, but those claims still failed

because the challenged wells and road were not actually in a ri-

parian area. Id. at *1, *10-13.

NEPA claims. The court rejected Plaintiffs’ NEPA claims on

the merits. First, the court found that the discussion of the ri-

parian-area mitigation measures in the EIS satisfied NEPA. “An

EIS assessing environmental consequences at the programmatic

stage of a multi-step development project can properly discuss

mitigation measures in general terms when the specifics of pos-

sible well locations are still uncertain, leaving for later a more

complete analysis of environmental consequences associated with

permitting a particular well site.” Id. at *2, *13-15. Second, the

court deferred to the scope of the Federal Defendants’ cumulative

impact air analysis given that it involved technical and scientific

judgments within their area of expertise. Federal Defendants were

not required to analyze more distant Class I areas and were en-

titled to rely on their own experts in the face of conflicting views.

Id. at *17.

TENTH CIRCUIT REJECTS TRIBE’S CHALLENGE TO STATE

TAXES

The Ute Mountain Ute Tribe (Ute Tribe) filed an action in the

U.S. District Court for the District of New Mexico challenging

five State of New Mexico (State) taxes imposed on non-Indian

lessees extracting oil and gas from the Ute Mountain Ute Reser-

vation (Ute Reservation) in New Mexico. Ute Mountain Ute Tribe

v. Homans, 775 F. Supp. 2d 1259 (D.N.M. 2009). The district

court had held that the five State taxes were preempted by federal

law and enjoined the State from further imposing the taxes on the

non-Indian lessees. In Ute Mountain Ute Tribe v. Rodriguez, No.

09-2276, 2011 WL 3134838 (10th Cir. July 27, 2011), the Tenth

Circuit reversed the district court and held the five State taxes

were not preempted by federal law, even when considered in light

of the purposes of the relevant legislation and the history of tribal

sovereignty in the field. 

The Ute Reservation is “both a treaty and a statutory reser-

vation, rather than an executive reservation established by execu-

tive order. . . . The portion of the Reservation located in New

Mexico is unallotted and uninhabited, and the only activities that

occur on that portion of the Reservation are grazing and the

extraction of mineral resources.” Id. at *1. The Ute Tribe imposes

two taxes on non-Indian operators extracting resources from the

Reservation: (1) a possessory interest tax, and (2) a severance tax.

In addition to the tribal taxes, the State imposes five taxes on oil

and gas operators working in the State, including the Ute Reser-

vation. Id. at *3.

The Tenth Circuit initially noted that the same five New

Mexico taxes at issue in this appeal were challenged and upheld

in the Supreme Court case Cotton Petroleum Corp. v. New Mexico,

490 U.S. 163 (1989). The Supreme Court “applied a flexible pre-

emption analysis unique to federal Indian law” that was first ar-

ticulated in White Mountain Apache Tribe v. Bracker, 448 U.S.

136 (1980), and further established in Ramah Navajo School

Board, Inc. v. Bureau of Revenue of New Mexico, 458 U.S. 832

(1982). Rodriguez, 2011 WL 3134838, at *4.

The Tenth Circuit concurred with the district court “that the

preemption analysis applied by the Supreme Court in Bracker,

Ramah, and Cotton Petroleum governs the outcome of this case.”

Id. at *9. Furthermore, the court found that the district court cor-

rectly “follow[ed] the sequence taken by the United States Su-

preme Court in Cotton Petroleum”: first, looking to the relevant

legislation, i.e., the Indian Mineral Leasing Act of 1938 (IMLA),

25 U.S.C. §§ 396a to 396g, and the Indian Mineral Development

Act of 1982 (IMDA), 25 U.S.C. §§ 2101 to 2108; second, “con-

sidering the ‘historical backdrop’ of relevant tribal sovereignty in

the area of oil and gas leasing on Indian land;” and third, “carry-

ing out what the district court termed ‘Bracker balancing,’ by

examining the relevant state, federal, and tribal interests and ‘taking

into account the three factual areas deemed important by the

Cotton Petroleum Court: the State’s involvement in the activity,

the economic burden of the tax, and the extent of federal and

tribal regulation.’ ” Rodriguez, 2011 WL 3134838, at *9 (quoting

Homans, 775 F. Supp. 2d at 1287).

In the present case, the leases and agreements entered into by

the Ute Tribe were executed under the IMLA and IMDA. The

Supreme Court, in Cotton Petroleum, determined that the IMLA

“neither expressly permits state taxation nor expressly precludes

it.” Cotton Petroleum, 490 U.S. at 177. As to the IMDA, the

Tenth Circuit agreed with the district court that there is no “clear

congressional intent to prohibit—or to authorize—the taxation

of agreements executed under that Act.” Rodriguez, 2011 WL

3134838, at *9.

With respect to the “historical backdrop” of relevant tribal

sovereignty in the field of oil and gas leasing, the court noted the

Ute Reservation is a treaty and statutory reservation. “Unlike

executive reservations—which had no history of tribal inde-

pendence from state taxation of [oil and gas] lessees, treaty and

statutory reservations were immune from state taxation from 1891

to 1924. . . .” Id. at *12 (quoting Cotton Petroleum, 490 U.S. at

182) (citations omitted). The Tenth Circuit held that

[a]lthough this history—which includes a shorter period

of immunity followed by a much longer period of ex-

posure to taxation—is relevant and should be taken into

consideration . . . we do not find that this “backdrop”

weighs heavily in favor of a finding of preemption, par-

ticularly when viewed in conjunction with the remainder

of our analysis.

Id. at *12.

Lastly, the Tenth Circuit considered the state, federal, and

tribal interests at stake. The Court found that “under the federal

regulatory scheme . . . the State still plays a supporting regulatory

role in that the BLM often adopts the State’s well-spacing and

setback standards and other [conservation commission] deci-

sions. . . .” Id. at *13. As to the economic burden of the tax on the

Ute Tribe, the court noted that “the five state taxes are paid by the

non-Indian operators and, as in Cotton Petroleum, those costs are
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not passed directly on to the Tribe. . . .” Id. at *14. Furthermore,

the “indirect economic burdens on the Tribe’s ability to increase

its own taxes and attract new leases are akin to the indirect

burdens that the Supreme Court dismissed in Cotton Petroleum.”

Id. at *15. As to the State’s interest in imposing the taxes, the

Court concluded that the “ ‘substantial service’ provided by the

State—which ‘substantially’ contributes to the economic value of

the resources extracted—serves as a legitimate and important

justification for the imposition of the State’s taxes.” Id. at *17.

The court rejected the district court’s holding that off-reservation

services could not be considered. In this specific situation, when

the burden of the tax falls on the non-Indian lessees and the off-

reservation infrastructure substantially benefits the on-reservation

activity, the Court held that “it is appropriate to consider the off-

reservation infrastructure as part of the equation.” Id. at *19.

E N V I R O N M E N T A L

continued from page 1

The MOU creates a framework under which EPA and the

land management agencies will coordinate the evaluation and

mitigation of adverse impacts on air quality and air quality related

values (AQRVs) under federal NEPA decisions concerning ap-

proved oil and gas planning, leasing, exploration, development,

and production activities on federal lands. AQRVs are resources

that may be affected by changes in air quality, such as visibility,

scenery, or cultural, physical, biological, ecological, or recreation-

al resources on public lands. The MOU also establishes procedures

that guide the agencies’ collaboration in performing the required

NEPA analyses and preparing the necessary NEPA documen-

tation of impacts by proposed oil and gas activities related to

National Ambient Air Quality Standards (NAAQS) and AQRVs

in Class I Areas or sensitive Class II Areas. As defined in the

Clean Air Act (CAA), 42 U.S.C. §§ 7401–7671q, Class I Areas

include national parks, wilderness areas and memorial parks over

certain acreage, and international parks. 42 U.S.C. § 7472(a). For

purposes of the MOU, “sensitive Class II Areas” are those areas

identified on a case-by-case basis by the agencies participating in

the MOU. MOU at 3-5.

The regulatory and/or land management authority and re-

sponsibilities of each participating agency are preserved under the

MOU. EPA remains responsible for reviewing and commenting

on NEPA documents, and administering air quality regulatory

programs governed by the CAA. The land management agencies,

in turn, have authority under several federal statutes, including,

but not limited to, the CAA, the Federal Land Policy and Man-

agement Act of 1976, 43 U.S.C. §§ 1701–1782, and the National

Forest Management Act of 1976, 16 U.S.C. §§ 1600–1614, to

consider and address impacts to air quality and AQRVs in the

management of public lands and resources under their jurisdic-

tion. In addition, each agency must comply with NEPA, and its

own promulgated NEPA regulations and procedures, by eval-

uating the environmental impacts of proposed major federal ac-

tions that significantly affect the quality of the human environ-

ment. 42 U.S.C. § 4332(C). Where major federal actions may

impact lands under the control of more than one agency, a “Lead

Agency” will prepare or take primary responsibility in preparing

the NEPA documentation, including the Environmental Impact

Statement (EIS). 40 C.F.R. § 1508.16.

With respect to evaluation of impacts of the proposed federal

oil and gas decision on air quality and air quality related values,

the MOU sets forth procedures that the Lead Agency must follow

to ensure that Environment Assessments and EIS’s meet the min-

imum NEPA review and documentation requirements. For example,

the Lead Agency must convene a technical work group composed

of staff from the affected agencies to advise on the air quality

analyses, and complete such analyses prior to federal oil and gas

planning, leasing, and field development decisions. In addition,

early in the NEPA review process, the Lead Agency must identify

the reasonably foreseeable number of oil or gas wells that could

be drilled as part of the proposed project, and prepare an Emis-

sions Inventory of criteria pollutants (i.e., ozone, carbon mon-

oxide, nitrogen oxides, sulfur oxides, particulate matter, and sul-

fur), and volatile organic compounds (an ozone precursor). MOU

at 8-10. 

When a proposed oil and gas project may cause a “Substan-

tial Increase in Emissions” or materially contribute to potential

adverse cumulative air quality impacts under NEPA, and the

project is expected to be located in proximity to Class I or sen-

sitive Class II Areas, non-attainment or maintenance areas, or

areas expected to exceed the NAAQS or Prevention of Significant

Deterioration increment (i.e., the maximum allowable increases in

ambient pollution concentrations allowed over baseline concentra-

tions established under the CAA), the Lead Agency must conduct

modeling to assess the impacts of emissions on air quality and

AQRVs. The MOU also imposes additional specific procedural

requirements applicable to each particular land management agen-

cy that serves as the Lead Agency. Finally, under the MOU, EPA

must find the Lead Agency’s air quality or AQRVs analyses ade-

quate if it determines that the MOU’s procedures were properly

followed for the EIS. EPA, however, is free to find the EIS

analysis of proposed mitigation, control measures, and design

features to address air quality impacts insufficient. MOU at 10-12.

The MOU also establishes procedures for mitigation and

reduction of emissions from the proposed oil and gas projects

on federal lands. Accordingly, the Lead Agency, in collaboration

with the other participating agencies, will identify, evaluate, deter-

mine, and ensure the implementation of “reasonable” mitigation,

control measures, and design features that eliminate or reduce

adverse impacts to air quality or AQRVs on all affected lands,

including other agencies’ lands. Such measures and features could

include best management practices, control technologies, and the

pace of development, which then can be implemented through

mineral lease stipulations and conditions of approval, notices to

lessees, and permit terms and conditions. The MOU also requires

the Lead Agency to implement additional mitigation and control

measures and design features if deemed necessary, and to consider

adopting a monitoring and enforcement program to verify the

effectiveness of mitigation and control measures and design

features. MOU at 12-13.

While the MOU seeks to improve multi-agency coordination

and transparency, streamline NEPA reviews and decisionmaking,

and promote cost effectiveness, uncertainty remains inherent in

the review and approval process. For instance, whether air quality

impact modeling for a particular proposed project is necessary is
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determined on a case-by-case basis. Similarly, identifying and

ensuring implementation of “reasonable” mitigation and emissions

reduction measures and design features rests on the Lead Agency’s

discretion. Thus, while the MOU may reduce some duplication in

NEPA reviews of air quality impacts from oil and gas projects,

operators still will encounter significant uncertainty and delay

resulting from the broad administrative discretion afforded under

the MOU and from the lengthy NEPA process itself that the MOU

cannot alter.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

K A T H L E E N  C .  S C H R O D E R

—  R E P O R T E R S  —

DEPARTM ENT OF THE INTERIOR ENTERS INTO SIGNIFICANT

SETTLEM ENTS REGARDING THE ENDANGERED SPECIES ACT

Over the past several months the U.S. Fish and Wildlife Ser-

vice (the Service) entered into two separate and significant set-

tlement agreements regarding listing priorities and timelines for

hundreds of species under the Endangered Species Act (ESA),

16 U.S.C. §§ 1531–1544. Both settlements were filed in multi-

district litigation consolidated in the U.S. District Court for the

District of Columbia regarding the Service’s inability to comply

with specific deadlines imposed under the ESA to respond to

petitions to list various species. For years, the Service did not

have sufficient funding to respond to the numerous petitions filed

each year by third-party interest groups. Both settlement agree-

ments can be found at http://www.fws.gov/endangered/improving_

ESA/listing_workplan.html.

The first stipulated settlement agreement was entered into on

May 10, 2011, between the Service and WildEarth Guardians. It

was intended to resolve multiple lawsuits brought by WildEarth

Guardians alleging the Service failed to comply with the timelines

and procedures required under the ESA in response to petitions to

list species under the ESA. In the settlement, the Service com-

mitted to publish proposals to list or not-warranted findings for

251 candidate species currently identified on a Candidate Notice

of Review (CNOR) by September 30, 2016. Under the settlement

agreement, the Service must meet the following milestones for

publishing proposals to list or not-warranted findings: at least

130 species by September 30, 2013; at least 160 species by

September 30, 2014; at least 200 species by September 30, 2015.

The Service also set individual deadlines to publish initial petition

findings in critical habitat destinations for hundreds of other

species in 2011 and 2012. Some, but not all, of these species are

among the 251 candidate species identified on the CNOR list. In

exchange, WildEarth Guardians committed to move to dismiss all

of its pending lawsuits against the Service. The other plaintiffs in

these cases, however, are allowed to continue these cases against

the Service on an individual basis. Further, WildEarth Guardians

committed not to bring new lawsuits to enforce the Service’s

statutory deadlines to make findings on species or to challenge

warranted-but-precluded findings until March 31, 2017, except

with respect to four petitions currently pending with the Service.

Additionally, WildEarth Guardians committed not to file more

than 10 petitions per year until September 30, 2016. See http://

www.wildearthguardians.org (Endangered Species Act Listing).

The WildEarth Guardian settlement was originally opposed

by the Center for Biological Diversity (CBD). CBD, however,

entered its own settlement with the Service on July 12, 2011. In

the second settlement agreement, CBD agreed not to challenge

the WildEarth Guardian settlement thus leaving the WildEarth

Guardian settlement intact. The Service committed to a specific

time table to make 90-day and 12-month findings in listing deci-

sions between 2011 and 2017 similar to the WildEarth Guardians

settlement. The CBD settlement, however, affects fewer listing

decisions. Under the CBD agreement, CBD did not agree not to

file petitions to list or not to challenge listing determinations.

Rather, the Service’s deadline to reach decisions on certain iden-

tified species is extended to 2016 if: CBD files one “deadline” suit

before September 30, 2011, requiring the Service to reach a deter-

mination by a particular date or to challenge the warranted-but-

precluded finding; or CBD obtains a court order or stipulated

settlement requiring the Service make additional findings, list de-

termination, or critical habitat determinations before September 30,

2011; or CBD files a “deadline” suit or challenge of a warranted-

but-precluded finding for more than 10 species between October 1,

2012, and September 30, 2016; or between October 1, 2012, and

September 30, 2016, CBD obtains a total of more than three court

orders for stipulated settlement requiring the Service to make

additional findings, listing determinations, or critical habitat des-

ignations before April 1, 2017. Of particular note is the fact that

the settlement agreement assumes the Service has sufficient bud-

getary resources to fulfill these timelines each year. CBD addi-

tionally agrees to use its “best efforts” to obtain the agreement of

co-plaintiff in various ESA cases to dismiss the pending lawsuits.

See http://www.biologicaldiversity.org.

To date, Judge Emmet G. Sullivan has not entered an order

approving either settlement. On June 27, 2011, a new party, Safari

Club International, moved to intervene in the multi-district litiga-

tion for the purpose of preventing the court from approving the

settlement agreement. Safari Club International argues, among

other things, that the settlement agreements, if entered, will upset

and modify timelines for addressing listing petitions and priorities

of its members. See http://www.scifirstforhunters.org. WildEarth

Guardians has opposed the motion to intervene and no deadlines

are currently set with the court for a final determination. This in-

formation is available on the Endangered Species & Wetlands Re-

port website, http://www.eswr.com/?s=safari+club+international.
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A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

U.S. DISTRICT COURT RENDERS DECISION ON CHALLENGE

TO FEDERAL OFFSHORE LEASING IN THE GULF OF M EXICO

In the case of Defenders of Wildlife v. Bureau of Ocean Energy

Management, Regulation, and Enforcement, No. 10-0254-WS-C,

2011 WL 2013977 (S.D. Ala. May 23, 2011), an environmental

organization challenged the granting of offshore leases in the Gulf

of Mexico following the April 20, 2010, Deepwater Horizon oil

spill. The complaint named as defendants the Bureau of Ocean

Energy Management, Regulation, and Enforcement (BOEMRE);

the U.S. Department of the Interior; and Secretary of the Interior

Ken Salazar. The American Petroleum Institute, the Independent

Petroleum Association of America, the U.S. Oil and Gas Associa-

tion, the International Association of Drilling Contractors, and

Chevron U.S.A., Inc. intervened.

Defenders of Wildlife contended that BOEMRE continued to

accept bids for more than 200 new deepwater offshore leases after

the Deep Horizon incident, without preparing a Supplemental

Environmental Impact Statement, without reinitiating consultation

under the Endangered Species Act (ESA), 16 U.S.C. §§ 1531-

1544, and without ensuring that its actions would not jeopardize

the survival of endangered and threatened species. Basically, the

Defenders of Wildlife argued that, by continuing to accept lease

bids, the federal defendants failed to adequately consider new

information gleaned from the Deepwater Horizon oil spill in ad-

ministering the oil and gas leasing program in the Gulf of Mexico,

thereby violating the National Environmental Policy Act of 1969

(NEPA), 42 U.S.C. §§ 4321-4347, the ESA, and the Adminis-

trative Procedure Act (APA), 5 U.S.C. §§ 551-559.

The federal defendants and all the interveners filed motions

to dismiss the complaint. Further, the interveners objected to the

venue, claiming that none of the events giving rise to the action

occurred in the Southern District of Alabama.

The court denied the motions in part and granted them in

part. The defendants claimed that the action was moot because the

federal defendants were working on a supplemental environmental

impact statement that addressed facts learned from the Deepwater

Horizon event. The court held that the claims were ripe and were

not moot with respect to Lease Sale 213, but were moot as to all

other claims in Claim One of the amended complaint. 2011 WL

2013977, at *5. The court dismissed Claim Three as moot; it

alleged that the federal defendants had violated the ESA and the

APA by failing to consult with the National Marine Fisheries

Service (NMFS) and the U.S. Fish and Wildlife Service (FWS).

Id. at *7. The federal defendants proffered correspondence to the

NMFS and FWS requesting re-consultation after the Deepwater

Horizon event. The court held “plaintiff has already gotten exactly

what it asked for vis a vis this cause of action.” Id. 

The court allowed the action to go forward solely as to “ac-

tions that have already happened or are ongoing, not for agency

actions that may or may not occur at some point in the future (e.g.,

claims concerning future lease sales that have not yet been

approved based on environmental analysis that has not yet been

performed/completed).” Id. at *16.

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

COURT REJECTS ARGUM ENT THAT NONPARTICIPATING

ROYALTY INTEREST BURDENING M INERAL OW NERS’

INTEREST W AS LIM ITED TO TERM  OF THEN-EXISTING OIL

AND GAS LEASE

Burgess v. Lewis, No. CA 10-1272, 2011 WL 1795523 (Ark.

Ct. App. May 11, 2011) (unreported), was a suit brought by the

mineral owners against the successors in interest of their prede-

cessors’ grantor, who reserved a nonparticipating royalty interest

in a 1921 deed with the following language: “hereby retain One

Half interest in any and all royalties that may at any time derive

from this land, in any way, from oil, gas, or mineral. This land

was leased on the First day of August, 1921 for Mineral, Oil &

Gas.” Burgess contended that the nonparticipating royalty interest

was limited to the enumerated 1921 lease, and thus had expired.

2011 WL 1795523, at *2.

The Arkansas Court of Appeals held otherwise, affirming the

trial court’s determination that the reference to the 1921 lease was

designed merely to protect the grantor from breach of the deed’s

general warranty of title and did not limit the reservation clause.

Id.

COURT DISM ISSES LESSOR’S CLAIM  THAT OIL AND GAS

LEASES ARE VOID DUE TO LANDM AN’S ALLEGED

UNLICENSED PRACTICE OF LAW

Vanoven v. Chesapeake Energy Corp., No. 4:10CV0158

BSM, 2011 WL 1042251 (E.D. Ark., Mar. 22, 2011) is an ongoing

putative class action lawsuit, primarily concerning claims that

certain postproduction costs have been improperly deducted from

royalties paid to the putative class. However, the multiple-count

complaint alleged other claims in addition to the principal ones.

Among those was the contention that Chesapeake’s lease broker

was liable to the putative class because the oil and gas leases at

issue were prepared by landmen who were not licensed attorneys

and who, thus, allegedly violated Arkansas Supreme Court rules

forbidding the unauthorized practice of law. Id. at *1.

The district judge granted summary judgment dismissing that

count of the complaint. The court noted that there was uncertainty

whether the landmen’s actions constituted law practice. It then

declined to decide that question, holding, instead, that the com-

plaint advanced no theory on how the putative class was damaged

by the landmen’s actions. Id. at *4 & *5.



page 8 MINERAL LAW NEWSLETTER

C A L I F O R N I A  —  M I N I N G

G .  B R A I D E N  C H A D W I C K

C H R I S  L .  P O W E L L

—  R E P O R T E R S  —

NOTICE OF M INING OPERATION DISCLOSURE LEGISLATION

AW AITS GOVERNOR’S SIGNATURE

Under existing law, a seller of real property is required to

disclose the existence of certain nearby natural hazards and

conditions to prospective buyers. Cal. Civ. Code § 1103(c). A

seller is protected, however, from liability associated with a non-

disclosure action if the seller relies on an expert report prepared

in accordance with Cal. Civ. Code § 1103.4.

California Senate Bill 110 (SB 110), amends Cal. Civ. Code

§ 1103.4 to require all expert natural hazard reports, prepared

pursuant to that section, to include a Notice of Mining Operations

when a residential “property is located within one mile of a mine

operation.” SB 110, § 1. This notice, in turn, would ensure that

new property purchasers were informed of any adjacent industrial

uses or activities before completing a transaction.

As originally introduced on January 14, 2011, SB 110 would

have limited mining operators’ exposure to nuisance lawsuits.

Specifically, the bill would have protected mining activities in

operation for more than three years from nuisance liability if the

activity were conducted according to “proper and accepted” com-

mercial practices and if the activity was not considered a nuisance

at the time it began. However, on May 2, 2011, the California

Senate Judiciary Committee amended SB 110 to address the issue

through the above-mentioned expert report disclosure rather than

by a limitation on nuisance lawsuits.

On July 11, 2011, the California Assembly unanimously

voted in favor of SB 110, and on August 15, 2011, the bill passed

the Senate. It was presented to Governor Brown for signature on

August 22.

ATTORNEY’S FEES AW ARDED FOR ADM INISTRATIVE

HEARINGS IN CEQA  LAW SUIT

In Edna Valley Watch v. San Luis Obispo County, No.

B223653, 2011 WL 3278581 (Cal. Ct. App. Aug. 2, 2011), the

California Court of Appeal for the Second District ruled that a

petitioner in an action where attorney’s fees can be awarded under

Cal. Code of Civ. Proc. (CCP) § 1021.5 (e.g., an alleged violation

of the California Environmental Quality Act (CEQA)), may re-

cover attorney’s fees for administrative proceedings as well as the

actual litigation. In this case, the petitioner, Edna Valley Watch

(Edna), sued San Luis Obispo County for approving an 11,000

square-foot church complex proposed by the Unitarian Univer-

salist Fellowship of San Luis Obispo County based on alleged

CEQA violations. Edna Valley Watch, 2011 WL 3278581, at *1.

In response to Edna’s lawsuit, six days later the church informed

Edna that it had abandoned its efforts to obtain County approval

of the complex. Id.

Edna then filed a motion for attorney’s fees requesting

$35,045.50, including $19,329.50 for the administrative appeal to

the County Board of Supervisors, $8,041 for “litigation,” and

$7,674.50 for the fee motion. Id. The trial court held that Edna’s

fees for litigation were appropriate, but that fees should be re-

duced to $2,625 for the litigation and $895 for the fee motion. Id.

at *2. However, the trial court found that fees for the adminis-

trative proceedings could not be awarded since they were not in

connection with an “action” as defined under CCP § 1021.5. 2011

WL 3278581, at *2.

Edna appealed the trial court’s ruling contending that an

“action” as defined under CCP § 1021.5 properly includes at-

torney’s fees for administrative proceedings. 2011 WL 3278581,

at *3-*5. In agreeing with Edna and reversing the trial court’s

decision, the appellate court held that attorney’s fees connected

with administrative hearings such as County Board of Super-

visor’s hearings should be awarded under CCP § 1021.5 because

participation in those hearings is necessary to properly exhaust all

administrative remedies. 2011 WL 3278581, at *3-*5. The court’s

holding could significantly increase the cost of CEQA litigation

since attorney’s fees connected with the lengthy administrative

approval process can now be awarded in a motion for attorney’s

fees. 

C A L I F O R N I A  —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

BENEFICIAL AND PRODUCTIVE USE OF EM ISSION REDUCTION

CREDITS LEADS TO TAX APPRAISAL AT FULL VALUE

In Elk Hills Power, LLC. v. Board of Equalization, 195 Cal.

App. 4th 285 (2011), power plant owner-operator Elk Hills

brought an action claiming entitlement to a refund of its property

taxes. Elk Hills based its demand on Cal. Rev. & Tax Code

§ 110(e), which provides, “for purposes of determining the ‘full

cash value’ or ‘fair market value’ of any taxable property. . . .

[t]he value of intangible assets and rights relating to the going

concern value of a business using taxable property shall not en-

hance or be reflected in the value of the taxable property.” 195

Cal. App. at 291-92. According to Elk Hills, the Board of Equal-

ization improperly characterized the power plant as a going

concern, allowing it to reflect the value of Elk Hills’ emission

reduction credits (ERCs) in the overall valuation of the power

plant. Id.

The court of appeals found that although intangible assets are

exempt from taxation, the California tax code authorizes the con-

sideration of intangible assets or rights necessary to put taxable

property to beneficial or productive use. Id. at 292. The court held

that the value of the ERCs was properly considered because the

ERCs were necessary to the ongoing productive use of the power

plant facility. Id. at 312. Furthermore, the court held that the

ERCs were properly appraised at their full value when put to

beneficial and productive use. Id. at 313. This holding may in-

crease the value for property tax purposes of oilfield facilities that

require the use of ERCs.
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DISTRICT COURT DENIES DEFENDANT’S M OTION FOR

SUM M ARY JUDGM ENT BASED ON STATUTE OF LIM ITATIONS

In California v. Kinder Morgan Energy Partners, No. 07-

1883, 2011 WL 2532399 (S.D. Cal. June 24, 2011), the Southern

District of California denied defendant’s motion for partial sum-

mary judgment and allowed environmental damage claims to

proceed. Since 1992, the California Regional Water Quality and

Control Board oversaw Kinder Morgan’s investigation and reme-

diation of groundwater and soil contamination of San Diego city

property located next to a Kinder Morgan terminal. Id. at *1. In

2007, the city sued Kinder Morgan for several causes of action for

environmental damage arising from the contamination. Id. Kinder

Morgan moved for partial summary judgment on the city’s negli-

gence claim, asserting that harm to the city was complete prior to

the 2004 statute of limitations cutoff date and that the city knew

the property at issue was contaminated well before the cutoff date.

Id. at *6. Kinder Morgan also asserted that the city could not rely

upon damages caused after the cutoff date without evidence of

separate and distinct harm. Id. at *3.

The court found that discovery had not proceeded far enough

to resolve all outstanding issues of material facts related to sep-

arate and distinct harm suffered after the cutoff date. Id. at *4.

The court felt that Kinder Morgan did not distinguish between the

city’s ability to show that it had suffered harm  after the cutoff date

and its ability to show that it had suffered damages after the cutoff

date. Id. at *5. In the court’s view, the city’s evidence of harm tied

to contamination following the cutoff date was sufficient under

California law to bring the claim within the statute of limitations.

Id. The court also found that each alleged release of petroleum

after the cutoff date had the potential to contaminate the ground-

water and soil and thereby cause appreciable injury to the city,

making the city’s knowledge of the contamination prior to the

cutoff date insufficient to bring about summary judgment in favor

of Kinder Morgan. Id. at *6.

This case is a reminder that, with respect to a tract of land

with known hydrocarbon contamination, each individual release

of hydrocarbons can give rise to a distinct negligence cause of

action that, as to such release, starts a new limitations period.

LEGISLATURE CONSIDERS INCREASING OIL SPILL

PREVENTION AND ADM INISTRATION FUND FEE

Assembly Bill 1112, currently pending in the California Leg-

islature, would increase the Oil Spill Prevention and Adminis-

tration Fund fee from $0.05 per barrel to an amount not to exceed

$0.0675 per barrel. A.B. 1112, § 3, 2011-2012 Reg. Sess. (Cal.

2011). The amendment would also require the Office of Spill

Prevention and Response to increase its monitoring and inspec-

tions of operations involving the transfer of oil between vessels

and requires the State Lands Commission to provide statutory

recommendations to the Legislature regarding the prevention of

harm during offshore oil drilling. Id. § 5. See http://www.leginfo.

ca.gov.

LEGISLATURE CONSIDERS NEW  REPORTING REQUIREM ENTS

ON PERSONS CARRYING OUT HYDRAULIC FRACTURING

The pending amendment to California Assembly Bill 591

would require persons carrying out hydraulic fracturing on behalf

of an owner or operator to provide to that owner or operator the

amount and disposition of water and hydraulic fracturing fluid

recovered from each well prior to the reporting of the water

produced. A.B. 591, 2011-2012 Reg. Sess. (Cal. 2011). The pur-

pose of the new requirement is to require the operator to keep a

complete list of chemical constituents of frac fluids and to “ac-

curately and completely [maintain] the well’s log, history, and

core record, and [to ensure] compliance with the disclosure re-

quirements. . . .” Id. § 3. The amendment also defines “hydraulic

fracturing” as “a technique used in preparing a well that typically

involves the pressurized injection of water and a mix of chem-

icals, compounds, and materials into an underground geologic

formation in order to fracture the formation, thereby causing or

enhancing, for the purposes of this division, the production of oil

or gas from a well.” Id. § 2. The Supervisor of the Division of Oil,

Gas, and Geothermal Resources is required to prepare a report in

2013 and annually thereafter as to “hydraulic fracturing in the

exploration and production of oil and gas resources in California.”

Id. § 5. See http://www.leginfo.ca.gov.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

“COM PLETION”  M EANS CAPABLE OR READY TO PRODUCE

GAS UNDER COM M ON TRADE USAGE

In Bledsoe Land Co. LLLP v. Forest Oil Corp., No.

09CA2807, 2011 WL 2474407 (Colo. Ct. App., June 23, 2011),

reh’g denied July 21, 2011, the Colorado Court of Appeals

reversed the district court decision. The district court had found

that Forest Oil Corporation and Omnimex Petroleum Inc. (col-

lectively Forest Oil) were obligated by an oil and gas lease to

continuously prosecute drilling or reworking operations and also

to drill a new well every 180 days. Id. at *3.The trial court found

“completion” as used in the oil and gas lease was ambiguous and

that extrinsic evidence at trial established that a well would be

completed when it “had been drilled, logged, and either cased or

abandoned.” Id. These findings meant the lease would have ter-

minated as to unproductive acreage, based on the trial court’s in-

terpretation. The court of appeals found the well was not com-

pleted until it was hydraulically fractured, so the next well had

been commenced within the 180 days required in the lease. Id .

at *7.

The oil and gas lease in question had been negotiated by the

landowners who, the court of appeals noted, were not neophytes

in dealing with real property issues and oil and gas leases. The

lease includes an Exhibit A that modified the habendum clause as

follows:

Notwithstanding the provisions of this lease to the con-

trary, this lease shall terminate at the end of the primary

term or any extension thereof as to all of the leased land

except those lands within any Governmental Section in

which is located a well producing or capable of pro-

ducing oil and/or gas or on which lessee is engaged in

drilling or reworking operations. This lease shall not

terminate so long as drilling or reworking operations are

being continuously prosecuted if not more than 180 days
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shall lapse between the completion or abandonment of

one well and the beginning of operations for the drilling

of another well.

Id. at *1 (quoting Exhibit A).

Forest Oil began drilling Bledsoe Well #10-6-5-44 on July 17,

2007. Two days later, Forest Oil reached the target depth of the

well, cased the well, and released the drilling rig. The well was

perforated on August 1, 2007 and hydraulically fractured eight

days later. The next well, Bledsoe #8-3-5-45, was commenced on

February 1, 2008, beyond 180 days from the date at which Well

#10-6-5-44 was cased and the drilling rig released, but within 180

days from the date Well #10-6-5-44 was fractured. Id. at *2.

The Bledsoes took the position that Well #10-6-5-44 was

completed on July 19, 2007, the day the drilling rig was released.

Forest Oil responded that the well was not complete until it had

been hydraulically fractured on August 9, 2007, and, therefore

only 176 days had passed between completion of Well #10-6-5-44

and commencement of Well #8-3-5-45. Id.

The trial court found the term “completion” in the lease to

be ambiguous. The court of appeals disagreed, finding that the

term is not open to more than one reasonable interpretation and

therefore is not ambiguous. The appellate court notes “[w]hen

parties are engaged in a trade or technical field, ‘[u]nless a

different intention is manifested . . . technical terms and words of

art are given their technical meaning when used in a transaction

within their technical field.’ Restatement (Second) of Contracts

§ 202(3)(b)1981.” 2011 WL 2474407, at *4. The court also cites

David E. Pierce, “Defining the Role of Industry Custom and

Usage in Oil & Gas Litigation,” 57 S.M.U. L. Rev. 387, 402

(2004). 2011 WL 2474407, at *4.

The court of appeals cited Cheyenne Mountain School Dis-

trict No. 12 v. Thompson, 861 P.2d 711 (Colo. 1993), which

found that in determining whether a term is ambiguous the court

looks to the language of the contract itself and extrinsic evidence

such as trade usage. 2011 WL 2474407, at *4. The court notes “it

is undisputed from the testimony at trial that the trade usage of the

term ‘completion’ in a Producers-88 oil and gas lease is ‘capable

or ready to produce gas.’ ” Id. at *5. Robert Bledsoe testified at

trial that he thought the form had been changed to define com-

pletion differently, but the court found there was no such language

in the lease. Thus, Bledsoe’s testimony that there had been an

agreement to change the meaning of the term “completion” is

extrinsic parol evidence which is contrary to an express term of

the contract and barred from consideration. Id. at *6 & *7.

Another issue addressed on appeal was whether the district

court incorrectly interpreted the term “continuously prosecuted”

to mean “continuous, uninterrupted and nonstop.” The court of

appeals found this was an incorrect conclusion, noting that any

such interpretation would be inconsistent with the 180-day provi-

sion in Exhibit A to the lease. Id. at *9.

CERTIORARI GRANTED ON ISSUE REGARDING CLASS

CERTIFICATION IN WELD COUNTY ROYALTY CASE

In Vol. XXVII, No. 2 (2010) of this Newsletter, we reported

on Patterson v. BP America Production Co., 240 P.3d 456 (Colo.

Ct. App. 2010). The Colorado Supreme Court has granted cer-

tiorari on the issue of whether the court of appeals erred in af-

firming the trial court’s certification of a class. 2010 WL 2991513

(Colo. Aug. 2, 2010).

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

—  R E P O R T E R  —

COAL SEAM  NATURAL GAS UNIT ORDER AFFIRM ED;

DISSENT ADVISES “LANDOW NERS BEW ARE”

In Six C Properties, LLC v. Welsh, No. 2010 CA 1913, 2011

WL 2076518 (La. Ct. App. May 26, 2011), the court of appeal

affirmed a district court order upholding an Office of Conserva-

tion order creating a coal seam natural gas (CSNG) unit in the

Middle and Lower Wilcox Coal Seam Zone of the East Bayou

Castor Field in LaSalle Parish. La. Rev. Stat. § 30:5.2, enacted in

2004, provides the Commissioner of Conservation (Commission-

er) with authority to establish CSNG units. Radius Operating,

LLC (Radius) applied for the unit order and presented evidence

in support of the proposed unit at a public hearing on November 17,

2009, conducted by the Commissioner. Id. at *1. Six C Properties,

LLC (Six C), the surface owner of a substantial portion of the

proposed unit, appeared at the hearing in opposition to the unit.

Id. Over Six C’s objection, the Commissioner issued an order

creating the CSNG unit and designating Radius as the operator.

Id.

Six C sought judicial review of the CSNG unit order. Id.

After review of the agency record, the district court upheld the

order. On appeal, Six C argued that the Commissioner abused his

discretion because (1) the record evidence showed that the CSNG

unit was not economically feasible as required by La. Rev. Stat.

§ 30:5.2, (2) the Commissioner failed to restrict the number of

wells or impose spacing between the wells, and (3) the record

evidence failed to establish limits of the CSNG producing area.

Id. at *2.

Turning to the first assignment of error—that the unit was not

economically feasible—the court of appeal reviewed the testi-

mony of Radius’ president, a petroleum engineer, Salar Nabavian.

Id. at *3. Nabavian projected income for the unit based upon a

reservoir study and information from another CSNG unit in the

area. Id. Six C argued that Nabavian’s projections were disproved

by actual operating cost numbers reported by Radius for initial

operation of two drilling wells and a saltwater well. Id. Nabavian

responded that the initial costs were higher than projected due to

a “lessons-learned period” and because he “oversized” his fa-

cilities. Id. Nabavian testified he “would downgrade his equip-

ment to be more economical” and that costs would decrease and

production would increase. Id. at *3-4. Deferring to the Com-

missioner, the court of appeal stated that “the Commissioner is

surely knowledgable of the success of the other CSNG units

referred to by Mr. Nabavarian,” [and] “is better suited, by his

expertise in the field of minerals management, to assess the

credibility of Mr. Nabavian.” Id. at *4. Accordingly, the court re-

jected Six C’s assignment of error regarding economic feasibility

of the CSNG unit. Id.

Six C’s second assignment of error—that the Commissioner

failed to restrict the number and spacing of wells in the CSNG
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unit—was equally unsuccessful. Craig Barclay, a geologist hired

by Radius, testified that, in order to maximize recovery, there

should be no spacing restrictions, and that this was consistent with

other CSNG approved units. Id. at *4. The court of appeal ob-

served that La. Rev. Stat. § 30:9(C) requires the Commissioner to

“consider all available geological and engineering evidence and

shall provide for the unit well to be located at the optimum po-

sition in the drilling unit for the most efficient and economic

drainage of such unit. . . .” Here, the only such evidence presented

was the Barclay testimony. 2011 WL 2076518, at *4. Accord-

ingly, the commissioner “did not abuse his discretion by failing to

impose spacing restrictions between wells in the unit.” Id.

Finally, the court of appeal rejected Six C’s argument that the

record fails to establish the limits of the CSNG unit. Id. La. Rev.

Stat. § 30:5.2 requires only that the Commissioner find sufficient

evidence to “reasonably establish” the CSNG producing area

limits. 2011 WL 2076518, at *4. While Mr. Barclay testified that

the exact boundary would not be known until the unit had been

further developed, his testimony that the entire area of the pro-

posed unit was reasonably believed to be underlain by productive

coal seams was sufficient. Id.

One judge dissented primarily because of the Commissioner’s

failure to impose spacing requirements. He noted that 80% of the

unit was commercial forest, and that certain areas could not be

reforested and were at risk of erosion. Id. at *5. Six C’s forestry

expert, Stephen Gleason, testified that Six C had a $60 million

investment; that surface lands taken for well sites, roads, and

pipelines cannot be reforested; there was already considerable

erosion; and that Radius had failed to vegetate as promised. Id.

Gleason further testified that, because forestry operations are

based upon economies of scale, the lack of spacing requirements

would be “ ‘devastating’ ” to Six C. Id. “Given the serious issues

that the Radius project is not, and may not become, economically

feasible and the inability thus far to guard against or pay for

damages . . . , it would would seem that the spacing requirements

[of La. Admin. Code Title 43, part XIX, Subpart 7, Chapter 19,

section 1905 et seq.] should be strictly enforced rather than

exempted.” Id. The dissent parted with the following caveat:

“Landowners beware.” Id.

PRIM ARY  LEASE TERM  EXTENDED BY DRILLING AND

COM PLETION OPERATIONS

In H & K Ltd. of La., L.L.C. v. Martin Producing, L.L.C., No.

46,338-CA, 2011 WL 1880289 (La. Ct. App. May 18, 2011), the

court of appeal affirmed the lower court’s grant of summary judg-

ment in favor of lessees Martin Producing, L.L.C. and Chesapeake

Energy Corp. (Chesapeake). Id. at *4. H & K argued that the

subject oil, gas, and mineral lease had expired at the conclusion

of the primary three-year term, Id. at *3, and that the lease was

ambiguous with respect to the termination date and thus should be

construed against the lessees. Id.

Paragraph 6 of the lease provided grounds for extending the

lease beyond the three-year primary term. In relevant part, it

stated as follow:

If within ninety (90) days prior to the end of the

primary term, Lessee should complete or abandon a well

on the lands described above or on land pooled there-

with, or if production previously secured should cease

from any cause, this lease shall continue in force and

effect for ninety (90) days from such completion or

abandonment or cessation of production. If at the ex-

piration of the primary term or at the expiration of the

ninety (90) day period provided for in the preceding

sentence, oil, gas, sulphur or other mineral is not being

produced on said land or on land pooled therewith, but

Lessee is then engaged in operations for drilling, com-

pletion or reworking thereof . . . , this lease shall remain

in force so long as Lessee (a) is engaged in operations

for drilling, completion or reworking, or operations to

achieve or restore production, with no cessation between

operations or between such cessation of production and

additional operations of more than ninety (90) consecu-

tive days. . . .

Id. at *2 (quoting Lease ¶ 6).

Chesapeake drilled a well during the primary term of the

lease, which was completed approximately one month after the

end of the primary term and began producing in paying quantities

approximately two months after the end of the primary term. Id.

H & K argued that Chesapeake had abandoned the well during the

primary term and not recommenced drilling operations until more

than 90 days later. Id. at *3. Thus, H & K argued, the first sen-

tence of paragraph 6 was triggered and the lease had terminated.

Pretermitting the factual question of whether Chesapeake had

abandoned the well, the court of appeal held that the first and

second sentences of paragraph 6 of the lease were disjunctive. Id.

at *4. Thus, the lease had been extended beyond the primary term

because Chesapeake had been engaged in drilling and completion

operations at the end of the primary term of the lease. Id.

M I N N E S O T A  —  M I N I N G

J .  S C O T T  C H I L D S

—  G U E S T  R E P O R T E R  —

“FRAC SAND”  IN M INNESOTA: UNCERTAIN LEGAL AND

REGULATORY ENVIRONM ENT FOR AN EM ERGING INDUSTRY

While controversy has erupted in numerous oil and gas pro-

ducing jurisdictions over the use of hydraulic fracturing and its

subsequent potential effect on freshwater aquifers, a new source

of contention has emerged against the “fracing” industry in the

nonproducing state of Minnesota. A critical component of hy-

draulic fracturing is “frac sand,” loose sand that is pumped in a

liquid mix to hold open the fractures created in the rock, allowing

for release of hydrocarbons into an oil or gas wellbore. The

Mississippi River forms the border between southeast Minnesota

and western Wisconsin, and this region contains the Jordan For-

mation, a sandstone geologic layer consisting of a form of silica.

The Jordan Formation is especially attractive from a development

standpoint because of its purity and uniform consistency, making

the sandstone particularly useful as frac sand. With rapidly in-

creasing use of hydraulic fracturing throughout the United States,

the subsequent demand for frac sand has led to a boom in silica

sand pit mining in Minnesota since 2009, as energy companies

have purchased and/or leased large tracts of land to supply the oil

and gas industry.
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From a legal standpoint, there is some uncertainty as to

whether frac sand constitutes a “mineral” in Minnesota, as no state

court has issued a ruling pertaining to silica sand. The Minnesota

Supreme Court, however, has established that the issue of whether

a specific deposit of sand or gravel is a “mineral” is a question of

fact, based on: (1) The intention of the parties, as ascertained from

the entire instrument, including the reservation or exception, and

the facts and circumstances surrounding the parties at the time of

the making of the deed; (2) whether the materials in question have

exceptional characteristics or value that distinguish them from the

surrounding soil; (3) whether the materials form part of the sur-

face; (4) whether the materials can be obtained without destruc-

tion of the surface; and (5) surrounding circumstances of local

custom and usage. Vang v. Mount, 220 N.W.2d 498 (Minn.

1974); see also Resler v. Rogers, 139 N.W.2d 379, 383 (Minn.

1965) (dictum). Application of the Vang standards to frac sands

would suggest that, while frac sands have exceptional value, thus

supporting a determination that they are mineral, the fact that

mining the sands usually requires surface destruction and that the

sands often form part of the surface would support the opposite

determination.

Regulation of state-held minerals as well as mining activity

generally falls under the authority of the Minnesota Department

of Natural Resources (DNR). Minn. Stat. § 84.027. However, the

DNR has deferred regulatory control over sand and gravel to local

jurisdictions. See “Mining and Mineral Resources of Minnesota,”

Minnesota Department of Natural Resources, http://www.dnr.

state.mn.us/lands_minerals/mining.html. Due to this responsibil-

ity, many counties and municipalities are experiencing a surge in

sand mining permit applications from extraction companies. Like

those jurisdictions experiencing new oil and gas shale plays, the

sudden growth of sand mining in Minnesota has yielded a positive

economic impact while also springing complaints from local

residents. In addition to the advent of open pit mines, the industry

has built dozens of processing facilities and transportation hubs

to support the business, leading to opposition from some who fear

the increased traffic, noise, and overall environmental impact.

Because of the local regulation, the primary legal method used

by mining opponents in Minnesota has been to petition municipal-

ities to issue mining moratoriums in an attempt to stall and ulti-

mately prevent these new silica sand mines. Josephine Marcotty,

“Silica Sand is the New Gold,” Minneapolis Star-Tribune, June 11,

2011, http://www.startribune.com/local/123670439.html. Wabasha

County, Minnesota recently responded to citizen complaints by

issuing a one-year moratorium on all new mining operations, in

large part because the county commissioners did not believe they

had adequate regulatory schemes in place to both protect the

interests of the local population and bring legal certainty to en-

tities seeking to establish new silica sand mines. Adam Voge,

“Wabasha County Puts Moratorium on Frac Sand Mines,” Winona

Daily News, Aug. 4, 2011, http://www.winonadailynews.com/news/

local/article_1290cbbc-be57-11e0-b78f-001cc4c03286.html.

On the basis of the foregoing analysis, mining companies

seeking to establish new “frac sand” mines in Minnesota will find

that the legal and regulatory environment is quite fluid. Silica sand

is still undefined under Minnesota law, and regulation of mines

falls on ill-prepared local governing authorities under a great deal

of pressure to jumpstart their economies while protecting the

environment. While some jurisdictions have issued one-year

moratoriums on new activity, these periods of time can provide an

opportunity for mining companies to negotiate appropriate terms

of operation in the future. A recent example of this occurred in the

neighboring state of Wisconsin, where, after 14 months of dis-

cussions, EOG Resources LLC successfully negotiated an agree-

ment for a new sand mine with the governing authorities of the

town of Howard. “Update: Howard’s Pact with EOG Over Mine

Caps 14 Months of Talks,” The Chippewa Herald, July 29, 2011,

http://chippewa.com/news/local/article_0b1059ae-b955-11e0-

8399-001cc4c002e0.html. There will be some variation in the

specific terms required from county to county, so any potential

entrant into the frac sand mining industry in Minnesota will have

to be patient and flexible in its permitting approach for each new

mine.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

ABANDONED WELLBORE AND WELL PIPE BELONG TO

OW NER OF M INERAL ESTATE

Douglas v. Denbury Onshore, LLC, No. 2010-CA-00369-

COA, 2011 WL 2323035 (Miss. Ct. App. June 14, 2011), held

that where the surface and mineral estates had been severed, an

abandoned wellbore and the well pipe belonged to the owner of

the mineral estate. In 2003 Denbury included the well, which had

been abandoned about 40 years, in a Mississippi Oil and Gas

2Board-approved compulsory fieldwide unit and used it as a CO

injection well after first using it as a production well. The decision

is one of first impression in Mississippi. In the instant case the

original operator cut the conductor pipe below ground level,

placed a cement plug on top, and covered the cemented wellbore

with dirt. Id. at *2. The court at the outset of its discussion stated

that “Mississippi generally follows Texas case law on oil and gas

matters of first impression.” Id. at *5. Yet, the court cited only one

Texas case, which did not involve the ownership of an abandoned

wellbore and well pipe. The court, nevertheless, decided the

wellbore and pipe belong to the owner of the mineral estate. Id. at

*5 & *7.

The Douglases, owners of the surface estate, cited Garr-

Woolley v. Martin, 579 P.2d 206, 209 (Okla. Civ. App. 1978),

which held “oil and gas equipment left on the landowner’s prop-

erty for an unreasonable length of time after the termination of the

lease will become the landowner’s property.” Garr-Woolley in-

volved surface machinery and equipment that the lessee/operator

left at the well site for six years before attempting to remove them,

apparently to sell for scrap. Without comment on the underlying

facts in Garr-Woolley, but apparently intending to distinguish

Garr-Woolley, the court in Douglas noted that: (1) the “wellbore

and casing are clearly part of the subsurface; no part of the

abandoned Well is above ground”; (2) the well “can only be used

for development of the mineral estate”; (3) the well is a “pas-

sageway or entrance to the mineral estate”; (4) the surface owners

admitted they “have no use for the abandoned Well”; and (5) the

only option for further usage of the well is for the development of

the mineral estate. Douglas, 2011 WL 2323035, at *5.

http://www.dnr.state.mn.us/lands_minerals/mining.html
http://www.dnr.state.mn.us/lands_minerals/mining.html
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The court confirmed the trial court’s finding that the plugged

and abandoned well is part of the mineral estate, and as part of the

mineral estate, the dominant estate owners have the right to use

the well to access the mineral estate. As the court emphasized, the

wellbore and pipe were below the surface, were part of the sub-

surface, and could only to used to produce minerals. It is reason-

able to assume if the subject matter of the suit had been machinery

and equipment located on the surface, the court might have fol-

lowed Garr-Woolley.

In O’Brien Oil, L.L.L. v. Norman , 233 P .3d 413 (Okla.

Civ. App. 2010), the Oklahoma court, citing Garr-Woolley, while

holding that the owner of the surface estate became the owner of

an abandoned wellbore and casing, also held that a subsequent

lessee could use the wellbore and casing when permitted to do so

by the Oklahoma Corporation Commission. Id. at 417-18. The

O’Brien court further held the lessee was obligated to pay the

surface owner for damages to the surface and for rental of the

casing. Id. at 419.

In Douglas  the court noted that Denbury, as a lessee  to

the  mineral rights and unit operator, had the right to enter the

Douglases’s property and use the well to gain access to the min-

eral estate. Douglas, 2011 WL 2323035, at *5. It further noted

that Denbury properly followed each step required by the statute

to have the Plan of Unitization approved. The Douglases were

notified of the Plan and failed to object. Id. at *6.

The Mississippi decision in Douglas resulted in a different,

if not opposite, rule than the Oklahoma position. The rule in

Douglas is, however, the same as the majority view with respect

to the ownership of a hard mineral mine shaft. “The majority

American rule is that an owner of the fee simple interest in

minerals or mineral rights has the exclusive right to the use and

enjoyment of an excavated cavity so long as the mine has not been

exhausted or abandoned.” International Salt Co. v. Geostow, 878

F.2d 570, 575 (2d Cir. 1989); 53A Am. Jur. 2d Mines and

Minerals § 322; 58 C.J.S. Mines and Minerals, § 216. As an oil

reservoir is said to never be exhausted, the ownership of the

wellbore and pipe by the mineral estate owner should be per-

petual. The abandonment of a well by an operator should not

constitute abandonment of the minerals in place by the mineral

estate owner.

A motion for rehearing has been filed in Douglas. As the

decision was unanimous (8-0), with one judge not participating,

it is doubtful the motion will be granted. A court of appeals

decision is a final decision and is subject to review only on a writ

of certiorari by the Mississippi Supreme Court under a limited

number of circumstances.

N E B R A S K A  —  M I N I N G

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

DRINKING WATER AQUIFER EXEM PTION GRANTED

On April 7, 2011, the director of the Nebraska Department of

Environmental Quality granted an aquifer exemption for portions

of the Chadron Aquifer, covering approximately 2,100 acres in

aerial extent in Dawes County in the northwestern corner of

Nebraska, from being considered an underground source of drink-

ing water. Crow Butte Resources, Inc. (CBR) initiated the aquifer

exemption regulatory process with a petition filed in August 2007.

Approval of the aquifer exemption will allow CBR to pursue

permits for in-situ solution mining of uranium in the newly

exempted area. CBR has applied for necessary permits to conduct

mining activities, which are pending before the agency. CBR

currently operates a commercial in-situ leach uranium mine at the

nearby Crow Butte Uranium Facility located near the town of

Crawford in Dawes County. See http://www.deq.state.ne.us.

The approval of the aquifer exemption was made pursuant to

the State of Nebraska’s delegated authority to administer the Un-

derground Injection Control (UIC) program under the federal

Safe Drinking Water Act, 42 U.S.C. §§ 300f–300j-25. This law

protects all aquifers or parts of aquifers that meet the definition of

an underground source of drinking water. The UIC program, 42

U.S.C. §§ 300h–300j-2, protects underground sources of drinking

water or aquifers that may be needed as drinking water in the

future, sets minimum requirements for injection wells, and regu-

lates injection of fluids to prevent contamination.

The Department determined that the criteria for exempting an

aquifer, established in Neb. Admin. Code tit. 122, ch. 5, had been

met in this case. The federal regulations are found at 40 C.F.R.

§§ 144.7 & 146.4. Specifically, the exempt portion of the aquifer

does not currently serve as a source of drinking water and cannot

now, and will not in the future, serve as a source of drinking water

because it contains minerals that, due to their quantity and lo-

cation, are expected to be commercially mined. CBR’s petition

demonstrated that the aquifer exemption area included uranium

deposits that would be commercially producible by in-situ leach

method. The Department further determined that the exempt area

cannot now or in the future serve as a source of drinking water

because it was so contaminated that it would be economically or

technically impractical to render the water fit for human consump-

tion.

The U.S. Environmental Protection Agency concurred with

the Department’s decision and approved the aquifer exemption on

June 21, 2011.

M INERAL EXPLORATION PERM IT ISSUED

The Nebraska Department of Environmental Quality has issued

a mineral exploration permit to Quantum Rare Earth Develop-

ments to conduct exploration activities near Elk Creek in the

southeast corner of Nebraska. Exploratory drilling in the 1970s

and 1980s indicated deposits of niobium.

N E V A D A  —  M I N I N G

T H O M A S  P .  E R W I N

—  R E P O R T E R  —

M INING CLAIM  FEE HELD UNCONSTITUTIONAL; FEE

PROVISION LATER REPEALED

On May 31, 2011, the First Judicial District Court, Carson

City, Nevada, entered an order declaring unconstitutional and

void the mining claim fee imposed by Assembly Bill 6, § 47,
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codified as Nev. Rev. Stat. § 517.187. BL Exploration, LLC v.

Nevada, Case No. 11 OC 00160. The court ruled that the fee was

a tax on unpatented mining claims, which is prohibited under the

Nevada Constitution art. 10, §§ 1 & 5. BL Exploration, slip op.

at 2. The State of Nevada has appealed the district court decision

to the Nevada Supreme Court. Case No. 58687. The case may be

rendered moot, however, because the Nevada Legislature enacted

a bill that repeals Nev. Rev. Stat. § 517.187. Senate Bill 493,

§ 16.5. The bill was signed by Governor Sandoval on June 16,

2011. Senate Bill 493 authorizes mining claim owners who paid

the fee to apply for a credit or, if not practical, a refund of mining

claim fees. The Office of the Treasurer of the State of Nevada

offers a form for refund applications.

O K L A H O M A  —
O I L  &  G A S

J A M E S  C .  T .  H A R D W I C K

—  R E P O R T E R  —

IT DOESN’T ALW AYS PAY TO BE ON TOP

In Sundown Energy, L.P. v. Harding & Shelton, Inc., 245

P.3d 1226 (Okla. 2010), the Oklahoma Corporation Commission

(OCC) originally entered an order force-pooling interests in sev-

eral formations in a 640-acre drilling and spacing unit (Unit 1).

Subsequently, at the request of a leasehold interest owner in the

formations below Unit 1, the OCC entered an order force-pooling

the deeper formations below the Unit 1 formations (Unit 2). Al-

though not the primary objective, one of the zones in Unit 1 was

a potential target for the well for Unit 2. The OCC did not include

the formations of Unit 1 in the pooling order for Unit 2. Following

an intervening appeal, Harding & Shelton sought clarification

of the OCC pooling order for Unit 1 to establish that owners in

Unit 1 must participate in the well for Unit 2 or forfeit their rights

to subsequent wells drilled into Unit 1. Sundown, which owned an

interest in Unit 1 but no interest in Unit 2, objected. The OCC

granted Harding & Shelton’s application. However, the Court of

Civil Appeals reversed on the basis that the OCC’s order required

Sundown to surrender its interests in Unit 1 and its opportunity to

future development in Unit 1 if Sundown did not elect to partici-

pate in the drilling of a well in Unit 2. Id. at 1228-29.

On certiorari to the Oklahoma Supreme Court, Harding &

Shelton argued that the OCC’s order protected Sundown by pro-

viding “a method of cost allocation to fairly account for drilling

a well through multiple formations with varied ownership” and

insisted that “Sundown would not be charged anything more than

was required to drill and complete a well in those zones in which

[Sundown] owns an interest.” Id. at 1230. Harding & Shelton also

argued that Sundown would gain valuable geological information

in the drilling. In response, Sundown argued that it should not be

required to pay for drilling a well to formations in which it owned

no interest. Id.

The Oklahoma Supreme Court upheld the OCC’s order,

finding that it was supported by substantial evidence. It reasoned

that the OCC’s order protected the original Unit 1, allowing the

interest owners in Unit 1 to participate in any subsequent wells

using a set cost allocation method for fixing proportionate costs

between Unit 1 and Unit 2, and that under this cost allocation

method, Sundown would only be responsible for its proportionate

cost of production and, if it elected to participate, would reap the

benefits of the exploration should there be production from

pooled sources of supply in which Sundown held an interest. Id.

at 1232.

OPERATOR’S ERRONEOUS OVERPAYM ENT NOT BARRED BY

“LAXITY”  IN FAILURE TO DISCOVER

In Marlin Oil Corp. v. Lurie, 417 F. App’x 740 (10th Cir.

2011), Marlin was the operator of the Leonard No. 1 well in which

Lurie owned a working interest. In 2002, Lurie elected not to

participate in Marlin’s proposed rework of the Leonard No. 1.

Accordingly, Marlin suspended payments to Laurie until it re-

covered 300% of its costs in connection with the rework. When

Marlin placed Lurie back in pay status in 2006, Marlin’s com-

puterized accounting system made an error by significantly over-

stating Lurie’s interest in the Leonard No. 1, resulting in a net

overpayment of $135,625.35. In May 2006, when Lurie received

the first check reflecting the mistakenly inflated revenue interest,

Lurie contacted a Marlin representative but only inquired as to

whether the amount was correct. He did not mention the erroneous

revenue interest clearly stated on the check stub attached to his

check.

After Marlin discovered the computer mistake, Marlin filed

suit seeking a declaratory judgment and to recoup the overpay-

ments to Lurie, claiming unjust enrichment and breach of contract.

Lurie responded by claiming that the “computer error was either

known or should have been known by Marlin and, therefore, there

was no mistake in the payment.” Id. at 742. The Tenth Circuit

cited the rule that “[i]n the context of hydrocarbon production,

‘overpayments of royalty due to a mistake of fact may be re-

covered from the payee. . . ’ ” Id. at 744. The court was not per-

suaded by Lurie’s claims that Marlin was not entitled to restitution

because Marlin negligently failed to discover its mistake for over

two and a half years. The court found that even if Marlin should

have discovered its mistake sooner, “this laxity alone does not bar

its right to restitution” and did not turn Marlin’s mistake into

“anything more ominous.” Id. Accordingly, the court found Marlin

was entitled to restitution of the $135,625.35 plus interest and

could withhold future payments until it had been repaid in full. 

IF IT DOESN’T EXIST, IT DOESN’T M ATTER THAT IT IS IN THE

CONTRACT

In Bays Exploration, Inc. v. PenSa, Inc., 771 F. Supp. 2d

1289 (W.D. Okla. 2011), Bays, the operator of several jointly

owned oil and gas wells, brought suit to recover amounts al-

legedly due and owing by PenSa, a nonoperator/working interest

owner in the jointly owned wells. Bays claimed that PenSa failed

to timely elect to participate in certain wells, thereby relinquishing

its interest in those wells and that PenSa failed to pay certain joint

interest billings on wells in which it had elected to participate.

PenSa counterclaimed alleging, among other things, that Bays

breached its fiduciary duty to PenSa as well as its duty of good

faith and fair dealing. Id. at 1290-91.

The joint operating agreements (JOAs) executed by Bays and

PenSa each contained a provision stating the parties “shall not be
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considered fiduciaries” and that the parties are “to act in good

faith in their dealings with each other with respect to the activities

hereunder.” Id. at 1299–1300. On Bays’ motion for summary

judgment, the court rejected PenSa’s fiduciary duty claim, stating

that Oklahoma courts have repeatedly held that the duties imposed

by a joint operating agreement are contractual obligations and an

operator does not owe its nonoperating working interest owners

a fiduciary obligation. The court next had to determine whether

the “good faith” language in the JOA was “sufficient to overcome

the general rule that a JOA does not create a duty of good faith

and fair dealing.” Id. at 1300. Because of this express language,

the court found that PenSa’s claim for bad faith, by expressly

relying on a provision of the JOA as creating a mutual obligation

of good faith, was a breach of contract claim rather than a tort

claim. Accordingly, PenSa could pursue a contract claim for breach

of the JOA based on the good faith provision, but could not

pursue its claim as a tort claim. Id.

PRIVATE RIGHTS VERSUS PUBLIC RIGHTS

In GrayHorse Energy, LLC v. Crawley Petroleum Corp.,

245 P.3d 1249 (Okla. Civ. App. 2010), GrayHorse brought suit

against Crawley, the operator of a well in which GrayHorse

owned a working interest. GrayHorse claimed that Crawley

wrongfully used and converted GrayHorse’s casing, pipe, well-

bore, and other associated personal property when Crawley re-

completed the well pursuant to a forced-pooling order issued by

the Oklahoma Corporation Commission (OCC). Crawley filed a

motion to dismiss arguing that the trial court did not have juris-

diction to adjudicate the GrayHorse claims because the Gray-

Horse claims constituted an impermissible collateral attack on an

OCC pooling order and GrayHorse should have asserted its

claims for compensation in the pooling proceeding before the

OCC. Id. at 1251-56.

The trial court granted Crawley’s motion to dismiss. How-

ever, the Court of Civil Appeals reversed. It noted that “the OCC

oversees the conservation of oil and gas and its jurisdiction is

limited to the resolution of public rights.” Id. at 1254. Under

Oklahoma law, district courts are without power to reverse, modi-

fy, or correct OCC orders. However, “district courts do have [ju-

risdiction] to adjudicate the legal effect of an OCC order when

necessary to resolve a dispute over private rights.” Id. Thus, it

concluded that GrayHorse’s claims against Crawley constituted a

suit for damages since GrayHorse only sought the remedy of

money damages for injury to personal property associated with

the well. Thus, this was a private rights dispute over which the the

OCC had no jurisdiction. Instead, subject matter jurisdiction lay

with the district court. Id.

BREACH OF THE IM PLIED COVENANT TO M ARKET DEPENDS

ON THE FACTS

In Concorde Resources Corp. v. Kepco Energy, Inc., 254

P.3d 734 (Okla. Civ. App. 2011), Concorde was the successor

lessee of certain mineral rights pursuant to which a well was

drilled. Kepco, et al., were subsequent lessees (Subsequent

Lessees) that claimed the well had not perpetuated the original

leases. Concorde brought suit to quiet title against the Subsequent

Lessees. The Subsequent Lessees counterclaimed to adjudicate

Concorde’s leases as expired and to quiet their respective titles.

The Subsequent Lessees sought summary judgment claiming,

among other claims, that Concorde’s leases were forfeited be-

cause the well was not capable of producing in paying quantities

and for breach of the implied covenant to market for approxi-

mately 17 years. Id. at 736-37.

In response to the Subsequent Lessees’ motion for summary

judgment, Concorde argued that for 17 years there was no pipe-

line or source to market the gas; that it had paid shut-in royalties

and therefore was excused from the implied covenant to market;

and that the lessees had not made a demand that Concorde market

the gas produced. The trial court granted summary judgment to

the Subsequent Lessees. However, the Court of Civil Appeals

reversed, finding that there was a question of fact as to whether

the well was capable of producing in paying quantities. Further,

it found that “Concorde has failed to demonstrate that it acted with

any degree of reasonable diligence to market the gas.” Id. at 741.

However, before a court of equity will grant a forfeiture, the lessor

must demand compliance with the implied covenant. The court

found that there was a question of fact as to whether a letter re-

ceived from one of the lessors constituted a demand to market the

gas. Finally, Concorde presented evidence showing tender of

payment and receipt of shut-in royalty and therefore issues of fact

existed as to whether the lessors had accepted shut-in payments.

Accordingly, the Court of Civil Appeals found that the factual

issues precluded summary judgment as to the breach of the

implied duty to market. Id. at 739-42.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

LESSORS HELD BARRED BY LIM ITATIONS FROM  PURSUING

LEASE EXPIRATION CLAIM S

In BP America Production Co. v. Marshall, 342 S.W.3d 59

(Tex. 2011), the Texas Supreme Court reversed trial court and

court of appeals judgments for the plaintiff mineral owners against

their lessees. The plaintiffs’ claims, all stemming from occur-

rences at and shortly after the end of the relevant oil and gas

leases’ primary terms in 1980, were barred by limitations and the

defendants’ adverse possession.

The plaintiffs were members of the Marshall family, owners

of approximately 1/16 of the minerals, and three related limited

partnerships sharing the Vaquillas name, owners of approximately

1/4 of the minerals, in 17,712 acres of the Slator Ranch. Their suit

was against BP America Production Co. and its corporate pre-

decessors, which had held oil and gas leases on the plaintiffs’

interests at the time in controversy, and W agner Oil Co. and as-

sociated individuals and entities (collectively, Wagner), succes-

sors to the BP leasehold.

The Marshalls’ and the Vaquillas companies’ leases to BP

had primary terms ending on July 11, 1980. There was no oil or

gas production on that date, but the leases provided that they

would remain in effect so long as the lessee engaged in good-faith

drilling or reworking operations designed to result in production

with no cessation of more than 60 consecutive days. BP was en-

gaged in drilling its J.O. Walker No. 1 Well on the lease at the
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end of the primary term and continued to work on the well, testing

several different zones, into 1981. On inquiry both the Marshalls

and Vaquillas were assured by BP personnel that its operations

had been continuous and they were provided summaries of

activities that BP relied on as having extended the lease term. On

March 25, 1981, BP entered into agreements with Sanchez-

O’Brien Oil & Gas Corp. under which Sanchez-O’Brien would

drill on the lease and thereupon be assigned a portion of the

leasehold. That same day, BP decided to plug and abandon the

J.O. Walker No. 1. Sanchez-O’Brien drilled a successful well in

April 1981, and operations and production on the lease were

thereafter undisputedly continuous. Wagner ultimately succeeded

to the Sanchez-O’Brien interests. Id. at 63-64.

During the course of discovery in a suit it filed in 1997 for

breach of the covenant to reasonably develop the lease, Vaquillas

came to believe that its lease to BP had expired in early January

1981 because BP’s operations then and in the previous 60 days

were not real efforts to rework and were done without any ex-

pectation of production from the J.O. Walker No. 1. Vaquillas

amended its suit to assert termination of the lease and reversion of

its mineral interest. The Marshalls intervened in the Vaquillas suit

in 2001, also alleging their lease had terminated in early 1981 and

adding that BP had defrauded them in that it had known the J.O.

Walker No. 1 was incapable of production but had continued

operations in bad faith until it could sell the lease to Sanchez-

O’Brien. Id. at 64.

Vaquillas and the Marshalls took opposite approaches as they

proceeded to trial. Vaquillas settled its claims against BP but

pursued its claim against Wagner to recover title to its mineral

interest free of the allegedly expired lease. The Marshalls con-

ceded that Wagner’s continuous operations since 1981 constituted

adverse possession and tried only their fraud claim against BP.

The trial court awarded the Marshalls damages against BP based

on the jury’s finding of fraud but rendered judgment awarding

leasehold title to Wagner against Vaquillas on the basis of

Wagner’s adverse possession. The court of appeals upheld the

judgment for the Marshalls against BP but reversed the title judg-

ment for Wagner. Id.

The Texas Supreme Court first addressed the Marshalls’

fraud judgment against BP, which BP contended was barred by

the four-year statute of limitations. It was undisputed that the

Marshalls had sued long after the limitations period had run. The

Marshalls argued, however, that because BP had fraudulently

concealed that the lease had expired, limitations did not begin to

run against them until they could have discovered the fraud, which

did not occur until BP released internal documents on the J.O.

Walker No. 1 in June 2000. The court therefore was called upon

to decide whether the discovery rule or BP’s fraudulent conceal-

ment had tolled limitations.

Under the discovery rule, the court observed, “a cause of

action does not accrue until the injury could reasonably have been

discovered.” Id. at 65. It applies only to instances in which “the

nature of the injury incurred is inherently undiscoverable and the

evidence of injury is objectively verifiable.” Id. at 65-66 (quoting

Computer Associates International, Inc. v. Altai, Inc., 918 S.W.2d

453 (Tex. 1996). “An injury is not inherently undiscoverable

when it is the type of injury that could be discovered through the

exercise of reasonable diligence.” Id. at 66. The Marshalls’ expert

testified he had determined BP’s operations were not in good faith

based on the well log and plugging report filed with the Railroad

Commission. Since these were publicly available within the

limitations period and would have enabled anyone analyzing them

to reach the same conclusions that the expert had reached re-

garding BP’s good faith in continuing operations, the injury to the

Marshalls was not inherently undiscoverable. Id. at 66-67.

A defendant’s fraudulent concealment of its wrongdoing may

also toll the statute of limitations, but only “until the fraud is dis-

covered or could have been discovered with reasonable dili-

gence.” Id. at 67. The Marshalls argued that they had reasonably

relied on BP’s representations that its operations had continued in

good faith. The court disagreed, emphasizing that it has “re-

peatedly held that reasonable diligence obliges owners of property

interests to make themselves aware of pertinent information avail-

able in the public record.” Id. If the Marshalls could have dis-

covered BP’s wrongdoing by reviewing public information or

through means other than BP’s representations before limitations

expired, they did not exercise reasonable diligence in relying on

BP’s representations. “The Marshalls had to establish that their

reliance on the information BP provided was reasonable, and

reliance is not reasonable when information revealing the truth

could have been discovered within the limitations period.” Id. at

68. Because the information BP failed to disclose to the Marshalls

was independently available from the Railroad Commission no

later than October 1982, when BP filed the well log for the J.O.

Walker No. 1, the Marshalls, as a matter of law, would have been

able to discover BP’s fraud through the use of reasonable dili-

gence, and their claims were barred by the statute of limitations.

Id.

The court then turned to the dispute between Wagner and

Vaquillas. Wagner and its predecessors in interest had continu-

ously operated wells on the lease for more than 10 years, and it

argued that it had acquired title to the Vaquillas lease by adverse

possession. Vaquillas was bound to acknowledge that a lessee

whose lease has expired may, under Natural Gas Pipeline Co. v.

Pool, 124 S.W .3d 188 (Tex. 2003), mature a limitations title

tantamount to the expired leasehold by continuously producing

from wells on the lease after the expiration. The circumstances

here were different, however, from those in Pool, in which the

entire mineral estate was covered by the lease that had expired. In

this case Wagner’s predecessor in interest held leases that were

still valid and undisputed from other lessors and thus became a

cotenant of Vaquillas upon expiration of the Vaquillas lease.

The adverse possession statutes require possession to be

inconsistent with and hostile to the claims of all others. The pro-

ponent of an adverse claim against a cotenant must therefore

prove ouster—unequivocal, unmistakable and hostile acts the

possessor took to disseize the cotenant. Vaquillas argued—and the

court of appeals had agreed—“that Wagner could not show ouster

because its actions in drilling, producing, and paying royalties

were consistent with its rights as a cotenant and thus could not be

unmistakably exclusive and hostile.” Id. at 70. To the contrary, in

the supreme court’s view, Wagner’s continued payment of royalty

to Vaquillas, rather than the value of Vaquillas’s unleased share

of mineral production less the cost of producing and marketing,

was significant and noticeable and thus an “unmistakable and hos-

tile assertion of exclusive ownership of the leasehold.” Id. “By
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paying a royalty, Wagner asserted a lessor-lessee relationship in

which Wagner, not Vaquillas, owned the leasehold.”

The court held:

Wagner’s payment of a royalty and Vaquillas’s accep-

tance of it established as a matter of law that Vaquillas

was on notice that Wagner claimed to own the lease-

hold—an unmistakably hostile and unequivocal assertion

of title inconsistent with the existence of a cotenancy

relationship.

. . . .

Because Wagner’s continued payment of royalties under

the lease was an assertion of title, Wagner’s claim to be

Vaquillas’s lessee for the statutory period ousted Vaquillas

from the mineral estate.

Id. at 72. Accordingly, Wagner acquired the same interest it ad-

versely possessed—a leasehold estate as defined by the original

lease.

This case establishes what seems an extraordinarily low

threshold—merely that royalty payment has continued—for proof

of a former lessee’s ouster of its former lessor as an unleased

cotenant. A unanimous decision, with one justice not participa-

ting, it is significant in confirming Pool and ensuring that its

application is not severely limited as it otherwise might be in most

cases in which a former lessee and lessor become cotenants.

LICENSING OF SEISM IC DATA TO OUT-OF-STATE USERS

HELD NOT ALLOCABLE TO TEXAS FOR FRANCHISE TAX

PURPOSES

The Texas franchise tax statutes, Tex. Tax Code ch. 171,

impose the tax only upon the portion of a business entity’s

business allocable to Texas, according to the ratio that its receipts

from business done in Texas bear to all receipts from business

anywhere. The Texas Supreme Court in TGS-NOPEC Geophy-

sical Co. v. Combs, 340 S.W.3d 432 (Tex. 2011), decided that a

geophysical company’s licensing of data to users domiciled out-

side the state, even if the data is used by the licensee in Texas, is

not business done in Texas.

Tex. Tax Code § 171.103(a)(4) identifies “the use of a patent,

copyright, trademark, franchise, or license” in Texas as doing

business in the state for purposes of determining an entity’s fran-

chise tax. The state comptroller assessed tax deficiencies to TGS,

contrary to her office’s past practice, on the basis that its receipts

from the nonexclusive licensing of data in its seismic data library

to customers domiciled outside the state were receipts from busi-

ness done in Texas, to the extent that the licenses were used by

customers in Texas. TGS maintained that its revenue from the

licensing of seismic data should instead be characterized as

receipts from the sale of an intangible asset and, as such, allocated

to the state of the payor’s domicile. The court agreed with TGS

that the comptroller had mischaracterized the act of licensing an

intangible asset as the “use of a license” within the meaning of the

statute. “Because TGS is not the owner of the license but the

owner of the data, its receipts from customers, who use its seismic

data” were not receipts from the “use of a license.” 340 S.W.3d

at 443.

DENIAL OF RECOVERY FOR OPERATOR’S CHARGES UPHELD

The court in Paint Rock Operating, LLC v. Chisholm Ex-

ploration, Inc., 339 S.W.3d 771 (Tex. App.—Eastland 2011, no

pet. h.), affirmed the trial court’s denial, following a bench trial,

of the recovery by Paint Rock, the operator of several oil and gas

leases, of operating costs it had billed to Chisholm under the par-

ties’ AAPL Form 610-1982 operating agreement.

After taking over as operator in December 2005, Paint Rock

did not bill Chisholm for monthly operating charges until June and

July 2006. The court of appeals agreed with the trial court that this

was a breach of the operating agreement, which required the

operator to bill on or before the end of the month for its share of

costs incurred the preceding month. The opinion does not make

clear whether the court considered the operator thus to have

waived its right to be reimbursed for the costs it incurred in oper-

ations. The court further held that, under the facts of the case, the

trial court had not erred in determining that Chisholm’s marking

Paint Rock’s billings and returning them to Paint Rock were suf-

ficient written exceptions as the operating agreement required, and

that Chisholm was not required to pay for a repair operation that

cost more than $10,000, because Paint Rock had not submitted an

authorization for expenditure (AFE) as the operating agreement

required. 339 S.W.3d at 775-76.

The accounting procedure constituting part of the operating

agreement allowed the amount of the monthly charge for overhead

to be adjusted annually according to an agreed factor to account

for inflation. When Paint Rock took over as operator, the over-

head charges had not been adjusted for several years. Paint Rock

recalculated the overhead rate it sought to charge Chisholm by

determining what it would have been if it had been adjusted each

preceding year. This was in error, the court held. Paint Rock was

entitled to readjust the overhead rate as of the first year of its

tenure, but only from the rate currently in effect. Id.

“REQUIRED WELL”  PROVISION OF OPERATING AGREEM ENT

ENFORCED

The court in Long v. RIM Operating, Inc., No. 11-09-00328-

CV, 2011 WL 1431476 (Tex. App.—Eastland Apr. 14, 2011, no

pet. h.), considered an operating agreement on a modified A.A.P.L.

Form 610-1982, under which RIM Operating, Inc., was the oper-

ator and Larry T. Long one of the nonoperating working interest

owners. The agreement included a special provision added to the

form stating that the form’s provisions for percentage nonconsent

penalties would not apply to any well or operation necessary to

perpetuate an expiring lease or leases (defined as a lease that

would otherwise expire within 60 days of the commencement of

the proposed operation). Instead, a party electing not to participate

in such a “required well” or operation was obligated to forever

relinquish and assign to the participating parties all of its interest

in the leases perpetuated by the required well or operation. 2011

WL 1431476, at *1-*2.

The Lindsey 109-A No. 1 Well was the only producing well

on leases covering a 160-acre tract subject to the operating agree-

ment, and continuous production or operations on the tract were

necessary to maintain the leases in force. The well ceased to

produce, and RIM sent a proposal of a workover to the working

interest owners. Long did not respond and was therefore, under

the terms of the agreement, deemed to have elected not to par-
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ticipate in the operation. RIM attempted the workover, which was

unsuccessful, and ultimately drilled a producing replacement well.

After Long failed to respond to RIM’s request that Long assign

his interest in the leases, RIM filed a declaratory judgment action

and obtained a summary judgment that Long had relinquished his

interest. The court of appeals affirmed the judgment. Id. at *2.

Long argued on appeal, among other things, that the oper-

ating agreement’s “required well” provision violated the statute of

frauds in that it did not identify the assignors and the assignees or

the leases and interests to be assigned, and that there was no

reference to an extrinsic writing sufficient to supply the missing

information. The court disagreed, pointing out that the assignors

and assignees would be the parties to the agreement and that the

assignors would be those who did not participate in a required

operation and the assignees those who did. Id. at *5. The agree-

ment included a valid legal description of the contract area, and,

although the parties could not know at the time the operating

agreement was executed what leases would become expiring

leases, they could be identified by reference to the contract area.

Id. at *5-*6.

The court went on to hold that the requirement for a non-

consenting party to relinquish its interest in the expiring lease or

leases was not an unenforceable penalty. Instead, like the non-

consent provisions ordinarily found in operating agreements, it

represented reasonable compensation to those agreeing to partici-

pate for their undertaking the inherent risk. Long had chosen not

to participate, and he was in no worse position, the court observed,

than he would have been in if the other working interest owners

had likewise chosen not to perform the operation and the leases

had terminated. Id. at *7.

Long further complained that there was insufficient evidence

that RIM gave appropriate notice of the work to be performed.

RIM had, however, offered uncontroverted affidavit testimony

that it had proposed the workover to the working interest owners,

that Long had received it and failed to respond, and that the leases

would expire without the proposed operation. Although the pro-

posal did not include the drilling of a replacement well, an accom-

panying letter mentioned that possibility if the initial repair effort

was unsuccessful. RIM was not required to provide Long addi-

tional notice because, after having elected not to participate in the

workover by virtue of his failure to respond, he no longer owned

an interest in the leases. Id. at *9.

SELLER DID NOT ADOPT VOID PURCHASE AND SALE

AGREEM ENT BY CLOSING SALE AND EXECUTING

ASSIGNM ENTS

Raven Resources, LLC v. Legacy Reserves Operating, LP,

No. 11-09-00348-CV, 2011 WL 1744079 (Tex. App.—Eastland

Apr. 15, 2011, no pet. h.), involved the sale of oil and gas prop-

erties by Raven to Legacy. The parties exchanged drafts of a

purchase and sale agreement during their negotiations for the sale.

Raven signed a draft agreement that would have called for a

purchase price of approximately $26.6 million. Legacy revised

various provisions of the draft agreement, including a reduction

in the purchase price to $20.3 million, and submitted the revised

agreement, dated July 11, 2007, to Raven’s representative Michael

L. Lee. Lee did not tell David Stewart, Raven’s sole managing

member and the only person with authority to bind Raven, about

the changes and subsequent agreement. Lee did forge Stewart’s

name to the agreement and returned it to Legacy. A few weeks

later the parties closed the transaction by mail. Raven executed

assignments that were made expressly subject to the July 11

agreement and incorporated its provisions, and Stewart certified

that he was Raven’s managing member and authorized to execute

the July 11 agreement and close the sale. Legacy paid the $20.3

million purchase price contemplated in the agreement. Raven filed

suit for rescission of the assignments when it discovered it had

been paid less than the price it expected. Id. at *2. Both parties

filed motions for summary judgment, and the trial court granted

Legacy’s motion. The court of appeals reversed the summary

judgment and rendered judgment in favor of Raven.

Because the July 11 agreement was forged, the court ex-

plained, it was void. Id. at *4. A void agreement, unlike a void-

able one, cannot be ratified. When a person’s name has been

forged to a document, the court acknowledged, that person may

expressly adopt that void instrument as his or her own. Here Raven

had not done so. Although Raven’s assignments to Legacy ex-

pressly incorporated by reference the provisions of the July 11

agreement, the reference to a void agreement was, in effect, “a

reference to nothing.” Id. at *6. Because the assignments were

made subject to the agreement, however, they were incomplete in

the absence of those terms.

The court’s opinion is unfortunately short of explanation of

why Raven’s apparent recognition of the July 11 agreement could

not be considered as its express adoption of it. The forged docu-

ment was surely void as an agreement, but its contents were real

and undisputed. That those contents were from a void agreement

does not seem to adequately explain why they were not adopted

when expressly incorporated into an otherwise valid assignment.

COURT UPHOLDS INVERSE CONDEM NATION AW ARD FOR

CITY OF HOUSTON’S ERRONEOUS PROHIBITION OF DRILLING

The court in City of Houston v. Maguire Oil Co., 342 S.W.3d

726 (Tex. App.—Houston [14th Dist.] 2011, pet. filed), affirmed

the trial court’s judgment, based on jury findings, awarding Maguire

$2 million as damages for the City of Houston’s unreasonably

interfering with its right to use and enjoy its mineral estate by

preventing Maguire’s drilling of a planned gas well. Id. at 733.

The city had enacted an ordinance in 1977 prohibiting the

drilling of wells within a “control area” consisting of the city’s

“extraterritorial jurisdiction” if the well location was within 1,000

feet of Lake Houston. In 1991 Maguire sought and obtained a

permit from the city for a well location approximately 300 feet

from the lake. After Maguire had spent at least $250,000 for

preparatory work, city personnel determined that the permit had

been issued in error, revoked it, and issued an order that Maguire

stop work at the site. Maguire sued the city in 1993, asserting,

among other things, that the city’s actions amounted to a taking

without adequate compensation. In one of several previous ap-

pellate decisions in the case, the Texarkana Court of Appeals had

rejected the city’s argument that Maguire’s claim was barred by

the statute of limitations, holding that the city’s ordinance did not

apply to Maguire’s drillsite in 1991 because it was within the

city limits of Houston, not within its extraterritorial jurisdiction.

Maguire Oil Co. v. City of Houston, 69 S.W.3d 350, 359-60 (Tex.

App.—Texarkana 2002, pet. denied). After a subsequent jury
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trial, the trial court concluded that the revocation by city person-

nel of Maguire’s drilling permit and their issuance of the stop

work order, although not authorized by the ordinance, had caused

Maguire to suffer a regulatory taking by unreasonably interfering

with Maguire’s right to use and enjoy its property by drilling. The

city appealed on the basis that its employees’ acts, since they were

unauthorized under the ordinance, could not have resulted in the

city’s taking of property and that the city did not intend to take

Maguire’s mineral interest by enacting an ordinance that did not

apply, regardless of whether it had been erroneously invoked.

The court rejected the city’s contention that a regulatory

takings claim was foreclosed because the city employees who shut

down Maguire’s operations acted without authorization. 342

S.W.3d at 739. Cases cited by the city in support of that prop-

osition addressed waiver of sovereign immunity, not takings in-

quiries, it noted. The court also emphasized that such an argument

required the city to abandon its long-held position that its or-

dinance did in fact prohibit drilling within 1,000 feet of Lake

Houston. The court went on to reject the argument that Maguire

could not establish the city’s intent to take its property since the

city acts only through its city council, and the city council’s only

relevant action was the enactment of an ordinance that did not

apply. Id. at 740. Any intent requirement, the court declared, was

“satisfied . . . by the demonstrated and unequivocal intent of its

final decision-maker to enforce the ordinance against Maguire,”

regardless of whether the intentional act rested on an erroneous

understanding of the ordinance. Id. at 742. Such a conclusion, it

observed, comports with the city’s contentions in the trial court

that the ordinance did indeed apply.

W ILL CONSTRUED TO DEVISE LIFE ESTATE IN OIL AND GAS

PRODUCTION FROM  WELLS DRILLED AFTER TESTATOR’S

DEATH

In Coleman v. Coleman, No. 04-10-00618-CV, 2011 WL

1796234 (Tex. App.—San Antonio May 11, 2011, no pet. h.),

Randolph M. Coleman devised to his fourth wife, Betty, for life,

“all of my interest in the Crockett County, Texas, mineral interest

that Occidental Permian Ltd. is presently making payments to me

on under owner number 250-061596.” When Randolph died there

were three producing wells in Crockett County for which Occi-

dental Permian was paying royalty to him. Additional wells were

drilled under leases of Randolph’s Crockett County mineral in-

terest after he died, and his children and grandchildren from prior

marriages sought a declaratory judgment that the devise to Betty

was limited to wells producing at the time of Randolph’s death.

Id. The trial court granted Betty’s motion for summary judgment

on her counterclaim for a declaratory judgment that she was en-

titled to the royalties from the wells drilled later, and the court of

appeals affirmed the judgment. Id. at *1.

Contrary to his descendants’ argument that the trial court’s

construction gave no effect to the phrase “that Occidental Permian

Ltd. is presently making payments to me on,” the court held,

Randolph had unambiguously devised his entire mineral interest

in Crockett County to Betty for her life. The will, the court ex-

plained, indicated Randolph’s intent to devise all of his Crockett

County “mineral interest,” without qualification. The following

phrase “does not limit the mineral interest but describes it in

additional detail.” Id. at *2. The court made note of the des-

cendants’ seemingly credible argument that the phrase “that Occi-

dental Permian Ltd. is presently making payments to me on” made

no sense as a property description except to distinguish between

the interest intended to be devised and other mineral interests in

Crockett County, but it did not otherwise deal with it. Id.

FLORIDA PROM OTER OF TEXAS OIL AND GAS INVESTM ENTS

HELD TO HAVE SUFFICIENT CONTACTS W ITH STATE TO

SUPPORT LONG-ARM  JURISDICTION

The court in Crithfield v. Boothe, 343 S.W.3d 274 (Tex.

App.—Dallas 2011, no pet. h.), considered the interlocatory ap-

peal of the trial court’s denial of the special appearance of Duane

Crithfield, a Florida resident, challenging the Texas court’s per-

sonal jurisdiction. The court of appeals affirmed the trial court’s

order, concluding that Crithfield’s contacts with Texas were suf-

ficient to support jurisdiction.

The case stemmed from an interpleader by Compass Royalty

Management, LLC, to resolve competing claims to oil and gas

royalties, including those of the Boothe family of Dallas, Texas,

and business entities controlled by the Vento family, nonresidents

of Texas. The Boothes and the Ventos had both invested substan-

tial funds with companies affiliated with Crithfield, believing that

their investments were in a company that would own royalty

interests acquired from Noble Royalties, Inc. of Dallas. Instead,

a different entity, Alliance Royalties, Inc., wholly owned and con-

trolled by Crithfield, acquired the royalties using the invested

funds, and Alliance Royalties, LLC, the company in which the

Boothes and the Ventos invested, only held promissory notes

secured by the royalties. Id. at 281. Crithfield allegedly made

misrepresentations to the Boothes’ attorney in soliciting their in-

vestment and made further misrepresentations in visiting them in

Dallas during later efforts to settle disputes with them. Crithfield

allegedly likewise made misrepresentations to the Ventos in soli-

citing their investment, leading them to believe that they were

investing in royalty interests in Texas that would be managed by

a Texas entity. When the Boothes and the Ventos filed third-party

claims in Compass Royalties’ interpleader action alleging fraud on

his part, Crithfield filed a special appearance arguing that he was

a nonresident without minimum contacts with Texas, and that

even if he had some contacts, the exercise of jurisdiction over him

would offend traditional notions of fair play and substantial jus-

tice. The trial court denied Crithfield’s special appearance, and he

appealed. Id. at 280-81.

The court first held that the Boothes’ allegations that Crith-

field had sent a letter to their Dallas attorney that contained

misrepresentations to induce their investment and that he attended

a meeting with them in Dallas in which he made numerous

misrepresentations, and the Ventos’ allegations that Crithfield’s

misrepresentations involved royalty interests in Texas that were

being managed by a Texas company, constituted minimum con-

tacts sufficient to bring Crithfield within the Texas long-arm

statute. Having made that determination, the court considered

whether the exercise of jurisdiction would be consistent with due

process. A defendant has the requisite minimum contacts to sup-

port jurisdiction, the court observed, if (1) the defendant purpose-

fully availed himself of the privilege of conducting activities in

the forum state, and (2) there are substantial connections between

those contacts and the operative facts of the litigation. It con-



page 20 MINERAL LAW NEWSLETTER

sidered the cases of the Boothes and the Ventos separately. With

respect to the Boothes, Crithfield had made representations alleged

to be fraudulent while meeting with them in Texas, and he could

be held individually liable for making them. His initial letter to the

Boothes’ attorney in Texas was purposeful, and his later meeting

with the Boothes was not random. He should have realized, the

court remarked, that “the consequences of making representations

in Texas could reasonably lead to being haled into a Texas court.”

Id. at 288. With respect to the Ventos, there was evidence to sup-

port the finding that more than 50% of the royalties to be acquired

through their investment were located in Texas. Crithfield, a will-

ing participant in a transaction to purchase Texas real property,

had thus purposefully availed himself of the privilege of con-

ducting activities in Texas. His alleged fraud and misrepresen-

tations related to his contacts with Texas (i.e., the Texas royalties).

Id. at 290. Because Crithfield had purposefully availed himself of

conducting activities in Texas and there was a substantial con-

nection between those contacts and the operative facts of the

litigation involving both the Boothes and the Ventos, the court

affirmed the trial court’s denial of Crithfield’s special appearance.

Id. at 292.

TEM PORARY INJUNCTION AGAINST OPERATOR’S USE OF

STORAGE YARDS HELD IM PROPER

The court in Pharaoh Oil & Gas, Inc. v. Ranchero Esperanza,

Ltd., No. 08-10-00144-CV, 2011 WL 2162755 (Tex. App.—El

Paso June 1, 2011, reh’g denied), reversed the trial court’s tem-

porary injunction against Pharaoh, the operator of oil and gas

wells on Ranchero’s ranch in Crockett County. At issue were two

yards on which Pharaoh placed used equipment, junk, and leaky

barrels, among other things, and on which it stored trucks and

equipment it used in operating multiple wells on the ranch, ap-

parently under several different leases. The trial court had con-

cluded after a hearing that Pharaoh’s storage of equipment on the

yards was an unreasonable, unnecessary, and excessive burden on

the land, that Ranchero had a probable right to relief on its claims

for trespass and unreasonable surface use, and that there was an

immediate risk of irreparable injury in the form of erosion and

environmental pollution caused by the equipment unless Pharaoh’s

use were enjoined.

“A temporary injunction’s purpose is to preserve the status

quo of the litigation’s subject matter pending a trial on the merits,”

the court began. Id. at *4. Since the yards had been used by

Pharaoh and its predecessor as operator for years before the suit,

the status quo between the parties was the use of the yards for

equipment storage. The trial court’s temporary injunction was

therefore a mandatory one, altering the status quo by ordering

Pharaoh to remove unused equipment from the yards. A tempo-

rary mandatory injunction, because it changes the status quo,

should only be granted when necessary to prevent irreparable

injury—one for which the injured party cannot be adequately

compensated or for which the damages cannot be measured—or

extreme hardship.

Ranchero identified the harm it would suffer from Pharaoh’s

continued use of the yards as (1) the proliferation of snakes, in-

sects, and rodents that Ranchero would be required to deal with;

(2) likely fluid leakage leading to environmental damage; and (3)

soil erosion. Id. at *6. W ith regard to the harm resulting from

snakes, insects, and rodents, Ranchero presented no evidence of

the cost of eradication or that damages could not be measured by

any certain standard. Concerning potential pollution, the testi-

mony of Ranchero’s environmental expert of the estimated cleanup

costs itself established that damages could be measured. Ranchero

presented testimony that Pharaoh had removed vegetation in

expanding one of the yards but had not offered any evidence that

this would lead to soil erosion. Ranchero also asserted that its

injuries from continued use of the yards were irreparable because

Pharaoh might not be able to pay any judgment, but it did not

present evidence of Pharaoh’s financial condition. The court held

that “[i]n the absence of evidence establishing that the storage of

equipment on the [yards] had caused irreparable harm or extreme

hardship, the trial court abused its discretion by issuing the man-

datory injunction.” Id. at *7.

CONDEM NATION OF SALT WATER DISPOSAL WELL AFTER

LEASE EXPIRATION UPHELD

East Texas Salt Water Disposal, Inc. (ETSWD), established

in 1942 for the transportation and disposal of salt water produced

from the East Texas Oil Field, leased a two-acre tract from Jimmy

and Virginia Mankins in 1985 and began operating a salt water

disposal well on the tract. The lease was extended until 2005,

when negotiations for a further extension of the lease term failed.

The Mankinses instead sold the tract to Laird Hill Salt Water

Disposal, Ltd. for $48,000. A few days after an unproductive

meeting between ETSWD and Laird Hill personnel, Laird Hill

notified ETSWD that it was about to bar ETSWD from entry to

the tract. ETSWD responded by filing a petition to condemn the

two acres. The trial court eventually granted ETSWD’s motion for

summary judgment that its condemnation was proper, and a jury

determined the value of the condemned tract to be $24,700.00.

Laird Hill appealed, and the court of appeals affirmed the trial

court in Laird Hill Salt Water Disposal, Ltd. v. East Texas Salt

Water Disposal, Inc., No. 12-10-00122-CV, 2011 WL 2638152

(Tex. App.—Tyler June 30, 2011, pet. filed).

Laird Hill challenged the ETSWD’s condemnation judgment

on a number of grounds, beginning with its authority to condemn

at all. After reciting the Texas constitutional and statutory author-

ity for a well wastewater corporation to condemn property for its

purposes, the court considered whether ETSWD’s condemnation

of the land had been properly authorized. “A condemning author-

ity ‘can act only through its governing body and cannot delegate

its eminent domain power.’ ” Id. at *4 (quoting Whittington v.

City of Austin, 174 S.W.3d 889, 901 (Tex. App.—Austin 2005)).

In its summary judgment evidence ETSWD had included its by-

laws authorizing an executive committee, minutes of its board of

directors appointing an executive committee with substantially

unlimited authority, and minutes of the executive committee’s

adoption of a resolution authorizing the condemnation several

months after the filing of ETSWD’s condemnation petition. Id. at

*5. “It is not necessary for the governing board of the condemnor

to have authorized the condemnation prior to the filing of its

condemnation petition,” since ratification of the act related back

to the time of the act, the court first explained. Id. Even if autho-

rization by the board’s executive committee was insufficient for

ETSWD to proceed with the condemnation, it went on, the full
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board of directors “impliedly approved of its resolution” by

letting it stand unchallenged. Id. at *6.

Laird Hill also argued that ETSWD’s condemnation was

inappropriate because its intended use, although a public use,

could not be shown to be of paramount importance to the public

in comparison with Laird Hill’s existing use and that ETSWD

would impermissibly discriminate in serving wastewater pro-

ducers in the area because it served only producers in the Wood-

bine Formation and not all formations. Id. at *7 & *8. The court

disagreed on both counts. ETSWD, not Laird Hill, was the pri-

mary user of the land, having operated its well there since 1985,

and did not have the burden to show that its intended use would

be paramount to Laird Hill’s. Id. at *7. ETSWD’s disposal of only

Woodbine Formation wastewater was not discrimination, the court

continued, because a condemning wastewater corporation is re-

quired only to serve all wastewater producers in the area in which

it operates. ETSWD had operated its pipeline only in the Wood-

bine Formation, a geographically delineated area. Id. at *8.

COURT OF APPEALS AFFIRM S AW ARD OF DAM AGES TO

ROYALTY OW NER CAUSED BY SERVICE COM PANY’S

DESTRUCTION OF WELL

Basic Energy Services, Inc. v. D-S-B Properties, Inc., No.

12-10-00005-CV, 2011 WL 2649989 (Tex. App.—Tyler June 30,

2011, no pet. h.), considered the appeal of Basic Energy, an oil

and gas well servicing company, from a trial court judgment in

favor of D-S-B, the operator of the B.M. Moseley No. 1 Well,

awarding $1,911,957, and in favor of the trustees of the Oleta

Ashworth Foster Living Trust, owners of a royalty interest in

production from the well, for $71,203, in damages resulting from

the loss of the well. D-S-B had hired Basic to repair a tubing leak.

During the process Basic allowed several joints of tubing to fall

to the bottom of the wellbore, irreparably damaging the well, an

oil producer since 1946. The trial court found Basic liable and

awarded damages to both the operator, which had sued on behalf

of all working interest owners, and the royalty owner.

Basic challenged D-S-B’s standing and capacity to sue,

pointing out that it owned no interest in the well. The court of

appeals brushed aside Basic’s standing argument, simply on the

basis that it had asserted claims in its pleadings not only on its

own behalf but also on behalf of all working interest owners. Its

capacity to sue—whether it was authorized to sue on behalf of the

other working interest owners—was a separate issue that Basic

had expressly waived at trial. The judgment for D-S-B was af-

firmed on that and other procedural grounds, id. at *4, and the

case is interesting mainly for its treatment of damages awarded to

the royalty owner.

Basic contended that there were no compensable damages to

the royalty owner absent proof of injury to the oil-producing for-

mation, since the oil in place was still present. The court dis-

agreed that failure of the royalty owner to prove formation dam-

ages was an absolute bar to recovery. The royalty owner could be

awarded damages, it explained, if it proved that it would not

recover all of its interest in the oil and that damages could be

assessed with reasonable certainty. In this case there had been

expert testimony not only of the expected value of future pro-

duction from the lost well but also of the likelihood that another

well would ever recover the lost production. The Moseley No. 1

was unique, having produced more than a million barrels over

sixty years while nearby wells had been dry holes. There was no

guarantee that a replacement well would be successful, nor was it

at all assured, given that much oil had already been produced from

the land and that a new well would be costly to drill and operate,

that another well would ever be drilled. Id. at *11. Under the

limited facts of the case, the court held, there was evidence to

support the conclusion that any future wells would be unable to

duplicate the lost production from the Moseley No. 1. The court

of appeals therefore affirmed the award of damages to the royalty

owner. Id. at *10.

Basic did win the reversal of the trial court’s award of dam-

ages and attorney’s fees to the royalty owner on the basis that

Basic had violated the Texas Deceptive Trade Practices Act

(DTPA), Tex. Bus. & Com. Code Ann. §§ 17.01-.296. Only a “con-

sumer” has standing to sue under the DTPA. It took the court

several pages to reach the conclusion that seems practically self-

evident, “that the royalty owner, as an incidental beneficiary of the

transaction between D-S-B and Basic, is not sufficiently con-

nected with that transaction to be a consumer under the DTPA.”

Id. at *14.

REDEM PTION AGREEM ENT DID NOT PRECLUDE FRAUD SUIT

BY COM PANY M EM BER WHO SOLD TOO EARLY

Lawsuits over failed oil and gas ventures happen all the time.

Allen v. Devon Energy Holdings, L.L.C., No. 01-09-00643-CV,

2011 WL 3208234 (Tex. App.—Houston [1st Dist.] July 28, 2011,

no pet. h.), involved the great success of one, Chief Holdings,

L.L.C.

Robert Allen and Trevor Rees-Jones became acquainted as

partners in the same law firm in the early 1980s. In 1994 Allen

became an 8% equity owner in Rees-Jones’s new company, which

became Chief, for an investment of $700 and the use of a $34,300

certificate of deposit as collateral for a line of credit. Chief was

very successful under Rees-Jones’s management, largely as an

early developer of gas production in the Barnett Shale of North

Texas. In November 2003 Rees-Jones contacted Allen to offer on

Chief’s behalf to redeem Allen’s 7.2% interest in the company

(reduced from the original 8% as the result of an earlier redemp-

tion of 10% of his interest). He provided a letter by an investment

consultant estimating Chief’s net asset value at $138.3 million and

its minority members’ interests at $1.13 million per 1%, after

applying discounts, as well as a petroleum engineering firm’s

appraisal of the company’s existing gas reserves and future dril-

ling prospects. In an accompanying letter Rees-Jones pointed out

factors that might negatively impact Chief’s future value, in par-

ticular that is activities were necessarily shifting to “expansion” or

“non-core” areas of the Barnett Shale, where Chief’s first well was

an apparent dry hole and other companies’ drilling efforts had not

yet proven economic. Further technological advancement, par-

ticularly in horizontal drilling, would be needed. Id. at *2.

Allen accepted Chief’s redemption offer in June 2004, selling

his interest in the company for approximately $8.2 million and

signing a formal redemption agreement with Chief. Id. Less than

two years later, in May 2006, Devon Energy Production Com-

pany, L.P. purchased Chief for $2.6 billion, almost 20 times the

November 2003 estimate. Id. at *5. Disappointed at missing out

on more than $100 million he could have made had he not sold,
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Allen sued Rees-Jones and Chief (which had become Devon

Energy Holdings, L.L.C.) for fraud and breach of fiduciary duty,

alleging he would not have sold if he had known material facts

that became known to Rees-Jones before the redemption. In

particular, Allen maintained, Rees-Jones and Chief had informa-

tion before June 2004 that horizontal drilling outside the Barnett

Shale “core” area was increasingly successful, making Chief’s

undrilled acreage much more valuable, and that Chief had in fact

actively pursued leasing in the expansion area. The trial court

granted summary judgment to Rees-Jones and Devon, and Allen

appealed. The court of appeals reversed the trial court.

The threshold issue for the court of appeals was whether, as

Rees-Jones and Devon maintained, provisions of the redemption

agreement between Allen and Chief contractually barred Allen’s

claims. In particular, the agreement included a provision in which

Allen acknowledged that he based his decision to sell on his

independent due diligence, expertise, and the advice of his own

consultants, one providing that Allen’s redemption price was

based on the November 2003 reports regardless of any subsequent

change in value, and mutual releases from any claims resulting

from a determination that the value of Chief was more or less than

the agreed redemption price. Chief’s fraudulent inducement, Allen

argued, invalidated the release provisions of the agreement, id. at

*6, and the court of appeals agreed that the contract did not pre-

clude Allen’s suit. Id. at *7-*10. A fraudulent inducement claim

may be precluded by a waiver or disclaimer of reliance, the court

observed, but only if the parties’ intent to release such claims is

clear and specific. The redemption agreement at issue here did not

make that intent clear. Id. at *9. It stated that Allen based his

decision to sell on his own investigation, judgment, and advisors’

advice, but it did not disclaim his reliance on other facts. “The

absence of the words ‘only,’ ‘exclusively,’ or ‘solely’ are of criti-

cal importance in this case,” the court declared. Id. at *8.

Allen alleged fraud in that Rees-Jones and Chief had a duty

to disclose facts but had not done so. Among the elements of

fraud by nondisclosure or omission that the plaintiff must prove,

the court observed, are that the facts were material and that the

defendant acted in justifiable reliance on the defendant’s omission

or concealment. Rees-Jones and Devon contended they had con-

clusively shown that any omissions were immaterial and that

Allen’s reliance was not justified. Their omissions, they first ar-

gued, were immaterial because Allen had agreed, as part of the

redemption agreement, that a difference between the company’s

value and the agreed price would not form the basis of a claim. Id.

at *14. This argument misconstrued the nature of Allen’s claim,

the court said. Allen did not claim the defendants omitted facts

about the company’s value; he claimed instead that they had

“omitted material facts bearing on his decision whether to redeem

his interest at all.” Id. at *15. A jury could decide that the omitted

information, while not lacking in impact on Chief’s value, was

also material apart from that impact. Rees-Jones and Devon based

their contention that Allen could not have justifiably relied on

their nondisclosures on the assertion that Allen had actual knowl-

edge of Chief’s increased value at the time of his sale. Although

Allen conceded that he had known of increases in gas prices that

had increased Chief’s value, the court pointed out, there was no

proof that he had actual knowledge of all of the claimed omis-

sions, such as advancements in horizontal drilling technology. Id.

at *17. The fact that the information was publicly available or

accessible from Chief, moreover, did not impute the information

to Allen or impose a duty upon him to discover it. Id. at *18.

The court went on to hold that there was a question of fact

whether Rees-Jones had breached a fiduciary duty to Allen. Al-

though a formal fiduciary relationship is not created between co-

owners of a business organization merely because the plaintiff

is a minority owner in a closely held company or because the

minority owner enters into a redemption agreement, these and

other circumstances may give rise to an informal one. That Rees-

Jones was alleged to have induced Allen to place trust and con-

fidence in him, that Rees-Jones had superior knowledge of the

company’s affairs and was in a dominant control position, and that

the transaction at issue involved the purchase of the minority

owner’s interest in a closely held company were sufficient evi-

dence to raise a fact issue as to the existence of an informal fi-

duciary relationship. Id. at *28.

FORCE M AJEURE CLAUSE HELD TO HAVE PREVENTED

EXPIRATION

Allegiance Hillview, L.P. v. Range Texas Production, LLC,

No. 02-10-00062-CV, 2011 WL 3211222 (Tex. App.—Fort

Worth July 28, 2011, no pet. h.), involved a surface use agreement

between Allegiance, the owner of the surface of a tract of land

with development potential in Denton County, Texas, and Rayzor

Investments, Ltd., the owner of the mineral estate. Under the

agreement, as amended, the parties agreed upon one particular

drilling site and that Rayzor’s right to drill would terminate if a

well were not commenced by July 11, 2009. Recognizing that

drilling could not take place without a permit from the City of

Denton, the parties provided that the drilling deadline could be

extended by force majeure, and defined “force majeure” to mean

“the City of Denton’s (or other governmental authority’s) failure

to issue permits (provided that the Permit Seeker has timely sub-

mitted permit applications and thoroughly prosecuted such appli-

cations to attempted completion). . . .” Id. at *10.

Rayzor executed an oil and gas lease to Range in February

2008. Range then went about surveying work and securing leases

on adjoining property and waivers from neighboring homeowners

before eventually filing its application for a permit from the city

in April 2009. Range knew at the time that securing a permit by

the agreement deadline would be difficult, but the city agreed to

try to expedite the process. Partly due to an error on the city’s part

in giving notice of a preliminary hearing, it became clear in June

that the city could not issue its permit before the July 11 deadline.

Id. at *5 & *6. As the agreement required, Range notified Al-

legiance by letter that it intended to invoke the force majeure

provision. When Allegiance objected, Range filed suit seeking a

declaratory judgment that an event of force majeure had occurred.

Id. at *6 & *7. After a bench trial the trial court signed a judgment

that an event of force majeure had occurred and that the deadline

for drilling under the agreement was thereupon extended. Id .

at *7.

Allegiance argued on appeal that no event of force majeure

had occurred and that Range had not timely filed its application

as the force majeure clause required. No force majeure event had

occurred, according to Allegiance, because before the city could

be found to have failed to issue the permit, it must necessarily

have had the opportunity before the July 11 deadline to consider
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and vote on the application. The court disagreed. Nothing in the

agreement, it pointed out, made the city’s voting on the appli-

cation a condition to the assertion of force majeure. Allegiance

further contended that the trial court had erred in interpreting the

force majeure clause’s requirement that the application be timely

filed to mean that it had to be submitted within a reasonable time

considering all the circumstances. Timely filing, it argued, must

instead be construed “in the context of an agree[d]-to hard and

fast drilling deadline.” Id. at *12. The court again disagreed,

going on to hold that although there was evidence that Range’s

application was not filed timely under the circumstances, there

was also legally sufficient evidence supporting the trial court’s

judgment to the contrary. Id. at *13.

TEXAS LEGISLATURE EXTENDS LIFE OF RAILROAD

COM M ISSION , REQUIRES DISCLOSURE OF FRAC FLUID

CONTENT

The 2011 regular session of the Texas legislature was more

notable for the legislation relating to the oil and gas industry that

failed to pass than for anything new. The Texas Railroad Com-

mission, which has had nothing to do with railroads for years but

is the state’s principal oil and gas regulatory body, was up for

sunset review, and many had predicted its replacement by a sig-

nificantly reorganized Oil and Gas Commission. At the end of the

session the Railroad Commission had been reauthorized without

structural change at least for the next two years. Act of May 29,

2011, 82d Leg., R.S., S.B. 652, § 1.07 (amending Tex. Nat. Res.

Code Ann. § 81.01001).

As has been widely publicized, the most significant oil and

gas legislation passed in the session was undoubtedly HB 3328,

effective September 1, 2011, requiring the disclosure of the com-

position of fluids used in the hydraulic fracturing of wells. See

http://www.capitol.state.tx.us.

U T A H  —  M I N I N G

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

BOARD OF OIL, GAS AND M INING UPHOLDS M INE PERM IT

APPROVAL OF UTAH’S FIRST SURFACE COAL M INING

OPERATION

Alton Coal Development, LLC (Alton) submitted an appli-

cation to conduct surface coal mining operations to the Utah

Division of Oil, Gas and Mining (Division) in 2007. The permit

area consists of 635 acres of private land in Kane County and is

located approximately 10 miles from Bryce Canyon National

Park. The Division approved Alton’s permit application in 2009,

but the decision was challenged by the Sierra Club, Southern Utah

Wilderness Alliance, Natural Resources Defense Council, and

National Parks Conservation Association (the Petitioners) in a

petition before the Utah Board of Oil, Gas and Mining (Board).

Findings of Fact, Conclusions of Law and Final Order, at 5,

Docket No. 2009-019, Cause No. C/025/0005 (Nov. 22, 2010)

(Order). The Petitioners alleged a variety of deficiencies, includ-

ing the Division’s failure to follow its statutory and regulatory

procedures with respect to evaluating (1) the impacts on historical

and cultural resources, (2) the adequacy of fugitive dust control

plans and other matters pertaining to air quality protection, and

(3) the adequacy of hydrologic impact assessments (including im-

pacts on groundwater resources) and hydrologic monitoring plans.

The Board afforded the parties a “full evidentiary hearing [to]

determine all legal and factual issues,” Order, at 6, and extensive

discovery was allowed, including site visits in order for the Pe-

titioners to perform “inspection and measuring, surveying, photo-

graphing, testing, or sampling the site.” Id. at 8. The Board further

determined to weigh “all of the evidence in the record in making

the factual findings set forth [in the Order] without granting any

deference to the findings made by the Division as a general rule.”

Id. at 6. The Order consists of detailed factual findings and

weighing of evidence, and upholds the Division’s approval of

Alton’s permit application. The highly factual and technical nature

of the findings are not easily summarized, but, in every instance,

the Board concluded that the Petitioners’ experts and data either

did not overwhelm the evidence presented by the Division, or

merely represented mere “differences of opinion” that do not rise

to error on the Division’s part. See, e.g., id. at 32: “[T]he evidence

provided by Petitioners’ expert on [hydrologic balance] would at

most demonstrate a mere difference of opinion regarding how the

Division should incorporate water quality standards into its [Cu-

mulative Hydrologic Impact Assessment] analysis.”

The Board’s weighing of the facts is not without some qual-

ification, although in the first instance the Board maintains that

“on all disputed issues involving substantial technical and sci-

entific analysis . . . the weight of the evidence supports the Di-

vision’s findings.” Id. at 7. Certain findings are qualified by a

doctrine of limited deference, such that “on certain disputed tech-

nical issues . . . even if the evidence were construed to present a

closer call . . . this deference doctrine would dictate the same

result.” Id. The Board also cites Save Our Cumberland Moun-

tains, Inc. v. Office of Surface Reclamation and Enforcement, No.

NX-97-3-PR (U.S.D.O.I.–O.H.A. July 30, 1998) as persuasive

authority for the proposition that “a limited degree of deference

may, under certain circumstances, be applied where the factual

question at issue involves substantial scientific or technical analy-

sis.” Order, at 6. The standard of review announced by the Board,

the law of which is not settled in Utah, is as follows:

On technical questions for which the evidence presents

a closer call but ultimately demonstrates nothing more

than a difference of opinion and interpretation between

the Petitioners’ expert and the experts relied upon by the

Division, this limited deference doctrine will be applied

and the Division’s finding will be upheld. If the Divi-

sion’s finding is contrary to the evidence, the Board will

not uphold the Division’s finding but will make a finding

consistent with the evidence presented.

Order, at 7. Throughout the Order (see, e.g., Order at 29-30), the

Board qualifies certain of its factual findings by reference to this

doctrine of limited deference, presumably as a backstop in the

event a reviewing court would otherwise determine the finding

arbitrary, but this standard of review remains untested by Utah

courts.

The Order is currently on appeal at the Utah Supreme Court,

Sierra Club v. Board of Oil, Gas and Mining, Docket No.

20100969.
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PLAINTIFFS M UST POST BOND IN ENVIRONM ENTAL CASES

Utah law now requires a plaintiff in an “environmental ac-

tion” to post a bond “in an amount the court or agency considers

sufficient to compensate each defendant opposing the preliminary

injunction or administrative stay for damages that each defendant

may sustain as a result of the preliminary injunction or adminis-

trative stay.” Utah Code Ann. § 78B-5-828(3)(a) (effective May 10,

2011). A preliminary injunction or administrative stay cannot be

granted until a bond is posted. If the plaintiff obtains a

preliminary injunction or administrative stay, but does not prevail

on the merits, the plaintiff is liable for damages sustained by a

defendant who opposed and was harmed by the preliminary

injunction. Id. An “environmental action” is defined as a cause of

action that is filed on or after May 10, 2011, and challenges

permits issued by the Department of Natural Resources,

Department of Transpor-tation, or the School and Institutional

Trust Land Administration. Id. § 78B-5-828(1)(b). The

Department of Environmental Quality is not included, presumably

because the statute would jeopardize the agency’s agreements

with the U.S. Environmental Protection Agency to enforce federal

environmental laws. The statute will almost certainly be

challenged as violating the “redress of griev-ances” clause of the

U.S. Const. amend. 1, the open courts provi-sions of the Utah

Constitution, and the equal protection clauses of both the U.S. and

Utah Constitutions.

U T A H  —  O I L  &  G A S

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

OIL AND GAS ARE NOT “M INERAL DEPOSITS”  UNDER UTAH’S

EM INENT DOM AIN STATUTE

The Utah Supreme Court ruled 4-1 that “mineral deposits” do

not include oil and gas for purposes of Utah’s statute authorizing

condemnation of property for construction of roads to access such

mineral deposits. Marion Energy, Inc. v. KFJ Ranch Partnership,

No. 20090796, 2011 WL 2685744 (Utah July 12, 2011). As a

result, an oil and gas operator in Utah will be unable to condemn

private property in order to access its mineral or leasehold prop-

erty.

Marion Energy, Inc. (Marion) and the Utah School and In-

stitutional Trust Lands Administration (SITLA), which joined

the lawsuit as plaintiff with Marion, lease and own oil and gas

deposits under property owned by KFJ Ranch Partnership (KFJ).

KFJ owns or leases a total of 9,400 acres of land in the area,

including areas surrounding the leased areas. 2011 WL 2685744,

¶ 3. The court does not clarify, however, whether the land sought

to be condemned is surface overlying the leased land or the sur-

rounding land, although the Appellants’ brief indicates that the

land surrounding the leases is at issue. Brief of Appellant, at 3,

Marion Energy, Inc. v. KFJ Ranch Partnership, No. 20990796

(Dec. 17, 2009). Marion’s attempt to negotiate an easement with

KFJ failed, and suit was brought to condemn 15 acres of KFJ’s

property for a road under Utah’s eminent domain statute, Utah

Code Ann. § 78B-6-501(6)(a). 2011 WL 2685744, ¶ 6. In its mo-

tion to dismiss in district court, KFJ argued that the statute does

not permit condemnation of land for roads to access oil and gas

leaseholds. The statute at issue authorizes condemnation of land

for “roads, railroads, tramways, tunnels, ditches, flumes, pipes,

and dumping places to facilitate the milling, smelting, or other

reduction of ores, or the working of mines, quarries, coal mines,

or mineral deposits including minerals in solution.” Id. The dis-

trict court ruled in favor of KFJ, because oil and gas was not

enumerated in the list of substances for which land can be con-

demned for roads, and the court was “required to consider the

plain language of the statute, to consider that each word has been

used advisedly, and to presume any omissions are purposeful.”

2011 WL 2685744, ¶ 9 (quoting the district court).

On appeal, the issue was solely one of statutory interpre-

tation, particularly whether “the phrase ‘mineral deposits’ encom-

passes the terms ‘oil’ and ‘gas’ and thereby provides Marion with

authority to condemn KFJ’s property to build a road to access its

leased oil and gas deposits.” Id. at ¶ 13. The court’s approach in

analyzing the issue begins with the acknowledgment that “[w]hen

interpreting statutory language, we generally seek to read each

term according to its ordinary and accepted meaning.” Id. at ¶ 18

(quoting Utah v. Harker, 240 P.3d 780, 784 (Utah 2010)). How-

ever, the court concluded that the phrase “mineral deposit” lacks

an ordinary and accepted meaning, such that its meaning is only

discernable within the context in which the phrase is used. Id. at

¶¶ 18-20. The analysis then turns to the context provided by the

eminent domain statute itself, taken as a whole. First, and follow-

ing the trial court’s argument, the court found it significant that

the terms “oil” and “gas” were omitted from subsection (6)(a),

because “oil” and “gas” were expressly enumerated in subsection

(6)(d), which provides for condemnation of property to build “gas,

oil, or coal pipelines.” Id. at ¶ 21 (citing Utah Code Ann. § 78B-6-

501(6)(d)). According to the court, “this language may be read as

suggesting that the Legislature did not intend for oil and gas to be

provided for in subsection (6)(a).” Id. Marion offered another

interpretation:

[T]he Legislature intended subsection (6)(a) to relate to

the working and exploitation of mineral products, and

that subsections (6)(b) through (6)(f) were intended to

provide for the storage and transportation of such min-

eral products. Accordingly, . . . because the Legislature

included the terms “oil” and “gas” in subsection (6)(d),

it must have intended subsection (6)(a)’s use of the phrase

“mineral deposits” to encompass oil and gas.

Id. at ¶ 22. The court concluded that both arguments provide “rea-

sonable interpretations” of subsection (6)(a), rendering the statute

ambiguous. Id. at ¶ 25.

When faced with interpreting an ambiguous statute, the court

turned to “unique rules” that govern interpretation in specific

contexts. Id. at ¶ 15. The specific context in this case being con-

demnation law, the court cites a line precedent establishing the

rule or “canon of interpretation” that “all ambiguities in statutes

granting the power of eminent domain must be construed strictly

against the condemning party.” Id. at ¶ 15, n.12 (citing Bertagnoli

v. Baker, 215 P.2d 626, 627-28 (Utah 1950)) and see ¶ 16, n.13.

Following this rule, the court upheld the trial court’s decision

in strictly construing subsection (6)(a) against the condemnors

Marion and SITLA. 2011 WL 2685744, at ¶ 34.
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The court deflected Marion’s argument of last resort, which

was that a narrow definition of “mineral deposits” would lead to

absurd results. For example, Marion argued that a narrow inter-

pretation of “mineral deposits” provides a landowner the ability

to effectively prevent SITLA from “accessing and exploiting its

oil and gas deposits for the benefit of [SITLA].” Id. at ¶ 27. In

response, the court observes that SITLA’s own statutes permit the

mineral lessee to enter the leasehold at all times to develop the

resource, and “shall have reasonable use of the surface.” Id. at

¶ 28 (citing Utah Code Ann. § 53C-2-409(2)(a)). Also, that stat-

utory provision, so observed the court, “provides specific means

of gaining access to privately owned property such as securing the

written consent or waiver of the surface owner or lessee or [by]

executing a bond.” Id. at ¶ 29 (internal quotation marks and

ellipses omitted). The court thus concluded that the lessee had an

“alternative avenue of access” and no absurd result ensues. Id.

at ¶ 30.

The problem with the court’s response to the absurdity ar-

gument is that Utah Code Ann. § 53C-2-409(2)(a) applies to land

that is under lease by SITLA, and not to privately owned land

surrounding the leasehold. As noted above, the majority opinion

does not provide a clear statement of the factual background

to the case. The Appellant’s brief does clarify that Marion was

seeking to condemn an access road across that portion of KFJ’s

property that “bounds” the leasehold (Brief of Appellant, at 3)

—and not to the surface estate overlying the SITLA leasehold

property. Thus, the majority opinion appears to confuse a statute

that applies to “Blackacre” (i.e., the surface estate overlying the

SITLA mineral leasehold) but not to “Whiteacre” (i.e., the non-

SITLA, fee estate owned by KFJ). In other words, Marion cannot

legally rely on the “alternate avenue of access” offered by the

majority, because the statute does not apply to the lands sought to

be condemned, and therefore the court’s opinion does not appear

to adequately respond to Marion’s absurdity argument.

Justice Lee offered a lengthy dissent that first attacks the

majority’s reliance on the “canon of interpretation” that resolves

ambiguities against the condemning party. The various canons of

construction used by courts to interpret statutes, according to

Justice Lee, are typically uncontroversial, and serve merely to

guide “construction of statutes in accordance with common, or-

dinary usage and understanding of language.” 2011 WL 2685744,

at ¶ 38 (quoting Olsen v. Eagle Mountain City, 248 P.3d 465, 472

(Utah 2011). As such, these canons aim to “assign meaning to

statutory terms in a predictable fashion that respects reasonable

reliance interests of the parties regulated by statute and likewise

validates legislators’ expectation of the import of their legislative

text.” Id. There are other less common canons relied on by courts,

which are “exogenous to the goal of identifying legislative intent,”

and thus are substantive in character. Id. at ¶ 40. Such canons

might be appropriate if they have a basis in a source of “positive

law” such as the Constitution or have a basis in a “long, unbroken

pedigree” such as canons favoring criminal defendants. Id. at

¶ 41. Without such a basis or pedigree, according to Justice Lee’s

dissent, substantive canons used by courts end up “imping[ing] on

the policymaking domain of the legislature” and the canon relied

on in this case does just that. Id. at ¶ 40 & ¶ 49 (“this canon, like

so many other so-called ‘substantive canons,’ is nothing but pol-

icy”).

Instead of resolving the case by reliance upon a substantive

canon, Justice Lee’s dissenting opinion offers a path to resolution

based upon traditional tools of construction in order to elicit the

“best interpretation of the statutory text in light of its surrounding

linguistic and legal context.” Id. at ¶ 52. Essentially, Justice Lee

argues that even though a statute is susceptible to varying inter-

pretations (however reasonable both may be), it does not follow

that a judge should immediately seek guidance from substantive

canons and legislative history. Id. Instead, the interpretive ques-

tion is resolved by determining whether the narrow or broad

definition of “mineral deposits” is reasonable in terms of the “lan-

guage, structure, and context of the eminent domain statute.” Id.

at ¶ 56.

Employing this methodology, Justice Lee in his dissenting

opinion finds that (1) “mineral deposits” are more reasonably

given a broader meaning, because the eminent domain statute is

a property rights statute, and ordinarily in the property rights

context, “mineral deposits” are held to include oil and gas, (2) the

structure of the eminent domain statute as a whole coheres with

the broad definition of “mineral deposits” because otherwise “[i]f

some liquid resources are covered . . . then it would seem arbitrary

to exclude a liquid resource like oil,” and (3) a broad definition of

“mineral deposits” coheres with the provision in the eminent do-

main statute authorizing condemnation for the transportation and

storage of oil and gas, because access roads to such transportation

and storage facilities would be necessary. Id. at ¶¶ 61, 65, 68.

Such considerations, in Justice Lee’s dissenting view, would sup-

port a reversal of the trial court’s decision.

In the end, the majority observes that public policy arguments

against the canon of construction favoring private property owners

“should be directed to the Legislature rather than to this court.” Id.

at ¶ 32. The majority has thus forced the hand of the legislature,

and as a result, corrective legislation will likely follow.

W Y O M I N G  —  M I N I N G

A N D R E W  C .  E M R I C H

—  R E P O R T E R  —

U.S. DISTRICT COURT UPHOLDS DENIAL OF SODIUM  LEASE

RENEW ALS

On July 18, 2011, the U.S. District Court for the District of

Wyoming issued a decision in the case of Sesqui Mining, LLC v.

U.S. Department of the Interior, No. 08-127, slip op. (D. Wyo.

July 18, 2011). The case involved Sesqui’s challenge to BLM’s

denial of Sesqui’s 2006 application for renewal of its four federal

sodium leases in southwestern Wyoming. BLM had denied Sesqui’s

lease renewal application based on the agency’s application of a

February 22, 1996, administrative memorandum from then Assis-

tant Secretary of the Interior for Land and Minerals Management,

Bob Armstrong (Armstrong Memorandum). The Armstrong Mem-

orandum directed the Wyoming State BLM Director to include a

diligent development provision in all new sodium leases and

required BLM to reject any application for renewal of a federal

sodium lease if the lessee was not producing sodium in “paying

quantities” from the subject lease at the time of the renewal ap-
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plication. Sesqui appealed BLM’s decision to deny Sesqui’s lease

renewal first to the Interior Board of Land Appeals (IBLA), and

subsequently to federal district court in Wyoming.

In its decision upholding the IBLA decision, General Chemical

(Soda Ash) Partners, 176 IBLA 1, GFS(MIN) 32(2008), that af-

firmed BLM’s rejection of Sesqui’s renewal application, the dis-

trict court first held that Sesqui was precluded from challenging

the Armstrong Memo as an invalid legislative rule due to the six-

year statute of limitations for cases brought pursuant to the Ad-

ministrative Procedure Act. Slip op. at 7-14. The Court then

proceeded to reject Sesqui’s arguments that BLM (and the IBLA)

had acted arbitrarily and capriciously in (1) rejecting Sesqui’s

renewal application in contravention of other binding sodium lease

regulations, (2) by granting a waiver of the diligence requirement

for another lessee, and (3) by refusing to consider the particular

benefits of Sesqui’s proposed mining technology. Id. at 14-22.

The court ultimately affirmed the underlying IBLA decision and

dismissed Sesqui’s petition for review of agency action. Id. at 22.

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

COURT HOLDS THAT PROVINCE LACKS AUTHORITY TO

AUTHORIZE ACTIVITIES THAT SIGNIFICANTLY INTERFERE

W ITH TREATY 3  HARVESTING RIGHTS

In a decision being widely reported as a victory for aboriginal

interests, the Ontario Superior Court of Justice has issued its rea-

sons in Keewatin v. Ontario (Minister of Natural Resources), 2011

Ont. Super. Ct. J. 4801. The case turns on wording of the “taking

up” clause in Treaty 3, one of the historic treaties in Ontario that

were negotiated in the late 1800s and early 1900s. (In general

terms, Treaty 3 covers the extreme southwestern corner of On-

tario, west of Lake Superior towards the Manitoba border.) The

issue arose in the context of logging activities authorized by the

Province of Ontario (Province), which were alleged to potentially

affect the treaty harvesting rights of members of the Grassy

Narrows First Nation, a signatory to Treaty 3.

The “taking up” or harvesting rights clauses in most historic

treaties contain wording to the effect that the rights apply through-

out the lands subject to the treaty. However, the wording of the

taking up clause in Treaty 3 differs importantly: It says that the

rights apply throughout the treaty area “saving and excepting such

tracts as may from time to time be required or taken up for set-

tlement, mining, lumbering or other purposes by Her said Gov-

ernment of the Dominion of Canada, or any of the subjects thereof

duly authorized therefor by the said Government.” (emphasis

added). The italicized words were the focus of the case: Did they

mean that only the federal government could authorize the use of

lands that would interfere with the exercise of treaty rights, or

could the Province also authorize such uses of lands?

In short, the trial judge held that the “savings clause” in

Treaty 3 should be interpreted literally, as this was consistent not

only with the First Nations’ understanding of what was promised,

but also with the intention of the federal government officials who

negotiated Treaty 3. The trial judge held that the Province does

not have the power to authorize activities that significantly inter-

fere with Treaty 3 harvesting rights. For activities that do signifi-

cantly interfere, the judge held that the federal government must

be involved in authorizing the activity, due to the express wording

of Treaty 3.

The decision dealt only with the legal question of the Prov-

ince’s jurisdiction to significantly interfere with Treaty 3 rights.

No determination was made as to whether the forestry activities

in question actually do significantly interfere—that will be de-

termined in future steps in the litigation if it proceeds. In addition,

no formal order has yet been made by the court, which invited

submissions from the parties on that point.

However, there is no doubt the decision is a significant one.

It significantly limits the Province’s jurisdiction to authorize nat-

ural resource development activities that would impact Treaty 3

rights. It also significantly expands the potential jurisdiction of the

federal government over activities in the Treaty 3 area that would

otherwise be subject to provincial jurisdiction only, such as deci-

sions to authorize forestry, mining, or other provincially regulated

resource development activities. For developers with interests in

the Treaty 3 area, the decision will create great uncertainty as to

the validity of tenures and authorizations issued by the Province

over the past 100+ years.

Although no announcement has been made, it is widely ex-

pected that the trial decision will be appealed to the Ontario Court

of Appeal and eventually to the Supreme Court of Canada; there-

fore the trial judge’s comments are not necessarily the last word

on the meaning of the Treaty 3 taking up clause.

NEW  REGULATION UNDER THE CANADIAN ENVIRONM ENTAL

ASSESSM ENT ACT ESTABLISHES TIM ELINES FOR

COM PREHENSIVE STUDIES

Following changes in 2010 to the Canadian Environmental

Assessment Act (CEAA), S.C. 1992, c. 37, aimed at reducing the

time required to complete comprehensive studies, the Establishing

Timelines for Comprehensive Studies Regulations (Regulations),

SOR/2011-139 (Can.), came into force on June 23, 2011. The Reg-

ulations establish timelines within which comprehensive studies

undertaken by the Canadian Environmental Assessment Agency

(Agency) must be completed. While the Regulations affect the

process by which comprehensive studies are undertaken, they do

not affect the content of the comprehensive study itself.

Under the Regulations, proponents for projects that require

an environmental assessment will provide the Agency with a

project description listing all of the information required by the

Schedule to the Regulations. Upon receipt of a complete project

description, the Agency will have 90 days to determine whether

to commence a comprehensive study. Notice of the 90-day period

will be posted to the Agency’s website so that all interested parties

can monitor whether a comprehensive study is required.

If a comprehensive study is required, the Agency will have

one year to complete it. The one-year period begins with posting

of the notice of commencement on the Agency’s website, and ends

when the Agency publishes a notice for public consultation on the

comprehensive study report. There are provisions for extending

the one-year period in instances where the proponent requires time
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to collect the information necessary for the Agency to complete

the assessment, or where additional time is needed to align the

assessment with that of another jurisdiction. The Agency must

notify the federal authorities whose involvement is necessary to

conduct the environmental assessment without delay once a com-

prehensive study commences.

The Regulations also require that the Agency issue “environ-

mental impact statement guidelines” to project proponents, which

set out the information necessary to enable the Agency to conduct

a comprehensive study. Once submitted, the Agency must inform

the project proponent within 30 days whether the environmental

impact statement meets the guidelines. This period will not count

towards the Agency’s one-year timeline.

FIRST PUBLIC ENFORCEM ENT ACTION UNDER CANADA’S

CORRUPTION OF FOREIGN PUBLIC OFFICIALS ACT

On June 24, 2011, Niko Resources Ltd. (Niko), a TSX-listed

international oil and natural gas exploration and production com-

pany, entered a plea of guilty to a single charge under Canada’s

Corruption of Foreign Public Officials Act (CFPOA), S.C. 1998,

c. 34 (Can.), the first major public enforcement action Canada has

taken since its 1999 proclamation. Niko pleaded guilty to the

charge that between February 1, 2005 and June 30, 2005, it pro-

vided goods and services to a person for the benefit of foreign

public officials to induce officials to use their position to influ-

ence acts or decisions of a foreign state, in order to obtain or

retain an advantage in the course of business. The background to

the event was a January 2005 explosion at Niko’s Bangladesh

affiliate’s natural gas field facility near a rural village that resulted

in significant damage and claims for environmental contam-

ination.

The CFPOA creates an offence of bribing foreign public

officials, with unlimited fines and maximum five-year imprison-

ment. The range of persons covered under the statue includes

not only direct employees of foreign states, but also persons

performing public duties for the foreign state, including those

employed by boards, commissions, corporations, or other bodies

of authority performing those duties or functions. Within the

definition of “benefit of any kind” bribes include those given,

offered, or agreed to be given or offered not only to the foreign

public official, but to any person (such as a family member) for

that person’s benefit. The offence requires that the benefit be

given in connection with performance of the official’s duties or

functions, or to induce the official to influence acts or decisions

of the foreign state or public international organization, in order

to retain or obtain an advantage in the course of business. Limited

defences are permitted for so-called facilitation payments of a

minor nature to secure an act of a “routine nature” by the official,

such as obtaining permits, processing official documents, or ob-

taining public services. Under Canadian law, individual execu-

tives and their companies may be liable for prosecution not only

where they engage in deliberate intentional conduct, but also

where they may be willfully blind to corrupt conduct by other

company officials that would cause suspicions to be raised, but

deliberately refrain from making inquiries into the activity.

In the Niko case, no individuals were charged. The recom-

mended fine of $8.26 million (plus mandated fine surcharges of

an additional 15%) was agreed to on the basis of the company’s

cooperative stance with Royal Canadian Mounted Police investi-

gators (who commenced their investigation in 2005), but also

reflected its substantial market capitalization of over $3 billion.

The Company’s Counsel is reported to have stated that larger de-

terrent penalties are warranted for successful enterprises. Niko

also agreed to a three-year corporate probationary term, during

which it must take steps to improve compliance in this area.

SUPREM E COURT OF YUKON DISM ISSES LIARD FIRST NATION

APPLICATION TO QUASH SELW YN PROJECT DECISION

DOCUM ENT

In Liard First Nation v. Yukon Government and Selwyn

Chihong Mining Ltd., 2011 Yukon Sup. Ct. 55, the Yukon Su-

preme Court dismissed a challenge to the Yukon Director of

Mineral Resources’ (Decision Body) decision to allow the Selwyn

Resources Underground Exploration Program (Project) to proceed

by confirming an environmental assessment that concluded the

Project was not likely to cause significant adverse environmental

effects.

As background, the Project proposal was first submitted to

the appropriate environmental assessment office (Designated Of-

fice) pursuant to the Yukon Environmental and Socio-economic

Assessment Act (YESAA), S.C. 2003, c. 7 (Can.), in 2009. The

Designated Office notified the proponent, the Decision Body, and

Liard First Nation (LFN), each of which filed extensive comments

on the perceived environmental and social impacts of the Project.

LFN, who has not completed a final land claims agreement,

was advised that the Project might have environmental or socio-

economic effects in the territory over which it claims aboriginal

rights and title. Liard First Nation , 2011 Yukon Sup. Ct. 55,

at 7-8.

On June 16, 2010, the Designated Office recommended that

the Project proceed (Evaluation Report). The Evaluation Report

recommended 52 terms and conditions that would mitigate the

Project’s significant adverse environmental effects to a level where

they were no longer considered significant. On July 23, 2010, the

Decision Body essentially accepted the Evaluation Report’s rec-

ommendation (Decision), with some changes arising out of its

consultation with LFN. Id. at 10-12.

LFN challenged the Decision, contending that the Designated

Office lacked sufficient background data to undertake an environ-

mental assessment of the Project, and that the Decision failed to

address the incompleteness of the Evaluation Report and deferred

the assessment of significant environmental effects until after the

Project is underway. Id. at 19.

In its decision, the Court confirmed that an environmental

assessment process is not a regulatory process, but rather a plan-

ning one to ensure that environmental concerns are taken into

consideration before projects are undertaken. As such, contrary to

LFN’s assertion that the Designated Office failed to resolve un-

certainties, the Court held that the Evaluation Report does not

need to resolve all uncertainty, and found that the Evaluation Re-

port reasonably assessed the environmental impacts of the Project.

Similarly the Court found that the Decision Body fulfilled its

obligation to give “full and fair consideration to scientific in-

formation, traditional knowledge and other information that is



page 28 MINERAL LAW NEWSLETTER

provided with the recommendation,” and found the Decision to be

reasonable. Id. at 31-35.

Concerning the duty to consult, the court held that LFN was

entitled to a full and fair consideration of its views, to a level “sig-

nificantly deeper” than the minimum, and accommodation where

possible. In this case, the Court found the consultation to be full

and fair, as LFN was duly notified about the Project, was

given a meaningful opportunity to participate in the assessment,

and several government employees knowledgeable about both the

evaluation process and the scientific information met with LFN

members to consider their view. LFN was reasonably accommo-

dated through the changes made to the Decision after the July 22

meeting. Id. at 40-41.

While the Court dismissed the challenge to the Decision, the

proponent must still undergo further permitting, including a reg-

ulatory licensing process before the Yukon Water Board before

the Project can proceed.

DECISION IN BLUE MOUNTAIN RESORTS LTD . V. ONTARIO (THE

M INISTRY OF LABOUR AND THE ONTARIO LABOUR RELATIONS

BOARD) EXTENDS REPORTING OF FATAL AND CRITICAL

INJURIES AT A WORKPLACE

The Divisional Court has ruled that employers’ duty under

the Occupational Health and Safety Act, R.S.O. 1990, c. O.1

(Can.), to report all fatal and critical injuries at a workplace ex-

tends beyond workers to members of the public when the incident

arises from potential hazards or risks to employees. Blue Mountain

Resorts Ltd. v. Ontario (the Ministry of Labour and the Ontario

Labour Relations Board), 2011 Ont. Super. Ct. J. 3057. The case

arose in December 2007, when a guest of Blue Mountain Resorts

Ltd. (Blue Mountain) drowned in an unsupervised swimming pool

there. Blue Mountain did not report the incident to the ministry

because it did not involve a worker. However, a ministry inspector

ordered Blue Mountain to report the death pursuant to section

51(1) of the Act, which requires employers to do so when any

person is killed or injured at a workplace.

The Ontario Labour Relations Board upheld the order. It rea-

soned that reporting was necessary when workers are vulnerable

to the hazard underlying an incident. The board also ruled that all

of the roughly 750 acres of land at the Blue Mountain Resort

constituted a workplace. The Divisional Court upheld the board’s

interpretation that nonworker injuries were reportable, but res-

tricted what constituted a workplace to a determination that was

dependent on the facts of each case with regard to the nature of

the hazard, the context in which the injury occurred, and the nexus

with worker safety.

Going forward, Ontario employers will have to complete a

detailed individual analysis of each situation to determine whether

a worker could have been injured by the risk or hazard. Many

employers may elect to report all injuries whether to workers

or nonworkers out of an abundance of caution. It is not known

whether Blue Mountain intends to appeal the decision. 

EL M ORRO PROJECT TRIAL BEGINS

Over 17 months after Barrick Gold filed its challenge against

Goldcorp Inc. (Goldcorp), New Gold Inc. (New Gold), and Xstrata

Copper Chile S.A. (Xstrata) over Goldcorp’s purchase of 70%

ownership of the El Morro project, the long-awaited first phase of

court proceedings (relating to liability) began before the Ontario

Superior Court of Justice in June 2011. The second phase of the

proceedings (relating to remedy) is expected to commence in

October, 2011. No decision is expected until both phases are

complete. Barrick Gold Corp. v. Goldcorp Inc., 2011 Ont. Super.

Ct. J. 1325, No. CV-10-8539-00CL.

As background, in October 2009, Xstrata announced that it

had entered into a sale agreement to transfer all of Xstrata’s rights

and interests (70%) in the El Morro mining project in Chile to

Barrick for US$465 million. In January 2010, New Gold an-

nounced that it had given Xstrata notice of its desire to purchase

such rights and interests pursuant to a Right of First Refusal

(ROFR) arising under the shareholders agreement between Xstrata

and New Gold. Simultaneously with the New Gold announce-

ment, Goldcorp announced an agreement with New Gold to ac-

quire Xstrata’s 70% interest in the El Morro Project. Shortly

thereafter, in January 2010, Barrick filed an action in the Ontario

Superior Court of Justice against New Gold and Goldcorp as-

serting that the attempted exercise of the ROFR was invalid and

unenforceable and improperly interfered with Barrick’s right to

acquire the interest in El Morro from Xstrata. In February 2010,

Barrick amended the Ontario action to add Xstrata and certain

related entities as parties to the Ontario action.

Barrick is seeking a variety of remedies against New Gold,

Goldcorp, and/or Xstrata, including constructive trust, specific

performance, disgorgement, damages, and other relief. 

BC  COURT OF APPEAL UPHOLDS FIRST COAL DECISION

In West Moberly First Nations v. British Columbia (Ministry

of Energy, Mines and Petroleum Resources), 2011 B.C. C.A. 247,

the British Columbia Court of Appeal upheld the ruling of the

Supreme Court of British Columbia that the province failed to

adequately consult with the West Moberly First Nations (West

Moberly) when it allowed First Coal Corporation (First Coal) to

explore for minerals in an area considered to be endangered

caribou habitat in northeast British Columbia. In the decision,

Chief Justice Lance Finch stated, “I conclude that a balancing of

the treaty rights of Native peoples with the rights of the public

generally, including the development of resources for the benefit

of the community as a whole, is not achieved if caribou herds in

the affected territories are extirpated.” Id. at ¶ 49.

In its judicial review application, West Moberly originally

applied for a declaration of invalidity in respect of three exploration-

related permits issued by the provincial government to First Coal.

These permits authorized First Coal to obtain bulk samples of

coal, to conduct an advanced exploration program, and to clear

trees to facilitate this exploration. West Moberly claimed that, in

issuing these permits, the Crown failed to consult adequately and

meaningfully concerning their Treaty 8 right to hunt caribou, and

had failed to reasonably accommodate their hunting rights. First

Coal’s proposed exploration activities were located 50 km from

the Moberly Lake Reserve, within what the First Nations consid-

ered a traditional hunting area. Since the 1970s, the First Nations’

leaders imposed a ban on caribou hunting by members because

very few animals were thought to remain. First Coal had previ-

ously been authorized to extract coal using a road passing through

important winter caribou habitat. It sought to amend its permit to

enable it to test a new technology for extracting coal. When First
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Coal became aware of the First Nations’ opposition to its sam-

pling and exploration projects in 2008, it began developing plans

to mitigate harm from the project and to monitor the project’s

effects on caribou. Ultimately, it proposed to reduce its bulk sample

permit and to cease using the road. It provided expert evidence

that its operations could harm the caribou herd. Id. at ¶¶ 21-39. It

was granted the amendment nonetheless, the province finding its

plans to mitigate harm and to monitor the caribou adequate.

The original 2010 ruling found that the province failed to

accommodate the First Nations’ concerns reasonably, given that

no concrete plan was established for the protection and rehabili-

tation of the caribou herd, and imposed a 90-day suspension on

First Coal’s exploration permit. West Moberly First Nations v.

British Columbia (Chief Inspector of Mines), 2010 B.C. Sup. Ct.

359. The court found the First Nations’ concerns were not fully

considered, attributing this to the province’s failure to act hon-

ourably in delegating its duty to consult and accommodate to

officials who lacked authority to adequately address the First

Nations’ concerns. He found the First Nations has a meaningful

right to hunt caribou in the area affected by First Coal’s oper-

ations. Id. The province then appealed the ruling, and later an-

nounced a plan to protect the local caribou herd, the Burnt Pine

caribou (consisting of approximately 11 animals).

In dismissing the appeal, the Court of Appeal found the prov-

ince’s officials were bound to consult any resources necessary to

make a properly informed decision on First Coal’s amendment

applications. These resources were not limited to First Coal’s

experts. The officials were bound to consider the treaty rights of

the First Nations. The province failed to provide meaningful

consultation to the First Nations in failing to consider the impact

of First Coal’s proposed future operations, not just the proposed

sampling. Given that the First Nations historically hunted caribou,

First Coal’s proposed operations had the potential to adversely

affect their treaty hunting rights. The judge did not err in con-

sidering the specific location and species of the First Nations’

hunting practices. The province failed to address how the First

Nations’ concerns had been addressed by First Coal’s plan to

mitigate harm. It erred in proceeding on the premise that the

exploration projects should proceed and that some sort of miti-

gation plan would suffice. It erred in treating the First Nations’

right to hunt as inferior to the Crown’s right to take up land for

mining. 2011 B.C. C.A. 247.

The decision contributes to the evolving legal definition

of the Crown’s duty to consult and accommodate aboriginal and

treaty rights, as well as the body of environmental law relating to

the protection of species at risk. 

What’s New:

• Minnesota Oil & Gas: Although not a producing state, Minnesota is significantly impacted by oil and

gas production and refining. Pipelines carry Canadian production through the state to U.S. markets and

U.S.-refined diluents to Canada. Minnesota has seen significant recent litigation over permitting of new

pipeline capacity and operation of existing pipelines. Note the report on “Frac Sands” in the Minnesota

Mining report in this issue of the Newsletter by our new Minnesota Oil & Gas Reporter, J. Scott Childs,

of Leonard, Street and Deinard in Minneapolis, as guest reporter. Readers should anticipate future

reports from Scott on Minnesota oil & gas matters. 

• Wyoming Mining: We welcome Andrew Emrich of Holland & Hart, Cheyenne, as the Wyoming mining

reporter. Andrew’s report on sodium leases is in this issue of the Newsletter.

• We are pleased to welcome several new reporters for future issues of the Newsletter: 

FERC – Sheila Slocum Hollis, of Duane Morris LLP, Washington, D.C.

Canadian Oil & Gas – Eden Oliver, of Bennett Jones, Toronto. 

Colorado Mining – Anya Mallett, of HKH Law, LLC, Denver. 

• We thank Nigel Bankes and Howard Hertzberg for their many years of reporting.
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F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

HOLDER OF VALID M INING CLAIM  LOCATED W ITHIN A

W ILDERNESS AREA IS NOT ENTITLED TO A PATENT FOR THE

SURFACE OF THE CLAIM

The U.S. District Court for the Eastern District of California

has ruled that under the Wilderness Act, 16 U.S.C. §§ 1131–1136,

the holder of a valid mining claim within a wilderness area does

not have a right to patent the surface of the claim when he had not

filed a patent application for the claim prior to the wilderness des-

ignation. This ruling was first announced in McMaster v. United

States, No. 2:10-cv-881-GEB-EFB, 2010 WL 3582555 (E.D. Cal.

Sept. 10, 2010) and reiterated in McMaster v. United States, No.

2:10-cv-00881-GEB-EFB, 2011 WL 3882475 (E.D. Cal. Sept. 2,

2011). The Wilderness Act provides that subject to “valid existing

rights,” mining patents covering lands within designated wilder-

ness areas shall reserve the surface estate to the United States. 16

U.S.C. § 1133(d)(3). The McMaster decisions do not contain an

elaborate analysis of the issue but conclude that even though the

claimant had a valid mining claim and was entitled to a patent to

the mineral deposits underlying the claim, those rights did not ex-

tend to a valid existing right to a patent of the surface of the claim.

In the court’s view, in order to claim such a right, a claimant is re-
continued on page 2
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G R E G O R Y  R .  D A N I E L S O N

C H A R L E S  A .  B R E E R

—  R E P O R T E R S  —

WYOM ING COURT REJECTS AGENCY LIM ITATIONS ON OIL

AND GAS CATEGORICAL EXCLUSIONS

Western Energy Alliance (WEA) filed an action in the U.S.

District Court for the District of Wyoming challenging the issu-

ance of agency instruction documents that limit the use of categor-

ical exclusions established by Congress in section 390 of the Energy

Policy Act of 2005 (Section 390), 42 U.S.C. § 15942, for certain

federal oil and gas development activities. In Western Energy

Alliance v. Salazar, No. 10-CV-237F, 2011 WL 3738240 (D. Wyo.

Aug. 12, 2011), the court vacated and enjoined the implementa-

tion of the instruction documents nationwide, holding that the

instructions were adopted contrary to public notice and comment

procedures.

Under Section 390, oil and gas activities within the five cat-

egorical exclusions are, subject to a rebuttable presumption, ex-

cluded from further review under the National Environmental

Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321–4347. In 2010,

the Bureau of Land Management and the U.S. Forest Service

(Agencies) issued instructions limiting the application of the Sec-

tion 390 categorical exclusions. The limitations included (1) “es-
continued on page 2

F E D E R A L  E N E R G Y  R E G U L A T O R Y  C O M M I S S I O N

S H E I L A  S .  H O L L I S

—  R E P O R T E R  —

FIFTH CIRCUIT FINDS FERC  OVERSTEPPED JURISDICTIONAL

BOUNDS

In a major decision cabining the Federal Energy Regulatory

Commission’s (FERC) jurisdiction over intrastate pipelines, the

U.S. Court of Appeals for the Fifth Circuit (Fifth Circuit) struck

down FERC order No. 720, Pipeline Posting Requirements Under

Section 23 of the Natural Gas Act, 125 FERC ¶ 61,211 (2008).

Texas Pipeline Ass’n v. FERC, No. 10-60066, 2011 WL 5027748

(5th Cir. Oct. 24, 2011). This order required the major intrastate

pipelines to post more flow data. In vacating the order, the court

sided with the intrastate pipelines and the state regulatory com-

missions. The rule would have been consistent with FERC’s de-

sire to increase transparency of natural gas markets via reporting

of detailed information on capacity, flow, and scheduling of move-

ment of natural gas on those systems. The court viewed FERC’s

action as in excess of its jurisdiction over the natural gas markets,

which has been limited historically to interstate pipelines under

the Natural Gas Act (NGA), 15 U.S.C. §§ 717-717w. The challenge

to FERC’s rule was mounted by the Texas Pipeline Association

and the Texas Railroad Commission.

The court stated that FERC has no authority to regulate wholly

intrastate pipelines. FERC’s actions were based on its interpreta-
continued on page 4
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quired to establish that he had filed a valid patent application

prior to the wilderness designation.

A  REM INDER THAT CLAIM  M AINTENANCE FEES AND SM ALL

M INER WAIVER CERTIFICATES ARE DUE ON OR BEFORE

AUGUST 31  OF EACH YEAR RATHER THAN SEPTEM BER 1

In Art Anderson, 181 IBLA 270, GFS(MIN) 14(2011), the

IBLA found that a placer mining claim was forfeited when the

claimant attempted to file a small miner waiver certification on

September 1, rather than on or before August 31. On September 1,

2010, plaintiff tried to  file a small miner waiver certification

with BLM for the 2011 assessment year. BLM rejected the waiver

certification because it lacked the signature of one of the claim

owners. Id. at 272-73. Plaintiff appealed and on appeal, the IBLA

stated that had plaintiff submitted a timely certificate, BLM’s

rejection of the waiver certificate would have been in error. BLM

should have accepted the certificate, notified the claimant of the

defect, and given the claimant 60 days’ notice to cure. Id. at 273.

However, the IBLA determined that plaintiff did not timely

submit the certificate. Prior to 2007, the assessment year began

at 12:00 p.m. on September 1 of each year. In 2007, Congress

amended the Consolidated Appropriations Act of 2008 to make

the annual assessment year commence at 12:01 a.m. of each year.

Id. at 274. Claimants are required to submit a claim maintenance

fee or waiver certificate before the commencement of the assess-

ment year. Id.; 30 U.S.C. § 28f(b). BLM has not yet amended its

regulations to reflect the change in the 2007 legislation and 43

C.F.R. § 3834.11(a)(2) still provides that the annual maintenance

fee is due on or before September 1 of each year. Nevertheless,

the IBLA held that the statute is self-operative and that failure to

timely pay the maintenance fee or submit the waiver certificate

causes the claim to forfeit by operation of law. 181 IBLA at 275.

F E D E R A L  —  O I L  &  G A S

continued from page 1

tablishing a screening process to consider extraordinary circum-

stances when using any Section 390” categorical exclusion, (2) in-

terjecting an additional condition within the second Section 390

categorical exclusion, which allowed its use only if a “proposed

drilling site was adequately analyzed in an existing activity-level

or project specific NEPA document,” and (3) eliminating the Sec-

tion 390 categorical exclusion “for actions based solely on a NEPA

document associated with a land use plan.” 2011 WL 3738240,

at *7.

WEA challenged the Agencies’ instructions as improper leg-

islative rules because they were issued without public notice and

an opportunity for comment as required under the Administrative

Procedure Act (APA). 5 U.S.C. §§ 551-559, 701-706, 1305, 3105,

3344, 4301, 5335, 5372, 7521. The court agreed. According to

the court, the instructions were “legislative,” “bind the agency,”

and “impose or affect individual rights and duties.” 2011 WL

3738240, at *7. The court rejected the Agencies’ argument that

the instructions were merely “interpretive.” The court’s decision
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vacates and enjoins the instructions “nationwide.” The court de-

clined, however, to address WEA’s substantive claims because

it did not want to prejudge the public notice and comment pro-

cess and such a substantive analysis would benefit from specific

facts. Id.

COURT DEFERS TO AGENCY DECISION NOT TO M ODEL OZONE

Two nongovernmental organizations (NGOs) filed an action

in the U.S. District Court for the District of Colorado challenging

decisions by the U.S. Forest Service (Forest Service) and Bureau

of Land Management (BLM) to approve a natural gas drilling

project of up to 45 wells in the White River National Forest in

western Colorado. In Natural Resources Defense Council v.

Vilsack, No. 08-cv-02371-CMA, 2011 WL 3471011 (D. Colo.

Aug. 5, 2011), the court affirmed the decisions of the Forest Ser-

vice and BLM.

The NGOs’ complaint claimed that the Forest Service vio-

lated NEPA and the National Forest Management Act of 1976

(NFMA), 16 U.S.C. §§ 472a, 521b, 1600–1614, because the sup-

porting environmental assessment (EA) failed to consider the proj-

ect’s effects on the creation of ozone and additionally violated

NFMA because the project’s effects would violate governing air

visibility standards. Because BLM relied on the Forest Service’s

EA, the claims against BLM were the same except the NGOs

claimed that BLM violated the Federal Land Policy and Manage-

ment Act of 1976 (FLPMA), 43 U.S.C. §§ 1701–1782, rather than

NFMA. 2011 WL 3471011, at *6.

In affirming the agency decisions, the court deferred to the

agencies’ conclusion that “ozone modeling was inappropriate for

this Project based on its complexity and cost. . . .” Id. at *9.

According to the court, NEPA’s “hard look” standard did not

require the court “to direct the Forest Service to engage in any

particular scientific investigation,” and the Forest Service’s deter-

mination that no applicable air standards would be violated satis-

fied NFMA. Id. The court found, however, that an ozone analysis

may be required in the future. With respect to visibility, the Forest

Service “voluntarily recognized an obligation to protect air qual-

ity, including visibility, from all activities occurring under the

[Forest Plan].” Id. at *10. The cumulative impacts analysis in the

EA indicated that there would be substantial adverse air quality

effects. Id. The court upheld the Forest Service decision, however,

based on the agency’s determination that its efforts to work with

the Colorado air agency on visibility were sufficient to “manage

and protect air quality.” Id. at *11.

The fact that BLM relied on the Forest Service’s analysis

meant that the NGOs’ parallel ozone and visibility challenges to

BLM’s decision likewise failed. Id. at *12 (“Court’s analysis re-

garding whether the BLM violated NEPA and FLPMA is effec-

tively the same as its analysis with respect to whether the Forest

Service violated NEPA and NFMA.”). 

THIRD CIRCUIT COURT OF APPEALS AFFIRM S DISTRICT

COURT INJUNCTION PREVENTING APPLICATION OF NEPA  TO

OIL AND GAS LEASES IN THE ALLEGHENY NATIONAL FOREST

In Vol. XXVII, No. 2 (2010) of this Newsletter, we reported

on the decision of the U.S. District Court for the Western District

of Pennsylvania enjoining the Forest Service from requiring ap-

plication of NEPA as a precondition to exercise of rights under

private oil and gas leases covering lands in the Allegheny Na-

tional Forest (ANF). Minard Run Oil Co. v. U.S. Forest Service,

No. 09-125 Erie, 2009 WL 4937785 (W.D. Pa. Dec. 15, 2009).

The Forest Service and several environmental organizations ap-

pealed, and in Minard Run Oil Co. v. U.S. Forest Service, Nos.

10-1265, 10-2332, 2011 WL 4389220 (3d Cir. Sept. 20, 2011) the

Third Circuit Court of Appeals affirmed the district court’s grant

of a preliminary injunction.

In affirming the district court decision, the Third Circuit

rejected the Forest Service’s assertion that the court lacked ju-

risdiction because there is no final agency action subject to review

under the APA. 2011 WL 4389220, at *6. In determining whether

there was final agency action the court examined a number of fac-

tors including an announcement by the Forest Service (Statement)

that all pending and future oil and gas proposals “will be processed

after the appropriate level of environmental analysis has been con-

ducted under the NEPA.” Id. at *4. In addition, no new drilling

would be authorized until completion of a forest-wide environ-

mental impact statement (EIS). The court held that this Statement

represented the consummation of the Forest Service decision-

making process and was not interlocutory or preliminary because

the moratorium on drilling would not be revisited at a later date.

Id. at *6. The court noted that the Forest Service moratorium on

new drilling has significant legal consequences for mineral rights

owners in that they must stop all new drilling and the Forest Ser-

vice advised mineral owners that violators would face criminal

penalties. Id. at *7. Based on these factors, the court held that the

Statement constituted final agency action.

The court also held that the necessary elements for entering

a preliminary injunction were present in this matter. Particularly,

the court found that the mineral owners would likely succeed on

the merits. The court held that the Forest Service does not have

the broad authority it claims over private mineral rights owners’

access to surface lands. The special use regulations of the Forest

Service do not apply to the outstanding rights of the mineral owners.

The limited regulatory process whereby the mineral owners pro-

vide advance notice of drilling operations and the Forest Service

issues a notice to proceed (NTP) does not impose a permit re-

quirement. Although the Forest Service is entitled to notice from

the owners of these mineral rights prior to surface access, its ap-

proval is not required for surface access. Accordingly, the district

court properly concluded that the issuance of an NTP is not a

major federal action under NEPA and an EIS is not needed prior

to issuing an NTP. Id. at *12.
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IBLA  HOLDS THAT ADM INISTRATIVE DELAY DOES NOT

JUSTIFY DRILLING A WELL W ITHOUT A PERM IT

Brigham Oil & Gas, LP, appeals from a decision of the Deputy

State Director of the Montana State Office of the Bureau of Land

Management (BLM) affirming issuance of a Notice of Incidents

of Noncompliance (INC) for drilling a well without prior BLM

approval. In Brigham Oil & Gas, LP, 181 IBLA 282, GFS(O&G)

3(2011), the Interior Board of Land Appeals (IBLA) affirmed the

issuance of the INC, holding that BLM’s failure to comply with

the deadlines for consideration of applications for permits to drill

under the Energy Policy Act of 2005 does not justify Brigham’s

commencement of drilling operations without an approved permit.

On December 15, 2010, Brigham filed an Application for

Permit to Drill (APD) with the BLM Field Office, seeking ap-

proval to drill the well beginning January 14, 2011. Section 366

of the Energy Policy Act of 2005, 30 U.S.C. § 226(p), generally

requires that BLM notify the person applying for an APD, no later

than 10 days after filing, either that the APD is complete or that

the APD is incomplete, in which case the necessary missing infor-

mation must be identified. Then, not later than 30 days following

submission of a complete APD, the BLM must issue the permit or

defer decision on the permit and provide notice to the applicant of

any specific steps that the applicant needs to take for permit issu-

ance. 181 IBLA at 285.

After several inquiries, BLM notified Brigham on January 12,

2011, that the APD had been received. On January 24, 2011,

Brigham spud the well. Brigham paid the APD processing fee on

February 1, 2011. On February 10, 2011, the BLM issued its INC

based on Brigham’s drilling the well without prior BLM approval.

Id. at 283-84. “BLM does not dispute the fact that it neither

notified Brigham as to the completeness of the APD nor notified

Brigham of any action taken on the APD,” prior to issuance of the

INC. Id. at 284.

Based on BLM’s failure to act or perform its nondiscretion-

ary legal duties to issue notices regarding APD status, Brigham

asserts that it reasonably concluded that BLM had approved the

APD. While acknowledging that BLM has a nondiscretionary

duty to act on the APD within 30 days, IBLA found no provision

in the Energy Policy Act of 2005 stating that BLM’s failure to act

within the statutory time limits results in the approval of the APD.

To the contrary, the regulations require that an operator have an

approved APD before drilling any well on federally leased lands.

Id. at 287. IBLA stated that Brigham’s remedy for BLM’s failure

to act would be to institute a court action to require BLM to fulfill

its statutory obligation. The IBLA further notes that the equities

in this case do not fall in Brigham’s favor since it made no effort

to contact BLM prior to drilling the well to ascertain the status of

the APD. Id. at 288-90.

F E R C
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tion of the Energy Policy Act of 2005, 42 U.S.C. §§ 15801–16524,

which in FERC’s theory would be consistent with Congress’ de-

sire for reduced volatility of the natural gas markets via increased

transparency and substantially enhanced reporting requirements.

FERC’s argument was based in part on the fact that the major

intrastate pipelines were in many instances interconnected with

interstate pipelines. Despite the goals of FERC’s enforcement and

compliance initiatives, including fines, penalties, and disgorge-

ments, FERC’s regulatory reach only extended to interstate pipe-

lines.

SHALE GAS, PIPELINES, AND FERC

On November 14, 2011, FERC issued a certificate of public

convenience and necessity in Central New York Oil and Gas Co.,

No. CP10-480, 137 FERC ¶ 61,121 (2011) (CNYOG), granting

authorization to CNYOG to construct a pipeline, with certain

conditions, in the heart of the Marcellus Shale country. The case

is significant because it is indicative of FERC’s willingness to

proceed with the certification (essentially license to build) in the

face of the environmental community’s aggressive and outspoken

opposition to the pipeline’s construction. CNYOG is the subsid-

iary of Inergy, L.P., which operates an existing gas storage facility

in the area.

As FERC is confronted with a series of new certificate ap-

plications for pipeline construction to serve the transportation re-

quirements associated with large shale gas development in many

parts of the country, it will face notable environmental opposition.

The Environmental Protection Agency (EPA) had presented its

concerns about the need for FERC to prepare not just an Environ-

mental Assessment (EA), but rather a full Environmental Impact

Statement (EIS). The environmental interveners, which include such

major players as Earth Justice, Trout Unlimited, the Audubon So-

ciety, and the local Riverkeeper, all registered their deep concerns

about the pipeline and the totality of the development of the Mar-

cellus Shale. The MARC I Hub Line (MARC I), as the CNYOG

line is called, would be located in Bradford, Sullivan, and Lycoming

counties in Pennsylvania.

MARC I would provide open-access service to transport

the shale gas to market. The structure of the natural gas pipeline

network in much of the country is changing to meet the different

and newly expanded supply, which traditionally had flowed from

reserves in the Gulf of Mexico and Canada. MARC I would pro-

vide a major link between and among the traditional long haul

pipelines from the Gulf and the new shale gas production and stor-

age facilities. The environmental community had sought to have

the cumulative environmental impacts of the Marcellus Shale de-

velopment, including particularly impacts on drinking and other

water supplies, air quality, forests, noise, and land use, considered

in detail by FERC in a full-blown EIS.

FERC rejected the environmental interveners’ arguments seek-

ing a comprehensive regional review of the Marcellus Shale in

Pennsylvania on a variety of bases, including the fact that FERC

has no jurisdiction over natural gas production and gathering, that

the impacts of concern to the environmental interveners were not

reasonably foreseeable, and that M ARC I’s causal connection

to Pennsylvania’s Marcellus Shale was too “attenuated.” Further,

FERC viewed the pipeline as a project of relatively limited scope

to be constructed over a relatively short time period.

It is anticipated that the interveners will seek rehearing and

will appeal the decision when final.
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ADDITIONAL FERC  DEVELOPM ENTS

Other natural gas developments at FERC of particular note

are the issuance of three orders “Instituting Investigation and

Setting Matter for Hearing Pursuant to Section Five of the Natural

Gas Act.” ANR Storage Co., 137 FERC ¶ 61,136 (2011); MIGC

LLC, 137 FERC ¶ 61,135 (2011); and Bear Creek Storage Co.,

137 FERC ¶ 61,134 (2011). In each of the orders, FERC an-

nounced that based on review of publicly available information on

file at FERC, the companies may be substantially over-recovering

their cost of service, causing their rates to be unjust and unreason-

able. Each of the investigatees were required to file a full cost and

revenue study within 75 days of the issuance of the orders, which

were issued Nov. 17, 2011. The investigations likely indicate a

broader review of the rates and charges of the interstate pipeline

industry may lie ahead.

In another important development, FERC revised “its regu-

lations governing interstate natural gas pipelines to prohibit mul-

tiple affiliates of the same entity from bidding in an open season

for pipeline capacity in which the pipeline may allocate capacity

on a pro rata basis, unless each affiliate has an independent busi-

ness reason for submitting a bid.” Bidding by Affiliates in Open

Seasons for Pipeline Capacity, 137 FERC ¶ 61,126 (2011).

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

CONGRESS AUTHORIZES INCREASED USE OF SKI AREAS

On October 18, 2011, the Senate passed the Ski Area Recrea-

tional Opportunity Enhancement Act of 2011 (the Act), H.R. 765,

112th Cong. (2011). The House previously passed the act on

October 3, 2011. The bill was signed into law by President Barack

Obama on November 7, 2011. Pub. L. No. 112-46, 125 Stat. 538.

The act allows the Secretary of Agriculture to permit appropriate

additional seasonal or year-round recreational activities and facil-

ities on National Forest System lands subject to ski area permits

issued by the Secretary of Agriculture. Prior to the enactment of

the act the number of activities, particularly year-round or summer

activities, that could be authorized within ski area permit bound-

aries was somewhat limited. The act now allows the Secretary of

Agriculture to authorize additional seasonal activities within Na-

tional Forest ski area boundaries including zip lines, mountain

bike terrain parks and trails, disc golf courses, and ropes courses.

The act prohibits, however, the construction of tennis courts, water

slides and water parks, swimming pools, golf courses, and amuse-

ment parks within ski area boundaries. The Forest Service will

likely need to adopt additional regulations to implement the changes

mandated by the act.

TENTH CIRCUIT UPHOLDS 2001  ROADLESS RULE

The debate concerning the management of National Forest

System roadless areas took another dramatic turn in October when

the U.S. Court of Appeals for the Tenth Circuit effectively af-

firmed the 2001 Roadless Rule and overturned a nationwide in-

junction of that rule that had been issued by the U.S. District Court

for the District of Wyoming. Wyoming v. U.S. Department of Ag-

riculture, Nos. 08-8061, 09-8075, 2011 WL 5022755 (10th Cir.

Oct. 21, 2011). Controversy surrounding the Forest Service’s man-

agement of so-called inventoried roadless areas has existed since

the agency first completed the Roadless Area Review and Evalua-

tion Project (RARE I) in 1972. The debate came to the forefront

in the late 1990s when the Department of Agriculture under then

President Bill Clinton embarked upon a comprehensive effort to

reduce road construction within inventoried roadless areas of the

National Forest System. On January 12, 2001, the Forest Service

promulgated the Protection of Inventoried Roadless Areas Rule

(2001 Roadless Rule) after the completion of an environmental

impact statement and formal rulemaking process. 66 Fed. Reg. 3244

(Jan. 12, 2001) (codified at 36 C.F.R. §§ 294.10–.14). The 2001

Roadless Rule generally prohibited the construction or reconstruc-

tion of roads or the harvesting of timber within 58.5 million acres

of National Forest System lands. Since 2001, the Roadless Rule

has been the subject of at least nine lawsuits including suits filed

in federal district courts in Alaska, Idaho, North Dakota, Utah,

Wyoming, and the District of Columbia. The 2001 Roadless Rule

was previously upheld by U.S. Court of Appeals for the Ninth

Circuit. Kootenai Tribe of Idaho v. Veneman, 313 F.3d 1094 (9th

Cir. 2002). For a complete discussion of the 2001 Roadless Rule,

subsequent litigation, and additional rulemaking procedures re-

lated to roadless areas, see Vols. XVIII, No. 1 (2001); XVIII,

No. 2 (2001); XX, No. 3 (2003); XXI, No. 3 (2004); XXII, No. 2

(2005); XXIII, No. 4 (2006); XXIV, No. 1 (2007); and XXV, No. 4

(2008) of this Newsletter.

Even the current litigation has a long history before the Tenth

Circuit. On May 18, 2001, shortly after the 2001 Roadless Rule

was promulgated, Wyoming filed a complaint in the U.S. District

Court for the District of Wyoming challenging the legality of the

2001 Roadless Rule under several environmental statutes includ-

ing the National Environmental Policy Act of 1969 (NEPA), 42

U.S.C. §§ 4321–4347, the Wilderness Act, 16 U.S.C. §§ 1131–

1136, the National Forest Management Act of 1976 (NFMA), 16

U.S.C. §§ 472a, 521b, 1600–1614, and the Multiple-Use Sustained-

Yield Act of 1960 (MUSYA), 16 U.S.C. §§ 528-531. On July 14,

2003, the District of Wyoming determined the 2001 Roadless Rule

was promulgated in violation of NEPA and the Wilderness Act

and therefore permanently enjoined enforcement of the rule. Wyo-

ming v. U.S. Department of Agriculture, 277 F. Supp. 2d 1197 (D.

Wyo. 2003). While the District of Wyoming’s decision was on ap-

peal, the Forest Service adopted a new management scheme for

roadless areas, which superseded the 2001 Roadless Rule. See

State Petitions for Inventoried Roadless Area Management, 70

Fed. Reg. 25,654 (May 13, 2005) (2005 Roadless Rule). The 2005

Roadless Rule would have allowed individual states to pursue

separate roadless management systems by state rather than a na-

tional rule. Because the 2001 Roadless Rule had been superseded,

the U.S. Court of Appeals for the Tenth Circuit dismissed the ap-

peal as moot, vacated the district court’s injunction, and remanded

the case to the district court without prejudice. Wyoming v. U.S.

Department of Agriculture, 414 F.3d 1207 (10th Cir. 2005). Sub-

sequently, several states successfully challenged the 2005 Road-
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less Rule in the U.S. District Court for the Northern District of

California. California ex rel. Lockyer v. U.S. Department of Ag-

riculture, 459 F. Supp. 2d 874 (N.D. Cal. 2006). That decision

was later affirmed by the Ninth Circuit. California ex rel. Lockyer

v. U.S. Department of Agriculture, 575 F.3d 999 (9th Cir. 2009).

As a result of those decisions, the 2005 Roadless Rule was en-

joined and the 2001 Roadless Rule was reinstated. After the 2001

Roadless Rule was reinstated, Wyoming renewed its challenge in

the District of Wyoming, again asserting violations of the Wilder-

ness Act, NEPA, MUSYA, and NFMA. On August 12, 2008, the

Wyoming District Court again ruled that the 2001 Roadless Rule

was promulgated in violation of the Wilderness Act and NEPA,

and issued a permanent nationwide injunction. Wyoming v. U.S.

Department of Agriculture, 570 F. Supp. 2d 1309 (D. Wyo. 2008).

Because of the potentially contradictory decisions, the Forest Ser-

vice was placed in a precarious position with both of its rules sub-

ject to injunctions.

On appeal, in a massive 120-page decision, the Tenth Circuit

overturned the District of Wyoming’s decision and determined that

the 2001 Roadless Rule was not issued in violation of NEPA,

NFMA, MUSYA, or the Wilderness Act. Wyoming v. U.S. Depart-

ment of Agriculture, Nos. 08-8061, 09-8075, 2011 WL 5022755

(10th Cir. Oct. 21, 2011). The Tenth Circuit first determined that

the 2001 Roadless Rule was not promulgated in violation of the

Wilderness Act and did not create de facto wilderness areas within

the State of Wyoming. The state had argued that under the Wil-

derness Act only Congress and not the Forest Service can desig-

nate wilderness areas within Wyoming. The court determined that

the prohibitions of the 2001 Roadless Rule were substantially

different and less restrictive than the prohibitions and limitations

on future activities imposed on wilderness areas and therefore not

improper. Id. at *8-15.

Second, the court examined each of the seven procedural

NEPA violations alleged by the state and determined that no NEPA

violations had occurred. The state alleged that the Forest Service

failed to comply with NEPA requirements regarding: (1) scoping,

(2) cooperating agency status, (3) consideration of reasonable range

of alternatives in the EIS, (4) consideration of the cumulative

impacts to the proposed action in the EIS, (5) conclusion of site-

specific analysis in the EIS, (6) preparation of the supplemental

EIS, and (7) an objective (hard look) at the environmental conse-

quences of agency action by predetermining the outcome of the

NEPA process. Id. at *15-42.

Finally, the Tenth Circuit examined the state’s position that

the 2001 Roadless Rule was enacted in violation of MUSYA and

NFMA because it curtailed multiple use of NFS lands or imposed

specific limitations on individual forests without going through

the planning procedures mandated by NFMA. The court disagreed

with both these contentions and determined that nothing in

MUSYA prohibits the Forest Service from managing portions of

NFS lands for conservation or limited use. With respect to the

NFMA claim, the court determined that both the Organic Admin-

istration Act of 1897, 16 U.S.C. §§ 473-482, 551, and MUSYA

provide the Forest Service with ample authority to enact nation-

wide rules such as the 2001 Roadless Rule. Id. at *42-47. The

Tenth Circuit remanded the matter back to the U.S. District Court

for the District of Wyoming with a mandate to vacate the nation-

wide injunction. Id. at *48. Unless and until the Forest Service

issues additional regulations, given the Tenth Circuit’s decision

and the Ninth Circuit’s decisions in the Kootenai Tribe and Cali-

fornia ex rel. Lockyer cases noted above, the 2001 Roadless Rule

will, presumably, once again be the law of the land.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

M I N I N G

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

SECRETARY OF THE INTERIOR ANNOUNCES, THEN DELAYS,

CONSOLIDATION OF OFFICE OF SURFACE M INING

RECLAM ATION AND ENFORCEM ENT W ITH BUREAU OF LAND

M ANAGEM ENT

On October 26, 2011, Secretary of the Interior Ken Salazar

issued Secretarial Order No. 3315 ordering the consolidation of

the Office of Surface Mining Reclamation and Enforcement (OSM)

within the Bureau of Land Management (BLM) in order to “inte-

grate the management, oversight, and accountability of activities

associated with mining regulation and abandoned mine reclama-

tion; ensure efficiencies in revenue collection and enforcement

responsibilities; and provide independent safety and environmen-

tal oversight of these activities.” Secretarial Order 3315. The Sec-

retarial Order was to have become effective on December 1, 2011,

following consultation with the White House, Office of Manage-

ment and Budget, and applicable Congressional committees with

responsibility over these functions. After receiving significant re-

sistance from members of Congress, however, on November 28,

2011, the Secretary issued Secretarial Order No. 3316, a supple-

ment and amendment to Secretarial Order No. 3315, that delays

the effective date of the proposed consolidation and requires the

Deputy Secretary, the Assistant Secretary for Land and Minerals

Management, the Director of OSM, and the Director of BLM to

provide a report to the Secretary regarding the consolidation of

OSM and BLM. Until the report is issued on February 15, 2012,

the potential consolidation of OSM and BLM appears to be on

hold. 

Under the original Secretarial Order, the OSM was to have

been integrated into BLM in order to conserve on administrative

functions including, but not limited to, human resources, budget,

communications, information, and financial assistance. Of particu-

lar note, the OSM’s coal fee collection and distribution functions

would have been integrated with those of the Office of Natural

Resources Revenue (ONRR). The ONRR already oversees onshore

and offshore oil and gas revenue and royalties collection.
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C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  & G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

DEPARTM ENT OF THE INTERIOR CONTINUES RESTRUCTURING

OF FORM ER M M S

On October 18, 2011, the Department of the Interior (DOI)

issued a direct final rule continuing its efforts to separate and re-

designate the former Minerals Management Service (MMS). 76

Fed. Reg. 64,432 (Oct. 18, 2011) (to be codified at 30 C.F.R. chs.

II, V). On May 19, 2010, Secretary of the Interior Ken Salazar

announced that the responsibilities of the former MMS would be

separated between three new organizations: Office of Natural Re-

sources Revenue (ONRR), Bureau of Ocean Energy Management

(BOEM), and Bureau of Safety and Environmental Enforcement

(BSEE). The Secretary of the Interior issued Secretarial Order

No. 3302 on June 18, 2010, which announced the name change of

the MMS to the Bureau of Ocean Energy Management, Regula-

tion, and Enforcement (BOEMRE), and indicated that the name

would remain in effect until October 1, 2011. With its direct final

rule issued on October 18, 2011, DOI continued its restructuring

by designating those regulations that will apply to the authority of

the BSEE and will remain in 30 C.F.R. ch. II, but retitling the

chapter “Bureau of Safety and Environmental Enforcement.” Ad-

ditionally, DOI removed from chapter II the regulations appli-

cable to the authority of BOEM, and recodified them in a new 30

C.F.R. ch. V entitled “Bureau of Ocean Energy Management.”

Both BOEM and BSEE will report to the Assistant Secretary

for Land and Minerals Management. BOEM will be responsible

for conventional (e.g., oil and gas) and renewable energy-related

management functions, including activities that involve resource

evaluation, planning, and leasing; environmental science; and en-

vironmental analyses. BSEE will be responsible for safety and en-

vironmental enforcement, including the authority to permit activi-

ties; inspect, investigate, summon witnesses, and produce evidence;

levy penalties; cancel or suspend activities; and oversee safety op-

erations.

ONRR is responsible for royalties and revenue-management

functions that include royalty and revenue collection and distribu-

tion, auditing and compliance, investigation and enforcement, and

asset management both for onshore and offshore activities. The

functions of the former Minerals Revenue Management (MRM)

officially transferred to ONRR on October 1, 2010, reporting to

the Assistant Secretary for Policy, Management and Budget. ONRR

published on October 4, 2010, a final rule in the Federal Register,

75 Fed. Reg. 61,051, which moved the regulations relating to its

royalty and revenue functions from 30 C.F.R. ch. II to ch. XII.

Finally, DOI indicated that it will also be issuing a Notice of

Proposed Rulemaking in the upcoming months to facilitate the

finalization of the split between BOEM and BSEE in the above-

described reorganization of the regulations. DOI determined that

in some cases the split between the two new bureaus would be

substantial enough that a new rulemaking would be required.

WHITE HOUSE DELAYS DECISION ON KEYSTONE XL

PIPELINE

On November 10, 2011, the Obama administration announced

that it will seek to reroute a portion of a proposed Canada-U.S. oil

pipeline, postponing a decision until well after the 2012 election.

The proposed pipeline would travel from Alberta, Canada, south

across Montana, South Dakota, and Nebraska, joining existing pipe-

lines in Kansas and Oklahoma before entering new pipeline across

southern Oklahoma and Texas to refining regions in Houston and

Port Arthur. The State Department, which has jurisdiction over the

pipeline because it crosses the international border, said it would

seek an alternative route for a small portion of the pipeline that

runs through an environmentally sensitive part of Nebraska known

as the Sand Hills, and over the Ogallala Aquifer. This will require

a new environmental review that will take until at least the first

quarter of 2013. See U.S. Department of State, “Keystone XL

Pipeline Project Review Process: Decision to Seek Additional

Information” (Nov. 10, 2011), http://www.state.gov/r/pa/prs/ps/

2011/11/176964.htm.

The decision will have significant impacts on the North Amer-

ican energy industry, given the project’s importance for Canadian

oil producers looking to the U.S. market and for refiners that have

spent billions of dollars to handle the influx of heavy Alberta crude,

a significant source of potential fuel. The decision has been dif-

ficult for the administration because it presents a conflict between

labor unions that believe the pipeline will be a significant source

of high-paying jobs and the environmental community that did not

support either the pipeline route or the importation of additional

fossil fuels from Canada. 

EPA  LIFTS STAY OF TRI REPORTING REQUIREM ENTS FOR

HYDROGEN SULFIDE

The Environmental Protection Agency (EPA) announced on

November 4, 2011, that it is reinstating Toxic Release Inventory

(TRI) reporting requirements for hydrogen sulfide. The TRI is a

public, federal database containing information on toxic chemical

releases and waste management activities reported annually by

certain industries and federal facilities.

Hydrogen sulfide occurs naturally in crude petroleum and

natural gas, and can also result from the breakdown of organic

matter. Hydrogen sulfide can also result from industrial activities,

such as petroleum refining. Individuals living near gas and oil

drilling operations, wastewater treatment plants, farms with ma-

nure storage or livestock confinement facilities, or landfills may

be exposed to higher levels of hydrogen sulfide. Exposure to hy-

drogen sulfide can have “chronic health effects in humans (upper

respiratory tract toxicity and neurotoxicity) and significant adverse

effects in aquatic organisms. . . .” 76 Fed. Reg. 64,022, 64,027

(Oct. 17, 2011).

Hydrogen sulfide was added to the TRI list of toxic chemicals

in a final rule published on December 1, 1993, but TRI reporting

requirements were suspended on August 22, 1994, in order to ad-

dress issues raised by members of the regulated community re-

garding the information used to support the original listing decision.

On February 26, 2010, EPA published a Federal Register docu-

ment that stated its intent to lift the stay, and provided the public

with the opportunity to comment on EPA’s review of available
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data on the human health and environmental effects of hydrogen

sulfide. EPA then published notice on October 17, 2011, that

“[b]ased on EPA’s further evaluation and the consideration of the

public comments received on the notice of intent, EPA continues

to believe that the [stay] should be lifted.” 76 Fed. Reg. at 64,023.

EPA concluded that the reporting requirements for hydrogen sul-

fide should be reinstated. 

According to the most recent information available as of the

date of this report, the EPA’s action will be effective for the 2012

TRI reporting year. The first reports for the 2012 TRI reporting

year are due by July 1, 2013.

A L A S K A  —  M I N I N G

J . P .  T A N G E N

—  R E P O R T E R  —

COURT RULES ON EXPLORATION PROJECT PERM ITTING

In an exhaustive 154-page decision disposing of all remaining

claims against the State of Alaska, Superior Court Judge Eric A.

Aarseth found that, in conjunction with the Pebble (mineral explo-

ration) Project in Southwest Alaska, the state’s Miscellaneous

Land Use Permit (MLUP) system, as administered, and the state’s

Temporary Water Use Permit (TWUP) program, as administered,

did not violate the provisions of Article VIII of the Alaska Con-

stitution. Nunamta Aulukestai v. Alaska, No. 3AN-09-09173CI

(Alaska Super. Ct. Sept. 26, 2011), http://law.alaska.gov/pdf/press/

092811-Nunamta.pdf. In an earlier ruling Judge Aarseth had found

that the two programs, essential to mineral exploration on state-

owned land, were constitutional on their face. Id. at 8. His earlier

ruling, however, allowed plaintiffs to adduce evidence to show

that the programs were unconstitutional as applied. Id.

A two-week trial was held by the court during which plain-

tiffs introduced evidence on numerous questions relating to explo-

ration activities at the Pebble Project. The court’s opinion addressed

each issue in turn, examined it comprehensively, and, in all cases,

determined that the allegations were not supported by the evi-

dence.

One of the threshold questions raised by the plaintiffs was

whether the challenged programs, when applied to mineral explo-

ration activities, amounted to a disposal of state land. According

to Judge Aarseth, “[t]he MLUPs and TWUPs issued by the State

are revocable and do not amount to a disposal under Article VIII,

Section 10 of the Alaska Constitution.” Id. at 16.

Judge Aarseth found that the plaintiffs failed to prove that

there were long-term or harmful environmental impacts from the

exploration drilling operation at the Pebble Project. He found

there was no evidence of acid rock drainage from the drill holes,

acid rock drainage from the drill cuttings, or adverse environ-

mental impacts from the discharge of drilling muds and fluids;

and further found that the water withdrawals necessary to support

drilling operations were insignificant and temporary, and that there

was no persuasive evidence that the water withdrawals had caused

any actual harm at all. Id. at 39-80.

In addition, Judge Aarseth found no persuasive evidence that

the exploration drilling activities caused impacts to fish or fish

habitat either in terms of water quantity, water quality, water in-

take, or seismic activity. He found no significant evidence to con-

clude that the drilling activities at the Pebble Project had caused

impacts to wildlife or wildlife habitat for caribou or any other

resident animals. Id. at 80-118. The judge found no evidence of

permanent or long-term environmental harm resulting from fuel

spills, no evidence that mineral exploration activities had caused

significant and permanent impacts on vegetation, and no evidence

that exploration activities at the Pebble Project had impacted any

archaeological or cultural resources. Id. at 119-27.

Judge Aarseth went on to rule that the permits associated with

the Pebble Project did not unconstitutionally impinge on reason-

able concurrent uses of the project area because the permits did

not provide for exclusive use of the area, that the drilling program

and water withdrawals did not impact reasonable concurrent uses

of water by fisheries, that the drilling program did not impact

reasonable concurrent use of the indigenous wildlife resources,

that the drilling program had not excluded hunting guides, and

that the program did not impact subsistence users. Id. at 136-47.

This decision does not address development permits, but it

does constitute a playbook for all future large exploration projects

in Alaska. This decision establishes that Alaska is administering

the oversight of exploration programs correctly. Future explora-

tion operations in Alaska will vary from the existing guidelines at

great risk.

If this matter is appealed, the reviewing court will necessarily

be short-handed because at least two of the five justices must

recuse themselves due to conflicts and it is conceivable that there

will be a vacancy on the court because a third justice has been

nominated to the U.S. Court of Appeals for the Ninth Circuit.

A L A S K A  —  O I L  &  G A S

J O N A T H A N  E .  I V E R S E N

J O S E P H  J .  P E R K I N S ,  J R .
—  R E P O R T E R S  —

ALASKA LEGISLATURE CONSIDERS AM ENDING THE OIL AND

GAS PRODUCTION TAX

Oil and gas are the backbone of Alaska’s economy. The in-

dustry provides jobs and economic activity, and royalties and taxes

collected on oil and gas production bring in approximately 70%

of state revenue. Over the past several years the oil and gas pro-

duction tax, Alaska Stat. §§ 43.55.011–.900, has been a source of

great contention. For a period of more than 20 years ending in

2006, the production tax was levied on the “gross value” of oil

and gas at the point of production. In 2006, the Alaska Legislature

enacted the Petroleum Production Tax (PPT), which dramatically

changed the taxation of oil and gas produced in Alaska: PPT taxes

“net profits” on oil and gas production rather than “gross value.”

Then, in 2007, the legislature amended PPT to collect what has

been called Alaska’s Clear and Equitable Share (ACES). Although

ACES continues to tax net profits on oil and gas production, the

tax system under ACES differs in many respects from its prede-

cessor, and the tax rates under ACES—particularly the progres-

sive surcharge on production—have been and will continue to be
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hotly debated. Of particular importance is House Bill 110, intro-

duced by Governor Sean Parnell in 2011, that saw significant

debate in the legislature in 2011 and will be worth tracking as the

legislature reconvenes in January 2012.

To understand the substance of HB 110, one needs to be

familiar with the basic components of ACES. The ACES tax cal-

culation begins with the “gross value” at the point of production,

which is essentially the Alaska North Slope (ANS) market price

less Trans Alaska Pipeline System (TAPS) tariffs and marine trans-

portation costs. Upstream costs, known as lease expenditures, are

then subtracted from the gross value at the point of production

to arrive at the “production tax value” (basically, net profit per

barrel). The tax that is levied on that production tax value is the

sum of (1) the base rate and (2) the progressive surcharge. The

base rate is 25%. The progressive surcharge is calculated on a

monthly basis and starts at 0.4% on every $1 by which the pro-

duction tax value exceeds $30 per barrel, up to $92.50. At pro-

duction tax values in excess of $92.50, the progressive surcharge

equals the sum of 25% (0.4% times $62.50) plus 0.1% per every

additional $1 of profit per barrel, up to a maximum progressive

surcharge of 50%. Thus, the maximum total tax rate is 75%. The

tax system has several different credits that may then be applied

to reduce the amount of tax due. A basic numerical example is

helpful.

Market price $100/bbl

Less:

Marine shipping $2/bbl

TAPS tariff $4/bbl

Gross value at Point of Production $94/bbl

Less lease expenditures:

Operating cost $11/bbl

Capital cost $12/bbl

Production Tax Value $71/bbl

The progressive surcharge arises when production tax value

exceeds $30/bbl, so at a production tax value of $71/bbl, the pro-

gressive surcharge would be (71 – 30) x 0.4%, or 16.4%. The total

tax rate then would be the base rate plus the progressive surcharge:

25% + 16.4%, or 41.4%. So in this example the total tax before

any reduction for credits would be 41.4% x $71, or $29.39/bbl.

See, Roger Marks, “Alaska’s oil and gas production tax severely

limits upside profit potential” Oil & Gas Financial Journal (Sept. 1,

2010), http://www.ogfj.com/index.html (search “Alaska produc-

tion tax”).

Note that the credits offer substantial incentives for com-

panies currently doing business in Alaska or seeking to do busi-

ness in Alaska. These credits merit their own discussion and are

largely beyond the scope of this report.

The primary stated goal of HB 110 is to encourage explora-

tion and development of Alaska’s oil and gas resources. The main

proposed changes in HB 110, as introduced to the legislature, can

be summarized in four general categories:

• Base Rate – Sections 6 and 8 of the bill would reduce

the base rate from 25% to 15% for oil and gas produc-

tion from leases or properties that were not producing or

within an oil and gas unit as of December 31, 2010.

• Progressive Surcharge – Section 8 of the bill would

define the progressive surcharge as discrete brackets ap-

plied to incremental revenue rather than as a continuous

function. The progressive surcharge would be calculated

on an annual basis instead of monthly to mitigate short-

term price and cost fluctuations.

• Tax Cap – Section 8 of the bill would limit the tax rate

to 50% for legacy fields and 40% for new fields.

• Credits – Currently, certain credits must be claimed over

the course of two years rather than in a single year.

Sections 11 and 12 of the bill would remove that limi-

tation. Current law also provides a credit in the amount

of 40% of certain expenditures for wells. This credit is

only available for activity in areas other than the North

Slope. Sections 15 and 16 of the bill would remove that

geographical limitation.

At this point it is unclear whether the legislature will pass

HB 110, either in its as-introduced form or as amended in the

2011 session, or other production tax legislation. The next legis-

lative session starts January 17, 2012, and given the importance

of the oil and gas industry to Alaska, any activity regarding the

production tax will be watched closely. 

POINT THOM SON APPEAL REM AINS PENDING

Despite rumors of a pending settlement of all issues in Alaska

Department of Natural Resources v. ExxonMobil Corp., No.

S-13730 (Alaska S. Ct.) (six consolidated appeals), no settlement

has been announced, and on October 20, 2011, the state requested

that oral argument be scheduled. A future report will examine the

issues on appeal and any settlement.

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS COURT OF APPEALS AFFIRM S REFORM ATION OF

WARRANTY DEEDS, THUS AVOIDING APPLICATION OF

AFTER-ACQUIRED TITLE STATUTE TO M INERAL INTERESTS

SUBSEQUENTLY ACQUIRED BY GRANTORS

Mauldin v. Snowden, No. CA 11-204, 2011 WL 5080663

(Ark. App. Oct. 26, 2011), involved the Arkansas after-acquired

title statute, Ark. Code Ann. § 18-12-601, which provides:

If any person shall convey any real estate by deed pur-

porting to convey it in fee simple absolute, or any less

estate, and shall not at the time of the conveyance have

the legal estate in the lands, but shall afterwards acquire

it, then the legal or equitable estate afterwards acquired

shall immediately pass to the grantee and the conveyance

shall be as valid as if the legal or equitable estate had

been in the grantor at the time of the conveyance.

The Snowdens owned the surface of two tracts. Cenark Oil

and Gas Company (Cenark), a corporation owned by the Snowdens,

owned all of the minerals beneath one tract and one-half of the

minerals beneath the other. The Snowdens conveyed both tracts
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to the Florys by warranty deed and the Florys then conveyed them

to the appellants, again by warranty deed. The Snowdens then

caused Cenark to convey its mineral interests to the Snowdens.

2011 WL 5080663, at *2-3.

The appellants sued, seeking to quiet title to those mineral

interests pursuant to the after-acquired title statute. Alternatively,

the appellants sought damages from the Florys for breach of the

warranty of title.

At trial the Snowdens and Florys offered evidence that all

parties, including the appellants, understood that minerals were

not being conveyed, notwithstanding the general warranties in

both deeds. Thus, the Snowdens and Florys sought equitable ref-

ormation of the deeds to except minerals therefrom.

The trial court found that the parties never intended to convey

minerals, and thus granted reformation. The court of appeals af-

firmed the reformations and held that the reformations related

back to the execution of the deeds reformed. Thus, the after-

acquired title statute did not apply. Id. at *10-11.

While this decision likely implemented the parties’ true intent

in their transactions, it is problematic. The after-acquired title stat-

ute codified a common law rule of property that applied objec-

tively, notwithstanding intent. The Mauldin ruling may provide a

means to avoid that rule of property, invoking equity to inject a

fact-based inquiry into the proceeding.

ARKANSAS COURT OF APPEALS HOLDS THAT “OPERATIONS

CLAUSE”  OF AN OIL AND GAS LEASE IS NOT AM BIGUOUS

In Garner v. XTO Energy Inc., No. CA 11-139, 2011 WL

4824319 (Ark. App. Oct. 12, 2011), the appellants contended that

the terms of an oil and gas lease are ambiguous as to which

actions on the part of a lessee will extend the lease beyond its

primary term. They also contended that such “ambiguity” should

be resolved in their favor because the lease document was drafted

by the predecessor in interest of the appellee, XTO.

The lease provision at issue reads as follows:

If prior to the discovery of oil or gas on the leased prem-

ises Lessee should drill a dry hole or holes thereon, or if

after discovery of oil or gas the production thereof shall

cease for any cause, this Lease shall not terminate if Les-

see commences additional operations as provided herein

within ninety (90) days thereafter, or, if it be within the

primary term, then not until the expiration thereof. If at,

or after, the expiration of the primary term oil or gas is

not being produced on the leased premises, but Lessee is

then engaged in operations thereon as provided herein,

this Lease shall remain in force so long as operations are

prosecuted (whether on the same or successive wells)

with no cessation of more than ninety (90) days, and, if

production results therefrom, then as long as production

is maintained pursuant to the terms hereof.

Id. at *3.

XTO had begun drilling a well during the primary term, but

it was not completed until two months after the primary term ex-

pired. Appellants argued that, under the above-quoted lease lan-

guage, the lease was extended beyond the primary term only in

situations where a dry hole had been drilled or a productive well

had ceased to produce. Neither the trial court nor the court of ap-

peals were convinced by that novel argument, which the court of

appeals termed “a monolithic set of conditions, all of which must

be satisfied, in order for the primary lease term to be extended.”

Id. Rather, both courts found the language to clearly extend the

lease when operations were ongoing at the primary term’s expira-

tion.

ARKANSAS COURT OF APPEALS AFFIRM S DISM ISSAL OF

FRAUD-IN-THE-INDUCEM ENT ACTION AGAINST OIL AND GAS

LESSEE BASED UPON THE STATUTE OF LIM ITATIONS

In Hipp v. Vernon L. Smith and Associates, Inc., No. CA 11-

142, 2011 WL 4824296 (Ark. App. Oct. 12, 2011), the Hipps

executed oil and gas leases with five-year primary terms in favor

of Chesapeake Exploration, which was represented by broker

Vernon L. Smith and Associates, Inc. A paragraph near the end of

the leases granted the lessee the right to extend that primary term

for an additional five years by paying $75 per acre.

The Hipps contended that they were unaware of the extension

language in the lease and that their signatures were procured by

the broker’s fraud in not explaining that provision, particularly

since the Hipps had refused to execute leases providing for 10-

year primary terms.

The defendants moved to dismiss, based upon Arkansas’ three-

year statute of limitations on fraud. The Hipps acknowledged the

three-year statute, but claimed fraudulent concealment of their

cause of action. The trial court dismissed the action and the court

of appeals affirmed. Even if the lease broker had fraudulently in-

duced the execution of the leases, that fraud did not conceal the

cause of action. The plaintiffs’ delay in bringing suit was more the

result of their failure to read their own lease for more than the

three-year limitations period.

U.S. DISTRICT COURT HOLDS THAT PERPETUAL RETENTION

OF M INERAL INTERESTS BY A FEDERAL LAND BANK WAS

AUTHORIZED PURSUANT TO THE FORM ER FEDERAL FARM

LOAN ACT OF 1916

The Federal Land Bank of St. Louis (Federal Land Bank)

was chartered and operated under the former Federal Farm Loan

Act of 1916. Act of July 17, 1916, ch. 245, 39 Stat. 360 (repealed

1971). That act authorized federal land banks to acquire mort-

gaged lands but limited the period of ownership to five years unless

special permission was obtained from the Farm Credit Adminis-

tration.

The Federal Land Bank had foreclosed its mortgage on the

lands at issue in Nixon v. Agribank, FCB, No. 4:11CV00125, 2011

WL 4529894 (E.D. Ark. Sept. 30, 2011), sometime prior to 1938,

and subsequently was the purchaser at the foreclosure sale. As

was its sometimes custom, when the Federal Land Bank recon-

veyed the lands in 1938, it reserved a one-half mineral interest.

Plaintiffs were the successors in interest to the purchasers of

the lands from the Federal Land Bank. AgriBank, FCB, the defen-

dant, obtained all of the Federal Land Bank’s ownership interests

in the subject property in 1992. The plaintiffs sought a determi-

nation for themselves and the class they sought to represent that

the Federal Land Bank’s retention of a perpetual mineral interest

violated the Federal Farm Loan Act, and was therefore invalid.
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The court granted a motion to dismiss the action, agreeing with

AgriBank that the practice of reserving perpetual mineral interests

fell into an exception from the act’s prohibition because the Farm

Credit Administration’s interpretation of the prohibition to exclude

mineral estates in 6 C.F.R. § 10.64 was sufficient “special permis-

sion,” as contemplated by that act. As an alternative reason for

dismissing the action, the court noted that repealed statutes cannot

be further enforced unless “competent authority” has kept the

statute alive for that purpose. The court found that there was no

such “competent authority” with respect to the repealed Federal

Farm Loan Act.

C A L I F O R N I A  —  M I N I N G

D O N O V A N  C .  C O L L I E R

M I C H A E L  S H E R M A N

—  R E P O R T E R S  —

STATE ENSURES LOCAL GOVERNM ENTS HAVE ACCESS TO

M INERAL RESOURCE INFORM ATION

The California State Legislature expressly recognized the im-

portance of local sources of construction aggregate, as well as the

finite nature of aggregate resources, through Assembly Bill 566,

2011-2012 Reg. Sess. (Cal. 2011) (AB 566). AB 566, first intro-

duced February 16, 2011, and signed into law on September 6,

2011, amends Sections 2711 and 2761 of the California Public

Resources Code and contains important legislative finding re-

quirements, as well as notification provisions.

First, AB 566 makes certain findings regarding surface mining,

including the finding that the extraction of minerals is essential

to the continued economic well-being of the state and the needs

of society. These findings will likely lead to an increased under-

standing and respect of mineral resources in the land use planning

community in California. Id. § 1. Second, the bill requires the State

Mining and Geology Board to transmit mineral land classification

information to a lead agency or metropolitan planning organiza-

tion (MPO) within 30 days of receipt of a request for information

from the lead agency or MPO. Id. § 2. Availability of mineral land

classification information in a timely manner would enable local

agencies to determine where they can utilize local construction

aggregate for local projects. This would decrease the need to haul

aggregate, thereby mitigating economic and environmental costs

of acquiring construction aggregate from nonlocal sources.

ACCESS TO M INERAL RESOURCES CONSIDERED IN ADOPTION

OF M INERAL RESOURCE M ANAGEM ENT POLICIES

Senate Bill 792, 2011-2012 Reg. Sess. (Cal. 2011) (SB 792),

introduced February 18, 2011, and chaptered September 26, 2011,

amends Section 2762 of the Surface Mining and Reclamation Act

of 1975 (SMARA), Cal. Pub. Res. Code § 2762, to require local

governments to incorporate policies in their general plans that

consider access to mineral resources.

Prior to SB 792, SMARA required lead agencies to incor-

porate into their general plans policies to assist in the management

of land use that affect areas with mineral deposits of statewide and

regional significance, but consideration of access to those areas

was not required. By ensuring that access is considered, local gov-

ernments will be less likely to wall off areas of mineral signifi-

cance by incompatible surrounding or adjacent land use develop-

ment. This in turn helps ensure that the state can meet its antici-

pated need for construction aggregate by using mineral resources

near construction sites.

M INERS, LIKE FARM ERS, GET NUISANCE PROTECTION

THROUGH DISCLOSURE PROVISIONS

Governor Jerry Brown signed California Senate Bill 110,

2011-2012 Reg. Sess. (Cal. 2011) (SB 110) into law on Sep-

tember 6, 2011. As discussed in Volume XXVIII, No. 3 (2011) of

this Newsletter, SB 110 requires expert natural hazard reports to

include a Notice of Mining Operations when a residential property

is located within one mile of a mine operation for which the mine

owner or operator has reported mine location data to the Depart-

ment of Conservation pursuant to Public Resources Code Section

2207. Sellers of real property are required by California law to

disclose certain nearby natural hazards and conditions, which if

disclosed in an expert natural hazard report protects the seller from

liability associated with a nondisclosure action.

Introduced as a nuisance protection measure similar to ex-

isting “Right to Farm” statutes in California, SB 110 marks the

first step in nuisance protection through public notification upon

transfers of property. The notification helps to ensure people are

aware that they will be living near a mine when they purchase

property, thereby reducing future nuisance claims.

CHANGE TO IDLE M INE PROVISIONS GIVES OPERATORS A

CHANCE FOR A CURE

On October 5, 2011, Governor Jerry Brown signed Senate

Bill 108, 2011-2012 Reg. Sess. (Cal. 2011) (SB 108), approving

proposed changes to the “idle mine” provisions in the California

Surface Mining and Reclamation Act of 1975 (SMARA). Cal. Pub.

Res. Code §§ 2710–2797. Volume XXVIII, No. 2 (2011) of this

Newsletter outlined the key provisions of the bill, as well as its

history as of May 18, 2011.

SB 108, introduced January 13, 2011, and last amended Sep-

tember 2, 2011, contains several important provisions necessary

to correct an issue first identified by the State Mining and Geol-

ogy Board in 2007. First, SB 108, as previously reported, defines

“idle” as a curtailment for one year or more of surface mining

operations by more than 90% of the mine’s previous maximum

annual production within any of the last five years. SB 108, § 1.

This amendment keeps mines that are still producing—even pro-

ducing at normal levels—from filing as idle and having an interim

management plan (IMP) approved because their production fell

to 10% or below their historic high production. Such an amend-

ment prevents temporary spikes in production or abnormally high

years from setting the level of production. In addition, SB 108

clarifies existing law to provide that a lead agency can renew an

IMP for more than one five-year period so long as the operator

complies with an approved IMP. Id. § 2.

SB 108 also contains important provisions for operators who

incorrectly filed as active, although technically considered idle, to

amend their annual reports and to file necessary IMPs. The bill

authorizes operators who failed to properly report mineral pro-
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duction or status in any year prior to January 1, 2012, to attach

corrected annual reports to the 2012 annual report so long as the

corrected report is submitted on or before July 1, 2013. Mines

considered abandoned prior to January 1, 2013, can also be re-

turned to idle status so long as an IMP is approved prior to July 1,

2013, and the lead agency verifies compliance. Id. § 3.

CALIFORNIA SUPREM E COURT DECLINES TO REVIEW

APPELLATE DECISION UPHOLDING CEQA  ANALYSIS OF

GREENHOUSE GAS EM ISSIONS

On October 19, 2011, the California Supreme Court denied

a petition for review and depublication in Citizens for Responsible

Equitable Environmental Development v. City of Chula Vista,

127 Cal. Rptr. 3d 435 (Cal. Ct. App. 2011) (CREED), a Fourth

District Court of Appeal case upholding the environmental impacts

analysis related to greenhouse gas (GHG) emissions for a shop-

ping center project subject to the California Environmental Quality

Act (CEQA).

In CREED, the City of Chula Vista approved the enlargement

of a shopping center after adopting a mitigated negative declara-

tion, concluding that the project could have significant environ-

mental impacts but that those impacts could be mitigated to less

than significant levels. Among other challenges, opponents of the

project alleged that the city used improper thresholds to conclude

that the project’s GHG emissions would not significantly impact

climate change. The court of appeal rejected the opponent’s alle-

gations and recognized that there is not “one universally accepted

significance threshold” for analyzing climate change impacts. Id.

at 442. Instead, as discussed in the CEQA guidelines, which were

recently amended to address GHG emissions, a lead agency has

discretion when choosing thresholds of significance that it will

apply to a project. Id.

While CREED involved a shopping center project, the en-

vironmental impacts analysis of GHG emissions is also a critical

issue for many proposed mining projects in California. Uniform

thresholds of significance have not been adopted by lead agencies

to measure GHG impacts from mining projects; however, CREED

provides guidance for lead agencies in adopting appropriate thresh-

olds of significance.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

CERTIORARI GRANTED ON ISSUE REGARDING STATUTORY

RULE AGAINST PERPETUITIES

In Vol. XXVII, No. 4 (2010) of this Newsletter, we reported

on Whiting Oil and Gas Corp. v. Atlantic Richfield Co., No.

09CA1081, 2010 WL 3432211 (Colo. Ct. App. Sept. 2, 2010).

On August 1, 2011, the Colorado Supreme Court granted certio-

rari on the following issues:

Whether the Statutory Rule against Perpetuities Act’s ref-

ormation provision, section 15-11-1106(2), C.R.S. (2009),

authorizes a court to reform a nondonative, commercial

option created prior to the effective date of the Act in

order to bring it into compliance with the common law

rule against perpetuities.

Whether the reformation provision is unconstitutionally

retrospective, where such reformation deprives a party of

its vested interest in real property.

See http://www.courts.state.co.us (search “August Whiting”).

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

“FREE GAS”  CLAUSE M AKES EVERY KANSAS OIL AND GAS

LESSEE A GAS UTILITY

As the Kansas Hugoton Reservoir enters its twilight years,

lessees are finding it necessary to do things to maintain production

that may interfere with the form and condition of the gas they pro-

vide to lessors under a “free gas” clause. In a case of first impres-

sion, the court in Schell v. OXY USA, Inc., No. 07-1258-JTM,

2011 WL 4553091 (D. Kan. Sept. 29, 2011), held that several

common variations of a “free gas” clause impose an express con-

tractual obligation on the lessee to provide the lessor with “usable”

gas. The court rejected OXY’s argument that it was obligated only

to provide free gas in the form and condition that the gas emerges

from the well. Instead, the court held that if the gas has high levels

of hydrogen sulfide, or the use of compression to produce gas im-

pairs the delivery of free gas, OXY nevertheless has the contrac-

tual obligation to provide the lessor with gas in “usable” form

suitable for domestic uses. The court explained the lessor “sole

risk and expense” language by indicating it “comes into play only

after the lessee has fulfilled its obligation to provide lessors with

free, usable gas for domestic purposes.” Id. at *8.

The rationale for the court’s holding is based upon language

in the free gas clause that limits the use of free gas to “stoves and

inside lights in the principal dwelling house.” Id. This language is

used to find that the gas must be of a quality suitable for domestic

uses. The court relies on Bassell v. West Virginia Central Gas Co.,

103 S.E. 116 (W. Va. 1920), for the proposition that regardless of

the operational issues surrounding production, the lessee, in any

event, has a distinct obligation to provide free gas. The court

avoids addressing the production/free gas conflict by suggesting

the free gas obligation can be satisfied from other energy sources—

at the lessee’s expense. The court noted that the Bassell court found

the duty applied even if it “should entail considerable expense.”

2011 WL 4553091, at *6 (quoting Bassell). Relying upon a ratio-

nale expressed in another early West Virginia case, Pittsburgh &

West Virginia Gas Co. v. Nicholson, 105 S.E. 784 (W. Va. 1921),

the court in Schell observed that: “Defendant has been operating

the well for many years under presumably favorable conditions;

it cannot avoid that obligation simply because the act of providing

free, useable gas recently has or soon will become difficult.” 2011

WL 4553091, at *10.

The end result is that a Kansas oil and gas lessee with a free

gas clause in its lease is obligated to provide the lessor, or a sub-

sequently severed surface owner, with not only free gas, but also

gas that is of residential-use quality. That could require that the



MINERAL LAW NEWSLETTER page 13

gas be conditioned, odorized, and made available in a manner

similar to gas obtained from the local gas utility. This totally

negates the intended effect of language in the free gas clause that

the lessor must make its own connections and assume the risk and

expense of using the free gas made available from a well. It prob-

ably is not a coincidence that the court, in passing, would cite

Weiss v. Thomas & Thomas Development Co., 680 N.E.2d 1239

(Ohio 1997), with the parenthetical description: “holding the les-

see, in providing free gas to the lessor, owed the lessor the same

duty of care as a regulated public utility would owe its customers,

despite express lease language placing the risk of using the gas

on the lessor.” 2011 WL 4553091, at *8 (emphasis added). Since

the court in Schell is basing its decision on private contract in-

terpretation instead of public policy, the express lease language

would appear to be a substantial hurdle to the court’s desired out-

come.

Although the court purports to interpret the express terms of

the free gas clause, it does so only after it adds the word “usable”

to the phrase “free gas.” It justifies adding the word “usable” by

focusing on language that has been uniformly interpreted by other

courts to define a quantity limit on the free gas that can be used by

the lessor. References to stoves, lights, dwelling, and domestic use

are universally recognized as defining the limited scope and vol-

ume of the lessor’s free gas rights. The quality issue, however, is

answered by the clause itself: The lessor has a right to take gas

from the well as it is produced from the well.

The court does not evaluate how the free gas clause is in-

tended to coexist with the other aspects of the oil and gas lease.

Although it acknowledges, citing Bassell, the “duty to provide

free gas was subordinate to the duty to produce gas,” the court in

Schell, as with the court in Bassell, in no way attempts to resolve

the conflict. Id. at *10. Instead the court, as with the court in

Bassell, simply holds that the lessee must provide free gas regard-

less of the operational realties. This is justified with a recognition

that the lessee can always pay money to provide an alternative

such as propane—or perhaps damages. This approach essentially

severs the free gas clause from the balance of the oil and gas lease

and violates the fundamental interpretive rule of considering all

the language in the lease to determine its meaning.

By failing to consider all the language within the “four

corners” of the lease, and by failing to give any credence to the

purpose of the lease, the court elevates the landowner’s incidental

benefit or “privilege” to receive free gas to the same level as max-

imization of production from the leased land. This results in a tail-

wags-dog situation in which producing oil and gas becomes sec-

ondary to providing free gas to a dwelling on the leased land. This

conflict cannot be conveniently avoided by holding the lessee has

to pay money for an alternative gas supply. Instead, it must be re-

solved by considering the primary purpose of the oil and gas lease:

to produce all the oil and gas that can be produced from the leased

land.

The court suggested the lessee’s independent duty to provide

free gas would not impact its operational obligations. The follow-

ing hypothetical tests that assertion: Suppose a lessee could in-

crease production from leased land by installing a compressor.

Also assume other lessees in the area are installing compressors

to increase their production. However, installing a compressor

may impact the ability to provide free gas to a now severed sur-

face owner living in a dwelling on a one-acre tract within the 640-

acre pooled unit. Although the court in Bassell, and now pre-

sumably in Schell, would allow the lessee to incur “considerable

expense” to provide the surface owner with an alternative gas

supply, the lessee would have to factor that expense into its pru-

dent operator equation to determine whether to install a com-

pressor. Although the mineral owner may argue the lessee must

install the compressor, the existence of the newly established Schell

free gas obligation is an objective fact that a prudent operator

would weigh in determining what action to take. The “consider-

able expense” associated with the free gas obligation to a non-

mineral owner would be weighed to determine what action the

lessee must take to maximize production for the mineral owners.

One of the “risks” associated with free gas is that it is subject

to the operational conditions associated with prudent operation of

the lease to maximize production. It is not unlike the free gas

owner’s risk that the lessee must shut in the well or there is a

temporary cessation of production. The free gas recipient, like the

lessor and lessee under the oil and gas lease assumes the risk as-

sociated with the geology of the leased land. If pressures decrease,

or if hydrogen sulfide levels increase, at some point, even before

production ceases and the lease terminates, the ability to take free

gas may terminate. The Schell decision artificially extends the ob-

ligation to provide free gas until the lease is terminated, regardless

of the cost to the lessee and regardless of the loss of production to

the lessee and the mineral interest owners.

Editor’s Note: The author of this report was involved in this

case as an expert retained by OXY at the class certification stage

of the litigation (but not at this merits stage).

“CONSERVATION FEE”  IS A STATUTORY ASSESSM ENT

AGAINST “OPERATORS,” NOT ROYALTY OW NERS; HELIUM

COM PONENT OF GAS STREAM  IS SUBJECT TO THE

SEVERANCE TAX ON GAS AS PRODUCED

The Trees Oil Company (Oil Company) sold gas to a pur-

chaser that deducted from the sale proceeds an amount equal to

the Kansas severance tax, Kan. Stat. Ann. § 79-4217, and conser-

vation fee, id. § 55-176(a). Royalty owner Hockett’s royalty was

calculated on the net figure following the severance tax and con-

servation fee deductions. Hockett first claimed that his royalty

should be calculated without deducting the conservation fee be-

cause the fee is a statutory charge imposed solely on the lessee. In

Hockett v. Trees Oil Co., 251 P.3d 65 (Kan. 2011), the Kansas

Supreme Court agreed with Hockett, finding that Kan. Stat. Ann.

§ 55-176(a) clearly imposes the conservation fee on the operator

of the well, defined as “a person who is responsible for the physi-

cal operation and control of a well. . . .” Id. § 55-150(e). “Hockett,

as a royalty owner, has no responsibility for the physical operation

and control of the Hockett well, i.e., Hockett is not an ‘operator.’ ”

251 P.3d at 70.

The court also held there was no contractual basis for shifting

any of the conservation fee burden from the lessee/operator to the

royalty owner. The court, considering the historical context of the

Hockett oil and gas lease, noted the lease was entered into in 1941,

45 years before Kansas enacted the conservation fee statute. The

court rejected the Oil Company’s argument that it had complied

with its lease contract by calculating royalty based upon the “pro-

ceeds” received from the purchaser. Id. at 72. The court also re-
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jected the Oil Company’s argument there was a “longstanding

general rule in Kansas that the operator and the royalty owner

proportionately share in post-production costs and fees.” Id. The

court noted that “the fee is authorized to allow the KCC [Kansas

Corporation Commission] to police production operations to

insure they are being carried out appropriately.” The court used

this observation to reject Oil Company’s “post-production costs”

argument, stating: “the conservation fee is more akin to a produc-

tion cost.” Id.

Regarding the severance tax issue, the court first noted: “He

[Hockett] apparently does not challenge that the severance tax

applies to royalty owners.” Id. at 68. The Kansas statutes impose

the severance tax on all owners “including a royalty owner.” Kan.

Stat. Ann. § 79-4216(i) (defining “producer” under the tax). In-

stead, Hockett’s claim was that since helium could be ultimately

separated from the gas stream and sold as a separate product, the

value attributable to the helium product must be subtracted to

calculate the severance tax. As the court stated: “[Hockett] be-

lieves there is no statutorily imposed severance tax on the helium

component of the extracted gaseous product.” 251 P.3d at 68. The

court noted that the Kansas Department of Revenue, in a 1998

Revenue Ruling, ruled that “since helium is a component of nat-

ural gas and is measured as part of the full volume of gas as it is

severed, helium contributes to the gross value of gas at the well-

head, making helium subject to the severance tax.” Id. at 69.

Ultimately, the court does not address the helium issue other

than to note that Hockett’s real complaint is with the Kansas De-

partment of Revenue, not the Oil Company or its gas purchaser.

The court held, as to the helium severance tax issue, “Hockett’s

petition failed to state a claim upon which relief could be granted”

against the Oil Company. Id.

SOM ETHING FOR EVERYONE: REFORM ATION , HORIZONTAL

PUGH CLAUSE, COM M ON LESSEE DRAINAGE, STATUTORY

INTEREST, AND ATTORNEY FEES

Thoroughbred Associates, L.L.C. (TA), drilled a prolific gas

well on the Thoroughbred-Bird (Pooled) Unit (Bird Unit). TA

wanted to develop land adjacent to the Bird Unit in what would

become the Rietzke (Pooled) Unit (Rietzke Unit). In 1998 TA

acquired an oil and gas lease from OXY USA, Inc., which would

become part of the Rietzke Unit (OXY lease). The lease contained

a horizontal Pugh clause that would allow the lessee to perpetuate

the lease only as to “depths from the surface down to the deepest

producing interval.” Drilling on the lease defined the depth limita-

tion as the Marmaton-Altamont formation, which was the “deepest

producing interval” pursuant to the Pugh clause. In 1999 Kansas

City Royalty Company, L.L.C. (KC), acquired the mineral interest

covered by the OXY lease.

TA drilled four additional wells on the Rietzke Unit, but at

least one of the wells produced from formations located below the

Marmaton-Altamont formation. At about the same time KC de-

manded that TA drill additional wells on the Rietzke Unit to protect

it against drainage by the Bird Unit. KC also sought information

from TA to determine whether any of the wells it had drilled on the

Rietzke Unit were producing from formations below the Marmaton-

Altamont. TA responded by filing suit to establish that the OXY

lease was improperly pooled into the Rietzke Unit and therefore

should not have been sharing in revenue from wells located in the

unit but not physically on the OXY lease acreage. KC counter-

claimed, raising the Pugh clause and drainage issues and seeking

payment of production proceeds as a member of the Rietzke Unit.

The Kansas Court of Appeals, in Thoroughbred Associates v.

Kansas City Royalty Co., 248 P.3d 758 (Kan. Ct. App. 2011), pet.

for rev. pending, worked through the parties’ claims and in the

process addressed several lease interpretation issues.

First, the court held the OXY lease was properly part of the

Rietzke Unit. In effect the court granted reformation of the lease

language because of mutual mistake. The court upheld the trial

court’s finding that all the parties were in agreement that the lease

was to become part of the Rietzke Unit even though there was

language in the OXY lease that was inconsistent with the pooling.

Second, KC was entitled to damages for production TA obtained

from below the Marmaton-Altamont formation. The trial court

properly found that KC was entitled to its proportionate share of

the unit production as an unleased cotenant of the tract comprising

the OXY lease. Also, as to oil that was incidentally produced from

the gas wells on the Unit, KC was also entitled to its proportionate

share. Although the pooling was limited to the “gas rights,” Kansas

law provides that “oil or other hydrocarbons extracted as inci-

dental byproducts should be treated as part of the production from

a unit formed only for gas exploration.” Id. at 769. Third, KC

argued that TA, as the lessee of both the Bird Unit and the Rietzke

Unit, should have the burden of proving it was not improperly

draining gas from the Rietzke Unit through operations on the Bird

Unit. This was a battle of the experts and the trial court found KC

failed to prove drainage was occurring. Affirming the trial court,

the court of appeals held it need not address whether the burden

of proof shifts when there is a common lessee because, in any

event, KC must first establish that drainage was taking place. Id.

at 771.

The final issue concerned KC’s entitlement to statutory in-

terest and attorney fees. Kansas Statutes Annotated § 55-1615 re-

quires the payment of interest on production proceeds that are not

timely distributed to the owner. When litigation is necessary to

establish an owner’s right to production proceeds, the court has

discretion to award attorney fees to the prevailing party. In this

case KC requested $290,662.50 in attorney fees. The trial court

found that approximately one-third of the time was related to

the recovery of withheld revenue and two-thirds of the time was

attributable to the drainage claim. Therefore, KC was properly

awarded one-third of its fees as statutory attorney fees pursuant

to Kan. Stat. Ann. § 55-1617. The parties agreed that no statute or

lease clause authorized recovery of attorney fees associated with

the drainage claim.

The Thoroughbred case provides some of the first analysis of

the Kansas statutes regarding timely payment of production pro-

ceeds. Unlike the Texas statutes, for example, the Kansas statutes

do not provide for any excuses for failure to meet the timely pay-

ment requirements. The only way to avoid the interest provisions

is if the lessee “segregates the payment from its operating funds

and deposits the same in a demand deposit account with a feder-

ally insured bank or savings and loan institution. . . .” Kan. Stat.

Ann. § 55-1614(h). This segregated payment option avoids the

statutory interest rate and the monthly compounding provided by

the statute. Id. § 55-1615. Note, however, that the court awarded

attorney fees for the portion of the case associated with litigating
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the issues relating to the suspended production revenues. Argu-

ably this makes attorney fees potentially available as an award

anytime a claim relates to a dispute in which production proceeds

are at issue. It is questionable that the legislature intended to ex-

pose lessees to attorney fees anytime there is a dispute over the

meaning of a deed, lease, or other document or situation impacting

production revenues. This is where the “discretion of the court”

becomes critical under the Kansas statutes. Id. § 55-1617.

Commenting on the purpose of the timely payment statutes,

the court observed:

The Act is aimed at curtailing sharp practices in the oil

and gas industry where a purchaser refuses to make timely

payment. . . . The legislature obviously intended the Act

as a vehicle providing a make-whole remedy to owners

of mineral interests from whom production revenue had

been wrongfully withheld by shifting the cost of any liti-

gation, including attorney fees, to the losing purchaser.

248 P.3d at 772. The court makes it clear that no finding of “bad

faith” or other wrongdoing is required for attorney fees to be

awarded. Id. at 773. As the court noted: “[T]he statute really oper-

ates more in the nature of a strict liability remedy.” Id. Therefore,

“if a purchaser fails to pay over oil and gas revenue, the court

ought to grant the payee its attorney fees absent some compelling

reason otherwise.” Id. That said, the court also noted that “the Act

removes economic incentives for the seller to withhold payment

or to negotiate a lesser amount using litigation costs as a bar-

gaining chip.” Id. When the failure to pay arises out of a legitimate

dispute over who is entitled to payment, the lessee or purchaser

should be prepared to establish that the equities do not justify an

award of attorney fees, even though the lessee/purchaser interpre-

tation is rejected. Where the dispute is over two competing claim-

ants, and the lessee/purchaser is merely the holder of the produc-

tion proceeds, an interpleader action should be considered.

Regarding the common lessee burden of proof issue, Kansas

has recognized that a lessee owes an “independent duty” to its les-

sors. This means that a lessee’s duty to lessor A under lease A

cannot be diminished by the lessee’s duty to lessor B under lease

B. This author has previously made this point, in the context of

the prudent operator analysis, by positing: the hypothetical pru-

dent operator owns only one lease, the lease at issue. If the

prudent operator only owns one lease, then there is no reason to

fiddle with the burden of proof or other issues merely because the

lessee, in fact, owns all the surrounding leases that are allegedly

causing the drainage. The “prudent operator” standard of conduct

should be no less, and no greater, whether the operator owns one

or a thousand leases.

PAYING QUANTITIES: ATTRIBUTED EXPENSES M AKE AN

OTHERW ISE PROFITABLE LEASE UNPROFITABLE, AND

TERM INATED

The mineral owners, the Claibornes, sent notice to their oil

and gas lessee, Galemore Oil, demanding that Galemore file a re-

lease of its lease, claiming that the lease had terminated for failure

to produce in paying quantities. Galemore refused, contending

that the lease was still in effect. The Claibornes sued to declare

the lease terminated, and in Claiborne v. Galemore, No. 103,162,

2010 WL 5490736 (Kan. Ct. App. Dec. 23, 2010) (unpublished

opinion), the trial court addressed the paying quantities issue when

the lessee had maintained the sparsest of records. The Claibornes

used expert testimony to establish the time a prudent operator

would spend on the lease, the cost of plugging abandoned wells,

and other actions a prudent operator would take to maintain the

lease. Galemore’s expert offered some of the most damning tes-

timony, indicating a prudent operator would have devoted a mini-

mum of 2 hours per day, 7 days a week, to operate the lease. This

was considerably more time than the 4.5 hours per week Galemore

estimated he and his son devoted to the lease.

The court used an accounting period from May 2003 to

August 7, 2006, for comparing lease revenue and expenses. The

parties apparently did not dispute this time frame nor did they dis-

pute the revenue generated during the selected time frame. In Kan-

sas the selection of the accounting period for comparing revenue

and expenses is critical because, as the court notes, the continuing

life of the lease “is a straightforward profit and loss mathematical

computation.” Id. at *6. The time frame selected for the account-

ing period should reflect an appropriate period of time a prudent

operator would require to evaluate the performance of the lease.

The Kansas approach to paying quantities considers actual

expenses, and also expenses that may not have been incurred or

documented but that should have been incurred if the lessee were

acting as a prudent operator. Therefore, the trial court attributed

14 hours per week to labor in maintaining the lease, added 7 hours

per week in travel time to and from the lease and fuel costs to

travel to and from the lease, and held that operating costs should

have included the costs of plugging newly discovered abandoned

wells that had “erupted” on the lease. Id. at *3. These items added

over $32,000 to the expenses identified by Galemore and exceeded

production revenue, thereby causing the lease to terminate for fail-

ure to produce in paying quantities. Id.

When a mineral owner claims a lease has automatically ex-

pired by its express terms, demands that the lessee file a release,

and provides the lessee with at least 20 days to do so, if the lessee

is subsequently found to have wrongfully refused to file a release

the mineral owner can recover its attorney fees, a statutory award

of $100, and any actual damages it can prove. Kan. Stat. Ann.

§§ 55-202 to -206. In this case the Claibornes sought recovery of

$73,981.25 in attorney fees and $6,773.81 in expenses. The trial

court awarded $23,000 in attorney fees and $2,000 in additional

costs. The Claibornes cross-appealed the award and the court of

appeals reversed and remanded the case as to the fees issue because

there were no findings of fact or conclusions of law explaining the

amount awarded. However, the court of appeals exercised its au-

thority to award the Claibornes attorney fees of $11,331.25 and

costs of $2,068.42 associated solely with prosecuting the appeal.

The court felt the issues on appeal, which hinged primarily on a

deferential review of the trial court’s evaluation of the evidence

at trial, were straightforward and the case was not as close as it

may have been for the trial court in the first instance. The court

made this observation because a close case at the trial court level

could influence the trial court’s discretion in determining the ex-

tent to which attorney fees should be awarded.
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COURT CONFIRM S CONDEM NATION AUTHORITY TO

PROTECT GAS STORAGE RESERVOIR FROM  PRODUCING

WELLS; NATURAL GAS ACT DOES NOT REQUIRE GOOD

FAITH NEGOTIATION

Northern Natural Gas Company holds certificates of public

convenience and necessity to develop and operate the Cunning-

ham Storage Field in Pratt and Kingman counties, Kansas. North-

ern has contended for some time that gas well operators have been

producing Northern’s storage gas from wells drilled, in some

cases, several miles from the existing storage field certificated

boundaries. After extensive litigation between Northern, land-

owners, and the gas well operators, Northern sought and ulti-

mately obtained a certificate from the Federal Energy Regulatory

Commission (FERC) to expand the existing storage field bound-

aries to encompass the areas where the gas well operators have

producing gas wells. The FERC certificate also clears the way for

Northern to seek condemnation of the expansion area. In Northern

Natural Gas Co. v. Approximately 9117.52 Acres in Pratt, King-

man, and Reno Counties, Kansas, 781 F. Supp. 2d 1155 (D. Kan.

2011), Northern sought an order confirming that it had complied

with the conditions established by the FERC-issued certificate to

proceed with condemnation. Although the court clarified several

aspects about the nature of the interests Northern is seeking to

condemn, the basic dispute was whether “good faith negotiations”

were a condition precedent to Northern’s condemnation authority.

The court noted there is a split in authority on whether the

Natural Gas Act of 1938 (NGA) imposes a “good-faith” nego-

tiation requirement. The court followed the approach taken by a

majority of courts addressing the issue by holding that the NGA

requires Northern to make an offer of compensation without any

additional requirement that it engage in negotiations. The court

also concluded this was consistent with the terms of the FERC-

issued certificate and FERC interpretations. All that is required is

that Northern has offered compensation and the offer has been

rejected.

PRODUCTION FROM  GAS WELLS ENJOINED AS A NUISANCE

TO PRESERVE STATUS QUO IN GAS STORAGE RESERVOIR

PENDING CONDEM NATION

In Northern Natural Gas Co. v. L.D. Drilling, Inc., 759 F.

Supp. 2d 1282 (D. Kan. 2010), the court granted Northern’s request

for a preliminary injunction ordering the gas well operators within

the certificated expansion area to cease all production from their

wells. Northern sought the injunction, asserting that the continued

operation of the gas wells was a nuisance. Under the unique facts,

including the pending condemnation action, the court agreed and

enjoined continued operation of gas wells within the expansion

area. The court summarized the basis for Northern’s nuisance claim

stating:

The evidence presented clearly establishes that contin-

ued production from the defendants’ wells in the expan-

sion area will substantially interfere with Northern’s use

and enjoyment of the Cunningham Storage Field. There

is strong and clear evidence that storage gas from the

previously-certified areas of the field . . . is migrating

out to the expansion area and has been doing so for some

time, with wells even in the northern portion of the ex-

pansion area producing primarily storage gas, even though

some of those wells are more than 6 miles from the

underground fault. The defendants’ production of sub-

stantial amounts of storage gas and water will likely con-

tinue to draw storage gas beyond the underground fault

and out of the storage field as long as such production

continues, threatening the continued viability of the stor-

age facility.

Id. at 1298. The court then addressed the various factors required

to find a nuisance and to warrant injunctive relief. The court con-

cluded that Northern would likely prevail on the merits of its nui-

sance claim and that unless production from the expansion area

was enjoined, Northern would suffer irreparable harm to its gas

storage facility operations. The court then fashioned an injunction

to accommodate, to the extent possible, the specific interests of

the parties until the condemnation is completed.

CLASS CERTIFICATION: W ILL DIFFERING CONTRACT TERM S

AND M ARKETING FACTS M ATTER AFTER WAL-MART V.

DUKES?

The first major event in many lessor/lessee disputes is deter-

mining whether the complaining lessor will be able to represent

other lessors in its lawsuit pursuant to the class action provisions

of Fed. R. Civ. P. 23, or a state counterpart to Rule 23. In the

royalty context, counsel for the lessee will argue it is not possible

to fairly and accurately use a class representative’s lease contract

and marketing situation to determine the rights of other class mem-

bers who have differing language in their leases or are subject to

differing marketing arrangements. Lessor’s counsel will respond

that any variations in approach are subsumed by an implied cov-

enant to market and, in any event, the lessee used a common ap-

proach to determine the royalty due without reference to indivi-

dual lease contracts.

Typical of the judicial response to these arguments by Kansas

federal courts is Arkalon Grazing Ass’n v. Chesapeake Operating,

Inc., 275 F.R.D. 325 (D. Kan. 2011), where the plaintiff sought to

certify a class consisting of “[a]ll royalty owners of Chesapeake

Operating, Inc. . . . from Kansas wells where royalties have been

paid by Chesapeake that have produced gas and/or gas constit-

uents (such as residue gas or methane, natural gas liquids, helium,

nitrogen, or condensate) from January 1, 1998 to the present.” Id.

at 328. The court granted the plaintiff’s motion for class certifica-

tion, noting that the common issues alleged by plaintiff are “that

each lease is covered by the implied covenant and that defendant

breached the covenant by not covering the cost to get the gas into

marketable condition.” Id. at 329. Addressing predominance of

the common issues, the court concluded the terms of the indi-

vidual lease contracts did not impact predominance because, as

the plaintiff argued, “[a]ll of the class members are treated the

same as to royalty calculations.” Id. at 330.

A similar analysis was used to certify a royalty owner class in

Hershey v. ExxonMobil Oil Corp., No. 07-1300-JTM, 2011 WL

1234883 (D. Kan. 2011), and Freebird, Inc. v. Merit Energy Co.,

No. 10-1154-KHV-JPO, 2011 WL 13638 (D. Kan. 2011). [Editor’s

Note: The author of this report was involved in the Freebird case

as an expert retained by Merit at the class certification stage of the

litigation and has been involved as an expert for lessees in several

other class certification proceedings.]
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The court in Frederick v. Southern Star Central Gas Pipe-

line, Inc., No. 10-1063-JAR, 2011 WL 3880902 (D. Kan. 2011),

took a much more searching approach regarding the plaintiff’s

claims and denied certification of a class to test whether “[l]essors

of certain gas storage leases with Cities Service Gas Company”

were entitled to reformation of the lease renewal provisions be-

cause they are unconscionable. Id. at *1. The difference in ap-

proach may be significant since Frederick is the only case in

which the court was able to address certification issues with the

benefit of the U.S. Supreme Court’s analysis in Wal-Mart Stores,

Inc. v. Dukes, 131 S. Ct. 2541 (2011). The Frederick case quoted

and applied the critical language in Wal-Mart that “it is not the

raising of common ‘questions’ that matters, but rather ‘the capac-

ity of a classwide proceeding to generate common answers apt

to drive the resolution of the litigation.’ ” Frederick, 2011 WL

3880902, at *3. This is where the lessee’s counsel would most like-

ly argue that in order to “answer” the lessor’s common questions—

which boil down to whether the lessee breached its lease contract

with a royalty owner—it will be necessary to interpret and apply

the terms of the governing lease contract. The lessee would argue

that when each lessor’s contractual terms and marketing situation

are examined to answer the common questions, it will be these

“[d]issimilarities within the proposed class [that] are what have

the potential to impede the generation of common answers.” Id.

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

—  R E P O R T E R  —

SW EET LAKE RULINGS ADDRESS SIGNIFICANT ISSUES IN

LEGACY LITIGATION

Louisiana “legacy litigation” refers to numerous lawsuits in

Louisiana seeking damages allegedly related to environmental

harm caused by oil and gas exploration and production activities.

Marin v. Exxon Mobil Corp., 48 So. 3d 234, 238 n.1 (La. 2010).

These lawsuits are referred to as “legacy litigation” because “they

often arise from operations conducted many decades ago, leaving

an unwanted ‘legacy’ in the form of actual or alleged contamina-

tion.” Id. (quoting Loulan Pitre, Jr., “ ‘Legacy Litigation’ and Act

312 of 2006,” 20 Tul. Envtl. L.J. 347, 348 (Summer 2007)).

Legacy litigation increased in volume significantly after the

Louisiana Supreme Court’s decision in Corbello v. Iowa Produc-

tion, 850 So. 2d 686 (La. 2003). In Corbello, landowners were

permitted to recover substantial damages for remediation that

were not tethered to the value of the land and were not required

to be used to actually restore the property. The court did not end

its analysis in Corbello with an application of the law to the facts.

It opined that there was a “need for a comprehensive body of

legislation wherein the state would oversee the problem of oilfield

waste sites. . . .” Id. at 699. In 2006, the Louisiana legislature

attempted to respond to the Louisiana Supreme Court’s call for

legislation by enacting a procedure for addressing legacy litiga-

tion. See M.J. Farms, Ltd. v. Exxon Mobil Corp., 998 So. 2d 16,

36 (La. 2008). This legislation is commonly known as Act 312.

See La. Rev. Stat. Ann. § 30:29.

While Act 312 has many procedural nuances, in general it

requires the district court to determine whether environmental

damages have occurred and who the responsible parties are. Id.

§ 30:29(C)(1). Responsible parties must then submit a reme-

diation plan to the Louisiana Department of Natural Resources

(DNR), which must then hold a hearing on the proposed plan. Id.

§ 30:29(C)(2). The DNR then submits its proposed plan to the

district court with an estimated schedule of costs. Id. § 30:29(C)(1).

Unless the DNR’s plan is contested, the district court approves the

plan and requires the responsible parties to deposit into the court’s

registry sufficient funds to complete the plan, maintaining juris-

diction over the parties and funding. Id. § 30:29(D).

In a series of rulings from September through November

2011 in Sweet Lake Land & Oil Co. v. Exxon Mobil Corp., the

U.S. District Court for the Western District of Louisiana ad-

dressed three significant issues often present in legacy litigation:

(1) the scope of the DNR’s authority during the pendency of leg-

acy litigation; (2) what conduct can give rise to exemplary (i.e.,

punitive) damages; and (3) whether a lessee’s liability is limited

to the percentage of its working interest. Each of these is ad-

dressed in turn below.

(1) Scope of the DNR’s Authority During Legacy

Litigation

On September 1, 2011, the district court denied a motion by

Exxon Mobil Corporation (Exxon Mobil) to stay the legacy liti-

gation pending resolution of various related DNR compliance

orders requiring Exxon Mobil to submit remediation plans to the

DNR and requiring an Exxon Mobil subsidiary to implement a

plan to dispose of contaminants remaining on site. Sweet Lake

Land & Oil Co. v. Exxon Mobil Corp., No. 2:09-CV-01100, 2011

WL 3878329 (W.D. La. Sept. 1, 2011). The district court simul-

taneously granted the landowner’s cross-motion to stay the DNR

proceedings. Exxon Mobil argued that the DNR was not divested

of its authority under Act 312, and that staying the DNR proceed-

ings would infringe upon DNR’s authority. Id. at *4. The plaintiff,

on the other hand, argued that the All Writs Act, 28 U.S.C. § 1651,

should be utilized because the DNR proceedings would infringe

upon the district court’s jurisdiction to determine and implement

a remediation plan. 2011 WL 3878329, at *4.

Relying on M.J. Farms, 998 So. 2d 16, the district court held

that it has the primary authority “to determine (1) that environ-

mental damage has occurred, (2) who is responsible for remedia-

tion, and (3) what the plan of remediation will be. . . .” 2011 WL

3878329, at *6. The district court added that the DNR’s role,

under Act 312, is limited “more or less” to that of an advisor “after

the existence of contamination and responsibility therefore has

been determined.” Id. Accordingly, the district court granted the

plaintiff’s motion to stay the DNR proceedings. Id. at *7.

This decision, if upheld, is significant in that it restricts the

DNR’s oversight of contaminated property. Thus a plaintiff argu-

ably can unilaterally divest the DNR of certain aspects of its juris-

diction merely by filing a lawsuit. This stands in stark contrast to

the legislature’s intent in creating the DNR and the Office of

Conservation. See, e.g., La. Rev. Stat. Ann. § 30:4. Moreover,

plaintiffs may employ this strategy as a tool to prevent the reme-

diation of property until after they have presented their case for
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private damages to a jury, hoping to capitalize on a perception

that they remain harmed by the remediation.

(2) Exemplary Damages Excluded

Pursuant to repealed La. Civ. Code Ann. art. 2315.3, a plain-

tiff may be awarded exemplary damages only “if it is proved that

a plaintiff’s injuries were caused by the defendant’s wanton or

reckless disregard for public safety in the storage, handling, or

transportation of hazardous or toxic substances.” Article 2315.3

was effective from its enactment in 1984 until its repeal effective

April 16, 1996. Moreover, in order to impose exemplary damages,

the Louisiana Supreme Court has held that a plaintiff must prove

a defendant physically handled, stored, or transported hazardous

or toxic substances:

We will instead follow what has clearly been the law in

Louisiana for years: to recover punitive damages against

a defendant under former Article 2315.3, a plaintiff must

show that the defendant had actual possession or control

of the hazardous or toxic substance that caused injury,

and then handled or otherwise dealt with that substance

at some time prior to the injury-causing event.

Ross v. Conoco, Inc., 828 So. 2d 546, 556 (La. 2002).

On September 29, 2011, and October 20, 2011, the district

court issued two orders granting motions for summary judgment

filed by defendants Exxon Mobil and Texas Eastern Skyline Oil

Company (Skyline), respectively, that dismissed plaintiff’s claims

for punitive damages. Sweet Lake Land & Oil Co. v. Exxon Mobil

Corp., No. 2:09CV1100, 2011 WL 4591084 (W.D. La. Sept. 29,

2011); Sweet Lake Land & Oil Co. v. Exxon Mobil Corp., No.

2:09 CV1100, 2011 WL 5024718 (W.D. La. Oct. 20, 2011). In

these rulings, the district court rejected the “continuing tort doc-

trine” as a basis for imposing punitive damages. The landowner

argued that, even if these defendants did not actively deposit waste

into pits on the property during the effective dates of article 2315.3,

they did so before the effective date and those toxic substances

remained on the property during the effective dates of article

2315.3, thus giving rise to a claim for exemplary damages. 2011

WL 4591084, at *2; 2011 WL 5024718, at *4. The district court

rejected this theory, noting that, in Marin, 48 So. 3d at 255, the

Louisiana Supreme Court held that, for purposes of prescription,

a cause of action for tortious environmental damage terminated

when the defendant stopped actively depositing hazardous sub-

stances (as opposed to when the property was finally remediated).

2011 WL 4591084, at *2-3; 2011 WL 5024718, at *4-5.

(3) Extent of a Working Interest Owner’s Liability

Louisiana Mineral Code article 128 provides as follows: “To

the extent of the interest acquired, an assignee or sublessee ac-

quires the rights and powers of the lessee and becomes respon-

sible directly to the original lessor for performance of the lessee’s

obligations.” La. Rev. Stat. Ann. § 31:128 (emphasis added). In

Sweet Lake Land & Oil Co. v. Exxon Mobil Corp., No. 2:09 CV

1100, 2011 WL 5326992 (W.D. La. Nov. 3, 2011), the district

court considered whether defendant Noble Energy, Inc.’s (Noble)

liability should be limited to its percentage working interest in

various leases, i.e., whether Noble’s liability is limited “to the ex-

tent of the interest acquired” in the leases. Id. at *3. Noble argued

that Mineral Code article 128 limits Noble’s liability to its frac-

tional interest, id., and further that Act 312 converts a duty to re-

mediate into a money judgment, making the obligation divisible,

id. at *4. Plaintiff argued that all working interest owners are soli-

darily liable for the full amount of remediation damages because

the obligation to restore property subject to a mineral lease is an

indivisible obligation. Id. at *3.

The district court sided with the landowner, holding that the

obligation to restore the leased premises is an indivisible obli-

gation. Id. at *4. The district court noted difficulties in limiting a

working interest owner’s liability to its percentage of ownership,

as follows:

Property is either restored or it is not. A well cannot be

partially plugged and abandoned. . . . Likewise, hazar-

dous materials placed into a pit must be removed, or the

property remains polluted. Moreover, a partial restora-

tion of property would be unlikely to satisfy either the

surface owner or the state.

Id. The district court further reasoned that the procedure of Act

312 is not dispositive. It provides for a remedy for breach of an

obligation to remediate environmental damage, but has no effect

on the underlying obligation. The district court also stated that

Mineral Code article 128’s limitation of liability “to the extent of

the interest acquired” relates only to divisible obligations of the

lease, such as the obligation to pay rent or royalty. Id. at *5.

This ruling is significant in that even working interest owners

with de minimus interests (e.g., less than 1%) arguably could be

held liable in solido for remediation costs. Also, if other working

interest owners are insolvent, the solvent working interest owners

arguably could be held liable for 100% of the remediation costs.

Notably, this ruling is at odds with at least one other state district

court ruling limiting a working interest owner’s liability to its

fractional interest. There are no known appellate court rulings

applying Mineral Code article 128 to legacy litigation.

M I C H I G A N  —  M I N I N G

D E N N I S  J .  D O N O H U E

E U G E N E  E .  S M A R Y

—  R E P O R T E R S  —

DEVELOPM ENTS REGARDING THE M ICHIGAN “NO-VERY-

SERIOUS-CONSEQUENCES”  RULE

In Michigan, sand and gravel mining is regulated at the local

level through zoning and other ordinances derived from the au-

thority conferred on local units by the Michigan Zoning Enabling

Act, Mich. Comp. Laws §§ 125.3101–.3702, and local police power

authority. In the 1982 case of Silva v. Ada Township, 330 N.W.2d

663 (Mich. 1982), the Michigan Supreme Court established the

principle that local ordinances prohibiting gravel and other mining

on land are unreasonable unless such mining would result in “very

serious consequences.” This rule became known as the “no-very-

serious-consequences” rule. The Silva decision was, therefore, an

important check on the authority of local units regulating mining

and quarrying operations, reflecting the fact that mining compa-

nies cannot choose where to locate valuable mineral resources.

This curb on local zoning regulations also extended to other types

of mining, including metallic mineral mining. Importantly, how-
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ever, the state statute regulating nonferrous metallic mineral

mining substantially (but not totally) preempts local regulation of

mining operations. See Mich. Comp. Laws § 324.63203(4).

On July 15, 2011, however, the Michigan Supreme Court re-

visited the issue and came to a different conclusion. Specifically,

the court invalidated the no-very-serious-consequences rule in the

case of Kyser v. Kasson Township, 786 N.W.2d 543 (Mich. 2011).

The court ruled that this judicially imposed restriction on local

authority was a violation of the separation of powers, and that

the exclusionary zoning provisions incorporated into the Zoning

Enabling Act after the Silva decision now controlled the issue. Id.

at 560.

The Kyser decision resulted in the possibility that local

regulation would create substantial obstacles to sand, gravel, and

mineral extraction. This issue took on added urgency with the

resurgence of nonferrous metallic mineral mining in Michigan.

While, as noted above, nonferrous metallic mineral mining is

specifically regulated by a state law and regulations that largely

preempt local regulation of nonferrous metallic mineral mining

operations, the Kyser decision still greatly strengthened the hand

of local regulators. Because of the growing importance that the

mining industry is expected to have in terms of investment and

employment within the state over the coming years, state legis-

lators moved to restore the no-very-serious-consequences rule

and reestablish limits on local regulation of mineral extraction.

This was recently accomplished by an amendment to the Michi-

gan Zoning Enabling Act that incorporated the no-very-serious-

consequences rule within the statute’s exclusionary zoning pro-

visions. Specifically, this was accomplished by Public Act 113 of

2011, effective July 20, 2011. The act amends the exclusory zon-

ing provisions of the Zoning Enabling Act to state:

(3) An ordinance shall not prevent the extraction, by

mining, of valuable natural resources from any property

unless very serious consequences would result from the

extraction of those natural resources. Natural resources

shall be considered valuable for the purposes of this sec-

tion if a person, by extracting the natural resources, can

receive revenue and reasonably expect to operate at a

profit.

Mich. Comp. Laws § 125.3205(3).

COURT APPROVES CONSTRUCTION OF UNDERGROUND

NICKEL M INE OVER TRIBAL OBJECTIONS

On September 14, 2011, the Ingham County Circuit Court

rejected efforts by the Keweenaw Bay Indian Community (KBIC),

the National Wildlife Federation, and other groups (petitioners)

to stay the Kennecott Eagle Minerals Company’s (Kennecott)

construction of a portal and decline to the Kennecott Eagle project

nickel ore body pending a final ruling by the court on the merits

of their appeal of various permits issued by the Michigan Depart-

ment of Environmental Quality authorizing mine operations. Na-

tional Wildlife Federation v. Michigan Department of Natural

Resources and Environment, No. 11-123-AA (Oct. 3, 2011). At

the heart of petitioners’ arguments was KBIC’s claim that the rock

outcrop located near the portal location was a place of Native

American worship, and that allowing the blasting and construction

at the portal and under the outcrop would irreparably harm their

cultural and religious interests in the outcrop. Petitioners argued

that as a “place of worship,” impacts to the outcrop were required

to be considered by Kennecott in its environmental impact assess-

ment for the project and by the state in deciding whether to grant

the mine permit. Under part 632 of the Michigan Natural Re-

sources and Environmental Protection Act (the statute regulating

non-ferrous metallic mineral mining in Michigan), Mich. Comp.

Laws §§ 324.63201–.63223, Kennecott is required to prepare an

environmental impact assessment and submit the assessment to the

state as part of its mine permit application. Id. § 324.63205(2)(b).

Kennecott and the State of Michigan argued that part 632 and its

environmental impact assessment regulations did not encompass

impacts to purely cultural and religious resources. Instead, Kenne-

cott argued, part 632 was intended to be an environmental pro-

tection statute and its environmental impact assessment require-

ments were tethered and confined to this overriding purpose.

Kennecott further argued that other types of non-environmental

impacts associated with land use and cultural concerns were

adequately considered in a separate process governing the state’s

issuance of mineral and surface leases for the project. In a ruling

from the bench, the court agreed, clearing the way for the under-

ground phase of construction at the Kennecott Eagle Mine. The

court is expected to issue a final decision on the merits of peti-

tioners’ various permit appeals yet this year. Petitioners did not

appeal the court’s denial of their motion for a stay.

M I N N E S O T A  —  O I L  &  G A S

J .  S C O T T  C H I L D S

—  G U E S T  R E P O R T E R  —

THE ALBERTA CLIPPER SAILS TO TEXAS: POSSIBLE

REGULATORY RECONSIDERATION IN M INNESOTA

The oil sands of Alberta currently yield approximately 1.5

million barrels of oil production a day, and most of this heavy

crude is exported to the United States for refining into gasoline

and other petroleum products. Government of Alberta, “Oil Sands:

Facts and Statistics,” http://www.energy.alberta.ca/OilSands/791.

asp. Planned expansions of oil sands projects could yield produc-

tion of 3.2 million barrels of oil per day by the year 2019. Id.

Current pipeline infrastructure in the United States can transport

Albertan production only as far south as Cushing, Oklahoma.

With overall refinery capacity already stretched to its limits in the

U.S. Midwest, numerous efforts are underway to expand infra-

structure in the United States to transport this increasing oil sands

production to refineries in the Gulf Coast region. Energy Infor-

mation Administration, “Country Analysis Briefs: Canada” (April

2011), http://www.eia.gov/EMEU/cabs/Canada/pdf.pdf. The most

prominent effort has been the proposed expansion of the Keystone

XL pipeline by TransCanada Corporation (TransCanada); how-

ever, State Department approval—which is required due to the in-

ternational border crossing of the new pipeline—was delayed by

the State Department on November 10, 2011, to the year 2013 at

the earliest. U.S. Department of State, “Keystone XL Pipeline

Project Review Process: Decision to Seek Additional Informa-

tion” (Nov. 10, 2011), http://www.state.gov/r/pa/prs/ps/2011/11/
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176964.htm. See also Robert C. Mathes, “White House Delays

Decision on Keystone XL Pipeline,” in this issue of the News-

letter.

Consequently, attention has shifted to Enbridge, Inc. (En-

bridge), which has proposed transporting oil sands crude from

Alberta to the Gulf Coast via its Lakehead system in the Upper

Midwest, a system constructed to transport Albertan and Great

Plains crude oil to Midwestern refineries. Enbridge has proposed

linking its Lakehead system to the proposed South Flanagan pipe-

line from Chicago, Illinois, to Cushing, Oklahoma, which would

then connect to Enbridge’s newly purchased Seaway Crude pipe-

line from Cushing to Houston, Texas. Shawn McCarthy & Nathan

Vanderklippe, “The Race Starts Here,” Globe and Mail, Nov. 17,

2011, at B1. The Lakehead system has already been built after

receiving all necessary federal, state, and local approvals; more-

over, the Flanagan South and Seaway Crude pipelines would

not require State Department approval because neither of these

pipelines crosses a U.S. international border. Ian Austen, “Route

Proposals May Ease an Oil Pipeline Bottleneck,” N.Y. Times,

Nov. 16, 2011, at B1.

A key component of Enbridge’s Lakehead system is the

Alberta Clipper, a pipeline that crosses the U.S.–Canada border

in the northeastern corner of North Dakota and then traverses Min-

nesota to Superior, Wisconsin. Enbridge, Inc., “Alberta Clipper,”

http://www.enbridge-expansion.com/expansion/main.aspx?id=1218.

Enbridge submitted its application for state approval of the pipe-

line project to the Minnesota Public Utilities Commission (PUC)

on June 22, 2007. See Minnesota Public Utilities Commission,

“Order Granting Certificate of Need,” Docket No. PL-9/CN-07-

465 (Dec. 29, 2008) (Order). The Minnesota PUC is directed to

grant a certificate of need for a proposed “large energy facility”

when the applicant demonstrates the following:

A. the probable result of denial would adversely affect

the future adequacy, reliability, or efficiency of en-

ergy supply to the applicant, to the applicant’s cus-

tomers, or to the people of Minnesota and neigh-

boring states . . . ;

B. a more reasonable and prudent alternative to the

proposed facility has not been demonstrated by a

preponderance of the evidence on the record by

parties or persons other than the applicant . . . ;

C. the consequences to society of granting the certif-

icate of need are more favorable than the conse-

quences of denying the certificate . . . ; and

D. it has not been demonstrated on the record that the

design, construction, or operation of the proposed

facility will fail to comply with those relevant poli-

cies, rules, and regulations of other state and federal

agencies and local governments.

Id. at 5-6 (quoting Minn. R. 7853.0130).

During proceedings before the PUC, Enbridge argued that the

Alberta Clipper would serve a crucial public purpose in bringing

crude oil to upper Midwest refineries, which would directly serve

the people of Minnesota and many neighboring states. Order, at 8.

Intervening environmental advocates argued that Enbridge’s ac-

tual motivation in constructing the Alberta Clipper was to use the

pipeline as a component of a larger system to ship oil sands pro-

duction to the Gulf Coast, an allegation that Enbridge denied. Id.

at 9. The PUC found that, in conjunction with a corresponding

report by an administrative law judge, the elements listed in Minn.

R. 7853.0130 subparts A through D above were satisfied in favor

of Enbridge; therefore, the certificate of need and permit for the

Alberta Clipper were granted on December 29, 2008. See id.

While the Alberta Clipper has been fully functional for over

a year as a supplier of Midwest refineries, the proposed new use

of the pipeline as part of a comprehensive transport mechanism of

oil sands crude from Alberta to the Gulf Coast could open the pro-

ject to reconsideration by the PUC and/or challenge in state and

federal courts in Minnesota. The fact that the Alberta Clipper has

already been built does not preclude the project from reconsider-

ation or judicial challenge. See Minnesota Center for Environ-

mental Advocacy v. Minnesota Public Utilities Commission, No.

A10-812, 2010 WL 5071389, at *3 (Minn. App. Dec. 14, 2010).

Opponents of the pipeline could argue that subpart A would no

longer be satisfied if the crude oil transported by the Alberta

Clipper no longer benefits “the people of Minnesota and neigh-

boring states.” See Order, at 5. Enbridge’s response would likely

be that the energy supply to “the applicant” and “the applicant’s

customers” is still maintained by the pipeline’s new use. Sub-

part B could also be reconsidered on the basis that the Keystone

XL is a “reasonable and prudent alternative” to the use of the

Alberta Clipper as part of a pipeline system from Alberta to the

Gulf Coast; however, this argument is dependent upon the ulti-

mate resolution of the Keystone XL project’s future by Trans-

Canada and the State Department.

One of the central issues raised by opponents of the now-

delayed Keystone XL pipeline is that approval of the project would

yield greater oil sands production, causing greater greenhouse gas

emissions due to the higher carbon intensity of the oil sands ex-

traction and upgrading process compared to conventional oil de-

velopment. See Juliet Eilperin, “Keystone XL pipeline becomes

a political headache for White House,” Wash. Post, Oct. 7, 2011.

If raised in Minnesota during a challenge to the proposed new

use of the Alberta Clipper pipeline, such a general environmental

challenge could fall under subpart C, with opponents of the pro-

ject arguing that the “consequences to society” of granting the cer-

tificate of need no longer outweigh the “consequences of denying”

the certificate of need due to increased greenhouse gas emissions

of oil sands production. This issue was previously raised in Min-

nesota during the original permitting process for the Alberta Clipper

pipeline; however, the PUC limited its environmental review to

the impact of the pipeline itself and not the lifecycle of the com-

modity the pipeline would transport. See Order, at 10.

Satisfaction of subpart D could be reconsidered as well if the

State Department and/or other relevant agencies determine—in the

context of the Keystone XL project or otherwise—that Canadian

oil sands development is contrary to federal or state policy. This

appears to be unlikely, though, because the State Department has

reiterated that its environmental assessments of the Keystone XL

project continue to be limited to potential impacts directly caused

by the pipeline itself. See U.S. Department of State, “Final

Environmental Impact Statement for the Keystone XL Project”

(Aug. 26, 2011), http://www.keystonepipeline-xl.state.gov/clientsite/



MINERAL LAW NEWSLETTER page 21

keystonexl.nsf?Open. Ultimately, while Enbridge’s U.S. pipeline

system could present a viable alternative and/or competitor to the

Keystone XL project, proponents of Enbridge’s plan should be

prepared for legal challenges in Minnesota and other jurisdictions

that approved Enbridge’s Lakehead system for different uses than

those now proposed. However, opponents of repurposing the Al-

berta Clipper pipeline would have to overcome some significant

regulatory hurdles, most notably the fact that the PUC has previ-

ously declined to assess the project in the context of global climate

change.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

OPERATOR V. ROYALTY OW NER ISSUES DECIDED

In Pursue Energy Corp. v. Abernathy, 2009-CA-01794-SCT

(Miss. Oct. 13, 2011), Shell Oil Co. (Shell) built a gas processing

plant to treat sour gas from several fields in Rankin County, Mis-

sissippi. Pursue Energy Corp. (Pursue) also built a gas processing

plant to treat sour gas from its wells in the same fields. About five

years after Shell had recovered $41 million as capital cost for its

processing plant, it sold all of its operations to Pursue, which dis-

mantled its own processing plant and began processing all gas

through the former Shell plant. Pursue deducted monthly oper-

ating costs from royalty payments, along with a charge to recover

$41 million, which Pursue set up as its capital cost for the Shell

plant. Pursue did not set out the separate deductions for the plant

nor did it otherwise notify its royalty owners that deductions were

being made for the plant. In its monthly deductions, Pursue charged

less to royalty owners that were knowledgeable about oil and gas

operations or that negotiated for lesser charges. Royalty owners

who attempted to get information about the charges were “given

incorrect information.” The trial court found that Pursue had col-

lected $42,482,919.47 as recovery of the plant capital costs. The

trial court held that as Pursue valued the reserves purchased from

Shell at $58,901,000, while Pursue paid only $28,130,000, the

Shell plant was a non-cost item and should have been valued at

zero instead of $41 million. As a result, the deductions for the

plant should not have been made.

The trial court held that an oil company can deduct reason-

able processing and investment costs from payments made to roy-

alty owners; however, as Pursue had incurred no costs with respect

to the Shell plant, a deduction for such claimed costs was not al-

lowed. The supreme court expressly stated it agreed with Piney

Woods Country Life School v. Shell Oil Co., 726 F.2d 225 (5th

Cir. 1984), that an oil company can deduct reasonable processing

and investment costs from payments to royalty owners.

The trial court also held that Pursue’s conduct was “willful,

malicious and intentional” and awarded punitive damages in the

form of attorneys’ fees based on 40% of actual damages.

The trial court awarded 6% simple interest from the date of

actual damages to the date the suit was filed, 6% interest com-

pounded annually from the date of the suit to the date of the judg-

ment, and 6% simple interest from the date of the judgment. In so

doing the court held Miss. Code Ann. § 53-3-39 was not appli-

cable. Section 53-3-39 was enacted in the 1980s during the height

of the deep-gas drilling activity in Mississippi when delays in

making royalty payments after production were common. These

delays in many instances resulted from time consumed in prepar-

ing division order title opinions, which in turn was caused by

numerous 640-acre gas units being comprised of up to 100 sep-

arate tracts of land. The failure to promptly pay royalties became

a political issue. The Mississippi legislature responded with sec-

tion 53-3-39, which requires that when royalty payments are not

made within 120 days after the first sale of production, the non-

paid royalty bears interest at the rate of 8% per annum or 2% above

the federal discount rate, whichever is greater.

The supreme court affirmed most of the rulings of the trial

court, except the supreme court held that section 53-3-39 was appli-

cable to the royalty withheld by Pursue to recover the claimed

capital cost for the Shell processing plant with the interest calcula-

ted per annum. The supreme court also reversed the trial court and

held that an oil and gas lease did not create a fiduciary relation-

ship between lessor and lessee as the relationship is contractual

only.

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

EXPIRATION OF OIL AND GAS LEASE AFTER CESSATION OF

PRODUCTION STRICTLY CONSTRUED UNDER LEASE TERM S

In Bedore v. Ranch Oil Co., No. S-10-912, 2011 WL 4861864

(Neb. Oct. 14, 2011), the Nebraska Supreme Court upheld a trial

court decision that found an oil and gas lease had expired. The

trial court determined that the language of the lease was clear and

unambiguous and construed it strictly in favor of the lessor against

the lessee. The court concluded that the lessor had not waived the

expiration of the lease by accepting royalty payments after the

date of expiration. However, the trial court determined that the

plaintiffs failed to prove damages on common law trespass and

conversion claims and awarded only the nominal damages speci-

fied in Neb. Rev. Stat. § 57-205. Neb. Rev. Stat. § 57-205 autho-

rizes the owner of leased premises under an oil and gas lease to

sue a lessee to obtain surrender of a lease and may recover $100

in damages, all costs and reasonable attorney’s fees, and any addi-

tional damages the evidence may warrant.

George and Betty Vlasin entered into the original oil and gas

lease in 1980 with Murphy Minerals Corporation on land the

Vlasins owned in Hayes County, Nebraska. Bedore was appointed

as personal representative of George Vlasin’s estate in 2008 upon

Vlasin’s death. The lease was for a fixed term of 10 years with a

provision for continuation beyond the expiration date by contin-

uous production, and with a savings or resumption clause intended

to keep the lease in effect after cessation of production provided

the lessee “commences operations for drilling a well within sixty

(60) days from such cessation.” 2011 WL 4861864, at *2.

A sequence of lease assignments resulted in approximately

one-half of the leased premises being operated by Hummon Cor-
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poration (Hummon) and one-half by Ranch Oil Company (Ranch

Oil). Both companies operated wells on their respective portions.

The last of the Ranch Oil wells to produce oil became inactive

in 1997 and, due to concerns about well leakage, a drillable plug

was installed. The last well operated on the Hummon parcel was

plugged and closed April 14, 2005, and as of that date, the Vlasins

considered all interests conveyed under their original lease to have

expired through nonproduction. Although Ranch Oil did not ac-

knowledge the lease expiration, they unsuccessfully attempted to

negotiate a new lease agreement. The Vlasins then negotiated a

new lease with Hummon for the entire parcel, with exclusive dril-

ling and operating rights. Id. at *3-4.

Ranch Oil took action to attempt to revive its lease interest

and prevent the Hummon lease from going into effect. Ranch Oil,

without seeking permission, moved a drilling rig to the location

of its 1997 plugged well intending to remove the plug, restore the

well, and commence pumping. Ranch Oil refused to vacate the

property and did recover some oil from the well. A number of

barrels of oil were extracted and sold with subsequent royalty pay-

ments made to and accepted by the Vlasins. Id. at *5-6.

Suit was filed in June 2005 against Ranch Oil seeking a de-

claratory judgment that the original lease was no longer in effect

and for alleged damages from trespass and conversion. Ranch Oil

raised a number of defenses, principal among them that the Vlasins’

acceptance of royalty payments was a ratification of the validity

of the lease. Id. at *6-7.

The trial court concluded that there was no material issue of

fact, even assuming April 14, 2005, was the relevant date from

which to measure the 60-day period to commence operation, that

Ranch Oil’s actions did not qualify as “operations for the drilling

of a well.” Id. at *7.

The trial court found the language in the original lease to be

clear and unambiguous and that the agreed-upon time period will

control over the common-law doctrine of temporary cessation

allowing a “reasonable time” to resume drilling operations. Id. at

*10-11. The supreme court rejected Ranch Oil’s claim that re-

storing the old well to production would constitute commencing

operations to drill a well. The court noted that while the lease

provision in question might not necessarily require the lessee to

actually penetrate the surface with drilling equipment within the

specified time period, the preparatory activity must be done with

the good faith expectation that drilling a well will immediately

follow. Relying on standard dictionary definitions, the court con-

cluded that drilling through a cement plug in an old well did not

constitute commencing the drilling of a well under the lease. The

court further concluded that: “The weight of authority agrees that

general reworking operations, which do not involve making a new

hole, are not ‘operations for drilling a well.’ ” Id. at *13.

The court also found that the acceptance of royalty payments

did not waive the expiration of the lease or excuse the lessee’s

default. The court stated that the “royalty is but a fraction of the

total production to which the lessor would be entitled to receive

if the lessee were not occupying the land.” Id. at *14. The court

denied more than nominal damages because the plaintiffs’ evi-

dence was speculative and conjectural. Id. at *16.

O K L A H O M A  —
O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

CORPORATION COM M ISSION KNOW S BEST

In Charter Oak Production Co. v. Morgan, Nos. 108289,

108290, 2011 WL 4612778 (Okla. Civ. App. Mar. 31, 2011), the

Oklahoma Corporation Commission (OCC) designated Charter

Oak Production Co., L.L.C. (Charter Oak) as operator of a drilling

and spacing unit. When the operator and surface owners could not

reach a settlement on surface damages, the operator filed an action

for the appointment of appraisers to determine damages under the

Surface Damages Act, Okla. Stat. tit. 52, §§ 318.2–318.9. The

surface owners moved to dismiss, claiming that under the Surface

Damages Act, the operator did not have standing to bring the action

because the operator was required to show it had record owner-

ship of the mineral interest before it could qualify as an operator.

The trial court granted the motion to dismiss, finding that the

operator failed to show it had any leasehold interest in the land

prior to filing the petition for appointment of appraisers. The court

of civil appeals held that the surface owners’ assault on the oper-

ator’s standing was a collateral attack on an OCC order. The court

held that the OCC has the power to receive evidence and deter-

mine whether an operator owns mineral rights or has the right to

drill in the subject unit, and that the OCC’s appointment of an

operator is an exercise of the OCC’s state police powers since the

OCC has the exclusive jurisdiction to designate the operator of a

drilling and spacing unit. Accordingly, the court of civil appeals

reversed the trial court’s order of dismissal, holding that the sur-

face owners’ sole method for review of the OCC’s order was by

appeal to the Oklahoma Supreme Court.

OCC  HAS SOLE JURISDICTION OVER CLAIM S FOR

M ISREPRESENTATION BEFORE THE OCC

In Optima Oil & Gas Co. v. Mewbourne Oil Co., No. CIV-

09-145-C, 2011 WL 3444276 (W.D. Okla. Aug. 8, 2011), the

plaintiff, Optima, owned 85% of the rights to an oil and gas lease-

hold. The defendant, Mewbourne, owned the remaining 15% inter-

est. Both parties intended to develop the jointly owned leasehold

and each was aware of the other’s development plans. The defen-

dant filed an application with the OCC to force pool the plaintiff’s

rights in the unit and informed the OCC that the request was

uncontested. The OCC granted the defendant’s application. When

the plaintiff learned of the approved application, it successfully

undertook proceedings before the OCC to reverse the OCC’s action.

The plaintiff then filed suit to recover damages arising from de-

fendant’s asserted misrepresentations to the OCC. The district court

granted the defendant’s motion to dismiss for lack of subject matter

jurisdiction, ruling that because the plaintiff’s claim for damages

arose from misrepresentations to the OCC, the OCC was the sole

body with jurisdiction to consider the plaintiff’s claims.
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NO TRESPASS FOR SEISM IC OPERATIONS

In Kimzey v. Flamingo Seismic Solutions, Inc., No. CIV-10-

906-M, 2011 WL 2923877 (W.D. Okla. July 19, 2011), the plain-

tiffs owned the surface estate under which a third party owned

mineral rights. The third-party mineral owner authorized the de-

fendant, a seismic company, to conduct seismic operations on the

surface owners’ property. The surface owners brought suit, claiming

that the seismic company trespassed on the surface owners’ prop-

erty. The district court found that, as a matter of law, the seismic

company did not commit trespass because the seismic company

had the permission of the owner of the mineral estate to enter

upon the surface owners’ property. The district court held that a

mineral owner can validly authorize another person to conduct

seismic exploration of the mineral estate, regardless of whether

there is a benefit to the mineral estate and regardless of whether

the only result from the seismic operations is profit for the mineral

owner from the sale of the information obtained from the seismic

operations.

TW O QUARTERS DON’T M AKE A HALF

In Combs v. Sherman, No. 108255, 2011 WL 4599649 (Okla.

Civ. App. Sept. 28, 2011), the purchasers of a mineral interest

brought suit against the sellers of the mineral interest claiming

that the sellers conveyed a 1/2 mineral interest, not the 1/4 min-

eral interest the sellers claimed had been conveyed. The sellers

were sisters who had joint ownership of the mineral interest at

issue. In a letter to the purchasers’ predecessor, the sellers offered

to sell “one-quarter mineral rights,” stating that they would “retain

3/4 of the minerals and sell 1/4. . . .” Each of the sellers executed

a joint tenancy warranty deed that reserved “an undivided 3/4ths

interest in and to the oil, gas and other minerals” and conveyed

the remaining 1/4 mineral interest to the purchasers. The pur-

chasers claimed that because each of the sellers had conveyed a

1/4 mineral interest, the purchasers had obtained a 1/2 mineral

interest, and the trial court agreed. The court of civil appeals

disagreed, finding that the purchasers had ignored the “essence of

the ownership of a joint tenancy interest.” The court found that

each of the sellers had conveyed 1/4 of her “equal share” and that

the purchasers received 1/4 of each “equal share.” Accordingly,

the court reversed and remanded the trial court’s judgment.

PREFERENTIAL RIGHT OF PURCHASE, PREFERENTIAL RIGHT

OF SALE , AND M AINTENANCE OF OW NERSHIP ISSUES

Among other issues dealt with in Bays Exploration, Inc. v.

PenSa, Inc., No. CIV-07-754-D, 2011 WL 832097 (W.D. Okla.

Mar. 2, 2011), the court was required to interpret preferential

right of purchase (PRP) provisions of operating agreements, pref-

erential right of sale provisions, and maintenance of uniform in-

terest provisions in connection with a sale by Bays Exploration,

Inc. (Bays). The PRP provisions were standard provisions con-

tained in the model form operating agreement, Article VIII.F.

Pertinent to the dispute was the requirement that when the PRP is

triggered, the selling party is to give written notice to the other

parties “with full information concerning its proposed disposition,

which shall include the name and address of the prospective trans-

feree . . . the purchase price, a legal description sufficient to iden-

tify the property, and all other terms of the offer.” Id. at *6. A

written election to purchase under the PRP provision must be

given within 10 days after receipt of notice. PenSa, another party

to the operating agreement, did not respond within the 10-day

period, but subsequently claimed that it was excused from doing

so because the information in the notice was insufficient to comply

with the “full information” requirement. Relying on a Texas Court

of Appeals decision, the court held that the four items enumerated

in the PRP provision define the information required to be fur-

nished. Id. at *8. In this case, the “all other terms of the offer”

requirement was apparently satisfied by furnishing a copy of the

purchase agreement.

Some of the operating agreements contained a so-called pref-

erential right to sell (PROS) provision under which, if the opera-

tor were to sell its interest, the nonoperator was given the option

to sell its working interest on the same terms as the operator. Un-

like the PRP provision, the PROS provision was deficient in a

number of terms concerning how the right was to be exercised.

The operator argued that enforcement of the PROS provision

would constitute the imposition of a disabling, unreasonable

restraint on the operator’s right to freely convey its interest since

the effect of the provision would be that if PenSa elected to

sell its interest under the PROS provision, the third party could

not purchase the operator’s interest unless it also purchased PenSa’s

interest. The court rejected this argument, noting that in Pro-

ducers Oil Co. v. Gore, 610 P.2d 772 (Okla. 1980), the court had

held that a PRP provision in an operating agreement was not an

unreasonable restraint on alienation. The court concluded, without

rationale, that it should treat the PROS provision similarly. The

operator also argued that the provision could not be enforced

because the prospective purchaser was not a party to the agree-

ment. The court avoided answering that argument by finding that

PenSa had not effectively exercised its option. In so concluding,

the court said it would be appropriate to apply the 10-day notice

provisions and other provisions from the PRP provision that were

missing from the PROS provision. However, in the end, the court

determined that PenSa failed to show that it ever affirmatively

attempted to exercise its PROS. 2011 WL 832097, at *12.

Finally, PenSa asserted that Bays’ attempt to transfer its in-

terest but retain an interest in the Woodford formation violated the

maintenance of uniform interest provision of the joint operating

agreement requiring that any disposition of a party’s interest be of

all or an undivided interest in all leases, interests, wells, equip-

ment, and production covered by the operating agreement. PenSa

claimed that it was entitled to damages resulting from the breach

or, alternatively, judgment voiding any assignment made by Bays

in violation of the maintenance restriction. The court ruled against

PenSa on this point, finding that it had failed to present facts to

show that it had suffered any detriment as a result of any breach

of that provision. The court did not expressly deal with PenSa’s

request for voiding any assignment made by Bays in violation of

the provision. Id. at *13-14.
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P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

E .  R Y A N  S T E P H E N S E N

—  R E P O R T E R S  —

OREGON COURT OF APPEALS AFFIRM S PROCESSING OF OFF-

SITE AGGREGATE ON APPROVED M INERAL AND AGGREGATE

EXTRACTION AND PROCESSING AREAS

Setniker v. Polk County, 260 P.3d 800 (Or. App. 2011), in-

volved the interpretation of certain Polk County Zoning Ordinance

(PCZO) provisions regarding the processing of aggregate on

approved mineral and aggregate extraction and processing areas

(MA zones). Polk County determined that aggregate extracted off-

site could be processed at a properly permitted MA zone. Id. at

802. Both the Land Use Board of Appeals (LUBA) and the Ore-

gon Court of Appeals upheld the county’s interpretation under a

plausibility standard. Id. at 805, 809.

In Setniker, an excavator sought, among other things, the ap-

proval of a site plan and the issuance of a conditional use permit

to operate a sand and gravel extraction and processing facility,

and a cement and asphalt processing plant. Id. at 802. Adjoining

property owners opposed the application and argued, among other

things, that the proposed operation would violate provisions of the

PCZO because it would involve the processing of aggregate ex-

tracted off-site. Id. at 808. Specifically, the PCZO states that the

“[s]ale of products extracted and processed on-site from a mineral

and aggregate operation” is a permissible use of an approved MA

zone. Id. (quoting PCZO 174.050(G)). The property owners ar-

gued that because on-site sales are limited to products that are

extracted and processed on-site, the ordinance necessarily implies

that no processing of products extracted off-site is permitted. Id.

In rejecting the property owners’ argument, LUBA deferred

to the county’s interpretation of the PCZO provision and noted

that while the provision does limit commercial use within a MA

zone, it is “probably not intended to proscribe on-site processing

of material that was extracted off-site, where that material is then

sold to customers off-site.” Id. The court of appeals further noted

that another provision of PCZO 174.050 expressly permits the on-

site processing of “mineral and aggregate into asphaltic concrete,”

and that PCZO 174.050 contains no provision prohibiting products

extracted off-site from being hauled to the site, processed on-site,

then hauled away and sold off-site. 260 P.3d at 808 (quoting

PCZO 174.050(C)). For these reasons, LUBA and the court of

appeals both determined that the county’s interpretation of the

PCZO’s provisions regarding permissible activities on MA zones,

including the processing of aggregate extracted off-site, was plau-

sible. Id. at 803, 808-09.

OREGON LAND USE BOARD OF APPEALS AFFIRM S M ETHOD

OF DETERM INING DEPTH OF AGGREGATE NECESSARY TO

RECLASSIFY FARM  LAND TO AGGREGATE M INING SITE

Protect Grand Island Farms v. Yamhill County, No. 2011-

035, Or. Land Use Bd. App. (Sept. 28, 2011), involved the inter-

pretation of an Oregon Administrative Rule (OAR) regarding the

determination of the amount of aggregate potentially subject to

mining at a particular location to permit the rezoning of the loca-

tion from farming to mining. See http://www.oregon.gov/LUBA/

docs/Opinions/2011/09-11/11035.pdf. Yamhill County determined

that two separate aggregate layers, separated by a layer of clay,

could both be considered in determining the total amount of ag-

gregate available for mining. Id. at 9-10. LUBA determined that

the county had not improperly construed the applicable law and

affirmed the county’s decision. Id. at 13.

In Protect Grand Island Farms, the applicant sought to

reclassify certain property zoned “Exclusive Farm Use” to a “Sig-

nificant Mineral and Aggregate Resource Site” so as to operate a

mine on the subject property. Id. at 2. After determining that the

aggregate in question was of sufficient quality to justify the re-

classification, the applicable OAR provision required the county

to determine that the average thickness of the aggregate layer

within the mining area exceeds 25 feet. Id. at 9 (citing Or. Admin.

R. 660-023-0180(3)(d)(B)(ii)). The OAR defines “[t]hickness of

the aggregate layer” to mean “the depth of the [aggregate] . . . ,

minus the depth of the topsoil and nonaggregate overburden.” Id.

(quoting Or. Admin. R. 660-023-0180(1)(l)). The county de-

termined that the average thickness of the aggregate layer on the

site was 44 feet, adding together the aggregate above a layer of

clay (the aggregate layer averaging 23 feet) and the thickness of

the aggregate located below the clay (averaging 21 feet). In so

doing, the county subtracted the average thickness of the clay

layer as “nonaggregate overburden” under Or. Admin. R. 660-

023-0180(1)(l). Id. at 9 n.7. Having found the requisite average

thickness, the county approved the reclassification. Id. at 9.

Protect Grand Island Farms (PGIF) appealed the county’s

determination to LUBA. PGIF argued that, as a matter of law,

(1) only the aggregate layer closest to the surface of the mining

area could be considered in determining the average thickness of

the aggregate layer, because the applicable administrative rules

refer to the “aggregate layer” in the singular, and (2) the clay

could not be subtracted from the calculation as “overburden” be-

cause it was located below the upper 23 feet of aggregate closest

to the surface. Id. at 11.

In rejecting PGIF’s arguments, LUBA agreed with the coun-

ty’s interpretation of the administrative rules to allow the clay to

be considered “overburden” for the purpose of mining the lower

layer of aggregate, noting that “[c]ertainly once the upper deposit

is mined as proposed, the clay layer lying over the lower deposit

could only be described as overburden.” Id. LUBA further relied

on the fact that both layers of aggregate were to be mined, and

that the mining of the lower layer would not result in any greater

loss of high value soils than that lost in the mining of the upper

layer. Finally, LUBA rejected PGIF’s argument that almost any

property could be deemed to have an aggregate layer of an av-

erage thickness in excess of 25 feet if vertically discontinuous

deposits of aggregate at unlimited depths could be considered.

LUBA again pointed out that the applicant planned to mine both

layers of aggregate considered in the calculation; no aggregate

layers at unlimited depths were considered in the calculation. Id.

at 12-13. For these reasons, LUBA affirmed the county’s decision.

Id. at 13.
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S O U T H  D A K O T A  —
O I L  &  G A S

D W I G H T  G U B B R U D

—  R E P O R T E R  —

PUM P JACKS REQUIRED TO BE ORIENTED PARALLEL TO THE

LINE OF SIGHT AT A NATIONAL HISTORIC LANDM ARK AS

CONDITION TO ESTABLISHING OIL AND GAS FIELD

In November 2010, the South Dakota Department of En-

vironment and Natural Resources (DENR), Board of Minerals

and Environment (Board), issued a field order establishing the

Gullickson Field. In re the Application of Nakota Energy, LLC,

Case No. 17-2010 (Nov. 18, 2010), http://denr.sd.gov/des/og/

documents/NakotaBO17-2010.pdf. Sometime thereafter, the DENR

became aware that part of the Gullickson Field is within the

boundary of the Bear Butte National Historic Landmark and that

the South Dakota Office of History considered the Gullickson

Field “within the environs” of Bear Butte, a historic place listed

on the national and state historic registers.

Bear Butte was placed on the National Register of Historic

Places in 1973, and was designated as a national historic land-

mark by the Secretary of the U.S. Department of the Interior in

1981. Bear Butte has cultural and historical significance to the

Sioux and Northern Cheyenne tribes as well as other Native Amer-

ican tribes.

On February 23, 2011, DENR filed a petition for rehearing

with the Board for the purpose of taking public input concerning

protection of cultural resources related to the Bear Butte National

Historic Landmark, to reauthorize or revoke the previous field or-

der, and/or to impose conditions to mitigate potential impacts to

cultural resources related to operation of the Gullickson Field.

Upon rehearing, the Board determined that issuance of an oil

and gas field order in an area that encroaches upon a historic

property on the national or state registers of historic properties

requires a review by the South Dakota Office of History to de-

termine if the project will encroach upon, damage, or destroy

any historic property on the national or state registers of historic

properties. In re the Application of Nakota Energy, LLC, O&G

Case No. 17-2010 (July 25, 2011), http://denr.sd.gov/des/og/

documents/Nakota17-2010order.pdf.

The Board approved the field order with limitations and

conditions. The Board’s order prohibits wells from being drilled

in areas that lie within the boundaries of Bear Butte National

Historic Landmark and limits drilling to five wells. Id. at 21. All

wells within the Gullickson Field must be drilled, completed, and

produced in compliance with the following conditions:

(1) Only smaller pump jacks and storage tanks the same size

or smaller than the pump jacks (8 ft. tall) and tanks cur-

rently in use (15 ft. wide and 12 ft. high) may be used;

(2) Neutral-color equipment must be used;

(3) Whenever possible, shared or centralized tank systems

must be used;

(4) An archaeologist, accompanied by a tribal monitor, must

conduct a survey and provide a written report to the

State Archaeologist and the State Historic Preservation

Office prior to any ground-disturbing activity;

(5) Any identified archaeological sites must be avoided with

a 10-foot buffer;

(6) Existing farm access trails must be used to avoid the

need to construct new access roads;

(7) If new access roads must be constructed, only local grav-

el from a commercial gravel source can be used, so as to

avoid accidental disturbance of unidentified archaeolo-

gical sites;

(8) Dust control measures must be utilized;

(9) Wells must be aligned and equipment must be located

to minimize visibility from Bear Butte including being

oriented so that the long dimension of the pump jack is

parallel to the line of sight from Bear Butte; and

(10) All disturbed areas must be reclaimed and revegetated

following abandonment of the field.

Id. at 21-22.

T E X A S  —  M I N I N G

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

STATE HELD TO OW N BUILDING STONE, GRAVEL, AND SAND

UNDERLYING M INERAL CLASSIFIED LAND

In State v. Cemex Construction Materials South, L.L.C.,

No. 08-10-00082-CV, 2011 WL 3841290 (Tex. App.—El Paso

Aug. 31, 2011, no pet. h.), the court of appeals granted the State

of Texas’s motion for summary judgment for title to all deposits

of granite, limestone, gravel, sand, and any other mineral sub-

stances of whatever kind or character having economic or com-

mercial value located on four sections of land in El Paso County

sold  by the state in 1900, 1906, and 1912. In doing so  it  re -

versed the trial court’s summary judgment for Cemex Con-

struction Materials South, L.L.C. (Cemex), which argued that

dirt, caliche, sand, gravel, limestone, and other materials at issue

were not “minerals” reserved to the state and thus belonged to

Cemex as owner of the surface and successor to the interests of

the purchasers from the state. Id. at *1-2.

The four sections were public school lands sold by the state

under the Land Sales Act of 1895 and its subsequent amendments.

That act required the state Geological and Mineralogical Survey

to examine all the state’s unsold public school land and designate

tracts that were apparently mineral-bearing as “mineral lands,”

reserved from sale for agricultural or grazing purposes except on

the condition that the minerals be reserved to the state. The act

expressly authorized the purchase, by the applicant’s compliance

with certain procedures, of mineral land containing “valuable de-

posits of kaolin, baryta, salt, marble, fire clay, iron ore, coal, oil,

natural gas, gypsum, nitrates, mineral paints, asbestos, marl, nat-

ural cement, clay, onyx, mica, precious stones or any other non-

metallic mineral and stones valuable for ornamental or building

purposes or other valuable building material. . . .” Id. at *5. The
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land at issue was classified as mineral, and the original purchasers

in their applications waived any claim to the minerals in the land.

The patents issued by the state did not expressly reserve all

the minerals. The court of appeals nevertheless held, consistently

with prior cases, that the state’s grant of mineral classified public

school land did not include the minerals. Because the state did not

unequivocally grant to the original purchasers in clear and explicit

terms the dirt, caliche, sand, gravel, limestone, and other minerals

and materials to which Cemex claimed ownership, those items

were withheld, the court declared. Under the well-settled rule that

“legislative grants of property, rights, or privileges must be con-

strued strictly in favor of the State on grounds of public policy,”

id. at *3, the court noted that any ambiguity or obscurity in the

terms of the 1895 statute, such as the terms “the minerals,” “stones

valuable for ornamental or building purposes,” and “other valu-

able building material” must be interpreted to uphold the state’s

assertion of the broadest possible definition of its reservation to

include all deposits of granite, limestone, gravel, sand, and any

other mineral substances having commercial value. Id. at *11.

A large amount of land, especially in west Texas, was sold by

the state with a mineral classification under the Land Sales Act of

1895. There is a well-established body of law concerning the

reservation of oil and gas under that act, but until recently it has

been widely assumed that the definition of “minerals” reserved to

the state was similar to that in deeds between private landowners

and did not include such substances as sand, gravel, and building

stone. The supreme court may ultimately be called upon to decide

whether the court here is correct in deciding that practically any

nonagricultural substance that may be severed and sold from the

land is a “mineral” owned by the state.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

EXECUTIVE RIGHTS ENTAIL DUTY BEYOND BENEFITS FROM

LEASING

It is not uncommon in Texas for the right to execute oil and

gas leases to be segregated from other aspects of mineral owner-

ship, so that an executive owner may have the right to execute oil

and gas leases binding on another’s “nonparticipating” mineral or

royalty interest. Texas courts have long held that the executive

owes a duty of fair dealing to nonexecutive owners in exercising

the leasing rights, but the bounds of the duty have not been well

defined. Several relatively recent cases have held that although the

executive must secure from leasing every benefit for the non-

executive that he secures for himself, no duty whatsoever exists

unless and until the executive decides to lease. Lesley v. Veterans

Land Board, No. 09-0306, 2011 WL 3796568 (Tex. Aug. 26,

2011), clarifies that the duty is not so narrow.

Bluegreen Southwest One, L.P. (Bluegreen) acquired a 4,100-

acre tract of land in order to develop a residential subdivision.

Bluegreen acquired with the land the right to execute oil and gas

leases on 100% of the mineral estate, subject to undivided mineral

interests, nonparticipating in the executive rights, reserved by

prior owners Wyatt and Mildred Hedrick and Betty Yvon Lesley.

Before subdividing the tract into over 1,200 lots as “Mountain

Lakes” and conveying them, with the mineral executive rights, to

more than 1,700 owners, Bluegreen adopted restrictive covenants

forbidding oil and gas drilling and development on any lot. When

other land in the area became valuable for oil and gas leasing and

development, the Mountain Lakes restrictive covenants precluded

any leasing and drilling that would benefit the Hedricks and Lesley,

and they sued Bluegreen and the lot owners for breach of duty to

them by preventing leasing and development and for a declaratory

judgment against the enforceability of the restrictive covenants.

The trial court granted summary judgment in favor of the non-

executive owners, but the court of appeals reversed, holding that

the owner of the executive right owes no duty to the nonexecutive

until the right is exercised by leasing the minerals and has no duty

to lease. Having never exercised the executive right, according to

the court of appeals, Bluegreen and the lot owners had breached

no duty to the Hedricks and Lesley. Id. at *1-2.

One of the lot owners named as a defendant was the Texas

Veterans Land Board (VLB), a state agency, and the supreme

court first dealt with whether sovereign immunity precluded the

suit against it. By their claims that the restrictive covenants im-

posed for the lot owners’ benefit were unenforceable, the plain-

tiffs had sued to determine the agency’s real property interests. In

upholding dismissal of the suit against the VLB, the court held

that this was clearly a “suit for land” from which the state is im-

mune. Id. at *3. (This outcome seems of little practical effect,

since the VLB and any successor to its interest presumably would

be bound by the legal principles established by the rest of the

decision.)

Turning to the principal issues in the case, the nature of the

duty owed by the owner of the executive rights to the nonexecu-

tive, and whether that duty had been breached, the court observed

that if the leasing right “could be exercised arbitrarily or to the

nonexecutive’s detriment, the executive power could destroy all

value in the nonexecutive interest, appropriating its benefits for

himself. . . .” Id. at *6. Although the executive’s duty of utmost

fair dealing has been characterized as fiduciary, it continued, the

Texas decisions have not required the executive to place the non-

executive’s interest before his own. Instead, the executive’s duty

is to “acquire for the nonexecutive every benefit that he exacts for

himself.” Id. at *8. Thus, the court held in In re Bass, 113 S.W.3d

735 (Tex. 2003), when the landowner holding executive rights

had not executed a lease and had not thereby acquired any ben-

efits for himself, no duty to the nonexecutive plaintiffs had been

breached.

Bass should not be misread to shield the executive from lia-

bility for any refusal to lease, however. “If the refusal is arbitrary

or motivated by self-interest to the nonexecutive’s detriment, the

executive may have breached his duty,” the court declared. Id. at

*9. Although it declined to hold that as a general rule an executive

is liable to a nonexecutive for refusal to lease minerals, expressing

doubt that a general rule can be stated given the widely differing

circumstances in which the issue arises, the court pointed out that

here Bluegreen did not simply refuse to lease but had exercised its

executive right to the plaintiffs’ detriment by imposing the re-

strictive covenants. Bluegreen had thus breached its duty to the
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nonexecutive owners, the court held, the remedy for which was

cancellation of the restrictive covenants. Id.

The court’s approach suggests that the basic rule is still

simply that the executive may not exact a benefit for himself that

is not shared with the nonexecutive. In this case the benefit the

executive derived from its precluding drilling—enhancement of

the value of the individual lots and the entire subdivision as res-

idential real estate—inured only to the detriment of the non-

executives. The executive has no duty to lease unless, it appears,

his motive for refusing is in conflict with the interests of the non-

executive.

PERM IT FOR WASTEW ATER DISPOSAL WELL HELD NO

SHIELD AGAINST TRESPASS LIABILITY

The Texas Supreme Court in FPL Farming Ltd. v. Envi-

ronmental Processing Systems, L.C., No. 09-1010, 2011 WL

3796612 (Tex. Aug. 26, 2011), reversed a court of appeals ruling

in favor of Environmental Processing Systems, L.C. (EPS), the

operator of a deep wastewater disposal well on land adjacent to

FPL Farming Ltd.’s (FPL) rice farm, that EPS’s having obtained

a Texas Commission on Environmental Quality (TCEQ) permit

for its well precluded FPL’s trespass action.

Texas law prohibits the disposal of wastewater into the sub-

surface without a TCEQ permit (or, with respect to wastewater

resulting from oil and gas operations, one issued by the Texas

Railroad Commission). In approving EPS’s permit, the TCEQ

found that the waste plume from the EPS well would radiate 3,021

feet from the well after 10 years, extending it underneath FPL’s

land. FPL filed suit against EPS, seeking damages for EPS’s al-

leged trespass and an injunction. The court of appeals upheld a

trial court judgment for EPS, reasoning that no trespass occurs

when fluids migrate from a deep wastewater well permitted by a

state agency. Id. at *1-2.

As a general rule, the supreme court pointed out, “a permit

granted by an agency does not act to immunize the permit holder

from civil tort liability . . . arising out of the use of the permit.” Id.

at *3. In this instance the Injection Well Act, Tex. Water Code

Ann. §§ 27.001-.105, not only did not preempt civil actions

against permit holders but expressly provided that a permit did

not relieve the permittee from civil liability. Id. § 27.104. The

court remanded the case for consideration, among other things, of

whether wastewater migration can constitute actionable trespass

or whether it did so in this case. 2011 WL 3796612, at *7.

Although the supreme court expressly declined to decide

whether deep wastewater migration from one tract to another con-

stitutes trespass, it took pains to distinguish the circumstances

from those in Coastal Oil & Gas Corp. v. Garza Energy Trust,

268 S.W.3d 1 (Tex. 2008), in which the court held that hydraulic

fracturing that extends underneath the tract of another mineral

owner is not actionable trespass. Not altogether persuasively, the

court noted that “injecting substances to aid in the extraction of

minerals serves a different purpose than does injecting waste-

water” and that the rule of capture, upon which the Garza deci-

sion was based in part, is inapplicable to wastewater injection.

2011 WL 3796612, at *6.

PIPELINE COM PANY DOES NOT ACQUIRE EM INENT DOM AIN

POW ER JUST BY CHECKING THE RIGHT BOX ON A RAILROAD

COM M ISSION FORM

The Texas Supreme Court in Texas Rice Land Partners, Ltd.

v. Denbury Green Pipeline-Texas, LLC, No. 09-0901, 2011 WL

3796574 (Tex. Aug. 26, 2011), reversed a summary judgment in

favor of Denbury Green Pipeline–Texas, LLC’s (Denbury Green)

condemnation of a carbon dioxide pipeline across Texas Rice

Land Partners, Ltd.’s (Texas Rice) farmland.

Denbury Green filed a “Form T-4” application with the Texas

Railroad Commission (Commission) to operate a carbon dioxide

pipeline that would be an extension of a line from carbon dioxide

reserves in Mississippi to the Hastings Field in Brazoria and Gal-

veston counties, Texas, where a Denbury affiliate would inject the

carbon dioxide in tertiary oil and gas production operations. In

doing so, it placed an “x” in a box indicating that it would be “a

common carrier” and another in a box indicating that the gas it

transported would be “[o]wned by others, but transported for a

fee.” Id. at *1. Denbury Green’s permit to operate the pipeline

was granted without a hearing. When Texas Rice challenged Den-

bury Green’s right to enter its land, Denbury Green was granted

summary judgment for an injunction allowing access, which the

court of appeals upheld on the basis that Danbury Green had es-

tablished its common-carrier status and that the pipeline would be

available for public use. Id. at *2.

The supreme court began its analysis by observing that al-

though the Texas statutes give private pipeline companies the

power of eminent domain, this authority is constitutionally cir-

cumscribed in that the taking of property for private use is prohib-

ited. The statutes granting eminent domain power are therefore

strictly construed in favor of the landowner. Id. at *3. “[T]he T-4

permit alone did not conclusively establish Denbury Green’s

status as a common carrier and confer the power of eminent do-

main,” the court first held. Id. The question of whether a particular

use is a public use is a judicial question, it noted, and the Com-

mission’s process for granting a permit made no effort to confirm

that the applicant’s pipeline would be public rather than private.

The Commission performed a clerical rather than an adjudicative

act. The legislature could not have intended that checking a certain

box on a one-page government form would create an irrefutable

presumption and prohibit a landowner—not a party to the per-

mitting process and without notice of it—from challenging in

court the eminent domain power of a permit holder. Id. at *4.

“To qualify as a common carrier with the power of eminent

domain,” the court continued, “the pipeline must serve the pub-

lic. . . . [It] would not serve a public purpose if it were built and

maintained only to transport gas belonging to Denbury from one

Denbury site to another.” Id. at *5. A carbon dioxide pipeline

owner is not a common carrier under the relevant statute, Tex.

Nat. Res. Code § 111.002(6), if the pipeline’s only end user is the

owner itself or an affiliate. A person is a common carrier under

that statute if it owns or operates a pipeline for transportation of

carbon dioxide “to or for the public for hire.” 2011 WL 3796574,

at *5. The court disagreed with Denbury Green that merely making

the pipeline available for public use is sufficient. Such a reading

would, the court declared, lead to the “gaming of the permitting

process to allow a private carrier to wield the power of eminent

domain.” Id. at *6. To qualify a pipeline as a common carrier, the
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court held, “a reasonable probability must exist, at or before the

time common-carrier status is challenged, that the pipeline will

serve the public by transporting gas for customers who will either

retain ownership of their gas or sell it to parties other than the

carrier.” Id. Denbury Green had not shown this and thus was not

entitled to summary judgment.

LANDOW NER M AY SUE STATE OFFICIALS, THOUGH NOT THE

STATE OF TEXAS ITSELF, TO DETERM INE STATE OW NERSHIP

BASED ON NAVIGABILITY OF A STREAM

The Texas Supreme Court in Texas Parks and Wildlife De-

partment v. Sawyer Trust, No. 07-0945, 2011 W L 3796347

(Tex. Aug. 26, 2011), in the view of the lone dissenting justice,

effectively abolished the state’s immunity from suit to determine

title to real property.

The Sawyer Trust, owner of land in Donley County crossed

by the Salt Fork of the Red River, sought to contract for the re-

moval and sale of sand and gravel from the streambed. The land

within the bed of a navigable stream is owned by the State of

Texas, and the trust’s contractor inquired of the Texas Parks and

Wildlife Department (Department), from which the trust was re-

quired to obtain a permit for the operation, whether the state

claimed that the Salt Fork was navigable. When the Department

refused to take a position one way or the other, the trust sued it for

a declaratory judgment that the river was not navigable and that

the trust, not the state, owned the riverbed where it crossed the

trust’s property. After a General Land Office surveyor concluded

during the suit’s pendency that the Salt Fork was navigable, the

Department maintained that the state owned the riverbed but

asserted that sovereign immunity barred the suit. Id. at *1-2, 13.

The court agreed with the state that the suit was, no matter

how pled, at bottom a suit for title, from which the state enjoys

sovereign immunity. The Declaratory Judgments Act section per-

mitting a person to “obtain a declaration of rights, status, or other

legal relations,” Tex. Civ. Prac. & Rem. Code Ann. § 37.004(a),

is “merely a procedural device for deciding cases already within

a court’s jurisdiction,” 2011 WL 3796347, at *3 (quoting Texas

Ass’n of Business v. Texas Air Control Board, 852 S.W.2d 440

(Tex. 1993)), and does not grant a “general right to sue a state

agency for a declaration of rights.” Id. at *2. Nor was the trust’s

suit based on a constitutional taking, for which no legislative

waiver of sovereign immunity is required. “[A] takings claim,” the

court explained, “is one in which a landowner alleges that the

government has taken his property for public use without per-

mission, for which he seeks compensation,” the available remedy

being the key distinction between a takings claim and a title claim.

Id. at *6.

Although it denied the trust the right to seek the relief it sued

for, the court agreed with the trust that the case should be re-

manded to permit the trust to add state actors and pursue an ultra

vires claim against them. “A suit against a state official for acting

outside his authority is not barred by sovereign immunity,” the

court pointed out. Id. at *8. If a government official acting in his

official capacity possesses property without authority, the posses-

sion is not that of the sovereign, and suit against him is not barred.

If the state claims the streambed, but is immune from a suit to

determine title, and if the state’s position cannot be challenged by

suit against its officials asserting the claim, a landowner in the

trust’s position has seemingly little recourse given the imprac-

ticality of proceeding with its plan and risking civil and criminal

liability, not to mention the loss of its investment. The state’s

assertion that the Salt Fork streambed was navigable constituted

“possession” of the streambed by state officials, for which the

trust could maintain a trespass to try title suit.

Although not an oil and gas case, this decision is important to

Texas oil and gas jurisprudence. The state owns not only the sand

and gravel within the beds of navigable streams but also the oil,

gas, and other minerals underlying them. The determination of

whether or not a stream is navigable within the statutory definition

(retaining an average width of 30 feet from the mouth up) can be

extremely difficult, and it is useful to know that a method of de-

termining the state’s title, once asserted by its officials, is avail-

able. See Tex. Nat. Res. Code Ann. § 21.001(3).

SUIT OVER WHETHER OIL AND GAS LEASES REM AIN

EFFECTIVE IS A TITLE ACTION; ATTORNEY’S FEES HELD

UNAVAILABLE

The decision on rehearing in Teon Management, LLC v.

Turquoise Bay Corp., No. 11-10-00050-CV, 2011 WL 5089797

(Tex. App.—Eastland Oct. 27, 2011, no pet. h.), involved oil and

gas leases covering tracts on which four wells were located, the

Nichols Nos. 2 and 3 and the Elkin-Nichols Units Nos. 1-1 and

2-1. When the operator of the wells filed for bankruptcy, the

Texas Railroad Commission shut the wells in on December 14,

2006. The working interest owners selected a new operator, Tur-

quoise Bay, and the wells resumed production on March 8, 2007.

During the hiatus in production, Teon secured new leases on the

land. Turquoise Bay filed suit against Teon for a declaratory judg-

ment that it was the validly appointed operator, not a trespasser,

and eventually all royalty, overriding royalty, and working interest

owners were joined as parties. Based on jury findings that Tur-

quoise Bay had timely commenced operations on three of the

wells, the trial court entered a declaratory judgment that the leases

covering those were valid and that Turquoise Bay was not a tres-

passer. It also awarded Turquoise Bay its attorney’s fees and au-

thorized the release of funds held in suspense to Turquoise Bay.

Teon appealed, principally arguing that Turquoise Bay’s suit was

improperly filed and tried in that it was required to be filed as a

trespass to try title action. Id. at *1-2.

The court began by noting that “Texas case law indicates that,

in most cases, the proper cause of action when title is in dispute

is a trespass to try title action.” Id. at *2. Because the ultimate

question in the case was whose leases were in effect, it required

a title determination, the court held, and Turquoise Bay was re-

quired to proceed with a trespass to try title suit. The question

of who was the proper operator of the wells depended on the ul-

timate title issue, the court explained, and the question of whether

Turquoise Bay had timely commenced reworking operations de-

termined whether its leases were still valid, inherently a title deter-

mination. Id. at *3.

Because Turquoise Bay was required to bring a trespass to try

title action, the court went on, it was “required to prove its title by

proving (1) a regular chain of conveyances from the sovereign to

the plaintiff, (2) a superior title to that of the defendant out of a

common source, (3) title by limitations, or (4) prior possession,

which prior possession has not been abandoned.” Id. at *6. Tur-
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quoise Bay met its burden by proving both superior title and

prior possession, the court held. The only issue at trial had been

whether Turquoise Bay’s leases had terminated according to their

terms; there was no dispute with respect to the lessors’ title. Fur-

thermore, it was undisputed that Turquoise Bay had prior posses-

sion of the wells, and “[t]he doctrine of ‘prior possession’ . . .

proceeds upon the theory that one in possession should not be

disturbed unless it be by one having a better title.” Id. at *7. The

court rejected Teon’s contention that its own ownership under

top leases from Turquoise Bay’s lessors rebutted the inference of

ownership created by Turquoise Bay’s prior possession. In order

to rebut the presumption of title arising from Turquoise Bay’s

prior possession, Teon had to show that Turquoise Bay’s leases

had terminated, the very issue the trial court resolved in Turquoise

Bay’s favor. Id.

The fact that the case was really a title action, not a declar-

atory judgment action as Turquoise Bay had pled it, required

reversal of the trial court’s award to Turquoise Bay of attorney’s

fees, unavailable in trespass to try title suits. Turquoise Bay had

nonetheless proven its title by showing its leases to have been

maintained in effect and was entitled to judgment for its leasehold

title despite the defect in its choosing the form of action.

FRAUD CLAIM S FOR WRONGFULLY INDUCING POOLING

AGREEM ENT HELD BARRED BY LIM ITATIONS

In Samson Lone Star, Ltd. Partnership v. Hooks, No. 01-09-

00328-CV, 2011 WL 3918093 (Tex. App.—Houston [1st Dist.]

Aug. 25, 2011, no pet. h.), the court reversed a trial court judg-

ment of more than $21 million in favor of the Hooks family, les-

sors of oil and gas leases on land in Jefferson and Hardin coun-

ties, Texas, against Samson Lone Star, Ltd. Partnership (Samson),

their lessee, mostly for fraud involving the drilling of Samson’s

Black Stone Minerals No. 1 (BSM 1) well.

The Hooks-Samson leases included a provision requiring

the lessee, within 90 days after the first sale of gas from a gas

well within 1,320 feet of the leased premises, either to drill an

offset well, pay compensatory royalty, or release acreage. Samson

drilled the BSM 1 well horizontally to a bottom hole location that

was surveyed to be 1,184 feet from the boundary of a 640-acre

tract covered by one of the Hooks leases. It completed the well as

a gas well in August 2000, and first gas sales were in October

2000. Instead of drilling an offset well on the Hooks lease, Sam-

son sought the Hookses’ agreement to pool 50 acres of the 640-

acre lease, which did not contain a pooling clause, into a pooled

unit for the BSM 1 well. In doing so Samson’s landman told a

Hooks family representative that the well was about 1,500 feet

from the lease boundary. The landman also submitted a plat that

could have been interpreted to depict the well’s bottom hole lo-

cation as being about 1,400 feet from the Hookses’ lease line,

outside the 1,320-foot “buffer zone,” but also including a location

reference that placed it well within the buffer zone. The Hookses

agreed to pool the 50 acres from their 640-acre lease as requested,

conditioning their agreement upon a formal lease amendment to

authorize the pooling. No such amendment was ever executed, but

the Hookses executed division orders and accepted royalty pay-

ments on production from the BSM 1 well that were based on

their pooled share of production. The Hookses added claims for

fraud and fraudulent inducement to other allegations in their ex-

isting suit against Samson on May 7, 2007, alleging they had

agreed to  pool because of Samson’s misrepresentation of the

BSM  1 well’s bottom hole location, or, in the alternative, that

their lease had not been effectively pooled because no lease amend-

ment authorizing pooling had ever been executed, and that they

should have been paid much greater sums as compensatory roy-

alty. Based on jury findings of fraud, the trial court awarded

$20,081,638.07 in damages. Id. at *1-10.

The court of appeals reversed the fraud judgment on the ba-

sis that the claim had been brought after the four-year statute of

limitations had run. A cause of action generally accrues so as to

begin the running of the limitations period, the court pointed out,

“when a wrongful act causes a legal injury, regardless of when the

plaintiff learns of that injury” or whether all of the resulting

damages have occurred. Id. at *12. The discovery rule may oper-

ate to defer accrual of a cause of action until the plaintiff knows,

or with exercise of reasonable diligence should have known, of

the facts giving rise to the cause of action. Application of the

discovery rule, however, is permitted only when “the nature of the

injury incurred is inherently undiscoverable and the evidence of

injury is objectively verifiable.” Id. (quoting BP America Pro-

duction Co. v. Marshall, 342 S.W.3d 59 (Tex. 2011)). Here, the

Hookses had relied solely on the Samson landman’s oral state-

ment about the well’s bottom hole location and on their own

family member’s interpretation of Samson’s plat that contained

seemingly contradictory information. They never consulted infor-

mation publicly available in Texas Railroad Commission records

since early 2001 that would have revealed the well’s actual bot-

tom hole location or inquired of Samson for an explanation of its

plat. The nature of the Hooks family’s injury was not inherently

undiscoverable, and the discovery rule did not apply to their fraud

claims. Implicit in the court’s ruling with respect to the BSM 1

well is that the acceptance of royalty on pooled production from

the well amounted to ratification of the pooling.

Perhaps more interesting is the court’s reversal of the trial

court’s summary judgment and award of $766,626.85 in damages

for Samson’s wrongful “unpooling” of a unit it designated for its

Black Stone Minerals No. A-1 well (BSM A-1). Samson drilled

the well in early 2001 on land in which the Hooks family owned

no interest. It filed a designation of unit for record on March 12,

2001, in which it delineated a 704-acre unit around the well for

gas production from depths between 6,000 and 13,800 feet, in-

cluding two leases from the Hookses, one on a 10-acre tract and

another on a 95-acre tract, in accordance with pooling provisions

contained in those leases. At the time it filed the unit designation,

however, Samson had no pooling authority under the leases cov-

ering the tract where the well was located, and the lessor of 7/8 of

the minerals in that tract ultimately declined to consent to the

pooling. In February 2002, Samson executed and filed for record

a designation of a new unit, the Joyce DuJay No. 1 Gas Unit,

which it referred to as an “amendment” of the BSM A-1 unit,

consisting of 571 acres, including the Hooks 10-acre and 95-acre

leases, for gas production from depths below 12,400 feet or below

13,800 feet (the opinion is unclear as to which depth), deeper than

the strata from which the BSM A-1 well was producing; and

thereafter designated another unit for another well, the DuJay A-1,

that also included the Hooks 10-acre and 95-acre leases, as to

different depths from those pooled for the DuJay No. 1. The Hooks
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family never consented to the omission of the BSM A-1 well from

the pooled unit filed in 2001 by way of the DuJay No. 1 amend-

ment, but they were not paid royalty from the BSM A-1 well.

They were paid, and they accepted, royalty payments on pooled

production from the DuJay No. 1 and A-1 units.

Although it recognized that the BSM A-1 unit was a validly

pooled unit with respect to the Hooks leases and could not be

terminated without the lessors’ agreement so long as there was a

producing well in the unit, the court held that the Hookses, by

their acceptance of royalty on production from the DuJay units,

had agreed to terminate their participation in the BSM A-1 unit.

By accepting royalty checks from the newly designated, con-

flicting pooled units, the court said, the Hookses accepted those

units and were estopped to assert an interest in royalties on pro-

duction from strata not included in those units, including produc-

tion from the BSM A-1 well. Id. at *18. A strong dissent points

out that the original BSM A-1 unit and the subsequent DuJay

No. 1 and DuJay A-1 units were independent, that all could and

did exist at the same time, and that the majority had no support for

the proposition that “accepting royalties from a unit the depth or

acreage of which overlaps at all with any other unit amounts to a

de facto agreement to terminate any earlier unit. . . .” Id. at *28.

The dissent’s position indeed seems not adequately addressed in

the majority opinion.

The remaining issue in the case was whether Samson owed

additional royalty to the Hookses under “most favored nations”

clauses of the leases. These required Samson, if it entered into an

oil and gas lease part of which was located within three miles of

the exterior boundary of lands covered by a Hooks lease pro-

viding for royalty higher than the royalty payable under the Hooks

lease, to increase the royalty payable to the Hookses to the same

royalty payable under the third-party lease. Id. at *20. Samson’s

pooling for the DuJay No. 1 well had included a lease from the

State of Texas on its minerals underlying Pine Island Bayou. To

induce the state to join in the pooling (and, evidently, to agree to

the “unpooling” of the BSM A-1 unit), Samson had agreed to pay

the state a 28.28896% royalty, higher than the 25% called for in

the Hooks leases. The issue, as the court framed it, was whether

the pooling agreement between Samson and the state constituted

an “oil and gas lease” entered into by Samson within three miles

of the Hooks leases. Id. The court concluded that it did not, re-

versing the trial court’s summary judgment award of $848,854.01.

Samson did not enter into an “oil and gas lease” with the state

providing for higher royalties than under the Hooks leases, the

court explained; it entered into a settlement agreement, called a

“Pooling Agreement,” that raised only the royalty on production

from the DuJay No. 1 unit, not on production from the state’s

leases to Samson generally. Id. at *21.

PLAINTIFF LANDOW NERS HELD ESTOPPED TO DENY

M INERAL RESERVATION IN THEIR CHAIN OF TITLE

The court in XTO Energy Inc. v. Nikolai, No. 02-09-00299-

CV, 2011 W L 4345201 (Tex. App.— Fort W orth Aug. 30,

2011, no pet. h.), reversed a trial court judgment in favor of the

Nikolais, owners of the surface of a tract of land in Denton

County, in the Nikolais’ suit to quiet title to the mineral estate

against XTO Energy Inc. (XTO), allegedly the lessee under oil

and gas leases from the successors to the mineral estate reserved

in a 1904 deed from W.R. and Matilda Madewell to J.L. Goff.

In 1882, Albert Shields ostensibly conveyed to William Pippin

92-1/2 acres off the east side of the J.L. Rose 160-acre survey.

The 1904 deed from the Madewells to Goff conveyed all that part

of the J.L. Rose survey lying west of the 92-1/2 acres conveyed by

Shields to Pippin, further stated to be 67-1/2 acres, more or less,

off the west part of the Rose Survey, expressly reserving to the

grantors “any and all minerals that may be in said land as well as

the right to mine same. . . .” Id. at *1. In 1922 Lon and Pearl

Speer conveyed the 67-1/2-acre tract to E.M. Madewell in a deed

that recited the understanding that “the Mineral Rights upon this

tract of land are not transferred by this instrument, same having

been retained by W.R. Madewell in deed to J.L. Goff said deed

dated Oct. 5, 1904. . . .” Id. Subsequent deeds made reference to

the 1922 Speer deed in describing the land, and the Nikolais even-

tually acquired part of the tract in a 1981 deed from Rodney A.

Williams. Made aware that XTO alleged that the Nikolais had no

mineral title and that the minerals were instead owned by various

owners succeeding to the W.R. Madewell reservation, and by

XTO under leases from them, the Nikolais sued XTO to quiet

title, contending that the 1882 Shields deed and 1904 Madewell

deed were void under the statute of frauds for lack of an adequate

land description. The trial court granted the Nikolais’ motion for

summary judgment, decreeing that the 1882 and 1904 deeds were

void under the statute of frauds and that the Nikolais were the

owners of the land, both the surface and mineral estates, pursuant

to their deed. Id. at *1-4.

The court of appeals held that the trial court had erred in

granting the Nikolais’ motion for summary judgment and denying

that of XTO, because the Nikolais were estopped from denying

the Madewell mineral reservation by recitals in the deeds in their

claim of title. Estoppel by deed, the court pointed out, precludes

a party to a deed, grantor or grantee, from alleging title “in dero-

gation of the deed [or] deny[ing] the truth of any material fact

asserted in it.” Id. at *6 (quoting Surtees v. Hobson, 4 S.W.2d

245, 246 (Tex. Civ. App.—El Paso 1928)). The Nikolais’ chain

of title contained the 1922 Speer deed, reciting the prior mineral

reservation to W.R. Madewell, and two other deeds relied on the

Speer deed for their property descriptions. The Nikolais, the court

concluded, were in privity with the parties to those deeds and

were estopped from denying the recited reservation. Id. at *8.

The court acknowledged that estoppel by deed “is the product

of a good and valid deed,” id. (quoting Masgas v. Anderson, 310

S.W.3d 567, 571 (Tex. App.—Eastland 2010)), and acknowl-

edged the Nikolais’ argument that estoppel by deed should not

apply to them because the 1904 Madewell deed was void for lack

of a sufficient land description. XTO’s estoppel by deed defense

was not based on the Madewell deed, however, but instead on the

subsequent deeds, in particular the Speer deed, and the Nikolais,

the court noted, never challenged the property descriptions in

those deeds.
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SUM M ARY JUDGM ENT EVIDENCE HELD INCONCLUSIVE TO

ESTABLISH WHETHER CONTRACT COM PANY M AN HAD

AUTHORITY TO BIND WELL OPERATOR TO INDEM NIFY

SERVICE PROVIDER

Expro Americas, LLC v. Sanguine Gas Exploration, LLC,

No. 14-10-00707-CV, 2011 WL 5098590 (Tex. App.—Houston

[14th Dist.] Oct. 27, 2011, no pet. h.), addressed competing

motions for summary judgment filed by Expro Americas, LLC

(Expro), a contractor that had provided “choke flow services” in

the drilling of a well, and Sanguine Gas Exploration, LLC (San-

guine), the well’s operator, reversing the trial court’s summary

judgment for Sanguine.

Sanguine hired Anadarko Consultants, Inc. (Anadarko) to

direct the drilling of the well. Roy Judd, an Anadarko employee,

acted as the “company man” at the well site. As such, it was

Judd’s responsibility to engage services and equipment provided

by contractors for the drilling operation, and in doing so he signed

hundreds of job tickets. One of those was for Expro’s services. On

the reverse side of the Expro job ticket, which Judd did not read

and was not asked by Expro’s representative to read, was conspic-

uous wording obligating the parties to indemnify each other and

to procure insurance covering their mutual indemnity obligations.

When Expro was named as a defendant in a lawsuit arising from

a fatal accident at the well site, it demanded that Sanguine provide

Expro defense and indemnity pursuant to the agreement reflected

on the job ticket. Sanguine refused, and Expro filed a cross-claim

against it. Id. at *1.

The principal issue on appeal was whether either party could

establish that Judd did or did not have actual or apparent author-

ity to have obligated Sanguine to indemnify Expro. After noting

that only the principal’s words and conduct relative to an agent

are relevant to a determination of whether the agent has particu-

lar authority, actual or apparent, the court first held that Expro

had not established that Sanguine had granted Judd express or

implied actual authority to sign indemnification agreements on

Sanguine’s behalf. There was no evidence that Sanguine had in-

structed Anadarko at all concerning the matter of indemnification,

and the court concluded that “subjecting Sanguine to massive

financial risk of indemnifying Expro for its own negligence would

not be an ordinary aspect of Anadarko’s duty of retaining services

and equipment for the project.” Id. at *6. On the other hand,

Sanguine was not entitled to summary judgment on the basis that

Judd lacked apparent authority to bind Sanguine. The evidence

raised “a fact issue regarding whether Expro could have reason-

ably believed Judd had [such] authority,” according to the court.

Id. at *9. Sanguine was aware that company men are generally

responsible for signing job tickets and that job tickets may contain

terms on their reverse side, but nonetheless did not expressly limit

Judd’s authority. Judd was the principal contact person between

Sanguine and Expro and signed the job ticket, consistent with

Expro’s practice of requiring a company man to sign job tickets

as the highest ranking representative of the operator. Id. 

ROYALTY FRACTION RESERVED IN DEED HELD TO APPLY TO

ALL PRODUCTION FROM  LAND DESCRIBED , NOT JUST TO

GRANTOR’S FRACTIONAL INTEREST

The court in Philipello v. Nelson Family Farming Trust,

349 S.W.3d 692 (Tex. App.—Houston [14th Dist.] 2011, pet.

filed), construed a deed to the Philipellos from the Nelson Family

Farming Trust (Nelson Trust), the owners of a one-half or one-

fourth mineral interest in the 110.26-acre tract being conveyed

(whether it owned one-half or one-fourth apparently being the

subject of a separate lawsuit). The deed was made subject to “all

previous mineral and/or royalty reservations” and reserved to the

grantor for a term of 10 years “one-eighth (1/8) of the royalty in

oil, gas and other minerals in and under and that may be produced

with the oil and gas.” Id. at 694.

The court acknowledged the well-recognized distinction in

Texas law between reservations or conveyances of fractional

interests in the land “described,” represented by King v. First

National Bank of Wichita Falls, 192 S.W.2d 260 (Tex. 1946),

in which the fraction applies to the entire interest in the land

regardless of the interest conveyed, and reservations or convey-

ances of fractions of the land “conveyed,” represented by Hooks

v. Neill, 21 S.W.2d 532 (Tex. Civ. App.—Galveston 1929, writ

ref’d), in which the fraction is reduced according to the undivided

interest being conveyed by the deed. Neither line of cases applied

to the deed at issue here, according to the court, because “[t]he

reservation does not expressly state that the oil, gas and other

minerals are in and under the property conveyed or the property

described.” 349 S.W.3d at 695 (emphasis added).

It was reasonable, in the court’s view, to construe “the oil, gas

and other minerals” as referring to all of the minerals in and under

the tract described, since the deed contained a detailed description

of the land but no statement or description of the fractional min-

eral interest the Nelson Trust was conveying. In this context it was

not reasonable, conversely, to construe “the oil, gas and other

minerals” as referring to those in and under the undivided frac-

tional mineral interest being conveyed. The deed therefore un-

ambiguously reserved one-eighth of the royalty on all production

from the land, unreduced according to the grantor’s fractional in-

terest. Id.

LIQUIDS REM OVED FROM  GAS DURING COM PRESSION

BEFORE PLANT HELD NOT THE RESULT OF “PROCESSING”

UNDER GAS CONTRACT

The court in Forest Oil Corp. v. Eagle Rock Field Services,

LP, 349 S.W.3d 696 (Tex. App.—Houston [14th Dist.] 2011, no

pet. h.), construed a gas purchase contract under which Eagle

Rock Field Services, LP (Eagle Rock), the purchaser, was to take

delivery of Forest Oil Corp.’s (Forest) gas at specified delivery

points and pay for a specified percentage of liquid hydrocarbons

“extracted from processing” and of residue gas. In contrast to

liquids derived from “processing,” liquid hydrocarbons defined as

“condensate”—those “recovered from the Gas in typical oil and

Gas separators or pipeline drips, usually from changes in ambient

or ground temperature and/or pressure, but not from processing”—

and recovered by Eagle Rock downstream of delivery into Eagle

Rock’s gathering system were to belong to Eagle Rock without

compensation to Forest. According to the contract, Forest was

entitled to recover condensate from its gas before delivery to

Eagle Rock, but Eagle Rock was granted the “exclusive process-

ing rights.” The contract did not define “processing.”

After its receipt of Forest’s gas, Eagle Rock ran the gas

through two different compressor facilities, where it removed

liquid hydrocarbons. The compression occurred before the gas
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entered Eagle Rock’s Arrington Plant, where its lean-oil facility

extracted the remaining liquids for discharge into a sale pipeline.

Eagle Rock paid Forest for the liquids extracted at the lean-oil

facility but not for those extracted at the compressors upstream

from the plant. Forest contended that “processing” included all

methods by which Eagle Rock separated liquids from gas, in-

cluding the use of mechanical compression. In doing so it em-

phasized the plain meaning of the word, including a dictionary

definition of “processing” as subjecting an item to “a particular

method, system or technique of preparation, handling or other

treatment designed to effect a particular result” or “[preparing] for

market, manufacture, or other commercial use by subjecting to

some process.” Id. at 704.

The court of appeals affirmed the trial court’s summary judg-

ment for Eagle Rock, agreeing with it that Forest’s broad under-

standing of the term “processing” could not be reconciled with the

agreement’s other terms. Forest was obligated to deliver gas to

Eagle Rock at a specified minimum pressure, so that it could have

been required, if necessary, to utilize compression before deliv-

ery. At the same time, Forest was contractually precluded from

processing any gas before delivery to Eagle Rock, since Eagle

Rock was exclusively granted the right to process Forest’s gas.

Because Forest was contractually permitted to compress its gas

before delivering it to Eagle Rock, but prohibited from processing

it, the act of compressing the gas could not be “processing” as

Forest broadly defined it, the court explained. As a matter of law,

the court held, Eagle Rock’s compression could not be contractual

“processing,” and the liquids removed in the compression were

condensate for which Eagle Rock was not required to pay Forest.

Id. at 705-06.

JURY FINDINGS AGAINST ORAL AGREEM ENT FOR REM EDIAL

WORK ON BLOW OUT UPHELD

The court in White Oak Operating Co. v. BLR Construction

Cos., No. 14-10-00084-CV, 2011 WL 4500840 (Tex. App.—

Houston [14th Dist.] Sept. 29, 2011, no pet. h.), affirmed a

trial court judgment, based on jury findings, in favor of Stallion

Oilfield Construction, LLC (Stallion) (formerly BLR Construction

Companies, LLC), an oilfield service contractor, against White

Oak Operating Company (White Oak), the operator of the Lawton

No. 3 well in Louisiana.

Stallion performed services at White Oak’s well site under a

master service agreement that, among other things, made White

Oak solely responsible for the cost of regaining control of a wild

well and of cleanup associated with a blowout, even if caused

by Stallion’s negligence. After Lawton No. 3 was completed, a

Stallion bulldozer operator in the process of spreading crushed

limestone at the well site noticed a leak in the wellhead and told

his Stallion superiors that he thought he might have hit the well-

head. After the leak resulted in a blowout and a wild well, Stallion’s

sales manager met with a White Oak representative at the well and

told him that Stallion would provide services in response to the

blowout free of charge. According to the White Oak represen-

tative, Stallion broadly agreed to “take responsibility for damage

and cost for the incident.” Id. at *4. Stallion did provide cleanup

services, and White Oak also paid other contractors about $956,000

to bring the well under control and for other remedial services.

The lawsuit ensued when Stallion, after learning that its insurance

coverage would not cover White Oak’s costs in view of the exis-

tence of the master service agreement, refused to pay the third-

party costs and then billed White Oak for the services it had

performed. Id. at *2-3.

White Oak argued at trial and on appeal that White Oak and

Stallion had, after the blowout, entered into an oral contract that

required Stallion not only to provide remedial services without

charge but also to pay all of White Oak’s costs relating to the

blowout. In return, White Oak alleged, it had agreed to forebear

any claims against Stallion for the blowout, allow Stallion to per-

form remedial services itself to minimize costs, and keep Stallion

on White Oak’s approved vendor list. In rejecting White Oak’s

argument, the court of appeals concluded that the master service

agreement was unambiguous in imposing all liability for the blow-

out on White Oak, as between White Oak and Stallion, and that

any parol evidence contrary to the contract’s unambiguous meaning

was incompetent to change it. With respect to Stallion’s apparent

agreement to perform services free of charge, the court noted that

nothing in the master service agreement prohibited Stallion

from agreeing to zero compensation for any particular job, and it

pointed to various items of evidence that Stallion had done so and

none to the contrary. It nevertheless upheld the jury’s implicit

finding that there was no agreement that Stallion would perform

services free of charge on the basis that the jury had the prerog-

ative to disbelieve the testimony the court cited. Id. at *4-8.

LESSEE’S RATIFICATION OF OIL AND GAS LEASE PRECLUDED

ITS RECOVERY FOR LESSOR’S HAVING PREVIOUSLY LEASED

TO ANOTHER

Thomson Oil Royalty, LLC v. Graham , No. 12-10-00422-

CV, 2011 WL 4549365 (Tex. App.—Tyler Sept. 30, 2011, no

pet. h.), involved an oil and gas lease from Camille Tucker

Graham (Graham) to Thomson Oil Royalty, LLC (Thomson), pur-

portedly covering a 306-acre tract and a 241-acre tract in San

Augustine County, Texas. Before accepting the lease and paying

the bonus consideration, Thomson learned that Graham had al-

ready, four days earlier, executed and delivered a lease on the

306-acre tract to another lessee. Thomson nevertheless paid the

agreed bonus and filed the lease for record, thereafter assigning

the lease, only insofar as it covered the 241-acre tract, for a sub-

stantial profit. It then filed suit against Graham, seeking damages

for fraud, breach of contract, breach of warranty of title, and un-

just enrichment. Thomson filed a motion for summary judgment

on its breach of title warranty claim; Graham likewise moved for

summary judgment, arguing that Thomson had ratified the lease

and that no warranty had been made in the lease. The trial court

denied Thomson’s motion and granted Graham’s, and the court

of appeals affirmed on the basis that Thomson had ratified the

leasing transaction. Id. at *1-2.

A contract procured by fraud can be ratified, the court ex-

plained, and ratification extends to the entire transaction. “A party

to a voidable contract may not, in equity, ratify those parts of the

transaction that are beneficial to it and disavow those that are

detrimental to it.” Id. at *3. When Graham leased both tracts to

Thomson after having already leased one of them to someone else,

the court said, her contract with Thomson became voidable. Yet

Thomson, with full knowledge of the prior lease, chose to pay the

bonus and accept the lease. Id.
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The result the court reached does not seem especially unjust,

but its explanation is not entirely satisfying. The opinion notes

that Thomson sued on Graham’s breach of her warranty of title

and that Graham asserted that no warranty had been made in the

lease. If Graham warranted title, Thomson’s acceptance and rat-

ification of the lease, including the warranty, even with knowledge

of Graham’s failed title, would seem to have no bearing on its

right of recovery on the warranty. If the lease in fact did not war-

rant title, at least some discussion of why Thomson was incorrect

in asserting that it did certainly seems in order. Yet the court’s

opinion never discusses the competing warranty arguments the

parties must have made, treating Thomson’s ratification as en-

tirely dispositive.

DEED RESERVED ONE-EIGHTH OF ALL ROYALTY PROVIDED

FOR IN SUBSEQUENT LEASE NOTWITHSTANDING STATEM ENT

AFTER GRANTING CLAUSE THAT GRANTORS WOULD BE

ENTITLED TO ONE-HALF OF THE USUAL ONE-EIGHTH

ROYALTY

The 1958 deed at issue in Sundance Minerals, L.P. v.

Moore, No. 02-10-00403-CV, 2011 WL 5009822 (Tex. App.—

Fort Worth Oct. 20, 2011, no pet. h.), reserved to J.B. and Ruth

Holder “an undivided and non-participating one-half interest

in the oil, gas, and other mineral rights” in the 515-acre tract

they were conveying to J.D. and Ophelia Armstrong. The deed

thereafter stated that the grantees would have the exclusive right

to receive bonuses and to develop the minerals and that the Holders

“shall be entitled to one half of the usual one eighth royalty received

forsuch [sic] oil, gas and other minerals produced from said land.”

Id. at *1. Sundance Minerals, L.P. (Sundance), successor to the

Armstrongs’ interest, executed a lease in 2003 that provided for

a 1/5 royalty rate and sued the successors to the Holders’ interest

for a declaratory judgment that the Holders’ reservation was a

fixed 1/16 royalty interest. The owners of the Holder interest

counterclaimed for a declaratory judgment that the reservation

entitled them to 1/2 of the 1/5 royalty called for in the Sundance

lease. The trial court granted summary judgment to the Holders’

successors, and the court of appeals affirmed. Id. at *1-4.

The deed first purported to reserve one-half of the minerals

to the Holders, the court pointed out, so that the reservation, if not

later qualified, would entitle the grantors and their successors to

one-half of any royalty paid under a lease, as well as one-half of

any bonuses and rentals. The latter part of the deed, stating that

the right to receive bonuses and to develop the lease would be the

grantees’, clarified the nature of the reserved interest, serving to

distinguish the type of interest reserved from the other aspects of

the mineral estate. The fact that the grantors described that royalty

interest in the qualifying language of the deed as “one half of the

usual one eighth” did not “compel the conclusion that they in-

tended to further limit the previously described one-half of the

total royalty to only a fixed one-sixteenth,” the court explained.

Id. at *3. Reading the document as a whole, it was clear to the

court that the Holders intended to reserve one-half of whatever

royalty is reserved in any oil, gas, or mineral lease and that the

“one half of the usual one eighth” language was merely an exam-

ple of the type of interest they intended to reserve, not a further

limitation.

U T A H  —  O I L  &  G A S

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

UTAH SUPREM E COURT AM ENDS ROAD CONDEM NATION

OPINION

In the last issue of this Newsletter, Vol. XXVIII, No. 3 (2011),

we reported on Marion Energy, Inc. v. KFJ Ranch Partnership,

No. 20090796, 2011 WL 2685744 (Utah July 12, 2011) (Original

Opinion), which held that oil and gas are not “mineral deposits”

under Utah’s eminent domain statute authorizing the condemna-

tion of land for the construction of roads to access such mineral

deposits. The court later filed a substituted and amended opinion

at 2011 WL 3652398 (Utah Aug. 19, 2011) (Amended Opinion).

The Amended Opinion rewrites the paragraphs numbered 28-30

in the slip opinion that are cited in the report provided in the prior

Newsletter, but the holding remains unchanged.

The rewritten paragraphs in the Amended Opinion concern

the court’s deflection of the plaintiff’s argument that not constru-

ing oil and gas as “mineral deposits” would lead to absurd results.

W hile readers are referred to the prior Newsletter for details,

the court essentially argued that no absurd result ensues because

another means of access to the leased oil and gas is provided un-

der Utah Code Ann. § 53C-2-409(2)(a). The critical rewrite occurs

in paragraph 29. In the Original Opinion, the court states:

[W ]hile Marion may not have authority to permanent-

ly deprive KFJ of its property through condemnation,

Marion has a statutory right to enter KFJ’s property so

long as it complies with the requirements contained in

[Utah Code Ann. § 53C-2-409(2)(a)].

2011 WL 2685744, at ¶ 29. The Amended Opinion now states as

follows:

[W ]hile Marion may not have authority to permanent-

ly deprive KFJ of its property through condemnation,

Marion may have a statutory right to enter the portions

of KFJ’s property on which Marion has mineral rights

so long as it complies with the requirements contained in

[Utah Code Ann. § 53C-2-409(2)(a)].

2011 WL 3652398, at ¶ 29 (emphasis added).

The rewrite clarifies that Utah Code Ann. § 53C-2-409(2)(a)

applies to the property overlying the mineral leasehold, and more

particularly the privately owned surface estate overlying the lease-

hold obtained by Marion from Utah’s School and Institutional

Trust Lands Administration. By implication, Marion cannot rely

on Utah Code Ann. § 53C-2-409(2)(a) to gain access to those

portions of KFJ’s property that surround Marion’s leasehold, a

point raised in the prior Newsletter.

Even with this clarification, the court’s response to Marion’s

absurdity argument does not appear to address the full scope of

the argument. As discussed in the prior Newsletter, Marion was

seeking to condemn an access road across the portion of KFJ’s

property that “bounds” the mineral leasehold, and not necessarily

KFJ’s surface estate overlying the mineral leasehold. While the

court clarifies that Utah Code Ann. § 53C-2-409(2)(a) applies to



page 34 MINERAL LAW NEWSLETTER

surface overlying the leasehold, the court offers no “alternative

avenues of access” to KFJ’s land that bounds the leasehold, which

land appears to be at issue in the case. As a result, it is difficult to

make sense of the court’s conclusion that “narrowly interpreting

the phrase ‘mineral deposits’ so as not to include oil and gas

would not create an absurd result.” 2011 WL 3652398, at ¶ 30.

C A N A D A  —  O I L  &  G A S

L O Y O L A  K E O U G H

T I M  B U R N S

—  R E P O R T E R S  —

NATIONAL ENERGY BOARD GRANTS 20-YEAR EXPORT

LICENCE TO KM  LNG

The National Energy Board (NEB) recently approved KM

LNG Operating General Partnership’s (KM LNG) application for

a licence to export up to 10 million tonnes a year of liquefied

natural gas (LNG) from Kitimat, British Columbia to, primarily,

the Asia Pacific region for a 20-year term. The project is 40%

owned by KM LNG’s managing partner, Apache Canada Ltd.

(Apache), 30% by EOG Resources Canada Inc. (EOG), and 30%

by Encana Corporation (Encana). Refer to “Reasons for Decision

– KM LNG Operating General Partnership (GH-1-2011),” Na-

tional Energy Board (Oct. 13, 2011), https://www.neb-one.gc.ca/

ll-eng/Livelink.exe?func=ll&objId=728336&objAction=browse.

This is the first LNG export licence approved by the NEB

since the Canadian natural gas market was deregulated in 1985.

Id. at 1. The licence will allow Canadian companies to mitigate

against American economic fluctuation and will provide direct

market access for recent shale-gas developments in northern Brit-

ish Columbia. The approval is also important because the NEB

applied to LNG the traditional Market Based Procedure (MBP)

“test” it uses for natural gas exports (with some flexibility given

the different market and substance considerations). The decision

is also important because it provides some clarity on the scope of

the NEB’s environmental considerations in the context of an ex-

port licence application.

Section 118 of the National Energy Board Act, R.S.C. 1985,

c. N-7 (NEB Act) requires that the NEB consider all factors that

appear to it to be relevant before approving a licence for export.

The NEB is also required to satisfy itself that the quantity of

exported gas would not exceed the surplus remaining after due

allowance was made for the reasonably foreseeable domestic de-

mand. Consistent with its MBP for natural gas exports, the central

issue considered by the NEB was whether approval would impair

Canadian requirements for natural gas from being met at fair mar-

ket prices, and whether approval is in the public interest.

L A U R I E  S M I T H

K Y L E  D O N N E L L Y

—  R E P O R T E R S  —

TRANSCANADA PIPELINES APPLIES FOR RESTRUCTURING

AND TOLLS

On September 1, 2011, TransCanada PipeLines Limited

(TransCanada); NOVA Gas Transmission Ltd. (NGTL), a wholly

owned subsidiary of TransCanada; and Foothills Pipe Lines Ltd.

(Foothills), a wholly owned subsidiary of TransCanada, applied

to the NEB for approval to implement a proposed restructuring of

services and tolling on the TransCanada Mainline pipeline system

(Mainline), the TransCanada Alberta System, and the Trans-

Canada Foothills System. TransCanada also asked the NEB to

approve final tolls for transportation services on the Mainline for

2012 and 2013. The application was stated to be a response to

“recent and dramatic” changes in the supply, demand, and trans-

portation markets of natural gas in North America. See Trans-

Canada PipeLines Ltd., “Business and Services Restructuring and

Mainline 2012-2013 Tolls Application” (Sept. 1, 2011), http://www.

transcanada.com/docs/mainline-es.pdf.

In a letter to the NEB, the Canadian Association of Petroleum

Producers (CAPP) characterized the Mainline as being in a tra-

ditional “death spiral”: the traditional cost of service-based toll

is significantly exceeding what the market can support. Conse-

quently, CAPP stated that the application is: “the most important

and most complex tolls and toll design set of applications the

NEB has ever had to consider.”

The application is significant because of the substance of the

proposed restructuring and the market changes that have precip-

itated them.

TransCanada is proposing significant changes to the tradi-

tional approach to setting Mainline tolls, changes that are likely

to be complex and contentious. The application proposes to re-

duce rates for long-haul shippers from Alberta to Ontario and in-

crease rates for short-haul shippers. According to the statutory

requirements of the NEB Act, the NEB must determine whether

the tolls are just and reasonable and consider whether they are

unjustly discriminatory. NEB Act, R.S.C. 1985, c. N-7, § 62.

Other major components of TransCanada’s proposal include

depreciation, the Alberta System extension, and fair return. Trans-

Canada’s depreciation proposal would see a reallocation of accu-

mulated depreciation between the three main geographical segments

of the Mainline. The proposed extension of the Alberta System

onto both Foothills and the Mainline proposes an increase in

receipt tolls on the Alberta System.

The question that the NEB will have to decide is whether or

not the allocation of costs contemplated by the extension will

advance the public interest by enhancing the long-term economic

viability of all of the existing TransCanada infrastructure and the

Western Canada Sedimentary Basin as a whole. TransCanada is

also seeking a determination by the NEB of an overall fair return

to be included in the tolls of the Mainline for 2012 and 2013.
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The hearing is to take place in March 2012, and a decision is

expected by July 2012.

For additional detail and relevant documents, refer to “Trans-

Canada PipeLines Limited – Restructuring Proposal and Mainline

2012-2013 Tolls (A31084),” National Energy Board, https://www.

neb-one.gc.ca/ll-eng/Livelink.exe?func=ll&objId=711650&

objAction=browse.

L O Y O L A  K E O U G H

D A V I D  R O T C H T I N

—  R E P O R T E R S  —

ENBRIDGE NORTHERN GATEW AY PROJECT HEARINGS

ONGOING

The Enbridge Northern Gateway Project (Project) involves

the construction of two pipelines running from near Edmonton,

Alberta, to Kitimat, British Columbia. The west-flowing pipeline

will carry petroleum for export and the east-flowing pipeline will

carry imported condensate.

Northern Gateway Pipelines Inc. (Northern) is seeking reg-

ulatory approval for the Project. A Joint Review Panel (Panel) has

been established to review the Project and decide whether to issue

its approval. The Panel is mandated by the federal Minister of the

Environment and the NEB to assess the environmental effects and

review the application under both the Canadian Environmental

Assessment Act, S.C. 1992, c. 37 and the NEB Act, R.S.C. 1985,

c. N-7.

An extensive public hearing process is scheduled to facilitate

the examination of all relevant issues identified by the Panel with

respect to the Project. Information requests to Northern, com-

munity hearings, intervener evidence, and a final public hearing

(including cross-examination and argument) will all provide the

basis for a comprehensive record upon which the Panel will ren-

der its decision. Based on the record, the Panel will issue an

environmental assessment report. It will submit the report to the

federal Minister of the Environment for a response. Following the

government’s response, the Panel will make a final decision.

The process has progressed steadily. Various parties have

issued numerous comments and submitted requests for informa-

tion. The comments and requests have predominately focused on

First Nations and environmental issues, including issues related

to socioeconomic and cumulative effects, accident prevention, oil

spill scenarios, risk assessment, emergency management, and en-

gineering. Northern has responded to the information requests and

submitted additional materials in support of the Project.

There will be further rounds of information requests, re-

sponses, community hearings, and written submissions considered

by the Panel. Recent news reports have cited high levels of public

interest in the Project, with more than 4,000 registered to speak at

community hearings beginning in January. The reports speculate

that many of the registrants will express opposition to the Project.

See, e.g., John Cotter, “Thousands to speak on proposed Northern

Gateway pipeline,” Globe and Mail, Oct. 18, 2011, http://www.

theglobeandmail.com/globe-investor/thousands-to-speak-on-

proposed-northern-gateway-pipeline/article2205021/.

The final hearings are currently scheduled to commence

June 26, 2012.

For additional information and relevant documents, refer

to “Northern Gateway Pipelines Inc. Project,” National Energy

Board, http://gatewaypanel.review-examen.gc.ca/clf-nsi/hm-eng.

html.

L A U R I E  S M I T H

P H I L I P  W A R D

—  R E P O R T E R S  —

NEB  REJECTS ALLEGATIONS THAT KEYSTONE XL  PIPELINE

APPROVAL HAS EXPIRED

The NEB has rejected allegations concerning the expiry of

its approval of the Canadian portion of the Keystone XL pipe-

line project (Project). The Project is a proposed expansion of

TransCanada Corporation’s (TransCanada) existing Keystone

pipeline system that will carry crude oil from Alberta to refineries

in Oklahoma and Texas.

On April 27, 2010, the NEB issued Certificate OC-56 ap-

proving the Project in Canada. However, the Communications,

Energy and Paperworkers Union (CEP) wrote to the NEB on

September 23, 2011, alleging that OC-56 has expired and the ap-

proval process must start over.

Certificate OC-56 approved the Project subject to certain

conditions. Condition 22 states that “[u]nless the Board otherwise

directs prior to 11 March 2011, this Certificate shall expire on 11

March 2011 unless construction in respect of the Project has

commenced by that date.” The NEB made no direction prior to

March 11, 2011; hence, the issue was whether construction com-

menced prior to that date.

In a letter to the NEB dated March 24, 2011, TransCanada

advised that due to delays in obtaining regulatory approvals in the

U.S., its construction schedule had been delayed. It indicated that

earthwork at the Hardisty, Alberta tank farm had been completed

in 2010. Other construction work, however, was scheduled to be-

gin after March 11, 2011.

CEP’s letter to the NEB stated that its investigation of the

Hardisty site indicated that neither earth-moving activity nor con-

struction had taken place. CEP also argued that minor earth-

moving activity should not constitute “construction” within the

meaning of OC-56, as considering such menial activity as con-

struction would effectively undermine any time limits imposed by

a certificate. Further, CEP stated that there is no evidence that

surveys, plans, and consultations required by OC-56 to be filed 60

days prior to construction had been filed.

The NEB issued a letter, dated October 27, 2011, confirming

that the Certificate had not expired, TransCanada was not in

breach of any conditions, and no new hearings regarding the Pro-

ject will be held. In its letter, the NEB confirmed that the term

“construction activities” encompasses “clearing and ground-

breaking,” as is consistent with another OC-56 provision. The

NEB found that TransCanada had gone beyond this activity at the

Hardisty terminal, based on its ongoing oversight of the Project



page 36 MINERAL LAW NEWSLETTER

and photographs of completed work submitted by TransCanada.

Furthermore, the NEB found that the Project was proceeding in

a timely manner, thereby fulfilling the purpose of Condition 22.

In confirming TransCanada’s fulfillment of conditions, the

NEB noted that the Project was to be implemented in a phased

manner, and that the fulfillment of conditions was likewise to be

completed in a phased manner, with each phase of construction

being allowed to proceed once the conditions associated with that

particular phase were fulfilled.

For additional detail and relevant documents, refer to “Trans-

Canada Keystone Pipeline GP Ltd. – Keystone XL – (A31873),”

National Energy Board, https://www.neb-one.gc.ca/ll-eng/livelink.

exe?func=ll&objId=609772&objAction=browse&sort=name.

B R A D  G I L M O U R

M A R I A N N E  ( C H U C K )  D A V I E S

—  R E P O R T E R S  —

THE PROTECTION OF WOODLAND CARIBOU IN CANADA

In 2003, Woodland Caribou were listed as threatened under

the Species at Risk Act, S.C. 2002, c. 29 (SARA). As such, a

recovery strategy for the species was to have been prepared by the

federal Minister of Environment (MOE) by 2007.

As a result of the MOE’s failure to release a recovery strategy

and his refusal to issue an emergency order to protect seven herds

of Woodland Caribou located in northeastern Alberta (which is

required if the MOE is of the opinion that there are imminent

threats to the survival or recovery of a species), First Nations and

environmental groups sought the following relief by way of a

judicial review heard by the Federal Court in June 2011: (1) a

declaration that the MOE had missed the deadline for issuing the

recovery strategy; and (2) an order compelling the MOE to rec-

ommend the Federal Cabinet issue an emergency order to protect

the habitat of the seven herds.

Court Decision

On July 28, 2011, the Court released Adam v. Minister of the

Environment, 2011 FC 962, which (1) deferred making a decision

on whether to issue a declaration regarding the MOE’s failure

to release a recovery strategy for the Woodland Caribou until

September 1, 2011; and (2) set aside the MOE’s decision not to

recommend the issuance of an emergency order and remitted the

matter back for reconsideration by the MOE. As of October 19,

2011, no reconsidered decision on whether to recommend the

issuance of an emergency order had been made.

Release of Proposed Recovery Strategy for the Woodland

Caribou

On August 26, 2011, the MOE released the Proposed Re-

covery Strategy for the Woodland Caribou (Proposed Recovery

Strategy), http://www.sararegistry.gc.ca/document/dspDocument_

e.cfm?documentID=2253.

The Proposed Recovery Strategy identifies the critical habi-

tat of 57 local populations of Woodland Caribou and classifies

those populations as falling into one of the following three cat-

egories: (1) self-sustaining; (2) not self-sustaining and identified

as connectivity populations (i.e. those necessary for maintaining

a connected self-sustaining population of Woodland Caribou); and

(3) not self-sustaining but not identified as connectivity popula-

tions.

For the first category populations, critical habitat is identified

as 65% of the undisturbed habitat within the range of the local

population. Accordingly, under the Proposed Recovery Strategy,

land use will not be permitted to the extent it results in the re-

duction of undisturbed habitat to a number below 65%.

For the second category populations, critical habitat is iden-

tified as the existing undisturbed habitat. Accordingly, land use

that results in the destruction or disturbance of habitat will not be

permitted in respect to these local populations unless and until the

goal of 65% undisturbed habitat is reached. Since these local

populations are currently identified as having undisturbed habitat

below 65%, there may be land use implications for projects pro-

posed in areas where these local populations occur.

However, for the third category populations, such as those

populations present in the area where much of the oil sands ac-

tivities take place, critical habitat is further broken down into

three subcategories, depending on whether the undisturbed habitat

is greater than 65%, less than 5%, or falls in the 5 to 65% range.

The majority of the third category populations (21 out of the 28

third category populations) fall into the 5 to 65% range. In such

circumstances, the amount of critical habitat may be decreased in

an amendment to the recovery strategy should jurisdictions pro-

vide a plan that will support stabilized local populations through

the use of mortality and habitat management tools.

Conclusion

The comment period for the Proposed Recovery Strategy

closed on October 25, 2011. The Proposed Recovery Strategy

must now be finalized and, according to the Strategy, the federal

government will, in accordance with the provisions of the SARA,

use the Proposed Recovery Strategy to develop one or more ac-

tion plans to protect the Woodland Caribou, which plans are ex-

pected to be released in 2013.

Significantly, the SARA prohibitions against destroying Wood-

land Caribou and their critical habitat would, without further

action, apply only to federal lands and not to provincial Crown

lands. However, there are a few safety net provisions the federal

government can invoke to make the SARA prohibitions applicable

to nonfederal lands. If invoked, activities (such as resource de-

velopment) may be prohibited on nonfederal lands to the extent

such activities may adversely affect the species and any habitat

necessary for the survival or recovery of Woodland Caribou.

Whether and exactly how provincial governments, environ-

mental groups, and First Nations will respond to the release of the

Proposed Recovery Strategy is still somewhat unknown. What is

clear, however, is that the issue of the protection of Woodland

Caribou and their habitat is very much alive, and it continues to be

important for resource developers with projects that may impact

Woodland Caribou and their habitat to follow the development of

this issue.
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B R A D  G I L M O U R

K R I S T I  M I L L A R

—  R E P O R T E R S  —

ALBERTA RELEASES DRAFT LOW ER ATHABASCA REGIONAL

PLAN

Following consultations on its first draft plan released on

April 5, 2011, the Alberta Government released an updated draft

Lower Athabasca Regional Plan (LARP) on August 29, 2011.

LARP is the first regional plan produced under Alberta’s Land-

use Framework and details Alberta’s plan for managing economic

growth and environmental sustainability in the oil sands region

in northeastern Alberta. https://landuse.alberta.ca/RegionalPlans

(search “Lower Athabasca Region”).

Conservation Areas

LARP designates 16% of the region as conservation areas.

Significant to energy companies is that oil sands activity will be

prohibited in these conservation areas.

The status of existing petroleum and natural gas (P&NG)

leases in the newly created conservation areas is unclear. The

original draft LARP indicated that existing P&NG leases would

be honoured and new leases granted in conservation areas. How-

ever, the updated LARP indicates in one section that new P&NG

leases will not be issued for conservation areas. On the other

hand, it also states in another section that new P&NG leases in

conservation areas will include a restriction that prohibits surface

access. With such conflicting language, it is presently unclear

whether new P&NG leases will be issued in conservation areas.

The Regulatory Details Plan, the legally binding section of

LARP, provides the legal mechanism for the renewal of P&NG

leases in conservation areas. It states that a statutory consent may

be renewed in a conservation area, even if the consent is non-

compliant with LARP, provided it is an agreement under the

Mines and Minerals Act, R.S.A. 2000, c. M-17, or is a disposition

under the Public Lands Act, R.S.A. 2000, c. P-40, that is valid and

subsisting at the time LARP comes into force.

Air, Water, and Biodiversity M anagement Frameworks

LARP establishes management frameworks for air quality,

surface water quality, and groundwater in the oil sands region.

The frameworks will complement and add to, not replace, existing

law and policies.

LARP anticipates that a biodiversity management framework

and regional land disturbance plan for public lands will be im-

plemented by the end of 2013. The biodiversity management

framework will apply on public lands and in provincial parks and

will set targets for selected biodiversity indicators (vegetation,

aquatic, and wildlife) and address caribou habitat needs in con-

junction with the provincial caribou policy.

LARP also foresees a new progressive reclamation strategy

for oil sands mining operations and contemplates a tailings man-

agement framework to be established by 2012 for mineable oil

sands operations.

Implementation

LARP is to be tabled with the Office of the Clerk of the

Legislature prior to submitting it to Cabinet for approval. Once

implemented, LARP will be assessed and updated as necessary

every five years, and any revisions will require consultations with

the public.

The status of LARP’s implementation is now unclear given

recent policy direction from the Government of Alberta sus-

pending any and all government activity done under the authority

of the Alberta Land Stewardship Act, S.A. 2009, c. A-26.8. This

act is the legal authority for the implementation of regional land-

use plans such as LARP.

D O N  G R E E N F I E L D

C H E L S E A  N I C K L E S

—  R E P O R T E R S  —

“CAPABLE OF PRODUCING”  INTERPRETED BY ALBERTA

COURT OF APPEALS

A recent decision from the Alberta Court of Appeal has

upheld the rejection of the “paying quantities” paradigm com-

monly applied in American jurisprudence when considering the

shut-in well clause contained in the 1991 Canadian Association

for Petroleum Landmen standard form freehold lease. Omers

Energy Inc. v. Alberta (Energy Resources Conservation Board),

2011 ABCA 251. Nevertheless the Court of Appeal expressly sup-

ports the underlying rationale of the “paying quantities” paradigm

and has thus potentially opened the door for future decisions to

incorporate such paradigm when interpreting shut-in well clauses.

Background

In Omers, the Alberta Court of Appeal upheld the decision

of the Energy Resources Conservation Board (ERCB), which

suspended two gas well licences held by Omers Energy Inc.

(Omers) after determining that the underlying lease had expired

because the requirements to continue the lease pursuant to the

suspended well clause were not satisfied.

In making this determination, the ERCB held that “oper-

ations” were required to continue the lease beyond its primary

term. The lease defined “operations” to include “production of

any leased substances.” The gas well in question was drilled

during the primary term and was shut in after experiencing water

issues. As Omers was seeking to continue the lease beyond its

primary term in reliance on the shut-in well clause, the ERCB

analyzed that clause and specifically the meaning of “capable of

producing the leased substances.” The ERCB found that the shut-

in well was not “capable of producing the leased substances,”

which it determined to mean capable of producing the leased

substances in “meaningful quantities” in its present state and

configuration. Omers appealed the decision.

The Court of Appeal considered the issue of whether the

ERCB erred in its interpretation of the phrase “capable of pro-

ducing the leased substances.” The court concluded that the

ERCB did not err, and thus upheld the decision that the lease had

expired.
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In first considering whether the gas well in question was in

fact “capable” of producing, the court agreed with the ERCB’s

determination that since the gas well Omers had shut in would

require additional operations to address the water issue, it was not

“capable” of producing the leased substances.

The Court of Appeal then considered the issue of whether

“capable of producing the leased substances” required a specific

quantum of gas production. In reviewing leading American juris-

prudence on this issue, the Court of Appeal upheld the ERCB’s

decision to consider whether “meaningful quantities” were pro-

ducible as opposed to the commonly applied American standard

of “paying quantities.” In doing so, the Court of Appeal did, how-

ever, expressly agree with the rationale behind the concept of

“paying quantities” commonly utilized in American jurisprudence,

and thus potentially foreshadowed the use of the “paying quan-

tities” paradigm and the test set out in Clifton v. Koontz, 325

S.W.2d 684 (Tex. 1959), in future Canadian jurisprudence.

The Omers case has left the distinction between “meaningful

quantities” and “paying quantities” ambiguous, but opened the

door for future challenges on the most appropriate paradigm in the

context of freehold lease shut-in well clauses in Alberta.

M I C H A E L  B A R R E T T

M I C H A E L  A T L A S

—  R E P O R T E R S  —

ONTARIO TRIBUNAL DISM ISSES APPEAL REGARDING HARM

CAUSED BY W IND FARM

On July 18, 2011, the Ontario Environmental Review Tribu-

nal (ERT) dismissed the appeal brought by residents in Chatham,

Ontario (the Appellants) relating to the issuance of a Renewable

Energy Approval by the Ministry of the Environment for the 20

MW Kent Breeze Wind Farm (Project). Erickson v. Director,

Ministry of the Environment, Case Nos. 10-121, 10-122 (July

2011) (Environmental Review Tribunal) (Erickson), http://www.

ert.gov.on.ca/english/decisions/index.htm. The Project is owned

by Suncor Energy Services Inc. The decision follows 17 days of

hearings that began in February 2011, and is significant because

it is the first appeal to the ERT considering the issuance of a

Renewable Energy Approval.

The central issue in this case was whether the Appellants

could meet the legal test set out in section 145.2.1(2)(a) of the

Environmental Protection Act, R.S.O. 1990, c. E.19 (the EPA):

“the Tribunal shall review the decision of the Director and shall

consider only whether engaging in the renewable energy project

. . . will cause . . . serious harm to human health.” The Appellants

argued for the use of the “precautionary principle,” which would

require them to establish only the threat of serious damage to

human health, but this approach was rejected by the ERT. Erick-

son at 121.

The ERT ruled that the Appellants did not present evidence

that was sufficient to meet the test in section 145.2.1(2)(a) of the

EPA. Id. at 207. The ERT noted, however, that the hearing served

to advance the debate about wind turbines and human health. The

ERT emphasized that the focus of this ruling is on the degree of

harm required to meet the legal test. The ERT did not say that

wind turbines are safe, only that the regulations currently in place

do an adequate job of protecting the public. Id.

It should be noted that in this case no special circumstances

were presented to the ERT; should such circumstances arise, and

given the evolving research in the area, a plaintiff may be suc-

cessful in the future. In fact, a civil claim has already been

launched claiming that the Project has harmed a family living

nearby. The claim has yet to be heard by any court. While the ERT

decision can be considered a victory for wind farm developers, the

qualifications present in the decision, as well as the recently filed

claim, illustrate the many potential hurdles faced by developers of

these projects.
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E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

ENVIRONM ENTAL APPEALS BOARD DISM ISSES PETITION FOR

REVIEW  OF OUTER CONTINENTAL SHELF PSD  PERM IT

On January 12, 2012, the U.S. Environmental Appeals Board

(EAB) issued an order that will likely affect the manner in which

the U.S. Environmental Protection Agency (EPA) continues to

define sources on the Outer Continental Shelf (OCS) for permit-

ting purposes under the federal Clean Air Act (CAA), 42 U.S.C.

§§ 7401–7671q. In In re Shell Gulf of Mexico, Inc. & Shell

Offshore, Inc., OCS Appeal Nos. 11-02, 11-03, 11-04, 11-08 (EAB

Jan. 12, 2012) (slip opinion) (Order), the EAB dismissed a peti-

tion by a group of conservation petitioners, an individual, and the

Inupiat Community of the Arctic Slope (Petitioners) challenging

EPA Region 10’s issuance of two Prevention of Significant Dete-

rioration (PSD) construction permits to Shell Gulf of Mexico,

Inc., and Shell Offshore, Inc. (Shell), under the CAA. The PSD

permits authorized Shell to construct and operate the Discoverer

drillship and its air emission units and to conduct other air pol-

lutant emitting activities within Shell’s lease blocks, located over

thousands of square miles in the Chukchi and Beaufort Seas off

the North Slope of Alaska. Id. at 4-5. Petitioners challenged, among

other things, EPA’s determination of when the Discoverer be-

comes, and ceases to be, an OCS source, which determines when

the CAA’s air pollution control requirements apply to the Discov-

erer and its service vessels.

EPA initially issued the permits to Shell in March and April

2010. Id. at 11. Several other groups filed petitions for review,

and the EAB remanded the 2010 permits to EPA with directions

to consider further the determination of when the Discoverer be-

comes an OCS source subject to regulations promulgated under

section 328 of the CAA. Id. at 11-12. Upon remand, EPA issued

two proposed OCS PSD permits to Shell for its operations in the

Chukchi and Beaufort Seas on July 6, 2011. Id. at 13. After com-

pletion of the requisite public review procedures, Region 10 fi-

nalized the permits on September 19, 2011, and the Petitioners

filed their petitions for review thereafter. Id. at 13-14. The peti-

tions were consolidated for review.

Relevant to EPA’s determination of when the Discoverer

becomes, or ceases to be, an OCS source are the Discoverer’s

mooring procedures. The Discoverer’s mooring process requires

continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R .  D A N I E L S O N

C H A R L E S  A .  B R E E R

—  R E P O R T E R S  —

OIL AND GAS COM PANIES NOT CRIM INALLY LIABLE FOR

M IGRATORY BIRD DEATHS

The United States charged several oil and gas companies with

misdemeanors under the Migratory Bird Treaty Act (MBTA), 16

U.S.C. §§ 703-711, after protected migratory birds appeared to

have died from exposure to the contents of the companies’ oil

reserve pits. In United States v. Brigham Oil and Gas, L.P., Nos.

4:11-po-005, 4:11-po-009, 4:11-po-004, 2012 WL 120055 (D.N.D.

Jan. 17, 2012), the court held that the companies were not crimi-

nally liable under the MBTA for the bird deaths because the MBTA

does not impose criminal liability for conducting lawful commer-

cial activities that may indirectly injure or kill migratory birds.

The MBTA makes it unlawful to “take” or “kill” any migrato-

ry bird “at any time, by any means or in any manner.” Id. at *5

(quoting 16 U.S.C. § 703(a)). The court granted the companies’

motions to dismiss the government’s charges of “taking” migratory

birds due to exposure to the oil reserve pits because the MBTA is

not intended to apply to “legal, commercially-useful activities,”

such as reserve pits, “which may indirectly cause the death of

birds protected under the [MBTA].” Id. at **9, 12. The court

relied on Eighth Circuit case law finding that a taking under

the MBTA means “physical conduct of the sort engaged in by

hunters and poachers, conduct which was undoubtedly a con-

cern at the time of the statute’s enactment in 1918.” Id. at *7

(quoting Newton County Wildlife Ass’n v. U.S. Forest Service,

113 F.3d 110, 115 (8th Cir. 1997)). The “words ‘take’ and ‘kill’

mean an intentional act and do not suggest coverage of a lawful

action that may result in the death of a bird.” Id. at *10. If the

MBTA “were read to prohibit any conduct that proximately results

in the death of a migratory bird, then many everyday activities

become unlawful—and subject to criminal sanctions. . . .” Id. The

court recognized that some courts outside of the Eighth Circuit

“have applied the [MBTA] to indirect, unintentional commercial

activity.” Id. at *9. However, those decisions were not controlling.

COURT OF APPEALS REJECTS CHALLENGE TO PINEDALE

ANTICLINE PROJECT

In Theodore Roosevelt Conservation Partnership v. Salazar,

661 F.3d 66 (D.C. Cir. 2011), the Theodore Roosevelt Conser-
continued on page 4
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an anchor handling tug supply vessel to pre-lay Discoverer’s eight

anchors at an authorized drill site and mark the position of each

anchor with a surface buoy, at which point the Discoverer will

proceed under its own power to approximately one mile away

from the pre-laid anchor buoy pattern, shut down its engines, and

be towed by an icebreaker the remaining mile to the drilling posi-

tion center of the buoy pattern at the drill site. Id. at 22. The

Discoverer will then deploy its anchor to hold position. Id. It is at

this point that the Discoverer becomes an OCS source under the

PSD permits, which provide that the Discoverer is an OCS source

“at any time [it] is attached to the seabed at a drill site by at least

one anchor.” Id. at 23. The permits define a “drill site” as “any

location at which Shell is authorized to operate under this permit

and for which Shell has received . . . an authorization to drill”

from the Bureau of Ocean Energy Management, Regulation, and

Enforcement. Id. Furthermore, EPA determined that “[d]uring de-

anchoring, the Discoverer would remain an OCS source while its

mooring lines were disconnected from all eight anchors and would

cease to be an OCS source only after the Discoverer ship’s anchor

is raised.” Id.

Petitioners challenged the PSD permits on a number of

grounds, including EPA’s determination of when the Discoverer

becomes an OCS source, which, as discussed above, requires that

the Discoverer be attached to the seabed at an authorized drill site

via at least one anchor before it may be considered an OCS source.

Id. at 18. Petitioners argued that EPA’s definition of the OCS

source was clearly erroneous and a misapplication of the relevant

statutory and regulatory authorities. Id. Petitioners’ main chal-

lenge to EPA’s OCS source definition was that the emissions from

the icebreaker, a Discoverer service vessel that pre-lays the Dis-

coverer’s anchors, are not captured in the Discoverer’s potential

emissions analysis and would therefore escape any air quality im-

pacts analysis required under the PSD program. Id. at 24-25. To

rectify this problem, Petitioners argued that “the Discoverer should

be considered an OCS source whenever it drops an anchor on one

of Shell’s lease blocks anywhere in the Chukchi or Beaufort

Seas.” Id. at 25-26.

EPA’s OCS source determination for the Discoverer was

based on its interpretation and application of the CAA, EPA’s

implementing regulations, and the Outer Continental Shelf Lands

Act (OCSLA), 43 U.S.C. §§ 1331–1356a. Order at 19-20. Section

328 of the CAA imposes certain air pollution control requirements

on OCS sources; thus, “the determination of when the Discoverer

becomes, and ceases to be, an OCS source is antecedent to almost

every decision the Region must make in these OCS PSD permit

proceedings.” Id. at 17. Section 328 requires sources “to attain

and maintain Federal and State ambient air quality standards” and

to comply with the CAA PSD program. 42 U.S.C. § 7627(a)(1).

The CAA defines an OCS source as follows:

The terms “Outer Continental Shelf source” and “OCS

source” include any equipment, activity, or facility which--

(i) emits or has the potential to emit any

air pollutant,
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(ii) is regulated or authorized under the Outer Con-

tinental Shelf Lands Act . . . , and

(iii) is located on the Outer Continental Shelf or in

or on waters above the Outer Continental Shelf.

Such activities include, but are not limited to, platform

and drill ship exploration, construction, development,

production, processing, and transportation. For purposes

of this subsection, emissions from any vessel servicing

or associated with an OCS source, including emissions

while at the OCS source or en route to or from the OCS

source within 25 miles of the OCS source, shall be con-

sidered direct emissions from the OCS source.

Id. § 7627(a)(4)(C). Under EPA’s implementing regulations, the

definition of OCS source shall include vessels only when they

are: “(1) Permanently or temporarily attached to the seabed and

erected thereon and used for the purposes of exploring, devel-

oping or producing resources therefrom . . . ; or (2) Physically

attached to an OCS facility, in which case only the stationary

source aspects of the vessel will be regulated.” 40 C.F.R. § 55.2.

Under the OCSLA, the U.S. jurisdiction over OCS activities ap-

plies to “all installations and other devices permanently or tempo-

rarily attached to the seabed, which may be erected thereon for

the purpose of exploring for, developing, or producing resources

therefrom.” 43 U.S.C. § 1333(a)(1). Thus, the EAB was tasked with

determining whether EPA’s interpretation of these three author-

ities in determining the OCS source under the permits was reason-

able and not clearly erroneous.

The EAB rejected Petitioners’ argument that only attachment

to the seabed at any Shell lease block is required for the Discov-

erer to become an OCS source and held EPA’s OCS source de-

termination to be a reasonable interpretation of the CAA, EPA’s

implementing regulations, and the OCSLA. Order at 28. EPA

based its requirement that the Discoverer be anchored to an au-

thorized drill site primarily on the reference to “erected thereon”

in 40 C.F.R. § 55.2, which, according to EPA, is “intended to re-

flect the process by which a vessel becomes attached to the seabed

and used thereafter for the purpose of exploring, developing, or

producing resources from the seabed.” Order at 29. EPA also

reviewed the definition of the verb “to erect” and, based on its

customary meaning “to construct” or “to build,” determined that

requiring attachment to the seabed to occur at the drill site ensures

that the attachment is related to a systematic and planned activity

as an OCS source, and not for other purposes, i.e., waiting out a

storm or anchoring in harbor for supplies. Id. The EAB found

EPA’s interpretation to be reasonable. Furthermore, the EAB held

that Petitioners’ proposed definition of an OCS source would lead

to the absurd result of causing the Discoverer to become an OCS

source whenever it is anchored on any one of Shell’s lease blocks

within the Chukchi or Beaufort Seas, potentially hundreds of miles

away from the drill site where the OCS activity would occur. Id.

at 29-30.

COURT HOLDS STATE M INING CONTRACTS NOT A BASIS FOR

ARRANGER LIABILITY UNDER CERCLA

On November 29, 2011, the Eastern District of Washington

issued a decision that will likely have ramifications for parties seek-

ing to hold state or federal government entities liable as “arrangers”

under CERCLA based solely on contractual relationships. In

Pakootas v. Teck Cominco Metals, Ltd., No. CV-04-256-LRS, 2011

WL 5975266 (E.D. Wash. Nov. 29, 2011), the court rejected the

defendant’s motion for summary judgment on its counterclaim

seeking to hold the state of Washington liable as an “arranger”

under the Comprehensive Environmental Response, Compensa-

tion, and Liability Act of 1980 (CERCLA), 42 U.S.C. §§ 9601–

9675. Plaintiffs brought a CERCLA action under 42 U.S.C.

§ 9607(a) to recover response costs against the defendant, Teck

Cominco Metals Ltd. (Teck), based on contamination allegedly

resulting from Teck’s mining activities. The mining occurred on

land leased by the state in exchange for royalties. The state in-

tervened as a plaintiff and Teck counterclaimed, arguing that

the state was an “arranger” under CERCLA because the state’s

mining contracts with Teck evidenced the state’s intention to

contract for the disposal of tailings and waste rock, both inherent

to the excavation, removal, and treatment of metal-containing ore.

2011 WL 5975266, at *1.

CERCLA imposes strict liability on certain persons, including

“any person who by contract, agreement, or otherwise arranged

for disposal or treatment, . . . of hazardous substances owned or

possessed by such person, by any other party or entity, at any

facility . . . owned or operated by another party or entity and con-

taining such hazardous substances. . . .” 42 U.S.C. § 9607(a)(3).

CERCLA does not further define the phrase “arranged for dis-

posal or treatment,” but that phrase has been interpreted fre-

quently by federal courts, including the U.S. Supreme Court. In

Burlington Northern & Santa Fe Railway Co. v. United States,

556 U.S. 599, 129 S. Ct. 1870 (2009), the Court construed the

phrase to mean someone who “takes intentional steps to dispose

of a hazardous substance.” Id. at 1879. In Team Enterprises, LLC

v. Western Investment Real Estate Trust, 647 F.3d 901 (9th Cir.

2011), the Ninth Circuit interpreted this to mean that, “While

actions taken with the intent to dispose of a hazardous substance

are sufficient for arranger liability, actions taken with mere knowl-

edge of such future disposal are not.” Id. at 908. It was this dis-

tinction between intent and mere knowledge that guided the dis-

trict court’s decision in Pakootas.

These cases suggest that CERCLA “arranger” liability clearly

applies when an entity enters into a transaction for the sole pur-

pose of discarding waste, and clearly does not when an entity sells

a useful product with the mere knowledge that development of the

product will lead to waste disposal. In Pakootas, the court recog-

nized that the state arguably had some knowledge that the mining

activities under the contracts would create waste that required

disposal. 2011 WL 5975266, at *2. Teck argued that the state’s

intent to dispose of waste could be inferred from the fact that the
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authorized mining activities would inevitably result in the disposal

of waste; indeed, the ore must be extracted, which, necessarily,

produces waste rock, and the remaining ore must be treated to

obtain the metals within, thereby producing additional waste in the

form of tailings. Id. at *5. But the court found that “the physical

nature of ore and the need to obtain access to the metals within

does not indicate the State intended the disposal of mining waste,

but at most was indifferent to whatever disposal method was

chosen by the mining companies.” Id. According to the court,

mere indifference is not sufficient to establish “arranger” liability;

instead, to be an arranger, “Disposal of hazardous wastes must be

a purpose of the transaction, not merely a foreseeable byproduct

of the transaction.” Id. at *6. Furthermore, the ore deposits did not

have the “characteristic of waste” when the state “delivered” the

ore to the mining companies pursuant to the leases. Id. at *7.

The court also distinguished other recent cases where gov-

ernment “arranger” liability was found in somewhat similar cir-

cumstances where the government entity played a more significant

role in waste disposal activities. Id. at *9. In this case, the state

neither monitored environmental conditions at the mining sites,

nor required any particular manner of disposal, and, moreover, all

treatment and disposal activities occurred on private lands. Id.

at *10.

F E D E R A L  —  O I L  &  G A S

continued from page 1

vation Partnership (TRCP), a hunting association, appealed from

the district court’s decision rejecting TRCP’s challenge to Bureau

of Land Management (BLM) decisions authorizing additional gas

development in the Pinedale Anticline Project Area (PAPA). The

court of appeals held that BLM’s 2008 record of decision and

accompanying environmental impact statement (EIS) satisfied

both the Federal Land Policy and Management Act (FLPMA), 43

U.S.C. §§ 1701–1782, and the National Environmental Policy Act

of 1969 (NEPA), 42 U.S.C. §§ 4321–4347, and that TRCP’s claims

that BLM failed to adhere to its earlier 2000 record of decision

were moot.

The PAPA is the third-largest gas field in the United States,

covering more than 198,000 acres in western Wyoming. BLM

authorized expanded gas development in the PAPA in a 2000

record of decision. Several companies subsequently proposed a

development plan that would relax certain development restric-

tions but would also provide compensating protections and miti-

gation measures. In 2008, BLM issued a new record of decision

and an accompanying final supplemental EIS analyzing the com-

panies’ development plan. TRCP raised multiple FLPMA and

NEPA challenges to BLM’s decision and the EIS.

FLPMA. TRCP claimed that BLM violated FLPMA’s re-

quirement to “take any action necessary to prevent unnecessary or

undue degradation of the lands.” 661 F.3d at 76 (quoting 43 U.S.C.

§ 1732(b)). According to TRCP, the mitigation measures in the

2008 record of decision “will fail, leaving in place a development

plan that degrades the environment without mitigation.” Id. The

court recognized that “unnecessary or undue degradation” means

the occurrence of “ ‘something more than the usual effects antici-

pated’ from appropriately mitigated development.” Id. (quoting

Biodiversity Conservation Alliance, 174 IBLA 1, GFS(O&G)

6(2008)). The proper inquiry is “whether the record supports the

[BLM’s] determination that the 2008 Record of Decision will

implement sufficient measures to prevent degradation unnecessary

to, or undue in proportion to, the development the Record of De-

cision permits.” Id. The court found that “by following FLPMA’s

multiple-use and sustained-yield mandates, [BLM] will often, if

not always, fulfill FLPMA’s requirement that it prevent environ-

mental degradation. . . .” Id. The record in this case supported

BLM’s determination that the “mitigation measures would be ade-

quate to prevent degradation that is unnecessary to, or undue in

proportion to, the natural gas development that the 2008 Record

of Decision permits.” Id. at 77.

NEPA. TRCP claimed that BLM failed to consider a reason-

able range of alternatives in the EIS. BLM’s alternatives were

based on BLM’s stated objective in the EIS “to act upon the

[companies’] proposal to . . . expand the level of development . . .

and to relax seasonal restrictions in certain areas.” Id. at 73.

TRCP claimed that BLM’s objective was unreasonably narrow

because it focused only on the “need to increase production”

which in turn meant an improperly narrow range of alternatives.

Id. The court found that BLM’s objective was to “act upon” the

companies’ proposal; it did not state a purpose to enact or adopt

the proposal. Given BLM’s intent to “act upon” the proposal, a

range of alternatives that either rejected the proposal, adopted it

“as is,” or adopted it with alterations was permissible. Id. at 74.

TRCP additionally challenged the EIS under NEPA for failing to

take a hard look at the effects of development on hunting. The

court found that BLM’s analysis of the impact on hunting in the

EIS was “ ‘tolerably terse’ rather than ‘intolerably mute.’ ” Id. at

76.

2000 Record of Decision. TRCP claimed that BLM violated

FLPMA and NEPA by not adhering to requirements found in the

2000 record of decision. The court found those claims were moot

because the 2008 record of decision superseded the 2000 record

of decision. Id. at 78-79. 

IBLA  FINDS OIL RECOVERED FROM  M ACONDO WELL

ROYALTY BEARING

The Director of the Bureau of Ocean Energy Management,

Regulation, and Enforcement (BOEMRE) sent a demand letter

(order to pay) directing Anadarko Petroleum Corporation (Ana-

darko), a nonoperator, to report and pay royalties immediately for

25% of all oil and gas captured from the Macondo well (Macondo

Well) subsequent to the BP Deepwater Horizon Oil Spill. There-

after, Anadarko began making royalty payments under protest

and appealed. In Anadarko Petroleum Corp., 181 IBLA 388,

GFS(OCS) 254(2012), the Interior Board of Land Appeals (IBLA)

affirmed the order of BOEMRE and held that that the definitions

in section 2 of the Outer Continental Shelf Lands Act (OCSLA),

43 U.S.C. § 1331, and section 3 of the Federal Oil and Gas Roy-

alty Management Act (FOGRMA), 30 U.S.C. § 1702, “are in-

clusive of the oil captured and sold by BP Exploration Production,

Inc. (BP), from the Macondo Well, and that Anadarko is obligated

to pay 25 percent of royalty due on that production in accordance

with the terms of Lease OCS-G 32306.” 181 IBLA at 390.

In October 2009, BP commenced drilling the Macondo Well

on its own behalf and that of its business partners. Id. at 394. In
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March, the Macondo Well reached a depth of 12,350 md/tvd feet

when

lost circulation began and a kick was taken at 13,305

md/tvd feet, resulting in loss of the bore hole assem-

bly. . . . Although BP had originally planned to drill to

20,200 md/tvd feet, those plans were abandoned when a

final lost circulation event occurred due to fracturing in

the pay zone. . . . On April 20, 2010, . . . a catastrophic

blowout occurred, resulting in the deaths of 11 oil rig

workers, the burning and sinking of the Deepwater Ho-

rizon, and the discharge of large amounts of Federally-

owned oil and gas into the atmosphere and waters of the

Gulf of Mexico.

Id. at 394-95. According to estimates in the National Commis-

sion Report, close to 5 million barrels of oil escaped from the

Macondo Well prior to capping on July 15, 2010. Id. at 395 n.10.

On June 3, 2010, BP successfully installed a collection device

over the wellhead that captured the production and removed it to

a collection vessel, the Discoverer Enterprise, stationed above the

Macondo Well. Id. at 396. The Discoverer Enterprise was col-

lecting nearly 15,000 barrels of oil per day by June 8, and on

June 16, a second ship became operational collecting up to an

additional 10,000 barrels per day. The captured oil was delivered

to off-lease facilities, and metered, processed, and sold. Ac-

cording to the Office of Natural Resources Revenue, BP reported

that approximately 679,000 barrels of oil were produced, re-

moved, and sold from the Macondo Well, generating approxi-

mately $47.3 million in proceeds for the lessees, 35% of which,

approximately $11.8 million, were attributable to Anadarko and

its partners. Id.

On appeal, Anadarko argues that volumes discharged and

captured from the Macondo Well do not constitute “production”

and therefore do not meet the conditions under which royalty

obligation is owed to the United States. Anadarko notes that

OCSLA defines “production” as “those activities which take place

after the successful completion of any means for the removal of

minerals. . . .” Id. at 398 (quoting 43 U.S.C. § 1331(m)). Ana-

darko states that since the Macondo Well was not “successfully”

completed, there is no royalty owed. Anadarko characterizes the

government’s loss as a tort issue, not a royalty issue.

In rejecting Anadarko’s narrow interpretation of the term

production, the IBLA relied on the Fifth Circuit’s decision in

Diamond Shamrock Exploration Co. v. Hodel, 853 F.2d 1159 (5th

Cir. 1988). The Fifth Circuit Court observed that the term “pro-

duction” has a variety of meanings in the oil and gas industry and

held that “for purposes of royalty calculation and payment, pro-

duction does not occur until the minerals are physically severed

from the earth.” Id. at 1168. IBLA held that “[t]he oil emanating

from the Macondo Well was ‘physically severed,’ even if the

manner in which it was severed involved a series of unfortunate

events that were unplanned and unpermitted.” 181 IBLA at 406.

IBLA rejected Anadarko’s argument that under the terms of

the OCSLA there was no “successful completion” of the Macondo

Well and, therefore, no production upon which to base a royalty

demand. IBLA held that the phrase “successful completion” in 43

U.S.C. § 1331(m) must be read with the phrase “of any means.”

181 IBLA at 404.

[A] reasonable interpretation of the clause “[of] any

means” in [43 U.S.C.] § 1331(m) is that it operates as a

limitation on the phrase “successful completion,” and

thereby acknowledges, and is consistent with, the com-

ment in the House Report accompanying OCSLA that

“in many cases, there is no real separation between ex-

ploration and production. . . .”

Id. at 411. IBLA held that “the capture and sale of oil severed

from the ground as the result of the BP oil spill is properly

deemed a ‘successful completion’ for purposes of determining

whether royalty must be paid to the United States, pursuant to the

definitions of ‘production’ under both OCSLA and FOGRMA.”

Id.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

FOREST SERVICE ISSUES PROGRAM M ATIC EIS FOR NEW

PLANNING REGULATIONS

On January 26, 2012, the U.S. Department of Agriculture

(USDA) announced the release of the Final Programmatic En-

vironmental Impact Statement (PEIS) for the National Forest

System Land Management Planning Rule. 77 Fed. Reg. 5513

(Feb. 3, 2012). The PEIS includes USDA’s preferred alternative

for a final rule. Issuing the PEIS brings the U.S. Forest Service

(Forest Service) one step closer to a final planning rule. A de-

cision on the final planning rule will be made not less than 30

days after publication of the PEIS, as required by the National

Environmental Policy Act of 1969, 42 U.S.C. §§ 4321–4347. The

Forest Service has been attempting to modernize and update its

planning regulations since the 1990s, but three sets of planning

regulations (the 2000 rules, the 2005 rules, and the 2008 rules)

have been abrogated by Forest Service itself or by reviewing courts.

For a history of the Forest Service planning regulations and liti-

gation relating thereto, see Vol. XXVII, No. 1 (2010), Vol. XXV,

No. 2 (2008), Vol. XXIV, No. 3 (2007), Vol. XXII, No. 1 (2005),

and Vol. XXI, No. 4 (2004), of this Newsletter.

According to the USDA, under the proposed planning regu-

lations, the Forest Service would have the ability to complete plan

revisions more quickly and reduce costs, while using current

science, collaboration, and an all-lands approach to produce better

outcomes for people and the environment. The heart of the pro-

posed regulations involves science-based requirements to provide

for plant and animal diversity and the persistence of native species.

Plan components will be designed to provide the improvement of

habitat conditions to keep common species common, contribute

to the recovery of threatened and endangered species, conserve

candidate and proposed species, and maintain species of con-

servation concern. The proposed regulations also emphasize

sustainable recreation as an important multiple use and as a con-

tributor to social and economic sustainability.



page 6 MINERAL LAW NEWSLETTER

The preferred alternative includes a framework for adaptive

management and planning that reflects key themes from the pub-

lic, as well as experience gained through the Forest Service’s

history with land management planning. The planning process

envisioned by the proposed regulations and the PEIS consists of

a three-part cycle: (1) Assess conditions, stressors, and opportu-

nities on the NFS unit within the context of the broader landscape

by rapidly identifying and evaluating relevant existing information

from a variety of sources; (2) develop, revise, or amend land man-

agement plans; and (3) monitor to detect changes on the unit and

across the broader landscape to test the assumptions and under-

lying management decisions, and the effectiveness of management

activity in achieving desired outcomes.

A more thorough description of the actual planning regu-

lations will be included in future versions of this Newsletter once

the regulations are finally adopted by the USDA later this year. 

APPROPRIATIONS ACT CONTAINS SEVERAL PUBLIC LANDS

RIDERS

The Consolidated Appropriations Act, 2012 (Appropriations

Act), Pub. L. No. 112-74, 125 Stat. 786, was passed by the House

on December 16, 2011, and the Senate on December 17, 2011,

and signed by President Barack Obama on December 23, 2011.

The Appropriations Act provides funding for the vast majority of

the federal government for the remainder of fiscal year 2012. As

has become common over the past several years, the Appropria-

tions Act contains numerous riders and other provisions impacting

public lands. First, Division E, Title I, Section 125, again con-

tinued the prohibition of funding of Secretary of the Interior Ken

Salazar’s now substantially modified wild lands policy as set forth

in Secretarial Order No. 3310. The Secretarial Order addressed

the Bureau of Land Management’s (BLM) management of wil-

derness resources on lands under its jurisdiction. The Secretarial

Order was first announced on December 22, 2010, but soon met

with congressional scrutiny and was subject to a similar appro-

priations prohibition in the Appropriations Act for 2011. Further,

on June 1, 2011, Secretary Salazar issued a directive to BLM indi-

cating that BLM would not seek to establish “wild lands” in

accordance with the continuing resolution passed in 2011. Instead,

the Secretary has proposed, and is implementing, a more grass-

roots approach of designating new wilderness areas by seeking

public comment from Congress, state and local governments,

tribes, and land managers. To that end, on November 10, 2011,

the U.S. Department of the Interior (DOI) recommended to Con-

gress a list of 18 areas managed by BLM that it believes are

worthy of designation as wilderness areas pursuant to the Wilder-

ness Act of 1964, 16 U.S.C. §§ 1131–1136. In the alternative,

DOI seeks to manage the areas as conservation areas. The prelim-

inary report recommends new protections for areas in California,

Colorado, Idaho, Montana, Nevada, New M exico, Oregon,

Utah, and Washington. See U.S. DOI, “Salazar Highlights 18

Backcountry Areas Deserving Congressional Protection as Con-

servation Lands or Wilderness” (Nov. 10, 2011), http://www.blm.

gov (search “backcountry”).

The Appropriations Act continued a $6,500 fee to process

each application to drill for oil and gas on federal lands. Pub. L.

No. 112-74, div. E, tit. I. Additionally, the Appropriations Act

modified the mechanism by which BLM is allowed to auction

federal oil and gas leases. Pursuant to the Mineral Leasing Act, 30

U.S.C. §§ 181–263, all federal oil and gas leases must be offered

at an oral auction. Id. § 226(b)(1)(A). Division E, Title I, Section

110, of the Appropriations Act authorizes BLM to experiment

with an online oil and gas lease sale bidding process. The modi-

fication of the Mineral Leasing Act followed a pilot online oil and

gas sale in Colorado several years ago.

With respect to U.S. Forest Service (Forest Service) lands,

the Appropriations Act continues to include language that pro-

hibits the Forest Service from being sued for failures to update

forest plans within the 15-year time period provided by the Na-

tional Forest Management Act of 1976, 16 U.S.C. §§ 472a, 521b,

1600–1614. Pub. L. No. 112-74, div. E, tit. IV, § 409. The rider

is particularly important because the Forest Service has been

unable to finalize planning regulations for National Forest System

lands for over a decade. See Vol. XXVII, No. 1 (2010), Vol.

XXV, No. 2 (2008), Vol. XXIV, No. 3 (2007), Vol. XXII, No. 1

(2005), and Vol. XXI, No. 4 (2004), of this Newsletter. Addi-

tionally, the Appropriations Act made permanent the “Service

First” program that allows BLM and the Forest Service to com-

bine offices in certain situations in order to provide overall better

service to the public. Pub. L. No. 112-74, div. E, tit. IV, § 422.

Finally, Division E of the Appropriations Act contains nu-

merous provisions to benefit and streamline livestock grazing on

public lands. Section 415 of Title IV extends for two years an

existing provision allowing federal agencies to renew grazing per-

mits while National Environmental Policy Act of 1969 (NEPA),

42 U.S.C. §§ 4321–4347, reviews are conducted. The same sec-

tion also authorizes the transfer of a grazing permit without addi-

tional environmental review. Section 122 of Title I forbids an

appeal of a grazing decision in federal court unless a party first

exhausts all administrative remedies available within DOI. The

law also requires that an issue be raised with DOI before it can

be raised in federal court. Section 123 provides that, through

September 30, 2013, BLM “may, at its sole discretion, review

planning and implementation decisions regarding the trailing of

livestock across public lands, including, but not limited to, is-

suance of crossing or trailing authorizations or permits” under

NEPA. Section 123 also exempts temporary trailing or crossing

authorizations across public lands from protest and/or appeal.

Finally, Section 431 limits management restrictions on grazing

because of contact or conflicts with bighorn sheep.

CONGRESS ELIM INATES FOREST SERVICE APPEALS FOR

M OST PROJECTS

In a little noticed provision in the Appropriations Act, Con-

gress demanded a significant revision to the Forest Service appeal

procedures. In Section 428 of Division E Congress ordered the

Forest Service to establish a “pre-decisional” objection process

similar to the objection process already used for hazardous fuel

reduction projects. Congress first authorized the pre-decisional

process in the Healthy Forests Restoration Act of 2003 (Res-

toration Act), 16 U.S.C. §§ 6501–6591. Congress ordered the

Forest Service to eliminate the appeal process for decisions im-

plementing land and resource management plans, i.e., all site-

specific projects. In lieu of the appeals process, Congress ordered

the Forest Service to apply section 105(a) of the Restoration Act,

16 U.S.C. § 6515(a), which establishes a pre-decisional objection



MINERAL LAW NEWSLETTER page 7

process for hazardous fuel reduction projects. Under those pro-

cedures, review of a proposed project will occur during the period

that begins with the completion of the environmental assessment

or the environmental impact statement and ends no later than the

date of issuance of a final decision approving the project. Parti-

cipants in the process must have submitted written comments

during the public scoping period or the public comment period.

The Appropriations Act states that 16 U.S.C. § 6515(a) will apply

once the Forest Service issues final regulations, so presumably the

existing appeal procedures in 36 C.F.R. part 215 will continue to

apply until the new regulations are issued. To date, the Forest

Service has not issued a notice of rulemaking to apply these pro-

visions. 

BUREAU OF LAND M ANAGEM ENT ISSUES NEW  SAGE-GROUSE

PROTECTION M EASURES

In late December 2011, the director of BLM issued two in-

struction memorandums designed to protect the Greater Sage-

Grouse and its habitat. See http://www.blm.gov/wo/st/en/info/

newsroom/2011/december/NR_12_27_2011.html. Instruction

Memorandum No. 2012-043 imposes a series of interim man-

agement policies and procedures for the protection of the Greater

Sage-Grouse. The interim procedures apply to vegetation man-

agement, wildfire emergency stabilization and suppression, rights-

of-way issuance (including renewable energy projects), leasable

minerals, grazing, saleable minerals, locatable minerals, travel

management, and virtually every other use of BLM lands. Among

other things, the guidance limits human disturbance in priority

sage-grouse habitat to not greater than 2.5%. The instruction

memorandum also requires BLM to minimize habitat fragmen-

tation wherever possible and to impose stringent conditions on oil

and gas and mining activities in order to ensure the sage-grouse is

adequately protected on federal lands. Instruction Memorandum

No. 2012-043 does not apply in Wyoming because BLM has

endorsed a state-specific plan to protect sage-grouse in that state.

The so-called Wyoming sage-grouse “core population area” pol-

icy was adopted by Governor Dave Freudenthal and extended by

Governor Matt Mead. Instruction Memorandum No. 2012-044

provides a national strategy requiring BLM to incorporate in-

creased protection for the sage-grouse in all BLM land use plan-

ning documents. BLM is now required to consider all applicable

conservation measures when revising or amending resource man-

agement plans in Greater Sage-Grouse habitat. In particular, all

BLM offices are required to consider specific conservation mea-

sures developed by the Sage-Grouse National Technical Team.

The new protection and mitigation measures and new plan-

ning requirements follow a December 9, 2011, notice in the

Federal Register indicating BLM’s intent to revise or amend the

vast majority of its existing land use plans in California, Colorado,

Idaho, Montana, Nevada, North Dakota, Oregon, South Dakota,

Utah, and Wyoming. 76 Fed. Reg. 77,008 (Dec. 9, 2011). The

massive amendment to the existing land use plans will be coor-

dinated by two separate regional efforts, one for the eastern region

and one for the western region. The eastern region includes BLM

lands in Colorado, North Dakota, South Dakota, Wyoming, and

portions of Montana and Utah, and will be known as the Rockies

Region. The western region includes BLM lands in California,

Idaho, Nevada, Oregon, and portions of Montana and Utah, and

will be known as the Great Basin Region. The regions will then be

divided into separate smaller regions for the preparation of EISs

to amend the various land use plans. BLM hopes to have the doc-

uments completed prior to 2014 so that the new land use plans

and protections contained therein will be considered by the U.S.

Fish and Wildlife Service when it is required to reconsider its

decision in 2010 to list the Greater Sage-Grouse as threatened but

precluded pursuant to a settlement agreement with numerous

nongovernmental agencies reached late last year. For more

background regarding the settlement agreement, please see Vol.

XXVIII, No. 3 (2011) of this Newsletter and 75 Fed. Reg. 13,910

(Mar. 23, 2010) (listing decision for sage-grouse).

PIPELINE SAFETY REAUTHORIZATION BILL COM PLETED

President Obama signed the Pipeline Safety, Regulatory

Certainty, and Job Creation Act of 2011, Pub. L. No. 112-90, 125

Stat. 1904, into law on January 3, 2012. The law gives the U.S.

Pipeline and Hazardous Materials Safety Administration stronger

enforcement tools and increases civil penalties for pipeline op-

erators who do not meet safety regulations. The reauthorized law

was supported by the pipeline industry, the White House, and

interested organizations.

ADM INISTRATION DENIES THE KEYSTONE XL  PIPELINE

APPLICATION

On January 18, 2012, the Department of State (Department)

recommended to President Obama that the permit for the pro-

posed Keystone XL Pipeline be denied and determined it did not

serve the national interest. President Obama concurred with the

Department’s recommendation predicated on the fact that the 60-

day decision window mandated by Congress did not allow suf-

ficient time to obtain information necessary to assess whether the

Keystone XL Pipeline project serves the national interest. See

U.S. Department of State, “Denial of Keystone XL Pipeline Ap-

plication” (Jan. 18, 2012), http://www.state.gov/r/pa/prs/ps/2012/

01/181473.htm.

On November 10, 2011, the Department announced that it

could not make a national interest determination regarding the

permit application without additional information including the

assessment of an alternative pipeline route that avoided sensitive

terrain in the Sand Hills of Nebraska. The Department estimated

that it would not complete the necessary environmental review to

make a decision until the first quarter of 2013. See Vol. XXVIII,

No. 4 (2011) of this Newsletter. On December 23, 2011, however,

Congress passed the Temporary Payroll Tax Cut Continuation Act

of 2011, Pub. L. No. 112-78, 125 Stat. 1280, which provided only

60 days for the president to determine whether the Keystone XL

Pipeline is in the national interest. Given the time provided, the

Department and the White House determined that the government

could not complete the necessary environmental review, as re-

quired by the National Environmental Policy Act of 1969, and

thus the President was required to deny the permit. The deter-

mination specifically states that the proponent of the pipeline,

TransCanada, is free to submit a renewed application for an al-

ternate route, which is widely anticipated to occur very soon.
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C O N G R E S S  /
F E D E R A L  A G E N C I E S

M I N I N G

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

SECRETARY COM PLETES GRAND CANYON W ITHDRAWAL

On January 9, 2012, Secretary Ken Salazar used his authority

under Section 204 of the Federal Land Policy and Management

Act of 1976, 43 U.S.C. § 1714, to withdraw approximately one

million acres of public lands near Grand Canyon National Park

from uranium mining for 20 years. The withdrawal prevents the

filing of new mining claims on lands managed by the U.S. Forest

Service and Bureau of Land Management within the withdrawn

area, but does not necessarily prevent mining on existing claims.

The Secretary imposed the long-term withdrawal, replacing a

short-term withdrawal, to protect the Grand Canyon National

Park. The Secretary authorized the withdrawal in the form of a

record of decision at the end of an environmental impact state-

ment process. See Press Release, U.S. Department of the Interior,

“Secretary Salazar Announces Decision to Withdraw Public Lands

near Grand Canyon from new mining claims” (Jan. 9, 2012); see

also 77 Fed. Reg. 2563 (Jan. 18, 2012).

A lawsuit regarding the withdrawal is virtually certain as the

uranium industry and its trade organizations believe that the with-

drawal will preclude the development of both future and existing

mining claims.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

PRISONER’S §  1983  CLAIM  AGAINST “BP  M AJORITY”  FOR

USE OF OIL CAPPING TECHNOLOGY DEEM ED FRIVOLOUS

A U.S. District Court adopted the opinion of the magistrate

in the case of Dewhart v. BP Majority, No. 11-00200-CG-B, 2011

WL 5289371 (S.D. Ala. Nov. 3, 2011) (see Magistrate Opinion,

2011 WL 5289373 (S.D. Ala. Oct. 13, 2011)). An Alabama prison

inmate sued “BP Majority” pro se and in forma pauperis in the

U.S. District Court for the Southern District of Alabama alleging

that BP Majority used the prisoner’s well-capping idea without

paying for it. The prisoner alleged that BP Majority’s conduct

violated his civil rights under 42 U.S.C. § 1983.

The prisoner’s claim was:

BP breached their oral contract of rewarding one

million dollars for the solution to capping the oil pipe in

the Gulf of Mexico. BP used my engineering discovery

of calibrating the variability of inner and outer diameter

based capping to cap the oil pipe in the Gulf of Mexico,

etc. Defendants involved: president x-CEO and engi-

neers of BP. Witnesses involved: John Doe investigator,

Lt. Dexter Brown, Warden Tony Patterson, Warden

Sylvester Folks, Senator Richard Shelby, and U.S. Pres-

ident.

. . . .

Breached contract of rewarding one million for the

oil pipe capping solution.

. . . .

Approx. June 9, 2010, a John Doe investigator was

directed by Warden S. Folks to send the solution of my

oil pipe capping method to the headquarters of BP.

2011 WL 5289373, at *1. The prisoner sought $10,000,000 in

damages.

The prisoner’s complaint was referred to a U.S. Magistrate

Judge for review, who found that the prisoner’s claim was friv-

olous as a matter of law because the prisoner did not name any

defendant that was subject to suit under 42 U.S.C. § 1983. The

Magistrate Judge further noted that the prisoner’s claim was not

plausible and that naming Senator Richard Shelby and the U.S.

President as witnesses moved the claim “into the dimension of

being factually frivolous.” 2011 WL 5289373, at *2. The Mag-

istrate Judge recommended that the complaint be dismissed prior

to service of process.

C A L I F O R N I A  —  M I N I N G

D O N O V A N  C .  C O L L I E R

C H R I S  P O W E L L

—  R E P O R T E R S  —

COURT OF APPEAL AFFIRM S AIR QUALITY M ANAGEM ENT

DISTRICT AUTHORITY TO DETERM INE VALID REGISTRATION

UNDER PORTABLE EQUIPM ENT REGISTRATION PROGRAM

On December 27, 2011, in Hardesty v. Sacramento Metro-

politan Air Quality Management District, 136 Cal. Rptr. 3d 132

(Cal. Ct. App. 2011), the Third District Court of Appeal clarified

the need for permits issued by air quality districts for portable

equipment that could also qualify for an exemption under Cali-

fornia’s Portable Equipment Registration Program (PERP). The

decision affirmed the Sacramento County Superior Court’s deci-

sion denying an open-pit mining operator’s petition for writ of

mandate. The operator had sought an order that would have

directed the Sacramento Metropolitan Air Quality Management

District (District) to cease enforcement of an abatement order

requiring the mining operator to cease operation of certain equip-

ment until obtaining a permit.

Generally, air quality in California is regulated by both the

California Air Resources Board (CARB) and regional air quality

management districts, including Sacramento Metropolitan. Id. at

136. Local districts control air pollution from all sources other

than emissions from motor vehicles, including engines used in

mining operations. In 1997, CARB established an optional regis-

tration program “for portable equipment that is, or may be, used

in more than a single district. . . .” Id. at 137. The program also

established limits and emission control requirements for portable

equipment, defined as “any portable internal combustion engine

and equipment that is associated with, and driven by, any portable
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internal combustion engine.” Cal. Health & Safety Code § 41751.

A portable internal combustion engine is defined as “any internal

combustion engine that, by itself, or contained within or attached

to a piece of equipment, is portable and transportable.” Id. Once

an operator registers equipment under PERP requirements, district

permits are preempted by the state requirements and are con-

sidered null and void except at locations where statewide regis-

tration is not valid. In those instances, the owner of the equipment

must obtain a district permit for the location where the PERP

registration is not valid. Cal. Code Regs. tit. 13, § 2453.

Joseph and Yvette Hardesty (Hardesty) operate an open-pit

sand and gravel mining operation that utilizes a 932-horsepower

diesel engine as the central plant power source. After the District

contacted Hardesty to secure a permit, Hardesty obtained PERP

registration for the central engine. 136 Cal. Rptr. 3d at 138. The

District maintained that the engine was not eligible for PERP reg-

istration and obtained an order of abatement. Id. at 139.

Hardesty argued a number of issues on appeal, including that

the District’s permit program was preempted by the federal Clean

Air Act (CAA), 42 U.S.C. §§ 7401–7671q. The court disagreed,

and found that even if Hardesty’s equipment did fall within the

CAA emissions exemptions, it would not be considered a “nonroad”

engine subject to the CAA, as it remained at a location for more

than 12 consecutive months—four years in this case. 136 Cal.

Rptr. 3d at 144 (citing 42 U.S.C. §§ 7521, 7547).

Hardesty also argued that the District could not require a

permit for the central engine due to its PERP registration. The

court interpreted California regulations to provide that when a

PERP registration has been obtained, and is valid at the specific

location where the engine is operated, any permit issued by the

District is null. However, if no PERP registration is obtained, or

the registration is invalid at the specific location where the engine

is operated, a local District permit would be required. Id. at 146.

Importantly, the fact that PERP registration is invalid at a specific

location does not mean the registration must be suspended and

revoked, or that the registration is invalid at another location. The

invalidity only applies to the one specific location, and only that

location would require a District permit. Id.

Finally, Hardesty argued that requiring that a permit be ob-

tained from the District would interfere with vested mining rights.

Id. at 150. The court observed that operators with a vested right

under the Surface Mining and Reclamation Act (SMARA), Cal.

Pub. Res. Code §§ 2710–2796.5, are not required to obtain a

SMARA permit. But the court nonetheless found that the air pol-

lution permit required by the District is not “a permit pursuant to

[SMARA].” 136 Cal. Rptr. 3d at 150 (quoting Cal. Pub. Res.

Code § 2776(a)). Further, the court cited a California Supreme

Court case for the proposition that “a regional air quality manage-

ment district may condition approval of a permit on compliance

with a limit on emissions without violating a vested right of the

applicant because companies have ‘no vested right to pollute the

air at any particular level.’ ” Id. at 150-51 (quoting Communities

for a Better Environment v. South Coast Air Quality Management

District, 226 P.3d 985 (Cal. 2010)). Thus, the court held that the

abatement order requiring Hardesty to obtain an air pollution

permit from the District does not violate Hardesty’s vested right

to mine. Id. at 151.

C O L O R A D O  —  M I N I N G

A N Y A  M A L L E T T

—  R E P O R T E R  —

COLORADO SUPREM E COURT ALLOW S INCREASE IN COAL

SEVERANCE TAX W ITHOUT VOTER APPROVAL

In Huber v. Colorado Mining Ass’n, 264 P.3d 884 (Colo.

2011), the Colorado Supreme Court reversed a court of appeals

decision that had found that Article X, Section 20 of the Colorado

Constitution (Amendment I) (generally known as the Taxpayer’s

Bill of Rights, TABOR) requires voter approval each time the

coal severance tax is increased.

Colo. Rev. Stat. § 39-29-106, established a coal severance tax

with a rate that has two components: (a) a base rate of $0.36 per

ton of coal extracted, and (2) a quarterly one percent adjustment

to that rate based on changes to the U.S. Department of Labor’s

producer price index. Effective November 4, 1992, Section 4(a)

of Amendment I requires governmental entities to obtain voter

approval before imposing new tax or a tax rate increase. 264 P.3d

at 886. After Amendment I went into effect, the Colorado Depart-

ment of Revenue (Department) suspended employing the mech-

anism set forth in Colo. Rev. Stat. § 39-29-106, but following a

State Auditor’s review, an Attorney General’s opinion, and a rule-

making proceeding, all of which concluded that implementation

of the statute is a nondiscretionary administrative function, the

Department recommenced applying the statute to calculate the

severance tax. 264 P.3d at 886-87.

Collectively, the Colorado Mining Association and several

coal companies (CMA) challenged the collection of the severance

tax, alleging that whenever the Department calculates an upward

adjustment in the amount of tax due, it must obtain voter ap-

proval. On cross-motions for summary judgment, the trial court

held that the preexisting taxing mechanism did not conflict with

Amendment I, which applies only to the imposition of new taxes,

tax rate increases, or tax policy changes that cause net tax revenue

gains. The trial court concluded that “because the formula in § 39-

29-106 continues to operate as established pre-Amendment I, and

because any adjustments are triggered by external events and not

discretionary government action, the operation of the statute . . .

does not constitute a ‘tax rate increase. . . .’ ” 264 P.3d at 889.

The court of appeals reversed, reasoning that because the imple-

mentation of the tax formula caused the amount of the severance

tax to increase, voter approval must be obtained before the tax

could be collected. Id. Reviewing the trial court’s summary judg-

ment de novo, the supreme court concluded that the implemen-

tation of the tax rate formula to calculate severance tax is not a tax

rate increase but a ministerial function required of the Depart-

ment. The court explained that the statute left no room for a

discretionary decision by the Department and that regulations

promulgated to collect the severance tax must follow the statutory

criteria for a tax rate adjustment. Id. at 891. “Because the limi-

tations of Amendment I apply only to discretionary action taken

by legislative bodies, the Department’s implementation of the

formula and collection of the tax does not require voter approval.”

Id. at 892.
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The Colorado Supreme Court acknowledged CMA’s argu-

ment that an increase in the amount of tax due resulting from the

implementation of the statute is an event requiring the electorate’s

approval, but explained that the prospective limitations of Amend-

ment I on the power to impose new taxes and tax rate increases

did not alter the Department’s preexisting administrative duty to

enforce and implement the coal severance tax statute. Id. at 892.

The court reversed the judgment of the court of appeals and

reinstated the judgment of the trial court, which held that the

Department must implement Colo. Rev. Stat. § 39-29-106 as

written. 264 P.3d at 887.

Justice Coats, joined by Justice Eid, dissented, concluding

that in the absence of voter approval, Amendment I bars the con-

tinuous tax rate increases mandated by Colo. Rev. Stat. § 39-29-

106. 264 P.3d at 893. The dissent agreed with the majority that

the Department lacks authority to alter the tax rate except as

permitted by the statute, but strongly disagreed that the Depart-

ment is authorized, much less obligated, to continue to implement

the tax rates prescribed by the statute. The dissent explained that

the authority of the Department to implement tax rate increase

turns on whether the statute was superseded or repealed by

Amendment I.

I fail to understand how statutes like section 39-20-

106, prescribing periodic upward adjustments to existing

tax rates, can be understood as anything other than a

direct conflict with TABOR’s mandate that starting

November 4, 1992, the state must have voter approval in

advance for any tax rate increase. Were it not suffi-

ciently clear from general principles of constitutional

construction alone, TABOR expressly indicates that it is

self-executing and supersedes any conflicting provisions

of state statutes.

264 P.3d at 896.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

SUPREM E COURT AFFIRM S CLASS CERTIFICATION IN WELD

COUNTY ROYALTY CASE

In Vol. XXVII, No. 2 (2010) of this Newsletter, we reported

on Patterson v. BP America Production Co., 240 P.3d 456 (Colo.

Ct. App. 2010). The Colorado Supreme Court granted certiorari

on the issue of whether the court of appeals erred in affirming the

trial court’s certification of a class. In BP America Production Co.

v. Patterson, 263 P.3d 103 (Colo. 2011) the Colorado Supreme

Court affirmed the court of appeals’ decision affirming the trial

court’s certification of a class.

This case involves BP America Production Company’s (BP),

formerly known as Amoco Production Company, use of a netback

methodology to calculate royalty payments from January 1, 1986

to December 1, 1997. In a prior case, the Colorado Supreme Court

had held that plaintiffs’ claims accrued on the date their royalties

became due. BP America Production Co. v. Patterson, 185 P.3d

811, 815 (Colo. 2008). In order to toll the applicable six-year

statute of limitations, plaintiffs claimed that BP fraudulently con-

cealed the material facts which gave rise to their claims. The court

found that the legal issue at the core of the class certification

determination under Colo. R. Civ. P. 23(b)(3) is whether Colo-

rado law permits plaintiffs to establish ignorance, reliance, and

diligence on a class-wide basis with circumstantial evidence. The

Colorado Supreme Court affirmed the trial court’s finding that cir-

cumstantial evidence could be used to show these elements of

fraudulent concealment and that common issues predominated

over individual issues with respect to the plaintiffs’ claim of

fraudulent concealment. 263 P.3d at 112.

This case involved royalties for natural gas extracted from

wells in Adams and Weld Counties. “Under the netback meth-

odology, BP deducted a proportionate share of post-production

costs incurred to make the gas marketable, such as costs of

gathering, dehydration, compression, transportation, fuel, treat-

ment, and processing.” Id. at 106. The plaintiffs claimed that “BP

did not disclose its use of the netback methodology” and that “BP

consistently and uniformly represented . . . that royalty payments

were being calculated based on the gross volume of natural gas

sold multiplied by the actual price.” Id. The court states that

monthly Royalty Reports sent by BP to plaintiffs with their royalty

checks “represented that royalties were being paid based on the

total value received by BP, less deductions only for production

taxes.” Id. Also, Royalty Brochures periodically sent to plaintiffs

did not disclose that BP was deducting post-production costs. The

court stated that

Plaintiffs also presented evidence that BP appointed a

committee in 1990 to review the format of the Royalty

Reports provided to Plaintiffs each month. The com-

mittee unanimously recommended that BP disclose the

fact that it was deducting gathering, compression, trans-

portation, and other marketing costs from Plaintiffs’

monthly royalty payments. The committee acknowl-

edged, however, that such full disclosure would increase

the risk of litigation, and in particular, claims against BP

to limit its right to deduct costs. BP’s management ulti-

mately rejected the proposal and refused to disclose

BP’s use of the netback methodology.

Id.

BP argued that plaintiffs’ ignorance of BP’s concealment,

plaintiffs’ actions in reliance on the concealment resulting in dam-

ages, and plaintiffs’ inability to discover the concealment were

elements of the fraudulent concealment claim that would need to

be determined based on individual conduct of each class member.

The trial court disagreed and explained that the ignorance and

reliance elements of fraudulent concealment may be inferred from

circumstantial evidence. Id. at 107. The Colorado Supreme Court

noted that whether to certify a class action lies within the trial

court’s discretion, and the trial court’s determination would not be

disturbed absent an abuse of discretion. The supreme court af-

firmed the certification of the class. Id. at 114.

COGCC  RULE REQUIRES DISCLOSURE OF INFORM ATION

REGARDING HYDRAULIC FRACTURING TREATM ENTS

On December 13, 2011, the Colorado Oil and Gas Conser-

vation Commission (COGCC) adopted several rules regarding
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hydraulic fracturing chemical disclosure. See COGCC, “Order

1R-114 - Final Hydraulic Fracturing Disclosure Rule,” http://

cogcc.state.co.us (Order 1R-114). Rule 205A applies to hydraulic

fracturing treatments performed on or after April 1, 2012. The

rule requires an operator, within 60 days following the conclusion

of a hydraulic fracturing treatment, and in no case later than 120

days after the commencement of such hydraulic fracturing treat-

ment, to complete a chemical disclosure registry form and post the

form on the chemical disclosure registry. The chemical disclosure

registry is on the website known as FracFocus, http://fracfocus.

org, developed by the Ground Water Protection Council and In-

terstate Oil and Gas Compact Commission. The information must

include certain items regarding the well and its location, and the

following:

(ii) the date of the hydraulic fracturing treatment;

. . .

(viii) the total volume of water used in the hydraulic

fracturing treatment of the well or the type and total

volume of the base fluid used in the hydraulic fracturing

treatment, if something other than water;

(ix) each hydraulic fracturing additive used in the

hydraulic fracturing fluid and the trade name, vendor,

and a brief description of the intended use or function of

each hydraulic fracturing additive in the hydraulic frac-

turing fluid;

(x) each chemical intentionally added to the base

fluid;

(xi) the maximum concentration, in percent by mass,

of each chemical intentionally added to the base fluid;

and

(xii) the chemical abstract service number for each

chemical intentionally added to the base fluid, if ap-

plicable.

See Order 1R-114.

If the vendor, service provider, or operator claims that the

specific identity and/or concentration of a chemical is a trade

secret, the operator must indicate this on the chemical disclosure

registry form, and the vendor, service provider, or operator, as

applicable, must submit to the Director a Form 41 claim of en-

titlement to withhold the information as a trade secret. Id. The

operator must nonetheless disclose all other information required

under the rule that is not claimed to be a trade secret. “If a

chemical is claimed to be a trade secret, the operator must also

include in the chemical registry form the chemical family or other

similar descriptor associated with such chemical.” Id.

The rule contains specific provisions regarding disclosure to

health professionals of the specific identity and amount of any

chemicals claimed to be a trade secret, if the health professional

“requests such information in writing” and “provides a written

statement of need for the information and executes a confiden-

tiality agreement, Form 35.” Id. Also, if “a health professional de-

termines that a medical emergency exists and the specific identity

and amount of any chemicals claimed to be a trade secret are

necessary for emergency treatment,” the information shall be im-

mediately disclosed to the

health professional upon a verbal acknowledgement by

the health professional that such information shall not be

used for purposes other than the health needs asserted

and that the health professional shall otherwise maintain

the information as confidential. The vendor, service pro-

vider, or operator, as applicable, may request a writ-

ten statement of need, and a confidentiality agreement,

Form 35, from all health professionals to whom [such]

information . . . was disclosed, as soon as circumstances

permit.

Id.

Rule 316C provides that “[o]perators shall give at least 48

hours advance written notice to the Commission of a hydraulic

fracturing treatment at any well. . . . The Commission shall pro-

vide prompt electronic notice of such intention to the relevant

local governmental designee.” Id. 

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

PROPER COSTS DETERM INATION ON APPEAL

A case of first impression for Mississippi involving the Mis-

sissippi State Oil and Gas Board’s (MSOGB) authority to deter-

mine proper operating costs in the event of a dispute is pending in

the Mississippi Supreme Court. Anadarko Petroleum Corp. v.

State Oil and Gas Board of Mississippi, Docket No. 2011-SA-

00773. This is apparently the first instance in which the MSOGB

has been petitioned to resolve a cost dispute since the board in its

present form was established in 1948. Miss. Code Ann. § 53-3-

7(4) provides: “In the event of any dispute relative to costs, the

board shall determine the proper costs, after due notice to all

interested parties and a hearing thereon. Appeals may be taken

from such determination as from any other order of the board.”

Anadarko Petroleum Corp. (Anadarko) filed a petition with

the MSOGB requesting the board to determine the reasonableness

and validity of charges made by Kelly Oil Co. (Kelly) as operator

of a force-integrated unit in which Anadarko had acquired an

interest after the unit was formed and after some of the costs had

accrued. The board approved the charges as presented by Kelly.

Docket No. 137-2009-546, Order No. 57-2010 (Apr. 12, 2010).

Anadarko appealed to the Hinds County Chancery Court, which

affirmed the Order of the Board. Civ. Action No. G-2010-823-S/2

(May 10, 2011). Anadarko appealed to the Mississippi Supreme

Court, where the matter is now pending. Based on the issues

raised in the proceedings, the court will have the opportunity to

resolve the following questions:

(1) Is Andarko liable for operating costs that occurred prior

to Anadarko’s acquisition of an interest in the integrated

unit?

(2) When leases terminate in an integrated unit, does the

mineral owner/lessor become liable for operating costs?

If the interest is again leased, as occurred with Anadarko,

does the new lessee become liable for costs that have

already accrued?
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(3) With whom does the burden of proof lie? When a re-

quest is made to the board for a determination of proper

costs, is the burden of proof on the operator or on the

party requesting the determination?

(4) What standard of proof should be used in a determina-

tion of proper costs hearing: preponderance of the evi-

dence, beyond a reasonable doubt, or clear and convinc-

ing?

(5) Is hearsay testimony admissible?

(6) Must a witness be qualified as an expert in order to give

opinion testimony?

(7) Are charges resulting from unsuccessful engineering de-

cisions proper costs?

(8) When it comes to determining proper costs, is the oper-

ator held to the standard of the reasonably prudent op-

erator?

(9) Should a “mom and pop” operator be held to the same

standard as a New York Stock Exchange-listed operator?

(10) May board members rely on their personal knowledge

and experience in determining proper costs?

(11) Does Mississippi co-tenancy law allow the operator to

charge Anadarko for operating costs that accrued prior

to Anadarko acquiring an interest in the unit?

It will be several months before a decision is rendered and the

results should be interesting. The decision should answer a number

of first impression questions about the MSOGB’s duty to deter-

mine proper costs.

N E B R A S K A  —  M I N I N G  A N D

O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

APPLICATION OF DORM ANT M INERAL STATUTES

In Peterson v. Sanders, 806 N.W.2d 566 (Neb. 2011), the

Nebraska Supreme Court considered whether application of the

Nebraska dormant mineral statutes, Neb. Rev. Stat. §§ 57-228 to

-231, to mineral interests that were severed before the enactment

of the statutes was an unconstitutional retroactive application

of the statutes. The mineral interests at issue in this case were

severed from the surface real estate in 1953 by the parents of the

appellants and transferred to the appellants in 1985. The Nebraska

Legislature enacted the dormant mineral statutes in 1967. The

current owners of the surface property brought an equitable action

under the dormant mineral statutes claiming the severed mineral

interests had been abandoned, and sought to have title vested in

the surface owners.

The Nebraska Supreme Court noted that the purpose of the

dormant mineral statutes was to address title problems that de-

veloped after mineral estates were severed from the surface prop-

erty. The principal statute at issue in this case is Neb. Rev. Stat.

§ 57-229, which provides that a severed mineral interest is aban-

doned unless the record owner of the interest exercises publicly

the right of ownership, as specified in the statute, within the 23

years immediately prior to the filing of an action seeking to have

the interest deemed abandoned and cancelled by a court. One of

the ways in which the mineral interest owner can exercise the right

of ownership is by recording a verified claim of interest in the

county where the surface property is located. The claim of interest

must:

(1) describe the land and the nature of the interest claimed,

(2) properly identify the deed or other instrument under

which the interest is claimed,

(3) give the name and address of the person or persons

claiming the interest, and

(4) state that such person or persons claim the interest and

do not intend to abandon the interest.

806 N.W.2d at 568.

Neb. Rev. Stat. § 57-228 establishes the procedure to extin-

guish and cancel a severed mineral interest. The owner or owners

of the surface real estate from which the mineral interest has been

severed may file an equitable action in the county where the real

estate, or some part thereof, is located, naming as defendants all

persons having or appearing to have any interest in the severed

mineral estate. 806 N.W.2d at 568. If the court finds the severed

mineral interest has been abandoned, judgment is entered ter-

minating and extinguishing the interest, cancelling it of record,

and vesting title in the owner or owners of the surface real estate

in proportion to their interest in the surface estate. Id. at 568-69

(citing Neb. Rev. Stat. § 57-230).

There was no dispute among the parties in this case that, in

the 23 years preceding the filing of the action, none of the de-

fendants had publicly exercised any right of ownership as speci-

fied in Neb. Rev. Stat. § 57-229. The district court found for the

plaintiffs and specifically held there was no retroactive application

of the statutes because the appellants acquired their ownership

interest in 1985 after the statutes were enacted. 806 N.W.2d at

567.

On appeal, the appellants referred to an earlier Nebraska Su-

preme Court decision in a 1978 case, Wheelock & Manning OO

Ranches, Inc. v. Heath, 272 N.W.2d 768 (Neb. 1978), which

considered application of the dormant mineral statutes to mineral

interests severed more than 23 years after the defendants acquired

their mineral interests but less than 23 years after enactment of the

statutes. Neb. Rev. Stat. § 57-231 specifically provided that within

two years after enactment, the owner of a severed mineral interest

could file an action to assert his interest and thereby be deemed to

have publicly exercised a right of ownership. In the Wheelock

case, the Nebraska Supreme Court concluded that the dormant

mineral statute, to the extent it attempts to operate retroactively,

is unconstitutional. 272 N.W.2d at 774.

In this case, the Nebraska Supreme Court noted that, sub-

sequent to its Wheelock decision, the U.S. Supreme Court had

arrived at a different conclusion in Texaco, Inc. v. Short, 454 U.S.

516 (1982), with respect to an Indiana dormant mineral statute

very similar to Nebraska’s. The Court in Texaco held that severed

mineral estates were considered to be vested property interests

under Indiana law and entitled to the same protection as fee

simple titles, but also held that the state had the power “to con-
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dition the permanent retention of [a] property right on the perfor-

mance of reasonable conditions that indicate a present intention

to retain the interest.” Id. at 526.

The Nebraska Supreme Court, in deciding Peterson v. Sanders,

specifically did not decide whether its prior Wheelock decision

remained good law with respect to retroactive application of the

dormant mineral statutes after the Texaco decision because the

court agreed with the district court’s finding that the dormant

mineral statutes were not applied retroactively to the appellants in

this case. The critical date was not 1953 when the mineral inter-

ests were severed, but 1985 when the interests were transferred to

the appellants. The court stated that,

[p]rior to 1985, appellants had no right of ownership in

the severed mineral interests that could have been af-

fected by the dormant mineral statutes. The transfer . . .

and acquisition by appellants in 1985 occurred years

after the enactment of the dormant mineral statutes and

prevented the abandonment of the severed mineral in-

terests for at least 23 years into the future. At the time of

the transfer, appellants were presumed to have knowl-

edge of the law then in effect which affected their pros-

pective enjoyment and retention of the mineral interests.

Unlike the plaintiffs in Wheelock, appellants had the full

23-year period specified in § 57-229 to publicly exercise

their right of ownership so as to prevent abandonment of

the mineral interests.

806 N.W.2d at 571.

N E W  M E X I C O  —
O I L  &  G A S

E L I Z A B E T H  A .  R Y A N

—  R E P O R T E R  —

NEW  HORIZONTAL WELL RULES APPEAR PARALLEL W ITH

INDUSTRY HORIZON

On January 23, 2012, the New Mexico Oil Conservation

Commission (NMOCC) unanimously approved amendments to

the New Mexico Oil Conservation Division’s (Division) rules

governing horizontal wells. N.M. Code R. § 19.15.16 (Rules).

The Rules, as amended, set forth a more complete regulatory

framework for drilling horizontal wells and forming project areas

for horizontal wells in New Mexico. See http://www.emnrd.state.

nm.us/ocd/Rules.htm.

One of the key components of the Rules, and one of the major

sources of discussion, is the definition and application of a “project

area.” The originally proposed horizontal well rules provided that

[i]f the project area to be dedicated to a horizontal well

includes one or more spacing units that the well bore will

not penetrate the operator shall file with the application

for permit to drill two well dedication and acreage plats

form C-102 one of which shall depict the outer bound-

aries of the project area and the other of which shall

depict the spacing unit or units the well bore will pen-

etrate.

See id., “19.15.16. Proposed Changes” (emphasis added). This

original language was logical because often the horizontal well

will not penetrate every spacing unit within the designated project

area, and two plats would enable the Division to analyze both the

outer boundaries of the project area and the spacing units in which

the wellbore would penetrate.

Under the Rules, as amended, however, the definition of

“project area” changed to effectively require that the designated

project area be developed by the horizontal well. “Project area”

is defined as:

an area the operator designates on form C-102, well

location and acreage dedication plat that comprises (1)

one or more complete, contiguous spacing units (in one

section or in more than one section) that are developed

by the horizontal well; or (2) an entire voluntary or

statutory unit for an approved enhanced recovery or

pressure maintenance project, an approved state explor-

atory unit, or a participating area in a federal unit.

See id., “19.15.16.7(L)” (emphasis added); see also “19.15.16.15(E)”

(setting forth procedure for forming project area). Although the

operators continue to get the benefit of elimination of internal

setbacks and no density limitations, newly adopted paragraphs

B–F of N.M. Code R. § 19.15.16.15 eliminate any reference

to filing two C-102s and to the term “penetrate.” Instead, the

NMOCC deleted the entirety of the paragraph and relied solely on

the new “develop” term in the definition of project area. See

Transcript of NMOCC Hearing, Case No. 14744 (Dec. 9, 2011)

(discussing the term “penetrate” versus “develop” in designating

a project area).

Other noteworthy additions to the Rules are set forth below:

(1) Consent Required. N.M. Code R. § 19.15.16.15(A). When

an operator files an APD to commence drilling of a

horizontal well, it must also “(1) receive[] the consent of

at least one lessee or owner of an unleased mineral

interest in each tract (in the target pool or formation) in

which any part of the well’s completed interval will be

located; or (2) obtain[] a compulsory pooling order from

the division.” For ease in getting approval for a project

area, when planning a new drilling unit, an operator

should set up its project area so that either no consent is

required (i.e., it holds 100% working interest) or so that

its partner or partners will consent to the proposed plan.

(2) Setbacks for Horizontal Wells. N.M. Code R.

§ 19.15.16.15(B). “Horizontal wells drilled in project

areas . . . shall have setbacks from the outer boundaries

of the project area the same as if the well were drilled in

a single spacing unit for the pool,” usually 330 feet for

oil wells and 660 feet for gas wells. Furthermore, except

for non-standard locations, “every point of the com-

pleted interval must meet the minimum setback re-

quirement from the outer boundaries of the project area,”

or the operator will have to get approval for a non-

standard location. These requirements will apply only to

the portion of the well beyond the casing shoe of the last

cemented casing string (in an open hole) or the first

perforation (in a cased hole). This permits drilling out-

side the setbacks and building a curve that will allow the
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wellbore to penetrate the particular zone or member of

the target formation close to the 330-foot, 660-foot, or

other setback line. As before, “[n]o internal setbacks are

required within the project area.” Additionally, the “hor-

izontal well’s surface location may be outside the set-

backs or outside the project area provided, [sic] that the

completed interval is entirely within the project area and

complies with the applicable setback requirements.”

(3) Existing Wells. N.M. Code R. § 19.15.16.15(C)(1). Ex-

isting wells in spacing units or project areas included in

a new project area will remain dedicated to their existing

spacing units or project areas and will not become a part

of the new project area unless otherwise agreed by all

working interest owners in the project areas.

(4) Subsequent Wells. N.M. Code R. § 19.15.16.15(C)(2).

Unless the joint operating agreement provides otherwise,

an operator is only permitted to drill subsequent wells in

a project area in the same completed interval “with the

approval of all working interest owners in the project

area, or by order of the division after notice to all work-

ing interest owners in the project area and opportunity

for hearing.” When entering into operating agreements

or assuming operations under an existing agreement,

operators should ensure that each working interest owner

consents to drilling subsequent wells in the project area.

(5) Pool Rules. N.M. Code R. § 19.15.16.15(D). Statewide

pooling rules or special pool orders currently in effect do

not apply to horizontal wells. Another “owner or opera-

tor of a tract in the same pool as the project area, that is

not included in the project area, who contends that a hor-

izontal well in the project area is impairing, or will im-

pair, that owner’s or operator’s correlative rights,” may

be granted relief after application, notice, and hearing as

is necessary and appropriate. One remedy that the

Division may impose is to limit the rate or amount of

production from the project area. It appears that this

works similarly to how Colorado and Wyoming oil con-

servation divisions set up a “horizontal well spacing

unit,” which overlies existing vertical spacing units

whether or not producing from the same pool. This re-

porter would note that although it would appear that the

Division would not approve two different operators to

bottom hole horizontal and vertical wells in the same

basic location and pool, recently the Division did just

that. See Application of Cimarex Energy Co., NMOCD

Order No. R-13490 (Dec. 14, 2011) (competing with

Application of COG Operating LLC).

(6) Allowables. N.M. Code R. § 19.15.16.20. Existing ver-

tical wells within a horizontal well’s project area will

share the unit’s allowable with the horizontal well. Al-

though allowable rules still apply, the good news is there

are no density limits in these project areas.

(7) Compulsory Pooling. N.M. Code R. § 19.15.16.15(F).

Industry is uncertain as to whether tracts within a project

area may be force pooled the same as within a spacing

unit and whether the same provisions and process apply.

But it appears the Division is given authority under

the Rules to make it possible. Some dispute, however,

whether the Division has statutory authority. See N.M.

Stat. Ann. § 70-2-17(c). To keep pace, the New Mexico

Legislature should consider amending the same.

(8) Multiple Completions (including Stacked Completions).

N.M. Code R. § 19.15.16.16. The Rules, as amended, do

not change multiple completions in New Mexico. Multi-

laterals are still one well. The process is the same. It

appears that an operator can complete in different for-

mations but that the particular bottom hole must be sep-

arately assessed in a different project area and/or spacing

unit.

Although there is some uncertainty as to the application of the

Rules, as amended, they generally provide much needed answers

for New Mexico operators who intend to develop and operate

horizontal wells.

Reporter’s Note: The reporter would like to thank Jamie L.

Jost, of Beatty & Wozniak, P.C., for her contribution to this

report.

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

“UNLESS”  PROVISIONS IN OIL AND GAS LEASE STRICTLY

CONSTRUED

In Beaudoin v. JB Mineral Services, LLC, No. 20110030,

2011 WL 6156898 (N.D. Dec. 13, 2011), the North Dakota Su-

preme Court found that an oil and gas lease terminated if the

lessee failed to timely pay additional bonus consideration pursuant

to an “unless” provision in the parties’ supplemental agreement.

Seeking to lease certain mineral interests from Dahn P. Beaudoin

and J. Willard Beaudoin (Beaudoin), JB Mineral Services, LLC

(JB) sent the Beaudoins an oil and gas lease, a supplemental

agreement, and a 120-day sight draft in the amount of $165,600.

Id. at *1. The supplemental agreement provided, in pertinent part,

that

said lease shall terminate as of 120 business days from

date of notarized signature (hereinafter referred to as the

Termination Date) unless Lessee, on or before said Ter-

mination Date, shall pay or tender to the Lessor(s), or

any successor bank, as a Supplemental Bonus Payment,

the sum of Forty Five Dollars ($45.00) per net mineral

acre owned by Lessor(s) and covered by said Lease. The

payment or tender of said sum may be made by cash,

check, or draft, mailed or delivered to the Lessor(s) or to

said bank on or before said Termination Date.

Id. at *3 (emphasis added to “unless”). The supplemental agree-

ment further stated: “If such sum is not timely paid or tendered,

then said lease shall terminate and be of no further force or effect

as of the Termination Date.” Id. It expressly provided that the

Lessee has the right, but is not obligated, to make the supple-

mental bonus payment. Id.
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The “Beaudoins executed the lease and supplemental agree-

ment by notarized signatures on July 20, 2009, and presented the

sight draft to their bank for payment on July 30, 2009. Payment of

the sight draft, however, required further authorization by JB,

which was not given.” Id. at *1. Although JB sent a revised lease

and a 25-day sight draft to Beaudoins on January 6, 2010, re-

flecting JB’s claim that the Beaudoins owned less mineral acres

than covered in the original lease and which would have extended

the lease term an additional six months longer than the prior lease,

the Beaudoins did not execute or agree to the revised lease. They

did not present to their bank the second sight draft which was for

a lesser amount. Id.

The “Beaudoins claim[ed] that the termination date under the

supplemental agreement was January 12, 2010, which was 120

business days after they signed the lease and supplemental agree-

ment on July 20, 2009.” Id. Inexplicably, JB argued that it had

until January 20, 2010, to pay the supplemental bonus consid-

eration, but, even then, acknowledged that it never authorized

payment of the July 2009 sight draft. JB recorded the original

lease on January 20, 2010. The district court granted Beaudoin’s

motion for summary judgment, finding that the lease terminated

on January 12, 2010, 120 business days after the Beaudoins signed

the lease, when JB failed to make the required bonus payment by

that date. Id. The North Dakota Supreme Court agreed.

The supreme court found that the operative provisions of the

parties’ agreement constituted an “unless” clause which “provides

that the lease shall terminate unless the lessee does some specific

act, such as commencing a well or making specified payments.”

Id. at *3 (citing 3 Patrick H. Martin & Bruce M. Kramer, Williams

& Meyers, Oil and Gas Law § 606 (2010)). An “unless clause” is

“construed as a clause of special limitation and if delay rental

payments required by the lease are deficient in either time or the

amount of payment, the lease terminates automatically, without

any requirement of notice or demand on the part of the lessor.” Id.

(quoting Serhienko v. Kiker, 392 N.W.2d 808, 812 (N.D. 1986)).

Nevertheless, JB argued that the agreement only required payment

be tendered by January 12 and that it did not require actual pay-

ment by that date. Id. at *4. The court rejected this view, holding

that “[p]ayment or tender of the sum requires more than tender of

a draft which by its terms was not payable until a future date after

January 12 and which was admittedly not funded by January 12.”

Id. Indeed, the court reasoned that “[i]f all that is required is

tender of a draft, without regard to the date the draft becomes

payable or is funded, the lessee would be allowed to effectively

extend the termination date indefinitely.” Id.

Although the supplemental agreement allows the lessee

to tender the sum by check or draft mailed or delivered

to the lessor by the termination date, the check or draft

must be immediately payable and funded on that date,

not delayed until some future date, to satisfy the agree-

ment’s requirement that the sum be tendered by the

termination date.

Id. at *5.

Notably, the supreme court also rejected JB’s argument that

the lease is valid because a royalty clause alone can be sufficient

consideration for an oil and gas lease pursuant to the court’s

holding in Irish Oil & Gas, Inc. v. Riemer, 794 N.W.2d 715 (N.D.

2011). Beaudoin, 2011 WL 6156898, at *2. There, a majority of

the court found that, because the leases in issue also contained

royalty clauses, the question of whether the failure to pay bonus

payments constituted a total failure or only a partial failure of

consideration was a factual question. Irish Oil, 794 N.W.2d at

721. Here, however, the issue was not whether there was a partial

or total failure of consideration but whether an express term of the

agreement, i.e., the “unless clause,” was satisfied. As there was no

dispute that the lease and supplemental agreement were signed on

July 20, 2009 and that 120 business days expired on January 12,

2010, the lease terminated on that date when payment was not

made.

REFORM ATION OF WARRANTY DEED TO INCLUDE M INERAL

RESERVATION NOT WARRANTED

In Van Berkom v. Cordonnier, No. 20110085, 2011 WL

6156933 (N.D. Dec. 13, 2011), the North Dakota Supreme Court

affirmed the trial court’s refusal to reform a warranty deed to

include a mineral reservation. In 1979, James and Betty Van

Berkom (Van Berkom) agreed to purchase certain land from Arlo

and Garoldine Van Berkom pursuant to a contract for deed. Id .

at *1. The contract contained a mineral reservation. W hile the

contract was still executory, Arlo died, and one-half of the min-

erals under the land vested in a trust established under his will.

The other half vested in Garoldine. Upon final payment under

the contract in 1995, Garoldine issued a warranty deed to Van

Berkom which did not contain a mineral reservation. Garoldine’s

will gave Mark Barenthsen an option to purchase her land and

mineral interests, which he exercised, opting to purchase, among

others, the one-half mineral interest in question. When the dis-

crepancy in title was discovered, Van Berkom sought to quiet title

to the mineral interest and Mark Barenthsen sought to reform the

warranty deed to include a mineral reservation based upon a

mutual mistake of the parties. Id.

At trial, the evidence was conflicting. It showed that Arlo

intended to retain the minerals until final payment, at which time

they would pass to Van Berkom, and that Arlo’s practice was to

reserve the minerals, except when the property was being sold to

a family member, such as Van Berkom. Id. The Cordonniers,

being the successors to Barenthsen, offered testimony demon-

strating that Arlo always reserved the minerals and that Garoldine

may not have had legal counsel assist her with the preparation of

the deed. Id. at *2. The trial court ruled in favor of Van Berkom,

finding that the Cordonniers failed to produce the necessary proof

to reform a deed for mutual mistake. Id. The North Dakota Su-

preme Court, in reviewing whether the trial court’s decision was

clearly erroneous, found that the Cordonniers did not prove the

presence of a mutual mistake “by clear, satisfactory, specific, and

convincing evidence. . . .” Id. at *1.

The supreme court noted that “[r]eformation is an equitable

remedy used to rewrite a contract to accurately reflect the parties’

intended agreement.” Id. at *3 (quoting Johnson v. Hovland, 795

N.W.2d 294, 299 (N.D. 2011)). To reform an agreement, the

evidence must show that, “at the time of the execution of the

agreement . . . both parties intended to say something different

from what was said in the instrument.” Id. (quoting Meyer v.

McCormick, Inc., 445 N.W.2d 21, 24 (N.D. 1989)). A pre-

sumption arises that the executed instrument expresses the true

agreement and intention of the parties. Id. While the mineral
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reservation in the land contract was relevant, the supreme court

found that “the trial court did not clearly err when it found such

evidence was insufficient to overcome the presumption the war-

ranty deed embodied [Van Berkom’s] intentions.” Id.

The supreme court did not discuss or even cite the case of

Wehner v. Schroeder, 354 N.W.2d 674 (N.D. 1984), in which it

refused to overturn the trial court’s decision to reform a warranty

deed to conform to a contract for deed even though the refor-

mation action was initiated more than 30 years following the

execution of the deed. This suggests that the supreme court

continues to see reformation cases in light of the particular facts

and equities of each particular case and will be unlikely to over-

turn the fact finder’s decision absent a clear and firm conviction

that the trial court made a mistake. Nevertheless, a title examiner

should continue to be mindful of the potential for dispute and

proceed with caution when discrepancies between contracts for

deed and warranty deeds are evident from the record.

O K L A H O M A  —
O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

CLASS CERTIFICATION DENIED

In Tucker v. BP America Production Co., No. CIV-08-619-

M, 2011 WL 6018406 (W.D. Okla. Dec. 2, 2011), the plaintiff

sought to certify claims for a class of royalty owners against BP

America Production Co. (BP) under Fed. R. Civ. P. 23 (Rule 23).

The plaintiff claimed that BP deprived the proposed class mem-

bers of royalty payments by, among other things, making im-

proper deductions for production costs, selling gas to affiliated

companies, and failing to properly account for fuel use, line loss,

and condensate. The putative class included all mineral owners

subject to an oil and gas lease in Oklahoma from 2001 to 2008

who received royalty on the sale of gas produced from properties

linked to the Northeast Mayfield Gathering System that was

marketed and/or sold by BP and/or its affiliates.

In applying the class certification requirements of Rule 23(a),

the court found that the plaintiff met the numerosity requirement.

2011 WL 6018406, at *5. In determining whether the plaintiff

satisfied the commonality requirement, the court relied on the

recent U.S. Supreme Court decision in Wal-Mart Stores, Inc. v.

Dukes, 131 S. Ct. 2541 (2011). The plaintiff contended that the

common issues of fact and law included whether BP improperly

based royalty payments on affiliate sales; whether deductions

were improperly charged to royalty owners; whether BP paid

royalty owners according to their leases; and BP’s failure to pay

for line loss, fuel use, and condensate. 2011 WL 6018406, at *5.

BP successfully showed that the “common” questions presented

by the plaintiff did not have “common” answers. BP demonstrated

that at least two groups of royalty owners should not have been

included in the proposed class due to a lack of commonality with

other proposed class members. The first group wrongfully in-

cluded were royalty owners who never bore a charge for a post-

production cost. The second group were royalty owners whose

leases expressly permitted BP to charge the royalty interest for a

proportionate share of post-production costs. Id. Similarly, BP

presented evidence that certain leases contractually permitted BP

to sell gas to an affiliate and that a number of leases contractually

permitted BP to use gas for fuel in operations. BP also presented

evidence that certain wells did not produce condensate and that to

resolve plaintiff’s claim regarding drip condensate would require

a well-by-well, month-by-month analysis of the quality of the gas

produced. Id. at *6. Accordingly, the court found that the plaintiff

failed to “present evidence that defendant treats all royalty owners

the same and that alleged common treatment presents a common

question capable of class wide resolution.” Id. at *7. Therefore,

the court found that the plaintiff failed to demonstrate the exis-

tence of a common question of law or fact sufficient to satisfy

Rule 23(a)(2).

The court found that the plaintiff did not satisfy Rule 23’s

typicality requirement because the relevant provisions in plain-

tiff’s leases were not representative of the hundreds of oil and gas

lease provisions at issue, provisions relating to issues such as

affiliate sales of natural gas, fuel use, and deductions charged to

royalty owners. Therefore, a resolution of the claims of the pro-

posed class representative would not resolve the claims of the

proposed class members. Id. at *8. Finally, the court found that

the plaintiff failed to satisfy the adequacy requirement of Rule

23(a)(4) because the proposed representative lacked a funda-

mental knowledge of the facts of the case and was therefore not an

adequate class representative. Accordingly, the court denied the

plaintiff’s motion for class certification. Id. at *9.

W IND RIGHTS V. INDIAN M INERAL RIGHTS

In Osage Nation ex rel. Osage Minerals Council v. Wind

Capital Group, LLC, No. 11-CV-643-GKF-PJC, 2011 WL

5864368 (N.D. Okla. Nov. 22, 2011), the plaintiff, the Osage

Nation indian tribe, owned the rights to develop the Osage Mineral

Estate. The Osage Mineral Estate was created in 1906 when the

Osage tribal lands were allotted to the individual tribal members

reserving to the tribe all the minerals underlying these tribal lands.

The Osage Nation sought declaratory and injunctive relief alleging

that the defendant, by developing a wind energy project or wind

farm, would unlawfully interfere with the Osage Nation’s right to

develop the Osage Mineral Estate. Id. at *1. The Osage Nation

claimed that under federal law the wind farm would interfere with

the tribe’s right to use so much of the surface of the land as may

be reasonable for oil and gas development, contrary to 25 C.F.R.

§ 226.19. The Osage Nation further claimed that under Oklahoma

law, the wind farm would unlawfully interfere with the Osage

Nation’s right to make reasonable use of the surface estate, in-

cluding rights under Oklahoma’s Exploration Rights Act of 2011,

Okla. Stat. tit. 52, §§ 801-805, providing that

the lessee of a wind or solar energy agreement or the

wind energy developer shall not unreasonably interfere

with the mineral owner’s right to make reasonable use of

the surface estate, including the right of ingress and

egress therefor, for the purpose of exploring, severing,

capturing and producing the minerals.

Id. § 803(B).

At a hearing seeking a permanent injunction, the court heard

evidence as to the prospective use of the surface by the wind farm
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operator and from a lessee of the Osage Nation with operations in

the affected area. Osage Nation ex rel. Osage Minerals Council

v. Wind Capital Group, LLC, No. 11-CV-643-GKF-PJC, 2011

WL 6371384 (N.D. Okla. Dec. 20, 2011). Much of future oil and

gas development would be by horizontal drilling. The court found

that with the type of wells to be drilled, the currently available

drilling technology, and the nature of geological formations being

targeted, a modest adjustment to provide the necessary setback

from wind turbines and other wind farm facilities could likely be

reasonably accomplished by the mineral lessees. The court found

that “such adjustments are well within the capabilities of the

mineral lessees and that such adjustments are routinely made in

the oil and gas industry.” Id. at *4. However, in the event an

actual conflict develops that prevents a lessee from obtaining

reasonable access to a surface estate, the court stated the law

provides recourse, and the lessee could seek redress of a specific

dispute in a court of appropriate jurisdiction. The precise nature

of that recourse was not explained. The court concluded that there

was insufficient evidence to prove that the wind farm would

“result in decreased recovery of oil and gas from the mineral

estate,” and that even if some wind farm component made a

proposed well location unavailable, “modest adjustments will not

materially affect the recovery of oil and gas from the Osage Min-

eral Estate.” Id. at **5-6. Further, the evidence was “insufficient

to prove that any wells will not be drilled because of the Wind

Farm,” and that reserve calculations indicated the planned wells

to be “so profitable that the Wind Farm is unlikely to diminish a

lessee’s interest and enthusiasm for drilling.” Id. at *6. Thus, the

Osage Nation had “failed to prove that the Wind Farm will un-

reasonably interfere with [the Osage Nation’s] right to make

reasonable use of the surface estate.” Id. The court denied the

Osage Nation’s requested injunctive relief, finding that the claim

that the wind farm would be detrimental to oil and gas exploration

and development, leaving the oil and gas operator without rea-

sonable use of the surface, was speculative and not supported by

the evidence. Id. at **10-11.

On January 19, 2012, the Osage Nation filed its notice of

appeal to the U.S. Court of Appeals for the Tenth Circuit on the

trial court’s decision. On January 25, 2012, the Tenth Circuit

granted the wind farm operator’s motion for an expedited appeal

and set an abbreviated briefing schedule with briefing to be

complete by March 7, 2012.

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

OREGON COURT OF APPEALS AFFIRM S CONDITIONS ON

SURFACE M INING OPERATION

In Tonquin Holdings, LLC v. Clackamas County, Nos.

2011025, 2011026, A149553, 2012 WL 208090 (Or. Ct. App.

Jan. 25, 2012), the Oregon Court of Appeals affirmed a Land Use

Board of Appeals (LUBA) decision that required a proposed

aggregate surface mining operation to meet certain environmental

and land use conditions. First, the court held that LUBA properly

construed the Clackamas County Zoning and Development Or-

dinance (ZDO) as prohibiting approval of a conditional use, such

as surface mining, if it “substantially limits, impairs, or precludes”

primary uses on land adjacent to the proposed conditional use. Id.

at *2. Second, the court agreed with LUBA that general develop-

ment standards contained in the ZDO applied to surface mining

notwithstanding the fact that “surface mining” was not expressly

listed as an “industrial” or “commercial” use under the ZDO. Id.

at *6. Finally, the court concluded that except where a conflict

arises, the special standards applicable to surface mining merely

supplement, rather than wholly displace, the general standards. Id.

at *7.

In Tonquin Holdings, the petitioner, Tonquin Holdings, LLC

(Tonquin), sought approval of a proposed surface mine on 35.5

acres, which would include the mining or filling of three wetlands

that sit on, or straddle, the property. Id. at *2. The surface mine

would be a conditional use within the particular zone of such

property. A county hearings officer approved the development,

subject to over 130 conditions. Id. In two consolidated appeals by

both Tonquin and an opponent, Friends of Rock Creek, LUBA

upheld a condition imposed by the hearings officer and overturned

a separate determination regarding the applicability of certain

county zoning standards. Id. at *1.

The court first addressed a condition in the hearing officer’s

approval of the mine that precluded excavation of two of the

straddling wetlands on the basis that the primary uses on the ad-

jacent portions of the wetlands would be substantially impaired or

precluded, in violation of the ZDO. In this regard, the ZDO pro-

hibits approval if the conditional use would “alter the character of

the surrounding area in a manner that substantially limits, impairs,

or precludes the use of surrounding properties for the primary

uses allowed in the underlying zoning district.” Id. at *2 (em-

phasis added). The hearings officer interpreted the prohibition as

applying to a primary use immediately adjacent to the property,

specifically, the adjacent portions of the wetlands and their buffer

areas. Tonquin argued that in prohibiting the impairment or pre-

clusion of uses in surrounding properties, the ZDO required the

consideration of a greater geographical area than just the im-

mediately adjacent lands. As such, Tonquin argued, the impact did

not rise to a level sufficient to implicate the ZDO prohibition and

the condition was improper. Id. at *3. The court agreed with

LUBA’s decision that impacts to adjacent lands and uses alone

may be sufficient to constitute a violation of the pertinent ZDO

provision. In reaching this conclusion, the court reasoned that the

primary use that would be impacted or even eliminated, i.e., con-

servation of resources, is unique and exists in a limited geographic

area. Further, the relevant ZDO provision does allow considera-

tion of uses only on adjacent lands without the need to look at a

larger geographical area. Accordingly, the condition was proper.

Id. at *4.

The court then reviewed LUBA’s reversal of the hearings

officer’s determination that general standards contained in the

ZDO were limited by an exclusive list of “industrial” or “com-

mercial” projects. The hearings officer determined that surface

mining was not specifically included in the lists and therefore the

general standards were inapplicable. Id. at *5. LUBA disagreed

with the hearings officer, instead holding that the list was not

intended to be exclusive. Id. at *6. The court agreed with LUBA,
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holding that surface mining fit within the definition of “industrial

use” insofar as it involved the “processing of primary, secondary,

or recycled materials into a product” and therefore the general

standards applied. Id. The court also concurred with LUBA that

the special standards applicable to surface mining would only

supersede the general standards in situations where the two

standards are in actual conflict. In all other cases, the special

standards merely supplement, but do not displace, the general

standards. Id. at *7. The court concluded that LUBA did not err

in remanding the case to the hearings officer for a determination

of whether the general and special standards did conflict. Id.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

ROYALTY UNDERPAYM ENT CLAIM S HELD BARRED BY

LIM ITATIONS

A trend in Texas jurisprudence has been increasing difficulty

for plaintiffs seeking a way around the statute of limitations. They

receive no aid from Shell Oil Co. v. Ross, No. 10-0429, 2011 WL

6277778 (Tex. Dec. 16, 2011).

Under the Ross family’s (Rosses) oil and gas lease to Shell

Oil Company (Shell), Shell was required to pay royalty of 1/8 of

the amount realized from sale of gas. From 1988 until 1997 Shell

did not pay royalty based on its third-party sales as the lease

required. It based royalty payments on gas produced from wells

in two pooled units, first on a weighted average of prices paid to

Shell and other operators, and later on an arbitrary price whose

source seems to have been obscure but was admittedly not Shell’s

third-party sales. Id. at *1. Shell’s erroneous royalty calculations

resulted in underpayment to the Rosses, and they filed suit against

Shell in 2002, alleging breach of contract, unjust enrichment, and

fraud. The fraudulent concealment doctrine tolled the four-year

statute of limitations, they argued, because Shell had intentionally

underpaid royalty and then covered up its scheme to do so by

making multiple misrepresentations, including monthly statements

of production and prices, upon which the Rosses reasonably re-

lied. At trial the jury found that Shell had fraudulently concealed

its failure to pay royalty according to the lease terms and that the

Rosses, exercising reasonable diligence, could not have dis-

covered the underpayment within the limitations period. The

trial court awarded damages, and the court of appeals affirmed,

reasoning that the evidence supported the jury’s fraudulent con-

cealment findings. Id. at *2. The supreme court reversed, holding

that instead the evidence conclusively established that the Rosses

could have discovered Shell’s alleged fraud through the exercise

of reasonable diligence. Id. at *5.

Fraudulent concealment only tolls the statute of limitations,

the court pointed out, until “the fraud is discovered or could have

been discovered with reasonable diligence.” Id. at *3 (quoting BP

America Production Co. v. Marshall, 342 S.W.3d 59, 67 (Tex.

2011)). The Rosses argued that reasonable reliance on fraudulent

representations negates any duty to investigate and that their

reliance on prices shown on check stubs Shell enclosed with its

royalty payments was reasonable, since misrepresenting the price

would violate statutory reporting requirements. The court dis-

agreed. “Reasonable diligence requires that owners of property

interests make themselves aware of relevant information available

in the public record.” Id. Reliance is not reasonable when infor-

mation revealing the truth could have been discovered, and there

were several means by which the Rosses should or could have

discovered that Shell was underpaying royalty. Id. at *4.

In the first place, there were large differences between the

prices the Rosses were receiving on gas produced from the pooled

units and their prices for gas from non-unit wells. Since the

payments were for gas produced from a common reservoir, the

discrepancy should have alerted them to potential royalty under-

payments. That different heating values might explain the dif-

ferences in price did not absolve the Rosses of the duty to in-

vestigate. “[A] royalty owner cannot avoid making a diligent

investigation,” the court remarked, “just because there might be

a legitimate explanation for a suspicious royalty payment.” Id.

Moreover, “[r]eadily accessible and publicly available informa-

tion could have led the Rosses to discover that Shell was under-

paying royalty. . . .” Id. Shell’s royalty prices were below pub-

lished average, or index, prices, and researching Texas General

Land Office records would have revealed that prices upon which

Shell paid royalty to the State of Texas on pooled production from

the same wells were higher than the prices for the Rosses’ royalty.

As a matter of law, the Rosses did not use reasonable diligence

since these sources could have led them to discover the under-

payment, and the doctrine of fraudulent concealment could not

apply. Id.

The court concluded with a separate discussion of the dis-

covery rule, “which defers the accrual of the cause of action until

the injury was or could have reasonably been discovered.” Id .

at *5. In Texas, the discovery rule applies “only when the nature

of the plaintiff’s injury is both inherently undiscoverable and

objectively verifiable.” Id. (quoting Wagner & Brown, Ltd. v.

Horwood, 58 S.W.3d 732, 734 (Tex. 2001)). Because the Rosses

could have timely discovered the underpayments through the

exercise of diligence, the court held, the discovery rule did not

defer the accrual of their claims, and they were barred by the

statute of limitations. Id.

This case makes clear that a mere showing that the defendant

has engaged in fraudulent concealment, by itself, is not enough to

toll the running of limitations. If the defendant can prove any

means by which the plaintiff could have discovered the facts not-

withstanding any concealment, but did not undertake those means,

the fraudulent concealment doctrine will be unavailable.

HOM EOW NERS LACKED STANDING TO ENFORCE ALLEGED

OIL AND GAS LEASE NEGOTIATED BY NEIGHBORHOOD

ASSOCIATION

The court in Maddox v. Vantage Energy, LLC, No. 02-11-

00210-CV, 2012 WL 407269 (Tex. App.––Fort Worth Feb. 9,

2012, no pet. h.), affirmed the trial court’s summary judgment for

Vantage Energy, LLC (Vantage) against several homeowners who

claimed that Vantage had breached its agreement to offer to take

oil and gas leases on their residential lots.

When oil and gas companies began approaching homeowners

in southwestern Fort Worth for oil and gas leases in the summer

of 2008, some owners in the area formed an unincorporated as-



MINERAL LAW NEWSLETTER page 19

sociation, Southwest Fort Worth Alliance (SFWA), to attempt a

united negotiating effort. Vantage eventually was able to negotiate

a “uniform oil and gas lease form” with SFWA, whereupon

SFWA endorsed Vantage as its “preferred” natural gas developer.

Vantage proceeded to acquire several thousand oil and gas leases

from mineral owners in the SFWA neighborhoods but suspended

its leasing program after about a month when natural gas prices

fell. The plaintiffs in this suit were several disappointed home-

owners who had not yet leased. They alleged that e-mail cor-

respondence between Vantage and SFWA, together with the

uniform lease form, had formed a contract obligating Vantage to

offer to lease their lots, and they sued for specific performance,

negligent misrepresentation, and promissory estoppel. Id. at *1.

Among many other grounds the court undoubtedly could have

found to reject the plaintiffs’ breach of contract claims, it held that

the plaintiffs had no standing to sue Vantage. They were not par-

ties to the alleged agreement, if it existed, and had no basis for

claiming to be third-party beneficiaries. Texas courts presume that

parties contract only for their own benefit, the court noted. In the

absence of a clear and unequivocal expression of their intent to

directly benefit a third party, courts will not confer third-party

beneficiary status by implication, even though the third party

seeking enforcement may gain some indirect, incidental benefit.

Id. at *2. Here the e-mails alleged to have formed the contract

never mentioned the plaintiffs by name and never even expressly

identified the neighborhoods that SFWA intended to represent. Id.

at *3. Moreover, the plaintiffs never paid any dues or signed any

document to become a member of the association. The mere fact

that the plaintiffs owned minerals within an area participating in

SFWA could not make them part of an identified, discrete, limited

group of individuals specifically intended to be third-party bene-

ficiaries. For the same reason, the plaintiffs lacked standing to

assert promissory estoppel: Vantage had made no promise to them.

Id. at *4.

The plaintiffs also asserted that Vantage had misrepresented

that it would give all unleased mineral owners in the SFWA

neighborhoods the opportunity to accept the “SFW A Deal.” Id.

at *5. Characterizing this argument as a complaint that Vantage

misrepresented the length of time that its alleged offer to lease

would remain open, the court remarked that there was no sum-

mary judgment evidence that Vantage made any representation to

SFWA or to the plaintiffs in this regard. Id. Moreover, according

to the court, a promise of future conduct will not support a

negligent misrepresentation claim; there must be a misstatement

of existing fact. Id. at *6.

RECORDING OF OIL AND GAS LEASE IN ONLY ONE OF TW O

COUNTIES WHERE LEASED PREM ISES LIE PROVIDES

CONSTRUCTIVE NOTICE

Aston Meadows, Ltd. v. Devon Energy Production Co., No.

02-10-00370-CV, 2012 WL 254088 (Tex. App.––Fort Worth

Jan. 26, 2012, no pet. h.), affirmed a summary judgment in favor

of Devon Energy Production Co. (Devon), the holder of an oil and

gas lease, against a subdivision developer and lot owners who

claimed that they had purchased their land without notice of

Devon’s prior lease.

Aston Meadows, the developer, had purchased its 182.024-

acre tract of land located entirely in Tarrant County in 2001. Un-

beknownst to Aston Meadows, the land was subject to a 1977 oil

and gas lease that also covered other land. The larger leased tract

out of which Aston Meadows’ tract had been carved straddled the

boundary between Tarrant and Wise Counties and embraced land

in both counties. The lease had been recorded only in Wise

County, however, not in Tarrant County. The lease was not shown

as an encumbrance in the title insurance policy Aston Meadows

obtained when it bought the land, and it and the buyers of lots in

its subdivision apparently were completely unaware of it at the

time of their purchases. In 2007, after Devon drilled horizontally

under the land, they sued Devon for a declaration that the lease

was invalid against them because it was not recorded in Tarrant

County when Aston Meadows purchased the land and that they

were therefore bona fide purchasers for value free of the lease. Id.

at *1.

In the court’s view this was a straightforward case, turning on

Tex. Prop. Code Ann. § 11.001(a), under which an instrument, to

be effectively recorded so as to afford constructive notice of its

existence, must be recorded in the county in which a part of the

property is located. That statute has been consistently construed,

the court observed, such that if a single tract of land spans mul-

tiple counties, recording in one of the counties is sufficient to

provide constructive notice. When, as here, an instrument relates

to a contiguous tract located in more than one county, the court

held, the recording of that instrument in only one of the counties

is sufficient to comply with the statute. 2012 WL 254088, at

**2, 4.

It made no difference that the land purchased by the plaintiffs

was in only one county. Instruments in the chain of title disclosed

that the land had once been part of a tract in more than one

county, and the legislature had chosen, the court observed, “to

place the burden on subsequent purchasers of subdivided property

to check all applicable property records. . . .” Id. at *5. That the

oil and gas lease described the leased premises as two tracts, one

of which was located entirely in Tarrant County, likewise did not

change the result. The court acknowledged that the recording of

an instrument only in one county might not operate as notice as to

separate and distinct tracts in another county that are affected by

the instrument. In this case the land was a contiguous tract that

was simply described in two parts. Id. at *6.

This case serves as a warning to title examiners and pur-

chasers, including prospective oil and gas lessees, of a circum-

stance that is fairly common but often overlooked. Where a tract

is entirely in one Texas county but is or ever has been part of a

ranch or other larger parcel under common ownership that extends

even slightly into another county, it cannot be considered entirely

safe to examine the records only in the county where the land

being purchased is found.

NONSIGNATORIES NOT SUBJECT TO OIL AND GAS LEASING

AGREEM ENT BUT M AY BE LIABLE AS AGENTS

The court in Harding Co. v. Sendero Resources, Inc., No. 06-

11-00005-CV, 2012 WL 243454 (Tex. App.––Texarkana Jan. 26,

2011, no pet. h.), attempted to sort out the complex relationships

among Harding Co. (Harding), which had agreed to fund an oil

and gas leasing program, and several entities affiliated with one

Ted Walters (Walters).
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Walters was the president and sole shareholder of Sendero

Resources, Inc. (Sendero), and of TWW Tyler, Inc., formerly

known as Ted W. Walters & Associates, Inc. Sendero was the

sole general partner of Ted Walters and Associates, L.P. Milton

A. Surles (Surles), a  geologist, interested W alters in an area

in Angelina County the parties called the “Star Prospect,” and

one of the Walters entities, Sendero, eventually entered into an

agreement with Harding, on the letterhead of Ted Walters and

Associates, L.P., in which Surles and Michael R. Boney (Boney),

a landman employed by Ted Walters and Associates, L.P., were

also parties, for Sendero to acquire oil and gas leases in the Star

Prospect on behalf of Harding. The agreement included a clause

prohibiting Sendero, Surles, Boney, and Ted W. Walters &

Associates, Inc. (the latter to be engaged by Sendero to provide

landman services for the Harding lease acquisitions) from com-

peting with Harding in the area. After the agreement was exe-

cuted, TWW Tyler or Ted Walters & Associates, L.P., began

acquiring leases in the area, for which Ted Walters & Associates,

L.P., billed Harding. Id. at *1.

In mid-2008, after leasing had been under way for some time,

Boney informed Harding that TWW Tyler had been leasing the

area on behalf of competitors of Harding. Harding stopped making

payments under the contract, and Walters wrote a letter to

Harding purporting to terminate the agreement for nonpayment.

Sendero sued Harding for breach of contract, and Harding sued

Sendero, TWW Tyler, Ted Walters and Associates, L.P., and

Walters individually for breach of the contract’s noncompetition

clause and for breach of fiduciary duty and fraud. Harding ap-

pealed the trial court’s summary judgments for Sendero, Walters,

and the Walters entities. Id. at *2.

The court of appeals affirmed the summary judgment on

Harding’s breach of contract claims against TWW Tyler and Ted

Walters and Associates, L.P. A general rule of contract construc-

tion, the court observed, is that a contract does not bind a party

that did not sign it. Although Walters had authority to bind not

only Sendero but also TWW Tyler and Ted Walters & Associates,

L.P., the plain language of the contract indicated he signed only

as president of Sendero. Id. at *4. Furthermore, Harding offered

no evidence that Sendero had assigned any rights and duties under

the contract to TW W  Tyler or Ted W alters & Associates, L.P.

Id . at *5.

On the other hand, there was evidence that TWW Tyler and

Ted Walters & Associates, L.P., were operating under the di-

rection and control of Harding in acquiring leases. This could

imply an agency relationship, giving rise to a fiduciary duty of

loyalty on the part of the leasing agents to Harding. Since there

was evidence that TWW Tyler and Ted Walters & Associates,

L.P., had acquired leases for Harding competitors in Harding’s

area of interest, the court reversed the summary judgment against

Harding’s breach of fiduciary duty claims. Id. at *7. Finally, the

court reversed the summary judgment for Walters on Harding’s

fraud claim, finding more than a scintilla of evidence that he

had misrepresented that TWW Tyler would not compete with

Harding. Id. at **9-10.

OIL AND GAS LAW  DOES NOT APPLY TO SALT WATER

DISPOSAL LEASES

The court in Royalco Oil & Gas Corp. v. Stockhome Trading

Corp., No. 02-10-00455-CV, 2012 WL 254037 (Tex. App.––Fort

Worth Jan. 26, 2011, no pet. h.), upheld the trial court’s summary

judgment for Stockhome Trading Corp. (Stockhome), the lessor

of a salt water disposal lease, against Royalco Oil & Gas Corp.

(Royalco), the operator of the lease. The lease was originally exe-

cuted in favor of Triad Rovan Services, L.P. (Triad) for the dis-

posal and treatment of water produced from oil and gas wells, for

a term of 99 years or until Triad discontinued its use. Stockhome

could terminate the lease on Triad’s failure to make monthly rent-

al payments.

Triad contracted for Royalco to operate the disposal well to

be located on the lease and assigned Royalco 50% of Triad’s

interest in the lease for a period of years (less than the 99-year

lease term), with contingent rights to terminate early. When the

second month’s rental went unpaid, Stockhome gave Triad the

notice of default required under the lease and then notified Triad,

but not Royalco, that it was terminating the lease for nonpayment.

Stockhome sued Royalco for a declaratory judgment, which the

trial court granted, that the assignment from Triad to Royalco was

a sublease that was terminated upon Stockhome’s proper termina-

tion of its lease to Triad. Id. at **1-2.

Royalco’s arguments on appeal primarily turned on whether

its agreement with Triad was an assignment, placing it in privity

with Stockhome and requiring Stockhome to notify Royalco of

default and recognize its standing to remedy the default in rental

payment, or a sublease as the trial court had concluded. Under the

law relating to leases generally, the court noted, the transfer of the

lessee’s entire interest in a lease, without retaining a reversionary

interest, is an assignment. If the lessee retains any reversionary

interest, the transfer is a sublease, and the transferee is not in

privity of estate or contract with the lessor. If Triad’s assignment

to Royalco was a sublease, Royalco had no right to enforce the

lease against Stockhome. Id. at **2-4.

Royalco’s principal argument was that under Texas law, oil

and gas leases are treated differently from ordinary leases and that

under established oil and gas law, Triad could and did assign 50%

of its leasehold to Royalco. The court responded simply that the

lease was not a mineral lease; it was a salt water disposal agree-

ment. The trial court had correctly applied the law relating to

leases generally, not the law governing oil and gas leases. Since

Triad assigned less than the entire interest in the lease to Royalco

for less than its entire term, their agreement was a sublease. Id.

EXPERT TESTIM ONY NOT REQUIRED TO PROVE THAT

SEISM IC SURVEY BLASTS DAM AGED WATER WELL

Seitel Data, Ltd. v. Simmons, No. 06-11-00041-CV, 2012

WL 129766 (Tex. App.––Texarkana Jan. 18, 2012, no pet. h.),

decided the appeal by Seitel Data, Ltd. (Seitel), a seismic sur-

veying contractor, of a judgment rendered against it, after a jury

trial, in favor of Ralph Simmons (Simmons), a landowner on whose

land Seitel had operated.

Seitel conducted seismic operations over a two- to three-week

period in 2009 under an agreement that required it to be re-

sponsible for damages “due to seismic operations.” Shortly after

the seismic surveying concluded, one of Simmons’s two water
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wells began to produce sand and ultimately failed. Simmons sued,

contending that vibrations from Seitel’s blasting had caused un-

derground cracking that resulted in the sand infiltration that

plugged up the well. The plaintiff’s evidence at trial consisted

essentially of testimony that Seitel’s underground blasts could be

heard and felt, that the well had been a prolific producer of clear

water, and that it had developed sanding problems for the first

time immediately after Seitel’s operations and had then failed

altogether. The jury awarded Simmons damages under the con-

tract and attorneys’ fees. Id. at **1-4.

Seitel contended on appeal that its motion for directed verdict

should have been granted because Simmons had presented no

expert testimony that the seismic operations had caused the dam-

age. In doing so it relied largely on cases in which courts decided

as a matter of law that in technical matters the issue of causation

must be supported by expert testimony. Conversely, the court

noted, lay testimony is adequate to prove causation in those cases

in which general experience and common sense will enable a

layman to determine, with reasonable probability, the causal re-

lationship between the event and the injury. In the court’s opinion

a juror, applying common-sense understanding, could tie the rela-

tionship of the vibrations of the earth caused by seismic testing to

the concurrent abrupt sanding of a water well with reasonable

probability. Expert testimony therefore is not mandatory, it held

in affirming the verdict. Id. at **4-9.

Notwithstanding that only a scintilla of evidence was nec-

essary for the jury verdict to be upheld, this decision seems

influenced by the post hoc ergo propter hoc fallacy to which the

opinion alludes but brushes aside. Id. at *8. It may not be so clear

as the court suggests that a lay person’s common sense is suf-

ficient to show that vibrations of unknown force are capable of

causing particular subsurface conditions and that the timing of the

well’s failure was more than an unfortunate coincidence.

DEED CONSTRUED TO HAVE RESERVED 1/8 OF ANY

ROYALTY, NOT FIXED 1/8 OF 1/8 OF PRODUCTION

The court in Coghill v. Griffith, No. 12-10-00346-CV, 2012

WL 204208 (Tex. App.––Tyler Jan. 18, 2012, no pet. h.), con-

strued a 1961 deed from G. P. Wood (Coghill’s predecessor in

interest) to Henry D. Welch (the Griffiths’ predecessor in in-

terest), reserving a royalty interest. The deed first stated the in-

terest reserved to be an undivided 1/8 interest in and to all of the

oil royalty and gas royalty on production from the described land.

It then provided that the grantor would be entitled to 1/8 of all

royalty payable under the terms of the lease then in effect, which

called for royalty of 1/8 on oil and gas production, as well as 1/8

“of the usual one-eighth (1/8) royalties provided for in any future

oil, gas and/or mineral lease.” Id. at *1. The deed went on to

prohibit the grantee from leasing the land except for at least a

royalty of the “usual” 1/8 and to require, should the grantee

develop the minerals without leasing, payment of a 1/64 royalty

to the grantor. Some time after production was established under

a subsequent lease providing for 3/16 royalty, the Griffiths as-

serted on the basis of the lease’s future lease clause that the

grantor’s reserved interest was limited to 1/64 of production, not

the 1/8 of 3/16 that Coghill had been receiving. Id. at *2.

Applying the four-corners rule of construction, the court con-

strued the royalty reservation to entitle the grantor to 1/8 of what-

ever royalty may be provided for in any future lease and not to be

limited to 1/8 of 1/8. The parties’ references to the “usual” 1/8 did

not lead to the conclusion that they intended to limit the reser-

vation to a fixed interest under future leases, as evidenced by the

requirement that future leases must provide for at least 1/8

royalty. Id. at **5-6.

SUM M ARY JUDGM ENT UPHELD ON PRESUM ED LOST DEED

DOCTRINE

Conley v. Comstock Oil & Gas, LP , 356 S.W.3d 755, 2011

WL 6225253 (Tex. App.––Beaumont 2011, no pet. h.), involved

the alleged conflict between the Bartolo Escobeda Survey, a league

of land surveyed in 1835, and some 15 other tracts surveyed at

various later times. Margaret Brush Conley (Conley), the owner

of a mineral interest in the Escobeda league, sued Comstock Oil

& Gas (Comstock), the operator of three wells in the disputed

area, and its lessors, contending that the tracts on which Comstock

drilled the wells were actually within the senior Escobeda survey,

not the competing surveys in which Comstock’s lessors owned the

minerals. The trial court granted summary judgment to Comstock,

and Conley appealed.

The location of the boundaries of the Escobeda survey had

been the subject of litigation for many years, resulting in earlier

appellate decisions in 1916 and 2000. The court disagreed with

Comstock that the plaintiff’s claims were barred by the doctrines

of stare decisis and res judicata, because the disputed areas of

land that depended upon the boundaries between the Escobeda

and other surveys were not the same in the earlier cases and the

present one. It was also not persuaded that Comstock had es-

tablished mineral adverse possession. The court nevertheless up-

held the summary judgment for Comstock under the doctrine of

a presumed lost deed, or title by circumstantial evidence. The

undisputed facts, the court explained, were that since the filing of

the Escobeda survey in 1835 the only efforts by the owners in the

Escobeda chain of title to assert ownership of conflicting surveys

had been directed at other land, not the 15 surveys that were the

subject of this suit. Id. at *8. The long period of time in which the

Escobeda grantees were claiming neighboring land but not this

land supported a conclusion that they acquiesced in the claims of

the persons who claimed title under the 15 ancient but junior

surveys at issue. Acquiescence is generally a fact issue, the court

observed, but it may be presumed as a matter of law where the

deeds are ancient and the evidence is undisputed. Id.

In addition to affirming the summary judgment for Comstock

against Conley and other Escobeda claimants, the court reversed

the denial of a plea to the jurisdiction that had been filed by another

defendant, the Alabama-Coushatta Indian Tribe. The court of ap-

peals agreed with the tribe that the plaintiffs’ title claims were

barred by the doctrine of tribal sovereign immunity. Id. at *2.

Although the court in this case may have been motivated by

laudable reluctance to disturb ancient and accepted titles, its ra-

tionale seems thin. If the land at issue was within the boundaries

of both the Escobeda survey and the competing 15 other surveys,

as was claimed, it is unclear why failure to sue should constitute

acquiescence in the absence of adequate proof of possession or

other obvious assertion of rights in the disputed area.
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OPERATOR HELD NOT LIABLE TO GRAZING LESSEE UNDER

OIL AND GAS LEASE’S SURFACE PROVISIONS

EOG Resources, Inc. v. Hurt, No. 02-11-00093-CV, 2011

WL 6260730 (Tex. App.––Fort Worth Dec. 15, 2011, no pet. h.),

decided the appeal by EOG Resources, Inc. (EOG), the lessee

under a 2004 oil and gas lease from Standard Investment Co. on

the Houston Ranch, of a trial court judgment in favor of James R.

Hurt, Jr. (Hurt), a lessee using the ranch for cattle grazing. Hurt

discovered that some 10 of his cattle were missing from a pasture

surrounding a well site of EOG’s, near a damaged perimeter fence.

He sued EOG, claiming to be a third-party beneficiary, for breach

of provisions of its oil and gas lease that he alleged required it to

compensate him for the lost cattle.

The court of appeals reversed the judgment for Hurt, holding

that he was not a third-party beneficiary of the oil and gas lease.

A third party may recover on a contract between other parties, the

court noted, only if the agreement clearly and fully expresses an

intent to secure a benefit to that third party and is entered into

directly for the third party’s benefit. The oil and gas lease between

Standard Investment Co. and EOG required EOG to “pay to

Lessor” the replacement cost of livestock lost or killed, not to pay

the lessor’s tenant. The lease went on to require the lessee to use

reasonable care to prevent injury or damage to the cattle or other

property of “Lessor or Lessor’s tenant” and to pay “Lessor and

Lessor’s tenants for all actual damages” to livestock, but this

provision, the court observed, did not address lost cattle but only

those injured or damaged. Id. at *4. No other provision of the oil

and gas lease disclosed any intention to benefit a surface tenant.

Moreover, Hurt’s existing grazing lease had been executed by

Molly Houston, not by Standard Investment Co., the oil and

gas lessor. Although she apparently was one of the owners of

Standard Investment Co., there was no indication that the grazing

lease was executed in a representative capacity. Hurt could not,

therefore, claim to be “Lessor’s tenant” as identified in the oil and

gas lease in any event. Id. at **4-5.

VENUE IN SUIT ALLEGING OIL AND GAS LEASE EXPIRATION

HELD M ANDATORY IN COUNTY OF LEASED PREM ISES

The court in In re Evolution Petroleum Co., No. 04-11-

00674-CV, 2011 WL 6076181 (Tex. App.––San Antonio Dec. 7,

2011, orig. proceeding), ordered the trial court to grant the motion

of Evolution Petroleum Co. (Evolution), an oil and gas lessee, to

transfer venue of a suit by its lessors, the Garcias, to Webb County,

where the property was located.

The Garcias filed suit alleging breach of the lease and seeking

a declaratory judgment that the lease had expired for lack of pro-

duction after its primary term. Evolution sought to transfer venue

to Webb County, where the land covered by the lease was located,

pursuant to Tex. Civ. Prac. & Rem. Code Ann. § 15.011, which

requires that actions for recovery of real property or an estate or

interest in real property be brought in the county in which all or

a part of the property is located. When the trial court denied its

motion, Evolution filed its petition for a writ of mandamus in the

court of appeals.

The court of appeals agreed with Evolution that the Garcias’

suit was one that involved an interest in real property and thus fell

within the mandatory venue statute. 2011 WL 6076181, at *3. The

essence of the dispute, it pointed out, was whether Evolution had

the right to mine from the Garcias’ mineral estate. If so, Evolution

had a mineral lease, an interest in real property; if not, the Garcias

would recover their interest in the mineral estate. Id.

COURT CONSTRUES LENGTH OF DRILLING CONTRACT’S

TERM  TO DETERM INE EARLY TERM INATION COM PENSATION

The court in Helmerich & Payne International Drilling Co.

v. BOPCO, L.P., No. 11-10-00232-CV, 2011 WL 5999026 (Tex.

App.––Eastland Dec. 1, 2011, no pet. h.), construed certain provi-

sions of an unusual drilling contract between Helmerich & Payne

International Drilling Co. (Helmerich), the drilling contractor, and

BOPCO, the operator of wells to be drilled in Colorado under the

contract. Helmerich was to construct a drilling rig and then use the

rig to drill wells for BOPCO. Under Paragraph 2 of the contract,

a modified IADC form, the drilling contractor was required to

“use reasonable efforts to commence operations for the drilling of

the well on or about the 20th day of March, 2007.” Id. at *1.

Paragraph 6.1 called for the contract to extend “for a term of

1095-days, or at rig release of any well being drilled by operator

on the 1095th day, whichever is later, commencing on the date

specified in Paragraph 2 above (subject to 27.7 Early Termina-

tion).” Id. Paragraph 27.7 gave the operator the right to terminate

the agreement on 30 days’ notice, but required, in that event, a

payment by BOPCO of $14,500 multiplied by the number of days

remaining in the 1,095-day term. Id. at *2.

Helmerich experienced delays in manufacturing the rig and

was unable to commence drilling operations until June 4, 2007

(incurring the obligation to pay liquidated damages that the con-

tract required for delay beyond April 1, 2007). Two years later,

BOPCO exercised its right to terminate the contract early. The

early termination occurred on May 30, 2009, the date of rig re-

lease from a well being drilled when the 30-day notice period

expired. BOPCO calculated and paid the early termination amount

of $4,237,625 based on a period of 292.25 days remaining in the

1,095-day term, measured from March 20, 2007. Helmerich

contended that the term of the agreement began not on March 20,

2007, but when drilling commenced on June 4, 2007, so that

$5,345,715 should have been paid for 368.67 remaining days.

BOPCO sued for a declaratory judgment construing the contract

term to have begun on March 20, 2007, so that it had paid the full

early termination amount, and Helmerich countersued for breach

of contract. Both parties filed motions for summary judgment, and

the trial court granted BOPCO’s motion. Id. at **2-3. The court

of appeals affirmed.

The court applied Oklahoma law, to which the parties had

agreed in the contract. Oklahoma’s rules of contract construction,

the court observed, are very similar to those of Texas. Applying

the rule that it must accept the contract language in its plain,

ordinary, and popular sense, the court upheld BOPCO’s interpre-

tation. The parties agreed that the 1,095-day contract term com-

menced “on the date specified in Paragraph 2.” The “date speci-

fied,” according to its dictionary meaning, is a date named or stated

explicitly. The only date stated explicitly in Paragraph 2 was

March 20, 2007. Id. at **4-5.

Helmerich argued that if the parties had intended the term to

commence on March 20, 2007, they would have simply put that

date in Paragraph 6.1, and that “the date specified in Paragraph 2”

was intended to incorporate the entirety of Paragraph 2. Thus, it
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contended, the “date” specified in Paragraph 2 was the date of

commencement of drilling operations, originally expected to occur

on or about March 20, 2007, but understood to be uncertain as

evidenced by use of the words “on or about.” However, the parties

also did not state in Paragraph 6.1, as they could have, that the

1,095-day term would commence on the date drilling operations

commenced. A distinction existed between the date that the con-

tract term would commence and the date Helmerich would com-

mence operations, the court explained, a distinction Helmerich’s

argument failed to recognize. Id.

LANDOW NER M AY SUE FOR INJURY TO PROPERTY IF ALL

COTENANTS HAVING CLAIM S ARE JOINED VOLUNTARILY OR

INVOLUNTARILY

Vee Bar, Ltd. v. BP Amoco Corp., No. 08-08-00087-CV, 2011

WL 6282362 (Tex. App.—El Paso Oct. 26, 2011, no pet. h.),

reversed the trial court’s dismissal of a suit by the owners of a

ranch in Winkler and Ector Counties in West Texas against

several former operators of oil wells on a portion of the ranch.

Vee Bar, the current owner, had purchased the ranch in 1994 from

Freddie Jean Moore, C.O. “Pete” Wheeler, Jr., Robert Wheeler,

Mollie Jo Rice, and Helen Joyce Bowers, all children of C.O. and

Helen Wheeler, who had owned the ranch in equal, undivided 1/5

interests. The defendants had operated under oil and gas leases

covering the portion of the ranch at issue, although most or all of

them had owned no interest since before Vee Bar’s purchase of

the ranch. Vee Bar sued in 2006, alleging injury to its land by the

defendants’ knowing deposit of toxic substances, which Vee Bar

alleged could not have been discovered until 2005. The defen-

dants filed pleas to the jurisdiction alleging that Vee Bar lacked

standing to sue because any injury claims belonged to the prior

owners, not to Vee Bar, and that any such causes of action had not

been expressly conveyed to Vee Bar in its deed to the land.

Freddie Jean Wheeler (formerly Freddie Jean Moore), C.O. “Pete”

Wheeler, Jr., and Robert W heeler thereupon assigned Vee Bar

95% of their interests in any surface and subsurface damage

claims, and Vee Bar filed amended petitions that included the

three assignors as plaintiffs and that joined the individuals who

held the remaining cotenancy interests but who had not assigned

their claims, Helen Joyce (Wheeler) Bowers and Richard R. “Trey”

Rice, as involuntary plaintiffs. The trial court granted the de-

fendants’ pleas to the jurisdiction notwithstanding the plaintiffs’

amended petition. Id. at *1.

“In Texas,” the court acknowledged,

a cause of action for injury to real property belongs to

the person who owned the property at the time of the

alleged injury. A subsequent purchaser cannot recover

for an injury committed before his purchase absent an

express provision in the deed, or by virtue of an assign-

ment granting him that power.

Id. at *3. Vee Bar lacked standing, therefore, at the time it had

filed the suit. Once three of the five prior owners assigned in-

terests in their claims to Vee Bar and joined as plaintiffs, how-

ever, they had standing to sue, and the defendants’ pleas to the

jurisdiction should not have been granted. Id. at *4.

The defendants had also filed a plea in abatement, asserting

that the involuntary joinder of the cotenants who had not assigned

their interests was improper and, relying on the rule that in a suit

to recover for injury to real property, all the tenants in common

must join as plaintiffs unless the defendants fail to object. The

court of appeals held that the remaining cotenants could be joined

after the defendants first objected under the procedural rule that

a person shall be joined as a party if “in his absence complete

relief cannot be accorded among all those already parties. . . .” Id.

at *5 (quoting Tex. R. Civ. P. 39(a)). Given that the rule also

expressly provided that should such a party refuse to join as a

plaintiff, “he may be made a defendant, or, in a proper case, an

involuntary plaintiff,” the trial court had abused its discretion by

dismissing the suit. Id. (quoting Tex. R. Civ. P. 39(a)).

LEASE DESCRIPTIONS IN EXHIBITS TO PURCHASE AND SALE

AGREEM ENT HELD TO COM PLY W ITH STATUTE OF FRAUDS

Preston Exploration Co. v. GSF, L.L.C., No. 10-20599, 2012

WL 300414 (5th Cir. Feb. 1, 2012), vacated a trial court judgment

in favor of GSF, L.L.C., and Chesapeake Energy Corp. (col-

lectively Chesapeake), the purchasers named in purchase and sale

agreements (PSA) in which Preston Exploration Co. (Preston) and

others had agreed to sell Chesapeake certain oil and gas leases. In

Preston’s suit for specific performance, the trial court had held

that the agreements were unenforceable under the statute of frauds

because they did not furnish “the means or data by which to iden-

tify the leases to be conveyed with reasonable certainty.” Id. at *1.

The PSAs called for Chesapeake to purchase all of Preston’s

right, title, and interest in all oil and gas leases defined in Exhibit

“A” attached to the agreements and, upon closing, for Preston to

deliver an assignment in the form attached as Exhibit “C.” The

exhibits were expressly incorporated into the PSAs. Id. at **2-3.

Exhibit “A” apparently described certain oil and gas leases by

lease name, lessee, effective date, gross and net acreage, lease

burdens, net revenue interest to be conveyed, and value, but did

not include recording information or land descriptions by which

the leases could be identified with certainty. However, Exhibit

“C,” the assignment form, provided that it assigned all of the

assignor’s right, title, and interest in the oil and gas leases defined

in its own Exhibit “A,” and such Exhibit “A” attached to the

Exhibit “C” assignment form did include recording information by

which the leases could be identified. Id. at *4.

Chesapeake contended that Exhibit “C” should not be con-

sidered part of the PSAs because it was not yet final. The details

of Chesapeake’s argument are not entirely clear from the court’s

opinion, but it appears to have convinced the trial court that

because the leases described in Exhibit “C” might not be those

actually conveyed at the closing, once the parties had worked

through the PSAs’ title review process, there had been no meeting

of the minds as to the subject of the contract. This conflated two

distinct principles, according to the court of appeals: “whether

parties come to a meeting of the minds as to the subject matter of

a contract with whether a writing’s legal description is sufficient

to meet the statute of frauds.” Id. The trial court had relied on

discrepancies between the exhibits to determine that there was no

meeting of the minds as to the properties to be conveyed. Dis-

crepancies existed, the court of appeals acknowledged, but the

PSAs clearly reflected the essential terms of the contract––to

convey certain leases for a particular price. Thus, the court held,

the trial court had erred in holding that lack of finality prevented
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consideration of the Exhibit “C” assignment forms to furnish

adequate lease descriptions. Id. at **4-5.

FRAUD AND NEGLIGENCE CLAIM S REJECTED IN SUIT BY

BUYER OF OIL AND GAS PROPERTIES

In In Re Capco Energy, Inc., No. 11-20264, 2012 WL 262621

(5th Cir. Jan. 30, 2012), the court affirmed summary judgment, in

an adversary bankruptcy proceeding, in favor of Tana Exploration

Co. (Tana), the seller of Gulf of Mexico oil and gas reserves, and

Ryder Scott Co. (Ryder Scott), the engineering firm it engaged to

prepare a reserve report before the sale, against Capco Energy,

Inc. (Capco), the buyer of the properties.

Tana secured Ryder Scott’s report estimating the reserves and

projected future production and revenue from the properties,

incorporated it and other data into a sale brochure, and began

marketing the properties in early 2006. The brochure, a confi-

dentiality agreement Capco signed, Capco’s written bid, and the

eventual purchase and sale agreement all included express state-

ments that Tana disclaimed any warranty of the accuracy, com-

pleteness, or materiality of any information or data furnished by

Tana. After entering into the purchase and sale agreement, but

before closing, Capco contacted Ryder Scott, with which Capco

had a prior relationship, and asked it to meet with it and its pros-

pective lender to “revisit” the properties. The meeting, for which

Ryder Scott billed Capco, took place five days later. The sale

closed on August 31, 2006, and a few months later Capco hired

Ryder Scott to prepare a new report on the properties. The report

Ryder Scott then generated indicated substantially lower reserves

and future production than the report it had prepared before the

sale. Capco sued Ryder Scott for breach of its professional obli-

gations to Capco and sued Tana for fraudulent representations

concerning the sale properties. Id. at **1-3.

Capco’s summary judgment evidence, the court held, failed

to raise a fact issue as to whether Ryder Scott contracted to re-

evaluate the properties for Capco, so that Ryder Scott had no duty

to Capco. The parties did not dispute that there was a contract

between Capco and Ryder Scott, but the correspondence in which

Capco asked Ryder Scott to attend a meeting with the lender and

Capco’s recollections of what took place at the meeting did not

indicate that Ryder Scott’s engagement was for anything more

than presentation of its previous report to Tana. Absent evidence

demonstrating a meeting of the minds between Capco and Ryder

Scott specifically establishing a duty beyond presenting the con-

tents of its earlier report, Capco could not establish that Ryder

Scott owed a duty to evaluate the reserves with the skill and care

commensurate with the requirements of the profession to anyone

but Tana. Id. at **3-6.

Turning to Capco’s claims against Tana, the court observed

that when knowledgeable parties elect to include an unambiguous

waiver-of-reliance provision in their agreements, courts will en-

force it. Here Capco had signed several agreements waiving its

reliance on Tana’s representations, negating its fraudulent induce-

ment claim. Id. at *7.

U T A H  —  O I L  &  G A S

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

ASSIGNM ENT RESERVES A PRODUCTION PAYM ENT ONLY,

NOT A PRODUCTION PAYM ENT AND AN OVERRIDING

ROYALTY INTEREST

A Tenth Circuit decision applying state law principles of con-

tract interpretation offers an instructive lesson in the care that

must go into the creation of nonoperating interests in oil and

gas. QEP Energy Co. v. Sullivan, 444 F. App’x 284, 2011 WL

5085002 (10th Cir. 2011) (Sullivan Case). The dispute in this case

is whether a reservation in an assignment of a federal oil and gas

lease reserved a production payment, or both a production pay-

ment and an overriding royalty interest.

The lease assignment, dated February 2, 1972 (1972 Assign-

ment), was executed on the preprinted Bureau of Land Manage-

ment (BLM) form for assignments of record title, which form

contains a line with the question, “What overriding royalty or

production payments is the assignor reserving herein? (See Item

4 of General Instructions; specify percentage).” Id. at *1. In

response to the question, the assignment drafter inserted “Three

Percent (3%) of 8/8, see attached rider.” Id. The BLM form also

contains an area where the assignor is instructed to “[d]escribe, in

an accompanying statement, any overriding royalties or payments

out of production created by assignment but not set out therein. If

payments out of production are reserved by assignor, outline in

detail the amount, method of payment, and other pertinent terms.”

Id. The “attached rider” includes the following statement:

Assignor hereby excepts and reserves an obligation equal

to $ 300.00 per acre for the number of acres assigned

hereby, the same to be paid out of 3%  of the market

value at the wells, as produced, of all the oil and gas

which may be produced, saved and marketed from the

above described lands under the terms of said lease or

any extensions or renewals thereof. All payments made

on account of said obligation shall be computed and paid

at the same time and in the same manner as royalties

payable to the Lessor under the terms of said lease are

computed and paid. . . .

Id. The defendant, Christopher M. Sullivan, is a successor-in-

interest of the assignor of the 1972 Assignment. The plaintiff,

QEP Energy Company (QEP), owns certain working interests in

federal lease UTU-28652, a segregated portion of the parent

lease, UTU-11001. Id. at *2. Former operators and QEP made

regular payments to Sullivan out of production from the lease,

but in 2006, QEP ceased all payments to Sullivan, claiming that

Sullivan had received full payment of the reserved interest, and

further, that Sullivan was overpaid by $86,351.12. Id.

QEP brought suit in state court to recover the overpayments

and sought a declaration that the 1972 Assignment reserved a 3%

production payment, whose total amount equaled $766,983, the

product of $300 and the total acres (2,556.61) covered by the

parent lease, UTU-11011. Id. Sullivan removed the case to federal

court (on diversity grounds), and his counterclaim sought a decla-

ration that the 1972 Assignment reserved both the $300/acre
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production payment and a separate 3% overriding royalty interest.

Id.

The district court held that the 1972 Assignment reserved a

3% production payment only and that Sullivan was unjustly

enriched, and after a bench trial, entered a judgment in favor of

QEP for $86,351.12, plus pre- and post-judgment interest. Id.

at *3. On appeal, Sullivan did not challenge the findings of fact or

conclusions of law following the bench trial, but argued that the

court misconstrued the 1972 Assignment, requiring reversal of the

final judgment. Id.

The Tenth Circuit analyzed the case under Utah state law of

contract interpretation, which first looks at whether the 1972

Assignment is ambiguous. Sullivan and QEP both argued that the

reservation language is unambiguous, even though they advanced

competing interpretations of the language. Under Utah law, “a

finding of ambiguity is justified only if the language of the con-

tract reasonably supports the competing interpretations.” Id.

(quoting Trans-Western Petroleum v. U.S. Gypsum Co., 584 F.3d

988 (10th Cir. 2009)). Extrinsic evidence was not advanced by

either Sullivan or QEP to establish that the 1972 Assignment was

ambiguous, and the court observed that competing interpretations

do “not mean that the contract is necessarily ambiguous.” Id. Thus,

rather than focusing on the question of ambiguity, the court fo-

cuses on whether Sullivan’s or QEP’s interpretation is reasonably

tenable.

The court first observes the similarities and differences be-

tween overriding royalties and production payments. Each type of

interest, as a nonoperating interest in an oil and gas lease, is “en-

titled to receive some percentage of the production or income

attributable to the lessee’s estate but is not obligated to bear any

of the development (e.g., drilling) or operation (e.g., lifting) costs

associated therewith.” Id. at *4 (quoting Frank W.R. Hubert, Jr.

& James A. Taylor, “Creation and Conveyance of Oil and Gas

Leasehold Burdens,” 31 Rocky Mt. Min. L. Inst. 14-1 (1985)). A

production payment, however, may terminate “if the owner of the

interest has received the agreed quantum of production or dollar

amount from the sale of production,” while an overriding royalty

interest generally expires when the lease expires. Id. A production

payment, also known as an oil payment, differs from an overriding

royalty

in that its duration is limited to the time required for the

stated number of units of production or the sum specified

in the instrument creating the oil payment to be realized;

an overriding royalty, on the other hand, normally has

the same duration as the working interest out of which it

was created.

Id. (quoting 2 Patrick H. Martin & Bruce M. Kramer, Williams &

Meyers, Oil & Gas Law § 422.3 (2011)).

Sullivan argued that the phrase “3% of 8/8” is an independent

clause that on its own creates a separate overriding royalty in-

terest, and that the phrase following the comma, “see attached

rider,” is a separate and independent clause that, by incorporating

the rider language quoted above, “describes and creates an un-

related production-payment interest.” Id. at *5. The district court

held that the phrase “see attached rider” related back to the phrase

“3% of 8/8” and functioned as a “more-detailed description of the

terms of the stated three percent interest.” Id. The Tenth Circuit

agreed, observing that Sullivan’s construction would require the

court to “ignore, rather than apply,” the very rules of grammar

cited by Sullivan in his brief, including the rule to avoid joining

independent clauses with a comma. Id.

QEP’s construction was also based on an analysis of the

structure of the BLM form assignment that was used for the 1972

Assignment and the BLM regulations in effect at the time of the

conveyance. When the 1972 Assignment was executed, BLM reg-

ulations provided that overriding royalty interests and production

payment interests violate the terms of the lease, if in the aggregate

(and together with the 12.5% landowner’s royalty) such interests

exceed 17.5%, unless the agreement creating the nonoperating

interests suspend the payment of excess interests when production

falls below certain established levels. Thus, if the overriding

royalty interests or production payments in the aggregate exceed

5%, the agreement creating such interests must provide for sus-

pension “when the average production of oil per well per day

averaged on the monthly basis is 15 barrels or less.” Id. (citing 43

C.F.R. § 3103.3-6 (1972)). Under Sullivan’s construction, two

separate 3% interests are created, for a total 6% interest. The

court, however, observed that the parties to the 1972 Assignment

only inserted “3%” in the box of the form assignment, which

BLM presumably relied on to determine that an interest in excess

of 5% was created. Id. at *6. Sullivan argued that there was not

enough space on the form to set out the terms of the production

payment interest, but the court held that Sullivan’s construction

would only be reasonable if the parties specified the total per-

centage (i.e., 6%). This they did not do. In the court’s view, the

more reasonable construction is that the parties inserted “3%” and

the attached rider “described the additional terms of the three

percent production payment, as required by Item 4 of the General

Instructions.” Id.

Ultimately, the court held that Sullivan’s construction would

require ignoring the instruction to specify the total percentage in

the box provided on the form, by specifying the interest elsewhere

on the form. Under the principles of contract interpretation, the

court notes, “a construction which entirely neutralizes one provi-

sion should not be adopted if the contract is susceptible of another

which gives effect to all of its provisions.” Id. (quoting Vitagraph,

Inc. v. American Theater Co., 291 P. 303 (Utah 1930)). In the

court’s view, because Sullivan’s construction is unreasonable, no

finding of ambiguity ensues, and the decision of the district court

was affirmed (Sullivan is not binding precedent but may be cited

for its persuasive value).

Editor’s Note: The reporter’s firm represented the plaintiff

in the reported case.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOM ING SUPREM E COURT CONSIDERS POINT OF VALUATION

FOR TAX PURPOSES

The point of valuation for tax purposes of the natural gas

produced from the LaBarge Field in Sublette County, Wyoming

was once again before the Wyoming Supreme Court in the case of
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Exxon Mobil Corp. v. Wyo. Department of Revenue, 266 P.3d 944

(Wyo. 2011). Previously, in Exxon Mobil Corp. v. Wyo.,

Department of Revenue, 219 P.3d 128 (Wyo. 2009) (Exxon I), the

court remanded one issue to the Board of Equalization (Board):

“whether the meters located at the LaBarge Field well sites were

‘custody transfer meters’ as defined by Wyo. Stat. Ann. § 39-14-

203(b)(iv) or volume meters for Exxon’s share of gas

production.” 266 P.3d at 946. The Board held that “the meters

were not custody transfer meters for Exxon’s share of gas

production because Exxon did not actually transfer its gas to

another entity at the meters.” Id. The Board further held that the

same meters were custody transfer meters for the gas produced by

two other working interest owners that were not parties to the

action: Howell Petroleum Company (Howell) and Yates

Petroleum Corporation (Yates). Both Exxon and the Department

of Revenue appealed to the district court, which certified the cases

to the Wyoming Supreme Court. Id

On appeal, the court affirmed the Board’s determination that

the meters were not custody transfer meters for Exxon’s gas, but

reversed the Board’s determination that the meters were custody

transfer meters for Howell’s and Yates’ gas. Id.

Exxon owns all of the facilities downstream from the

wellhead for several units producing gas processed at the Shute

Creek plant. Howell and Yates are working interest owners in one

of the units. Because gas from all units is commingled for

processing, each well is separately metered. Because Howell and

Yates owned working interests in only some of the wells in one of

the units, and did not want to own any portion of the downstream

processing facilities, they entered into an agreement with Exxon

for processing their gas at the Shute Creek plant. The Howell and

Yates agreements provide that possession, custody, and control of

Howell’s and Yates’ gas are all transferred to Exxon for

processing directly downstream of the wing valve on the wells, as

measured by the meters at each well. The court thus found that

Exxon takes custody of, but not title to, the raw gas at the wing

valve and meters, while title to the gas remains with the working

interest owner. Id. at 948.

With regard to the point of valuation for Exxon’s gas, Exxon

argued that if the point of valuation for the Howell and Yates gas

was determined by the Board to be the wellhead meters, then that

point was the same for Exxon. The court held that the wellhead

meters could not be “custody transfer meters” as used in the

referenced statute because Exxon owned the gas upstream and

downstream of the meters; thus there was not transfer of custody,

as required under the definition set out in Exxon I. Additionally,

the court found that the point of valuation for Howell and Yates

were not issues properly before the Board, and reversed the

Board’s determination that the wellhead meters were custody

transfer meters under W yo. Stat. Ann. § 39-14-203(b)(iv). 266

P.3d at 949-52.

C A N A D A  —  O I L  &  G A S

C R A I G  G A R B E

K A R E N  I L L S E Y

—  R E P O R T E R S  —

NEB  RELEASES W INTER ENERGY OUTLOOK

On November 17, 2011, the National Energy Board (NEB)

released its Winter Energy Outlook (Outlook). The Outlook fo-

cuses on world economic uncertainty and expected cold weather

in North America as the primary driving forces behind demand for

energy and related commodities. “Winter Energy Outlook 2011-

2012—Adjusting to Economic Uncertainty,” National Energy

Board (Nov. 2011), http://www.neb-one.gc.ca (search “energy

outlook 2011-2012”).

The NEB indicated that a number of factors will influence

the uncertain demand for energy, including the sovereign debt

problems in Europe and geopolitical instability in oil producing

nations such as Libya. The International Monetary Fund’s recent

assessment of the global economic outlook also painted an uncer-

tain picture about global growth. Such uncertainty, combined with

both demand and supply-side substitution possibilities for a num-

ber of energy commodities, mean that the outlook for all energy

commodities is difficult to predict. The one factor which indicates

an increased energy demand is lower-than-average expected tem-

peratures in Canada for the winter months.

In the oil market, specifically, the NEB indicated that prices

would likely remain around current levels, with crude prices ex-

pected to stay between US$85 to US$95 per barrel. While Middle

Eastern disruptions continue to cause uncertainty for oil supply,

five-year-low oil reserves in three major economies (Japan, the

United States, and Europe) mean that demand is difficult to pre-

dict as well. Inventories of oil distillates, however, remain at aver-

age, while North American oil production, particularly in the oil

sands, has shown a slight increase.

Natural gas production is slowly growing. While Canadian

production continues at a steady level, U.S. production has in-

creased slightly. U.S. demand for natural gas will likely increase,

in part due to the U.S. Environmental Protection Agency’s (EPA)

new cross state air pollution rules. Canadian exports of natural gas

to the U.S. have been decreasing, however, and increased demand

due to the EPA rules will likely be offset by increased U.S. pro-

duction. Prices are expected to be consistent with last year, rang-

ing from $3.75 to $4.25 per MMBtu.

Finally, electricity markets in Canada are adequately supplied

and Canadian exports of electricity are expected to be high. All

provinces, with the exception of Prince Edward Island, are able to

meet their peak electricity needs, and wind power is showing

strong growth compared to other types of generation, specifically

in Ontario. That said, energy prices in the two Canadian wholesale

markets are expected to differ significantly. In Alberta, where sup-

ply is dependent on coal plants, prices are expected to settle be-

tween $100 and $120 per MWh average during on-peak hours. In

Ontario, prices should hover around $40 per MWh (before Global

Adjustment).



MINERAL LAW NEWSLETTER page 27

Overall, the Outlook predicts oil and natural gas prices to

remain constant, while electricity costs will vary based on region.

C R A I G  G A R B E

N I C K  G R E T E N E R

—  R E P O R T E R S  —

NEB  RELEASES ENERGY FUTURE REPORT

On November 22, 2011, the NEB released its report entitled

Canada’s Energy Future: Energy Supply and Demand Projec-

tions to 2035, a continuation of its Energy Futures series. This

report updates the prior full report, released in 2007, which gave

energy predictions until 2030. “Canada’s Energy Future: Energy

Supply and Demand Projections to 2035,” National Energy

Board (Nov. 2011), http://www.neb-one.gc.ca/clf-nsi/rnrgynfmtn/

nrgyrprt/nrgyftr/2011/nrgsppldmndprjctn2035-eng.pdf.

The 2011 report uses a slightly different method than the 2007

report, providing one “mostly likely” case scenario and using a

sensitivity analysis to model slight variations on that scenario,

rather than providing three separate and unconnected cases. It

examines energy trends and makes predictions on the outlook of

energy demand, crude oil, natural gas, electricity, and coal—in

addition to discussing the driving factors behind those trends.

The “mostly likely” scenario paints a positive picture about

Canadian energy futures, predicting growth in all energy supply

markets and a slowing in energy demand over the coming 23

years. These two trends indicate that Canadian energy needs will

be well satisfied.

Specifically regarding crude oil, the report highlights the large

resource and reserve levels of bitumen and crude that Canada

enjoys. Crude oil production is predicted to double 2010 levels by

2035, and net crude oil available for export is expected to triple.

Natural gas production is expected to decline until 2015, when it

will stabilize and begin to increase again. Due to increasing de-

mand for natural gas, however, the net natural gas available for

export is expected to decrease steadily until 2020, and then re-

main unchanged until 2035. Electricity generation is predicted to

increase by 27% over the period up to 2035, with natural gas and

renewable electricity production increasing strongly over that pe-

riod. Due to Canada’s current favourable position as a net energy

exporter, and the growing surplus of hydro-based and clean power

generation, Canada’s electricity exports may increase substan-

tially. Canadian coal needs will diminish as we move towards

2035, most notably as a result of Ontario’s commitment to phase

out coal-powered electricity generation by 2015. At the same time

coal production is estimated to rise, and net coal available for

export will grow at an average rate of 6.7% per annum.

The report draws three main conclusions. First, that Canadian

energy supply will continue to grow, and grow to record levels by

2035. Second, that slower growth in both population and economy

will lead to a decreasing demand for energy, especially in combi-

nation with higher energy prices, conservation, and efficiency

measures. Finally, the disparity between these first two conclu-

sions means that much more energy will be available for export,

and Canadian infrastructure will have to adapt to accommodate

this.

L O Y O L A  K E O U G H

D A V I D  R O T C H T I N

—  R E P O R T E R S  —

COM M UNITY HEARINGS ON ENBRIDGE NORTHERN GATEW AY

PROJECT BEGIN

The Enbridge Northern Gateway Project (Project) involves

the construction of two pipelines running from near Edmonton,

Alberta, to a new marine terminal in Kitimat, British Columbia.

The west-flowing pipeline will carry petroleum for export, and the

east-flowing pipeline will import condensate. Northern Gateway

Pipelines Inc. (Northern) is seeking regulatory approval for the

Project. Pursuant to environmental and energy legislation, a Joint

Review Panel (JRP) has been established to review the Project

and make a final decision on whether or not to approve it. For

information and relevant documents, refer to “Enbridge Northern

Gateway Project Joint Review Panel,” National Energy Board,

http://gatewaypanel.review-examen.gc.ca.

In May 2011, the JRP initiated a public, consultative hearing

process known as the Joint Review Process (Process) in order

to conduct its review. The Process has progressed significantly.

Northern and other interested parties have made submissions to

the JRP regarding the benefits, risks, and costs of the Project. First

Nations and environmental issues dominated the submissions and

information request stage of the Process.

The Process is now at the community hearing stage. During

this stage, the JRP travels to various communities that would be

impacted by the Project to listen to the views of registered partic-

ipants. Over 4300 people have registered to make oral statements.

The hearing stage is scheduled to last until April 2013, at which

time the JRP will hear final arguments from Northern, official

intervenors, and government participants. The hearing schedule

provides for stops in communities located along the proposed

route of the pipeline, as well as larger urban centers, such as

Calgary, Kelowna, and Vancouver, whose interests are clearly

affected by the Project.

The community hearings have received significant media at-

tention in Canada. In particular, sources have reported on the ap-

parent opposition to the Project of impacted First Nations. Some

commentators have expressed skepticism regarding the level of

support for the Project in the communities that it will impact most

directly. See Claudia Cattaneo, “Gateway gate may be closing,”

Financial Post, Jan. 12, 2012, http://business.financialpost.com

(search “Gateway gate”).

Despite the prognostications, it must be remembered that the

hearing stage has only begun and has a long way to go before

completion. It is still premature to make predictions about the

final result of the Process.



page 28 MINERAL LAW NEWSLETTER

J A C O B  D U B E L A A R

L A W R E N C E  E .  S M I T H  Q . C .
—  R E P O R T E R S  —

NATIONAL ENERGY BOARD RELEASES FILING

REQUIREM ENTS FOR FUTURE ARCTIC OFFSHORE DRILLING

APPLICATIONS

On December 15, 2011, the NEB released filing requirements

for future applications to drill offshore in the Canadian Arctic.

Refer to “Filing Requirements for Offshore Drilling in the Ca-

nadian Arctic,” National Energy Board, http://www.neb-one.gc.ca

(search “filing requirements for offshore drilling”).

The filing requirements were released as a companion docu-

ment to the NEB’s report (Report) on the Arctic Review and are

based on input received by the NEB during the Arctic Review.

Refer to “The past is always present—Review of Offshore Drilling

in the Canadian Arctic—Preparing for the future,” National Energy

Board, http://www.neb-one.gc.ca (search “past is always present”).

The Arctic Review, announced by the NEB on May 11, 2010,

following the Deepwater Horizon oil spill in the Gulf of Mexico,

was an information gathering process focused on Arctic safe-

ty and environmental offshore drilling requirements. The Arctic

Review included several months of extensive consultation across

the North, which culminated in a September 2011 five-day round-

table meeting in Inuvik, Northwest Territories.

The Report contains several key findings, including the finding

that the NEB has the necessary tools to protect the safety of

workers, the public, and the unique Arctic environment. As a re-

sult, Arctic offshore drilling will be permitted subject to the sat-

isfaction of the new filing requirements.

The Report also finds that the root cause of most offshore

accidents is the lack of a broadly shared safety culture. Signifi-

cantly, the Report reaffirms the NEB’s Same Season Relief Well

Policy, a policy that requires an applicant to demonstrate the ca-

pability to drill a relief well to kill an out-of-control well during

the same season. However, applicants can now depart from the

policy if they can demonstrate how they would meet or exceed the

intended outcome of the policy, which is to kill an out-of-control

well during the same drilling season to minimize harmful impacts

on the environment.

The new filing requirements are intended to provide clarity

regarding the NEB’s expectations for the information to be filed

with an application. However, certain filing requirements are broad

and goal driven, and while these requirements may provide ap-

plicants with flexibility, this flexibility may come at the expense

of establishing more detailed and comprehensive requirements.

For example, the opportunity to “meet or exceed” the NEB’s

policy to kill an out-of-control well in the same season allows

companies to develop new technologies to avoid the challenges of

drilling relief wells in deepwater Arctic conditions, but it remains

unclear what types of alternative measures may be acceptable to

the NEB.

There is currently no offshore drilling in the Canadian Arctic.

However, a number of companies hold exploration licenses.

M A R I E  B U C H I N S K I

A S H L E Y  L O N E

—  R E P O R T E R S  —

ALBERTA COURT DENIES APPEAL OF CONSTRUCTION

APPROVAL FOR COAL-FIRED POW ER PLANT

In an interim decision, the Alberta Utilities Commission (Com-

mission) granted approval to Maxim Power Corp. (Maxim) to

construct a 500 megawatt coal-fired power plant (Plant) in the

area of Grande Cache, Alberta. Pembina Institute for Appropriate

Development v. Alberta (Utilities Commission), 2011 ABCA 302.

The Pembina Institute for Appropriate Development (Pembina)

sought leave to appeal this decision. Before the court were two

issues: whether Pembina had standing to seek leave to appeal as

it had not been an intervenor before the Commission, and whether

the issues on appeal were moot as the Commission had subse-

quently rendered its final decision approving the Plant. Id.

The Commission had found there were no parties “directly

and adversely” affected by Maxim’s application and proceeded

without a hearing. Upon request by Maxim that a decision be

issued expeditiously, the Commission granted interim approval as

it found the Plant was in the public interest pursuant to Section 17

of the Alberta Utilities Commission Act, S.A. 2007, c. A-37.2

(AUCA). 2011 ABCA 302, at ¶ 5. As the Government of Canada

announced it would be drafting regulations to reduce greenhouse

gas emissions from coal-fired electricity generation, Pembina was

concerned with the swift approval of the Plant in light of the im-

pending federal regulations, and sought leave to appeal the interim

decision.

On the first issue, the court found that Pembina did have

standing to bring the application for leave to appeal. However, the

court adopted a test for standing that was different from the test

applied by the Commission under its enabling legislation. Based

on the decision in Reese v. Alberta (1992), 123 A.R. 241 (QB) the

court held that Pembina fell within the test for standing: whether

there is a justiciable issue, whether the administrative act was not

authorized by the governing statute, and whether there are no

other reasonable means to bring the issue before the court. 2011

ABCA 302, at ¶ 19. The issue of whether the Commission erred

in its jurisdiction when it granted the interim decision was a jus-

ticiable issue. Id. at ¶ 20. In addition, there was concern that the

Commission exceeded its authority by granting the interim deci-

sion when it may not have been authorized under the AUCA. Id.

Finally, based on the unique facts, there were no other means to

bring the issues before the court as no parties had been granted

standing before the Commission. Id.

On the second issue, the court found that two of the grounds

for appeal that Pembina raised were moot. Pembina submitted that

the Commission did not take into consideration all the necessary

factors and that it also failed to give adequate reasons. The court

found that prior to making the interim decision the Commission

had all of the evidence before it. Id. at ¶ 22. As well, the final

decision came to the same conclusion as the interim decision, and

it was apparent from the final decision that all the relevant factors
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were taken into consideration. Id. Therefore, these two grounds

for appeal were held to be moot.

In another ground for appeal raised by Pembina, it was al-

leged the Commission failed to consider the impending federal

greenhouse gas emission regulations and relied on an irrelevant

factor, Maxim’s request that the decision be expedited. Id. at ¶ 23.

The court held that if this issue was relevant, the court would still

have found the overall appeal to be moot because even if the

interim decision was made in error, the final decision stands, as

Pembina did not seek leave to appeal that decision. Id.

As the court found the issues to be raised on appeal were

moot, leave to appeal was denied. Id. at ¶ 24. However, the court

noted that had the issues not been found to be moot, leave to

appeal would still have been denied because of the remedy sought

by Pembina. Id. at ¶ 25. As the impending federal regulations

would apply to coal-fired generation plants commissioned after

July 1, 2015, Pembina was seeking a direction that the Com-

mission deem the date of the commissioning of the Plant to be

August 10, 2015, in order for the regulations to apply. Id. As the

Commission has little control over when a plant should commence

operations, this remedy was found to be problematic to apply.

Further, even if the Commission was able to make a decision over

the date of the approval, this decision would be subject to a high

degree of deference. The result is that Pembina would have failed

to meet the test to seek leave to appeal under section 29(1) of the

AUCA as the appeal would not have been prima facie merito-

rious. Id. at ¶¶ 9, 25.

M I C H A E L  T H E R O U X

C O D I E  C H I S H O L M

—  R E P O R T E R S  —

ALBERTA COURT DISM ISSES M ANDATORY INJUNCTION

BASED ON CAPL  “TAKE IN KIND”  RIGHTS

On December 23, 2011, the Alberta Court of Queen’s Bench

dismissed an application for a mandatory injunction that would

have forced the operator of jointly owned gas rights to undertake

work to enable the nonoperator to physically take its raw gas at a

pipeline header located upstream of a gas processing plant. Husky

Oil Operations Ltd. v. Trident Exploration Corp., 2011 ABQB

(unreported). In doing so, the court provided some guidance on

the scope “take in kind” rights under the Canadian Association of

Petroleum Landmen’s (CAPL) operating procedures.

In Husky Oil, Trident, the operator of joint lands under the

CAPL operating procedures, declined Husky’s request that it un-

dertake work to modify a header to permit Husky to take its

asserted share of the raw gas at the header. Trident successfully

argued that the point where Husky’s right to take in kind arose

was based in part on the interpretation of the phrase “first point of

measurement” in Article 6 of the 1990 CAPL Operating Proce-

dure (1990 CAPL).

Husky’s application was for a pretrial injunction. In most

injunction applications, the applicant must prove three elements:

(1) there is a serious issue to be tried, (2) it will suffer irreparable

harm if the injunction is not granted, and (3) the balance of con-

venience favours granting the injunction. A mandatory injunction,

however, is more intrusive relief and therefore the applicant must

establish under the first factor that they have a strong prima facie

case. The court reaffirmed that a mandatory injunction is excep-

tional relief that is only granted in rare circumstances.

The court found that Husky did not present a strong prima

facie case that it had a right to take in kind at the header. In doing

so, it analyzed the take in kind rights under Article 6 of 1990

CAPL and noted that the right only arises at the “first point of

measurement.” The Annotations to the 1990 CAPL suggest that

the “first point of measurement” is the point where royalties are

calculated under the regulations. The court reviewed the Natural

Gas Royalty Regulation, 2009, Alta. Reg. 221/2008, and noted

that the phrase “first point of measurement” relates to the royalty

calculation point. In particular, the regulations stated that royalties

on residue gas are calculated at the “plant gate,” which is defined

as the “first point of measurement” after gas is processed at a gas

processing plant. The court accordingly determined that the phrase

“first point of measurement” appears to be a term of art that has

a specific meaning in the petroleum and natural gas industry.

Since Husky was unable to show that the “first point of measure-

ment” was at the header, Husky failed to satisfy the first factor.

Under the second factor, Husky argued that because it claimed

interference with a property right, it was entitled to an injunction.

The court rejected this argument and held that it was required to

consider all three factors. The court stated that if Husky was suc-

cessful at trial, it would be compensated through an award of

damages because of the commercial nature of its losses. As a

result, the court held that Husky failed to show that it would suffer

irreparable harm if the injunction was not granted.

Because the decision was a preliminary ruling rather than a

decision following a trial the court’s analysis of the 1990 CAPL

is not definitive. However, the decision provides some guidance

for disputes concerning a joint owner’s “take in kind” rights under

1990 CAPL, and in particular, the interpretation of “first point of

measurement.” It will also provide guidance for future injunction

applications concerning property rights and the application of the

three factors.

D O N  G R E E N F I E L D

C H E L S E A  N I C K L E S

S H A N E L L E  S I N C L A I R

—  R E P O R T E R S  —

CLIM ATE CHANGE DEVELOPM ENTS: CANADA’S

W ITHDRAW AL FROM  THE KYOTO PROTOCOL AND CCS

COM M ITM ENTS

There are two significant developments in Canada’s regu-

latory climate change landscape. First, Canada became the first

country to formally withdraw from the Kyoto Protocol (Protocol).

See http://www.kyotoprotocol.com. The Protocol, which was orig-

inally ratified by Canada in 2002, came into force in 2005 and

required Canada to reduce certain greenhouse gas emissions 6%

below 1990 levels by 2012. In December 2011, Canada’s En-
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vironment Minister, Peter Kent, attended negotiations that were

designed to create a second commitment period for the Protocol

in Durban, South Africa. Upon Kent’s return from Durban, he

announced Canada’s decision to forgo its commitments pursuant

to the Protocol for a second commitment period, stating that the

Protocol does not represent “the path forward” in addressing

climate change. “Canada to withdraw from Kyoto Protocol,” BBC

News, Dec. 13, 2011.

The decision to withdraw from the Kyoto Protocol may have

both international and national implications. Based on inter-

national law, Canada appears to be within its rights and accord-

ingly there do not appear to be any legal consequences. Article 27

of the Protocol allows a country to withdraw three years after the

Protocol is in force. The Protocol came into effect on January 1,

2008. This date marks the beginning of the first four-year com-

mitment phase which will end in December 2012. The Protocol

requires a one-year notice to withdraw, and consequently with-

drawal will be effective in December 2012. Furthermore, the

decision to withdraw is without consequence because any conse-

quences imposed by the Protocol would necessitate that Canada

continue to be a party.

What remains to be seen is whether the decision may have

negative consequences on Canada’s relationships with other nations.

Even though China was exempted from the Protocol, the spokes-

person for the Chinese foreign ministry said that Canada’s deci-

sion went “against the efforts of the international community and

is regrettable.” Stephanie Ho, “China: Canada’s Kyoto Protocol

Withdrawal ‘Regrettable,’ ” Voice of America, Dec. 13, 2011.

On the domestic front, the withdrawal from the Protocol does

not modify Canada’s obligation to comply with the Kyoto Proto-

col Implementation Act, S.C. 2007, c. 30. This federal act requires

Canada to continue to meet its obligations under the Protocol.

Green Party leader, Elizabeth May, states that by withdrawing

from Kyoto, Canada is in “violation of its domestic law.” Megan

Fitzpatrick, “May accuses Harper of breaking law over Kyoto,”

CBC News, Dec. 13, 2011. This view is shared by law professor

Daniel Turp and lawyer Julius Grey, who filed an application for

judicial review of the decision to withdraw from the Protocol

based on the allegation that the withdrawal did not comply with

the Kyoto Protocol Implementation Act. They allege that the fed-

eral government circumvented fundamental steps, such as a parlia-

mentary vote that is required to withdraw from the Protocol.

In the absence of a commitment to the Protocol, other nations

will be looking to see if Canada is committed to reducing its

greenhouse gas emissions. Alberta is the first province to regulate

such emissions and requires regulated facilities to reduce emis-

sions intensity 12% below specific baseline levels. One method of

compliance is issuing offset credits. Offset credits result from

reducing emissions through a variety of government approved

methods including Carbon Capture and Storage. Companies have

2an opportunity to generate offset credits by depositing CO  from

previous source emissions into deep saline aquifers. One issue that

concerned interested parties is liability. To address this issue the

government passed the Carbon Capture and Storage Statutes

Amendment Act, 2010, S.A. 2010, c. 14, which stipulates that the

2province owns the CO  storage spaces and, thus, the province

2assumes the liability for injected CO . The Draft Quantification

2Protocol for the Capture of CO  and Permanent Storage in Deep

Saline Aquifers, which was recently open for public comment, is

the latest development in this area. It articulates the process for

2storing CO  underground in order to receive offset credits.
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INTERIOR BOARD OF LAND APPEALS

February 24, 2012

The Interior Board of Land Appeals (IBLA) regrets to announce the passing on Tuesday,

February 21, 2012, of Bruce R. Harris, IBLA’s Deputy Chief Administrative Judge, after a battle

with cancer. Judge Harris was 66.

Judge Harris began his 40-year career with the Department of the Interior as a staff attorney

for IBLA, and was promoted in 1978 to the position of Counsel to the Interior Board of Surface

Mining Appeals. He was selected as Administrative Judge for IBLA in 1981. Judge Harris rapidly

demonstrated his leadership and competence as a jurist, and so when the position of Deputy Chief

Administrative Judge was created in 1987, he was the consensus selection. He served in that

capacity until his recent death.

A recipient of many awards and expressions of appreciation for his work with IBLA and the

Department’s agencies, Judge Harris was recognized with the Department’s Meritorious Service

Award in 2003, for his preceding 3 years of exemplary service as IBLA’s Acting Chief

Administrative Judge.

Judge Harris’ contributions to Public Land Law through his well-reasoned and practical

decisions included complex appeals involving oil and gas leasing, management of wild free

roaming horses and burros, timber sales, mining contests, and other subjects that directly affect

the use of public lands. His series of decisions on administrative standing to appeal established

IBLA’s legal standard that is followed today. With his passing, the Department has lost a valued

leader and effective jurist who dedicated his entire professional career to the mission of the

Department and to effective and expeditious resolution of conflicts on the public lands. He will

be sorely missed.

The United States Department of the Interior, Interior Board of Land Appeals, has asked that we convey the following

announcement to our readers:
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E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

U.S. SUPREM E COURT HOLDS THAT ADM INISTRATIVE

COM PLIANCE ORDERS ARE SUBJECT TO APA REVIEW

On March 21, 2012, the U.S. Supreme Court issued a unani-

mous decision in Sackett v. Environmental Protection Agency,

132 S. Ct. 1367 (2012), holding that administrative compliance

orders issued by the Environmental Protection Agency (EPA)

under the Clean Water Act (CWA), 33 U.S.C. §§ 1251–1387,

constitute final agency action and are subject to pre-enforcement

judicial review under Chapter 7 of the Administrative Procedure

Act (APA), 5 U.S.C. §§ 701–706. The case was followed closely

by the environmental community because of its potential to curtail

significantly EPA’s use of administrative orders across the spec-

trum of environmental regulatory programs. As discussed below,

the Court ultimately ruled on narrow grounds, but the decision

will certainly impact EPA’s use of administrative compliance orders

under the CWA and, potentially, other environmental statutes.

Administrative compliance orders have been one of EPA’s

stronger enforcement mechanisms under the CWA. Recipients

face significant daily penalties for noncompliance and, until now,

have generally been unable to obtain pre-enforcement judicial

review, as federal courts have held that the CWA implicitly

precludes pre-enforcement review of administrative compliance

orders. Recipients wishing to challenge such orders have been

required to wait for EPA to bring an enforcement action in federal

court, thereby risking the accrual of significant daily penalties in

the meantime. Thus, EPA has been successful in using such orders

to compel swift and voluntary compliance or remediation of

alleged violations. That strategy, however, may be affected by the

Court’s decision in Sackett.

The Sacketts, owners of a 2/3-acre residential lot in Idaho,

filled a portion of their lot with dirt and rock in preparation for

constructing a house. The Sackets did not obtain a CWA § 404

permit from the Army Corps of Engineers before filling their

property, apparently believing that the property did not contain

jurisdictional wetlands. Several months later, however, the EPA

issued an administrative compliance order to the Sacketts alleging

a violation of the CWA’s prohibition on unpermitted discharges

to navigable waters. According to EPA, the Sacketts’ property

constituted jurisdictional wetland (i.e., navigable waters) and a

F E D E R A L  —  M I N I N G

P A T R I C I A  J .  W I N M I L L

—  R E P O R T E R  —

IBLA CLAIM  M AINTENANCE FEES AND M AINTENANCE FEE

PAYM ENT WAIVERS ARE TIM ELY IF FILED ON SEPTEM BER 1

DURING BLM  BUSINESS HOURS; FAILURE TO FILE ORIGINAL

SIGNATURES WITH WAIVER IS A CURABLE DEFECT

In lieu of the assessment work requirements of the General

Mining Law of 1872, 30 U.S.C. §§ 28-28e, and the related filing

requirements of section 314(a) of the Federal Land Policy and

Management Act of 1976 (FLPMA), 43 U.S.C. § 1744(a), un-

patented mining claim holders are required to pay a maintenance

fee for each claim or site “on or before September 1 of each year.”

30 U.S.C. § 28f(a); see also 43 C.F.R. § 3834.11(a)(2). The fee,

however, is waived for those claimants who certify in writing that

the claimant and all related parties held not more than 10 mining

claims and have performed the required assessment work. 30

U.S.C. § 28f(d)(1). The Bureau of Land Management (BLM) re-

quires claimants seeking a waiver to file “BLM’s waiver certi-

fication form on or before September 1 of each assessment year.”

43 C.F.R. § 3835.10(a).

In Art Anderson, 181 IBLA 270, GFS(MIN) 14(2011) (An-

derson I), the Interior Board of Land Appeals (IBLA) found that

Anderson did not file an effective waiver certification, and

declared his claims forfeited. Anderson argued that he had sub-

mitted his affidavit of assessment work and waiver certification to

BLM, but BLM would not accept the waiver because it lacked the

signature of a co-claimant, which is a requirement of BLM reg-

ulations. 43 C.F.R. § 3835.10(b)(2). The IBLA found that BLM

was required to allow Anderson the opportunity to cure the sig-

nature defect if the waiver was otherwise timely submitted, but

held that Anderson’s waiver submission was not timely. 181

IBLA at 273-75. Through 2007, the fee payment or waiver was

due at 12:00 noon on September 1. 30 U.S.C. § 28 (2006).

Beginning in 2008, however, the law was amended to include a

provision requiring the submission of payment or waiver by 12:01

a.m. on September 1. Pub. L. No. 110-161, 121 Stat. 1844, 2101

(2007). Because Anderson submitted his waiver at 11:43 a.m., the

IBLA ruled that he forfeited the claims.

The BLM urged en banc review and reconsideration, arguing

that Anderson’s submission of his waiver on September 1 was

timely, and petitioned for affirmance on the original ground ad-
continued on page 3continued on page 2
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continued from page 1

CWA § 404 permit was required to fill the property. The com-

pliance order required the Sacketts to restore the property to its

original condition in accordance with an EPA-created restoration

work plan. 132 S. Ct. at 1369–71.

The Sacketts, believing their property not to be jurisdictional

wetlands, requested a hearing before EPA, but that request was

denied. Accordingly, the Sacketts filed suit in the U.S. District

Court for the District of Idaho seeking declaratory and injunctive

relief under the APA and contended that EPA’s issuance of the

compliance order was arbitrary and capricious and a violation of

due process. The district court dismissed the case for lack of

subject matter jurisdiction, concluding that the CWA precludes

pre-enforcement review of a compliance order before EPA at-

tempts to enforce the order in federal court. The Ninth Circuit

affirmed. Id. at 1371.

The Sacketts appealed the Ninth Circuit’s decision to the U.S.

Supreme Court. On review, the Court was confronted with three

issues: (1) whether the compliance order was final agency action

reviewable under the APA; (2) if so, whether the CWA precludes

pre-enforcement review under the APA; and (3) whether the CWA

violates due process by precluding pre-enforcement review. De-

pending on the scope of the Court’s ruling, the case had signifi-

cant ramifications for EPA’s use of administrative orders under

multiple environmental statutes. For example, if the Court ruled

in favor of the Sacketts on due process grounds, EPA’s use of

administrative orders under other statutes, such as the Compre-

hensive Environmental Response, Compensation, and Liability

Act of 1980 (CERCLA), 42 U.S.C. §§ 9601–9675 (which explic-

itly precludes pre-enforcement review), would also likely be in

jeopardy.

The Compliance Order Constitutes Final Agency Action

The Court determined that the administrative compliance

order constitutes final agency action primarily for the following

reasons: (1) the order imposes legal obligations on the Sacketts;

(2) legal consequences flow from the order; and (3) the issuance

of the order marked the “consummation” of the agency’s decision-

making process. 132 S. Ct. at 1371–72. For example, the Court

noted that the order requires the Sacketts to restore their property

under an EPA-approved restoration plan, exposes the Sacketts to

substantial penalties for noncompliance, and severely limits their

ability to obtain a section 404 permit for their property in the

future. Furthermore, the Sacketts were not entitled to any further

agency review of the findings and conclusions of the compliance

order, other than the possibility of informal discussions with EPA

regarding the terms and requirements of the order, which the

Court found inadequate to convert the order into nonfinal agency

action. Id. at 1372.

The CWA Does Not Preclude Pre-Enforcement Review

The Court noted that, on its face, the CWA does not ex-

pressly preclude pre-enforcement judicial review under the APA,

and the APA does create a presumption favoring judicial review

of agency action. The Court recognized, however, that this pre-

sumption may be overcome where the statutory scheme as a whole

implies that judicial review is precluded. Indeed, EPA argued that
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the CWA as a whole implicitly bars pre-enforcement review of

administrative compliance orders. Id. at 1372–73.

First, EPA argued that because the CWA’s enforcement pro-

visions give EPA a choice between a judicial proceeding and an

administrative action, allowing judicial review of the latter would

necessarily undermine the CWA’s enforcement mechanisms. The

Court, however, rejected this argument, noting that it rests on the

“question-begging premise that the relevant difference between a

compliance order and an enforcement proceeding is that only the

latter is subject to judicial review.” Id. at 1373. In the Court’s

opinion, compliance orders are useful for other reasons than

insulation from judicial review (e.g., as a means to put recipients

on notice of potential violations and obtain quick resolution via

voluntary compliance), and the CWA does not guarantee EPA that

issuing a compliance order will always be the most effective

choice. Id.

EPA also argued that compliance orders are not self-

executing and must be enforced by EPA in district court, which

suggests that Congress viewed a compliance order as “a step in

the deliberative process, . . . rather than as a coercive sanction that

itself must be subject to judicial review.” Id. (quoting Brief for the

Respondents, 2011 WL 5908950 (Nov. 23, 2011)). The Court

rejected this argument as well, concluding that the APA’s provi-

sion for judicial review extends to all final agency actions, not

only those that impose a self-executing sanction.

Finally, EPA warned the Court that it would be less likely to

use compliance orders if they are subject to judicial review. The

Court accepted that premise, but noted that “it will be true for all

agency actions subject to judicial review” and “[t]he APA’s pre-

sumption of judicial review is a repudiation of the principle that

efficiency of regulation conquers all.” Id. at 1374. According to

the Court, “there is no reason to think that the Clean Water Act

was uniquely designed to enable the strong-arming of regulated

parties into ‘voluntary compliance’ without the opportunity for

judicial review—even judicial review of the question whether the

regulated party is within the EPA’s jurisdiction.” Id.

Due Process

Because the Court held that the CWA does not preclude pre-

enforcement review of administrative compliance orders, the Court

did not reach the due process issue. Thus, the Sackett decision

will likely have no effect on those statutes that explicitly preclude

pre-enforcement review of administrative orders (i.e., CERCLA).

Concurring Opinions

Justice Ginsburg issued a concurring opinion, noting that the

Court’s decision was limited to the finding that the Sacketts have

an APA claim to challenge the jurisdictional basis for the EPA’s

compliance order, but the question of whether the Sacketts may

also challenge the terms and conditions of the compliance order

at the pre-enforcement stage is a question not reached by the

Court’s decision. Justice Alito also filed a concurring opinion

noting that, although the Court’s decision provided the Sacketts

a basis to challenge EPA’s jurisdictional determination, such re-

lief is modest considering the continuing uncertain scope of nav-

igable waters. According to Justice Alito, “Real relief requires

Congress to do what it should have done in the first place: provide

a reasonably clear rule regarding the reach of the Clean Water

Act.” Id. at 1376.

Conclusion

The ultimate effect of the Court’s decision on EPA’s use of

administrative compliance orders under the CWA and other en-

vironmental statutes is unclear. Administrative compliance orders

issued under the CWA will certainly be subject to challenge under

the APA, but that will not necessarily limit their use by EPA.

Instead, EPA, knowing that such orders will be subject to defer-

ential APA review on the record, may continue their use, albeit

only after developing a strong jurisdictional record.

Furthermore, because the Court ruled that the CWA does not

bar pre-enforcement review of compliance orders, it did not reach

the due process issue. Thus, the effect of the Court’s decision on

EPA’s use of administrative orders under other statutes may be

limited. Indeed, the decision will likely have no bearing on stat-

utes (e.g., CERCLA) that explicitly bar pre-enforcement review.

However, for other statutes with judicial review provisions similar

to those found in the CWA, the Sackett decision may have some

bearing on whether such other statutes similarly permit pre-

enforcement review of administrative orders.

F E D E R A L  —  M I N I N G

continued from page 1

vanced by BLM in Anderson I—that Anderson had forfeited his

claims by filing a waiver without the original signature of his co-

claimant. Art Anderson (On Reconsideration), 182 IBLA 27,

GFS(MIN) 2(2012) (Anderson II). In Anderson II, the IBLA

reconsidered and reversed its decision in Anderson I. The IBLA

reversed Anderson I because of the conflict between subsections

(a) and (b) of 30 U.S.C. § 28f regarding the timing of submission

of maintenance fees, and therefore waivers. Subsection (a) pro-

vides that the fees must be paid “on or before September 1,”

which meant that any fees paid during BLM business hours on

September 1 would be timely. Subsection (b) required the pay-

ment to be made “before the commencement of the assessment

year,” which, as a result of the 2008 changes to the law, began at

12:01 a.m. on September 1. Thus, under subsection (a), Ander-

son’s waiver would have been timely, but it would have been

untimely under subsection (b). 182 IBLA at 31-32. The IBLA

resolved the conflict in favor of subsection (a) and BLM’s past

practice, so that filings made on September 1 during BLM busi-

ness hours are deemed timely. Moreover, contrary to BLM’s

position in Anderson II, the IBLA reaffirmed its position from
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Anderson I that failure to include original signatures was a curable

defect. Id. at 33.

In December 2011, Congress amended the maintenance fee

and waiver provisions statute to eliminate the conflict between

subsections (a) and (b) of 30 U.S.C. § 28f. Pub. L. No. 112-74,

125 Stat. 786 (2011). In that revision, the reference to filings

being due prior to 12:01 a.m. on September 1 was eliminated.

Under the revised language, it is now clear that maintenance and

waiver certifications made on September 1 are timely.

BLM  ABUSES ITS DISCRETION UNDER FLPM A  WHEN IT

DECLINES TO APPROVE A M INERAL PROSPECTING PERM IT

THAT IS IN ACCORDANCE W ITH THE APPLICABLE LAND

USE PLAN

Western Industrial Minerals, 182 IBLA 11, GFS(MIN)

1(2012), involved the question of whether the appellant’s appli-

cation for a mineral prospecting permit within the area covered by

the 2006 Dillon Field Office (DFO) Resource Management Plan

(RMP) near the Beaverhead River was inconsistent with that plan

and therefore properly denied under BLM’s discretion. The lands

at issue were acquired by BLM in 2003, and were to be managed

in accordance with a larger contiguous tract BLM acquired in

1999. In particular, the environmental assessment (EA) analyzing

the 1999 acquisition stated that “[a]ll future projects to be under-

taken on the tract as a result of a site-specific plan must have the

emphasis and intent of enhancing the resource values while still

protecting and preserving those same critical resource values.”

182 IBLA at 13. More importantly for Western Industrial Minerals,

LLC (Western Minerals), however, BLM stated in the EA that

minerals leasing consistent with the DFO RMP would be allowed,

and that an approval for such leasing “is a discretionary action and

can be controlled in a manner which will not have a significant

impact on the property.” Id.

More particularly, the DFO RMP sought balanced resource

use, and listed a variety of cultural, recreational, and environ-

mental preservation goals for the acquired lands, but also ex-

pressly recognized mineral leasing as an allowable use, providing

that one of the purposes of the plan was to “[m]ake all lands in the

planning area available for exploration and development of leas-

able solid minerals (phosphate, etc.)” except for a portion of the

lands not at issue in the case. Id. at 15.

Western Minerals submitted a prospecting permit application

for a quartzite deposit it wanted to explore for possible mining to

commercially develop “frac sand,” a material used in hydraulic

fracturing of rock for oil and gas extraction. Id. at 16-17. After

several amendments to the application, one of which was re-

quested by BLM, the agency denied the application on the basis

that it was inconsistent with the DFO RMP “as well as the ratio-

nale for acquiring and managing the [acquired] lands,” which was

to protect the area’s natural, cultural, and recreational resources.

Id. at 12, 18. In response to Western Minerals’ argument that min-

eral prospecting and leasing were expressly permissible under the

DFO RMP, BLM argued that it had “complete discretion” on

whether to approve the application. Id. at 18-19. BLM viewed the

application as inconsistent with the goals of both the RMP and the

purpose in acquiring the lands, apparently even though the EA for

the acquired lands and the DFO RMP both specifically mentioned

mineral leasing as an allowed use. Id.

The IBLA disagreed with BLM’s assessment of its discretion

and reversed. The IBLA noted that while BLM has discretion under

the Mineral Leasing Act for Acquired Lands, 30 U.S.C. §§ 351-

360, to issue mineral prospecting permits and leases on federally-

acquired lands, it must still provide a rational basis for rejecting

an application. 182 IBLA at 19-21; see also 43 C.F.R. § 3505.50(a).

In this regard, IBLA noted that BLM developed and issued the

DFO RMP in accordance with section 202(a) of FLPMA, 43

U.S.C. § 1712(a). Because RMPs are binding on BLM, and guide

and control BLM’s management actions, and because the agency’s

use decisions must conform to the applicable RMP, the agency

needed to consider the provisions of the DFO RMP before deny-

ing the application. See 43 C.F.R. §§ 1601.0-2, 1610.5-3(a), 43

U.S.C. § 1732(a). The IBLA noted that the DFO RMP leaves “no

question that the lands at issue are open to mineral leasing” and

does not require that BLM “choose one resource over another.”

182 IBLA at 22. In light of this, the IBLA found that BLM failed

to explain “how and to what extent [the application] is likely to

impact those resources or whether protective stipulations would

adequately protect the resource values.” Id. at 24. On the other

hand, the IBLA found that Western Minerals provided “consid-

erable detail” for its proposed exploration and reclamation. Thus,

the IBLA rejected BLM’s position that Western Minerals’s appli-

cation was inconsistent with the acquired lands EA and the DFO

RMP. IBLA remanded the case back to BLM, presumably either

to approve the application or articulate “how and to what extent”

it believes that the actions under the application would impact the

scenic, cultural, and other resources of the land at issue. Id. at 25.

PLACER CLAIM  M AINTENANCE FEES INCREASED

On December 23, 2011, President Barack Obama signed into

law the Consolidated Appropriations Act, 2012 (Act). Pub. L.

No. 112-74, 125 Stat. 786 (2011). A conference report filed on

December 15, 2011, House Report 112-331, contained an amend-

ment to the bill that included a change to placer claim mainte-

nance fees. Previously, 30 U.S.C. § 28f provided for a mainte-

nance fee of $100 for each claim or site in lieu of assessment work

for all types of unpatented claims. Pursuant to another provision

of the Act, BLM is required to periodically adjust the amount of

the fee to reflect changes in the consumer price index. 30 U.S.C.

§ 28j. Currently, the adjusted fee is set at $140 per claim. After

the Act, the maintenance fee for lode, mill, and tunnel claims or

sites is the same. Placer claims, however, are now treated sepa-

rately, and the statute requires a payment of $100 for each 20

acres of a placer claim:

(a) Claim maintenance fee

…

(2) PLACER MINING CLAIMS–

The holder of each unpatented placer mining claim lo-

cated pursuant to the mining laws of the United States

located before, on, or after August 10, 1993, shall pay to

the Secretary of the Interior, on or before September 1 of

each year, the claim maintenance fee described in sub-

section (a), for each 20 acres of the placer claim or

portion thereof.

30 U.S.C. § 28f (emphasis added). Note: The reference to sub-

section (a) should probably be a reference to subsection (a)(1).
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The import of this change is that for association placer claims,

which can include up to 160 acres, instead of treating the entire

block as one claim for which only one maintenance fee payment

is due, the law now requires payment for each 20 acres. So, for a

160-acre placer claim, instead of paying $140, the claimants must

now pay $1,120.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

FOREST SERVICE ISSUES NEW  PLANNING REGULATIONS

For the fourth time in the past 12 years the Department of

Agriculture issued a new final National Forest System (NFS)

Land Management Planning Rule. The Forest Service has been

attempting to modernize and update its planning regulations since

the 1990s, but three sets of planning regulations (the 2000 rules,

the 2005 rules, and the 2008 rules) have been abrogated by the

Forest Service itself or reviewing courts. For a history of the

Forest Service planning regulations and litigation relating thereto,

please see Vol. XXIX, No. 1 (2012), Vol. XXVII, No. 1 (2010),

Vol. XXV, No. 2 (2008), Vol. XXIV, No. 3 (2007), Vol. XXII,

No. 1 (2005), and Vol. XXI, No. 4 (2004) of this Newsletter.

The most recent planning rule was developed after a two-and-

a-half year public process in which more than 300,000 public

comments were reviewed by the Forest Service. The final regu-

lations were published in the Federal Register on April 9, 2012.

77 Fed. Reg. 21,162 (Apr. 9, 2012) (to be codified at 36 C.F.R.

pt. 219). Citations to all portions of the rule will refer to the new

section as codified. According to the Forest Service, the final

planning rule provides a framework to guide the collaborative and

science-based development, amendment, and revision of Forest

Service land management plans. The framework is intended to

promote healthy, resilient, diverse, and productive national forests

and grasslands with a range of social, economic, and ecological

benefits now and for future generations.

Under the new final rule, the planning process consists of a

three-part cycle including assessment, plan revision or amend-

ment, and monitoring. 36 C.F.R. §§ 219.5, .6, .7, .12. The three

phases are intended to be complementary and allow the Forest

Service to adapt to changing conditions. Id. The new regulations

require the best available scientific information to be used to

inform the planning process, while also taking into account other

forms of knowledge such as local information, national perspec-

tives, and native knowledge. 36 C.F.R. §§ 219.3, .4. Of particular

importance under the new rules is a requirement to provide for

social, economic, and ecological sustainability. 36 C.F.R. § 219.8.

The new final planning rule also requires plans to provide for plant

and animal diversity. 36 C.F.R. § 219.9. The requirements to pro-

vide for the diversity of plants and non-vertebra species are new

to this version of the planning regulations.

As with previous versions of Forest Planning regulations, the

2012 regulations retain the “management area” concept found in

the 1982 regulations and require the Forest Service to develop

overall management objectives for particular geographic areas. 36

C.F.R. § 219.7(e). Examples may include specific preservation,

recreation, or general multiple use including timber and energy

development. Although Forest Plans usually do not make specific

individual decisions authorizing particulars, Ohio Forestry Ass’n,

Inc. v. Sierra Club, 523 U.S. 726, 728-730 (1998), once devel-

oped all further actions, permits, or projects must be consistent

with the approved Forest Plan. 16 U.S.C. § 16.04(i); 36 C.F.R.

§ 219.15.

When developing land use plans the Forest Service is to

consider a variety of multiple uses including outdoor recreation,

grazing, timber, watershed, wildlife and fish, wilderness, ecosys-

tem services, and other relevant resources and values. 36 C.F.R.

§ 219.10. Plan components are required to provide for sustainable

recreation, which can include recreation opportunities on land,

water, and in the air. 36 C.F.R. § 219.8. Additionally, the Forest

Service is to consider issues such as renewable and non-renewable

energy within the NFS. Id. The planning strategy creates a two-

tiered strategy for monitoring land use plans at both the individual

unit level and on a broader national scale. The final rule specif-

ically requires the chief of the Forest Service to establish a na-

tional oversight process to ensure accountability and consistency

in the planning system using a federal advisory committee. Final-

ly, the rule creates a pre-decisional administrative review process

to provide individuals and groups with an opportunity to resolve

issues and conflicts with a proposed final plan before they are

finally adopted. 36 C.F.R. §§ 219.50–.60.

Although the new regulations contain a transitional period

allowing flexibility for ongoing plan revisions, 36 C.F.R. § 219.17,

the Forest Service announced that eight national forests will be the

first to revise their land management plans using the new plan

rule, including: the Nez Perce-Clearwater National Forest in Idaho,

the Chugach National Forest in Alaska, the Cibola National Forest

in New Mexico, El Yunque National Forest in Puerto Rico, and

California’s Inyo, Sequoia, and Sierra National Forests.

FOREST SERVICE APPEAL REGULATIONS ENJOINED

On March 19, 2012, the U.S. District Court for the Eastern

District of California again invalidated portions of the Forest

Service’s appeal regulations that limited administrative reviews of

projects and activities that are categorically excluded from Na-

tional Environmental Policy Act (NEPA) documentation in an en-

vironmental impact statement (EIS) or an environmental assess-

ment (EA). Sequoia Forestkeeper v. Tidwell, No. CV F 11-679

LJO DLB, 2012 WL 928703, 930931, 930953 (E.D. Cal. Mar. 19,

2012). The nationwide injunction specifically applies to two spe-

cific Forest Service regulations that limit or preclude internal

administrative reviews of projects or activities approved using

categorical exclusions. 36 C.F.R. §§ 215.4(a), .12(f). The two reg-

ulations at issue were challenged previously and invalidated by a

district court and the U.S. Court of Appeals for the Ninth Circuit.

See Earth Island Institute v. Ruthenbeck, 490 F.3d 687 (9th Cir.

2006); Earth Island Institute v. Pengilly, 376 F. Supp. 2d 994

(E.D. Cal. 2005). Those rulings were overruled, however, when

the U.S. Supreme Court determined the original plaintiffs did not

have standing to challenge the regulations and, thus, invalidated

both the prior nationwide injunctions. See Summers v. Earth
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Island Institute, 555 U.S. 488 (2009). For a previous discussion

of these rulings, please see Vol. XXIII, No. 4 (2006), Vol. XXIII,

No. 2 (2006), Vol. XXII, No. 4 (2005), and Vol. XXII, No. 3

(2005) of this Newsletter.

In the most recent decision, the federal district court issued

two extensive written decisions. The first decision details the

standing of the plaintiffs to challenge the regulations directly and

indirectly for their application to specific projects and activities.

Sequoia Forestkeeper, 2012 WL 930931. After determining that

the plaintiffs have sufficient standing to sue, the court issued an

additional decision addressing the administrative appeal regu-

lations promulgated by the Forest Service to implement the Forest

Service Decisionmaking and Appeals Reform Act of 1992, Pub.

L. 102-381, § 322, 106 Stat. 1374, 1419 (16 U.S.C. § 1612 note)

(ARA). The ARA was passed in 1992 primarily in response to a

1992 proposed regulation by the Forest Service that would have

eliminated post-decisional administrative appeals for most deci-

sions approving activities and projects on National Forest System

(NFS) lands. The ARA required the Forest Service to establish

a notice and appeal process for proposed actions of the Forest

Service concerning projects and activities implementing land and

resource management plans on NFS lands. The plaintiffs argued

and the court agreed that the provisions of the ARA directly con-

flicted with the regulations that limited appeals of projects on NFS

lands. Sequoia Forestkeeper, 2012 WL 928703.

It appears the Forest Service will continue to implement ac-

tivities approved using categorical exclusions on NFS lands, al-

though notice and comments and appeals will be allowed for all

such projects. When testifying before a Senate Appropriations

subcommittee, Forest Service Chief Tom Tidwell indicated that

the ruling could cause potential delays for approximately 600 cur-

rently pending projects because the agency would need to allow

for a 30-day notice and comment period and a 90-day appeal

process. At this time, the Forest Service has not decided whether

it will appeal the decision.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

BSEE ADOPTS NEW  OUTER CONTINENTAL SHELF

M EASUREM ENT STANDARDS

The Bureau of Safety and Environmental Enforcement (BSEE)

established a final rule incorporating by reference 12 additional

production measurement industry standards into the regulations

governing oil, gas, and sulphur operations in the Outer Continen-

tal Shelf. The incorporation of the production measurement stan-

dards is intended to provide industry with up-to-date standards for

measuring oil and gas production volumes, leading to more accurate

and efficient measurement of production. 77 Fed. Reg. 18,916

(Mar. 29, 2012) (to be codified at 30 C.F.R. §§ 250.198, .1202,

.1203). BSEE specifically elected to incorporate 12 measurement

documents, nine produced by the American Petroleum Institute

(API) and three from the American Gas Association (AGA), to have

the most current and updated measurement standards to provide

industry with the most recent guidance for measurement tech-

nology. The former Bureau of Ocean Energy Management, Regu-

lation, and Enforcement (BOEMRE) originally initiated the rule-

making process to incorporate these standards on November 26,

2010. At that time, BOEMRE indicated it may adopt a total of 15

industry standards but, in a final rule review, BSEE elected not to

incorporate portions of three API measurement documents, but

specifically noted they may be adopted in the future. In the final

rule, BSEE elected to adopt all or portions of the following docu-

ments by reference: AGA Report No. 7, AGA Report No. 9, AGA

Report No. 10, API MPMS Chapter 4, API MPMS Chapter 5,

API MPMS Chapter 11, API MPMS Chapter 12, API MPMS

Chapter 21, and API Recommended Practice 86. 77 Fed. Reg. at

18,917–18. The rules became effective on May 29, 2012.

ONRR  ADOPTS NEW  DEBT COLLECTION AND

ADM INISTRATIVE OFFSET REGULATIONS

The Office of Natural Resources Revenue (ONRR) adopted

final regulations in May governing administrative offsets and

debt collection practices to implement the Debt Collection Act of

1982 and the Debt Collection Improvement Act of 1996. 77 Fed.

Reg. 25,881 (May 2, 2012) (to be codified at 30 C.F.R. pt. 1218,

subpt. J). The regulations establish procedures governing collec-

tion of delinquent royalties, rentals, bonuses, and other amounts

due under leases and other agreements for the production of oil,

natural gas, coal, geothermal energy, other minerals, and renew-

able energy from federal lands onshore, Indian tribal and allotted

lands, and revenues from the Outer Continental Shelf. Id. The reg-

ulations authorize ONRR to transfer to the U.S. Department of the

Treasury any past due, legally enforceable nontax debt that is de-

linquent for a period in excess of 180 days. The Department of the

Treasury will then have the authority to collect the debt or termi-

nate the collection action pursuant to its authority under existing

laws. ONRR will provide a debtor with at least 60 days’ notice

prior to making a referral. Additionally, ONRR clarifies its author-

ity to make recommendations to the leasing authorities such as the

Bureau of Land Management, Bureau of Indian Affairs, or Bureau

of Ocean Energy Management to revoke the ability of willfully

delinquent debtors to secure future federal leases, rights-of-way,

or other permits.

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS SUPREM E COURT AGREES W ITH RECENT EIGHTH

CIRCUIT COURT OF APPEALS INTERPRETATION OF

ARKANSAS’ STROHACKER DOCTRINE

Arkansas’ Strohacker Doctrine controls whether particular

substances, primarily oil and gas, were included within early in-

struments containing nonspecific grants or reservations of “min-

erals” or “mineral deposits.” The doctrine, named for the case of

Missouri Pacific Railroad Co. v. Strohacker, 152 S.W.2d 557

(Ark. 1941), may be summarized as: A generic mineral grant or
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reservation includes specific substances if, and only if, those sub-

stances were generally recognized, in legal and commercial usage

at the time and place of the grant or reservation, to be minerals.

Until recently, all of the Arkansas Supreme Court’s Strohacker

decisions regarding oil and gas ownership involved grants or res-

ervations made between approximately 1890 and 1910. However,

with the advent of the Fayetteville Shale Play, which brought gas

production to several counties where oil or gas production had

never before occurred, there have been several reported decisions

involving reservations made in the 1930s.

In Griffis v. Anadarko E & P Co., 606 F.3d 973 (8th Cir.

2010), the Eighth Circuit Court of Appeals refused to apply a

Strohacker analysis to such a recent deed, holding that the doc-

trine applied only to very early deeds. The court concluded that,

well before the deed in Griffis was executed, it had become com-

mon knowledge throughout Arkansas that oil and gas were min-

erals. Griffis was previously discussed in Vol. XXVII, No. 3 (2010)

of this Newsletter.

Recently, in a case with almost identical facts to Griffis, the

Arkansas Supreme Court adopted the Eighth Circuit’s holding,

stating that sometime “between 1905 and 1937, it became com-

mon knowledge in Arkansas that a reservation of mineral rights

included oil and gas.” Staggs v. Union Pacific Railroad Co., No.

11-902, 2012 WL 1222225, at *5 (Ark. Apr. 12, 2012).

ARKANSAS SUPREM E COURT AFFIRM S DISM ISSAL OF

PUTATIVE CLASS ACTION CHALLENGING ARKANSAS

SYSTEM  OF AD VALOREM  TAXATION OF PRODUCING

M INERAL INTERESTS

In May v. Akers-Lang, No. 11-652, 2012 WL 90015 (Ark.

Jan. 12, 2012), taxpayers, who were all royalty owners, raised a

plethora of constitutional claims in their challenge to Arkansas’

method of imposing ad valorem taxes on the assessed value of

their producing mineral interests. The method of valuation in-

volves multiplying the previous year’s production by an “average

contract price” furnished by the Assessment Coordination Depart-

ment of the state’s Department of Finance and Administration,

reduced to present value and multiplied by the owner’s royalty

fraction. That method, while fairly easy to administer, is certainly

not likely to achieve an accurate valuation of the interest as of the

beginning of the following year, since production often declines

significantly as wells age and natural gas prices fluctuate (most

recently downward) from year to year. The Arkansas Supreme

Court affirmed denial of the taxpayers’ constitutional claims as

lacking substance. However, it dismissed the valuation claim for

procedural reasons, saying that taxpayers are first required to chal-

lenge specific valuations before the county equalization boards.

ARKANSAS COURT OF APPEALS DECISION DECLINES TO

CHARGE RECORD M INERAL OW NER’S LESSEE W ITH NOTICE

OF PERSONS-IN-POSSESSION

In Walls v. Humphries, No. CA11-242, 2012 WL 11458 (Ark.

Ct. App. Jan. 4, 2012), Humphries entered into an unrecorded

contract to sell a tract to Hernandez, who, in turn, made a similar

unrecorded contract to sell the same tract to Walls. SEECO, Inc.,

which was without actual knowledge of these contracts, secured

an oil and gas lease on the tract from Humphries, who had re-

mained the record owner. Then Humphries executed a mineral

deed purporting to convey the tracts’ minerals to Paraclifta and

Claughton, who were likewise without actual knowledge of the

unrecorded sales contracts.

Walls sued Humphries, alleging fraud, and also sued SEECO,

Paraclifta, and Claughton, seeking to void their interests. The Ar-

kansas Court of Appeals affirmed the lower court’s ruling in favor

of SEECO, Paraclifta, and Claughton. The court’s opinion cited

an earlier case, the Arkansas Supreme Court’s decision in Killam

v. Texas Oil & Gas Corp., 798 S.W.2d 419 (Ark. 1990), as au-

thority that an unrecorded instrument is not notice to anyone either

without actual knowledge of it, or with actual notice of other facts

that would give rise to further inquiry by a reasonable purchaser.

Curiously, Killam  had reached the opposite result from Walls.

W hile the court of appeals made no effort to  distinguish the

two cases, a suggested distinction is offered. In Killam , one of the

grantees of an unrecorded mineral deed had conveyed the interest

again, to the other grantee, by a deed that was recorded. Further,

that grantee was listed as a mineral owner in the ad valorem tax

records. Thus, a simple examination of the public records should

have alerted a reasonably prudent purchaser to suspect a missing

or unrecorded instrument, which then would have triggered the

duty to inquire further. On the other hand, in Walls, there was no

clue whatsoever to the unrecorded contracts within the public

records and no proof that lessee or purchasers had actual knowl-

edge who was in possession. As the court of appeals observed,

to require further investigation outside public records would

“completely defeat the purpose of the recordation statute by re-

quiring an investigation in virtually every case.” 2012 WL 11458,

at *3.

ARKANSAS COURT OF APPEALS REJECTS CHALLENGE TO

ARKANSAS OIL AND GAS COM M ISSION INTEGRATION

(FORCED POOLING) ORDER

The Arkansas Oil and Gas Commission issues forced pooling

orders called “integration orders,” to bind the interests of unleased

mineral owners within units that the commission creates. Such

owners are given multiple options by the integration orders, in-

cluding participation in the proposed well, being carried non-

consent subject to a risk factor penalty, or being deemed subject

to an oil and gas lease, in favor of the participating parties, with

bonus and royalty provisions judged fair and reasonable by the

commission. Ark. Code Ann. § 15-72-304(b)(4). The latter elec-

tion is also the default, which an unleased owner who makes no

affirmative election is deemed to have chosen.

In Walls v. Arkansas Oil & Gas Commission, No. CA 11-620,

2012 WL 286130 (Ark. Ct. App. Feb. 1, 2012), the plaintiffs were

made subject to such an order that provided for a lease with a

bonus of $800 per net mineral acre and a 1/6 royalty or, alter-

natively, a bonus of $225 per acre and a 3/16 royalty. They con-

tended before the commission that they should instead be paid a

bonus of $1,601.51 per acre and a royalty of 20%, to match the

terms of a lease executed by the Arkansas Game and Fish Com-

mission covering a tract within the same unit. The Arkansas Oil

and Gas Commission rejected that contention, concluding that the

Arkansas Game and Fish Commission lease was not a market-

representative transaction for two reasons. The state agency is im-

mune from the commission’s integration process and thus cannot

be compelled to lease. Also, its lease at issue covered multiple
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large tracts in multiple units and thus was determined to have

greater value than the typical unit lease.

Both the trial court and the Arkansas Court of Appeals af-

firmed the Arkansas Oil and Gas Commission’s order. 

ARKANSAS COURT OF APPEALS APPLIES POORLY DRAFTED

OPERATIONS CLAUSE IN LEASE LITERALLY TO FIND LEASE

TERM INATION

Petrohawk Properties, LP v. Heigle, No. CA 11-419, 2011

WL 5562654 (Ark. Ct. App. Nov. 16, 2011), involved an oil and

gas lease containing the following language:

It is agreed that this lease shall remain in force for a term

of Five (5) years from the date (herein called primary

term) and as long thereafter as oil or gas, or either of

them, is produced from said land by the Lessee, and as

long thereafter as operations, as hereinafter defined, are

conducted upon said land with no cessation for more than

ninety (90) consecutive days. (third emphasis added)

Id. at *2. It is apparent that second occurrence of the word “and”

should be “or.” When the lessee sought to perpetuate the lease by

commencing operations just before the end of the primary term,

the lessors sued. According to the lessors, the word “and” is not

ambiguous. “And” requires both. Operations alone does not ex-

tend the lease term. Rather, both operations and production are

required. Both the trial court and the appeals court agreed with the

lessors. Thus, the lease expired because the operations did not

result in production before the end of its primary term. Fortu-

nately for other lessees using this particular flawed lease form,

“production” is defined to include “operations.” Therefore, a les-

see’s production during the primary term would satisfy both the

operations condition and the production condition, while opera-

tions alone does not.

ARKANSAS COURT OF APPEALS HOLDS THAT THE DOCTRINE

OF AFTER-ACQUIRED TITLE PRECLUDES W IDOW ’S DOW ER

CLAIM  TO M INERAL INTEREST

Evans v. SEECO, Inc., No. CA 11-465, 2011 WL 5974368

(Ark. Ct. App. Nov. 30, 2011), involved a dispute between Appel-

lant, Jessie Pauline Evans, and Appellees, who were the grantees

in conveyances from her stepdaughters. Evans and her late hus-

band had conveyed lands, which were his separate property, to the

stepdaughters, who were his daughters, by general warranty deed.

That deed contained a mineral reservation, but only to the hus-

band. Evans had joined her husband, as grantor in the deed, ap-

parently because that was necessary to release her inchoate dower

right in the conveyed lands.

After her husband’s intestate death, Evans claimed that she

was entitled to her dower interest in the mineral interest (a one-

third life estate). Since Evans’ stepdaughters inherited any other

interest from their father, that inherited interest passed to the Ap-

pellees when the stepdaughters conveyed the lands. The Arkansas

Court of Appeals affirmed the trial court’s ruling that, when Evans

joined her husband’s general warranty deed, she purported to con-

vey any interest in the lands that she did not expressly reserve.

Thus, since the previous deed to the stepdaughters warranted title,

Evans was barred from claiming a subsequently acquired dower

interest by the Doctrine of After-Acquired Title.

FEDERAL APPEALS COURT RULES AGAINST LESSEE IN COLD-

DRAFT CASE

Early in the Fayetteville Shale Play some operators purchased

leases in counties that turned out to be well outside of the play,

geologically. Often, when such operators realized that those

leases were valueless, they dishonored the sight drafts given to

prospective lessors. Importantly, dishonor was proven to have been

for reasons other than good-faith disapproval of title. The practice

has resulted in considerable litigation as the lessors sought to

collect their lease bonuses. In three consolidated appeals, Smith

v. Arrington Oil & Gas, Inc.; Foster v. Arrington Oil & Gas, Inc.;

and Hall v. Arrington Oil & Gas, Inc., 664 F.3d 1208 (8th Cir.

2012), the Eighth Circuit Court of Appeals affirmed denial of sum-

mary judgment sought by a producer, Arrington Oil & Gas, Inc.

(Arrington), who contended that the drafts were unenforceable for

lack of mutuality of obligation. Arrington relied upon a Texas

Court of Appeals case, Spellman v. Lyons Petroleum, Inc., 709

S.W.2d 295 (Tex. Ct. App. 1986). The appeals court distinguished

that decision as being limited to liability based solely upon the

bank draft, as opposed to the underlying contract, which became

binding when the lessors accepted Arrington’s offer to lease by

executing the lease forms and returning them with the drafts.

FEDERAL APPEALS COURT VOIDS TAX FORFEITURE OF

SEVERED M INERAL INTEREST ON DUE PROCESS GROUNDS

In Jones v. Flowers, 547 U.S. 220 (2006), the U.S. Supreme

Court held that Arkansas’ ad valorem tax forfeiture and sale pro-

cedure was unconstitutional. The statute required that the Com-

missioner of State Lands only send notice of the impending tax

sale to the taxpayer, by certified mail, at the address specified on

the tax records. If that notice was returned, indicating that it had

not been delivered, the commissioner made no other effort to give

notice. The Court held that due process required the commission-

er, now with knowledge that actual notice had failed, to take other,

unspecified, steps to notify the taxpayer.

Linn Farms & Timber Limited Partnership v. Union Pacific

Railroad Co., 661 F.3d 354 (8th Cir. 2011), involved severed

mineral rights owned of record by Missouri Pacific Railroad Com-

pany (Missouri Pacific). Missouri Pacific, formerly headquartered

in Fort Worth, Texas, had merged into Union Pacific Railroad Com-

pany, with headquarters in Omaha, Nebraska. The commissioner

sent certified notices addressed to Missouri Pacific at its former

Fort Worth post office box. These notices, sent two years apart,

each were returned with the notation “NOT DELIVERABLE AS

ADDRESSED–UNABLE TO FORWARD.” Id. at 356. No fur-

ther notice to the taxpayer was attempted. Worse, the record es-

tablished that the commissioner actually had used the railroad’s

correct Omaha address in connection with tax matters in other

counties.

The Eighth Circuit voided the sale to Linn Farms, holding

that the notice was constitutionally deficient. The court faulted the

commissioner for not discovering the correct address within his

own records and also noted that a simple Internet search for a

business as prominent as the railroad would have enabled it to be

located.
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EIGHTH CIRCUIT AFFIRM S DISTRICT COURT RULING THAT

COALBED M ETHANE GAS IS THE PROPERTY OF THE GAS

OW NER , NOT THE COAL OW NER

In EnerVest Operating v. Sebastian Mining, No. 11-1985,

2012 WL 1448549 (8th Cir. Apr. 27, 2012), the Eighth Circuit

Court of Appeals affirmed a district court ruling that, in a case

where coal and surface rights were owned differently from other

oil, gas, and other minerals, coalbed methane gas was the property

of the separate gas owners, rather than the coal owner. That dis-

trict court decision was discussed in Volume XXVIII, No. 2 (2011)

of this Newsletter.

Much of the appeals court’s opinion focuses upon the express

language of the deeds creating the severances of the respective

mineral interests. Indeed, the court specifically declined to hold

that it interpreted Arkansas law to be that coalbed methane inured,

as a matter of law, to the gas estate, ruling that such a holding was

unnecessary. However, the court did reject all of the arguments

made by the coal owner that would have led it to the conclusion

that coalbed methane inured to the coal estate, as a matter of law.

Thus, in order for a coal owner to prevail in a future case, its con-

veyance or reservation of the coal estate would have to imply a

specific intent to convey or reserve coalbed methane, as well as

coal. This decision is not binding upon Arkansas state courts, but

it is well reasoned, as was that of the district court. It is likely that

the Arkansas Supreme Court will agree.

U.S. DISTRICT COURT HOLDS THAT LESSOR’S POW ER TO

REFUSE CONSENT TO LEASE ASSIGNM ENT M UST BE

EXERCISED REASONABLY

In Walls v. Petrohawk Properties, No. 4:11CV00199 JMM,

2012 WL 113266 (E.D. Ark. Jan. 13, 2012), lessors sought can-

cellation of assignments of an oil and gas lease because they

refused to consent to its multiple assignments, the last of which

was in favor of Exxon Mobil Corporation. The lease contained a

provision requiring the lessors’ consent to its assignment. Re-

quests for their consent, in each case, were ignored. Production

resulted and the lessors were paid royalties exceeding $200,000.

Finally, when the lessors were requested to consent to the last

assignment, they claimed that all assignments were void and that

they were entitled to damages for the breach. The U.S. District

Court granted summary judgment against them. When they ac-

cepted the benefits of the lease they waived their right to complain

that the assignments were made without their consent. Their re-

fusal to consent to the final assignment, to Exxon Mobil, was just

plain unreasonable. Arkansas law requires a duty of reasonable-

ness in the exercise of a power to refuse to consent to assignment.

See Warmack v. Merchants National Bank of Fort Smith, 612

S.W.2d 733 (Ark. 1981).

U. S. DISTRICT COURT EXPLAINS THE IM PLIED LEASE

COVENANTS IN OPINION DENYING LESSEE’S M OTION FOR

SUM M ARY JUDGM ENT IN LEASE CANCELLATION SUIT

In a lease cancellation suit, royalty owners contended that a

well alleged to be holding their leases was incapable of commer-

cial production or, in the alternative, that the leasehold interest

should be cancelled for breach of implied covenants to market and

to develop. Somewhat remarkably, the lessee moved for summary

judgment. That motion was denied by the district court judge in

Acre v. Spindletop Oil & Gas Co., No. 4:09CV00421 JLH, 2011

WL 902186 (E.D. Ark. Feb. 22, 2011). The result is unremarkable;

however, the opinion contains a good discussion of the implied

lease covenants.

U.S. DISTRICT COURT UPHOLDS LEASE LEGAL DESCRIPTION

Early during the Fayetteville Shale Play, producers were leas-

ing at a pace exceeding their ability to research land title. As a

consequence, leases taken sometimes described the entire govern-

mental section in which the lessor was thought to own something,

rather than the tract owned by the lessor. Such leases then con-

tained a statement that the lessor intended to lease all it owned,

whether or not correctly described.

Barber v. Chesapeake Exploration, No. 4:11CV00234 JLH,

2012 W L 113280 (E.D. Ark. Jan. 13, 2012), was brought by a

lessor who was originally paid a bonus based upon the mineral

acres that he was known to own. When the lessee later discovered

that the lessor owned additional mineral interests within the dril-

ling unit, it tendered additional bonus, which the lessor refused.

The lessor challenged the lease’s legal description as invalid. Cit-

ing the Arkansas Supreme Court decisions of Ketchum v. Cook,

247 S.W.2d 1002 (Ark. 1952), Turrentine v. Thompson, 99 S.W.2d

585 (Ark. 1936), and Snyder v. Bridewell, 267 S.W. 561 (Ark.

1924), the U.S. district judge ruled that the lease’s description was

adequate.

Editor’s Note: The author of this report is a member of Daily

& Woods, P.L.L.C., which served as counsel in several of the

above-reported cases, as follows: SEECO, Inc., in Walls v.

Humphries and Walls v. Arkansas Oil & Gas Commission; Deltic

Timber Corporation in Evans v. SEECO, Inc.; and EnerVest

Operating, LLC, in EnerVest Operating v. Sebastian Mining.

C A L I F O R N I A  —  M I N I N G

P A T R I C K  G .  M I T C H E L L

C H R I S  P O W E L L

—  R E P O R T E R S  —

DRAFT AB  3098  REGULATIONS RELEASED BY STATE M INING

AND GEOLOGY BOARD

Pursuant to Sections 10295.5 and 20676 of the California

Public Contract Code, state and local agencies are precluded from

buying sand, gravel, aggregates, or other mined materials from

mining operations that are not included on the AB 3098 list. The

AB 3098 list is compiled by the Department of Conservation,

Office of Mine Reclamation and includes all mines regulated

under California’s Surface Mining and Reclamation Act of 1975

that meet provisions set forth under California’s Public Resources

Code (PRC), Section 2717(b).

On January 12, 2012, the California State Mining and Ge-

ology Board released a set of draft regulations that set forth stan-

dards and procedures for adding and removing mines from the AB

3098 list, and that expand upon those standards included in PRC

Section 2717(b). http://www.conservation.ca.gov/SMGB/Pages/

Index.aspx. Notably, under the draft regulations, an application to

the Department of Conservation to be placed on the AB 3098 list
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can be denied for (1) failure to have an approved reclamation plan

that covers the entirety of the mined lands; (2) substantial devi-

ation between existing conditions and the reclamation plan; (3) fail-

ure to submit financial assurances; (4) “idle” status of the mine

pursuant to PRC Section 2727.1; and, (5) lack of a valid land use

permit for a mine where vested rights have not been established.

The draft regulations also establish appeal procedures whereby an

affected operator or lead agency may appeal the AB 3098 status

of a surface mine.

C A L I F O R N I A  —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

COURT UPHOLDS DISTRICT’S GAS COM PANY MONITORING AND

REPORTING REQUIREM ENTS

In Southern California Gas Co. v. South Coast Air Quality

Management District, 133 Cal. Rptr. 3d 7 (Cal. Ct. App. 2011),

Southern California Gas Company (Gas Company) brought an

action claiming that the South Coast Air Quality Management

District (District) acted unreasonably in issuing Rule No. 433,

which requires the Gas Company to monitor the quality of its

natural gas and to deliver reports on estimates of volumes of gas

that escape from the Gas Company’s distribution systems. 133

Cal. Rptr. at 10-11. The rule “applies to all operators of natural

gas distribution systems.” Id. at 13.

The court of appeals found that the monitoring and reporting

requirements were within the District’s rulemaking authority and

that the definitional language did not restrict the District’s ability

to require the monitoring and reporting. Id. at 17-22. The court

held that the District derived this rulemaking authority under mul-

tiple sections of the California Health and Safety Code, partic-

ularly those sections relating to control of air pollution. Id. at

22-24.

While not directly relevant to upstream operators and gath-

ering systems, it is not unreasonable to expect that relevant air

quality management districts might be interested in issuing similar

directives to those parties governing their losses through means

such as flaring and shrinkage in wellhead, processing, gathering,

and other field operations.

In addition, there may be interplay between local and state

regulation of emissions of natural gas during completion and pro-

duction, and pending federal Environmental Protection Agency

rules with respect to so-called “green completion” techniques.

COURT ADJUSTS CALCULATIONS OF DAM AGES IN

CONTINUING SUBSURFACE TRESPASS CASE

In Starrh and Starrh Cotton Growers v. Aera Energy LLC,

Nos. F058778, F059660, 2012 WL 210452 (Cal. Ct. App. Jan. 25,

2012), Starrh and Starrh Cotton Growers (Starrh) contended that

the trial court rulings for compensatory damages were too low and

incorrectly prevented the award of any punitive damages. Aera

Energy LLC (Aera) produces oil from a property that borders

6,000 acres of Starrh’s agricultural land. “For many years, Aera

disposed of the water by pumping it into a number of unlined

ponds, . . . which are close to Starrh’s property. It has . . . migrat-

ed into the pore space under Starrh’s land.” Id. at *1. Starrh sued

Aera for trespass in a 2004 case, which then went up on appeal,

and in the current decision, the appellate court remanded the case

back to the trial court. Id. at *1-2.

Regarding the trial court’s determination of compensatory

damages, the appellate court affirmed the trial court’s decision,

citing the court’s prior holding that “if a nontrespassing disposal

method was available, then the difference in cost between that

method and the ponding method would be the proper measure of

the benefits obtained.” Id. at *9.

Starrh also argued “that the trial court erred prejudicially when

it terminated Starrh’s case on punitive damages after submitting

a factual question to the jury without allowing the parties to pre-

sent argument or to add evidence relating to punitive damages.”

Id. at *24. The appellate court held that the trial court had erred.

Id. Aera defended Starrh’s punitive damages appeal on several

bases, including collateral estoppel, due process limitations, and

double recovery. Id. at *29-31. The appellate court rejected

Aera’s arguments, reversed the trial court’s ruling with respect to

punitive damages, and “remanded for a new trial limited to the

issue of punitive damages.” Id. at *34.

CALIFORNIA CONSIDERS NEW  10-DAY NOTICE

REQUIREM ENT PRIOR TO EXTRACTION

On the floor of the California State Assembly as of the

writing of this report is Assembly Bill 1966 which, commencing

January 1, 2014, would require operators of oil and gas wells to

provide 10 days’ written notice to surface owners of a property

prior to entry onto their property for the purpose of extracting oil,

gas, or minerals. Assemb. B. 1966, 2011-2012 Leg., Reg. Sess.

(Cal. 2012) (would be codified at Cal. Pub. Res. Code § 3205.7).

If the operator cannot locate the surface owner, the operator may

furnish notice by publication. The bill would also require the

operator to provide to the surface owner, within 10 days prior to

entering the property for extraction, a copy of the applicable re-

corded short form or memorandum of oil, gas, or mineral lease. 

DE FACTO M ORATORIUM  ON DRILLING PERM ITS LIFTED

In 2011, California operators experienced unusual delays and

requests for information in connection with applications for dril-

ling permits. According to reports in the press, Governor Jerry

Brown fired the senior state regulators who had imposed strict

requirements on companies seeking to employ underground injec-

tion methods. Michael J. Mishak, “Brown ordered firing of regu-

lator who took hard line on oil firms,” L.A. Times, Jan. 29, 2012.

By imposing strict requirements prior to issuing a permit, the

California Division of Oil, Gas & Geothermal Resources (DOGGR)

had put a de facto moratorium on drilling and completion ac-

tivities that involved underground injection. The regulators in

Sacramento apparently refused to allow district offices to issue

permits in accordance with normal practices. Id. The central re-

views then turned into a seemingly infinite list of required infor-

mation. Some operators effectively had all their injection projects

stopped. According to reports, Governor Brown pushed the reg-

ulators to ease the requirements. The regulators balked, which ul-

timately resulted in Governor Brown removing the acting director



MINERAL LAW NEWSLETTER page 11

of the California Department of Conservation and the supervisor

of DOGGR. Id.

Hydraulic fracturing completion techniques continue to re-

ceive attention in the popular press in California, as elsewhere,

and there are proposals to enact new legislation or regulations

more explicitly governing fracing.

C O L O R A D O  —  M I N I N G

A N Y A  M A L L E T T

—  R E P O R T E R  —

NEW  COLORADO LAW  OBVIATES THE NEED TO REPLACE

WATER THAT WAS NATURALLY DEPLETED BEFORE

M INING BEGAN

House Bill 12-1022 amends Colo. Rev. Stat. § 37-80-120 by

adding new subparagraph (6), and Colo. Rev. Stat. § 37-92-305

by adding new subparagraph (12)(c). The bill provides that in

determining the quantity of water required as a substitute supply

or augmentation plan to replace stream depletions caused by a

mining operation,

there is no requirement to replace the amount of historic

natural depletion to the waters of the state, if any, caused

by the preexisting natural vegetative cover and evapora-

tion on the surface of the area that will be, or that has

been, eliminated or made impermeable as part of the per-

mitted mining operation.

The applicant, however, bears the burden of proving the amount

of historic depletion.

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

P E T E R  G .  B A R T O N

—  R E P O R T E R S  —

LESSEE OF HISTORIC M INE ADIT REM AINS LIABLE FOR

DISCHARGE

In Idaho Conservation League v. Atlanta Gold Corp., No.

1:11-cv-161-MHW, 2012 WL 38633 (D. Idaho Jan. 9, 2012), the

U.S. District Court for the District of Idaho ruled that Atlanta

Gold Corporation (AGC) could not separate itself from its obli-

gations and liability under a Clean Water Act (CWA) National

Pollutant Discharge Elimination System (NPDES) permit even

though AGC had terminated its mineral lease and purchase option

on the property from which the discharge occurred and offered a

unilateral termination of its NPDES permit.

In a ruling on cross-motions for summary judgment, U.S.

Magistrate Judge Mikel Williams found AGC liable for past and

continuing discharges of pollutants in violation of its NPDES

permit. The court rejected AGC’s argument that plaintiffs Idaho

Conservation League and Northwest Environmental Defense Center

(collectively, ICL) lacked standing to bring the citizens suit and

also ruled against AGC’s claim that the matter was mooted by

AGC’s actions to terminate the permit and to end its lessee status

on the property where the discharge occurred. Id. at *16.

The case involves a mining company’s attempts, dating back

to 1985, to clean up historic mine discharges as it carried out

mineral exploration on mining claims it had leased in the historic

mining area near Atlanta, Idaho. Because discharges from an ex-

isting adit on the leased property carry arsenic and other pollut-

ants to a nearby creek, which is a tributary to the Boise River, the

Environmental Protection Agency (EPA) informed AGC that an

NPDES permit would be required. In 2005, ICL sued AGC al-

leging CWA violations for failure to have an NPDES permit and

for allowing the discharge to continue. That suit resulted in a con-

sent decree requiring AGC to install a water treatment facility and

to obtain an NPDES permit. AGC did both of these things. While

the treatment significantly reduced arsenic concentrations in the

adit discharge, it still did not achieve the reduction levels estab-

lished by the NPDES permit. The present suit followed in 2011.

Id. at *1-3.

AGC neither admitted nor denied that it was in violation of

its NPDES permit. Instead, AGC sent EPA a notice of termination

of the NPDES permit and relinquished its interest in the leased

property on which the adit and the water treatment facility are

located. Id. at *3. EPA rejected the attempt at unilateral termi-

nation of the permit, notifying AGC that EPA will not allow ter-

mination until a site closure and reclamation plan has been ap-

proved. Although AGC had submitted such a plan to the U.S.

Forest Service, it had not yet been approved. Id. at *12.

The court found that contaminated water continues to flow

from the adit to waters of the United States, that EPA has not

released AGC from the NPDES permit requirements, and that

AGC continues to operate the treatment plant while negotiating

with EPA and the Forest Service about plant closure. Given these

facts, the court granted ICL’s summary judgment motion, ruling

that AGC has violated its NPDES permit, these violations are

ongoing, and the matter was not mooted by AGC’s actions to

distance itself from the leased area and the NPDES permit. The

court also found ICL to have standing, based on ICL members’

declarations describing their uses of specific areas where water

quality impairment resulting from the discharge has halted or

altered their recreational uses. Id. at *8-16.

The court rejected AGC’s argument that AGC should not be

liable under the CWA because it has not increased flow from the

adit and its water treatment program has reduced the amount of

pollutants being discharged. The court found that “neither the

level of flow nor the amount of a pollutants[sic] that a defendant

is successful in eliminating is determinative. Instead, it is whether

a defendant’s discharge is in compliance with its permit.” Id. at

*10. The court will take up potential penalties for the violations

in a subsequent hearing.

NEW  STORM W ATER CONSTRUCTION GENERAL PERM IT AND

ANTIDEGRADATION RULES IN IDAHO

On April 3, 2012, the Idaho Department of Environmental

Quality (IDEQ) issued its certification of the EPA General Permit

for Stormwater Discharges from Construction Activities (CGP).

See IDEQ, “Final § 401 Water Quality Certification” (Apr. 3,

2012) (IDEQ Certification), http://www.deq.idaho.gov/water-

q u a l i t y / s u r f a ce -w a te r / s ta n d a rd s /4 0 1 -c e r t i f ic a t i o n /4 0 1 -
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certification-decisions.aspx. Such certifications, issued under sec-

tion 401 of the CWA, 33 U.S.C. § 1341, ensure that use of a dis-

charge permit will not violate a state’s water quality standards.

The IDEQ Certification addresses at some length how the CGP

will operate in light of the state’s new antidegradation imple-

mentation procedures contained in Idaho Code Ann. § 39-3603.

IDEQ, noting that the CGP contains more rigorous requirements,

concluded that there will be “no degradation associated with new

or expanded activities seeking coverage under the CGP as a result

of the new, more stringent, permit requirements.” IDEQ Certifi-

cation at 5.

In August 2011, EPA approved IDEQ’s additions to Idaho’s

water quality standards (WQS) addressing the CWA’s antidegra-

dation requirement. Idaho Admin. Code r. 58.01.02.051. As ex-

plained in the IDEQ Certification, the WQS specify three tiers of

protection to Idaho waters. Tier 1 applies to all waters in the State

and specifies that “existing uses will be maintained and protected.”

IDEQ Certification at 1. Tier 2 applies to those waters “con-

sidered high quality and ensures that no lowering of water quality

will be allowed unless deemed necessary to accommodate impor-

tant economic or social development.” Id. at 2. Tier 3 addresses

“outstanding resource waters” where no degradation would be

allowed. Id.

The IDEQ Certification explains that operators will need to

determine the status of the water body affected by its project

by using the “EPA-approved Integrated Report,” which is avail-

able through IDEQ’s website at http://www.deq.idaho.gov/water-

q ua li ty/surfa ce -w ate r/m o nito ring-a sse ssm e nt/ in te gra te d -

report.aspx. The report explains that the operator will be required

to comply with Idaho’s turbidity criteria, Idaho Admin. Code

r. 58.01.02.250.02.e, and, where the water body is on the CWA’s

section 303(d) list of impaired waters, the new CGP requires

increased frequency of site inspections, and compliance with the

deadline for complete stabilization and any additional state or

Tribal requirements. IDEQ Certification at 3-4.

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

—  R E P O R T E R  —

CAUSE OF ACTION FOR OVER 40  YEARS OF ROYALTIES NOT

TIM E-BARRED

In Louisiana, an operator of a forced pooling unit is generally

required to remit royalties within 180 days of the sale of produc-

tion. La. Rev. Stat. Ann. § 30:10(A)(3). A claim for unpaid roy-

alties against the operator of a unit well brought by the owners of

unleased mineral interests prescribes in 10 years. In Wells v.

Zadeck, No. 2011-C-1232, 2012 WL 1059071 (La. Mar. 30,

2012), the Louisiana Supreme Court held that the doctrine of

contra non valentem can suspend the 10-year prescriptive period.

This doctrine provides that prescription does not run against a

person in several instances, including when the cause of action is

not known or reasonably knowable by the plaintiff.

In 2008, after inheriting his mother’s estate and being con-

tacted by a landman, the plaintiff, James Wells, learned that his

mother had owned a 1/4 mineral servitude interest covering 120

acres in DeSoto Parish since 1949. Id. at *1. She had leased her

interest in 1954, but the lease was released in 1958. Nonetheless,

in 1961, other mineral servitude owners owning 1/2 of the servi-

tude covering the 120 acres leased the minerals to the defendant’s

predecessor. The property was then included in a unit. The unit

well produced from 1965 to 2007. Id. Wells’ mother never

received any royalties. Id. at *6.

The district court and the court of appeal both concluded that

Wells’ lawsuit was prescribed because his mother had a duty to

monitor her mineral interests. The Louisiana Supreme Court dis-

agreed, expressly rejecting the notion that mineral servitude owners

must continuously check property records to determine if new

unitized wells are producing from the servitude owner’s property.

Id. at *8. Instead, the Louisiana Supreme Court couched the in-

quiry as follows: “As plaintiff took no further action after signing

and then releasing the lease covering her 1/4 mineral interest, was

her inaction after 1958 reasonable in light of her education, intel-

ligence, and the nature of defendant’s conduct?” Id. at *6. The

Louisiana Supreme Court further observed that, when the defen-

dant acquired only a 1/2 interest in the minerals, it was well aware

that the other 1/2 interest was owned by someone or some entity.

Id. at *7. Based upon the particular facts at issue in this case, the

Louisiana Supreme Court reversed the lower courts and held that

Wells’ lawsuit was not prescribed. Id. at *9.

WORKING INTEREST OW NER HAS TORT CAUSE OF ACTION

AGAINST PIPELINE COM PANY

In Virgin Oil Co. v. Tennessee Gas Pipeline Co., No. 11-

01521, 2012 WL 652037 (W.D. La. Feb. 27, 2012), the district

court held that a nonoperating working interest owner, Virgin Oil

Company (Virgin), had a tort cause of action against Tennessee

Gas Pipeline Company (TGP) due to a lengthy shut-in for pipeline

repairs. The pipeline had been shut in for over six months as a

result of a subsea valve that had apparently been closed due to

Hurricanes Gustav and Ike. Prior to the discovery and repair of

the valve, the lease had expired. Id. at *1. Virgin, however, was

able to reacquire it, with its portion of the lease reacquisition cost

totaling $107,171.68. Virgin incurred an additional $91,870.86 in

expenses to bring the lease into regulatory compliance after the

reacquisition. Id. at *2.

TGP moved to dismiss Virgin’s lawsuit for failure to state a

claim, arguing that there was no privity of contract between the

pipeline company and the working interest owner, and that the

working interest owner was not a third-party beneficiary of the

contract between the pipeline company and the well’s operator.

Employing a “duty-risk” analysis to determine that Virgin had

stated a tort claim, the district court denied the motion. The dis-

trict court found that the harm was foreseeable, the damages were

direct, and the claim (which involved, at most, a limited group of

working interest owners) would not create liability in an indeter-

minate amount for an indeterminate time to an indeterminate

class. Id. at *4-5. The district court cited a similar ruling in Gulf

Production Co. v. Hoover Oilfield Supply, No. 08-5016, 2011

WL 4572688 (E.D. La. Sept. 30, 2011).

Editor’s Note: The reporter was counsel for Hoover Oilfield

Supply, Inc., in the Gulf Production Company dispute.
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M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

PREEM PTION ISSUE GOES TO M ISSISSIPPI SUPREM E COURT

Mississippi has joined those states litigating the issue of

whether oil and gas conservation laws and regulations preempt the

authority of local governments to adopt ordinances to regulate oil

and gas field operations. Most of the attempts to locally regulate

such operations involve fracing. In Mississippi the incentive to

regulate locally resulted from a tragic 2009 accident in which two

teenage males climbed atop an oil storage tank. They possibly lit

a cigarette. In any event, the tank exploded and the two young

men were killed.

In response to the accident the State Oil and Gas Board

amended Statewide Rule No. 6 (Identification of Well) to modify

and add requirements for warning signs and for a lockable five-

foot gate at the beginning of storage tank stairways and ladders.

The Forrest County Board of Supervisors also responded, adopting

an ordinance requiring that “(t)he holder of any license or permit

issued by the Mississippi Oil and Gas Board for any facility” shall

install and maintain a continuous perimeter fence surrounding the

facility, which fence shall be at least five feet high, topped with

barbed wire and with locking gates at all access points. The ordi-

nance provided for a fine of $1,000 per day for violations. Delphi

Oil, Inc. (Delphi), appealed the adoption of the ordinance to the

Forrest County Circuit Court, Delphi Oil, Inc. v. Forrest County

Board of Supervisors, Cause No. C110-0197. Afterwards 15 oil

and gas exploration companies and the State Oil and Gas Board

filed amicus briefs in support of Delphi’s appeal. Arguments against

the ordinance are: (i) the statute creating the State Oil and Gas

Board and regulating the exploration and production of oil and

gas preempted local legislation; (ii) State Oil and Gas field in-

spectors need 24-hour access without delay to all field facilities;

and (iii) while the existence of the proposed barbed-wire-topped

fence would deter unauthorized persons from coming in, it would

have the reverse effect of containing the operators’ workers inside

the fence, preventing them from escaping in the event of an emer-

gency. The Forrest County Circuit Court, on March 19, 2012,

entered an order affirming the ordinance after which, on March 22,

2012, Delphi gave notice of appeal to the Supreme Court of Mis-

sissippi.

N E W  M E X I C O  —  O I L  &  G A S

P A R K E R  B .  F O L S E

J A R E D  A .  H E M B R E E

—  G U E S T  R E P O R T E R S  —

NEW  M EXICO EIB  UNANIM OUSLY REPEALS GHG

REDUCTION AND CAP-AND-TRADE PROGRAM S

After contested state court litigation and multiple agency

hearings, in spring 2012 the New Mexico Environmental Im-

provement Board (EIB) repealed the state’s greenhouse gas (GHG)

reduction and cap-and-trade programs by unanimous vote.

Background and Procedural History

Former governor of New Mexico Bill Richardson, by series

of Executive Orders from years 2005 through 2009, directed New

Mexico state agencies to develop and implement policies and

regulations to address climate change concerns in the state. In

2008, New Energy Economy, Inc. (NEE), a privately funded or-

ganization supporting clean energy economies, petitioned the

EIB to promulgate a rule capping GHG emissions and requiring

sources emitting over 25,000 metric tons of carbon dioxide or

equivalents to reduce emissions by 3% per year. After industry

opponents unsuccessfully tried to block the EIB in state court

from hearing the petition, the EIB held lengthy public hearings on

the proposed GHG reduction rule, N.M. Code R. § 20.2.100 (Part

100), in 2010. See EIB 08-19(R). Additionally, on June 4, 2010,

the New Mexico Environment Department (NMED) filed its peti-

tion with the EIB to promulgate a GHG cap-and-trade program,

N.M. Code R. § 20.2.350 (Part 350), and related GHG reporting

and verification rules, N.M. Code R. §§ 20.2.300, .301 (Parts 300

and 301). See EIB 10-04(R), 10-09(R). The promulgation of the

rules was zealously challenged by several industry parties, includ-

ing the New Mexico Oil and Gas Association, the Independent

Petroleum Association of New Mexico, and the Public Service

Company of New Mexico, as well as the City of Farmington and

the Farmington Electric Utility System (Petitioners). After public

hearings, Governor Richardson’s EIB adopted Parts 300, 301, and

350 in November 2010. Shortly thereafter, on December 6, 2010,

the EIB adopted Rule 100.

In late December 2010, Petitioners filed their Notices of

Appeal in the New Mexico Court of Appeals, appealing the EIB’s

decision to promulgate the rules. Subsequently, in July 2011, Peti-

tioners, joined by Tri-State Generation and Transmission Associ-

ation, Inc. (Tri-State) (a member-owned wholesale electric power

supply cooperative), filed for the proposed repeal of Parts 350,

300, 301, and Part 100 before the new EIB appointed by current

Governor Susana Martinez. See EIB 11-15(R), 11-17(R), 11-16(R).

After court-ordered mediation of the parties at the appellate level,

the court of appeals entered a stay in the appellate proceedings

and remanded to the new EIB for new, full review of the rules.

The NMED then entered its appearance before the EIB to

initiate the administrative process to repeal the rules. On July 29,

2011, NEE, which supported and defended the promulgation of

the rules, entered its appearance on remand to oppose the repeal.

The EIB unanimously approved consolidation of the petitions for

repeal. See EIB Meeting (Sept. 2, 2011). In late 2011, the EIB

held new public hearings on the petition to repeal the rules. The

parties filed their closing arguments and supporting briefs on the

repeal of 300, 301, and 350 on January 6, 2012. On February 6,

2012, the EIB met to deliberate the repeal, and after careful con-

sideration, concluded that substantial evidence warranted repeal

of Parts 300, 301, and 350. Similarly, the EIB deliberated on

March 16, 2012, and voted unanimously to repeal Part 100. The

EIB issued its Order and Statement of Reasons for Repeal for Part

100 on May 7, 2012.
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Summary of the Programs

Collectively, these provisions created New M exico’s

GHG emissions reduction and cap-and-trade programs. Part 350’s

stated objective was to “establish requirements for participa-

tion in a [GHG] emissions cap-and-trade market.” N.M. Code R.

§ 20.2.350.6. The rule formed the basis for the state’s participa-

tion in the regional Western Climate Initiative (WCI) and covered

emissions from the six main GHGs. Parts 300 and 301 were

promulgated to assist in the implementation of Part 350 and es-

tablish procedures for reporting and verification. Part 100’s objec-

tive was to “establish [GHG] emission reduction requirements for

sources, as defined” and particularly focused on reduction of car-

bon dioxide emissions. N.M. Code R. § 20.2.100.6.

EIB’s Reasons for Repeal of the Cap-and-Trade Program

In adopting, amending, or repealing its regulations, the EIB

is required by statute to consider the health and welfare, public

interest, and technical practicability and economic reasonableness

of any program created pursuant to the Air Quality Control Act

(AQCA). See N.M. Stat. Ann. § 74-2-5(E). It is these statutory

criteria that drove the EIB to repeal the rules. AQCA provides that

the EIB must “adopt, promulgate, publish, amend and repeal reg-

ulations . . . to attain and maintain national ambient air quality

standards and prevent or abate air pollution. . . .” Id. § 74-2-5(B)(1).

The EIB is empowered to promulgate rules for “air quality man-

agement as provided in the Air Quality Control Act.” Id. § 74-1-

8(A)(4).

Based on substantial evidence, the EIB determined that the

net effect on emission reduction of Parts 300, 301, and 350 would

be infinitesimal, having no perceptible impact on climate change,

and thus would not “prevent or abate air pollution” as required of

a regulation promulgated under the AQCA. See N.M. Stat. Ann.

§ 74-2-5(A). Accordingly, because the rule would have no mea-

surable environmental benefit, “it will not have any discernible

benefit to human health and welfare, visibility or property in

the State of New Mexico.” EIB 11-15(R) Order and Statement

of Reasons, at 21, http://www.nmenv.state.nm.us/eib. Carefully

weighing the statutory criteria, the EIB found that the program’s

economic costs to the state, which ultimately would have been

passed on to New Mexico’s residential and commercial custom-

ers, would be too great. Substantial evidence existed to support

repeal when considering the technical impracticability and lack of

cost-effective options to comply with the new rules. The economic

harm, such as higher electricity rates, lost income, and lost rev-

enue to local government as a result of commercial suppliers

seeking opportunities in other states over New Mexico due to

the increased costs associated with compliance, led the EIB to

conclude that the program was simply too burdensome for New

Mexico. Id. at 29. The EIB also relied on several significant

changes that have occurred since promulgation.

The most noted change since its promulgation is that the

current NMED no longer supports the rule it originally petitioned

to adopt. The current NMED argues that the stated purpose for the

creation of the state’s cap-and-trade rules is no longer a viable

justification since all regional and nationwide trade programs have

failed. In 2010, the NMED argued that the rules were necessary

to participate in the regional WCI trading program. Previously,

membership in the WCI included seven states and four Canadian

provinces. After withdrawal of most of the participants, California

and New M exico were the only two states remaining in W CI,

with California’s program stalled in litigation. Id. at 36-37. New

Mexico has since withdrawn its membership in WCI, as have all

other U.S. states except California, and no longer belongs to a

regional trading program. Furthermore, the EIB agreed with Peti-

tioners that any solutions to climate change should be addressed

at the federal level—not on a piecemeal state-by-state basis—and

noted the Environmental Protection Agency’s (EPA) new regu-

lations regarding GHG emissions since promulgation. Id. at 41.

As a result, since repeal of the rules will not cause injury to the

health and welfare of the state, nor harm the public interest, and

since the rules were not technically practical nor economically

reasonable, the EIB voted unanimously in favor of repeal. Id. at

47-48.

EIB’s Reasons for Repeal of the GHG Reduction Program

The EIB separately repealed Part 100 for several different

reasons. First, the EIB determined that the rule already sunsetted

pursuant to its own provisions. Part 100 provides that the rule

“shall sunset if a regional or federal [GHG] reduction program is

in place or ten years after the effective date.” N.M. Code R.

§ 20.2.100.15. Just days after the prior EIB’s adoption of Part

100, on January 2, 2011, new EPA regulations addressing GHG

emissions from stationary sources under the Clean Air Act Pre-

vention of Significant Deterioration (PSD) and Title V Operating

Permit programs took effect. 42 U.S.C. §§ 7470–7492, 7661–

7661F. The EIB determined that the EPA final rule constituted a

continuous federal GHG reduction program, thereby triggering

Part 100’s sunset provision. The EIB noted that the prior EIB was

completely unaware of the new EPA rule when it first adopted the

rule. EIB 11-16(R) Transcript of Proceedings, http://www.nmenv.

state.nm.us/eib.

Second, the EIB stated that Part 100 was more stringent than

the federal rule. Id. at 52. Under the AQCA, the EIB may adopt

regulations and prescribe standards of performance for sources

and emission standards so long as they are “no more stringent than

but at least as stringent as required by federal standards of per-

formance.” N.M. Stat. Ann. § 74-2-5(C)(2)(a). The new federal

regulations pertain to new facilities with emissions of 75,000

metric tons annually, and effective July 1, 2011, applied to new

construction with emissions of 100,000 metric tons annually. New

Mexico’s Part 100 pertains to sources with emissions of only

25,000 metric tons per year, significantly more stringent than the

federal rules, exceeding the EIB’s statutory authority for regu-

lation.

Lastly, and similar to the EIB’s reasoning governing its deci-

sion to repeal Parts 300, 301, and 350, the EIB determined that

Part 100 failed to meet the statutory criteria or balancing test of

N.M. Stat. Ann. § 74-2-5(E) regarding health and welfare, public

interest, and economic reasonableness. EIB 11-16(R) Transcript

of Proceedings, at 79-150. Consequently, the EIB voted unani-

mously to repeal Part 100. Id. at 163.

NEE and WRA have already filed their Notices of Appeal

pertaining to the EIB’s repeal of Parts 300, 301, and 350 and are

expected to also appeal the EIB’s repeal of Part 100. The AQCA

provides “Any person adversely affected by an administrative

action taken by the environmental improvement board, the local

board, the secretary or the director may appeal to the court of

appeals.” N.M. Stat. Ann. § 74-2-9(A). While no one can say for
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sure what judicial review will bring, it is apparent that the parties

and the EIB have dedicated substantial resources in examining the

state’s need for the rules. At the end of the day, the EIB has

determined that the rules did more harm than good. Industry

members can only hope that the courts agree.

Editor’s Note: Parker B. Folse and Jared A. Hembree, As-

sociate and Partner, respectively, in the law firm of Hinkle, Hensley,

Shanor & Martin, L.L.P. in Roswell, New Mexico, served as

Guest Authors for this Report. Reporter Elizabeth A. Ryan, with

the law firm of Beatty & Wozniak, P.C., is a current member of

the EIB and, therefore, preferred not to speak directly to these

repeals.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

UNEQUAL BARGAINING POW ER PREVENTS ENFORCEM ENT OF

SERVICE COM PANY INDEM NITIES

In Arnold Oil Properties LLC v. Schlumberger Technology

Corp., 672 F.3d 1202 (10th Cir. 2012), Arnold Oil Properties,

LLC (Arnold) hired Schlumberger Technology Corp. (Schlum-

berger) to perform a specialized cement job on a deep-zone gas

well in Oklahoma. Because Arnold’s well had been drilled below

an 11,900-foot target zone, Schlumberger was to cement that

portion of the hole below 11,900 with a top of cement at 11,900.

However, due to a miscalculation by Schlumberger of the volume

required, the cement actually rose to 10,595 feet, with the con-

sequence that Arnold incurred almost $1 million of additional

expenses in sidetracking around the cement to reach the now

covered-up zone. Arnold sued Schlumberger for negligence, gross

negligence, and breach of contract. Schlumberger moved for sum-

mary judgment arguing that the indemnity provisions of its service

contract (which was signed after the cementing services were

rendered) precluded liability or, alternatively, limited its liability

to the cost of the work performed. The trial court, however, ruled

that the indemnity provisions operated only to indemnify Schlum-

berger against third-party claims, and did not operate as an excul-

patory release. The case went to trial and a jury returned a verdict

finding that both parties were equally negligent, Schlumberger

breached its contract with Arnold, Schlumberger was not grossly

negligent, and the parties were in an unequal bargaining position,

and awarded Arnold $350,000. Id. at 1204–06.

On appeal, the court first noted that an indemnity provision

and exculpatory provision, though often used interchangeably, are

different: An indemnity provision protects the parties from claims

made by parties outside the contract, but an exculpatory provision

releases a contract counterparty in advance from harm caused by

the counterparty to the releasing party. The court said that even

though it doubted that the “indemnity provision” of the Schlum-

berger contract extended to exculpatory rights, it did not need to

decide that issue. Instead, the court reasoned that to be enforce-

able, an exculpatory provision must evidence a clear and unam-

biguous intent to exonerate the would-be defendant, there must be

“no vast difference” in bargaining power between the parties, and

enforcement must not violate public policy. Id. at 1207. Upon

considering whether there may be some difference between a

“vast difference” in bargaining power (Oklahoma standard) and

the “unequal” bargaining power found by the jury, the court said

not only did Schlumberger not argue for a distinction, but Schlum-

berger’s requested jury instruction was interpreted by the court to

coincide with unequal bargaining power. Id. at 1207 n.2.

In considering support for the jury’s finding of unequal

bargaining power, the court noted that Arnold had not attempted

to have the exculpatory/indemnity provisions removed. However,

Arnold’s chief operating officer testified that other service com-

panies’ contracts have onerous contract terms and sales people at

other companies had told him service contracts were offered on a

“take it or leave it” basis. Although Schlumberger argued that

Arnold could have hired at least two other companies to perform

the same work, there was evidence that those companies, as well

as Schlumberger, used standardized contracts with similar “oner-

ous” terms. Further, Arnold’s chief operating officer’s experience

was that these terms were nonnegotiable. Finally, there was evi-

dence that a Schlumberger field employee who had performed

hundreds of cement jobs had never been asked to modify the

terms of the contract, he did not have the authority to do so, mod-

ification was prohibited without authorization by “an executive

officer,” and field personnel were prohibited from making modifi-

cations. The court, thus, found substantial evidence to support the

jury’s finding of unequal bargaining power and refused to enforce

the indemnity/exculpatory provisions of the contract. Id. at 1208.

RULES NECESSARY TO IM PLEM ENT PLUGGING AUTHORITY

In Hoover v. Boone Operating, Inc., 274 P.3d 815 (Okla.

Ct. App. 2011), the Oklahoma Corporation Commission (OCC)

entered an order finding that the surface owner and the surface

owner’s assignee, a salvager, were primarily responsible for the

plugging of wells located on the surface owner’s land. The surface

owner claimed that the wells had been abandoned and, therefore,

ownership of the well equipment reverted to him. The surface

owner then sold the well equipment to the salvager, who removed

it. The operator of the wells then filed an application with the

OCC requesting that the surface owner and his salvager be held

responsible for plugging the wells. The OCC entered an interim

order finding the surface owner and the salvager primarily re-

sponsible for plugging the wells and the operator secondarily

responsible. Id. at 816.

On appeal, the surface owner and the salvager argued that the

OCC did not possess the authority to hold them financially re-

sponsible for plugging because they were neither owners nor

operators. The court ruled that the OCC had statutory authority

to take action to prevent and prohibit waste and pollution and

regulate abandonment of wells. Under that authority, the OCC’s

applicable regulations applied to an owner and an operator of a

well and “any other person responsible.” Id. at 818. However,

since the OCC has not promulgated the necessary regulations

providing criteria for the determination of who is a “responsible

person,” the OCC lacked authority to hold the surface owner and

a salvager responsible for plugging. Accordingly, the OCC’s in-

terim order was reversed. Id. at 819.
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CORPORATION COM M ISSION HAS NO AUTHORITY TO DECIDE

WHAT IS REASONABLE

In Morgan v. Oklahoma Corp. Commission, No. 108,711,

2011 WL 7662516 (Okla. Civ. App. Nov. 9, 2011), the operator

of a fieldwide unit applied to the Oklahoma Corporation Com-

mission (OCC) for approval of its remediation plan for wells

within the unit and also a finding that its use of the surface estate

was “reasonable.” The owners of the surface estate had earlier

brought suit in state district court for nuisance and trespass,

claiming that many of the wells within the unit had been aban-

doned and fallen into disrepair and that the operator had used

more of the surface than was reasonably necessary for longer than

was reasonably necessary. The OCC entered a final order finding

that the operator’s use of the land was “reasonable,” which the

surface owners appealed. Id. at *1.

On appeal from the OCC’s order, the Court of Civil Appeals

reasoned that an oil and gas lease carries with it the right to use so

much of the surface as is reasonably necessary to perform the

obligations under the lease. The OCC has jurisdiction over the

conservation of oil and gas, and its jurisdiction is limited to the

protection and resolution of public rights. The OCC does not have

jurisdiction over private rights disputes. The court then concluded

that the surface owners’ claim that the operator used more of the

surface than reasonably necessary was a private rights dispute

exclusively within the state district court’s jurisdiction and beyond

the OCC’s limited jurisdiction. Id. at *2-6.

NEW  ENERGY LITIGATION REFORM  ACT

On May 8, 2012, Governor Mary Fallin signed House Bill

2654, 53rd Leg., Reg. Sess. (Okla. 2012) (HB 2654), creating the

Energy Litigation Reform Act (to be codified at Okla. Stat. tit. 52,

§ 902) (Act). Section 2 of the Act professes to support the sanctity

of private agreements relating to the oil and gas industry and

provides that, in the construction of private agreements as well as

statutes and governmental orders relating to “the exploration for,

operations for, producing of, or marketing oil or gas, or disbursing

proceeds of production of oil and gas,” persons will be bound by

a reasonably prudent operator standard in connection with the

operation of wells and in the performance of duties under such

agreements and governmental orders. HB 2654 § 2. It defined the

standard as the performance that an operator “acting reasonably

would have undertaken given the circumstances at the time, with-

out being required to subordinate its own business interests, but

with due regard to the interests of all affected parties, including

the operator.” Id. It states that there shall not be implied any fi-

duciary duty, quasi-fiduciary duty, or other similar relationship in

any such private agreements or governmental orders, but stipu-

lates that the parties may expressly provide otherwise. It further

provides that so long as the Production Revenue Standards Act

(PRSA), Okla. Stat. tit. 52, §§ 570.1-.15, provides for an interest

rate of not less than 12%, compounded annually, on unpaid pro-

duction proceeds, the PRSA provides the exclusive remedy to a

person entitled to proceeds of production for failure of the holder

to pay within the time period required for payment. It provides

that the remedies under the PRSA are adequate and that there is

no other penalty for damages recoverable in litigation for unpaid

or underpaid proceeds of production including no

punitive or exemplary damages or disgorgement dam-

ages, unless there shall be a determination by the finder

of fact upon clear and convincing evidence that the hold-

er who failed to pay such proceeds did so with the actual,

knowing and willful intent: (a) to deceive the person to

whom the proceeds were due, or (b) to deprive proceeds

from the person the holder knows, or is aware, is legally

entitled thereto.

HB 2654 § 3.

House Bill 2654 further amends the Oklahoma spacing and

pooling statute, Okla. Stat. tit. 52, § 87.1, to provide that a mineral

owner who elects to remain a royalty owner by virtue of a forced

pooling order is “subject to the judicially recognized implied

covenant to market found to exist by the courts of this state in oil

and gas leases” to the extent of his royalty interest. HB 2654 § 4.

This appears intended to reverse the decision in New Dominion,

L.L.C. v. Parks Family Co., L.L.C., 216 P.3d 292 (Okla. Civ. App.

2008), holding that the pooling of mineral rights does not create

a constructive lease and, therefore, there is no implied covenant

to market imposed on the operator. As a consequence, the oper-

ator was permitted to deduct post-production costs against the

force pooled mineral owner.

House Bill 2654 was enacted with an emergency clause, so

it became effective on May 8, 2012. HB 2654 § 5.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

GROUNDW ATER IN PLACE IS OWNED BY LANDOWNER AND MAY

BE SUBJECT OF INVERSE CONDEM NATION CLAIM

Finding no reason to treat subsurface water any differently

from oil and gas, the Texas Supreme Court in Edwards Aquifer

Authority v. Day, No. 08-0964, 2012 WL 592729 (Tex. Feb. 24,

2012), held that in Texas the landowner is regarded as having

absolute title to the groundwater beneath his land. As a conse-

quence, plaintiff Burrell Day could assert that denial of a govern-

mental permit to produce water from his land constituted a taking

of his property without compensation in violation of the Texas

Constitution.

The legislation creating the Edwards Aquifer Authority (Au-

thority), the agency charged with regulating groundwater usage in

the area of Day’s 381.4-acre tract, required it to rely almost ex-

clusively on historical beneficial use in issuing groundwater with-

drawal permits to landowners within its purview. Unable to prove

substantial past use of groundwater, Day was permitted to produce

only 14 acre-feet of water per year from his well, far less than the

700 acre-feet for which he had applied and not enough to irrigate

his land or to supply his existing lake. He sued the Authority for

taking his property without compensation in violation of article I,

section 17(a) of the Texas Constitution. After summary judgment

for the Authority on Day’s constitutional claims was reversed in

the court of appeals, the supreme court was called upon to decide

whether Day had a constitutionally protected interest in the ground-
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water beneath his property. It concluded that he did. 2012 WL

592729, at *1-3.

Whether groundwater can be owned in place, the court began,

was an issue it had never decided, although the rule of capture has

long been generally applied to enable a landowner to freely pro-

duce and take all the water underlying his land without regard

to the effect on others. Id. at *4. While the rule of capture does

not itself entail ownership of groundwater in place, it continued,

neither does it preclude such ownership. Id. at *8. The rule of

capture also applies to oil and gas, and the Texas Supreme Court

held nearly a century ago, in Texas Co. v. Daugherty, 176 S.W.

717 (Tex. 1915), that oil and gas are owned in place. “Ground-

water, like oil and gas, often exists in subterranean reservoirs in

which it is fugacious. Unless the law treats groundwater differ-

ently from oil and gas, Daugherty refutes the Authority’s argu-

ment that the rule of capture precludes ownership in place.” 2012

WL 592729, at *9.

The Authority argued that groundwater must be treated differ-

ently from oil and gas because the law recognizes correlative rights

in oil and gas but not in groundwater. Its premise that landowners

have no correlative rights in water was incorrect, according to the

court. In the instances of both oil and gas and water, it observed,

correlative rights are a creature of regulation rather than the com-

mon law, and one purpose of the statutory water regulations at

issue was to afford landowners their fair shares of the groundwater

beneath their property. The court acknowledged that there were

important differences between groundwater and hydrocarbons, but

it saw no basis in these differences to conclude that the common

law allows ownership of oil and gas in place but not groundwater.

Landowners have a constitutionally compensable interest in the

groundwater under their land, it held. Id. at *9-11.

Turning to whether the Authority’s action here amounted to

a regulatory taking, the court identified several factors derived

from Penn Central Transportation Co. v. New York City, 438

U.S. 104 (1978), including the economic impact of the regulation,

aiming to “identify regulatory actions that are functionally equiv-

alent to the classic taking in which government directly appro-

priates private property or ousts the owner.” 2012 WL 592729,

at *16. The court acknowledged the need for and legitimacy of

groundwater regulation but found fault with the particular ap-

proach of the legislation creating the Authority, which required it

to allocate water, other than for limited domestic and livestock

purposes, solely on the basis of use during a particular historical

period. “A landowner cannot be deprived of all beneficial use of

the groundwater below his property,” the court declared, “merely

because he did not use it during an historical period and supply is

limited.” Id. at *19. The court therefore reversed the summary

judgment for the Authority and remanded the case for a determi-

nation of whether the Authority’s regulation was too restrictive of

Day’s groundwater rights and without justification in the overall

regulatory scheme. Id. at *20.

It remains to be seen what practical effect the court’s deci-

sion has beyond the Authority itself. The opinion contrasts the

Authority’s requirements for allocation of groundwater with those

that generally apply under the Texas Water Code, and the court

clearly does not suggest that any restriction on groundwater use

must necessarily be a compensable taking.

LESSORS OTHER THAN PLAINTIFFS HELD NECESSARY

PARTIES TO LEASE TERM INATION SUIT

The court in Kodiak Resources, Inc. v. Smith, 361 S.W.3d

246 (Tex. App.—Beaumont 2012, no pet. h.), reversed the trial

court’s summary judgment declaring the oil and gas lease exe-

cuted by the plaintiff lessors terminated, holding that the defen-

dant lessees’ motion to join other lessors under the lease in the

suit should have been granted.

Tex. R. Civ. P. 39(a), similar to the federal rule, requires the

joinder of a person who is subject to service of process if

(1) in his absence complete relief cannot be accorded among

those already parties, or (2) he claims an interest relating to

the subject of the action and is so situated that the disposition

of the action in his absence may (i) as a practical matter im-

pair or impede his ability to protect that interest or (ii) leave

any of the persons already parties subject to a substantial risk

of incurring double, multiple, or otherwise inconsistent obli-

gations by reason of his claimed interest.

“Absent the presence of the non-party lessors,” the court observed,

“the trial court was deprived of their input regarding whether facts

existed to extend the lease’s term and concerning their interests in

the pooling agreements” that the trial court had declared null and

void. 361 S.W.3d at 249. Further, if the trial court’s decision were

not made binding on all of the lessors, the lessees would be sub-

jected to a substantial risk of double, multiple, or otherwise incon-

sistent obligations. As a practical matter, the court concluded, in

the non-party lessors’ absence, the lessees’ obligations to all par-

ties to the lease had been impaired by the trial court’s declaration

that the lease had ended as to some of the parties. “Because the

joinder of the non-party lessors was both feasible and needed for

a just adjudication, and because their joinder was requested, . . .

the trial court erred by failing to require the joinder of all of the

parties to the lease.” Id. at 252.

TEXAS COURT HELD W ITHOUT JURISDICTION OVER CLAIM S

BASED ON OFFER OF KENTUCKY OIL AND GAS INTERESTS

Danish Leasegroup, Inc. v. York Oil & Gas Management,

Inc., 362 S.W.3d 220 (Tex. App.—Dallas 2012, no pet. h.), arose

from the offer by OAG Resources, Inc. (OAG) and York Oil

& Gas Management, Inc. (York) to Danish Leasegroup, Inc., of

interests in oil and gas leases in Kentucky. (It appears to have

been unclear whether these were working interests or overriding

royalty interests. In either event they were agreed by the parties to

have been regarded as real property under Kentucky law.) Danish

Leasegroup accepted the offer and paid OAG $750,000. When

Danish Leasegroup inquired about title to the interests, it alleged,

OAG and York replied that they had not transferred title to Danish

Leasegroup and had no obligation to do so. Complaining that it

did not receive what OAG and York offered for sale and what it

agreed to purchase, Danish Leasegroup sued OAG and York and

their representatives for fraud, negligent misrepresentation, breach

of contract, unjust enrichment, and securities law violations. Id.

at 222-23.

The defendants filed pleas to the jurisdiction, arguing that a

Texas court has no jurisdiction to adjudicate title to real property

in another state and that to determine the merit of the plaintiff’s

claims, a Texas court would have to adjudicate title to a real prop-
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erty interest in Kentucky. Danish Leasegroup responded that its

case was not a naked question of title but was instead transitory

because the court was only required to analyze the defendants’

conduct in the handling of the transaction, not to adjudicate title

to the Kentucky oil and gas interests. The trial court granted the

plea to the jurisdiction, and the court of appeals affirmed. Id .

at 223.

Focusing on Danish Leasegroup’s petition, the court empha-

sized its allegations that the defendants had not sold and trans-

ferred title to the properties as promised and that Danish Leasegroup

had not received the interests it had purchased. Following Trutec

Oil & Gas, Inc. v. Western Atlas International, Inc., 194 S.W.3d

580 (Tex. App.—Houston [14th Dist.] 2006, no pet.), it found that

at its core, Danish Leasegroup’s complaint was that title to its

Kentucky oil and gas interests had not been transferred so that, in

order to determine whether the causes of action had merit, the trial

court would first be required to adjudicate title to the interests.

Accordingly, the court held, the trial court had correctly con-

cluded it had no jurisdiction to resolve the issues raised in the suit.

362 S.W.3d at 226.

COURT UPHOLDS JURY AW ARD FOR TORTIOUS

INTERFERENCE W ITH CONTRACT FOR PARTICIPATION IN

FOREIGN COALBED M ETHANE PROJECT

The court in Carlton Energy Group, LLC v. Phillips, No.

01-09-00997-CV, 2012 WL 555980 (Tex. App.—Houston [1st

Dist.] Feb. 14, 2012, pet. filed), considered a judgment for Carlton

Energy Group, LLC (Carlton) against Gene Phillips and corpo-

rations controlled by him (Phillips). The case arose from an agree-

ment between the government of Bulgaria and CBM Energy

Limited (CBM) permitting CBM to explore for coalbed methane

gas on a large parcel of land in that country.

CBM and Carlton entered into a letter agreement under which

Carlton would provide funding for the project in three tranches

totaling $8 million, for which Carlton would become entitled

to  a 48% interest in the project. The first required payment was

$900,000. Carlton paid that amount to CBM, but a portion was

furnished by an investor who purported to place restrictions on the

payment. CBM objected to the restrictions, but Carlton presented

evidence that it and CBM subsequently conducted themselves as

if Carlton had satisfied its initial payment obligation. Id. at *1-2.

Seeking funds to fulfill its remaining obligation to CBM,

Carlton proposed a letter agreement to Phillips, offering him the

right to acquire a 10% working interest in the project for $8.5

million. Phillips signed the letter agreement with an addendum he

attached, providing that Phillips would have a 30-day review

period and the right to withdraw from the agreement, and returned

it to Carlton. Carlton signed the agreement but apparently never

returned the fully executed letter to Phillips. Phillips nevertheless

met with Carlton representatives regarding the project but, some

three months later, notified Carlton by letter that he would not

participate in the transaction with Carlton. Id. at *2-3.

Instead, EurEnergy Resources Corporation (EurEnergy), a

company connected to Phillips, entered into its own agreement

with CBM under which it would fund at least $6.5 million for a

60% interest in the Bulgarian project. CBM would declare Carlton

in default in its funding obligation to CBM, and EurEnergy agreed

to indemnify CBM in any legal proceedings brought by Carlton.

After CBM notified Carlton it had breached its contract with

CBM, offering to refund the $900,000 it had already paid but only

if it would acknowledge that it had no further interest in the proj-

ect, and after EurEnergy and CBM had parted ways less than ami-

cably and Bulgaria had terminated the CBM concession, Carlton

sued Phillips and EurEnergy, alleging that Phillips had breached

his contract with Carlton and that he and EurEnergy had tor-

tiously interfered with Carlton’s contract with CBM. On trial the

jury found that Carlton and Phillips had a contract, breached by

Phillips, that Carlton had complied with its contract with CBM al-

though CBM had not, and that Phillips and EurEnergy had inten-

tionally interfered with the Carlton-CBM contract maliciously and

without a good faith belief that they had the right to interfere, all

resulting in $66.5 million in damages to Carlton. Id. at *3-4.

Phillips and EurEnergy argued on appeal that they could not

have tortiously interfered with the Carlton-CBM contract because

Carlton had forfeited any interest under it. Carlton had presented

evidence, the court found, from which the jury could have reason-

ably concluded that Carlton had funded the first tranche of its

funding obligation so that its contract with CBM remained valid.

CBM had retained the money for almost a year, had used the

Carlton funding to extend the concession, and had not notified

Carlton of its alleged default until after it had executed its agree-

ment with EurEnergy. The Carlton-CBM agreement included a

clause providing that it could not be orally amended and a non-

waiver clause, but the evidence, the court held, supported the jury’s

implied finding that CBM had waived those. The court went on to

conclude that Carlton presented ample evidence to support the

jury’s finding on Carlton’s tortious interference claim and of the

fair market value of the 38% interest in the project that Carlton

had lost. Id. at *6-8.

The court also held that the evidence was sufficient to support

the jury’s finding that Phillips breached his funding obligation to

Carlton, relevant because of Phillips’s and EurEnergy’s conten-

tion that Carlton had not presented evidence of its ability to fulfill

its obligations to CBM and obtain a 38% interest in the project.

Id. at *12. Phillips admitted he had signed the agreement, and

there was no requirement for Carlton to return it in order for it to

have been valid and enforceable in view of Carlton’s and Phillips’s

having engaged in conduct in furtherance of the agreement. Phillips

did not send his letter to Carlton withdrawing from the project in

compliance with his addendum to the agreement, the jury had

found, but instead had used information provided by Carlton to

pursue a business deal directly with CBM. Id. at *19.

COURT OF APPEALS CONFIRM S DECISION TO ALLOW  FRAUD

SUIT BY COM PANY M EM BER WHO SOLD TOO EARLY

The court of appeals granted rehearing in a case reported in

Vol. XXVIII, No. 3 (2011) of this Newsletter and issued a new

opinion, Allen v. Devon Energy Holdings, L.L.C., No. 01-09-

00643-CV, 2012 WL 880623 (Tex. App.—Houston [1st Dist.]

Mar. 9, 2012, no pet. h.). The result is essentially unchanged, but

the court significantly expanded its analysis.

Robert Allen and Trevor Rees-Jones became acquainted as

partners in the same law firm in the early 1980s. In 1994 Allen

became an 8% equity owner in Rees-Jones’s new company, which

became Chief, for an investment of $700 and the use of a $34,300

certificate of deposit as collateral for a line of credit. Chief was
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very successful under Rees-Jones’s management, largely as an

early developer of gas production in the Barnett Shale of North

Texas. In November 2003 Rees-Jones contacted Allen to offer on

Chief’s behalf to redeem Allen’s 7.2% interest in the company

(reduced from the original 8% as the result of an earlier redemp-

tion of 10% of his interest). He provided a letter by an investment

consultant estimating Chief’s net asset value at $138.3 million and

its minority members’ interests at $1.13 million per 1%, after

applying discounts, as well as a petroleum engineering firm’s

appraisal of the company’s existing gas reserves and future dril-

ling prospects. In an accompanying letter Rees-Jones pointed out

factors that might negatively impact Chief’s future value, in par-

ticular that its activities were necessarily shifting to “expansion”

or “non-core” areas of the Barnett Shale, where Chief’s first well

was an apparent dry hole and other companies’ drilling efforts had

not yet proven economic. Further technological advancement, par-

ticularly in horizontal drilling, would be needed. Id. at *1-2.

Allen accepted Chief’s redemption offer in June, 2004, sell-

ing his interest in the company for approximately $8.2 million

and signing a formal redemption agreement with Chief. Less than

two years later, in May 2006, Devon Energy Production Com-

pany, L.P. purchased Chief for $2.6 billion, almost 20 times the

November 2003 estimate. Disappointed at missing out on more

than $100 million he could have made had he not sold, Allen sued

Rees-Jones and Chief (which had become Devon Energy Holdings,

L.L.C.) for fraud and breach of fiduciary duty, alleging he would

not have sold if he had known material facts that became known

to Rees-Jones before the redemption. In particular, Allen main-

tained, Rees-Jones and Chief had information before June 2004

that horizontal drilling outside the Barnett Shale “core” area was

increasingly successful, making Chief’s undrilled acreage much

more valuable, and that Chief had in fact actively pursued leasing

in the expansion area. The trial court granted summary judgment

to Rees-Jones and Devon, and Allen appealed. The court of ap-

peals reversed the trial court. Id. at *2-3.

The threshold issue for the court of appeals was whether, as

Rees-Jones and Devon maintained, provisions of the redemption

agreement between Allen and Chief contractually barred Allen’s

claims. In particular, the agreement included a provision in which

Allen acknowledged that he based his decision to sell on his in-

dependent due diligence, expertise, and the advice of his own con-

sultants, one providing that Allen’s redemption price was based

on the November 2003 reports regardless of any subsequent change

in value, and mutual releases from any claims resulting from a

determination that the value of Chief was more or less than the

agreed redemption price. Chief’s fraudulent inducement, Allen

argued, invalidated the release provisions of the agreement, and

the court of appeals agreed that the contract did not preclude

Allen’s suit. A fraudulent inducement claim may be precluded by

a waiver or disclaimer of reliance, the court observed, but only if

the parties’ intent to release such claims is clear and unequivocal.

The redemption agreement at issue here did not make that intent

clear with respect to all matters. It stated that Allen based his

decision to sell on his own investigation, judgment and advisors’

advice, but it did not disclaim his reliance on other facts. The ab-

sence of words acknowledging that Allen had relied “only,”

“exclusively,” or “solely” on his own investigation exclusively

and of a promise not to rely on any statement or representation of

Chief, the court held, were fatal to Chief’s global disclaimer of

reliance argument. Id. at *10-12.

Although the disclaimer of reliance in the redemption agree-

ment did not on its face bar Allen’s fraudulent inducement claims

altogether, the court concluded that it was sufficiently clear and

unequivocal to bar Allen’s reliance on representations of the value

of Chief’s assets and the redemption price. The court was there-

fore required in evaluating the validity of the disclaimer with re-

spect to those matters to consider four extrinsic factors identified

in Forest Oil Corp. v. McAllen, 268 S.W.3d 51, 60 (Tex. 2008):

whether (1) the terms of the contract were negotiated or boiler-

plate, (2) the complaining party was represented by counsel,

(3) the parties dealt with each other at arm’s length, and (4) the

parties were knowledgeable in business matters. Chief had es-

tablished by its summary judgment evidence only the second and

fourth factors, the court concluded. Although it is unnecessary to

satisfy each factor when the parties’ intent to preclude a fraud

claim is clear and unequivocal, the court held, the “totality of the

circumstances does not support enforcing the disclaimer when the

only factors that are present are clarity, sophistication, and repre-

sentation by counsel because all three focus on the public policy

concern that the party may be unable to understand the terms of

the disclaimer but not the concern that the party may be unable to

alter [those terms].” 2012 WL 880623, at *16. Something more

is required—either negotiated terms or an arm’s length transac-

tion. Here the disclaimer was not enforceable because the totality

of the circumstances surrounding the redemption agreement did

not satisfy the Forest test. The court went on to hold that although

Allen could not, in light of the disclaimer, have justifiably relied

on Rees-Jones’s statements to the extent that they related to the

value of the Chief assets or the redemption price, Chief had not

conclusively proven that Allen could not justifiably rely on other

statements, such as those concerning the state of drilling technol-

ogy and Chief’s intentions with respect to its ongoing manage-

ment. Id. at *17-18.

The court further agreed with Allen that Rees-Jones had

failed to show he did not owe a fiduciary duty of loyalty to Chief

and to its individual members. There is a formal fiduciary duty, it

concluded, when (1) the alleged fiduciary has a legal right of con-

trol and exercises that control by virtue of his status as the ma-

jority owner and sole manager of a closely held limited liability

company and (2) either purchases a minority owner’s interest or

causes the company to do so through a redemption when the result

is an increased ownership interest for the majority owner. Id .

at *23.

DEED OF TRUST HELD AM BIGUOUS, SUM M ARY JUDGM ENT

THAT FORECLOSURE CUT OFF M INERAL RESERVATION

IM PROPER

The court in Wolfe v. Devon Energy Production Co., No. 10-

09-00223-CV, 2012 WL 851678 (Tex. App.—Waco Mar. 14,

2012, no pet. h.), considered whether a trustee’s foreclosure sale

under a deed of trust conveyed the entire estate in the tract of land

at issue or left a prior reservation of a one-half mineral interest

intact.

F.W . and Eva Mae Smith, apparently owning all interest in

the land, both surface and minerals, conveyed it to Martin Hedrick

and John Little by deed dated March 1, 1978. Part of the consid-
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eration was a promissory note to the grantors in the amount of

$209,250, which was secured by a vendor’s lien retained in the

deed and a deed of trust to Charles H. Newman, III, trustee. In

1982, Hedrick and Little executed a deed conveying the land to

Leonard R. Morfeld, trustee (allegedly for the benefit of Frank

Wolfe, Jr.), reserving to themselves an undivided one-half interest

in the minerals, whereupon Morfeld assumed the Smith indebt-

edness secured by the vendor’s lien and deed of trust. In 1984,

Morfeld conveyed the land to ABC Utilities Services, Inc. (ABC),

a corporation with which Wolfe was affiliated, reserving an

undivided one-half interest in the minerals, and ABC assumed the

Smith note. Id. at *1. It is unclear from the court’s description of

the latter deed whether it should be regarded as having reserved

a one-half mineral interest in addition to the one-half previously

reserved to Hedrick and Little, but the court treated it as having

purported to do so.

On June 19, 1986, ABC Utilities obtained a $500,000 loan

from Texas American Bank (TAB), secured by a deed of trust to

W. Barry Smith and Paul Goolsby, trustees. At the same time the

Smiths, the original grantors, transferred their note and all liens

securing it to TAB. The TAB deed of trust stated as follows:

The note secured hereby is in renewal and extension but

not in extinguishment of that certain indebtedness de-

scribed as follows: Vendor’s Lien retained in Warranty

Deed dated 3/1/1978 executed by F.W. Smith and wife

Eva Mae Smith to Martin Hedrick and John Little se-

curing the payment of one certain Promissory note of

even date therewith in the original principal sum of

$209,250.00 executed by Martin Hedrick and John Little

payable to the order of F.W. Smith and wife Eva Mae

Smith, secured by the Deed of Trust of even date there-

with to Charles h. [sic] Newman, III, Trustee as recorded

in Volume 343, Page 131, Deed of Trust Records,

Johnson County, Texas.

Id. at *20. ABC obtained another loan in 1988, this one from

Summit National Bank (Summit) for $1,549,770.13, secured by

a deed of trust to James L. Murray, trustee, recited to have been

given in renewal and extension of the unpaid balance of the TAB

indebtedness, secured by the TAB deed of trust, and TAB trans-

ferred its note and deed of trust lien to Summit. ABC defaulted in

the payment of its note to Summit, resulting in a foreclosure sale

of the land by Summit’s trustee to Summit. Summit then conveyed

the land to James A. and Barbara J. Burns, who conveyed it to

Barbara Jean Gieser. Gieser and her son, to whom she had con-

veyed a portion of the tract, executed oil and gas leases to Mitchell

Energy Company, which became Devon Energy Production Com-

pany (Devon). Wolfe, claiming the mineral interest reserved to

Leonard Morfeld, trustee, executed an oil and gas lease to Llano

Royalty, Ltd. (Llano), and Llano and Wolfe sued Devon and the

Giesers for title to the one-half mineral interest reserved to Morfeld.

Devon and the Giesers were granted summary judgment, and

Wolfe and Llano appealed. Id. at *2-4.

The controlling issue, as the court framed it, was whether, as

a matter of law, the language of the TAB deed of trust carried

forward the original indebtedness and its securing liens such that,

by incorporating the TAB deed of trust into the subsequent Sum-

mit deed of trust, it vested in the trustee under the Summit deed of

trust the power to sell the property and effectively foreclose the

prior mineral reservation by Morfeld. Wolfe and Llano argued

that the TAB deed of trust did not incorporate the Smith deed of

trust, while Devon and the Giesers argued that it did. Id. at *20.

Llano and Wolfe contended that the TAB deed of trust re-

newed and extended only the Smith note, not the deed of trust,

pointing out that it specifically stated that the TAB note was in

renewal and extension of “that certain indebtedness” and that a

deed of trust lien is not indebtedness. Id. at *22. The very next

words, however, the court observed, used to describe “that certain

indebtedness” were “Vendor’s Lien,” casting doubt on the mean-

ing of the term “indebtedness.” Moreover, although the TAB deed

of trust did not state that it renewed and extended the Smith deed

of trust, it did mention it specifically in the provision renewing

and extending “that certain indebtedness.” Because its meaning

was uncertain and reasonably susceptible to more than one inter-

pretation, the court concluded, the TAB deed of trust was ambig-

uous so that summary judgment for either party was improper. Id.

at *22-23.

FORGED AGREEM ENT HELD VALIDATED BY INCORPORATION

INTO LEASE ASSIGNM ENTS

On rehearing after first having decided the opposite, the court

in Raven Resources, LLC v. Legacy Reserves Operating, LP, No.

11-09-00348-CV, 2012 WL 892214 (Tex. App.—Eastland Mar.

15, 2012, pet. filed), affirmed the trial court’s summary judgment

for Legacy Reserves Operating, LP (Legacy), the purchaser of oil

and gas properties from Raven Resources, LLC (Raven).

During negotiations for the sale, Raven had submitted a

draft purchase and sale agreement to Legacy, dated June 22, 2007

and signed by David Stewart, Raven’s managing member, calling

for a purchase price of $26,626,000. Legacy made revisions to

the draft and resubmitted it to Raven with a new date of July 11,

2007 and with the changes, including a reduced purchase price of

$20,300,000. An employee of Raven forged Stewart’s signature

to the July 11 draft and returned it to Legacy. The parties closed

the transaction with the execution of 35 assignments, which ex-

pressly incorporated the terms of the July 11 agreement. Three

weeks after the closing Raven discovered that the price paid at

closing had been $6,326,000 less than it expected pursuant to the

June 22 draft agreement. It filed suit for a declaration that the

July 11 agreement was void and for rescission of the assignments

based on mutual mistake as to the sale price. Id. at *1-2.

Raven was correct that the July 11 agreement was void be-

cause it was forged and that a reference to a void agreement

references nothing, the court said. The parties here, however, had

done more than reference the July 11 agreement—they had spe-

cifically incorporated its terms into the assignments. They had

thereby made the July 11 agreement’s terms part of the content of

the assignments regardless of whether the agreement itself was

void. The assignments were valid in and of themselves, and the

incorporation of the July 11 agreement did not void the assign-

ments. Id. at *3-4.

Raven was not entitled to rescind the assignments because of

a mutual mistake as to the price, the court further held. The bur-

den was on Raven to show that it and Legacy were acting under

the same misunderstanding of the same material fact. Raven was

presumed to know the terms of the July 11 agreement since they

had been incorporated into the valid assignments it had signed,
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and no mistake objectively appeared from its contents. “More-

over, Raven presented no summary judgment evidence that would

raise a fact issue that Legacy was operating under any mistake as

to the content of the assignments, much less one that was shared

mutually with Raven.” Id. at *5.

DEED HELD TO HAVE CONVEYED ONE-HALF OF GRANTOR’S

M INERAL INTEREST, NOT ALL OF IT

The court in Hunsaker v. Brown Distributing Co., No. 04-11-

00699-CV, 2012 WL 953211 (Tex. App.—San Antonio Mar. 21,

2011, no pet. h.), construed a deed from Maurice C. Hunsaker to

J. Dan Brown. The deed stated that Hunsaker conveyed “the

following described property,” then describing 1,120.84 acres of

land, followed by the words, “There is also included in this con-

veyance one-half (1/2) of all oil, gas and other minerals . . . in,

on and under said property now owned by Grantor.” Id. at *1. It

concluded by stating that it was made and accepted subject to all

reservations and royalty and mineral conveyances then outstand-

ing and of record, if any, expressly setting forth prior deeds in

which the grantors collectively reserved 3/4 of the oil, gas and

other minerals. The question was whether Hunsaker had conveyed

all of his 1/4 mineral interest in the land or only 1/2 of the 1/4

interest. Id. at *1-2.

Harmonizing all parts of the deed and giving effect to all pro-

visions, the court of appeals held that Hunsaker conveyed Brown

only 1/2 of the 1/4 mineral interest he owned at the time of the

deed. It rejected Brown’s argument that the granting clause con-

veyed Hunsaker’s entire interest in the property because Hunsaker

did not specifically reserve any mineral interest. Such an interpre-

tation would render the wording that the deed included 1/2 of the

minerals owned by the grantor meaningless and conflict with the

deed’s listing of prior reservations of 3/4 of the minerals. Id. at *4.

The court emphasized the need to harmonize all parts of the

deed and is undoubtedly correct that the deed’s provision that it

included 1/2 of the minerals owned by the grantor was inconsis-

tent with the grantee’s interpretation that it conveyed all of the

grantor’s interest. Id. at *5. The court could have provided a

clearer explanation of why an express reservation to the grantor

was unnecessary. Presumably the inclusion of a statement of the

mineral interest being conveyed that was necessarily less than the

deed otherwise would have conveyed is to be construed as an

implied reservation.

COURT OF APPEALS UPHOLDS DEFENDANT’S SUM M ARY

JUDGM ENT ON COM M ON LAW  CLAIM S BASED ON

OVERESTIM ATE OF RESERVES BUT REVERSES ON STATUTORY

SECURITIES LAW  CLAIM S

The court in Highland Capital Management, L.P. v. Ryder

Scott Co., No. 01-10-00362-CV, 2012 WL 1136607 (Tex. App.—

Houston [1st Dist.] Apr. 5, 2012, no pet. h.), considered claims by

Highland Capital Management, L.P. (Highland) and other holders

of unsecured debt of Seven Seas Petroleum, Inc. (Seven Seas)

against Ryder Scott Co., a petroleum engineering firm that had

estimated oil and gas reserves for Seven Seas.

A major asset of Seven Seas, a publicly traded oil and gas

exploration company, was its working interest in the Guaduas Oil

Field in Colombia. It engaged Ryder Scott to provide estimates of

its proved reserves (those reasonably certain to be recoverable in

the future, according to federal securities regulations) in the field.

Between 1997 and 2002 Ryder Scott provided estimates ranging

from 32.16 million barrels of proved oil reserves to 47.99 million

barrels, which were reported in Seven Seas’s prospectuses and

governmental filings. Highland and the other investors purchased

unsecured notes issued by Seven Seas between 1999 and April

2002. On August 24, 2002, based on a new Ryder Scott reserve

report, Seven Seas revised its estimate of net proved reserves in

the Guaduas Field downward from 47.6 million barrels to only

16.3 million barrels. Unable to pay the interest on its debt, Seven

Seas underwent bankruptcy. Its Guaduas Field was ultimately sold

for $20 million, and the unsecured creditors lost almost all of their

investment. They sued Ryder Scott for negligent misrepresen-

tation and fraud, as well as for violation of the Texas Securities

Act by abetting Seven Seas’s fraudulent sale of the unsecured debt,

asserting that Ryder Scott had failed to apply generally accepted

engineering practices in its reserve estimates. The trial court

granted summary judgment to Ryder Scott on all the claims, and

the investors appealed. Id. at *1-2.

The court of appeals affirmed the summary judgment for

Ryder Scott on the common law negligent misrepresentation and

fraud claims. It agreed with the trial court that the investors were

required to establish the fair market value of their unsecured notes

at the time of their purchase but had failed to present any expert

testimony as necessary to do so. The only summary judgment evi-

dence the plaintiffs presented concerned the amount of interest

they actually received on the notes. This was not evidence of the

notes’ fair market value, the court explained; no reasonable in-

ference of the notes’ actual value could be drawn from testimony

of the interest received nor from the fact that they were ultimately

rendered worthless. The potential effect of events that occurred

between the investors’ purchases and Seven Seas’s valuation ad-

justment, including exploration activities that made more informa-

tion available, highlighted the fact that the plaintiffs’ statements

of the securities’ subsequent worthlessness was not evidence from

which a fact finder could calculate their value at the times of pur-

chase. Id. at *7-8.

The court reversed Ryder Scott’s summary judgment on

the investors’ claims under the Texas Securities Act (TSA), Tex.

Civ. Code Ann. tit. 19, however. Those were based on TSA art.

581-33(F)(2), that a party may be liable to a purchaser of a secu-

rity by aiding an issuer or seller with the intent to deceive or

defraud or with reckless disregard for the truth or law. Ryder Scott

first argued that it could not be held liable for aiding and abetting

a seller of the Seven Seas debt, because the identity of the sellers,

evidently not Seven Seas itself, could not be determined. The

identity of the brokers through whom the securities were sold was

known, however, and the court held that the statutory term “seller”

was broad enough to include anyone soliciting the purchase, for

example a broker. 2012 WL 1136607, at *17-19. The court also

rejected Ryder Scott’s argument that the plaintiffs could not show

that it materially aided Seven Seas in any securities violation be-

cause of the disclaimers in Seven Seas’s prospectuses that reserve

estimates are inherently imprecise and subject to revision. Al-

though the cautionary language was clear and prominent, the court

pointed out, the proved reserve estimate of Seven Seas’s most sig-

nificant asset would be a preeminent consideration to an investor.

The Seven Seas prospectuses also stated that the methodology

used by Ryder Scott was in accordance with industry standards.
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“The juxtaposition of this statement within the prospectus’s cau-

tionary language,” the court held, “raise[d] a fact issue of whether

the cautionary language itself is accurate and whether it should

be permitted to exhaust the misleading statement’s capacity to

influence the reasonable investor.” Id. at *21. The court finally

concluded that an expert engineer’s affidavit testimony presented

by the plaintiffs raised a fact issue with respect to whether Ryder

Scott acted with reckless disregard for the truth and not in compli-

ance with federal regulations governing reserve estimates, holding

that the trial court had erroneously excluded the text of the regu-

lation as hearsay. Id. at *22-24.

Chesapeake Energy Corporation (Chesapeake), which had

purchased secured debt from Seven Seas that would not have been

permitted after the adjustment of reserves, was also a defendant

and a party to the appeal, having obtained summary judgment on

the plaintiffs’ claims that Chesapeake had also aided Seven Seas

in its misrepresentations. The plaintiffs had presented no evidence

that Chesapeake was actually aware that the reserve reports were

inaccurate. That a competent engineer should have known, as the

plaintiffs alleged, was insufficient, and the fact that a Chesapeake

board member also served on the Seven Seas board likewise did

not raise a genuine fact issue regarding Chesapeake’s knowledge

that the reserve estimates were inflated. Id. at *11-16.

COURTS OF APPEALS AT ODDS OVER WHICH STATUTE

PREVAILS AS BETW EEN M ANDATORY VENUE FOR ACTIONS

AGAINST TRUSTEES AND M ANDATORY VENUE FOR TITLE

SUITS

J.P. Morgan Chase Bank, N.A., as trustee of the Red Crest

Trust, executed an oil and gas lease on land in Karnes County,

Texas, to Orca Assets, G.P., L.L.C. (Orca). Petrohawk Properties,

LP (Petrohawk), contending it held valid leases acquired from

another on the same minerals, filed suit against the bank, as trust-

ee, and against Orca for declaratory relief, trespass to try title, and

quiet title. The trial court denied the trustee bank’s motion to

transfer venue to Tarrant County, where it administered the trust.

The court of appeals, in In re J.P. Morgan Chase Bank, N.A., No.

04-12-00007-CV, 2012 WL 1194410 (Tex. App.—San Antonio

Apr. 11, 2012, orig. proceeding, pet. filed), conditionally granted

mandamus directing the requested transfer of venue.

Section 15.011 of the Texas Civil Practice and Remedies Code

makes venue of suits that concern an interest in land mandatory

in the county in which the land is located. Section 115.002 of

the Texas Property Code provides that venue of any action un-

der Property Code section 115.001, concerning trusts, must “be

brought in the county in which the situs of the administration of

the trust is maintained or has been maintained at any time during

the four-year period preceding the date the action is filed” or in

the county in which a corporate trustee maintains its principal

office in the state. Property Code section 115.001 grants district

courts original and exclusive jurisdiction over, among other listed

items, a proceeding “by or against a trustee” or concerning a trust.

Because section 15.016 of the Civil Practice and Remedies Code

provides that an action governed by any other statute prescribing

mandatory venue (i.e., a statute outside chapter 15 of the Civil

Practice and Remedies Code, where the venue statute for real

property actions is found) shall be brought in the county required

by that statute, the venue statute for suits by or against trustees

prevailed, the court held. There was no dispute that the trust’s situs

of administration was Tarrant County, and venue was mandatory

there. 2012 WL 1194410, at *1-4.

Directly contrary, as the San Antonio court acknowledged, is

In re J.P. Morgan Chase Bank, N.A., 361 S.W.3d 703 (Tex.

App.—Corpus Christi 2011, orig. proceeding, pet. filed), which

involved the same trust and the same lessee, Orca, concerning

land in DeWitt County. Citing cases holding that the Property Code

venue statute concerning trusts did not apply to actions other than

those relating to the trust itself or its operation, the Corpus Christi

court held that venue of the title dispute there was mandatory in

the county where the land was located. The San Antonio court

pointed out that the cases cited by the Corpus Christi court were

decided before the legislature in 2007 amended Property Code

Section 115.001 to include claims “by or against a trustee.” 2012

WL 1194410, at *4. The Corpus Christi court found nothing in

the amendment indicating the intention to overrule cases holding

that the venue statute for trusts does not encompass non-adminis-

trative matters against a trustee, whereas the San Antonio court

found the additional wording, given its plain meaning, controlling.

Both cases are at this writing before the Texas Supreme Court.

COURT OF APPEALS REVERSES SUM M ARY JUDGM ENT

AGAINST GRANTOR SEEKING DEED REFORM ATION TO

RESERVE M INERALS

On her death in 2002, Willie Bue Byley devised 184 acres of

land in San Augustine County to her daughter Evelyn Thornton.

Another daughter, Mary Kay Hardy, was appointed independent

executrix of Byley’s estate. Hardy, as independent executrix, exe-

cuted a contract agreeing to sell the land to Wesley Bennefield,

with “all minerals to be reserved by seller.” A local title insurance

agent prepared a title insurance commitment and deeds to close

the sale. He prepared two deeds, one from Hardy, as independent

executrix of Byley’s estate, to Thornton, reserving all oil, gas, and

other minerals, and another from Thornton to Bennefield, con-

taining no mineral reservation. Four and one-half years after the

closing, Bennefield sued Hardy for a declaration that he owned

the minerals in the 184-acre tract, and Thornton intervened, seek-

ing reformation of the deed on the basis of a mutual mistake of the

parties. The trial court granted summary judgment to Bennefield,

reversed in Hardy v. Bennefield, No. 12-11-00223-CV, 2012 WL

1355716 (Tex. App.—Tyler Apr. 18, 2012, no pet. h.).

“A party is entitled to reformation of a deed when it proves

that it reached an agreement with the other party but the deed does

not reflect the true agreement due to a mutual mistake,” the court

began. Id. at *5. All parties must be acting under the same under-

standing of the same material fact. A mutual mistake is generally

established from all of the facts and circumstances, and parol

evidence is admissible to show that the writing sought to be re-

formed, because of a mutual mistake, incorrectly reflects a true

agreement. Here the contract’s express wording was that all min-

erals would be reserved, and both Hardy and the title insurance

agent testified in depositions that they had told Bennefield he

would not acquire any mineral interest. Moreover, although the

parties all agreed on appeal that title to the land was vested in

Thornton upon her mother’s death, they all evidently had the mis-

conception at the time of the transaction that legal title was vested

in Hardy, as independent executrix, and the title insurance agent
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had therefore believed that the reservation of the minerals in the

deed to Thornton meant that her deed to Bennefield could not

have conveyed them. Because the summary judgment evidence

created fact issues in support of Thornton’s mutual mistake de-

fense, summary judgment was improper. Id. at *5-7.

It is unclear why, after more than four years after the transac-

tion occurred, the statute of limitations applicable to reformation

of deeds was not an issue before the court.

AM I CONSTRUED TO HAVE EXPIRED

The court in Ballard v. Devon Energy Production Co., No.

10-20497, 2012 WL 1354082 (5th Cir. Apr. 19, 2012), construed

a May 1971 operating agreement’s area of mutual interest (AMI)

provision. The provision was added as section F of article 31 to

a model American Association of Professional Landmen (AAPL)

form attached to a farmout agreement that applied to almost a

quarter million acres in 10 Montana townships. The AMI provi-

sions contained five paragraphs, the first three of which required

each party to offer the others the opportunity to participate in fu-

ture acquisitions in the specified area. The fourth paragraph speci-

fied that a party would lose its future AMI rights as to a particular

township if it surrendered or failed to maintain its leases in that

township. The fifth and last paragraph provided as follows:

The above subparagraph of 31F shall be effective from

the date of the Farmout Agreement to which this Oper-

ating Agreement is attached and shall terminate and be

of no further force and effect after three years from the

date of this operating agreement.

2012 WL 1354082, at *2.

In 2005, A.L. Ballard sued Devon Energy Production Co.

(Devon) for failure to offer him the opportunity to participate in

oil and gas lease acquisitions in the AMI. Ballard contended that

the last paragraph of the AMI provision applied only to the imme-

diately preceding paragraph under which a party might give up its

right to be offered interests in a township by failing to maintain

existing leases in it. Devon countered that all of the AMI provi-

sions, the entirety of section 31.F, terminated by virtue of the last

paragraph at the end of three years from the date of the agreement.

Applying Montana law, the court upheld summary judgment for

Devon. Id. at *2-3.

The court acknowledged that it must interpret the agreement

only from its express provisions, without resort to extraneous evi-

dence, unless it determined the provision in question to be ambig-

uous. A review of the transaction as documented in the contract

led to only one reasonable conclusion concerning the parties’

intention, according to the court. Although the two proffered in-

terpretations were both facially plausible from the standpoint of

grammar, syntax, word usage, punctuation, etc., when read in a

vacuum or in isolation, only Devon’s was substantively reasonable

in the context of the whole transaction. The agreement called for

an initial development phase of three years, consistent with the

term of the AMI. Ballard’s interpretation, which would impose

consequences for a party’s failure to support the venture during

the first three years but thereafter allow it to cherry-pick its par-

ticipation indefinitely, could not be considered reasonable in the

court’s view. The AMI section’s acquisition and surrender provi-

sions were intended to remain inseparable and coextensive. The

continued existence or termination of one without the other would

not make sense, the court declared. Id. at *3-7.

U T A H  —  M I N I N G

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

DOGM  CANNOT IM POSE A “PERPETUAL TRUST”  TO FUND

THE COST OF TREATING CONTAM INATED DISCHARGE

WATERS W ITHOUT RULEM AKING

Genwal Resources, Inc. (Genwal) is the operator and permit-

tee of the Crandall Canyon Mine, an underground coal mine that

collapsed in August 2007, resulting in the deaths of six miners

and three rescue workers. See Vol. XXV, No. 1 (2008) of this

Newsletter. In a proceeding before the Utah Board of Oil, Gas and

Mining (BOGM), Genwal challenged an Order of the Utah Di-

vision of Oil, Gas and Mining (DOGM) requiring Genwal to es-

tablish a trust or funding instrument to cover the cost of per-

petually treating iron-contaminated water discharge from the

Crandall Canyon Mine, which no longer produces coal. Findings

of Fact, Conclusions of Law and Order, Docket No. 2010-026,

Cause No. C/015/0032 F at ¶ 19 (filed Mar. 6, 2012) (BOGM

Order).

A few months after the mine collapsed, water contaminated

with iron began discharging from the mine portals, resulting in the

issuance of various notices of violation under the mine permit.

The series of notices culminated in notices issued by the federal

Office of Surface Mining Reclamation and Enforcement to DOGM

that addressed Genwal’s treatment of mine water discharge, and

alleged the inadequacy of Genwal’s bond to fund treatment of the

contaminated water in the event contamination was perpetual and

Genwal became insolvent. BOGM Order at ¶ 9.

Meanwhile, Genwal had negotiated a settlement agreement

with the Utah Water Quality Board stemming from Genwal’s

violations of its Utah Pollutant Discharge Elimination System

(UPDES) permit resulting from elevated iron levels. As part of the

settlement agreement, Genwal constructed a water treatment fa-

cility that Genwal currently operates in compliance with the terms

of the UPDES permit. Id. at ¶ 13. DOGM also issued an order to

Genwal to amend its reclamation plan to address the treatment of

iron-contaminated water, and DOGM later approved the con-

struction and design of the water treatment facility. Importantly,

however, DOGM also required Genwal to establish a trust fund

that will “yield a yearly payment sufficient to cover mine water

treatment costs in perpetuity.” Id. at ¶¶ 10, 14, 19.

Genwal petitioned BOGM for relief, arguing that the re-

quirement to establish a perpetual trust fund is premature and has

no basis in existing statute and rule. Genwal also argued that such

a bond is unnecessary because the contamination problem is tem-

porary, not permanent. Id. at ¶ 21. Genwal and DOGM each re-

tained hydrology experts who submitted reports for consideration

by BOGM concerning the causes of elevated iron levels in the

mine water discharge, and whether the contamination is a perma-

nent or temporary condition.
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While the Crandall Canyon Mine no longer produces coal, it

remains in a special permit status whereby the mine permit is in

“temporary cessation,” but monitoring and inspections continue

“as if the Mine were fully operational.” Id. at ¶ 7. DOGM argued

that the temporary cessation resulted from a change in circum-

stances (i.e., the mine collapse and subsequent contaminated water

discharges), and that Utah law requires the operator to amend the

mine permit in light of the changed circumstances, including a

bond adjustment. Id. at ¶ 42. On this point, BOGM agreed with

DOGM, holding that a bond adjustment is appropriate in light of

the changed circumstances, and is not “premature” as asserted by

Genwal. Id. at ¶ 43.

With respect to the perpetual trust fund requirement, BOGM

observed that Utah’s bonding statute does not “address bonding

instruments to provide perpetual funding for long-term/indefinite

obligations such as water treatment.” Id. at ¶ 47. Any such funding

requirement, Genwal argued, must be done through rulemaking to

provide “standards for how such perpetual funding mechanisms

will be used.” Id. at ¶ 50. BOGM agreed, holding that

Perpetual funding bonding instruments, . . . or other in-

struments which involve the deposit of a principal amount

designed to generate an annual, perpetual income stream

in the event of operator default, are not sufficiently pro-

vided for under the existing regulations and should

not be required of operators prior to rulemaking being

done to establish standards for the calculation, establish-

ment, management, adjustment and release of such in-

struments.

Id. at ¶ 51.

BOGM then addressed and weighed the complicated factual

evidence submitted by both Genwal’s and DOGM’s hydrology

experts regarding the causes of the elevated iron levels in the mine

water discharge, and whether such elevated levels were temporary

or perpetual. Ultimately, BOGM found the hydrologic reports of

Genwal’s expert more convincing, and approved a bond adjust-

ment in accordance with the finding that the elevated levels of

iron in the mine water discharge will not likely persist beyond

three years. Id. at ¶ 71. The parties had stipulated that the annual

cost of operating the water treatment facility was $240,000. Id. at

¶ 76. Therefore the bond was set at $720,000 and no perpetual

funding mechanism was imposed on Genwal. Id. at ¶ 78.

U T A H  —  O I L  &  G A S

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

OPERATOR PREVAILS IN ROYALTY VALUATION DISPUTE

In a royalty dispute, a federal district court applying state

principles of contract interpretation held that the operator of gas

wells was justified in valuing natural gas at the prevailing market

rate “at the wellhead,” and in applying the work-back method

of calculating the market value at the well. Emery Resource

Holdings, LLC v. Coastal Plains Energy, Inc., No. 2:08-cv-907,

2012 WL 1085718 (D. Utah Mar. 30, 2012).

The plaintiff, Emery Resource Holdings, LLC (Emery), owns

mineral interests in the Ferron Field in central Utah that are leased

to various oil and gas companies. The mineral interests are leased

under nine separate leases, and a group of 12 wells produce natu-

ral gas from the leased area. The defendant, Coastal Plains Energy,

Inc. (Coastal), acquired working interests in the 12 wells in 2002

from Questar Exploration and Production Company. Id. at *1.

When Coastal first began operating the wells, the gas was deliv-

ered to a gathering system owned by Questar Gas Management

Company pursuant to a wellhead sales agreement between Coastal

and Wasatch Energy, LLC (Wasatch). The gathering system con-

sists of a four-inch lateral pipeline, a six-inch gathering trunkline,

a compression building, and a dehydrator that connects to an in-

terstate pipeline owned by Questar Pipeline Company. Id. At this

time, Coastal paid royalties due Emery based on its decimal inter-

est share of the actual proceeds Coastal received from Wasatch

under the agreement. Id. at *2.

In 2004, Coastal and others acquired the gathering system

from Questar Gas Management Company, and began upgrading

the system to achieve greater efficiencies. Coastal continued to

sell the gas to Wasatch but on a negotiated mainline price for the

gas (Wasatch had been paying Questar Gas Management Com-

pany for gathering and compression services). Id. Under this

new arrangement, Coastal calculated the royalties owed to Emery

“based on the condition and value of the gas as it flowed from

wellhead separators . . . [and employing] a ‘work back’ method

from the mainline value by deducting a gathering rate to arrive at

a royalty value at the place of production.” Id. In other words,

Coastal began deducting the gathering and processing costs from

the royalties owed to Emery.

Emery brought suit, seeking to obtain, among other things, a

judgment that the royalty clauses in the nine leases do not per-

mit Coastal to deduct gathering and processing costs. The Utah

Supreme Court has yet to interpret such lease provisions in the

context of a royalty valuation dispute, and therefore the federal

court sought to predict how the Utah Supreme Court would rule

on the issue. Id. at *3. The court first looked to the Utah law of

contract interpretation in order to determine whether the royalty

provisions of the nine leases were ambiguous. Id. at *4. The roy-

alty clauses in the nine leases were similar in most respects,

providing, for example, that the lessee shall “pay lessor one-eighth

(1/8) of the proceeds received by lessee at the well for all gas

(including all substances contained in such gas) produced from

the leased premises and sold by lessee. . . .” Id. at *5. Two leases

use the phrase “for gas from wells where gas only is found,” but

the court concluded that the meaning of “from” the wells, when

viewed in harmony with other lease provisions, carries essentially

the same meaning as “at the well” in the other seven leases. Id. at

*6. In reviewing the plain language of the leases at issue, the court

found that the only reasonable interpretation of the royalty provi-

sions is that the “parties intended the royalty value to be based on

the wellhead value or proceeds on the gas as produced from the

well. . . . [and not] at some location downstream and away from

the leased premises.” Id. at *5, 7.

The court went on to consider Emery’s argument, which is

premised on the well-documented definition of a royalty interest

under an oil and gas lease as being a “share of production free of

the costs of production.” Id. at *7 (quoting Eugene O. Kuntz, A
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Treatise on the Law of Oil and Gas § 40.1 (1989)). Emery then

argued that the costs of gathering and processing are “attributable

solely to Coastal,” and because the nine leases are silent with re-

spect to the allocation of costs, an implied covenant to market

arising out of the oil and gas lease “provides the lessor assurance

that the lessee will diligently market the gas for a reasonable price

without sitting speculatively on the lease.” Id. Emery thus urged

the court to predict that the Utah Supreme Court will adopt the

“first marketable product doctrine,” which holds that “lessees

should calculate royalty payments on the basis of the value or

price of the gas production at the location where the lessee first

obtains a marketable product, which may be a location that is far

downstream of the wellhead.” Id. The first marketable product

doctrine is the minority rule adopted by Colorado, Kansas, Okla-

homa, and West Virginia. Id.

In response, the court observed that adopting the first mar-

ketable product doctrine would require ignoring the express “at

the well” language contained in the leases, thereby imposing

“obligations on Coastal not contemplated by the original parties

to the Subject Leases.” Id. The court further observed that the

majority of courts hew to the “at the well” doctrine, and interpret

similar royalty provisions in leases to mean that “natural gas is

valued for royalty purposes at its wellhead location and con-

dition.” Id. at *8. Utah case law provides scant authority for

adopting the majority view, other than a case involving a royalty

reserved in a deed involving uranium mining claims, where the

Utah Supreme Court allowed a mining company to deduct the

costs of third-party processing when calculating the royalties due

under the deed. Id. at *9 (citing Rimledge Uranium & Mining

Corp. v. Federal Resources Corp., 374 P.2d 20 (Utah 1962)). The

court, however, keyed in on an observation in Rimledge that by

disallowing the deduction of uranium processing costs, the royalty

owners “would reap the advantage of this added value created

by the [mining company] at the latter’s expense.” Id. (quoting

Rimledge, 374 P.2d at 23). Similarly, the court found that “Emery’s

Members would unjustly profit from the effort put forth by Coastal

to get the gas to the Questar Pipeline.” Id.

In further support of its conclusion, the court observed that

the first marketable product doctrine imposes an interpretation of

the nine leases that leaves no fixed “valuation point,” and is con-

trary to the express language of the leases and the intent of the

parties that unambiguously provides for valuation “at the well.”

Id. at *10. In predicting that the Utah Supreme Court will adopt

the majority “at the well” rule, the court held not only that Coastal

may deduct post-production costs, but that Coastal may also de-

duct Emery’s proportionate share of Utah taxes on the royalty

value of gas production. Id. Despite the court’s ruling, it should

be emphasized that the result does not bind the Utah Supreme

Court, and Utah law with respect to royalty valuation under sim-

ilar lease provisions remains unsettled.

LEGISLATIVE DEVELOPM ENTS

Eminent Domain Statute Amended

In Vol. XXVIII, Nos. 3 and 4 (2011) of this Newsletter, we

reported on the case Marion Energy, Inc. v. KFJ Ranch Part-

nership, 267 P.3d 863 (Utah 2011), which held that oil and gas

are not “mineral deposits” under Utah’s eminent domain statute

authorizing the condemnation of land for the construction of roads

to access such mineral deposits. In response to this decision,

Utah’s legislature amended the eminent domain statute to allow

the condemnation of land for the construction of roads to access

“oil and gas” deposits. H.B. 74, 2012 Leg., 60th Sess. (Utah 2012)

(amending Utah Code Ann. § 78B-6-501(6)(a)). The bill was

signed into law by Governor Gary Herbert on March 22, 2012,

and effectively overrules Marion Energy. The statutory amend-

ments further clarify the process that a private condemnor must go

through in the event that the property cannot be acquired through

a voluntary transaction. Utah Code Ann. § 78B-6-505(2). In such

cases, the private condemnor must (a) make a reasonable effort to

negotiate with the property owner for the purchase of the prop-

erty, (b) advise the property owner of the owner’s statutory rights

to mediation and arbitration, and (c) provide the property owner

with a written statement explaining that oral representations or

promises made during the negotiation process are not binding upon

the person seeking to acquire the property by eminent domain.

Utah Code Ann. § 78B-6-505(2)(a)-(b).

Surface Owner Protection Act

Senate Bill 77, the Surface Owner Protection Act (the Act),

was signed into law on March 22, 2012. S.B. 77, 2012 Leg., 60th

Sess. (Utah 2012). For the first time, the legislature has enacted

a bill to more comprehensively define the legal relationships be-

tween surface land owners and the oil and gas operators or owners

conducting operations on the land. The Act defines “surface land

owner” as the “person who owns, in fee simple absolute, all or

part of the surface land as shown by the records of the county” but

does not include the owner’s “lessee, renter, tenant, or other con-

tractually related person.” Utah Code Ann. § 40-6-2(24)(a)-(b).

The surface land owner’s property includes the surface land, crops,

and existing improvements on the surface land. Utah Code Ann.

§ 40-6-2(25). An “owner,” for purposes of the Act, is a person

“who has the right: (a) to drill into and produce from a reservoir;

and (b) appropriate the oil and gas produced for himself or for

himself and others,” while “operator” is defined as the person “who

has been designated by the owners or the board to operate a well

or unit.” Utah Code Ann. § 40-6-2(15), (17).

In defining the relationships between surface land owners and

owners and operators, the Act recognizes that such parties remain

free to define their respective relationships contractually, whether

through a lease, surface use agreement, or other written contract,

and such contracts shall control the “use of surface land for oil

and gas operations [and] compensation for damage to the surface

land caused by oil and gas operations.” Utah Code Ann. § 40-6-

20(5)(b). The Act also recognizes the owner’s or operator’s basic

right to enter onto the surface land in order to conduct operations,

but all wells must be drilled and operated to prevent unreasonable

“(A) loss of a surface land owner’s crops on surface land; (B) loss

of value of existing improvements owned by a surface land owner

on surface land; and (C) permanent damage to surface land.” Utah

Code Ann. § 40-6-5(2)(d)(viii). The right to enter onto the land is

further qualified in that use of the surface land is limited to “(i) the

extent reasonably necessary to conduct oil and gas operations; and

(ii) consistent with allowing the surface land owner the greatest

possible use of the surface land owner’s property, to the extent

that the surface land owner’s use does not interfere with the own-

er’s or operator’s oil and gas operations.” Utah Code Ann. § 40-6-

20(1)(b). Importantly, in allowing the surface land owner the



page 26 MINERAL LAW NEWSLETTER

greatest possible use of the land, the Act does not require owners

and operators to obtain location or spacing exceptions, or to use

directional or horizontal drilling techniques that are not “(i) tech-

nologically feasible; (ii) economically practicable; or (iii) rea-

sonably available.” Utah Code Ann. § 40-6-20(3)(b).

A performance bond must be furnished by the owner or oper-

ator to protect the surface land owner against crop loss, loss of

value of existing improvements, and permanent damage, unless

the surface landowner is a party to “(a) a lease of the underlying

privately owned oil and gas; (b) a surface use agreement appli-

cable to the surface land owner’s surface land; or (c) a contract,

waiver, or release addressing an owner’s or operator’s use of

the surface land owner’s surface land.” Utah Code Ann. § 40-6-

2(8)(a)-(c). Outside of what is “reasonably necessary” to conduct

operations, owners and operators must mitigate the effects of

surface access and minimize interference with the surface land

owner’s use of the land, and compensate the surface land owner

for unreasonable “(i) loss of a surface land owner’s crops on the

surface land; (ii) loss of value to existing improvements owned by

a surface land owner on the surface land; and (iii) permanent dam-

age to the surface land.” Utah Code Ann. § 40-6-20(2)(c). Such

requirements, however, do not apply to the extent they “conflict

with or impair” any provision in a contract related to the owner’s

or operator’s use of the land for operations. Utah Code Ann. § 40-

6-20(4).

Finally, the Act allows a surface land owner and an owner or

operator to request non-binding mediation if the parties are unable

to agree on the amount of damages due to crop loss, loss of value

to existing improvements, and permanent damages to the surface,

but only with respect to disputes arising from applications for

a permit to drill submitted after July 1, 2012. Utah Code Ann.

§ 40-6-21(1). The parties may mutually agree on a mediator, but

a mediator may also be selected from a list of qualified mediators

that will be created and maintained by the Utah Department of

Agriculture and Food (mediation costs are shared equally among

the parties). Utah Code Ann. § 40-6-21(2)-(4). Importantly, me-

diation shall “not prevent or delay an owner or operator from

conducting oil and gas operations in accordance with applicable

law.” Utah Code Ann. § 40-6-21(5).

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOM ING SUPREM E COURT INTERPRETS DEED TO BE

AM BIGUOUS, ALLOW ING EXTRINSIC EVIDENCE OF

PARTIES’ INTENT

Whitney Holding Corp. v. Terry, 270 P.3d 662 (Wyo. 2012),

is a case in which the W yoming Supreme Court went to great

lengths to arrive at a desired result notwithstanding the tortuous

deed interpretation.

The case involved the 1980 purchase by Whitney Holding

Corporation (Whitney) of ranch property owned by Clarence and

Peggy Terry (Terrys), through an exchange in which the Terrys

acquired a property (Ranchester property) purchased by Whitney.

The Ranchester property was sold by the Kaufmanns to Whitney,

who traded it to the Terrys for their property. It was the reser-

vations in the Kaufmann/Whitney/Terry chain that caused the

problem resulting in the case.

Whitney conveyed the Ranchester property to the Terrys in

a limited warranty deed dated February 25, 1980 (Whitney/Terry

deed), which stated, in relevant part:

[Whitney] . . . does hereby grant, bargain, sell and con-

vey unto [the Terrys] . . . all the real property situate in

Sheridan County, State of Wyoming, described in Exhibit

A attached hereto and made a part hereof, SUBJECT,

HOWEVER, to the exceptions, restrictions, and reserva-

tions set forth in the Warranty Deed from [the Kauf-

manns] . . . to the Grantor herein, the easements and

rights-of-ways of record; to all mineral and oil royalty

reservations or conveyances contained in prior instru-

ments of record; and all existing mineral leases affecting

said lands.

270 P.3d at 666-67. Exhibit A included a legal description of the

Ranchester property, the reservation specifically at issue here, and

a reference to the Zimmerman life estate:

EXCEPTING AND RESERVING, HOWEVER, to the

sellers and to their heirs and assigns, one-half of all coal,

. . . oil, gas, . . . and all other minerals of every kind and

character, contained in or underlying said lands . . . .

ALSO SUBJECT to that certain life estate now held by

Clyde Zimmerman, as a result of the reservation set forth

in the Warranty Deed from [Zimmerman and others],

which reservation extends to the lands above described.

Id. at 667.

As the dissent notes, the Whitney/Terry deed reserved a one-

half mineral interest to the sellers and gave notice of reservations

and exceptions in two prior deeds, the Kaufmann/Whitney deed

and the Zimmerman/Kaufmann deed. The Kaufmann/Whitney

deed reserved one-half mineral interest to the Kaufmanns. The

Zimmerman/Kaufmann deed conveying the Ranchester property

to the Kaufmanns stated, with regard to the reserved life estate:

RESERVING, HOWEVER, to the Grantors [Zimmer-

man, et al.] and to the survivor of them, for the term of

their natural lives, one-half of all coal, oil, gas and other

minerals contained or underlying said lands[.]

Id. at 673.

The Wyoming Supreme Court affirmed the district court’s

holding that the Whitney/Terry deed is ambiguous because the

reservation in Exhibit A uses the word “sellers” instead of the

word “grantor” like in the body of the deed. Id. at 669-70. The

majority agreed with Terrys’ argument that the term “sellers”

could refer either to the Kaufmanns or to Whitney, and it found

the use of the plural to refer to Whitney an element of ambiguity.

As noted by the dissent, the court could not arrive at Whitney’s

conclusion that the Kaufmann mineral interest was burdened by

the Zimmerman life estate based on the Kaufmann deed. Id. at

674-75.



MINERAL LAW NEWSLETTER page 27

Because the court found the Whitney/Terry deed ambiguous,

it allowed extrinsic evidence, including evidence concerning the

parties’ intent. There was nothing in the record to indicate that in

the negotiations for the exchange of real property, Whitney in-

tended to reserve any minerals in the exchange property. There

was nothing in the record, outside of the reservation in the deed,

to indicate that Whitney claimed an interest in the minerals in the

Ranchester property. The Terrys filed an affidavit evidencing the

death of Zimmerman and the termination of the life estate, exe-

cuted numerous oil and gas leases, and executed a ratification of

a prior lease executed by Zimmerman, while there were no instru-

ments executed by Whitney concerning the minerals. A review of

the purchase and sale contract between the Terrys and Whitney

reveals that Whitney was only acting as a conduit for the transfer

of the exchange property. While it may be that the reservation to

Whitney was an error, the tortuous deed interpretation used by the

court to rectify the error is not likely how most title examiners

would have construed the documents.

C A N A D A  —  M I N I N G

C H R I S  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

SIGNIFICANT REVISIONS PROPOSED FOR FEDERAL

ENVIRONM ENTAL LAW S

On April 26, 2012, the Federal Government introduced Bill

C-38, which implements various components of Canada’s 2012

federal budget announced on March 29, 2012, and in its April 17,

2012 plan for Responsible Resource Development. The most sig-

nificant change included in the bill is the complete repeal and re-

placement of the Canadian Environmental Assessment Act (CEAA),

the central piece of federal environmental impact review legisla-

tion. Bill C-38 also proposes significant changes to the National

Energy Board Act, the Canadian Oil and Gas Operations Act, the

Nuclear Safety and Control Act, the Canadian Environmental

Protection Act, and the Species at Risk Act.

Along with the major changes to the federal environmental

assessment process, the Government of Canada announced sig-

nificant proposed changes to the federal Fisheries Act, RSC 1985,

c. F-14. Currently, the federal jurisdiction over fisheries is the

main trigger for federal involvement in the environmental assess-

ment of provincial resource projects. Often small, routine projects

that pose little or no risk to the environment trigger a lengthy

regulatory process, which delays execution of these projects and

generally increases workloads for project teams and regulatory

authorities. The Fisheries Act amendments are designed to focus

on the protection of fish that support commercial, recreational, or

Aboriginal fisheries, and to manage more effectively those ac-

tivities that pose the greatest threats to these fisheries. Proposed

changes include the following:

• Rather than prohibiting harmful alteration, disruption, or

destruction of fish habitat (HADD), section 35 would be

amended to prohibit works or activities that result in

“serious harm” to fish (defined as the “death of fish or

any permanent alteration to, or destruction of, fish hab-

itat”).

• Amended section 35 would also grant broad powers to

create regulations exempting classes of works or activi-

ties from the “serious harm” prohibition.

• The amendments would also allow the Minister to enter

into agreements with provinces and with other bodies, to

provide for the control and management of aquatic in-

vasive species, to clarify and expand the powers of in-

spectors, and permit the Governor in Council to desig-

nate another minister as the Minister responsible for the

administration and enforcement of subsections 36(3)–(6)

of the Fisheries Act for the purposes of, and in relation

to, subject matters set out by order.

On March 29, 2012, the Government of Canada also an- 

nounced its long-anticipated plans to expand the applicability of

the federal Metal Mining Effluent Regulations to coal and dia-

mond mining projects. These regulations set effluent standards

and monitoring requirements for effluent discharged from mining

projects and previously only applied to metal mining. However,

these changes were not included in the text of Bill C-38. Progress

of Bill C-38 through the legislative process will be monitored

closely.

ENVIRONM ENTAL ASSESSM ENT STREAM LINING FEDERAL

GOVERNM ENT INITIATIVES

On April 17, 2012 the federal government announced its plan

for Responsible Resource Development (plan), setting out further

details on steps to implement proposals for streamlining the fed-

eral environmental assessment (EA) process. This plan follows on

the heels of the federal budget and the Statutory Review of the

Canadian Environmental Assessment Act, which both suggested

that these streamlining reforms would be forthcoming. The full

announcement materials can be found on Canada’s Economic

Action Plan website, http://actionplan.gc.ca. The proposals will

bring the federal approach to EA more into line with provincial

processes, which already provide for:

• assessment triggers based on the type and size of project;

• assessment processes managed by a dedicated agency

(rather than individual government ministries);

• express timelines for completion of the EA and regu-

latory process; and

• integration of consultation requirements into the EA.

Editor’s Note: This report has been abbreviated to avoid

duplication. For details regarding the proposals, see Canada Oil

& Gas, “New Federal Plan for Responsible Resource Develop-

ment,” in this issue of the Newsletter.

SUPREM E COURT OF YUKON CONSIDERS DUTY TO CONSULT

AND FREE ENTRY M INING SYSTEM

On November 15, 2011, the Supreme Court of Yukon re-

leased its decision in Ross River Dena Council v. Government

of Yukon, 2011 YKSC 84, http://www.yukoncourts.ca/courts/

supreme/judgments.html. The case is important as it is the first

court decision to consider the issue of whether the Government of

Yukon has a duty to consult with First Nations when recording
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quartz mineral claims under the Quartz Mining Act (Act), SY

2003, c. 14. It is also somewhat unique, as the recording of a

quartz mineral claim by the Mining Recorder is not a discre-

tionary act under the “free entry” system established by the Act.

The Ross River Dena Council (Council) is a Kaska First

Nation for which no Final Agreement is in effect. The Kaska

Traditional Territory represents 23% of Yukon land and the Ross

River Area in particular is approximately 13% of Yukon land.

There are 8,633 active mineral claims in the Ross River Area.

2011 YKSC 84, at ¶¶ 5-11. The Council asked the court to declare

that the Government of Yukon had a duty to consult prior to

recording mineral claims. Mr. Justice Veale of the Yukon Su-

preme Court found that in light of the activities that flowed from

recording, the duty to consult was triggered; however, the court

found that due in part to the strategic and highly confidential

nature of mineral staking, the duty to consult arose after, and not

before, the recording of the mineral claim by the Mining Re-

corder. The court also concluded that consultation was limited in

these circumstances to providing notice. Id. at ¶¶ 73, 74.

Under the Act (which came into effect in April 2003), the

Government of Yukon, in particular the Mining Recorder, began

recording the location of quartz mineral claims within the bound-

aries of the Ross River Area. This was done without prior con-

sultation with the Council. The scheme under the Act provides no

discretion to the Mining Recorder to refuse to record a claim. So

long as the locator has provided (1) a plan showing the location

of the mineral claim, (2) the payment of a fee, and (3) the pre-

scribed application with supporting declarations, the Mining Re-

corder is required to issue a record of Mineral Claim. Id. at ¶ 28.

As part of the scheme, the Mining Recorder does advise the loca-

tor if the mineral claim is on lands subject to unsettled aboriginal

land claims; however, there is no statutory requirement to notify

the relevant First Nation. Id. at ¶ 29.

Notably, once the claim has been recorded, the locator is per-

mitted to carry out a number of exploration activities under the

Quartz Mining Land Use Regulation (including construction of

camps, storage of fuel, clearing, and trenching, etc.) without ob-

taining any further approvals. The Yukon Environmental and Socio-

economic Assessment Act imposes a duty to consult for Class 2,

3, and 4 mining exploration programs. However, this duty to con-

sult is not engaged at the stages of recording a quartz mineral

claim or conducting a Class 1 exploration program.

The Council argued that the Crown owed a duty to consult,

as the act of recording the mineral claim led directly to develop-

ment activities on the affected land. The Crown took the position

that because the Act did not provide the Mining Recorder the

discretion to deny recording the claim, there was no government

action or decision to which the duty to consult could attach. The

intervener, the Chamber of Mines, argued that the existence and

ownership of the mineral claim came into existence once located,

not at the time of registration. As a result, there was no decision

by the Crown; its role was solely to record without any exercise

of discretion.

The court applied the three-part test for consulting with First

Nations that was developed by the Supreme Court of Canada in

Rio Tinto A lcan Inc. v. Carrier Sekani Tribal Council, 2010

SCC 43:

(1) Does the Crown have knowledge of a potential aborig-

inal claim or right;

(2) Is there contemplated Crown conduct; and

(3) Is there a potential that the contemplated conduct may

adversely affect an aboriginal claim or right?

2011 YKSC 84, at ¶ 41. As to the first element of the test, the

court found that the Council had asserted title to the relevant area

and the Crown had knowledge of this claim. As to the requirement

of contemplated Crown conduct, the court disagreed with the

Crown and Chamber of Mines that the duty to consult applied

only to discretionary decisions. It noted that the duty to consult is

“a constitutional principle that applies ‘upstream’ of a statute” like

the Act. Id. at ¶ 54. The focus of the analysis is not whether there

is “a decision as opposed to administrative action, or a decision

with discretion, but rather whether there is any conduct or action

of the Crown.” Id. at ¶ 55. As a result, the court found that the

recording of a Mineral Claim was “Crown conduct” that could

trigger the duty to consult. As to the issue of adverse impacts, the

court accepted the Council’s argument that the various activities

that a locator would be able to engage in after registration and

without further permits or approvals could give rise to potential

adverse impacts. Id. at ¶ 65. Further, a causal relationship existed

between permission to engage in those activities and registration

by the Mineral Recorder. Accordingly, the court concluded that

the Government of Yukon did have a duty to consult.

However, a unique feature of the decision is the court’s

finding in respect of the timing of consultation. Taking into con-

sideration not only the scheme set out in the Act, but also the

strategic and highly confidential nature of staking mineral claims,

the court found that the “the appropriate time for consultation is

after the grant of the mineral claim, when the holder of the claim

has some security of tenure and the First Nation is able to de-

termine its potential adverse impact.” Id. at ¶ 73.

For the purpose of this court action, the court found that the

scope and content of the duty extended only to notice until more

information about proposed exploration activities is available. The

court stated that this is “not particularly onerous” and the Gov-

ernment could “simply provide the First Nation with the monthly

report it now receives from the Mining Recorder.” Id. at ¶ 74. The

court granted a declaration that the Government of Yukon has a

duty to consult after the issuance of a mineral claim. However, the

court suspended the effect of its declaration for one year at the

request of the Government of Yukon for the purposes of allowing

it to review the Act.

The Government of Yukon now has a choice to make. It can:

(1) accept the decision and comply alter its practice to com-

ply with the court’s declaration. The new procedures

would have to be established in the coming year;

(2) challenge the decision in the Yukon Court of Appeal; or

(3) consider amendments to the Act. In many jurisdictions,

a claim holder is not entitled to undertake significant ex-

ploration activities without obtaining additional autho-

rizations.

If the Yukon Act was amended such that these additional

“Class 1” exploration rights were not automatic, the Crown’s duty

to consult may not be triggered at all at the stage of recording a
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mineral claim. Obviously, the implications for exploration/mining

companies and for First Nations will depend on which of these

options the Government of the Yukon pursues.

ONTARIO SUPERIOR COURT OF JUSTICE CONSIDERS

ABORIGINAL CONSULTATION OBLIGATIONS UNDER

M INING ACT

In a January 3, 2012 decision illustrating that the “free entry”

mining system in Ontario may be limited by Aboriginal consulta-

tion, Madam Justice Carole Brown of the Ontario Superior Court

of Justice granted the Wahgoshig First Nation an injunction against

junior mining company Solid Gold Resources Inc. Wahgoshig

argued that they must be consulted about prospecting and explo-

ration drilling activities on their traditional territories, raising

concerns that exploration is being undertaken near a sacred burial

area. Solid Gold argued that the duty to consult, if any, was the

duty of the Crown, and furthermore that Ontario’s Mining Act

establishes a “free entry” system whereby all Crown lands, in-

cluding those subject to First Nations land claims, are open for

prospecting and staking, without any consultation or permit re-

quired. Ontario submitted that the duty to consult was triggered,

and that it delegated the operational aspects of the duty to Solid

Gold, which had not fulfilled the duty.

Madam Justice Brown’s ruling enjoins Solid Gold from con-

tinuing its exploration activities for 120 days while the company,

the First Nation, and the Ontario government undertake meaning-

ful consultations. If those consultations are not productive, the

First Nation may return to court to request an extension of the

injunction. Solid Gold has served notice of motion for leave to

appeal, and has also indicated that it served notice of motion to

the Crown seeking to hold it liable for all losses suffered by Solid

Gold.

FIRST NATIONS INJUNCTION DELAYS TASEKO

GEOTECHNICAL DRILLING

On December 2, 2011, the members of the Xeni Gwet’in First

Nation Government and the Tsilhqot’in Nation successfully ob-

tained an injunction against Taseko Mines to carry out geotech-

nical drilling in support of its preparation of an environmental

assessment of its revised New Prosperity Mine Project. Taseko

Mines Limited v. Phillips, 2011 BCSC 1675. The two provincial

permits had been issued under the Mines Act and had been the

subject of some consultation activity between the Crown and the

First Nations prior to its issuance. The same First Nation has also

commenced judicial review proceedings seeking to quash the pro-

vincial permits on the basis that the Crown breached its duty to

consult.

In British Columbia, the test for interlocutory injunctions is

the two-part test established in A.G. British Columbia v. Wale

1986 CanLII 171 (BC CA), (1986), 9 B.C.L.R. (2d) 333 at 345

(C.A.), aff’d 1991 CanLII 109 (SCC), [1991] 1 S.C.R. 62, and

described in Canadian Broadcasting Corp. (CBC) v. CKPG Tele-

vision Ltd. 1992 CanLII 560 (BC CA), (1992), 64 B.C.L.R. (2d)

96 (C.A.) at 101:

[F]irst, the applicant must satisfy the court that there

is a fair question to be tried as to the existence of the

right which he alleges and a breach thereof, actual or

reasonably apprehended. Second, he must establish that

the balance of convenience favours the granting of an in-

junction.

Applying the test, Mr. Justice Grauer concluded that the ap-

plicants had established a fair question to be tried, that the balance

of convenience weighed in favour of the applicants for the injunc-

tion, and that it was in the public interest to grant the injunction:

[I]n circumstances such as these, reconciliation of the

competing interests is achieved through the only process

available, being appropriate consultation and accom-

modation. Those duties, of course, attach to the Crown.

Nevertheless, from the perspective of Taseko, that pro-

cess is a cost and condition of doing business mandated

by the historical and constitutional imperatives that are

at once the glory and the burden of our nation. Only by

upholding the process can reconciliation be promoted;

without reconciliation, nothing is accomplished. This

interest, in my view, is at risk should the injunction be

denied, and weighs heavily in the balance of conve-

nience.

In the application, the Crown and Taseko argued that, given the

restricted nature of the work authorized by the permits, the re-

quired consultation fell at the low end of the spectrum. The First

Nation argued that the required consultation fell at the high end,

given the cumulative impact of years of activity at the site as well

as the potential that the information will be used to support the

construction of a production mine with potentially significant

impacts. Mr. Justice Grauer indicated that questions such as the

appropriate focus, and the scope of consultation required, must be

determined at the hearing of the petition for judicial review.

In the result, Justice Grauer awarded the injunction, which

was to remain in effect for up to 90 days, unless extended by the

Court, and in any event for no longer than is required for the judi-

cial review application to be heard.

ONTARIO COURT OF APPEAL REVERSES JUDGM ENT ON

M ERITS IN ENVIRONM ENTAL CLASS ACTION

The Ontario Court of Appeal has overturned the July 6, 2010

decision of the Honourable Mr. Justice Henderson in Smith v.

Inco Ltd (2011 ONCA 628), setting aside the initial award of $36

million in damages. At trial, the claimants successfully argued that

the value of their properties was diminished because of nickel

contamination originating from Inco’s refinery in Port Colborne

in the 66 years prior to 1985. Henderson J. found that Inco was

liable in private nuisance and under the principle of strict liability

in Rylands v Fletcher LR 1 Ex 265(1866), aff’d, LR 3 HL

330(1868).

There was no liability in private nuisance because the plain-

tiffs could not establish that the presence of nickel in the soil

caused any actual damage to the properties or rights associated

with it. On Rylands, the plaintiffs failed to show that Inco’s use of

the refinery was “non-natural,” “exceptionally dangerous,” or “ex-

traordinary or unusual” (for a nickel refinery). The three-member

panel ruled unanimously that the plaintiffs failed to prove that

Inco was liable or that their property values had suffered.

On December 5, 2011, the Plaintiffs filed its Application for

Leave to Appeal to the Supreme Court of Canada seeking to ap-

peal the decision of the Court of Appeal for Ontario that over-
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turned the trial decision of the Honourable Mr. Justice Henderson

in favour of the class. The Plaintiff expects a decision on the ap-

plication for leave to appeal to the Supreme Court of Canada in

approximately six months.

INCREASED LIABILITY FOR ENVIRONM ENTAL OFFENCES

UNDER THE ONTARIO ENVIRONM ENT QUALITY ACT

Ontario has made major amendments to the Environment

Quality Act (the EQA), which came into force on November 4,

2011. The amendments significantly increase potential fines for

offences. The maximum fine that may be imposed on a legal

person is increased to $6 million ($1 million for a natural person).

The minimum and maximum fines double for a second offence

and triple for a subsequent offence. The maximum term of im-

prisonment is increased to three years (five years less a day for a

subsequent offence).

Notably, fines that may be imposed on directors and officers

under the amended EQA are double those that would apply in the

case of a natural person for the same offense. Directors and of-

ficers of a legal person (i.e. corporation or partnership) that com-

mits an offence are presumed to have committed the offence

themselves unless they can establish that they exercised due dili-

gence and took precautions to prevent the offense.

An administrative monetary penalty (AMP) regime will be

coming into effect starting in February 2012. Amounts that may

be imposed under an AMP will vary depending on the specific

provisions violated, from $1,000 to $10,000 for a legal person and

$250 to $2,000 for a natural person.

CHINA-CANADA CLOSE TO RATIFICATION OF FOREIGN

INVESTM ENT PROM OTION AND PROTECTION AGREEM ENT

Canadian Prime Minister Stephen Harper has announced the

conclusion of negotiations toward a Foreign Investment Promo-

tion and Protection Agreement (FIPA) between Canada and China.

Under FIPA’s terms, Canadian mining companies would acquire

legally binding rights and obligations in China, while Chinese in-

vestment in Canadian industries such as coal, iron ore, and potash

would be likewise facilitated. As part of the process, Canada

consulted with a variety of stakeholders including those in mining,

manufacturing, and financial sectors. However, both countries will

need to conduct a legal review of the agreement and then sign and

ratify it before it can come into force.

C A N A D A  —  O I L  &  G A S

K A R E N  B E A T T I E

—  R E P O R T E R  —

BC  LNG  APPLICATION FOR LONG-TERM  LNG  EXPORT

APPLICATION APPROVED BY NEB

On February 2, 2012, the National Energy Board (NEB) is-

sued its decision approving BC LNG Export Co-operative LLC’s

(BC LNG) application for a long-term (20 year) liquefied natural

gas (LNG) export licence. BC LNG applied to export LNG at a

maximum annual volume of 1.8 million tonnes (84.5 bcf) from

a proposed liquefaction terminal to be located on the Douglas

Channel near Kitimat, British Columbia. “Reasons for Decision,

GH-003-2011,” National Energy Board (Feb. 2011). See News

Release, “BC LNG gets 20-year Licence to Export Liquified

Natural Gas,” National Energy Board (Feb. 2, 2012), http://www.

neb-one.gc.ca.

One of the unique features of BC LNG’s application relates

to its gas supply arrangement. Historically, the NEB has required

an export licence applicant to demonstrate that it has either di-

rectly owned supply, or that such supply is available to it under

contract. BC LNG, however, had not secured any dedicated nat-

ural gas reserves for the purpose of its export licence application.

Instead, BC LNG set up a co-op structure to enable Canadian

producers and marketers, as well as LNG purchasers, to execute

transactions through a bidding process. BC LNG explained that

co-op members will be entitled to participate in the nomination

procedures (via a periodic call for bids to supply natural gas to

BC LNG’s affiliate or to purchase LNG from BC LNG). If in-

sufficient bids by members to supply gas or purchase LNG are

received, BC LNG noted that there will be back-up contracts in

place for additional supply. Reasons for Decision at 5-6.

In its decision, the NEB indicated it was satisfied that there

is adequate supply to support BC LNG’s requested export volume

over the term of the licence. In this regard, the NEB noted that

there were contractual arrangements in place to bind BC LNG’s

affiliate to provide the applied-for export volume over the 20-year

term of the export licence. The NEB further noted that the co-op

nomination procedures “provide flexibility for multiple producers

to offer gas supplies.” Id. at 14. The NEB also expressly noted

that BC LNG and its affiliate have the ability to call upon the

back-up supplier(s) for additional volumes (if necessary). The

NEB went on to note that the size of the resource controlled by

the producers in the co-op exceeded the requirements of BC

LNG’s applied-for export licence over the 20-year period. Id.

L A W R E N C E  E .  S M I T H  Q . C .
K E N T  P A R S O N S

—  R E P O R T E R S  —

SOUTHERN LIGHTS PIPELINE TARIFFS APPROVED BY NEB

On February 9, 2012, the NEB issued its decision approv-

ing tariffs for service on the Southern Lights Pipeline filed by

Enbridge Southern Lights GP Inc. (Enbridge), and denying the

relief requested by Imperial Oil Limited (Imperial). “Reasons for

Decision, RH-1-2011,” National Energy Board  (Feb. 2011).

See  News Release, “Board Determines That Tolls Are Just and

Reasonable On the Southern Lights Pipeline,” National Energy

Board (Feb. 9, 2012), http://www.neb-one.gc.ca.

By way of background, Enbridge filed Tariffs 1 and 2 with

the NEB in 2010. Tariff 1 detailed the rules and regulations for

service on the Southern Lights Pipeline, and Tariff 2 listed the

governing tolls. Imperial filed a complaint regarding the tariffs,

requesting, among other things, that the NEB make the tolls in-

terim and refundable pending a determination of whether they

were just and reasonable.
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There were two types of tolls at issue in this matter: com-

mitted tolls and uncommitted tolls. Committed tolls are the tolls

charged for long-term committed service, while uncommitted

tolls are the tolls charged for transporting uncommitted volumes.

Imperial raised several issues regarding both tolls, arguing that

they were excessive for various reasons.

The NEB denied Imperial’s request to have the committed

toll adjusted, and found that it had been calculated in a reasonable

manner. The NEB also denied Imperial’s request to replace the

100% premium on uncommitted service with a premium of no

more than 20%. Imperial argued that the principles by which tolls

are calculated create discrimination for uncommitted shippers

as a result of differing marginal toll rates. The NEB disagreed,

finding that all shippers pay the same toll for uncommitted ser-

vice, and as a result, found the uncommitted toll not unjustly dis-

criminatory.

The NEB rejected Imperial’s argument that various issues

relating to the uncommitted toll functioned as impediments to

access, noting that no evidence was presented of any person who

tried but was unable to gain access to the pipeline as a result of

these issues. The NEB denied Imperial’s request to eliminate the

right of first offer available to committed shippers with respect to

unused committed capacity. The NEB observed that Imperial’s

request in this regard was premature, as no committed shipper had

exercised its right of first offer, nor had any potential shipper

sought and been denied committed service as a result of this right.

The NEB observed that Imperial was not a shipper on the

Southern Lights Pipeline at the time of filing its complaint, nor

had it formally requested access to the pipeline. If Imperial were

to seek committed capacity in the future, the NEB noted, it could

apply to the NEB for relief if denied. However, the NEB asserted

that before such relief is sought, Imperial would be expected to

first make every effort to negotiate reasonable terms and condi-

tions appropriate in the circumstances.

K A R E N  I L L S E Y

J E S S I C A  W E I S S

—  R E P O R T E R S  —

NEB  ANNOUNCES COST OF ABANDONM ENT ESTIM ATES

HEARING

On February 10, 2012, the NEB announced that it will hold

a public oral hearing to assess the reasonableness of company cost

estimates of pipeline abandonment. “Hearing Order, MH-001-

2012,” National Energy Board (Feb. 2012). See News Release,

“NEB Announces Cost of Abandonment Estimates Hearing,” Na-

tional Energy Board (Feb. 10, 2012), http://www.neb-one.gc.ca.

By way of background, in May 2009 the NEB began re-

quiring all NEB-regulated pipeline companies to begin reporting

by 2015 on funds set aside for future abandonment. The NEB

released a decision at that same time setting out a five-year action

plan and a preliminary base case. See “Reasons for Decision,

RH-2-2008,” National Energy Board (May 2009). Certain NEB-

regulated pipeline companies (referred to as Group 1 pipeline

companies) submitted pipeline-abandonment cost estimates with

the NEB in November 2011.

The NEB announced the details regarding the scope of the

public hearing process. The public hearing will include: a consid-

eration of the reasonableness of each company’s assumptions

regarding the proposed abandonment methods, including environ-

mental considerations; the scope and rationale for every abandon-

ment activity considered in estimating costs; and the approach and

estimation of contingency and provisions for post-abandonment.

“Pipeline companies will be required to begin collecting and

setting aside funds for abandonment by 2015/2016.” See News

Release.

M A R I E  B U C H I N S K I

—  R E P O R T E R  —

NOVA GAS TRANSM ISSION LTD .’S APPLICATION FOR THE

NORTHW EST M AINLINE EXPANSION

On February 28, 2012, the NEB issued its reasons for

decision approving the Northwest Mainline Expansion Project

(Project) applied for by NOVA Gas Transmission Ltd. (NGTL).

“Reasons for Decision, GH-2-2011,” National Energy Board

(Feb. 2012). See News Release, “NEB Approves Northwest

Mainline Expansion,” National Energy Board (Feb. 28, 2012),

http://www.neb-one.gc.ca.

The Project includes the construction and operation of three

new gas pipeline loop segments in northeast British Columbia and

northwest Alberta, with an approximate total length of 111 km.

Once constructed, the loops will expand the existing Alberta Sys-

tem, providing additional pipeline capacity for the transportation

of sweet natural gas. NGTL will construct the new loops along-

side existing rights-of-way for the majority of the route, entirely

on forested Crown land.

The NEB considered the NGTL application that was brought

pursuant to both section 52 and section 58 of the National Energy

Board Act, RSC 1985, c. N-7 (NEB Act). Pursuant to section 52

of the NEB Act, the NEB found that the Project is in the public

interest, having determined that NGTL’s supply forecast (based

on both discovered and undiscovered sources) is reasonable, that

there is adequate gas supply, and that sufficient North American

markets exist for the gas production. The NEB also took into

account the conclusions of the Environmental Screening Report

conducted pursuant to the Canadian Environmental Assessment

Act, SC 1992, c. 37, which determined that the Project was not

likely to cause significant adverse environmental effects. While

the NEB also approved the construction and operation of stock-

pile sites and contractor yards pursuant to section 58 of the NEB

Act, the NEB order under section 58 would not come into effect

until the Certificate of Public Convenience and Necessity issued

to NGTL.

Aboriginal groups raised concerns in the oral hearing process

regarding NGTL’s Aboriginal engagement program. However, the

NEB found NGTL’s program to be adequate under the circum-

stances. The NEB also determined that Aboriginal groups were

provided with adequate information and an opportunity to present
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their views, and that effective strategies would be in place to miti-

gate potential impacts of the Project on Aboriginal interests.

B R A D  G I L M O U R

C A I R N S  P R I C E

—  R E P O R T E R S  —

NEW  FEDERAL PLAN FOR RESPONSIBLE RESOURCE

DEVELOPM ENT

On April 17, 2012, the Canadian government announced as

part of its Economic Action Plan 2012 its plan for Responsible

Resource Development, which is intended to streamline the regu-

latory review process for major economic projects by introducing

new legislation to achieve greater efficiency and predictability,

more effective environmental protection, and more meaningful

consultations with Aboriginal peoples. See “Responsible Resource

Development,” Canada’s Economic Action Plan (2012), http://

actionplan.gc.ca.

The government indicated that it intends to introduce legis-

lation to implement system-wide improvements to achieve the

goal of “one project, one review,” in a clearly defined time period.

Among the key measures proposed are:

• Focus environmental assessments on the major projects

that have a greater potential for significant adverse en-

vironmental effects, which would include participation

by public directly affected. In this regard, it appears the

government intends to use a new approach that will

identify specific projects that would require a federal

review based on establishing a “project list,” which will

describe categories of projects to which federal environ-

mental assessment legislation will apply, such as energy

and mining projects. Notably, as a safeguard, the Minister

of Environment will have the authority to order an as-

sessment for any project subject to federal jurisdiction.

• Simplify the current structure of environmental assess-

ments and replace it with just two kinds of reviews: a

standard environmental assessment or a review panel.

• Set timelines of 12 months for standard environmen-

tal assessments led by the Canadian Environmental As-

sessment Agency and establish the following maximum

beginning-to-end timelines for review panels: 24 months

for projects under the Canadian Environmental Assess-

ment Act, SC 1992, c. 37, and 18 months for projects

under the National Energy Board Act, RSC 1985,

c. N-7. Notably, the timelines will apply to government

and not the project proponents.

• Consolidate responsibility for environmental assessments

with the Canadian Environmental Assessment Agency

for most projects, and with the Canadian Nuclear Safety

Commission (CNSC) and the NEB for projects within

their jurisdiction. This will consolidate the number of

organizations responsible for reviews from more than 40

to three.

• Provide the federal government the authority through

substitution and equivalency provisions to allow provin-

cial environmental assessments that meet the substantive

requirements of the Canadian Environmental Assess-

ment Act to replace federal assessments as a means to

eliminate duplication.

• Make it possible for a single regulator, such as a prov-

ince, the NEB, or the CNSC, that is conducting a project

review, to issue authorizations under key provisions of

the Fisheries Act, if the regulator meets federal require-

ments.

• No longer require joint review panels for projects regu-

lated by the NEB and the CNSC.

• Establish clearer accountability for decisions on major

pipeline projects in the national interest by providing

government the authority to approve or reject a proposed

pipeline, based on recommendations of the NEB and un-

der conditions for safe operation of the pipeline set by

the NEB, which may not be altered by the government.

• Allow for increased use of regional environmental as-

sessments to identify and address potential regional and

cumulative effects, particularly in areas experiencing

large-scale developments, in cooperation with provincial

governments.

Project developers should be encouraged by the proposed

changes; however, as they say, the “devil is in the details.” It will

be important to continue to monitor the development of the legis-

lation necessary to implement the federal government’s proposed

plan.

A L I S O N  G R A Y

—  R E P O R T E R  —

SUPREM E COURT OF CANADA DECLINES TO CLARIFY SCOPE

OF DUTY TO CONSULT AND ACCOM M ODATE FIRST NATIONS

Last year, the British Columbia Court of Appeal released its

decision in West Moberly First Nations v. British Columbia (Chief

Inspector of Mines), 2011 BCCA 247. The West Moberly appeal

provided an opportunity for the court to clarify the scope of the

duty to consult and accommodate First Nations, particularly,

whether the duty to consult includes a consideration of the cu-

mulative effects of “past wrongs” and the impact of future devel-

opments.

British Columbia sought leave to appeal the Court of Appeal’s

decision to the Supreme Court of Canada, and on February 24,

2012, the Supreme Court of Canada dismissed the application,

thus declining the opportunity to clarify the scope of the duty to

consult and accommodate First Nations.

West Moberly involved decisions made by officials in the

British Columbia Ministry of Energy, Mines and Petroleum

Resources (MEMPR) that amended existing permits to allow First

Coal Corporation (First Coal) to obtain a 50,000 tonne bulk
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sample of coal, and to engage in a 173 drill hole, five trench

Advanced Exploration Program (Program). Id. at ¶ 1.

The Program would take place within the West Moberly First

Nation’s (WMFN) preferred traditional hunting ground and,

specifically, would affect important winter caribou habitat. Id. at

¶ 21. The WMFN took the position that First Coal’s application

should be rejected, their proposed mining activities relocated to

another area where the habitat for the caribou would not be af-

fected, and a plan should be put in place for the recovery of the

Burnt Pine caribou herd. Id. at ¶ 143. First Coal developed plans

to mitigate harm from the Program and to monitor its effects upon

the caribou through the Caribou Mitigation and Monitoring Plan

(CMMP). Id. at ¶ 37.

For over four years, the MEMPR proceeded with consultation

“towards the deeper end of the consultation spectrum” with

respect to the issue of impacts on the caribou. The result of such

efforts was the implementation of certain mitigation measures,

including the CMMP, which also established the Burnt-Pine

Caribou Task Force. The CMMP was provided to the WMFN for

comment and was subject to a number of revisions. Id. at ¶ 46.

Among the issues before the B.C. Court of Appeal was

whether the duty to consult includes consideration of past wrongs,

cumulative effects, and future development on the WMFN’s right

to hunt caribou, specifically from the Burnt Pine herd. The ma-

jority, consisting of Chief Justice Finch and Justice Hinkson,

adopted a broad interpretation of the duty to consult, holding that

the duty must include a consideration of cumulative effects ex-

tending beyond the consequences of the permits at issue. The

majority then went on to conclude that the consultation in this

case was unreasonable. Id. at ¶ 125.

In her dissenting decision, Justice Garson took a narrower

approach, holding that the duty to consult encompassed the poten-

tial adverse impact of the permits themselves, and not the broader

impact of a full mining operation, and should focus on the right to

hunt generally, not the Burnt Pine caribou herd specifically. Ac-

cordingly, Justice Garson concluded that the Province properly

considered the impact of the Program on the Burnt Pine caribou

herd within the broader context of the Treaty 8 right to hunt. Id.

at ¶ 223.

On the issue of the scope of the duty to accommodate, the

majority consisted of Justice Hinkson and Justice Garson. Again,

at issue was whether accommodation should be interpreted broadly

to include a remedy for the cumulative effects of past wrongs.

Justice Hinkson concluded that “the potential adverse effect on an

Aboriginal right must be causally linked to current Crown con-

duct, and not past events.” Id. at ¶ 178. Thus, for the duty to

consult to be triggered, the Crown’s current proposed conduct

must itself be causally linked to the potential adverse consequence

affecting the Aboriginal right, and the duty to accommodate did

not oblige the Crown to accommodate the effects of prior impacts

upon treaty rights. Id. at ¶ 181.

Justice Garson essentially agreed with Justice Hinkson’s ap-

proach to the duty to accommodate, finding that “the chambers

judge erred in construing the Crown’s duty to consult and accom-

modate so broadly” as to include a requirement to consider past

wrongs, cumulative effects, and future development. Id. at ¶ 251.

The B.C. Court of Appeal’s divided decision leaves the some

uncertainty with respect to the scope of the duty to consult and

accommodate as it relates to past wrongs, cumulative effects, and

future development. However, based on the approach favoured by

the court in West Moberly, the law currently provides that con-

sultation must include a consideration of cumulative effects ex-

tending beyond the consequences of the permits at issue, but that

accommodation should relate solely to the potential impacts

flowing from the project or application at issue. While past effects

may be relevant, there must be a causative link between the pro-

posed conduct and the alleged impacts in question.

T A R I Q  R E M T U L L A

—  R E P O R T E R  —

ALBERTA PROVINCIAL ELECTION UPDATE

On April 23, 2012, Alison Redford and the Progressive Con-

servative (PC) party surprised the media and pollsters by winning

the Alberta provincial election and ensuring that the PC party will

govern for another four years. Throughout her campaign, Alison

Redford has made it clear that she will continue to support both

the proposed Keystone XL and Northern Gateway pipeline proj-

ects so that Alberta’s pipeline capacity can match the oil sands

production. Premier Redford has also addressed oil and gas roy-

alty structure and, based on her comments, it is very unlikely the

PC will make a move to increase royalties. In addition to sup-

porting existing initiatives focused on the development of the

energy industry, the PC reelection platform also addressed several

new initiatives that it hopes to accomplish.

Canadian Energy Strategy

One of the key points of the PC’s election platform was the

implementation of a Canadian Energy Strategy (CES). The goal

of the CES is to develop Alberta’s resources with a long-term

view to benefit all Canadians. The CES is a three-pronged plan to

focus on:

• Integrated energy systems, sustainability, and con-

servation – systematic and credible monitoring of

the cumulative impacts of existing and future devel-

opment, and facilitating development of renewable

energy.

• Technology and innovation – increasing focus on

creating cleaner energy technologies, employing

energy-smart and sustainable initiatives, and balanc-

ing the economic and environmental impacts of the

energy . . . produce[d] and consume[d] today, and

into the future.

• Delivering energy to people – first, by securing ac-

cess to new markets with pipeline and electricity in-

frastructure, and streamlining regulatory processes;

and second, by enabling full and active participation

of Canada’s provinces and territories in internation-

al energy discussions and multilateral agreements.

See http://albertaventure.com/2012/04/30205. The CES may take

some time to get off the ground as it does not align with the



page 34 MINERAL LAW NEWSLETTER

energy goals of the current federal Conservative government; it

will also see resistance from the opposition Wildrose party.

AOSTRA 2

Alison Redford has pledged that her government will invest

$3 billion in funding over 20 years to develop new environmental

technologies through a new energy research group called Alberta

Oil Sands Technology and Research Authority (AOSTRA 2).

Named after the original AOSTRA implemented by Premier Peter

Lougheed in 1974, AOSTRA 2 would pursue activities in the fol-

lowing areas: (i) “[c]lean gasification of feedstocks, such as

bitumen bottoms, petroleum coke, biomass, waste and coal, and

transforming these feedstocks into synthetic gas, and other valu-

able value added products such as heat, electricity, and petro-

chemical feedstock”; (ii) identifying, acquiring, and adapting

“technologies for the development of Alberta’s emerging and

alternate fuels, such as underground coal gasification and nano-

technology applications”; (iii) demonstrating “leading edge geo-

thermal and bioenergy technologies which utilize municipal solid

waste, forestry and agricultural residues and produce power, hy-

drogen and liquid fuels”; (iv) expanding the “alternative energy

sector and strategies in biofuels and integrated solutions”; (v)

“[d]evelop and implement a commercial export and development

strategy for Alberta’s clean energy and environmental services

industries”; and (vi) work with the Alberta educational systems

“to further develop the knowledge, expertise and human capital

needed for clean energy and environmental technology value chain

development.” At this time it is unclear how AOSTRA 2 will

work alongside existing programs with similar mandates.

Joint Oil Sands Monitoring Program

The PC government is also touting the Joint Canada-Alberta

Implementation Plan for Oil Sands Monitoring that was an-

nounced in early February 2012. The program will be managed by

both the provincial and federal governments. The goal of the

program is to collect and publish data related to the environmental

impact of oil sands development.
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F E D E R A L  —  M I N I N G

continued from page 1

suant to a NOI did not constitute ‘agency action’ under the ESA.”

Id. at 1017 (citing Karuk Tribe of California v. U.S. Forest

Service, 640 F.3d 979 (9th Cir. 2011)).

But in a split en banc decision, the Ninth Circuit rejected the

Service’s argument that responding to NOIs is a decision not to

regulate, and instead found that the decision was “agency action”

triggering the consultation requirement under section 7 of the

ESA. Id. at 1021–24.  In deciding that the Service was authorizing

mining, rather than declining to regulate, the court appeared

persuaded that the Service’s NOI responses were agency action

because “the record in this case demonstrates that the Forest

Service controls mining activities through the NOI process” and

had “formulated precise criteria for the protection of coho salmon,

communicated those criteria to prospective miners, and approved

the miners’ activities under a NOI only if they strictly conformed

their mining to the specified criteria. . . . [and] monitored the

miners’ compliance with those criteria.”  Id. at 1024. The court

distinguished Sierra Club v. Penfold, 857 F.2d 1307 (9th Cir.

1988), which dealt with similar Bureau of Land Management

regulations and whether approval of notice mining operations

triggered NEPA through its major federal action requirement. 681

F.3d at 1024. The court found that while responses to NOIs are

not “major federal actions” that trigger NEPA, such responses do

trigger the ESA § 7 consultation requirement. Id.

F E D E R A L  —  O I L  &  G A S

continued from page 1

tains higher-elevation moist montane habitat. 2012 WL 2370067,

at *1. Portions of the planning area include the Naval Oil Shale

Reserves (NOSR) nos. 1 and 3. Id. In 1997, Congress passed leg-

islation, the Transfer Act, 10 U.S.C. § 7439, transferring juris-

diction over NOSR 1 and 3 from the U.S. Department of Energy

to the U.S. Department of the Interior (DOI). The Transfer Act

provided that DOI shall enter into leases with one or more private

entities for the purpose of exploring and producing oil and gas

and required BLM to manage the lands in accordance with the

Federal Land Policy and Management Act, 43 U.S.C. §§ 1701–

1782. 2012 WL 2370067, at *2 (citing 10 U.S.C. § 7439(b)).

BLM adopted an alternative that provided for oil and gas

development on the plateau to “proceed sequentially across six

‘phased development areas’ defined by the Plateau’s drainage

basins . . . .” Id. at *4. After developing the initial area, de-

velopment would not proceed to a subsequent area “until lessees

had achieved ‘substantial completion of diligent drilling in the

preceding area’ and had satisfactorily complied with ‘mitigation

and interim reclamation requirements.’ ” Id.

The environmental plaintiffs challenged the Final RMP/EIS

on several grounds, including that (1) the Final RMP/EIS did not

consider an adequate range of alternatives and (2) BLM failed to

take the “hard look” required by NEPA because the agency did

not use a sufficient time period for its planning horizon, did not
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adequately analyze the cumulative effects of development on

wildlife and air, and did not analyze ozone. Id. at *7–19.

Alternatives. Plaintiffs raised two claims based on BLM’s

alternatives analysis. First, plaintiffs argued that BLM improperly

relied on the Transfer Act to delete Alternative F (prohibiting

most leasing on the top of the plateau) from the Final RMP/EIS.

The court rejected that claim. According to the court, BLM

properly interpreted the Transfer Act to require a “significant

portion” of NOSR 1 to be made available for oil and gas leasing

and the agency properly deleted Alternative F because it would

make none of the NOSR 1 area atop the plateau available for oil

and gas leasing. Id. at *9. Second, plaintiffs claimed that BLM

violated NEPA by failing to separately consider the Community

Alternative, an alternative that would have required gas to be

directionally drilled from wells around the perimeter of the pla-

teau while leaving most of the surface of the plateau undisturbed.

BLM argued that the Community Alternative was not a reasonable

alternative because it was infeasible. The court rejected that view

as a post hoc justification and remanded the issue to BLM to

weigh competing evidence. Id. at *10–11.

Planning Horizon. BLM used a 20-year time period for its

analysis in the EIS because “ ‘there are too many variables’ in

play beyond that point” and BLM had, in its words, a “dismal

record” of forecasting in excess of 20 years. Id. at *13. Plaintiffs

argued that, rather than a 20-year time period for the analysis,

BLM was required to rely on the foreseeable life of the oil and

gas development. The court held that BLM properly limited its

analysis to a 20-year planning horizon based on evidence in the

record showing the speculative nature of forecasts in excess of 20

years. Id. at *11–13.

Cumulative Impacts. The court found that BLM’s cumulative

effects analysis of oil and gas development on elk and deer was

adequate. Id. at *15. The court, however, agreed with the plain-

tiffs that BLM’s cumulative effects analysis on air was inadequate

because BLM did not model the air quality effects of private oil

and gas wells outside the planning area or offer a more complete

explanation as to why such an analysis was impractical. Id. at *17.

Ozone. Plaintiffs challenged the Final RMP/EIS as not taking

a “hard look” at air quality because BLM did not model or screen

for the effects of development on ozone. BLM argued that its

analysis of ozone precursors supported the decision not to further

analyze ozone, but the court rejected that position as a post hoc

justification. Id. at *17–19. The court left it to the agency to

determine on remand whether ozone modeling or other analysis

was necessary.

Remedy. The court rejected the plaintiffs’ request to cancel

the leases BLM had already issued. The court explained that on

remand the agency may very well reach the same decision based

on a more complete record. Id. at *19. However, if BLM deter-

mined that any substantive changes to the Final RMP/EIS were

necessary and implicated the validity of the leases, then BLM

could address those issues at that time. Id.

Editor’s Note: The reporter’s law firm, Davis Graham &

Stubbs LLP, is counsel of record for one of the parties involved

in the decision.

W I L L I A M  B .  B U R F O R D

—  G U E S T  R E P O R T E R  —

ENVIRONM ENTAL GROUPS’ APPEAL OF OUTER

CONTINENTAL SHELF EXPLORATION AND DEVELOPM ENT

PLANS REJECTED

In the wake of the blowout of BP’s Macondo well in the Gulf

of Mexico and the resulting massive oil spill, three nonprofit

environmental protection organizations, the Sierra Club, the Gulf

Restoration Network, and the Center for Biological Diversity,

filed petitions in the U.S. Court of Appeals for the Fifth Circuit

challenging the issuance by the Department of the Interior (DOI),

shortly before and after the disaster, of 16 approvals of oil com-

panies’ plans for oil exploration and development under the Outer

Continental Shelf Lands Act (OCSLA), 43 U.S.C. §§ 1331–1356a.

The court rejected the appeals on statutory grounds in Gulf Resto-

ration Network, Inc. v. Salazar, 683 F.3d 158 (5th Cir. 2012).

The petitioners argued that DOI’s approval of the plans vio-

lated both OCSLA and the National Environmental Policy Act of

1969 (NEPA), 42 U.S.C. §§ 4321–4347, because its action failed

to consider the Macondo disaster in approving deepwater drilling

and in the adequacy of DOI’s environmental analyses generally.

683 F.3d at 164. The court acknowledged that the petitioners had

standing to file appeals of this nature, meeting the statutory re-

quirement that members of the organizations suffered injury re-

dressable if they prevailed, but the petitioners had not participated

in the administrative proceedings that resulted in DOI’s challenged

approvals.

The environmental groups admitted they had not directly

objected to the oil companies’ exploration and development plans

when filed, but they argued that the court should create, for them,

an exception to the statutory rule that judicial review is available

only to a person who participated in the administrative pro-

ceedings related to the DOI action being appealed. Id. at 174.

Exceptions to the requirement for exhaustion of administrative

remedies have been recognized by the federal courts, the court

observed. This has been done, however, only in extraordinary

circumstances, traditionally, for example, where the unexhausted

administrative remedy would be plainly inadequate, the claimant

has made a constitutional challenge to the administrative process

itself, or exhaustion of administrative remedies would be futile

because the agency clearly will reject the claim. Id. at 176. The

petitioners did not rely on one of the traditional exceptions but

asked the court to recognize a new one: that they should be

excused from the statutory requirement for participation in the

administrative process because their failure to do so was caused
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by DOI’s untimely, “obscure,” and “difficult to find” postings of

the oil companies’ plans on the Internet. Id. The court declined,

because “the petitioners [had] not demonstrated that their failure

to participate in the administrative proceedings was caused by the

DOI’s actions or omissions.” Id. The oil companies’ plans were

in fact posted on the DOI website and were otherwise made

publicly available, it pointed out, and the petitioners did not allege

that they had actually tried without success to access them. Id. at

178. The petitioners, the court concluded, had “failed to offer any

evidence or persuasive argument that the DOI’s actions or omis-

sions, rather than their own inattention or unpreparedness, caused

their failure to participate . . . .” Id. at 179.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

from any one production well were combined with the plant, the

combined emissions would exceed 100 tons per year and title V

major source thresholds. Id. (citing 42 U.S.C. § 7602). Under the

CAA, multiple pollutant-emitting activities can be aggregated

together and considered a single stationary source for permitting

purposes if they: (1) are under common control, (2) are located on

one or more contiguous or adjacent properties, and (3) belong to

the same major industrial grouping. Pollutant-emitting activities

must satisfy all three factors to be aggregated as a single station-

ary source. Id. at *2 (citing 40 C.F.R. § 71.2).

In 2005, Summit submitted a title V applicability request to

EPA, asking for EPA’s determination as to whether emissions

from Summit’s plant and surrounding wells should be aggregated

together and permitted as a single stationary source under the

CAA’s title V operating permit program. Id. at *3. The plant and

wells are owned by Summit, share the same SIC code, and are not

located on contiguous properties; thus, the determinative factor is

whether such wells are “adjacent” to the plant. Summit argued

that the wells should not be aggregated with the sweetening plant

primarily because they are located at great distances from the

plant on entirely different tracts, leases, and surface sites. Id. at

*4. After several years of back-and-forth communications, EPA

determined that the plant and wells should be aggregated and

permitted as a single major source under title V. Id. at *5. In

making its determination, EPA noted that factors other than

proximity enter into an adjacency determination, including, for

example, the “nature of the relationship between the facilities”

and the “degree of interdependence between them.” Id. at *6.

Because EPA determined that the plant and wells work together

as a single unit to produce a single product, the facilities were

functionally interdependent and must be considered a single sta-

tionary source of emissions. Summit challenged EPA’s determi-

nation in the Sixth Circuit. Id.

The Sixth Circuit’s analysis and decision turned entirely on

the “adjacent” factor in single source determinations under the

CAA and the meaning of that term. The court, relying primarily

on the dictionary definition and interpretive case law, determined

that the word “adjacent” is unambiguous and implies physical

proximity. Id. at *10. Thus, the court gave no deference to EPA’s

interpretation and held that:

EPA’s interpretation of the requirement that activities be

“located on contiguous or adjacent properties,” i.e., that

activities can be adjacent so long as they are functionally

related, irrespective of the distance that separates them,

undermines the plain meaning of the text, which demands,

by definition, that would-be aggregated facilities have

physical proximity.

Id. Going further, the court held that even assuming the word

“adjacent” is ambiguous, EPA’s interpretation of the word to

include a functional interdependence component is inconsistent

with the regulatory history of the title V program and EPA-issued

guidance. Id. at *11.

Notably, in response to EPA’s argument that its “longstand-

ing” interpretation of the word “adjacent” should be entitled to

heightened deference, the court stated that “an agency may not

insulate itself from correction merely because it has not been

corrected soon enough, for a longstanding error is still an error.”

Id. Thus, the court gave no weight to decades of EPA interpretive

letters and memoranda that relied on functional interdependence

in determining adjacency, which, according to the court, amounted

to a history of “entrenched executive error.” Id. (quoting Rapanos

v. United States, 547 U.S. 715, 752 (2006)). The court remanded

the case to EPA “to determine whether Summit’s sweetening plant

and sour gas wells are sufficiently physically proximate to be con-

sidered ‘adjacent’ within the ordinary, i.e., physical and geograph-

ical, meaning of that requirement.” Id. at *1.

The full impact of the court’s decision is not yet clear. EPA

may still petition the Sixth Circuit for en banc review, and, pre-

sumably, the court’s decision will be binding on EPA only in those

Sixth Circuit states where it directly implements the CAA. But, if

extended further, the decision may have far-reaching impacts on

CAA single source determinations for all industries because it,

effectively, limits an “adjacency” determination to physical and

geographic considerations. 

D.C. CIRCUIT UPHOLDS EPA’S GHG  REGULATIONS

On June 26, 2012, the U.S. Court of Appeals for the District

of Columbia Circuit issued an opinion in Coalition for Respon-

sible Regulation v. EPA , 684 F.3d 102 (D.C. Cir. 2012), up-

holding EPA’s greenhouse gas-related rules against challenges

from various states and industry groups, which argued that such

rules are based on improper interpretations of the Clean Air Act

(CAA), 42 U.S.C. §§ 7401–7671q, and are otherwise arbitrary

and capricious. The background of the rules and the important

holdings from the court’s opinion are discussed below.

In Massachusetts v. EPA, 549 U.S. 497 (2007), the U.S.

Supreme Court held that greenhouse gases (GHG) are an “air

pollutant” subject to regulation under the CAA and that EPA has

a statutory obligation to regulate GHGs if it determines that they

contribute to climate change. Thus, the Court directed EPA to

determine “whether sufficient information exists to make an en-

dangerment finding” for GHGs. 684 F.3d at 114 (quoting 549

U.S. at 534).

As a result of the Court’s decision, EPA embarked upon a

series of GHG-related rulemakings. First, EPA issued an Endan-

germent Finding in which it determined that GHGs contribute to

climate change, which is reasonably anticipated to endanger pub-
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lic health and welfare. Id. (citing 74 Fed. Reg. 66,496 (Dec. 15,

2009)). Based on this finding, EPA then promulgated the Tailpipe

Rule for GHGs, which sets GHG emission standards for cars and

light trucks. Id. at 115. Upon EPA’s promulgation of the Tailpipe

Rule, GHGs became a regulated pollutant under the CAA and,

pursuant to EPA’s interpretation of the CAA (discussed below),

were automatically subject to regulation under the CAA’s Preven-

tion of Significant Deterioration (PSD) and title V permitting pro-

grams for stationary sources. EPA then issued two rules to phase

in regulation of GHG-emitting sources under PSD and title V: the

Timing Rule and the Tailoring Rule. The Timing Rule provided

that an air pollutant becomes “subject to regulation” under the

CAA (and, hence, subject to PSD and title V) once a regulation

requiring control of that pollutant is effective. Accordingly, sta-

tionary sources of GHGs would be subject to PSD and title V

permitting requirements on the effective date of the Tailpipe Rule—

i.e., January 2, 2011. Finally, EPA promulgated the Tailoring

Rule, which “tailored” the CAA emission thresholds for the PSD

and title V programs (i.e., 100/250 tpy) to require, at least ini-

tially, only the largest GHG sources to be subject to PSD and

title V permitting requirements. Id. at 115–16.

Endangerment Finding

The petitioners challenged EPA’s Endangerment Finding

on multiple grounds, some of which are discussed below. First,

petitioners argued that EPA improperly interpreted the CAA as

restricting the Endangerment Finding to a solely science-based

decision and, instead, EPA should have also considered other

factors, including the cost-benefit analysis for GHG regulation,

the potential for societal adaptation to or mitigation of climate

change, and the absurd results that would follow an endangerment

finding (i.e., triggering of permitting requirements for hundreds

of thousands of sources based on the CAA’s statutory emission

thresholds). Id. at 117. The court, however, held that section

202(a)(1) of the CAA, 42 U.S.C. § 7521, requires EPA to answer

only two questions: (1) whether GHGs may reasonably be an-

ticipated to endanger public health or welfare, and (2) whether

motor-vehicle emissions cause or contribute to that endangerment.

According to the court, these questions require scientific judg-

ment, not policy discussions. 684 F.3d at 117–18.

Petitioners also challenged the adequacy of the scientific

record underlying the Endangerment Finding. According to the

petitioners, EPA improperly delegated its decision-making author-

ity to climate change organizations. In particular, the petitioners

objected to the EPA’s reliance on certain “major assessments” of

GHGs and climate change made by the Intergovernmental Panel

on Climate Change, the U.S. Global Climate Research Program,

and the National Research Council. The court, however, rejected

this argument as a “semantic trick” and held that EPA did not

delegate, explicitly or otherwise, any decision-making authority

to these entities, but instead simply sought out and reviewed

existing scientific evidence on the subject to determine whether

an endangerment finding was warranted. Id. at 119–20. Petitioners

also argued that the scientific evidence reviewed was too uncer-

tain to support the Endangerment Finding. But the court deter-

mined that some uncertainty does not, without more, invalidate

EPA’s finding, especially in light of the precautionary nature of

the CAA and its purpose to protect public health. Id. at 121.

Petitioners also argued that the Endangerment Finding was

“arbitrary and capricious because EPA did not ‘define,’ ‘mea-

sure,’ or ‘quantify’ either the atmospheric concentrations at which

greenhouse gases endanger public health or welfare, the rate or

type of climate change that [EPA] anticipates will endanger public

health or welfare, or the risks or impacts of climate change.” Id.

at 122. The court held that section 202(a)(1) of the CAA does not

require EPA to set a precise numerical value as part of an endan-

germent finding. According to the court, EPA’s “failure to distill

this ocean of evidence into a specific number at which greenhouse

gases cause ‘dangerous’ climate change is a function of the pre-

cautionary thrust of the CAA and the multivariate and sometimes

uncertain nature of climate science, not a sign of arbitrary or

capricious decision-making.” Id. at 123.

Petitioners also argued that the EPA’s decision to include

perfluorocarbons and sulfur hexafluoride in the group of GHGs

that comprise the definition of “air pollution” and “air pollutant”

at issue in the Endangerment Finding—i.e., an aggregate of six

well-mixed greenhouse gases, including carbon dioxide, methane,

nitrous oxide, hydrofluorocarbons, perfluorocarbons, and sulfur

hexafluoride—was arbitrary and capricious because motor vehi-

cles generally do not emit these two gases. The court, however,

ruled that no petitioner had standing to challenge EPA’s decision.

Id. at 123–24.

Tailpipe Rule

In their challenge to the Tailpipe Rule, the petitioners pri-

marily argued that EPA relied on an improper interpretation of

section 202(a)(1) of the CAA in promulgating the rule and should

have considered the economic impacts of its conclusion that the

rule triggers stationary-source regulation under the PSD and title V

programs. Id. at 126. The court rejected petitioners’ arguments

based on the plain text of section 202(a)(1), which the court de-

termined affords EPA no discretion to defer issuance of motor-

vehicle emissions standards on the basis of stationary-source costs.

Id. at 127.

EPA Interpretation of Stationary Source Regulations

Petitioners also challenged EPA’s 1978 interpretation of the

CAA, which concluded that the PSD permitting program applies

to both pollutants regulated under the CAA’s National Ambient

Air Quality Standards (NAAQS) and other pollutants regulated

under other CAA programs. Id. at 129. GHGs are not regulated

under NAAQS; however, once the Tailpipe Rule became effec-

tive, GHGs became a regulated pollutant under the CAA and, ac-

cording to EPA’s interpretation, subject to PSD permitting. EPA

argued that its interpretation is compelled by the CAA. Id.

As an initial matter, EPA argued that petitioners’ challenges

to EPA’s long-standing interpretation were barred as untimely.

However, the court held that two petitioners—the National As-

sociation of Home Builders and National Oilseed Processors As-

sociation—had newly ripened claims as a result of the Tailpipe

Rule, which expanded the PSD program to sources previously not

subject to regulation under that program (e.g., multi-family build-

ings). Id. at 130.

In turning to the merits of petitioners’ claims, the court en-

gaged in the familiar Chevron analysis and first looked to the

plain language of the CAA. Section 169(1) of the CAA requires

PSD permits for stationary sources emitting major amounts of
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“any air pollutant.” Id. at 134 (quoting 42 U.S.C. § 7479(1)

(emphasis omitted)). Since GHGs are indisputably an “air pol-

lutant,” the court held that the use of the broad modifier “any”

strongly suggests that section 169(1) encompasses GHGs. The

court held further that the U.S. Supreme Court’s decision in

Massachusetts v. EPA, in which the Court determined that the

CAA’s overarching definition of “air pollutant” in section 302(g)

unambiguously includes GHGs, supported this plain-language

reading of the CAA. 684 F.3d at 134. Given this, as well as

contextual considerations of other provisions of the CAA, the

court upheld EPA’s interpretation that the PSD program applies

to any pollutant regulated under the CAA, not only those covered

by a NAAQS. The court concluded that “EPA’s 34-year-old

interpretation of the PSD permitting triggers is statutorily com-

pelled: a source must obtain a permit if it emits major amounts of

any regulated pollutant and is located in an area that is in attain-

ment or unclassifiable for any NAAQS pollutant.” Id. at 143.

Timing and Tailoring Rules

EPA justified its “tailored” approach to GHG permitting in

the Tailoring Rule by invoking various doctrines of administrative

law—i.e., absurd results, administrative necessity, and one-step-

at-a-time. The petitioners challenged EPA’s reliance on these doc-

trines, arguing that they do not permit EPA to “depart unilaterally

from the CAA’s permitting thresholds and replace them with

numbers of its own choosing.” Id. at 145 (quoting State Peti-

tioners Timing & Tailoring Brief (alteration omitted)).

The court, however, did not reach the merits of petitioners’

challenge. Instead, the court held that the petitioners did not have

standing to challenge the Timing and Tailoring Rules because

they did not establish that these rules caused them an injury in fact

or one that could be redressed by the court’s vacature of the rules.

Id. at 148. Petitioners argued that they are injured because they

are subject to GHG regulation. The court, however, noted that, as

discussed above, the automatic operation of the CAA, not the

Timing or Tailoring Rules, mandates PSD and title V coverage

for major sources of GHGs. Furthermore, the court noted that the

Tailoring Rule actually mitigates petitioners’ alleged injuries

because it reduces the number of sources subject to GHG per-

mitting requirements. Indeed, the court recognized that vacature

of the Tailoring Rule would significantly exacerbate the peti-

tioners’ alleged injuries. Id. at 146.

Petitioners’ primary response to this latter jurisdictional

quandary was that vacature of the Tailoring Rule would result in

the application of the 100/250 tpy permitting thresholds to GHG

emitters, thereby resulting in “astronomical” costs, as well as

burdens on permitting authorities, that would necessitate correc-

tive legislation from Congress. The court rejected this argument

because petitioners’ theory that Congress would enact such cor-

rective legislation was too speculative. Indeed, the court noted

that, considering the numerous legislative hurdles that proposed

legislation must overcome, it has serious doubts as to whether it

is ever “likely” that Congress will enact legislation at all. Id. at

146–47.

F E D E R A L  E N E R G Y

R E G U L A T O R Y  C O M M I S S I O N

S H E I L A  S .  H O L L I S

—  R E P O R T E R  —

UPDATE ON FERC  ACTIVITIES OF NOTE

The Federal Energy Regulatory Commission (FERC) policy

focus is on three major areas:

(1) Energy projects siting;

(2) Compliance and enforcement in energy markets and

electricity reliability matters;

(3) Integration of renewable resources and coordination of

the electric and natural gas markets.

Since our last report these three initiatives have been re-

flected in a number of FERC orders, rules, and policy statements.

It is important to note that FERC is now a full commission, with

one newly confirmed commissioner and a reappointed commis-

sioner. Thus, following the traditional break in August, it is to be

expected that the commission will proceed apace with these core

efforts.

Highlights from the past few months of activity in these three

areas are set out below as representative of the mosaic of actions

taken recently by FERC.

Energy Projects Siting

Liquefied natural gas (LNG) exports are an area of increasing

FERC activity as the paradigm shift from gas imports transitions

to gas exports, and FERC is called upon to grant new permits to

applicants seeking to site, construct, and operate facilities to liq-

uefy domestic natural gas for export to markets worldwide. The

driver behind exports is the extraordinary amount of shale gas

determined to be available for nondomestic use, a reverse of the

classic LNG for import terminals and service previously the norm.

FERC granted its first authorization of a project that would export

resources from the United States in Sabine Pass Liquefaction,

LLC and Sabine Pass LNG, L.P., 139 FERC ¶ 61,039 (2012). The

project is located in Cameron Parish, Louisiana, and would enable

the companies to liquefy and export up to 2.2 billion cubic feet of

gas per day.

FERC’s approval under section 3 of the Natural Gas Act, 15

U.S.C. § 717b, came after the U.S. Department of Energy (DOE)

authorization for the companies’ plans to export the commodity

for a 20-year period to all Free Trade Agreement and non-Free

Trade Agreement nations. See 139 FERC ¶ 61,039, at *7 n.37.

The liquefaction project would be built in two stages, each

consisting of two LNG process trains with a liquefaction capacity

of an estimated 4.0 million tons per annum. Each LNG process

train will contain gas treatment facilities, gas turbine-driven refrig-

erant compressors, cold boxes and heat exchangers for cooling

and liquefying natural gas, waste heat recovery systems, and fire

and gas detection and safety systems, among other facilities. The

project will involve the permanent use of an additional 191 acres

within the existing Sabine Pass LNG terminal and will use five

existing LNG storage tanks at the site. No additional marine facil-

ities are required for the proposed project. Id. at *1–2.
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FERC found that the project could be constructed and oper-

ated safely and with minimal environmental impacts. Id. at *8. It

adopted FERC staff’s recommendations in the December 2011

environmental assessment for the project and required the appli-

cants to adhere to 55 mitigation conditions detailed in the report.

See id. at app. D.

Sabine Pass LNG and Sabine Pass Liquefaction must com-

plete construction and have the proposed facilities available for

service within five years of the date of the order. Id. at *29.

On the other side of the coin, on the same day as it authorized

the Sabine project, FERC vacated an order that had previously

authorized an LNG terminal. Pacific Connector Gas Pipeline, LP

and Jordan Cove Energy Project, L.P., 139 FERC ¶ 61,040

(2012). The vacated order has authorized Jordan Cove Energy

Project, L.P. (Jordan Cove) to site, construct, and operate an

Oregon LNG project and the related connector pipeline. Jordan

Cove had advised FERC that it would no longer seek to build the

terminal as an import facility, and simultaneously sought pre-

filing status to explore the feasibility of an export project on the

same site. FERC noted that it was not changing its long-standing

policy of allowing the market to determine which gas infrastruc-

ture projects go forward, once it had determined that a project

would not result in substantial adverse impacts. However, because

Jordan Cove was no longer intending to import LNG, FERC va-

cated the originally granted authorization for the project, and

Jordan Cove was required to submit a new application to con-

struct and operate the importation facilities if it determined there

is a market need for the import service. Id. at *4–6. One commis-

sioner dissented to that order. Id. at *8–9.

In another major development, and following up on our

previous report on the MARC I Hub Line (MARC I) project in

Pennsylvania and New York in the heart of the Marcellus Shale

development, see Vol. XXVII, No. 4 (2011) of this Newsletter,

FERC’s decision to certify the project under section 7 of the

Natural Gas Act, 15 U.S.C. § 717f, was upheld by the U.S. Court

of Appeals for the Second Circuit in a unanimous summary order.

Coalition for Responsible Growth and Resource Conservation v.

FERC, No. 12-566-ag, 2012 WL 2097249 (2d Cir. June 12, 2012).

In that case, the court upheld two FERC orders, denying the peti-

tion for review. The court relied on the National Environmental

Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321–4347, which states

that a federal agency proposing a “major Federal action[] signif-

icantly affecting the quality of the human environment” must

prepare a detailed statement about the environmental impact of

the action—i.e., an environmental impact statement (EIS). 2012

WL 2097249, at *1 (quoting 42 U.S.C. § 4332(2)(C)). And, in the

event the agency is unsure as to whether the action requires an

EIS, it must prepare an environmental assessment (EA) to deter-

mine whether to prepare the EIS. If the EIS is not necessary, a

finding of no significant impact (FONSI) will be issued by the

agency. Id.

The court, in reviewing FERC’s decision to prepare an EA

and issue a FONSI, determined that FERC did take a “hard look”

at the possible effects of the MARC I project and that FERC’s

decision was not arbitrary or capricious. Id. The court also found

that FERC’s cumulative impact analysis of the development of the

Marcellus Shale natural gas reserves was sufficient, and that

FERC had “reasonably concluded that the impacts of that devel-

opment are not sufficiently causally-related to the [MARC I]

project to warrant a more in-depth analysis.” Id. at *2. In addition,

the court stated that “FERC’s discussion of the incremental effects

of the project . . . was sufficient.” Id. The court said that the envi-

ronmental comments of the parties, including the U.S. Environ-

mental Protection Agency, were considered and addressed by

FERC. Accordingly, the court held that FERC had properly dis-

charged its responsibilities and dismissed the petition for review.

Id.

Thus, FERC’s review—which had been under substantial

criticism by environmental groups opposed to hydraulic fractur-

ing, and who used the FERC approval of the siting, construction,

and operation of interstate pipelines under the Natural Gas Act as

a battlefield to challenge the fracturing process—withstood the

appeal. However, it is likely that the FERC process will continue

to be a stage on which opposition to the hydraulic fracturing

process will be further played out.

Enforcement and Compliance in M arkets and Reliability

A central effort of FERC over the last several years is

stepped-up enforcement in virtually all areas in which FERC has

jurisdiction. Two major examples are in the market manipulation

and reliability areas. In both cases, FERC has hit industry players,

including governmental entities, with significant fines and penal-

ties. In the electric markets, in particular, FERC has delivered

strong action via aggressive investigations, litigation in federal

district courts, tough negotiations, and finally huge settlements in

a number of cases. The levels of activity and resultant fines and

penalties are escalating, and they are impacting not only corpora-

tions but individuals as well. Brian Hunter, 137 FERC ¶ 61,146

(2011), as part of the investigation of Amaranth Advisors LLC, is

indicative of the potential risk to individuals. In that case FERC

sought a $30 million fine from Hunter, for allegedly manipulating

energy markets, even in the face of the U.S. Commodity Futures

Trading Commission’s (CFTC) arguments to the court that FERC

did not have jurisdiction to impose the fine. The CFTC has argued

that it had exclusive jurisdiction over futures trading on markets

it regulated (in this case the New York Mercantile Exchange). All

in the industry should be mindful of the increased muscularity of

the CFTC Division of Enforcement, its broad reach, and sophis-

ticated investigatory capabilities.

There are several notable recent matters that demand atten-

tion. In July, it was revealed that FERC was investigating J.P.

Morgan. FERC sought discovery of 25 e-mails by J.P. Morgan

that J.P. Morgan claimed were attorney-client privileged. FERC

petitioned the U.S. District Court for the District of Columbia for

enforcement of FERC’s subpoena, and that battle is ongoing as of

the submission of this report. See FERC v. J.P. Morgan Ventures

Energy Corp., No. 1:2012mc00352 (D.D.C. filed July 2, 2012).

Normally, investigations do not become public until certain cri-

teria are met, but because of the refusal by J.P. Morgan to provide

the e-mails, FERC took its battle to court to obtain them. The

magnitude of the issues surrounding the action are huge, involv-

ing alleged manipulation of the California and Midwest electric

markets.

On March 9, 2011, Constellation Energy Commodities Group

settled with FERC regarding alleged violations of electric energy

market manipulation in an agreement that required the company

to pay a $135 million penalty and to disgorge $110 million in
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unjust profits. Also pending are investigations of Barclays Bank

PLC, Deutsche Bank, and others. All potential fines and penalties

associated with these investigations could be extremely large.

Prevention of manipulation of markets is a central pillar of FERC’s

entire regulatory scheme, and punishment of any such manipula-

tion, even when it impacts the futures markets and not solely the

physical markets, is a powerful area of concentration at FERC.

This has led to some noteworthy jurisdictional clashes with the

CFTC. In late May, FERC obtained a penalty for market manipu-

lation from Vista Energy Marketing, L.P. and one of its major

individual investors. In addition to the financial penalty, FERC

imposed restrictions on the jurisdictional activities of Vista and

the investor. See In re Vista Energy Marketing, L.P., 139 FERC

¶ 61,154 (2012).

On April 19, 2012, FERC took further steps to enhance its

already considerable market oversight by increasing its surveil-

lance and analysis of electricity markets, requiring that the region-

al transmission organizations and independent system operators

submit market data that they gathered to FERC. Order No. 760,

139 FERC ¶ 61,053 (2012). Thus, FERC intensified its direct

oversight of the market and made clear its stance that market

monitors in the electric markets appointed by the regional entities

were additive and complementary to FERC’s authorities. Huge

amounts of data are delivered to FERC on an ongoing basis.

Given the impact on the consumer of manipulation of the elec-

tricity markets, it is to be expected that more fines and penalties

will result.

In another major move, FERC issued an order in late July to

investigate possible violations of cyber security protocols on the

electric grid. See Order Requiring Reporting on North American

Energy Standards Board Public Key Infrastructure Standards, 140

FERC ¶ 61,066 (2012). This action, like the efforts to prohibit

and punish market manipulation of the energy markets, is ongoing

and very significant.

On another front, FERC is highly sensitive to reliability of the

energy systems subject to its jurisdiction, particularly the electric

infrastructure. Much of the focus comes as a result of the black-

outs of 2003 and after, and the entire regime developed to address

electric reliability. There have been some notable fines in this area

as well, including a $25 million fine for violations in Florida. See

Florida Blackout, 129 FERC ¶ 61,016 (2009). FERC has recently

expanded its reach over governmental bodies, including power

marketing entities, such as the Southwestern Power Administra-

tion (SWPA), a move opposed by the DOE. In that case, FERC

imposed a $19,500 penalty against SWPA for violations of North

American Electric Reliability Corporation reliability standards.

North American Electric Reliability Corp., 140 FERC ¶ 61,048

(2012). All of the above actions make clear the dedication and

power of FERC to vigorously enforce what it believes are its

jurisdictional obligations.

Coordination Between Electric and Gas Markets

Over the past several months FERC has undertaken numerous

steps to integrate, coordinate, and improve interaction between the

electric and gas markets. In a significant move, FERC issued an

order on July 19, 2012, adopting new business practice standards

for natural gas pipelines to improve that interaction. Order No.

587-V, 140 FERC ¶ 61,036 (2012). The order improves infor-

mation sharing by creating 15 new types of notices that utilities

can use to more easily identify conditions on interstate pipelines.

New notices could, for example, notify shippers of operational

flow orders, bumps, and other important information, affording

pipelines greater flexibility in assigning specific designations to

the notices. The standards also require the provision of notices to

balancing authorities and reliability coordinators, and gas oper-

ators in electric generation facilities. The pipelines must file new

tariff sheets by October 1, 2012, implementing the changes. In

August 2012, FERC scheduled a series of meetings to further the

coordination effort. See News Release, FERC, “FERC Schedules

Conferences on Gas-Electric Coordination” (July 5, 2012).

C A L I F O R N I A  —  M I N I N G

D O N O V A N  C .  C O L L I E R

A M A N D A  S C H N E I D E R

—  R E P O R T E R S  —

GOVERNOR BROW N INDEFINITELY EXTENDS THE

M ORATORIUM  ON SUCTION DREDGE M INING IN CALIFORNIA

On June 27, 2012, Governor Jerry Brown approved Senate

Bill 1018 (SB 1018), amending section 5653.1 of the California

Fish and Game Code, which continues California’s existing mora-

torium on suction dredge mining until the state develops rules that

fully mitigate significant environmental impacts and establishes

a fee structure to cover the costs of the program.

Prior to 2009, vacuum or suction dredge mining was per-

mitted with a permit issued by the California Department of Fish

and Game (Department). With the passage of Senate Bill 670 (SB

670) on August 5, 2009, the issuance of permits to operate vacu-

um and suction dredge equipment was designated a project under

the California Environmental Quality Act (CEQA). SB 670 pro-

hibited the issuance of permits and mining pursuant to permits

in rivers, streams, and lakes for instream mining purposes until

(1) the Department certified to the California Secretary of State

(Secretary) that the Department had completed the environmental

review of its existing vacuum or suction dredge equipment regula-

tions as ordered by the court in Karuk Tribe of California v.

California Department of Fish and Game, No. RG 05211597

(Alameda Cnty. Super. Ct. 2005), (2) the Department transmitted

for filing with the Secretary a certified copy of new regulations,

and (3) the new regulations became operative.

On July 26, 2011, the moratorium on the suction dredge

mining technique was extended by Assembly Bill 120 (AB 120),

which prohibited the use of vacuum or suction dredge equipment

until June 30, 2016, or until the director’s certification to the

Secretary that it completed the necessary environmental review.

AB 120 also required the director to certify that new regulations

fully mitigate all identified significant environmental impacts and

required a fee structure to be implemented to fully cover all costs

to the Department related to the administration of the program.

SB 1018, effective June 27, 2012, repeals the June 30, 2016,

date imposed by AB 120 and instead extends the moratorium

indefinitely until the director makes the required certification. SB

1018 also requires the Department to prepare and submit a report

with recommendations on statutory changes or authorizations nec-

essary to develop the required suction dredge regulations to the
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legislature by April 1, 2013. The report must include recom-

mendations related to the mitigation of all identified significant

environmental impacts as well as a fee structure that would fully

cover all program costs.

The Department is currently in the process of updating its

regulations, and is determining the necessary steps to meet the

requirements of SB 1018. At the time of this report, several law-

suits had been filed related to proposed suction dredge regulations

and the moratorium, which may impact the Department’s ability

to meet the legislative requirement. The current moratorium does

not prohibit non-motorized recreational mining activities, such as

panning for gold. It also does not restrict other methods, including

high banking, power sluicing, sniping, or using a gravity dredge,

so long as gravel and earthen materials are not vacuumed with a

motorized system from a river or stream.

P A T R I C K  G .  M I T C H E L L

C H R I S  P O W E L L

—  R E P O R T E R S  —

CALIFORNIA COURT OF APPEAL HOLDS THAT M INING

COM PANY LACKED A VESTED RIGHT TO M INE

W ITHOUT A PERM IT

The California Surface Mining and Reclamation Act of 1975

(SMARA), Cal. Pub. Res. Code §§ 2710–2796.5, requires that an

entity conducting surface mining operations have a permit, an

approved reclamation plan, and approved financial assurances for

reclamation. Id. § 2770(a). SMARA further provides, however,

that “[n]o person who has obtained a vested right to conduct

surface mining operations prior to January 1, 1976” is required

to obtain the permit. Id. § 2776(a). In McMillan v. County of

Siskiyou, No. C067581, 2012 WL 1826924 (Cal. Ct. App. 3d

Dist. May 21, 2012), the court held that a mining company had

failed to obtain a vested right to mine before January 1, 1976, and

was thus required to obtain a SMARA permit before mining.

In McMillan, Timberhitch Inc. (Timberhitch) had conducted

mining operations at a Siskiyou County site since 1967, and in

1979 obtained a conditional use permit from the county for the

mine. In 2003, Timberhitch transferred ownership of the site to a

newly created entity, Butte Creek Minerals, Ltd. (BCM), and the

site does not appear to have been mined since that time. New

surface owners requested an inspection of the site, prompting the

county to bring enforcement action against BCM for failure to

submit a certificate of insurance and hazardous materials business

plan, in violation of the conditional use permit. Id. at *1–3. BCM

challenged the county’s action, alleging that the county could not

require BCM to comply with conditions of a use permit because

the company had a vested right to mine without a permit. The

court disagreed, holding that BCM had not obtained a vested right

to mine prior to 1976. Id. at *7–11. The court further held that a

vested right that had not been formally “established” by the prior

owner could not be transferred, citing a 1976 Attorney General’s

opinion. See id. at *9. That opinion found that “the creation of a

vested right is a personal process, and a successor in interest to

real property may not assert that his predecessor’s actions created

a vested right in favor of the successor . . . .” Id. (quoting 59 Ops.

Cal. Atty. Gen. 641, 656–57 (1976)). The opinion further found

that once the vested right was established it became a transferable

property right. Id.

This decision, if not overruled by the California Supreme

Court, could create significant uncertainty for mining operations

in California that are operating as “vested” mines but have not yet

received a formal vested rights determination from their respec-

tive SMARA lead agencies. Notably, the court of appeals has

refused to publish this case despite several requests for publica-

tion, and the decision is now on appeal to the California Supreme

Court. Of potential further relevance is the same court’s 2006

opinion in Calvert v. County of Yuba, 51 Cal. Rptr. 3d 797 (Cal.

Ct. App. 3d Dist. 2006), holding that since mining operations

might deprive neighboring property owners of property rights, a

public hearing is required to formally vest a mining operation.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COLO . REV. STAT. §  38-5-105  DOES NOT GRANT THE POW ER

OF EM INENT DOM AIN TO COM PANIES FOR CONSTRUCTION

OF PIPELINES CONVEYING PETROLEUM

In Larson v. Sinclair Transportation Co., No. 09SC966, 2012

WL 1825229 (Colo. May 21, 2012), the Colorado Supreme Court

reversed the court of appeals decision and held that Colo. Rev.

Stat. § 38-5-105 does not grant condemnation authority to a com-

pany for construction of a petroleum pipeline. The court noted

that the statutes conferring condemnation power upon private enti-

ties are to be narrowly construed.

Colo. Rev. Stat. § 38-5-105 provides: “Such telegraph, tele-

phone, electric light power, gas, or pipeline company or such city

or town is vested with the power of eminent domain, and autho-

rized to proceed to obtain rights-of-way for poles, wires, pipes,

regulator stations, substations, and systems for such purposes by

means thereof.” The Colorado Supreme Court found that the

references in section 38-5-105 to “such . . . company” and “such

purposes” referred back to sections 101 and 102 of title 38, article

5. 2012 WL 1825229, at *2–3. Section § 101 provides:

Any domestic or foreign electric light power, gas, or

pipeline company authorized to do business under the

laws of this state or any city or town owning electric

power producing or distribution facilities shall have the

right to construct, maintain, and operate lines of electric

light, wire or power or pipeline . . . .

Colo. Rev. Stat. § 38-5-101 (emphasis added). Section 102 pro-

vides:

Any domestic or foreign electric light power, gas, or

pipeline company authorized to do business under the

laws of this state, or any city or town owning electric

power producing or distribution facilities shall have the

right to construct, maintain, and operate lines of electric

light wire or power or pipeline . . . .

Id. § 38-5-102 (emphasis added).
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The court found that these statutory provisions do not ex-

pressly authorize a pipeline company to condemn property for a

petroleum pipeline. The court found an ambiguity as to whether

“electric light” in sections 101 and 102 modifies “pipeline” and

construed the statute to conclude that the eminent domain power

applies only to construction of electric power infrastructure. 2012

WL 1825229, at *3–4. One of the points relied on by the court

was that the legislature “has granted limited condemnation author-

ity under other statutes to pipeline companies for the construction

and maintenance of pipelines conveying specific substances.” Id.

at *3. The dissenting opinion, however, notes that Colorado has

over 100 different condemnation statutes and found that other

condemnation statutes should not be used to narrow the scope of

the statute involved in this case. Id. at *16.

Justice Hobbs dissented in a very interesting discussion of the

history of oil pipelines in the United States and oil development

and pipelines in Colorado. Justice Hobbs describes the time when

oil was first discovered, when boats and wagons were the only

means to move oil. Later, pipelines and railroads competed for the

business to transport oil. He cites several situations where

railroads “tore up” the pipes laid by independent pipeline com-

panies. Id. at *11. Justice Hobbs discusses how the independent

pipelines were aimed at attacking the Standard Oil monopoly and

that state legislatures passed “free pipe” laws that strengthened the

eminent domain power of independent petroleum pipelines. Id.

Justice Hobbs found that the Colorado legislature took action to

sustain Colorado’s independent producers and refiners. Id. at *13.

He disagrees with the majority reasoning, including the fact that

the majority does not recognize that Colo. Rev. Stat. § 38-5-105

gives the eminent domain power to “gas” companies. Chief Justice

Bender joined in Justice Hobbs’ dissent and Justice Eid also dis-

sented based solely on the statutory language. 

CERTIORARI DENIED IN CASE REGARDING THE M EANING OF

“COM PLETION”

In Vol. XXVIII, No. 3 (2011) of this Newsletter, we reported

on Bledsoe Land Co. LLLP v. Forest Oil Corp., 277 P.3d 838

(Colo. Ct. App. 2011). On March 26, 2012, the Colorado Su-

preme Court denied a writ for certiorari in this case. See No.

11SC592, 2012 WL 1018387 (Colo. Mar. 26, 2012).

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

COURT EXPLORES WHAT CONSTITUTES A BREACH OF

WARRANTY IN LEASE ASSIGNM ENT

David Barker assigned an oil and gas lease to RAMA Oper-

ating Company, Inc. (RAMA). Although the contract provided the

assignment would be “without warranty,” the assignment docu-

ment contained a warranty obligating Barker to “warrant and

forever defend the same against all persons whosoever lawfully

claiming or to claim the same.” RAMA’s drilling contractor had

moved to the assigned leased land to begin drilling operations

when a RAMA representative learned through the landowner that

a prior lessee asserted it still had a good lease. RAMA terminated

drilling operations after it contacted the prior lessee who asserted

a release it had given was a “mistake.” RAMA ceased drilling on

the leased land and sought damages from Barker for breach of

warranty.

The court in RAMA Operating Co. v. Barker, No. 105,589,

2012 WL 3055850 (Kan. Ct. App. July 27, 2012), held there was

no breach of warranty because there was no showing that the prior

lessee’s claim was a “lawful” claim. The mere assertion of a claim

by a third party is not a breach of the warranty. The complete

warranty clause provided:

Assignor covenants with the Assignee, its or his heirs,

successors or assigns: That the Assignor is the lawful own-

er of and has good title to the interest above assigned in

and to said lease, estate, rights and property, free and

clear from all liens, encumbrances, or adverse claims;

That said lease is a valid and subsisting lease on the land

above described, and all rentals and royalties due there-

under have been paid and all conditions necessary to keep

the same in full force have been duly performed, and that

the Assignor will warrant and forever defend the same

against all persons whosoever lawfully claiming or to

claim the same.

Id. at *5 (emphasis added) (last emphasis in original).

The court noted that the “free and clear from all . . . adverse

claims” language appeared in the “covenant” portion of the assign-

ment and was not part of the “warranty” portion. Therefore, if

Barker was unaware of any adverse claims when the assignment

was made, there was no breach of the representation, and no

continuing obligation because the warranty only covered “lawful”

claims. Id. at *6.

After examining the claims of the prior lessee, the court found

the prior lease had, in fact, terminated, and in any event, the prior

lessee would be estopped by the two releases it had granted,

which were of record at the time RAMA acquired its assignment.

As the court put it, “RAMA clearly overreacted to [the] adverse

claim . . . .” Id. at *11. The basic legal principle the court applies

is that under this form of warranty clause: “A breach does not

occur without a disturbance of possession and eviction under an

adverse title which existed at the time of the conveyance.” Id. at

*4 (quoting Lewis v. Jetz Service Co., 9 P.3d 1268, 1270 (Kan.

Ct. App. 2000)). The court therefore held: “that in the absence of

a lawful claim . . . to the interest conveyed to RAMA, Barker had

no duty to defend and did not breach his covenant of warranty of

title.” Id. at *6.

This case contains several lessons. First, if your contract does

not require a warranty, do not use an assignment form that con-

tains a warranty. The court’s opinion does not indicate whether

the existence of the warranty in the assignment was the product of

an amendment to the contract or an oversight. No request for

reformation due to mistake was mentioned in the opinion, and the

court and the parties apparently accepted that the warranty was

part of the deal. Second, standard warranty language may not ex-

press the parties’ desired intent. In some cases the assignee would

expect the assignor to respond to even unlawful claims. Because

it often takes a trial and trip to the appellate courts to distinguish

lawful from unlawful claims, the cost of answering this question

should be clearly allocated among the parties to the transaction.
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In this case, that burden was shifted to the assignee. Third, the

court may have identified the assignee’s real remedy in this

situation: The claims made by the prior lessee, in light of its prior

releases, “likely created liability for slander of title.” Id. at *11.

WHEN IN DOUBT, SUE EVERYONE: COURT’S PRIOR

ACCOM M ODATING COTENANT JOINDER RULING CAUSES

UNNECESSARY LITIGATION

To appreciate the holding in Dexter v. Brake , 269 P.3d

846 (Kan. Ct. App. 2012) (Dexter II), we must return to a prior

holding of the court in Dexter v. Brake, 174 P.3d 924 (Kan. Ct.

App. 2008) (Dexter I). Dexter I concerned one of those mundane

procedural issues: whether a non-party to the litigation must be

joined. In Dexter I the court was probably trying to do the parties

a favor, by allowing the merits to be addressed even though

neither party joined a cotenant mineral owner who was subject to

the oil and gas lease but apparently did not want to participate in

the litigation. The Dexter I court relied upon commentary in the

Williams & Meyers, Oil and Gas Law treatise to the effect that a

failure to join all cotenants merely means the lessee may continue

to have a relationship with the suing cotenants, not as an oil and

gas lessee, but rather as a cotenant through the unjoined lessor.

Dexter I, 174 P.3d at 933. As Dexter II demonstrates, the issues

before the Kansas court turned out to be different from those

addressed in Williams & Meyers, Oil and Gas Law.

In 1964 an oil and gas lease was granted covering 520 acres.

Subsequently, a 280-acre portion of the 520 acres became owned

by Kenneth and Helen Nelson (Nelson), with Nelson owning all

the mineral interest, subject to a nonparticipating royalty interest

in David Monroe. The other 240-acre portion of the 520 acres

became owned by Margaret Dexter (1/2 mineral interest) and

Monroe (1/2 mineral interest). These separate tracts remained

burdened by the 1964 oil and gas lease. Dexter II, 269 P.3d at

850–51. In Dexter I the court noted: “The terms of the original oil

and gas lease are not material to the issues framed in this litiga-

tion . . . .” Dexter I, 174 P.3d at 928. In Dexter II, however, the

original oil and gas lease becomes a major focus of the litigation

because of the entireties clause, which provided:

If the leased premises are now or hereafter owned in

severalty or in separate tracts, the premises, neverthe-

less, may be developed and operated as an entirety, and

the royalties shall be paid to each separate owner in the

proportion that the acreage owned by him bears to the

entire leased area. There shall be no obligation on the

part of the lessee to offset wells on separate tracts into

which the land covered by this lease is now or may here-

after be divided by sale, devise, or otherwise, or to fur-

nish separate measuring or receiving tanks for the oil

produced from such separate tracts.

Dexter II, 269 P.3d at 860 (emphasis added).

The lessee’s right to operate “the [520-acre] premises . . . as

an entirety” creates the unique problem for the prior litigants in

Dexter I. In Dexter I, Nelson and William and Margaret Dexter

(Dexter) brought suit and obtained a judgment canceling Joe

Brake’s oil and gas lease. As to Dexter’s 240-acre tract, they were

aware that Brake could continue to operate on their lands because

of his lease covering Monroe’s 1/2 mineral interest. Nelson, how-

ever, argued Brake had no right to be on his land because he

owned all the mineral interest in the 280-acre tract. See Dexter II,

269 P.3d at 851–52.

In Dexter II, as in Dexter I, the court had no problem finding

that Brake had failed to comply with amendments to his lease that

required Brake to take specific action to prevent the lease from

terminating. Dexter II came about when Monroe sought to termi-

nate Brake’s lease as to its 1/2 mineral interest. The same facts as

were presented in Dexter I, on behalf of Nelson and Dexter, were

relied upon to hold that the lease terminated as to Monroe in

Dexter II. Id. at 856.

In Dexter II, the Monroe termination action was consolidated

with a separate action brought by Nelson and Dexter suing for

“trespass, conversion, and an accounting of income from gas and

oil sales because Brake has continued unabated with his oil and

gas production on their properties.” Id. at 850. Regarding the

Nelson and Dexter claims, the court first noted that the statute of

limitations did not begin to run on the trespass and conversion

claims until June 12, 2006, when the trial court held the lease

should be cancelled. In any event, the court held this was a

continuing trespass and that the statute of limitations would not

begin to run, on the trespass claim, until the trespass ended. Id. at

853–54.

The most interesting issue concerned whether Brake was a

“good faith” or “bad faith” trespasser. Brake claimed substantial

operating expenses during the duration of his trespass. If his

trespass was in “bad faith,” he could recover no operating ex-

penses. Id. at 862. As to the Dexter tract, in which Monroe had a

1/2 mineral interest, Brake continued to be entitled to possession

of the wells and property located on the Dexter tract. The trial

court, however, found that Brake was a bad faith trespasser as to

the Nelson tract, because Brake had no rights, through Monroe or

otherwise, in the Nelson tract. The court of appeals reversed this

finding relying on Brake’s argument that under the entireties clause

Brake, as lessee of the entire 520-acre tract, had a right to con-

tinue operations on both of the divided interests comprising the

leased land. The court stated: “[w]e do find that Brake relied in

good faith on his belief that he had a continuing responsibility to

Monroe under the entirety clause of the Lease.” Id. at 861. Under

Brake’s oil and gas lease with Monroe, Monroe was entitled to a

share of royalties generated from wells located anywhere on the

520-acre lease.

The court affirmed the trial court’s allowance of $186,631.77

in operating expenses incurred during the period between August 1,

2004, when Dexter I terminated the lease as to Nelson and Dexter,

and January 25, 2008, the date the court of appeals affirmed

the trial court’s actions in Dexter I. The trial court had worked

through $258,138.14 in requested expenses to arrive at the

$186,631.77 in allowed expenses. Id. at 852. Excluded expenses

were those: (1) incurred before the date the lease was held to have

terminated (August 1, 2004); (2) incurred after the lease (as to

Monroe) ceased to produce in paying quantities (June 2008); and

(3) individual items incurred during the August 1, 2004, to June

2008 window, but not adequately established by the evidence. Id.

at 857–58.

Had the court in Dexter I been made aware of the entireties

clause argument that was so prominent in Dexter II, it is likely the

court would have held Monroe was a “contingently necessary”

party under the Kansas joinder statute. That would have allowed
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the court to require joinder of Monroe with Nelson and Dexter

to deal with their rights in a single proceeding. Instead, a dispute

that should have been resolved in 2008 was allowed to fester and

consume the time and money of all the parties, and the courts, into

2012.

CONTRACT STATUTE OF LIM ITATIONS APPLIES TO ROYALTY

UNDERPAYM ENT CLAIM S

The claims in Freebird , Inc. v. Merit Energy Co ., No.

10-1154-KHV, 2012 WL 3143870 (D. Kan. Aug. 1, 2012), are

similar to those being asserted in several class actions pending in

Kansas. Relying upon an implied covenant to market theory,

plaintiff asserted the lessee, regardless of how the gas is in fact

marketed, must pay royalty on the value of gas delivered into an

interstate pipeline, plus the value of fractionated natural gas

liquids (NGL) delivered to a downstream market, plus the value

of helium after it is separated, refined, and delivered to a down-

stream market. Because the defendant’s sales proceeds, which

were used to pay royalty, reflected deductions associated with

obtaining downstream values, plaintiff sued alleging three claims:

breach of lease, unjust enrichment, and accounting. Id. at *1–3.

Although suit was filed on September 10, 2008, the plaintiff

sought damages from January 1, 1998, to the present. Defendant

filed for partial summary judgment asserting plaintiff’s claims for

periods prior to September 10, 2003, were barred by Kan. Stat.

Ann. § 60-511, the Kansas five-year statute of limitations for

breach of a written contract. The plaintiff contended the statute of

limitations was tolled because the royalty obligation is an “open

account,” defendant engaged in fraudulent concealment with

deceptive information on its check stubs, and a discovery rule

should be applied to the unjust enrichment claim. 2012 WL

3143870, at *4.

Defendant’s basic argument was that the statute of limitations

for a breach of contract claim accrues “upon breach of the con-

tract by failure to do a thing agreed to.” Id. The court captures the

essence of plaintiff’s underlying theory, noting: “Plaintiff funda-

mentally disagrees that traditional contract law principles apply

to oil and gas leases, which are a mixture of real property and

contract.” Id.

The defendant contended the leases were “continuing con-

tracts” that gave rise to a separate cause of action for each failure

to make a payment when due. Id. at *3. The court seemed to

agree, and held, in any event, the leases did not meet the defi-

nition of an open account. Id. at *6. An open account con-

templates a series of debit and credit transactions between the

parties with either party having the power to “settle and close” the

account at any time. Id. at *4.

The court rejected plaintiff’s fraudulent concealment argu-

ment, noting “Kansas law has long held that fraudulent con-

cealment does not toll the statute of limitations on a breach of

contract claim.” Id. at *7. It only tolls the statute as to fraud

claims. The court also observed that “[e]ven if the fraudulent

concealment tolling doctrine did apply, ‘[t]here must be some

actual artifice to prevent knowledge of the fact, some affirmative

act of concealment, or some misrepresentation to exclude sus-

picion and prevent injury.’ ” Id. at *9 (quoting Friends University

v. W. R. Grace & Co., 608 P.2d 936, 941 (Kan. 1980) (second

alteration in original)). The plaintiff failed to raise a genuine issue

of fact as to how defendant’s check stubs, which “did not show in-

kind or cash processing or gathering fees,” constituted an “actual

artifice to prevent plaintiff from knowing how it calculated royalty

payments.” Id. As a third independent basis for rejecting the plain-

tiff’s fraudulent concealment argument, the court noted the plain-

tiff failed to show that even if it had exercised “due diligence,” it

still would not have discovered the claims at issue. Id.

Rejecting plaintiff’s discovery rule argument, the court noted

that Kansas, by statute, has listed seven different types of actions

in Kan. Stat. Ann. § 60-513(a) to which the discovery rule in Kan.

Stat. Ann. § 60-513(b) may apply. 2012 WL 3143870, at *11.

Unjust enrichment is not on the list and Kansas courts have been

reluctant to expand the statutory provisions.

DAUBERT  AND THE M INERAL VALUATION EXPERT

Southern Star Central Gas Pipeline, Inc. (Southern Star)

sought to condemn subsurface rights to 120 acres for natural gas

storage. Southern Star’s appraisal expert valued the rights being

taken at $16,500; the landowner’s expert valued the same rights

at $642,120.58. The landowner valued the property, in fee simple,

at $3,000 per acre. The parties filed motions in limine to exclude

the testimony of each other’s expert and requested a Daubert

hearing on the motions.

In Southern Star Central Gas Pipeline, Inc. v. 120 Acres

Located in Rice County, Kansas, No. 09-2435-EFM-GLR, 2012

WL 984271 (D. Kan. Mar. 22, 2012), the court found that both

experts were “qualified” but that only the testimony of Southern

Star’s expert was “reliable.” In excluding the testimony of the

landowner’s expert, the court found the expert’s testimony was

not based on sufficient facts or data, nor was it the product of

reliable principles and methods. Id. at *4.

For a discussion of the use of Daubert in the natural re-

sources context, see David E. Pierce, “ ‘Surrounding Circum-

stances’ Evidence in Natural Resources Litigation and the Effective

Use of Daubert to Manage Expert Testimony,” 51 Rocky Mt. Min.

L. Inst. 13-1 (2005).

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

—  R E P O R T E R  —

LEGACY LAW SUIT STATUTORY AM ENDM ENTS

Act Nos. 754 (enacting La. Code Civ. Proc. Ann. arts. 1552,

1563) and 779 (amending La. Rev. Stat. § 30:29) of the 2012

Regular Session of the Louisiana legislature took effect August 1,

2012, altering the procedure for Louisiana “legacy litigation.”

Legacy litigation refers to hundreds of lawsuits in Louisiana

seeking damages allegedly related to environmental harm caused

by oil and gas exploration and production activities. Marin v.

Exxon Mobil Corp., 48 So. 3d 234, 238 n.1 (La. 2010). Legacy

litigation increased in volume significantly after the Louisiana

Supreme Court’s decision in Corbello v. Iowa Production, 850

So. 2d 686 (La. 2003), in which landowners were permitted to

recover substantial damages for remediation that were not tethered

to the value of the land, and were not required to use the damages
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to actually restore the property. In response, in 2006, the Loui-

siana legislature attempted to respond to the Louisiana Supreme

Court’s call for legislation by enacting a procedure for addressing

legacy litigation. See M.J. Farms, Ltd. v. Exxon Mobil Corp., 998

So. 2d 16, 36 (La. 2008). This “legacy legislation” is commonly

known as “Act 312.” See La. Rev. Stat. Ann. § 30:29.

Act 312 was heavily criticized because, among other reasons,

it effectively denied the fact-finder the input of the Louisiana

Department of Natural Resources (LDNR). Rather, courts inter-

preting Act 312 concluded that a full trial on liability and damages

was required before the LDNR adopted a remediation plan. See,

e.g., Tensas Poppadoc, Inc. v. Chevron, 984 So. 2d 223, 229 (La.

Ct. App. 3d Cir. 2008); Germany v. ConocoPhillips Co., 980

So. 2d 101, 103 (La. Ct. App. 3d Cir. 2008); Duplantier Family

Partnership v. BP Amoco, 955 So. 2d 763 (La. Ct. App. 4th Cir.

2007), writs denied, 964 So. 2d 367 (La. 2007). Thus, juries did

not have the benefit of the LDNR’s view on the type and scope of

remediation necessary, if any, and would often be presented with

expert testimony presented by plaintiffs, which presupposed un-

necessary or even impossible remediation efforts with grossly

inflated price tags. Only after a jury determined damages did the

LDNR hold hearings on proposed remediation plans. After the

LDNR adopted a plan, it was submitted to the district court with

an estimated schedule of costs. Unless the LDNR’s plan was

contested, the district court approved the plan and required the

responsible parties to deposit into the court’s registry sufficient

funds to complete the plan.

This procedure and several other aspects of Act 312 have

now been changed. Following is an overview of some of the key

changes to the procedure for litigating legacy lawsuits.

(1) Ability to Extend Prescription. A party now has the

option to give notice of intent to file a suit, extending the

prescriptive period by one year. La. Rev. Stat. Ann.

§ 30:29(B)(7)(a). If the landowner exercises this option,

he must be more specific in his petition and identify on

a map the location of any alleged environmental damage

and include the results of any environmental testing. Id.

§ 30:29(B)(7)(c). “Failure to include this information at

the time of the filing of the judicial demand shall result

in exclusion of the information.” Id. The idea behind this

amendment is to allow landowners more time to inves-

tigate before filing suit instead of haphazardly filing suit

against every operator that operated within so many

miles of the property and alleging every type of pollution

imaginable. The previous shotgun approach inevitably

required innocent parties to incur substantial fees to in-

vestigate and be dismissed from a lawsuit.

(2) Preliminary Hearing. Once suit is filed, defendants are

entitled, upon request within 60 days of filing of the

petition or an amended petition, to a preliminary hearing

to determine whether there is good cause for maintaining

the defendant as a party in the litigation. Id. § 30:29(B)(6).

The plaintiff has the initial burden to introduce evidence

to support the allegations of environmental damage. Id.

A defendant then has the burden to prove the absence of

a genuine issue of material fact that it caused or is other-

wise responsible for the environmental damage. Id. The

court must rule on the motion within 15 days of the pre-

liminary hearing, but any dismissal shall only be without

prejudice, with all parties reserving the right to rejoin the

dismissed party upon discovery of evidence not reason-

ably available at the time of the preliminary hearing. Id.

This sounds like summary judgment practice, but the

evidentiary rules are less stringent, and any dismissal

will be without prejudice.

(3) Environmental Management Order (EMO). Upon request

of any party, the court will enter an EMO that governs

testing protocol. La. Code Civ. Proc. Ann. art. 1552. The

EMO must require that parties exchange all test results

within 30 days. Id. The failure to timely exchange results

“shall” preclude a party from admitting the results into

evidence. Id. The completion of environmental testing

under an EMO triggers a 90-day “limited admission”

window, discussed below. Id. art. 1563(A)(4).

(4) Limited Admissions and LDNR Involvement Prior to

Trial. A defendant can now admit regulatory liability

for all or part of the environmental damage. Id. art.

1563(A)(1). The admission shall not be construed as an

admission of private damage claims under La. Rev. Stat.

Ann. § 30:29(H) or as a waiver of any rights or defenses.

La. Code Civ. Proc. Ann. art. 1563(A)(1). The first ad-

mission must be made within 90 days of the comple-

tion of environmental testing under the EMO. Id. art.

1563(A)(4). Any other party then has 60 days from the

filing of the first limited admission to make their own

limited admission, but must still meet the 90-day dead-

line from completion of environmental testing. Id. art.

1563(A)(5). If limited admissions are made, the matter

is referred to the LDNR, Office of Conservation (OC),

to determine an appropriate remediation plan. Id. art.

1563(A)(2). Defendants and plaintiffs submit their pro-

posals and there is a public hearing, after which the OC

creates a plan and submits it to other agencies for com-

ment. Eventually, the OC adopts a final plan, which is

admissible at trial, along with the other agencies’ com-

ments. Id. art. 1563(A)(2)–(3). Each party that files a

limited admission will be responsible for certain costs

incurred by the LDNR. A minimum $100,000 deposit is

required by an admitting party. Id. art. 1563(A)(6).

AM ENDED RISK FEE STATUTE IM POSES ROYALTY

OBLIGATION ON WORKING INTEREST OW NERS/OPERATORS

Effective August 1, 2012, Louisiana’s “risk fee statute,” La.

Rev. Stat. Ann. § 30:10, was amended by Act No. 743 of the 2012

Regular Session of the Louisiana legislature. The amendments

modify many aspects of the risk fee statute and should be re-

viewed carefully. Among other changes, new obligations have

been imposed on a drilling owner during the recovery period to

pay royalties and overriding royalties owed by nonparticipating

interest owners to others. Id. § 30:10(A)(2)(b)(ii)(aa)–(bb). The

recovery period is the period that the drilling owner withholds

from production “the actual reasonable expenditures incurred

in drilling, testing, completing, equipping, and operating the

well, the charge for supervision, and the risk charge . . . .” Id.

§ 30:10(A)(2)(b)(ii)(aa). While the drilling owner is now required

to pay these royalties during the recovery period, “the drilling
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owner’s obligation to pay the royalty and the overriding royalty

to the nonparticipating owner in no way creates an obligation,

duty, or relationship between the drilling owner and any person to

whom the nonparticipating owner is liable to, contractually or

otherwise.” Id. § 30:10(A)(2)(b)(ii)(dd). Nonetheless, the amend-

ments to section 30:10 add provisions for recovering damages for

nonpayment of royalties in the event of nonpayment by a drilling

owner or a nonparticipating owner. A drilling owner may be held

liable for “damages double the amount of royalties due, interest

on that sum from the date due, and a reasonable attorney fee . . . .”

Id. § 30:10(A)(2)(b)(ii)(ff).

DAM AGES AND PENALTIES AW ARDED FOR FAILURE TO PAY

ROYALTIES

In Oracle 1031 Exchange, LLC v. Bourque, 85 So. 3d 736

(La. Ct. App. 3d Cir. 2012), writ denied, 85 So. 3d 1272 (La.

2012), the court of appeal upheld a penalty of double the royalties

owed and attorney’s fees. In this case, a concursus proceeding was

instituted and royalties were deposited into the trial court’s reg-

istry. Id. at 739. This action, however, did not excuse the non-

payment of royalties. The parties responsible for payment had

argued that they did not believe the minimal amount of oil pro-

duced, which they called “test oil,” triggered a need to pay

royalties. Id. at 741. Noting that another royalty owner had been

paid on the minimal production, the court of appeal found the

argument bordered on disingenuous. Id. The court of appeal also

rejected the argument that the parties responsible for payment did

not know who to pay, stating as follows:

Appellants, if they were unsure of to whom they

owed how much royalties, could have filed the concur-

sus proceeding prior to being prompted to take action by

the royalty owners’ letter demanding payment. It is cer-

tain that appellants knew they had to pay someone,

and it is clear that they chose not do to [sic] so until

prompted.

Id. at 742. It is unclear from the published decision whether the

penalty of double the royalties was in addition to an award of the

royalties actually owed. The court of appeal also applied Loui-

siana Mineral Code article 138.1, La. Rev. Stat. Ann. § 31:138.1,

as a basis for rejecting the argument that the lack of a division

order was a reasonable basis for withholding payment of royalties.

85 So. 3d at 742.

Notably, the court of appeal also permitted the royalty owner

to pursue not only the lessee but also non-lessee affiliated com-

panies. Id. at 739–40. The court of appeal relied upon an alter ego

theory, noting in the factual background that required notices of

nonpayment were provided to the lessee and the affiliates.

NOTICE TO NON-LESSEE AFFILIATE OF UNPAID ROYALTIES

DEEM ED SUFFICIENT WHEN AFFILIATE RESPONDED ON

BEHALF OF LESSEE

It is a fundamental requirement of Louisiana Mineral Code

article 137, La. Rev. Stat. Ann. § 31:137, that a lessor who seeks

unpaid royalties must provide written notice to the lessee. Many

leases contain similar contractual notice requirements. In Estess

v. Placid Oil Co., No. 12-0052, 2012 WL 1222729 (W.D. La.

Apr. 10, 2012), the court nonetheless permitted notice to an affil-

iate (Oxy USA, Inc.) of a lessee (Placid Oil Company) when both

entities shared a common parent company (Occidental Petroleum

Corporation), and the affiliate’s representative was corporate

counsel for both entities, had the same title, and responded to the

notice on behalf of the lessee. Id. at *1–2. The court distinguished

this scenario from the facts of Lucky v. Encana Oil & Gas (USA),

Inc., 46 So. 3d 731 (La. Ct. App. 2d Cir. 2010), in which notice

was provided to a sublessee but not the lessee. 2012 WL 1222729,

at *2–3.

LESSEE’S REFUSAL TO PAY ROYALTIES REASONABLE WHEN

PROOF OF OW NERSHIP NOT PROVIDED

In Adams v. BP America Production Co., No. 10-1607, 2012

WL 1038035 (W.D. La. Mar. 27, 2012), the court held that a

lessee’s refusal to pay royalties was reasonable when the lessor

failed to provide certified records of transfer of ownership as

required by the lease and because Louisiana Mineral Code article

138.1, La. Rev. Stat. Ann. § 31:138.1, required the lessor to sup-

ply name, address, and tax identification information. 2012 WL

1038035, at *4–5. Adams is consistent with several other cases

protecting lessees that have timely responded to a notice of de-

mand and when ownership was in question. See, e.g., Lapeze v.

Amoco Production Co., 842 F.2d 132, 135 (5th Cir. 1988) (noting

that lease forbade payment of royalties to the owner of unrecorded

interests and thus any payment to such an owner, regardless of

the lessee’s actual or constructive knowledge of the ownership

interest, would place the lessee in a “catch 22”); Hibbert v. Mudd,

294 So. 2d 518, 523 (La. 1974) (protecting lessee from having to

pay royalties until new royalty owner provided certified evidence

of ownership); Hanks v. Wilson, 633 So. 2d 1345, 1351 (La. Ct.

App. 1st Cir. 1994) (affirming dismissal of action by unrecorded

lease owner against lessee for unpaid royalties when lessee was

obligated under the lease to pay royalty only to record owners of

the lease).

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

EM INENT DOM AIN TAKING FOR GAS STORAGE RESERVOIR

In Davidson v. Tarpon Whitetale Gas Storage, LLC, 90 So. 3d

691 (Miss. Ct. App. 2012), Tarpon Whitetail Gas Storage, LLC

(Tarpon) undertook to establish a natural gas storage facility in a

depleted gas reservoir lying 3,400 feet below 4,840 surface acres

in Monroe County, Mississippi. Twenty-six parties, referred to

collectively as the “Blanchards,” owned the surface and minerals

in a 25-acre tract within the 4,840 acres. Id. at 694. The Blanchards

considered their 25-acre portion of the depleted reservoir to be

worth $500,000. Id. at 699. Tarpon filed suit in the Monroe

County Special Court of Eminent Domain. The Federal Energy

Regulatory Commission had issued a Certificate of Public Conve-

nience and Necessity that authorized Tarpon to exercise the power

of eminent domain. Id. at 695. See 15 U.S.C. § 717f(h). Also, the

Mississippi State Oil and Gas Board authorized the project and

found that public convenience and necessity required its approval.

90 So. 3d at 695. Such approval further empowered Tarpon under

Mississippi law with the right of eminent domain. See Miss. Code
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Ann. § 53-3-159. As a private entity, Tarpon was not entitled to

take advantage of the right of immediate possession (quick-take)

allowed under the Mississippi statute for a number of govern-

mental purposes. See id . § 11-27-81. Tarpon got substantially

the same result by obtaining an injunction granting it immediate

access. 90 So. 3d at 696.

Tarpon’s expert witness/appraiser stated the interest of the

Blanchards to be worth $6,500. The jury awarded $13,000, from

which the Blanchards appealed. Id. The court of appeals stated

that the Mississippi Supreme Court had recognized three methods

for determining fair market value of real estate, “(1) the cost

approach, (2) the income-capitalization approach, and (3) the

market-data or comparative-sales approach.” Id. at 697 (quoting

Gulf South Pipeline Co. v. Pitre, 35 So. 3d 494, 498 (Miss.

2010)). There was no Mississippi decision, however, involving

the value of a depleted natural gas reservoir to  be used for a

gas storage facility. The appraiser was guided by Columbia

Gas Transmission Corp. v. An Exclusive Natural Gas Storage

Easement, 620 N.E.2d 48 (Ohio 1993), which set out three

methods for determining the value of a depleted gas reservoir.

The first was “comparable sales,” which was not used because

there apparently were none in the area. 90 So. 3d at 697. The

second was a “valuation of natural gas remaining in the reservoir.”

Id. This also was not applicable because no gas of commercial

value remained in the reservoir. The third method was described

as “a capitalization of the rental income for the right to store gas.”

Id. (quoting Columbia Gas, 620 N.E.2d at 49). This method was

used by the appraiser and accepted by the court of appeals. The

appraiser was able to obtain data from lease agreements in a

nearby gas storage facility and from other gas storage facilities

elsewhere in the state. The Blanchards argued that as the eminent

domain action was a partial taking, the before-and-after rule should

apply. Id. The court of appeals stated that under Mississippi law

it is not error for an appraiser to value only the land taken, and not

the entire parcel, where there is no injury to the remainder. Id. at

698 (citing Green Acres Memorial Park, Inc. v. Mississippi State

Highway Commission, 153 So. 2d 286, 290 (Miss. 1963)).

The court of appeals affirmed the judgment of the court of

eminent domain. Id. at 701.

N E W  M E X I C O  —  M I N I N G

S T U A R T  R .  B U T Z I E R

—  R E P O R T E R  —

DESPITE INSURANCE EXCLUSIONS, INSURANCE COVERAGE

POSSIBLE FOR URANIUM  M INING LEGACY SITES

The New Mexico Supreme Court has issued an important

opinion in a case of first impression for the state arising from 15-

year-old litigation over legacy sites operated from the late 1960s

through the early 1980s by United Nuclear Corporation (UNC),

now a subsidiary of General Electric. United Nuclear Corp. v.

Allstate Insurance Co., No. 32,939, 2012 W L 3711558 (N.M.

Aug. 23, 2012). At issue was the meaning of the word “sudden”

within insurance policy pollution exclusions that limited coverage

except in cases of “sudden and accidental” damages.

The case arose from third-party claims of UNC that swept the

insurer into a 1997 lawsuit brought against UNC by Santa Fe

Pacific Gold Corporation, the mineral lessor and holder of surface

use rights to lands held in trust by the United States for the benefit

of the Navajo Nation. See United Nuclear Corp. v. Allstate Insur-

ance Co., 252 P.3d 798, 800 (N.M. Ct. App. 2011). Over time,

UNC broadened the scope of its third-party claims against the

insurer to also seek coverage for a wide range of actual and

potential liabilities arising from state and federal enforcement

proceedings relating to radiological and other contamination as-

sociated with multiple sites UNC had operated in the general area.

2012 WL 3711558, at *2.

The New Mexico Court of Appeals had upheld a summary

judgment for the insurer, holding that “sudden” unambiguously

signifies “quick, abrupt, or a temporarily short period of time.” Id.

at *1 (quoting United Nuclear, 252 P.3d at 803). The supreme

court reversed, finding “sudden” to be an ambiguous term that

should be construed against the insurance company as meaning

“unexpected.” Id. at *12. The court thus narrowly construed the

pollution exclusion and remanded to allow UNC to continue to

press its claims of coverage against the insurer.

The supreme court relied on a variety of sources in deter-

mining whether “sudden” was ambiguous and how it should be

construed, including provisions in the policies themselves as well

as extrinsic evidence in the form of dictionary definitions, deci-

sions from other jurisdictions, insurance industry practices, and

insurance drafting and regulatory history. Id. at *4–12. For the

most part, extrinsic evidence is what carried the day for UNC.

New Mexico law allows a court to consider extrinsic evidence not

only once an ambiguity is determined to exist, but also on the

preliminary issue of whether an ambiguity exists in the first place.

See Mark V, Inc. v. Mellekas, 845 P.2d 1232, 1235 (N.M. 1993).

Because “sudden” was undefined in the policies at issue, the

court looked to the term’s “usual, ordinary, and popular” meaning

as found in dictionaries. 2012 WL 3711558, at *6 (citing Davis v.

Farmers Insurance Co. of Arizona, 142 P.3d 17, 20 (N.M. Ct.

App. 2006)). Various dictionaries analyzed by the court defined

“sudden” either in temporal terms or as synonymous with “un-

expected,” or both. Id. Likewise, the court noted and discussed a

divergence of opinion among numerous courts on the meaning of

“sudden” in similar insurance coverage disputes. Id. at *7–9. The

insurer argued that if “sudden” means “unexpected,” then the term

“sudden and accidental” would be redundant. The court rejected

this argument by pointing out that “unexpected” and “accidental”

do not always have exactly the same meaning, and that, in any

event, insurance policies often string together terms that are large-

ly coextensive in their meanings. Id. at *8.

Perhaps most tellingly, however, the court agreed with a

dissenting judge from the court of appeals who had recognized

that “[t]he events leading up to the creation of the pollution

exception by the insurance industry are ‘well-documented and

relatively uncontroverted.’ ” Id. at *11 (quoting United Nuclear,

252 P.3d at 807 (Vigil, J., dissenting) (alteration in original)).

That history, according to Justice Serna, who authored for the

supreme court’s unanimous decision, indicated that the insurance

industry drafted pollution exclusions to merely clarify that cov-

erage would be denied to reckless or intentional polluters, and that

the industry represented that to be the case to state regulators from
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whom it had sought approval for the pollution exclusion without

having to reduce premiums. Id. at *10.

Because the supreme court found no genuine dispute about

facts material to the interpretation of “sudden,” it concluded that

it could construe the word as a matter of law rather than have

the interpretation tried on remand. Id. at *12. Construing the

ambiguous term against the insurer, as is required by New Mexico

law, the court found that “sudden” meant “unexpected” rather

than indicating a temporal limitation on an occurrence. Id.; see

also Ponder v. State Farm Mutual Automobile Insurance Co., 12

P.3d 960 (N.M. 2000) (courts generally construe ambiguities

in favor of the insured as a matter of public policy). The court

observed, however, that its interpretation did not necessarily mean

that UNC is entitled to coverage, and it remanded to allow UNC

an opportunity to prove that its operations led to discharges that

were in fact “sudden and accidental.” 2012 WL 3711558, at *12.

Editor’s Note: The author was counsel of record for the

mineral lessor in the underlying action to force UNC to clean up

the Northeast Church Rock Mine in Gallup County, New Mexico.

N E W  M E X I C O  —  O I L  &  G A S

E L I Z A B E T H  A .  R Y A N

—  R E P O R T E R  —

DUNES SAGEBRUSH LIZARD KEPT OFF ENDANGERED

SPECIES LIST

The U.S. Fish and Wildlife Service (FWS) has determined

that the dunes sagebrush lizard does not need the protection of the

Endangered Species Act, 16 U.S.C. §§ 1531–1544, and therefore

withdrew its proposal to list it. According to the FWS, the result

is due to voluntary conservation agreements in New Mexico and

Texas. In a news release from June 13, 2012, Secretary of the

Interior Ken Salazar stated,

This is a great example of how states and landowners are

taking early, landscape-level action to protect wildlife

habitat before a species is listed under the Endangered

Species Act. . . . The voluntary conservation efforts of

Texas and New Mexico, oil and gas operators, private

landowners and other stakeholders show that we don’t

have to choose between energy development and the

protection of our land and wildlife – we can do both.

News Release, U.S. Dep’t of the Interior, “Landmark Conserva-

tion Agreements Keep Dunes Sagebrush Lizard off the Endan-

gered Species List in NM, TX” (June 13, 2012) (News Release).

Multiple parties played key roles in the outcome of this

matter. The New Mexico Oil and Gas Association, the Indepen-

dent Petroleum Association of New Mexico, U.S. Congressman

Steve Pearce, New Mexico Governor Susana Martinez, and var-

ious state legislators from southeastern New Mexico rallied the

communities in the southeast with private landowners to place

political pressure on the secretary and the FWS to withdraw its

proposal. The communities responded with public rallies, letter-

writing campaigns, and alerts to the news media. The assistance

of industry groups in West Texas, such as the Permian Basin

Petroleum Association, added to the political pressure.

State- and industry-led voluntary conservation efforts to pro-

tect existing shinnery oak dune habitat and reduce the impact of

oil and gas development across the species’ range cover 90% of

the lizard’s habitat in New Mexico and 70% of its habitat in Texas.

These measures also minimize the anticipated impacts of

other threats, such as off-road vehicle traffic, wind and

solar development, and increased predation caused by

development.

“The states of New Mexico and Texas have worked

tirelessly with the Fish and Wildlife Service, the Bureau

of Land Management and scores of landowners and

operators in the Permian Basin to conserve and protect

habitat that supports the dunes sagebrush lizard and

many other species,” said Fish and Wildlife Service

Director Dan Ashe. “These ongoing efforts will play a

key role in ensuring the future of the lizard, while al-

lowing responsible oil and gas development to continue.”

News Release, at 1.

The FWS concludes that the threats to the species as iden-

tified in the proposed rule “no longer are as significant as

believed at the time of the proposed rule.” FWS, “Endangered

and Threatened Wildlife and Plants; Withdrawal of the Proposed

Rule to List Dunes Sagebrush Lizard,” at 2 (June 12, 2012) (Final

Determination). This statement begs the question of what has

changed since the FWS proposed the rule to list the lizard in

December 2010? The FWS states in its News Release that it has

received and reviewed new scientific information. For example,

it cites information provided by the BLM and Texas A&M Uni-

versity refining the map of dunes sagebrush lizard suitable and

occupied shinnery oak dune habitat in New Mexico and Texas. It

states this effort has identified more known occupied sites for the

lizard, especially in Texas. After a careful analysis of new peer-

reviewed scientific data and the additional protections provided

by the voluntary conservation efforts, FWS biologists determined

the lizard is neither in danger of extinction nor likely to become

endangered in the foreseeable future. News Release, at 2.

In a conservation agreement attached to the News Release,

Director Ashe summarized the conservation efforts underway in

New Mexico and Texas, including:

New Mexico

In New Mexico (home to about 73 percent of total liz-

ard habitat), the Service partnered in 2008 with the

State , BLM and the Center of Excellence for Hazard-

ous Materials Management, a not-for-profit scientific

research organization, to develop a combined Candidate

Conservation Agreement (CAA) and Candidate Conser-

vation Agreement with Assurances (CCAA) for the con-

servation of the lesser-prairie chicken and the dunes

sagebrush lizard. These agreements provide an effective

mechanism for conservation by allowing oil and gas, and

the ranching industry to participate and have their activ-

ities covered under this umbrella agreement.

In March, 2012, the New Mexico State Land Office en-

rolled all lizard habitat on State Trust lands under these

agreements. At the same time, scores of ranching and oil

and gas interests operating on private and BLM lands in

New Mexico enrolled in the agreements, and BLM



MINERAL LAW NEWSLETTER page 17

removed prime lizard habitat from eligibility for oil and

gas leasing. As a result of these actions, more than 95

percent of the total dunes sagebrush lizard habitat in

New Mexico is now protected under conservation agree-

ments.

Texas

In Texas (home to about 27 percent of total lizard hab-

itat), the Service signed a CCAA in February, 2012, with

the Texas Comptroller of Public Accounts that provides

for the conservation of the dunes sagebrush lizard in

Texas while ensuring regulatory predictability for land-

owners. The CCAA itself constitutes a conservation plan

developed with and administered by the Comptroller’s

Office. The Texas Plan also includes input from a va-

riety of stakeholders, including federal, state, and private

partners representing interests in natural resources, oil

and gas, ranching, and agricultural industries.

Enrollment in the plan commits participants to a suite of

conservation measures over 30 years that will avoid and

minimize adverse effects to dunes sagebrush lizard hab-

itat [while also providing mitigation to] restore habitat

that was previously developed. An estimated 71 percent

of the lizard’s habitat in Texas is now enrolled under the

Texas Plan.

Fact Sheet, FWS, “Conservation Agreements for the Dunes Sage-

brush Lizard” (June 13, 2012).

THE KYSARS ARE BACK

The “Kysar” cases continue to fill up the New Mexico ju-

diciary docket with Kysar v. BP America Production Co., 273

P.3d 867 (N.M. Ct. App. 2012), as the Kysars, as ranch and

surface estate owners, continue to fight successors and assignees

of oil and gas lessees and operators. See also Kysar v. Amoco

Production Co., 93 P.3d 1272 (N.M. 2004) (Kysar I) (finding

assignees of oil and gas interests liable for unreasonable use of

surface and trespass); Kysar v. Amoco Production Co., 379 F.3d

1150 (10th Cir. 2004) (Kysar II) (use of easement). In the current

case, the Kysars again sued BP America Production Company

(BP) for BP’s use of a road crossing certain leases to reach wells

located on other leases all on the same ranch. 273 P.3d at 869.

The Kysars demanded a jury trial and sought damages and in-

junctive relief based on several causes of action. Id. After the jury

was chosen, Kysar’s counsel advised the court that he intended to

publish to the jury in the opening statement placards with blown

up excerpts of the opinions in Kysar I and Kysar II. Id. at 870.

“BP objected, and the district court ruled that [Kysar’s] counsel

was prohibited from using or displaying the placards or men-

tioning them or their content to the jury during the course of [the]

opening statement.” Id. Kysar’s counsel argued he could not give

an intelligible opening statement without them and asked the court

to certify an interlocutory appeal. Id. BP stated that if Kysar was

unable to prove its case, the district court should enter a directed

verdict. Id. The parties therefore agreed that in light of the in

limine rulings and the current ruling, a conditional stipulated order

granting BP a directed verdict was appropriate. Id. The district

court granted an order for directed verdict to BP while expressly

preserving all of Kysar’s claims on appeal. Id.

The court of appeals determined that an appeal from a stip-

ulated conditional directed verdict will be maintainable when the

following conditions exist: “(1) rulings are made by the district

court, which the parties agree are dispositive; (2) a reservation of

the right to challenge those rulings on appeal; (3) a stipulation to

entry of judgment; and (4) approval of the stipulation by the

district court.” Id. at 873. The court of appeals also determined

that because evidentiary rulings are analyzed on appeal by a

review of the context surrounding the evidence to determine if its

exclusion was prejudicial, it declined to address these questions

on appeal because it would “result in an advisory opinion, which

[it] decline[d] to give.” Id. at 873–74. It also declined to address

certain of the motions in limine concerning admission of evidence

for the same reasoning. Id. at 874–75. The only issue the court did

address was whether Kysar properly pled fraud and misrepre-

sentation in its complaint. Id. at 875–76. The court determined

that because Kysar pled the facts with particularity, even though

it did not plead “fraud” specifically, it was sufficient to raise the

issue of fraud and misrepresentation. Id. at 876.

The result is Kysar cannot use its placards and references

to Kysar I and Kysar II in front of the jury during its opening

statement. However, if it can establish a basis for their intro-

duction during its presentation of the case, they may be admissible

if the district court determines admission to be relevant and proper

under the rules. 

2012  TAX REVISIONS

Withholding Tax for Oil & Gas Proceeds and

Pass-Through Entities

During the 2012 Legislative Session, the New Mexico leg-

islature passed changes to the withholding requirements for oil &

gas proceeds paid after January 1, 2012, and for pass-through

entities (PTE). See Senate Bill 212 (amending N.M. Stat. Ann.

§§ 7-3A-2 to -8). Remitters that are required to withhold will

continue to use the same Form RPD-41284 when remitting to the

New Mexico Taxation and Revenue Department (Department) or

paying online. Some new reporting and withholding requirements

do, however, apply and are summarized as follows in the Depart-

ment’s April 2012 Bulletin:

To establish that a remittee is a New Mexico resident or

maintains a principal place of business in New Mexico

and that the remitter thus has reasonable cause not to

withhold, a remitter may rely on a remittees New Mexico

address on Form 1099Misc, pro forma 1099Misc or

RPD-41285, Annual Statement of Withholding of Oil

and Gas Proceeds. If [those forms] do[] not have a New

Mexico address for the remittee, the remitter may have

the remittee sign Form RPD-41354, Declaration of Prin-

cipal Place of Business or Residence in New Mexico.

See the instructions to Form RPD-41284, Quarterly Oil

and Gas Proceeds Withholding Tax Return, for a com-

plete listing of acceptable documentation to show cause

for not withholding.

Remittees can enter into an agreement with the remitter

to pay the tax required to be withheld by the remitter.

The agreement may be made by completing Form RPD-

41353 . . . . The remittee remits the tax required to be

withheld using Form RPD-41357 . . . or by making es-
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timated payments and filing a New Mexico income tax

return and paying the tax due. If the Department notifies

the remitter that the remittee has failed to remit the

required payment the agreement is no longer acceptable

by the Department as reasonable cause for failure to

withhold. The remitter is not responsible for withholding

on oil and gas proceeds paid to the remittee prior to the

Department’s notification.

Remitters must submit annual statements of withholding

for each remittee to the Department. The annual state-

ments of withholding must be filed in an electronic for-

mat prescribed by the Department, by the last day of

February of the year following that for which the state-

ment is made. Remitters are also required to file an

electronic report of the remittees who have entered into

an agreement with the remitter to pay the New Mexico

tax required on the oil and gas proceeds. . . . 

Remitters must continue to provide each remittee annual

statements of withholding before February 15  of theth

year following the year for which the statement is made.

New Mexico Taxation and Revenue Dep’t, New Mexico Bulletin

B-200.13 (Apr. 2012).

For PTEs, the withholding tax is now required to be paid

annually, on Form RPD-41367, due on or before the due date of

the federal tax return required for the PTE. See Senate Bill 212

(amending N.M. Stat. Ann. §§ 7-3A-2 to -8). For the 2011 tax

year, PTEs were required to withhold and remit the withholding

tax quarterly. The 2012 revisions applicable to PTEs are sum-

marized from the Department’s April 2012 Bulletin:

To establish that an owner is a New Mexico resident or

maintains a principal place of business in New Mexico

and that the PTE thus has reasonable cause not to

withhold, the PTE may rely on an owner’s New Mexico

address on Form 1099Misc or RPD-41359, Annual State-

ment of Pass-Through Entity Withholding. If [those

forms] do[] not have a New Mexico address for the

owner, the PTE may have the owner sign Form RPD-

41354, Declaration of Principal Place of Business or

Residence in New Mexico. See the instructions to Form

RPD-41367, Annual Withholding of Net Income From

a Pass-Through Entity Detail Report, for a complete

listing of acceptable documentation to show cause for

not withholding.

An owner can also enter into an agreement with the PTE

to pay the tax otherwise required to be withheld by the

PTE. The agreement may be made by completing Form

RPD-41353, Owner’s or Remittee’s Agreement to Pay

Withholding On Behalf of a Pass-Through Entity or

Remitter. Form RPD-41353 must be completed and on

file with the PTE at the time it files its annual reports for

the tax year to which the agreement pertains. The owner

may remit the tax required to be withheld by making

estimated payments and by filing a New Mexico income

tax return and paying the tax due. If the Department

notifies the PTE that the owner has failed to pay the

required tax, the agreement is no longer acceptable by

the Department as reasonable cause for failure to with-

hold. The PTE is not responsible for withholding on the

owner’s share of New Mexico net income for periods

that ended prior to the Department’s notification.

A PTE must continue to provide each owner annual

statements of withholding before February 15  of theth

year following the year for which the statement is made,

and other information sufficient to enable the owner

to comply with the provisions of the Income Tax Act

and the Corporate Income and Franchise Tax Act with

respect to the owner’s allocable share of net income.

New Mexico Taxation and Revenue Dep’t, New Mexico Bulletin

B-200.25 (Apr. 2012).

To access the forms and instructions mentioned herein,

visit the Department’s website at: http://www.tax.newmexico.

gov/Forms-and-Publications/Pages/Home.aspx.

Changes to New Mexico Gross Receipts and

Compensating Tax

Certain amendments to the New Mexico Gross Receipts and

Compensating Tax Act have potential benefits for the oil and gas

industry. House Bill 184 was driven by traditional construction

and manufacturing interests to reduce gross receipts taxation of

purchases from vendors and subcontractors that add to the overall

cost of ultimate sales to customers, something often referred to as

“tax pyramiding.” The legislation goes into effect January 1,

2013. Issuance by the Department of regulations as to the new

deductions should be forthcoming.

Section 6 of House Bill 184, effective January 1, 2013, pro-

vides a deduction for lessors of “construction equipment” to a

construction contractor if the completed project is subject to the

gross receipts tax or the project is on tribal lands. Construction

equipment is broadly defined as “equipment used on a con-

struction project, including trash containers, portable toilets, scaf-

folding and temporary fencing.” The Department will hopefully

place some boundaries to this broad definition.

Section 5 of House Bill 184 also expanded the deduction in

N.M. Stat. Ann. § 7-9-52 for receipts from selling construction

services to a licensed construction contractor, prime or sub, to

include additional services that it calls “construction-related ser-

vices,” the scope of which may be of substantial benefit to oil and

gas activities:

a service directly contracted for or billed to a specif-

ic construction project, including design, architecture,

drafting, surveying, engineering, environmental and struc-

tural testing, security, sanitation and services required to

comply with governmental construction-related regula-

tions; but “construction-related service” excludes gen-

eral business services such as legal or accounting

services, equipment maintenance and real estate sales

commissions.

House Bill 184, § 5.

Lastly, section 4 of House Bill 184 amended N.M. Stat. Ann.

§ 7-9-46 to extend the gross receipts deduction for selling tangible

personal property to manufacturers, to include property consumed

in the manufacturing process. The deduction statute makes it clear

that it does not apply to tools or equipment used in manufacturing.

The deduction will phase in over several years, starting with 20%
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in 2014 and increasing to 100% by 2017, presumably to allow the

state to determine whether the impact of the deduction on state

revenues is as anticipated. The new deduction may be of sub-

stantial benefit to those who process or refine oil and gas because

it will remove the gross receipts tax from items consumed in those

processes, such as oil, gas, and electricity. Depending on the type

of business, there may be additional applications of the deduction.

N O R T H  D A K O T A  —  

O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

NORTH DAKOTA SUPREM E COURT DEFINES RELATIONSHIPS

BETW EEN WELL PARTICIPANTS

The North Dakota Supreme Court was afforded an oppor-

tunity to define various relationships between well participants in

Come Big or Stay Home, LLC v. EOG Resources, Inc., 816

N.W.2d 80 (N.D. 2012). There, the court affirmed the trial court’s

dismissal of various claims by Come Big or Stay Home, LLC

(CBSH) for EOG Resources, Inc.’s (EOG) refusal to provide well

information for wells in which CBSH was participating unless

CBSH first agreed not to disclose the information to third parties

without EOG’s consent. Id. at 81–82. Specifically, in 2008, EOG

sent CBSH, a working interest owner, an invitation to participate

in the drilling of a horizontal well. The invitation informed CBSH

that, if it elected to participate, a joint operating agreement (JOA)

would be sent under separate cover. CBSH elected to participate

in the well, and subsequently signed a JOA (A.A.P.L. Form 610-

1982 Model Form Operating Agreement). Id. at 82. The JOA

gave each party the right to obtain usual well information, and

also included a provision that CBSH (as nonoperator) agreed not

to disclose any information relative to drilling or completion

operations to any third party (other than required Securities and

Exchange Commission filings) without the express written con-

sent of EOG (as operator). Id. Subsequently, EOG sent CBSH 18

additional invitations to participate in various horizontal wells,

which invitations did not substantively differ from the first invi-

tation. A JOA was received from EOG in each case; however,

CBSH refused to sign any of the JOAs for the 18 subsequent

wells. Id. EOG then sent letters to CBSH advising that it was

willing to share well information if CBSH would agree to the

nondisclosure provision contained in the JOA. CBSH refused to

sign each nondisclosure agreement and sued EOG, seeking dam-

ages under various theories, including breach of contract, breach

of fiduciary duties owed to CBSH, and conversion. The district

court granted summary judgment in EOG’s favor as to the various

theories of recovery. Id. at 83.

With respect to the breach of contract claim, CBSH argued

that a valid contract was formed when it elected to participate in

the wells and that, even though subsequent agreements (the JOAs)

were contemplated by the parties but never executed, the court

should enforce the invitations by implying reasonable terms that

were intentionally left open by the parties. Id. at 84. It argued that

those reasonable terms included terms based on custom and usage

in the oil and gas industry, which, according to affidavit testimony

of CBSH’s expert, included the “long-established and well-known

custom” that nonoperating working interest owners were entitled

to receive well information without restriction. Id. The supreme

court noted that when an agreement “is silent or ambiguous on a

point, and where there is a well-established custom concerning the

subject, so that the parties may be presumed to have acted with

reference thereto, such custom will be given effect as a part of the

agreement.” Id. at 84–85 (quoting Tong v. Borstad, 231 N.W.2d

795, 800 (N.D. 1975)). However, it found that “custom and usage

cannot override expressed intentions of parties to a contract.” Id.

at 86. Thus, assuming for the sake of argument that it is a long-

established custom in the oil and gas industry that nonoperating

working interest owners are entitled to well information without

restriction, a point which the court may not have been willing to

concede given the “patented, patentable, and proprietary infor-

mation in horizontal drilling situations,” id. at 85, here the court

found that CBSH could not impose a usage or custom (i.e., the

nondisclosure restriction) on EOG when CBSH knew or had

reason to know that the restriction was contrary to EOG’s in-

tention. Id. at 86.

The court also rejected CBSH’s claim that EOG breached a

fiduciary duty to it because the parties were joint venturers and

cotenants. Four elements must be present for a business enterprise

to constitute a joint venture: (1) contribution by the parties of

money, property, time, or skill in a common undertaking, although

not necessarily of equal contribution or of the same nature; (2) a

proprietary interest and right of mutual control; (3) an express or

implied agreement for the sharing of profits, and usually, losses;

and (4) an express or implied contract showing a joint venture was

formed. Id. (citing Sandvick v. LaCrosse, 747 N.W.2d 519, 522

(N.D. 2008)). The court found that CBSH could not establish a

joint venture, because it admitted that EOG “has unfettered

control over all aspects of drilling, completing and producing the

Wells.” Id. at 87. Likewise, it could not establish an express or

implied contract showing a joint venture existed, because the JOA

executed in 2008 expressly stated that the parties did not intend to

create a joint venture or agency relationship. The court further

found that CBSH and EOG were not cotenants. Although the

court had previously held that “mineral lessees of different

cotenants become cotenants of each other,” Schank v. North

American Royalties, Inc., 201 N.W.2d 419, 430 (N.D. 1972), the

court has since held, in a case involving separately owned tracts

or interests in spacing units, that the rule does not apply where the

parties are not the owners of undivided portions of oil and gas

under the same land. 816 N.W.2d at 87 (citing Slawson v. North

Dakota Industrial Commission, 339 N.W.2d 772, 777 (N.D.

1983)).

CBSH did not argue that the parties leased mineral rights

from cotenants. Moreover, North Dakota law clearly establishes

that the pooling of separately owned tracts does not create a

cotenancy. Id. (citing N.D. Cent. Code § 38-08-09.7 (obligation

or liability of lessee and other owners of oil and gas rights in the

several separately owned tracts for the payment of unit expenses

is several, not joint or collective); id. § 38-08-09.8 (nothing in

North Dakota’s pooling and unitization statutes may be construed

to require a transfer to or vesting in the unit of title to the

separately owned tracts or leases)). Finally, the court found that,

even if EOG owed fiduciary duties to CBSH under some theory,

the “existence and scope of a fiduciary duty depends upon the
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language of the parties’ agreement.” Id. (quoting Grynberg v.

Dome Petroleum Corp., 599 N.W.2d 261, 267 (N.D. 1999)). For

the reasons stated previously in its opinion, the court refused to

supply a term to the well invitations requiring EOG to give CBSH

well information without restriction, and, thus, CBSH cannot

establish a breach of fiduciary duty as a matter of law. Id. at 88.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

AN OCC  POOLING ORDER DOES NOT PROVIDE A SHIELD TO

FRAUD CLAIM S

In Samson Resources Co. v. Newfield Exploration Mid-

Continent Inc., 281 P.3d 1278 (Okla. 2012), Samson Resources

Co. (Samson) owned oil and gas leases covering 87.78 mineral

acres, including the Schaefer lease covering 70 net acres with a

three-year primary term ending on November 22, 2007. On

August 2, 2007, Newfield sent a letter to Samson proposing to

drill a new well, and in that same month, Newfield filed an

application with the Oklahoma Corporation Commission (OCC)

to force pool Samson’s interests in its leases. On October 4, 2007,

Samson sent a letter to Newfield Exploration Mid-Continent

Inc. (Newfield) offering to enter into an agreement regarding

Newfield’s well proposal. Newfield did not accept Samson’s

proposal and Samson decided to allow the Schaefer lease to

expire at the end of the primary term. However, before the

Schaefer lease expired, unbeknownst to Samson, Newfield began

work that perpetuated the Schaefer lease. In December 2007, the

OCC heard Newfield’s force pooling application. Believing that

the Schaefer lease had expired, Samson did not appear at the

hearing. The OCC’s pooling order, issued February 21, 2008, did

not disclose that Newfield had already commenced drilling the

well that perpetuated the Schaefer lease. On February 26, 2008,

Samson elected to participate in Newfield’s “proposed” well “to

the full extent of its interest,” believing that the 70-acre Schaefer

lease had terminated and that it owned only a 17.78-acre lease-

hold interest. Id. at 1281. Samson sent Newfield a check in an

amount representing Samson’s prepayment for well costs for its

17.78 acres. Newfield subsequently informed Samson that Samson

had underpaid well costs, and that Samson owed well costs on a

full 87.78 acres. Samson responded that it believed the Schaefer

lease had expired and that it had only intended to participate as to

the 17.78 acres. Id.

Samson next filed an application with the OCC for a deter-

mination that, under the pooling order, its election to participate

in the well was limited to 17.78 acres rather than 87.78 acres. The

administrative law judge found for Samson. However, the oil and

gas appellate referee found that Samson had elected to participate

to the full extent of its 87.78 acre interest in the unit. The full

OCC adopted the appellate referee’s report, which was subse-

quently affirmed by the Oklahoma Court of Civil Appeals. How-

ever, during the pendency of Samson’s action before the OCC and

its appeal, Samson filed an action against Newfield in a state

district court, alleging actual fraud, deceit, intentional and negli-

gent misrepresentation, constructive fraud, and breach of duty as

operator. Samson also alleged that Newfield’s actions amounted

to extrinsic fraud on the OCC, thereby rendering the pooling order

invalid as to Samson’s working interest. Newfield filed a motion

to dismiss for lack of subject matter jurisdiction, arguing that

Samson’s petition was an impermissible collateral attack on a

valid OCC order. The trial court agreed, dismissing Samson’s pe-

tition, and the court of civil appeals affirmed. Id.

On certiorari, the Oklahoma Supreme Court disagreed,

holding that the OCC does not have jurisdiction over private

rights and does not have jurisdiction to hear and render judgments

in an action for damages sounding in tort. Id. at 1281–82. Since

Samson claimed that Newfield owed it a duty and that Newfield

had breached that duty by failing to disclose certain facts to

Samson, Samson’s claims sounded in tort and were of a private

nature and therefore were properly before the district court.

However, the supreme court held that on remand the pooling

order could not be attacked on the basis of extrinsic fraud because

the pooling order had become valid and final as a result of the

supreme court’s earlier denial of certiorari to review the outcome

of the court of civil appeals’ decision on those proceedings. Id. at

1282.

THE STATE IS NOT EXEM PT FROM  THE SURFACE

DAM AGES ACT

In JMA Energy Co. v. Oklahoma Department of Trans-

portation, 278 P.3d 1053 (Okla. Civ. App. 2012), the plaintiff

operator filed a petition to appoint appraisers pursuant to the

Oklahoma Surface Damages Act (SDA), Okla. Stat. tit. 52,

§§ 318.2–.9, to determine damages sustained on certain property,

the surface of which was owned by the Oklahoma Department of

Transportation (ODOT), as a result of the operator’s drilling and

completion of an oil and/or gas well. In response, ODOT filed a

motion to dismiss arguing that sovereign immunity precluded the

state from being sued unless such sovereign immunity had been

waived, and the SDA does not specifically waive the state’s

sovereign immunity. Id. at 1054. However, the court of civil ap-

peals reasoned that the Oklahoma Supreme Court had completely

abrogated common law sovereign immunity as applied to the State

of Oklahoma and state agencies in Vanderpool v. State, 672 P.2d

1153 (Okla. 1983), and that, as a consequence, any sovereign

immunity must be found in a legislative grant of sovereign im-

munity. The court noted that although the legislature had granted

limited sovereign immunity for tort claims under the Govern-

mental Tort Claims Act, Okla. Stat. tit. 51, §§ 151–172, this case

did not involve a tort claim. After examining the SDA, the court

found no grant of sovereign immunity to the state in that statute,

and thus ODOT’s sovereign immunity claim failed. 278 P.3d at

1059.

YOU GET WHAT YOU NEGOTIATED

In Summa Engineering, Inc. v. Crawley Petroleum Corp.,

No. 107,483, 2011 WL 8383886 (Okla. Civ. App. July 7, 2011),

the plaintiff approached the defendants with a proposal to drill a

well. The proposal included terms regarding the acreage cost and

prospect fee, the total project costs, the delivered net revenue

interest, and the per-acre costs for future leases, as well as certain

requirements, such as a sonic log suitable for seismic interpre-

tation and requirements regarding the location of the first well. Id.
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at *1. The defendants responded to the proposal stating that they

were interested in pursuing plaintiff’s proposal, but with different

terms. Over the course of several months, the parties then nego-

tiated changes to the terms of the agreement and on October 16,

2003, the plaintiff executed an assignment conveying to the defen-

dants an undivided 50% interest in certain leases, equipment, and

wells on those leases under the negotiated terms. Id. at *2–3.

Several years after defendants drilled a successful horizontal

well, the plaintiff sued defendants for breach of contract and

negligence claiming that the defendants breached the parties’

agreement by drilling a horizontal well rather than a vertical well.

The defendants argued that although the initial proposal required

the drilling of a vertical well, that proposal was rejected by the

defendants’ counteroffer and subsequent offers and counteroffers,

and that the final agreement did not expressly or impliedly include

a vertical well requirement. Id. at *3. The court applied basic

contract law finding that regardless of the terms of the initial

offer, the final agreement did not contain a vertical drilling re-

quirement. Id. at *5.

There was also a dispute over whether casing point for a

casing point election had been reached, resulting in a requirement

that plaintiff share a portion of the well costs after casing point.

The court determined that there was insufficient evidence to

support a breach of contract claim that defendants had improperly

determined that the casing point election had been triggered. Id.

After failing to prevail on its breach of contract theories,

plaintiff asserted that defendants were negligent in drilling a

horizontal well because defendants had been warned by plaintiff

that a horizontal well would not hit the target zone, thus breaching

a prudent operator duty. However, the court found that plaintiff

had cited no authority by which a prudent operator standard could

arise under the letter agreement between plaintiff and defendants.

In this connection, the court examined whether defendants owed

plaintiff a fiduciary duty, and concluded that where there are

contracts in place between the parties, an operator’s breach must

be based upon a breach of contract claim, not a fiduciary duty

claim. Finally, the court said that even if defendants owed plaintiff

a duty of care under the relevant agreements, there was no

evidence that defendants’ decision to drill a horizontal well was

made in bad faith or that defendants had performed negligently,

unreasonably, or without due diligence. Id. at *6.

S O U T H  D A K O T A  —  

O I L  &  G A S

M A X  M A I N

D W I G H T  G U B B R U D

—  R E P O R T E R S  —

OIL AND GAS STUDIES

Feeling the pressure of the Bakken oil activity in North

Dakota, both the South Dakota legislature and the governor’s

office have formed oil and gas study committees.

The governor’s oil and gas development work group is tasked

with providing information and recommendations regarding the

potential scope of oil and gas development in South Dakota with

respect to geographic area and time; current and potential incen-

tives for development, including tax structure; and the effect of

development on the environment, including impacts to surface

owners.

The Oil and Gas Study Interim Committee authorized by the

Executive Board of the Legislative Research Council has four

focus areas: mineral ownership configurations, South Dakota’s

abandoned severed mineral interest law, taxation, and application

of the tax deed procedure to severed mineral interests.

Both study groups have met this summer and will meet again

this fall. Each group may propose legislation for consideration by

the 2013 legislative session.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

“SUBJECT TO” LANGUAGE REFERRING TO DEED RESTRICTIONS

HELD INSUFFICIENT TO RESERVE M INERAL RIGHTS

The court of appeals in Farm & Ranch Investors, Ltd. v.

Titan Operating, L.L.C., 369 S.W.3d 679 (Tex. App.—Fort

Worth 2012, no pet. h.), considered whether a developer had

reserved the mineral rights under general warranty deeds that

contained no explicit reservation but were made subject to a

previously recorded dedication and restrictions.

Caldwell’s Creek, Ltd. (Caldwell’s Creek), a real estate

developer, filed for record a subdivision dedication with re-

strictions on its 60 acres in Colleyville, Texas. One restriction

stated, “No oil drilling, oil development operations, oil refining,

quarrying or mining operations of any kind shall be permitted

upon or on any lot. All mineral rights shall belong and shall

continue to belong to the limited partnership of Caldwell’s Creek,

LTD.” Id. at 680. Caldwell’s Creek then divided and sold the 60

acres as nine lots. The warranty deeds for each lot stated, “This

conveyance is made subject to any and all easements, restrictions,

and mineral reservations affecting said property that are filed for

record in the office of the County Clerk of Tarrant County,

Texas.” Id. In October 2005, believing that it owned the mineral

rights to the nine lots, Caldwell’s Creek conveyed the minerals to

Farm & Ranch Investors, Ltd. (Farm & Ranch). In 2008, Farm &

Ranch joined a local organization that negotiated an oil and gas

lease on Farm & Ranch’s purported mineral rights in the nine lots

to Titan Operating, L.L.C. (Titan). However, Titan determined

that Farm & Ranch did not own the mineral rights in the nine lots

and instead took leases from the nine lot owners. Titan then

brought suit for a declaratory judgment that it owned the minerals

under its leases from the nine lot owners, and Farm & Ranch

counterclaimed for breach of contract. The trial court granted

Titan summary judgment, and the court of appeals affirmed. Id. at

680–81.

The court of appeals discussed rules of deed construction

and noted that the sole issue on appeal was whether Caldwell’s

Creek’s deed restrictions reserved the mineral rights to the nine

lots. Id. at 681. Observing that “[a]n owner cannot reserve to

himself an interest in property that he already owns” and that the
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deed restrictions did not convey any property interest to another

party, the initial trial court held that they were not a reservation of

the minerals. Id. at 681–82.

On appeal, Farm & Ranch argued that the restrictions and the

deeds must be read as an integrated instrument of conveyance

because of the “subject to” language used in the general warranty

deeds and that this language served as constructive notice of the

reservation. Id. at 682. The court found it insignificant that lot

owners would be on notice of the deed restrictions; they would

only find an affirmative statement in the deed restrictions that

Caldwell’s Creek owned and was able to convey the mineral

rights. The “shall continue to belong” language in the deed

records, according to Farm & Ranch, acted as a “clear reservation

of the mineral rights,” but to the court this argument neglected the

fact that the recorded dedication was neither a lease nor an

instrument of conveyance and that owners cannot reserve an

interest to themselves except at the time of the conveyance or

lease. Id. at 682. Farm & Ranch did not argue that a reservation

was in the general warranty deed but that the “subject to”

language incorporated the prior deed restrictions into the general

warranty deed. Id. at 682–83. The court rejected Farm & Ranch’s

interpretation on the basis of the rule that “a general warranty

deed conveys all of the grantor’s interest unless there is language

in the instrument that clearly shows an intention to convey a lesser

interest.” Id. at 683. The “subject to” language in Caldwell’s

Creek’s deeds to the lot owners, in the court’s view, was not

a clear intention to reserve or except an interest from the

conveyance. Instead it was only a limitation of the warranty and

did not convey title nor determine the character of the title

conveyed. Id.

SUBSEQUENT LEASES HELD NOT RENEW ALS OR EXTENSIONS

BURDENED BY OVERRIDING ROYALTY OBLIGATION

The court of appeals in SM Energy Co. v. Sutton, No. 04-11-

00752-CV, 2012 WL 1864352 (Tex. App.—San Antonio May 23,

2012, no pet. h.), examined whether an overriding royalty interest

that had applied to a released oil and gas lease burdened a new

lease acquired on the same acreage by the same lessee.

The dispute arose from the assignment by the Sutton Pro-

ducing Corporation (Sutton) to Kenoil Corporation (Kenoil)

of a 1966 oil and gas lease from Briscoe Ranch, Inc. originally

embracing approximately 40,000 acres, in which Sutton reserved

a 5.46875% overriding royalty. The assignment contained the

following saving provision pertaining to the overriding royalty

interest: “Said Interest is to apply to all amendments, extensions,

renewals or new leases taken on all or a part of the lease premises

within one year after termination of the present lease.” Id. at *1.

In 2000 Crimson Energy Company L.P. (Crimson), the successor

to Kenoil’s interest, released about 22,000 acres of the original

40,000 acres from the 1966 lease. More than a year later, in 2001,

Crimson acquired new leases on the same 22,000 acres it had

released. The 2001 leases were then assigned multiple times and

eventually were held by SM Energy Co. (SM Energy). The

successors to the Sutton overriding royalty interest (Suttons) sued

SM Energy to quiet title to their overriding royalty interest as a

burden on the new leases and for unpaid royalty, and the trial

court granted the Suttons’ motion for summary judgment. Id .

at *1–2.

On appeal, SM Energy argued that Fain & McGaha v. Biesel,

331 S.W.2d 346 (Tex. Civ. App.—Fort Worth 1960, writ ref’d

n.r.e.), and Keese v. Continental Pipe Line Co., 235 F.2d 386 (5th

Cir. 1956), should control and that an overriding royalty interest

is simply extinguished on released acreage. The Suttons countered

that “termination of the present lease” had not occurred upon

release of only part of the land from the 1966 lease while it

remained in effect in part, so that the assignment’s saving clause

continued to be effective. 2012 WL 1864352, at *2–3.

The court of appeals began by observing that in Texas, an

overriding royalty interest does not survive the termination of the

leasehold it burdens absent an express provision to the contrary.

Id. at *3. The court agreed with SM Energy that Fain applied and

that the Suttons’ overriding royalty had been extinguished. Id. at

*4. The court dismissed the Suttons’ argument by concluding that

the phrase “termination of the present lease” in the 1966 lease

included a partial termination. Id. When a lease allows

the lessee to release all or part of the leasehold “and

thereby be relieved of all obligations as to the released

acreage or interest,” an overriding royalty interest that

initially burdened the entire lease is extinguished as to

the released acreage or interest unless another con-

tractual provision, such as a savings clause, expressly

provides otherwise.

Id. at *5 (citing Sunac Petroleum Corp. v. Parkes, 416 S.W.2d

798, 804 (Tex. 1967)). Because the savings clause did not apply

to new leases taken more than a year after termination of the 1966

lease, the overriding royalty was extinguished and did not burden

the 2001 leases. Id. at *5. The court accordingly reversed the trial

court and granted SM Energy summary judgment. 

COURT OF APPEALS UPHOLDS SECURITIES FRAUD

CONVICTION ON OFFER AND SALE OF INTERESTS IN

OIL WELLS

The court of appeals in Hays v. State, 370 S.W.3d 775 (Tex.

App.—Texarkana 2012, no pet. h.), examined whether Chad

Michael Hays engaged in securities fraud in his offering for sale

and selling interests in two oil wells. It upheld his felony con-

viction.

Hays worked for his father’s company, Mack Diamond Energy

(M DE). In late 2006, M DE began offering an interest in an

oil well. Several individuals invested in the well believing that

“drilling [was] to  commence relatively soon”— each investor

had a different interpretation of “relatively soon.” Id. at 777–78.

Drilling never began; nevertheless, at some point, MDE began

offering an interest in a second oil well and in 2007 was incurring

large expenditures that many investors found inappropriate or

unrelated to investment in the drilling of an oil well. Id. at 779.

MDE also sent, and Hays referenced to potential investors, a

letter said to have been written by a John Magee, relating that

Magee had been involved in a promising well but that the drilling

of the well had been stopped because of a problem caused by an

inexperienced well worker. Hays used the Magee letter to help

spur interest in the well by suggesting the proposed well would be

near the well that Magee’s letter referenced. Hays’s secretary

testified that she saw Hays sign the letter in 2007; Magee had
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been dead since 2006. Id. at 780. Several investors testified that

Magee’s letter was instrumental in their decision to invest.

On appeal, Hays argued that the evidence was insufficient to

support the jury’s verdict. Hays first argued that there was no

evidence linking him to the investments of the particular investors

alleged to have been defrauded. The trial court allowed the jury

to infer proper identification from other evidence, including

Hays’s identifying himself on the telephone; a prospectus with

Hays’s name on it; and Hays’s identification by an investor’s son

who had previously met with Hays. Id. at 780–81. The court of

appeals found that there was sufficient evidence to allow the jury

to infer that Hays had solicited investments from the investors.

Id . at 781.

The court further determined that the jury could infer Hays’s

intent from circumstantial evidence and that a rational jury could

infer Hays intentionally withheld information about MDE’s

breach of a drilling contract for the first well and that this breach

was a material fact Hays should have disclosed to investors. Id. at

785. The state also alleged that Hays had intentionally failed to

disclose that funds were diverted for non-well expenses, and the

court determined that an expenditure sheet introduced into evi-

dence made it clear that investor funds were in fact diverted. Id.

Hays’s behavior here seems to have been especially egre-

gious, but his 25-year sentence should deter even overeager

promoters who are not quite as bold.

COURT OF APPEALS AFFIRM S SUM M ARY JUDGM ENT FOR

BREACH OF CONTRACT CLAIM  AGAINST PROM OTERS OF OIL

AND GAS VENTURE

The court of appeals in Cleveland v. Taylor, No. 01-11-

00227-CV, 2012 WL 2455170 (Tex. App.—Houston [1st Dist.]

June 28, 2012, no pet. h.), considered whether the trial court erred

in granting the plaintiff oil and gas investors’ motion for summary

judgment for their breach of contract claim against the promoters

of an oil and gas development venture.

Robert G. Taylor II and other investors (Investors) provided

funds to James R. Cleveland and others (Clevelands) for work to

be performed on a gas well in Schleicher County, Texas. Their

decisions to invest were based upon production representations

for the well and the promise that the Clevelands would assign an

interest in the well to the Investors in exchange for their in-

vestment. After failing to receive any of the promised return and

discovering that James Cleveland had a history of securities fraud,

the Investors filed suit for, among other causes of action, breach

of contract. Id. at *1.

After affirming the trial court’s denial of the Clevelands’

motion to compel arbitration on the basis that they had not

demonstrated an agreement to arbitrate, and addressing proce-

dural issues, the court of appeals upheld the Investors’ summary

judgment on their breach of contract claims. Id. at *7, 13. The

Investors had produced various affidavits as a basis for their

motion for summary judgment. The affidavits included corres-

pondence and other documentation, apparently voluminous, that

the Clevelands failed to apply their funds as promised and failed

to provide them their promised interests in the well. See id. at *5.

The Clevelands had offered no directly contradictory evidence but

had argued that the Investors’ testimony did not “rise to the level

of conclusively establishing breach.” Id. at *12. The Investors’

affidavits, however, were positive, direct, otherwise credible,

free from contradictions and inconsistencies, and could have

been readily controverted, the court pointed out, and thus served

as a proper basis for granting summary judgment. Id. The affi-

davits shifted the burden of raising a material fact issue to the

Clevelands, and because the Clevelands did not respond to the

Investors’ motion with any summary judgment evidence, they

failed to raise a genuine issue of material fact. Id. at *13.

ROYALTY RESERVATION HELD UNAM BIGUOUS AND FIXED

FRACTION OF PRODUCTION , INDEPENDENT OF LEASE

ROYALTY RATE

The court of appeals in Moore v. Noble Energy, Inc., No. 07-

10-00434-CV, 2012 WL 2912739 (Tex. App.—Amarillo July 17,

2012, no pet. h.), affirmed the trial court’s construction of a roy-

alty interest. The dispute involved the quantity of the oil and gas

production attributable to a nonparticipating royalty interest

reserved in a 1955 deed from J.C. Moore to the Veterans’ Land

Board of the State of Texas, which stated:

THERE IS RESERVED unto the Grantor herein, his

heirs and assigns a one-half non-participating royalty

interest (one-half of one-eighth of production). It being

understood that the grantor herein, his heirs and assigns,

shall not be required to join in any lease, bonus money

or delay rentals, but shall only participate in production.

Id. at *1. In 2003 the Russells, successors to the grantee’s interest,

executed an oil and gas lease to Noble Energy, Inc. (Noble) for

payment of a 3/16 royalty, and Noble subsequently completed

four producing gas wells. The Moores, successors to the interest

reserved by J.C. Moore, filed suit seeking a declaration that the

1955 deed reserved one-half the royalty provided for in any future

lease, so that they were entitled to 1/2 of the 3/16 royalty on

Noble’s production. The Russells contended that the Moores only

owned a fixed 1/16 of production. The trial court granted Noble

and the Russells summary judgment, finding that the deed was

unambiguous, reasonably read to reserve a fixed royalty of 1/2 of

1/8 of production, or 1/16, and could not reasonably be read to

reserve a 1/2 royalty or a royalty of 1/2 that retained in a future

lease. Id. at *2. The Moores appealed on the basis that the res-

ervation was ambiguous.

The court of appeals affirmed the trial court’s construction of

the royalty interest on the basis that it was the only reasonable

interpretation, although there were three possible interpretations:

“(a) a one-half non-participating royalty; (b) a royalty of one-half

of that retained in any future lease; and (c) a royalty of one-half of

one-eighth, or one-sixteenth.” Id. at *2, 6. The Moores did not

contend that the royalty reservation could be read as entitling the

grantor to 1/2 of all oil and gas production but asserted that it

could be interpreted either as a fixed 1/16 or as 1/2 of the lessor’s

royalty. The court of appeals disagreed. The court discussed the

difference between a “fraction of royalty” and “fractional royalty”

and found the language of the deed typical of that used to create

a fixed, fractional royalty interest but not of a fraction-of-royalty

reservation. Id. at *4. It concluded the reservation could rea-

sonably be read only to reserve a fractional royalty and not a

fraction of royalty, placing emphasis on the reservation’s par-

enthetical language. Id. The court reiterated that to determine
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ambiguity, it must ask whether the language is susceptible to

two or more reasonable interpretations. Id . at *6. In support

of its holding that the only reasonable interpretation of the

deed was that it reserved 1/2 of 1/8 of production, or 1/16, it

construed the parenthetical phrase to explain and define the

“one-half non-participating royalty interest” as equal to 1/2 of

1/8 of production. Id.

OPERATOR HELD BOUND BY STIPULATION TO

NONOPERATOR’S INTEREST

The court in Bomar Oil and Gas, Inc. v. Loyd, No. 07-11-

0418-CV, 2012 WL 3100903 (Tex. App.—Amarillo July 31,

2012, no pet. h.), upheld the trial court’s summary judgment in

favor of D. Mark Loyd, a cotenant mineral owner with an interest

in the Marie Dodge Well No. 1 operated by Bomar Oil and Gas,

Inc. (Bomar).

In a prior lawsuit, Loyd had sued Bomar for an accounting

for production and expenses relating to the Marie Dodge No. 1.

At the outset of that suit, Loyd had asserted ownership of an

approximate 40% interest in the well’s production, but Loyd

and Bomar had agreed before trial to resolve their “title dispute”

and executed a division order, filed with the court, representing

Loyd’s interest as 30.5555%. Id. at *3. Damages awarded Loyd

in the earlier litigation were calculated on the basis of that in-

terest. Id. Several years later Bomar came to believe that Loyd’s

interest in the well was actually only about 20%. It sought to

revoke Loyd’s division order and recover alleged overpayments

made pursuant to it. Loyd sued Bomar for the money Bomar had

begun to withhold from Loyd and for a declaration of his owner-

ship. The trial court granted summary judgment awarding Loyd

damages and finding his ownership interest to be 30.5555%.

Id . at *1.

The court of appeals affirmed the trial court on the basis of

the doctrine of collateral estoppel, which prevents parties from

relitigating ultimate issues of fact when the issue has previously

been “fully and fairly litigated, essential to the prior judgment,

and identical to the issue in the pending action.” Id. at *2, 4.

Bomar clearly had the opportunity to litigate the question of

Loyd’s ownership in the prior suit had it so wanted, the court

observed, and deeming a stipulation executed in a prior suit

sufficient to give rise to collateral estoppel appeared logical to the

court since the stipulation was factually conclusive in the res-

olution of the prior suit. Id. at *3. That the topic was “fully and

fairly litigated by Bomar via stipulation and testimony was un-

questionable” in view of the parties’ and the court’s acceptance of

the stipulated ownership in the earlier suit. Id. at *4. Bomar was

thus estopped from relitigating the matter of Loyd’s title. Id.

The court’s decision must be regarded as questionable. On

the face of the court’s summary of facts, the quantum of Loyd’s

title plainly was not litigated in the earlier proceeding but had

been removed as an issue by the parties’ agreement before trial.

That the parties initially disputed Loyd’s title in the prior suit but

resolved the title issue before trial does not demonstrate that the

title had been litigated but just the opposite. The parties may or

may not have had a binding agreement resulting from their

stipulation, but there seems little or no basis to apply collateral

estoppel.

SEVERED M INERAL INTERESTS REVERTED TO HOLDER

OF VENDOR’S LIEN AS RESULT OF FORECLOSURE 

W ITHOUT SALE

An unusual fact pattern led the court in Glenn v. Lucas, No.

06-12-00006-CV, 2012 WL 3104255 (Tex. App.—Texarkana

Aug. 1, 2012, no pet. h.), into an exploration of the arcana of

Texas vendor’s lien law. Its decision was that the predecessors to

the interests of mineral owners who had assumed their titles

settled for some 80 years had been divested in 1932.

G.C. Estes, the owner of the surface and mineral estate of a

63.6-acre tract in Shelby County, Texas, sold the land to W.M.

Bailey in 1925, reserving an undivided 1/2 of the oil, coal, and

other minerals. In his deed to Bailey, Estes reserved a vendor’s

lien to secure payment of a series of nine promissory notes given

in payment of a portion of the purchase price. Estes then assigned

four of the notes to H.F. Byford, agreeing that the lien assigned to

Byford would be superior to Estes’s lien securing the notes he

retained. In 1930 Bailey reconveyed the land to Estes, who then

sold it to Harvey and Willie Mae Hughes, again reserving 1/2 the

minerals, upon the Hugheses’ assuming payment of the Bailey

notes. The Hugheses then conveyed their 1/2 mineral interest

to I.F. Bright, who conveyed 1/4 mineral interests to each of

Josephine Glenn and L.S. Buchanon. Josephine Glenn conveyed

a 1/8 mineral interest to O.M. Glenn and his wife. Id. at *1–2.

The Hugheses defaulted in payment of the notes held by

Byford, and he filed suit against Estes and the Hugheses for

foreclosure of his vendor’s lien. Josephine Glenn and O.M. Glenn

and his wife were apparently added as parties, but L.S. Buchanon

was never joined in the suit. On December 31, 1932, Byford was

granted judgment against Estes and the Hugheses for foreclosure

of the vendor’s lien, including an order of sale to satisfy the

judgment. The judgment further declared Byford’s vendor’s lien

superior to “any mineral rights, royalty deeds, and easements

heretofore attempted to be executed by Harvey Hughes to

Josephene [sic] Glenn, O.M. Glenn, Mrs. O.M. Glenn, or any

other person or persons.” Id. at *2. The Hugheses and Estes,

shortly after the foreclosure judgment, conveyed to Byford any

interest they had in the property. There was no execution sale

pursuant to the judgment.

At some point Devon Energy Production Company, L.P.

drilled a gas well under oil and gas leases from the successors

to the Glenns’ and Buchanon’s interests and apparently raised

the question of the effect of the foreclosure and conveyance to

Byford on the severed mineral interests. Claude and Bonnie Lucas,

successors to Byford’s interest, sued for title to the mineral

interests and were granted judgment. Id. at *4. The successors to

the Glenn and Buchanon mineral interests appealed, questioning

the effect of the foreclosure judgment in view of the facts that

there had been no foreclosure sale and that Buchanon had not

been made a party to the foreclosure suit. Id. at *5. The court of

appeals affirmed. Id. at *7.

The court of appeals began by expressing its dismay that

the appellants had not complained of the Lucases’ failure to

prove their title at trial, calling grounds actually asserted for

appeal “nondeterminative” and “inconsequential.” Id. at *1, 5.

This seems unfair to both the plaintiffs and defendants; the likely

explanation is that the defendant mineral claimants simply did not

question that the Lucases were the successors to whatever interest
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Byford had and preferred not to litigate an issue that the parties

themselves regarded as inconsequential. The court did address the

issues concerning the effect of the foreclosure despite its evident

disappointment in having to do so.

The key to the questions raised by the appellants lay in the

unique nature of a vendor’s lien, according to the court. Id. at *5.

A seller who retains a vendor’s lien, it explained, retains the

superior title, and the buyer merely has an equitable right to

acquire title by carrying out the agreement of sale. Id. The vendor

has a choice of remedies on the vendee’s default: he may sue for

payment, rescind the sale contract and take possession of the

property, or sue to recover title and possession. Id. at *6. How-

ever, in order for the holder of a series of vendor’s lien notes to be

entitled to the rescission and recovery remedy, he must own all of

the series of notes. Id. If any of the notes are owned by others, he

has only the right to obtain judgment on the notes and foreclosure

of the lien. Id. That Byford only held four of the nine notes

secured by the vendor’s lien, the court observed, explained why

he chose to pursue a foreclosure suit and did not simply rescind

the sale. Id.

The court disagreed with the defendants that the foreclosure

was ineffective with respect to their severed mineral interests

without a sheriff’s sale. The conveyances by the Hugheses and

Estes to Byford made such a sale unnecessary as to these parties,

the court explained. Id. Moreover, it continued, legal title to the

land always belonged to Byford. Id. Thus, the severed mineral

owners had only a potential right susceptible to rescission. Id. at

*6–7. Because they had no legal or equitable title, consummation

of the foreclosure sale was not required to divest them of title

after the 1932 judgment did so. Id. at *6. The court’s reasoning

seems to be, though not clearly stated, that since the mineral

grantees were subject to any repossession by Byford pursuant to

his vendor’s lien, Byford’s obtaining the foreclosure judgment

and a deed from the Hugheses amounted to his exercise of the

right of rescission. See id. at *6–7.

VENUE IN CASE SEEKING FORFEITURE OF OIL AND GAS

INTERESTS M ANDATORY IN COUNTY WHERE PROPERTY

IS LOCATED

Smith Energy Co. (Smith Energy) engaged Mark Hardwick,

a landman residing in Midland, Texas, to acquire oil and gas

leases on land in several West Texas counties, compensating him

in part with working interests and overriding royalty interests in

the leases he acquired for Smith Energy. After Harwick resigned

his duties, Smith Energy filed suit against him in Harris County

for breach of fiduciary duty, breach of contract, fraud, and civil

theft, seeking damages and requesting forfeiture of all compen-

sation paid him, including the oil and gas interests assigned to

him. Hardwick moved to transfer venue to Midland County or,

alternatively, to one of the counties where the oil and gas prop-

erties were located. The court in In re Hardwick, No. 01-12-

00362-CV, 2012 WL 3132670 (Tex. App.—Houston [1st Dist.]

Aug. 2, 2012, orig. proceeding), conditionally granted a manda-

mus order that venue be transferred to a county of the properties’

location.

The court of appeals agreed with Smith Energy that venue

was not mandatory in Midland County, where Harwick resided,

under Tex. Civ. Prac. & Rem. Code Ann. § 65.023(a), which

requires a “writ of injunction” against a party to be tried in the

county where the party is domiciled. 2012 WL 3132670, at *7.

Although both injunction and forfeiture are equitable remedies to

which the principles of equity apply, the court reasoned, the

remedies differ in their fundamental purposes. Id. at *6. The

purpose of an injunction is “to prevent ongoing or imminent

injuries,” whereas forfeiture is intended to “protect relationships

of trust by discouraging agents’ disloyalty.” Id. The equitable

remedy of forfeiture is not a type of “injunction” under the

ordinary common law meaning of the term, the court concluded.

Id. at *7.

However, the court of appeals held, Tex. Civ. Prac. & Rem.

Code Ann. § 15.011, under which actions for the recovery of real

property must be brought in the county in which all or a part of

the property is located, required that venue be transferred to one

of the counties where the oil and gas interests acquired as part of

Hardwick’s compensation were located. 2012 WL 3132670, at *9.

Although Smith Energy’s claims were premised upon allegations

of breaches of contractual and fiduciary duties, it sought in sub-

stance, as part of its remedy, the recovery of real property inter-

ests. Thus, the court of appeals concluded that, “[b]ecause a

judgment that awarded such relief would have some effect on an

interest in real property, venue is properly fixed under Section

15.011.” Id.

DRILLING RESTRICTIONS HELD NOT COM PENSABLE TAKING

City of Houston v. Trail Enterprises, Inc., Nos. 14-10-00944-

CV, 14-11-00417-CV, 2012 WL 3223662 (Tex. App.—Houston

[14th Dist.] Aug. 9, 2012, no. pet. h.), decided the appeal of an

inverse condemnation judgment of almost $17 million in favor of

mineral owners in the vicinity of Lake Houston, a major source of

the city of Houston’s public drinking water. The court of appeals

reversed the trial court’s judgment, which was premised on its

conclusion that the city’s ordinance prohibiting drilling within

1,000 feet of the lake was a compensable taking of the mineral

owners’ property in violation of article I, § 17 of the Texas Con-

stitution.

The court of appeals initiated their analysis by noting that

“the question of whether a taking has occurred is a matter of law

on which an appellate court owe[s] no deference to a trial court’s

determination . . . [and] the burden of proving that a taking has

occurred [lies] on the property owners.” Id. at *2. In the seminal

Texas case, Sheffield Development Co. v. City of Glenn Heights,

140 S.W.3d 660 (Tex. 2004), the supreme court largely adopted

the analysis of the U.S. Supreme Court in Penn Central Trans-

portation Co. v. City of New York, 438 U.S. 104 (1978). See

140 S.W.3d at 670–73. Under those cases, the consideration of

whether a taking has occurred typically involves an ad hoc, highly

fact-specific analysis of whether “justice and fairness” require

economic injuries caused by governmental action to be compen-

sated, at least where, as here, there has not been actual physical

invasion of the property and the regulation in question has not

denied the owner all economically beneficial use of the land. Trail

Enterprises, 2012 WL 3223662, at *2.

“Under Penn Central, determining whether regulation be-

comes too much like a physical taking, and thus necessitates

compensation to a property owner, requires balancing the public’s

interest against that of the private landowner.” Id. at *3 (citing
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Sheffield, 140 S.W.3d at 671–72). Three nonexclusive factors

have been highlighted in striking this balance: “(1) the character

of the governmental action; (2) the extent to which the regulation

has interfered with reasonable and distinct investment-backed

expectations; and (3) the economic impact of the regulation on the

claimant.” Id. The first factor, the character of the governmental

action, the Texas Court of Appeals found, weighed heavily in

favor of the city. Id. at *4. The express purpose of the ordinance

was the protection of the city’s public water supply, which was

immensely important according to the city, and there was also

evidence in the record to support the conclusion that Lake

Houston was a critical source of the city’s water and that drilling

for oil causes pollution. See id. at *3–4. The second factor

likewise favored the city: the landowners were unable to dem-

onstrate that investments were made with the expectation that new

wells could be drilled. Id. at *5. Most, if not all, evidence of

investment in the property indicated that such investments had

been made during periods when new drilling was prohibited. Id.

at *7. Only the third factor was in the landowners’ favor. Although

their mineral interests had not been rendered valueless—they still

received royalties from existing wells—the city’s regulation pro-

hibiting any newly drilled wells undeniably had a fairly significant

economic impact against them. Id. at *7–8. Given the degree to

which the first two factors favored the city, the court found the

weight of the third factor insufficient to demonstrate that a com-

pensable taking had occurred. Id. at *8.

GOVERNM ENT EM PLOYEES M AY BRING QUI TAM  ACTION

FOR UNDERPAID FEDERAL ROYALTY

The court in Little v. Shell Exploration & Production Co.,

No. 11-20320, 2012 WL 3089777 (5th Cir. July 31, 2012),

reversed the trial court’s summary judgment, granted to Shell Ex-

ploration & Production Co. (Shell) on the basis that the plaintiffs

were statutorily prohibited from bringing the suit.

The plaintiffs, Randall Little and Joel Arnold, were employ-

ees of the Minerals Management Service (MMS) of the U.S.

Department of the Interior, part of the mission of which was

uncovering theft and fraud in government royalty programs. In the

course of their official duties they became aware of allegations

that Shell had defrauded the United States of at least $19 million

by taking unauthorized deductions for expenses to gather and store

offshore oil production. Id. at *1. They reported their findings to

their superior at MMS, but no action was taken against Shell. Id.

While still employed at MMS, Little and Arnold filed qui tam

suits against Shell under the federal False Claims Act, 18 U.S.C.

§§ 286–287, 31 U.S.C. §§ 3729–3733, under which an individual

may file suit on behalf of the federal government and, if success-

ful, receive a percentage of the recovery.

The False Claims Act generally provides that a “person” may

bring a civil action in the name of the federal government against

a defendant who is alleged to be liable for false or fraudulent

governmental claims. 31 U.S.C. § 3730(b)(1). However, the court

may not entertain such an action if it is based upon the public

disclosure of allegations or transactions in a governmental report,

hearing, audit, or investigation, or from the news media, unless

the action is brought by the Attorney General or the person

bringing the action is an original source of the information who

has voluntarily provided the information to the government before

filing the action. Id. § 3730(e)(4). The trial court’s summary

judgment for Shell was based on its conclusions both that a

government employee who acquires the information on which

the suit is based is not a person entitled to bring the suit within

the meaning of the statute and that the plaintiffs’ allegations

were publicly disclosed information. See Little, 2012 WL 3089777,

at *1.

The court of appeals first rejected the district court’s inter-

pretation that a government employee is not a “person” who may

bring a qui tam  suit. The plain text of the statute makes no such

exception, it pointed out, although there are provisions in the

statute excluding other classes of plaintiffs. Id. at *4. The court

was unconvinced by Shell’s argument that the statute’s statement

that the suit is brought for the person and for the United States

implicitly excludes a government employee because that person

is the government. Id. at *5.

The court then turned to the question of whether the plain-

tiffs’ claims were based upon the “public disclosure” of infor-

mation and thus outside the court’s jurisdiction under the statute.

A “guiding query,” the court observed, “is whether ‘one could

have produced the substance of the complaint merely by syn-

thesizing the public disclosure’s description’ of [the alleged]

scheme,” and it placed emphasis on the particularity of the factual

allegations. Id. at *9 (quoting U.S. ex rel. Jamison v. McKesson

Corp., 649 F.3d 322, 331 (5th Cir. 2011)). The district court had

relied on Shell’s showing of public disclosure of mechanisms for

wrongful royalty deductions prevalent in the industry. The court

of appeals viewed the district court’s definition of public dis-

closure as overly broad. See id. at *10. It remanded the case to the

district court, instructing it to determine whether the public dis-

closure of information identified by Shell in its motion for sum-

mary judgment revealed either (1) that Shell itself was deducting

prohibited gathering expenses or (2) that this type of fraud was so

pervasive in the industry that Shell’s alleged scheme would have

been easily identified. Id.

Finally, if on remand the district court, after applying these

standards, should again determine that there was a public dis-

closure, the suit could not proceed because the plaintiffs would

not qualify as “original sources” of the information under the

statute. Id. The court concluded that in order to be considered an

“original source” of the information, a person bringing a qui tam

action must have “direct and independent knowledge” of the alle-

gations and must have “voluntarily provided the information to

the Government.” Id. (quoting 31 U.S.C. § 3730(e)(4) (2006)).

However, if the district court concludes that such a person is

employed for the purpose of disclosing fraud to the government,

the court of appeals held that this would be sufficient to render his

disclosures nonvoluntary. Id.
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C A N A D A  —  O I L  &  G A S

M A R I E  H .  B U C H I N S K I

M A R I A N N E  ( C H U C K )  D A V I E S

P A T R I C K  T .  M A G U I R E

—  R E P O R T E R S  —

CHANGES TO THE REGULATION OF OIL AND GAS IN

SASKATCHEW AN

In May 2011, Saskatchewan passed changes to The Oil

and Gas Conservation Act, RSS 1978, c. O-2 (OGCA), the act

governing the regulation of resource development operations in

the province. Although the associated b ill (Bill 157, The Oil

and Gas Conservation Amendment Act, 2011, S.S. 2011, c. 11)

received Royal Assent on May 18, 2011, it was not proclaimed

into force until April 1, 2012, in conjunction with the release

of The Oil and Gas Conservation Regulations, 2012 , RRS,

c. O-2 , Reg. 6 (OGCR) and The Petroleum Registry and Elec-

tronic Documents Regulations, RRS, c. O-2, Reg. 5 (Registry

Regulations).

The aim of the amendments to the OGCA and associated

regulations is to provide resource companies investing in Sas-

katchewan’s energy and resource industries with the best support

services and business and regulatory systems available. Included

in those amendments was the introduction of vicarious liability

and liability for directors, officers, and agents of a corporation in

certain circumstances, OGCA §§ 59, 59.2; and the requirement

that all licensees that enter into an agreement to sell or otherwise

dispose of their interest in a well or facility apply for a transfer of

the associated licence within 14 days after the signing of a

purchase and sale agreement, or within 14 days of the relevant

section coming into force (April 1, 2012) if an agreement has

already been signed, id. § 9.2.

With the enactment of the Registry Regulations and the

OGCR, Saskatchewan has implemented a number of operational

and procedural aspects of the amendments contemplated in the

OGCA and detailed in the Explanatory Notes on the bill. Some of

the changes likely to impact operational and procedural aspects of

energy and resource operations in Saskatchewan are summarized

below.

Operational

The OGCR contemplate a number of operational changes

that are likely to expand the scope of persons impacted by the

regulations. For example, a number of sections in the OGCR have

been amended such that obligations are now imposed on operators

of wells or facilities rather than simply on the owners. In addition,

some requirements under the OGCR (including record keeping)

are now applicable not only to “oil or gas” activities but also to

“water, products or other substances.” OGCR § 100.

As a result of changes to the OGCR, there are increased

record-keeping requirements. For example, operators are now

legally obligated to record certain information in the tour reports

of every drilling rig. Id. § 103. In addition, where damage is done

to a well by perforating, chemically treating, or fracturing, and

repair or abandonment is reasonably necessary in accordance with

the applicable section of the OGCR, there is now a requirement

for the operator to notify Saskatchewan’s M inister of Energy

and Resources of any such repair or abandonment conducted. Id.

§ 57(2).

There have also been changes to setbacks, such that all wells

drilled on or after July 1, 2013, will have increased setback re-

quirements from a water body, an occupied dwelling, a public

facility, or an urban centre. Id. § 25(2). Even prior to July 1, 2013,

the existing 100-metre setback will be measured from the centre

of the well rather than in proximity to drilling or associated

equipment.

Furthermore, prior to the publication of the OGCR, there

had been a prohibition on venting more than 900 cubic metres per

day of gas. However, with the implementation of the OGCR, this

prohibition has been clarified to explicitly include flaring. Id.

§ 51(1).

There are now increased testing requirements for injection

wells. W hile testing and inspection were required every two

years under the prior regulations, operators must now test and

inspect injection wells at least once every year to ensure that there

are no production casing, tubing, or packer failures; the tubing-

production casing annulus is filled with a satisfactory corrosion

inhibiting fluid; and injection flow lines are in good working order

without leakage or risk of leakage due to corrosions or material

defects. Id. § 53(5).

Finally, and consistent with amendments to the OGCA aimed

at increasing penalties and providing for greater enforcement and

investigation powers, section 122 of the OGCR contemplates the

imposition of penalties for failing to comply with the submission

or filing requirements pursuant to certain sections of the OGCR.

The associated penalties are set at various amounts per day or per

month, depending on the section of the OGCR under which the

submission or filing was late.

Procedural

In addition to changes to operational aspects of oil and gas

operations, the publication of the Registry Regulations and OGCR

will result in a number of procedural changes that are likely to

impact licensees, owners, and operators. For example, licensees

are now required to apply for and obtain the approval of the

minister prior to suspending normal drilling operations; resuming

drilling or servicing operations after a previous completion, sus-

pension, or abandonment of the well; abandoning or plugging

back the well; or undertaking remedial operations for the purposes

of eliminating a vent flow, gas migration, or leaking open-hole

abandonment. Id. § 22.

The OGCR clarify that upgraders, refineries, and single-well

batteries are exempt from the requirement to obtain licences under

the OGCA, and additionally provide for an exemption from the

licensing requirement for caverns for the storage of gas, crude

oil, or products, not including any associated surface facilities.

Id . § 15.

Amendments to the OGCA have also facilitated Saskatch-

ewan’s participation as a partner in the Petroleum Registry of

Alberta, the purpose of which is to provide identified users and

stakeholders centralized access to comprehensive and reliable

petroleum-related information such as volumetric infrastructure,

valuation, and royalty information. With the enactment of the

Registry Regulations and various changes contemplated by the
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OGCR (sections 105–111), certain reports and documents must

now be submitted electronically to the registry and will thereafter

be considered original and legally enforceable.

Significantly, pursuant to revisions to a number of provisions,

licensees and operators may apply to the minister to vary certain

requirements under the OGCR. In this manner, if a licensee or

operator is unable to comply with specified provisions of the

OGCR (for example, certain provisions relating to decommis-

sioning and abandonment requirements for well and facility sites,

id. § 56), it can make an application to the minister to have that

particular requirement varied. On receipt of such an application,

the minister may approve the application subject to terms and

conditions it considers appropriate, or refuse to approve the appli-

cation for variation. Id. § 6.

Finally, section 124 of the OGCR provides for the transition

from the prior oil and gas conservation regulations, now repealed,

to the new OGCR. According to that section, the repealed regu-

lations remain in force and apply with respect to all regulatory

activities related to oil and gas conducted before April 1, 2012.

This transitional provision does not apply to the provisions of the

OGCA, including the requirement that all vendors of a well or

facility apply for a transfer of a licence within 14 days after the

signing of the agreement, or within 14 days of April 1, 2012, if an

agreement for sale had already been signed as of that date.

L A W R E N C E  E .  S M I T H

F A B I A N  A B E L E

—  R E P O R T E R S  —

TRANSCANADA RESTRUCTURING AND TOLL HEARINGS BEGIN

In September 2011, TransCanada PipeLines Ltd.

(TransCanada) and its wholly owned subsidiaries, NOVA Gas

Transmission Ltd. (NGTL) and Foothills Pipe Lines Ltd.

(Foothills), applied to the National Energy Board (NEB) for

approval of a multi-faceted restructuring and the approval of a

new tolling structure for the transportation of natural gas through

its network of pipelines. See “TransCanada PipeLines Ltd.,

NOVA Gas Transmission Ltd., Foothills Pipe Lines Ltd. –

Business and Services Restructuring Proposal and Mainline Tolls

for 2012-2013 (RH-003-2011),” National Energy Board, http://

www.neb-one.gc.ca.

As background, TransCanada’s cost of transporting natural

gas via its mainline system, which runs from the Western Cana-

dian Sedimentary Basin (WCSB) to Ontario and Quebec (Mainline),

has risen dramatically over the past few years. This is a result of

declining WCSB supply available via the Mainline, as well as

greater competition from U.S. suppliers in the northeast U.S. mar-

ket previously served by the Mainline.

In its application, TransCanada is seeking to remedy the cur-

rent situation by: (1) extending the NGTL Alberta pipeline system

beyond its current boundaries in Alberta to include part of the

Foothills pipeline system and part of the Mainline to delivery

points at the U.S. border, as well as at the Saskatchewan/Manitoba

border; (2) making changes to the manner in which deprecia-

tion is accounted for on the basis of geographic segments;

(3) changing the services offered on the Mainline system; and

(4) changing the tolling structure for transportation service.

On June 4, 2012, the NEB began the first round of public

hearings in relation to the application. A broad range of issues

were discussed, including: (1) whether the historical practice

of setting tolls on the basis of full cost of service recovery is

appropriate in the current circumstances in which long haul

capacity is utilized at very low annual load factors; (2) whether

TransCanada’s proposal will allow for economic sustainability of

the Mainline system; and (3) whether the proposal appropriately

allocates risk and reward among the various stakeholders.

Based on the nature of the cross-examination at the first

round of public hearings, it is clear that TransCanada’s proposed

tolling structure for the Mainline is controversial. This issue has

attracted comments from representatives from 60 companies,

industry associations, and four provinces. TransCanada’s pro-

posed tolling structure will, if accepted, result in dramatic and

unprecedented changes to the cost of transporting natural gas from

western to eastern Canada.

The NEB has three additional hearing dates set in Toronto,

Montreal, and Calgary respectively. Based on the tentative sched-

ule, the hearings will be complete in early October, and a decision

on the application is expected by early 2013. At this point, it is

still too early to speculate on how the NEB will decide the various

issues before it. 

K A R E N  B E A T T I E

S C O T T  M .  B R A S I L

—  R E P O R T E R S  —

NEB  RELEASES 2012  SUM M ER ENERGY OUTLOOK

In May 2012, the NEB, Canada’s independent federal regu-

lator of the country’s energy industry, released its summer outlook

on energy prices (Summer Energy Outlook). See “Summer Energy

Outlook 2012 - Fact Sheet,” National Energy Board (May 2012),

http://www.neb-one.gc.ca.

The Summer Energy Outlook indicated that gasoline prices

would remain similar to the prices paid last summer. As such,

regular gasoline prices were expected to range from C$1.20 to

$1.35 per litre over the summer.

At the same time, natural gas prices were expected to remain

at a decade low, from US$2 to $3 per MMBtu. The drop in prices

can be attributed to “a record high level of stored natural gas this

spring.” Id. These low prices have led to a decline in drilling

in both Canada and the United States between 2011 and 2012.

Despite this decline, production of natural gas remains near record

highs in both countries, and a decrease in production was unlikely

to occur over the summer.

The NEB indicated that the low price of natural gas might

have important implications on consumption. In particular, an

increase in the consumption of natural gas might occur as a result

of these decade-low prices, as individuals and companies might

be motivated to make greater use of this lower-priced resource.
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David P. Phillips Retires as Executive Director of RMMLF

Dave Phillips, Executive Director of the Rocky Mountain Mineral Law Foundation, retired

following the Foundation’s 58th Annual Institute held in July in Newport Beach, California.

Dave devoted 42 years of dedicated service to the Foundation and the natural resources law

community. Prior to obtaining his law degree from the University of Colorado in Boulder,

Dave received both a BS in geological engineering from Princeton University and a master’s

degree in geology from the University of Wyoming, and worked for a number of oil and gas

companies. Although he clerked for the Foundation while a law student at CU, he worked for

several mineral-related companies as in-house counsel before accepting the position of

Executive Director in 1970. During his tenure at the Foundation, Dave was instrumental in

dramatically increasing the breadth of the Foundation’s activities, including publications,

conferences, membership, and scholarships and grants. His remarkable ability to maintain a

working familiarity with the variety of oil and gas, mining, water, public land, and renewable

resources issues that are the Foundation’s focus, balance the interests of the many constit-

uencies of the Foundation, and befriend people of all backgrounds and persuasions have been

an essential part of Dave’s success.

While it may be tempting to say that Dave will be sorely missed, RMMLF’s Trustees

Council has named Dave a lifetime Honorary Trustee of the Foundation. Consequently, when

he is not out enjoying his many interests—which include rafting rivers, skiing up mountains,

and traveling the world with Annie, his wife of 48 years—we can look forward to seeing Dave

at RMMLF conferences well into the future.

RMMLF Welcomes New Executive Director, Stevia M. Walther

We are very pleased to welcome Stevia Walther as RMMLF’s new Executive Director.

Stevia received her undergraduate degree from Yale University and her law degree from

Tulane Law School. Following law school, she joined the New Orleans firm of Liskow &

Lewis, where she was a partner for many years. During that time, Stevia engaged in an oil &

gas and energy litigation and alternative dispute resolution practice in federal and state courts.

In 2007, Stevia moved to Houston and joined the law department of Chevron North America

Exploration & Production Company as Senior Counsel, providing legal counsel to Chevron’s

domestic U.S. exploration and production units. Stevia has also participated in organizing and

delivering continuing education programs in the energy and oil and gas arenas, and served as

president of a nonprofit entity in New Orleans. Eminently qualified to carry on the work of the

Foundation, Stevia brings an array of perspectives and experience to the position of Executive

Director.

In addition, Canada’s wholesale electricity market prices

(Alberta and Ontario) were expected to be “much lower than one

year ago.” Id. However, these lower-than-average market prices

might not translate into savings for consumers as regulated and

contracted generation could keep electricity prices high in some

provinces. Meanwhile, Canada continues to look to the future,

as increases in renewable energy generation continue to occur.

According to the NEB, in 2011 Canada reached an installed wind

capacity of 5,000 MW. This number is expected to rise to 6,500

MW by the end of 2012. Id.
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law judge, and an appeal to, and remand from, the Interior Board

of Land Appeals (IBLA), the validity of only three claims

remained contested. Id. at *1–2. See United States v. Beverly

Wigglesworth, 178 IBLA 51, GFS(MIN) 19(2009). After finding

that plaintiffs were eight days late paying the maintenance fees on

the three remaining claims for the 2010 assessment year, the

IBLA affirmed that plaintiffs had forfeited those three claims.

Consolidated Golden Quail Resources, Ltd., 179 IBLA 309,

GFS(MIN) 14(2010). The plaintiffs then challenged the IBLA’s

decision before the district court under the Administrative

Procedure Act. 2012 WL 4792909, at *3.

The first issue in Consolidated Golden Quail was whether

BLM accepted claim maintenance fees for certain claims for

assessment years 2007–2008 while knowing, as a result of the

ongoing claim validity proceeding, that plaintiffs had already

abandoned those claims. Id. at *4–5. According to the plaintiffs,

this alleged overpayment was significant because plaintiffs failed

to timely pay 2010 maintenance fees for the three remaining

claims at issue, and plaintiffs argued BLM should have applied

the 2007–2008 payments for the abandoned claims to its 2010

payment obligations. The U.S. District Court for the District of

Nevada held that substantial evidence supported IBLA’s decision

that plaintiffs’ 2007–2008 payments were made on claims that

were not abandoned at the time the payments were made. Id. at

*4. Thus, no overpayment from 2007–2008 was available to use

on shortfalls or payment failures in subsequent years. Id.

Despite upholding the IBLA’s decision that no overpayments

had been made by plaintiffs, the court addressed the second issue,

which was whether BLM must affirmatively apply overpayments

to cover claim maintenance fees in subsequent years without a

request from the claim holder to do so. Id. at *5. The regulation

at issue addresses the following question: “Will BLM refund

service charges or fees?” and states that “BLM will apply main-

tenance and location fee overpayments to future years if you so

request.” Id. (quoting 43 C.F.R. § 3830.22). The court noted that

the regulation “does not expressly prohibit BLM from unilaterally

crediting overpayments to future maintenance fees,” and affirmed

IBLA’s interpretation that BLM does “not have an affirmative

obligation to credit” overpayments to future maintenance fee obli-

gations without a request from the claim holder. Id. Accordingly,

the court held that even if there had been overpayments, BLM did

not err in not applying the overpayments to the plaintiffs’ failure

to pay 2010 maintenance fees because the plaintiffs did not

request that any overpayments be applied to future maintenance

fee obligations. Id.

F E D E R A L  —  O I L  &  G A S
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a February 4, 2009 press conference and in an intra-agency

February 6, 2009 memorandum to BLM’s Utah State Director. Id.

In certified letters dated February 12, 2009, a BLM official

notified the high bidders that the leases would not be issued.

Id. at 1243–44. On May 13, 2009, exactly 90 days after the
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February 12, 2009 letters, the oil and gas companies filed an

action challenging the Secretary’s authority to withdraw the

leases. Id. at 1244.

In the per curiam opinion, the court concluded that the

Secretary’s final decision occurred no later than February 6, 2009,

and, consequently, the action was time-barred by the MLA, which

provides that “[n]o action contesting a decision of the Secretary

involving any oil and gas lease shall be maintained unless such

action is commenced or taken within ninety days after the final

decision of the Secretary relating to such matter.” Id. at 1245

(quoting 30 U.S.C. § 226-2). The majority found that the 90-day

limitation period started “on the date of ‘the final decision of the

Secretary,’ ” not when the challenging parties received notice of

that decision. Id. (quoting 30 U.S.C. § 226-2).

The companies argued that the MLA’s limitation period

could not have begun to run until the agency engaged in “final

agency action” as required under the Administrative Procedure

Act (APA) and there was no final agency action until the BLM

notified the high bidders that the leases had been withdrawn in the

February 12 letters. Id. at 1246 (quoting 5 U.S.C. § 704). The

two-judge majority held that the “limitations period began to run

by February 6,” but relied on different analyses to reach that

conclusion. Id. In a separate concurring opinion, Judge Lucero

found that under the language of the MLA the limitation period

runs from the final decision of the Secretary and that date was

February 6 regardless of whether there was also final agency

action under the APA. Id. at 1251 (Lucero, J., concurring). Judge

Seymour concluded in her separate concurring opinion that “[t]he

word ‘final’ bears the same meaning in the phrase ‘final decision

of the Secretary,’ as it does in the phrase ‘final agency action’

under the APA,” but the final decision occurred “February 6 at

the latest.” Id. at 1253, 1255 (Seymour, J., concurring) (internal

citations omitted) (quoting 30 U.S.C. § 226-2, 5 U.S.C. § 704).

Both judges in the majority agreed “that equitable tolling is not

appropriate under the facts of this case.” Id. at 1246 (per curiam).

In a dissenting opinion, Judge Tymkovich agreed with Judge

Seymour “that final agency action commences the applicable

limitations period,” but rejected the view “that the Secretary’s

undisclosed internal memorandum meets the test of finality.”

Id. at 1259 (Tymkovich, J., dissenting). According to Judge

Tymkovich, relying on internal agency documents may, among

other things, “expose agencies to judicial challenges that would

today be considered unripe” and creates “the potential for agen-

cies intentionally abusing the per curiam opinion’s holding—by

keeping ‘final decisions’ secret for some time, or by failing to

disclose the precise dates such decisions were made internally.”

Id. at 1267.

COURT REJECTS UNIT OPERATOR ACCESS W ITHIN OIL

AND GAS UNIT

In Entek GRB, LLC v. Stull Ranches, LLC, No. 11-cv-01557-

PAB-KLM, 2012 WL 3242929 (D. Colo. Aug. 7, 2012), the court

denied a preliminary injunction motion by Entek GRB, LLC

(Entek), a lessee and the operator of the federal oil and gas unit,

to enjoin Stull Ranches, LLC (Stull), a surface owner, from

restricting the unit operator’s access to an existing well. The court

held that Entek could not cross Stull’s surface based on, among

other things, the “two surface owners rule”—that is, “a mineral

lessee may not use, e.g., cross, the surface of a tract owned (or

leased or otherwise controlled) by one party to develop minerals

subjacent to a surface owned by a second party.” Id. at *6

(quoting Stone & Wolf, L.L.C. v. Three Forks Ranch, No.

Civ.A.00-RB-01130OES, 2004 WL 5615898 (D. Colo. Jan. 8,

2004)).

Entek, the unit operator for the Focus Ranch Unit located in

northwestern Colorado, sought to cross Stull’s surface to access

and reenter the 3-1 well. The surface of the 3-1 well that Entek

sought to access was located on federal surface although Entek

intended to directionally drill from the 3-1 to reach minerals

located in part subjacent to Stull’s surface. Id. at *2. In con-

sidering Entek’s probability of success on the merits in the context

of a preliminary injunction proceeding, the court rejected several

access arguments raised by Entek. First, the court found that the

Stock-Raising Homestead Act of 1916 (SRHA) did not provide

access. Entek had not yet satisfied all requirements of the SRHA

and the court found “that nothing in the SRHA expressly or

impliedly expands the rights of a mineral lessee to use the surface

area for the development of adjacent mineral rights.” Id. at *9.

Second, the court rejected Entek’s argument that it had an implied

right of access to all the lands in the unit. According to the court,

nothing in the unit agreement “expands the burden on the [Stull’s]

surface estate because [Entek’s] mineral estates are included

within a unit.” Id. at *10 (alterations in original) (quoting Three

Forks Ranch, 2004 WL 5615898, at *12). Nor did the court find

anything in the terms of the federal leases or the Mineral Leasing

Act that would allow the lessee to bind the surface owner to the

unit agreement. Id. Third, the court rejected Entek’s reliance on

the “unity rule,” which permits multiple surface tracts under com-

mon ownership to be treated as one tract for purposes of the

mineral lessee’s surface use. Id. at *11. The court concluded that

Entek could not rely on the unity rule for access because “the 3-1

well is not located on Stull’s property.” Id.

With respect to the remaining preliminary injunction factors,

the court found Entek would not be irreparably harmed in the

absence of a preliminary injunction and that the balance of the

equities and public interest both favored the surface owner. Id. at

*11–13.

Editor’s Note: Davis Graham & Stubbs LLP is counsel for

one of the parties involved in the Stull Ranch decision.
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groundwater contamination allegedly resulting from hydraulic

fracturing activities near their property. Id. at *1.

In 2008, the plaintiffs entered into an oil and gas lease with

Cabot, in which the plaintiffs claim that Cabot represented, among

other things, that the plaintiffs’ land would remain essentially

preserved and undisturbed, and if Cabot’s operations affected the

plaintiffs’ property or water supply, Cabot would remediate the

condition. The plaintiffs allege several claims against the defen-

dants, including breach of contract, negligence, nuisance, strict

liability, and trespass. In general, the plaintiffs contend that the

defendants negligently conducted hydraulic fracturing and asso-

ciated natural gas production activities, resulting in the release of

methane gas and other chemicals onto the plaintiffs’ property and

into the plaintiffs’ groundwater. The plaintiffs also allege that the

defendants violated state law by failing to properly construct

certain oil and gas wells and waste pits. Based on the alleged

contamination, the plaintiffs claim that their groundwater has been

contaminated and that they have suffered a loss to the value of

their property and quality of life, have been required to monitor

their water supply and obtain water from outside sources, and

require a permanent source of potable water, including a treatment

system for their home. Id. at *1–3.

The defendants, believing the plaintiffs’ claims to be ques-

tionable, moved for entry of a Lone Pine case management order,

which would require the plaintiffs to present a prima facie evi-

dentiary showing of exposure, injury, and causation to support

their claims before requiring the parties to engage in expensive

and time-consuming discovery. If the plaintiffs could not meet this

burden, the case would be dismissed. This type of order derives

from a 1986 decision of the New Jersey Superior Court in Lore v.

Lone Pine Corp., No. L-33606-85, 1986 WL 637507 (N.J. Super.

Ct. Nov. 18, 1986) (unpublished). The purpose of a Lone Pine

order is “to handle the complex issues and potential burdens of

defendants and the court in mass tort litigation.” Roth, 2012 WL

4895345, at *4 (quoting Acuna v. Brown & Root Inc., 200 F.3d

335, 340 (5th Cir. 2000)). According to the court, Lone Pine

orders are traditionally utilized in complex tort litigation, “in-

volving multiple parties, where the discovery process would be

particularly burdensome, and where the plaintiff’s ability to sus-

tain their burden of proof was found to be questionable.” Id.

Courts consider a number of factors in evaluating a Lone Pine

order, “including (1) the posture of the litigation; (2) the case

management needs presented[;] (3) external agency decisions that

may bear on the case; (4) the availability of other procedures that

have been specifically provided for by rule or statute; and (5) the

type of injury alleged and its cause.” Id. at *5. No federal rule

expressly authorizes the use of Lone Pine orders, but courts have

interpreted Rule 16 of the Federal Rules of Civil Procedure as

supplying courts authority to enter such orders pursuant to their

broad discretion to manage litigation. Id.

The defendants argued the plaintiffs would not be prejudiced

by a Lone Pine order at such an early stage in the proceedings

because the defendants had already produced over 5,800 doc-

uments to the plaintiffs, affording the plaintiffs’ expert all the

information necessary to establish a prima facie case, if possible.

Id. at *1. Additionally, although the current litigation was just

filed in March 2012, the case is directly related to other similar

toxic tort litigation that has been pending in the same court since

2009, and the plaintiffs are represented by the same counsel.

Thus, according to the defendants, the plaintiffs had sufficient

time to develop or become aware of evidence to support their

factual allegations. Id . at *3 (referencing Fiorentino v. Cabot

Oil & Gas Corp., No. 3:09-CV-02284 (M.D. Pa. filed Nov. 19,

2009)).

Plaintiffs, however, argued that the defendants’ request for a

Lone Pine order was an extraordinary and improper attempt by

the defendants to seek summary judgment and impose on the

plaintiffs an unfair initial burden of proving their claims before

they have had an opportunity to engage in meaningful discovery.

According to the plaintiffs, traditional discovery tools and prac-

tices are sufficient to manage this straightforward property dam-

age case. Moreover, the plaintiffs argued that a Lone Pine order

is typically reserved for complex mass tort litigation involving

personal injury and medical causation, and not for litigation, like

this, involving few parties and less complex issues. Id. at *2.

The court agreed with the plaintiffs and held that a Lone Pine

order was not appropriate for this case, and, instead, a standard

case management order under Rule 16 of the Federal Rules of

Civil Procedure was sufficient. The court stated:

[W]e find that the nature of the claims in this case do not

compel the derogation of the Federal Rules of Civil

Procedure in favor of imposing an extraordinary case

management procedure that would force Plaintiffs to

establish a prima facie case before Defendants may be

obligated to respond to discovery or otherwise respond

to this litigation.

Id. Based on the claims in this case and the early procedural

posture of the litigation, the court found that entry of an unusual

and burdensome Lone Pine order was not warranted. Id.

The primary basis for the court’s decision seemed to be its

acceptance of the plaintiffs’ argument that Lone Pine orders are

typically reserved for complex mass tort litigation involving

multiple parties and complex issues where discovery would likely

be particularly challenging, protracted, and expensive. The court

recognized that other courts have entered Lone Pine orders in

similar cases involving fewer parties. Nevertheless, the court

determined that traditional procedural devices have not yet proven

to be inadequate, and the rigid and exacting requirements of a

Lone Pine order were inappropriate for this particular case. In-

stead, the court held that traditional case management practices,

in combination with the court’s own flexibility and discretion in

addressing discovery disputes, are sufficient.
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F E D E R A L  E N E R G Y

R E G U L A T O R Y  C O M M I S S I O N

S H E I L A  S .  H O L L I S

—  R E P O R T E R  —

UPDATE ON FERC  ACTIVITIES OF NOTE

The Federal Energy Regulatory Commission (FERC) has

been hard at work in the oil and natural gas arenas, continuing to

streamline and update its regulations. A significant development

is the recent issuance of three Notices of Proposed Rulemaking

designed to reduce pipeline regulations. As an example, at its

meeting on October 18, 2012, FERC put forth a proposal to

eliminate 145 annual filings by pipelines pursuant to the Natural

Gas Act as a result of a change in the annual charge adjustment

unit surcharge, 141 FERC ¶ 61,035 (2012); a proposal to stream-

line the processing of proposed rate and operating condition

filings by intrastate pipelines performing interstate services

under section 311 of the Natural Gas Policy Act of 1978 (NGPA)

and by Hinshaw pipelines providing interstate services subject to

the Natural Gas Act, 141 FERC ¶ 61,037 (2012); and a proposal

to eliminate oil pipelines’ unnecessary filings, update require-

ments for service, and update requirements for posting tariff

information, 141 FERC ¶ 61,036 (2012). Comments were due

November 28, 2012. See 77 Fed. Reg. 65,508 (Oct. 29, 2012).

Additionally, FERC issued a staff memorandum that identifies

minor revisions to the commission’s natural gas pipeline reg-

ulations that may be appropriate to remove certain reporting

requirements. FERC, “2012 Biennial Staff Memo Concerning

Retrospective Analysis of Existing Rules,” No. AD12-6-000

(Oct. 18, 2012). The memorandum was issued pursuant to a report

entitled Plan for Retrospective Analysis of Existing Rules (Plan).

The Plan was prepared in response to Executive Order 13,579,

which requested independent regulatory agencies to issue plans

for periodic analysis of existing regulations. See 76 Fed. Reg.

41,587 (July 11, 2011); 76 Fed. Reg. 70,913 (Nov. 16, 2011).

Interestingly, the look back performed by FERC includes issues

associated with several pieces of federal legislation collectively

referred to as the National Energy Act of 1978, particularly the

NGPA, which began to remove the walls between the interstate

and intrastate markets in the lead-up to deregulation of the

wellhead price of natural gas. The last major revision of the

natural gas pipeline regulations was in 1992. See Order No. 636,

59 FERC ¶ 61,030 (1992).

While FERC’s enforcement initiatives in its growing Office

of Enforcement (OE) had previously focused to a large extent on

violation of natural gas regulations, the thrust of FERC’s efforts

are currently on the broader issues of market manipulation; fraud-

ulent devices, schemes, or artifices; inaccurate and misleading

information; and related violations in the electricity markets as

well as the gas markets. Recent developments include the payment

by Constellation Energy Commodities Group, Inc. of a $135

million civil penalty and disgorgement of $110 million in unjust

profits and interest for market manipulation in the New York

Independent System Operator (ISO) and the ISO New England

markets. Order Approving Stipulation and Consent Agreement, In

re Constellation Energy Commodities Group, Inc., 138 FERC

¶ 61,168 (2012). Additionally, the company was required to retain

and monitor trader communications for at least five years; report

compliance semiannually for two years, with an additional year

of reporting at the discretion of the OE; and adopt compliance

measures related to trading. Other major entities have been

ensnared in major enforcement investigations and penalties and

disgorgements, including Deutsche Bank Energy Trading, for its

violations in the California ISO market, and J.P. Morgan Ventures

Energy Corporation, also for violations in the California market.

It is important to note that the OE is engaging in intense market

oversight, with its own sophisticated capabilities and with the

information provided in part by independent market monitors.

Further, it is notable that FERC’s enforcement efforts include

individuals as well as corporate enterprises. Natural gas market

participants should assume that the FERC enforcement program

encompasses natural gas and electric markets, and is a key pillar

of FERC’s role now and into the foreseeable future.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

CONGRESS PASSES CONTINUING RESOLUTION TO KEEP

GOVERNM ENT OPEN

On September 28, 2012, President Obama signed into law an

appropriations bill to keep the federal government running for the

first six months of fiscal year 2013, roughly through March. See

Continuing Appropriations Resolution, 2013, Pub. L. No. 112-

175, 126 Stat. 1313 (2012). The continuing resolution funds

federal agencies based on fiscal 2012 spending levels with a slight

increase, 0.6%, over the previous year. The continuing resolution

includes public land allocations at fiscal 2012 levels that extend

the authority of the Secretary of Agriculture to develop a pilot

program to enhance the administration of rights-of-way and other

land uses. Id. § 143 (extending Consolidated Appropriations Act,

2000, Pub. L. No. 106-113, § 331, 113 Stat. 1501 (1999)).

The continuing resolution, with only one exception, provides

virtually no direction to individual programs; it simply extends

fiscal 2012 spending for six months. The exception provides

additional funds for firefighting costs for both the U.S. Forest

Service (Forest Service) and the U.S. Department of the Interior

(DOI). The Forest Service was appropriated an additional $400

million and the DOI was appropriated an additional $23 million

in firefighting costs for fiscal year 2013. Id. §§ 140, 141.

DEPARTM ENT OF THE INTERIOR DELISTS THE GRAY WOLF

IN WYOM ING

In the most recent milestone regarding the DOI’s man-

agement of gray wolf populations within the continental United

States, on September 10, 2012, the DOI removed the gray wolf

from the Federal List of Endangered and Threatened Wildlife and

removed the Yellowstone Experimental Population Area that

established the gray wolf population as an experimental popu-

lation, beginning in 1994, to facilitate reintroductions. 77 Fed.
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Reg. 55,530 (Sept. 10, 2012). After reaching an agreement with

the State of Wyoming, the DOI determined it was appropriate to

delist the gray wolf in Wyoming because gray wolf populations

have recovered and are no longer in need of protection as part of

the Endangered Species Act of 1973, 16 U.S.C. §§ 1531–1544.

The DOI determined that “Wyoming’s gray wolf population is

stable, threats are sufficiently minimized, and a post-delisting

monitoring and management framework has been developed.” 77

Fed. Reg. at 55,530. Pursuant to the agreement with Wyoming

and the now final rule, Wyoming agreed to limit future hunting of

gray wolves within the northwest corner of the state, including

Yellowstone National Park, Grand Teton National Park, and

adjacent Forest Service wilderness areas, by permanently desig-

nating the area as a Wolf Trophy Game Management Area

(Trophy Area) where hunting will be strictly controlled. Id. at

55,533. Second, the State of Wyoming and the DOI “agreed to

maintain a population of at least 10 breeding pairs and at least 100

wolves in portions of Wyoming outside [Yellowstone National

Park] and the Wind River Indian Reservation.” Id. at 55,534.

Outside of the Trophy Area, however, wolves will be treated as a

predator and, with limited exceptions, can be shot on sight. See id.

at 55,533. Litigation challenging the final rule is anticipated. The

rule became effective on September 30, 2012.

ROADLESS RULE LITIGATION FINALLY ENDS

The U.S. Supreme Court ended over a decade of litigation on

October 1, 2012, when it let stand a 2001 rule issued by the

Clinton Administration regarding the management of roadless

areas on Forest Service system lands. The Supreme Court refused

to grant certiorari in an appeal by the State of Wyoming regarding

the 2001 Roadless Rule. See Wyoming v. U.S. Department of

Agriculture, 661 F.3d 1209 (10th Cir. 2011), cert. denied, 133

S. Ct. 417 (2012). As previously reported in this Newsletter, the

U.S. Court of Appeals for the Tenth Circuit affirmed the 2001

Roadless Rule in a significant decision issued on October 21,

2011. See id. For a complete discussion of the 2001 Roadless

Rule, subsequent litigation, and additional rulemaking procedures

related to roadless areas, see Vols. XVIII, No. 1 (2001); XVIII,

No. 2 (2001); XX, No. 3 (2003); XXI, No. 3 (2004); XXII, No. 2

(2005); XXIII, No. 4 (2006); XXIV, No. 1 (2007); XXV, No. 4

(2008); and XXVIII, No. 4 (2011) of this Newsletter. By not

granting the State of Wyoming’s petition for a writ of certiorari,

the Tenth Circuit’s decision, and a previous decision by the U.S.

Court of Appeals for the Ninth Circuit, effectively leaves the 2001

rule in place except in Colorado and Idaho where state-specific

rules have been developed, but are both subject to litigation. After

over a decade of litigation in over eight separate states, the 2001

Roadless Rule is now, finally and firmly, the law of the land.

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS SUPREM E COURT AFFIRM S OIL AND GAS

EFFECTIVELY RESERVED BY 1903  GENERIC M INERAL

RESERVATION UNDER ARKANSAS’ STROHACKER DOCTRINE

Arkansas’ Strohacker Doctrine controls whether particular

substances, primarily oil and gas, were included within early

instruments containing nonspecific grants or reservations of

“minerals” or “mineral deposits.” Here is a capsule summary of

the doctrine, named for the case of Missouri Pacific Railroad Co.

v. Strohacker, 152 S.W.2d 557 (Ark. 1941): A generic mineral

grant or reservation includes specific substances if, and only if,

those substances were generally recognized, in legal and com-

mercial usage, at the time and place of the grant or reservation, to

be minerals.

The Strohacker Doctrine is, in one respect, similar to Texas’

“Ordinary and Natural Meaning” test, announced in Moser v. U.S.

Steel Corp., 676 S.W.2d 99 (Tex. 1984), but differs in its def-

erence to the legal and commercial usage at the time and place of

the grant or reservation, as opposed to the time of the court’s

interpretation of the grant or reservation. While the doctrine

applies, in theory, to any mineral, most of the reported decisions

involved oil and gas. In every such case, the litigation involved

determining whether oil and gas had become commonly rec-

ognized as minerals, in the place where the lands are located, as

of the date of execution of the instrument.

The advent of the Fayetteville Shale play, a natural gas

development in counties without any prior history of exploration

for oil or gas, has spawned new litigation, testing the meaning of

the Strohacker Doctrine as applied to those counties. In Staggs v.

Union Pacific Railroad Co., 2012 Ark. 156, 2012 WL 1222225,

a decision reported in Vol. XXIX, No. 2 (2012) of this News-

letter, the Arkansas Supreme Court held that by 1934, the year of

the reservation in that case, oil and gas were regarded statewide

as minerals. In that case the court inferred that the statewide date

could be much earlier, citing its decision in Osborn v. Arkansas

Territorial Oil & Gas Co., 146 S.W. 122 (Ark. 1912), in which

the court stated that “natural gas is a mineral.” Staggs, 2012 Ark.

156, at 5, 2012 W L 1222225, at *3 (quoting Osborn , 146 S.W .

at 124).

Most recently, in Nicholson v. Upland Industrial Develop-

ment Co., 2012 Ark. 326, 2012 WL 4017365, the Arkansas

Supreme Court dealt with an even earlier reservation. In the deed

in question, dated February 16, 1903, St. Louis Iron Mountain &

Southern Railway Company, the grantor, reserved “all coal and

mineral deposits.” Id. at 2, 2012 WL 4017365, at *1. The lands

involved are in White County, where there was no leasing or

exploration for oil or gas as early as 1903, and no successful oil

and gas operations until very recently. However, Upland Indus-

trial Development Company, the railroad’s successor in interest,

proved, through the expert testimony of a history professor, that,

beginning around 1900, there was frequent mention of oil and gas

operations, elsewhere, in newspapers circulated throughout White

County. That proof was relied upon by the trial court in its de-
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cision that in the area including White County, it had become

general knowledge by 1903 that oil and gas were minerals.

The Arkansas Supreme Court affirmed, concluding that the trial

court’s decision was not clearly against the preponderance of the

evidence. Id. at 7, 2012 WL 4017365, at *4.

The Nicholsons, who were the owners of the surface and of

those minerals not effectively reserved to the railroad, argued

unsuccessfully that actual leasing or drilling activities were re-

quired to trigger inclusion of oil and gas into the generic term

“minerals.” They also contended that evidence of such activities

must be limited to White County. The supreme court disagreed,

taking the broader view that the “area where the instrument is

executed” includes, at least, surrounding counties. Id. at 5–6,

2012 WL 4017365, at *3.

Beyond that, the precedential value of Nicholson is yet to be

determined. The trial court’s decision was arguably a close call.

Had the trial court ruled the other way, its decision likely would

not have been clearly against the preponderance of the evidence

either. More litigation will be required to determine whether 1903

is now a hard date, or whether the Arkansas Supreme Court was

merely applying rules of appellate review, which give consid-

erable deference to the trail court’s ruling.

EIGHTH CIRCUIT COURT OF APPEALS AFFIRM S PREVIOUSLY

REPORTED DECISION UPHOLDING M INERAL RESERVATION

BY FEDERAL LAND BANK

In Nixon v. Agribank, FCB, No. 4:11CV00125, 2011 WL

4529894 (E.D. Ark. Sept. 30, 2011), a case reported in Vol.

XXVIII, No. 4 (2011) of this Newsletter, the U.S. District Court

for the Eastern District of Arkansas upheld the practice of the

former Federal Land Bank of St. Louis to reserve perpetual

mineral interests when it resold foreclosed lands, against a chal-

lenge that such retention violated the Federal Farm Loan Act of

1916. See Act of July 17, 1916, ch. 245, 39 Stat. 360 (repealed

1971). That decision was recently affirmed by the U.S. Court of

Appeals for the Eighth Circuit in Nixon v. AgriBank, FCB, 686

F.3d 912 (8th Cir. 2012).

C A L I F O R N I A  —  M I N I N G

C H R I S  P O W E L L

P A T R I C K  G .  M I T C H E L L

—  R E P O R T E R S  —

NEW  STORM W ATER PERM IT W ILL IM POSE ADDITIONAL

REGULATORY REQUIREM ENTS ON M INE OPERATORS

Section 402 of the Clean Water Act (CWA), 33 U.S.C.

§ 1342, requires that discharges of storm water associated with

industrial activity be regulated under the National Pollutant

Discharge Elimination System (NPDES) permitting scheme. As

detailed in U.S. Environmental Protection Agency (EPA) regu-

lations, industrial facilities must obtain permits for: (1) storm

water discharges associated with specifically defined industrial

activities; and (2) any other discharges that EPA or the state

determines contribute to a violation of a water quality standard or

are a significant contributor of pollutants to waters of the United

States. In California, storm water discharges associated with

industrial activity are generally regulated by the NPDES General

Permit for Discharges of Storm Water Associated with Industrial

Activities, Water Quality Order No. 97-03-DWQ (Industrial

General Permit) issued by the State Water Resources Control

Board (SW RCB). With regard to mining operations, regulated

facilities include those “that discharge storm water contaminated

by contact with or that has come into contact with, any over-

burden, raw material, intermediate products, finished products,

byproducts or waste products located on the site of such oper-

ations.” 40 C.F.R. § 122.26(b)(14)(iii).

Under the existing Industrial General Permit, mine operators

may obtain coverage by submitting a notice of intent (NOI) and

a storm water pollution prevention plan (SWPPP) to SWRCB.

The operator must identify site-specific best management prac-

tices (BMP) in the SWPPP, which are designed to meet qualita-

tive standards contained in EPA regulations. In addition, operators

are required to conduct semiannual water testing, the results of

which may trigger additional testing and reporting obligations.

In July 2012, SWRCB issued a draft revision to the Industrial

General Permit (2012 Draft Industrial General Permit). Some

of the most controversial changes in the 2012 Draft Industrial

General Permit include:

• Electronic Filing & Public Access (§ II): Dischargers

would be required to submit numerous filings electron-

ically, via the Storm Water Multi-Application Reporting

and Tracking System (SMARTS) including SWPPPs and

site maps, and this information would be available for

public review.

• Qualified Industrial Storm Water Practitioners (QISP)

(§§ I.I(47), II.G): Dischargers must designate a QISP,

who is either the discharger or an individual who has

either completed a SWRCB sponsored or approved

training course, or is a California licensed professional

civil engineer, registered geologist, or certified engineer-

ing geologist. Certain documents (e.g., SWPPPs) may

only be prepared by a QISP, and moreover, depending

on the type of document, a more advanced level QISP

may be required.

• Numeric Action Levels (NAL) (§§ I.N, XII): W hile

the 2012 Draft Industrial General Permit does not in-

corporate numeric effluent limits (although SWRCB

does foreshadow their eventual use (see § I.N(64)), the

permit does implement numeric thresholds for select

pollutants in the form of NALs. “Annual” NALs are

average annual concentrations of select pollutants.

“Instantaneous” NALs pertain to single events. Should

sampling indicate that either NAL is exceeded, addi-

tional compliance requirements may be triggered.

• Mandatory Minimum Best Management Practices (§ X.H):

All dischargers would be required to implement certain

minimum BMPs, including, but not limited to: (1) good

housekeeping; (2) preventive maintenance; (3) spill re-

sponse procedures; and (4) erosion control. Dischargers

may be exempted from implementing the minimum

BMPs under specific circumstances. By contrast, the

current permit generally allows operators to choose

which BMPs to implement.
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The 2012 Draft Industrial General Permit has a projected

adoption date of January 2013, although adoption may not occur

until February or March 2013. The 2012 Draft Industrial General

Permit would supersede the previous permit, SWRCB Order No.

97-03-DWQ, and is scheduled to become effective on July 1,

2013. Under the current language, existing dischargers would be

required to register for permit coverage, including the submission

of a detailed site map and SWPPP, by July 1, 2013, in order to

maintain coverage under the permit. 2012 Draft Industrial General

Permit § II.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS AFFIRM S COGCC’S DETERM INATION

THAT IT LACKED JURISDICTION TO INTERPRET LEASE, RULES

ON DESIGNATED OUTSIDE ACTIVITY AREA (DOAA) ISSUE, AND

REM ANDS FOR DETAILED FINDINGS ON DOAA  CRITERIA

Several rules of the Colorado Oil and Gas Conservation

Commission (COGCC) were at issue in this dispute regarding a

surface location for an oil and gas well. In Chase v. Colorado Oil

and Gas Conservation Commission, 2012 COA 94, 284 P.3d 161,

the Colorado Court of Appeals reviewed a district court decision

from the City and County of Denver, which had affirmed a

COGCC order.

The surface landowners had requested that the COGCC deem

their property a designated outside activity area (DOAA); the

COGCC had denied the landowner’s request. The COGCC also

had declined to interpret the oil and gas lease covering the lands.

This case involves a 77-acre equestrian and agricultural property

in Larimer County, which the landowners purchased in 1997,

knowing it was subject to a mineral rights reservation. The State

of Colorado owns the minerals under the lands and manages the

minerals for the benefit of state schools. The Colorado State

Board of Land Commissioners (State Land Board) had issued an

oil and gas lease in 1977 covering a 640-acre section that included

the property. The land was zoned agricultural. An indoor riding

arena had been built and the property had been improved to

facilitate its use as a training and competition area for equestrian

events. Id. ¶¶ 2–4, 284 P.3d at 162.

Magpie Operating, Inc. (Magpie), the oil and gas lessee,

contacted the landowners in November 2007 to solicit their input

regarding location of wells and other operations on the land. Soon

thereafter, the landowners filed a request for an onsite inspection

of the property and thereafter Magpie submitted its applications

for permit to drill (APD). The landowners, Magpie, and the

COGCC staff participated in the consultation process regarding

well locations. After the APDs were filed, but before completion

of a survey during the consultation process, the landowners

applied to the COGCC to have their surface estate designated a

DOAA. Id. ¶¶ 5–7, 284 P.3d at 162–63. A DOAA is defined as:

a well-defined outside area (such as a playground,

recreation area, outdoor theater, or other place of public

assembly) that is occupied by twenty (20) or more

persons on at least forty (40) days in any twelve (12)

month period or by at least five hundred (500) or more

people on at least three (3) days in any twelve (12)

month period.

Id. ¶ 8, 284 P.3d at 163 (quoting COGCC Rule 100 (Definitions)).

Magpie and the State Land Board filed timely protests to the

DOAA request.

The COGCC survey found that a possible alternative location

for a well was outside the drilling window established by COGCC

Rule 318A. The staff analysis recommended that if the DOAA

was denied, the COGCC should allow drilling on the alternative

site. Id. ¶ 10, 284 P.3d at 163.

The court states that the COGCC, after the evidentiary hear-

ing, “expressed concern over several matters, including whether

the number of people present on the property met the DOAA

definition’s requirements, whether the property was of the type

anticipated to be protected under the rule, and whether waste

would occur if Magpie’s APDs were denied.” Id. ¶ 13, 284 P.3d

at 163.

The COGCC denied the landowners’ DOAA request. The

COGCC order stated:

After deliberations, the Commission voted 6 to 3 to deny

the Sutak-Chase application for a DOAA based on

questions regarding the definition of “designated outside

activity area,” whether the property fell within the def-

inition, whether it was the type of property or activity

that was contemplated when . . . the Commission [pro-

mulgated the definition], and whether waste will be

committed because the wells cannot be located on the

property if the [DOAA] application is granted.

Id. ¶ 14, 284 P.3d at 164 (alteration in original) (quoting COGCC

order). The COGCC order denying the DOAA request stated that

the order was effective immediately, reserved the right to amend

or repeal any or all of the order, and stated that the order was final

agency action and no application for reconsideration was needed

to seek judicial review. Id.

As detailed in the opinion, negotiations between the landown-

ers and Magpie continued, but the parties apparently were never

able to reach agreement. The COGCC granted an APD for the

State-Chase 33-36 well at the location suggested by landowners

and imposed many of the landowners’ proposed conditions within

the permit. After the APD was granted, the landowners appealed

to the district court the denial of their DOAA request and the grant

of Magpie’s permit to drill. The district court ruled in favor of the

COGCC. Id. ¶¶ 15–19, 284 P.3d at 164–65.

The court of appeals noted that “[t]he 1994 amendments to

the [Oil and Gas] Conservation Act enlarged the COGCC’s focus

from promoting oil and gas production to include consideration of

environmental impact and public health, safety, and welfare.” Id.

¶ 28, 284 P.3d at 166. See Colo. Rev. Stat. § 34-60-102. The

court describes a number of COGCC rules that protect the health,

safety, and welfare of the general public. COGCC Rule 603

“empowers the COGCC to determine the appropriate boundaries

and setbacks when a property qualifies as a DOAA or a high

density area. . . . Larger setbacks are necessary for wellheads and

production equipment located within a DOAA or [a high density

area].” Chase, ¶ 30, 284 P.3d at 167.
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Regarding the DOAA request, the court agreed with the

landowners that all 20 occupants need not be present at the same

time. Id. ¶ 49, 284 P.3d at 170. The court found COGCC may

consider various factors, including waste, in determining whether

an area should be deemed a DOAA. Id. ¶ 54, 284 P.3d at 170.

The court also found that the COGCC had failed to make the

necessary factual findings concerning the DOAA request and

remanded for detailed findings on this issue. Id. ¶ 59, 284 P.3d at

171–72.

The landowners had applied to have the entire 77 acres

declared a DOAA. The court said that “nothing in the rules

requires the COGCC grant DOAA status to the entire area”

requested. Id. ¶ 40, 284 P.3d at 168. The court of appeals noted

that the only other area that had previously been declared a

DOAA occurred after the City of Longmont applied to have 400

acres established as a DOAA. In that instance, the COGCC

declared that only 40 acres were a DOAA, mainly because the

other lands were only at the planning stage in the city’s plans for

a recreation area. Id. ¶ 41, 284 P.3d at 168.

Another issue argued on appeal was whether the COGCC

erroneously determined it lacked jurisdiction to interpret the oil

and gas lease. The landowners claimed that the lease provides no

exploration or drilling operations could be conducted within 200

feet of any improvement on the property without landowners’

consent. The landowners maintained that COGCC has the implied

power to interpret leases. The COGCC disagreed, and the court

of appeals affirmed this portion of the COGCC’s decision and

concluded it was reasonable for the COGCC to determine that it

lacked jurisdiction to interpret the contract. Id. ¶¶ 33–36, 284

P.3d at 167–68.

PLAINTIFFS NOT ENTITLED TO HEARING BEFORE THE

COGGC  ON APD  FOR WELLS M ORE THAN ONE-HALF M ILE

FROM  NUCLEAR TEST SITE

In Colorado Oil and Gas Conservation Commission v. Grand

Valley Citizens’ Alliance, 2012 CO 52, 279 P.3d 646, the Colo-

rado Supreme Court held that a citizens’ group and other plaintiffs

were not entitled to a hearing on an APD. This case involved

APDs to drill several wells approximately three miles from the

site where, in 1969, the federal government conducted the Project

Rulison experiment in Garfield County, Colorado. The project

involved detonation of a large nuclear device 8,400 feet under-

ground to free natural gas. Id. ¶ 4, 279 P.3d at 647. The court

stated that “Project Rulison did not produce any marketable gas

because the liberated gas contained radioactive matter.” Id.

In 2004, the COGCC stated that a hearing would be required

for any APD to drill within one-half mile of the blast site. Id. ¶ 5,

279 P.3d at 647. The wells involved in this case were approxi-

mately three miles from the blast site and thus did not trigger an

automatic hearing. Id. ¶ 6, 279 P.3d at 647.

The court interpreted several statutes regarding the COGCC

and found that a hearing before the COGCC is required only for

a rule, regulation, or order. This case involved a permit to drill

and therefore a hearing was not required. The COGCC rules allow

only an operator, surface owner, or relevant local government to

request a hearing on an APD. The court noted that the citizens’

group and the other plaintiffs had the right to participate in the

process and to supply information in a written complaint and that

the COGCC had properly treated the request to intervene as a

complaint under this provision. Id. ¶¶ 11–18, 279 P.3d at 648–49.

Justice Hobbs dissented, finding that if the local government

did not represent its citizens’ concerns regarding public health,

safety, and welfare, the COGCC should grant the concerned

citizens a hearing. Id. ¶ 20, 279 P.3d at 649.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

KANSAS SUPREM E COURT REFUSES TO EXTEND RULE

AGAINST PERPETUITIES TO NONPARTICIPATING ROYALTY

INTEREST RETAINED BY GRANTOR

In 1924, Earl and Leah DeLay conveyed land to Donald and

Barbara Rucker’s predecessor in title. The DeLays excepted from

the grant the following interest: “The grantor herein reserves 60%

of the land owner’s one-eighth interest to the oil, gas or other

minerals that may hereafter be developed under any oil and gas

lease made by the grantee or by his subsequent grantees.” The

Ruckers asserted that this created a royalty interest that violated

the rule against perpetuities.

The trial court and court of appeals agreed and held the

reservation in the grantor was void. The court of appeals, be-

lieving it was bound by precedent, invited the DeLays to seek

review in the hope the supreme court would grant review and

reconsider its royalty perpetuities rule. The Kansas Supreme

Court, in Rucker v. DeLay, No. 101,766, 2012 WL 5052519 (Kan.

Oct. 19, 2012), reversed the trial court and court of appeals. The

court relied upon the basic rule that a future interest retained by

a grantor is a “reversion” and therefore not subject to the rule

against perpetuities. Id. at *1. Left untouched, however, was the

court’s bizarre vesting rule for nonparticipating royalties.

In Kansas, a conveyance from A  to B of 1/16 of the oil and

gas produced from section 30 violates the rule against perpetuities

and is void. The court treats “production” as the event that vests

the interest in B. Because production is not certain to occur within

21 years, B’s interest is void. This was the analysis the court of

appeals sought to have the supreme court address on appeal. The

supreme court, however, avoided confronting the base rule by

refusing to expand it to a situation where A excepts 1/16 of the oil

and gas produced from section 30. In that case the interest is

vested because it never leaves the grantor.

Although the court was not willing to address the underlying

rule in this case, it suggested it might be open to reconsidering its

analysis given the appropriate case. The court observed:

The criticism about this court’s prior vesting anal-

ysis has some merit. Thus, we decline to extend it to

royalty interests reserved in the grantor. It is better to

right the ship and apply the well-recognized property law

principles excepting reservations from the rule against

perpetuities despite any “conceptual” difficulties this

may cause. But we need not determine in this case

whether we should overrule our caselaw holding royalty

interests created in a transferee are future interests that
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vest at production because that issue is not squarely

before us.

2012 WL 5052519, at *8. At the time of this writing a motion for

rehearing and a request for clarification are pending before the

court.

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

—  R E P O R T E R  —

LANDOW NER AW ARDED PERCENTAGE OF PROFITS FOR

UNAUTHORIZED PIPELINE

In Aertker v. Placid Holding Co., No. 07-473, 2012 WL

4472002 (M.D. La. Sept. 27, 2012), landowners were awarded a

percentage of profits from a pipeline that was installed in the early

1980s without the landowners’ permission. An independent con-

tract right-of-way agent for Placid Refining Company (Placid)

obtained a right-of-way agreement only from the mineral lessee.

At the time the right-of-way was granted, the assessor’s records

identified Louisiana-Pacific Corp. (Louisiana-Pacific) as the tax-

payer. Id. at *2. However, the assessor’s ownership map also

showed that the land was owned by the Aertker family and was

burdened by a 99-year lease to Louisiana-Pacific. Id. No right-of-

way agreement was obtained from the Aertker family, and the

pipeline was put in service in 1982. Id.

The court concluded that Placid was a bad-faith possessor

who knew or reasonably should have known that Louisiana-

Pacific was not the landowner. Id. at *4. The court further con-

cluded that the landowners have a cause of action for continuous

trespass (and thus the claim did not prescribe) and must pay the

landowners the “fruits of [the] unlawful exercise” of rights. Id. at

*6 (quoting Rosenthal-Brown Fur Co. v. Jones-Frere Fur Co.,

110 So. 630, 632 (La. 1926)). The court determined that Placid

had earned $148,926,000 in profits during the relevant time

period. Id. at *7. The court then determined the percentage of the

Placid assets that could be a ttributed to  the right-of-way on

an annual basis, and awarded the landowners $96,145.33 plus

interest from the date of judicial demand. Id.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

BOARD ORDER ASSIGNING WELL COSTS VACATED

In Vol. XXIX, No. 1 (2012) of this Newsletter, we gave an

interim report on Anadarko Petroleum Corp. v. State Oil & Gas

Board of Mississippi, 2011-SA-00773-SCT, 99 So. 3d 109 (Miss.

2012), which involved the division of disputed operating costs

between an operator and a nonoperator working interest owner

by the Mississippi State Oil and Gas Board (MSOGB) under its

statutory authority to do so. See Miss. Code Ann. § 53-3-7(4).

The prior report anticipated that the decision would resolve a

number of issues of first impression in Mississippi. The Mis-

sissippi Supreme Court, however, based its decision on one dis-

positive issue. In a short opinion, the court held the MSOGB’s

order failed to contain sufficient reasoning and findings of fact

for the court to conduct an adequate review. The court vacated

the MSOGB’s order and remanded the matter to the MSOGB

for further proceedings. 2011-SA-00773-SCT (¶ 9), 99 So.3d

at 111–12.

N E W  M E X I C O  —  O I L  &  G A S

E L I Z A B E T H  A .  R Y A N

—  R E P O R T E R  —

REGULATORY UPDATE ON SPECIAL PROVISIONS FOR

COM PULSORY POOLING ORDERS

This is an update regarding the recent changes to the hori-

zontal well and project area regulations and cases at the New

Mexico Oil Conservation Division (NMOCD). See N.M. Code R.

§ 19.15.16. The new regulations pertaining to horizontal wells and

project areas became effective February 15, 2012. Only time

would tell how the NMOCD would implement these new regu-

lations. The latest NMOCD orders for non-standard spacing

and proration units and for compulsory pooling (Orders) have

included the following language:

Should the proposed well not be drilled and com-

pleted within 120 days after commencement thereof,

then Ordering Paragraphs (1) and (2) [(regarding estab-

lishment of non-standard spacing/project area and force

pooling)] shall be of no further effect, and the Unit

created by this order shall terminate, unless operator

appears before the Division Director and obtains an

extension of the time for completion of the proposed

well for good cause shown by satisfactory evidence. If

the proposed well is drilled horizontally but is not com-

pleted in all of the quarter-quarter sections included

in the Unit within 120 days after commencement of

drilling, then the operator shall apply to the Division for

an amendment to this Order to contract the Unit so that

it includes only those quarter-quarter sections in which

the well is completed.

See, e.g., In re Nearburg Exploration Co., Order No. R-13628,

Case No. 14826 (NMOCD Sept. 19, 2012) (emphasis added).

This language has significant consequences to horizontal drilling

projects in New Mexico. When the rule became effective, many

in industry assumed that, if the strict regulatory language were

applied, an operator could drill a horizontal well and NOT pene-

trate each quarter-quarter section. Ultimately, the operator would

penetrate all quarter-quarter sections after drilling all of the

planned infill wells/subsequent wells. With the language in the

Orders, however, an operator can only plan one horizontal well

per project area. An operator cannot ultimately plan to drill infill

wells in a project area where it seeks to compulsory pool, but

instead must apply for a new project area and pooling for each

new well within the development plan. Clearly, this result was not

expected.

It appears to industry that this language is derived from the

NMOCD’s inhibitions pertaining to the statutory power to pool in
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a project area. New Mexico statute provides that “the division, to

avoid the drilling of unnecessary wells or to protect correlative

rights, or to prevent waste, shall pool all or any part of such lands

or interests or both in the spacing or proration unit as a unit.”

N.M. Stat. Ann. § 70-2-17(B) (emphasis added). The statutory

provision does not grant the NMOCD express power to pool in

project areas, while N.M. Code R. § 19.15.16.15 does grant the

NMOCD the power. Additionally, the language in the Orders

conflicts with the express language in the regulations discussing

the drilling of subsequent wells in a single project area. See N.M.

Code R. § 19.15.16.15(C). It appears that opponents of these rules

have threatened the NMOCD with litigation due to the NMOCD’s

apparent lack of power to pool in project areas. Therefore, the

NMOCD is remaining very cautious on how large a project area

it will approve and compulsory pool.

Industry is contemplating taking a couple of approaches to

this problem. First, at the next legislative session in January 2013,

industry organizations are considering whether to put forth a bill

to amend N.M. Stat. Ann. § 70-2-17(B) to add statutory authority

for pooling in project areas. However, there are opponents to this

plan within industry so it remains uncertain at this time whether

the bill will be proposed. It will be a long, 60-day session, and

many are hopeful that such a bill would not meet strong oppo-

sition. If the proposed bill fails, others are considering proposing

to the NMOCD additional regulatory language to overcome this

problem.

Until this issue is resolved, operators are held by this lan-

guage from the NMOCD which places a 120-day time limit on

completion of the horizontal well, as well as a 120-day time limit

on contraction of the project area. The positive outcome now is

that operators are routinely being approved for compulsory

pooling for 160-acre project areas for each horizontal well

producing oil and 320-acre project areas for each horizontal well

producing gas. Operators are still applying for project areas

despite this language due to the incentives to eliminate internal

setbacks and to be able to place the surface location outside the

project area.

TENTH CIRCUIT RULES FOR PRODUCER IN UNDERPAYM ENT-

OF-ROYALTY CASE

In July 2012, the U.S. Court of Appeals for the Tenth Circuit

issued its decision on an underpayment of royalty case, Abraham

v. BP America Production Co., 685 F.3d 1196 (10th Cir. 2012).

The appeal regarded an ongoing conflict in New Mexico’s San

Juan Basin regarding payment of royalties. In this case, the class

of plaintiffs alleged that BP America Production Company (BP)

breached two types of royalty contracts, a “market-value” lease

and a “same-as-fed” lease. Id. at 1199. The court of appeals

defined market-value leases as “contracts under which royalty

owners are entitled to be paid based on the market value of

unprocessed gas as it emerges from the ground (‘at the well’).” Id.

Same-as-fed leases are defined as “contacts under which royalty

owners are entitled to be paid on the same basis as the federal

government, which means that royalty payments must be cal-

culated using a comprehensive scheme of federal regulations.” Id.

As background, the San Juan Basin gas contains methane

(natural gas) and entrained natural gas liquids (NGL). Id. at 1200.

Before gas can be marketed to the interstate pipeline, the NGLs

have to be removed. When no market exists for the gas, in order

to determine the market value of an unprocessed gas well, the

“netback” or “workback” method is generally used, which is when

the producers sell refined natural gas and NGLs at the tailgate of

the processing plant to establish a base sales amount, deducting

from that amount the costs for transportation, processing, and

other similar costs. Id. When there is a market for the gas, if

companies purchase and sell unrefined gas at the wells, this

provides evidence of comparable wellhead sales and is, of course,

the best possible method to determine market value at the well. Id.

The plaintiffs in this case had issue with two separate aspects

of BP’s netback method for market value contracts: (1) the sales

price for NGLs and (2) BP’s processing costs. Id. Plaintiffs

claimed that BP sold its gas at the tailgate of the processing plant

to an affiliate company at a discounted rate. They also claimed

that BP, as co-owner of the plant, deducted an inflated processing

fee. Id. Evidently BP used the netback method to determine the

market value. See id. BP argued that because there is a market for

gas in the San Juan Basin and because its royalty payments were

in line with the range of market values in the region, it met its

contractual obligations even if it used the netback method. Id. The

class argued that no market existed and BP had charged unrea-

sonable processing costs. Id. at 1201. The district court allowed

the plaintiffs to introduce evidence concerning the royalty prac-

tices of ConocoPhillips, another major producer in the San Juan

Basin. Id. at 1200. The district court admitted the evidence despite

BP’s motions in limine to prohibit admission of the evidence. Id.

This case was tried in front of a jury and both parties argued

on appeal that each was entitled to judgment as a matter of law

regarding the market-value and same-as-fed lease issues. Id. at

1200. Regarding the market-value leases, the court of appeals

stated that disputed issues of material fact existed and therefore

precluded judgment as a matter of law. Regarding same-as-fed

leases, BP argued it was entitled to judgment as a matter of law

because the plaintiffs did not present any evidence that BP paid

them differently than the federal government or that it paid the

federal government incorrectly. Id. at 1201. Based on the evi-

dence at trial, the court of appeals agreed with BP, including

that the issue never should have gone to the jury. Id. Regard-

ing the district court’s admission of the royalty practices of

ConocoPhillips, the court of appeals determined the district court

abused its discretion in admitting the evidence because it was

irrelevant to BP’s practices and was reversible error. See id. at

1203–04.

The last issue before the court was whether the district court

abused its discretion in refusing to instruct the jury on the claim

of implied duty of good faith and fair dealing, which would have

supported the plaintiffs’ claim for punitive damages. Id. at 1204.

The court of appeals declined to decide the issue and remanded it

back to district court so that the district court could provide an

explanation of its ruling on breach of implied covenant of good

faith and fair dealing. Id. at 1205. The court stated that it was not

“well-equipped” to review the ruling on the plaintiff’s proposed

instruction without knowing why the district court acted as it did.

Id. The district court’s order did not indicate whether its decision

was based on whether as a matter of law such duty did not apply

to royalty agreements, whether there was not sufficient factual

basis for the instrument, or some other reason. Therefore, the



page 12 MINERAL LAW NEWSLETTER

court remanded the issue back to district court. See id. The court’s

remand is logical because an appellate court is not capable of

reviewing an issue until it knows the standard of review to

apply—whether in law or in fact.

Overall, this case is significant in underpayment-of-royalty

cases for a couple of reasons:

(1) For a plaintiff to prevail on a “same-as-fed” lease, it

must show that it was treated differently than the federal

government—a tough thing to prove; and

(2) It will be hard for a plaintiff to prevail solely as a matter

of law on a “market-value” lease, which cases must be

supported heavily in the facts.

SUPREM E COURT OF NEW  M EXICO RULES AGAINST FORM ER

COM M ISSIONER IN UNDERPAYM ENT-OF-ROYALTY CASE

In August 2012, the Supreme Court of New Mexico issued its

decision on oil and gas lessees’ action against the previous

Commissioner of Public Lands, Patrick Lyons (Commissioner),

for deprivation of due process, unconstitutional impairment of

contract, and breach of contract. ConocoPhillips Co. v. Lyons,

No. 32,624, 2012 WL 3711550 (N.M. Aug. 24, 2012). This case

involves a dispute over proper payment of royalties on state oil

and gas leases. Id. at *1. In New Mexico, the terms of state oil and

gas leases are governed by statute. Id. This appeal concerns the

royalty clauses in the 1931 and 1947 statutory lease forms. Id. In

the language of both the 1931 and 1947 lease forms, royalty is

calculated as a percentage of “net proceeds” resulting from the

sale of the gas. Id. at *2.

In 2005 and 2006, the Commissioner conducted an audit of

royalty payments made to the state by ConocoPhillips Company

and Burlington Resources Oil & Gas Company (collectively,

Lessees). Id. Based on the audit, the Commissioner determined

that Lessees had underpaid royalties to the state and notified them

of such. Id. The Commissioner claimed that Lessees had improp-

erly deducted post-production costs (costs to prepare the gas for

market) from the royalty payments, which amounted to the sum of

approximately $24.5 million in lost revenue to the state. Id. In

response, Lessees filed a declaratory judgment action in district

court seeking relief on the basis of deprivation of due process,

breach of contract, unconstitutional impairment of contract, and

lack of Commissioner’s statutory authority. Id. The district court

granted summary judgment to the Lessees on three of the issues

and denied the Commissioner’s motion for reconsideration. Id.

The New Mexico Court of Appeals certified the issues to the New

Mexico Supreme Court. Id.

The first issue for the supreme court was whether the 1931

and 1947 leases, which provide for royalty payable upon “ ‘net

proceeds . . . in the field’ or ‘from the sale of gas from each gas

well’ compels a different royalty calculation than a lease which

provides for ‘net proceeds . . . at the well.’ ” Id. at *6. The district

court determined that the language in the 1931 and 1947 leases

was unambiguous and that Lessees could deduct any reasonable

and necessary post-production costs incurred in selling the gas. Id.

The district court based its decision on two main reasons:

(1) course of dealing, course of performance, and circumstances

surrounding the legislature’s enactment of the lease forms; and

(2) that following the Commissioner’s interpretation of the lease

forms to require imposition of additional royalties is an act that

can only be done by the legislature. Id. After reviewing the

language of the leases, the plain meaning, and the parties’ in-

terpretation, the supreme court determined that the district court

correctly found that the net proceeds royalty obligations were

unambiguous as a matter of law and the district court could

properly rely on the extrinsic evidence. Id. at *9–10.

Pertaining to the issue of interpretation of the “free use”

clause in the state leases, in this case, the lease forms granted the

Lessees “any and all rights and privileges necessary, incident to

or convenient for the economical operation of said land, for oil

and gas, with [the] right for such purposes to the free use of oil,

gas casing-head gas, or water from  said lands . . . .” Id. at *12

(alteration in original). These rights were granted to the lessee for

the purposes of exploration, development, and production with the

right to own the oil and gas produced and saved therefrom and not

reserved to the lessor. Id. (paraphrasing from the lease form). The

supreme court stated that this right entitled Lessees the free

use of oil and gas produced from  the leases, regardless of whether

the use occurred, as long as the use furthered the economical

operations of the lease. Id. The supreme court agreed with the

district court that the Lessees could have free use of both plant

and field fuel as long as it was used in lease operations. Id.

Because the oil and gas used for these purposes is neither sold nor

saved, the use of oil and gas is not subject to royalty payments. Id.

at *13. The Commissioner also claimed royalties on drip con-

densate. Id. Lessees contended that because they did not receive

proceeds from the condensate, they did not owe royalties on it to

the state. Id. In short summary, the court affirmed the district

court’s finding that Lessees were not obligated to pay royalties on

drip condensate to the extent no proceeds were derived from such

use. Id. at *14.

The supreme court did agree with the Commissioner’s inter-

pretation of the lease form language in one respect pertaining to

the maximum price provision. Id. at *14–16. The issue centered

on the Commissioner’s discretion to require Lessees to calculate

royalty based on the maximum price being paid for similar gas in

the same field or area. Id. at *15. The clause also provides the

Commissioner similar authority to reduce the obligation to an

amount not less than the royalty value of the net proceeds in the

field. Id. In affirming the district court’s decision on this issue,

and agreeing with the Commissioner, the court stated the Com-

missioner had authority if the action was necessary to successful

oil and gas operations. Id. at *16.

The Commissioner filed a counterclaim against Lessees for

breach of implied covenant to market. Id. The Commissioner

claimed that the covenant included not only for the Lessees to

place the gas in a marketable condition but also that the Lessees’

expenses, such as for gathering, hydrating, and treating, should be

borne solely by Lessees and not by the lessor. Id. The district

court granted the Lessees’ motion for judgment on the pleadings,

and the Commissioner moved for reconsideration of the issue. Id.

The issue turns on the “marketable condition rule,” an offshoot of

the covenant to market. Id. Lessees argued New Mexico law does

not recognize this rule, and the language in the lease permits

deduction of post-production costs, so it would be improper for a

court to imply a duty. Id. at *17. In 2009, in another case, the

court declined to address whether the rule was inherent in the
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implied duty to market. Id. (citing Davis v. Devon Energy Corp.,

2009-NMSC-048, ¶ 35, 147 N.M. 157, 218 P.3d 75). The court

stated that when the legislature adopted the language in these

leases it made an express policy decision that lessees are entitled

to recover some post-production costs; exactly what kind of costs

were at issue in this case. Id. The court determined that whether

the marketable condition rule is inherent in the implied covenant

to market is not ripe and declined to decide the issue. Id.

Therefore, the court affirmed the district court’s dismissal of the

Commissioner’s counterclaim. Id.

The last issue to be decided by the court was whether the

amount deducted for post-production services was reasonable

given that the services were provided by one of the Lessees’

affiliates. Id. at *18. The forms of leases did not contain language

pertaining to affiliate transactions. Id. Applying long-standing

New Mexico law, which states that a court will not give effect to

undisclosed intentions of the parties, the supreme court affirmed

the district court, which found, based “on the statutory and reg-

ulatory history, that the New Mexico Legislature and the Commis-

sioner of Public Lands intended both affiliated and nonaffiliated

transactions to be treated the same.” Id. Post-production deduc-

tions must be reasonable, whether based on affiliate or nonaffiliate

services. Id.

Clearly, in this case, the district court had it right, and these

issues could be disposed of as a matter of law without involving

a jury. Additionally, this case has no applicability to fee leases

and applies only to the particular state oil and gas leases. How-

ever, it is clear that the previous commissioner could not after the

fact successfully impose additional royalty obligations.

N O R T H  D A K O T A  —  

O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

NORTH DAKOTA SUPREM E COURT REFUSES TO APPLY

DUHIG  IN TW O SEPARATE CASES

First, in Waldock v. Amber Harvest Corp., 2012 ND 180, 820

N.W.2d 755, when construing a 1954 administrator’s deed, the

North Dakota Supreme Court refused to apply Duhig v. Peavy-

Moore Lumber Co., 144 S.W.2d 878 (Tex. 1940), as previously

adopted by the North Dakota Supreme Court. In Waldock,

William C. Edwardson died owning a 50% mineral interest in a

tract of land. Waldock, ¶ 2, 820 N.W.2d at 757. The administrator

of his estate subsequently granted to Clark Van Horn “all the

right, title, estate and interest, of the said above named decedent,

at the time of his death” in the tract, “excepting and reserving unto

said estate, its successors and assigns, forever, an undivided

Twenty-five percent (25%) interest in all of the oil, gas, and other

minerals upon, or in said land.” Id. (emphasis omitted). Van

Horn’s successor-in-interest, Joe Waldock, brought a quiet title

action against the estate’s successors-in-interest to determine

ownership of the 25% interest in the minerals purportedly ex-

cepted and reserved to the estate. Id. ¶ 3, 820 N.W.2d at 757.

Summarizing the Duhig rule, as adopted in North Dakota, the

court offered the classic Duhig example.

The Duhig rule says that where a grantor conveys land

in such a manner as to include 100%  of the minerals,

and then reserves to himself 50% of the minerals, the

reservation is not operative where the grantor owns only

50% of the minerals. The deed is construed as under-

taking the transfer of 50% of the minerals to the grantee.

Both this grant and the reservation cannot be given

effect, so the grantor loses because the risk of title loss

is on him.

Id. ¶ 8, 820 N.W.2d at 758–59 (quoting 1 Patrick H. Martin &

Bruce M. Kramer, Williams & Meyers, Oil and Gas Law § 311

(2012)). The court added that “a grantor cannot grant and reserve

the same mineral interest, and if a grantor does not own a large

enough mineral interest to satisfy both the grant and the reser-

vation, the grant must be satisfied first because the obligation

incurred by the grant is superior to the reservation.” Id. ¶ 8, 820

N.W.2d at 759 (quoting Gawryluk v. Poynter, 2002 ND 205, ¶ 13,

654 N.W.2d 400, 405). The court focused its analysis on the

granting language, as opposed to the warranty language, and

stated, as it has in prior decisions, that Duhig may be applied to

a deed containing only a limited warranty or even no warranty. Id.

¶ 9, 820 N.W.2d at 759. Thus, “the relevant inquiry focuses on

what the grantor purported to convey to the grantee in the granting

clause.” Id. (citing Miller v. Kloeckner, 1999 ND 190, ¶¶ 16–17,

600 N.W.2d 881, 885–86). Here, the administrator’s deed only

purported to convey Edwardson’s interest in the property at the

time of his death, which included a 50% mineral interest, and, as

a result, the court found that the deed had the effect of excepting

and reserving to the estate an undivided 25% mineral interest. Id.

¶ 12, 820 N.W.2d at 760.

Although the court did not clearly articulate it, the court

appears to have found that the express language of the deed—all

of the decedent’s interest in the land, as opposed to the land

itself—removed the deed from the operation of Duhig. Indeed,

Duhig should not apply, because the grantor did not purport to

convey the land “in such a manner as to include 100% of the

minerals,” which is the premise of the Duhig rule as followed by

the court. See id. ¶ 8, 820 N.W.2d at 758 (quoting 1 Patrick H.

Martin & Bruce M. Kramer, Williams & Meyers, Oil and Gas

Law  § 311 (2012)). Consequently, the grantor received the res-

ervation stated in the deed. The court reached the correct result,

in this author’s opinion; however, it remains to  be seen how

the court’s opinion will impact future decisions. Specifically,

for example, at least two frequently encountered scenarios are

analogous to the deed at issue in this decision. The first involves

a deed in which the grantor grants the land (as opposed to all of

grantor’s interest in the land), reserving a certain mineral interest,

but expressly makes the grant subject to prior mineral reservations

and conveyances. In that case, if there are outstanding mineral

reservations and conveyances, such that the grantor did not own

all of the minerals in the land at the time of the deed, then the

effect should be the same as if the grant was of all of grantor’s

interest in the land, at least insofar as the mineral reservation is

concerned, thereby removing the deed from the operation of

Duhig. A second frequently encountered situation involves a

warranty deed whereby the grantor grants all of his interest in the
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land (as opposed to the land itself), reserving a certain mineral

interest. Even if the deed contains traditional warranty language,

the North Dakota Supreme Court’s heavy focus on the granting

language would suggest that the express terms of the grant trump

the warranty, such that Duhig does not apply in that situation, just

as it did not apply in Waldock. It remains to be seen how the court

will resolve these situations when presented with them.

In a separate opinion issued the same day as Waldock, the

court found that Duhig did not apply to eight separate warranty

deeds wherein the grantors each purported to convey undivided

fractional interests in the land. In Nichols v. Goughnour, 2012 ND

178, 820 N.W.2d 740, John C. Nichols owned all of the surface

estate and an undivided one-half of the mineral estate in a section

of land. Id. ¶ 2, 820 N.W.2d at 742. After the death of Nichols

and his wife, the interests vested in his nine children, such that

each owned an undivided 1/9 interest in the surface estate and an 

undivided 1/18 interest in the mineral estate. Id. In June 1955,

eight of the siblings each executed warranty deeds whereby each

granted and warranted to one of the other siblings, John Q.

Nichols, “all my undivided one-ninth interest in and to” the sec-

tion. Id. Each deed also said it

hereby excepted from this grant and there is hereby

reserved from this grant, to the grantors, 25% of all

minerals, gas, oil and hydrocarbon compounds and 25%

of all royalties on account thereof with the right to

prospect, explore and drill for such gas, oil, and hy-

drocarbon compounds on and under the surface of said

land.

Id. In 2011, the successors to John Q. Nichols’ interests (Plain-

tiffs) brought a quiet title action against the successors to the

interests of John Q. Nichols’ eight siblings (Defendants) to de-

termine ownership of the one-half mineral interest originally

owned by John C. Nichols. Id. ¶ 6, 820 N.W.2d at 743.

According to Defendants, the eight deeds to John Q. Nichols

were part of a single transaction with the goal of splitting the

family’s mineral interest, such that Nichols would own one-

quarter of the minerals and the eight other siblings would col-

lectively own one-quarter of the minerals. Id. Indeed, extrinsic

evidence suggested that the parties may have historically believed

that that was how the minerals were, or should have been, owned.

Id. ¶ 5, 820 N.W.2d at 742–43. Nevertheless, the supreme court

sided with the district court in finding the deeds unambiguous,

refusing to consider that evidence, and that each deed had the

effect of reserving to each grantor an undivided one-quarter of the

grantor’s 1/18 interest in the minerals.

First, the court noted that it had previously held that “[i]nstru-

ments that have been executed at the same time, by the same

parties, in the course of the same transaction, and concerning the

same subject matter, may be read and construed together.” Id.

¶ 13, 820 N.W.2d at 745 (citing N.D. Cent. Code § 9-07-07;

Trengen v. Mongeon, 206 N.W.2d 284, 286 (N.D. 1973)). Never-

theless, the court pointed out that this does not mean that they are

to be joined into a single contract. Id. They “ ‘are to be taken

together’ for the purpose of interpreting either the transaction to

which they relate, or the several contracts themselves.” Id.

(quoting First National Bank v. Flath, 86 N.W. 867, 870 (N.D.

1901)). The separate identity of the several contracts is not

destroyed, and the statute does not have the effect of uniting two

or more contracts relating to a transaction into a single contract.

Id. Here, the court found that each deed was a separate warranty

deed from a separate grantor and nothing on the face of each deed

refers to the other deeds or suggests that they were dependent on

each other. Id. ¶ 14, 820 N.W.2d at 745. Consequently, each deed

must be examined on its own.

Examining each deed  on its own, the court found them

to be unambiguous, such that resort to extrinsic evidence as to the

parties’ intent was not warranted. Id. Specifically, the court found

that

[t]he plain language of each deed conveyed the grantor’s

undivided 1/9 interest in the land and excepted and

reserved a 1/4 interest in all minerals under the land.

Each grantor owned only a 1/18 mineral interest in the

land, and each deed resulted in an overconveyance of

minerals from each of the eight siblings to John Q.

Nichols.

Id. The court found that, in cases involving a grantor’s over-

conveyance of minerals, it has applied the Duhig rule to construe

the deed, and proceeded to outline the rules of Duhig in a manner

similar to the Waldock case discussed above. See id. ¶ 15, 820

N.W.2d at 745–46. To that general framework, however, the court

further discussed the effect of its prior decision in Gilbertson v.

Charlson, 301 N.W.2d 144 (N.D. 1981). There, three siblings

each owned an undivided one-third interest in 95% of the min-

erals. Two of the siblings executed a single warranty deed to the

third sibling with a reservation of 50% of the mineral interests.

The court found that Duhig  did not apply where the grantee

“was a cotenant with the grantors, owned a percentage of the

outstanding mineral interests, and had actual notice of that mineral

interest.” Nichols, ¶ 16, 820 N.W.2d at 747 (citing Gilbertson,

301 N.W.2d at 147–48). Moreover, the grantee “was clearly

aware her grantors and cotenants . . . were not warranting title to

50% of the minerals plus the 5% owned by the State and the 31

and 2/3% owned by [the grantee].” Id. (citing Gilbertson, 301

N.W.2d at 147). In the end, the court, in Nichols, simply stated:

Because this Court has said the Duhig rationale does not

apply to a grantor’s transfer to a cotenant and the grantor

in each deed in this case could not reserve 1/4 of all

mineral interests in the tract of land, we agree with the

district court that the reservation language in each deed

reserves 1/4 of each grantor’s 1/18 mineral interest, and

we conclude the court correctly applied Gilbertson to the

separate deeds. The legal effect of the deeds means the

eight grantors collectively reserved a 1/9 mineral interest

and conveyed the balance of their mineral interests to

John Q. Nichols.

Id. ¶ 18, 820 N.W.2d at 747. Thus, the court determined that,

because this was a Gilbertson-type situation, where the parties

to the deeds were cotenants, Duhig does not apply, and the

fractional reservation should be applied to the grantor’s interest

in the minerals. The concurring opinion of Justice Carol Ronning

Kapsner, which was joined by one other member of the five-

member court, did not believe that Gilbertson takes the transfer

between siblings outside the scope of Duhig  “solely because

in each deed the grantor was a co-tenant with the grantee. If

Gilbertson applies to the deeds, it is because of the co-tenancy

coupled with the notice of the status of the mineral interests
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provided to both grantor and grantee by instruments of record.”

Id. ¶ 22, 820 N.W.2d at 747–48 (Kapsner, J., concurring).

The court’s decision in Nichols is not entirely illogical,

but it is, perhaps, incomplete, as it fails to detail exactly why each

grantor reserved one-quarter of their respective 1/18 mineral

interests, and it fails to deal with the facts that (1) each grantee

only purported to convey an undivided 1/9 interest in the land and

(2) each grantor only owned half that amount in the minerals.

Specifically, the court does not address the issue of whether the

reservation was of the minerals in the land or whether it was of

the interest granted in the land. See North Dakota Mineral Title

Standards No. 3-08, “Reservations in Deeds Covering Less than

100 Percent Interest” (State Bar Ass’n of N.D., Section of Real

Prop., Probate and Trust Law, 1989). Other possible results, in

addition to concluding that the grantor reserved one-quarter of the

grantor’s 1/18 interest, include the possibility that the grantor

intended to reserve an undivided one-quarter interest in the 1/9

interest conveyed, or a undivided one-quarter interest in the land

(even though each grantor only owned an undivided 1/18 in-

terest). A full discussion of the possible implications of these

added complexities is outside the scope of this case summary.

Unfortunately, these issues were not discussed by the court. The

future applicability of the case should probably be limited to its

specific facts, and, when encountering a comparable situation in

the future, a practitioner should carefully consult the decision in

Nichols to determine its potential applicability.

NORTH DAKOTA SUPREM E COURT AFFIRM S ACOM A  DECISION

In Wenco v. EOG Resources, Inc., 2012 ND 219, 2012 WL

5205741, the North Dakota Supreme Court affirmed its long-

standing decision in Acoma Oil Corp. v. Wilson, 471 N.W.2d 476

(N.D. 1991). In Wenco, Raymond and Jewell Dockter owned all

of the oil and gas interests in a tract of land and, thereafter,

executed a royalty deed to Northwestern National Bank of Min-

neapolis (Bank) conveying an undivided 64/160 royalty interest

in the land. Wenco, ¶ 2, 2012 WL 5205741, at *1. Subsequently,

the Dockters executed a mineral deed to Wm. F. Grinnan of an

undivided one-half interest in the oil and gas in the lands. Id. The

deed warranted title to the one-half interest and did not reference

the earlier royalty conveyance. Id. QEP Energy Company (QEP)

succeeded to Grinnan’s oil and gas interest, while Wenco, a North

Dakota limited partnership (Wenco), purchased the Dockters’

remaining interest in the property. Id. ¶¶ 2–3, 2012 WL 5205741,

at *1. Wenco leased its oil and gas interest to Context Energy

Company, which later assigned that interest to EOG Resources,

Inc. (EOG). Id. ¶ 3, 2012 WL 5205741, at *1. An initial division

order title opinion for a well drilled on the property assigned

Wenco a .03335841 royalty interest, while QEP, which partic-

ipated in the well, was shown as having a .24376880 royalty

interest in the oil and gas produced from the spacing unit. After

questioning its interest in the well and arguing that its interest

should not be burdened by the Bank’s royalty interest, a revised

royalty interest opinion was issued that reduced Wenco’s royalty

interest to .02505015 and increased QEP’s royalty interest to .25.

Id. ¶ 4, 2012 WL 5205741, at *1. EOG, which operated the well,

also withheld payments from Wenco to recover the overpayment

caused by the original miscalculation, but subsequently began

making royalty payments to Wenco in accordance with the revised

division order title opinion (that conformed to the revised royalty

interest opinion) once the overpayment balance was recovered.

Id . ¶ 5, 2012 W L 5205741, at *2. W enco brought an action to

quiet title against EOG and QEP to determine who bore the out-

standing royalty burden and for conversion of funds belonging to

Wenco. Id.

The court noted that its prior decision in Acoma controlled

the case and found that the rule set forth therein was succinctly

stated in North Dakota Mineral Title Standards 7-05 and 7-05.1

(1989):

If a mineral owner who owns a mineral interest subject

to an outstanding royalty interest executes a mineral

deed (with a warranty clause) to a party conveying min-

eral acres or “interests in oil, gas and other minerals in

and under” without any reference to the outstanding

royalty interest, the retained mineral interest of the min-

eral owner alone bears the outstanding royalty if the

interest is large enough to satisfy the royalty interest.

Id. ¶ 13, 2012 W L 5205741, at *4. Because the oil and gas

interest warranted to Grinnan was not made subject to the Bank’s

outstanding royalty interest, and because the Dockters’ mineral

interest was large enough to satisfy the outstanding royalty,

Wenco’s interest (which it received from the Dockters) must alone

bear the entire burden of the outstanding royalty. Id. ¶¶ 14–17,

2012 WL 5205741, at *4–5. The court did not find any reason to

either overrule its decision in Acoma or distinguish the facts of the

present case  from those set forth in Acoma . Id . ¶ 16, 2012

W L 5205741, at *4. Moreover, it found that the doctrine of stare

decisis was especially applicable: “As evidenced by this case,

rights have accrued under Acoma, and certainty and security in

already existing division orders and title opinions overwhelmingly

militate against overruling its holding.” Id.

Editor’s Note: The Reporter’s firm acted as legal counsel for

one of the defendants, QEP Energy Company, in this case.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

SEISM IC EXPLORATION IS AN ASSIGNABLE RIGHT

REGARDLESS OF WHO BENEFITS

In Kimzey v. Flamingo Seismic Solutions Inc., 696 F.3d 1045

(10th Cir. 2012), surface owners brought a trespass action for

damages to their land caused by seismic exploration activi-

ties conducted by Flamingo Seismic Solutions Inc. (Flamingo).

Flamingo moved for summary judgment arguing that it had ob-

tained permission from the owners of the mineral rights and/or oil

and gas leasehold rights to enter the surface owners’ property and

conduct seismic testing. The U.S. Court of Appeals for the Tenth

Circuit affirmed the decision of the trial court granting summary

judgment to Flamingo on the trespass claim and the award of

$71,560 in attorney’s fees to Flamingo as prevailing party. The

Tenth Circuit held that Oklahoma law clearly permits owners of

mineral estates to grant third parties access to the surface property

in order to conduct seismic exploration and that oil and gas

lessees own an “easement in the surface” that may be used as
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“reasonably necessary for the purpose of exploration or pro-

duction.” Id. at 1048 (quoting Hinds v. Phillips Petroleum Co.,

591 P.2d 697, 699 (Okla. 1979)). The Tenth Circuit further

reasoned that under Oklahoma law such interest is an alienable

interest that may be conveyed to a third party. Id. Finally, the

Tenth Circuit rejected the surface owners’ argument that Okla-

homa law requires that any conveyance of surface rights must

benefit the mineral estate, noting that no Oklahoma court has

conditioned the alienability of the leasehold interest on a benefit

to the land, and that since Flamingo’s actions were specifically for

exploration and directly related to the mineral estate underlying

the surface owner’s property, no trespass occurred. Id. at 1048–49.

In affirming the award of attorney’s fees, the Tenth Circuit

noted that under Okla. Stat. tit. 12, § 940(A) the prevailing party

in an action to recover damages for negligent or willful injury to

property is allowed reasonable attorney’s fees, costs, and interest.

696 F.3d at 1050. Reviewing the trial court’s award of $71,560

under an abuse of discretion standard, the appellate court found

no abuse of discretion. Id.

ROYALTY OW NERS DENIED CLASS CERTIFICATION

In Panola Independent School District No. 4 v. Unit Pe-

troleum Co., 2012 OK CIV APP 94, 287 P.3d 1033, cert. denied

(Oct. 8, 2012), owners of mineral and/or royalty interests (Class

Representatives) brought suit against Unit Petroleum Company

(Unit) as lessee and operator of wells in which the Class Rep-

resentatives owned an interest , claiming that Unit breached

its implied covenant to market by improperly deducting post-

production costs. Id. ¶ 2. The Class Representatives sought to

certify a class comprised of all royalty and unleased mineral

owners in Oklahoma drilling and spacing units in which Unit was

a working interest owner or unit operator. Id. ¶ 4. The Class

Representatives asserted claims for breach of the implied cov-

enant to market, breach of fiduciary duty, constructive fraud,

breach of contract, unjust enrichment, and breach of good faith

and fair dealing. Id. ¶ 8.

The trial court certified the Class Representatives’ claims as

a class action. Unit appealed the trial court’s order and the court

of civil appeals reversed, holding that the Class Representatives

failed to show that a class action was a superior method for

adjudicating the Class Representatives’ claims. The court of civil

appeals held that the Class Representatives’ claims based on the

implied duty to market were not owed to all royalty owners in the

putative class and thus certification was improper. Id . ¶ 13. In

its analysis, the court relied in part on New Dominion, L.L.C. v.

Parks Family Co., 2008 OK CIV APP 112, 216 P.3d 292, holding

that no implied covenant to market arises under a pooling order.

Panola, ¶ 13. While Unit’s appeal was pending, the Oklahoma

legislature amended Oklahoma’s statutes “to provide that a non-

participating owner of unleased mineral interests in a force-pooled

tract ‘shall be considered a lessor, subject to the judicially

recognized implied covenant to market.’ ” Id. ¶ 14 (quoting Okla.

Stat. tit. 52, § 87.1(e)). However, the appellate court held that this

amendment only operated prospectively, and thus this new duty

did not exist prior to the effective date of the amendment. Id. ¶ 16.

The court of civil appeals also held that since the Oklahoma

Corporation Commission (OCC) has exclusive jurisdiction to

define the rights of a force-pooled royalty owner, the claims of

such owners relating to post-production costs would have to

be resolved by that tribunal. Id. ¶ 17. The court held that “a

multiplicity of sub-classes” would be required to address the

claims of royalty owners under oil and gas leases because the

different royalty provisions among these leases would require a

different inquiry in determining each royalty owner’s claim for

underpayment of royalties based on the deduction of post-

production costs. Therefore, the court of civil appeals held that it

was unable to find that a class action was the superior method to

adjudicate these claims. Id. ¶¶ 18–20.

AM ENDM ENTS TO THE SEISM IC EXPLORATION

REGULATION ACT

Effective May 9, 2012, the Oklahoma legislature amended

the Seismic Exploration Regulation Act, Okla. Stat. tit 52,

§§ 318.21–.23 (Act) to require the OCC to include in its rules

governing seismic exploration new notice requirements and to

outline new procedures to be used to determine the amount of

damages to the surface estate caused by seismic exploration

activities. See Act of May 9, 2012 (S.B. 243), ch. 229, 2012 Okla.

Sess. Law Serv. (Amendments). Under the Act, the OCC is to

promulgate rules governing seismic operations for the purpose of

protecting the interest and property of surface owners. Okla. Stat.

tit. 52, § 318.22. The Amendments require the rules to provide

that any applicant seeking to commence seismic exploration

(Operator) must attempt to provide notice to the last address of

record (or an address known to be more accurate) of the surface

estate owner(s) that will be affected by the seismic exploration

activities (Notice). If the surface estate owner and the Operator do

not have a prior written agreement regarding seismic exploration,

the Notice must include a statement (1) that the Operator will

conduct operations in a prudent manner and will indemnify the

surface owner from personal injury and property damage that may

result from seismic operations; (2) advising the surface owner that

it is entitled to compensation for reasonable damages caused by

seismic operations; (3) containing a monetary offer of com-

pensation for the reasonable damages to be sustained, which if

accepted within 15 days will be deemed the amount of full

compensation for all reasonable damages; (4) advising the surface

owner that acceptance of the stated amount does not prohibit it

from recovering damages caused by seismic exploration that are

unreasonable. The statement in the Notice must also provide

certain procedures that are to be followed in the event of the

rejection of the offer or untimely acceptance, including the right

to initiate a civil suit to recover reasonable damages. If the surface

estate owner recovers more than the amount offered by the

Operator in the Notice, the surface estate owner is considered the

prevailing party and is entitled to recover the costs of the suit,

including reasonable attorney and expert witness fees. If the

amount recovered is equal to or less than the amount set forth in

the Notice, the Operator is considered the prevailing party and is

entitled to recover the costs of the suit, including reasonable

attorney and expert witness fees. See Okla. Stat. tit. 52, § 318.22.

See also id. § 318.23.

UPDATE ON FEDERAL ROYALTY CLASS ACTIONS

As previously reported in Vol. XXIX, No. 1 (2012) of this

Newsletter, in the case of Tucker v. BP America Production Co.,

278 F.R.D. 646 (W.D. Okla. 2011), the federal court denied
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certification of a class of royalty owners asserting claims for

improper deductions of production costs; gas sales to affiliates;

failure to properly account for fuel use, line loss, and condensate;

breach of fiduciary duty; violation of the Production Revenue

Standards Act; and fraud concerning gas and oil wells in the

Northeast Mayfield production area, applying the holding in Wal-

Mart Stores v. Dukes, 131 S. Ct. 2541 (2011), that commonality

requires a common contention of such a nature that it is capable

of class-wide resolution, meaning that determination of its truth

or falsity will resolve an issue that is central to the validity of each

one of the claims in a single stroke. Tucker, 278 F.R.D. at 652

(citing Dukes, 131 S. Ct. at 2551). In Tucker, among other things,

the court found that varying terms of hundreds of leases relating

to matters such as the method of calculating royalties, allowance

for post-production charges or fuel use, and affiliate sales could

not meet the Dukes requirement. Id. at 654.

Subsequently in Morrison v. Anadarko Petroleum Corp., 280

F.R.D. 621 (W.D. Okla. 2012), Chief Judge Miles-LaGrange,

who decided Tucker, denied certification of a class of royalty

owners in Anadarko Petroleum Corporation’s (Anadarko) Okla-

homa wells where Anadarko is or was the operator or working

interest owner, claiming improper deduction of post-production

costs. The court held that the central issue of whether Anadarko

owned underpaid royalties cannot be resolved “in one stroke”

because the varying terms regarding the royalty evaluations among

plaintiff’s and putative class members’ leases would generate

different answers based upon the particular lease. Id. at 625. The

court also found that the typicality and adequacy requirements

were not satisfied. Id. at 625–26.

However, in Chieftain Royalty Co. v. QEP Energy Co., 281

F.R.D. 499 (W.D. Okla. 2012), plaintiff sued on behalf of all

Oklahoma royalty owners in Oklahoma wells where QEP Energy

Company (QEP) is or was the operator, or where QEP, as non-

operator, separately marketed gas (excluding certain royalty

owners in another pending class action). Plaintiff’s core issue was

underpayment of royalties based on breach of implied covenant

to create a marketable product and asserted claims for breach of

contract, tortious breach of contract, breach of fiduciary duty,

fraud and deceit, conversion, conspiracy, and accounting and

sought punitive as well as compensatory damages. Id. at 501. The

court ruled that the breach of contract claims and breach of

fiduciary claims involved common questions of fact and law

capable of class-wide resolution, but the fraud claims and con-

spiracy claims could not be certified. Id. at 503–05.

In Chieftain Royalty Co. v. XTO Energy, Inc., No. CIV-11-

29-FHS, 2012 WL 1231837 (E.D. Okla. Apr. 12, 2012), the court

certified a class comprised of royalty owners in Oklahoma

wells where XTO Energy, Inc. (XTO) is or was the operator or

as nonoperator separately marketed gas. The claims certified

included breach of contract, tortious breach of contract, breach of

fiduciary duty or quasi-fiduciary duty, fraud and deceit, con-

version, and conspiracy based on claims of improper deduction

from royalty payments of various post-production costs, not

paying royalty on wellhead gas used off the premises for the

manufacture of products, and not paying royalty on condensate

dropped out of the gas stream. Id. at *2. Rejecting XTO’s argu-

ments that commonality was foreclosed because 86 different lease

forms were involved, as well as multiple marketing arrangements,

the court found that XTO used a generalized, uniform method for

calculating royalty payments and royalty owner deductions to

make gas marketable without reference to lease language or

marketing arrangements. Id. at *4. Further rejecting XTO’s claim

that certification would require the court improperly to ignore

the terms of the various leases, the court responded that express

terms of the various leases would have to be evaluated “at the

appropriate stage of these proceedings” to determine whether the

implied duty of marketability had been abrogated. Id. at *5. The

court concluded that commonality was satisfied because “all

putative class members ‘possess the same interest and suffer the

same injury’ arising from general issue of the application of the

implied duty of marketability and XTO’s uniform royalty payment

methodology.” Id. (quoting General Telephone Co. of Southwest

v. Falcon, 457 U.S. 147, 156 (1982)).

On June 26, 2012, the U.S. Court of Appeals for the Tenth

Circuit granted XTO the right to appeal under Fed. R. Civ. P.

23(f). See Chieftain Royalty Co. v. XTO Energy, Inc., No. 12-

7047 (10th Cir. filed July 5, 2012).

Subsequently, in Foster v. Merit Energy Co., 282 F.R.D. 541

(W.D. Okla. 2012), the court refused to certify a class comprised

of royalty owners in Merit Energy Company’s (Merit) Oklahoma

wells, claiming Merit violated plaintiff’s rights by unlawfully

imposing on their royalty a share of gathering, compression, and

processing costs that should be borne solely by Merit. The court

reasoned that Mittelstaedt v. Santa Fe Minerals, Inc., 954 P.2d

1203 (Okla. 1998), “makes it clear that adjudication of a royalty

owner claim is driven by a combination of (i) lease language, (ii)

implied covenant law, and (iii) the facts as to the marketability

and marketing of the gas produced from the well.” Merit, 282

F.R.D. at 548. After further review the court concluded that

Mittelstaedt “makes it clear that lease language can make a

difference.” Id. at 549. Further, the court reasoned that it need not

address the merits of the plaintiffs’ claims in determining whether

commonality was met; it was necessary only to look for “litigious

uncertainty” with respect to potential differences between the facts

applicable to the class representative and the facts on which the

claims of putative class members stand or fall if those claims were

adjudicated on their merits. Id. The court thus ruled that com-

monality was not satisfied. Id. at 560. The court also ruled that

adequacy was not satisfied. Id. at 561. However, the court ruled

that plaintiff’s claims were typical if the broad definition of

typicality that plaintiff’s claims and the claims of class members

be based on the same legal or remedial theory were applied. Id.

In Foster v. Apache Corp., No. CIV-10-0573-HE, 2012 WL

3568244 (W.D. Okla. Aug. 20, 2012), Lois Foster sued for

underpayment of royalties on gas production on behalf of all

royalty owners in Oklahoma wells where Apache Corporation

(Apache) is or was the operator, or where Apache, as nonoperator,

separately marketed gas, claiming that Apache had been sys-

tematically underpaying royalty on gas production asserting,

as in Merit, claims for breach of duty, tortious breach of contract,

actual and constructive fraud, deceit, breach of implied duty

to market, unjust enrichment, and civil conspiracy and seeking

punitive as well as compensatory damages. Id. at *3. The court

also relied heavily on Dukes, particularly Dukes’ “one stroke”

test. Id. at *6. The court also emphasized that “[t]he class-action

mechanism must be able ‘to generate common answers apt to
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drive the resolution of the litigation’ ” in rejecting plaintiffs’ claim

that Apache’s practice of paying all royalty owners on the same

basis supplied commonality. Id. (quoting Dukes, 131 S. Ct. at

2551). The court said simply identifying a common practice of

Apache by itself does not generate common answers apt to drive

the resolution of the litigation. “Whether defendant’s payment

practices violate its obligations to any class member is necessarily

dependent on what those obligations were—and those may differ

from class member to class member.” Id. The court also noted that

there were over 10,000 class members and 45 distinct royalty

clauses, and that “some of those clauses are clearly consistent with

the marketable product rule, but some are not. Others are

probably consistent with the rule, but not clearly so.” Id. at *6, 7.

It concluded that “the leases create what are, at least in some

instances, varying or arguably varying royalty obligations.” Id.

Thus, “Apache’s common practice of paying all royalties in a

common fashion may violate some leases but not others.” Id. This

alleged practice does not provide a common question “the answer

to which would ‘drive the resolution of the litigation.’ ” Id.

Further the court determined that “the point at which gas

becomes marketable is not a question that can be answered on a

class-wide basis” in light of the various marketing arrangements

and other factors involved. Id. at *8. In so concluding, the court

reasoned that Mittelstaedt did not provide a categorical answer to

the question of when gas is in a marketable condition and plainly

viewed the question as not being one subject to a categorical

answer. Thus, the court concluded that commonality was not

satisfied. Id . The court did find that requirements of typicality

and adequacy were satisfied. Id. at *9–10. However, the court

concluded that individual issues predominated over common

questions. Id. at *11–12.

The plaintiffs in Apache and in Merit have moved for

reconsideration, but as of this writing, those motions remain

pending.

Editor’s Note: The reporter’s firm represented Flamingo

Seismic Solutions Inc. in the Kimzey case. The firm also rep-

resented XTO Energy Inc. in the Chieftain case and Apache

Corporation, in the Apache case.

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

U.S. DISTRICT COURT BROADLY INTERPRETS M INERAL

RESERVATION IN OREGON

Coos County v. Kimberly-Clark Corp., No. 11-6127-TC,

2012 WL 775476 (D. Or. Mar. 5, 2012) involved the interpre-

tation of a reservation contained in a 1963 deed of “all oil, gas

and mineral rights on, in and under [certain real property located

in Oregon] . . . , together with the right of ingress and egress for

the purpose of exploring for, mining, and producing any and all

such oil, gas and minerals.” Id. at *1. At issue was whether the

mineral reservation included chromite and other similar sub-

stances, as well as the scope of the reserved right to conduct

mineral exploration and development on the surface of the

property.

In 2010, as the successor to the mineral owner, Kimberly-

Clark Corporation (Kimberly-Clark) leased the right to explore

for and extract chromite and similar minerals from on and under

the property in question to a mining company. The surface of the

property, owned by Coos County (County), consisted of timber

stands that faced partial destruction by the proposed mining

operation. Id. at *2. The County turned to the court to seek a

declaration of the rights to the minerals between the parties. Id.

at *1.

The County argued that the reservation of “all oil, gas and

mineral rights” was so broad that it was rendered inherently

ambiguous. Id. at *2. As such, the County contended that a

plausible interpretation of the reservation was that it was limited

to “oil, gas and other minerals of similar nature” and did not

include ores of minerals such as coal, iron, industrial minerals,

and metallic minerals aggregates. Id. at *1 (emphasis added). The

County further contended that the reservation did not allow the

surface to be destroyed during mineral operations. Id. The court

squarely rejected each of the County’s arguments.

The court instead agreed with Kimberly-Clark that the res-

ervation language was clear and that “ ‘minerals’ could only mean

all minerals at whatever depth and location.” Id. at *2. In reaching

this conclusion, the court looked to both common and statutory

definitions of the term “minerals.” The court determined that not

only does an accepted definition of “minerals” include a variety

of organic and inorganic substances and rock, but Oregon’s

statutory definition of “minerals” includes “any and all mineral

products, metallic and nonmetallic, solid, liquid or gaseous, and

mineral waters of all kinds.” Id. at *3 (quoting Or. Rev. Stat.

§ 516.010(4)). The court aptly noted that to hold otherwise would

essentially “abrogate” the statutory definition of the term. Id.

The court also held that the reservation language expressly

allows destruction of the surface to access the reserved mineral

rights. Id. (noting that the Oregon Supreme Court had previously

held that unless expressly provided to the contrary, “a mineral

owner or lessee can make any use of the surface of the land which

is reasonably necessary to develop the minerals.” Yaquina Bay

Timber & Logging Co. v. Shiny Rock Mining Corp., 556 P.2d

672, 675 n.3 (Or. 1976)). Accordingly, Kimberly-Clark and its

mineral lessee were permitted to conduct surface mining to access

the underlying chromite. 2012 WL 775476, at *3.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

EXCULPATORY CLAUSE OF 1989  M ODEL OPERATING

AGREEM ENT FORM  HELD TO HAVE PRECLUDED

OPERATOR’S LIABILITY FOR BREACH OF CONTRACT ABSENT

GROSS NEGLIGENCE OR W ILLFUL M ISCONDUCT

In Reeder v. Wood County Energy, LLC, No. 10-0887, 2012

WL 3800231 (Tex. Aug. 31, 2012), the Texas Supreme Court

held that the exculpatory clause of the 1989 version of the Model
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Form Operating Agreement published by the American Asso-

ciation of Professional Landmen (AAPL) significantly broadened

the operator’s protection against liability to nonoperating working

interest owners.

Wendell Reeder was the operator of oil and gas leases

producing from the Forest Hill Field in Wood County, Texas,

pursuant to an operating agreement on the AAPL Form 610-1989

Model Form Operating Agreement, under which David Fry and

affiliated entities were nonoperators. The operating agreement

included the following provision concerning the responsibility of

the operator and the operator’s liability:

Operator shall conduct its activities under this agreement

as a reasonable prudent operator, in a good and work-

manlike manner, with due diligence and in accordance

with good oilfield practice, but in no event shall it have

any liability as Operator to the other parties for losses

sustained or liabilities incurred except such as may result

from gross negligence or willful misconduct.

Reeder, 2012 WL 3800231, at *3. On a counterclaim in Reeder’s

suit for declaratory relief concerning his rights as operator, the

trial court awarded damages to the Fry interests based on a jury

finding that Reeder had breached his duty as operator by failing

to maintain production in paying quantities, which had resulted in

loss of the leases. The court of appeals affirmed the trial court’s

judgment, holding that the exculpatory clause did not apply to the

nonoperators’ breach of contract claims. Id. at *2–3. The supreme

court reversed the judgment.

The court acknowledged the line of Texas cases, beginning

with Abraxas Petroleum Corp. v. Hornburg, 20 S.W.3d 741 (Tex.

App.—El Paso 2000, no pet.), that have held that the exculpatory

clause of an operating agreement extends only to claims that the

operator failed to act as a reasonably prudent operator in con-

ducting operations but not to other breaches of the agreement. The

cases limiting the scope of exculpatory clauses were interpreting

language in either the 1977 or the 1982 AAPL Model Forms,

however. Those forms, the court pointed out, required the oper-

ator to “conduct all such operations in a good and workmanlike

manner,” the phrase “all such operations” referring to the words

“all operations on the Contract Area” found earlier in the same

sentence within the 1977 and 1982 forms. Reeder, 2012 WL

3800231, at *3–4. The 1989 form uses the words “its activities

under this agreement” instead of “all such operations.” See id. at

*3. The transformation of the wording was significant, the court

concluded, and broadened the protection of operators. The modi-

fier “such” in the earlier forms references operations, it explained,

while the deletion of that word and the use of the term

“its activities” includes actions under the [agreement]

that are not limited to operations. The modification im-

plicates a broader scope of conduct . . . . [and] exempts

the operator from liability for its activities unless its

liability-causing conduct is due to gross negligence or

willful misconduct.

Id. at *5.

The supreme court did not take issue with the findings of the

court of appeals that some evidence supported the jury’s con-

clusion that Reeder had breached a contractual duty to maintain

production in paying quantities. The court of appeals had deemed

it unnecessary to address whether Reeder’s breach amounted to

gross negligence or willful misconduct, however. Gross negli-

gence has both objective and subjective components, the supreme

court observed, and courts focus on “whether the defendant knew

about the peril caused by his conduct but acted in a way that

demonstrates he did not care about the consequences to others.”

Id. at *7. Citing conflicting testimony on Reeder’s failures and his

ineffectual efforts, the court found no evidence that Reeder had

acted with gross negligence and willful misconduct. Id. at *8.

CONDEM NATION AW ARD FOR LAND W ITH EXISTING GAS

PLANT HELD IM PROPERLY BASED ON VALUE TO TAKER

Enbridge Pipelines (East Texas) L.P. v. Avinger Timber,

LLC, No. 10-0950, 2012 WL 3800234 (Tex. Aug. 31, 2012),

arose from a situation that surely is most unusual: the existence of

an extremely valuable gas processing plant under a short-term

lease on the land it occupied. As its lease from Avinger Timber,

LLC (Avinger) approached expiration and the plant owner,

Enbridge Processing, LP (Enbridge), was unable to negotiate an

extension, it merged with an affiliate public utility with condem-

nation authority, Enbridge Pipelines (East Texas) L.P. (Enbridge

Pipelines), which filed a condemnation petition to condemn the

land. Id. at *1. On appeal of the commissioners’ original award of

$47,580 to Avinger as the value of the condemned 24-acre tract,

the trial court heard testimony from expert appraisers for each

side. Enbridge’s appraiser valued the property at $47,940, based

on its highest and best use, without the gas plant, as vacant rural

residential property. Avinger’s expert testified that the value

was $20,955,000, with its highest and best use being industrial

property to house a gas processing plant. The trial court granted

Avinger’s motion to exclude Enbridge’s expert’s testimony and

rendered judgment to Avinger on the jury’s $20,955,000 award,

which the court of appeals affirmed. Id. at *2–4.

Enbridge argued both that Avinger’s expert testimony vio-

lated the value-to-the-taker rule, “which prohibits measuring a

[tract’s] unique value to a condemnor,” and that it violated the

project-enhancement rule, “which prohibits consideration of any

enhancement to the value of the property that results from the

taking itself.” Id. at *1. See id. at *4. The supreme court reversed

the judgment on the basis that Avinger’s valuation violated the

value-to-the-taker rule and did not reach the project-enhancement

issue. Id. at *5.

“[T]he objective of the judicial process in the condemnation

context,” the court observed, “is to make the landowner whole,”

so that “the question is, what has the owner lost, not what has the

taker gained.” Id. (alteration in original) (quoting Exxon Pipeline

Co. v. Zwahr, 88 S.W.3d 623, 628 (Tex. 2002); Boston Chamber

of Commerce v. City of Boston, 217 U.S. 189, 195 (1910)).

Avinger’s expert’s analysis, according to the court, improperly

took into account the savings that would accrue to Enbridge in not

having to disassemble and move its plant, as its lease required.

These costs did not enhance the value of the land Avinger lost but

only related to a benefit to Enbridge. The trial court had abused

its discretion, therefore, by admitting the portion of Avinger’s

expert testimony that was premised on Enbridge’s removal obli-

gation. Id. at *5–6.

The court agreed with Avinger, however, that the trial court

did not abuse its discretion in excluding Enbridge’s expert tes-
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timony. “The presumed highest and best use of land is that of its

existing use, which in this case was for a gas processing facility.”

Id. at *7. Enbridge’s appraiser valued the land instead as vacant

rural residential property and did not show why the existing use

of the property was not the highest and best use. In particular, his

opinion did not account for the land’s long history as a gas

processing site with all the required permits, the many pipelines

running to the site, the site’s connection to a high-voltage elec-

tricity line, and its location in a highly productive area. Id.

Although the court remanded the case to the trial court, the

valuation, it would seem, still must be based on the land’s use as

a gas plant site.

ADJOINING LANDOW NER M AY BRING TRESPASS ACTION

AGAINST WASTEW ATER INJECTION

On remand from the Texas Supreme Court, the court of ap-

peals in FPL Farming Ltd. v. Environmental Processing Systems,

L.C., No. 09-08-00083-CV, 2012 WL 4017388 (Tex. App.—

Beaumont Sept. 13, 2012, no pet. h.), considered whether, under

Texas law, the owner of land adjoining a wastewater disposal

facility may bring a trespass action against the operator of the

facility when it is alleged that wastewater has migrated beneath

the adjoining landowner’s tract. The court held that it may.

The court initially had held that because Environmental

Processing Systems, L.C. (EPS) had obtained a state agency per-

mit authorizing deep subsurface injection, no trespass could have

occurred, under Texas law, when injected fluids may have later

migrated at deep levels underneath nearby tracts. Id. at *2. The

Texas Supreme Court, after granting the petition for review filed

by the plaintiff landowner, FPL Farming Ltd. (FPL), held that a

state permit does not shield the holder from civil tort liability that

may result from actions governed by the permit and remanded the

case to the court of appeals for consideration of FPL’s trespass

claim. See FPL Farming Ltd. v. Environmental Processing Sys-

tems, L.C., 351 S.W.3d 306 (Tex. 2011). On remand, the court of

appeals rejected EPS’s contention that Texas law does not recog-

nize a claim for trespass to protect possessory rights at the depths

at issue. EPS’s governmental permits did not give it an ownership

interest in the subsurface below FPL’s property, and the fact that

EPS was using the deep subsurface for commercial purposes

indicated that those depths had economic potential for storing

waste. Without a trespass remedy, a party in FPL’s position would

not have all the legal remedies typically available to owners to

protect their right to exclusive use of their property. Id. at *5. The

court also rejected EPS’s argument that any trespass that might

exist was so trifling that FPL should not be permitted to seek

redress; any assessment of damages would be for a jury’s deter-

mination. Id. at *13.

UNAUTHORIZED POOLING HELD RATIFIED BY DIVISION

ORDERS AND ACCEPTANCE OF ROYALTY

The court in Ohrt v. Union Gas Corp., No. 13-05-000621-

CV, 2012 WL 3757386 (Tex. App.—Corpus Christi-Edinburg

Aug. 31, 2012, no pet. h.), considered the effect of a Designation

of Pooled Unit for the Ohrt-Heinold Gas Unit in Victoria County,

Texas, filed by Union Gas Corporation (Union Gas) pursuant to

oil and gas leases from Burnette and David Ohrt.

The Ohrt leases authorized the lessee to pool the land covered

by the leases with other land by executing an instrument iden-

tifying the unit and filing it of record. Each lease provided that the

lessee’s right to pool for gas was limited to 320 acres plus 10%

tolerance as to horizons above 9,000 feet from the surface. Id. at

*1–2. According to an amendment to each lease, if the unit well

were located on the lessor’s property, all of the lessor’s “re-

maining acreage” was required to  be included in the unit. Id .

at *11.

Union Gas completed its Ohrt-Heinold No. 1 Well on land

owned by the Ohrts in September 2000 and began production. On

January 15, 2001, it filed for record a pooling designation for the

well, identifying a pooled unit of 690.73 acres, of which 287.71

acres were covered by the Ohrt leases (all or substantially all of

the Ohrt acreage not dedicated to an earlier pooled unit), and

stating its effective date was the date of first production. Id. at *1.

The Ohrts executed division orders that reflected their royalty

ownership on a pooled basis, and they were paid and accepted

royalty checks for their pooled interests for several months

beginning in March 2001. On October 30, 2001, the Ohrts’

attorney sent Union Gas a letter demanding payment of royalty to

them for 100% of the royalty on gas produced between first

production and January 14, 2001, the day before the designation

of pooled unit was filed. The Ohrts then filed suit, making that

claim and also contending that Union Gas’s pooling was invalid

because it violated the leases’ restriction against pooling more

than 320 acres plus 10% for depths above 9,000 feet, so that the

Ohrts were entitled to royalty on 100% of production even after

the filing of the pooling designation. Id. at *2.

The jury found that the Ohrts’ conduct in executing division

orders and accepting royalty on a pooled basis constituted “rat-

ification, waiver, and/or estoppel,” excusing Union Gas from any

obligation to pay royalty on 100% of production before the filing

of the pooling designation and excusing any failure to comply

with the leases’ limitation on the amount of acreage that could be

pooled. Id. The court of appeals affirmed, holding that the jury’s

findings were supported by sufficient evidence. Id. at *11.

Considering first the effect of the Union Gas pooling des-

ignation on gas produced before it was filed, the court acknowl-

edged that under the leases, the lessee could not effect pooling on

a date prior to the filing, citing Tittizer v. Union Gas Corp., 171

S.W.3d 857 (Tex. 2005) and Union Gas Corp. v. Gisler, 129

S.W.3d 145 (Tex. App.—Corpus Christi-Edinburg 2003, no pet.).

“For pooling to be valid, it must be in accordance with the method

and purposes specified in the lease,” which here required the

filing of a designation of the unit. Ohrt, 2012 WL 3757386, at *4.

Gisler and Tittizer were distinguishable, in the court’s view, how-

ever, because “the jury in this case found that ratification, waiver,

and estoppel prevented the lessors from claiming their rights

under the lease.” Id. at *6. It rejected the Ohrts’ argument that the

division orders could not have relieved Union Gas of the obli-

gation to pay royalty based on 100% of production because Tex.

Nat. Res. Code Ann. § 91.402(h) negates any division order

between a payee and lessee that contradicts provisions of the

lease. Ohrt, 2012 WL 3757386, at *6. Section 91.402(h), it

explained, “does not render obsolete . . . the long-standing rule

that division orders are binding until revoked.” Ohrt, 2012 WL

3757386, at *6. The Ohrts were bound by the division orders
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because they accepted royalty payments based on the division

order figures and did not revoke them. Id.

The court went on to dismiss the Ohrts’ contention that the

pooling was invalid because of the pooled unit’s size. Despite the

leases’ apparent denial of the authority to form a pooled unit of

more than 352 acres (320 acres plus 10% tolerance) for gas above

9,000 feet from the surface, and in the face of the Ohrts’ argument

that they had no knowledge of the depths Union Gas purported to

pool from the division orders or otherwise, the court relied again

on the jury’s findings that the Ohrts had ratified the pooling and

had waived their complaints and were estopped from asserting

them. The Ohrts’ lease amendments that required Union Gas to

put all of the Ohrts’ land in the pooled unit if the well were

located on their property, without regard to depth, the court said,

supported the jury’s findings. Id. at *11. The court did not explain

its apparent view that the provision that all remaining acreage

must be included in a pooled unit conflicted with the restriction on

a unit’s size.

EXECUTIVE RIGHTS OW NER M AY HAVE DUTY TO NOTIFY

NONPARTICIPATING ROYALTY OW NER OF LEASE AND

POOLED PRODUCTION

Friddle v. Fisher, 378 S.W.3d 475 (Tex. App.—Texarkana

2012, pet. filed), reversed the trial court’s summary judgment in

favor of Fred and Ruth Fisher, holders of the executive right to

lease an 84.7-acre tract for oil and gas development and pro-

duction, against Marvin Friddle, the owner of the right to three-

fourths of the royalty on production from the tract.

In 1998 the Fishers executed an oil and gas lease on the tract,

which provided for  a  1/8 royalty and authorized pooling by

the lessee. Id. at 478. Valence Operating Company (Valence)

acquired the lease and included it in a 703.992-acre pooled unit

that contained a well producing from land other than the Fisher-

Friddle tract. Id. at 478–79, 484. From 1999 until Friddle filed

suit in or after 2008 when he learned of the situation, Valence

paid the Fishers for the entire royalty attributable to the lease, not

withholding Friddle’s three-fourths of the royalty. Friddle sued the

Fishers on unjust enrichment, conversion, and fraud grounds,

alleging they had breached a fiduciary duty to notify him when a

lease containing a pooling clause was executed. Id. at 479.

The court first distinguished Montgomery v. Rittersbacher,

424 S.W.2d 210 (Tex. 1968), which likewise involved a non-

participating royalty owner’s claim to a share of royalty from a

pooled unit to which the lease burdened by the royalty had been

committed and which the Fishers argued barred Friddle’s claims.

Friddle, 378 S.W.3d at 480. The court in Montgomery held that

the nonparticipating royalty owner was entitled to share in the

royalty on pooled but off-lease production only after ratifying the

lease by filing suit, but was not entitled to share in the royalty on

oil and gas produced before the suit was filed. Id. Montgomery

was distinguishable, the court explained, because the disputed

funds in Montgomery had been held in suspense and not paid to

anyone, whereas in this case the funds claimed by Friddle had

been paid to the Fishers, who owed Friddle a fiduciary duty. Id.

The court next addressed the Fishers’ principal argument in

their motion for summary judgment, that they had fulfilled their

only duty to Friddle, to acquire for him the same benefit they

exacted for themselves. They had done so, they contended, by

executing the same type of oil and gas lease on the same terms as

they would have done in the absence of Friddle’s royalty. Friddle

countered that the Fishers, as owners of executive rights, had

a duty to inform him when they executed a lease authorizing

pooling because it directly affected his rights. Id. The court agreed

with Friddle that the executive’s duty is not limited to leasing on

the same terms as he would in the absence of the outstanding

nonparticipating interest. If the holder of executive rights receives

royalty due a nonparticipating royalty owner, he is chargeable as

constructive trustee with the duty to hold the royalty subject to the

nonparticipating owner’s demand; moreover, this duty extends to

payments for production from another tract negotiated by the

executive in lieu of royalty. Id. at 481 (citing Andretta v. West,

415 S.W.2d 638 (Tex. 1967)). If the holder of executive rights

under such circumstances knows the name and whereabouts of

the nonparticipating royalty owner, according to Andretta, the

executive has a duty to notify him of the pertinent lease agreement

and account to him for his share of payments received. Id. The

Fishers therefore, the court held, had a duty, once they received

funds attributable to Friddle’s interest, to hold the funds that

would be payable to him as Friddle’s constructive trustee. Id. at

482. The extent of their duty was not so clear, however. Whether

they had the duty to notify Friddle would depend on questions of

fact such as whether they knew Friddle’s identity and how to

contact him. Because there were unresolved fact questions, sum-

mary judgment had been improper. Id.

The Fishers also argued that Friddle’s claims were barred

by the statute of limitations, which Friddle denied on the basis

of the discovery rule, pointing out that he did not learn of the

circumstances until shortly before filing suit. Id. at 482–83. Re-

sponding to the Fishers’ contention that the discovery rule did not

apply because Friddle should have known of the lease and the

pooling had he exercised reasonable diligence, the court observed

that a person to whom a fiduciary duty is owed is relieved of the

responsibility of diligent inquiry into the fiduciary’s conduct. Id.

at 483–84. Moreover, whether the subject well was clearly visible

or so obvious as to provide actual notice of the circumstances was

also factually disputable, particularly considering that it was not

situated on the property in which Friddle owned his interest. The

Fishers had not shown that there was no genuine issue of fact

about when Friddle discovered or should have discovered his in-

jury and were not entitled to summary judgment on the limitations

issue. Id. at 484–85.

EM AIL CORRESPONDENCE DID NOT FORM  CONTRACT TO

EXTEND EXPIRED PARTICIPATION AGREEM ENT

In 2001 Trinity Fund, LLC v. Carrizo Oil & Gas, Inc., No.

14-10-00604-CV, 2012 WL 4887754 (Tex. App.—Houston [14th

Dist.] Oct. 16, 2012, no pet. h.), the court reversed a trial court

judgment for Carrizo Oil & Gas, Inc. (Carrizo), based on a jury

verdict, of more than $12 million in damages and interest.

Carrizo and 2011 Trinity Fund, LLC (Trinity) entered into a

participation agreement under which Trinity was to fund a portion

of the cost of drilling wells on oil and gas leases held by Carrizo

in the Barnett Shale area of northern Texas, thereby to become

entitled to assignments of interests in the leases. Among other

things, the agreement required Trinity to pay its share of the cost

of drilling the first well by October 19, 2007, or the agreement
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would automatically terminate. Trinity did not pay Carrizo by that

date because of a disagreement over other provisions of the

agreement, but representatives of both parties exchanged emails

over the next several weeks that, according to Carrizo, constituted

a written agreement to continue the participation agreement

without the provision for termination upon Trinity’s nonpayment.

Based on a jury finding that Carrizo and Trinity had so agreed in

writing, the trial court awarded damages to Carrizo for Trinity’s

breach of its obligation to pay drilling costs. Id. at *1–4.

The court of appeals summarized the parties’ email cor-

respondence in some detail. Carrizo’s representative, David

Friedman, proposed an amendment to the agreement that might

resolve the parties’ dispute, stating that all other terms would re-

main the same, to which Trinity’s representative, Rob Arrowood,

emailed that he accepted the proposal “in principle” but would

need a somewhat different amendment. Id. at *6. Friedman re-

vised his proposal accordingly, adding, “If you are in agreement

in principle, then I’m assuming we can work out the mechanics,”

and Carrizo needed to know that day whether and exactly when

Trinity planned to pay. Id. Arrowood responded, “That will work,”

and that he would try to follow up with an exact time for Trinity’s

payment. Id. In subsequent correspondence Friedman continued

to press Arrowood for the time when Trinity would pay, to which

Arrowood replied that he was waiting for executed documents

from investors but in one instance reiterated that his “final

answer” was “yes.” Id. at *7. After Carrizo’s counsel sent a letter

on December 12, 2007, demanding that Trinity pay its share of

the cost of drilling the first well, the parties exchanged drafts

of an amendment to the participation agreement. Trinity never

signed an amendment, however, and never paid Carrizo any dril-

ling costs. Id.

In view of the automatic termination of the participation

agreement upon Trinity’s nonpayment by October 19, 2007, the

court observed, the series of emails was the only possible basis for

the jury’s finding that the parties had an agreement for Trinity to

pay drilling costs. Id. at *6. Under the unambiguous language

used by Friedman and Arrowood in their emails, it held that as a

matter of law there was no mutual understanding and assent to a

written agreement to continue the participation agreement. Id. at

*8. Continuing the agreement would have raised various issues

that were not addressed in the emails. Moreover, Arrowood’s

mentioning that he needed an amendment in a different form from

that originally proposed by Friedman and Friedman’s remark that

he assumed the parties could “work out the mechanics” showed

that both of them knew that their agreement “in principle” did not

mean they had agreed on all material terms. Id. at *9. Carrizo’s

continuing demands to know when Trinity intended to pay, to

which Trinity never definitely responded, further demonstrated

that there was no agreement. Because the parties’ negotiations,

alleged offers, and alleged acceptances were in writing and un-

ambiguous, whether the parties agreed as Carrizo asserted was a

question of law, not a fact issue for the jury, and the corre-

spondence demonstrated that there was no agreement. Id.

The evidence likewise did not support Carrizo’s argument in

the trial court that it was owed damages in quantum meruit and by

promissory estoppel, on which it had also obtained favorable jury

findings. To recover in quantum meruit, the court noted, Carrizo

was required to show that it rendered valuable services for Trinity.

Id. at *12. After the participation agreement terminated and

Trinity had no right to any interest in Carrizo’s prospect, Carrizo’s

drilling was of no benefit to Trinity. Id. With respect to the prom-

issory estoppel issue, Carrizo relied to its detriment on statements

made by Arrowood prior to execution of the participation agree-

ment that Trinity was “in” and intended to be “involved in the

drilling program.” Id. at *13. The participation agreement in-

cluded an integration clause that it contained the parties’ entire

agreement and superseded all prior communications and agree-

ments, the court pointed out, so evidence of the prior statements

was incompetent because of the parol evidence rule. Statements

Arrowood made by email after the participation agreement ter-

minated were too vague and indefinite to support a jury finding of

promissory estoppel. Id.

A concurring justice, interestingly, would have held that the

parties’ email correspondence formed no agreement for a more

basic reason than that the wording failed to show mutual assent.

The parties agreed in the participation agreement that it could be

modified only by a written agreement signed by the parties, and

there was nothing in their subsequent emails indicating that they

agreed to conduct a transaction by electronic means. “[The] courts

should be hesitant,” the concurring justice believed, “to imply or

infer an agreement to transact business or negotiate contracts

electronically merely because emails were exchanged.” Id. at *20

(Seymore, J., concurring).

SUIT FOR BLOW OUT DAM AGE ORDERED DISM ISSED ON

FORUM  NON CONVENIENS GROUNDS

Mantle Oil & Gas, LLC (Mantle), an operator headquartered

in Friendswood, Texas, drilled the Dugas & Leblanc Co., Ltd.,

No. 1 Well in Assumption Parish, Louisiana. After the well blew

out, over 4,000 Louisiana residents and landowners sued Mantle

and a well completion contractor in Louisiana state court for

personal injury and for property damage and loss. A year after the

blowout Peggy Alcee and other Louisiana residents sued Mantle

in Galveston County, Texas, apparently because punitive damages

might be recoverable in Texas, although not in Louisiana. Mantle

moved to dismiss the suit on the basis of forum non conveniens,

arguing that Louisiana was an adequate alternative forum and

far more convenient. In re Mantle Oil & Gas, LLC, No. 01-12-

00437-CV, 2012 WL 5323584 (Tex. App.—Houston [1st Dist.]

Oct. 25, 2012, orig. proceeding), conditionally granted mandamus

directing the trial court to grant Mantle’s motion.

The court of appeals examined all of the factors that Tex.

Civ. Prac. & Rem. Code Ann. § 71.051 directs courts to consider,

after acknowledging that “[t]he doctrine of forum non conveniens

has always afforded great deference to the plaintiff’s choice of

forum.” 2012 WL 5323584, at *4. Among the relevant facts that

the court cited were that the blowout and any injuries caused by

it occurred in Louisiana, that all of the plaintiffs were Louisiana

residents and all of the allegedly affected property was in Loui-

siana, that all remedial action after the blowout was taken in

Louisiana, that the relevant governmental agencies were those of

Louisiana, that the contractor conducting completion operations

when the blowout occurred was a Louisiana company whose

employees were Louisiana residents, and that litigation arising out

of the incident, to which 11 of the 23 Texas plaintiffs were parties,

was already pending in Louisiana. Id. The court found that all of



MINERAL LAW NEWSLETTER page 23

the relevant factors weighed in favor of dismissal. In doing so

it pointed out in particular that the unavailability of punitive

damages under Louisiana law did not render Louisiana an in-

adequate alternate forum. Id. at *7. Compensatory damages were

undisputably available under Louisiana law, and “[t]he inability

to recover all of the requested damages in a particular forum does

not render that forum inadequate.” Id.

IN-KIND PAYM ENTS FOR PROCESSING HELD PROPERLY

2DEDUCTED FROM  ROYALTY ON CO -LADEN GAS PRODUCED

IN TERTIARY RECOVERY PROJECT

Occidental Permian Ltd. v. French, No. 11-10-00282-CV,

2012 WL 5351131 (Tex. App.—Eastland Oct. 31, 2012, no pet. h.)

decided the appeal of Occidental Permian Ltd. (Occidental), the

operator of the Cogdell Canyon Reef Unit in Scurry and Kent

counties, Texas, of a judgment in favor of plaintiff royalty owners

for underpayment of gas royalty.

In 2001, Occidental had instituted a tertiary recovery op-

2eration involving the injection of carbon dioxide (CO ) into the

unit in order to enhance oil recovery. As a result, casinghead gas

2produced with the oil contained about 85% CO . Occidental

2 contracted with Kinder Morgan CO Company (Kinder), which

2transported the gas to its Cynara facility, where most of the CO

was removed. Kinder, in turn, contracted with Torch Energy

Marketing, Inc. (Torch) for the further processing and sale of the

gas at its Snyder Gas Plant. Occidental’s contract with Kinder

called for payment to Kinder of a monthly monetary fee and an in-

kind fee consisting of 30% of liquids extracted from the gas and

100% of the residue gas. Id. at *1. Under two oil and gas leases,

one calling for payment of royalty of 1/8 of the market value at

the well of gas sold or used and the other for royalty of 1/4 of the

net proceeds from sale of products manufactured and sold from

gas after deducting the cost of manufacturing, Occidental paid

royalty on its proceeds from sale of its 70% of the liquid products

received after processing and paid no royalty on the residue gas.

Id. at *3–4. At trial the plaintiffs argued, and the trial court

2 agreed, that the entire CO project, including transportation and

processing of produced casinghead gas, was a production activity

for which there should be no deduction in calculating the lessors’

royalty and that, in effect, royalty was payable on 100% of the

liquids and residue gas at the time and place of sale. Id. at *2. The

court of appeals disagreed and reversed the trial court.

Under Heritage Resources, Inc. v. NationsBank, 939 S.W.2d

118 (Tex. 1996), the court observed, royalty based on market

value at the well “is usually subject to postproduction costs,

including taxes, treatment costs to render the hydrocarbons

marketable, and transportation costs.” Occidental, 2012 WL

5351131, at *2. The plaintiffs’ calculation of royalty, without

deducting for the liquids and residue gas paid to Kinder for its

services, would improperly require Kinder’s transportation of the

gas and its processing of the gas at the Cynara facility to be

classified as production. Likewise, where those activities were

necessary to render the gas stream marketable, they were deduct-

ible as a cost of manufacturing in determining net proceeds.

Id . at *6–7.

The trial court appears from its findings to have considered

royalty properly to have been payable on a hypothetical “native

2gas” stream without the CO  content brought about by injection,

so that the best evidence of market value was the price received

for 100% of the gas after its final processing. Id. at *9. The court

of appeals barely discussed the merits or deficiencies of this

approach but clearly rejected it. Because the plaintiffs’ testimony

2did not address the value of the CO -infused casinghead gas

actually produced at the well, but instead applied to a hypothetical

gas stream free of impurities, it amounted to no evidence of the

gas’s value, both for purposes of determining market value at the

well and of supporting the plaintiffs’ claim that Occidental failed

in its duty to market the gas at its value. Id.

HIGHLIGHTED M AP HELD SUFFICIENT AS LAND

DESCRIPTION

The central issue in Coe v. Chesapeake Exploration, L.L.C.,

695 F.3d 311 (5th Cir. 2012), was whether a map in which areas

were highlighted constituted a legal description sufficient to sat-

isfy the statute of frauds. The court held that it did.

Peak Energy Corporation (Peak) and the Coe family executed

a letter agreement submitted to them by Chesapeake Exploration,

L.L.C. (Chesapeake) that, although brief, was characterized within

the letter as a “valid and binding agreement” for the purchase and

sale, for $15,000 per net acre, of oil and gas leases held by Peak

and the Coes that were prospective of Haynesville Shale gas. The

agreement called for the sale of “all the Seller’s right, title, and

interest in certain oil and gas leases located in Harrison County,

Texas . . . , such leases being shown in the map attached hereto as

Exhibit ‘A.’ ” Id. at 314. Exhibit A to the letter was a letter-sized

map showing Harrison County and parts of neighboring counties,

with several areas highlighted with “PEAK” written next to them.

Id. at 315. In the months after July 2, 2008, the date of the

agreement, the price of natural gas fell precipitously, and Ches-

apeake notified the sellers in October 2008 that it would not

close  the transaction. Id. Peak and the Coes sued to enforce the

agreement and, after a bench trial, were awarded judgment for

over $20 million, principally representing the difference between

the $15,000 per net acre offered by Chesapeake and $3,000 per

acre, determined to have been the fair market value of Peak’s

and the Coes’ leases in Harrison County at the time Chesapeake

declined to close. Id. at 315–16, 316 n.5.

Chesapeake’s principal contention on appeal was that the

agreement was unenforceable under the statute of frauds because

it did not adequately identify the property to be conveyed. The

court began its analysis by explaining the relevant principles of

Texas law. “To satisfy the Statute of Frauds, a contract [con-

veying an interest in land] must furnish within itself, or by

reference to some other existing writing, the means or data by

which the property to be conveyed may be identified with rea-

sonable certainty.” Id. at 316 (alteration in original) (quoting Long

Trusts v. Griffin, 222 S.W.3d 412, 416 (Tex. 2006)). “If the

agreement contains a sufficient nucleus of description, then ‘parol

evidence may be introduced to explain the descriptive words in

order to locate the [property].’ ” Id. at 317 (alteration in original)

(quoting Gaut v. Daniel, 293 S.W.3d 764, 767 (Tex. App.—San

Antonio 2009, reh’g overruled)). “But the parol must not con-

stitute the framework or skeleton of the agreement. That must be

contained in the writing.” Id. (quoting Wilson v. Fisher, 188

S.W.2d 150, 152 (Tex. 1945)).
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The district court determined at trial that Exhibit A was a

printout generated by Chesapeake using computerized mapping

software. An enlarged version of Exhibit A had been admitted

into evidence at trial, which “at different layers” identified land

surveys and showed survey and ownership boundaries. Id. at

317–18. The shading on the map attached to the letter agreement,

according to the court, was sufficient to achieve the degree

of reasonable certainty required by the statute of frauds. The

agreement was therefore enforceable under the statute of frauds,

the court concluded. Id. at 318.

The court brushed aside Chesapeake’s argument that the dis-

trict court could not consult the enlarged version of Chesapeake’s

map in reaching its conclusion that the map satisfied the statute of

frauds. The court’s only discussion of the issue consisted of its

remarks in a footnote that it found no support for the claim and

that the enlarged exhibits admitted at trial were identical in all

but size to the agreement’s Exhibit A. Id. at 319 n.22. That the

enlarged map was identical to Exhibit A seems doubtful, par-

ticularly since the opinion mentions the district court’s finding

that names and abstract numbers were legible on the enlarged

version, not necessarily on the version that actually was attached

to the letter agreement. See id. at 318. Moreover, it seems

virtually impossible for a letter-sized map of Harrison County to

be drawn to a small enough scale to depict such information as

individual survey names. If that sort of information did not appear

in Exhibit A itself, but only in the enlarged map introduced as

parol evidence, there would seem to be a much more serious

question than the court acknowledged whether the letter agree-

ment furnished within itself the means or data to identify the

property.

U T A H  —  M I N I N G

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

UTAH SUPREM E COURT UPHOLDS SURFACE COAL M INE

PERM IT

In Vol. XXVIII, No. 3 (2011) of this Newsletter, we reported

on a decision of the Utah Board of Oil, Gas and Mining (Board)

upholding the approval of a permit for Utah’s first surface coal

mining operation by the Utah Division of Oil, Gas and Mining

(Division). The Sierra Club, the Natural Resources Defense

Council, the Southern Utah Wilderness Alliance, and the National

Parks Conservation Association (Petitioners) then challenged the

Board’s decision in a petition before the Utah Supreme Court,

claiming the mine permit was deficient. Sierra Club v. Board of

Oil, Gas and Mining, 2012 UT 73, 2012 WL 5311530.

The mine permit at issue, submitted by Alton Coal Develop-

ment, LLC (Alton Coal), was approved by the Division in 2009.

The mine, known as the Coal Hollow Mine, is located on

privately owned lands in Kane County, Utah, approximately 10

miles from Bryce Canyon National Park. Soon after the permit

approval, the Petitioners filed a Request for Agency Action before

the Board, alleging failures to follow statutory and regulatory

procedures established for approving a mine permit. A five-day

evidentiary hearing was conducted, with all parties allowed to file

exhibits and to conduct cross-examination of witnesses. Id.

¶¶ 3–5. Ac-cording to the court, the Board’s final order upholding

the approval of the mine permit “contained extensive factual

findings and legal conclusions on all seventeen of Petitioners’

claims.” Id. ¶ 6.

In appealing the Board’s decision, the Petitioners argued that

the Division’s approval of the Coal Hollow mine permit was

erroneous because: (1) adequate consideration was not given to

the effects of the mine on cultural and historical resources in areas

“adjacent” to the mine; (2) the mine permit’s “Cumulative Hydro-

logical Impact Assessment” (CHIA) failed to satisfy statutory

requirements; and (3) Alton Coal’s hydrologic monitoring plan

failed to include a “narrative” describing the role of monitoring

data in assessing the Coal Hollow mine’s impact on the hydro-

logic balance.

In reviewing the Board’s decision, the court gives “wide

latitude” to the Board in interpreting the Utah Coal Mining Act

(Mining Act), and will only overturn a decision if the Board was

“clearly erroneous” in interpreting and applying the Mining Act,

because the expertise and authority of the Board “place it in a

better position than the judiciary to interpret terms specific to the

mining industry . . . .” Id. ¶ 10 (alterations omitted) (quoting

Associated General Contractors v. Board of Oil, Gas and Mining,

2001 UT 112, ¶ 22, 38 P.3d 291). With respect to factual

findings, “great deference” is given to Board findings and the

appealing party “bears the burden of demonstrating that the

agency’s factual determinations are not supported by substantial

evidence . . . .” Id. ¶ 12 (quoting Ivory Homes, Ltd. v. Utah State

Tax Commission, 2011 UT 54, ¶ 11, 266 P.3d 751). Defining and

defending the standards of review in this case was particularly

important for the court, which further states that the “Mining Act

explicitly grants the Board considerable discretion to enact,

interpret, and apply its provisions, and the Mining Act explicitly

instructs this court to give deference to the Board’s legal inter-

pretations and application of the Mining Act.” Id. ¶ 14 (citing

Utah Code Ann. § 40-10-2(1)). Furthermore, the legislature

established a board of citizens with special expertise in mining

matters, which “places the Board ‘in a better position than the

courts to assess the law due to its experience with the relevant

subject matter.’ ” Id. ¶ 15 (quoting Associated General Contrac-

tors, 2001 UT 112, ¶ 18).

The Petitioners’ first argument involved the proper consid-

eration of cultural and historical resources within the permit area

and “adjacent areas,” which is defined by regulation as “the area

outside the permit area where a resource or resources . . . are

or reasonably could be expected to be adversely impacted by

proposed coal mining and reclamation operations.” Id. ¶ 19

(quoting Utah Admin. Code r. 645-100-200). According to the

Petitioners, this definition required the Division to consider cul-

tural and historical resources located entirely outside the permit

area, but the Division failed to do so. Alton Coal argued to the

contrary that a cultural or historical resource that is not reasonably

expected to be adversely impacted by mining operations is by

definition outside of the “adjacent area.” Id. ¶ 20. The record

showed that more than 3,000 acres surrounding the mine permit

area were surveyed for cultural and archaeological resources,

which revealed over 90 sites outside the permit area. Id. ¶ 25. The

Division, however, determined that the sites located outside the
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permit boundary could not “reasonably be expected to be ad-

versely impacted by coal mining and reclamation operations.”

Id. The record also showed that the state historic preservation

officer (SHPO) concurred with the Division, and that the Division

worked with the SHPO in preparing a Cultural Resources Man-

agement Plan that “evaluated the effects of the mining operations

on all sites initially known to the Division within the permit area.”

Id. ¶¶ 26, 35. Thus, without a showing of adverse impact to the

cultural or historical site, the site is not within an “adjacent area.”

The court held that the Board’s interpretation and application

of the definition of “adjacent area” was supported by the plain

language of the statute and is not clearly erroneous, and that the

evidence in the record was reasonably sufficient to support the

factual findings. Id. ¶¶ 22, 26.

The Petitioners’ second argument was that the permit’s CHIA

was defective, particularly in that the permit was inconsistent with

certain federal standards set forth under the Surface Mining

Control and Reclamation Act (SMCRA) and implementing regu-

lations. The court noted that Utah has been a primacy state since

1981, when the federal Office of Surface Mining Reclamation and

Enforcement (OSM) approved Utah’s coal regulatory program.

Id. ¶ 42. Under SMCRA, OSM may approve a state regulatory

program as long as it is no less stringent and no less effective than

federal regulations. Id. ¶ 41. Once approved, Utah’s statutes and

regulations become “the exclusive authority over mining.” Id.

(citing 30 U.S.C. §§ 1253(a), 1254(a)). The court thus concluded

that while “we are free to consider the interpretation of a federal

agency, we have no obligation to defer to that interpretation.” Id.

¶ 42 (quoting State v. Mooney, 2004 UT 49, ¶ 25, 98 P.3d 420).

In dismissing the Petitioners’ arguments that Alton Coal’s CHIA

was insufficient based on federal authorities, the court considered

whether the CHIA complied with Utah’s regulatory requirements.

The court concluded that there was sufficient evidence in the

record to support the Board’s finding that Alton Coal’s mine “was

designed to prevent material damage to the hydrologic balance

outside the permit area,” and that the CHIA was based on “sound

scientific and technical judgment” supported by expert witness

testimony. Id. ¶ 48.

Finally, the court considered the Petitioners’ argument that

Alton Coal’s hydrologic monitoring plan was inadequate because

it failed to include a “separate narrative explaining how mon-

itoring data may be used to determine the impacts of [Alton

Coal’s] mine on the hydrologic balance.” Id. ¶ 50. The require-

ment to include a narrative statement is derived from a proposed

federal rule implementing SMCRA, and the Petitioners argued

that the “Division and the Board have a mandatory duty to

interpret and apply the Utah regulations ‘in accordance with’ . . .

the parallel federal rule.” Id. ¶ 52 (quoting 30 C.F.R. §§ 816.41,

817.41). See 47 Fed. Reg. 27,712 (June 25, 1982). The require-

ment, however, to include a separate narrative statement was

never adopted in federal law, and, notwithstanding Utah’s status

as a primacy state, the Petitioners’ argument fails simply because

the narrative requirement lacks the status of law. Sierra Club,

¶ 53; see also id. ¶ 53 n.5. The court went on to consider whether

Alton Coal’s hydrologic monitoring plan was adequate under

Utah’s Mining Act, which requires that the plan describe how data

“may be used to determine the impacts of the operation upon

the hydrologic balance.” Id. ¶ 55 (quoting Utah Admin. Code

r. 645-301-731.211). The Board found that Alton Coal’s Mining

and Reclamation Plan contained information respecting the in-

terpretation of monitoring data and how that data will be used

to measure the impacts of mining operations, including “water

quality analysis using Stiff diagrams, other graphical techniques

specifically used for detection of degradation in water quality,

analysis of water quantity impacts using the Palmer Hydro-

logic Drought Index, detailed reaction chemistry for surface and

groundwater . . . and other data analysis tools.” Id. ¶ 56. The court

held that as a result the record contained substantial evidence to

support the Board’s findings in that regard, and Alton Coal’s mine

permit was upheld on appeal.

TAR SANDS M INE PERM ITTEE PREVAILS IN DISPUTE BEFORE

THE WATER QUALITY BOARD

The permitting process for Utah’s first commercial-scale

tar sands mining operation moved another step forward after

receiving a favorable decision from the Utah Water Quality Board

(WQB), which considered the mine’s impact on ground water.

U.S. Oil Sands, Inc.’s (USOS) proposed open-pit mine (known as

PR Spring) is located on 213 acres on the boundary of Uintah and

Grand counties, and will extract bitumen using a citrus-based

solvent (d-limonene), with an eventual production goal of up to

2,000 barrels of oil per day. Memorandum and Findings of Fact,

Conclusions of Law, and Recommended Order, In re PR Spring

Tar Sands Project, Ground Water Discharge Permit-by-Rule, No.

WQ PR-11-001, at 28 (Aug. 28, 2012) (ALJ Order). In 2008,

USOS had successfully obtained a determination from the Utah

Division of Water Quality (DWQ) that the proposed mine will

have a de minimis potential effect on ground water quality, and

that therefore the mine qualifies for “permit-by-rule” status. Id. at

29. As a permit-by-rule facility, USOS’s mine does not have to

apply for a ground water discharge permit under DWQ’s rules.

See Utah Admin. Code r. 317-6-6. The 2008 decision granting

permit-by-rule status was not challenged, but in 2011, USOS

proposed modifications to its plan of mining operations, and

asked DWQ for confirmation of USOS’s permit-by-rule status in

light of the modifications. ALJ Order, at 30. In a February 15,

2011 letter to USOS (Modification Decision), DWQ affirmed

the proposed mine’s permit-by-rule status, but an environmental

advocacy group, Living Rivers, challenged the modification deci-

sion. Id. at 30–31.

In its petition before the WQB, Living Rivers sought to have

the Modification Decision overturned on the ground that because

the evidence supporting the de minimis finding on the potential

effect of mining operations of ground water was insufficient, and

that as a result, USOS should be required to obtain a ground water

discharge permit. Id. at 1–2. Living Rivers’ petition was assigned

to an administrative law judge (ALJ), who conducted a de novo

review of the Modification Decision, including a two-day evi-

dentiary hearing, with the burden of proof falling on Living Rivers

to demonstrate that the Modification Decision was not supported

by substantial evidence. Id. at 5–7.

In order to demonstrate the absence of ground water at the

mine site, USOS conducted a drilling program in and around the

mine site, with 180 holes drilled up to 305 feet in depth, and with

55 of the holes drilled in a dense grid at the actual project site.

Id . at 32. W ith respect to this drilling program, the ALJ found

that “[n]o ground water was encountered, and no sign of it was
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recorded. The 2011 drilling and coring program is strong evi-

dence of the absence of ground water that may be impacted by

the project.” Id. (internal citations omitted). USOS also drilled

five deep holes to depths below 1,500 feet, with only one well

reaching ground water at a depth of 1,800 feet. Id. at 33. Addi-

tional expert testimony, publications, core logs, and maps were

submitted by USOS, and the ALJ ultimately found that the evi-

dence on record supported the conclusion that “the geology is not

conducive to the presence of ground water that may be impacted

by USOS’s project.” Id.

According to the ALJ, Living Rivers “failed to provide any

direct evidence of the existence of shallow ground water.” Id.

Living Rivers offered expert testimony on the potential polluting

effects of residual bitumen compounds in tailings that are made

more soluble by residual d-limonene, but the expert “acknowl-

edged that his calculations were assuming a saturated system and

that he could not speak as to the likelihood of contact of the

mixture with surface water or ground water as he did not evaluate

the hydrogeology of the site.” Id. at 34. Also, one of Living

Rivers’ expert witnesses testified that the storage areas used to

dispose of tailings would not cause any ground water contam-

ination. Id. at 36. Thus, the ALJ found that the evidence on record

showed that the PR Spring mine will not have more than a

de minimis potential effect on ground water, and that Living

Rivers was not entitled to its requested relief. Id. at 37. The ALJ,

however, did emphasize that under Utah law, the permit-by-rule

designation is subject to ongoing review, such that

an application for a ground water discharge permit may

be required by the Executive Secretary . . . if it is de-

termined that the discharge may be causing or is likely

to cause increases above the ground water quality

standards or applicable class TDS limits . . . or otherwise

is interfering or may interfere with probable future

beneficial use of the ground water.

Id. at 35 (quoting Utah Admin. Code r. 317-6-6.2(C)). On

October 24, 2012, the WQB adopted and ratified the ALJ Order

in its entirety. See Utah Dep’t of Envtl. Quality, “PR Springs Tar

Sands,” http://www.deq.utah.gov/locations/prsprings/index.htm.

Living Rivers may seek judicial review of the final order before

the Utah Court of Appeals.

U T A H  —  O I L  &  G A S

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

DISCLOSURE OF HYDRAULIC FRACTURING CHEM ICALS

NOW  M ANDATORY

On October 24, 2012, the Utah Board of Oil, Gas and Mining

(UBOGM) unanimously adopted a hydraulic fracturing rule

whereby “the amount and type of chemicals used in a hydraulic

fracturing operation shall be reported to www.fracfocus.org within

60 days of hydraulic fracturing completion for public disclosure.”

Utah Admin. Code r. 649-3-39(1.1). The new rule is effective as

of November 1, 2012. Previously, the Utah Division of Oil, Gas

and Mining (DOGM) merely encouraged voluntary participation

in the www.fracfocus.org (Frac Focus) reporting mechanism, but

participation is now mandatory. Frac Focus is the national hy-

draulic fracturing chemical registry managed by the Groundwater

Protection Council and the Interstate Oil & Gas Compact Com-

mission. In its rulemaking petition, DOGM noted that operators

in Utah have employed hydraulic fracturing and well stimulation

for years without incident, but the increasing public awareness of

hydraulic fracturing has given rise to a “public desire for greater

regulation of these activities and specifically for disclosure of the

types of chemicals and materials injected with the fluids used

for hydraulic fracturing.” Notice of Agency Action Commencing

Formal Rulemaking (NOAA), Docket No. 2012-033, Cause No.

RO&G-2012-02, at 2 (UBOGM filed Aug. 28, 2012). The re-

maining parts of the new rule consist of a restatement of the

existing rules pertaining to wellbore integrity and the management

of flowback water and surface protections. See Utah Admin. Code

r. 649-3-39(2.1)–(3.9). The reason given by DOGM for restating

the existing rules in the hydraulic fracturing rule was to ensure

that “there would be no confusion among the regulated petroleum

operators or the public that such regulatory requirements already

exist and that operators must comply with those rules as part of

any hydraulic fracturing or well stimulation activity.” NOAA,

at 2–3. The UBOGM, however, intends to revisit the redundant

aspects of the hydraulic fracturing rule in July 2013 in order to

determine whether such language should be removed.

W Y O M I N G  —  M I N I N G

A N D R E W  C .  E M R I C H

—  R E P O R T E R  —

COURT UPHOLDS BLM ’S DECISION TO APPROVE POW DER

RIVER BASIN COAL LEASE

On July 30, 2012, the U.S. District Court for the District

of Columbia upheld the U.S. Bureau of Land Management’s

(BLM) decision to approve a lease-by-application (LBA) for the

West Antelope II (WAII) coal tracts in Converse and Campbell

counties in W yoming. WildEarth Guardians v. Salazar, Nos.

10-01174 (CKK), 11-00037 (CKK), 2012 WL 3065363 (D.D.C.

July 30, 2012). The WAII challenge is the first in a series of chal-

lenges that a consortium of environmental groups (including the

Sierra Club, Defenders of Wildlife, and the Powder River Basin

Resource Council) has brought against BLM’s coal leasing pro-

cess for Wyoming’s Powder River Basin (PRB). In WildEarth

Guardians, Judge Kollar-Kotelly granted summary judgment to

the federal defendants (BLM and the U.S. Fish and Wildlife

Service (FWS)) and the industry defendant-intervenors on all

counts.

One of the key claims of plaintiffs’ complaint was that

BLM’s leasing analysis for the WAII coal tracts was inadequate

under the National Environmental Policy Act (NEPA) because

BLM had failed to properly analyze the impact of the greenhouse

gas (GHG) emissions resulting from the mining and subsequent

combustion of coal on global climate change. In rejecting plain-

tiffs’ global climate change claim, the court held that the plaintiffs

had failed to satisfy the causation prong of constitutional standing

and therefore lacked standing to challenge BLM’s leasing de-

cision on the basis of potential global climate change impacts.
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Id. at *6. The court noted that “the fundamental problem with

[plaintiffs’] theory of standing lies in the disconnect between

Plaintiffs’ recreational, aesthetic, and economic interests, which

are uniformly local, and the diffuse and unpredictable effects of

GHG emissions.” Id. at *5. The court observed that any causal

connection between “the diffuse and unpredictable effects of

GHG emissions” resulting from federal coal leasing and the

“localized interests” of plaintiffs was severed by the “behavior of

countless third parties.” Id. at *5, 6.

The court held that plaintiffs did have standing to raise their

remaining NEPA and Federal Land Policy and Management Act

(FLPMA) claims involving the impacts of leasing the WAII tracts

on local air, water, and land quality, but nevertheless rejected

the merits of those claims. The court concluded that BLM had

properly analyzed the impacts of coal leasing on the emissions of

10  2a series of air pollutants, including ozone, PM , and NO , and

found that BLM had also properly analyzed the relationship

between the prospective WAII leases and ongoing reclamation

activities at the neighboring Antelope Mine and other PRB mines.

Id. at *7–11.

Finally, the court rejected plaintiffs’ claim that BLM and

FWS had violated the Endangered Species Act (ESA) by engag-

ing in “informal” as opposed to “formal” consultation regarding

listed species that were potentially affected by the WAII leasing

decision. BLM had concluded—with the concurrence of FWS—

that leasing and developing the WAII tracts was not likely to

adversely affect a federally listed plant species known as the Ute

ladies’-tresses orchid. BLM had also concluded that the WAII

tracts would have no effect on the black-footed ferret—a federally

listed animal species—and therefore did not consult with FWS

about the effects of leasing on ferrets. Plaintiffs argued that BLM

and FWS failed in their consultation obligations under the ESA

because both agencies failed to consider the potential climate

change effects of WAII leasing on these species. The court held

that plaintiffs lacked standing to challenge the agencies’ ESA

analysis and decisions for the same reasons plaintiffs lacked

standing to challenge BLM’s NEPA analysis of global climate

change impacts. The court accordingly rejected plaintiffs’ ESA

claims against both BLM and FWS. Id. at *13–14. Both WildEarth

Guardians and the Powder River Basin Resource Council have

appeals of this decision docketed in the U.S. Court of Appeals for

the D.C. Circuit. See WildEarth Guardians v. Salazar , No.

12-5312 (D.C. Cir. filed Oct. 10, 2012); WildEarth Guardians v.

Salazar, No. 12-5300 (D.C. Cir. filed Sept. 26, 2012).

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

COURT REJECTS BARRICK’S CLAIM  TO XSTRATA

COPPER CHILE

In Barrick Gold Corp. v. Goldcorp Inc., 2012 ONSC 3725,

Barrick Gold Corporation (Barrick) alleged that Xstrata Copper

Chile S.A. (Xstrata) breached an agreement to sell Barrick a 70%

interest in a Chilean mining project (El Morro Project). Xstrata

sold its 70% interest to Datawave Sciences Inc. (Datawave), a

subsidiary of New Gold Inc. (New Gold), “pursuant to the exer-

cise of a right of first refusal set out in a shareholders agreement”

between Datawave and Xstrata. Id. para. 1. Datawave then sold

the Xstrata 70% interest to a subsidiary of Goldcorp by selling the

shares of a Datawave subsidiary, created by Datawave to acquire

the Xstrata interest. That transaction had been set out in an

agreement among New Gold, Datawave, and Goldcorp that was

entered into prior to Datawave’s exercise of its right of first

refusal. Id.

Barrick sought specific performance of its agreement with

Xstrata for the purchase of the 70% interest in the El Morro

Project, and joined New Gold, Datawave, and Goldcorp, among

others. Alternatively, Barrick sought C$747 million in damages

for its lost opportunity in the El Morro Project.

In a 229-page ruling, Ontario Court Justice Herman Wilton-

Siegel dismissed all of Barrick’s claims. The result provides

important guidance for drafting joint venture agreements that

incorporate rights of first refusal. The decision also provides

detailed analysis with respect to considering multiple contracts

governed by different legal systems and conflicting forum pro-

visions. One practical impact of this decision on the negotiation

of shareholders agreements in the future is anticipated to be that

parties will expressly address whether a transaction of this type

will be permitted under the shareholders agreement. 

CANADIAN ENVIRONM ENTAL ASSESSM ENT ACT, 2012,

NOW  IN FORCE

The new Canadian Environmental Assessment Act, 2012

(CEAA 2012), S.C. 2012, c. 19, s. 52, that repealed the 1992

version of the same act, became effective on July 6, 2012, and

has introduced several important changes to the environmental

assessment process. CEAA 2012 is part of the Jobs, Growth and

Long-term Prosperity Act, S.C. 2012, c. 19. Several regulations

related to  CEAA 2012 have also come into force, including

the Prescribed Information for the Description of a Designated

Project Regulations, SOR/2012-148; Cost Recovery Regulations,

SOR/2012-146; and Regulations Designating Physical Activities

(RDPA), SOR/2012-147.

Environmental assessments under CEAA 2012 are triggered

when a proposed project is a “designated project.” See CEAA

2012, paras. 2(1), 8–15, 84(a); see also RDPA, s. 1, para. 2. Most

projects are considered designated projects when a threshold pro-

duction capacity is reached. See RDPA s. 2. Note that, even if a

project meets the applicable threshold, an environmental assess-

ment will only be required when a designated project may cause

an “environmental effect” on a component of the environment that

is within federal legislative authority, as further explained below.

See CEAA 2012, para. 5. By creating a definitive list of the type

and scale of projects that require an environmental assessment,

CEAA 2012 allows project proponents to more easily determine

whether an environmental assessment for a particular project is

required.

CEAA 2012 has also altered the way a responsible authority

is selected in order to limit the number of governmental agencies

involved in overseeing environmental assessments. The Minister

of the Environment (Minister) may specify by regulation which
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federal agency will act as the responsible authority for a des-

ignated project. Id. para. 84(a).

CEAA 2012 has simplified the different stages of the feder-

al environmental assessment process. An initial screening is

required only for projects that are designated projects, and all

such screenings are to be carried out by the Canadian Envi-

ronmental Assessment Agency (Agency). On completion of the

screening, the Agency determines whether the project will require

an environmental assessment (a “standard environmental assess-

ment”). Id. para. 10. Thereafter the Minister may have the option

to refer the environmental assessment to a review panel if a

greater scope of review is determined to be in the public interest.

Id. para. 38. This is a significant departure from the 1992 CEAA,

which had a two-stage process for reviewing the environmental

impact of proposed projects with varying levels of review at both

stages. Canadian Environmental Assessment Act, S.C. 1992, c. 37,

s. 14 (repealed).

CEAA 2012 requires that the following factors be considered

at the screening stage:

• the description of the designated project provided by the

proponent;

• the possibility of adverse environmental effects;

• comments from the public; and

• the results of a regional study if one has been commis-

sioned by the Minister.

CEAA, para. 10(a).

A screening under the 1992 CEAA also required consid-

eration of cumulative environmental effects, feasible mitigation

measures, and alternatives to the project. Under CEAA 2012,

these factors are considered only at the environmental assessment

stage, not the screening stage. Where a standard environmental

assessment or a review panel assessment is required, CEAA 2012

mandates that the responsible authority or the review panel

consider the following factors:

• the environmental effects of the designated project (in-

cluding environmental effects of accidents and cumu-

lative effects);

• the significance of those effects;

• comments from the public (or from “interested parties”

for review panel assessments);

• feasible mitigation measures;

• the requirements of the follow-up program;

• the purpose of the designated project;

• feasible alternative means of carrying out the designated

project and the environmental effects of those alternative

means;

• any change to the designated project that may be caused

by the environment;

• the results of a regional study if one has been commis-

sioned by the Minister; and

• any other matter relevant to the environmental assess-

ment that the responsible authority or—if the environ-

mental assessment is referred to a review panel—the

Minister, requires to be taken into account.

Id. para. 19.

The environmental effects that are considered by an envi-

ronmental assessment under CEAA 2012 are: changes to com-

ponents of the environment regulated by Parliament, such as

fish and fish habitat, other aquatic species, and migratory birds;

environmental changes occurring on federal lands, changes to a

province other than the one where the designated activity is being

carried out, and changes outside Canada; and effects that impact

aboriginal peoples, such as their use of lands and resources for

traditional purposes. Id. para. 5(1). Additional considerations are

required when the designated project requires a federal authority

to act within the power conferred on that federal authority by any

other rule or regulation. Id. para. 5(2).

Under the 1992 CEAA, many projects would require envi-

ronmental assessments at both the provincial and the federal level.

CEAA 2012 requires a provincial environmental assessment to

substitute for the federal process where the Minister is of the

opinion that the provincial assessment meets the substantive

requirements of the federal statute and the province requests

the substitution. Id. para. 32(1). However, substitution is not

permitted for projects which fall under the jurisdiction of the

National Energy Board (NEB) or the Canadian Nuclear Safety

Commission (CNSC), or for assessments that have been referred

to a review panel. Id. para. 33.

CEAA 2012 has added several significant enforcement powers

to ensure compliance with the federal environmental assessment

process. The new measures include:

• a requirement for follow-up programs after all envi-

ronmental assessments which verify the accuracy of

the assessment’s predictions regarding potential en-

vironmental effects and determine the effectiveness of

mitigation measures (id. para. 53(4));

• decision statements for environmental assessments which

include enforceable conditions (id. para. 54(1));

• authorization for federal inspectors to examine whether

or not the conditions provided in a decision statement

are being met (id. paras. 90–93);

• offences for noncompliance with conditions in a decision

statement or with a compliance order, with penalties up

to C$200,000 for a first offence and C$400,000 for

subsequent offences (id. para. 99); and

• the application of administrative monetary penalties

provided for in the Environmental Violations Adminis-

trative Monetary Penalties Act, S.C. 2009, c. 14, s. 126,

para. 5 (not yet available) for contraventions of CEAA

2012, resulting in potential penalties of up to C$5,000

for an individual and C$25,000 for corporations regard-

less of fault.

CEAA 2012  has introduced measures that are intended

to create more simplicity, efficiency, and predictability in the

environmental assessment process without compromising the

substantive protection of the environment. See News Release,

Natural Resources Canada, “Harper Government Announces

Plan for Responsible Resource Development” (Apr. 17, 2012).

Whether CEAA 2012 achieves these laudable goals remains to be

seen. Proponents of major resource projects will want to track the
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implementation of CEAA 2012 closely in order to see the benefits

of the new streamlined process.

ENVIRONM ENTAL ASSESSM ENT CERTIFICATE FOR B.C.

M INING PROJECT DENIED

B.C. Environment Minister Terry Lake and Energy, Mines

and Natural Gas Minister Rich Coleman refused to issue an

Environmental Assessment Certificate (EAC) to Pacific Booker

Minerals Inc. for its proposed Morrison Copper/Gold Mine

project near Smithers, at the headwaters of the Skeena River.

See  “Morrison Mine project denied Environmental Assessment

Certificate,” BC Government Online News Source, Oct. 1, 2012,

http://www.newsroom.gov.bc.ca/2012/10/morrison-mine-project-

denied-environmental-assessment-certificate.html. The decision

by Ministers Lake and Coleman is in accordance with the rec-

ommendation of the executive director of the Environmental

Assessment Office (EAO) not to issue an EAC, but stands in

contrast to the August 21, 2012 conclusion by the EAO reviewers

that the proposed project was not likely to result in any significant

adverse effects with the successful implementation of mitigation

measures and conditions.

The Ministers’ decision highlights the fact that while a

project may meet the “technical” standard for avoiding significant

effects (as concluded by the EAO), the decision-making power

under the B.C. Environmental Assessment Act (EAA), S.B.C.

2002, c. 43, allows for a consideration of broader issues (as

outlined by the executive director of the EAO) that may result in

the denial of an EAC. B .C.’s decision-making structure under

the EAA (and that of all provinces under their respective envi-

ronmental assessment legislation) may take on increased prom-

inence given the ability to exempt projects from the Canadian

Environmental Assessment Act, 2012, S.C. 2012, c. 19, s. 52, by

substituting the federal environmental assessment process with a

provincial one. It is also interesting to note that in denying the

EAC for the project, Ministers Lake and Coleman foreclosed

another option available to them under the EAA, which was to

order that further assessment be carried out.

As far as we are aware, this is only the second time the B.C.

government has refused to issue an EAC where the EAO has

concluded that a proposed project’s environmental effects could

either be avoided or reduced to an insignificant level. The first

time was in 2011, when Minister Lake and Community, Sport and

Cultural Development Minister Ida Chong refused to issue an

EAC to the Ashcroft Ranch Landfill Project, despite the EAO’s

2005 conclusion that the proposed project’s environmental effects

could be mitigated to an acceptable level. See “Ashcroft Ranch

Landfill Project denied EA certificate,” BC Government Online

News Source, Sept. 9, 2011, http://www.newsroom.gov.bc.ca/

2011/09/ashcroft-ranch-landfill-project-denied-ea-certificate.html.

Between the time of the EAO’s report and the ministers’ decision

six years later, municipal policy had shifted away from landfills

towards waste reduction, composting, and other disposal options.

This again highlights the broad scope of the decision-making

power under the EAA.

COURT GRANTS SOLID GOLD RESOURCES INC . LEAVE TO

APPEAL DECISION GRANTING INJUNCTION

In Vol. XXIX, No. 2 (2012) of this Newsletter, we reported

on Wahgoshig First Nation v. Ontario, 2011 ONSC 7708, where

an injunction was granted against Solid Gold Resources Inc.

(Solid Gold) based on the failure to consult Wahgoshig First

Nation (WFN) about its mining exploration programme. Solid

Gold sought leave to appeal that decision, and the court has

granted leave to appeal. See Wahgoshig First Nation v. Ontario,

2012 ONSC 2323.

In brief, the leave decision suggests that, at least until the

amendments to the Mining Act, R.S.O. 1990, c. M.14, dealing

with aboriginal consultation come into effect on April 1, 2013, a

First Nation may not seek an injunction against a mining company

conducting exploratory drilling work on its mining claims based

on a failure to consult because there is no statutory basis in which

to ground the duty to consult. By way of background, Solid Gold

conducted exploratory drilling on several of its mining claims

under the Mining Act. The mining claims are adjacent to the WFN

treaty lands and lie within the traditional lands of the WFN over

which they assert treaty and aboriginal rights. Wahgoshig, 2012

ONSC 2323, para. 6. Ontario advised Solid Gold in 2009 to

contact WFN to consult regarding Solid Gold’s exploration plans,

but no consultation occurred before Solid Gold began drilling

in spring 2011. Id. para. 7. WFN sought and was granted an

injunction against Solid Gold on the basis that until consultation

occurs, “Solid Gold has no legal authority to engage in its mineral

exploration activities.” Id. para. 10.

Solid Gold argued that it was not subject to a duty to con-

sult regarding its proposed exploration programme because the

Mining Act permits it to conduct exploration activities as of right.

Therefore, Solid Gold argued, there is no prima facie case against

Solid Gold and no injunctive relief can be ordered against it. It

argued that the Crown alone has a duty to consult and any

injunctive relief ordered must be limited to relief against the

Crown. Id. para. 27. The court granted leave to appeal on the

reasoning that while the Crown may delegate procedural aspects

of the duty to consult, that duty had not been delegated by leg-

islation, and as such there was no basis for the imposition of a

duty to consult on Solid Gold. See id. paras. 29–34.

WFN also argued that even if Solid Gold did not have a duty

to consult, an injunction can still be issued against a third party

that obtains rights from the Crown if the third party’s actions

threaten aboriginal or treaty rights. The essence of WFN’s claim

in that regard is that the Mining Act is unconstitutional insofar

as it authorizes mineral exploration activities that could have

potentially adverse effects on its aboriginal or treaty rights. Be-

cause Ontario has not discharged its obligation of consultation, “it

does not have the authority to permit Solid Gold to conduct such

exploration activities and, therefore, Solid Gold lacks the legal

authority to conduct its proposed exploration programme activ-

ities on [treaty] lands.” Id. para. 40.

The court disagreed with W FN because its claim “[did] not

pertain to the exercise of a statutory power of the Crown by which

a third party acquired a right or interest. Solid Gold acquired

its mining claims as of right under the Mining Act and there-

by became entitled under the Act to engage in an exploration

programme.” Id. para. 46. “The ‘free entry’ system established
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under the Mining Act does not provide for any action on the part

of Ontario in relation to Solid Gold’s activities.” Id. para. 64. As

a result, no duty to consult arose.

It is important to note that the decision on leave to appeal is

not determinative. While the court may have doubted the cor-

rectness of the motion judge’s decision, a final determination

on the injunction will be made by the appellate court. We will

provide further updates as the case proceeds.

JOINT REVIEW  PANEL FINDS THAT IT LACKS JURISDICTION

TO ADJUDICATE CROW N CONSULTATION W ITH

FIRST NATIONS

On October 26, 2012, the joint review panel (Panel) estab-

lished to review the Jackpine Mine Expansion Project (Jackpine

Project) held that its statutory jurisdiction does not include the

authority to adjudicate the adequacy of the Crown’s consultation

with First Nations. See Decisions re Notices of Questions of

Constitutional Law, Jackpine Mine Expansion Project (CEAA

Oct. 26, 2012) (Panel Decision), http://www.ceaa.gc.ca/050/

documents/p59540/83073E.pdf. As interested parties in the pro-

ceeding, the Athabasca Chipewyan First Nation, Fort McMurray

#468 First Nation, and Métis Nation of Alberta Region 1 filed

notices of questions of constitutional law all centering around

whether the Crown in right of Alberta and/or Canada had

adequately discharged the Crown’s duty to consult Canada’s

aboriginal peoples in respect of the Jackpine Project.

Having been asked to review the Crown’s actions, the Panel

first considered whether it had the necessary statutory jurisdiction

to assess the adequacy of Crown consultation. The Panel reviewed

the Supreme Court of Canada’s decision in Rio Tinto Alcan Inc.

v. Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 2 S.C.R.

650 that the power of an administrative tribunal “to decide

questions of law implies a power to decide constitutional issues

that are properly before it.” Panel Decision, at 7 (quoting Carrier

Sekani, 2010 SCC 43, para. 69). Applying that principle to the

facts of the proceeding before it, the Panel found that it had the

jurisdiction to decide constitutional issues pursuant to the Energy

Resources Conservation Act (ERCA), R.S.A. 2000, c. E-10,

provided they were related to matters that were properly before

the Panel or were related to the Panel’s statutory mandate.

Turning to the ERCA for guidance on the duties it held, the Panel

found that it does not have an express grant of statutory authority

to consider the adequacy of Crown consultation in relation to the

Jackpine Project. Id. at 8. The Panel then considered whether it

had an implied duty to  do so. The Panel found that this case

was distinguishable from the situation in Carrier Sekani because

unlike in that case, there was no Crown conduct being con-

templated within the proceeding. The proponent was not a Crown

agent. Neither of the Crown actors was involved in the proceeding

before the Panel. And lastly, of the parties forming the Panel, the

Canadian Environmental Assessment Agency was not exercising

a decision-making function and the Energy Resources Conser-

vation Board (ERCB) is not the Crown. Id. The Panel further

noted that it lacked the necessary remedies to require the Crown

to consult. The Panel went on to state that even if it did have the

jurisdiction to assess the adequacy of consultation, it would be

premature to make a finding in this regard given the ongoing

nature of the consultation for the Jackpine Project. Id. at 11.

It is possible, if not probable, that this is not yet the final

word on this issue. The same issue was also raised before the

Alberta Court of Appeal by the Cold Lake First Nations in their

application for leave to appeal a similar finding made by the

ERCB in respect of a bitumen recovery project within that First

N ation’s  treaty terr ito ry. T he court o f appeal declined  leave

in that case as the proponent and the First Nation had reached an

agreement on the project and therefore the issue was moot. See

Cold Lake First Nations v. Alberta (Energy Resources Con-

servation Board), 2012 ABCA 304. In rendering its decision,

however, the court of appeal made note of the fact that this issue

was arising again in the Jackpine Project proceeding, and hinted

that the issue may end up back before the courts, calling it clearly

an issue of public interest.

C A N A D A  —  O I L  &  G A S

S H A W N  M .  M U N R O

B R A D  S .  G I L M O U R

—  R E P O R T E R S  —

ALBERTA ESTABLISHING A SINGLE ENERGY REGULATOR

The Responsible Energy Development Act

On October 24, 2012, the Alberta government introduced

Bill 2, the Responsible Energy Development Act (REDA). REDA

proposes to create a single regulator (Regulator) to manage the

development of energy resources, including oil, gas, oil sands, and

coal, as well as energy resource activities requiring approval or

that are subject to regulation. REDA does not apply to hydro-

electric energy. The Regulator will assume the energy resource

functions of the Energy Resources Conservation Board (ERCB),

and the Ministry of Environment and Sustainable Resource De-

velopment (ESRD). The jurisdiction of REDA includes not only

those energy resource enactments traditionally administered by

the ERCB such as the Oil and Gas Conservation Act, the Oil

Sands Conservation Act, and the Pipeline Act, but also other

specified enactments—including the Environmental Protection

and Enhancement Act (EPEA), the Public Lands Act (PLA), the

Water Act (WA), and Part 8 of the Mines and Minerals Act—in

respect of energy resources and energy resource activities.

Key aspects of the current regulatory regime will remain in

place, with the primary change being the oversight and admin-

istration by a single body of most regulatory aspects associated

with the life cycle of energy resource activities. For example,

existing authorization and approval processes will be similar but

will in many cases require only one application; hearings will still

be used in the case of objections to energy resources activities;

and such activities requiring approval prior to the establishment

of the Regulator will continue to require approval under the

new regime. See Government of Alberta, “Enhancing Assurance:

Developing an Integrated Energy Resource Regulator—a Dis-

cussion Document,” at 12 (May 2011) (Enhancing Assurance).

There are, however, numerous other important changes proposed

in REDA. The specific circumstances under which hearings will

be held, timing and processes involved, cost awards, and other

procedural matters will be dictated by rules and regulations yet

to be released. At this time, however, there are a number of
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important proposed changes evident in REDA in addition to the

inclusion of specified enactments like the EPEA, PLA, and WA

in relation to energy resources and energy resource activities.

Changes to Board Composition and Powers

The role of ERCB board members in overseeing the ad-

ministration of the ERCB and ruling on applications has been

split. Under REDA, a board of directors (comprised of one chair

and at least two others) will be responsible for overseeing the day-

to-day business affairs of the Regulator. REDA states that the

mandate of the Regulator is to consider and decide applications

under energy resource enactments and other specified enactments

in respect of energy resource activities. The board of directors

may authorize directors  o r any officer or employee to  carry

out any power, duty, or function of the Regulator. See REDA,

paras. 5–6.

Hearings will be conducted by hearing commissioners. REDA

provides for the conduct of hearings in respect of applications,

regulatory reviews, and reconsiderations, as well as inquiries

initiated by the Regulator or the minister. Hearings may be con-

ducted before one or more hearing commissioners, as selected by

the chief hearing commissioner from a roster established by the

lieutenant governor in council. Directors may not serve as hearing

commissioners. Id. paras. 11–12.

The ERCB currently enjoys broad regulation-making power

stemming from express provisions of various acts and a com-

prehensive mandate. See  Giant Grosmont Petroleums Ltd. v .

Gulf Canada Resources Ltd., 2001 ABCA 174, 286 A.R. 146.

Under REDA, provisions borrowed from the Energy Resources

Conservation Act referencing board authority replace the word

“regulation” with the word “rule,” for which the Regulator must

provide written notice to the minister prior to enacting. See

REDA, para. 22. Generally speaking, this rulemaking power is

limited to procedural issues such as administration fees, the con-

tent and form of submissions, intervenor costs, and the timeline

for rendering decisions. The only express regulation-making

power set out in REDA is vested in the lieutenant governor in

council and relates to more substantive matters, such as the

powers and jurisdiction of the Regulator pursuant to various

applicable enactments and circumstances under which hearings

will be conducted. Id. para. 26.

Notices of Questions of Constitutional Law

Currently the ERCB is authorized by the Designation of

Constitutional Decision Makers Regulation under the Admin-

istrative Procedures and Jurisdiction Act to determine questions

of constitutional law. The scope of this authorization, and similar

authorizations for other regulators, has been the subject of con-

siderable debate in circumstances where tribunals have been

asked to assess the adequacy of Crown consultation of aboriginal

interests. REDA expressly states that “[t]he Regulator has no

jurisdiction with respect to assessing the adequacy of Crown

consultation associated with the rights of aboriginal peoples as

recognized and affirmed under Part II of the Constitution Act,

1982.” REDA, para. 21. This appears to indicate that constitu-

tional challenges by First Nation and Métis interests, alleging

inadequate consultation by the Crown in relation to applications

for the approval of energy activities, must be dealt with through

the courts.

Regional Planning

Regional planning represents an important shift in the

regulation of Alberta resource development. This approach is

premised on the recognition that all industrial activities produce

effects on Alberta’s environment. See Enhancing Assurance, at 6.

Regional plans aim to create processes and standards motivated

by policies that apply to the region as a whole, rather than

piecemeal approvals under various environmental legislation. For

example, REDA specifically requires the Regulator to act in

accordance with the Alberta Land Stewardship Act (ALSA), an

act that allows the government to give direction pursuant to

provincial goals regarding the economy and environment. REDA

further acknowledges the importance of ALSA and regional

planning by providing the Regulator with authority to direct

compliance with ALSA and by expressly establishing penalties for

breaches of regional plans. REDA, para. 20.

Private Surface Agreements (PSAs)

Under REDA, an owner or occupant of land will be able to

register privately arranged surface agreements with the Regulator.

Where a registered PSA exists, the owner or occupier of the land

can request that the Regulator determine whether or not the other

party to the agreement is in breach of any of the terms or con-

ditions. If a breach is found, the Regulator can issue an order

directing the other party to comply. Id. paras. 63–64.

Changes to Enforcement

Under various consequential amendments to other legislation

by REDA, enforcement penalties are substantially increased. Cor-

porations found guilty of an offence can be fined up to C$500,000

and individuals  may be subject to  fines of up to  C$50,000,

per day. Id. para. 49. This is a significant increase from penalty

amounts currently levied by the ERCB under various legislation

regulating energy activities. Furthermore, any person who, in the

opinion of the Regulator, has received proceeds derived directly

or indirectly from breaches of an ALSA regional plan, REDA,

or any enactment prescribed in the regulations, or from non-

compliance with other terms, orders, etc., may have to provide an

accounting of the proceeds and pay a penalty in that amount. Id.

para. 71.

Legislative Status

Bill 2, the proposed REDA, has passed first and second

readings in the Alberta legislature. A third reading is required

prior to Royal Assent and the act thereafter coming into force

on proclamation. Various amendments to other legislation are

included in Bill 2. As noted, various rules and regulations will

need to be developed or adopted from existing regulatory re-

quirements.

Outlook

The proposed creation of a single regulator entails important

changes to the manner in which applications relating to energy

resources and energy resource activities are processed. The

proclamation of REDA could prove to be an important legislative

step in ensuring that Alberta remains competitive for attracting

investment into its resource development. A single regulator could

provide investors with a relatively simplified and transparent

system that uses a single and consistent set of processes. Addi-

tionally, a single regulator could clarify critical policy decisions

regarding the management and development of Alberta’s energy
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resources. This clarity would help respond to investor demands

that these policies be consistently applied in the context of reg-

ulatory approvals.

V I V E K  W A R R I E R

J A R E D  M A C K E Y

—  R E P O R T E R S  —

EM PLOYING THE FACTUAL MATRIX TO INTERPRET A  M INERAL

RIGHTS CONVEYANCE

In Nexxtep Resources Ltd. v. Talisman Energy, 2012 ABQB

62, the Court of Queen’s Bench in Alberta provided a thorough

analysis of contractual construction and interpretation. Pursuant

to a Purchase and Sale Agreement (PSA) dated March 31, 2004,

the seller sold a variety of assets, including petroleum and natural

gas rights between the base of the Mannville zone and the base of

the Pekisko zone (Zone). When the PSA was executed, both

parties understood that there were two relevant wells: (1) a

horizontal well producing sour gas within the Zone; and (2) a

vertical well producing sweet gas outside the Zone, which the

seller continued to produce. Id. paras. 1–2.

Years later, the buyer discovered that the vertical well was,

in fact, producing from a pool within the Zone. After obtaining

regulatory redesignation that the pool was in the Zone, the buyer

argued that it had received all rights to the pool by conveyance

under the PSA. Accordingly, the buyer alleged that the seller

was liable for trespass, conversion, and breach of contract by

producing gas from a pool that it had legally transferred to the

buyer. Id. paras. 3–4.

Relying on fundamental principles, Justice Poelman held that

the buyer’s claim failed on a proper interpretation of the PSA. He

found that a reasonable person, looking at the PSA as a whole,

would conclude that the parties intended to transfer all petroleum

and natural gas rights in the Zone, but not the pool from which the

vertical well produced. Id. para. 59.

In his analysis, Justice Poelman made several key points.

First, he noted that the PSA as a whole indicated the seller’s

intention to transfer complete interests in mineral rights, along

with the associated wells and rights to produce, transport, and

market the minerals. If the buyer’s position was accepted, the

buyer would have only acquired a partial interest in the pool from

which the vertical well produced. Id. para. 57. Secondly, under

the buyer’s interpretation, the buyer would have only acquired an

interest in the gas pool and not the vertical well. Justice Poelman

found this would be contrary to customary industry practice as it

would have meant that the buyer would have to incur additional

capital costs to recover the reserves and would need consent from

other stakeholders. Id. para. 58. Finally, when reviewing the

C$3.95 million purchase price, Justice Poelman found that the

vertical well’s value, approximately C$1.7 million, had not been

taken into account and therefore was not intended to be included

in the conveyance. Id. paras. 40–41.

Justice Poelman found that, for the two years since the

agreement, “both parties believed that the rights purchased by [the

buyer] did not include any ownership in the vertical well or the

pool from which it produced.” Id. para. 62. The buyer had, in fact,

tried repeatedly to purchase the vertical well from the seller. Id.

This was evidence that the parties’ intended to exclude the vertical

well’s production pool from the conveyance. Id. para. 68. Finally,

Justice Poelman held that if the principles of contractual

interpretation could not achieve that result, then this was one of

the rare cases where equity could rectify the words of the PSA to

conform to the parties’ mutual intentions. Id.

Justice Poelman’s reasons reflect a thoughtful summary and

analysis of the principles of contractual interpretation. Notably, he

emphasized that the factual matrix should be considered when

interpreting a contract, to the extent that surrounding facts are

instructive as to the genesis of the transaction, its background and

context, the subject matter meant to be described by the words,

and the aim, commercial purpose, and practical objectives sought

to be achieved.

V I V E K  W A R R I E R

A M Y  C O O P E R

—  R E P O R T E R S  —

ALBERTA COURT OF APPEAL CONFIRM S THAT COALBED

M ETHANE IS AND ALW AYS HAS BEEN NATURAL GAS

In Encana Corp. v. ARC Resources Ltd., 2012 ABCA 271,

the Alberta Court of Appeal provided considerable certainty in

assessing coalbed methane rights in Alberta by upholding the

summary judgment granted in favour of natural gas lessees, which

had declared that leases of petroleum and natural gas, except coal,

grant the lessee the rights to the coalbed methane contained in the

coal. That decision further confirmed that this applies whether or

not the natural gas rights are held pursuant to a Crown (govern-

ment) lease or a freehold or private lease of mines and minerals.

At issue in the original litigation was whether 446 different

leases, each with slightly different wording, entitled the coal

owners or the natural gas owners to recover coalbed methane. See

Encana Corp. v. ARC Resources Ltd., 2011 ABQB 431, 523 A.R.

108. Before the actions went to trial, the Alberta government

amended the Mines and Minerals Act (MMA), R.S.A. 2000,

c. M-17, to provide at section 10.1 that “[c]oalbed methane is

hereby declared to be and at all times to have been natural gas”

unless the rights in land in respect of coalbed methane were

specifically granted, leased, excluded, excepted, or reserved prior

to the coming into force of the amendment (Amendment). Encana

Corp., 2012 ABCA 271, para. 7 (quoting MMA s. 10.1). Relying

on the Amendment, the applicant natural gas owners applied for

summary judgment on the basis that coalbed methane was a

substance granted to them as natural gas lessees. The chambers

judge agreed and granted summary judgment in respect of the

majority of leases in issue. See id. paras. 8–9. The wording of

certain of the leases required fact findings in order to determine

the allocation of coalbed methane rights. Accordingly, summary

judgment was not appropriate in respect of those leases, and the

rights granted in those leases will instead be determined separately

upon a full trial.
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The coal owners appealed the summary judgment, arguing

that regard must be given to the parties’ intentions at the time the

leases were granted to determine whether the leases conferred

rights to coalbed methane, or whether those rights were in fact

excluded, excepted, or reserved. Id. para. 14. The court of appeal

rejected that argument, finding that, in light of MMA s. 10.1(1),

it no longer matters what the parties intended to lease or reserve

when the leases were granted. The legislation is clear: Barring the

specific exclusion, exception, or reservation of coalbed methane

in a natural gas lease, the natural gas lessee has the right to

recover the coalbed methane. Express language is necessary to

support an exception to the general rule. There was no such

express language in the subject leases. Encana Corp., 2012

ABCA 271, paras. 15–18. The court of appeal also held that it

was unnecessary to consider certain other statutory interpretation

arguments advanced by the coal owners, as the MMA is clear and

unambiguous. Id. para. 19.

Relying on MMA s. 2, which states that it applies to all mines

and minerals “where the context so permits,” together with the

phrases “the owner of the title to natural gas” and “the owner of

the title to coal” in MMA s. 10.1(2), (3), the unanimous court of

appeal also concluded that the necessary context exists for the

MMA to apply to freehold or private leases of mines and min-

erals, and not just Crown or split leases. Encana Corp., 2012

ABCA 271, para. 18.

59th Annual Rocky Mountain Mineral Law Institute
July 18–20, 2013 ! Spokane, Washington

Top 10 Reasons to Visit Spokane in July 2013

(10) Whitewater raft the Spokane River. Happy hour rafting and gentle floats available.

(9) Tour one of 20 local wineries.

(8) Bike on the 37-mile Spokane River Centennial Trail.

(7) Have a blast at Riverfront Park.

(6) Attend a play at the historic Martin Woldson Theater at The Fox.

(5) Pick cherries at a local orchard and enjoy fresh huckleberry pancakes in their café.

(4) Stroll the Davenport Arts District and the stunningly beautiful Manito Park Gardens.

(3) Golf at one of 33 local courses, including the world’s only floating green.

(2) View moose and over 200 species of birds at the Turnbull National Wildlife Refuge.

(1) Attend the Rocky Mountain Mineral Law Foundation’s 59th Annual Institute!

Don’t miss our hosted dessert party: We had such fun with our dessert reception in Newport

Beach that we decided to have another one in Spokane. Wednesday evening at the historic

Davenport Hotel.

Hosted reception and family night: Spokane provides the perfect opportunity to combine our

hosted reception with our family event. Thursday evening in Riverfront Park, across the street

from the Red Lion Hotel at the Park.
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CD12 RMMLF Digital Library on CD (1955-2011) $ 1,375 $ 975
P58R 58th Annual Institute Proceedings $ 195 $ 160
STS1 An Introduction to Geology and Hard Rock Mining (1998) $ 55 $ 45
TECHM Basic Oil & Gas Geology and Technology (2001) $ 135 $ 105
SPM Development Issues in the Major Shale Plays (2010) - Manual Only (870 pages)

     - Audio CDs only (720 min)
     - Package - Manual and Audio CDs

$ 185
$ 295
$ 420

$ 145
$ 235
$ 335

DMC5 Digest of Mining Claim Laws, 5th Edition (1996) $ 55 $ 45
DDM Due Diligence in Mining and Oil & Gas Transactions (2010) - Manual & Handbook Only (1,066 pages)

     - Audio CDs only (720 min)
     - Package - Manual, Handbook, and Audio CDs

$ 245
$ 295
$ 485

$ 195
$ 235
$ 385

DD2M Due Diligence in Oil & Gas Transactions (2011) - Manual & Handbook Only (714 pages)
     - Audio CDs only (660 min)
     - Package - Manual, Handbook, and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$ 360

EIM Energy Development: Access, Siting, Permitting & Delivery on Public Land (2010) - Manual Only (870 pages)
     - Audio CDs only (720 min)
     - Package - Manual and Audio CDs

$ 185
$ 295
$ 420

$ 145
$ 235
$ 335

EEE Energy Law and Policy for the 21st Century (2000) $ 165 $ 135
PU4M Federal Onshore Oil & Gas Pooling and Unitization – 2 vols. (2006) $ 245 $ 195
RV6M Federal and Indian Oil & Gas Royalty Valuation & Management – 2 vols. (2007) $ 245 $ 195
WWM Federal Regulation of Cultural Resources, Wildlife, and Waters of the U.S. (Available May 2012)

     - Audio CDs only
     - Package - Manual and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$360

FINM Financial Distress in the Oil & Gas Industry (2010) - Manual Only (870 pages)
     - Audio CDs only ( min)
     - Package - Manual and Audio CDs

$ 185
$ 295
$ 420

$ 145
$ 235
$ 335

FRACM Hydraulic Fracturing: Core Issues and Trends (2011) - Manual Only (420 pages)
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     - Package - Manual and Audio CDs
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$ 225
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$ 125
$ 175
$ 265

RIOM International Mining and Oil & Gas Law, Development, and Investment (2011) $ 195 $155
IPT3 International Petroleum Transactions, 3d Edition (2010) $ 195 $165
LLH Landman’s Legal Handbook, 4th Edition (1982) $ 55 $ 45
IMP2M Mine Closure, Financial Assurance, and Final Reclamation (2009) $ 185 $ 145
MA3M Mining Agreements III (1991) $ 165 $ 135
ML2 Mining Lease Handbook, Second Edition (2008) $ 185 $ 145
NEPA2 National Environmental Policy Act (2010) - Manual Only (658 pages)
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     - Package - Manual and Audio CDs
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$ 235
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ADL2M Natural Resources and Environmental Administrative Law & Procedure II (2004) $ 185 $ 145
LIT2M Natural Resources and Environmental Litigation II (1996) $ 165 $ 135
IL4M Natural Resources Development on Indian Lands (2011) - Manual Only (618 pages)
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     - Package - Manual and Audio CDs
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$ 325
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$ 155
$ 260
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NL Nevada Law of Water Rights (2010) $ 155 $ 125
MTE5M Nuts and Bolts of Mineral Title Examination (2012) - Manual Only (954 pages)

     - Audio CDs only (870 min)
     - Package - Manual and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$360

OGA8M Oil & Gas Agreements: The Exploration Phase (2010) - Manual Only (870 pages)
     - Audio CDs only (720 min)
     - Package - Manual and Audio CDs

$ 185
$ 295
$ 420

$ 145
$ 235
$ 335

OGA6M Oil & Gas Agreements: Joint Operations - Manual & Forms Supplement (2008) $ 195 $ 155
OGA9M Oil & Gas Agreements: Midstream and Marketing (2011) - Manual Only (722 pages)

     - Audio CDs only (750 min)
     - Package - Manual and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$ 360

OGA3M Oil & Gas Agreements: Sales & Financings (2006) $ 185 $ 145
PRI2M Private Oil & Gas Royalties: The Latest Trends, Developments, and Challenges (2008) $ 185 $ 145
ROWM Rights-of-Way – How Right is Your Right-of-Way? (1998) $ 165 $ 135
RAS2M Severed Minerals, Split Estates, Rights of Access, and Surface Use (2005) $ 185 $ 145
SRMM Strategic Risk Management for Natural Resources Companies & Their Advisors (2008) $ 185 $ 145
SUM Surface Use for Mineral Development in the New West (2008) $ 185 $ 145
URM Uranium Exploration & Development (2006) $ 185 $ 145
WAMM The Water-Energy Nexus (2012) - Manual Only (602 pages)

     - Audio CDs only (750 min)
     - Package - Manual and Audio CDs

$ 195
$ 325
$ 455

$ 155
$ 260
$ 360

                    FORMS
F1 Form 1 – Rocky Mtn Unit Operating Agreement – Oil & Gas (Undivided Interest) $ 35 $ 28
F2 Form 2 – Rocky Mtn Unit Operating Agreement – Oil & Gas (Divided Interest) $ 95 $ 75
F3 Form 3 – Rocky Mtn Joint Operating Agreement – Oil & Gas $ 35 $ 28
F4 Form 4 – Rocky Mtn Mining Joint Operating Agreement $ 35 $ 28
F5A Form 5A – Exploration, Development & Mine Operating Agreement $ 165 $ 135
F5ALLC Form 5A LLC – Exploration, Development & Mining Limited Liability Company $ 165 $ 135
F6 Form 6 – Gas Balancing Agreement $ 35 $ 28
F7 Form 7 – Confidentiality and Nondisclosure Agreement $ 45 $ 36

2012 RMMLF Publications List



Rocky Mountain Mineral Law Foundation
9191 Sheridan Blvd., Suite 203
Westminster, CO 80031 USA
(303) 321-8100 / Fax (303) 321-7657

Office Use:
Shipped                          
Picked Up                       
Inv #                                

ORdeR FORM

Name

Employer

Street Address (no P.O. boxes)

City State/Prov Zip/Postal Code Country

Telephone Fax

E-Mail Date

Purchase Order No. Tax Exempt No., If Applicable

Order # Title/description Qty. Unit Price Total

           $    $

   

Colorado Residents Add Sales Tax (see Colorado Sales Tax Chart)    $

Handling Charge (all orders)
Outside U.S. and Other Services (see Shipping Information)

p  Federal express Overnight
Bill my FedEx # _________________________________________

+ $11.00 per order
+ $

TOTAL    $

Colorado Sales Tax Chart

City of Westminster, Jefferson County ..............................................8.45%
RTD District only ................................................................................4.1%
Other (in Colorado) ............................................................................2.9%

Shipping Information
All orders must add $11 per order for handling charges.
domestic: Sent at no additional charge by FedEx Ground.
Canadian: Must add $30 per item.
International: Must add $65 per item.
Fedex Overnight: Please provide your FedEx number.

PAYMENT METHOD (Orders will not be filled until payment is received)

p  Check drawn on a U.S. bank in U.S. Dollars (Payable to Rocky Mountain Mineral Law Foundation)

p  VISA      p  MasterCard     p  American Express                     p  Electronic Funds Transfer - please contact the
                                                                                                               Foundation for details:   info@rmmlf.org
Credit Card #                                                                   

Exp. Date (month/year)                           

Name on Card                                                                

Signature                                                                        

 The Rocky Mountain Mineral Law Foundation is a non-profit, tax-exempt corporation (Tax ID #84-6037688).



Non-Profit Org.
U.S. POSTAGE

PAID
Boulder, Colorado

Permit No. 273

ROCKY MOUNTAIN
MINERAL LAW FOUNDATION
9191 Sheridan Blvd. #203
Westminster, Colorado 80031

RETURN SERVICE REQUESTED

MINERAL LAW
NE W S L E T T E R



Published by the Rocky Mountain Mineral Law Foundation www.r mmlf.org

ROCKY MOUNTAIN
MINERAL LAW
FOUNDATION

MINERAL
LAW

N E W S L E T T E R

Volume XXX, Number 1, 2013



page 2 MINERAL LAW NEWSLETTER

MINERAL LAW NEWSLETTER

EDITORS

Mining - Mark S. Squillace
University of Colorado

Oil and Gas - John S. Lowe
Southern Methodist University

REPORTERS

Alabama - Edward G. Hawkins
Hawkins Law Firm, Mobile

Alaska - J.P. Tangen, Anchorage

Joseph J. Perkins, Jr. &
Jonathan E. Iversen
Stoel Rives LLP, Anchorage

Arizona - Margaret LaBianca
Polsinelli Shughart PC
Phoenix

Arkansas - Thomas A. Daily
Daily & Woods, P.L.L.C.
Fort Smith

California - Donovan C. Collier & 
Brent McManigal
Gresham, Savage, Nolan & Tilden
San Bernardino

Patrick G. Mitchell
Downey Brand LLP
Sacramento

Kevin L. Shaw
Mayer Brown LLP, Los Angeles

Colorado - Anya Mallett
Polsinelli Shughart PC, Denver

Sheryl L. Howe
Welborn Sullivan Meck & Tooley
Denver

Congress/Federal Agencies
Robert C. Mathes
Bjork Lindley Little PC, Denver

Environmental - Randy Dann
Davis Graham & Stubbs LLP
Denver

Federal - Michael R. McCarthy
Parsons Behle & Latimer
Salt Lake City

Gregory R. Danielson &
Charles A. Breer
Davis Graham & Stubbs LLP
Denver

FERC - Sheila S. Hollis
Duane Morris LLP, Washington, DC

Idaho - Jeffrey C. Fereday &
Peter G. Barton
Givens Pursley LLP, Boise

Kansas - David E. Pierce
Washburn University School of Law
Topeka

Louisiana - Adam B. Zuckerman
Baker, Donelson, Bearman, Caldwell
& Berkowitz, PC, New Orleans

Michigan - Dennis J. Donohue &
Eugene E. Smary
Warner Norcross & Judd LLP
Grand Rapids

Minnesota - J. Scott Childs,
Aleava R. Sayre &
Byron E. Starns
Leonard, Street and Deinard
Minneapolis

Mississippi - W. Eric West
McDavid, Noblin & West, Jackson

Montana - Colby L. Branch &
Joshua B. Cook
Crowley Fleck PLLP, Billings

Nebraska - Annette M. Kovar
Nebraska Department of
Environmental Quality, Lincoln

Nevada - Thomas P. Erwin
Erwin & Thompson LLP, Reno

New Mexico - Stuart R. Butzier
Modrall Sperling, Albuquerque 

Elizabeth A. Ryan
Ryan Law Firm, Roswell

North Dakota - Ken G. Hedge
Crowley Fleck PLLP, Williston

Dwight C. Eiken
Neff Eiken & Neff P.C., Williston

Oklahoma - James C.T. Hardwick
Hall Estill, Tulsa

Pacific Northwest
Carlin A. Yamachika
Day Carter & Murphy LLP, Portland

South Dakota - Max Main &
Dwight Gubbrud
Bennett, Main & Gubbrud, P.C.
Belle Fourche

Texas - William B. Burford
Hinkle, Hensley, Shanor & Martin
Midland

Utah - Michael N. Thatcher
Holland & Hart LLP, Salt Lake City

Wyoming - Andrew C. Emrich
Holland & Hart LLP, Cheyenne

William N. Heiss
Casper

Canada - Christopher G. Baldwin &
Christine Kowbel
Lawson Lundell LLP, Vancouver

Eden M. Oliver, Michael Barrett,
Karen Beattie, Gavin Carscallen &
Donald Greenfield
Bennett Jones LLP
Toronto & Calgary

The Mineral Law Newsletter is compiled by Professors John S. Lowe and
Mark S. Squillace, and edited jointly with the Rocky Mountain Mineral Law
Foundation. The Newsletter is distributed on a paid circulation basis by the
Foundation, four issues per year delivered electronically (print version on
request); 2013 price—$96.00 per year. Copyright ©2013, Rocky Mountain
Mineral Law Foundation, Westminster, Colorado.

F E D E R A L  —  M I N I N G

continued from page 1

requirements contained in section 1744(a) and (c)
of Title 43.

(2) Placer mining claims

The holder of each unpatented placer mining claim
located pursuant to the mining laws of the United
States located before, on, or after August 10, 1993,
shall pay to the Secretary of the Interior, on or
before September 1 of each year, the claim
maintenance fee described in subsection (a), for
each 20 acres of the placer claim or portion thereof.

(b) Time of payment

The claim maintenance fee payable pursuant to
subsection (a) of this section for any assessment year
shall be paid before the commencement of the
assessment year, except that for the initial assessment
year in which the location is made, the locator shall pay
the claim maintenance fee at the time the location notice
is recorded with the Bureau of Land Management. The
claim main[]tenance fee under subsection (a) shall be
paid for the year in which the location is made, at the
time the location notice is recorded with the Bureau of
Land Management.

30 U.S.C. § 28f (additions underlined, deletions in strikethrough).

In Vol. XXIX, No. 2 (2012) of this Newsletter, it was
reported that the act eliminated a perceived ambiguity in the
statute about whether maintenance fees were due on August 31 or
September 1, and also required association placer claimants to
pay a maintenance fee for each 20 acres of a claim, rather than
just one fee for the entire association claim.

The act, however, raises two other potential problems. The
deletion of the word “before” in 30 U.S.C. § 28f(a)(1) raises the
question of whether maintenance fees are required for lode, mill
site, or tunnel site claims located prior to August 10, 1993. The
prior maintenance fee statute stated that all such claims located
“before, on or after August 10, 1993” were subject to maintenance
fees. This “before, on, or after” language was included in the new
placer subsection, 30 U.S.C. § 28f(a)(2), but the word “before”
was eliminated from the lode, mill site, and tunnel site claim
subsection. Further, if maintenance fees are not required for lode,
mill site, or tunnel site claims located prior to August 10, 1993,
questions have been posed as to whether the owners of such
claims are now subject to the filing requirements of the Federal
Land Policy and Management Act (FLPMA), 43 U.S.C. § 1744,
and even the assessment work requirements of the Mining Law,
30 U.S.C. §§ 28–28e.

Additionally, unlike subsection (a)(1) of 30 U.S.C. § 28f
pertaining to lode, mill site, and tunnel site claims, subsection
(a)(2) pertaining to placer claims does not contain a statement that
the required maintenance fees are in lieu of the assessment work
requirements of the Mining Law or the filing requirements of
FLPMA. This absence raises the question of whether a placer
claimant must comply with both 30 U.S.C. § 28f and the FLPMA
and Mining Law requirements. But because the Mining Law
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

requires assessment work only where a claim has been granted a
“waiver” from maintenance fees, presumably, this interpretation
of subsection (a)(2) would not require that a placer claimant
perform assessment work when maintenance fees are paid. See 30
U.S.C. § 28.

Congress has recognized the problems outlined above, and on
March 4, 2013, Representative Harold Rogers introduced House
Resolution 933, the Department of Defense, Military Construction
and Veterans Affairs, and Full-Year Continuing Appropriations
Act, 2013. Section 1703 of this bill would correct the deletion of
“before” in 30 U.S.C. § 28f(a)(1), as well as the absence of the “in
lieu of assessment work” language in 30 U.S.C. § 28f(a)(2). After
introduction, the bill was referred to the House Appropriations
and House Budget committees.

F E D E R A L  —  O I L  &  G A S

continued from page 1

BLM initially proposed offering 252 parcels of public land
in Wyoming for competitive oil and gas leasing. However, after
determining whether the parcels were appropriate for leasing by
screening for various resource values such as wilderness
characteristics and the presence of greater sage-grouse and their
habitat, BLM notified the public that it would offer 148 parcels
for lease. See 183 IBLA at 100, 106. In their appeals to the IBLA,
appellants challenged 49 of the 148 parcels. The IBLA initially
dismissed Audubon’s appeal with respect to 30 of the parcels
because “standing to appeal must be demonstrated as to ‘each
particular parcel to which the appeal relates’ ” and Audubon had
not carried its burden to show a legally cognizable interest in
those 30 parcels. Id. at 108 (quoting Wyoming Outdoor Council,
153 IBLA 379, 384, GFS(O&G) 26(2000)).

BCA argued on appeal that BLM violated FLPMA’s multiple
use requirement, see 43 U.S.C. § 1732, by failing to determine
whether the lands at issue were suitable for designation as
wilderness under the Wilderness Act, 16 U.S.C. §§ 1131–1136.
The IBLA found that BLM, among other things, screened the
proposed parcels to determine whether they were “located in areas
that contain wilderness characteristics.” 183 IBLA at 109. The
IBLA concluded that BLM “more than fulfilled its obligation
under . . . FLPMA to prepare and maintain on a continuing basis
an inventory of the public lands at issue and their wilderness
values.” Id. at 113.

BCA and Audubon challenged BLM’s decision as violating
NEPA because BLM’s environmental assessment failed to
adequately consider the likely impacts of leasing and development
of oil and gas on a host of resources. The IBLA rejected
Audubon’s claim that BLM was required to further analyze the
likely effects of development at the leasing stage. BLM’s decision
to “leav[e] more specific analysis to the consideration of APDs

[applications for permits to drill] and plans for field development”
was proper given “the level of detail concerning oil and gas
development known and anticipated at the time of leasing.” Id. at
114. The IBLA additionally rejected claims that BLM failed
under NEPA to adequately consider the impacts of oil and gas
leasing and development on wilderness characteristics, recrea-
tional use, and visual resources. Nor was BLM required to
supplement its prior environmental analysis.

Audubon claimed that BLM failed to adequately consider the
impacts of leasing and development on greater sage-grouse and
their habitat, particularly in Core Areas. The IBLA found that
BLM does not preclude oil and gas leasing development in Core
Areas. Parcels may be offered in Core Areas if they meet certain
exceptions, including not being “part of at least 11 square miles
of contiguous, manageable, unleased Federal mineral estate . . . .”
Id. at 120. Audubon did not show that BLM failed to properly
determine whether the parcels qualified for the exception. Rather,
Audubon opposed the management exception adopted by BLM,
but such “a difference of opinion . . . does not establish a NEPA
violation.” Id. at 121. The IBLA rejected Audubon’s other
arguments regarding the greater sage-grouse, including that BLM
failed to take into account new scientific information and to
consider habitat connections and cumulative impacts, and that
BLM should have considered a sage-grouse conservation alter-
native.

DISTRICT COURT REJECTS PROPOSED SETTLEMENT OF

ANTITRUST CASE

The United States through the Antitrust Division of the U.S.
Department of Justice (DOJ) filed a civil antitrust action in the
U.S. District Court for the District of Colorado against Gunnison
Energy Corporation (GEC) and SG Interests I, Ltd., and SG
Interests VII, Ltd. (collectively, SGI). United States v. SG
Interests I, Ltd., No. 12-cv-00395-RPM, 2012 WL 6196131 (D.
Colo. Dec. 12, 2012). Along with the complaint, the parties filed
a stipulation and a proposed final judgment (Final Judgment) that
could be filed by motion at any time after compliance with the
Antitrust Procedures and Penalties Act (Tunney Act), Pub. L. No.
93-528, 88 Stat. 1706 (1974) (see 15 U.S.C. § 1 note). 2012 WL
6196131, at *1. The district court denied the parties’ motion to
approve the Final Judgment.

The complaint filed by the DOJ alleged that GEC and SGI
violated section 1 of the Sherman Act, 15 U.S.C. § 1, by collusion
in bidding on federal lands offered for lease by the BLM in April
and May 2005. It was alleged that the parties had agreed in a
memorandum of understanding (MOU) that “SGI would submit
bids as nominee for both parties and, if successful, assign a 50%
interest in the acquired leases to GEC, at actual cost, and then the
parties would agree to a development plan in a joint venture.”
2012 WL 6196131, at *1. DOJ alleged that the government
received “substantially less revenue than it would have had SGI
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and GEC competed at the auctions.” Id. The proposed Final
Judgment set forth a stipulated settlement requiring GEC and SGI
to each pay $275,000, for a total of $550,000. Id.

In support of the stipulated settlement and Final Judgment,
the DOJ explained that “although an agreement among
competitors not to bid against each other generally is per se
unlawful, a joint bidding agreement that is ancillary to a
procompetitive or efficiency-enhancing collaboration may be
lawful under the rule of reason.” Id. at *5. The government
concluded that “the defendants’ collaboration as to 4 leases was
a per se unlawful restraint of trade, but the defendants’
agreements with respect to the other 18 leases was reasonably
related to a broader, efficiency-enhancing collaboration between
the two companies in their joint venture agreement expressed in
the MOU.” Id.

The proposed Final Judgment also purported to settle a case
filed under the False Claims Act, 31 U.S.C. §§ 3729–3731. See
United States ex rel. Anthony B. Gale v. Gunnison Energy Corp.,
No. 09-cv-02471-RBJ-KLM (D. Colo. Oct. 20, 2009). That action
and the action being reported arose “from common facts related
to BLM auctions in February 2005 and May 2005 and the
anticompetitive MOU.” 2012 WL 6196131, at *1. The complaint
“alleged that GEC did not compete with SGI on 22 leases in BLM
auctions from February 10, 2005, to November 9, 2006, and with
each bid SGI falsely certified that it was not in violation of 18
U.S.C. § 1860, prohibiting collusion of bidders.” Id. at *2.

Under the Tunney Act, the court is required to determine
whether the entry of the proposed Final Judgment is in the public
interest. In denying the motion to approve the Final Judgment, the
court held that combining the two actions into a single agreement
was inappropriate because “the purposes of the statutes upon
which they are based are different. The False Claims Act prohibits
lying to a government agency to obtain a benefit. The Sherman
Act is for the protection of free market competition.” Id. at *6.
The court found that there was no basis for saying that the
approval of the settlements would act as a deterrent to the
defendants and others in the industry. Id.

BLM CANNOT UNILATERALLY CORRECT PREVIOUSLY

ISSUED PATENT

The Colorado State Office of the BLM canceled a land patent
covering multiple parcels previously issued to Pirtlaw Partners
Ltd. (Pirtlaw) and issued a new patent to Pirtlaw that inserted an
oil and gas reservation. Pirtlaw appealed to the IBLA, and in
Pirtlaw Partners, Ltd., 183 IBLA 70, GFS(MISC) 17(2012), the
IBLA reversed BLM’s decision and remanded for further
proceedings.

Pirtlaw participated in a complex land exchange that resulted
in the issuance of 57 patents. The patent issued to Pirtlaw
contained a reservation of oil and gas rights for the term of an
existing federal oil and gas lease; upon termination of the lease
the oil and gas estate would automatically vest in the patentee.
BLM apparently did not intend to limit the term of the
reservation. BLM advised Pirtlaw’s agent of the problem and
sought to correct the error under 43 C.F.R. § 1865.3, which
allows BLM to correct errors in a patent if the patentee returns the
patent. Without further input from Pirtlaw, BLM issued a
corrected patent under section 316 of FLPMA, 43 U.S.C. § 1746,

with a full reservation of the oil and gas estate, and recorded the
patent in the county records. 183 IBLA at 72.

IBLA held that BLM could not assert its authority to correct
the patent because it failed to meet the prerequisites for exercising
its authority under FLPMA. To correct the patent, FLPMA
requires that the United States have title to the disputed interest
based either on the patentee’s surrender of the patent or the fact
that the patent has not issued. Id. at 73. BLM therefore could not
act on its own motion to correct the patent, and IBLA reserved
and remanded the matter to BLM to either obtain Pirtlaw’s
consent or file suit to cancel the patent. Id. at 76.

Editor’s Note: The reporters’ law firm at one point
represented one of the parties in a matter that led up to the
antitrust decision but has no current involvement in the antitrust
case.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

located at the UCR Site. Teck’s discharging of slag and effluent
into the river was intentional, and the court also found that Teck
knew that its discharged slag and effluent was deposited down-
stream across the border. Id. at *2–4.

Teck had stipulated that the discharged slag and effluent had
come to be located at the UCR Site, which constitutes a “facility”
under CERCLA § 107(a), 42 U.S.C. § 9607. Teck also stipulated
that the release caused plaintiffs Confederated Tribes of the
Colville Reservation (Tribes) and the State of Washington to incur
response costs that were necessary and not inconsistent with the
National Contingency Plan. 2012 WL 6546088, at *1. Teck,
however, argued that it was not an “arranger” under CERCLA
§ 107(a) “because it did not arrange with another party or entity
for the disposal or treatment of its hazardous substances . . . .” Id.
(emphasis added).

The court, however, found Teck liable as an “arranger” under
CERCLA. Following case law from the U.S. Court of Appeals for
the Ninth Circuit, the court found that “a person will be liable as
an arranger if it arranged for the disposal of its own wastes or
wastes owned by ‘any other party or entity.’ ” Id. at *17 (quoting
42 U.S.C. § 9607(a)(3)). The court found further that Teck’s
discarding of its slag and effluent in an unrecoverable manner into
the river constitutes clear intent to dispose of a waste. Id.
According to the court, plaintiffs are not required to show that a
generator intended to dispose of its wastes at a particular location
to establish “arranger” liability under CERCLA. Id. But even if
that were the case, the court found that “the plainly obvious power
of the Columbia River for transport, the absence of slag
stockpiling in the river at the point of discard, and Teck’s belief
and knowledge that some of its wastes had come to a point of
repose in the United States, satisfies the inquiry.” Id. According
to the court, “[i]t ‘was not only the inevitable consequence, but the
very purpose’ of Teck’s disposal practices that the substances
would come to be located at the UCR Site.” Id. (quoting Cadillac
Fairview/California, Inc. v. United States, 41 F.3d 562, 566 (9th
Cir. 1994)). Accordingly, the court found Teck jointly and
severally liable to the Tribes and to the State of Washington in
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any subsequent action or actions to recover past or future response
costs at the UCR Site. Id. at *18.

D.C. CIRCUIT ORDERS EPA TO REPROMULGATE PM2.5

IMPLEMENTATION RULES

In Natural Resources Defense Council v. EPA, Nos. 08-1250,
09-1102, 11-1430, 2013 WL 45653 (D.C. Cir. Jan. 4, 2013), the
U.S. Court of Appeals for the District of Columbia Circuit held
that the U.S. Environmental Protection Agency’s (EPA) imple-
mentation rules for the 1997 national ambient air quality standard
(NAAQS) for particulate matter with a diameter equal to or
smaller than 2.5 micrometers (PM2.5) were improperly promul-
gated under the general implementation provisions of subpart 1 of
part D of subchapter I of the Clean Air Act (CAA) (Subpart 1), 42
U.S.C. §§ 7501–7509a, rather than under the more stringent
particulate-matter-specific provisions of subpart 4 of part D of
subchapter I (Subpart 4), id. §§ 7513–7513b. The court remanded
to EPA with instructions to repromulgate the PM2.5 rules pursuant
to the requirements of Subpart 4.

In 1971, EPA established a particulate matter NAAQS
applicable to particulate matter up to 25–45 micrometers in
diameter. In 1987, EPA revised the particulate matter NAAQS
further to apply only to particles equal to or smaller than 10
micrometers (PM10). In the 1990 CAA amendments, Congress
amended the CAA to include specific provisions governing
nonattainment plan requirements for particular criteria pollut-
ants—e.g., Subpart 4, which applies to PM10 nonattainment areas.
In 1997, EPA revised the particulate matter NAAQS to set
separate PM2.5 standards. See National Ambient Air Quality
Standards for Fine Particulate Matter, 62 Fed. Reg. 38,652
(July 18, 1997). In 2007, EPA finalized its PM2.5 implementation
rule, which established the general state implementation plan
(SIP) requirements for PM2.5. See Clean Air Fine Particle Imple-
mentation Rule, 72 Fed. Reg. 20,586 (Apr. 25, 2007). EPA issued
a second rule in 2008 regarding the new source review (NSR)
permitting process for PM2.5. See Implementation of the NSR
Program for PM2.5, 73 Fed. Reg. 28,321 (May 16, 2008). Because
EPA’s position was that Subpart 4 applied only to PM10, EPA
promulgated each of these PM2.5 rules pursuant to the general
implementation procedures of Subpart 1.

Natural Resources Defense Council, Sierra Club, American
Lung Association, and Medical Advocates for Healthy Air
petitioned the D.C. Circuit for review of EPA’s PM2.5 implementa-
tion rules, arguing that EPA promulgated the rules under the
wrong subpart of the CAA—i.e., the general and less stringent
standards of Subpart 1. Petitioners argued that the PM2.5 rules
should have instead been implemented under the Subpart 4
provisions, which are specific to particulate matter. EPA, in
response, argued that Subpart 4 applies only to PM10, not PM2.5 or
“particulate matter” in general. According to EPA, the PM2.5 must
therefore be implemented under the general implementation
procedures of Subpart 1.

The D.C. Circuit disagreed with EPA’s interpretation of the
statute. According to the court, because Subpart 4, when enacted,
governed all PM10 particles—defined as particulate matter with an
aerodynamic diameter less than or equal to 10 micrometers—it
necessarily included PM2.5. Id. at *6. Thus, the court found that,
by its express terms, Subpart 4 applies to all PM10 particles,

including those now denominated PM2.5. “The scope of the
statutory definition—and consequently of Subpart 4’s appli-
cation—did not change when EPA subdivided PM10 by
regulation.” Id.

It is unclear how the court’s decision will impact SIPs
developed to implement the 1997 PM2.5 standard, as well as
EPA’s current development of rules to implement EPA’s recent
tightening of the PM2.5 standard in December 2012. See National
Ambient Air Quality Standards for Particulate Matter, 78 Fed.
Reg. 3086 (Jan. 15, 2013).

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

CONGRESS APPOINTS MEMBERS TO KEY RESOURCES

COMMITTEES

With the 113th Congress now underway, both parties have
appointed members to key resources committees. In the House of
Representatives, Doc Hastings (R-WA) will remain the House
Natural Resources Committee chairman. Edward Markey (D-MA)
will be the ranking member. The Energy and Mineral Resources
Subcommittee will be chaired by Doug Lamborn (R-CO) with
ranking member Rush Holt (D-NJ). The Fisheries, Wildlife,
Oceans, and Insular Affairs Subcommittee will be chaired by John
Fleming (R-LA) with Gregorio Sablan (D-Marianas Islands) as
the ranking member. The Indian and Alaska Native Affairs
Subcommittee will be chaired by Don Young (R-AK) with
ranking member Colleen Hanabusa (D-HI). The Public Lands and
Environmental Regulation Subcommittee will be chaired by Rob
Bishop (R-UT) with Raúl Grijalva (D-AZ) as the ranking member.
Finally, the Water and Power Subcommittee will be chaired by
Tom McClintock (R-CA) with Grace Napolitano (D-CA) as the
ranking member.

On the Senate side, the Senate Committee on Energy and
Natural Resources will be chaired by Ron Wyden (D-OR) with
ranking member Lisa Murkowski (R-AK). The Subcommittee on
Energy will be chaired by Al Franken (D-MN) with ranking
member James Risch (R-ID). The National Parks Subcommittee
will be chaired by Mark Udall (D-CO). The Subcommittee on
Public Lands and Forests will be chaired by Joe Manchin (D-WV)
with John Barrasso (R-WY) as ranking member. The Sub-
committee on Water and Power will be chaired by Brian Schatz
(D-HI) with Mike Lee (R-UT) as ranking member.
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C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

BLM DELAYS HYDRAULIC FRACTURING RULE

In mid-January the U.S. Department of the Interior (DOI)
announced it would delay the release of a revised draft rule
regarding well stimulation and hydraulic fracturing on federal and
Indian lands. The U.S. Bureau of Land Management (BLM) had
originally issued a draft rule in May 2012. See 77 Fed. Reg.
27,691 (May 11, 2012). The draft rule was subject to significant
criticism from the oil and gas industry as well as several western
states. The BLM has indicated it will issue the new draft rule in
late March 2013 with hopes to finalize the rule by the end of
2013. The development of a federal rule regarding hydraulic
fracturing was identified as a key administration goal in President
Barack Obama’s State of the Union Address in 2012.

SECRETARY SALAZAR ISSUES NEW OIL, GAS, AND

POTASH ORDER

On December 3, 2012, Secretary of the Interior Ken Salazar
issued Secretarial Order 3324 (Order 3324) regarding the orderly
leasing and codevelopment of oil, gas, and potash deposits within
the 497,000-acre Designated Potash Area in Lea and Eddy
counties, New Mexico. See 77 Fed. Reg. 71,814 (Dec. 4, 2012);
see also 77 Fed. Reg. 71,822 (Dec. 4, 2012). Order 3324 super-
sedes the previous order issued for leasing and development of
oil, gas, and potash deposits in the same area. See 51 Fed. Reg.
39,425 (Oct. 28, 1986), as corrected by 52 Fed. Reg. 32,171
(Aug. 26, 1987). A draft of Order 3324 was issued on July 13,
2012. See 77 Fed. Reg. 41,442 (July 13, 2012). The order
authorizes BLM to divide the Designated Potash Area into
smaller “Development Areas” that could be developed using
“Drilling Islands” in order to effectively allow the development
of both oil and gas and potash within the Designated Potash Area.
The order also encourages unitization and communitization of
federal leases in order to protect correlative rights and maximize
efficient development. There have long been disputes over the
development of oil and gas and potash resources within Lea and
Eddy counties. The DOI has been managing mineral resources in
the Designated Potash Area since it first withdrew land from oil
and gas leasing in 1939 in order to protect potash deposits. See 4
Fed. Reg. 1012 (Feb. 25, 1939). The most recent Order was
developed in collaboration with representatives from both the oil
and gas and potash industry.

A L A S K A  —  O I L  &  G A S

J O S E P H  J .  P E R K I N S ,  J R .
J O N A T H A N  E.  I V E R S E N

—  R E P O R T E R S  —

ALASKA GETS INTO THE FRACKING REGULATION GAME

On December 20, 2012, the Alaska Oil and Gas Conservation
Commission (AOGCC) released proposed regulations governing
hydraulic fracturing, amending Alaska Admin. Code tit. 20,
§§ 25.005, .280, .990 and adding id. § 25.283. The regulations
would require that a separate application, in addition to the
already required application for permit to drill, would need
AOGCC approval for owners and operators to conduct fracking
activities. This differs from California’s “discussion draft” of a
rule regulating hydraulic fracturing, released on December 18,
2012, that would impose certain requirements on fracking
operations but would not require additional approval.

The proposed AOGCC regulations would require an
applicant to provide a complete copy of the detailed permit
application to landowners, surface owners, and other well
operators within a quarter mile of the wellbore trajectory. The
application would be required to include the names of the
principal fluids and the estimated volumes of fluids and inert
substances that would be used, the maximum anticipated pressure,
and the designed height and length of the proposed fracture, as
well as a detailed description of a plan for post-fracture cleanup
and fluid recovery. The proposed regulations also would require
baseline and follow-up sampling of water wells and, after the well
is completed, a full report on the fracking operation, including the
actual volumes of materials used. See http://doa.alaska.gov/ogc/.

PROPOSED ALASKA OIL AND GAS PRODUCTION TAX BILL

WOULD REDUCE TAX RATES, ALTER CREDITS

On January 16, 2013, Alaska Governor Sean Parnell intro-
duced legislation that would significantly alter Alaska’s Clear and
Equitable Share (ACES) oil and gas production tax. See House
Bill 72; Senate Bill 21.

Under the current law, Alaska Stat. §§ 43.55.011–.180, a tax
is levied on the net profits realized on oil and gas production in
the state. In this context, the term “net profits” means essentially
the gross value at the point of production, also known as wellhead
value (market price less transportation costs) of all production
other than federal and state royalties and oil and gas consumed in
drilling or production operations, less upstream capital and
operating costs. The current tax rate is calculated monthly and is
equal to the sum of (1) a base tax rate of 25% plus (2) a
progressive surcharge that starts at 0.4% for every $1 by which
net profit per barrel exceeds $30, up to $92.50. For net profits
over $92.50, the progressive surcharge equals the sum of 25%
[0.4% per dollar times $62.50] plus 0.1% per every additional $1
of profit per barrel, up to a maximum progressive surcharge of
50%. Thus, the maximum total nominal tax rate is 75%. These tax
rates—particularly the progressive surcharge—have been and will
continue to be hotly debated.
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ACES also has several tax credits that were designed to
encourage oil and gas exploration and investment. These credits
include a 20% credit for qualified upstream capital expenditures
and a credit for 25% of annual net losses, defined as upstream
capital and operating expenditures that the explorer or producer
was unable to deduct against revenues in the previous calendar
year. Companies can transfer the credits, or, if the company
produces an average of not more than 50,000 barrels per day and
has no tax liability, it can apply to the State of Alaska for a cash
purchase of 100% of the value of the credit.

As introduced, the governor’s tax proposal would dramati-
cally change the rate and credit structures. In general, the most
significant changes are:

• Repeal of the progressivity surcharge, while leaving the
base rate at 25%;

• For North Slope (north of 68ºN latitude) leases or
properties, the 20% credit for qualified upstream capital
expenditures would be available only for expenditures
incurred before January 1, 2014;

• For North Slope leases or properties, the 25% credit for
annual net losses based on expenditures incurred after
December 31, 2013, could be carried forward for a
maximum of 10 years if certain reporting requirements
are met, and the explorer or producer would no longer
be able to apply to the State of Alaska for a cash
purchase of the credit;

• An extension of the sunset date of the small producer
credit (a nontransferable credit of $12 million that can
be applied annually for producers of less than 50,000
barrels per day, phased out at 100,000 barrels per day);
and

• For North Slope leases or properties, a revenue
exclusion of 20% of the gross value at the point of
production for oil or gas that is (1) produced from a
lease or property that was not in a unit on January 1,
2003; or (2) produced from a participating area formed
after December 31, 2011, for leases or properties in a
unit established before January 1, 2003.

The Alaska legislature is in session from January 15, 2013,
to April 14, 2013, and the governor’s bill will receive a lot of
attention as it moves through the committee process.

C A L I F O R N I A  —  M I N I N G

C H R I S  P O W E L L

—  R E P O R T E R  —

CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ISSUES PRELIMINARY DRAFT OF WETLAND AREA

PROTECTION AND DREDGED OR FILL PERMITTING POLICY

In 1993, California Governor Pete Wilson issued Executive
Order W-59-93, which acknowledged that California was losing
functional wetlands and declared a “no overall net loss and long-
term net gain” policy with regard to the “quantity, quality, and
permanence of wetlands acreage and values.” Executive Order

W-59-93 (Aug. 23, 1993). While California previously relied on
broad federal jurisdiction under the federal Clean Water Act
(CWA), 33 U.S.C. §§ 1251–1387, to protect wetlands, the rulings
in Solid Waste Agency of Northern Cook County v. U.S. Army
Corps of Engineers, 531 U.S. 159 (2001) (SWANCC), and
Rapanos v. United States, 547 U.S. 715 (2006) (Rapanos),
limited federal jurisdiction such that some waters considered
jurisdictional “waters of the United States” are not covered by the
CWA. In reaction to these Supreme Court decisions, the
California State Water Resources Control Board (SWRCB)
initiated a “Workplan” to address the wetlands no longer covered
by the CWA due to the holdings in SWANCC and Rapanos. After
accepting public comments on the Workplan, in 2008 the
SWRCB issued Resolution No. 2008-0026 ordering the develop-
ment of a policy to protect wetlands and riparian areas.

Pursuant to Resolution 2008-0026, on January 28, 2013 the
SWRCB released a preliminary draft of its “Water Quality
Control Policy for Wetland Area Protection and Dredged or Fill
Permitting” (Preliminary Draft Policy). The stated purpose of the
Preliminary Draft Policy is to ensure no overall net loss and a
long-term net gain of wetlands, protect and enhance wetland areas
through watershed-based regulatory and monitoring strategies,
establish a uniform regulatory approach consistent with the CWA
§ 404 program, promote a common framework for wetland area
monitoring, and enhance the SWRCB’s capabilities to support
efforts of other agencies and groups in the conservation planning
of watersheds, wetlands, and other aquatic resources. Preliminary
Draft Policy at 3–4. Essentially, the Preliminary Draft Policy
proposes a parallel permitting requirement for impacts to waters
of the state that may extend beyond federal jurisdiction in some
cases.

One of the key features of the Preliminary Draft Policy is the
proposed definition of “wetlands,” which covers wetland areas
that are not governed by the CWA. The Preliminary Draft Policy
proposes the following definition of wetlands:

An area is wetland if, under normal circumstances, (1)
the area has continuous or recurrent saturation of the
upper substrate caused by groundwater, or shallow
surface water, or both; (2) the duration of such saturation
is sufficient to cause anaerobic conditions in the upper
substrate; and (3) the area either lacks vegetation or the
vegetation is dominated by hydrophytes.

Id. at 6. Notably, the proposed Preliminary Draft Policy’s wetland
definition includes areas that lack riparian vegetation, contrary to
the federal approach.

Further, the Preliminary Draft Policy addresses the applica-
bility of existing federal CWA exemptions under the proposed
state policy. Activities exempt under CWA § 404(f) would be
exempt under the Preliminary Draft Policy. Id. at 8–9. In addition,
the Preliminary Draft Policy exempts prior converted farmland,
constructed treatment wetlands, and aquatic areas determined not
to be a water of the state. Id. at 11.

The Preliminary Draft Policy identifies the information that
will be required as part of an application for dredge or fill of
waters of the state, including an alternatives analysis and
identification of the “least environmentally damaging practicable
alternative.” Id. at 12–14. Before approving a permit under the
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proposed policy, SWRCB will be required to make certain
findings generally relating to:

(1) avoidance and minimization of adverse impacts to the
extent practical;

(2) no degradation of waters of the state;

(3) no cumulative impacts to water quality objectives;

(4) attainment of downstream water quality objectives; and

(5) replacement of existing beneficial uses through compen-
satory mitigation.

Id. at 15–16. Finally, the Preliminary Draft Policy sets forth
requirements for compensatory mitigation including consistency
with the no overall net loss and long-term gain policy. Id. at
16–19.

This proposed policy has been critiqued by industry groups
as being inconsistent with the existing federal program and as an
unnecessary new regulatory burden on development. If imple-
mented, this policy will create a new permitting requirement for
proposed California mining operations located on waters of the
state. Further, the redundancy of this policy with existing federal
programs may complicate mine permitting in situations where the
state and federal programs have contrasting requirements. The
Preliminary Draft Policy is only an informational draft, and is set
to be released later in 2013 for public comment in coordination
with environmental review. See http://www.waterboards.ca.gov/
water_issues/programs/cwa401/wrapp.shtml.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COGCC APPROVES GROUNDWATER REPORTING RULES AND

NEW SETBACK REGULATIONS

Groundwater. On January 7, 2013, the Colorado Oil and Gas
Conservation Commission (COGCC) approved new rules that
become effective on May 1, 2013, regarding groundwater
sampling and reporting. A new section entitled “Statewide
Groundwater Baseline Sampling and Monitoring” will be added
to the COGCC regulations as 2 Colo. Code Regs. § 404-1:609.
An amendment will be made to 2 Colo. Code Regs. § 404-
1:318A, which contains special rules for the Greater Wattenberg
Area (GWA) of northeastern Colorado. The COGCC states that
these rules are among the strongest in the country for monitoring
and protection of groundwater, that only two other states have
mandatory groundwater programs in place, and that no other state
in the nation requires operators to take post-drilling water
samples. See News Release, COGCC, “COGCC Approves
Pioneering New Groundwater Protections” (Jan. 7, 2013)
(COGCC Groundwater Announcement).

The new rules will require an initial sampling of up to four
available water sources within a one-half-mile radius of a
proposed oil and gas well, multi-well site, or dedicated injection
well, within 12 months prior to setting conductor pipe in the well
or commencing drilling the injection well. Subsequent samples

must be taken at each of the initial sampling locations (1) between
6 and 12 months of the initial sampling, and (2) between 60 and
72 months after completion. In the GWA, operators will only be
required to sample one water well per quarter section, pre-
and post-drilling. The COGCC announcement states that “the
[COGCC] has long amassed considerable data on water wells
adjacent to oil and gas wells, and the agency’s database already
contains well over 6,000 such samples—a data set that will grow
substantially with the new rule.” See COGCC Groundwater
Announcement. In the fall, the COGCC moved its water quality
database online “so that the public can review the same sampling
data accessed by [COGCC] regulators.” Id.

Setbacks. On January 9, 2013, the COGCC preliminarily
approved new setback rules. See News Release, COGCC,
“COGCC Approves Sweeping New Measures to Limit Drilling
Impacts” (Jan. 9, 2013) (COGCC Setback Announcement). In
addition to increasing the distance a well must be located from
residential and some commercial buildings, the new rules create
setback zones where operators must obtain waivers or satisfy
additional conditions in order to locate wells or production
facilities on the surface. The new rules include the following
requirements:

• Operators proposing to drill within 1,000 feet [of
residential and some types of commercial buildings]
would be required to meet new and enhanced
measures to limit the disruptions a nearby drill site
can create. Those measures include closed loop
drilling that eliminates pits, liner standards to
protect against spills, capture of gases to reduce
odors and emissions, as well as strict controls on the
nuisance impacts of noise, dust and lighting.

• Existing setback standards of 150 feet in rural areas
and 350 feet in urban [high density] areas are
extended to a uniform 500 feet statewide.

• Operators cannot operate within 1,000 feet of
buildings housing larger numbers of people, such as
schools, nursing homes and hospitals, without a
hearing before the [COGCC].

• Operators must engage in expanded notice and
outreach efforts with nearby residents and conduct
additional engagement with local governments about
proposed operations. As part of this, operators
proposing drilling within 1,000 feet must meet with
anyone within that area who asks [for a meeting].

COGCC Setback Announcement.

The new rules are currently undergoing a review and revision
process with stakeholders and other interested parties. We will
report further once the final language of the new rules is approved
by the COGCC.
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I D A H O  —  M I N I N G

P E T E R  G .  B A R T O N

—  R E P O R T E R  —

COURT REJECTS ENVIRONMENTAL ASSESSMENT FOR FAILURE

TO STUDY EFFECTS OF EXPLORATORY CORE DRILLING ON

GROUNDWATER

In July 2011, several environmental groups filed a complaint
in the U.S. District Court for the District of Idaho alleging that the
U.S. Forest Service’s (Forest Service) environmental assessment
(EA) and decision notice/finding of no significant impact
(DN/FONSI) inadequately considered the environmental effects
of the CuMo Exploration Project (CuMo Project), an exploratory
drilling project proposed by Mosquito Mining Corporation
(Mosquito). Idaho Conservation League v. U.S. Forest Service,
No. 1:11-CV-00341-EJL, 2012 WL 3758161 (D. Idaho Aug. 29,
2012). The CuMo Project, which involved drilling up to 259 bore
holes ranging from 1,500 to 3,000 feet deep, was proposed to
determine the extent of copper and molybdenum deposits located,
in part, on land within the Boise National Forest. See generally id.

Plaintiffs alleged claims under the National Environmental
Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321–4347, and the
National Forest Management Act of 1976 (NFMA), 16 U.S.C.
§§ 1600–1614, that, among other things, the Forest Service failed
to adequately consider the CuMo Project’s potential effects on
sensitive animal and plant species and on groundwater. The
district court ruled against the plaintiffs on all issues except their
allegation that the Forest Service violated NEPA by not
adequately evaluating the possibility that the exploratory drilling
might impact groundwater by altering its flow or allowing drilling
fluid to leak through fractures in the bedrock. Id. at *14–16. The
EA and DN/FONSI found no significant impact to water
resources because Mosquito would use closed drilling methods
and nontoxic drilling fluid, would properly seal all bore holes, and
would follow all state drilling regulations and implement best
management practices. Id. at *14.

The court held that the Forest Service’s conclusions on this
point were arbitrary and capricious, noting that the use of closed
drilling methods

may address the concerns relating to contamination of
the ground water but does not address the issue
regarding the impact the drilling itself will have on the
hydrology of the groundwater. Boring down to 3,000
feet over 200 times into the subsurface of the area
undoubtedly warrants some analysis and consideration
of the impact of the drilling itself; irrespective of the
concerns solved by using closed drilling.

Id. The court relied, in part, upon a declaration submitted by the
plaintiffs’ groundwater expert, who opined that “the Forest
[S]ervice should have conducted a baseline hydrogeologic study
to examine the existing density and extent of bedrock fractures,
the hydraulic conductivity of the local geologic formations, and
measured the local groundwater levels to estimate groundwater
flow directions before making a determination of no impact.” Id.
at *16.

On this basis, the court remanded the EA and DN/FONSI to
the Forest Service “to undertake further analysis concerning
groundwater and determine whether to issue a supplemental EA
or if a full [environmental impact statement] is required.” Id. at
*18. The Forest Service is currently conducting the groundwater
analysis identified as missing by the court.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

DEVELOPMENT IN ANADARKO WELL COSTS LITIGATION

In Vol. XXIX, No. 1 (2012) of this Newsletter, we gave an
interim report on Anadarko Petroleum Corp. v. State Oil & Gas
Board of Mississippi, 2011-SA-00773-SCT, 99 So. 3d 109 (Miss.
2012), which involved the division of disputed operating costs
between an operator and a nonoperator working interest owner by
the Mississippi State Oil and Gas Board (MSOGB) under its
statutory authority to do so. See Miss. Code Ann. § 53-3-7(4). In
Vol. XXIX, No. 4 (2012) of this Newsletter, we reported that the
Mississippi Supreme Court vacated the MSOGB’s order and
remanded the matter to the MSOGB because the order failed to
contain sufficient reasoning and findings of fact for the court to
conduct an adequate review. See 2011-SA-00773-SCT (¶ 9), 99
So. 3d at 111–12. Anadarko Petroleum Corp. (Anadarko)
thereafter filed a motion for reconsideration or rehearing
requesting the court, before remanding the case for further
proceedings, to (1) decide the issue of whether the MSOGB
violated Anadarko’s due process rights when it imposed on
Anadarko, without notice, both the burden of proof and a
heightened standard of proof in the cost dispute hearings, and
(2) decide the issue of whether the MSOGB acted beyond its
statutory power under the integration statute when it authorized
the operator to charge costs, incurred when it owned the drilling
rights and later terminated certain leases, to a subsequent owner
of drilling rights in that unit. On November 1, 2012, the motion
was denied.

M O N T A N A  —  M I N I N G

J O S H U A  B .  C O O K

—  R E P O R T E R  —

STATE IMMUNITY PREVAILS IN FEDERAL LAWSUIT AGAINST

MONTANA DEQ

In Montana Environmental Immunity Center v. Opper, No.
CV12-34-H-DLC, 2013 WL 485652 (D. Mont. Jan. 22, 2013), the
U.S. District Court for the District of Montana dismissed a citizen
suit filed by the Montana Environmental Information Center
(MEIC) and Sierra Club seeking to compel Richard Opper,
Director of the Montana Department of Environmental Quality
(DEQ), to comply with the federal Surface Mining Control and
Reclamation Act of 1977 (SMCRA), 30 U.S.C. §§ 1201–1328,
and The Montana Strip and Underground Mine Reclamation Act
(MSUMRA), Mont. Code Ann. §§ 82-4-201 to -254. Specifically,
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the plaintiffs claimed that Opper and the DEQ had failed to
perform “nondiscretionary duties” to prepare cumulative hydro-
logic impact assessments (CHIA) as required by SMCRA and
MSUMRA for the Rosebud Mine area, and they asked that
permits for the mine be withheld until the CHIAs were completed.
The defendant moved to dismiss under Fed. R. Civ. P. 12(b)(1)
and 12(b)(6) for failing to establish subject matter jurisdiction and
failing to state a claim upon which relief can be granted,
respectively. In particular, the defendant claimed that the case was
barred by the Eleventh Amendment to the U.S. Constitution and
Montana’s exclusive jurisdiction over coal mining regulation
under SMCRA. 2013 WL 485652, at *2 (citing 30 U.S.C.
§ 1253). The defendant also claimed the case was not ripe
because the DEQ had not yet prepared a CHIA for the area of the
Rosebud Mine at issue. Id.

Various defendant-intervenors requested judgment on the
pleadings under Fed. R. Civ. P. 12(c) on the grounds that the
plaintiffs had failed to exhaust their administrative remedies. The
court agreed with the defendant and intervenors and ordered the
case dismissed.

Under SMCRA, a state may “assume exclusive jurisdiction
over the regulation of surface coal mining and reclamation
operations,” known as “primacy,” by introducing and implement-
ing a program that meets federal standards. 2013 WL 485652, at
*2 (quoting 30 U.S.C. § 1253(a)). Montana was granted primacy
for regulating surface coal mining and reclamation operations in
1982. Id. at *3. The court explained that federal jurisdiction
would be improper, and that plaintiffs had adequate remedies
under MSUMRA within the agency and state courts, including
administrative and judicial review of coal mining permits, periods
for comments on procedures and findings during the CHIA
process, and even opportunities for citizen suits. Id. at *3–5
(citing Mont. Code Ann. §§ 82-4-205, -206, -252).

The Eleventh Amendment generally prohibits private suits
against states in federal court absent the state’s consent. Id. at *4
(citing Board of Trustees of the University of Alabama v. Garrett,
531 U.S. 356, 363 (2001)). An exception to this immunity under
the Eleventh Amendment exists if federal declaratory or
injunctive relief is needed to prevent ongoing violations of federal
law by state officers. Id. (citing Ex parte Young, 209 U.S. 123
(1908)). The court ruled that this exception did not apply in this
case because, according to the court, state and federal regulation
under SMCRA are “mutually exclusive,” and the case was
essentially an effort to force compliance with state and not federal
law. Id.

Moreover, to maintain a citizen suit, plaintiffs are required to
establish that Opper violated nondiscretionary duties. The court,
however, found that Opper’s duties regarding the preparation of
the CHIA were discretionary, pointing out that material damage
determinations require technical knowledge and site-specific
judgments. Id. at *5. Furthermore, the court noted that even if the
plaintiffs’ claims could overcome the Eleventh Amendment
immunity clause and the bar on challenging discretionary actions,
the case was not ripe because Opper had not yet issued a CHIA in
connection with the Rosebud Mine area and the plaintiffs had
admitted that they were not challenging past permits and could not
legally do so. Id. For these reasons, defendant’s and intervenors’
motions to dismiss were granted without prejudice to the rights of

MEIC and the Sierra Club to seek appropriate relief under state
law. Id. at *6.

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M.  K O V A R

—  R E P O R T E R  —

NEBRASKA GOVERNOR APPROVES KEYSTONE XL PIPELINE

ROUTE THROUGH THE STATE

Nebraska Governor Dave Heineman approved a revised
194.5-mile-long route for the Keystone XL pipeline through
Nebraska in a letter to President Barack Obama and Secretary of
State Hillary Clinton on January 22, 2013. The revised route
avoids the environmentally sensitive Sand Hills region of the
state. Governor Heineman based his favorable decision on an
environmental evaluation report from the Nebraska Department
of Environmental Quality (NDEQ).

TransCanada Keystone Pipeline, LP (TransCanada) filed an
initial presidential permit application with the U.S. Department of
State in 2008 to construct, operate, and maintain a crude oil
pipeline and ancillary facilities from Canada to the U.S. Gulf
Coast. The State Department is the lead federal agency for
issuance of permits for certain energy-related facilities and border
crossings and, as a consequence, is responsible for the environ-
mental review process under the National Environmental Policy
Act of 1969 (NEPA), 42 U.S.C. §§ 4321–4347. See Exec. Order
No. 13337, 69 Fed. Reg. 25,299 (Apr. 30, 2004). The State
Department published a final environmental impact statement
(EIS) in August 2011. The original pipeline route would have
crossed a portion of the Nebraska Sand Hills region.

In response to concerns raised by Nebraska citizens, the
governor called a special session of the legislature in fall 2011.
Keystone agreed to propose a new route to avoid the Sand Hills,
and the legislature enacted Legislative Bill 4 (LB 4), which
authorized the NDEQ to review the rerouted portion of the
proposed pipeline. The State Department announced that it would
delay its decision to allow additional time to gather information
about the alternative route in Nebraska.

In the meantime, congressional action on the Temporary
Payroll Tax Cut Continuation Act of 2011 required the president
to act on Keystone’s permit application within 60 days. President
Obama denied the presidential permit, stating that 60 days was an
insufficient period of time to assess the necessary information, but
allowed for filing of a new application. See 77 Fed. Reg. 5679
(Jan. 18, 2012); 77 Fed. Reg. 5614 (Feb. 3, 2012).

Once the permit was denied, NDEQ halted its evaluation of
the pipeline because its authority was restricted to review of an
active permit application. During its regular session in 2012, the
Nebraska legislature enacted a second bill, Legislative Bill 1161
(LB 1161), that authorized the NDEQ to continue its evaluation
and collaborate with the State Department’s NEPA review
process. In May 2012, TransCanada refiled its application with
the State Department for a presidential permit that included the
reconfigured route through Nebraska, and the State Department
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published notice in the Federal Register that it intended to
prepare a supplemental EIS. See 77 Fed. Reg. 36,032 (June 15,
2012).

The NDEQ prepared an environmental evaluation report to
be included in the State Department’s final revised EIS, which it
submitted to Governor Heineman on January 4, 2013. See NDEQ,
“Nebraska’s Keystone XL Pipeline Evaluation—Final Evaluation
Report” (Jan. 2013). The review included analysis of the environ-
mental, economic, social, and other impacts of the pipeline along
the proposed reconfigured route in Nebraska. The information
evaluated in the NDEQ report led the governor to conclude the
revised route avoids the areas of fragile soils in the Sand Hills
region, although the pipeline would still cross the Ogallala
Aquifer. With the special mitigation commitments made by
TransCanada, including development of an emergency response
plan for any release, monitoring, and financial and regulatory
responsibility for any releases or spills associated with the
pipeline, Governor Heineman approved the revised route through
Nebraska and requested that NDEQ’s evaluation report be
included in the State Department’s pending supplemental EIS on
the Keystone XL pipeline project.

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

E .  R Y A N  S T E P H E N S E N

—  R E P O R T E R S  —

WASHINGTON COURT OF APPEALS INTERPRETS

AGRICULTURAL ZONING DESIGNATION TO EXCLUDE

ROCK CRUSHING AND CLARIFIES REVIEW PROCESS FOR

SEPA CHALLENGES

Ellensburg Cement Products v. Kittitas County, 287 P.3d 718
(Wash. Ct. App. 2012) involved an Ellensburg Cement Products
(ECP) challenge to the issuance of a conditional use permit (CUP)
and determination of nonsignificance (DNS) in connection with
a proposal to expand existing gravel mining operations to
encompass additional lands and to include the new use of rock
crushing. The Washington Court of Appeals held, in relevant part,
that rock crushing is not a permitted or conditional use in the
“agriculture-20 zone” or “A-20 zone” under the Kittitas County
Code (KCC) and that the requirement for a public and open
record hearing as part of a challenge to a State Environmental
Policy Act (SEPA) ruling was not met in the underlying
administrative process. 287 P.3d at 724, 727. Accordingly, the
issuance of the CUP and DNS was reversed.

The court interpreted KCC 17.29.020(A)(13), which “permits
‘[p]rocessing of products produced on the premises’ in agri-
cultural zones,” as not allowing rock crushing. 287 P.3d at 723
(alteration in original). The court noted the significance in the
designation of “gravel extraction” as a conditional use in the A-20
zone, and the omission of “rock crushing,” particularly in light of
the inclusion of rock crushing as a permitted or conditional use in
zones other than agricultural zones. Id. Further, the court found
the definition of the word “product,” which encompasses an

agricultural definition, to be dispositive on the matter. Id. at
723–24. Rock crushing is not agricultural in nature, and therefore
is not contemplated as a conditional use in the A-20 zone under
the KCC. Id. at 724. Thus, the court agreed with ECP that the
issuance of a CUP for rock crushing in the A-20 zone was in
error.

The court also agreed with ECP that the county violated
SEPA regulations when it failed to provide an open record
hearing in connection with ECP’s appeal of the DNS. Id. at 727.
Because the county elected to establish procedures for a SEPA
appeal, it was required to comply with applicable statutory
requirements relating to such appeal. Id. These statutory
requirements supported ECP’s contention that “a meaningful
closed record appeal cannot take place unless an open record
hearing has been held.” Id. The county’s failure to provide an
open hearing was held to be erroneous as a matter of law and
resulted in the court’s reversal of the issuance of the DNS. Id. at
727–28.

OREGON COURT OF APPEALS UPHOLDS METHOD OF

DETERMINING DEPTH OF AGGREGATE LAYER

In Protect Grand Island Farms v. Yamhill County, 275 P.3d
201 (Or. Ct. App. 2012), the Oregon Court of Appeals affirmed
the Land Use Board of Appeals’ (LUBA) order that upheld a
Yamhill County ordinance amending its comprehensive plan to
add new lands to its inventory of significant mineral and aggregate
resources under Statewide Planning Goal 5. See Vol. XXVIII, No.
4 (2011) of this Newsletter for a detailed summary of the parties’
arguments and the resulting decision in the LUBA matter. Protect
Grand Island Farms (PGIF) challenged the LUBA decision on the
basis that the site did not qualify as “ ‘significant’ because ‘the
average thickness of the aggregate layer within the mining area’
did not exceed 25 feet as required by [Or. Admin. R.] 660-023-
0180(3)(d)(B)(ii).” 275 P.3d at 202. PGIF argued that LUBA
improperly applied the rule to a deposit that consisted of two
distinct aggregate layers that were separated by an intervening
layer of clay and that individually did not exceed 25 feet in depth.
Id. at 202–03.

The court first determined that the plain meaning of the rule
and definitions of the relevant words did not resolve the question
of whether the aggregate layer must be a “single, discrete,
unbroken concentration of aggregate” for the purpose of cal-
culating its thickness. Id. at 205–06. The court then looked to
construe the language of the rule in a manner consistent with its
purpose of balancing the protection of farmland against the need
for local sources of aggregate. Id. at 206. The court determined
that the rule is intended to require mining operators to find
vertically deep resources of aggregate in order to minimize the
ultimate damage to the surface of farmland. Consistent with this
purpose, the court concluded that the “average thickness of the
aggregate layer within the mining area” referred to the average
depth of the mineable aggregate as a whole, regardless of any
intervening layers of nonaggregate materials. Id. When combined,
the two aggregate layers at issue exceeded 25 feet in depth and
therefore the site qualified as “significant” under the rule. Id.
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S O U T H  D A K O T A  —
O I L  &  G A S

M A X  M A I N

D W I G H T  G U B B R U D

—  R E P O R T E R S  —

NEW DRILLING RULES ADOPTED

On January 17, 2013, the South Dakota Board of Minerals
and Environment adopted three new rules regarding oil and gas
well drilling activities. The first rule adopts S.D. Admin. R.
74:12:02:19, requiring operators to post hydraulic fracturing
stimulation information on the FracFocus Chemical Disclosure
Registry. The following information regarding the hydraulic
fracturing fluid composition is to be posted: (1) trade name;
(2) supplier; (3) purpose; (4) intentionally added ingredients;
(5) chemical abstract number; (6) maximum ingredient concentra-
tion in additives; and (7) maximum ingredient concentration in
hydraulic fracturing fluid. Id. The new rule expressly provides
that trade secret information is not required to be disclosed. Id.

The second rule amends id. 74:12:03:06 to clarify that
reclamation of abandoned well sites “shall be conducted to return
the land to a condition suitable for the use to which it was
subjected immediately before drilling commenced.” Id. The
operator may propose alternatives to this standard, and the South
Dakota Department of Environment and Natural Resources may
approve them, if they are acceptable to the surface owner. Id.

The third rule adopts id. 74:12:03:07, requiring interim
reclamation of all areas disturbed by drilling operations that will
not be needed for production operations within 12 months after
the well is completed. Id.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

NUISANCE SUIT AGAINST COMPRESSOR STATION OPERATOR

NOT BARRED BY LIMITATIONS, BUT DAMAGES NOT PROVEN BY

PROPERTY OWNERS’ CONCLUSORY TESTIMONY

The court in Natural Gas Pipeline Co. v. Justiss, No.
10-0451, 2012 WL 6214635 (Tex. Dec. 14, 2012), considered the
appeal of Natural Gas Pipeline Company of America (NGPL), the
operator of a natural gas compressor station in Lamar County,
Texas, of the trial court’s award of damages to neighboring
property owners who had brought nuisance claims against it. The
supreme court held that the property owners’ suit was not barred
by the statute of limitations, as NGPL argued, but that the
property owners had not proven the amount of their damages.

NGPL built its compressor station in 1992. Area residents
began complaining to NGPL and to state regulators almost
immediately about the station’s noise, odor, and lights. Two years
after the plant opened, William Justiss’s lawyer wrote to NGPL
that the station was causing him “total frustration and torment,”
and a lawyer for other residents similarly notified NGPL that “the

noise, vibration, lights, and related stimuli” were affecting their
“peaceful use of their homes and property.” Id. at *1. NGPL took
minor remedial measures but consistently asserted that the station
complied with governmental permits. In June 1998, NGPL was
cited by the Texas Commission on Environmental Quality
(TCEQ) for severe odors emanating from the site, and responded
by changing its engines’ oil and raising the exhaust stacks. Id.
Two months later, 12 nearby residents sued NGPL, “alleging that
the station’s noise and odor constituted either a temporary or
permanent nuisance.” Id. Based on jury findings that the noise and
odor created a permanent nuisance and that those conditions first
created a nuisance on June 12, 1998, the date of the TCEQ
citation, the trial court awarded damages in the amount of
$1,242,500 to 9 of the 12 residents for their lost property value.
Id.

NGPL argued that the property owners’ pre-1996 complaints
conclusively proved that their claims accrued more than two years
before suit was filed so that their action was barred by the statute
of limitations. The court disagreed. A permanent nuisance claim
accrues, it acknowledged, when the condition first substantially
interferes with the use and enjoyment of the land, but NGPL could
prevail in its limitations defense only if it could establish
conclusively, in the face of the jury finding that the nuisance first
occurred in 1998, that the claim accrued more than two years
before then. Id. at *2. NGPL’s own plant manager testified that he
had never noticed an odor that could give rise to a nuisance claim,
and its lawyer had written to some of the landowners that the
noise and odor were not nearly as bad as they claimed. This was
some evidence that no nuisance existed before 1998, the court
observed. Id. NGPL relied heavily on the property owners’ early
telephone calls and letters, but the jury could have viewed these
as hyperbole, and the plaintiffs testified, with some corroboration,
that the plant’s noise and odor escalated in 1997 and 1998. Id. at
*3. The point at which an odor moves from unpleasant to
insufferable or when a noise grows from annoying to intolerable
“might be difficult to ascertain, but the practical judgment of an
intelligent jury [is] equal to the task,” the court remarked. Id. at *4
(alteration in original) (quoting Merrill v. Taylor, 10 S.W. 532,
534 (Tex. 1888)). “The jury could have determined that the
nuisance began in 1994, 1998, or never at all,” and legally
sufficient evidence supported its finding that the claim accrued in
1998, the court concluded. Id.

The court went on to reverse the judgment, however, on the
basis that the plaintiffs had not proven the amount of their
damages. They were required to show their property’s lost value
by comparison of market value with and without the nuisance. The
plaintiffs’ proof had consisted, it appears, entirely of the property
owners’ own testimony. “A property owner may testify to the
value of his property,” the court noted, but “a property owner’s
testimony must be based on market, rather than intrinsic or some
other speculative value.” Id. While the rule is that a property
owner is qualified to testify to property value, the testimony must
meet the same requirements as expert testimony: “Opinion
testimony that is conclusory or speculative is not relevant
evidence” and “will not support a jury finding even when admitted
without objection.” Id. at *5 (quoting Coastal Transport Co. v.
Crown Central Petroleum Corp., 136 S.W.3d 227, 232 (Tex.
2004); Dallas Railway & Terminal Co. v. Gossett, 294 S.W.2d
377, 380 (Tex. 1956)). “Property valuations may not be based
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solely on a property owner’s ipse dixit,” the court declared. Id. at
*7. “An owner may not simply echo the phrase ‘market value’ and
state a number to substantiate his diminished value claim; he must
provide the factual basis on which his opinion rests.” Id. “Even if
unchallenged, the testimony must support a verdict, and
conclusory or speculative statements do not.” Id.

Here none of the property owners had testified in any detail
about the basis for their statements of the diminution in their
land’s value. The strongest was that of a lifelong resident of the
area, a bank loan officer, who testified that he thought the market
value of his property had diminished by a stated amount “based
upon sales of property around in the area, and I kind of keep up
with that kind of stuff because of my job.” Id. at *8. Even that was
insufficient, in the court’s view. “Although he demonstrated his
familiarity with area market values, he failed to explain the factual
basis behind his determination that his property [had] suffered
[the] decrease in value” to which he testified. Id. at *10. All of the
owners had stated a conclusion without explanation, and their
testimony was not evidence. None of that testimony, the court
concluded, provided evidence of market value, even taking into
account “East Texas vernacular” as the court of appeals had. Id.
at *9.

“Generally,” the court went on, “when no evidence supports
a judgment, [the court] render[s] judgment against the party with
the burden of proof.” Id. at *10. A case may be remanded, though,
when the court has “changed [its] precedent or when the
applicable law has otherwise evolved between the time of trial and
the disposition of the appeal.” Id. Because, in presenting their
evidence, the landowners may have relied on precedent indicating
that a property owner’s conclusory testimony of value might be
probative, the court reversed and remanded the case for a new
trial. Id. at *10–11.

PASS-THROUGH INDEMNITY PROVISION OF MASTER

SERVICES CONTRACT HELD TO SATISFY FAIR-NOTICE

REQUIREMENTS

The court in Tutle & Tutle Trucking, Inc. v. EOG Resources,
Inc., No. 10-11-00062-CV, 2012 WL 5695585 (Tex. App.—
Waco Nov. 15, 2012, pet. filed), considered a master services
agreement between Tutle & Tutle Trucking, Inc. (Tutle), a
contractor engaged in commodity transportation, and EOG
Resources, Inc. (EOG), the ultimate supervisor of the project
during which the injury that brought about the lawsuit occurred.

Archie Henderson, an employee of Tutle who was assisting
in loading sand to a truck, was injured when a piece of heavy
equipment owned and operated by Frac Source Services, Inc.
(Frac Source) fell on him, allegedly because of negligence on the
part of Frac Source. Henderson sued Tutle and Frac Source for
damages attributable to his injuries. Frac Source made a demand
on EOG to indemnify it under a master services contract between
EOG and Frac Source. EOG, in turn, made a demand on Tutle for
defense and indemnity in Henderson’s suit, although EOG was not
a party to the suit, on the basis of a master services contract
between Tutle and EOG. Id. at *1. The indemnity provisions upon
which EOG relied were in section 6 of the contract. Paragraphs
6A and 6B, in all capital letters of a larger font size than the rest
of the agreement, generally required Tutle to indemnify EOG
against claims by Tutle’s employees, agents, invitees, and

subcontractors, and EOG likewise to indemnify Tutle against
claims by EOG’s employees, agents, invitees, and contractors,
including claims caused by the indemnitee’s own negligence.
Paragraph 6E of the section, not in similar capitalized or large
lettering, provided that section 6 would apply to claims or causes
of action asserted by reason of an indemnity agreement with a
third party if related or ancillary to work contemplated by the
contract or the particular EOG project and if the indemnities were
not uncommon in the industry. Id. at *2. The trial court granted
summary judgment to EOG, declaring that Tutle had a contractual
duty to indemnify and defend EOG and Frac Source against
Henderson’s suit, and the court of appeals affirmed. Id. at *3.

Tutle contended on appeal that the provisions of the master
services contract upon which EOG relied did not meet the Texas
fair-notice requirements for contractual indemnity agreements,
that they be conspicuous and specifically stated. Id. at *3–4. The
court first addressed Tutle’s argument that the indemnity
provisions were not conspicuous. EOG relied heavily on
paragraph 6E of the contract, and that paragraph, the court
acknowledged, was not capitalized and was in a font similar to the
rest of the agreement. Id. at *2. Tex. Bus. & Com. Code Ann.
§ 1.201(10), however, does not require the heading and text of
language to be in larger or contrasting type to be regarded as
conspicuous, although those factors would make the language
conspicuous; it instead “provides that a contractual provision is
‘conspicuous’ if it is written, displayed, or presented in such a
way that a reasonable person ought to have noticed it.” 2012 WL
5695585, at *4. Paragraph 6E, the court concluded, was
sufficiently conspicuous under this standard to provide fair notice.
Id. at *5. The numbering of that paragraph was capitalized and
different from other provisions of the contract, and its location
and numerical linkage to the capitalized paragraphs 6A and 6B
were such that a reasonable person ought to have noticed it.
Paragraph 6E was not buried within the contract or located away
from the portion of the contract establishing defense and
indemnification duties. Id.

Tutle also complained that paragraph 6E was vague and
ambiguous, and in any event that it violated the express-
negligence doctrine in that nothing in it indicated that it applied
even though Frac Source sought to be indemnified against its own
negligence. Id. The court disagreed, even assuming against EOG’s
counter-argument that the express-negligence doctrine applies
where indemnity is sought against a third party’s negligence, not
against that of the indemnitee itself. Id. at *6. Tutle and EOG,
both sophisticated business entities, agreed to duties of defense
and indemnification with regard to nonparties for claims “related
to or ancillary to the performance of the work contemplated under
the Agreement and[/]or [EOG’s] project,” and in the court’s view
this language was neither vague nor ambiguous. Id. at *7 (first
alteration in original).

PROSPECTIVE LEASE PURCHASER HELD NOT OBLIGATED

TO PAY DRAFT

The court in Green Meadow Oil & Gas Corp. v. EOG
Resources, Inc., No. 05-11-00291-CV, 2012 WL 6032102 (Tex.
App.—Dallas Nov. 27, 2012, no pet. h.), affirmed the trial court’s
summary judgment in favor of EOG, named as assignee in
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pending assignments of oil and gas leases from Green Meadow
Oil & Gas Corporation (Green Meadow).

Roger Steward, a lease broker engaged in acquiring oil and
gas leases for EOG, obtained four assignments of oil and gas
leases held by Green Meadow, on assignment forms prepared by
Green Meadow, in favor of EOG. In exchange for the assignments
Steward delivered drafts signed by Steward, as agent for EOG. Id.
at *1. Each of the drafts included the legend, “Not later than 20
banking days after sight and subject to approval of title,” and
provided, “If draft is not paid within said time the collecting bank
shall return this draft and any attachments to the payee or
forwarding bank and all further obligations of the parties hereto
shall terminate.” Id. at *2. Steward then submitted the leases and
assignments to EOG. Before 20 banking days had elapsed, EOG
declined payment of the drafts, and Green Meadow filed suit to
enforce payment for the assignments. Id. at *1.

EOG argued that it had an absolute right not to pay the drafts
and had exercised that right. Id. at *3. The court of appeals
agreed. In doing so it turned away Green Meadows’ argument that
EOG had failed to show any title defect, noting that the drafts did
not use the terms “good title” or “defect in title” but only stated
they were subject to EOG’s “approval of title.” Id. EOG did not
breach its contract to purchase the leases, the court held, because,
for numerous reasons established in the summary judgment
evidence, it did not approve title; moreover, EOG had the
absolute right not to pay the drafts. Id. at *4.

PIPELINE’S CONDEMNATION AUTHORITY UPHELD

Rhinoceros Ventures Group, Inc. v. TransCanada Keystone
Pipeline, L.P., 388 S.W.3d 405 (Tex. App.—Beaumont 2012,
pet. filed), affirmed the trial court’s denial of a motion for
summary judgment by landowners Rhinoceros Ventures Group,
Inc. (Rhinoceros) and Batson Corridor, L.P. (Batson) against
TransCanada Keystone Pipeline, L.P. (TransCanada) upon
TransCanada’s filing of a petition for condemnation of a pipeline
easement.

TransCanada alleged it possessed statutory condemnation
authority as a common carrier pipeline. Rhinoceros and Batson
argued that TransCanada was not a common carrier because (1) it
could not subject itself to the jurisdiction of the Texas Railroad
Commission (RRC), (2) it was a contract carrier limited in its use
to shippers having long-term contracts, (3) it had no tariff rate
schedule on file with the RRC, and (4) it had no permit from the
RRC to construct an intrastate pipeline since the RRC had found
TransCanada’s operation to be interstate. Id. at 406–07.
TransCanada responded simply that “section 111.002(1) of the
Texas Natural Resources Code provides that an entity that
engages in the business of transporting crude petroleum by
pipeline . . . is a common carrier, regardless of whether the
pipeline is interstate or intrastate,” and the court of appeals
agreed. Id. at 407.

A person (including a business entity) is a common carrier,
noted the court, if it “owns, operates, or manages a pipeline or any
part of a pipeline in the State of Texas for the transportation of
crude petroleum to or for the public for hire, or engages in the
business of transporting crude petroleum by pipeline.” Id.
(quoting Tex. Nat. Res. Code Ann. § 111.002(1)). Section
111.019(a) of the Texas Natural Resources Code provides that

common carriers have the right and power of eminent domain. See
id. at 408. The legislature did not use the words “interstate” or
“intrastate” in its definition of a crude petroleum common carrier,
and the court declined to infer any limitation to intrastate
pipelines. Id. The landowners further argued that TransCanada
had not complied with the requirement in Tex. Nat. Res. Code
Ann. § 111.002(6) that it expressly subject itself to regulation by
the RRC, but that section is plainly limited, the court pointed out,
to pipelines for the transportation of carbon dioxide and hydrogen.
388 S.W.3d at 409. Texas Rice Land Partners, Ltd. v. Denbury
Green Pipeline-Texas, LLC, 363 S.W.3d 192 (Tex. 2012), was
inapplicable because the court’s determination of a pipeline’s
common-carrier status in that case depended on section
111.002(6) rather than section 111.002(1). 388 S.W.3d at 409.

The court finally addressed the landowners’ novel policy
argument that Texas oil and gas laws have as their primary
purpose the conservation of oil and gas resources for the benefit
of Texas producers and landowners and that this purpose is not
served by a pipeline transporting crude petroleum outside Texas.
Id. at 409–10. Although they could cite case law holding that
Texas oil and gas laws are generally intended to conserve Texas’s
resources, the landowners cited no other appropriate authority
supporting their contention that “affording common-carrier status
to an entity that is transporting oil produced and sold in a foreign
jurisdiction contravenes that intention.” Id. at 410.

EXECUTIVE RIGHTS HELD TO HAVE PASSED WITH DEED OF

LESSER MINERAL INTEREST

In two practically identical opinions, the court in Anadarko
Petroleum Corp. v. BNW Property Co., No. 08-11-00238-CV,
2012 WL 5987570 (Tex. App.—El Paso Nov. 30, 2012, no
pet. h.), and Chesapeake Exploration, L.L.C. v. BNW Property
Co., No. 08-11-00239-CV, 2012 WL 5987573 (Tex. App.—El
Paso Nov. 30, 2012, no pet. h.), construed deeds from the
Beckham family to Earl Vest, very simply conveying, on their
face, an undivided 1/3 mineral interest in the land in question. The
court decided the issue of whether the deeds further conveyed
another 1/9 of the executive rights the Beckhams also owned.

The circumstances giving rise to the case began with a deed
from Will P. Edwards to J.A. Haley, conveying a 1/4 mineral
interest in the land but reserving to Edwards the remaining 3/4 of
the minerals and all of the executive rights. After Edwards’s death
the Beckhams succeeded to his interests, inheriting 4/9 of his 3/4
mineral interest and 4/9 of the executive rights relative to the 1/4
mineral interest conveyed to Haley. The Beckhams’ deeds to Earl
Vest then conveyed an undivided 1/3 mineral interest (i.e., all of
their 4/9 of the 3/4 mineral interest originally reserved to
Edwards) but did not mention their interest in the right to lease
that was applicable to the 1/4 mineral interest Edwards had
conveyed. This 4/9 of 1/4, or 1/9, interest in executive rights,
without any attendant beneficial right to bonuses, delay rentals,
royalties, and other leasing benefits, was the interest in contention
between the parties to each of the appeals. If it did not pass with
the deeds from the Beckhams to Vest, it was owned by BNW
Property Co. (BNW), the Beckhams’ subsequent grantee. If it did
pass to Vest, it was owned by Anadarko Petroleum Corporation
(Anadarko) and Chesapeake Exploration, L.L.C. (Chesapeake) or
their oil and gas lessor, by subsequent conveyance from Vest.
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Relying on Day & Co. v. Texland Petroleum, Inc., 786
S.W.2d 667 (Tex. 1990), and Lesley v. Veterans Land Board, 352
S.W.3d 479 (Tex. 2011), for the proposition that “unless
executive rights are expressly reserved or excepted in a deed, they
pass under the deed, even if their proportion is greater than the
mineral interest conveyed,” the court held that the Beckham-Vest
deeds expressly conveying only a 1/3 mineral interest also
conveyed the Beckhams’ additional 1/9 of the executive rights.
2012 WL 5987570, at *2, 4; 2012 WL 5987573, at *2, 4. BNW’s
argument was correct, the court acknowledged, that nothing in the
deeds from the Beckhams to Vest compelled the conclusion that
the parties intended to convey all of the executive rights owned by
the Beckhams. But, according to the court, nothing in the deeds
barred the opposite conclusion that the parties did not intend to
convey all of the Beckhams’ executive rights. Because the
Beckhams’ additional executive right was neither reserved nor
excepted, in the court’s view, it must have passed to Vest under
the principles of Day & Co. and Lesley. 2012 WL 5987570, at *4;
2012 WL 5987573, at *4.

The court may well have reached the appropriate result, but
its heavy reliance on Day & Co. and Lesley seems misplaced. The
deeds construed in those cases conveyed the land in question with
reservation to the grantors of specific fractional mineral interests.
The supreme court held, in construing the deeds, that the deeds
granted all rights in the land, including all interests owned by the
grantors in executive rights to lease previously severed minerals,
except for the interests the grantors expressly reserved. By
contrast, the deeds from the Beckhams to Vest in these two cases
expressly conveyed not the land, but only an undivided 1/3
mineral interest, i.e., an undivided 1/3 interest in each and all
rights pertaining to the mineral estate. It is unclear, and left
unexplained by the court, why the failure to except some
additional interest from a deed that only grants a particular
fraction of the mineral estate should expand the grant beyond its
clearly limited extent.

The opinions hint at a possible rationale for construing the
deeds to include the Beckhams’ additional executive rights when
they point to the deeds’ habendum clause, under which the grant
was to include the 1/3 mineral interest expressly conveyed and
“all the rights and appurtenances ‘thereto in any wise belonging.’ ”
2012 WL 5987570, at *4; 2012 WL 5987573, at *4. As the
opinions go on to point out, “the clause fails to identify what those
rights and appurtenances are” and thus does not provide any
guidance in ascertaining whether the grantors intended to grant all
of their executive rights. 2012 WL 5987570, at *4; 2012 WL
5987573, at *4. Might not it have been proper, though, for the
court to hold that where a grantor conveys all of its mineral
interest that includes beneficial rights such as the right to bonus
and royalty, but the grantor owns some additional interest only in
executive rights, the additional interest is conveyed as an
appurtenance to the mineral interest expressly conveyed? This
would avoid leaving the former owner of beneficial mineral rights
with nothing more than “naked” executive rights, with no
beneficial rights accruing to the owner for their exercise,
circumstances urged by Anadarko and Chesapeake to be against
public policy.

It is uncertain how the rule the court seems to have adopted
here might be applied to other circumstances. If the Beckhams

had owned all of the mineral interest and executive rights
originally reserved to Edwards and had executed the same deeds
conveying an undivided 1/3 mineral interest to Vest, what would
be the result? Under the court’s apparent rationale as outlined in
the opinions, because there was no express reservation or
exception of additional executive rights, whatever additional
executive rights they owned would have passed. There seems little
basis for so construing a deed of a limited fractional mineral
interest where the grantor does retain a beneficial mineral interest
as well as the right to exercise executive control over some further
interest.

SUMMARY JUDGMENT HELD IMPROPERLY GRANTED IN CASE

ALLEGING MUTUAL MISTAKE IN FAILURE TO RESERVE

MINERALS

Richmond v. Wells, No. 11-11-00128-CV, 2012 WL 5989652
(Tex. App.—Eastland Nov. 30, 2012, no pet. h.), involved a series
of deeds conveying a tract of land in Martin County, Texas. Neil
Edward Richmond, Mary Richmond Clark, and James B.
Richmond (Richmonds), owning the surface and at least some
portion of the minerals, conveyed the tract to John D. Zugg III and
Stacy M. Zugg in 2001 by deed that excepted the oil, gas, and
other minerals “reserved by prior grantors.” Id. at *2. The Zuggs
conveyed the land to T.N. and Vicki Wells in 2003 by deed
containing substantially identical wording. A well was completed
on the land by the Richmonds’ lessee just before their deed to the
Zuggs, and the Richmonds were paid royalty on production from
the land from 2001 until 2008. The Wellses sued the Richmonds
in 2008, claiming title to the minerals underlying the land, and the
Richmonds counterclaimed for reformation of their deed to the
Zuggs on the basis of a handwritten sale contract that provided
that the “seller will keep his mineral rights.” Id. at *1. The trial
court granted the Wellses’ motion for summary judgment and
denied that of the Richmonds.

On appeal the Richmonds first argued that the Wellses’ suit,
brought as a declaratory judgment action, actually was one in
trespass to try title and that they had not proven their title in the
manner required in such a suit. Id. at *2. The court disagreed. The
Wellses’ claims to a royalty interest and possibility of reverter,
given that the mineral estate was subject to a producing lease,
involved nonpossessory interests and were not properly the
subject of a trespass-to-try-title cause of action. Id. at *3. The
Wellses’ declaratory judgment action was therefore not inappro-
priate. Id. at *4.

The Richmonds further argued that “they proved their
entitlement to reformation of their deed to the Zuggs as a matter
of law and that the Wellses failed to prove they were bona fide
purchasers” so as to defeat their reformation claim. Id. The
evidence indicated that there had been a scrivener’s error in the
preparation of the deed by the Richmonds to the Zuggs. The
Richmonds were not entitled to reformation, however, if the
Wellses were bona fide purchasers. The burden was on the
Richmonds, the court noted, to prove that the Wellses were not
bona fide purchasers, as they were if they purchased the property
in good faith, for value, and without notice of the Richmonds’
claim. Id. The visible oil and gas production on the property,
contrary to the Richmonds’ contention, was not constructive
notice to the Wellses of the Richmonds’ claim to mineral
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ownership. It only gave notice of the interest of the Richmonds’
oil and gas lessee. Id. at *5. Otherwise, there was conflicting
summary judgment evidence of whether the Zuggs told the
Wellses that they would receive the minerals. The conflicting
evidence raised a genuine issue of material fact whether the
Wellses were bona fide purchasers, and summary judgment for
them was improper. Id. at *6.

GAS PLANT OPERATOR HELD NOT IN BREACH OF CONTRACT

TO SELL ALL OF PLANT OUTPUT BY SHUTTING DOWN PLANT

Keyes Helium Co. v. Regency Gas Services, L.P., No.
05-10-00929-CV, 2012 WL 5993747 (Tex. App.—Dallas Dec. 3,
2012, no pet. h.), applying Colorado law, affirmed a trial court
judgment in a Uniform Commercial Code (UCC) breach of
contract case brought by Keyes Helium Company (Keyes), the
operator of a plant refining crude helium into pure helium, against
Regency Gas Services, L.P. (Regency), a midstream company that
operated a natural gas processing plant in the Hugoton Field area
known as the Lakin Plant.

In 1996, Regency and Keyes entered into a contract requiring
that Regency sell and Keyes purchase all volumes of crude helium
produced at the Lakin Plant, up to 120 million cubic feet per year.
For business reasons not directly related to its contract with
Keyes, Regency closed the Lakin Plant in 2005, whereupon Keyes
sued Regency, alleging it had not acted in good faith, that it had
unreasonably varied from stated estimates, and that it did not use
its best efforts to supply Keyes with crude helium. The trial court
rendered judgment for Regency based on a jury finding that it had
acted in good faith and a directed verdict on the other issues. Id.
at *1–2.

With respect to the issue of whether Regency had acted in
good faith in its decision to shut down the Lakin Plant, the trial
court had instructed the jury that “good faith” meant that Regency
had acted in accordance with commercial standards of fair
dealing, including whether it had a legitimate business reason for
eliminating its output, as opposed to a desire to avoid the Keyes
contract. Keyes complained that the UCC defined “good faith” as
“honesty in fact and observance of reasonable commercial
standards in fair dealing in the trade” and that the trial court’s
expansion of the definition to refer to whether Regency had a
legitimate business reason was error. Id. at *3. The court of
appeals did not disagree that the definition of good faith given the
jury should have more closely tracked the statute. But because
Keyes failed to cite any evidence that Regency’s decision to take
its output to zero was not made honestly, it held, the jury
instructions probably did not cause the rendition of an improper
verdict. Id. at *4.

The court next considered whether Regency had breached the
contract by unreasonably varying the volumes of crude helium it
sold from an estimate in the contract. The court relied on the
following applicable UCC provision:

A term which measures the quantity by the output of the
seller or the requirements of the buyer means such actual
output or requirements as may occur in good faith,
except that no quantity unreasonably disproportionate to
any stated estimate or in the absence of a stated estimate

to any normal or otherwise comparable prior output or
requirements may be tendered or demanded.

U.C.C. § 2-306(1). The majority of courts that have considered
the issue, the court observed, have concluded that a party “may
reduce its output or requirements, even to zero, despite stated
estimates in the contract, . . . as long as the reduction is made in
good faith.” 2012 WL 5993747, at *5. The court here found the
majority view persuasive that the drafters of the UCC intended to
establish that a party’s disproportionately increasing its output or
requirements in response to market changes could constitute bad
faith but “that U.C.C. § 2-306(1) does not proscribe unreasonably
disproportionate reductions . . . if done in good faith.” Id. at *6.

Keyes’s last contention was that Regency had breached the
contract by failing to use its best efforts to supply crude helium to
Keyes as allegedly required by the UCC: “A lawful agreement by
either the seller or the buyer for exclusive dealing in the kind of
goods concerned imposes unless otherwise agreed an obligation
by the seller to use best efforts to supply the goods and by the
buyer to use best efforts to promote their sale.” U.C.C. § 2-306(2).
The contract at issue here required Regency to sell all of its output
to Keyes but did not require Keyes to purchase crude helium
exclusively from Regency, the court pointed out. 2012 WL
5993747, at *7. The “best efforts” doctrine embodied in U.C.C.
§ 2-306(2) was created to protect a party who is at the mercy of
another party in an exclusive dealing contract. Here, Regency was
at Keyes’s mercy because it agreed to sell all its output of crude
helium only to Keyes and could not seek to sell its product to
others, whereas Keyes could take all of Regency’s product and
still seek crude helium from other sources. 2012 WL 5993747, at
*7. Thus, the best efforts obligation was not on Regency under the
circumstances. Id.

CONTRACTUAL RELEASE OF FRAUDULENT-INDUCEMENT

CLAIMS HELD EFFECTIVE

Texas Standard Oil & Gas, L.P. v. Frankel Offshore Energy,
Inc., No. 14-11-00125-CV, 2012 WL 6725614 (Tex. App.—
Houston [14th Dist.] Dec. 28, 2012, no pet. h.), involved the
acrimonious breakup of FGP, LLC, a company formed in 2006 by
Frankel Offshore Energy, Inc. (Frankel), as managing member
with a 50% share of the company, Grimes Energy Co., Texas
Standard Oil & Gas, L.P., and PetroVal, Inc. (collectively, GTP),
to hold seismic data licenses to be used in the development of
offshore oil and gas prospects that the company would market
to the industry. The parties had contemporaneously entered
into separate agreements defining their respective rights and
responsibilities concerning the prospects the company would
generate, which included provisions for possible forfeiture of
rights in prospects upon a participant’s failure to pay its share of
required cash. In 2008, after claims had been asserted by each
side against the other during litigation of Frankel’s bankruptcy
proceeding brought about by an unrelated creditor’s claim,
including Frankel’s claims that GTP had breached the parties’
agreements and claims by GTP that Frankel had defaulted on cash
calls, the parties executed a “Settlement Agreement and Release
of All Claims” in which, in substance, they terminated their
relationship and settled their respective rights in existing prospects
and their liability to each other. The settlement agreement
included a provision that the parties released all claims, demands,
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and causes of action against each other, including “fraud in the
inducement of this Agreement.” Id. at *3.

When the settlement agreement was executed, GTP was
already negotiating the sale of certain prospects in which Frankel
relinquished its interest by way of that agreement, a fact that GTP
intentionally failed to disclose to Frankel. After GTP closed its
sale of the prospects, Frankel sued GTP to recover lost profits to
which it alleged it should have been entitled as a participant in the
prospects GTP had sold. These claims, asserted pursuant to the
parties’ 2006 agreements, were not barred by the release in the
2008 settlement agreement, according to Frankel. This was,
Frankel alleged, because GTP had fraudulently induced Frankel
to execute the settlement agreement by breaching GTP’s fiduciary
duty to Frankel by concealment of its pending sale of jointly
owned prospects and by misrepresenting, within the settlement
agreement, its ability to assign Frankel a certain interest in a
particular prospect. Based on a jury finding that the settlement
agreement was fraudulently induced, the trial court granted
judgment to Frankel for rescission of the settlement agreement
and disgorgement of lost profits from GTP’s sale. Id. at *5–6. The
principal issue addressed by the court of appeals in reversing the
trial court was the enforcement of the settlement agreement’s
release of all claims.

The seminal Texas cases on enforceability of a disclaimer of
reliance or other provision in a settlement agreement waiving a
fraudulent-inducement claim, the court began, are Schlumberger
Technology Corp. v. Swanson, 959 S.W.2d 171 (Tex. 1997);
Forest Oil Corp. v. McAllen, 268 S.W.3d 51 (Tex. 2008); and
Italian Cowboy Partners, Ltd. v. Prudential Insurance Co., 341
S.W.3d 323 (Tex. 2011). The court in Schlumberger,
emphasizing that the principle that “fraud vitiates a contract must
be weighed against the competing concern that parties should be
able to fully and finally resolve their disputes by . . . a release
barring all further disputes,” held that “a release that clearly
expresses the parties’ intent to waive fraudulent inducement
claims . . . can preclude a claim of fraudulent inducement.” 2012
WL 6725614, at *7. Forest Oil enunciated five factors that should
guide a decision on enforceability of a disclaimer of reliance:

(1) the terms of the contract were negotiated, rather than
boilerplate, and during negotiations the parties specifi-
cally discussed the issue which has become the topic of
the subsequent dispute; (2) the complaining party was
represented by counsel; (3) the parties dealt with each
other in an arm’s length transaction; (4) the parties were
knowledgeable in business matters; and (5) the release
language was clear.

Id. “Whether the parties expressed a ‘clear and unequivocal’
intent to disclaim reliance on representations or to waive
fraudulent-inducement claims is a threshold requirement,”
according to Italian Cowboy, which must be satisfied before the
Forest Oil circumstantial factors may be considered. Id. at *8.

After a common-sense rejection of arguments made by
Frankel that the settlement agreement’s wording, when read
technically, did not express a clear and unequivocal intent to
waive fraudulent-inducement claims, the court turned to Frankel’s
substantive arguments concerning that threshold issue. Id. at *12.
In the settlement agreement in question here, Frankel pointed out,
there was no disclaimer of reliance as there had been in the

contracts addressed in Schlumberger and Forest Oil. Id. “The
Texas Supreme Court has not imposed a requirement that an
effective release of fraudulent-inducement claims must contain
disclaimer-of-reliance language,” the court responded. Id. at *13.
“In fact,” it went on, “the release in the present case is broader
than a disclaimer of reliance because reliance is only one element
of a fraudulent-inducement claim.” Id. Likewise, the court
observed, the supreme court precedents do not require that the
agreement in question include a merger or integration clause. The
parties here had “clearly and unequivocally expressed their intent
to release fraudulent-inducement claims,” the court held, at least
those “based on extra-contractual fraud.” Id.

The court declined to decide whether a fraudulent-
inducement release is enforceable if the alleged fraud is a
misrepresentation within the contract containing the release,
although a concurring justice would have upheld enforceability
under those circumstances. The parties had excepted claims
arising out of their obligations under the settlement agreement
from the release and had thus not expressed clear and unequivocal
intent to preclude fraudulent-inducement claims based on a
misrepresentation contained in the same agreement. See id. at *26.
Moreover, the court’s analysis of the content of the settlement
agreement that Frankel alleged to be a misrepresentation, that
GTP could and would assign a particular interest in one of the
offshore prospects, revealed that it actually was not. See id. at
*27–29.

The court next addressed the extrinsic Forest Oil factors.
Frankel did not dispute that it had been represented by counsel in
negotiating the settlement agreement or that it was knowledgeable
about business matters. It did, however, contend that the release
did not satisfy the requirements for the relevant issue to have been
specifically negotiated and for the parties to have engaged in an
arm’s-length transaction. “There is nothing boilerplate about the
Settlement Agreement,” the court observed; it was “clearly unique
to the parties’ relationship and dispute.” Id. at *16. Frankel did
not contend that the agreement had not been negotiated but did
argue that during their negotiations the parties had not specifically
discussed the issue that became the topic of the subsequent
dispute: the information that GTP had a pending sale, which it
concealed from Frankel in order to induce the settlement
agreement. The Forest Oil court did not opine that the parties
must have discussed the exact grounds that form the basis for the
subsequent dispute in order to satisfy this factor, however.
Instead, according to the court of appeals here, it was sufficient
that the parties discussed an issue central to both the earlier and
later disputes: whether Frankel was entitled to benefit from
various offshore oil and gas prospects.

The trial court had agreed with Frankel that the parties were
fiduciaries and thus had not dealt with each other at arm’s length
in negotiating their settlement agreement. The court of appeals
disagreed that GTP’s fiduciary duty to have disclosed its pending
sale of prospects, if it existed, vitiated the fraudulent-inducement
release, expressly refusing to adopt a blanket rule that such a
provision in a settlement agreement between fiduciaries is
unenforceable. Fiduciaries, like any other business associates,
might wish to ensure finality to their dispute. Thus, the court
declared, their expressed intent to ensure finality, via a fraudulent-
inducement release or disclaimer of reliance, as well as their
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freedom to contract, should be accorded the same respect as the
intent of other parties. The application of the facts to the Forest
Oil factors, in the court’s view, negated any notion that Frankel
was somehow dependent on GTP as its fiduciary to explain
the fraudulent-inducement release or that Frankel’s ability to
understand the release was inhibited due to the alleged fiduciary
relationship. Irrespective of any fiduciary relationship, Frankel
had voluntarily assented to the fraudulent-inducement release.

WELL OPERATOR ENJOINED FROM USING ROAD ACROSS

ADJOINING LAND DESPITE POOLING OF WELLSITE TRACT

WITH TRACT CROSSED BY ROAD

The court in Key Operating & Equipment, Inc. v. Hegar, No.
01-10-00350-CV, 2013 WL 103633 (Tex. App.—Houston [1st
Dist.] Jan. 7, 2013, no pet. h.), affirmed a trial court judgment,
following a bench trial, enjoining Key Operating & Equipment,
Inc. (Key), the operator of wells located on the “Richardson
tract,” from using a road leading to the wells across the adjoining
“Curbo tract,” the surface of which was owned by the plaintiffs,
Will and Loree Hegar.

Key had operated wells on the Richardson tract since 1987.
Beginning in 1994, its access to the wells was from the Curbo
tract, where it also operated a well. After its well on the Curbo
tract ceased to produce in about 2000, Key acquired an oil and
gas lease, with pooling authority, on a partial mineral interest in
the Curbo tract. It then designated a 40-acre pooled unit
consisting of 10 acres of the Curbo tract and 30 acres of the
Richardson tract, including the locations of the wells on the
Richardson tract. In 2002, the Hegars acquired the surface estate
(and a 1/4 mineral interest) in the Curbo tract, and in 2007 they
sued Key for trespass and for a permanent injunction against its
use of the road across the Curbo tract to reach the wells on the
Richardson tract. Id. at *1–2.

The Hegars contended that Key had the right to use the
surface of the Curbo tract as access to the portion of the pooled
unit outside the Curbo tract itself only if the lease authorizing the
pooling had been executed before the severance of the surface and
mineral estates of the Curbo tract, which it had not been. Id. at *2.
Key’s lease authorizing pooling was outside the Hegars’ chain of
title. Key could use the Curbo tract surface as reasonably
necessary to develop and produce the minerals underlying the
Curbo tract, the Hegars argued, but the lease executed after
severance of the mineral interest covered by Key’s lease could
not, by its pooling provision, expand Key’s right to use the
surface to provide access to the Richardson tract. Id. The court
agreed that Key’s lease and its exercise of the pooling authority
could not contractually expand Key’s right to use the Hegars’
surface, but in the court’s opinion Key’s inherent right to use the
Curbo tract surface to produce minerals from the Curbo tract
included the right of access to wells on other land pooled with the
Curbo tract if the wells were draining oil or gas from the Curbo
tract as well as from the tract where the wells were located. While
the Hegars could not be bound by Key’s pooling agreement, the
court reasoned, Key’s need (if any) to pool the Curbo tract to
maximize recovery of oil from that tract could affect what use of
the surface estate was incidental to Key’s right to drill for and
produce oil and gas. Id. at *6. The Hegars were not without
protection from Key’s whims, the court pointed out; the

accommodation doctrine required Key to exercise its surface
rights with due regard for the Hegars’ interests. Id.

If the Hegars’ theory were correct, the court went on, a
mineral owner who did not also own the surface could be pre-
cluded from recovering his minerals when production from his
tract alone, without pooling, is infeasible or cost prohibitive—an
outcome contrary to Texas public policy generally favoring
efficient recovery of the state’s natural resources and discouraging
waste. Id. If Key was using the road to access wells producing oil
from the Curbo tract, that use fell within Key’s easement to use
the surface estate to the extent reasonably necessary for produc-
tion of that oil even if the oil, as produced, became commingled
with oil from an adjoining tract and regardless of whether the
pooled unit was created after the mineral and surface estates were
severed. Id. at *7–9.

Other Texas cases, notably Property Owners of Leisure Land,
Inc. v. Woolf & Magee, Inc., 786 S.W.2d 757 (Tex. App.—Tyler
1990, no writ); Delhi Gas Pipeline Corp. v. Dixon, 737 S.W.2d
96 (Tex. App.—Eastland 1987, writ denied); and Miller v. Crown
Central Petroleum Corp., 309 S.W.2d 876 (Tex. Civ. App.—
Eastland 1958, writ dism’d), have reached similar conclusions but
with comparatively scant analysis. After its lengthy discourse
explaining the rationale for a rule that a lessee may use the surface
of the leased premises for operations anywhere in a pooled unit
that includes land within the lease, even if the surface owner is not
bound by the pooling, however, the court upheld the trial court’s
injunction against use of the road. It did so on the basis of its
factual determination that the wells on the Richardson tract
were not producing any oil from beneath the Curbo tract. The
trial court had heard competing testimony from expert witnesses
for both sides and had believed that of the Hegars’ expert that, to
a reasonable certainty, all of the production was from the
Richardson tract. Id. at *10–12. That being the case, Key had no
right to use the road since any such right depended upon its being
necessary to production from the Curbo tract. Id. at *12. One
result of the case’s being decided upon the trial court’s finding of
nonproductivity of the Curbo tract may be that the court’s
expansive reading of a mineral owner’s surface access rights and
its explanation for it have been rendered dicta with disminished
precedential value.

PROPERTY DAMAGE INSURANCE HELD NOT TO COVER

LIABILITY FOR DRILLING AT WRONG LOCATION

The court in PPI Technology Services, L.P. v. Liberty Mutual
Insurance Co., 701 F.3d 1070 (5th Cir. 2012), affirmed the
district court’s summary judgment for Liberty Mutual Insurance
Co. (Liberty Mutual), the issuer of an insurance policy to the
plaintiff, PPI Technology Services, L.P. (PPI).

PPI was hired by Royal Production Co. (Royal), the operator
of several oil and gas leases in Louisiana, to assist in planning and
supervising the drilling of a well on one of the leases. Royal and
nonoperating working interest owners filed suit against PPI,
alleging that it had negligently caused a drilling rig to be moved
to the wrong location, on a different lease, resulting in a dry hole
being drilled there at great expense and loss to the plaintiffs. Id.
at 1073. PPI tendered the lawsuits for defense and indemnification
to its insurance carrier, Liberty Mutual, which denied that its
policy covered the loss. Id.
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The court agreed with Liberty Mutual that PPI’s property
damage policy did not cover the lease owners’ claims. The lease
owners’ expenditures of almost $5 million to drill the misplaced
well and pay delay rentals to extend the lease where the well
should have been drilled, which they alleged were caused by
PPI’s negligence, were economic transactions and not physical
injury to, or loss of use of, tangible property, as the policy defined
“property damage.” Id. at 1075–79.

That the lease owners had expressly characterized their loss
as property damage in the underlying suits made no difference to
the court. They made no factual allegations of actual damage to
tangible property. Id. at 1077. “As a policy matter,” the court
observed, “PPI’s position would permit plaintiffs to trigger
coverage in almost any case by making general assertions that
copy the language” of the defendant’s insurance policy. Id. at
1078.

U T A H  —  O I L  &  G A S

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

FINAL RULES ISSUED FOR SURFACE OWNER PROTECTION ACT

On January 23, 2013, Utah’s Board of Oil, Gas and Mining
(BOGM) approved and adopted rules implementing the Surface
Owner Protection Act, which became law on May 8, 2012. The
Surface Owner Protection Act is codified at Utah Code Ann.
§§ 40-6-2, -20, -21, and the new rules will be codified at Utah
Admin. Code r. 649-3-38. The new rules give definition to the
respective rights and responsibilities of surface owners and oil and
gas owners/operators, while providing a mediation process for
surface owners and oil and gas owners/operators unable to come
to an agreement. The expressly stated purpose of the new rules is
to “encourage owners or operators and surface land owners to
enter into surface use agreements,” but at the same time the rules
allow oil and gas owners/operators to gain surface access in the
absence of a surface agreement by means of a surface bond.

In terms of scope, the new rules apply where both the surface
and the oil and gas resources underlying the surface are privately
owned. Id. r. 649-3-38(2.3). The “surface land owner” is limited
to the owner in fee simple absolute as shown by the county real
property records, and does not include lessees or tenants of the
surface land owner. Id. r. 649-3-38(2.4). Thus, surface use
agreements, as contemplated and defined under the new rules, are
agreements between the oil and gas owner/operator and the
surface landowner (not lessees or tenants) that address use and
reclamation of surface land, compensation for damage to crops,
the value of “existing improvements,” and permanent damage to
the surface land. Id. r. 649-3-38(2.6).

Oil and gas owners/operators are required to negotiate in
good faith with surface land owners to arrive at a surface use
agreement. Id. r. 649-3-38(6.3). If the parties are unable to reach
agreement regarding the amount of damages, either party may
request nonbinding mediation, and the mediator may be mutually
selected by the parties from a list of mediators maintained by the
Utah Division of Oil, Gas and Mining (DOGM) and the Utah
Department of Agriculture and Food, or the parties may select a

mediator from any other source. Id. r. 649-3-38(5.1). Importantly,
the mediation cannot be used to “prevent or delay an owner or
operator from conducting oil and gas operations in accordance
with applicable law.” Id. r. 649-3-38(5.3).

Assuming no surface use agreement has been reached after
good faith negotiations, the oil and gas owner/operator must post
a $6,000 bond (per well site) with the DOGM prior to the
approval of an application for permit to drill. Id. r. 649-3-38(6.2).
Mediation can commence (and is encouraged) after posting the
bond, and the bond will be released if a surface use agreement is
later reached. Id. r. 649-3-38(6.8.1). The bond itself is condi-
tioned on the duty of the oil and gas owner/operator “to protect a
surface land owner against unreasonable loss of crops on surface
land, unreasonable loss of value of existing improvements, and
unreasonable permanent damage to surface land.” Id. r. 649-3-
38(6.2). What is ultimately considered “unreasonable loss” is left
open to judicial interpretation, and the new rules specifically
contemplate a “judicial appeal process for an action for unreason-
able damages.” Id. r. 649-3-38(6.8.2). In any event, the bond will
be released once plugging and abandonment of the well is
completed. Id. r. 649-3-38(6.8.3).

While the new rules reinforce the right of oil and gas
owners/operators to enter onto surface land to engage in
operations in the absence of a surface use agreement, use of the
surface land may extend only to use “reasonably necessary” to
conduct operations. Id. r. 649-3-38(4). Conversely, the surface
owner’s use of the land must not interfere with reasonably
necessary oil and gas operations, but oil and gas operations must
be “consistent with allowing the surface land owner the great
possible use of the surface land owner’s property.” Id. As such, an
oil and gas owner/operator is required to “mitigate the effects of
accessing the surface land owner’s surface land” and to “minimize
interference” with the surface owner’s use of the land. Id. r. 649-
3-38(4.1). The oil and gas owner/operator, however, is not
required to “obtain location or spacing exceptions from the
[DOGM] or [BOGM] or utilize directional or horizontal drilling
techniques that are not technologically feasible, economically
practicable, or reasonably available.” Id. r. 649-3-38(4.2). To the
extent the oil and gas owner/operator causes unreasonable loss to
crops or the value of existing improvements, or causes un-
reasonable permanent damage to surface land, the surface land
owner must be compensated for such loss or damage. Id. r. 649-3-
38(4.1).

C A N A D A  —  O I L  &  G A S

B R A D  S .  G I L M O U R

D A V I D  A .  M C G I L L I V R A Y

—  R E P O R T E R S  —

BILL C-45 AND THE EFFECT ON NAVIGABLE WATERS

The federal government’s Jobs and Growth Act, 2012, known
as Bill C-45, passed the House of Commons and the Senate and
received royal assent on December 14, 2012. Bill C-45 is a budget
implementation act that includes a number of changes to Canada’s
Navigable Waters Protection Act (NWPA), R.S.C. 1985, c. N-22.
Although the NWPA has evolved since it was first enacted in
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1882 to include environmental protection objectives, the original
intent of the legislation was to protect the public’s right to
navigation. Bill C-45 effectively refocuses the NWPA away from
the environment and places greater emphasis back on the
protection of navigation. This change is reflected in Bill C-45’s
renaming of the NWPA to the Navigation Protection Act (NPA).
See Bill C-45 § 316. The following outlines a number of the key
changes to navigable waters protection laws implemented through
Bill C-45.

Reduction in Scope of Protected Navigable Waters

Bill C-45 significantly reduces the number of navigable
waterways that require an approval for the construction of works.
Unlike the NWPA, the NPA only requires approval for works on
navigable waters identified in a schedule to the act (Schedule).
The Schedule includes sections of approximately 62 rivers, 97
lakes, and three oceans across Canada. For waters not listed in the
Schedule, project proponents are not required to notify or seek
approval from the Minister of Transport (Minister).

The NPA allows an owner of a work to opt-in to the
regulatory requirements of the act in the context of nonlisted
navigable waters by making a request of the Minister, which may
be granted provided that the Minister deems such an action to be
justified in the circumstances. NPA, para. 4. The likely rationale
for this is that some proponents may prefer the certainty that
comes with being governed by the NPA relative to merely being
subject to common law protections.

The NPA also allows federal Cabinet to enact regulations
adding navigable waters to the Schedule provided that the
additions are: (1) in the national or regional economic interest,
(2) in the public interest, or (3) requested by a local authority. Id.
para. 29(2).

The Approval Process

With respect to works that are to be built on listed navigable
waters, the approval process has been changed. Specifically,
where a work is a “minor work” in the regulations to the NPA, the
work may be constructed without approval so long as it complies
with applicable conditions. Moreover, those works that are classes
of minor works under the Minor Works and Waters (Navigable
Waters Protection Act) Order, which was repealed by the NPA,
are deemed to be minor works under the NPA until a new order
is issued. See Bill C-45 §§ 321, 334.

The process for works (that are not minor works) that are to
be constructed on listed navigable waters requires that notice be
given to the Minister, who then must make a determination
whether the work will substantially interfere with navigation
based upon the criteria outlined in the NPA. NPA, para. 5. If the
Minister determines that the proposed work will substantially
interfere with navigation, the work may not be put into place
unless approval is granted. The Minister has the ability to refuse
to issue an approval when he or she is of the view that refusal is
in the public interest. Id. para. 6(3). The Minister also can attach
any term or condition that he or she considers appropriate to an
approval, including a requirement that the owner give security. Id.
para. 6(4). Overall, the approval process itself is not substantially
different than that which exists currently under the NWPA for
projects that are not minor works involving navigable waters.

Dumping and Dewatering Provisions

The NPA continues to prohibit the dumping of debris,
materials, and objects into navigable waters or waters flowing into
navigable waters. However, the NPA goes further by also
prohibiting the “dewatering” of any navigable water. Id. para. 23.
As with the dumping prohibitions, Cabinet has the power to order
an exemption from the dewatering prohibition provided that it is
in the public interest. Id. para. 24. Unlike the approval process,
the dumping and dewatering provisions in the NPA apply to all
navigable waters as opposed to those just listed in the Schedule.

Enforcement Powers

The NPA expands on the enforcement powers in the NWPA.
In this regard, the NPA gives the federal government the power to
create administrative monetary penalties (AMP) for violations of
the act to a maximum of C$40,000. Proof of violations that are
contested is determined upon a balance of probabilities and is
subject to a due diligence defense. Id. para. 39.1. The NPA also
provides for a right of appeal to a tribunal. Id. para. 39.13.

Moreover, the NPA adds additional offences to those that are
outlined in the NWPA. Id. para. 40. Most notably, NPA imposes
a duty upon an owner of a work to take corrective action in cases
where the work causes or threatens to cause a serious and
imminent danger to navigation. Id. para. 12. In order to meet this
obligation an owner must take all reasonable measures consistent
with public safety and the safety of navigation as soon as
reasonably feasible. A failure by an owner to properly discharge
its obligations under section 12 of the NPA constitutes an offence
under the act. See id. para. 40(1).

In addition, the NPA recognizes the potential liability of
corporate directors under both the AMP and offences provisions
of the act. Id. paras. 39.19, 40(4).

Coordinating Provisions

Bill C-45 contains a number of coordinating amendments
which largely are to change the name of the NWPA to the NPA in
other statutes. Some of these changes are of significance in the
regulatory/environmental context. The bill contains coordinating
amendments that confirm that all interprovincial/international
power lines and pipelines are not “works” for the purpose of the
NPA, and therefore the NPA is not applicable. See Bill C-45
§ 349. Effectively this means that the National Energy Board
(NEB) has jurisdiction over the navigational impacts of interpro-
vincial and international power lines and pipelines. Under the
National Energy Board Act, R.S.C. 1985, c. N-7, amended in
2012 by the Jobs, Growth and Long-term Prosperity Act (Bill
C-38), the NEB “shall take into account the effects that its
decision might have on navigation, including safety of navigation”
in its consideration of such projects. Bill C-38 §§ 87, 91 (amend-
ing National Energy Board Act §§ 58.3, 110(2)).

Moreover, it is also noteworthy that the regulations made
pursuant to the Canada National Marine Conservation Areas Act
will continue to take priority over regulations made under the
NPA when there is a conflict between the two. For instance, when
the Minister seeks to exempt specific navigable water that
contains a marine conservation area, the Minister would be
required to work jointly with the Minister responsible for Parks
Canada.
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Coming into Force and Transitional Provisions

With the exception of the coordinating provisions which
came into force when Bill C-45 received royal assent, the NPA
does not come into force until a date to be fixed by federal
Cabinet. Upon coming into force there are some transitional
provisions of note. All requests for approvals under the NWPA
that have not been decided prior to the NPA coming into force
will be treated as though notice was given to the Minister under
the NPA. Further, all works that have been approved or
constructed under the NWPA in respect of any navigable water
other than navigable water listed in the Schedule to the NPA, are
deemed to be approved or constructed on a listed navigable water.
See Bill C-45 § 332. The implication of this is that alteration,
repair, decommissioning, or rebuilding of a work that was
approved under the NWPA requires an approval under the NPA;
however, an owner of such a work may opt out by providing
notice to the Minister within five years of the NPA coming into
force. Id.

Conclusion

Overall the changes to the NWPA through Bill C-45 serve to
narrow the focus of the legislation to protect public navigation
rights and move away from a focus on the environment. This
should help to streamline the approval process and reduce the
regulatory burden on project proponents seeking to construct
works on nonlisted navigable waters.

V I V E K  T . A .  W A R R I E R

M E G A N  V.  ST O K E R

—  R E P O R T E R S  —

HAISLA NATION ONE STEP CLOSER TO LNG FACILITY

With the passing of a new federal regulation, the Haisla
Nation is one step closer to the realization of a liquefied natural
gas (LNG) export project that has been in the works for approxi-
mately eight years. The Haisla Nation Liquefied Natural Gas
Facility Regulations, SOR/2012-293 (Haisla LNG Regulations),
which came into force on December 14, 2012, are part of a
legislative scheme to support First Nations’ pursuit of complex
commercial and industrial developments on reserve lands. The
Haisla LNG Regulations were requested by the Haisla Nation and
complete one of the final steps necessary to begin construction on
the Kitimat LNG facility, which will be located on Haisla Nation
reserve lands on Canada’s Pacific coast near Kitimat, British
Columbia. The Haisla LNG Regulations serve to fill in a gap in
Canada’s regulatory regime that would not otherwise adequately
regulate environmental, health, and safety aspects of the proposed
LNG facility.

Project History

The Kitimat LNG export project is one of a number of
hydrocarbon export projects which are under development and
aim to take advantage of the overseas market for Canadian natural
resources. The Kitimat facility will be jointly owned and operated
by Apache Canada Ltd. and Chevron Canada Ltd. and has notably
included a unique partnership agreement with the Haisla Nation,
whereby the Nation received an equity interest in the project. The

Kitimat LNG facility, which will export up to 200 million tonnes
of LNG over 20 years, has been highly supported by the Kitimat
community.

The Kitimat LNG project received environmental assessment
approval from the federal and provincial governments in
December 2008 and January 2009, respectively. In October 2011,
the Kitimat partnership received a 20-year export licence from
the federal energy regulator, the NEB, allowing it to serve
international markets. In March 2012, the Government of Canada,
Government of British Columbia, KM LNG Operating General
Partnership, and the Haisla Nation signed an interim regulatory
agreement. This agreement was a necessary precursor to the
Haisla LNG Regulations and forms part of the framework for
regulating the construction and operation of the Kitimat LNG
project.

In force as of December 14, 2012, the Haisla LNG Regula-
tions are the latest development in the Kitimat LNG project and
the final piece in the regulatory framework.

The Legislative Framework

Given federal legislative authority over reserve lands, the
Kitimat LNG facility faced legal uncertainty with respect to what,
if any, provincial legislation would apply to the facility. The
British Columbia government has a comprehensive regulatory
framework that would have applied had the project been proposed
for lands other than the Haisla Nation’s Bees Indian Reserve
No. 6. The federal government did not, however, have a regula-
tory regime designed to address technical, health, safety, and
environmental issues pertaining to the production and export of
LNG.

The First Nations Commercial and Industrial Development
Act (FNCIDA), S.C. 2005, c. 53, was developed to allow the
federal government to cover this regulatory gap and facilitate
economic development on reserve lands. The FNCIDA gives the
government authority to make regulations that impose provincial
laws on reserve lands. The legislation requires that the federal
government only make such regulations at the request of a First
Nation. It further requires that an agreement first be concluded
between the province, the Minister, and the First Nation with
respect to the application of the provincial laws. The interim
regulatory agreement noted above served this purpose and was an
interim step to establishing the British Columbia Oil & Gas
Commission as the regulator for the Kitimat LNG project.

The FNCIDA Implementation Act, S.B.C. 2012, c. 21,
implements the federal FNCIDA in British Columbia by providing
public officers and statutory bodies the authority to exercise
provincially administered powers on reserve lands.

The Haisla LNG Regulations round out the legislative
framework as subordinate legislation to the federal FNCIDA.
Their effect is to reproduce, with some adaptations, the regulatory
regime that would be applicable to LNG facilities on provincial
lands in British Columbia. Federal health, safety, and environmen-
tal legislation continue to apply to the project, but key provisions
are incorporated from provincial legislation to create the legal
certainty required for the project to proceed.

Key Implications of the Haisla LNG Regulations

The Haisla LNG Regulations make certain provincial laws
applicable to the lands where the project will be constructed,
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namely the Bees Indian Reserve No. 6. As stated in the Regula-
tory Impact Analysis Statement for the Haisla LNG Regulations,
application of these laws will:

• allow environmental and other related impacts of
the proposed [LNG] facility project to be effectively
managed;

• further address legislative and regulatory barriers to
economic development in First Nations communi-
ties; and

• provide certainty for investors, developers and the
public while minimizing costs.

The provincial laws applicable to the project lands are
outlined in Schedule 2 to the regulation and include a range of
legislation with respect to environmental, safety, health, and
resources regulation. These can be understood as imposing the
provincial regulatory regime on reserve lands not otherwise
subject to the legislation.

D E I R D R E  A.  S H E E H A N

C A S S I A  J .  P R E N T I C E

—  R E P O R T E R S  —

ALBERTA COURT OF APPEAL CONFIRMS AUC ROLE IN

TRANSMISSION PROJECT NEED DETERMINATIONS

On December 17, 2012, the Alberta Court of Appeal
dismissed Shaw v. Alberta (Utilities Commission), 2012 ABCA
378, thereby upholding Decision No. 2011-436 of the Alberta
Utilities Commission (AUC). See In re AltaLink Management
Ltd., [2012] A.W.L.D. 722.

At issue was what the legislature intended when it granted
to government the ability to designate proposed transmission
projects as critical and, flowing from that, the extent of the AUC’s
role when it is asked to approve the construction and operation of
a “critical transmission infrastructure” (CTI) project.

The appellants argued that the AUC’s public interest
assessment of a project’s socioeconomic effects must take into
account the development of the line as a whole, not just the
specific siting or routing of the line. 2012 ABCA 378, para. 34.

In its decision, the AUC determined that where a CTI
designation is made, the government assumes sole responsibility
for determining that the development is necessary and in the
public interest, thereby subsuming the first stage of the AUC
consideration. In such cases, the AUC’s public interest mandate
at the facility application stage is to determine whether the
proposed facilities minimize, or mitigate to an acceptable degree,
the potential adverse impacts on more discrete parts of the
community. The AUC determined, however, that the legislation
precluded it from deciding whether approval of the project was
not in the public interest “because [of] the social and economic
implications of approving any double-circuit 500-kilovolt trans-
mission line from the Edmonton area to the Redwater-Gibbons
area.” Id. para. 21 (quoting AltaLink, [2012] A.W.L.D. 722,
para. 166).

The court stated that the AUC’s decision was correct and
reasonable. The designation of CTI was intended to replace AUC
approval of the need for a development and indeed, this was the
clear legislative intent. Id. para. 38. The court further supported
the AUC’s determination that it retains jurisdiction to hear and
consider facility permit applications for CTI developments and
must consider the public interest as part of that process. Id.
para. 40.
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INTERIOR BOARD OF LAND APPEALS FINDS MINING CLAIMS

VOID FOR FAILURE TO PAY MAINTENANCE FEES

In Consolidated Golden Quail Resources, Ltd. (On Judicial
Remand), 183 IBLA 250, GFS(MIN) 7(2013) (Golden Quail III),
the Interior Board of Land Appeals (IBLA) addressed the
argument that mining claim maintenance fees were not due for the
2010 assessment year under the claim maintenance fee statute in
effect at the time such fees were due. Golden Quail III was a
continuation of an earlier case, Consolidated Golden Quail
Resources, Ltd., 179 IBLA 309, GFS(MIN) 7(2010) (Golden
Quail I), in which IBLA affirmed the U.S. Bureau of Land
Management’s (BLM) decision that the claimants’ mining claims
were void for failure to pay maintenance fees by September 1,
2009, for the 2010 assessment year.

The claimants appealed the Golden Quail I decision to the
U.S. District Court for the District of Nevada, which affirmed
IBLA’s decision that the claims were void for failure to pay
the required maintenance fees. Consolidated Golden Quail Re-
sources, Ltd. v. United States, No. 2:11cv1853-PMP-RJJ, 2012
WL 4792909 (D. Nev. Oct. 9, 2012) (Golden Quail II). But after

continued on page 2
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G R E G O R Y  R.  D A N I E L S O N

C H A R L E S  A .  B R E E R

—  R E P O R T E R S  —

FEDERAL DISTRICT COURT GRANTS FOIA REQUESTS

The U.S. Bureau of Land Management (BLM) denied a
request filed by the Citizens for a Healthy Community (CHC)
under the Freedom of Information Act (FOIA) to obtain informa-
tion about the expressions of interest filed for a federal competi-
tive oil and gas lease sale. CHC appealed the decision, and in
Citizens for a Healthy Community v. U.S. Department of the
Interior, No. 12-cv-01661-RPM (D. Colo. Feb. 13, 2013), the
U.S. District Court for the District of Colorado granted summary
judgment in favor of CHC, thereby permitting the release of
information pursuant to the FOIA request.

CHC is a nonprofit organization concerned with the impact
of oil and gas development in Delta County, Colorado. CHC
requested that the BLM provide information about expressions of
interest (EOI) submitted for parcels to be included in the August
2012 Oil and Gas Lease Sale, including the information identify-
ing the persons or entities who submitted EOIs and all documents
related to the EOIs. BLM denied the request for the names and
addresses of two submitters of EOIs, claiming that the withheld

continued on page 4

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

D.C. CIRCUIT UPHOLDS EPA VETO OF SECTION 404 PERMIT

On April 23, 2013, the U.S. Court of Appeals for the District
of Columbia Circuit held in Mingo Logan Coal Co. v. U.S.
Environmental Protection Agency, No. 12-5150, 2013 WL
1729603 (D.C. Cir. Apr. 23, 2013), that section 404(c) of the
Clean Water Act, 33 U.S.C. § 1344(c), authorizes the Environ-
mental Protection Agency (EPA) to revoke a section 404 permit
after permit issuance.

In 1999, Hobet Mining, Inc., predecessor to Mingo Logan
Coal Company (Mingo Logan), applied to the U.S. Army Corps
of Engineers (Corps) for a permit under section 404 to discharge

dredged or fill material from a West Virginia mountaintop coal
mine into four West Virginia streams and their tributaries. The
permit application prompted the Corps to prepare an environmen-
tal impact statement. Before the permit was issued, EPA ex-
pressed concern about what it perceived to be the unavoidable and
significant environmental impacts from mountaintop mining. It
did not, however, exercise its authority under section 404(c) to
“veto” the Corps’ disposal site specification (i.e., permit ap-
proval). Subsequently, in 2007 the Corps issued the permit to
Mingo Logan, and approved the requested disposal sites for the
discharged material. Id. at *1.

continued on page 6
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the district court’s affirmance, BLM filed a “notice of mis-
statement” outlining the relevant history of the maintenance fee
statute, 30 U.S.C. § 28f, and bringing to the court’s attention a
mistake in the 2009 version of the statute pertaining to the
payment of maintenance fees. See Golden Quail III, 183 IBLA at
250. Specifically, on March 11, 2009, the Omnibus Appropri-
ations Act, 2009, Pub. L. No. 111-8, 123 Stat. 524 (2009
Appropriations Act) became law. The law amended the mining
claim maintenance fee and waiver provisions of 30 U.S.C. § 28f
by reversing an earlier change that had removed the requirement
that fees be paid for specific years. The effect of this amendment
was to require maintenance fees for 2004 through 2008, years that
had already passed as of the time of the March 2009 amendment.
Thus, on March 11, 2009, the statute read:

Claim maintenance fee. The holder of each unpatented
mining claim, mill, or tunnel site, located pursuant to the
mining laws of the United States, whether located
before, on or after August 10, 1993, shall pay to the
Secretary of the Interior, on or before September 1 of
each year for years 2004 through 2008, a claim
maintenance fee of $100 per claim or site[.] Such claim
maintenance fee shall be in lieu of the assessment work
requirement contained in the Mining Law of 1872 (30
U.S.C. 28 to 28e) and the related filing requirements
contained in section 1744(a) and (c) of Title 43.

30 U.S.C. § 28f(a) (effective Mar. 11, 2009 to Oct. 29, 2009); see
2009 Appropriations Act, Pub. L. No. 111-8, div. E, tit. I, 123
Stat. at 704 (additions made by 2009 Appropriations Act under-
lined).

Congress fixed the mistake on October 30, 2009, with the
following amendment:

Claim maintenance fee. The holder of each unpatented
mining claim, mill, or tunnel site, located pursuant to the
mining laws of the United States, whether located
before, on or after August 10, 1993, shall pay to the
Secretary of the Interior, on or before September 1 of
each year for years 2004 through 2008, to the extent
provided in advance in Appropriations Acts, a claim
maintenance fee of $100 per claim or site[.] Such claim
maintenance fee shall be in lieu of the assessment work
requirement contained in the Mining Law of 1872 (30
U.S.C. 28 to 28e) and the related filing requirements
contained in section 1744(a) and (c) of Title 43.

30 U.S.C. § 28f(a) (effective Oct. 30, 2009 to Dec. 22, 2011); see
Department of the Interior, Environment, and Related Appropri-
ations Act, 2010, Pub. L. No. 111-88, div. A, tit. I, 123 Stat.
2904, 2907 (deletions in strikethrough and additions underlined).

In Golden Quail III, IBLA addressed the claimants’ argument
that during the 2010 assessment year, when claim maintenance
fees were due on September 1, 2009, the statute did not require
such fees. 183 IBLA at 252. Despite the mistake in the statute
from March 11 to October 30, 2009, IBLA rejected the claimants’
argument, relying on the language from the 2009 Appropriations
Act. Id. at 253–54. IBLA found that the language in the statute
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“directed BLM to collect maintenance fees in fiscal year 2009: ‘In
fiscal year 2009 and each fiscal year thereafter, the [BLM] shall
collect mining law administration fees; such fees shall be
collected in the same manner as those authorized by 30 U.S.C. 28f
and 28g only to the extent provided in advance in appropriations
Acts.’ ” Id. at 253 (emphasis omitted) (quoting 2009 Appropri-
ations Act, Pub. L. No. 111-8, div. E, tit. I, 123 Stat. at 704).
Further, IBLA found support for the position that Congress meant
to require claim maintenance fees in 2009 in the language of
the law regarding funding BLM’s operations. See id. at 253–54.
This language stated that BLM’s “Mining Law Administration
program” fund would “be reduced by amounts collected by the
Bureau and credited to this appropriation from annual mining
claim fees . . . .” 2009 Appropriations Act, Pub. L. No. 111-8, div.
E, tit. I, 123 Stat. at 701. Accordingly, IBLA affirmed its earlier
decision in Golden Quail I that BLM properly decided that the
claimants’ mine claims were void for failure to pay maintenance
fees by September 1, 2009, for the 2010 assessment year. Golden
Quail III, 183 IBLA at 255.

PRIORITY OF RENEWABLE ENERGY RIGHTS OF WAY OVER

MINING CLAIMS

On April 30, 2013, BLM issued a final rule allowing it to
temporarily segregate from operation of the public land laws those
public lands included in pending wind or solar energy right-of-
way (ROW) applications. See 78 Fed. Reg. 25,204 (Apr. 30,
2013) (to be codified at 43 C.F.R. §§ 2091.3-1, 2804.25). “The
purpose of any segregation would be to facilitate the orderly
administration of the public lands by avoiding potential resource
use conflicts between renewable energy developments and mining
claims located after the lands for such development have been
identified.” Id. at 25,209. In the last five years, BLM has
processed 21 wind and solar ROW applications and found that in
two of those instances mining claims were located on the ROW
lands after those lands were publicly announced, but prior to any
final decision by the BLM. Id. at 25,205.

Segregations made under the rule expire upon (1) a decision
to grant or deny the ROW, (2) the expiration date set in the
Federal Register notice announcing the segregation, or (3) a
notice terminating the segregation. Id. at 25,209, 25,213. The total
length of the segregation may not exceed two years, but can be
extended once for a period of two years. Id.

FEDERAL COURT UPHOLDS FLPMA WITHDRAWAL AFTER

FINDING THAT THE LEGISLATIVE VETO PROVISION WAS

SEVERABLE

In Yount v. Salazar, Nos. CV11-8171-PCT DGC et al., 2013
WL 1149776 (D. Ariz. Mar. 20, 2013), the court addressed
whether section 204(c) of the Federal Land Policy and Man-
agement Act of 1976 (FLPMA), 43 U.S.C. § 1714, under which
the Secretary of the Interior had withdrawn approximately one
million acres in Arizona from location under the mining laws, was
unconstitutional as violating the separation of powers provisions

of the U.S. Constitution. 2013 WL 1149776, at *1–2. Section
204(c) of FLPMA requires that withdrawals of 5,000 acres or
more must be submitted to Congress, which can reverse the
withdrawal with a “concurrent resolution stating that such House
does not approve the withdrawal.” 43 U.S.C. § 1714(c)(1). The
court held that under I.N.S. v. Chadha, 462 U.S. 919 (1983),
the legislative veto contained in FLPMA section 204(c) was
unconstitutional because after delegating power to an executive
agency, Congress cannot alter that grant “merely through a
resolution of one or both houses . . . .” 2013 WL 1149776, at *2.
Instead, “Congress must act ‘in conformity with the express
procedures of the Constitution’s prescription for legislative action:
passage by a majority of both Houses and presentment to the
President.’ ” Id. (quoting Chadha, 462 U.S. at 958). Accordingly,
because section 204(c) allows Congress to void the Secretary’s
withdrawals of over 5,000 acres without presentment to the
president, the court found it unconstitutional. Id.

Because the United States did not dispute the unconsti-
tutionality of the legislative veto of section 204(c), the primary
dispute was whether the veto was severable from the remainder of
section 204(c), which contains FLPMA’s authority for with-
drawals of 5,000 acres or more. Id. After examining the historical
and legislative history of FLPMA and the language of the law
itself, the court relied on FLPMA’s severability provision, see 43
U.S.C. § 1701 note (referencing Pub. L. No. 94-579, § 707, 90
Stat. 2743), to hold that the veto was severable because “FLPMA
will remain fully operative absent the legislative veto.” 2013 WL
1149776, at *18.

M I C H A E L  R .  M C C A R T H Y

M A R G A R E T  B .  L A B I A N C A

—  R E P O R T E R S  —

PLAN OF OPERATIONS REMAINS IN EFFECT DURING

TEMPORARY CESSATION OF MINING OPERATIONS

In Center for Biological Diversity v. Salazar, 706 F.3d 1085
(9th Cir. 2013), the U.S. Court of Appeals for the Ninth Circuit
considered whether a plan of operations for a mine automatically
becomes inoperative when the mine ceases operations, such that
a new plan of operations must be submitted and approved by
BLM prior to resumption of mining operations. The case involved
the Arizona 1 uranium mine, which ceased production in 1992 and
was placed on “standby and interim management status” until the
operator applied to BLM to restart the mine in 2007. Id. at 1088.
BLM regulations provide that a “plan of operations remains in
effect as long as [the operator is] conducting operations, unless
BLM suspends or revokes [the] plan of operations.” 706 F.3d at
1091 (alterations in original) (quoting 43 C.F.R. § 3809.423). The
appellants argued that the plan of operations ceased being
effective when the mine shut down in 1992. Id.
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But the Ninth Circuit affirmed the district court’s holding that
temporary cessation of mining activities did not render the plan of
operations ineffective. In particular, the court found that the plan
of operations for the Arizona 1 mine, and the mining regulations
in general, provide for “interim management plan[s]” governing
“periods of temporary closure.” Id. at 1092 (quoting 43 C.F.R. §
3809.401(b)(5)). Further, the court noted that BLM has the
obligation to review the closed operation after five years of
inactivity “and determine whether BLM should terminate [the]
plan of operations and direct final reclamation and closure.” Id.
(alteration in original) (quoting 43 C.F.R. § 3809.424(a)(3)).
Additionally, under 43 C.F.R. § 3809.424(a)(4), BLM may
initiate bond forfeiture after determining that an operator has
abandoned the mine. 706 F.3d at 1092. In this regard, the court
noted that during the closure period, the operation had “followed
the interim management portion of the . . . plan of operations” by
maintaining mine facilities, paying taxes, insurance costs, and
claim maintenance fees, and maintaining its reclamation bond. Id.
at 1088. Accordingly, the court concluded that the regulations
providing for interim management and BLM’s review and
termination of a plan of operations for a closed mine “would be
meaningless if a plan of operations automatically became
ineffective upon temporary cessation of mining activities.” Id. at
1092. The court also agreed with the district court “that ‘[t]he
obvious import of these provisions is that a plan of operations
remains effective for periods of operation before and after
temporary closures, with such closures being governed by the
interim management portion of the plan unless BLM elects to
terminate the plan’ early.” Id. (alteration in original) (quoting
Center for Biological Diversity v. Salazar, 791 F. Supp. 2d 687,
693 (D. Ariz. 2011)).

The court also rejected several claims made by the appellants
under the National Environmental Policy Act of 1969 (NEPA),
and in so doing clarified several issues of possible significance to
the mining industry and others. First, the court considered a claim
that BLM needed to supplement the environmental assessment
(EA) that was prepared pursuant to the original 1988 plan of
operations. Appellants argued that BLM’s issuance of a gravel
permit to Mohave County, its approval of an updated reclamation
bond, and its requirement that the mining company obtain a new
air quality control permit were new major federal actions and thus
triggered a requirement for a supplement to the 1988 EA. Id. at
1094–95. The court disagreed, holding that “whether supple-
mentation should occur ‘turns on the value of the new information
to the still pending decisionmaking process . . . .’ ” Id. at 1095
(quoting Marsh v. Oregon Natural Resources Council, 490 U.S.
360, 374 (1989)). The court found that none of the new approvals
“affected the validity or completeness of the 1988 approval of the
Arizona 1 Mine’s plan of operations nor did they prevent [the
operator] from mining under that plan.” Id. Rather, those were
“additional, independent actions.” Id. Thus, there was no ongoing
federal action on the plan of operations upon which the court
could require a supplemental EA. Id.

The court also rejected appellants’ claim that BLM’s
approval of an updated reclamation bond constituted a major
federal action that triggered NEPA. As described by the court, the
update involved merely reviewing the cost of reclamation based

on the provisions of the 1988 plan of operations and determining
“after ‘crunching some numbers,’ that the amount . . . should be
increased in accordance with newly-applicable [BLM] regu-
lations.” Id. at 1096. Requiring the update, the court said, was a
“post-project approval” function for monitoring and determining
compliance with the earlier approved plan of operations, and not
a specific project triggering NEPA analysis. Id.

Finally, the court rejected the appellants’ claim that BLM’s
decision to approve the gravel mining permit for Mohave County
with a categorical exclusion was deficient because it failed to
adequately consider the indirect and cumulative impacts of the
permit, and the impact of connected actions as required by 40
C.F.R. § 1508.25. But the court held that section 1508.25 applies
to environmental impact statements (EIS) and not to categorical
exclusions, and further that the requirements for EISs should not
be extended to categorical exclusions because doing so “is
inconsistent with the efficiencies that the abbreviated categorical
exclusion process provides.” Id. at 1097 (citing 40 C.F.R. §§
1500.4(p), .5(k); Utah Environmental Congress v. Bosworth, 443
F.3d 732,741 (10th Cir. 2006)).

F E D E R A L  —  O I L  &  G A S

continued from page 1

information is protected from disclosure under Exemption 4
under FOIA because the EOI contains “commercial or financial
information obtained from a person [that is] privileged or
confidential.” 5 U.S.C. § 552(b)(4).

BLM Instruction Memorandum No. 95-164 dated August 19,
1995, states that “[a]ll BLM offices hold as confidential the names
of all parties that file an informal EOI, even though those parties
may not have requested confidential treatment, until two business
days following the last day of the competitive lease sale.” Citizens
for a Healthy Community, No. 12-cv-01661-RPM (quoting BLM
Instruction Memo. No. 95-164). The EOI information is limited
to the name of the person or company with mailing address and
telephone number, legal description of the parcels, and the name
and address of any private surface owners. BLM contends that the
exploration for oil and gas on public lands is very competitive and
that those engaged in the business do preliminary investigative
work to consider the possibilities of the acreage there. This is
protected work product that if disclosed would provide an unfair
advantage to competitors.

The district court held that BLM’s contention runs contrary
to the purpose of the public sale process. Competition in bidding
advances the purpose of getting a fair price for a lease of public
land and minerals. Moreover, the identity of the submitter may be
relevant to the plaintiff and others who may raise concerns about
the stewardship records of the potential owner, a factor relevant
to the environmental impact to the proposed sale. The court in its
rationale did not address BLM’s contention that the identity of the
potential bidder would not be a basis for rejecting the sale of the
properties.
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FEDERAL DISTRICT COURT OVERTURNS OIL AND GAS LEASE

SALE FOR FAILURE TO CONSIDER A FULL DEVELOPMENT

SCENARIO THAT INCLUDES FRACKING

The Center for Biological Diversity and the Sierra Club
(Plaintiffs) brought an action for declaratory relief challenging a
BLM decision to sell four oil and gas leases covering lands in
Monterey and Fresno counties, California. The U.S. District Court
for the Northern District of California in Center for Biological
Diversity v. Bureau of Land Management, No. C11-06174 PSG,
2013 WL 1405938 (N.D. Cal. Mar. 31, 2013), granted Plaintiffs’
motion for summary judgment in part holding that BLM violated
the National Environmental Policy Act (NEPA) in its environ-
mental assessment of the lease sale by unreasonably relying on an
earlier single-well development scenario that did not adequately
consider the development impacts of hydraulic fracturing tech-
niques when used in combination with technologies such as
horizontal drilling.

In June 2006, BLM’s Hollister Field Office prepared a
proposed resource management plan/final environmental impact
statement (PRMP/FEIS) to govern management of the Southern
Diablo Mountain Range and Central Coast of California. BLM
adopted the PRMP/FEIS by a record of decision (ROD) issued in
September 2007. In April 2011, BLM announced a proposed
lease sale of approximately 2,700 acres and issued a cor-
responding draft environmental assessment (EA). In the final EA
issued in June 2011, BLM assumed that no more than one
exploratory well would be drilled in total on the land covered by
the leases. The EA did not discuss fracking beyond noting that it
was “not relevant to the analysis of impacts . . . because the
reasonable foreseeable development scenario anticipates very
little (if any) disturbance to the human environment.” 2013 WL
1405938, at *4 (quoting the EA). BLM reserved its analysis of the
impacts of fracking until applications for permit to drill were
submitted. Based on the EA, the BLM California State Director
submitted a finding of no significant impact (FONSI) stating that
“the proposed action would not result in any significant
environmental impact requiring further analysis under NEPA.” Id.
“Plaintiffs filed a protest of the lease sale, asserting that BLM’s
EA was inadequate and that a detailed environmental impact
statement (“EIS”) was required.” Id. at *5. Thereafter, BLM
successfully auctioned leases in three parcels in the planning area.
The remaining fourth parcel was sold “over the counter.” Two of
the leases contained no surface occupancy (NSO) stipulations.

The district court held that in accordance with the decision in
Conner v. Burford, 848 F.2d 1441 (9th Cir. 1988), NSO leases
are “merely rights of first refusal and [do] not result in an
‘irretrievable commitment of resources,’ ” and therefore with
respect to the two NSO leases, there was no obligation to conduct
a NEPA analysis at the time of the sale. 2013 WL 1405938, at *8
(quoting Conner, 848 F.2d at 1447–48). With respect to the other
two leases, BLM “no longer [held] the full range of options for
dealing with surface activities . . . [and] was required to conduct
a thorough NEPA analysis to determine whether the sale would
have a substantial environmental impact.” Id.

The court rejected BLM’s contention that its EA and FONSI
established the basis for determining that the lease sale would not
have a significant environmental impact. The court stated that
“NEPA requires that BLM evaluate all reasonably foreseeable

environmental effects of its actions.” Id. at *9. Here, based upon
historical observation of lease activity, “BLM based its analysis
of the lease sale on the projection that only one well would be
drilled across the four parcels to be leased.” Id. at *10. The court
held that this conclusion “fails to take into account all ‘reasonably
foreseeable’ possibilities as required by NEPA.” Id. BLM
“acknowledged that fracking activity in the United States has
increased dramatically in recent years,” and instead of considering
the potential impact from fracking, BLM chose to ignore it,
asserting that the issues were outside the scope of the EA. Id. The
court concluded that “BLM was unreasonable in categorically
refusing to consider an effect that bears ‘reasonably close causal
relationship’ to the action at issue” and “this ‘cursory and in-
consistent treatment’ was arbitrary and capricious.” Id. (quoting
Ocean Advocates v. U.S. Army Corps of Engineers, 402 F.3d 846,
867 (9th Cir. 2005); Blue Mountains Biodiversity Project v.
Blackwood, 161 F.3d 1208, 1213 (9th Cir. 1998)).

The court rejected Plaintiffs’ contention that the lease sale
was flawed because BLM violated substantive provisions of the
Mineral Leasing Act (MLA), 30 U.S.C. §§ 181–263. The MLA
provides that “All leases of lands containing oil or gas, . . . shall
be subject to the condition that the lessee will, in conducting . . .
[its] operations, use all reasonable precautions to prevent waste of
oil or gas developed in the land.” 30 U.S.C. § 225. Based on this
provision, Plaintiffs contended that BLM violated the MLA by
failing to include lease terms requiring lessees to take all
reasonable precautions to prevent emissions of natural gas. 2013
WL 1405938, at *14. In rejecting this contention, the court held
that the lease terms at issue are similar to the language contained
in the MLA and “[n]othing in the language [of the MLA] suggests
that courts may affirmatively compel BLM to require lessees to
employ certain technologies, however reasonable or economically
viable.” Id. 

DISTRICT COURT DENIES FEDERAL OIL AND GAS LESSEE’S

USE OF SURFACE ESTATE TO ACCESS A WELL LOCATED ON

ADJACENT PROPERTY

In Entek GRB, LLC v. Stull Ranches, LLC, No. 11-cv-01557-
PAB-KLM, 2013 WL 1313786 (D. Colo. Mar. 29, 2013), the
U.S. District Court for the District of Colorado held that the
owner of a federal oil and gas lease on split estate lands had the
right to use the surface estate of the lease to develop subjacent
minerals, but did not have the right to use the surface estate to
reach a well located on the adjacent surface estate of a third party
even if the minerals sought to be extracted were located under the
lease. The court additionally rejected the lessee’s argument that as
unit operator it could access the surface estate of all lands
committed to the federal unit. We previously reported on this case
in Vol. XXIX, No. 4 (2012) of this Newsletter.

Entek GRB, LLC (Entek) owned federal oil and gas leases in
lands where the United States conveyed the surface estate and
reserved the minerals pursuant to the Stock-Raising Homestead
Act of 1916 (SRHA). See 43 U.S.C. § 299. The leases were
committed to the Focus Ranch Unit (FRU), a federal oil and gas
unit. Entek was the unit operator. Stull Ranches, LLC (Stull)
owned the surface estate of lands included in certain Entek leases.
A dispute arose over Entek’s right to use Stull’s surface to
develop oil and gas subjacent to Stull’s surface estate as well as
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Entek’s right to cross Stull’s surface to access Entek’s well
located on adjacent property in which BLM owned the surface.

The court held that Entek had the right to access Stull’s
surface estate to perform work “reasonably incident to the
development of Entek’s mineral estate that is subjacent to Stull’s
surface estate” and to “access well sites or proposed well sites that
are located on or upon, but not adjacent to or adjoining, Stull’s
surface estate.” 2013 WL 1313786, at *4. According to the court,
“Entek’s access to perform work on Stull’s surface estate is
limited to the geographical scope of Entek’s particular mineral
lease.” Id.

Additionally, Entek requested a declaratory judgment that it
could access Stull’s surface to reach a directional well located on
adjacent BLM property, which may drain oil or gas subjacent to
Stull’s surface. Entek relied on, among other things, the SRHA,
which “allows a mineral lessee to enter so much of the surface as
is ‘required for all purposes reasonably incident’ to the extraction
of federal minerals.” Id. at *5 (quoting 43 U.S.C. § 299(a)). The
court rejected Entek’s claim based on the “two surface owners
rule,” a term introduced by Stone & Wolf, L.L.C. v. Three Forks
Ranch, No. Civ. A. 00-RB-01130OES, 2004 WL 5615898 (D.
Colo. Jan. 8, 2004), based on the decision in Mountain Fuel
Supply Co. v. Smith, 471 F.2d 594 (10th Cir. 1973), “that a
federal mineral lessee’s use of a surface estate ‘for development
on the lands of others or to haul over such surface the production
from the lands of others’ was not allowed pursuant to federal
mineral leases.” Entek, 2013 WL 1313786, at *6 (emphasis
omitted) (quoting Mountain Fuel, 471 F.2d at 597). The court
also rejected Entek’s claim that the so-called “unity rule” allowed
Entek to access Stull’s surface. The “unity rule” provides that
“once separately owned surface estates are joined together in
common ownership, the mineral lessee does not have to request
permission to access each lease independently.” Id. at *8 (citing
Mountain Fuel, 471 F.2d at 597). The court found that “although
the permission to access a surface estate is implied when surface
estates are owned in common, the purpose of the access must still
be reasonably incident to the development of the particular
mineral lease underlying the surface estate.” Id. Accordingly,
Entek could not cross one lease “solely for the development and
extraction of minerals in [another].” Id.

Finally, the court rejected Entek’s claim “that, by approving
the creation of the FRU, the Secretary of the Interior has expressly
modified and amended the federal mineral leases and granted
Entek, as the unit operator, the right to access any and all surface
estates included in the FRU.” Id. at *9. The court found that Entek
was collaterally estopped from making its unit access argument by
the holding in Three Forks Ranch, 2004 WL 5615898. Entek,
2013 WL 1313786, at *11.

Cross appeals have been filed in the U.S. Court of Appeals
for the Tenth Circuit. See Entek GRB, LLC v. Stull Ranches, LLC,
No. 13-1172 (10th Cir. filed Apr. 26, 2013); Entek GRB, LLC v.
Stull Ranches, LLC, No. 13-1204 (10th Cir. filed May 9, 2013).

Editor’s Note: The reporters represented a nonoperator
following the lead of Entek in this case. 

TENTH CIRCUIT DISMISSES LEASE ISSUANCE CHALLENGE

BASED ON ADMINISTRATIVE REMAND RULE

In Vol. XXVIII, No. 3 (2011) of this Newsletter, we reported
on the U.S. District Court for the District of Wyoming’s decision
that the BLM must decide whether to issue oil and gas leases
within 60 days of payment by the highest bidder, but that the
agency is not required to actually issue the leases within 60 days.
Western Energy Alliance v. Salazar, No. 10-cv-0226, 2011 WL
3737520 (D. Wyo. June 29, 2011). The Tenth Circuit dismissed
an appeal by the energy companies for lack of jurisdiction based
on the administrative remand rule. Western Energy Alliance v.
Salazar, 709 F.3d 1040 (10th Cir. 2013).

The plaintiff energy companies argued on appeal from the
district court’s decision that BLM must actually issue the leases
within 60 days of payment rather than merely deciding whether to
issue the leases. The companies relied on 30 U.S.C. § 226, which
provides that “[l]eases shall be issued within 60 days following
payment by the successful bidder of the remainder of the bonus
bid, if any, and the annual rental for the first lease year.” 709 F.3d
at 1044 (quoting 30 U.S.C. § 226(b)(1)(A)) The Tenth Circuit did
not reach the merits of the appeal because it dismissed for lack of
jurisdiction based on the administrative remand rule. Under the
administrative remand rule, “[t]he remand by a district court to an
administrative agency for further proceedings is ordinarily not
appealable because it is not a final decision.” Id. at 1047
(alteration in original) (quoting Bender v. Clark, 744 F.2d 1424,
1426–27 (10th Cir. 1984)).

In determining that the district court’s decision was not
“final,” the court looked at the nature of BLM’s action as well as
the nature of the district court’s order. Because BLM had acted in
a quasi-adjudicative manner with respect to the leases and the
district court had remanded for BLM to take further action on the
withheld lease applications, the district court’s decision was not
“final” under the administrative remand rule. Id. at 1048–49. The
Tenth Circuit considered the energy companies’ argument that
certain exceptions to the administrative remand rule should apply,
including the “practical finality” rule and the “collateral order”
doctrine. Id. at 1049–51. However, the Tenth Circuit concluded
that none of those exceptions applied in these circumstances. 

E N V I R O N M E N T A L  I S S U E S

continued from page 1

In 2009, EPA requested that the Corps use its discretionary
authority under 33 C.F.R. § 325.7 to suspend, revoke, or modify
the permit based on new information and circumstances that
raised concerns within EPA regarding the project’s potential
to degrade downstream water quality. Id. at *2. The Corps
“responded that there were ‘no factors that currently compel[ed it]
to consider permit suspension, modification, or revocation.’ ” Id.
(alteration in original) (quoting Letter from Corps, Huntington
District, to EPA Region III, at 2 (Sept. 30, 2009)). Then, in 2011,
EPA published a final determination in which it exercised its
section 404(c) veto authority and withdrew the Corps disposal site
specification for the Mingo Logan project. In other words, EPA
revoked Mingo Logan’s permit, four years after it was issued. Id.
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Mingo Logan subsequently filed an action in the U.S. District
Court for the District of Columbia, challenging EPA’s authority
to revoke an issued section 404 permit as ultra vires and arbitrary
and capricious. Id. See Mingo Logan Coal Co. v. EPA, 850
F. Supp. 2d 133 (D.D.C. 2012). On cross-motions for summary
judgment, the district court granted judgment to Mingo Logan,
finding that EPA exceeded its authority under section 404(c) by
revoking Mingo Logan’s permit. The district court interpreted
section 404(c) as precluding EPA from withdrawing a disposal
site specification after the Corps issues the permit. The United
States appealed to the D.C. Circuit. 2013 WL 1729603, at *3.

On appeal, the D.C. Circuit found that the language of section
404(c) is unambiguous and imposes no temporal limit on EPA’s
authority to exercise its veto authority and withdraw the disposal
site specification “whenever” EPA makes a determination that
“unacceptable adverse effect[s]” will result. Id. at *5. According
to the court, “the unambiguous language of subsection 404(c)
manifests the Congress’s intent to confer on EPA a broad veto
power extending beyond the permit issuance.” Id. at *4. The court
found section 404(c)’s authorization of a “withdrawal” of a site
disposal specification to be further evidence of EPA’s post-permit
veto authority, as “EPA can withdraw a specification only after it
has been made.” Id.

EPA PROPOSES REVISIONS TO THE NEW SOURCE

PERFORMANCE STANDARDS FOR THE OIL AND GAS INDUSTRY

On April 12, 2013, in response to several petitions for
reconsideration, EPA issued proposed revisions to the new source
performance standards (NSPS) for the oil and gas industry, found
at 40 C.F.R. pt. 60, subpt. OOOO (Quad O). 78 Fed. Reg. 22,126
(Apr. 12, 2013). According to EPA, the proposed changes reflect
recent information showing that more higher-volume storage tanks
will be coming online than the agency originally estimated. EPA
now believes that there will not be sufficient control equipment
available for storage tanks to meet the previous Quad O deadline
of October 15, 2013, to control emissions of volatile organic
compounds (VOC) from tanks by 95%. Id. at 22,128.

Among the more important proposed revisions to Quad O are
the revisions to the storage tank performance standards and
deadlines. For tanks constructed between August 23, 2011, and
April 12, 2013, EPA is proposing that tank owners/operators need
only report (by October 15, 2013) that the tank is operating and
provide the tank’s geographic coordinates. Id. at 22,131. For this
class of tanks, if there is a subsequent change that may increase
the tank’s emissions (e.g., addition of new well or refracture of an
existing well), the owner/operator would be required to comply
with the Quad O performance standards for storage tanks (i.e.,
control VOCs by 95%) within 60 days after the change or by
April 15, 2014, whichever is later. Id. at 22,131. For storage tanks
that begin operating after April 12, 2013, owners/operators must
install controls to reduce VOC emissions by 95% from these tanks
by April 15, 2014, or within 60 days after startup, whichever is
later. Id.

Additionally, EPA is proposing an alternative emissions limit
to allow owners/operators of storage tanks subject to Quad O to
remove control devices if they can demonstrate that tank
emissions fell below 4 tons per year (tpy). To qualify for this
alternative emissions limit, owners/operators would have to

document that emissions remained below 4 tons for at least 12
consecutive months. Id. at 22,129. If emissions later increase to
or above the 4 tpy limit, owners/operators would have 30 days to
meet the Quad O performance standards for storage tanks. Id. at
22,134.

EPA anticipates taking final action on the proposed revisions
by July 31, 2013. EPA, “Proposed Updates to Requirements for
Storage Tanks Used in Oil and Gas Production” (Mar. 28, 2013).
The agency is continuing to review other issues raised in the
petitions for reconsideration, which it plans to address by the end
of 2014. Id.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

FIVE NEW NATIONAL MONUMENTS ESTABLISHED

On March 25, 2013, President Barack Obama signed
proclamations establishing five new national monuments using his
authority under the Antiquities Act of 1906, 16 U.S.C. § 431. The
monuments are located in Delaware, Maryland, New Mexico,
Ohio, and Washington and vary significantly in size and extent.
The new monuments include the Charles Young Buffalo Soldiers
National Monument in Ohio, the First State National Monument
in Delaware, and the Harriet Tubman Underground Railroad
National Monument in Maryland. Each of these monuments will
be managed by the Department of the Interior’s (DOI) National
Park Service. Additionally, the president established the Rio
Grande del Norte National Monument in New Mexico, comprised
of approximately 243,000 acres in northern New Mexico near
Taos. Finally, President Obama designated the San Juan Islands
in northern Puget Sound in Washington as a national monument.
The area is comprised of 450 islands, rocks, and pinnacles, and is
approximately 1,000 acres in size. Both the San Juan Islands and
the Rio Grande del Norte National Monuments will be managed
by the U.S. Bureau of Land Management (BLM).

BLM ISSUES APPROVED LAND USE PLAN FOR OIL SHALE

AND TAR SANDS DEVELOPMENT

On April 1, 2013, the BLM issued approved land use plan
amendments and a record of decision (ROD) for the allocation of
oil shale and tar sands resources on lands administered by the
BLM in Colorado, Utah, and Wyoming. See 78 Fed. Reg. 19,518
(Apr. 1, 2013). The approved amendments modify 10 existing
resource management plans (RMP) in the affected areas. The
RMP amendments make available approximately 679,000 acres
of land for oil shale leasing and development and approximately
132,000 acres for leasing and development of tar sands. The 2013
oil shale decision replaces a similar 2008 land use plan that would
have made approximately two million acres available for oil shale
and tar sands leasing and development. See 73 Fed. Reg. 72,519
(Nov. 28, 2008). The BLM elected to prepare a new land use plan
regarding oil shale and tar sands development after settling
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litigation filed by environmental protection groups in the U.S.
District Court for the District of Colorado. 

BLM PROPOSES TO AMEND ROYALTY RATE FOR OIL SHALE

The BLM issued a proposed rule to amend its commercial oil
shale leasing regulations. See 78 Fed. Reg. 18,547 (Mar. 27,
2013). The regulations would be revised in order to address
concerns about the royalty system in the existing regulations and
to provide more detail about the environmental protection
requirements. The existing regulations set the royalty rate at 5%
for the first five years of commercial oil shale production,
increasing by 1% each year, starting with the sixth year, and
reaching a maximum royalty rate of 12½%. Several options are
proposed to address concerns, including creating a sliding scale
royalty based on market prices or setting a minimum royalty rate
of 12½%, with the option of increasing the rate. A final rule to
amend the regulations is anticipated in the next couple of years. 

SALLY JEWELL CONFIRMED AS SECRETARY OF THE INTERIOR

Sally Jewell was confirmed by the Senate as Secretary of the
Interior on April 10, 2013, in an 87 to 11 vote, and was sworn in
as the 51st Secretary of the Interior on April 12, 2013, by retired
Supreme Court Justice Sandra Day O’Connor. Prior to her
confirmation, Jewell served in the private sector most recently as
the President and Chief Executive Officer of Recreational
Equipment, Inc. (REI). Jewell graduated from the University of
Washington and began her career as a petroleum engineer with
Mobil Oil Corp. She then spent 19 years in commercial banking,
starting as an energy and natural resources expert and later
working with a wide variety of other businesses.

A L A B A M A —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

DETERMINING PATERNITY OF CHILDREN BORN OUTSIDE

OF MARRIAGE

In the case of Clemons v. Howard, No. 2110744, 2013
WL 1490609 (Ala. Civ. App. Apr. 12, 2013), the Alabama Court
of Civil Appeals set forth the procedure for the judicial
determination of the paternity of children born outside of
marriage. The ruling provides important guidelines for leasing and
title examination of oil and gas prospects on “heir property.” Heir
properties in Alabama can involve gaps in the record chain of title
of over 100 years between the original owner and that owner’s
descendants. In many cases there is a very large number of
descendants, frequently including children born outside of
marriage. Usually, there is no record title from the original owner,
whether by probated will or by deed.

Prior to 1929, Alabama followed common law, which held
that “an illegitimate child, who had not been legitimated, was
considered the child of no one and could inherit from no one.” Id.
at *4 (quoting Stone v. Gulf American Fire & Casualty Co., 554
So. 2d 346, 363 (Ala. 1989)). In 1929, the Alabama Supreme
Court held that “an illegitimate child, who had not been legit-

imated, could inherit from his mother, but not from his father,
even if paternity was shown.” Id. (quoting Stone, 554 So. 2d at
363). Between 1929 and 1979,

Alabama recognized only . . . two methods by which an
illegitimate child could be legitimated in order to inherit
from its father through intestate succession: (1) by
marriage of the parents, accompanied by the father’s
recognition of the child; or (2) by a written declaration,
attested by two witnesses, and filed with the judge of
probate.

Id. (quoting Stone, 554 So. 2d at 363–64). In 1979, Alabama’s
law on inheritance by children born outside of marriage changed
after the U.S. Supreme Court addressed challenges to the Equal
Protection clause of the Fourteenth Amendment in the cases of
Trimble v. Gordon, 430 U.S. 762 (1977), and Lalli v. Lalli, 439
U.S. 259 (1978). Thus, in the case of Everage v. Gibson, 372
So. 2d 829 (Ala. 1979), the Alabama Supreme Court added a third
method that would allow children born outside of marriage to
inherit from their fathers. The third method was a judicial
determination of paternity made within two years of birth and
during the father’s lifetime. Id.

In 1982, the Alabama legislature enacted a statute now
codified at Ala. Code § 43-8-48 that allows children born outside
of marriage to inherit from their fathers by intestate succession “if
the parents marry or if paternity is established by an adjudication
before the death of the father or thereafter by clear and
convincing proof.” Clemons, 2013 WL 1490609, at *5 (quoting
Stone, 554 So. 2d at 367). In 2008, the Alabama legislature
adopted the Alabama Uniform Parentage Act (AUPA), Ala. Code
§§ 26-17-101 to -905, which provided a separate and different
procedure for determining parentage of children born outside of
marriage. The AUPA creates a presumption of paternity if the
father “receives the child into his home and openly holds out the
child as his natural child . . . and establishes a significant parental
relationship with the child by providing emotional and financial
support for the child . . . .” Ala. Code § 26-17-204(a)(5).

In Clemons, the court held that the procedure set forth in Ala.
Code § 43-8-48 applies to the determination of paternity for the
purposes of intestate succession from the father, rather than the
AUPA procedure set forth in id. § 26-17-204(a)(5). Clemons,
2013 WL 1490609, at *7. The court based its decision on
language in the AUPA stating that the AUPA “applies to
determination of parentage in [Alabama] except for matters
relating to legitimation and adoption.” Clemons, 2013 WL
1490609, at *7 (quoting Ala. Code § 26-17-103(a)). The court
found that the determination of paternity for the purposes of
intestate succession fell within the “legitimation” exception to the
AUPA, and that Ala. Code § 43-8-48 was the applicable statute.
Therefore, the rule in Alabama for determining paternity for the
purposes of intestate succession is now that paternity must be
established (1) by an adjudication before the death of the father or
(2) after the death of the father by clear and convincing proof. See
Clemons, 2013 WL 1490609, at *7. See also § 43-8-48(2).
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C A L I F O R N I A  —  M I N I N G

D O N O V A N  C .  C O L L I E R

A M A N D A  S C H N E I D E R

—  R E P O R T E R S  —

CEQA PERMITS PROJECT-SPECIFIC THRESHOLDS OF

SIGNIFICANCE

In Save Cuyama Valley v. County of Santa Barbara, 153 Cal.
Rptr. 3d 534 (Cal. Ct. App. 2013), the California Second District
Court of Appeal affirmed the trial court’s judgment in favor of
Santa Barbara County and its board of supervisors (collectively
County) in a California Environmental Quality Act (CEQA), Cal.
Pub. Res. Code §§ 21000–21177, challenge against the County
for approving Troesh Materials, Inc.’s (Troesh) Diamond Rock
Mine.

The Diamond Rock Mine is a proposed sand and gravel mine
that would be located within the often dry bed of the Cuyama
River at a stretch in the eastern part of Santa Barbara County
where the river is 2,500 feet wide. The mine would excavate
approximately 500,000 tons each year and would cover 84 acres
by the end of the 30-year permit period. The Diamond Rock Mine
location is also 1,500 feet upstream from another sand and gravel
mine along the path of the Cuyama River. The County approved
a conditional use permit for the mining operations and certified an
environmental impact report (EIR) on September 23, 2008. 153
Cal. Rptr. 3d at 537. Save Cuyama Valley, a citizens’ group,
challenged the approval on a number of CEQA grounds.

Save Cuyama Valley’s main arguments focused on perceived
inadequacies in the EIR. Specifically, the group argued that
(1) the County violated CEQA in defining its threshold of
significance for assessing the impacts rather than using the
thresholds found in appendix G of the CEQA guidelines, Cal.
Code Regs. tit. 14, div. 6, ch. 3, art. 20, app. G; (2) the mitigation
measures on which approval was conditioned are too nebulous to
satisfy CEQA; and (3) the EIR is deficient because the same
significance threshold was used to assess both the project’s
individual and cumulative impacts on water usage and quality. Id.
at 540–41, 44. The court rejected all three arguments as described
below.

Significance Thresholds. In approving the Diamond Rock
Mine project, the County evaluated whether the mine’s water
consumption would be significant within the meaning of CEQA
by using the threshold of significance adopted by the County in its
Environmental Threshold and Guidelines Manual, last updated in
August 1992. Id. at 539. Save Cuyama Valley argued that the
County could not deviate from the thresholds in appendix G of the
CEQA guidelines. The court rejected Save Cuyama Valley’s
argument, finding that CEQA grants agencies discretion to
develop their own thresholds of significance. Cal. Code Regs.
tit. 14, § 15064(d). Further, CEQA only requires that a threshold
be formally adopted if it is for “general use,” defined as for use in
evaluating significance in all future projects. Id. § 15064(b). Here,
the County’s threshold was specific to the report used for this
project, not for general use, and therefore did not require formal
adoption. 153 Cal. Rptr. 3d at 541 (citing Oakland Heritage

Alliance v. City of Oakland, 124 Cal. Rptr. 3d 755, 765 (Cal. Ct.
App. 2011).

Deferred Mitigation. The approved conditional use permit
includes a number of mitigation measures, including Mitigation
Measure W-2 (MM W-2), which

requires Troesh to: (1) conduct a semi-annual survey of
river bottom elevations in three locations . . . ; (2) submit
this data for review by the State’s Office of Mine
Reclamation (“OMR”), the County’s Planning and
Development Department, and the County’s Flood
Control District . . . ; and (3) should “adverse hydraulic
conditions [be] evident, or appear to be developing,
which could result in off-site impacts,” to confer with the
County agencies to modify the mining pit layout, width
and/or depth to avoid these impacts.

Id. at 539. Save Cuyama Valley took issue with the deferred
mitigation measure, but the court found that under CEQA, deferral
is permitted if, in addition to demonstrating some need for
deferral, the agency (1) commits itself to mitigation and (2) spells
out in its EIR the possible mitigation options that would meet
“specific performance criteria” contained in the report. 153 Cal.
Rptr. 3d at 543. The County satisfied those requirements here. Id.

Significance Thresholds for Individual and Cumulative
Impacts. Save Cuyama Valley argued that the EIR’s analysis of
the mine’s effect on the water supply was deficient because (1) the
same threshold of significance was used to assess individual and
cumulative impacts, and (2) the standard was out of date. Id. at
544. The court found that the threshold employed here assessed
cumulative impacts and “was derived from an examination of the
tolerable impact of an individual project on the amount of water
available [throughout the Cuyama River basin].” Id. Though the
EIR lacked an analysis of noncumulative impacts, the court found
such analysis was unnecessary as no significant impact was found
using the more stringent cumulative impact threshold. Id.

The court rejected Save Cuyama Valley’s argument that the
threshold used was out of date, noting that the County consulted
with its water agency and examined recent studies in determining
that the threshold was still valid. Id. at 544–45.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

NEW COGCC SETBACK RULES

The Colorado Oil and Gas Conservation Commission
(COGCC) adopted new regulations regarding setbacks, including
new definitions related to the new rules, as well as a revised
definition of Designated Outside Activity Areas. The new rules
will be added to the COGCC regulations in the 100 series
(Definitions), 300 series (Drilling, Development, Production, and
Abandonment), 600 series (Safety Regulations), and 800 series
(Aesthetic and Noise Control Regulations), and are effective
August 1, 2013.



page 10 MINERAL LAW NEWSLETTER

100 Series (Definitions)

The definitions section of the regulations, 2 Colo. Code Regs.
§ 404-1:100, was amended to include definitions of certain types
of buildings or areas:

• Building Unit: Shall mean a Residential Building Unit
and every 5,000 square feet of building floor area in
commercial facilities or every 15,000 square feet of
building floor area in warehouses that are operating and
normally occupied during working hours.

• Designated Setback Location: Any Oil and Gas Location
within, or proposed to be constructed within, a Buffer
Zone Setback (1,000 ft.), Exception Zone Setback (500
ft.), within 1,000 feet of a High Occupancy Building
Unit, or within 350 feet of a Designated Outside Activity
Area. The measurement for determining any Designated
Setback Location shall be made from the center of the
well or production facility nearest any Building Unit to
the nearest wall or corner of such Building Unit.

• High Occupancy Building Unit: Defined by reference
to Colorado statutory definitions of Public School;
Nonpublic School; Nursing Facility; Hospital; Life Care
Institutions; Correctional Facility, provided that the
facility or institution regularly serves 50 or more
persons; or an operating Child Care Center.

• Residential Building Unit: A building or structure
designed for use as a place of residency by a person, a
family, or families. The term includes manufactured,
mobile, and modular homes, unless such home is
intended for temporary occupancy or for business
purposes.

• Urban Mitigation Area: An area where: (1) at least 22
Building Units or one High Occupancy Building Unit
(existing or under construction) are located within a
1,000-foot radius of the proposed Oil and Gas Location;
or (2) at least 11 Building Units or one High Occupancy
Building Unit (existing or under construction) are
located within any semicircle of the 1,000-foot radius of
the proposed Oil and Gas Location.

300 Series (Drilling, Development, Production, and
Abandonment)

Rule 303 was amended to provide that an Application for
Permit to Drill (Form 2) shall specify the distance between the
wall or corner of the nearest Building Unit and the center of the
proposed well. See 2 Colo. Code Regs. § 404-1:303. Also, an Oil
and Gas Location Assessment (Form 2A), is required for the
addition of a well or a pit to any existing Oil and Gas Location,
subject to certain exceptions, in addition to the other circum-
stances in which a Form 2A is required. Form 2A shall also
specify the distance between the wall or corner of the nearest
Building Unit and the center of the proposed or existing wellhead
or production facility closest to said Building Unit. The Form 2A
information requirements were also amended to require a scaled
drawing or scaled aerial photograph showing the approximate
outline of the Oil and Gas Location and the well or reference
point used for measuring distances, and all visible improvements
within 500 feet of the proposed Oil and Gas Location. There are

additional requirements for a Form 2A for a proposed Oil and Gas
Location within 1,000 feet of a Building Unit, including evidence
that the Building Unit owners within the Buffer Zone received the
pre-application notice required by Rule 305.a.(1). If the proposed
Oil and Gas Location is within an Urban Mitigation Area, the
Form 2A shall include evidence that the local government
received the pre-application notice required by Rule 305.a.(2).

Rule 305 as amended sets out the Form 2 and 2A application
procedures. See 2 Colo. Code Regs. § 404-1:305. This rule now
requires that for Oil and Gas Locations proposed within an Urban
Mitigation Area or within the Buffer Zone Setback, an operator
shall provide a Notice of Intent to Conduct Oil and Gas
Operations to specified persons not less than 30 days prior to
submitting a Form 2A Oil and Gas Location Assessment to the
director. For an Urban Mitigation Area, notice must be given to
the local government in writing, to the Local Governmental
Designee (LGD) in those jurisdictions that have designated an
LGD, and to the planning department in jurisdictions that have no
LGD. The notice shall serve as an invitation to the local
government to engage in discussions with the operator regarding
proposed operations and timing, local government jurisdictional
requirements, and opportunities to collaborate regarding site
development. A local government may waive its right to notice as
set forth in the rule. In an Exception Zone or Buffer Zone Setback
(see the discussion under Rule 604, below), operators shall notify
the surface owner and the owners of all Building Units that a
permit to conduct Oil and Gas Operations is being sought. The
operator may rely on the county assessor tax records to identify
the persons entitled to this notice, and the rule specifies the
contents of the notice. Rule 305.c.(1).C requires an Oil and Gas
Location Assessment Notice (OGLA Notice) to be given to
surface owners, owners of all Building Units within the Exception
Zone Setback, and owners of surface property within 500 feet of
the proposed Oil and Gas Location, for locations not subject to
Rule 318A or 318B. The operator may rely on the tax records of
the county assessor to identify the persons entitled to receive the
OGLA Notice. The rule specifies information that must be
included in the OGLA Notice.

Rule 305.c.(2) also requires a Notice of Comment Period to
be provided by postcard to owners of Building Units within the
Buffer Zone. The operator may rely on the county assessor’s tax
records to identify persons entitled to receive the Buffer Zone
notice. The rule states the information that must be included in
this notice. Notices may be waived, but a waiver by a surface
owner or its agent shall not prevent the surface owner or any
successor-in-interest to the surface owner from rescinding that
waiver if such rescission is in accordance with applicable law.

Rule 305.d. provides that the director shall immediately post
on the COGCC website any comments received from the public,
the LGD, the Colorado Department of Public Health and
Environment, or Colorado Parks and Wildlife regarding the
proposed Oil and Gas Location. The comment period is 20 days,
except that it shall be extended to 30 days on written request
during the 20-day comment period by the LGD, the Colorado
Department of Public Health and Environment, Colorado Parks
and Wildlife, the surface owner, or an owner of surface property
who receives notice under Rule 305.c.(1).A.iii. The comment
period shall be extended to 40 days for Oil and Gas Locations
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proposed within an Urban Mitigation Area or within 500 feet of
a Building Unit, upon written request of the LGD received within
the original 20-day comment period.

Rule 305.e. states that upon the conclusion of the comment
period and any applicable consultations, the director may attach
technically feasible and economically practicable conditions of
approval to the Form 2 or Form 2A as the director deems
necessary to implement the provisions of the Oil and Gas
Conservation Act or the COGCC rules pursuant to staff analysis
or to respond to legitimate public health, safety, or welfare
concerns expressed during the comment period. An applicant
under Rule 305 who claims that such a condition is not technically
feasible, economically practicable, or necessary shall have the
burden of proof on that issue before the COGCC.

Rule 305.f. provides that not less than 30 days in advance of
commencement of operations with heavy equipment for the
drilling of a well, operators shall provide the statutorily required
notice to the well site surface owners and the LGD. The rule sets
out the required information and other details regarding this
notice.

Rule 306 relates to consultation and meeting procedures and
provides that the surface owner may comment on preferred
locations for wells and associated production facilities, the
preferred timing of oil and gas operations, and mitigation
measures or best management practices to be used during oil and
gas operations. See 2 Colo. Code Regs. § 404-1:306. The right to
consult may be waived, permanently or otherwise, by the surface
owner in writing. LGDs have the right to consult, and the COGCC
shall consult with Colorado Parks and Wildlife and with the
Colorado Department of Public Health and Environment in
certain circumstances set forth in Rule 306.c., d. An operator shall
be available to meet with Building Unit owners who receive an
OGLA Notice or a Buffer Zone Notice as set forth in Rule 306.e.
Operators will consider all legitimate concerns related to public
health, safety, and welfare raised during informational meetings
or in written comments. In consultation with the director and the
LGD, if the LGD so requests, operators will add relevant and
appropriate best management practices or mitigation measures as
conditions of approval into the Form 2A and any associated Form
2s. The director shall not approve a Form 2A until the operator
certifies that it has complied with the meeting requirements of
Rule 306.e.

600 Series (Safety Regulations)

The statewide location requirement in Rule 603, 2 Colo.
Code Regs. § 404-1:603, was revised to provide that at the time
of initial drilling, a well shall be located not less than 200 feet
from buildings, public roads, major above-ground utility lines, or
railroads, and that a well shall be located not less than 150 feet
from a surface property line unless the director grants an ex-
ception as allowed under certain circumstances and a written
waiver is obtained from the offset surface owners.

Rule 604 contains the new setbacks effective August 1, 2013,
which include:

• Exception Zone Setback: No Well or Production Facility
shall be located 500 feet or less from a Building Unit,
except as provided in Rules 604.a.(1).A, .B, and 604.b.
These rules provide that the director shall not approve a

Form 2A or associated Form 2 unless, as to an Exception
Zone Setback in an Urban Mitigation Area, the operator
submits waivers from each Building Unit Owner within
500 feet of the proposed oil and gas location or obtains
a variance pursuant to Rule 502. In an Exception Zone
Setback not in an Urban Mitigation Area, the operator
must certify compliance with Rules 305.a., .c., and
306.e., and the Form 2A or Form 2 must contain
conditions of approval related to site-specific mitigation
measures sufficient to eliminate, minimize, or mitigate
potential adverse impacts to public health, safety,
welfare, the environment, and wildlife to the maximum
extent technologically feasible and economically prac-
ticable. Alternatively, in an Urban Mitigation Area, the
Oil and Gas Location may be approved as a part of a
Comprehensive Drilling Plan pursuant to Rule 216.

• Buffer Zone Setback: No well or production facility shall
be located 1,000 feet or less from a Building Unit until
the operator certifies it has complied with Rule 306.e.
and the Form 2A or Form 2 contains conditions of
approval related to site-specific mitigation measures as
necessary to eliminate, minimize, or mitigate potential
adverse impacts to public health, safety, welfare, the
environment, and wildlife.

• High Occupancy Buildings: No well or production
facility shall be located 1,000 feet or less from a High
Occupancy Building Unit without COGCC approval
following application and hearing. Exception Zone
Setback mitigation measures pursuant to Rule 604.c.
shall be required unless the COGCC determines
otherwise.

• Designated Outside Activity Areas: No well or
production facility shall be located 350 feet or less from
the boundary of a Designated Outside Activity Area. The
COGCC in its discretion may establish a setback of
greater than 350 feet. Buffer Zone Setback mitigation
measures pursuant to Rule 604.c. shall be required for
oil and gas locations within 1,000 feet of a Designated
Outside Activity Area, unless the COGCC determines
otherwise. The definition of a Designated Outside
Activity Area was changed in Rule 100 to specified
types of areas owned or operated by a local government
or where ingress to or egress from the venue could be
impeded in the event of an emergency condition at an
Oil and Gas Location less than 350 feet from the venue,
as further defined in the rule. The final Statement of
Basis, Specific Statutory Authority, and Purpose for the
new setback rules, available on the COGCC website,
http://cogcc.state.co.us, states that this definition was
revised to conform to other changes arising out of the
setback rulemaking, and that the COGCC has also
revised this rule to reject the Colorado Court of Appeals’
interpretation of the prior rule articulated in the decision
in Chase v. Colorado Oil & Gas Conservation
Commission, 284 P.3d 161 (Colo. App. 2012). The
Chase case was reported in Vol. XIX, No. 4 (2012) of
this Newsletter.
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Rule 604.b. sets out when the director may grant an exception
to setback distance requirements, including situations involving
existing Oil and Gas Locations and existing or future surface use
agreements or site-specific development plans.

Rule 604.c. sets out required mitigation measures within a
Designated Setback Location, except certain measures may not
apply as determined by the director if a location comes within a
Designated Setback Location solely as a result of surface
development after well pad construction begins or production
equipment has been placed. The mitigation measures relate to
noise, closed-loop drilling systems such as pit restrictions and
green completions, emission control systems, traffic, multiwell
pads, leak detection plan, berm construction and a number of
other topics, including site-specific measures developed during
Rule 306 consultation. In the Exception Zone Setback, all of the
previous mitigation measures apply, plus additional berm
construction requirements.

800 Series (Aesthetic and Noise Control Regulations)

Rule 805 requirements regarding odors now apply to crude
oil, condensate, and produced water tanks with uncontrolled
actual emissions of volatile organic compounds of five tons per
year or greater, located within 1,320 feet of a Building Unit or
Designated Outside Activity Area. See 2 Colo. Code Regs.
§ 404.1:805.

NEW COGCC GROUNDWATER REPORTING RULES

In Vol. XXX, No. 1 (2013) of this Newsletter, we reported on
the new rules that became effective May 1, 2013, regarding
groundwater sampling and reporting. The rules described in that
report are now in place and are codified at 2 Colo. Code Regs.
§§ 404-1:609, :318A. As stated in the prior report, the new rules
require initial sampling of up to four water sources within a one-
half-mile radius of a proposed oil and gas well within 12 months
prior to drilling. Subsequent samples of each well must be taken
between six and 12 months of the initial sampling, and again
between 60 and 70 months after completion. In the Greater
Wattenberg Area (GWA) of northeastern Colorado, operators will
be required to sample one water well per quarter section, pre- and
post-drilling.

Rule 609 is the statewide groundwater baseline sampling and
monitoring rule. See 2 Colo. Code Regs. § 404-1:609. It does not
apply to an existing oil or gas well that is repermitted for use as
a Dedicated Injection Well, nor to wells regulated under Rule
608.b., which applies to coalbed methane wells, Rule 318A.e.(4),
which applies to wells in the GWA, or orders of the COGCC with
respect to the northern San Juan Basin promulgated prior to the
effective date of the new rule that provide for groundwater testing.

Rule 318A.e.(4) was amended to include the same provisions
as Rule 609 regarding the types of tests to be done. Rule 318A.e.
provides for fewer samples, due to the fact that many existing
samples already exist in this area.

Rule 609.b. provides criteria for selecting sampling locations
where more than four available water sources are present.
Available water source is defined as “a water source for which the
water well owner, owner of a spring, or a land owner, as
applicable, has given consent for sampling and testing and has
consented to having the sample data obtained made available to

the public, including without limitation, being posted on the
COGCC website.” 2 Colo. Code Regs. § 404-1:100. Prior to
spudding, if an available water source is unable to be located, an
operator may request an exception from the requirements of the
rule under stated circumstances, which primarily relate to there
not being any available water sources within one-half mile of the
well or there only being unsuitable sources. Rule 609.f. provides
“[c]opies of all final laboratory analytical results shall be provided
to the Director and the water well owner or landowner within
three (3) months of collecting the samples.” The analytical results
and certain other information shall be submitted to the director,
and the director shall make the analytical results available publicly
by posting on the COGCC’s website or through another means
announced to the public.

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

P E T E R  G .  B A R T O N

P R E S T O N  C A R T E R

—  R E P O R T E R S  —

EPA ISSUES GENERAL PERMIT FOR SMALL SUCTION DREDGE

PLACER MINING IN IDAHO

On April 4, 2013, acting pursuant to section 301 of the Clean
Water Act, 43 U.S.C. § 1311, the U.S. Environmental Protection
Agency (EPA) issued a final National Pollutant Discharge
Elimination System (NPDES) general permit for small suction
dredges in Idaho. EPA, “Authorization to Discharge Under the
NPDES for Small Suction Dredge Placer Miners in Idaho”
(General Permit No. IDG-37-0000 May 6, 2013), http://www.
epa.gov (search “Idaho small suction dredge”) (General Permit);
see 78 Fed. Reg. 20,316 (Apr. 4, 2013). The General Permit
offers coverage for suction dredges with intake nozzle diameters
of five inches or less (or equivalent) operated with equipment
rated at 15 horsepower or less. General Permit, at 4. Permit
coverage does not extend to waters within national protected areas
(e.g., national parks and national monuments), water bodies that
are part of the National Wild and Scenic Rivers System, waters in
areas withdrawn by the Idaho State Board of Land Commis-
sioners, certain segments with impaired water quality, or waters
within the Indian reservations in Idaho (Nez Perce, Shoshone-
Bannock, Coeur d’Alene, Kootenai, or Shoshone-Paiute). Id.
at 5, 7.

The General Permit prohibits, among other things, any visible
increase in turbidity beyond 500 feet downstream of the dredge.
Id. at 10–11. The dredge operator must follow best management
practices, which require avoidance of certain fish spawning
habitat and prohibit operation of the dredge in conjunction with
other mechanized equipment. Id. at 13–15.

To obtain coverage, a dredge operator must submit a notice
of intent. Id. at 4. EPA may deny coverage under the General
Permit and/or require an individual permit if, among other things,
a land management agency with jurisdiction over affected portions
of the receiving waters requests that coverage be denied. Id. at 8.
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M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

MISSISSIPPI STATE OIL AND GAS BOARD ADOPTS HYDRAULIC

FRACTURING RULE

In January 2013, the Mississippi State Oil and Gas Board
(MSOGB) adopted Rule 26, a hydraulic fracturing stimulation
rule, effective March 4, 2013. See Miss. Admin. Code 26-2:1.26.
The rule requires that before an operator can engage in hydraulic
fracturing operations, it must file an Application for Permit to
Drill, Workover or Change Operator (Form 2) and obtain
approval for such operations. Within 30 days after the completion
of the operation, the operator shall file a Well Completion or
Recompletion Report and Well Log (Form 3) containing, among
other information, a list of all additives used. If a substance is
entitled to protection as a trade secret under 29 C.F.R.
§ 1910.1200(i), the specific identity may be withheld. In lieu of
submitting Form 3 to the MSOGB, the rule allows the operator
the option of reporting the data required for Form 3 to FracFocus,
the national chemical disclosure registry, or any other similar
registry, provided the operator files Form 3 with the MSOGB
notifying the board of such choice together with a list of the
chemicals used.

GLOBAL WARMING/KATRINA LITIGATION CONTINUES AFTER

ALL THESE YEARS

The Comer v. Murphy Oil USA litigation, involving whether
defendants’ greenhouse gas emissions caused the damages the
plaintiffs suffered during Hurricane Katrina, continues after nearly
eight years. The litigation has been reported on in Vol. XXIII,
No. 3 (2006); Vol. XXVI, No. 4 (2009); and Vol. XVII, No. 2
(2010) of this Newsletter. At last report, the U.S. District Court
for the Southern District of Mississippi dismissed the plaintiffs’
suit, the plaintiffs appealed to the U.S. Court of Appeals for the
Fifth Circuit where a three-judge panel reversed in part, and a
nine-judge quorum of the Fifth Circuit agreed to an en banc
hearing that effectively vacated the panel opinion. Before the
court could hear the case, a further recusal eliminated the required
quorum of the court and as the court could not act, it directed the
clerk to dismiss the plaintiffs’ appeal. See Comer v. Murphy Oil
USA, 607 F.3d 1049 (5th Cir. 2010). Since the panel opinion had
been vacated and could not be reinstated, there was no Fifth
Circuit opinion or judgment upon which a mandate could issue.
The plaintiffs chose not to file a petition for a writ of certiorari but
instead petitioned the U.S. Supreme Court for a writ of mandamus
asking the Court to order the Fifth Circuit to reinstate their appeal.
The Court denied the plaintiffs’ petition on January 10, 2011. See
In re Comer, 131 S. Ct. 902 (U.S. 2011) (mem.). This ended the
action begun on September 20, 2005.

On May 27, 2011 the plaintiffs filed essentially the same suit
in the U.S. District Court for the Southern District of Mississippi.
See Comer v. Murphy Oil USA, Inc., 839 F. Supp. 2d 849 (S.D.
Miss. 2012). In response to the defendants’ motion to dismiss, the
district court dismissed the complaint, holding that the action was
barred by the doctrines of res judicata and collateral estoppel. The

court also held that the plaintiffs had not alleged injuries fairly
traceable to the defendants and thus, the plaintiffs did not have
standing to pursue the lawsuit. The court further found the
plaintiffs’ claims constituted non-justiciable political questions
because there are no judicially discoverable and manageable
standards for resolving the issues, and because the case would
require the court to make initial policy determinations that have
been entrusted to the U.S. Environmental Protection Agency by
Congress. The court also held the plaintiffs’ entire lawsuit was
preempted by the Clean Air Act. Finally, the court held the second
suit was barred by the statute of limitations and that the alleged
claims did not constitute a continuing tort. On April 16, 2012, the
plaintiffs appealed the judgment to the Fifth Circuit. On May 14,
2013, the Fifth Circuit affirmed the judgment of the district court.
Comer v. Murphy Oil USA, Inc., No. 12-60291, 2013 WL
1975849 (5th Cir. May 14, 2013).

SCHOOL DISTRICT NOT LIABLE FOR SEVERANCE TAX, BUT IS

LIABLE FOR OIL AND GAS BOARD MAINTENANCE TAX

The State of Mississippi holds title to the 16th section in each
township in trust for the educable children in the township. The
Mississippi legislature placed in local school boards management
of these sections in their districts. The school districts, created by
the Mississippi legislature, are agencies of the state and often
lease 16th-section lands for oil and gas exploration. The owners
of produced oil and gas are liable for the payment of severance
taxes, which are paid by the operators of producing wells for and
on behalf of all owners. The Jones County School District
(District) filed suit in the Chancery Court of Jones County against
the Mississippi State Tax Commission (Tax Commission) (now
the Mississippi Department of Revenue), the MSOGB, and others,
asking the court to:

(1) find that the District was not liable for severance taxes
(as to its royalty interest);

(2) direct the Tax Commission to refund taxes erroneously
paid;

(3) find that the District was not liable for MSOGB
maintenance taxes; and

(4) direct the MSOGB to refund all taxes erroneously paid.

The court held that (1) the District was not subject to severance
taxes and (2) the District was entitled to a refund, subject to a
three-year statute of limitations. The court also held that the
District was liable for MSOGB maintenance taxes because the
charges were a fee, not a tax. On appeal, the Mississippi Supreme
Court affirmed in part and reversed in part and remanded the suit,
directing the trial court to consider whether the doctrines of
waiver and/or estoppel should apply to the plaintiffs’ refund
claims. See Jones County School District v. Mississippi De-
partment of Revenue, No. 2011-CA-00712-SCT, 2013 WL
829010 (Miss. Mar. 7, 2013).
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N E V A D A —  M I N I N G

T H O M A S  P .  E R W I N

—  R E P O R T E R  —

CLAIMANT’S APPEAL OF QUIET TITLE DECISION DISMISSED

FOR FAILING TO PAY ANNUAL MAINTENANCE FEES

In Majuba Mining, Ltd. v. Pumpkin Copper, Inc., 299 P.3d
363 (Nev. 2013), the Nevada Supreme Court considered the effect
of the failure of the owner of unpatented mining claims to pay the
federal annual mining claim maintenance fee on or before
September 1, 2011. The issue arose during Majuba Mining, Inc.’s
(Majuba) appeal of a decree of quiet title entered in favor of
Pumpkin Copper, Inc. (now known as Nevada Copper), the owner
of conflicting unpatented mining claims. Id. Majuba appealed the
trial court’s judgment in favor of Nevada Copper. See id. at
363–64.

A trial court ruled that Majuba’s senior unpatented mining
claims were void because Majuba repeatedly “rolled” its mining
claims over a period of two years with no attempt to record and
file certificates of location and mining claim maps for the claims
or to pay the federal annual mining claim maintenance fees for the
mining claims. See Pumpkin Copper, Inc. v. Majuba Mining Ltd.,
No. CI-19001 (Nev. 3d Dist. Ct. Mar. 11, 2011). Nevada Copper
located its junior mining claims after having observed and
recorded Majuba’s serial abandonment and relocation of its
mining claims. Nevada Copper subsequently filed a quiet title
action seeking a declaration that Majuba’s mining claims were
void and that Nevada Copper’s mining claims were valid.

Following the trial court’s entry of the quiet title decree,
Majuba appealed to the Nevada Supreme Court. See 299 P.3d at
363. During the pendency of the appeal, Majuba failed to pay the
federal annual mining claim maintenance fees that were due on or
before September 1, 2011. Id. at 363–64. Nevada Copper filed a
motion to dismiss the appeal on the ground that Majuba’s claims
were void as a matter of law and that Majuba had no property
interest in respect of which the court could enter a quiet title
decree. Id. at 364. The court held that the controversy existing at
the commencement of the litigation was no longer at issue because
Majuba’s mining claims did not exist as a matter of law and
Majuba no longer had mining claims to protect in a quiet title
action. The court dismissed the appeal. Id.

Editor’s Note: The author of this report represented Nevada
Copper at trial and on appeal.

NEVADA SUPREME COURT ACCEPTS CERTIFIED QUESTIONS

ABOUT THE APPLICATION OF THE RULE AGAINST

PERPETUITIES TO A MINING AGREEMENT

In Bullion Monarch Mining, Inc. v. Barrick Goldstrike
Mines, Inc., No. 61059 (Nev. filed June 15, 2012), the Nevada
Supreme Court accepted the following certified questions from
the U.S. Court of Appeals for the Ninth Circuit: “(1) Under
Nevada law, does the Rule Against Perpetuities apply to an area-
of-interest provision in a commercial mining agreement? (2) If the
Rule Against Perpetuities does apply, is reformation available
under Nevada Revised Statute § 111.1039(2)?” Bullion Monarch

Mining, Inc. v. Barrick Goldstrike Mines, Inc. 686 F.3d 1041,
1044 (9th Cir. 2012).

The case arose from a 1979 agreement pursuant to which
Bullion Monarch, Inc. (Bullion) received a 1% net smelter returns
royalty on mining claims in Nevada’s Carlin Trend. The royalty
instrument provided that the royalty would apply to properties
acquired in the area of interest defined in the royalty instrument.
Id. at 1041–42. On February 7, 2011, the U.S. District Court for
the District of Nevada entered summary judgment in favor of
Barrick Goldstrike Mines, Inc., holding that a royalty imposed on
lands acquired subject to an area of interest provision is a
nonvested interest subject to a 21-year perpetuities period. Bullion
Monarch Mining, Inc. v. Barrick Goldstrike Mines, Inc., No.
3:09-CV-00612-ECR-VPC, 2011 WL 484295 (D. Nev. Feb. 7,
2011). The court held that (1) when the parties to a transaction are
corporations and no measuring lives are specified in the parties’
agreement, the perpetuities period is 21 years, id. at *12, (2) that
a contractual term greater than 21 years is void because the
contingent event of acquisition of a property within the area of
interest could occur at any time following 21 years, thus violating
the rule against perpetuities, and (3) that Nevada’s rule against
perpetuities reformation law, Nev. Rev. Stat. § 111.1039(2), does
not apply to nondonative commercial transactions. 2011 WL
484295, at *8. The court concluded that an area of interest clause
in a contract between two corporations would be void ab initio if
the area of interest provision applied to property interests applied
after 21 years. Id. at *9.

Bullion appealed to the Ninth Circuit. On June 13, 2012, the
Ninth Circuit entered its order certifying the questions to the
Nevada Supreme Court. 686 F.3d at 1041. The matter is presently
before the Nevada Supreme Court.

COURT ALLOWS ADVANCE ROYALTIES TO BE CREDITED

AGAINST PRODUCTION ROYALTIES

In Richard J. Cavell v. Borealis Mining Co. & Gryphon Gold
Corp., No. 12-OC-00015-1B (Nev. 1st Dist. Ct. May 21, 2013),
the court held that advance royalty payments payable under a
mining lease were advance payments of the production royalty
prescribed in the mining lease and were cumulatively creditable
against the production royalties owed on the minerals produced
from the leasehold property.

Richard Cavell and his co-owners entered a letter of intent in
July 1996 with J.D. Welsh & Associates, Inc. (Welsh). The letter
of intent provided that Welsh would have the option to lease the
property. The letter of intent also provided that Welsh would pay
advance royalty payments “against the NSR.” The letter of intent
defined “NSR” as a net smelter returns production royalty. The
letter of intent obligated Welsh to pay an initial payment of
$25,000 and granted Welsh immediate access to the property and
the owners’ technical data. The letter of intent also contained a
confidentiality agreement that expressly incorporated the terms of
the letter of intent.

In August 1996, the owners and Welsh entered an option
agreement that provided that Welsh would have a 180-day option
during which to enter into a mining lease. The form of mining
lease to be executed on Welsh’s exercise of the option was
attached to and incorporated by reference in the option agreement.
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The option agreement also expressly incorporated by reference
the terms of the letter of intent. The form of mining lease
obligated Welsh to pay advance royalty payments; however, it did
not expressly provide that the advance royalty payments would be
against the production royalty. In place of an integration clause
typically found in formal agreements, the mining lease contained
a clause that expressly provided that all of the parties’ un-
derstandings and agreements were embodied in the letter of intent,
the confidentiality agreement, and the mining lease.

The mining lease was assigned several times, finally vesting
in Borealis Mining Co. (Borealis). In 2011, Borealis commenced
commercial production of minerals. When Borealis reported its
mineral production and calculation of the production royalties,
Borealis applied a portion of the cumulative advance royalty
payments to the production royalties. Because the cumulative
advance royalty payments, approximately $1,500,000, exceeded
the sum of the production royalties, Borealis asserted that it was
not obligated to pay production royalties until the entire amount
of the cumulative advance royalty payments was exhausted.

The owners commenced an action asserting claims for relief
for declaratory judgment that the advance royalty payments were
not creditable against production royalties and for breach of the
covenant of good faith and fair dealing.

Following a bench trial, the trial court ruled in favor of
Borealis, declaring that because the mining lease contained an
express provision reciting that the parties’ agreements and
understandings were embodied in the letter of intent, the
confidentiality agreement, and the mining lease, and the term
“advance royalty” remained unchanged in the mining lease and
subsequent amendments of the mining lease, the parties intended
that the advance royalty payments would be cumulatively
creditable against production royalty payments.  The trial court
also ruled that Borealis was obligated to pay the monthly advance
royalty payments notwithstanding the commencement of com-
mercial production and that future monthly advance royalty
payments would be credited cumulatively against Borealis’
production royalty obligations.

Editor’s Note: The author represented Borealis Mining
Company in the litigation.

AMENDMENTS TO REPEAL MINERAL TAX PREFERENCES

UNDER STATE CONSTITUTION

In 2011, the Nevada legislature passed Senate Joint
Resolution 15 (SJR 15), which would amend section 1 of
article 10 of the Nevada Constitution by removing the provision
that exempts mines and mining claims from Nevada’s real
property tax laws. See SJR 15, 2011 Sess. 76th Leg. (Nev. 2011).
The Nevada Constitution presently provides that the net proceeds
of minerals may be taxed at a rate not to exceed 5% of the net
proceeds. Nev. Const. art. X, § 5. Net proceeds are defined in
Nev. Rev. Stat. § 362.100. The Nevada Constitution also provides
that on the assessment of value of a patented mine or mining
claim, no value may be attributed to minerals known or believed
to underlie the mining claims. Nev. Const. art. X, § 5.

SJR 15 must be approved a second time by the legislature and
if approved, the resolution will be placed on the statewide ballot
in the 2014 election. SJR 15 was introduced in the Nevada Senate

on Feb. 4, 2013, passed the Senate on April 1, 2013, and passed
the Nevada Assembly on May 23, 2013. See SJR 15, 2013 Sess.,
77th Leg. (Nev. 2013). If SJR 15 is approved by the governor and
the voters, the Nevada Legislature will have the authority to
modify or replace existing law governing taxation of net proceeds
of mines.

N E W  M E X I C O  —  O I L  &  G A S

M A R Y  L Y N N  B O G L E

—  G U E S T  R E P O R T E R  —

CODEVELOPMENT OF OIL & GAS AND POTASH RESOURCES IN

THE DESIGNATED POTASH AREA IN EDDY AND LEA

COUNTIES, NEW MEXICO

In 1939, the Secretary of the Interior issued an order
withdrawing approximately 47,000 acres from oil and gas leasing
and development in Eddy and Lea counties, New Mexico for
the express purpose of “protecting and conserving the potash
deposits” owned by the United States in that area. See 4 Fed.
Reg. 1012, 1012 (Feb. 6, 1939) (1939 Order); see also 30 U.S.C.
§§ 281–287 (potash leases and prospecting permits). Secretarial
policy shifted during and following World War II and following
the ascendance of oil and gas as strategic minerals. By a series of
subsequent orders commencing in 1951, the Secretary revoked the
1939 Order and issued new orders expanding the area (Designated
Potash Area) and codifying a new policy of “providing for
concurrent operations in the prospecting for and the development
and production of oil and gas and potash deposits owned by the
United States within the [Designated Potash Area].” See 16 Fed.
Reg. 10,669, 10,669 (Oct. 16, 1951) (1951 Order); see also 30
Fed. Reg. 6692 (May 11, 1965) (1965 Order); 40 Fed. Reg.
51,486 (Nov. 5, 1975) (1975 Order); 51 Fed. Reg. 39,425
(Oct. 28, 1986) (1986 Order), corrected, 52 Fed. Reg. 32,171
(Aug. 26, 1987). Opening the Designated Potash Area to oil and
gas leasing and development constituted a significant departure
from the withdrawal policy of protecting mineralization embodied
in the 1939 Order. In addition, the post-1939 orders expanded the
Designated Potash Area to encompass 497,000 acres in Eddy and
Lea counties. The 497,000-acre area consists of approximately
90% federal lands administered by the Carlsbad Field Office of
the U.S. Bureau of Land Management (BLM) and 10% state and
fee lands. As to the state and fee lands, the New Mexico Oil
Conservation Division (NMOCD) administers issues relating to
concurrent development in the Designated Potash Area pursuant
to its entirely distinct rule, NMOCD R-111P.

With respect to federal lands within the Designated Potash
Area, a hallmark of the post-1939 orders were the lease stip-
ulations required for lessees with land included in the Designated
Potash Area, which provided for the concurrent development of
both oil and gas and potash as long as oil and gas development did
not unduly waste potash deposits and as long as neither oil and
gas nor potash development and operations constituted a hazard
to or interfered with the development of the other resource.
Whether or not oil and gas development would be allowed
depended on the known commerciality of the potash reserves in
a proposed oil and gas location. If the proposed location
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contained potash ore that was “known to exist in sufficient
thickness and quality to be minable under current economics and
technology” (potash enclave), see 51 Fed. Reg. at 39,426, the
policy of the Department of the Interior was to deny the
application for permit to drill (APD) for that location, subject to
narrow “barren area” and “drilling island” exceptions. Accord-
ingly, the policies in effect for approximately six decades
predicated oil and gas development on the known commerciality
of the potash reserves in the proposed oil and gas location.

As previously reported in Vol. XXX, No. 1 (2013) of this
Newsletter, in 2012 Secretary of the Interior Ken Salazar
promulgated an entirely new administrative framework for
managing issues relating to concurrent development of oil and gas
and potash deposits within the Designated Potash Area. Sec-
retarial Order No. 3324, “Oil, Gas, and Potash Leasing and
Development within the Designated Potash Area of Eddy and Lea
Counties, New Mexico” (Dec. 3, 2012) (2012 Order); see 77 Fed.
Reg. 71,814 (Dec. 4, 2012).

The 2012 Order provides discretion to BLM to deny approval
of any APD to drill an oil and gas well from a surface location
within the Designated Potash Area regardless of the com-
merciality of the underlying potash on the same lands. See 2012
Order § 6.e.(1). The 2012 Order provides: “It is the policy of the
Department of the Interior to deny approval of most applications
for permits to drill oil and gas wells from surface locations within
the Designated Potash Area.” Id. The 2012 Order allows drilling
under three exceptions to this policy:

(1) Wells that will be drilled from “drilling islands” es-
tablished by BLM under the 2012 Order, or under a
prior order, that are located in BLM-established “de-
velopment areas.” This option will be the primary
manner in which APDs are approved and allowed by
BLM. Typically, only one drilling island will be located
in a development area. Id. § 6.e.(1)(a).

(2) Drilling operations within a “barren area” (an area
established by BLM that is known and proved to be
barren of commercial potash), if BLM determines that
the operations “will not adversely affect active or
planned potash mining operations in the immediate
vicinity of the proposed drill-site.” Id. § 6.e.(1)(b).

(3) Drilling operations from a drilling island not covered by
the first exception, or from a single well site established
under the 2012 Order jointly recommended by the oil
and gas lessee and the nearest potash lessee, and
approved by BLM. Id. § 6.e.(1)(c).

As part of the APD approval process, BLM can choose to
establish a development area in connection with the application.
BLM will set the boundaries of the development area and
determine the locations of the drilling islands. BLM can also
create and modify development areas outside of the APD
approval process, based on any information in its possession. Id.
§ 6.e.(2)(a). Factors that will be considered for determining the
location, shape, and size of a development area, as well as the
location and number of the associated drilling island(s), include:
whether the designation allows for “effective extraction of oil and
gas resources while managing the impact on potash resources”;
the application of current oil and gas technology; the geology of

the Designated Potash Area; long-term potash exploration and
mining plans; whether there is a nearby barren area from which
the oil and gas resources may be developed; and input from
lessees or mineral right owners who would be potentially subject
to a unitization agreement within the development area. Id.
§ 6.e.(2)(d), (g). BLM is given more flexibility in allowing
drilling in locations that are proposed to be relatively far from
current and near-term traditional potash mining operations. Id. §
6.e.(2)(e).

Importantly, the 2012 Order mandates that “all Federal oil
and gas leases within a Development Area should be unitized or
subject to an approved communitization agreement unless there
is a compelling reason for another operating system.” Id. § 6.e.(4).
The order also reserves the right of BLM to approve an operator
of a development area or drilling island based on whether the
operator has the resources to comply with the requirements of the
2012 Order and all other applicable laws and regulations, and
whether the operator has provided sufficient financial assurance.
Id. § 6.e.(2)(c). Oil and gas companies are concerned that small
companies, or even larger companies with small acreage in-
vestments in the Designated Potash Area, will not be approved as
operators, and that the 2012 Order favors larger operators. Such
a claim has been raised by at least two operators who have filed
suit in the U.S. District Court for the District of New Mexico
challenging the 2012 Order. See Strata Production Co. v. Salazar,
No. 2013-cv-00205 (D.N.M. filed Mar. 3, 2013).

Guidelines regarding the application and implementation of
parts of the 2012 Order are authorized by the order, but have not
yet been released. See 77 Fed. Reg. at 71,817–18.

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

LEASE BY A “LEGAL” BUT NOT “RECORD TITLE” OWNER

CONSTITUTES A “USE” OF MINERALS UNDER DORMANT

MINERAL ACT

In Estate of Christeson v. Gilstad, 2013 ND 50, 829 N.W.2d
453, the Supreme Court of North Dakota affirmed a district court
ruling that a lease recorded by the legal owner, who is not the
record owner of a mineral interest constitutes a use precluding
abandonment. Edyth Christeson died in 1983, owning certain
mineral interests in Mountrail County, North Dakota. Edyth’s
surviving husband, Emmett Christeson, was her sole heir. 2013
ND 50 ¶ 2. He subsequently married Eleanor Christeson, and in
1989 Emmett and Eleanor executed an oil and gas lease covering
the mineral interests, which was recorded in Mountrail County. Id.
Emmett died in 2000 and was survived by his son, Ronald
Christeson, who died in 2005, survived by his wife, Patricia
Christeson. Id. ¶ 3. In 2007, Wade Gilstad, individually and as
trustee of an irrevocable trust, Charles Gilstad, and Ruth Smith
(Gilstads), as owners of the surface estate, initiated the process to
claim the Christeson mineral interests pursuant to North Dakota’s
dormant mineral statutes, N.D. Cent. Code §§ 38-18.1-01 to -08,
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by mailing a “notice of lapse of mineral interest” to Edyth
Christeson and Emmett Christeson at the address appearing of
record. 2013 ND 50 ¶ 4. They were both deceased at the time;
however, no North Dakota probate proceedings had been
conducted to establish the succession of interest from Edyth to
Emmett. Thus, because an interest vests in a decedent’s heirs at
death, Emmett was the “legal” owner, although not the “record
title owner” of the minerals at the time of the lease. Id. ¶ 9.

North Dakota’s dormant mineral statutes lay out procedures
for a surface owner to succeed to ownership of abandoned mineral
interests under his land. A mineral interest may be deemed
abandoned if unused for a period of 20 years. N.D. Cent. Code
§ 38-18.1-02. A mineral interest is deemed to have been “used”
when, among other things, it “is subject to a lease, mortgage,
assignment, or conveyance of the mineral interest recorded in the
office of the recorder in the county in which the mineral interest
is located.” Id. § 38-18.1-03(1)(d). The dispositive issue on
appeal was whether a lease by one who is the “legal” owner, but
not the “record owner,” constitutes a “use” under the dormant
mineral statutes. 2013 ND 50 ¶ 9. The North Dakota Supreme
Court found that the plain language of the statute only requires
that, to constitute a use, the interest be subject to a lease or other
instrument; it does not require that a lease be by the record title
owner in order to constitute a use that will prevent a finding of
abandonment. Id. ¶ 11. Consequently, the 1989 lease by Emmett
and his spouse constituted a use of the minerals that precluded a
finding of abandonment. Therefore, the court affirmed the district
court’s summary judgment in favor of Christeson’s heirs, who
were eventually established through North Dakota probate
proceedings. Id. ¶¶ 15–16.

ASSUMPTION OF AMI PROVISION DEPENDS ON INTENT OF

PARTIES; SIGNED DIVISION ORDERS DO NOT NECESSARILY

INSULATE OPERATORS FROM UNDERPAYMENT OF ROYALTIES

In Golden v. SM Energy Co., 2013 ND 17, 826 N.W.2d 610,
A.G. Golden, owner of oil and gas leases in McKenzie County,
North Dakota, entered into a letter agreement in 1970 with
Universal Resources Corporation (Universal), whereby Universal
bought all of Golden’s interests in various lands, including the
McKenzie County leases, subject to the reservation of a 4%
overriding royalty interest by Golden. Id. ¶ 2. The letter
agreement also established a “joint area of interest,” also known
as an “area of mutual interest” (AMI), covering seven sections of
land. Id. The parties agreed that Golden would assign to Universal
any leasehold interest he acquired in the AMI, subject to the
reservation of a 4% overriding royalty interest on the leases
assigned, and that Universal would convey to Golden a 4%
overriding royalty interest on any leases Universal acquired in the
AMI. Id. Under the agreement, if production was encountered on
any acreage owned or controlled by Universal in the AMI, the
obligations of the parties would continue to each other for so long
as production continued and apply to new leases and extensions
and renewals of the leases. Id. ¶ 2.

In the early 1980s, Universal acquired several leases in the
AMI, including the “Thompson lease,” and Universal assigned to
Golden a 4% overriding royalty interest in the oil and gas
produced and saved from those leases. Id. ¶ 2. On April 29, 1993,
Universal assigned to Tipperary Petroleum Company (Tipperary)

its interest in the leases and lands covered by the letter agreement.
Id. ¶ 3. The assignment provided that Universal was assigning “all
right, title and interest of Assignor in and to . . . all operating
agreements, joint venture agreements, partnership agreements, and
other contracts, to the extent that they relate to any of the Assets.”
Id. A few months later, Tipperary acquired the “Federal lease,”
also located within the AMI. Id. Then, effective March 1, 2000,
Tipperary sold “all of its interest in the leases and lands subject to
the letter agreement, including the Thompson lease and the
Federal lease, and its contract rights and obligations in the letter
agreement,” to a predecessor to SM Energy Company (SM). Id.

SM operates two wells at issue, the Thompson-Federal well,
which is producing from a spacing unit including the Thompson
lease and the Federal lease, and the Wilson well, which is also
located within the AMI. Id. ¶ 4. SM paid Golden and the other
plaintiffs royalties on production from the Thompson-Federal well
attributable to the Thompson lease, but not the Federal lease. Id.
In addition, SM paid Golden and the other plaintiffs a 4%
overriding royalty interest on production from the Wilson well
since January 2009, but refused to pay the overriding royalty for
earlier periods, because the previous smaller payments were based
on signed division orders. Id. The district court found as a matter
of law that SM, through its predecessors, expressly assumed
Universal’s rights and obligations under the letter agreement. Id.
¶ 5. It also held that SM owed the retroactive royalty payments on
production from the Wilson well, notwithstanding the signed
division orders. Id.

The parties agreed that the AMI provision of the letter
agreement was not a covenant running with the land, but that it
was a personal covenant that was enforceable only between the
original parties to the agreement. Id. ¶ 9. Thus, because an
assignee is responsible only for the obligations of the assignor that
the assignee agrees to undertake, the parties further agreed that in
order for the AMI obligations to be binding on SM, SM and its
predecessors must have agreed to be bound by the AMI clause
pursuant to the various assignments. Id. ¶ 10. The parties focused
on the 1993 assignment from Universal to Tipperary, the pertinent
provisions of which are quoted above. Id. ¶ 12. Golden argued
that SM assumed the AMI provisions, because the acquisition of
the leases was subject to the terms of “other contracts” that “relate
to” the conveyed leases. Id. Specifically, Golden argued that the
AMI provisions of the letter agreement, an “other contract,”
“relate to” the acquisition of the leases. Id. On the other hand, SM
argued that this same provision unambiguously establishes that no
assumption of the AMI clause occurred, because the parties
intended to limit the assignment of any contract only “to the
extent” that it related to one of the leases being assigned. Id. SM
argued that the AMI provision did not “relate to” properties that
Universal had previously acquired and that it was assigning to
Tipperary, but that it only related to properties “that Universal
might acquire in the future.” Id. Ultimately, the North Dakota
Supreme Court found that rational arguments could be made in
favor of each position and that the contract provisions were
ambiguous. Id. ¶ 13. The court held that determining the parties’
intent was a question of fact, which should have precluded the
trial court from entering summary judgment, and remanded the
issue to the district court. Id. ¶¶ 13, 18.
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With respect to the division order issue, SM did not contest
its obligation to pay Golden royalties on the Wilson well, and it
did not deny that Golden was underpaid. Id. ¶ 23. Instead, SM
simply argued that, pursuant to the court’s decision in Acoma Oil
Corp. v. Wilson, 471 N.W.2d 476 (N.D. 1991), it was not
required to compensate royalty owners for underpayment of
royalties if they signed division orders agreeing to the interest to
be paid. Golden, 2013 ND 17 ¶ 23. The court distinguished
Acoma, noting that that case involved a well operator overpaying
some and underpaying other working interest owners, but overall
paying out 100% of the well proceeds to the working interest
owners pursuant to a title opinion and division orders executed by
them. Id. ¶ 24 (citing Acoma, 471 N.W.2d at 484). In Acoma, the
well operator was not liable for the underpayments, because it had
received no benefit and had not been unjustly enriched—the
underpaid owners’ remedy was against the overpaid party. Id.
Overall, the court held that “Acoma does not hold that a well
operator is automatically insulated from liability for
underpayment of royalties simply because the incorrect payments
were made in accordance with an executed division order. . . .
Rather, the right to recovery depends upon the equitable
principles of detrimental reliance and unjust enrichment.” Id. ¶ 25.
Consequently, because Golden was underpaid and SM overpaid,
Golden suffered harm and SM was unjustly enriched by retaining
the benefits of the erroneous division order. Id. The court found
that the district court correctly ruled as a matter of law that SM
owed Golden retroactive royalty payments on production from the
Wilson well. Id. ¶ 26.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

COURT OF APPEALS REVERSES SUMMARY JUDGMENT FOR

EXECUTIVE RIGHTS HOLDER THAT LEASED FOR LOWER

ROYALTY THAN GOING RATE

Notable for its wide-ranging review of the development of
the law concerning the duty owed by the holder of executive
rights to a nonparticipating royalty owner, Bradshaw v. Steadfast
Financial, L.L.C., 395 S.W.2d 348 (Tex. App.—Ft. Worth 2013,
no pet. h.), reversed the summary judgment granted by the trial
court to Steadfast Financial, L.L.C. (Steadfast), the owner of the
executive right to lease the minerals in a tract of 1,800 acres in
Hood County, to Range Production I, L.P., its lessee, and to
assignees of portions of the lessor’s reserved lease royalty.

Steadfast owned the surface and mineral estates of the land,
burdened by Betty Lou Bradshaw’s nonparticipating one-half
interest in the royalty under any lease. Steadfast conveyed the
surface of the land to Range Resources Corp., reserving all of the
oil, gas, and other hydrocarbons, including the executive rights.
Id. at 350. At the same time Steadfast executed an oil and gas
lease to Range Production I, L.P., providing for 1/8 royalty, for a
bonus payment of $7,505 per acre. Id. at 350–51, 353. Steadfast
then assigned royalty interests aggregating 1/16 of oil and gas
production to several assignees, including its managing member.
Id. at 351–53. Bradshaw sued Steadfast, alleging it had breached

its duty to her as executive rights holder. Steadfast had engaged
in self-dealing, she claimed, by failing to obtain a 1/4 royalty rate
in the lease, which she alleged was the “going rate,” and instead
negotiating an excessively large lease bonus and a higher-than-
market price for the surface. Id. at 351. Bradshaw also sued the
Range entities (Range), which she alleged to have conspired with
Steadfast in its breach of duty, and the royalty assignees, seeking
to impose constructive trusts upon their interests. Id.

After a lengthy review of the body of law analyzing the
foundations and extent of the duty of the holder of executive
rights, the court concluded that the Texas Supreme Court has
chosen to follow the theory that the executive’s duty arises from
the nature of the relationship with the nonparticipating royalty
owner, the scope of which depends on the terms of the deed
creating the relationship and on the presence or absence of self-
dealing. See id. at 355–65. Specifically, according to the court,
“the level of duty owed by the executive rights holder depends on
the amount of control placed in his or her hands by the terms of
the [conveyance or reservation of the nonparticipating royalty
interest]—i.e., whether a fraction of royalty or a [fixed] fractional
royalty interest is reserved.” Id. at 370.

The executive will be held to a high standard of duty, in other
words, when the quantum of oil and gas production due the
nonparticipating royalty owner is within the executive’s control.

Because Bradshaw had presented some evidence that a 1/8
royalty was below market for the area, that Steadfast had declined
offers that included a higher royalty, and that the bonus payment
for Steadfast’s lease was higher than was customary in the area,
there was a question of fact whether Steadfast had breached its
duty to Bradshaw, the court held. Id. It rejected Steadfast’s
argument that its duty was limited by the requirement in the deed
creating the nonparticipating royalty interest that any lease must
provide for at least 1/8 royalty. The deed’s requirement merely
established a “floor” and did not estop Bradshaw from claiming
that Steadfast’s duty required it to obtain more. Id. at 371.

Because there was a factual issue whether Steadfast had
breached its duty, and because Steadfast’s alleged breach was the
basis for Bradshaw’s civil conspiracy claims against Range,
summary judgment for Range had likewise been improper. Id. at
372. As to Steadfast’s royalty assignees, only those for whom
Bradshaw had no evidence of any fraudulent transfer were entitled
to summary judgment. See id. at 376.

LESSEE AND OPERATOR HELD NOT LIABLE FOR INTENTIONAL

WASHOUT OF OVERRIDING ROYALTY INTERESTS

The court in Stroud Production, L.L.C. v. Hosford, No.
01-11-00593-CV, 2013 WL 811454 (Tex. App.—Houston [1st
Dist.] Mar. 5, 2013, pet. filed), reversed the trial court’s judgment
in favor of Patrick E. Hosford and other former owners of
overriding royalty interests against Plantation Petroleum Cor-
poration (Plantation) and Stroud Production, L.L.C. (Stroud), the
lessee and operator, respectively, of the oil and gas leases that had
been burdened by their interests and against Robert A. Stroud, the
principal of both.

In 1978 Houston Domestic Oil Company (HDOC) had
acquired oil and gas leases on a 50-acre tract in Galveston
County, Texas. The leases provided for payment of 25% royalty
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to the lessors, and HDOC assigned overriding royalty interests
aggregating 5% to the plaintiffs. Id. at *1. Producing oil wells
were drilled, and the overriding royalty owners were paid for their
interests until the end of 2003, when Plantation acquired the
leases and Stroud became the operator. Within a few weeks after
Plantation’s acquisition, the sole remaining well suffered a broken
rod and ceased to produce. Id. at *2. Plantation and Stroud took
no action to repair the well during the ensuing 90-day period
allowed for the commencement of additional drilling or reworking
that could have maintained the leases in force. They instead
allowed the leases to expire and obtained new leases from the
lessors. They performed relatively inexpensive repair work and
reestablished production only after the 1978 leases had expired.
The overriding royalty owners brought claims based on the
intentional termination of their overriding royalty interests and
were awarded damages, after a jury finding that Plantation had
intentionally terminated the 1978 leases to destroy the plaintiffs’
overriding royalty interests, in the amounts that would have been
paid to them on the oil produced after the leases expired. Id.
at *3–4.

After finding that there was sufficient evidence for the jury’s
finding that Plantation and Stroud had indeed intentionally
terminated the leases to eliminate the plaintiffs’ overriding royalty
interests, id. at *6, the court of appeals agreed with the defendants
that they had breached no duty to the overriding royalty owners
in doing so. Id. at *13. The court reviewed a number of cases in
which owners of overriding royalty interests had complained that
working interest owners had wrongfully “washed out” their
interests by causing or allowing the underlying leases to expire
and concluded that “no Texas court has yet recognized that a
lessee generally owes any type of duty, whether it be an implied
contractual covenant or a fiduciary-type duty, . . . [that would]
require the lessee to make repairs . . . , perpetuate the lease, and
ensure that such overriding interests are not extinguished.” Id. at
*12. It found no evidence in this case of any “special relationship
of trust and confidence” that might justify the imposition of such
a duty and noted that the assignments granting the plaintiffs’
overriding royalty interests did not contain renewal or extension
clauses, which some Texas courts have recognized as providing
some evidence of a fiduciary relationship or as supporting a
constructive-trust remedy. Id. Nor could the court, based on its
review of Texas law, say that the absence of a surrender clause in
the leases indicated some sort of special duty owed to the
overriding royalty owners. For those reasons and because the
overriding royalty owners had not cited anything in their
assignments or in the leases that obligated the lessee to conduct
repairs and perpetuate the lease nor any case law suggesting that
any sort of implied covenant supported their claims, the court
concluded that it could not say the defendants had committed an
actionable wrong by intentionally terminating the leases to
extinguish the overriding royalty interests. Id. at *13–14.

SUIT ON SWORN ACCOUNT PROPER FOR RECOVERY OF SUMS

DUE UNDER OPERATING AGREEMENT

SM Energy Company (SM Energy), the successor operator
under a 2005 operating agreement governing the operation of
oil and gas leases in Nacogdoches County, sued Southern
Management Services, Inc. (Southern), the owner of a 30%
working interest and a party to the agreement, to recover unpaid

operating expenses and Southern’s share of the cost of renewal
leases in which Southern had elected to participate. SM Energy
had filed the action as a suit on a sworn account, which Texas
procedural rules allow in actions for recovery of goods or
personal services rendered. In Southern Management Services,
Inc. v. SM Energy Co., No. 14-12-00377-CV, 2013 WL 793153
(Tex. App.—Houston [14th Dist.] Mar. 5, 2013, no pet. h.), the
court upheld summary judgment for SM Energy, the operator, on
the basis that (1) the suit was at least in part for services rendered
under the operating agreement, rejecting Southern’s argument that
it was only for the cost of the renewal leases, and (2) Southern had
failed to file a sworn denial of SM Energy’s amended petition as
required by the rules of procedure, entitling SM Energy to
judgment as a matter of law.

GAS WELL OPERATOR’S DEFAMATION SUIT ALLOWED TO

PROCEED AGAINST ONE OF THREE DEFENDANTS

Range Resources Corporation and Range Production Com-
pany (collectively Range) drilled two natural gas wells near
Steven and Shyla Lipsky’s house in Weatherford, Texas. After
complaints by the Lipskys, assisted by Alisa Rich, their en-
vironmental consultant, the U.S. Environmental Protection
Agency (EPA) issued an order blaming gas contamination in the
Lipskys’ water well on Range’s gas wells and imposing harsh
remediation measures. Eventually the Texas Railroad Commission
determined that Range had not contaminated the Lipskys’ water,
and the EPA withdrew its order. Meanwhile, the Lipskys had filed
suit against Range for damages resulting from Range’s alleged
contamination of their well, and Range counterclaimed against the
Lipskys and brought third-party claims against Rich for
defamation and business disparagement. The Lipskys’ suit was
dismissed, but the trial court denied the Lipskys’ and Rich’s
motion to dismiss Range’s claims. In re Lipsky, No. 02-12-00348-
CV, 2013 WL 1715459 (Tex. App.—Fort Worth Apr. 22, 2013,
orig. proceeding), decided the Lipskys’ and Rich’s challenge to
the order denying dismissal.

The Lipskys and Rich sought dismissal under Tex. Civ. Prac.
& Rem. Code ch. 27, which permits dismissal of “unmeritorious
suits that are based on the defendant’s exercise of the rights of
free speech, petition, or association. . . .” 2013 WL 1715459, at
*3 (citing Tex. Civ. Prac. & Rem. Code § 27.003). They met their
burden, the court of appeals concluded, of showing that Range’s
claims were based on the Lipskys’ and Rich’s exercise of their
rights of free speech or their rights to petition, which thereupon
placed the burden on Range, in order to avoid dismissal, to
establish a prima facie case for the essential elements of its claims.
Id. at *7–8. Range provided evidence of a number of false,
misleading, and disparaging statements and communications by
Steven Lipsky, which supported a rational inference on the trial
court’s part that Range had met its burden. Range had no such
evidence with respected to Shyla Lipsky, however, and Rich’s
statements to the EPA and others had not directly cast blame on
Range and could not serve as proof of defamation and business
disparagement. Id. at *10–11. The court therefore conditionally
granted writs of mandamus to the trial court to dismiss Range’s
claims against Shyla Lipsky and Rich. Id. at *17.



page 20 MINERAL LAW NEWSLETTER

WORKING INTEREST OWNER NOT LIABLE FOR COSTS

INCURRED AFTER ASSIGNMENT UNDER 1989 MODEL FORM

OPERATING AGREEMENT

The decision in Indian Oil Co. v. Bishop Petroleum, Inc., No.
14-11-00908, 2013 WL 1775980 (Tex. App.—Houston [14th
Dist.] Apr. 25, 2013, no pet. h.), arose from the expensive but
unsuccessful workover of the Scott Paper 27-1 Well operated by
Bishop Petroleum Inc. (Bishop) in Escambia County, Alabama.
The well had been drilled in 1992 under an AAPL Form 610-1989
Model Form Operating Agreement, under which William C.
Trotter II was a nonoperating 8.5% working interest owner.
Trotter assigned his interest in the well in 2002 to Indian Oil
Company, LLC (Indian), a company he had founded, and Bishop
had thereafter distributed revenues and billed expenses to Indian.

When the well ceased to produce in 2007, Bishop proposed
a workover in which the working interest owners, including
Trotter on behalf of Indian, all agreed to participate. Id. at *1.
Bishop experienced a series of unexpected difficulties, and the
cost of the workover eventually increased to $1.6 million, nearly
three times its estimated cost, without positive results. When
several of the working interest owners, including Indian, failed to
pay their shares of the workover cost when billed, Bishop sued
not only Indian but also Trotter individually. Id. at *2. After a jury
trial Bishop was awarded judgment against Trotter for Indian’s
share of the workover cost, plus attorney’s fees and costs.
Id. at *3.

The court of appeals upheld the jury’s finding that Bishop
had not breached the operating agreement by (1) proposing the
workover with knowledge of a hole in the casing in violation of
applicable law, (2) failing to provide daily reports of workover
operations to the nonoperators during the operation, or (3) failing
to issue a new authority for expenditure (AFE) for an expensive
fishing operation, see id. at *8–9, but it reversed the judgment
against Trotter individually. Id. at *15. For reasons not altogether
clear, the trial court had not awarded damages against Indian Oil,
and it was not involved in the appeal. See id. at *21. Bishop
argued, relying on Seagull Energy E&P, Inc. v. Eland Energy,
Inc., 207 S.W.3d 342 (Tex. 2006), that because the operating
agreement did not expressly provide that Trotter’s obligations
under it would terminate upon assignment, Trotter remained
individually liable for the expenses at issue. Indian Oil, 2013 WL
1775980, at *11. This case, the court of appeals observed,
involved a different operating agreement and different cir-
cumstances. In Eland the operating expenses at issue were
abandonment costs, whereas the expenses at issue in this case
were reworking costs that required the working interest owners’
consent. Moreover, unlike the operating agreement construed in
Eland, the operating agreement between Bishop and Trotter
included language addressing liability after a working interest
owner’s assignment:

[N]o assignment or other disposition of interest by a
party shall relieve such party of obligations previously
incurred by such party hereunder with respect to the
interest transferred, including without limitation the
obligation of a party to pay all the costs attributable to
an operation conducted hereunder in which such party
has agreed to participate prior to making such assign-
ments.

Id. at *12 (quoting Article VIII.D. of the operating agreement).

Thus, according to the court, Trotter was individually liable
for obligations incurred before he assigned his working interest to
Indian in 2002, as contrasted with an entirely new obligation
incurred afterward. Because the operating agreement required a
working interest owner’s consent to reworking, Trotter could not
have incurred an obligation before the 2002 assignment to pay for
expenses incurred for that operation in 2007 and thereafter. Id.

It is unclear whether the court would hold the operating
agreement to have relieved Trotter of all liability incurred after
the 2002 assignment or only that portion attributable to operations
requiring express consent. Trotter had apparently acknowledged
continuing individual liability for some obligations under the
operating agreement, id., but it is difficult to see why the court’s
reasoning should not apply to every obligation incurred after an
assignment is made except those relating to an operation in which
the assignor has previously agreed to participate.

REMOVAL AND SUMMARY JUDGMENT HELD PROPER IN

OFFSHORE EMOTIONAL DISTRESS CASE

The court in Barker v. Hercules Offshore, Inc., 713 F.3d 208
(5th Cir. 2013), upheld summary judgment in favor of the
defendant oil and gas lessee, Hall-Houston Exploration II, L.P.,
and drilling contractor, Hercules Offshore, Inc. (Hercules), against
plaintiff Francis Barker, Jr.

Barker, a welder employed by a subcontractor to work on
Hercules’s jack-up offshore drilling rig located outside Texas
state waters on the outer continental shelf (OCS), witnessed a
coworker’s accidental death allegedly caused by the defendants’
negligence. Although he was not physically injured in the
incident, Barker claimed to have suffered severe emotional
distress and physical injuries resulting from that emotional injury.
He brought suit in Texas state court, and the defendants removed
the action to federal district court under the jurisdictional grant in
the Outer Continental Shelf Lands Act (OCSLA), 43 U.S.C.
§§ 1331–1356a. After denying Barker’s motion to remand to state
court, the district court granted summary judgment to the
defendants, holding that Barker could not recover under either
Texas law or maritime law. 713 F.3d at 211–12. The court of
appeals affirmed.

First addressing the question of the federal courts’ juris-
diction, the court noted that OCSLA broadly extends federal
question jurisdiction to the OCS “and all installations and other
devices permanently or temporarily attached to the seabed . . . for
the purpose of exploring for, developing, or producing resources
therefrom.” Id. at 213 (quoting 43 U.S.C. § 1333(a)(1)). Because
the rig where the injury occurred was such a device and Barker’s
involvement in the incident resulted from employment that was
directly related to the development of minerals, the action arose
under OCSLA. Id. at *3. Barker argued, however, that maritime
law provided the substantive rule of decision in his case under the
provisions of OCSLA, in which event, the court acknowledged,
maritime law displaces the application of federal law and any
supplemental state law. Id. at 218. Maritime law thus abrogated
OCSLA’s grant of federal question jurisdiction, according to
Barker, so that removal to federal court had been improper. Id. at
*8. The court of appeals disagreed, holding that “[m]aritime law,
when it applies under OCSLA, displaces federal law only as to the
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substantive law of decision and has no effect on the removal of an
OCSLA action.” Id. at 220.

The court found it unnecessary to decide whether maritime
law (or, if applicable, the federal Longshore and Harbor Workers’
Compensation Act, which might be actionable if maritime law
were held to apply) or Texas law applied to the dispute. Under
either Texas or maritime law, the court found, there was no
genuine issue of material fact. Id. at 223. Among other things,
under Texas law Barker could not recover for negligent infliction
of emotional distress because Texas does not recognize such a
cause of action, and Texas courts have limited causes of action for
bystander recovery to incidents involving close family members.
Id. at 224. Under maritime law, a bystander cannot recover merely
for witnessing harm to another. Although the question of whether
a bystander may recover for purely emotional injury under a
“zone of danger” theory is an open one, according to the court,
Barker could not show that he had himself been in immediate risk
of physical harm as required by that theory. Id. at 224–25.

C A N A D A  —  O I L  &  G A S

V I V E K  T . A .  W A R R I E R

J A R E D  M A C K E Y

—  R E P O R T E R S  —

THE CONTINUATION OF NEXXTEP RESOURCES LTD. V.
TALISMAN ENERGY

On February 1, 2013, the Alberta Court of Appeal released
its decision in Nexxtep Resources Ltd. v. Talisman Energy, Inc.,
2013 ABCA 40, substantially upholding the lower court’s
contractual interpretation and analysis of a mineral rights purchase
and sale agreement, dated March 31, 2004 (PSA). This fresh
statement of law from the court confirms the significant weight
that can be placed on the background factual matrix in contractual
interpretation and will likely significantly impact future juris-
prudence in this area.

Pursuant to the PSA, the seller sold a variety of assets,
including petroleum and natural gas rights in the zone between the
base of the Mannville formation and the base of the Pekisko
formation (Zone). Id. para. 10. When the PSA was executed, both
parties understood that there were two relevant wells: (1) a
horizontal well producing sour gas within the Zone; and (2) a
vertical well producing sweet gas outside the Zone, which the
seller continued to produce. See id. Years later, the buyer
discovered that the vertical well was, in fact, producing from a
pool within the Zone. Id. para. 11. After obtaining regulatory
designation that the pool was in the Zone, the buyer argued that
it had received all rights to the pool by conveyance under the
PSA. Id. paras. 11–12. Accordingly, the buyer alleged that the
seller was liable for trespass, conversion, and breach of contract
by producing gas from a pool that it had legally transferred to the
buyer. Id. para. 12.

The buyer focused on the words of the PSA and took the
position that they clearly conveyed the mineral rights in the
Zone and all contrary evidence was extrinsic and not ad-
missible. See id. para. 13. The trial judge disagreed. He found
that when the PSA was interpreted as a whole, and with

consideration to the surrounding commercial circumstances, it did
not convey the pool or the portion of the Zone from which the
vertical well produced. Id.

The court of appeal unanimously dismissed the buyer’s
appeal. Id. para. 40. Citing its decision in Spartacus Holdings Ltd.
v. Building 400 Ltd., 2011 ABCA 18, the court noted first that the
interpretation of a contract may invoke different standards of
review. Nexxtep, 2013 ABCA 40, para. 16. On the one hand, the
determination of whether a contract is ambiguous requires a court
to interpret the words of an agreement. Id. Such an interpretation
is a question of law, assessed on a correctness standard. On the
other hand, where a court finds ambiguity and must resort to an
examination of extrinsic evidence to determine the parties’
intentions, the lower court’s findings should be accorded def-
erence. Id.

Turning to a review of the applicable principles of contractual
interpretation, the court observed that contracts must be enforced
according to the intentions of the parties. Id. para. 21. Citing its
earlier decision in ATCO Electric Ltd. v. Alberta (Energy and
Utilities Board), 2004 ABCA 215, the court held that when
ascertaining the parties’ intentions, a court should not look to the
parties’ subjective states of mind, but should make an objective
judgment based on the evidence available (Nexxtep, 2013 ABCA
40, para. 21). While this determination must start with an analysis
of the words used in the agreement, a court must not interpret the
words in a vacuum. Id. para. 20. While acknowledging that
extrinsic evidence is inadmissible where an agreement is clear and
unambiguous, the court noted that the interpretation of the words
used must take the surrounding circumstances known to the
parties into account. Id. para. 21. Evidence about the relevant
background context, which discloses facts known to the parties
when the agreement was made, is an important part of the
interpretive process. Id.

The court then examined the whole of the PSA and ultimately
agreed with the trial judge that the PSA did not convey the pool
or the portion of the Zone from which the vertical well produced.
Id. para. 36. The court held that this interpretation properly
reflected the parties’ intentions in light of the facts known to them
at the time the contract was made and their commercial goals from
an objective standpoint. Id. para. 38. The court found that the
buyer’s interpretation failed to give effect to the whole of the
PSA, resulted in a strange commercial transaction, and conferred
a benefit that the buyer had not bargained or paid for. Id. para. 37.
Notably, the factual matrix in this case included expert and
regulatory evidence in regards to the commercial context existing
at the time the PSA was made. The court acknowledged and
approved the weight given by the trial judge to comments made
by the former chairman of the Alberta Natural Resources
Conservation Board, who remarked that it would have been
difficult and unpredictable to determine if a purchaser of a sweet
gas pool could obtain a license to produce it without also having
acquired the well and production facilities. Id. para. 33.

The court’s reasons offer a thoughtful review and application
of the principles of contractual interpretation in the context of a
mineral rights conveyance. In particular, the court’s endorsement
of the trial judge’s decision emphasized the importance of
considering the entire factual matrix when interpreting the words
of an agreement. This renewed statement of the law from the
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Alberta Court of Appeal is likely to have strong precedential
value in future case law.

B R A D  S.  G I L M O U R

C A S S I A  P R E N T I C E

—  R E P O R T E R S  —

AMENDMENTS TO THE REGULATIONS DESIGNATING

PHYSICAL ACTIVITIES

On April 12, 2013, the Canadian Environmental Assessment
Agency (CEAA) released its draft Regulations Amending the
Regulations Designating Physical Activities (Amended Regu-
lations). According to the regulatory impact analysis statement
(RIAS) published concurrently, the Amended Regulations were
proposed in an effort to ensure that major projects with the
greatest potential for significant adverse environmental effects in
areas of federal jurisdiction are designated as “designated
projects,” which could trigger an environmental assessment under
the Canadian Environmental Assessment Act, 2012, S.C. 2012,
c. 19, s. 52. The Amended Regulations and RIAS were made
available in the Canada Gazette for a comment period ending
May 20, 2013. Significant changes to the former schedule of
physical activities in the Regulations Designating Physical
Activities, SOR/2012-147 (Current Regulations), are summarized
below.

In general, and where applicable, the Amended Regulations
increase thresholds at which expansions of certain activities will
trigger designation from 35% to 50%. In addition, certain
activities that were formerly subject to designation have been
removed, while several new activities have been added as subject
to designation.

New Designations

Expansion of oil sands mines. Section 9 of the Amended
Regulations designates the expansion of an existing oil sands mine
that would result in an increase in the area of mine operations of
50% or more and a total bitumen production capacity of 10,000
cubic meters per day.

Diamond and apatite mines. Sections 16(e), (f) of the
Amended Regulations designate the construction, operation,
decommissioning, and abandonment of new mines for diamonds
and apatite with an ore production capacity of 3,000 or more tons
per day (tpd). Certain other mining operations designated under
the previous regulations are removed. Section 16(c) of the
Amended Regulations designates new rare earth element mines in
the same category as new gold mines, with a threshold capacity
of 600 tpd. Offshore metal mines are no longer separately
designated, and would be covered by the general metal mines
provisions.

Bridges and tunnels. Section 28 of the Amended Regulations
designates the construction, operation, decommissioning, and
abandonment of new international or interprovincial bridges and
tunnels, as well as new bridges over the St. Lawrence Seaway.

Amended Designations

Nova Scotia and Newfoundland offshore exploratory wells.
Sections 10 to 12 of the Amended Regulations amend the
designations applicable to offshore exploration. The Amended
Regulations designate the drilling, testing, completion, suspen-
sion, and abandonment of first exploratory wells and exploratory
wells as authorized by certain prescribed licences.

Construction, operation, decommissioning, and abandon-
ment of new railway lines and highways. Section 25 of the
Amended Regulations amends section 28 of the Current
Regulations by adding a designation for railway yards and
removing the designation for an all-season public highway that
leads to a community that lacks all-season public highway access.

Threshold for mine expansions relates to area of mine
operations. Section 17 of the Amended Regulations amends the
threshold for mine expansions to refer to increases in the area of
mine operations, rather than only production capacity.

National Energy Board (NEB)-regulated pipelines. Section
45 of the Amended Regulations amends the threshold for
pipelines from 75 km on new right-of-way to 40 km of new pipe,
regardless of whether it is on new right-of-way.

Designations Repealed

Water extraction facilities. Section 8 of the Current
Regulations, designating the construction, operation, decommis-
sioning, and abandonment of a facility for the extraction of
200,000 cubic meters per acre, or a 35% expansion of said
facility, has been removed.

Expansion of heavy oil or oil sands processing facilities.
Sections 9(a) and 12 of the Current Regulations, designating the
construction, operation, decommissioning, and abandonment, and
the expansion, of a heavy oil or oil sands processing facility, have
been removed.

Oil and gas pipelines or transmission lines on new right-of-
way. Section 14(a) of the Current Regulations, designating the
construction, operation, decommissioning, and abandonment of an
oil and gas pipeline more than 75 km in length on a new right-of-
way, has been removed. Note that the designation at section 38 of
the Current Regulations (relating to the NEB) for construction of
an oil and gas pipeline on a new right-of-way has also been
removed and replaced by sections 45 and 46 of the Amended
Regulations. Construction of a new oil and gas pipeline in a
wildlife area or migratory bird sanctuary continues to be
designated in section 1 of the Amended Regulations.

Section 5 of the Current Regulations, designating the con-
struction, operation, decommissioning, and abandonment of an
electrical transmission line of certain characteristics on a new
right-of-way has been removed from the portion of the Amended
Regulations relating to CEAA, but persists at section 39 under the
purview of the NEB.

Pulp or pulp and paper mills. Sections 18 and 19 of the
Current Regulations, designating the construction, operation,
decommissioning, and abandonment, and the expansion, of pulp
and pulp and paper mills have been removed.

Certain industrial facilities, inter alia. Section 20 of the
Current Regulations, designating the construction, operation,
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decommissioning, and abandonment, and the expansion, of certain
facilities, including those for the manufacture of metal and
chemical products, has been removed.

Designation Thresholds Increased

Tidal power generating facilities. Section 2 of the Amended
Regulations designates the construction, operation, decommis-
sioning, and abandonment of tidal power generating facilities
(instream with a capacity of 50 megawatts (MW), or other with a
capacity of 5 MW). The threshold for designation of an expansion
for such facilities is amended from a 35% to 50% increase in
production capacity.

Dam or dyke expansion. Section 5 of the Amended Regu-
lations amends the threshold for designation of an expansion of an
existing dam or dyke from a 35% to 50% increase in total surface
area and a total reservoir surface area that would exceed the
annual mean surface area of a natural water body by 1,500
hectares (ha) or more.

Expansion of structures for diversion of water. Section 7 of
the Amended Regulations designates the expansion of a structure
for the diversion of 10,000,000 cubic meters per year or more
from a natural water body into another natural water body
resulting in a 50% increase in diversion capacity, rather than the
previous 35%.

Expansion of oil refineries, liquid petroleum production
facilities, sour gas processing facilities, liquefied natural gas
(LNG) facilities, and petroleum storage facilities. Sections 13(d)
and 14 of the Amended Regulations amend the threshold for
designation of an expansion of a variety of oil and gas facilities
from a 35% to 50% increase in production capacity. Note also
that the capacity thresholds for new and expanded LNG storage
facilities is increased by 10%.

Expansion of stone quarries or sand or gravel pits. Section
17(g) of the Amended Regulations designates the expansion of a
stone quarry or sand or gravel pit to a 50% increase in production
capacity and a total production capacity of 1,000,000 tpy or more,
rather than the previous 35%.

Expansion of hazardous waste disposal facilities. Section 30
of the Amended Regulations designates the expansion of a
hazardous waste disposal facility to a 50% increase in production
capacity, rather than the previous 35%.

Transitional Provisions

The proposed transitional provisions indicate that the
Amended Regulations will not apply to physical activities that
were not designated under the Current Regulations and that have
begun (such that the environment has been altered) at the time that
the amendments come into force. The amended regulations will
also not apply to physical activities that were not designated under
the Current Regulations and that have been permitted by federal
authority, or those for which an assessment has commenced at the
time the amendments come into force.

The transitional provisions in the Amended Regulations do
not clearly state what effect the Amended Regulations will have
on activities that were designated under the Current Regulations,
and have started the assessment process, but are no longer listed.
The RIAS indicates that the screening process of such an activity
would terminate because the project would no longer be a
designated project.

Next Steps

The Amended Regulations are currently in draft form, for
public consultation. The Amended Regulations were published in
the Canada Gazette on April 20, 2013, followed by a 30-day
public comment period.
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Upcoming Programs

59th Annual Rocky Mountain Mineral Law Institute
July 18–20, 2013 M Spokane, Washington

International Energy & Minerals Arbitration
September 16–17, 2013 M Toronto, Ontario

International Oil & Gas Law, Contracts, and Negotiations: Part 1
September 23–27, 2013 M Houston, Texas

International Oil & Gas Law, Contracts, and Negotiations: Part 2
Midstream Issues and Agreements

September 30–October 4, 2013 M Houston, Texas

Federal and Indian Oil & Gas Agreement Reporting
October 8–9, 2013 M Westminster, Colorado

Federal Oil & Gas Leasing Short Course
October 21–24, 2013 M Westminster, Colorado

Oil & Gas Law Short Course
October 21–25, 2013 M Westminster, Colorado 

Renewable Electric Energy Development
November 7–8, 2013 M Las Vegas, Nevada

Advanced Mineral Title Examination: Oil, Gas, and Mining
January 23–24, 2014 M Denver, Colorado

Core Course on International Oil & Gas Law
March 10–14, 2014 M Istanbul, Turkey

Federal Onshore Oil & Gas Pooling and Unitization
November 11–12, 2014 M Westminster, Colorado

For additional information, contact the Foundation:
Tel (303) 321-8100 M Fax (303) 321-7657 M Email info@rmmlf.org
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M I C H A E L  R .  M C C A R T H Y

—  R E P O R T E R  —

KNOWINGLY LOCATING A MINING CLAIM OVER A PRIOR

CLAIM MAY SERVE AS BASIS FOR PUNITIVE DAMAGES CLAIM

In Andersen v. Echols, No. 2:11-cv-01795CMK, 2013 WL
3894157 (E.D. Cal. July 25, 2013), the district court addressed a
claim in a “claim jumping” case in Butte County, California in
which the defendants located their “Stimulus” lode claim and
“Stimulus #2” placer claim over the plaintiffs’ “Stringer” lode
claim. Id. at *1. In an action to quiet title brought by the original
claimants, the defendants alleged various defects in the original
claimants’ title and yearly state law and Federal Land Policy and
Management Act filings with the county and the Bureau of Land
Management (BLM). Id. at *5–6. The court rejected these
arguments, noting that the defendant was apparently misreading
and erroneously relying on a BLM guidance document. Id. at *6
(referencing J.R. Evans, BLM, Location and Patenting of Mining
Claims and Mill Sites in California (2006)). The court also found
that the original claimants’ Stringer claim was properly located
and all of their county and BLM filings had been timely made. In
holding that the original claimants possessed title by way of their
Stringer mining claim, the court specifically “observ[ed]” that the

continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R.  D A N I E L S O N

—  R E P O R T E R  —

IBLA AFFIRMS BLM’S DECISION CANCELLING ACQUIRED

LANDS LEASES

The Bureau of Land Management (BLM) cancelled oil and
gas leases covering acquired lands that it had issued to Liberty
Southern Partners, LLC (Liberty) after BLM discovered that the
surface management agency, the U.S. Forest Service (Forest
Service), did not consent to the leases. In Liberty Southern
Partners, LLC, 183 IBLA 383, GFS(O&G) 5(2013), the Interior
Board of Land Appeals (IBLA) affirmed BLM’s cancellation,
holding that BLM must obtain consent from the surface manage-
ment agency before issuing a lease on acquired lands and that
BLM has the authority to cancel any lease that was improperly
issued without such consent.

In September 2010, Liberty nominated for leasing certain
acreage on Forest Service acquired lands in Mississippi. On June
21, 2011, BLM issued two leases to Liberty (Liberty Leases). The
BLM listed the lands contained in both Liberty Leases as acquired
lands, and identified the Forest Service as the surface management
agency. After issuing the Liberty Leases, BLM became aware of
a Forest Service report, submitted to BLM prior to the issuance of

continued on page 2

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

SEVENTH CIRCUIT IMPOSES TIME LIMITATIONS ON NEW

SOURCE REVIEW ENFORCEMENT ACTIONS UNDER THE

CLEAN AIR ACT

On July 8, 2013, the U.S. Court of Appeals for the Seventh
Circuit in United States v. Midwest Generation, LLC, 720 F.3d
644, (7th Cir. 2013), aff’g 694 F. Supp. 2d 999 (N.D. Ill. 2010),
affirmed the lower court’s decision finding that the United States
and the State of Illinois had failed to timely prosecute their new
source review (NSR) action against Midwest Generation for the
alleged failure to obtain a prevention of significant deterioration
(PSD) preconstruction permit under section 165 of the Clean Air
Act (CAA), 42 U.S.C. § 7475. The court found that the failure to

obtain a PSD permit and install the required best available control
technology (BACT) was not a continuing violation and therefore
the applicable statute of limitations had expired. See 28 U.S.C.
§ 2462 (five-year statute of limitations). The case could have
significant ramifications for the U.S. Environmental Protection
Agency (EPA) and state CAA enforcement actions going forward.

Between 1994 and 1999, Commonwealth Edison Co. (Com-
monwealth Edison) modified five of its coal-fired power plants
that had been operating since 1977. Under the CAA, these
facilities were grandfathered from PSD preconstruction permit
requirements until the above-referenced modifications, which re-

continued on page 4
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continued from page 1

plaintiffs did not seek punitive damages in their complaint, but
noted that the defendants’ “acts were less than noble and appeared
driven by ‘evil motive and intent.’ ” Id. at *6 (citing Dang v.
Cross, 422 F.3d 800, 807 (9th Cir. 2005)). As “evil motive and
intent” is one basis for an award of punitive damages in federal
cases in the U.S. Court of Appeals for the Ninth Circuit, the
district court’s holding suggests filing over another’s claim may
in some circumstances subject the junior locator to a claim for
punitive damages.

F E D E R A L  —  O I L  &  G A S

continued from page 1

the Liberty Leases, in which the Forest Service categorized most
of the lands covered by the Liberty Leases as unavailable for
leasing. Prior to issuing any lease covering acquired lands, section
3 of the Mineral Leasing Act for Acquired Lands (MLAAL), 30
U.S.C. § 352, requires BLM to obtain the consent of the agency
having jurisdiction over the acquired lands (the surface man-
agement agency). See Liberty, 183 IBLA at 385–86. BLM
cancelled the Liberty Leases to the extent the Liberty Leases
covered any lands the Forest Service report listed as unavailable
for leasing. Id. at 386.

Liberty appealed BLM’s decision and asserted that it was
improper for the Forest Service to object to the issuance of the
Liberty Leases. Liberty maintained that the MLAAL requires the
surface management agency to consent to leasing the acquired
lands whenever leasing would promote “the adequate utilization
of the lands.” Id. at 387. IBLA disagreed and held that BLM
cannot lease the acquired lands without the Forest Service’s
consent, regardless of why the Forest Service withheld its consent.
If Liberty disagreed with the Forest Service identifying certain
lands as unavailable for leasing, IBLA noted, Liberty must avail
itself of the Forest Service’s administrative remedies. Id. at
387–88. BLM cannot override the Forest Service’s objection to
leasing and has no authority to declare that such an objection is
invalid. Id. at 387. Finally, IBLA reiterated that BLM has
authority to cancel any lease that was issued contrary to law.
Because BLM should not have issued the Liberty Leases without
the Forest Service’s consent, it was proper for BLM to
subsequently cancel the Liberty Leases. Id. at 388.

IBLA AFFIRMS OBLIGATIONS TO PLACE GAS IN

MARKETABLE CONDITION

Burlington Resources Oil & Gas Co. (BROG) appealed two
orders of the Director, Office of Natural Resources Revenue
(ONRR), ordering BROG to pay additional royalties on natural
gas produced and sold from onshore federal oil and gas leases. In
Burlington Resources Oil & Gas Co., 183 IBLA 333, GFS(O&G)
4(2013), IBLA affirmed the ONRR orders.

An audit conducted by the State of North Dakota found that
BROG underpaid royalties on natural gas produced from federal
oil and gas leases in North Dakota. The unprocessed gas in
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question had been sold at or near the wellheads to Bear Paw
Energy, Inc. (BPE). Following the sale to BPE, the gas was
compressed, dehydrated, and sweetened, and subsequently
processed and sold to a third party. BPE paid BROG based on a
percentage of proceeds contract that allowed BPE to deduct costs
for compressing, dehydrating, and sweetening the gas prior to
processing. BROG used the value paid by BPE for royalty
reporting purposes. Id. at 336–37.

ONRR determined that BROG had undervalued the gas
produced from the subject Federal leases . . . because it
had improperly deducted the costs of compressing,
dehydrating, and sweetening the gas from the gross
proceeds received on the sale of the unprocessed gas,
and thus effectively charged the Federal government
with the cost of placing the gas in a marketable
condition.

Id. at 348–49. BROG asserts that “ONRR was arbitrary and
capricious in adopting a per se marketable condition rule under
which the costs of compressing, dehydrating, and sweetening are
simply assumed to be necessary to place unprocessed gas in
marketable condition.” Id. at 351.

“BROG states that it was in fact necessary to compress,
dehydrate, and sweeten the subject gas in order to transport it to
the processing facility, remove impurities (water and H2S) that
would otherwise impede processing the gas, and allow the
processing facility to operate properly.” Id. at 351–52. In support
of its position, BROG cites several prior cases in which similar
costs were deducted from the lessee’s gross proceeds. See id.
at 350–52 (citing Exxon Corp., 118 IBLA 221, GFS(O&G)
15(1991) (costs of dehydrating the gas); Xeno, Inc., 134 IBLA
172 (1995), GFS(O&G) 5(1996) (costs of compressing the
produced gas)).

In rejecting BROG’s arguments, IBLA held that “BROG
fail[ed] to offer any affirmative evidence in support of its
assertion that costs of compression, dehydration, and sweetening
were not necessary to place the gas in marketable condition or that
the gas was already marketable prior to compression, dehydration,
and sweetening.” Id. at 352. Further, BROG did not “establish
that a ‘true market,’ in the form of an ‘established demand,’
actually existed for gas in its uncompressed, undehydrated, and
unsweetened condition.” Id. at 351.

IBLA noted that “ONRR’s determination that the costs were
necessary to place the gas in marketable condition and royalty-
bearing was based on a thorough State audit.” Id. at 352. IBLA
therefore concluded that “[t]he burden rests properly on the lessee
to demonstrate that these costs were not necessary to place the
unprocessed gas in marketable condition and incurred only to
transport and process its gas.” Id.

IBLA affirmed ONRR’s conclusions that “by compressing,
dehydrating, and sweetening [the] unprocessed gas, it was placed
into ‘a condition that will be accepted by a purchaser under a sales

contract typical for the field or area,’ ” i.e., a marketable condi-
tion. Id.

IBLA DISMISSES ROYALTY APPEAL BASED ON 33-MONTH

LIMITATION

Continental Resources, Inc. (Continental) appeals “a decision
of the Director, [ONRR], denying in part and granting in part an
appeal of an Order to Report and Pay Additional Royalties on a
Federal natural gas lease.” Continental Resources, Inc., 184 IBLA
59, GFS(O&G) 7(2013). In Continental Resources, the IBLA
dismissed for lack of jurisdiction under section 4(a) of the Federal
Oil and Gas Royalty Simplification and Fairness Act of 1996
(FOGRSFA), 30 U.S.C. § 1724, and stated that Continental may
seek immediate judicial review. Continental, 184 IBLA at 64.

The Minerals Management Service (MMS) issued an Order
to Report and Pay Additional Royalties to Continental dated May
5, 2010 (Order). Continental appealed the Order through the
MMS internal appeals process in June 2010. To toll the 33-month
deadline to issue a final ruling required under FOGRSFA,
“Continental and MMS executed an Extension and Hold Agree-
ment (Extension Agreement) on July 26, 2010,” wherein they
agreed “to toll the running of the 33-month deadline from June 12,
2010, through December 13, 2010, ‘pending completion of
settlement discussions between the appellant and MMS.’ ” Id. at
60. The Extension Agreement provided that either party may
terminate the Extension Agreement by giving written notice. By
letter dated August 18, 2010, ONRR, formerly MMS, informed
Continental of its “decision not to enter into settlement discus-
sions” and to return the matter to the administrative appeals
process. Id. at 61. ONRR issued a decision on April 11, 2013, 34
months after Continental appealed the Order. On June 24, 2013,
IBLA “issued an Order to Show Cause requiring the parties to
demonstrate why the [IBLA] should not dismiss the appeal
for lack of jurisdiction, based on the expiration of FOGRSFA’s
33-month time period.” Id.

Section 4(a) of FOGRSFA requires the U.S. Department of
the Interior (DOI) to issue a final ruling in an appeal of an order
or demand to pay royalty within 33 months of the date a proceed-
ing is commenced. Failure to issue a final ruling within the 33-
month period terminates IBLA’s jurisdiction to make any ruling
and triggers the default statutory resolution. See 30 U.S.C.
§ 1724(h). The statutory default exhausts administrative remedies
and entitles an appellant to seek immediate judicial review of the
statutory default decision. The 33-month period may be extended
by mutual written agreement of the appellant and the DOI. Id. §
1724(h)(1).

IBLA stated that

ONRR’s only argument in support of its assertion
that the 33-month period has not terminated . . . is that
the August 18 Letter did not expressly extinguish the
extension and thus that extension continued from
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June 12, 2010, through December 13, 2010. Although
the Extension Agreement “put on hold” the “appeal . . .
pending completion of settlement discussions,” and
ONRR’s letter unambiguously rejected settlement
discussions and returned Continental’s appeal to the
normal appeals process, ONRR argues that it intended,
and Continental should have understood, that the Exten-
sion Agreement would continue in effect until and unless
Continental responded to ONRR’s letter with a letter of
its own expressly terminating the extension.

184 IBLA at 62 (internal citations omitted).

In rejecting ONRR’s argument, IBLA noted that “MMS
did not choose to let the extension lapse by its own terms on
December 13, 2010. Instead, ONRR affirmatively acted to
formally notify Continental that it had rejected engaging in
settlement discussions and was ‘returning the matter to the
administrative appeals process.’ ” Id. at 63. IBLA stated that
“[g]iven the fact that the purpose of the agreement was to extend
the administrative appeals process, ONRR’s August 18 letter
cannot be construed as anything else but a termination of the
agreement.” Id. IBLA noted that

ONRR [made] no plausible argument as to why Con-
tinental should have expected that its appeal would
continue to be delayed and languish for an additional 3
months after being informed by ONRR that its appeal
was being returned to the normal appeals process. Such
delay is precisely the ill Congress sought to eradicate by
implementing the 33-month time period.

Id. at 63–64.

OIL AND GAS LEASE EXPIRES BASED ON LACK OF PRODUCTION

IN PAYING QUANTITIES

Atchee CBM, LLC and Medallion Exploration (collectively,
Atchee) have appealed from a decision of the BLM Utah State
Office holding that competitive combined hydrocarbon lease
UTU-74874 (Lease) “expired by operation of law at the end of its
2-year extended term on April 30, 2009, in the absence of either
production of oil or gas in paying quantities or a well capable of
production of oil or gas in paying quantities.” Atchee CBM, LLC,
183 IBLA 389, GFS(O&G) 6(2013). In Atchee, IBLA affirmed
BLM’s termination of the Lease.

Pursuant to section 17 of the Mineral Leasing Act (MLA), 30
U.S.C. § 226, as amended by the Combined Hydrocarbon Leasing
Act of 1981, Pub. L. No. 97-78, 95 Stat. 1070, BLM issued the
Lease to Amoco Production Company effective December 1,
1995, for a primary term of 10 years and so long thereafter as oil
or gas was produced in paying quantities. Atchee, 183 IBLA at
392. Based upon a suspension granted by BLM, the primary term
of the Lease ended on April 30, 2007. Medallion Exploration
conducted operations over the end of the primary term and
completed a well in August 2007 (Well). Id. at 393. The initial
four-day test of the Well resulted in 140 barrels of water per day
but no gas. A completion report mentioned some gas shows. A
notice filed in September 2008 stated that the completion interval
of the Well is in coals and the Well was shut-in based on a lengthy
anticipated dewatering period and the need to install pipeline. No
other Sundry Notices were filed. Id. at 394.

On May 11, 2009, BLM granted a 2-year extension of the
primary term of the Lease based on some testing operations that
occurred on April 30, 2009. In a March 2012 order, BLM
cancelled the 2-year extension because the MLA only allows a
one-time 2-year extension. The BLM order further stated that the
Lease expired on April 30, 2009, since “the Well was neither
producing nor capable of producing oil or gas in paying
quantities.” Id. at 395. BLM noted that “[t]here are no special
considerations in the [MLA] . . . for coal bed methane wells” and
therefore “[w]ater production does not equate to oil and gas
production.” Id. (first and third alterations in original).

On appeal, Atchee argues that the federal regulations are
ambiguous concerning what constitutes production in paying
quantities and are therefore unenforceable. Id. at 395–96. Atchee
points to the apparent conflict between Utah’s position on one
hand, that a coalbed methane (CBM) well producing water is
not capable of producing in paying quantities, and the policy
statements in Colorado and Wyoming, on the other hand, that

a CBM well on a lease nearing the end of its primary (or
extended) term, can be considered to be capable of
producing gas in paying quantities where a prudent
operator would continue to dewater the well in the
expectation of improving the well’s performance,
provided the operator is diligently dewatering the well,
preparatory to gas production, with every indication
pointing to continued improved well performance.

Id. at 396 (citing BLM, Notice to Lessees/Operators (NTL),
NTL-CO-88-2, “Paying Well Determinations and Venting, and
Flaring Applications on Jurisdictional Coal Bed Methane Wells”
(Sept. 26, 1988); BLM, Instruction Memorandum No. WY-91-
174 (Feb. 7, 1991)).

IBLA addresses Atchee’s concerns by applying the policy
statements to Atchee’s operations on the Well. IBLA states that
Atchee’s operations on the Well do meet the policy statements’
requirements that there be continuous testing after completion or
diligent production of the well through dewatering operations. Id.
at 400. BLM notes that after completion of the Well, Atchee only
officially treated the Well one time in November 2007. Based on
these facts, IBLA concluded that the record supports BLM’s
determination that the Lease was not extended by production in
paying quantities. Id. at 401.

Atchee also argues that it was entitled to a 60-day notice
before BLM could declare the Lease to have expired. Id. at 406
(citing 43 C.F.R. §§ 3107.2-2, -3). In rejecting Atchee’s position,
IBLA held that if there is no well capable of production in paying
quantities located on the Lease, and the primary term was not
extended by reason of production, then no 60-day notice is
required. In this case IBLA had already determined that the Well
was not capable of production in paying quantities. Id. at 406–08.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

quired a PSD preconstruction permit and installation of BACT
under 42 U.S.C. § 7475(a). Commonwealth Edison did not obtain
the necessary permits. See 720 F.3d at 645–46.



MINERAL LAW NEWSLETTER page 5

In 2009, a decade after the last of the modifications had been
completed, and well after the applicable statute of limitations had
expired, the United States and the State of Illinois brought an
NSR enforcement action against Midwest Generation, LLC
(Midwest) (the company that purchased the power plants from
Commonwealth Edison) for failure to obtain a PSD permit and
install BACT. Primarily at issue was whether the plaintiffs had
timely prosecuted the action or were barred by the applicable
statute of limitations. See id. at 646.

Plaintiffs argued that Commonwealth Edison’s failure to
obtain a PSD preconstruction permit and install BACT was a
continuing violation and that every day a plant operates without
a PSD permit is a new violation of the CAA. The court, however,
disagreed, finding that “[t]he violation is complete when construc-
tion commences without a permit in hand. Nothing in the text of
§ 7475 even hints at the possibility that a fresh violation occurs
every day until the end of the universe if an owner that lacks a
construction permit operates a completed facility.” Id. at 647.
Additionally, in response to the plaintiffs’ argument that the
“operational component” of PSD preconstruction permits imposes
an ongoing obligation to install and operate BACT, the court held
that section 7475 “deals only with conditions precedent to
construction or modification” and does not impose an ongoing
obligation on the permittee to use BACT. Id. In fact, the court
stated that “[i]f the owners ripped out or deactivated the [BACT]
after finishing construction that would not violate § 7475—though
it might well violate some other statute, regulation, or implemen-
tation plan prescribing how polluters run their facilities.” Id.
Finally, in response to the plaintiffs’ argument that Common-
wealth Edison’s failure to obtain a preconstruction permit and
install BACT resulted in a continuing injury, thereby making the
action timely, the court stated: “[o]nce the statute of limitations
expired, Commonwealth Edison was entitled to proceed as if it
possessed all required construction permits. . . . [E]nduring
consequences of acts that precede the statute of limitations are not
independently wrongful.” Id. at 648.

According to the court, its decision is consistent with other
appellate court decisions. See id. at 647 (citing Sierra Club v.
Otter Tail Power Co., 615 F.3d 1008 (8th Cir. 2010); National
Parks & Conservation Ass’n v. Tennessee Valley Authority, 502
F.3d 1316 (11th Cir. 2007)).

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

FOREST SERVICE PROMULGATES NEW APPEAL

REGULATIONS

On June 5, 2013, the U.S. Forest Service (Forest Service)
issued a final rule to update, rename, and relocate the administra-
tive appeal regulations governing occupancy or use of National
Forest System (NFS) lands and resources. See 78 Fed. Reg.
33,705 (June 5, 2013) (codified at 36 C.F.R. pts. 212, 214, 215,

222, 228, 241, 251, 254, 292). “The appeal process for decisions
related to occupancy or use of NFS lands and resources has
remained substantially unchanged since 1989.” Id. at 33,705.
According to the Forest Service, the new regulations simplify the
appeal process, shorten the appeal period, and reduce the costs of
the appeal “while still providing a fair and deliberate procedure by
which eligible individuals and entities may obtain administrative
review of certain types of Forest Service . . . decisions affecting
their occupancy or use of NFS lands and resources.” Id. The final
rule amends and relocates the regulations found at 36 C.F.R. pt.
251, subpt. C. The new appeal procedure relates solely to those
parties who are the holder, operator, or solicited applicant directly
affected by an appealable decision. See 36 C.F.R. § 214.3. The
regulations do not apply to members of the public who may be
potentially impacted by a Forest Service decision.

The regulations identify the decisions that are appealable, see
id. § 214.4, and set forth a 45-day time period for a potentially
impacted holder, operator, or solicited applicant to file an
administrative appeal. Id. § 214.9. Like the previous regulations,
the new regulations specify that only one level of appeal is
available for appealable decisions. Thus, an appeal from an
appealable decision of a responsible agency official can only be
filed with the next highest ranking agency official. Id. § 214.7.
The Forest Service official who made the decision being appealed
has 20 days from receipt of the appeal to file a responsive
statement and the appellant has 10 days from receipt of the
responsive statement to file a reply. Id. § 214.12. Upon the close
of the appeal period, the deciding officer will have 30 days to
make a final decision. Id. § 214.18(a). Finally, the new regulations
set forth the limited procedures pursuant to which a party may
intervene in a proceeding and the requirements necessary to
obtain a stay of the decision being appealed. Id. §§ 214.11, .13.
The new regulations went into effect on June 5, 2013.

A L A B A M A —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

NEW DEEPWATER HORIZON SUIT AGAINST HALLIBURTON

ENERGY SERVICES

On June 4, 2013, Joe Acker and 612 other plaintiffs sued
Halliburton Energy Services, Inc., and Sperry Drilling Services,
a division of Halliburton Energy Services, Inc. (collectively,
Halliburton), in the Thirteenth Judicial Circuit for the State of
Alabama, in Mobile County. See Complaint, Acker v. Halliburton
Energy Services, Inc., No. CV-2013-132-RHS (Ala. Cir. Ct. filed
June 4, 2013) (Acker Complaint). The complaint sought only
punitive damages for the defendants’ involvement in the April 20,
2010, explosion of the Deepwater Horizon drilling rig in the Gulf
of Mexico and the resulting discharge of over 200 million gallons
of crude oil from the Macondo well. The plaintiffs had previously
entered a settlement agreement in which they agreed not to sue
Halliburton for compensatory damages. See Brendan Kirby,
“Latest spill lawsuit seeks damages from Halliburton for 613 Gulf
Coast property owners,” AL.com (July 18, 2013). The plaintiffs
based their claims upon general maritime law, the common law
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remedies embodied in the Savings to Suitors Clause of 28 U.S.C.
§ 1333(1), and Alabama law. See Acker Complaint, ¶ 622. On
July 8, 2013, the defendants removed the case to the U.S. District
Court for the Southern District of Alabama. See Acker v.
Halliburton Energy Services, Inc., No. 1:13-CV-00347 (S.D. Ala.
filed July 8, 2013). By transfer order dated July 24, 2013, the case
was transferred to the U.S. District Court for the Eastern District
of Louisiana. See Acker v. Halliburton Energy Services, Inc., No.
2:13-CV-05121 (E.D. La. filed July 24, 2013). Both the plaintiffs
and the defendants demanded a jury trial.

The plaintiffs accuse the defendants of the following specific
acts of gross negligence, willful misconduct, and reckless
disregard: (1) “failing to use a sufficient number of ‘centralizers’
to prevent channeling during the cement process”; (2) “failing to
run a bottoms up circulation of the drilling mud prior to beginning
the cement job”; (3) “disregarding proper drilling, casing,
mudding, and cementing procedures”; (4) “using an inappropriate
cement mixture for the well”; (5) “failing to appropriately test that
cement mixture prior to using it in the well”; (6) “failing to run a
cement bond log to evaluate the integrity of the cement job”; (7)
“failing to deploy the casing hanger lockdown sleeve prior to
commencing the mud displacement process in the well”; (8)
“using an untested, abnormally large volume of mixed spacer
solutions to avoid having to properly dispose of the two separate
spacer substances as hazardous wastes”; and (9) “recklessly
maintaining and altering, and/or wantonly operating and/or using
the Blow Out Preventer appurtenant to the Deepwater Horizon.”
Acker Complaint, ¶¶ 629–32.

Lawyers for the Acker plaintiffs reported to AL.com that they
intend to use evidence and testimony from the multi-district
litigation trial in New Orleans earlier this year. See Kirby, supra.

HOW TO MEASURE PERIOD OF ADVERSE POSSESSION IN

TITLE SUITS

In the case of Edgil v. Spann, No. 2111232, 2013 WL
2278587 (Ala. Civ. App. May 24, 2013), the Alabama Court of
Civil Appeals held that the running of the period of time for
determining adverse possession stopped after the filing of the
initial complaint in a title action. The case involved a disputed
strip of land claimed by both the plaintiffs and the defendants.
The appellees commenced the action in 2007 by filing a
complaint stating ejectment and trespass claims. At the time the
complaint was filed, the appellees had been in possession of the
disputed strip since 1999 and thus had not been in adverse
possession for the 10-year period prior to the commencement of
the action, as required by Alabama law to establish title by
adverse possession. Ala. Code § 6-5-200. In 2010, three years
after the suit was filed, the appellants first filed their adverse
possession claim in a third-party complaint. The issue before the
court was whether the action “commenced” with the filing of the
complaint in 2007 or with the filing of the third-party complaint
in 2010. The court held that the action commenced in 2007 with
the filing of the complaint and that the time that elapsed after the
filing of the complaint in 2007 could not be counted toward the
10-year adverse possession requirement. The ruling in Edgil could
impact oil and gas title actions involving adverse possession.

A L A S K A —  O I L  &  G A S

J O S E P H  J .  P E R K I N S ,  J R .
—  R E P O R T E R  —

DNR REQUIRED TO CONSIDER CUMULATIVE IMPACTS AT

EACH PROJECT PHASE

In Sullivan v. Resisting Environmental Destruction on
Indigenous Lands, No. S-14216, 2013 WL 1281786 (Alaska
Mar. 29, 2013) (REDOIL) (reconsideration pending), the Alaska
Supreme Court held that (1) the Alaska Department of Natural
Resources (DNR) need not make a formal “best interest finding”
(BIF) before each phase of an oil and gas project on state land,
but (2) under the Alaska Constitution the state must consider a
project’s cumulative impacts at each phase of the project.

In this case, the group Resisting Environmental Destruction
on Indigenous Lands, along with other petitioners (collectively,
REDOIL), challenged a BIF issued by DNR under Alaska Stat.
§ 38.05.035(e) prior to an oil and gas lease sale because the BIF
stated that no additional BIFs were required at later stages of the
project. REDOIL asserted that the Alaska Constitution requires a
BIF prior to each stage of an oil and gas project (e.g., lease sale,
exploration, development) based on the provision of the Alaska
Constitution that establishes that “[i]t is the policy of the State to
encourage the settlement of its land and the development of its
resources by making them available for maximum use consistent
with the public interest.” REDOIL, 2013 WL 1281786, at *4
(quoting Alaska Const. art. VIII, § 1).

The court held that the BIF process set forth in Alaska Stat.
§ 38.05.035(e) is a creation of the legislature rather than a
constitutional requirement and that under the statute a BIF is
required only before a disposal of property. REDOIL, 2013
WL 1281786, at *8. The court concluded that DNR actions
authorizing post-leasing activities on an issued oil and gas lease
do not involve disposals of property and therefore no BIF is
required before such authorizations. Id. at *9.

Paradoxically, however, the court held that, under the Alaska
Constitution, the state must consider cumulative impacts at each
subsequent stage of development. In support of this holding the
court stated as follows:

At the lease sale phase, DNR cannot assess and make a
meaningful final determination whether the maximum
benefit of the people of Alaska will be achieved through-
out the course of the project because many of the poten-
tial impacts of the project are not known. Therefore,
these potential impacts must be considered by DNR in
the future, at each subsequent phase, as more informa-
tion becomes known, and particularly as DNR decides
whether to issue permits for future activities. If DNR
failed to consider cumulative impacts and provide to the
public timely and meaningful notice of its assessment of
the cumulative impacts of an oil and gas project as the
project evolved through its phases, DNR would violate
its constitutional duty to take a continuing hard look at
new information and changing circumstances—a duty
required to ensure that the State is developing its re-
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sources “by making them available for maximum use
consistent with the public interest.”

Id. at *11 (quoting Alaska Const. art. VIII, § 1). The “hard look”
doctrine for reviewing DNR’s decisions first appeared in a 1982
Alaska Supreme Court Decision. See id. at *10 n.46 (citing
Hammond v. North Slope Borough, 645 P.2d 750, 759 (Alaska
1982)). A year later the court stated that its role is to

ensure that the agency “has given reasoned discretion to
all the material facts and issues.” The court exercises this
aspect of its supervisory role with particular vigilance if
it “becomes aware, especially from a combination of
danger signals, that the agency has not really taken a
‘hard look’ at the salient problems and has not genuinely
engaged in reasoned decision making.”

Id. (quoting Southeast Alaska Conservation Council, Inc. v. State,
665 P.2d 544, 549 (Alaska 1983)).

Reconsideration of the decision in REDOIL has been
requested by the state.

ALASKA LEGISLATURE AMENDS OIL AND GAS PRODUCTION

TAX REGIME

Senate Bill 21, which became effective on August 19, 2013,
significantly alters Alaska’s oil and gas production tax regime.
2013 Alaska Sess. Laws ch. 10; see Alaska Stat. §§ 43.55.011–
.180. Although discussions regarding this law have largely
focused on North Slope activity, other areas of the state also are
affected. The most significant changes are as follows:

• Commencing January 1, 2014, the tax rate will be 35%
of the annual production tax value of the taxable oil and
gas, with no progressive surcharge.

• The sunset date of the maximum tax rate of 4% of gross
value for production outside of the North Slope and
Cook Inlet has been extended to January 1, 2027.

• The 20% credit for qualified capital expenditures
incurred for North Slope operations will be available
only for expenditures incurred before January 1, 2014.

• The 25% carried-forward annual loss credit will be
increased to 45% for expenditures incurred for North
Slope operations after January 1, 2014 and before
January 1, 2016. For expenditures incurred after
January 1, 2016 for North Slope operations, the carried-
forward annual loss credit will be for 35% of the loss.
The new law does not change these credits for
expenditures incurred for activity in other areas of the
state.

• Commencing January 1, 2014, the gross value at the
point of production (GVPP) will be reduced by 20% for
certain North Slope oil or gas production. In addition to
this reduction the GVPP for oil or gas produced from a
lease or property that does not include a lease that was
in a unit on January 1, 2003, is reduced by 10% if the
production is from a unit composed entirely of leases
with a royalty rate of more than 12.5%.

• A producer may also apply a $5/bbl tax credit against
the producer’s tax liability for certain oil produced after
December 31, 2013.

• A producer may apply a credit against the producer’s tax
liability for certain North Slope oil produced after
December 31, 2013. The amount of the credit depends
on the average gross value at the point of production
each month and the maximum credit is $8/bbl.

It is worth noting that, apart from the changes discussed
above, the oil and gas production tax regime is largely unchanged
and thus many of the other incentives for exploration and
production are still in effect. The new law also includes a state
corporate income tax credit for qualified oil and gas service
industry expenditures incurred in the state. The credit may not
exceed the lesser of 10% of qualified expenditures or $10 million.

A petition to repeal Senate Bill 21 has gathered enough
verified signatures to put a referendum on the ballot in 2014 and
is awaiting certification from the lieutenant governor. See Jennifer
Canfield, “SB 21 moves closer to 2014 primary ballot,” Juneau
Empire (July 29, 2013).

ALASKA LEGISLATURE ADDS MECHANISM TO ENCOURAGE

FINANCING BASED ON OIL AND GAS PRODUCTION TAX CREDITS

Oil and gas explorers and producers in Alaska can obtain oil
and gas production tax credit certificates for certain expenditures
for operations in the state. In certain cases these credits may be
purchased by the state at 100% of the value of the certificate.
Senate Bill 83, which was signed into law on June 26, 2013,
establishes a new mechanism for project financing by allowing
explorers and producers that have applied for tax credits to make
a present assignment to a third-party assignee of the credit
certificate that is expected to be issued by the Alaska Department
of Revenue (DOR). See 2013 Alaska Sess. Laws ch. 55, § 4
(codified at Alaska Stat. § 43.55.029).

To make a valid assignment under the new law several
requirements must be met and the assignment must be filed either
when the application for the credit certificate is filed with DOR or
not later than 30 days thereafter. Assignments that comply with
the new law are irrevocable and cannot be modified without the
written consent of the assignee. Alaska Stat. § 43.55.029(a). A
valid assignment creates a property interest owned by the assignee
in the application for the credit certificate, in the certificate itself,
and in proceeds of the certificate. Id. § 43.55.029(c). A valid and
enforceable security interest may be created in the property
interests as otherwise provided by law. Id. The assignment gives
the assignee a first priority claim, not dischargeable in bankruptcy,
against the proceeds if the assignee has taken the steps needed to
perfect a security interest in the assignment. Id. § 43.55.029(d).

A R K A N S A S —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS GENERAL ASSEMBLY ENACTS LANDOWNER

NOTIFICATION ACT

Ark. Code Ann. § 15-72-203 requires an oil and gas operator
to notify the owner of the surface upon which drilling operations
are to be conducted prior to commencement of those operations.
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That statute was recently amended to require substantially more
information to be included within the notice given if the proposed
operations are intended to be shale operations. See Landowner
Notification Act, 2013 Ark. Laws Act 1299 (to be codified at Ark.
Code Ann. § 15-72-203(c), (d)) (Act 1299).

In lieu of the notice required by Ark. Code Ann. § 15-72-
203(a) for non-shale oil and gas drilling, Act 1299 directs the
Arkansas Oil and Gas Commission (AOGC) to require “enhanced
written notice,” which includes a description of the shale
operations and contact information for the operator, and must be
given to the surface owner at least 14 days before operations
commence. See Ark. Stat. Ann. § 15-72-203(c)(3) (effective Apr.
16, 2013). No other notice is required after delivery of the
enhanced written notice, and the surface owner is prohibited from
altering the drilling location to interfere with the shale operations.
Id. § 15-72-203(c)(4), (6). Shale operations are defined in Act
1299 as “drilling activities relating to the production of gas and
other petroleum hydrocarbons directed at an unconventional shale
gas formation . . . if entry upon the surface owner’s surface estate
is required and the drilling activities are conducted on or after the
effective date of this act.” Id. § 15-72-203(c)(1)(A).

ARKANSAS COURT OF APPEALS CONFIRMS THAT A LESSOR’S

RIGHT TO CONSENT TO LEASE ASSIGNMENT MUST BE

EXERCISED REASONABLY

In Gawenis v. Alta Resources, LLC, 2013 Ark. App. 379,
2013 WL 2457288, the Arkansas Court of Appeals rejected
Richard and Sherry Gawenis’s contention that the oil and gas
lease they had executed, which required lessor’s consent to
assignment, should be cancelled because the lessee, Alta Re-
sources, LLC (Alta), and subsequent assignees of the lessee had
assigned the lease without their consent. The lease had been
assigned multiple times. See 2013 Ark. App. 379, at 5. In each
case, the Gawenises had refused requests for their consent, even
stating that they would not consent to any assignment. Id. The
court of appeals affirmed a trial court’s directed verdict for Alta.
Under Arkansas law, there is an implied duty not to unreasonably
withhold consent to assignment, unless the lease expressly
provides otherwise. Id. (citing Warmack v. Merchants National
Bank of Fort Smith, 612 S.W.2d 733 (Ark. 1981)).

The Gawenis case involves the same facts as Walls v.
Petrohawk Properties, LP, No. 4:11CV00199 JMM, 2012 WL
113266 (E.D. Ark. Jan. 13, 2012), previously reported in Vol.
XXIX, No. 2 (2012) of this Newsletter.

ARKANSAS COURT OF APPEALS AFFIRMS DECREE REFORMING

DEED TO INSERT A MISSING MINERAL RESERVATION, EVEN

AFTER GRANTEE HAD CONVEYED TO A THIRD PARTY

The appellees, Danny and Sheila Snowden, owned the sur-
face and one-half of the minerals under the lands involved in
Longing Family Revocable Trust v. Snowden, 2013 Ark. App. 81,
2013 WL 529935. They conveyed that one-half mineral interest
to Cenark Oil & Gas Company (Cenark), a corporation that they
owned. They then conveyed the surface to Tri.Con Investment,
LLC (Tri.Con), without any mineral reservation. Tri.Con then
conveyed the surface to the appellants, the Longing Family
Revocable Living Trust (Longing Trust), which executed an oil
and gas lease, and later conveyed the property to Danny G.

Longing, who quitclaimed to the Longing Hunting Club, LLC
(joined as an appellant with Longing Trust). Neither of those
conveyances contained any mineral reservation. Finally, the
Snowdens caused Cenark to reconvey their one-half mineral
interest and subsequently executed an oil and gas lease on that
interest.

The Longing Trust contended that the one-half mineral
interest had passed to them, pursuant to the doctrine of after-
acquired title. 2013 Ark. App. 81, at 3 (citing Ark. Code Ann.
§ 18-12-601). However, the trial court granted reformation of the
Snowdens’ original deed to Tri.Con, effectively inserting a
mineral reservation, on grounds of “mutual mistake” because the
Snowdens did not own the mineral rights at the time they
transferred the surface estate to Tri.Con, and Tri.Con did not
intend to acquire the mineral rights. The Arkansas Court of
Appeals affirmed, stating in its opinion that the reformation
related back to the date of the original deed from the Snowdens to
Tri.Con, thus precluding the Longing Trust’s after-acquired title
claim. Id. at 5–6; see also Mauldin v. Snowden, 2011 Ark. App.
630, 386 S.W.3d 560. 

ARKANSAS COURT OF APPEALS REFUSES TO APPLY RES IPSA

LOQUITUR IN CASE INVOLVING ALLEGED SURFACE DAMAGE

FROM DRILLING OPERATIONS

In Sammons v. SEECO, Inc., 2012 Ark. App. 650, 2012 WL
5834567, appellants blamed flood damage to their home on water
pumped from holding ponds constructed to hold water needed to
hydraulically fracture SEECO Inc.’s (SEECO) nearby wells.
Lacking sufficient evidence to prove negligence, the appellants
argued that the trial court erred by failing to apply the common
law doctrine of res ipsa loquitur to supply an inference of
negligence. In affirming the trial court’s dismissal, the court of
appeals held that there was no evidence that SEECO had
exclusive control of the ponds. 2012 Ark. App. 650, at 9. Hence,
an essential element of res ipsa loquitur was missing.

ARKANSAS SUPREME COURT AFFIRMS ARKANSAS OIL AND

GAS COMMISSION’S DETERMINATION OF REASONABLE

CONSIDERATION FOR AN OIL AND GAS LEASE IN

INTEGRATION (FORCED POOLING) ORDER

Arkansas’s forced pooling procedure, called “integration,” is
conducted by the AOGC, its conservation agency. The statute
governing the integration process provides that the interest of an
owner who refuses to participate shall, by order of the AOGC, be
transferred to the parties who participate “for a reasonable
consideration and on a reasonable basis.” Ark. Code Ann. § 15-
72-304(b)(4). The AOGC’s custom, based upon that statutory
language, is to allow a nonparticipating, unleased mineral owner
to elect to be bound by the terms of an oil and gas lease, in
exchange for a bonus and royalty provision that the AOGC
determines to be reasonable. See Walls v. Arkansas Oil & Gas
Commission, 2012 Ark. 418, 2012 WL 5462915. Walls involved
the integration of the appellants’ unleased mineral interests upon
application of SEECO, the operator of the drilling unit. The
appellants contended that the AOGC was obligated to award them
consideration equal to the highest bonus and royalty paid in the
drilling unit, for any lease, thus entitling them to a bonus and
royalty equal to that which had been paid by another company to
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the Arkansas Game and Fish Commission (AGFC) in a leasing
transaction involving lands in multiple drilling units. 2012 Ark.
418, at 1. In testimony before the AOGC, SEECO’s witness, a
petroleum landman, testified that AGFC’s lease was not a market-
representative transaction. Id. at 3. The AOGC accepted that
testimony and awarded the appellants consideration equal to that
paid in the next-highest lease transaction. See id. at 6–7. The
appellants’ petition for judicial review to modify the consideration
granted by the AOGC was denied by the trial court and affirmed
by the supreme court in Walls, holding that the AOGC’s
determination of reasonable consideration was not clearly against
the preponderance of the evidence. Id. at 8.

The Arkansas Supreme Court’s opinion in Walls vacated a
previous opinion of the Arkansas Court of Appeals in the case
Walls v. Arkansas Oil & Gas Commission, 2012 Ark. App. 110,
390 S.W.3d 88, which had reached the same result and was
commented upon in Vol. XXIX, No. 2 (2012) of this Newsletter.

ARKANSAS SUPREME COURT REVERSES COURT OF APPEALS

DECISION—EXCLUSIVE POSSESSION BY PURCHASER OF

UNRECORDED CONTRACT OF SALE COULD CONSTITUTE

NOTICE TO SUBSEQUENT OIL AND GAS LESSEE

In Walls v. Humphries, 2013 Ark. 286, 2013 WL 3239042,
the appellants were the purchasers of a tract of land under an
unrecorded contract of sale that included the mineral rights. They
alleged that they were in possession of the land covered by that
contract. However, the record owner of the land subsequently
leased and then conveyed by deed the mineral rights to the land.
The trial court, relying on statutory language, held that the
purchasers of the subsequent conveyances of the mineral rights,
SEECO and Paraclifta Land and Minerals Limited Partnership
(Paraclifta), did not have actual knowledge of any superior claim
to the rights and were therefore bona fide purchasers with superior
rights over the unrecorded deed, entitling them to summary
judgment. The Arkansas statutes provide that: “No deed . . . shall
be good . . . against a subsequent purchaser of the real estate for
a valuable consideration without actual notice thereof . . . unless
the deed . . . is filed for record . . . .” Ark. Code Ann. § 14-15-
404(b). The Arkansas Court of Appeals affirmed in Walls v.
Humphries, 2012 Ark. App. 4, 2012 WL 11458. See Vol. XXIX,
No. 2 (2012) of this Newsletter.

The Arkansas Supreme Court reversed, holding that summary
judgment was not proper because there was a question of fact
regarding whether appellants’ possession of the land was “exclu-
sive.” 2013 Ark. 286, at 11. Prior decisions of the Arkansas
Supreme Court have established that exclusive possession of
property by any person who is not the record owner is notice to
subsequent purchasers of the possessor’s interest in the property.
Id. at 11 (citing Scott v. Carnes, 37 S.W.2d 876 (Ark. 1931)). The
holders of the subsequently conveyed mineral rights would not be
considered bona fide purchasers if enough evidence is established
to show that appellants’ possession of the property was exclusive,
therefore putting them on notice of a superior right. Exclusive
possession would constitute actual notice to subsequent purchas-
ers even though they were unaware of it. See id. at 9.

Both SEECO and Paraclifta, subsequent purchasers, have
petitioned for rehearing, as has Arkansas Independent Producers
and Royalty Owners, an industry trade group, as amicus curiae.

Editor’s Note: The author of this report is a member of Daily
& Woods, P.L.L.C., which served as counsel to SEECO in several
of the above-reported cases.

C A L I F O R N I A  —  M I N I N G

C H R I S T O P H E R  P O W E L L

A M A N D A  S C H N E I D E R

—  R E P O R T E R S  —

EMERGENCY REGULATIONS REGARDING SUCTION DREDGE

MINING IN CALIFORNIA

In Karuk Tribe of California v. California Department of
Fish & Game, No. RG0521197 (Cal. Super. Ct. Alameda Cnty.
2006), the plaintiffs challenged a 2006 decision by the California
Department of Fish and Wildlife (CDFW) (formerly California
Department of Fish and Game) to issue suction dredge mining
permits in the Klamath, Scott, and Salmon River watersheds. The
Alameda County Superior Court ordered CDFW “to conduct
further environmental review pursuant to CEQA [California
Environmental Quality Act (CEQA)] of its suction dredge mining
regulations.” Id. at 3. The state legislature responded in 2009 by
enacting Senate Bill 670, which amended the California Fish &
Game Code and effectively placed a moratorium on the use of any
vacuum or suction dredge equipment. See 2009 Cal. Legis. Serv.
ch. 62 (codified at Cal. Fish & Game Code § 5653.1). The
language of section 5653 was updated by Senate Bill 1018 on
June 27, 2012. See 2012 Cal. Legis. Serv. ch. 39, § 7. According
to section 5653.1(b) the moratorium will remain in place until
CDFW completes a list of tasks, including CEQA compliance,
which CDFW completed, and provision of a fee structure for
suction dredging activities, which has not yet occurred. Notably,
the amendments to the Fish & Game Code in Senate Bills 670 and
1018 did not contain a definition of vacuum or suction dredging.

As part of the environmental review of the suction dredging
regulations ordered by the court in Karuk Tribe, CDFW updated
its regulations in April 2012 to provide clarification regarding the
scope and applicability of section 5653.1. The 2012 regulations
defined “suction dredging” as “the use of a motorized suction
system to vacuum material from the bottom of a river, stream or
lake and to return all or some portion of that material to the same
river, stream or lake for the extraction of minerals.” Cal. Code
Regs. tit. 14, § 228(a)(1) (2012). The 2012 regulations further
defined suction dredging operations as having all of the following
components: “(A) A hose which vacuums sediment from a river,
stream or lake; and (B) A motorized pump; and (C) A sluice box.”
Id. “Motorized” was defined as “a mechanical device powered by
electricity or an internal combustion engine.” Id. § 228(a)(2).

In the first quarter of 2013, CDFW received evidence from
the Center for Biological Diversity (CBD) that miners were
modifying vacuum and suction dredge equipment by removing the
sluice box from the suction dredging apparatus, thereby allowing
them to circumvent the regulatory definition of suction dredging
under section 228 and avoid the statutory moratorium under Cal.
Fish & Game Code § 5653.1, since without the sluice boxes, their
activities would no longer be considered suction dredging under
section 228(a)(1). According to CBD, removal of the sluice box
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allegedly “leaves dredge spoils containing highly toxic mercury
piling up along waterways.” Press Release, CBD, “California
Closes Suction Dredge Mining Loophole—All Motorized
Recreational Mining Banned in California’s Rivers” (July 1,
2013).

In response to this information CDFW issued emergency
rules to close the loophole it had created, which the California
Office of Administrative Law (OAL) approved on June 28, 2013.
See Notice of Approval of Emergency Regulatory Action, In re
Department of Fish & Wildlife, No. 2013-0618-02 E (Cal. OAL
June 28, 2013); see also 2013 Cal. Reg. Text 331048 (July 12,
2013). CDFW justified the emergency rules based upon its
interpretation of the intent of the statutory moratorium, the
ongoing litigation and controversy, and the looming traditional
summer and fall mining seasons. See Statement of Emergency,
CDFW, “Definition of Suction Dredging; Use of Any Vacuum or
Suction Dredge Equipment for Instream Mining Purposes—
Proposed Emergency Action to Amend California Code of
Regulations, Title 14, Section 228, subdivision (a),” at 3 (June 7,
2013).

The emergency rule expires on December 27, 2013. Per the
new emergency language, section 228(a) now states that

the use of any vacuum or suction dredge equipment (i.e.
suction dredging) is defined as the use of a suction
system to vacuum material from a river, stream or lake
for the extraction of minerals. These regulations do not
apply to, prohibit or restrict nonmotorized recreational
mining activities, including panning for gold.

Cal. Code Regs. tit.14, § 228(a).

The changes to section 228 can be summarized as follows.
First, the rules remove language that characterizes suction
dredging as motorized. Second, the rules remove language that
describes suction dredging as vacuuming of material from the
bottom of a water body. Third, the rules remove language stating
that suction dredging returns all or some portion of the vacuumed
material back to the water body. Fourth, the rules remove
language defining the components of a suction dredging operation
as a hose which vacuums sediments from a water body, a
motorized pump, and a sluice box. Finally, the rules completely
remove the definition of “motorized.”

This emergency regulation was plainly intended to stymie
miners from circumventing the moratorium on suction dredging
by removing sluice boxes from their apparatuses. However, on
July 1, 2013, The New 49’ers, an amateur gold prospecting club
and intervener in Karuk Tribe, filed a lawsuit in Siskiyou County
seeking an injunction against CDFW from enforcing the
emergency regulation. On July 3, 2013, the Siskiyou County
Superior Court signed a temporary restraining order, valid until
July 30, 2013, enjoining CDFW from enforcing its emergency
regulation in Siskiyou County based on a miner’s removal of a
sluice box from a suction dredge operation. The court found that
The New 49’ers were likely to succeed on the merits of their
claim that CDFW’s emergency regulation modifying section
228(a) violated the California Government Code because no
emergency existed to justify departure from ordinary rulemaking
procedures. See Temporary Restraining Order and Order to Show
Cause, The New 49’ers, Inc. v. California Department of Fish &

Wildlife, No. SC CV CV 13-00804 (Cal. Super. Ct. Siskiyou Cnty.
July 3, 2013). At the time of this writing the court had not ruled
on The New 49’ers request for a preliminary injunction.

On July 11, 2013, CDFW petitioned San Bernardino County
Superior Court to coordinate the Siskiyou County case, as a
“Judicial Council Coordinated Proceeding,” per Cal. R. Civ. P.
§ 404, along with previously coordinated cases in San Bernardino
County. See In re Suction Dredge Mining Cases, No. JCPDS4720
(Cal. Super. Ct. San Bernardino Cnty. filed Sept. 15, 2010). Per
Cal. R. Civ. P. § 404.3 and Cal. Ct. R. 3.540, the California
Judicial Council had previously authorized the presiding judge of
San Bernardino County Superior Court to assign San Bernardino
County Superior Court Judge Gilbert Ochoa as the Coordination
Trial Judge for the Suction Dredge Mining Cases. Thus, Judge
Ochoa stayed the Siskiyou proceedings pending resolution of
CDFW’s petition for coordination under his authority per Cal. R.
Civ. P. § 404.5 and Cal. Ct. R. 3.515. See Order to Stay Siskiyou
County Proceedings, Suction Dredge Mining Cases (Cal. Super.
Ct. San Bernardino Cnty. July 15, 2013) (No. JCPDS4720).
CDFW’s emergency rule and The New 49’ers lawsuit are just the
latest skirmishes in the suction dredging battle in California.

AGRICULTURAL CONSERVATION EASEMENTS OR IN-LIEU FEES

CAN MITIGATE THE LOSS OF PRIME FARMLAND

Granite Construction Company has proposed to develop the
Kunzler Terrace Mine Project (Project), a sand and gravel quarry
on 65.3 acres approximately one mile north of Ukiah. The
Mendocino County Planning Commission certified the environ-
mental impact report (EIR) for the Project on May 20, 2010.
Masonite Corporation (Masonite) opposes the mine and filed an
appeal with the Mendocino County Board of Supervisors
(Board).The Board heard the appeal on July 27, 2010, and denied
it. Masonite then filed a writ of mandate in the Mendocino County
Superior Court to overturn the county’s approval due to violations
of CEQA. See Masonite Corp. v. County of Mendocino, No.
A134896, 2013 WL 3865101 (Cal. Ct. App. July 25, 2013), rev’g
No. SCUK CVPT 1056883 (Cal. Super. Ct. Mendocino Cnty.
Aug. 30, 2010). Masonite argued that the EIR was deficient in a
number of respects, including that (1) “the Project as approved
had significantly greater impacts than the one originally
proposed,” requiring recirculation; (2) the EIR “disclosed a new
significant impact on the Foothill Yellow-Tailed Frog (Frog) that
was not adequately mitigated”; (3) the county “erroneously
determined that conservation easements and in-lieu fees were not
feasible ways to mitigate loss of prime farmland due to the
Project”; (4) the EIR “did not adequately analyze the Project’s
cumulative impacts on agricultural resources”; (5) the county
“failed to adopt adequate measures to mitigate significant impacts
from truck traffic along a private road associated with the
Project”; and (6) the EIR “failed to adequately evaluate Project
alternatives.” Id. at *1. The superior court denied the petition and
Masonite appealed.

On July 25, 2013, the California Court of Appeal for the First
District reversed the Board’s decision regarding impacts to the
Frog, truck traffic mitigation, and cumulative impacts to agricul-
tural resources. In addition, the court of appeal found that the use
of agricultural conservation easements (ACE) or in-lieu fees was
feasible mitigation for the loss of prime farmland. Accordingly,
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the court issued directions requiring Mendocino County to: (1)
“set aside its certification of the EIR” for the Project; (2) “set
aside its approvals of the conditional use permit and reclamation
plan for the Project”; and (3) “prepare and circulate a supplemen-
tal EIR, which includes the EIR’s provisions pertaining to the
Frog, and addresses [a number of] deficiencies . . . .” Id. at *12.
These deficiencies included the county’s finding that offsite ACEs
and in-lieu fees as mitigation for the Project’s conversion of
farmland to nonagricultural use were infeasible. Id.

Of particular significance is the decision involving prime
farmlands. Forty-five acres of the 65.3-acre site at issue were
designated as prime farmlands. The draft EIR found the loss of
these 45 acres of prime agricultural land as a significant and
unavoidable impact, as “an ACE does not replace the onsite
resources, but rather, it addresses the indirect and cumulative
effects of farmland conversion,” and “because the project site is
surrounded by existing and vacant industrial uses, with the
exception of the west side, it is unlikely that the project would
affect neighboring agricultural uses.” Id. at *8. Masonite argued
that the county erred in its determination that no mitigation was
feasible for the loss of the farmland and that the impact could
have been mitigated by the acquisition of an ACE on offsite
properties, or the payment of in-lieu fees to fund the acquisition
of ACEs. Id.

In overturning the county, the court of appeal found that
“ACEs may appropriately mitigate for the direct loss of farmland
when a project converts agricultural land to a nonagricultural use,
even though the ACE does not replace the onsite resources,” and
held that “[t]he economic feasibility of off-site ACEs to mitigate
the Project’s impact on the loss of 45 acres of prime farmland
must be explored.” Id. at *10, 12. The court further held that the
potential to pay in-lieu fees as mitigation must also be explored.
Id. at *12.

Because ACEs permanently protect resources, using an ACE
offsite would preserve substitute resources and compensate for the
loss of farmland within the State CEQA Guidelines § 15370
definition of mitigation, which includes “compensating for the
impact by replacing or providing substitute resources or
environments.” Id. at *8 (quoting Cal. Code Regs. tit. 14,
§ 15370(e)). Further, the court found “no good reason to
distinguish the use of offsite ACEs to mitigate the loss of
agricultural lands from the offsite preservation of habitats for
endangered species, an accepted means of mitigating impacts on
biological resources.” Id. at *10 (citing Preserve Wild Santee v.
City of Santee, 148 Cal. Rptr. 3d 310 (Ct. App. 2012)).

The court also drew support from case law involving ACEs.
The court relied on Citizens for Open Government v. City of Lodi,
140 Cal. Rptr. 3d 459 (Ct. App. 2012), which found that the
acquisition of offsite ACEs “would minimize and substantially
lessen” a significant impact resulting from the loss of prime
agricultural lands. Masonite, 2013 WL 3865101, at *10 (quoting
Lodi, 140 Cal. Rptr. 3d at 481). Thus, offsite ACEs were legally
feasible. Id. Additionally, the court relied on public policy and the
purpose of CEQA to effectuate the policy of the preservation of
agricultural lands, finding that “[t]o categorically exclude ACEs
as a means to mitigate the conversion of farmland would be
contrary to one of CEQA’s important purposes.” Id. at *11.

Finally, the court held that the EIR was deficient because it
did not address, as an alternative to the outright purchase of
ACEs, “the donation of [in-lieu] fees to a local, regional or
statewide organization or agency whose purpose includes the
acquisition and stewardship of [ACEs]” as a potential feasible
mitigation for the loss of farmland. Id. at *12 (second alteration
in original) (quoting Cal. Dep’t of Conservation Comment Letter).
Thus, Masonite is instructive for California projects requiring
mitigation for the loss of agricultural lands. ACEs or in-lieu fee
payments should be considered in environmental documents as
mitigation measures for the loss of farmland.

C A L I F O R N I A  —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

CALIFORNIA CIVIL CODE RELATING TO NATURAL

RESOURCES (OIL & GAS, DRILLING) AMENDED

Cal. Civ. Code § 848 was amended effective January 1, 2013,
to require the owner of mineral rights in real property to provide
a written notice prior to the first entry into real property. The
notice shall be provided to the owner of the real property
(presumably the owner of the surface estate) who is listed as the
assessee on the current local tax assessment roll under certain
circumstances, which include providing a minimum of five days’
notice if the agent intends to enter the property “for the purpose
of undertaking non-surface-disrupting activities such as surveying,
water and mineral testing, and removal of debris and equipment
not involving the use of an articulated vehicle on the real
property . . . .” Id. § 848(a)(1). The notice shall include all the
following: the date of entry, the estimated length of time the
property will be occupied, and the general nature of the work. Id.

The code, however, requires the owner of mineral rights in
real property to provide a minimum of 30 days’ notice if entry
into the property is “for the purpose of excavation and other
surface-disrupting activities such as drilling new wells, construct-
ing structures, bringing articulated vehicles or excavation
equipment on the real property, or reclamation of the real property
after the surface has been disturbed . . . .” Id. § 848(a)(2). The
notice shall include the “extent and location of the prospecting,
mining, or extraction operation,” and the “approximate time or
times of entry and exit upon the real property.” Id.

The code further provides that “[i]f a mineral rights owner’s
entry to the real property ceases for a period of one year or more,
any further entry by the mineral rights owner for the purpose of
surface-disturbing activities . . . shall require written notice . . . .”
Id. § 848(a)(3). This notice, however, would not be required if the
real property owner “has a current, already negotiated surface use,
access use, or similar agreement with the mineral rights owner,
lessee, agent, or operator.” Id. § 848(c).

If, however, “a mineral rights owner has been authorized by
the [California] Division of Oil, Gas, and Geothermal Resources
to drill a relief well or to take other immediate actions in response
to an emergency situation,” the notice provisions shall be waived.
Id. §848(b)(1). “Emergency” under this provision means “imme-
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diate action is necessary to protect life, health, property, or natural
resources.” Id. § 848(b)(2).

Finally,

[i]f the mineral rights owner has not complied with
the notice requirement specified in subdivision (a), the
owner of the real property listed on the current [tax]
assessment roll . . . may request a court to enjoin the
prospecting, mining, or extracting operation until the
mineral rights owner has complied. The absence of a
known owner on the assessment roll . . . relieves the
mineral rights owner of the obligation to give the written
notice to the owner . . . .

Id. § 848(d).

DIVISION OF OIL, GAS AND GEOTHERMAL RESOURCES

RELEASES DISCUSSION DRAFT OF PROPOSED REGULATIONS

TO REGULATE HYDRAULIC FRACTURING

Although numerous bills introduced by the California
legislature during the 2013–2014 legislative session to regulate
hydraulic fracturing failed, one bill is still active in the legislature,
Senate Bill 4 (SB 4), which seeks to regulate fracking by
requiring fracking permits, disclosure of fracking fluids, and
notice to property owners. SB 4 passed the Assembly Committee
on Natural Resources on August 5, 2013, and is currently being
reviewed by the Assembly Committee on Appropriations.

The California Division of Oil, Gas and Geothermal
Resources (DOGGR), has been engaged in drafting new fracking
regulations for some time and has released a discussion draft of
proposed regulations. See DOGGR, “Pre-Rulemaking Discussion
Draft of Hydraulic Fracturing Regulations” (Proposed Regula-
tions), http://www.conservation.ca.gov/dog/general_information/
Documents/121712DiscussionDraftofHFRegs.pdf. The Proposed
Regulations create new requirements for operators’ pre- and post-
fracking activities.

The Proposed Regulations are intended to isolate fluids used
in fracking, as well as oil, gas, and other fluids produced with oil
and gas, from making contact with “protected water.” See
Proposed Cal. Code Regs. tit. 14, § 1780(d). Protected water
seemingly includes groundwater and surface water supplies of a
certain quality. Before fracking activities commence, operators
are required to perform specific well integrity testing to ensure
that the well is competent to withstand fracking forces. Id. § 1784.
Also, they are required to report the test results at least 10 days
before fracking commences on the well, as well as provide 24-
hours’ advance notice of actual fracking operations. Id. § 1783.

During fracking operations, operators are required to monitor
specified parameters, such as surface injection pressure and slurry
rate, and terminate operations once certain changes to these
parameters occur. They cannot resume operations until after
investigating and remediating the problem(s). Id. § 1785.

After fracking operations, operators are required to monitor
specified pressures and production daily rates for the first 30 days,
and monthly thereafter (and retain for five years the record
thereof), to ensure that the fracking operation did not endanger
protected water. Id. § 1787.

Additionally, operators are required to disclose information
about the operations to FracFocus, a chemical disclosure registry.
The information required for disclosure includes the name of the
geologic formation fractured, a list of chemicals used in the
process, and the total volume and disposition of fluid used in the
process. Id. § 1788. In the event that an operator makes a claim
that disclosure is subject to trade secret protections, the operator
may elect not to disclose the relevant information in the chemical
disclosure registry, but will be required to demonstrate to
DOGGR that the secret gives its owner a significant economic
advantage, disclosure would compromise that advantage, the
information has not been disclosed elsewhere, and the substance
cannot be reverse engineered to discover its composition. Id.
§ 1788.1. The Proposed Regulations also contain a mechanism
that permits certain “health professionals” to obtain the non-public
information concerning fracking fluids subject to certain
confidentiality restrictions. Id. § 1788.2(b).

DOGGR has announced that it intends to create an official
draft of the Proposed Regulations and subsequently begin the
formal rulemaking process, with a view towards eventual adoption
in 2014. See DOGGR, “Frequently Asked Questions and Answers
About Discussion Draft of Proposed Hydraulic Fracturing
Regulations.”

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS STRIKES DOWN TOWN’S SITE SAFETY AND

SECURITY FEE ON OIL AND GAS WELLS

In Town of Milliken v. Kerr-McGee Oil & Gas Onshore LP,
2013 COA 72, 2013 WL 1908965, the Colorado Court of Appeals
ruled that several of the Town of Milliken’s ordinances imposing
inspection fees on oil and gas wells were preempted by the
authority granted to the Colorado Oil and Gas Conservation
Commission (COGCC) and were therefore invalid. The fees were
to conduct safety and security inspections. The trial court had
entered summary judgment in Kerr-McGee Oil & Gas Onshore
LP’s (Kerr-McGee) favor and the court of appeals upheld the trial
court’s decision.

The decision is based on Colo. Rev. Stat. § 34-60-106(15),
which reads:

No local government may charge a tax or fee to conduct
inspections or monitoring of oil and gas operations with
regard to matters that are subject to rule, regulation,
order, or permit condition administered by the [COGCC].
Nothing in this subsection (15) shall affect the ability of
a local government to charge a reasonable and non-
discriminatory fee for inspection and monitoring for road
damage and compliance with local fire codes, land use
permit conditions, and local building codes.

The court ruled that the town’s fees are for “inspections or
monitoring of oil and gas operations with regard to matters that
are subject to rule, regulation, order, or permit condition adminis-
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tered by the [COGCC]” and therefore prohibited by this statute.
2013 COA 72, ¶ 15 (quoting Colo. Rev. Stat. § 34-60-106(15)).

The town had described the fees as “security and safety
inspection fees” and stated that the inspections “consist of
inspecting oil and gas well sites for trespassers, vandalism,
criminal activity, and first alert signs of dangerous conditions.” Id.
¶ 16. The court found that “oil and gas well site safety and
security are matters subject to rule, regulation, order, or permit
condition administered by the [COGCC].” Id. (citing Colo. Rev.
Stat. § 34-60-106(11)(a)(II) (“the [COGCC] shall promulgate
rules ‘to protect the health, safety, and welfare of the general
public in the conduct of oil and gas operations’”)). The court also
pointed to several examples of COGCC rules addressing oil and
gas well site safety and security. Id.

The court’s decision makes clear that it is not important
“whether the [COGCC] actually conducts inspections like those
performed by the Town’s police department.” Id. ¶ 18. Rather,
“[t]he relevant inquiry is whether the Town’s inspections concern
‘matters that are subject to rule, regulation, order, or permit
condition administered by the commission.’ ” Id. The court found
that “[t]he statute’s plain language does not limit its application to
matters on which the [COGCC] has already promulgated rules,
regulations, orders, or permit conditions, and . . . decline[d] to
read such a limitation into the statute.” Id.

SUPREME COURT RULES THAT TRIAL COURT ABUSED ITS

DISCRETION WHEN IT FOUND TITLE OPINIONS ARE NOT

COVERED BY THE ATTORNEY-CLIENT PRIVILEGE BECAUSE

THEY ARE BASED ON PUBLIC INFORMATION

In DCP Midstream, LP v. Anadarko Petroleum Corp., 2013
CO 36, 2013 WL 3225846 (en banc), an original proceeding
before the Colorado Supreme Court under Colo. App. R. § 21, the
court reviewed the trial court’s granting of a motion to compel
production of documents. The supreme court found that the trial
court had abused its discretion in granting the motion to compel.
2013 CO 36, ¶ 37. The case first addresses the scope of discovery
under Colo. R. Civ. P. 26(b) and the trial court’s role in managing
discovery when a party objects to a discovery request because it
exceeds that scope. The supreme court found that the trial court
did not take an active role in managing discovery in light of
Anadarko’s scope objection and that the trial court abused its
discretion. 2013 CO 36, ¶ 10. The court emphasized the goal to
reduce delay and the increased costs associated with delay. See
id. ¶ 27.

With regard to title opinions, the trial court had compelled
production of title opinions and “reasoned that Anadarko’s title
opinions were not privileged because they were ‘based on public
information.’ ” Id. ¶ 38. The court noted that “[i]n Colorado, the
attorney-client privilege is codified by statute, and it operates to
protect communications between attorney and client relating to
legal advice.” Id. ¶ 40. The supreme court stated that “[t]o
conclude that legal advice loses its privileged character when
based on public information, as the court here appears to reason,
would render the attorney-client privilege meaningless in many
circumstances.” Id. ¶ 42. The court stated that “[w]hat matters is
that the legal advice is given in response to a confidential client
communication, irrespective of whether that advice is informed by
publicly available information.” Id. Thus, the court found that the

trial court’s reasoning was without legal support, and that the trial
court abused its discretion by compelling production of title
opinions. Id.

The decision recognizes that the attorney-client privilege is
not absolute, as there are recognized exceptions to the privilege,
and the privilege may be waived in certain circumstances. Id.
¶ 40. The court noted that “the appropriate analysis is whether a
particular communication concerns or contains confidential
matters communicated by or to the client in the course of
obtaining counsel, advice, or direction.” Id. ¶ 43 (citing People v.
Madera, 112 P.3d 688, 690 (Colo. 2005) (en banc)). The court
stated that it avoids “making any sweeping pronouncements that
all title opinions are, or are not, protected by the attorney-client
privilege.” Id. The court found that “the particular title opinions
must be examined.” Id. As to procedure, the court stated that
“Anadarko may claim the attorney-client privilege with respect to
each requested title opinion, if necessary, but it must make the
claim expressly and describe the nature of the withheld
information in specific terms in a privilege log . . . .” Id. ¶ 45. If
the parties could not then agree as to whether a title opinion was
privileged, “Anadarko may ask the trial court to conduct an in
camera review to assess its privilege claims.” Id.

NEW STATUTE REQUIRES REPORTING OF SPILLS OF ONE

BARREL OR MORE

In House Bill 13-1278, 2013 Colo. Legis. Serv. ch. 188, the
Colorado legislature enacted Colo. Rev. Stat. § 34-60-130,
effective August 7, 2013, which requires reporting of spills of one
barrel or more of oil or exploration and production waste within
24 hours of discovery of such spills. The report must be made to
the COGCC and the municipality or county entity with jurisdic-
tion over emergency response, and must include information
concerning the type of waste spilled.

COGCC DIRECTED TO USE RISK-BASED STRATEGY FOR

INSPECTING OIL AND GAS WELLS

In Senate Bill 13-202, 2013 Colo. Legis. Serv. ch. 274, the
Colorado legislature enacted Colo. Rev. Stat. § 34-60-106(15.5),
effective May 24, 2013, which directs the COGCC to “use a risk-
based strategy for inspecting oil and gas locations that targets the
operational phases that are most likely to experience spills, excess
emissions, and other types of violations and that prioritizes more
in-depth inspections.” Id. § 34-60-106(15.5). The statute provides
that the COGCC shall:

(a)(I) Submit a report by February 1, 2014, to the
General Assembly’s Joint Budget Committee and . . .
[other legislative committees] with jurisdiction over
energy that includes findings, recommendations, and a
plan, including staffing and equipment needs.

. . . .

(b) Implement the systematic risk-based strategy by July
1, 2014. The [COGCC] may use a pilot project to test
the risk-based strategy.
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KANSAS SUPREME COURT RESURRECTS THE RULE OF

CAPTURE FOR STORAGE GAS THAT MIGRATES BEYOND

“ADJOINING” LAND

The closest thing to a perpetual motion machine is drilling
into a gas storage reservoir. Nash Oil & Gas, Inc. (Nash) and L.D.
Drilling, Inc. (L.D.) completed wells in what was later determined
to be Northern Natural Gas Company’s (Northern) underground
gas storage reservoir. See Northern Natural Gas Co. v. ONEOK
Field Services Co., 296 P.3d 1106 (Kan. 2013). Unfortunately for
Northern, Nash and L.D. were several miles from the certificated
boundaries of Northern’s gas storage reservoir. ONEOK Field
Services Company, L.L.C., ONEOK Midstream Gas Supply,
L.L.C., Lumen Energy Corporation, and Lumen Midstream
Partnership, LLC (collectively, ONEOK) purchased the gas
produced from the Nash and L.D. wells. Northern sued ONEOK
for conversion and ONEOK filed third-party claims against Nash
and L.D. to obtain indemnity if they did not own the gas.

Prior to 1993 this situation would have been addressed using
the rule of capture. See Anderson v. Beech Aircraft Corp., 699
P.2d 1023, 1031 (Kan. 1985) (applying rule of capture to injected
gas that migrated beyond boundaries of storage facility owned by
private entity); Union Gas System, Inc. v. Carnahan, 774 P.2d
962, 968 (Kan. 1989) (extending rule of capture to storage facility
owned by public utility that has not pursued its condemnation
remedy). The self-help capture remedy in Anderson was limited
in Union where the court held commencement of condemnation
proceedings would end the capture remedy and, more importantly,
in the condemnation action the condemned party would not be
compensated for gas-in-place that migrated into the otherwise
exhausted reservoir. Compensation, under the condemnation
statutes, was limited to “native” gas in the property, less the cost
of producing the native gas. Union, 774 P.2d at 968. The
Anderson and Union cases seemed to balance the interests of the
parties rather nicely by providing the gas storage company with
an incentive to diligently acquire title to areas it believed to be
part of an existing storage reservoir. The storage company would
either negotiate for a storage lease, or condemn the storage rights.
Until then, the surrounding property owners could rely upon the
rule of capture, recognizing the risk they ran under the Union case
if the storage company diligently pursued condemnation.

In 1993, at the request of gas storage companies, Kan. Stat.
Ann. § 55-1210 was passed. Under that statute, the owner of the
injected gas loses title to gas that “migrated to adjoining
property,” and beyond the authorized storage boundaries, unless
it could “prove by a preponderance of the evidence that such gas
was originally injected into the underground storage.” Id. § 55-
1210(c). In Northern, the court held that when the gas migrates
beyond “adjoining property,” the rule of capture applies.
Explaining how Northern lost title to storage gas that migrated
beyond adjoining property, the court stated:

We conclude [section] 55-1210 abolished the rule of
capture as to natural gas which migrates horizontally

within a stratum to adjoining property or vertically to a
different stratum, but preserved that rule as to natural gas
which migrates beyond those boundaries. Because the
natural gas at issue here allegedly migrated horizontally
beyond the property adjoining Northern’s certified
storage field, Northern lost title to that gas and it became
subject to the rule of capture.

296 P.3d at 1111.

So, the multimillion-dollar question is what is adjoining
property as the term is used in section 55-1210(c)? “[T]he district
court determined that Nash’s and L.D.’s wells, located 2 to 6
miles from the certificated boundary of the Field, were not on
adjoining property.” Id. at 1118. The Kansas Supreme Court held:
“the district court properly concluded that to the extent Northern’s
injected storage gas migrated beyond property adjoining the
certificated boundaries of its storage field, as those boundaries
existed before June 2, 2010, Northern lost title to such gas . . . .”
Id. at 1125.

After this case, to protect gas that migrates into non-adjoining
property, the operator of the gas storage facility must seek
condemnation and rely upon the favorable valuation principles
established in Union. The end result of this litigation is to return
to the basic remedy that existed before enactment of section 55-
1210: condemnation.

The primary reason owners of gas storage facilities sought
enactment of Kan. Stat. Ann. § 55-1210 may have been to avoid
policing storage boundary disputes through condemnation. Since
you can’t see the gas beneath your land, you don’t know it is
invading your space unless you drill a well. If you drill a well, and
section 55-1210 will ultimately secure title to the produced gas in
the party who injected the gas, no wells will be drilled, thereby
creating, in effect, a statutory buffer zone around any gas
reservoir. After this case, we know that buffer zone only extends
into adjoining property.

In Williams Natural Gas Co. v. Supra Energy, Inc., 931
P.2d 7 (Kan. 1997), the issue was whether the trial judge properly
granted an injunction to test wells under the testing provisions of
section 55-1210(c)(2), and whether the testing provisions were
unconstitutional. Addressing Supra Energy Inc.’s argument the
term “adjoining” was vague, the court upheld the trial judge’s
finding that wells on sections of land that are adjacent to a storage
field are adjoining. 931 P.2d at 14. “Therefore, any section of land
which touched a section containing a storage field was adjoining.”
Id. The real test applied by the court was: “Clearly a person
exercising common sense would understand the term ‘adjoining’
in this statute.” Id. No precise definition was adopted. The court
in Northern, commenting on the Williams case, stated: “By
defining the phrase ‘adjoining property’ to mean ‘any section of
land which touch[es] a section containing a storage field,’ the
Williams court implicitly rejected any suggestion that the phrase
is meaningless or superfluous.” Northern, 296 P.3d at 1122
(alteration in original) (quoting Williams, 931 P.2d at 14).

Use of adjoining as the line between capture and no capture
raises several questions. Does common ownership matter? How
will the owner of a two-section tract of land that abuts the storage
facility be treated? What about the owner of a 40-acre tract of
land separated by a half section of land that abuts the storage
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facility but is owned by a third party? To what extent can
voluntary conveyances change an ownership-based definition of
adjoining? These issues have not been addressed. Answering the
adjoining property question probably does not matter because any
issue regarding possible migration should be met by immediate
condemnation proceedings.

Adjoining property is an odd defining concept when dealing
with activity taking place within a single defined and physically
connected area: the reservoir. The geologic structure, in the
context of adjoining property, would seem to include any property
interconnected to the storage part of the reservoir. Adjoining
property is a concept you would expect to see used to define
surface rights where you survey a line and put up a fence. In the
geologic reservoir context everything is adjoining because
everything is connected and can impact all other parts of the
reservoir. The geologic structure is what provides the practical
limits, not a section line drawn on the surface. To the extent the
activity is taking place in a pressure-connected portion of the
same geologic reservoir, it should be adjoining property. If it is
outside the geologic reservoir, or outside any pressure-connection
to the structure, it is not adjoining property.

COURT OF APPEALS USES HYPOTHETICAL NUMBER TO

CALCULATE ROYALTY INSTEAD OF ARMS-LENGTH GAS

SALES CONTRACT PROCEEDS AND “AT THE WELL” LEASE

LANGUAGE

Oil Producers, Inc. of Kansas (OPIK) is the prototypical
small Kansas independent producer. It produces gas and then sells
the gas at the wellhead to a gas purchaser, much like it markets
the oil it produces. The transaction is a classic sale of goods. The
producer extracts the gas from the ground, it becomes UCC
Article 2 “goods” upon extraction, and the producer sells the
goods to a gas purchaser that takes title and delivery on the leased
premises.

The gas purchasers that OPIK deals with have agreed to
purchase the gas “at the well.” To avoid putting either buyer or
seller into a price pinch in the sales contract, the price is based
upon a formula that takes a downstream sales price based on
current market conditions and then subtracts certain expenses
associated with moving the gas from the wellhead to the
downstream sales point. The price that OPIK receives reflects the
value of the gas at the well, but the pricing formula also provides
OPIK, and its royalty owners, with an opportunity to participate
in the enhanced downstream values.

The Kansas Court of Appeals, in Fawcett v. Oil Producers,
Inc. of Kansas, No. 108,666, 2013 WL 3778132 (Kan. Ct. App.
July 19, 2013), held this common mode of doing business in the
oil patch was a breach of contract.

The two types of oil and gas leases at issue provided:

“The lessee shall pay lessor as royalty 1/8 of the
proceeds from the sale of gas as such at the mouth of the
well . . . .”

. . . .

“The lessee shall monthly pay to lessor as royalty on gas
marketed from each well where gas only is found, one-
eighth (1/8) of the proceeds if sold at the well . . . .”

Id. at *2. The court noted:

The gas, under these oil and gas leases, was sold at
the well under the gas purchase contracts between OPIK
and the gas purchasers. Therefore, the geography of the
sale of gas was at the well and the geography for the
computation of the royalty was also at the well.

Id. at *4.

OPIK sold its gas to four midstream companies that pur-
chased the gas, at the well, using gas sales contracts that employed
various pricing formulas that allowed participation in downstream
values net of costs the purchaser incurred to obtain the down-
stream values. These were arm’s-length transactions between
OPIK and the gas purchasers.

The court, citing the “implied duty to market” as a duty that
is “implied in law,” held that, for royalty calculation purposes, the
implied duty prohibits the gas purchaser from deducting costs
associated with moving gas to a downstream market. Id. at *8.
The court held:

Under Kansas law, the leases make it clear that the
royalty is to be computed on the gross proceeds of gas
sales at the well. Because no special provision in the
leases allowed OPIK to compute royalties based on the
gross proceeds of gas sales at the well less the cost of the
stipulated price adjustments contained in the gas pur-
chase agreements, we determine that OPIK’s arguments
fail.

Id. at *11 (emphasis added).

The practical effect of the court’s holding is that OPIK has an
obligation to sell its gas not “at the well” but rather at a
downstream location, presumably where the gas can be sold to an
interstate pipeline. Therefore, OPIK must pay royalty based upon
a price it did not receive, and cannot receive, from its gas
purchasers. The price for royalty calculation, based on the court’s
analysis in this case, would be the actual gross sales proceeds
received by OPIK, plus the amount of any deductions made by its
gas purchasers to obtain the downstream price. However, if the
gas purchaser in turn sells the gas to a third party prior to its
arrival at a downstream interstate pipeline market, the court’s
analysis suggests even the “proceeds-plus” calculation may have
to be increased to account for subsequent movement to an
interstate pipeline.

The court accepted the plaintiffs’ theory that royalty must be
paid based upon the value of gas at the interstate pipeline and not
at the well. Essentially the plaintiffs asserted the gas was not in
marketable condition until delivered to an interstate pipeline. It is
interesting that nowhere in the opinion does the court expressly
address whether the gas was in marketable condition at the
wellhead, or anywhere else. The court, in effect, ignores the terms
of the arm’s-length sale of gas at the well and deals with it as
though the gas was sold at the interstate pipeline. In that case, the
leases at issue require application of the portion of the royalty
clause dealing with off-lease sales, which dictates the royalty
should be calculated applying the “market value of such gas at the
mouth of the well” or “its market value at the well.” Id. at *2
(emphasis added). Arguably the “market value” of the gas “at the
well” would be a number less than the contract proceeds received
by OPIK because a wellhead value would not include any incre-
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mental downstream value net of costs. Counsel for OPIK has filed
a petition for review in the Kansas Supreme Court.

TENTH CIRCUIT REVERSES CERTIFICATION OF CLASS IN

ROYALTY CALCULATION LAWSUIT FOR FAILURE TO

CONSIDER THE CONTRACTS AND CIRCUMSTANCES OF

PROPOSED CLASS MEMBERS

The Oklahoma Oil & Gas report in this Newsletter, infra,
discusses Chieftain Royalty Co. v. XTO Energy, Inc., No. 12-
7047, 2013 WL 3388629 (10th Cir. July 9, 2013), a companion
case to the Kansas proceeding in Wallace B. Roderick Revocable
Living Trust v. XTO Energy, Inc., No. 12-3176, 2013 WL
3389469 (10th Cir. July 9, 2013). This Kansas report focuses on
the principles that prompted the U.S. Court of Appeals for the
Tenth Circuit to reverse certification of a class that would have
been used to determine whether XTO breached its lease contracts
with its Kansas royalty owners.

To determine whether a contract has been breached, you must
first identify, interpret, and apply the contract terms to the parties’
facts. However, in Kansas and elsewhere, the class action
procedural device has been employed, by state and federal courts,
to in effect reform all class member contracts into a contract
identical to that of the class representative. The same device has
required that the actual facts and circumstances of each class
member be deemed identical to those that exist between the class
representative and its target. This approach might be fair when
dealing with the credit card company where the terms of the credit
contract, and the circumstances of its making, are uniform, but it
can be patently unfair when the contracts are not uniform and
circumstances vary.

In the Kansas proceeding, XTO Energy, Inc. (XTO) is an oil
and gas producer that produces gas and sells it, in arm’s-length
transactions, to third-party purchasers. It receives proceeds from
its gas purchasers for the gas it sells and has set up its accounting
system so it pays royalty based upon what it receives for the gas
from its purchasers. The Wallace B. Roderick Revocable Living
Trust (Trust) is a royalty owner of XTO. The Trust claims that
XTO has been underpaying royalties by improperly deducting
expenses incurred in bringing the gas to marketable condition, in
violation of the implied duty of marketability. Id. at *1.

The Trust claims that, regardless of the contractual relation-
ships XTO has with its other royalty owners, since the same
accounting system was used by XTO to pay all of its royalty
owners, commonality under Fed. R. Civ. P. 23(a)(2) was estab-
lished. The Trust argues it should be able to use Fed. R. Civ. P. 23
to obtain class certification for XTO’s thousands of royalty
owners under hundreds of contracts  as though all the contracts
contained the same terms, and are subject to the same circum-
stances, as created by the Trust’s contractual relationship with
XTO. As the court noted: “the district court rested its certification
decision on one common issue: whether XTO’s uniform payment
methodology breached the implied duty of marketability under
Kansas law.” Id. at *2.

Applying the class action principles stated by the U.S.
Supreme Court in Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541
(U.S. 2011), the Tenth Circuit observed that merely focusing on
XTO’s “uniform payment methodology” may raise a common
question, but fails to address whether, in fact, it is “capable of

classwide resolution.” 2013 WL 3389469, at *3 (emphasis
omitted) (quoting Wal-Mart, 131 S. Ct. at 2551). The plaintiff has
the burden of demonstrating that it is possible to combine each
contract and party situation to satisfy the Rule 23(a) requirements
and the more rigorous Rule 23(b) requirements. The court of
appeals, on remand, indicated the district court must address the
individual contract differences to determine to which contracts the
implied duty of marketability applies. The district court must also
address the factual context of the individual wells to determine the
point at which gas “is in marketable condition” under Kansas law,
which could affect the analysis of which deductions would be
proper. Id. at *5.

Editor’s Note: The reporter was an expert witness in this
case, called on behalf of XTO, to analyze a sample of the oil and
gas lease contracts encompassed by the proposed class.

COURT IMPROPERLY REFERENCES “KANSAS DEEP

HORIZONS ACT” IN UPHOLDING LEASE CANCELLATION

AS REMEDY FOR BREACH OF IMPLIED COVENANT TO

FURTHER DEVELOP

In 1950, Emma Vogelsang leased her 160-acre tract of land
to an oil and gas developer. A well was promptly drilled in 1951.
The next event regarding oil and gas development on Emma’s
land took place 62 years later with the court’s decision in Sieker
v. Faye M. Stephens Trust, No. 108,488, 2013 WL 3777747 (Kan.
Ct. App. July 19, 2013). The court affirmed the trial court’s
cancellation of the lease as to 150 acres, “leaving the lease in
place for the 10 acres where production was ongoing.” Id. at *3.

Although it was disputed whether the lessor made a demand
for “development” or a demand for a “release” of the lease, based
on the record before it the court found the lessor made a demand
for further development. The lessee responded indicating the only
way it could prudently proceed with development would be by
conducting a 3D seismic survey of the property. Although the
lessee indicated it was willing to conduct the survey, it could not
do so because its competitor operating on surrounding lands
would not cooperate in a survey. Id. at *2. Apparently the same
competitor informed the lessor it would conduct the survey,
assuming it was in a position to lease the land.

The court observed:

[T]he district court based its decision in part on the fact
that lessees on nearby properties had successfully
undertaken efforts to drill additional wells and to pursue
further development. In addition, oil prices and demand
had increased, and Sieker was approached by a prospec-
tive lessee who was able to conduct the 3D seismic
study.

Id. at *4. In affirming cancellation as a remedy, the court observed
that the lessor had established others were interested in exploring
the land and that the lessee had admitted it was not in a position
to conduct further development. The district court believed, under
the circumstances, ordering conditional cancellation would be
futile because the lessee still could not take the action it deemed
necessary to explore the land. Id. at *7.

It is never revealed in the facts whether this is an exploration
case or a development case. Was the complaint that the lessee had
failed to further develop the formation it had discovered in the
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existing well? That would be a development claim. If it did not
relate to the existing well, then it is an exploration claim. Even
though the court cites several sections of the “Kansas Deep
Horizons Act” (Deep Horizons Act), Kan. Stat. Ann. §§ 55-223
to -229, it fails to note the most important limiting aspect of the
act, which states: “Nothing in this act shall apply to the depth
interval from the surface of the land to the base of the deepest
producing formation as of the date of such action.” Id. § 55-227
(emphasis added). Therefore, nothing in the act applies to the
150-acre areal extent of the lease above the base of the producing
formation where the existing well is completed. If this is a
development claim, none of the statutory provisions referred to by
the court would apply. Even the general pronouncements of
“Kansas public policy” in section 55-223, recognizing “an implied
covenant to reasonably explore and to develop,” would not apply
to a development claim. The Deep Horizons Act provisions apply
only to undeveloped portions of the lease beneath the “base of the
deepest producing formation.” Id. § 55-227. The Deep Horizons
Act is therefore a statutory implied covenant to explore
unexplored depths when leased land is held by production. It
would appear that if the court were relying upon the Deep
Horizons Act, it should have cancelled the lease as to all depths
below the base of the producing formation as to the entire 160
acres, not merely 150 acres.

As to depths above the base of the deepest producing
formation, the court would be limited to a common law further
development claim. The lessor, as the party with the burden of
proof, would have to demonstrate there is oil and gas in the land
to be developed, that it could be developed profitably, and that a
prudent operator would currently engage in the development.
Evidence of someone wanting to get on the land to conduct a 3D
seismic survey would not be sufficient.

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

—  R E P O R T E R  —

FEDERAL COURT DEEMS LEASE CLAUSE REGARDING POST

PRODUCTION COSTS AMBIGUOUS; SUBLESSEE MAY BE

LIABLE FOR UNPAID ROYALTIES

In Dickson v. Sklarco L.L.C., No. 5:11-cv-00352, 2013 WL
1828051 (W.D. La. Apr. 29, 2013), the plaintiffs (lessors) alleged
that Sklarco L.L.C. (Sklarco) (lessee) and Petrohawk Properties,
L.P. (Petrohawk) (sublessee) improperly deducted post-produc-
tion costs from royalty payments. Two issues were front and
center: (1) whether the post-production deductions were permitted
under the mineral leases; and (2) whether Petrohawk, as a
sublessee not in privity with the lessees, could be held liable for
the alleged underpayments.

On the first issue, the district court noted the well-settled rule
that, with respect to “market value” leases, Louisiana “applies a
reconstruction approach to determine the market value of gas,
beginning with the gross proceeds of the sale of gas and then
deducting any additional costs of taking the gas from the wellhead
(the point of production) to the point of sale.” Id. at *5. Thus,
transportation, separation, extraction, processing, compression,

and other post-production costs are generally deductible. The
parties to an oil and gas lease, of course, can modify the method
for calculating royalty payments.

In the lease at issue, the parties included a paragraph that
expressly permitted deduction of post-production costs that
enhanced the value of the product or made the product more
marketable. The paragraph went on, however, to include arguably
superfluous language: “Without limitation upon the foregoing, the
treating, processing or dehydrating of natural gas to meet pipeline
quality specifications shall be deemed to enhance the value of the
product being sold.” Id. at *2. This sentence did not specifically
identify gathering and transportation charges. The court found the
lease ambiguous: “It is difficult to imagine what costs expended
post production would not enhance the value of the product or
make the product more marketable. Why, then, was this language
added to the contract?” Id. at *7. The court denied cross-motions
for summary judgment. Id. at *9.

The court also considered whether Petrohawk, as a sublessee,
could be held liable for any unpaid royalties. Petrohawk argued
that, under the Public Records Doctrine, it could not be held liable
for the “secret intent” of the original lessors and Sklarco. Id. at *3.
The court disagreed, noting that under Louisiana Mineral Code
article 128, La. Rev. Stat. Ann. § 31:128, Petrohawk, as a
sublessee, became directly obligated to the lessor for the lease
obligations. Id. at *5. Petrohawk moved for reconsideration of the
court’s ruling, which was denied. See Dickson v. Sklarco L.L.C.,
No. 5:11-cv-00352, 2013 WL 3874728 (W.D. La. July 25, 2013).

FRAUD AND PUNITIVE DAMAGES CLAIMS DISMISSED IN

“LEGACY LAWSUIT”

Louisiana “legacy litigation” refers to numerous lawsuits in
Louisiana seeking damages allegedly related to environmental
harm caused by oil and gas exploration and production activities.
A common complaint in legacy litigation is that plaintiffs
indiscriminately lump all defendants’ conduct together, even when
that conduct involves different lease obligations, tracts of land,
well sites, and operations. Guthrie v. Plains Resources Inc., No.
2:12 CV-1904-PM-KK, 2013 WL 2471670 (W.D. La. June 7,
2013), is such a lawsuit.

In Guthrie, certain defendants argued that the petition was too
vague because it generally lumped all defendants together and
involved multiple tracts of land. These defendants also argued that
the petition failed to include allegations sufficient to set forth
claims for fraud and punitive damages.

The federal district court held that the petition was sufficient
to state certain claims, but noted that additional evidence may
later demonstrate that severance of claims would be proper. Id. at
*7. The court also dismissed claims for fraud, noting that
“conclusory and generic allegations of fraud, which lump all
defendants together, are insufficient . . . .” Id. at *8. Finally, the
court dismissed claims for punitive damages. In Louisiana,
punitive damages are only available in environmental lawsuits
where the conduct at issue occurred between September 4, 1984,
and April 16, 1996. See id. at *10. Thus, the court held that
punitive damages are not available if they relate to wells that have
been plugged and abandoned prior to September 4, 1984, or
drilled after April 16, 1996. Id. at *11 (citing Brownwell Land
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Co., L.L.C. v. OXY USA Inc., No. 05-225, 2007 WL 1695195
(E.D. La. June 8, 2007)).

LOUISIANA SUPREME COURT REFUSES TO RESCIND

AGREEMENT EXTENDING LEASE AND SIDES WITH LESSEE ON

INTERPRETATION OF “CONTINUOUS DRILLING OPERATIONS”

In Peironnet v. Matador Resources Co., 2012-2292 (La.
6/28/13); 2013 WL 3752474, plaintiffs sued a lessee to rescind or
reform a lease extension agreement to make it applicable only to
168.95 acres, arguing that they did not intend to extend the term
of the lease for all 1805.34 acres. Id. at *1. After a jury trial (in
which the jury found in favor of the lessee) and various appellate
rulings, the Louisiana Supreme Court weighed in on the issue of
when error is a ground for rescission or reformation of an
agreement.

After an extensive review of the law concerning error and the
standard of review following a jury trial, the court affirmed and
reinstated the judgment entered by the district court. The court
summed up the law as follows:

Error vitiates consent only when its concerns the cause
about which the other party knew or should have known.
When error is mutual, courts may reform or rescind the
agreement to reflect the true intent of the contracting
parties. When the error is unilateral, courts may rescind
the contract, but rescission is not available when the
error is the result of the complaining party’s own
inexcusable error.

Id. at *29 (emphasis added). In this case, the court found that the
plaintiffs’ failure to read and question the unambiguous extension
agreements and their agents’ experience in the oil and gas field
precluded a finding of unilateral error. Plaintiffs’ error was
“inexcusable” as a matter of law. Id.

The court also considered whether the lease had been
maintained by continuous drilling operations. Id. at *25–29.
Under the lease clause at issue, the court held that the district
court did not err in concluding that production activities from
certain unitized wells within 90 days of the completion of the
preceding well satisfied the “continuous drilling operations”
clause of the lease and thus the lease was maintained in its entirety
beyond the primary term. Id. at *29.

OIL AND GAS LEASE SURVIVES NOTWITHSTANDING ALLEGED

MISTAKE WHEN TRANSFERRING MINERAL RIGHTS

In Franklin v. Camterra Resources Partners, Inc., 48,021
(La. App. 2 Cir. 5/22/13); 2013 WL 2217324, another case
involving unilateral mistake, a landowner claimed that, by his
quitclaim deed, he did not intend to transfer mineral rights. The
court of appeal discussed the nature of quitclaim deeds and
refused to consider extrinsic evidence. Id. at *4. The court also
refused to invalidate the deed based on unilateral mistake, noting
that the plaintiff had experience reserving mineral rights and that
his attorney had examined the deed. Id. at *6. “Both should have
recognized that [the landowner] was transferring any interest he
had which would include his mineral interest.” Id. 

OPERATOR LIABLE FOR UNRECORDED ORRI

In Freeman v. Block “T” Operating, LLC, 2013-58 (La. App.
3 Cir. 7/10/13); 2013 WL 3442567, an owner of an overriding
royalty interest (ORRI) alleged nonpayment of royalties. The
assignment that created the ORRI had not been recorded in the
public records at the time Block “T” Operating, LLC (BTO)
acquired its working interest and became operator. BTO also
argued that all working interest owners should be joined as
indispensable parties because a ruling could affect their interests.

The court of appeal held that BTO’s working interest and net
revenue interest were not affected by the ORRI. Rather, BTO’s
working interest and net revenue interest were fixed by various
assignments in the public record. Id. at *4–5. The court of appeal
also concluded that the ORRI owner did not need to join every
working interest owner. The suit was directed to BTO as the
operator with responsibility for distributing revenues. Moreover,
the judgment denying the exception of nonjoinder expressly
permitted BTO to join additional parties, but the record did not
reflect any such efforts. Id. at *5.

Block “T” Petroleum, Inc. (BTP) was also named as defen-
dant in the lawsuit. BTP was a contract operator for BTO. BTP
sought summary judgment, arguing that it only owed duties to the
working interest owners. The court of appeal affirmed the denial
of BTP’s motion, finding that the relationship between BTO and
BTP was “ill-defined in the record.” Id. at *7.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

COUNTY ORDINANCE REQUIRING OIL FIELD SAFETY

FENCING NOT PREEMPTED BY STATE OIL AND GAS

CONSERVATION STATUTES

As reported in Vol. XXIX, No. 2 (2012) of this Newsletter,
in response to an accident involving the death of two teenage
males who had climbed at night to the top of an oil storage tank
that exploded, the Forrest County Board of Supervisors adopted
an ordinance requiring oil and gas facilities to construct
continuous perimeter fencing at least five feet high, topped with
strands of barbed wire, with locking gates and warning signs.
Delphi Oil, Inc. (Delphi) appealed the adoption of the ordinance
to the Forrest County Circuit Court, which affirmed the ordinance.
Delphi appealed and the decision was affirmed by the Mississippi
Supreme Court. See Delphi Oil, Inc. v. Forrest County Board of
Supervisors, 2012-CA-00563-SCT, 114 So. 3d 719 (Miss. 2013).
Fifteen other oil operators and the Mississippi State Oil and Gas
Board (MSOGB) filed amicus briefs in the circuit court and the
supreme court. See 2012-CA-00563-SCT (¶ 4 n.2). The principal
objection was that the subject matter of the ordinance was
preempted by Miss. Code Ann. § 53-1-17, which states the powers
of MSOGB. The Mississippi Supreme Court affirmed the
ordinance, stating the fencing ordinance was not inconsistent with
state oil and gas conservation statutes and regulations and was
supplemental to these laws. 2012-CA-00563-SCT (¶ 13). The
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court also noted that MSOGB’s authority was not “exclusive”
because the legislature lacked intent to grant such authority.
Id. ¶ 14.

EXXONMOBIL MAY BE LIABLE FOR AN EXCESS OF

ALLIGATORS

In Wilkinson County, Mississippi, Exxon Mobil Corporation
(ExxonMobil) is up to its corporate neck in alligators. See
Christmas v. Exxon Mobil Corp., 2011-CA-01311-COA, 2013
WL 2302708 (Miss. 2013). ExxonMobil operates the Centreville
Landfarm, a refinery waste disposal site consisting of 19 rainwater
retention ponds and totaling about 85 surface acres of water.
Years back, alligators were introduced to the site as “canaries” to
warn of hazardous contamination in the retention ponds. See
2011-CA-01311-COA (¶ 3). The plaintiffs, Tom and Consandra
Christmas, own approximately 35 acres of land adjacent to
ExxonMobil’s facility. The Christmases first bought the property
in 2003, before which time it had only been used for hunting and
tree farming. Although they encountered an occasional alligator
after they began occupying and clearing the tract, they did not
know where the alligators were coming from until 2007 when
Tom Christmas went onto the ExxonMobil property looking for
his hunting dog. Id. ¶ 12. A real estate agent had stated that an
alligator may have attacked a horse he kept on the Christmases’
property. The Christmases sued ExxonMobil claiming the
alligator infestation was a non-abatable nuisance that has caused
permanent damage. Id. ¶ 9. The trial court granted summary
judgment to ExxonMobil on the basis that the claim was barred by
the statute of limitations and by the doctrine of prior trespass. Id.
¶ 7. The Mississippi Court of Appeals reversed.

As to the statute of limitations, the court of appeals said
Mississippi’s three-year statute of limitations for nuisance claims,
Miss. Code Ann. § 15-1-49, has an exception for latent injuries.
2011-CA-01311-COA (¶ 11). The court said the record was not
sufficient to determine “whether the infestation was reasonably
discoverable before the Christmas property was permanently
occupied.” Id. ¶ 15. The court said the doctrine of prior trespass
is based on the assumption that the purchaser knows of the prior
damage at the time of the sale and pays less for the land. Id. ¶ 18.
In this case, it is not clear whether the Christmases knew, or
should have known, of the infestation of alligators on the
adjoining tract. Accordingly, the judgment was reversed and
remanded.

In a footnote the court said that “[i]f a nuisance is abatable,
damages for permanent injury are not available,” but the question
of whether alligator infestation can be abated was not explored.
Id. ¶ 9 n.2. The court pointed out that the record, however,
indicated that ExxonMobil had the Mississippi Department of
Wildlife, Fisheries, & Parks (MDWFP) conduct an alligator
inventory. MDWFP found 84 alligators, or about one per acre of
water, and noted that there could be more. At ExxonMobil’s
request, MDWFP, along with the Mississippi Department of
Environmental Quality, “created a harvest plan, whereby alliga-
tors of four feet or greater in length would be removed.” Id. An
MDWFP alligator trapper removed seven adult alligators from the
property. ExxonMobil had also reinforced its fence along the
Christmases’ property. Id.

N E B R A S K A —  M I N I N G  A N D

O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

RECORD OWNER CONSTRUED IN NEBRASKA’S DORMANT

MINERAL STATUTES

Continuing with the recent flurry of cases to reach the
Nebraska Supreme Court involving disputed mineral interests are
two more that sought to restore previously severed mineral
interests to the surface owner. In a matter of first impression, both
cases considered what records may be used to demonstrate
ownership for purposes of avoiding forfeiture under the dormant
mineral statutes.

In Gibbs Cattle Co. v. Bixler, 831 N.W.2d 696 (Neb. 2013),
the surface owner, Gibbs Cattle Co. (Gibbs), sued the owners of
severed mineral interests under Nebraska’s dormant mineral
statutes, Neb. Rev. Stat. §§ 57-228 to -231, claiming the interests
had been abandoned. The dormant mineral statutes allow surface
owners to reacquire title to allegedly abandoned mineral interests.
Under Nebraska law, “[m]ineral interests are deemed abandoned
unless the ‘record owner’ has taken certain steps to publicly
exercise his or her ownership rights during the 23 years preceding
the [filing of] the surface owner’s [lawsuit].” 831 N.W.2d at 697
(citing Neb. Rev. Stat. § 57-229).

One of the issues before the Nebraska Supreme Court in
Gibbs was how the “record owner” may be determined. Gibbs
argued that “the ‘record owner’ of mineral interests may be
determined only from the register of deeds in the county where the
interests are located.” Id. at 700–01. In this case, the register of
deeds listed John H. Bixler as an owner of mineral interests in
some of Gibbs’s land, although Bixler had died almost 14 years
prior to the filing of the lawsuit to restore the mineral rights in
Gibbs. Id. at 698.

Bixler’s widow and personal representative argued that the
record owner may also be determined from other public records
such as probate records. Bixler’s widow claimed that her
husband’s interests passed to her through his will and the probate
process and that this constituted a public exercise of ownership
such that the mineral interests could not be deemed abandoned
because 23 years had not yet elapsed since her acquisition of the
interests. Id. at 698, 700–01. While the probate records confirmed
the basic factual assertions, none of the probate documents, such
as inventory sheets or inheritance tax determinations, specifically
mentioned the mineral interests. Id. at 698.

The lower court found in favor of and vested title to the
disputed mineral interests in Gibbs, the surface owner. The lower
court decided that John H. Bixler was the record owner of the
mineral interests because he was listed in the register of deeds. It
reasoned that while the mineral interests transferred under the
will, this transfer occurred by operation of law rather than through
a public exercise of ownership by John himself. Id. The lower
court also noted that record owner is not defined in the dormant
mineral statutes, but was defined elsewhere in unrelated Nebraska
statutes with reference to persons listed in the register of deeds in
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the county where the property was located. Id. (citing Neb. Rev.
Stat. § 19-4017.01).

On appeal, the Nebraska Supreme Court concluded that the
definition used by the lower court did not apply and gave the
statutory language in the dormant mineral statutes its plain and
ordinary meaning, relying on Black’s Law Dictionary, which
“defines ‘record owner’ as ‘[a] property owner in whose name the
title appears in the public records.’” Id. at 701 (alteration in
original) (quoting Black’s Law Dictionary 1215 (9th ed. 2009)).
The court also noted that while the dormant mineral law statutes
identify more than one way to publicly exercise rights of
ownership, the statutes did not explicitly define who the record
owner is. The court concluded that record owner “should be
construed to include an owner identified through the probate
records of the county in which the mineral interests are located.”
Id. at 702.

The supreme court noted that its construction of record owner
balanced the dual legislative purposes to clear title records and to
protect owners’ identifiable property rights. Id. at 703. Since the
dormant mineral statutes result in a forfeiture of property, the
court concluded that “if any doubt remains as to the meaning of
‘record owner,’ it should be construed against forfeiture.” Id.

The same issue was presented in WTJ Skavdahl Land LLC v.
Elliott, 830 N.W.2d 488 (Neb. 2013): “whether the ‘record
owner’ may be determined only from the register of deeds in the
county where the [mineral] interests are located or also from other
public records . . . .” Id. at 489. Evelyn Elliott was listed in the
register of deeds as the owner of mineral interests under the
dormant mineral statutes even though she had died several years
earlier. When it filed its lawsuit to reclaim title to the mineral
interests, WTJ Skavdahl Land LLC named Sandra Elliott,
personally and as personal representative, as one of the people
allegedly having interests. Id.

Sandra Elliott claimed that “she owned the disputed mineral
interests through Evelyn’s will and that she had publicly exercised
her ownership rights [through the probate process].” Id. As was
the case in Gibbs, the Nebraska Supreme Court concluded that
“the ‘record owner’ of mineral interests, as used in [the dormant
mineral statutes], includes an individual identified by probate
records in the county where the interests are located.” Id. at 490.

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

GOOD FAITH PURCHASER STATUS DETERMINED AT TIME

LEASE WAS TAKEN, NOT WHEN IT WAS RECORDED

In Northern Oil & Gas, Inc. v. Creighton, 2013 ND 73, 830
N.W.2d 556, the North Dakota Supreme Court held that the trial
court must determine whether an oil and gas lessee had notice and
was a good faith purchaser at the time he acquired rights under
the lease, not when the lease was recorded. There, in October
2004, Brian and Holly Gunderson leased their oil and gas rights
to John H. Holt pursuant to an oil and gas lease covering, among

other lands, the S½SE¼ of Section 25 (Holt Lease). Id. ¶ 2, 830
N.W.2d at 559. The lease was recorded and subsequently assigned
to Murex Petroleum Corporation and others (collectively, Murex).
Id. Approximately three years later, a landman working for Morris
J. Creighton determined that the Gundersons had oil and gas
rights for which there was no lease of record and, on November
25, 2007, took an oil and gas lease from the Gundersons covering
the N½SE¼ of Section 25 (Creighton Lease). Id. ¶ 3, 830 N.W.2d
at 559. However, prior to the lease being recorded, Holt recorded
an affidavit stating that there was a mistake and typographical
error in the Holt Lease: the Section 25 lands described in his lease
as the S½SE¼ should have been described as the N½SE¼
because the Gundersons did not own any oil and gas rights in the
S½SE¼. Id. ¶ 4, 830 N.W.2d at 559. The Creighton Lease was
then recorded and subsequently assigned, ultimately vesting in
Northern Oil & Gas, Inc. (Northern). Id. ¶ 5, 830 N.W.2d at 559.
Creighton reserved an overriding royalty interest in the lease. Id.

Murex moved for partial summary judgment seeking reforma-
tion of the Holt Lease. It claimed that a mutual mistake of fact had
been made in the legal description, that the parties intended to
lease the N½SE¼ of Section 25, and that Creighton had construc-
tive notice of the mistake before entering into the Creighton
Lease. Id. ¶ 7, 830 N.W.2d at 559. Northern also moved for
summary judgment, arguing that it was a bona fide purchaser in
good faith, and for value, and that its rights, together with the
rights of Creighton, would be prejudiced if the Holt Lease was
reformed. Id. ¶ 7, 830 N.W.2d at 559–60. The district court found
that Creighton and, therefore, Northern, were not good faith or
bona fide purchasers, because the affidavit gave Creighton notice
of Holt’s claim to the property prior to the recording of the
Creighton Lease. Id. ¶ 8, 830 N.W.2d at 560. The district court
determined that the only remaining issue was whether there was
a mutual mistake in the Holt Lease as to the intended legal
description that justified a reformation of the deed, but that that
issue was inappropriate for summary judgment. Id. Thereafter, the
parties stipulated that there was, in fact, a mutual mistake as to the
legal description in the Holt Lease, and the district court then
entered judgment reforming the Holt Lease and quieting title to
the oil and gas leasehold estate in Murex. Id. ¶ 9, 830 N.W.2d at
560.

The North Dakota Supreme Court found that, while
reformation is an equitable remedy that can be used to rewrite a
contract to reflect the parties’ actual intent, reformation of the
Holt Lease will not be allowed if Creighton acquired rights to the
property in good faith and for value. Id. ¶ 14, 830 N.W.2d at 561
(citing N.D. Cent. Code § 32-04-17). The court stated that “a
good faith purchaser must not have [actual or constructive] notice
of the alleged problematic situation before the purchase.” Id. ¶ 17,
830 N.W.2d at 562. The recording of a lease merely puts third
parties on notice of the lease. Id. As between the parties
themselves, and those with notice, the lease is valid whether or not
it is recorded. Id. The court, thus, found that the district court
erred in focusing on whether Creighton had notice of Holt’s claim
at the time the Creighton Lease was recorded, rather than whether
Creighton had notice at the time he acquired rights under the
lease. Id. Specifically, the court stated that “Creighton acquired
any rights to the property under the lease when it became an
enforceable contract between the parties and not when the lease
was recorded.” Id. In the end, the supreme court found that
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summary judgment was not appropriate on the issue of whether
Creighton was a good faith purchaser because factual issues
existed as to whether Creighton had actual or constructive notice
of Holt’s claim at the time Creighton took the lease, and therefore
the case was remanded to the district court. Id. ¶¶ 25, 26, 830
N.W.2d at 564.

OIL AND GAS LEASES COVER LAKE BED

In Lario Oil & Gas Co. v. EOG Resources, Inc., 2013 ND 98,
832 N.W.2d 49, the North Dakota Supreme Court, in effect,
extended to oil and gas leasing the general rule of conveyancing
that a conveyance of lots adjacent to a nonnavigable body of
water conveys to the center of the body of water. In 2004,
landowners executed oil and gas leases covering their oil and gas
interests in land adjacent to White Lake in Mountrail County,
which leases came to be owned by EOG Resources, Inc. (EOG).
Id. ¶ 2, 832 N.W.2d at 51. “Each 2004 lease expressly described
each lessor’s respective interest in Lot 3 of Section 30 and in Lots
2 and 3 of Section 31, Township 157 North, Range 91 West.” Id.
¶ 7, 832 N.W.2d at 52. The lots are riparian to the meandered
White Lake, which, at the time of the 2004 leases, was apparently
considered by the parties to be a navigable waterway, such that all
rights in the lake, including mineral rights under the lake, were
owned by the State of North Dakota. Id. ¶ 2, 832 N.W.2d at 51.
Although the 2004 leases purported to cover each lessor’s
respective interest in Lot 3 of Section 30 and in Lots 2 and 3 of
Section 31, the acreage attributed to those lots did not include the
riparian acreage under the lake bed; that is, “[t]he quantity of
acres written next to the legal description describes the total
amount of ‘dry acres’ only.” Id. ¶ 7, 832 N.W.2d at 52. Thus,
although the court did not clearly articulate such in its reasoning,
Lot 3 of Section 30 and Lots 2 and 3 of Section 31 each consisted
of the stated patented acreage, which was consistent with the
acreages stated in the leases, together with each lot’s
proportionate share of the lake bed that was riparian to the lots,
such that each lot consisted of both “dry” and “wet” acreage.
Subsequently, questions arose as to whether White Lake was, in
fact, navigable at statehood, and, in 2008, Gene F. Lang & Co.
took oil and gas leases from the same riparian landowners
covering only the land beneath the bed of White Lake, which
leases were eventually assigned to Lario Oil & Gas Company
(Lario). Id. ¶ 3, 832 N.W.2d at 51. In 2009, the State of North
Dakota disclaimed ownership of land beneath White Lake,
including the minerals. Id. EOG tendered bonus consideration to
the lessors for the additional “wet” acreage, but the lessors refused
the payments. Id.

On cross motions for summary judgment, the district court
concluded that “EOG’s leases failed to specifically describe the
‘wet acreage’ and quiet[ed] title to the oil and gas interest in the
lake bed in Lario.” Id. ¶ 4, 832 N.W.2d at 51. The supreme court
reversed the judgment of the district court, remanding for entry of
judgment quieting title in EOG. Id. ¶ 12, 832 N.W.2d at 53.
Relying on its decision in Hild v. Johnson, 2006 ND 217, 723
N.W.2d 389, the court agreed with EOG that, while the acreage
designation is incorrect, it should not be read to limit the EOG
leases to only the dry acres. Lario, 2013 ND 98, ¶ 7, 832 N.W.2d
at 52; see Vol. XXIV, No. 2 (2007) of this Newsletter. In Hild,
the court held that “[w]hen there is a discrepancy in a deed
between the specific description of the property conveyed and an

expression of the quantity conveyed, the specific description is
controlling.” Lario, 2013 ND 98, ¶ 8, 832 N.W.2d at 52 (quoting
Hild, 2006 ND 217, ¶ 13, 832 N.W.2d at 894). As a result, “[t]he
lessors transferred to EOG their mineral rights in their respective
interests in Lot 3 of Section 30 and Lots 2 and 3 of Section 31,
including the ‘wet acres,’ notwithstanding the acreage designa-
tion.” Id. ¶ 11, 832 N.W.2d at 53.

Absent from the court’s analysis was the fact that the original
lessee and, later, EOG did not pay bonus consideration for the wet
acreage, even though EOG tendered it following the state’s
disclaimer of the minerals underlying the lake. In his concurring
opinion, Chief Justice Gerald W. VandeWalle agreed that the case
was governed by its decision in Hild; however, he noted that,
according to the facts found by the trial court, neither the
landowners nor the original lessee “intended to include the
mineral acres under White Lake in the lease.” Id. ¶ 14, 832
N.W.2d at 53 (VandeWalle, C.J., concurring specially). EOG only
offered to make those payments five years after the execution of
the lease when the state disclaimed ownership of the land beneath
the lake. Id. He added:

If this decision were truly based on the actual intent
of the parties as contrasted with the intent ascribed to the
parties by law, I would affirm the trial court. However,
as I note above, it is the intent ascribed to the actions of
the parties by the law that is controlling in these
circumstances. There are instances in which the need for
certainty in titles and the resulting expedience for the
title examiner take precedence over the actual intent of
the parties. This is such an instance.

Id. ¶ 17, 832 N.W.2d at 54.

In light of the concurring opinion, it should be noted that this
case was between two competing lessees. The lessors were not
named parties. It was not an action whereby the lessors challenged
the leases based on insufficiency of the consideration paid for the
lease. See Irish Oil & Gas, Inc. v. Riemer, 2011 ND 22, 794
N.W.2d 715 (discussed in Vol. XXVIII, No. 2 (2011) of this
Newsletter) (remanding to the district court for a determination as
to whether there was a total or partial failure of consideration
when lease bonus consideration was not paid); see also Borth v.
Gulf Oil Exploration & Production Co., 313 N.W.2d 706 (N.D.
1981) (oil and gas lease was terminated as to 20 net mineral acres,
and validated as to 60 net mineral acres, where the lessee
tendered, and the lessor accepted, delay rental payments based on
60 net mineral acres, rather than the 80 net mineral acres that the
lessor actually owned). Moreover, it was not a case for a
reformation of the lease as between the lessor and lessee.

INSUBSTANTIAL CHANGES TO WELL PROPOSAL DID NOT

EXTEND THE ELECTION PERIOD TO PARTICIPATE IN

THE WELL

In Gadeco, LLC v. Industrial Commission, 2013 ND 72, 830
N.W.2d 535 (Gadeco II), the North Dakota Supreme Court found
that substantial evidence supported the North Dakota Industrial
Commission’s (NDIC) determination that certain insubstantial,
informational changes to a well proposal did not extend the time
period in which a working interest owner had the right to elect to
participate in the well. Slawson Exploration Company (Slawson)
and Gadeco, LLC (Gadeco) owned leasehold working interests in
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a 640-acre spacing unit. See id. ¶ 2, 830 N.W.2d at 537–38
(quoting Gadeco, LLC v. Industrial Commission, 2012 ND 33,
¶¶ 9–12, 812 N.W.2d 405, 409–11 (Gadeco I)). On July 8, 2009,
Slawson sent Gadeco and other working interest owners a well
proposal and invitation to participate in the cost of drilling and
completing the Coyote 1-32H well. Id. That well proposal
provided information about the proposed well, including the
estimated spud date of August 25, 2009, anticipated costs, surface
location in the SW¼SE¼ of Section 32, target formation, and
terminus point in the N½NE¼ of Section 32, Township 152
North, Range 92 West. Id. It also advised of Slawson’s intent to
seek a risk penalty in accordance with North Dakota law should
Gadeco not participate in the well, and that Gadeco must return
the signed authority for expenditure (AFE) within 30 days should
it elect to participate. Id. A week later, on July 15, 2009, Slawson
sent another letter to Gadeco and the other working interest
owners advising them that the estimated spud date was changed
to September 27, 2009, and that the new surface location would
be in the NW¼NE¼ of Section 5, Township 151 North, Range 92
West (but that the bottom hole location remained the same). Id.
On August 19, 2009, Gadeco signed and returned the invitation,
electing to participate in the well, and sending a check for its
proportionate share of estimated costs. Id. The next day, Slawson
acknowledged receipt of the election and check, but returned the
check to Gadeco, stating that the 30-day election period, which
began on July 10, 2009 (the date Gadeco received the initial well
proposal), expired on August 10, 2009. Id.

Subsequently, Slawson applied to the NDIC for an order
pooling all interests in the spacing unit and authorizing the
recovery of a 200% risk penalty against Gadeco, as a nonpartici-
pating working interest owner, pursuant to N.D. Cent. Code § 38-
08-08(3)(a). Gadeco II, 2013 ND 72, ¶ 2, 830 N.W.2d at 538.
The NDIC pooled all interests in the spacing unit and, over
Gadeco’s objection, authorized Slawson to impose a 200% risk
penalty. Id. Gadeco appealed the decision to the district court,
which reversed the NDIC’s decision, holding that the changed
facts required Slawson to provide Gadeco with a new invitation
to participate in the well. Id. ¶ 3, 830 N.W.2d at 538. In Gadeco
I, the North Dakota Supreme Court reversed the district court’s
decision and remanded the case to the NDIC with instructions to
provide more detailed findings of fact justifying and explaining
the basis of its decision. Id. ¶ 4, 830 N.W.2d at 538–39. On
remand, the NDIC again authorized Slawson to assess a 200%
risk penalty, and the commission set out more detailed findings
and reasoning in support of its decision. Id. ¶ 5, 830 N.W.2d at
539–40.

Although the supreme court suggested that the parties may
have applied the wrong version of the rule, the parties agreed that
the April 1, 2010, version of N.D. Admin. Code 43-02-03-16.3(1)
was the operative administrative rule pertaining to well par-
ticipation invitations. See Gadeco II, 2013 ND 72, ¶¶ 11–14, 830
N.W.2d at 541–43. That rule provided that, in order to recover a
risk penalty, the written invitation to participate in the risk and
cost of drilling a well must include information detailing (1) the
proposed location, depth, and objective zone; (2) an itemization
of the estimated drilling and completion costs; (3) the
approximate spud date; (4) a statement indicating that the
invitation must be received within 30 days of receipt by the
invitee; and (5) notice that the participating owners intend to

impose a risk penalty and that the nonparticipating owner may
object to any pending application or petition the NDIC if no such
application has been filed. Id. ¶ 11, 830 N.W.2d at 542 (citing
N.D. Admin. Code 43-02-03-16.3(1)(a) (2010)). N.D. Admin.
Code 43-02-03-16.3(1)(a)(1) was amended, effective April 1,
2012, to require that only the “approximate” location of the
proposed well be identified. See Gadeco II, 2013 ND 72, ¶ 15,
830 N.W.2d at 543 n.2.

On remand, the NDIC found that the proposed location,
depth, and zone requirement is intended to allow working interest
owners an opportunity to evaluate the economic potential of the
project. See id. ¶ 5, 830 N.W.2d at 539. It found that the crucial
well location is the completion location—being the interval of the
wellbore from which hydrocarbons are produced—not the surface
location. Id. The NDIC found that Slawson’s second letter made
it clear that no change was to be made to the completion location:
only the surface location and spud date were to change. Id. With
respect to the estimate of costs requirement, the NDIC found that
Slawson did not revise the AFE, because the new surface location
was to be drilled from an existing well site and the savings from
doing so would offset any additional drilling or completion costs.
Id. The NDIC further found that, pursuant to N.D. Admin. Code
§ 43-02-03-16.3, an election to participate is only binding upon an
owner electing to participate if the well is spud on or before 90
days after the date the inviting owner sets as the date by which
responses must be received. Gadeco II, 2013 ND 72, ¶ 5, 830
N.W.2d at 540. The new spud date of September 27, 2009, was
still within that 90-day period. Id. Finally, the NDIC found that
the 30-day acceptance requirement is important for oil companies
in planning their drilling operations and expenditures, such that
flexibility in the 30-day deadline should not be allowed. Id. In the
end, the NDIC found that Slawson complied with the
requirements for obtaining a risk penalty, notwithstanding the
subsequent changes, and that Gadeco did not elect to participate
in time. Id.

The North Dakota Supreme Court found that, under the
deferential standard of review given to the NDIC, substantial and
credible evidence supported its decision. Id. ¶ 20, 830 N.W.2d at
545. The court noted that the NDIC’s rule requires an invitation
to set forth the proposed location and the proposed depth and
objective zone, but that the NDIC has discretion and administra-
tive expertise to evaluate whether an invitation complies with the
rule. Id. ¶¶ 15–17, 830 N.W.2d at 543–44. Slawson’s initial July
8, 2009, invitation contained the requirements for a valid invita-
tion and “the import of the [NDIC’s] decision about the location
of the well, the estimated costs and the approximate spud date is
that Slawson’s July 15, 2009 letter did not substantially alter the
requirements for a valid invitation for the well.” Id. ¶ 17, 830
N.W.2d at 544. More particularly, the actual well did not
“substantially deviate” from the initial proposal, such that
Slawson was not required to send another invitation to participate
in the well with a corresponding new 30-day acceptance period.
Id. ¶¶ 20–21, 830 N.W.2d at 545.

MARKETABLE RECORD TITLE ACT EXTENDED TO SEVERED

MINERAL OWNERS

North Dakota’s Marketable Record Title Act (Act), N.D.
Cent. Code §§ 47-19.1-01 to -11, offers a method for removing
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many title defects. Historically, however, its applicability to
severed mineral estates has been limited. In its 2013 legislative
session, the North Dakota legislature extended the Act to cover
severed mineral interests. See 2013 N.D. Laws ch. 351 (S.B.
2169) (to be codified at N.D. Cent. Code §§ 47-19.1-01, -02, -03,
-07). In general, the 2013 amendments to the Act provide that any
person that has an unbroken chain of title to any interest in real
estate under a conveyance or other title transaction that has been
recorded for a period of 20 years or longer, and that is in
possession of that interest, is deemed to have a marketable record
title to the interest. Id. § 1 (to be codified at N.D. Cent. Code §
47-19.1-01). However, in extending the Act to cover severed
mineral interests, the legislature may have created more problems
than it solved.

The North Dakota Supreme Court has held that, in order to
come under the protection of the Act, one who claims an interest
in real estate must: (1) have an unbroken chain of title of record,
and (2) be in possession of the interest claimed. See Northern
Pacific Railway Co. v. Advance Realty Co., 78 N.W.2d 705, 719
(N.D. 1956); Sickler v. Pope, 326 N.W.2d 86, 93–94 (N.D.
1982). With respect to severed mineral interests, a severance of
the mineral estate from the surface estate creates two separate and
distinct estates, such that possession of the surface estate does not
constitute possession of the mineral estate. Sickler, 326 NW.2d at
94; see also Bilby v. Wire, 77 N.W.2d 882, 889 (N.D. 1956)
(“Inasmuch as the severance of the mineral estate from the surface
creates two estates which are as distinct as if they contained two
parcels of land, it follows that the title to one cannot be acquired
by adverse possession of the other.”) The “presumption that one
having possession of the surface has the possession of the subsoil
does not exist where the surface and subsoil rights have been
severed.” Sickler, 326 N.W.2d at 94 (citing Northern Pac., 78
N.W.2d at 719). There can be no possession of a severed mineral
estate absent actual possession. Id. at 93 (citing Bilby, 77 N.W.2d
at 889). The requirement that there be actual possession of the
mineral estate applies not only in the context of the Act, but also
to the doctrine of adverse possession, N.D. Cent. Code § 47-06-
03, and the so-called “residuary statute of limitations,” N.D. Cent.
Code § 28-01-05. See Sickler, 326 N.W.2d at 93 (“Sickler and her
predecessors would need to have had open, adverse, and
undisputed possession of the mineral estate for a period of ten
years in order to claim title by adverse possession pursuant to §
47-06-03, N.D.C.C.”) In the context of discussing whether
Sickler, as owner of the surface estate, adversely possessed the
severed mineral estate, which was owned by other parties, the
supreme court held that “the oil and gas leases executed by
Sickler . . . , while evidence of possession, do not constitute actual
possession sufficient for adverse possession of the severed
mineral interest.” Id.

With the 2013 amendments to the Act, the legislature
extended the benefits of the Act to severed mineral owners. The
Act, as amended in 2013, provides:

Any person that has an unbroken chain of title to
any interest in real estate and that person’s immediate or
remote grantors under a conveyance or other title
transaction that has been of record for a period of twenty
years or longer, and is in possession of the interest, is
deemed to have a marketable record title to the interest,

subject solely to the claims or defects that are not
extinguished or barred by the application of this chapter,
instruments that have been recorded less than twenty
years, and encumbrances of record not barred by the
statute of limitations.

2013 N.D. Laws ch. 351, § 1 (to be codified at N.D. Cent. Code
§ 47-19.1-01). The amended version of the Act further provides:

A person is deemed to have the unbroken chain of
title to an interest in real estate when the records of the
county recorder disclose a conveyance or other title
transaction [(which now expressly includes a mineral
reservation)] of record twenty years or more, which
purports to create the interest in that person or that
person’s immediate or remote grantors, with nothing
appearing of record purporting to divest that purported
interest.

Id. § 2 (to be codified at N.D. Cent. Code § 47-19.1-02(1)).

Possession is evidenced under the Act by the recording of an
affidavit. Formerly, the affidavit must have included a description
of the real estate; now, the affidavit must include a description of
the interest in the real estate. See id. § 4 (to be codified at N.D.
Cent. Code § 47-19.1-07). More importantly, the Act now
provides: “The holder of an interest in severed minerals is deemed
in possession of the minerals if that person has used the minerals
as defined in section 38-18.1-03 and the use is stated in the
affidavit of possession provided for in this section.” Id. As a
result, possession of severed mineral interests under the Act is
now tied to a “use” of mineral interests under North Dakota’s
dormant mineral statutes. See N.D. Cent. Code §§ 38-18.1-01 to
-08. Under those statutes, a mineral interest is deemed to be
“used” when, among other things, the minerals are produced,
when the mineral interest “is subject to a lease, mortgage,
assignment, or conveyance of the mineral interest” recorded in the
pertinent county recorder’s office, or when a statement of claim
is recorded as provided in section 38-18.1-04. Id. § 38-18.1-
03(1)(a), (d), (g). Consequently, a person can now “possess”
severed mineral interests under the Act simply by leasing the
minerals, conveying the minerals, or filing statements of claim
throughout the requisite time periods—actual possession of
severed mineral interests is no longer required under the Act in
order for a severed mineral owner to obtain marketable title. Once
marketable title is obtained under the Act, competing claims are
barred. The amended version of the Act provides:

Marketable title is held by a person and taken by that
person’s successors in interest free and clear of all
interest, claims, or any charges whatever, the existence
of which depends upon any act, transaction, event, or
omission that occurred twenty years or more before the
present date, whether evidenced by a recorded instru-
ment or otherwise, and all interests, claims, and charges
affecting the interest in real estate are barred and not
enforceable, unless a person makes an adverse claim
before twenty years from the date of recording of the
conveyance or other title transaction under which title
is claimed, and records a verified notice setting forth the
nature of the person’s adverse claim. A disability or lack
of knowledge of any kind on the part of anyone may not
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extend the time for filing the notice after the expiration
of the twenty years.

2013 N.D. Laws ch. 351, § 3 (to be codified at N.D. Cent. Code
§ 47-19.1-03) (emphasis added).

While the new version of the Act may serve as a useful tool
in clearing up title defects in severed mineral interests, it might
also create numerous problems, especially in those tracts of land
where the mineral rights are highly fractionated. Some of these
potential problems can best be illustrated by example. In 1950,
Surface Owner conveys one-half of the mineral estate in a tract to
Mineral Owner B. In 1955, Mineral Owner B dies but no probate
is ever conducted with respect to his estate. In 1960, Daughter of
Mineral Owner B conveys an undivided one-half interest in the
tract to Mineral Owner C. By a continuous chain of title from
1960, the undivided one-half interest of Mineral Owner C
ultimately vests in Mineral Owner D. Further, in 1960, Adverse
Mineral Claimant A, believing (in good faith or not) that she owns
one-half of the minerals in the tract, or simply because she made
a typographical error in describing the tract, conveys an undivided
one-half mineral interest to Adverse Mineral Claimant B. By a
continuous chain of title from 1960, the apparent undivided one-
half interest of Adverse Mineral Claimant B vests in Adverse
Mineral Claimant C. Pursuant to the amended Act, Mineral
Owner D and Adverse Mineral Claimant C each record affidavits
of marketable title, each purporting to own an undivided one-half
mineral interest in the tract based upon continuous chains of title
in excess of 20 years and possession of the mineral estate based
on the various deeds, leases, and statements of claim that may
have been filed over the years. No verified notices of adverse
claims were filed by any owner or potential owner pursuant to
N.D. Cent. Code § 47-19.1-03.

As a result, Surface Owner, Mineral Owner D, and Adverse
Mineral Claimant C each have marketable title to an undivided
one-half mineral interest. Ultimately, an appropriate stipulation or
quiet title proceedings will be required to clear up ownership of
the mineral estate in the tract. Assuming that Daughter of Mineral
Owner B was, in fact, the sole heir of Mineral Owner B (an
interest vests in a decedent’s heirs on the date of death), and that
fact is verified in North Dakota probate proceedings, Surface
Owner and Mineral Owner D have the best claims to ownership
of the mineral interests. However, the point is that curative will be
required to confirm that ownership. Prior to the 2013 amendments
to the Act, Adverse Mineral Claimant C could have been ignored
as a stranger to title. However, once Adverse Mineral Claimant C
obtained marketable title under the Act, which was based on the
deeds in the chain of title and (constructive) possession of the
mineral estate by virtue of recorded instruments, Adverse Mineral
Claimant C had certain rights pursuant to N.D. Cent. Code § 47-
19.1-03, due to the lack of adverse claim notices from the other
owners.

One can think of a multitude of common variations of the
above-cited example. The possible scenarios get more complex as
mineral interests get more and more fractionalized and as severed
mineral owners neglect to properly preserve and convey their
record title mineral interests over the years. Any given title can
contain numerous mineral claimants who are outside the chain of
record title. Oftentimes, it is impossible for a title examiner to
determine which claimants have legitimate claims to a portion of

the mineral estate (for example, simply due to a lack of necessary
probates) and which claimants do not have legitimate claims (for
example, because their grantors erroneously or fraudulently
conveyed interests that they never owned). In turn, absent
litigation, it may be impossible to determine which mineral
interests are “extinguished,” that is, which prior owners are barred
from challenging the recording of an otherwise facially valid
affidavit of marketable title.

The actual possession requirement previously established by
North Dakota case law with respect to the Act served a legitimate
purpose, as it does with adverse possession claims. Actual
possession of a surface estate is open and visible to the whole
world, such that if someone has actual possession of the surface
estate for a period in excess of 20 years, and bases their claim on
an instrument of record for more than 20 years, one can feel fairly
confident that there are no other legitimate adverse claimants to
the land. The same cannot be said for rights to minerals that can
lie tens of thousands of feet underground and that, absent actual
production, may not even exist in that tract. See Bilby, 77 N.W.2d
at 880. Surface estates are commonly owned by one or, at most,
a few common tenants who know or are related to each other.
Mineral estates, on the other hand, can be highly fractionated,
with hundreds of different owners, many of whom have no
knowledge of, or connection to, each other. Surface owners who
see an adverse claimant attempting to possess the surface (e.g.,
build a fence or construct a building on the land) can take steps to
protect their estates. On the other hand, people cannot reasonably
be expected to protect their legitimate mineral interests by filing
verified notices of adverse claims, under N.D. Cent. Code § 47-
19.1-03, every time a potentially adverse deed or title transaction
is recorded. Highly fractionated mineral interests, deeds, and title
transactions are continually being recorded against any given tract
of land. Absent actual production of the minerals (evident to the
mineral owner in the form of revenue or royalty proceeds, if not
the actual minerals themselves, received on a continual basis),
mineral owners will often never know if any given recorded title
transaction could potentially affect their interests, even if they
examined every recorded instrument. For example, even in the
relatively simple example referenced above, the question is raised
as to whether Mineral Owner C or Daughter of Mineral Owner B
had a duty under N.D. Cent. Code § 47-19.1-03 to record a
verified notice of adverse claim challenging the deed from
Adverse Mineral Claimant A. How do they know that Mineral
Claimant A was not claiming adverse to the mineral interests of
Surface Owner?

Overall, while the legislature was probably well-intentioned
in erasing the actual possession requirement for severed mineral
interests, and the lack of such a requirement may be useful in
certain cases, the possible problems that it creates are substantial
and significant for mineral owners, especially as mineral interests
get more and more fractionated and mineral titles get more
clouded. Although stated in the context of an adverse possession
claim, the North Dakota Supreme Court cautioned that the effect,
if it were to allow adverse possession of the mineral estate based
solely on recorded oil and gas leases from the surface owner
claimant, “would be to allow any person in possession of a
severed surface estate to lease the mineral estate beneath his land
for the requisite statutory period and then claim valid title to the
mineral estate against the record owner by adverse possession.”
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Sickler, 326 N.W.2d at 93. This is exactly what the legislature has
done by erasing the actual possession requirement for severed
mineral interests under the Marketable Record Title Act. The
legislature should reconsider whether the changes are appropriate
or should be limited to more particular instances.

O K L A H O M A — O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

ROYALTY OWNER CLASS CERTIFICATION VACATED AND

REMANDED

Volume XXIX, No. 4 (2012) of this Newsletter reported on
the U.S. District Court for the Eastern District of Oklahoma’s
certification of a class of 16,000 royalty owners under 14,300
leases in 2,296 Oklahoma wells where XTO Energy, Inc. (XTO)
is or was the operator or as nonoperator separately marketed gas.
See Chieftain Royalty Co. v. XTO Energy, Inc., No. CIV-11-29-
FHS, 2012 WL 1231837 (E.D. Okla. Apr. 12, 2012) (Chieftain I).
Pursuant to a discretionary appeal granted to XTO under Fed. R.
Civ. P. 23(f), the U.S. Court of Appeals for the Tenth Circuit
vacated the district court’s certification and remanded for further
proceedings consistent with the court’s opinion as well as its
opinion in the companion case of Wallace B. Roderick Revocable
Living Trust v. XTO Energy, Inc., No. 12-3176, 2013 WL
3389469 (10th Cir. July 9, 2013) (discussed in the Kansas Oil &
Gas report of this Newsletter, supra). Chieftain Royalty Co. v.
XTO Energy, Inc., No. 12-7047, 2013 WL 3388629 (10th Cir.
July 9, 2013) (Chieftain II). Chieftain Royalty Co.’s (Chieftain)
claim was that XTO had underpaid royalties in violation of
Oklahoma law by improperly deducting costs to place the gas in
marketable condition. Chieftain asserted numerous theories
of recovery including breach of contract, tortious breach of
contract, breach of fiduciary duty, fraud, conversion, conspiracy,
accounting, and injunctive relief. The Tenth Circuit stated that
“[u]nder Oklahoma law, lessees have an implied duty of
marketability” requiring that they bear the full cost of services to
place the gas in marketable condition absent lease language
negating this duty or permitting deductions. Id. at *1. Chieftain
argued that none of the gas from XTO’s wells was in marketable
condition at the well, and that gas is not in marketable condition
until wellhead gas and its constituents are made into residue gas
of pipeline quality and natural gas liquids of commercial quality.
Id. XTO asserted that “each lease must be examined individually
to determine whether the [implied duty of marketability] had been
negated” and further that “the point of ‘marketability’ varies from
well to well because ‘[t]he composition of gas extracted from
wells depends upon the type, depth, and location of the under-
ground deposit and the geology of the area.’” Id. at *2 (second
alteration in original) (quoting Brief of Respondant-Appellee,
at 15).

The Tenth Circuit noted that in Roderick it had “discussed at
length the applicable law governing class certification” and that
it would not be repeated. Id. The district court had found the
“commonality requirement was satisfied because ‘the underlying
basis for all claims [was] the assertion that XTO had made
improper deductions to transform wellhead gas into a marketable

condition for sale,’ ” and thus, “all putative class members possess
the same interest and suffer the same injury, arising from [the]
general issue of the application of the implied duty of
marketability and XTO’s uniform royalty payment methodology.”
Id. at *3 (second alteration in original) (quoting Chieftain I, 2012
WL 1231837, at *5). However, the Tenth Circuit ruled that “[t]he
district court erred by relaxing Chieftain’s ‘strict burden of
proof.’ ” Id. (quoting Tabor v. Hilti, Inc., 703 F.3d 1206, 1228
(10th Cir. 2013)). Referring to Roderick, the court noted that “the
mere raising of a common question does not automatically satisfy
Rule 23(a)’s commonality requirement,” but instead, “the com-
mon contention ‘must be of such a nature that it is capable of
classwide resolution—which means that determination of its truth
or falsity will resolve an issue that is central to the validity of each
one of the claims in one stroke.’ ” Id. (quoting Wal-Mart Stores,
Inc. v. Dukes, 131 S. Ct. 2541, 2551 (U.S. 2011)). The court
further noted that “[w]hat matters to class certification . . . [is] the
capacity of a classwide proceeding to generate common answers
apt to drive the resolution of the litigation.” Id. (second alteration
in original) (quoting Wal-Mart, 131 S. Ct. at 2551).

The Tenth Circuit found “the district court did not examine
whether lease language variations destroy[ed] the possibility of
resolving the common question[s] on a classwide basis,” noting
that “the legal validity of XTO’s uniform payment methodology
might differ greatly among class members if certain leases negate
or abrogated the [implied duty to market].” Id. The court observed
that “the district court acknowledged the significance of lease
language variations when it stated that ‘the express terms of the
various leases [would] necessarily have to be evaluated . . . to
determine whether the [implied duty to market] [had] been
abrogated’ ” but decided that the issue could be resolved at the
summary judgment stage of the litigation. Id. (quoting Chieftain
I, 2012 WL 1231837, at *5). The court held that although “the
legal effect of lease language is a merits question that is likely
‘capable of resolution at the summary judgment stage’ . . . . it is
also an issue that bears directly on Rule 23’s criteria.” Id.
“Therefore, the district court must address the lease language
issue as it relates to Rule 23 before certifying the class.” Id. The
court then noted that XTO itself had only sampled 732 of the
14,300 leases, leaving over 13,000 leases “yet to be examined by
XTO—let alone by Chieftain or the district court,” further noting
that the district court did not engage in any substantive lease term
analysis. Id. at *4. The court concluded that although a remand to
district court “might decide that differences in lease language do
not destroy commonality,” Chieftain nevertheless “has the burden
of showing the common question is capable of classwide
resolution, and the district court must rigorously analyze whether
Rule 23(a)’s commonality requirement has been satisfied.” Id.

The Tenth Circuit next observed that while the district court
appeared to have concluded that none of XTO’s gas was in
marketable condition at the well, it “encouraged” the court on
remand to address marketability directly as a matter of
commonality, reminding the district court that, “under Oklahoma
law, there is a possibility that some gas could be in marketable
condition at the well.” Id.

As for predominance, the court again “encouraged” the
district court to examine the issues identified in Roderick as
relevant to the predominance inquiry, noting parenthetically the
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issues of lease language, marketability, and damages. Id. The
court further observed that “the district court’s predominance
analysis did not consider the individualized questions that are
likely to arise” and in particular, “does not appear to have
addressed ‘the elements of the underlying causes of action.’” Id.
(alteration omitted) (quoting Erica P. John Fund, Inc. v.
Halliburton Co., 131 S. Ct. 2179, 2184 (U.S. 2011)). The court
further stated that “[e]ven if none of XTO’s gas is in marketable
condition at the well, the district court should consider whether
identifying the point at which a particular stream of gas becomes
marketable will require an individualized inquiry and, if so,
whether that inquiry will overwhelm questions common to the
class.” Id. at *4 n.4. Finally, referring to “the same reasons we
articulated in Roderick” the court declined to exercise its
equitable power to estop XTO from challenging class certification
based on collateral and judicial estoppel. Id. at *5.

Editor’s Note: The reporter and his firm were co-counsel for
XTO on this appeal.

FRAUD CLAIM TO RESCIND MINERAL DEEDS SUPPORTED BY

FAILURE TO DISCLOSE PROCEEDS

In Croslin v. Enerlex, Inc., 2013 OK 34, 2013 WL 2316553,
mineral owners sought rescission of mineral deeds that they had
granted the defendant based upon actual or constructive fraud.
The defendant made an unsolicited offer to purchase the
plaintiffs’ mineral interest for $4,100, with knowledge that the
plaintiffs’ mineral interest had been force pooled and that nearly
$10,000 in proceeds attributable to that mineral interest had
accrued and were being held by the state treasurer under the
state’s unclaimed property statutes. The plaintiffs, at the time they
executed the mineral deeds conveying their interest, “did not
know that they had inherited the mineral interest, that the mineral
interest was included in a pooling order, or that proceeds had
accrued under the pooling order.” Id. ¶ 0. After they learned of
these facts, they brought suit, seeking rescission. The trial court
granted summary judgment in the plaintiffs’ favor, finding that (1)
“a mineral interest purchaser has the duty to disclose production
and failure to do so is a false representation”; (2) “a seller’s
constructive knowledge of production is not a defense to
fraudulent misrepresentation”; and (3) “the unclaimed property
statutes and regulations place additional notice requirements upon
[a person] who claims funds in the Mineral Owners Escrow Fund
based upon the transfer of a mineral interest.” Id. ¶ 7. The trial
court granted rescission of the mineral deeds and “directed
plaintiffs to return the purchase money defendant paid them less
any royalty proceeds that may have been paid to defendant.” Id.
“The court of civil appeals reversed the summary judgment
finding that defendant made no factual inducement,
representation, or misrepresentation that gave rise to a duty to
disclose the pooled mineral interest or production and that
defendant had no duty to disclose . . . under the unclaimed
property statutes . . . .” Id. ¶ 8. The Oklahoma Supreme Court
vacated the court of civil appeals’ opinion and affirmed the trial
court’s summary judgment. Id. ¶ 37.

The Oklahoma Supreme Court held that a duty of full
disclosure may arise from a partial disclosure and that “one
conveying a false impression by disclosing some facts and

concealing others is guilty of fraud.” Id. ¶ 16. The court noted that
the defendant’s mineral deed was misleading because it made the
representation that the grant included all accrued proceeds “if
any,” rather than disclosing the nearly $10,000 of accrued mineral
proceeds. Id. ¶ 30. Defendant also gave plaintiffs “the false
impression that defendant had not investigated the ownership of
the mineral interest” by stating in its offer letter that when the
mineral deed was received by defendant, the defendant would then
begin title examination and that drafts would “be paid upon
completion of the title examination.” Id. ¶ 31. The court further
found support in the public policy expressed by the Oklahoma
legislature that “the State will protect undistributed proceeds from
force[] pooled mineral interests for the rightful owners.” Id. ¶ 34
(citing TXO Production Corp. v. Oklahoma Corp. Commission,
829 P.2d 964 (Okla. 1992)).

AMENDMENT TO PURCHASE AND SALE AGREEMENT NEED

NOT BE IN WRITING

BP America Production Co. v. Chesapeake Exploration,
LLC, No, CIV-10-519-M, 2013 WL 1397727 (W.D. Okla. Apr.
5, 2013), involved a sale of oil and gas interests from Chesapeake
Exploration, L.L.C. and Chesapeake Investments (collectively,
Chesapeake) to BP America Production Company (BP) under a
purchase and sale agreement (PSA) that provided for post-closing
adjustments to the purchase price and the procedures for resolving
disputes over such adjustments. The parties’ dispute was over
BP’s entitlement to a post-closing purchase price adjustment for
title defects. The procedural history of the case is long and
involved and most of the issues addressed were fact intensive. Of
interest is the court’s holding relating to the statute of frauds.
Chesapeake argued that because the PSA was in writing, any
agreement to modify the PSA to provide for a downward
adjustment resulting from unawarded title defects was also
required to be in writing. Id. at *12. The court rejected this
defense, relying on Oklahoma cases holding that “where a
contract to which the statute of frauds applies expressly provides
for later adjustment of its terms, the statute of frauds does not
require such adjustment to occur in writing. Id. (citing Ketcham
v. Oil Field Supply Co., 226 P. 93, 95–96 (Okla. 1923)). The
court also relied on Oklahoma law holding that where an
“agreement has been completely performed as to the part thereof
which comes within the statute [of frauds], and the part remaining
to be performed is merely the payment of money,” the statute does
not bar the claim for payment of money. Id. at *13 (quoting
Merfeld v. Anderson, 224 P. 161, 163 (Okla. 1924)). The court
found that because the properties were transferred to BP at
closing, the statute of frauds had no further application and “any
subsequent agreement concerning the method and amount to be
refunded or paid” was not required to be in writing. Id.



MINERAL LAW NEWSLETTER page 27

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

E .  R Y A N  S T E P H E N S E N

—  R E P O R T E R S  —

OREGON LAND USE BOARD OF APPEALS FINDS THAT TRUCK

TRAFFIC THAT PASSES ONTO A PUBLIC ROAD IS NOT A

MINING USE

In Lost Creek Rock Products, LLC v. Lane County, No. 2012-
072/075 (Or. LUBA Feb. 6, 2013), http://www.oregon.gov/
LUBA/docs/Opinions/2013/02-13/12072.pdf, the mine operator,
Lost Creek Rock Products, LLC (Lost Creek), appealed a Notice
of Failure to Comply issued to Lost Creek for its failure to obtain
necessary county site review for its mining operations. Id. at 5–6.
The county hearings official had previously concluded that a
portion of Lost Creek’s mining operation required site review,
including its truck traffic on a public road. Id. at 6–7. The Oregon
Land Use Board of Appeals (LUBA) disagreed with this part of
the decision.

LUBA determined that mining-related truck traffic was
“properly viewed as part of the mining use and potentially subject
to site review,” but only until it passed onto a public roadway. Id.
at 12–13. At that time, the trucks became part of the general truck
traffic, ceasing to be part of the mining use that is subject to site
review. Id. at 13. LUBA reasoned that after a mining truck
becomes general truck traffic, “it is no more a mining use than a
Walmart truck traveling down a public road is a Walmart.” Id.
Accordingly, LUBA held that once on a public road, truck traffic
was no longer subject to the site review standards applicable to a
mining use. Id. The case was remanded to the hearings official
with instructions to enter a decision consistent with that finding.
Id. at 17.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

PROOF OF IMPAIRMENT OF EXISTING FACILITIES’ USE AND

ADDITIONAL EXPENSE NOT SUFFICIENT EVIDENCE THAT

LANDOWNER HAS NO ALTERNATIVE USE IN

ACCOMMODATION DOCTRINE CASE

Merriman v. XTO Energy, Inc., No. 11-0494, 2013 WL
3119563 (Tex. June 21, 2013), affirmed a summary judgment for
XTO Energy, Inc. (XTO), the oil and gas lessee of a 40-acre tract,
against Homer Merriman, the plaintiff surface owner who had
complained that XTO’s location of its gas well failed to
accommodate his existing surface use.

Merriman engaged in a cattle operation involving his own
land, the 40-acre tract on which XTO held its oil and gas lease,
and several leased tracts. Once a year he brought his cattle to the
40-acre tract to sort and work them, using temporary corrals and
catch-pens in conjunction with permanent fencing and structures

there. Merriman filed suit for an injunction requiring XTO to
remove its well on the basis that XTO had not accommodated his
existing use of sorting and working cattle. Id. at *1.

“To obtain relief on a claim that the mineral lessee has failed
to accommodate an existing use of the surface,” the court ob-
served, the surface owner must “prove that (1) the lessee’s use
completely precludes or substantially impairs the existing use, and
(2) there is no reasonable alternative method available to the
surface owner by which the existing use can be continued.” Id. at
*3. The court of appeals had affirmed summary judgment for
XTO on the basis that Merriman had alternative means of
developing his land for agricultural purposes and that he had
several leased tracts available to use alternatively in his cattle
operation. The Texas Supreme Court found the court of appeals’
consideration of the leased tracts inappropriate and its implicit
requirement that Merriman show he had no reasonable alterna-
tives for any agricultural use on his tract too broad, but it likewise
affirmed the summary judgment. See id. at *4.

Merriman’s existing use of the land that the court was
required to consider was his cattle operation. There was evidence
that Merriman’s sorting, working, and loading of cattle were
essential parts of his cattle operation, so the court looked to see
whether he met his burden to produce evidence that he had no
reasonable alternative for continuing his cattle operation,
including those essential aspects, on the tract. He had presented
evidence that the well’s location made cattle sorting practically
impossible using his existing corrals and pens, and that the
existing arrangement, which involved adding temporary pens to
his existing permanent pens once a year, worked best for him. He
had not shown, however, that there was no reasonable alternative
method for him to conduct the sorting, working, and loading
activities somewhere else on the tract. Id. at *5. Merriman’s
summary judgment evidence was only that XTO’s well location
substantially impaired or precluded use of his existing corrals and
pens, created an inconvenience to him, and would result in some
additional expense and reduced profitability because he would
have to build new corrals and conduct his operations in more
phases. Id. at *6. “Evidence that the mineral lessee’s operations
result in inconvenience and some unquantified amount of
additional expense to the surface owner does not,” the court
concluded, “rise to the level of evidence that the surface owner
has no reasonable alternative method to maintain the existing
use.” Id.

FUNDAMENTAL CHANGE OF CLASS CERTIFICATION ORDER

IN ROYALTY UNDERPAYMENT ACTION REQUIRED NEW

HEARING AND ANALYSIS

Over a decade’s worth of procedure led to the decision in
Phillips Petroleum Co. v. Yarbrough, Nos. 12-0198, 12-0199,
2013 WL 3119574 (Tex. June 21, 2013). In their suit originally
filed in 2000, three groups of landowners sought class
certification in a class action against Phillips Petroleum Co.
(Phillips) for underpayment of oil and gas royalties. The Texas
Supreme Court upheld the certification of one of the classes,
affirming the court of appeals’ decertification of the two others.
See Bowden v. Phillips Petroleum Co., 247 S.W.3d 690 (Tex.
2008). The court instructed the trial court on remand to consider
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the applicability of res judicata in its class certification decision.
See Phillips, 2013 WL 3119574, at *1.

On remand, Royce Yarbrough, the class representative for the
only surviving certified class, amended her petition. In addition to
her original claim that Phillips had breached the express provi-
sions of its royalty agreements, she now alleged that Phillips had
also breached its implied covenant to market. Phillips contended
that the trial court should hold a hearing to determine whether a
claim for breach of an implied covenant to market was an
appropriate class claim, because the additional allegation altered
the nature of the class. Id. The trial court denied Phillips’s
motions and summarily stated for its res judicata analysis that “res
judicata is adequately addressed by the class definition and the
representatives of the class . . . .” Id. at *4. The court of appeals
dismissed Phillips’s interlocutory appeal for want of jurisdiction
on the basis that “the trial court’s orders did not ‘fundamentally
alter the nature of the class’” and were thus not immediately
appealable. Id. at *5 (alteration omitted) (quoting Phillips
Petroleum Co. v. Yarbrough, No. 14-11-00944-CV, 2012 WL
195608, at *4 (Tex. App.—Houston [14th Dist.] Jan. 24, 2012)).

Yarbrough argued that the additional allegation that Phillips
violated an implied covenant to market did not alter the nature of
the class, but merely modified the scope of its underpayment
damages. Id. at *6. Phillips countered that the class whose
certification had been previously upheld was asserting only one
claim, for breach of express contractual provisions, so that the
inclusion of the implied-covenant claim on remand changed the
class’s fundamental nature. Id. The supreme court agreed that the
inclusion of the new claim by the trial court changed the
fundamental nature of the class. The court also held that the
appellate courts did have the jurisdiction to hear the interlocutory
appeal because “the new claim raises concerns about the propriety
of certification . . . .” Id. at *9. The class could still be certified
once the trial court engaged in the requisite rigorous analysis of
whether certification remained proper, particularly whether class
members’ common claims predominated over individual ones and
whether the class representative’s claim was typical of those of the
class. Id. The trial court was also reminded to perform the
rigorous analysis of the possible effects of res judicata on class
members it had been ordered to perform on the earlier remand but
had not clearly done. Id. at *9–10. The court accordingly reversed
the court of appeals’ dismissal of Phillips’s interlocutory appeal
and remanded the case to the trial court for the necessary rigorous
analysis of the proposed altered class. Id. at *10.

FORUM NON CONVENIENS RULING UPHELD FOR BRAZILIAN

OIL AND GAS CONTRACT

In Benz Group v. Barreto, No. 01-12-00056-CV, 2013 WL
1912506 (Tex. App.—Houston [1st Dist.] May 9, 2013, no pet.
h.), a group of five brokers, three of whom were Texas residents,
sued a Brazilian resident, Flavio Mach Barreto, in a Texas court
for refusing to pay their commission for orchestrating an oil and
gas exploration contract in Brazil to the benefit of Barreto and his
employer, ETX Servicos De Perfuraçao e Sondagem de Petroleo,
LTDA (ETX). Barreto moved to dismiss the brokers’ claim based
on the doctrine of forum non conveniens. The trial court granted
Barreto’s motion, and the brokers’ appeal was reviewed for an
abuse of discretion.

Brazil’s state-owned oil company, Petróleo Brasileiro S.A.
(Petrobras), solicited bids for an oil and gas drilling project.
Contracting with IROME, a Brazilian drilling rig contractor
headquartered in Hong Kong, Petrobras required IROME to use
a Brazilian company in its operations. IROME hired ETX, which
soon assumed IROME’s role in the project. The contract between
Petrobras and ETX designated Brazilian law as governing and
Brazilian courts as the proper forum for any disputes arising out
of the agreement. The brokers claimed that they were the ones
who approached Barreto and ETX about becoming involved in
the project. Allegedly the brokers, Barreto, and ETX formed an
oral partnership agreement in which the brokers would assist in
procuring the contract for ETX in exchange for a percentage of
the revenues from the project. Id. at *1.

As required by Quixtar Inc. v. Signature Management Team,
LLC, 315 S.W.3d 28 (Tex. 2010), the court of appeals looked to
the U.S. Supreme Court’s decision in Gulf Oil Corp. v. Gilbert,
330 U.S. 501 (1947), to determine whether the trial court abused
its discretion by dismissing the case for forum non conveniens.
Barreto, 2013 WL 1912506, at *2. The Gulf Oil balancing test for
forum non conveniens requires (1) the party seeking dismissal to
“demonstrate that the proposed alternate forum is available and
adequate,” and (2) that “the litigants’ private interests weigh in
favor of the alternate forum and that a dismissal for forum non
conveniens serves the public interest.” Id.

It was undisputed that Barreto had satisfied the first element
of the Gulf Oil test by showing that both defendants, ETX and
Barreto, were residents of Brazil and subject to personal jurisdic-
tion there. To analyze whether the litigants’ private interests
weighed in favor of the alternate forum, Gulf Oil outlined five
factors for the court to balance:

(1) the litigant’s interests in such matters as which forum
would provide easiest access to sources of proof; (2) the
cost of obtaining the presence of witnesses; (3) the
availability of process to compel the attendance of
unwilling witnesses; (4) the possibility of a view of the
premises, if appropriate; and (5) any other practical
factors that make trial expeditious and inexpensive.

Id. at *4. To satisfy these factors, Barreto showed that the
negotiated contract was for services rendered for an ongoing
project located in Brazil. Moreover, not only were most of the
meetings and negotiations conducted in Brazil, but also the large
majority of the parties were located outside of Texas, mostly in
Brazil, and many of the relevant documents would need to be
translated to English from Portuguese, the expense of which
should be weighed by the court in its analysis. Id. Finally, there
was no existing treaty or convention between the United States
and Brazil “that would allow for enforcement of a United States
judgment in Brazil,” and the underlying agreements, and poten-
tially other relevant documents, would require the application of
Brazilian law. Id.

The court was unswayed by the brokers’ argument for an
absolute rule that Texas resident plaintiffs are entitled to their
choice of forum. It quoted from the U.S. Court of Appeals for the
Fifth Circuit’s succinct pronouncement in DTEX, LLC v. BBVA
Bancomer, S.A., 508 F.3d 785, 795 (5th Cir. 2007), endorsed in
Vinmar Trade Finance, Ltd. v. Utility Trailers de Mexico, S.A. de
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C.V., 336 S.W.3d 664, 673 (Tex. App.—Houston [1st Dist.]
2010, no pet.), that

[i]n an era of increasing international commerce, parties
who choose to engage in international transactions
should know that when their foreign operations lead to
litigation they cannot expect always to bring their
foreign opponents into a United States forum when
every reasonable consideration leads to the conclusion
that the site of the litigation should be elsewhere.

Id. at *6.

LANDOWNER MAY DISPUTE COMMON CARRIER STATUS

OF A PIPELINE CARRYING NATURAL GAS LIQUIDS

NOTWITHSTANDING A TEXAS RAILROAD COMMISSION PERMIT

In Crosstex NGL Pipeline, L.P. v. Reins Road Farms-1, Ltd.,
No. 09-12-00563-CV, 2013 WL 2250747 (Tex. App.—Beaumont
May 23, 2013, no pet. h.), the Beaumont Court of Appeals
extended the Texas Supreme Court’s holding in Texas Rice Land
Partners, Ltd. v. Denbury Green Pipeline-Tex., LLC, 363 S.W.3d
192, 198 (Tex. 2012), permitting a defending landowner to
dispute whether a pipeline is a common carrier with condemnation
authority even if the pipeline company has a Texas Railroad
Commission (RRC) permit recognizing its status.

Crosstex NGL Pipeline, L.P. (Crosstex) obtained a “T-4”
permit from the RRC in 2011 to operate a pipeline that, when
completed, would be used to transport natural gas liquids (NGL)
from Daisetta, Texas, to Crosstex’s affiliates in Louisiana. Reins
Road Farms-1, Ltd. (RRF) owned land that was located in the
pipeline’s proposed route. After RRF refused to grant Crosstex
access to survey the tract, Crosstex sought a declaratory judgment
and a temporary injunction to prevent RRF from interfering with
Crosstex’s claimed right of access as a common carrier pipeline.
RRF responded by denying that Crosstex could prove its status as
a common carrier or that the pipeline would be used by the public.
The trial court denied Crosstex’s request for temporary injunctive
relief, and Crosstex appealed. 2013 WL 2250747, at *1.

Crosstex argued that it was a common carrier under either the
Texas Natural Resources Code or the Texas Business Organiza-
tions Code. Under section 111.002(1) of the Texas Natural
Resources Code, Crosstex pointed out, pipeline companies are
accorded common carrier status if they transport “crude petro-
leum.” Id. at *2. Crude petroleum includes NGL, it asserted. The
court of appeals disagreed. Looking at the entirety of the Texas
Natural Resources Code, the court noted the legislature’s appreci-
ation of the distinction between substances that are in a crude state
and substances that are derived as byproducts. Id. at *3.
Crosstex’s vice-president had testified that the NGL that would
flow through the pipeline would first have to be conditioned and
treated before traveling through the line. The trial court had not
abused its discretion, the court held, by rejecting Crosstex’s
argument that “crude petroleum” includes byproducts like NGL.
Id. at *4.

The court then turned to Crosstex’s alternative theory that it
was a common carrier under the Texas Business Organizations
Code. Tex. Bus. Orgs. Code Ann. § 2.105 confers common carrier
status on business entities that engage in the pipeline business “as
a common carrier.” 2013 WL 2250747, at *4. Crosstex argued

that it had established that the pipeline would be open to the
public for hire by showing that it (1) received a T-4 permit, (2)
had solicited bids from unaffiliated bidders, and (3) had one
agreement in place with a third-party shipper who would pay a fee
for using the pipeline. Id. at *5.

A T-4 permit from the RRC would have been considered
practically conclusive until the Texas Supreme Court’s Texas Rice
decision in 2012. There the court held that a purported common
carrier of carbon dioxide must show, beyond merely checking a
box on an RRC form, that it will actually provide transportation
services for the public and not merely for its private purposes. See
id. Because none of Crosstex’s evidence was conclusive that the
pipeline would actually be open for the public’s use, and not just
for transporting Crosstex’s own liquids to its own plant, the court
of appeals deferred to the trial court’s discretion and affirmed its
judgment denying an injunction. Id. at *6.

PURCHASE AND SALE AGREEMENT HELD AMBIGUOUS

CONCERNING RETENTION OF CLAIM FOR RECOVERY OF

FEDERAL OFFSHORE LEASE BONUSES

Torch Energy Advisors Inc. v. Plains Exploration & Produc-
tion Co., No. 01-12-00698-CV, 2013 WL 3095014 (Tex.
App.—Houston [1st Dist.] June 20, 2013, no pet. h.), addressed
the application of a 1996 purchase and sale agreement between
Torch Energy Advisors Incorporated (Torch), as seller, and Plains
Exploration & Production Company (Plains), as purchaser, to
very unusual circumstances.

The agreement, with an effective date of October 1, 1995,
concerned the sale of Torch’s 50% interest in offshore oil and gas
leases originally issued by the federal government to Ogle
Petroleum. In 2002, several years after the agreement was
executed and the sale closed, Plains filed suit against the govern-
ment, alleging that the 1990 amendments to the Coastal Zone
Management Act of 1972 (CZMA), 16 U.S.C. §§ 1451–1465, had
breached the leases. 2013 WL 3095014, at *1–2; see Coastal
Zone Act Reauthorization Amendments of 1990, Pub. L. No. 101-
508, tit. VI, §§ 6201–6217, 104 Stat. 1388. Plains ultimately
recovered over $83 million in restitution for lease bonuses paid by
Ogle Petroleum. The federal court of appeals that upheld the
award to Plains also held that the breach had not occurred until
2001, when a California federal court ruling required the govern-
mental action that brought about the breach. Torch asserted that
it was entitled to approximately half of the Plains recovery and
filed suit. Both parties filed motions for summary judgment, and
the trial court granted that of Plains, ruling that the 1996 contract
did not provide that Torch retained the right to recover any of the
restitution award. 2013 WL 3095014, at *2.

The court of appeals agreed with the trial court that Torch
could not recover for breach of contract. The real issue was
instead whether, under the agreement, Torch had conveyed or had
instead retained the right to restitution of the lease bonuses as a
result of the government’s breach. If Torch had retained that right,
its cause of action for money had and received was a viable one.
Id. at *4.

After a puzzling analysis of the agreement’s definition of the
properties conveyed by Torch to Plains, in which the court stated
that the conveyance of “all leasehold interests . . . in the oil and
gas leases” somehow did not fully convey the leases to Plains, and
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that “contracts and arrangements that directly relate to” the
leasehold interests conveyed included the leases themselves, the
court considered whether the contract excluded from the sale the
right to restitution for the federal government’s breach. Id. at
*7–8. Two expressly excluded assets were relevant, according to
Torch. First, the contract excluded “all claims and causes of
action of [Torch] . . . arising from acts, omissions or events, . . .
occurring prior to the Effective Date . . . .” Id. at *9. It also
excluded “all proceeds, income or revenues . . . attributable to . . .
the properties for any period prior to the Effective Date.” Id.

Addressing first the exclusion of claims and causes of action
arising from occurrences before the effective date, the court found
that “claims” could include contingent claims. That did not mean
that contingent claims were included in the 1996 contract,
however. Here there were acts, omissions, and events that
occurred before October 1, 1995—the payment of the lease
bonuses and the 1990 amendment of the CZMA—but at least one,
the breach of the leases, that occurred afterward. Id. at *11. The
contract left it unclear whether a claim relating to these events
were included or excluded from Torch’s conveyance. Hence, the
exclusion of claims was ambiguous in the context of the Plains
recovery. Likewise, the court held, the contract was ambiguous in
excluding revenue attributable to the properties for any period
prior to October 1, 1995. “In one sense,” it observed, “the
recovery of the bonuses . . . [was] attributable to a period before
October 1, 1995, because that is when the bonuses were
paid . . . .” Id. “In another sense, the recovery of the bonuses
[was] attributable to a period after October 1, 1995, because that
is when the breach occurred.” Id.

Having found the contract ambiguous, the court reversed the
summary judgment for Plains and remanded the case for further
proceedings. Id. at *12.

DAMAGES UPHELD FOR MISAPPROPRIATION OF GEOLOGIC

TRADE SECRET BUT NOT FOR BREACH OF CONFIDENTIALITY

AGREEMENT

The court in Southwestern Energy Production Co. v. Berry-
Helfand, No. 12-11-00370-CV, 2013 WL 3461644 (Tex.
App.—Tyler July 10, 2013, no pet. h.), considered the appeal
of Southwestern Energy Production Company (Sepco) of a trial
court judgment of some $40 million, based on a jury verdict, for
damages resulting from misappropriation of Toby Berry-
Helfand’s (Helfand) trade secret, disgorgement of illicit gains,
attorneys’ fees, and prejudgment interest.

Helfand had spent years on her geologic study of the James
Lime formation underlying several East Texas counties to identify
potential “sweet spots” for horizontal gas well development. She
then attempted to market her data to operators who might
undertake drilling and development based on her ideas. Sepco was
among those to whom she showed her work, at a meeting on
February 15, 2005, after the parties executed a confidentiality
agreement prohibiting, for a one-year term, use of the confidential
information to be presented other than for evaluation of a single
prospect and disclosure to third parties. Id. at *2. Sepco had
previously shown little or no interest in the James Lime, although
it was active in the area. After continuing its past pattern of
drilling to the deeper Travis Peak formation, Sepco participated
in a very successful James Lime well and then drilled the first

James Lime well of its own in October 2007. Sepco meanwhile
had engaged in an extensive leasing program, and nearly all of the
leases it acquired were in the area of the top 10 sweet spots
Helfand had identified. After beginning to drill James Lime wells,
Sepco drilled or participated in over 80 of them, all of which were
successful and clustered in and around Helfand’s sweet spots.
Id. at *3.

Beginning in 2006 Helfand sued a number of defendants
active in the area, eventually including Sepco, alleging misappro-
priation of her trade secret (her proprietary compilation of
information relating to the James Lime formation). All of the
defendants settled except Sepco, and at trial the jury found that
Helfand’s study constituted a trade secret and found liability
against Sepco on all five theories submitted to it: “(1) common
law trade secret misappropriation, (2) statutory theft of a trade
secret, (3) breach of fiduciary duty, (4) fraud, and (5) breach of
contract.” Id. at *4. The court of appeals upheld the trial court’s
judgment based on the trade secret misappropriation verdict but
reversed its awards that rested on the other theories.

Although the raw data upon which Helfand based her study
was public, “there [was] abundant evidence,” the court held, “that
[the] massive compilation and analysis was a trade secret.” Id. at
*12. Her disclosures of the material to numerous prospective
operators were all conditioned on the execution of confidentiality
agreements, so that her compilation did not lose its trade secret
status through disclosure. Id. Helfand’s evidence that Sepco’s
successful James Lime drilling program resulted from its use of
her misappropriated information was circumstantial, as is the
situation in many trade secret cases, the court observed, but the
circumstances were enough to allow the jury to infer that Sepco
had used Helfand’s data. Id. at *14–15. And although Sepco’s
drilling had all taken place after the one-year period during which
Sepco agreed not to use Helfand’s confidential information, the
jury could reasonably have concluded Sepco had begun to use it
during that term. The court affirmed the award of $11,445,000 in
actual damages, calculated according to what the evidence showed
to be a “reasonable royalty” that Helfand theoretically could have
negotiated, based in part on comparison to an arrangement she
actually did negotiate with another company. Id. at *25–29.

The court notably rejected the trial court’s large award to
Helfand for disgorgement of Sepco’s profits, however. See id. at
*29–30. Although “[c]ourts may fashion equitable remedies such
as profit disgorgement to remedy a breach of fiduciary duty,” it
held, “the confidentiality agreement between Helfand and Sepco
did not create a fiduciary relationship,” nor did such a relationship
arise out of the attendant circumstances. Id. at *30. Likewise, the
court found no evidence on which to uphold the fraud judgment,
since Sepco made no misrepresentation upon which Helfand
relied in agreeing to meet with Sepco and disclose her data, and
Sepco had not committed theft of Helfand’s secret because she
had voluntarily delivered it to Sepco. Id. at *11, 16.

LESSEE HELD LIABLE FOR LEASE BONUS NEGOTIATED BY

INDEPENDENT LANDMAN

PanAmerican Operating, Inc. v. Maud Smith Estate, No. 08-
12-00036-CV, 2013 WL 3943091 (Tex. App.—El Paso July 24,
2013, no pet. h.), affirmed the trial court’s judgment that
PanAmerican Operating, Inc. (PanAmerican), the lessee under an
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oil and gas lease negotiated by Robert Wormser, a landman
engaged by PanAmerican as an independent contractor for lease
acquisition, was liable to the Maud Smith Estate (Maud Smith),
as lessor, for the lease bonus agreed upon between Wormser and
the lessor’s attorney.

Wormser and the Maud Smith attorney had agreed on the
lease form and basic terms through the exchange of several
emails. Although the lessor’s attorney accepted PanAmerican’s
offer by email and then sent PanAmerican the executed lease,
PanAmerican never paid the bonus and, after Maud Smith filed
suit, denied Wormser’s authority to act on its behalf in agreeing
to the lease. Id. at *1.

PanAmerican argued that the trial evidence had been
insufficient to support the trial court’s findings that Wormser had
apparent authority to act as PanAmerican’s agent. “Apparent
authority arises,” the court observed, “when a principal either
knowingly permits its agent to hold himself out as having
authority or acts with such a lack of ordinary care as to clothe its
agent with indicia of authority.” Id. at *2. The evidence, the court
of appeals held, supported the trial court’s finding that
PanAmerican had done so. Id. at *5.

PanAmerican had provided Wormser an email address, office
space, and a telephone line to use in his leasing efforts. Although
it could have, PanAmerican did not monitor his communications
with Maud Smith, and it gave no warning that Wormser lacked
authority. Id. at *3. PanAmerican knew Wormser would be
contacting prospective lessors and outfitted him with the neces-
sary tools, which gave rise to a reasonable inference, in the court’s
view, that Wormser was authorized to agree to lease terms. Id. at
*4. It was only when the price of oil dropped precipitously that
PanAmerican first asserted Wormser had no such authority.
Morever, PanAmerican had ratified the leasing transaction: Fully
aware of the circumstances, PanAmerican had held the executed
lease for some three months after receiving it. Id. at *6. By failing
to repudiate the lease when presented the opportunity to do so, but
instead remaining silent, PanAmerican had affirmatively acknowl-
edged its validity. Id.

U T A H —  O I L  &  G A S

M I C H A E L  N .  T H A T C H E R

—  R E P O R T E R  —

DUCHESNE COUNTY AMENDS OIL AND GAS ORDINANCE

On May 13, 2013, Duchesne County significantly amended
its ordinance pertaining to oil and gas exploration and production
activities. See Ordinance #12-308 (amending Zoning Regulations
§§ 8-2-1, 8-6-1, 8-13-5-4) (Ordinance). Duchesne County is the
leading oil-producing county in Utah, and has seen increased and
more intensive development in recent years. See Utah Division of
Oil, Gas and Mining (DOGM), “Utah Oil Production—by County
(past 5 years)” (rev. ed. Mar. 2013), http://oilgas.ogm.utah.gov/
Statistics/PROD_Oil_county.cfm. Local regulation of oil and gas
development began in 2005, when Duchesne County passed an
ordinance requiring well sites on private land in certain residential
and agricultural zones to be located no less than 660 feet from
existing dwellings. In 2011, Duchesne County imposed a

conditional use permit requirement for oil and gas wells drilled in
certain zones. The new Ordinance expands the scope of regulation
to cover all private land in all zones in the county, and imposes
additional development requirements for certain higher-density
agricultural and residential zones.

The scope of the Ordinance is broad, such that “[a]ll
construction and development for energy production purposes on
private lands in the County shall be carried out in accordance with
[certain] standards and specifications.” Ordinance § 8-13-5-4. The
standards and specifications deal with such items as surface
disturbance, road encroachments, painting of production facilities,
well site lighting, dust control, sanitary facilities, staking, noise,
setbacks, location of equipment, and H2S gas. See id. § 8-13-5-
4(A)–(L). Of particular note is the minimum setback requirement,
which requires that “no wellhead shall be located closer than 300
feet to the exterior wall of a primary or secondary dwelling . . . or
to the exterior wall of a building open to the public, unless such
minimum setback is waived in writing by the Drill Site Owner or
Off Site Owner.” Id. § 8-13-5-4(J). An “Off Site Owner” is
defined as a private surface owner “who owns a primary or
secondary dwelling . . . or a building open to the public located
within 660 feet of the wellhead of a proposed oil or gas site.” Id.
§ 8-2-1. Such requirements apply to all private surface land in all
zones across Duchesne County.

In addition to the requirements above, an additional set of
requirements apply when a well site will be located within 660
feet of a primary or secondary dwelling, or a building open to the
public. To the extent the “Drill Site Owner” owns all such
dwellings and buildings, then the surface use agreement (assuming
there is one), and the requirements of the Ordinance (and any
conditional use permit if required) will govern the location of
wells and development. Id. § 8-13-5-4(M)(i). However, if any
dwelling or building is owned by an Off Site Owner, then the
operator must provide notice by certified mail to the Off Site
Owner of the operator’s intent to locate a well at least 45 days
prior to submitting an application for permit to drill (APD) to
DOGM. The notice must “offer to discuss the Well Site location
and mitigation measures with the Off Site Owner,” and the
operator must “consult in good faith” with the Off Site Owner
regarding well location and mitigation of impacts to the Off Site
Owner. Id. § 8-13-5-4(M)(ii)(a)–(b). The operator may go ahead
with filing the APD with DOGM if no response to the written
notice is received by the operator from the Off Site Owner. Id.
§ 8-13-5-4(M)(ii)(c). If the Off Site Owner responds to the
operator and a consultation occurs, the operator must
communicate the results of the consultation to Duchesne County,
including whether an agreement has been reached. To the extent
an agreement has been reached, the operator may file the APD
with DOGM, but if no agreement is reached, “the operator or
designee and Off Site Owner are encouraged to mediate their
differences.” Id. § 8-13-5-4(M)(ii)(d). The Ordinance, however,
provides no mechanism or forum for resolving differences should
mediation prove unsuccessful, and the Ordinance does not
otherwise set forth any consequences resulting from the failure of
the operator and Off Site Owner to agree on location or mitigation
measures.

Also, to the extent a well site will be located within 660 feet
of a primary or secondary dwelling, or a building open to the
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public, and the well site is located in the A-2.5, R-1, R ½ zones
(i.e., 2.5-acre minimum agricultural zones, 1-acre and ½-acre
minimum residential zones), “[t]he operator shall apply for an
administrative conditional use permit that addresses the standards
and mitigation measures” outlined in the Ordinance. Id. § 8-13-5-
4(M)(iii)(a). If the conditional use permit complies with standards
and specifications of the Ordinance, the permit will be approved,
but if not, the county may either deny the permit or approve the
permit with “additional conditions to reasonably address the non-
compliance.” Id. § 8-13-5-4(M)(iii)(b). The authority to deny a
permit is curtailed if the failure to comply with the Ordinance
results from a “conflict with the statutes, rules, orders and
decisions of the DOGM/BOGM”—such permits must be ap-
proved by the county. Id.

The passage of the Ordinance raises interesting questions of
jurisdiction. In anticipation of such issues, the Ordinance states
that “in the event of conflict between this section and the statutes,
rules, orders and decisions of [DOGM/BOGM], the statutes,
rules, orders and decision of DOGM/BOGM will control.” Id. §
8-13-5-4. What constitutes a “conflict” in this regard will likely
be left to the courts to decide, as will the extent of the state
government’s jurisdiction in light of the statute creating
DOGM/BOGM. See, e.g., Utah Code Ann. § 40-6-1 (providing
for “exclusive state authority over oil and gas exploration and
development as regulated under the provisions of this chapter”);
id. § 40-6-5(3)(b) (BOGM has the authority to regulate “the
spacing and location of wells”). In addition, no distinction is made
in the Ordinance between private surface overlying private
mineral estate, and private surface overlying federal and Indian-
owned mineral estate. Courts may ultimately have to decide
whether or to what extent Duchesne County’s police powers
lawfully extend to operators seeking to develop federal and Indian
mineral estate underlying private surface estate within the
county’s borders. See, e.g., 2 Law of Fed. Oil & Gas Leases §§
24.02, .03 (2012) (discussing issues of local jurisdiction of oil and
gas development on federal and Indian land, and whether local
law is preempted by federal law).

C A N A D A  —  O I L  &  G A S

B R A D  G I L M O U R

A A R O N  R A N K I N

A D A M  H A S S A N

—  R E P O R T E R S  —

ALBERTA’S NEW ENERGY REGULATOR

The new Alberta Energy Regulator (AER) assumed its
mandate under the Responsible Energy Development Act
(REDA), S.A. 2012, c. R-17.3, on June 17, 2013, when the REDA
and associated regulations came into force by proclamation. See
Responsible Energy Development Act General Regulation
(REDA Gen. Reg.), Alta. Reg. 90/2013; Responsible Energy
Development Act Transition Regulation (REDA Transition Reg.),
Alta. Reg. 92/2013; Alberta Energy Regulator Rules of Practice
(REDA Rules), Alta. Reg. 99/2013. The AER now oversees
development of the province’s energy resources.

The REDA repeals the Energy Resources Conservation Act
(ERCA), R.S.A. 2000, c. E-10 (repealed June 16, 2013), elimi-
nates the former Energy Resources Conservation Board (ERCB),
and transfers the ERCB’s staff, rights, and obligations to the AER.
Any application to conduct an “energy resource activity,” defined
as an activity requiring approval under an energy resource
enactment or an activity incidental to such activity, see id.
s. 1(1)(i), must be brought before the AER. Id. s. 30. Energy
resource enactments include the Coal Conservation Act, the Gas
Resources Preservation Act, the Oil and Gas Conservation Act,
the Oil Sands Conservation Act, the Pipeline Act, and the Turner
Valley Unit Operations Act. See id. s. 1(1)(j). The REDA governs
every ERCA proceeding that had not been completed by June 17,
2013. See REDA Transition Reg. s. 2(1).

In March 2010, the Alberta Minister of Energy established
the Regulatory Enhancement Task Force (Task Force) to review
the province’s regulation of upstream oil and gas and recommend
system level reforms to promote a modern, efficient, outcomes-
based, and competitive regulatory system. See Alberta Energy,
“Regulatory Enhancement Task Force,” http://www.energy.
alberta.ca/Initiatives/3365.asp. In December 2010, the Task Force
suggested that moving to a single regulator would provide greater
consistency, clarity, and accountability. See Gov’t of Alberta,
“Enhancing Assurance: Developing an integrated energy resource
regulator,” at 3 (May 2012). The REDA was introduced, enacted,
and received Royal Assent in late 2012.

The AER’s Mandate and Authority

The AER’s mandate is to provide for “the safe, efficient,
orderly, and environmentally responsible development of hydro-
carbon resources over their entire life cycle. This includes
allocating and conserving water resources, managing public lands,
and protecting the environment while providing economic benefits
for all Albertans.” AER, “Who we are,” http://www.aer.ca/about-
aer/who-we-are. Several parts of REDA have yet to come into
force, including provisions giving the AER authority in respect to
energy resource activities under the Public Lands Act, R.S.A.
2000, c. P-40, the Environmental Protection and Enhancement
Act (EPEA), R.S.A. 2000, c. E-12, and the Water Act, R.S.A.
2000, c. W-3.

Section 2 of the REDA describes the AER’s authority, which
includes to: (1) consider and decide applications to recover and
process energy resources; (2) monitor and enforce safety and
efficiency in energy recovery, storage, processing, and transport;
(3) supervise the abandonment and closure of energy infrastruc-
ture; and (4) monitor and enforce compliance under energy
resource enactments. REDA s. 2(2).

Applications to the Regulator

Notice Requirements. An application must be served on the
owner of the land on which the energy resource activity is or will
be located and any other person required by the AER. REDA
Rules s. 3(2). The AER will be required to issue a public notice
of the application. Id. s. 31. After service has been completed, any
persons who believe they may be directly and adversely affected
by the application may file a statement of concern. Id. s. 32.

Discretion to Hold a Hearing. Under REDA, the AER
has discretion whether to hold a hearing on an application, unless
a hearing is required by an energy resource enactment, the
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REDA Rules, or the regulations. REDA s. 34. The REDA
Rules indicate an application may be set down for a hearing
if a statement of concern has been filed, but the AER may
decide not to hold a hearing if the statement of concern: (1) does
not demonstrate that the person filing it may be directly and
adversely affected by the application; (2) is frivolous, vexatious,
or without merit; or (3) raises an objection that has been
addressed. REDA Rules s. 7. Hearings on applications will be
conducted by hearing commissioners—not AER board members,
as under the ERCA—who are appointed by the Lieutenant
Governor in Council. REDA s. 11.

Standing for People Affected by an Application. In regards to
standing, the REDA provides that, “[i]f the [AER] conducts a
hearing on an application, a person who may be directly and
adversely affected by the application is entitled to be heard at the
hearing.” Id. s. 34(3). In contrast, ERCA required the ERCB to
afford procedural rights, but not formal participation in the
hearing, to someone if its decision may directly and adversely
affect the rights of that person. ERCA s. 26(2).

Case law had developed under ERCA that set out a two-part
test to determine if a person was entitled to participate in a hearing.
See Kelly v. Alberta (Energy Resources Conservation Board), 2009
ABCA 349. The first part of the test was a legal inquiry that asked
“whether the claim, right or interest being asserted by the person is
one known to law.” Id. para. 23 (quoting Dene Tha’ First Nation v.
Alberta (Energy and Utilities Board), 2005 ABCA 68). Given that
the REDA eliminates the reference to rights, this part of the test may
no longer be relevant. Part two of the test, which presumably will
continue to be relevant at least to some extent, was a factual inquiry
that addressed whether the application “may directly and adversely
affect those interests or rights.” Id. Under REDA, the test will be
whether the application may directly and adversely affect the person
as opposed to the rights of the person. In addition, as noted above,
even if the person may be directly and adversely affected, the AER
may choose not to hold a hearing if the concerns raised are
frivolous, vexatious, or without merit, or have been addressed. See
REDA Rules s. 7.

Standing on Regulatory Appeals. The REDA establishes a
new process for regulatory appeals whereby a decision is eligible
to be appealed if it was made under an energy resource enactment
without a hearing. REDA s. 36; REDA Rules s. 29. Only an
“eligible person,” defined as someone who is directly and
adversely affected by a decision, may appeal. REDA s. 36(b). The
AER may dismiss all or part of a request for a regulatory appeal
if the party requesting it did not file a statement of concern; if the
request is frivolous, vexatious, or without merit; or if the AER
deems the request not to be properly before it. Id. s. 39(4).

Intervenors. If a hearing is held, the REDA Rules potentially
allow persons wishing to intervene to file a submission if they
believe that they either (1) may be directly and adversely affected
by a decision of the AER on an application, or (2) should be
permitted to make representations on the matter to assist the AER.
REDA Rules s. 9(2)(a)(i). The latter category appears to be akin
to an amicus curiae role. The AER may conclude persons are
ineligible to intervene if their submission is frivolous, vexatious,
or without merit; if they have failed to demonstrate the decision
may have direct and adverse effect on them; or if the AER
determines that their involvement will not assist the AER and as

a result that they should not be permitted to make representations
on the matter. Id. s. 9(3).

Whereas the ERCA explicitly authorized the awarding of
costs to a local intervenor under a provision recently litigated in
the court of appeal, see ERCA s. 28, the REDA Rules are not so
specific. They speak of an award of costs to a “participant,”
meaning “a person or a group or association of persons who have
been permitted to participate in a hearing for which notice of
hearing is issued . . . .” REDA Rules s. 58(c).

Reconsideration and Appeals to the Court. Even without an
appeal being filed, the AER may, in its sole discretion, reconsider
one of its own decisions and confirm, vary, suspend, or revoke it.
REDA s. 42. As with the ERCB, a decision of the AER is
appealable to the court of appeal, but only on a question of
jurisdiction or law. Id. s. 45. The AER’s decisions are otherwise
subject to a privative clause.

REDA’s Expanded Jurisdiction for the AER
Once further provisions in the REDA come into force, the AER

will assume regulatory functions under the EPEA. The REDA
authorizes the AER to consider and decide applications and other
matters relating to energy resource activities under both the EPEA
and the Water Act. Further, the REDA gives the AER, subject to
any future regulations, the authority of any official or government
department relating to energy resource activities under both the
EPEA and the Water Act. Currently, these decisions are made by
Alberta Environment and Sustainable Resource Development and
can be appealed to Alberta’s Environmental Appeals Board, whose
decisions can be judicially reviewed.

First Nations Consultation
The REDA removes any doubt surrounding the AER’s

jurisdiction by clearly stating that the AER has no jurisdiction to
assess the adequacy of Crown and First Nations consultation. Id.
s. 21. Any dispute regarding First Nations consultation will be
brought before the courts.

What Does the Future Hold?
As discussed, upon further proclamation the AER will

acquire additional powers. The Task Force suggested in May
2011 that in the future, the Alberta government intends to also
include minerals regulation within the scope of the single regula-
tor. However, this expansion will not occur until the regulatory
functions for oil and gas and coal have been successfully inte-
grated into AER.

The REDA was introduced in the Legislative Assembly of
Alberta with the goal of “laying the foundation for the next 50 years
of responsible energy development in the province.” News Release,
Government of Alberta, “Albertans to benefit from a more efficient,
effective regulatory system” (Oct. 24, 2012). The early years of this
new regime will require the AER to interpret new statutory language
and to implement a very different regulatory framework that will
eventually include a greatly expanded mandate. Industry, land-
owners, and other stakeholders will be watching with interest and
will each make their own assessments of whether the new regulatory
regime strikes an appropriate balance between efficient and
effective regulation of energy resources, and the ability of
individuals who have legitimate concerns and who may truly be
directly and adversely affected by energy development to be heard.
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Upcoming Programs

Federal and Indian Oil & Gas Agreement Reporting
October 8–9, 2013 M Westminster, Colorado

Federal Oil & Gas Leasing Short Course
October 21–24, 2013 M Westminster, Colorado

Oil & Gas Law Short Course
October 21–25, 2013 M Westminster, Colorado 

Renewable Electric Energy Law, Development, and Investment
November 7–8, 2013 M Las Vegas, Nevada

Advanced Mineral Title Examination: Oil, Gas, and Mining
January 23–24, 2014 M Denver, Colorado

Core Course on International Oil & Gas Law
March 10–14, 2014 M Istanbul, Turkey

Public Land Law, Regulation, and Management
May 8–9, 2014 M Santa Fe, New Mexico

60th Annual Rocky Mountain Mineral Law Institute
July 17–19, 2014 M Vail, Colorado

International Oil & Gas Law, Contracts & Negotiations: Part 1
September 22–26, 2014 M Houston, Texas

International Oil & Gas Law, Contracts & Negotiations: Part 2
September 29–October 3, 2014 M Houston, Texas

Federal Onshore Oil & Gas Pooling and Unitization
November 11–12, 2014 M Westminster, Colorado

For additional information, contact the Foundation:
Tel (303) 321-8100 M Fax (303) 321-7657 M Email info@rmmlf.org

Copyright © 2013

Rocky Mountain Mineral Law Foundation
9191 Sheridan Blvd., Ste. 203
Westminster, Colorado 80031
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M I C H A E L  R .  M C C A R T H Y

—  R E P O R T E R  —

PLACER CLAIMANT ENTITLED TO PATENT FOR MINERAL

ESTATE ONLY, NOT SURFACE ESTATE, WHERE LAND WAS

SUBSEQUENTLY DESIGNATED AS WILDERNESS AND CLAIMANT

HAD NOT APPLIED FOR PATENT AT TIME OF DESIGNATION

In McMaster v. United States, 731 F.3d 881 (9th Cir. 2013),
the court addressed whether the Bureau of Land Management
(BLM) properly granted Ken McMaster a patent to only the
mineral estate while reserving the surface estate to the United
States. McMaster’s predecessors located the Oro Grande placer
claim on the South Fork of the Salmon River, near Redding,
California, in 1934, and it was relocated several times, with the
last relocation occurring in 1953. Id. at 883–84. In 1984, the area
was withdrawn from mineral entry subject to valid existing rights
by the California Wilderness Act of 1984, 16 U.S.C. §§ 543–543h.
731 F.3d at 886. In 1992, McMaster applied for a patent on the
Oro Grande claim, and in 1994, the Secretary of the Interior
issued McMaster a First Half Mineral Entry Final Certificate.
In 2000, BLM issued a claim validity report confirming the
discovery of valuable minerals in 1953. A draft of the report
recommended issuing a patent for both the mineral and surface

continued on page 2

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C.  M A T H E S

—  R E P O R T E R  —

SECRETARY JEWELL ORDERS REVIEW OF DOI MITIGATION

POLICIES

On October 31, 2013, Secretary of the Interior Sally Jewell
issued Secretarial Order No. 3330 (Order), establishing a
department-wide mitigation strategy in order to ensure consis-
tency and efficiency in the review and permitting of infrastructure
development projects and the conservation of the nation’s
valuable natural and cultural resources. Central to the Secretary’s
new strategy are:

(1) the use of a landscape-scale approach to identify and
facilitate investment in key conservation priorities in a
region; (2) early integration of mitigation considerations
in project planning and design; (3) ensuring the durabil-
ity of mitigation measures over time; (4) ensuring
transparency and consistency in mitigation decisions;
and (5) a focus on mitigation efforts that improve the

continued on page 4

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

NINTH CIRCUIT FINDS THAT ENVIRONMENTAL GROUPS LACK

STANDING TO PURSUE CITIZEN SUIT UNDER THE CLEAN AIR

ACT TO FORCE WASHINGTON STATE TO ISSUE GREENHOUSE

GAS REGULATIONS FOR REFINERIES

On October 17, 2013, the U.S. Court of Appeals for the Ninth
Circuit, in Washington Environmental Council v. Bellon, 732
F.3d 1131 (9th Cir. 2013), held in a unanimous opinion that a
group of environmental organizations lacked standing to pursue
a citizen suit under the Clean Air Act against the Washington
State Department of Ecology (DOE) and other regional agencies
seeking to force the agencies to regulate greenhouse gas (GHG)
emissions from the state’s five oil refineries. The Ninth Circuit

assumed without deciding that the organizations demonstrated an
injury-in-fact, but the court found that the organizations could not
satisfy the causality and redressability requirements for standing.
The court’s decision vacated a lower court ruling that found that
the state was required to develop reasonably available control
technology (RACT) standards for GHG emissions from the
refineries. See Wash. Envtl. Council v. Sturdevant, 834 F. Supp.
2d 1209 (W.D. Wash. 2011).

Plaintiffs, a group of several environmental organizations,
filed suit in the U.S. District Court for the Western District of
Washington to compel the DOE and other regional agencies to

continued on page 5
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estate to McMaster, but BLM revised the report based on a
May 22, 1998, Solicitor’s Opinion (M-36994) to only recommend
a patent of the mineral estate. Id. at 884.

McMaster sued under the Quite Title Act (QTA), 28 U.S.C.
§ 2409a. The court examined the meaning of the term “valid
existing rights” in the following provision from the Wilderness
Act, 16 U.S.C. §§ 1131–1136:

[H]ereafter, subject to valid existing rights, all patents
issued under the mining laws of the United States
affecting national forest lands designated by this chap-
ter as wilderness areas shall convey title to the mineral
deposits within the claim . . . , but each such patent
shall reserve to the United States all title in or to the
surface of the lands and products thereof, and no use of
the surface of the claim or the resources therefrom not
reasonably required for carrying on mining or prospect-
ing shall be allowed except as otherwise expressly
provided in this chapter . . . .

731 F.3d at 887 (alteration in original) (quoting 16 U.S.C.
§ 1133(d)(3)).

The court first looked to BLM’s regulations and policies, and
the BLM Manual, to define “valid existing rights” in an effort to
determine if BLM was required to convey the surface estate with
a patent of lands later designated as wilderness. The court held
that BLM’s guidance demonstrated that conveyance of both the
surface and mineral estate by patent was proper, but discretionary.
See id. at 888 (“[f]or claims located before enactment of the
Wilderness Act . . . the claims must have a discovery as of the
date of enactment to acquire the surface and mineral estates”
(alteration in original) (quoting BLM Manual H-3860-1, Mineral
Patent Application Processing, at ch. VIII.B.5.c(1) (Rel. 3-265
Apr. 17, 1991))); id. at 889 (“BLM policy states that ‘[a] patent
conveying both surface and mineral rights may be issued on a
valid claim located prior to the date the area was included as part
of the National Wilderness Preservation System.’ ” (alteration in
original) (emphasis omitted) (quoting 46 Fed. Reg. 47,180,
47,199 (Sept. 24, 1981))).

The court then examined the solicitor’s opinion that directed
that only “a claimant who had actually ‘filed a patent application,
and established a right to a patent before the land in question was
designated as wilderness’ by ‘complying with all the requirements
for obtaining a patent,’ ” was entitled to a patent of both the
mineral and surface estates. Id. at 889 (quoting Solicitor’s
Opinion at 3, 21).

The court analyzed BLM’s interpretation of “valid existing
rights” as mandated by the Solicitor’s Opinion for deference
under Chevron U.S.A., Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837 (1984). Under Chevron step
one—whether the statutory language evidences Congress’ clear
intent—the court first held that the meaning of “valid existing
rights” in section 1133(d)(3) was ambiguous. 731 F.3d at 889–90.
The court held that the ambiguity was created by the two
competing positions offered by the litigants: (1) whether an
applicant must have actually filed a patent application prior to
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wilderness designation (as required by the Solicitor’s Opinion);
or (2) whether locating a valid claim prior to the designation
is sufficient (as suggested by BLM’s regulations, Manual, and
policy and as advocated by McMaster). Under Chevron step
two—whether the agency’s interpretation is based on a per-
missible construction of the statute—the court held that because
the agency’s position was based on the Solicitor’s Opinion, which
“cannot properly be viewed as an administrative agency in-
terpretation of statute that has the force of law,” BLM’s position
did not require Chevron deference. Id. at 891 (quoting The
Wilderness Soc’y v. U.S. Fish & Wildlife Serv., 353 F.3d 1051,
1068 (9th Cir. 2003)).

The court, however, held that BLM’s position based on the
Solicitor’s Opinion was entitled to deference under Skidmore v.
Swift & Co., 323 U.S. 134 (1944), finding that its definition of
“valid existing rights” was consistent with the text of 16 U.S.C.
§ 1133(d)(3) as well as the purpose of the Wilderness Act. 731
F.3d at 892–93. Accordingly, because McMaster had not filed his
application for patent prior to the designation of the California
Wilderness Act, BLM properly granted only a patent to the
mineral estate. Id. at 896–97.

BLM UNREASONABLY DELAYED IN ACTING UPON

APPLICATION FOR MILL SITE PATENTS

In Sims v. Ellis, No. 1:12-CV-00505-EJL, 2013 WL 5231497
(D. Idaho Sept. 16, 2013), the district court examined plaintiff’s
claim that the BLM unreasonably delayed processing plaintiff’s
mill site patent application. The plaintiff operated the “Democrat
Mine” on patented lode mining claims located in the Salmon-
Challis National Forest, and in 1992 applied for patents on seven
mill site claims associated with the Democrat Mine. Id. at *1. In
1995, the Secretary of the Interior issued the First Half Mineral
Entry Final Certificate, but in 2000, BLM filed a contest disputing
the validity of the plaintiff’s mill site claims, alleging that they
were not being used for purposes related to the operation of the
Democrat Mine. Id. at *2. The parties stayed the action in 2002 to
negotiate a land exchange, and stipulated to its dismissal in 2006.
Id. In 2012, the plaintiff sued BLM for review under the
Administrative Procedure Act (APA) and/or a writ of mandamus
under 28 U.S.C. § 1361 seeking a ruling that BLM’s processing
of his mill site patent application was unreasonable and directing
BLM to approve and not further challenge his application. 2013
WL 5231497, at *2, 9–11.

The court analyzed plaintiff’s claim under the APA, and in
particular, under the six-part test set forth in Telecommunications
Research & Action Center v. F.C.C., 750 F.2d 70, 79–80 (D.C.
Cir. 1984):

(1) the time agencies take to make decisions must be
governed by a ‘rule of reason’[;] (2) where Congress has
provided a timetable or other indication of the speed
with which it expects the agency to proceed in the
enabling statute, that statutory scheme may supply

content for this rule of reason[;] (3) delays that might be
reasonable in the sphere of economic regulations are less
tolerable when human health and welfare are at stake[;]
(4) the court should consider the effect of expediting
delayed action on agency activities of a higher or
competing priority[;] (5) the court should also take into
account the nature and extent of the interests prejudiced
by the delay[;] and (6) the court need not ‘find any
impropriety lurking behind agency lassitude in order to
hold that agency action is unreasonably delayed.’

2013 WL 5231497, at *6 (alterations in original) (quoting
Independence Mining Co. v. Babbitt, 105 F.3d 502, 507 n.7 (9th
Cir. 1997)). As to factors 1 and 2, the court held that while the
plaintiff contributed to the delay by negotiating the failed land
swap, BLM did not act reasonably by not either approving the
application or refiling the contest action when it became clear a
swap would not occur. Id. at *6–7. As to factors 3 and 5, the court
noted that the plaintiff had incurred extensive costs in operating
the mine using the mill sites and the delay in processing the
plaintiff’s application “undermines the public’s confidence in the
decision-making ability of the BLM.” Id. at *8 (quoting Byrd v.
Jossie, No. CV 08-3054-CL, 2009 WL 348733, at *10 (D. Or.
Feb. 11, 2009)). As to factors 4 and 6, the court found that

given that Defendants have failed to fully process
Plaintiff’s Application after twenty years, including
several years in contest proceedings, and failed to ever
re-file the contest in the six year period between
dismissal of the initial Contest without prejudice and the
instant suit, there is no guaranty that Defendants would
ever process the Application if the Court were not to
intervene.

Id. at *9. As a result, the court partially granted the plaintiff’s
motion for summary judgment and held that BLM’s delay in
processing had been unreasonable, and ordered BLM to act on the
application. Id. at *11. The court, however, also held that the
court would exceed its authority if it were to order BLM to
approve the application because the defendants had not yet
determined whether all of the conditions necessary to issuance of
a patent had been met. Id.

COAL MINER’S CLAIMS AGAINST OSMRE SEEKING

DECLARATION THAT STATE PERMITTING AGENCY HAD

AUTHORITY OVER ITS PERMITS WAS NOT RIPE BECAUSE

ADMINISTRATIVE APPEALS OF OSMRE’S DECISIONS WERE

ONGOING

In Farrell-Cooper Mining Co. v. U.S. Department of the
Interior, 728 F.3d 1229 (10th Cir. 2013), the court addressed the
plaintiff’s lawsuit claiming that the Oklahoma Department of
Mines (ODM), and not the Office of Surface Mining Reclamation
and Enforcement (OSMRE), had sole authority over plaintiff’s
permits and could decide whether plaintiff had satisfactorily
reclaimed lands to “approximate original contour” as required by
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section 515 of the Surface Mining Control and Reclamation Act
of 1977 (SMCRA), 30 U.S.C. § 1265. The district court viewed
the lawsuit as an attack on SMCRA’s regulations, which could
only be heard in the U.S. District Court for the District of
Columbia, and therefore held that it lacked subject matter
jurisdiction over the case. 728 F.3d at 1234 (citing 30 U.S.C.
§ 1276(a)(1)). Plaintiffs and ODM, which had been a defendant
in the district court matter but had also sought a declaration that
it had “sole and exclusive permitting authority” over plaintiff’s
mines, appealed. Id.

SMCRA delegates authority to the states to administer its
provisions if the Secretary of the Interior approves of the state’s
regulatory scheme to implement SMCRA, and Oklahoma’s
scheme, which it administers through ODM, had received such
approval. Id. at 1232. ODM approved mine permit applications
for plaintiff’s two mines at issue in 2005 and 2009. But in 2010,
as provided for by SMCRA, OSMRE issued two “ten-day
notices” to ODM to take appropriate action to correct violations
found by OSMRE where plaintiff had not achieved “approximate
original contour” with its reclamation at its two mines. Id. at
1233. ODM responded that the notices were premature because
ODM and OSMRE were having discussions on the meaning of
“approximate original contour.” Id. ODM also requested review
by the OSMRE Regional Director, and after the Regional Director
affirmed the OSMRE’s decision and OSMRE issued two notices
of violation, the plaintiff filed administrative appeals with the
Department of the Interior’s (DOI) Office of Hearings and
Appeals. Id. The administrative appeals were ongoing when the
plaintiff filed its lawsuit. Id.

Although not addressed by the district court, the Tenth
Circuit analyzed whether the appellants’ claims were ripe,
assessing “the fitness of the issues for judicial decision” and “the
hardship to the parties of withholding court consideration.” Id. at
1234 (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 149
(1967)). “In order to determine the fitness of issues for review, we
may consider ‘whether judicial intervention would inappropriately
interfere with further administrative action’ and ‘whether the
courts would benefit from further factual development of the
issues presented.’ ” Id. at 1234 (quoting Sierra Club v. U.S. Dep’t
of Energy, 287 F.3d 1256, 1262–63 (10th Cir. 2002)). The court
held that because the notices of violation were being reviewed
within the DOI, the DOI “could well agree” with ODM and the
plaintiff “that OSMRE acted unlawfully and vacate each action.”
Id. at 1235. Accordingly, the court held that its “review would
‘disrupt the administrative process’ ” and dismissed the appeal.
Id. at 1235 (quoting Bell v. New Jersey, 461 U.S. 773, 779
(1983)). The court also noted that allowing the administrative
appeals to proceed without interference from the court would
allow further factual development regarding whether the plaintiff
had indeed achieved “approximate original contour.” Id. at
1236–37.

C O N G R E S S  /  F E D E R A L
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resilience of our Nation’s resources in the face of climate
change.

Order § 1.

In order to accomplish these broad goals, the Secretary
ordered the Department of the Interior’s (DOI) Energy and
Climate Change Task Force (comprised of all assistant secretaries
and the heads of DOI bureaus) to

develop a coordinated Department-wide, science-based
strategy to strengthen mitigation practices so as to
effectively offset impacts of large development projects
of all types through the use of landscape-level planning,
banking, in-lieu fee arrangements, or other possible
measures. Such landscape-level planning may include
the development or adoption of regional mitigation plans
that address mitigation for multiple resources, such as
biological, ecological, cultural, and science resources, as
well as socioeconomic factors, as appropriate.

Id. § 4(a). The task force is required to report back to the
Secretary with findings and recommendations within 90 days.

U.S. FISH AND WILDLIFE SERVICE ISSUES NEW CRITICAL

HABITAT REGULATIONS

On August 28, 2013, the U.S. Fish and Wildlife Service and
the National Marine Fisheries Service (collectively, Services)
finalized new regulations pertaining to the impact analyses con-
ducted for the designation of critical habitat under the Endangered
Species Act of 1973 (ESA), 16 U.S.C. §§ 1531–1544. 78 Fed.
Reg. 53,058 (Aug. 28, 2013). The new regulations were partially
required by a directive issued by President Barack Obama on
February 28, 2013, requiring the Services to disclose the
economic analyses associated with critical habitat designation at
the time a proposed rule designating critical habitat is made
available to the public. Critical habitat designation provides
enhanced protection of essential habitat for species listed as either
endangered or threatened under the ESA. Effectively, the ESA
requires federal agencies to ensure that designated critical habitat
is not adversely impacted or modified by their future actions.

The rules codify an incremental approach to evaluating the
impacts of critical habitat designation and require the Services to
consider only the incremental impact of a critical habitat designa-
tion above and beyond the economic impacts that have already
resulted from listing the species under the ESA. The incremental
approach is contrary to a previous ruling issued by the U.S. Court
of Appeals for the Tenth Circuit. See N.M. Cattle Growers Ass’n
v. U.S. Fish & Wildlife Serv., 248 F.3d 1277 (10th Cir. 2001).
Comparatively, the incremental approach has been positively
received by the U.S. Court of Appeals for the Ninth Circuit. See
Ariz. Cattle Growers’ Ass’n v. Salazar, 606 F.3d 1160, 1173 (9th
Cir. 2010). As a practical matter, the incremental approach is
viewed by some practitioners as minimizing the negative conse-
quences associated with a critical habitat designation because only
the additional economic losses associated with the critical habitat
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designation, as compared to the underlying listing, will be
considered. The final rule became effective on October 30, 2013.

COURT REJECTS TRAVEL MANAGEMENT IN UTAH RESOURCE

MANAGEMENT PLAN

On November 4, 2013, the U.S. District Court for the District
of Utah, Central Division, issued a decision partially reversing
and partially affirming the Bureau of Land Management’s (BLM)
resource management plan (RMP) for the Richfield Field Office
in Utah (Richfield RMP). See Southern Utah Wilderness Alliance
v. Burke, No. 2:12CV257DAK, 2013 WL 5916815 (D. Utah
Nov. 4, 2013). The Richfield RMP was issued in 2008 and
governs the management of 2.1 million acres of BLM land in
south-central Utah near Capitol Reef National Park, Canyonlands
National Park, and Glen Canyon National Recreation Area. Id. at
*1; see also Vol. XXV, No. 4 (2008) of this Newsletter. In 2008
shortly after its issuance, the Southern Utah Wilderness Alliance
(SUWA) and several other organizations filed litigation challeng-
ing the Richfield RMP and the vast majority of other RMPs issued
in 2008 in Utah. The litigation was originally filed in the U.S.
District Court for the District of Columbia, but was transferred
back to the District of Utah where the case was segmented to
address challenges to each resource management plan independ-
ently.

The court largely upheld the Richfield RMP and specifically
rejected SUWA’s challenges regarding the adequacy of BLM’s
NEPA analyses for air quality and climate change. The court also
largely upheld BLM’s treatment of areas of critical environmental
concern (ACEC) and wild and scenic rivers. The court deter-
mined, however, that BLM failed to comply with requirements to
minimize the impacts of designated off-highway vehicle (OHV)
routes on other resources such as soils, watershed, vegetation, air,
wildlife, and cultural resources as required by BLM’s regulations
at 43 C.F.R. § 8342.1(a)–(c). 2013 WL 5916815, at *5. The court
specifically determined that BLM did not document its compli-
ance with the regulations governing the opening of BLM routes
to OHVs as required by its own regulations.

Further, the court determined that BLM failed to comply with
the National Historic Preservation Act when designating routes
open to OHVs because BLM conducted only a Class I “literature
review” of the Richfield Planning Area and the routes that BLM
would open, rather than a Class III “pedestrian survey” of the
routes open to OHV use. The court determined that, under BLM’s
policy as contained in an instruction memorandum, BLM is
required to conduct a Class III inventory whenever the designa-
tion of a road as open to OHVs may increase its future use. Id. at
*9. Thus, BLM will be required to conduct a pedestrian survey of
some 4,200 miles of roads within the Richfield Planning Area.

Finally, the court rejected BLM’s treatment of a potential
ACEC because BLM did not justify its decision to drop the
potential ACEC from consideration. The court specifically noted
that the potential ACEC seemed to have been dropped as a result
of pressure from the national office rather than from a decision in
the Richfield Field Office. Id. at *14. It is not clear whether the
court’s decision will be appealed.

Editor’s Note: The reporter’s law firm represents one of the
industry defendants in this case.
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regulate GHGs from Washington’s five oil refineries. Specifically,
the plaintiffs claimed that the agencies failed to develop RACT
emission limits for GHGs and apply those to the oil refineries, in
violation of the RACT requirements of the Washington state
implementation plan (SIP). 732 F.3d at 1138. The plaintiffs
further claimed that the agencies are required to prohibit GHG
emissions from the refineries under the SIP’s “narrative standard”
to protect the health, safety, and welfare of Washingtonians, their
property, and their businesses. The plaintiffs sought declaratory
and injunctive relief to require the agencies to develop RACT
standards for GHG emissions from the oil refineries. Id.

The plaintiffs’ motion for summary judgment on their claims
was granted in part and denied in part by the district court.
The court concluded that the agencies were required to develop
RACT limits on the refineries’ GHG emissions, but that the
plaintiffs’ claim under the “narrative standard” was unenforceable
because that provision is overly broad and aspirational. The
district court subsequently issued an order requiring the agencies
to determine RACT for the oil refineries within 26 months. The
agencies and industry intervenors (Defendants) appealed to the
Ninth Circuit. Id.

On review, the Defendants argued for the first time that the
case must be dismissed for lack of Article III standing. Although
not raised below, the Ninth Circuit considered the standing
argument, since a jurisdictional defect may be raised at any time
in the proceedings. Id. at 1139. To establish Article III standing,
a plaintiff (or its members in the case of an organization) “must
satisfy three ‘irreducible constitutional minimum’ requirements:
(1) he or she suffered an injury in fact that is concrete, particular-
ized, and actual or imminent; (2) the injury in fact is fairly
traceable to the challenged conduct; and (3) the injury is likely to
be redressed by a favorable court decision.” Id. at 1139–40
(quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560
(1992)).

The Ninth Circuit assumed, without deciding, that the
declarations of the plaintiffs’ members provided specific facts of
immediate and concrete injuries, thereby satisfying the “injury in
fact” prong of the standing analysis. Id. at 1141. The court,
however, concluded that plaintiffs could not satisfy the remaining
two requirements: causality and redressability.

To satisfy the causality element, the plaintiffs were required
to demonstrate that the injury is causally linked (or “fairly
traceable”) to the agencies’ failure to develop RACT limits for the
refineries’ GHG emissions. Although the court recognized that a
“causal chain does not fail simply because it has several links,
provided those links are not hypothetical or tenuous and remain
plausible,” the “causal chain is too weak to support standing”
where it “involves numerous third parties whose independent
decisions collectively have a significant effect on plaintiffs’
injuries . . . .” Id. at 1141–42 (quoting Native Vill. of Kivalina v.
ExxonMobil Corp., 696 F.3d 849, 867 (9th Cir. 2012)). The court
further “assume[d] without deciding that man-made sources of
GHG emissions are causally linked to global warming and
detrimental climate change.” Id. at 1142. However, the court
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concluded that the plaintiffs could not demonstrate that a causal
connection exists between their asserted injuries from climate
change and the agencies’ failure to develop RACT standards for
the refineries’ GHG emissions. Indeed, the court determined that
the plaintiffs’ conclusory and generalized statements that the
agencies’ failure to develop RACT for the refineries contributed
to climate-related changes and injuries were alone insufficient,
and lacked the necessary plausible scientific or other evidentiary
bases to support a causal connection. Id. at 1142–43. The court
stated further that attempting to establish the necessary causal
nexus in this case is particularly challenging, given the natural
disjunction between plaintiffs’ localized injuries and the global
greenhouse effect. The court concluded that “[b]ecause a
multitude of independent third parties are responsible for the
changes contributing to Plaintiffs’ injuries, the causal chain is too
tenuous to support standing.” Id. at 1144.

The court found further that the plaintiffs failed to meet the
redressability prong of the analysis. According to the court, even
if it assumed that RACT standards would eliminate all GHG
emissions from the refineries, the plaintiffs failed to submit any
evidence that an injunction requiring RACT controls would likely
reduce the pollution causing the plaintiffs’ injuries, as the court
found that the effect of the collective GHG emissions from the
refineries is “scientifically indiscernible.” Id. at 1147. Indeed,
according to the court, the plaintiffs’ injuries are likely to continue
unabated even if the refineries are subject to RACT limits for their
GHG emissions.

The Ninth Circuit vacated the district court’s order granting
the plaintiffs summary judgment and remanded with instructions
that the action be dismissed for lack of subject matter jurisdiction.
Id.

C A L I F O R N I A  —  M I N I N G

C H R I S T O P H E R  P O W E L L

—  R E P O R T E R  —

CALIFORNIA LEGISLATURE AMENDS REQUIREMENTS FOR

SELLING MINED MATERIALS TO STATE AGENCIES

Section 10295.5 of the California Public Contract Code
limited a state agency’s ability to acquire, utilize, or contract with
anyone supplying or utilizing sand, gravel, aggregate, or minerals
from a surface mining operation subject to the Surface Mining
and Reclamation Act of 1975 (SMARA), Cal. Pub. Res. Code
§§ 2710–2719, unless the operation was listed pursuant to section
2717 of the California Public Resources Code (otherwise known
as the “AB 3098 List”). The law was designed to ensure that the
State purchased mineral materials only from mines in full
compliance with SMARA. Operations could be listed either
because they operated pursuant to an approved reclamation plan
and financial assurances covering the operation, or because an
appeal regarding the reclamation plan or finance assurances was
pending before the State Mining & Geology Board (SMGB)
under section 2770(e) of the Public Resources Code. These
conditions were included in both section 10295.5 and section
2717, creating a somewhat confusing redundancy. Further,
according to the author of Senate Bill 447 (SB 447), introduced

in the California legislature during the 2013 session, existing
law was not clear whether an operator could remain on the AB
3098 List if the operator had entered into an agreement with the
lead agency or the California Department of Conservation (DOC)
to correct a mining violation. See SB 447, 2013 Cal. Legis. Serv.
ch. 417.

On September 28, 2013, Governor Jerry Brown signed SB
447 into law. SB 447 effectively allows the State to purchase
mineral materials from mines in full compliance, mines working
towards compliance pursuant to a compliance order, or mines for
which an appeal is pending. In a signing message, the Governor
indicated that “[t]his interim leniency is only acceptable as we
take the time to reform the Surface Mining and Reclamation Act –
from top to bottom.” Signing Message for SB 447, from Governor
Edmund G. Brown, Jr., to Members of the California State Senate
(Sept. 28, 2013). Additionally, SB 447 removes the aforemen-
tioned conditions from section 10295.5, while leaving those same
conditions in section 2717, thus eliminating the previous redun-
dancy.

The new law could benefit small- and medium-sized
businesses by allowing them to remain on the AB 3098 List even
if they are found to have violated SMARA so long as they have
entered into agreements to correct violations of their reclamation
plans. The amended section 2717 also requires the DOC to
publish a comprehensive report on lead agency performance
regarding mine reclamation between July 1, 2017, and January 1,
2018.

Lead agencies have primary SMARA enforcement authority
pursuant to section 2774.1(f) of the Public Resources Code. Prior
to SB 447, where the SMGB was not the lead agency, the Director
of the DOC could initiate an enforcement action after the lead
agency had been notified in writing of a violation for at least 15
days and the lead agency failed to take appropriate enforcement
action. SB 447 amends section 2774.1(f) to require the lead
agency be notified of a violation for at least 30 days before the
Director can initiate enforcement actions. SB 447 further amends
section 2774.1(f) to provide that a lead agency’s failure to issue
an order to comply within a reasonable time after issuing a notice
of violation may qualify as a failure to take appropriate
enforcement action, thus permitting the Director to initiate an
enforcement action.

C A L I F O R N I A  —  O I L  &  G A S

K E V I N  L .  S H A W

J O H N  D .  F U R L O W

—  R E P O R T E R S  —

“WELL STIMULATION TREATMENTS” REGULATED BY NEW

LAW; PROPOSED REGULATIONS PUBLISHED

California Senate Bill 4 will bring additional regulation to oil
and gas operations involving “well stimulation treatments,” such
as hydraulic fracturing, that, in recent years, have given explora-
tion and production (E&P) companies the ability to economically
tap into the United States’ vast “unconventional” hydrocarbon
formations, particularly low-permeability shale formations, for the
first time. See 2013 Cal. Legis. Serv. ch. 313. Although hydraulic
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fracturing is currently used relatively rarely in California, it has
nonetheless become a controversial issue in the state. Indeed,
Senate Bill 4 was not the first effort to address the use of hydrau-
lic fracturing and other unconventional well stimulation methods.
For several years, the legislature considered numerous bills that
would have further regulated hydraulic fracturing, but they all
failed to win approval. On a parallel track, the California Division
of Oil, Gas & Geothermal Resources’ (DOGGR) initiation of a
rulemaking process and publication of draft regulations in early
2013 ensured that, even if the legislature failed to act, the
regulatory scheme would be modified. After significant debate
and several amendments, Senate Bill 4 passed both houses and
was signed by the Governor on September 20, 2013.

On November 15, 2013, the DOGGR published draft
regulations implementing Senate Bill 4 (discussed below).

Application of Senate Bill 4

Senate Bill 4 applies broadly to oil and gas activities involv-
ing “well stimulation treatments.” The bill defines a “well
stimulation treatment” as “any treatment of a well designed to
enhance oil and gas production or recovery by increasing the
permeability of the formation. . . . [including but] not limited to,
hydraulic fracturing treatments and acid well stimulation treat-
ments.” Cal. Pub. Res. Code § 3157(a). Senate Bill 4 does not,
however, apply to “steam flooding, water flooding, or cyclic
steaming[,] . . . routine well cleanout work, routine well mainte-
nance, routine removal of formation damage due to drilling,
bottom hole pressure surveys, or routine activities that do not
affect the integrity of the well or the formation.” Id. § 3157(b). In
addition, the bill does not apply to treatments on wells used at
underground gas storage facilities. Id. § 3160(o).

No Moratorium

Senate Bill 4 does not contain an express prohibition or
moratorium on hydraulic fracturing. Rather, the law requires the
DOGGR and other agencies to promulgate new rules and
regulations, and take other actions that address well stimulation
treatments. Until the new rules and regulations are adopted and
come into force, an operator is allowed to proceed with well
stimulation treatments provided the operator notifies the DOGGR,
provides a “complete well history,” and certifies compliance with
certain subsections of section 3160. Id. § 3161(b).

Senate Bill 4 requires that the DOGGR conduct, by July 1,
2015, an environmental impact report (EIR) pursuant to the
California Environmental Quality Act (CEQA). Id. It remains to
be seen whether the EIR required for well stimulation activities
prior to the enactment of regulations will be used as a reason to
effectively prohibit well stimulation prior to that time. See id.
§ 3161(b)(3), (4). Currently, there is ongoing litigation on the
issue of whether the language of Senate Bill 4 frees operators
from the need to go through CEQA until the DOGGR’s EIR is
complete. Governor Jerry Brown recently signaled that the
DOGGR’s EIR required under the law may take up to 18 months
to complete. See Lynn Doan, “California Fracking Study May
Take 18 Months, Brown Says,” Bloomberg (Oct. 28, 2013).

Independent Scientific Studies

In addition to the EIR that the DOGGR must conduct, Senate
Bill 4 requires that the California Natural Resources Agency (an
umbrella agency that includes the DOGGR) undertake and

complete by January 1, 2015, an independent scientific study on
well stimulation treatments. Id. § 3160(a). The study is to cover
various specific items, with the goal of evaluating “the hazards
and risks and potential hazards and risks that well stimulation
treatments pose to natural resources and public, occupational, and
environmental health and safety.” Id.

In addition, a study is required to be completed by 2020
evaluating acid matrix stimulation techniques, based on data
collected by the state, and establishing “threshold values” for
preventing, as far as possible, damage to life, health, property, and
natural resources. Id. § 3160(b)(1)(C). In this respect, the new law
is broader than similar initiatives in other states that focus mostly
or exclusively on hydraulic fracturing. For reasons that are not
entirely clear, acid treatments of wells also became the subject of
comment in the press and from interest groups, and so Senate
Bill 4 includes coverage for both “acid fracturing treatments” and
“acid matrix stimulation treatments,” as well as hydraulic
fracturing. See id. § 3158. The agency is also required to give a
progress report to the legislature every four months until the
studies are completed. Id. § 3160(e).

DOGGR’s Regulatory Authority

Senate Bill 4 gives the DOGGR regulatory authority to
promulgate (in consultation with other state and local agencies)
new regulations specific to well stimulation treatments, including
new rules governing the construction of wells and well casings
and full disclosure of the composition and disposition of well
stimulation fluids. Id. § 3160(b); see also id. § 3161(a). The
DOGGR must adopt and implement these new regulations by
January 1, 2015, but as discussed below, it is widely expected to
finalize the regulations much sooner.

In addition, section 3160(c) provides that the DOGGR is
required to enter into “formal agreements” with a number of other
state and local agencies “clearly delineating . . . requirements
associated with well stimulation treatments and well stimulation
treatment-related activities, including air and water quality
monitoring, in order to promote regulatory transparency and
accountability.” Id. § 3160(c)(2).

Well Permit System as Means for Enforcement

Senate Bill 4 requires an operator to apply for a well
stimulation permit prior to performing a treatment of a well and
would prohibit the operator from either conducting a new well
stimulation treatment or repeating a well stimulation treatment
without a valid, approved permit. The DOGGR will use this
permitting mechanism as a means of enforcement once it adopts
new rules and regulations specific to well stimulation treatments.
In addition to applying for a permit, section 3160(d) requires the
operator to submit to the DOGGR a significant amount of
information about the planned well stimulation activities. Id. At
the discretion of the DOGGR supervisor, this permitting process
may be combined with other well permitting matters. Id.
§ 3160(d)(2). The operator’s application must provide details
about the well and stimulation treatment, including the dimensions
of the job, the expected chemical composition of the well
stimulation fluids, a water management plan, a groundwater
monitoring plan, and other aspects of the proposed operation. Id.
§ 3160(d)(1). The DOGGR is required to furnish copies of issued
permits to various agencies. Id. § 3160(d)(5). The bill also
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requires the operator to provide notice to the DOGGR at least 72
hours prior to the actual start of a well stimulation treatment in
order for the DOGGR to be able to witness the treatment. Id.
§ 3160(d)(9).

The bill further requires the operator to provide a copy of the 
approved well stimulation treatment permit to specified tenants
and property owners at least 30 days prior to commencing a
treatment. The operator is to engage “an independent entity or
person” to give 30 days’ advance notice and certain informa-
tion to

every tenant of the surface property and every surface
property owner or authorized agent of that owner whose
property line location is one of the following:

(i) Within a 1,500 foot radius of the wellhead.

(ii) Within 500 feet from the horizontal projection of all
subsurface portions of the designated well to the surface.

Id. § 3160(d)(6). The identity of the surface property owners is to
be established by reference to county tax records. Id. § 3156. The
statute does not, however, provide a mechanism for determining
the identity of tenants.

Unlike other state laws, Senate Bill 4 also gives a property
owner the right to request that the operator undertake and pay for
water testing and analysis of a surface or well water source that is
“suitable for drinking or irrigation purposes.” Id. § 3160(d)(7)(A).
The testing includes follow-up measurements after the well
stimulation has occurred. Id.

Well Stimulation Fluid Chemical Disclosure

Like many other states, Senate Bill 4 requires operators in
California to publicly disclose information about all chemical
additives that they use in “well stimulation treatments” via
FracFocus. Id. § 3160. FracFocus is an online searchable chemi-
cal disclosure registry that emerged in April 2011 to allow
operators to voluntarily disclose information about hydraulic
fracturing treatments to the public on a well-by-well basis.
FracFocus is a joint project of the Groundwater Protection
Council and the Interstate Oil and Gas Compact Commission. As
of October 29, 2013, there were nearly 56,000 disclosures posted
on FracFocus and over 500 participating companies. The bill
requires that the operator make this disclosure within 60 days of
the cessation of a well stimulation treatment. Id. § 3160(g)(1).
This is in addition to the disclosure the operator must make to the
DOGGR officials before commencing the treatment. Id.
§ 3160(d)(1). Ten states currently use FracFocus as a means of
official state chemical disclosure, including Colorado, North
Dakota, Oklahoma, Pennsylvania, and Texas.

No later than January 1, 2016, the DOGGR is also to have its
own web page for disclosure. Id. Apparently in light of some
criticism of the functions of the FracFocus web page, the DOGGR
web page is required to allow the public “to easily search and
aggregate, to the extent practicable, each type of information
required to be collected . . . using search functions on [the web
page].” Id. § 3160(g)(2)(A). FracFocus recently released a new
version of its search feature in order to address many of these
criticisms.

While requiring public disclosure, the California law also
allows companies to protect certain proprietary information from

disclosure by asserting trade secret protection. This is for good
reason. E&P companies, oilfield service companies, independent
researchers, and universities have developed or contributed to the
development of a wide array of hydraulic fracturing and horizon-
tal drilling technologies. In the highly competitive and diversified
oilfield services market, the development of new hydraulic
fracturing technologies can confer distinct market advantages on
those that use them. In the event that an operator, service com-
pany, or supplier withholds information on the grounds that it is
proprietary trade secret information, then the withholding party
must provide the DOGGR with the following information in order
to substantiate its claim:

(A) The extent to which the trade secret information is
known by the supplier’s employees, others involved in
the supplier’s business and outside the supplier’s
business.

(B) The measures taken by the supplier to guard the
secrecy of the trade secret information.

(C) The value of the trade secret information to the
supplier and its competitors.

(D) The amount of effort or money the supplier ex-
pended developing the trade secret information and the
ease or difficulty with which the trade secret information
could be acquired or duplicated by others.

Id. § 3160(j)(5). In the event that the DOGGR disagrees, the party
claiming trade secret protection must seek relief in court or the
DOGGR will release the information. Id. § 3160(j)(7). When
proprietary trade secret information has been withheld, the
withholding party must provide substitute information for public
disclosure that includes a list of the chemical constituents of the
additive and Chemical Abstract Service (CAS) identification
numbers. Id. § 3160(j)(4)(C).

The DOGGR is also required to develop a procedure to make
trade secret information available to health professionals. Id.
§ 3160(j)(10). This is a common provision in state chemical
disclosure laws and mirrors some aspects of federal law. Senate
Bill 4 allows health professionals to obtain proprietary trade
secret information in the event of an emergency or to diagnose or
treat a patient. Id. The health professional can then share such
trade secret information with other persons as may be profession-
ally necessary in order to diagnose or treat a patient, subject to
certain restrictions, and those with whom he or she shares trade
secret information cannot be required to sign a confidentiality
agreement. Id. Public health professionals may obtain trade secret
information in order to protect the public health but must,
however, submit a written statement of need. Id.

DOGGR Reporting

In addition to the other interim reporting required of the
DOGGR while the new permitting program is being developed
and implemented, the DOGGR must make comprehensive annual
reports starting on January 1, 2016. Id. § 3215(c).

Fines

Senate Bill 4 significantly increases the amount that an
operator or service company performing a well stimulation
treatment can be fined for a regulatory violation. Previously, an
operator or service company engaged in oil and gas production
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activities, including well stimulation treatments, was only subject
to a fine of up to $25,000 per violation of the DOGGR’s oil and
gas regulations. There was no minimum floor for fines and there
was no applicable per diem fine. Now, an operator or service
company engaged in oil and gas production activities involving
well stimulation treatments is subject to a civil penalty of not less
than $10,000 and up to $25,000 per day per violation of
DOGGR’s regulations specific to well stimulation treatments. Id.
§ 3236.5(a).

Other Agency Involvement

As noted above, the DOGGR must consult with a number of
other state and local government agencies in the areas where the
DOGGR is responsible. Senate Bill 4 requires that the California
State Water Resources Control Board (SWRCB) develop “model
groundwater monitoring criteria” to be implemented on a well-by-
well basis, or on a regional scale. Cal. Water Code § 10783. The
stated purpose of these criteria is to “assess the potential effects
of well stimulation treatments . . . on the state’s groundwater
resources in a systematic way . . . .” Id. § 10783(c). These new
criteria are to be completed by July 1, 2015. Id. Regional
groundwater monitoring programs (based upon the developed
criteria) are to be implemented by the SWRCB and regional water
boards by January 1, 2016. Id. § 10783(h).

To the extent that the DOGGR shares jurisdiction with a
federal entity, Senate Bill 4 requires that the DOGGR’s rules and
regulations apply in addition to all applicable federal laws and
regulations. Cal. Pub. Res. Code § 3160(m).

Governor Brown’s signing message for Senate Bill 4
indicates that he is directing the DOGGR’s parent agency, the
California Department of Conservation,

to develop an efficient permitting program . . . that
groups permits together based on factors such as known
geologic conditions and environmental impacts, while
providing for more particularized review in other
situations when necessary.

The bill needs some clarifying amendments and I
will work with the author in making those changes next
year.

Signing Message for Senate Bill 4, from Governor Edmund G.
Brown, Jr., to Members of the California State Senate (Sept. 20,
2013). Inasmuch as the Governor’s public statements have
suggested that he encourages responsible development of the
state’s oil and gas resources, his signing message suggests that he
intends to develop a workable and practical program for allowing
well stimulation treatments in California. Having an effective,
efficient, and workable regulatory program will be important in
the years to come as technology develops and more information
is obtained about the state’s shale potential.

DOGGR Proposes Regulations to Implement Senate Bill 4

Less than two months after Governor Brown signed Senate
Bill 4 into law, the DOGGR announced an aggressive implemen-
tation plan for the new law, publishing proposed regulations on
November 15, 2013. See DOGGR, “SB 4 Well Stimulation
Treatment Regulations—Notice of Proposed Rulemaking Action”
(No. Z-2013-1105-01 Nov. 15, 2013).

Formal Rulemaking Process and Public Comment Period.
The DOGGR’s November 15 notice begins the formal rulemaking
process and commences the 60-day public comment period. In
addition to receiving written comments, the DOGGR also plans
to hold five public hearings in different parts of the state. Id.

Senate Bill 4 requires the adoption of finalized rules by
January 1, 2015. The DOGGR, however, has announced that it
intends to adopt emergency regulations covering the major
requirements of Senate Bill 4 by January 1, 2014. See DOGGR,
“Senate Bill 4 Implementation Plan” (Nov. 15, 2013). The
DOGGR anticipates publishing these emergency regulations on
December 13, 2013. Id.

Proposed Regulations Expand on Senate Bill 4. While the
proposed regulations generally track the requirements of Senate
Bill 4, they expand the regulatory requirements in a few notable
areas. The proposed regulations add a new article entitled “Well
Stimulation Treatments” to the California Code of Regulations
(Proposed Cal. Code Regs. tit. 14, §§ 1780–1789). See DOGGR,
“SB 4 Well Stimulation Treatment Regulations—Text of Pro-
posed Regulations” (Nov. 15, 2013). The proposed regulations
also add new sections to article 1 and article 2 in the same
subchapter (Proposed Cal. Code Regs. tit. 14, §§ 1751, 1761). Id.

The unique notice requirements in Senate Bill 4 are extended
in the proposed regulations. Senate Bill 4 requires the operator to
provide notice to the DOGGR at least 72 hours prior to the actual
start of a well stimulation treatment. The proposed regulations
expand on this requirement, requiring that the operator provide
the DOGGR with three hours’ advance notice confirming that the
treatment is proceeding. Proposed Cal. Code Regs. tit. 14,
§ 1783(c).

Senate Bill 4 requires the operator to provide a copy of the
approved well stimulation treatment permit to specified tenants
and property owners at least 30 days prior to commencing a well
stimulation treatment. The proposed regulations clarify that a
“tenant” is “a person or entity possessing the right to occupy a
legally recognized parcel, or portion thereof, by way of a valid
written agreement.” Id. § 1783.2(b). The proposed regulations
also require that the operator hire an independent third party to
deliver this notice. Id. § 1783.3. In turn, the third parties must
then provide the DOGGR with information about who they
provided notice to and the methods by which they provided that
notice. Id. These details surrounding this process were not
included in Senate Bill 4.

While the proposed regulations governing the application for
a permit to perform a well stimulation treatment are consistent
with Senate Bill 4, they require disclosure of a few additional
items, such as an evaluation of the cement job and a radius
analysis. Id. § 1783.1.

The proposed regulations governing public chemical
disclosure are also generally consistent with the requirements in
Senate Bill 4. See id. §§ 1788, 1789. The proposed disclosure
regulations do, however, include one requirement that, if adopted,
would make California’s disclosure rules unique among the
approximately 20 states that have adopted disclosure regulations
to date, namely the requirement that the operator disclose whether
an earthquake of magnitude 2.0 or greater has occurred in the area
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of the well stimulation treatment radius analysis since the
treatment was performed. Id. § 1789.

The proposed regulations require a few things that Senate Bill
4 did not. These include specific, largely technical requirements
for the evaluation of the cement job (section 1784) and pressure
testing prior to the well stimulation treatment (section 1784.1),
monitoring during treatment operations (section 1785), monitor-
ing after treatment operations (section 1787), when a treatment
must be terminated (section 1785(b)) (listing specific conditions),
when a well must be shut in (section 1785(d)), and the storage and
handling of well stimulation fluids.

Application of the Proposed Regulations and the Definition
of “Well Stimulation Treatment.” As one might expect, the
proposed regulations provide a narrower, more specific and
technical definition of “well stimulation treatment” than Senate
Bill 4. The proposed regulations replace “any” with “a” in the
following sentence: “a treatment of a well designed to enhance oil
and gas production or recovery by increasing the permeability of
the formation.” Id. § 1761(a)(1) (emphasis added). The definition
in the proposed regulations also adds another qualifying sentence
that is not included in Senate Bill 4, that a “[w]ell stimulation is
a short term and non-continual process for the purposes of
opening and stimulating channels for the flow of hydrocarbons.”
Id. In addition to the activities expressly exempted in Senate Bill
4, the definition in the proposed regulations adds that “the
removal of scale or precipitate from the perforations, casing, or
tubing; or a treatment that does not penetrate into the formation
more than 36 inches from the wellbore” do not constitute well
stimulation treatments. Id. The proposed regulations impose a
temporal limit as well, providing that a well stimulation treatment
“commences when well stimulation fluid is pumped into the well,
and ends when the well stimulation treatment equipment is
disconnected from the well.” Id. § 1780(c).

Moreover, the proposed regulations distinguish between well
stimulation treatments and “underground injection projects”
(defined as “sustained or continual injection into one or more
wells over an extended period in order to add fluid to a zone for
the purpose of enhanced oil recovery, disposal, or storage”). Id.
§ 1761(a)(2). The proposed regulations also state that they do not
apply to acid stimulations treatments that use an acid concentra-
tion of 7% or less, a distinction not made in Senate Bill 4. See id.
§ 1780.

Comparison to DOGGR’s Pre-Rulemaking Discussion Draft
Regulations Published Earlier in 2013. From a conceptual
perspective, the proposed regulations represent a significant
extension and expansion of the requirements that the DOGGR
originally outlined in its pre-rulemaking regulations that were
published earlier in 2013 but never adopted. See DOGGR, “Pre-
Rulemaking Discussion Draft—Hydraulic Fracturing Regulations”
(Dec. 18, 2012); see also Vol. XXX, No. 3 (2013) of this
Newsletter. For example, the proposed regulations have a broader
application than the DOGGR’s pre-rulemaking regulations, as the
proposed regulations apply to “well stimulation treatments” while
the pre-rulemaking regulations, if they had been adopted, would
have only applied to hydraulic fracturing treatments, a narrower
subset of that category. Following Senate Bill 4, the proposed
regulations also include significantly more regulatory require-

ments than the pre-rulemaking requirements, such as the notice
that must be provided to landowners and tenants.

While the proposed regulations incorporate many of the
regulatory concepts included in the pre-rulemaking regulations,
from a textual perspective, the two sets of regulations look very
different. As expected, the proposed regulations incorporate a lot
of Senate Bill 4’s text. The proposed regulations do, however,
incorporate some of the language used in the pre-rulemaking
regulations in key areas, including the requirements for casing,
cementing, radius analysis, pressure testing, zonal isolation,
storage and handling of fluids, well monitoring, and well testing.

INCREASED BONDING REQUIRED FOR ONSHORE AND

OFFSHORE WELLS

In Senate Bill 665, signed into law on September 20, 2013,
the bonding requirements for various wells were revised. See 2013
Cal. Legis. Serv. ch. 315. Commencing in 2014, operators will be
required to post an indemnity bond for each onshore well in the
amount of $25,000 (if less than 10,000 feet deep) or $40,000 (if
10,000 feet or deeper). Cal. Pub. Res. Code § 3204. In lieu of
individual well bonds, an operator with more than 50 wells may
use a blanket bond in the amount of $400,000; an operator with
20 to 50 wells may use a blanket bond in the amount of $200,000,
in each case in addition to the required bond for idle wells. Id.
§ 3205. In the alternative, a $2 million blanket bond will also
include all idle wells. Id.

Wells located on “submerged lands under ocean waters” will
require a blanket indemnity bond of $1 million. Id. § 3205.1(a).
In addition, the state will also require security in an additional
amount “covering the full costs of plugging and abandoning all of
the operator’s wells.” Id. § 3205.1(b). In some respects, this is
similar to the supplemental bonding requirement on federal
offshore leases. The amount of this bond is determined by the
state and may be adjusted every three years. Id. In the state’s
discretion, self-insurance may be accepted upon a determination
“that the operator has sufficient financial resources to plug and
abandon the wells for which the operator is responsible.” Id. The
amount of this additional security will be reduced as wells are
plugged and abandoned. Id.

Class II commercial wastewater disposal wells require bonds
in the amount of $100,000 for each well, but a blanket bond
issued pursuant to section 3205(a) can be used to satisfy this
obligation. Id. § 3205.2.

RECENT NOTEWORTHY CASES

California State Courts Competent to Adjudicate Rights to
Federal Leases

In Tearlach Resources Ltd. v. Western States International,
Inc., 162 Cal. Rptr. 3d 110 (Ct. App. 2013), Tearlach Resources
Limited (Tearlach), the buyer of an undivided interest in certain
oil and gas leases, sued the seller, Western States International,
Inc. (Western), for claims arising out of the underlying purchase
and sale transaction. The oil and gas leases included leases from
private lessors as well as federal leases issued by the Bureau of
Land Management (BLM). At trial in Kern County, Western did
not appear and the trial court entered judgment in favor of
Tearlach. Later, Western succeeded in convincing the trial court
to vacate its judgment based on the idea that federal courts have
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exclusive jurisdiction of claims involving the ownership of
interests in federal mineral leases.

On appeal, the court reversed and remanded with instructions
to reinstate the judgment, holding that state courts have jurisdic-
tion to decide contract and tort claims among the parties, and that
the United States was not a necessary party to the action because
the government’s interests in the federal leases was not impli-
cated. Id. at 119–20.

API Has No Standing to Intervene in Dispute About EIS and
Hydraulic Fracturing

In Center for Biological Diversity v. Jewell, No. C 13-1749
PSG, 2013 WL 4127790 (N.D. Cal. Aug. 9, 2013), the plaintiffs
challenged a December 2012 decision by the BLM to grant oil
and gas leases on 17,832 acres in Monterey, San Benito, and
Fresno counties without first preparing an environmental impact
statement (EIS) under the National Environmental Policy Act of
1969, 42 U.S.C. §§ 4321–4347, that considered the potential
impact of hydraulic fracturing. This case followed an earlier,
similar challenge to a September 2011 lease sale involving
approximately 2,700 acres in Monterey and Fresno counties. See
Ctr. for Biological Diversity v. BLM, 937 F. Supp. 2d 1140 (N.D.
Cal. 2013).

Vintage Production California, LLC (Vintage) was the
winning bidder for three of the leases, but the leases had not been
issued. Vintage’s parent, Occidental Petroleum, is a member of
the American Petroleum Institute (API), and API attempted to
intervene. The court denied API’s intervention, holding that it was
not entitled to intervene as a matter of right, and also denied
permissive intervention, since Vintage had no legal interest in the
leases and API’s interest in the hydraulic fracturing issue with
respect to federal lands in other states and other formations was
not legally sufficient. 2013 WL 4127790, at *3.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

COMPETING ROYALTY CALCULATION THEORIES ADDRESSED

IN CLASS SETTLEMENT FAIRNESS HEARING

In Coulter v. Anadarko Petroleum Corp., 292 P.3d 289 (Kan.
2013), a class comprised of Anadarko Petroleum Corporation
(Anadarko) royalty owners sued asserting compression, gathering,
and other costs were improperly deducted to calculate royalty.
The essence of their claim was that various gathering-related costs
were required to create a “marketable product.” See id. at 306.
Anadarko contended the gas was marketable “at the well” and the
gathering-related costs were incurred to obtain enhanced down-
stream values for the gas. Therefore, Anadarko subtracted the
expenses it incurred to move the gas from the wellhead to the
downstream sales point, and paid royalty on the total volume and
content of the gas as it was produced at each wellhead. In 2009
the parties entered into a settlement that included payment of $33
million for alleged past underpayments, a release of certain non-
gathering claims, and a “going forward” formula for future royalty

payments. The settlement also provided for use of binding
arbitration to resolve certain future royalty disputes. Id. at 296–97.

The case was filed in 1998 and went to trial before the court
in 2002. With no decision from the judge forthcoming, the case
was reargued before the same judge in 2006. With no decision
from the judge forthcoming as of 2009, the parties settled the case
in June 2009. Id. at 292. The settlement was approved by the trial
court but that approval was challenged by one of the 6,000 class
members, Stan Boles. The essence of the challenge was that under
a more expansive royalty underpayment theory, the class counsel
would have had a claim for an additional $109 million relating to
various “non-gathering claims.” Id. at 297. These non-gathering
claims were based upon Boles’ theory that Anadarko had a duty
to take the gas stream downstream, separate out all natural gas
liquids, and take the separate liquid products to downstream
markets, all at Anadarko’s expense. Boles also argued that helium
and other substances, such as nitrogen, should have been extracted
and taken to market without any allowances to Anadarko for the
downstream extraction and marketing costs. Id.

Boles contended the representation by class counsel was
“inadequate” because these non-gathering claims were not
developed and pursued. The trial court rejected the challenge,
finding that class counsel were “preeminent in the field of royalty
owner litigation . . . .” Id. at 298. The court concluded the Boles’
claims lacked legal support. Id. at 299. The court also noted there
was a “distinct possibility that the class might well recover
nothing from the gathering claims, much less get any recovery
from the downstream claims.” Id. at 302. The Kansas Supreme
Court observed that class counsel had considered Boles’ non-
gathering claims but found they had no merit. Id. However,
according to class counsel, they did have some trading value in
the settlement, which class counsel employed in the negotiations.
Id. The trial court did not abuse its discretion in approving the
settlement. Id. at 311. This apparently concludes, as of 2013, a
lawsuit initiated in 1998, fully tried before the court in 2002,
followed by a seven-year state of judicial limbo until 2009 when
settled, followed by another delay to resolve the challenge to the
settlement.

Editor’s Note: The reporter was an expert witness in this
case, called on behalf of Anadarko at the 2002 trial to the court.

DEFEASIBLE TERM MINERAL INTEREST PERPETUATED BY

“SUBJECT TO” LANGUAGE IN DEED

The court in Netahla v. Netahla, 307 P.3d 269 (Kan. Ct. App.
2013) (petition for review pending), held that a defeasible term
mineral interest was perpetuated by the oil and gas lessee’s
payment of shut-in royalty. In 1969 the grantor entered into an oil
and gas lease that contained a shut-in royalty clause. Subse-
quently, while the lease was still in effect, the grantor conveyed an
undivided one-half mineral interest that would continue for “15
years from June 1, 1970 and as long thereafter as oil and/or gas is
produced from these premises or the property is being developed
or operated.” Id. at 272. On June 1, 1985 there was a well capable
of producing on the land but it was shut in and the oil and gas
lessee was paying shut-in royalty. The mineral deed also con-
tained commonly encountered form language stating:

Said land being now under an oil and gas lease
executed in favor of, as appears of record, it is under-
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stood and agreed that this sale is made subject to the
terms of said lease, but covers and includes one-half of
all the oil royalty, and gas rental or royalty due and to be
paid under the terms of said lease.

Id. The court held this “subject to” language “incorporated” the
terms of the lease into the mineral deed such that the two are to be
read together. Id. at 273. Therefore, the defeasible term mineral
interest owner will have the benefit of the shut-in royalty clause,
and presumably any other savings clause, found in the oil and gas
lease.

The court distinguished the Kansas Supreme Court’s holding
in Dewell v. Federal Land Bank of Wichita, 380 P.2d 379 (Kan.
1963). In Dewell there was no preexisting lease entered into by
the grantor and the deed did not contain “subject to” language.
Instead the grantor and grantee, eight years after the defeasible
term conveyance, entered into separate oil and gas leases with the
developer. Id. at 380. In Dewell the court held: “The payment of
shut-in royalty is not the equivalent of ‘production’ or ‘being
developed or operated.’ ” Id. at 383. Therefore, the interest
terminated at the end of the primary term.

The court, by relying upon an incorporation-by-reference
theory instead of interpretation, means that all the “savings”
clauses become part of the defeasible term mineral interest. This
would seem to include the pooling clause, resulting in a potential
change in the effect of pooling on the defeasible term mineral
interest. For example, in Classen v. Federal Land Bank of
Wichita, 617 P.2d 1255 (Kan. 1980), the court held a pooled
portion of defeasible term interest acreage would not perpetuate
nonparticipating acreage outside the pooled area when the well is
not physically located on the defeasible term interest acreage.
However, a different rule governs when pooling leased acreage.
Applying the typical lease pooling clause, production from a
pooled unit will be deemed from each tract in the pool and will
extend all the leased acreage, including nonparticipating acreage
outside the pooled area. See Somers v. Harris Trust & Savings
Bank, 566 P.2d 775, 778–79 (Kan. Ct. App. 1977) (interpreting
unit agreement language similar to lease pooling clause language).

The court did not explore the source of the “subject to”
language in the deed form used by the parties. The function of
“subject to” language is described in one text: “The traditional
function of the ‘subject to’ clause has been to protect the grantor
from breach of warranty by making clear that the grantee receives
the land subject to existing rights in third parties.” John S. Lowe
et al., Cases and Materials on Oil and Gas Law 684 (5th ed.
2008). This analysis would be consistent with the facts in Netahla:
because the grantor had already granted the oil and gas lease, he
wanted to ensure the grantee knew of the prior oil and gas lease
encumbrance. It limits the scope of the grantor’s warranty.

The deed provided:

Said land being now under an oil and gas lease
executed in favor of, as appears of record, it is under-
stood and agreed that this sale is made subject to the
terms of said lease, but covers and includes one-half of
all the oil royalty, and gas rental or royalty due and to
be paid under the terms of said lease.

It is understood and agreed that one half of the
money rentals which may be paid to extend the term

within which a well may be begun under the terms of
said lease is to be paid to the said Grantee and in the
event that the above described lease for any reason
becomes cancelled or forfeited then and in that event an
undivided one-half of the lease interests and all future
rentals and bonuses on said land for oil, gas and other
mineral privileges shall be owned by said Grantee . . . .

Netahla, 397 P.3d at 273 (emphasis added) (court’s emphasis
omitted). The italicized language in the deed form is most likely
the product of a 1923 Texas case. See Caruthers v. Leonard, 254
S.W. 779 (Tex. Comm’n App. 1923), overruled by Harris v.
Currie, 176 S.W.2d 302 (Tex. 1943). The court in Caruthers held
that when a mineral interest is conveyed while it is subject to an
oil and gas lease, the grantee receives only the possibility of
reverter and not the current lease benefits. Caruthers, 254 S.W. at
782. This resulted in a lease form, similar to the form used in
Netahla, that not only conveyed the mineral interest, but also
expressly granted the lease benefits under the existing oil and gas
lease. Although a Caruthers analysis has never been the law of
Kansas, the deed form found its way into most producing states.
This “future lease” clause, under the court’s incorporation
analysis, has the potential to extend the defeasible term mineral
interest by lease terms currently unknown to the parties.

I doubt that title examiners in Kansas, under facts similar to
Netahla, have been reading “subject to” language as broadly as
the court does in Netahla. Therefore, many defeasible term
mineral interests, thought to have expired for lack of actual
production, are really “alive.” It will be interesting to see if the
Kansas Supreme Court accepts review. Depending upon the
outcome, there may be lots of zombie defeasible term interests
roaming Kansas oil fields.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

LONG-TIME PRACTICE AND PROCEDURE FOR OBTAINING

FORCED POOLING WITH RISK PENALTY CHARGES RENDERED

UNCERTAIN

Miss. Code Ann. § 53-3-7(2) allows an operator to force pool
separate tracts of lands and undivided fractional interests to form
a drilling and production unit. The procedure developed over the
years for complying with the statutes and the rules and policies of
the Mississippi State Oil and Gas Board (MSOGB) is for the
operator to offer a non-consenting owner the option of executing
a lease, a farmout agreement, or a joint operating agreement (with
an authorization for expenditure) in order for the parties to “agree
in writing” as is required by the statute. See id. § 53-3-7(2)(g). It
should go without saying that whichever option was selected, the
executed document would represent the mutual agreement of both
the operator and the non-consenting owner. But in Tellus Operat-
ing Group, LLC v. Maxwell Energy, Inc., 2012-CA-00357-COA,
2013 WL 5184350 (Miss. Ct. App. 2013), the court has appar-
ently held, in effect, that a non-consenting owner may solely
“agree” to participate in the drilling of the well even though the
operator “disagrees.” In Tellus, Maxwell Energy, Inc. (Maxwell)
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rejected the joint operating agreement and the authority for
expenditure sent to it by Tellus Operating Group, LLC (Tellus).
Instead it sent a letter to Tellus and the MSOGB that stated, in
part:

[Maxwell] hereby agrees in writing to voluntarily
integrate all of its interests in the unit . . . [and] hereby
elects in writing to participate and join in on the same
cost basis as the other consenting owners for its share of
the cost and risk of developing and operating of the . . .
unit . . . insofar and only insofar as the same relates to
Maxwell’s leasehold interest covering mineral interests
which are subject to alternate risk charges, and hereby
agrees in writing to pay its pro rata share of all the costs
associated therewith.

2012-CA-00357-COA (¶ 6) (alterations in original). The letter
included Maxwell’s check for $18,277.94 for its share of dry hole
costs. The decision does not state the terms and provisions of the
joint operating agreement and the authorization for expenditures
or Maxwell’s objections. Tellus rejected Maxwell’s letter offer
and returned the check. Id.

The trial court held that the terms offered to Maxwell were
not reasonable and that Maxwell had validly agreed to participate
in the drilling of the well. See id. ¶ 7. The Mississippi Court of
Appeals affirmed the trial court. The decision is appealable to the
Mississippi Supreme Court. A motion for rehearing and/or an
appeal is expected.

This action began with Maxwell’s appeal to the chancery
court of the county in which the unit was located of an MSOGB
order integrating Maxwell’s interest in a proposed unit and
accessing statutory risk compensation charges. The statute allows
a non-consenting owner against whom a force pooling order with
risk compensation charges has been entered a second chance to
avoid risk penalty charges by agreeing in writing with the operator
to pay its share of well costs or entering into “such other written
agreement with the operator as the parties may contract.” Id. ¶ 11
(quoting Miss. Code Ann. § 53-3-7(2)(g)). Where the non-
consenting owner does not desire to lease or farmout, the long-
time practice is for the owner and the operator to enter into a
mutually agreeable joint operating agreement. Maxwell refused to
agree to the joint operating agreement tendered by Tellus, and
Tellus refused to accept Maxwell’s offer by a letter of promise to
pay. Since the statute providing for risk compensation charges has
been in effect the MSOGB has not, to this reporter’s knowledge,
accepted a letter offer or other form of contract by the non-
consenting owner not agreed to by the operator as sufficient
compliance with the statute in order to avoid the charges.

DOCTRINE OF FRAUDULENT CONCEALMENT WILL NOT TOLL

STATUTE OF LIMITATIONS WHERE TITLE DOCUMENTS AND

OIL FIELD PRODUCTION DATA ARE MATTER OF PUBLIC

RECORD

In Person v. Denbury Onshore, LLC, 2012-CA-00390-COA,
2013 WL 5184566 (Miss. Ct. App. 2013), Bill Person, in 2001
and 2002, leased his interest in three fieldwide units to Denbury
Onshore, LLC (Denbury). In July 2007 Denbury suspended
royalty payments to Person because a deed in Person’s chain of
title was invalid so that Person did not have a valid interest. 2012-
CA-00390-COA (¶ 4). In January 2008 Person filed suit alleging

his royalty payments were wrongfully suspended. In August 2008
the trial court entered an “Agreed Final Judgment With Prejudice”
declaring that Person had a valid title and directing that all royalty
payments held in suspense be paid to Person. Id. ¶ 7. On the same
day Person gave notice of cancellation of his leases with Denbury
claiming that, among other reasons, he had been fraudulently
induced into signing the leases. Id. On October 22, 2008, Person
filed a second suit alleging he was entitled to 100% of production
as to his interests because Denbury had fraudulently induced him
to execute the leases. Id. ¶ 8. As to the second suit, the trial court
entered a grant of summary judgment that held that Person’s claim
was barred by the doctrine of res judicata as all issues were tried,
or should have been tried, in the first action. Id. ¶ 15. The court
also held that Person’s claim was barred by the statute of limita-
tions as (1) there was no proof that Denbury took any affirmative
action to conceal the alleged fraud and (2) the deeds having to do
with Person’s title were among the public land records and the
production records were available at the MSOGB as a public
record. Id. ¶ 24. Fraudulent concealment will not toll the statute
of limitations where the facts at issue are matters of public record.

N E W  M E X I C O  —  M I N I N G

S T U A R T  R .  B U T Z I E R

C H R I S T I N A  S H E E H A N

—  R E P O R T E R S  —

NGOS AND ATTORNEY GENERAL APPEAL COPPER MINE RULE

In fall 2013, the New Mexico Water Quality Control
Commission (WQCC) completed a lengthy process to adopt
regulations specific to copper mining activities (Copper Mine
Rule). See generally New Mexico Environment Department
(NMED), “Water Quality Control Commission,” http://www.
nmenv.state.nm.us/wqcc/. The WQCC serves as the rulemaking
authority for, and oversees constituent agencies’ administration
of, New Mexico’s ground water discharge permitting program
under the Water Quality Act (WQA), N.M. Stat. Ann. §§ 74-6-1
to -17. The WQCC’s adoption of the Copper Mine Rule was
mandated by 2009 amendments to the WQA, which for the first
time permitted the WQCC to use its rulemaking authority to
specify methods and authorize best management practices to be
used to control sources of potential contamination of ground water
as a means of ensuring compliance with the WQCC’s existing
ground water standards. The legislature’s 2009 WQA amend-
ments, meanwhile, were an outgrowth of multiple adjudicatory
proceedings and a related appellate decision from the New
Mexico Court of Appeals previously reported on in Vol. XXIII,
No. 3 (2006) of this Newsletter. See Phelps Dodge Tyrone, Inc.
v. N.M. Water Quality Control Comm’n, 2006-NMCA-115, 140
N.M. 464, 143 P.3d 502.

The WQCC voted 9-1 in September 2013 to approve the
Copper Mine Rule and it became effective in November 2013.
Three non-governmental organizations (NGOs) and the New
Mexico Attorney General (AG), however, have appealed the
Copper Mine Rule, essentially arguing that it is inconsistent with
the WQA, and have asked that the rule be stayed pending an
appeal decision.
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The lengthy set of regulations comprising the Copper Mine
Rule contains detailed technical requirements keyed to specific
types of copper mining units, including open pits, waste rock
piles, leach stockpiles, processing facilities, tailings impound-
ments, tanks, pipelines, etc. The technical requirements were
developed and proposed in a rulemaking petition by the  NMED
after it had convened and received input from a technical advisory
working group and stakeholder committee that met regularly for
several months leading up to NMED’s rulemaking petition. Of
particular note about the Copper Mine Rule, and a centerpiece of
the docketed appeals by the NGOs and the AG, is that the rule
allows for contaminant containment methodologies that take into
account site-specific hydrologic phenomena whereby, for
example, surface and ground water are expected to migrate to the
bottom of pits or interceptor wells, where the water can be
captured and reused during operations or treated during closure.
The rule also calls for the use of monitoring wells at the perimeter
of pit units, and as close as practicable to the limits of other mine
units such as waste and leach stockpiles, with the monitoring wells
being designed to measure compliance with ground water
standards and ensure protection of ground water resources beyond
waters existing or employed within the mine units themselves.
The Copper Mine Rule also includes detailed mine closure
requirements.

The Copper Mine Rule represents a shift from ground water
regulations that were adopted by the WQCC at a time when the
WQCC was statutorily prohibited from specifying methods of
controlling sources of ground water contaminants. Under the
earlier paradigm, so long as a discharger met ground water
standards measured at “place[s] of withdrawal of water for present
or reasonably foreseeable future use,” a phrase used in the WQA,
the WQCC could not impose the kind of prescriptive requirements
that now are embedded within the Copper Mine Rule. N.M. Stat.
Ann. § 74-6-5(E)(3).

In their pending appeal, the NGOs and AG point out, among
other things, that the “places of withdrawal” language remains in
the WQA, and that an earlier adjudicatory decision and order of
the WQCC had established factors for determining places of
withdrawal that appellants assert cannot be reconciled with the
containment methodologies specified in the Copper Mine Rule.
The WQCC’s earlier adjudicatory order, however, predated the
legislature’s 2009 amendments to the WQA, had become the
subject of a settlement involving NMED, and was held in
abeyance by the WQCC. The WQCC’s formal Statement of
Reasons accompanying the Copper Mine Rule explains the
agency’s rationale for departing from the earlier adjudicatory
order. In particular, the WQCC noted that the court of appeals had
previously condoned the approach taken in the Copper Mine Rule
as one possible means of resolving what it recognized as a
“beguiling” interpretive question posed by the WQA’s “places of
withdrawal” language when applied to large-scale copper mining
sites.

At the time of this writing, the Copper Mine Rule is in effect,
but a motion to stay the rule is pending and is expected to be
heard by the WQCC on December 10, 2013. The appeal by the
NGOs and AG of the Copper Mine Rule also is pending in the
court of appeals, and that appeal proceeding is expected to remain
pending for most or all of 2014.

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

MINERAL RESERVATION DID NOT REALLOCATE INTERESTS

AMONG GRANTORS

In Hallin v. Lyngstad, 2013 ND 168, 837 N.W.2d 888, the
North Dakota Supreme Court considered the effect of a mineral
reservation by tenants in common who owned unequal undivided
interests. Emma Lyngstad owned an undivided 1/3 interest in the 
surface and mineral estate in certain land, while Walter Brandt
owned the other undivided 2/3 interest in the surface and mineral
estate. 2013 ND 168, ¶ 2. By way of a 1960 warranty deed
conveying the land, Emma Lyngstad and her husband, John,
and Walter Brandt and his wife, Esther, conveyed the land,
“[e]xcepting from the premises herein conveyed and expressly
reserving unto the Grantors herein an undivided 3/4 interest in and
to all of the Oil, gas and other minerals” in and under the land. Id.
¶ 3 (emphasis omitted). The Lyngstad parties (Lyngstads) were
the successors to the interests of Emma and John Lyngstad, while
the Hallin parties (Hallins) were the successors to the interests of
Walter and Esther Brandt. Id. ¶ 2. The parties agreed the deed had
the effect of conveying all of the surface and 1/4 of the mineral
estate to the grantee and reserving to the grantors 3/4 of the
mineral estate; however, the parties disputed how the reserved
minerals were owned subsequent to the reservation. Id. ¶ 3.
Hallins argued that the deed had the effect of preserving the
existing proportionate ownership, such that they owned 2/3 of
the 3/4 interest and the Lyngstads owned 1/3 of the 3/4 interest.
Id. ¶ 4. The Lyngstads argued that the deed had the effect of
reallocating the ownership, equally, such that each party owned
1/2 of the 3/4 interest. Id.

Both parties looked to the North Dakota Supreme Court’s
decision in Malloy v. Boettcher, 334 N.W.2d 8 (N.D. 1983), for
support. Hallins argued that the case supported a spousal third-
party reservation, but not a non-spousal third-party reservation,
while Lyngstads argued that the case supported their argument
that a non-spousal third-party reservation was valid. Hallin, 2013
ND 168, ¶ 10. In Malloy, a husband who was the sole owner of
the land and his wife executed a deed conveying an interest in
land to their daughter, reserving “to [the] parties of the first part
a life estate” in the interest granted. Id. ¶ 11 (alteration in original)
(quoting Malloy, 334 N.W.2d at 8). The court in Malloy
acknowledged that the court had previously followed the common
law rule “that a reservation or exception in a deed of conveyance
cannot operate as a conveyance to a third party who is a stranger
to the title or deed.” Id. ¶ 12 (quoting Malloy, 334 N.W.2d at 8–9
(discussing Stetson v. Nelson, 118 N.W.2d 685, 688 (N.D.
1962))). However, in a split decision, a majority of Justices in
Malloy found that a spouse was not “a true ‘stranger’ to the title
or deed.” Id. ¶ 12 (citing Malloy, 334 N.W.2d at 10–12). The
court in Hallin noted that the result of Malloy

was to retain the common law rule, as stated in Stetson,
but to hold an exception or reservation may be effective
to convey property to a spouse who does not have an
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interest in the property but joins in the deed’s execution,
when that is determined to have been the grantor’s
intent.

Id. ¶ 13. Because the deed at issue in Hallin “does not state a clear
and obvious intent by the grantors to convey the mineral interests
equally among the grantors so as to constitute a conveyance to a
third-party stranger to the title or deed,” the court refused “to
extend Malloy to completely abrogate the holding in Stetson.” Id.
In the end, the Hallin court found the deed unambiguous and that
the effect of the language was to prevent “the mineral interest
from passing to the grantee, with the grantors retaining their
proportion of their interests prior to execution of the deed.” Id.
¶ 19. That is, “the reservation did not operate to regrant an ‘equal’
proportion of the mineral interests in the grantors.” Id.

The importance of Hallin may be limited. The court rejected
Lyngstad’s arguments that “silence in the deed reservation as to
proportion of ownership reserved” indicates that the grantors
intended to reserve an equal proportion of ownership. Id. ¶ 18.
However, the court implied that if the deed had “clearly”
indicated an intent to alter the existing ownership among the
grantors, it would have then had to decide whether to abrogate the
common law rule followed in Stetson. Id. ¶¶ 13, 18. (Although the
non-owning spouses would not be considered “strangers” with
respect to their respective spouses (pursuant to Malloy), they
would be considered “strangers” with respect to the other grantor
and that grantor’s spouse.) Thus, the issue of whether a deed that
sets forth a “clear and obvious” intent to reserve an interest to a
non-spousal, third-party stranger is valid still remains open.

O K L A H O M A — O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

PRODUCTION REVENUE STANDARDS ACT PAYMENT

PROVISIONS DO NOT CREATE A TRUST

In the case of Gaskins v. Texon, LP, No. 111,278 (Okla. Civ.
App. Sept. 6, 2013), Glendell Gaskins, an oil and gas producer,
sold crude oil from wells in Creek County, Oklahoma, to
SemCrude in June and July 2008. This oil was received into
SemCrude’s pipeline and commingled with oil produced and
purchased by SemCrude for other wells, and transported to
Cushing, Oklahoma, where it was eventually sold to various
downstream purchasers, including Texon, LP (Texon). When
SemCrude filed bankruptcy July 22, 2008, and failed to pay
Gaskins for the oil it sold to SemCrude, Gaskins contended that
Texon held proceeds from the sale of oil by Texon to SemCrude.
Id. ¶ 3. Okla. Stat. tit. 52, § 570.10(A) stipulates that proceeds
from sale of production are regarded as separate and distinct from
all other funds and that a person holding such proceeds shall hold
the same for the benefit of the owners legally entitled thereto.
Gaskins contended that this provision created a trust and imposed
a statutory duty on Texon to hold the proceeds in trust for
Gaskins. Gaskins, No. 111,278, ¶ 8. Gaskins noted that a 2008
Oklahoma Attorney General’s opinion concluded that section
570.10(A) imposed a resulting trust on the holder of production

proceeds for the benefit of the persons legally entitled to the same.
Id. ¶ 11.

However, the court of civil appeals held there was nothing
in section 570.10(A) imposing a duty on a downstream purchaser
or applying to a downstream purchaser of oil and gas after it
has reached the stream of interstate commerce. Id. ¶ 13. The court
rejected the imposition of an implied trust, finding persuasive
the bankruptcy court’s holding in In re SemCrude, L.P., 407 B.R.
140 (Bankr. D. Del. 2009). Gaskins, No. 111,278, ¶ 13. The court
concluded that section 570.10(A) provided merely a regulatory
scheme for how operators and owners will interact with regard
to production at the well and that it applies only to the proceeds
in the sale of production that the lessee extracts from the ground
at the wellhead, and not to downstream purchasers. Id. ¶ 17.
The court further noted that its holding of no implied trust
was consistent with the holdings in McKnight v. Linn Operating,
Inc., No. CIV-10-30-R, 2010 WL 9039794 (W.D. Okla. Apr. 1,
2010) and Naylor Farms, Inc. v. Anadarko OGC Co., No. CIV-
08-668-R, 2011 WL 7267853 (W.D. Okla. June 23, 2011).
Gaskins, No. 111,278, ¶ 14.

Gaskins has since petitioned the Oklahoma Supreme Court
for certiorari. As of the submission of this report, that petition has
not yet been disposed of.

Editor’s Note: The reporter’s firm represented Texon in the
Gaskins case.

HOLDER OF TAG-ALONG RIGHTS WAIVED NOTICE

REQUIREMENTS

In Chesapeake Operating, Inc. v. Pintail Production Co.,
No. CIV-12-55-D, 2013 WL 5596899 (W.D. Okla. Oct. 11,
2013), Chesapeake Operating, Inc. (Chesapeake) was the operator
of the H.D. Browning Gas Unit No. 1 (Browning Unit) located in
Panola County, Texas, which was governed by a joint operating
agreement (JOA) under which Pintail Production Co. (Pintail) was
a nonoperator. The JOA contained a tag-along provision under
which if the operator sold all or part of its interest covered by the
JOA, the other parties were given the option to require the
purchaser to also purchase their interests in the same properties on
the same terms and provisions applicable to the operator’s sale of
its interest. Id. at *1, 3.

In June 2009, Chesapeake sold certain properties, including
its interest in the Browning Unit, to Indigo Minerals, LLC
(Indigo). Under the JOA tag-along provision, the operator was to
promptly give written notice to the other parties with full
information concerning the proposed disposition, including the
name and address of the prospective transferee, the purchase
price, a legal description sufficient to identify the property, and all
other terms of the offer. In such event, the other parties had “an
optional prior right for a period of ten (10) days after the notice
. . . to sell for the stated consideration on the same terms and
conditions . . . .” Id. at *3. Chesapeake failed to give notice to
Pintail of the sale to Indigo. However, the sale, including the sale
price, was reported on Indigo’s website, and the transaction was
reported in various industry publications. Some six weeks after
the closing, Indigo sent notice to Pintail and other working
interest owners advising them that, effective with July 2009
sales, Indigo “began disbursing on properties it acquired in the
Ark-La-Tex region from [Chesapeake].” Id. The communication
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stated that information regarding this acquisition could be ob-
tained by visiting Indigo’s website and invited recipients to
contact Indigo if they had any questions. Id. Further, Indigo’s
joint interest billing (JIB) department sent a communication to
interest owners to the attention of “accounts payable” stating that
Indigo had acquired certain properties from Chesapeake and that
the recipient should make all JIB payments to a specified address.
The communication again invited recipients to contact Indigo with
questions and included contact information. Finally, Indigo began
sending JIBs and other information to Pintail. Id. at *4.

In a dispute over unpaid JIBs between Chesapeake and
Pintail involving an Oklahoma well, Pintail filed a counterclaim
in June 2012 that Chesapeake’s June 2009 sale to Indigo triggered
the tag-along provision, and sought summary judgment declaring
that its tag-along right was currently enforceable. Pintail had not
sought to invoke its rights under the tag-along provision at any
time prior to filing this counterclaim. Id. at *5.

The parties agreed that under the JOA, Texas law applied to
Pintail’s claim. Chesapeake argued that “Pintail [was] barred from
asserting its tag-along right at this time because it failed to do so
within the ten-day time period prescribed by the JOA.” Id. In
response, Pintail argued that the 10-day period was inapplicable
because Chesapeake had never provided formal advance notice to
Pintail regarding the proposed sale, and thus the 10-day period
never commenced to run. Further, the information required to be
in the notice was not provided until after the lawsuit was
commenced, and Pintail had insufficient information to determine
whether to exercise its tag-along right until Chesapeake responded
to certain discovery requests. Id.

The outcome of Pintail’s claim was governed by whether
Pintail received notice sufficient under Texas law to trigger the
time period for the exercise of the tag-along rights. The court
reasoned that under Texas law, notice need not require express
information of a fact, but notice could be supplied by knowledge
of facts that fairly put a person on inquiry, where the means of
knowledge are at hand, which if pursued by the proper inquiry,
would ascertain the underlying facts. Id. at *7. The court con-
cluded that “a person ‘who has learned facts that would cause a
reasonable person to inquire further must proceed with a reason-
able and diligent investigation and is charged with the knowledge
of all facts such an investigation would have disclosed.’ ” Id.
(quoting Rahr v. Grant Thornton LLP, 142 F. Supp. 2d 793, 797
(N.D. Tex. 2000)). Applying this rule to the facts at hand, the
court concluded that Pintail had “received information sufficient
to constructively notify it of the acquisition when it received the
August 17, 2009 communications from Indigo evidencing that
Indigo acquired the interest and was performing the functions of
an operator.” Id. at *8. Under such circumstances, the court
concluded that Pintail had waived its rights to strict notice
compliance, and that Pintail could not now assert tag-along rights.
Id. at *9.

T E X A S  —  M I N I N G

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

POTASH MINING PROCESS HELD A PROTECTABLE TRADE

SECRET

Bishop v. Miller, Nos. 14-12-00264-CV, 14-12-00318-CV,
2013 WL 4857891 (Tex. App.—Houston [14th Dist.] Sept. 12,
2013, no pet.), involved a process developed by William Bishop,
a geologist and engineer, for the solution mining of potash,
uniquely suitable to potash beds in the Ten Mile Area near Moab,
Utah. After formulating the process, Bishop formed a partnership
with E. Barger Miller III to seek investors to fund the acquisition
of potash mining leases in the Ten Mile Area. Miller eventually
left the partnership and formed a new company that bought
Reunion Potash Co. (Reunion), the owner of potash leases in the
area. Subsequently, Reunion began planning to develop the leases
using a process similar to Bishop’s. Id. at *2.

Bishop filed suit after learning that Miller’s company had
purchased Reunion, alleging, among other things, that Miller and
Reunion had misappropriated Bishop’s trade secrets. Id. at *3.
Reunion appealed a judgment holding it liable on the basis of jury
findings that it had misappropriated Bishop’s trade secrets. Miller
himself was not involved in the appeal. Id. at *4.

Reunion principally argued that although Miller may have
misappropriated information from Bishop, Reunion could not
have done so because Bishop’s process was derived from
information readily ascertainable from Reunion’s preexisting files,
which were indeed Bishop’s original source, or widely known. Id.
at *5. Reunion pointed to no evidence that it had appreciated the
importance and usefulness of the information before becoming
aware of Bishop’s work, however. Moreover, the court pointed
out that the jury was authorized to find a trade secret based on a
compilation of information, even readily available information. Id.
at *6. Reunion also maintained that it had never used Bishop’s
trade secret if it existed, since no mining had yet taken place. Id.
at *8. Reunion had engaged in efforts to attract investment by
promoting Bishop’s process, however, and had submitted a
mining plan to the Bureau of Land Management that included a
mining process with similarities to Bishop’s, although the plan
had been rejected as incomplete. According to the court, those
were sufficient commercial uses to allow the jury to find that
Reunion had misappropriated the trade secrets. Id. at *11. It thus
affirmed the judgment against Reunion awarding damages based
on expert testimony of the value of a reasonable royalty to Bishop.
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T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

TEXAS COURTS HAVE JURISDICTION OF CLAIM THAT FOREIGN

COMPANY MISAPPROPRIATED TRADE SECRETS DISCLOSED AT

TEXAS MEETINGS

Moncrief Oil International Inc. v. OAO Gazprom, No. 11-
0195, 56 Tex. Sup. Ct. J. 1023, 2013 WL 4608672 (Tex. Aug. 30,
2013), decided Moncrief Oil International, Inc.’s (Moncrief)
appeal of the trial court’s dismissal, upheld in the court of
appeals, of a suit filed by Moncrief, a Texas-based company,
against OAO Gazprom (Gazprom), a large Russian gas-producing
company, and affiliates on the basis that Texas courts could not
exercise personal jurisdiction over the defendants.

Moncrief and Gazprom had entered into a series of contracts
in the 1990s concerning the development of a Russian gas field,
the Y-R Field. Amid efforts to settle disputes arising from those,
Moncrief proposed the establishment of a consortium among
Moncrief, Gazprom, and Occidental Petroleum Corp. (Occidental)
to import liquefied natural gas to a regasification facility to be
built in Texas. Id. at *1. Moncrief developed information it
alleged to be trade secrets concerning the Texas facility and
marketing plans, which it provided to Gazprom at several
meetings, first in Moscow and later in Boston, Fort Worth,
Houston, and Washington, D.C. Gazprom ultimately met directly
with Occidental in California, after which Occidental terminated
the proposed venture with Moncrief. Gazprom then established its
own subsidiary in Houston intending to import Gazprom’s
liquefied natural gas. Moncrief sued Gazprom in Texas state court
for trade-secret misappropriation and tortious interference.
Gazprom specially appeared, asserting that its contacts with Texas
were random, not purposeful, and that Moncrief had unilaterally
disclosed its trade secrets. The trial court granted the special
appearance, and the court of appeals affirmed. Id. at *2. The
Texas Supreme Court reversed the dismissal of the suit for
misappropriation of trade secrets.

“Texas courts may exercise personal jurisdiction over a
nonresident,” the court began, “if ‘(1) the Texas long-arm statute
authorizes the exercise of jurisdiction, and (2) the exercise of
jurisdiction is consistent with federal and state constitutional due-
process guarantees.’ ” Id. at *3 (quoting Moki Mac River Expedi-
tions v. Drugg, 221 S.W.3d 569, 574 (Tex. 2007)). Moncrief pled
that Gazprom “committed torts in Texas by misappropriating
Moncrief’s alleged trade secrets at Texas meetings,” thus invok-
ing Texas’s long-arm jurisdiction statute. Id. This shifted the
burden to the defendant to negate Moncrief’s basis for personal
jurisdiction, which it sought to do by arguing that exercising
jurisdiction over it would violate due process. Gazprom had not
established the minimum contacts with Texas that constitutional
jurisprudence requires, it asserted, because it had not purposely
availed itself of the privilege of conducting activities within the
state so as to invoke the benefits and protections of its laws. That
the meetings at which the alleged trade secrets were disclosed to
it were in Texas was simply fortuitous, as evidenced by the
meetings held elsewhere, according to Gazprom, and Moncrief’s

disclosures were unilateral and not purposeful on Gazprom’s part.
The court disagreed. Gazprom had not been unilaterally haled into
forming contacts with Texas; rather, it had agreed to attend Texas
meetings and had accepted the alleged trade secrets at those
meetings. Id. at *6. Additionally, Gazprom’s contacts with Texas
were purposeful and substantial because its activity was aimed at
getting business in or from there. The court declined to consider
Gazprom’s subjective intent in attending the meetings, which
Gazprom alleged to have been settlement of the parties’ business
disputes rather than the joint venture Moncrief proposed. Id.

The court affirmed the dismissal of Moncrief’s tortious
interference claims, on the other hand. “Specific [personal]
jurisdiction exists only if the alleged liability arises out of or is
related to the defendant’s activity within the forum [state],” the
court observed. Id. at *8. Gazprom’s activities allegedly constitut-
ing tortious interference were its discussions with Occidental,
which did not take place in Texas, and its establishment of a
competing enterprise was the activity of the subsidiary, not
Gazprom itself. Id. at *9.

JUDGMENT POTENTIALLY DIVESTING PLAINTIFF’S

UNDISPUTED MINERAL INTEREST HELD IMPROPER

Meekins v. Wisnoski, 404 S.W.3d 690 (Tex. App.—Houston
[14th Dist.] 2013, no pet.), is not principally a natural resources
case but a routine affirmance of a trial court’s appointment of a
receiver to sell a decedent’s interest in a tract of land, including
both surface and minerals, to pay debts of the estate in derogation
of the devisees’ interests. Its importance relates more to the arcane
rules that apply in Texas “trespass to try title” cases.

Robert F. Meekins, Jr. was undisputedly the owner of a 50%
mineral interest, less a 1/32 nonparticipating royalty interest, in
the tract in question, and his mother owned the surface of the tract
and the remaining 50% of the minerals at the time of her death.
During the administration of Meekins’s mother’s estate, a receiver
was appointed to sell her interests in the tract to pay debts of the
estate. Meekins sued Roy and Mari Kay Wisnoski, the purchasers
of the surface and the remaining half of the minerals in the tract
at the receiver’s sale. In his petition he sought a declaration that
he owned the 50% interest in the surface and mineral estates
devised to him by his mother and sold by the receiver. The trial
court granted summary judgment to the defendant purchasers, the
Wisnoskis, declaring they owned 100% of the surface estate and
50% of the minerals, ordering that Meekins take nothing, and
awarding attorney’s fees to the Wisnoskis. Id. at 693–94.

The court of appeals agreed with Meekins that the suit was in
trespass to try title, so that any award of attorney’s fees was
improper. More importantly, the court addressed the effect of the
court’s take nothing judgment against Meekins. The effect of a
take nothing judgment in a trespass to try title suit is not merely
to deny the plaintiff’s claim but actually to vest the plaintiff’s title
in the defendant. Meekins complained that the application of this
rule would divest him of title to the 50% mineral interest that the
Wisnoskis did not dispute was his, owned by Meekins before the
receiver’s sale and not part of his mother’s estate. Although the
Wisnoskis had not pleaded the limited extent of their ownership,
they had sought no more in their summary judgment motion than
50% of the mineral estate and had not asked the court to render
judgment that Meekins take nothing. Thus, the trial court had
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erred in granting summary judgment as to the part of Meekins’s
trespass to try title action that pertained to his undisputed half
interest and in ordering that Meekins take nothing. Id. at 700–01.

BROKER HELD NOT ENTITLED TO OVERRIDING ROYALTY

COMMISSION

The court in Wade Oil & Gas, Inc. v. Telesis Operating Co.,
No. 08-12-00038-CV, 2013 WL 4473176 (Tex. App.—El Paso
Aug. 21, 2013, no pet. h.), construed a letter agreement between
Wade Oil & Gas, Inc. (Wade) and Telesis Operating Company
(Telesis) by which Wade was to seek potential buyers for oil and
gas properties offered for sale by Telesis. The court of appeals
affirmed the trial court’s summary judgment that Wade was not
entitled to a commission on the sale of the property.

The letter agreement granted Wade the “exclusive right to
solicit and seek offers” for the property from qualified buyers for
a term extending until February 9, 2008, and prohibited Telesis
from granting the same right to others. Id. at *1. In the event of a
sale, Telesis would, according to the agreement, compensate
Wade with a cash percentage of the purchase price and a 2%
overriding royalty interest. The agreement went on to provide for
compensation to Wade if a sale were accomplished as a result of
an offer received later:

If any offers are received to purchase the Property by
Telesis Operating Co., Inc. within 180 days after the
Term that were identified by Wade to Telesis Operating
Co., Inc. during the Term and a sale is consummated,
then Telesis Operating Co., Inc. shall be obligated to
compensate Wade as discussed in this paragraph.

Id. at *3 (emphasis omitted). During the term of the listing
agreement Vantage Energy, LLC (Vantage) contacted Telesis
directly, expressing an interest in purchasing some of the proper-
ties, without having been solicited by Wade. Vantage did not
make an offer before the February 9, 2008, expiration of the term
of the listing agreement but did so afterward. When the offer was
accepted and the sale closed, Telesis voluntarily paid Wade a cash
commission, having told Wade it would do so if Wade assisted in
closing the sale, but Telesis refused to assign Wade the overriding
royalty interest.

Wade argued that the listing agreement did not require Wade
to introduce Vantage to Telesis or to be a procuring cause of the
sale for Wade to be entitled to the overriding royalty. The court
disagreed, explaining that Wade’s argument overlooked the
“important distinction between an ‘exclusive agency’ and an
‘exclusive right to sell.’ ” Id. at *4 (quoting Alba Tool & Supply
Co. v. Indus. Contractors, 585 S.W.2d 662, 664 (Tex. 1979)).
Only if an owner gives the broker an exclusive right to sell, as
opposed to an exclusive agency, must the owner pay a
commission when the owner itself has arranged the property’s
sale. Here Wade’s agreement did not give it an exclusive right to
receive offers, as it contended, but only to solicit or seek offers.
Although the agreement precluded Telesis from listing the
property with any other brokers, it did not give Wade an exclusive
right to sell. Further, no evidence showed that Vantage had
contacted Telesis through Wade or that Wade had by any means
“identified” Vantage to Telesis or even identified Vantage as a
prospective buyer. Id. at *5.

INTERSTATE OIL PIPELINE HELD TO BE COMMON CARRIER

WITH EMINENT DOMAIN AUTHORITY

Crawford Family Farm Partnership v. TransCanada
Keystone Pipeline, L.P., 409 S.W.3d 908 (Tex. App.—Texarkana
2013, pet. filed), affirmed the trial court’s summary judgment for
TransCanada Keystone Pipeline, L.P. (TransCanada), a company
constructing an interstate crude oil pipeline, holding that it had
statutory authority to condemn an easement across the Crawford
Family Farm Partnership’s (Crawford) property in Lamar County,
Texas.

Crawford appealed TransCanada’s condemnation, arguing
that the pipeline company did not possess the power of eminent
domain granted to common carriers by Tex. Nat. Res. Code. Ann.
§ 111.019(a). TransCanada responded simply that it had shown it
met the definition of a common carrier in Tex. Nat. Res. Code
Ann. § 111.002(1), that a common carrier is one that “owns,
operates, or manages a pipeline . . . for the transportation of crude
petroleum to or for the public for hire, or engages in the business
of transporting crude petroleum by pipeline,” and that the law
required no more. 409 S.W.3d at 914 (quoting Tex. Nat. Res.
Code Ann. § 111.002(1)). The court of appeals agreed, with
reasoning similar to that of the court in the recent case of
Rhinoceros Ventures Group, Inc. v. TransCanada Keystone
Pipeline, L.P., 388 S.W.3d 405 (Tex. App.—Beaumont 2012, pet.
denied). 409 S.W.3d at 919.

Crawford principally contended that TransCanada, as an
interstate pipeline, could not qualify as a common carrier because
the Texas statutes go on to require common carriers to make and
publish tariffs under rules prescribed by the Texas Railroad
Commission (RRC) and to require the commission to promulgate
rates for common carrier oil pipelines. Id. at 916 (citing Tex.
Nat. Res. Code Ann. §§ 111.014, .181). TransCanada could not
comply with those, according to Crawford, because interstate
pipelines are regulated not by the RRC but by the Federal Energy
Regulatory Commission. The court rejected Crawford’s reading
of the latter statutes as limiting the definition of common carriers.
The statutory definition of common carriers, the court pointed out,
“makes no distinction between intrastate and interstate pipelines.”
Id. at 918. If the legislature had intended to exclude interstate
pipelines from the definition, it would have done so with an
express limitation, as it has in the cases of other limitations on the
exercise of eminent domain authority. Id.

ONLY IN SOUTH TEXAS: COURT OF APPEALS REJECTS TRIAL

COURT’S STRAINED INTERPRETATION OF LEASE’S BONUS

AND FAVORED-NATIONS PROVISIONS

The court in BP America Production Co. v. Zaffirini, No. 04-
11-00550-CV, 2013 WL 4634589 (Tex. App.—San Antonio
Aug. 30, 2013, no pet. h.), construed the “favored-nations” clause
of an oil and gas lease to decide whether the lessors were entitled
to an additional bonus payment. The lease, executed to BP
America Production Company (BP) by two groups of lessors
referred to in the opinion as the Zaffirini Lessors and the Jones
Lessors, covered their 70% of the mineral estate of 7,520 acres of
the Santa Elena Ranch in Webb County, Texas. It provided that
part of the consideration for its execution was “One Thousand
Seven Hundred-Fifty ($1,750.00) Dollars per net mineral acre as
paid up bonus and as Lessor’s consent for Lessee to subsequently
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assign all or a portion of this leasehold” to a named entity or
related entities, and that if the lessee’s subsequent title examina-
tion should reveal that the lessors owned a larger amount of net
mineral acres, the lessee would “pay the difference on the basis of
the above referenced One Thousand Three Hundred ($1,300.00)
Dollars and Four Hundred [sic] ($450.00) Dollars per net mineral
acre (for a total of One Thousand Seven Hundred Fifty
($1,750.00) Dollars) to Lessor.” Id. at *5 (alteration in original).
The lease also included a favored-nations clause, providing that
if BP agreed to pay another mineral owner of the same land a
lease bonus at a higher rate, BP would be obligated to pay the
lessors according to the same more favorable terms.

BP had first acquired an oil and gas lease on 30% of the
mineral estate of the same land from Diana Solis, for which BP
paid Solis bonus calculated at $1,300 per acre. The Solis lease
similarly included a favored-nations clause. After agreeing to pay
$1,750 per net mineral acre to the Zaffirini and Jones Lessors, BP
immediately paid Solis an additional $450 per acre pursuant to
her favored-nations clause. The Zaffirini and Jones Lessors
thereupon demanded that BP pay them $450 per acre more than
the $1,750 already paid, claiming that only $1,300 per acre out of
the amount paid to them had been bonus. Id. at *2. The remaining
$450, according to the lessors, was separate consideration for
their advance consent to the lessee’s assignment of the lease, not
bonus. BP rejected the demand and filed suit for a declaratory
judgment that it owed no additional bonus. The lessors counter-
claimed for breach of contract based on BP’s failure to pay the
additional bonus alleged to be due. Clearly incorrect, even
outrageous, though the lessors’ position may seem to those
sympathetic to lessees, the trial court granted summary judgment
to the lessors, awarding them damages in the amount of the
claimed additional bonus, plus more than $1.5 million in attor-
ney’s fees and additional contractual damages.

The court of appeals reversed, holding that BP was entitled
to have its own summary judgment granted. “[T]he generally
accepted meaning of bonus is ‘the cash consideration paid or
agreed to be paid for the execution of the lease,’ ” the court noted.
Id. at *7 (quoting Griffith v. Taylor, 291 S.W.2d 673, 676 (Tex.
1956)). The lease’s statement that $1,750 per acre was part of the
consideration for the lease was consistent with its being treated as
bonus under that definition. No part of the lease expressly
excluded the $450 per acre from being considered bonus. In the
court’s view, even crediting the lessors’ characterization of that
amount as being “separate” consideration for their consent to
allowing assignment of the lease, $1,300 was the bonus amount
for a lease without the consent-to-assignment provision, and the
additional $450 was bonus for a lease including that provision. To
adopt the lessors’ interpretation would, the court concluded,
require the court to reject the generally accepted meaning of
bonus. Id. at *8.

Surrounding circumstances, the court went on, could be
considered “as a construction aid to determine the parties’ in-
tentions as expressed in the plain language of the lease.” Id. at *9.
Here, according to BP’s summary judgment evidence, the lessors
had repeatedly sought and BP had consistently rejected lease
language explicitly characterizing any consideration over $1,300
per acre as a “fee” for the lessor’s consent to assign the lease,
allegedly requested by the lessors for the purpose of denying Solis

additional bonus under the favored-nations clause of her prior
lease. BP’s insistence on wording that did not segregate the
$1,750 into separate amounts for bonus and for the consent to
assignment, the court found, supported its interpretation that the
entire amount was bonus. Id. at *11.

CITY’S GRANT OF DRILLING PERMIT HELD NOT A

REGULATORY TAKING

The court in Walton v. City of Midland, 409 S.W.3d 926
(Tex. App.—Eastland 2013, pet. filed), affirmed the trial court’s
dismissal of Jud Walton’s claim against the city for inverse
condemnation.

The city granted Endeavor, an oil and gas operating company,
a permit to drill an oil well on land owned by Walton within the
Midland city limits. The permit included a requirement that
Endeavor plant trees around the well, provide for their care, and
drill a water well to irrigate them, to be located no closer than 500
feet from Endeavor’s oil well. Walton filed suit, contending that
the city’s issuance of the drilling permit constituted inverse
condemnation. On appeal he focused on the water well require-
ment, arguing that it required Endeavor to drill a well on his
property for irrigation purposes, exceeding Endeavor’s right under
its oil and gas lease to reasonably use the surface for oil and gas
development and production. See id. at 929.

The court recognized that a landowner may bring an inverse
condemnation suit when his property has been taken or damaged
without compensation, that a taking occurs when government
requires an owner to suffer a permanent physical invasion of her
property, and that governmental regulation may amount to the
functional equivalent of a taking, depending on the severity of the
burden that government imposes on the landowner’s private
property rights. Id. at 931. It rejected Walton’s argument that the
water well requirement compelled him to suffer a physical
invasion of his property. The water well could have been drilled
on other property, the court pointed out, and the drilling permit
granted Endeavor no affirmative right to use Walton’s surface.
The issuance of the permit did not limit the compensation that
Walton might seek from Endeavor, according to the court’s
analysis, if Endeavor’s surface use was beyond its rights with
respect to oil and gas development. Id. at 931–33.

FORMER BUSINESS ASSOCIATE’S USE OF MAP TO COMPETE

FOR GAS PROSPECT HELD MISAPPROPRIATION OF TRADE

SECRET

Jerry Hamblin and Thomas Lamont formed a corporation,
Ricochet Energy, Inc. (Ricochet), that engaged in the business of
generating oil and gas prospects. Ricochet’s geologist identified
a potential gas reservoir called the Lopeno Prospect in Zapata
County, Texas, and prepared a map of the prospect that evidently
included a great deal of seismic information, the “Treasure Map.”
Using the Treasure Map, Ricochet offered participation in the
Lopeno Prospect to Vaquillas Energy Lopeno Ltd. (Vaquillas)
and JOB Energy Partners II, Ltd. (JOB) under previously existing
agreements by which Vaquillas and JOB supported Ricochet’s
activities, and Vaquillas and JOB collectively agreed to accept
35% working interest ownership in the prospect. Lamont left the
company not long afterward, before Ricochet was able to obtain
an oil and gas lease on the portion of the prospect considered most
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prospective, the “El Milagro Lease.” In concert with Rosendo
Carranco, with whom he shared the Treasure Map’s information,
Lamont formed a new company that acquired the El Milagro
Lease, drilled a gas well on it, and drained the Lopeno Prospect
gas reservoir. Vaquillas and JOB sued Lamont and Carranco and
their companies and were awarded damages, based on jury
findings, for misappropriation of trade secrets and tortious inter-
ference with contract. In Lamont v. Vaquillas Energy Lopeno
Ltd., No. 04-12-00219-CV, 2013 WL 5228500 (Tex. App.—San
Antonio Sept. 18, 2013, no pet. h.), the court of appeals upheld
the trial court’s judgment.

There was no disagreement that the Treasure Map was a trade
secret, but the defendants argued it had lost its protections as
such because Ricochet and Hamblin had allowed Lamont access
to the map after his resignation and because Ricochet had
voluntarily disclosed the map to third parties without taking
steps to ensure that it remained confidential. Id. at *6. The
argument that Lamont’s access to the map destroyed its trade
secret status, the court observed, ignored a long tradition of Texas
law forbidding employees from using trade secret information
adversely to their employer even after termination of the employ-
ment. Id. at *7. Ricochet and Hamblin understood Lamont would
use the map to determine whether he would participate in the
Lopeno Prospect, but they never consented to his taking it and
using it to compete against them. Further, the map’s trade secret
status was not impaired by Ricochet’s showing it to potential
investors without requiring a confidentiality agreement. Id.

The defendants also challenged the jury’s finding that they
had discovered Ricochet’s trade secret by improper means.
Ricochet had voluntarily given Lamont access to the Treasure
Map after he had left the company, they argued, and because
Lamont had the right to access and review seismic data as a
working interest owner, there was nothing improper about his use
of the map. They also argued that they had not relied on the
Treasure Map at all but instead on the log of a well on adjoining
property in which the defendants were also participants. Id. at *9.
Rejecting those arguments, the court noted that Lamont’s and
Carranco’s review of the map was proper for the use Ricochet
intended it, their deciding whether to invest with Ricochet, but not
for drilling in competition with Ricochet. The jury could conclude
from the evidence that the Treasure Map was essential to the
defendants’ ability to compete for the Lopeno Prospect, inasmuch
as it contained information unavailable from the well log to which
the defendants otherwise had access, and that the defendants’
unauthorized use of the map meant that their acquisition of its
information fell below generally accepted standards of com-
mercial morality and reasonable conduct. Id. at *10.

Because Vaquillas’s and JOB’s participation with Ricochet
was pursuant to contracts with it and the record substantiated the
jury’s findings that the defendants intentionally interfered with
those contracts and diminished the plaintiffs’ investments under
them, the defendants were liable for tortious interference with the
plaintiffs’ contracts. Id. at *12. That the defendants obtained the
Treasure Map by deceit precluded their argument that they were
privileged to interfere with the existing contracts in that they were
merely exercising their own legal rights when they leased and
drilled the El Milagro Lease. Id. at *15.

PROSPECT AGREEMENT HELD NOT BREACHED BY

UNILATERAL SALE

Eagle Oil & Gas Co. v. TRO-X, L.P., No. 11-11-00290-CV,
2013 WL 5861496 (Tex. App.—Eastland Oct. 31, 2013, no pet.
h.), illustrates the importance of clarity in the drafting of complex
oil and gas agreements and the difficulty of achieving it.

Eagle Oil & Gas Co. (Eagle) and TRO-X, L.P. (TRO-X)
entered into an “Acreage Acquisition Agreement” for the joint
acquisition and disposition of prospective oil and gas leases and
interests in Pecos County, Texas. Eagle would fund the acquisi-
tions and take title in its name, and the parties would engage in
joint sales efforts, subject to the right of either to retain an
unpromoted portion of the working interest, up to 65% for Eagle
and 35% for TRO-X. All sales were to be made “on a promoted
basis under terms acceptable to Eagle after consultation with
TRO-X.” Id. at *3. Interests were acquired, but sales efforts were
slow. At some point Eagle and EnCap Investments struck a deal
to form a new entity, Eagle Oil & Gas Partners, LLC (Eagle
Partners), and Eagle sold a 50% working interest in part of the
acreage to the new entity. Id. at *4. TRO-X sued for breach of
contract, claiming that Eagle’s sale to Eagle Partners had deprived
TRO-X of its right to acquire an unpromoted working interest by
selling a promoted working interest without consultation with
TRO-X. The trial court awarded TRO-X more than $8 million in
damages and attorney’s fees after a jury verdict, and Eagle
appealed. Id. at *1.

The court’s decision turned principally on the meaning of a
sentence within the portion of the parties’ agreement detailing
their right to acquire an unpromoted working interest in the
acquired properties: “Unpromoted working interests shall be
chosen by the Parties prior to the sale of all working interests to
third parties on a promoted basis.” Id. at *3. TRO-X maintained
that it could exercise the right to designate a percentage working
interest that it desired to retain upon each sale of any working
interest to a third party, after Eagle had consulted with it and
advised it of the terms of the sale. Eagle, to the contrary, took the
position that TRO-X could select its desired working interest
percentage at any time before all working interests had been sold
to third parties but not as to each sale. The consultation
requirement of the agreement had nothing to do with the election
to retain an unpromoted working interest, according to Eagle, but
only to sales. Because TRO-X had never selected a percentage
working interest that it desired to retain, and because Eagle’s sale
of 50% to Eagle Partners left 50% out of which TRO-X could still
have retained its 35%, Eagle could not have deprived TRO-X of
any working interest. Id. at *5.

The court of appeals agreed with Eagle and reversed the
judgment. “Under the plain meaning of the [agreement],” said the
court, “the parties agreed that either [of them] could choose the
unpromoted working interest that it wanted to retain prior to the
sale of all working interests on a promoted basis.” Id. at *8. The
sale to Eagle Partners did not involve a sale of all working
interests and had, as Eagle contended, left 50% so that the choice
remained with TRO-X to select a retained working interest up to
35%. Id. at *9. A dissenting justice, whose analysis may have
merit, was not persuaded of the unambiguous meaning ascribed by
the majority to the agreement and the word “all.” “All” can mean
“every,” according to the dictionary, he pointed out, and the
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agreement’s requirement for consultation would be rendered
virtually pointless if it did not mean that TRO-X must be given
notice of a potential sale. Id. at *14–15.

COURT OF APPEALS REJECTS LESSOR’S ATTEMPTED

OVERREACH BASED ON LEASE’S RETAINED ACREAGE

CLAUSE

The court in Community Bank of Raymore v. Chesapeake
Exploration, L.L.C., No. 08-12-00025-CV, 2013 WL 5936417
(Tex. App.—El Paso Nov. 6, 2013, no pet. h.), construed the
retained acreage clause of an oil and gas lease by Community
Bank of Raymore, as trustee or agent, as lessor, to Chesapeake
Exploration, L.L.C. (Chesapeake), as lessee, on land in Loving
County, Texas. Affirming the trial court’s judgment following a
bench trial, it held that the lease remained in effect after the
primary term as to all depths so long as the lessee continued to
drill wells under the lease’s provisions for continuous devel-
opment.

The lease provided in its Paragraph 3G that “[a]t the
expiration of the Primary Term or the conclusion of the con-
tinuous development program,” it would terminate as to all
formations below 100 feet below the stratigraphic equivalent of
the base of the deepest formation from which the lessee was then
producing oil or gas from a well or wells on a particular proration
or producing unit. Id. at *1. The “continuous development
program” was defined in Paragraph 3F of the lease, under which
the lease would terminate as to undeveloped land at the expiration
of the primary term unless the lessee drilled wells without the
lapse of more than 180 days between release of the drilling rig
from one well and the commencement of actual drilling of the
next successive well. Id. The lessor contended that even though
Chesapeake was admittedly engaged in continuous development
at and after the end of the primary term, the horizontal termination
had occurred at the end of the primary term. This was true,
according to the lessor’s argument, because the termination of the
lease as to deep rights took place on the occurrence of either the
end of the primary term or the conclusion of continuous
development. The court disagreed on the basis that the lessor’s
construction would fail to give effect to all of the lease’s
provisions. The horizontal termination would occur at the end of
the primary term if production existed but no continuous
development program was in place, it explained. Id. at *4. The
lessor’s construction would make little commercial sense, the
court further observed, defeating the obvious intent in the lease
to allow the lessee to continue reasonable development. Because
the lessee was engaged in pursuing the continuous development
program, the horizontal termination clause had never taken
effect. Id.

The lessor also argued that at the end of the primary term the
lease’s “severance” clause segregated the lease into 17 producing
units, one for each of the 17 wells Chesapeake had drilled, each
governed by a separate lease, so that the horizontal termination
clause operated only within each unit rather than on a lease-wide
basis. The severance clause provided that

from and after the expiration of the Primary Term . . .
and any extension of the Primary Term as provided in
Paragraphs 2A and 3.F, the provisions of this Lease shall
be separately applicable to each proration unit . . . and

each such proration unit shall be considered as being
covered by a separate lease for all purposes herein.

Id. at *5. The lease defined the “Primary Term” simply as a period
of three years or, if the lessee exercised an option granted in
Paragraph 2A, five years. Paragraph 3F was the continuous
development clause referred to above. The court rejected the
lessor’s argument that because the lease’s definition of the
primary term did not itself refer to any extended period of
continuous development, the severance occurred at the end of the
primary term regardless of whether the lessee was engaged in
continuous development. By its plain terms, the court pointed out,
the severance clause was triggered after the expiration of the
primary term and any extension as provided in Paragraph 3F. The
plain language of the lease thus provided that the lease’s primary
term was extended by continuous development. Id.

The lessor’s position could have been made untenable at the
drafting stage by the insertion of the words “whichever is later”
after the words “[a]t the expiration of the Primary Term or the
conclusion of the continuous development program” in Paragraph
3G and by a definition of the time at which severance into
separate leases would occur clearer than the reference to an
“extension” of the primary term. Those omissions are relatively
common in oil and gas leases’ retained-acreage provisions, and
the court’s common-sense construction will assist lessees who
may be faced with similar lease terms.

It may be of some interest that the court’s opinion refers to
the lease’s provisions for partial termination at or after the end of
the primary term as a “Pugh” clause. Although courts, oil and gas
attorneys, and legal commentators have traditionally limited that
term to its original meaning, a clause that provides that after
pooling, production or operations within the pooled unit will
maintain the lease in effect only as to the land within the unit,
other land professionals have for some years also commonly
referred to continuous-development and retained-acreage provi-
sions as Pugh clauses. This court’s calling the kind of provision
at issue a Pugh clause may represent a recognition of the expan-
sion of the definition, although it is unclear whether the court was
aware of the distinction.

OVERRIDING ROYALTY INTERESTS HELD TERMINATED

AFTER LEASE EXPIRATION

The court in Sutton v. SM Energy Co., No. 04-12-00772-CV,
2013 WL 5989445 (Tex. App.—San Antonio Nov. 13, 2013, no
pet. h.), affirmed the trial court’s summary judgment against
overriding royalty owners that claimed their interests survived the
termination of the oil and gas lease out of which they were
created.

The oil and gas lease, executed in 1966, covered 18,000 acres
of the Briscoe Ranch and had been extended by operations and
production under a traditional habendum clause for many years.
Sutton Producing Corporation and others owned overriding
royalty interests reserved in assignments made in 1966 and 1978.
Each assignment provided that the overriding royalty interest
would apply to renewals and extensions of the lease or a new lease
taken within one year of termination of the present lease. The
1966 lease was amended by agreement between the lessor and
lessee in 2000 and again in 2007. The 2000 amendment required
the lessee, in order to perpetuate the lease as to undeveloped
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acreage, to continuously drill wells without the lapse of more than
120 days between the completion of a well and the commence-
ment of the next. If the lessee failed to do so, the lease would
terminate except as to a specified tract surrounding each produc-
ing well. Id. at *1. Under the 2007 amendment, if any acreage
were not perpetuated by and ascribed to a well tract “at the
expiration of the primary term and any extensions thereof,” and
the lessee was engaged in drilling operations, or had done so
within 90 days before the expiration of the primary term and
notified the lessor of its intent to conduct continuous develop-
ment, the lease would remain in effect as to the leased premises so
long as the lessee commenced drilling of an additional well within
120 days after completion of the preceding well. Id. at *2. If any
such additional drilling resulted in production, the lease would
remain in effect “as to the well tract ascribed to each well herein
according to the appropriate acreage set out in this lease.” Id.

SM Energy Company (SM Energy), successor to the lessee’s
interest, completed a well on the lease on October 5, 2008, and
then stopped drilling because the price of natural gas had fallen
sharply. Encouraged by a successful Eagle Ford well on the other
land and changed economics, SM Energy contacted the mineral
owner and entered into a new lease on the land on May 1, 2010.
Because the new lease was not a renewal or extension of the 1966
lease and had been entered into more than one year after the 120-
day continuous drilling deadline of February 5, 2009, SM Energy
concluded, the overriding royalty interests had expired, and the
assignments’ savings clauses did not operate to burden the 2010
lease with the overriding royalties. Id.

The overriding royalty owners contended that the 1966 lease
never expired until the 2010 lease was executed. Because the
continuous drilling clause in the 2007 amendment did not state
what happened when continuous drilling ceased, they asserted,
“nothing happened” on February 5, 2009, and the 1966 lease
remained in effect by virtue of production under its habendum
clause until the lessor and lessee entered into a new lease. Id. at
*3. It seems to have been implicit in the overriding royalty
owners’ argument that the 2007 amendment, which did not
mention termination but only extension of the lease’s term, was
meant to supersede entirely the 2000 amendment. The court
disagreed. Harmonizing all of the provisions of the 1966 lease and
its two amendments and finding no ambiguity in the 2007
amendment with regard to the circumstances under which the
1966 lease would partially terminate, the court concluded that the
parties’ intent was that the lease would terminate as to
nonproducing acreage unless the lessee commenced drilling an
additional well within 120 days after the completion of the
previous well. Id. at *6. Thus, the 1966 lease had terminated on
February 5, 2009, as SM Energy contended, and the overriding
royalties did not apply to the new lease entered into more than a
year later. Id. at *7.

C A N A D A  —  O I L  &  G A S

V I V E K  T . A .  W A R R I E R

H E L E N  C O X

—  R E P O R T E R S  —

LEAVE TO APPEAL GRANTED IN FORT MCKAY FIRST NATION V.
ALBERTA ENERGY REGULATOR

On October 18, 2013, the Alberta Court of Appeal granted
leave to the Fort McKay First Nation (FMFN) to appeal certain
decisions of the Energy Resources Conservation Board (ERCB)
and its successor, the Alberta Energy Regulator (AER), on two
questions relating to the AER’s jurisdiction to decide “questions
of constitutional law” as defined in the Administrative Procedures
and Jurisdiction Act (APJA), R.S.A. 2000, c. A-3. Fort McKay
First Nation v. Alberta Energy Regulator, 2013 ABCA 355. The
appeal stems from the AER’s approval of an application by Dover
Operating Corp. (Dover) (now Brion Energy Corporation) for the
construction, operation, and reclamation of a bitumen recovery
project scheme using steam-assisted gravity drainage in northeast
Alberta (Project).

This case is noteworthy in that First Nations groups in
Alberta are rarely granted leave to appeal decisions of the
regulator relating to aboriginal or treaty rights.

Background

The FMFN objected to the Project and asked that a 20-
kilometre buffer be imposed around its Moose Lake reserves. The
FMFN expressed concerns in two general areas: (1) the effect of
the Project on the Moose Lake reserves based on their proximity
to the Project; and (2) the cumulative effects of the Project, when
combined with other oil sands development, on traditional land
use. See id. para. 2.

Of the two constitutional questions posed by FMFN, the
relevant question for the purpose of this report was whether the
approvals sought by Dover, if granted, would constitute an
infringement of FMFN’s aboriginal and treaty rights and therefore
be of no force or effect because the Province of Alberta has no
jurisdiction over reserves under section 91(24) of the Constitution
Act, 1867, 30 & 31 Vict., c. 3 (U.K.). See 2013 ABCA 355,
para. 3.

Decisions of the ERCB/AER

The ERCB responded to FMFN’s question in a letter decision
issued on April 18, 2013, followed by reasons for its decision in
a further letter dated May 23, 2013. The ERCB decided that it
was not authorized to answer the question as the matter was not,
in the ERCB’s view, a “question of constitutional law” within the
meaning of the APJA. The definition of “question of constitu-
tional law” in the APJA includes a constitutional challenge to the
validity or applicability of an enactment of the Parliament of
Canada or the Legislature of Alberta. APJA s. 10. Among other
reasons, the ERCB decided that because the challenge was to the
approvals sought by Dover, rather than to any legislative “enact-
ment,” it did not fall within that definition and the ERCB was not
authorized to answer the question. 2013 ABCA 355, para. 3.
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On the issue of cumulative effects, the AER decided that the
scope of its jurisdiction was limited to project-level effects and
did not include the ability to consider cumulative effects of the
type raised by the FMFN, which should instead be considered by
Alberta Environment and Sustainable Resource Development. See
id. para. 5.

Application for Leave to Appeal

The FMFN submitted four questions to the Alberta Court of
Appeal in its application for leave to appeal. Drawing on the
common law test for leave to appeal, the court held that there was
a live issue respecting the AER’s interpretation of its power to
decide constitutional issues under the APJA. Id. para. 14. Holding
that the issue was of general importance, the court granted the
FMFN leave to appeal the AER approval and the related ERCB
decision letters, based on the following two questions:

(a) Whether the Tribunal erred in law or jurisdiction by
finding that the question whether approval of the project
would constitute a meaningful diminution of the Treaty
rights of the [FMFN] and therefore be beyond provincial
competence was not a question of constitutional
law . . . ; and

(b) Whether the Tribunal erred in law or jurisdiction by
finding that it had no jurisdiction to consider constitu-
tional issues other than those defined as “questions of
constitutional law” . . . .

Id. para. 6.

The court denied leave to appeal the other two questions
posed by the FMFN, which related to the AER’s interpretation of
its jurisdiction to review cumulative effects and the process
followed by the AER in making findings on Project impacts on
the FMFN’s constitutionally protected treaty rights. The court
held that neither of those questions were questions of law or
jurisdiction, and therefore neither could properly be the subject of
an appeal. Id. paras. 18, 19.

The granting of leave does not suspend the Project approval
granted by the AER. However, the regulatory process requires that
the AER’s decision be approved by the Lieutenant Governor in
Council, which has not yet occurred. Even after such approval is
granted, Brion Energy Corporation will face uncertainty on the
future of the Project until the Alberta Court of Appeal decides the
appeal.

UPCOMING
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M I C H A E L  R .  M C C A R T H Y

—  R E P O R T E R  —

RECLAMATION FEE UNDER SMCRA MUST BE APPORTIONED 
BASED ON THE TYPE OF COAL MINED

In Wyodak Resources Development Corp. v. United States,
737 F.3d 760 (Fed. Cir. 2013), rev’g 107 Fed. Cl. 624 (2012), the
plaintiff coal mine owner-operator sued the United States alleging
that it had been overpaying reclamation fees. Under the Surface
Mining Control and Reclamation Act of 1977 (SMCRA), 30
U.S.C. §§ 1201–1328, coal miners must pay a fee on each ton of
coal extracted from mines in the United States. The amount of the
fee depends on whether the coal mined was lignite or other type
of coal, and whether it was mined from an underground or surface
mine. Id. § 1232(a). The fee for lignite is 8 cents per ton, or 2%
of the value of the coal at the mine, whichever is less, while the
fee for all other types of coal is 28 cents per ton for coal produced
by surface mining and 12 cents per ton for coal produced by
underground mining, or 10% of the value of the coal at the mine,
whichever is less. Id. Further, SMCRA defines “lignite coal” as
“consolidated lignitic coal having less than 8,300 British thermal
units [(BTU)] per pound, moist and mineral matter free.” Id.
§ 1291(30).

continued on page 2

F E D E R A L  —  O I L  &  G A S

G R E G O R Y  R.  D A N I E L S O N

—  R E P O R T E R  —

TENTH CIRCUIT HOLDS THAT THE FEDERAL GOVERNMENT

MUST ACCOUNT FOR ROYALTY PAYMENTS COLLECTED AND

DISPERSED FOR THE BENEFIT OF TRIBAL MEMBERS

In Fletcher v. United States, 730 F.3d 1206 (10th Cir. 2013),
the U.S. Court of Appeals for the Tenth Circuit reversed the
district court’s judgment and held that under 25 U.S.C. § 4011(a),
the federal government is required to provide an accounting of the
royalty income collected and dispersed for the benefit of the
Osage Nation tribal members.

After vast quantities of oil and gas were discovered under the
lands dedicated to the Osage Nation, Congress passed the Act of
June 28, 1906, Pub. L. No. 59-321, 34 Stat. 539, which placed the
Osage Nation’s mineral estate in trust and directed the Secretary
of the Interior to collect and pay royalties on behalf of the Osage
tribal members. In 2002, Osage tribal members brought suit
against the federal government seeking an accounting of the
federal government’s royalty payments to determine whether the
federal government had fulfilled its duties as a trustee. The United
States sought to dismiss the Osage tribal members’ claims and
prevailed in district court. 730 F.3d at 1207–08.

continued on page 2

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

D.C. CIRCUIT VACATES EPA’S INDIAN COUNTRY NEW 

SOURCE REVIEW RULE WITH RESPECT TO NON-
RESERVATION INDIAN COUNTRY LANDS

On January 17, 2014, the U.S. Court of Appeals for the Dis-
trict of Columbia Circuit, in Oklahoma Department of Environ-
mental Quality v. Environmental Protection Agency, 740 F.3d
185 (D.C. Cir. 2014), vacated the U.S. Environmental Protection
Agency’s (EPA) final rule establishing a federal implementation
plan (FIP) for the attainment of air quality standards in Indian
country (i.e., the “Indian Country NSR Rule”). See 76 Fed. Reg.
38,748 (July 1, 2011). The court held that, under the Clean Air
Act (CAA), a state has regulatory jurisdiction over all land within
its geographic boundaries, including non-reservation Indian

country lands for which neither an Indian tribe nor the EPA has
demonstrated jurisdiction. Until such a jurisdictional demonstra-
tion has been made, neither a tribe nor the EPA standing in the
shoes of a tribe, per the CAA, may displace state authority with
respect to non-reservation lands within the state. Because EPA
had not made the requisite jurisdictional determination for non-
reservation lands, the court vacated the Indian Country NSR Rule
with respect to such lands.

Background—Clean Air Act and Tribal Authority

The CAA places primary responsibility upon the states for
ensuring that air quality within the state meets the National
Ambient Air Quality Standards set by EPA. To carry out that

continued on page 3
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continued from page 1

The plaintiff Wyodak Resources Development Corp. (Wyodak)
owns and operates the Wyodak Mine in the Powder River Basin
near Gillette, Wyoming. 737 F.3d at 761–62. In the area of the
Wyodak Mine, both subbituminous and lignite coal is found in the
coal seams. Id. at 762. Based on the work of an independent
consulting service Wyodak hired to determine whether lignite was
present in the mine, Wyodak argued to the Office of Surface
Mining (OSM) that because 12% of the coal at the Wyodak Mine
was lignite, it had been overpaying its reclamation fee, which was
calculated as if 100% of the coal at the mine was subbituminous.
Id. According to Wyodak, SMCRA requires that it pay the lower
fee on the portion of the coal that it mines that is lignite and the
higher fee on the other coal that it mines. Id. at 763.

Both OSM and the U.S. Court of Federal Claims disagreed
with Wyodak because the production process at the Wyodak Mine
results in a blended coal with a BTU value higher than 8,300,
which is the statutory requirement for lignite coal. Id. at 762–63.
The U.S. Court of Appeals for the Federal Circuit, however,
reversed, holding that the issue was one of statutory construction.
Further, because there are no OSM regulations that address the
SMCRA fee requirement, neither deference to the agency’s
statutory construction under Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837 (1984), nor
deference to the agency’s regulatory construction under Auer v.
Robbins, 519 U.S. 452 (1997), applied. See 737 F.3d at 765 n.3.
Because SMCRA refers to specific types of coal, such as
anthracite, bituminous, subbituminous, and lignite, see id. at 763
(citing 30 U.S.C. §§ 1277, 1279), the Federal Circuit held that
“the fee should be calculated based on the amounts of coal of each
rank that are extracted.” Id. The Federal Circuit found fault with
OSM’s argument that it did not matter how much lignite was
mined as long as the blended mixture contained a BTU value over
8,300, in part because when Congress was debating this provision
of SMCRA, it considered and rejected a fee based on the BTU
value of the extracted coal. Id. at 764. Congress instead chose the
scheme incorporated in 30 U.S.C. § 1232(a)—one fee for all
types of coal other than lignite, and a lesser fee for lignite. See
737 F.3d at 764.

The Federal Circuit did not, however, order that Wyodak
receive a refund for past reclamation fee payments. The court
stated that Wyodak must produce “satisfactory evidence, pursuant
to reliable methods of testing and ranking, showing that the coal
extracted from its mine contains an appreciable quantity of
lignite,” with the Court of Federal Claims to resolve “[a]ny issues
as to the sufficiency of Wyodak’s evidence in that regard” on
remand. Id. at 766.

F E D E R A L  —  O I L  &  G A S

continued from page 1

Based on the statutory language and common law principles
of trust, the Tenth Circuit rejected the United States’ arguments
and reversed the district court’s judgment. The court began with
the statutory language, which states that the “Secretary [of the



MINERAL LAW NEWSLETTER page 3

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

Interior] shall account for . . . all funds held in trust by the United
States for the benefit of an Indian tribe or an individual Indian
which are deposited or invested pursuant to section 162a of this
title.” Id. at 1209 (alteration in original) (quoting 25 U.S.C.
§ 4011(a)). The court reasoned that because the Secretary was
holding the royalty payments in trust for the Osage tribal
members, section 4011(a) was directly applicable and provided
the Osage tribal members with a statutory right of accounting. For
further support, the court looked to traditional trust principles,
noting that such principles cannot supersede statutory mandates
but may clarify Congress’s intent regarding section 4011(a). Id.
at 1210. Citing treatises on the law of trusts, the court explained
that the concept of accounting, in which the beneficiary initiates
an action to compel the trustee to perform its duties, “has a long
known and particular meaning.” Id. The court reasoned that
Congress intended to use this accounting concept in section
4011(a) and, therefore, intended to allow the relevant Native
American beneficiaries to sue for accounting of their royalty
payments. Finally, the court noted that in the field of Native
American trust relations, statutory ambiguities must be construed
in favor of the Native Americans. Id.

The Tenth Circuit pointed to several flaws in the district
court’s analysis, which found that 25 U.S.C. § 162a limits the
Osage tribal members’ right of accounting to only trust fund
deposits and not fund withdrawals. 730 F.3d at 1211. The court
disagreed with the district court’s statutory interpretation and
concluded that section 162a limits how the Secretary may invest
the Osage tribal members’ royalty payments but does not limit the
Secretary’s accounting duties under section 4011(a). Id. at 1212.
In support of its reversal, the court explained that the district
court’s analysis would lead to an absurd result. A statute requiring
the Secretary to only account for royalty deposits without a
corresponding requirement to account for how the royalties
are dispersed would be practically meaningless for the trust
beneficiaries. Id. at 1212–13.

After concluding that a statutory right of accounting exists,
the Tenth Circuit remanded the case to the district court to
determine, among other things, what the government must do to
satisfy its accounting obligations. Id. at 1214. In an effort to
provide guidance to the district court, the court posited that a
detailed examination of the last 100 years of royalty payments
may not be necessary. Looking again at common law principles
of trust law, the court noted that in an accounting action, trust
beneficiaries are traditionally entitled to only such information
that is reasonably necessary to enable the beneficiaries to enforce
their rights. Id. at 1214–15.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

responsibility, states develop and submit to EPA for approval a
state implementation plan (SIP), which must include, among other

things, a New Source Review (NSR) permitting program for
sources of air pollution. Oklahoma’s SIP was first approved by
EPA in 1972. See 740 F.3d at 187.

Congress amended the CAA in 1990 to authorize EPA “to
treat Indian tribes as States,” which, in certain circumstances,
would allow tribes to manage and implement air quality programs
“within the exterior boundaries of the reservation or other areas
within the tribe’s jurisdiction.” Id. at 188 (quoting 42 U.S.C.
§ 7601(d)(1)(A), (2)(B)). In 1998, EPA, in the “Tribal Authority
Rule,” interpreted this grant of authority as extending to res-
ervation and non-reservation areas of Indian country, the latter
including “dependent Indian communities” and “Indian allot-
ments.” Id. (quoting 18 U.S.C. § 1151); see 63 Fed. Reg. 7254
(Feb. 12, 1998). The Tribal Authority Rule differentiated between
reservation and non-reservation lands in an important respect: it
authorized a tribe to implement the CAA over reservation lands
without requiring the tribe to demonstrate jurisdiction; however,
to implement the CAA over non-reservation lands, a tribe is first
required to demonstrate its jurisdiction over such lands. 740 F.3d
at 188.

Under the CAA, EPA is authorized “to displace a tribe and
directly regulate areas of Indian country in ‘any case in which the
[EPA] determines that the treatment of Indian tribes as identical
to States is inappropriate or administratively infeasible.’ ” Id.
(quoting 42 U.S.C. § 7601(d)(4)). Pursuant to this authority, in
2011 EPA issued the Indian Country NSR Rule, which established
a FIP covering all Indian country nationwide, except in areas
“where the EPA had already approved a tribal NSR program or
expressly authorized a SIP to be enforced.” Id. The Indian
Country NSR Rule includes, among other things, an NSR
permitting program for sources of air pollution. According to
EPA, it promulgated the Indian Country NSR Rule to “fill a
regulatory gap created by the general lack of state authority to
regulate air quality in Indian country and the failure of many
tribes to implement NSR programs of their own.” Id.

Oklahoma’s Challenge to the Indian Country NSR Rule

Oklahoma petitioned the D.C. Circuit for review of the Indian
Country NSR Rule to the extent it applies to non-reservation
Indian country lands, including allotments and dependent Indian
communities. Oklahoma did not challenge the rule’s application
to formal or informal reservations. Id. at 189. Oklahoma
challenged the Indian Country NSR Rule on two grounds: (1) “the
regulatory gap upon which the EPA premised the Rule simply
does not exist . . . [because] each state’s SIP applies to all non-
reservation Indian country within its geographic borders except
where a tribe has demonstrated its inherent jurisdiction”; and (2)
“the EPA was without authority to implement a nationwide FIP.”
Id. Because the court granted Oklahoma’s petition on the first
ground, it did not reach the second.

Oklahoma’s argument went as follows:

its SIP [not the Indian Country NSR Rule] applies to 
non-reservation Indian country within the state because
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(1) regulatory jurisdiction under the [CAA] must lie
initially with either a tribe or a state; (2) a tribe may
exercise jurisdiction over non-reservation Indian country
only if it demonstrates its authority to do so; (3) the
EPA, when instituting a FIP . . . [in absence of a tribal
implementation plan], may exercise no more jurisdiction
than could the tribe in whose stead it acts; and (4)
neither a tribe nor the EPA has made a demonstration of
tribal authority over any, much less all, non-reservation
Indian country.

Id. at 192. The court agreed with Oklahoma’s argument.

According to the court, “[j]urisdiction under the [CAA] must
lie either with a state or with a tribe . . . .” Id. at 193. Indeed, a
state has “primary responsibility” for “the entire geographic area
comprising such State,” except where a tribe has a reservation or
has demonstrated its jurisdiction over non-reservation lands. Id.
(quoting 42 U.S.C. § 7407(a)). In this case, neither a tribe nor
EPA has demonstrated jurisdiction over all non-reservation Indian
country lands in Oklahoma. The court acknowledged that EPA
may in certain circumstances implement a FIP for Indian country,
but when it does so, it is subject to the same jurisdictional
limitations as the tribe in whose shoes it stands. Id. at 195.
Because a tribe must establish that it has jurisdiction before
regulating non-reservation Indian country lands, the court found
that EPA must do the same. Because EPA had not, the court
concluded that Oklahoma retains jurisdiction over non-reservation
lands in the state, which are subject to Oklahoma’s SIP. Id. 

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

CONGRESS MODIFIES PILOT PROJECT OFFICES UNDER THE

ENERGY POLICY ACT OF 2005

On December 26, 2013, President Barack Obama signed
Public Law No. 113-69, modifying section 365 of the Energy
Policy Act of 2005 (EPAct), 42 U.S.C. § 15924. Section 365
of the EPAct created several pilot project offices within the
Bureau of Land Management (BLM) in order to streamline the
approval of applications for permit to drill. Under the original
EPAct the Rawlins Field Office, Wyoming; Buffalo Field Office,
Wyoming; Miles City Field Office, Montana; Farmington Field
Office, New Mexico; Carlsbad Field Office, New Mexico; Grand
Junction/Glenwood Springs Field Office, Colorado; and Vernal
Field Office, Utah were energy project offices. Public Law No.
113-69 deletes the Buffalo Field Office and the Miles City Field
Office and replaces them with the High Plains District Office in
Wyoming and the Montana/Dakotas State Office in Montana. See
42 U.S.C. § 15924(d). By designating district offices instead of
individual field offices, the BLM is better able to shift funds and
resources as necessary to accommodate shifting resource needs.
Both the oil and gas industry and the BLM pushed for the
amendment recognizing the shift away from coalbed natural

gas development in the Powder River Basin to horizontal
development in North Dakota and other parts of Wyoming.

CONGRESS APPROVES BUDGET FOR FISCAL YEAR 2014

On January 17, 2014, President Obama signed the Con-
solidated Appropriations Act, 2014 (Appropriations Act), Pub. L.
No. 113-76, 128 Stat. 5, that funds the vast majority of federal
agencies. The Appropriations Act was passed by a wide,
bipartisan margin in both the House and the Senate in sharp
contrast to the acrimony that led to the government shutdown in
October of last year. For the most part, House and Senate
conferees rejected controversial riders that were included in either
the House or the Senate versions of the Appropriations Act. The
conferees extended an old appropriations bill provision that
deducts 2% of the states’ share of onshore oil and gas royalties for
use in administering royalty collection. See 128 Stat. at 303. This
provision has been included in budgets for many years and has
been the source of great frustration to governors of many western
states. The provision was recently codified by an amendment to
the Mineral Leasing Act. See Resolution Making Continuing
Appropriations, Pub. L. No. 113-67, § 302, 127 Stat. 1165, 1181
(Dec. 26, 2013) (codified at 30 U.S.C. § 191(b)).

According to Public Land News (Vol. 39, No. 2, Jan. 17,
2014) the BLM received $957 million, approximately $8 million
more than its fiscal appropriation in 2013; the Forest Service
received $1.496 billion, approximately $41 million less than its
fiscal appropriation in 2013; the Fish and Wildlife Service
received $1.188 billion, $23 million less than its fiscal year 2013
appropriation; and the Land and Water Conservation Fund
received $167.4 million dollars, $19 million less than in fiscal
year 2013 for federal land acquisition.

A R K A N S A S —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS SUPREME COURT RULES THAT A MINERAL DEED

CONVEYING AN “UNDIVIDED _____ INTEREST” EFFECTIVELY

CONVEYED ALL OF GRANTOR’S MINERAL INTEREST

Barton Land Services, Inc. v. SEECO, Inc., 2013 Ark. 231,
2013 WL 2361043, involved a 1929 blank-form mineral deed, left
partially uncompleted as follows:

[Grantors] . . . do hereby grant, bargain, sell and convey
. . . an undivided _____ interest in and to all the oil, gas
and other minerals . . . .

The grantors owned, at the time of conveyance, 100% of the
minerals beneath the lands described in the deed. Applying the
presumption that a grantor who deeds without exception or
reservation conveys his entire interest, the Arkansas Supreme
Court ruled that the uncompleted deed conveyed that 100%
interest to the deed’s grantee, rejecting the argument that the deed
was void for vagueness. 2013 Ark. 231, at 9–10, 2013 WL
2361043, at *5.
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IN TWO SEPARATE DECISIONS ARKANSAS COURT OF

APPEALS VOIDS PREVIOUSLY ENTERED DECREES QUIETING

TITLE TO SEVERED MINERAL INTERESTS FOR LACK OF

SERVICE

Wright v. Viele, 2013 Ark. App. 471, 2013 WL 4746668,
involved an attack upon a 1991 decree purporting to quiet title to
100% of the minerals beneath the subject tract. The successors to
E. Graves, who were the owners of a 50% interest, were not
personally served in connection with the quiet title suit. Rather,
they were “served” constructively, by published warning order.
That warning order incorrectly referred to their predecessor as “E.
Crow.” Noting that constructive service is in derogation of the
common law, the court stated that “statutory service requirements
are strictly construed and compliance [with them] must be exact.”
2013 Ark. App. 471, at 8, 2013 WL 4746668, at *5 (citing Rettig
v. Ballard, 2009 Ark. 629, 362 S.W.3d 260). Hence, the Arkansas
Court of Appeals affirmed the trial court’s decree voiding the
1991 decree.

In a similar holding, the court of appeals reversed a trial court
order upholding a 2009 quiet title decree in Heirs of Duncan v.
Alfred T. Williams Living Trust, 2013 Ark. App. 740, 2013 WL
6565804. Mancil and Sylvia Duncan, residents of Tyler, Texas,
had reserved a one-half mineral interest in a 1963 deed to the
predecessors of the Alfred T. Williams Living Trust (Williams
Trust). In 2009, the Williams Trust brought suit to quiet title to
the Duncans’ mineral interest. By then, both Mancil and Sylvia
were deceased, but their heirs resided in the same house in Tyler.
The appeals court determined that counsel for the Williams Trust
had not conducted the statutorily required diligent inquiry to
locate the Duncans’ heirs prior to attempting to constructively
serve them by publication of a warning order. Had such an inquiry
been conducted, the heirs likely could have been located and
personally served with process.

The development of the Fayetteville Shale gas field in north-
central Arkansas has provided an incentive to surface owners to
attempt to secure mineral rights beneath their lands that are owned
by others, in notice-defective quiet title suits. These decisions
indicate that Arkansas’ appeals courts are willing to scrutinize
decrees in such suits for compliance with statutory service
requirements and fundamental due process, regardless of the age
of the quiet title decrees.

ARKANSAS COURT OF APPEALS CONFIRMS THAT

REASONABLE SURFACE USE BY OIL AND GAS LESSEE IS NOT

COMPENSABLE

SEECO, Inc. (SEECO) was the owner of an oil and gas lease
executed by Odell Pollard, P.A. (Pollard). Pollard had also
executed a surface use agreement with SEECO, for separate
consideration. However, after SEECO constructed a drilling pad
upon lands that Pollard alleged were “part of the future . . .
development activity which had already been commenced . . . ,”
Pollard sued for damages. Pollard v. SEECO, Inc., 2013 Ark.
App. 331, at 3, 2013 WL 2099809, at *1. The Arkansas Court of
Appeals affirmed a summary judgment for SEECO, based, in part,
upon an affidavit of a SEECO geologist stating that the well was
drilled in conformance with industry standards, that it used an
area of normal and reasonable size, and that it was at a
geologically desirable location. 2013 Ark. App. 331, at 4, 2013

WL 2099809, at *1. The court noted that a mineral lessee who
conducts surface operations is liable for an injury to the surface of
the land only if those operations are conducted unreasonably.
2013 Ark. App. 331, at 7, 2013 WL 2099809, at *3 (citing
Diamond Shamrock Corp. v. Phillips, 511 S.W.2d 160 (Ark.
1974)).

U.S. DISTRICT COURT GRANTS SUMMARY JUDGMENT TO

LESSEE IN LEASE CANCELLATION SUIT—LESSORS FAILED TO

GIVE NOTICE OF BREACH

In Lewis v. EnerQuest Oil & Gas, LLC, No. 12-CV-1067,
2014 WL 122568 (W.D. Ark. Jan. 13, 2014), oil and gas lessors
sued the operator of a fieldwide unit, seeking cancellation of their
oil and gas leases outside of producing formations, based upon an
alleged violation of the implied covenant to develop. The lessors
contended that the operator breached the covenant when it failed
to develop the Lower Smackover Brown Dense formation, which
has been the target of a recent lease play and some exploration in
the area. The U.S. District Court for the Western District of
Arkansas granted summary judgment to the operator, holding that
the oil and gas leases required the lessors to give it notice of any
alleged breach, together with an opportunity to cure the breach,
prior to bringing suit. Id. at *3. The lessors had contended that a
prior request made by some of them to the Arkansas Oil and Gas
Commission (AOGC), seeking dissolution of the unit, constituted
the required notice. However, the court ruled that the request to
the AOGC was not made on behalf of all plaintiffs, and was
insufficient, at any rate, because it requested dissolution of the
unit, not development of the Lower Smackover Brown Dense
formation. Id. at *4.

Editor’s Note: The author of this report is a member of Daily
& Woods, P.L.L.C., which served as counsel for SEECO in
Pollard v. SEECO, Inc. and EnerQuest Oil and Gas, LLC in Lewis
v. EnerQuest Oil & Gas, LLC.

C A L I F O R N I A  —  M I N I N G

D O N O V A N  C .  C O L L I E R

A M A N D A  S C H N E I D E R

—  R E P O R T E R S  —

CALIFORNIA STATE MINING AND GEOLOGY BOARD ADOPTS

LEAD AGENCY REPORTING REQUIREMENT

On January 13, 2014, the California State Mining and
Geology Board (SMGB) added a new article 16 to its Surface
Mining and Reclamation Act of 1975 (SMARA) regulations that
requires a lead agency to provide written notice to the SMGB of
the complete text of any new or amended mining ordinance within
30 days. See Cal. Code Regs. tit. 14, § 4000(a). This allows the
SMGB to review the ordinance in accordance with certain
SMARA provisions. Id. If a lead agency fails to report a new or
amended mining ordinance as required under the new rules, that
ordinance is deemed to violate state policy until it is certified by
the SMGB as compliant. Id. § 4000(b). The rule allows the
SMGB to exert more control in the regulation of lead agency
mining ordinances, particularly where a lead agency does not



page 6 MINERAL LAW NEWSLETTER

comply with the 30-day notice requirement. This regulation takes
effect April 1, 2014.

COURT UPHOLDS CARBON ALLOWANCE AUCTIONS UNDER

CAP-AND-TRADE PROGRAM

In 2006 the California legislature enacted Assembly Bill 32
(AB 32), the California Global Warming Solutions Act of 2006.
In 2011, the California Air Resources Board (CARB) adopted
regulations to implement AB 32, primarily based upon a cap-and-
trade approach to reduce greenhouse gases (GHG). Under the
cap-and-trade program, CARB establishes a cap on the total
amount of GHGs that can be released by regulated sources.
Regulated entities must acquire an allowance for every ton of
GHG emissions they emit during the compliance period. The
available allowances in any given year are equal to the cap for that
year. The cap is reduced over time, reducing the total number of
allowances. The cap-and-trade program provides for allowances
to be distributed through a variety of means, including public
auctions.

The California Chamber of Commerce and Morning Star
Packing Company challenged CARB’s regulations permitting
the sale of GHG allowances at auctions. They alleged that
CARB’s auction provisions were invalid because they exceeded
the authority delegated to CARB under AB 32. Alternatively,
they argued that even if AB 32 permitted the sales of allowances,
the charges for allowances constitute illegal taxes adopted in
violation of the supermajority provision of Proposition 13. On
November 12, 2013, the Sacramento County Superior Court
rejected those challenges. See Joint Ruling on Submitted Matters,
Cal. Chamber of Commerce v. Cal. Air Res. Bd., No. 34-2012-
80001313 (Sacramento Cnty. Super. Ct. Nov. 12, 2013). The
court found that AB 32 expressly authorizes CARB to adopt
regulations that establish a market-based compliance mechanism,
or cap-and-trade. Even without an express delegation of authority,
the court found that “both the text and structure of AB 32
demonstrate that the Legislature delegated to ARB the choice of
distribution methods.” Id. at 9. Therefore, the sale of allowances
is within the broad authority delegated to CARB in AB 32.

Additionally, the court found that the sale of allowances is 
not an unconstitutional tax under Proposition 13. Proposition 13
provides that “ ‘any changes in State taxes enacted for the purpose
of increasing revenues’ must be approved by a supermajority
(two-thirds) vote of each house of the Legislature.” Id. at 11
(quoting former Cal. Const. art. XIIIA, § 3, as added by Prop-
osition 13). While the auction provisions are estimated to raise as
much as $12 to $70 billion in new revenues for the State of
California, the court found that charging for allowances is more
akin to a regulatory fee than a tax. Id. at 16. In a close question,
the court reasoned that the charges do have some traditional
attributes of a tax, but also have attributes of a regulatory
“mitigation” fee or charge, including the fact that allowances may
be purchased from other regulated entities. Id. at 16–17.
Ultimately, the court concluded the charges are an acceptable
byproduct of a regulatory program. The court’s decision signals
another success for California’s cap-and-trade program in
withstanding legal challenges.

C A L I F O R N I A  —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

INTERIM WELL STIMULATION TREATMENT REGULATIONS

IMPLEMENTING SB4 TAKE EFFECT 

California Senate Bill 4 (SB4) requires that the California
Division of Oil, Gas & Geothermal Resources (DOGGR) develop
a new regulatory framework applicable to oil and gas operations
involving “well stimulation treatments” (e.g., hydraulic fracturing
and acid matrix stimulation) performed in the state. See 2013 Cal.
Legis. Serv. ch. 313. Less than two months after Governor Jerry
Brown signed SB4 into law on September 20, 2013, the DOGGR
announced an aggressive implementation plan for the new law,
publishing draft permanent regulations for public comment on
November 15, 2013, and then notice of emergency interim
regulations (Interim Regulations) on December 11, 2013. The
DOGGR submitted the Interim Regulations to the Office of
Administrative Law on December 19, 2013. This update
addresses the DOGGR’s Interim Regulations.

In its Notice of Proposed Emergency Rulemaking Action for
the Interim Regulations, the DOGGR cited a number of reasons
why the adoption of interim regulations was necessary. In part, the
DOGGR relied on express and implied grants of emergency
regulatory authority in SB4. See Cal. Pub. Res. Code § 3161(b).
The DOGGR also cited a lack of certainty as to what is required
under SB4’s interim certification of compliance process for
operators and the potential for uneven compliance and disruption
of planned and proposed oil and gas activities. The Interim
Regulations became effective January 1, 2014 (SB4’s effective
date) and are to remain in effect until the date the DOGGR’s
proposed permanent regulations are finalized and become
effective (the DOGGR anticipates this date to be January 1,
2015). To summarize, the Interim Regulations:

• clarify the definition of “well stimulation treatment”
under SB4 (by expressly excluding routine well
maintenance operations, underground injection projects,
and acid matrix stimulation treatments that use an acid
concentration of 7% or less), Cal. Code Regs. tit. 14,
§ 1761(a)(1);

• clarify that operators are not required to obtain a permit
to conduct well stimulation treatments (but see the next
point);

• establish procedures and requirements for operators to
provide notice of well stimulation treatments and
certifications of compliance to the DOGGR (operators
must submit the “Interim Well Stimulation Treatment
Notice” form to the DOGGR at least 10 days in advance
of commencing a well stimulation treatment; separately,
the operator must also notify the DOGGR at least 72
hours and then 3 hours prior to commencing the well
stimulation so that DOGGR staff may witness the
treatment), id. § 1783;

• require public disclosure of the chemicals used in well
stimulation treatments within 60 days following the
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cessation of a well stimulation treatment while also
providing mechanism for the protection of proprietary
trade secret information, id. § 1788;

• establish neighbor notification procedures (the operator
must provide notice to property owners and tenants
within a 1,500-foot radius of the wellhead, or within 500
feet of the path of the well, at least 30 days in advance of
commencing well stimulation treatment) and neighbor
water well testing procedures, id. § 1783.2;

• provide interim model groundwater monitoring criteria
(in place until the finalization of model groundwater
monitoring criteria by the State Water Resources Control
Board), id. § 1783.4; and

• list general requirements for well stimulation treatments
(effective zonal isolation, well integrity testing, equip-
ment testing, proper cementing, etc.), id. § 1782.

For a detailed analysis of the text of SB4 and the DOGGR’s
draft permanent regulations, see Vol. XXX, No. 4 (2013) of this
Newsletter.

CALIFORNIA COURT DISMISSES CHALLENGE TO HYDRAULIC

FRACTURING CITING SB4 AND INTERIM REGULATIONS

On January 13, 2014, Alameda County Superior Court Judge
Evelio Grillo granted a motion to dismiss a challenge brought by
a number of environmental groups seeking to impose stricter
environmental reviews on hydraulic fracturing activities in
California. See Order on Motion for Judgment on the Pleadings,
Center for Biological Diversity v. DOGGR, No. RG12652054
(Alameda Cnty. Super. Ct. Jan. 13, 2014). The Center for Bio-
logical Diversity, Sierra Club, Earthworks, and Environmental
Working Group brought suit against the DOGGR in October
2012, arguing that the DOGGR failed to comply with the
requirements of the California Environmental Quality Act
(CEQA) by issuing permits for oil and gas activities involving
hydraulic fracturing without first requiring an environmental
impact report (EIR) for each individual oil and gas project.
Complaint at 2, CBD v. DOGGR (No. RG12652054).

In dismissing the case, the court cited SB4, writing that “[t]he
legislature has given the DOGGR clear directions to study
fracking and to have regulations in place by [January 1, 2015].”
Order at 3. SB4 requires that the DOGGR conduct an EIR
pursuant to CEQA by July 1, 2015. See Cal. Pub. Res. Code
§ 3161(b). The court also ruled that the text of SB4 unequivocally
states that hydraulic fracturing activities must be allowed to
continue during the interim period as long as the operators meet
the requirements laid out in DOGGR’s Interim Regulations
implementing SB4. Order at 2.

The court’s ruling means that environmental groups will have
to wait until the DOGGR’s permanent regulations become
effective to challenge hydraulic fracturing activities on a general
basis.

NEW MANDATED STUDIES CONCERNING STRATEGIES FOR

NATURAL GAS

California Assembly Bill 1257, known as the Natural Gas Act
(NGA) and effective on October 11, 2013, mandates that the
California Energy Commission (Energy Commission) prepare and
publish a report indentifying “strategies to maximize the benefits
obtained from natural gas . . . as an energy source, helping the
state realize the environmental and cost benefits afforded by
natural gas.” Cal. Pub. Res. Code § 25303.5(b). Specific uses or
topics to be covered by the Energy Commission include the
identification of strategies and options for: (1) making the best use
of natural gas as a transportation fuel; (2) determining the role of
natural gas-fired generation as part of a resource portfolio,
including combined heat and power, and the impact of that role on
meeting greenhouse gas targets; (3) optimizing the role of natural
gas as a fuel for end users; (4) identifying methods by which the
electric and natural gas industries can implement the strategies
contained in the NGA; (5) determining the need for a long-term
policy to ensure adequate natural gas related infrastructure and
storage; (6) determining the role of natural gas in the development
of zero net energy buildings; (7) optimizing the role of natural gas
in facilitating jobs development in the private sector; and (8)
evaluating the economic and environmental impacts of these
strategies. Id. The NGA requires that the Energy Commission
publish this report concurrently with its biennial integrated energy
policy report beginning November 1, 2015, and every four years
thereafter. Id. While not changing any substantive law in effect in
California, the NGA should help formulate revisions to Cali-
fornia’s energy policies that take proper account of the role of
natural gas.

ADDITIONAL REPORTING REQUIRED BY NEW NPDES
GENERAL PERMIT FOR FEDERAL WATERS OFFSHORE

SOUTHERN CALIFORNIA

On January 9, 2014, the U.S. Environmental Protection
Agency’s (EPA) Region 9 announced its decision to add new
regulatory requirements to the National Pollutant Discharge
Elimination System (NPDES) general permit (NPDES Permit)
required for discharges by offshore oil and gas facilities located
in federal waters off the coast of Southern California. 79 Fed.
Reg. 1643 (Jan. 9, 2014). See generally 33 U.S.C. § 1342; 40
C.F.R. § 122.28. The NPDES Permit, effective March 1, 2014,
establishes specified effluent limitations, prohibitions, and other
conditions for discharges. The new NPDES Permit will require
operators of offshore oil and gas facilities to maintain an
inventory of the chemicals used to formulate well treatment,
completion, and workover fluids. Separately, if there is a
discharge of the fluids, the operator must disclose to the EPA
information about the chemical formulation of that discharge.
According to the EPA’s announcement, “[t]his requirement was
added in response to recent concerns regarding the potential
effects of discharges of fluids used for offshore hydraulic
fracturing operations.” 79 Fed. Reg. at 1643. The new NPDES
Permit replaces the previous general permit issued on September
22, 2004. See 69 Fed. Reg. 56,761 (Sept. 22, 2004).
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C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS RULES THAT RETURN ON INVESTMENT

MAY NOT BE DEDUCTED IN CALCULATING SEVERANCE

TAXES

In BP America Production Co. v. Colorado Department of
Revenue, 2013 COA 147, 2013 WL 5947018, the Colorado Court
of Appeals ruled that return on investment (ROI) could not be
treated as a cost and deducted in calculating total gross income for
severance tax purposes. The Colorado severance tax statute
defines gross income (on which severance tax is based) as the net
amount realized by the taxpayer for the sale of natural gas,
calculated on the basis of gross lease revenues minus deductions
for “any transportation, manufacturing, and processing costs
borne by the taxpayer.” 2013 COA 147, ¶ 2 (quoting Colo. Rev.
Stat. § 39-29-102(3)(a)).

BP America Production Company (BP) had amended its
2003 and 2004 severance tax returns and sought to deduct ROI
costs associated with facilities used for transporting, manu-
facturing, and processing natural gas. Id. ¶ 3. BP’s predecessors,
Atlantic Richfield Company (ARCO) and Amoco Production
Company (Amoco), had developed in the 1980s a method for
producing natural gas from coal seams in Colorado. The method
was unproven, and transportation and processing companies were
unwilling to invest in the method. Thus, “ARCO and Amoco
invested in and constructed facilities to transport and process the
natural gas produced from the coal seam wells.” Id. ¶ 4.

The Mineral Audit Section of the Colorado Department of
Revenue (Department) “allowed deductions for BP’s operating
and depreciation costs for the transportation and processing
facilities, but did not allow a deduction for ROI.” Id. ¶ 5. BP
requested a hearing and “[t]he hearing officer ruled that ROI is
not a transportation or processing cost, but is an ‘opportunity cost
that reflects the cost of alternatives that were forfeited to pursue
a certain action.’ ” Id. ¶ 6. The district court disagreed and
granted summary judgment in favor of BP. Id. ¶ 8. The
Department appealed. The court of appeals agreed with the
Department and reversed and remanded the case for entry of
judgment in the Department’s favor.

The court’s discussion of the statute includes a statement
that “the term ‘costs’ is reasonably susceptible of different
interpretations” and cites several prior Colorado cases where use
of the word “cost” in different phrases had been found to be
ambiguous. Id. ¶ 15. The court noted that in New Mexico and
Wyoming, the regulatory or statutory language clearly allows
deduction of a rate of return or ROI, but the Colorado statute does
not explicitly provide for a deduction for ROI. Id. ¶ 21. The court
also cited a publication of the Council of Petroleum Accountants
Societies, Inc. (COPAS), the COPAS Severance Tax Guide, as
“mak[ing] clear that severance taxes in Colorado should include
deductions only for direct costs paid by a taxpayer.” Id. ¶ 22.
Finally, the court relied on rules of construction and found that
because “transportation, manufacturing, and processing” precedes
the general term “costs” in the statute, “the legislature intended

the specific terms to control the general term.” Id. ¶ 26. The court
then found that “only costs incurred directly for the transportation
or processing of oil or gas are allowable deductions under the
statute.” Id.

COURT OF APPEALS STATES AN OIL AND GAS LEASE

CREATES AN INTEREST IN REAL PROPERTY

Maralex Resources, Inc. v. Chamberlain, 2014 COA 5, 2014
WL 43531, is primarily a case regarding a prescriptive easement.
The first issue the court addressed, however, is whether Maralex
Resources, Inc. (Maralex), as an oil and gas lessee under several
federal oil and gas leases, had standing. The district court in Rio
Blanco County had found that Maralex did not have standing to
assert the prescriptive easement, based on landlord-tenant com-
mon law. 2014 COA 5, ¶ 4. The court of appeals disagreed and
found that Maralex had standing. In this portion of the case, the
court reviewed numerous authorities, including prior Colorado
cases, supporting the conclusion that an oil and gas lessee has an
interest in real property. The court concluded that an oil and gas
lessee has a legally protected property interest in the mineral
estate covered by the leases. Id. ¶ 18.

J O S E P H  C .  P I E R Z C H A L A

C H E L S E Y  J .  R U S S E L L

—  G U E S T  R E P O R T E R S  —

NEW COGCC SPILL AND RELEASE REPORTING

REQUIREMENTS UNDER RULES 337 AND 906

Effective February 1, 2014, operators are subject to new
Colorado Oil and Gas Conservation Commission (COGCC) spill
and release reporting requirements under COGCC Rules 337
and 906. The new Rules, which implement the newly enacted
Colo. Rev. Stat. § 34-60-130, shorten the spill/release reporting
deadlines, lower the reporting thresholds, and add additional
notice requirements. On December 17, 2013, the COGCC voted
to adopt the COGCC staff’s draft amendments to Rules 337 and
906, with certain modifications, including the adoption of an
industry recommendation to extend the Form 19 submission
requirement from 48 hours to 72 hours, as described below. This
report will refer to the newly adopted Rules as the “Amended
Rule(s).”

Rule 337 Amended to Cover E&P Waste and Produced
Fluids

Amended Rule 337 provides: “A spill or release of E&P
waste or produced fluids shall be reported to the Director on
a Spill/Release Report, Form 19 pursuant to the reporting
requirements in Rule 906.”

The prior version of Rule 337 provided: “All spills and
releases of E&P waste exceeding five (5) barrels shall be reported
on a Spill/Release Report, Form 19. Form 19 shall be filed with
the Director pursuant to the reporting requirements in Rule 906.”

While Amended Rule 337 removed the reference to a five
barrel threshold to trigger the Form 19 reporting requirement, as
discussed below, Amended Rule 906.b has lowered the Form 19
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threshold to one barrel where the spill/release is outside the berms
or other secondary containment.

Note that Amended Rule 337 applies to “E&P waste,” which
is a term defined by the Colorado legislature and adopted by the
COGCC in its Rules, see Colo. Rev. Stat. § 34-60-103(4.5), and
“produced fluids.” The additional language “or produced fluids”
is intended to cover any and all liquids produced from a well
including releases of oil, condensate, or natural gas liquids under
the theory that if a produced product is spilled, it becomes waste.
See COGCC, “Statement of Basis, Specific Statutory Authority,
and Purpose—New Rules and Amendments to Current Rules
of the Colorado Oil and Gas Conservation Commission, 2 CCR
404-1,” at 5 (Dec. 20, 2013).

Rule 906 Amended to Shorten Spill/Release Reporting
Deadlines, Lower Reporting Thresholds, and Increase
Notice Requirements

Reporting Deadlines. Amended Rule 906 requires that all
spills/releases that meet the criteria set forth in Rule 906.b.(1)A–C
be immediately reported, verbally or in writing, to the Director
within 24 hours of discovery (the “Initial Report”). The previous
Rule 906 required 24-hour verbal reporting to the Director only
if the spill/release exceeded 20 barrels or impacted or threatened
to impact any waters of the state, residences or occupied
structures, livestock, or public byways. Amended Rule 906 lowers
the volume threshold for 24-hour reporting, distinguishes between
spills/releases within or outside secondary containment, and
implements a 72-hour Form 19 reporting requirement. Note that
the 24-hour reporting requirement for spills/releases of any size
that impact or threaten to impact waters of the state, a residence
or occupied structure, livestock, or public byway remains un-
changed. See Rule 906.b.(1).

Reporting Thresholds. Amended Rule 906.b.(1) requires that
a spill/release be reported, verbally or in writing, to the Director
within 24 hours of discovery, if the spill/release:

(1) “[I]mpacts or threatens to impact any waters of the state,
a residence or occupied structure, livestock, or public
byway”;

(2) Consists of one barrel or more of E&P waste or
produced fluids outside of berms or other secondary
containment; or 

(3) Consists of five barrels or more of E&P waste or
produced fluids regardless of whether the spill or release
is completely contained within berms or other secondary
containment.

Initial Report Requirements. If a spill/release meets the above
criteria, the Initial Report to the Director, either verbally or in
writing, must include, at minimum:

(1) The location of the spill/release; and

(2) Any information available to the operator about the type
and volume of waste involved.

See Amended Rule 906.b.(1).

Submittal of Form 19 Not Later Than 72 Hours. An operator
may elect to make its Initial Report to the Director on Form 19,
which is being converted to an eForm that can be updated
as additional information becomes available to an operator
concerning the spill/release. See Amended Rule 906.b.(1). If,

however, the Initial Report is verbal or not made on Form 19,
“the Operator must submit a Form 19 with the Initial Report
information as soon as practicable but not later than 72 hours after
discovery of the spill/release unless extended by the Director.”
Amended Rule 906.b.(1). COGCC staff proposed a 48-hour
deadline to file a Form 19. However, the COGCC, after industry
representatives expressed concerns over the 48-hour deadline,
adopted the industry’s proposed 72-hour reporting period.

Notification to Local Government Within 24 Hours.
Amended Rule 906.b.(2) added an additional notice requirement
to local government for spills/releases that fall under Amended
Rule 906.b.(1)A or B, which are: (1) spills/releases of any size
that impact or threaten to impact any waters of the state,
residences or occupied structures, livestock, or public byways; or
(2) spills/releases of one barrel or more that are outside of the
berm or other secondary containment. Operators are now required
to provide verbal or written notice of the spill/release within
24 hours after discovery to the entity with jurisdiction over
emergency response. The notice must include, at minimum, the
same information contained in the Initial Report to the Director.
If the spill/release occurred within a municipality, the notice
should be made to the appropriate municipal agency with
emergency response jurisdiction. If the spill/release occurred
outside of a municipality, the notice should be made to the
respective county.

Notification to Surface Owner Within 24 Hours. Amended
Rule 906.b.(3) modified the surface owner notice of spill/release
requirement under the previous Rule 906.c. Like the local
government notification requirement, the 24-hour surface owner
notice requirement only applies to spills/releases that fall under
Amended Rule 906.b.(1)A or B. Verbal notice to a surface owner
or the surface owner’s appointed tenant is sufficient. If the surface
owner cannot be contacted within 24 hours, the operator is
required to continue good faith efforts to reach the surface owner
until notice has been provided. The notice must include, at
minimum, the same information contained in the Initial Report to
the Director.

Supplemental Report. The previous version of Rule 906.b.(5)
required an operator to submit a Form 19 within 10 days after
discovery of any reportable spill and required the inclusion of an
8.5” x 11” topographical map showing the governmental section
and location of the spill. The operator was also required to include
information related to initial mitigation, site investigation, and
remediation. Amended Rule 906.b.(1) requires the operator to
submit a supplemental report on Form 19 within 10 days after the
spill/release is discovered. The supplemental report is to include
the same information as required under the previous Rule;
however, the operator may submit either a topographical map or
an aerial photograph identifying the spill/release, and the
operator is required to submit any pertinent information about the
spill/release that was not previously reported.

Remediation Shall Not Be Unreasonably Delayed. Amended
Rule 906.c.(2), which amends, in part, previous Rule 906.c.,
requires that an operator make good faith efforts to notify and
consult with the surface owner, or the surface owner’s appointed
tenant, before commencing operations to remediate a spill/release
in an area not being used for oil and gas operations. If, however,
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remediation has been approved by the Director, such efforts shall
not unreasonably delay commencement of remediation.

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

S T E P H A N I E  N O R I E A  M U R P H Y

—  R E P O R T E R S  —

ENVIRONMENTAL POLLUTION LAWSUIT DISMISSED

WITHOUT PREJUDICE DUE TO IMPROPER CUMULATION

In Dietz v. Superior Oil Co., 2013-657 (La. App. 3 Cir.
12/11/13); 129 So. 3d 836, the plaintiffs owned property subject
to two separate mineral lease chains granted to different groups of
lessees. The plaintiffs filed claims under the mineral leases
“asserting that the lessees improperly used and abandoned oil
field waste storage pits, flowlines, and exploration and production
equipment, causing extensive contamination to the [plaintiffs’]
properties.” 129 So. 3d at 839. The trial court granted the defen-
dants’ exceptions of prematurity and improper cumulation,
finding that the defendants were not given proper notice prior to
suit as required under article 136 of the Louisiana Mineral Code,
La. Rev. Stat. Ann. § 31:136, and that there was no community of
interest among the cumulated actions. 129 So. 3d at 839.

Although briefed, the trial court did not address the defen-
dants’ argument that the suit was premature given that the leases
were still in effect and operations were ongoing. The appellate
court overruled the trial court’s finding that the suit was prema-
ture, rejecting the holdings of the Louisiana Supreme Court and
the Louisiana Third Circuit in Dore Energy Corp. v. Carter-
Langham, Inc., 2004-1373 (La. App. 3 Cir. 5/4/05); 901 So. 2d

1238, and Kinder Gas, Inc. v. Reynolds, 2011-1012 (La. App. 3
Cir. 2/1/12); 84 So. 3d 695, in favor of the Louisiana Supreme
Court decision that states that “a lessor need not wait until the end
of the lease to sue a lessee for damage to his property.” 129 So.
3d at 842 (quoting Marin v. Exxon Mobile Corp., 2009-2368, p.
31 (La. 10/19/10); 48 So. 3d 234, 256).

The appellate court upheld the trial court’s finding that the
cumulation was improper because there was no community of
interest among the claims of “contamination from numerous
operators under multiple leases on noncontiguous pieces of
property.” Id. at 843. Therefore, “the trial court was not
manifestly erroneous in granting the exception of improper
cumulation” and in dismissing the suit without prejudice. Id.

COURT GRANTS SUMMARY JUDGMENT AGAINST

LANDOWNER RELATED TO “AGREEMENT TO LEASE”

In Walsworth v. Chesapeake Louisiana, L.P., 48,588 (La.
App. 2 Cir. 11/20/13); 128 So. 3d 1266, two separate groups
of hundreds of small landowners joined together to negotiate
mineral leases for the Haynesville Shale. The total ownership of
the landowners was more than 800 acres. Chesapeake Louisiana
L.P. and Chesapeake Operating, Inc. (collectively, Chesapeake)
delivered an “Agreement to Lease” to one set of landowners that
included a provision subjecting Chesapeake’s offer to the
execution of a mutually agreed upon form of oil and gas lease,
referencing it as “attached.” The provision referencing the attach-

ment was deleted by the landowners’ attorney. The landowners’
attorney then forwarded an extensive lease to Chesapeake, the
terms of which were substantially different from the attached lease
form. The revised Agreement to Lease was subsequently executed
by the landowners; however, Chesapeake responded that it did
not believe that they could agree on a mutually acceptable form
of lease and withdrew its offer. 128 So. 3d at 1267–68.

One of the landowners filed suit claiming that Chesapeake
“repudiated the Agreement to Lease, thereby breaching the
contract in bad faith.” Id. at 1268. The defendants filed a motion
for summary judgment on the basis that there was no binding
Agreement to Lease at a future date. The trial court agreed,
finding that the Agreement to Lease “was tantamount to a letter of
intent which contemplated additional negotiations” to finalize the
lease form and that the executed revised Agreement to Lease did
not constitute a contract between the landowners and Chesapeake.
Id. The appellate court agreed, stating that “[Chesapeake] had no
legally binding obligation on which to base a duty to act in good
faith since there was no enforceable contract.” Id. at 1271.

INSURER SUCCESSFULLY RAISES POLLUTION EXCLUSION

DEFENSE IN ENVIRONMENTAL CONTAMINATION LAWSUIT

In Lodwick, L.L.C. v. Chevron USA, Inc., 48,312 (La. App. 2
Cir. 10/2/13); 126 So. 3d 544, a group of landowners brought suit
seeking damages related to defendants’ oil and gas production and
exploration activities that allegedly caused pollution damages on
or adjacent to their property. One of the lessees sought defense
and indemnification from its insurers. The appellate court rejected
lessee’s contention that, according to Doerr v. Mobil Oil Corp.,
2000-0947 (La. 12/19/00); 744 So. 2d 119, the pollution exclu-
sions found in the policies are inapplicable, finding that “when
long term pollution damages are alleged, such as the case with
legacy lawsuits, pollution exclusions are applicable to exclude
coverage.” 126 So. 3d at 560. Based on the factors set forth in
Doerr, the court found that the pollution exclusions within the
insurance contracts unambiguously exclude coverage and thus the
trial court erred in granting the lessee’s motions for summary
judgment on the insurers’ duty to defend. Id. at 561.

LEASE MAINTAINED UNDER HORIZONTAL PUGH CLAUSE

In Quester Exploration & Production Co. v. Woodard Villa,
Inc., 48,401 (La. App. 2 Cir. 8/7/13); 123 So. 3d 734, Woodard
Villa, Inc. (Woodard) granted to Cowgill & Associates a mineral
lease containing an agreement from which the adjacent lands
clause was scratched out, and an appendix that included a
Pugh clause, a depth limitation after primary term clause (“hori-
zontal Pugh clause”), and a declared units clause. At least one
well was drilled and completed on each of the five units
encompassed within the lease premises into the Cotton Valley
formation; however, there were no wells into the Haynesville
Shale formation. Id. at 736. Notwithstanding, the parties agreed
that a well was formed off the leased premises that reached
the Haynesville Shale unit via horizontal drilling. Discussions
of extending the lease ensued around the time of the lease’s
expiration. During negotiations, Questar Exploration & Produc-
tion (QEP) agreed to grant a partial release to Woodard of depths
below 12,556 feet, which would have effectively blocked
Woodard from leasing its Haynesville Shale acreage. Id. at 737.
QEP subsequently filed suit “seeking a declaratory judgment that
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the lease was maintained to a depth of 12,556 feet, by virtue of
[the off-lease well], over the whole lease premises.” Id. The court
of appeals, after discussing the effects of a Pugh clause, found that
a Pugh clause in an oil and gas lease does not prevent the working
interest owner from maintaining the lease as to the entirety of the
land burdened by the lease through the production at one well. Id.
at 738–39. The court was not persuaded that the Pugh clause
divided the lease. Further, the court found that the well drilled off
the lease premises with a horizontal shaft that entered the
formation under the lease premises satisfied the horizontal Pugh
clause. Id. at 740.

HABENDUM AND PUGH CLAUSES GIVEN EFFECT TO SUPPORT

EXTENSION OF LEASE

In Henderson v. Windrush Operating Co., LLC, 47,659
(La. App. 2 Cir. 8/21/13); 128 So. 3d 283, Harry and Sherry
Henderson filed suit in August 2008 against Windrush Operating
Company; Thomas Gaylord; Mecom Oil, L.L.C.; John Mecom,
III; and John Hyatt, Jr. Plaintiffs alleged that 

Gaylord and Mecom had misrepresented that the lan-
guage of the 2005 lease gave them the right to extend the
lease without the lessor’s consent, that they failed to
reveal their true reason for seeking the extension and
that the plaintiffs would not have agreed to the lease
amendment for such a low bonus absent the defendants’
fraud.

Id. at 290. At a bench trial, the court found that

the defendants actively misrepresented the purpose of
the Pugh clause, that all of the circumstances surrounding
the transaction showed the defendants’ intent to obtain
an unjust advantage by getting the lease extension and
that the misrepresentation about the Pugh clause was the
only reason that [the Hendersons] consented to the lease
extension.

Id. The trial court additionally found that “even though [the
Hendersons] could have obtained the truth about the lease without
difficulty or special skill by reading the lease and the proposed
amendment, plaintiffs could assert their fraud claim because a
relation of confidence existed between the parties.” Id.

The appellate court found the habendum and the Pugh clauses
to be interrelated and that these clauses authorized an extension
of the lease by the operations of the holder at the lease term. Id.
at 294. The appellate court further found that the plaintiffs should
have been able to knowingly read through the lease terms.
Accordingly, the appellate court held that the plaintiffs failed to
satisfy their burden of proving fraud and rejected the findings of
the trial court. Id. The appellate court also rejected the contention
that there was fraud based on a relationship of confidence and/or
that the lessees knew that the economic potential of the
Haynesville Shale would increase dramatically. Id. at 297.

M I N N E S O T A  —  M I N I N G

AL E A VA  R.  SA YR E

B YR ON  E.  ST A R N S

—  R E P O R T E R S  —

MINNESOTA COURT OF APPEALS CONCLUDES EIS IS NOT

REQUIRED FOR EXPANSION OF TACONITE MINE

On January 27, 2014, the Minnesota Court of Appeals upheld
a determination by the Minnesota Department of Natural Re-
sources (MDNR) that the expansion of an existing taconite mine
and processing operation did not require an environmental impact
statement (EIS). See In re Minntac Mine Extension Project, No.
A13-0837, 2014 WL 274077 (Minn. Ct. App. Jan. 27, 2014)
(unpublished). In reaching that decision, the court concluded that
MDNR had complied with Minnesota’s environmental review
statutes, the Minnesota Environmental Policy Act (MEPA), Minn.
Stat. §§ 116D.01–.11, and relied on substantial evidence in the
record.

Background Facts

U.S. Steel’s Minntac mine began operations in 1967 and
expanded its operations on two subsequent occasions. The
Minntac facility includes an open-pit taconite mine, a tailings
basin, processing facilities, a water reservoir, and other associated
facilities and infrastructure. The tailings basin leaks into the Dark
River and Sandy River watersheds, and this leakage has contrib-
uted to elevated levels of sulfate and hardness in these watersheds.
2014 WL 274077, at *1.

The existing Minntac facility operates under an MDNR
permit to mine issued in 1983 and amended on several occasions.
This permit to mine governs the active mining operations and
reclamation until the taconite ore is depleted. Under the permit
to mine, the originally estimated life of mine was 70 years.
The Minntac mine also operates pursuant to National Pollutant
Discharge Elimination System (NPDES) permits issued by
the Minnesota Pollution Control Agency (MPCA). U.S. Steel
previously violated its NPDES permits for calcium and sulfates,
and was required to enter into a schedule of compliance to resolve
these violations. Id.

U.S. Steel then proposed to expand the Minntac mine by an
additional 483 acres for its two open pits. This expansion did not
impact the processing facilities, the geographic footprint of the
tailings basin, or the rate of production. It, however, extended the
operating life of the facility, which was scheduled to close in 2015
(notwithstanding the originally estimated mine life), by 16 years
through 2031. Id. at *2.

Under MEPA and its implementing regulations, MDNR was
required to complete an environmental assessment worksheet
(EAW) because the mine expansion exceeded 320 acres. Id.
(citing Minn. R. 4410.4300, subp. 11(B)). When MDNR pub-
lished the EAW in August 2012, it recognized that the sulfate
levels in the tailings created seepage in the environment, but noted
that the expansion of the Minntac mine would not significantly
affect the ongoing water quality permitting because the production
rates would remain the same. Id. Accordingly, MDNR concluded
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that an EIS was not required as the expansion did not have the
potential for significant environmental effects and “any potential
environmental effects are subject to mitigation by ongoing public
regulatory authority.” Id.

An environmental nongovernmental organization, the Min-
nesota Center for Environmental Advocacy (MCEA) asserted that
MDNR erred in three ways: (1) it failed to compare the reclama-
tion process that would occur absent the mine expansion; (2) it
relied on the NPDES permit and the permit to mine to mitigate
potential environmental impacts; and (3) MDNR had a conflict of
interest based on its dual responsibilities for promoting mining
and protecting the environment. See id. at *1.

Court’s Analysis of MCEA’s Claims

The court first addressed MCEA’s argument that MDNR
should have compared the impacts of the proposed expansion to
the impacts from the potential reclamation of the facility in 2015.
Id. at *4. MCEA essentially argued that MDNR should have
considered a no action alternative. The court, however, concluded
that MCEA’s argument “conflates the standards for an EAW and
an EIS.” Id. The court found that it was reasonable for MDNR to
compare the proposed action to the facility’s current operations
without considering the potential reclamation in 2015, particularly
as the permit to mine contemplated a life of mine potentially
as long as 70 years. Id. at *5. Accordingly, the court upheld
MDNR’s determination that MEPA does not require comparison
of a no action alternative for the expansion of an existing
mine. Id.

The court then addressed MCEA’s second claim that MDNR’s
determination that any potential environmental impacts would be
mitigated through the NPDES permit and the permit to mine was
unsupported by substantial evidence. Id. at *6. MEPA specifies
that MDNR “must consider ‘the extent to which the environmen-
tal effects are subject to mitigation by ongoing public regulatory
authority.’ ” Id. (quoting Minn. R. 4410.1700, subp. 7(C)). These
mitigation measures must be specific, targeted, and certain. Id.
MCEA claimed that the existing NPDES permit, which had
expired, and the permit to mine were insufficiently definite and
did not adequately address the potential environmental impacts.
Id. at *7–8. The court, however, determined that, because U.S.
Steel had timely filed for renewal of the NPDES permit, the
permit conditions remained in effect. Id. at *8. Moreover, the
schedule of compliance for the NPDES permit resolved the
noncompliance issues associated with the tailings basin through
a number of control measures. Id. Similarly, the court affirmed
MDNR’s determination that an amendment to the existing permit
to mine would mitigate any environmental impacts because
“MDNR has a concrete idea of what water-quality issues may
arise; in fact, it is monitoring the tailings basin to specifically
identify these issues and their cause.” Id. at *11. Therefore, the
court held that substantial evidence existed in the 6,000-page
record to support MDNR’s reliance on the existing permits for the
mitigation of environmental impacts. Id. at *9–10.

Lastly, the court rejected MCEA’s argument that MDNR’s
determination was not entitled to the deference afforded to most
agency decisions because of an inherent conflict of interest.
MCEA claimed that MDNR’s dual role in both promoting and
regulating mining made it unable to take a “hard look” at the
issues in the EAW. The court concluded that the legislature

determined that it was appropriate for MDNR to balance these
competing interests. Id. at *11–12.

Although this case is unpublished and therefore provides
persuasive rather than precedential authority for subsequent cases,
it indicates that, in appropriate circumstances, the Minnesota
Court of Appeals is willing to defer to MDNR decisions regarding
the scope of environmental review. Most importantly, the court is
willing to rely on the ongoing regulatory oversight of permitting
agencies to support a conclusion that a proposed action will not
have significant environmental effects requiring an EIS.

MINNESOTA COURT OF APPEALS HOLDS THAT STATE’S SALE

OF A STATE MINING LEASE DOES NOT CONSTITUTE A

PROJECT TRIGGERING ENVIRONMENTAL REVIEW

In September 2013, the Minnesota Court of Appeals decided
In re Environmental Assessment Worksheet for the 33rd Sale of
State Metallic Leases, 838 N.W.2d 212 (Minn. Ct. App. 2013),
review denied (Minn. Nov. 26, 2013). The decision affirmed the
MDNR decision not to require preparation of an EAW before a
mineral lease sale.

In Minnesota, MDNR offers leases for state nonferrous
metallic mineral leases through a public bidding process, which
is referred to as mineral lease sales. In analyzing whether an EAW
was required for these mineral lease sales, the court noted that
offerings from over 46 years of state lease sales between 1966 and
2012 involved more than 120,000 parcels, but just under 24,000
parcels were leased. Id. at 213. Additionally, the court observed
that a small percentage of the leased parcels had any exploratory
drilling on them and that most of the leased parcels had no activity
beyond the exploration stage. Id. And, for those leases that
proceed to exploration, the mineral lessee is required to provide
notice to MDNR of any exploration and, for state minerals
underlying private surface, notice to the private surface owner. Id.
at 214. Before any mining proceeds on the leased lands, Minne-
sota state law requires that MDNR complete an EIS and issue a
permit to mine. Id. at 214–15.

In this case, MDNR identified about 64,000 acres of minerals
for the lease sale. Before the sale, a private surface owner
petitioned MDNR to complete an EAW before the lease sale.
MDNR, however, proceeded with the mineral lease sale. Several
mineral exploration companies successfully bid on about 9,500
acres subject to 31 state mineral leases. MDNR then denied the
private surface owner’s petition for an EAW, and recommended
to Minnesota’s Executive Council (a five-person body that
includes the governor, secretary of state and other officers) that
the leases issue. Based on the private party’s appeal of MDNR’s
decision not to complete an EAW, the Executive Council deferred
lease issuance until the resolution of the pending case before the
Minnesota Court of Appeals. Id. at 215–16.

In rejecting the private challenge to MDNR’s decision, the
court ruled that “[a]lthough an EAW and/or an EIS may be
required in the future with regard to the exploration and mining of
leased parcels, the sale of the lease, without more, does not
constitute a project triggering environmental-review require-
ments.” Id. at 219–20. The court reasoned that environmental
review is not practical at the lease sale stage because: (1) “the
contemplated physical changes [from issuance of a mineral lease]
are indefinite”; (2) the “locations of any particular future activities
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are not ascertainable now because the sites in question cover a
vast area”; and (3) it is “uncertain whether any of the lessees will
conduct invasive exploratory activities on the leased sites or
whether any mining operations will occur.” Id. at 217. The court
noted that, when any plans for exploration become more definite,
MDNR may require environmental review for exploration plans,
depending on the nature and extent of the proposed activities. Id.
at 218. Moreover, under Minnesota law, MDNR “is required to
complete an environmental review before permitting mineral-
deposit evaluation or the construction or expansion of a metallic
mineral processing facility.” Id. at 215.

Finally, the court refused to rely on federal case law requiring
environmental review for federal gas and oil leases. Id. at 219.
The court concluded it was not bound by the federal cases, which
it did find to be “persuasive in the factual circumstances present
here.” Id. The court stated that “there are no definite, site-specific
environmental changes contemplated by the mineral leases.” Id.
Instead, the court noted that the “leases transfer only the right to
explore for and mine minerals from the state to the lessees, and
future exploration and mining activities remain subject to the
MEPA and the rules governing environmental review.” Id. The
court therefore rejected the analysis of the federal cases because
they would effectively require MDNR to conduct environmental
review for all parcels offered for lease regardless of whether a bid
was actually received and to assume that extensive exploration
activities would occur on those parcels notwithstanding previous
practices to the contrary. Id.

After the Minnesota Court of Appeals affirmed MDNR’s
decision not to require an EAW for the issuance of the metallic
mineral leases, the Minnesota Supreme Court denied certiorari on
November 26, 2013. The Executive Council therefore approved
the issuance of 31 mineral leases to the mineral exploration
companies.

Editor’s Note: The reporters’ firm was involved in the
metallic lease sale case.

MINNESOTA DISTRICT COURT REFUSES TO DISMISS CLAIMS

THAT WATER APPROPRIATION PERMITTING VIOLATES THE

MINNESOTA ENVIRONMENTAL RIGHTS ACT AND THE PUBLIC

TRUST DOCTRINE

On September 11, 2013, Ramsey County District Court Judge
Margaret Marrinan issued an order and memorandum in the
matter entitled White Bear Lake Restoration Ass’n ex. rel. State
of Minnesota v. Minnesota Department of Natural Resources, No.
62-CV-13-2414 (Ramsey Cnty. Dist. Ct. filed Apr. 10, 2013). The
order denied the MDNR’s motion to dismiss the claims on the
pleadings.

The complaints were filed by two citizen property owner
organizations with riparian rights and other interests in White
Bear Lake. The complaint alleged, among other things, four
primary facts. First, over the past 20 years MDNR’s allowance of
groundwater appropriation via high capacity wells for municipal
and other large water supply uses from the aquifer underlying and
supplying water to White Bear Lake had doubled. Second, both
the lake and aquifer levels have declined to historic low levels
despite normal precipitation levels. Third, a U.S. Geological
Survey (USGS) study using isotope analysis of water from the
lake and the wells permitted by MDNR demonstrates that the

wells are drawing water from both the lake and the aquifer.
Fourth, the approximately five-foot vertical decline in the water
level in White Bear Lake had exposed lakebed extending hun-
dreds of feet from the normal shoreline and caused invasion of
noxious species, reduction of fish habitat, and loss of recreational
uses of the lake. Based on these factual allegations, the complaints
alleged MDNR had violated the Minnesota Environmental Rights
Act (MERA), Minn. Stat. §§ 116B.01–.13, and the public trust
doctrine.

MDNR moved to dismiss the complaints because the issuance
of a water appropriation permit does not have any independent
environmental effect. According to MDNR, the municipalities, not
MDNR, “control the amount of water actually used under the
permits” and are “responsible for the alleged doubling of ground-
water use since 1980.” Order & Memorandum at 6. The court
rejected this argument, concluding that plaintiff’s focus is upon
MDNR’s responsibility as the “gatekeeper” and the agency’s
“exclusive powers to issue, modify or terminate these water
withdrawal permits.” Id. The court concluded that MDNR’s
“failure to protect the lake and aquifer by issuing excessive
withdrawal permits that allow for significant increases in water
appropriations is the essence of [the] complaint.” Id.

The court also rejected MDNR’s argument that the com-
plaints should be dismissed because they did not name the
municipal permit holders as parties. The court held that it had the
power to enjoin MDNR to protect and restore both the lake and
the aquifer. Id. at 7–8.

Further, the court was not persuaded by MDNR’s argument
that the claims were non-justiciable political questions that the
court could not decide because of separation of powers. The court
determined that it had jurisdiction to enforce MERA and, by
assuming that jurisdiction, “is not second guessing the policy
determinations of the legislature . . . .” Id. at 9.

MDNR’s final argument was that the public trust doctrine
claim should be dismissed because that doctrine did not protect
groundwater. The court also rejected that argument, finding the
pleadings alleged that MDNR had breached its duties with regard
to the classic public trust assets, including the lakebed and the
navigable waters of White Bear Lake. Id. at 11–13.

Accordingly, the court denied MDNR’s motion to dismiss in
its entirety. The case is currently scheduled for trial in August
2014.

Editor’s Note: The reporters’ firm is involved in the White
Bear Lake case.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

ALLIGATOR NUISANCE UPDATE

Volume XXX, No. 3 (2013) of this Newsletter reported
on Christmas v. Exxon Mobil Corp., 2011-CA-01311-COA,
2013 WL 2302708 (Miss. Ct. App. 2013), involving whether
alligators inhabiting land owned by Exxon Mobil Corporation
(ExxonMobil) constituted a public nuisance. The Mississippi
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Court of Appeals reversed the circuit court’s grant of summary
judgment for ExxonMobil and remanded. ExxonMobil petitioned
for a rehearing that was denied. ExxonMobil then filed with
the Mississippi Supreme Court a petition for writ of certiorari
that was granted on December 5, 2013. See Christmas v. Exxon
Mobil Corp., 2011-CT-01311-SCT, 127 So. 3d 1115 (Miss.
2013) (unpublished table opinion). On December 23, 2013,
the State of Mississippi filed an amicus curiae brief on behalf
of the Mississippi Department of Wildlife, Fisheries, & Parks
(MDWFP) arguing that (1) allowing private landowners to
maintain a nuisance claim based on the presence of wild alligators
on adjoining property would be contrary to state law and
the MDWFP’s alligator regulations, and would undermine
the MDWFP’s regulatory authority over wild alligators; (2) the
American alligator is a protected species in need of management
rather than a nuisance that must be abated; and (3) private
landowners have no duty to control wild alligators under the
doctrine of ferae naturae. The MDWFP says between 32,000
and 38,000 wild alligators live in Mississippi, with about
408,000 acres of habitat. Oral arguments were set for February 4,
2014, in the Mississippi Supreme Court.

N E W  M E X I C O  —  M I N I N G

ST U A R T  R.  B U T Z I E R

—  R E P O R T E R  —

NEW MEXICO SUPREME COURT VALIDATES DESIGNATION OF

MT. TAYLOR AS A TRADITIONAL CULTURAL PROPERTY

The New Mexico Supreme Court has upheld a state commit-
tee’s permanent designation of approximately 400,000 acres of
public lands on Mt. Taylor in west-central New Mexico as a
traditional cultural property (TCP) to be listed on the State
Register of Cultural Properties under the New Mexico Cultural
Properties Act (Act), N.M. Stat. Ann. §§ 18-6-1 to -17. See
Rayellen Res., Inc. v. N.M. Cultural Props. Review Comm., No.
33,497, 2014 WL 486088 (N.M. Feb. 6, 2014). The court reduced
the original TCP listing, however, by approximately 19,000 acres
comprising common lands of the Cebolleta Land Grant, a
Mexican land grant-merced the private rights to which were
confirmed by the United States under the Treaty of Guadalupe
Hidalgo. See Treaty of Peace, Friendship, Limits, and Settlement,
U.S.-Mex., art. VIII, Feb. 2, 1848, 9 Stat. 922. The ruling gives
the State Historic Preservation Officer (SHPO) greater input into
state approval processes for activities proposed on lands compris-
ing the TCP or on nearby lands where proposed activities may
affect the cultural values recognized by the TCP, but leaves
several uncertainties in its wake.

In upholding the Cultural Properties Review Committee’s
(Committee) TCP designation of most of the land on Mt.
Taylor—considered to be sacred and historically and culturally
significant by the five tribes that nominated it for listing—the
court reversed a trial court’s rulings that the Committee had:
(1) violated due process by failing to provide personal notice to
all affected property interest owners, including all mineral rights
holders, 2014 WL 486088, at *5–8; and (2) exceeded its authority
under the Act by designating an expanse so large that it lacks

integrity of location and cannot be reasonably inspected and
maintained as the Act requires, id. at *8–9. The supreme court
also held, among other rulings beyond the scope of this report,
that the Committee: (3) did not need its own listing procedures or
regulations because the Act authorized it to follow federal TCP
listing procedures developed under the National Historic Preser-
vation Act, id. at *12; and (4) sufficiently followed those federal
procedures and did not violate constitutional protections against
the establishment of religion under the Establishment Clause test
in Lemon v. Kurtzman, 403 U.S. 602 (1971), since the TCP listing
was based largely on historic evidence, primarily promotes
historic preservation as opposed to advancing religion, and does
not foster excessive governmental entanglement in religion. 2014
WL 486088, at *15.

This report first describes the background and procedural
avenues that brought the case before the supreme court. It then
examines the three key holdings of the court on the points the trial
court had relied upon to vacate the listing. Finally, it discusses
some of the implications of the decision for activities requiring
administrative approval processes and highlights certain practical
uncertainties in how the decision may be interpreted going
forward. For a report on the decision of the trial court, see Vol.
XXVIII, No. 1 (2011) of this Newsletter.

Background and Procedural History

In early 2008, only days after a U.S. Forest Service (Forest
Service) archaeological report determined the cultural and
ethnographic history of Mt. Taylor made it eligible for listing on
the National Register of Historic Places, the Pueblos of Acoma,
Laguna, and Zuni; the Hopi Tribe; and the Navajo Nation
(collectively, Nominating Tribes) nominated a somewhat different
delineation of Mt. Taylor for an emergency listing on the State
Register of Cultural Properties under provisions of the Act
allowing for emergency listings for up to one year while the
Committee investigates whether to make the listing permanent.
2014 WL 486088, at *2 (citing N.M. Stat. Ann. § 18-6-12). The
Committee then approved separate variants of the Mt. Taylor area
for emergency listing twice, on February 22, 2008, and then again
on June 14, 2008, after the New Mexico Attorney General
determined the original notice provided to members of the public
was inadequate. Id.

On April 22, 2009, the Nominating Tribes nominated another
variant of the area for permanent listing. Efforts ensued to provide
the public with notice, including publication in newspapers and
personal notice mailed only to surface owners despite knowing of
the existence of mineral owners. Following a public hearing and
certain post-hearing adjustments to the TCP area, the Committee
voted to approve still another variant of the area for permanent
listing on June 5, 2009, issuing a final order on September 14,
2009. Id. at *2–3.

Several parties appealed the TCP listing to the state district
court raising numerous issues, and following oral argument,
the trial court reversed the listing on the grounds that due process
was violated, the size of the TCP was not permissible under the
Act, and the common lands of the Cebolleta Land Grant were
improperly included. Thereafter, the Acoma Pueblo appealed to
the New Mexico Court of Appeals, which granted intervention to
additional appellants, the Committee and Laguna Pueblo. The
appellees cross-appealed on certain issues that had been decided
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against them by the trial court. The court of appeals certified the
appeal, without deciding it, to the supreme court as “an issue of
substantial public interest.” Id. at *3 (quoting N.M. Stat. Ann.
§ 34-5-14(C)(2)). Oral argument was held in October 2012, and
the supreme court issued its opinion on February 6, 2014.

Key Holdings of the Supreme Court

The supreme court chose not to reach certain standing
challenges due to the importance of the issues in the case and
reviewed the proceedings below to determine whether the Commit-
tee’s decision was “arbitrary, capricious, or an abuse of discre-
tion; not supported by substantial evidence in the record; or,
otherwise not in accordance with law.” Id. at *4 (quoting Sais v.
N.M. Dep’t of Corr., 2012-NMSC-009, ¶ 15, 275 P.3d 104).
Three of the several holdings of the court are reviewed here.

Adequacy of Notice. In the trial court, the parties challenging
the TCP listing alleged multiple due process deficiencies includ-
ing lack of sufficient notice, time allocations problems during
hearings, and ongoing adjustments made throughout the process
to the area proposed for listing. The trial court found that notice
provided by the Committee—which included publishing in local
newspapers and other print and broadcast media, providing access
to the nomination through a website of the Historic Preservation
Division, and mailing to surface owners identified from tax
records—was insufficient because mineral interest owners in the
area of the TCP were not provided with personal notice despite
the undisputed fact that the Nominating Tribes had expressly cited
impending mineral development in the uranium mining district as
a basis for seeking the original emergency listing. Id. at *6.

The supreme court reversed, finding that the Committee
provided notice “reasonably calculated to inform interested
parties of the Mount Taylor permanent nomination.” Id. In so
ruling, the court distinguished Uhden v. New Mexico Oil Conser-
vation Commission, 1991-NMSC-089, 112 N.M. 528, 817 P.2d
721, which had found a due process violation when personal
notice was not provided to mineral interest owners of a well
spacing proceeding. See 2014 WL 486088, at *7. Uhden involved
an adjudication of private property rights, according to the court,
whereas the Committee’s action in listing Mt. Taylor as a TCP “is
a regulatory one more akin to general rule-making than adjudica-
tion, one undertaken to effectuate the Committee’s statutory
powers to identify and preserve our state’s cultural and historic
heritage.” Id. The court went on to state that “[i]f this Court were
to require personal notice to every affected party before an agency
undertakes rule-making such as this, the notice requirement would
be so unduly burdensome and impractical as to be insurmount-
able, in contrast to the reasonableness standard set forth in
Mullane.” Id. (citing Mullane v. Cent. Hanover Bank & Trust Co.,
339 U.S. 306 (1950)).

Size of the Mt. Taylor TCP. The trial court held that the
approximately 400,000 acres of public lands included within the
Mt. Taylor TCP lacked integrity of location as required by the
federal guidelines the Committee had relied on for the listing due
to the massive size of the TCP area and its malleability given
ongoing processes whereby private property owners could
establish eligibility for their lands to be excluded from the TCP
area as so-called “noncontributing” property. Id. at *8–9. In
reversing based on a substantial evidence standard, the supreme
court relied on the fact that the Forest Service’s 2008 archaeologi-

cal report had found integrity of place due to “the site’s ongoing
relationship with traditional cultural practices and because the
physical attributes of the mountain remain largely unchanged.”
Id. at *9.

The trial court also held that the Mt. Taylor TCP was too
large to be capable of maintenance and inspection under statutory
requirements of the Act. The supreme court, however, saw “no
reason, either in the text of the Act or in logic, why our state
authorities are prohibited from listing a property simply because
it is large.” Id. at *8. The court further reasoned that the state
and federal public land management agencies have inspection
programs, and there was no reason for the Committee to make a
finding on whether the area was susceptible of being maintained
since the question of whether and how to inspect and—based on
that inspection—maintain the property, are statutory consider-
ations that follow rather than precede the listing. Id. (citing N.M.
Stat. Ann. § 18-6-5(E)).

Cebolleta Land Grant Common Lands. One of the three bases
the trial court relied upon to vacate the Mt. Taylor TCP listing
was its conclusion that the Committee improperly included
common lands of the Cebolleta Land Grant in the designated TCP
area. On this point the supreme court agreed with the trial court,
but it determined that excluding the lands would not undermine
the overall listing. Id. On the question of whether the Cebolleta
lands had been properly included in the listing by the Committee,
the Committee actually took no position in the supreme court,
leaving it to Acoma Pueblo to argue the inclusion was proper, and
for the court to decide the question. Id. at *9–12.

Under the supreme court’s analysis, New Mexico’s courts
“have long recognized that the common lands of a community
land grant are jointly held as private property by the heirs of the
land grant.” Id. at *10 (citing Mondragon v. Tenorio, 554 F.2d
423, 424–25 (10th Cir. 1977), recognized by Maestas v. Bd. of
Trustees of Anton Chico Land Grant, 1985-NMSC-068, ¶¶ 8–9,
103 N.M. 77, 703 P.2d 174). Acoma Pueblo had relied on a New
Mexico Land Grants Act provision that refers to all land grants-
mercedes as “political subdivisions of the state,” id. at *9 (empha-
sis omitted) (quoting N.M. Stat. Ann. § 49-1-1), and the fact that
“the Cultural Properties Act defines ‘state land’ as ‘property
owned, controlled or operated by a . . . political subdivision of the
state.’ ” Id. at *10 (emphasis omitted) (quoting N.M. Stat. Ann.
§ 18-6-3(E)). The Pueblo argued that the purpose of the Land
Grants Act’s addition of the “political subdivision” language in
2004 was to allow land grants to receive state funding without
violating the antidonation clause of the New Mexico Constitution,
and that land grants thus benefitting from state funds “should also
bear the burdens of that status for purposes of historical protection
under the Cultural Properties Act.” Id. at *11; see N.M. Const.
art. IX, § 14.

The supreme court, however, employing statutory construc-
tion principles allowing courts to avoid results that are absurd,
unreasonable, or contrary to a statute’s spirit, cited the history and
background of the Land Grants Act to reject the Pueblo’s
arguments. According to the court, privately held land grants once
belonging to Mexicans are to be “inviolably respected” under the
express terms of the Treaty of the Guadalupe Hidalgo, and
construing the Land Grants Act amendment in 2004 as transform-
ing those private rights to public lands would constitute a
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“legislative taking.” 2014 WL 486088, at *11. The court found
itself compelled by other statutory construction principles to favor
“an interpretation that complies with the international treaty, the
New Mexico Constitution, and our long-standing jurisprudence
recognizing the private property rights inherent in a community
land grant’s common lands.” Id.

Implications and Remaining Uncertainties

Six years after the Nominating Tribes proposed the Mt.
Taylor listing, the supreme court’s Rayellen opinion validated the
Committee’s designation of the land mass as a TCP against
numerous challenges. As a result, state agencies asked to autho-
rize or permit projects in or near the TCP area now must consult
with the SHPO, who in turn will consult with the tribes. In
essence, the issue for any undertaking requiring state approval
within or adjacent to the TCP area will be whether and to what
extent the project might impact historic and cultural values sought
to be preserved by the designation, and whether plan adjustments
could be made or alternatives pursued that might better promote
those values.

This likely will be an issue not only for projects on the public
lands to which the court seemingly confined the TCP by its
decision, but also on most or all of the private “noncontributing”
lands within the outer boundary of the TCP, as well as on adjacent
lands that now would include the Ceboletta Land Grant’s common
lands carved from the TCP area by the court. Exactly what types
of projects will be asserted as having impacts on the TCP, and in
what locations, remains to be seen.

O K L A H O M A — O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

NO FIDUCIARY RELATIONSHIP ARISES FROM OIL AND GAS

LEASE; UNJUST ENRICHMENT AND CONSTRUCTIVE FRAUD

UNAVAILABLE WHERE ADEQUATE REMEDY AT LAW

In Krug v. Helmerich & Payne, Inc., 2013 OK 104, 2013 WL
6452587, the Oklahoma Supreme Court reaffirmed that under
Oklahoma law, a lessee/operator does not owe a fiduciary duty to
royalty owners under an oil and gas lease. The court also reversed
awards of disgorgement profits and damages under equitable
claims of constructive fraud and unjust enrichment because the
plaintiffs had an adequate remedy at law under their claim for
breach of the implied covenant to protect against drainage.

In Krug, royalty owners in two 640-acre governmental
sections brought a class action lawsuit against Helmerich &
Payne, Inc., the operator of the wells on those sections, alleging
that the operator breached the implied covenant of their oil and
gas leases to protect against drainage and also breached its duties
by failing to pay them their royalty share of proceeds received by
the operator under a take-or-pay settlement that the operator had
entered into with its gas purchaser. The plaintiffs claimed, and
the jury found, that the settlement included payments for un-
compensated drainage. The court instructed the jury on three
alternative theories: the implied duty to protect against drainage,
breach of fiduciary duty, and constructive fraud and unjust

enrichment. The jury returned a verdict in favor of the plaintiff
class, awarding $3,650,000 for breach of the implied covenant to
protect against drainage, $4,055,000 for breach of fiduciary duty
for failure to prevent uncompensated drainage, and $6,845,000 for
constructive fraud in connection with the settlement with the gas
purchaser. 2013 OK 104, ¶ 8. In connection with the constructive
fraud theory, the jury also awarded $61,662,000 in disgorgement
profits. Id. ¶ 9. The trial court treated the constructive fraud
verdict and award of disgorgement profits as advisory and
determined that the award for disgorgement profits should be
increased to $112,677,750, and that $6,845,000 should be
awarded for constructive fraud. Id. ¶ 10. The trial court also
awarded interest on the amounts awarded for disgorgement profits
and constructive fraud, and awarded plaintiffs their costs and
attorney fees. Id.

The Oklahoma Court of Civil Appeals affirmed the judgment
in part and reversed it in part. The Oklahoma Supreme Court
granted certiorari and affirmed the judgment awarding damages
for breach of the implied covenant to prevent drainage. The court
reversed the judgment awarding damages for breach of fiduciary
duty, holding that under Oklahoma law, a fiduciary relationship
does not arise from an oil and gas lease. Id. ¶ 15. The court stated
that the only exception recognized by its prior cases is that a unit
operator in a unitized section owes a fiduciary duty to royalty
owners and lessees under the unitization order and unitization
agreement. Id. The court also reversed the judgment on the
equitable theories of unjust enrichment and constructive fraud,
finding that the jury’s award of damages for breach of the implied
covenant to protect against drainage provided the plaintiffs with
an adequate remedy at law and that equitable relief is not
available when a plaintiff has an adequate remedy at law. Id. ¶ 37.

On February 24, 2014, the Oklahoma Supreme Court denied
the plaintiffs’ petition for rehearing.

THIRD-PARTY CONTRACTOR GIVEN BENEFIT OF

OPERATOR’S LIEN GRANTED BY UNITIZATION ORDER AND

PLAN OF UNITIZATION

In GasRock Capital, L.L.C. v. EnDevCo Eureka, L.L.C., 2013
OK CIV APP 98, 313 P.3d 1028, the court held that a third-party
drilling contractor hired by a unit operator of a fieldwide unit
created under the Unitization Act of 1951, Okla. Stat. tit. 52
§§ 287.1–.15, was entitled to the first priority granted to the
operator for the operator’s lien created by the plan of unitization
(Plan) and by id. § 287.8. In GasRock, the unit operator granted
GasRock Capital, L.L.C. (GasRock) a mortgage lien covering the
unit operator’s interest in the unit as well as in other properties
located in Oklahoma as security for amounts loaned under an
advancing term credit agreement. 2013 OK CIV APP 98, ¶ 2.
GasRock filed the mortgage lien in the county records in
April 2006. Id. ¶ 3. Subsequently, the unit operator hired a
drilling contractor, Pan American Drilling Services, L.L.C. (Pan
American), to drill a well in the unit. Pan American commenced
work in September 2007. Id. ¶ 4. After the unit operator failed to
pay Pan American for its services, Pan American filed its oil and
gas lien statement in the county records. Id. ¶ 5. The unit operator
also defaulted on its payment obligation to GasRock. GasRock
filed suit, seeking a determination that its mortgage lien had
priority over Pan American’s lien because GasRock’s mortgage
lien was filed before Pan American performed any services for the
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unit operator. Id. ¶ 6. The trial court granted summary judgment
in favor of Pan American, finding that its lien had priority over
GasRock’s mortgage lien. Id. ¶ 7.

The Oklahoma Court of Civil Appeals affirmed. Noting that
the unit operator’s statutory lien has priority regardless of the
first-in-time recording of the mortgage, the court held that Pan
American had the benefit of that lien, and that it was perfected
when notice of the Plan was filed in the county records in 1962,
which was several decades before the mortgage was granted and
before the services were contracted for in the unit. The court
noted that under the Plan, the unit was granted a first and prior
lien to secure the payment of “Unit Expense,” further noting that
the Plan stipulated that this lien was to protect “the Unit Operator
or other Lessees or Persons entitled to receive or share in the
monies, the payment of which is secured thereby . . . .” Id. ¶ 11
(emphasis omitted). The court concluded that Pan American
“clearly” fell within the category of persons entitled to the benefit
of the lien to recover its unit expenses. Id. ¶ 13.

The court also affirmed a summary judgment against another
drilling contractor, KAL Drilling Company (KAL), that also
performed services for the unit operator, finding that a prior
federal court order determining that GasRock’s mortgage lien had
priority over KAL’s lien barred KAL’s claim to the contrary in
the state court action. Id. ¶ 27. GasRock filed a petition for
certiorari with the Oklahoma Supreme Court. However, that
petition was withdrawn before it was decided and after the parties
reached a settlement. 

AMI PROVISION DID NOT REQUIRE PARTY TO OFFER

ACREAGE ACQUIRED IN THE AMI BUT DECLINED BY OTHER

PARTIES TO AMI AGREEMENT

In Cyanostar Energy, Inc. v. Chesapeake Exploration, L.L.C.,
2014 OK CIV APP 7, 317 P.3d 217, the parties agreed that they
would offer acreage acquired within an area of mutual interest
(AMI) to other parties to the AMI and that the other parties had
the option to take their proportionate share of such acreage by
paying their proportionate share of acquisition costs within 15
days of receipt of the offer. Chesapeake Exploration, L.L.C.
(Chesapeake), which was one of the parties to the AMI, acquired
acreage within the AMI and offered the acreage to the other
parties to the AMI. Certain of the parties elected to accept their
share of the acreage offered, but another party declined the offer.
The parties who elected to accept the acreage sued Chesapeake,
claiming that they were entitled to share in the acreage that was
offered by Chesapeake, but declined by the other AMI party. 2014
OK CIV APP 7, ¶ 5. The trial court granted summary judgment
in favor of Chesapeake. The Oklahoma Court of Civil Appeals
affirmed the judgment, finding that the AMI agreement was silent
on the issue of re-offering rejected acreage and that it would not
read into the agreement any requirement of re-offering acreage.
Id. ¶ 13.

OBLIGATION TO DISCLOSE ACCRUED MINERAL PROCEEDS IN

OFFER TO PURCHASE MINERAL INTEREST

In Widner v. Enerlex, Inc., 2013 OK 91, 313 P.3d 930, the
Oklahoma Supreme Court affirmed a trial court’s grant of
summary judgment to the plaintiffs, rescinding a mineral deed,
finding that the defendant had committed fraud by making an

unsolicited offer to purchase and ultimately purchasing the
plaintiffs’ mineral interest without disclosing to the plaintiffs that
their interest had been force pooled by the Oklahoma Corporation
Commission (OCC), that they were owed a $60 per acre cash
bonus and a 1/8 royalty interest under the pooling order, and that
$34,413.94 in accrued royalties had been reported and transmitted
for the plaintiffs’ benefit to the OCC. This is a companion case to
Croslin v. Enerlex, Inc., 2013 OK 34, 308 P.3d 1041.

S O U T H  D A K O T A  —  

O I L  &  G A S

D W I G H T  G U B B R U D

M A X  M A I N

—  R E P O R T E R S  —

RISK PENALTY IMPOSED FOR WELL DRILLED PRIOR TO

OBTAINING A POOLING ORDER

On July 11, 2013, Luff Exploration Company (Luff) received
a permit to drill an oil and gas well from the South Dakota
Department of Environment and Natural Resources. On July 17,
2013, Luff offered a lease to one of the unleased mineral owners
and requested the lease be returned within 30 days. Luff advised
that if the mineral owner declined to lease her minerals or elected
not to participate in the cost of the well, Luff intended to recover
risk compensation of 100% of the reasonable, actual drilling
costs pursuant to S.D. Admin. R. 74:12:10:03. The next day, the
mineral owner emailed that she wished to continue her unleased
status. See Findings of Fact, Conclusions of Law, and Order, In re
Petition of Luff Exploration Co., Case No. 28-2013 (SDBME
Nov. 21, 2013).

On July 23, 2013, Luff petitioned the South Dakota Board
of Minerals and Environment (SDBME) for an order pooling all
interests in a 960-acre spacing unit. Drilling of the well
commenced on July 28, 2013, and the rig was released on August
19, 2013. Id. at 5. After the well was drilled, the mineral owner
intervened in opposition to Luff’s petition for pooling order. Id.

At the SDBME hearing, which was held after the well was
completed, the mineral owner argued that she should be allowed
30 days to decide whether to participate in the well or lease her
minerals after Luff provides her with all of the information,
records, assessments, analyses, and reports that Luff itself relied
upon for the purpose of determining whether to go forward with
drilling.

The SDBME denied the mineral owner’s request and
concluded that Luff’s actions in drilling the well prior to obtaining
a pooling order did not prevent it from recovering a 100% risk
compensation penalty. Id. at 11. The board ordered that Luff was
entitled to recover from the mineral owner’s share of production
from the spacing unit, exclusive of a one-eighth royalty, the
mineral owner’s proportionate share of the reasonable actual costs
of drilling, equipping, and operating the well until the market
value of that production equals the sums paid by or charged to
mineral owner’s interest, plus the 100% penalty. Id. at 13.
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T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

CONTRACTUAL INDEMNITY DENIED TO INTENTIONAL

WRONGDOER LIABLE TO INDEMNITOR’S BUSINESS

ASSOCIATES

Jerry Hamblin and Thomas Lamont formed Ricochet
Energy, Inc. (Ricochet) in 1996 to generate oil and gas prospects.
When Lamont left the company in 2006, he, Hamblin, and
Ricochet negotiated a “Master Agreement” that identified unde-
veloped prospects in which Lamont would retain the right to
participate and permitted Lamont to compete against Ricochet
except in specific instances. In the Master Agreement Hamblin
and Ricochet further agreed to indemnify Lamont against liability
thereafter occurring “which in any way pertains to Ricochet
Energy, Inc. and/or its operations, actions and inactions.”
Hamblin v. Lamont, No. 04-12-00852-CV, 2013 WL 6492152,
at *3 (Tex. App.—San Antonio Dec. 11, 2013, no pet. h.). As
soon as he departed, Lamont wrongfully used a map that had
been a trade secret of Ricochet to the detriment of Vaquillas
Energy Lopeno Ltd. (Vaquillas) and JOB Energy Partners II, Ltd.
(JOB), with whom Ricochet had contracted to acquire and
develop the “Lopeno Prospect” gas reservoir in Zapata County,
Texas. A judgment against Lamont for tortious interference with
Ricochet’s contracts with Vaquillas and JOB was affirmed in
Lamont v. Vaquillas Energy Lopeno Ltd., No. 04-12-00219-CV,
2013 WL 6480590 (Tex. App.—San Antonio Dec. 11, 2013, no
pet. h.). A summary of that opinion (as originally issued before
slight modification on rehearing) appears in Vol. XXX, No. 4
(2013) of this Newsletter.

Shortly after being sued in the Vaquillas lawsuit, Lamont
made a demand on Hamblin and Ricochet to indemnify him
against liability resulting from the suit. Hamblin and Ricochet
refused, and Lamont sued them for a declaration that they were
required to indemnify him. The same trial court that rendered
judgment against Lamont in favor of Vaquillas and JOB granted
summary judgment in his favor against Hamblin and Ricochet,
ordering them to indemnify Lamont in the amount of the
judgment. The court of appeals reversed the summary judgment.
Hamblin, 2013 WL 6492152.

The court’s decision relied on the Texas express negligence
doctrine, which holds that where an indemnitee seeks to be
indemnified from the consequence of its own negligence, the
agreement must express that intent in specific terms. Id. at *4.
Although this case did not involve any negligence on Lamont’s
part, the same public policy associated with extraordinary risk
shifting upon which the express negligence doctrine is based
should apply with equal or greater force to intentional torts,
the court declared. Id. at *5. “[O]nly an indemnity provision
specifically stating an intent to indemnify the indemnitee for the
indemnitee’s intentional torts should be enforceable against the
indemnitor for the indemnitee’s intentional acts,” it continued, and
it could not conclude that the indemnity provision in question
expressly stated such an intention. Id.

HORIZONTAL WELLBORE HELD LOCATED ON EACH TRACT

TRAVERSED, ROYALTY HELD ALLOCABLE ACCORDING TO

PRODUCING WELLBORE LENGTH

The court in Springer Ranch, Ltd. v. Jones, No. 04-12-00554-
CV, 2013 WL 6714072 (Tex. App.—San Antonio Dec. 20, 2013,
no pet. h.), was called upon to construe an extremely unusual
agreement entered into among the owners of the surface and
mineral estates of three tracts in La Salle and Webb Counties,
Texas, in 1993. In an effort to avoid conflicts over entitlement to
royalty on production from wells drilled under an oil and gas lease
that predated the subdivision of the land, the parties agreed as
follows:

[A]ll royalties payable under the above described Oil
and Gas Lease from any well or wells on said 8,545.02
acre tract, shall be paid to the owner of the surface estate
on which such well or wells are situated, without
reference to any production unit on which such well or
wells are located . . . .

Id. at *1. At the time of the agreement there were six vertical wells
producing under the lease, two on each of the three tracts. Almost
20 years later the first horizontal well, the Springer Ranch No. 2,
was drilled from a surface location on land owned by Springer
Ranch, Ltd. (Springer Ranch), crossing a boundary onto Rosalie
Matthews Sullivan’s property and terminating under Sullivan’s
land. Springer Ranch sued Sullivan seeking a declaratory
judgment that under the 1993 contract, it alone was entitled to
royalties on production from the horizontal well. Sullivan was
granted summary judgment that the contract required that royalties
from the Springer Ranch No. 2 and future horizontal wells be
allocated to the owners of each tract crossed by the wellbore in
proportion to the producing portions of the well situated on each
tract, and the court of appeals affirmed. Id. at *1–3.

Springer Ranch argued that the plain language of the contract
required royalty payment only to the single owner of the surface
estate of the location of the “well,” meaning the visible location
of the land from which hydrocarbons exited. The court of appeals
rejected Springer Ranch’s narrow definition of the “well,”
adopting the view of legal and lay authorities that a well consists
of the entire hole, not just the wellhead. Id. at *5. Further, the
“surface estate” of land encompasses not only the top of the
ground but all portions of the earth, including subsurface, “over
which the surface estate owner holds dominion after a severance
of the mineral estate.” Id. at *6. That the contract required royalty
payment to the surface estate owner “without reference to any
production unit” was irrelevant to the court: The trial court’s
judgment did not allocate royalties based on any production unit
for the well but according to producing wellbore length. Id.
at *7–8.

The court went on to uphold the trial court’s determination
that royalty production from a horizontal wellbore must be
allocated between two tracts according to the producing wellbore
length underlying each tract. Id. at *8–9. That legal conclusion is
far from obvious, and the court of appeals did little to explain it
other than to cite summary judgment evidence presented by
Sullivan. That aspect of the decision seems, in any event, to have
limited precedential value. Springer Ranch seems to have made no
effort to raise a fact issue about the amount of production
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originating from each portion of the wellbore, focusing entirely on
its legal argument that such an allocation was unnecessary.

RESERVATION OF 1/2 OF 1/8 ROYALTY INTEREST CONSTRUED

AS “FLOATING” 1/2 OF ROYALTY

The court in Graham v. Prochaska, No. 04-12-00755-CV,
2013 WL 6858172 (Tex. App.—San Antonio Dec. 31, 2013, no
pet. h.), seems to have taken about as far as possible the doctrine
that different parts of a deed must be harmonized to reach a
construction of a royalty reservation that is otherwise scarcely
apparent.

The court construed a 1950 deed from George and Elsie
Ann Prochaska to John and Frances Regmund, conveying a tract
of land in Karnes County, Texas, subject to the following
reservation:

SAVE AND EXCEPT, however, there is reserved
unto George Prochaska, his heirs and assigns, one-half
(1/2) of the one-eighth (1/8) royalty to be provided in
any and all leases for oil, gas and other minerals now
upon or hereafter given on said land, or any part thereof,
same being equal to one-sixteenth (1/16th) of all oil, gas
and other minerals of any nature, free and clear of all
costs of production, except taxes;

. . . .

AND PROVIDED this reservation is burdened
with paying the two outstanding mineral royalty
reservations, each of One-Fourth (1/4) of one-eighth
(1/8) royalty . . . . And this reservation shall only be
effective to the extent that one or both of said
outstanding reservations become terminated.

It being the intent of the parties hereto that John W.
Regmund and wife, Frances E. Regmund, as of the
effective date hereof, shall be vested with and entitled to
one-half (1/2) of the usual one-eighth (1/8) royalty in
and to all oil, gas and other minerals in[,] on and/or
under the property herein conveyed, and the reservation
herein above recited in favor of the grantor herein, shall
relate to and cover only the one-half (1/2) of one-eighth
(1/8) royalty interest previously reserved . . . , if, as and
when said interest in favor of said parties terminate.

Id. at *1. The deeds creating the outstanding interests referred to
in the Prochaska-Regmund deed had each reserved a one-fourth
mineral interest, exclusive of the right to execute oil and gas
leases and to receive bonuses and delay rentals, i.e., one-fourth of
the royalty payable under any lease that might be executed, not
limited to one-fourth  of one-eighth of production, for a limited
term (presumably a term of years and so long thereafter as oil or
gas is produced, although the opinion does not reveal the precise
definition of the deeds’ term).

At the time of the 1950 deed, leases providing for a
landowner’s royalty of one-eighth were in effect. The Regmunds,
successors to the grantees’ interest, executed new leases providing
for one-fifth royalty and filed suit for a declaratory judgment that
the deed had reserved to the Prochaskas a fixed royalty interest of
one-sixteenth of total production. The Prochaskas counterclaimed
for a judgment declaring they were entitled to a royalty of one-

half of the one-fifth royalty payable under the current lease. The
trial court granted the Proshaskas’ motion for summary judgment,
and the court of appeals affirmed. Id. at *2.

The court framed the issue as depending on the parties’
intention to create either of two fundamentally distinct kinds
of nonparticipating royalty interest: a “fixed” royalty of an
unchanging fraction of total production or a “floating” royalty
interest that varies with the fraction of production reserved to the
lessor in an applicable oil and gas lease (referring to those quoted
adjectives as the “more recent terms” that “vividly describe the
differing natures of the two types of royalty interests”). Id. at *5
n.4. The court acknowledged the line of cases construing fractions
“of one-eighth royalty” as fixed royalty interests but declined to
follow them. Id. at *7. Such a construction would ignore the full
context of the Prochaskas’ reservation, according to the court. Id.
at *8. “The use of the word ‘the’ denote[d] that ‘the one-eighth
royalty’ is a distinct or particular royalty,” the court explained,
and “[t]he succeeding phrase, ‘to be provided in any and all leases
for oil, gas and other minerals now upon or hereafter given on
said land, or any part thereof,’ further distinguishes and
particularizes ‘the one-eighth royalty.’ ” Id. at *6. That language,
the court went on, objectively expressed the parties’ intent to
reserve one-half the royalty to be provided in current and future
leases and also the parties’ assumption that the landowner’s
royalty would always be one-eighth, consistent with the lease then
covering the property. Id. at *8. (The court noted that parties in an
earlier period mistakenly assumed and conceptualized the
landowner’s royalty as set at one-eighth of production, which it
called the “estate-misconception theory.” Id. at *4.)

The court also acknowledged that the subsequent phrase
“same being equal to one-sixteenth (1/16th) of all oil, gas and
other minerals,” standing alone, would reserve a fixed royalty
interest. But the prior phrase, it explained, objectively showed that
the parties assumed the landowner’s royalty would always be one-
eighth. The court harmonized the second phrase as a statement of
the value that the parties mistakenly expected the Proschaskas’
“floating” one-half of the royalty would always have. Id. at *8.

What seem to be the strongest indications in the 1950 deed
that the parties intended that the Proshaskas, as grantors, should
be entitled to one-half of whatever royalty might be reserved in a
future lease, found in the “intent” portion of the deed, are treated
in the opinion as supporting the court’s construction but not
central to it. The deed calls the interest intended to be vested in
the grantees one-half “of the usual one-eighth (1/8) royalty,”
similar to the interest reserved to the grantors, and likewise refers
to the previously reserved interests as amounting to a one-half “of
one-eighth (1/8) royalty interest,” although they were actually
one-half of any landowner’s royalty reserved in an existing or
future lease. The court’s decision would be more persuasive if it
had focused on the parties’ statement of intent instead of
attempting to distinguish a reservation of “one-half of the one-
eighth royalty” or “one-half of the usual one-eighth royalty” from
a reservation of “one-half of the one-eighth royalty to be provided
in any and all leases.” If the reference to a lease or leases is alone
enough to transform a fixed royalty in total production into a
fraction of the royalty to be reserved in any future lease, there may
be little or no limit to the wording that might be construed to
allow a court to ignore language in a deed that seems plainly to
denote a fixed interest in total production.
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DEFENDANT PARTIES TO OIL AND GAS TRANSACTIONS HELD

WITHOUT MINIMUM CONTACTS TO ENABLE EXERCISE OF

TEXAS LONG-ARM JURISDICTION

A number of reported cases in recent years have dealt with
the question of whether Texas courts may exercise jurisdiction
over nonresidents sued in Texas over oil and gas transactional
disputes. The latest are Curocom Energy LLC v. Shim, No. 01-13-
00462-CV, 2013 WL 6029532 (Tex. App.—Houston [1st Dist.]
Nov. 14, 2013, no pet. h.), and Parex Resources, Inc. v. ERG
Resources, LLC, Nos. 14-13-00043-CV, 14-13-00073-CV, 2014
WL 295497 (Tex. App.—Houston [14th Dist.] Jan. 28, 2014,
no pet. h.).

The standard, derived from federal due-process jurisprudence
and applied by the courts in both decisions, focuses on whether
the nonresident defendant has purposefully availed itself of the
privilege of conducting activities within the forum state such that
the defendant reasonably could anticipate being sued there. A
nonresident’s contacts can give rise to either specific or general
personal jurisdiction. Specific jurisdiction exists when the cause
of action is related to the nonresident’s purposeful activities in the
forum, whereas general jurisdiction exists when the nonresident
has continuous and systematic contacts with the forum. Both
Curocom and Parex principally addressed the plaintiffs’ con-
tentions that the Texas courts had specific jurisdiction.

Curocom Energy LLC (Curocom), sued Young-Sub Shim, a
Korean businessman who was an officer and principal owner of
Woolim Construction, a Korean company that owned Woolim
Resources, another Korean company that owned Woolim Energy,
a Texas company that owned oil and gas leases in the Caliente
Field in Karnes County, Texas. Shim had personally negotiated
Woolim Energy’s purchase of the leases in 2006, and he had
traveled to Texas and visited the property after the acquisition. In
May 2007, after another officer of Woolim Resources had
approached Curocom, Curocom’s chairman met with Shim in
Korea, where Shim allegedly touted the Caliente Field and
assured Curocom’s chairman that a Curocom-Woolim Energy
joint venture would succeed. Curocom purchased a 90% interest
in the Caliente Field, after which it sued Shim, among others,
alleging he fraudulently withheld unfavorable information known
at the time of the meeting. Curocom, 2013 WL 6029532, at *1.

The Curocom court affirmed the trial court’s grant of Shim’s
special appearance. Although a defendant purposefully avails
himself of a jurisdiction’s laws by the purchase or sale of real
property there, the court pointed out, “[a] defendant’s con-
versation in another country about real property in the forum state
. . . is not a sufficient contact if the defendant holds no interest in
the property.” Id. at *2. Shim had negotiated Woolim Energy’s
purchase of the Caliente Field and then had traveled to Texas, but
this lawsuit dealt with a different transaction, Woolim Energy’s
later sale to Curocom. Shim individually never owned or sold an
interest in the Caliente Field, and because his alleged fraudulent
conduct occurred in Korea, not Texas, “he [had] not purposefully
availed himself of the benefits of doing business in Texas,” the
court explained. Id. at *3.

Parex reversed the trial court’s denial of a special appearance
by Parex Resources, Inc. (Parex Resources), a Canadian corpo-
ration, and affirmed its order granting that of a subsidiary, Parex
Resources (Bermuda), Ltd. (Parex Bermuda). The suit had been

brought by ERG Resources, LLC (ERG) against them and
Ramshorn International Limited (Ramshorn), an affiliate of
Nabors Industries Ltd. (Nabors Industries) organized in Bermuda
that owned oil and gas properties in Colombia and Peru. ERG had
contracted to acquire from Nabors Global Holdings II, Limited
(Nabors Global), a subsidiary of Nabors Industries, shares of
Ramshorn relating to its Colombian assets. Id. at *1. The
acquisition failed to close, and Nabors Global shortly thereafter
sold the shares to newly formed Parex Bermuda. ERG sued
Nabors Global, Ramshorn, and Parex Resources before the sale
to Parex Bermuda closed, making tortious interference claims
against Parex Resources (and against Parex Bermuda once it came
into existence) and alleging fraud on the part of Ramshorn.
Id. at *3.

Parex Resources, the court concluded, had not purposefully
availed itself of the privilege of conducting activities in Texas. Id.
at *17. Its initial contact with Nabors regarding the purchase of
Ramshorn shares was solicited by Nabors and did not stem from
an unsolicited decision by Parex Resources to reach into Texas.
Id. at *9. Parex Resources never met with anyone in Texas about
the purchase, although Nabors was headquartered in Houston;
instead, all of its contacts with Nabors were via telephone calls
and emails from Canada or Colombia. “The fact that Parex
[Resources] was contacting Texas was fortuitous and attenuated,”
the court remarked, “and not for the purpose of obtaining some
benefit, advantage, or profit of Texas.” Id. at *14. Likewise, for
essentially the same reasons, Parex Bermuda had not purposefully
availed itself of the privilege of doing business in Texas. ERG
made the additional argument with respect to Parex Bermuda that
because Parex Bermuda had acquired Nabors Global’s shares of
Ramshorn, Parex Bermuda stood “in Nabors’s shoes” relative to
Nabors’s agreement to sell to ERG, including that agreement’s
selection of Texas as a forum. Id. at *20. The court rejected that
theory on the basis that it focused on ERG’s alleged remedy and
not on Parex Bermuda’s contacts with Texas. Id.

Ramshorn had also made a special appearance to challenge
the court’s personal jurisdiction over it, and the Parex court
affirmed the trial court’s denial of it. The evidence was sufficient,
according to the court, for the trial court to have found that a
Nabors representative had held himself out as Ramshorn’s
president and had made the statements at a meeting in Texas, on
Ramshorn’s behalf, that were the basis of ERG’s fraud claims
against Ramshorn. Id. at *24. It was foreseeable, the trial court
could have inferred, that any disputes derived from that meeting
might be heard in a Texas court. Id.

SALT WATER DISPOSAL WELLS HELD PROPERLY APPRAISED

FOR TAXATION ON INCOME APPROACH

Key Energy Services, LLC v. Shelby County Appraisal Dis-
trict, No. 12-13-00075-CV, 2014 WL 130547 (Tex. App.—Tyler
Jan. 15, 2014, no pet. h.), upheld the trial court’s rejection of the
protest by Key Energy Services, LLC (Key), the operator of two
salt water disposal wells in Shelby County, Texas, of the local tax
appraisal district’s valuation of its wells.

It was improper, Key argued, for the wells to be appraised as
real property separately from the underlying fee. Instead,
according to Key, the value of salt water disposal wells should be
appraised and assessed as business personal property, as was the
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practice before 2007, so that only the surface equipment is
appraised using the cost approach to valuation. The court
disagreed. Tex. Tax Code Ann. § 1.04(2)(F) authorizes the
appraisal and separate taxation of an “estate or interest” in land.
A single tract may include several different aspects of realty, the
court explained, and “[a]t least some of these . . . can be taxed
separately even though all are part of the same surface tract.”
2014 WL 130547, at *9. The court agreed with the appraisal
district that the taxed property, the wells, consisted of the real
property portion (i.e., the right to inject water), together with the
above-ground pumps and tanks, which were personal property.
Evaluating and taxing the wells separately from the underlying fee
did not constitute double taxation. Id. at *10.

The court further endorsed the valuation method used by the
district, as supported most prominently by the expert testimony of
its appraisal consultant. That method chiefly relied on the income
derived from the property, net of expenses, discounted to present
value and limited by a replacement cost factor. Id. at *13. The fact
that another methodology had been used before 2007 did not
establish that the district’s current method was invalid.

DISTRIBUTIONS FROM MINERAL TRUST CHARACTERIZED AS

SEPARATE PROPERTY

The court in Benavides v. Mathis, No. 04-13-00186-CV,
2014 WL 547904 (Tex. App.—San Antonio Feb. 12, 2014, no
pet. h.), affirmed a summary judgment denying the claim by the
wife of a trust beneficiary to one-half of the income derived from
minerals held in the trust.

The trust was established in a trust agreement executed in
1990 by descendants of Arturo T. Benavides, including Carlos Y.
Benavides, Jr., to hold and manage approximately 126,000 acres
of minerals owned by the family. The trust was expressly made
irrevocable but could be amended, except as to its duration, with
the consent of three-fourths in interest of its beneficiaries. As a
participating beneficiary, Carlos was entitled to receive monthly
payments of the net balance of revenues from the trust estate. Id.
at *1. The trust agreement, for the purpose of determining
distributable income, provided that all revenue and receipts,
including bonuses, royalties, and any other receipts from dis-
position of the trust’s land, would be income and not part of the
trust corpus or principal. Id. at *4.

Carlos married Leticia Benavides sometime after the trust
was created. After Shirley Mathis was appointed guardian of
Carlos’s estate, Leticia demanded that the trustees, and then
Mathis, deliver Leticia one-half of all trust distributions on the
grounds that trust distributions during marriage were community
property. When they refused, she filed suit. Id. at *1.

Carlos’s interest in the minerals and his beneficial interest in
the trust had arisen before his marriage to Leticia, so that there
was no question of a community property claim to the underlying
mineral estate. “Earnings from the separate estate of one spouse
are community property” under Texas law, however, the court
acknowledged, and “[a] party claiming separate property has the
burden of rebutting the community property presumption . . . .”
Id. at *2. Nevertheless, here the distributions to Carlos were from
a family trust—a method of transferring property—created before
the marriage. In the context of distributions from an irrevocable
trust during marriage, the court concluded, income distributions

should be considered community property only if the recipient has
a present possessory right to part of the corpus. Because the trust
was irrevocable and Carlos had no present, possessory right to any
part of the corpus, income distributions to him were his separate
property. Id.

The court did not believe the ability to amend the trust
transformed it into a revocable trust, especially since its term
could not be amended and it would extend until long after
Carlos’s death. It also rejected Leticia’s argument that the trust’s
inclusion of bonuses and royalties within its definition of
distributable income meant that he had a present, possessory right
to part of the corpus, making the income community property. The
clear intent of the trust’s settlors, the court countered, was that
bonus and royalty were not to be considered trust corpus. Id. at
*5. Nor did Carlos have a present, possessory interest because he
had the right to transfer his beneficial interest. That right was
strictly limited by the trust agreement, the court explained, and
any interest transferred would remain subject to the trust. Id. The
court was likewise unpersuaded, though it offered no explanation
other than to note that Leticia provided no authority, that it should
make any difference that the trust was a “self-settled” one. Id.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WOGCC ADOPTS GROUNDWATER BASELINE SAMPLING

REQUIREMENT

Wyoming has been at the forefront of ensuring safe oil and
gas well completion procedures. Having enacted the nation’s first
hydraulic fracturing disclosure requirements, the Wyoming Oil
and Gas Conservation Commission (WOGCC) recently evaluated
the risk associated with groundwater contamination resulting from
oil and gas development and identified procedures to avoid or
minimize impact, including enhanced wellbore integrity standards,
which are some of the strongest in the country. At Governor
Matt Mead’s urging, the WOGCC recently made mandatory in
Wyoming the practice of some operators of performing baseline
sampling and monitoring of water sources near any proposed well.
See Wyo. Admin. Code OIL GEN ch. 3, § 46 (effective Mar. 1,
2014).

Water sources include those for livestock, domestic, irriga-
tion, municipal, industrial, or other permitted uses. See id. ch. 1,
§ 2(e), (iii) (effective Mar. 1, 2014) (adding definitions for
“available water source” and “water source”). The rule is intended
to establish a baseline for water sources prior to drilling a new
well and to detect if any changes occur subsequently to water
sources, and, if subsequent changes do occur, whether any action
is needed. If there are four or fewer water sources within a one-
half mile radius of a proposed well, operators are required to
collect an initial sample from all such sources within 12 months
prior to drilling the well. Id. ch. 3, § 46(b). If there are more than
four water sources, the operator is required to submit for approval
a plan detailing the sources that will be tested, pursuant to the
guidelines provided by the rule. Id. ch. 3, § 46(c). Variances to the
required procedure may be granted if there are no wells within a
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one-half mile radius, if the water sources are improperly
maintained, or if the owner refuses or charges a fee to allow
surface entry to conduct sampling. Id. ch. 3, § 46(d). Subsequent
sampling is required between 12 and 24 months and between 36
and 48 months following setting the production casing or lining.
Id. ch. 3, § 46(e). The rule is effective March 1, 2014.

C A N A D A  —  O I L  &  G A S

V I V E K  T . A .  W A R R I E R

A A R O N  R A N K I N

—  R E P O R T E R S  —

CNRL V. JENSEN: CLARIFYING THE LIMITATIONS PERIOD

FOR UNPAID ROYALTIES IN ALBERTA

Overview

The Alberta Court of Appeal’s decision in Canadian Natural
Resources Ltd. v. Jensen Resources Ltd., 2013 ABCA 399,
clarifies the law of limitations as it relates to unpaid royalties. The
court emphasized that limitation issues in cases over unpaid
royalties will be guided by the language of the Limitations Act,
R.S.A. 2000, c. L-12, which provides that a two-year limitation
period for the seeking of a “remedial order” begins to run once a
claimant “first knew, or in the circumstances ought to have
known” of three pertinent factors regarding its having sustained
an “injury.” Id. s. 3(1). Prior to Jensen, this overarching leg-
islative standard had become obscured somewhat by the
interpretation placed on language employed in a prior Alberta
Court of Appeal decision on unpaid royalties. See James H. Meek,
Jr. Trust v. San Juan Resources Inc., 2005 ABCA 448. Meek was
construed as directing the analysis toward whether a royalty
holder had “clear information” about inadequate payment or
nonpayment. See Jensen, 2013 ABCA 399, para. 33. Following
Jensen, it is once again clear that time may begin to run against a
royalty holder even absent “clear information.”

Background

Kristian Gowertz, a landman employed by a gas exploration
company, and his wife received, through an employee royalty
pool, gross overriding royalty (GOR) interests in petroleum and
natural gas leases on three sections of land. The Gowertzes
subsequently assigned the GORs to Jensen Resources Ltd.
(Jensen), a family holding company. Some years after Gowertz
left the position in which he received the GORs, oil production
began on all three sections at points in time ranging from May
1997 through December 2003. Id. para. 7. However, Canadian
Natural Resources Ltd.’s (CNRL) predecessor in interest only
paid Jensen royalties on production from one of those sections,
and CNRL continued that practice. In 2007, Jensen became
aware that there was oil production on the other two sections
(sections 1 and 4) and demanded an accounting. Litigation
ensued. Id.

Reasoning at Trial Regarding the Limitations Period

The trial judge rejected CNRL’s submission that Jensen’s
claim was statute-barred by the expiration of relevant limitations
periods.

Pursuant to section 3(1) of the Act, Jensen’s claim faced two
limitations periods. First, Jensen had to have brought its lawsuit
within two years of when it first knew or ought to have known
that: (1) it had not been paid the proper royalties (i.e., the
“injury”), (2) CNRL was responsible for the injury, and (3) the
injury warranted the bringing of a proceeding. Jensen, 2013
ABCA 399, para. 40. These standards reflect a codified principle
of discoverability. Second, and without reference to discover-
ability, Jensen could not bring a claim more than 10 years after the
claim arose. Id. In the royalty context, Meek established that each
new missed or incorrect payment gives rise to a fresh injury with
its own limitations period. Id.

Since it was clear that Jensen had no actual knowledge prior
to November 2007 that, despite production on sections 1 and 4, no
royalties were being paid, the issue was whether Jensen ought to
have known of this. In deciding that question in the negative, the
trial judge relied on a passage of the Meek decision in which the
court of appeal stated that: “A royalty interest holder is entitled to
expect the royalty payor to honour its obligations. Absent clear
information to show improper payment, royalty interest holders
are not obliged to take positive steps aimed at ensuring that they
are being correctly paid.” Id. para. 41 (emphasis added) (quoting
Meek, 2005 ABCA 448, para. 33). Applying this passage, the trial
judge held that since Gowertz had had no clear information that
royalty payments were owing but unpaid, only the 10-year
ultimate limitation period applied.

Reasoning and Decision on Appeal

The Alberta Court of Appeal held that a two-year limitation
period did apply, and underscored the importance of the language
of the Act. The Act established as the “central issue” the question
of “when [Jensen] ‘knew or ought to have known’ that it had a
claim for unpaid royalties.” Id. Adverting to the passage of Meek
quoted above, the court noted that “[t]he reference to ‘clear
information’ did not (and could not) purport to amend the wording
of the Limitations Act.” Id. (emphasis omitted). Moreover, as
the court noted, a claimant is expected to exercise “reasonable
diligence” in respect of a potential claim. Id. Consequently, a
limitation period may begin to run even against a claimant who
lacks “clear information,” provided the claimant has been put on
notice of the need to make reasonable inquiries. Id.

Considering the facts in light of this standard, the court of
appeal concluded that Jensen was put on inquiry sometime after
1999, and that reasonable inquiries around this time would have
cascaded into discovery of all or part of its claim. Id. para. 48.
The court alluded to numerous aspects of the evidence at trial,
including Gowertz’s “40 years of experience as a land man in the
oil and gas business.” Id. para. 45. In addition, Gowertz was
personally involved in exploration for and production of oil in the
area of Alberta where the leases were situated, such that he
personally knew heavy oil production had increased significantly
in that area. Id. Further, the court stated that the close proximity
of sections 1 and 4 to the lease on which royalties were paid
should have prompted inquiry about whether the former sections
were also producing. Id. para. 46. Finally, the court cited
Gowertz’s acknowledgement that he had not been fully diligent in
monitoring Jensen’s royalty rights; as Gowertz had put it at trial,
“[t]he problem with my particular vocation, you get so busy
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looking after everybody else’s business that your own suffers.” Id.
para. 47.

In the result, due to the application of the two-year limitation
period, while Jensen was entitled to an accounting of royalties for
sections 1 and 4, it could recover those royalties only for the two
years prior to the date it filed court process to advance its claim.
Id. para. 48.

STEWART ESTATE V. TAQA NORTH LTD.—SHUT IN BUT NOT

SHUT OUT

In Stewart Estate v. TAQA North Ltd., 2013 ABQB 691, the
plaintiffs alleged that five freehold petroleum and natural gas
leases had terminated because production from the lands ceased
for more than 90 days after the expiration of the leases’ primary
term. Although Madame Justice Romaine held that the claim had
been brought out of time, she carefully considered its substance
as well as the measure of damages that would have been available
had it succeeded. The resulting comprehensive decision addresses
many issues of interest to the oil and gas bar. This summary
focuses on three of the case’s key issues: the application of the
limitation period, the interpretation given to the leases’ “Third
Proviso,” and the court’s comments on the measure of damages
that would have been available had the plaintiffs prevailed.

Facts and Relevant Lease Provisions

The five leases at issue in Stewart comprised nearly all of a
section of land near Crossfield, Alberta. Since the lessees pooled
their interests, production or deemed production from anywhere
on the leased lands continued all of the leases. Id. para. 1.
Accordingly, Stewart turned on the fortunes of the single well on
the lands, which was drilled in 1968. The evidence at trial focused
exhaustively on the decisions made with respect to this well, but
the crucial decision was the choice to shut in the well from August
1995 through mid-January 2001. Id. para. 11. During the shut-in
period, the lessees paid shut-in royalty payments rather than
production royalty payments. Id. para. 17. Natural gas production
recommenced after shut-in following recompletion of the well in
a different zone. Id. para. 19.

While the language of the leases differed slightly, their
habendum clauses shared the same general structure. Each
provided for a 10-year primary term “continuing so long
thereafter as there is production from the lands.” Id. para. 10. If
production ceased, provided that “the lessee commences further
drilling or working operations within 90 days, the lease remains
in force so long as operations continue and if they result in
production.” Id. The Third Proviso qualified the lessees’
obligation following the expiration of the initial term to either
continually produce from the leased lands or else to commence
further drilling or working operations within 90 days of
production having ceased. Id. As the trial judge summarized it, the
Third Proviso was

to the effect that “if . . . any well . . . is shut-in, capped,
suspended or otherwise not produced as the result of a
lack of or an intermittent market, or any cause whatso-
ever beyond the Lessee’s reasonable control, the time of
such interruption or suspension or non-production shall

not be counted against the Lessee . . .”, or a slight
variation on this wording.

Id. (emphasis added).

Issues and Reasoning

Application of the Limitation Period. The plaintiffs con-
tended that the fact that production ceased in 1995 did not fix
them with knowledge of an “injury” because they were unaware
that the cessation was, in their view, improper. This submission
was rejected for several reasons, including that: (1) the Third
Proviso was “a defence to the Plaintiffs’ allegations of termination
and not a necessary part of the Plaintiffs’ claims”; (2) dis-
coverability relates to an ‘injury,’ and “not the elements of the
cause of action”; and (3) even if the reason that production ceased
was material to the injury, the plaintiffs “were not entitled to
ignore the issue until they were notified of the reasons by the
Defendants, but were obliged to exercise due diligence in
determining the reason for the cessation of production.” Id. paras.
198, 200.

Applying a “reasonable diligence” standard, the court held
that the plaintiffs ought to have known of their claims “by mid-
1996 at the latest,” but they did not commence their claim until
August 2005. Id. para. 202. The court also gave no effect to an
argument that the plaintiffs had filed suit within two years of
knowing their injury “warrant[ed] bringing a proceeding.” Id.
para. 208 (alteration in original). Citing authority to the effect
that it is ordinarily reasonable, barring countervailing “serious,
significant and compelling” circumstances, to bring an action at
the earliest opportunity, the court noted that the plaintiffs had
adduced no evidence of why they failed to bring an action sooner
than they did. Id. para. 212.

Analysis of the Third Proviso. The defendants bore the onus
of proving that the Third Proviso applied. Depending on the lease
in question, that entailed demonstrating that the well had been
shut in either “as the result of a lack of or an intermittent market,
or any cause whatsoever beyond the Lessee’s reasonable control,”
or else “as the result of any cause whatsoever beyond the Lessee’s
reasonable control including . . . lack of or an intermittent
market.” Id. para. 509. The court found that both tests were met
and commented on their proper interpretation.

Regarding the phrase “lack of or an intermittent market,” the
court held that the words, when “read in context and with a view
to the reasonable intention of parties to a lease to profit from the
extraction of leased substances, should be interpreted to mean
lack of or an intermittent economical or profitable market.” Id.
para. 542. This conclusion was based in part on the submission
that a literal interpretation of the phrase would be commercially
unreasonable, as it would require a lessee “to produce a well at a
loss or a break-even point if it sought to rely on the ameliorating
sub-clauses to preserve the validity of the lease . . . .” Id.
para. 520.

The court was invited but declined to interpret the phrase
“any cause whatsoever beyond the Lessee’s reasonable control”
as the functional equivalent of a force majeure clause; the court
held that “[n]o absurdity arises in giving the phrase its ordinary
meaning.” Id. para. 553. Justice Romaine rejected the submission
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that a lessee could not invoke the phrase in respect of any event
that was foreseeable by the parties when they entered the lease.
She drew a contrast between Stewart and Canada-Cities Service
Petroleum Corp. v. Kininmonth (1963), 42 D.L.R. 2d 56 (Alta.
C.A.), aff’d, [1964] S.C.R. 439, in which the third proviso of the
lease “specified that the time of a suspension would not be
counted against the lessee if such suspension was the result of any
cause whatsoever beyond the lessee’s control other than the
lessee’s lack of funds.” Stewart, 2013 ABQB 691, para. 555. In
Canada-Cities, the court held that wholly predictable seasonal
road bans could not be cited as a factor beyond the lessee’s
control so as to justify non-production. Id. para. 557. In
distinguishing Canada-Cities, Justice Romaine held that it could
not be said that “a drastic down-turn in the price of gas and
accompanying high processing costs caused by external forces,
the two factors relied upon by the Defendants in [Stewart], are as
inevitable or foreseeable as seasonal road bans, nor could a court
‘take judicial notice of’ such factors . . . .” Id. para. 558.

The Measure of Damages. The court went on to consider
how, if the conclusion on lease validity was in error, damages
would be measured. Under the ‘waiver of tort’ doctrine, the
plaintiffs sought restitutionary damages in lieu of normal tort
damages. Justice Romaine questioned whether the torts of
conversion and trespass were properly available on the facts of
Stewart, but also stated that because “an energy company that
extracts resources from land owned by another without a valid
lease violates a property right of that person . . . a remedy must be
found.” Id. para. 586. She held that the necessary remedy could
be based on restitution, especially because “the modern law of
restitution is moving towards the recognition that it is not
necessary to establish an actionable tort in order to invoke the
doctrine of waiver of tort, which can be considered an
independent cause of action.” Id. para. 587.

Justice Romaine focused her discussion of damages on
whether the court could properly follow the “royalty measure of
damages” that was applied in Montreal Trust Co. v. Williston
Wildcatters Corp., 2004 SKCA 116, and Freyberg v. Fletcher
Challenge Oil & Gas Inc., 2007 ABQB 353. Stewart, 2013
ABQB 691, para. 591. These authorities accepted that an
overholding lessee’s liability for damages will depend on the
lessee’s conduct. As Williston explained, a fraudulent or wilful
trespasser may be liable to disgorge the market value of
substances appropriated, with only minor deductions, while an
“innocent trespasser” who believes it is committing no wrong may
be entitled to further deductions for severance, production, and
marketing, albeit not for profit. See id. para. 596 (citing Williston,
2004 SKCA 116, paras. 79–80). Further, where it is proven that
a claimant could or would not have put the resource into saleable
state, then it might recover only what it would have received
under a valid lease, plus a bonus for termination.

The “substitutionary royalty cases” have been the subject
of academic criticism. Justice Romaine squarely engaged
this commentary and defended, in particular, the legitimacy
of drawing conduct-based distinctions in the assessment of
restitutionary damages, notwithstanding that the damages may
stem from a tort of strict liability. She concluded that “if the leases
had terminated and if the circumstances suggest it is appropriate,”
the substitutionary royalties approach was open to her. Id. para.
643. Had it been necessary, Justice Romaine would have gone on
to assess damages on the basis that the defendants in Stewart were
“innocent tortfeasors” within the analysis of the substitutionary
royalty cases. Id. para. 654.

For its analysis of these and other issues, Stewart will be
regarded as a very significant case in the law of oil and gas leases
in Alberta.
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F E D E R A L  —  M I N I N G

M I C H A E L  R .  M C C A R T H Y

—  R E P O R T E R  —

DISTRICT COURT STRIKES DOWN 2008 SMCRA BUFFER

ZONE RULE

In National Parks Conservation Ass’n v. Jewell, No. 1:09-cv-
00115-BJR, slip op. (D.D.C. Feb. 20, 2014), the plaintiff
environmental group challenged a 2008 final rule promulgated by
the Office of Surface Mining Reclamation and Enforcement
(OSM) under the Surface Mining Control and Reclamation Act of
1977 (SMCRA), 30 U.S.C. §§ 1201–1328, relating to stream
buffer zones regulating how close coal mine waste may be placed
to streams and drainages. 73 Fed. Reg. 75,814 (Dec. 12, 2008)
(2008 Rule). The 2008 Rule replaced OSM’s 1983 buffer rule, 48
Fed. Reg. 30,312 (June 30, 1983) (1983 Rule), retaining the
earlier rule’s 100-foot buffer requirement but changing the criteria
under which exceptions from the rule could be obtained from
OSM. See Nat’l Parks, No. 1:09-cv-00115-BJR, slip op. at 6–7.

In issuing the 2008 Rule, however, OSM did not consult with
the U.S. Fish and Wildlife Service (FWS) under the Endangered
Species Act of 1973 (ESA), 16 U.S.C. §§ 1531–1544. Instead,
OSM relied on a biological opinion from 1996, which FWS

continued on page 2
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C O N S T A N C E  L .  R O G E R S

—  R E P O R T E R  —

U.S. DISTRICT COURT UPHOLDS BLM APPROVAL FOR

CBNG DEVELOPMENT IN FORTIFICATION CREEK, POWDER

RIVER BASIN

In Powder River Basin Resource Council v. U.S. Bureau of
Land Management, No. 12-cv-00996 (BJR), 2014 WL 1316131
(D.D.C. Mar. 28, 2014), the U.S. District Court for the District of
Columbia granted the federal defendants’ motion for summary
judgment and affirmed the U.S. Bureau of Land Management’s
(BLM) approval of an amendment to the applicable land use plan
for coal bed natural gas (CBNG) development within the Fortifi-
cation Creek Planning Area (Planning Area), a 100,655-acre area
in northeastern Wyoming. A number of conservation groups
(Plaintiffs) asserted that BLM did not adequately analyze the
potential environmental impacts of amending the land use plan
under the National Environmental Policy Act of 1969 (NEPA), 42
U.S.C. §§ 4321–4347, challenging the adequacy of BLM’s
environmental assessment (EA) and finding of no significant
impact (FONSI) for the Fortification Creek Resource Manage-
ment Plan Amendment (RMPA).

continued on page 2

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

U.S. SUPREME COURT UPHOLDS EPA’S TRANSPORT RULE

On April 29, 2014, the U.S. Supreme Court reversed a
decision of the U.S. Court of Appeals for the District of Columbia
Circuit that vacated the U.S. Environmental Protection Agency’s
(EPA) Cross-State Air Pollution Rule, also known as the
“Transport Rule.” EPA v. EME Homer City Generation, L.P., 134
S. Ct. 1584 (U.S. 2014), rev’g 696 F.3d 7 (D.C. Cir. 2012). The
Transport Rule is EPA’s interpretation and implementation of the
“good neighbor” provision of the Clean Air Act (CAA), 42 U.S.C.
§ 7410(a)(2)(D)(i), which is designed to address cross-state air
pollution issues, primarily in the eastern United States.

Under the good neighbor provision, states are instructed to
prohibit in-state sources “from emitting any air pollutant in
amounts which will . . . contribute significantly to nonattainment

in, or interfere with maintenance by, any other State” of any
national ambient air quality standard (NAAQS). Id. EPA
promulgated the Transport Rule to determine when upwind states
“contribute significantly” to downwind states’ nonattainment in
amounts that must be eliminated. 134 S. Ct. at 1587. The Court
summarized the rule as follows:

In short, under the Transport Rule, an upwind State
“contribute[d] significantly” to downwind nonattainment
to the extent its exported pollution both (1) produced
one percent or more of a NAAQS in at least one
downwind State (step one) and (2) could be eliminated
cost-effectively, as determined by EPA (step two).

continued on page 7
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continued from page 1

issued in response to a request for consultation by OSM regarding
its SMCRA regulatory program, to determine that the 2008 Rule
would have no effect on listed species or critical habitat. Nat’l
Parks, No. 1:09-cv-00115-BJR, slip op. at 6–7. The 1996
biological opinion concluded that

surface coal mining and reclamation operations con-
ducted in accordance with properly implemented Federal
and State regulatory programs under SMCRA are not
likely to jeopardize the continued existence of listed or
proposed species, and are not likely to result in the
destruction or adverse modification of designated or
proposed critical habitats.

Id. at 6. As a result, OSM concluded that consultation under the
ESA was not necessary. See 50 C.F.R. § 402.14(b) (exceptions to
formal consultation requirements).

The district court vacated the 2008 Rule and remanded to
OSM, holding that OSM’s failure to consult with FWS and its
reliance on the 1996 biological opinion were arbitrary and
capricious actions. As to the failure to consult, the court found
that “[t]he record is clear that the 2008 Rule ‘may affect’ [listed]
species or critical habitat.” Nat’l Parks, No. 1:09-cv-00115-BJR,
slip op. at 10. The court held that listed species exist in areas
where coal mining occurs, mining operations affect habitat and
listed species, and the 2008 Rule’s changes over the 1983 Rule
“may lead to more, or at least, different sorts of, incursions into
the stream buffer zone[s] . . . .” Id. at 11. As to the 1996
biological opinion, the court held that it was arbitrary and
capricious to rely on that opinion, which was based on the
SMCRA regulatory program then in place—the 1983 Rule, not
the 2008 Rule. Id. at 17.

The court considered the appropriate remedy, whether to
vacate the entire rule and remand to OSM for proceedings
consistent with the opinion, or to remand to OSM with the
specific direction to initiate consultation with the FWS. Id.
Because the court concluded that the failure to consult resulted in
a “serious deficiency and not merely a ‘strictly procedural
defect,’” id. at 18, and because OSM stated that vacatur would
have limited disruptive consequences, the court determined that
vacatur of the 2008 Rule with a return to the 1983 Rule was
appropriate. Id. at 17–21.

It should be noted that on March 25, 2014, the U.S. House of
Representatives passed House Bill 2824, which would amend
SMCRA to incorporate the 2008 Rule and declare that the rule
complies with the ESA. See Preventing Government Waste and
Protecting Coal Mining Jobs in America, H.R. 2824, 113th Cong.
(2014). The Senate received the bill on March 26, 2014, but had
not taken any action as of the time of this report.

F E D E R A L  —  O I L  &  G A S

continued from page 1

In reviewing a legal challenge to an agency decision under
NEPA, a court must determine whether the agency has taken a
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“hard look” at the potential environmental impacts. 2014 WL
1316131, at *5 (quoting TOMAC, Taxpayers of Mich. Against
Casinos v. Norton, 433 F.3d 852, 861 (D.C. Cir. 2005)). An
agency’s decision can only be set aside “if the decision was
arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.” Id. (citing Sierra Club v. Van Antwerp, 661
F.3d 1147, 1154 (D.C. Cir. 2011)).

The EA prepared by BLM in 2011 for the RMPA
(RMPA/EA) analyzed three alternatives for CBNG development
in the Planning Area: (1) a “no action” alternative, where BLM
continues to manage the Planning Area unchanged; (2) a
“prescription-based approach” in which BLM sets firm guidelines
for oil and gas development in the Planning Area and oil and gas
development would be limited to one-third of the Planning Area
at a time; and (3) a “performance-based approach” in which BLM
sets performance standards for operators within the Planning Area
and requires the submission of plans of development (POD) from
CBNG operators undertaking projects within the Planning Area.
Id. at *3–4. The performance-based approach was chosen by
BLM.

The Plaintiffs alleged that: (1) BLM failed to take a hard look
at the potential impacts on the Fortification Creek elk herd, water
resources, and soil resources; (2) BLM failed to sufficiently
analyze the POD for a 16-well drilling-stage project located
within the Planning Area (Queen B POD); (3) BLM failed to
supplement its NEPA analysis with potentially new significant
information; and (4) BLM failed to consider a true “no action”
alternative in the RMPA/EA. Id. at *5.

Impacts on Elk Herd

Among other things, the Plaintiffs alleged that BLM
“evaluated the project in a vacuum” by not extending the scope of
the RMPA/EA to areas outside of the Planning Area that are part
of the elk herd’s range. Id. at *6 (citing Grand Canyon Trust v.
FAA, 290 F.3d 339, 342 (D.C. Cir. 2002)). The RMPA/EA used
the boundaries of the Planning Area to select an “impact analysis
area,” but the Plaintiffs claim that area improperly excluded that
portion of the elk herd’s range located outside of the Planning
Area. Id. However, the court found that BLM did in fact analyze
the potential impacts on the elk herd’s “security habitat” outside
of the Planning Area as part of its cumulative impacts analysis. Id.
The Plaintiffs further argued that BLM erred in only considering
the cumulative impacts on the elk herd’s security habitat and not
the impacts on the herd’s “direct” or “effective” habitat. Id. at *7.
The court found that BLM’s decision to only measure the loss of
security habitat for those areas outside of the Planning Area was
reasonable because security habitat is the type of habitat
“necessary for maintaining” the elk herd. Id.

The Plaintiffs also alleged that BLM’s findings regarding the
impacts to the elk herd were “misleading” and “deceptive” and
“skewed” the percentages because the chosen impact analysis area
permitted BLM to draw conclusions without analyzing the impact

to the elk herd’s habitat outside of the Planning Area. Id. at *7–8.
The court rejected this argument, citing the cumulative impact
analysis discussed above, and stating that “practical consider-
ations of feasibility might well necessitate restricting the scope of
comprehensive statements.” Id. at *7 (quoting Kleppe v. Sierra
Club, 427 U.S. 390, 414 (1976)). The court also found that the
Plaintiffs indicated no evidence in the record showing that the
impact analysis area should have been expanded to include the elk
herd’s range outside the Planning Area. Id. at *8.

The court went on to address the arguments from the Plain-
tiffs attacking BLM’s chosen methodology for evaluating the
herd’s effective habitat and BLM’s decision not to predict impacts
on the herd’s population, but in each case the court found that
BLM offered a reasonable explanation for its actions. Id. at
*9–11. The Plaintiffs also argued that BLM failed to justify its
“dramatic shift” to the performance-based approach under the
chosen alternative from the prescription-based approach the BLM
selected in a prior RMPA/EA from 2008. Id. at *11. However, the
court rejected this argument, finding it “misconceives the nature
of NEPA’s mandate, which prescribes a process, not an outcome.”
Id. (quoting Hammond v. Norton, 370 F. Supp. 2d 226, 242
(D.D.C. 2005)). The court also upheld BLM’s adaptive manage-
ment approach, discussing at some length the precedent support-
ing the use of performance-based standards to determine appropri-
ate mitigation measures. Id. at *11–13.

Impacts on Water Resources

In support of their allegation that BLM failed to take a
hard look at the potential impacts on the water resources, the
Plaintiffs argued that the EA associated with the Queen B POD
acknowledged that the Proposed Action would have a “major
impact” on stream channels and aquifers, but that the FONSI did
not specifically address impacts to water resources. Id. at *15. The
court noted that in 2003 BLM prepared a programmatic environ-
mental impact statement (EIS) that analyzed the impact to water
resources from CBNG development in the Powder River Basin,
which the Planning Area is a part of. Id. at *16. The court found
that the RMPA/EA and the Queen B POD EA were “tiered” to
this larger basin-wide EIS because both documents incorporated
it by reference, and as a result further environmental analysis was
unnecessary. Id.

The Plaintiffs also argued that BLM violated Council on
Environmental Quality (CEQ) regulations by failing to supple-
ment its EA in light of new information provided in a report by
the U.S. Geological Survey (USGS) regarding impacts to water
resources in the Planning Area. Id. at *17. However, the court
found that “supplementation ‘is only required where new informa-
tion provides a seriously different picture of the environmental
landscape,’” and that the information in the USGS report was not
significantly different from that analyzed under the RMPA/EA. Id.
(internal quotation marks omitted) (quoting City of Olmsted Falls
v. FAA, 292 F.3d 261, 274 (D.C. Cir. 2002)).
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Analysis of the Queen B POD

The Plaintiffs also challenged BLM’s environmental analysis
of the Queen B POD, arguing that because the associated EA
acknowledged that “[h]abitat effectiveness and habitat use will
likely be affected and possibly the [elk] population itself,” BLM
should have prepared an EIS. Id. at *14 (first alteration in
original). However, the court found that “the project’s predicted
impacts are below the thresholds established by the performance
standards in the RMPA/EA and therefore, an EIS is not required.”
Id. at *15.

Analysis of a Reasonable “No Action” Alternative

Finally, the court addressed the Plaintiffs’ argument that
BLM’s analysis of the “no action” alternative was flawed because
it failed to consider existing lease stipulations contained within
many of the effective oil and gas leases covering the Planning
Area, including No Surface Occupancy, Controlled Surface Use,
and Timing Limitations. Id. at *18. BLM’s reasoning for not
including the existing lease stipulations in its analysis was that it
would have been difficult to determine the effect of those
stipulations on the Planning Area because of the variation from
lease to lease and the fact that the stipulations could be modified
or waived by BLM. Id. The court accepted BLM’s stated
reasoning and found that “the Plaintiffs have not demonstrated
that the absence of the lease stipulations from the ‘no action’
analysis was significant enough to mislead the public or the
decisionmaker about the impacts of the alternatives.” Id.

NINTH CIRCUIT REMANDS RULING ALLOWING THE FEDERAL

GOVERNMENT TO GREEN-LIGHT OIL AND GAS

DEVELOPMENT IN THE CHUKCHI SEA

In Native Village of Point Hope v. Jewell, 740 F.3d 489 (9th
Cir. 2014), the U.S. Court of Appeals for the Ninth Circuit ruled
in favor of the appellants, the Native Village of Point Hope and
other environmental advocacy groups (collectively, Plaintiffs),
and reversed the district court’s decision to allow oil and gas
leasing of certain parcels of land under the Chukchi Sea.

In July 2005, the Bureau of Ocean Energy Management
(BOEM) (formerly the Minerals Management Service) began to
develop an EIS pursuant to NEPA in preparation for the sale of
oil and gas leases covering a large portion of the Chukchi Sea off
the northwest coast of Alaska. Id. at 492, 499. After completion
of the final EIS (FEIS), BOEM held a lease sale on February 6,
2008, which brought in over $2.6 billion. Id. at 494. After the
lease sale, the Plaintiffs brought suit in the U.S. District Court for
the District of Alaska seeking to invalidate the sale. Id. The
Plaintiffs alleged seven deficiencies in the FEIS regarding the
assessment of environmental impacts. Id. The district court agreed
that the “FEIS’s analysis was flawed” and remanded to BOEM for
further proceedings. Id. at 494–95. After remand BOEM prepared
a supplemental EIS (SEIS) to further address the environmental
impacts of the lease sale, and based on the FEIS and SEIS, the
district court granted BOEM’s motion for summary judgment. Id.
at 495. The Plaintiffs timely appealed the decision to the Ninth
Circuit.

On appeal, the court’s analysis focused on two arguments
made by the Plaintiffs. First, the Plaintiffs argued that “‘essential’
information is missing from the FEIS and SEIS, in violation of 40
C.F.R. § 1502.22.” 740 F.3d at 495. The court noted that “[m]uch

of the information missing from the EIS concerns animal
populations potentially affected by oil exploration and production
under the leases.” Id. at 496. BOEM argued that information was
unnecessary, because “sufficient protections would be provided
by the requirements of other environmental statutes, such as the
Clean Air Act, the Marine Mammal Protection Act (“MMPA”),
and the ESA, and by the requirement under NEPA to prepare site-
specific analyses at later stages of development,” after the lease
sale. Id. The court agreed with BOEM. Citing previous Ninth
Circuit cases reviewing NEPA requirements at the lease sale
stage, the court held that “compliance with statues such as the
MMPA and the ESA will provide protection for animals covered
by those statutes,” and “further environmental analysis will be
appropriate at a later stage.” Id. at 498. However, the court agreed
with the Plaintiffs’ second argument and this argument was the
basis for the court’s reversal.

The Plaintiffs’ second argument contended “that the FEIS and
SEIS underestimate the adverse environmental impact of the lease
sale because they use an unrealistically low estimate of the
economically recoverable oil.” Id. at 495–96. In the FEIS, BOEM
assumed that one billion barrels of oil would be recovered from
the lease sale and used this number as the basis for its
environmental analysis. Id. at 499. The Plaintiffs contended that
the billion barrel estimate was arbitrary and that BOEM did not
adequately explain its estimate. Id. at 502. The court agreed that
BOEM’s one billion barrel estimate was arbitrary and capricious
for three reasons. First, BOEM did not justify its choice “of the
lowest possible amount of oil that was economical to produce as
a basis for its analysis.” Id. The court noted that internal estimates
conducted by BOEM concluded that no less than 2.37 billion
barrels were recoverable. Id. “Second, the FEIS did not take into
account variation in oil prices in arriving at the estimate . . . .” Id.
at 503. The court noted that BOEM was aware variations in oil
prices would increase the estimated mean recovery, but failed to
take this into account. Id. The court specifically noted that
fluctuations in oil prices created a range of estimated mean
recovery from 0 to 12 billion barrels. Id. BOEM provided no
adequate explanation as to why these figures were not taken into
account. Finally, the court found that BOEM did not adequately
explain “its decision to base its EIS only on the amount of oil
expected to be produced from the first field in the leased area,”
and why it did not consider possible production from other fields
in the leased area. Id.

The court reasoned that

[i]t is only at the lease sale stage that the agency can
adequately consider cumulative effects of the lease sale
on the environment, including the overall risk of oil
spills and the effects of the sale on climate change. It is
also only at the lease sale stage that the agency can take
into account the effects of oil production in deciding
which parcels to offer for lease.

Id. at 504. The court concluded that BOEM’s “reliance in the
FEIS on a one billion barrel estimate of total economically
recoverable oil was arbitrary and capricious,” thus reversing and
remanding the district court’s decision. Id. at 505.
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U.S. DISTRICT COURT UPHOLDS FIRST POST-DEEPWATER

HORIZON GULF OF MEXICO LEASE SALES

On March 31, 2014, the U.S. District Court for the District of
Columbia in Oceana v. Bureau of Ocean Energy Management,
No. 12-0981 (RC), 2014 WL 1281996 (D.D.C. Mar. 31, 2014),
upheld BOEM’s approval of the first oil and gas lease sales in the
Gulf of Mexico after the Deepwater Horizon oil spill.

The lease sales at issue in Oceana, Lease Sales 216 and 222,
were located in the Central Planning Area (CPA) of the Gulf of
Mexico, where the Deepwater Horizon accident and oil spill
occurred. BOEM uses a tiered NEPA evaluation for offshore
lease sales. In April 2007, BOEM published a multisale EIS
(2007 Multisale EIS), which covered 11 lease sales planned for in
the Gulf of Mexico, including Lease Sale 216/222. Id. at *2
(citing 72 Fed. Reg. 18,667 (Apr. 13, 2007)). “In September
2008, after Congress repealed a moratorium on drilling [in the
CPA], BOEM issued a Supplemental EIS [(SEIS)] for seven lease
sales that had been covered in the 2007 Multisale EIS . . . .” Id.
After the Deepwater Horizon spill on April 20, 2010, BOEM
issued a notice of intent to prepare an SEIS for Lease Sale
216/222. See 75 Fed. Reg. 69,122 (Nov. 10, 2010). The SEIS
would update “the baseline conditions and potential environmen-
tal effects of oil and natural gas leasing, exploration, develop-
ment, and production in the . . . CPA” in order to “consider new
circumstances and information arising . . . from the Deepwater
Horizon blowout and spill.” 2014 WL 1281996, at *3 (quoting 75
Fed. Reg. at 69,122). On January 20, 2012, BOEM issued the
final SEIS (2012 SEIS) that concluded that no substantial new
information was found that would alter the conclusions in the
2007 Multisale EIS, and adverse impacts associated with the
proposed CPA lease sale are small, even in light of the Deepwater
Horizon spill. Id. “After the 2012 SEIS was published, BOEM
held Lease Sale 216/222 in June 2012.” Id.

Various environmental groups (the plaintiff organizations are
Oceana, Defenders of Wildlife, Center for Biological Diversity,
and National Resources Defense Council) challenged the approval
of those lease sales under NEPA, the ESA, and the Administrative
Procedure Act. Id. at *4 & n.7. Granting the defendants’ motion
for summary judgment, the district court held that BOEM
complied with NEPA’s incomplete or unavailable information
regulations and its hard look requirement in preparing its SEIS,
that BOEM was not required to complete consultation with the
National Marine Fisheries Service (NMFS) under the ESA before
approving leases, and that NMFS’s delay in preparing a biological
opinion (BO) was not unreasonable.

The plaintiffs claim that

BOEM violated NEPA in three ways: (1) by failing to
gather information essential to a reasoned choice among
alternatives in violation of 40 C.F.R. § 1502.22; (2) by
failing to adequately consider new analyses of the risks
of another large oil spill; and (3) by failing to consider
a true “no action” alternative.

Id. at *5.

Under NEPA, “[w]hen an agency is evaluating reasonably
foreseeable significant adverse effects on the human environment
in an [EIS] and there is incomplete or unavailable information, the
agency shall always make clear that such information is lacking.”

Id. (alterations in original) (quoting 40 C.F.R. § 1502.22). “If the
missing information is ‘essential to a reasoned choice among
alternatives and the overall costs of obtaining it are not exorbitant,
the agency shall include the information in the [EIS].’ ” Id.
(alterations in original) (quoting 40 C.F.R. § 1502.22(a)). In the
2012 SEIS, BOEM identified various resources where there was
“incomplete or unavailable information that is relevant to
reasonably foreseeable significant adverse impacts and may be
essential to a reasoned choice among alternatives.” Id. at *6.

The plaintiffs argue that because the identified resources may
be essential to a reasoned choice among alternatives, “BOEM did
not satisfy 40 C.F.R. § 1502.22 because BOEM failed to
demonstrate or explain why the overall cost to obtaining the
essential information was exorbitant.” Id. at *8. The district court
disagreed, stating that section 1502.22(b) “does not impose a
requirement that the agency explain why the ‘overall costs of
obtaining [the missing, essential information] are exorbitant or the
means to obtain it are not known.’ ” Id. (alteration in original).
Additionally the 2012 SEIS disclosed what information was
unavailable and determined that the missing information could not
be obtained from post-spill research studies within the project
time frame. Id. at *8–9.

The plaintiffs next argue that BOEM “failed to incorporate
critical information from its new spill risk analysis prior to the
completion of the SEIS,” id. at *11, and failed to contemplate a no
action alternative under NEPA, id. at *17. The plaintiffs took
issue with BOEM’s exclusion of the $ 10,000 bbl category from
Table 3-5. Id. at *12. “The significance of the table is that it
provides ‘[t]he risk of various sizes of oil spills occurring in the
CPA.’ ” Id. (alteration in original). BOEM’s exclusion of the
$ 10,000 bbl category was due to the size of the Deepwater
Horizon spill and its overwhelming effect in any calculation using
the spill volume. However, BOEM did consider the Deepwater
Horizon spill in the 2012 SEIS generally and incorporated that
information into its modeling. As such, the district court found
that “BOEM was not arbitrary and capricious in excluding the
$ 10,000 bbl category from the body of the table itself—a single
table within an SEIS of over 1,100 pages in length.” Id. at *13.

The 2012 SEIS analyzed four alternatives: Alternative A
(The Proposed Action of Lease Sale 216/222), Alternative B
(The Proposed Action Excluding the Unleased Blocks Near
Biologically Sensitive Topographic Features), Alternative C (The
Proposed Action Excluding the Unleased Blocks within 15 Miles
of the Baldwin County, Alabama, Coast), and Alternative D (No
Action). Id. at *18. Alternative D was the cancellation of the
proposed CPA lease sale, which would preclude or postpone the
opportunity for development and any potential environmental
impacts. Id. The district court found that cancellation of the lease
sale in Alternative D was “a true no action alternative as mandated
by NEPA,” and “even if [BOEM] cancelled this lease sale,
another lease sale in the same area would likely eventually go
forward, and therefore cancelling the lease sale would not
significantly change the impact to the environment.” Id.

Under the plaintiffs’ ESA claims, “[t]hey argue that BOEM
did not comply with the ESA’s requirement to . . . [protect]
endangered species by approving the lease sales without the
benefit of a [BO] assessing important new information.” Id. at
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*20. Specifically, they argued BOEM had to complete consulta-
tion with NMFS before issuing a decision on the lease sale.

Section 7(a) of the ESA requires that “[e]ach federal
agency shall, in consultation with and with the assistance
of the Secretary, insure that any action authorized,
funded, or carried out by such agency is not likely to
jeopardize the continued existence of any endangered
species or threatened species or result in the destruction
or adverse modification of habitat of such species . . . .”

Id. at *21 (alteration in original) (quoting 16 U.S.C. § 1536(a)(2)).
“BOEM and the NMFS engaged in a formal consultation during
the 2007 Multisale EIS phase that resulted in the 2007 Biological
Opinion issued by the NMFS,” and reinitiated the consultation
after the Deepwater Horizon spill for a new BO. Id. The district
court noted that even though the updated BO had not been issued,
“neither the ESA nor the case law interpreting the ESA require
completion of a BO before action in all instances” and that
BOEM was required only to reinitiate, not complete its ESA
consultation with NMFS. Id.

The district court also concluded that “lease sales do not
constitute an ‘irreversible or irretrievable commitment of
resources’ within the meaning of section 7(d) [of the ESA],”
allowing agencies to take action during the reinitiated
consultation. Id. at *22 (quoting Vill. of False Pass v. Watt, 565
F. Supp. 1123, 1163 (D. Alaska 1983)). The district court
reasoned that the Outer Continental Shelf Lands Act (OSCLA)
provides for ESA review at each of the leasing, exploration, and
development stages, and that OCSLA provided BOEM with the
authority to suspend oil and gas activities if there was an
environmental threat. Id. Only preliminary geological and
geophysical exploration activities are allowed at the lease stage,
and lease stipulations and other regulatory requirements that apply
at this stage adequately minimize potential harm to endangered
species. Id. at *24.

FEDERAL CIRCUIT HOLDS THAT BOEM IMPOSITION OF NEW

DRILLING REQUIREMENTS FOLLOWING GULF OIL SPILL DID

NOT REPUDIATE OR BREACH OCS LEASE

In Century Exploration New Orleans, LLC v. United States,
745 F.3d 1168 (Fed. Cir. 2014), aff’g 110 Fed. Cl. 148 (2013),
the U.S. Court of Appeals for the Federal Circuit affirmed the
finding of the U.S. Court of Federal Claims that the government’s
issuance of Notice to Lessees No. 2010-N06 (NTL-06) (issued on
June 18, 2010 in the wake of the Deepwater Horizon blowout,
explosion, and resulting oil spill (2010 Gulf Oil Spill)) did not
breach the lease, and did not breach its implied covenant of good
faith and fair dealing in the lease.

Century Exploration New Orleans, LLC (Century) and
Champion Exploration, LLC (Champion) jointly leased offshore
mineral rights under a lease issued under the OSCLA, 43 U.S.C.
§§ 1331–1356b. The lease was issued in 2008 and the initial term
went through 2016. 745 F.3d at 1169. Among other things, an
OCSLA lessee or operator must show the ability to handle an
oil spill and the financial capability to do so. 30 C.F.R.
§ 550.213(e)(2). One of the ways an operator can show financial
capability is to post a bond, and this was the avenue chosen by
Century. 745 F.3d at 1174. See 30 C.F.R. § 553.20.

OCSLA and its implementing regulations also require a
lessee to submit for approval an exploration plan (EP). 43 U.S.C.
§ 1340(c)(1), (e)(2); 30 C.F.R. § 550.201. An EP must contain an
Oil Spill Response Plan that contains a calculation of the volume
of oil that would result from a “worst case discharge scenario.” 30
C.F.R. § 550.219(a)(2)(iv). The Oil Pollution Act of 1990 (OPA),
33 U.S.C. §§ 2701–2762, also requires the submission of an Oil
Spill Response Plan and provides a method of calculating the
volume of a worst case discharge. 30 C.F.R. § 254.47. The
OCSLA regulations incorporate by reference the OPA methodol-
ogy of calculating worst case discharge volume. See 30 C.F.R.
§ 550.219(a)(2)(iv).

After the 2010 Gulf Oil Spill, the then Bureau of Ocean
Energy Management, Regulation and Enforcement issued
NTL-06, revising the methodology for calculating the worst case
discharge scenario in EPs. Under the prior methodology, lessees
were allowed to discount flow rates from an oil spill due to
equipment in the wellbore and the presence of a blowout
preventer (one of the equipment failures in the 2010 Gulf Oil
Spill). 475 F.3d at 1176. NTL-06 changed this requirement and no
longer allows lessees to discount flow rates in this manner. In
addition, NTL-06 requires lessees to account for all reservoirs that
may be encountered by the wellbore, not just the target reservoir,
and to assume the well would flow for 120 days rather than the
previously required 30-day assumption. Id. at 1175–76.

Neither the government nor the plaintiffs disputed the effect
of NTL-06 on the plaintiffs’ bonding requirement for its lease.
Prior to NTL-06, the worst case discharge was calculated as 1,500
barrels with a corresponding bond amount of $35 million. Using
the new methodology of NTL-06, the worst case discharge
scenario volume increased to 142,977 barrels per day, with a
corresponding bond requirement of $150 million. Id. at 1176. The
plaintiffs asserted that NTL-06 effectively changed the OPA
methodology, and that it was therefore issued under OPA, rather
than OCSLA. Id.

In previous cases, different courts of appeal have held that the
federal government cannot impose new laws or regulatory
requirements after issuance of an offshore lease, unless those
requirements were issued under OCSLA to further certain
purposes delineated under the statute. Specifically, OCSLA
provides that:

The Secretary may at any time prescribe and amend such
rules and regulations as he determines to be necessary
and proper in order to provide for the prevention of
waste and conservation of the natural resources of the
outer Continental Shelf, and the protection of correlative
rights therein, and, notwithstanding any other provisions
herein, such rules and regulations shall, as of their
effective date, apply to all operations conducted under a
lease issued or maintained under the provisions of this
subchapter.

43 U.S.C. § 1334(a).

In Mobil Oil Exploration & Producing Southeast, Inc. v.
United States, 530 U.S. 604 (2000), the issue was whether certain
offshore leases were subject to the new Outer Banks Protection
Act, 33 U.S.C. § 2753 (repealed 1996), enacted after the subject
leases were issued, and had the effect of changing requirements
applicable to the lessees. 745 F.3d at 1169–70. The Mobil Oil
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Court held that “the leases were subject to all statutes and
regulations in existence as of their effective date, but, as to future
regulations, were subject only to OSCLA regulations issued after
the effective date of the leases.” Id. at 1170 (emphasis added)
(citing Mobil Oil, 530 U.S. at 615). The Mobil Oil Court
“concluded that the government’s imposition of new regulatory
requirements pursuant to the Outer Banks Protection Act breached
the leases.” Id. (citing Mobil Oil, 530 U.S. at 620). In Amber
Resources Co. v. United States, 538 F.3d 1358, 1368 (Fed. Cir.
2008), the Federal Circuit similarly held that post-lease
amendments to another statute, the Coastal Zone Management
Act, had the effect of repudiating the offshore leases in that case.
745 F.3d at 1177–78.

Thus, whether NTL-06 resulted in a breach of the plaintiffs’
leases rested on whether the changes to the worse case discharge
calculation were issued under OCSLA or OPA, with the former
being a permissible regulatory function specifically condoned
under OCSLA (and in language of the leases) and the latter
arguably a non-OCSLA regulation issued after the effective date
of the leases. Id. at 1178. The court agreed with the government
that NTL-06 only altered OCSLA regulatory requirements and
therefore did not breach the lease. Id. The court similarly held that
the government had not breached any implied covenant of good
faith and fair dealing because the lease expressly authorized the
government to make changes to the OCSLA regulatory
requirements. Id. at 1179.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

Id. at 1597 (alteration in original) (quoting 42 U.S.C.
§ 7410(a)(2)(D)(i)). Under step two, EPA created an annual
emissions budget for each upwind state (screened in after step
one), which “represent[s] the quantity of pollution an upwind
State would produce in a given year if its in-state sources
implemented all pollution controls available at the chosen cost
thresholds.” Id. The emissions of an upwind state cannot exceed
the level allocated in its emission budget.

At the same time, EPA determined that each state regulated
by the Transport Rule (states that met both criteria) had failed to
submit a state implementation plan (SIP) that satisfied the good
neighbor provision. Id. Accordingly, “EPA contemporaneously
promulgated a [federal implementation plan (FIP)] allocating that
State’s emission budget among its in-state sources,” as EPA
concluded that its SIP determinations triggered its obligation to
promulgate a FIP within two years. Id.

Certain state and local governments and industry and labor
groups petitioned the D.C. Circuit for review of the Transport
Rule. The D.C. Circuit invalidated the rule, holding that EPA
exceeded its authority under the CAA in two respects. First, the
court viewed EPA’s promulgation of FIPs, before providing the
states with a meaningful opportunity to adopt their own
implementation plans, as premature. Id. at 1598. The court held
that, although EPA’s FIP authority is triggered at the moment the
agency disapproves a SIP, a different procedure applied to a
state’s failure to meet its obligations under the good neighbor
provision, which, according to the court, was a “nebulous and

unknown” obligation until EPA calculated the state’s emission
budget. Id. (quoting 696 F.3d at 32). Without the benefit of these
emission budgets, the court believed that the upwind states would
have to take a “stab in the dark” at calculating their own
significant contributions to downwind states’ nonattainment
issues. Id. (quoting 696 F.3d at 35). In other words, the D.C.
Circuit found that the Transport Rule set the states up to fail. Id.
(citing 696 F.3d at 37). Accordingly, the D.C. Circuit held that
EPA had an implicit duty under the CAA to provide upwind states
with a reasonable opportunity to allocate their emission budgets
among in-state sources before the EPA could promulgate a FIP.
Id.

Second, the D.C. Circuit held that EPA’s two-step
implementation of the good neighbor provision ignored three “red
lines . . . cabin[ing the] EPA’s authority,” id. (alteration in
original) (quoting 696 F.3d at 19), because it (1) “required all
upwind States screened in at step one to reduce emissions in
accord with the uniform cost thresholds set during the step two
control analysis. . . . [which] could force some upwind States to
reduce emissions by more than their fair share,” id. (internal
quotations omitted) (citing 696 F.3d at 27); (2) could force some
upwind states to reduce pollution beyond the amount necessary to
come into attainment with the NAAQS, resulting in over-control,
id. (citing 696 F.3d at 22); and (3) “failed to ensure that upwind
States were not being forced to reduce emissions below the one-
percent threshold” (or floor) established in step one, id. at 1599
(citing 696 F.3d at 20).

The Supreme Court disagreed that EPA’s promulgation of the
FIPs was premature. Under the CAA, if EPA determines a SIP to
be inadequate, EPA is mandated to promulgate a FIP “at any
time” within two years after EPA finds the SIP inadequate, unless
the state first corrects the deficiency (which was not the case in
this matter). Id. at 1600. The Court held that the D.C. Circuit’s
finding of an unwritten exception to this time period for purposes
of the good neighbor provision was inconsistent with the plain
meaning of the statute. The Court stated:

However sensible (or not) the Court of Appeals’
position, a reviewing court’s “task is to apply the text [of
the statute], not to improve upon it.” Nothing in the Act
differentiates the Good Neighbor Provision from the
several other matters a State must address in its SIP.

Id. (alteration in original) (internal citations omitted) (quoting
Pavelic & LeFlore v. Marvel Entm’t Grp., 493 U.S. 120, 126
(1989)). The Court concluded that, “[i]n short, nothing in the
statute places EPA under an obligation to provide specific metrics
to States before they undertake to fulfill their good neighbor
obligations.” Id. at 1601.

The Court also held that nothing in the text of the good
neighbor provision requires “EPA to allocate responsibility for
reducing emissions in ‘a manner proportional to’ each State’s
‘contributio[n]’ to the problem.” Id. at 1604 (alteration in
original) (quoting 696 F.3d at 21). According to the Court,
the good neighbor provision “requires States to eliminate
those ‘amounts’ of pollution that ‘contribute significantly to
nonattainment’ in downwind States.” Id. at 1603 (quoting 42
U.S.C. § 7410(a)(2)(D)(i)). As a result, the good neighbor
provision essentially requires EPA to address a difficult causation
problem—i.e., proper allocation of responsibility among multiple
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contributing upwind states for a downwind state’s excess
pollution. Id. at 1604. The good neighbor provision does not
answer that question. Thus, under the familiar Chevron deference
standard, the Court found that EPA’s allocation method in the
Transport Rule is a permissible construction of the CAA, as “EPA
considered both the magnitude of upwind States’ contributions
and the cost associated with eliminating them.” Id. at 1606 (citing
Chevron v. NRDC, 467 U.S. 837, 843 (1984)). According to the
Court, “[u]sing costs in the Transport Rule calculus . . . makes
good sense. Eliminating those amounts that can cost-effectively
be reduced is an efficient and equitable solution to the allocation
problem the Good Neighbor Provision requires the Agency to
address.” Id. at 1607.

The Court did agree with the D.C. Circuit on two fronts:
“EPA cannot require a State to reduce its output of pollution by
more than is necessary to achieve attainment in every downwind
State or at odds with the one-percent threshold the Agency has
set.” Id. at 1608. However, the Court concluded that “[n]either
possibility . . . justifies wholesale invalidation of the Transport
Rule.” Id. According to the Court, “[a]s the Good Neighbor
Provision seeks attainment in every downwind State . . .
exceeding attainment in one State cannot rank as ‘over-control’
unless unnecessary to achieving attainment in any downwind
State. Only reductions unnecessary to downwind attainment
anywhere fall outside the Agency’s statutory authority.” Id. at
1608–09. Additionally, the Court found that “while EPA has a
statutory duty to avoid over-control, the Agency also has a
statutory obligation to avoid ‘under-control,’ i.e., to maximize
achievement of attainment downwind. . . . [A] degree of
imprecision is inevitable in tackling the problem of interstate air
pollution.” Id. at 1609.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

NEW WILDERNESS AREA ADDED

On March 14, 2014, President Barack Obama signed into law
the Sleeping Bear Dunes National Lakeshore Conservation and
Recreation Act, Pub. L. No. 113-87, 128 Stat. 1017 (2014),
adding approximately 32,557 acres along the mainland shore of
Lake Michigan and certain nearby islands in Benzie and Leelanau
Counties, Michigan, to the National Wilderness Preservation
System. The Secretary of the Interior is charged with determining
the exact boundaries of the wilderness area and filing a map
showing the boundary in appropriate offices of the National Park
Service.

COASTAL MONUMENT EXPANDED

Using his authority under section 2 of the Antiquities Act of
1906, 16 U.S.C. § 431, President Obama added another 1,665
acres to the existing California Coastal National Monument,
which is managed by the Bureau of Land Management (BLM).

See Proclamation No. 9089, 79 Fed. Reg. 14,603 (Mar. 11, 2014).
The original California Coastal National Monument was created
by President Bill Clinton in January 2000. See Proclamation No.
7264, 65 Fed. Reg. 2821 (Jan. 11, 2000).

NEW DEPARTMENT OF THE INTERIOR OFFICIALS

CONFIRMED

On February 27, 2014, Michael L. Connor was confirmed as
Deputy Secretary of the Department of the Interior (DOI). Prior
to joining DOI, Connor served as Counsel to the U.S. Senate and
Natural Resources Committee from 2001 to 2009. Prior to his
service with Congress, Connor served in the Secretary’s Indian
Water Rights Office and in the Solicitor’s Office. The Deputy
Secretary of the Interior is the number two position in the DOI.
See Press Release, DOI, “Secretary Jewell Applauds Confirmation
of Mike Connor as Deputy Secretary of the Department of the
Interior” (Feb. 27, 2014).

Additionally, on April 8, 2014, Neil G. Kornze was
confirmed as the Director of the BLM. Kornze has served in
various roles in the DOI since January 2011. Prior to joining the
BLM, Kornze was a Senior Policy Advisor to Senate Majority
Leader, Harry Reid. See Press Release, DOI, “Secretary Jewell
Statement on the Senate Confirmation of Neil Kornze as Director
of the Bureau of Land Management” (Apr. 8, 2014).

A L A B A M A —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

ALABAMA LEGISLATURE AMENDS SPACING STATUTES

REGARDING HORIZONTAL AND OFFSHORE WELLS

In its 2014 legislative session, the Alabama legislature
amended the Alabama statutes to define a horizontal well as: “A
well initially drilled vertically and then turned and drilled at an
angle of 75 degrees or greater from vertical.” Ala. Acts 2014-281
(codified as amended at Ala. Code § 9-17-1(7)). In the same Act,
the legislature amended section 9-17-12 to provide for the
regulation of horizontal wells and offshore wells by the State Oil
and Gas Board of Alabama as follows:

(2) The acreage limitations set forth in this section
for drainage or production units for oil reservoirs shall
not apply to horizontal wells drilled into oil reservoirs.
The board shall determine the size and configuration of
drilling units and drainage or production units for
horizontal oil wells. Notwithstanding the foregoing, the
board shall not have authority to establish a drilling unit
or a drainage or production unit in excess of either 640
acres or one governmental section or two contiguous half
sections, plus 10 percent tolerance for any horizontal
well drilled in any oil reservoirs, the 10 percent tolerance
provided to allow for irregular sections.

(3) The acreage limitations set forth in this section
for drainage or production units for oil reservoirs and for
gas reservoirs shall not apply to offshore wells, and the
board shall determine the size and configuration of
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drilling units and drainage or production units of
offshore wells.

Ala. Acts 2014-281 (codified as amended at Ala. Code § 9-17-
12(b)(2), (3)).

C O L O R A D O  —  M I N I N G

A N Y A  P .  M A L L E T T

—  R E P O R T E R  —

COLORADO LEGISLATURE AMENDS LIMITED-IMPACT

MINING OPERATIONS REGIME

Senate Bill 14-076 (SB 14-076), which became effective on
March 20, 2014, makes changes to the existing regime for limited-
impact mining operations. See 2014 Colo. Legis. Serv. ch. 42. In
the past, Colorado has had two limited-impact mining permit
categories, a category for operations conducted on less than two
acres and one for operations conducted on less than ten acres.
Beginning in 1993 new applications could no longer be filed for
the two-acre category, though existing permit holders could
continue to operate. The benefit to obtaining a limited-impact
mining permit is that the operator would not be required to obtain
a reclamation permit. See Colo. Rev. Stat. §§ 34-32-109, -112.

Effective July 1, 2014, SB 14-076 amended Colo. Rev. Stat.
§ 34-32-110 to create a separate limited-impact permit category
for operations conducted on five acres or less. Id. § 34-32-
110(1)(a)(III). Operations on five acres or less are now subject
to the same requirements as operations on less than ten acres.
SB 14-076 amended the requirements relating to application
procedures to require that applicants include in their application
the source of their legal right to enter the land and initiate
operations. Id. § 34-32-110(1)(a)(III), (2)(a). The bill also
amended section 34-32-110 to prohibit designated mining
operations (operations where toxic chemicals are used or uranium
is extracted) from obtaining a limited-impact mining permit. Id.

The bill amends section 34-32-110 to require that any person 
conducting mining operations on less than two acres pursuant to
a permit that was applied for prior to July 1, 1993, file with the
Colorado Division of Reclamation, Mining and Safety’s Office of
Mined Land Reclamation by July 1, 2015: (1) evidence of the
source of the legal right to enter and conduct mining operations,
and (2) a financial warranty in an amount determined by
the Colorado Department of Natural Resources’ Mined Land
Reclamation Board, but not exceeding $1,500. Id. § 34-32-
110(1)(a)(I), (1)(d).

The bill also amends Colo. Rev. Stat. § 34-32-127 by
providing for the revised annual operational fees for fiscal year
2014–2015. For operations on less than two acres, if the permit
was issued prior to July 1, 1993, the annual fee is $86. For
operations on five acres or less the annual fee is $172 and for
operations on less than ten acres the annual fee is $259. Id. § 34-
32-127(2)(a)(IV).

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COLORADO SUPREME COURT HOLDS THAT A REVOCABLE

OPTION AGREEMENT DOES NOT VIOLATE THE COMMON LAW

RULE AGAINST PERPETUITIES

In Volume XXVII, No. 4 (2010) of this Newsletter, we
reported on Whiting Oil & Gas Corp. v. Atlantic Richfield Co.,
321 P.3d 500 (Colo. Ct. App. 2010). The Colorado Supreme
Court affirmed the court of appeals decision in favor of Whiting
Oil and Gas Corporation, f/k/a Equity Oil Company (Equity), but
on different grounds than the court of appeals. The supreme court
held that the option involved in the case did not violate the
common law rule against perpetuities. Atlantic Richfield Co. v.
Whiting Oil & Gas Corp., 2014 CO 16, 320 P.3d 1179 (en banc).

In 1968, Atlantic Richfield Company (ARCO) and Equity
entered into an agreement regarding oil shale research by Equity.
The terms of the 1968 agreement included money payments to
Equity, conveyance of a partial interest from Equity to ARCO in
certain property in western Colorado, and a provision that if oil
shale was not in commercial production by 1983, Equity would
convey to ARCO an additional interest in the property. Id. ¶ 8,
320 P.3d at 1181. In 1983 the parties entered into an amendment
of the agreement, in which ARCO granted Equity a non-exclusive
option to buy back the interest that ARCO had previously
acquired from Equity as part of the 1968 agreement. The option
would expire in 2008. The 1983 amendment provided “ ‘ARCO
shall retain the sole and exclusive right to cancel this Option at
any time during its term,’ with the exception that Equity was
granted a right of first refusal if ARCO received an offer from
another party to buy its interest in the [property].” Id. ¶ 9, 320
P.3d at 1182. ARCO and Equity had negotiated for a year
regarding the 1983 amendment. The option exercise price was
tied to ARCO’s West Texas sour crude oil benchmark price.
Equity exercised the option in 2006, at a time when the option
exercise price was significantly below the property’s current
market value. ARCO refused to convey the interest in the property
to Equity. Id. ¶ 10, 320 P.3d at 1182.

Equity sued ARCO for specific performance of the 1983
option. ARCO argued that the option violated the common law
rule against perpetuities and was void. Id. ¶ 11, 320 P.3d at 1182.
The trial court found that the option violated the common law rule
against perpetuities. Id. ¶ 12, 320 P.3d at 1182. The common law
rule against perpetuities provides that “[n]o interest is good unless
it must vest, if at all, not later than twenty-one years after some
life in being at the creation of the interest.” Id. ¶ 25, 320 P.3d at
1185 (alteration in original) (quoting John Chipman Gray, The
Rule Against Perpetuities 191 (Roland Gray ed., 4th ed. 1942)).
The Colorado Statutory Rule Against Perpetuities Act, Colo. Rev.
Stat. §§ 15-11-1101 to -1107, supersedes the common law rule
against perpetuities for nonvested property interests created after
May 31, 1991. 2014 CO 16, ¶ 33, 320 P.3d at 1187 (citing Colo.
Rev. Stat. § 15-11-1107(2)). The common law rule may still apply
to nonvested property interests created prior to that date, subject
to other provisions of the Act.
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The trial court and the court of appeals applied section 15-11-
1106(2) of the Act, which is “a reformation provision that requires
courts, upon request, to reform nonvested interests created prior
to May 31, 1991 to bring them into compliance with the common
law rule.” Id. ¶ 4, 320 P.3d at 1181. This reformation provision
was at issue in the appeal. The supreme court, however, affirmed
the court of appeals on different grounds, finding that the
reformation provision “applies only to reform instruments that are
determined in a judicial proceeding to ‘violate this state’s rule
against perpetuities as that rule existed before May 31, 1991.’ ”
Id. (quoting Colo. Rev. Stat. § 15-11-1106(2)). The supreme court
found that “the 1983 option posed no practical restraint on
alienation because ARCO retained the power to cancel the option
at any time before its exercise.” Id. ¶ 21, 320 P.3d at 1184. The
court further stated that “[b]ecause it was fully revocable, the
option did not violate the common law rule against
perpetuities . . . .” Id. Thus, the court held the option was valid as
originally negotiated. Id.

The court reviewed the history of the common law rule
against perpetuities and noted that “[f]or well over half a century,
commentators have argued that the rule against perpetuities
should not be applied to commercial transactions.” Id. ¶ 27, 320
P.3d at 1186. The court reviewed cases from other states that
“recognized the problems of subjecting commercial transactions
to the rule,” and cases that “adopted the Restatement’s view that
both commercial options and rights of first refusal fall beyond the
ambit of the common law rule against perpetuities.” Id. ¶¶ 29, 30,
320 P.3d at 1186. The court then reviewed Colorado case law and
stated that “we have blurred the distinction between the common
law rule against perpetuities and the rule against unreasonable
restraints on alienation.” Id. ¶ 34, 320 P.3d at 1187. The court
discussed the case Atchison v. City of Englewood, 463 P.2d 297
(Colo. 1969), which involved a preemptive right to repurchase
land, where the preemptive right contained no expiration date.
The court noted that the case “voided the preemptive right,
concluding that it violated the common law rule against
perpetuities,” but the case also used language relating to
unreasonable restraints on alienation. 2014 CO 16, ¶ 35, 320 P.3d
at 1188 (citing Atchison, 463 P.2d at 303). The court stated:

we effectively conceded in Atchison that we were
voiding the preemptive right not because it could be
exercised after the expiration of a life in being plus
twenty-one years, but because we concluded that its
infinite duration was unreasonable, particularly given the
difficulty of locating a future holder of the preemptive
right.

Id. ¶ 37, 320 P.3d at 1188 (citing Atchison, 463 P.2d at 303).
After reviewing several subsequent Colorado cases, the court said:

our cases intuited that the perpetuities period of lives in
being plus twenty-one years had little relevance in the
commercial arena; rather, our focus remained on
whether the interest at issue unreasonably impacted the
free alienability of the property or threatened to deter the
owner from improving the property or putting it to its
highest and best use.

Id. ¶ 43, 320 P.3d at 1189.

The court found that “the 1983 option had a variable, market-
based price term tied to the market value of sour crude oil.” Id.

¶ 48, 320 P.3d at 1190. The option did not create an unreasonable
restraint on alienation because this price term “was negotiated by
two highly sophisticated parties.” Id. “More fundamentally,” the
court stated, “the 1983 option posed no practical restraint on
ARCO’s ability to improve or sell the property because ARCO
reserved the express right to cancel the option at any time and for
any reason.” Id. ¶ 49, 320 P.3d at 1190. “For these reasons, the
1983 option did not violate the common law rule against
perpetuities.” Id. ¶ 51, 320 P.3d at 1191.

Editor’s Note: The reporter’s law firm represented Whiting
Oil and Gas Corporation, f/k/a Equity Oil Company in this case.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

GAS STORAGE OPERATOR GETS TO PAY TWICE FOR GAS IT

CANNOT KEEP

This is the most recent chapter in the continuing saga
of Northern Natural Gas Company’s (Northern) use of its
Cunningham Storage Field to conduct certificated gas storage
operations. See Vol. XXVII, No. 4 (2010); Vol. XXVIII, No. 4
(2011); and Vol. XXX, No. 3 (2013) of this Newsletter.

Northern began storing gas in the reservoir in the late 1970s,
and by the 1990s suspected it was losing storage gas to producing
wells in the area. After several unsuccessful attempts to address
the matter through litigation, Northern turned to condemnation to
extend its storage boundaries to include newly discovered portions
of the storage reservoir not previously under its control. In
Northern Natural Gas Co. v. Approximately 9117 Acres, No.
10-1232-MLB-DWB, 2014 WL 858209 (D. Kan. Mar. 5, 2014),
the court addressed how a landowner should be compensated for
storage gas that has migrated into its land and resides, in place, at
the time of condemnation.

The Kansas Supreme Court, in Northern Natural Gas Co. v.
ONEOK Field Services Co., 296 P.3d 1106 (Kan. 2013), held that
Kan. Stat. Ann. § 55-1210(c) protected Northern from the rule of
capture for migrating gas only to the extent the gas migrated into
“adjoining” property. The court in ONEOK held that because the
producing wells were on non-adjoining property, even though
within part of the connected reservoir, Northern’s storage gas
could be lost through the rule of capture.

The U.S. District Court for the District of Kansas, in the 9117
Acres condemnation proceeding, determined that storage gas
migrating into non-adjoining property became the property of the
non-adjoining landowner. 2014 WL 858209, at *10. Therefore,
Northern must compensate the non-adjoining landowner not only
for “native” gas and the storage space rights, but also for
Northern’s storage gas that resides beneath their land.

Ironically, a remedial statute enacted in 1993 to protect gas
storage operators, Kan. Stat. Ann. § 55-1210, has done just the
opposite. The ONEOK case interprets the statute to protect the
rule of capture rights of non-adjoining landowners even when
those landowners intentionally coax storage gas to their wells and
extract it. If they are not able to extract the gas before the storage
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operator seeks condemnation, 9117 Acres ensures they receive the
value of the gas in place, so long as they are in a “non-adjoining”
portion of the reservoir. Prior to the statute, Union Gas System,
Inc. v. Carnahan, 774 P.2d 962 (Kan. 1989), protected the
landowner by allowing it to exercise its rule of capture rights, but
then protected the gas storage operator by holding that upon
condemnation the landowner would only be compensated for the
storage rights plus the “native” gas that was in its part of the
reservoir. The court relied upon Kan. Stat. Ann. § 55-1205,
enacted in 1951, that instructs appraisers to award damages for
“the amounts of recoverable oil and native gas remaining in the
property . . . .” Id. at 969. Kan. Stat. Ann. § 55-1201, also part of
the 1951 Act, defines “native gas” as “gas which has not been
previously withdrawn from the earth.”

Interpreting the Kansas Supreme Court’s cases construing
section 55-1210, the court in 9117 Acres held that under section
55-1210 the non-adjoining landowners received a vested property
right in the storage gas that they must be compensated for in this
condemnation action. 2014 WL 858209, at *8. The court refused
to apply Union Gas and section 55-1205, suggesting that the
migrated storage gas that was unproduced, as a vested property
right, could not constitutionally be divested through a condemna-
tion action.

This means Northern gets to pay for the gas that its fellow
travelers in the storage reservoir were not able to extract before
Northern filed for condemnation. Kan. Stat. Ann. § 55-1210 was
passed to protect storage operators in response to the Union Gas
case, but is now being used to ensure non-adjoining landowners
get the storage gas even when they are unable to extract it prior
to commencement of condemnation proceedings. A certified
question to the Kansas Supreme Court would appear appropriate.

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

S T E P H A N I E  N .  M U R P H Y

—  R E P O R T E R S  —

COURT RULES ON NUMEROUS PRELIMINARY DEFENSE

MOTIONS IN LEGACY LAWSUIT

In Alford v. Chevron U.S.A. Inc., No. 13-5457, 2014 WL
1329887 (E.D. La. Apr. 1, 2014), the plaintiffs sued Chevron
U.S.A. Inc., Chevron Pipe Line Company, and Gulf Oil Corpora-
tion (collectively, Chevron) and Exxon Mobil Corporation
(Exxon) for alleged harm to the plaintiffs’ property in the Potash
Field. This is one of hundreds of pending “legacy lawsuits” in
Louisiana involving alleged environmental contamination from
historic exploration and production activities. Louisiana’s legacy
litigation developments have been discussed in Vol. XXVII, No.
4 (2010); Vol. XXVIII, No. 4 (2011); Vol. XXIX, No. 3 (2012);
and Vol. XXX, No. 3 (2013) of this Newsletter.

In Alford, the activities were conducted pursuant to a 1950
mineral lease and a 1960 mineral servitude agreement. 2014 WL
1329887, at *2. The petition attached the lease and servitude
agreement at issue, photographs of the property, a list of wells,
and the operator history. Id. The defendants responded with a host
of preliminary motions to have the lawsuit dismissed, narrowed,

or clarified. Id. at *3. The district court, in a lengthy opinion,
made the following rulings.

Motion for More Definite Statement

The court found that the petition at issue was sufficiently
detailed to allow the defendants to prepare responsive pleadings.
Id. at *4. The court noted that the petition identified the property
at issue by township and range, the operational area by name, and
the wells operated by operator and serial number; alleged that the
property was contaminated due to construction and operation of
exploration and production facilities, and improper waste storage
activities; explained why the materials are harmful on the property
and gave specific examples of ways in which the property was
damaged; and set forth specific legal theories and remedies
sought. Id. Oilfield legacy cases can allege property damage by
numerous defendants, but the court stated that motions for a more
definite statement are generally disfavored and that more detailed
information is available at the discovery stage. Id. at *4–5.

Motions to Dismiss

Claims for Restoration. Plaintiffs are precluded from bringing
claims for restoration under La. Civ. Code Ann. art. 2683(3) when
the lease has not yet expired. 2014 WL 1329887, at *6. This
article generally requires a lessee “[t]o return the thing at the end
of the lease in a condition that is the same as it was when the thing
was delivered to him, except for normal wear and tear.” Id.
(alteration in original) (quoting La. Civ. Code Ann. art. 2683(3)).
In this case, the court held that the plaintiffs’ claims for restora-
tion were precluded because they did not allege that the 1950
mineral lease had expired. Id.

Even though claims for restoration were precluded, the
plaintiffs properly stated claims under La. Civ. Code Ann. arts.
2683(2), 2686, 2688, and 2692 and articles 11 and 122 of the
Louisiana Mineral Code (La. Rev. Stat. §§ 31:11, :122). 2014 WL
1329887, at *6. Broadly speaking, those articles generally deal
with a lessee’s use of leased property. The court found that the
obligations imposed on lessees under those articles “continue
throughout the term of the lease.” Id. (quoting Marin v. Exxon
Mobil Corp., 48 So. 3d 234, 256 (La. 2010)).

Fraud and Misrepresentation Claims. The plaintiffs’ claims
for “fraud and misrepresentation” for allegedly concealing
pollution and failing to inform the plaintiffs of such pollution were
not stated with sufficient particularity. Id. at *6–8.

Claims for Breach of an Express Contract. Where a mineral
lease contains no language, express or otherwise, that addresses
the issue of restoration, plaintiffs cannot state a claim for breach
of an express contract to restore the land at issue. Id. at *8.

Claims for Breach of Implied Lease Obligations. Article
2683(2) of the Civil Code and articles 11 and 122 of the Mineral
Code provide that a lessee is required to use leased property as a
prudent administrator and to refrain from unreasonable or
excessive uses. Id. at *10. The court held that the plaintiffs had
pled sufficient facts to give rise to the possibility that Exxon had
breached its duty. Id.

However, the plaintiffs’ claim under article 2688 of the Civil
Code is inapplicable to leases executed prior to 2005, the year of
its enactment, and thus the plaintiffs cannot proceed under that
article. Id. at *11. Article 2688 provides that a “lessee is bound to
notify the lessor without delay when the thing has been damaged
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or requires repair, or when his possession has been disturbed by
a third person. The lessor is entitled to damages sustained as a
result of the lessee’s failure to perform this obligation.” La. Civ.
Code Ann. art. 2688.

Under Louisiana Civil Code article 2683, “[a] lessor who
leases his land to a lessee for purposes of drilling for oil may not
recover ‘for damages which are inflicted without negligence upon
the lessor’s property in the course of necessary drilling opera-
tions.’” 2014 WL 1329887, at *9 (quoting Terrebonne Parish
Sch. Bd. v. Castex Energy, Inc., 893 So. 2d 789, 799 (La. 2005)).
Thus, “[a]bsent an express provision in the mineral lease requiring
the lessee to restore the property to its original condition, the
lessee need restore the surface to its original condition only if
‘there is evidence of unreasonable or excessive use.’ ” Id.
(quoting Terrebonne, 893 So. 2d at 792). This rule of law remains
significant. While landowners may argue that they are entitled to
damages to restore property to its “original condition,” as opposed
to regulatory standards that satisfy the Louisiana Department of
Natural Resources and the Louisiana Department of Environmen-
tal Quality, presently there is no requirement for property to be
restored beyond regulatory standards.

It is also important to note that “[t]he obligations imposed
upon mineral lessees by the Civil and Mineral Codes are indivisi-
ble. When an obligation is indivisible, all obligors are solidarily
liable for the full performance of the obligation.” Id. at *10
(citations omitted). Thus, the defendants may be liable to the
plaintiffs if any of the lessees to the property breached their
statutory obligations.

Claims for Breach of Implied Mineral Servitude Obligations.
Various provisions in the Civil and Mineral Codes set forth
obligations of mineral servitude owners. For example, the owner
of a mineral servitude may use “only so much of the land as is
reasonably necessary” and “is obligated, insofar as practicable, to
restore the surface to its original condition at the earliest reason-
able time.” Id. at *12 (quoting La. Rev. Stat. § 31:22). The
plaintiffs stated in their petition that Chevron held a mineral
servitude and alleged liability under the various provisions in the
Civil and Mineral Codes. The court ruled that the plaintiffs
“plausibly allege[d] that Exxon breached the duties it owes to
plaintiffs as a mineral servitude holder to ‘keep[] the property
subject to the [servitude] in good order’ and to ‘exercise [its]
rights with reasonable regard’ for those of plaintiffs.” Id. (first
alteration added).

Tort Claims. The plaintiffs alleged negligence under article
2315 of the Civil Code, a claim that Chevron, as a non-operating
working interest owner, moved to dismiss. The plaintiffs’
allegation that Chevron failed to perform its obligation to restore
leased property does not give rise to a negligence claim against
Chevron. Id. at *13.

The plaintiffs also alleged that the defendants engaged in a
continuing tort (which would interrupt the one-year prescriptive
period) by failing to remove pollution, which continues to
migrate. The court rejected this argument. “[A] defendant’s
tortious conduct continues so long as it actively deposits and
stores waste on the plaintiffs’ property. Once the defendant stops
actively polluting the property, the tort ceases. Any subsequent
inaction is not tortious, but simply a failure to remediate harm
previously caused.” Id. at *14. Thus, where plaintiffs do not

allege that defendants are still actively conducting oil and gas
exploration or production activities or actively depositing waste
into unlined earthen pits, plaintiffs have failed to adequately plead
a continuing tort claim. Id. at *15.

Between 1984 and 1996, article 2315.3 of the Civil Code
allowed a plaintiff to recover punitive damages if the “plaintiff’s
injuries were caused by the defendant’s wanton or reckless
disregard for public safety in the storage, handling, or transporta-
tion of hazardous or toxic substances.” Id. Because the plaintiffs
failed to allege that the defendants’ conduct occurred between
1984 and 1996 when article 2315.3 was operative, the petition
failed to state a claim for punitive damages. Id.

Trespass Claims. The plaintiffs plausibly alleged a claim
against Exxon for trespass based on actions outside the scope of
the lease by alleging that Exxon polluted and severely damaged
the property, which constitutes a trespass under Louisiana law. Id.
at *16. All trespass claims against Chevron, however, failed
because the plaintiffs did not plausibly allege that Chevron
operated on the property. Id.

The plaintiffs also alleged that the defendants received an
economic benefit as a result of their storage of hazardous waste on
the plaintiffs’ property, thus entitling the plaintiffs to “civil fruits
of trespass” under article 486 of the Civil Code. Id. The claim
failed because nothing was produced by or derived from the
property as a result of the storage. Id. Although Exxon may have
avoided costs by allegedly improperly storing waste on the
plaintiffs’ property, this is not the same as earning revenues. Id.
at *17.

Liability for Damages Claims. The court rejected the plain-
tiffs’ claim that the defendants were strictly liable under the pre-
1996 version of article 667 of the Civil Code because the defen-
dants had coexisting rights to the land. The court determined that
the plaintiffs had plausibly stated a claim under the pre-1996
version of that article, but since there were coexisting rights the
plaintiffs must show fault according to the principles set forth in
Inabnet v. Exxon Corp., 93-0681 (La. 9/6/94); 642 So. 2d 1243.
The court upheld the plaintiffs’ liability for damages claim under
the post-1996 version of article 667, which imposes liability based
on a negligence standard. 2014 WL 1329887, at *17–20.

Premises Liability Claims. The court also rejected the
plaintiffs’ premises liability claims under articles 2317 and 2322
of the Civil Code. Id. at *20–21. “Allegations that the defendants
had custody of facilities and that the facilities caused harm in the
form of pollution are not enough” to establish a claim for premises
liability when the plaintiffs do not allege “any facts plausibly
suggesting that those facilities or equipment contained a ‘defect’
or ‘ruin’ that posed an unreasonable risk of harm.” Id. at *21.

Unjust Enrichment Claim. A claim for unjust enrichment is
not viable where plaintiffs have other available remedies at law.
Id. at *21–22. The plaintiffs had sufficiently pleaded a legal cause
of action, and as a result the court dismissed their unjust enrich-
ment claim. Id. at *22.

Conclusion

Although the district court dismissed numerous claims, it did
so without prejudice and gave the plaintiffs 21 days to amend their
petition. Id.
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LEGACY LAWSUIT JURY AWARD IN EXCESS OF THE

ESTIMATED COST TO REMEDIATE TO STATE REGULATORY

STANDARDS IS PAID INTO THE COURT’S REGISTRY, NOT TO

THE PLAINTIFF

In Savoie v. Richard, 2013-1370 (La. App. 3 Cir. 4/2/14);
2014 WL 1306264, the court of appeals affirmed the decision of
the trial court where a jury awarded plaintiffs $34 million in
damages for remediation of their land to state regulatory standards
and $18 million to remediate the property to standards that
comply with the mineral leases entered into by the parties, to
be payable by defendants Shell Oil Company and SWEPI LP 
(collectively, Shell). Subsequently, in accordance with the
provisions of La. Rev. Stat. Ann. § 30:29, also known as Act 312,
the Louisiana Department of Natural Resources (DNR) adopted
a remediation plan that would cost approximately $4 million to
implement, which the court approved. Id. at *1. The $4 million
was placed in the court’s registry and the remaining $30 million
took the form of a personal judgment in favor of the plaintiffs. Id.
Shell appealed. Id. at *2.

First, the court found that the trial court did not err when it
excluded reference to Act 312 during trial and did not inform the
jury of the post-trial process set forth by Act 312, where the jury
verdict form and instructions accomplished the goals of Act 312
without specifically mentioning the Act. Id. at *2–3. Next, the
court found that the jury was entitled to hear and determine issues
surrounding remediation to state regulatory standards, despite the
statute’s provisions providing for post-trial procedures determin-
ing the most feasible plan and its costs. Id. at *7. The court
reasoned that, pursuant to State v. Louisiana Land & Exploration
Co., 2012-0884 (La. 1/30/13); 110 So. 3d 1038, “‘all claims,’
including claims as to remediation to state standards, go before
the jury.” 2014 WL 1306264, at *8.

As to the awards, the court found that the excess $30 million
awarded to the plaintiff landowners in the form of a personal
judgment was inappropriate because “landowners are not to
recover any award made specifically for remediation to state
standards, i.e., that amount required to return the land to a state
that suits the public interest.” Id. at *11. Because the jury
specifically awarded $34 million for remediation to state require-
ments, which is in the public interest and not the plaintiff landown-
ers’ private interest, the court mandated that the entire award go
into the registry of the court until the remediation was complete.
Id. at *12. The court directed that any unused monies must be
returned to Shell and not the landowner plaintiffs. Id. Addition-
ally, the court affirmed the $18 million awarded to plaintiffs for
remediation beyond state regulatory standards based on the lease
provisions. Id. at *13–14.

IN LEGACY LAWSUIT, COURT FINDS THAT LEASE LANGUAGE

GIVES SUBSEQUENT PURCHASER CONTRACTUAL RIGHT TO

SUE FOR DAMAGES; DECLINES TO EXTEND “SUBSEQUENT

PURCHASER” DOCTRINE

In Duck v. Hunt Oil Co., 2013-628 (La. App. 3 Cir. 3/5/14);
134 So. 3d 114, John Duck acquired a half interest in a 5.2-acre
tract of property on July 1, 2004. “The act of sale did not contain
an express transfer or assignment of any rights from the former
owner of the property.” Id. at 116. In 2010, Duck filed a petition
for damages “to recover the cost of ridding his property of

contamination allegedly caused by the defendants’ oilfield
operations pursuant to mineral leases that had been entered into
in 1950 and 1951.” Id. Although Duck did not own the property
at the time of the alleged contamination, he argued that under La.
Rev. Stat. Ann. § 31:16 the “obligations of the lessee that are
created in a mineral lease are real obligations and not merely
personal.” 134 So. 3d at 118 (quoting Hoover Tree Farm, L.L.C.
v. Goodrich Petroleum Co., 46,153, p. 11 (La. App. 2 Cir.
3/23/11); 63 So. 3d 159, 166, writs denied). He further argued
that “[a] real obligation attaches to a thing,” and the obligation
“passes to a subsequent acquirer of the thing to which it is
attached without need of a stipulation to that effect.” Id.
(alteration in original) (quoting La. Civ. Code Ann. art. 1764,
Revision Comments–1984(b), (c)). Even further, Duck argued
that because the 1950s leases created real rights with correlative
real obligations, the real rights attached to the land he owns.
Additionally, he argued that the 1950s leases created stipulations
pour autrui thereby giving him a direct contractual right to
recover damages. Id.

The court held that the subsequent purchaser theory could not
protect the defendants from Duck’s claims. Id. at 119. While the
Louisiana Supreme Court has previously held that a subsequent
purchaser of a property cannot recover for property damage
inflicted prior to a sale absent an assignment or subrogation, the
supreme court explicitly stated that its ruling had no bearing on
“situations involving mineral leases or obligations arising out of
the Mineral Code.” Id. (quoting Eagle Pipe & Supply, Inc. v.
Amerada Hess Corp., 2010-2267 (La. 10/25/11); 79 So. 3d 246,
281 n.80). The Duck court found that although mineral leases are
real rights, those rights do not automatically attach to the land. Id.
at 119–20. The court reached this conclusion based on the finding
that a mineral lease creates a personal servitude in favor of a
person rather than the estate. Id. at 119. Thus, “in order to file suit
based upon an expired mineral lease, the subsequent landowner
need[s] to have either ‘privity of contract, assignment of rights, or
be the beneficiary of a stipulation pour autrui.’ ” Id. (quoting
Frank C. Minvielle, L.L.C. v. IMC Global Operations, Inc., 380
F. Supp. 2d 755, 776 (W.D. La. 2004)). Ultimately, the court
found that, when a lessee agrees that it “shall be responsible for all
damages caused by Lessee’s operations,” as the lease at issue in
this case did, this creates a stipulation pour autrui for the benefit
of third parties because it does not restrict liability to only the
damages suffered by the lessors. Id. at 122. The court of appeals
reversed the trial court, holding that Duck was the beneficiary of
a stipulation pour autrui and has a right of action against the
lessees. Id.

OPERATOR HAS NO AFFIRMATIVE DUTY TO PROVIDE

EXPENSE REPORTS TO UNLEASED MINERAL INTEREST

OWNERS

In Adams v. Chesapeake Operating, Inc., No. 13-30342,
2014 WL 1303394 (5th Cir. Apr. 2, 2014), Chesapeake
Operating, Inc. (Chesapeake) was permitted to drill a well on
certain property and completed the well on October 25, 2010.
Tyler Eugene Adams, Jr. owns a 1/3 interest in the property and
“possesses an unleased mineral interest in the property, which
entitles him to a share of the proceeds from the well.” Id. at *1.
“Chesapeake has the right to recover the expenses of drilling,
equipping, and completing the well from Adams.” Id. On



page 14 MINERAL LAW NEWSLETTER

February 10, 2011, Adams sent Chesapeake a certified mail letter
that formally requested reports, information, and statements
pursuant to La. Rev. Stat. Ann. § 30:103.1. 2014 WL 1303394,
at *1. The letter also advised that Chesapeake was not in
compliance with section 30:103.1. Id. On April 14, 2011,
Adams’s attorney sent Chesapeake a second letter, stating that “it
had forfeited its right to contribution from Adams for well costs
because it had failed to fulfill its duty under Section 30:103.1.” Id.
Chesapeake responded to the letter on April 29, 2011, by sending
Adams an itemized statement of the costs of the well. Id. Adams
subsequently brought suit alleging that Chesapeake violated
section 30:103.1 when it failed to timely provide him the expense
report and that Chesapeake violated sections 31:212.21–.23 when
it failed to give Adams production payments. Id.

The U.S. Court of Appeals for the Fifth Circuit found that
“[a]n operator or producer’s duty under Section 30:103.1 is not
triggered until a written request is sent by certified mail.” Id. at
*3. Thus, while subsection A requires an operator or producer to
provide an initial report to unleased mineral interest owners,
subsection C limits this duty to situations where that owner has
sent a written request. Id. Even further, before the penalty in
section 30:103.2 can be imposed, the owner must send another
written notice by certified mail calling attention to the failure to
comply with the provisions of section 30:103.1. Id.

Next, the court found that an unleased mineral interest owner
does not fall within the scope of sections 31:212.21–.23 because
an unleased mineral interest owner is not a “purchaser of a
mineral production payment.” Id. at *4. The court noted that
section 31:212.21, which states that it covers “the owner of a
mineral production payment or a royalty owner,” was “ambiguous
as to the parties encompassed within the statute.” Id. Thus, it
examined the title of that section of the Mineral Code to help
determine its scope. Id. Ultimately, based on the title to sections
31:212.21–.23, the court found that those sections were intended
to cover only the purchasers of mineral product payments, and not
unleased mineral owners. Id.

COURT DECLINES TO FIND NOVATION OF OIL, GAS, AND

MINERAL LEASE

In Barham v. St. Mary Land & Exploration Co., 48,603 (La.
App. 2 Cir. 11/20/13); 129 So. 3d 705, mineral owners had
granted an oil, gas, and mineral lease over 80 acres of land in
1966. A well was drilled and completed in 1968 and the mineral
owners subsequently received royalty checks. Id. at 706. In 1990
the mineral owners learned that there may have been a six-month
gap in production a few years earlier. Id. The mineral owners
contacted Sonat, the lessee at the time, to notify it of the potential
lapse. Id. Sonat subsequently entered a new lease from the mineral
owners, which covered the same tract of land but contained an
addendum that: (1) changed the royalty from 1/8 to 1/5; (2) added
a Pugh clause; and (3) added a surface damage clause. Id. at 707.
After purchasing the lease, Sonat learned that shut-in payments
had continued to be made and therefore Sonat deemed the 1966
lease still in effect. Id. Based on this knowledge, Sonat reverted
to making payments pursuant to the 1966 lease and treated the
1990 lease as if it had never been executed. Id.

The mineral owners filed suit alleging that the 1990 lease was
a novation that extinguished the existing 1966 lease. Id. The

court, however, disagreed and found that the 1990 lease was not
a novation and did not extinguish the 1966 lease. Id. at 710–11.
The court found that, where there was no intent by Sonat to
extinguish its obligations under the 1966 lease, there could not be
a novation. Id.

MINERAL SERVITUDE PURCHASER ASSERTS WARRANTY

OF TITLE CLAIM

In 1980, Lois Searcy leased her mineral rights to Jeems
Bayou Production (Jeems). See MC Louisiana Minerals, LLC v.
Searcy, No. 12-1237, 2014 WL 508517 (W.D. La. Feb. 6, 2014).
Jeems thereafter drilled a well on the property and established
production. Id. at *1. In 1984, Searcy passed away and the
defendants inherited her mineral servitude at that time. Id. In
2010, MC Louisiana Minerals, LLC (MCLM) approached the
defendants to purchase their mineral rights. Id. The defendants
accepted the offer and executed separate mineral deeds conveying
their respective mineral rights to MCLM effective August 1, 2010.
Id. The deeds contained warranties of title. Id.

In 2012, MCLM filed suit alleging that the defendants’
mineral servitude prescribed prior to the sale because no produc-
tion or good faith operations occurred for a period of 10 years,
leaving the defendants with no rights to transfer because the
mineral rights had automatically reverted back to the surface
owner. Id. The defendants argued that, in a breach of warranty
case, a plaintiff must prove its claim that a third party had perfect
title with “legal certainty.” Id. at *3. The court found this argu-
ment unpersuasive, holding that MCLM must only show that, at
the time the mineral deeds were executed, someone other than the
defendants had perfect title to the mineral rights. Id. The court
noted that the term “legal certainty” is merely used to state a
conclusion, and therefore the placement of this burden is inappro-
priate. Id. The court also denied the defendants’ summary
judgment motion on the issue of prescription of non-use as there
was a genuine issue of fact regarding whether there had been
production from the well that had interrupted prescription and
preserved the defendants’ mineral rights. Id. at *4–5.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

NORM LANDSPREADING RULE IN LIMBO

In Adams v. Mississippi State Oil & Gas Board, Nos. 2012-
CA-01070-SCT, 2012-CA-00598-COA, 2014 WL 657384 (Miss.
Feb. 20, 2014), the Mississippi Supreme Court reversed on very
limited grounds the judgment of the Lincoln County Chancery
Court upholding an order of the Mississippi State Oil and Gas
Board (MSOGB) amending Statewide Rule 68 (Disposal of
Naturally Occurring Radioactive Materials (NORM) Associated
With the Exploration and Production of Oil and Gas) (Rule 68),
so as to allow for the surface and subsurface landspreading of
NORM.

A group of landowners (Contestants) objected to the pro-
posed rule change on the following grounds:
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(1) The MSOGB’s order was arbitrary and capricious;

(2) The MSOGB failed to prepare an economic-impact
statement;

(3) Amended Rule 68 was in contradiction of Miss. Code
Ann. § 53-3-3 and federal law;

(4) The proceedings utilized by the MSOGB in amending
Rule 68 violated the Contestants’ constitutional rights;
and

(5) The MSOGB exceeded its authority by amending
Rule 68 without approval of the Mississippi Commission
on Environmental Quality (Commission).

The Mississippi Supreme Court ruled in favor of the MSOGB
(and the other petitioners) as to all of the Contestants’ arguments
except that the MSOGB failed to get approval of the Commission
for the addition to Rule 68 to expressly allow for landspreading
of NORM. The court reversed the decision of the Lincoln County
Chancery Court (sitting as an appellate court) and remanded the
order approving the amendment to the MSOGB for further action.

The court’s decision was based on its interpretation of two
provisions of Miss. Code Ann. § 53-1-17, which provides as
follows:

The duty is hereby imposed upon the [MSOGB] to make
suitable and adequate rules and regulations, subject to
the approval of the [Commission], requiring the disposal
of waste products such as, but not limited to, mud, acids,
saltwater or any corrosive products brought to the
surface from any oil, gas or condensate well in this state,
to prevent seepage, overflow or damage and injury to the
topsoil or surface. The [Commission] shall have the
exclusive authority to regulate the commercial disposal
of such waste products pursuant to Section 17-17-47.

Id. § 53-1-17(3)(a).

Notwithstanding any other provision contained in
the Laws of the State of Mississippi, the [MSOGB] shall
have exclusive jurisdiction and authority, and it shall be
its duty, to make, after notice and hearing as hereinafter
provided, such reasonable rules, regulations, standards
and orders, and to issue such permits as may be neces-
sary, to regulate the use, management, manufacture,
production, ownership, investigation and noncommercial
disposal of oil field exploration and production waste in
order to prevent, eliminate or reduce waste by pollution
to acceptable levels in order to protect the public health,
safety and the environment.

Id. § 53-1-17(7).

The court stated its decision was controlled by Boyles v.
Mississippi State Oil & Gas Board, 794 So. 2d 149 (Miss. 2001),
which interpreted Statewide Rule 69 (Control of Oil Field
Naturally Occurring Radioactive Material (NORM)). The court
in Boyles stated:

Subsections 3(a) and (7) of Miss. Code Ann. § 53-1-
17 can be read in harmony. When the [MSOGB] pro-
mulgates a rule regarding “the disposal of waste prod-
ucts” as mentioned in § 53-1-17(3)(a), the statute
requires that the [MSOGB] gain the approval of the
Commission. The Commission must approve the rule

before it can become effective. However, when regulat-
ing the control of oilfield NORM when it is present in
the oilfield, as is the subject of Rule 69, the [MSOGB]
has “exclusive jurisdiction and authority” and is not
required to seek Commission approval before promul-
gating a rule.

Boyles, 794 So. 2d at 160 (internal citations omitted) (quoting
Miss. Code Ann. § 53-1-17(3)(a), (7)).

The Adams court pointed out that when subsection (7) was
added to Miss. Code Ann. § 53-1-17 in 1955, it did not expressly
overturn subsection (3)(a) and that subsection (3)(a) does not
distinguish between commercial and noncommercial disposal of
waste. Adams, 2014 WL 657384, at *10.

On March 20, 2014, the MSOGB filed a motion for
rehearing. The case was recalled by the Mississippi Supreme
Court on April 14, 2014. In this reporter’s opinion, this decision
is ill conceived, as it ignores common statutory construction rules
and the court’s prior decisions.

COURT WITHDRAWS OPINION AND ALLOWS UNITIZATION

WITH RISK PENALTY CHARGES

Volume XXX, No. 4 (2013) of this Newsletter reported
on Tellus Operating Group, LLC v. Maxwell Energy, Inc., No.
2012-CA-00357-COA, 2013 WL 5184350 (Miss. Ct. App. Sept.
17, 2013), wherein the Mississippi Court of Appeals allowed
Maxwell Energy Inc. (Maxwell), a nonconsenting working interest
owner, to avoid risk penalty charges in connection with the force
integration of a drilling unit by sending Tellus Operating Group
LLC (Tellus) a letter promising to pay its share of operating costs
after Maxwell had rejected the joint operating agreement and
authority for expenditure tendered by Tellus.

In response to a motion for rehearing, on April 8, 2014, the
court withdrew its prior opinion and held that the order of the
MSOGB integrating Maxwell’s interest was supported by
substantial evidence, that Maxwell had failed to agree to the
drilling of the well as required by Miss. Code Ann. § 53-3-7, and
that Maxwell was liable for risk penalty charges. Tellus Operating
Grp., LLC v. Maxwell Energy, Inc., No. 2012-CA-00357-COA,
2014 WL 1369601 (Miss. Ct. App. Apr. 8, 2014). This was a
complete change from a 9-0 vote in favor of Maxwell to a 9-0
vote in favor of Tellus and the various amicus petitioners on
behalf of the oil industry.

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

KEYSTONE XL STILL IN A STATE OF TURMOIL

In a sequel to the report in Vol. XXX, No. 1 (2013) of this
Newsletter discussing the approval of a route for the Keystone XL
pipeline through Nebraska, a district court judge has struck down
the 2012 legislation, Legislative Bill 1161 (LB 1161), that
allowed TransCanada Keystone Pipeline, LLC (TransCanada) to
select a new pipeline route through Nebraska with state approval.
Thompson v. Heineman, No. CI 12-2060, 2014 WL 631609 (Neb.
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Dist. Ct. Feb. 19, 2014). This judicial decision is now ostensibly
holding up a final decision on the federal permit once again.

To recap, LB 1161 authorized the Nebraska Department of
Environmental Quality (NDEQ) to evaluate any pipeline route
proposed by a pipeline carrier for the stated purpose of being
included in a federal agency’s National Environmental Policy Act
of 1969 review process. See LB 1161 § 7 (currently codified at
Neb. Rev. Stat. § 57-1503(1)(a)(i)). This NDEQ review, subject
to approval of the Governor, was an expedited alternative to the
Major Oil Pipeline Siting Act (MOPSA), Neb. Rev. Stat. §§ 57-
1401 to -1413, which requires any pipeline carrier proposing to
construct an oil pipeline or make a substantial change to the route
of an existing pipeline in the state to file an application with and
obtain the approval of the Nebraska Public Service Commission
(PSC). Id. § 57-1405. Upon the Governor’s approval of a
proposed route from the NDEQ review, he was required to
communicate that approval to the appropriate federal agency. If
a proposed route was not approved, the Governor was required to
notify the pipeline carrier that it must file an application with, and
obtain approval from, the PSC. Id. § 57-1503(4).

In May 2012, several Nebraska landowners opposing the
pipeline simultaneously petitioned the Nebraska Supreme Court
to file an original action and filed a lawsuit in the lower district
court challenging the constitutionality of LB 1161. The Nebraska
Supreme Court decided not to consider the constitutional chal-
lenge under its original jurisdiction and allowed the lawsuit to
proceed at the district court level. No stay was imposed by the
district court and the NDEQ review moved ahead unabated,
concluding with Governor Dave Heineman advising President
Barack Obama and then-Secretary of State Hillary Clinton of his
approval of the NDEQ final evaluation report of the new route on
January 22, 2013. See NDEQ, “Nebraska’s Keystone XL Pipeline
Evaluation—Final Evaluation Report” (Jan. 2013).

The lawsuit was a challenge to the constitutionality of the
statute on its face. The plaintiffs are residents owning land or an
interest in land in the pipeline’s path and Nebraska taxpayers.
Defendants are the Governor, the Director of NDEQ, and the
State Treasurer. The plaintiffs challenged the constitutionality of
LB 1161 under several legal theories, alleging that LB 1161 is an
unlawful delegation of legislative authority, a violation of the
separation of powers doctrine and the right to due process, a
violation of the prohibition against the creation of special
legislation, and an unlawful pledge of the State’s credit. Thomp-
son, 2014 WL 631609, at *14. Defendants also raised lack of
standing as a jurisdictional matter but did not prevail, with the
court concluding that taxpayer standing was established by the
plaintiffs. See id. at *7–11.

Trial on stipulated facts was held before the district court on
September 27, 2013. The district court decision found the
legislation unconstitutional because it shifted control over routing
decisions on oil pipelines from the PSC to the NDEQ and
Governor. Id. at *34. The court found that “Neb. Const. art. IV,
§ 20, requires that the power to regulate common carriers exist
either in the PSC or the Legislature.” Id. at *33 (quoting State ex
rel. Spire v. Nw. Bell Tel. Co., 445 N.W.2d 284, 294 (Neb.
1989)). The court found that crude oil pipelines are considered
“common carriers” under Nebraska law and that “the constitution-
ally prescribed powers of the PSC are plenary and self-executing

[over common carriers] in the absence of any specific legislation
on the subject.” Id. at *26. The decision refers to established
Nebraska Supreme Court jurisprudence in noting that “while the
Legislature may enact ‘specific legislation,’ which preempts the
PSC’s control over common carriers and ‘occupies the regulatory
field’ over a class of common carriers, the Legislature cannot
absolutely and totally abandon or abolish constitutionally
conferred regulatory control over common carriers.” Id. at *33.

The court held that “[i]t is clear the Legislature cannot,
consistent with Article IV, § 20, divest the PSC of jurisdiction
over a class of common carriers and vest such power in another
governmental agency, body of government, or branch of govern-
ment, except the Legislature.” Id. Because the court held the
statute to be unconstitutional, the decision declared the Gover-
nor’s action in approving the report and new pipeline route to be
null and void. Id. at *35.

Other potentially open questions, assuming the district court
decision is upheld and TransCanada receives a federal permit, are
whether TransCanada must comply with MOPSA before it may
build a pipeline through Nebraska, and the extent of any authori-
zation to exercise eminent domain.

The lawsuit is now back before the Nebraska Supreme Court,
the State Attorney General having appealed the district court
decision. Thompson v. Heineman, No. S-14-000158 (Neb.
Feb. 20, 2014). The Obama administration, in turn, has signaled
its intent to delay the federal decision until the Nebraska litigation
is concluded.

Editor’s Note: The author of this report serves as legal
counsel to NDEQ.

N O R T H  D A K O T A  —  

O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

STATE OF NORTH DAKOTA OWNS MINERALS UNDER SHORE

ZONE OF NAVIGABLE BODIES OF WATER

In a widely anticipated decision, the North Dakota Supreme
Court held that the State of North Dakota owns the mineral rights
underlying the shore zone (being that portion of the water body
between the ordinary high watermark and the ordinary low
watermark) of navigable bodies of water, unless the upland owner
can establish in his chain of title that the State has granted its
equal footing interest to the upland owner. Reep v. State, 2013 ND
253, 841 N.W.2d 664. See also Vol. XLVII, No. 1 (2014) of the
Water Law Newsletter. In Reep, involving two separate cases that
were consolidated at the district court level, the only issue before
the court was whether the owners of land next to navigable waters
(the “upland owners”), in this case, the Missouri River, owned the
mineral rights in the shore zone or whether the State of North
Dakota owned those interests. On cross-motions for summary
judgment, the district court determined that the State owned the
mineral interests in the shore zone, and the North Dakota Supreme
Court affirmed. 2013 ND 253, ¶ 2, 841 N.W.2d at 667–68.
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Citing a long line of U.S. Supreme Court cases and prior
decisions under North Dakota law, the North Dakota Supreme
Court found that when the State of North Dakota was admitted to
the union—on “the constitutionally moored” equal footing with
established states—the State received absolute title to beds of
navigable waters within its boundaries from high watermark to
high watermark, including the shore zone. Id. ¶ 14, 841 N.W.2d
at 671.

After admission to the Union, a newly-admitted
State, including North Dakota in 1889, was free to
“allocate and govern those [shore zone] lands according
to state law subject only to ‘the paramount power of the
United States to control such waters for purposes of
navigation in interstate and foreign commerce.’ ”

Id. ¶ 15, 841 N.W.2d at 671 (alteration in original) (quoting PPL
Montana, LLC v. Montana, 132 S. Ct. 1215, 1228 (U.S. 2012)).
The North Dakota Supreme Court noted that some states, such as
California, Delaware, and Minnesota, have allocated ownership
of the shore zone to the upland owner to the ordinary low
watermark, subject to the public trust doctrine. Id. ¶ 16, 841
N.W.2d at 672. Other states, such as Alaska, Arkansas, Florida,
and Idaho, have determined that an upland owner’s title extends
only to the high watermark. Id. In North Dakota, a statute and a
constitutional provision factored into where the State would come
down on the issue, as did a prior decision interpreting that statute
and constitutional provision.

The North Dakota statute provides:

Except when the grant under which the land is held
indicates a different intent, the owner of the upland,
when it borders on a navigable lake or stream, takes to
the edge of the lake or stream at low watermark. All
navigable rivers shall remain and be deemed public
highways. In all cases when the opposite banks of any
stream not navigable belong to different persons, the
stream and the bed thereof shall become common to
both.

Id. ¶ 8, 841 N.W.2d at 669 (quoting N.D. Cent. Code § 47-01-
15). The North Dakota Constitution provides:

The state, any county or city may make internal
improvements and may engage in any industry,
enterprise or business, not prohibited by article XX of
the constitution, but neither the state nor any political
subdivision thereof shall otherwise loan or give its credit
or make donations to or in aid of any individual,
association or corporation except for reasonable support
of the poor, nor subscribe to or become the owner of
capital stock in any association or corporation.

Id. ¶ 19, 841 N.W.2d at 673 (quoting N.D. Const. art. X, § 18). In
a prior decision, the court considered the scope of an upland
owner’s claim to the low watermark in light of the above-quoted
statute and constitutional provision. It, in effect, found that the
parties had correlative rights to the shore zone:

With this interpretation, we conclude that, absent a
contrary intent, the “grant under which the [riparian]
land is held” includes a riparian grantee’s full interest
in the shore zone, and necessarily precludes the State’s
claim of absolute ownership to the high watermark.

However, the equal footing and public trust doctrines
establish that the State cannot totally abdicate its interest
to the high watermark, and that a riparian landowner’s
interest to the low watermark is not absolute.

Id. ¶ 10, 841 N.W.2d at 670 (emphasis added) (quoting State ex
rel. Sprynczynatyk v. Mills, 523 N.W.2d 537, 543 (N.D. 1994)).
Drawing on the decision in Mills, the upland owners argued that
they have “full interests” in the shore zone, including the mineral
rights therein. Id. ¶ 6, 841 N.W.2d at 668.

However, the Reep court found that, in Mills, it construed
N.D. Cent. Code § 47-01-15 as a rule of construction “rather than
as a self-executing grant of absolute ownership of land to the low
watermark to avoid an interpretation that would grant a private
party a gift in violation of the anti-gift clause in N.D. Const. art.
X, § 18.” 2013 ND 253, ¶ 11, 841 N.W.2d at 670 (citing Mills,
523 N.W.2d at 542–43, 542 n.6). The court, in Mills, found that
section 47-01-15 “did not grant an upland owner or the State
absolute ownership of the shore zone,” and, “[b]ecause no specific
right or claim for use of the shore zone was raised in Mills, . . . [it]
‘decline[d] to speculate on the precise extent of the parties’ rights
and interests vis-à-vis the shore zone.’” Id. (third alteration in
original) (quoting Mills, 523 N.W.2d at 544). Now faced with the
particular ownership interest at issue, i.e., the mineral interests in
the shore zone, the court in Reep clarified its “full interest”
statement in Mills, reasoning that “that statement refers to [the]
full interest the grantee receives from the grantor unless the grant
provides otherwise and is not so broad as to include interests the
grantor did not have.” Id. ¶ 12, 841 N.W.2d at 671. In turn, the
anti-gift provision of the North Dakota Constitution, in effect,
prevents a construction of section 47-01-15 that would result in a
gift to an upland owner or predecessor-in-interest. Thus, the
statute

does not convey or allocate the State’s equal footing
interest in minerals under the shore zone, which the State
owned at the moment of statehood in 1889, to upland
owners on navigable waters in North Dakota. Under the
rule of construction for determining boundaries in
[section] 47-01-15, however, if the State contractually
grants or conveys parts of its equal footing interests to
upland owners by deed, subject to the restrictions of the
public trust doctrine, and except when the deed provides
otherwise, the grantee takes the State’s full interest to the
low watermark. As a rule of construction, upland owners
receiving grants or conveyances from the State take to
the low watermark under the language of [section] 47-
01-15, subject to the restrictions of the public trust
doctrine and except when the deed provides otherwise.

Id. ¶ 24, 841 N.W.2d at 675 (citations omitted).

Although not specifically discussed by the court, possible
examples of situations where the upland owner might own to the
low watermark of a navigable body of water would be where the
State, while reserving a statutory mineral interest, either (1)
foreclosed a landowner mortgage and later sold the land, or (2)
conveyed grant lands (primarily sections 16 and 36 or portions
thereof). Unless the deed provides otherwise, the grantee should
acquire the surface and mineral estate (to the extent not reserved
by the State) to the low watermark pursuant to section 47-01-15.
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No impermissible gift would be involved, as the grantee would
have paid for the interests received under applicable law.

It should be noted that the decision neither decides nor
purports to decide myriad issues, including the actual location of
any high watermarks along the Missouri River, how to locate or
determine a particular high watermark, or related issues. It does
not determine how, or if, the decision is binding on the United
States with respect to federally owned tracts within or riparian to
navigable bodies of water in North Dakota or with respect to
lands located within the boundaries of the Fort Berthold Indian
Reservation. These and numerous other issues may wind their way
through the court system in the coming years. However, the
decision is a significant first step towards framing ownership of
mineral rights riparian to the Missouri River and other navigable
bodies of water in North Dakota.

Editor’s Note: The reporter’s law firm was involved in
representing some of the appellants in the foregoing case.

O H I O  —  O I L  &  G A S  /
M I N I N G

J .  R I C H A R D  E M E N S

S E A N  J A C O B S

C R A I G  J .  W I L S O N

—  R E P O R T E R S  —

UTICA/POINT PLEASANT SHALE DEVELOPMENT CREATES 

CHALLENGES

Development of the Utica/Point Pleasant Shale play in Ohio
continues to expand at a vigorous pace. According to the Ohio
Department of Natural Resources (ODNR), Ohio gas production
grew from 83.4 billion cubic feet in 2012 to about 203 billion
cubic feet in 2013. Ohio’s oil production grew from 4.9 million
barrels in 2012 to about 9.7 million barrels in 2013. This
development has presented many legal challenges to operators,
landowners, and practitioners. Three of these current challenges
are described below. Since most counties now being developed in
southeastern Ohio for Utica/Point Pleasant Shale lie within the
state’s Seventh District Court of Appeals jurisdiction, the Seventh
District will likely define much of Ohio’s “new” oil and gas law,
until the Ohio Supreme Court acts.

OHIO’S HISTORY OF COAL AND OIL AND GAS PRODUCTION

PRESENTS SEVERED MINERAL RESERVATION ISSUES

Oil and gas have been produced in Ohio since the 1800s, and
coal has been mined in eastern Ohio along the Ohio River since
the early 1900s. In fact, Ohio produced more oil and gas than any
other state in 1895. Since that time, Ohio’s production declined
significantly over the years until the recent Utica/Point Pleasant
Shale activity. With such history, oil and gas companies currently
developing the Utica/Point Pleasant Shale have been and will
continue to be plagued with extensive title issues. Although title
issues can be challenging, Ohio’s law regarding the abandonment
of severed minerals has become one of the main legal obstacles
faced by operators, surface owners, severed mineral owners, and
practitioners.

Ohio’s Dormant Mineral Act (DMA), Ohio Rev. Code Ann.
§ 5301.56, states that if a severed mineral owner (except where
the mineral owner is a public entity or the mineral right is in coal)
does not complete one of six potential “savings events” within a
certain 20-year period, the severed minerals are or can be deemed
abandoned and will vest with the surface estate owner. Id.
§ 5301.56(B). Under the DMA, the six savings events are: (1)
“[t]he mineral interest has been the subject of a title transaction”;
(2) “[t]here has been actual production or withdrawal of miner-
als”; (3) “[t]he mineral interest has been used in underground gas
storage operations”; (4) “[a] drilling or mining permit has been
issued”; (5) “[a] claim to preserve the mineral interest” has been
recorded; or (6) “a separately listed tax parcel number has been
created for the mineral interest.” Id. § 5301.56(B)(3).

The DMA was first enacted on December 21, 1988, and
became effective on March 22, 1989. See 1988 Ohio Laws 314.
As originally enacted, the DMA did not contain a description of
how the mineral rights vest with the surface estate. The statute
read as if the minerals automatically vested with the surface estate
provided no savings events occurred during the relevant time
period, in a manner referred to as “self-executing” (i.e., vesting
happens automatically without a requirement for a lawsuit or
recording). However, there has been debate among practitioners
as to how property rights (mineral interests) can automatically be
deemed abandoned without any notice or due process.

The DMA was amended on March 28, 2006, with an
effective date of June 30, 2006, to add a due process component.
See 2006 Ohio Laws 84. Under the 2006 amendments, a surface
estate owner must provide notice of abandonment to the mineral
owner or the mineral owner’s heirs or assignees before filing an
affidavit of abandonment with the county recorder. See id.
(amending Ohio Rev. Code Ann. § 5301.56(E)). Importantly,
when the Ohio legislature amended the DMA in 2006, it did not
specify if the amendment was to be applied retroactively.

The DMA is unclear in many aspects, as reflected by the vast
amount of litigation now pending in trial and district courts.
Currently, the two principal legal issues involving the DMA are
(1) whether the 2006 amendment applies retroactively, and (2)
whether the 1989 version of the Act is self-executing.

On April 3, 2014, Ohio’s Seventh District ruled on these two
DMA issues in Walker v. Shondrick-Nau, 7th Dist. Noble No. 13
NO 402, 2014-Ohio-1499, 2014 WL 1407942. In Walker, the
record holder of the severed mineral interest (Holder) purchased
certain property in 1964, and then sold the surface rights to that
property in 1965, excepting and reserving the mineral rights. Id.
¶ 2. The current surface owner (Surface Owner) purchased the
subject property in 2009. Id. ¶ 4. In December 2011, the Surface
Owner sent “notice of abandonment” to the Holder claiming that
the mineral rights had been abandoned. Id. ¶ 5. In January 2012,
the Holder timely recorded an “affidavit and claim to preserve
mineral interest,” stating that he did not abandon the mineral
rights reserved in 1965. Id. ¶ 6. The trial court held that the
Holder’s mineral interest was abandoned and had previously
automatically vested with the surface estate pursuant to the 1989
version of the DMA because no savings events occurred from
1969 through 1992. Id. ¶ 10. The Seventh District affirmed this
decision and held that (1) the 2006 version of the DMA applies
only prospectively (i.e., from June 30, 2006 forward), id. ¶ 51,
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and (2) the 1989 version of the DMA is self-executing. Id.
¶¶ 39–41. As an aside, the court in Walker did not address a
constitutional challenge to the 1989 version of the statute as the
constitutional challenge was not raised at the trial court level, and
the Walker court did not find “exceptional circumstances”
warranting consideration of such challenge at the appellate level.
Id. ¶¶ 56–57. The Walker case will have vast implications in Ohio
as millions of dollars in upfront bonus payments and royalties are
at stake. The case will likely be appealed to the Ohio Supreme
Court.

There are also two noteworthy cases currently pending in the
Ohio Supreme Court regarding the DMA. See Dodd v. Croskey,
7th Dist. Harrison No. 12 HA 6, 2013-Ohio-4257, 2013 WL
5437365, cert. granted, 138 Ohio St. 3d 1432, 2014-Ohio-889, 4
N.E.3d 1050 (table); Chesapeake Exploration, L.L.C. v. Buell,
No. 2:12-cv-00916 (S.D. Ohio Jan. 2, 2014), certifying questions
to 138 Ohio St. 3d 1446, 2014-Ohio-1182, 5 N.E.3d 665 (table).
In Dodd, a case involving the 2006 version of the DMA, a mineral
estate owner received notice of abandonment from the surface
estate owner and then timely recorded a preservation document at
the county recorder’s office within 60 days of the notice, pursuant
to Ohio Rev. Code Ann. § 5301.56(H). The trial court in Dodd
determined that such a recorded document was sufficient to
preserve the severed mineral interest, and the Seventh District
affirmed that decision. The supreme court will consider whether
the mineral owner’s recording of that document prevents the
minerals from being deemed abandoned if there were no savings
events in the 20 years prior to notice being given.

In Chesapeake, the supreme court is asked to consider two
specific issues relating to the term “the subject of a title
transaction” under Ohio Rev. Code Ann. § 5301.56(B)(3)(a): (1)
whether an oil and gas lease signed by a mineral owner is a “title
transaction,” and (2) whether the expiration of the lease term
restarts the 20-year forfeiture clock, when an oil and gas lease
expires by its express terms. The U.S. District Court for the
Southern District of Ohio certified these two questions to the Ohio
Supreme Court for its determination.

OHIO’S FORCED UNITIZATION STATUTE

It is clear Ohio’s forced unitization statute will be a vital
element for oil and gas companies trying to develop their acreage.
Under Ohio Rev. Code Ann. § 1509.28, the Chief of the ODNR
Division of Oil & Gas Resources Management may issue an order
authorizing unit operations even when the operator may not have
the right to operate the entire acreage inside a pooled unit. On
September 13, 2013, ODNR adopted procedural guidelines for
unitization applications that are “designed to assist in the
application process.” ODNR Div. of Oil & Gas Res. Mgmt.,
“Unitization Application Guidelines,” at 1 (Sept. 13, 2013). As of
April 15, 2014, oil and gas companies have filed 31 forced
unitization applications pursuant to section 1509.28, and ODNR
has issued nine orders.

To file an application for forced unitization, an operator
must, among other things, be the “owner” of at least 65% of the
land area overlying the pool. Ohio Rev. Code Ann. § 1509.28(A).
An owner is defined as the person or entity that “has the right to
drill on a tract [of land] or drilling unit, to drill into and produce
from a pool, and to appropriate the oil or gas produced

therefrom . . . .” Id. § 1509.01(K). On its face, the definition of an
owner is rather straightforward; however, it appears there are
questions ODNR and/or the Ohio courts will need to decide in
order to determine who is a proper owner, including the
following, among others.

First, to date ODNR has not issued an order determining
whether an operator with a “non-conforming” lease (a lease that
would not allow for the proposed development) is a proper owner.
For example, if an oil and gas lease provides a pooled unit may
not exceed 160 acres and the operator is seeking approval for a
640-acre unit, will the oil and gas company be deemed to be an
owner? Second, if an oil and gas company is initially considered
an owner by ODNR, but the company is later determined not to be
an owner because, for example, a lease was invalid, will the
mineral owner’s rights be subject to the Chief’s order? If the
answer is no and the company has already drilled, what are the
legal ramifications?

Upon filing a unitization application under section 1509.28,
a hearing is held and the application may be approved by the
Chief if, among other things, the operator proves (1) the proposed
“operation is reasonably necessary to increase substantially the
ultimate recovery of oil and gas,” and (2) “the value of the
estimated additional recovery of oil or gas exceeds the estimated
additional cost incident to conducting the operation.” Id.
§ 1509.28(A). For the operator, this standard often requires
testimony from a petroleum engineer and/or geologist. For an
unleased mineral owner being subjected to forced unitization, this
standard presents a real challenge. In a forced unitization
situation, the majority of unleased mineral owners do not have the
technical understanding, time, or money to hire an expert to
challenge the oil and gas company’s representations. Therefore,
this process often forces unleased mineral owners to accept the
representations made by the company. As development continues
in Ohio, forced unitization is likely to become a hotbed for legal
challenges.

STRONGER FRACKING RULES IN LIGHT OF PROBABLE

CONNECTION TO SEISMIC ACTIVITY

On April 11, 2014, the Director of ODNR announced new
permitting policies under which “[n]ew permits issued by ODNR
for horizontal drilling within 3 miles of a known fault or area of
seismic activity greater than a 2.0 magnitude would require
[operators] to install sensitive seismic monitors.” Press Release,
ODNR, “Ohio Announces Tougher Permit Conditions for Drilling
Activities Near Faults and Areas of Seismic Activity” (Apr. 11,
2014). “The new policies are in response to recent seismic events
in Poland Township (Mahoning County) that show a probable
connection to hydraulic fracturing near a previously unknown
microfault.” Id. While the discussion initially focused only on
disposal wells, more recently it targets oil and gas wells. There is
much publicity in Ohio concerning the effect of hydraulic
fracturing on seismic activity and what steps the government
should take, and continued discussion and investigation is
expected.
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REVERSAL OF CERTIFICATION OF CLASS IN ROYALTY

UNDERPAYMENT CASE

In Fitzgerald v. Chesapeake Operating, Inc., No. 111,566,
2014 WL 813861 (Okla. Ct. App. Feb. 14, 2014), the Oklahoma
Court of Civil Appeals reversed a district court’s order certifying
a statewide class of royalty owners in an action seeking damages
for the alleged underpayment of royalties. The class was defined
as all persons who have been royalty owners in Oklahoma wells
since January 1, 2004, that were operated by Chesapeake Operat-
ing, Inc. (Chesapeake) or where Chesapeake, as a non-operator,
separately marketed gas. The class claims related to alleged
underpayment of royalty for gas and its constituents (helium,
residue gas, natural gas liquids, nitrogen, and condensate). The
trial court found that Chesapeake paid royalties based upon
netback pricing and that it had a uniform practice of deducting
from royalties costs of gathering, compression, dehydration,
treatment, and processing.

The Court of Civil Appeals, applying the statutory de novo
standard of review, held that the class certification requirements
of commonality and superiority had not been met. Even though
Chesapeake used a common method to calculate all royalties, the
court found that common issues did not predominate over
individual issues and a class was not the superior method for
resolving the claims because of the variety of leases involved and
the varying marketability of gas throughout the class wells. Id. at
*6. The court stated that under the implied duty of marketability
applied in Oklahoma, the lessees bear the full cost of any services
necessary to put the gas in a marketable condition except where
the lease expressly allows deduction for those costs. Id. at *3. The
court noted that “[t]he question of where and when particular gas
is marketable is not settled in Oklahoma,” and whether the costs
for the services at issue could be deducted from royalties
depended on lease language and the marketability of the gas
before those costs were incurred. Id. Chesapeake’s leases had
varying royalty clauses, and in addition, some royalty owners had
no lease with Chesapeake but were covered by force pooling
orders. Id. at *4. The court further noted that the gas was
produced from over 1,000 fields in Oklahoma, which would
require individual determinations of the marketability of the gas
from each field. Id. at *5.

John Fitzgerald, the class representative, filed a petition for
certiorari, seeking review of the decision by the Oklahoma
Supreme Court, which is pending for decision. The Oklahoma
Supreme Court allowed a royalty owners’ association to file an
amicus brief in support of the petition for certiorari.

NO FEDERAL QUESTION JURISDICTION OVER SURFACE

DAMAGES UNDER THE OSAGE ALLOTMENT ACT

In Nadel & Gussman, LLC v. Reed Family Ranch, LLC, No.
13-cv-570-TCK-TLW, 2014 WL 688112 (N.D. Okla. Feb. 24,
2014), the U.S. District Court for the Northern District of
Oklahoma held that federal question jurisdiction did not exist over

an appeal of an arbitration award made under the procedures
specified in the Osage Allotment Act, ch. 3572, 34 Stat. 539
(1906), as amended by Act of March 2, 1929, ch. 493, § 2, 45
Stat. 1478, 1479–80, and the implementing regulations, 25 C.F.R.
§ 226.21. Under the Act and the implementing regulations, all
claims for surface damages caused by operations of an oil and gas
lessee under a lease granted by the Osage Nation are submitted to
arbitration if the parties are unable to reach an agreement. The Act
provides that a party may appeal the arbitration award by filing
suit in Osage County, but that nothing in the Act “shall preclude
the institution of any such suit in a federal court having
jurisdiction thereof, or the removal to said court of any suit
brought in the State court, which under federal law may be
removed . . . .” 2014 WL 688112, at *1 (emphasis omitted)
(quoting Osage Allotment Act § 3, as amended by Act of March
2, 1929, ch. 493, § 2, 45 Stat. 1478, 1480).

The oil and gas lessee in this case appealed an arbitration
award for damages for the installation of electric lines, claiming
that the surface owners were not entitled to such damages because
25 C.F.R. § 226.19(a) provided the right to install electrical lines
without paying compensation to surface owners. 2014 WL
688112, at *2. In holding that no federal question jurisdiction
existed over such a claim, the court stated that the quoted
language of the Act did not create federal question jurisdiction,
but that federal question jurisdiction could exist if there was a
substantial question of federal law. Id. at *3–4. “[T]he mere fact
that a federal regulation is involved does not mandate a finding of
a substantial federal question.” Id. at *4. The court held that in
this case a substantial federal question did not exist, stating that
the district court in Osage County was competent to address the
lessee’s claim under the federal regulations. Id. at *5. The court
also noted that the issue raised did not directly implicate any
overriding federal interests, such as the protection of the
underlying Osage mineral estate held in trust by the United States,
and was essentially a land-damage dispute between a lessee and
surface owners. Id. at *4.

FEDERAL ABSTENTION FROM QUESTION OF COUNTY’S

AUTHORITY TO ENACT ZONING REGULATIONS

In Overflow Energy, L.L.C. v. Board of County
Commissioners, No. CIV-13-1136-HE, 2014 WL 359211 (W.D.
Okla. Feb. 3, 2014), under the Burford abstention doctrine, see
Burford v. Sun Oil Co., 319 U.S. 315 (1943), the court abstained
from deciding a case in which the plaintiff alleged that its state
and federal constitutional rights had been violated by the county
zoning board’s denial of its application to operate a saltwater
disposal facility. The plaintiff claimed the County did not have the
statutory authority to enact and enforce zoning regulations
governing oil and gas development because the Oklahoma
Corporation Commission had exclusive jurisdiction to regulate
such matters. 2014 WL 359211, at *1. The court held that the
claim raised important issues of local concern that should be
regulated by the State. Id. at *3. The court also noted that an
Oklahoma statute provided for review of the zoning board’s order
and also for a challenge of the County’s authority to enact the
zoning regulations. Id. (citing Okla. Stat. tit. 19, § 865.64).
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PENNSYLVANIA DEBATES THE ENDANGERED SPECIES

COORDINATION ACT

Pennsylvania’s House Bill 1576 (HB 1576), known as the
Endangered Species Coordination Act, is a proposed bill that
would change the way endangered species are listed in the
Commonwealth. The bill was reported out of the Game &
Fisheries Committee of the House in November 2013. The House
of Representatives was expected to vote on HB 1576 on March
10, 2014, but the vote was delayed to allow for additional
negotiation.

By way of background, Pennsylvania law provides for
designation of endangered species by three different Common-
wealth agencies: (1) the Pennsylvania Department of Conserva-
tion and Natural Resources (DCNR); (2) the Pennsylvania Game
Commission; and (3) the Pennsylvania Fish & Boat Commission.
See 32 Pa. Stat. Ann. § 5302 (DCNR); 34 Pa. Cons. Stat. Ann.
§ 2167 (Game Commission); 30 Pa. Cons. Stat. Ann. § 2305 (Fish
& Boat Commission).

HB 1576, which has the support of Pennsylvania’s coal
industry, would require that all agency actions to designate a
stream as a wild trout stream, or to designate fish, wildlife, or
plants as threatened or endangered, be subject to the regulatory
review process that governs the promulgation of almost every
other Commonwealth regulation. The process, set out in the
Regulatory Review Act, 71 Pa. Stat. Ann. §§ 745.1–.14, and the
Commonwealth Documents Law, 45 Pa. Cons. Stat. Ann.
§§ 501–907, includes review by the Independent Regulatory
Review Commission. At the present time, actions taken by DCNR
to designate species are subject to this regulatory review process;
however, actions taken by the Game Commission or the Fish &
Boat Commission are not. The Endangered Species Coordination
Act would impose consistent review requirements for designations
made by each of the three agencies.

In addition, HB 1576 would require information about listed
species and their habitats to be included in a centralized database.
The bill only allows “authorized persons” (defined to include
parties “involved in commercial activities”) to access the
centralized database. Confidentiality provisions were included in
the bill to address the concern that the availability of species’
locations or habitat information might put species at risk. Access
to additional information in the centralized database would allow
permittees to understand, in advance, whether a proposed activity,
such as a coal mining operation, might impact listed species and
to make business and operational plans according to anticipated
avoidance or mitigation costs. Although HB 1576 has garnered
bipartisan support, it may not progress until after the upcoming
election season.

STATE AGENCIES DEVELOPING HABITAT CONSERVATION

PLAN FOR INDIANA BAT

A recent development related to the Endangered Species Act
of 1973 (ESA), 16 U.S.C. §§ 1531–1544, is likely to affect
operators with leases to conduct coal mining operations on public
land in Pennsylvania. The Pennsylvania Game Commission and
DCNR are preparing an application to the U.S. Fish and Wildlife
Service (FWS) for an incidental take permit (ITP) and habitat
conservation plan (HCP) for “forestry activities on State lands that
provide potential habitat for the federally listed endangered
Indiana bat” and the northern long-eared bat, which was recently
proposed for listing as an endangered species. See 78 Fed. Reg.
67,390 (Nov. 12, 2013). The Federal Register notice is soliciting
information about those species and also “other federally listed
species in Pennsylvania.” Id. at 67,391. As part of the permitting
process, the agencies are developing a draft HCP for the Indiana
bat and the northern long-eared bat. See DCNR, “Pennsylvania
State Game Lands, State Forests, and State Parks Habitat Conser-
vation Plan for Indiana Bat (State Lands HCP)—Frequently
Asked Questions” (Jan. 2014) (FAQs).

If approved as submitted, the HCP would cover a planning
area of approximately 3.9 million acres, and it would address
potential impacts during the expected 30-year duration of the ITP.
78 Fed. Reg. at 67,391. Forestry management activities that are
expected to impact the bat species include timber harvesting,
installation of deer fencing, cutting firewood, and constructing
roads and trails. Id. The agencies have indicated that “minimi-
zation measures” in the HCP may include “protection of roost
trees and surrounding habitat, setback distances from known roost
trees, mapping and avoidance of foraging areas, protection and
enhancement of hibernacula, and protection and enhancement of
Indiana bat and northern long-eared bat roosting and foraging
habitat.” Id.

The agencies state that coal extraction is not covered under
the HCP and suggest that the HCP is therefore inapplicable to
mining operations on public land. See FAQs at 2 (“All such
energy extraction efforts are subject to their own compliance
processes and are excluded from coverage by this HCP, which
focuses solely on the forestry and forestry-related activities as
described above.”). However, there is no reason to believe that
buffers, setbacks, and other protections in the HCP would not be
considered by the agencies, the Pennsylvania Department of
Environmental Protection or the FWS, in permitting decisions for
coal operators who lease or own property rights in areas set aside
for habitat conservation. As noted, such measures could include
significant restrictions on surface disturbances, perhaps even
prohibiting coal resource development on some state lands. At this
time, DCNR and the Game Commission have not provided a
means by which representatives of the coal industry can
participate in the development of the HCP, despite the potentially
significant impact of the HCP on mining operations on public
lands. Initial drafts of the HCP and ITP application have not been
made publicly available. The final draft HCP and the ITP
application will be available for public comment after submission
to FWS, which may occur in late 2014.
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PENNSYLVANIA SUPREME COURT ACT 13 DECISION

On February 21, 2014, the Pennsylvania Supreme Court
denied an application for reargument in Robinson Township v.
Commonwealth, 83 A.3d 901 (Pa. 2013). The application was
filed after the court issued a lengthy opinion on December 19,
2013, declaring significant portions of Act 13 of 2012 (Act 13)
unconstitutional. See 2012 Pa. Legis. Serv. Act 2012-13 (H.B.
1950). Act 13 was signed into law in February 2012 and included
broad amendments and additions to Pennsylvania’s Oil and Gas
Act. See Pa. Cons. Stat. Ann. tit. 58. The constitutional challenges
raised in Robinson Township related primarily to the portions of
Act 13 that restricted the ability of municipalities to enact zoning
regulations relating to oil and gas operations. The supreme court
held that the majority of the challenged portions of Act 13 were
unconstitutional as violating the Environmental Rights Amend-
ment to the Pennsylvania Constitution, which charges the
Commonwealth with conserving and maintaining natural
resources for the benefit of Pennsylvania residents. Pa. Const.
art. I, § 27.

In reaching its decision, the supreme court stated that “[b]y
any responsible account, the exploitation of the Marcellus Shale
Formation will produce a detrimental effect on the environment,
on the people, their children, and future generations, and poten-
tially on the public purse, perhaps rivaling the environmental
effects of coal extraction.” 83 A.3d at 976. The court remanded
the remaining portions of Act 13 that were not found unconstitu-
tional to the Commonwealth Court for a determination as to
whether such provisions are severable and remain enforceable;
however, the Commonwealth Court has yet to issue a ruling. Id.
at 999.

NEW PROVISIONS OF THE PENNSYLVANIA OIL AND GAS

LEASE ACT WITHSTAND CONSTITUTIONAL CHALLENGE

In July 2013, Pennsylvania Governor Tom Corbett signed
into law the Oil and Gas Lease Act (OGLA), 58 Pa. Cons. Stat.
Ann. §§ 33.1–35.4. The OGLA amended various provisions of
the Guaranteed Minimum Royalty Act of 1979, including
requirements for additional disclosures to royalty owners in
accounting statements. The OGLA also contains a new provision
that allows oil and gas operators to pool contiguous leased
properties as long as each lease does not contain an express
prohibition against pooling. Id. § 34.1. Prior to the enactment of
the OGLA, in order to pool leases to form drilling units, oil
and gas operators in Pennsylvania were required to obtain
modifications of existing oil and gas leases from lessors unless the
lease specifically permitted unitization. After the OGLA was
signed into law, EQT Production Company (EQT), a Pittsburgh-
based oil and gas operator, filed suit against 57 landowners
seeking a declaratory judgment that EQT may jointly develop the
landowners’ multiple contiguous oil and gas leases under the new

provisions of the OGLA. EQT Prod. Co. v. Opatkiewicz, No. GD-
13-013489 (Allegheny Cnty. Ct. of C.P. filed July 22, 2013).

On April 8, 2014, the court granted EQT’s cross-motion for
partial judgment on the pleadings. See Order Granting Plaintiff’s
Cross-Motion for Partial Judgment, Opatkiewicz, No. GD-13-
013489 (Allegheny Cnty. Ct. of C.P. Apr. 8, 2014). The court
reasoned that section 34.1 of the OGLA “does not create, abridge,
or expand any rights, but merely clarifies existing law.” Id. at 10.
Accordingly, the court upheld the constitutionality of section 34.1
of the OGLA and declared that “where EQT has the right to
develop multiple contiguous oil and gas leases separately, it may
develop those leases jointly by horizontal drilling unless expressly
prohibited by a lease.” Id. The landowners have made a motion to
the court to certify the order as an interlocutory order subject to
appeal, but the court had not ruled on that motion at the time of
this report.

NATURAL GAS SEVERANCE TAX

House Bill 1947 (HB 1947) was introduced in the
Pennsylvania legislature and referred to the Committee on
Environmental Resources and Energy in January 2014. The bill
proposes a severance tax on natural gas in the amount of 5% of
the gross value of units severed at the wellhead during each
monthly reporting period, plus $0.046 per unit severed. A “unit”
is defined in HB 1947 as a thousand cubic feet of natural gas
under specified measurement conditions. If the bill is passed by
the legislature and signed into law, each natural gas producer will
be required to apply for a natural gas severance tax registration
certificate and file a return with the Pennsylvania Department of
Revenue indicating the number of natural gas units severed by the
producer for the reporting period, the number of natural gas
producing sites being operated by the producer, and the amount
of tax due. Failure to obtain a registration certificate before
severing gas may result in a fine in an amount between $300 and
$1,500.

The proposed severance tax would be in addition to the
unconventional gas well fee (Impact Fee) that was imposed by
Act 13. See 58 Pa. Cons. Stat. Ann. § 2302. Despite the contro-
versy surrounding Act 13, the Impact Fee has been enforced in the
Commonwealth. The Pennsylvania Public Utility Commission
(PUC) reports that as of April 4, 2014, Impact Fees in the total
amount of $223,312,600 were collected for the 2013 reporting
year. See PUC, “Act 13 (Impact Fee),” http://www.puc.state.
pa.us/filing_resources/issues_laws_regulations/act_13_impact_
fee_.aspx.

In its Robinson Township decision, the Pennsylvania
Supreme Court specifically noted that the Impact Fee is relatively
independent of the unconstitutional parts of Act 13, so it appears
likely the Impact Fee will remain in effect.

FEDERAL COURT ENJOINS TOWNSHIP FROM INTERFERING

WITH SEISMIC TESTING

On March 27, 2014, ION Geophysical Corporation (ION)
filed a declaratory judgment action in the U.S. District Court for
the Western District of Pennsylvania requesting the court to
permit ION to conduct seismic testing in Hempfield Township,
Westmoreland County, Pennsylvania, and to enjoin the Township
from interfering with ION’s seismic testing operations. ION
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Geophysical Corp. v. Hempfield Twp., No. 14-410, 2014 WL
1405397 (W.D. Pa. Apr. 10, 2014). ION entered into seismic
testing permits with surface and mineral property owners in
Hempfield Township, and secured the requisite permits from state
and county agencies. As part of its seismic testing project, ION
also intended to use Township roads. ION attempted to negotiate
a road and right-of-way use permit agreement with Hempfield
Township officials to address the Township’s concerns. However,
after several months of discussion the Township ultimately
informed ION that it would not sign a permit and would act to
prevent ION from using Township roads for the seismic testing
project, which led ION to seek a preliminary injunction.

Unlike many other townships in Western Pennsylvania,
Hempfield Township has not enacted any ordinance to regulate
seismic testing within the Township and maintained that it was
under no obligation to allow ION to conduct such testing. The
district court disagreed, finding that a township is preempted from
banning seismic testing under current Pennsylvania law. Id. at *9
(citing 58 Pa. Cons. Stat. Ann. § 3302). Accordingly, the court
found that the Township “cannot, consistent with the law, ban
seismic testing by refusing to address the issue in a duly passed
ordinance and by refusing to acknowledge the legitimate rights of
seismic operators.” Id. Because ION demonstrated that the
Township’s actions appeared to violate ION’s right to conduct
seismic testing as obtained through permits from surface and
mineral property owners, the court granted ION’s motion for a
preliminary injunction and enjoined the Township from
interfering with ION’s seismic testing operations. Id. at *10. As
this is a federal case, it is not binding on Pennsylvania courts;
however, there is very little case law on the issue of seismic
testing, and this decision does provide much-needed guidance for
operators conducting seismic testing in the Commonwealth.

Editor’s Note: Reporter Kevin M. Gormly serves as counsel
for ION Geophysical Corporation.

S O U T H  D A K O T A  —  

O I L  &  G A S / M I N I N G

D W I G H T  G U B B R U D

—  R E P O R T E R  —

SURFACE OWNERS’ CLAIM FOR ABANDONED MINERALS

DEFEATED

Holsti v. Kimber, 2014 SD 21, 2014 WL 1512426, involved
matters of first impression in a dispute over whether a severed
mineral interest had been abandoned due to nonuse. In 1967,
Severt Kvalheim reserved 50% of all mineral rights when he
conveyed certain real property in Harding County, South Dakota.
Less than two years later, Kvalheim died at the age of 95 as a
single man in North Dakota. Kvalheim’s last will and testament
devised a one-eighth interest in his estate to each of his eight
heirs, but his estate was never probated in South Dakota and his
mineral interest has never been conveyed to an heir or successor
by a recorded instrument. 2014 SD 21, ¶ 2.

Over 40 years later, the surface owners of the land under
which Kvalheim reserved a mineral interest began the abandoned
mineral procedures by publishing a notice of lapse of mineral
interest in the county newspaper. No statement of claim was filed
by or on behalf of Kvalheim or his heirs. Id. ¶¶ 3, 4.

After completing the abandoned mineral procedures, the
surface owners filed a complaint for quiet title of mineral estate
with the circuit court. Id. ¶ 4. The surface owners named some of
Kvalheim’s heirs as parties to the quiet title action because of
various documents/leases/affidavits of record indicating they may
claim an interest in the minerals. None of the recorded documents
identified these parties as heirs of Kvalheim’s mineral interest. In
opposition to the quiet title claim, the Kvalheim heirs offered
multiple 1978 oil and gas leases, a 1994 statement of claim, and
two mineral deeds from 1998 and 2011 that were recorded in
Harding County. Id. ¶ 5.

The circuit court granted summary judgment in favor of the
surface owners by ruling that Kvalheim’s mineral interest had
been unused for 43 years and therefore was abandoned under S.D.
Codified Laws § 43-30A-2. 2014 SD 21, ¶ 6 (the statutory
requirements for “use” are found at S.D. Codified Laws § 43-
30A-3). The circuit court ruled that the documents recorded by the
heirs did not constitute use of the mineral interest “because Severt
Kvalheim’s mineral interest was never conveyed to any of the
defendants by a written, recorded document.” Id. On appeal, the
South Dakota Supreme Court reversed the circuit court and
remanded the case for further proceedings. Id. ¶ 21.

The supreme court ruled that Kvalheim’s heirs became
owners of the mineral interest upon Kvalheim’s death because of
the devise in his will, even though probate was not completed and
the conveyance was not recorded. Id. ¶ 15 (citing S.D. Codified
Laws § 43-30A-1). The court then found that the 1978 leases
recorded by Kvalheim’s heirs made specific references to the
mineral interest and therefore the interest was not abandoned for
nonuse from 1967 to 1978. Id. ¶ 16 (citing S.D. Codified Laws
§ 43-30A-3(4)). The court also concluded that the recording of the
1998 and 2011 mineral deeds and the recording of the 1994
statement of claim constituted use of the mineral interest under
section 43-30A-3(4), (7), thus precluding a finding of
abandonment under section 43-30A-2. Id. ¶¶ 17, 18.

Because the post-1978 recordings were made by only two of
the eight heirs, the case was remanded to the circuit court to
determine “whether the use of the mineral interest by two of
Kvalheim’s heirs constitutes use of the mineral interest by all
heirs, or whether the remaining heirs’ mineral interests were
abandoned because of nonuse . . . .” Id. ¶ 19.

Editor’s Note: The author of this report represents the
surface owners in this case.
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MODIFIED OVERHEAD PROVISION OF ACCOUNTING

PROCEDURE HELD AMBIGUOUS

MCS Minerals, Ltd. v. Plains Exploration & Production Co.,
No. 05-12-01309-CV, 2014 WL 223074 (Tex. App.—Dallas Jan.
21, 2014, no pet. h.) (mem. op.), involved a dispute between MCS
Minerals, Ltd. (MCS) and other non-operating working interest
owners under a 1960 operating agreement and Plains Exploration
& Production Co. (Plains), the operator of the jointly owned oil
and gas lease. Their disagreement was over the meaning of a
particular paragraph of the accounting procedure attached as an
exhibit to the agreement. The printed portion of the paragraph
authorized the operator to charge the non-operators a pro rata
portion of the costs of maintaining and operating a district office
and camps, allocating those on an equitable basis among the
properties served. The dispute focused on two typed sentences
that followed:

Such charges shall also cover those charges normally
made under Paragraph 12 of this Section II and shall be
in lieu of any charges made thereunder. The charges
shall be on a well basis as follows:

Well Basis (Rate Per Well Per Month)

Drilling Well Rate Producing Well Rate

$450.00 $100.00

Id. at *2. Paragraph 12 of the printed form agreement was deleted;
it would have permitted the operator to charge the joint account
for management and administrative overhead charges in lieu of
office expenses not covered by paragraph 11. Id. at *3.

Both sides argued that paragraph 11 was unambiguous, but
their interpretations diverged sharply. MCS contended that the
printed portion merely described the kind of expenses involved
and that the typed sentences limited those to a fixed amount.
Plains took the position that the last sentence authorized charges
in addition to those allowed under the printed wording earlier in
the paragraph. The agreement’s use of the words “the charges” in
the last sentence, which were different from the words “such
charges” used in the preceding sentence in referring to the district
and camp expenses, Plains argued, showed that the parties to the
agreement meant to allow both the district and camp expenses and
a fixed overhead charge. Id.

The court of appeals agreed with the trial court’s deter-
mination that paragraph 11 was susceptible to more than one
reasonable interpretation and thus ambiguous. It affirmed its
judgment based on a jury finding in favor of Plains’s inter-
pretation. Id. at *4.

LIMITATION ON LIABILITY FOR BLOWOUT COSTS IN

TURNKEY DRILLING CONTRACT HELD APPLICABLE ONLY TO

COSTS RELATING TO POLLUTION OR CONTAMINATION

ZK Drilling Co. v. Lavaca River Operating Co., No. 13-12-
00688-CV, 2014 WL 586035 (Tex. App.—Corpus Christi Feb.
13, 2014, no pet. h.) (mem. op.), involved a model turnkey

drilling contract between Lavaca River Operating Co. (Lavaca),
the operator of the Reid No. 1 well in Lavaca County, Texas, and
ZK Drilling Co. (ZK), a drilling contractor engaged to drill the
well. A blowout occurred during drilling, and ZK incurred some
$1.9 million in regaining control of the well. A dispute arose over
whether Lavaca was obligated to pay for any of the costs, and
Lavaca filed suit for a declaratory judgment that it was not and for
ZK’s alleged breach of contract in failing to finish the clean-up
and to complete the well. The trial court granted Lavaca’s motion
for summary judgment, and ZK appealed. Id. at *1.

The disputed provision of the contract, paragraph 18.14(a),
required ZK to bear any liability “for pollution or contamination
(including control and removal thereof) originating from . . .
blowout,” including liability for control of the well and for the
drilling of a relief well or wells. Id. at *4. It further provided that
ZK’s maximum liability under this particular provision would not
exceed $1 million per occurrence, including lost rig time costs
associated with the re-drilling or plugging and abandonment of the
well, and that Lavaca would assume responsibility for costs and
expenses “arising under this Subparagraph 18.14” in excess of
that amount. ZK maintained that Lavaca was responsible for any
and all costs resulting from the blowout in excess of $1 million.
Id. To limit Lavaca’s excess expense liability to pollution and
contamination expenses, ZK argued, would fail to harmonize the
contract’s provisions and would render some terms meaningless.
Id. Lavaca’s position was that its responsibility was limited to
costs associated with cleanup of pollution and contamination
resulting from the blowout and that the blowout here did not
involve any pollution or contamination at all. Id. at *3.

The court of appeals agreed with Lavaca that the contract
unambiguously limited Lavaca’s responsibility for excess costs to
those involving pollution or contamination. ZK had directed the
court to no provision rendered meaningless by the court’s
interpretation, the court observed without explaining how the lost
rig time and costs of re-drilling the well, expressly included in
paragraph 18.14(a), might be directly related to the alleviation of
pollution or contamination. Id. at *5.

The court further concluded, however, that Lavaca was not
entitled to summary judgment. There were disputed fact issues
related to whether there was pollution or contamination from the
blowout and, if so, what costs were incurred for cleanup and
control of the pollution or contamination. Id. at *7.

AREA OF MUTUAL INTEREST PROVISION OF AGREEMENT

HELD INAPPLICABLE

Guardian Oil & Gas, Inc. (Guardian) and XH, LLC (XH)
entered into a purchase and sale agreement under which Guardian
agreed to sell XH 80% of its working interest in certain oil and
gas leases in three East Texas counties, reserving an overriding
royalty interest equal to the difference, if any, between 25% of
gross production and existing royalty and overriding royalty
burdens. At the same time they executed an operating agreement
that contained an area of mutual interest (AMI) provision under
which either party, on acquiring any oil and gas interest in
specified areas, was required to offer the nonacquiring party a
proportionate share. When Guardian sold the overriding royalty
interests to Cabot Oil & Gas Corporation (Cabot) (along with
Guardian’s retained working interest, apparently), a dispute arose
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between XH and Cabot over whether Cabot was required to offer
XH a portion of the overriding royalty interests. In XH, LLC v.
Cabot Oil & Gas Corp., No. 12-12-00338-CV, 2014 WL 806339
(Tex. App.—Tyler Feb. 28, 2014, no pet. h.) (mem. op.), the court
of appeals affirmed the trial court’s summary judgment declaring
that Cabot was not obligated.

The purchase and sale agreement provided that “[a]ll leases
subsequently acquired by either party” located in areas designated
in the operating agreement would be subject to the operating
agreement’s AMI provision. Id. at *3. The operating agreement
provided that if either party should acquire “any oil and/or gas
interest (which shall be deemed to include royalties, mineral
interests, and other payments out of production) or oil and gas
leases or other contract rights which allow the Participation for oil
and/or gas” within the prescribed areas, the non-acquiring party
would have the right to acquire a proportionate interest. Id. at *5.
The AMI provision would not apply, according to the operating
agreement, to the acquisition of an interest “which interest prior
to and at the time of such acquisition was subject to this
Agreement.” Id. The operating agreement was made expressly
subject to the purchase and sale agreement and provided that in
the event of any conflict between the two agreements, the
purchase and sale agreement would prevail.

The court found that there was a conflict between the
purchase and sale agreement and the operating agreement—one
focusing its scope narrowly on oil and gas leases and the other
encompassing many other kinds of oil and gas interests. Applying
the operating agreement’s provision that the purchase and sale
agreement must control in the event of any conflict, the court held
that the overriding royalty interests acquired by Cabot were not
subject to the operating agreement’s AMI provisions. Id. at *6.

Moreover, the overriding royalty interests were excluded
from the operating agreement’s AMI provisions because they
were “subsequently created interests” that were “subject to this
Agreement” when they were acquired. Id. at *6–7. The operating
agreement included standard wording, the court pointed out, that
an overriding royalty or other burden created after the date of the
agreement would be “subject to all of the terms and provisions
of this Agreement,” particularly with reference to the cost of
operations conducted without consent of the working interest
owner out of whose interest the burden was created. Id. at *4.
Because the overriding royalty interests were created after the
operating agreement had taken effect, they were subsequently
created interests and thus subject to the operating agreement and
expressly excluded from its AMI provision. Id. at *7.

POST-PRODUCTION COSTS HELD NOT DEDUCTIBLE FROM

ROYALTY AND OVERRIDING ROYALTY

The court in Chesapeake Exploration, L.L.C. v. Hyder, No.
04-12-00769-CV, 2014 WL 852102 (Tex. App.—San Antonio
Mar. 5, 2014, no pet. h.), construed two royalty clauses in an oil
and gas lease covering land in Tarrant and Johnson Counties,
Texas, in which Chesapeake Exploration, L.L.C. (Chesapeake)
owned the lessee’s interest. The lease provided for payment of
royalty on gas of 25% of the “price actually received” for such
gas, “free and clear of all production and post-production costs
and expenses . . . incurred between the wellhead and [the lessee’s]
point of delivery or sale of such share to a third party.” Id. at *2

(emphasis omitted). In addition, if a well were drilled from certain
surface sites, the lessors would be entitled to an interest created
out of adjacent leases consisting of “a perpetual, cost-free (except
only its portion of production taxes) overriding royalty of five
percent (5%) of gross production obtained from each such well.”
Id. at *4 (emphasis omitted). Chesapeake appealed from a
judgment, following a bench trial, that it had breached the lease
by deducting post-production costs and expenses such as
transportation from the lessors’ gas royalty.

With respect to the lease’s gas royalty provision, Chesapeake
argued that the prohibition against the deduction of costs incurred
between the wellhead and the point of delivery or sale allowed
it to choose either the point of delivery or the point of sale to
determine whether deduction of post-production costs and
expenses was permitted. Costs incurred after delivery to a
gathering and transportation affiliate but before sale into an
unaffiliated interstate pipeline, it asserted, were deductible from
the royalty. Id. at *3. The court of appeals disagreed. Chesa-
peake’s interpretation ignored the “free and clear” provision and
was contrary to the plain reading of the royalty clause. “[T]he
royalty clause exclude[ed] all costs and expenses of production
and post-production,” the court decided, “including post-
production costs and expenses incurred between the point of
delivery and the point of sale.” Id. at *4. The court’s decision was
reinforced by the express provision of the lease that Heritage
Resources, Inc. v. NationsBank, 939 S.W.2d 188 (Tex. 1996),
was not to apply to the lease. 2014 WL 852102, at *3.

The court likewise held that Chesapeake was not entitled to
deduct post-production costs in calculating the lessors’ overriding
royalty. It acknowledged that overriding royalty interests ordi-
narily bear the same post-production costs and expenses as
working-interest production but interpreted the bare phrase “cost-
free” to have modified the rule in the context of the lessors’
overriding royalty. Adopting Chesapeake’s interpretation that the
lessors’ interest was a traditional overriding royalty, subject to
post-production costs, would render the term “cost-free” meaning-
less in the court’s analysis. Id. at *6.

SUIT FOR REFORMATION OF DEED TO RESERVE MINERALS

HELD BARRED BY LIMITATIONS

In August 1999 Hallie Brock and others executed a sale
contract in which they agreed to sell a 519.54-acre tract of land in
Montague County, Texas to Gene Tipton, retaining all mineral
rights. The sellers’ October 1999 deed, however, conveyed the
land to Tipton subject only to the exception of oil, gas, and other
minerals “heretofore reserved by predecessors.” Tipton v. Brock,
No. 08-12-00138-CV, 2014 WL 1168905, at *1 (Tex. App.—El
Paso Mar. 21, 2014, no pet. h.). In 2009 the sellers sued for
reformation of the deed based on mutual mistake. The court of
appeals reversed the trial court’s judgment, based on a jury
verdict, reforming the deed to reserve all of the minerals to the
sellers.

Claims for reformation of a deed are subject to the four-year
statute of limitations, the court pointed out, which begins to run on
the date the deed is executed unless either the discovery rule or
the doctrine of fraudulent concealment applies. Id. at *3. The
discovery rule requires that the alleged wrongful act and resulting
injury were inherently undiscoverable at the time they occurred,
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the court went on. “A warranty deed which clearly describes a
reservation of mineral rights in contravention of the grantor’s
intent is not the type of inherently undiscoverable injury
contemplated by the discovery rule,” it concluded. Id. at *5. A
cursory review of the reservation language in the 1999 deed
would have revealed that there was no reservation to the grantors.
Id. Further, the sellers failed to obtain a jury finding whether
Tipton had engaged in fraudulent concealment, so that doctrine
was unavailable to toll the running of limitations. Id. at *6.
Because the sellers had filed their suit long after the statute of
limitations had run, their reformation claim was barred. Id. at *7.

SUIT FOR REFORMATION OF DEED TO RESERVE MINERALS

HELD NOT BARRED BY LIMITATIONS

In Cade v. Cosgrove, No. 02-11-00424-CV, 2014 WL
1320958 (Tex. App.—Fort Worth Apr. 3, 2014, no pet. h.), the
court reversed a summary judgment in favor of Barbara Cosgrove,
the grantee in a 2006 deed by Michael and Billie Cade conveying
a tract of land in Arlington, Texas. Although executed pursuant to
a sale contract stating that the Cades would retain all mineral
rights, the deed included no mineral reservation. After the sale the
Cades received shut-in royalty payments from the lessee under a
preexisting lease but learned in late 2010 that the lessee was
preparing to pay royalty to Cosgrove. When Cosgrove refused to
execute a correction deed, the Cades filed suit for a declaratory
judgment that they owned the minerals, which the court of appeals
treated as a claim for reformation of the deed because of mutual
mistake. The trial court granted Cosgrove’s motion for summary
judgment on the basis of the four-year statute of limitations. Id.
at *1.

The court of appeals acknowledged the presumption that the
limitation period on a claim to reform a deed begins to run when
the deed is executed, because the grantor has actual knowledge of
the contents of the deed and that it is incorrect at that time. That
presumption has been held rebuttable, however, the court
observed, for example in cases where the actions of both parties
after the deed’s execution showed that the parties believed and
behaved as though the deed had been correct and where the
mineral reservation in the deed was unclear. Id. at *4–5. The court
then discussed the application of the more recent discovery-rule
cases indicating that the running of limitations may be tolled only
if the claim is of a type that is inherently undiscoverable. In view
of the historical case law, the court believed, a mutual mistake in
a deed must be considered a type of injury that is inherently
undiscoverable, at least under some circumstances, for which the
discovery rule is available. This is true, and a party to a deed may
show that it did not know and had no reason to know of its
contents, even when the alleged error in the deed is readily
apparent, as it was in this case. Id. at *10. Thus, when the Cades
knew or should have known of the error in the deed was a fact-
based inquiry, and their summary judgment evidence was
sufficient to raise a fact issue. Id. at *12.

The court’s analysis presents a sharp contrast to that of the El
Paso court in Tipton, discussed above, and of the Texarkana court
in Trahan, discussed below. According to Tipton, at least where
there is no question of a deed’s interpretation, the plaintiff’s
reformation claim cannot be considered inherently undiscoverable
so that the period of limitations must run from the time of the
deed’s execution. Trahan likewise seems to stand for the

proposition that the period of limitations always runs from the
date of a clear and unequivocal deed’s delivery. One of these
cases may provide a vehicle for the supreme court’s clarification
of the application of the discovery rule in deed reformation cases.

REFORMATION OF DEED TO ELIMINATE MINERAL

RESERVATION HELD BARRED BY LIMITATIONS

Trahan v. Mettlen, No. 06-13-00130-CV, 2014 WL 1383140
(Tex. App.—Texarkana Apr. 9, 2014, no pet. h.), is one of three
cases examined here, decided by three different Texas courts of
appeals within three weeks of each other, addressing the
application of the statute of limitations to a claim for reformation
of a deed in relation to a mineral reservation. Affirming the trial
court’s summary judgment, the court in this case held that the
statute of limitations barred the claim.

Jimmy and Peggy Mettlen agreed in a March 9, 2006 contract
to sell a 22.61-acre tract of land in Nacogdoches County, Texas
to Shane and Kristie Trahan. The sale contract made no mention
of a reservation of minerals, but the Mettlens’ deed to the
Trahans, dated April 10, 2006, reserved all the minerals in the
tract to the Mettlens. According to Shane Trahan, he was not
given the deed or a copy at or after the closing and did not read it.
The Trahans only became aware of the mineral reservation, they
said, when they discovered oil and gas company vehicles on their
property in 2010. The Trahans sued for reformation of the deed
based on mutual mistake. They acknowledged that the four-year
statute of limitations applied to their claim and that they had filed
their suit more than four years after the deed was executed, but
they contended that the statute of limitations did not begin to run
against their claim until they encountered the vehicles in 2010. Id.
at *1–2.

Generally, the court observed, “purchasers of real property
are immediately charged with knowledge of all defects in the deed
conveying title to the purchased property, though this presumption
of immediate knowledge is rebuttable” if a mistake is not plainly
evident on the face of the deed or by the parties’ subsequent
conduct. Id. at *3. However, “[i]f the mistake is plainly evident or
clearly disclosed on the face of the deed, . . . all parties are
chargeable with knowledge of the contents of the deed.” Id. Here
the deed unequivocally disclosed the Mettlens’ mineral reserva-
tion; it was clear and obvious and required no interpretation.
Moreover, there was no evidence that the Mettlens had ever
misled the Trahans or lulled them into a belief that the minerals
had been conveyed. Thus, the statute of limitations began to run
from the date of the deed’s execution and delivery, and the
discovery rule was held inapplicable. Id. at *4. Nor could the
Trahans succeed in arguing that fraudulent concealment tolled the
running of limitations even if they had produced evidence of
misleading conduct on the Mettlens’ part, as “the Trahans could
have immediately discovered such fraudulent conduct by the
exercise of reasonable diligence (reading their deed).” Id.

OIL AND GAS LEASE HELD VALID WHERE EXECUTED UNDER

POWER OF ATTORNEY REVOKED BEFORE BONUS PAID

The court in Ayala v. Soto, No. 04-12-00860-CV, 2014 WL
1614281 (Tex. App.—San Antonio Apr. 23, 2014, no pet. h.)
(mem. op.), reversed a summary judgment in favor of Natividad
A. Soto, the owner of a 119.4-acre tract of land in La Salle
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County, Texas, against Chesapeake Exploration, L.L.C. (Chesa-
peake), the lessee under an oil and gas lease on the tract, and
Henry Gilbert Ayala, who had executed the lease to Chesapeake
under a power of attorney from Soto.

Soto executed a power of attorney on June 9, 2010,
authorizing Ayala, an acquaintance, to execute oil, gas, and
mineral leases on his behalf. Although the circumstances under
which Ayala procured the power of attorney were dubious, its
validity does not seem to have been seriously questioned on
appeal. The next day Ayala, as Soto’s agent, executed an oil, gas,
and mineral lease to Chesapeake on Soto’s land. On June 11,
2010, after consulting an attorney, Soto revoked Ayala’s power of
attorney and filed the revocation for record in La Salle County.
Chesapeake subsequently filed a memorandum of the lease for
record and, on June 23, 2010, issued a check to Ayala, as
attorney-in-fact for Soto, in the amount of $238,800 as lease
bonus. Id. at *1. Soto filed suit to quiet title against Chesapeake
and Ayala, seeking cancellation of the lease and claiming fraud.
The trial court granted Soto’s motion for summary judgment on
his quiet title claim, declaring the lease null and void. Id. at *2.

Soto contended that the lease was executory in nature and
that it was not valid until the consideration was paid. To the
contrary, the court remarked, an oil and gas lease operates as a
present conveyance of a determinable fee in the oil and gas. Id. at
*4. The court likewise disagreed with Soto that the lease was
without consideration. “If Chesapeake had not fulfilled its
obligation to pay the money owed,” the court noted, “there would
have been a failure of consideration,” but that was not the case.
Id. Soto did not revoke the power of attorney until after Ayala
signed the lease, and Chesapeake was therefore a bona fide
purchaser for value so that the lease was valid. Id. at *5.

Interestingly, the court’s opinion bases its holding on when
Ayala “signed” the lease in relation to Soto’s revocation of the
power of attorney. There is no discussion of the timing of the
delivery of the executed lease to Chesapeake. Regardless of when
Ayala signed the lease, the outcome likely would have been
different if Ayala had not delivered the lease to Chesapeake
before Soto’s revocation was filed for record.

LACK OF FORMAL LEGAL TITLE HELD NOT TO EXCUSE

OBLIGATION TO CLOSE LEASE ACQUISITION

The court in Preston Exploration Co. v. G.S.F., L.L.C., No.
13-20345, 2014 WL 1712469 (5th Cir. May 1, 2014) (per
curiam), rejected the argument of Chesapeake Energy Corp.
(Chesapeake), the defendant in a breach of contract action by
Preston Exploration Co. (Preston) and its subsidiary PEC
Partnership (PEC), that Chesapeake was not obligated to purchase
certain oil and gas leases from PEC because PEC did not hold
record title to the leases. To Chesapeake’s notice that PEC lacked
record title, Preston had responded that Chesapeake would be
given a copy of an assignment by Preston to PEC at the closing.
Chesapeake did not object to this response until litigation over its
failure to close had ensued, the court observed. Id. at *1.
Moreover, Preston was in fact prepared to cure the defect, and a
reasonable and prudent industry purchaser would have accepted
the title when accompanied by Preston’s assurance, given that
PEC was a Preston subsidiary and the assignment to it was to be
recorded as part of the closing. Id.

W E S T  V I R G I N I A  —  

O I L  &  G A S  /  M I N I N G

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

WEST VIRGINIA SUPREME COURT OF APPEALS OVERRULES

90-YEAR-OLD PRECEDENT AND HOLDS THAT SURFACE

DEEDS HAVE A DEFINITE AND CERTAIN MEANING AND ARE

NOT PRESUMPTIVELY AMBIGUOUS

In Faith United Methodist Church & Cemetery v. Morgan,
745 S.E.2d 461 (W. Va. 2013), the West Virginia Supreme Court
of Appeals overruled Syllabus Point 1 of Ramage v. South Penn
Oil Co., 118 S.E. 162 (W. Va. 1923), in which the court had held
that when the word “surface” is used in a conveyance, it lacks a
“definition of universal application” and its meaning must be
determined by considering the intentions of the parties to the
deed, their situation, the business in which they were engaged, and
the substance of their transaction. 745 S.E.2d at 467.

Calvin C. Forman owned a tract of land containing 225 acres
in Preston County, West Virginia. He died intestate in 1893,
survived by his seven children as his heirs at law, who each
inherited an undivided 1/7 interest in the 225-acre tract. One of
the heirs, Walter Forman, went about acquiring his siblings’
interest in the tract, until 1902, when he had achieved ownership
of an undivided 6/7 interest in the tract, while his sister Florence
Forman owned the remaining 1/7 interest. In 1902, Walter and
Florence Forman conveyed away “all of the coal upon and under”
the 225-acre tract. Id. at 464. In 1907, Florence Forman conveyed
to Walter Forman by deed “[h]er one-seventh undivided interest
in the surface only with the hereditaments and appurtenances
thereto belonging, (the coal and mining privileges having been
previously sold) in the two hundred and twenty-five acre tract of
land.” Id. Walter Forman’s interest was ultimately acquired by
Marvin Morgan. Florence Forman died intestate in 1930 and her
interest was ultimately acquired by Faith United Methodist
Church and Trinity United Methodist Church (collectively,
Petitioners). Id. at 465.

In 2011, Morgan filed a declaratory judgment action in the
Circuit Court of Preston County to determine the parties’ rights
under the 1907 deed. After a bench trial, the circuit court ruled
that Morgan owned 100% of the oil and gas underlying the 225-
acre tract. The circuit court, relying upon the Ramage decision,
held that the conveyance of “the surface only” was ambiguous.
Looking to other evidence, the circuit court found that Florence
Forman had not entered any interest in land for real property
taxation with the county assessor subsequent to the 1907 deed.
The circuit court also found that she had never “conveyed,
devised, leased or mortgaged any interest in the tract.” Id. In light
of these findings, the circuit court held that Florence Forman had
not intended to reserve any interest in the tract and had, instead,
conveyed all of her interest to Walter Forman in the 1907 deed.
Id. at 465–66. The Petitioners appealed, asserting that they owned
Florence Forman’s undivided 1/7 mineral interest.

The Petitioners argued that the phrase “the surface only” had
a “definite and certain meaning to Florence and Walter Forman.”
Id. at 467. Further, the Petitioners pointed out that, when the 1907
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deed was executed, the controlling case law was Williams v. South
Penn Oil Co., 43 S.E. 214 (W. Va. 1902), where the West
Virginia Supreme Court of Appeals had held that “[t]he word
‘surface’ when specifically used as a subject of conveyance has a
definite and certain meaning, and means only that portion of the
land which is or may be used for agricultural purposes.” 745
S.E.2d at 467. Morgan countered that the Ramage court had
specifically overruled Williams.

Following a survey of the West Virginia cases and cases from
other states, the court determined that “Ramage has never been
applied by this Court, only distinguished or ignored.” Id. at 469.
In fact, the court cited to one post-Ramage decision, Tate v.
United Fuel Gas Co., 71 S.E.2d 65 (W. Va. 1952), that not only
ignored Ramage, but also approvingly cited Williams, which had
been specifically overruled in Ramage. 745 S.E.2d at 473. The
court also noted that other courts, specifically the Supreme Court
of Idaho and the U.S. Court of Appeals for the Seventh Circuit,
have rejected Ramage. Id. at 473–74. Further, the court decided
that “Ramage injected uncertainty and confusion into our law of
land titles” and Syllabus Point 1 of Ramage is not sound law. Id.
at 469.

While the court recognized that property law requires
uniform and predictable rules, the court found that Ramage was
not entitled to stare decisis since it had “deviated from certainty
and uniformity in our property law . . . [and] is outmoded and is
unjust.” Id. at 476. Having rejected and overruled Ramage, the
court also had to determine the meaning of “the surface only”
when that phrase is used in a deed. After a lengthy reiteration of
cases in West Virginia and across the country that had considered
the meaning of “surface,” and after noting that the West Virginia
legislature had used “surface” or “surface owner” in a number of
statutes in the West Virginia Code without providing a statutory
definition of the terms, the court held that “surface,” when used
in a conveyance, “generally means the exposed area of land,
improvements on the land, and any part of the underground
actually used by a surface owner as an adjunct to surface use (for
example, medium for the roots of growing plants, groundwater,
water wells, roads, basements, or construction footings).” Id. at
480–81.

With Ramage overruled and a new general definition of
“surface” announced, the court overruled the circuit court’s
decision and held that Florence Forman conveyed no interest in
the oil and gas in the 1907 deed and that her interest was owned
by the Petitioners.

FOURTH CIRCUIT AFFIRMS SUMMARY JUDGMENT IN

FAVOR OF LESSEE IN TRESPASS SUIT FOR SURFACE

DAMAGES—LESSEE’S USE OF WASTE PITS ON LESSOR’S

SURFACE WAS “REASONABLY NECESSARY” AND DID NOT

IMPOSE A “SUBSTANTIAL BURDEN”

In Whiteman v. Chesapeake Appalachia, L.L.C., 729 F.3d
381 (4th Cir. 2013), the U.S. Court of Appeals for the Fourth
Circuit affirmed a grant of summary judgment by the U.S. District
Court for the Northern District of West Virginia in favor of
Chesapeake Appalachia, L.L.C. (Chesapeake) in which the district
court had ruled that the surface owners had failed to prove that
Chesapeake’s operations were not “reasonably necessary” or that
they imposed a “substantial burden” on the surface estate.

Martin and Lisa Whiteman owned the surface of a 101-acre
tract in Wetzel County, West Virginia, where they raised sheep
and hay. Chesapeake had leased the minerals beneath the surface
of the 101-acre tract and had drilled three natural gas wells on 10
acres of the surface of the tract. Pursuant to valid permits issued
by the West Virginia Department of Environmental Protection,
Chesapeake notified the Whitemans of its “intent to drill and
dispose of drill waste in on-site waste pits.” Id. at 383. According
to its permit applications, Chesapeake anticipated that the pit
waste would include “drill water, frac blow back, and various
formation cuttings” and that it would “dispose of pit waste by
‘land application,’ or . . . by treating water, applying waste to the
land, and burying cuttings.” Id. Chesapeake drilled the permitted
wells and disposed of waste products through means authorized
in the permits, including burying the drill cuttings in open pits on
the surface of the 101-acre tract. Once the drilling process was
completed, Chesapeake removed the pit liners, mixed the drilling
waste with clean dirt, compacted the mix of dirt and drilling
waste, covered the pits, and surrounded the pits with sediment
control barriers. Id. at 383–84. The court noted that this process
was “the common method employed in West Virginia at the time
the wells were drilled . . . , although alternative disposal methods
were used in other areas of the country.” Id. at 384.

The Whitemans filed a civil action against Chesapeake in the
Circuit Court of Wetzel County, but the action was removed to
the Northern District of West Virginia based upon diversity
jurisdiction. Id. The complaint sought an injunction and damages,
which the Whitemans alleged arose from Chesapeake’s drilling of
the three natural gas wells and the subsequent surface operations.
The Whitemans asserted various claims under the common law of
West Virginia, including nuisance, trespass, negligence, strict
liability, recklessness or gross negligence, intentional infliction of
emotional distress, and negligent infliction of emotional distress.
Chesapeake and the Whitemans filed cross-motions for summary
judgment. The district court denied the Whitemans’ motion and
granted Chesapeake’s motion as to the trespass claim. The
Whitemans then voluntarily dismissed their remaining claims and
appealed the district court’s order granting summary judgment to
Chesapeake on the trespass claim. Id. at 385.

The issue before the court of appeals was “whether Chesa-
peake’s permanent disposal of drill waste upon the Whitemans’
surface property is ‘reasonably necessary’ for the extraction of
minerals.” Id. at 386. Under the common law of West Virginia, a
trespass occurs where there has been “an entry on another man’s
ground without lawful authority, and doing some damage,
however inconsiderable, to his real property.” Id. (quoting Hark
v. Mountain Fork Lumber Co., 34 S.E.2d 348, 352 (W. Va.
1945)). Further, a trespass will be a continuing trespass if the
trespasser “leaves on the land of another, with a duty to remove it,
‘a structure, chattel, or other thing.’” Id. (quoting Restatement
(Second) of Torts § 160 (1965)). The court recognized that, under
West Virginia law, “a mineral estate owner that enters upon a
surface estate owner’s land does so without lawful authority only
if, under the ‘reasonable necessity’ standard, the mineral estate
owner ‘exceed[s] its rights . . . thereby invading the rights’ of the
surface estate owner.” Id. at 387 (alteration in original) (quoting
Adkins v. United Fuel Gas Co., 61 S.E.2d 633, 635 (W. Va.
1950)).
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The surface had been severed from the minerals by a deed in
which the grantor had reserved “all of his interest in and to the oil
and gas within and underlying the above-described parcels as well
as all of the coal not heretofore conveyed, and all other minerals
within and underlying the above described property, with the
necessary rights and privileges appertaining thereto.” Id. at 383.
The district court ruled that, while the severance deed did not
specifically address the right to store drill cuttings and other
waste on the surface, it did create such rights “by implication as
a reasonably necessary incident to creation of a gas well.” Id.
at 391.

The court rejected the Whitemans’ contention that Chesa-
peake had the burden to prove that its surface use was reasonably
necessary and that it had imposed a substantial burden on the
surface, noting that West Virginia law still requires the plaintiff
surface owner to make a prima facie case that the mineral owner’s
surface use was not reasonably necessary and that it imposed a
substantial burden. Id. at 392. Further, the court found that the
Whitemans had failed to present sufficient evidence that the waste
pits imposed a substantial burden and that they had similarly
failed to prove that Chesapeake’s surface use was not reasonably
necessary to its drilling operations. Id.

The Whitemans also argued that Chesapeake’s surface use
was not reasonably necessary because alternative methods of
disposing of drilling waste were available. The court rejected this
as well, noting that if it adopted the Whitemans’ reasoning, then
“reasonable necessity” would have been reduced to “necessity”
only and “reasonable” would have been rendered meaningless. Id.

U.S. DISTRICT COURT PREDICTS WEST VIRGINIA SUPREME

COURT OF APPEALS WILL RECOGNIZE TRESPASS BY

HYDRAULIC FRACTURING, DENIES SUMMARY JUDGMENT TO

LESSEE IN SUBSURFACE TRESPASS SUIT

In Stone v. Chesapeake Appalachia, LLC, No. 5:12-CV-102,
2013 WL 2097397 (N.D. W. Va. Apr. 10, 2013), the Northern
District of West Virginia denied Chesapeake’s motion for
summary judgment on the plaintiffs’ claims for breach of contract
arising from pooling and unitizing the plaintiffs’ interest in the
Marcellus Shale in violation of their lease, trespass arising from
hydraulic fracturing on the plaintiffs’ property, and failure to
protect the plaintiffs’ land from drainage. In denying the motion,
the court held that “hydraulic fracturing under the land of a
neighboring property without that party’s consent is not protected
by the ‘rule of capture,’ but rather constitutes an actionable
trespass.” Id. at *8.

Marion Stone and Brian Corwin own 217.77 acres in Brooke
County, West Virginia. In 2001, Marion Stone granted an oil and
gas lease to Phillips Production Company. The primary term of
the lease expired on August 21, 2011. The lease was ultimately
assigned to Chesapeake. Stone’s lease granted “the right to pool
and unitize the Onondaga, Oriskany or deeper formations . . . to
create on[e] or more drilling or production units”; this provision
does not apply to the Marcellus Shale formation since it lies
above the Onondaga and Oriskany formations. Id. at *1.
Chesapeake drilled a horizontal well on an adjacent tract, from a
location about 200 feet from Stone’s property line. The horizontal
part of the wellbore ended “within tens of feet of the property
line.” Id. Stone refused to amend her lease to allow her interest in

the Marcellus Shale formation to be pooled or unitized.
Chesapeake ultimately conducted hydraulic fracturing operations
on the well drilled on the adjacent tract. The resulting fractures
extended beyond the adjacent property and into Stone’s property.
Stone filed a civil action in the Circuit Court of Brooke County,
which was removed to the district court.

In its motion for summary judgment, Chesapeake argued that
the trespass claim was barred by the rule of capture and urged the
court to adopt the reasoning of the Supreme Court of Texas in
Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1
(Tex. 2008), in which the Supreme Court of Texas held that “a
landowner has no right to sue another for oil and gas drained by
hydraulic fracturing that extends beyond the lease lines . . . .”
2013 WL 2097397, at *5. The court, after discussing the nature
of the Marcellus Shale formation and tracing a brief history of
hydraulic fracturing, focused more on the dissenting opinion in
Garza, where “Justice Johnson noted that ‘[t]he rule of capture
precludes liability for capturing oil or gas drained from a
neighboring property whenever such flow occurs solely through
the operation of natural agencies in a normal manner, as
distinguished from artificial means applied to stimulate such a
flow.’” Id. at *6 (alteration in original) (internal quotation marks
omitted) (quoting Garza, 268 S.W.3d at 42). In predicting that the
West Virginia Supreme Court of Appeals would not adopt
Garza’s reasoning into the common law of West Virginia, the
court denounced the Garza opinion and declared that it “gives oil
and gas operators a blank check to steal from the small
landowner” and further speculated that “a company may just take
the gas without even contacting a small landowner.” Id.

Addressing the plaintiffs’ other claims, the court denied
Chesapeake’s motion for summary judgment on the claim that it
had breached the implied covenant to protect against drainage that
it owed to the plaintiffs on the grounds that Chesapeake had not
offered evidence that the terms of the plaintiffs’ lease were
“consistent in terms with the other members of the pool.” Id. at
*8. The court also denied Chesapeake’s motion for summary
judgment on the claim for breach of contact. The plaintiffs had
alleged that Chesapeake had breached the implied covenant of
good faith and fair dealing by hydraulically fracturing under the
plaintiffs’ land without authority, which the court found was
sufficient to establish a claim for breach of the implied covenants
to protect against drainage and to develop, as well as the implied
covenant of good faith and fair dealing. Id. at *9.

On July 30, 2013, the district court entered an order granting
a joint motion to vacate the court’s order of April 10, 2013, in
light of a settlement among the parties to this suit. Stone v.
Chesapeake Appalachia, LLC, No. 5:12-CV-102, 2013 WL
7863861 (N.D. W. Va. July 30, 2013).

WEST VIRGINIA SUPREME COURT OF APPEALS REVERSES

SUMMARY JUDGMENT IN FAVOR OF LESSEE, HOLDS THAT

2006 RIGHT-OF-WAY AGREEMENT NARROWED MINING

RIGHTS CREATED IN 1941 SEVERANCE DEED

In Thornsbury v. Cabot Oil & Gas Corp., 749 S.E.2d 569
(W. Va. 2013) (per curiam), the West Virginia Supreme Court of
Appeals reversed a decision by the Circuit Court of McDowell
County granting summary judgment in favor of Cabot Oil & Gas
Corporation (Cabot). The circuit court found that a 1941 deed that
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severed the surface from the minerals created broad mineral
development rights and that Cabot’s actions were consistent with
those rights, despite the fact that Cabot likely breached the terms
of a 2006 right-of-way agreement. Id. at 572–73. The court of
appeals reversed on the ground that Cabot’s rights to use the
surface were narrowed when it entered into the right-of-way
agreement.

Arthur and Virginia Thornsbury own the surface of a 30-acre
tract in McDowell County, West Virginia. Cabot is the lessee of
the oil and gas underlying that tract by virtue of a 1949 oil and gas
lease. The surface of the tract had been severed from the minerals
in a 1941 deed. Id. at 570–71.

In 2006, Cabot and the Thornsburys entered into a right-of-
way agreement in which Cabot paid the Thornsburys $500 in
return for permission to build a 200-foot-long access road in order
to install a natural gas well. In the agreement, Cabot also agreed
that the road would be built along the property line with an
adjoining tract and that it would “stack all timber ten (10) inches
and larger.” Id. at 570. Cabot ultimately built an access road
1,300 feet long, drilled a natural gas well, and erected an above-
ground pipeline. In 2008, the Thornsburys filed a civil action
against Cabot alleging that Cabot had breached the right-of-way
agreement “by building a road longer than 200 feet, building it in
the wrong location, and by failing to stack the timber that had
been cut.” Id. at 571. The Thornsburys also alleged that the
location of the gas well and pipeline made a part of the surface of
the tract inaccessible, for which the Thornsburys asked for
damages. Id.

Cabot argued that it had the right to develop the minerals
under the rights granted in an oil and gas lease executed in 1949,
subsequent to the severance of the surface from the minerals by
deed in 1941, and that the 2006 right-of-way agreement “was not
binding and had only been executed ‘out of an abundance of
caution.’ ” Id. After the conclusion of discovery, Cabot produced
the 1941 severance deed, which contains an exculpatory clause
that allows for mineral operations “without liability . . . for any
injury to the surface of said land or to any structure or other
property thereon by reason of . . . removing . . . minerals.” Id. at
572. The Thornsburys argued to the circuit court that, regardless
of the 1941 deed, Cabot was bound by the promises made in the
2006 right-of-way agreement. The circuit court granted Cabot’s
motion for summary judgment and found that the liability waiver
in the 1941 deed was a covenant that runs with the land. Further,
the circuit court found that even if Cabot did exceed the terms of
the 2006 right-of-way agreement, the Thornsburys were still
barred from recovery because Cabot had not exceeded the rights
to use the surface as set forth in the 1941 severance deed. Id. at
572–73. The Thornsburys appealed.

In reversing summary judgment for Cabot, the court held that
“the Thornburys should be allowed to prove that Cabot breached
the provisions of the 2006 agreement, and that Cabot may be
liable for damages arising from this breach.” Id. at 573. The court
found that, even if the liability waiver in the 1941 severance deed
was valid (the Thornsburys had argued that such waivers should
be unenforceable as against public policy), Cabot had effectively
limited its rights when it entered into the 2006 right-of-way
agreement. Id. at 574.

Two of the five justices joined in issuing an opinion that
concurred in part and dissented in part from the majority opinion.
The dissenting opinion stated that the majority had misconstrued
the right-of-way agreement because “Cabot had the right to build
a road of any length necessary to exercise its right to build a gas
well on the property.” Id. at 577. The dissenting justices noted
that Cabot stated during discovery that the purpose of the
agreement was to “avoid any potential dispute with the adjoining
land owner as to whether the beginning point of the road was
actually located on the surface of the land where Cabot leased the
mineral rights.” Id. at 576. The dissenters agreed with the majority
that there was an issue of material fact regarding whether Cabot
breached the part of the right-of-way agreement that required it to
“stack all timber ten (10) inches and larger” and that summary
judgment should have been reversed on that issue. Id. at 577.

Please note that the West Virginia Supreme Court of Appeals
uses signed opinions to announce new points of law and that these
points are articulated through syllabus points, as required by the
West Virginia Constitution. Per curiam opinions have precedential
value and may be cited as support for a legal argument. Even
though they do not announce new points of law, they provide
guidance to the lower courts of West Virginia regarding the
proper application of the law. See Syl. Pts. 2, 3, 4, Walker v. Doe,
558 S.E.2d 290, 291 (W. Va. 2001).

WEST VIRGINIA SUPREME COURT OF APPEALS AFFIRMS

SUMMARY JUDGMENT AGAINST CLAIMS THAT SURFACE

OPERATIONS PROXIMATELY CAUSED DAMAGE FROM

FLOODING IN TWO CASES

In two cases, Adams v. Bluestone Coal Corp., No. 13-0077,
2014 WL 1302383 (W. Va. Mar. 31, 2014) (memorandum
decision) and Cecil v. Bluestone Coal Corp., No. 13-0076, 2014
WL 1302376 (W. Va. Mar. 31, 2014) (memorandum decision),
the West Virginia Supreme Court of Appeals affirmed decisions
by the Circuit Court of McDowell County and the Circuit Court
of Wyoming County granting summary judgment for the
defendants, after the failure of plaintiffs to respond to requests for
discovery and motions for summary judgment, and even to appear
for the hearings on the motions.

In April 2004, Anita Cecil and other plaintiffs filed a civil
action in the Circuit Court of Wyoming County alleging that the
surface activities of Bluestone Coal Corporation, EQT Production
Company (EQT), and Jim C. Hamer Company had proximately
caused them to suffer property damage after flooding in May
2002. Cecil, 2014 WL 1302376, at *1. At the same time, Ethel
Adams and other plaintiffs filed a civil action in the Circuit Court
of McDowell County, making similar allegations against the same
defendants. Adams, 2014 WL 1302383, at *1. During the course
of discovery in both cases, EQT asked that the plaintiffs
specifically identify the latitude and longitude of the damaged
property. When the plaintiffs failed to provide this information,
EQT moved to compel disclosure of the information and both of
the circuit courts directed the plaintiffs to provide the coordinates.

In October and November 2010, the defendants moved for
summary judgment on the grounds that the plaintiffs were not
downstream of their surface operations. In January 2011, both of
the circuit courts denied the motions. Adams, 2014 WL 1302383,
at *1; Cecil, 2014 WL 1302376, at *1. In its January 2011 order,
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the Circuit Court of Wyoming County in the Cecil case directed
the plaintiffs to identify representatives who would take represen-
tatives of the defendants to the damaged property. Cecil, 2014
WL 1302376, at *1. The defendants subsequently filed a motion
to compel that designation of the plaintiffs’ representatives, which
the circuit court granted. Id. After the close of discovery, the
defendants again moved for summary judgment, but the hearing
was held in abeyance until after the plaintiffs’ expert witnesses
had been deposed, in case the experts offered any testimony or
opinions that opposed the defendants’ motion for summary
judgment. Id. Meanwhile, the defendants also moved for summary
judgment in the Adams case.

On June 29, 2012, after the depositions and several
continuances, both of the circuit courts held hearings on the
motions for summary judgment. The plaintiffs did not file
responses to the defendants’ motions for summary judgment and
did not appear at the hearings. On August 10, 2012, the circuit
court entered an order granting summary judgment to the
defendants in the Adams case; on August 17, 2012, the circuit
court entered a similar order in the Cecil case. Adams, 2014 WL
1302383, at *1; Cecil, 2014 WL 1302376, at *1. The plaintiffs
filed motions to reconsider in both cases, which the circuit courts
denied by orders dated January 2, 2013, in the Adams case, and
January 3, 2013, in the Cecil case. Adams, 2014 WL 1302383, at
*1; Cecil, 2014 WL 1302376, at *2. In the orders, the circuit
courts held that the plaintiffs had failed to present any evidence
that the circuit courts had erred in granting the motions for
summary judgment.

The plaintiffs appealed to the West Virginia Supreme Court
of Appeals, arguing that the orders granting summary judgment
made no findings of material fact, despite the fact, as the court
noted, that each of the orders made 16 findings of facts and four
conclusions of law. The court further noted that the plaintiffs “did
not challenge the sufficiency of the circuit court’s findings of facts
and conclusions of law,” and as a result found that the circuit
courts did not err in granting the defendants’ motions for
summary judgment. Adams, 2014 WL 1302383, at *2; Cecil,
2014 WL 1302376, at *2.

The plaintiffs also argued the circuit courts erred in denying
the motions to reconsider. The court held that the circuit courts
had not erred in denying the motions to reconsider because the
plaintiffs “did not argue that there was a change in the controlling
law, offer new evidence, claim that the circuit court made a clear
error of law, or allege that [reconsideration] was necessary to
prevent an injustice.” Adams, 2014 WL 1302383, at *3; Cecil,
2014 WL 1302376, at *4.

A memorandum decision of the Supreme Court of Appeals
affirming the decision of a lower court may be entered when: (1)
the court finds no substantial question of law and does not
disagree with the lower court’s decision regarding the question of
law; (2) the court finds no prejudicial error after considering the
applicable standard of review and the record presented; or (3)
other just cause exists. See W. Va. R. App. P. 21(c).

C A N A D A  —  O I L  &  G A S

V I V E K  T . A .  W A R R I E R

A A R O N  R A N K I N

—  R E P O R T E R S  —

A DISCUSSION OF “SUCCESSORED” RESOURCE EXPENSES

In the case of a transfer by one corporation to another
of substantially all of the original owner’s resource properties,
the Income Tax Act (ITA), R.S.C. 1985, c. 1, permits a successor
corporation to claim the unused resource expenses of the
original owner (“successored expenses”) against income from the
production and income from the disposition of the properties
acquired from the original owner. It is permissible to deduct
successored expenses from a successor’s income that may
reasonably be regarded as attributable to production from the
properties that are acquired.

The issue in Devon Canada Corp. v. R., 2013 TCC 415, was
whether a corporate partner can continue to deduct successored
resource expenses against income from resource property where
that resource property has been transferred from a partnership of
which the corporation was directly a member to a partnership in
which it held an interest through a subsidiary partnership. The
court held that it could, largely on the basis of the flow-through
nature of partnership interests and certain provisions of the ITA
that suggest a parliamentary policy against resource expenses
becoming stranded.

Anderson Exploration Ltd., the parent of Home Oil Company
of Canada (Home Oil), was acquired by Devon Acquisition
Corporation in October 2001 (Acquisition of Control). Id. para. 2.
Prior to the Acquisition of Control, Home Oil owned its resource
properties (Anderson Properties) through a partnership of which
it was a direct member, the Anderson Exploration Partnership
(Anderson Partnership). Id. para. 3. Following the Acquisition of
Control, the Anderson Partnership transferred all of its resource
properties to Devon Canada Partnership, a subsidiary partnership
(Transfer). The Transfer did not alter Home Oil’s proportionate
interest in the Anderson Partnership. Id. para. 4.

The Minister of National Revenue reassessed Home Oil on
the basis that it could not claim for successor deductions in
respect of the Anderson Properties after the Transfer. Id. para. 5.

Pursuant to the ITA, “Home Oil was deemed to own its
proportionate share of the Anderson Properties immediately prior
to the Acquisition of Control.” Id. para. 30. Accordingly, Home
Oil became a successor of itself upon the Acquisition of Control.
The court noted that the ITA does not provide for a corporate
partner to lose its status as a successor. Rather, “once the corpo-
rate partner is deemed to own the partnership properties . . . , it is
deemed continuously . . . to be a successor that acquired the
partnership properties from an original owner.” Id. para. 32. Thus,
the court held that the key issue in the case was not whether Home
Oil was a successor—it remained so at all times—but rather “the
extent to which its income [following the Transfer] ‘may reason-
ably be regarded as attributable to . . .  production from’ the
Anderson Properties.” Id. para. 34. The court held that income
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derived from property held in a subsidiary partnership could
reasonably be regarded as attributable to resource property.

The court held that the ITA’s tax treatment of partnerships
and their members was necessary context. Id. para. 41. As the
court recounted, a partnership is not regarded as a person, is not
subject to entity-level tax, and “[t]he original source of income
from each partnership activity is preserved in the hands of the
partners.” Id. para. 43. As the court noted, all of these factors
contributed to the Canada Revenue Agency’s position that a
corporate partner does not lose its ability to claim successored
expenses if it transfers resource properties to a partnership
following an acquisition of control. Id. para. 44. The court
extended these principles to a tiered partnership on the basis that

“the source and location of income is preserved through each level
of partnerships until the income is ultimately recognized by, and
taxed in the hands of, the corporate or individual partners.” Id.
para. 45.

A final key point in the court’s reasoning was that Parliament
has legislated so as to prevent resource expenses from becoming
stranded in the following way. Provided that resource properties
remain within a wholly owned corporate group, a successor can
designate them in favour of another member of the wholly owned
corporate group. Id. para. 59. In light of this legislative policy, the
court found it illogical that, under the Minister’s interpretation,
“resource expenses cannot be used even though the property has
not left the wholly owned corporate group.” Id. para. 60.

Copyright © 2014

Rocky Mountain Mineral Law Foundation
9191 Sheridan Blvd., Ste. 203
Westminster, Colorado 80031

www.rmmlf.org

Volume XXXI, Number 2, 2014 
ISSN 0897-6694



Volume XXXI, Number 3, 2014

F E D E R A L  —  M I N I N G

M I C H A E L  R .  M C C A R T H Y

—  R E P O R T E R  —

DISTRICT COURT HOLDS BLM AND FOREST SERVICE

VIOLATED FEDERAL LAW BY APPROVING DRILLING

OPERATION ON ACQUIRED LANDS

In Gifford Pinchot Task Force v. Perez, No. 03:13-cv-00810-
HZ, 2014 WL 3019165 (D. Or. July 3, 2014), the plaintiff
challenged the Bureau of Land Management’s (BLM) and U.S.
Forest Service’s (Forest Service) approval of exploratory drilling
on 900 acres as part of the Goat Mountain Hardrock Prospecting
Project (Project), which is located within the Gifford Pinchot
National Forest and adjacent to the Mount St. Helens National
Volcanic Monument. BLM and the Forest Service issued an
environmental assessment (EA) for the project, which involved
drilling 63 holes, disturbing approximately 3.3 acres for drilling
pads, and reopening existing roads. BLM and the Forest Service
then approved the Project by issuing separate findings of no
significant impact (FONSI) in December 2012. Id. at *1. The
plaintiff alleged that the Project violated the following federal
laws: (1) the Land & Water Conservation Fund Act of 1965
(LWCF), 16 U.S.C. §§ 460l-4 to -11; the Reorganization Plan

continued on page 2

F E D E R A L  —  O I L  &  G A S

C O N S T A N C E  L .  R O G E R S

—  R E P O R T E R  —

IBLA FINDS FAILURE OF BLM TO IMPLEMENT PROMISED

MITIGATION NOT PROPER BASIS OF CHALLENGE TO BLM
APPROVAL OF PLANS OF DEVELOPMENT

In Wyoming Wildlife Federation, 184 IBLA 352, GFS(O&G)
1(2014), the Wyoming and National Wildlife Federations (col-
lectively, WWF) challenged the Bureau of Land Management’s
(BLM) approval of two plans of development (POD) in the multi-
operator-proposed Atlantic Rim Natural Gas Field Development
Project (Atlantic Rim Project) area of Carbon County, Wyoming.
WWF claimed that BLM could not “tier” its environmental
assessment (EA) for the two PODs on an earlier final envi-
ronmental impact statement (FEIS) analyzing the Atlantic Rim
Project because the required adaptive management had not been
performed and new information regarding the status of the greater
sage-grouse required BLM to prepare a supplemental EIS. 184
IBLA at 356. Because BLM found that the two site-specific PODs
had no greater environmental impacts than those analyzed and
disclosed in the Atlantic Rim Project FEIS, BLM issued a finding
of no significant impact and a decision record approving the two

continued on page 3

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N ,  J O H N  J A C U S  &  E R I C  W A E C K E R L I N

—  R E P O R T E R S  —

SUPREME COURT INVALIDATES EPA’S GHG PERMITTING

PROGRAM

On June 23, 2014, the U.S. Supreme Court in Utility Air
Regulatory Group v. EPA (UARG), 134 S. Ct. 2427 (2014),
invalidated the U.S. Environmental Protection Agency’s (EPA)
greenhouse gas (GHG) regulations to the extent they require
stationary sources to obtain a Prevention of Significant Deteriora-
tion (PSD) and/or title V major source (Title V) permit based
solely on the source’s GHG emissions. The Court, however, also
validated EPA’s extension of “best available control technology”
(BACT) requirements to GHG emissions at sources already
subject to PSD requirements based on criteria pollutant emissions
(i.e., “anyway sources”).

Background

In Massachusetts v. EPA, 549 U.S. 497 (2007), the Court
held that the mobile source provisions in section 202(a)(1) of the
Clean Air Act (CAA), 42 U.S.C. § 7521(a)(1), authorized EPA to
regulate GHG emissions from new motor vehicles if EPA found
that such emissions contributed to climate change. UARG, 134
S. Ct. at 2436. Following Massachusetts, EPA officially deter-
mined that GHGs from new motor vehicles contribute to climate
change (i.e., the Endangerment Finding). Id. at 2437 (citing 74
Fed. Reg. 66,523 (Dec. 15, 2009)). After this threshold determina-
tion, EPA announced that the upcoming GHG standards for motor
vehicles would, as a matter of law under the CAA, also trigger
PSD and Title V permitting requirements for certain stationary

continued on page 5
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No. 3 of 1946; and the Weeks Act; (2) the National Forest
Management Act of 1976 (NFMA), 16 U.S.C. §§ 472a, 521b,
1600, 1611–1614; and (3) the National Environmental Policy Act
of 1969 (NEPA), 42 U.S.C. §§ 4321–4347. 2014 WL 3019165,
at *2. The claims and their resolutions are described below.

LWCF, Reorganization Plan No. 3 of 1946, and Weeks
Act Claims

The plaintiff’s LWCF, Reorganization Plan No. 3, and Weeks
Act claims were based on plaintiff’s contention that the Project
was not consistent with the purposes for which the lands in
question were acquired by the federal government. See id. at
*10–14. The federal government acquired the lands in question
under the Weeks Act, which grants the Secretary of Agriculture
the authority to acquire deforested lands to protect streams or for
the future production of timber. Id. at *8 (citing 16 U.S.C. § 515).
The Reorganization Plan No. 3 of 1946 transferred authority over
mineral development of Weeks Act lands to the Secretary of the
Interior, but provided that mineral development could not
interfere with the primary purpose for which the lands were
acquired. Id. at *8–9 (citing 5 U.S.C. app. 1). Further, because the
lands in question were purchased with funds appropriated under
the LWCF, the lands must be “primarily of value for outdoor
recreation purposes.” Id. at *9 (quoting 16 U.S.C. § 460l-
9(a)(1)(b)). After both sides moved for summary judgment, the
court held that the decision to approve the Project was not
inconsistent with or arbitrary and capricious under the Weeks Act
because out of the 900-acre Project area, only 68 trees would be
removed and less than four acres would be disturbed. Id. at *14.
The court did, however, find that the agencies’ decisions were
arbitrary and capricious under the LWCF because the EA did not
adequately consider outdoor recreation, which was the purpose
behind the LWCF. Id. at *15–16.

NFMA Claim

The plaintiff’s NFMA claim was based on its contention that
the Project did not comply with the applicable land management
standards and guidelines set forth in the Gifford Pinchot Land and
Resource Management Plan, as amended by the Northwest Forest
Plan (collectively, Plan). Id. at *2, 20. Among other things, the
Plan includes strategies and objectives for the conservation of
aquatic systems and riparian lands. Id. at *16–17. The plaintiff
contended that two of the drill pads would be located in riparian
areas, which would violate the Plan’s requirement that no
“structures, support facilities, [or] roads” be located outside
riparian areas unless no alternative siting is available. Id. at *17.
The Plan also contains requirements for the “construction” of
roads. See id. The defendants interpreted the Plan to prohibit
large, non-temporary, and permanent structures in riparian areas,
and argued that the placement of temporary and movable
equipment and facilities used in drilling was consistent with the
Plan. Id. at *21. The court held that defendants’ decision was
arbitrary and capricious with respect to drilling sumps and shacks,
which the court interpreted to be “support facilities” that could not
be located in riparian areas unless alternative siting was not
available. Id. The court, however, also held that the agencies’
decisions allowing the Project’s reopening of existing roads were
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not arbitrary and capricious because those roads would not be
“constructed,” but only reopened. Id. at *22.

NEPA Claims

The plaintiff’s NEPA claims were based on its contention that
the defendants failed to adequately examine baseline groundwater
quality, cumulative effects, mitigation measures, and reasonable
alternatives. Id. at *2, 25. With respect to groundwater, the
plaintiff argued that the lack of a baseline groundwater analysis
before assessment of potential impacts violated NEPA. Id. at *27.
The defendants argued, and the court acknowledged, that the EA’s
conclusion that groundwater impacts would be negligible was
based on groundwater information from similar environments,
general hydrological and hydrogeological principles, previous
drilling experiences, the absence of any springs, field visits, and
mitigation measures. Id. at *27. But the court held that the lack of
a baseline groundwater analysis and reliance instead on data from
other locations violated NEPA because the “EA’s conclusion of
minimal impact is not based on data from the actual Project site.”
Id. at *32.

With respect to cumulative impacts, the plaintiff argued that
other uses of the Project lands, such as logging, were
insufficiently analyzed with respect to recreation, noise,
hydrogeology, and fisheries. Id. at *34–35. The court held that the
EA adequately discussed impacts from the Project as well as
potential impacts from other impact sources in the area, including
roads and inactive mines, noting that the EA “explains why the
collective consequences of small incremental impacts will be
minor and negligible.” Id. at *37. The court also held, however,
that because the EA failed to include a baseline groundwater
study, the EA “could not have adequately discussed the
cumulative impacts to groundwater.” Id. at *36.

With respect to mitigation measures, the plaintiff argued that
there was no assessment of the effectiveness of mitigation
measures, while the defendants countered that the EA incorpo-
rated the mitigation measures into the selected alternative and
therefore the potential impacts of the Project were analyzed with
the mitigation measures in place. Id. at *38. The court, however,
noted that the proposed action contained little mitigation, and the
selected alternative “added mitigation measures as a way to
reduce adverse impacts to the point where an [environmental
impact statement] was not needed.” Id. at *39. According to the
court, the proposed action “does not integrally incorporate the
mitigation measures . . . .” Id. Thus, the court held that the EA
violated NEPA by failing to address the effectiveness of the
mitigation measures.

Lastly, and related to its NFMA claim, the plaintiff argued
that the agencies violated NEPA by not considering an alternative
that located roads and other structures outside of the riparian
areas. Id. at *39–40. The defendants argued that (1) the EA
examined in detail three alternatives and mentioned three others
that were dismissed without detailed analysis because they were
infeasible or not measurably different from examined alternatives,

and (2) the “no action” alternative was sufficiently similar to
analyzing whether no roads or other structures should be located
in riparian areas. Id. The court held that the EA violated NEPA,
and found that there is a significant difference between an
alternative that allows the majority of the Project to proceed—i.e.,
the unexamined alternative of locating roads and structures
outside of riparian areas—and an alternative that does not allow
the Project to proceed—the “no action” alternative. Id. at *40.
Accordingly, the court concluded that BLM and the Forest
Service had acted arbitrarily and capriciously in issuing their
FONSIs by failing to (1) include a baseline groundwater study, (2)
analyze the effectiveness of mitigation measures, and (3) consider
sufficient alternatives.

F E D E R A L  —  O I L  &  G A S
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PODs. Id. WWF then appealed this decision to the Interior Board
of Land Appeals (IBLA). The IBLA affirmed BLM’s decision,
finding that BLM had complied with the National Environmental
Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321–4347.

In its appeal, WWF contended that under NEPA BLM must
implement and enforce the mitigation measures identified in the
Atlantic Rim Project FEIS, and that its failure to do so prohibited
BLM from tiering the EA to the FEIS and required a supplemental
EIS. 184 IBLA at 357. The IBLA acknowledged that NEPA, as
a procedural statute, requires BLM to analyze whether impacts
can be avoided, including the identification and evaluation of the
effectiveness of mitigation measures, and that this is an essential
requirement of NEPA. Id. at 359. The IBLA noted, however, that
“[t]here is a fundamental distinction . . . between a requirement
that mitigation be discussed in sufficient detail to ensure that
environmental consequences have been fairly evaluated, on the
one hand, and a substantive requirement that a complete
mitigation plan be actually formulated and adopted, on the other.”
Id. at 360. The IBLA went on to note that under the NEPA
regulations, “tiering is appropriate when it helps the lead agency
to focus on the issues which are ripe for decision and exclude
from consideration issues already decided or not yet ripe.” Id. at
363 (alteration omitted) (quoting 40 C.F.R. § 1508.28(b)).

The IBLA found that WWF failed to identify any substantial
environmental question of material significance that was not
addressed in the FEIS or EA and provided no objective evidence
showing that a failure to fully implement adaptive management in
the Atlantic Rim Project area would likely cause environmental
impacts not already evaluated in the FEIS or EA. Id. at 363.
Accordingly, the IBLA held that WWF had not met its burden to
show that BLM erred in tiering the EA for the two PODs on the
Atlantic Rim Project FEIS or that the FEIS should be
supplemented based on WWF’s contention that BLM may have
failed to fully implement mitigation described in the FEIS. Id.
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As to the greater sage-grouse issues raised by WWF, the
IBLA held that WWF had similarly not met its burden. WWF
challenged BLM’s reliance on the Atlantic Rim Project FEIS
because, WWF contended, new information on the impacts of oil
and gas development on the greater sage-grouse, as well as the
U.S. Fish and Wildlife Service’s finding of “warranted but
precluded” under the Endangered Species Act, required BLM to
issue a supplemental EIS prior to approving the PODs. Id. at 364
(citing 75 Fed. Reg. 13,910 (Mar. 23, 2010)).

The IBLA noted that, to prevail under NEPA, an appellant
asking for a supplemental environmental analysis must show not
only that there is new information, but also that “the new
information is sufficient to show that the remaining action [to be
taken by a federal agency] will affect the quality of the human
environment in a significant manner or to a significant extent not
already considered . . . .” Id. (alteration omitted) (quoting Marsh
v. Or. Natural Res. Council, 490 U.S. 360, 374 (1989)) (internal
quotation marks omitted). After pointing to analysis in the FEIS
discussing energy development’s negative impacts on sage-grouse
habitat, the IBLA held that WWF failed to articulate how the new
information regarding the greater sage-grouse presented a
significantly different picture of environmental consequences than
that which the FEIS already considered. Id. at 365. Accordingly,
the IBLA rejected WWF’s argument that the FEIS be
supplemented to reexamine the impacts to the greater sage-grouse.

COURT OF FEDERAL CLAIMS ASSUMES JURISDICTION TO

CONSIDER BREACH OF CONTRACT CLAIM AGAINST BLM
FOR FAILURE TO CONVEY FEDERAL LEASEHOLD ESTATE

Responding to various motions, including a motion to dismiss
for lack of subject matter jurisdiction filed by the United States,
the U.S. Court of Federal Claims in Griffin & Griffin Exploration,
LLC v. United States, 116 Fed. Cl. 163 (2014), took jurisdiction
and held that the United States was liable for a breach of contract
when BLM improperly issued federal oil and gas leases covering
lands that were already subject to an existing lease.

In Griffin, and in an underlying IBLA challenge, the plaintiffs
had obtained leases from BLM covering two parcels in the
Homochitto National Forest. After confirming with BLM that the
parcels were open for leasing, the plaintiffs nominated the parcels
and won them at lease sales in 2006 and 2007. The plaintiffs
obtained the required approvals from the Mississippi Oil and Gas
Board, the U.S. Forest Service, and BLM, and drilled and
completed a well on one of the leases in 2007. Id. at 169. The
plaintiffs also built a pipeline to transport natural gas from the
well, began producing gas in late 2007, and paid royalties on
production from the well until 2008 when BLM ordered the
plaintiffs to shut in the well. Id. at 170.

Unbeknownst to the plaintiffs, the Minerals Management
Service (MMS) (now the Office of Natural Resources Revenue)
and BLM had had a series of miscommunications about a lease
that Bayou Exploration, LLC (Bayou) previously obtained that
covered the same lands as the plaintiffs’ two leases. Because
Bayou did not fully pay the annual rental payments in its earlier
lease, in 2004 MMS had declared the Bayou lease terminated and
reported that information to BLM. Id. at 168. MMS later
determined that, in response to notices of deficiency, Bayou
properly paid the past due payments, and MMS corrected its own

records in late 2004 to reflect that the Bayou lease had not
terminated. MMS did not immediately inform BLM of this
correction. Id. at 169–70. In January 2005, MMS notified BLM
by email that it was “unterminating” the Bayou lease, yet this
information was not incorporated into BLM’s lease file either
because of computer connectivity problems or employee error.
Id. at 170.

After the plaintiffs’ well was completed and producing,
Bayou discovered the plaintiffs’ activities on its lease and
informed the plaintiffs that it had the exclusive right to drill in the
parcels. At this time, BLM continued to assure the plaintiffs that
Bayou’s earlier lease had terminated, and the plaintiffs continued
to produce from the well. Id. In 2008, however, BLM cancelled
the plaintiffs’ leases, concluding that the leases were improperly
issued under BLM’s leasing regulations because the parcels were
already subject to Bayou’s lease. Id. The plaintiffs timely
appealed this decision to the IBLA, which upheld BLM’s decision
cancelling the plaintiffs’ leases, finding that they were void ab
initio. Id. The plaintiffs did not appeal the IBLA’s decision but
filed a claim for breach of contract, among other things, with the
Court of Federal Claims under the Tucker Act. Specifically, the
plaintiffs argued that the United States was liable for breach of
contract both when it failed to convey the promised leasehold
estate and in 2008 when it cancelled the plaintiffs’ two leases.
Id. at 171.

BLM challenged the claims court’s jurisdiction, characteriz-
ing the lawsuit as an impermissible appeal of the IBLA’s decision,
appearing to argue that adjudication of the plaintiffs’ contract
claim would require the claims court to review the IBLA’s
decision. (Challenges to IBLA decisions must be brought in
federal district courts under the Administrative Procedure Act.)
Id. at 171–72 (citing Aulston v. United States, 823 F.2d 510, 513
(Fed. Cir. 1987)). The claims court disagreed, finding that the
lease was a contract and that it had proper jurisdiction to hear the
appeal. Id. at 172.

The claims court then granted summary judgment to the
plaintiffs on the breach of contract claim arising out of the failure
to convey a valid leasehold interest, but found that the early
cancellation of the leases was not a breach of contract. Id. at
172–73. The court first found that, while the IBLA had the
authority to determine that the plaintiffs’ leases did not convey a
valid leasehold interest, the IBLA did not have the authority to
interpret the validity of contracts, and therefore its characteriza-
tion that the leases were void ab initio was misplaced. Id. at
173–74. The claims court then held that the leases, as contracts,
were valid and were breached by BLM when it failed to deliver
the promised leasehold interests. As a result, the plaintiffs “are
entitled to damages to compensate them for injuries resulting from
that breach.” Id. at 176. The claims court found, however, that the
contract itself, by incorporating certain federal regulations,
allowed cancellation of the leases if the leases were improperly
issued. Id. (citing 43 C.F.R. § 3108.3(d)). Thus, failing to convey
the promised leasehold estate constituted a breach but the later
cancellation of the leases did not. Id. at 176–77.

Because the claims court found that the leases were valid
contracts, it also rejected BLM’s argument that, at most, the
plaintiffs were entitled to restitution under a theory of quasi-
contract. Id. at 177. The claims court, while not determining any
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specific damage award, noted that contract law recognizes three
enforceable interests—expectation, reliance, and restitution. Id.
Ultimately, the claims court ordered further briefing on damages.
Id. at 178–79.

E N V I R O N M E N T A L  I S S U E S
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sources under titles I and V of the CAA based solely on those
sources’ potential to emit GHGs (i.e., the Triggering Rule). Id.
(citing 75 Fed. Reg. 17,004 (Apr. 2, 2010)). Because strict
application of the CAA’s numerical thresholds to stationary
sources (i.e., 100/250 tons per year (tpy) for PSD, 100 tpy for
Title V) would result in a significant expansion of the PSD and
Title V programs to millions of smaller sources, EPA, in the
Tailoring Rule, wrote into the statute a new major source
threshold of 100,000 tpy for GHGs. Id. (citing 75 Fed. Reg.
31,514 (June 3, 2010)).

Numerous parties and several states challenged EPA’s suite
of GHG-related actions in the U.S. Court of Appeals for the
District of Columbia Circuit on several grounds. Id. at 2438
(citing Coalition for Responsible Regulation, Inc. v. EPA, 684
F.3d 102 (D.C. Cir. 2012) (per curiam)). The D.C. Circuit upheld
EPA’s actions, including EPA’s interpretation that the CAA
mandated application of the PSD and Title V programs to “any
regulated air pollutant,” including GHGs. Id. (quoting Coalition
for Responsible Regulation, 684 F.3d at 134). The Supreme Court
granted certiorari on only one question: “Whether EPA permissi-
bly determined that its regulation of greenhouse gas emissions
from new motor vehicles triggered permitting requirements under
the Clean Air Act for stationary sources that emit greenhouse
gases.” Id. (quoting Utility Air Regulatory Group v. EPA, 134
S. Ct. 418 (2013) (mem.)). The Court broke that question down
into the following two sub-questions: (1) whether EPA permissi-
bly determined that a stationary source may be subject to PSD and
Title V permitting requirements based solely on the source’s
potential to emit GHGs; and (2) whether EPA permissibly
determined that “anyway sources” may be required to limit their
GHG emissions by employing BACT for GHGs. Id.

Court’s Holding/Analysis

In regard to the first sub-question, the Court invalidated
EPA’s approach, generally finding that EPA had overstepped its
CAA authority. The Court’s key points on this question are
identified below:

• The CAA does not compel or permit EPA to apply the
PSD and Title V programs to GHGs in the manner the
Agency chose. Although Massachusetts held that the
general, statute-wide definition of “air pollutant” in-
cludes GHGs, the Court here found that the broad
definition of air pollutant in the CAA “is not a command
to regulate, but a description of the universe of sub-
stances EPA may consider regulating under the Act’s
operative provisions.” Id. at 2441. The relevant question
is whether EPA’s chosen method is reasonable in the
context of the CAA. The Court cited numerous instances
under various CAA programs (e.g., new source perfor-
mance standards, PSD, and Title V) stretching back to

1971 in which EPA has narrowed its definition of air
pollutant to ensure sensible regulation. Id. at 2440.

• EPA’s approach is unreasonable because, among other
things, “it would bring about an enormous and trans-
formative expansion in EPA’s regulatory authority
without clear congressional authorization.” Id. at 2444.

• Even though the Court had not expressly agreed to
review the Tailoring Rule, it nonetheless invalidated that
rule, finding that the EPA “lacked authority to ‘tailor’
the Act’s unambiguous numerical thresholds to accom-
modate its greenhouse-gas-inclusive interpretation of the
permitting triggers.” Id. at 2446.

The Court characterized EPA’s approach as “an agency
laying claim to extravagant statutory power over the national
economy while at the same time strenuously asserting that the
authority claimed would render the statute ‘unrecognizable to the
Congress that designed’ it.” Id. at 2444 (quoting 75 Fed. Reg. at
31,555). The Court struck down EPA’s approach by reaffirming
“the core administrative-law principle that an agency may not
rewrite clear statutory terms to suit its own sense of how the
statute should operate.” Id. at 2446.

Regarding the second question, the Court found that EPA
reasonably interpreted the CAA to require “anyway sources” to
comply with BACT emission standards for GHGs. The Court
reasoned that subjecting “anyway sources” to GHG BACT would
not result in a “dramatic expansion” of EPA’s jurisdiction, nor
would it result in the regulation of millions of previously
unregulated sources. Id. at 2448. The Court noted, however, that
EPA can require “anyway sources” to comply with BACT for
GHGs only if the source emits GHGs above de minimis
thresholds, which have not yet been identified by EPA. Id. at
2449. In this respect, EPA’s GHG program for PSD/Title V
sources will move forward, albeit in a much narrower fashion.

EPA’s Follow-Up Actions on GHG Permitting

In response to the Supreme Court’s decision in UARG, a
memorandum was issued to the regional administrators outlining
several next steps. See Memorandum from Janet G. McCabe,
Acting Assistant Adm’r, EPA Office of Air & Radiation, and
Cynthia Giles, Assistant Adm’r, EPA Office of Enforcement &
Compliance Assurance, to Reg’l Adm’rs (July 24, 2014),
http://www.epa.gov/Region7/air/nsr/nsrmemos/2014scotus.pdf.

First, EPA confirmed it “will no longer apply or enforce
federal regulatory provisions or the EPA-approved PSD State
Implementation Plan (SIP) provisions” requiring PSD permits for
sources for which GHGs are the only pollutant emitted or
potentially emitted above major source thresholds (i.e., “non-
anyway sources”). Id. at 2. Nor will EPA require states to include
such provisions in their SIPs. Id. EPA also “will no longer apply
or enforce federal regulatory provisions or provisions of the EPA-
approved title V programs” requiring Title V permits for “non-
anyway sources.” Id.

Second, EPA confirmed that “[‘anyway sources’] remain
subject to the PSD BACT requirement for GHG . . . . if the source
emits or has the potential to emit 75,000 tons per year (tpy) or
more of GHG . . . .” Id. at 3. This 75,000 threshold also applies to
modifications to existing “anyway sources” if the modification is
otherwise subject to PSD for a non-GHG pollutant and the
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modification results in a net GHG emissions increase equal to or
greater than 75,000 tpy. Id. While it will continue to set the GHG
BACT threshold at 75,000 tpy, EPA left open the option to set a
de minimis threshold for application of BACT to “anyway
sources” going forward. Id. at 4.

Third, EPA indicated that it “do[es] not read the Supreme
Court decision to preclude states from retaining permitting
requirements for sources of GHG emissions that apply
independently under state law even where those requirements are
no longer required under federal law.” Id. Thus, depending on the
individual state/SIP, “non-anyway sources” may still be subject to
PSD or Title V permitting requirements under state law.

In the wake of the UARG decision and EPA’s July 24, 2014
memorandum, practitioners should assess an appropriate path
forward for their clients to address existing Title V or PSD
permits and pending Title V or PSD permit applications for GHG
sources, including how (or whether) to withdraw or eliminate such
permits or permit applications. Additionally, some air quality
permits based primarily on criteria pollutant emissions may also
have existing limitations or requirements targeting GHG
emissions that, after the UARG decision, may no longer be
necessary or warranted. Indeed, determining applicable and
appropriate GHG permitting requirements for “non-anyway
sources” will likely require a careful examination of the laws and
SIPs in each individual state as well as conversations with state
regulators.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

FOREST SERVICE ABROGATES NOTICE, COMMENT, AND

APPEAL PROCEDURES

At the direction of Congress, the U.S. Forest Service (Forest
Service) issued a final rule abrogating the notice, comment, and
post-decisional appeal procedure for projects occurring within
the National Forest System. See 79 Fed. Reg. 44,291 (July 31,
2014). The regulations formerly found at 36 C.F.R. pt. 215
were promulgated in 1993 to implement the Forest Service
Decisionmaking and Appeals Reform Act (Appeals Reform Act),
see 16 U.S.C. § 1612 note, which directed the Secretary of
Agriculture to establish a notice and comment process for certain
Forest Service projects and activities and to provide for post-
decisional administrative appeal procedures concerning such
projects. Part of the regulations directed that projects or activities
that have been categorically excluded from documentation in
environmental assessments or environmental impact statements
were exempt from the regulatory procedures and specifically
exempt from notice, comment, and appeal.

Those regulations were the subject of litigation in several
courts. See, e.g., Summers v. Earth Island Inst., 555 U.S. 488
(2009); Wilderness Soc’y v. Rey, 622 F.3d 1251 (9th Cir. 2010).
On March 19, 2012, the U.S. District Court for the Eastern

District of California issued a nationwide injunction permanently
enjoining the Forest Service from implementing portions of its
regulations allowing categorically excluded projects to be exempt
from notice, comment, and appeal procedures. See Sequoia
Forestkeeper v. Tidwell, 847 F. Supp. 2d 1244 (E.D. Cal. 2012).
In reaction to this ruling, Congress enacted section 428 of the
Department of the Interior, Environment, and Related Agencies
Appropriations Act, 2012 (2012 DOI Appropriations Act),
Pub. L. No. 112-74, div. E, tit. IV, § 428, 125 Stat. 786, 1046
(2011), directing the Secretary of Agriculture to promulgate new
regulations implementing a pre-decisional objection process,
exclusively for proposed actions of the Forest Service concerning
projects and activities implementing land and resource manage-
ment plans and documented with a record of decision or decision
notice, in lieu of the Appeals Reform Act process. See 16 U.S.C.
§ 6515 note. The Secretary published implementing regulations
in March 2013. See 78 Fed. Reg. 18,481 (Mar. 27, 2013) (codi-
fied at 36 C.F.R. pt. 218).

On January 17, 2014, President Barack Obama signed into
law the Department of the Interior, Environment, and Related
Agencies Appropriations Act, 2014 (2014 DOI Appropriations
Act), Pub. L. No. 113-76, div. G, 128 Stat. 5, 289. Section 431 of
that Act provides that the Appeals Reform Act regulations and
section 428 of the 2012 DOI Appropriations Act shall not apply
to any categorically excluded project or activity. Finally, on
February 7, 2014, the President signed into law the Agricultural
Act of 2014, Pub. L. No. 113-79, 128 Stat. 649. Section 8006 of
that Act repealed the Appeals Reform Act in its entirety and
further repeats the requirement in section 431 of the 2014 DOI
Appropriations Act that the pre-decisional objection process
required under the section 428 of the 2012 DOI Appropriations
Act shall not apply to any categorically excluded project or
activity. See 16 U.S.C. §§ 1612 note, 6515 note.

As a result of these laws, the Forest Service determined that
the regulations found at 36 C.F.R. pt. 215 must be repealed in
their entirety. See 79 Fed. Reg. at 44,291. Additionally, the Forest
Service added language to the pre-decisional objection process
found in 36 C.F.R. pt. 218 specifically stating that proposed
projects and activities that are categorically excluded from
documentation in an environmental assessment or environmental
impact statement are not subject to legal notice and opportunity
for comment procedures. Id. at 44,293 (codified at 36 C.F.R.
§ 218.23(a) (effective July 31, 2014)). The Forest Service did not
provide a prior opportunity to comment on the new regulations
specifically because they were mandated by Congress and the
agency had no substantive discretion concerning the matters
addressed in the rulemaking. Id. at 44,292.

FWS AND NMFS FINALIZE NEW POLICY REGARDING

“SIGNIFICANT PORTION OF ITS RANGE”

On July 1, 2014, the U.S. Fish and Wildlife Service (FWS)
and the National Marine Fisheries Service (NMFS) (collectively,
Services) issued a final policy defining and interpreting the phrase
“significant portion of its range” that appears in the Endangered
Species Act’s (ESA) definitions of “endangered species” and
“threatened species.” See 79 Fed. Reg. 37,578 (July 1, 2014). The
ESA provides that “[t]he term ‘endangered species’ means any
species which is in danger of extinction throughout all or a
significant portion of its range . . . .” 16 U.S.C. § 1532(6).



MINERAL LAW NEWSLETTER page 7

Similarly, the ESA provides that “[t]he term ‘threatened species’
means any species which is likely to become an endangered
species within the foreseeable future throughout all or a
significant portion of its range.” Id. § 1532(20). The ESA,
however, does not define the phrase “significant portion of its
range.” As a result, this important phrase has been applied on a
case-by-case basis and the Services’ decisions have varied based
on the interpretation of the phrase over the years.

In December 2011, the Services provided notice of a draft
policy defining “significant portion of its range” and accepted
comments. See 76 Fed. Reg. 76,987 (Dec. 9, 2011). In the new
final policy, the term “significant” is defined as:

A portion of the range of a species is “significant” if the
species is not currently endangered or threatened
throughout all of its range, but the portion’s contribution
to the viability of the species is so important that,
without the members in that portion, the species would
be in danger of extinction, or likely to become so in the
foreseeable future, throughout all of its range.

79 Fed. Reg. at 37,609. The term “range” is defined as:

The range of a species is considered to be the general
geographical area within which that species can be found
at the time FWS or NMFS makes any particular status
determination. This range includes those areas used
throughout all or part of the species’ life cycle, even if
they are not used regularly (e.g., seasonal habitats). Lost
historical range is relevant to the analysis of the status of
the species, but it cannot constitute a significant portion
of a species’ range.

Id.

According to the Services, the final policy “lower[s] the
threshold for ‘significant’ somewhat by incorporating the concept
of being likely to become in danger of extinction in the
foreseeable future (the threatened standard) along with the
standard for endangered in the definition of ‘significant.’ ” Id. at
37,581. The new definition will, arguably, allow the Services to
list species that they would not have listed under the former
policies and definitions regarding significant portion of its range.

PRESIDENT OBAMA DESIGNATES ORGAN MOUNTAINS-
DESERT PEAKS NATIONAL MONUMENT

On May 21, 2014, President Obama designated the Organ
Mountains-Desert Peaks National Monument in south-central
New Mexico. See 79 Fed. Reg. 30,431 (May 21, 2014). The
President used his authority under the Antiquities Act to preserve
approximately 496,330 acres to “ensur[e] that the prehistoric,
historic, and scientific values of [the] area remain for the benefit
of all Americans.” Id. at 30,434. The Organ Mountains-Desert
Peaks National Monument is the eleventh national monument
designated by President Obama. See Press Release, U.S. Dep’t of
the Interior, “Remarks by the President Designating the Organ
Mountains-Desert Peaks National Monument” (May 21, 2014).
Senators Martin Heinrich and Tom Udall of New Mexico have
both championed legislation to protect and preserve the Organ
Mountains-Desert Peaks region. The monument will be managed
by the Bureau of Land Management as part of the National
Landscape Conservation System. 79 Fed. Reg. at 30,434.

C A L I F O R N I A —  M I N I N G

C H R I S T O P H E R  P O W E L L

—  R E P O R T E R  —

REVISIONS PROPOSED TO THE CALIFORNIA SURFACE MINING

AND RECLAMATION ACT

On February 21, 2014, the California legislature introduced
Senate Bill 1270 (SB 1270), which addresses alleged defects in
California’s Surface Mining and Reclamation Act of 1975
(SMARA), Cal. Pub. Res. Code §§ 2710–2796.5. On June 11,
2014, the bill was re-referred to the Senate Committee on
Appropriations and as of the date of this report is still listed as
active. Select revisions proposed by SB 1270 are discussed below.

• Regarding changes to internal organization, the Office of
Mine Reclamation, which administers SMARA and is in
the division of the Department of Conservation (DOC),
would be renamed the “Division of Mines.” SB 1270
§ 2 (amending Cal. Pub. Res. Code § 607(d)).

• The State Mining and Geology Board (SMGB) would be
required to nominate at least two individuals to serve as
the State Mine Inspector, whom the director of the
SMGB would then appoint. The State Mine Inspector,
subject to specified qualifications, would be responsible
for management of the Division of Mines and would
further advise the Director. Id. § 3 (amending Cal. Pub.
Res. Code § 677(b)).

• The bill would require annual inspections to be certified
by a registered professional geologist, geophysicist, or
civil engineer who works for the local lead agency or the
Division of Mines, or has not worked for a mining
operation in the lead agency’s jurisdiction for a year
or more. Id. § 6 (amending Cal. Pub. Res. Code
§ 2207(a)(8)). The bill would allow an employee of
the lead agency who is not a registered professional
geologist, geophysicist, or civil engineer to certify
annual inspections for mine owners or operators if that
employee is credentialed by the State Mine Inspector
and if every fifth year the inspection is conducted by a
registered professional geologist, geophysicist, or civil
engineer. Id.

• Under existing law, the current minimum and maximum
annual reporting fees are $100 and $4,000, respectively.
Cal. Pub. Res. Code § 2207(d)(1). SB 1270 would revise
the minimum annual reporting fee to be no less than
$1,000 and remove the cap. SB 1270 § 6 (amending Cal.
Pub. Res. Code § 2207(d)(1)). Under the bill, the annual
fee would have to cover the DOC’s and SMGB’s costs
and must be established on a per-acre basis, considering
other factors. Id. (amending Cal. Pub. Res. Code
§ 2207(d)(2)(A)).

• The bill would require that the portion of the reclamation
plan discussing how reclamation will achieve the pro-
posed post-mining use be certified by a registered
professional geologist, geophysicist, or civil engineer,
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and would further require a time schedule, to be updated
annually, for completing reclamation based on the then-
current condition of the site. Id. § 14 (amending Cal.
Pub. Res. Code § 2772(c)(8), (11)).

• The bill would prohibit a person from conducting
“surface mining operations unless a permit is obtained,
a reclamation plan, including any required amendments,
[has] been approved, and financial assurances for recla-
mation have been approved and adjusted annually . . . .”
Id. § 12 (amending Cal. Pub. Res. Code § 2770(a)).
The bill would modify current law by adding the
“required amendments” and “annual adjustment” con-
ditional language.

• The bill would require the lead agency, or the State
Mine Inspector if the Inspector has assumed the lead
agency’s duties, to annually review the financial assur-
ances and require revisions when necessary for all
mining operations within its jurisdiction. Id. §§ 12, 15
(amending Cal. Pub. Res. Code §§ 2770, 2773.1). As
proposed under the bill, if the State Mine Inspector
assumes the lead agency’s authority to review financial
assurances, any person may be able to appeal the State
Mine Inspector’s decision to approve or deny financial
assurances to the SMGB. Id. § 12 (amending Cal. Pub.
Res. Code § 2770(e)(2)).

• The bill modifies the procedures for forfeiture of finan-
cial assurances and reclamation of mine sites. Id. § 15
(amending Cal. Pub. Res. Code § 2773.1). Importantly,
“[i]f the lead agency or the [SMGB], following a public
hearing, determines that the operator is financially
incapable of performing reclamation . . . , or has aban-
doned its surface mining operation without commenc-
ing reclamation, either the lead agency or the State
Mine Inspector shall . . . . [a]llow the operator 60 days
to commence . . . reclamation . . . .” Id. (amending Cal.
Pub. Res. Code § 2773.1(b)). “If no time period is
specified in the reclamation plan or the time period
specified is determined by the lead agency or the State
Mine Inspector to be inappropriate for the condition of
the site, the lead agency or the State Mine Inspector
shall determine a time period for reclamation” if an
agreement cannot be reached with the operator. Id.
(amending Cal. Pub. Res. Code § 2773.1(b)(2)(B)).

• The bill also sets forth modified procedures for issuance
of notices of violations (NOV) and orders to comply. Id.
§ 17 (amending Cal. Pub. Res. Code § 2774.1). First,
a NOV must specify the remedial steps necessary to
correct noncompliance and a reasonable time for compli-
ance if it cannot reasonably be attained within 30 days.
Id. (amending Cal. Pub. Res. Code § 2774.1(a)).
Following issuance of an order to comply (OTC), the
lead agency or the State Mine Inspector, as the case may
be, would be entitled, without further notice than the
OTC, to access the site to inspect compliance status,
which entitlement would end only when the lead agency
or State Mine Inspector determines compliance is

attained or the OTC is reversed. Id. (amending Cal. Pub.
Res. Code § 2774.1(c)).

• Current law allows the SMGB to assume the duties
of the county lead agency, except permitting, due to
SMARA deficiencies. The bill would require the SMGB
to assign the duties to the State Mine Inspector. Id.
§§ 16, 19 (amending Cal. Pub. Res. Code §§ 2774,
2774.4). The bill would also allow the lead agency to
relinquish its duties to the State Mine Inspector, but to
later resume its role under certain circumstances. Id.
§ 19 (amending Cal. Pub. Res. Code § 2774.4(h)).

C A L I F O R N I A —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

REGULATION OF FRACKING—COMPARISON OF THE

RECENTLY REVISED DRAFT PERMANENT REGULATIONS

WITH THE RECENTLY REVISED INTERIM REGULATIONS

Signed into law on September 20, 2013, Senate Bill 4 (SB 4),
2013 Cal. Legis. Serv. ch. 313, amended California’s statutes to
comprehensively regulate well stimulation treatments. See Cal.
Pub. Res. Code §§ 3150–3161, 3213, 3215, 3236.5, 3401; Cal.
Water Code § 10783. SB 4 created a new framework under which
hydraulic fracturing and other well stimulation treatments would
be allowed but regulated. Subsequent efforts in the legislature to
impose a seven-month moratorium on hydraulic fracturing while
independent studies were conducted on the environmental effects
of the process failed. See S. 1132, 2013–2014 Reg. Sess. (Cal.
2014) (not enacted).

The State has adopted interim regulations developed by the
California Division of Oil, Gas & Geothermal Resources
(DOGGR) pursuant to SB 4. See Vol. XXXI, No. 1 (2014) of this
Newsletter. The interim regulations govern until permanent
regulations are adopted and become effective. Draft permanent
regulations were published and circulated for public comment in
late 2013, and are required to be finalized and implemented by
January 1, 2015. See Vol. XXX, No. 4 (2013) of this Newsletter.
The implementation date for the permanent regulations was
recently extended to July 1, 2015, by the enactment of Senate Bill
861 (SB 861), 2014 Cal. Legis. Serv. ch. 35, but the regulations
still must be finalized by January 1, 2015. See Cal. Pub. Res.
Code § 3161(a). Although SB 861 extended the interim period for
the implementation of SB 4, it did not alter the interim compliance
requirements.

This report compares the DOGGR’s recently revised interim
regulations, which were submitted to the Office of Administrative
Law on June 27, 2014, with the DOGGR’s recently revised draft
permanent regulations, which were released on June 13, 2014. See
DOGGR, “SB 4 Well Stimulation Treatment Regulations—First
Revised Text of Proposed Regulations” (June 13, 2014) (Revised
Draft Permanent Regulations); DOGGR, “SB 4 Interim Well
Stimulation Treatment Regulations—Final Text of Readopted
Emergency Regulations” (effective July 1, 2014) (Revised Interim
Regulations). The Revised Draft Permanent Regulations are more
expansive than the Revised Interim Regulations in defining the



MINERAL LAW NEWSLETTER page 9

requirements and procedures governing well stimulation treat-
ment. The Revised Draft Permanent Regulations add two articles
and 10 sections, along with significant textual expansions to the
remaining (non-additional) sections.

Definitions

Well Stimulation Treatment. The Revised Draft Permanent
Regulations offer a more comprehensive definition of well
stimulation treatment. The Revised Draft Permanent Regulations
include additional clauses that outline maximum thresholds for
pressure and volume that trigger a project’s inclusion in the
definition of well stimulation. See Proposed Cal. Code Regs.
tit. 14, § 1761(a)(1)(A)(i)–(iii). Conversely, the Revised Interim
Regulations do not contain any of these maximum limits for
hydraulic fracturing fluid pressures or acid volumes. Further, the
Revised Draft Permanent Regulations have removed the 36-inch
formation penetration requirement that is found in the Revised
Interim Regulations’ exclusionary definition of well stimulation,
and replaced it with similar maximum pressure and volume
thresholds. Id. § 1761(a)(1)(B). The removal of the 36-inch
requirement will seemingly expand the definition of a well
stimulation treatment. Further, the presumption is that treatments
that operate beyond the specified pressure or volume thresholds
are considered to be well stimulating. Id. § 1761(a)(1)(A)(i)–(ii).
Thus the onus is squarely on the operator to prove to the DOGGR
“that the treatment, as designed, does not enhance oil and gas
production or recovery by increasing the permeability of the
formation.” Id. Finally, the Revised Draft Permanent Regulations
eliminate the 7% acid concentration threshold for acid matrix
treatments laid out in SB 4. Id. § 1780(a). This means that acid
matrix treatments with acid concentrations below 7% will now be
subject to the regulations instead of being exempted.

Underground Injection Project. The definition for an under-
ground injection project remains the same in both the Revised
Draft Permanent Regulations and the Revised Interim Regu-
lations.

Regulatory Guidance. Guidance regarding the regulations
applicable to well stimulation treatments and underground injec-
tion projects is contained in the definitions section in both the
Revised Draft Permanent Regulations and the Revised Interim
Regulations. According to both regulations:

(b) Well stimulation treatments and underground in-
jection projects are two distinct kinds of oil and gas
production processes. Unless a regulation expressly
addresses both well stimulation and underground in-
jection projects,

(1) Regulations regarding well stimulation treat-
ments do not apply to underground injection pro-
jects; and

(2) Regulations regarding underground injection
projects do not apply to well stimulation.

Id. § 1761(b)(1)–(2); Interim Cal. Code Regs. tit. 14, § 1761(b)
(1)–(2).

The Revised Draft Permanent Regulations add a clause that
applies to wells that are undergoing both well stimulation and
underground injection treatments:

(3) If well stimulation treatment is done on a well that is
part of an underground injection project then regulations
regarding well stimulation treatment apply to the well
stimulation treatment and regulations regarding under-
ground injection projects apply to the underground injec-
tion project operations.

Proposed Cal. Code Regs. tit. 14, § 1761(b)(3). This new clause
is an attempt at clarifying section 1761(c) of the Revised Interim
Regulations, which states: “Well stimulation treatment on a well
that is part of an underground injection project is subject to the
regulations regarding well stimulation treatment.” Interim Cal.
Code Regs. tit. 14, § 1761(c). Essentially, the new clause applies
well stimulation regulations to the well stimulation operations and
underground injection regulations to the underground injection
operations. A definition classifying operations that are distinct
from either well stimulation or underground injection projects is
not included.

Authorization to Perform Well Stimulation Treatments

The Revised Interim Regulations authorize well stimulation
treatments if written notification is submitted to the DOGGR
at least 10 days before commencing operations. Interim Cal.
Code Regs. tit. 14, § 1783. Notification must be submitted on the
Interim Well Stimulation Treatment Notice form and must include
all the required information and certifications, which include:

(1) a list of the names, Chemical Abstract Service numbers,
and estimated concentrations of all anticipated chemical
constituents;

(2) a water management plan;

(3) a list of existing wells that may be impacted by stim-
ulation treatments;

(4) a groundwater monitoring plan (unless exempt);

(5) certification that the neighbor notification requirements
were met; and

(6) certification that public disclosures will be made within
60 days after cessation of stimulation treatments.

Interim Cal. Code Regs. tit. 14, § 1783.1. This is a self-
certification process and, according to the Revised Interim
Regulations, “the [DOGGR] must allow, and will allow, well
stimulation to proceed if the operator has provided all of the
required information and certifications.” Id. § 1783(b). This
presumption, along with the self-certification process, allows the
operator to proceed with its operations based on its ability and
willingness to meet the requirements without the exercise of
discretion by the DOGGR.

Under the Revised Draft Permanent Regulations, however,
operators must apply for a permit to engage in a well stimulation
treatment project. Proposed Cal. Code Regs. tit. 14, § 1783(a).
Section 1783.1 outlines the required content of a well stimulation
treatment application. This same section in the Revised Interim
Regulations governs the contents of the required notice form for
well stimulation projects. Although the requirements for the notice
form under the Revised Interim Regulations are similar to the
requirements for the “application for permit” under the Revised
Draft Permanent Regulations, there are areas of expansion under
the Revised Draft Permanent Regulations.
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Water Management Plan. One key example of expansion
is what is required of the water management plan. Under the
Revised Interim Regulations, the water management plan must
conform to the requirements of Cal. Pub. Res. Code § 3160(d)
(1)(C), which states:

(C) A water management plan that shall include all of
the following:

(i) An estimate of the amount of water to be used in
the treatment. Estimates of water to be recycled
following the well stimulation treatment may be
included.

(ii) The anticipated source of the water to be used in
the treatment.

(iii) The disposal method identified for the recov-
ered water in the flowback fluid from the treatment
that is not produced water included in the statement
pursuant to Section 3227.

Id. (emphasis added). Under the Revised Draft Permanent
Regulations, the option of estimating the amount of “water to be
recycled” is now a requirement. Proposed Cal. Code Regs.
§ 1783.1(a)(24)(B). Further, a new subpart has been added to
require that operators describe the “how and where” of their water
recycling program. Id. § 1783.1(a)(24)(C).

Disclosures to DOGGR. Disclosure requirements under the
authorization process have also been expanded. The Revised
Draft Permanent Regulations have expanded the disclosure
requirements of the Interim Well Stimulation Treatment form and
require a permit application to include: the “[n]ame of person
to contact with technical questions regarding operations”; the
“[t]elephone number and email address of person to contact
with technical questions regarding operations”; and the “[t]ype
of well.” Id. § 1783.1(a)(3), (4), (8). Presumably the operator
and technical expert can be the same person, for purposes
of subsections (a)(1) and (a)(3) respectively, although clarifi-
cation distinguishing each has not yet been made. See id.
§ 1783.1(a)(1), (3).

Groundwater Monitoring. Under the Revised Interim Regu-
lations, the requirements for groundwater monitoring are exten-
sive and compulsory, and apply prior to the “finalization of model
groundwater monitoring criteria by the State Water Resources
Control Board [(SWRCB)].” Interim Cal. Code Regs. tit. 14,
§ 1783.4(a). Under the Revised Draft Permanent Regulations,
operators are required to comply with Cal. Water Code § 10783
when developing a groundwater monitoring plan. Proposed Cal.
Code Regs. tit. 14, § 1783.1(a)(28). According to section 10783,
the SWRCB is required to release model groundwater monitoring
criteria by July 1, 2015. Cal. Water Code § 10783(c). This will
coincide with the new July 1, 2015, implementation date for the
Revised Draft Permanent Regulations. Until those regulations
are released, compliance with the extensive Revised Interim
Regulations under section 1783.4 will provide a “safe harbor”
for operators.

Neighbor Notification. There is a change in the neighbor
notification requirements. Although the time frame and physical
proximity requirements remain the same, the obligations imposed
upon the independent third party responsible for serving notice
are expanded under the Revised Draft Permanent Regulations. See

Proposed Cal. Code Regs. tit. 14, § 1783.2; Interim Cal. Code
Regs. tit. 14, §§ 1783.2, .3. Under the Revised Interim Regula-
tions, the operator has the duty to identify individuals “within a
1,500-foot radius of the wellhead . . . or within 500 feet of the
horizontal projection of the subsurface parts of any such well.”
Interim Cal. Code Regs. tit. 14, § 1783.2(a). Under the Revised
Draft Permanent Regulations, this identification duty is shifted to
the independent third party hired to serve notice. Proposed Cal.
Code Regs. tit. 14, § 1783.2(a). Presumably this reflects a more
realistic allocation of responsibility to the contractor who is in a
better position to gather this information.

Testing, Monitoring, and Disclosure Requirements

The Revised Draft Permanent Regulations expand upon
the existing Revised Interim Regulations in some areas, and
impose new requirements in other areas, with regard to testing,
monitoring, and disclosure for well stimulation treatments.

Expansions of Revised Interim Requirements.

• Pressure testing required prior to a well stimulation
treatment. Although subsection 1782(a)(3) and (4) of the
Revised Interim Regulations do require general pressure
testing prior to well stimulation, the parameters of this
requirement are more thoroughly defined under the
Revised Draft Permanent Regulations. Proposed Cal.
Code Regs. tit. 14, § 1784.1.

• Cement evaluation required prior to well stimulation.
Under the Revised Draft Permanent Regulations, the
operator must now provide documentation 72 hours
prior to a well stimulation treatment that the cement has
undergone an evaluation, and the DOGGR must be
satisfied with the results. Id. § 1784.2(a), (b).

New Requirements.

• Continuous monitoring of pressures and flow rates
during well stimulation operations is required. Id.
§ 1785. Conditions are specified under which operations
must cease immediately, such as a well breach. Id.
§ 1785(d).

• A well stimulation radius analysis and a well stimulation
design are required prior to the commencement of a well
stimulation treatment. Id. § 1784. The purpose of the
radius analysis is to “ensure the geologic and hydrologic
isolation of the oil and gas formation during and
following well stimulation treatment.” Id. § 1784(a).
Based on the radius analysis, operators will be required
to design well stimulation treatments that avoid the
migration of treatment fluids or hydrocarbons, and have
a maximum pressure not “exceeding 80% of the API
rated minimum internal yield on any casing string in
communication with the well stimulation treatment.” Id.
§ 1784(b).

• Monitoring and evaluation of seismic activity in the
vicinity of the well stimulation treatment is required.
Operators will now have the duty to monitor seismic
activity “[f]rom commencement of hydraulic fracturing
until 10 days after the end of hydraulic fracturing . . . for
[an] indication of an earthquake of magnitude 2.0 or
greater occurring within a radius of five times the
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anticipated fracture length from each point of fracture.”
Id. § 1785.1(a).

• There are requirements for the storage and handling of
well stimulation treatment fluids and wastes. According
to section 1786, “[o]perators shall conduct all activities
that relate to storage and management of fluids in com-
pliance with all applicable requirements of the Regional
Water Board, the Department of Toxic Substances
Control, the Air Resources Board, the Air Quality
Management District or Air Pollution Control District,
the Certified Unified Program Agency, and any other
state or local agencies with jurisdiction over the location
of the well stimulation activities.” Id. § 1786(a)(7).

• Extensive well monitoring is required after well stimu-
lation treatment is complete in order to “identify any
indication of a well breach.” Id. § 1787(a). Section 1787
also mandates the use of pressure release valves and the
maximum pressure release points for those valves. Id.
§ 1787(b)(4), (5).

• A post-well stimulation treatment report is required.
Id. § 1789. This report is required to be submitted
“[w]ithin 60 days after the cessation of a well stimu-
lation treatment.” Id. § 1789(a). The following items are
required in the report: (1) the post stimulation pressure
monitoring results; (2) “[h]ow the actual well stimulation
differ[ed] from what was anticipated in the well stimu-
lation treatment design”; (3) “[h]ow the actual location
of the well stimulation treatment differs from what
was indicated in the permit application”; and (4) “[a]
description of hazardous wastes generated during the
well stimulation activities and their disposition.” Id.

SOME CITIES AND COUNTIES TAKE STEPS TO LIMIT

DRILLING AND HYDRAULIC FRACTURING OPERATIONS

Facing limited success at the national and state levels, anti-
fracking activists in California shifted their focus to local gov-
ernments in the first quarter of 2014. Since January, California
city and county governing bodies have moved toward limiting
hydraulic fracturing or drilling operations within their geographic
limits, passing or “considering” a variety of resolutions and ordi-
nances.

On January 14, 2014, the San Francisco Board of Supervisors
passed a unanimous resolution supporting a moratorium on
hydraulic fracturing in California. See Resolution No. 15-14
(S.F. Bd. of Supervisors Jan. 24, 2014), http://www.sfbos.org/ftp/
uploadedfiles/bdsupvrs/resolutions14/r0015-14.pdf. In drafting
the resolution, the board noted other local jurisdictions that had
recently “weighed in on the issue of fracking, calling for greater
regulation, bans or moratoriums . . . .” Id.

On February 28, 2014, the Los Angeles City Council
unanimously approved its Planning and Land Use Management
(PLUM) Committee’s motion asking the City Attorney to draft
an ordinance to change the zoning code to prohibit hydraulic
fracturing and acidizing in the city. See Report Relative to
Regulation of Well Stimulation and Hydraulic Fracturing in the
City of Los Angeles, No. 13-1152-S1 (PLUM Comm. adopted
Feb. 28, 2014), http://clkrep.lacity.org/onlinedocs/2013/13-1152-

S1_CA_02-28-14.pdf. On March 5, 2014, the city council
unanimously approved a related motion by the PLUM Committee
instructing the Department of City Planning to “report on estab-
lishing land use regulations and zoning laws . . . that would ensure
that public health and safety is protected from the negative
impacts of fracking activities.” Report Relative to Regulation of
Well Stimulation and Hydraulic Fracturing in the City of Los
Angeles, No. 13-1152 (PLUM Comm. adopted Mar. 5, 2014),
http://clkrep.lacity.org/onlinedocs/2013/13-1152_CA_
03-05-14.pdf.

On April 22, 2014, Beverly Hills passed a unanimous ban
on the use of all hydraulic fracturing, acidization, and well-
stimulation techniques at any location in the city. See An
Ordinance of the City of Beverly Hills to Prohibit Hydraulic
Fracturing, Acidizing or Any Other Well Stimulation Treatment
in Conjunction with the Production or Extraction of Oil, Gas or
Other Hydrocarbon Substances from Any Surface Location in the
City or Any Subsurface Bottom Hole in the City (Beverly Hills
City Council Apr. 22, 2014), http://beverlyhills.granicus.com/
MetaViewer.php?view_id=2&clip_id=3908&meta_id=225324.
The Beverly Hills ban will prohibit any surface or subsurface well
stimulation treatment that reaches within the city limits. In passing
the ban, however, the council noted that “there are currently no
fracking or other well stimulation activities taking place in the
City.” Id.

At the county level, the Butte County Board of Supervisors
on April 8, 2014, voted 4-1 to “consider” implementing a law that
would ban hydraulic fracturing within the county. See Katie
Rucke, “Calif. County Could Be First to Ban Fracking,”
MintPress News (Apr. 10, 2014), http://www.mintpressnews.com/
calif-county-could-be-first-to-ban-fracking/188606/. Since no
hydraulic fracturing has ever occurred in Butte County, the
proposed ban was seen as a preemptive measure. Id.

Not all of the local-level actions to limit drilling operations
met with success. On April 30, 2014, the Carson City Council
failed to extend a 45-day moratorium on all oil drilling. See
Christine Mai-Duc, “Fracking-Inspired Moratorium on Oil
Drilling to Expire in Carson,” L.A. Times (Apr. 30, 2014),
http://www.latimes.com/local/lanow/la-me-ln-moratorium-oil-
drilling-carson-fracking-20140430-story.html. The moratorium
was passed in March as an emergency ordinance allowing the City
of Carson 45 days to examine the health and safety effects of
hydraulic fracturing and other drilling techniques. See Interim
Urgency Ordinance, No. 14-1534U (Carson City Council Mar. 18,
2014), http://www.cafrackfacts.org/wp-content/uploads/2013/11/
carson-city-45.pdf. Union members vocally resisted extending the
moratorium, fearing that a cessation of all drilling would damage
the local economy and hurt jobs. See Mai-Duc, supra. Thus, after
the 45-day period expired, the city council failed to reach the
four-fifths majority necessary to keep the ban in place. Id.

GUIDANCE ON NEW BONDING REQUIREMENT FOR OIL AND

GAS OPERATORS

On January 1, 2014, Senate Bill 665 (SB 665) came into
effect, subjecting oil and gas operators to new bonding require-
ments. See 2013 Cal. Legis. Serv. ch. 315 (amending Cal. Pub.
Res. Code §§ 3204–3205.2). See also Vol. XXX, No. 4 (2013) of
this Newsletter. On June 24, 2014, the DOGGR released a notice
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to California oil and gas operators explaining how, under SB 665,
some operators may rely on blanket bonds instead of individual
indemnity bonds. See DOGGR, “Notice to Operators” (June 24,
2014).

According to the notice, any operator with 20 or more active
and idle wells may file a single blanket bond to cover all of its
wells instead of individual indemnity bonds. It does not matter
whether the individual wells require bond coverage.

An operator with fewer than 20 wells must provide an
individual indemnity bond for each well that requires bond
coverage and each well for which it submits a notice of intention
to perform work on the well. Such an operator could be eligible
for a blanket bond only if the operator provides individual
indemnity bonds for each well requiring bond coverage. An
operator with fewer than 20 wells cannot simply extend or
increase an existing blanket bond. Instead, such an operator is
required to convert all wells requiring bond coverage to individual
indemnity bonds by January 1, 2016. Any operator that is
ineligible to rely on a single blanket bond and who has not fully
converted to individual bonds by the end of the year 2015 will be
subject to enforcement action including, but not limited to, civil
penalties.

COURT AFFIRMS PUC’S DEFINITION OF “PIPE LINE” TO

INCLUDE ANCILLARY FACILITIES

In San Pablo Bay Pipeline Co. v. Public Utilities Commis-
sion, 165 Cal. Rptr. 3d 389 (Ct. App. 2013), subsidiaries of Shell
Petroleum Inc. (Shell) who owned and operated a crude oil
pipeline challenged a decision by the California Public Utilities
Commission (PUC) that subjected the subsidiaries’ privately
owned truck racks and storage tanks to regulation as public
utilities. While the PUC had determined in an earlier, un-
challenged decision that the pipeline as a whole was properly
subjected to regulation as a public utility, the PUC appeared silent
as to whether ancillary facilities were included in the public utility
under California law. Id. at 395–96. On appeal, the subsidiaries
argued that “the [PUC] improperly ‘presumed’ the tanks and racks
had been dedicated to public use . . . .” Id. at 396.

The California Court of Appeal found that: (1) the PUC
had sufficient authority to determine the scope of its decision
regarding the pipeline as a whole, and (2) the PUC properly
classified the storage tanks and truck racks as subject to regulation
as public utilities. See id. at 405–09. For these reasons, the court
upheld the PUC’s determination that the pipeline’s dedication to
public use covered the questioned ancillary facilities.

The court found that the PUC, as “a state agency of consti-
tutional origin with far-reaching duties, functions and powers,” id.
at 394, acted appropriately under the circumstances in dedicating
the pipeline as a whole. Id. at 403. The PUC did not abuse its
discretion, fail to proceed in the manner required by law, or act
outside or in excess of its jurisdiction. Id. Indeed, the court noted,
under California law there exists a strong presumption that the
PUC’s decisions and reasonable inferences drawn from those
decisions are valid. Id. at 404–05.

The court also held that the PUC properly applied the broad
statutory definition of “pipe line” in section 227 of the California

Public Utilities Code to include truck racks and storage tanks,
even though the PUC’s decision did not explicitly mention the
racks and tanks and did not disclose its findings on an asset-by-
asset basis. Id. at 405. Under section 227, a pipeline includes “all
real estate, fixtures, and personal property, owned, controlled,
operated, or managed in connection with or to facilitate the
transmission, storage, distribution, or delivery of crude oil or
other fluid substances except water through pipe lines.” Id.
at 402–03 (quoting Cal. Pub. Util. Code § 227). The court
concluded that the PUC interpreted what comprised the pipeline
consistently with the statutory definition, and the PUC made no
improper presumption regarding the tanks’ and racks’ dedication
to public use. Id. at 405.

As a result, the court affirmed the PUC’s decision to dedicate
the truck racks and storage tanks as pipeline assets in the public
utility and awarded costs against the Shell subsidiaries. Id. at 409.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

INCREASE IN COGCC’S PENALTY AUTHORITY

In House Bill 14-1356 (HB 14-1356), 2014 Colo. Legis.
Serv. ch. 372, the Colorado legislature amended Colo. Rev. Stat.
§ 34-60-121 to raise the maximum daily penalty from $1,000 to
$15,000 “for each act of violation per day that such violation
continues.” Id. § 34-60-121(1)(a). The Colorado Oil and Gas
Conservation Commission (COGCC) may impose a penalty “only
after a hearing . . . or by an administrative order by consent
entered into by the [COGCC] and the operator.” Id. § 34-60-
121(1)(b).

The COGCC is to promulgate rules establishing a penalty
schedule. “The rules must establish the basis for determining
the duration of the violation . . . and include presumptions” that
a reporting or other minor operational violation “[b]egins on
the day that the report should have been made or other corrective
action should have been taken,” and any other violation “[b]egins
on the date the violation was discovered or should have been
discovered through the exercise of reasonable care.” Id. § 34-60-
121(1)(c)(I). Reporting or other minor operational violations
end “when the required report is submitted or other corrective
action is commenced,” and any other violation “ends when
corrective action is commenced.” Id. Under the presumptions,
“[t]he failure to diligently implement corrective action pursuant
to a . . . [COGCC order] constitutes an independent violation
for which the operator may be subject to additional penalties
or corrective action orders” and “[t]he number of days of viola-
tion does not include any period necessary to allow the operator
to engage in good faith negotiation with the [COGCC] regarding
an alleged violation if the operator demonstrates a prompt,
effective, and prudent response to the violation.” Id. § 34-60-
121(1)(c)(I)(C), (D).

The COGCC will also be required to:

Publish a quarterly report on its web site that specifies,
for each penalty assessed in the previous quarter:
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(A) The actual penalty assessed, including the number of
days for which the penalty was assessed and the amount
of the penalty per day of violation;

(B) The aggravating or mitigating circumstances from
the penalty schedule that applied;

(C) Whether the violation was part of a pattern of
violations;

(D) Whether an egregious violation resulted from gross
negligence or knowing and willful misconduct;

(E) Whether the penalty was assessed after a hearing or
by an administrative order by consent; and

(F) Any other rationale used in determining the amount
of the per-day penalty, duration of the violation, or
amount of the penalty actually assessed . . . .

Id. § 34-60-121(1)(c)(II). These revisions to the statute are
effective June 6, 2014, and apply to conduct occurring on or after
that date. See HB 14-1356, 2014 Colo. Legis. Serv. ch. 372, § 3.

THE WELLHEAD IS THE POINT OF VALUATION AND

TAXATION FOR OIL AND GAS LEASEHOLDS AND LANDS

In House Bill 14-1371 (HB 14-1371), 2014 Colo. Legis.
Serv. ch. 400, the Colorado legislature amended the state oil and
gas valuation statutes. Colo. Rev. Stat. § 39-7-101 was amended
to specify that “[f]or purposes of [Colo. Rev. Stat. tit. 39, art. 7
(Valuation of Oil and Gas Leaseholds and Lands)], irrespective of
the physical location of the producing leaseholds or lands, the
point of taxation is the same as the point of valuation, which is the
wellhead.” Id. § 39-7-101(1). The valuation statutes were further
amended to specify that “[w]henever any oil and gas leaseholds
or lands appear to be situated in more than one county, the
production value is assigned to the county in which the wellhead
is located.” Id. § 39-7-107(1).

Whenever the wellheads of a group of contiguous oil
and gas leaseholds or lands operated as a unit are
situated in more than one county, the person making the
statement [of owner or operator] . . . shall assign to each
wellhead that portion of the production value from the
unit as is assigned by the unit agreement.

Id. § 39-7-107(2).

Some Weld County communities had asked the governor to
veto this bill because they felt it was unfair to taxing entities that
include lands above a horizontal wellbore, but not the wellhead.
The bill became law on June 7, 2014, without the governor’s
signature, and became effective on August 6, 2014. It should be
noted that “[t]his act applies to property tax years commencing on
or after January 1, 2014.” HB 14-1371, 2014 Colo. Legis. Serv.
ch. 400, § 4(2).

NEW DISCLOSURES IN REAL ESTATE CONTRACTS

CONCERNING POSSIBLE SEPARATE OWNERSHIP OF THE

MINERAL ESTATE

In Senate Bill 14-009 (SB 14-009), 2014 Colo. Legis. Serv.
ch. 74, the Colorado legislature added a new statutory section
regarding the disclosure of oil and gas activity when conveying
residential real property. See Colo. Rev. Stat. § 38-35.7-108. The
new statute provides that:

(1)(a) By January 1, 2016, the Real Estate Com-
mission . . . shall promulgate a rule requiring each
contract of sale or seller’s property disclosure for
residential real property that is subject to the Commis-
sion’s jurisdiction to disclose the following or substan-
tially similar information:

THE SURFACE ESTATE OF THE
PROPETY MAY BE OWNED SEPA-
RATELY FROM THE UNDERLYING
MINERAL ESTATE, AND TRANSFER OF
THE SURFACE ESTATE MAY NOT IN-
CLUDE TRANSFER OF THE MINERAL
ESTATE. THIRD PARTIES MAY OWN
OR LEASE INTERESTS IN OIL, GAS, OR
OTHER MINERALS UNDER THE SUR-
FACE, AND THEY MAY ENTER AND
USE THE SURFACE ESTATE TO AC-
CESS THE MINERAL ESTATE.

THE USE OF THE SURFACE ES-
TATE TO ACCESS THE MINERALS
MAY BE GOVERNED BY A SURFACE
USE AGREEMENT, A MEMORANDUM
OR OTHER NOTICE OF WHICH MAY
BE RECORDED WITH THE COUNTY
CLERK AND RECORDER.

THE OIL AND GAS ACTIVITY THAT
MAY OCCUR ON OR ADJACENT TO
THIS PROPERTY MAY INCLUDE, BUT
IS NOT LIMITED TO, SURVEYING,
DRILLING, WELL COMPLETION OPER-
ATIONS, STORAGE, OIL AND GAS, OR
PRODUCTION FACILITIES, PRODUC-
ING WELLS, REWORKING OF CUR-
RENT WELLS, AND GAS GATHERING
AND PROCESSING FACILITIES.

THE BUYER IS ENCOURAGED TO 
SEEK ADDITIONAL INFORMATION
REGARDING OIL AND GAS ACTIVITY
ON OR ADJACENT TO THIS PROP-
ERTY, INCLUDING DRILLING PERMIT
APPLICATIONS. THIS INFORMATION
MAY BE AVAILABLE FROM THE COL-
ORADO OIL AND GAS CONSERVATION
COMMISSION.

(b) On and after January 1, 2016, each contract
of sale or seller’s property disclosure for residential
real property that is not subject to the Real Estate
Commission’s jurisdiction must contain a disclosure
statement in bold-faced type that is clearly legible in
substantially the same form as is specified [above].

Id. § 38-35.7-108(1).

The statute additionally provides that this disclosure “does
not create a duty to investigate or disclose that does not otherwise
exist for the seller, a person licensed under [Colo. Rev. Stat. tit.
12, art. 61], or a title insurance agent or company licensed under
[Colo. Rev. Stat. tit. 10, art. 2].” Id. § 38-35.7-108(2). The statute
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became effective on August 6, 2014. It should be noted that
“[t]his act applies to contracts made on or after the later of the
applicable effective date of this act or January 1, 2016.” SB 14-
009, 2014 Colo. Legis. Serv. ch. 74, § 2(2).

COURT OF APPEALS REJECTS “CHANGED SOCIAL

CONDITIONS” ARGUMENT REGARDING INTERPRETATION

OF A PIPELINE EASEMENT

In Sinclair Transportation Co. v. Sandberg, 2014 COA 76,
the Colorado Court of Appeals affirmed a district court decision
granting partial summary judgment, ruling that Sinclair Trans-
portation Company (Sinclair) had the right to treat a new 10-inch
pipeline as a replacement of the original 6-inch pipeline so long
as it removed the original pipeline. Id. ¶ 8. This case primarily
addresses easement law, but one of the landowners’ arguments is
interesting in the oil and gas context. The court stated that 

the landowners conclusorily argue that two “changed
social conditions” affected Sinclair’s right to enlarge its
pipeline: (1) “[s]ociety has come to know the dangers of
hazardous liquid pipelines” and has had a “change of
social conscience” regarding these dangers; and (2)
the original use of the pipeline impaired “agricultural
production,” whereas it now “runs through a residential
subdivision.”

Id. ¶ 64 (alteration in original). The court found that these were
conclusory statements without supporting documentation and
thus did not create an issue of material fact. The court also stated
that the landowners did not offer any authority, nor was the
court aware of any, “establishing ‘changed social conditions’ as
an independent legal theory limiting the use of an easement.”
Id. ¶ 66. The court further states that

it is entirely unclear to us how society’s allegedly altered
views on the dangers of hazardous liquid pipelines
would affect Sinclair’s property right to operate one. Nor
can we discern why the landowners’ decision to shift use
of the burdened land from agricultural to residential
would extinguish Sinclair’s known pipeline easement.

Id. ¶ 70 (footnote omitted). Thus, the court did not reverse the
district court’s order on those grounds. Id. ¶ 71.

I D A H O  —  M I N I N G

P E T E R  G .  B A R T O N

—  R E P O R T E R  —

SUCTION DREDGE MINERS PROTEST EPA AND ITS GENERAL

PERMIT FOR SMALL SUCTION DREDGE MINING IN IDAHO

Last year, the U.S. Environmental Protection Agency (EPA) 
issued a National Pollutant Discharge Elimination System (NPDES)
general permit for small suction dredges in Idaho. EPA, General
Permit No. IDG370000, “Authorization to Discharge Under
the National Pollutant Discharge Elimination System for Small
Suction Dredge Placer Miners in Idaho” (effective May 6, 2013)
(GP IDG370000). See 78 Fed. Reg. 20,316 (Apr. 4, 2013).
See also Vol. XXX, No. 2 (2013) of this Newsletter. In Idaho,

EPA, not the Idaho Department of Environmental Quality, issues 
general permits under the Clean Water Act, 33 U.S.C. §§ 1251–
1387. The general permit covers suction dredges with intake
nozzles of five inches or less operated with equipment rated at 15
horsepower or less. GP IDG370000 § I.C. The general permit
prohibits, among other things, any visible increase in turbidity
beyond 500 feet downstream of the dredge. Id. § II.B.1. The
dredge operator must also follow best management practices,
which, among other things, require the avoidance of certain fish-
spawning habitat and prohibit operation of the dredge in conjunc-
tion with other mechanized equipment. Id. § II.D.4, .9. Additional
information on the general permit is available on EPA’s website.
See EPA, “Idaho Small Suction Dredge Mining General Permit,”
http://yosemite.epa.gov/r10/water.nsf/npdes+permits/idsuction-gp.

On June 30, 2014, about 40 people gathered at Island Bar
Recreation Site on the Salmon River east of Riggins, Idaho to
protest EPA’s general permit requirement, with about six protes-
tors operating their small suction dredges in an “Occupy the
Salmon River” protest in defiance of EPA. See Eric Barker,
“Dredge Mining Protests on Salmon River Stir Up No Reaction,”
Lewiston Tribune (July 1, 2014). On July 4, 2014, over 60
operators of small suction dredges and their supporters gathered
in the Riggins City Park to protest the regulation. The miners are
not opposed to a system overseen by the Idaho Department of
Water Resources that requires them to obtain a state permit. The
miners contend they are not adding pollution to the streams or
rivers and so do not need an NPDES permit.

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

S T E P H A N I E  N .  M U R P H Y

—  R E P O R T E R S  —

COURT ADDRESSES THE SUBSEQUENT PURCHASER DOCTRINE

AND PRESCRIPTION IN CONTAMINATION SUIT

In Boone v. Conoco Phillips, Co., 2013-1196 (La. App. 3 Cir.
5/7/14); 139 So. 3d 1047, the Louisiana Court of Appeal
addressed the “subsequent purchaser” doctrine and prescription
in the context of an oilfield contamination suit. Plaintiffs
purchased property in 2005—after the alleged contamination
occurred—and sued various oil and gas companies in 2010 for
damages and restoration. Plaintiffs alleged they learned of the
contamination within the year preceding their suit. 139 So. 3d at
1050. Plaintiffs later filed a supplemental petition attaching newly
obtained assignments purporting to assign the former owners’
rights to the plaintiffs. Id. at 1051. EnerQuest Oil & Gas, LLC
(EnerQuest), a previous lessee who ceased operations in 2004,
moved for a summary judgment. EnerQuest argued that plaintiffs
are not privy to any contract with EnerQuest, and that plaintiffs
did not obtain a valid assignment of any contractual rights from
the previous owners. Thus, argued EnerQuest, plaintiffs have no
contract claims for pre-acquisition property damage. EnerQuest
also argued that plaintiffs’ tort claims had prescribed. Id. at
1050–51.

The court agreed with EnerQuest. The court found that a
property owner may not recover from a third party for damage
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inflicted prior to his purchase absent an assignment or subrogation
of rights. Id. at 1052. Here, the general language found in the
conveyance did “[n]ot assign the seller’s personal right to sue the
lessee for damage already done to the land.” Id. at 1053. Although
plaintiffs and sellers subsequently confected assignments (seven
years after the sale), the assignments were insufficient because
they excluded mineral and contractual rights and leases, and
because the seller’s cause of action had prescribed prior to the
assignments. Id. at 1055. The court did opine that a purchaser
“has a cause of action in redhibition against the seller for
rescission of the sale or reduction of the sale price, but he does
not have a right of action against the seller’s lessee.” Id. at 1054.
Next, the court found that there was no stipulation pour autrui (or
no agreement in favor of a third-party beneficiary). Id. at 1060.
The court analyzed the intention of the parties at the time the
mineral lease was negotiated, finding that the parties could not
have intended to benefit “a future purchaser who owned no
mineral rights and who stood to gain nothing by an oil and gas
lessee’s presence on the land.” Id. at 1058. The court also rejected
plaintiffs’ argument that the 2002 surface lease between a prior
owner and EnerQuest had a 10-year term that encompassed
plaintiffs’ ownership of the property. Id. at 1060. The court found
that plaintiffs were not parties to the lease and that the
assignments could not create such a right as they were confected
after the expiration of the lease. Id. (finding it “impossible to
transfer rights to an assignee under an expired . . . lease” (quoting
Lejeune Bros., Inc. v. Goodrich Petroleum Co., 2006-1557 (La.
App. 3 Cir. 11/28/07); 981 So. 2d 23, 28)).

LOUISIANA SUPREME COURT RULES ON SUFFICIENCY

OF MINERAL SERVITUDE DESCRIPTION

In Quality Environmental Processes, Inc. v. I.P. Petroleum
Co., 2013-1582 (La. 5/7/14); 2014 WL 1800081, the Louisiana
Supreme Court considered whether a 1966 mineral deed (Deed)
contained a sufficient property description so as to put third
parties on notice. The Deed conveyed all rights, title, and interest
in and to the oil, gas, and other minerals “[l]ocated in, on or under
the lands outlined in blue on the plats marked Exhibits ‘A’
through ‘H’ and attached to the [Deed].” 2014 WL 1800081, at
*2. The Deed required subsequent “accurate” surveys to be made
and thereafter substituted for Exhibits “A” through “H.” However,
this was never done. Id. at *4.

Questioning the validity of the Deed based on the sufficiency
of the blue line description, plaintiffs brought suit for unpaid
royalties and a declaration that they own the mineral rights. Id. at
*5. The trial court ruled in favor of plaintiffs, finding that the
Deed “did not contain an accurate survey or map, nor any
measurements, dimensions, bearings, angles, or distances which
would accurately describe the various mineral interests listed and
conveyed therein which would sufficiently put a third party, such
as the plaintiffs, on notice . . . .” Id. at *6. The court of appeals
reversed, finding that the Deed gave sufficient notice to third
persons. Id.

The supreme court affirmed. Id. at *10. The court noted that
mineral leases are incorporeal immovables subject to the public
records doctrine. Id. at *7. Thus, the description in a mineral
deed must sufficiently locate and identify the property and such
description must be within the four corners of the instrument or in
an attached document. Id. at *8. “The description need not be

given with such particularity as to make resort to extrinsic
evidence unnecessary.” Id. (quoting White v. Ouachita Natural
Gas Co., 150 So. 15, 17 (La. 1933)). A description will be
insufficient only where it is considered misleading, such that it
actually describes some other property, which effectively changes
the record. Id. at *9. Here, the court found that the description was
not misleading because “it clearly identifie[d] the sections
affected by the mineral servitude.” Id. at *10. The Deed was
sufficient even where the parties to the Deed intended to perform
surveys to reform the property description, as the Deed contained
ample identification to serve as notice to third persons that the
property was burdened by a mineral servitude. Id.

MINERAL LESSORS WERE NOT THIRD-PARTY

BENEFICIARIES OF CHESAPEAKE AGENCY AGREEMENT

In Williams v. Chesapeake Operating, Inc., No. 10-1906,
2014 WL 2718713 (W.D. La. June 16, 2014), the plaintiff argued
that an agency agreement between Chesapeake Louisiana, LP
(Chesapeake Louisiana) and Chesapeake Operating, Inc. (Chesa-
peake Operating) created a stipulation pour autrui in her favor
that was breached when Chesapeake Operating failed to pay the
correct amount of royalties. Id. at *1. The court disagreed,
observing that the plain language of the agreement gave no
indication that Chesapeake Operating agreed to assume any
obligations running to Chesapeake Louisiana’s lessors. Id. at
*5. The agreement only defined the scope of Chesapeake
Operating’s authority to act on behalf of Chesapeake Louisiana
regarding administrative and accounting matters, and did not
confer an enforceable benefit on Chesapeake Louisiana’s mineral
lessors. Id.

COURT ADDRESSES OPEN MINES DOCTRINE AND

PRESCRIPTION OF NONUSE

In Ford v. Lester, 48,932 (La. App. 2 Cir. 5/14/14); 139
So. 3d 22, the Louisiana Court of Appeal addressed the “open
mines” doctrine and prescription of nonuse of mineral servitudes
to determine the rightful owner of minerals. Plaintiffs acquired
land in 1977 that was previously owned by Elbert and Marie
Moncrief and their children. Elbert Moncrief purchased the land
in 1935. Almost 20 years later, the Moncriefs leased the minerals,
and, in 1956, a producing well was drilled. 139 So. 3d at 24. After
Elbert died, Marie held three-fourths of the property while her
children, George and Burette, had the naked ownership of one-
fourth of the property subject to Marie’s usufruct. Id. In 1970,
Marie donated tracts in equal portions to George and Burette,
reserving a usufruct in the oil, gas, and other minerals in the
property during the remainder of her life, together with all
income. Id. at 24–25. In 1977, Marie, George, and Burette sold
the property to plaintiffs in two separate but identical acts that
stated that George and Burette reserved all oil and gas and that
any income derived therefrom was payable to Marie as long as she
lives. Id. at 25.

The trial court found that plaintiffs did not acquire the
minerals. Id. at 26. Plaintiffs appealed alleging that the trial court
failed (1) to apply the open mines doctrine; (2) to find that not all
of the mineral interests and servitudes were conveyed to plaintiffs
via the credit sale deeds; and (3) to find that the mineral
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servitudes of the previous owners expired by prescription of non-
use in 1987. Id. The court rejected plaintiffs’ arguments, affirming
the decision of the trial court. Id. at 33.

The court held that Marie, as the usufructuary, had the right
to a portion of the proceeds from the oil and gas production while
the naked owners, George and Burette, had the operational
interests that gave them full use and enjoyment of any further
mineral development on the land. Id. at 27–28. The court reached
this conclusion based on Gueno v. Medlenka, 117 So. 2d 817 (La.
1960), which recognized that exploration of oil and gas is mining,
thereby making La. Civ. Code art. 552 (1870) applicable. Ford,
139 So. 3d at 27. Applying article 552, “the naked owner, not the
usufructuary, had the right to open new mines and explore for
minerals on the land . . . .” Id. Further, “[a] usufructuary cannot
create a mineral servitude by reserving her rights under the open
mines doctrine.” Id. at 29. The court opined that the subsequent
donation and clarification instrument did not reserve or create a
mineral servitude in favor of Marie. Id. at 30. Specifically, the
court found that George and Burette “owned all of the land,
including the mineral rights,” which was solely burdened by
Marie’s usufruct. Id. at 31.

Lastly, the court held that George and Burette’s mineral
servitudes had not prescribed. Id. “Prescription of nonuse
commences on the date the mineral servitude is created. . . . [and]
is interrupted by good faith operations for the discovery and
production of minerals. Id. (citing La. Rev. Stat. Ann. §§ 31:28,
:29). Here, the mineral servitudes were created in 1977 when the
credit sale deeds were executed. Id. The well that began
producing in 1956 had continued producing through trial. Id. at
32. The court found that, “[w]hile the well is not located on the
tracts sold to the [plaintiffs], those tracts are within the
geographical bounds of the production unit.” Id. Accordingly,
“the prescription of nonuse never commenced to run on the
mineral servitudes created . . . in the credit sale deeds.” Id.

N O R T H  D A K O T A  —  

O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

LANDS ONCE HELD BY PRODUCTION PAST PRIMARY TERM

LATER SEVERED FROM LEASE DUE TO SUBSEQUENT LACK

OF PRODUCTION

In Tank v. Citation Oil & Gas Corp., 2014 ND 123, 848
N.W.2d 691, the North Dakota Supreme Court held that lands that
were once held by production through and after the expiration of
the primary term of the oil and gas lease were subsequently
severed from the lease when production ceased and no subsequent
production or drilling operations took place as required under the
terms of a somewhat unique Pugh clause. There, the primary term
of the 1982 oil and gas lease, as extended by written agreement,
ended on July 15, 1989. 2014 ND 123, ¶ 2. The lease covered the
northwest quarter, the southwest quarter, and the southeast quarter
of section 10. The drilling operations clause of the lease provided:

Notwithstanding anything in this lease contained to the
contrary, it is expressly agreed that if Lessee shall
commence operations for drilling at any time while this
lease is in force, this lease shall remain in force and its
terms shall continue so long as operations are continu-
ously prosecuted and, if production results therefrom,
then as long as production continues. As used in this
lease continuously prosecuted shall mean that not more
than thirty days shall elapse without operations on any
well or that not more than ninety days shall elapse
between the completion or abandonment of one well
and the beginning of operations for the drilling of a
subsequent well.

Id. ¶ 12. A Pugh clause provided:

Nothwithstanding [sic] any provision in this lease to the
contrary, if, at the end of the one year period from the
end of the primary term hereof, this lease is maintained
in full force and effect by virtue of production of oil
and/or gas, this lease shall nevertheless expire as to all
that part of said lands not included in a producing unit
unless operations for the drilling of a well have been
conducted during such one-year period. Lessee may
continue to hold this lease in full force and effect as to
all of said lands for subsequent and successive periods
of one year by conducing [sic] additional drilling
operations on undeveloped portions of said lands during
each preceding one-year period. Should Lessee fail to
conduct drilling operations during any such one-year
period, then this lease shall expire as to said lands not
included in producing units at the end of the one-year
period during which no drilling operations were
conducted.

Id. ¶ 15 (emphasis added).

The Tank 3-10 well was spud in the northwest quarter in May
1983, and that well produced until October 1996. In June 1998,
the Tank 3-10R well was spud and replaced the Tank 3-10 well in
the northwest quarter. That well continues to produce oil or gas.
Id. ¶ 3. The Tank 13-10 well was spud in the southwest quarter in
June 1988. That well produced oil or gas continuously until
October 2008 and, intermittently, until January 2012. Id. ¶ 4. “On
November 21, 2008, the North Dakota Industrial Commission
granted an application . . . to create a 1280-acre spacing unit
encompassing [all of] sections 3 and 10 . . . .” Id. ¶ 5. An
application for a permit to drill a horizontal well in the 1,280-acre
unit was approved on October 30, 2009, and the first well in the
1,280-acre spacing unit, which continues to produce oil or gas,
was spud in section 3 in February 2010. Id. In October 2010
Greggory Tank, a successor-in-interest to the original lessors and
owner of mineral interests in the southwest quarter of section 10,
spud a well in that section that is currently producing. Id. ¶¶ 5, 6.
He sued the defendants to cancel the oil and gas lease, insofar as
it covered the southwest quarter. Id. ¶ 6. On cross-motions for
summary judgment, the district court sided with Tank, and the
North Dakota Supreme Court affirmed.

Citing the general rule that “[a]n oil and gas lease is generally
indivisible by nature, and production or operations on any part of
the land will generally maintain the lease beyond the primary term
for all of the land covered by the lease,” the supreme court found,
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based on the plain language of the drilling operations clause
quoted above, that “the lease on all of the leased property
remained in force and its terms continued as long as production
continued.” Id. ¶¶ 12, 13 (citing Egeland v. Cont’l Res., Inc.,
2000 ND 169, ¶ 16, 616 N.W.2d 861). However, the defendants’
lease also contained a Pugh clause, as quoted above, and the
supreme court agreed with the district court that this particular
clause “severed the lease allowing it to become divisible and
allowing the lease on the southwest quarter to expire.” Id. ¶ 14.

The defendants agreed that severance was possible but they
disagreed as to how and when that severance might occur. As
summarized by the supreme court, the defendants

claim the Pugh clause clearly and explicitly states that it
is only operative at the end of a one-year period
following the end of the primary term and that the
conditions for the clause to allow the lease to expire on
the southwest quarter were not met because the
southwest quarter was included in a producing unit at
that time. Quoting the first sentence in the clause, they
contend the express language of the clause makes it a
one-time only Pugh clause that was only operative on
July 15, 1990, one year after the end of the primary term
on July 15, 1989, and the lease for the northwest and
southwest quarters was held by production of oil or gas.

Id. ¶ 16. In other words, the defendants argued that, once lands
were spared from severance at the end of the continuous drilling
period (being one-year from the end of the primary term), those
lands were protected from future severance as long as production
was had from any of the remaining lands.

The supreme court seemed to suggest (without clearly
holding) that it would agree with the defendants based on the first
sentence of the Pugh clause alone, but when the ensuing sentences
were considered and the Pugh clause is read as a whole, the court
found that “it is clear the clause does not apply only at the end of
the one-year period after the expiration of the primary term.” Id.
¶ 17. In particular, the court found that the effect of the second
sentence is that “the lease will continue for one-year terms for all
of the leased property as long as the lessee conducts additional
drilling operations on undeveloped portions of the land.” Id. ¶ 18.
In addition, the next sentence “states the lease will expire on
portions of the property that are not included in a producing unit
when additional drilling operations on undeveloped land are not
conducted during the one-year term.” Id. ¶ 19. Overall, the
supreme court found that there was not just a one-year term, but
potentially unlimited one-year terms, running from July 16 of one
year to July 15 of the next year, as long as drilling operations are
conducted, stating:

While the lease remained in full force and effect for
the northwest and southwest quarters after the primary
term expired, the lease continued for one-year terms. At
the end of each one-year term, the lease would expire for
lands that were not included in a producing unit unless
additional operations were conducted on undeveloped
portions of the leased property during the one-year term.

Id. ¶ 22.

In the end, when the Tank 13-10 well—which was drilled in
and producing from a 160-acre producing unit consisting of the

southwest quarter—stopped producing oil and gas in paying
quantities in October 2008, “the southwest quarter was required
to be included in a producing unit for another well or the lessee
was required to conduct drilling operations during the one-year
term of the lease to prevent the lease from expiring on July 15,
2009.” Id. The parties agreed that October 30, 2009—being the
approval date for the application to drill the well on the spacing
unit consisting of all of sections 3 and 10—was the earliest date
that drilling operations could have started on the 1,280-acre
spacing unit. Id. ¶ 24. Therefore, the lease expired on July 15,
2009, as to the southwest quarter. Id. ¶ 25. It is noteworthy that
the supreme court did not find that the lessee had one year from
the date that the Tank 13-10 well stopped producing—it had
whatever amount of time was remaining in the current one-year
term running from July 16, 2008, through July 15, 2009.

The supreme court rejected the defendants’ argument that the
drilling operations clause controlled over the Pugh clause and, in
doing so, further distinguished the Pugh clause at issue in
Egeland. First, the court noted that the drilling operations clause
and the Pugh clause conflict with each other. Under the drilling
operations clause, all of the leased land remained held by
production from any well. In contrast, under the Pugh clause, the
lease expired as to the southwest quarter on July 15, 2009, for the
reasons detailed above. Id. ¶ 27. Noting that oil and gas leases are
often construed most favorably to the lessor, and that Pugh clauses
are generally included in a lease to protect the lessor, the court
found that giving effect to the drilling operations clause would
negate the Pugh clause and render it meaningless. Id. ¶ 28. As a
result, the court found that “the Pugh clause modifies the drilling
operations clause by terminating the lease on land not included in
a producing unit when drilling operations are not conducted
during the one-year term. This interpretation gives effect to both
provisions of the lease.” Id.

In turn, the supreme court distinguished the facts in Egeland.
There, the court found that “there was no irreconcilable conflict
between the Pugh and drilling operations clauses.” Id. ¶ 31 (citing
Egeland, 2000 ND 169, ¶ 27). The continuous drilling operations
clause, there, read:

If, at the expiration of the primary term of this lease, oil
or gas is not being produced on the leased premises but
lessee is then engaged in drilling operations, then this
lease shall continue in force so long as drilling opera-
tions are being continuously prosecuted on the leased
premises; and drilling operations shall be considered to
be continuously prosecuted if not more than sixty days
shall elapse between the completion or abandonment of
one well and the beginning of operations for the drilling
of a subsequent well. If oil or gas shall be discovered
and produced from any such well or wells drilled or
being drilled at or after the expiration of the primary
term of this lease, this lease shall continue in force so
long as oil or gas shall be produced from the leased
premises.

Id. ¶ 30 (quoting Egeland, 2000 ND 169, ¶ 3). The Pugh clause
provided: “A producing well, or well capable of production, will
perpetuate this lease beyond its Primary Term ONLY as to those
lands as are located within, or committed to, a producing or
spacing unit . . . .” Id. (quoting Egeland, 2000 ND 169, ¶ 4). That
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Pugh clause did not contain a continuous drilling provision, and
“[t]he word ‘ONLY’ limits the lands held by production from a
given well, not the methods for extending the lease.” Id. ¶ 31
(alteration in original) (quoting Egeland, 2000 ND 169, ¶ 27).

In contrast, the Pugh clause in the Tank case did describe
methods for extending the lease. In summarizing its holding, the
Tank court stated:

Here, the drilling operations clause maintains the lease
on all of the leased property if drilling operations are
commenced at any time while the lease is in force. The
Pugh clause applies if the lease is maintained by
production, but, unlike the Pugh clause in Egeland, it
also addresses drilling operations and provides that the
lease on all of the property is maintained if additional
drilling operations are conducted on undeveloped land
during each one-year term. The lease on all of the
property is maintained under both the drilling operations
clause and Pugh clause when drilling operations are
conducted on undeveloped land. The Pugh clause
modifies the drilling operations clause by terminating the
lease on land not included in a producing unit when
additional drilling operations are not conducted on
undeveloped land during the one-year terms after the
primary term expires.

Id. ¶ 32.

Justice Dale Sandstrom had a different view of the matter,
arguing that the majority erroneously equated “no longer produc-
ing” with “undeveloped.” Id. ¶ 37 (Sandstrom, J., dissenting). He
agreed that the lease would “remain in full force and effect for
one-year terms for all of the leased property when the lease was
sustained by production and drilling operations . . . as long as the
lessee conducts additional drilling operations on undeveloped
portions of the land during each one-year period.” Id. ¶ 39
(quoting majority opinion ¶ 18). However, he believed that
undeveloped portions of land, as used in the second sentence of
the Pugh clause, should not be equated with land no longer
producing. Justice Sandstrom pointed out that the majority
offered no authority for its definition of undeveloped land as
“land that does not have a completed well capable of producing
oil or gas in paying quantities.” Id. ¶ 40 (quoting majority
opinion ¶ 18). He further noted the explanation of a Pugh clause
from one Texas appeals court, which stated: “[T]he Pugh clause
operates at two mutually exclusive stages: either ‘[a]t the expira-
tion of the Primary Term’ or ‘the conclusion of the continuous
development program,’” and that “the Pugh clause was created
not only to protect the lessor from the anomaly of having the
entire property held under a lease by production from a very
small portion, but also to foster reasonable development of lease
property.” Id. ¶ 43 (alterations in original) (quoting Community
Bank of Raymore v. Chesapeake Exploration, L.L.C., 416
S.W.3d 750, 755, 756 (Tex. App.—El Paso 2013)). He con-
cluded that

[t]he majority attempts to categorize as undeveloped
land, land which has previously had a producing well.
This classification is contrary to the authority cited
above, and is contrary to logic. I would conclude that
once a unit of land has had a producing oil well, a Pugh

clause relating to “undeveloped land” cannot operate to
end the oil and gas lease with regard to that unit.

Id. ¶ 44.

The applicability of the case to oil and gas leases with other
types of Pugh clauses is not entirely clear. The Pugh clause at
issue in Tank was somewhat unique in its use of perpetual one-
year drilling terms. As the majority noted, “[b]ecause Pugh
clauses vary widely in form, the interpretation of how a Pugh
clause may affect other provisions in a lease may also vary.” Id.
¶ 32. It is clear, however, that careful consideration must be given
to the terms and interplay of any drilling operations clause, Pugh
clause, and/or cessation of production clause contained in the
lease to determine the effect of those provisions on lands held
by production of oil and gas, or drilling operations, after the
expiration of the primary term.

Editor’s Note: The reporter’s law firm was involved in
representing some of the appellants in the foregoing case.
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RECENT SIGNIFICANT OHIO CASES

Option to Extend the Primary Term

The Ohio Utica/Point Pleasant Shale play development began
intensifying in 2010. Most oil and gas leases signed after 2010
(and many before) have a five-year primary term with the lessee
having an option to extend the lease for an additional period. The
initial primary term of many oil and gas leases will be expiring in
the next couple of years. Many of the leases set to expire contain
rates below current market for delay rentals and upfront bonus
money, which likely will add to the litigation.

The U.S. Court of Appeals for the Sixth Circuit in Eastham
v. Chesapeake Appalachia, L.L.C., 754 F.3d 356 (6th Cir. 2014),
ruled that Chesapeake Appalachia, L.L.C. (Chesapeake) held a
unilateral right to extend an oil and gas lease. On April 9, 2007,
William and Frostie Eastham leased their 49 acres in Jefferson
County, Ohio for oil and gas development. Id. at 359. The lease
had a term of five years and also stated in paragraph 19 that:

Lessor agrees . . . that no other lease for the minerals
covered by this lease shall be granted by the Lessor
during the term of this lease . . . . Upon the expiration of
this lease and within sixty (60) days thereinafter, Lessor
grants to Lessee an option to extend or renew under
similar terms a like lease.

Id. (emphasis omitted). On March 14, 2012, Chesapeake (suc-
cessor interest to the original Lessee) recorded a notice of
extension of the oil and gas lease with the county and sent a
letter to the Easthams indicating the same. Id. The Easthams
argued that the land agent, at the time of negotiating the lease,
told them the lease would be renegotiated after five years. Id. at
359–60. They argued the language contained in paragraph 19,
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recited above, “[did] not give Chesapeake the option to unilater-
ally extend the lease, but rather requires that the parties renegoti-
ate the lease at the end of the initial five-year term.” Id. at 360.
The district court held that paragraph 19 “gave Chesapeake two
options: either to extend the lease under its existing terms or
renegotiate under new terms.” Id. The Sixth Circuit upheld the
district court’s decision. Id. at 364. The Easthams also argued
that Chesapeake’s extension was not effective because it did not
occur within 60 days of the lease expiring pursuant to paragraph
19, but rather occurred prior to the lease expiring. Id. The court
determined that “the early filing of the extension was nonmate-
rial.” Id. The Easthams further argued that “the district court’s
interpretation of Paragraph 19 leads to an unconscionable
result.” Id. at 365. The court rejected this argument because the
Easthams failed to prove they did not have an opportunity to
bargain with the oil and gas company over the terms. Id. at 366.
Despite the fact that the Easthams are not well educated and
could not read the lease, they could have had someone read it to
them but chose not to do so. Id.

The U.S. District Court for the Southern District of Ohio in
Baile-Bairead, LLC v. Magnum Land Services, LLC, No. 2:12-
CV-00957, 2014 WL 1917527 (S.D. Ohio May 13, 2014), ruled
that the lessee’s substantial performance of its obligations in
trying to properly extend the lease satisfied its obligation and the
lease primary term was extended for an additional period of time.
The plaintiff, Baile-Bairead, LLC (Baile-Bairead) owns 506 acres
in Washington County, Ohio. Id. at *1. In September 2006, Baile-
Bairead entered into two oil and gas leases with Magnum Land
Services, LLC (Magnum) for five years. Id. In said leases, the
lessee was given the option to extend the lease

for an additional primary term of 5 years commencing
on the date that the lease would have expired but for the
extension. Lessee may exercise its option by paying or
tendering to Lessor an extension payment of $25.00 per
acre for the land then covered by the extended lease,
said bonus to be paid or tendered to Lessor in the same
manner as provided in Paragraph numbered 4 hereof
with regard to the payment of shut-in royalties.

Id. at *2. The leases were to expire on September 22, 2011. Id.
No oil or gas was being produced, and on September 14, 2011,
Magnum sent a letter to the two principals of Baile-Bairead with
a check stating it was renewing the leases for an additional five
years. Id. When the leases were originally signed, the lessee paid
the delay rentals directly to principals of Baile-Bairead, rather
than to the LLC itself. The renewal check was written to the
principals of Baile-Bairead, not to the actual LLC, and one of the
principals had passed away. Additionally, the letter (and check)
was sent to the wrong address, but the principal still received the
letter and check. The lessor argued the lease expired for improper
payment. Both sides filed a motion for summary judgment as to
the validity of the leases. The court looked at the language of the
lease and determined that the lease set forth the address for proper
payment and the lessee failed to properly tender payment to the
lessor. Id. at *5. However, the court held that the lessee substan-
tially performed its obligation under the leases and operated with
good faith because although the leases set forth one address and
the name of the LLC, the lessee had performed in the same exact
manner as it had when it paid the original bonus. Id. at *6.

In Cameron v. Hess Corp., No. 2:12-CV-00168, 2014 WL
1653119 (S.D. Ohio Apr. 23, 2014), the court ruled that Hess
Ohio Resources, LLC (Hess) properly exercised its option to
extend the primary term. The plaintiff, David Cameron, signed an
oil and gas lease with Mason Dixon Energy on June 27, 2008. Id.
at *1. The oil and gas lease was for five years. At the time of
signing the lease, Cameron also signed an order of payment
stating that in the event the lease and order of payment conflict,
the order of payment shall control. Id. The order of payment
stated the lessee must commence drilling within 12 months or the
lease shall terminate “unless the lessee, before expiration, pays to
lessor a sum equal to $100 per net mineral acre of the Lease,
which delays operation of this provision for 12 months.” Id. The
order of payment stated that “the lessee has the option to extend
the Lease ‘for an additional term of five (5) year(s) from the
expiration of the primary term of this lease,’ for a payment of
$500 per net mineral acre.” Id. The lessee paid, and the lessor
accepted, the delay rental payment of $100 per acre per year for
the first five years of the lease. Id. at *2. On May 13, 2013, Hess
(successor in interest to the original lessee) tendered payment to
lessor in the amount of $500 per net mineral acre, which was
intended by Hess to be the entire option payment for the next five
years of the lease term. Id. The lessor did not cash this check. The
lessor argued that the delay rental provision in the order of
payment allowed for a single 12-month delay in drilling and that
the lease terminated in 2010. The lessor also argued that even if
the lease did not terminate in 2010, the order of payment only
allowed an additional two-year delay, so the lease expired in
2012. Id. The court held the language in the order of payment to
be ambiguous and looked to the intent of the parties. Id. The
lessor admitted he thought this lease was a five-year plus an
additional five-year lease, and the lessee was able to produce
evidence that the landman and the lessor discussed this very issue.
Id. The court ruled that this is a five-year lease and the lessee
properly exercised its option to renew the primary term for an
additional five years. Id.

Definition of Operations in Habendum Clause

In Henry v. Chesapeake Appalachia, L.L.C., 739 F.3d 909
(6th Cir. 2014), the court ruled that filing a pooling declaration
constituted “operations” sufficient to extend an oil and gas lease
beyond its primary term. The plaintiffs signed a lease dated
October 17, 2006, covering 447 acres in Jefferson County, Ohio,
which was assigned to Chesapeake. Id. at 910. The lease provided
that the primary term could be extended where operations “are
being conducted on the Leasehold, or on lands pooled, unitized or
combined with all or a portion of the Leasehold . . . .” Id. The
lease’s definition of operations included the following:

(i) using bona fide good faith efforts to diligently prepare
the surface of the physical well site area prior to the
commencement of actual drilling activities including, but
not limited to, the commencement of clearing operations
on or adjacent to the well site area such as the removal
of trees, the construction of access roads or the delivery
of heavy equipment;

(ii) drilling, testing, completing, reworking, recompleting,
deepening, sidetracking, stimulating, fracing, plugging
back or repairing a well or equipment;
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(iii) any acts in search for or in an endeavor to obtain,
maintain or increase the production of oil and/or gas
including, without limitation, injecting substances into a
well;

(iv) the production of oil and/or gas;

(v) the recovery of any injected substance; or

(vi) any act or acts similar or incidental to any of the
foregoing.

Id. “On October 14, 2011, Chesapeake filed a ‘Declaration and
Notice of Pooled Unit’ (DPU), declaring the creation of the
‘Asuncion Unit,’” which included the plaintiffs’ tract. Id. at 911.
“Chesapeake assert[ed] that filing the DPU constituted an act ‘in
an endeavor to obtain . . . the production of oil and/or gas,’ and
that the filing is also an act ‘incidental’ to the ‘search’ or
‘production’ of gas.” Id. at 913. “Plaintiffs argue[d] that filing the
DPU could not constitute ‘Operations’ under the lease because the
property had not yet been unitized where no permit application
pertaining to Plaintiffs’ property had been filed.” Id. The district
court entered judgment in the plaintiffs’ favor. On appeal, the
Sixth Circuit focused on the definition of operations and found:

[T]he act of filing the DPU did not occur in a vacuum;
Chesapeake did not simply file a piece a paper that had
no practical effect on its use of plaintiff’s property.
Rather, because operations had already commenced on
the Asuncion unit, the filing of the DPU was an act in an
endeavor to join Plaintiffs’ property in the production
unit that Chesapeake was in the process of exploiting.
Whether the filing of the DPU had the effect of unitizing
under the lease or not, it was clearly an act similar to or
incidental to acts “in search for or in an endeavor to
obtain, maintain or increase the production of oil and/or
gas” from the Plaintiffs’ property.

Id. at 914 (emphasis added) (footnote omitted).

Deed Reformation

In Robenolt v. Zyznar, 2014-Ohio-2593, 2014 WL 2725870,
the Ohio Court of Appeals ruled that reformation of a deed to
reflect an omitted mineral reservation was appropriate. The
plaintiffs inherited 48 acres in Mahoning County in 2006. Id. ¶ 2.
In 2010, the plaintiffs entered into a purchase contract for the sale
of 13 acres to the defendants providing the plaintiffs would retain
the mineral rights. Id. ¶ 3. The executed deed did not reflect the
plaintiffs’ retention of the mineral rights, which was noticed by
the defendants at closing. Id. ¶ 4. The plaintiffs later realized the
deed omission and the defendants refused to sign a corrective
deed. Id. ¶ 6. The trial court found there was mutual mistake as to
the omission of the mineral reservation in the deed and ordered
reformation of the deed to reflect the mineral reservation. Id. ¶ 7.
The court of appeals affirmed the trial court decision and held
there was a mutual mistake as all parties were fully aware that the
plaintiffs were to retain all the mineral rights. Id. ¶ 17.

Acceptance of Royalties and Waiver of Termination Rights

In Price v. K.A. Brown Oil & Gas, L.L.C., 2014-Ohio-2298,
2014 WL 2466360, the Ohio Court of Appeals upheld the trial
court decision that the lessors did not waive termination
provisions of an oil and gas lease by accepting de minimis royalty
payments. Willard and Eleanor Maienknecht (predecessors in

interest of lessor) executed an oil and gas lease in November 1988
that stated that “[t]he purpose of this lease is so that the Lessee
may put the existing wells into production.” Id. ¶ 5 (alteration in
original) (emphasis omitted). “The lessee was required to put the
first well into production within six months, and the second well
into production within the following six months.” Id. The first
well was put into production in 1988 and the second well in 1995.
The plaintiffs purchased the property in 1999. Id. ¶ 7. No royalties
where paid except for five checks in 2004 and 2005 totaling
$68.59, and the plaintiffs did use free gas. Id. ¶ 9. “The trial court
granted summary judgment to [the plaintiffs] on the grounds that
the lease required both wells to be put into operation by
November 1, 1989.” Id. The court of appeals agreed, holding that
the lease included a specific deadline that was not satisfied and,
therefore, unless there was a specific lease provision or other legal
theory, the lease had expired. Id. ¶ 22.

The lessee argued the plaintiffs ratified the lease by accepting
royalties, by taking free gas, and “by failing to take affirmative
action to terminate the lease in a timely manner.” Id. ¶ 9. The
doctrine of ratification does not apply, the court stated, because it
“refers to actions taken by a corporation to validate an unautho-
rized contract,” and the plaintiffs are not a corporation. Id. ¶ 14.
The lessee also referenced theories of waiver and estoppel as
reasons the plaintiffs could not argue against the lease’s validity.
The court held that the lessee failed to raise waiver or estoppel
theories in the trial court and it need not consider those theories
on appeal. Id. ¶ 17. Nevertheless, the court stated that “there may
be some confusion in a few oil and gas cases between the idea of
ratifying a lease and waiver of terms in the lease,” so it considered
those theories. Id. ¶ 18.

The lessee cited Litton v. Geisler, 76 N.E.2d 741 (Ohio Ct.
App. 1945), to support its position that the plaintiffs “waived their
right to terminate the lease” by accepting de minimis royalty
payments. Price, 2014-Ohio-2298, ¶ 24. In Litton, the lease
contained a 10-year primary term and a secondary term of so long
thereafter as oil, gas, or their constituents are produced in paying
quantities. Id. However, the lease in Litton also stated that the
production in paying quantities requirement could be met “where
all parties to the lease are satisfied to let the well stand until such
time as a market can be obtained and where, during the interval,
the lessors are furnished, in lieu of an annual rent . . . , sufficient
gas to light and heat certain additional residences . . . .” Id. The
lessor in Litton then “sued on a theory that the wells were not
producing in paying quantities, even though it had been accepting
the rent checks in lieu of production.” Id. The Price court
disagreed with the lessee and said the lease in Litton was entirely
different than the lease in the case at bar as the subject lease did
not contain an “agreement to forgo royalties until a market could
be found, and there was a clear deadline set forth in the lease for
production in paying quantities from both wells.” Id. ¶ 28.

The court likened this case to a prior decision where it
rejected the application of Litton. See id. ¶ 26 (citing Gedco Oil
& Gas Joint Venture v. Earley, No. 631, 1988 WL 56488 (Ohio
Ct. App. May 25, 1988)). In Gedco, “the lease specified a date
certain for a well to be put into production in paying quantities,
and . . . the lessor accepted a de minimus royalty check of $7.70.”
Id. The court held that “the lease terminated due to the failure to
put the well into production by [the specified date].” Id. Both
Gedco and the case at bar “involve a de minimus royalty check
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that was cashed after the production date had already expired.” Id.
¶ 28. Reaffirming the Gedco decision, the court in Price held that
the plaintiffs did not waive their right to challenge the validity of
the lease because the acceptance of de minimis royalty checks
“does not prevent the lease from being declared terminated due to
nonproduction . . . , shown by the lack of production
records . . . .” Id.

Lastly, the lessee argued that the plaintiffs “waived the[ir]
right to enforce the termination clause because they accepted free
gas in excess of the terms of the lease.” Id. ¶ 31. The lessee
argued that the lease allowed free gas for one building and the
plaintiffs had piped gas to three buildings. Id. The lease provided
that 200,000 cubic feet of free gas per year could be used by the
plaintiffs. There was no meter at either of the wells and the court
stated there was no evidence presented as to the amount of usage
of free gas by the plaintiffs in the record. The court held that the
remedy for exceeding free gas was to pay a fair domestic gas rate
for the excess and that there is nothing in the lease stating excess
usage of free gas constitutes waiver. Id.

Improper Acknowledgment Does Not Invalidate Lease

In Cole v. EV Properties, L.P., 563 F. App’x 389 (6th Cir.
2014), the court affirmed the district court decision and held
that an improperly acknowledged oil and gas lease remains
enforceable between the parties. The plaintiffs executed an oil
and gas lease in July 2006. At the time of signing, a notary was
not present. The plaintiffs “claimed that the lease was invalid
and unenforceable because of the defective acknowledgment of
their signatures.” Id. at 390. The court held that the improper
acknowledgment of the lease does not invalidate the lease and it
remains effective between the parties. The court stated it does
not believe the Ohio Supreme Court would diverge from this
approach or “permit the [plaintiffs] to exploit a technically
defective acknowledgment to documents that they unquestion-
ably executed.” Id. at 394.

Well Plugging Jurisdiction

In Helms v. Whitney, 2014-Ohio-2413, 2014 WL 2565813,
the Ohio Court of Appeals ruled that only the Ohio Department of
Natural Resources, Division of Oil and Gas Resources
Management (DOGRM) has jurisdiction to require an operator to
plug an oil and gas well. The court noted that “[t]he [DOGRM]
has sole and exclusive authority to regulate the permitting,
location, and spacing of oil and gas wells and production
operations within the state . . . .” Id. ¶ 46 (quoting Ohio Rev.
Code Ann. § 1509.02). The court further noted that

[t]he owner of a well that has not been completed, a well
that has not produced within one year after completion,
an existing well that is not a horizontal well and that has
no reported production for two consecutive reporting
periods as reported in accordance with section 1509.11
of the Revised Code, or an existing horizontal well that
has no reported production for eight consecutive
reporting periods . . . shall plug the well . . . , obtain
temporary inactive well status . . . , or perform another
activity regarding the well that is approved by the chief
of the [DOGRM].

Id. ¶ 47 (quoting Ohio Rev. Code Ann. § 1509.062). The plaintiff
proved the existing vertical well had not produced in more than

two years and the trial court ordered the operator to plug the well
within four months. Id. ¶ 10. The court of appeals held that the
DOGRM has the sole authority relating to plugging of Ohio wells
and the trial court did not have jurisdiction to order well plugging.
Id. ¶ 49.

Terminating Outstanding Interests in Oil and Gas Leases

In Gardner v. Oxford Oil Co., 2013-Ohio-5885, 7 N.E.3d
510, the Ohio Court of Appeals ruled that the interest of the
appellant, the Oxford Oil Company (Oxford Oil), in the deep
rights of an oil and gas lease could be terminated by the appellee,
Michael Gardner, the landowner who owned the shallow rights
and sole well on the lease when the well was not commercially
producing. Oxford Oil entered into an oil and gas lease in 1976
with the predecessor-in-title to Gardner. Id. ¶ 4. In 2001, Oxford
Oil informed Gardner (who purchased property subject to the
lease) that the sole well drilled on the lease “was not very
productive and would be going up for sale.” Id. ¶ 5. Gardner
agreed to purchase the well and was assigned the lease in an
assignment and bill of sale in which Oxford Oil reserved “all deep
rights from the bottom of the producing zone to the center of the
earth.” Id. ¶ 6. After purchasing the well Gardner used it solely for
domestic production, and in 2011 Gardner sent a letter to Oxford
Oil demanding a release due to Oxford Oil’s failure to produce oil
and gas from the leased premises since 2001 and stating that if a
release was not given an affidavit of forfeiture would be filed. Id.
¶¶ 10, 11. In response Oxford Oil filed an affidavit and notice that
the lease had not been forfeited, and “Gardner filed a complaint
seeking a declaratory judgment that all of Oxford Oil’s right, title
and interest in and to the property had expired.” Id. ¶ 12. The trial
court granted Gardner’s motion for summary judgment. Id.

The court examined three arguments made by Oxford Oil on
appeal. First Oxford Oil argued that the assignment and bill of
sale constituted “a separate agreement, not subject to the terms
and conditions of the original lease.” Id. ¶ 18. The court rejected
this argument and held that the assignment and bill of sale did
not constitute a novation or a separate contractual agreement as
Gardner did not sign this assignment and bill of sale, and there
was no evidence on record that Gardner was told about the
retention of deep rights by Oxford Oil or offered any consider-
ation for this retention of deep rights. Id. ¶ 25. Next Oxford Oil
argued that its interest in the deep rights should remain in effect
until the well is plugged and abandoned and Gardner cannot
unilaterally cut off Oxford Oil’s interest in the deep rights. Id.
¶ 26. The court rejected this argument and found that the lease
expired in 2001 and “Gardner [did] not have a duty to continue
production after taking ownership of the well so as to preserve
Oxford Oil’s leasehold interest” in the deep rights. Id. ¶ 35. In
reaching this conclusion the court focused on the fact that
Oxford Oil had self-protections to keep its interest in the deep
rights from lapsing, such as drilling a productive deep well
elsewhere on the property or negotiating a right of first refusal in
the event Gardner planned to take the well out of production,
which it chose not to employ. Id. ¶ 29. The court therefore found
that Gardner did not unilaterally terminate Oxford Oil’s interest
in the deep rights. Id. ¶ 35. Oxford Oil’s final argument was that
Gardner’s use of domestic gas constitutes “production in paying
quantities” or “operations” sufficient to preserve the validity of
the lease. Id. ¶ 36. In rejecting this argument the court focused
on the primary purpose of the lease—commercial production of
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gas for sale to third parties—and held that Gardner’s domestic
use of gas for his home, garages, and rental property was merely
an incidental use that did not constitute production in paying
quantities and was insufficient to constitute operations necessary
to preserve Oxford Oil’s deep rights. Id. ¶¶ 41, 42.
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UPDATE: FITZGERALD ROYALTY UNDERPAYMENT CLASS

ACTION

Volume XXXI, No. 2 (2014) of this Newsletter reported
on the case of Fitzgerald v. Chesapeake Operating, Inc., No.
111,566, 2014 WL 813861 (Okla. Civ. App. Feb. 14, 2014),
wherein the Oklahoma Court of Civil Appeals reversed a district
court’s order certifying a statewide class of royalty owners in an
action seeking damages for the alleged underpayment of royalties.
This opinion was designated as “Released for publication by order
of the Court of Civil Appeals,” which under Okla. Sup. Ct.
R. 1.200(d)(2) would give it persuasive effect, although not
precedential effect. Such designated opinions are subject to
withdrawal from publication by order of the Oklahoma Supreme
Court. Id. On June 2, 2014, the Oklahoma Supreme Court denied
the plaintiff’s petition for certiorari. In connection with that
denial, the court also ordered that the opinion be withdrawn from
publication. Under Okla. Sup. Ct. R. 1.200(c)(5), “unpublished
opinions are deemed to be without value as precedent . . . [and]
shall not be considered as precedent by any court or cited in any
brief or other material presented to any court, except to support a
claim of res judicata, collateral estoppel, or law of the case.”

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

E .  R Y A N  S T E P H E N S E N

—  R E P O R T E R S  —

IMPOSITION OF FINE FOR VIOLATION OF MINING PERMIT IS

NOT SUBJECT TO JURISDICTION OF OREGON’S LAND USE

BOARD OF APPEALS

In Egge v. Lane County, No. 2014-031 (Or. LUBA July 2,
2014), a county planning director issued an enforcement order
imposing a fine on a gravel mine operator, Vernon Lee Egge, for
violation of a condition in his discretionary mining permit. The
condition at issue prohibited truck traffic to or from the mine on
a specific portion of a road. Id. at 2. Egge did not heed warnings
that his continued use of the prohibited road would result in a fine.
Id. Egge appealed the director’s order, and a county hearings
officer concluded that Egge’s failure to comply with a condition
of the discretionary permit was subject to the imposition of an
administrative civil penalty. Id. at 2–3. Pursuant to specific factors
set forth in the county manual, the officer calculated and imposed

a daily fine against Egge. Id. at 3–4. Egge appealed the officer’s
decision to the Oregon Land Use Board of Appeals (LUBA).
Id. at 4.

LUBA determined that it did not have jurisdiction over the
challenged decision and instead granted Egge’s contingent motion
to transfer the appeal to circuit court. Id. at 8. Although “LUBA
has exclusive jurisdiction over ‘land use decisions,’ ” id. at 5
(quoting Or. Rev. Stat. § 197.825(1)), local government land use
decisions that are “made under land use standards that do not
require interpretation or the exercise of policy or legal judgment”
are excluded from its purview, id. (quoting Or. Rev. Stat.
§ 197.015(10)(b)(A)). In Egge, the decision at issue involved a
determination of the failure to comply with a discretionary permit,
which is not, alone, a land use decision. Rather, there must also be
an application of a land use regulation. Id. at 6–7. LUBA
concluded that notwithstanding that the ability to impose an
administrative penalty stemmed from a land use regulation, the
officer’s application of specific factors in the calculation of the
penalty did not ultimately require “interpretation or the exercise
of legal or policy judgment.” Id. at 8. Accordingly, LUBA
determined that it lacked jurisdiction over the matter. Id.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A B I G A I L  F .  J O N E S

—  R E P O R T E R S  —

PROPOSED DELISTING OF THE MONONGAHELA RIVER COULD

BENEFIT COAL OPERATORS

The Pennsylvania Department of Environmental Protection
(PADEP) has proposed the delisting of sections of the Monon-
gahela River as an impaired surface water body for “other
inorganics” (i.e., sulfates). See PADEP, “2014 Pennsylvania
Integrated Water Quality Monitoring and Assessment Report,” at
app. E (2014) (Draft Integrated Report). The delisting, which is
strongly supported by industry groups, would ease permitting
burdens for mining operators in southwestern Pennsylvania that
discharge within the Monongahela watershed.

Sections 303(d) and 305(b) of the Clean Water Act, 33
U.S.C. §§ 1313(d), 1315(b), require states to complete and submit
to the U.S. Environmental Protection Agency (EPA) a biennial
report that includes a list of all surface waters in the state impaired
for designated uses. The list is known as the 303(d) list. In
Pennsylvania, designated uses for which waters can be impaired
include potable water supply, aquatic life, fish consumption, and
recreation. 25 Pa. Code § 93.3. When a surface water body is
listed as impaired in the report, a total maximum daily load
(TMDL) must be developed by the relevant agencies to ensure
that the surface water can attain applicable water quality
standards. 33 U.S.C. § 1313(d)(1)(C). A TMDL sets a cumulative
pollutant load limit applicable to all dischargers, and is used by
PADEP to set discharge limits in National Pollutant Discharge
Elimination System (NPDES) permits.

Pennsylvania’s portion of the Monongahela River is approx-
imately 90 miles long. It winds through a region of southwestern
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Pennsylvania with significant bituminous coal production by
both underground and surface mining. Locks and dams separate
it into six “pools” or reaches. Four of these pools, known as Pool
3, Pool 4, the Grays Landing Pool, and the Maxwell Pool,
totaling almost 70 river miles, were listed as impaired for “other
inorganics” (i.e., sulfates) in the 2010 report, and again in the
2012 report. Over the last few years, several entities, including
the West Virginia Water Research Institute and the U.S. Army
Corps of Engineers, collected additional sulfate data in the
Monongahela River and provided it to PADEP. See Draft
Integrated Report at 38. After considering the available data,
PADEP released the Draft Integrated Report in April 2014,
which proposed the delisting of all four listed segments of the
Monongahela River. See id. at app. E. Delisting is an infrequent
occurrence. In 2012, Pennsylvania’s 303(d) list of impaired
streams (not including lakes) was 774 pages long; in comparison,
the PADEP list of stream segments to be delisted is less than 4
pages.

Around the time the initial listing of the Monongahela was
proposed in 2010, PADEP also issued a draft guidance document
on NPDES permit coordination in the Monongahela River
watershed. See PADEP, Draft Technical Guidance Document
No. 362-2100-001, “Coordinating National Pollutant Discharge
Elimination System (NPDES) Permitting in the Monongahela
River Watershed” (May 1, 2010) (Draft Monongahela Guidance).
Although never finalized, the document was used by PADEP in
its NPDES permit decision making. The Draft Monongahela
Guidance discussed PADEP’s approach to any new dischargers,
new sources, or expanded sources of sulfates or total dissolved
solids (TDS) in the Monongahela watershed, given exceedances
of water quality standards that had been identified for those
parameters. Discharges from certain surface coal mining
activities, including erosion and sediment control facilities and
active mines with an exposed pit face of less than 450,000 square
feet, were identified as unlikely to contribute to sulfate or TDS
loading. Id. at 3. All other new discharges, including all other
surface mining-related discharges, were subject to an eight-step
review process to evaluate the effect of the discharge on the
Monongahela River. Id. at 4–5. In November 2012, PADEP
issued another draft guidance document on NPDES permitting for
mining activity, which was ultimately finalized by PADEP with
an effective date of June 22, 2013. See PADEP, Final Technical
Guidance Document No. 563-2112-115, “Developing National
Pollutant Discharge Elimination System (NPDES) Permits for
Mining Activities” (June 22, 2013) (Final Mining Guidance). The
Final Mining Guidance requires NPDES applications for mine
sites to undergo review by the federal EPA if the permit is
“related to a TMDL and in the Monongahela watershed.” Id.
at 3. Since the announcement of the proposed delisting of
the Monongahela, the Draft Monongahela Guidance has been
removed from PADEP’s website, but the Final Mining Guidance
remains unchanged.

The public comment period for the Draft Integrated Report
closed on June 10, 2014. After PADEP reviews and addresses
comments on the document, it will submit the revised finalized
draft to EPA, an event that typically occurs near the end of the
year. See 33 U.S.C. § 1313(d)(2). EPA is supposed to approve or
disapprove the Draft Integrated Report, which includes the 303(d)
list, within 30 days of receipt. Id. However, more typically, EPA

responds in the spring of the following year (here, anticipated to
be spring 2015). There is no guarantee that EPA will approve the
delisting. EPA can partially approve a state’s 303(d) list, and may
add stream segments to the list. See, e.g., EPA, “Impaired Waters
303(d) and 305(b) Reports,” http://www.epa.gov/reg3wapd/tmdl/
303list.html (under the West Virginia tab, EPA notes that it added
248 water bodies to West Virginia’s 2012 303(d) list, in addition
to the 1,176 segments listed by the state).

If the delisting of the Monongahela River is approved by
EPA, sulfates in NPDES-permitted discharges would not be
subject to a TMDL, or to the heightened PADEP review that has
been in place since 2010. The delisting of the Monongahela River
would therefore significantly ease NPDES permitting burdens for
mining operations in southwestern Pennsylvania that discharge to
the Monongahela or its tributaries.

THIRD CIRCUIT UPHOLDS MSHA REGULATION OF A

PENNSYLVANIA “COAL PREPARATION” FACILITY

The U.S. Court of Appeals for the Third Circuit issued a
decision in July 2014 affirming the regulation of a non-mining
company by the Mine Safety and Health Administration (MSHA),
rather than the Occupational Safety and Health Administration
(OSHA). Shamokin Filler Co. v. Fed. Mine Safety & Health
Review Comm’n, No. 12-4457 (3d Cir. July 11, 2014). Shamokin
Filler Company, Inc. (Shamokin), now known as Shamokin
Carbons, is located in Shamokin, Pennsylvania and manufactures
products primarily from anthracite coal. Shamokin, slip op. at 2,
8. MSHA has asserted jurisdiction over the Shamokin facility for
decades; the challenge arose when new owners took over but did
not materially change the facility’s operations. Id. at 2–3. At the
administrative hearing that preceded the federal litigation, an
administrative law judge (ALJ) found that the facility was a
“custom coal preparation facility that stores, sizes, dries and loads
coal . . . .” Id. at 8.

The Third Circuit held that Shamokin is engaged in “the work
of preparing the coal,” and therefore, it is properly subject to
MSHA jurisdiction. Id. at 11 (quoting 30 U.S.C. § 802). Rejecting
Shamokin’s argument that the preparation of coal ends when
“raw, run-of-mill extracted material has been processed into a
usable condition,” id. at 13, the court applied its “functional
analysis” in interpreting the Federal Mine Safety and Health Act
of 1977 (Mine Act), 30 U.S.C. §§ 801–964, which focuses on
how the company uses the coal, not the state of the coal.
Shamokin, slip op. at 6, 11. The court also noted that Shamokin
had been cited for mine safety violations under MSHA’s
respirable dust standards. Id. at 16. Because conditions at the
facility “trigger the types of safety concerns that the Mine Act was
intended to remedy,” the court believed Congress intended for this
facility to fall within MSHA’s jurisdiction. Id.

In a separate holding, the Third Circuit also affirmed the
ALJ’s exclusion of evidence Shamokin offered about other,
similar facilities over which MSHA did not assert jurisdiction. Id.
at 17–19. Although the court agreed with Shamokin that “the
consistency of an agency’s application of a statute might be
relevant,” it found the evidence offered here to be irrelevant
because the facility chosen for comparison was not sufficiently
similar to the Shamokin facility. Id. at 18.



page 24 MINERAL LAW NEWSLETTER

The Shamokin case is generally consistent with other
administrative and judicial decisions on the issue of MSHA
jurisdiction, and indicates that the Third Circuit is not willing to
push back on MSHA’s assertions of jurisdiction over facilities
that are processing “already processed coal.” Id. at 15.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

A B I G A I L  L .  M A R U S I C

—  R E P O R T E R S  —

COMMONWEALTH COURT DECIDES ADDITIONAL ACT 13
ISSUES ON REMAND

In its December 19, 2013, decision declaring unconstitutional
large portions of Act 13 of 2012 (Act 13), 58 Pa. Cons. Stat.
Ann. §§ 2301–3504, the Pennsylvania Supreme Court remanded
several unresolved issues to the Commonwealth Court of Penn-
sylvania for decision. Robinson Township v. Commonwealth
(Robinson Township II), 83 A.3d 901 (Pa. 2013). See Vol. XXXI,
No. 2 (2014) of this Newsletter. The commonwealth court issued
its opinion on July 17, 2014, most notably finding that additional
sections of the Act 13 additions and revisions to Pennsylvania’s
Oil and Gas Act, Pa. Cons. Stat. Ann. tit. 58, are unenforceable.
Robinson Township v. Commonwealth (Robinson Township III),
No. 284 M.D. 2012, 2014 WL 3511722 (Pa. Commw. Ct. July
17, 2014). In its decision, the supreme court found that 58 Pa.
Cons. Stat. Ann. §§ 3215(b)(4), (d), 3303, 3304, relating to the
ability of municipalities to enact zoning regulations relating to oil
and gas operations, were unconstitutional. Robinson Township II,
83 A.3d at 1000. The supreme court also enjoined the application
of several other provisions of Act 13 to the extent that they
implement or enforce the unconstitutional provisions because it
found that they were not severable from the unconstitutional
provisions. Id. See 58 Pa. Cons. Stat. Ann. §§ 3215(b), (c),
(e), 3305–3309. The supreme court remanded the case to the
commonwealth court to determine “whether other parts of Act 13
are properly enjoined upon application of severability principles,”
and whether any additional provisions of Act 13 are unconsti-
tutional. Robinson Township II, 83 A.3d at 999. On remand, the
commonwealth court determined that additional provisions of
Act 13 were not severable from the unconstitutional portions, and
therefore may not be enforced. See Robinson Township III, 2014
WL 3511722, at *10.

The commonwealth court analyzed the severability of 58 Pa.
Cons. Stat. Ann. §§ 3302 and 3305–3309. Section 3302 contains
a provision preempting the regulation of oil and gas operations as
provided in 58 Pa. Cons. Stat. Ann. ch. 33. The court concluded
that since the operative portions of chapter 33 were previously
declared unconstitutional, the preemption provision of section
3302 is incapable of execution. Robinson Township III, 2014 WL
3511722, at *8. However, the commonwealth court found that the
remaining portions of section 3302 are valid and remain in effect.
Id. Section 3302 provides that “[e]xcept with respect to local
ordinances adopted pursuant to the [Municipalities Planning Code
(MPC)] and the . . . Flood Plain Management Act, all local

ordinances purporting to regulate oil and gas operations regulated
by [58 Pa. Cons. Stat. Ann. ch. 32] (relating to development)
are hereby superseded.” 58 Pa. Cons. Stat. Ann. § 3302. It
additionally provides that “[n]o local ordinance adopted pursuant
to the MPC or the Flood Plain Management Act shall contain
provisions which impose conditions, requirements or limitations
on the same features of oil and gas operations regulated by
Chapter 32 or that accomplish the same purposes as set forth in
Chapter 32.” Id.

The commonwealth court also analyzed sections 3305
through 3309, which gave the Pennsylvania Public Utility Com-
mission and the commonwealth court jurisdiction to review local
ordinances to determine whether they comply with the provisions
of Act 13 and, if not, to withhold impact fees imposed to alleviate
the effects of natural gas drilling. Although different severability
analyses were applied to the various sections, the commonwealth
court found that none of the sections at issue were severable.
Robinson Township III, 2014 WL 3511722, at *9. Therefore, it
held that sections 3305 through 3309(a) are unenforceable in their
entirety.

In its opinion, the commonwealth court upheld the constitu-
tionality of three other challenged provisions of Act 13. First, the
court found that section 3218.1, requiring notice following a spill
resulting from drilling operations be provided to public water
facilities, but not to private well owners or private water suppli-
ers, does not violate equal protection because there are “valid
distinctions supporting disparate treatment.” Id. at *3. Second,
the court determined that section 3241(a) does not allow a taking
of private property for private enterprise because it “only confers
upon a public utility possessing a certificate of public conve-
nience the power to condemn property for the injection, storage
and removal of natural gas for later public use.” Id. at *4.
Finally, the court dismissed the constitutional challenges to
section 3222.1(b)(10) and (11), which prohibits health profes-
sionals from disclosing confidential and proprietary information
related to hydraulic fracturing chemicals. Id. at *4–5.

While some provisions of Act 13 have survived judicial
review, the void left by those portions that were found unconsti-
tutional and unenforceable will likely prompt legislative action in
the near future.

HILCORP ENERGY COMPANY SEEKS TO UTILIZE FORCED

POOLING PROVISION OF OIL AND GAS CONSERVATION LAW

Last November, Hilcorp Energy Company (Hilcorp) filed
an application for well spacing units (Application) with the
Pennsylvania Department of Environmental Protection (DEP)
pursuant to the Oil and Gas Conservation Law of 1961 (OGCL),
58 Pa. Stat. Ann. §§ 401–419. See Application, In re Application
of Hilcorp Energy Co. for Well Spacing Units, No. 2013-01
(DEP resubmitted Nov. 26, 2013). Hilcorp originally filed its
Application with the DEP in July 2013; however, the DEP
directed Hilcorp to file with the Environmental Hearing Board
(EHB). See 35 Pa. Stat. Ann. § 7514(b). The EHB later dismissed
the action without prejudice on November 20, 2013, finding that
applications for well spacing orders in the Utica Shale formation
should be submitted to the DEP, not the EHB. See Opinion and
Order Dismissing Hilcorp Energy’s Special Action for Lack of
Jurisdiction, Hilcorp Energy Co. v. DEP, No. 2013-155-SA-R
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(EHB Nov. 20, 2013). Hilcorp then re-filed with the DEP on
November 26, 2013.

Hilcorp’s Application concerns the “Pulaski Accumulation,”
which is described as an underground reservoir of natural gas in
the Utica-Point Pleasant formation at a depth of about 7,400 feet
underlying approximately 3,267 acres in the northwest corner of
Lawrence County and the southwest corner of Mercer County in
Pulaski Township. See Application at 1. Hilcorp avers that as of
the time of the Application, it had acquired the right to drill on
and produce from 3,232.5833 acres in the Pulaski Accumulation,
leaving approximately 34 acres unleased. Id. at 3. In its Applica-
tion, Hilcorp seeks an order establishing a well spacing unit that
will allow Hilcorp to develop the oil and gas within the Pulaski
Accumulation, including the unleased acreage.

The OGCL directs that upon proper application, notice, and
a hearing, an order shall be entered “establishing well spacing and
drilling units of a specified and an approximate uniform size and
shape for each pool.” 58 Pa. Stat. Ann. § 407. Notably, the OGCL
applies only to wells that either penetrate the Onondaga horizon
or lie at a depth exceeding 3,800 feet beneath the surface where
the Onondaga is found at a shallower depth, which means that this
process is not an option for development of Marcellus shale gas.
Id. § 403.

Although not originally included as parties to the Applica-
tion, several landowners who would be affected by the spacing
unit have intervened as interested parties in the DEP Application
proceedings and filed a complaint for a declaratory judgment and
injunctive relief in the commonwealth court, raising constitutional
and other challenges to the OGCL. See Matteo v. Hilcorp Energy
Co., No. 266 MD 2014 (Pa. Commw. Ct. filed May 2, 2014). The
intervening landowners also filed a motion to stay the DEP
Application proceedings pending the commonwealth court’s
decision. As of the date of this report, the motion to stay was
undecided; however, by order dated July 11, 2014, the hearings
required by section 407 of the OGCL have been scheduled for
September 16–17, 2014. At the hearings, all royalty owners and
operators that are located within the proposed spacing order will
have the opportunity to support, oppose, and/or present their own
plan of development.

Hilcorp is the first operator to apply for a well spacing unit
under the OGCL. While a basic tenet of the OGCL prohibits
waste of oil and gas, which bodes favorably for Hilcorp under the
circumstances, the outcome of the application proceedings and
pending litigation is uncertain. See 58 Pa. Stat. Ann. § 404.

PENNSYLVANIA SUPERIOR COURT DECIDES “TITLE

WASHING” CASE

On May 9, 2014, the Superior Court of Pennsylvania decided
that a tax sale in 1935 extinguished an 1899 reservation of oil,
natural gas, and other subsurface rights with respect to 460 acres
of “unseated” lands located in Centre County, Pennsylvania.
Herder Spring Hunting Club v. Keller, 93 A.3d 465 (Pa. Super.
Ct. 2014). The distinction between seated and unseated lands
was part of Pennsylvania tax assessment law prior to 1961.
“Unseated land was unoccupied and unimproved whereas seated
land contained permanent improvements as indicate a personal
responsibility for taxes.” Id. at 466 n.2. The property at issue in
this case was considered unseated as of November 1935 when

the county commissioners acquired title to the property at a
treasurer’s sale for unpaid real estate taxes. Id. at 467.

Herder Spring Hunting Club (Herder) purchased the property
in 1959. Herder subsequently filed an action to quiet title to the
property in 2008, arguing that the tax sale process in 1935
extinguished the 1899 reservation by Harry and Anna Keller such
that Herder acquired fee simple title to the property, including the
oil and natural gas and other subsurface rights, in 1959. Id. at
466–67. The trial court disagreed with Herder, finding that
because Herder was aware of the reservation rights at the time it
acquired title to the property, the Keller heirs were entitled to
those rights. The trial court likewise denied Herder’s adverse
possession claim. Id. at 467–68.

On appeal, the superior court examined case law from the late
1800s and early 1900s regarding the valuation of land for tax sale
and the effect of a tax sale upon unseated lands. The superior
court concluded that the law in effect at the time of the reservation
placed an affirmative duty upon the Kellers to notify the com-
missioners that they had retained the subsurface rights in 1899,
which they did not do. Id. at 472. Because the Kellers did not
notify the commissioners, the superior court found that the
property continued to be taxed as a whole after the 1899
reservation and, “[t]herefore, the treasurer obtained the property
as a whole and transferred it to the commissioners as a whole” in
1935. Id. The Kellers (or the Keller heirs) also failed to alert the
purchaser at the tax sale in 1935 as to their interest in the
subsurface rights. Based on this analysis, the superior court
concluded that the subsurface reservation was extinguished such
that Herder is the current owner of the oil, gas, and other
subsurface rights in the property. Id. at 473. Effectively, the court
found that because the tax sale “washed” the title clean of the
prior reservation of oil, gas, and other subsurface rights, Herder
acquired the property in fee simple.

The superior court noted that while the “resolution of this
matter is at odds with modern legal concepts,” it would be
improper to “reach back, more than three score years, to apply a
modern sensibility and thereby undo that which was legally done.”
Id. The Keller heirs’ application for reconsideration/reargument
on this case was denied on July 11, 2014. As of the date of this
report, the Keller heirs had not filed a further appeal with the
Supreme Court of Pennsylvania; however, the time period for
doing so had not expired.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

LESSEE MAY USE SURFACE OF ANY TRACT WITHIN POOLED

UNIT FOR OPERATIONS ON ANOTHER POOLED TRACT

REGARDLESS OF PRIOR MINERAL SEVERANCE

In Key Operating & Equipment, Inc. v. Hegar, No. 13-0156,
57 Tex. Sup. Ct. J. 847, 2014 WL 2789933 (Tex. June 20, 2014),
the Texas Supreme Court held that where two or more oil and gas
leases have been pooled, the lessee thereby has the right to use the
surface of any land within the pooled unit to benefit oil and gas
production on any other part of the unit. This is true, apparently,
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without regard to any prior severance of the surface and mineral
estates that might have been thought to limit the mineral owner’s
authority to commit the land to unit-wide operations.

Key Operating and Equipment, Inc. (Key) operated its
Richardson No. 1 well on the 60-acre Richardson tract, using a
road crossing the contiguous Curbo/Rosenbaum tract as access
to the Richardson tract and well. It is not entirely clear from
the court’s opinion, and the court practically seems to have
considered it unimportant, but there apparently was no common
ownership of either the surface or mineral estates between the
Richardson and Curbo/Rosenbaum tracts. After having already
operated the Richardson well and having used the road across the
adjoining Curbo/Robinson tract for a number of years, Key in
2000 acquired an oil and gas lease on a fractional mineral interest
in the Curbo/Robinson tract, with pooling authority, and then
designated a pooled unit consisting of 10 acres of the Curbo/
Robinson tract and 30 acres of the Richardson tract. 2014 WL
2789933, at *1.

In 2002, Will and Loree Hegar acquired the surface of the
portion of the Curbo/Robinson tract crossed by Key’s access road
and then built a house on the land. After Key drilled a new well
on the Richardson tract and traffic along the road increased, the
Hegars filed suit for a declaratory judgment that Key had no right
to use the surface of the Curbo/Rosenbaum tract (now the Hegar
tract) to access and produce minerals from the Richardson tract.
The trial court enjoined Key’s use of the road across the Hegar
tract on the basis that it constituted a trespass. “[N]o minerals
were being extracted from beneath the Hegar tract by wells
located on the Richardson Tract,” the trial court reasoned, so
Key’s surface use of the Hegar tract was not reasonably necessary
to extract minerals from the Hegar tract. Id. The court of appeals
affirmed the trial court, but the supreme court reversed the lower
courts’ judgment and rendered judgment for Key. Id. at *2.

“[B]ecause its production from a tract pooled with others
[was] legally treated as production from each tract within the
unit,” Key simply argued, “it [had] the right to use the surface of
any of the units’ pooled tracts in its production activities.” Id. at
*3. The supreme court agreed. The court acknowledged the court
of appeals’ conclusion that the Hegars were not bound by the
pooling effected under Key’s lease because the mineral and
surface estates had been severed before the execution of the lease
and the designation of the pooled unit. Id. Crucial as that factor
may seem, the court declared that it “need not decide whether the
lease [that authorized pooling] was required to be in the Hegars’
chain of title in order to bind them.” Id. “Key’s [lessors], as the
mineral owners, and Key, as the mineral lessee,” the court
declared, “[had] implied property rights to use the Hegars’
surface,” id. (emphasis added), apparently stemming from “the
legal consequence of pooling that production anywhere on the
pooled unit and operations incidental to that production are
regarded as taking place on each pooled tract.” Id. at *4.

The court distinguished Robinson v. Robbins Petroleum
Corp., 501 S.W.2d 865 (Tex. 1973), as though it were the only
case holding that the surface of one tract may not be used to
benefit mineral production on another tract without the surface
owner’s consent, on the basis that the minerals underlying the land
involved in that case had not been pooled. 2014 WL 2789933, at
*5. Key’s lessors, the court noted, had the right to develop and

remove minerals from the Hegar tract, and those rights included
the right of ingress and egress and the right to pool. Id. Because
“[t]he right of ingress and egress includes the right to ingress and
egress over the surface of any pooled acreage for the purpose of
producing minerals from any part of the pooled acreage,” the
court concluded, “Key’s [lessors] did not increase the burdens on
the [Hegar] surface estate by leasing their mineral interest to Key,
nor did Key increase the burdens by pooling the Richardson and
[Hegar] tract minerals.” Id.

Although the court’s opinion does not put it this way, at least
not obviously, the court seems to have held that there is an
implied, extra-contractual “right to pool” inherent in any mineral
conveyance or reservation. The court’s whole approach assumes
the binding effect on the surface estate of a mineral owner’s
pooling agreement with other mineral owners, even if the surface
and mineral estates have long been severed, which seems at odds
with the general rule that pooling is ineffective unless clearly
authorized by the party to be bound. The implications of the
court’s holding are as mysterious as its sources. There would seem
to be no logical limit, for example, to the size of unit that mineral
owners and lessees might agree to combine in order to gain
operational surface rights.

LESSORS’ ROYALTY HELD SUBJECT TO DEDUCTION OF COST

OF PROCESSING CARBON DIOXIDE FOR REINJECTION

It is well established in Texas that under typical gas royalty
clauses of oil and gas leases, calling for royalty to be paid on a
fraction of market value at the well or of the net proceeds from
sale, the lessor’s royalty is paid without deduction of any of the
costs of production but does bear a proportionate share of post-
production expenses incurred to make the gas marketable or
enhance its value. The court in French v. Occidental Permian
Ltd., No. 12-1002, 57 Tex. Sup. Ct. J. 906, 2014 WL 2895999
(Tex. June 27, 2014), considered whether the cost of processing
carbon-dioxide-laden gas after its production to ready the
remaining carbon dioxide for reinjection in an enhanced recovery
project was a deductible post-production cost or instead a
production cost borne entirely by the working interest.

Marcia Fuller French and others were royalty owners under
oil and gas leases operated by Occidental Permian Ltd. (Oxy) in
the Cogdell Field in Scurry and Kent Counties, Texas. Of the
two leases in question, one called for royalty equal to the market
value at the well of 1/8 of the gas sold or used, and the other for
royalty of 1/4 of the net proceeds from the sale of products
manufactured and sold from casinghead gas, after deducting the
cost of manufacturing. 2014 WL 2895999, at *1. Pursuant to a
unitization agreement among working interest and royalty
owners in the field, Oxy injected carbon dioxide into the Canyon
Reef Formation to improve the flow of oil and increase produc-
tion. Some of the large volume of casinghead gas produced with
the oil, about 85% of which consisted of carbon dioxide, was
simply transported from the producing wells back to the injection
wells for reinjection into the reservoir, without payment of
royalty as provided in the unit agreement. Most of the gas,
though, was processed in two successive plants, where natural
gas liquids (NGL) were removed from the gas for sale. Under a
contract for processing the gas, Oxy paid Kinder Morgan a
monetary fee, plus 30% of the extracted NGLs and all of the
residual natural gas (which was not marketable but used by
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Kinder Morgan in a nearby electric generation plant). The
remaining carbon dioxide and hydrogen sulfide were redelivered
to Oxy, which transported those components back to its injection
wells for reuse. Oxy paid royalty to French on 70% of the NGLs
but not on the 30% of the NGLs paid to Kinder Morgan or on
the residue gas that Kinder Morgan also retained and used. Oxy
did not deduct the monetary fee paid to Kinder Morgan, which it
regarded as a production expense. Id. at *4.

French sued Oxy for underpayment of royalty on the pro-
cessed casinghead gas. Oxy’s processing of the casinghead gas
was done for the purpose of separating carbon dioxide from the
other contents for reinjection, French argued, and thus part of
production rather than marketing. Id. at *5. The extraction of
NGLs and other components was merely incidental to that
purpose, and French should, she contended, be paid royalty on
the value of 100% of the NGLs removed from the gas, less the
expense of extracting them and of removing hydrogen sulfide,
plus 100% of the value of the residue gas. Oxy countered that
removal of the carbon dioxide was necessary to the marketing of
the residue gas and therefore a post-production expense shared
by the royalty owners. Id. The supreme court affirmed the
judgment of the court of appeals, which had reversed a trial court
award of damages and a declaratory judgment in French’s favor.

The gas processing Oxy engaged in, although beneficial, was
not essential to Oxy’s operation of the field for oil production, the
court explained. Id. at *7. This distinguished Oxy’s gas
processing from its separation of produced water from oil before
reinjecting the water, the cost of which Oxy acknowledged to be
a production expense and had never charged to royalty owners.
The water removal and reinjection process, in the court’s view,
was essential to production, but separation of the components of
the casinghead gas was not. Oxy had the discretion to reinject any
or all of its gas production without processing, which would have
resulted in no royalty to French at all on the gas. “[H]aving
benefitted from that decision,” the court declared, French “must
share in the cost of [carbon dioxide] removal.” Id.

French’s argument seems more compelling than the court’s
treatment of it. Her point was that Oxy’s processing was not for
the removal of carbon dioxide from the casinghead gas in order
to market the gas production. Instead its purpose was just the
opposite, the removal of components that detracted from the
carbon dioxide’s utility upon reinjection for the enhancement of
oil production. That purpose made Oxy’s gas processing a
production-related activity whose cost should be borne entirely by
the working interest owners, in French’s analysis. Id. at *6. The
court’s explanation of why it rejected her view seems incomplete.

WELLBORE RESERVATION HELD LIMITED TO RIGHTS

NECESSARY TO PRODUCE WELL

The court in Unit Petroleum Co. v. David Pond Well Service,
Inc., No. 07-12-00359-CV, 2014 WL 2118091 (Tex. App.—
Amarillo May 19, 2014, no pet. h.), construed the reservation of
the wellbore of a particular well from an oil and gas lease
covering the surrounding half-section in Lipscomb County, Texas.

The Tarbox No. 1 well had ceased to produce in 2003. In
2005 the Tarbox family, owners of the land, executed an oil and
gas lease to Armer & Quillan, L.L.C. (Armer & Quillan) on the
320-acre tract where the well was located, excluding and reserv-

ing to the lessors the “wellbore” of the Tarbox No. 1 “as
it currently exists and production only from the Cleveland
formation,” with the right to produce the well. 2014 WL
2118091, at *2. A few days later they leased the same land to
David Pond Well Service, Inc. (Pond), “limited to the Cleveland
zone wellbore of the Tarbox #1 well.” Id. Pond began to produce
the Tarbox No. 1 but noticed a drop in wellhead pressure after
Unit Petroleum Company (Unit), assignee of the Armer &
Quillan lease, drilled three wells in the half-section. Pond
complained to the Texas Railroad Commission (RRC) that two
of Unit’s wells encroached on an 80-acre proration unit assigned
to the Tarbox No. 1 years earlier, whereupon Unit filed suit for
an injunction against Pond’s complaints and a declaratory
judgment. Id. at *4. After a bench trial the trial court interpreted
the leases to create in Pond an exclusive right to designate an 80-
acre proration unit for the Tarbox No. 1 and denied Unit’s claim
for itself of the right to instead designate a proration unit for the
well. Id. The court of appeals reversed that judgment.

Although Pond had the right to operate the Tarbox No. 1 and
produce oil and gas from it, the court observed, nothing in the
language of the wellbore reservation indicated that the operator
had the right to an 80-acre proration unit or to entitle the operator
to dictate the size of the proration unit to be assigned to the well.
Id. at *6. Such an interpretation would give the wellbore owner
rights greater than necessary to produce the well and would,
moreover, grant rights that would interfere with development
activities that Unit was clearly intended to have under its lease.
Unit must therefore, the court held, have the exclusive right to
establish a proration unit for the Tarbox No. 1. Id.

Unit’s right to establish the well’s proration unit was not
unlimited, however, the court went on. Because the operator of the
Tarbox No. 1 could not produce the well without an allowable
issued by the RRC, Unit was required to designate a proration unit
of the minimum acreage necessary to meet regulatory require-
ments to obtain an allowable to produce from the wellbore. Id. at
*7. Likewise, Pond’s rights included the right to use the surface
area around the wellbore to the extent reasonably necessary to
produce minerals from it. Id. at *6.

LAND DESCRIPTION IN OIL AND GAS LEASE OPTION

AGREEMENT HELD AMBIGUOUS

Harkins v. North Shore Energy, L.L.C., No. 13-12-00504-
CV, 2014 WL 1789572 (Tex. App.—Corpus Christi May 1, 2014,
no pet. h.) (mem. op.), concerned the land description in an
agreement by which John James Harkins granted North Shore
Energy, L.L.C. (North Shore) an option for two years from June
3, 2009, to acquire oil and gas leases on land owned by Harkins
in Goliad County, Texas. The option agreement described the land
to which North Shore’s option applied as follows:

Being 1,210.8224 acres of land, more or less, out of
1673.69 acres out of the Caleb Bennett Survey, A-5,
Goliad County, Texas and being the same land described
in that certain Memorandum of Oil and Gas Lease dated
March 14, 1996, from The Estate of Janie Frances
Harkins, Deceased, to Export Petroleum Corporation
and being recorded in Volume 50 at Page 454 of the
Official Public Records of Goliad County, Texas, to
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which deed reference is here made for a more complete
description of said land.

Id. at *2.

The March 14, 1996, Memorandum of Oil and Gas Lease
(Export Lease) referred to in the North Shore option agreement
described the land to which it applied as follows:

Being 1273.54 acres situated in Goliad County, Texas,
and being all of the 1673.69 acre tract described on
EXHIBIT “A” attached hereto, SAVE AND EXCEPT
a 400.15 acre tract described in a Memorandum of Oil
and Gas Lease between the Estate of Janie Frances
Harkins, deceased, and Hamm[a]n Oil & Refining, dated
March 13, 1995, recorded in Volume ____, Page ____,
of the Public Records of Goliad County, Texas.

Id. (alteration in original) (footnote omitted). The Export Lease
included an Exhibit “A” with a metes and bounds description of
a tract of 1,673.69 acres, and the March 13, 1995, Memorandum
of Oil and Gas Lease (Hamman Lease) referred to in the Export
Lease described a 400.15-acre tract by metes and bounds. Id.

In September 2009 North Shore paid Harkins bonus consid-
eration of nearly $33,000 for a lease on a 169.9-acre tract that
was within the 1,673.69-acre tract. Although Harkins never
executed and delivered an oil and gas lease to North Shore,
North Shore proceeded to drill a well on the tract. The well, it
turned out, was on the 400.15-acre tract excluded from the land
description in the Export Lease. Id. at *3. Harkins, contending
the land was not covered by his option agreement with North
Shore, executed an oil and gas lease to Dynamic Production, Inc.
(Dynamic) covering the 400.15-acre tract. North Shore sued
Harkins and Dynamic, claiming it was entitled to a lease on the
tract under its option agreement and that Dynamic had tortiously
interfered with its agreement with Harkins and had committed
trespass by conducting seismic exploration on the land. Id. at *4.
The trial court granted summary judgment to North Shore for
specific performance, ordering Harkins to execute a lease to
North Shore and removing the Dynamic lease as a cloud on
North Shore’s title. Id. at *5.

The court of appeals reversed, holding that the land
description in the Harkins-North Shore option agreement was
“capable of more than one reasonable interpretation,” and
therefore ambiguous. Id. at *8. One reasonable interpretation, the
court noted, would be that the phrase “and being the same land
described in [the Export Lease]” modifies the phrase “1,210.8224
acres of land, more or less” covered by the option agreement,
which means that it “refers to the same land as that to which the
Export Lease applies.” Id. (alteration in original). Under that
interpretation, favored by Harkins and Dynamic, the land on
which North Shore drilled its well was excluded from its option
agreement. Id. A second reasonable interpretation, in the court’s
analysis, was that “and being the same land described in the
[Export Lease]” instead modified the phrase “the 1673.69 acres
out of the Caleb Bennett Survey.” Id. at *9. “This interpretation
is reasonable,” the court explained, “because the Export Lease
does, in fact, ‘describe’ a tract of exactly 1,673.69 acres—even
though it then explicitly states that the lease does not apply to all
of that tract . . . .” Id. “Under this interpretation,” it went on, “the
Option Agreement’s reference to ‘1,210.8824 acres’ could be
viewed as merely referring to North Shore’s right to select a

certain amount of land out of the 1,673.69 acres made available
to it.” Id. In other words, North Shore had the option to select any
1,210.8824 acres out of the larger tract. Since the option
agreement was ambiguous, summary judgment for North Shore
was improper. Id. at *10.

SHUT-IN ROYALTY CLAUSE HELD NOT TO REQUIRE WELL

CAPABLE OF PRODUCING

The court in PNP Petroleum I, LP v. Taylor, No. 04-13-
00445-CV, 2014 WL 2106572 (Tex. App.—San Antonio May 21,
2014, no pet. h.), reversed a summary judgment in favor of the
lessors of the oil and gas lease it construed and rendered judgment
for the lessee.

The lease provided that it would extend for a primary term of
one year and so long thereafter as oil and/or gas in paying
quantities was produced and sold. Id. at *1. It included a
provision, however, by which the lease could be extended in the
absence of production:

If, at the expiration of the primary term there is located
on the leased premises a well or wells not producing
oil/gas in paying quantities, Lessee may pay as royalty
a sum of money equal to Twenty ($20) dollars per
proration acre associated with each well not producing.
The shut-in well royalty payment will extend the term of
this lease for a period of one (1) year.

Id. (emphasis added). Thirteen non-producing wells drilled by a
prior lessee were on the lease at the time it was executed. Before
the end of the primary term the lessee tendered payment of shut-in
royalty to the lessors. The lessors rejected the payment, and the
lessee filed suit for a declaratory judgment that its payment had
extended the lease term. Id.

The court of appeals acknowledged the general rule that for
a lease to be maintained by payment of shut-in royalty, there must
be a well capable of producing in paying quantities. Here,
however, in negotiating the lease the lessors and lessee had
changed the shut-in clause’s wording, from one draft to the next,
from “a well or wells capable of producing gas in paying
quantities” to “a well or wells not producing oil/gas in paying
quantities.” Id. at *6. These negotiations reflected that the parties
intended to deviate from the general law: They “could not have
intended for the law to engraft into their agreement the very
language they removed.” Id. at *10. “Because wells were located
on the leased premises that were not producing oil/gas in paying
quantities,” the court held, the lessee’s payment “extended the
term of the lease as a matter of law.” Id.

The court’s explanation of why it could consider the parol
evidence of the parties’ negotiations is not altogether satisfying.
It acknowledged case law that “parol evidence will not be
received for the purpose of creating an ambiguity or to give the
contract a meaning different from that which its language
imports,” id. at *6 (quoting Anglo-Dutch Petroleum Int’l, Inc. v.
Greenberg Peden, P.C., 352 S.W.3d 445, 451 (Tex. 2011)), but
cited another court’s statement that the parol evidence rule does
not “prohibit consideration of surrounding circumstances that
inform, rather than vary from or contradict, the contract text.”
Id. at *7 (quoting Houston Exploration Co. v. Wellington
Underwriting Agencies, Ltd., 352 S.W.3d 462, 469 (Tex. 2011)).
It then cited approvingly its own broad assertion in an earlier case
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that “negotiations prior to or contemporaneous with the adoption
of a writing are admissible in evidence to establish . . . the
meaning of the writing, whether or not integrated.” Id. at *8
(alteration omitted) (quoting BP Am. Prod. Co. v. Zaffirini, 419
S.W.3d 485, 500 (Tex. App.—San Antonio 2013)). It is unclear
whether this is true, in the court’s view, regardless of whether the
writing is ambiguous. The court could, it would seem, have
avoided much confusion by holding the lease to be ambiguous on
the basis of the uncertainty of the meaning of the word “well” as
used in the shut-in clause.

DEED RESERVED ROYALTY INTEREST CONTINGENT ON

EXPIRATION OF PRIOR RESERVATIONS

The court in Kimble v. Gostecnik, No. 10-13-00103-CV,
2014 WL 3556516 (Tex. App.—Waco July 3, 2014, no pet. h.)
(mem. op.), construed the identical reservation by John L. Blair
and A. E. York in 17 deeds they executed in 1953 to the Veterans’
Land Board. At the time of the deeds Blair and York owned the
land subject to prior reservations to Guy Warren and his wife,
Gazzie Warren, in a 1949 deed of an undivided one-half of the
royalty on production and to H. P. and J. C. Culpepper of another
“one-eighth (1/8th of 1/8th)” interest in the royalty under a 1951
deed, both for a period of 15 years from October 10, 1949, and so
long thereafter as oil, gas, or other minerals were produced from
the property. Id. at *1. The deeds by Blair and York were made
subject to those royalty reservations and contained the following
additional language:

And provided, it is especially stipulated that each of the
term royalty interests shall at the termination of their
respective periods revert to and become the property of
grantors, said deferred interests being now reserved,
saved and excepted from the force and effect of these
presents, and reference is here made to each of the above
instruments and their respective records for a further
description of said term royalty interests.

Id. at *2.

The term royalty interests expired for lack of production at
the end of the 15-year term. Some years later the owners of the
grantors’ and grantee’s interests disputed the meaning of Blair’s
and York’s reservation. The Kimble family, successors to the
grantee’s interest, took the position that the clause only reserved
the royalty interests for their stated term. Id. at *2–3. The court of
appeals disagreed, affirming the trial court’s summary judgment
for Kristopher P. Gostecnik and FPJ Land Company (FPJ),
successors to the grantors’ interest.

Blair and York, the court explained, “reserved [perpetually]
unto themselves the interest that Warren and Culpepper had
reserved only for a term of years.” Id. at *3. “As the owner of the
entire property and mineral estate subject only to the term royalty
[interests] previously reserved, Blair and York could reserve for
themselves any portion of the mineral estate.” Id. The reference
in their deeds to the term royalty interests as previously reserved
to others was to the size and type of the interest reserved, not to
its duration. Id.

The Kimbles also argued that the court could not grant
Gostecnik and FPJ judgment for more than a 1/16 royalty interest,
because the legislation in effect in 1953 enabling purchases of
land by the Veterans’ Land Board prohibited any greater burden.

Id. at *4. “The ability of any party to raise a complaint that the . . .
[reservation] exceeded the maximum allowed by statute could
possibly have been a basis for a suit for rescission or reformation
at the time,” the court responded, “[b]ut there were no such claims
brought in this proceeding.” Id. at *5.

SIMPLE PARTICIPATION ELECTION LETTER CREATED

BINDING OBLIGATION TO PAY FOR WELL

The court in Capitol Wireless, LP v. XTO Energy, Inc., No.
02-12-00351-CV, 2014 WL 3696084 (Tex. App.—Fort Worth
July 24, 2014, no pet. h.) (mem. op.), affirmed a summary
judgment for XTO Energy, Inc. (XTO), the operator of the
Edward 21X-28 well drilled in McKenzie County, North Dakota,
against Capitol Wireless, LP (Capitol Wireless), a working
interest owner in the land on which the well was drilled.

Before drilling the well, XTO’s landman sent Capitol
Wireless a letter proposing to drill the well to the Bakken
Formation and to complete and equip it. The letter included a
detailed authorization for expenditure (AFE) and a drilling plan,
and it requested Capitol Wireless’s election, by checking one
space or another in the letter and returning it, to participate or not
in the proposed drilling and completion of the well. Id. at *1. The
letter also stated that a “proposed Joint Operating Agreement will
be forthcoming.” Id. Capitol Wireless placed an “X” next to the
“Elect to Participate” option and returned the letter and its signed
AFE to XTO. Id. XTO drilled and completed a producing well at
about the cost it had estimated, but Capitol Wireless failed to pay
its share of the cost. XTO sued and was awarded damages in the
amount of Capitol Wireless’s working interest share of the well’s
cost. Id. at *2.

The question before the court was whether the election letter
formed a binding contract. “[A] contract is sufficiently definite,”
the court began, “if a court is able to determine the respective
legal obligations of the parties.” Id. “The underlying offer [here]
was clear and unambiguous—Capitol Wireless could either
participate and pay its share of the costs, or not participate and
potentially be subject to a risk penalty under North Dakota law.”
Id. at *3. The AFE supplied many details of the expenses for
which a participating party would be responsible, moreover, and
other terms such as the time for payment could be implied or were
not essential. Id. Finally, the reference in XTO’s letter to a
forthcoming operating agreement did not qualify the finality or
enforceability of the participation election. Id. at *5.

WILL CONSTRUED TO HAVE DEVISED FIXED ROYALTY

INTERESTS, NOT EQUAL FRACTIONS OF ANY FUTURE

ROYALTY

The court in Dawkins v. Hysaw, No. 04-13-00539-CV, 2014
WL 3734205 (Tex. App.—San Antonio July 30, 2014, no pet. h.),
construed the will of Ethel Nichols Hysaw, who died owning a
1,065-acre tract, a 200-acre tract, and a 150-acre tract of land in
Karnes County, Texas. In her will she devised 600 acres out of the
1,065-acre tract to her daughter Inez Hysaw Foote, 465 acres out
of the 1,065-acre tract to her daughter Dorothy Frances Hysaw
Burris, and the 200-acre and 150-acre tracts to her son Howard
Caldwell Hysaw, Jr., all subject to the proviso that “each of my
children shall have and hold an undivided one-third (1/3) of an
undivided one-eighth (1/8) of all oil, gas or other minerals in or
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under or that may be produced from any of said lands, the same
being a non-participating royalty interest . . . .” Id. at *4 (emphasis
omitted). The same section of the will reiterated that each child
would not need to obtain the consent of the others to lease his or
her respective tract but would

receive one-third of one-eighth royalty, provided there
is no royalty sold or conveyed by me covering the lands
so willed to her [or him], and should there be any
royalty sold during my lifetime then the said [three
children of  the testatrix] shall each receive one-third of
the remainder of the unsold royalty.

Id. (emphasis omitted).

When Inez’s descendants leased her tract for 1/5 royalty
and a producing well was drilled, Howard’s and Dorothy’s
descendants sought a declaratory judgment that all three children
were to share all royalty from all of the land equally. Inez’s
descendants contended that, to the contrary, Howard and Dorothy
were each devised only a fixed royalty of 1/24 of production from
Inez’s tract so that Inez’s descendants were entitled to 1/5 of the
production from Inez’s tract under the current lease less Howard’s
and Dorothy’s aggregate 1/12. See id. at *5–7. The court of
appeals reversed the trial court’s summary judgment for Howard’s
and Dorothy’s descendants and rendered judgment for Inez’s.

The will’s first statement of the interest each child was to
have, the court pointed out, was clearly and unambiguously
phrased as a fractional royalty interest, a fixed interest in total
production. Id. at *6. The second statement likewise clearly
described a fractional royalty interest and did not contain any
language that would strip the tract’s surface owner of any royalty
in excess of 1/24. Id. The last provision, that should any royalty
have been sold during Ethel Hysaw’s lifetime, each child would
receive one-third of the remainder, did not apply where no royalty
had been sold, as was the case with respect to the 1,065-acre tract,
and it did not alter the other provisions. Id. at *6–7. Inez’s and
Dorothy’s descendants were therefore entitled to all of the royalty
from their respective portions of the 1,065-acre tract except for
the fixed royalty of 1/24 of production devised to each of the
other two children.

Ethel Hysaw had, however, made conveyances during her life
to each of her children of mineral interests in the 150-acre and
200-acre tracts. As to those tracts devised to her son Howard, the
court concluded, each of Ethel’s children became entitled to share
equally in any and all royalty on production. Id. at *8.

EVIDENCE HELD SUFFICIENT TO SUPPORT JURY FINDING

THAT MINERAL PROPERTY WAS CAPABLE OF PARTITION

IN KIND

The court in Daven Corp. v. TARH E&P Holdings, L.P., No.
04-12-00827-CV, 2014 WL 3605924 (Tex. App.—San Antonio
July 23, 2014, no pet. h.), affirmed the trial court’s judgment,
based on a jury finding, ordering the parties’ jointly owned
mineral property to be partitioned in kind.

The parties to the dispute were Texas American Resources,
LLC and affiliates (collectively, TAR), and three corporations
owned by David, Jonathan, and Daniel Beren (collectively,
Beren). TAR owned an undivided 70% and Beren 30% in
undeveloped oil and gas leasehold rights below 5,700 feet in

approximately 5,000 acres of land in Dimmit and Zavala Counties
in South Texas. TAR sued for a partition of the property, urging
that it be partitioned in kind, after Beren rejected TAR’s proposal
to develop it. “Beren pled that the mineral interests [were] not
susceptible to a fair and equitable partition-in-kind and sought to
force a judicial sale.” Id. at *1. In answer to the single question
presented to it, at trial the jury found, based on a preponderance
of the evidence, that the property was partitionable in kind. The
trial court thereupon appointed commissioners to partition the
property into parcels of 3,500 acres (70%) to TAR and 1,500
acres (30%) to Beren. Beren appealed, complaining of the trial
court’s refusal of a jury instruction and that the jury’s finding was
against the great weight and preponderance of the evidence. Id.

The jury had been instructed, in making its decision whether
the property was partitionable in kind, to consider:

(1) If a partition in-kind would be impracticable, given
the relative size of some interests,

(2) Whether the divided interest would have an equal
interest relevant to its percentage of the whole, and

(3) Whether the value of the share of each [after
partition] would not be materially less than [the]
share of the money equivalent that would be
obtained for the whole.

Id. at *2. Beren did not object to the instructions but had
requested an additional instruction, refused by the trial court:

You are further instructed that in situations involving the
ownership of mineral interests or mineral leases, it is
the general rule that known mineral lands, because of
elements of uncertainty, not resolvable at a reasonable
cost, are not capable of fair division.

Id. Using White v. Smyth, 214 S.W.2d 967 (Tex. 1948), as its
source, Beren argued that the law was in accord with its proposed
instruction and that the instruction would have assisted the jury.
2014 WL 3605924, at *3. TAR countered that the instruction
would have been “an impermissible comment on the weight of the
evidence on the [case’s] central contested fact issue,” implicitly
advising the jury that “a fact was established when it actually was
hotly contested,” and that “its submission would have effectively
compelled a verdict in favor of Beren.” Id.

The court of appeals agreed with TAR. The court opined that

[a]s worded, Beren’s proposed White instruction did not
ask the jury to determine (i) whether the property was
“known mineral land,” and (ii) whether there was
uncertainty, not resolvable at reasonable cost, about the
quantity or quality of minerals at different locations;
rather, it improperly directed the jury that [those] facts
were so. The proposed instruction assumed that the trial
evidence proved the existence of uncertainties . . . and
suggested there was only one answer to the question the
jury was tasked with answering—that no fair partition-
in-kind could occur.

Id. at *4. Beren’s proposed instruction was, therefore, “an
improper direct comment on the weight of the evidence” and
properly rejected. Id.

The court went on to hold that the jury’s finding that the
property could be fairly partitioned was not against the great
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weight and preponderance of the evidence, particularly given that
the party opposing in-kind partition has the burden to prove that
the property is not subject to a fair division, whether a surface
estate or a mineral estate. Id. at *5. Both sides acknowledged that
the case was a “battle of the experts.” Id. at *6. Beren’s geological
and engineering experts testifying that there were uncertainties
concerning fault trends in the area and that extrapolation of
production data from nearby wells indicated that one party or the
other would “get a better deal,” and TAR’s experts testifying that
the subsurface underlying all of the property was uniform, that
production rates from wells drilled anywhere on it would be very
similar, and that the value of the property would not vary from
one portion to the other nor be diminished in the aggregate if
divided into parcels, indicated that all wells would have “very
similar recoveries.” Id. “In a factual sufficiency review,” the court
pointed out, it “must still defer to the jury’s assessments of the
weight and credibility of the trial evidence.” Id. at *7. “Having
heard competent yet conflicting expert testimony . . . , the jury
could reasonably have chosen to give more credibility to TAR’s
witnesses” than Beren’s. Id.

ARBITRATION AWARD FOR OILFIELD CONTAMINATION

UPHELD

The court in Forest Oil Corp. v. El Rucio Land & Cattle Co.,
No. 01-13-00040-CV, 2014 WL 3709477 (Tex. App.—Houston
[1st Dist.] July 24, 2014, no pet. h.), considered Forest Oil
Corp.’s (Forest) appeal of a trial court judgment confirming an
arbitration award of over $15 million in damages, plus over $5
million in attorney’s fees.

The McAllen family sued Forest in 2005 over environmen-
tal contamination they alleged was brought about by Forest’s
operations under an oil and gas lease on part of the family’s
South Texas ranch. Id. at *1. Forest compelled arbitration of the
dispute under a settlement agreement that had resolved royalty
and nondevelopment disputes years earlier. The arbitration panel
awarded large damages to the McAllens on their tort claims and
for breach of a surface use agreement and, in addition, imposed
specific environmental remediation obligations. Id. at *2. Forest
appealed the award, largely on the basis that it impermissibly
invaded the exclusive or primary jurisdiction of the Texas
Railroad Commission (RRC) in addressing environmental
contamination and remediation arising from oil and gas opera-
tions. Id. at *6. The court of appeals affirmed the arbitrators.

Although the RRC has pervasive statutory authority to
oversee environmental issues incident to oil and gas production,
the court concluded, nothing in the legislation granting that
authority clearly or plainly indicates the intention of abrogating or
supplanting a landowner’s right to common-law relief. Id. at *7.
“The parties could not validly contract to violate the [RRC’s]
rules,” it observed, but “the law does not prohibit an agreement to
. . . remediate that is coterminous with, or greater than, that
required by the agency.” Id. at *8.

Not only were the arbitrators not precluded from addressing
the McAllens’ contamination allegations by exclusive RRC
jurisdiction, they need not have deferred to its primary jurisdiction
of oilfield environmental disputes. Id. The McAllens’ causes of
action did not derive from Forest’s non-compliance with RRC
rules and regulations; rather, they were common-law claims

independent of standards of regulatory compliance and thus did
not require the agency’s regulatory or administrative expertise.
Id. at *10.

The court went on to reject Forest’s complaints of evident
partiality on the part of the arbitrator chosen by the McAllens
and that the arbitrators had exceeded their powers as such.
With respect to the allegedly partial arbitrator, although Forest
presented evidence it believed indicated he had failed to disclose
a potential conflict of interest, the McAllens presented contrary
evidence. Id. at *16. The court pointed out that “it was within the
province of the trial court, as the fact finder in [hearing Forest’s
motion to vacate the arbitrator award], to resolve conflicts in the
evidence . . . .” Id. at *17. Likewise, in deciding whether the
arbitrators had exceeded their powers, it was not for the court, it
observed, to decide whether the arbitrators made a correct
decision or made mistakes as to fact or law, but only to determine
whether their damage awards were gross mistake, implying bad
faith or failure to exercise honest judgment, and whether their
declarations could be read to derive from the wording and purpose
of the agreement they sought to enforce. Id. at *17–22. Forest’s
contentions might have shown mistakes of fact or law but, the
court held, did not rise to the level of gross mistake or
demonstrate that the arbitrators were merely dispensing their own
idea of justice.

RECEIVER’S LEASING AUTHORITY HELD LIMITED TO LESSEE

NAMED IN ORDER

At issue in Clay Exploration, Inc. v. Santa Rosa Operating,
LLC, No. 14-13-00042-CV, 2014 WL 3955109 (Tex. App.—
Houston [14th Dist.] Aug. 14, 2014, no pet. h.), was the validity
of an oil and gas lease executed in January 2012 by a receiver
appointed in 1999 under Tex. Civ. Prac. & Rem. Code Ann.
§ 64.091(b).

Charles Ketchum was appointed receiver in 1999 by the trial
court on the petition of Marathon Oil Company (Marathon) to
lease a 102-acre tract from Frederick Kastan or his unknown
heirs, whom Marathon alleged it had been unable to locate after
thorough and diligent effort. 2014 WL 3955109, at *1. “Marathon
also alleged,” as the receivership leasing statute required, “that it
owned a leasehold estate in the relevant tracts and would be
unable to drill, develop, pool, unitize, produce, and operate the
mineral interests if a receiver was not appointed.” Id. The court
appointed Ketchum receiver with authority to execute a mineral
lease or leases to Marathon. Id.

Clay Exploration, Inc. (Clay) contacted Ketchum and ob-
tained a lease from him in January 2012, after both Clay and Santa
Rosa Operating, LLC (Santa Rosa) had filed petitions for the
appointment of a receiver to lease the Kastan interest in a new
proceeding. Santa Rosa thereupon filed a petition in intervention
in the original Marathon receivership proceeding and moved to set
aside Ketchum’s lease to Clay on the basis that (1) the Kastan
heirs were no longer unknown and that Santa Rosa in fact had
obtained leases from them, and (2) the order appointing Ketchum
receiver authorized him to lease only to Marathon. Id. at *2. After
Clay filed a motion to confirm its lease from Ketchum, the trial
court held an evidentiary hearing and then granted Santa Rosa’s
motion to set it aside. Id. The court of appeals affirmed.
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The receivership initiated by Marathon would remain in
effect, according to Tex. Civ. Prac. & Rem. Code Ann.
§ 64.091(e), the court pointed out, until the defendant mineral
owners appeared in court to claim their interests. 2014 WL
3955109, at *4. The prior receivership was therefore still in effect,
but the receiver’s authority was limited by the court’s 1999 order.
That order, the court explained, authorized the receiver to lease to
Marathon and none other. Absent an amendment to the
appointment order, the receiver lacked authority to lease to Clay.
Id. at *5.

ROYALTY CALCULATED AT WELL HELD SUBJECT TO

DEDUCTION OF POST-PRODUCTION COSTS

In two cases involving the same defendant lessee sued for
breach of its lease contract, the U.S. Court of Appeals for the
Fifth Circuit applied the rule of Heritage Resources, Inc. v.
NationsBank, 939 S.W.2d 118 (Tex. 1996), holding that where
gas royalty is paid on the proceeds or value at the well, it may be
calculated by the lessee after deducting costs subsequently
incurred in transporting and marketing the gas.

In Warren v. Chesapeake Exploration, L.L.C., No. 13-10619,
2014 WL 3511880 (5th Cir. July 16, 2014), the court considered
a lease providing for payment of royalty on gas sold of 22.5% of
“the amount realized by Lessee, computed at the mouth of the
well . . . .” Id. at *2 (emphasis omitted). The lease also included
a typed addendum providing that notwithstanding anything in the
lease to the contrary, all royalty paid to the lessor would be free
of all costs and expenses related to exploration, production, and
marketing, including compression, dehydration, treatment, and
transportation; but that the lessor would bear a proportionate part
of all expenses imposed on the lessee by its gas contract
subsequent to those that were the obligations of the lessee.
Id. at *3.

Because the lease expressly provided for royalty to be based
on the amount realized, computed “at the well,” the court held, the
lessee “was entitled to deduct from sales proceeds the reasonable
cost of post-production costs incurred in delivering marketable
gas from the mouth of the well to the actual point of sale,”
wherever that point might be. Id. The addendum to the lease
prohibiting the deduction of marketing and transportation costs
simply did not apply to the calculation of the amount realized “at
the well,” which necessarily did not involve any such costs. The
provision that the lessor would bear its part of expenses
subsequent to those that were the lessee’s obligations likewise did
nothing to change the lessee’s obligation expressed elsewhere in
the lease. Id. at *4.

The lease the same court construed in Potts v. Chesapeake
Exploration, L.L.C., No. 13-10601, 2014 WL 3732641 (5th Cir.
July 29, 2014), provided for the payment of royalty of “the market
value at the point of sale of 1/4 of the gas sold or used. . . . free of
all costs and expenses related to the exploration, production and
marketing of oil and gas production from the lease including, but
not limited to, costs of compression, dehydration, treatment
and transportation.” Id. at *1. The lease further provided that
payments of royalty were to be “based on sales of leased
substances to unrelated third parties at prices arrived at through
arms length negotiations. Royalties to Lessor or leased substances

not sold in an arms length transaction [would] be determined
based on prevailing values at the time in the area.” Id.

Chesapeake Exploration, L.L.C. (Chesapeake Exploration),
the lessee, sold its gas through the operator, Chesapeake Operating,
Inc., to an affiliate, Chesapeake Energy Marketing, Inc. (CEMI),
at the wellhead. CEMI then transported the gas to off-lease
delivery points, some quite distant, where it sold it to unaffiliated
purchasers. CEMI paid Chesapeake Exploration the weighted
average sales price received for the gas on its downstream sales,
after deducting post-production costs CEMI incurred between the
wellhead and the delivery points, and Chesapeake Exploration
paid royalty to its lessors based on the price it received from
CEMI. Id.

Because Chesapeake Exploration sold the gas at the well-
head, the court held, the price it received from its affiliate at that
point of sale was without deduction of post-production costs. Id.
at *2. Since there was no contention that “the sales to unaffiliated
purchasers [downstream] were at less than market value, Chesa-
peake could arrive at the market value at the wellhead by deduct-
ing reasonable post-production costs . . . .” Id. The court rejected
the lessors’ argument that the lease prohibited the point of sale
from being at the wellhead if gas were sold to an affiliated
purchaser by requiring royalty payments to be based on sales to
unrelated third parties at prices negotiated at arm’s length. Id. at
*5. The same section of the lease, it pointed out, “specifically
contemplates that if the lessee sells gas to an affiliate, the royalty
shall ‘be determined based on prevailing values at the time in the
area.’ . . . [and] does not require the point of sale to be the point
at which the gas is ultimately sold to a non-affiliated entity.” Id.

U T A H  —  M I N I N G

A N D R E W  J .  L E M I E U X

—  R E P O R T E R  —

OIL SANDS MINE PERMITTEE PREVAILS IN DISPUTE BEFORE

THE SUPREME COURT OF UTAH

In Vol. XXIX, No. 4 (2012) of this Newsletter, we reported
on a decision of the Utah Water Quality Board (WQB), which
affirmed the “permit-by-rule” status of US Oil Sands Inc.’s (US
Oil Sands) PR Spring oil sands mining operation and exempted
US Oil Sands from the requirement to apply for a groundwater
discharge permit pursuant to Utah Admin. Code r. 317-6-6. In
2008, the Utah Division of Water Quality (DWQ) determined that
US Oil Sands’ mine qualified for permit-by-rule status. This
determination was not challenged. In 2011, US Oil Sands received
confirmation of its permit-by-rule status in light of several minor
operational changes to its plans for the mine. Within 30 days of
DWQ’s 2011 confirmation, Living Rivers, an environmental
advocacy group, asked for administrative review. After a hearing
before an administrative law judge (ALJ), the WQB adopted the
ALJ’s recommended order and upheld DWQ’s permit-by-rule
determination. Living Rivers petitioned for review of the WQB’s
decision in the Utah Court of Appeals. The court of appeals
certified Living Rivers’ petition to the Supreme Court of Utah,
and on June 24, 2014, the court dismissed the petition as untimely.
Living Rivers v. U.S. Oil Sands, Inc., 2014 UT 25.
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On appeal, Living Rivers challenged “the regulatory def-
inition of ‘ground water’ ” used in DWQ’s determination of
the project’s permit-by-rule status and “the [DWQ Executive]
Secretary’s finding that there was no ground water present at the
site in question.” Id. ¶ 13. DWQ and US Oil Sands “defend[ed]
the issuance of the permit by rule on its merits” and argued that
issue preclusion barred Living Rivers’ challenge to the permit.
Id. ¶ 14. US Oil Sands also argued that Living Rivers’ petition
was an untimely challenge to the 2008 permit-by-rule deter-
mination, which was immune from challenge because Living
Rivers did not challenge it within the 30-day time period
provided by Utah law. Id. ¶¶ 14, 18. The court did not address
the issue preclusion argument or the merits of DWQ’s permit-by-
rule status determination. Rather, it focused on the timeliness of
Living Rivers’ challenge, deeming that issue to be “a question of
jurisdictional significance.” Id. ¶ 18.

The court observed that a petition for review of an agency
decision must be filed within 30 days of the decision and that “[i]f
no such request is filed, the agency action is final and conclusive
and may not be subject to collateral attack.” Id. (citing Utah Code
Ann. § 63G-4-301(1)(a)). Applying the rule to the facts of this
case, the court determined that “the 2008 permit by rule became
conclusive and final—insulated from collateral attack—as of
[April 3, 2008].” Id. ¶ 19. Living Rivers contended that its
challenge to the permit-by-rule determination was timely filed
“because the ALJ upheld the Secretary’s 2011 modification
determination in a manner reaffirming the basis for the 2008
permit by rule . . . .” Id. ¶ 20. The court disagreed, ruling that
Living Rivers’ challenge was directed to the substance of the 2008
permit-by-rule, rather than to the changes to US Oil Sands’ plans
for the project that led to DWQ’s confirmation of the mine’s
permit-by-rule status in 2011. Id. ¶ 21.

The court cited the DWQ Executive Secretary’s determina-
tion in 2008 that “the de mimimis effects exception to the
permitting process—as well as the [Utah] administrative code’s
definition of ground water—applied to the decision before him.”
Id. ¶ 22. The court also noted that in 2008

the Secretary made factual findings as to the amount of
water at the site and its connection (or lack thereof) to
other ground water, regional aquifers, etc. He also made
further findings of fact—as to the waste that would be
discharged from U.S. Oil Sands’ proposed facility, and
as to its propensity to pollute waters of the state. Finally,
the Secretary made the mixed determination that U.S.
Oil Sands met the standards for the de minimis exception
and was eligible for a permit by rule.

Id.

The court found that the 2011 confirmation was more limited
because it only required consideration of whether the changes
in US Oil Sands’ plans affected the Secretary’s conclusion in
2008 that the project qualified for permit-by-rule status. Id. ¶ 23.
The court noted that “[w]ithout reconsidering [the determinations
made by the Secretary in 2008], the Secretary simply decided
that they were not affected by any of the modifications proposed
in 2011.” Id. Because Living Rivers’ challenge was based on
the final determinations made by DWQ in 2008, rather than
DWQ’s evaluation of the proposed changes in 2011, the court
dismissed the petition as untimely. Id. ¶ 25. In doing so, the court

“underscore[d] the significance of time limits on administrative
petitions for review,” noting that “[s]uch time limits are not just
arbitrary cutoffs. They are important markers, establishing the
point at which a party to an administrative proceeding may move
forward in reliance on the finality of an agency decision. This case
is a prime illustration of this point.” Id. ¶ 26.

Editor’s Note: The reporter’s law firm serves as counsel for
US Oil Sands Inc.

W E S T  V I R G I N I A  —  M I N I N G

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

PENNSYLVANIA AGENCY MAY SUE MINING COMPANY

UNDER WEST VIRGINIA COMMON LAW TO RECOVER

NATURAL RESOURCE DAMAGES

In Pennsylvania Fish & Boat Commission v. Consol Energy,
Inc., 758 S.E.2d 762 (W. Va. 2014) (per curiam), the West
Virginia Supreme Court of Appeals held that the Pennsylvania
Fish and Boat Commission (PFBC) has standing to bring a civil
action in the West Virginia courts seeking damages for the loss of
fish and other aquatic life allegedly caused by a discharge of
pollutants into Dunkard Creek, which crosses the border from
West Virginia into Pennsylvania.

A massive fish kill occurred in Dunkard Creek in September
2009. An investigation by the U.S. Environmental Protection
Agency (EPA), the West Virginia Department of Environmental
Protection (WVDEP), the Pennsylvania Department of Environ-
mental Protection, and PFBC determined that elevated levels of
chloride and total dissolved solids (TDS) created favorable
conditions for the growth of Prymnesium parvumi, or golden
algae, which, in turn, released a toxin that caused the fish kill.
Id. at 764.

Consol Energy, Inc. (Consol) operates longwall coal mines in
West Virginia and Pennsylvania and has National Pollutant
Discharge Elimination System (NPDES) permits from the WVDEP
that regulate point source discharges from Consol’s mines into
Dunkard Creek and other waterways. Id. The U.S. Department of
Justice (DOJ) and EPA sued Consol in the U.S. District Court for
the Northern District of West Virginia for violations of the federal
Clean Water Act (CWA), 33 U.S.C. §§ 1251–1387, alleging that
Consol violated the NPDES permits by discharging pollutants into
Dunkard Creek “that created and/or contributed to the conditions
favorable for the golden algae to thrive and bloom which
ultimately led to the fish kill.” 758 S.E.2d at 764. Consol agreed
to a consent decree, under which it agreed to pay a $5.5 million
civil penalty, although it did not admit liability for the fish kill. It
also agreed to spend $200 million on a facility that would treat the
mine water before it is discharged. Consol agreed to a separate
consent decree with WVDEP under which it agreed to pay
$500,000 to WVDEP for loss of fish and aquatic life. Neither
consent decree made any provision for damages that occurred in
Pennsylvania’s waters. Id.

After receiving authorization from the Pennsylvania Attorney
General, PFBC filed suit against Consol in the Circuit Court of
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Monongalia County on September 2, 2011, seeking recovery of
damages allegedly caused by Consol’s discharge of pollutants into
Dunkard Creek. Id. at 765. Similar to the complaint filed by DOJ
and EPA, PFBC alleged that “Consol discharged significant
amounts of chloride . . . into Dunkard Creek,” which exceeded the
limits allowed under the NPDES permits, and that TDS levels
were high enough to lead to the golden algae releasing toxins into
Dunkard Creek that were fatal to fish and other aquatic life. Id.
PFBC sought damages for recovery of the wildlife, the cleanup,
investigation costs, future restoration costs, punitive damages,
and attorneys’ fees under various West Virginia common law
theories, including nuisance, trespass, negligence, and negligence
per se. Id.

Consol removed the case to the U.S. District Court for the
Northern District of West Virginia, asserting federal jurisdiction
and the CWA’s complete preemption of PFBC’s claims. The
federal district court granted PFBC’s motion to remand the case
to state court and held that the common law claims asserted by
PFBC had not been completely preempted by the CWA. Id.

Following remand, Consol filed a motion to dismiss on
the ground that the circuit court did not have subject matter
jurisdiction because PFBC only had the legal authority to bring
Pennsylvania causes of action arising under Pennsylvania law for
the loss of aquatic life, and PFBC had no authority to bring an
action under the West Virginia Water Pollution Control Act,
W. Va. Code § 22-11-25, which Consol argued was “the exclusive
basis for seeking recovery for loss of fish or aquatic life in West
Virginia courts . . . .” 758 S.E.2d at 765.

The circuit court granted Consol’s motion to dismiss, but that
decision was reversed by the West Virginia Supreme Court of
Appeals. The court found that “the sole issue on appeal is whether
PFBC has standing to bring this action.” Id. at 766–67. Applying
the three-prong test for standing set forth in Findley v. State Farm
Mutual Automobile Insurance Co., 576 S.E.2d 807 (W. Va.
2002), the court held that a party has standing to sue if:

(1) it has suffered an “injury-in-fact,” which the court
defined as “an invasion of a legally protected interest
which is (a) concrete and particularized and (b) actual
or imminent and not conjectural or hypothetical.”
Consol, 758 S.E.2d at 767 (quoting Findley, 576 S.E.2d
at 821);

(2) it establishes a causal connection between the injury-in-
fact and the conduct alleged in the lawsuit; and

(3) a favorable decision of the court will likely redress the
injury.

Id. The court held that PFBC satisfied the Findley test because the
2009 fish kill resulted in “an actual and concrete injury” suffered
by PFBC, which was allegedly caused by Consol’s discharge of
pollutants into Dunkard Creek, and that PFBC’s injuries would
be redressed if a jury awarded damages for the loss of aquatic
life and the costs of investigation, cleanup, and future stream
restoration. Id.

The court also held that PFBC had the authority under
Pennsylvania law to bring the West Virginia common law claims
against Consol in a West Virginia court. The court rejected
Consol’s argument that 30 Pa. Cons. Stat. Ann. § 2506(b) limited
PFBC’s authority to bring civil actions to instances where the

damages were a result of violations of the Pennsylvania Fish and
Boat Code. Consol, 758 S.E.2d at 767–68. Instead, the court
agreed with PFBC that the Pennsylvania Fish and Boat Code
granted the agency “broad statutory authority to commence ‘a
civil action against any person who kills any fish,’ ” and that this
authority was not limited to violations of the Pennsylvania Fish
and Boat Code. Id. at 768 (quoting 30 Pa. Cons. Stat. Ann.
§ 2506(a)). The court also found that, under Pennsylvania law,
since the Pennsylvania legislature vested PFBC with the duty to
“protect, preserve, and manage fish,” id. at 768–69, PFBC would
have a “substantial interest” in litigation “touching upon [such]
concerns” and “the legislature has implicitly ordained that such an
agency is a proper party litigant . . . .” Id. at 769 (quoting Pa.
Game Comm’n v. Dep’t of Envtl. Res., 555 A.2d 812, 815 (Pa.
1989)).

ENVIRONMENTAL QUALITY BOARD MUST REQUIRE A

“REASONABLE POTENTIAL ANALYSIS” IN THE ABSENCE OF

ADEQUATE SCIENTIFIC CONSENSUS

In Sierra Club v. Patriot Mining Co., No. 13-0256, 2014
WL 2404299 (W. Va. May 30, 2014) (unpublished), the West
Virginia Supreme Court of Appeals, in a 3-2 decision, affirmed
in part and vacated in part an order by the Circuit Court of
Kanawha County that overturned a West Virginia Environmental
Quality Board (EQB) decision requiring the WVDEP to conduct
reasonable potential analyses and set effluent limitations for
sulfate, conductivity, and TDS to meet West Virginia’s narrative
water quality standards.

In April 2010, EPA issued guidance that the CWA “requires
NPDES permits to contain water quality-based effluent limita-
tions when necessary to meet water quality standards.” Id. at *1
(quoting EPA Memorandum, “Improving EPA Review of
Appalachian Surface Coal Mining Operations Under the Clean
Water Act, National Environmental Policy Act, and the Environ-
mental Justice Executive Order” (Apr. 1, 2010) (EPA Guid-
ance)). The EPA Guidance further explained that permitting
authorities “must conduct a ‘reasonable potential analysis’ to
determine whether the limits are necessary.” Id. (quoting EPA
Guidance). In August 2010 the WVDEP issued its own guidance
document, requiring permits to include whole effluent toxicity
(WET) limitations in the event that “the WVDEP concluded that
an outlet had a reasonable potential to cause or contribute to an
‘excursion’ from the narrative water quality criteria . . . .” Id.
(citing WVDEP, “Permitting Guidance for Surface Coal Mining
Operations to Protect West Virginia’s Narrative Water Quality
Standards, 47 C.S.R. 2 §§ 3.2.e and 3.2.i” (Aug. 12, 2010)
(WVDEP Guidance)). The WVDEP Guidance also required
permits to “include monitoring requirements and triggers to
determine whether such reasonable potential exists” if there was
insufficient data. Id. If the monitoring showed a reasonable
potential, then the permit would be reopened and WET limits
would be added. Id.

Patriot Mining Company (Patriot) operates a surface mine in
Monongalia County, known as the New Hill West Surface Mine.
In August 2010, in connection with an expansion of the mine,
Patriot obtained a modification of its NPDES permit from the
WVDEP. The modified permit concerned four outlets into Scotts
Run or an unnamed tributary of Scotts Run and it established
maximum daily discharge limits for iron and aluminum at all
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outlets, and for manganese at three of the outlets. Id. It also
required quarterly reporting from Patriot regarding the discharge
of other materials, but it “did not set effluent limitations for most
of those materials.” Id. (footnote omitted). The permit established
limits for pH, total suspended solids, and settleable solids, and it
required reporting for sulfate, specific conductance, and TDS.
The WVDEP issued the WVDEP Guidance three days after it
issued the modified permit to Patriot. Id.

The Sierra Club appealed the permit modification to the EQB
before Patriot could begin mining the expansion. Id. at *2. After
a four-day hearing in December 2010, the EQB entered a final
order in which it found that the Sierra Club had demonstrated that
increased concentrations of sulfate, calcium, magnesium, and
bicarbonate ions had raised the watershed’s levels of sulfate,
conductivity, and TDS above limits known to cause harm to
aquatic life, which violated West Virginia’s narrative water
quality standards. Id. “The EQB remanded the permit modifica-
tion to the WVDEP to conduct the appropriate analyses for
conductivity, sulfate, TDS, and arsenic, and to include appropriate
effluent limitations,” and Patriot “appealed that decision to the
circuit court with respect to the EQB’s findings related to sulfate,
conductivity, and TDS.” Id.

In September 2012, the circuit court remanded the matter
to the EQB to “provide a more detailed explanation of its
methodology . . . .” Id. The circuit court also found that the
EQB’s order did not include “a reasoned and articulate decision
that can be subject to effective judicial review.” Id. The circuit
court further ordered the EQB to “include guidance to calculate
threshold values for regulating conductivity, TDS, and sulfate.”
Id. Following remand, the EQB issued a supplemental final order
in which it “directe[d] the WVDEP [to] use the EPA guidance,”
along with other research, “as a roadmap toward setting effective
conductivity limits on the New West Hill permit.” Id. (alterations
in original) (footnotes omitted).

In February 2013, the circuit court reversed the EQB and
found that its decision was arbitrary and capricious because it had
infringed upon WVDEP’s authority when it ordered WVDEP to
follow the EPA Guidance, a decision that gave “no deference to
WVDEP’s interpretation of water quality standards.” Id. The
Sierra Club appealed to the West Virginia Supreme Court of
Appeals. The court described the issue as “a question of whether
the EQB had a sufficient basis for remanding the permit to
the WVDEP with the requirement that the WVDEP conduct
reasonable potential analyses and set effluent limitations for
sulfate, conductivity, and TDS to meet State narrative water
quality standards.” Id. at *5 (footnote omitted). To this, the court
answered no, finding no “adequate agreement in the scientific
community to trigger the WVDEP to conduct a reasonable
potential analysis regarding sulfate, conductivity, or TDS under
these circumstances.” Id. Further, the court found that the EQB’s
final order and supplemental order did not explain why the EQB
ignored this lack of adequate scientific agreement or how the
reasonable probability analyses related to the narrative water
quality standards. Id. Without such explanations, the EQB’s
orders were arbitrary and the circuit court could disregard EQB’s
findings of fact. Id.

As a result, the court

affirm[ed] the final order of the circuit court insofar as
it reversed the portions of the final and supplemental
orders of the EQB that would have required the
WVDEP to conduct reasonable potential analyses and
thereafter include specific effluent limitations with
regard to sulfate, conductivity, and TDS in the modified
permit.

Id. at *6. Additionally, “[t]o the extent that the final order [of the
circuit court] purports to reverse the EQB’s ruling on those
matters not raised on appeal to the circuit court, that order is
vacated.” Id.

PRIVATE CLAIMS INVOLVING STATE BOUNDARY LINES CAN

BE HEARD IN STATE COURT

In Lowe v. Richards, No. 13-0234, 2014 WL 1408471
(W. Va. Apr. 10, 2014) (unpaginated), rev’g Hegyi v. Demar
Revocable Trust, No. 11C979, 2013 WL 7854113 (W. Va. Cir.
Ct. Feb. 15, 2013), the West Virginia Supreme Court of Appeals
overruled a circuit court’s determination that it lacked subject
matter jurisdiction to determine the location of the boundary line
between West Virginia and Virginia in a suit between private
litigants. The court also held that the West Virginia Boundary
Commission (Commission) lacked the power to make this
decision because the Commission’s authority over state boundary
lines only arises on requests from the governor or the legislature.
The court further held that neither the State of West Virginia nor
the Commonwealth of Virginia was required to be joined as a
party to the litigation, reversing the circuit court’s dismissal of the
case for failure to join the states as indispensable parties.

Frederick County, Virginia, and Berkeley County, West
Virginia, share a common boundary line. The Hegyi Trust (Trust)
owned a 29-acre tract on the eastern boundary line of Frederick
County, Virginia. Dean and Martha Lowe owned a 50-acre tract
on the western boundary line of Berkeley County, West Virginia.
In November 2011, the Trust filed a civil action against the Lowes
in the Circuit Court of Berkeley County seeking to establish a
right-of-way across the Lowes’ land so that the Trust could access
the tract in Virginia. The Lowes filed a counterclaim against the
Trust and a third-party complaint against Joseph and Joyce
Richards, who owned a 9.89-acre tract, adjacent to the Lowes, but
apparently located in Frederick County, Virginia. The Lowes
alleged that part of the land owned by the Trust and by the
Richardses was, in fact, located in Berkeley County and that the
Lowes had adversely possessed such land. Lowe, 2014 WL
1408471. The Lowes’ surveyor had determined that

the boundary line between West Virginia and Virginia,
in relation to the property claimed by the [Trust] and the
Richards[es], was N. 50° 16’ 09” West. The Lowes
contended that any of the real property claimed by the
[Trust] and the Richards[es] that was north of [that] line
was in West Virginia.

Id.

The Richardses moved to dismiss the Lowes’ counterclaim
and third-party complaint and the circuit court granted their
motion to dismiss. By order dated February 15, 2013, the circuit
court held that “it lacked subject matter jurisdiction of the Lowes’
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claims because those claims had to be litigated in the United
States Supreme Court or in a state administrative proceeding.” Id.
The circuit court further held that the State of West Virginia and
the Commonwealth of Virginia were indispensable parties to the
litigation and that the Lowes had failed to join those indispensable
parties. Id. The Lowes appealed and the West Virginia Supreme
Court of Appeals reversed.

The court recognized that the U.S. Supreme Court has
“original jurisdiction over cases in which a State shall be a Party.”
Id. (internal quotation marks omitted) (quoting Maryland v.
Louisiana, 451 U.S. 725, 735 (1981)). The court also recognized
that Congress has additionally conferred on the U.S. Supreme
Court “original and exclusive jurisdiction of all controversies
between two or more States.” Id. (quoting Maryland, 451 U.S. at
735). Such restrictions on the circuit court’s jurisdiction did not
arise in this case because neither West Virginia nor Virginia was
a party to the Lowes’ lawsuit. Id. Instead, the court concluded that
the U.S. Supreme Court has already determined, on at least two
occasions, that “its original jurisdiction is not invoked when
private parties dispute the location of boundary lines between
non-party states.” Id.

In Durfee v. Duke, 375 U.S. 106 (1963), the U.S. Supreme
Court held that “state courts could resolve interstate boundary line
property disputes by private citizens but that such determinations
are not binding on the affected states.” Lowe, 2014 WL 1408471.
More recently, the U.S. Supreme Court held in Mississippi v.
Louisiana, 506 U.S. 73 (1992), that a federal district court had
“subject matter jurisdiction over the dispute of private parties as
to the location of the boundary line between [Louisiana and
Mississippi],” but only the U.S. Supreme Court had jurisdiction
over a third-party complaint seeking a determination of the
boundary line filed by the State of Louisiana against the State of
Mississippi. Lowe, 2014 WL 1408471. Based upon these same
authorities, the West Virginia Supreme Court of Appeals also held
that “in a real property action involving private parties that
requires the determination of the boundary line between West
Virginia and another state, neither the state of West Virginia nor
the other state are required parties to the litigation.” Id.

The court also reversed the circuit court’s decision that it
lacked subject matter jurisdiction over the boundary line dispute
because such a dispute must be resolved by the Commission,
pursuant to W. Va. Code § 29-23-2, which provides for the
creation of a boundary commission consisting of three West
Virginia citizens who have experience in map reading and
surveying, who “shall investigate state, county and municipal
boundary disputes when requested to do so by the governor
or Legislature.” Lowe, 2014 WL 1408471 (emphasis added)
(quoting W. Va. Code § 29-23-2(a)). The court found that the
statute is clear and unambiguous and that it “expressly limits the
authority of the Boundary Commission to act only when requested
by the governor or Legislature.” Id.

C A N A D A  —  O I L  &  G A S

V I V E K  T . A .  W A R R I E R

K E V I N  Z H O U

—  R E P O R T E R S  —

TSILHQOT’IN NATION V. BRITISH COLUMBIA: A DECLARATION

OF ABORIGINAL TITLE

Tsilhqot’in Nation v. British Columbia, 2014 SCC 44, marks
the first time in history that an Aboriginal group has been
successfully granted Aboriginal title. The decision of the Supreme
Court of Canada clarifies the test to establish Aboriginal title, and
once title is established, what must be shown by the government
to justify infringement of Aboriginal title in the absence of
consent. Moreover, the Court confirmed that provincial laws
and regulations may apply to Aboriginal title lands, subject to
considerations of justified infringement under section 35 of the
Constitution Act, 1982.

In 1983, the Province of British Columbia granted a com-
mercial logging licence on land the Tsilhqot’in Nation (Nation)
asserted was their traditional territory. Talks between the parties
were fruitless and the Nation initiated a civil action. Tsilhqot’in,
2014 SCC 44, para. 5. The key issue in the action was whether
the Nation held Aboriginal title to all or part of the land.

What Is Aboriginal Title?

With respect to the nature of Aboriginal title, the Supreme
Court clarified that Aboriginal title is an independent, beneficial
legal interest, giving rise to a fiduciary duty on the part of the
Crown. Id. paras. 69–70. A declaration of Aboriginal title confers
the right to use and control the land and to reap the benefits
flowing from its resources. It allows for the use of the land in a
way that benefits the collective as a whole, including future
generations. Id. paras. 73–74.

The Test to Establish Aboriginal Title

The Supreme Court clarified the test set out in its 1997 ruling
in Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, which
held that Aboriginal title can be found if the Aboriginal group
occupied the area with sufficiency, continuity, and exclusivity.
Tsilhqot’in, 2014 SCC 44, para. 26.

Sufficiency considers the Aboriginal group’s regular occu-
pation over the territory and fact-specific elements such as “the
group’s size, manner of life, material resources, and technologi-
cal abilities, and the character of the lands claimed.” Id. para. 35
(quoting Delgamuukw, [1997] 3 S.C.R. 1010, para. 149). To
determine whether they used the lands regularly, the Court
considered evidence of strong presence on the land demonstrat-
ing the claimant group’s control and exclusive stewardship of the
lands. See id. para. 38.

Continuity is relevant when an Aboriginal group relies on
its present occupation of the land as proof of pre-sovereignty
occupation. The Court stated that “for evidence of present
occupation to establish an inference of pre-sovereignty occupa-
tion, the present occupation must be rooted in pre-sovereignty
times.” Id. para. 46. The courts have held that this does not
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require an unbroken chain of continuity. Id. (citing R. v. Van der
Peet, [1996] 2 S.C.R. 507).

Exclusivity involves an intention and capacity to exclusively
control the land. Id. para. 47. Proof of exclusivity may distinguish
Aboriginal title from Aboriginal rights, such as the right to hunt
and fish on the lands. Such rights may be found without exclusive
occupation, while Aboriginal title requires exclusive occupation.
Exclusivity may be found by evidence of the exclusion of others,
access allowed only by permission from the Aboriginal group, or
a lack of challengers to occupation. Id. para. 48.

The Supreme Court recognized the trial judge’s finding that
Aboriginal title had been established in this case. First, the Nation
regularly used the land claimed. Id. para. 55. Second, “direct
evidence of more recent occupation alongside archeological
evidence, historical evidence, and oral evidence from Aboriginal
elders . . . indicated a continuous [Nation] presence in the claim
area.” Id. para. 57. Finally, “the [Nation], prior to the assertion of
sovereignty, repelled other people from their land and demanded
permission from outsiders who wished to pass over it.” Id.
para. 58.

The Test to Justify Infringement of Aboriginal Title

If the Crown seeks to use or grant use to land for which an
Aboriginal group claims title, it must have obtained prior consent.
Id. para. 76. In the absence of such consent, the Crown must
justify the infringement on Aboriginal title, which requires the
Crown to demonstrate the following:

(1) The Crown discharged its procedural duty to consult and
accommodate.

(2) The Crown’s actions involved a compelling and sub-
stantial objective. Both the Aboriginal and the broader
public perspective must be considered to determine the
presence of such an objective, for example, agriculture,
forestry, mining, hydroelectric power, general eco-
nomic development, protection of the environment or
endangered species, building of infrastructure, or the
settlement of foreign populations.

(3) The Crown’s actions are consistent with its fiduciary
obligations, as outlined in a previous Supreme Court
decision entitled R. v. Sparrow, [1990] 1 S.C.R. 1075.
Under the fiduciary duty, the infringement must also be
proportional, meaning: (i) the infringement is rationally
connected to the government’s goal, (ii) the infringement
goes no further than necessary to achieve the goal, and
(iii) the adverse effects of the infringement on Aborig-
inal impacts do not outweigh the benefits.

Tsilhqot’in, 2014 SCC 44, paras. 77–87. Previously issued
authorizations, projects, and legislation (even if previous con-

sultation had been deemed adequate) may be revisited or even
cancelled if the authorization can no longer be justified and there
is further infringement on the subsequently established Aboriginal
title. Id. para. 92.

In this case, the Crown did not consult the Nation on uses
of the land or accommodate their interests when issuing the
commercial logging licences permitting third parties to conduct
forestry activity and construct related infrastructure on the land.
Thus, the Crown failed to justify its infringement on Aboriginal
title. See id. para. 95.

Provincial Regulation on Aboriginal Title Land

The Supreme Court held that provinces may continue to
regulate land for which Aboriginal title is claimed, but they are
constrained by section 35 of the Constitution Act, 1982, which
requires the Crown to have a compelling and substantive objective
and to act according to the fiduciary duty owed to the Aboriginal
people. The province’s power may also “be limited by the federal
power over ‘Indians, and Lands reserved for the Indians’ under s.
91(24) of the Constitution Act, 1867.” Tsilhqot’in, 2014 SCC 44,
para. 103.

If a province contemplates applying provincial legislation to
Aboriginal title lands, it must consider whether there is a prima
facie infringement on the Aboriginal right, and then whether that
infringement can be justified. Id. para. 120. Provincial legislation
dealing with environmental protection has passed the Sparrow
test, which analyses whether there is an infringement on the
Aboriginal right through the following factors: “(1) whether the
limitation imposed by the legislation is unreasonable; (2) whether
the legislation imposes undue hardship; and (3) whether the
legislation denies the holders of the right their preferred means of
exercising the right.” Id. para. 122.

The Supreme Court stated that there could be no compelling
and substantial objective in this case, as the Crown failed to
discharge the onus of proof on the economic benefits and the need
to prevent the spread of the mountain pine beetle. Id. para. 126.
However, the Court noted that economic viability, as a compelling
and substantial objective, must be weighed against its detrimental
effects on the Aboriginal rights. Id. para. 127.

The Court determined inter-jurisdictional immunity (“where
laws enacted by one level of government impair the protected core
of jurisdiction possessed by the other level of government,” id.
para. 131), as considered by the British Columbia Court of
Appeal, does not apply in this case because “the problem in cases
such as this is not competing provincial and federal powers, but
rather tension between the right of the Aboriginal title holders to
use their land as they choose and the province which seeks to
regulate it, like all other land in the province.” Id. para. 144.
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F E D E R A L  —  M I N I N G

M I C H A E L  R .  M C C A R T H Y

—  R E P O R T E R  —

COURT OF FEDERAL CLAIMS REJECTS THE BLM’S POSITION
ON NON-PAYMENT OF MAINTENANCE FEES FOR
UNPATENTED MINING CLAIMS

Background
In Silver Buckle Mines, Inc. v. United States, 117 Fed. Cl.

786 (2014), the plaintiff sued the Bureau of Land Management
(BLM) for a refund of the maintenance fees it had paid in 2012
for the 2013 assessment year for 72 unpatented lode mining
claims in Idaho. The plaintiff argued that as a result of a change
to the maintenance fee statute, Congress did not require mainte-
nance fees for lode claims in the 2013 assessment year for
lode claims located before August 10, 1993. Id. at 789. See 30
U.S.C. § 28f(a)(1). On December 23, 2011, Congress amended
section 28f to eliminate a perceived ambiguity in the statute about
whether maintenance fees for unpatented mining claims were due
on August 31 or September 1. See Dep’t of the Interior, Env’t, &
Related Agencies Appropriations Act, 2012, Pub. L. No. 112-74,
div. E, tit. IV, § 430, 125 Stat. 786, 1047 (2011). See also Vol.
XXIX, No. 2 (2012) of this Newsletter. But the amendment also

continued on page 2
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—  R E P O R T E R  —

TENTH CIRCUIT AFFIRMS EFFECT OF UNITIZATION ON
SURFACE ACCESS

A recent decision by the U.S. Court of Appeals for the Tenth
Circuit, Entek GRB, LLC v. Stull Ranches, LLC, 763 F.3d 1252
(10th Cir. 2014), aff’g 937 F. Supp. 2d 1328 (D. Colo. 2013),
affirmed a federal oil and gas lessee’s right to enter onto the
surface of Stock-Raising Homestead Act (SRHA) lands, not only
to access and develop a federal oil and gas lease under the surface
of the leasehold, but also to access, develop, and maintain federal
minerals under other surface within a federal unit. At issue was
a disagreement between a rancher in rural Colorado and an oil
and gas operator holding the federal lease under Stull Ranches,
LLC’s (Stull) ranch and much of the adjacent property. Entek
GRB, LLC (Entek) sought permission to enter onto the ranch to
develop new wells on the ranch itself, and to access one of its
existing wells on adjacent surface owned by the Bureau of Land
Management (BLM). The only available road to the adjacent
BLM surface estate crosses the Stull ranch. When access was
denied, Entek sought relief in the U.S. District Court for the

continued on page 3
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R A N D Y  D A N N

—  R E P O R T E R  —

EPA PROPOSES THAT STATES ELIMINATE AFFIRMATIVE
DEFENSES FOR EXCESS EMISSIONS DURING MALFUNCTION
EVENTS UNDER THE CLEAN AIR ACT

On September 17, 2014, the U.S. Environmental Protec-
tion Agency (EPA) issued a supplemental notice of proposed
rulemaking finding certain affirmative defense provisions for
malfunction events in various state implementation plans (SIP)
to be “substantially inadequate” under the Clean Air Act (CAA),
42 U.S.C. §§ 7401–7671q. See 79 Fed. Reg. 55,920 (Sept. 17,
2014). EPA’s proposal constitutes a reversal of EPA’s long-
standing policy regarding the appropriateness of such malfunction
affirmative defenses and could have significant impacts on a
number of industries that are regulated under the CAA and state
implementing regulations.

EPA initially proposed in February 2013 to eliminate affir-
mative defenses for excess emissions during startup and shutdown
events. See 78 Fed. Reg. 12,460 (Feb. 22, 2013). In that initial
proposal, EPA continued to maintain that affirmative defenses for
excess emissions during malfunction events were appropriate
under the CAA, if appropriately tailored. Indeed, EPA recognized
that such malfunction events are often unavoidable and therefore
appropriate under the CAA:

An affirmative defense provision can be a means of
striking a reasonable balance between the requirements
of the CAA and the realities and limits of technology.
Air agencies and the EPA must ensure continuous
compliance but also recognize that, despite diligent

continued on page 4
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deleted the word “before” in 30 U.S.C. § 28f(a)(1), which raised
the question of whether maintenance fees were required for lode,
mill site, or tunnel site claims located before August 10, 1993. See
Vol. XXX, No. 1 (2013) of this Newsletter. After amendment, the
claim maintenance fees statute read as follows:

The holder of each unpatented lode mining claim, mill
site, or tunnel site, located pursuant to the mining laws
of the United States, whether located before, on or after
August 10, 1993, shall pay to the Secretary of the
Interior, on or before September 1 of each year, to the
extent provided in advance in Appropriations Acts, a
claim maintenance fee . . . .

Id. § 28f(a)(1) (2013) (additions made by 2011 amendment shown
in underline, deletions shown in strikethrough).

On March 26, 2013, the maintenance fee statute was
amended again to insert the word “before,” so that the statute read
“before, on, or after August 10, 1993.” Full-Year Continuing
Appropriations Act, 2013, Pub. L. No. 113-6, div. F, tit. IV,
§ 1403, 127 Stat. 198, 419 (codified at 30 U.S.C. § 28f(a)(1)).
But from December 23, 2011, to March 26, 2013, the deletion of
the word “before” meant that “the most natural reading of the
amended statute indicated that the maintenance fee had been
eliminated for unpatented non-placer claims located before
August 10, 1993.” Silver Buckle, 117 Fed. Cl. at 789.

The BLM moved to dismiss the plaintiff’s lawsuit for failure
to state a claim. The court examined three issues to decide the
motion, including whether (1) the statute as amended in 2011
could be read to require claim maintenance fees for lode claims
located prior to August 10, 1993; (2) the BLM could require
maintenance fees under the Independent Offices Appropriation
Act (IOAA), 31 U.S.C. § 9701(b); and (3) the plaintiff was
prohibited from seeking a refund because it did not object when
it made its 2013 assessment year payment. Silver Buckle, 117 Fed.
Cl. at 791.
Plain Meaning of Maintenance Fee Statute Controls

With regard to the interpretation of the statute, the court held
that the statute as amended on December 23, 2011, was clear on
its face that maintenance fees for lode claims located prior to
August 10, 1993, were not required for the 2013 assessment year.
Id. at 792–93. As a result, the court need not “resort to extrinsic
evidence” to determine if Congress meant to exempt pre-August
10, 1993 claims from maintenance fees because the statute was
not ambiguous:

Here, the government has revealed no gap or ambiguity
for interpretive tools to eliminate. Without a gap or
ambiguity, there is nothing on which the canons of
construction may operate.
. . . .

In the end, all that can be drawn from a review of
the history of the provision is that Congress appears to
have changed its mind. Thus, the government is simply
asking the Court to read back into an unambiguous
statute a word that was deleted by Congress, thus
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

changing, not clarifying, the statute’s meaning. “Inter-
pretations” of this sort have not received a warm recep-
tion from the Supreme Court.

Id.

The court also noted that the BLM did not introduce “any
actual evidence that Congress did not intend to make any
substantive changes to the provision, but infers the intent of
Congress from the absence of evidence to the contrary.” Id. at 793
(citations omitted). Accordingly, the court stated that it could not
“reform the clear language of a statute based simply on its view
of statutory history when there is no ambiguity to be found in the
text.” Id. Further, although the procedural posture of the case was
the BLM’s motion to dismiss, and not whether the plaintiff
prevailed on the merits, the court stated that the BLM went
beyond its authority by requiring payment for pre-August 10,
1993 lode claims for the 2013 assessment year. Id.

The court similarly rejected the BLM’s argument that not
requiring claim maintenance fees for pre-August 10, 1993 lode
claims for the 2013 assessment year would produce absurd
results. The court held that neither the loss of revenue to the BLM
nor the return to the assessment work requirement for pre-August
10, 1993 lode claims automatically rendered the absurd. Id. at
793–95.
BLM’s Claim Maintenance Fee Regulation Issued Under
Section 28f, Not the IOAA

With regard to the IOAA, the court rejected the BLM’s
argument for dismissal that it could require maintenance fees
pursuant to the IOAA. The IOAA provides that the head of an
agency may set fees for services provided by the agency, and it
has been restricted by judicial interpretation to reimbursement for
direct and indirect costs borne by the agency for providing goods
or services to an identifiable party rather than the public at large.
Id. at 795 (citing Nat’l Cable Television Ass’n v. United States,
415 U.S. 336, 341 (1974); Bunge Corp. v. United States, 5 Cl. Ct.
511, 515 (1984)).

First, the court held that the policies behind the claim
maintenance fee statute of preventing speculation through claim
holding could not be considered by agencies in setting fees under
IOAA because of constitutional concerns related to Congress’
authority to levy taxes. Thus, the court held that the BLM must
show that the fee is related to costs actually incurred by the BLM
in providing the service, presumably of mining claim regulation,
and not to the policies underlying the claim maintenance fee
statute. Id. Second, the court recognized that in cases of contracts
between the government and a party, the agency could set fees
based on the market value of the contract. The court, however,
rejected application of that theory to claim maintenance fees
because the plaintiff owned an interest in real property with the
mining claims and there was no contract between the parties
giving the BLM discretion to set the fees. Id. at 795–96. Third,
the court stated that IOAA was not meant to apply in cases where
Congress has already authorized fees. Consistent with its rulings

on the lack of ambiguity with the statute, the court held that at the
same time Congress established a claim maintenance fee for post-
1993 lode claims it also set the fee to zero for pre-August 10,
1993 lode claims. Id. at 796. Lastly, the court held that the BLM
did not follow IOAA procedures for establishing fees and linking
them to the services provided, but rather the evidence the BLM
provided showed that the fees were established under the
maintenance fee statute. Id. at 796–97.
Voluntary Payment Affirmative Defense Cannot Be Raised
on a Motion to Dismiss

As to the plaintiff’s voluntary payment of claim maintenance
fees for pre-August 10, 1993 claims for the 2013 assessment year,
the court refused to decide the issue on the merits. Instead,
recognizing that the issue was before the court on the BLM’s
motion to dismiss, the court viewed the plaintiff’s payment of
maintenance fees for the 2013 assessment year as an affirmative
defense. Thus, because the affirmative defense may be negated by
the plaintiff during the course of the case, the court refused to
grant the BLM’s motion on this basis. Id. at 797–98.
Conclusion

Accordingly, the court denied the BLM’s motion to dismiss
and the case is ongoing. The BLM filed its answer to the
complaint on October 6, 2014, denying the plaintiff’s allegations
and listing voluntary payment as its sole affirmative defense.

F E D E R A L  —  O I L  &  G A S
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District of Colorado, which held that Entek had a right to use the
surface of the ranch to develop the leases below the ranch, but not
to access minerals not on Stull’s land. Id. at 1253. See Vol. XXX,
No. 2 (2013) of this Newsletter. Entek appealed the second
holding.

The Tenth Circuit vacated and remanded the district court
decision on the issue of access to wells on the adjacent properties.
Taking a turn through the history of the statutes from the SRHA,
see 43 U.S.C. § 299(a), to the unitization and drainage
amendments to the Mineral Leasing Act of 1920 (MLA), see 30
U.S.C. § 226(m), the court found that the answer hinged on the
fact that the lands in question were all subject to the Focus Ranch
Unit Agreement, which covered a 40,000-acre region. Entek, 763
F.3d at 1255. The court found that Stull was successor in interest
to land grants that subjected title not only to the federal reserved
mineral rights, but also to two specific federal reservations: (1) the
right to enter and use so much of the surface as is reasonably
incident to the exploration and removal of the mineral deposits;
and (2) the right to enact future laws regarding the disposal of the
mineral estate. Id. at 1255–56. The court found that the MLA was
one of those “future laws” and that the right to unitize the federal
mineral estate was within the federal right to regulate regarding
the disposal of the mineral estate. Id. at 1254. The Focus Ranch
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Unit Agreement was the mechanism by which, by regulation, the
federal government exercised its right to regulate and ensure
efficient development of the unit. Id. at 1255. See 43 C.F.R.
§ 3186.1(18)(b).

Similar to most federal unitization agreements, the Focus
Ranch Unit Agreement provides, in relevant part, that “drilling
and producing operations ‘upon any tract of unitized lands will be
accepted and deemed to be performed upon and for the benefit of
each and every tract of unitized land.’” Entek, 763 F.3d at 1255.
The court held that Entek, as the unit operator, “can enter and
occupy the surface above any leasehold in the unitized area to the
extent that surface access is reasonably incident to mining in any
leasehold in the unitized area.” Id. at 1256.

TAKINGS CLAIM BASED ON INDEFINITE SUSPENSION OF
FEDERAL OIL AND GAS LEASES NOT RIPE ABSENT DENIAL
OF APD

In a case that could have bearing on continuing and newly
emerging conflicts between oil and gas development and mining
for trona, coal, and potash throughout the Rocky Mountain states,
the U.S. Court of Federal Claims in Barlow & Haun, Inc. v.
United States, No. 08-847L, 2014 WL 4802941 (Fed. Cl. Sept.
26, 2014), found that a takings claim was not ripe because the
operator had not submitted an application for permit to drill
(APD) on any of its federal oil and gas leases. The leases at issue
are within an area that, through various planning exercises and
management decisions over a number of years, had been
designated by the BLM as the Mechanically Mineable Trona Area
(MMTA). Id. at *7. The effect of these planning and management
decisions was to make the MMTA administratively unavailable to
oil and gas leasing and to suspend, indefinitely, all existing leases
within the MMTA. Id. at *10. Because of boilerplate language in
the most recent BLM planning documents to the effect that BLM
would recognize valid existing rights, the court held that the
indefinite suspension, on its own, did not constitute either a taking
or a breach of contract. As to the takings claim, the court found
that because both the BLM and the operator could have taken
actions to un-suspend the leases through the submission of an
APD and BLM consideration of it, and the operator had not
submitted an APD, the claim was not ripe. The court found that
the claim would only ripen once an APD had been submitted and
denied. Id. at *16.

Similarly, although the court found that a breach of contract
claim against the BLM was ripe, it found that the BLM had not
repudiated the contract because it had stated that it would
recognize valid existing rights, which the court found to reflect
the BLM’s intent to honor existing oil and gas leases, not to
repudiate them. Id. at *20–21.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

efforts by sources, there may be limited unforeseen and
unavoidable circumstances that create difficulties in
meeting applicable emission limitations continuously.

Id. at 12,472.

According to EPA, its proposed reversal of this policy is
dictated by a recent decision of the U.S. Court of Appeals for the
District of Columbia Circuit. See Natural Res. Def. Council v.
EPA, 749 F.3d 1055 (D.C. Cir. 2014). That case addressed an
EPA-created affirmative defense for malfunctions under a
National Emission Standard for Hazardous Air Pollutants for the
Portland cement industry. See 78 Fed. Reg. 10,006 (Feb. 12,
2013) (codified in relevant part at 40 C.F.R. § 63.1344). The
court found that the relevant affirmative defense was inconsistent
with the CAA because it interfered with the federal court’s
authority under section 304(a) of the CAA, 42 U.S.C. § 7604(a),
to apply affirmative defenses and establish penalties in private
suits under that section. NRDC, 749 F.3d at 1063. However, the
court specifically limited its holding to affirmative defenses in the
context of private suits under section 304(a), stating that “[w]e do
not here confront the question whether an affirmative defense may
be appropriate in a [SIP].” Id. at 1064 n.2. In fact, other federal
appellate courts have found malfunction affirmative defenses in
SIPs to be consistent with the CAA. See, e.g., Luminant
Generation Co. v. EPA, 714 F.3d 841 (5th Cir. 2013); Mont.
Sulphur & Chem. Co. v. EPA, 666 F.3d 1174 (9th Cir. 2012);
Ariz. Pub. Serv. Co. v. EPA, 562 F.3d 1116 (9th Cir. 2009).

Nevertheless, EPA regards the D.C. Circuit’s reasoning in
NRDC as extending to SIP affirmative defenses, stating that “EPA
believes that the reasoning of the court in that decision indicates
that the states, like the EPA, have no authority in SIP provisions
to alter the jurisdiction of federal courts to assess penalties for
violations of CAA requirements through affirmative defense
provisions.” 79 Fed. Reg. at 55,929. Accordingly, EPA has
proposed to find malfunction affirmative defenses in 13 states to
be substantially inadequate and proposes a “SIP call” requiring
those states to eliminate the identified affirmative defenses in their
respective SIPs. Id. at 55,936.

Again, this marks a significant shift in EPA’s long-standing
policy regarding affirmative defenses for excess emissions during
malfunction events. Indeed, EPA has historically directed states
that such affirmative defenses are appropriate; therefore,
numerous states have included such defenses in their respective
SIPs, and such affirmative defenses are likely embedded in
numerous state air quality permits. If EPA finalizes its proposal,
significant efforts by the states will likely be required to unravel
these affirmative defenses from their SIPs. Likewise, the regulated
community has relied upon these affirmative defenses and may
need to undertake significant operational and equipment changes
to minimize malfunction events, to the extent that is practicable.

A R K A N S A S —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

EIGHTH CIRCUIT AFFIRMS DISTRICT COURT’S DENIAL OF NEW
TRIAL OVER JURORS’ OUTSIDE-OF-RECORD DISCUSSION IN
DAMAGE-FROM-DRILLING CASE

Hiser v. XTO Energy Inc., 768 F.3d 773 (8th Cir. 2014), aff’g
No. 4:11CV00517 KGB, 2013 WL 5467186 (E.D. Ark. Sept. 30,
2013), did not involve any issues of oil and gas law. Rather, it was
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a property damage case, noteworthy because of its context. Ruby
Hiser won a jury verdict in her suit against XTO Energy, Inc.
(XTO) over structural damage to her house, allegedly caused by
vibrations from the drilling of XTO’s nearby well. No evidence
was presented at trial concerning hydraulic fracturing or induced
earthquakes. However, during its deliberations, the jury submitted
this question to the district court: “Were they drilling only or were
they also fracking?” 768 F.3d at 775.

XTO moved for new a trial, based upon its claim that the
“jury verdict was tainted by the consideration of extra-record
evidence.” Id. XTO submitted an affidavit from one juror that,
during those deliberations, “the jury discussed that fracking
causes earthquakes and vibrations.” Id. (internal quotation marks
omitted). Juror affidavits submitted by Hiser stated that there was
no post-instruction discussion of earthquakes. Id. After a hearing,
the motion for a new trial was denied by the district court, which
also denied XTO’s request to subpoena the juror who had
allegedly initiated the fracking discussion. An affidavit from that
juror was submitted by Hiser, but the juror did not respond to the
court’s request for a voluntary interview. Id. at 776. The district
court concluded that XTO had not met its burden of showing that
the extra-record discussion influenced the verdict. Id.

The U.S. Court of Appeals for the Eighth Circuit affirmed,
holding that the trial court’s ruling was not an abuse of discretion.
Id. at 778.

EIGHTH CIRCUIT AFFIRMS SUMMARY JUDGMENT THAT
RELEASE OF AN OIL AND GAS LEASE DISCHARGES LESSEE’S
DRILLING OBLIGATION

First Tennessee Bank National Ass’n v. Pathfinder
Exploration, LLC, 754 F.3d 489 (8th Cir. 2014), affirmed a
district court’s award of summary judgment to a lessee, Pathfinder
Exploration, LLC (Pathfinder), dismissing the lessor’s trustee’s
claim that Pathfinder owed it liquidated damages for failing to
perform its duty, under a provision of the lease, to drill five wells
during the lease term. Pathfinder had executed and recorded a
release of that lease, for which it had already paid approximately
$2.3 million as up-front bonus, in order to avoid the drilling
obligation. Id. at 490. Both the district court and the Eighth
Circuit agreed that the lease’s surrender clause gave Pathfinder
the unilateral ability to terminate the lease at any time before the
expiration of the lease term.

The Eighth Circuit’s decision was based largely upon a
decision of the Arkansas Court of Appeals in a case with similar
facts. See Frein v. Windsor Weeping Mary, LP, 2009 Ark. App.
774, 366 S.W.3d 367. While that court is only an intermediate
state court, its decision in a case that the Eighth Circuit termed
“not distinguishable” is the “best evidence of Arkansas law” on
the subject. First Tenn., 754 F.3d at 492.

ARKANSAS COURT OF APPEALS HOLDS THAT RELEASE OF AN
OIL AND GAS LEASE PRECLUDES THE LESSEE’S SUBSEQUENT
CLAIM FOR BREACH OF THE LEASE’S WARRANTY

Chesapeake Exploration, LLC v. Whillock, 2014 Ark. App.
55, 432 S.W.3d 61, also involved the effect of a release of oil and
gas lease. Even though Thomas and Gayle Whillock informed
Chesapeake Exploration, LLC’s (Chesapeake) landman that they
owned no mineral interest under the subject tract, Chesapeake

paid them $120,000 for a lease covering their “interest.” Id. at 63.
The Whillocks then paid income taxes on the $120,000 bonus and
spent the remainder. Over a year later, when its drilling title
opinion showed that the Whillocks, indeed, owned no mineral
interest, Chesapeake wrote them, demanding a refund of the bonus
and enclosing a release of the lease, which it also recorded in the
county land records. The Whillocks declined that demand, so
Chesapeake sued them, claiming both breach of the lease’s
warranty clause and unjust enrichment. Id.

The trial court granted summary judgment to the Whillocks,
ruling that Chesapeake’s release of the lease operated as a general
release of all claims against the Whillocks. Id. at 64. The
Arkansas Court of Appeals affirmed that summary judgment as to
the breach-of-warranty claim but remanded the case for trial of
Chesapeake’s unjust enrichment count. Id. at 65–66.

There is no guarantee of a Chesapeake victory upon remand,
however. Since unjust enrichment is an equitable cause of action,
the Whillocks may raise Chesapeake’s alleged conduct (i.e.,
insisting that the Whillocks owned an interest when they denied
that they did so and waiting over a year to demand a refund) as a
bar to equitable relief.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS RULES THAT PIPELINES AND FITTINGS
PURCHASED FOR GAS GATHERING SYSTEMS QUALIFY FOR
ENTERPRISE ZONE SALES TAX EXEMPTION AS MACHINERY IN
DIRECT USE IN THE MANUFACTURING OF NATURAL GAS

In Pioneer Natural Resources USA, Inc. v. Colorado
Department of Revenue, 2014 COA 101, the Colorado Court of
Appeals ruled that pipelines and fittings used to gather and deliver
natural gas qualify for Colorado’s sales tax exemption for certain
machinery used in an enterprise zone. Pioneer Natural Resources
USA, Inc. (Pioneer) operates over 2,000 wells and 10 compressor
sites in the Raton Basin, and the gathering system pipelines and
fittings for these operations are in Colorado’s South Central
Enterprise Zone. Id. ¶ 5. The pipelines and fittings at issue “are
used to gather and deliver natural gas from Pioneer’s wells to its
processing facilities . . . .” Id. ¶ 1. The court of appeals affirmed
the district court’s summary judgment finding that the pipelines
and fittings were machinery used in manufacturing tangible
personal property in an enterprise zone and were exempt from
sales tax. Id. ¶ 7. The court analyzed the definitions in the statutes
and found that “[t]he pipelines are used to ‘move material from
one direct production step to another in a continuous flow.’” Id.
¶ 16 (quoting Colo. Rev. Stat. § 39-26-709(1)(d)). The court also
found that “the enterprise zone exemption statute considers both
‘extracting’ and ‘processing’ as manufacturing.” Id. (quoting
Colo. Rev. Stat. § 39-30-106(1)(b)).
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SUPREME COURT GRANTS WRIT OF CERTIORARI ON
WHETHER THE COST OF CAPITAL IS A COST FOR PURPOSES
OF THE COLORADO OIL AND GAS SEVERANCE TAX STATUTE

In Vol. XXXI, No. 1 (2014) of this Newsletter, we reported
on BP America Production Co. v. Colorado Department of
Revenue, 2013 COA 147, in which the Colorado Court of Appeals
ruled that return on investment could not be treated as a cost and
deducted in calculating total gross income for severance tax
purposes. On September 2, 2014, the Colorado Supreme Court
granted a writ of certiorari in this case and summarized the issue
as “[w]hether the court of appeals erred in holding that the phrase
‘any transportation, manufacturing, and processing costs borne by
the taxpayer’ in the Colorado oil and gas severance tax statute
excludes the cost of the capital that a taxpayer invests in
transportation and processing facilities.” BP Am. Prod. Co. v.
Colo. Dep’t of Revenue, No. 13SC996, 2014 WL 4322405, at *1
(Colo. Sept. 2, 2014) (citation omitted) (quoting Colo. Rev. Stat.
§ 39-29-102(3)(a)).

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

S T E P H A N I E  N .  M U R P H Y

—  R E P O R T E R S  —

COURT ADDRESSES PRESCRIPTION AND CONTRA NON

VALENTEM IN CONTAMINATION SUIT

In Constance v. Austral Oil Exploration Co., Nos. 2:12-cv-
1252, 2:12-cv-1253, 2014 WL 5471921 (W.D. La. Oct. 21,
2014), the U.S. District Court for the Western District of
Louisiana addressed prescription and contra non valentem in the
context of an oilfield contamination suit. The moving defendant
argued that during its operations there was no contamination of
the property and no knowledge of potential contamination, that
the property was restored to its original condition, and that the
wells were plugged and abandoned by July 1988. Id. at *2. The
plaintiffs maintained that they only received knowledge of
possible contamination after consultation with an attorney, which
occurred within the year prior to filing the lawsuit. Id.

The court found that the action had prescribed on its face
because there was no dispute that the moving defendant had
ceased oil and gas operations in 1988. Id. at *6. To defeat
prescription, plaintiffs attached affidavits of several ancestors-in-
title stating that there were no outward signs of contamination. Id.
Importantly, the affidavits of all ancestors-in-title were not
attached. Id. In this regard, the court held that “[l]acking evidence
that any of their purported ancestors-in-title were without the
requisite knowledge to prevent the running of prescription,
plaintiffs have failed to satisfy their burden on the issue of
prescription.” Id.

Further, the court opined that
plaintiffs have offered no factual evidence of any
concealment, misrepresentation, fraud, or ill practice on
the part of [the moving defendant], instead making a
legal argument that [the moving defendant] had a duty to

speak and that [the moving defendant’s] failure to speak
implicated the third category of contra non valentem.

Id. at *7. The court held that, where “[t]here has been no evidence
produced to show that [the moving defendant] had any knowledge
of the alleged land contamination” or “effectually prevented the
plaintiffs from pursuing a cause of action,” the plaintiffs failed to
satisfy their burden of proof to show that prescription had not
run. Id.

LOUISIANA SUPREME COURT RULES ON A MINERAL
LEASEHOLDER’S OPTION UNDER AGREEMENT

In Olympia Minerals, LLC v. HS Resources, Inc., 2013-2637
(La. 10/15/14); 2014 WL 5394124, the Louisiana Supreme Court
granted writs to review the lower courts’ interpretation of portions
of a mineral agreement. In 2000, the leaseholder held mineral
rights in approximately 42,000 mineral acres. Id. Effective August
1, 2000, the leaseholder entered into an agreement conveying to
an exploration company the “exclusive option to sublease” at least
15% of the leaseholder’s mineral rights. Id. The lower court found
that the agreement imposed the obligation on the exploration
company to execute the sublease, rather than the right to execute
the sublease. Id.

The supreme court reversed, finding that “the agreement
afforded the exploration company a non-binding option to
sublease” that, if exercised, would obligate the exploration
company to “sublease at least 15 percent of the leaseholder’s
rights.” Id. at *1. The court found “that under the legislatively
provided definition of the term ‘option,’ the agreement imposed
the obligation on [the leaseholder] to make available its mineral
holdings . . . .” Id. at *24. The court further found that the
exploration company “undertook [the] obligation to conduct a
seismic survey of [the leaseholder’s] mineral interests,” which the
exploration company breached. Id. Thus, because the leaseholder
“[a]greed to keep its mineral interests off the market for a year,
damages for failure to conduct the survey cannot fairly be
characterized as consequential” and the damages award of
$4,525,000 “is consistent with the foreseeable results of [the
exploration company’s] failure to complete the survey.” Id.

COURTS FIND LIMITATION OF PRESCRIPTIVE PERIOD MUST
BE SPECIFICALLY STATED

In Taylor v. Morris, 49,425 (La. App. 2 Cir. 10/1/14); 2014
WL 4854188, landowners sought a declaration that a mineral
servitude expired by operation of a 10-year fixed term. In
response, the servitude owners sought a declaration that the
mineral servitude had been interrupted by good-faith drilling
operations within 10 years of the servitude’s creation. Id. at *1.
Here, drilling operations began within 10 years of the reservation
of the mineral servitude. Id. The primary issue was whether the
mineral reservation, stating that the “[v]endor hereby reserves all
oil, gas and/or mineral rights above and/or below the ground for
a period of ten (10) years from the date of this Cash Sale Deed,”
id., created a fixed 10-year term or simply restated the customary
10-year prescriptive period found in La. Rev. Stat. Ann. § 31:74,
thereby making it subject to interruption by good-faith drilling.
Taylor, 2014 WL 4854188, at *4.

Under the provisions of the Mineral Code, parties may fix the
term of their mineral servitude or shorten the applicable period of
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the prescription of nonuse or both. Id. at *5. Relying on St. Mary
Operating Co. v. Champagne, 2006-984 (La. App. 3 Cir.
12/6/06); 945 So. 2d 846, writ denied, 2007-0301 (La. 4/5/07);
954 So. 2d 140, the trial court found that “the phrase ‘for a period
of ten years’ was a restatement of the default prescriptive period”
contained in section 31:74. Taylor, 2014 WL 4854188, at *3. The
Court of Appeal of Louisiana, Second Circuit, agreed, finding that
where the servitude “was silent regarding the pertinent
prescriptive period and whether it was subject to interruption, we
find that the ten-year prescriptive period implied by law was
interrupted by the production of minerals within the ten years
following the creation of the servitude.” Id. at *6.

The court in Moffett v. Barnes, 49,280 (La. App. 2 Cir.
10/1/14); 2014 WL 4853118, dealt with the exact same language
in a mineral reservation. The court, finding the same as Taylor,
noted that this language indicates that “the servitude is subject to
prescription of nonuse for 10 years, and the prescription is subject
to interruption by good faith operations on the servitude.” Id. at
*3. The court rejected the argument that the phrase created “a
‘term of the interest’ instead of a servitude subject to the normal
rules of prescription.” Id.

COURT ADDRESSES VARIOUS ISSUES IN UPHOLDING
DISMISSAL OF CONTAMINATION SUIT

In Global Marketing Solutions, LLC v. Blue Mill Farms, Inc.,
2013-2132 (La. App. 1 Cir. 9/19/14); 2014 WL 4656572, the
plaintiff brought suit against various mineral lessees after he
discovered the land was contaminated from drilling operations
conducted over the previous 70 years. Id. at *1.

First, the court of appeals determined that the subsequent
purchaser rule was properly applied by the district court:

We find no ambiguity in the supreme court’s
language, which states that an owner’s right to sue for
damage to his property is a personal right and is held by
the person who was the owner at the time damage was
caused. This personal right is not transferred to a
subsequent owner without a clear stipulation that the
right has been transferred.

Id. at *5. The court found that the district court properly
interpreted and reached the appropriate conclusion under this
guidance from the Louisiana Supreme Court. Id.

Next, the court rejected the plaintiff’s argument that it had a
claim for remediation pursuant to the Civil Code or Mineral Code.
Id. at *5–6. The court found that, by the time the plaintiff
purchased the property, the defendants’ mineral leases had
expired. Id. at *5. Thus, because leases convey personal rights
only, the plaintiff had “no real right to sue the defendants for the
damage to the land. No such right transferred to [the plaintiff]
upon its purchase of the property, and no such right was assigned
to [the plaintiff] by any party at any time.” Id. at *6.

The court also rejected the plaintiff’s claim for a continuing
tort. Id. The court held that “[t]he tortuous [sic] conduct, whatever
it may have been, would have ended when the defendants’ mineral
leases terminated and their drilling operations ceased. Although
the damage to the property may continue to exist, its operating
cause, the drilling operations, ceased when the mineral leases
terminated.” Id. Next, the court rejected the plaintiff’s argument

that it was a third-party beneficiary, stating that “there is no
evidence in the record of any written stipulation pour autri
recorded . . . that conveys such a right . . . .” Id. at *7. Lastly, the
court distinguished the holding of Magnolia Coal Terminal v.
Phillips Oil Co., 576 So. 2d 475 (La. 1991), holding that “[w]here
the parties did share a contractual relationship in Magnolia, and
personal rights and obligations derived from it, no such
relationship exists between [the plaintiff] and the defendants in the
instant case.” Blue Mill, 2014 WL 4656572, at *8.

FIFTH CIRCUIT INTERPRETS LOUISIANA RULES ON WASTE
AND UNLAWFUL DRAINAGE

In Breton Energy, LLC v. Mariner Energy Resources, Inc.,
764 F.3d 394 (5th Cir. 2014), the U.S. Court of Appeals for the
Fifth Circuit addressed whether the plaintiff, an owner of a
mineral lease and company, adequately stated a cause of action
against neighboring owners and operators for perforating a
hydrocarbon reservoir accessible from both leases without
authorization from the Minerals Management Service (MMS).
Although “Louisiana law incentivizes property owners to develop
their lands without concern for collateral effects on neighboring
owners,” id. at 398, “[l]andowners . . . have correlative rights and
duties with respect to one another in the development and
production of the common source of minerals.” Id. (quoting La.
Rev. Stat. Ann. § 31:9). Thus, a remedy may be provided where
a person’s rights in a common reservoir have been wasted by the
negligence or intentional acts of another. Id. at 399.

Here, where there was an alleged violation of an MMS
authorization that prohibited a dual completion in order to prevent
commingling between producing formations, this does not, by
itself, constitute waste, but instead serves only “as evidence that
it has reduced the total loss of recoverable oil and gas.” Id. at 402.
Further, while the court recognized that “commingling on its own
is not waste,” where the plaintiff plausibly alleged that
commingling occurred resulting in the loss of recoverable
hydrocarbons, then the plaintiff had met its burden under La. Rev.
Stat. Ann. § 30:3(16)(a). Breton, 764 F.3d at 403–04.

On the other hand, the court held that the plaintiff failed to
state a cause of action for drainage, even where categorized as
waste, because “Louisiana law plainly precludes drainage claims”
under La. Rev. Stat. Ann. § 31:14. Breton, 764 F.3d at 406.
Although there is an exception for drainage claims where the
defendant has committed trespass, the court found that where the
plaintiff alleged only that the defendants trespassed onto federal
property when they took minerals without permission, and not that
defendants trespassed onto plaintiff’s land, then such a claim
could not be sustained. Id. at 407–08. The court equally rejected
the plaintiff’s argument that a drainage claim can be sustained
where there is a regulatory or legal violation, stating that the
plaintiff’s “argument contravenes the text of Article 14, which
does not condition its prohibition of drainage actions on
regulatory compliance.” Id. at 408.

COURT ADDRESSES VALIDITY OF ORAL AGREEMENT
RELATING TO WORKING INTERESTS

In Schmidt v. J-Lu Co., No. 5:14-00507, 2014 WL 4186838
(W.D. La. Aug. 20, 2014), the plaintiffs brought suit alleging that
J-Lu Company Limited LLC (J-Lu) breached an oral agreement
by failing to allow the plaintiffs to perform their obligations for oil
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and gas wells in exchange for a working mineral interest. The
plaintiffs argued that a partnership or joint venture was created by
the oral agreement. J-Lu argued that there never was an oral
agreement, but that even if there was, it would be unenforceable
“because Louisiana law mandates that all contracts involving the
sale or transfer of immovable property must be in writing.” Id. at
*1. See La. Civ. Code Ann. art. 1839.

The court found that “[t]he fact that there was no written
agreement is dispositive.” 2014 WL 4186838, at *2. The court
noted that the transfer of any dismembered portion of the right of
ownership of immovable property must also be in writing. Id.
Further, “[t]he Louisiana Mineral Code classifies mineral rights
as incorporeal immovables, as a consequence of which a writing
is required for the transfer of such rights.” Id. (citing La. Rev.
Stat. Ann. §§ 31:16–:18). Because no written contract was
confected, the court held that the plaintiffs’ suit could not be
maintained. Id.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

OIL AND GAS BOARD CONSIDERS ADDITIONAL RULES FOR
TUSCALOOSA MARINE SHALE OPERATIONS

Substantial operations are taking place for the development
of the Tuscaloosa Marine Shale (TMS) formation in the southwest
Mississippi counties of Amite, Pike, and Wilkinson.

At its August 2014 meeting the Mississippi State Oil and Gas
Board (MSOGB) delayed hearing a number of contested petitions
seeking the formation of drilling units and the appointment of
operators because of problems applying the current rules and
policies to the new factors involved in the development of the
TMS.

At its October 15, 2014, meeting, the MSOGB heard
comments and invited written statements with respect to proposed
new policies covering many aspects of drilling and development
of the TMS, including notice issues created by the large size
(roughly 2,000 acres, or three miles by one mile) and the divided
ownership of the units. The proposed policies impose greater
notice and negotiation efforts on the operator than required by the
applicable force integration statutes. Further, because the TMS
units allow for up to 12 horizontal wells on each unit, the
MSOGB and landowners are concerned about acreage being held
by production from just one well, so a requirement for submitting
a plan of development with the permit application is being
considered. The proposed policies also set forth the factors to be
considered when two or more interest owners are seeking to be
named operator of a unit and clarify the requirements for the
information required on unit plats.

The five major operators in the TMS area collectively
submitted suggested changes to the proposed policies and
expressed concerns over certain issues. The MSOGB and staff
continue to study the issues, and it may be several months before
action is taken.

WHETHER A UNILATERAL LETTER OFFERING TO PAY
OPERATING COSTS AVOIDS RISK PENALTY CHARGES ON
APPEAL TO SUPREME COURT

Vol. XXX, No. 4 (2013) and Vol. XXXI, No. 2 (2014) of this
Newsletter reported on Tellus Operating Group, LLC v. Maxwell
Energy, Inc., No. 2012-CA-00357-COA, 2013 WL 5184350
(Miss. Ct. App. Sept. 17, 2013), in which the Mississippi Court of
Appeals in a 9-0 decision held a mineral owner could avoid risk
penalty charges by sending the operator a letter agreeing to pay
his share of costs (which the operator rejected), and then in
response to a motion for a rehearing in a 9-0 reversal of its prior
decision held the interest was subject to risk penalty charges. See
Tellus Operating Grp., LLC v. Maxwell Energy, Inc., No. 2012-
CA-00357-COA, 2014 WL 1369601 (Miss. Ct. App. Apr. 8,
2014).

Maxwell Energy, Inc. has perfected an appeal to the
Mississippi Supreme Court. See Tellus Operating Grp., LLC v.
Maxwell Energy, Inc., 146 So. 3d 981 (Table) (Miss. 2014). The
court has allowed several amicus briefs to be filed.

M O N T A N A  —  M I N I N G

J O S H U A  B .  C O O K

—  R E P O R T E R  —

MINING PATENTS RELATE BACK TO DATE OF LOCATION AND
HAVE PRIORITY OVER INTERVENING CLAIMS

In Hansard Mining, Inc. v. McLean, 2014 MT 199, 376
Mont. 48, 335 P.3d 711, the Montana Supreme Court addressed
a title dispute between mining patent owners and successors to a
homestead patent. In that case, the mining patent owners sought
to quiet title to both their mineral rights and surface rights in
patented mining claims that overlapped lands granted to Arvilla
McLean in 1943 under the Stock-Raising Homestead Act
(SRHA), 43 U.S.C. §§ 299, 301. The disputed claims had been
located prior to 1940 but were not patented until after the
homestead patent was issued to McLean in 1943 covering
portions of the same lands. Hansard, 2014 MT 199, ¶¶ 3, 6.

The SRHA states that all entries and patents issued
thereunder “shall be subject to and contain a reservation to the
United States of all the coal and other minerals in the lands so
entered and patented, together with the right to prospect for, mine,
and remove the same.” Id. ¶ 4 (quoting 43 U.S.C. § 299(a)). One
central purpose of the SRHA was to promote mineral
development and mining on the public domain, even after
disbursement of the surface estate to homesteaders. The
appropriate reservation was included in the 1943 patent to
McLean, and McLean’s successors conceded that the mineral
patent owners own all of the mineral rights within the boundaries
of their patented claims. McLean’s successors argued, however,
that the surface rights to the overlap area were granted to McLean
through the 1943 patent, which split the surface and mineral
estates. McLean’s successors also claimed that, because the
mining patents were issued subject to the SRHA, only the
subsurface mineral rights were conveyed to the mining patent
owners. Id. ¶ 7.
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The district court disagreed and granted summary judgment
to the mining patent owners. Id. ¶ 9. It ruled that rights granted
under a mining patent “relate back” to the date of that claim’s
original location, and therefore, the mining patent owners own
both the surface and the minerals within the boundaries of their
patented claims. The court noted that the subject mining claims
were located prior to any purported entry by McLean. It also
rejected the McLean successors’ arguments relying on the SRHA
and explained that the Act “reserved mineral rights in patents
issued for stock-raising homesteads, but did not reserve surface
rights in patents issued for mining.” Id.

The Montana Supreme Court affirmed, stating that “the
location of a mine is the inception of a title, and . . . the patent,
when issued, relates back to the location, and conveys to the
patentee all the interest that the government had at the time of the
location.” Id. ¶ 15 (quoting Murray v. City of Butte, 14 P. 656,
657 (Mont. 1887)). The subsequent patent of a mining claim “cuts
off all intervening claimants.” Id. ¶ 14 (quoting Shepley v. Cowan,
91 U.S. 330, 337 (1876)).

N E B R A S K A  —  O I L  &  G A S  /
M I N I N G

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

STRICT COMPLIANCE REQUIRED FOR FILING UNDER
DORMANT MINERAL STATUTE

Rice v. Bixler, 854 N.W.2d 565 (Neb. 2014) is yet another
case involving statutory interpretation of Nebraska’s dormant
mineral statute. See Neb. Rev. Stat. §§ 57-228 to -231. In this
case, a surface estate owner contended that verified claims filed
by the severed mineral interest owners were not sufficient to
protect their severed mineral interests. The question before the
Nebraska Supreme Court was “whether strict compliance with
[the statutory recording requirements for recording a verified
claim] is required or whether substantial compliance is sufficient.”
Rice, 854 N.W.2d at 571. See Neb. Rev. Stat. § 229 (recording
requirements).

Larry Rice, the owner of surface real estate from which
mineral interests had been severed, filed an equitable action under
the dormant mineral statutes naming as defendants various
persons who had filed verified claims to the severed mineral
interests of the real estate. Rice claimed that the defendants’
interests had been abandoned because the defendants had failed
to comply with the statutory requirements for recording and
establishing a verified claim. Rice, 854 N.W.2d at 569.

The trial court found that all of the defendants had filed
verified claims but that some claims did not strictly comply with
the statute’s recording requirements. The trial court, relying on the
Nebraska Supreme Court’s decision in Gibbs Cattle Co. v. Bixler,
831 N.W.2d 696 (Neb. 2013), see Vol. XXX, No. 3 (2013) of this
Newsletter, that all provisions of the dormant mineral statutes
should be construed in favor of the mineral owner, concluded that
substantial compliance with the statutes was sufficient. Rice, 854
N.W.2d at 570. This appeal ensued.

Nebraska’s dormant mineral statute provides that a severed
mineral interest is abandoned unless the record owner of the
interest exercises publicly the right of ownership within the 23
years immediately prior to the filing of an action seeking to have
the interest deemed abandoned and cancelled by a court. Neb.
Rev. Stat. § 57-229. One of the ways in which the mineral interest
owner can exercise the right of ownership is by recording a
verified claim of interest in the county where the surface property
from which the interest has been severed is located. The statute
expressly states that such claim of interest:

(1) “shall describe the land and the nature of the interest
claimed”;

(2) “shall properly identify the deed or other instrument
under which the interest is claimed”;

(3) “shall give the name and address of the person or
persons claiming the interest”; and

(4) “shall state that such person or persons claim the interest
and do not intend to abandon the [interest].”

Id. (emphasis added).
The court in Rice considered the general intent of the dormant

mineral statutes “to address title problems that developed after
mineral estates were fractured,” 854 N.W.2d at 572, and recog-
nized “a dual purpose: to clear title records and protect identifi-
able rights,” id. at 573. Applying basic principles of statutory
construction, the court determined that the plain and ordinary
meaning of “shall,” appearing several times in the verified claim
section of the statute, was mandatory, and these recording
requirements must be met prior to the commencement of an action
by the surface owner to terminate and extinguish the severed
mineral interest. Id. at 574.

The court found that all of the severed mineral interest claims
had a discrepancy in the filing and recording of the claimed
mineral interest. Two of the defendants claimed ownership of the
severed mineral interests was transferred to them under a last will
and testament, but no certified copy was filed in the county where
the real estate was located until after the lawsuit commenced. Id.
at 574–75. Two other defendants did not properly reference the
book and page where the deed or other instrument under which
they claimed ownership was recorded in the public records of the
county. Id. at 575.

The court noted that the issue in the Gibbs case was how to
determine the record owner of mineral interests, given that the
statute did not define record owner. Id. at 573. Reasoning that any
doubt as to the term’s meaning should be construed against
forfeiture, the court construed the term broadly to avoid forfeiture.
Id. The difference in the Rice case, however, is that “any construc-
tion of the term ‘record owner’ to include an owner whose
interests were not recorded in the county where the interests were
located would not serve the purpose of clearing title to dormant
mineral interests in real estate located in such county.” Id. The
court noted that the statutory requirements for filing a verified
claim by a record owner are not in doubt, are not difficult, and
offer ample time to comply. Id. at 572. While the court may be
more lenient in what documents may be used to establish a record
owner, those same documents must be correctly filed to establish
the verified claim.
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As the court stated,
if the land subject to the dormant mineral statutes is not
described correctly or the verified claim does not
properly identify the deed or other instrument under
which the interest is claimed, such failure does not meet
either statutory purpose of clearing title records or
protecting identifiable property rights. The burden is
upon the record owner to properly identify such instru-
ment.

Id. at 575–76.
Having decided that all of the severed mineral interests had

been abandoned, the court directed judgment to be entered
terminating such interests and vesting title in the surface owner.

N O R T H  D A K O T A  —  

O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

MORTGAGE DID NOT ENCUMBER SUBSEQUENTLY ACQUIRED
MINERALS

In Rasnic v. ConocoPhillips Co., 2014 ND 181, 854 N.W.2d
659, the North Dakota Supreme Court held that minerals acquired
subsequent to the date of the mortgage were not encumbered by
the mortgage. In 1988, Norris and Beverly Hildre owned certain
surface and mineral interests that they mortgaged to American
State Bank, predecessor-in-interest to Rita Sue Rasnic. 2014 ND
181, ¶¶ 1–2. Specifically, the mortgage covered “all oil, gas, and
other minerals in and under and to be produced from the
prescribed property and owned of record by mortgagor.” Id. ¶ 2
(emphasis added). The Hildres subsequently acquired additional
mineral interests in the lands from Norris Hildre’s mother. Id. In
1993, the bank obtained a judgment foreclosing the 1988
mortgage, the property was sold at public auction, and eventually
Rasnic acquired the property identified in the sheriff’s deed. Id.
¶ 3. The parties did not dispute the ownership of the minerals that
the Hildres owned at the time of the mortgage, but did dispute
ownership of the subsequently acquired minerals. Id. ¶ 4.

The supreme court found that, because mortgages are
interpreted like other contracts, the plain language of the 1988
mortgage evidenced the parties’ intent that the mortgage applied
only to mineral interests “owned of record” by the Hildres when
the mortgage was executed. Id. ¶¶ 8, 10–11. The court rejected
Rasnic’s argument that N.D. Cent. Code § 35-03-01.2 mandated
the opposite result. That statute provides, in part, that “[t]itle
acquired by the mortgagor subsequent to the execution of the
mortgage inures to the mortgagee as security for the debt in like
manner as if acquired before the execution.” 2014 ND 181, ¶ 13
(quoting N.D. Cent. Code § 35-03-01.2(4)). The court construed
the statute “to mean that when a mortgagor purports to grant a
mortgage on property the mortgagor does not then own and
thereafter acquires title to that property, the title inures to the
mortgagee as security for the debt.” Id. ¶ 17.

As a result, because the mortgage here only covered mineral
interests owned of record at the time of the mortgage, and did not

purport to cover mineral interests acquired subsequent to the
mortgage, the subsequently acquired mineral interests were not
subject to the foreclosure and remained vested in the Hildres. Id.
With this decision, the North Dakota Supreme Court has made it
clear that the specific granting language of a mortgage, much like
the language of a deed or other assignment of an interest in land,
must be closely examined to determine the precise scope of the
grant.

O H I O  —  O I L  &  G A S  /
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DORMANT MINERAL ACT HAS FIXED LOOK-BACK PERIOD

Ohio’s Dormant Mineral Act (DMA), Ohio Rev. Code Ann.
§ 5301.56 (effective Mar. 22, 1989), provides that if a severed
mineral owner (that is not a public entity or owner of an interest
in coal) does not complete one of six potential “savings events”
within a certain 20-year period, the severed minerals are or can be
deemed abandoned and vest with the surface estate owner. Id.
§ 5301.56(B). One of the savings events that can prevent a
mineral interest from being deemed abandoned is if it has been
“the subject of a title transaction that has been filed or recorded in
the office of the county recorder of the county in which the lands
are located.” Id. § 5301.56(B)(3)(a). Effective June 30, 2006, the
DMA was amended to require that, in addition to no savings event
occurring for 20 years, a surface estate owner must give written
notice to the severed mineral owner and file an affidavit of record
in order for a severed mineral interest to be deemed abandoned
and vested with the surface estate. Id. § 5301.56(E). See 2006
Ohio Laws 84.

Many surface owners, some of whom could not successfully
use the DMA as amended in 2006 (2006 DMA), recently brought
lawsuits claiming that severed mineral interests had been
abandoned and automatically vested with the surface estate prior
to June 30, 2006, while the original DMA enacted in 1989
(1989 DMA) was still in effect. In April 2014 Ohio’s Seventh
District Court of Appeals, in Walker v. Shondrick-Nau, 7th Dist.
Noble No. 13 NO 402, 2014-Ohio-1499, 2014 WL 1407942, held
that severed oil and gas interests had been abandoned and vested
with the surface prior to June 30, 2006, under the 1989 DMA and
rejected the argument that a surface estate owner had to file a
lawsuit prior to June 30, 2006, in order to deem severed oil and
gas interests abandoned and vested under the 1989 DMA. See
Vol. XXXI, No. 2 (2014) of this Newsletter. Ohio’s Fifth District
Court of Appeals has also adopted the position of the Seventh
District. See Wendt v. Dickerson, 5th Dist. Tuscarawas
No. 2014 AP 01 0003, 2014-Ohio-4615, 2014 WL 5306667.
After the Walker case, one of the major questions concerning the
1989 DMA was which 20-year period(s) could be used.

On August 28, 2014, the Seventh District answered this
question in Eisenbarth v. Reusser, 2014-Ohio-3792, 18 N.E.3d
477 (7th Dist.), finding that the 1989 DMA had a look-back
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period that is fixed to the 20 years preceding March 22, 1989 (and
the three-year grace period set forth in the statute). This case
involved a 1954 deed from William Eisenbarth to Paul and Ida
Eisenbarth in which William reserved one-half of the minerals
underlying two tracts comprising 153 acres (the deed expressly
gave Paul and Ida the right to lease the minerals). Id. ¶ 5. William
then transferred his one-half mineral estate to Mildred Reusser,
who died and left her estate to the defendants/appellees
(collectively, Reussers). Id. ¶¶ 5, 7. Paul and Ida entered into
several oil and gas leases, the last of which was entered into in
1973 and recorded in 1974. Id. ¶ 5. After the deaths of Paul and
Ida their interest was transferred to their three sons, the
plaintiffs/appellants (collectively, Eisenbarths). Id. ¶ 6. In 2009,
pursuant to the 2006 DMA, the Eisenbarths published notice of
abandonment of the Reusser’s one-half mineral interest and the
Reussers filed a claim to preserve under the 2006 DMA. Id. ¶ 8.
The Eisenbarths then brought a lawsuit against the Reussers
claiming that the severed one-half interest was abandoned and
vested with the surface under the 1989 DMA. Id. ¶ 9. In 2013 “the
trial court granted judgment to the Reussers, quieting title to their
one-half mineral interest,” finding that the severed one-half
mineral interest had not been abandoned under the 1989 DMA
due to the lease recorded in 1974. Id. ¶ 10.

On appeal, the Seventh District first looked at whether the oil
and gas lease recorded in 1974 was a savings event under the
1989 DMA. The court upheld the trial court’s finding that an oil
and gas lease is a “title transaction” under Ohio Rev. Code Ann.
§ 5301.47(F) and therefore a savings event under section
5301.56(B). Eisenbarth, 2014-Ohio-3792, ¶ 32. In reaching this
conclusion the court found that an oil and gas lease is a
transaction that affects title to an interest in land, similar to a
mortgage, which is specifically enumerated in the list of examples
of title transactions set forth in section 5301.47(F). Id. ¶ 29.

Next, the court looked at whether the trial court erred in
holding that the severed one-half mineral interest held by the
Reussers had not been abandoned due to a savings event (the oil
and gas lease recorded in 1974) in the 20 years preceding March
22, 1989. Id. ¶ 34. The Eisenbarths argued that under the
1989 DMA there is a “rolling twenty-year look-back period,”
meaning that if there is a 20-year period preceding any date
between March 22, 1989, and June 30, 2006, in which no savings
event occurred, the severed mineral interest was automatically
abandoned and vested with the surface estate on that date. Id.
¶ 37. Since there was no savings event between January 1974,
when the oil and gas lease was recorded, and January 1994, the
severed one-half mineral interest was automatically abandoned
and vested with the surface in 1994. Id. To support their argument
the Eisenbarths referenced language in the 1989 DMA that
provided for preserving a severed mineral interest by “successive
filings of claims to preserve mineral interests under division (C)
of this section.” Id. ¶ 40 (quoting Ohio Rev. Code Ann.
§ 5301.56(D)(1)). The Eisenbarths argued that there would be no
need to file successive claims if the 1989 DMA were meant to
apply to only one 20-year fixed period. Id.

The court rejected the Eisenbarths’ argument and found that
the 1989 DMA was only meant to apply to one fixed 20-year
period from March 22, 1969 to March 22, 1989 (plus the three-
year grace period provided for in the 1989 DMA). Id. ¶ 49.
Therefore, since there was a savings event in this look-back

period (the oil and gas lease recorded in 1974), the severed one-
half mineral interest was not deemed abandoned. Id. ¶ 51. In
reaching the conclusion that the 1989 DMA only applied to one
fixed 20-year look-back period, the court found that the
1989 DMA “is ambiguous as to whether the look-back period is
anything but fixed” and concluded that it would be reasonable for
severed mineral interest owners to assume that they were safe if
they had a savings event in 1974. Id. ¶ 48. The court found that

[t]he mention of successive claims to preserve . . . could
merely be a reference to any preservations that were
filed under the [Ohio Marketable Title Act, Ohio Rev.
Code Ann. §§ 5301.47–.56] as existed prior to the
1989 DMA in order to show that a new claim to preserve
can still be filed if the old one was filed outside of the
new twenty-year look-back.

Id. ¶ 49.
This decision helps curtail the effect of the Walker decision

on severed mineral interest owners in Ohio and reduces the
number of surface estate owners who can claim that severed oil
and gas minerals were abandoned and vested with the surface
estate under the 1989 DMA. In several decisions shortly after
Eisenbarth, the Seventh District upheld the 1989 DMA’s
application to a fixed 20-year period rather than a rolling period.
See Taylor v. Crosby, 7th Dist. Belmont No. 13 BE 32, 2014-
Ohio-4433, 2014 WL 4975929; Tribett v. Shepherd, 7th Dist.
Belmont No. 13 BE 22, 2014-Ohio-4320, 2014 WL 4823839.
Eisenbarth and these other decisions are likely to be appealed to
the Ohio Supreme Court. The trial court in Taylor, which was one
of the cases overturned on appeal shortly after Eisenbarth, held
that the 1989 DMA had a rolling 20-year look-back period
primarily because of the successive claims language in section
5301.56(D)(1). See Taylor, 2014-Ohio-433, ¶ 34. This trial court
holding appeared to rest on stronger logic than the decision of the
Seventh District in Eisenbarth, and it would not be surprising if
the Ohio Supreme Court finds that the 1989 DMA has a rolling
20-year look-back period.

LEASES NOT PERPETUAL AND NOT SUBJECT TO THE IMPLIED
COVENANT OF REASONABLE DEVELOPMENT

In a long awaited appeal of one of the most significant trial
court decisions during the recent Ohio Utica/Point Pleasant Shale
play, the Seventh District Court of Appeals in Hupp v. Beck
Energy Corp., 7th Dist. Monroe, Nos. 12 MO 6, 13 MO 2,
13 MO 3, 13 MO 11, 2014-Ohio-4255, 2014 WL 4792553, held
that the oil and gas leases at issue were not perpetual and were not
subject to an implied covenant of reasonable development. In
2011, four landowners filed a complaint against Beck Energy
Corporation (Beck), which complaint was later amended to assert
claims as a class action. Id. ¶ 7. The complaint involved leases
that contained the following two relevant clauses: (1) a habendum
clause providing that the lease was “for a term of ten years and so
much longer thereafter as oil and gas or their constituents are
produced or are capable of being produced on the premises in
paying quantities, in the judgment of the Lessee, or as the
premises shall be operated by the Lessee in search for oil or
gas . . . .”; and (2) a delay rental clause providing that the lease
terminates “if a well [is] not commenced within 12 months of the
date of Lease execution, unless the lessee [pays] a specified delay
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rental.” Id. ¶ 9. In the complaint, the plaintiffs alleged that the
leases with Beck (which were still in their primary term) were
perpetual and therefore void against public policy and that Beck
breached implied covenants including the implied covenant to
reasonably develop. Id. ¶ 11. In 2012 the trial court held, in a
decision that granted the plaintiffs’ motion for summary judgment
and denied Beck’s motion to dismiss, that the leases at issue were
perpetual and therefore void as against public policy and that
Beck breached the implied covenant to reasonably develop the
land by failing to drill on the leased premises. Id. ¶ 16.

In evaluating the trial court’s decision, the Seventh District
first looked at a number of issues related to class certification.
Ultimately, the court held that the trial court did not abuse its
discretion in: (1) certifying a class after ruling on the merits;
(2) failing to hold a hearing on class certification; or (3) defining
the class more broadly than originally requested. Id. ¶¶ 59, 67, 76.
The court then addressed Beck’s argument that the trial court
erred in concluding that the leases were perpetual in nature and
therefore violated Ohio public policy. Id. ¶ 80. The trial court
concluded that the habendum clause and delay rental clause,
“when read together, allow[ed] Beck to extend the leases in
perpetuity . . . ‘either by making nominal delay rental payments
pursuant to [the delay rental clause] or by determining in [Beck’s]
own judgment that the premises are capable of producing oil or
gas in paying quantities pursuant to [the habendum clause].’” Id.
¶ 84 (quoting Hupp v. Beck Energy Corp., No. 2011-345, 2012
WL 7160375 (Ohio Com. Pl. July 12, 2012)). The court agreed
with Beck that this interpretation by the trial court ran “counter to
years of established oil and gas jurisprudence in Ohio and
nationwide” for four main reasons. Id. ¶ 85.

First, the court concluded that the leases were not no-term
leases because they contained two distinct terms in the habendum
clause (a primary term of definite duration and a secondary term
of indefinite duration that extends as long as the conditions of the
secondary term are met). Id. ¶ 86. The court cited a number of
cases with similar two-tiered habendum clauses in support of this
conclusion. Second, the court found that delay rental provisions
only apply during the primary term. Id. ¶ 91. The court
distinguished a Pennsylvania case relied on by the trial court
because that case involved a habendum clause that expressly
permitted the lease to continue in perpetuity as long as the delay
rental was paid, and that case was filed long after the primary term
expired. Id. ¶¶ 95–99 (citing Hite v. Falcon Partners, 13 A.3d
942 (Pa. 2011)). Third, the court concluded that the capable of
production language contained in the habendum clause should be
read as referring to whether a well is capable of production, not
whether the land is capable of producing. Id. ¶ 101. Therefore,
this language does not allow an extension with no development
activity because “oil and gas is not capable of being produced if
no well exists.” Id. ¶ 100. Fourth, the court found the phrase “in
the judgment of Lessee” in the habendum clause does not permit
the leases to continue at Beck’s sole discretion because “courts
generally impose a good faith standard on the paying quantities
requirement, with or without this lease language.” Id. ¶ 103.

The court also agreed with Beck that the trial court erred in
concluding that the leases were subject to implied covenants and
that the implied covenant to reasonably develop was breached. Id.
¶ 110. In overturning the trial court’s findings, the court indicated
that the implied covenant to reasonably develop should not have

been imposed in the leases at issue because these leases specified
when development must occur and expressly negated implied
covenants. Id. ¶ 122. The court also found that, assuming
arguendo that the implied covenant to reasonably develop was
imposed in these leases, Beck did not violate this implied
covenant because the leases contained a delay rental provision
that would preclude reading any implied covenants into the lease.
Id. ¶ 120.

The Seventh District’s decision has oil and gas producers in
Ohio breathing a big sigh of relief. While this decision was
disappointing for Ohio landowners, it was not surprising as the
trial court’s decision in Hupp—that leases with a primary and
secondary term were perpetual and that the implied covenant
to reasonably develop was breached while the leases were still
in their primary term—did contradict well-established oil and
gas law.

LEASE NOT SUBJECT TO THE IMPLIED COVENANT TO
DEVELOP AND AWARD OF ATTORNEY FEES UPHELD AGAINST
LANDOWNER

In Bilbaran Farm, Inc. v. Bakerwell, Inc., 5th Dist. Knox
No. 14CA07, 2014-Ohio-4017, 2014 WL 4627807, the Fifth
District Court of Appeals upheld the finding that Bilbaran Farm,
Inc. (Bilbaran Farm) and its trial counsel engaged in frivolous
conduct and upheld the trial court’s award of attorney fees in
favor of Bakerwell, Inc. and Crescent Oil & Gas, LLC
(collectively, Bakerwell). In 2003 Bilbaran Farm, a landowner,
entered into an oil and gas lease that provided that “[t]his lease
contains all of the agreements and understandings of the Lessor
and the Lessee respecting the subject matter hereof and no implied
covenants or obligations . . . have been made or relied upon by
Lessor or Lessee supplementing or modifying this lease or as an
inducement thereto.” Id. ¶ 4. The original lessee drilled and
completed three oil and gas wells into the Clinton formation on
the leased premises. Id. ¶ 7.

In 2012 Bilbaran Farm filed a complaint alleging that
Bakerwell breached its duty to develop the undeveloped portion
of the lease and asking the court to cancel the lease as to the
undeveloped portion. Id. ¶¶ 10, 13. Bakerwell filed a motion to
dismiss arguing that Bilbaran Farm’s complaint “failed to state a
claim upon which relief could be granted because the terms of the
lease agreement did not contain any express or implied duty to
further develop the land.” Id. ¶ 15. The trial court granted the
motion to dismiss, finding that the complaint failed to state a
claim upon which relief could be granted, which the Fifth District
affirmed in 2013. Id. ¶ 16 (citing Bilbaran Farm, Inc. v.
Bakerwell, Inc., 2013-Ohio-2487, 993 N.E.2d 795 (5th Dist.)).
Bakerwell also filed a motion for sanctions, and the trial court
found that Bilbaran Farm and its counsel had engaged in frivolous
conduct and entered a judgment awarding Bakerwell attorney fees
in the amount of $22,414.36. Id. ¶ 17. Bilbaran Farm appealed,
asking the Fifth District to find that the trial court erred in finding
that Bilbaran Farm and its counsel engaged in frivolous conduct
and erred in awarding attorney fees to Bakerwell. Id. ¶¶ 19, 20.

The Fifth District found that the trial court did not err in
finding that Bilbaran Farm engaged in frivolous conduct. Id.
¶ 29. The court upheld the trial court’s finding that Bilbaran
Farm’s “action was not warranted under existing law, could
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not be supported by a good faith argument for an extension,
modification, or reversal of existing law, or could not be
supported by a good faith argument for the establishment of new
law.” Id. In reaching this conclusion the Fifth District discussed
its prior decision that held that the disclaimer of any implied
covenants contained in Bilbaran Farm’s oil and gas lease
disclaimed the implied covenant to reasonably develop. Id. (citing
Bilbaran Farm, 2013-Ohio-2487, ¶ 21). The court stated that
Bilbaran Farm’s “claims concerning an implied obligation for
further development were contradicted by both the terms of the
lease and prior legal precedent.” Id. The court also upheld the
award of attorney fees to Bakerwell, finding that “[w]here a trial
court has found the existence of frivolous conduct, the decision as
to whether or not to assess a penalty lies within the sound
discretion of the trial court.” Id. ¶ 33.

This decision should cause Ohio landowners and practitioners
representing them to use greater caution in filing claims that
challenge “established” points of Ohio oil and gas law. Ohio
landowners should be aware not only that such claims may fail but
also that they may result in sanctions and an obligation to pay
attorney fees.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

TENTH CIRCUIT AFFIRMS DISTRICT COURT RULING
AWARDING BP $22 MILLION FOR TITLE DEFECTS

In BP America Production Co. v. Chesapeake Exploration,
LLC, 747 F.3d 1253 (10th Cir. 2014), the U.S. Court of Appeals
for the Tenth Circuit affirmed a district court ruling that BP
America Production Company (BP) was entitled to $22 million
from Chesapeake Exploration, LLC (Chesapeake) for title defects
arising under a purchase and sale agreement whereby Chesapeake
agreed to sell oil and gas properties to BP for $1.75 billion.
However, the price paid was to be adjusted based on title defects
and title benefits discovered before closing. Any disputes relating
to title defects or title benefits were subject to arbitration. The
parties agreed to a number of title defects and title benefits, but
others were sent to arbitration. Id. at 1256.

While arbitration was pending, Chesapeake informed BP that
it would be withholding $22 million, the amount it was seeking in
arbitration, from the amount that it agreed it owed BP as an
adjustment based upon the discovered title benefits and title
defects. The arbitration panel ruled that the value of the disputed
title defects was greater than that of the disputed title benefits but
made no determination as to the ultimate price adjustment. Id. at
1256–57. Chesapeake then refused to pay the $22 million. BP
requested that the arbitration panel rule that Chesapeake was
required pay the $22 million. Chesapeake contested the panel’s
jurisdiction and filed a complaint seeking to vacate the panel’s
rulings. BP counterclaimed, seeking a declaration that it was owed
$22 million. The arbitration panel ultimately ruled that Chesa-
peake owed $22 million to BP, subject to any defenses outside the
scope of the arbitration. Id. at 1257.

The district court found that the panel exceeded its juris-
diction in ruling on BP’s entitlement to the $22 million. By
agreement of the parties, joint motions for summary judgment on
BP’s counterclaim were filed. Both motions were denied, a bench
trial was held, and judgment was entered in favor of BP for
$22 million. Chesapeake appealed from the judgment and BP
cross-appealed the order determining that the panel exceeded its
jurisdiction. Id. at 1258.

The Tenth Circuit held that the district court’s adjudication
of BP’s counterclaim was not subject to the limitations of the
Federal Arbitration Act, see 9 U.S.C. §§ 9–11, because it was not
a judicial review of an arbitration award. 747 F.3d at 1258. The
court also affirmed the district court’s finding that Chesapeake
had waived its right to arbitrate the counterclaim because
Chesapeake protested the panel’s authority to adjudicate it,
initiated litigation to prevent the panel from adjudicating it, and
expressly agreed that joint motions for summary judgment could
decide the issue. Id. at 1259.

Further, the court found that the submission of BP’s counter-
claim was timely because it was submitted immediately after
Chesapeake refused to pay the $22 million. Id. The court also held
that BP’s claim was not barred by res judicata because the panel’s
original award stated that it was deciding only title issues and not
the effect of its ruling on the amounts that would ultimately be
exchanged and because the panel’s later ruling reserved judgment
due to Chesapeake raising defenses outside the panel’s purview.
Id. The court confirmed that there is no rule against counterclaims
being asserted in confirmation proceedings and declined to
consider adopting such a rule, as Chesapeake, in initiating the
litigation, had sought more than summary confirmation. Id. at 
1260.

Because the $22 million judgment was affirmed, BP’s cross-
appeal was dismissed as moot. Id. The court also affirmed an
award of attorney fees to BP. Id. at 1260–62.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A B I G A I L  F .  J O N E S

—  R E P O R T E R S  —

PENNSYLVANIA LEGISLATURE GAINS OVERSIGHT OF
COMMONWEALTH PLAN FOR CARBON REDUCTIONS FROM
EXISTING POWER PLANTS

On October 22, 2014, Pennsylvania’s Governor Tom Corbett
signed into law the Pennsylvania Greenhouse Gas Regulation
Implementation Act (GHG Act), 71 Pa. Cons. Stat. §§ 1362.1–.4,
which grants the Pennsylvania legislature the opportunity to
approve or disapprove the Commonwealth’s plan to comply with
the U.S. Environmental Protection Agency’s (EPA) proposed rule
to reduce carbon dioxide (CO2) emissions from existing power
plants. See Carbon Pollution Emission Guidelines for Existing
Stationary Sources: Electric Utility Generating Units, 79 Fed.
Reg. 34,830 (proposed June 18, 2014) (Clean Power Plan). The
GHG Act was sponsored by Representative Pam Snyder, who



page 14 MINERAL LAW NEWSLETTER

represents a district in southwestern Pennsylvania with significant
bituminous coal production.

In June 2014 EPA proposed the Clean Power Plan, which
would impose carbon emission restrictions on existing power
plants. The proposed rule, if finalized, would set goals for CO2
emission reductions in each state but allow the states to develop
their own plans for complying with the new limits. The GHG Act,
which was supported by the Pennsylvania Coal Alliance and other
industry associations, deals with Pennsylvania’s development of
a plan to comply with CO2 limits for existing power plants.

Section 3 of the GHG Act, 71 Pa. Cons. Stat. § 1362.3,
addresses the process that the Pennsylvania Department of
Environmental Protection (PADEP) will use to develop a
compliance plan. While developing the compliance plan, the law
requires that PADEP conduct at least four public hearings, some
of which must be held in areas “directly economically affected by
the EPA’s [CO2] regulation.” Id. § 1362.3(2). In addition to
considering all the written and oral testimony provided at the
hearings, PADEP must consider certain issues identified in the
GHG Act as part of the plan development. Id. § 1362.3(3), (4).
For example, PADEP must consider, among other factors:

(1) whether Pennsylvania should participate in existing
multistate CO2 reduction programs or create a new
multistate reduction program;

(2) whether Pennsylvania should invest in energy efficiency
programs to assist in meeting EPA’s goal;

(3) whether to include certain strategies in the plan, such as
demand-side energy efficiency programs, renewable
energy standards, or energy storage technologies; and

(4) how best to avoid stranded investments in existing
power plants.

Id. § 1362.3(4). The law also requires PADEP to prioritize plan
components that reduce costs for consumers and to consider the
value of having diverse energy sources in Pennsylvania. Id.
§ 1362.3(5), (6).

Section 4 of the GHG Act, id. § 1362.4, requires submission
of the compliance plan developed by PADEP to the Pennsylvania
General Assembly at least 100 days prior to the submission of the
plan to EPA. Id. § 1362.4(a). Each chamber of the General
Assembly must then consider the plan within 20 days, voting
either to approve or disapprove it. Id. § 1362.4(b). If the plan is
approved, PADEP may submit it to EPA. Id. § 1362.4(c). If the
plan is not approved, PADEP must modify the plan and resubmit
it to the General Assembly within 60 days of the vote. Id.
§ 1362.4(d)(1), (2). If necessary, PADEP must “request an
extension of time from the EPA by submitting an initial State plan
by June 30, 2016 . . . .” Id. § 1362.4(d)(3). The GHG Act allows
for a default approval of the plan if no vote is taken by either
chamber within set time frames. Id. § 1362.4(e). The default
approval allows PADEP to submit a plan to EPA even if the
General Assembly is unable or unwilling to vote on the plan.
EPA’s proposed Clean Power Plan would impose a federal plan
on Pennsylvania if the Commonwealth does not submit a plan or
if the submitted plan is not approved by EPA, making the
GHG Act’s default approval provision an important tool to
prevent the loss of state autonomy.

Although the GHG Act was strongly opposed by several
environmental groups, it passed the Pennsylvania Senate by a vote
of 31-17 and the Pennsylvania House of Representatives by a vote
of 144-59. The measure had bipartisan support in both chambers
and moved quickly through the legislative process.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

A B I G A I L  L .  M A R U S I C

—  R E P O R T E R S  —

COMMONWEALTH COURT ALLOWS CONSTRUCTION OF
COMPRESSOR STATION

On September 26, 2014, the Commonwealth Court of
Pennsylvania issued an opinion reversing a township zoning
board’s denial of a special use exception application for the
construction and operation of a natural gas compressor station.
See MarkWest Liberty Midstream & Res., LLC v. Cecil Twp.
Zoning Hearing Bd., Nos. 223 C.D.2013, 232 C.D.2013, 2014
WL 4783426 (Pa. Commw. Ct. Sept. 26, 2014). On November 29,
2010, MarkWest Liberty Midstream & Resources, LLC
(MarkWest) applied to the Cecil Township Zoning Hearing Board
(Board) for a special exception to the township’s Unified
Development Ordinance (UDO) in order to construct and operate
a natural gas compressor station on the center 15 acres of a 71.5-
acre tract of land within a district zoned for light industrial use. Id.
at *1. “A special exception is a use that is expressly permitted by
the zoning ordinance, absent a showing of a detrimental effect on
the community.” Id. at *2 (quoting Morrell v. Zoning Hearing Bd.
of the Borough of Shrewsbury, 17 A.3d 972, 975 (Pa. Commw.
Ct. 2011)).

The Board denied MarkWest’s application on March 31,
2011, “on the basis that MarkWest had failed to satisfy the UDO’s
requirements that the [compressor station] would be of the same
general character as other uses permitted in [the zoning district],
and that its impact would be equal to or less than other permitted
uses.” Id. at *1. MarkWest, joined by Range Resources-
Appalachia, LLC (Range) as an owner or tenant of the property
upon which the compressor station would be constructed,
appealed the Board’s decision to the Washington County Court of
Common Pleas. Id. However, without taking any additional
evidence, the court of common pleas affirmed the Board’s
decision on January 21, 2013. Id. Range and MarkWest then
further appealed to the commonwealth court.

In its opinion, the commonwealth court reviewed the Board’s
findings and analyzed MarkWest’s application based upon all
applicable provisions of the township’s UDO. In pertinent part,
the township’s UDO provides that the Board may approve a
special exception if the proposed use of the property

(1) would have an equal or lesser impact than, and is of
the same general character as any of the Township’s
permitted conditional uses or uses by right; (2) meets the
Township’s area and bulk requirements; (3) complies
with the express standards and criteria specified for the
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most nearly comparable [use permitted within the zoning
district]; and, (4) is consistent with the intent set forth in
[the] UDO . . . for industrial districts.

Id. at *2 (emphasis omitted) (footnotes omitted) (citations
omitted). Based upon the evidence presented by MarkWest, the
commonwealth court found that the Board’s denial of the special
exception application was without basis in fact or in law. Id.
at *19.

Concluding, the commonwealth court stated, “[i]n reviewing
the Board’s findings and the record evidence as a whole, and
applying the UDO’s terms as written and construing them so as to
afford MarkWest the broadest possible use and enjoyment of the
[p]roperty, we hold that MarkWest’s special exception application
should have been granted.” Id. The commonwealth court therefore
reversed the trial court and remanded the matter to the trial court
to immediately remand to the Board with instructions to grant
MarkWest’s application within 45 days of the Board’s receipt of
the trial court’s order. Id.

RECORDABLE LEASE SURRENDERS REQUIRED

On October 22, 2014, Pennsylvania Governor Tom Corbett
signed into law the Recording of Surrender Documents from Oil
and Natural Gas Lease Act. See 2014 Pa. Legis. Serv. Act 2012-
152 (H.B. 402) (codified at 58 Pa. Cons. Stat. §§ 901–905)
(effective Dec. 22, 2014). The Act states that within 30 days after
the termination, expiration, or cancellation of an oil or natural gas
lease, the lessee shall deliver to the lessor, free of cost, a
recordable surrender of such terminated, expired, or canceled
lease. 58 Pa. Cons. Stat. § 903(a). The Act also provides that if a
lessee fails to provide the lessor with a timely surrender, the lessor
may serve notice of such failure upon the lessee. Id. § 904(a). The
lessee is entitled to challenge the notice if the lessee believes that
the oil and gas lease is still in effect. Id. § 904(c). However, if the
lessee fails either to challenge the notice from the lessor or to send
a surrender document, the Act authorizes the lessor to execute and
record in the public records an affidavit of termination, expiration,
or cancellation of the oil and gas lease. Id. § 904(d).

SUPERIOR COURT FINDS FAILURE TO CONDUCT TITLE
SEARCH RESULTED IN WILLFUL TRESPASS

In Sabella v. Appalachian Development Corp., 2014 PA
Super 237, 2014 WL 5316625, the Pennsylvania Superior Court
found an oil and gas developer liable for willful trespass where
the developer acquired rights as lessee under an oil and gas lease
by assignment but failed to conduct a full title search prior to
purchasing such rights. In 1997 Dennis Sabella obtained the oil,
gas, and mineral rights to 66 acres located in Warren County,
Pennsylvania (Property) at a tax sale and properly recorded his
deed. 2014 WL 5316625, at *1. On November 15, 2001, Mark
and Virginia Harvey, the owners of the surface of the Property,
and Appalachian Development Corporation (Appalachian)
entered into an oil and gas lease covering the Property and other
lands (Harvey Lease), apparently without knowledge of Sabella’s
interest. Id.

Appalachian later transferred its rights as lessee under the
Harvey Lease to Brian C. Haner and Lisa M. Haner, d/b/a Pine
Ridge Energy. Id. Instead of conducting their own full title
examination, the Haners elected to rely upon a prior title

examination conducted by Appalachian and conduct only a
“bring-down” title search on the Harvey Lease. Id. at *2. As the
court noted, a bring-down examination “is the final review of the
prothonotary’s and recorder of deeds’ records to determine if
there have been any intervening events [that] affect the title to be
conveyed at a settlement between the time the original title
abstract is prepared and the time of settlement.” Id. at *2 n.1
(alteration in original) (quoting Penn Title Ins. Co. v. Intercounty
Abstract, 31 Pa. D. & C.3d 635, 642 (Pa. Ct. Common Pleas
1984)). After the purchase was finalized, the Haners proceeded to
drill several producing wells on the Property. Id. at *2. The facts
indicate that Brian Haner learned that Sabella believed he owned
the Property in March 2008 but did not conduct a title
examination. Id. The Haners drilled an additional three wells on
the Property after March 2008. Sabella later learned of the Harvey
Lease and filed a suit in ejectment, trespass, and conversion
against the Haners on March 10, 2010. Appalachian was joined in
the action as it warranted good and marketable title to the Harvey
Lease in the transaction with the Haners. Id. at *3.

The trial court found the Haners liable for both good- and
bad-faith trespass as well as conversion. Id. at *4. A party injured
by good-faith trespass is entitled to damages equal to the
trespasser’s profits from improvements to the land, after the
deduction of costs to effect such improvements, whereas a party
injured by bad-faith trespass is entitled to all money derived from
the trespass without any deduction of costs for generating those
moneys. Id. at *13. The trial court awarded damages to Sabella
based upon its determination that the Haners were a good-faith
trespasser until March 2008, when Brian Haner learned that
Sabella claimed ownership of the Property, and that the Haners
were a bad-faith trespasser after March 2008. Id. at *14. All
parties to the suit appealed the decision to the superior court.

The superior court analyzed the parties’ arguments regarding
good- and bad-faith trespass. After reviewing Pennsylvania’s
recording statutes, which require that all written agreements
relating to property be recorded and impute constructive
knowledge of all properly recorded agreements relating to
property to “subsequent purchasers,” the superior court concluded
that (1) the Haners were subsequent purchasers of rights in the
Property; and (2) as subsequent purchasers, the Haners were
obligated to exercise due diligence in investigating the title of the
vendor. Id. at *19. Specifically, the court held that

[i]n declining to conduct a full title search, when such
would have revealed conclusively Sabella’s ownership
of the [Property], the Haners lost their claim to bona fide
purchaser status and their recourse to the protections
associated with that status. . . . Because the Haners were
not good-faith purchasers of the [Property], they were
entitled to no offsets whatsoever; rather, Sabella was
entitled to recover the entirety of the revenues the
Haners derived from their production upon Sabella’s
[Property].

Id.

The case was therefore remanded for a new determination of
damages in accordance with the superior court’s findings.
Although it is unclear at this time whether the Haners will pursue
an appeal of the superior court’s decision, the Sabella opinion
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reinforces the importance of conducting a thorough, independent
title search in any transaction involving oil and gas rights.

UPDATE: HILCORP ENERGY COMPANY WITHDRAWS
APPLICATION TO UTILIZE FORCED POOLING PROVISION OF
OIL AND GAS CONSERVATION LAW

As previously reported, in November 2013 Hilcorp Energy
Company (Hilcorp) became the first operator in Pennsylvania to
file an application for an order establishing a well spacing unit
(Application) under Pennsylvania’s Oil and Gas Conservation
Law of 1961, 58 Pa. Stat. Ann. §§ 401–419. See Application, In
re Application of Hilcorp Energy Co. for Well Spacing Units, No.
2013-01 (DEP resubmitted Nov. 26, 2013). See also Vol. XXXI,
No. 3 (2014) of this Newsletter. Hilcorp withdrew its Application
on August 29, 2014. All hearings have been canceled, and the
docket was marked closed and discontinued as of September 2,
2014.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

LEASE HELD EXTENDED BY OPERATIONS PRELIMINARY TO
DRILLING; CESSATION OF OPERATIONS EXCUSED IF CAUSED
BY LESSOR’S REPUDIATION OF LEASE

The court in Rippy Interests, LLC v. Nash, No. 10-12-
00233-CV, 2014 WL 4114328 (Tex. App.—Waco Aug. 21,
2014, no pet. h.), considered a very common form of oil and gas
lease providing that the lease would remain in effect for a term
of five years (as extended) and as long thereafter as “operations”
were conducted with no cessation of more than 90 consecutive
days, defining “operations” as including drilling, among other
things, as well as production. The lease’s primary term ended on
January 18, 2011. Before that date Rippy Interests, LLC (Rippy),
the lessee, had begun construction of an access road and drilling
pad. That work continued beyond January 18, even though a
lessor locked the entrance gate on that date, asserting that Rippy
may not have had a valid lease. A drilling rig commenced
drilling between February 25 and March 1. The well reached a
vertical depth of 7,900 feet, after which Rippy did not go
forward with its plan to continue drilling horizontally with a
bigger rig, allegedly because of the challenge to its title. Id. at
*1–3.

Rippy filed suit against the Nash family, the lessors, on
January 24, 2011, for injunctive relief against the lessors’
attempts to prevent Rippy from conducting operations. It later
added U.S. KingKing, LLC (KingKing), the Nashes’ top lessee
whose lease would become effective if Rippy’s expired, as a
defendant and sought a declaratory judgment that its lease was in
force. KingKing filed a counterclaim followed by a motion for
summary judgment, joined by the Nashes, for a declaration that
Rippy’s lease had expired in the absence of operations at the end
of the primary term. Id. at *3. KingKing then filed an amended
motion for summary judgment asserting that even if Rippy’s
lease had been extended beyond its primary term, those
operations had ceased for more than 90 days once Rippy stopped

drilling. Rippy defended on the basis that the Nashes had
repudiated the lease and thus had excused Rippy’s need to
continue operations in order to extend the lease. The trial court
granted KingKing’s motion for summary judgment, declaring
Rippy’s lease expired and KingKing’s effective. Id. at *4.

On appeal the court made short work of the Nashes’ and
KingKing’s argument that Rippy’s operations before and over
the end of the primary term had not been adequate to qualify as
operations for drilling in order to perpetuate the lease. Although
the drilling rig had not yet moved onto the lease when the
primary term expired, construction of the lessee’s access road
and well pad was well under way, and conductor pipe had been
set. Citing abundant case and secondary authority, the court held
that Rippy’s activities short of spudding the well were sufficient
to have constituted drilling operations as contemplated by the
lease and that Rippy should have been granted summary
judgment that its lease had been extended. Id. at *7.

The court went on to hold that summary judgment for
KingKing likewise had been improper if granted on the ground
that Rippy’s operations had subsequently ceased for more than
90 days. Under settled law, the court noted, a lessor’s wrongful
repudiation of an oil and gas lease relieves the lessee from any
obligation to conduct operations to maintain the lease pending
determination of the controversy. Id. at *8 (citing Ridge Oil Co.
v. Guinn Investments, Inc., 148 S.W.3d 143, 157 (Tex. 2004)).
Repudiation, it further observed, requires “[t]he lessor’s ‘unquali-
fied notice’ that the lease has been forfeited or terminated.” Id.
That the lessors had locked the gate to the well site during
Rippy’s construction operations on the last day of the primary
term at least raised a fact issue whether they had thus notified
Rippy that they considered the lease expired, and Rippy’s
continuing to drill after the alleged repudiation was not a waiver
of the repudiation defense. Id. at *10–11.

DEFENDANT HELD NOT A LEASEHOLD COTENANT AND NOT
OBLIGATED FOR REWORKING COSTS

The court in Long v. Miken Oil, Inc., No. 12-13-00252-CV,
2014 WL 4104100 (Tex. App.—Tyler Aug. 20, 2014, no pet. h.)
(mem. op.), reversed a judgment for Miken Oil, Inc. (Miken) and
Mike Tate, working interest owners under oil and gas leases
covering land in Gregg County, Texas, against Larry Long for a
share of workover and other operating expenses Miken and Tate
had incurred.

Long owned the working interest under leases known as the
Elder and Utzman leases as to the Pettit formation, and Tate
owned the working interest under the same leases as to the
Woodbine formation. Tate and Long agreed in 2001 to
recomplete the Elder No. 1 well, operated by Long and
producing from the Pettit formation, to produce oil from the
Woodbine formation. For the use of Long’s Pettit well for
Woodbine production they agreed that Long “earned or agreed
to take” 50% of the net proceeds of production from the
Woodbine formation under the Elder and Utzman leases. Id. at
*1. No assignment was ever made to Long, but from then until
sometime in 2008 Long received 50% of the net revenue from
Woodbine wells on the Elder and Utzman leases. In 2008 Tate
and Long agreed to undertake the workover of the Utzman No. 7
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Woodbine well, and Tate spent approximately $100,000 in the
workover effort, which was unsuccessful. Miken, to which Tate
had assigned the leases, billed Long for his share of the deficit
resulting from the workover cost, but Long never paid. The
leases were no longer profitable and eventually expired. Id. In
2010 Miken sued Long for his share of the operating expenses in
excess of revenue and, after a trial, was awarded judgment for
Long’s share of the costs. Id. at *4.

Because neither Tate nor Miken had ever assigned Long an
interest in the leases as to the Woodbine formation and, at least
according to Tate, Long had no interest in the Woodbine
formation and no right to drill a well to the Woodbine, there was
no cotenancy between Long and Tate (and later Miken) in the
Woodbine formation. Tate and Miken therefore, the court held,
“had no right to contribution from Long based upon cotenancy.”
Id. at *9. Left unexplained is why, in the absence of an operating
agreement or a similar agreement, or an express agreement on
Long’s part to pay workover and other costs, cotenancy alone
would have obligated Long personally beyond the amount of
production revenues.

SELLER OF OIL AND GAS LEASE HELD TO HAVE RETAINED
LIABILITY TO LESSOR ARISING FROM SALE

The court in Talisman Energy USA Inc. v. Enduring Re-
sources, LLC, No. 01-13-00357-CV, 2014 WL 4219514 (Tex.
App.—Houston [1st Dist.] Aug. 26, 2014, no pet. h.) (mem. op.),
addressed the allocation of an unusual liability between the seller
and purchasers of Eagle Ford Shale oil and gas leases.

Talisman Energy USA Inc. (Talisman) and Statoil Texas
Onshore Properties, LLC (Statoil) acquired approximately 1,500
leases from Enduring Resources, LLC (Enduring) pursuant to a
2010 purchase and sale agreement. Among the leases was one
from the Moon family that included an “assignability” provision
requiring Enduring, if it sold the lease during the primary term
and before development for an amount greater than 150% of the
bonus consideration originally paid for the lease, to pay the
lessors one-half the difference. Enduring had paid the lessors a
$960,000 lease bonus and allocated the lease $10,315,800 of the
purchase price for the sale to Talisman and Statoil. Id. at *2.
After it settled the Moons’ claims under the assignability
provision of the lease for $3,949,191, the underlying lawsuit
ensued over whether the seller or buyers were responsible,
according to their purchase and sale agreement, for the payment
to the Moons, to which neither side denied the Moons were
entitled. After a bench trial the trial court held the buyers,
Talisman and Statoil, liable for breach of the parties’ purchase
and sale agreement and awarded Enduring damages in the
amount it had paid the Moons. Id. at *3. The buyers appealed,
and the court of appeals reversed.

The purchase and sale agreement provided that the buyers
would assume all “Assumed Obligations,” defined as “all
obligations and liabilities of Seller . . . with respect to or arising
from the Assets [i.e., the leases being sold and related rights and
property], other than the Retained Seller Obligations, regardless
of whether such obligations or liabilities arose prior to, on or
after the Effective Date . . . .” Id. at *1 (alteration omitted). The
“Retained Seller Obligations,” for which liability remained with
the seller under the agreement, were defined as “all obligations

and liabilities of Seller, known or unknown, with respect to or
arising from . . . Third Person Claims related to the use,
ownership and operation of the Assets during any period of time
prior to the Closing Date.” Id. at *2 (alteration omitted).

After deciding that the purchase and sale agreement was
unambiguous, the court turned to an analysis of whether the
obligation to the Moons came within the definition of Retained
Seller Obligations; otherwise, the agreement would impose any
obligation relating to the leases on the buyers. It first rejected
Enduring’s argument that the Moon obligation was not “related
to the use, ownership and obligation of the Assets.” Id. at *5.
According to the words’ ordinary use, the obligation had a
connection to the leases, not merely the profits from their sale as
Enduring argued. The crucial question, then, was whether the
obligation related to Enduring’s ownership prior to the closing.
The court held that it did.

Certain conditions had to be met, the court pointed out,
before the Moons would have valid claims. First, Enduring had
to sell the lease before the end of the primary term and before
developing the lease. Second, the consideration for Enduring’s
sale had to be more than 150% of the original lease bonus. Id. at
*6. Only what occurred before the Moon lease was assigned was
relevant to whether additional bonus was due. Because the
Moons’ bonus became due when the lease was assigned for an
amount greater than 150% of what was originally paid them and
only if Enduring had not yet conducted any operations, “the
Moon claims [could] only relate to Enduring’s ownership and
operations before closing.” Id. Moreover, the Moon claims were
part of the consideration Enduring paid to acquire the lease and
thus related to Enduring’s ownership. Id.

PROSPECTIVE LESSEE WITH BINDING AGREEMENT FOR
LEASE HELD NOT ENTITLED TO BONA FIDE PURCHASER
STATUS

Orca Assets, G.P., L.L.C. v. Burlington Resources Oil &
Gas Co., No. 13-13-00462-CV, 2014 WL 4401524 (Tex. App.—
Corpus Christi Aug. 26, 2014, no pet. h.) (mem. op.), affirmed a
summary judgment in favor of Burlington Resources Oil & Gas
Co. (Burlington), Petrohawk Properties, L.P. (Petrohawk), and
GeoSouthern DeWitt Properties, L.L.C. (GeoSouthern). The
judgment had declared their oil and gas leases from the trustee of
the Red Crest Trust on 1,811 acres in DeWitt and Gonzales
Counties, Texas, superior to leases by the same lessor to Orca
Assets, G.P., L.L.C. (Orca), purporting to cover the same land.

On June 17, 2010, the trustee executed oil and gas leases to
GeoSouthern, which assigned interests in the leases to
Burlington and Petrohawk. A memorandum giving notice of the
leases was not filed for record until December 9, 2010. On
December 6, 2010, the trustee, although having already leased
the land to GeoSouthern, executed a “letter of intent” agreeing to
lease the same land to Orca. Id. at *1. The letter of intent
included the parties’ agreement to a specific lease form under
which the lessor would disclaim any warranty of title. It was
supported by Orca’s payment of $50.00 per acre as earnest
money and expressly confirmed that the parties had “a firm
agreement to complete the leasing transaction,” subject to Orca’s
verification of the trust’s title. Id. at *2. Orca did no more title
work but paid the agreed bonus consideration and obtained
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leases from the trustee on January 11, 2011. The only issue on
appeal was whether Orca was entitled to claim the status of a
bona fide purchaser without notice of the GeoSouthern leases.
Id. at *3.

The court of appeals recognized that an unrecorded
conveyance of real property, including an oil and gas lease, is
void as to a subsequent purchaser without notice of its existence.
Id. at *4. It was undisputed that Orca paid valuable consideration
when the letter of intent was executed and had no actual or
constructive notice of the GeoSouthern leases. The letter of
intent, Orca argued, constituted a conveyance of equitable title to
the leases. GeoSouthern and its assignees disagreed that the
letter of intent conveyed a property interest entitling Orca to
claim bona fide purchaser status, apparently taking the position
that one cannot be a bona fide purchaser without acquiring legal
title. The GeoSouthern lessees also argued that the terms of the
letter of intent precluded Orca’s claiming to be a bona fide
purchaser even if it were considered to have conveyed Orca an
interest in the land. Id.

Because the letter of intent provided that the lessor would
not warrant title, the court declared, it was equivalent to a
quitclaim deed. Id. “[A] party acquiring property under a
quitclaim deed,” it went on, “is not eligible to claim bona fide
purchaser status because it is charged with notice of title defects
as a matter of law.” Id. The trial court had therefore not erred in
granting summary judgment to the earlier lessees. Id. at *5.

The result it reached may be correct, but the Corpus Christi
court’s rationale is seriously questionable. A conveyance without
a warranty is not necessarily a quitclaim, according to many
Texas cases, and Black’s Law Dictionary was the only authority
the court cited for its conclusion that the leases for which
Orca contracted would be the equivalent of quitclaims. Orca’s 
bona fide purchaser defense deserves much more serious
consideration than the court showed it.

ROYALTY INTEREST HELD PERPETUAL, NOT LIMITED TO
TERM OF EXISTING LEASE

The court in Landers v. Livingston, No. 12-13-00282-CV,
2014 WL 4215873 (Tex. App.—Tyler Aug. 27, 2014, pet. filed)
(mem. op.), construed a 1947 royalty deed from Theron and
Thelma Hughes and J.W.C. and Noda Hughes to M.L. Stephens,
conveying a 25-acre royalty interest in a 92.75-acre tract in
Shelby County, Texas. The deed, quoted in its entirety in the
court’s opinion, conveyed the interest “for a period of perpetual
years from the date hereof and as long thereafter as oil, gas or
other minerals, or either of the[m], is produced or mined from
the lands described herein, in paying or commercial quantities.”
Id. at *1 (alteration in original). It then provided:

If at the expiration of said perpetual years from [the]
date hereof, oil, gas or other minerals or either of them,
is not being produced or mined from said land or any
portion thereof [in] paying or commercial quantities,
this contract shall be null and void and the Grantee’s
rights hereunder shall terminate.

Id. The deed was made expressly subject to an oil and gas lease
then in effect, providing that it covered and included 25 royalty
acres of the royalty payable under that lease. The grantee would
not participate in leasing or in bonuses or rentals due under

future leases, but the grantor was prohibited under the deed from
leasing for less than one-eighth royalty, and the grantee would be
entitled to royalty if the grantors should develop the land
themselves. Id. at *2. The trial court granted summary judgment
quieting title to the 25-acre royalty interest in Richard and
Dianne Livingston, successors to the grantors’ interest, on the
basis that the interest had expired. Id. at *3. The court of appeals
reversed the summary judgment and rendered judgment quieting
title to the royalty interest in the appellants.

The Livingstons argued that the sentence ending with
“Grantee’s rights hereunder shall terminate,” to be given
meaning, must be read together with the “subject to” clause,
evincing the parties’ intention to limit the grant of “perpetual
years” to the life of the lease, which expired at the end of its
primary term in 1951. Id. at *3–4. The term of the grant could
have lasted forever, they suggested in an effort to harmonize the
word “perpetual” with their contention for a limited term, if the
lease had been perpetuated by production. This was at best a
strained interpretation, the court declared. Id. at *4. The parties
provided that the grantee’s rights would terminate if there were
no production “at the end of perpetual years,” the court pointed
out; they had not provided, as the Livingstons asserted, the rights
would terminate “if there [was] no production under the
prevailing lease . . . .” Id. Moreover, “[t]he parties [had] plainly
contemplated that the grantor might enter into future leases
during the term of [the] grant and that the grantee would be
entitled to royalties under those leases,” which “would have been
impossible if the grant [had] terminated with the existing
lease.” Id.

RATIFICATION OF EXPIRED LEASE NOT BINDING ON LESSOR
IF FRAUDULENTLY INDUCED

The court in Bank of America v. Prize Energy Resources,
L.P., No. 04-13-00201-CV, 2014 WL 4257865 (Tex. App.—San
Antonio Aug. 29, 2014, no pet. h.), reversed a summary
judgment in favor of the lessees of the “Baker Lease,” covering
the 25% mineral interest of Bank of America, as trustee of the
Baker Trusts, in land in McMullen County, Texas.

In 2004 Cliff Hoskins, who had an agreement to acquire
another 25% mineral interest in the same land, alleged that the
Baker Lease had expired in 2001 when the wells on the lease had
ceased to produce for 71 days. On January 25, 2005, the same
day Hoskins filed suit challenging the viability of the lease, Prize
Energy Resources, L.P. (Prize), the operator, and the Rutherford
family, owning other interests in the minerals, approached the
bank and requested that it execute a ratification acknowledging
that the Baker Lease remained in force. Id. at *2. After the
Rutherfords assured the bank that there had been no cessation of
production and that Hoskins’s demands were frivolous and an
attempt to extort money, the bank signed the ratification,
accepting a $106,000 payment to do so. Id. at *2, 6. The bank
then accepted royalty payments for production under the Baker
Lease for several years, both before and after it filed suit seeking
to establish that the Baker Lease had expired as to the bank’s
mineral interest so as to entitle it to an accounting for the net
proceeds of its full 25% of production, not just the royalty under
the Baker Lease. Id. at *2.
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The lessees argued, and the trial court had agreed in
granting them summary judgment, that the bank had waived its
right to assert that the lease had terminated by the express terms
of the ratification and its subsequent conduct. The court of
appeals held that, to the contrary, there were fact questions that
should have precluded summary judgment. Id. at *10. Although
the lessees presented summary judgment evidence that the bank
knew of Hoskins’s assertions and the information on which he
relied before it executed the ratification, the bank had also
pointed to evidence that the lessees had misled it. It would not
have signed the ratification, the bank argued, but for the
misrepresentations. Id. at *6. Moreover, because the lessees
could not show that the bank had knowledge of all the material
facts concerning the lessees’ alleged fraud, but could only
demonstrate that the bank possessed some of the facts, there was
a fact question whether the bank intended to waive its right to
rescind the ratification or should be held estopped from doing so
by its subsequent acceptance of royalty payments. Id. at *10.

RAILROAD COMMISSION ORDER BASED ON PRESUMED
LEASE EXPIRATION HELD ERRONEOUS

The court in Roland Oil Co. v. Railroad Commission of
Texas, No. 03-12-00247-CV, 2014 WL 4414825 (Tex. App.—
Austin Aug. 29, 2014, no pet. h.) (mem. op.), reversed a district
court order affirming the Texas Railroad Commission’s (RRC)
decision to deny Roland Oil Company (Roland), the operator of
the Charlotte Field Unit in Atascosa County, Texas, an extension
of time to complete the required testing and plugging of wells in
the unit. The RRC’s principal basis for its decision, that Roland
did not have a good-faith claim to a continuing right to operate
the wells because his leases had expired, had been erroneous.

When Roland applied in early 2005 for an extension of time
to complete required testing on certain inactive wells in the unit,
the RRC determined that Roland had been delinquent in failing
to perform the testing for years and not only denied Roland’s
request but issued a “severance” order effectively barring it from
producing any well until the work was done. Roland performed
repairs necessary for the testing, but there was no production
from the unit from May 2005 until August 2006, after the RRC
lifted its severance order. A mineral owner by then had, in June
2006, notified the RRC of his contention that Roland’s lease had
lapsed because of the cessation of production. Id. at *1. The
RRC thereupon concluded that Roland lacked a good-faith claim
to a right to operate the unit, a prerequisite to any extension of
time to plug inactive wells, and cancelled Roland’s plugging
extension. Id. at *2. The district court upheld the RRC’s order.

Roland argued that its right to operate the unit wells had
been perpetuated by the unit agreement, which had a term
extending as long as “Unit Operations” were conducted without
a cessation of more than 90 consecutive days, Unit Operations
being defined as “all operations conducted . . . for or on account
of the development and operation of the Unitized Formation for
the production of Unitized Substances.” Id. at *5 (footnote
omitted). The court of appeals agreed. No evidence, it observed,
supported the RRC’s finding that all work Roland performed
during the gap in production was limited to inactive wells, and
Roland’s principal had testified of regular routine repair and
maintenance work on all unit wells. Id. at *6. Even if it were
assumed that the RRC was correct that the scope of Roland’s

work had been confined to acts necessary to satisfy its
requirements for testing inactive wells, the court continued, it
was in error in concluding that those acts did not fall within the
definition of Unit Operations. Id. Roland could not produce any
of the wells unless it brought the unit into compliance with RRC
regulations, so its testing and repairs on the inactive wells were
“a necessary component of operating the lease and producing the
active wells.” Id.

PRODUCERS’ ASSOCIATIONS HELD TO HAVE STANDING TO
CHALLENGE CITY PERMIT FEE AND ORDINANCE

The City of Arlington, Texas in 2012 enacted a new permit
fee requiring natural gas well operators to pay an additional
$2,400 per well per year, as well as amendments to its fire code
affecting oil and gas production. The Texas Oil & Gas
Association and the Texas Independent Producers & Royalty
Owners Association, whose members included gas well
operators, filed suit seeking a declaratory judgment that the fee
and regulations violated constitutional and statutory rights of its
members. In City of Arlington v. Texas Oil & Gas Ass’n, No. 02-
13-00138-CV, 2014 WL 4639912 (Tex. App.—Fort Worth Sept.
18, 2014, no pet. h.) (mem. op.), the court affirmed denial of the
city’s motion for summary judgment on the ground that the
associations lacked standing to sue on behalf of their members.

“An association has standing to bring suit on behalf of its
members,” the court pointed out, “when (1) its members would
otherwise have standing to sue in their own right, (2) the interests
it seeks to protect are germane to the organization’s purpose, and
(3) neither the claim asserted nor the relief requested requires the
participation in the lawsuit of each of the individual members.”
Id. at *2. The City agreed that the associations met the first two
prongs of the associational standing test but asserted they could
not meet the third prong, arguing that the associations “had put
the individualized circumstances of their members into issue by
pleading the individual circumstances of their members.” Id. The
court disagreed. The associations had “merely pleaded factual
circumstances generally applicable to all [their] members, not
facts unique to any particular member . . . .” Id. The standing
test, the court observed, focuses on administrative convenience
and efficiency:

[T]he issue is whether either the nature of the claims or
the relief sought requires an intensive, fact-based in-
quiry of each individual member so that the presence of
each individual member is required as a party to the
lawsuit, thereby thwarting the administrative conve-
nience, efficiency, and judicial economy served by the
doctrine of associational standing.

Id. at *3. This determination is somewhat tricky, in the court’s
view, but “an association generally [possesses] standing to
assert claims for a declaratory judgment, an injunction, or some
other type of prospective equitable relief on behalf of its
members,” although it generally lacks standing to seek monetary
damages unique to each member. Id. at *4. Here the associations
did not seek relief that would differ among their members.
Instead, they sought only declaratory relief that raised primarily
issues of law that would, if granted, apply equally to all their
members, regardless of the individual circumstances of each
member. Id. at *5.
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SUMMARY JUDGMENT HELD IMPROPER IN SUIT FOR
REFORMATION OF DEED TO RESERVE MINERAL INTEREST

The court in Wigley v. Willems, No. 07-13-00028-CV, 2014
WL 4808139 (Tex. App.—Amarillo Sept. 19, 2014, no pet. h.)
(mem. op.), reversed the trial court’s summary judgment for
Gregory Willems, the grantee of a tract of land in Madison
County sold and conveyed to him by Nancy Wigley. The parties’
sale contract called for Wigley to reserve half the minerals she
owned, but the deed, dated September 19, 2005, did not contain
a mineral reservation. Neither party had reviewed the deed with
counsel before its execution, and Wigley did not realize that her
deed had not reserved a mineral interest until 2009, when former
neighbors informed her they had leased their land. She filed suit
to reform the deed on the basis of mutual mistake on August 3,
2010, after Willems refused to execute a correction deed. Id. at
*1. The trial court granted Willems’s motion for summary
judgment, apparently on the basis that Wigley’s suit was filed
after the four-year statute of limitations had run. Id. at *2.

The court agreed with Wigley that there were fact issues
relevant to when Wigley knew or should have known that the
deed contained a mistake. “Generally, a grantor is charged with
knowledge of the provisions of his deed upon executing it and,
for purposes of reformation of that deed, limitations begins to
run from the date of execution.” Id. at *3. “[C]ommencement of
limitations on the date of execution is not a bright-line rule,”
however, but “is, instead, merely a rebuttable presumption.” Id.
Here the court was impressed that Wigley took action soon after
her discovery of the mistake, although it devoted little or no
discussion to why she should not have discovered the omission,
in the exercise of reasonable diligence, by reading it when she
executed it. The court also seems to have been influenced by the
fact that Willems had negotiated a “no drill clause” in an oil and
gas lease he executed, so that drilling operations were not visible
on the land.

This is one of a number of recent cases in which grantors
have sought to reform deeds that erroneously failed to reserve
minerals but have filed suit only after the four-year limitations
period measured from the deed’s execution. The results have
been inconsistent, and it is unclear under what circumstances
grantors may be excused from knowledge of their deeds’
contents at the time they executed them. This case does little to
clarify that question.

RETAINED ACREAGE CLAUSE HELD TO OPERATE ONLY
ONCE, NOT TO PARTIALLY TERMINATE LEASE WHEN WELL
LATER CEASES TO PRODUCE

Chesapeake Exploration, L.L.C. v. Energen Resources Corp.,
No. 08-13-00266-CV, 2014 WL 4931332 (Tex. App.—El Paso
Oct. 1, 2014, no pet. h.), involved oil and gas leases executed in
1976 covering Section 25, Block 1, W&NW Ry. Co. Survey,
Ward County, Texas. They included the usual habendum clause
providing that they would remain in effect after the primary term
as long as oil, gas, or other minerals are produced. The leases
authorized pooling, providing that drilling or production on any
part of pooled acreage would be treated as taking place on the
land covered by the lease regardless of whether the wells were
located on the lease or not. Id. at *1. The leases also contained a
provision that the lessee must commence operations for the

drilling of a well on or before the expiration of the primary term
and then allow no more than 60 days between the completion or
abandonment of a well and the commencement of another,
failing in which the lease would terminate as to all of the land
except each proration unit established under RRC rules and
regulations on which there existed a well capable of producing in
commercial quantities. Id. at *2.

Eighty acres of Section 25 was pooled with 560 acres from
the adjoining Section 18 to form a pooled 640-acre gas unit
named the Cadenhead No. 1 Pooled Gas Unit. A well was drilled
in that pooled unit, on Section 18, in 1978 and had continuously
produced until the time of this appeal. The next year another well
was drilled in a pooled unit, the Cadenhead No. 2 Pooled Gas
Unit (Cadenhead No. 2), consisting of 560 acres from Section 25
and 80 acres from Section 18. Id. at *1. The Cadenhead No. 2
well was completed as a gas well in Section 25, on the acreage
within that pooled unit, in March 1979, and the operator
designated all of Section 25 as the well’s proration unit in RRC
filings. No other wells were drilled. The Cadenhead No. 2 well
was plugged back to a shallower formation in 1984 and
abandoned four years later. Id. at *2.

Energen Resources Corp. (Energen) acquired the leasehold
under the 1976 leases and drilled a well in the 560-acre portion
of Section 25 formerly dedicated to the Cadenhead No. 2 well.
Chesapeake Exploration, L.L.C (Chesapeake) acquired new
leases on the same acreage and took the position that Energen’s
leases had expired. A lawsuit ensued, and on cross-motions for
summary judgment, the trial court ruled in favor of Energen. The
court of appeals affirmed. Id. at *1.

The parties agreed that under each lease’s terms, production
anywhere on land covered by the lease, or on land pooled with
land covered by the lease, was sufficient to maintain the entire
lease in effect unless it provided otherwise. Id. at *2. They
differed, though, in their interpretation of whether the leases’
retained acreage clause provided otherwise. Chesapeake argued
that the clause called for partial termination of the lease—a
“rolling” termination whenever production ceased in a particular
proration unit. Energen countered that the retained acreage
clause operated once and only once, when continuous
development ceased. Id. If a well capable of producing were
located on the lease at that time, the land then designated as its
proration unit would remain covered by the lease as long as there
was production from any land covered by the lease or pooled
with land covered by the lease, according to Energen. Since there
had been continuous production on the land in Section 18 that
was pooled with 80 acres of Section 25, in Energen’s view, the
1976 leases on Section 25 were held in their entirety. Id.

The court of appeals rejected Chesapeake’s argument that
since an RRC proration unit exists only so long as the well for
which it is designated produces, the leases terminated as to land
no longer in a well’s proration unit when the well was plugged.
“The use of the . . . regulatory term in the retained acreage clause
merely serve[d] to identify with reasonable certainty the property
that remain[ed] under lease when continuous development
cease[d],” the court explained. Id. at *5. “If the parties . . . had
wished to provide for continual relinquishment of non-producing
proration units,” it went on, “so that a proration unit would no
longer be subject to the lease once production had ceased on



MINERAL LAW NEWSLETTER page 21

that particular unit, they could have done so by including such
language.” Id.

ROYALTY RESERVATION OF 1/2 OF THE USUAL 1/8 ROYALTY
HELD 1/2 OF ANY ROYALTY, NOT FIXED 1/16 OF
PRODUCTION

The court in Butler v. Horton, No. 11-12-00303-CV, 2014
WL 5315073 (Tex. App.—Eastland Oct. 16, 2014, no pet. h.),
construed a 1968 deed containing the following reservation to
the grantors:

one-half of the usual 1/8th royalty on all oil, gas,
casinghead gas, and gasoline, and one-half of the usual
and customary royalty on sulphur, coal, uranium, and
all other minerals in, on, or under, or that may be
produced from the above described land; it being
understood and agreed . . . that the Grantors, their heirs
or assigns, shall be entitled to one-half of any bonus
payments or delay rentals which may be paid in
connection with any lease on the property, and that in
the event of production from said land, either by a
lessee, by an owner, or by anyone else, the Grantors,
their heirs or assigns, shall be entitled, free of cost, to
one-half of the royalty on said minerals, as provided
above.

Id. at *1. The successors to the grantors’ interest argued that the
reservation was one-half of any royalty provided for in an oil and
gas lease subsequently executed on the land, regardless of the
royalty rate. The successors to the grantees’ interest maintained
that the reservation was a fixed 1/16 of production. Id. at *2.
Reversing the trial court’s summary judgment for the grantees’
construction, the court of appeals held that the owners of the
grantors’ interest were correct.

The court acknowledged that it must construe the deed
according to the four corners rule, considering the entire deed
and attempting to harmonize and give effect to all of its
provisions. Id. at *1. After citing three cases from other Texas
courts of appeals in which particular wording was key to the
result, the court remarked with respect to the first portion of the
reservation that “the authorities in Texas hold that, absent
circumstances not present here, this initial provision reserves a
fraction of royalty.” Id. at *3. It seems more accurate to say that
the cited authorities so held in circumstances not present here. In
any event, with little further explanation or analysis, the court
rejected the argument that one-half of the usual one-eighth
royalty means a fixed 1/16 of production—a construction that is
supported by Texas case authority—and that the words “as
provided above” were meant to limit the final phrase of the
reservation clause to the same fraction as that first stated. Id. The
construction reached by the court is a plausible one, but the court
could have more carefully and thoroughly explained how it
reached it.

CLAIM TO WORKING INTEREST MUST BE PURSUED BY
TRESPASS TO TRY TITLE ACTION

The court in MCT Energy, Ltd. v. Collins, No. 07-13-00304-
CV, 2014 WL 5422918 (Tex. App.—Amarillo Oct. 21, 2014, no
pet. h.) (mem. op.), reversed a summary judgment in favor of

Kevin Collins, the claimant to a 1.974% working interest in two
oil and gas leases.

Collins had sought in the trial court and had been granted a
declaratory judgment that he owned the disputed interest. MCT
Energy, Ltd. (MCT) attacked Collins’s summary judgment on
two bases. It first argued that the 1983 document under which
Collins claimed his interest was not a deed or conveyance; it
instead was a brief agreement that merely “acknowledged and
honored” the interest of the predecessor to Collins’s interest
under a 1956 agreement and agreed that the interest “held by”
that owner was a working/royalty interest of 1.974%. Id. at *2.
The fact that there were no words of conveyance in the instru-
ment would not preclude Collins’s claim, according to the court.
“Read as a whole, the language of the document illustrate[d]
that [the parties] intended that [Collins’s predecessor] own the
1.974% interest in the leases.” Id. Summary judgment for Collins
was improper, nevertheless, because he had only requested
judgment on his claim for declaratory relief, not in trespass to try
title. Id. at *3. A working interest under an oil and gas lease is a
possessory interest, the court observed. Under the peculiar Texas
procedural rules for title disputes, therefore, the exclusive means
of adjudicating Collins’s claim was in trespass to try title. Id. at
*2. “Consequently,” the court held, the “manner in which title or
ownership was adjudicated was statutorily prohibited,” and the
court of appeals remanded the case to the trial court. Id. at *3.

LEASE HELD EXPIRED EXCEPT AS TO PRORATION UNITS
DESIGNATED BY RAILROAD COMMISSION FILINGS

The court in Endeavor Energy Resources, L.P. v. Discovery
Operating, Inc., No. 11-12-00322-CV, 2014 WL 5463884 (Tex.
App.—Eastland Oct. 23, 2014, no pet. h.), construed oil and gas
leases held by Endeavor Energy Resources, L.P. (Endeavor) that
contained a continuous development clause that provided they
would remain in effect as to all land after the end of the primary
term so long as drilling or reworking operations were conducted
with no more than 120 days between the completion of a well
and the commencement of another. Id. at *2. The leases also
contained an automatic termination clause that provided as
follows:

At the end of the Primary Term or upon the cessation of
the continuous development of the Leased premises
required above, whichever is later, this lease shall
automatically terminate as to all lands and depths
covered herein, save and except those lands and depths
located within a governmental proration unit assigned
to a well producing oil or gas in paying quantities and
the depths down to one hundred feet (100’) below the
deepest productive perforation(s), with each such
governmental proration unit to contain the number of
acres required to comply with the applicable rules and

regulations of the [RRC] for obtaining the maximum
producing allowable for the particular well.

Id.

Endeavor’s leases originally covered the South half of
Section 4 and the North half of Section 9, Block 35, T-1-N, T&P
Ry. Co., Martin County, Texas. When the leases’ primary terms
expired and Endeavor was no longer continuously drilling, it had
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drilled two wells in the SE1/4 of Section 4 and two wells in the
NE1/4 of Section 9, and none in either the SW1/4 of Section 4 or
the NW1/4 of Section 9. Id. After completing the second well in
each of the two sections, within the primary term of its leases,
Endeavor filed certified proration plats with the RRC in which it
assigned the N1/2 SE1/4 and the S1/2 SE1/4 of Section 4,
respectively, to the two wells in Section 4 and the N1/2 NE1/4
and S1/2 NE1/4 of Section 9, respectively, to the two wells in
Section 9. Id. at *3. The plats were filed pursuant to field rules
promulgated by the RRC establishing 80 acres as the standard
proration unit for an individual well but allowing operators to
elect to assign a “tolerance” of not more than 80 additional
unassigned acres to a well and in such event receive an allowable
credit (i.e., an increase in the well’s maximum allowable
production) for up to 160 acres. No acreage in the SW1/4 of
Section 4 or the NW1/4 of Section 9 was included in a proration
unit according to the plats Endeavor filed with the RRC. Id.

Discovery Operating, Inc. (Discovery), believing Endeavor’s
leases had expired as to the SW1/4 of Section 4 and the NW1/4
of Section 9, acquired new leases on that land and drilled
producing wells in each quarter section. Id. Endeavor asserted
that the two wells Endeavor had previously drilled in each
section were sufficient to hold the entirety of the 320 acres
constituting the S1/2 of Section 4 and the 320 acres constituting
the N1/2 of Section 9. Discovery filed suit and was granted
summary judgment upholding its leasehold title to the SW1/4 of
Section 4 and the NW1/4 of Section 9. Id. at *4. The court of
appeals affirmed.

Endeavor, emphasizing the portion of the retained acreage
clause providing that each retained proration unit would contain
the number of acres required for obtaining the maximum
allowable, argued that because the field rules allowed a proration
unit for a single well to contain 160 acres (as they did), each of
its four producing wells held 160 acres under lease. Id. at *6.
The court agreed with Discovery that, to the contrary, the
retained acreage clause required Endeavor to assign acreage to a
governmental proration unit in a certified plat filed with the RRC
in order to maintain the acreage under the lease. Id. at *7.
Because the lands in the disputed quarter sections were not in
such designated proration units when Endeavor’s continuous
development ended, Endeavor’s leases had terminated as to that
land. The leases’ use of the word “assigned” was significant,
according to the court. Id. at *6. Under the applicable field rules
“the only way to ‘assign’ a governmental proration unit to a well
is for an operator to file a certified proration plat with the RRC.”
Id. Although the parties to the Endeavor leases had defined 160
acres as the amount of acreage that Endeavor was to include in
its proration units, their doing so did not relieve Endeavor of the
obligation to assign acreage to a well by filing a certified plat. Id.
at *7. “[I]t [was] not the failure to designate the larger proration
unit that automatically terminate[d] the leases as to the disputed
quarter sections,” the court declared; “the automatic termination
[was] the result of the lease terms.” Id.

MINERAL OWNER UNDERLYING SURFACE WELL LOCATIONS
HELD NOT ENTITLED TO TEMPORARY INJUNCTION AGAINST
DRILLING

Lightning Oil Co. v. Anadarko E & P Onshore, LLC, No.
04-14-00152-CV, 2014 WL 5463956 (Tex. App.—San Antonio

Oct. 29, 2014, no pet. h.) (mem. op.), affirmed the trial court’s
denial of a temporary injunction against Anadarko E & P
Onshore, LLC’s (Anadarko) drilling wells through land on which
Lightning Oil Company (Lightning), but not Anadarko, held an
oil and gas lease.

Under an agreement with the surface owner, Anadarko
intended to construct multiple-well drill sites to develop its
leasehold on the adjoining Chaparral Wildlife Management
Area. To do so Anadarko would have to drill, before reaching its
lease, through subsurface under lease to Lightning, which had its
own plans for development. Id. at *1. Lightning sued Anadarko
asserting trespass claims and seeking declaratory and injunctive
relief. It preliminarily sought a temporary injunction against
Anadarko’s drilling, which the trial court denied on the basis that
Lightning had not shown Anadarko’s drilling would interfere
with Lightning’s rights. Id. at *2.

To obtain a temporary injunction, the court pointed out, an
applicant must show a probable, imminent, and irreparable injury
in the interim before trial on the merits. Id. Although Lightning
presented evidence that its mineral estate could possibly be
injured in the future, that its future development costs could
possibly increase, and that some as yet unformed drilling plans
might be interfered with, it had not shown that those potential
injuries were probable. It likewise “did not prove that [the
anticipated] injuries [were] not susceptible to quantification and
compensation, and thus failed to prove the absence of an
adequate remedy at law.” Id. at *5.

TEXAS COURT LACKS JURISDICTION OF DISPUTE OVER
LOUISIANA OIL AND GAS PROPERTIES SOLD UNDER TEXAS
CONTRACT

Devon Energy Production Co. v. KCS Resources, LLC,
No. 14-13-00348-CV, 2014 WL 5490402 (Tex. App.—Houston
[14th Dist.] Oct. 30, 2014, no pet. h.), arose from a 2005
purchase and sale agreement (PSA) under which Devon Energy
Production Company (Devon) agreed to sell KCS Resources,
LLC (KCS) oil and gas assets in Texas, Louisiana, and
Mississippi. It included a forum selection clause specifying that
Texas law applied and that all actions arising out of or related to
the PSA would be litigated in Harris County, Texas. Id. at *1.
The sale closed on April 13, 2005, when the parties executed,
among other documents, a deed conveying certain oil and gas
leases and mineral interests in DeSoto Parish, Louisiana. Id.
at *2.

“About five years later, a dispute arose . . . concerning the
scope of the mineral interests Devon conveyed to KCS in
DeSoto Parish.” Id. Devon contended that its conveyance was
restricted to certain wells or wellbores, but KCS maintained that
Devon had conveyed not only the wells but also the underlying
property interests that included them. Devon filed suit in
Louisiana to remove a cloud on title created by KCS’s execution
of a mortgage on the mineral interests Devon claimed. Devon
then filed a declaratory action in Texas as to the parties’ intent
under the PSA regarding the conveyance of the DeSoto Parish
properties. The Texas trial court initially granted summary
judgment to KCS on the basis that the court lacked subject
matter jurisdiction, ordering that Devon take nothing. The court
subsequently modified its judgment, on Devon’s motion made in
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an effort to avoid a judgment for attorney’s fees, to a dismissal
of Devon’s suit. Id. at *2–3. The court of appeals affirmed the
dismissal.

The court agreed with KCS that the provisions of the PSA
had merged into the deed, so that a court must “look to the deed
alone in evaluating the parties’ respective rights even if the terms
of the deed var[ied] from the contract.” Id. at *5. Applying the
merger doctrine, any interpretation of the PSA would not resolve
the issue of ownership of the disputed Louisiana properties,
because the deed established the interests actually conveyed. Id.
at *7. Since only a Louisiana court has the ability to adjudicate
title to Louisiana realty, the declaration Devon sought would be
prohibited as being only advisory. The trial court therefore
lacked subject matter jurisdiction to consider it. Id. This was true
notwithstanding that the Louisiana deed was made subject to the
PSA and that the PSA survived the closing: The parties’ dispute
did not involve the PSA’s surviving collateral terms but instead
the conveyance itself. Id. at *8.

The court also rejected Devon’s argument that its action did
not involve a “naked question of title” so as to preclude a Texas
court’s exercising jurisdiction. Id. at *10. Texas courts have no
jurisdiction to adjudicate title to realty elsewhere, Devon
acknowledged, but they may “determine obligations under a
contract that may involve land located in another state.” Id. “To
determine the nature of Devon’s actions,” the court responded, it
would “look to Devon’s pleadings and the relevant evidence.”
Id. Devon sought a determination of the Devon interests the
parties intended to include in or exclude from their sale and
conveyance. It was evident to the court from Devon’s pleadings
that the relief it ultimately sought was the resolution of the
parties’ disagreement as to which of them owned the disputed
Louisiana properties. Id. at *11. Although couched as requesting
a declaration of the parties’ intent under the PSA, it was in
essence, the court held, a suit for determination of title to land in
Louisiana—a matter over which the Texas trial court lacked
jurisdiction. Id. at *12.

LEASE HELD PRESERVED UNDER TEMPORARY CESSATION
DOCTRINE

Landover Production Co. v. Endeavor Energy Resources,
L.P., No. 11-13-00132-CV, 2014 WL 5563454 (Tex. App.—
Eastland Oct. 31, 2014, no pet. h.) (mem. op.), involved an oil
and gas lease held by Endeavor on an 80-acre tract in Borden
and Dawson Counties, Texas. Landover Production Company
(Landover) acquired a top lease on the same land and asserted
that Endeavor’s lease had expired when it ceased to produce
between May and August 2001. The court of appeals affirmed a
trial court judgment, following a jury verdict, against Landover’s
claim.

The dispute, according to the court, revolved around the
following language in Endeavor’s lease:

If at the expiration of the primary term oil and gas is
not being produced on said land but Lessee is then
engaged in drilling or reworking operations thereon, the
lease shall remain in force so long as operations are
prosecuted with no cessation of more than thirty (30)
consecutive days, and if they result in the production of

oil and gas so long thereafter as oil and gas is produced
from said land.

Id. at *2. The quoted savings clause was irrelevant to the
resolution of this case, the court pointed out. It only applied if
there was no production at the end of the lease’s primary term,
and it was undisputed that there was production at the end of the
primary term. There being no other savings clause, the temporary
cessation doctrine expressed in many cases would govern. Under
that rule, the court observed, a lease without an express clause
defining the means by which the lessee may extend the lease
term when production ceases will not terminate if “the cessation
of production is temporary and is due to sudden stoppage of the
well, some mechanical breakdown of the equipment . . . , or the
like,” and if the lessee acts with due diligence to remedy the
cause of the temporary cessation and resumes production within
a reasonable time. Id. (internal quotation marks omitted)
(quoting Krabbe v. Anadarko Petroleum Corp., 46 S.W.3d 308,
315 (Tex. App.—Amarillo 2001, pet. denied)).

The court found ample evidence to support the jury’s
finding in favor of Endeavor that it met the temporary cessation
doctrine’s criteria. When a hole had developed in a heater-
treater, several attempts were made to repair it. Endeavor had
turned the well off to make repairs, turned it back on when it
thought the repairs had been successful, and then turned the well
off again for further repairs when earlier efforts were discovered
to have been unsuccessful. Its efforts were also hampered by wet
weather. Finally Endeavor’s repairs were successful, and
production resumed without further cessation. Landover cited an
abundance of cases to try to support its argument, the court
noted, but all of them pertained to leases that contained express
savings clauses and did not involve the temporary cessation
doctrine. Id. at *3.

GRANTOR’S WARRANTY OF TITLE HELD BREACHED BY
EXISTENCE OF OIL AND GAS LEASE

In Lykken v. Kindsvater, No. 02-13-00214-CV, 2014 WL
5771832 (Tex. App.—Fort Worth Nov. 6, 2014, no pet. h.)
(mem. op.), the court reversed a summary judgment for Jon and
Jan Kindsvater, the sellers of property in Colleyville, Texas to
Matthew and Suzanne Lykken.

The Kindsvaters had executed an oil and gas lease on the
property to Titan Operating, LLC in 2009. In 2012 they entered
into a contract to sell the property to the Lykkens, agreeing to
convey by general warranty deed. The contract allowed the
Lykkens to object to title defects and encumbrances before
closing. When the Lykkens learned of the oil and gas lease, they
did object and demanded that the Kindsvaters agree to turn over
the $9,325 they had received as bonus for the lease. Id. at *1.
The Kindsvaters refused, but the parties nevertheless closed the
sale by the Kindsvaters’ delivery of the agreed general warranty
deed to the Lykkens. The Lykkens then sued the Kindsvaters for
breach of their warranties of seizen and against encumbrances.
Id. at *2.

Though the court was discomforted, it admitted, by the idea
that a party may close on a contract knowing that the other party
is in breach and that he intends to sue for the breach, it found
itself compelled to agree with the Lykkens on the only issue
before the court, whether the Kindsvaters were in breach of their
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warranty. Id. at *4. “The covenant of seizen is synonymous with
the covenant of good right to convey and covenant of ownership
‘and in the absence of any qualifying expressions, [is] read into
every conveyance of land . . . , except in quitclaim deeds.’” Id. at
*3 (alteration in original) (quoting Fender v. Farr, 262 S.W.2d
539, 543 (Tex. App.—Texarkana 1953, no pet. h.)). “If a grantor
does not own the estate in land that he undertakes to convey, he
breaches the covenant at the very moment the deed is made.” Id.
The Kindsvaters had delivered a general warranty deed with no
exceptions despite the known existence of a mineral lease.
“Because they purported . . . to convey the entire mineral estate
to the Lykkens when a third party had title to part of that estate,
the Kindsvaters were in immediate breach of the covenant of
seizen.” Id. It made no difference that the Kindsvaters conveyed
all the title they possessed or that the Lykkens were aware of the
lease when they accepted the deed. Likewise, the Lykkens’
failure to pursue their contractual remedy of cancelling the sale
did nothing to negate their claim. Id. at *4.

SUMMARY JUDGMENT AGAINST LIEN CLAIMANTS HELD
IMPROPER

The court in In re Heritage Consolidated, L.L.C., 765 F.3d
507 (5th Cir. 2014), addressed the enforceability of oil and
gas mechanics’ and materialmen’s liens claimed by Endeavor
Energy Resources, L.P. and Acme Energy Services, Inc. (collec-
tively, Drillers), who had performed work on an oil well in
Winkler County, Texas, against Heritage Standard Corporation
(HSC), the nonoperating owner of at least a 12.5% interest in the
well, and the entire record interest subject to a farmout agree-
ment, and the successor to HSC’s interest, Heritage Consoli-
dated, L.L.C. (collectively, Debtors). The court of appeals
reversed the summary judgment granted to the Debtors by the
bankruptcy court and affirmed by the district court.

Lake Hills Productions, Inc. (Lake Hills) was the operator of
the well under an operating agreement with HSC and another
working interest owner. Lake Hills owned no working interest
itself at the time the Drillers performed their work but had
engaged their services. After performing the work the Drillers
had filed mineral lien claims within six months as required by
the Texas statutes and had given HSC, then the owner of the
working interest at issue, the notice required for a subcontrac-
tor’s lien. Id. at 510. The Drillers had thus, they asserted, per-
fected the liens afforded them by the statutes against the Debtors,
as mineral property owners.

The court of appeals began its discussion of the Drillers’
entitlement to a lien against the Debtors’ interest in the well and
the underlying oil and gas lease by reciting the statutory
definitions of those who may claim liens. “A mineral contractor
is a person who ‘furnishes or hauls material’ or ‘performs labor’
under an express or implied contract with a mineral property
owner . . . .” Id. at 512 (quoting Tex. Prop. Code Ann.
§ 56.001(2)). “A mineral subcontractor is a person who
‘furnishes or hauls material’ or ‘performs labor’ under a contract
with a mineral contractor.” Id. (quoting Tex. Prop. Code Ann.
§ 56.001(4)). Either is entitled to a lien on the contracting
owner’s property if filing and notice requirements are met.

Here the Drillers had raised a fact issue whether they were
mineral subcontractors with regard to the Debtors, the court

held. Id. at 512–13. They had presented evidence that HSC was
the owner of an interest when they performed their work and
perfected their liens, and they had presented evidence that Lake
Hills, the operator that had engaged the Drillers, had a contrac-
tual relationship with HSC. This evidence, said the court, when
viewed most favorably to the Drillers, demonstrated that Lake
Hills “was a contractor at the time that Drillers performed their
work on the well.” Id. at 513. That Lake Hills had contracted
with the Drillers for the work and that Lake Hills was itself a
contractor were facts that at the very least, according to the
court, “raise[d] a genuine issue as to whether [the] Drillers were
mineral subcontractors with regard to [the] Debtors . . . .” Id.

The court’s analysis may be incomplete in that it seems to
assume, without discussion, that an operator of an oil well is
necessarily a contractor (i.e., one who furnishes or hauls material
or performs labor under the operating agreement with non-
operators). Whether this is evident as a matter of law from the
nature and content of the operating agreement or whether a fact
issue exists on that point would seem to bear some analysis.

W E S T  V I R G I N I A  —  

O I L  &  G A S  /  M I N I N G

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

WEST VIRGINIA LEGISLATURE AUTHORIZES TRANSFER ON
DEATH DEEDS

Earlier this year, the West Virginia legislature enacted the
Uniform Real Property Transfer on Death Act (URPTODA),
W. Va. Code §§ 36-12-1 to -17, which authorizes the use of
transfer on death (TOD) deeds. This marks the first major change
in West Virginia conveyancing laws since the statutes relating to
the creation of joint tenancy with the right of survivorship were
amended in 1981. As enacted, the URPTODA will permit mineral
owners to make full use of the TOD deed in the disposition of
mineral ownership, since the Act makes no exception for mineral
ownership, even though TOD deeds will likely further complicate
questions of mineral ownership under West Virginia law.

A TOD deed does not transfer title from grantor to grantee
at the time of delivery. Instead, it takes effect only at the time of
the grantor’s death. See id. § 36-12-5. But a TOD deed is not a
will. Id. § 36-12-7. A TOD deed “must contain the essential
elements and formalities of a properly recordable inter vivos
deed.” Id. § 36-12-9(1). Under West Virginia law, a deed must be
a dated, signed writing that uses granting language, identifies
the parties and the consideration, and provides an adequate
description of the property conveyed. See id. § 36-3-5. In addition
to these essential elements, a TOD deed “[m]ust state that the
transfer . . . is to occur at the transferor’s death.” Id. § 36-12-9(2).
Unlike an inter vivos deed, there is no requirement that a TOD
deed be delivered or accepted by the beneficiary in order to be
effective. Id. § 36-12-10(1). Also, TOD deeds do not require
consideration. Id. § 36-12-10(2).

A TOD deed is revocable, even if it contains language to the
contrary. Id. § 36-12-6. After executing a TOD deed, but while
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the transferor is still alive, the deed has no effect on the property
rights of the transferor, the designated beneficiary, or the creditors
of either one. Id. § 36-12-12. The transferor can revoke a TOD
deed by one of three means: (1) executing a second TOD deed
that revokes the prior deed, either expressly or implicitly;
(2) executing an instrument that expressly revokes the prior deed;
or (3) executing an inter vivos deed that expressly revokes the
TOD deed. Id. § 36-12-11(a)(1). In all of these cases, the
instrument revoking the earlier TOD deed must be acknowledged
by the transferor on a date later in time than the acknowledgment
that appears on the TOD deed and recorded in the records of the
county clerk before the transferor’s death. Id. § 36-12-11(a)(2). If
a TOD deed is created by more than one transferor, a revocation
by one does not effect a revocation on behalf of the other
transferor. Id. § 36-12-11(b).

It is only at the death of the transferor that the TOD deed
becomes effective and transfers title to the real estate to the
designated beneficiary, provided that the designated beneficiary
has survived the transferor. Id. § 36-12-13(a)(1), (2). If the
transferor has named more than one designated beneficiary, then
the beneficiaries will take title to the real property in equal,
undivided shares as tenants in common. Id. § 36-12-13(a)(3).
Strangely, a TOD deed transfers property without warranty
of title, even if the instrument contains a warranty of title. Id.
§ 36-12-13(d).

The URPTODA also provides that if an instrument has been
recorded prior to June 5, 2014, the effective date of the Act, and
it “contain[s] language that shows a clear intent to designate a
[TOD] beneficiary,” then the instrument should be “liberally
construed to do so.” Id. § 36-12-15(a). Similarly, the URPTODA
provides that if a deed recorded prior to the effective date of the
Act attempted, but failed, to create a joint tenancy with the right
of survivorship, the deed should be construed as a TOD deed. Id.
§ 36-12-15(b).

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOMING SUPREME COURT FINDS OPERATOR BARRED BY
LACHES FROM COLLECTING UNPAID BILLS OWED BY
NONOPERATOR

J.M. Huber Corporation (Huber) and Suncor Energy (Natural
Gas) America, Inc. (Suncor) entered into a joint operating
agreement (JOA) for the development of the Beaver Creek Field
on June 30, 2000. See Windsor Energy Grp. v. Noble Energy,
Inc., 2014 WY 96, ¶ 4, 330 P.3d 285, 287 (Wyo. 2014), aff’g No.
CV 2010-141, 2013 WL 7122087 (Wyo. Dist. Ct. July 19, 2013).
Although the opinion does not identify the form of JOA, the
agreement did provide for Huber, as operator, to notify the
nonoperator, Suncor, of development plans and to obtain Suncor’s
consent through authorizations for expenditures (AFE). The JOA
had typical requirements for the operator to monthly provide joint
interest bills (JIB), with the nonoperator having the right to
contest the JIBs for two years. 2014 WY 96, ¶ 4.

In May 2004 Suncor assigned its interest to Dolphin Energy
Corporation (Dolphin), and a few months later Huber assigned its
interest to Windsor Energy Group, LLC (Windsor). Windsor
began sending JIBs to Dolphin in January 2005. Dolphin never
paid any JIBs and Windsor eventually filed suit. Id. ¶ 5. After
Dolphin filed for bankruptcy in 2008, Windsor sent Suncor a
demand letter in 2009 for it to pay the unpaid JIBs. In 2010
Windsor filed suit against Suncor asserting that Suncor remained
liable for the JIBs because Suncor had not been expressly released
under either the JOA or the assignment it made to Dolphin. Id.
¶ 6. Suncor asserted that it was not liable for any costs after its
assignment to Dolphin and that, in any event, Windsor’s claims
were barred by laches. Both parties asked for summary judgment.
Id. ¶ 7.

The district court found in favor of Windsor, holding that
“Suncor remained liable to Windsor because it did not obtain a
release from either Huber or Windsor, and the JOA did not
contain a provision releasing Suncor from continued liability after
the assignment [to Dolphin].” Id. The court found issues of fact as
to “the amount of damages and whether the doctrine of laches
barred Windsor’s claim.” Id.

On appeals by both parties, the Wyoming Supreme Court
consolidated the cases and found that the equitable doctrine of
laches applies to the instant breach of contract case, notwithstand-
ing Wyoming’s 10-year statute of limitations for contract cases.
Id. ¶ 22. It analyzed cases from Wyoming and other jurisdictions
finding laches particularly applicable in oil and gas situations
given the volatility of the values of mineral interests. Id. ¶ 14
(citing Moncrief v. Sohio Petroleum Co., 775 P.2d 1021, 1025
(Wyo. 1989)). The court found that the district court did not abuse
its discretion in finding that Windsor’s claim was barred by
laches. Id. ¶ 27. Both courts pointed to the fact that although
Dolphin never paid a JIB, Windsor waited two years to even send
a demand letter to Dolphin and another three years to send one to
Suncor, and only after Dolphin filed bankruptcy. See id. ¶ 24.

The Wyoming Supreme Court found that Windsor failed to
establish on appeal that the district court’s findings were
erroneous. Id. ¶ 25. These findings included that when Suncor
received the demand letter from Windsor in 2009, it had not
owned an interest in the field for almost five years and was
unaware that Dolphin was not paying its JIBs or that Windsor was
going to look to Suncor to pay them. Id. ¶ 24. Given that Windsor
was looking to Suncor to pay the unpaid JIBs of Dolphin, the
district court found that “Windsor should have promptly informed
Suncor of Dolphin’s non-performance.” Id. The district court also
found that Windsor delayed in sending Suncor the unpaid JIBs,
continuing to send them to Dolphin until 2013, four years after
having sent Suncor the demand letter in 2009. Id.

In sum, the district court found that “the five year delay in
notifying Suncor of Dolphin’s nonpayment, the seven year delay
in sending the JIBs to Suncor, and the continued refusal to
produce the underlying documents [backing up the JIBs]
constitutes undue delay.” Id.

The Wyoming Supreme Court pointed out the contradiction
in Windsor’s arguing that it did not send Suncor the JIBs or notice
of Dolphin’s nonpayment because Suncor was no longer bound
under the JOA and then asserting that Suncor was ultimately
responsible for Dolphin’s unpaid JIBs. Id. ¶ 28.
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The court stated that its ruling that Windsor’s claims were
barred by laches made it unnecessary for it to examine the district
court’s finding that Suncor remained liable to Windsor under the
JOA for periods after Suncor assigned its interest in the leases
covered by the JOA. Id. ¶ 35.

The findings in this case provide some caveats to operators
under a JOA in cases of nonpayment by nonoperators. Given

some of the language of the case and the unresolved question
posed by the Wyoming Supreme Court, nonoperators may also
want to consider the issue of potential continuing liability
following assignments of all of a party’s interest under a JOA.

Copyright © 2014
Rocky Mountain Mineral Law Foundation

9191 Sheridan Blvd., Ste. 203
Westminster, Colorado  80031

www.rmmlf.org

Volume XXXI, Number 4, 2014
ISSN 0897-6694



F E D E R A L  —  M I N I N G /
E N V I R O N M E N T A L

M I C H A E L  R .  M C C A R T H Y

R A N D Y  D A N N

—  R E P O R T E R S  —

NPDES GENERAL PERMIT SHIELDS OPERATOR FROM
LIABILITY UNDER THE CWA AND SMCRA FOR POLLUTANT
DISCHARGES

In Sierra Club v. ICG Hazard, LLC, No. 13-5086, 2015 WL
643382 (6th Cir. Jan. 27, 2015), the U.S. Court of Appeals for the
Sixth Circuit held that the Clean Water Act’s (CWA) permit
shield, 30 U.S.C. § 1342(k), encompasses general permits. The
court held that a surface coal mining company whose mining
operation was covered by a Kentucky general discharge permit
was protected from liability for selenium discharges into sur-
rounding waters, even though the general permit contained no
effluent limitations for selenium. The decision has potentially
significant ramifications not only for coal mining operations, but
also for all dischargers covered under a CWA general permit.

ICG Hazard, LLC (ICG) operates the Thunder Ridge surface
coal mine in Kentucky. Discharges from the mining operations are
subject to a National Pollutant Discharge Elimination System
(NPDES) general discharge permit issued by the Kentucky
Division of Water (KDOW). The general permit allows certain
coal mining operations, including ICG’s, to discharge certain
listed pollutants into the state’s water, subject to the conditions of
the general permit. Such conditions include effluent limitations for
several specific pollutants. Although KDOW was apparently
aware of the potential for selenium discharges from mines in the
area, the general permit did not contain any effluent limitations for
selenium. Sierra Club, 2015 WL 643382, at *1.

The Sierra Club sued ICG under the citizen suit provision of
the CWA, alleging that ICG discharged selenium in an amount
that exceeded Kentucky’s water quality standards established
under the CWA. The Sierra Club also claimed that the discharges
violated the Surface Mining Control and Reclamation Act of 1977
(SMCRA). Because the general permit did not contain an effluent
limitation for selenium, the district court held that ICG could
discharge selenium so long as it made required disclosures, and
that the CWA’s permit shield protected ICG from CWA liability.
Id. at *2. As for SMCRA, the district court held that enforcing
water quality standards using SMCRA would impermissibly

continued on page 2
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—  R E P O R T E R  —

A L E X  R I T C H I E

—  G U E S T  R E P O R T E R  —

FEDERAL DISTRICT COURT FOR NEW MEXICO INVALIDATES
MORA COUNTY ORDINANCE PROHIBITING OIL AND GAS
ACTIVITIES

In SWEPI, LP v. Mora County, N.M., No. CIV 14-0035
JB/SCY, 2015 WL 365923 (D.N.M. Jan. 19, 2015), the U.S.
District Court for the District of New Mexico struck down
the Mora County Community Water Rights and Local Self-
Government Ordinance, Ordinance 2013-01 (Ordinance) in a
mammoth 199-page opinion. SWEPI, LP (SWEPI) owned fee and
state-issued oil and gas leases within Mora County. SWEPI
brought suit seeking a declaration that the Ordinance, enacted in
2013, was unconstitutional under the Supremacy Clause, denied
substantive due process and equal protection, violated First
Amendment freedom of speech rights, and constituted an uncon-
stitutional taking under the Fifth Amendment. SWEPI, 2015 WL
365923, at *10. SWEPI also alleged that state law preempted the
ban on oil and gas activities and that the remaining provisions of
the Ordinance were not severable.

The Ordinance at issue was sweeping in scope, purporting to
ban and criminalize all oil and gas extraction and a number of
related activities, including the extraction of water for use in
oil and gas operations and the construction or maintenance of
pipelines and other oil and gas infrastructure. The Ordinance also
purported to strip corporations and other business entities that
sought to engage in activities prohibited by the Ordinance of
personhood rights under the Constitution, rights under the First
and Fifth Amendments to the Constitution, and rights under the 
Commerce and Contracts Clauses of the Constitution. Other
provisions of the Ordinance prohibited challenges to the Ordi-
nance and declared state drilling and other permits within the
county invalid. The Ordinance also contained provisions that
made it difficult if not impossible to repeal. See id. at *3–10.

After addressing certain procedural matters, the district court
began by finding that SWEPI had standing to bring its claims. Id.
at *63. To establish an injury for standing, SWEPI’s leases had
value even if no production had occurred in the county, and the
Ordinance destroyed that value. Id. at *61–62. The court also
found that SWEPI’s claims were ripe, except for its takings claim.

continued on page 3
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supersede the CWA permit shield protection that ICG was entitled
to under the CWA. Id. On appeal, the Sierra Club argued that the
district court erred in holding that the permit shield applied
because the general permit did not expressly approve of selenium
discharges in violation of state standards and that selenium
discharges were not contemplated by the state permitting authority
when issuing the permit. Id. The Sierra Club further argued that
even if the CWA permit shield did apply, the discharges violated
SMCRA because such a determination would not conflict with the
CWA. Id.

Section 301(a) of the CWA, 33 U.S.C. § 1311(a), prohibits
point source discharges, with the exception of discharges autho-
rized by an NPDES permit. See Sierra Club, 2015 WL 643382,
at *2 (citing 33 U.S.C. § 1342). See also id. (“[T]he legislative
history makes clear that Congress intended the NPDES permit to
be the only means by which a discharger from a point source may
escape the total prohibition of [§] 301(a).” (alterations in original)
(quoting Natural Res. Def. Council v. Costle, 568 F.2d 1369,
1374 (D.C. Cir. 1977))). The U.S. Environmental Protection
Agency (EPA) or the delegated state permitting authority may
issue individual or general NPDES permits, with the former
applying to one specific discharger and the latter to a geographic
area. Id. at *3 (citing 40 C.F.R. §§ 122.21 (individual permits),
122.28 (general permits)). While a permit holder violates the
CWA by discharging pollutants in excess of the limits stated in
the permit, “the [CWA’s] ‘permit shield’ . . . insulates permit
holders from liability for certain discharges of pollutants that the
permit does not explicitly mention.” Id. at *4 (citing 33 U.S.C.
§ 1342(k)).

The question of the scope of the CWA’s permit shield as
applied to individual NPDES permits was previously addressed
by the U.S. Court of Appeals for the Fourth Circuit. Id. (citing
Piney Run Preservation Ass’n v. Cnty. Comm’rs of Carroll Cnty.,
268 F.3d 255 (4th Cir. 2001)). In Piney Run, the Fourth Circuit
held that the CWA’s permit shield exempted the holder from
liability if the discharges met two prongs: (1) the permit holder
complied with the CWA’s discharge reporting and disclosure
requirements; and (2) the discharges were within the “reasonable
contemplation” of the permitting authority. Id. (citing Piney Run,
268 F.3d at 268).

In Sierra Club, the Sixth Circuit considered “the applicability
and scope of the permit shield when the discharger’s operations
are governed by a general permit,” a question that “no other
circuit has yet had the opportunity to consider.” Id.

NPDES General Permit Shields Liability Under the CWA
Following the Fourth Circuit’s Piney Run decision, the Sixth

Circuit rejected the Sierra Club’s argument that the permit shield
applied only to pollutants explicitly listed in the general permit.
Id. In support of its argument, the Sierra Club referenced an
EPA policy statement that stated that “general permits authorize
the discharge of all pollutants within the specified scope of a
particular general permit.” Id. (quoting EPA, “Revised Policy
Statement on Scope of Discharge Authorization and Shield



MINERAL LAW NEWSLETTER page 3

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

Associated with NPDES Permits,” at 3 (Apr. 11, 1995)). Apply-
ing Chevron deference, the court noted that “[t]he statute’s
permit-shield language is ambiguous because, while it states the
exception to the other provisions of the CWA that ‘compliance
with a permit issued pursuant to this section shall be deemed
compliance’ with the statutory scheme, it does not make the scope
of that exception clear.” Id. at *5 (citation omitted) (quoting 33
U.S.C. § 1342(k)). See Chevron U.S.A., Inc. v. Natural Res. Def.
Council, 467 U.S. 837, 842–43 (1984)).

The court, however, found EPA’s interpretation of the ambig-
uous statute—“allowing some pollutants to be discharged even
though not specifically listed in the general permit”—reasonable.
Sierra Club, 2015 WL 643382, at *5. In this regard, the court
noted “the practical impossibility of identifying and limiting every
potential compound or chemical in a given discharge.” Id. The
court held that EPA’s interpretation “suggests no desire on the
part of the EPA to eliminate the permit shield in the context
of a general permit.” Id. at *6. But see id. at *12 (Merritt, J.,
dissenting) (“neither a long-overcome dearth of validated stan-
dards nor an administrative prerogative to disregard the insignifi-
cant components of a polluter’s discharge justifies extending the
permit shield to cover the knowing and otherwise-illegal discharge
of one of the most clearly regulated toxic pollutants under the
[CWA]”).

To determine the scope of the permit shield, the court applied
the two-pronged Piney Run test. The court held that ICG satisfied
both conditions and the CWA permit shield applied to prevent
CWA liability for the selenium discharge. Id. at *9. In particular,
on the second prong of the Piney Run test, the court noted that the
discharge “was within [the permitting authority’s] reasonable
contemplation because [the permitting authority] knew at the time
it issued the general permit that the mines in the area could
produce selenium.” Id.

NPDES General Permit Shields Liability Under SMCRA
The Sixth Circuit also rejected the Sierra Club’s argument

that the selenium discharge violated the terms of ICG’s SMCRA
mining permit. Specifically, ICG operated under a SMCRA
mining permit that incorporated state water quality standards, and
the Sierra Club argued that the selenium discharge violated those 
standards. Id. The court noted, however, that SMCRA states that
“[n]othing in this Act shall be construed as ‘superseding, amend-
ing, modifying, or repealing’ the CWA or rules or regulations
promulgated thereunder.” Id. (alteration in original) (quoting 30
U.S.C. § 1292(a)).

The court relied on a decision by the U.S. Court of Appeals
for the D.C. Circuit that interpreted this language to mean
that “Congress intended regulation under the CWA and regulation
under [SMCRA] to be complementary,” and that “[w]here
regulation under the CWA is silent, regulation under [SMCRA]
is permissible, but where there is regulatory overlap, § 702(a)(3)
of [SMCRA] expressly directs that the CWA and its regulatory
framework control, so as to afford consistent standards nation-

wide.” Id. at *10 (citing In re Surface Mining Regulation Litig.,
627 F.2d 1346, 1367 (D.C. Cir. 1980)).

The court found that there was no “regulatory gap” in which
SMCRA would apply and that the CWA controlled because it
addressed the situation through the permit shield, and “[t]he
permit shield is not an absence of regulation but a substantive
element of regulation under the CWA that affords consistent
treatment to NPDES permit holders nationwide.” Id. Accordingly,
the court held there was no SMCRA violation because the Sierra
Club’s SMCRA claims were “effectively barred by operation of
the permit shield under the CWA.” Id.

Dissent: General Permit’s Silence Does Not Infer an
Authorization for Illegal Discharges

The dissent was based primarily on the grounds that ICG’s
discharges violated the water quality standards for the receiving
stream that had been established by the State and approved by the
EPA, arguing that “neither Kentucky nor the EPA [may] issue
permits approving discharges in excess of those regulations.” Id.
at *11 (Merritt, J., dissenting) (citing 40 C.F.R. § 122.44(d)(1)).
The referenced regulation provides that:

[E]ach NPDES permit shall include conditions meeting
the following requirements when applicable.
. . . .
(d) Water quality standards and State requirements: any
requirements in addition to or more stringent than
promulgated effluent limitations guidelines or standards
under sections 301, 304, 306, 307, 318 and 405 of CWA
necessary to:

(1) Achieve water quality standards established
under section 303 of the CWA . . . .

40 C.F.R. § 122.44. The dissent went on to lament that “[w]ith
this opinion in hand, coal mines in Kentucky are at liberty to
violate the [CWA].” Sierra Club, 2015 WL 643382, at *11
(Merritt, J., dissenting).

F E D E R A L  —  O I L  &  G A S

continued from page 1

To bring a takings claim in federal court, the plaintiff must first
comply with state law mechanisms for seeking compensation, in
this case New Mexico’s inverse condemnation statute, which
requires bringing such claims in state court. Id. at *68–69.

The court then turned to the substantive federal claims,
rejecting the novel notion advanced by Mora County and other
defendants that local governments can supersede state and federal
law. The court invalidated portions of the Ordinance that
purported to strip corporations of their constitutional rights based
on the Supremacy Clause of the U.S. Constitution, id. at *78–80,
which the court held allows a private right of action by virtue of
42 U.S.C. § 1983, providing a civil action for the deprivation of
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rights. SWEPI, 2015 WL 365923, at *77. The court also found the
Ordinance violated the First Amendment itself by chilling
protected First Amendment conduct, in this case by prohibiting
challenges to the Ordinance. Id. at *94. Interestingly, the court
found no violation of the Equal Protection Clause in part because
the court believed differences between corporations and
individuals in the hydrocarbon extraction arena are not arbitrary.
Id. at *88.

The court then addressed the state law preemption claims,
finding that state law preempts the ability of counties to ban oil
and gas extraction and related activities. First, the court held that
the County may not enforce its ordinance on state lands. Under
New Mexico law, county zoning ordinances cannot override the
State’s authority to regulate the use of its own land without
explicit statutory authority. Id. at *96. Second, the court held that
state law did not impliedly preempt the Ordinance. New Mexico
statutes do not expressly preempt local oil and gas regulation, and
it was clear to the court that New Mexico law does not preempt
the entire field of oil and gas regulation. There is room under New
Mexico conservation laws for concurrent jurisdiction of local
governments. Id. at *100. The court found, however, that the
complete ban on exploration and extraction activities in the entire
county conflicts with state law. A complete ban frustrates the
primary purposes of the New Mexico Oil and Gas Act, to prevent
waste and protect correlative rights, because it results in the
inefficient production of reservoirs that do not conform to county
boundaries and eviscerates the rights of mineral owners inside the
county of the opportunity to produce their just and equitable share
of the oil and gas in the reservoir. See id. at *103 (citing Alex
Ritchie, “On Local Fracking Bans: Policy and Preemption in New
Mexico,” 54 Nat. Res. J. 255, 310–11 (2014)). New Mexico law
provides that a local law is preempted when it prohibits an activity
that state law allows or vice versa. If a complete ban is not
antagonistic to state law in this context, then no county ordinance
would ever fail this standard. See id. at *102. Finding the
remaining provisions of the Ordinance not severable, the court
invalidated the entire Ordinance. Id. at *114.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

T I M O T H Y  R .  C A N O N  I I
—  R E P O R T E R S  —

CONGRESS PASSES OMNIBUS PUBLIC LANDS LEGISLATION

December saw the passage of a number of public lands bills
as part of the Carl Levin and Howard P. “Buck” McKeon
National Defense Authorization Act for Fiscal Year 2015
(NDAA), Pub. L. No. 113-291, 128 Stat. 3292 (Dec. 19, 2014).
Among the public lands provisions included in the NDAA was an
increase in fees paid by operators for applications for permits to
drill, discussed in further detail below, as well as the following:

Expedited Grazing Permits
Section 3023 of the NDAA amended section 402 of the

Federal Land Policy and Management Act of 1976, 43 U.S.C.
§ 1752, to make permanent what has up to now been an annually
renewed provision extending grazing permits until the Bureau of
Land Management (BLM) and U.S. Forest Service (Forest
Service) complete required environmental reviews. The provision
also gives the agencies authority to categorically exclude permit
renewals from future environmental reviews in certain situations.
Online Onshore Lease Sales

Section 3022 of the NDAA amended section 17(b)(1) of the
Mineral Leasing Act, 30 U.S.C. § 226(b)(1), to provide for an
online onshore oil and gas lease bidding system. The NDAA
provides few details as to the style of bidding but requires such
sales to conclude within seven days. After the tenth such sale, the
Secretary of the Interior must report to Congress the participation
in such sales and any monetary savings compared to the BLM’s
traditional oral auctions. Congress had previously provided BLM
the authority to experiment with an online oil and gas lease sale
bidding process following a pilot project in Colorado. See Vol.
XXIX, No. 1 (2012) of this Newsletter.
PILT Assistance

Section 3096 allocates $70 million to the payments in lieu of
taxes (PILT) program in addition to the $372 million allocated to
the program in the Consolidated and Further Continuing
Appropriations Act, 2015, Pub. L. No. 113-235, § 11, 128 Stat.
2130, 2135 (Dec. 16, 2014).
Resolution Copper Mine Land Exchange

Section 3003 authorizes a land exchange of 2,422 acres of
federal land to Resolution Copper Mining, LLC (Resolution
Copper) in exchange for other acreage owned by Resolution
Copper in order to allow the company to expand its existing mine.
The 2,422 acres to be transferred to Resolution Copper are part of
the Tonto National Forest in Arizona. The expansion has caused
controversy because the area contains one of the largest copper
deposits in the nation as well as a number of sites considered
sacred by the San Carlos Apache Tribe. Resolution Copper says
that the mine expansion would lead to $61 billion in economic
activity as well as 3,700 new jobs over the next 40 years, but
tribal members believe the mine expansion would destroy the
sacred sites.
Wilderness and Other Protected Areas

The NDAA added several new wilderness areas to the
National Wilderness Preservation System (NWPS) and a
conservation management area (CMA). Section 3065 establishes
the Rocky Mountain Front CMA in the Lewis and Clark National
Forest in Montana, comprising 195,073 acres of land managed by
the Forest Service and 13,087 acres of land managed by the BLM.
Section 3065 also added new areas to the NWPS, including a
50,401-acre addition to the Bob Marshall Wilderness and a
16,711-acre addition to the Scapegoat Wilderness, in Montana
within the new Rocky Mountain Front CMA and managed by the
Forest Service as part of the Bob Marshall Wilderness Complex.
Section 3066 added the 49,000-acre Wovoka Wilderness in Lyon
County, Nevada (managed by the Forest Service). Section 3062
added the 70,650-acre Hermosa Creek Special Management Area
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and the 37,236-acre Hermosa Creek Wilderness in the San Juan
National Forest in Colorado. Section 3064 added the 26,000-acre
Pine Forest Range Wilderness in northwest Nevada. Section 3061
added the 45,000-acre Columbine-Hondo Wilderness north of
Taos, New Mexico. Section 3060 added 22,173 acres to the
Alpine Lakes Wilderness in Washington state.

CONGRESS RAISES APD FEES, DIVERTS MORE MONEY TO
BLM PERMIT PROCESSING IMPROVEMENT FUND

Section 3021 of the NDAA permanently reauthorized and
expanded the Federal Permit Streamlining Pilot Project, which
was originally established under section 365 of the Energy Policy
Act of 2005 (EPAct), 42 U.S.C. § 15924. The project has allowed
the BLM to process and reduce a backlog of applications for
permit to drill (APD) in various multi-agency offices in five
states. The NDAA provision allows the Secretary of the Interior
to designate new project offices, and removes the restriction on
increasing fees during the pilot period in order to recover
additional APD and use authorization processing costs.

Section 3021 of the NDAA also amends section 35 of the
Mineral Leasing Act, 30 U.S.C. § 191, regarding fees paid by
operators for processing APDs. This provision will raise APD
fees from $6,500 to $9,500 for 2016 through 2026, and
specifically precludes the Department of the Interior (DOI) from
raising this fee through 2026. From 2016 through 2019, 15% of
the fees will go to the BLM field office that processed the permit,
with the remaining funds diverted to the BLM Permit Processing
Improvement Fund (Fund); from 2020 through 2026, all of the
fees collected will go to the Fund.

Section 3021 also amends the Fund by dividing it into a
“Rental Account” and a “Fee Account,” with a requirement that
75% of the funds in the Fee Account be allocated to the BLM
State Office in which the fees originated. Section 3021 continues
to allocate half of the rental payments received to the Fund,
specifically to the project offices established by the EPAct and
any other multi-agency offices the Secretary establishes.

CONGRESS INSTRUCTS DEPARTMENT OF THE INTERIOR NOT TO
LIST SAGE-GROUSE IN 2015

Also in December, Congress included in the Consolidated
and Further Continuing Appropriations Act, 2015, Pub. L. No.
113-235, 128 Stat. 2130, a rider limiting the DOI’s ability to take
listing action under the Endangered Species Act of 1973, 16
U.S.C. §§ 1531–1544, with respect to several sage-grouse species
through September 30, 2015. The rider prohibits the DOI from
using any of the funds granted for fiscal year 2015 to “write or
issue” a proposed rule for the greater sage-grouse, a proposed rule
for the Columbia Basin distinct population segment of the greater
sage-grouse, a final rule for the bi-state distinct population
segment of the greater sage-grouse, or a final rule for the
Gunnison sage-grouse. Pub. L. No. 113-235, § 122. A final rule
listing the Gunnison sage-grouse as threatened was published on
Nov. 20, 2014, prior to the Act’s passage. See 79 Fed. Reg.
69,192 (Nov. 20, 2014).

In response to the rider, the U.S. Fish and Wildlife Service
(FWS) filed a notice in multi-district litigation stating its intent to
contact WildEarth Guardians and the Center for Biological
Diversity as soon as practicable to discuss the implications of this

provision to the remaining sage-grouse related deadlines required
by settlements with those organizations. The FWS will submit a
status report when these discussions have concluded. See Notice
of Appropriations Rider, In re Endangered Species Act Section 4
Deadline Litigation, No. 1:10-MC-00377 (EGS), MDL Docket
No. 2165 (D.D.C. Dec. 30, 2014).

In addition, the DOI released a statement the day after the bill
was signed in which Secretary of the Interior Sally Jewell
promised to “move full steam ahead” with the department’s
development of state and federal plans and conservation
partnerships to conserve sage-grouse species. Press Release, DOI,
“Statement by Interior Secretary Sally Jewell on the Sage-Grouse
Rider in the FY15 Omnibus Bill” (Dec. 17, 2014). Secretary
Jewell’s statement also indicated that the FWS will continue
preliminary work on a potential listing for the greater sage-grouse,
including data collection and analysis, but will not begin writing
a proposed listing rule.

NEW CONGRESS—NEW RESOURCE COMMITTEE LEADERSHIP

As the 114th Congress begins its first session, the Republican
and Democratic Parties have begun to fill committee positions and
leadership roles within key natural resource committees. For the
Senate, Lisa Murkowski (R-AK) will chair the Energy and Natural
Resources Committee, and Maria Cantwell (D-WA) will serve as
ranking member. John Barrasso (R-WY) will chair the Committee
on Indian Affairs, with Jon Tester (D-MT) serving as ranking
member. Jim Inhofe (R-OK) will chair the Environment and
Public Works Committee, and Barbara Boxer (D-CA) will serve
as ranking member.

In the House, Rob Bishop (R-UT) will take over as chairman
of the Natural Resources Committee, replacing outgoing chair
Doc Hastings (R-WA), who retired in January. Cynthia Lummis
(R-WY) will serve as vice chairman, and Raúl Grivalja (D-AZ)
will serve as ranking member. The committee has added a
Subcommittee on Oversight and Investigations, chaired by Louie
Gohmert (R-TX), with Debbie Dingell (D-MI) serving as ranking
member, and has reconfigured the jurisdiction of the other
subcommittees. Additionally, issues related to the National
Environmental Policy Act and the Endangered Species Act will
now fall exclusively within the jurisdiction of the full Natural
Resources Committee. Doug Lamborn (R-CO) will continue to
chair the Subcommittee on Energy and Mineral Resources, with
Alan Lowenthal (D-CA) serving as ranking member. Tom
McClintock (R-CA) will chair the Subcommittee on Federal
Lands, with Niki Tsongas (D-MA) serving as ranking member.
Don Young (R-AK) will chair the Subcommittee on Indian,
Insular and Alaska Native Affairs, with Raul Ruiz (D-CA) serving
as ranking member. John Fleming (R-LA) will take over as chair
of the Subcommittee on Water, Power and Oceans, with Jared
Huffman (D-CA) serving as ranking member.

Finally, Fred Upton (R-MI) will chair the Energy and
Commerce Committee and Frank Pallone, Jr. (D-NJ) will serve as
ranking member. Ed Whitfield (R-KY) will chair the
Subcommittee on Energy and Power, with Bobby Rush (D-IL)
serving as ranking member, and John Shimkus (R-IL) will chair
the Subcommittee on Environment and the Economy, with Paul
Tonko (D-NY) serving as ranking member.
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A L A S K A —  M I N I N G

J . P .  T A N G E N

—  R E P O R T E R  —

BRISTOL BAY WATERSHED CASES LANGUISH IN THE COURTS

The Bristol Bay watershed is a large, sparsely populated area
in southwest Alaska that is drained by at least seven rivers. The
largest single public landholder in the watershed is the State of
Alaska, which, pursuant to the Alaska Statehood Act, selected
lands in the region for their resource potential. The largest private
landowner is Bristol Bay Native Corporation, created under the
Alaska Native Claims Settlement Act. The area is among the
poorest in the state. According to the U.S. Environmental
Protection Agency (EPA):

There are 31 Alaska Native villages in the wider
Bristol Bay region, 25 of which are located in the Bristol
Bay watershed. Fourteen of these communities are
within the Nushagak and Kvichak River watersheds,
with a total population of 4,337 in 2010. Thirteen of
these 14 communities have federally recognized tribal
governments and a majority Alaska Native population.

EPA, “An Assessment of Potential Mining Impacts on Salmon
Ecosystems of Bristol Bay, Alaska,” at ES-9 (Jan. 2014) (Bristol
Bay Assessment).

The watershed hosts several mineral deposits including the
Pebble deposit, thought to be one of the largest known
undeveloped copper deposits in the world. The Bristol Bay
Assessment, however,

is not an in-depth assessment of a specific mine, but
rather an examination of potential impacts of reasonably
foreseeable mining activities in the Bristol Bay region,
given the nature of the watershed’s mineral deposits and
the requirements for successful mine development. The
assessment analyzes mine scenarios that reflect the
expected characteristics of mine operation at the Pebble
deposit. It is intended to provide a baseline for
understanding potential impacts of mine development,
not just at the Pebble deposit but throughout the
Nushagak and Kvichak River watersheds.

Id. at ES-4.
The Pebble Limited Partnership (Pebble Partnership) has

criticized the Bristol Bay Assessment extensively, alleging bias
against its Pebble Project and arguing that, among other things,
the assessment is premised upon a mine that could never be
permitted under existing law.

In 2009, a non-governmental organization initiated litigation
against the Pebble Project, which was resolved against the
plaintiffs in a lengthy and detailed decision in September 2011.
See Nunamta Aulukestai v. Alaska, No. 3AN-09-09173CI (Alaska
Super. Ct. Sept. 26, 2011). See also Vol. XXVIII, No. 4 (2011)
of this Newsletter. That case is still pending on appeal before the
Alaska Supreme Court.

Thereafter, the Bristol Bay Assessment was prepared and
ultimately released. The Pebble Partnership, out of a concern that

the assessment would be used to support a veto by the EPA under
section 404(c) of the Clean Water Act, 33 U.S.C. § 1344(c),
sought an injunction before the U.S. District Court for the District
of Alaska. See Pebble Ltd. P’ship v. EPA, No. 3:14-cv-00171 (D.
Alaska filed Sept. 3, 2014). In the federal case, the plaintiff
moved

pursuant to Rule 65, Federal Rules of Civil Procedure,
for a preliminary injunction enjoining defendants from
proceeding further with EPA’s ongoing proceedings
which might lead to a veto of mining activities in the
Bristol Bay watershed or, in the alternative, using the
Bristol Bay Watershed Assessment, or any part of it, to
support or justify EPA’s ongoing Section 404(c)
proceedings.

Order Granting Motion for Preliminary Injunction at 1, Pebble
Ltd. P’ship, No. 3:14-cv-00171 (D. Alaska Nov. 25, 2014).

On November 25, 2014, after a hearing on the defendant’s
motion to dismiss the request for a preliminary injunction, the
court ruled that it was

persuaded that plaintiff has demonstrated a fair chance
of success on the merits—at least raising a question
serious enough to justify litigation—with respect to the
“anti-mine assessment team,” which is composed
primarily of the “Bristol Bay Assessment Team,” a
subgroup of which is the “Inter-Governmental Technical
Team.”

Based upon extant case law, the court concludes that
plaintiff will have no remedy for claimed Federal
Advisory Committee Act (FACA) violations and will
therefore suffer irreparable harm if it is not permitted to
litigate its FACA claims prior to final agency action on
the pending Section 404(c) proceedings.

Id. at 2.
As of the date of this writing, there is no indication as to

when the Alaska Supreme Court will hand down its decision in the
Nunamta case, and the Pebble Ltd. Partnership v. EPA case has
not been scheduled for a hearing on the merits.

C A L I F O R N I A —  M I N I N G

C H R I S  P O W E L L

—  R E P O R T E R  —

CALIFORNIA’S NEW GROUNDWATER MANAGEMENT LAW

Until very recently, California was the only western state
without statewide regulation and management of groundwater
resources. Although numerous local agencies were authorized to
assume a groundwater management role within their respective
jurisdictions, regulation of groundwater varied widely throughout
the state. That changed on January 1, 2015, when California’s new
Sustainable Groundwater Management Act (SGMA), Cal. Water
Code §§ 10720–10736.6, became effective. The SGMA repre-
sents the first step in the lengthy process of creating a comprehen-
sive system of monitoring, controlling, and curtailing groundwater
extractions in California. For many mining companies operating
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in California’s Central Valley and other areas subject to chronic
groundwater overdraft, the new legislation can result in imposition
of new operating restrictions and associated increases in the cost
of doing business.

While the SGMA establishes no quantitative or qualitative
standards for groundwater extractions and imposes no substantive
requirements on groundwater users, it establishes a state policy
requiring all groundwater resources to be managed “sustainably.”
Cal. Water Code § 113. “Sustainable groundwater management”
is generally defined as the management and use of groundwater
that can be maintained without causing an “undesirable result”
during the 50-year planning and implementation horizon. Id.
§ 10721. “Undesirable result” is defined to include a significant
and unreasonable (1) depletion of supply, (2) reduction in
groundwater storage, (3) seawater intrusion, (4) water quality
degradation, (5) land subsidence, and/or (6) depletion of intercon-
nected surface water. Id.

The centerpiece of the SGMA is the creation of local
groundwater sustainability agencies (GSA) and the requirement
that GSAs develop and implement a “groundwater sustainability
plan” for each of California’s high- and medium-priority ground-
water basins by the deadlines set forth in the SGMA. Id.
§ 10720.7. To that end, the SGMA places initial responsibilities
on the California Department of Water Resources (DWR) to
create the regulatory framework that GSAs would subsequently
rely on in developing and implementing local groundwater
management programs. Id. § 10733.2(a). In particular, the SGMA
requires the DWR, among other things, to (1) adopt regulations
for evaluating local groundwater sustainability plans and their
implementation (by June 1, 2016); (2) analyze how much water is
available for groundwater replenishment in the state (by Decem-
ber 31, 2016); and (3) publish best management practices (BMP)
for the sustainable management of groundwater that can be
included in local groundwater sustainability plans (by January 1,
2017). Id. §§ 10733.2(a)(1), 10729(c), (d)(1). The SGMA also
provides for oversight by the DWR and allows for intervention by
the State Water Resources Control Board (SWRCB) when
necessary to ensure that local authorities manage groundwater
basins in a sustainable manner. See id. §§ 10733–10736.6.

Once the DWR adopts the necessary rules and regulations,
local agencies within high- and medium-priority basins must
choose or establish a GSA by June 30, 2017. Id. §§ 10724,
10735.2(a)(1). GSAs then will have until 2020 (for basins subject
to critical conditions of overdraft) or 2022 (for other high- and
medium-priority basins) to develop groundwater sustainability
plans, and until at least 2040 to “achieve the sustainability goal”
within their respective basins or subbasins. Id. §§ 10720.7,
10727.2. The SMGA grants GSAs a broad array of authorities,
including adoption of rules and regulations on groundwater
extraction and use; investigatory and inspection powers; the
authority to require registration of wells and use of water-
measuring devices; imposition of operating restrictions on
groundwater extractions; imposition of fees and penalties; and
enforcement powers. Id. §§ 10725.2, 10725.4, 10725.6, 10725.8,
10726.4, 10730, 10730.2, 10732.

Although groundwater sustainability plans do not supersede
local land use authority, the new legislation requires cities and
counties to consider groundwater sustainability plans when

adopting or substantially amending their general plans. Cal. Gov’t
Code § 65350.5(a). Also, all relevant state agencies, including the
SWRCB, regional water quality control boards, the DWR, and the
California Department of Fish and Wildlife, must consider
groundwater sustainability plans when revising or adopting their
policies, regulations, and criteria, and when issuing orders or
determinations. Cal. Water Code § 10720.9.

The legislature explicitly stated that the SGMA would not
modify rights or priorities to use or store groundwater. Id.
§ 10720.5. However, it is not at all clear how local agencies
would be able to ensure that groundwater usage is sustainable
without altering the current groundwater rights that landowners
have to reasonable use, especially in overdrafted basins. Further,
although the words “sustainable” and “sustainability” are defined
in the SGMA, there is no case law testing these definitions or 
applying them to specific factual situations involving groundwa-
ter. Accordingly, the SGMA’s implementation will likely be
subject to litigation, which may delay and possibly halt the
formation of GSAs and implementation of groundwater sustain-
ability plans.

Given the SGMA’s lengthy implementation schedule and 
likely litigation, its practical implications for California’s ground-
water users will not be known for at least several years. However,
mining operations in high- and medium-priority basins that rely on
groundwater for their operations (or whose operations may impact
groundwater levels in the vicinity) should evaluate and document
their groundwater management practices now and also should start
developing alternatives if current extraction practices are im-
pacted. When GSAs are established and the process of developing
groundwater sustainability plans begins, mine operators will need
to work with a local GSA to ensure that mines’ current groundwa-
ter usage and practices are incorporated into the local sustain-
ability plan and not negatively impacted.

Editor’s Note: For additional coverage of the SGMA, see
Vol. XLVII, No. 3 (2014) of the Water Law Newsletter.

C A L I F O R N I A —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

REGULATION OF FRACKING—PERMANENT REGULATIONS
ADOPTED

Signed into law on September 20, 2013, Senate Bill 4 (SB 4),
2013 Cal. Legis. Serv. ch. 313, amended California’s statutes to
comprehensively regulate well stimulation treatments. See Cal.
Pub. Res. Code §§ 3150–3161, 3213, 3215, 3236.5, 3401; Cal.
Water Code § 10783. In 2014, the State adopted interim regula-
tions developed by the California Division of Oil, Gas & Geother-
mal Resources (DOGGR) pursuant to SB 4, and later adopted
revised interim regulations. See Vol. XXXI, No. 1 (2014); Vol.
XXXI, No. 3 (2014) of this Newsletter. The interim regulations
govern until permanent regulations are adopted and become
effective. Draft permanent regulations were published and
circulated for public comment in late 2013, and were required to
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be finalized and implemented by January 1, 2015. See Vol. XXX,
No. 4 (2013) of this Newsletter.

On December 30, 2014, the State adopted permanent
regulations, to become effective on July 1, 2015. See DOGGR,
“SB 4 Well Stimulation Treatment Regulations—Final Text of
Regulations” (Dec. 30, 2014). Prior to the adoption of the
permanent regulations, the DOGGR published revised draft
permanent regulations, which were released on June 13, 2014. See
DOGGR, “SB 4 Well Stimulation Treatment Regulations—First
Revised Text of Proposed Regulations” (June 13, 2014). The
DOGGR also published a second revision to the proposed
regulations on October 9, 2014. See DOGGR, “SB 4 Well
Stimulation Treatment Regulations—Second Revised Text of
Proposed Regulations” (Oct. 9, 2014). These regulations reflect
a further refinement in the details of the actions required of
operators.

The DOGGR’s permanent regulations, which were submitted
to the Office of Administrative Law on November 14, 2014, are
very similar to the second revised draft published in October. For
an explanation of certain changes in the drafts, see DOGGR,
“SB 4 Well Stimulation Treatment Regulation—Final Statement
of Reasons” (Dec. 30, 2014).

It seems likely that the permanent regulations, as well as the
SB 4 mandated environmental impact report and independent
science study, both to be finalized by July 2015, will generate
commentary and litigation. The overall effect of the regulations
and these reports, however, should be to provide a better basis for
the public and governmental agencies to understand the issues and
narrow the focus of discussion to factual issues and sensible
options for handling them.

DRAFT ENVIRONMENTAL IMPACT REPORT FOR WELL
STIMULATION

SB 4 mandated the DOGGR to conduct an environmental
impact report (EIR) relating to hydraulic fracturing and other well
stimulation. An EIR is conducted pursuant to the California
Environmental Quality Act (CEQA), the state’s mini-National
Environmental Policy Act (NEPA). On January 14, 2015, the
DOGGR published a draft EIR. See DOGGR, “Draft Environmen-
tal Impact Report—Analysis of Oil and Gas Well Stimulation
Treatments in California” (Jan. 14, 2015).

The draft EIR evaluates data from three Southern California
oilfields with the highest frequency of fracking. (It does not
include any fields in Kern County, where 95% of fracking occurs,
because Kern County is conducting its own EIR that would be
used by the DOGGR and other agencies for wells in Kern
County.) It concludes that hydraulic fracturing does create certain
risks to public health and safety, but that these risks can be
mitigated using existing tools available to regulators, including the
DOGGR’s recently adopted permanent regulations on well
stimulation. The DOGGR’s comment period on the draft EIR ends
on March 16, 2015, and the final EIR is expected by July 2015.

INDEPENDENT SCIENCE STUDY ON WELL STIMULATION

SB 4 required a study of hydraulic fracturing and other well
stimulation practices by independent experts. The California
Council on Science and Technology (CCST) conducted the study.

The first part of its report was released on January 14, 2015, and
the remaining parts of the report are expected in July 2015. See
CCST, “An Independent Scientific Assessment of Well Stimula-
tion in California—Volume 1” (Jan. 2015). The report includes a
snapshot of the extent and frequency of fracking in the state. Most
of the state’s oil production comes from wells that are not fracked,
and most of the fracked wells were located in the San Joaquin
Basin. In contrast to other basins around the country, water use in
California fracking is relatively modest—approximately 140,000
gallons per completion, in contrast to the millions of gallons used
elsewhere. Id. at 12. Acid stimulation of wells is relatively rare.
Id. at 14. The report also notes that most of the gas wells in the
state are not fracked. Id. at 10–11.

SB 1281 REQUIRES ADDITIONAL REPORTING AS TO FLUIDS
PRODUCED AND INJECTED

Senate Bill 1281, which Governor Jerry Brown approved
on September 25, 2014, became effective on January 1, 2015, and
amends section 3227 and adds a new section 3226.3 to the
California Public Resources Code. Section 3227 requires owners 
of wells to report to the DOGGR monthly in some detail on
the sources and volumes of produced water and the methods
used to dispose of that water. Cal. Pub. Res. Code § 3227(a).
Section 3227 continues to require that “[a]ny operator that
produces oil by the application of mining or other unconven-
tional techniques” make annual reports of volumes of oil pro-
duced through those methods. Id. § 3227(b). The DOGGR
implemented an interim reporting form and process while it
develops the detailed arrangements required by the statute. See id.
§ 3227(d)–(e). See also http://www.conservation.ca.gov/dog/
SB%201281/Pages/OperatorRequirements.aspx.

SOME CITIES AND COUNTIES STILL CONSIDERING STEPS TO
LIMIT DRILLING AND HYDRAULIC FRACTURING OPERATIONS

More California city and county governing bodies moved
toward limiting hydraulic fracturing or drilling operations within
their geographic limits, passing or “considering” a variety of
resolutions and ordinances. See Vol. XXXI, No. 3 (2014) of this
Newsletter for a summary of measures in San Francisco County,
Los Angeles, Beverly Hills, Butte County, and Carson.

Recently, the Butte County Supervisors have declined to
enact an ordinance banning fracking. See Butte Cnty. Dep’t
of Dev. Servs., “Hydraulic Fracturing in Butte County,” http://
www.buttecounty.net /dds/Planning/NotableProjects/
Fracking.aspx.

The city of La Habra Heights will vote on Measure A, a
ballot measure relating to fracking, in March 2015. See Mike
Sprague, “Residents Debate La Habra Heights Anti-Oil Measure
During City Council Meeting,” Whittier Daily News (Feb. 11,
2015).

Fracking bans passed in Mendocino and San Benito Counties,
and failed in Santa Barbara County. See Molly Peterson, “Frack-
ing Bans Pass in 2 Counties, Fail in Santa Barbara,” S. Cal. Pub.
Radio (Nov. 5, 2014).

City planning officials recommended against adopting a
fracking ban in Los Angeles. See Molly Peterson, “LA Planning
Officials Recommend No Moratorium on Fracking ‘At This
Time,’” S. Cal. Pub. Radio (Nov. 12, 2014).
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RAILROAD RIGHT-OF-WAY CASE

In a landlord-tenant dispute about the amount of rent due
under a pipeline easement, the California Court of Appeals held
that the railroad-landlord could not collect rent from the pipeline
company-tenant until it demonstrated that it owned sufficient
rights in the lands. See Union Pac. R.R. Co. v. Santa Fe Pac.
Pipelines, Inc., 180 Cal. Rptr. 3d 173 (Ct. App. 2014). This case
joins a large body of law interpreting and construing title to lands
granted to the railroad companies for the construction of
transcontinental railroads and the settlement of the American
West in the 1800s. Approximately three-fourths of the lengthy
decision of the court of appeals is devoted to analyzing the nature
of the congressional railroad grants before 1871 (called “pre-1871
Acts” by the court) and those granted in 1875 and later (called the
“1875 Act”). The court noted that although the rights granted in
the pre-1871 Acts were more extensive than those granted
pursuant to the 1875 Act, in neither case is the congressional grant
alone sufficient to permit the railroad to grant pipeline easements
and collect rental for the use of the right-of-way by the pipeline
company. Accordingly, the court reversed and remanded the case
for a determination as to which lands were “the property of the
railroad” during the period covered in the litigation. Id. at 233.
The court noted that there was some evidence that the railroad
subsequently acquired fee title to approximately 30% of its right-
of-way and that it acquired some form of additional or
supplemental rights to as much as 50% of the right-of-way. Id. at
218.

The court of appeals reviewed a number of cases dealing with
the reservation by the federal government of the oil, gas, and other
minerals, or “mineral lands” in some cases, and also reviewed
some of the cases dealing with fiber optics lines.

There were also various valuation issues considered by the
court, and the question of whether the railroad could continue
collecting rent from the pipeline company even after the railroad
sold the right-of-way. See id. at 208–23. This rental litigation,
now at least 11 years old, seems likely to continue.

Editor’s Note: The reporter’s firm represented the pipeline
company litigant in the Union Pacific case.

UNITED STATES V. CALIFORNIA—BOUNDARY ESTABLISHED

In the latest installment of a long-running original jurisdiction
case, the U.S. Supreme Court established the precise boundary
between state and federal waters offshore California. See Fifth
Supplemental Decree, United States v. California, 135 S. Ct. 563
(Dec. 15, 2014) (No. 5 Orig.). This is the fifth supplemental
decree following the final decree on October 27, 1947. As a
general matter, state waters include the first three miles from the
coast. However, because the coastline moves over time, the
parties have now fixed the dividing line by reference to a number
of x/y map coordinates, irrespective of how the actual coastline
may move in the future. The court’s order describes the dividing
line as now being “immobilized” and no longer “ambulatory.” Id.
at 672. The consequence of the order is that federal and state oil
and gas leases will remain on their respective sides of the line and
not move as the coastline shifts.

CHEVRON TAX CASE

The Kern County tax assessor did not act unreasonably by
using a cost-based valuation method to value “replacement wells”
drilled by Chevron USA, Inc. (Chevron). In Chevron USA, Inc. v.
County of Kern, 179 Cal. Rptr. 3d 372 (Ct. App. 2014), Chevron
argued that under California’s property tax scheme, the assessor
should have used an income approach to valuation. At issue were
approximately 1,800 wells that Chevron drilled in 2006 to 2009
in the McKittrick, North Midway, Kern River, Midway Sunset,
Lost Hills, and Cymric oilfields. Id. at 375. Starting in 2006, Kern
County changed the way it calculated supplemental assessments.
The new wells were classified as “new construction” subject to
supplemental assessments. Chevron sought a refund of approxi-
mately $3.5 million based on what it argued was the proper
method of valuation. Id. at 376. Given the standard of review and
some practical difficulties with other approaches, the court did not
find the County’s method to be unreasonable or a violation of law.
Id. at 386. The court also rejected Chevron’s argument that the
replacement wells (as distinguished from in-fill or acceleration
wells) should be exempted from the new construction classifica-
tion because they were “normal repair and maintenance,” id. at
396, and also rejected Chevron’s claim of a different exemption
that the old wells were damaged or destroyed by misfortune or
calamity because of subsurface movement or “maintenance
activity that went awry,” id. at 397.

ENVIRONMENTAL DEFENSE CENTER V. BUREAU OF SAFETY &
ENVIRONMENTAL ENFORCEMENT

The Environmental Defense Center (EDC) brought an action
against the Bureau of Safety and Environmental Enforcement and
the Bureau of Ocean Energy Management for approving 51
permits to acidize and hydraulically fracture from six offshore
platforms in federal waters offshore Santa Barbara. See Envtl.
Def. Ctr. v. Bureau of Safety & Envtl. Enforcement, No. 2:14-cv-
09281 (C.D. Cal. filed Dec. 3, 2014). The EDC makes NEPA-
based claims that the agencies should not have approved drilling
permits and modifications to drilling permits without additional
review procedures.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COGCC REVISES RULES ON ENFORCEMENT AND PENALTIES

On January 5, 2015, the Colorado Oil and Gas Conservation
Commission (COGCC) approved revisions to its rules regarding
penalties and enforcement. The new rules are expected to be
effective March 2, 2015. The COGCC also published an Enforce-
ment Guidance and Penalty Policy (Policy) in January.

COGCC Rule 523, “Procedures for Assessing Penalties,”
revises how penalties are calculated if an operator violates the Oil
and Gas Conservation Act, Colo. Rev. Stat. §§ 34-60-101 to -130,
or a COGCC rule, order, or permit. The new rule states that the
Policy “also provides non-binding guidance to the [COGCC] and
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interested persons evaluating a penalty for an alleged violation.”
Rule 523.a.

Rule 523.c sets out a penalty schedule matrix that “establishes
a daily penalty based on the classification of the rule violation
(Class 1, 2, or 3) and the degree of actual or threatened adverse
impact resulting from the violation (minor, moderate, or major).”
Rule 523.c.(1). Class 1 rules are “[p]aperwork or other ministerial
rules, a violation of which presents no direct risk or threat of harm
to public health, safety, and welfare, including the environment
and wildlife resources.” Id. Class 2 rules are “[r]ules related at
least indirectly to protecting public health, safety, and welfare,
including the environment and wildlife resources, a violation of
which presents a possibility of distinct, identifiable actual or
threatened adverse impacts to those interests.” Id. Class 3 rules
are “[r]ules directly related to protecting public health, safety, and
welfare, including the environment and wildlife resources, a
violation of which presents a significant probability of actual or
threatened adverse impacts to those interests.” Id. The degree of
threatened or actual impact to public health, safety, welfare, the
environment, or wildlife is classified as follows: major, defined as
“[a]ctual significant adverse impacts”; moderate, defined as
“[t]hreat of significant adverse impacts, or moderate actual
adverse impacts”; or minor, defined as “[n]o actual adverse
impact and little or no threat of adverse impacts.” Id. The factors
the COGCC may consider in determining the degree of actual or
threatened adverse impact are described in a non-exclusive list in
Rule 523.c.(2). An example of the factors listed is “[w]hether and
to what degree drinking water was adversely affected or
threatened by the violation.” Rule 523.c.(2)D. The amount of the
daily penalty, based on the classification of the rule violation and
the degree of actual or threatened adverse impact resulting from
the violation, ranges from $200 (Class 1, minor) to $15,000 (Class
3, major) with varying amounts for other combinations of rule
classification and degree of threatened or actual impact. The
Policy includes an Appendix A showing the rule class for each
COGCC rule.

Under Rule 523.c, the maximum daily penalty is limited to
$15,000 per day per violation. The COGCC may increase a
penalty up to the statutory daily maximum or may decrease a
penalty, based on findings of aggravating and mitigating factors,
which are listed in Rule 523.c.(3). The Policy states that “[t]he
penalty amounts shown in the schedule are guidelines” and that
“[t]he final amount of a penalty proposed by the Director or
approved by the [COGCC] will be determined on an individual
case-by-case basis for each violation and may vary from the
amounts shown in the schedule.” Policy § B.III.

The duration of a violation is calculated based on Rule 523.b.
That section provides:

The duration of a violation presumptively will be
calculated in days as follows:

(1) A reporting or other minor violation not involv-
ing actual or threatened significant adverse
impacts begins on the day that the report
should have been made or other required action
should have been taken, and continues until the
report is filed or the required action is com-
menced to the Director’s satisfaction.

(2) All other violations begin on the date the viola-
tion was discovered or should have been dis-
covered through the exercise of reasonable care
and continues until the appropriate corrective
action is commenced to the Director’s satisfac-
tion.

Rule 523.b. This section goes on to address the minimum actions
that need to be taken to constitute commencing appropriate
corrective action “[w]ith respect to violations that result in actual
or threatened adverse impacts to public health, safety, and
welfare, including the environment and wildlife resources.” Rule
523.b.(2). Rule 523.b.(3) provides “[t]he COGCC will assess a
penalty for each day the evidence shows a violation continued.”
Rule 523.b.(4) provides that “[t]he number of days of violation
does not include any period necessary to allow the operator to
engage in good faith negotiation with the [COGCC] regarding an
alleged violation if the operator demonstrates a prompt, effective,
and prudent response to the violation.” Rule 523.c.(4) states that
“[i]n its discretion, the [COGCC] may decrease the daily penalty
amounts for violations of long duration to ensure the total penalty
is appropriate to the nature of the violation.” The Policy includes
another matrix that the COGCC may (within its discretion) use to
determine appropriate penalties for long-duration violations.
Policy § B.III.C.

Rule 523.d provides:
(1) The Director will apply for an Order Finding

Violation hearing before the [COGCC] when the
Director determines an operator has:
A. Engaged in a pattern of violations; or
B. Acted with gross negligence or knowing and

willful misconduct that resulted in an egregious
violation.

(2) If the [COGCC] finds after hearing that an operator
is responsible for [such] conduct . . . , the [COGCC]
may suspend an operator’s Certification of Clear-
ance, withhold new drilling or oil and gas location
permits, or both.

Rule 523.d. Rule 523.e allows an operator who maintains a
regulatory compliance program and voluntarily discloses a
violation to have the benefit of a rebuttable presumption of a
penalty reduction of at least 35%, under certain circumstances.
Rule 523.e.(1).

Rule 522, “Procedures for Alleged Violations,” provides:
If . . . the Director has reasonable cause to believe that a
violation . . . has occurred, the Director will require the
operator to remedy the violation and may commence an
enforcement action seeking penalties by issuing a Notice
of Alleged Violation (NOAV). Reasonable cause
requires, at least, physical evidence of the alleged
violation, as verified by the Director.

Rule 522.a.
Rule 522.c provides a procedure for resolution of alleged

violations without penalties. This resolution is only available if:
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A. The rule allegedly violated is not a Class 3 rule and
the degree of actual or threatened impact is minor or
moderate . . . ;

B. The operator has not received a previous Warning
Letter or Corrective Action Required Inspection
Report regarding the same violation;

C. The Director determines the alleged violation can
be corrected without undue delay; and

D. The operator timely performs all corrective actions
required by the Director and takes any other actions
necessary to promptly return to compliance.

Rule 522.c.(1). Even if all of these factors are present, the
Director retains discretion to seek penalties for any violation. Rule
522.c.(2).

Rule 522.d sets out the procedure for enforcement actions
seeking penalties for alleged violations. Enforcement actions may
be resolved by an administrative order by consent, as detailed in
Rule 522.e.(1). Rule 522.e.(2) provides:

A. An enforcement action may not be resolved by the
Director and must be heard by the [COGCC] when:
i. The Director alleges the operator is responsible

for gross negligence or knowing and willful
misconduct that resulted in an egregious
violation;

ii. The Director alleges the operator has engaged
in a pattern of violations; or

iii. A Complainant files a timely application for an
[order finding violation] hearing pursuant to
Rule 522.b.(4).

Rule 522.b defines who can be a complainant and sets out a
complainant’s rights and responsibilities.

A Complainant who has filed a written complaint [as
specified in the rule], may apply for an Order Finding
Violation (OFV) hearing before the [COGCC] . . . to
hear the Complainant’s objections to:

A. The Director’s decision not to issue an NOAV
for an alleged violation specifically identified
in the written complaint; or

B. The settlement terms in a final proposed Ad-
ministrative Order by Consent (AOC) settling
an alleged violation arising directly from the
written complaint.

Rule 522.b.(4).
The new rules raise the maximum penalties and revise the

procedures for enforcement actions. The Policy is a very useful
guide to the new rules regarding these matters and includes
several examples that are helpful in understanding the possible
impacts of these new rules.

I D A H O  —  O I L  &  G A S  /
M I N I N G

P E T E R  G .  B A R T O N

—  R E P O R T E R  —

CLEANUP OF NINEMILE CREEK WATERSHED UNDERWAY

In June 2013, the U.S. Environmental Protection Agency
(EPA) announced environmental cleanup work for mine sites in
the Ninemile Creek watershed. See EPA, “Cleanup Milestone
Reached: Big Source Control Efforts Begin—Environmental
Work to Start in Ninemile Creek Watershed” (June 2013). The
work is now underway and is expected to continue for seven more
years. See EPA, “Cleaning Up Ninemile Creek Watershed:
Answering Your Questions” (July 2014). See also Becky Kramer,
“Idaho Mine Cleanup Aims to Create New Land,” The
Spokesman-Review (Aug. 14, 2014).

Ninemile Creek watershed is east of Coeur d’Alene, near the
Montana border, and its waters flow into the Coeur d’Alene River,
then into Lake Coeur d’Alene, and then into Washington. The
watershed was the site of silver, lead, and zinc mining more than
a century ago, with enough tailings left over to fill 150,000
standard dump trucks. The cleanup cost, $84 million, will be paid
from the Asarco Successor Coeur d’Alene Custodial and Work
Trust, set up in response to the 2009 Asarco, Inc. bankruptcy
settlement. See Kramer, supra.

IDAHO PROPOSES LEGISLATION ON HAND TOOLS SALES TAX

The Idaho House of Representatives has introduced a bill
to amend Idaho’s production exemption statute, Idaho Code
Ann. § 63-3622D. See H.R. 39, 63d Leg., Reg. Sess. (2015). The
statute currently provides that certain tangible personal property
used in the production process, such as mining equipment,
is exempt from Idaho sales and use tax. Idaho Code Ann.
§ 63-3622D(a)(2). However, the exemption does not apply to
hand tools that cost $100 or less, such as some mining hand
tools, so these hand tools are subject to Idaho sales or use tax. Id.
§ 63-3622D(g)(1). The Idaho State Tax Commission has come to
realize that this exception to the exemption led to much taxpayer
confusion and is proposing to delete the exception. The result
would be to exempt from the sales and use tax all tangible
personal property used in the production process, including low-
cost hand tools. The decrease in sales tax collections is estimated
at $1.5 million. See Statement of Purpose/Fiscal Note, H.R. 39,
63d Leg., Reg. Sess. (2015).

IDEQ PROPOSES CHANGE TO AIR QUALITY RULE

On December 3, 2014, the Idaho Department of Environ-
mental Quality (IDEQ) adopted a rule to change an air quality
rule to address feedback from the EPA. Among other things,
the proposed changes clarify that for nonmetallic mineral process-
ing the permit-by-rule option is only available to non-major
sources. IDEQ believes the change is consistent with the original
intent of the rule. The change, which modifies Idaho Admin. Code
r. 58.01.01.794, will be reviewed by the 2015 Idaho legislature
and will become final upon approval or adjournment of the
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legislature without acting on it. See IDEQ, “Air Quality: Docket
No. 58-0101-1402—Pending Rule,” https://www.deq.idaho.gov/
58-0101-1402.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

FEDERAL CIRCUIT DETERMINES WHETHER KANSAS
LANDOWNERS GRANTED THE “FEE” OR AN “EASEMENT” IN
CONVEYANCES TO RAILROAD

Among the basic tasks a mineral lawyer undertakes is
determining who has the right to lease or develop minerals. The
holder of an “easement” has the right to use the land for the
purposes stated in the easement. Absent express language in the
easement document, the owner of the land burdened by the
easement retains the balance of rights, including title to the oil and
gas beneath the easement. See generally Great Northern Ry. Co.
v. United States, 315 U.S. 262, 271–72 (1942) (under the General
Railroad Right-of-Way Act of 1875, 43 U.S.C. §§ 934–939,
railroad received an easement and the federal government retained
the oil and gas, and all other rights). This issue was recently
revisited by the U.S. Supreme Court in Marvin M. Brandt
Revocable Trust v. United States, 134 S. Ct. 1257, 1268 (2014)
(reaffirming the Great Northern holding regarding rights-of-way
issued under the 1875 Act).

The U.S. Court of Appeals for the Federal Circuit in Biery v.
United States, 753 F.3d 1279 (Fed. Cir. 2014), purporting to
apply Kansas law, examined a number of conveyances to a
railroad and held that some conveyed a fee interest to the railroad
and others conveyed merely an easement. This Kansas real
property issue arrived at the Federal Circuit after the landowners
filed inverse condemnation actions against the federal government
in the U.S. Court of Federal Claims under the Tucker Act. The
landowners objected to having the land, where the railroad’s
abandoned tracks ran through their property, placed in the “Rails-
to-Trails” program under the National Trails System Act. See 16
U.S.C. § 1247(d). While the federal government can “take” the
land for the program, the issue is whether a compensable taking
has occurred. That issue must be decided under the Tucker Act in
the Court of Federal Claims. See Preseault v. Interstate
Commerce Comm’n, 494 U.S. 1, 11–12 (1990).

No conveyance in Biery involved a government grant or
reservation; all were between private parties. Therefore, Kansas
property law determines whether the landowners have an interest
in the land taken that entitles them to compensation. If the railroad
received a fee interest, the landowners have no compensable
interest. If the railroad received an easement, following its
abandonment the landowners own the unencumbered fee and will
be entitled to compensation. See Preseault v. United States, 100
F.3d 1525, 1552 (Fed. Cir. 1996) (under Vermont law, railroad
received an easement and when it was abandoned, the placement
of the land in the Rails-to-Trails program constituted a
compensable taking by the federal government).

In Biery, the Federal Circuit’s task was to ascertain and apply
Kansas law regarding conveyances to railroads. The Court of

Federal Claims focused on the conveyance documents, noted they
purported to convey a fee, and held a fee was conveyed. Biery,
753 F.3d at 1286. The Federal Circuit held that was not, in some
cases, a proper analysis under Kansas law.

The Kansas Supreme Court has developed special rules that
must be applied to conveyances to a railroad. In Kansas a
conveyance that clearly states a fee interest is being conveyed to
a railroad will nevertheless convey only an easement when the
conveyance, either by express language or implied from the
circumstances, indicates the land is being conveyed for right-of-
way purposes. Id. at 1286–87 (citing Stone v. U.S.D. No. 222, 91
P.3d 1194, 1203–04 (Kan. 2004)). Kansas public policy in effect
prohibits granting strips of land in fee to railroads for right-of-way
purposes. This policy is reflected in the basic rule that “in Kansas,
railroads take only an easement in strips taken for railroad right-
of-ways regardless of whether taken by condemnation or deed.”
Stone, 91 P.3d at 1198.

The Federal Circuit stated the Kansas rule that “when an
unambiguous deed to a railroad contains no use restrictions,
reversionary clause, or anything else indicating the land is for a
right-of-way, the title to the land is granted in fee simple.” Biery,
753 F.3d at 1287. The court then proceeded to apply its rule to a
conveyance, the “Julia Fair Deed,” that quitclaimed to the railroad
“all the estate, title and interest” therein. Id. The court then
searched the deed for language indicating it was being conveyed
for right-of-way purposes, and found none. Id. at 1288. Therefore,
the deed conveyed a fee to the railroad, not an easement.

What the court failed to focus on was express language in the
deed that clearly implied it was going to be used for right-of-way
purposes. Under the rule stated by the court, this would be
“anything else” in the deed “indicating the land is for a right-of-
way.” Id. at 1287. The deed stated that the land granted was “[a]
strip of land [100] feet wide” across the length of the property. Id.
at 1284. Railroad rights-of-way were typically 50 feet either side
of a line: a 100-foot strip. The court ignored the foundational
Kansas case that held the words “right-of-way” do not have to be
in the document for it to indicate the land being conveyed is for
right-of-way purposes. See Abercrombie v. Simmons, 81 P. 208,
211 (Kan. 1905) (look for language that right-of-way use was
“within the contemplation of the parties”). For example, in
Abercrombie the deed conveyed “lands . . . lying within fifty feet
of the center line of the main track of said railroad . . . .” Id. at
209. In Harvest Queen Mill & Elevator Co. v. Sanders, 370 P.2d
419 (Kan. 1962), the right-of-way nature of the conveyance was
establish by the grant of a 100- to 150-foot strip of land “for the
purpose of . . . building constructing or maintaining its roadbed or
of maintaining its railroad.” Id. at 421 (emphasis omitted). In
Abercrombie and Harvest Queen language in each deed showing
a strip of land was being conveyed for the railroad route was
sufficient to deduce it was for right-of-way purposes, and
therefore the railroad received an easement, not the fee.

The holding in Biery is significant because any takings claim
related to the Rails-to-Trails program must pass through the Court
of Federal Claims and ultimately the Federal Circuit. It appears
the dynamics in those courts may be attuned to promoting the
Rails-to-Trails program by seeking to interpret state law narrowly
to avoid a compensable taking.
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FURTHER DEVELOPMENT AND THE PRUDENT OPERATOR

When a 160-acre oil and gas lease has been held by
production from a single gas well on a 320-acre gas unit for over
30 years, can the lessee keep all the acreage and oil rights without
conducting further development of the leased land? The court in
Novy v. Woolsey Energy Corp., 339 P.3d 392 (Kan. Ct. App.
2014), held that so long as the lessee is acting as a prudent
operator, the single well will maintain all its lease rights.

The lessor sought to cancel the lessee’s oil rights in the lease
for failing to drill for oil. At the bench trial the lessor’s evidence
included: (1) the lessee is holding all its lease rights with
production from a single well; (2) it has been over 30 years since
any further drilling on the leased land; (3) the lessor made a
demand for further development; (4) there is oil production on
adjacent land; (5) wells have been drilled about two miles from
the land; (6) the price of oil has increased since the lease was
made; (7) completion technology has improved; and (8) the
lessor’s company “would look very strongly” at developing the
leased land if the lease were cancelled. Id. at 396, 398. The trial
court found, as a matter of law, that the lessor failed to present
sufficient evidence to establish a breach of the implied covenant
to prudently develop the leased land. Id. at 396.

Affirming the trial court, the court of appeals held the lessor
must prove its lessee has not acted prudently to develop the lease
for the mutual benefit of the parties. Because the lessee assumes
all the risk of development, the lessee is not required to pursue
development that is likely to be unprofitable. Id. at 398. The court
cites a number of factors the lessor must address to make its case.
Four general categories of information must be addressed by
providing substantial evidence on the (1) geology and geophysics
of the formations at issue; (2) prices that can be obtained for oil
and gas in the area; (3) development costs; and (4) lessee’s
business judgment that weighs whether the geology, prices, and
costs justify the risks while providing an acceptable rate of return
for the risks. Id. (citing Sanders v. Birmingham, 522 P.2d 959,
966 (Kan. 1974)).

The court also held that the lease was not automatically
cancelled when the lessee refused the lessor’s demand for further
development; the lessee was indicating that based on available
information it would not be prudent to conduct further develop-
ment on the leased land. The lessor was still required to “show, by
substantial evidence, that [the lessee] breached the implied
covenant to prudently develop the leased land.” Id. at 399.

PLUGGING LIABILITY CAN BE JOINT AND SEVERAL

The Kansas Corporation Commission (KCC) ordered John
M. Denman Oil Company (Denman), Gary and Kayla Bridwell,
and TSCH, LLC (TSCH) to plug 44 abandoned oil wells located
on a 160-acre lease. Denman had operated the lease from 1939
until production ended in 1989. Denman did not plug the wells. In
2008 Denman assigned the oil and gas lease to the Bridwells. It is
not disclosed in the opinion how the Denman lease was
perpetuated from 1989 through 2008. When the Bridwells
obtained the assignment from Denman, they entered into a
compliance agreement with the KCC to either plug or begin
producing from the wells. The Bridwells began producing from
three wells temporarily, but did not make any sales and did not
plug any wells. The Bridwells obtained new leases from the

mineral owners in 2009, and in 2010 they assigned the new
leases to TSCH. See John M. Denman Oil Co. v. State Corp.
Comm’n, No. 110,861, 2015 WL 122188, at *1–2 (Kan. Ct. App.
Jan. 9, 2015).

Denman objected to being ordered to plug the wells because
of its 2008 assignment to the Bridwells. TSCH did not respond to
the KCC’s order and, on appeal to the district court, the Bridwells
were held responsible for plugging only the three wells they had
operated and Denman was ordered to plug the remaining 41 wells.
Id. at *2. Denman appealed, asserting only one party can be liable
to plug a well under the applicable statute. Id. at *3 (citing Kan.
Stat. Ann. § 55-179). Affirming the KCC’s order, the court of
appeals held that section 55-179(b) names several categories of
persons that are, in effect, jointly and severally responsible for
unplugged wells. Id. at *4–5. Because Denman is covered by at
least one of the categories of responsible parties, it was properly
ordered to plug the wells.

NO “LEASE” OF “ROYALTY” REMAINED FOR AD VALOREM

TAXATION ONCE LESSEE ACQUIRED MINERAL INTEREST
AND THE LEASE WAS “MERGED” OUT OF EXISTENCE

Robert Barker obtained an oil and gas lease from his parents.
Following the death of his father, and later his mother, Robert and
his wife Gay became joint owners of the land that was subject to
Robert’s oil and gas lease. After Robert’s parents died, the County
continued to assess a tax on the oil and gas lease (working
interest) and on the royalty interest. In re Barker, 327 P.3d 1036
(Kan. Ct. App. 2014), was an appeal of the Barkers’ tax protest.
The court of appeals agreed that the oil and gas lease, and the
royalty interest created by the lease, were merged out of existence
when the Barkers became joint tenants in the property after
Robert’s mother’s death.

There is a problem, however, with the court’s merger
analysis: only Robert owned the oil and gas lease; his wife Gay
had no interest in the lease. Upon the death of Robert’s mother
Robert and Gay owned the fee interest in the land as joint tenants,
but their interest was burdened by the oil and gas lease held by
Robert. Merger would seem inappropriate when the lease actually
gave Robert control over the oil and gas in Gay’s undivided one
half of the property.

How about abandonment as a theory? Robert can easily
satisfy the most difficult element required for abandonment by
asking himself: “Did I intend to abandon my oil and gas lease
when my mother died?” The facts support an abandonment.
Although filing a release would have helped, in this situation it
would not be necessary so long as there are facts that tend to
establish Robert’s intent to abandon.

The real value of this case is the court’s use of the
Restatement (Third) of Property: Servitudes to properly classify
the Kansas oil and gas lease as a profit à prendre and to analyze
the issues. A profit is an easement that includes the right to
produce and remove things from the land. Easements, and profits,
can be unilaterally abandoned by their owner.
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LOUISIANA COASTAL ZONE LAWSUITS REMANDED TO
STATE COURT

In Parish of Plaquemines v. Total Petrochemical & Refining
USA, Inc., No. 13-6693, 2014 WL 6750649 (E.D. La. Dec. 1,
2014), a federal district court held that it lacked diversity and
federal question jurisdiction over the plaintiff’s claims against oil
and gas companies. Here, the Parish of Plaquemines (Parish) filed
suit on its own behalf and purportedly on behalf of the State of
Louisiana against 19 oil and gas companies claiming that their oil
and gas exploration, production, and transportation operations
caused substantial damage to the Parish’s land and waterbodies.
Id. at *1. The claims center on alleged violations of Louisiana’s
State and Local Coastal Resources Management Act of 1978, La.
Rev. Stat. Ann. §§ 49214.21–.42. The defendants removed the
suit asserting that the federal court has original jurisdiction for
several reasons, including: (1) the defendants were egregiously
misjoined such that diversity jurisdiction existed; (2) the State of
Louisiana was not a real party in interest; (3) the Outer
Continental Shelf Lands Act (OCSLA) provided federal question
jurisdiction; (4) the action was removable pursuant to federal
maritime law; and (5) a wildlife refuge, included in the production
area, was a federal enclave for purposes of federal question
jurisdiction. 2014 WL 6750649, at *2. The court disagreed with
all arguments and remanded the case.

First, the court determined that the defendants were not
egregiously misjoined. Applying state joinder standards, the court
recognized that “[t]wo or more parties may be joined in the same
suit, either as plaintiffs or as defendants if—[t]here is a
community of interest between the parties joined.” Id. at *5
(alterations in original) (emphasis omitted) (quoting La. Code Civ.
Proc. Ann. art. 463). The court opined that “the thread that ties
these claims together is the injury being sued upon and the remedy
sought” because the plaintiff seeks remediation and restoration
attributable to the “cumulative and collective impact” of the
defendant’s actions. Id. at *7. Accordingly, the court held that it
“is not persuaded that the record at this juncture demonstrates that
the claims asserted are so lacking in a community of interest as to
be misjoined under Code of Civil Procedure article 463.” Id. The
court did recognize, however, that:

Proof of causation under the Parish’s approach will
surely be difficult. But whether the Parish can actually
prove sufficient causation vis à vis any given defendant,
and whether the restoration remedy that the Parish seeks
will be “feasible and practical,” as required by [the
statute], are merits-based questions that the Court cannot
properly resolve as a part of the jurisdictional analysis.

Id. at *8. Because the parties were not egregiously misjoined, the
court recognized that the State’s involvement as it pertained to
diversity was moot. Id. at *9.

Next, the court used a two-pronged inquiry to determine
whether the OCSLA applied: “(1) whether the activities that

caused the injury constituted an ‘operation’ ‘conducted on the
outer continental shelf’ that involved the exploration and
production of minerals, and (2) whether the case ‘arises out of or
in connection with’ that operation.” Id. at *14 (quoting In re
Deepwater Horizon, 745 F.3d 157, 163 (5th Cir. 2014)). The
court never reached the second inquiry because it concluded that
no operation was conducted on the Outer Continental Shelf (OCS)
and the resulting injury was sustained in the Parish, not on the
OCS. Id. at *15. The court held that “[n]one of the activities,
including those that involved pipelines that ultimately stretch to
the OCS, took place on the OCS,” finding that “[i]t remains that
§ 1349 expressly tethers OCSLA jurisdiction to an operation on
the OCS, and no Fifth Circuit case that involved damage resulting
from injurious physical acts has eliminated that requirement.” Id.
at *16 (emphasis omitted). Ultimately, the court found that while
“[i]t does not strain credulity to suggest that the dismantling of
certain of Defendants’ Plaquemines Parish facilities could affect
OCS operations,” to “hinge federal jurisdiction on uncertain,
speculative, and completely hypothetical future events” is not
allowed. Id. at *18.

Next, the court held that federal maritime law did not provide
for removal, finding that “even if every claim asserted in the
Petition arises under maritime law, the action is not removable.”
Id. at *20. The court held that it “does not agree that the 2011
amendments to § 1441 eliminated the long-held requirement of
diversity jurisdiction in ‘saving to suitors’ cases filed in state
court” and noted that “[w]hile other district courts have been
persuaded to recognize a change in the law, every other judge in
[the Eastern District of Louisiana] to consider the issue has
rejected it.” Id.

Lastly, the court found that it did not obtain federal question
jurisdiction on the basis that several fields were located in federal
enclaves. Here, three of the defendants operated in an area located
within the Delta National Wildlife Refuge (DNWR). Defendants
argued the DNWR was a federal enclave such that federal
question jurisdiction exists. Id. The court held that, in order to
obtain jurisdiction,

the Removing Defendants must establish (1) that the
United States acquired the land for the purpose of
erecting forts, magazines, arsenals, dock-yards, or other
needful buildings; (2) the state legislature consented to
the jurisdiction of the federal government; and (3) that
the United States affirmatively accepted exclusive
jurisdiction in accordance with § 3112 if the property
was acquired after 1940.

Id. at *24. More specifically, the court opined that
the propriety of exercising federal enclave jurisdiction in
this case turns on whether the United States acquired the
land for the purpose of erecting forts, magazines,
arsenals, dock-yards, or other needful buildings, i.e.,
whether Clause 17 applies, and whether Defendants can
establish that the land was acquired before § 3112
became effective in 1940.

Id. The court held that “[c]learly, the United States did not acquire
the land located in the DNWR for the purpose of erecting a fort,
magazine, arsenal or dockyard, or any other type of ‘building.’”
Id. Moreover, “[n]othing in [the jurisprudence] suggests that
Clause 17 is to be so broadly construed so as to ignore the textual
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‘building’ or jurisprudential ‘structures’ requirement.” Id. at *25.
Thus, “while the Supreme Court has been willing to construe
Clause 17 broadly at times, all of the Court’s decisions are
remarkably consistent in the level of solicitousness that they show
for a state’s sovereign jurisdiction.” Id. See also id. (further noting
that “the ‘intensely local’ nature of this litigation counsels against
creating new jurisdictional exceptions in order to retain
jurisdiction over this matter and ultimately deprive the sovereign
state of the right to adjudicate its own controversies”).

Approximately 26 other cases are pending in the Eastern
District of Louisiana currently before several of the district court
judges. Motions to remand remain pending, save for two other
cases that have likewise been remanded to Louisiana state court.
See Parish v. Rozel Operating Co., No. 13-6722, 2015 WL
403791 (E.D. La. Jan. 29, 2015); Plaquemines Parish v. Apache
Oil Corp., No. 13-6711 (E.D. La. Jan. 29, 2015) (unpublished).

LOUISIANA THIRD CIRCUIT FINDS DEFENDANTS OPERATED
IMPRUDENTLY, REVERSING TRIAL COURT

In Hayes Fund for the First United Methodist Church of
Welsh, LLC v. Kerr-McGee Rocky Mountain, LLC, 2013-1374
(La. App. 3 Cir. 10/1/14); 149 So. 3d 280, the Louisiana Third
Circuit Court of Appeal held that the trial court was manifestly
erroneous, resulting in a reversal of the trial court’s finding in
favor of the defendants, and awarded damages to plaintiffs in the
amount of $13,437,895. Here, oil and gas lessors brought suit
against oil well operators for failure to follow “the proper,
customary, and industry-wide accepted protocol for drilling” two
oil and gas wells located in the Hackberry and Nodosaria
formations. Id. at 283. In doing so, the plaintiffs aver that the
defendants left valuable hydrocarbons unrecoverable resulting in
substantial damages. Id. Specifically, one well operated for five
years, ultimately ceasing production “when water zones from the
original wellbore mixed with oil and gas zones produced by the
sidehole.” Id. The other well produced from the lower zone from
the Nodosaria formation for seven years until it was allegedly
abandoned due to sanding problems. Id. After a workover, the
second well again produced for eight months, which ultimately
“ceased as a result of extraneous water entering the well through
casing leaks caused by prior sanding problems.” Id.

First, the Third Circuit found that the trial court was
manifestly erroneous when it made the following findings and
conclusions: (1) the adequate zonal isolation was attained when
cement was pumped into the first well; (2) chloride levels in the
water produced from the first well supported a finding that the
water was not extraneous in nature; (3) the simultaneous use of
multiple permanent packers in the second well was planned with
certain production advantages in mind and was reasonable under
the circumstances; (4) there was a lack of evidence showing that
defendants should have known that the second well would sand up
and that the plaintiffs’ expert offered no authority to support his
testimony to that effect; and (5) the plaintiffs were required to
prove the location of leaks in the second well, while finding that
a defense expert provided the element of proof for the plaintiffs.
See id. at 285–92.

Next, the court found that the collateral attack doctrine was
applicable. In this respect, the court held that La. Rev. Stat. Ann.
§ 30:12 “prohibits collateral attacks on the Commissioner’s order

and factual findings by providing that the exclusive remedy for
any review of the Commissioner’s order is ‘a suit for injunction
or judicial review against the assistant secretary’ of the Office of
Conservation.” Hayes Fund, 149 So. 3d at 293 (quoting La. Rev.
Stat. Ann. § 30:12(A)(1)). The court rejected the defendants’
argument that this rule was inapplicable because “geographic”
rather than “geologic” boundaries were established by the unit
orders applicable to the wells. Id. at 294. Thus, where the
Commissioner’s orders are clear and unambiguous with respect to
the reservoir boundaries, filing a lawsuit pursuant to section 30:12
is the only applicable remedy. Id. at 295. Hence, the court held
that the defendants’ attempt “to change the size of the reservoir
via the currently litigation. . . . is unequivocally a prohibited
collateral attack upon the Commissioner’s orders,” and that “[t]he
trial court erred as a matter of law by finding that such a collateral
attack was permissible.” Id.

Lastly, the appellate court held that “the trial court legally
erred in ruling that [the plaintiffs] [were] required to prove that
[the defendants’] operations were imprudent when the leases
provided that the landowners only had to provide causation and
damages.” Id. at 300–01. The court highlighted the lease
provisions that stated that “the Lessee is responsible for all
damages caused by Lessee’s operations ‘including, but not limited
to damages to the surface of the land, timber, crops, pastures, . . .
water wells and improvements.’” Id. at 300 (emphasis omitted).
Thus, the court held that “[b]ased on our review of the
jurisprudence, lease, and trial record, we find that [the defendants]
[were] absolutely liable when [they] knowingly agreed that
‘Lessee shall be responsible for all damages caused by Lessee’s
operations.’” Id. Accordingly, the court found that the plaintiff
landowners “only had to prove causation and damages.” Id. at
301. In this respect, the appellate court accepted the calculations
of the plaintiffs’ experts and found that damages should be
awarded in the amount of $13,437,895. Id. at 299 (concluding that
“losses attributable to the diminished overriding royalties are an
appropriate measure of damages”).

LAWSUIT NOT PREMATURE EVEN WHERE OIL AND GAS
OPERATIONS ARE ONGOING

In Crooks v. Louisiana Pacific Corp., 2014-724 (La. App. 3
Cir. 12/10/14); 2014 WL 6967567, the Louisiana Third Circuit
Court of Appeal held that a landowner’s suit against a mineral
servitude owner for damages caused by drilling operations is not
premature even when oil and gas operations are ongoing. In
reaching this conclusion, the court examined the Louisiana
Mineral Code, which states that a mineral servitude owner “is
obligated, insofar as practicable, to restore the surface to its
original condition at the earliest reasonable time.” Id. at *2
(quoting La. Rev. Stat. Ann. § 31:22). Further, “a mineral
servitude owner is liable to the surface owner for damages caused
by its lessee’s oil and gas operations on the leased property.” Id.
(citation omitted). The court noted that “we find nothing in the
mineral code that requires a landowner to wait until completion of
all mineral production before he can bring a suit to enforce the
mineral servitude’s restoration obligations. The only time
limitation found in the mineral code is ‘at the earliest reasonable
time.’” Id. (quoting La. Rev. Stat. Ann. § 31:22). Accordingly,
“[t]here is no reason that a landowner should have to wait to sue
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for damages to his land prior to the termination of a lease,” and
suit was not premature here even when operations are ongoing. Id.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

IN ORDER TO AVOID FORCE POOLING AND RISK
COMPENSATION CHARGES, A NONCONSENTING OWNER
MUST MUTUALLY AGREE WITH THE OPERATOR ON TERMS
DOCUMENTED IN WRITING

An operator in Mississippi is authorized to force pool tracts
or individual interests to form a drilling and production unit for
the drilling and production of oil and gas. See Miss. Code Ann.
§ 53-3-7. The statute provides for two options. One option,
commonly referred to as “regular” integration, allows the operator
to recover, in the event of production, from the force pooled
interest’s share of production its proportionate share of the cost of
drilling, completing, and operating the well. Id. § 53-3-7(1)(b).
The second option, which requires more operator time, effort, and
expense, allows the operator to recover “alternate charges,” which
include up to 300% of the force pooled interest’s share of the cost
of operations. Id. § 53-3-7(2)(g).

In Tellus Operating Group, LLC v. Maxwell Energy, Inc.,
No. 2012-CT-00357-SCT, 2015 WL 270033 (Miss. Jan. 22,
2015), Tellus Operating Group, LLC (Tellus) intended to force
pool a unit with the right to collect risk compensation charges
from all force pooled interests. In accordance with the general
procedures leading up to a filing for risk compensation force
pooling, Tellus sent a letter to Maxwell Energy, Inc. (Maxwell),
which held a .00971714 interest in the proposed unit, inviting it
to (1) lease; (2) farmout; or (3) agree to participate as a working
interest owner by executing an authorization for expenditure
(AFE) and an operating agreement (JOA). Id. ¶ 2. Maxwell
replied that it would participate but struck out that part of the
invitation letter having to do with the execution of an AFE and a
JOA, stating instead that it would participate in accordance with
the provisions of its enclosed letter. Id. ¶ 3. This was not accept-
able to Tellus and it filed to pool the interest of Maxwell. The
court noted that 21 other owners had executed the documents
tendered by Tellus. Id. ¶ 4. A few days before the hearing,
Maxwell submitted an alternative JOA to Tellus and requested a
continuance so a compromise could be negotiated. The Missis-
sippi State Oil and Gas Board (MSOGB) rejected Maxwell’s
request and force pooled its interest with risk compensation
charges. Id. ¶¶ 5–8.

Section 53-3-7 gives an owner whose interest has been force
pooled with risk compensation charges the right to nevertheless
escape force pooling, provided such party and the operator enter
into a written agreement for the owner’s participation according
to their mutually agreed upon terms. Maxwell sought to take
advantage of this provision by sending a letter to Tellus advising
that Maxwell elected to participate on the same basis as other
owners and included a check for $18,277.94, estimated to be
Maxwell’s share of dry hole costs. Tellus rejected Maxwell’s
counteroffer and returned the check. Id. ¶ 8.

The Mississippi Supreme Court held that Tellus met all of
its statutory requirements for offering good-faith options for
voluntary integration on reasonable terms and affirmed the
decision of the court of appeal, which reversed the judgment of
the chancery court, thus making clear that under section 53-3-7
the terms for participation in the drilling and operation of a well
must be mutually agreed to by the operator and the nonconsenting
owner and that such agreement must be documented in writing. Id.
¶¶ 13, 14. Of interest is the statement by the supreme court that
the court “[does] not find . . . that the terms necessarily must be
uniform among the owners in order to be reasonable. . . . [and
does] not intend to discourage owners from engaging in
negotiations or operators from being flexible within reason to
obtain the goal of voluntary integration.” Id. ¶ 14 n.5.

For the proceedings leading up to the decision of the
Mississippi Supreme Court, see Vol. XXXI, No. 4 (2014);
Vol. XXXI, No. 2 (2014); and Vol. XXX, No. 4 (2013) of this
Newsletter.

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

NEBRASKA SUPREME COURT RULES ON KEYSTONE XL
PIPELINE CASE

On January 9, 2015, the Nebraska Supreme Court issued its
long-awaited decision on the appeal of a lower court decision that
declared unconstitutional the state statute that authorized
gubernatorial approval of the controversial Keystone XL pipeline
route through Nebraska. Thompson v. Heineman, 857 N.W.2d
731 (Neb. 2015). See Neb. Rev. Stat. § 57-1101.

The lower court judge had found that: (1) the plaintiff
landowners had established taxpayer standing to challenge
the statute; and (2) the legislature by enacting the statute
had unconstitutionally divested the Nebraska Public Service
Commission (PSC) of its authority to regulate pipeline common
carriers by unlawfully delegating that decision to the Governor.
857 N.W.2d at 745–46. The appeal to the Nebraska Supreme
Court was filed in February 2014. See Vol. XXXI, No. 2 (2014)
of this Newsletter.

The Nebraska Supreme Court’s 4-3 ruling turned on jurisdic-
tional and procedural aspects of the case but left unresolved the
ultimate question of the constitutionality of the challenged statute.
Four members of the court agreed with the lower court decision
that the plaintiffs had standing and the statute was unconstitu-
tional. The other three justices disagreed with the standing
decision and refused to further consider the merits of the constitu-
tional challenge in the appeal. 857 N.W.2d at 739. The result
triggered a rarely invoked provision of the Nebraska constitution
that requires the concurrence of five judges on the supreme court
to hold a legislative act unconstitutional. See id. at 754 (citing
Neb. Const. art. V, § 2).

The rationale of the three-justice minority for refusing to
consider the merits is that the supermajority rule noted above also
applies to jurisdictional questions as well as to substantive
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questions in cases involving the constitutionality of a statute.
While the majority disagreed, they lacked any possibility of
gaining a fifth vote to proceed to the merits of the case. This
“impasse” resulted in the statute remaining in effect by default. Id.
at 766–67. All seven justices agreed the lower court decision was
vacated, leaving the challenged statute in place and any
substantive constitutionality determination to another day.

For an appeal that technically never reached the merits, the
court ruling was a lengthy one. The standing question received
considerable attention. Four justices agreed with the lower court
finding that while the landowner plaintiffs had failed to prove they
had traditional common law standing, the landowners nevertheless
had standing under the taxpayer exception to traditional common
law standing for “matters of great public concern” that extend
beyond the self-interest of an individual litigant. Id. at 754. The
three dissenting justices disagreed that the exception applied in
this case because they believed there were other potential
plaintiffs with sufficient interest to establish traditional standing,
such as any landowner facing a condemnation by TransCanada
Keystone Pipeline, LP (TransCanada). Id. at 772–73 (dissenting
opinion).

The majority justices on the standing issue believed that the
Nebraska constitution’s supermajority provision requiring five
affirmative votes to strike down legislation as unconstitutional
only applied to the merits of a constitutional challenge after
jurisdictional prerequisites like standing had been satisfied. Id. at
754. The majority was clearly vexed that the dissenting justices
refused to consider the merits of the appeal because of their belief
that the supermajority provision applied to both jurisdiction to
hear the case and to any determination on the merits that the
statute was unconstitutional.

The four-justice majority on standing also devoted
considerable discussion in their opinion as to why they believed
the statute in question was unconstitutional. They gave a detailed
analysis of the powers of the constitutionally created PSC, the
limited authority of the Nebraska legislature to restrict the PSC’s
powers, and what oil pipelines are considered a common carrier
for purposes of PSC regulation. The three-justice minority
remained silent on the constitutionality question, but anticipated
a better-placed plaintiff could set the case before the court again.

One final note of caution—the subject statute’s grant of
authority to the Governor to approve a pipeline implicitly granted
authority to decide whether the pipeline carrier, TransCanada,
could exercise the right of eminent domain. The statute
specifically provided that if the Governor approved a pipeline
route, the pipeline carrier’s authority to commence condemnation
proceedings would expire two years after the date of the
Governor’s approval. Neb. Rev. Stat. § 57-1101. Governor Dave
Heineman approved a route for the pipeline on January 22, 2013.
See Vol. XXX, No. 1 (2013) of this Newsletter. This two-year
period ended January 22, 2015, and TransCanada has filed almost
90 lawsuits to commence eminent domain for pipeline easements
in several counties in Nebraska along the pipeline route.

It is likely that at least one of these condemnation cases will
find its way to the Nebraska Supreme Court, and traditional
common law standing should not be an issue. The dissent may
have accurately forecast the future when they stated: “There must
be dozens, if not hundreds, of potential plaintiffs who own

property along the proposed pipeline route who would have
traditional, common-law standing to bring a declaratory judgment
action to challenge the constitutionality of [the pipeline statute],
or to assert the constitutional issue in condemnation proceedings.”
857 N.W.2d at 772.

In Nebraska, at least for the time being, TransCanada and the
Keystone XL pipeline still live to fight another day.

On February 18, 2015, the Nebraska Supreme Court denied
a motion for rehearing of its controversial ruling.  Meanwhile, the
first district court to hear one of the pending condemnation
actions has entered a temporary injunction. The parties to the
condemnation action, TransCanada and local plaintiffs, reportedly
agreed to ask for stays and an accelerated trial schedule to
expedite a final decision on the legality of the constitutional
question. Another trip to the Nebraska Supreme Court is now on
the horizon.

Editor’s Note: The reporter serves as legal counsel to the
Nebraska Department of Environmental Quality.

N E V A D A  —  O I L  &  G A S  /
M I N I N G
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FRACKING REGULATIONS BECAME EFFECTIVE OCTOBER 2014
The Nevada Commission on Mineral Resources has adopted

regulations for hydraulic fracturing. See Adopted Regulation
R011-14, 2014 Nev. Reg. Text 349466 (NS) (effective Oct. 24,
2014).

The regulations address allowable chemicals, casing and
cementing of wells, equipment specifications, and the capture and
discharge of liquids. The regulations require an operator to take
initial baseline samples and subsequent monitoring samples from
each available water source within a one-mile radius of the
proposed wellbore or surface projection of any lateral component
of the wellbore that is proposed for fracking. Id. §§ 6, 9. An
operator may request an exception from these requirements if it
can demonstrate that there are no available water sources located
within the sampling area or that the available water is unsuitable
for sampling as provided in the regulations. Id. § 9.

The regulations prescribe minimum setbacks of wells and
drill pads from known perennial water sources, existing water
wells, and existing permitted structures. Id. § 11. An operator
must notify the county commissioners of the county where the
wells are located and all owners of land and operators of existing
oil, gas, and geothermal wells within the area of review of
the operator’s intent to conduct fracking not less than 14 days
before commencement of operations. Id. § 12(1)(a). Prior to the
commencement of fracking, all chemicals to be used in the
fracking process must be on the list approved by the Division of
Minerals, and all additives to the fracking fluid must be disclosed
to the Division, including additives protected as a trade secret. Id.
§ 12(1)(c). The operator must comply with safety procedures
stated in the regulations. Id. § 15.
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Within 60 days after completion of the fracking operation,
the operator must file information about the operation on the
FracFocus Chemical Disclosure Registry. Id. § 12(4).

PROPERTY TAX EXEMPTION FOR MINES AND MINING
CLAIMS REMAINS IN PLACE

Senate Joint Resolution 15 (SJR 15), which would have
amended section 1 of article 10 of the Nevada Constitution by
removing the provision that exempts mines and mining claims
from Nevada’s real property tax laws, was defeated in the election
held on November 4, 2014. See SJR 15, 2013 Sess., 77th Leg.
(Nev. 2013). See also Vol. XXX, No. 2 (2013) of this Newsletter.
SJR 15 would have also repealed section 5 of article 10 of the
Nevada Constitution, which requires “a tax upon the net proceeds
of all minerals, including oil, gas and other hydrocarbons,
extracted in this state, at a rate not to exceed 5 percent of the net
proceeds.” Nev. Const. art. X, § 5(1). See Nev. Rev. Stat.
§ 362.100(2) (definition of net proceeds). The constitutional
limitation remains effective.

USE TAX EXEMPTION FAVORING DOMESTIC COAL STRUCK
DOWN BUT TAXES STILL OWED

In Sierra Pacific Power Co. v. State Department of Taxation,
338 P.3d 1244 (Nev. 2014), the Nevada Supreme Court upheld a
district court decision holding that the use tax exemption in Nev.
Rev. Stat. § 372.270 for the sale, storage, or use of the proceeds
of Nevada mines violated the dormant Commerce Clause of the
U.S. Constitution. The appellants, operators of coal-fired power
plants in Nevada, appealed the decision of the Nevada
Department of Taxation denying the appellants’ application for a
refund of use taxes in the amount of $25,932,735. Sierra Pac.,
338 P.3d at 1246. The appellants asserted that because the use tax
exemption for locally produced mine and mineral proceeds was
unconstitutional, the unconstitutional language should be severed
and the exemption should “apply broadly to all such proceeds,
regardless of the location of their extraction.” Id. After examining
the legislative history of the exemption statute and finding that the
legislature intended to avoid double taxation of the proceeds of
Nevada mines already subject to a net proceeds tax, and “not to
exempt entire categories from taxation,” the supreme court
concluded that the exemption was not severable. Id. at 1248.

Rejecting appellants’ argument that they were entitled to a
refund because the taxes were paid pursuant to an unconstitutional
scheme, the supreme court held that the appellants were not
entitled to a refund because no interstate discrimination actually
occurred and the appellants could not demonstrate economic
deprivation as a result of the statute’s enforcement. Id. at
1248–49.The supreme court so reasoned based on the fact that no
competitor of the appellants received the unconstitutional tax
exemption, so there was no actual discrimination against interstate
commerce. Id. at 1249.
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BLM POSTPONES OIL AND GAS LEASE SALE

The Bureau of Land Management (BLM) has postponed an
oil and gas lease sale in northwestern New Mexico that was
scheduled to occur on January 21, 2015, in order to have more
time to review public comments regarding potential drainage,
tribal consultation, and environmental justice. See News Release,
BLM, “BLM Postpones January 21, 2015 Oil and Gas Lease
Sale” (Dec. 30, 2014). The BLM is in the process of updating the
area management plan due to an expected shale oil boom. See
Notice of Intent to Prepare a Resource Management Plan
Amendment and an Associated Environmental Impact Statement
for the Farmington Field Office, New Mexico, 79 Fed. Reg.
10,548 (Feb. 25, 2014).

A coalition of environmental groups pushed for the federal
agency to stop approving new drilling permits in the area
altogether until the plan is complete. See Letter from WildEarth
Guardians et al., to BLM (Oct. 27, 2014). The coalition is
concerned about more development and hydraulic fracturing
harming the environment and local historical sites. Id. The BLM
has rescheduled three of the postponed parcels for the October 21,
2015, lease sale, and has deferred the remaining two postponed
parcels until the update to the area management plan is complete.
See News Release, supra.

OLD QUIET TITLE DECREES: LACK OF GOOD FAITH AND
REASONABLE DILIGENCE IN SERVING NOTICE SUBJECTS
QUIET TITLE ACTION TO COLLATERAL ATTACK

In T.H. McElvain Oil & Gas Limited Partnership v. Benson-
Montin-Greer Drilling Corp., 2015-NMCA-004, 340 P.3d 1277,
cert. granted, No. 34,993 (N.M. Dec. 19, 2014), the New Mexico
Court of Appeals addressed the issue of the effectiveness of
constructive notice in an action to quiet title.

In 1928, by warranty deed, Judson Wilson, Eva C. Wilson,
and Mabel G. Wilson conveyed certain property to David Miller.
The warranty deed contained an express exception and reservation
of the oil and gas interests. Id. ¶ 6. The deed was immediately
recorded in San Juan County. Id. Later, in 1931, Miller conveyed
his interest in the property by quitclaim deed to his brother,
Thomas Miller. Id. ¶ 7. The deed was not recorded until 1937,
four days after David Miller’s death. Id. In 1948, Thomas Miller
filed a quiet title action in the district court in San Juan County
alleging he was the owner of fee simple title to both the surface
and minerals. Id. ¶ 10. In the complaint, Miller included various
defendants along with other individuals “if living, or if deceased,
by their unknown heirs.” Id. Miller served the defendants through
constructive notice by publishing notice in a local newspaper,
stating the whereabouts and addresses of defendants could not be
located. Id. ¶¶ 10–11. The Wilsons did not respond to the notice.
Id. ¶ 11. Therefore, in 1948, fee simple title to the surface and the
minerals was quieted in Thomas Miller alone. Id.
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In 2010, the Wilsons’ heirs, along with others, filed a lawsuit
“seeking a declaration that, [due] to the Wilsons’ 1928 oil and gas
reservation, Defendants were barred and enjoined from asserting
any claim to the mineral interests in the property, and seeking a
decree quieting title in Plaintiffs’ favor to all of the mineral
interests in the property.” Id. ¶ 15. The district court granted
summary judgment in favor of the defendants, leaving title to the
property in their favor. Id. ¶ 17. The plaintiffs claimed that the
1948 judgment was void by violating due process because
Thomas Miller knew or should have known the Wilsons were
located in San Diego, California. Id. ¶ 20. The defendants’
position was that the 1948 judgment was valid and as a result their
interests were valid. Id. ¶ 17. The district court held that there was
no violation of due process and that the plaintiffs’ claim was
precluded by collateral attack as well as barred by laches, waiver,
and judicial estoppel, and therefore, the judgment in the 1948
action was valid. Id. The plaintiffs appealed the judgment. Id.

The court of appeals reversed the district court’s order based
on due process violations in the notice to the Wilsons. The court
stated that in order to comply with due process, Miller needed to
have made a diligent and good faith effort to locate and personally
serve them. Id. ¶ 23. The court further stated that in 1948 notice
by publication would only be allowed out of necessity. Id. The
court found that Miller failed to exercise diligence and good faith
in notifying the Wilsons and their heirs of the 1948 quiet title
action against them. Id. ¶ 33. Constructive notice published in a
San Juan County, New Mexico newspaper was not enough
because, among other things, a prior deed in the chain of title
referenced the Wilsons being located in San Diego, and “[n]o
evidence in the record show[ed] that the Wilsons ever resided in
San Juan County.” Id. ¶ 24.

Constructive notice is commonly used in quiet title actions to
cut off rights to unknown heirs and unknown claimants of interest.
If the Supreme Court upholds the Court of Appeals’ decision in
this case, the current status of title may be in question for
numerous properties within the state.

Editor’s Note: The reporter acknowledges the assistance of
her associate, Elizabeth A. Shields, in the preparation of this
report.
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“REASONABLE INQUIRY” TO LOCATE HEIRS NOT REQUIRED;
NOTICE PROVISIONS OF DORMANT MINERAL ACT DO NOT
VIOLATE DUE PROCESS RIGHTS

In Capps v. Weflen, 2014 ND 201, 855 N.W.2d 637, the
North Dakota Supreme Court held that a surface owner was not
required to conduct a “reasonable inquiry” to locate the heirs of
the record title mineral owner when the mineral owner’s address
is shown of record, even if the surface owner knows that the
mineral owner whose address appears of record is deceased. Id.
¶ 13. It further found that the notice provisions of the dormant

mineral statutes did not violate the mineral owner’s due process
rights and were not unconstitutional on their face or as applied to
the mineral owner. Id. ¶ 23.

In Capps, Ruth Nelson conveyed certain property in 1975
to Olaf and Rose Weflen, reserving one-half of the minerals.
Subsequently, in 1979, Nelson conveyed to Patricia Capps and
Terrel Anderson (collectively, Capps) “an undivided 1/2 mineral
interest” in the property, but that mineral deed was not recorded
until 2009. Id. ¶ 2. The deed further stated that its intent was “to
transfer a 1/2 interest in and to the remaining minerals,” thereby
rendering the deed ambiguous as to whether the grantor intended
to convey all of her reserved minerals or only one-half of those
minerals. Id. This presented an issue that was not required to
be resolved by the North Dakota Supreme Court, given its
eventual holding that the dormant minerals vested in the surface
owner. See id. ¶ 24. Colleen Weflen and others (collectively,
Weflens) succeeded to the property, and, beginning on December
28, 2005, published a notice of lapse for three successive weeks
in the county newspaper, claiming that the dormant minerals had
lapsed. Id. ¶ 3. Within the statutory time for doing so, “the
Weflens sent copies of the notice of lapse by certified mail, return
receipt requested, with restricted delivery to the two last known
addresses of Nelson,” as indicated in the 1975 deed and a prior
1973 oil and gas lease, both of which were returned undeliverable.
Id. On March 6, 2006, the Weflens recorded a termination
of mineral interest, an affidavit of publication, an affidavit of
mailing, and a notice of lapse. Id. Thereafter, Capps recorded a
statement of claim, in 2008, after family members discovered
oil activity during a hunting trip in the area. Id. ¶ 4. The 1979
mineral deed was recorded in 2009, and Capps initiated a quiet
title action against the Weflens to resolve ownership of the
dormant minerals. Id.

The district court found three reasons why the Weflens failed
to comply with the statutory requirements for succeeding to
dormant minerals: (1) the Weflens had knowledge that Nelson
was dead at the time they mailed the notice of lapse to her record
title addresses, and any such notice was “absurd” and, essentially,
ineffectual; (2) mailing notice to a deceased person by certified
mail, restricted delivery guarantees that notice will not be received
by the mineral owner; and (3) Nelson was no longer the actual
owner because property devolves to a deceased owner’s heirs
upon death, and, therefore, the actual owner’s address did not
appear of record, necessitating a reasonable inquiry to locate the
actual mineral owners. Id. ¶ 9. The North Dakota Supreme Court
quickly dispensed with the trial court’s reasoning on all three
counts.

The court first found that its prior decisions have consistently
held that a surface owner is only required to conduct a reasonable
inquiry to locate the mineral owner if the mineral owner’s address
does not appear of record. Id. ¶ 10 (citing Johnson v. Taliaferro,
2011 ND 34, ¶ 11, 793 N.W.2d 804; Sorenson v. Felton, 2011
ND 33, ¶ 14, 793 N.W.2d 799; Sorenson v. Alinder, 2011 ND 36,
¶ 6, 793 N.W.2d 797). See also Vol. XXVIII, No. 2 (2011) of this
Newsletter. The statutory requirement in effect during the relevant
time period provided that, in addition to providing notice of the
lapse by publication for three weeks in the official county
newspaper, “if the address of the mineral interest owner is shown
of record or can be determined upon reasonable inquiry, notice
must also be made by mailing a copy of the notice to the owner of
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the mineral interest within ten days after the last publication is
made.” Capps, 2014 ND 201, ¶ 8 (quoting N.D. Cent. Code § 38-
18.1-06(2) (2008)). However, the court noted that a record title
address does not have to be the correct address in order for the
surface owner to avoid having to conduct a reasonable inquiry of
the mineral owner’s location, and, once again, the court focused
responsibility for preserving a mineral interest on the mineral
owner or its heirs. Id. ¶ 10.

Second, the court noted that the statute does not specify the
type of mailing that is required and does not prohibit any certain
type of mailing. Id. ¶ 11. Thus, the court found that the use of
certified mail was not prohibited, and, while noting that “restricted
delivery may or may not be problematic,” the court did not decide
the issue, because the record contained no evidence that “the
omission of this phrase would have made any difference.” Id.

Finally, the court noted that “the obvious purpose of statutory
schemes like [North Dakota’s dormant mineral statutes] . . . is ‘to
encourage the exploitation of mineral resources and clear title of
old, unused mineral claims.’” Id. ¶ 12 (quoting Vitauts M. Gulbis,
Annotation, “Validity and Construction of Statutes Providing for
Reversion of Mineral Estates for Abandonment or Nonuse,” 16
A.L.R.4th 1029, 1034 (1982)). The supreme court found that the
district court’s final basis for its decision “strips the abandoned
minerals statutes of their utility,” and “would place an impossible
burden on surface owners and essentially relieve mineral interest
owners and their heirs of any obligation to make minimal uses of
their interests under [the dormant mineral statutes] to prevent
lapse.” Id. Thus, the court pointed out that the possibility of death
is not limited to elderly mineral owners, but extends to all mineral
owners, and a surface owner would, thus, have to make a
reasonable inquiry in every case, thereby limiting the functionality
of allowing a surface owner to mail notice to the most recent
record title address. Id.

The supreme court also rejected Capps’ argument that “the
notice provisions of the [dormant] mineral statutes violate due
process and are unconstitutional as applied in this case.” Id. ¶ 14.
Noting that statutes carry a strong presumption of constitutionality
and that a party challenging a statute must clearly demonstrate that
it violates the state or federal constitution, the court found
persuasive a U.S. Supreme Court’s decision that upheld a similar
dormant minerals act in Indiana. Id. ¶ 17 (citing Texaco, Inc. v.
Short, 454 U.S. 516 (1982)). Indiana’s act provided that a severed
mineral interest automatically lapses and reverts to the surface
owner if not used for a period of 20 years, unless the mineral
owner files a statement of claim. Id. (citing Short, 454 U.S. at
518). That act did not require any specific notice be given to the
mineral owner prior to the lapse but did provide a method by
which a surface owner who had succeeded to dormant minerals
had the option of giving notice. Id. (citing Short, 454 U.S. at 520).
If the surface owner elected not to provide notice by publication,
however, “the mineral interest owner had 60 days after receiving
actual knowledge to file a statement of claim.” Id. (citing Short,
454 U.S. at 520 n.8).

In deciding whether the mineral owner had a constitutional
right to be advised that the 20-year period of nonuse was about to
expire, the U.S. Supreme Court found it “essential to recognize
the difference between the self-executing feature of the statute and
a subsequent judicial determination that a particular lapse did in

fact occur.” Id. ¶ 18. (quoting Short, 454 U.S. at 533). In that
regard, no notice of an impending lapse must be given—the
minerals either were used, in which case there would be no lapse,
or they would not be used for 20 years, in which case the minerals
would automatically lapse and revert to the mineral owner. Id. In
contrast,

before judgment could be entered in a quiet title action
that would determine conclusively that a mineral interest
has reverted to the surface owner, the full procedural
protections of the Due Process Clause—including notice
reasonably calculated to reach all interested parties and
a prior opportunity to be heard—must be provided.

Id. (quoting Short, 454 U.S. at 534).
The North Dakota Supreme Court discredited Capps’

argument that, unlike Indiana, “[i]n North Dakota, the severed
mineral interest never lapses without publication and notice to the
[mineral] owner and filing with the County Recorder.” Id. ¶ 20
(alterations in original). It found that “[section] 38-18.1-06(1)
requires ‘notice of the lapse’ after it has already occurred to allow
the mineral interest owner 60 days to reclaim the mineral interest
under [section] 38-18.1-05(3).” Id. The statutory procedure is
self-executing, id. ¶ 21 (citing Peterson v. Jasmanka ex rel. Clark,
2014 ND 40, ¶ 12, 842 N.W.2d 920), and “[t]he abandoned
mineral statutes do not require any judicial action before a mineral
interest is deemed to have lapsed. Compliance with the statutory
procedure is all that is required.” Id. ¶ 22. Based on the guidance
from the U.S. Supreme Court, the North Dakota Supreme Court
found that Capps did not meet its burden of showing the notice
provisions of the dormant mineral statutes are unconstitutional on
their face or as applied in the present case. Id. ¶ 23.

It should be noted that the North Dakota Supreme Court
interpreted the abandoned mineral statutes as they existed during
the abandonment procedures in 2005 and 2006. See id. ¶ 6 (citing
Larson v. Norheim, 2013 ND 60, ¶ 10, 830 N.W.2d 85). At the
time of those procedures, the North Dakota legislature had not yet
adopted N.D. Cent. Code § 38-18.1-06.1, which deals with the
methods a surface owner can use to perfect title following
completion of the abandonment procedures. Under that statutory
addition, which took effect on August 1, 2009, upon completion
of the abandonment procedures, the surface owner “may maintain
an action in district court in the county in which the minerals are
located and obtain a judgment in quiet title in the owner or owners
of the surface estate.” N.D. Cent. Code § 38-18.1-06.1(1)
(emphasis added). It further provides:

In an action brought under this section, the owner or
owners of the surface estate shall submit evidence to the
district court establishing that all procedures required by
this chapter were properly completed and that a
reasonable inquiry as defined by subsection 6 of section
38-18.1-06 was conducted. If the district court finds that
the surface owner has complied with all procedures of
the chapter and has conducted a reasonable inquiry, the
district court shall issue its findings of fact, conclusions
of law, and enter judgment perfecting title to the mineral
interest in the owner or owners of the surface estate.

Id. § 38-18.1-06.1(2) (emphasis added).
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The Capps court did not discuss whether that section applied
and did not determine its potential impact. See Felton, 2011 ND
33, ¶ 9 (amendments were not made retroactive). On its face,
section 38-18.1-06.1(2) states that whenever a surface owner
elects to bring a quiet title action to perfect its new title, a
reasonable inquiry is required to be conducted. However, section
38-18.1-06 has not been amended in any pertinent manner to
effectively override the supreme court’s holdings that a reasonable
inquiry is not required if the mineral owner’s address is of record.
The statutes are not clear as to whether the reasonable inquiry
duty applies to both the reclamation procedures and the quiet title
action, or only to the quiet title action. Further guidance by the
North Dakota Supreme Court will be necessary to clarify some of
the issues stemming from the addition of section 38-18.1-06.1.
The future applicability of decisions like Capps may be of limited
value, depending on how section 38-18.1-06.1(2) is interpreted.

Editor’s Note: The reporters’ law firm represented one of the
parties whose interests were aligned with the Weflens.
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DORMANT MINERAL ACT LITIGATION

Litigation over Ohio’s Dormant Mineral Act (DMA), Ohio
Rev. Code Ann. § 5301.56, continues to plague Ohio mineral
owners and operators. There have been several Ohio Court of
Appeals decisions on the DMA since the last Newsletter (most of
them only confirming that court’s position on certain issues
relating to the DMA), but everyone continues to await guidance
from the Ohio Supreme Court on the myriad of questions
regarding the DMA’s validity and application. To date, the Ohio
Supreme Court has accepted five DMA cases for review.

OHIO LAW RECOGNIZES OPERATOR’S DUTY OF GOOD FAITH
AND FAIR DEALING

On November 13, 2014, Ohio’s Fifth District Court of
Appeals determined that oil and gas leases are subject to the
implied covenant of good faith and fair dealing. See Yoder v.
Artex Oil Co., 5th Dist. Guernsey No. 14CA4, 2014-Ohio-5130,
2014 WL 6467477. In that case, in 2008 the landowners signed an
oil and gas lease with Artex Oil Company covering 95.809 acres.
Id. ¶ 6. The lease had a three-year primary term that could be
extended “as long thereafter as such drilling operations are
conducted and as long as oil and gas, or either of them, is
produced or is capable of being produced from said land or from
a communitized unit as hereinafter provided.” Id. The lease
granted the lessee the right to “unitize the leased premises or any
portion thereof, as to any or all strata or stratum, with any other
lands for the production of oil and/or gas. No such unit shall
embrace more than 160 acres . . . .” Id. In 2008, the lessee drilled
a well on an adjacent property and included 10.03 acres of the

landowners’ property in the drilling unit. Id. ¶ 7. In 2009, the
lessee included 2.76 acres of the landowners’ property in a second
drilling unit. Id. ¶ 13. The landowners received and accepted
royalty checks from the production.

In 2012, the landowners filed a complaint seeking declaratory
judgment that the lease was null and void, that the lessee had
forfeited its rights and abandoned its interests under the lease, and
that the lease was invalid. They also alleged “breach of implied
covenants, express duties, and implied duties of good faith and
fair dealing,” seeking forfeiture or cancellation of the lease as to
undeveloped areas or a damage award. Finally, the landowners
requested that their mineral rights in the property be quieted
against the lessee. Id. ¶ 16.

As to the landowners’ breach of implied covenants argument,
the court reviewed the language of the lease and upheld the
disclaimer of implied covenants. Id. ¶ 47. The court stated:
“Parties to an oil and gas lease may disclaim implied covenants in
the terms of the lease, so that only the provisions contained in the
lease govern the obligations of the parties. Ohio courts
consistently enforce express provisions in leases that disclaim
implied covenants.” Id. ¶ 46 (citing Bilbaran Farm, Inc. v.
Bakerwell, Inc., 2013-Ohio-2487, 993 N.E.2d 795, ¶ 18 (5th
Dist.)). The lease in Yoder stated: “This lease contains all of the
agreements and understandings of the lessor and the lessee
respecting the subject matter hereof and no implied covenants or
obligations are contained herein . . . .” Id. ¶ 6. Accordingly, the
court held that “[t]he [landowners’] claim that [the lessee]
breached the terms of the [lease] by violating certain implied
covenants cannot be sustained pursuant to the express disclaimer
of implied covenants contained in the [lease].” Id. ¶ 47.

However, in what appears to be contradictory language, as to
the landowners’ breach of good faith and fair dealing argument,
the court held that oil and gas leases are subject to the implied
covenant of good faith and fair dealing. Id. ¶ 52. The court noted
that “there is no Ohio case law on the issue of an implied covenant
of good faith and fair dealing as to oil and gas leases.” Id. ¶ 50.
The court looked at secondary sources and contract law principles
under Ohio case law, and determined that “under Ohio case law,
it is well-established that every contract has an implied covenant
of good faith and fair dealing that requires not only honesty but
also reasonableness in the enforcement of the contract.” Id. ¶ 52
(citing PHH Mortg. Corp. v. Ramsey, 2014-Ohio-3519, 17 N.E.3d
629, ¶ 33 (10th Dist.)). Accordingly, the court held that “it can be
logically concluded that an oil and gas lease is a contract, and
because it is a contract, an oil and gas lease is subject to the
implied covenant of good faith and fair dealing.” Id.

The court did not answer the corollary question as to whether
the parties can disclaim the implied covenant of good faith and
fair dealing through an express waiver of all implied covenants in
the oil and gas lease. The court stated that it “could find no Ohio
case law in the realm of contract law or oil and gas law addressing
this issue,” but that it “need not reach the question at this juncture
because even if it is assumed the implied covenant of good faith
and fair dealing cannot be waived, the result of the within appeal
is not changed based on the application of the plain and
unambiguous contractual language of the [lease].” Id. ¶ 53.

The landowners’ complaint argued that the lessee breached
the implied covenant of good faith and fair dealing by unitizing
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their lease acreage in the drilling unit for the purpose of extending
the lease, rather than for the purpose of producing oil and/or gas.
Id. ¶¶ 54, 56. The court held that because the lease expressly
allowed unitization of some or all of the property, the lessee did
not act in bad faith in unitizing only some of the property. Id.
¶ 55. The court noted that the distance from the landowners’
property to the well required the lessee to include the landowners’
property in the unit “in order to comply with Ohio state law.” Id.
¶ 64 (citing Ohio Admin. Code 1501:9-1-04(C)(4)(c)). Moreover,
the court also indicated that since the well was drilled rather close
to the boundary line of the landowners’ property (498 feet), a
prudent operator would have included some of the landowners’
property in the drilling unit. Id. ¶ 70.

The court also held that acceptance of royalty payments did
not waive the landowners’ claims of breach of the lease. Id. ¶ 72.
The lessee argued that the landowners “waived their breach of
contract claims because they accepted royalty payments from
production of oil and/or gas from the [well].” Id. ¶ 71. The court
noted that pursuant to Ohio case law, “the acceptance of royalty
payments pursuant to an oil and gas lease does not result in a
lessor from being estopped from asserting a breach under a lease
because the lessor is entitled to the benefit.” Id. (citing Price v.
K.A. Brown Oil & Gas, L.L.C., 7th Dist. Monroe No. 13MO13,
2014-Ohio-2298, ¶ 25).

While the majority of this opinion is consistent with existing
Ohio law, this case does arm oil and gas lessors and mineral
owners with an additional argument for breach of the implied
covenant of good faith and fair dealing, even when an oil and gas
lease disclaims the implied covenants. It also provides further
support for the position that acceptance of royalties does not estop
landowners from claiming that a lease has been breached.

LEASE TERMINATION—NOTICE OF DEFAULT PROVISION AND
WELL INACTIVITY

On October 27, 2014, Ohio’s Fourth District Court of
Appeals upheld a trial court decision that an oil and gas lease was
forfeited after more than two years of well inactivity despite the
fact that the lessor failed to provide written notice of default to the
lessees as required under the lease. See Lauer v. Positron Energy
Res., Inc., 4th Dist. Washington No. 13CA39, 2014-Ohio-4850,
2014 WL 5501675. The lessor brought an action against the oil
and gas lessees, alleging that the lease had terminated and that
there was a breach of the implied covenants of reasonable
development and marketing of oil and gas, and asking for
forfeiture of the lease. The trial court granted default judgment in
favor of the lessor, and the lessees appealed.

In 1978, an oil and gas lease was entered into covering 36
acres in Washington County, Ohio. Id. ¶ 2. The lease provided
that it “shall remain in force for a primary term of two years . . .
and as long thereafter as oil or gas or either of them is produced
from said lands, or from lands with which said land is pooled
therewith, by Lessee.” Id. ¶ 3. The lessees drilled one exploratory
well on the property. Id. ¶ 2. The lease also provided that

no default shall be declared against the Lessee by the
Lessor for failure of the Lessee to make any payment or
perform any conditions provided for herein unless the
Lessee shall refuse or neglect to pay or perform the same
for ten days after having received written notice by

registered mail from the Lessor of his intention to
declare such default.

Id. ¶ 4 (alteration omitted).
In July 2013, the lessor filed a complaint seeking forfeiture

of the lease, alleging that “the lease had terminated because no oil
or gas had been produced or marketed from the well for ‘more
than two years,’” that “the implied covenants of ‘reasonable
development’ and ‘marketing of oil and gas’” had been breached
because the lessees “failed to explore and develop oil and gas
formations,” and that “no drilling operations were presently being
conducted on the leased premises.” Id. ¶ 5.

The lessees argued that the lessor failed to provide written
notice of default prior to filing a lawsuit, which was a condition
precedent to filing the lawsuit. Id. ¶ 11. The court stated that even
if it were to assume that the notice provision constitutes a
condition precedent, the lessees “waived such argument by failing
to raise the issue in a responsive pleading.” Id. Accordingly, the
court held that the lessees waived the condition precedent issue by
not timely filing an answer, and did not permit the lessees to make
the argument on appeal. Id.

Next, the lessees argued that “the trial court ‘established an
extra-contractual’ lease term by declaring the lease forfeited after
two years of inactivity.” Id. ¶ 12. The court stated:

Courts universally recognize the proposition that a
mere temporary cessation in the production of a gas or
oil well will not terminate the lease under a habendum
clause of an oil and gas lease where the owner of the
lease exercises reasonable diligence and good faith
in attempting to resume production of the well. A
critical factor in determining the reasonableness of the
operator’s conduct is the length of time the well is out of
production.

Id. (quoting Wagner v. Smith, 456 N.E.2d 523, 525 (Ohio Ct.
App. 1982)). The court held that “given the controlling precedent
of this appellate district, we cannot say that the trial court acted
unreasonably, arbitrarily, or unconscionably in declaring the lease
forfeited after two years of well inactivity.” Id.

Lastly, the lessees argued that the court should not forfeit the
lease, but rather grant damages. Id. ¶ 13. The court stated:

[T]he remedy of forfeiture or cancellation of an oil
and gas lease . . . is an equitable remedy that rests within
the discretion of the trial court. Ohio courts have
recognized that forfeiture is an appropriate remedy when
legal damages resulting from a contractual breach are
inadequate; upon a breach of implied covenants; upon a
claim of abandonment; or when necessary to do justice.

Id. ¶ 14 (alteration in original) (citations omitted) (quoting Moore
v. Adams, 5th Dist. Tuscarawas No. 2007AP090066, 2008-Ohio-
5953, 2008 WL 4907590, ¶ 23). The court held that

by failing to answer the complaint or otherwise
responding, [the lessees] admitted the allegations that
they failed to mine or drill the leased property for a
period of two years, failed to fulfill the implied
covenants under the agreement, and that legal damages
were not adequate to remedy the breach and inactivity.

Id. ¶ 16.
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DELAY RENTAL PROVISION DOES NOT EXTEND INTO
SECONDARY TERM

In 2006, landowners leased 500 acres for oil and gas
exploration and production

for a term of One (1) years and so much longer thereafter
as oil or gas or their constituents are produced or are
capable of being produced on the premises in paying
quantities, in the sole judgment of the Lessee, or as the
premises shall be operated by the Lessee in the search
for oil or gas and as provided in Paragraph 7 following.

Bohlen v. Anadarko E & P Onshore, LLC, 4th Dist. Washington
No. 14CA13, 2014-Ohio-5819, 2014 WL 7466100, ¶ 3. The lease
contained an “unless” delay rental provision—the lease would
terminate unless the lessee paid $5,500 each year. Id. ¶ 4. The
lease also contained disclaimers of implied covenants and a notice
of default provision as a condition precedent for a party to file an
action. Id. In an addendum to the lease, the parties included “[i]n
the event that during any calendar year the total royalties paid
from production of the leased premises, shall be less than the
annual rental of $5,500.00, Lessee shall tender to Lessor such sum
that will equal to the $5,500.00 annual rental payment.” Id.

The lessee drilled two wells on the property. One well
produced only a small amount of gas (76 thousand cubic feet
(MCF) of gas) and the second well “produced over 4,000 MCF of
gas from 2007 through 2012, with the total production declining
to 582 MCF by 2011.” Id. ¶ 5. The lessee paid the landowners
annual royalties as follows: “$5,500 (March 2007); $4,284.83
(January 2008); $4,172.47 (January 2009); $4,757.22 (January
2010); $5,448.51 (January 2011); $5,141.84 (January 2012);
$5,245.90 (January 2013); and $5,500 (December 2013). The
[landowners] cashed all of the royalty payment checks, except for
the last two payments.” Id. ¶ 6.

In May 2013, the landowners filed suit against the lessee
seeking “a declaratory judgment that the oil and gas lease had
expired under its own terms, and requested an order for the
forfeiture of the lease.” Id. ¶ 7. In a subsequent motion for
summary judgment the landowners claimed:

(1) the lease is void as a matter of public policy; (2) the
lease had terminated because [the lessee] had failed to
pay the annual delay rental payment; and (3) the lease
was forfeited for the entire property due to the lack of oil
and gas production, or, in the alternative, forfeited for
the portion of the property that did not produce oil
or gas.

Id. ¶ 8.
The trial court ordered forfeiture of the lease after concluding

that “the oil and gas lease was void ab initio because it constituted
a no-term, perpetual lease that is against public policy” and that
“the lease had terminated by its own terms because . . . [the
lessee] had failed to pay the annual rental of $5,500 when its
royalty payments did not completely offset that amount,” and the
lessee “had violated the express and implied terms of the lease by
failing to produce sufficient oil or gas from the wells.” Id. ¶ 9.

On appeal the Fourth District Court of Appeals held that the
lease was not a no-term, perpetual lease that offends public policy.
Id. ¶ 21. The court based this holding on the following: (1) other
courts have not found perpetual leases to be per se illegal or void

ab initio; (2) the habendum clause of the lease contains a primary
term of one year and a secondary term of indefinite duration,
unlike other cases where a lease did not contain a primary term;
(3) the lease “did not permit [the lessee] to extend the lease in
perpetuity by paying a delay rental fee”; and (4) the lessee must
act in good faith when making a judgment as to whether the well
was capable of producing in paying quantities in order to extend
the secondary term indefinitely. Id. ¶¶ 18–21.

Next, the court held that the lessee’s failure to pay the
minimum annual amount did not result in termination of the lease.
As stated above, the lessee failed to pay the minimum annual
payment every year except 2007 and 2012. The court held that
“the lease’s plain language does not make the addendum part of
the delay rental provision.” Id. ¶ 23. The court stated that

the addendum requires that if, during any year, the
amount of total royalties paid from production of the
leased premises is less than the annual rental amount of
$5,500, [lessee] would pay to the [landowners] the sum
that would make up the deficit. The addendum does not
provide that a failure to comply with the payment
provision would result in the lease being void or
terminated.

Id. ¶ 24. Accordingly, the court held that the lessee’s failure to
pay a minimum payment did not result in the lease terminating
under its own terms. Id. ¶ 26.

Finally, the court concluded that the lease did not terminate
because the lessee was producing enough gas from the well to
make a profit. The court stated:

The term paying quantities, when used in the habendum
clause of an oil and gas lease, has been construed by the
weight of authority to mean quantities of oil or gas
sufficient to yield a profit, even small, to the lessee over
operating expenses, even though the drilling costs, or
equipping costs, are not recovered, and even though the
undertaking as a whole may thus result in a loss.

Id. ¶ 28 (internal quotation marks omitted) (quoting Blausey v.
Stein, 400 N.E.2d 408, 410 (Ohio 1980)). The court found that the
evidence “established that [the well] has continued, during the
secondary term of the lease, to produce gas in paying quantities
that have yielded profits to [the lessee] and resulted in royalty
payments to the [landowners].” Id. ¶ 29. Further, the court stated
it found “nothing to indicate that appellants’ determination that
the lease premises continues to produce gas in paying quantities
was not made in good faith.” Id.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

LETTER AGREEMENT HELD NOT TO ALLOW REPEATED SALE
OF WORKING INTEREST

In Wytex Production Corp. v. XTO Energy, Inc., No. CIV-12-
339-JHP, 2014 WL 3729147 (E.D. Okla. July 25, 2014), the court
held that a letter agreement did not allow an assignor to sell its
retained interest to an assignee for the full price per acre each time



page 24 MINERAL LAW NEWSLETTER

a well was drilled. Pursuant to a letter agreement, Wytex
Production Corporation (Wytex) sold its interest in several leases
to XTO Energy, Inc. (XTO), but retained a working interest in the
net acres sold (among other interests). The letter agreement
provided that, for any wells drilled in a section subsequent to the
section’s initial well, Wytex could elect not to participate, to
participate with a lesser interest, to go non-consent, or to extend
the agreement “on a well by well basis on said properties” (i.e.,
sell its retained interest to XTO for the same price per acre as the
letter agreement). Id. at *1.

XTO proposed drilling five additional wells over two sections
and Wytex elected to participate with half of its interest and to sell
half of its interest. Wytex argued that the agreement required
XTO to pay for the working interest for each well at the letter
agreement’s per-acre price, while XTO argued that it was required
to pay for the working interest only once per section, no matter
how many additional wells were drilled in a section. Id. at *2. The
court agreed with XTO and held that while Wytex could sell its
retained interest, it could not repeatedly sell the same retained
interest. Id. at *3. The well-by-well basis language simply meant
that Wytex could choose to exercise its right any time a new well
was proposed.

COURT DECLINES TO FIND EXCEPTION TO CAFA
JURISDICTION

In Jeter v. Wild West Gas, LLC, No. 12-CV-411-TCK-PJC,
2014 WL 3890308 (N.D. Okla. Aug. 7, 2014), the court
determined that no applicable exception to Class Action Fairness
Act (CAFA) jurisdiction existed. The plaintiffs filed a putative
class action pursuant to CAFA on behalf of those who owned
mineral interests in the Northern District of Oklahoma. The
defendants moved to dismiss the action on the basis of the “home
state” and “interest of justice” exceptions to CAFA jurisdiction.
Id. at *3 (citing 28 U.S.C. § 1332(d)(3), (4)(B)).

The home state exception requires a court to decline
jurisdiction if “two-thirds or more of the members of all proposed
plaintiffs classes in the aggregate, and the primary defendants, are
citizens of the State in which the action was originally filed.” Id.
at *4 (quoting 28 U.S.C. § 1332(d)(4)(B)). The interest of justice
exception grants the judge discretion to decline jurisdiction if a
controversy “uniquely affects a particular locality to the exclusion
of all others.” Id. (quoting Preston v. Tenet Healthsystem Mem’l
Med. Ctr., 485 F.3d 804, 812 (5th Cir. 2007)).

In support of their motion the defendants prepared a schedule
of information on each interest owner, including name, address,
and social security number or tax ID. Id. at *7. The plaintiffs
responded that the defendants had failed to establish that enough
of the putative class members were Oklahoma citizens to invoke
either exception. Id. at *8. The motion was ultimately denied. The
court first held that CAFA exceptions are not jurisdictional, but
rather allow or require the court to decline jurisdiction, and that
the defendants bore the burden of proving the exceptions by a
preponderance of the evidence. Id. at *3, 5. The court then held
that the schedule was insufficient to demonstrate the citizenship
of the class members. The court criticized its lack of a title, of
footnotes with citations, and of evidence regarding the source of
the information used. Id. at *8. The court also noted that the
plaintiffs’ evidentiary materials suggested that some of the

persons listed on the schedule were deceased and that, as a result,
double counting may have occurred. Id. The court concluded that
the schedule was simply too unreliable to form the basis for
invoking a CAFA exception. Id. at *9. Additionally, the court
expressed some skepticism that Oklahoma mailing addresses were
sufficient to establish Oklahoma citizenship for the purposes of
CAFA. Id. at *10.

ATTORNEY FEE AND TREBLE DAMAGES AWARDS LIMITED IN
SURFACE DAMAGES ACT CASES

In Calyx Energy, LLC v. Hall, 2015 OK CIV APP 1, the
Oklahoma Court of Civil Appeals affirmed a district court’s denial
of treble damages and granting of attorney fees in a Surface
Damages Act case. See Okla. Stat. tit. 52, §§ 318.2–.9. Calyx
Energy, LLC (Calyx) initiated this action to determine the amount
owed to the defendants for conducting drilling operations on their
property. 2015 OK CIV APP 1, ¶ 2. The defendants sought treble
damages and attorney fees. The defendants received a more
favorable verdict than the assessment award of the appraisers and
were granted a reduced award of attorney fees for that portion of
their claim. Id. ¶ 5.  However, the district court denied the
defendants’ request for treble damages and their request for
attorney fees. Id. Calyx appealed the attorney fee award and the
defendants appealed both attorney fee awards and the denial of
their treble damage claim. Calyx argued that the defendants could
not appeal because they had executed on the location damage
bond. Id. ¶ 6. The court of civil appeals rejected this argument
because in railroad condemnation cases, which are tried in the
same manner as Surface Damages Act cases, a condemnee may
immediately receive its awarded compensation without prejudice
to appeal. Id.

The defendants first argued that their initial request for
attorney fees should have been granted in the full amount that they
were contractually obligated to pay their attorney. Id. ¶ 7. The
court of civil appeals held that, because the Surface Damages
Act’s attorney fee provision provided that “reasonable” attorney
fees were to be awarded, the district court acted properly in
applying the Burk factors to determine whether the attorney fees
were reasonable. Id. ¶ 12 (citing State ex rel. Burk v. City of
Oklahoma City, 598 P.2d 659 (Okla. 1979)). However, the court
of civil appeals modified the award to correct a mathematical
error. Id. ¶ 15. The court further held that the Surface Damages
Act does not allow for attorney fees relating to treble damages
proceedings. Id. ¶ 18. The court also held that because the
defendants had not proven that Calyx’s failure to post a location
bond was the result of willful and wanton conduct (as opposed to
a good faith mistake), they could not recover treble damages on
that basis. Id. ¶ 26. The trial court’s denial of treble damages
based upon failure to provide notice of entry was also affirmed.
Id. ¶ 21. Notice of entry was given and the court of civil appeals
rejected the argument that a failure to negotiate in good faith
constitutes a failure to give notice. Id. ¶ 25.

Editor’s Note: One of the reporter’s partners represented
XTO in the Wytex case, and a couple of the reporter’s partners
were co-counsel for the defendants in the Jeter case.
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OREGON LAND USE BOARD OF APPEALS CONFIRMS
CONDITIONAL USE PERMIT FOR PORTION OF NATURAL GAS
EXPORT PIPELINE DEEMED TO BE A “UTILITY FACILITY
NECESSARY FOR PUBLIC SERVICE”

McLaughlin v. Douglas County, No. 2014-049, 2014 WL
6854723 (Or. LUBA Nov. 12, 2014), involved an appeal to the
Oregon Land Use Board of Appeals (LUBA) from Douglas
County’s approval of a conditional use permit (CUP) to construct
an eight-mile portion of a 232-mile interstate natural gas pipeline.
The pipeline operator initially planned to use the pipeline to
import natural gas, but in light of changes in the natural gas
market, the operator changed the project to an export pipeline.
This required a modification to the CUP to remove a condition
that limited the use of the pipeline to the import of natural gas.
The Douglas County planning commission approved the removal
of this condition. Id. at *2.

The petitioners challenged the decision contending, among
other things, that an export pipeline was not an appropriate use in
an exclusive farm use zone (FG) because it no longer qualified as
a “utility facility necessary for public service.” Id. at *5 (quoting
Or. Rev. Stat. § 215.283(1)(c)). The CUP covered a 2.1-mile
portion of the pipeline through an FG zone based on a finding that
it was a utility facility necessary for public service. Id. at *1. The
petitioners argued that a “utility facility” must be a “public utility”
and that references in the County’s Land Use and Development
Ordinance to public facilities indicate an intention for the word
public to mean residents of the county only. Id. at *6. The
petitioners reasoned that the pipeline must supply natural gas to
county residents to qualify as a utility facility and that the change
in direction of the gas meant that the pipeline would not meet that
requirement. Id. LUBA disagreed.

LUBA stated that nothing in the governing state statutes
limits a utility facility to one that provides services to local
residents. Id. (citing Or. Rev. Stat. §§ 215.275, .283(1)(c)).
Moreover, LUBA stated that section 215.275, which supplies
standards for approving a utility facility necessary for public
service, “specifically includes FERC-regulated interstate natural
gas pipelines,” such as the pipeline at hand, within the scope of
the definition. Id. (citing Or. Rev. Stat. § 215.275(6)).

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A B I G A I L  F .  J O N E S

—  R E P O R T E R S  —

DELISTING OF THE MONONGAHELA RIVER TO BENEFIT COAL
OPERATORS

On December 29, 2014, the U.S. Environmental Protection
Agency (EPA) approved the Pennsylvania Department of Envi-
ronmental Protection’s (PADEP) proposed delisting of sections
of the Monongahela River as an impaired surface water body for
“other inorganics” (i.e., sulfates). See News Release, PADEP,
“EPA Approves Pennsylvania DEP Water Quality Report” (Dec.
29, 2014). See also PADEP, “2014 Pennsylvania Integrated
Water Quality Monitoring and Assessment Report,” at app. E
(2014); Vol. XXXI, No. 3 (2014) of this Newsletter. The
delisting, which was strongly supported by industry groups,
should ease permitting burdens for mining operators in south-
western Pennsylvania who discharge within the Monongahela
watershed.

The federal Clean Water Act requires states to complete and
submit a biennial report to the EPA. The report includes a list of
all surface waters in the state impaired for designated uses, known
as the 303(d) list. See 33 U.S.C. §§ 1313(d), 1315(b). When a
surface water body is listed as impaired in the report, a total
maximum daily load (TMDL) is developed to set a cumulative
pollutant load limit applicable to all dischargers. The TMDL is
then used by PADEP to set discharge limits in National Pollutant
Discharge Elimination System (NPDES) permits.

The Monongahela River winds through a region of south-
western Pennsylvania with significant bituminous coal production
by both underground and surface mining. Approximately 70 river
miles of Pennsylvania’s 90-mile portion of the Monongahela
River were listed as impaired for sulfates in both 2010 and 2012.
All of the reaches of the Monongahela River listed as impaired for
sulfates in Pennsylvania have now been delisted.

The delisting of the Monongahela River means that restric-
tions on sulfates in NPDES-permitted discharges will not be
subject to a TMDL, or to the heightened PADEP review that has
been in place since 2010. The delisting should therefore signifi-
cantly ease NPDES permitting burdens for mining operations in
southwestern Pennsylvania that discharge to the Monongahela
River or its tributaries.

PADEP ISSUES ACT 54 REPORT ON BITUMINOUS MINING
SUBSIDENCE

PADEP has released the fourth report in a series that details
the effects of underground mining on structures and water
resources from 2008 to 2013. See PADEP, “The Effects of
Subsidence Resulting from Underground Bituminous Coal
Mining, 2008–2013” (Dec. 30, 2014) (Effects of Mine Subsi-
dence). Pennsylvania’s Act 54, which in 1994 amended the
Bituminous Mine Subsidence and Land Conservation Act,
requires PADEP to present a report every five years that analyzes
the effects of deep mining, including longwall, pillar recovery,
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and traditional room-and-pillar mining techniques, on subsidence
and water resources. 52 Pa. Stat. Ann. § 1406.18a. The report is
prepared by University of Pittsburgh faculty in conjunction with
PADEP. This report, unlike the prior three reports in the series,
valuates PADEP’s effectiveness in implementing Act 54 in
addition to reporting on the effects of mining. See Effects of Mine
Subsidence at XI-2.

As of this assessment period, 31,234 acres of land were
undermined in Pennsylvania. Of the 46 underground mines in
operation in Pennsylvania during this time, 7 used longwall
mining methods, 5 used pillar recovery, and 34 used room-and-
pillar mining. Id. at EX-2. The report describes a total of 389
reported effects on structures and 855 reported effects on wells,
springs, and ponds during the fourth assessment period. For the
654 effects that were resolved, the mine operator was found liable
for only 57% of the effects. Id. at XI-4. With respect to stream
impacts, the report states that out of 96 stream miles undermined
during the assessment period, 39 miles were associated with
streams that had mining-induced flow loss or pooling somewhere
along their channel. Id. at XI-5. The report also notes that PADEP
has had difficulty implementing a system to track the status of
stream impacts. The authors followed up on streams identified as
impacted during the prior assessment period, and found that 51
out of 55 stream investigations were resolved (although a handful
of the resolutions did not involve stream recovery, according to
the authors). Id. at XI-6. The report documented an increase in
wetlands acreage after undermining at longwall mines, but noted
that original and new wetland acreage often differ in functionality.
Id. at XI-7. Recommendations include suggestions about the type
and frequency of data collection that would be helpful for future
evaluations of structures, water supplies, groundwater, streams,
and wetlands. Id. at X-4 to X-11.

With respect to the evaluation of PADEP’s implementation
of Act 54, the authors made several recommendations related to
data collection and organization. Id. at X-2 to X-4. The University
of Pittsburgh authors had difficulty accessing data, particularly
data in paper files or on individual PADEP personnel computers.
Id. at X-2. The report noted that “PADEP has increased its
requirements for the submission of a wide variety of data from the
mine operators in connection with the permitting and regulation
of mining activities,” but that this large data set requires a more
advanced information system and data standards in order to make
it accessible for purposes of analysis and reporting. Id. at EX-3.

University of Pittsburgh staff provided a presentation
regarding the Act 54 report to the Citizens Advisory Council
(CAC) to the PADEP at its public meeting on February 17, 2015,
in Harrisburg. The CAC is also accepting written comments on
the Act 54 report through March 31, 2015. Additionally, the CAC
will hear testimony from the public on the report at its March 17,
2015, meeting. The CAC will consider and use the comments
submitted by the public in its own review of the Act 54 report.
The review, which is anticipated to be completed in April 2015,
will include the CAC’s assessments and recommendations
regarding the Act 54 report.

P E N N S Y L V A N I A  —  
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—  R E P O R T E R S  —

COMMONWEALTH COURT ADDRESSES APPLICABILITY OF THE
ENVIRONMENTAL RIGHTS AMENDMENT TO APPROPRIATIONS

On January 7, 2015, the Commonwealth Court of Pennsyl-
vania once again addressed the application of the Environmental
Rights Amendment (ERA) to the Pennsylvania Constitution, Pa.
Const. art. I, § 27. See Pa. Envtl. Def. Found. v. Commonwealth,
No. 228 M.D. 2012, 2015 WL 79773 (Pa. Commw. Ct. Jan. 7,
2015). Recently the ERA has been at the forefront of challenges
to oil and gas production in the commonwealth. See Robinson
Twp. v. Commonwealth (Robinson Township II), 83 A.3d 901
(Pa. 2013); Robinson Twp. v. Commonwealth (Robinson Town-
ship III), 96 A.3d 1104 (Pa. Commw. Ct. 2014). See also Vol.
XXXI, No. 2 (2014); Vol. XXXI, No. 3 (2014) of this Newsletter.

On cross-applications for summary relief, the petitioner,
Pennsylvania Environmental Defense Foundation (PEDF), sought
declaratory judgment relief with respect to the past and future
leasing of commonwealth land for oil and gas development and
the use of monies in the Oil and Gas Lease Fund (Lease Fund).
Pa. Envtl. Def. Found., 2015 WL 79773, at *1. Specifically,
PEDF maintained that these decisions violated the rights of all
commonwealth citizens conferred by the ERA, the Conservation
and Natural Resources Act (CNRA), 71 Pa. Cons. Stat.
§§ 1340.101–.1103, and the Oil and Gas Lease Fund Act (Lease
Fund Act), 71 Pa. Cons. Stat. §§ 1331–1333. Pa. Envtl. Def.
Found., 2015 WL 79773, at *1–2. However, due to a lack of
subject matter jurisdiction because of the absence of indispensable
parties (the lessees), the court did not decide the legality of
lease sales from 2008 and 2010 that were executed by the
Department of Conservation and Natural Resources (DCNR). Id.
at *12. The respondents included the Commonwealth and the
Governor of Pennsylvania in his official capacity (Commonwealth
Respondents).

The court found that sections 1602-E and 1603-E of the
Fiscal Code, 72 Pa. Stat. §§ 1602-E, 1603-E, were constitutional.
Pa. Envtl. Def. Found., 2015 WL 79773, at *27. Section 1602-E
provides that the general assembly, instead of the DCNR, could
appropriate all royalty monies in the Lease Fund. Id. at *15.
PEDF claimed that section 1602-E violated the ERA because
under the Lease Fund Act all rents and royalties from the oil and
gas leases on commonwealth land were to be deposited into the
Lease Fund, which was to be “exclusively used for conservation,
recreation, dams, or flood control or to match any Federal grants
which may be made for any of the aforementioned purposes.” Id.
at *2 (quoting 71 Pa. Stat. § 1331). While the language of section
1602-E removed royalty revenue, appropriations remained for all
rent revenue and bonus payments in the Lease Fund. Id. at *17.
Thus, based on the clear language of section 1602-E, the court
held that the general assembly had not infringed upon the rights
afforded people under the ERA and that the general assembly
acted consistent with its trustee obligations under the ERA. Id.
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“Section 1603-E appropriates ‘up to $50,000,000’ in royalty
monies from the Lease Fund to DCNR annually to carry out the
purposes of the Lease Fund.” Id. PEDF challenged the
constitutionality of that section “based on the contention that by
limiting DCNR’s funding from the royalties in the Lease Fund to
‘up to $50,000,000,’ the General Assembly [failed] to fund
DCNR’s mission adequately under the [ERA].” Id. Nonetheless,
the court denied PEDF’s constitutional challenge and held that
“PEDF [had] presented no evidence that the current funding
appropriated to DCNR from all sources is inadequate—i.e., that
the funding is so deficient that DCNR cannot conserve and
maintain our State natural resources.” Id. at *22.

The court also denied PEDF’s request for declaratory
judgment that the Lease Fund was a “trust fund” and that the
general assembly may only appropriate the monies therein to
advance the purposes of the ERA. Id. at *24. PEDF argued that
the general assembly’s appropriation and transfer of monies out
of the Lease Fund violated the ERA, which created a public trust
in favor of the people of the commonwealth. Id. at *23.
Ultimately, the court held that there was no constitutional mandate
that monies derived from the leasing of commonwealth lands for
oil and gas development be reinvested in conservation and
maintenance of natural resources. Id. at *24.

Finally, the court denied the Commonwealth Respondents’
request for a declaration that the Governor could override
decisions of the DCNR under section 302(a)(6) of the CNRA. Id.
at *26. The CNRA vested exclusive authority to make and execute
contracts or leases for extraction of oil and gas on commonwealth
lands in the DCNR. Id. Still, the court did note that the Governor
and general assembly are not “precluded from attempting to
influence DCNR’s leasing decisions.” Id.

FEDERAL COURT REQUIRES EXPRESS COMPLIANCE WITH
CHANGE OF OWNERSHIP PROVISION

On September 29, 2014, the U.S. District Court for the
Middle District of Pennsylvania held that the lessee of an oil and
gas lease validly extended the primary term by tendering an
extension payment to the lessor’s predecessor in title. Danko
Holdings, L.P. v. EXCO Res. (PA), LLC, No. 4:14-CV-00274,
2014 WL 4828878 (M.D. Pa. Sept. 29, 2014). The oil and gas
lease contained a primary term of five years and provided for a
five-year extension of the primary term if the lessee made an
extension payment to the lessor within the primary term of the
lease. Id. at *1. The lease also contained a change of ownership
provision that provided that the lessee would not be bound by any
change of ownership until the lessee was furnished with whatever
document the lessee might reasonably require. Id. at *4.

Within the primary term, the lessee’s predecessor in interest
tendered the necessary extension payment to the original lessors
under the lease and filed a notice of extension in the public
records. Id. at *2. However, the original lessors had previously
transferred their interest to Timbervest Partners Pennsylvania,
LLC, the predecessor in interest to the current lessors, without
providing documentation to the lessee as required under the
change of ownership provision. Nonetheless, the current lessors
filed a complaint asserting that the extension payment was not
paid prior to the expiration of the primary term, and therefore, the
lease had terminated by its own terms. Id.

Noting this was a case of first impression, the court relied on
treatises and other jurisdictions’ decisions. Accordingly, under the
plain language of the change in ownership provision, the court
found that because the lessor’s predecessor in title failed to
provide documentation, the lessee’s payment to the original
lessors validly extended the oil and gas lease under the extension
clause. Id. at *7–8.

As this is a federal case, it is not binding on Pennsylvania
courts; however, as the court noted, this case concerned an issue
of first impression regarding the efficacy of a change of ownership
provision in an oil and gas lease. Thus, this decision provides
much-needed guidance for the use of change of ownership
provisions in the commonwealth.

DISCLOSURE OF LANDOWNER LIABILITY BILL

Senate Bill 53 (SB 53), former Senate Bill 154, was
reintroduced in the Pennsylvania Senate and referred to the
Environmental Resources and Energy Committee in January 2015.
The bill would amend section 3272 of the Pennsylvania Oil and
Gas Act, 58 Pa. Cons. Stat. § 3272, to require gas drilling
companies to disclose to landowners, prior to the execution of a
gas mineral rights lease, about potential liability to other
landowners that they might face for allowing drilling on their
property. SB 53 would require the disclosure to be in writing, on
a separate piece of paper, and signed by the landowner prior to or
simultaneously with the execution of the gas mineral rights lease.
The disclosure statement would also have to be preapproved by
the Pennsylvania Department of Environmental Protection.
Additionally, if the bill is passed and signed into law, it would
require every gas mineral rights lease to “contain an
indemnification provision that holds the landowner harmless from
any and all liability, liens, claims and environmental liability
arising out of the drilling company’s operations under the terms
of the lease.” Id. § 3272(c) (proposed).

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

LESSOR’S DILIGENCE IN DISCOVERING LESSEE’S FRAUD HELD
QUESTION OF FACT

In Hooks v. Samson Lone Star, Ltd. Partnership, No.
12-0920, 2015 WL 393380 (Tex. Jan. 30, 2015), the Texas
Supreme Court addressed a number of issues arising from oil and
gas leases on land in Jefferson and Hardin Counties, Texas,
between Charles Hooks, as lessor, and Samson Lone Star, LLC
(Samson), as lessee. The most interesting one, which the court
dealt with first, involved whether or not Hooks was barred by
limitations from pursuing his claim that Samson had fraudulently
induced his amendment of the Jefferson County lease to allow
pooling.

The Jefferson County lease included a provision that if a
well were completed within 1,320 feet of the lease, Samson must
either drill an offset well, pay compensatory royalty, or release
offset acreage. Id. at *2. In 2000 Samson drilled a well whose
wellbore reached a point within 1,186 feet of the lease. Instead
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of complying with the offset obligation, Samson asked Hooks to
amend the lease to allow it to be pooled into a unit with the new
well. In doing so Samson provided Hooks a plat that, like a
similar plat Samson filed with the Texas Railroad Commission
(RRC), falsely showed the well’s bottom-hole location as being
farther than 1,320 feet from the lease. Samson had earlier filed a
directional survey and plat that accurately placed the well within
1,320 feet of the lease, and other preliminary RRC filings
indicated that location had been Samson’s intention. Hooks sued
in 2007, alleging that Samson had deprived Hooks of compensa-
tory royalties by misrepresenting the well’s bottom-hole location
and thus fraudulently inducing Hooks to amend the lease. The
trial court awarded more than $20 million in damages based on
the jury’s finding that Samson had committed fraud, but the
court of appeals reversed, holding Hooks’s claim barred by the
four-year statute of limitations for fraud. Id.

Hooks argued that “the statute of limitations did not begin to
run until [he] ‘knew or should have known of facts that in the
exercise of reasonable diligence would have led to the discovery
of [Samson’s] wrongful act,’” and found support in the jury’s
finding that Hooks, in the exercise of reasonable diligence,
“should have discovered Samson’s fraud by 2007.” Id. (quoting
Exxon Corp. v. Emerald Oil & Gas Co., 348 S.W.3d 194, 216
(Tex. 2011)). Samson countered, and the court of appeals had
agreed, that “as a matter of law, reasonable diligence would have
discovered the true location of the well’s bottom hole in 2000 or
2001,” because the directional survey and plat, as well as the
filings showing the well’s original proposed location, were on
file and publicly available at the RRC. Id.

A review of cases holding plaintiffs barred by limitations
revealed, according to the court, “that when there is actual or
constructive notice, or when information is ‘readily accessible
and publicly available,’ then, as a matter of law, the accrual of a
fraud claim is not delayed.” Id. at *4 (citation omitted) (quoting
Shell Oil Co. v. Ross, 356 S.W.3d 924, 929 (Tex. 2011)). This
case, however, “[did] not fall into any of the categories where
[the court could] determine, as a matter of law, that reasonable
diligence would have timely uncovered the fraud.” Id. Hooks
had correctly identified an important distinction, the court
declared: in those cases holding the plaintiff barred because of
readily available information, the public record was not itself
tainted by the fraud. Id. “Though reasonable diligence should
lead to information in the public record, here, the fraudulent
information itself taints the public record. To require, as a matter
of law, that Hooks double-check the more recent filings against
earlier filings [was] a higher burden than reasonable diligence
requires.” Id. at *5. Samson’s arguments that the plat submitted
to Hooks contained ambiguities that should have induced Hooks
to further investigate and that the directional survey was avail-
able and superior to the submitted plat might be appropriate for
the factfinder to consider, the court remarked, but they did not
establish that Hooks failed to exercise reasonable diligence. Id.
“[W]hen the defendant’s fraudulent misrepresentations extend to
the [RRC] record itself,” the court summed up, “earlier inconsis-
tent findings cannot be used to establish, as a matter of law, that
reasonable diligence was not exercised. Under [those] circum-
stances, reasonable diligence remains a fact question.” Id. at *6.

The court next reversed the holding of the court of appeals
that Samson had not breached a most-favored-nations clause

contained in all of the Hooks leases. That clause provided that if
Samson should enter into a lease covering land within three
miles of a Hooks lease providing for higher royalty than in the
Hooks lease, the royalty payable under the Hooks lease would be
increased to the same royalty rate as in the third-party lease. Id.
Samson had a lease from the State of Texas on land within the
specified three-mile radius that provided for the same 25%
royalty as the Hooks leases. To induce the State to consent to a
pooling agreement that otherwise allocated production to the
various tracts in proportion to their acreage, Samson included a
proviso in the agreement that the State’s “unit royalty interest
shall be 0.7969%,” a figure that would equate to a royalty of
28.28896% on the production allocated to the State’s tract on an
acreage basis. Id. Samson argued that the most-favored-nations
clause did not apply because it depended on a higher royalty
payable under another lease, whereas Samson paid the State the
higher royalty under the pooling agreement, not under the State’s
lease. Id. at *7. The pooling agreement increased the State’s
allocation of production but did not increase its lease royalty,
Samson asserted. Id. The court disagreed. “[T]he reason the
lessor receives royalties on production attributed to the lessor’s
tract is because of the underlying lease,” it pointed out. Id. “It
follows,” the court went on, “that a lessor’s royalty on produc-
tion from the unit as a whole reflects the lessor’s royalty on
production from its individual tracts in proportion to the size of
the tracts relative to the overall unit.” Id. “Thus, by definition,
Samson’s grant of a royalty to the State of 0.7969% on produc-
tion from the unit meant that Samson increased the State’s 25%
royalty on production from its tract to 28.28896%.” Id.

The court then affirmed the court of appeals’ decision that
Samson had not, as Hooks claimed, breached the provision of
each lease that royalty calculations “be based on formation
production as reported on [RRC] forms P-1 and P-2.” Id. at *8.
Formation production, the parties agreed, meant the total volume
of gas removed from the underground reservoir. Hooks objected
to Samson’s practice, in reporting the volume of gas removed
from the reservoir to the RRC, of converting the volume of
condensate recovered at the surface to its equivalent volume as a
gas. Id. “[B]ecause all royalties must be based on formation
production, and formation production is the volume of all
production while it existed in the reservoir as gas,” Hooks
argued, “then the 25% royalty paid on gas should be for the
volume of gas removed from the reservoir instead of the volume
of gas [sold as gas] at the surface.” Id. But Hooks also contended
that Samson must pay royalty on the volume of condensate taken
at the wellhead. Id. The formation-production clause, the court
explained, was intended to “ensure[] that Samson pays royalties
on an appropriate volume of production, not that Samson pays
royalties on some production twice.” Id. at *9. Samson’s “inter-
pretation of the clause, unlike Hooks’, allow[ed] royalties on
condensate (as well as on gas) to be based on formation produc-
tion, as the leases require[d].” Id.

The court also affirmed the lower court’s judgment for
Samson on Hooks’s claim that Samson had impermissibly
“unpooled” Hooks’s Hardin County leases. Samson had exer-
cised the lessee’s pooling authority under those leases, designat-
ing a unit called the Blackstone Minerals “A” No. 1 Unit
(Blackstone Unit) for depths between 6,000 feet and 13,800 feet.
Id. After a large mineral owner refused to pool into that unit,
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Samson notified Hooks that it was amending the unit and that it
would now be called the Joyce Du Jay No. 1 Unit (Joyce Unit).
Samson’s amendment, as filed in the Hardin County public
records, not only changed the unit name but significantly altered
its boundaries and pooled only depths below 12,400 feet. Id.
Samson then paid Hooks royalty only on production from the
new Joyce Unit, not on production from the land and depths
originally pooled. Id. Hooks sought royalty on production from
both the original unit and the new one, claiming that Samson did
not have the authority to unpool the original Blackstone Unit. Id.

The supreme court agreed with the court of appeals that
Hooks had ratified the new unit by accepting royalties on it. In
notifying Hooks, Samson had informed Hooks that it was
amending the unit, so he “should have been aware that the
pooled area could change.” Id. at *10. The amendment was a
matter of public record, and “Hooks regularly accepted royalty
checks for the [Joyce Unit] without ever receiving royalties on
the earlier designation.” Id. “Because Hooks [did] not deny the
validity of the new unit, one that existed only after Hooks was
notified that the old unit was being amended,” but instead
recognized it by his acceptance of royalty, he had ratified it and
could not “later assert that he should also receive royalties from
the old unit.” Id.

The court last turned to Hooks’s claims relating to the effect
of pooling on the Hardin County leases’ offset well provisions.
Like the Jefferson County lease, the Hardin County leases
provided that if a well were completed within 1,320 feet, the
lessee must either drill an offset well, pay compensatory royalty,
or release acreage. Id. “Samson pooled the Hardin County
Leases [with other land] and drilled additional gas wells within
1,320 feet of the pooled units but more than 1,320 feet from
Hooks’ individual tracts.” Id. at *11. Hooks asserted that this
triggered Samson’s offset well obligation, since under the leases’
pooling clause, “the entire acreage constituting such unit or units
shall be treated for all purposes, except the payment of royalties
on production from the pooled unit, as if the same were included
in this Lease.” Id. The court of appeals had held that Hooks’s
claims for breach of the offset provisions were barred by the
four-year statute of limitations because the breaches, if any, had
first occurred in 2001, more than five years before Hooks filed
suit. Id. “Hooks respond[ed] that compensatory damages under
the offset provisions [were] owed monthly, Samson’s breach
[was] recurring, and Hooks [could] recover damages for royal-
ties that should have been paid during the four years preceding
the filing of suit.” Id.

The supreme court agreed with Hooks. By not performing
the two other alternatives available to it, the drilling of a well or
release of acreage within 90 days after first production from the
infringing well, the court reasoned, Samson, if it had any obliga-
tion at all, had implicitly chosen the remaining alternative, to pay
compensatory royalty. Id. at *12. Since the payment of compen-
satory royalty was a recurring monthly obligation, Hooks would
have a cause of action at the end of each month for which the
obligation arose. Id. The court remanded to the court of appeals
the question of the construction of the leases’ offset well provi-
sions in relation to the pooling clause. Id.

TEXAS SUPREME COURT DODGES QUESTION OF WHETHER
DEEP SUBSURFACE WASTE DISPOSAL ACROSS PROPERTY
LINE IS ACTIONABLE TRESPASS

Reversing the decision of the court of appeals, the Texas
Supreme Court in Environmental Processing Systems, L.C. v.
FPL Farming Ltd., No. 12-0905, 2015 WL 496336 (Tex. Feb. 6,
2015), reinstated the trial court’s take-nothing judgment in favor
of Environmental Processing Systems, L.C. (EPS), the operator
of a wastewater disposal well in Liberty County, Texas, in its
defense of a suit by FPL Farming, Ltd. (FPL Farming), the rice-
farming owner of a neighboring tract.

EPS first filed its application for a state governmental
permit to operate a wastewater disposal facility on its land
adjoining FPL Farming’s in 1996. J.M. Frost III, the predecessor
to FPL Farming’s title, contested the application but ultimately
reached a settlement with EPS in return for a $185,000 payment.
Id. at *1. Not long after EPS later secured a permit amendment,
over FPL Farming’s opposition, to increase the volume of
wastewater it could inject into the 8,000-foot-deep Frio Forma-
tion, FPL Farming sued EPS, alleging that EPS’s wastewater had
migrated into the subsurface below FPL Farming’s land and
requesting injunctive relief and damages for trespass, negligence,
and unjust enrichment. Id. at *2.

The contested issues at trial “were whether EPS’s injected
wastewater had actually entered beneath FPL Farming’s land,
whether FPL Farming consented to the alleged entry (either by
its own conduct or through Frost’s), and the amount of damages,
if any.” Id. Before the jury’s verdict, FPL Farming moved for a
directed verdict on the basis that EPS had presented no evidence
of FPL Farming’s or Frost’s consent to EPS’s subsurface entry.
Id. The trial court denied that motion and instead, over FPL
Farming’s objection, submitted the question of whether EPS had
trespassed on FPL Farming’s property to the jury, with an
instruction that “‘[t]respass’ means an entry on the property of
another without having the consent of the owner.” Id. (emphasis
omitted). The jury’s answer was that EPS had not trespassed.

On an earlier appeal of the trial court’s judgment for EPS,
the supreme court had reversed the court of appeals’ ruling that
had upheld the trial court on the basis that EPS’s governmental
permit precluded liability for trespass. Id. (citing FPL Farming
Ltd. v. Envtl. Processing Sys., L.C., 351 S.W.3d 306, 314–15
(Tex. 2011)). See Vol. XXVI, No. 4 (2009) of this Newsletter. In
holding that such a permit does not shield the permittee from
civil tort liability, the supreme court reserved the question of
whether subsurface wastewater migration can constitute a
trespass. 2015 WL 496336, at *2.

On remand, the court of appeals reversed the trial
court’s take-nothing judgment, holding that: (1) Texas
recognizes a common law trespass cause of action for
deep subsurface water migration; (2) consent is an
affirmative defense to trespass . . . ; (3) FPL Farming
was not entitled to a directed verdict [on the consent
issue] because there was some evidence that it (or
Frost) impliedly consented to the subsurface entry; and
(4) the trial court erroneously excluded the settlement
agreement between EPS and Frost from evidence.

Id.
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The supreme court based its reversal on the holding that lack
of consent is an element of the trespass cause of action, so that
the plaintiff bears the burden of proof, rather than an affirmative
defense, on which the defendant would bear the burden. Texas
courts had not uniformly answered the question of whether
consent was an element of the cause of action or an affirmative
defense, the court noted, although the supreme court for many
years had never departed from the inclusion of lack of consent or
authorization in its definition of a trespass. Id. at *2–3. In
determining the allocation of a party’s burden of proof of a fact,
it explained, the court considers “(1) ‘[t]he comparative likeli-
hood that a certain situation may occur in a reasonable percent-
age of cases’; and (2) the difficulty in proving a negative.” Id. at
*8 (alteration in original) (quoting 20801, Inc. v. Parker, 249
S.W.3d 392, 397 (Tex. 2008)).

Regarding the first factor, the court observed that consent is
rarely an issue in trespass cases, since landowners are normally
not presented with the opportunity to provide consent or authori-
zation before a trespass occurs. Id. With respect to the second
factor, the court did not believe that it will usually be difficult for
a landowner to prove lack of consent or authorization: The
landowner who is bringing suit is in the best position to provide
evidence on whether an alleged trespasser’s presence was
unauthorized because only someone acting with his authority
could consent to entry. Id. It makes sense to treat consent,
therefore, as an element of the trespass action rather than as an
affirmative defense. Thus, the court concluded, in a trespass
action it is the plaintiff’s burden to establish that entry was
unauthorized or without his consent. Id. Because the charge to
the jury provided the correct definition of trespass and resulted
in a jury verdict and judgment for EPS, it was unnecessary for
the court to consider whether Texas law recognizes a cause of
action for deep subsurface water migration. Id. at *9.

The court went on to hold that the trial court had properly
denied FPL Farming’s motion for a directed verdict on the basis
that EPS had provided no evidence of consent. The motion had
relied on the erroneous premise that EPS bore the burden of
proving consent, the court explained. Id. FPL Farming’s motion
should have sought relief on the ground that it had itself estab-
lished lack of consent as a matter of law. Because “FPL Farming
did not argue or cite to any evidence upon which the trial court
could have found as a matter of law that FPL Farming did not
consent to EPS’s alleged entry,” the trial court properly denied
its motion even if it were considered reformed. Id.

PRODUCTION PAYMENT HELD TO SURVIVE LEASE
EXPIRATION

The court in McDaniel Partners, Ltd. v. Apache Deepwater,
LLC, 441 S.W.3d 530 (Tex. App.—El Paso 2014, pet. filed),
construed a 1953 assignment of oil and gas leases covering land
in Upton County, Texas, that reserved to Hugh W. Ferguson, Jr.,
the assignor, from his assignment to L.H. Tyson, the following
production payment interest:

the title to and ownership of one-sixteenth of thirty-five
sixty-fourths of seven-eighths (1/16th of 35/64ths of
7/8ths, being one sixteenth of the entire interest in the
production from said lands to which Assignor claims to
be entitled under the terms of said respective oil and

gas leases) of the total oil, gas, casinghead gas and
other minerals in and under and which may be pro-
duced from the above described land, i.e., from each
and both of said Surveys 36 and 37, Block 40, Town-
ship 5 South, T & P Ry. Co. Lands, until the net pro-
ceeds of said reserved interest . . . shall have amounted
in the aggregate to the sum of Three Million Five
Hundred Fifty Thousand Dollars ($3,550,000.00) . . .
[and] one million four hundred twenty thousand
(1,420,000) barrels . . . .

Id. at 531–32 (alteration in original). At the time of the assign-
ment, four leases assigned by Ferguson to Tyson collectively
covered an undivided 35/64 of the mineral estate of the de-
scribed Surveys 36 and 37. Id. at 532. Each of two leases, the
“Cowden 36” and “Cowden 37” leases, covered 1/2, or 32/64,
of the mineral estate of one of the respective surveys; the
“Peterman” lease covered 1/64 of the mineral estate of both
surveys; and the “Broudy” lease covered 1/32, or 2/64, of the
mineral estate of both surveys. Id.

The Cowden 36 and 37 leases expired in the 1990s for lack
of production, but the Peterman and Broudy leases remained in
effect, extended by production from other land also covered by
those leases. After acquiring the Peterman and Broudy leases and
new leases on the Cowden interests in 2009, Apache Deepwater,
LLC (Apache) began drilling wells and sent McDaniel Partners,
Ltd. (McDaniel), successor to the interest of Ferguson, the
assignor in the 1953 assignment, a division order in which
McDaniel’s interest was shown as 1/16 of 3/64 of 7/8
(0.256348%) of production from Sections 36 and 37. Id. at
532–33. McDaniel, contending it was entitled to the same 1/16
of 35/64 of 7/8 (2.9907226%) of production as reserved in the
1953 assignment, notwithstanding the expiration of the burdened
Cowden leases, sued Apache in 2011 for breach of contract,
conversion, and an accounting. Id. at 533. The trial court deter-
mined that since the leases included in the 1953 assignment had
expired as to 32/64 out of the 35/64 aggregate mineral interest
they then covered, the production payment had reduced to 1/16
of 3/64 of 7/8, i.e., 1/16 of 7/8 of the remaining 3/64 instead of
1/16 of 7/8 of the original 35/64. Id. McDaniel appealed, and
the court of appeals reversed.

McDaniel argued that since the reservation was a fixed
fraction—1/16 of 35/64 of 7/8—of production “from the above
described land,” without any express provision for proportionate
reduction if the leases did not cover (or no longer covered) a
specified interest in the land, there was no basis for Apache’s
paying any less. Id. at 534 (citing Averyt v. Grande, Inc., 717
S.W.2d 891 (Tex. 1986); King v. First Nat’l Bank, 192 S.W.2d
260 (Tex. 1946)). The court did not altogether concur with
McDaniel’s reliance on that line of cases, observing that those
dealt with “the scope of a reserved interest through an abbrevi-
ated or ‘shorthand’ reference to a description of land appearing
elsewhere in the deed.” Id. at 535. The 1953 assignment, it said,
instead contained an exacting “longhand” description of the
interest Ferguson reserved. It nevertheless agreed with McDaniel
that the production payment, under the correct interpretation of
the clause reserving it, did not decrease when the leases consti-
tuting the vast bulk of the burdened leasehold expired. Id.
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Apache argued that the parenthetical forming a part of the
reservation explained “how to calculate the production payment
at any particular time, based upon the amount of working interest
that is then attributable to the underlying leases,” further con-
tending that McDaniel’s interpretation would render the paren-
thetical meaningless. Id. at 536. “Undeniably,” the court re-
marked, “the parenthetical establishe[d] that the working interest
conveyed [was] 35/64 of 7/8,” but “while all of the information
necessary to determine a reduction of the production payment in
the event of a lease termination [was] present . . . , there [was] no
express language providing for a piecemeal reduction of the
production payment.” Id. “Contrary to Apache’s arguments,” the
court explained, “interpreting the parenthetical to be an explana-
tion of the basis of the production payment calculation [did] not
render it meaningless. It define[d] Ferguson’s interest at the time
of execution, as well as the relationship of his interest to those of
the [royalty owners],” and it supported and clarified the warranty
clause. Id.

Addressing a principal thrust of Apache’s argument in
support of the trial court’s judgment, that a production payment
interest, like an overriding royalty interest, by its nature termi-
nates when the lease it burdens expires, the court acknowledged
that certain legal scholars had so opined. Id. at 537. The court
was “aware of no Texas case deciding whether a production
payment (absent express contractual language or otherwise) can
be proportionately reduced following the expiration of some but
not all of the leases [burdened by it].” Id.

Editor’s Note: The reporter’s law firm is involved on
behalf of Apache in the appeal of the court of appeals decision.

EVIDENCE HELD INSUFFICIENT TO SUPPORT FINDING THAT
NOISY COMPRESSOR STATION WAS NEGLIGENT NUISANCE

Crosstex North Texas Pipeline, L.P. v. Gardiner, No. 02-
12-00182-CV, 2014 WL 5877903 (Tex. App.—Fort Worth
Nov. 13, 2014, pet. filed), involved a dispute between Andrew
and Shannon Gardiner, the owners of 95 acres in rural Denton
County, Texas, and Crosstex North Texas Pipeline, L.P.
(Crosstex), the operator of a gas pipeline with a compressor
station located just across the road from the Gardiners’ property.

When the Gardiners bought their land, the neighborhood
was peaceful and quiet, according to the Gardiners and others,
with “just the usual country sounds.” Id. at *4. After Crosstex
laid its pipeline and installed its compressor in 2007, its constant
roar not only was annoying, it also diminished their land’s value,
they claimed. Crosstex responded to the Gardiners’ complaints
by engaging a sound expert and undertaking mitigation efforts,
including the employment of mufflers and air intake silencers
and the construction of a metal building that partially enclosed
the compressor and 12-foot sound walls with sound blankets. Id.
at *6–7. Crosstex’s efforts failed to satisfy the Gardiners. They
sued Crosstex and were awarded more than $2 million in dam-
ages based on a jury finding that Crosstex had negligently
created a nuisance. The court of appeals reversed the negligent
nuisance judgment on the basis that the evidence was factually
insufficient to support the jury’s findings.

The court began by explaining the elements of a negligent
nuisance cause of action. The plaintiff must first prove the
existence of a nuisance, “a condition that substantially interferes

with the use and enjoyment of land by causing unreasonable
discomfort or annoyance to persons of ordinary sensibilities.” Id.
at *2 (quoting Barnes v. Mathis, 353 S.W.3d 760, 763 (Tex.
2011)). “An actionable nuisance may arise,” the court observed,
“from . . . activity that is intentional, negligent, or abnormal and
out of place in its surroundings.” Id. When a plaintiff alleges the
nuisance is a result of the defendant’s negligence, “the plaintiff
must allege and prove a legal duty owed to the plaintiff, a breach
of that duty by the defendant, and damage proximately resulting
from the breach.” Id. “[L]iability for negligent nuisance depends
on whether the defendant acted as a person or party of ordinary
prudence would have under the same circumstances in a legiti-
mate use of his property.” Id.

After an exhaustive recital of the evidence, the court
concluded—too summarily, according to one justice’s dis-
sent—that the Gardiners’ evidence was factually insufficient to
support the jury’s finding of negligence in that it was contrary to
the overwhelming weight of all the evidence. Id. at *20. Crosstex
had responded to area landowners’ complaints by implementing
mitigation efforts following an expert’s recommendations. There
was no testimony that Crosstex’s decisions on the design of the
sound mitigation were negligent or that other possible methods
would have made a difference in mitigating the noise, nor that
the mitigation was negligently installed, nor that the compressor
station was negligently operated. Id.

The court further held, however, that the trial court had
abused its discretion during trial “by denying [the Gardiners’]
request for a trial amendment so that they could add the ‘abnor-
mal and out of place’ basis for nuisance [liability] to the jury
charge . . . .” Id. The Gardiners’ entire case, the court observed,
“was based on [their] underlying grievance that the compressor
station’s noise was abnormal and out-of-place in its surround-
ings.” Id. at *22. Crosstex had not shown how it would have
been prejudiced or surprised or that it would otherwise have had
to change its trial posture if the amendment had been granted. Id.
at *23.

EXCULPATORY CONTRACT PROVISIONS HELD NOT
CONSPICUOUS AND UNENFORCEABLE

The court in Matador Production Co. v. Weatherford
Artificial Lift Systems, Inc., No. 06-14-00015-CV, 2014 WL
6435676 (Tex. App.—Texarkana Nov. 18, 2014, pet. filed),
reversed a judgment for Weatherford Artificial Lift Systems, Inc.
(Weatherford) that had awarded it the amount it invoiced Mata-
dor Production Co. (Matador) for a frac job Weatherford per-
formed on Matador’s Cindy No. 3 well in Harrison County,
Texas.

Matador engaged Weatherford on the basis of a “Stimula-
tion Recommendation” form that specified the work to be
performed and included, in a font so small it was difficult to
read, a provision that Weatherford’s standard terms and condi-
tions, a copy of which could be found on Weatherford’s website,
would apply. Id. at *9. Those terms and conditions disclaimed
any warranty for its work and indemnified Weatherford against
the results of its negligence in providing its services. Problems
occurred in the course of the frac job, and it was unsuccessful,
allegedly due to Weatherford’s negligence. Matador refused to
pay for the work, and Weatherford filed a suit on a sworn
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account and for breach of contract. Id. at *1. Matador responded
that the balance Weatherford alleged was incorrect because the
services were not provided, that Weatherford had breached its
contract and its implied warranty of good and workmanlike
performance, and that Weatherford’s negligent performance had
damaged its well. Id. at *2. The trial court granted Weatherford
summary judgment on its sworn account. After a trial on
Weatherford’s breach of contract claim and on Matador’s
counterclaims, the jury found that Weatherford had materially
breached the contract but that Matador had waived compliance
and released Weatherford from liability and had breached the
contract by failing to pay Weatherford. The trial court awarded
damages and attorney’s fees to Weatherford. Id.

The court of appeals agreed with Matador that the summary
judgment evidence created a fact issue regarding the amount
of materials Weatherford had actually provided in performing
the frac job versus the amount Weatherford claimed it provided,
so that summary judgment on Weatherford’s sworn account
was improper. Id. at *9. Further, although the wording of
Weatherford’s standard terms and conditions relieving it of the
consequences of negligent performance was prominently dis-
played on its website, it was inconspicuous in the Stimulation
Recommendation. Id. at *12. That, the court held, rendered
the liability-limiting provisions and waivers relied on by
Weatherford unenforceable. Id. A master service agreement
executed between Matador and Weatherford three months after
the frac job, moreover, had been erroneously admitted by the
trial court as evidence of the context of contractual relationships
at the time of the work at issue. Id. at *13.

ROYALTY NOT PAYABLE ON EXTRACTED CARBON DIOXIDE
UNLESS LEASE EXPLICITLY REQUIRES IT

The court in Commissioner v. SandRidge Energy, Inc., No.
08-13-00145-CV, 2014 WL 6481855 (Tex. App.—El Paso Nov.
19, 2014, no pet. h.), construed an array of oil and gas leases
covering land in Pecos County, Texas, under which the State of
Texas, Wesley West Minerals, Ltd. (West), and Longfellow
Ranch Partners, L.P. (Longfellow) were lessors and SandRidge
Energy, Inc. and SandRidge Exploration and Production, L.L.C.
(collectively, SandRidge) were lessees.

SandRidge transported gas produced from the leases to three
small plants, where carbon dioxide and a small amount of liquid
hydrocarbons were extracted. SandRidge sold the carbon dioxide
and paid the lessors a royalty on it. Beginning in September
2010, the gas was instead sent to a large new plant, the Century
Plant, built by SandRidge but owned by OXY USA Inc. (OXY).
There OXY extracted the carbon dioxide from SandRidge’s
natural gas free of monetary charge in exchange for OXY’s
retaining the carbon dioxide. Since SandRidge was no longer
selling the extracted carbon dioxide, it informed the lessors, it
would discontinue payment of royalty on it. The underlying suit
ensued, and the trial court granted summary judgment to
SandRidge declaring it had no obligation to pay carbon dioxide
royalties. Id. at *1.

Several leases covered land subject to the Relinquishment
Act, under which the State of Texas owns the minerals but the
“owner of the soil,” i.e., the surface owner, in this case West and
Longfellow, has the statutory right to lease on behalf of the State

and to receive one-half of the royalty and other lease benefits.
Those leases were on the standard form promulgated by the State
for that category of land, and the court addressed them first. The
Relinquishment Act leases called for payment of royalty on any
gas (except gas processed in a plant) of 25% of the gross produc-
tion or the market value thereof, at the royalty owners’ option.
Id. at *3. They also included a provision that all royalties were to
be without deduction for the cost of producing, gathering,
storing, separating, treating, dehydrating, compressing, process-
ing, transporting, and otherwise making oil, gas and other
products ready for sale or use, computed on the gross value
received. Id. The court of appeals agreed with SandRidge that
the gas royalty clause was functionally the same as a “market
value at the well” clause like that construed in Heritage Re-
sources, Inc. v. NationsBank, 939 S.W.2d 118 (Tex. 1996), and
not, as the royalty owners contended, a “gross proceeds” royalty
provision disallowing the deduction of post-production costs
from the lessors’ royalty like that construed in Judice v.
Mewbourne Oil Co., 939 S.W.2d 133 (Tex. 1996). SandRidge,
2014 WL 6481855, at *5.

Although the royalty clause did not expressly call for
payment of royalty based on market value at the well, several
other terms made it clear to the court that gas royalty was
payable on a single substance—raw gas as it comes out of the
ground from the well—with carbon dioxide and its other compo-
nents. Id. at *6. For example, in the court’s view, the leases’
specification of the method for measurement of gas at the
wellhead would be rendered meaningless if royalty were in-
tended to be payable on two different substances downstream
after extraction. Id. Further, the court explained, “production”
means the act of producing oil, gas, and other minerals, not
transporting, gathering, treating, processing, or marketing them,
so that production ceases once the lessee extracts oil or gas at the
wellhead. Id. at *7. Thus, a fractional royalty on “gross produc-
tion” does not include subsequent efforts to improve or refine
gas, and these leases’ gas royalty provision called for a royalty of
a fraction of the unrefined, unimproved gas produced at the
wellhead, or the market value thereof. Id. at *6–7. The court’s
construction was not affected, it went on, by the leases’ express
prohibition against post-production expenses. Id. at *8. This was
precisely the sort of clause, the court declared, that a market
value at the well royalty clause renders surplusage under Heri-
tage. Id. The prohibition against deductions could be applied to
the leases’ clauses for royalty on processed gas and other prod-
ucts, but not the general gas royalty clause. Id.

The gas royalty clause under consideration applied to
unprocessed or raw gas, the court pointed out, whereas other
royalty clauses called for royalty on processed gas and other
products produced or manufactured from gas. Id. at *3. A royalty
on carbon dioxide might be separately payable under the latter
clauses, the court remarked, but nothing in the royalty clause
under consideration called for royalty except on the raw natural
gas stream. Id. The appellant royalty owners had not argued for
royalty on carbon dioxide under the other clauses at the trial
level and had thus waived their right to do so on appeal. The
outcome of this case might have been different but for this
procedural bar, it would seem.

Other leases between West or Longfellow, or both, and
SandRidge, not involving State minerals and the State-promul-
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gated form, contained similar royalty provisions, some explicitly
requiring payment of royalty on gas based on is market value at
the well, making the court’s construction more sustainable. The
court’s emphasis in analyzing each distinct lease was that there
was no provision (or no provision the royalty owners pointed out
to the trial court) providing for a separate royalty for carbon
dioxide. See id. at *10–18.

The exception was the “South Pinon Fee Lease” between
West and SandRidge. That lease called for royalty on gas and,
expressly, on extracted carbon dioxide to be paid on its market
value at the “royalty valuation point,” without deduction of costs
of making products ready for market. Id. at *16. The opinion
does not reveal the lease’s definition of the royalty valuation
point, but it evidently was the point of sale or use or at least
some point after extraction had occurred. As to that lease, the
court held, West was entitled to judgment that royalty was
payable on the extracted carbon dioxide. Id.

The court also reversed the trial court’s summary judgment
for SandRidge that it had the right to deduct firm transportation
charges from royalty payments on the gas produced from its
“Green” and “Purple” leases from Longfellow. These were
upfront reservation fees paid in advance to the pipeline owner to
reserve space in the pipeline for future gas deliveries. Id. at *14.
Deduction of this type of charge was permissible, but only,
according to the express terms of the leases’ royalty clauses, to
the extent actually incurred in transporting the gas. Id.
SandRidge was not, the court held, entitled to deduct transporta-
tion charges for pipeline space not ultimately used or to reserve
space for gas produced from other leases. Id. at *15.

The court’s explanation of why the gas royalty clauses of the
State leases and similarly worded fee leases must be construed as
requiring valuation at the well, despite their lacking the words
“at the well,” is not especially convincing. Confidence in the
court’s ability to interpret oil and gas leases is not enhanced by
its repeated references to gas at the well as “sour” gas when there
is no mention of any sulphur content and the court evidently
means raw gas before any separation or processing.

EVIDENCE SUPPORTED JURY FINDING THAT WORKOVER
CONTRACTOR PERFORMED

Cresson SWD Services, L.P. v. Basic Energy Services, L.P.,
No. 02-12-00141-CV, 2014 WL 6686501 (Tex. App.—Fort
Worth Nov. 26, 2014, pet. filed) (mem. op.), decided the appeal
by Cresson SWD Services, L.P. (Cresson), the owner of a
commercial salt water disposal well, of an adverse judgment in
its suit against Basic Energy Services, L.P. (Basic). The jury’s
finding that Basic had not breached its agreement to clean out
the well and install a liner was not supported by the evidence,
Cresson argued. The court of appeals affirmed the trial court.
There was testimony from which the jury could conclude that
Basic had followed instructions from Cresson’s contract com-
pany man, including his directive to stop working on the well in
the face of serious mechanical difficulties.

JOINDER OF AFFECTED ADJOINING LANDOWNERS REQUIRED
IN ROYALTY NONPAYMENT SUIT

The court in Crawford v. XTO Energy, Inc., No. 07-14-
00062-CV, 2015 WL 149000 (Tex. App.—Amarillo Jan. 7,

2015, no pet. h.), affirmed the dismissal of Richard Crawford’s
suit, without prejudice, after his failure to join adjacent landown-
ers in his suit against XTO Energy, Inc. (XTO), his oil and gas
lessee.

In 1964 Crawford’s mother had conveyed a strip of land
containing 8.235 acres to an electric utility for construction of an
electric transmission line, reserving the minerals underlying the
land. In 1984 she sold the land on both sides of the strip without
any mineral reservation. XTO acquired oil and gas leases both
from Crawford’s mother on the 8.235-acre strip and from the
adjoining landowners on the land she had sold in 1984. XTO
then pooled the lease with other leases to form the Eden South-
west Unit and drilled a gas well. In 2010 after a title opinion on
its gas unit reported that Crawford’s mother had owned no
interest in the strip after her 1984 conveyance and that the
adjacent owners were instead entitled to all of the royalty on
production from the strip, Crawford sued XTO for breach of its
lease. After the trial court granted XTO’s motion to compel
Crawford to join the adjacent landowners and Crawford failed to
do so, it dismissed Crawford’s suit without prejudice. Crawford
appealed the dismissal. Id. at *1.

Texas rules of procedure and statutes require the joinder of
all persons whose presence is necessary for the court to accord
complete relief and whose interests would be affected by the
court’s judgment. Unremarkably, the court of appeals held that
since the royalties Crawford claimed were being paid to the
adjacent landowners and that XTO could be faced with inconsis-
tent obligations if they were not joined, the trial court had not
abused its discretion in ordering Crawford to join them. Id. at *3.
Crawford asserted that none of the adjacent landowners had ever
claimed an interest in the Crawford land, so that it was impermis-
sible for the court to have ordered him to join them. Analyzing
Crawford’s brief, the court concluded that he meant that the
adjacent landowners had not come to court to assert their inter-
ests. The facts, however, demonstrated their clear pecuniary
interest in the outcome of the suit. “To follow Crawford’s theory
[would be] to require the case involving the rights of the adjacent
landowners to be tried in their absence,” the court remarked,
“contrary to the basic premise of joinder, which is to eliminate a
substantial risk” of multiple or inconsistent obligations. Id.

STORED GAS HELD SUBJECT TO AD VALOREM TAXATION
REGARDLESS OF WHETHER IN INTERSTATE COMMERCE

ETC Marketing, Ltd. v. Harris County Appraisal District,
No. 01-12-00264-CV, 2015 WL 179781 (Tex. App.—Houston
[1st Dist.] Jan. 13, 2015, no pet. h.), affirmed a summary judg-
ment for the appraisal district that had upheld its assessment of
ad valorem taxes against natural gas stored underground within
its jurisdiction.

ETC Marketing, Ltd. (ETC) was a natural-gas marketing
company engaged in the business of buying, selling, and market-
ing gas. It stored large volumes of gas in the Bammel reservoir, a
depleted oil reservoir in Harris County owned by Houston
Pipeline Co., an ETC affiliate. It stored gas there for several
months at a time, timing the market by holding gas for delivery
at a later time. ETC took the position that all of its stored gas
was in interstate commerce because its business plan was to sell
all of the gas to out-of-state customers, although it was under no



page 34 MINERAL LAW NEWSLETTER

obligation to sell to anyone in particular, and was therefore
exempt from taxation. Id. at *1–2. The court of appeals agreed
with the appraisal district that the stored gas was subject to
taxation whether or not it was in interstate commerce.

Although the dormant Commerce Clause of the U.S. Consti-
tution prohibits a state’s imposition of discriminatory burdens on
interstate commerce, the court noted, it does not relieve those
engaged in interstate commerce from their just share of state tax
burdens. Id. at *4. Under Complete Auto Transit, Inc. v. Brady,
430 U.S. 274 (1977), according to the court, a state tax is invalid
if “the tax (1) applies to an activity lacking a substantial nexus to
the taxing State; (2) is not fairly apportioned; (3) discriminates
against interstate commerce; or (4) is not fairly related to the
services provided by the State.” ETC Marketing, 2015 WL
179781, at *4 (quoting Barclays Bank PLC v. Franchise Tax Bd.
of Cal., 512 U.S. 298, 310–11 (1994)). None of those factors
were true of the tax assessment here, the court found. It distin-
guished Peoples Gas, Light, & Coke Co. v. Harrison Central
Appraisal District, 270 S.W.3d 208 (Tex. App.—Texarkana
2008, pet. denied), on the basis that ETC had a substantial
presence in Harris County, unlike the owner of stored gas at
issue in Peoples Gas, and distinguished Midland Central Ap-
praisal District v. BP America Production Co., 282 S.W.3d 215
(Tex. App.—Eastland 2009, pet. denied), because the prolonged
physical presence of ETC’s gas in the storage reservoir was
unlike the constant flow of oil into and out of the Midland tank
farm. ETC Marketing, 2015 WL 179781, at *5–6.

PROSPECTIVE LESSEE HELD BOUND AFTER PARTIAL
CLOSING TO LEASE REMAINING ACREAGE

The court in Petrohawk Properties, L.P. v. Jones, No.
06-14-00003-CV, 2015 WL 170225 (Tex. App.—Texarkana
Jan. 14, 2015, reh’g denied), construed an agreement between
descendants of T.P. Smith and T.C. Lindsey (referred to in the
court’s opinion as the “Family”) and Petrohawk Properties, L.P.
and P-H Energy, L.L.C. (collectively, Petrohawk) under which
Petrohawk sought to lease mineral interests owned by the
Family. The agreement, entered into on July 11, 2008, required
Petrohawk to lease, for a bonus of $23,500 per mineral acre, all
of the Family’s unleased mineral interests in Harrison County,
Texas, lying east of Highway 59, including certain properties
listed in an exhibit, up to a maximum of 8,500 acres, provided
that the interests included the Haynesville Shale interval and
were free of title defects as defined in the agreement. Petrohawk
placed $10 million in escrow to be applied toward the purchase
price at closing. If the Family was unable to deliver acreage free
of title defects exceeding that value, Petrohawk could terminate
the agreement without obligation, and the escrowed funds would
be returned to it. If the Family could deliver sufficient acreage
but Petrohawk refused to close, the $10 million would be for-
feited to the Family as liquidated damages. Petrohawk was to
review the Family’s title and notify them of title defects before
closing, whereupon the Family would have the opportunity to
cure defects. Closing was to occur on August 15, 2008, with the
Family’s execution and delivery of oil and gas leases and
Petrohawk’s payment of the lease bonus. Id. at *1–2.

Because of extreme logistical difficulties in Petrohawk’s
title review process, evidently brought about by the county

clerk’s having been forced to limit the amount of time a landman
was permitted to spend searching the public records to avoid
overcrowding, the date for closing was extended until August 27,
with a second “clean-up” closing to occur September 17. On
August 27 leases were executed on approximately 2,200 mineral
acres, for which Petrohawk paid the Family over $51 million,
and the $10 million held in escrow was released to the Family
and applied toward the bonus payment. Petrohawk’s title review
was ongoing, and the September closing was postponed due to
continued difficulties with the process until October 9, with a
third and final closing to occur on November 9. Shortly before
the time for the October closing, Petrohawk’s contract landmen
had, according to internal email correspondence, identified about
1,211 net mineral acres they considered free of defects and ready
for acquisition. Id. at *3. Instead of closing the acquisition
Petrohawk notified the Family that because of “unprecedented
uncertainty in the capital markets” (natural gas prices having
crashed), it would not do so. Id. at *4. Petrohawk thereafter took
the position that the only acreage for which the Family had
defensible title, free of defects, was the acreage on which
Petrohawk had closed in August and that it had no further
obligation. The Family sued Petrohawk for breach of the agree-
ment, and those who did not settle their claims were awarded
over $11 million in damages, plus more than $4 million in
attorney’s fees. Id. The court of appeals affirmed, aside from a
remand concerning the amount of the attorney’s fees.

The court first addressed Petrohawk’s argument that the
agreement was not enforceable under the statute of frauds
because the extensions of the time for closing had not been made
in writing. Although the statute of frauds applies to contracts to
acquire oil and gas leases, the court held, the parties’ oral
modification of the agreement to conduct multiple closings had
not substantially altered the agreement and was therefore not
material and not required to be in writing. Id. at *5.

Petrohawk further contended that the agreement required the
Family to deliver leases free of title defects, which it had not
done, and gave Petrohawk the right, but not the obligation, to
review the lessors’ title. Considering the agreement in its entirety
and the surrounding circumstances, the court found, the parties
intended that Petrohawk was impliedly obligated to perform title
examination and advise the Family of the mineral interests that
would be acceptable. Petrohawk could not fail to perform those
duties and then hide behind the Family’s consequent failure to
deliver leases in order to avoid paying the lease bonus on
qualifying mineral interests. Id. at *13.

The court also rejected Petrohawk’s objection to the trial
court’s jury instruction that the agreement did not require the
lessors to own 100% of the gross Haynesville Shale mineral
acreage. The agreement provided that “defensible title,” free of
defects, meant, among other things, that title included “all rights
in the Haynesville Shale and rights owned by Lessors in the
Bossier Shale.” Id. at *14 (emphasis omitted). If the Family did
not own the entire mineral interest in the Haynesville Shale
interval in a tract, Petrohawk argued, its title did not qualify. In
the context of the agreement, the court explained, the reference
to “all rights” in the Haynesville Shale meant that the Family’s
interest in the Haynesville Shale must include all Haynesville
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Shale depths and that they would lease whatever interest they
owned as long as it included the entire interval. Id. at *15.

SUMMARY JUDGMENT BASED ON LIMITATIONS REVERSED IN
OILFIELD POLLUTION CASE

After hiring an environmental expert in 2009, the owners of
the Lazy R Ranch in West Texas learned of soil and groundwater
contamination around the sites of oil tanks on the ranch that had
been owned and operated by ExxonMobil Corp. (ExxonMobil)
until 2008. They filed suit against ExxonMobil, seeking injunc-
tive relief as well as damages for negligence, trespass, nuisance,
and breach of contract. In Lazy R Ranch, L.P. v. ExxonMobil
Corp., No. 08-13-00281-CV, 2015 WL 181651 (Tex. App.—El
Paso Jan. 14, 2014, no pet. h.), the court reversed the trial
court’s summary judgment granted ExxonMobil on the basis that
the landowners’ claims were barred by the applicable statutes of
limitations.

ExxonMobil bore the burden of establishing the date on
which the plaintiffs’ causes of action accrued, the court noted. It
could show that spills had occurred longer before the suit than
the period of limitations, but it had not conclusively proven that
those spills resulted in the plaintiffs’ pollution claims. Even
ExxonMobil’s abandonment of two sites in 2005 did not estab-
lish that leaks there had not begun after the abandonment and
within the limitations period. Id. at *7.

In one instance a spill had occurred in 2002, but subsequent
spills at the same site at unknown times, possibly within the
limitations period, could have caused the pollution the plaintiffs
found. And if the 2002 spill were proven to be the causal one,
so that Exxon Mobil could plausibly assert that limitations began
to run then, it would still have been faced with the discovery
rule and required to demonstrate that the plaintiffs knew or
should have known of that spill and the contamination it caused.
Id. at *6. The only public record of the spill, a Texas Railroad
Commission filing, reported that it had been remediated. Be-
cause there were no other public documents to place the plain-
tiffs on notice of the pollution and because it was not obvious
without the expert’s testing, ExxonMobil could not establish that
the landowners should have known of their claim. Id.

PROSPECTIVE LESSEE WITH BINDING AGREEMENT FOR
LEASE HELD NOT ENTITLED TO BONA FIDE PURCHASER
STATUS

In Orca Assets, G.P., L.L.C. v. Burlington Resources Oil &
Gas Co., No. 13-13-00462-CV, 2015 WL 233670 (Tex.
App.—Corpus Christi Jan. 15, 2015, no pet. h.) (mem. op.), the
court issued an expanded opinion on rehearing in lieu of its
original opinion of August 26, 2014. See Orca Assets G.P.,
L.L.C. v. Burlington Res. Oil & Gas Co., No. 13-13-00462-CV,
2014 WL 4401524 (Tex. App.—Corpus Christi Aug. 26, 2014).
See also Vol. XXXI, No. 4 (2014) of this Newsletter. The
opinion on rehearing, like the earlier one, affirmed a summary
judgment in favor of Burlington Resources Oil & Gas Co.
(Burlington), Petrohawk Properties, L.P. (Petrohawk), and
GeoSouthern DeWitt Properties, L.L.C. (GeoSouthern). The
judgment had declared their oil and gas leases from the trustee of
the Red Crest Trust on 1,811 acres in DeWitt and Gonzales

Counties, Texas, superior to leases by the same lessor to Orca
Assets, G.P., L.L.C. (Orca), purporting to cover the same land.

On June 17, 2010, the trustee executed oil and gas leases to
GeoSouthern, which assigned interests in the leases to
Burlington and Petrohawk. A memorandum giving notice of the
leases was not filed for record until December 9, 2010. On
December 6, 2010, the trustee, although having already leased
the land to GeoSouthern, executed a “Letter of Intent” agreeing
to lease the same land to Orca. The letter of intent included the
parties’ agreement to a specific lease form under which the
lessor would disclaim any warranty of title. Orca Assets, 2015
WL 233670, at *1–2. It was supported by Orca’s payment of $50
per acre as earnest money and expressly confirmed that the
parties had “a firm agreement to complete the leasing transac-
tion,” subject to Orca’s verification of the trust’s title. Id. at *2.
Orca did no more title work but paid the agreed bonus consider-
ation and obtained leases from the trustees on January 11, 2011.
Id. at *3. The only issue on appeal was whether Orca was
entitled to claim the status of a bona fide purchaser without
notice of the GeoSouthern leases.

The court of appeals recognized that an unrecorded convey-
ance of real property, including an oil and gas lease, is void as to
a subsequent purchaser without notice of its existence. Id. at *4.
It was undisputed that Orca paid valuable consideration when the
letter of intent was executed and had no actual or constructive
notice of the GeoSouthern leases. The letter of intent, Orca
argued, constituted a conveyance of equitable title to the leases.
Id. GeoSouthern and its assignees disagreed that the letter of
intent conveyed a property interest entitling Orca to claim bona
fide purchaser status, apparently taking the position that one
cannot be a bona fide purchaser without acquiring legal title. The
GeoSouthern lessees also argued that the terms of the letter of
intent precluded Orca’s claiming to be a bona fide purchaser
even if it were considered to have conveyed Orca an interest in
the land. Id. at *5.

Because the letter of intent provided that the lessor would
not warrant title, the court declared, it was equivalent to a
quitclaim deed. “[A] party acquiring property under a quitclaim
deed,” it went on, “is not eligible to claim bona fide purchaser
status because it is charged with notice of title defects as a matter
of law.” Id. The trial court had therefore not erred in granting
summary judgment to the earlier lessees; it was unnecessary for
the court to determine whether the letter of intent vested Orca
with equitable title of a character that might support bona fide
purchaser status.

In its original opinion the court had seemed to rely almost
entirely on Black’s Law Dictionary and its definition of a
quitclaim deed as authority for its holding. In its opinion on
rehearing it added Geodyne Energy Income Production Partner-
ship I-E v. Newton Corp., 161 S.W.3d 482 (Tex. 2005), a case in
which a grantee’s status as a bona fide purchaser without notice
was not an issue. Answering Orca’s contention, which is amply
supported by a large body of authority, that “a disclaimer of
warranty ‘does not transform an instrument into a quitclaim
deed,’” the court offhandedly dismissed Orca’s citation of “three
nineteenth-century Texas Supreme Court cases,” noting that
those cases “merely stand for the proposition that the absence of
a warranty of title will not by itself preclude bona fide purchaser
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status.” Orca Assets, 2015 WL 233670, at *5. “[I]n deciding
whether an instrument is a quitclaim deed,” the court observed, 
“[Texas] courts look to whether the language of the instrument,
taken as a whole, conveyed the property itself or merely the
grantor’s rights.” Id. at *6 (quoting Chesapeake Exploration,
L.L.C. v. Valence Operating Co., No. H-07-2565, 2008 WL
4240486, at *8 (S.D. Tex. Sept. 10, 2008); Geodyne, 161
S.W.3d at 486). “[C]onsidering the unequivocal language of the
entire Letter of Intent,” the court concluded, it was “left with no
doubt that the parties intended to convey, if anything, ‘merely the
grantor’s rights’ in the specified properties. Accordingly, it [was]
equivalent to a quitclaim deed for purposes of [the court’s]
analysis.” Id.

What aspects of the “entire Letter of Intent” led the court to
its conclusion? That remains a mystery. The court’s opinion
points out nothing whatever in the letter’s contents other than
that the agreed lease form would not warrant title. If, as the court
acknowledged, absence of a warranty does not “by itself”
preclude bona fide purchaser status, Orca and others considering
instruments that might be construed as quitclaims deserve some
explanation of what exactly does preclude that status.

JUDGMENT AGAINST DRILLING CONTRACTOR FOR LOSS OF
WELL REVERSED

Energico Production, Inc. (Energico) hired Cactus Well
Service, Inc. (Cactus) on an oral day-work contract to continue
the drilling of Energico’s well in Terrell County, Texas, that had
already been drilled to 12,180 feet. A pipe failure occurred after
Cactus had drilled 294 feet of the additional 820 feet that
Energico desired to drill. After dismissing Cactus, Energico
spent over $2 million more in an unsuccessful effort to salvage
the hole, having already incurred almost $9 million in drilling
costs. Blaming Cactus for the loss of the well, Energico filed suit
for breach of contract, negligent misrepresentation, and negli-
gence. Based on jury findings that Cactus had breached its
contract, had made a negligent misrepresentation, and had been
negligent, the trial court awarded damages to Energico in the
amount of the expenses Energico incurred in attempting to
salvage the well, less offsets. In Cactus Well Service, Inc. v.
Energico Production, Inc., No. 02-13-00186-CV, 2014 WL
6493231 (Tex. App.—Fort Worth Nov. 20, 2014, no pet. h.)
(mem. op.), supplemented, 2015 WL 293840 (Tex. App.—Fort
Worth Jan. 22, 2015) (mem. op.), the court of appeals reversed
the judgment for Energico, rendering judgment that it take
nothing.

The court’s supplemental opinion is dispositive. In answer-
ing the damages questions regarding Energico’s breach of
contract and negligence claims, the jury found that the reason-
able value of the well immediately before the incident was
“$0.00.” 2015 WL 293840, at *1. “The applicable measure of
damages for the destruction of an oil well that can be repro-
duced,” the court pointed out, “is the lower of (1) the reasonable
cash market value of the well immediately before the incident or
(2) the cost of reproducing the well with a new well equipped
like the old well, less any salvage value of the old well.” Id.
Because the jury found that the value of the well immediately
before the incident was zero—a finding Energico did not

attack—Energico could not recover on its claims for breach of
contract or negligence. Id.

AGREEMENT REQUIRING NONOPERATOR TO PAY ITS SHARE
OF DRILLING COSTS MEANT WHAT IT SAID

Kilgore Exploration, Inc. v. Apache Corp., No. 01-13-
00347-CV, 2015 WL 505275 (Tex. App.—Houston [1st Dist.]
Feb. 5, 2015, no pet. h.) (mem. op.), affirmed the trial court’s
judgment, following a jury trial, awarding Apache Corporation
(Apache), the operator of an offshore well drilled and completed
as a dry hole, damages against Kilgore Exploration, Inc.
(Kilgore), a nonoperating working interest owner, for Kilgore’s
failure to pay all of its share of the cost of drilling the well.

Apache and Kilgore entered into a participation agreement
under which the well ultimately drilled and completed as a dry
hole was called the “Required Well.” The agreement expressly
provided that each “participant” agreed to “participate in and
bear its respective share of costs and expenses associated with
the timely drilling of the Required Well,” allocating those costs
and expenses 85% to Apache and 15% to Kilgore. Id. at *1. It
also provided that Apache would, before commencement of
operations, provide Kilgore a preliminary and then final authori-
zation for expenditure (AFE), with an advance billing for
Kilgore’s “estimated dry hole cost.” Id. Finally in a section
labeled “Liability,” the agreement broadly provided that the
participants would “share and assume their respective prorata
shares . . . of any and all . . . expenses . . . directly or indirectly
arising out of or related to [Apache’s] . . . operations . . . hereun-
der,” except for those attributable to Apache’s gross negligence
or willful misconduct. Id. at *2.

Apache delivered Kilgore the preliminary and final AFEs
and an advance billing for Kilgore’s share of estimated dry hole
costs in the amount of Kilgore’s 15% of $3,477,465, which
Kilgore paid. Apache commenced operations on September 6,
2008, with a drilling rig towed to the well’s offshore location.
Two days later Hurricane Ike forced the evacuation of the rig,
and after the storm and work to return the rig to operational
status, drilling did not begin until September 24, 2008. The well
was plugged and abandoned as a dry hole on October 3, 2008,
but because additional recovery work was necessary, Apache
was unable to release the rig until October 20. Id. The cost
Apache incurred for additional standby time and day rates
beyond its AFE estimate amounted to $3,839,061, for which
Apache billed Kilgore its 15% share. Kilgore refused to pay, and
Apache filed suit for breach of contract. Kilgore counterclaimed
that Apache had breached the contract by failing to issue re-
quired AFEs and charging for unauthorized expenses and that
Apache had been grossly negligent in taking possession of the
drilling rig with a hurricane coming. Id. at *3.

Kilgore’s principal argument was that the costs attributable
to Hurricane Ike were not among the drilling costs the agreement
required it to pay. The court disagreed. The AFE was plainly
only an estimate of the anticipated dry-hole costs, and omission
of storm-related expenses did not preclude Kilgore’s liability for
them. The agreement unambiguously required Kilgore to pay its
share of “any and all” costs and expenses associated with the
drilling of the well, the court concluded, including the storm-
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related expenses. Id. at *7. The jury having returned a finding
that Apache had not been grossly negligent in its taking posses-
sion of the rig in the face of the hurricane, Kilgore had breached
the contract when it failed to pay. Id. at *8.

MINERAL SUBCONTRACTORS’ LIENS HELD TO ENTITLE
THEM TO INTERPLEADER FUNDS AGAINST CONTRACTOR’S
BANKRUPTCY TRUSTEE

In re T.S.C. Seiber Services, L.C., 771 F.3d 246 (5th Cir.
2014), decided a dispute between the Chapter 7 bankruptcy
trustee of T.S.C. Seiber Services, L.C. (Seiber), a general
contractor engaged by Encana Oil & Gas (USA) Inc. (Encana) to
lay a gas pipeline in Robertson County, Texas, and two subcon-
tractors, Holt Texas, Ltd. (Holt) and Transamerica Underground
Limited (TAUG), suppliers of machinery and pipe, respectively,
for the project.

Encana’s contract with Seiber provided that if a subcontrac-
tor notified Encana that it had not been paid by Seiber, Encana
would withhold all further payments to Seiber. After Encana had
paid half of the contract amount to Seiber, “TAUG notified
EnCana that it was not being paid and, under Texas law, would
look to EnCana for payment of the [remaining] $96,300 that
TAUG claimed it was owed.” Id. at 248. Encana thereupon filed
an interpleader in federal district court, naming Seiber and its
subcontractors as defendants, and deposited $345,000 into the
court’s registry, disclaiming any interest in the funds. Id. The
next month Seiber filed a voluntary petition for relief under
Chapter 11 of the Bankruptcy Code, which was quickly con-
verted to a Chapter 7 petition, and the interpleader action was
eventually transferred to the bankruptcy court. Id. at 249. After
Encana’s filing, Holt notified Encana that it had not been paid
and would look to Encana for payment of the $207,480.80 it was
owed. Then, within the period allowed by the Texas statutes,
both TAUG and Holt filed affidavits claiming liens against
Encana’s pipeline under chapter 56 of the Texas Property Code.
After the bankruptcy court rejected TAUG’s and Holt’s claims to
the funds deposited by Encana and instead granted summary
judgment to Seiber’s bankruptcy trustee on the basis that the
funds had become property of the bankruptcy estate, and the
bankruptcy court’s judgment was upheld by the district court,
TAUG and Holt appealed. Id. The court of appeals vacated the
district court’s order.

Property Code chapter 56, the court of appeals noted,
affords a mineral subcontractor a lien to secure payment for
labor or services related to mineral activities, but the liability of
the property owner is limited to “the amount that the owner owes
the original contractor when the notice [of nonpayment to
subcontractors] is received.” Id. at 251 (alteration in original)
(quoting Tex. Prop. Code Ann. § 56.043). This statutory safe
harbor for owners refers to the amount owed at the time of the
notice, not at the time the subcontractor’s lien affidavit is filed,
the court went on. Id. Thus, because post-bankruptcy-petition
lien perfection is allowed by the Bankruptcy Code, it held,
TAUG held a valid chapter 56 lien. Id. at 251–52.

Holt was likewise entitled to a valid lien against Encana’s
property, according to the court, although it had not notified
Encana of its claim until after Encana had deposited the entire
amount due under its contract with Seiber into the court registry.

Id. at 252. Encana’s deposit had not satisfied its liability to
Seiber and transferred legal possession of the fund to Seiber and
the bankruptcy estate, as the bankruptcy court and the district
court had apparently believed, relieving Encana of any further
duty to the court or the parties. Id. at 253. Indeed, the court of
appeals pointed out, the bankruptcy court did not order Encana
discharged until more than two years later. Id.

The court finally determined that it need not address the
bankruptcy trustee’s contention that under chapter 56 the subcon-
tractors’ liens could extend only to Encana’s pipeline and not to
the monetary funds. It seemed, the court observed, that a mineral
lien meant to secure payment should extend to funds owed the
prime contractor and deposited specifically to satisfy subcontrac-
tors’ claims. Id. The bankruptcy court had, in any event, sepa-
rately entered an order discharging Encana and holding that any
properly perfected mineral liens held by Holt and TAUG were
transferred to the interpleader funds, and that order had not been
appealed. Id.

W E S T  V I R G I N I A  —  

O I L  &  G A S  /  M I N I N G

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

WEST VIRGINIA SUPREME COURT OF APPEALS ESTABLISHES
DISTINCTION BETWEEN COMMON-LAW “MINING
PARTNERSHIP” AND “PARTNERSHIP IN MINING”; PARTIES
CAN ACQUIRE INTERESTS IN “PARTNERSHIPS IN MINING”
WITHOUT SATISFYING STATUTE OF FRAUDS

In response to a certified question from the U.S. Court of
Appeals for the Fourth Circuit, the West Virginia Supreme Court
of Appeals held that a person can acquire an interest in a
common-law mining partnership only by means of a conveyance
that satisfies the statute of frauds, but a person can acquire
an interest in a general partnership (as defined by the West
Virginia Revised Uniform Partnership Act (RUPA), W. Va. Code
§§ 47b-1-1 to -11-5) that is engaged in the business of mining and
that owns and operates oil and gas leases, even though the person
cannot produce an instrument conveying the interest that would
satisfy the statute of frauds. See Valentine v. Sugar Rock, Inc.,
766 S.E.2d 785 (W. Va. 2014). The court’s decision hinges on the
distinction between a common-law mining partnership and a
general partnership engaged in the business of mining.

In the 1950s, four partnerships obtained oil and gas leases on
four separate parcels in Ritchie County, West Virginia and drilled
wells on each of the parcels. In the late 1950s, Clifton Valentine
purchased interests in the four partnerships, although the transfers
were not in writing. Id. at 788. At least nine other parties similarly
purchased interests in the four partnerships. Id. at 790. In 1999,
Sugar Rock, Inc. (Sugar Rock) acquired the majority interest in
the four partnerships. Id. at 788. In 2010, Valentine sued Sugar
Rock in the U.S. District Court for the Northern District of West
Virginia, alleging that Sugar Rock had not properly accounted for
the income and production expenses for the wells it operated and
that it had breached its duty of good faith and fair dealing toward
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the partners in the four partnerships. Id. At the same time, the
other nine parties filed a class action suit against Sugar Rock in
the Circuit Court of Ritchie County, West Virginia. Id. at 790.

The federal district court granted summary judgment to Sugar
Rock and held that the four partnerships were common-law
mining partnerships and that, under West Virginia law, interests
in such partnerships could only be acquired by written conveyance
since a mining partnership interest is essentially an interest in an
oil and gas lease. Id. at 789–90. Valentine appealed to the Fourth
Circuit. At the same time, the state circuit court granted partial
summary judgment in favor of nine other people who had sued
Sugar Rock. Id. at 790. In that case, the circuit court agreed that
the interests in question were interests in a general partnership and
that the plaintiffs did not have to satisfy the statute of frauds to
establish their claim of ownership. Id.

In light of apparent conflict between the federal and state trial
courts, the Fourth Circuit certified a question to the West Virginia
Supreme Court of Appeals. Id. In answering the question, the
supreme court of appeals reiterated that, under West Virginia law,
a common-law mining partnership arises when two or more
parties cooperate to jointly operate their separately owned
interests in an oil and gas lease or mine. Id. at 796 (citing Childers
v. Neely, 34 S.E. 828, 828 (W. Va. 1899)). Without some form of
concurrent ownership, there is no common-law mining partner-
ship. Id. at 797 (citing Clarence A. Brimmer, “Mining Partner-
ships,” 15 Rocky Mt. Min. L. Inst. 85, 88 (1969)). Since a mining
partnership requires that the partners must own an interest in
minerals and work together to extract them, interests in a mining
partnership must be conveyed by a written instrument that will
satisfy the statute of frauds. Id. at 798.

On the other hand, if a general partnership acquires oil and
gas leases, it is not, by itself, a common-law mining partnership,
since there is no second party with which it can unite and work
together to mine the minerals. Under the West Virginia Revised
Uniform Partnership Act, an oral partnership agreement to carry
on a business that owns and operates oil and gas leases is not
within the statute of frauds and is otherwise enforceable. Id.
at 802.

Editor’s Note: The reporter’s law firm represented Sugar
Rock, Inc. in this case.

COURT FINDS THAT COMPANIES DID NOT FRAUDULENTLY
INDUCE MINERAL OWNERS TO SIGN OIL AND GAS LEASES;
REJECTS MINERAL OWNERS’ REQUEST TO RESCIND LEASES
AS UNCONSCIONABLE

In 2007, Belmont Resources, LLC (Belmont) engaged
Magnum Land Services, LLC (Magnum) to acquire oil and gas
leases in Preston County, West Virginia. See Barber v. Magnum
Land Servs., LLC, Nos. 1:13-cv-00033 et al., 2014 WL 5148575
(N.D. W. Va. Oct. 14, 2014). The leases were to provide for a
12.5% royalty and Magnum was authorized to pay the lessors $25
per net mineral acre in lease bonus. Id. at *1. Magnum acquired
the leases in its own name and then later assigned them to
Belmont, even though Belmont would pay for the lease bonuses.
Belmont, in turn, assigned the leases to Enerplus Resources
(USA) Corp. (Enerplus) in 2010. Id. at *2.

After signing the leases, the lessors discovered that other
mineral owners had leased their minerals for significantly greater
lease bonuses. Id. The lessors also discovered that, in the course
of negotiating the leases, some of Magnum’s landmen had raised
the possibility that the gas underlying unleased parcels could be
drained by wells drilled on adjacent leased parcels. Id. While the
landmen usually described the realities of the rule of capture to
the lessors, some of the lessors testified that the landmen told
them that the gas underlying their land could be drained from the
tract by means of a deviated well drilled from an adjacent parcel.
Id. at *5. In letters sent by counsel to Magnum, the lessors
complained that they had been paid “embarrassing [sic] low
amounts for their valuable oil and gas rights after being threatened
with the loss of their natural gas if they did not sign the leases.”
Id. at *2.

In 2012, the lessors sued Magnum, Belmont, and Enerplus in
the Circuit Court of Preston County, asserting claims for fraud in
the inducement, civil conspiracy between Magnum and Belmont,
and rescission of the leases due to unconscionability. The
defendants removed the case to the U.S. District Court for the
Northern District of West Virginia. Id.

In granting the defendants’ motion for summary judgment,
the court found that out of 129 plaintiffs, only four had testified
that they had relied upon statements from landmen regarding
deviated wells before deciding to lease their minerals. Id. at *5–6.
And even in those four instances, the court found that “none
of the plaintiffs was justified in relying on such a blatant
misrepresentation of the law of trespass and conversion,” and held
that no reasonable person would have signed a lease after hearing
such a statement without first investigating the validity of the
claim or consulting with someone knowledgeable about the oil
and gas industry. Id. at *6.

The court also rejected all of the lessors’ argument for
rescission, noting that the lessors had not returned, nor offered to
return, the thousands of dollars in bonus payment they had
received. As a matter of equity, the court stated that it “would be
hard-pressed to rescind the leases while permitting the plaintiffs
to keep their substantial bonus payments.” Id. at *10. Even if the
mineral owners had returned the money, the court held the leases
were not unconscionable, since, from a procedural standpoint, at
the time the leases were taken the plaintiffs had only two available
choices: (1) lease with Magnum and accept the bonus money; or
(2) refuse to sign with Magnum and earn nothing. Id. From a
substantive standpoint, the court rejected the lessors’ argument
that leases that only provide for a 12.5% royalty are unconsciona-
ble since such royalty has, at times, been considered standard in
the oil and gas industry in West Virginia and state permitting rules
require the payment of a minimum 12.5% royalty in order to
obtain a drilling permit. Id. at *11. Likewise, the court rejected the
argument that the bonus payments were unconscionably low
simply because Belmont realized a gross profit of around $1,666
per net mineral acre when it assigned the leases to Enerplus,
noting that “per se inequity [does not result] simply because a
company’s profits do not bear a certain proportional relationship
to its purchase costs.” Id.

The court also held that the lessors’ claims for fraud in the
inducement were time-barred by the statute of limitations, while
their claim for rescission was barred by laches, since more than
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four years had passed between the signing of the leases in 2007
and 2008 and the filing of the lawsuit in 2012. Id. at *7, 12.

Editor’s Note: The reporter’s law firm represented Magnum
Land Services, LLC in this case.

C A N A D A  —  O I L  &  G A S

V I V E K  T . A .  W A R R I E R

A A R O N  F .  R A N K I N

—  R E P O R T E R S  —

INTERPRETATION OF GROSS NEGLIGENCE UNDER THE 2007
CAPL OPERATING PROCEDURE

Overview
The decision in Bernum Petroleum Ltd. v. Birch Lake Energy

Inc., 2014 ABQB 652, is of particular interest to parties whose
agreements incorporate the Canadian Association of Petroleum
Landmen (CAPL) 2007 Operating Procedure (2007 CAPL) and,
more generally but with less direct application, whose agreements
invoke the concept of gross negligence as a threshold for operator
liability. The decision in Bernum interprets the meaning of “Gross
Negligence or Wilful Misconduct” in the 2007 CAPL and
comments on that standard’s context within the oil and gas
industry. The decision also indicates that the contractual exclusion
in 2007 CAPL of a nonoperator’s right to set-off any claims
against the operator against operating costs will be enforced even
in the face of claims of gross negligence, wilful misconduct,
and/or breach of fiduciary duty that give rise to triable issues. A
notice of appeal to the Alberta Court of Appeal has been filed
from the judgment.
Background

Bernum Petroleum Ltd. (Bernum) and Birch Lake Energy
Inc. (Birch Lake) were parties to a joint operating agreement
that governed the drilling of horizontal wells on certain petro-
leum and natural gas leases. 2014 ABQB 652, para. 2. Bernum,
as operator, could propose independent operations, and Birch
Lake could elect to participate and bear associated costs to the
extent of its 40% working interest. Id. para. 3. Birch Lake was
served with and approved independent operations notices and
corresponding authorizations for expenditure in respect of two
wells. One of the wells successfully went on production while the
other failed and was abandoned. Id. paras. 22–26. When Birch
Lake was cash called for its contribution, it refused payment and
took the position that Bernum had been grossly negligent. Id.
paras. 27–28.

Bernum sued for the debt and applied for summary judgment.
Birch Lake counterclaimed, alleging that Bernum had been
grossly negligent in respect of the drilling of the wells. Id.
para. 40. It further alleged that in respect of Bernum’s handling of
the leases, which had been allowed to expire and then re-leased on
Bernum’s own account, Bernum had been grossly negligent, or
had wilfully misconducted itself or breached its fiduciary duty. Id.
para. 57. Birch Lake sought equitable set-off of its debt against its
far greater claim for damages in connection with these claims. See
id. para. 89.

The Master at first instance and the Justice who heard
the appeal de novo granted Bernum summary judgment for
Birch Lake’s debt and held that gross negligence had not been
proved in respect of drilling. However, both held that Birch
Lake’s counterclaim for damages in respect of Bernum’s lease
management should proceed to trial. On appeal, the Court of
Queen’s Bench of Alberta held that the 2007 CAPL precluded
Birch Lake from claiming set-off and declined to stay the
judgment against Birch Lake pending determination of its
counterclaim.
Reasoning and 2007 CAPL Interpretation

No Triable Issue Regarding Gross Negligence in the
Drilling of the Wells. The 2007 CAPL shields operators from
liability except in cases of “Gross Negligence and Wilful
Misconduct” and contractually defines this standard, which
previous versions of the industry agreement did not do. The
definition refers to an act or omission “that was intended to cause,
or was in reckless disregard of, or wanton indifference to,
[certain] harmful consequences . . . which the person acting or
failing to act knew (or should have known) would result . . . .” Id.
para. 31 (quoting 2007 CAPL § 1.2). The definition excludes
things “done or omitted in accordance with the express
instructions or approval of all Parties, insofar as the [thing] . . .
was inherent in those instructions or that approval.” Id. (quoting
2007 CAPL § 1.2).

Birch Lake submitted that a number of aspects of Bernum’s
drilling amounted to gross negligence. In particular, it argued that
the drilling mud system was problematic and that to use it on
the parties’ second well after the first had failed was grossly
negligent. Id. para. 40.

After a review of authority, the court held that the “[t]he
definition of gross negligence in the CAPL and the case law
all point to a degree of intentionality . . . .” Id. para. 48. Although
the judgment also invokes standards that seem to lack a mental
element (e.g., “a very marked departure from the standard
expected of an operator”), the court appears to have accepted that
“intentionality or conscious indifference” is necessary to ground
gross negligence and wilful misconduct. Id. paras. 51, 55.
Whether this reasoning will be followed in cases outside the
2007 CAPL context remains to be seen.

The court noted that a gross negligence analysis is fact-
and context-specific, and suggested that evidence of industry
practice would have assisted. On the record before it, the court
could not find that “utilization of a different mud system would
have led to a different result” and was unclear “what process
Bernum should have used to avoid the delays and loss of
production in question.” Id. paras. 49, 50. Further, the court noted
that Birch Lake had been kept informed by Bernum and had only
belatedly raised objections to the drilling operation. Id. para. 48.

Set-off Not Available to Birch Lake Due to 2007 CAPL
Exclusion. As noted, Birch Lake’s claim for damages was held to
be appropriate for trial. The court overturned a stay of Bernum’s
judgment pending determination of Birch Lake’s counterclaim on
the basis of equitable set-off. The court applied a provision of the
2007 CAPL that empowers an operator to maintain actions against
a nonoperator for unpaid amounts and interest “as if those
payment obligations were liquidated demands payable on the date
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they were due to be paid, without any right of that Non-Operator
to set-off or counter-claim.” Id. para. 91 (quoting 2007 CAPL
§ 5.5(B)(d)). To resist this outcome, Birch Lake submitted, inter
alia, that the parties had not intended to exclude set-off in cases of
gross negligence and breach of fiduciary duties, and that such an
interpretation was unconscionable. Id. paras. 98–100. However,
the court held that the 2007 CAPL affords an operator “expedited
and enhanced remedies not available to an ordinary creditor,”
which reflects “the high risk and high reward world of oil and gas
exploration.” Id. paras. 94, 95. While acknowledging that a
nonoperator can pursue claims against an operator sounding in
gross negligence or wilful misconduct, the court concluded that
“such claims cannot be raised as a means to refuse or delay
payment of operating costs due and owing.” Id. para. 104.

V I V E K  T . A .  W A R R I E R

A L E X  M A C D O N A L D

—  R E P O R T E R S  —

UNREASONABLY WITHHOLDING CONSENT UNDER
1990 CAPL OPERATING PROCEDURE

Overview
In IFP Technologies (Canada) v. Encana Midstream &

Marketing, 2014 ABQB 470, the court clarified for the first time
the circumstances in which a party that waives its right of first
refusal under article 24 of the 1990 CAPL Operating Procedure
(1990 CAPL) may reasonably withhold its consent to a disposi-
tion of the operator’s interest.
Background

IFP Technologies (Canada) Inc. (IFP) purchased an unusual
working interest in a heavy-oil field from Encana Midstream
and Marketing’s corporate predecessor, PanCanadian Resources
(collectively, Encana). The field was being developed with
conventional production, but it may have been a candidate
for enhanced production by steam-assisted gravity drainage
(SAGD) or other enhanced recovery methods. The agreements
between the parties limited IFP’s working interest to thermal and
enhanced production, with no benefit accruing to IFP for primary
production. See id. para. 33. The agreements did not require
Encana to undertake enhanced recovery operations.

In the early 2000s, Encana decided to pursue larger
scale SAGD projects elsewhere and put the field up for sale.
Article 24 of the 1990 CAPL addresses the disposition of
working interests. See id. para. 110. It stipulates that other
interest holders be granted a right of first refusal before any
party can dispose of its interest. The disposing party must
additionally obtain the other party’s consent, and such consent
cannot be “unreasonably withheld.” Id. para. 111.

Encana sent IFP a right of first refusal pursuant to the
1990 CAPL prior to finalizing the sale of its interest. Id.
para. 49. IFP waived its right of first refusal, but withheld its
consent on the basis that the disposition would be detrimental
to its working interest, since the purchaser intended to develop
the field only through conventional production and did not
have the technology to pursue enhanced recovery. Id. para. 52.

Despite IFP’s objection, Encana transferred its interest to the
purchaser, providing an indemnity for IFP’s non-consent. Id.
para. 53.

As expected, the purchaser proceeded with primary produc-
tion after the disposition, leading IFP to sue Encana for breach of
contract in the amount of $45 to $70 million. IFP contended that
the purchaser’s primary production would ruin the prospect for
thermal development, thereby substantially diminishing the value
of IFP’s minority working interest. In response, Encana argued
that IFP’s consent had been unreasonably withheld. Id. para. 112.
Key Issues and Reasoning

Did IFP Act Unreasonably in Withholding Its Consent to
Encana’s Proposed Disposition of Its Interest? The court
accepted the argument advanced by Encana’s counsel that IFP
acted unreasonably in withholding its consent. In doing so, the
court outlined a number of principles that will be relevant to
future cases involving withheld consent. For example, it stated
that the exercise before it involved “examining all the circum-
stances, including the commercial realities of the marketplace, the
status quo under the agreements, the economic impact of the
assignment and all other relevant factors . . . .” Id. para. 166.

In assessing these circumstances, the court did not find any
relevant oil and gas jurisprudence and so adopted several legal
principles from the landlord-tenant context, in particular that:

(1) “[t]he burden of proof is on the party asserting consent
was unreasonably withheld”;

(2) “[t]he party whose consent is required is entitled to base
its decision on its own interests alone”;

(3) “[a] party must not refuse consent where such refusal is
calculated to achieve a collateral purpose, or benefit, not
contemplated by the original contract”; and

(4) “[w]hether a person has acted reasonably in withholding
consent depends on all the factual circumstances.”

Id. paras. 153–56.
The court found that the status quo under the agreements

imposed no obligation on Encana to undertake thermal operations,
nor to protect the viability of such operations by refraining from
primary production. Id. para. 198. Any expectations to the
contrary were held unilaterally by IFP and not objectively
reasonable in light of the agreements. On the contrary, IFP had
previously permitted Encana to resume primary production on
several preexisting wells in order to avoid abandonment liabilities.
If IFP had wished to restrict primary production, it should have
incorporated such a restriction into the contract.

The court concluded that IFP was not prejudiced by the
disposition, since the purchaser did not acquire any rights under
the agreements not already held by Encana. It remarked that “it
was unreasonable for IFP to object to the disposition to [the
purchaser] on the grounds [the purchaser] would undertake
something [Encana] was entitled to do and in fact was doing.” Id.
para. 198. This suggests that withholding consent will be
unreasonable whenever the withholding party stands to receive as
much under the proposed disposition as it would have under the
original agreement.

What Were the Consequences of IFP Unreasonably With-
holding Its Consent? The court held that, as a result of IFP’s
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unreasonable withholding of consent, Encana was freed from the
consent requirement. Id. para. 216. In other words, the unreason-
able withholding of consent will vitiate the requirement that a
party obtain consent prior to disposing of its working interest.

The court also considered whether the purchaser had been
properly novated into the agreements, since novation without
consent is not possible at law. It reasoned that the CAPL 1993
Assignment Procedure, incorporated as a schedule to one of
the agreements, contractually modified the law. Its effect was
to make novation valid so long as “all prohibitions, limitations
or conditions (such as . . . a requirement for prior consent
from Third Party) applying to the Assigned Interest have been
complied with and satisfied pursuant to the Agreement.” Id.
para. 218. Having already concluded that the consent require-
ment was not breached in this case, the court had no problem
holding that Encana had complied with the assignment procedure
and that the purchaser had thus been properly novated. Id.
para. 219.

Effect of Contractual Limitation of Liability. The agreements
between the parties contained a clause limiting Encana’s liability
to $16 million in respect of any claims made by IFP. Since the
court resolved the case in Encana’s favour, it considered this
clause in the alternative, confirming that limitation of liability
clauses will be held enforceable in the absence of uncon-
scionability, oppression, or public policy reasons suggesting the
clause should be ignored. Id. para. 405. This is particularly true
where the contract has been negotiated by sophisticated business
entities. Although not surprising, the court’s conclusion provides
added confidence in the validity of limitation of liability clauses,
which are common in oil and gas contracts.
Significance

Going forward, this case signifies that the court will look at
all the circumstances and undertake a contextual analysis to
determine whether a party has unreasonably withheld consent
under the 1990 CAPL. This case is currently under appeal.
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M I C H A E L  R .  M C C A R T H Y

—  R E P O R T E R  —

BLM’S USE OF THE SIX-YEAR AVERAGE COMMODITY PRICE
WAS REASONABLE FOR DETERMINING MINING CLAIM
VALIDITY

In Freeman v. U.S. Department of the Interior, No. 1:12-cv-
01094, 2015 WL 1213657 (D.D.C. Mar. 17, 2015), the plaintiff
sued the U.S. Department of Interior (DOI) challenging the
Interior Board of Land Appeals’ (IBLA) affirmance of the Bureau
of Land Management’s (BLM) mine claim validity determination
that the plaintiff had not established the discovery of a valuable
mineral deposit. See United States v. Freeman, 179 IBLA 341,
GFS(MIN) 16(2010). The dispute stemmed from the plaintiff’s
ownership of 161 placer and association placer claims for nickel
in the Siskiyou National Forest in southern Oregon. Freeman,
2015 WL 1213657, at *3. The plaintiff applied for a mineral
patent on 151 of the claims in September 1992, before Congress
imposed the patent moratorium effective October 1, 1994, but the
moratorium prevented the BLM’s review and processing of the
plaintiff’s patent application. Id. The plaintiff then filed a plan of
operations with the U.S. Forest Service (Forest Service) in 2000,

continued on page 2
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C O N S T A N C E  L .  R O G E R S

—  R E P O R T E R  —

THE BLM’S FINAL HYDRAULIC FRACTURING RULES

On March 20, 2015, the Bureau of Land Management (BLM)
issued its final rule for hydraulic fracturing on federal and tribal
lands, and on March 26, 2015, the final rule and the BLM’s
responses to public comments were published in the Federal
Register. See Hydraulic Fracturing on Federal and Indian Lands,
80 Fed. Reg. 16,128 (Mar. 26, 2015) (to be codified at 43 C.F.R.
pt. 3160) (effective June 24, 2015).

The stated intent of the rule is to ensure the integrity of
hydraulically fractured wells, protect water quality, and provide
the public with information on fracturing fluid constituents. Id. at
16,128. The BLM received more than 1.5 million public com-
ments in the rulemaking process. Id.

The Western Energy Alliance and the Independent Petroleum
Association of America have challenged the rule in the U.S.
District Court for the District of Wyoming, arguing that the rule
is duplicative and will create an unnecessary regulatory burden.
See Petition for Review of Final Agency Action, Indep. Petroleum

continued on page 3
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NINTH CIRCUIT ADDRESSES EFFECT OF PRIVATE PARTY
SETTLEMENTS IN CERCLA CONTRIBUTION ACTIONS

On April 2, 2015, the U.S. Court of Appeals for the Ninth
Circuit held, among other things, that (1) in allocating liability to
a nonsettling defendant in a Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA), 42
U.S.C. §§ 9601–9675, contribution action, a district court has
discretion to determine the most equitable method of accounting
for settlements between private parties; and (2) a party can seek
contribution under 42 U.S.C. § 9613(f)(1) only for settlement
costs that were necessary response costs consistent with the
national contingency plan (NCP). See AmeriPride Servs. Inc. v.
Tex. E. Overseas Inc., 782 F.3d 474 (9th Cir. 2015).

The case arose out of contamination of the soil and ground-
water in an industrial area in Sacramento, California. Valley
Industrial Services, Inc. (VIS) operated an industrial dry cleaning
and laundry business at the site and released perchloroethylene
(PCE) into the environment during its operations. VIS eventually
merged into Texas Eastern Overseas, Inc. (TEO), which assumed
VIS’s liabilities. VIS was a wholly-owned subsidiary of Petrolane,
Inc. during part of the time VIS operated the site. In 1983,
Petrolane sold the site, ultimately to AmeriPride Services Inc.
(AmeriPride). During AmeriPride’s ownership of the site, there
were additional releases of PCE. “The contamination at the . . .
site migrated onto a neighboring property owned by Huhtamaki
Foodservices, Inc. (Huhtamaki), and contaminated groundwater
wells owned by California-American Water Company (Cal-Am).

continued on page 6
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which the Forest Service eventually denied, prompting the
plaintiff to file a takings lawsuit with the U.S. Court of Federal
Claims. Id. Because the takings lawsuit “turns on whether [the
plaintiff] possesses a compensable property right against the
United States,” the court of claims stayed the case and remanded
to the DOI for a determination of the validity of the plaintiff’s
placer claims. Id. The BLM commenced its validity determina-
tion, and the administrative law judge (ALJ) ruled “that the
plaintiff had ‘failed to establish . . . a discovery of a valuable
mineral deposit.’” Id. at *1. The IBLA affirmed the ALJ’s
decision. Id.

The plaintiff then sued the DOI, BLM, and IBLA under
the Administrative Procedure Act alleging that the validity
determination of the plaintiff’s placer claims was arbitrary
and capricious. See id. at *1 & n.2. Specifically, the plaintiff
challenged the determination that the plaintiff had not made a
discovery of a valid mineral deposit. Id. at *4.

To satisfy the validity requirement, “the discovered deposits
must be of such a character that a person of ordinary prudence
would be justified in the further expenditure of his labor and
means, with a reasonable prospect of success, in developing a
valuable mine.” Id. at *6 (quoting United States v. Coleman, 390
U.S. 599, 602 (1968)). Procedurally, in claim validity contest
proceedings the BLM has the initial burden before the ALJ of
presenting a prima facie case that a claim is invalid, after which
the burden shifts to the claimant to establish by a preponderance
of the evidence that the claim is valid. Id. at *3. Using its Mineral
Commodity Price Policy (MCP), the BLM applied a six-year
average for the price of nickel when determining the value of the
mineral deposit at two different points in time, October 1994 (the
date of the patent moratorium) and October 2000 (the date of the
Forest Service’s denial of the plaintiff’s plan of operations). Id. at
*7. The six-year average consisted of 36 months of average data
on each side of the two points in time being analyzed, with futures
prices used for the forward 36 months. Id. “In other words, the
MCP looks both backwards and forwards to estimate a reasonable
nickel price.” Id.

The issue was critical because the MCP price for October
1994 was $3 per pound, and for October 2000, it was $2.93 per
pound. At the time of the contest proceedings before the ALJ, the
nickel price was $21 per pound. Id. After taking testimony and
other evidence, the ALJ held that the plaintiff had not submitted
evidence justifying the use of a price higher than the MCP. Id. at
*8. The IBLA affirmed, finding that the evidence did not support
a price over $4 per pound. Id. The court affirmed the IBLA,
holding that “the application of the MCP in this case does not
conflict with the prudent-person standard.” Id. “Thus, the IBLA
did not substitute the MCP in place of the prudent-person
standard, but instead determined that the expected price of nickel
resulting from the MCP was consistent with the price a prudent
person would use in evaluating whether to proceed with the
development of a claim.” Id.
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Ass’n of Am. v. Jewell, No. 2:15-cv-00041 (D. Wyo. Mar. 20,
2015), 2015 WL 1293028. The State of Wyoming has also
challenged the rule, arguing that it exceeds the BLM’s jurisdiction
and conflicts with the Safe Drinking Water Act of 1974, 42
U.S.C. §§ 300f to 300j-25, which gives jurisdiction over under-
ground injection wells to the U.S. Environmental Protection
Agency (EPA). See Petition for Review of Final Agency Action,
Wyoming v. U.S. Dep’t of the Interior, No. 2:15-cv-00043 (D.
Wyo. Mar. 26, 2015), 2015 WL 1360202. The State of North
Dakota and the State of Colorado were granted intervention
status in Wyoming’s lawsuit on April 22, 2015.

While industry and the states have criticized the rule as being
unnecessary and duplicative, environmental groups have criticized
the rule for not going far enough. The rule is likely to continue to
draw criticism from all sides as it is implemented.

The significant requirements imposed by the rule include
submitting additional well information in an application for
permit to drill (APD) or sundry notice, prescribing casing and
cementing standards, monitoring of annulus pressure during
hydraulic fracturing operations, managing recovery fluids in
above-ground storage tanks, and disclosing drilling fluids in
FracFocus.
New Information Requirements for APDs

In addition to what the ADP process already requires, under
the new rule operators must submit a variety of information,
including the wellbore geology, depths of usable water, estimated
volume of fluid, estimated direction and length of fractures, and
location of other wells and fracture zones in the surrounding area.
The rule also requires an estimate of the vertical distance between
the fracture zone and the nearest usable water zone. See 43 C.F.R.
§ 3162.3-3(d) (effective June 24, 2015).
Casing and Cementing Standards

Casing and cementing programs must also satisfy certain
performance standards, including cement return and pressure
testing for surface casing, cement evaluation logs for intermediate
and production casing, remediation plans, and cement evaluation
logs for surface casing that does not meet specified performance
standards. The casing and cement program must provide for
cementing operation monitoring, mechanical integrity testing,
and certification prior to hydraulic fracturing. If the cementing
is found to be inadequate, the operator must notify the BLM
within 24 hours and submit a remedial action plan for approval.
After remediation is complete, the operator must verify that the
remediation was successful by submitting a cement evaluation
log or other approved method to the BLM at least 72 hours
before hydraulic fracturing commences. Id. § 3162.3-3(e).

Monitoring Annulus Pressure During Hydraulic Fracturing
The rule requires operators to continuously monitor and

record the annulus pressure at the bradenhead during hydraulic
fracturing. If pressures increase by more than 500 pounds per
square inch, the operator must stop fracturing operations and
determine the reasons for the increase. The operator must then
perform any required remedial action and a mechanical integrity
test prior to recommencing operations. Id. § 3162.3-3(g).
Managing Recovery Fluids in Above-Ground Storage
Tanks

The rule also requires operators to store all flowback and
produced water in rigid enclosed, covered, or netted and screened
above-ground tanks. Lined pits will be permitted only in limited
circumstances where the use of a tank is infeasible for environ-
mental, public health, or safety reasons, and a number of other
conditions are met. The above-ground tanks generally may be
vented, unless existing state or federal regulations otherwise
require vapor recovery or closed loop systems. The tanks must not
exceed a 500-barrel capacity, unless otherwise approved by the
BLM in advance. Id. § 3162.3-3(h).
Disclosing Chemicals Used in Hydraulic Fracturing
Through FracFocus

The rule requires operators to disclose the chemicals used
during the hydraulic fracturing process within 30 days after the
process ends. Chemical disclosures are permitted through the
FracFocus website, which currently has information on more than
94,000 wells. A number of states already require operators to use
FracFocus for chemical disclosure purposes. Id. § 3162.3-3(i).
Operators and other owners of confidential information may seek
trade secret protection for certain chemicals by submitting an
affidavit to the BLM. Id. § 3162.3-3(j).
Variance Process

The rule permits operators, states, or tribes to seek variances,
which may be granted, in the BLM’s sole discretion, “if the BLM
determines that the proposed alternative meets or exceeds the
objectives of the regulation for which the variance is being
requested.” Id. § 3162.3-3(k)(3). The authority to approve a
variance lies with the authorized officer for an individual variance
and the BLM State Director for state and tribal variances. Id.

Reporter’s Note: David Neslin and Josh Neely of Davis
Graham & Stubbs LLP assisted in preparing this summary of the
BLM’s hydraulic fracturing rule.

BLM OIL AND GAS LEASING RULES—ADVANCE NOTICE OF
PROPOSED RULEMAKING

On April 21, 2015, the BLM published an advance notice
of proposed rulemaking (ANPR), stating its intent to initiate a
dialogue about potential changes to the onshore oil and gas
regulations governing royalties, rentals, assessments, and bonding.
See Oil and Gas Leasing; Royalty on Production, Rental Pay-
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ments, Minimum Acceptable Bids, Bonding Requirements, and
Civil Penalty Assessments, 80 Fed. Reg. 22,148 (Apr. 21, 2015)
(comments due by June 5, 2015).

The ANPR contemplates several significant changes, includ-
ing adjusting the fixed 12.5% royalty rate on competitively bid
federal onshore leases, increasing annual rental payments, setting
minimum acceptable bids for competitive leases, and requiring
minimum bond amounts for reclamation and restoration following
either well abandonment or cessation of operations. BLM also is
exploring whether it should eliminate the current cap on civil
penalties for regulatory violations.
Royalty Rates

BLM’s existing regulations prescribe a fixed 12.5% royalty
for all oil and gas leases. 43 C.F.R. § 3103.3-1(a)(1). The ANPR
considers amending the regulations to give the Secretary of the
Interior “the flexibility to adjust royalty rates in response to
changes in the oil and gas market.” 80 Fed. Reg. at 22,148. The
ANPR states that this new approach would further the BLM goal
of “ensur[ing] that the American people receive a fair return on
the oil and gas resources extracted from BLM-managed lands.”
Id. Any rate adjustment would likely apply only to new
competitively issued leases issued after a final rule has been
promulgated. Id.

In the ANPR, the BLM seeks comments on, among other
things, whether: (1) the existing royalty rates provide the public
with a fair return; (2) the BLM should employ a sliding-scale rate,
a fixed rate, or some other rate structure; (3) the BLM should
impose different rates based on region, state, formation, resource
type, lease sale, or other category—or have a national rate; and
(4) the Secretary of the Interior should have authority to amend
the royalty rate on a lease-by-lease basis. Id. at 22,154–55.
Additionally, if the Secretary is allowed to amend the royalty rate
on a lease-by-lease basis, the ANPR seeks comments on whether
the rate should be set on a lease-sale basis or whether there should
be a national rate schedule that will be periodically updated on
either a fixed schedule (such as annually) or when circumstance
warrant (such as a price trigger). Id. at 22,155.
Annual Rental Payments

The ANPR also seeks comments on increasing the minimum
annual rental payments, which have not been changed since 1987.
The ANPR seeks comments regarding taking inflation and other
market factors into account in setting rental rates, and possibly
escalating the rental payments over time. Id.

Minimum Acceptable Bid
In the ANPR, the BLM states that “most parcels sell for well

in excess of the current minimum acceptable bid.” Id. at 22,153.
The ANPR discloses that section 17 of the Mineral Leasing Act
of 1920 (MLA), 30 U.S.C. § 226, authorizes the Secretary to
increase the minimum acceptable bid in order to “enhance
financial returns to the United States.” 80 Fed. Reg. at 22,153.
Bonding

The MLA requires financial assurances prior to commencing
lease operations “to ensure the complete and timely reclamation
of the lease tract, and the restoration of any lands or surface
waters adversely affected by lease operations . . . .” 30 U.S.C.
§ 226(g). The ANPR notes that the bond amounts have not been

increased since 1960. 80 Fed. Reg. at 22,154. The BLM is
considering amending the current bonding requirements because
the requirements “do not reflect inflation and likely do not cover
the costs associated with the reclamation and restoration of any
individual oil and gas operation.” Id.

Civil Penalties
The ANPR indicates that the BLM is also considering

changes to civil penalty assessments for various regulatory
violations, including entirely eliminating civil penalty caps or
increasing them. Id.

RENTALS DUE ON OFFSHORE LEASES SUBJECT TO LEASE
CANCELLATION

In Energy Resources Technology GOM, Inc., 185 IBLA 180,
GFS(OCS) 263(2015), Energy Resources Technology GOM, Inc.
(Energy Resources) appealed an order to pay from the Director
of the Office of Natural Resources Revenue (ONRR) unpaid
rentals of $918,720 on 11 Outer Continental Shelf (OCS) leases.
By regulation, the leases had a primary term of eight years, and
the regulations “stipulated that, ‘[f]or leases issued with an initial
term of 8 years, you must begin an exploratory well within the
first 5 years of the term to avoid lease cancellation.’” 185 IBLA
at 181 (alteration in original) (quoting 30 C.F.R. § 256.37(a)(3)
(2005) (currently at 30 C.F.R. § 556.37(a)(2))). After the fifth
lease year, ONRR’s predecessor delayed issuing courtesy notices
for rentals due for several of the rental years. Id. After issuing
invoices for some of those years, ONRR rescinded them to
consider if requiring rentals was the correct action. Id.

In the interim, Energy Resources relinquished the leases.
Energy Resources also responded to one of the demands for
payment, “arguing that each lease automatically terminated by
its own terms on the sixth anniversary when no exploratory wells
had been completed and no rent had been tendered.” Id. at 182.
The U.S. Department of the Interior disagreed, deciding that “an
8-year lease does not terminate automatically by operation of law
if it is not drilled within the first 5 years, but remains in its
primary term, accruing rental obligations, until cancelled by the
Department or relinquished by the lessee.” Id. Finding differences
between the Mineral Leasing Act of 1920 (which provides for
automatic lease termination of onshore leases for failure to pay
rent, see 30 U.S.C. § 188) and the Outer Continental Shelf
Leasing Act (OCSLA) (which does not provide for automatic
lease termination of offshore leases for failure to pay rent), the
IBLA found that “the Department must affirmatively act to cancel
a lease for failure to comply with lease provisions, including the
obligation to pay rent.” Id. at 184 (citing 43 U.S.C. § 1334(c); 30
C.F.R. § 556.77). The IBLA found that the language in OCSLA
regarding lease cancellation required affirmative action by the
Department to cancel the leases. Id.

The IBLA also found persuasive the following language from
leasing guidelines issued in 2001:

If you decide not to drill an 8-year lease within the first
5 years, you have forfeited the right to drill in the
remaining three years of the lease. However, the lease
continues in primary term and you are responsible for
payment of the 6th, 7th, and 8th year rental fees. To
avoid these additional rental fees, the lease must be
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relinquished prior to the expiration of the 5th year, or
future lease anniversary dates.

Id. at 183 (emphasis omitted) (quoting Minerals Mgmt. Serv.,
U.S. Dep’t of the Interior, “Outer Continental Shelf—Oil and
Gas Leasing Procedures Guidelines,” at 50 (OCS Report MMS
2001-076 Oct. 2001)).

DOT ISSUES FINAL OIL TRAIN RULES, ENHANCING
TECHNICAL AND OPERATIONAL STANDARDS

On May 1, 2015, the U.S. Department of Transportation
(DOT) announced a final rule regulating transportation of
flammable liquids by rail. See Hazardous Materials: Enhanced
Tank Car Standards and Operational Controls for High-Hazard
Flammable Trains, 80 Fed. Reg. 26,644 (May 8, 2015) (to be
codified at 49 C.F.R. pts. 171–174, 179) (effective July 7, 2015).
The final rule, developed by the Pipeline and Hazardous Materials
Safety Administration (PHMSA) and Federal Railroad Adminis-
tration (FRA), adopts requirements intended to reduce the impacts
and probability of accidents from train transportation of flamma-
ble liquids. Id.

Given the constraints on current pipeline capacity, and the
length of time now needed to secure authorization for new
pipelines, railroads are increasingly used to transport oil and gas
produced from new areas, especially Canadian oil fields and the
Bakken formation. A series of well-publicized derailments that
resulted in casualties and significant fire damage has heightened
public scrutiny of transporting petroleum products via rail. In
response, PHSMA and FRA developed the new rule.

The “oil train” rule applies to “high-hazard flammable trains”
(HHFT), which are defined as “a single train transporting 20 or
more loaded tank cars of a Class 3 flammable liquid in a
continuous block or a single train carrying 35 or more loaded tank
cars of a Class 3 flammable liquid throughout the train.” 49
C.F.R. § 171.8 (effective July 7, 2015). Some portions of the rule
apply to “high-hazard flammable unit trains” (HHFUT), defined
as “a single train transporting 70 or more loaded tank cars
containing Class 3 flammable liquid.” Id.

The rule establishes: (1) an enhanced tank car standard and
a retrofitting schedule for older tank cars carrying crude oil
and ethanol; (2) a new braking standard; (3) new operational
protocols, such as routing requirements, speed restrictions, and
information for local government agencies; and (4) new sampling
and testing requirements to better classify energy products placed
into transport. See 80 Fed. Reg. at 26,746–50.
Braking Systems

The new braking standard requires HHFTs traveling at
greater than 30 mph to have in place a functioning two-way
end-of-train device or a distributive power braking system. 49
C.F.R. § 174.310(a)(3)(i). By January 1, 2021, any HHFUT
traveling at greater than 30 mph is required to have an elec-
tronically controlled pneumatic (ECP) braking system. Id.
§ 174.310(a)(3)(ii); 9 C.F.R. § 179.102-10.
New Tank Car Standards

New tank cars designed for use in an HHFT, and constructed
after October 1, 2015, are required to meet enhanced DOT
Specification 117 design or performance criteria. 49 C.F.R.
§ 174.310(a)(4). Existing tank cars used in an HHFT must be

retrofitted in accordance with the DOT-prescribed retrofit design
or performance standard, which must be completed based on a
prescribed retrofit schedule. Id. § 174.310(a)(5).
Reduced Operating Speeds

The new rule establishes a maximum operating speed limit of
50 mph for all HHFTs in all areas. Id. § 174.310(a)(2). In
addition, any HHFTs that contain any tank cars not meeting the
enhanced tank car standards have a 40-mph speed restriction in
high-threat urban areas, as defined in the Transportation Security
Administration’s regulations. Id. (citing 49 C.F.R. § 1580.3).
Sampling and Testing for Classification of Unrefined
Petroleum-Based Products

The new rule also requires a sampling and testing program
for all unrefined petroleum-based products, such as crude oil.
Railroads must certify that such programs are in place, document
the testing and sampling program outcomes, and make infor-
mation available to DOT personnel. Id. § 173.41.
Rail Routing—Risk Assessment and Information

Under the new rule, railroads transporting HHFTs will be
required to perform a routing analysis that considers prescribed
safety and security factors and to select a route based on the
results. Id. § 172.820.

The rule also requires railroads to notify certain state, local,
and tribal officials, and to respond to inquiries from such officials’
state and/or regional fusion centers, and requires that state, local,
and tribal officials who contact a railroad to discuss routing
decisions are provided appropriate contact information for the
railroad in order to request information related to the routing of
hazardous materials through their jurisdictions. Id. § 172.820(g).
Legal Challenges

The new rule has been challenged by industry groups, local
governments, and environmental organizations. On May 11, 2015,
the American Petroleum Institute (API) filed a petition in the
U.S. Court of Appeals for the D.C. Circuit, saying that while API
and its members support better tank cars, companies need more
time to upgrade their fleets. The petition also asks the court to set
aside the new braking rules for being unproven and costly. See
Petition for Review, Am. Petroleum Inst. v. United States, No. 15-
1131 (D.C. Cir. May 11, 2015).

On May 13, 2015, the Village of Barrington and the City of
Aurora, Illinois, jointly petitioned the U.S. Court of Appeals for
the Seventh Circuit challenging certain exemptions under the
rule for shorter trains and claiming that the phase-out schedules
for certain tank cars are unreasonably long. See Vill. of Barrington
v. U.S. Dep’t of Transp., No. 15-2040 (7th Cir. filed May 13,
2015).

Finally, on May 14, 2015, a coalition of environmental groups,
including the Center for Biological Diversity, ForestEthics, Sierra
Club, Waterkeeper Alliance, Washington Environmental Council,
Friends of the Columbia Gorge, and Spokane Riverkeeper
petitioned the U.S. Court of Appeals for the Ninth Circuit,
claiming that the compliance time frames are too long and the new
tank standards are too weak, and seeking lower speed limits and
more public disclosure about the routing of trains carrying
flammable materials. See Sierra Club v. Sec’y of Transp., No. 15-
71461 (9th Cir. filed May 14, 2015).
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Chromalloy American Corporation, which owned property in the
vicinity of the . . . site, also released hazardous substances that
contributed to the contamination [at the site].” Id. at 480–81.
AmeriPride has been conducting cleanup activities at the site. Id.
at 481.

In January 2000, AmeriPride filed a complaint in district
court against VIS, Petrolane, TEO, and Chromalloy seeking to
recover its response costs at the site under CERCLA. Id. (citing
42 U.S.C. §§ 9607(a), 9613). AmeriPride ultimately entered
into settlement agreements with Chromalloy and Petrolane.
AmeriPride also entered into settlement agreements with Cal-Am
and Huhtamaki to resolve separate lawsuits brought by those
entities. The district court approved AmeriPride’s settlement
agreements in July 2007, adopting section 6 of the Uniform
Comparative Fault Act (UCFA) to determine how the settlements
will impact nonsettling parties. Id.

The litigation between AmeriPride and TEO, however,
continued. As part of that litigation, the district court ruled that
TEO was liable to AmeriPride for response costs under 42
U.S.C. § 9607(a). AmeriPride Servs., 782 F.3d at 482. The dis-
trict court’s next task was to determine the effect of AmeriPride’s
previous settlements in determining the amount of response costs
for which TEO was liable. Related to this, “TEO moved the court
for an order reasserting its previous ruling that the UCFA
proportionate share approach would apply to determine the effect
of AmeriPride’s settlements with Chromalloy and Petrolane.” Id.
The district court denied this motion, indicating that “it would use
equitable factors to allocate response costs between AmeriPride
and TEO, but that the liability of the settling parties ‘is measured
by the settlement that the court found fair and reasonable,’”
meaning that the court “would reduce AmeriPride’s claims against
TEO only by the dollar value of Chromalloy’s and Petrolane’s
settlements.” Id.

TEO also filed a motion in limine asking that the district
court enter “an order requiring AmeriPride to prove that its
settlements with Huhtamaki and Cal-Am were for necessary costs
of response incurred consistent with the NCP.” Id. The district
court denied TEO’s motion, finding that “because the response
action at the . . . site was NCP compliant, it did not need to make
an individual determination regarding whether the settlement with
Cal-Am and Huhtamaki met that criterion.” Id. The district court
ultimately entered its judgment against TEO, apportioning dollar
amounts for response costs. Id. TEO appealed that judgment to
the Ninth Circuit. Primarily at issue for the Ninth Circuit were the
district court’s determinations on TEO’s motions discussed above.

The first issue for the Ninth Circuit was whether the district
court applied the wrong method in determining the effect of
AmeriPride’s previous settlements with Huhtamaki and Cal-Am.
When a statute, such as CERCLA, does not provide an approach
for addressing settlements with less than all jointly and severally
liable tortfeasors, courts generally look to either the UCFA or the
Uniform Contribution Among Tortfeasors Act (UCATA). Id.
at 483.

The UFCA, which takes the proportionate share
approach, provides that when an injured party settles
with one of multiple tortfeasors, the settlement does not
discharge the nonsettling tortfeasors but reduces the
injured party’s claims against them by the amount of
the settling tortfeasor’s proportionate share of the
damages. Courts adopting [this] approach must therefore
“determine the responsibility of all firms that have
settled, as well as those still involved in the litigation.”
The nonsettling tortfeasors will be responsible only for
their proportionate share of the costs, even if the settling
tortfeasor settles for less than its fair share of the injury.
Under this approach, an injured party who settles for too
little may not receive full recovery.

Id. at 483–84 (footnotes omitted) (citations omitted) (quoting Am.
Cyanamid Co. v. Capuano, 381 F.3d 6, 20 (1st Cir. 2004)).

“The UCATA pro tanto approach provides that when an
injured party settles with one of two or more tortfeasors for the
same injury, the settlement does not discharge the nonsettling
tortfeasors but reduces the injured party’s claims against them
by the dollar value of the settlement.” Id. at 484. Under this
approach, “[i]f the settling tortfeasor settles for less than its
proportionate share of the injury, the nonsettling torfeasors will
end up paying more than their proportionate share.” Id. This
approach obviously encourages early settlement, but also has the
potential for unfair or collusive settlements. Id.

Despite previously adopting the UCFA approach in July
2007, the district court concluded at the motion in limine hearing
that it would not determine the proportionate share of the damages
attributable to the settling defendants, Chromalloy and Petrolane,
but would instead reduce the amount of AmeriPride’s claim by the
dollar amount paid by Chromalloy and Petrolane. Id. In effect, the
district court utilized the UCATA approach. TEO argued that
CERCLA requires courts to apply the UCFA proportionate share
approach. Id.

The Ninth Circuit found, consistent with the First Circuit,
that CERCLA does not mandate application of the UCATA or
UCFA approach, but instead that “a district court has discretion
under § 9613(f)(1) to determine the most equitable method
of accounting for settlements between private parties in a
contribution action.” Id. at 487. However, although courts have
discretion in allocating response costs, the Ninth Circuit found
that “they must exercise this discretion in a manner consistent with
§ 9613(f)(1) and the purposes of CERCLA.” Id. at 488. The Ninth
Circuit held that the district court abused its discretion by refusing
to assess the settling parties’ equitable share of fault, consistent
with the UCFA proportionate share approach, which the district
court had adopted in a previous ruling. At trial, the district court
effectively applied the UCATA pro tanto approach, which was not
consistent with its previous ruling. Id. at 488–89. Indeed, the
Ninth Circuit stated that “once a district court selects a method in
a final order approving a settlement agreement, failing to follow
that approach may produce a result that is inequitable and
inconsistent with CERCLA’s goals.” Id. at 488. Accordingly, the
Ninth Circuit remanded to the district court for further
proceedings. Id. at 489.

The Ninth Circuit next addressed TEO’s arguments that “the
district court erred by failing to determine whether AmeriPride’s
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settlements with Huhtamaki and Cal-Am were solely for ‘response
costs’ that were incurred consistent with the NCP . . . .” Id. Based
on its consideration of the relationship between the CERCLA
provisions for cost recovery and contribution actions—i.e.,
section 9607(a) and section 9613(f)(1)—the Ninth Circuit found
that “if a party who was liable under § 9607(a) entered into a
settlement agreement to discharge its CERCLA liability to a third
party, it can seek contribution under § 9613(f)(1) only for the
settlement costs that were for necessary response costs incurred
consistent with the NCP.” Id. at 490. According to the court:

[A]llowing a party to recover settlement money in a
contribution action under § 9613(f)(1) without first
requiring the party to prove that the settlement reim-
bursed the recipient for necessary response costs in-
curred consistent with the NCP could produce incongru-
ous results. For instance, AmeriPride could successfully
defend a § 9607(a) action brought by Huhtamaki or Cal-
Am by proving that Huhtamaki and Cal-Am’s response
costs did not comply with the NCP, settle with
Huhtamaki and Cal-Am for liability under state law,
and then seek contribution under § 9613(f)(1) against
TEO for the settlement monies it paid. Accordingly, the
district court erred in failing to determine the extent to
which the amounts paid by AmeriPride to Cal-Am and
Huhtamaki were consistent with the NCP[, and re-
manded accordingly].

Id. (citation omitted).

F E D E R A L  E N E R G Y

R E G U L A T O R Y  C O M M I S S I O N

S H E I L A  S L O C U M  H O L L I S

D E N N I S  J .  H O U G H

—  R E P O R T E R S  —

CEQ ISSUES DRAFT GREENHOUSE GAS GUIDANCE

Energy companies and project developers face a multitude
of authorization and permitting requirements on both the state
and federal agency levels. For proposed natural gas pipeline or
liquefied natural gas (LNG) terminal projects, one of those is the
environmental review performed by the Federal Energy Regula-
tory Commission (FERC) pursuant to its obligations under the
National Environmental Policy Act of 1969 (NEPA), 42 U.S.C.
§§ 4321–4347. Under NEPA, and the corresponding NEPA
regulations issued by the Council on Environmental Quality
(CEQ), 40 C.F.R. pts. 1500–1508, and the respective reviewing
agencies, federal agencies are required to consider the environ-
mental impacts of proposed federal actions, i.e., proposed
activities and projects that require federal approval or authoriza-
tion to carry out, before making a final decision on such action.
While the environmental review (NEPA review) conducted by
FERC could be described as comprehensive in its analysis and
discussion of impacts to the air, land, waterbodies, vegetation, and
animal and human populations, some view FERC as not going far
enough to capture all related environmental impacts.

In response to environmental advocates’ concerns that fed-
eral agency NEPA reviews, such as those performed by FERC for
natural gas pipeline or LNG projects, are not conducted using the
appropriate rigor or scope of analysis with respect to greenhouse
gas (GHG) emissions and climate change, the CEQ, on December
18, 2014, issued revised draft guidance concerning how federal
agencies should consider GHG emissions and climate change in
their NEPA reviews. See CEQ, “Revised Draft Guidance for
Federal Departments and Agencies on Consideration of GHG
Emissions and the Effects of Climate Change in NEPA Reviews”
(Dec. 2014) (Revised Draft Guidance), https://www.whitehouse.
gov/sites/default/files/docs/nepa_revised_draft_ghg_guidance_s
earchable.pdf. See also 79 Fed. Reg. 77,802 (Dec. 24, 2014).
Although the draft guidance has been made available for public
comment, it is not a rulemaking and does not constitute new
NEPA regulations. Nevertheless, the two main principles con-
veyed by the draft guidance are that an agency’s NEPA review
should consider “(1) the potential effects of a proposed action on
climate change as indicated by its GHG emissions; and (2) the
implications of climate change for the environmental effects of a
proposed action.” Revised Draft Guidance, at 3.

With respect to the first principle, the draft guidance explains
that agencies should use projected GHG emissions amounts
(including amounts of carbon sequestration and storage) when
assessing the proposed action’s effect on climate change. Id. at 8.
The CEQ explains that, in its view, proposed actions lead to
incremental, or project-by-project, climate change impacts, which
have not been afforded the appropriate level of attention and
analysis in prior NEPA reviews. Id. at 9. The CEQ advises that
agencies should perform a degree or level of analysis of the
proposed action’s GHG emissions and their effect on climate
change that is proportional to the quantity of those emissions. Id.
The draft guidance also sets forth a quantitative analysis baseline
whereby proposed actions with annual emissions greater than or
equal to 25,000 metric tons of CO2-equivalent would need to
include a detailed quantitative emissions analysis in the NEPA
review. Id. at 18.

What could be considered one of the more significant aspects
of the draft guidance involves the temporal and spatial proximity
or relationship between the proposed action and the environmental
impact. While both direct and indirect climate change effects
of the proposed action must be accounted for, the CEQ also
recommends an examination of certain “connected” actions, and
other activities that have a reasonably close causal relationship to
the proposed action. Id. at 11. Under this recommendation, a
NEPA review should consider emissions from activities occurring
prior to or “upstream” of the proposed action, as well as follow-on
or “downstream” activities. In addition, the standard consideration
of direct, indirect, and cumulative effects, as directed by the CEQ
regulations, must be conducted and included in the NEPA review.
Id. In the case of a proposed open pit mining project, NEPA
review would require an analysis of land clearing, access road
construction, transportation of the mined resource, resource
refining and processing, and use of the resource. Id. at 12.
Furthermore, NEPA analyses may include a review of the
applicable environmental laws and regulations, including emis-
sions targets, specific to the proposed action to give context and
a frame of reference to the impacts discussed therein. Id. at 14.
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In regard to the second principle, the agency performing the
NEPA review should analyze the effects that climate change
may have on the environmental impacts of a proposed action. The
draft guidelines recommend that agencies examine and compare
the current state of the environment to the condition of the
environment post-action, using a time frame concurrent with the
project’s anticipated lifespan. Id. at 21. Such analysis would
involve and focus on environmental impacts that are affected by
both the proposed action and the effects of climate change.
Examples provided in the draft guidelines include an analysis of
the construction, operation, and maintenance of projects located
near coastlines or in locations vulnerable to the effects of sea level
rise or storm surge, or projects dependent on the availability of
inland water supplies. See id. at 24–25.

The draft guidance has received mixed reviews, with industry
advocates opposing and environmental proponents praising it. It
is, however, unclear what will be adopted as final guidance, or
what the actual effect will be given that these guidelines will not
be incorporated with the CEQ’s regulations. Agencies performing
the environmental reviews would have to use their past experience
with NEPA when employing new guidelines, and even then the
methods and analyses will likely vary on a case-by-case basis.
Importantly, consideration of GHG emissions impacts is not a
matter limited to this draft guidance. At present there is one
case pending in the U.S. Court of Appeals for the D.C. Circuit
that has the potential to determine to what extent under NEPA
agencies are required to consider the impacts of natural gas
production—which would include air emissions impacts—even
if that production is not part of the proposed project. See Sierra
Club v. FERC, No. 14-1275 (D.C. Cir. filed Dec. 10, 2014).

C A L I F O R N I A —  O I L  &  G A S

K E V I N  L .  S H A W

L A N D E R  B R A N D T

—  R E P O R T E R S  —

DOGGR ISSUES EMERGENCY REGULATIONS REGARDING
CERTAIN INJECTION WELLS

The focus in California on hydraulic fracturing and injection
practices generally led to the discovery that the State permitted
disposal and enhanced recovery well injection into aquifers that
had not been certified as appropriate for fluid injection under the
federal Safe Drinking Water Act (SDWA), 42 U.S.C. §§ 300f to
300j-26. While there is a certain bureaucratic history as to how
this situation arose, commencing with an audit in 2010, federal
and state agencies are unable to state with certainty that under-
ground sources of drinking water are being protected from
contamination.

Accordingly, as part of an agreed plan with the U.S. Environ-
mental Protection Agency (EPA) to address the uncertainty,
California’s Division of Oil, Gas & Geothermal Resources
(DOGGR), which administers the underground injection control
(UIC) program under the SDWA, adopted emergency regulations
that became effective on April 20, 2015. See DOGGR, “Aquifer
Exemption Compliance Schedule Regulations—Final Text of
Emergency Regulations” (Apr. 20, 2015) (to be codified at Cal.

Code Regs. tit. 14, §§ 1760.1, 1779.1). The DOGGR notice
recites that as many as 2,500 wells may have been involved. See
DOGGR, “Aquifer Exemption Compliance Schedule Regula-
tions—Notice of Proposed Emergency Rulemaking Action”
(Apr. 2, 2015) (Emergency Rulemaking Notice). For each
implicated well, the operator has the option either to cease
injection or to obtain an exemption. Aquifer exemptions are
required to be proposed by DOGGR and approved pursuant to the
federal regulations at 40 C.F.R. § 144.7. See Cal. Code Regs. tit.
14, § 1760.1(a)(2). DOGGR describes its implementation scheme
as follows:

• October 15, 2015—shut-in deadline for wells injecting
into aquifers in non-hydrocarbon-producing zones where
the groundwater has less than 3,000 mg/L of total
dissolved solids (TDS), unless an aquifer exemption is
obtained;

• December 31, 2016—shut-in deadline for wells injecting
into 11 specific aquifers historically treated as exempt by
the EPA, unless the EPA takes further action to affirm
exemption of the pertinent aquifer(s) before that deadline;
and

• February 15, 2017—shut-in deadline for wells injecting 
into aquifers in non-hydrocarbon-producing zones where
the groundwater has between 3,000 and 10,000 mg/L
TDS, unless an aquifer exemption is obtained.

• February 15, 2017—shut-in deadline for wells injecting
into aquifers in hydrocarbon-producing zones where the
groundwater has less than 10,000 TDS, unless an aquifer
exemption is obtained.

Cal. Code Regs. tit. 14, § 1779.1(a)–(b).
DOGGR stated that it believes that many of the affected

aquifers will qualify for exemption. See Emergency Rulemaking
Notice, at 4. DOGGR also is expected to propose new permanent
regulations as well as part of a more comprehensive overhaul of
the injection regulation system.

LESSOR’S DUTY TO SUPPORT THE LESSEE

Grayson Service, Inc. v. Crimson Resource Management
Corp., No. 1:14-cv-01125, 2015 WL 1345806 (E.D. Cal. Mar. 23,
2015) is a follow-on case to an earlier state court proceeding.
Grayson Service, Inc. (Grayson) was the successor in interest to
the lessee, and Crimson Resource Management Corp. (Crimson)
was the successor in interest to the mineral owner/lessor under a
1936 oil and gas lease. The various working interest owners
apparently operated the property for many years, which included
utilization of a water supply well drilled on the leased premises.
Id. at *1. The relevant part of the leased land included a 250-acre
tract.

In 2012, the Kern County Water Bank Authority (KWBA)
claimed that it had “paramount title” to the lands and demanded
that Grayson cease operations and vacate a 23-acre portion of the
premises. Id. at *3. KWBA based its claim on a showing that it
had chain of title to the surface estate of the land extending back
to sovereignty. Apparently Crimson acquiesced to KWBA’s use
of other portions of the land as well. Id. at *4. KWBA brought an
action in state court to seeking to have Grayson “vacate the parcel,
remove all buildings, and cease all oil production, and quitclaim
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all rights to use the surface to KWBA.” Id. at *3. KWBA
prevailed at trial as to the 23-acre parcel. KWBA then entered that
portion of the leased lands and drilled a number of water
extraction wells. Subsidence occurred, damaging Grayson’s wells
and causing Grayson to vacate the remaining portion of the lands.
Id. at *4.

Grayson then brought this action in federal court claiming
that Crimson breached a number of lease provisions by “allowing”
KWBA to install water wells, which caused damage to Grayson.
However, on a motion to dismiss, the federal court rejected
Grayson’s lease-based arguments. Finding that the lessor never
warranted title to the property, the court found that Crimson did
not violate the covenant of quiet enjoyment or the implied
covenants of good faith or fair dealing. See id. at *8–11.

Grayson also claimed, but without citing details, that
Crimson’s predecessors in interest conspired with KWBA to
create KWBA’s claim of paramount title. The federal court did
not discuss the merits of this claim in the motion to dismiss
because Grayson did not present sufficient facts to make the claim
facially plausible. Id. at *8. The court appeared to cut off the
argument entirely, stating that “[d]efendants, as transferees of the
rights under the assignment of the lease, are not liable for any
breach of the contract by their predecessors.” Id.

Even though the state court did not adjudicate title to the
balance of the leased lands outside of the 23 acres, the federal
court concluded that nothing supported a contrary conclusion on
the remaining portion of the 250 acres. Id. at *9. As such, the
court dismissed the entire case, without leave to amend.

The federal court opinion says only that KWBA established
superior rights to the surface of the 23-acre parcel. There was no
discussion about whether rights to the mineral estate had been
adjudicated. While not stated, it may be that Grayson retained a
valid lease on the minerals, but due to the subsidence and
interference from KWBA, the surface owner had simply made it
impossible or impractical to continue to produce those minerals.

Therefore, even if the lessor conspires against the lessee and
frustrates the lessee’s ability to utilize the leased lands, as was the
case in Grayson, the lessee may not have any recourse against the
lessor in the absence of a violation of the express terms of the
lease.

BANKRUPTCY COURT EMPHASIZES PARTIES’ INTENT,
STATE LAW IN CHARACTERIZING OVERRIDING ROYALTY
INTERESTS

In In re Delta Petroleum Corp., No. 11-14006, 2015 WL
1577990 (Bankr. D. Del. Apr. 2, 2015), the bankruptcy court
considered competing motions for summary judgment as to
whether certain overriding royalty interests (ORRI) constituted
(1) mere contractual rights to payment that were discharged by the
confirmed chapter 11 reorganization plan; or (2) real property
interests that were not part of the estate in bankruptcy and, thus,
survived the trustee’s challenge. The court’s ruling emphasized
the importance of state law characterization of ORRIs, the parties’
intent as expressed in the documents, and state law recording and
notice rules.

Background
In 1994, an affiliate of defendant BWAB Limited Liability

Company (BWAB) acquired from Union Pacific Resources
Corporation an option to purchase a large number of properties,
including certain federal oil and gas leases at Point Arguello,
offshore Santa Barbara County, California (Properties). Id. at *1.
BWAB assigned its option to purchase to Whiting Petroleum
Corporation (Whiting). Whiting exercised the option in December
1994, acquired the Properties, and assigned to BWAB “an
overriding royalty consisting of an undivided Three and One-Half
Percent (3.5%) interest in Whiting’s Net Revenue Interest from
the Subject Properties” (1994 ORRI). Id. at *2. This assignment
was recorded in the official records of Santa Barbara County and
filed with the Minerals Management Service (MMS), Pacific OCS
Region. Id.

In 1999, Delta Petroleum Corporation (Delta) sought to
acquire Whiting’s interest in the Properties, but could not obtain
the required consents from other working interest owners. Id. at
*2–3. In a transaction designed to circumvent the consent
requirement, Whiting and Delta agreed that “Whiting would
convey to Delta a derivative product which would provide the
economic equivalent of conveying title to the Properties.” Id.
at *3. To implement this arrangement, Whiting executed an
assignment of its net operating interest (1999 NOI) to debtor
Delta. However, Delta did not record the assignment, “due to
Whiting’s concern that the other working interest owners would
consider such an action as a conveyance of legal title in violation
of its agreements with them.” Id. Later in 1999, Delta entered into
ORRI assignments with BWAB, granting an ORRI of 3%, and
with Aleron Larson, Jr., granting an ORRI of 1% (collectively,
1999 ORRIs), neither of which were recorded in the county real
property records, nor filed with the MMS. Id. at *3–4.

On December 16, 2011, Delta and some of its affiliates filed
for chapter 11 bankruptcy relief. On August 16, 2012, the court
confirmed the debtors’ reorganization plan. Neither BWAB nor
Larson filed claims, and apparently both continued to receive
payments under their respective ORRIs until September 2012. Id.
Following confirmation of the reorganization plan, Delta
Petroleum General Recovery Trust and one of the reorganized
debtors sought to recover post-petition payments to BWAB and
Larson.
The Court’s Analysis

The court recognized that California law classifies ORRIs as
interests in real property. Id. at *8. The 1994 ORRI conveyance
provided that it was to be governed by Colorado law. Id. at *7.
The court cites both Colorado and California law with respect to
the classification of the ORRI as an interest in real property. Id.
at *8. The court also notes that under section 4 of the Outer
Continental Shelf Lands Act, 43 U.S.C. § 1333(a)(2)(A), the law
of the adjacent state—California in this case—controls as to
various issues involving the classification of these federal lease
interests. See Delta, 2015 WL 1577990, at *13 n.23. In its
analysis of the 1994 ORRI, the court reasoned that the assignment
established the parties’ intent to grant BWAB a fractional interest
in the revenue from sale of the hydrocarbons attributable to
Whiting’s working interest. Id. at *9. The court also agreed with
a previous California opinion, which did not recognize a
distinction between an interest granted in net revenue interest and
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one granted in land or hydrocarbons. Id. (citing Schiffman v.
Richfield Oil Co. of Cal., 64 P.2d 1081 (Cal. 1937)). As such, the
court held that the 1994 ORRI should be characterized as an
interest in real property. Id. Consequently, the 1994 ORRI was
not a part of the estate in bankruptcy and the holder of the ORRI
was not obliged to file a proof of claim.

For comparison purposes, the bankruptcy court in a case
also involving offshore federal leases, but applying Louisiana
law, found that the analysis of the intent of the parties necessarily 
went beyond the four corners of the document. See In re ATP Oil
& Gas Corp., No. 12-36187, 2014 WL 61408 (Bankr. S.D. Tex.
Jan. 6, 2014); In re ATP Oil & Gas Corp., 497 B.R. 238 (Bankr.
S.D. Tex. 2013). That court held that under the Louisiana
Supreme Court’s decision in Howard Trucking Co. v. Stassi, 485
So. 2d 915 (La. 1986), the proper characterization of the transac-
tions depended on the true commercial nature of the transaction,
notwithstanding the explicit language of the transaction docu-
ments. The court concluded that “the best evidence of the parties’
intent [as to characterization] is what the parties agreed to do,”
i.e., the “economic substance of the transactions,” not the
description of the transaction set out in the transaction documents.
497 B.R. at 244–45 (emphasis omitted). It is not clear from the
opinion in the Delta case whether these sorts of arguments were
raised and argued.

Regarding the 1999 ORRIs, the plaintiffs argued that the
1999 NOI was not a real property interest and, consequently, the
1999 ORRIs could not be real property interests either. Delta,
2015 WL 1577990, at *10. The court found that there was an
issue of fact as to whether the parties intended the 1999 NOI to
be a real property interest or a contractual right to payment. Id. at
*12. Because an assignee’s rights are derivative of the assignor’s
rights, the court engaged in a two-part analysis of the ORRI
grant. First, the court examined the situation assuming that the
1999 ORRIs were real property interests. If the 1999 ORRIs were
real property interests under California law, then under Cali-
fornia’s recording statutes, holders must record the conveyances
of their interests in the county real property records to provide
constructive notice to subsequent purchasers or mortgagees. Id.
at *13 (citing Cal. Civ. Code §§ 1213, 1214). As the assignments
of the 1999 ORRIs were not recorded, and there were no
other facts constituting inquiry notice, the trustee in bankruptcy,
who stands in the position of a bona fide purchaser for value
and without notice, would be able to avoid the priority status
of the unrecorded 1999 ORRIs pursuant to Bankruptcy Code
§ 544(a)(3). Delta, 2015 WL 1577990, at *15.

In the alternative, the court assumed that the 1999 ORRIs
were not real property interests and concluded that they were pre-
petition contracts providing for payments to BWAB and Larson.
Id. at *15–16. The court reasoned that, although there were no
breaches prior to the effective date of the reorganization plan, the
contractual rights to payment were claims within the definition of
Bankruptcy Code § 101(5). Id. at *16. As such, to the extent that
the 1999 ORRIs were contractual rights to payment, they were
“claims” subject to the discharge provisions of the reorganization
plan. Id. Because BWAB and Larson did not file claims in the
bankruptcy proceeding, they lost their rights.

Although holders of the 1999 ORRI lost on summary
judgment, on a related question about whether they were entitled

to certain post-petition payments, the court noted that the parties
would be given an opportunity to brief the question of whether the
1999 ORRIs were “production payments” or “term overriding
royalty interests” pursuant to section 541 of the Bankruptcy Code.
Id. at *17.
Conclusion

The court’s ruling has several important reminders for
holders of ORRIs. Most importantly, the conveyance or reserva-
tion of an ORRI must comply with applicable state law concern-
ing the nature of the interest conveyed. This analysis should
examine (1) how ORRIs are typically characterized (real property
interests or contractual rights to payment); (2) whether the express
language of the conveyance and the underlying agreements clearly
expresses the intent of the parties regarding the interest conveyed;
and (3) if the ORRI is an interest in real property, whether the
state’s recording statute requires recording of the instrument in
order to create constructive notice that would prevent the trustee
in bankruptcy from asserting its status as a bona fide purchaser
without notice, thereby avoiding the ORRI.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS AFFIRMS DAMAGES AWARD FOR
DEDUCTIONS FROM ROYALTY PAYMENTS

In Patterson v. BP America Production Co., 2015 COA 28,
2015 WL 1090004, the Colorado Court of Appeals affirmed the
district court’s entry of judgment for the plaintiffs based on a jury
verdict. This case was filed in 2003 as a class action regarding gas
produced in Adams and Weld Counties and deductions that BP
America Production Company (BP), formerly known as Amoco
Production Company, made from royalty payments. The case has
previously been appealed twice. See Patterson v. BP Am. Prod.
Co., 159 P.3d 634 (Colo. App. 2006), rev’d, 185 P.3d 811 (Colo.
2008) (en banc) (reported in Vol. XXIII, No. 3 (2006) and
Vol. XXV, No. 3 (2008) of this Newsletter); Patterson v. BP Am.
Prod. Co., 240 P.3d 456 (Colo. App. 2010), aff’d, 263 P.3d 103
(Colo. 2011) (en banc) (reported in Vol. XXVII, No. 2 (2010) and
Vol. XXIX, No. 1 (2012) of this Newsletter). On the most recent,
second, remand, there was a jury trial with the result that the jury
awarded the plaintiffs (Royalty Owners) $7,941,809.23 in dam-
ages and the court added $32,273,817.00 in statutory prejudg-
ment interest, bringing the total judgment to $40,215,626.23. See
2015 COA 28, ¶¶ 16, 17. BP and the Royalty Owners appealed.

The interest award was based on Colo. Rev. Stat. § 5-12-
102(1)(b), which provides for 8% prejudgment interest. The
plaintiffs had requested prejudgment interest at a rate greater than
8% under Colo. Rev. Stat. § 5-12-102(1)(a), which provides that
“interest shall be an amount which fully recognizes the gain or
benefit realized by the person withholding such money or
property.” 2015 COA 28, ¶ 21 (quoting Colo. Rev. Stat. § 5-12-
102(1)(a)). The district court had granted BP’s motion on this
issue and dismissed, before trial, the claim for interest at a higher
rate. “During the applicable period, BP did not maintain royalties,
or the deductions withheld from royalties, in separate bank
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accounts. Instead, these funds were consistently placed in BP’s
master bank account and commingled with revenues from BP’s
other oil and gas operations throughout the United States.” Id.
¶ 26. The Royalty Owners’ experts analyzed records regarding the
annualized percentage return on capital costs for BP’s Colorado
oil and gas operations. Id. ¶ 28. However, the experts did not trace
the specific withheld funds to the Colorado operations and there
was no evidence regarding BP’s rate of return on its operations
throughout the United States or BP’s annual gain on its master
bank account. Id. The court found the Royalty Owners did not
“provide any causal link between the dollars withheld and an
actual gain or benefit realized by BP on those dollars.” Id. ¶ 31.
Thus, the court found there was no genuine issue of any material
fact and that the district court properly granted BP’s Colo. R. Civ.
P. 56(h) motion on this issue. Id. ¶ 34.

BP also argued that the district court erred in denying its
request for a directed verdict and for judgment notwithstanding
the verdict (JNOV) for two reasons: “(1) Royalty Owners could
not prove their fraudulent concealment and equitable tolling
claims for all class members; and (2) the evidence demonstrated
that Royalty Owners’ gas was undisputedly marketable at the well
and therefore the post-production deductions from Royalty
Owners’ royalties were proper.” Id. ¶ 35. The court of appeals
rejected these arguments.

The fraudulent concealment issue pertained to equitable
tolling of Colorado’s six-year statute of limitations. Id. ¶ 38
(citing Colo. Rev. Stat. § 13-80-103.5(1)(a)). BP had deposed
several members of the class, including several Royalty Owners
involved with the gas industry. Two of the Royalty Owners used
the netback methodology themselves. Another Royalty Owner
testified that the division and transfer orders provided notice that
BP might start deducting post-production costs. Id. ¶ 42. The
Royalty Owners had signed oil and gas division and transfer
orders that included the following language:

Settlements for gas shall be based on the net proceeds at
the wells after deducting a fair and reasonable charge for
compressing and making it merchantable and transport-
ing if the gas is sold off the property. Where gas is sold
subject to regulation by the Federal Power Commission
[FPC] or other governmental authority, the price appli-
cable to such sale approved by order of such authority
shall be used to determine the net proceeds at the wells.

Id. ¶ 3 (alteration in original).
When most Royalty Owners signed the lease

agreements and division and transfer orders, gas prices
were federally regulated, and Royalty Owners were paid
at the maximum lawful price, or the price stipulated by
the lease agreements. In the 1980s, the process of
deregulating the natural gas market began, and BP
gradually changed how Royalty Owners’ royalties were
calculated. BP began to employ a netback methodology
to calculate royalty payments, whereby BP deducted
from Royalty Owners’ royalty checks a proportionate
share of the post-production costs incurred to make the
gas marketable, including transportation, processing, and
refinement costs.

Id. ¶ 5. The royalty statements did not disclose these deductions.
Id. ¶ 6. The court of appeals reviewed the testimony of several

Royalty Owners who were gas industry participants, but con-
cluded that “reasonable jurors could find that these class mem-
bers, and the remainder of Royalty Owners, were ignorant of BP’s
concealed royalty deductions, relied on BP’s concealment, and
were unable, using reasonable diligence, to discover the conceal-
ment.” Id. ¶ 45. Thus, the court found “the district court did not
err in denying BP’s motions for a directed verdict and JNOV.” Id.

BP also argued that the Royalty Owners presented insuffi-
cient evidence to support the claim that the gas was not market-
able at the well. Id. ¶ 46. BP argued that “the district court should
have directed a verdict or granted JNOV on the issue.” Id. The
court of appeals disagreed. The court of appeals discussed prior
Colorado case law regarding allocation of post-production costs
and stated that “[t]he implied covenant to market obligates the
lessee (BP), not the lessors (Royalty Owners), to make the gas
marketable.” Id. ¶ 47. The court quoted and analyzed testimony
from BP’s experts and the Royalty Owners’ experts on the issue
of when the gas was first marketable. For example, the court noted
that the Royalty Owners’ experts testified that “BP could not sell
the gas ‘until it’s separated,’” that “there was ‘no index for
wellhead gas [and] no pricing for wellhead gas,’” and that “BP
consistently sold its gas products after fractioning or separating
out any impurities at BP’s processing plants.” Id. ¶¶ 57, 58
(alteration in original). BP’s experts testified that the gas con-
tained “‘relatively low levels’ of carbon dioxide and ‘negligible’
hydrogen sulfide,” and that “there [was] and continues to be an
active commercial market for raw gas at the wellhead.” Id. ¶¶ 59,
60 (alteration in original). There was evidence that some sales
occurred at the wellhead, but viewing the evidence in the light
most favorable to the Royalty Owners (because this was a
challenge for failure to grant directed verdict or JNOV) the court
found that “a reasonable person could believe Royalty Owners’
evidence and determine, for the purpose of calculating royalties,
that the wellhead was not the first market for gas extracted from
the wells . . . .” Id. ¶ 64.

BP also argued that “the district court erred in declining to
instruct the jury that ‘[i]f a person signs a contract without reading
it, that person is barred from claiming he or she is not bound by
what it says.’” Id. ¶ 66 (alteration in original). This related to the
ignorance requirement under the fraudulent concealment claim to
toll the statute of limitations. Id. ¶ 69. The court found that:

The crux of the contractual issue was not whether
Royalty Owners signed or read the contracts, or even
whether they were bound by the contractual language.
Rather, the issue was whether the contracts and the
additional evidence presented at trial adequately in-
formed Royalty Owners of BP’s intent to deduct post-
production costs from their checks.

Id. ¶ 72. Because BP’s proposed instruction “did not accurately
address the controversy,” the court of appeals held that the district
court’s refusal was reasonable. Id. ¶ 73.

BP’s final argument was that the district court erred in
denying BP’s motion to decertify the class. Id. ¶ 76. BP’s
argument pertained to the class members who were familiar with
the netback calculation method or who confirmed that the division
orders provided notice that BP was going to deduct the costs of
making gas marketable from the royalties. Id. ¶ 82. The court of
appeals rejected BP’s arguments that “(1) fraudulent concealment
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is inappropriate for class-wide resolution; (2) the court ignored
the vast differences between class members’ claims of ignorance,
reliance, and diligence; and (3) the court committed legal error
when it ignored evidence of Royalty Owners’ constructive
knowledge of, and subsequent ability to discover, the royalty
deductions.” Id. ¶ 85.

Regarding BP’s first argument, the court of appeals adopted
the Colorado Supreme Court’s prior conclusion that “fraudulent
concealment is appropriate for class-wide resolution.” Id. ¶ 86
(citing BP Am. Prod. Co. v. Patterson, 263 P.3d 103, 112–13
(Colo. 2011) (en banc)). As to BP’s second argument, the court
of appeals found that the district court had reviewed BP’s
arguments and the evidence and found that the differences among
class members did not defeat the class-wide inferences of
ignorance, reliance, and due diligence. Id. ¶ 87. Finally, regarding
BP’s third argument, the court of appeals noted that the district
court found that “[n]one of the deposition testimony . . .
establishe[d] that any of the corporate class members had actual
knowledge that [BP] was deducting costs prior to making royalty
payments,” and that the “Royalty Owners had no reason to suspect
that anything was being concealed from them and therefore no
duty to inquire into the deductions.” Id. ¶ 88 (second alteration in
original). As a result, the court of appeals affirmed the district
court’s decision denying BP’s motion to decertify the class.
Id. ¶ 89.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

KANSAS SUPREME COURT SLAYS ZOMBIE DEFEASIBLE TERM
MINERAL INTEREST

In Netahla v. Netahla, 346 P.3d 1079 (Kan. 2015), rev’g 307
P.3d 269 (Kan. Ct. App. 2014), the Kansas Supreme Court
reversed a decision of the Kansas Court of Appeals that would
have breathed new, and surprising, life back into an otherwise
terminated defeasible term mineral interest. See Vol. XXX, No. 4
(2013) of this Newsletter for a report on the court of appeals
decision. The facts can be summarized as follows: O, owner of
land in fee, enters into an oil and gas lease with X. Seven months
later, while the lease is still in effect, O conveys to A an undivided
one-half mineral interest in the land for 15 years and so long
thereafter as oil or gas is produced from the land. 346 P.3d at
1080–81. The deed creating the interest states: “Said land being
now under an oil and gas lease executed in favor of, as appears of
record, it is understood and agreed that this sale is made subject
to the terms of said lease, but covers and includes one-half of all
the oil royalty, and gas rental or royalty due and to be paid under
the terms of said lease.” Id. at 1080. A producing gas well was
completed on the land but was declared shut-in by the lessee with
no gas being produced from June 1, 1985, to 2003. The primary
term on A’s defeasible term mineral interest terminated on June 1,
1985. Id. at 1081.

Prior Kansas law provides that if the defeasible term mineral
interest does not contain a shut-in royalty clause, and the only
well capable of producing on the land is not being produced or

otherwise developed or operated, the defeasible term mineral
interest terminates. Id. at 1082 (citing Dewell v. Fed. Land Bank
of Wichita, 380 P.2d 379, 383 (Kan. 1963). However, in Dewell
each mineral owner entered into a separate lease after the interest
was granted; each lease contained a shut-in royalty clause. In
Netahla the original grantor entered into the lease containing the
shut-in royalty clause. Id. at 1082–83. The court of appeals held
that including the “subject to” language in the subsequent mineral
deed expressly incorporated the lease terms, including the shut-in
royalty clause, into the mineral deed. Id. at 1081. The supreme
court rejected that argument and chose to follow two Texas Court
of Appeals cases interpreting identical language under similar
facts that held the “subject to” language was used only to alert the
grantee that its interest was burdened by a prior lease. Id. at 1083
(citing Kokernot v. Caldwell, 231 S.W.2d 528 (Tex. Civ. App.
1950); Investors Royalty Co. v. Childrens Hospital Med. Ctr., 364
S.W.2d 779 (Tex. Civ. App. 1963)).

The Kansas Supreme Court reaffirms the Dewell rule that
“absent a provision in a mineral deed stating otherwise, the
payment of shut-in royalties pursuant to a lease is not the
equivalent of actual production or development.” Id. at 1085.
Although it is possible for a grantor to confer on a grantee the
benefits of savings clauses in an existing or future lease, the court
holds that common “subject to” language does not have that
effect.

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

S T E P H A N I E  N .  M U R P H Y

—  R E P O R T E R S  —

LOUISIANA THIRD CIRCUIT DETERMINES THAT A LIEU
WARRANT ISSUED PRIOR TO 1921 CONVEYS MINERALS

In Midstates Petroleum, LLC v. State Mineral & Energy
Board of State, 2014-1168 (La. App. 3d Cir. 4/15/15); 2015
WL 1650549, the Louisiana Third Circuit Court of Appeals
affirmed that a lieu warrant issued prior to 1921 is a contractual
obligation owed by the State of Louisiana to convey land with
minerals that cannot later be altered or impaired by constitutional
amendment. In 1858, the State sold a piece of land, including both
the surface and the minerals, to John Laidlaw. Id. at *1. After later
determining that the State did not own just title to that land, it
issued a lieu warrant in 1888 to Laidlaw that would allow him
to obtain suitable land comparable to that previously sold. Id.
In 1943, Laidlaw’s heirs applied for and obtained a patent to
satisfy the rights acquired under the 1888 lieu warrant. Id.
Laidlaw’s heirs, in 2011, claiming ownership of the undivided
interest in the minerals of the property, granted an oil, gas, and
mineral lease. Id. The State also claimed to have ownership of the
minerals, however, asserting that the Louisiana Constitution
passed in 1921 imposed a mineral reservation on any and all
property subsequently sold by the State, including the 1943
patent. Id.

The district court held that the Laidlaw heirs owned the
minerals because the State obligated itself to transfer a tract of
land with minerals in 1888, via a lieu warrant, which pre-dated
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the passage of the 1921 mineral sale prohibition. Id. at *2. The
court of appeals agreed. In reaching its conclusion, the court
relied heavily on the Louisiana Supreme Court decision of State
ex rel. Hyams’ Heirs v. Grace, 1 So. 2d 683 (La. 1941), which
held that a lieu warrant is a contract between the State and the
holder that cannot later be impaired because it would be a
violation of the Contracts Clause of the United States and
Louisiana Constitutions. Midstates, 2015 WL 1650549, at *5. The
court dismissed the State’s argument that Justiss Oil Co. v.
Louisiana State Mineral Board, 45,212 (La. App. 2d Cir.
4/14/10); 34 So. 3d 507, was applicable, stating that this decision
was “simply incorrect and in direct contravention of the [Hyams
decision].” Midstates, 2015 WL 1650549, at *7. Accordingly, the
State cannot invoke section 2, article 4 of the 1921 Louisiana
Constitution to prohibit the conveyance of minerals in a patent
applied for and issued after 1921 to satisfy a lieu warrant applied
for and issued prior to 1921.

FIFTH CIRCUIT INTERPRETS DAYWORK OIL AND GAS
DRILLING CONTRACT

In Zenergy, Inc. v. Performance Drilling Co., No. 14-60152,
2015 WL 1187739 (5th Cir. Mar. 17, 2015), the U.S. Court of 
Appeals for the Fifth Circuit held that the oil and gas operator, not
the drilling contractor, bore all of the risk for a deviated wellbore
under an International Association of Drilling Contractors form
onshore daywork drilling contract (Contract). Here, Zenergy, Inc.
(Zenergy) hired Performance Drilling Co., LLC (Performance) to
drill a vertical oil well with a bottomhole depth of 11,800 feet
in Calcasieu Parish, Louisiana. Id. at *1. Under the Contract,
Performance was to provide a conventional drift indicator to
measure the deviation of the wellbore. Per Zenergy’s instructions,
Performance conducted deviation surveys every 1,000 feet. After
several weeks of drilling with minimal deviation, a survey at
9,504 feet reported a deviation of seven degrees. Zenergy called
in a third-party contractor to review the survey. After the third-
party contractor mistakenly reviewed data from a different survey
(showing only two degrees of deviation), Zenergy instructed
Performance to resume drilling. Subsequently, the surveys
continued to report deviations of two degrees or less until a depth
of 11,060 feet. After a third-party contractor came out to “log”
the well, it was reported that it was severely deviated by
approximately 20 degrees. Id. “Zenergy paid Performance for
only the days during which the wellbore was deviated by less than
five degrees.” Id. at *2. Suit was filed under various Louisiana
laws, including breach of contract. After a six-day jury trial, the
jury returned a verdict that Performance was not liable. Zenergy
appealed. Id.

The Fifth Circuit first discussed that a daywork contract
generally provides that “the operator pays the contractor a fixed
price per day to drill the well and assumes all of the risks of the
drilling operation except for those expressly assigned to the
contractor.” Id. at *3. “At the other end of the spectrum is the
turnkey contract, in which the operator pays the contractor a fixed
price for drilling the well to a specific depth or formation and the
contractor assumes considerably more risk due to his general
control over the drilling operation.” Id. “The hallmark of each
type of contract is the amount of control the operator has over the
drilling operation.” Id. The court highlighted that “under a
daywork contract the contractor has less control over the drilling

operation than under a turnkey contract, [and] the contractor
assumes only ‘specified risks, while the general risk of delay and
the risk of liabilities not assumed by the contractor are on the
operator.’” Id. (quoting Owen L. Anderson, “The Anatomy of an
Oil and Gas Drilling Contract,” 25 Tulsa L.J. 359, 375 (1990)).

Although Zenergy argued that Performance breached the
Contract, the court held that none of the provisions of the Contract
dictated the allocation of the risk of a deviated wellbore. Id. The
court determined that Performance’s requirement to “furnish
equipment, labor, and perform services . . . for a specified sum per
day under the direction, supervision and control of [Zenergy]”
pursuant to the Contract was not a guarantee of the final product
of those services. Id. at *4 (alteration in original). To hold
differently, the court opined, “would subvert the plain language of
the Contract and the intent of the parties,” which would not
comport with the requirements of La. Civ. Code Ann. arts. 2054
and 2045. Zenergy, 2015 WL 1187739, at *4.

LOUISIANA THIRD CIRCUIT ADDRESSES DEFENSE AND
INDEMNITY AGREEMENTS BETWEEN OIL AND GAS CO-
DEFENDANTS

In Carmichael v. Bass Partnership, 2014-1134 (La. App. 3
Cir. 3/11/15); 2015 WL 1035976, the Louisiana Third Circuit
Court of Appeals found that a working interest owner was not
entitled to defense or indemnity from another working interest
owner for liability relating to remediation of the property. Here,
the landowners sued several working interest owners, including
the operator, alleging that their property had been damaged by
exploration and production activities associated with the Hebert
No. 1 Well and the Hebert No. 1 Saltwater Disposal Well in the
Leleux Field, Acadia Parish. Id. at *1. The plaintiffs subsequently
settled their lawsuit; however, claims remained between two co-
defendants, Bass Partnership (Bass) and Continental Land &
Fur Company (Continental), based on reciprocal defense and
indemnity claims. These claims were based on letter agreements
dated January 18, 2000, in which Continental agreed to assign its
working interest to Bass. Id. Continental maintained that Bass
should pay defense expenses because Bass agreed to defend and
indemnify Continental for liability arising out of plugging,
abandoning, and location restoration of the Carmichaels’ property
after assignment to Bass. Id. at *3. Bass, on the other hand,
asserted that Continental owed Bass a share of defense costs and
the settlement because liability for damages arose during the time
Continental owned a working interest lease. Id. In response,
Continental argued that its obligation to indemnify Bass was
limited under the letter agreement to liability arising out of
“ownership” or “title” and not operations. Id.

The letter agreement required Continental to defend and
indemnify Bass for “liability of whatsoever kind arising out of or
incident to the ownership of [Continental] of the Properties prior
to the Effective date.” Id. at *5. Extrinsic evidence produced at
trial revealed that most of the contamination of the property
occurred prior to the effective date. Id. at *6. Continental, aware
of this damage, paid Bass at that time for remediation costs in
exchange for relief of any obligation to restore the property. Id.
The court found that the intent of the letter agreement was that
Bass was obligated to defend and indemnify Continental for any
cost relating to plugging, abandoning, and remediation of the
property as defined by the letter agreement. Id. at *7. The court
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found that this included all liability relating to naturally occurring
radioactive material and chloride contamination whether or not
caused by operations before or after the date of the letter
agreement. Id.

LOUISIANA THIRD CIRCUIT DECIDES SUBSEQUENT
PURCHASER RULE IS APPLICABLE TO MINERAL LEASES

The plaintiffs in Bundrick v. Anadarko Petroleum Corp.,
2014-993 (La. App. 3 Cir. 3/4/15); 159 So. 3d 1137, owned
interests in property allegedly contaminated from past oil and gas
activities. “[T]he plaintiffs acquired the immovable property after
the expiration of the mineral leases at issue and they did so
without obtaining an assignment of their predecessor-in-interest’s
rights to proceed against the responsible parties for contamination
to the land.” Id. at 1140. The issue presented was whether the
subsequent purchaser doctrine prohibited plaintiffs’ recovery
against the former mineral lessees. Id. at 1141.

The Third Circuit held that it did because there was no clear
assignment or subrogation of the rights belonging to the owner of
the property when the damage was inflicted. Id. at 1143. The
court found that the Louisiana Supreme Court’s instruction in
Global Marketing Solutions, LLC v. Blue Mill Farms, Inc., 2013-
2132 (La. App. 1 Cir. 9/19/14); 153 So. 3d 1209, to consider its
ruling in Eagle Pipe & Supply, Inc. v. Amerada Hess Corp., 2010-
2267 (La. 10/25/11); 79 So. 3d 246, is “a recognition that the
subsequent purchaser rule applies in matters involving mineral
leases.” Bundrick, 159 So. 3d at 1143. The court further rejected
the argument that the plaintiffs had a cause of action for
remediation “pursuant to Article 11 of the Louisiana Mineral
Code, because mineral rights are real rights . . . [that] pass with
the property to a subsequent purchaser without the need for
specific assignment or subrogation.” Id. The court found that
while “mineral rights are real rights, that status is reserved to the
mineral lessee and not the mineral lessor.” Id.

OIL AND GAS COMPANIES HAVE NO SPECIFIC DUTY UNDER
LOUISIANA LAW TO PROTECT MEMBERS OF THE PUBLIC
FROM THE RESULTS OF COASTAL EROSION

In Board of Commissioners of Southeast Louisiana Flood
Protection Authority-East v. Tennessee Gas Pipeline Co., No. 13-
5410, 2015 WL 631348 (E.D. La. Feb. 13, 2015), the U.S.
District Court for the Eastern District of Louisiana determined
that oil and gas companies do not owe a specific duty to the state
flood control authority or the public for operations that allegedly
caused coastal erosion. The Board of Commissioners of the
Southeast Louisiana Flood Protection Authority-East, individually
and on behalf of three local levee districts, brought suit against 88
oil and gas companies operating in the “Buffer Zone.” Id. at *1.
Plaintiff alleged that Defendants’ oil and gas operations “led to
coastal erosion in the Buffer Zone, making south Louisiana more
vulnerable to severe weather and flooding.” Id. Defendants filed
a motion to dismiss on the basis that Plaintiff could not state a
viable claim against them. Id.

The court noted that Louisiana courts employ a duty-risk
analysis, pursuant to La. Civ. Code Ann. art. 2315, which requires
a plaintiff to show five elements, including that the defendant’s
substandard conduct was a legal cause of the plaintiff’s injuries.
2015 WL 631348, at *9. Thus, the court was tasked with

determining “whether a statute or rule of law imposes a duty on
Defendants, for the benefit of Plaintiff, to prevent the loss of
coastal lands in the Buffer Zone, mitigate storm surge risk and/or
prevent the attendant increased flood protection costs incurred by
Plaintiff.” Id. at *10.

At the outset, the court noted that it “has already opined that
oil and gas companies do not have a duty under Louisiana law to
protect members of the public from the results of coastal erosion
allegedly caused by [pipeline] operators that were physically
and proximately remote from plaintiffs or their property.” Id.
(alteration in original) (internal quotation marks omitted). Thus,
“[s]ince the general duty articulated by Article 2315 is insufficient
to satisfy Plaintiff’s burden under the duty-risk analysis, Plaintiff
turns to the Rivers and Harbors Act, the Clean Water Act, and the
Coastal Zone Management Act to establish the requisite standard
of care.” Id. The relevant inquiry, the court opined, was “whether
the enunciated rule or principle of law extends to or is intended to
protect this plaintiff from this type of harm arising in this
manner.” Id. (emphasis omitted) (quoting Roberts v. Benoit, 605
So. 2d 1032, 1044–45 (La. 1991)).

The court concluded that these statutes do not impose a duty
on Defendants to protect Plaintiff from the harm alleged because
even where “Plaintiff may derive some benefit from Defendants’
compliance with those statutes, Plaintiff is not an intended
beneficiary under any of them.” Id. at *12. In reaching this
conclusion, the court disregarded Plaintiff’s argument that there
is a duty under state law when applying these statutes, because the
plaintiff here was not an intended beneficiary under any of those
statutes. Id. at *13. The court held:

It is not enough for Plaintiff to assert that it is a
beneficiary of the federal statutes at issue. Rather, . . .
Plaintiff must demonstrate as a matter of law that
Defendants owe a specific duty to protect Plaintiff from
the results of coastal erosion allegedly caused by
Defendants’ oil and gas activities in the Buffer Zone.
Plaintiff has not and cannot make that showing under
[these statutes]. Accordingly, the Court is compelled to
conclude that Plaintiff has not stated a viable claim for
negligence.

Id. at *14 (footnote omitted). The court also found that Plaintiff
failed to state a claim for (1) strict liability, (2) interference with
natural servitude of drainage, (3) nuisance, and (4) breach of
contract, ultimately dismissing all of Plaintiff’s claims against the
oil and gas defendants. See id. at *14–22.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

OIL AND GAS BOARD ADOPTS POLICIES AND RULES IN
RESPONSE TO TUSCALOOSA MARINE SHALE OPERATIONS,
BUT WITH STATEWIDE APPLICATION

In Vol. XXXI, No. 4 (2014) of this Newsletter the report
stated that the substantial development in the Tuscaloosa Marine
Shale (TMS) formation in southwest Mississippi had created a
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number of issues for the Mississippi State Oil and Gas Board
(MSOGB), which administers these operations. The MSOGB has
responded in several different ways.

On January 21, 2015, the MSOGB adopted four separate
policy statements as follows:

(1) Policy Relating to Factors to Be Considered in Resolv-
ing the Issue of Competing Dockets;

(2) Policy Relating to Completeness of Drilling Permit
Applications;

(3) Policy Relating to Drilling Unit Descriptions; and
(4) Policy Regarding 100% or “Simple” Integration Dockets

Under Miss. Code Ann. § 53-3-7(1) (1972).
These policies, interestingly, are not limited to TMS wells and
units but apply to all wells and units in the state.

On the MSOGB’s own motion, it filed a petition for the
January 21, 2015, meeting of the MSOGB to amend and revise
Statewide Rule 61 (Firewalls) to prescribe new standards
governing the construction and operation of dikes or firewalls
surrounding oil tanks and saltwater tanks. See Docket No. 3-2015-
D. This change would most affect TMS wells due to their high
flow rates. This petition has not been heard and was continued at
the April 15, 2015, meeting. See Order No. 217-2015.

At its April 15, 2015, meeting, the MSOGB amended
Statewide Rule 6 (Well Signage—Identification of Well and
Restrictions to Access), which provides for warning and informa-
tion signage for oil and gas wells, tanks, and compressor stations,
to also require warning and information signage for oil, gas, and
saltwater flow lines. Effective July 15, 2015, such signs shall be
placed along the flow lines not more than 500 feet apart. See
Docket No. 92-2015-D; Order No. 234-2015. This minor change
is not TMS related.

N E V A D A  —  M I N I N G

T H O M A S  P .  E R W I N

—  R E P O R T E R  —

RULE AGAINST PERPETUITIES DOES NOT APPLY TO ROYALTY
PROVISION IN MINING CONTRACT

In Bullion Monarch Mining, Inc. v. Barrick Goldstrike
Mines, Inc., 345 P.3d 1040 (Nev. 2015), answering certified
questions from 686 F.3d 1041 (9th Cir. 2012), the Nevada
Supreme Court accepted certified questions from the U.S. Court
of Appeals for the Ninth Circuit. The following questions were
certified: (1) whether, under Nevada law, the rule against perpetu-
ities applies to an area-of-interest provision in a commercial
mining agreement; and (2) if the rule against perpetuities does
apply, whether reformation of the agreement is available under
Nev. Rev. Stat. § 111.1039(2). 345 P.3d at 1040. See Vol. XXX,
No. 2 (2013) of this Newsletter.

On March 26, 2015, the Nevada Supreme Court held that the
rule against perpetuities does not apply to area-of-interest royalty
provisions in commercial mining contracts. 345 P.3d at 1044.
Because the rule does not apply, the supreme court found no need
to address the second certified question. Id.

The case arose from an agreement entered in 1979 pursuant
to which Bullion Monarch Mining, Inc. (Bullion Monarch)
reserved a 1% net smelter returns royalty on certain mining claims
in Nevada’s Carlin Trend. The royalty instrument provided that
the royalty would apply to properties acquired in the area of
interest defined in the royalty instrument. During the 1990s,
Barrick Goldstrike Mines, Inc. (Barrick) acquired an interest in
the properties subject to the royalty.

In 2009, Bullion Monarch sued Barrick in the U.S. District
Court for the District of Nevada claiming that the royalty applied
to other properties that Barrick owned in the area of interest.
These properties were not described in the instrument by which
Bullion Monarch reserved the royalty. Among the defenses
Barrick asserted was that the area-of-interest royalty provision
violated the rule against perpetuities and was void.

On February 7, 2011, the district court entered summary
judgment in favor of Barrick, holding that a royalty imposed on
lands acquired subject to an area-of-interest provision is a
nonvested interest subject to a 21-year perpetuities period. See
Bullion Monarch Mining, Inc. v. Barrick Goldstrike Mines, Inc.,
No. 3:09-cv-00612, 2011 WL 484295 (D. Nev. Feb. 7, 2011).
The court held that “[w]hen the parties to a transaction are
corporations and no measuring lives are specified in the
agreements,” the perpetuities period is 21 years, and that a
contractual term greater than 21 years is void because the
contingent event of acquisition of a property within the area of
interest could occur at any time following 21 years, thus violating
the rule against perpetuities. Id. at *8. The court also held that
Nevada’s rule against perpetuities reformation statute does not
apply to nondonative commercial transactions. Id. at *8–9 (citing
Nev. Rev. Stat. § 111.1039(2)). The court concluded that an area-
of-interest clause in a contract between two corporations would be
void ab initio if the area-of-interest provision applied to property
interests after 21 years. Id. at *9.

Bullion Monarch appealed to the Ninth Circuit. On June 13,
2012, the Ninth Circuit entered its order certifying the questions
to the Nevada Supreme Court. The supreme court found that the
rule against perpetuities was developed to promote public policy
by ensuring that property remained alienable. Noting that the
Nevada legislature exempted commercial, nondonative transfers
from the statutory rule against perpetuities, the court concluded
that applying the rule to area-of-interest royalty agreements does
not further public policy and makes little sense in the world of
commercial transactions. 345 P.3d at 1044. It held that as a matter
of public policy the rule against perpetuities should not apply to
nondonative transfers. Id. (citing Nev. Rev. Stat. § 111.1037).

On April 24, 2015, the Ninth Circuit reversed the summary
judgment in favor of Barrick and remanded the matter for further
proceedings in the district court. See Bullion Monarch Mining,
Inc. v. Barrick Goldstrike Mines, Inc., No. 11-15479, 2015 WL
1873142 (9th Cir. Apr. 24, 2015).
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N E W  M E X I C O  —  M I N I N G

S T U A R T  R .  B U T Z I E R

—  R E P O R T E R  —

COURT OF APPEALS UPHOLDS NEW MEXICO’S COPPER
MINE RULE

On April 8, 2015, a unanimous three-judge New Mexico
Court of Appeals panel affirmed the New Mexico Water Quality
Control Commission’s (WQCC) recently enacted regulations
pertaining to ground water protection and supplemental permitting
requirements for copper mine facilities (Copper Mine Rule), N.M.
Code R. § 20.6.7. See Gila Res. Info. Project v. WQCC, Nos.
33,237, 33,238, 33,245, 2015 WL 1587396 (N.M. Ct. App. Apr.
8, 2015). As reported in Vol. XXX, No. 4 (2013) of this
Newsletter, the Copper Mine Rule is a set of regulations
comprising detailed technical requirements for the protection of
ground water keyed to specific types of copper mining units,
including open pits, waste rock piles, leach stockpiles, processing
facilities, tailings impoundments, tanks, pipelines, etc. The rule
also includes detailed mine closure requirements. The copper
mine-specific requirements arose from a legislative mandate in
2009 amendments to the New Mexico Water Quality Act (WQA),
N.M. Stat. Ann. §§ 74-6-1 to -17, and were developed and
proposed in a rulemaking petition by the New Mexico
Environment Department (NMED) after it had convened and
received input from a technical advisory working group and
stakeholder committee that met regularly for several months
leading up to NMED’s rulemaking petition. See Gila, 2015 WL
1587396, ¶¶ 3–5.

The court’s opinion arose from consolidated appeals of the
Copper Mine Rule that had been brought by New Mexico’s
Attorney General (AG) and certain non-governmental organiza-
tions and individual parties (collectively, NGOs) who were
dissatisfied with the outcome of the rule after the lengthy stake-
holder and public hearing proceedings leading to its adoption. The
appellants made a combination of arguments relating to whether
the rule violates the WQA and whether various aspects of the rule
were supported by substantial evidence. The court rejected the
arguments of the AG and NGOs and affirmed the WQCC’s
Copper Mine Rule. Id. ¶ 2. In rejecting the argument that the
Copper Mine Rule violates the WQA, the court framed its
detailed rationale by pointing out, among other things, that the
WQCC rulemaking proceeding was one approach that the court
had previously acknowledged could be employed to flesh out
requirements under the WQA. Id. ¶ 15 (citing Phelps Dodge
Tyrone, Inc. v. WQCC, 2006-NMCA-115, ¶ 35, 140 N.M. 464,
143 P.3d 502). The court also noted that an agency’s regulations
“are presumptively valid and will be upheld if [they are] reason-
ably consistent with the authorizing statutes.” Id. ¶ 20 (alteration
in original) (quoting N.M. Mining Ass’n v. WQCC, 2007-NMCA-
010, ¶ 11, 141 N.M. 41, 150 P.3d 991).

In the context of rejecting the appellants’ several substantial
evidence arguments, the court considered assertions that the
Copper Mine Rule “allow[s] widespread ground water pollution
in excess of [the state’s ground water quality standards] under an
entire mine facility up to ‘distant’ monitor wells or even to the

property boundary.” Id. ¶ 33. The court found those arguments to
be unfounded or otherwise exaggerated because, among other
things, the Copper Mine Rule requires NMED approval of the
number and placement of monitoring wells, which the rule
specifically requires must be put “as close as practicable around
the perimeter and downgradient of each mining unit . . . .” Id. ¶ 35
(emphasis added) (citing N.M. Code R. § 20.6.7.28 (A), (B)). The
court further pointed out that if interested parties hypothetically
objected to monitoring well locations proposed by a permittee in
the context of particular copper mine permit proceedings, they
would have opportunities to make their opinions known during the
public participation processes associated with those permitting
proceedings. Id. (citing N.M. Stat. Ann. § 74-6-5(G)).

After the court of appeals rendered its opinion affirming the 
Copper Mine Rule, the AG and NGOs filed three separate
petitions for writ of certiorari seeking to further appeal to the
New Mexico Supreme Court. As of the date of this writing,
neither the WQCC nor the intervenor-appellees, which include
three affiliated copper mining companies operating in New
Mexico and NMED, have responded to the petitions, and no
discretionary ruling on the petitions is expected until after any
responses are filed.

Editor’s Note: The reporter was one of the counsel of record
for the intervening mining companies in the Gila case, as well as
in the Phelps Dodge case mentioned in this report.

SANTA FE COUNTY’S INTERIM MINING MORATORIUM
UPHELD FOR NOW

A state district court judge in Santa Fe on April 20, 2015,
upheld a year-long moratorium on sand and gravel blasting
extraction activity within Santa Fe County that became effective
on September 16, 2014. See Buena Vista Estates, Inc. &
Rockology, Inc. v. Bd. of Cnty. Comm’rs of Santa Fe Cnty., No.
D-101-CV-2014-02281 (N.M. Dist. Ct. Mar. 20, 2015). Santa Fe
County’s Board of County Commissioners (Board) imposed the
moratorium after the party challenging it, Rockology, Inc.
(Rockology), had applied for approval of a proposed blasting
extraction operation, had completed a public hearing process, and
was awaiting a decision by the same Board. Id. at 1. The court
held that the moratorium—which the court found was entered to
allow time for adopting new requirements for “developments
of countywide impact” including mining—was “a reasonable
measure designed to temporarily halt development while the
[County] considered comprehensive zoning changes and was
therefore a valid stopgap or interim measure.” Id. at 10 (alteration
in original) (quoting 119 Dev. Assocs. v. Vill. of Irvington, 566
N.Y.S.2d 954, 955 (App. Div. 1991)).

According to the court, the Board’s moratorium was a
constitutionally permissible exercise of the County’s police power
under established law. Id. at 11 (citing Brazos Land, Inc. v Bd. of
Cnty. Comm’rs of Rio Arriba Cnty., 1993-NMCA-013, ¶¶ 27–30,
115 N.M. 168, 848 P.2d 1095). Rockology argued that the
moratorium was a quasi-judicial decision targeted specifically to
prevent its controversial extraction operation on Santa Fe
County’s high-profile La Bajada Hill. The court, however, cited
authority for the proposition that although opposition to a specific
proposed activity may have been the impetus for the County’s
action, where the action reflects a policy to be applied in the
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future more broadly than to a single property, Rockology’s
argument lacked merit. Id. at 13 (citing KOB-TV, L.L.C. v. City of
Albuquerque, 2005-NMCA-049, ¶ 25, 137 N.M. 388, 111 P.3d
708). The court therefore did “not take issue with the County’s
ability to enact a moratorium.” Id.

Moreover, the court held that Rockology’s claim based on the
avoidance of a decision on its application was not ripe since the
County’s moratorium was not a “final decision,” and instead was
merely an “interim” moratorium. Id. at 8. The court did, however,
note that the County had “used the moratorium to hold in abey-
ance a pending application,” and found that the appellants
“certainly have a right to receive [a decision] at some point.” Id.
at 13. Although the court found the moratorium to be lawful “[a]t
this stage,” the court also granted leave to amend to Rockology,
an apparent invitation to raise its right to a decision again should
the County fail to take final action on Rockology’s application or
extend the moratorium for some period that might be unlawful.
Id. Perhaps as a signal that the court would view the interim
moratorium to be unlawful if it were extended, instead of dismiss-
ing the case, the court took the opportunity to summon the parties
to a scheduling conference on November 16, 2015, one month to
the day after the year-long moratorium is due to expire. Id. at 14.
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DORMANT MINERAL ACT UPDATE

We continue to await guidance from the Ohio Supreme Court
on Ohio’s Dormant Mineral Act (DMA), Ohio Rev. Code
§ 5301.56. The Ohio Supreme Court has accepted two additional
cases for review, adding to the growing number of DMA cases
sitting before Ohio’s highest court. See Eisenbarth v. Reusser,
2014-Ohio-3792, 18 N.E.3d 477 (7th Dist.), appeal granted, 141
Ohio St. 3d 1488, 2015-Ohio-842, 26 N.E.3d 823 (table);
Dahlgren v. Brown Farm Props. L.L.C., 2014-Ohio-4001, 19
N.E.3d 926 (7th Dist.), appeal granted, 141 Ohio St. 3d 1487,
2015-Ohio-842, 26 N.E.3d 823 (table). Given the number of
DMA cases and issues accepted by the Ohio Supreme Court,
many lower courts in Ohio have stayed their DMA cases.

FAILURE TO DEVELOP DEEP FORMATIONS UNDERLYING
SHALLOW WELLS DOES NOT CAUSE LEASE TO TERMINATE
AS TO DEEP FORMATIONS

The Fourth District Court of Appeals in Marshall v. Beekay
Co., 2015-Ohio-238, 27 N.E.3d 1 (7th Dist.), upheld the trial
court’s decision that the leases at issue were in full force and
effect as to all formations despite the lack of development in deep
formations. The appellants, Gary D. and Cora A. Marshall
(Landowners), own 99 acres collectively subject to two oil and
gas leases signed prior to 1905. Id. ¶ 3. In 1960, the appellees,
Beekay Company et al. (Beekay), assigned shallow rights under
the leases but reserved the deep rights unto themselves. Id. ¶ 4.

The shallow rights are currently owned by Sandbar Oil and Gas
Co. (Sandbar), which was operating 15 shallow wells on the
Landowners’ acreage that had been continuously producing in
paying quantities. Id.

In 2013, the Landowners filed a complaint claiming that
Beekay violated implied covenants by failing to reasonably
explore and develop from the formations reserved in 1960 and
that the oil and gas leases should be terminated as to the deep
formations. Id. ¶ 5. The trial court granted summary judgment in
favor of Sandbar, holding that it has continuously produced from
the shallow formations (Landowners do not dispute that the leases
are valid and in force and effect as to the shallow formations). Id.
¶ 6. The trial court also granted summary judgment in favor of
Beekay, holding that Sandbar’s continuous production kept the
leases in full force and effect as to all formations. Id.

On appeal the Landowners argued that when Beekay assigned
away the shallow rights, it divided the mineral interest and created
an obligation on the part of Beekay to reasonably develop the
deep rights, and that Beekay cannot rely on shallow production by
Sandbar to keep the deep rights in effect. Id. ¶ 13. The Seventh
District Court of Appeals rejected this argument. Id. ¶ 14. The
court found that the 1960 assignment of shallow rights did not
create a separate obligation for Beekay to reasonably develop the
deep rights. Id. ¶ 18. The court instead held that the leases
covered all formations and that Beekay’s rights were protected by
Sandbar’s continuous production from the shallow formations,
which satisfied the obligation to reasonably develop the leases. Id.
¶ 21. The court found that “there was no duty to further develop
as long as gas and oil were being found in paying quantities.”
Id. ¶ 23.

OHIO SUPREME COURT LIMITS LOCAL GOVERNMENT’S
POWER TO REGULATE OIL AND GAS ACTIVITY

The Ohio Supreme Court in State ex rel. Morrison v. Beck
Energy Corp., No. 2013-0465, 2015-Ohio-485, 2015 WL 687475,
held that state law preempted the City of Munroe Falls’ (City)
rights to enforce oil and gas ordinances. In 2011, Beck Energy
Corporation (Beck) obtained a permit from the Ohio Department
of Natural Resources (ODNR) through Ohio Rev. Code ch. 1509
to drill an oil and gas well on property within the corporate limits
of the City. 2015-Ohio-485, ¶¶ 2–3. Chapter 1509 gives ODNR
“‘sole and exclusive authority to regulate the permitting, location,
and spacing of oil and gas wells and production operations’ within
Ohio (excepting certain activities regulated by federal laws).” Id.
¶ 4 (quoting Ohio Rev. Code § 1509.02). After Beck began
drilling under its state-issued permit, the City issued a stop-work
order and filed a complaint seeking injunctive relief because Beck
was violating five Munroe Falls Codified Ordinances. Id. ¶ 7.
The City alleged that Beck violated an ordinance prohibiting
construction or excavation without a “zoning certificate” and four
ordinances relating to oil and gas drilling. Id. ¶¶ 8–9. Violations
of such ordinances are first-degree misdemeanors. Id. ¶ 10.

The trial court rejected Beck’s argument that the City’s
ordinances conflicted with the statewide regulatory scheme set
forth in chapter 1509 and granted the City’s request for a perma-
nent injunction. Id. ¶ 11. The Ninth District Court of Appeals
reversed the trial court decision, holding that section 1509.02
preempted the City’s right to enforce the five ordinances. Id. ¶ 12.
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“The court of appeals rejected the [C]ity’s argument that the
Home Rule Amendment [to the Ohio Constitution] allowed it to
impose its own permit requirements on oil and gas drilling
operations.” Id.

The Ohio Supreme Court stated that while the Home Rule
Amendment to the Ohio Constitution “gives municipalities the
‘broadest possible powers of self-government in connection with
all matters which are strictly local . . . ,’” id. ¶ 14 (quoting State
ex rel. Hackley v. Edmonds, 80 N.E.2d 769, 773 (Ohio 1948)), it
does not “allow municipalities to exercise their police powers in
a manner that ‘conflict[s] with general laws,’” id. ¶ 15 (alteration
in original) (quoting Ohio Const. art. XVIII, § 3). The court then
set forth a three-prong analysis stating that “a municipal ordinance
must yield to a state statute if (1) the ordinance is an exercise of
the police power, rather than of local self-government, (2) the
statute is a general law, and (3) the ordinance is in conflict with
the statute.” Id.

In going through the three-prong analysis, the court first
found that the City’s ordinances constituted an exercise of police
power as such ordinances “do not regulate the form and structure
of local government,” which the City did not dispute. Id. ¶ 18.
Second, the court found that section 1509.02 is a general law
because it meets the following four conditions: (1) it is part of a
statewide and comprehensive legislative enactment; (2) it applies
to all parts of the state alike and operates uniformly throughout
the state; (3) it sets forth police, sanitary, or similar regulations;
and (4) it prescribes a rule of conduct upon citizens generally. See
id. ¶¶ 19–23. The court rejected the City’s argument that section
1509.02 does not apply to all parts of the state alike because only
the eastern part of Ohio has economically viable quantities of
oil and gas. Id. ¶ 20. Lastly, the court found that the City’s
ordinances were in conflict with section 1509.02 because they
prohibit what section 1509.02 allows (state-licensed oil and gas
production within Munroe Falls) and because section 1509.02
provides ODNR the sole and exclusive authority to regulate oil
and gas wells and production operations. See id. ¶¶ 24–32.

The City made a number of policy arguments for why local
governments and the State should work together to regulate oil
and gas activity, with the State controlling well construction and
operations and municipalities designating which land within their
borders should be available for those activities. Id. ¶ 33. The court
deferred to the general assembly on this question and made it
clear that the court’s decision was concerned with the five
ordinances at issue, not whether the law should generally allow
municipalities to have concurrent regulatory authority. Id.

This decision is a victory for Ohio operators. However, by
explicitly limiting its holding to the five ordinances and leaving
open the possibility that other ordinances could coexist with the
general assembly’s comprehensive scheme, the court does not
close the door on this issue.

SEVENTH DISTRICT COURT OF APPEALS REAFFIRMS
DECISION IN HUPP

In Belmont Hills Country Club v. Beck Energy Corp., 7th
Dist. Belmont No. 13BE18, 2015-Ohio-1322, 2015 WL 1592999,
and Bentley v. Beck Energy Corp., 7th Dist. Belmont Nos.
13BE33, 13BE34, 2015-Ohio-1375, 2015 WL 1593126, the
Seventh District Court of Appeals reaffirmed its prior decision in

Hupp v. Beck Energy Corp., 2014-Ohio-4255, 20 N.E.3d 732
(7th Dist.), appeal granted, 141 Ohio St. 3d 1454, 2015-Ohio-
239, 23 N.E.3d 1196 (table), which overturned one of the
most significant trial court decisions during the recent Ohio
Utica/Point Pleasant Shale play. See Vol. XXXI, No. 4 (2014) of
this Newsletter. In these cases the Seventh District Court of
Appeals held that the leases at issue were not perpetual and that
they contained an express waiver of the implied covenant of
reasonable development. These cases involve three appeals
that arose out of two trial court judgment entries. Belmont Hills,
2015-Ohio-1322, ¶ 1; Bentley, 2015-Ohio-1375, ¶ 1. As the issues
presented in the appeals were identical, they were heard together,
with two of the appeals being consolidated in one opinion
(Bentley) and the other appeal being addressed in a separate
opinion (Belmont Hills).

The facts in the cases are similar and involve one or more
oil and gas leases entered into between 2009 and 2011 with
appellant Beck Energy Corporation (Beck), some of which
were later assigned to appellant Petroleum Development Cor-
poration. Belmont Hills, 2015-Ohio-1322, ¶ 4; Bentley, 2015-
Ohio-1375, ¶¶ 4–6. All of the leases at issue contained two-tier
habendum clauses (with a primary term of definite duration
followed by a conditional secondary term) and a delay-rental
clause. Belmont Hills, 2015-Ohio-1322, ¶¶ 4–7; Bentley, 2015-
Ohio-1375, ¶¶ 7–9. The trial court granted motions for summary
judgment in favor of the appellee in Belmont Hills (the Belmont
Hills Country Club) and the appellees in Bentley (the Bentley
family, the Menoski family, the Chambers family, the Kuba
family, and the Busby family) holding that: (1) the leases con-
tained an implied covenant to reasonably develop; (2) the leases
were perpetual; (3) the leases seriously offended public policy and
were void ab initio; and (4) the leases lacked mutuality and
consideration. The trial court found that although the leases
contained an implied covenant to reasonably develop, Beck had
not violated such covenant. Belmont Hills, 2015-Ohio-1322, ¶ 9;
Bentley, 2015-Ohio-1375, ¶ 11.

In reversing the decisions of the trial court granting summary
judgment in favor of the appellees, the Seventh District Court of
Appeals first looked at whether the leases contained an implied
covenant to reasonably develop. The court followed its decision
in Hupp and overturned the trial court’s findings holding that
the implied covenant to reasonably develop had been waived
because the leases contained language expressly negating implied
covenants and the leases included a delay rental clause that
negated any implied covenant to reasonably develop. Belmont
Hills, 2015-Ohio-1322, ¶¶ 16–21; Bentley, 2015-Ohio-1375,
¶¶ 19–24. The court next overturned the trial court’s findings that
the leases at issue were perpetual. Again following its decision in
Hupp, the court held that a habendum clause containing a
conditional secondary term following a primary term of definite
duration did not render a lease perpetual nor could the lessees
hold the leases in perpetuity by making nominal payments under
the delay rental provisions. Belmont Hills, 2015-Ohio-1322,
¶¶ 22–31; Bentley, 2015-Ohio-1375, ¶¶ 25–34. The court found
that because the leases were not perpetual they also did not violate
public policy. Belmont Hills, 2015-Ohio-1322, ¶¶ 32–35; Bentley,
2015-Ohio-1375, ¶¶ 35–38. Finally, the court found that the leases
were not illusory or void for lack of consideration because they
place clear obligations on the lessee (drill a well within six months
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of the lease or pay a delay rental each year of the primary term
until a well has been drilled) and do not give the appellants an
unlimited right to determine the nature and extent of their
performance. Belmont Hills, 2015-Ohio-1322, ¶¶ 36–43; Bentley,
2015-Ohio-1375, ¶¶ 39–46.

PIPELINE PROPERTY QUICK-TAKE

On December 2, 2014, Texas Eastern Transmission, LP’s
(Texas Eastern) Ohio Pipeline Energy Network (OPEN) pipeline
project was approved by the Federal Energy Regulatory Com-
mission (FERC). See Order Issuing Certificate, In re Tex. E.
Transmission, LP, 149 FERC ¶ 61,198 (2014). As part of this
approval, Texas Eastern acquired the right of federal eminent
domain pursuant to section 7 of the Natural Gas Act, 15 U.S.C.
§ 717f. At the end of December, Texas Eastern filed suit in the
U.S. District Court for the Southern District of Ohio against
approximately 56 landowners who had not settled with Texas
Eastern on pipeline easement terms and conditions. See Tex. E.
Transmission, LP v. 3.2 Acres Permanent Easement, No. 2:14-cv-
02650 (S.D. Ohio filed Dec. 16, 2014).

On January 12, 2015, the court issued an opinion and order
granting Texas Eastern a temporary restraining order and prelimi-
nary injunction granting immediate possession of those landowner
property interests that have not settled with Texas Eastern, also
known as the right of “quick-take.” See Tex. E. Transmission, LP
v. 3.2 Acres Permanent Easement, No. 2:14-cv-02650, 2015 WL
152680 (S.D. Ohio Jan. 12, 2015). Quick-take means that Texas
Eastern obtained the right to enter the properties of those land-
owners that had not granted an easement and install the pipeline
without acquiring an easement.

Editor’s Note: The reporters’ law firm was involved in the
Texas Eastern matter.
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PREFERENTIAL RIGHT TO PURCHASE BARRED BY LACHES

In J.D. Kirk, LLC v. Cimarex Energy Co., No. 14-6122, 2015
WL 1346216 (10th Cir. Mar. 26, 2015), the U.S. Court of
Appeals for the Tenth Circuit affirmed a district court holding that
the doctrine of laches barred the enforcement of a preferential
right to purchase. In 1991, David Kirk and J.D. Kirk, LLC
(collectively, Kirk) became party to a joint operating agreement
(JOA) that contained a preferential right to purchase provision. Id.
at *1. Another party to the JOA transferred an interest covered by
the JOA to a third party in 1997. That interest was eventually
transferred to Cimarex Energy Company (Cimarex). Id. at *2. The
interest was force-pooled in 2008, and a well was completed on
the pooled unit in June 2009. In 2008, Kirk discovered that
companies not party to the JOA had somehow acquired interests
covered by the JOA’s preferential right to purchase. In November
2009, Kirk became aware of Cimarex’s ownership of the interest.
Id. at *3. In 2011, Kirk filed suit against Cimarex seeking specific

performance of the JOA’s preferential right to purchase. Id. at *4.
The district court granted Cimarex’s motion for summary
judgment based on laches. Id. at *5.

The Tenth Circuit first held that only prejudice, as opposed
to irreparable harm, was required to establish laches. Id. at *8.
Then, noting that laches must be rigorously applied in suits
involving oil properties and other speculative ventures, the court
held that Kirk’s claim was barred. Id. at *9. The court determined
that Kirk’s 16-month wait to file suit was too long, especially
given that it previously had notice that other companies who were
not parties to the JOA had somehow acquired interests. Upon
receiving that notice, Kirk should have investigated further and,
having failed to do so, the court found that Kirk had slept on its
rights, which were then barred by laches. Id. at *11.

COURT DECLINES TO FIND THAT OWNERSHIP IN OIL AND
GAS COMPANY WAS ABANDONED

In Unit Petroleum Co. v. Veitch, No. 4:14-cv-00105, 2015
WL 84830 (N.D. Okla. Jan. 7, 2015), the court held that the
Uniform Unclaimed Property Act, Okla. Stat. tit. 60, §§ 651–688,
applies to the stock of oil and gas companies. Unit Petroleum
Company (Unit) filed an interpleader action because there was a
dispute as to who owned Petrohunter Energy, Inc. (Petrohunter),
an interest holder in a well operated by Unit. Petrohunter was
initially owned by KT Capital Corp. (KT), which in turn was
owned by Steven Simonyi-Gindele. William A. Vietch claimed
that KT and Simonyi-Gindele abandoned their ownership of
Petrohunter and unilaterally declared that he now owned it. 2015
WL 84830, at *3.

The court noted that there is little or no case law concerning
common-law abandonment of property in Oklahoma. Id. at *5. It
reasoned that Oklahoma’s adoption of the Uniform Unclaimed
Property Act likely accounted for the absence of common-law
authority. The court held that Vietch could not claim ownership
in Petrohunter based upon common-law abandonment, but instead
would have to comply with the Uniform Unclaimed Property
Act’s statutory procedures. Id. at *7. Those procedures include
sending written notice to the apparent owner, filing a report with
the state treasurer, and making a claim with the treasurer. Id. at
*6. As Vietch had not complied with those procedures, he could
not claim ownership. Additionally, the court found that Oklahoma
law required Vietch to disclose the full value of the mineral
interest to Simonyi-Gindele and KT when he had previously
attempted to purchase the interests. Id. at *8. The court ultimately
concluded that KT owned Petrohunter because it had not
abandoned its interest. Id. at *9.
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OREGON COURT OF APPEALS BROADLY INTERPRETS MINERAL
RESERVATION TO INCLUDE COMMON ROCK

Copeland Sand & Gravel, Inc. v. Estate of Dillard, 341 P.3d
187 (Or. Ct. App. 2014), aff’d on reh’g, 346 P.3d 526 (Or. Ct.
App. 2015) (per curiam), involved the interpretation of a mineral
reservation in a warranty deed. The deed reserved “all minerals in,
under and upon the premises.” The question before the court was
whether the reservation included common rock such as basalt. 341
P.3d at 189. The Oregon Court of Appeals construed the
reservation in favor of the reservation holder, Richard Skidmore,
rejecting landowner Copeland Sand and Gravel, Inc.’s (Copeland)
assertion that a mineral reservation does not include rock used for
construction material as a matter of law.

In 1954, defendant Richard Skidmore’s predecessor-in-
interest executed a warranty deed to a lumber company for 120
acres of land subject to the aforementioned reservation. Id. at 189.
The lumber company’s successor-in-interest, Copeland, subse-
quently sought to use rock from the land as gravel for construction
purposes. Id. Copeland filed an action for quiet title and declara-
tory relief. Id. Both parties sought summary judgment, each
arguing that the reservation was unambiguous in support of their
respective positions. Id. The trial court concluded that the mineral
reservation did not include rock used for construction purposes,
and granted declaratory relief in Copeland’s favor. Id. On appeal,
the court applied a three-step analysis to determine the meaning
of the mineral reservation: (1) whether the text of the reservation
is unambiguous; (2) whether any extrinsic evidence is available to
resolve any ambiguity; and (3) whether maxims of construction
point to a particular result. Id. (citing Yogman v. Parrott, 937 P.2d
1019 (Or. 1997) (en banc)).

As to whether the mineral reservation was ambiguous,
Copeland argued that a reservation of mineral rights only includes
minerals that have intrinsic value, not sand, gravel, and rock that
might have an incidental use as a construction material. Id.
Copeland relied on the holding in Whittle v. Wolff, 437 P.2d 114,
115, 118 (Or. 1968), that a reservation of “all subsurface rights,
except water” did not include the right to sand and gravel.
Copeland, 341 P.3d at 189. In Whittle, however, the nature of the
particular land in question meant that a reservation that included
rock used for construction would have resulted in the complete
destruction of the surface in order to mine such rock. Id. at 190
(citing Whittle, 341 P.2d at 117). The court therefore concluded
that Whittle did not apply a general rule to follow in every case.
Id. Rather, the holding in Whittle only concerned the particular
deed before the Oregon Supreme Court, and thus Copeland’s
reliance on the holding was misplaced. Id. In rejecting Copeland’s
interpretation, the court held that a mineral reservation does not
exclude rock used for construction as a matter of law. Id.

The court also rejected Skidmore’s attempt to apply the broad
dictionary definition of “mineral” to include “basalt” and “rock.”

Id. Such a dictionary definition was not applicable because
it would be broad almost to the point of being meaningless.
Id. (noting that the dictionary definition would “encompass
everything that is neither animal nor vegetable”). Nor did the
court accept the definition of “mineral” found in Or. Rev. Stat.
§ 516.010(4), as there was no indication that the parties intended
for the term as used in the deed to bear the meaning provided by
the statute. Copeland, 341 P.3d at 190–91. The court instead
concluded that either party’s proffered interpretation was
reasonable, and thus the term “mineral” as used in the reservation
was ambiguous. Id. at 191.

In the absence of any extrinsic evidence of the parties’ intent,
the court finally relied on maxims of construction. Id. (citing
Yogman, 937 P.2d at 1021). Specifically, the court applied the
maxim that “[w]hen there is ambiguity in a deed, the general rule
is to construe it against the grantor.” Id. (quoting Verzeano v.
Carpenter, 815 P.2d 1275, 1278 (Or. Ct. App. 1991)). In this
case, the grantor was Copeland’s predecessor-in-interest, while
the grantee was Skidmore’s predecessor-in-interest who reserved
the mineral rights. Id. The court concluded therefore that the
reservation should be construed in Skidmore’s favor to include
common rock. Id. at 192. See also id. (noting that Or. Rev. Stat.
§ 42.260 also directs that ambiguous provisions should be
construed in favor of “the party in whose favor the provision was
made”).

Accordingly, the court reversed the trial court’s order
granting Copeland’s motion for summary judgment and remanded
to the trial court to issue a declaration in conformity with its
decision. Id.
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UPDATE ON PENNSYLVANIA LEGISLATURE’S OVERSIGHT OF
CLEAN POWER PLAN IMPLEMENTATION

Pennsylvania lawmakers are considering a resolution that
would establish a joint committee to prepare a report on imple-
mentation of the U.S. Environmental Protection Agency’s (EPA)
proposed regulation of carbon dioxide emissions from existing
power plants. See House Resolution No. 259 (H. Res. 259), 2015
Gen. Assemb., Reg. Sess. (Pa. 2015). Last year, the Pennsylvania
Greenhouse Gas Regulation Implementation Act (GHG Act), 71
Pa. Cons. Stat. §§ 1362.1–.4, granted the Pennsylvania legislature
the opportunity to approve or disapprove the Commonwealth’s
plan to comply with the EPA’s “Clean Power Plan” rule. See
Carbon Pollution Emission Guidelines for Existing Stationary
Sources: Electric Utility Generating Units, 79 Fed. Reg. 34,830
(proposed June 18, 2014). See also Vol. XXXI, No. 4 (2014) of
this Newsletter. The GHG Act, which was supported by the
Pennsylvania Coal Alliance, addressed the process that will be
used by the Pennsylvania Department of Environmental Protec-
tion (PADEP) to develop a compliance plan, and also required
that PADEP’s compliance plan be submitted to the General
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Assembly for review and approval. The GHG Act has been
used as a model for other states looking to give their legislatures
a role in the process of developing a compliance plan.

H. Res. 259 would create the Joint Select Committee on
the Implementation of the Environmental Protection Agency’s
Greenhouse Gas Regulation (Committee). The Committee would
investigate and make recommendations about the Common-
wealth’s approach to compliance with the EPA’s rules. H. Res.
259 would require the Committee to hold public hearings and
accept written testimony as part of the investigation process.

Pennsylvania has also been selected by the National
Governors Association as one of four states to participate in a
“policy academy” intended to provide technical assistance and
expert advice related to implementation strategies for the EPA’s
proposed rules. See News Release, Nat’l Governors Ass’n, “States
Prepare for Future Federal Greenhouse Gas Rule” (Mar. 19,
2015). The participating states will receive advice from private
sector, academic, and government experts on the economic and
environmental effects of different implementation strategies. Id.

NEW ADMINISTRATION IN PENNSYLVANIA IDENTIFIES KEY
APPOINTEES

Earlier this year, Pennsylvania inaugurated Governor Tom
Wolf. In recent months Governor Wolf has made appointments
to positions in his administration that influence mining and
energy regulation in the commonwealth. John Quigley was
appointed Acting Secretary of PADEP. He has previously been
Secretary of the Department of Conservation and Natural
Resources (DCNR) and held a position with Citizens for Penn-
sylvania’s Future (PennFuture), an environmental nonprofit
group. Cindy Dunn was appointed Acting Secretary of DCNR.
She has worked at DCNR in various positions under both
Democratic and Republican governors, and, most recently, was
President and CEO of PennFuture. These two acting secretaries
will face confirmation hearings in the Pennsylvania Senate.
Notably, both the Governor’s Chief of Staff, Kathleen McGinty,
and his Secretary of Planning and Policy, John Hanger, were
former secretaries of PADEP. John Hanger was also formerly
affiliated with PennFuture.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

—  R E P O R T E R  —

SUPREME COURT DENIES EQUITABLE TOLLING OF OIL AND
GAS LEASE

On February 17, 2015, the Supreme Court of Pennsylvania
held that the primary term of an oil and gas lease was not
equitably tolled where the lessor had pursued an unsuccessful
declaratory judgment suit challenging the validity of the lease. See
Harrison v. Cabot Oil & Gas Corp., 110 A.3d 178 (Pa. 2015).

In 2007, Cabot Oil & Gas Corporation (Cabot), the lessee,
entered into an oil and gas lease with Wayne Harrison, the lessor,
for the exclusive right to explore for oil and gas resources. Id. at
179. In February 2010, approximately halfway through the five-
year primary term of the lease, Harrison and his wife filed a
declaratory judgment action against Cabot in the U.S. District
Court for the Middle District of Pennsylvania. Id. In response,
Cabot filed a counterclaim seeking a declaratory judgment that the
primary term of the lease would be equitably tolled while the suit
was pending and extended for an equivalent period of time, if
Harrison’s suit failed. Id. at 179–80.

On Cabot’s motion for summary judgment on Harrison’s
claim, the district court awarded judgment in Cabot’s favor on the
underlying lawsuit. Id. at 181. However, on Cabot’s counterclaim,
the court concluded that “the law of [the] Commonwealth does not
provide for equitable extensions of oil and gas leases under the
circumstances.” Id. See also Harrison v. Cabot Oil & Gas Corp.,
887 F. Supp. 2d 588, 596–98 (M.D. Pa. 2012). Accordingly,
Cabot filed an appeal to the U.S. Court of Appeals for the Third
Circuit contending that, if presented with this issue, the
Pennsylvania Supreme Court would recognize the general rule
adopted by almost every other jurisdiction that a lessee is entitled
to an equitable extension of the lease term where the lessor’s
claim repudiating the lease is denied. Harrison, 110 A.3d at 181.
Additionally, Cabot filed a motion requesting certification to the
Supreme Court of Pennsylvania. Id.

The Supreme Court of Pennsylvania accepted certification
from the Third Circuit to consider: “When an oil and gas lessor
files an unsuccessful lawsuit to invalidate a lease, is the lessee
entitled to an equitable extension of the primary lease term equal
to the length of time the lawsuit was pending?” Harrison v. Cabot
Oil & Gas Corp., 96 A.3d 988, 989 (Pa. 2014) (mem.).

Presented with this issue of first impression in Pennsylvania
courts and of significant public importance given the recent boom
of oil and gas leases throughout Pennsylvania, the court refused
to recognize the “mainstream approach of other jurisdictions
which have treated a meritless lease challenge as a repudiation
and applied equitable remedial principles.” Harrison, 110 A.3d at
182. Instead, the court found that “[u]nder Pennsylvania law,
anticipatory repudiation or breach requires an ‘absolute and
unequivocal refusal to perform or a distinct and positive statement
of an inability to do so.’” Id. at 184 (quoting 2401 Pa. Ave. Corp.
v. Fed’n of Jewish Agencies of Greater Phila., 489 A.2d 733,
736 (Pa. 1985)). Moreover, in the Commonwealth, a filing of a
declaratory judgment action contesting the validity of an
agreement is not an unequivocal refusal to perform. Id. at 184–85.
Therefore, the court refused to “adopt a special approach to
repudiation pertaining to oil-and-gas leases, as a substantial
number [of] other jurisdictions would appear to have done.” Id.
at 185.

Despite the above findings, the court did not foreclose the
availability of equitable relief where there is an actual affirmative
repudiation of the oil and gas lease—beyond the mere pursuit of
a challenge to the validity of the lease. Id. at 186. Further, the
court recognized that companies could negotiate express tolling
provisions in the lease agreements. Id.
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SUPERIOR COURT REAFFIRMS GENERAL RULE THAT
COALBED METHANE GAS IS CONVEYED THROUGH COAL
OWNERSHIP

On appeal to the Superior Court of Pennsylvania, owners of
oil and gas rights in a 790-acre tract of land in Gilmore Township,
Greene County (collectively, the Kennedys) challenged multiple
orders and a judgment entry disposing of their claims of quiet title
to coalbed methane gas (CBM) in the Pittsburgh seam; claims of
quiet title to CBM in the Rider seam; and claims for trespass,
conversion, unjust enrichment, and replevin. See Kennedy v.
Consol Energy Inc., No. 514 WDA 2014, 2015 WL 1813997, at
*1 (Pa. Super. Ct. Apr. 22, 2015). The Kennedys appealed, and
the superior court affirmed each of the trial court’s respective
holdings.

In a deed dated January 14, 1932, the predecessors in title to
the Kennedys conveyed the property, but excepted and reserved
the rights to the coal in the Pittsburgh and River veins and all
of the oil and gas underlying the property. Id. In 1961, the
Kennedys’ predecessors conveyed their interests to all of the
coal in the Pittsburgh and River veins to Consol Energy Inc.
(Consol), being “the same interest in said tract of coal and mining
rights which was reserved . . . in deed . . . dated January 14,
1932.” Id. at *2. In 2005, Consol began degasification prior to the
mining of the coal in the Pittsburgh vein. Id.

The process of degasification is undertaken to prevent
explosions by removing CBM—a highly combustible gas that is
present in the coal itself. Id. Relatively recently, CBM has become
commercially marketable and, therefore, extremely valuable. Id.
Thus, in 2007, the Kennedys filed a multi-claim complaint
seeking ownership of the CBM under the subject property. Id.
Specifically, the Kennedys contended that the reservations in the
1932 and 1961 deeds for “all of oil and gas in place” included
CBM in the Pittsburgh and River veins. Id. at *4. On appeal, the
Kennedys presented three questions for review: (1) whether the
trial court misapplied U.S. Steel Corp. v. Hoge, 468 A.2d 1380
(Pa. 1983), regarding ownership of CBM by the coal owner; (2) if
the trial court erred in entering summary judgment based on its
own determination of the facts, when there were substantial
questions of fact in the record; and (3) whether the trial court
misconstrued the 1961 deed by finding that it conveyed the
Pittsburgh Rider seam in addition to the “Pittsburgh or River
vein.” 2015 WL 1813997, at *3.

While the superior court emphatically denied that Hoge
established a per se rule that the owner of the coal is also the
owner of the CBM, it held that Hoge did create “the general rule
that, when a coal severance deed is silent as to ownership of the
[CBM], or does not expressly reserve [CBM] from the coal
conveyance or specifically define [CBM] as a gas, the [CBM]
contained in the coal belongs to the owner of the coal.” Id. at *5.
In addition, the superior court noted that “[i]n interpreting deeds,
the principle expressio unius est exclusio alterius applies,
meaning the express mention of one thing excludes all others.” Id.
at *6. With the express language of the 1932 and 1961 deeds not
including CBM, but clearly reserving the right to drill for natural
gas, the superior court affirmed that the grantor did not intend to
retain any right in the CBM. Id. Thus, the 1961 deed merely
reserved natural gas, and the CBM had been conveyed to Consol
with the coal. Id.

Moreover, the superior court also found that the express
language in the 1961 deed, which conveyed a right-of-way to
access the coal in the Pittsburgh or River vein, was legally
dispositive of the Kennedys’ trespass claim. Id. at *8. As the deed
conveyed an easement to Consol for “free, uninterrupted use and
enjoyment of right of way into and under” the property, Consol
was privileged to enter adjacent strata. Id. Thus, Consol’s
privilege to enter the adjacent strata in order to ventilate the CBM
negated the Kennedys’ trespass claim. The superior court also
found that “[t]he fact that the degasification operation is a
profitable enterprise does not exceed or run afoul of the right of
way.” Id.

Although there was evidence on the record that some the
Kennedys’ gas could have migrated to Consol’s wells, the
superior court found that summary judgment was nonetheless
appropriate on the conversion claim. Id. at *9–11. Simply, the
Kennedys could not provide evidence to support their damages for
the allegedly converted gas. Id. at *11. The Kennedys attempted
to support their conversion claim by asserting that the trial court
should have applied the “confusion of goods doctrine,” under
which the property of two or more parties becomes commingled
to the point where each party’s respective items cannot be
determined. Id. at *9–10. However, since the record lacked
evidence of the fraudulent intermingling of gas, the superior court
affirmed that the Kennedys failed to establish the element of an
ascertainable loss. Id. at *11.

Finally, the superior court held that the Kennedys’ quiet title
claim over the Rider seam’s CBM failed because there was no
proof that the Rider seam actually existed under the property. Id.
While the Kennedys’ contention that the conveyance in the 1961
deed of the Pittsburgh coal seam to Consol did not include the
Rider seam, the superior court found that the Rider seam was
nonetheless separate and distinct from the roof coal zone of the
Pittsburgh seam. Id. at *12. Therefore, evidence of the roof coal
zone of the Pittsburgh seam under the property could not support
evidence of the existence of the Rider seam. Id.

THIRD CIRCUIT REBUFFS USE OF FEDERAL BANKRUPTCY
LAW TO REJECT UNEXPIRED OIL AND GAS LEASE

In a non-binding precedential opinion, on March 18, 2015,
the U.S. Court of Appeals for the Third Circuit affirmed the U.S.
Bankruptcy and District Court for the Western District of
Pennsylvania’s denial of Mustafa Tayfur’s attempt to reject an
unexpired oil and gas lease pursuant to 11 U.S.C. § 365. See In re
Tayfur, 599 F. App’x 44 (3d Cir. Mar. 18, 2015). Additionally,
the Third Circuit affirmed that Tayfur’s lease was not “at-will”
under Commonwealth law, nor did the lease or assignment of the
lease violate the statute of frauds. See generally id.

On December 28, 2005, Tayfur, who owned approximately
107 acres in Butler County, Pennsylvania, executed a lease with
Central Appalachian Petroleum (CAP) granting oil and gas
extraction rights with a primary term of 10 years. Id. at 45. The
lease could be extended through either continued annual payments
under the lease or the commencement of extraction. CAP assigned
the lease to East Resources, Inc. (East) on July 14, 2006, and
SWEPI L.P. (SWEPI) took over the lease, as East’s successor-by-
merger. Id.
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Tayfur voluntarily filed a petition for bankruptcy under
Chapter 13 of the U.S. Bankruptcy Code on November 14, 2011,
and communicated with the bankruptcy court that he planned to
fund his bankruptcy through payments received under his oil and
gas lease. Id. However, as SWEPI had yet to begin extraction as
of 2013, “Tayfur filed a motion to reject his lease with SWEPI
pursuant to 11 U.S.C. §§ 365(a) and (d)(2), which permit a trustee
to reject unexpired leases of the debtor where doing so would
benefit the bankruptcy estate.” Id. at 45–46. After the bankruptcy
and district courts denied his motion, Tayfur appealed the
decision to the Third Circuit. Id. at 46.

On appeal, the Third Circuit affirmed that rejecting the lease
with SWEPI would not benefit the Tayfur estate.

Under 11 U.S.C. § 365(h)(1)(A)(ii), where the
trustee rejects an unexpired lease, but that lease’s term
has already commenced:

“the lessee may retain its rights under such
lease (including . . . possession . . .) that are in
or appurtenant to the real property for the
balance of the term of such lease and for any
renewal or extension . . . .”

Id. at 50 (quoting 11 U.S.C. § 365(h)(1)(A)(ii)). Thus, “[u]nder
this provision, SWEPI would continue to have possessory rights
[under the lease] at least until the end of the primary lease term,”
and possibly could continue to retain possessory interests under
an extension of the lease. Id. In addition, the Third Circuit would
not overturn the bankruptcy court’s factual findings that rejection
of the lease would not be in the best interests of Tayfur’s estate.
Id. at 51.

With regard to Tayfur’s arguments under the Commonwealth
law, the Third Circuit found them equally unappealing. First,
the Third Circuit reaffirmed that an oil and gas lease is not
controlled by Pennsylvania’s Landlord and Tenant Act of 1951,
and therefore, Tayfur’s argument that the lease is terminable at
will was without merit. Id. at 48. Second, CAP’s failure to sign
the lease did not cause the lease to expire, because “the signature
requirement of Pennsylvania’s general statute of frauds applies
only to . . . the lessor,” and here, Tayfur signed the lease. Id.
Finally, the lease assignment from CAP to East was equally valid,
as the “general principle of oil and gas law [is] that a lessee is free
to assign its interest, absent an express clause stating otherwise,”
and the lease between Tayfur and CAP did not contain such an
express clause. Id. at 49.

GOVERNOR WOLF SIGNS EXECUTIVE ORDER BANNING NEW
OIL AND GAS LEASES ON STATE PARK AND FOREST LANDS

On January 29, 2015, recently elected Governor Tom Wolf
signed an executive order that bans new oil and gas leases of
state park and state forest land. See Exec. Order No. 2015-03,
“Leasing of State Forest and State Park Land for Oil and Gas
Development” (Jan. 29, 2015) (Order No. 2015-03). Governor
Wolf’s executive order also supersedes and rescinds former
Governor Tom Corbett’s Executive Order 2014-03, which
allowed companies to extract oil and gas beneath state park and
state forest land from wells drilled on adjacent properties. See
Exec. Order No. 2014-03, “Leasing of State Forest and State Park
Land for Oil and Gas Development” (May 23, 2014). His
executive order specifically recognized the Environmental Rights

Amendment to the Pennsylvania Constitution, Pa. Const. art. I,
§ 27, as well as the Department of Conservation and Natural
Resources’ (DCNR) duties pursuant to the Conservation and
Natural Resources Act, 71 Pa. Cons. Stat. §§ 1340.101–.1103.
Under these guiding principles, the executive order denies any
additional leasing of state park or forest lands owned and/or
managed by the DCNR for oil and gas development.

Nonetheless, the executive order seems to impliedly comply
with and recognize the commonwealth court’s ruling that the
DCNR, not the Governor, has the exclusive authority to make and
execute leases for extraction of oil and gas on state lands. See
Order No. 2015-03 (“subject to future advice and recommenda-
tions made by the DCNR”). See also Pa. Envtl. Def. Found. v.
Commonwealth, 108 A.3d 140 (Pa. Commw. Ct. 2015); Vol.
XXXII, No. 1 (2015) of this Newsletter. This executive order also
does not affect oil and gas leases already in effect.

This executive order followed through on one of Governor
Wolf’s campaign pledges involving the oil and gas industry.
Governor Wolf also pledged to seek legislative approval for a 5%
extraction tax on natural gas.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

DISTINCTION BETWEEN TEMPORARY AND PERMANENT
INJURY TO REAL PROPERTY CLARIFIED

The Texas Supreme Court took the opportunity in Gilbert
Wheeler, Inc. v. Enbridge Pipelines (East Texas) L.P., 449
S.W.3d 474 (Tex. 2014), to clarify several aspects of the law
governing the proper measurement of damages for injury to real
property, claims for which are a consistent source of employment
for oil and gas litigators.

Gilbert Wheeler, Inc. (Wheeler) owned a heavily wooded
153-acre tract of land in Shelby County, Texas, that it used as a
family retreat and called “the Mountain.” Enbridge Pipelines, L.P.
(Enbridge) sought an easement for a pipeline across Wheeler’s
tract, and the parties negotiated a right-of-way agreement
requiring Enbridge to install its pipeline by boring underneath the
ground in order to preserve the trees on the property. Enbridge
neglected to inform its contractors, though, and instead of boring
underground, they cut down a swath of trees, bulldozed the
ground, and channelized a stream. Wheeler sued Enbridge for
both breach of contract and trespass and obtained jury awards of
$300,000 on its breach of contract claim as the reasonable cost to
restore the property and $288,000 on the trespass claim for the
intrinsic value of the destroyed trees. Wheeler elected to recover
the damages awarded for breach of contract, and Enbridge
appealed. The court of appeals reversed the trial court’s judgment
on the basis that Wheeler had failed to secure a finding whether
the injury was temporary or permanent. Id. at 476–77.

The court of appeals had agreed with Enbridge that the
question of whether the injury to the Mountain should be regarded
as permanent or temporary was crucial to the measure of damages,
if any, to which Wheeler was entitled. According to long-
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established law, the supreme court explained, “[i]f land is
temporarily but not permanently injured by the negligence or
wrongful act of another, the owner [is] entitled to recover the
amount necessary to repair the injury . . . .” Id. at 478 (first
alteration in original) (quoting Trinity & S. Ry. Co. v. Schofield,
10 S.W. 575, 576 (Tex. 1889)). On the other hand, “the true
measure of damages in case of permanent injury to the soil is the
difference between the value of the land immediately before the
injury and its value immediately after.” Id. (quoting Ft. Worth &
D.C. Ry. Co. v. Hogsett, 4 S.W.365, 366 (Tex. 1887)). Wheeler
argued that this distinction has no place when damages stem from
breach of contract rather than tort: “restoration costs [would] give
[Wheeler] the benefit of its bargain under the right-of-way
agreement and thus [were] the proper measure of damages
regardless of whether the injury to the Mountain [were]
characterized as temporary or permanent.” Id. at 479.

Wheeler’s appeal, the supreme court said, raised broad
concerns about the temporary-versus-permanent distinction, and
the court addressed them in turn. The distinction between
temporary and permanent injury, it first held, “is not limited in [its
application] to causes of action that sound in tort rather than
contract,” as Wheeler argued. Id. “[T]he injury in question under
either cause of action is the same,” it pointed out, and the court
saw “no reason to compensate a party differently because the
wrongful conduct that caused the identical injury stem[med] from
breaching a contract rather than committing a tort.” Id. The
temporary-versus-permanent distinction therefore underlay “the
determination of the proper measure of damages for both the
trespass and breach-of-contract claims at issue.” Id. at 479–80.

The court then, for the sake of clarity in the law, went on to
formulate the definitions of permanent and temporary injury to
real property. According to the court’s new definition,

[a]n injury to real property is considered permanent if
(a) it cannot be repaired, fixed, or restored, or (b) even
though the injury can be repaired, fixed, or restored, it is
substantially certain that the injury will repeatedly,
continually, and regularly recur, such that future injury
can be reasonably evaluated. Conversely, an injury to
real property is considered temporary if (a) it can be
repaired, fixed, or restored, and (b) any anticipated
recurrence would be only occasional, irregular, inter-
mittent, and not reasonably predictable, such that future
injury could not be estimated with reasonable certainty.

Id. at 480. “[W]hether an injury is temporary or permanent,” the
court held, “is a question of law for the court to decide,” although
“the facts that underlie the temporary-versus-permanent distinc-
tion must be resolved by the jury upon proper request.” Id. at 481.

The general rules are applied with some flexibility, the court
went on, and it noted two exceptions that were important in this
case. First, “[i]n cases involving temporary injury, Texas courts
have recognized the so-called economic feasibility exception to
the general rule that the cost to restore is the proper measure of
damages.” Id. “[W]hen the cost of required repairs or restoration
exceeds the diminution in the property’s market value to such a
disproportionately high degree that the repairs are no longer
economically feasible,” a temporary injury is deemed permanent
so that the landowner will not be excessively compensated. Id.
Also, the court confirmed, there is an exception to the rule that the

measure of damages for permanent injury is diminution of the
land’s value when the injury involves the destruction of trees.
When a landowner can show that the destruction of trees on real
property resulted in no diminishment, or essentially nominal
diminishment, in the property’s market value, the landowner may
recover the intrinsic (aesthetic and utilitarian) value of the trees.
Id. at 483.

Because the question of whether the injury to the land was
temporary or permanent was a question of law, the court held,
Wheeler was not required to submit a jury question on that issue,
and the court of appeals had erred in holding that Wheeler had
waived its entitlement to damages on that basis. Id. at 484.
“[A]pplying the definitions [the court] supplied in this opinion,”
the court further held that “the injury to the Mountain [was]
deemed permanent as a matter of law” under the economic-
feasibility exception inasmuch as the evidence presented by both
sides showed that the cost of restoration would be vastly
disproportionate to the diminution in the property’s value. Id. But
because “a landowner may recover for the intrinsic value of the
trees on his property [if] the diminution in the fair market value of
the land is essentially nominal,” as it was here, Wheeler could
pursue his claim under the intrinsic value exception. Id. at 485.
The court remanded the case to the court of appeals to address
issues it had not reached. Id. at 486.

FAILURE OF EXECUTIVE TO OBTAIN MARKET ROYALTY
RATE MAY HAVE BREACHED DUTY TO NONPARTICIPATING
ROYALTY OWNER, BUT AGREEABLE LESSEE IS NOT
RESPONSIBLE

KCM Financial LLC v. Bradshaw, No. 13-0199, 58 Tex.
Sup. Ct. J. 437, 2015 WL 1029652 (Tex. Mar. 6, 2015),
represents the Texas Supreme Court’s latest effort to define the
duty the owner of the executive right, i.e., the right to execute oil
and gas leases, owes to a royalty owner whose interest is subject
to that right. “Although the parameters of the duty are imprecise,”
the court averred, “at bottom, the executive is prohibited from
engaging in acts of self-dealing that unfairly diminish the value of
the non-executive interest.” Id. at *1.

Betty Lou Bradshaw held a non-participating royalty interest
in 1,773 acres of the Mitchell Ranch in Hood County, Texas. The
1960 deed reserving the interest to Bradshaw’s parents described
the interest as one-half of any future royalty and mandated that
any royalty be not less than one-eighth. Id. at *2. Steadfast
Financial LLC (Steadfast), which became KCM Financial LLC
during the pendency of the appeal, held the right to execute oil
and gas leases binding on Bradshaw’s one-half of the royalty and
on Steadfast’s remaining one-half. In April 2006 Steadfast sold
the surface of the land to Range Resources Corp. and executed an
oil and gas lease to Range Production I, L.P., evidently an affiliate
of Range Resources Corp. (collectively, Range). Id. at *4.
Steadfast reserved a one-eighth royalty in the lease and received
a bonus payment, not shared by Bradshaw, of $7,505 per acre. Id.
at *5. In January 2007 Bradshaw sued Steadfast, alleging that it
had breached its duty to her by obtaining an exorbitant bonus
payment at the expense of a higher royalty in a trade-off that
diminished the value of her interest. She also sued Range,
asserting that Range had conspired with Steadfast and aided and
abetted its breach. Id. The supreme court affirmed the court of
appeals’ reversal of the trial court’s summary judgment for
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Steadfast, but it reversed the court of appeals and reinstated the
trial court’s summary judgment for Range.

The court began with an explanation of the principles
governing the relationship between the executive and non-
executive owners. Although the relationship has been described
as fiduciary in nature, it pointed out, “the executive is not required
to grant priority to the non-executive’s interest.” Id. at *7. Rather,
“the executive’s duty is to acquire for the non-executive every
benefit that he exacts for himself.” Id. (quotation marks omitted)
(quoting Lesley v. Veterans Land Bd. of State, 352 S.W.3d 479,
490 (Tex. 2011)). “[E]vidence of self-dealing can be pivotal,”
said the court, and it has “generally observed the absence of self-
dealing” when it has declined to find a breach of the duty. Id. at
*8. “[T]he controlling inquiry,” the court summed up, “is whether
the executive engaged in acts of self-dealing that unfairly
diminished the value of the non-executive interest.” Id.

The determination of whether the executive has engaged
in self-dealing at the non-executive’s expense is a difficult
one, the court recognized. “[M]yriad components of any given
arrangement can affect the overall value of a mineral lease . . . .
[and] [t]he interests of the executive and the non-executive may
. . . be aligned in some respects but not others.” Id. at *9. In the
court’s view, “the executive may discharge its duty to the non-
executive without yielding entirely to the non-executive’s best
interests. To hold that the executive must [invariably] obtain
the highest royalty available would . . . unduly impinge the
executive’s right to make and amend leases.” Id. On the other
hand, “the going rate for a royalty interest is not altogether
immaterial.” Id. The situation here, where the executive holds the
right to obtain benefits, such as bonuses, in which the non-
executive has no interest, according to the court, “presents a
conundrum that requires balancing the bundle of rights that
comprise the mineral estate.” Id. at *10. The conduct alleged here,
that “the executive [had] misappropriated what would have been
a shared benefit (a market-rate royalty interest) and converted it
to a benefit reserved only unto itself (an enhanced bonus), with
the intent to diminish the value of Bradshaw’s royalty interest,” if
proven, was to the court “the essence of self-dealing.” Id.

The court refused to hold that the executive’s duty could be
satisfied merely by obtaining some royalty or the minimum
required in the deed creating the non-participating royalty. “[T]he
subject transaction must be viewed as a whole in determining
whether the terms of a mineral lease, including the negotiated
royalty, reflect the executive’s required utmost good faith and fair
dealing . . . .” Id. Because there was some summary judgment
evidence that “the one-eighth royalty Steadfast negotiated was
artificially low, the bonus Steadfast received was unusually high,
and Steadfast intended to minimize the benefit shared with
Bradshaw,” Steadfast was not entitled to summary judgment. Id.

Turning to Bradshaw’s claim against Range under civil-
conspiracy and aiding-and-abetting theories, the court had no
hesitation in holding it “untenable as a matter of law.” Id. at *11.
“Evidence that Range knew the [mineral] estate was burdened
with Bradshaw’s non-participating royalty interest, may have
known about tensions between Bradshaw’s and Steadfast’s
interests, and agreed to a one-eighth royalty and an eight-figure
bonus payment” showed nothing more than a typical business
transaction on mutually acceptable terms. Id. Were the court to

validate Bradshaw’s theory of derivative liability, it noted, “it
would be difficult to conceive of a context in which a lessee
would not owe a . . . fiduciary duty to the other side of the
bargaining table,” because both sides would be required to
balance their interests against the non-executive’s. Id. This would
be not only contrary to the limited scope of the duty to the non-
executive, the court declared, it would be nonsensical. Id.

The court went on to hold that Bradshaw could not support
her contention that she was entitled to impose a constructive trust
on Steadfast’s one-half of the one-eighth lease royalty, in addition
to her own one-half of one-eighth, so that Bradshaw would be
paid the one-half of the allegedly available one-fourth lease
royalty she claimed she should have received. The imposition of
a constructive trust, the court pointed out, requires that some
particular property be identified that has been wrongfully taken;
“[a] constructive trust is not merely a vehicle for collecting assets
as a form of damages.” Id. at *14. The royalty payments on which
Bradshaw sought a constructive trust emanated from Steadfast’s
royalty interest, not any interest taken from her. Id.

The court’s essential pronouncements relative to the exec-
utive’s duty are summarized early in the opinion. “[N]o bright line
rule can comprehensively or completely delineate the boundaries
of the executive’s duty.” Id. at *1. Instead, “the lease and the
circumstances of its execution must be considered as a
whole . . . .” Id. “[T]he executive’s failure to obtain a market-rate
royalty does not conclusively establish a breach of duty,” but is a
relevant factor. Id. Every case in which breach of the executive’s
duty is alleged must therefore depend on the facts. It probably can
be said, though, that an executive who fails to negotiate the
highest available royalty rate will have breached his duty to a non-
participating royalty owner if he has also negotiated in the same
transaction offsetting benefits unusually favorable to the lessor in
which the non-executive does not share.

OFFSHORE OPERATOR HELD NOT AN ADDITIONAL INSURED
FOR SUBSURFACE POLLUTION LIABILITY

The Texas Supreme Court in In re Deepwater Horizon, No.
13-0670, 58 Tex. Sup. Ct. J. 330, 2015 WL 674744 (Tex. Feb.
13, 2015), answering certified question from 728 F.3d 491 (5th
Cir. 2013), answered the question, certified to it by the U.S.
Court of Appeals for the Fifth Circuit, of whether BP America
Production Co. and affiliates (collectively, BP), the operator, was
covered as an additional insured under insurance policies carried
by Transocean Offshore Deepwater Drilling, Inc. and affiliates
(collectively, Transocean), the drilling contractor, for liability for
subsurface oil releases stemming from the April 2010 explosion
and sinking of the Deepwater Horizon drilling rig in the Gulf of
Mexico.

Under the parties’ drilling contract, Transocean agreed to
indemnify BP against liability for above-surface pollution,
regardless of fault, and BP agreed to indemnify Transocean
against all pollution risk Transocean did not assume, including
that of subsurface pollution. 2015 WL 674744, at *2. The drilling
contract also required Transocean to carry various types of
insurance and to name BP and related entities additional insureds
in each of its policies “except Workers’ Compensation for
liabilities assumed by [Transocean] under the terms of [the
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Drilling] Contract.” Id. at *3 (alterations in original) (emphasis
omitted).

Transocean’s insurance policies obligated the insurers to
pay for any loss on behalf of an “Insured” for liability imposed
by law or assumed by the “Insured” under an “Insured Contract.”
Id. The policies extended “Insured” status not only to Transocean
but also to “[a]ny person or entity to whom the ‘Insured’ is
obliged by oral or written ‘Insured Contract’ . . . to provide
insurance such as afforded by [the] Policy.” Id. (alterations in
original). An “Insured Contract” was defined as “any written or
oral contract or agreement entered into by the ‘Insured’ . . . and
pertaining to business under which the ‘Insured’ assumes the tort
liability of another party to pay for ‘Bodily Injury’ [or] ‘Property
Damage’ . . . to a ‘Third Party’ or organization.” Id. (alteration in
original). After BP made a demand for coverage for subsurface
pollution as an additional insured under Transocean’s policies, the
insurers sought a judicial declaration that BP was not entitled to
it. Id. at *4. On appeal from a federal district court determination
that BP was not an “Insured” under Transocean’s policies, the
Fifth Circuit certified the question to the Texas Supreme Court.

The court focused on the language of the insurance policies.
An insured may, the court recognized, “gratuitously choose
to secure more coverage for an additional insured than it is
contractually required to provide,” and a policy for such coverage
will be enforced in favor of the additional insured. Id. at *6. The
policies here required the insurers to afford additional-insured
coverage only to one to whom the named insured is obliged by
contract to provide coverage. The policies thus required the
court to consult the drilling contract to determine whether
Transocean was obliged to procure insurance coverage for BP as
an additional insured. Id. at *9. Because the drilling contract
required Transocean to provide insurance, according to the
court’s interpretation, only for liabilities assumed by Transocean,
it concluded that BP was intended to be an additional insured
under the insurance policies only as to those liabilities and
no others. Id. at *11. Transocean did not assume liability for
subsurface pollution and was therefore “not ‘obliged’ to name BP
as an additional insured as to that risk.” Id. Because there was no
obligation to provide insurance for that risk, BP lacked status as
an “Insured” for it. Id.

GAS WELL OPERATOR’S DEFAMATION SUIT ALLOWED TO
PROCEED AGAINST ONE OF THREE DEFENDANTS

The Texas Supreme Court in In re Lipsky, No. 13-0928,
2015 WL 1870073 (Tex. Apr. 24, 2015), denying mandamus
from 411 S.W.3d 530 (Tex. App.—Fort Worth 2013), considered
the Texas Citizens Participation Act (TCPA), Tex. Civ. Prac. &
Rem Code §§ 27.001–.011, in the context of a homeowner’s
criticism of a natural gas producer. Range Resources Corporation
and Range Production Company (collectively, Range) drilled two
natural gas wells near Steven and Shyla Lipsky’s house in
Weatherford, Texas. After complaints by the Lipskys and by Alisa
Rich, their environmental consultant, the U.S. Environmental
Protection Agency (EPA) issued an order blaming gas contam-
ination in the Lipskys’ water well on Range’s gas wells and
imposed remediation measures. Eventually the Texas Railroad
Commission (RRC) determined that Range had not contaminated
the Lipskys’ water, and the EPA later withdrew its order without
explanation. Meanwhile, the Lipskys had filed suit against Range

for damages resulting from Range’s alleged contamination of
their well, and Range counterclaimed against the Lipskys and
brought a third-party claim against Rich for defamation, business
disparagement, and civil conspiracy. 2015 WL 1870073, at *1–2.
The Lipskys’ suit was dismissed by the trial court as an improper
collateral attack on the RRC’s determination, but the trial court
denied the Lipskys’ and Rich’s motion to dismiss Range’s claims.
Id. at *2.

The Lipskys and Rich sought dismissal of Range’s suit under
the TCPA, the purpose of which is to “protect[] citizens from
retaliatory lawsuits that seek to intimidate or silence them on
matters of public concern.” Id. at *3. The TCPA provides a
special procedure for the expedited dismissal of such suits: If a
defendant shows by a preponderance of evidence that the
plaintiff’s claim relates to the defendant’s right of free speech,
petition, or association, the plaintiff must, to go forward, establish
a prima facie case for each essential element of its claim “by clear
and specific evidence.” Id. (quoting Tex. Civ. Prac. & Rem. Code
§ 27.005(c)). The court of appeals held that the trial court should
have dismissed Range’s claims against Shyla Lipsky and Rich,
because Range could not point to specific evidence of their
casting blame on Range, but it allowed Range to proceed against
Steven Lipsky. The supreme court affirmed the court of appeals’
decision.

On appeal to the supreme court the only question was
whether Range had met its burden of establishing a prima facie
case by clear and specific evidence; there was no dispute that
Range’s claims implicated Steven Lipsky’s free-speech rights.
Lipsky contended that the phrase “clear and specific evidence”
elevates the evidentiary standard the plaintiff must meet, requiring
direct evidence. “Range, on the other hand, argue[d] that circum-
stantial evidence and rational inferences may be considered by the
court in determining whether clear and specific evidence exists
and that the TCPA’s prima-facie-case requirement does not
impose a higher or unique evidentiary standard.” Id. The phrase
“clear and specific evidence,” the court pointed out, is defined in
neither the TCPA nor in the common law, so the words are to be
given their plain and ordinary meaning. Id. at *6. Although the
requirement of such evidence, in the court’s view, indicates that
a plaintiff’s “general allegations that merely recite the elements of
a cause of action . . . will not suffice” and that “a plaintiff must
provide enough detail to show the factual basis for its claim,” the
TCPA “does not impose an elevated evidentiary standard or
categorically reject circumstantial evidence.” Id. at *7. Having
made this determination, the court next considered whether Range
had met its burden with respect to its business disparagement and
defamation claims.

“To prevail on a business disparagement claim,” the court
observed, “a plaintiff must establish that (1) the defendant
published false and disparaging information about it, (2) with
malice, (3) without privilege, (4) that resulted in [economic]
damages to the plaintiff.” Id. at *8 (footnote omitted) (quoting
Forbes Inc. v. Granada Biosciences, Inc., 124 S.W.3d 167, 170
(Tex. 2003)). The court agreed with Lipsky that the conclusory
statement in an affidavit of a Range vice president that it had
“suffered direct pecuniary and economic losses” and other losses
in excess of $3 million was insufficient, being “devoid of any
specific facts illustrating how Lipsky’s alleged remarks about
Range’s activities actually caused such losses.” Id. at *9. To show
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a prima facie case for defamation, however, as opposed to
business disparagement, Range was not required to plead and
prove specific economic loss if the plaintiffs’ alleged actions
amounted to defamation per se, i.e., statements so obviously
harmful that general damages may be presumed, such as damages
for mental anguish and loss of reputation. Id. The gist of Lipsky’s
statements that were the basis of Range’s complaint, that Range
had contaminated the Lipskys’ well and that the RRC had been
unduly influenced to rule otherwise, by their nature “adversely
affect the perception of Range’s fitness and abilities as a natural
gas producer.” Id. at *12. Because those statements amounted to
defamation per se, the court held, Range need not plead or prove
actual damage. The trial court therefore had not abused its
discretion in denying Lipsky’s motion to dismiss. Id.

The court affirmed the court of appeals’ order requiring
dismissal of Range’s claims against Shyla Lipsky and Alisa Rich.
The court of appeals had, it observed, considered Range’s
evidence of Rich’s predisposition to blame Range and other
producers for contamination but had reasonably “concluded it was
not clear and specific evidence that ‘Rich had conspired with the
Lipskys to blame Range on this occasion.’” Id. at *12 (quoting
411 S.W.3d at 551). Likewise, no clear and specific evidence
established a prima facie case that Shyla Lipsky or Rich published
any defamatory remarks against Range or conspired with Steven
Lipsky to do so. Id. at *13.

LOST PROFITS FROM FOREIGN GAS DRILLING VENTURE
HELD TOO SPECULATIVE AS MEASURE OF ITS VALUE, BUT
AMOUNTS PARTICIPANTS WERE WILLING TO SPEND IS
COMPETENT EVIDENCE

The central issue in Phillips v. Carlton Energy Group, LLC,
No. 12-0255, 2015 WL 2148951 (Tex. May 8, 2015), was
whether Carlton Energy Group, LLC (Carlton), the plaintiff,
had met its burden to demonstrate the amount of its damages
against Gene Phillips and affiliated business entities (collectively,
Phillips) that had deprived Carlton, through breach of contract
and tortious interference with contract, of Carlton’s interest in an
oil and gas venture.

In October 2000 CBM Energy Limited (CBM) secured from
the government of Bulgaria a concession to explore a large area
for coalbed methane gas. Id. at *1. It entered into an agreement
with Carlton under which Carlton was to provide up to $8 million
in funding for the wells that would be required for the initial
testing and development of the project in exchange for up to a
48% interest. Id. at *2. Carlton began efforts to attract investors
for the project and eventually offered Phillips a 10% interest in
exchange for $8.5 million, sufficient cash to pay for initial drilling
and development, which would leave Carlton with 38%. Phillips
accepted by letter agreement on August 23, 2004. Id. at *4.

Within a few months Phillips had met with CBM and the
Bulgarian government, convinced CBM to declare Carlton in
default under the CBM-Carlton agreement, and entered into a new
agreement with CBM to acquire 60% of the project in exchange
for $6.5 million and Phillips’s agreement to carry CBM’s
development and operating costs. Id. After one well was drilled,
which apparently never produced but demonstrated the existence
of a large and potentially profitable reservoir, the concession

terminated in 2007. Phillips lost $13 million on the project.
Id. at *5.

Carlton sued Phillips in late 2006, alleging Phillips’s breach
of the August 2004 contracts and tortious interference with
Carlton’s contract with CBM. Id. At trial the jury returned a
verdict for Carlton, finding that Phillips had breached the
agreement with Carlton and had tortiously interfered with the
Carlton-CBM contract and awarding actual damages of $66.5
million for the fair market value of Carlton’s interest in the
contract at the time of the breach and for tortious interference,
plus $8.5 million in exemplary damages. Id. at *7.

After concluding that the jury’s findings on the existence and
breach of a contract between Phillips and Carlton and on tortious
interference were supported by sufficient evidence, the court came
to Phillips’s principal argument, “that Carlton’s evidence of the
fair market value of a 38% interest in the Bulgarian project . . .
[was] too speculative to support an award of damages.” Id. at *9.
The law is well-settled, the court first observed: “lost profits can
be recovered only when the amount is proved with reasonable
certainty.” Id. The proof need not be perfect or exact but must be
based on objective data and cannot be speculative. The court
remarked that while it had “never spoken to whether this
requirement of reasonable certainty of proof should apply when
lost profits are not sought as damages themselves but are used to
determine the market value of property for which recovery is
sought, it clearly must.” Id. at *10.

Carlton argued for its $66.5 million damage award on the
basis of an expert engineer’s testimony of the volume of recover-
able gas the concession was believed to contain, from earlier
studies by another engineer, the price obtainable for the gas, the
number of wells that would be drilled, and the success rate, all of
which, Carlton argued, was deeply discounted by the jury in
arriving at its valuation. Id. at *11. Merely laying out the calcula-
tion for which Carlton argued, with its sweeping assumptions,
demonstrated for the court how completely conjectural it was. It
provided no basis for the projection of gas volumes nor for
assessing the risks of drilling and getting the gas to market, the
court pointed out, and the witness admitted he merely offered the
jury a “considerable range” of values to consider. Id. “Nothing in
the evidence,” the court concluded, “support[ed] the jury’s $66.5
million finding.” Id.

But another damage calculation for which Carlton argued was
based on an actual offer by a willing seller: Phillips’s agreement
to pay Carlton $8.5 million for a 10% interest. By simple
extrapolation, this indicated to Carlton’s expert that the entire
prospect was worth $85 million less $3 million in drilling costs for
three wells required by the concession. Id. The court could not
hold, it said, “that the amount Phillips was willing to pay Carlton,
for the very interest at issue, [was] not some evidence to support
the verdict,” to the extent of a 38% of $82 million valuation,
although Carlton could argue on remand to the court of appeals,
based on the amounts Carlton agreed to pay CBM and that others
had expressed willingness to pay for specified interests, that “the
jury’s verdict was against the great weight and preponderance of
the evidence . . . .” Id. at *11.
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PROPERTY DESCRIPTION IN FORECLOSURE ASSIGNMENT
HELD NOT LIMITED TO WELL’S PRORATION UNIT

Imprecision in conveyancing and carelessness in title
assurance are both constant sources of disputes. Victory Energy
Corp. v. Oz Gas Corp., No. 08-12-00248-CV, 2014 WL 8045237
(Tex. App.—El Paso Sept. 17, 2014, pet. denied), presents
extreme examples of how.

In 1974 Gary Garlitz acquired an oil and gas lease for his
company, Chesapeake Bay Gas Gathering Co. (Chesapeake Gas
Gathering), on, among other land, a quarter-section of land on his
wife’s family’s ranch in Crockett County, Texas, SE¼ of Section
155, Block O, GH&SA Ry. Co. Survey. The lease was extended
beyond its two-year primary term by production from several
wells, including the Argee Oil Co. No. 1-155, which was assigned
an 80-acre proration unit under RRC rules consisting of land
mostly in E½SE¼ of Section 155. A well was also drilled in
W½SE¼ of Section 155, the Crockett 1-155, but it was evidently
not producing during the period of the occurrences that led to the
suit. Id. at *1–2.

In 1986 Chesapeake Gas Gathering executed a deed of trust
granting a mortgage lien on its oil and gas leasehold in SE¼ of
Section 155. Chesapeake eventually defaulted in the payment of
the indebtedness the deed of trust secured, and the lien was
foreclosed at a trustee’s sale in 1998. Id. at *2–3. The trustee
acting under the deed of trust’s power of sale executed a trustee’s
deed to Oz Gas Corp. (Oz Gas), the purchaser, conveying “the
property more particularly described on Exhibit ‘A’ attached
hereto . . . .” Id. at *3. Exhibit “A” described, as part of “Parcel
3,” the SE¼ of Section 155. All of the Exhibit “A” property
descriptions were preceded by a clause the court called an
“introductory proviso”:

The following oil and gas leases are limited in area to
the Railroad Commission of Texas proration units
surrounding the oil and/or gas wells referenced below
and are subject to depth restrictions and the other
provisions of these leases.

Id. at *4. After the land description of SE¼ of Section 155 (and
two other tracts) was a description of the 1974 oil and gas lease
by lessor, lessee, date, and recording data, followed by a de-
scription of wells, in tabular form, including the well in E½SE¼
Section 155:

Working Net Revenue
Wells  Interest Interest
Argee Oil Company     75%   .5791670
#1-155 and #1-166

See id. at *3.
Oz Gas continued to operate the Argee No. 1-155 Well in

E½SE¼ of Section 155 from 1998 until the time of suit.
Meanwhile, Garlitz conducted at least some preliminary work on
the old Crockett well in W½SE¼ of Section 155, without Oz
Gas’s knowledge, it maintained, beginning in 1999. In 2007
Garlitz, claiming to be acting on behalf of the mineral owners,
executed an oil and gas lease on W½SE¼ of Section 155 to
Universal Energy Resources, Inc. (Universal), which proceeded
to drill two wells at a cost of about $6 million. Victory Energy
Corp. (Victory), HCP Investments, L.L.C. (HCP), and SmartGas,
L.L.C. (SmartGas) acquired the wells from Universal and became

defendants in Oz Gas’s trespass to try title suit in which it sought
to establish its oil and gas leasehold title to W½SE¼ of Section
155. Id. at *4–5. The trial court granted Oz’s motion for summary
judgment on the basis that the 1998 trustee’s deed included all of
SE¼ Section 155 and found that Victory, HCP, and SmartGas
were bad-faith trespassers and thus not entitled to recover their
drilling costs out of revenue from the wells’ production. Id. at *6.
The court of appeals affirmed.

The court recognized that the central issue was whether the
“introductory proviso” limited the trustee’s deed’s operation to the
80-acre proration unit assigned to the Argee No. 1-155 Well. The
court agreed with Oz that it did not. Reading the “general, vague”
wording of the proviso as limiting the conveyance to only wells
and their surrounding proration units would render the inclusion
of the full quarter-section description essentially meaningless, in
the court’s view. Id. at *9. “[T]he more natural reading and the
only tenable reading of the Trustee’s Deed,” the court declared,
was that the quarter-section descriptions in Exhibit “A” operated
as conveyances of the grantor’s rights in those tracts as well as
any rights the grantor had in wells explicitly listed and their
proration units. Id. at *10 (emphasis added). Casting about for an
explanation for what the limiting proviso might mean if not
construed as “merely boilerplate” and meaningless, as Oz Gas
contended, the court found that the proviso served to clarify that
(1) the working interest in operative wells was limited in area to
the proration units surrounding the referenced wells, and (2) the
overall interest in the described tracts and in the wells being
conveyed was no larger than that conveyed in the original 1974
lease. Id. According to this analysis, the court went on, the
conveyance was limited to 75% of the working interest in the
proration unit for the Argee No. 1-155 Well but was unlimited and
conveyed 100% in the rest of SE¼ Section 155. Id. at *11.

Turning to the question of whether the trespass committed in
drilling the wells in W½SE¼ Section 155 was in bad faith, the
court held that the trial court was justified in finding that the
defendants “did not have an honest and reasonable belief in the
superiority of their title.” Id. at *14. That they had relied on a 20-
year-old title opinion without having it updated or searching the
records themselves was practically dispositive.

PIPELINE COMPANY HELD NOT ENTITLED TO SUMMARY
JUDGMENT ON COMMON CARRIER STATUS

In Texas Rice Land Partners, Ltd. v. Denbury Green
Pipeline-Texas, LLC, No. 09-14-00176-CV, 2015 WL 575179
(Tex. App.—Beaumont Feb. 12, 2015, no pet. h.), the court of
appeals reversed a summary judgment granted by the trial court
to Denbury Green Pipeline-Texas, LLC (Denbury Green), a
pipeline company seeking to establish its right, by eminent
domain, to lay a carbon dioxide pipeline across Texas Rice Land
Partners, Ltd.’s (Texas Rice) farm and ranch property.

Denbury Green was formed, according to testimony of its
officers, to construct, own, and operate the “Green Line,” a
pipeline for the transportation of carbon dioxide from the Texas-
Louisiana border along the Gulf Coast to the Oyster Bayou Unit
in Chambers County, Texas, and the West Hastings Unit in
Brazoria and Galveston Counties. An affiliate of Denbury
Green’s, Denbury Onshore, LLC (Denbury Onshore), operated the
Jackson Dome Unit in Mississippi, a major source of the carbon
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dioxide to be transported, and it also owned interests in the Oyster
Bayou and West Hastings Units, including a large majority of the
working interest in the West Hastings Unit, which it also operated.
Id. at *1–2. When Texas Rice refused to allow Denbury Green
access to survey the route of its pipeline, Denbury Green sought
and obtained a summary judgment enjoining interference with its
right of entry on the basis that Denbury Green was a common
carrier with the right of eminent domain. Id. at *3. That judgment
was reversed in Texas Rice Land Partners, Ltd. v. Denbury Green
Pipeline-Texas, LLC, 363 S.W.3d 192 (Tex. 2012), in which the
supreme court held that Denbury Green must establish itself to be
a common carrier by more than just a cursory filing with the RRC
holding itself out as one. On remand the trial court again granted
summary judgment to Denbury Green, and this appeal resulted.

To exercise the right of eminent domain, the court of appeals
observed, Denbury Green was required to meet the statutory
definition of a common carrier. 2015 WL 575179, at *3 (citing
Tex. Nat. Res. Code Ann. § 111.002 (a common carrier “owns,
operates, or manages . . . pipelines for the transportation of carbon
dioxide or hydrogen . . . for the public for hire”)). Further, for a
person intending to build a pipeline to qualify as a common
carrier, a reasonable probability must exist that the pipeline will
at some point after construction serve the public by transporting
gas for third-party customers. Id. Thus, central to the court’s
inquiry, it remarked, was “Denbury Green’s intent at the time of
its plan to construct the Green Line.” Id.

Denbury Green pointed to arrangements it had made with two
third-party generators after the pipeline had been completed to
transport their carbon dioxide as proof of its intention to provide
services to the public. Further, its officers asserted, it had always
intended its Green Line to be available to other carbon dioxide
owners and had intentionally placed the line near potential
shippers. Id. at *4. The transportation contracts Denbury Green
obtained after the pipeline was built did not, in the court’s view,
necessarily speak to its intent at the time of its plan to construct
the line, and Denbury Green’s subjective beliefs about who
might use the line “[did] not demonstrate, as a matter of law, a
reasonable probability that, at the time Denbury Green intended
to build the Green Line, the pipeline’s purpose was to serve the
public.” Id.

Given evidence that (1) Denbury Onshore owned a control-
ling interest in both the West Hastings Unit and the Jackson Dome
Unit; (2) only a very small percentage of non-operator working
interest owners ratified Denbury Green’s transportation agree-
ments; and (3) the other interest owners did not take title to or
possession of the carbon dioxide transported to the Texas units,
reasonable jurors could differ on whether Denbury Green’s
contracts with its own affiliate, Denbury Onshore, and with the
post-construction shippers were sufficient to establish its intent to
serve the public, the court concluded. Id. at *5. The evidence
therefore raised a fact issue regarding whether Denbury Green’s
taking served a substantial public interest. Since reasonable minds
could differ on whether, at the time Denbury Green intended to
build the Green Line, a reasonable probability existed that the
Green Line would serve the public, summary judgment was
improper. Id.

LEASE PROVISION FOR EXPIRATION AS TO UNDRILLED
DEPTHS HELD AVOIDED BY POOLING AGREEMENT

The court in Albert v. Dunlap Exploration, Inc., No. 11-12-
00064-CV, 2015 WL 730119 (Tex. App.—Eastland Feb. 12,
2015, pet. filed), considered an oil and gas lease covering a 251.5-
acre tract in Palo Pinto County, Texas, that contained in an
addendum a provision for partial termination:

22. This lease shall expire at the end of the primary term
hereof or any extension thereof by reason of operations
being conducted at the end of the primary term hereof
. . . as to all depths below the deepest depth drilled
theretofore established in a well located on lands
covered by this lease.

Id. at *1 (emphasis omitted). During the lease’s primary term the
lessors and lessee joined in executing a “Declaration of Pooled
Unit” in which they agreed to pool the 251.5 acres covered by the
lease with another 70.5-acre lease as to substances produced from
gas wells on the land, “as to all depths covered by said leases.” Id.
Three gas wells were drilled in the pooled unit during the primary
term of the lease, two of them on the 251.5-acre tract it covered,
the deepest one being the BPE No. 2 well drilled to a true vertical
depth of 4,135 feet and a measured depth of 4,261 feet.

David Albert and ABX Oil & Gas, Inc. (ABX) acquired the
leases dedicated to the pooled unit in 2001. In 2003 they entered
into a farmout agreement with Dunlap Exploration, Inc. (Dunlap)
under which Dunlap drilled four wells. Albert and ABX assigned
Dunlap their leasehold on 160 acres as a result of the farmout
agreement, retaining the other 162 acres. In 2007 and 2008
ABX drilled two wells on the 251.5-acre tract, the BPE No. 6,
completed to produce between 4,172 feet and 4,176 feet, and the
BPE No. 1D, completed to produce between 4,164 feet and 4,167
feet. Dunlap sued Albert and ABX, alleging that the BPE No. 1D
had been drilled on land that had been assigned to Dunlap and that
the BPE No. 6 had been drilled too close to Dunlap’s acreage in
violation of RRC spacing rules. As part of the settlement of the
lawsuit, Dunlap assigned ABX its leasehold rights with respect to
production from the BPE No. 1D wellbore in excess of a 40%
working interest, and ABX and Albert assigned Dunlap a 40%
working interest in its leasehold rights with respect to production
from the BPE No. 6 wellbore. Id. at *2. After the settlement,
however, Albert and ABX asserted that Dunlap had no interest
in the depths from which the No. 1D and No. 6 wells were
producing, because the lease had expired as to those depths at the
end of its primary term. Albert and ABX instead now owned the
entire working interest in those “deep rights,” they contended,
notwithstanding the settlement agreement and assignments, under
a lease they obtained from the mineral owner after the settlement.
Dunlap again sued and obtained a summary judgment declaring
that the lease no longer contained a depth limitation and
upholding Dunlap’s working interest in the BPE No. 1 and No. 6
wells. Id. at *3. The court of appeals affirmed.

The court agreed with Dunlap that the pooling agreement had
modified the depth limitation in the lease because it provided that
production from the pooled unit held the land covered by the
leases as to all depths. The lessors had agreed to the modification
by their execution of the pooling agreement, the court held,
rejecting Albert’s and ABX’s argument that nothing in the pooling
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agreement expressly purported to modify the partial termination
provision of the lease. Id. at *6.

Moreover, the lessors had executed a ratification of the lease
in 2001, when Albert and ABX had acquired it, with an
amendment setting forth the amount of acreage allowed to be
included in a proration unit for any well drilled on the lease. A
schedule contained in the amendment included depth ranges from
the surface down to depths below 5,500 feet, and the instrument
stated that the amendatory provisions would supersede anything
to the contrary in the lease. The ratification’s reference to the
drilling of wells in excess of 5,500 feet negated the lease clause
calling for termination as to depths deeper than those drilled, in
the court’s view. Id. at *6–7.

The court finally upheld the trial court’s determination that
Albert and ABX were estopped by their earlier conduct from
taking the position that the lease had expired. They had drilled the
No. 1D and No. 6 wells, the court pointed out, presumably in
reliance on the pooling agreement and the ratification, presumably
had taken and sold production from them, and had expressly
included the wells in the settlement agreement with Dunlap. As a
matter of law they were estopped from repudiating their authority
to have drilled the wells to their productive depths, notwith-
standing an express representation in the settlement agreement
that ABX and Albert did not own a leasehold interest below the
deepest depth of any well drilled during the lease’s primary term.
Id. at *8.

JURY INSTRUCTION IMPROPERLY LIMITED PERIOD OF TIME
UNDER CONSIDERATION FOR PAYING PRODUCTION
ANALYSIS

In BP America Production Co. v. Laddex, Ltd., No. 07-13-
00392-CV, 2015 WL 691212 (Tex. App.—Amarillo Feb. 17,
2015, pet. filed), the court of appeals reversed the judgment of
the trial court, based on a jury verdict, declaring BP America
Production Company’s (BP) oil and gas lease on a tract in Roberts
County, Texas, terminated upon cessation of production in paying
quantities and Laddex, Ltd.’s (Laddex) new lease from the
mineral owners effective.

The “Arrington lease” held by BP had been executed in 1971
for a term of five years and as long thereafter as oil or gas was
being produced. A single well was drilled on the land, and it
produced steadily until August 2005. Production diminished
significantly from then until November 2006, when the well
resumed production in quantities comparable to those before the
2005 slowdown. In 2007 Laddex acquired a “top lease” that
would vest in possession on termination of the Arrington lease,
and it filed suit seeking termination of the Arrington lease on the
basis that production in paying quantities had ceased. The jury
returned a verdict that the well had failed to produce in paying
quantities and that a prudent operator would not have continued
to operate it, and the trial court entered judgment declaring the
Arrington lease terminated. Id. at *1.

The court first addressed the trial court’s denial of BP’s
motion to dismiss the suit because Laddex lacked standing.
Laddex’s top lease, BP argued, violated the rule against perpetu-
ities and was void because the lessee’s interest would not vest
until the Arrington lease terminated, which might occur after the
period allowed by the rule. Id. at *2. The court disagreed. The

lease expressly stated that it vested in Laddex “any and all
remainder and reversionary interest” upon expiration of any prior
lease. Id. at *3. “[T]he conveyance in the Laddex lease [was] not
made contingent upon any happening” and was “without any
condition other than that inherent in the possibility of reverter.”
Id. The only right that was not presently vested was the right of
possession, the court declared, so that the lease did not violate the
rule against perpetuities. Id.

The court upheld, however, BP’s challenge to the question in
the jury charge, “From August 1, 2005 to October 31, 2006, did
the Mahler D-2 Well fail to produce in paying quantities?” Id. at
*4. “The controlling issue that the trial court was required to
submit to the jury was whether the lease failed to produce in
paying quantities over a reasonable period of time,” the court
observed. Id. The 15-month period that the jury charge identified
as the relevant period limited the jury’s consideration to a period
of time that was not reasonable in assessing the lease’s true
profitability, since it included only the period of diminished
production. Id. Certainly, in the court’s view, evidence that
the lease had returned to profitable production was material to
the question of what time period was reasonable under the
circumstances. Id. Consequently, the court reversed the trial
court’s decision and remanded the case for a new trial. Id. at *5.

MOTHER’S CLAIM OF BREACH OF FIDUCIARY DUTY AGAINST
SONS WHO PURCHASED HER MINERALS HELD BARRED BY
LIMITATIONS

A number of Texas cases have recently dealt with the statute
of limitations as a bar to a suit for reformation of a deed,
either to add or expunge a mineral reservation allegedly omitted
or included by mistake. Somewhat similarly, Moczygemba v.
Moczygemba, No. 04-14-00110-CV, 2015 WL 704405 (Tex.
App.—San Antonio Feb. 18, 2015, no pet. h.), decided whether
limitations barred a mother’s suit against her sons for breach of a
fiduciary duty to her by failing to exclude the minerals when they
bought her 400 acres of land in Wilson and Karnes Counties,
Texas.

Mary Moczygemba had nine children. Two of them, Tommy
and Harry, helped her with farm and ranch business. In 2000,
when she was 74 years old, Mary sold 200 acres to Tommy and
200 acres to Harry, each for $40,000, Mary’s asking price. Deeds
were prepared and executed without any mineral reservation. Id.
at *1. According to the testimony of both Mary and Tommy, the
reservation of minerals never occurred to either of them at the
time, although there had been oil and gas leases executed over the
years. Nevertheless, the sale, and especially the conveyance of
Mary’s minerals to Tommy and Harry, evidently resulted in a
great deal of family dissension. Mary’s eldest son, Edwin, she
testified, did not speak to her for 12 years. Id. at *2.

On October 12, 2012, Mary sued Tommy and Harry for
breach of an “informal” fiduciary duty to her, by inducing her to
execute the deeds in 2000 when she did not understand their
impact on mineral ownership and by not explaining in complete
detail that she would be giving up her mineral interest. Id. The
trial court granted Tommy’s and Harry’s motion for summary
judgment on the basis of the four-year statute of limitations
applicable to claims for breach of fiduciary duty, and the court of
appeals affirmed.
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On appeal Mary argued that the discovery rule applied so
that limitations did not begin to run until she learned of Tommy’s
and Harry’s alleged breach, less than four years before she sued.
Id. at *3. Tommy and Harry countered that “the discovery rule
[did] not apply because (1) Mary’s injury, the allegedly wrongful
transfer of the mineral interests, was not inherently undiscover-
able, and was in fact easily discoverable [by reading] the deeds;
and (2) the evidence of her injury [was] not objectively verifi-
able.” Id. at *4. The court agreed with Tommy and Harry that
there was no objectively verifiable evidence of Mary’s injury.
While the deeds themselves were evidence of the transfer of
Mary’s mineral interests, the court explained, “they [were] not
evidence that the mineral interests were wrongfully transferred”
so that Mary had suffered an actual injury. Id. at *5. No objec-
tively verifiable evidence pointed to any wrongful intent on the
part of Tommy and Harry; Mary herself admitted there had been
no discussion of minerals at all because she had never thought
about it. Id. at *6.

RAILROAD COMMISSION ORDER BASED ON PRESUMED
LEASE EXPIRATION UPHELD ON REHEARING

The court in Roland Oil Co. v. Railroad Commission of
Texas, No. 03-12-00247-CV, 2015 WL 870232 (Tex. App.—
Austin Feb. 27, 2015, no pet. h.) (mem. op.), affirmed a district
court order affirming the RRC’s decision to deny Roland Oil
Company (Roland), the operator of the Charlotte Field Unit in
Atascosa County, Texas, an extension of time to complete the
required testing and plugging of wells in the unit. After having
reached the opposite conclusion in its initial opinion issued on
August 29, 2014, on rehearing the court held that the RRC had
been reasonable in concluding that Roland did not have a good
faith claim to a continuing right to operate the wells because its
leases had expired.

When Roland applied in early 2005 for an extension of time
to complete required testing on certain inactive wells in the unit,
the RRC determined that Roland had been delinquent in failing
to perform the testing for years and not only denied Roland’s
request but issued a “severance” order effectively barring it from
producing any well until the work was done. Id. at *2. Roland
performed repairs necessary for the testing, but there was no
production from the unit from May 2005 until August 2006, after
the RRC lifted its severance order. A mineral owner by then had,
in June 2006, notified the RRC of his contention that Roland’s
lease had lapsed because of the cessation of production. Id. The
RRC thereupon concluded that Roland lacked a good-faith claim
to a right to operate the unit, a prerequisite to any extension of
time to plug inactive wells, and cancelled Roland’s plugging
extension. The district court upheld the RRC’s order. Id. at *3.

Roland maintained that the unit agreement’s force majeure
clause excused the cessation of production that otherwise
would have terminated its lease. The clause suspended Roland’s
obligations under the agreement and perpetuated unit leases while
operations were prevented “by any rule, regulation, or order of a
governmental agency; . . . or by any other cause or causes beyond
reasonable control of the party.” Id. at *5 (emphasis omitted).
Because the RRC’s order of severance required it to stop
production, Roland contended, its lease remained effective. The
court agreed with the RRC that the force majeure clause did not
apply because it was within Roland’s reasonable control to stay

current on required testing, which would have avoided the
severance order. Id. at *4. It rejected Roland’s interpretation that
the force majeure clause did not require the cause to be beyond
Roland’s control, pointing out that the clause’s use of the word
“other” before “causes beyond reasonable control” made it clear
that it intended that any stated force majeure event would not
excuse performance unless beyond the obligated party’s control.
Id. at *6.

Roland also argued that its right to operate the unit wells had
been perpetuated by the unit agreement, which had a term
extending as long as unit operations were conducted without a
cessation of more than 90 consecutive days, unit operations being
defined as “all operations conducted . . . for or on account of the
development and operation of the Unitized Formation for the
production of Unitized Substances.” Id. at *7 (footnote omitted).
The court of appeals disagreed. Evidence supported the RRC’s
finding that all work Roland performed during the gap in
production was limited to inactive wells, and that work was not
done in an effort to cause the wells to produce but in preparation
for their plugging. The RRC was therefore reasonable in
concluding that those acts did not fall within the definition of unit
operations. Id. at *8.

DEED’S EXCEPTION OF MINERALS ERRONEOUSLY CALLED
“HERETOFORE RESERVED” LEFT EXCEPTED MINERALS IN
GRANTORS

The court in Griswold v. EOG Resources, Inc., No. 02-14-
00200-CV, 2015 WL 1020716 (Tex. App.—Fort Worth Mar. 5,
2015, no pet. h.), affirmed summary judgment for EOG
Resources, Inc. (EOG) against its oil and gas lessors, Danny and
Rhonda Griswold. The Griswolds claimed ownership of the entire
mineral estate of a 31.25-acre tract in Montague County, Texas,
and had complained that EOG wrongly refused to pay them
royalty on more than 50%.

The Griswolds were the successors to the interest of the
grantees under a 1993 deed that had conveyed the land and
included the following provision:

LESS, SAVE AND EXCEPT an undivided 1/2 of all oil,
gas and other minerals found in, under and that may be
produced from the above described tract of land
heretofore reserved by predecessors in title.

Id. at *2 (alteration omitted). The grantors in fact had owned
100% of the minerals in the tract at the time of the deed; none had
been theretofore reserved by predecessors in title except an
interest that had become merged with the grantors’ title years
earlier. The Griswolds argued that the deed, by referring to an
interest “heretofore reserved by predecessors in title,” had
attempted to except something that did not exist, so that the
exception was a nullity. EOG countered, and the court agreed, that
the fact that the reason stated for the exception was erroneous,
false, or mistaken did not defeat the expressed intention to
exclude a 1/2 mineral interest from the estate conveyed. Id. at *3.

The Griswolds were correct in drawing a general distinction
between a reservation and an exception, the court noted. Id. An
exception has the same effect as a reservation, though, when the
interest excepted is not outstanding in another. Following Pich v.
Lankford, 302 S.W.2d 645 (Tex. 1957), which had construed
deeds with very similar exception language in the same context,
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the court explained that the “heretofore reserved” phrase “was but
a recital purporting to state why the exception was made.” 2015
WL 1020716, at *4. Its falsity did not, as the Griswolds
maintained, negate the entire save-and-except clause. Because the
excepted interest did not pass to the grantees, or to the Griswolds
as successors to the grantees’ interest, and was not outstanding at
the time of the deed, the legal effect of the exception was to leave
the excepted 1/2 mineral interest in the grantors. EOG was
obligated to the Griswolds only for royalty on their 1/2 interest,
not the whole. Id.

OIL AND GAS LESSEE NOT LIABLE TO LESSORS’ COTENANTS
FOR BONUS MONEY

Aycock v. Vantage Fort Worth Energy, LLC, No. 11-13-
00338-CV, 2015 WL 1322003 (Tex. App.—Eastland Mar. 20,
2015, no pet. h. ) (mem. op.), affirmed the trial court’s summary
judgment for Vantage Fort Worth Energy, LLC (Vantage), the
lessee of a 2008 oil and gas lease from Fitzhugh H. Pannill Jr. and
others on a 1,409-acre tract of land in Erath County, Texas,
against the Aycocks, owners of undivided mineral interests not
owned by the lessors in the leased tract.

Vantage paid Pannill a bonus of $750 per acre for Pannill’s
undivided interest in the land, consisting of about 526 net mineral
acres. After learning of the lease in late 2010, the Aycocks mailed
a letter to Vantage, to which Vantage never responded, asking to
meet with Vantage about the lease. Contending that their letter
had effectively ratified the lease and thus entitled them to a share
of all benefits accruing to the lessors under it, the Aycocks sued
Vantage for their alleged portion of the bonus money paid Pannill.
Id. at *1.

Even assuming, without deciding, that Pannill had purported
to lease the Aycocks’ interests and that the Aycocks had ratified
the lease by their letter, the court held, Vantage was not liable to
the Aycocks for any bonus payment. Id. at *2–3. Although “a
nonconsenting [mineral] cotenant, after ratifying a lease, may
recover any profits already paid to a lessor cotenant,” Vantage
was not the lessor cotenant and had received no money, the court
pointed out. Id. at *3. The unpaid mineral cotenants therefore
could recover no bonus money from Vantage. Id.

PURCHASER OF OIL AND GAS PROPERTY HELD TO HAVE
ASSUMED SELLER’S OBLIGATION TO INDEMNIFY PRIOR
OWNER

The court in ConocoPhillips Co. v. Noble Energy, Inc., No.
14-13-00884-CV, 2015 WL 1456444 (Tex. App.—Houston [14th
Dist.] Mar. 26, 2015, no pet. h.), reversing the trial court’s
summary judgment for Noble Energy, Inc. (Noble), rendered
judgment that Noble was contractually obligated to indemnify
ConocoPhillips Company (ConocoPhillips) against environmental
claims involving the Johnson Bayou Field in Cameron Parish,
Louisiana, which ConocoPhillips had settled for $63 million.

Phillips Petroleum Company (Phillips), a predecessor of
ConocoPhillips, had been the operator of the property and in 1994
had entered into an exchange agreement with Alma Energy Corp.
(Alma). In agreeing to acquire the Johnson Bayou property, Alma
agreed to indemnify Phillips against claims arising out of waste
materials or hazardous substances on the property, including those
resulting from Phillips’s actions prior to the exchange to Alma. Id.

at *1. Alma filed for chapter 11 bankruptcy in 1999 and during
the bankruptcy proceeding sold its assets to East River Energy,
L.L.C. (East River) pursuant to an asset purchase and sale
agreement (PSA) dated May 3, 2000. Id. at *2. In the PSA East
River, which became Elysium Energy, L.L.C. (Elysium) and
eventually, through a series of mergers, Noble, agreed to assume
the seller’s “obligations under any executory contracts or un-
expired oil and gas leases expressly assumed hereunder.” Id.

When ConocoPhillips, among other current and former
owners and operators of the property, was sued by the State of
Louisiana and the Cameron Parish School Board for environ-
mental damage and contamination in 2010, it sought defense and
indemnity against the claims from Noble. Id. at *3. Noble refused
the demand on the basis that its predecessor had assumed only
certain liabilities in the bankruptcy sale along with Alma’s assets,
not including the indemnity obligation under the 1994 exchange
agreement, so that there was no privity of contract between Nobel
and ConocoPhillips. The trial court agreed with Nobel. Id. at *4.

The court of appeals acknowledged that, as Nobel contended,
the assignee of a party’s rights under a contract “is not obligated
to perform the assignor’s obligations unless it expressly assumes
them.” Id. at *8. The assignment by Alma to Elysium, the Noble
predecessor, of all of Alma’s rights and interests in contracts
associated with the Alma assets did not, as ConocoPhillips
argued, conclusively establish the transfer of both Alma’s rights
and its obligations. Id. at *9. Elysium had, however, agreed
to perform Alma’s obligations under any executory contract
expressly assumed. Because the Exchange Agreement in which
Alma had agreed to indemnify ConocoPhillips was an executory
contract within the meaning of the federal bankruptcy laws, since
a breach by either party of its indemnification obligation would
have been a material one, Nobel, as Elysium’s successor, was
contractually obligated for the indemnification. Id. at *14–15.

INSURANCE POLICY HELD NOT TO PROVIDE COVERAGE
BEYOND LIMITS TO RESTORE WELL TO PRODUCTION

The court in Prime Natural Resources, Inc. v. Certain
Underwriters at Lloyd’s, London, No. 01-11-00995-CV, 2015
WL 1457534 (Tex. App.—Houston [1st Dist.] Mar. 26, 2015, no
pet. h.) (mem. op.), affirmed summary judgment for the insurer of
an offshore well in which Prime Natural Resources, Inc. (Prime)
owned an interest, damaged by Hurricane Rita in 2005.

Prime claimed its policy provided coverage for its 50% share
of all costs necessary to restore the well and its associated
platform to its pre-storm condition, some $17 million, including
$4 million for debris removal and for rebuilding the well’s
platform. Id. at *1. The insurer countered that it had paid Prime
the policy limits of $900,000 for the replacement cost value of the
platform, $225,000 for the cost of debris removal, and $2,880,866
for pipeline damage and redrill operations, all of which were
specific coverages and limits of the policy. Id. at *2. The court
agreed, rejecting Prime’s arguments that certain policy provisions
applied to extend the coverage beyond the limits the insurer
asserted. Coverage for redrilling and restoration of the well
included operations in the hole itself but not to rebuild the
platform; “salvage” operations covered in the policy did not
include platform debris removal; and the policy’s coverage of
costs of preventing a blowout or out-of-control well could not be
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stretched to include the cost of removing debris and rebuilding the
platform. Id. at *9.

U T A H  —  M I N I N G

M .  B E N J A M I N  M A C H L I S

—  R E P O R T E R  —

UTAH LEGISLATURE PASSES BILLS AFFECTING AIR QUALITY
AND ENVIRONMENTAL PERMIT APPEALS

During the 2015 legislative session, Utah lawmakers passed
several bills amending the laws governing the Utah Department
of Environmental Quality (DEQ). Of particular interest to the oil,
gas, and mining industries are House Bill 226 (HB 226), 2015
Utah Laws ch. 80 (amending Utah Code Ann. § 19-2-106)
(effective May 12, 2015), which removed the statutory prohibition
on the ability of DEQ’s Air Quality Board (AQB) to promulgate
air quality regulations that are more stringent than federal
requirements, and Senate Bill 282 (SB 282), 2015 Utah Laws
ch. 379 (amending Utah Code Ann. § 19-1-301.5) (effective May
12, 2015), which amended the procedures for administrative
appeals of DEQ permitting decisions.
Air Quality Board Granted Authority to Enact Regulations
More Stringent than the Corresponding Federal
Regulations

Utah Code Ann. § 19-2-106 previously provided that “no rule
which the [AQB] makes for the purpose of administering a
program under the federal Clean Air Act may be more stringent
than the corresponding federal regulations which address the same
circumstances,” unless the AQB “makes a written finding after
public comment and hearing and based on evidence in the record,
that the corresponding federal regulations are not adequate to
protect public health and the environment of the state.” Utah Code
Ann. § 19-2-106(1), (2) (2014). The statute also required the
finding to “be accompanied by an opinion referring to and
evaluating the public health and environmental information and
studies contained in the record which form the basis for the
[AQB’s] conclusion.” Id. § 19-2-106(2).

HB 226 amends section 19-2-106 by deleting the prohibition
on more stringent regulations and providing that the AQB “may
make rules for the purpose of administering a program under the
federal Clean Air Act different than the corresponding federal
regulations which address the same circumstances.” HB 226 § 1
(to be codified at Utah Code Ann. § 19-2-106(1)(a)). See 2015
Utah Laws ch. 80. However, regulations that differ from the
corresponding federal requirement are only allowed if the AQB:
(1) holds a public comment period and a public hearing; and
(2) “finds that the different rule will provide reasonable added
protections to public health or the environment of the state or a
particular region of the state.” HB 226 § 1 (to be codified at Utah
Code Ann. § 19-2-106(1)(a)(i), (ii)). The findings that a different
rule is warranted must be in writing and must be “based on
evidence, studies, or other information contained in the record
that relates to the state of Utah and type of source involved.” Id.
(to be codified at Utah Code Ann. § 19-2-106(2)). The
amendment also requires the AQB to “consider the differences
between an industry that continuously produces emissions and an

industry that episodically produces emissions, and make rules that
reflect those differences.” Id. (to be codified at Utah Code Ann.
§ 19-2-106(1)(b)).

This amendment represents a compromise between the
previous language and the proposal in Senate Bill 87, which never
made it out of the Senate and would have removed any restrictions
on the AQB’s ability to promulgate more stringent regulations by
repealing section 19-2-106 in its entirety. The changes are
designed to allow regulators some flexibility to implement
regulatory requirements directly tailored to Utah’s unique air
quality challenges.
Changes to Permit Review Adjudicative Proceedings

The legislature also passed SB 282, which revises the
procedures under which administrative appeals of environmen-
tal permitting decisions are reviewed by administrative law
judges (ALJ) for all of the divisions of DEQ. See Utah Code Ann.
§ 19-1-301.5. The bill: (1) provides minimum standards for
the content of a petition to review a permitting decision;
(2) clarifies that in a proceeding challenging a permit order or
financial assurance determination, the permittee is a party to such
proceeding regardless of who filed the appeal; (3) sets page limits
for briefing; (4) sets time frames in which the ALJ must render a
decision on dispositive motions or the merits; and (5) changes the
standard of review for such appeals from requiring that
determinations be upheld so long as they were “supported by
substantial evidence taken from the record as a whole” to
requiring that determinations be upheld so long as they are “not
clearly erroneous based on the petitioner’s marshaling of the
evidence.” SB 282 § 2 (to be codified at Utah Code Ann. § 19-1-
301.5). The amendments are designed to streamline the
adjudicatory process, and DEQ will have to undertake rulemaking
to bring its procedural rules into line with the requirements of
SB 282.

U T A H  —  O I L  &  G A S

A N D R E W  J .  L E M I E U X

—  R E P O R T E R  —

UTAH SUPREME COURT HOLDS THAT FEDERAL, STATE,
AND TRIBAL INTERESTS MAY BE EXCLUDED WHEN
CALCULATING THE SEVERANCE TAX RATE ON OIL AND GAS

In Anadarko Petroleum Corp. v. Utah State Tax Comm’n,
2015 UT 25, 345 P.3d 648, the Utah Supreme Court was called
upon to determine whether an oil and gas operator properly
excluded federal, state, and tribal interests when calculating its
severance tax rate.

Utah Code Ann. § 59-5-102 requires the owner of an interest
in oil or gas produced from Utah wells to pay severance tax on the
oil or gas produced and saved, sold, or transported from the field
where the oil or gas is produced. The applicable tax rate is based
on the fair market value of the oil or gas. See id. § 59-5-103.1.
Federal, state, and tribal interests are exempt from the severance
tax. Id. § 59-5-102(1)(b). At issue in Anadarko was whether such
interests, exempt from the severance tax itself, are to be included
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when determining the fair market value of produced oil or gas for
purposes of the severance tax rate calculation.

In Utah, the severance tax rate is determined by applying
a statutory formula. First, the taxpayer calculates “the fair
market value of the interest in oil or gas according to a sale in an
‘arm’s-length contract’ or by ‘comparison to other sales of oil
or gas.’” Anadarko, 2015 UT 25, ¶ 4 (quoting Utah Code Ann.
§ 59-5-103.1(1)(a)). Next, deductions for processing and certain
transportation costs “are subtracted from that amount to yield
the net taxable value.” Id. (citing Utah Code Ann. § 59-5-
103.1(1)(b)). Then, “the [Utah State Tax Commission (Com-
mission)] divides the taxable value by the amount of oil or gas
produced.” Id. For natural gas, “the Commission calculates the
percentage of the unit price up to $1.50 and then the percentage
above $1.50.” Id. The percentage of the unit price that is less than
or equal to $1.50 is taxed at a rate of 3%, and the percentage
above $1.50 is taxed at a 5% tax rate. Id. (citing Utah Code Ann.
§ 59-5-102(2)(b)). Similarly, the severance tax rate for oil is 3%
up to and including the first $13 per barrel, and 5% for values
greater than or equal to $13.01 per barrel. See Utah Code Ann.
§ 59-5-102(2)(a).

In this case, Anadarko Petroleum Corporation (Anadarko)
operated oil and gas wells in Carbon and Uintah Counties from
2008 to 2011. Anadarko, 2015 UT 25, ¶ 2. Applying the statutory
formula for determining its severance tax rate on the produced oil
and gas, Anadarko deducted federal, state, and tribal royalty
interests from the net taxable value when calculating the per unit
price of oil and gas. Id. ¶ 6. Before the Commission, the Auditing
Division of the Commission disagreed with Anadarko’s exclu-
sions, contending that “the unit price should be calculated ‘based
on the prices at which the gas was sold, prior to the point when
the producer paid the exempt royalties.’” Id.

Based on its interpretation of section 59-5-103.1, the
Commission agreed with the Auditing Division, finding that “the
exempt entities’ interests—the interests of federal and state
governments, and Indian tribes—are not subject to the severance
tax but must be included in the calculation of value under
[sections 59-5-102 and 59-5-103.1].” Id. ¶ 7. The Commission
also “concluded that ‘[t]axable value is established prior to being
allocated between the two tax rates’ and that the Auditing
Division’s methodology did not increase Anadarko’s taxable
value.” Id. (alteration in original). Because the exempt royalty
interests were not enumerated in the deduction provisions of
section 59-5-103.1(1)(b), the Commission concluded that the
severance tax statute “does not permit the deduction of such
interests.” Id. ¶ 14.

The Utah Supreme Court disagreed with the Commission,
finding that “the plain meaning and structure of the severance tax
statute categorically excludes federal, state, and Indian tribe
interests from the unit price calculation.” Id. ¶ 10. The court noted
that

the Commission’s reading of the severance tax statute
[as disallowing deductions for federal, state, or tribal
royalty interests when calculating the value of produc-
tion] is plausible if section 59-5-103.1 is read in isola-
tion. But when read in harmony with section 59-5-
102(1)(b), . . . the plain language and structure of the
statute categorically excludes federal and Indian tribe

interests from the value calculation set forth in section
59-5-103.1.

Id. ¶ 12. The court reasoned that because “subsection 102(1)(a)—
the provision that imposes the severance tax and sets forth
how the rate is to be calculated under section 103.1—is, by its
own terms, ‘[s]ubject to Subsection [102](1)(b),’” and because
section 102(1)(b) “specifically excludes exempt interests from
consideration under the entire section . . . . no provision in section
59-5-102 applies to” federal, state, or tribal interests. Id. ¶ 14
(alterations in original). The court stated that “[t]his excludes the
interests of these entities not just from the imposition of a
severance tax, but from any consideration in calculating the
‘value’ of an interest under section 59-5-102(1)(a) as determined
by section 59-5-103.1.” Id. Thus, Anadarko was “permitted to
deduct these interests in calculating the unit price used to
determine its tax rate.” Id.

In dissent, Associate Chief Justice Nehring stated that section
59-5-102 “very clearly does not tax the exempted interests, but it
says nothing of deducting those interests for the purposes of
calculating fair market value.” Id. ¶ 26. Nehring cited the specific
deductions provided in section 59-5-103.1 and the absence of a
deduction in section 59-5-103.1 for exempt royalty interests. Id.
He concluded that section 59-5-103.1 is unambiguous and does
not allow for the deduction of exempt royalty interests when
calculating the value of production. Id. ¶ 28. In response, the
majority noted that “[i]f, as we hold today, section 59-5-102(1)(b)
excludes exempted royalty interests altogether from both the
imposition of the severance tax and the value calculation it
references in section 59-5-103.1, including an additional deduc-
tion for such interests in section 59-5-103.1 would have been
entirely superfluous.” Id. ¶ 16. The court further explained that the
tax exempt interests were not “deductions,” but rather exclusions
from the tax base. Id. ¶ 17. Thus, the court noted that “the Legis-
lature’s failure to include a specific deduction for exempt royalty
interests in section 103.1 does not tell us anything about whether
it intended to allow taxpayers to deduct them in the severance-tax-
rate calculation.” Id.

As a result of Anadarko, a greater percentage of the oil and
gas produced by lessees who pay federal, state, or tribal royalties
in Utah will be taxed at the lower 3% rate rather than the higher
5% rate, which will likely result in significant tax savings.

Editor’s Note: The reporter’s law firm serves as counsel for
Anadarko Petroleum Corporation and Kerr-McGee Oil & Gas
Onshore, L.P.

UTAH BOARD OF OIL, GAS AND MINING MAY NOW
AUTHORIZE THE DRILLING OF MORE THAN ONE WELL
WHEN ESTABLISHING DRILLING UNITS

The Utah legislature recently amended the drilling unit statute
to provide for the drilling of more than one well when a drilling
unit is established under certain circumstances. See Senate Bill
188, 2015 Utah Laws ch. 44 (amending Utah Code Ann. § 40-6-
6). Effective May 12, 2015, the Utah Board of Oil, Gas and
Mining (Board):

(6)  . . . may establish a drilling unit and concurrently
authorize the drilling of more than one well in a drilling
unit if the board finds that:
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(a) engineering or geologic characteristics justify
the drilling of more than one well in that drilling
unit; and
(b) the drilling of more than one well in the drilling
unit will not result in waste.

Utah Code Ann. § 40-6-6(6). This legislation is a precursor for
anticipated regulations from the Board relating to horizontal wells
in Utah.

UTAH SIMPLIFIES THE PROCESS FOR PERMITTING
DIRECTIONAL WELLS LOCATED OUTSIDE REQUIRED
SETBACKS

The Utah Division of Oil, Gas and Mining (DOGM) recently
amended its regulations governing directional drilling to simplify
the process for operators to obtain permits to drill directional
wells with surface locations outside the setbacks required by Utah
Admin. Code r. 649-3-2 or applicable orders of the Utah Board of
Oil, Gas and Mining (Board), as long as the wells will not be
perforated or completed outside the required setbacks. See Utah
Admin. Code r. 649-3-3(1), -11(1.2).

Previously, an operator seeking an exception location for a
directional well whose surface location was outside the required
setbacks had to obtain

[w]ritten consent from all owners within a 460 foot
radius of the proposed well location when such
exception is to the requirements of [Utah Admin. Code
r. 649-3-2], or . . . all owners of directly or diagonally
offsetting drilling units when such exception is to an
order of the board establishing oil or gas well drilling
units

regardless of where the well would be perforated or completed.
Id. r. 649-3-3(1.2)–(1.3).

Under the amended regulations, as long as “the point of
penetration of the targeted productive zone(s) and bottom hole
location” are located within the required setbacks, DOGM may
approve an application for permit to drill a directional well
“without notice and hearing conditioned upon the operator
filing a certification included with the application that it will
not perforate and complete the well in any other zone(s) outside
of said tolerances without complying with the requirements of
[Utah Admin. Code r. 649-3-11(1.1)].” Id. r. 649-3-11(1.2). See
also id. r. 649-3-3(1) (outlining the requirements for obtaining
exception location approval, including the required consents,
subject to the provisions of Utah Admin. Code r. 649-3-11(1.2)).
Thus, operators who will not be perforating and completing a
directional well outside the required setbacks do not need to
obtain the written consent of the owners of the oil and gas outside
the setbacks or exception location approval after notice and a
hearing before the Board, insofar as the wellbore is located
outside the required setbacks. See id. r. 649-3-11(1.2). See also id.
r. 649-3-3(3).

By eliminating the requirement to obtain the oil and gas
owners’ consent or an exception location from the Board under
these circumstances, the amended regulations will reduce the time
and money required for operators to obtain drilling permits for
such wells, especially in situations where a Board hearing would
have been necessary.

HIGH COST INFRASTRUCTURE TAX CREDIT AVAILABLE FOR
CERTAIN PROJECTS IN UTAH

In an effort to encourage high cost infrastructure projects in
Utah, the legislature has created income tax credits for entities
undertaking such projects under certain circumstances. See Senate
Bill 216, 2015 Utah Laws ch. 356 (amending Utah Code Ann.
§ 63M-4-401; enacting Utah Code Ann. §§ 59-7-618, 59-10-1033,
63M-4-601 to -605). The new legislation is effective May 12,
2015, but the tax credits apply to taxable years beginning on or
after January 1, 2016.

Under the new law, industrial, mining, manufacturing, and
agriculture entities that construct infrastructure related to energy
delivery, railroads, roads, and water supply or removal projects
may be able to claim a tax credit of up to 30% of the income
and sales taxes generated by the project. See Utah Code Ann.
§§ 63M-4-602(3), (4), -603(4)(b). The credit may be claimed for
up to 20 years or until 50% of the infrastructure construction
costs are recouped. Id. § 63M-4-603(4)(a). To result in a credit,
the project must expand or create new industrial, mining,
manufacturing, or agriculture activity in Utah or involve a new
investment of $50 million or more in an existing industrial,
mining, manufacturing, or agriculture project. Id. § 63M-4-
602(3). The infrastructure component of the project must also
exceed $10 million or 10% of the total cost of the project. Id.

In the eleventh hour of the legislative session, the legislature
made the tax credit applicable to “fuel standard compliance
projects,” defined as projects that are “designed to retrofit a
fuel refinery in order to make the refinery capable of producing
fuel that complies with the United States Environmental Pro-
tection Agency’s Tier 3 gasoline sulfur standard described in
40 C.F.R. Sec. 79.54.” Utah Code Ann. § 63M-4-602(2). The
credit for such projects may be claimed for 20 years or until 30%
(rather than the 50% provided for other high cost infrastructure
projects) of the infrastructure construction costs are recouped. Id.
§ 63M-4-603(4). The credit is limited to 30% of the income and
sales taxes generated by the project and is set by the Utah Energy
Infrastructure Authority Board (Board). Id. In setting the credit
amount, the Board must take into account the likelihood that the
project would be completed without a tax credit and the estimated
completion date of the project. Id.

Before claiming the tax credit, a claimant must enter into an
agreement with and obtain a certificate from the Governor’s
Office of Energy Development regarding the credit. Id. §§ 63M-4-
603(1), (3), -604(6). The issuance of a certificate is also subject
to the approval of the Board, which will evaluate the benefit of the
project to the State of Utah according to certain criteria set forth
in the statute. Id. § 63M-4-603(2).
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STATUTORY POOLING BILL FAILS ON FINAL NIGHT OF
LEGISLATIVE SESSION

On March 14, 2015, the final day of the 2015 regular session
of the West Virginia legislature, the West Virginia House of
Delegates defeated House Bill 2688, which would have created a
statutory pooling system for horizontal wells producing from
formations above the Onondaga formation, including Marcellus
Shale wells. The vote was 49-49, with two members not voting.
The House vote came after the West Virginia Senate had
approved the bill on a vote of 24–10 earlier that day. The House
had initially passed the bill on March 4 by a vote of 60–40. Ten
members who had voted for passage of the bill on March 4
switched their votes on March 14 and voted against it. The second
House vote arose because the Senate had made minor changes to
the bill that required the consent of the House of Delegates. With
the defeat of the bill, producers developing the Marcellus Shale
still must rely on West Virginia’s limited common law of pooling
for the joint development of leases. A similar bill is expected to
be introduced in the 2016 regular session of the West Virginia
legislature.

West Virginia does not have an over-arching statutory
pooling system. Instead, there is a hodgepodge of pooling rules
that only cover certain limited development situations. As a result,
statutory pooling is not available for most oil and gas develop-
ment in the state. West Virginia has three different pooling
statutes: (1) one for gas wells producing from formations located
above the Onondaga formation, but the statute only comes into
play when a coal owner objects to the well’s location during the
permitting process, W. Va. Code §§ 22C-8-1 to -19; (2) one for
oil and gas wells producing from formations located below the
Onondaga formation, along with wells used in connection with
secondary recovery operations for oil, regardless of depth, id.
§§ 22C-9-1 to -16; and (3) one for coalbed methane wells, id.
§§ 22-21-1 to -29. For horizontal wells drilled into the Marcellus
Shale, which has been the focus of so much of the more-recent oil
and gas exploration and production in West Virginia, no statutory
pooling is available unless there are coal owner objections to the
location of the well. Id. § 22C-8-7.

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

WYOMING MOVES TO TAKE OVER REGULATION OF URANIUM
MINING FROM NUCLEAR REGULATORY COMMISSION

Governor Matt Mead signed legislation in February that
authorizes the Governor, through the Wyoming Department of
Environmental Quality (WDEQ), to begin negotiations with the

U.S. Nuclear Regulatory Commission (NRC) to enter into an
agreement for Wyoming to assume regulatory authority over
uranium mining within the state. See House Bill 27, 2015 Wyo.
Sess. Laws ch. 60 (to be codified at Wyo. Stat. Ann. § 35-11-
2001) (effective Feb. 27, 2015). Currently in Wyoming, the NRC
regulates source materials from uranium mining and milling and
the wastes associated with those activities.

An agreement with the NRC would include the components
necessary for the State to administer a program to regulate such
source materials. Id. The WDEQ has been designated as the lead
agency to develop that program, which must be as stringent as
federal law. Id. Governor Mead indicated that the new law is
“good for Wyoming and our economy” and represents “the first
step in cutting the bureaucracy in the licensing process and gives
the state the power to regulate uranium mining.” Office of
Governor Mead, “Governor Mead Signs Legislation Giving
Wyoming Authority Over Uranium Permitting” (Feb. 28, 2015).

WYOMING CREATES MINERALS TO VALUE ADDED
PRODUCTS PROGRAM

The Wyoming Legislature created a new program called the
“Wyoming Minerals to Value Added Products Program” that is
administered by the Wyoming Business Council (WBC) and
intended to aid the economic development of the state. See House
Bill 53, 2015 Wyo. Sess. Laws ch. 56 (to be codified at Wyo.
Stat. Ann. §§ 9-20-101 to -104) (effective July 1, 2015). The
program provides for the State to enter into contracts to provide
up to 20% of the feedstock minerals at a set price to a facility that
converts minerals to a higher value product. Id. (to be codified at
Wyo. Stat. Ann. § 9-20-102(d)). No single contract shall exceed
$50 million under the program. Id.

Under the program, contracts must, among other provisions:
have an anticipated beneficial impact on the state; provide
adequate consideration for the State to enter the contract; and not
create debt for the state beyond the current year’s taxes. Id. (to be
codified at Wyo. Stat. Ann. § 9-20-103(c)(i)). Facilities interested
in participating in the program must submit a proposal to the
Governor, and after a recommendation from the Governor,
facilities must then submit an application to the WBC. Id. (to be
codified at Wyo. Stat. Ann. § 9-20-102(b)). The WBC then
determines whether to recommend, based on the terms of the
contract and other factors, whether the State Loan and Investment
Board should approve the contract. Id. (to be codified at Wyo.
Stat. Ann. § 9-20-102(c)).

TASK FORCE TO STUDY HOW TO SIMPLIFY TAXES ON
MINERALS

In February, the Wyoming legislature passed a law that
created a task force on mineral taxes consisting of four legislative
members and six appointed members. See Senate File 42, 2015
Wyo. Sess. Laws ch. 73. “The task force shall study and make
recommendations for a fair, viable and simplified system of
valuation and taxation for minerals.” Id. § 1(c). The task force
is directed to “[d]evelop a fair, understandable valuation and
taxation system which is as simple as possible to comply with and
administer,” and to “[c]onsider whether proposed changes to the
mineral severance tax and the mineral gross product tax can be
made revenue neutral to the state, local government and industry.”
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Id. § 1(c)(iii)–(iv). The task force will meet over the next two
years and is required to submit a final report that includes its final
recommendation and any proposed legislation to the legislature
for the 2017 session. Id. § 1(d).

WYOMING INFRASTRUCTURE AUTHORITY MAY ISSUE BONDS
FOR COAL PORTS

The Wyoming legislature enacted a law to allow the Wyo-
ming Infrastructure Authority (Authority) to issue up to $1 billion
in bonds to finance infrastructure projects located outside the
state. See Senate File 24, 2015 Wyo. Sess. Laws ch. 181 (amend-
ing Wyo. Stat. Ann. §§ 37-5-305(a), -403(a)). The Authority is a
state agency that works to promote the development of Wyo-
ming’s economy through improvements to the state’s electric and
energy transmission infrastructure and by encouraging con-
sumption of Wyoming energy. Previously, the law required
projects funded by the Authority to be located, at least in part,
within Wyoming. See Wyo. Stat. Ann. § 37-5-403(a) (2014). The
new law removes that requirement and replaces it with a require-
ment that a bond may be issued if the project improves energy
transmission infrastructure and facilitates the consumption of
Wyoming energy. See 2015 Wyo. Sess. Laws ch. 181 (amending
Wyo. Stat. Ann. § 37-5-403(a)). The primary beneficiaries of the
new law are likely to be coal ports in northwestern Wyoming that
could serve to export Wyoming coal overseas. See Ben Neary,
“Wyoming Legislature Approves Bill to Authorize $1 Billion in
Bonds for Coal Ports,” Assoc. Press (Mar. 9, 2015).

WYOMING JOINS INTERSTATE MINING COMPACT
COMMISSION

Pursuant to a law passed in February, Wyoming adopted
the Interstate Mining Compact (Compact) and becomes a full
member of the Interstate Mining Compact Commission (IMCC).
See Senate File 34, 2015 Wyo. Sess. Laws ch. 42 (to be codified
at Wyo. Stat. Ann. §§ 30-4-103 to -108) (effective Feb. 25, 2015).
According to its website, the IMCC is a “multi-state governmental
agency/organization that represents the natural resource and
related environmental protection interests of its member states.”
IMCC, “Welcome,” http://www.imcc.isa.us/index.html. Prior to
the new law, Wyoming was an associate member of the IMCC. To
become a full member, Wyoming adopted the Compact, which
spells out the powers and functions of the IMCC. The IMCC’s
powers are of a “study, recommendatory or consultative nature,”
and do not include regulatory powers. IMCC, “What We Do,”
http://www.imcc.isa.us/Do.htm. “The [IMCC] provides a forum
for interstate action and communication on [natural resources and
environmental] issues of concern to the member states.” Id. The
move to join the IMCC as a full member provides Wyoming a
greater voice on the IMCC with regard to mining and other issues
relevant to the state. See Mark Wilcox, “Wyoming Joins Mining
Compact to Get Voice,” Wyo. Bus. Report (Feb. 26, 2015).

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOMING SUPREME COURT INTERPRETS NET PROFITS
CONTRACT, FINDS WYOMING ROYALTY PAYMENT ACT
ALLOWS RECOVERY OF ATTORNEYS’ FEES FOR POST
JUDGMENT ACTIONS AND FINDS SEGREGATION OF
ATTORNEYS’ FEES IS NOT REQUIRED WHEN CASE INVOLVES
MORE THAN CLAIMS UNDER THAT ACT

Ultra Resources, Inc. v. Hartman (Ultra I), 2010 WY 36, 226
P.3d 889, involved a suit for a declaratory judgment recognizing
a net profits interest (NPI) owned by the plaintiffs burdening the
working interests of the defendants in the Pinedale Anticline gas
field. In that case the Wyoming Supreme Court recognized the
existence of the NPI. The plaintiffs were awarded a money
judgment for amounts due on the NPI through December 2006
and also awarded $3.9 million in attorneys’ fees under the
Wyoming Royalty Payment Act (WRPA), Wyo. Stat. Ann. §§ 30-
5-301 to -305. See Vol. XXVII, No. 2 (2010) of this Newsletter.

In 2010 the plaintiffs filed a motion with the district court to
enforce that judgment, claiming that the defendants were not
accounting to the plaintiffs properly under the contract creating
the NPI. Giving little weight to the defendants’ argument that the
court lacked jurisdiction to consider the matters raised in the
plaintiffs’ motion, the court held that it had jurisdiction and issued
a number of orders on the merits of the motion. See Ultra Res.,
Inc. v. Hartman (Ultra II), 2015 WY 40, ¶ 5, 226 P.3d 889.

In the appeal to the Wyoming Supreme Court,
[t]he primary order at issue . . . pertain[ed] to the
defendants’ attempts to charge pre-2007 expenses to
calculate the NPI starting January 1, 2007. The district
court ruled that the NPI had been fully calculated
through December 31, 2006 at trial, and the [contract
creating the NPI] required expenses to be charged to the
NPI in the month following the date the expenses were
invoiced. Consequently, the district court refused to
allow the defendants to charge expenses invoiced
prior to January 1, 2007, when calculating the 2007 NPI.
The district court also concluded the plaintiffs were
the prevailing parties in the enforcement proceeding
pursuant to the [WRPA] . . . and [consequently] the
operating defendants were required to pay the plaintiffs’
attorney fees.

Id. ¶ 6.
On appeal, the Wyoming Supreme Court first stated that

courts have the inherent authority to interpret and clarify their
declaratory judgments, to enforce their own judgments, and to
grant supplemental declaratory relief. Id. ¶¶ 10, 11, 30.

Much of the decision concerned “the district court’s
interpretation of its judgment from the 2007 trial and the
defendants’ ongoing . . . accounting responsibilities [for the NPI],
particularly the timing of expense reporting.” Id. ¶ 31. The
supreme court generally upheld the trial court and held that the
trial court “properly concluded that all expenses deductible from
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the NPI calculation for 2006 should have been included in the
defendants’ trial evidence.” Id. ¶ 45. The defendants could not
include in post-2006 NPI accounting any expenses incurred prior
to 2007.

The contract establishing the NPI provided: “Within one (1)
month after the close of each calendar month, Operator shall
furnish to [the plaintiffs] a statement of costs and expenses
incurred and charges made and all receipts and credits received
during such calendar month.” Id. ¶ 49. The court held that
“[u]nder this provision and others in the contract, the proper time
for charging an expense to the NPI is when it is ‘incurred’ by the
operator.” Id.

“The defendants argued, however, that a cost is incurred for
. . . purposes [of calculating the NPI] when it was billed to the
joint interest partners in a [joint interest bill (JIB)] or, in other
words, ‘jibbed.’” Id. ¶ 50. The supreme court did not buy this
argument and upheld the trial court’s finding that

the contracting parties were familiar with the JIB process
but did not expressly incorporate that accounting time
into the NPI terms. Instead, the original parties adopted
a reporting deadline based upon when the operator
incurs an expense, i.e., when an expense is invoiced,
thereby making the recipient liable for the amount due.

Id. ¶ 56.
While the two supreme court cases over this controversy

primarily involved the applicability and interpretation of the
provision in the document creating the NPI, the cases do have
holdings of interest to practitioners under the WRPA. “The
district court ruled the WRPA applied to the post-judgment
proceedings, the plaintiffs were the prevailing parties, and they
were entitled to an award of reasonable attorney fees and costs.”
Id. ¶ 78.

The defendants claimed that “even if the plaintiffs were
entitled to an attorney fees award, the district court erred by
allowing the plaintiffs’ entire request.” Id. ¶ 73. The defendants
claimed that “the district court abused its discretion by failing to
require the plaintiffs to segregate their fees between the WRPA
claims they prevailed upon and other claims.” Id. ¶ 74.

Given [that] the post-judgment issues focused on the
defendants’ responsibilities under the WRPA, the [NPI]
and the judgment based upon the act and the contract,
the district court’s refusal to require segregation of fees
between WRPA and non-WRPA claims in the post-
judgment proceedings was [found by the supreme court
to be] consistent with [its] decision in Ultra I.

Id. ¶ 81.

WOGCC AMENDS DRILLING LOCATION RULES

The Wyoming Oil and Gas Conservation Commission
(WOGCC) recently amended its rules concerning well locations.
The new rules require, among other things, that wells, pits,
wellheads, pumping units, tanks and treaters be located no closer
than 350 feet from any water supply. WOGCC Rule 3, § 22(b).
Another amendment provides that no wells or production facilities
be located closer than 500 feet from an occupied structure.
WOGCC Rule 3, § 47(a). Variances to these limitations can be

granted by the Supervisor in certain circumstances and for
good cause.

C A N A D A  —  O I L  &  G A S

V I V E K  T . A .  W A R R I E R

A L A S T A I R  M A C K I N N O N

—  R E P O R T E R S  —

OPERATOR GRANTED SUMMARY JUDGMENT AGAINST
PRODUCER FOR DISPUTED INVOICE AMOUNTS

Overview
In SemCAMS ULC v. Blaze Energy Ltd., 2015 ABQB 218, a

gas facility operator was granted summary judgment for its unpaid
invoices, even though the non-paying producer disputed the
amounts owing and claimed various set-offs. This decision
confirms the “pay first, dispute later” structure of many oil and
gas industry agreements, and will likely impact other Alberta
natural gas producers and facility operators to the extent they are
subject to similar contracts.
Background

Under five separate contracts (Agreements), SemCAMS ULC
(SemCAMS), as operator, provided gas transportation, gas
processing, and facility operation services for Blaze Energy Ltd.
(Blaze), a natural gas producer. All five agreements required the
operator to invoice the producer monthly for services rendered.
The invoices were based upon the operator’s estimated costs and
estimated production volume for the month. All invoices were
payable within 30 days of receipt. The Agreements further
provided for a “13th month adjustment,” whereby the invoiced
amounts were adjusted to reflect actual costs and throughput for
the preceding year. All of the Agreements also contained audit
provisions, which allowed for further adjustments based upon
audit results. See id. paras. 1–16.

The Agreements all required the producer to pay invoices as
they were rendered, even if the amount was disputed. “Some of
the Agreements expressly state[d] that the ‘Producer shall not be
allowed to withhold payment of any portion of the bill presented
by the Operator, due to a protest or question relating to such
bill.’” Id. para. 13. Others stated the operator could sue for unpaid
invoices “as if the obligation to pay such amount and the interest
thereon were liquidated demands due and payable on the relevant
date such amounts were due to be paid, without any right or resort
of such Producer to set-off or counterclaim.” Id.

Between July 2012 and April 2013, SemCAMS rendered 11
invoices to Blaze, totaling $6,900,081.29. Id. para. 9. The 13th
month adjustment for 2012 resulted in a credit to Blaze of
$761,662.36, leaving a net amount owing of $6,138,419.03
(Invoiced Amount). Id. para. 10. Blaze refused to pay the
Invoiced Amount, alleging accounting errors and overcharges, and
claiming various set-offs. When its demand for payment went
unheeded, SemCAMS exercised an operator’s lien on Blaze’s
share of residue gas, and recovered $998,105.56. Id. para. 12.
Notwithstanding this partial recovery, SemCAMS applied to the
court for summary judgment for the full Invoiced Amount. Blaze
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responded by filing a counterclaim, asserting the alleged errors,
overcharges, and set-offs.
Reasoning

The issue before the court was whether SemCAMS was
entitled to summary judgment for the Invoiced Amount, subject
to future adjustments as provided for in the Agreements, or
whether a trial was required to determine the ultimate amount
owing between the parties, after considering the alleged errors,
overcharges, and set-offs claimed by Blaze. Id. para. 17. The
court approached the issue as a question of contractual interpreta-
tion, to determine the intention of the parties in the event of an
invoice dispute.

SemCAMS argued that it was entitled to summary judgment
based on the wording of the Agreements. In particular, it empha-
sized that the contractual provisions contemplated payment of
invoices within 30 days, that there were built-in adjustment
mechanisms, and that the Agreements provided that Blaze was
required to pay disputed invoices and/or SemCAMS was entitled
to sue for unpaid invoices without any right of counter-claim or
set-off for Blaze. Id. para. 18. Therefore, SemCAMS argued that
even if Blaze later proved further adjustments were warranted, it
was nevertheless entitled to immediate judgment for the Invoiced
Amounts. Id.

Blaze disputed the literal interpretation of the Agreements
advocated by SemCAMS. Rather, Blaze argued that it would be
commercially absurd if it were contractually obligated to pay any
invoice rendered by the operator, regardless of the amount
claimed or how obviously flawed it might be. Id. para. 40.
Furthermore, Blaze argued that after correcting the accounting
errors and overcharges, and assessing the applicable set-offs,
SemCAMS actually owed money to Blaze. Id. para. 22.
Therefore, summary judgment was inappropriate, and a trial was
required to determine the ultimate amount owing between the
parties, and which party owed it.

Applying the modern approach to summary judgment, the
court determined that SemCAMS’ entitlement to immediate
payment of the Invoiced Amounts did not genuinely require a full
trial. The total amount of the invoices was not disputed, just
whether Blaze would ultimately have to pay the full amount. The

court held that the operator’s entitlement to immediate payment
of its invoices was a separate issue from the producer’s right to
subsequently audit and dispute charges. Id. para. 47.

After reviewing the relevant portions of the Agreements, the
court was satisfied that the intent of the parties was that the
monthly invoices would be immediately due and payable within
30 days, despite any dispute over the amount invoiced. The
Agreements were clear that the producer was not entitled to
withhold payment and that the operator was entitled to sue for
payment if it did. The producer’s recourse was to the audit
provisions of the Agreements, not holding back payments that
were contractually due. Id.

The court rejected Blaze’s submission that such an arrange-
ment was commercially absurd. Rather, the court found it to be
a reasonable allocation of risk. The Agreements could have
provided that disputed amounts could be withheld, but in this
case the parties elected a different arrangement. The court inferred
this was because the operator needed reliable cash flow to fulfill
its ongoing obligations. Id. para. 48. Furthermore, there was no
evidence the invoices were rendered in bad faith; had there been
evidence of fraud or malfeasance, the court noted, the result might
have been different. Id. para. 50.

In the result, the court granted summary judgment for the
Invoiced Amount, less the funds recovered by SemCAMS through
its operator’s lien and an agreed set-off. Contractual interest was
also awarded. The judgment, however, was subject to the
important caveat that Blaze was still entitled to pursue its
counterclaim and establish any adjustments that might be
warranted under the Agreements. Id. para. 51.
Significance

This case demonstrates that the court is attuned to the “pay
first, dispute later” structure of many commercial agreements and
it is prepared to give effect to such contractual intent. It provides
guidance for how the court will interpret similarly worded
contracts and it suggests how alternative risk allocations might be
achieved through different contractual provisions. Perhaps most
importantly, this case signals that producers subject to similarly
worded contracts may not validly delay payment by requesting an
audit of the operator’s invoices.

http://www.rmmlf.org/NLM-OrderForm.pdf
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F E D E R A L  —  M I N I N G

M I C H A E L  R .  M C C A R T H Y

—  R E P O R T E R  —

IBLA REVERSES BLM DECISION TO DENY LEASE
PROSPECTING PERMIT

In Clayton Valley Minerals, LLC, 186 IBLA 1, GFS(MIN)
15(2015), the Interior Board of Land Appeals (IBLA) heard an
appeal by Clayton Valley Minerals, LLC (CVM) challenging the
Bureau of Land Management’s (BLM) decision to deny its
prospecting permit application for potassium on public lands
in northwestern Nevada because it would interfere with the
development of active mining claims.

The case arose out of an application filed by CVM in 2010
under the Mineral Leasing Act of 1920, 30 U.S.C. §§ 181–263,
for a permit to prospect for potassium on 1,920 acres in Humboldt
County. CVM hoped to find commercial quantities of potassium
that it could mine with a preference right lease. 186 IBLA at 2.
CVM’s proposed exploration plan entailed drilling four holes,
the location of two of which it modified in an attempt to
reduce conflict with Western Lithium Corporation’s (WLC) plans.
Id. at 5.

continued on page 2
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C O N S T A N C E  L .  R O G E R S

—  R E P O R T E R  —

BLM PROPOSES REPLACING ONSHORE ORDER NO. 3 WITH
NEW REGULATIONS

On July 13, 2015, the Bureau of Land Management (BLM)
proposed a rule to overhaul its measurement and accounting
practices related to federal oil and gas royalties. 80 Fed. Reg.
40,768 (proposed July 13, 2015) (to be codified at 43 C.F.R. pts.
3160, 3170). The proposed rule would replace Onshore Oil and
Gas Order No. 3, Site Security (Order 3). The proposed rule
“includes provisions intended to ensure that oil and gas produced
from Federal and Indian (except Osage Tribe) oil and gas leases
are properly and securely handled, so as to ensure accurate
measurement, production accountability, and royalty payments,
and to prevent theft and loss.” Id. at 40,768. The BLM states that
the impetus for the new rule is

to strengthen its policies governing production verifica-
tion and accountability by updating Order 3’s require-
ments to address changes in technology and industry
practices that have occurred in the 25 years since
Order 3 was issued, and to respond to recommendations

continued on page 3

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

U.S. SUPREME COURT FINDS THAT EPA’S FAILURE TO
CONSIDER COSTS IN POWER PLANT REGULATIONS WAS
UNREASONABLE

On June 29, 2015, the U.S. Supreme Court in Michigan v.
EPA, 135 S. Ct. 2699 (2015), found that the U.S. Environmental
Protection Agency’s (EPA) decision to regulate power plant
emissions under the Clean Air Act’s (CAA) National Emissions
Standards for Hazardous Air Pollutants (NESHAP) program was
unreasonable because the EPA failed to consider costs in its
determination. Although limited to power plant regulatory
requirements, the Court’s decision could have implications for
other EPA CAA regulatory programs and rulemakings.

The CAA authorizes the EPA to regulate hazardous air
pollutants emitted from power plants if the EPA finds that

“regulation is appropriate and necessary” based on the results of
a statutorily required “study of the hazards to public health
reasonably anticipated to occur as a result of emissions by [power
plants] of [hazardous air pollutants] . . . .” 135 S. Ct. at 2705
(alterations in original) (quoting 42 U.S.C. § 7412(n)(1)(A)). In
1998, the EPA completed the required study and “concluded that
regulation of coal- and oil-fired power plants was appropriate and
necessary . . . . because (1) power plants’ emissions of mercury
and other hazardous air pollutants posed risks to human health and
the environment and (2) controls were available to reduce these
emissions.” Id. (quotation marks omitted) (citation omitted). The
agency “found regulation ‘necessary’ because the imposition of
the [CAA’s] other requirements did not eliminate these risks.” Id.

continued on page 8
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A different entity, however, already held unpatented mining
claims on the same land. WLC, which participated in the appeal
as amicus curiae, had drilled over 200 exploration holes from
2007 to 2011 in a deposit of lithium and hectorite. Id. at 3–4. In
2012, WLC submitted a plan of operations to the BLM, proposing
to mine not only the lithium and hectorite, but also the potassium
as a byproduct. Id. at 4.

The BLM required that CVM submit a conceptual mine plan
along with its exploration plans. Id. at 6. CVM proposed to mine
the potassium via open pit mining methods, crush the ore on-site,
and transport the finished product by road or rail. Id. at 7. WLC
sent letters to the BLM objecting to CVM’s plan, arguing that
CVM’s potassium mining would interfere with WLC’s proposed
lithium and hectorite mine. WLC also maintained that CVM could
not obtain a preference right lease because potassium did not exist
in the deposit in sufficient quantity and quality, and therefore the
potassium would merely be a byproduct of WLC’s proposed
lithium and hectorite mining. Id.

The BLM determined that both CVM and WLC intended
to mine the same target, and “concluded that there was a
clear potential for conflict between efforts to mine the same
deposit . . . .” Id. at 8. The BLM also prepared a mineral
evaluation report (MER), in which it concluded that “there was
no reasonable expectation of finding a valuable deposit of
potassium” in the conflict lands because “while clay deposits
underlie the lands . . . and potassium may be associated with clay
deposits, potassium was considered an incidental component.” Id.
at 8–9. Based on portions of the MER, the BLM denied CVM’s
exploration application, concluding that it was “highly likely” that
CVM’s proposed operations would “materially interfere” with
WLC’s. Id. at 9.

The IBLA recognized that “BLM has complete discretion
to grant an application for potassium prospecting permit . . . .”
Id. at 11–12; see also Harry E. McCarthy, 128 IBLA 36, 40
(1993), GFS(MIN) 3(1994). Further, “[f]ollowing issuance of a
prospecting permit, a permittee is entitled to a preference right
lease to the permitted lands upon a showing . . . that a ‘valuable
deposit’ of potassium has been discovered on such lands and
such lands are ‘chiefly valuable’ for potassium.” 186 IBLA at 12
(alteration omitted) (citations omitted). Under the Multiple
Mineral Development Act (MMDA), 30 U.S.C. §§ 521–531, an
unpatented mining claim located under the General Mining Act of
1872 (General Mining Law), 30 U.S.C. §§ 22–47, after the date
of enactment of the MMDA is subject to a reservation of all
leasable minerals to the United States. 186 IBLA at 12. As a
result, a claimant must “conduct mining operations, ‘so far as
reasonably practicable, in a manner which will avoid damage to
any known deposit of any [leasable] . . . mineral . . . .’” Id. at 13
(alteration in original) (quoting 30 U.S.C. § 526(b)). Likewise, the
party seeking a mineral lease must “conduct exploration
operations, ‘so far as reasonably practicable, in a manner which
will avoid damage to any known deposit of any [locatable]
mineral[.]’” Id. (alterations in original) (quoting 30 U.S.C.
§ 526(c)).
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Despite the BLM’s discretion to deny prospecting permits
and its right to rely on its technical experts, the IBLA ultimately
concluded that the BLM incorrectly found that CVM’s proposed
operations were “highly likely to materially interfere” with
WLC’s operations, and held that BLM’s determination was not
supported by the record. Id. at 15–16. The IBLA initially
disagreed with BLM’s assumption that if CVM obtained a
prospecting permit and eventually discovered a commercial
deposit of potassium, the BLM would be bound to issue a
preference right lease and as a result, CVM’s and WLC’s
operations would conflict. Id. at 19. The IBLA noted that it was
not certain whether CVM would find a potassium deposit, and
even if it did, the BLM could issue the prospecting permit with
provisions that would allow the BLM to deny a preference right
lease based on conflict. Id.

The IBLA also questioned BLM’s conclusion that CVM’s
operations would occur on the same lands as WLC’s. Id. at 20.
The IBLA noted that CVM’s four drill holes would not be at the
same locations as WLC’s, would be accessed by CVM’s roads,
not WLC’s, and that all of WLC’s holes had been drilled. Id. at
20–22. As a result, the IBLA held that “BLM’s assertions of
material interference are little more than conclusory.” Id. at 23.
“Although the burden to demonstrate error in the decision
rests with the permit applicant, it is BLM’s responsibility, in the
first instance, to ensure that its decision contains a reasoned
and factual explanation, well-supported by the administrative
record . . . .” Id. To accomplish this task, “BLM was required to
take into account the longstanding principle that it should consider
less stringent alternatives to rejection of the application.” Id.
(emphasis omitted). In reversing the BLM and remanding to the
agency for further action, the IBLA held that

[a]t a minimum, BLM should consider whether it may,
in approving the [prospecting permit application], render
any future issuance of a [preference right lease] to CVM
. . . contingent on determining whether potassium
mining, somewhere and at some time on leased lands, is
likely to endanger or materially interfere with operations
by WLC under the General Mining Law, or, at least,
may be made subject to appropriate stipulations to avoid
or mitigate adverse impacts to such operations.

Id. at 23–24.
The IBLA also agreed with CVM that BLM’s denial of

CVM’s prospecting application was facially contrary to the
MMDA. Id. at 24. On this point, the IBLA mandated that the
“BLM . . . consider the feasibility of developing both operations.”
Id. at 25 (emphasis omitted).

Lastly, the IBLA addressed CVM’s claim that the BLM
improperly denied its prospecting application because the BLM
concluded that potassium was not found in sufficient qualities or
quantities to constitute a commercially viable deposit. Id. The
IBLA did not find that the BLM rested its decision on a finding
that potassium was not present in commercial quantities or
qualities. Id. at 26. But the IBLA did state that any such finding

would be erroneous at the prospecting permit stage, for the reason
that the purpose of exploration permits is to allow the applicant to
look for such a deposit: “We do not think that it is proper to deny
a [prospecting permit application] on the basis that potassium has
not yet been found in such qualities and quantities that issuance of
a [preference right lease] is appropriate.” Id. at 27.

F E D E R A L  —  O I L  &  G A S
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made by the Government Accountability Office (GAO)
with respect to the BLM’s production verification
efforts.

Id.

The new rule, if adopted, would establish new requirements
for “Facility Measurement Points (FMPs), site facility diagrams,
the use of seals, bypasses around meters, documentation,
recordkeeping, commingling, off-lease measurement, and the
reporting of incidents of unauthorized removal or mishandling of
oil and condensate.” Id. The rule also establishes a variance
process and a defined set of noncompliance events for which the
BLM would impose an immediate assessment. Id.

BLM ANTICIPATED TO CONTINUE REVISING ONSHORE OIL
AND GAS REGULATIONS; U.S. FOREST SERVICE ALSO
CONSIDERING CHANGES

In the preamble to the Order 3 rulemaking discussed above,
the BLM indicates that as part of its oil and gas regulatory
overhaul, it “anticipates that it will separately propose new
regulations to update and replace Onshore Oil and Gas Orders
Nos. 4 (Order 4) and 5 (Order 5) related to measurement of oil
and gas, respectively.” 80 Fed. Reg. 40,768, 40,768 (proposed
July 13, 2015) (to be codified at 43 C.F.R. pts. 3160, 3170). In
addition, the BLM’s spring 2015 regulatory agenda indicates an
ambitious rulemaking schedule through next summer. In addition
to replacing Orders 4 and 5, the BLM indicates it will issue new
regulations on venting and flaring. See RIN: 1004-AE14 (notice
to be issued July 2015 and finalized June 2016). The BLM also
stated in its regulatory agenda that it would propose changes to
Onshore Oil and Gas Order No. 1, Approval of Operations,
regarding the requirements for approval of applications for permit
to drill (APD) for all onshore federal and Indian oil and gas
leases, including requiring the electronic submission of APDs and
notices of staking. See RIN: 1004-AE37 (notice to be issued June
2015).

Finally, after a long hiatus to consider comments received in
its advanced notice of proposed rulemaking in 2013, the U.S.
Forest Service (Forest Service) anticipated publishing proposed
rules in August 2015 regarding surface management for mineral
activities, including oil and gas, on Forest System lands. See RIN:
0596-AD03; see also 79 Fed. Reg. 76,674 (Dec. 22, 2014).
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EFFECTIVE DATE OF BLM FRACKING RULE STAYED

As previously reported, on March 20, 2015, the BLM issued
its final rule for hydraulic fracturing on federal and tribal lands,
and on March 26, 2015, the final rule and the BLM’s responses
to public comments were published in the Federal Register. See
80 Fed. Reg. 16,128 (Mar. 26, 2015) (to be codified at 43 C.F.R.
pt. 3160); see also Vol. XXXII, No. 2 (2015) of this Newsletter.
The rule became effective on June 24, 2015.

Western Energy Alliance and the Independent Petroleum
Association of America challenged the rule in the U.S. District
Court for the District of Wyoming. See Indep. Petroleum Ass’n of
Am. v. Jewell, No. 2:15-cv-00041 (D. Wyo. filed Mar. 20, 2015).
The State of Wyoming also challenged the rule, and was later
joined by North Dakota and Colorado. See Wyoming v. DOI,
No. 2:15-cv-00043 (D. Wyo. filed Mar. 26, 2015). Since the date
of the last Newsletter, the State of Utah and the Ute Indian Tribe,
as intervenor-plaintiffs, along with the Sierra Club, Earthworks,
the Wilderness Society, Western Resource Advocates,
Conservation Colorado Education Foundation, and the Southern
Utah Wilderness Society (as intervenor-defendants) also joined
Wyoming’s lawsuit. On June 4, 2015, the industry and state
lawsuits were consolidated.

Following a June 24, 2015, preliminary injunction hearing,
the court ordered the postponement of the effective date of the
new rule pending the lodging of the administrative record by the
BLM. The administrative record was lodged on August 27, 2015,
after which all parties have seven calendar days to cite to the
record in support of their various positions. Id.

While the Ute Indian Tribe cites economic harms similar to
those described by industry, the Tribe’s claims are slightly
different from the industry challenges to the BLM rule. The Tribe
claims that while the BLM based its regulatory authority on the
Federal Lands Policy and Management Act of 1976 (FLPMA), 43
U.S.C. §§ 1701–1782, which gives the BLM authority to regulate
federal mineral interests, tribal mineral interests are governed
under the Indian Mineral Development Act of 1982 (IMDA), 25
U.S.C. §§ 2101–2108, and the Indian Mineral Leasing Act of
1938 (IMLA), 25 U.S.C. §§ 396a–396g, not FLPMA. The Tribe
also asserts that it is the Bureau of Indian Affairs (BIA), not the
BLM, that may apply the IMDA and IMLA standards on Indian
oil and gas development, and that such responsibility is non-
delegable from the BIA to the BLM. The Tribe further claims a
violation of the federal trust responsibility and tribal consultation
obligations. The court has not ruled on the Tribe’s preliminary
injunction motion, and likely will not do so while the effective
date of the rule is stayed.

TRIBE JOINS LEGAL FRAY OVER BLM FRACKING RULES

On June 18, 2015, the Southern Ute Indian Tribe (SUIT)
sued the U.S. Department of the Interior (DOI) over the BLM’s
new fracking regulations. See S. Ute Indian Tribe v. DOI, No.
1:15-cv-01303 (D. Colo. filed June 18, 2015). SUIT raises more
specific and fundamental legal and regulatory challenges to the
rule than those articulated by the Ute Indian Tribe in the
companion challenge in the U.S. District Court for the District of
Wyoming discussed above.

Following denial of SUIT’s motion for a temporary restrain-
ing order on June 22, 2015, the court held a hearing on SUIT’s

motion for a preliminary injunction. See Order Denying Motion
for Temporary Restraining Order and Setting Hearing, SUIT v.
DOI, No. 1:15-cv-01303 (D. Colo. June 22, 2015), 2015 WL
3862534. At that hearing, SUIT agreed to bifurcate its claims in
an amended complaint. See Amended Complaint, SUIT v. DOI,
No. 1:15-cv-01303 (D. Colo. June 25, 2015), ECF No. 17.
SUIT’s first claim for relief sought “a declaratory judgment that
the BLM Rule impermissibly departs from existing law and,
therefore, should be set aside and vacated under the Adminis-
trative Procedure Act (“APA”) as to the Tribe’s lands.” Opening
Brief at 1, SUIT v. DOI, No. 1:15-cv-01303 (D. Colo. July 23,
2015), ECF No. 19 (citing 5 U.S.C. § 706(2)(A)). Specifically,
SUIT claims that under the IMLA and 25 C.F.R. § 211.29, tribes
organized under the Indian Reorganization Act “have the uncon-
ditional power to supersede, through tribal legislative enactment,
the [BIA’s] 25 C.F.R. Part 211 regulations that implement the
IMLA.” Opening Brief, supra, at 2. SUIT contends that under 25
C.F.R. § 211.4, the BIA regulations incorporate the BLM’s 43
C.F.R. pt. 3160 regulations, within which the BLM codified its
new fracking rule. Opening Brief, supra, at 2.

SUIT notes that the BLM’s rule, however, “conditions tribal
variances on the appropriate BLM State Director’s discretionary
approval and ‘only if the BLM determines that the [tribe’s]
proposed alternative meets or exceeds the objectives of [the BLM
Rule].’” Id. (alterations in original) (quoting 43 C.F.R. § 3162.3-
3(k)(3)). SUIT claims “the conditional tribal variance provisions
of the BLM Rule conflict with the Tribe’s 25 C.F.R. § 211.29
unconditional right to supersede the 25 C.F.R. Part 211 regula-
tions.” Id. SUIT also claims that under the DOI’s Departmental
Manual, the BLM was not delegated authority for administering
operations on Indian lands leased under the IMDA. Id. at 2–3.

OBLIGATION TO DECOMMISSION OFFSHORE WELL NOT
DISCHARGED BY CONTRACT LAW; BREACH BY FEDERAL
GOVERNMENT

A long-running dispute between oil and gas operators and
the DOI over controversial wells offshore of California has
taken an interesting turn. In Noble Energy, Inc. v. Jewell, No.
1:14-cv-00898, 2015 WL 3544371 (D.D.C. June 8, 2015),
appeal docketed, No. 15-5202 (D.C. Cir. July 22, 2015), Noble
Energy, Inc. (Noble) challenged an April 9, 2014, order from
the Bureau of Safety and Environmental Enforcement (BSEE) 
requiring Noble to permanently plug and decommission an
offshore well (Order), under the authority of its decommissioning
regulations, 30 C.F.R. §§ 250.1700–.1754, issued pursuant to
the Outer Continental Shelf Lands Act (OCSLA), 43 U.S.C.
§§ 1331–1356b.

Noble claimed that when its contractual obligations were
discharged in prior successful litigation against BSEE’s pre-
decessor agency, the Minerals Management Service (MMS),
under the common law doctrine of discharge its obligations under
the regulations were also discharged. 2015 WL 3544371, at *1.

BSEE’s Order resulted from a previous remand in the case
whereby the court ordered BSEE to interpret its regulations to
determine whether the subject decommissioning regulations
incorporate the common law doctrine of discharge. The Order
determined that the regulations do not incorporate that doctrine,
and that the regulations require Noble decommission the well. Id.
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Some history of the dispute is in order. Under a 1979 lease,
Noble’s predecessor drilled an exploratory oil well off the coast
of California. Id. In 1985, Noble temporarily plugged and
abandoned the well after discovering oil and gas. Noble then
received multiple suspensions of the lease. The lease suspension
was revoked because the U.S. District Court for the Northern
District of California determined that “the suspension ‘had
not been assessed for consistency with California’s coastal
management plan’ as required by the 1990 amendments to the
Coastal Zone Management Act.” Id. (quoting Noble Energy, Inc.
v. Salazar (Noble II), 671 F.3d 1241, 1243 (D.C. Cir. 2012)).

Noble and other lessees then brought a claim in the U.S.
Court of Federal Claims and received a determination, subse-
quently affirmed by the U.S. Court of Appeals for the Federal
Circuit, “that ‘the government had effectively repudiated the lease
agreements by putting into practice the new [court-mandated]
rules applicable to the availability of requested suspensions.’” Id.
(internal quotation marks omitted) (alteration in original) (quoting
Noble II, 671 F.3d at 1243). Noble and other lessees, together,
received $1.1 billion in restitution. Id. Noble also was discharged,
under the common laws of discharge, “from all of the obligations
arising from its lease, including the obligation to ‘remove all
devices, works, and structures from the premises no longer subject
to the lease.’” Id. (quoting Noble II, 671 F.3d at 1243).

One year later, the MMS “ordered Noble Energy to
‘promptly and permanently plug the well,’ ‘clear the well site,’
and ‘perform any additional activity necessary to fully satisfy your
decommissioning obligations’ . . . .” Id. at *2 (quoting Noble II,
671 F.3d at 1244). Noble then brought this challenge, “arguing
that the government’s material breach of its lease discharged its
obligations under the regulations on which the agency relied.” Id.

In its appeal of the Order, Noble argued that it was not
subject to the decommissioning regulations because of the
government’s material breach of the lease that encompassed
Noble’s rights in the permanently suspended well. Id. at *3. In
response, “BSEE argue[d] that the decommissioning regulations
are independent of the contractual obligations in the lease
agreement.” Id. Therefore, the regulatory obligations were not
discharged, notwithstanding the discharge of the contractual
obligations. Id.

Applying a standard agency deference analysis, the court
concluded that it must defer to an agency’s interpretation of its
own regulations and that BSEE’s interpretation was reasonable,
and held that Noble must comply with the Order. Id. at *7.

CONFIDENTIAL BUSINESS INFORMATION AT ISSUE IN
CALIFORNIA OFFSHORE LAWSUITS

Confidentiality of oil and gas related business information
remains a legal issue in natural resources litigation and regulation.
Recently, in Environmental Defense Center v. BSEE, No. 2:14-
cv-09281 (C.D. Cal. filed Dec. 3, 2014), the issue arose in
ongoing litigation challenging BSEE’s “approval of fifty-one
[APDs] and applications for Permits to Modify (‘APMs’)
authorizing well stimulation methods—including acid well
stimulation and hydraulic fracturing—to facilitate oil and gas
development and production from offshore platforms located
within federal, Outer Continental Shelf (‘OCS’) waters off the
coast of California.” Order Denying Intervenor-Defendant

Exxon’s Motion for Entry of a Protective Order at 1, Envtl. Def.
Ctr., No. 2:14-cv-09281 (C.D. Cal. Aug. 14, 2015), 2015 WL
4939833. The court parsed exceptions to exceptions to exceptions
of the Freedom of Information Act (FOIA) regulations to arrive
at the conclusion that the documents were not protected from
disclosure, even if they were confidential business information or
trade secrets.

On April 2, 2015, the court granted Exxon Mobil Corpora-
tion’s (Exxon) motion to intervene in the case. On June 15, 2015,
the court granted Exxon’s motion to temporarily seal certain
documents to “provide [Exxon] an opportunity to assess whether
any of [the] documents contained confidential business informa-
tion.” Id. at 2 (alterations in original). Exxon then moved for a
protective order in connection with 16 documents, which consist
of a 1982 development and production plan (DPP), a 1987 update
to the DPP (DPP Update), APDs, and APMs. Id.

Exxon claimed that the documents it was seeking to protect
“were expressly designated as proprietary by Exxon and include,
‘detailed information such as summaries of drilling operations,
wellbore sketches, construction schematics, reservoir data, and
casing and cement designs’ as well as ‘structure maps and
formation data.’” Id.

The court noted that court records are presumed to be public.
“To overcome this presumption, ‘[a] party seeking to seal a
judicial record . . . must articulate compelling reasons supported
by specific factual findings that outweigh the general history of
access and the public policies favoring disclosure, such as the
public interest in understanding the judicial process.’” Id. at 3
(alteration in original) (quoting Kamakana v. City & Cnty. of
Honolulu, 447 F.3d 1172, 1178–79 (9th Cir. 2006)).

To support its argument, Exxon cited FOIA, which Exxon
claimed “exempts disclosure of the information that Exxon seeks
to protect.” Id. The plaintiff and BSEE, however, argued that
“there is no good cause to issue the protective order because the
OCSLA and its ‘implementing regulations authorize the public
disclosure of the documents identified.’” Id.

The court parsed FOIA and the OCSLA and found that while
FOIA “does not apply to certain matters including ‘trade secrets
and commercial or financial information obtained from a person
and privileged and confidential’ (Exemption 4) and ‘geological
and geophysical information and data, including maps, concerning
wells’ (Exemption 9),” id. at 4 (quoting 5 U.S.C. § 552(b)(4),(9)),
“Congress did not design the FOIA exemptions to be mandatory
bars to disclosure,” id. (quoting Chrysler Corp. v. Brown, 441
U.S. 281, 293 (1979)). The court then found that “even if a
document falls into one of the exemptions enumerated in the
FOIA, an agency is not required to withhold a document from
public disclosure.” Id.

The analysis did not end there, however, as the court also
noted that the FOIA regulations, recognizing that the Trade
Secrets Act is an exception to the permissive nature of FOIA,
provide “that ‘[i]f a bureau determines that the requested informa-
tion is protected from release by Exemption 4 of the FOIA, the
bureau has no discretion to release the information’ and that
‘[r]elease of information protected from release by Exemption 4
is prohibited by the Trade Secrets Act.’” Id. (alterations in
original) (quoting 43 C.F.R. § 2.36).
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The court then turned to the Trade Secrets Act, which
prevents government disclosure “to any extent not authorized
by law” of information related to “trade secrets, processes,
operations, style of work, or apparatus, or to the identity,
confidential statistical data, amount or source of any income,
profits, losses, of expenditures of any person, firm, partnership,
corporation, or association.” Id. (quoting 18 U.S.C. § 1905).
Because of the inclusion of the caveat “to any extent not
authorized by law,” the court concluded that “the Trade Secrets
Act ‘expressly permits the disclosure of trade secrets and other
privileged information to the extent that disclosure is authorized
by law.’” Id.

The court then turned to the question of whether the
disclosure of the documents at issue is authorized by law.
Under the OCSLA, lessees or permittees must provide certain
information in order to obtain a lease allowing for the exploration,
development, and production of minerals of the Outer Continental
Shelf. Id. at 5 (citing 43 U.S.C. § 1352). The OCSLA regulations
governing the Bureau of Energy Management (BOEM) provide
that such information “will be available to the public ‘[w]hen
the well goes on production.’” Id. (alteration in original) (quoting
30 C.F.R. § 550.197(a)(9)). The regulations also “provide that
when a lease is still in effect ‘[g]eophysical data, [p]rocessed
geophysical information, [and] [i]nterpreted G & G information’
is available within ‘10 years after [the applicant] submit[s]
the data and information.’” Id. (alterations in original) (quoting
30 C.F.R. § 550.197(b)(4)). Under 30 C.F.R. § 250.197,
“information contained in APDs and APMs [submitted to BSEE]
becomes publicly available at the time ‘the well goes on
production.’” Order Denying Protective Order, supra, at 5
(quoting 30 C.F.R. § 250.197(a)(1), (3)).

The court found that Exxon had failed to “make a specific
showing of good cause for relief under Rule 26 in light of the fact
that it has failed to convince the Court that the documents listed
above are not subject to public disclosure under the OCSLA.” Id.
at 6. Citing the “strong presumption in favor of public access to
documents,” the court denied Exxon’s motion for a protective
order and unsealed the record in its entirety. Id.

On August 19, 2015, the court granted a joint stipulation by
the plaintiffs and the federal defendants to extend the briefing
schedule to allow for continued settlement discussions. As of that
date, neither Exxon nor intervenor-defendant American Petroleum
Institute had notice of the substance of those discussions.

SOLENEX ENTITLED TO BLM DECISION AFTER “EPIC”
DELAY

In a case illustrating that it is possible to succeed in
challenging federal agency inaction under the APA, on July 27,
2015, the U.S. District Court for the District of Columbia entered
an order requiring the DOI and other federal agencies to complete
the review of Solenex LLC’s (Solenex) long-suspended drilling
permit. See Solenex LLC v. Jewell, No. 1:13-cv-00993 (D.D.C.
July 27, 2015), ECF No. 52. The court admonished the defendants
for keeping the lease in suspension for 29 years and for
unreasonably delaying action in their review of the suspended
permit. The court found that “[n]o combination of excuses could
possibly justify such ineptitude or recalcitrance for such an epic
period of time.” Solenex, slip op. at 2.

The court described the factual history as “tortuous.” Id. The
plaintiff’s predecessor in interest was issued a lease by the BLM
in 1982, covering 6,247 acres in Montana. The BLM approved an
APD for an exploratory well in 1985. Over the period between
1985 and 1998, the BLM suspended the permit six times. During
the suspension periods, reviews were performed by various
agencies, including the Forest Service and the BLM, under the
authority of the National Environmental Policy Act of 1969
(NEPA), 42 U.S.C. §§ 4321–4347, the National Historic
Preservation Act (NHPA), 16 U.S.C. §§ 300101–306131, and
other applicable statutes. Solenex, slip op. at 2. None of these
review exercises resulted in any agency action on the suspension
or the permit. Id.

Solenex filed a lawsuit in 2013 seeking to end the delays. In
a rare decision interpreting sections 555(b) and 706(1) of the
APA, the court found that “administrative agencies have a duty to
decide issues presented to them within a reasonable period of
time, 5 U.S.C. § 555(b), and reviewing courts have a duty to
‘compel agency action unlawfully withheld or unreasonably
delayed.’” Id. at 3 (quoting 5 U.S.C. § 706(1)).

While the impatient court did not ultimately lift the
suspension itself, the court set a deadline for the agencies to
submit to the court “a schedule for the orderly, expeditious
resolution of the decision whether to lift the suspension of
plaintiff’s lease.” Id. at 5. The order also provided that any
modifications to that schedule will require the court’s approval,
warning that “the defendants will be required to explain any and
all material failures to comply, which may possibly be remedied
by a judicial order lifting the current suspension entirely.” Id. at
6. The federal defendants submitted their proposed schedule on
August 17, 2015. See Response to Court Order, Solenex, No.
1:13-cv-00993 (D.D.C. Aug. 17, 2015), ECF No. 53. The
schedule provides for tribal consultation and the involvement of
the Advisory Council for Historic Preservation. Id. at 1. The BLM
has committed to making a decision by November 30, 2015,
whether to pursue cancellation of the lease or to consider lifting
the suspension. The schedule for the lease cancellation process
results in a final decision by March 30, 2016. Id. at 2. The
schedule for consideration of lifting the suspension includes the
preparation of a supplemental environmental impact statement,
with a resulting decision by July 15, 2017, more than 32 years
after the lease and permit were first suspended. Id. at 2–4.

CHACO CANYON DRILLING CAN GO FORWARD

In an over 100-page opinion issued on August 14, 2015, the
U.S. District Court for the District of New Mexico rejected a
motion for a preliminary injunction against oil and gas
development while the court considers the plaintiff environmental
groups’ legal challenge over the approval of hundreds of drilling
permits issued over the past two years by the BLM. See Diné
Citizens Against Ruining Our Environment v. Jewell, No. 1:15-
cv-00209, 2015 WL 4997207 (D.N.M. Aug. 14, 2015). The
Navajo group Diné Citizens Against Ruining Our Environment,
the San Juan Citizens Alliance, WildEarth Guardians, and the
Natural Resources Defense Council filed a motion for a
preliminary injunction against the DOI and the BLM on March
11, 2015, charging that allowing development of the Mancos
Shale formation under an allegedly outdated 2003 resource
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management plan (2003 RMP) that did not anticipate the level of
horizontal drilling and hydraulic fracturing now technically
possible, violated NEPA and FLPMA. See id. at *5. The BLM is
currently developing an amendment to the 2003 RMP to address
the new level of development in the Mancos Shale, but has
continued to approve drilling permits under the 2003 RMP in
addition to site-specific environmental assessments (EA). Id. at
*6–7. The plaintiffs charge that these EAs are largely identical
and do not demonstrate the “hard look” that NEPA requires. Id.
at *19. The plaintiffs asked the court to enjoin “all ground
disturbance, construction, drilling, and other associated operations
on all APD approvals . . . pending resolution of this case on the
merits.” Id. at *15. The intervenors include WPX Energy
Production, LLC, BP America Company, ConocoPhillips
Company, Burlington Resources Oil & Gas Company LP, Encana
Oil & Gas (USA) Inc., the American Petroleum Institute, and
Anschutz Exploration Corporation.

The court found that the plaintiffs had not met their burden
to justify a preliminary injunction, most importantly, that the
plaintiffs were not likely to succeed on the merits of their claims.
See id. at *1 (“The Plaintiffs have put forth enough evidence to
cast some doubt on the thoroughness of the BLM’s
decisionmaking, but they have not made the necessary showing
that the BLM failed to take a hard look at the environmental
impacts of its actions, or that its decisionmaking was arbitrary and
capricious.”).

The court acknowledged that, should environmental harm
occur, it would be irreparable. But the court found that the
plaintiffs had not demonstrated that an injunction would be in the
public interest or that the “enhanced possibility of an injury”
outweighs the certain economic harm that the company
intervenors would experience if an injunction were to issue
through the resolution of the case. Id.

The plaintiffs appealed the injunction denial to the U.S. Court
of Appeals for the Tenth Circuit on August 18, 2015. See Diné
Citizens v. Jewell, No. 15-2130 (10th Cir. filed Aug. 18, 2015).

K E V I N  L .  S H A W

—  G U E S T  R E P O R T E R  —

SHELL OIL SPILL PLAN SURVIVES NINTH CIRCUIT SCRUTINY

In Shell Gulf of Mexico, Inc. v. Center for Biological
Diversity, Inc., No. 3:12-cv-00048 (D. Alaska Aug. 5, 2013), ECF
No. 159, the district court granted summary judgment against a
coalition of environmental groups that alleged that the Bureau of
Safety and Environmental Enforcement (BSEE) unlawfully
approved Shell Gulf of Mexico, Inc.’s and Shell Offshore Inc.’s
(collectively, Shell) oil spill response plans (OSRP) for oil leases
off of Alaska’s Arctic coast by failing to comply with certain
provisions of the Clean Water Act (CWA). In Alaska Wilderness
League v. Jewell, 788 F.3d 1212 (9th Cir. 2015), the U.S. Court
of Appeals for the Ninth Circuit reviewed the grant of summary
judgment de novo, and thereby reviewed directly BSEE’s action
under the Administrative Procedure Act’s arbitrary and capricious
standard.

Using the two-step process established by Chevron, U.S.A.,
Inc. v. NRDC, 467 U.S. 837 (1984), the Ninth Circuit affirmed
the district court’s summary judgment in favor of the federal
defendants and Shell, finding that BSEE was not arbitrary,
capricious, or otherwise not in accordance with federal law
when it approved Shell’s OSRPs. 788 F.3d at 1218–19.
Specifically, the Ninth Circuit found (1) the portions of the
CWA regulating instructions for the content and approval of
operators’ OSRPs were ambiguous in both their language and
structure as to “whether the statute grants the agency discretion to
use a broad, indeterminate standard to review OSRPs, or whether
it mandates approval of plans that meet the requirements of [33
U.S.C.] § 1321(j)(5)(D),” id. at 1223, and (2) BSEE reasonably
interpreted the ambiguous provisions because “BSEE’s position
[was] consistent with the statute’s scheme and the agency’s
longstanding policy,” id. at 1221. As such, the court deferred to
BSEE’s interpretation of the statute, finding that BSEE engaged
in a “nondiscretionary act” when it approved Shell’s OSRPs and
that the Endangered Species Act consultation requirement was
not triggered. Id. at 1225. Furthermore, the panel found that
BSEE reasonably decided to approve all plans that met CWA
requirements, and as such BSEE did not violate the National
Environmental Policy Act when it approved the plans without
preparing a second environmental impact statement. Id. at 1226.

NINTH CIRCUIT CONSIDERS BEAUFORT SEA DISCHARGE
PERMIT

In Alaska Eskimo Whaling Commission v. EPA, 791 F.3d
1088 (9th Cir. 2015), the Ninth Circuit reviewed the U.S.
Environmental Protection Agency’s (EPA) authorization of a
discharge permit issued in accordance with the National Pollutant
Discharge Elimination System (NPDES) provisions of the CWA.
Id. at 1090 (citing 33 U.S.C. §§ 1342, 1343). The permit
authorized oil and gas exploration facilities to discharge 13 waste
streams into the Beaufort Sea, subject to various limitations and
requirements set forth in the permit. Id. at 1091. The Alaska
Eskimo Whaling Commission (AEWC), representing certain
Alaska Native villages that engage in subsistence hunting of
bowhead whales, appealed the EPA’s decision to grant the permit
and argued that the EPA failed to adequately consider the extent
to which authorizing discharge from oil and gas exploration
facilities would impact the villages’ subsistence hunting of
bowhead whales. Id.

The EPA admitted error on the issue of whether the discharge
of non-contact cooling water into the Beaufort Sea will
unreasonably degrade the marine environment through adverse
impact on bowhead whales. Id. at 1092–93. In light of the
acknowledged error, the Ninth Circuit granted AEWC’s petition
and remanded the case for a determination on that issue alone. Id.
at 1093. The Ninth Circuit denied all of AEWC’s other claims
because the EPA, in issuing the permit: (1) relied on sufficient
evidence, (2) did not fail to consider an important aspect of the
problem, and (3) was not otherwise arbitrary or capricious. Id.
at 1096.
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Importantly, the EPA refused to consider costs in determining
whether power plants should be regulated under section 7412. Id.
The EPA subsequently promulgated regulations for power plants
under the CAA’s NESHAP program, which included, among
other things, certain hazardous air pollutant emission standards.

The EPA conducted a regulatory impact analysis for the
above-referenced NESHAP regulation and estimated that the rules
would impose costs of $9.6 billion per year on power plants. Id.
at 2706. To the extent the EPA could quantify the benefits of the
regulations, it estimated that the benefits were worth $4 to $6
million per year. Id. The EPA found, however, that its regulations
would also have ancillary benefits (or co-benefits) of reducing
power plant emissions of particulate matter and sulfur dioxide,
two substances that are not covered by the NESHAP program. Id.
The regulatory impact analysis, accounting for these ancillary
benefits, then estimated benefits of $37 to $90 billion per year. Id.
The regulatory impact analysis, however, played no role in the
EPA’s finding that regulation of power plant emissions under the
NESHAP program was “appropriate and necessary.” Id. Indeed,
the EPA interpreted section 7412(n)(1)(A) to mean costs were
irrelevant to its initial decision to regulate.

Twenty-three states challenged the EPA’s rule in the U.S.
Court of Appeals for the D.C. Circuit on the grounds that the EPA
was required to consider costs when deciding whether to regulate
power plants under the CAA. The D.C. Circuit upheld the EPA’s
determination. See White Stallion Energy Ctr. v. EPA, 748 F.3d
1222 (D.C. Cir. 2014). The U.S. Supreme Court granted certiorari
in 2014.

Writing for the majority, and reviewing the EPA’s
interpretation under the bounds of the familiar Chevron
“reasonable interpretation” standard, Justice Scalia found that
“EPA strayed far beyond those bounds when it read § 7412(n)(1)
to mean that it could ignore cost when deciding whether to
regulate power plants.” 135 S. Ct. at 2707. Regarding the phrase
“appropriate and necessary,” the Court acknowledged the inherent
flexibility in the term, but found that “an agency may not ‘entirely
fai[l] to consider an important aspect of the problem’ when
deciding whether regulation is appropriate.” Id. (alteration in
original) (quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut.
Auto. Ins. Co., 463 U.S. 29, 43 (1983)). The Court stated further:
“Read naturally in the present context, the phrase ‘appropriate and
necessary’ requires at least some attention to cost. One would not
say that it is even rational, never mind ‘appropriate,’ to impose
billions of dollars in economic costs in return for a few dollars in
health or environmental benefits.” Id.

The Court acknowledged that there are settings in which the
phrase “appropriate and necessary” does not encompass costs, but
found that this case was not one of them. Id. Section
7412(n)(1)(A) directs the EPA to determine whether regulation is
appropriate and necessary, and, according to the Court,
“[a]gencies have long treated costs as a centrally relevant factor
when deciding whether to regulate.” Id. Indeed, the Court found
that “[c]onsideration of cost reflects the understanding that

reasonable regulation ordinarily requires paying attention to the
advantages and the disadvantages of agency decisions.” Id.

The EPA’s primary argument in support of its regulations
was that, unlike other parts of the CAA that expressly mention
costs, section 7412(n)(1)(A) does not. Id. at 2708–09. But the
Court found that

this observation shows only that § 7412(n)(1)(A)’s broad
reference to appropriateness encompasses multiple
relevant factors (which include but are not limited to
cost); other provisions’ specific references to costs
encompass just cost. It is unreasonable to infer that, by
expressly making cost relevant to other decisions, the
Act implicitly makes cost irrelevant to the appropriate-
ness of regulating power plants.

Id. at 2709.
Similarly, the EPA argued that its disregard of costs was

supported by the Court’s decision in Whitman v. American
Trucking Ass’ns, 531 U.S. 457 (2001), in which the Court found
that “a provision of the [CAA] requiring EPA to set ambient air
quality standards at levels ‘requisite to protect the public health’
with an ‘adequate margin of safety’” precludes the EPA’s
consideration of costs. 135 S. Ct. at 2709 (quoting 42 U.S.C.
§ 7409(b)). Addressing Whitman, the Court stated that it merely
stands for “the modest principle that where the [CAA] expressly
directs EPA to regulate on the basis of a factor that on its face
does not include cost, the Act normally should not be read as
implicitly allowing the Agency to consider cost anyway.” Id. The
Court, however, found that principle has no application to this
case, as the phrase “appropriate and necessary” is a far more
comprehensive criterion than “requisite to protect the public
health” and, read fairly and in context, includes consideration of
costs. Id.

The Court cautioned, however, that its holding does not
indicate that the CAA required the EPA, in making its
determination, “to conduct a formal cost-benefit analysis in which
each advantage and disadvantage is assigned a monetary value. It
will be up to the Agency to decide (as always, within the limits of
reasonable interpretation) how to account for cost.” Id. at 2711.
Additionally, in response to arguments asking the Court to uphold
the EPA’s action “because the accompanying regulatory impact
analysis shows that, once the rule’s ancillary benefits are
considered, benefits plainly outweigh costs,” the Court stated that
it “may uphold agency action only upon the grounds on which the
agency acted.” Id. The Court also made clear that it was not
deciding the issue of whether ancillary benefits could be
considered in determining whether regulation was appropriate. Id.

Whether the Court’s holding in Michigan v. EPA will have
broad impacts on how the EPA considers costs in setting
regulatory requirements is unclear. The holding is arguably
limited in scope, as the “appropriate and necessary” terminology
is unique to power plant-specific regulatory requirements.
However, the Court seemed to imply that reasonable regulation
generally requires consideration of both the advantages and the
disadvantages of agency action, including costs. Furthermore,
although the Court specifically declined to address the issue, its
holding may have implications for the EPA’s common practice of
using ancillary benefits (or co-benefits) to justify regulation.
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LNG EXPORT PROJECT DEVELOPMENTS AT FERC
It has been an active first half of 2015 for the Federal Energy

Regulatory Commission (FERC) in the liquefied natural gas
(LNG) project sector after a busy 2014. Since April 2012, FERC
has issued authorizations for five LNG export terminal projects
under section 3 of the Natural Gas Act (NGA), 15 U.S.C.
§ 717b(e). Under NGA § 3, FERC issues authorizations to site,
construct, and operate LNG export projects. Those five projects
are: Sabine Pass, Cameron, Freeport, Dominion Cove Point, and
Corpus Christi. Collectively, those five projects have an export
capacity of approximately 11.11 billion cubic feet per day (Bcf/d)
of natural gas, or 78.9 million tons per annum (mtpa) of LNG.
Included in these figures is the authorization granted to Sabine
Pass in April 2015 to add two additional liquefaction trains. In
addition, both the Cameron and Freeport projects have initiated
pre-filing procedures at FERC in anticipation of filing applica-
tions for increases in capacity at their respective terminals.
Citations to the FERC authorizations are provided for conve-
nience at the end of this report.

One theme consistently running through those projects’
FERC authorization proceedings is the environmental challenges
brought by the environmental interest groups, who can be active
participants in the proceeding. These challenges focus on the
scope and rigor of the environmental review required under the
National Environmental Policy Act of 1969 (NEPA), 42 U.S.C.
§§ 4321–4347, and the NEPA regulations, 40 C.F.R. pts.
1500–1508. As required by NEPA, FERC must consider the
environmental impacts of each action (i.e., proposed project) it
considers for authorization, usually through the development of
an environmental assessment (EA) or an environmental impact
statement (EIS). For an LNG project, an EA or EIS may examine
project impacts on an array of topics, including soils, vegetation,
wildlife, wetlands, aquatic life, migratory birds, air quality, noise,
safety and reliability, cumulative impacts, and indirect effects.
The two topics that have received much attention by environmen-
tal advocacy groups, especially on rehearing of the FERC orders
granting authorizations, are the cumulative impacts and indirect
effects.

NEPA regulations define cumulative impacts as “the impact
on the environment which results from the incremental impact of
the action when added to other past, present, and reasonably
foreseeable future actions . . . .” 40 C.F.R. § 1508.7. These
cumulative impacts “can result from individually minor but
collectively significant actions taking place over a period of
time.” Id. Indirect effects are those that “are caused by the action
and are later in time or farther removed in distance, but are still
reasonably foreseeable.” Id. § 1508.8(b).

According to the environmental groups’ arguments, FERC’s
environmental analysis has been deficient because it does not
consider increased natural gas production, as caused by an

increase in natural gas export capacity, as a cumulative impact or
an indirect effect. FERC has rejected those arguments based on its
finding that additional natural gas production is beyond the scope
of the review required by NEPA because it has not been
demonstrated that there exists a reasonably close causal
relationship between the project and increased natural gas
production. Similarly, FERC has explained if it were to consider
as cumulative effects all LNG projects and the natural gas
production used to supply them, it would broaden the scope of the
environmental review well beyond what NEPA requires. It has
been FERC’s general policy to consider the environmental
impacts of each LNG facility on an individual basis.

As noted in our prior report discussing the revised draft
guidance from the Council on Environmental Quality (CEQ)
concerning how federal agencies should consider greenhouse gas
(GHG) emissions and climate change in the course of an agency’s
NEPA review, the issue of natural gas production is one of the
principal concerns. See CEQ, “Revised Draft Guidance for
Federal Departments and Agencies on Considerations of GHG
Emissions and the Effects of Climate Change in NEPA Reviews”
(Dec. 2014); see also Vol. XXXII, No. 2 (2015) of this
Newsletter. The revised draft guidance remains in draft form and
has not been formalized or otherwise included in the NEPA
regulations. Nor has the draft guidance been used by FERC in its
authorization orders in its consideration of environmental impacts.
However, in FERC’s latest order on rehearing for the Corpus
Christi project, FERC found that its EIS was consistent with the
draft guidance and explained that

the EIS included quantitative descriptions of GHG
emission estimates, discussion of potential and/or
reasonable alternatives or mitigation measures to im-
prove efficiency and/or emissions, a comparison with
state GHG emissions, discussion of climate change
impacts in the project region, and consideration of
resiliency alternatives/measures for the effects of climate
change on the projects.

Order Denying Rehearing, Corpus Christi Liquefaction, LLC, 151
FERC ¶ 61,098 (2015) (footnotes omitted).

Overall, FERC’s consideration of environmental impacts has
been consistently applied to LNG projects, and is unlikely to
change unless a court of appeals were to direct otherwise.
Citations to FERC Authorizations:
Sabine Pass Liquefaction, LLC, 139 FERC ¶ 61,039 (2012),
order denying reh’g, 140 FERC ¶ 61,076 (2012); Sabine Pass
Liquefaction, LLC, 146 FERC ¶ 61,117 (2014), order denying
reh’g, 148 FERC ¶ 61,200 (2014); Sabine Pass Liquefaction,
LLC, 151 FERC ¶ 61,012 (2015), order denying reh’g, 151 FERC
¶ 61,253 (2015); Cameron LNG, LLC, 147 FERC ¶ 61,230
(2014), order denying reh’g, 148 FERC ¶ 61,237 (2014);
Freeport LNG Development, L.P., 148 FERC ¶ 61,076 (2014),
order denying reh’g, 149 FERC ¶ 61,119 (2014); Dominion Cove
Point LNG, LP, 148 FERC ¶ 61,244 (2014), order denying reh’g,
151 FERC ¶ 61,095 (2015); Corpus Christi Liquefaction, LLC,
149 FERC ¶ 61,283 (2014), order denying reh’g, 151 FERC
¶ 61,098 (2015).
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PRESIDENT OBAMA DESIGNATES THREE NEW NATIONAL
MONUMENTS

On July 10, 2015, President Barack Obama used his authority
under the Antiquities Act, 54 U.S.C. §§ 320301–320303, to
designate three new national monuments in California, Texas, and
Nevada. Collectively the three new monuments protect more than
one million acres of public land, adding to the more than 216
million acres of public land President Obama has already
designated. The President designated the Berryessa Snow
Mountain National Monument in California, see Pres. Proc.
No. 9298, 80 Fed. Reg. 41,975 (July 10, 2015); a paleontological
site in Texas known as Waco Mammoth, see Pres. Proc.
No. 9299, 80 Fed. Reg. 41,983 (July 10, 2015); and the Basin and
Range area in Nevada, which includes rock art dating back over
4,000 years, see Pres. Proc. No. 9297, 80 Fed. Reg. 41,969 (July
10, 2015). The Berryessa Snow Mountain National Monument
covers approximately 331,000 acres in northern California. The
Waco Mammoth National Monument contains well-preserved
remains of Columbian mammoths from more than 65,000 years
ago as well as the remains of other Pleistocene-epoch animals
including the western camel, the saber-toothed cat, and the giant
tortoise. Finally, the Basin and Range National Monument,
located approximately two hours outside of Las Vegas, covers
approximately 704,000 acres and features numerous cultural sites
such as petroglyphs and prehistoric rock panels.

NINTH CIRCUIT REJECTS TONGASS ROADLESS RULE
EXEMPTION

On July 29, 2015, the U.S. Court of Appeals for the
Ninth Circuit issued an en banc decision rejecting the exemption
from the 2001 Roadless Rule for the Tongass National Forest
(Tongass) in Alaska, the nation’s largest national forest, compris-
ing over 17 million acres. See Organized Vill. of Kake v. U.S.
Dep’t of Agric., No. 11-35517, 2015 WL 4547088 (9th Cir. July
29, 2015). A special exemption for the Tongass has been a major
source of contention since the inception of the 2001 Roadless
Rule. See Vol. XVIII, No. 2 (2001); Vol. XX, No. 3 (2003);
Vol. XXII, No. 2 (2005); Vol. XXIII, No. 4 (2006); Vol. XXIV,
No. 1 (2007); Vol. XXV, No. 4 (2008); Vol. XVIII, No. 1 (2011);
Vol. XXIX, No. 4 (2012) of this Newsletter. In 2001, the U.S.
Forest Service determined that regardless of potential socioeco-
nomic impacts to Alaska, the benefits of roadless protection in the
Tongass outweighed the negative socioeconomic impacts of
creating a special exemption for that area. See 66 Fed. Reg. 3244
(Jan. 12, 2001) (codified at 36 C.F.R. pt. 294). The administration
of President George W. Bush reconsidered the issue and issued a
special exemption for the Tongass National Forest in 2003. See
68 Fed. Reg. 75,136 (Dec. 30, 2003) (codified at 36 C.F.R. pt.
294).

Almost six years after the exemption was promulgated,
various organizations challenged the Tongass exemption claiming
that it violated the Administrative Procedure Act (APA) and the
National Environmental Policy Act of 1969 (NEPA). In 2011, a
district court overturned the 2003 Tongass exemption for
violating the APA. See Organized Vill. of Kake v. U.S. Dep’t of
Agric., 776 F. Supp. 2d 960 (D. Alaska 2011). In 2014, by a 2 to
1 decision, the Ninth Circuit reversed, holding that the Tongass
exemption was not arbitrary or capricious under the APA. See
Organized Vill. of Kake v. U.S. Dep’t of Agric., 746 F.3d 970 (9th
Cir. 2014). By a 6 to 5 majority, the Ninth Circuit, sitting en banc,
reversed the earlier panel’s decision that the 2003 decision did not
violate the APA. The court determined that the Forest Service did
not adequately explain its justification for reversing the
determination made in 2001 that the Tongass National Forest
should not have a special exemption. 2015 WL 4547088, at *10.

Absent further administrative action, the Tongass decision
likely ends the litigation surrounding the 2001 Roadless Rule as
the U.S. Supreme Court has previously declined to consider a
direct challenge to the rule. See Wyoming v. U.S. Dep’t of Agric.,
661 F.3d 1209 (10th Cir. 2011), cert. denied, 133 S. Ct. 417
(2012) (mem.). After nearly 15 years of litigation, the 2001
Roadless Rule remains intact.

CONGRESS CREATES NEW WILDERNESS AREAS IN IDAHO

On August 7, 2015, President Obama signed into law the
Sawtooth National Recreation Area and Jerry Peak Wilderness
Additions Act, Pub. L. No. 114-46, 129 Stat. 476 (2015), that
adds approximately 275,000 acres in Idaho as components of the
National Wilderness Preservation System (NWPS). The Act adds
three separate areas to the NWPS, including the Jim McClure-
Jerry Peak Wilderness (117,000 acres), the White Clouds
Wilderness (91,000 acres), and the Hemingway-Boulders
Wilderness (68,000 acres). The Bureau of Land Management will
manage approximately 25,000 acres of the new wilderness areas,
and the U.S. Forest Service will manage the balance.

A L A S K A —  M I N I N G

J . P .  T A N G E N

—  R E P O R T E R  —

ALASKA SUPREME COURT ISSUES TWO DECISIONS REVERSING
LOWER COURT RULINGS ON THE PROPOSED PEBBLE MINE

On May 29, 2015, the Alaska Supreme Court reversed the
2011 decision of the superior court in Nunamta Aulukestai v.
State, Department of Natural Resources, 351 P.3d 1041 (Alaska
2015) (the “Pebble” case). See Vol. XXVIII, No. 4 (2011) of this
Newsletter. The case involved land and water use permits that
authorized, inter alia, mineral exploration on state land. The
central question raised by the case was whether the Alaska
Department of Natural Resources (DNR) had to give public notice
before issuing these permits.

The Alaska Constitution requires public notice when interests
in land are transferred so the legal question was whether the
permits conveyed an interest in land. 351 P.3d at 1043; see Alaska
Const. art. VIII, § 10. The lower court had held that “notice was
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not required because the permits were nominally and functionally
revocable and therefore did not transfer an interest in land.” 351
P.3d at 1043. The Alaska Supreme Court, however, disagreed and
found that the land use permits were not functionally revocable
and that they accordingly were a conveyance. Thus, they should
have been preceded by public notice. Id.

The court first noted that because all the relevant permits
involved in this case had expired, the case was moot as to them;
but because both the State and Pebble Limited Partnership (PLP)
were seeking large awards of attorney’s fees and costs available
to the winning party under Alaska’s Civil Rule 82 and Alaska
Stat. § 09.60.010, the court had to decide which party had
prevailed on the public notice issue. 351 P.3d at 1051–52. The
court also opined that its assessment of the functional revocability
of the permit might offer a useful precedent to the DNR for future
cases. Id.

The concept of functional irrevocability was first adopted by
the court in Northern Alaska Environmental Center v. State,
Department of Natural Resources, 2 P.3d 629 (Alaska 2000) in
reliance on Wilderness Society v. Morton, 479 F.2d 842 (D.C. Cir.
1973) (the “Trans-Alaska Pipeline” case). According to the court,
there are two independent tests of functional irrevocability to be
applied when attempting to determine whether a license,
otherwise “revocable at will if the [DNR] determines that the
revocation is in the state’s interest,” is in fact a disposal of an
interest in land and, therefore, requires prior public notice under
the public notice clause, Alaska Const. art. VIII, § 10. 351 P.3d
at 1055 (quoting Alaska Admin. Code tit. 11, § 96.040(a)).

The first test of functional irrevocability focuses on the
likelihood of revocation, referred to by the court as the
“destruction of the licensee’s investment test.” Id. at 1058. The
court observed that PLP had allegedly invested “$300–$400
million dollars in exploration since 2002 [on the Pebble Project].”
Id. (quotation marks omitted). The court concluded that “[t]he
potential loss of an investment of this magnitude could deter DNR
from cutting short PLP’s exploration process by revoking . . . a
permit” after a finding that it was in the best interest of the State
to do so. Id. at 1060.

The second test of functional irrevocability relates to whether
structures installed pursuant to the permit are “capable of being
removed.” Id. at 1062. The court observed that “the continuing
physical presence of the hundreds of concrete and steel encased
bore holes suffice to justify a conclusion that the second Wilder-
ness Society test also points toward functional irrevocability.” Id.
at 1063.

Because the court reversed the decision below, plaintiffs were
deemed to be the prevailing party and entitled to recover costs and
partial attorney’s fees under Alaska Civil Rule 82.

Justice Winfree filed a concurring opinion, not joined in by
the rest of the court, essentially proposing that all mineral
exploration and development activity on the state’s reserved
surface estate be subject to the state’s constitutional public notice
requirement. Id. at 1066 (Winfree, J., concurring).

On the same day that it issued the Nunamta Aulukestai
decision, the Alaska Supreme Court handed down a related
decision interpreting Alaska Civil Rule 82 in Alaska Conservation
Found. v. Pebble Ltd. P’ship, 350 P.3d 273 (Alaska 2015).

Having initially prevailed in the superior court, in the case
reported above, the State and PLP sought costs and attorney’s fees
awards in excess of $950,000 against the plaintiffs below and the
Trustees for Alaska alleging that at least one of the plaintiffs
“acted as a ‘mere stalking horse,’ bringing the litigation on behalf
of the commercial fishing industry and other entities with
economic interests in stopping the Pebble Project.” Id. at 276.
PLP also contended that

the “lawsuit was part and parcel” of Alaska Conservation
Foundation’s campaign against the Pebble Project. . . .
[and that] “Trident Seafoods, the Bristol Bay Regional
Seafoods Development Association, sportfishing lodges,
and others, funded this lawsuit in order to further their
economic interests in the Bristol Bay Region.”

Id. at 277.
The superior court had issued a comprehensive order granting

the State’s and PLP’s discovery requests, finding that “the case
was not ‘merely about the permitting,’” and that “sufficient
evidence [existed] to suggest that significant commercial interests
were behind the litigation, and therefore further discovery was
warranted into the economic incentives of Nunamta Aulukestai,
the [individual plaintiffs], and the third parties.” Id.

The supreme court reversed. The court acknowledged that a
third party’s direct economic incentives might, in some instances,
be relevant to an attorney’s fees award under Alaska law, but the
third party’s economic interest had to be direct, not indirect. Id. at
285. According to the court: “[f]ocusing on the funding of
constitutional litigation rather than on the litigation itself to
determine primary purpose, as was done here, can easily lead to
the wrong result.” Id. The court further made clear that indirect
economic benefits, such as lawsuit-generated publicity and
fundraising, would not be considered a “sufficient economic
incentive” to bring constitutional litigation. Id.

The matter was remanded to the superior court for further
attorney’s fees proceedings consistent with the foregoing two
opinions.

Editor’s Note: The reporter represented the amicus curiae,
Alaska Miners Association, in this case.

A R K A N S A S —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS SUPREME COURT UPHOLDS THE
CONSTITUTIONALITY OF ARKANSAS’ INTEGRATION
(FORCE POOLING) PROCESS

In 1912 the Arkansas Supreme Court confirmed that Arkan-
sas oil and gas law included the common law rule of capture. See
Osborn v. Ark. Territorial Oil & Gas Co., 146 S.W. 122 (Ark.
1912). Then, in 1939, Arkansas adopted an oil and gas conserva-
tion act. See Act No. 105 of 1939 (Conservation Act), Ark. Code
Ann. §§ 15-71-101 to -72-1003. The Conservation Act was
patterned after an early draft of a model act later published by the
Interstate Oil and Gas Compact Commission. It empowered the
Arkansas Oil and Gas Commission (AOGC) to form drilling units,
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id. § 15-72-302, and to integrate the interests of nonconsenting
owners therein, id. §§ 15-72-303, -304. As such, the Conservation
Act created an owner’s statutory correlative right to his fair share
of the oil and gas beneath his lands, which did not previously
exist, as well as a compulsory pooling mechanism (called “integra-
tion”) for the inclusion of owners who refused to voluntarily
participate in unit development.

Richard Gawenis is the owner of a 0.69-acre severed mineral
interest within a unit formed by the AOGC pursuant to the
Conservation Act. When Gawenis declined to either execute an
oil and gas lease or agree to participate in a unit well proposed by
SEECO, Inc. (SEECO), SEECO applied for and received an
AOGC integration order that required him to elect to either
(1) lease on terms found fair and reasonable by the AOGC on a
lease form approved by the AOGC; (2) participate in SEECO’s
proposed well pursuant to a unit operating agreement approved by
the AOGC; or (3) be carried as a nonconsenting owner pending
recovery of drilling, completing, and operating costs, plus a risk-
factor penalty equal to an additional 200% of drilling and
completing costs.

Gawenis appeared in opposition of SEECO’s application and
then sought judicial review of the ensuing AOGC integration
order. When he was unsuccessful in the reviewing court, Gawenis
appealed to the Arkansas Supreme Court complaining that the
integration constituted an unconstitutional “taking” of his mineral
interest and that he had been denied a jury trial, which he
contended is guaranteed by the Arkansas Constitution.

In Gawenis v. AOGC, 2015 Ark. 238, 2015 WL 3429325, the
Arkansas Supreme Court upheld the AOGC order. The court
reasoned that the Conservation Act is a legitimate exercise of the
State’s police power. Id. at 8–9 (“[T]he valid exercise of the
police power through land-use regulations does not constitute a
compensable ‘taking’ because ‘the owner of such property is
sufficiently compensated by sharing in the general benefits
resulting’ from the regulations.” (quoting City of Little Rock v.
Sun Bldg. & Dev. Co., 134 S.W.2d 582, 585 (Ark. 1939))).

The court also dismissed Gawenis’ contention that he was
deprived of a constitutionally protected jury trial under Ark.
Const. art. 12, § 9. Since “the forced-integration provisions [do
not] constitute a corporate ‘appropriation’ of his property,” the
constitutional provision was inapplicable. Gawenis, 2015 Ark.
238, at 9.

FEDERAL APPEALS COURT AFFIRMS SUMMARY JUDGMENT
DISMISSING LEASE CANCELLATION SUIT BECAUSE OF
LESSORS’ FAILURE TO GIVE NOTICE OF ALLEGED BREACH

In Lewis v. EnerQuest Oil & Gas, LLC, No. 12-cv-1067,
2014 WL 122568 (W.D. Ark. Jan. 13, 2014), the U.S. District
Court for the Western District of Arkansas dismissed, by summary
judgment, a lease cancellation suit based upon the lessees’ alleged
failure to develop formations above or below those producing in
an existing secondary recovery unit, because the lessors had not
given notice of the alleged breach to the lessees prior to filing
suit. See Vol. XXXI, No. 1 (2014) of this Newsletter. The U.S.
Court of Appeals for the Eighth Circuit has now affirmed that
ruling. See Lewis v. EnerQuest Oil & Gas, LLC, No. 14-1407,
2015 WL 4035254 (8th Cir. July 1, 2015). Several of the
plaintiffs’ leases contained express “notice and cure” provisions,

with which they had failed to comply. As to leases without such
provisions, the court applied the common law requirement of
notice of breach prior to suit for cancellation. See id. at *2.

On appeal, the lessors relied upon the cases of Byrd v.
Bradham, 655 S.W.2d 366 (Ark. 1983) and Mansfield Gas Co. v.
Parkhill, 169 S.W. 957 (Ark. 1930), both of which had held that
such common law notice was not required after inactivity for an
unreasonable duration. The appeals court declined to consider that
argument because it was not raised by the lessors in the district
court. Lewis, 2015 WL 4035254, at *2.

ARKANSAS COURT OF APPEALS AFFIRMS SUMMARY
JUDGMENT DISMISSING CASE INVOLVING CONFLICTING OIL
AND GAS LEASES BETWEEN SAME PARTIES

In McDougal v. Sabine River Land Co., 2015 Ark. App. 281,
461 S.W.3d 359, Sabine River Land Company (Sabine) obtained
a 10-year oil and gas lease (first lease) from Freddy and Linda
McDougal on January 11, 2005. Sabine apparently then
discovered that the McDougals’ interest was subject to a life
estate vested in an unleased party and informed the McDougals
that their lease was “invalid.” 2015 Ark. App. 281, at 1. On March
29, 2005, the McDougals perfected their title by obtaining a
conveyance from the life tenant. Then, on March 30, 2005, they
executed another lease (second lease), also in favor of Sabine, this
time for a five-year term. For unknown reasons, the second lease
was never recorded. On March 31, 2006, Sabine assigned the first
lease to XTO Energy, Inc. (XTO), but not the second lease. XTO
recorded that assignment on April 6, 2006. Id. at 1–2.

Shortly before the March 30, 2010, expiration of the second
lease, the McDougals inquired whether XTO wished to renew the
lease. XTO answered that its lease (the first lease) was still well
within its primary term. Id. at 2.

The McDougals sued in May 2013, contending that the
expired second lease was the only valid lease. The trial court
dismissed the complaint, holding that Arkansas’ five-year statute
of limitations on written contracts barred the action. Id. at 3. The
Arkansas Court of Appeals affirmed, holding that the latest date
from which limitations began to run was April 6, 2006, the date
XTO recorded the 10-year lease, which was more than five years
prior to suit being filed. Id. at 7–8.

ARKANSAS COURT OF APPEALS AFFIRMS SUMMARY
JUDGMENT FOR SEVERED MINERAL OWNER—UPHOLDS THE
VALIDITY OF A DEED

Myrtle Stevens is the current owner of the surface, but not the
minerals, of a 40-acre tract, owned by her family since 1904. All
of the minerals beneath the tract were conveyed by a 1930 mineral
deed from her grandfather in favor of W.E. Hall. Stevens
nevertheless claimed the minerals, contending that the 1930 deed
to Hall was void for irregularities or, alternatively, that Hall’s
heirs had abandoned the mineral interest. Stevens sued Hall’s
heirs’ lessee, SEECO, Inc. (SEECO), which had developed the
tract. The trial court ruled that the mineral deed was valid and
entered summary judgment for SEECO.

In Stevens v. SEECO, Inc., 2015 Ark. App. 322, 2015 WL
2437898, the Arkansas Court of Appeals affirmed. The appeals
court agreed that the deed was valid and refused to consider
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Stevens’ abandonment argument as not adequately raised in the
lower court. 2015 Ark. App. 322, at 3–4.

In a concurring opinion, Judge Harrison, explained that there
is no Arkansas case law precedent for abandonment of a severed
mineral interest, nor does Arkansas have statutory or regulatory
termination of mineral interests through nonuse. Id. at 9
(Harrison, J., concurring). He then stated that “this case should
not be read as making any statement on whether, or how, one may
‘abandon’ oil and gas rights in Arkansas.” Id.

Editor’s Note: The author of this report is a member of Daily
& Woods, P.L.L.C., which served as counsel for SEECO, Inc. in
Gawenis and Stevens and for EnerQuest Oil & Gas, LLC in
Lewis.

C A L I F O R N I A —  M I N I N G

C H R I S  P O W E L L

—  R E P O R T E R  —

CALIFORNIA ASSEMBLY PROPOSES EXEMPTING RENEWABLE
ENERGY FACILITIES FROM SMARA

Assembly Bill 1034 (AB 1034) would amend the Surface
Mining and Reclamation Act of 1975 (SMARA), Cal. Pub. Res.
Code §§ 2710–2796.5, to allow for the installation of renewable
energy facilities on mined lands without needing to update the
applicable reclamation plans or undergo environmental analysis
under the California Environmental Quality Act (CEQA), Cal.
Pub. Res. Code §§ 21000–21177, for an amendment to the
reclamation plan. The underlying renewable energy facility would
still be subject to environmental analysis under the CEQA. After
its Committee on Natural Resources unanimously voted in favor
of AB 1034, the State Assembly voted unanimously in favor of
the bill on May 26, 2015. The State Senate voted unanimously in
favor of AB 1034, as amended, on August 20, 2015, and the State
Assembly concurred on the bill on August 31, 2015. This bill, if
signed into law, will open up new avenues for profit creation for
mined land post-reclamation and eliminate the regulatory burden
of amending a mine’s approved reclamation plan if certain
conditions are met.

Currently, a mine operator with an approved reclamation plan
would need to undertake a major amendment to its reclamation
plan and commence environmental review under the CEQA to
change its end use to renewable energy production, since that
change of end use would constitute a “substantial deviation”
under SMARA. See Cal. Pub. Res. Code § 2777. Given the high
cost of CEQA compliance, mine operators are rarely willing to
amend their reclamation plans on the scale required to install
renewable power generation at the mine site.

AB 1034 was written to remove this disincentive. “‘Right
now, if a mine operator wants to include a renewable energy
project onto their disturbed land . . . it would open the entire mine
operation up to repermitting,’ Joshua Hoover, legislative director
for Assemblyman Jay Obernolte (R), who introduced the bill, told
ThinkProgress. ‘It’s a very costly and long process.’” Samantha
Page, “California Wants to Make It Easier to Cover Old Mines
with Renewable Energy,” ThinkProgress (Apr. 28, 2015).

AB 1034 would treat renewable energy generation facilities on
disturbed mined lands as an “interim use” that will not require a
reclamation plan amendment, even though the renewable energy
generation facility would require an operating permit. AB 1034
§ 1 (as passed by the Senate, Aug. 20, 2015) (to be codified at
Cal. Pub. Res. Code § 2777.3(a)). The bill defines a “renewable
energy generation facility” as (1) a solar photovoltaic, (2) solar
thermal under 50 megawatts, or (3) wind energy generation
facility. Id. To qualify for this permit the renewable facility
operator must provide assurances that the facility will not
adversely affect reclamation under the mine’s approved plan, and
furthermore must provide additional financial assurances to cover
the costs of closing and decommissioning the facility upon the
completion of reclamation. Id. This bill may be most applicable
to the numerous mines located in the arid valleys and deserts
located in Central and Southern California.

K E V I N  L .  S H A W

—  G U E S T  R E P O R T E R  —

UPDATES TO MINERAL RESOURCE DESIGNATION
REGULATIONS

The State Mining and Geology Board (Board) recently
adopted Cal. Code Regs. tit. 14, § 3550.17 (effective July 1,
2015), which designates the San Luis Obispo-Santa Barbara
Production-Consumption (P-C) Region as a mineral resource
sector. Section 3550.17 is based on a report from the California
Geological Survey that identified significant cement concrete-
grade construction aggregate deposits in the San Luis Obispo-
Santa Barbara P-C Region. 2015-14 Cal. Reg. L. Bull. 124. The
report identified 40,895 acres of land containing 10.7 billion tons
of asphaltic concrete-grade and Portland cement concrete-grade
aggregate resources. Id.

The Board also amended Cal. Code Regs. tit. 14, § 3550.14
(effective July 1, 2015), to provide updated descriptions of
designated resource areas in the Stockton-Lodi P-C Region. See
2015-14 Cal. Reg. L. Bull. 124. The amendment addresses
significant depletion of mineral resources occurring in 2,348 of
the original 5,709 acres of lands designated as having regional
significance. Id.

CALIFORNIA GOLD MINER’S CONVICTIONS UPHELD IN PART,
REVERSED IN PART

In United States v. Godfrey, No. 2:14-cr-00323, 2015 WL
3541337 (E.D. Cal. June 4, 2015), appeal docketed, No. 15-
10316 (9th Cir. June 19, 2015), gold miner John Godfrey
appealed three federal Class B misdemeanor convictions for
allegedly conducting unauthorized activities on national forest
lands and damaging surface resources in violation of 16 U.S.C.
§ 551 and 36 C.F.R. pt. 261. In carrying out mining operations,
Godfrey took various actions to improve land and trails on the
lands, and employed a non-motorized “hand sluice” (a device
used for extracting heavy metals and gold from mined material).
2015 WL 3541337, at *1. Considering the totality of Godfrey’s
activity on the claim, the court upheld two of Godfrey’s convic-
tions by finding that his actions, which included damaging trees
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and brush on the property and creating a new trail to access his
mining claim without first obtaining an approved plan of opera-
tions, caused “significant disturbance of surface resources.” Id. at
*4–5 (quoting 36 C.F.R. § 228.4(a)). However, the court over-
turned Godfrey’s conviction for violating 36 C.F.R. § 261.11(c)
because the court found that Godfrey did not “pollute” Poorman
Creek when he released sediment originally found in the creek
back into the creek. 2015 WL 3541337, at *8.

C A L I F O R N I A —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

SB 83 UPDATES UNDERGROUND INJECTION REGULATIONS,
PROPERTY FEE USAGE, AND COMPLETION REPORT
AVAILABILITY

California Senate Bill 83 (SB 83), 2015 Cal. Legis. Serv.
ch. 24, approved by the Governor and filed with the California
Secretary of State on June 24, 2015, will update several provi-
sions of the Public Resources Code and Water Code, among
others. Urgency legislation is effective immediately, while non-
urgency provisions become effective on January 1, 2016.
Underground Injection Regulation

SB 83 adds special provisions regarding underground
injection control (UIC). See Cal. Pub. Res. Code §§ 3130–3132
(effective June 24, 2015).

Exempted Aquifers. SB 83 implements new procedural
requirements for aquifers to qualify for exemption under the
federal Safe Drinking Water Act of 1974. See Cal. Pub. Res.
Code § 3131; see also 42 U.S.C. § 300h-4. Specifically, before a
proposal for exempted status can be submitted to the U.S.
Environmental Protection Agency (EPA), SB 83 requires:
(1) California’s Division of Oil, Gas & Geothermal Resources
(DOGGR) to consult with the State Water Resources Control
Board (SWRCB) and the appropriate regional quality control
board, (2) a public comment period followed by a public hearing,
and (3) review of the public comments and agreement by the
aforementioned agencies that the proposal merits EPA consider-
ation. Cal. Pub. Res. Code § 3131; see 40 C.F.R. § 144.7.
Additionally, the bill would also require the DOGGR to provide
notice to the relevant legislative committees before it submits the
exemption proposal to the EPA. Cal. Pub. Res. Code § 3132(a).

UIC Program Reporting. SB 83 requires the SWRCB and the
California Department of Conservation to provide reports on the
UIC program’s implementation process to relevant fiscal and
policy legislative committees. SB 83 § 45(a). These reports must
be provided by January 30, 2016, and every six months thereafter
until March 1, 2019. Id. § 45(b), (d). The bill also requires the
SWRCB to post online status reports regarding the regulation of
“oil field produced water ponds” within each region. Id. § 45(c).

Independent Review Panel. SB 83 requires an independent
review panel to evaluate the regulatory performance of the UIC
program’s administration. Id. § 46(a). Members of the panel must
have diverse backgrounds and will take input from a diverse range
of stakeholders. Id. § 46(b)–(c).

Expanded Uses for Oil and Gas Property Fees
Under Cal. Pub. Res. Code § 3401, each person operating or

owning an interest in an oil and gas well with respect to the well’s
production is required to pay an annual charge to the Treasurer for
deposit into the Oil, Gas, and Geothermal Administrative Fund.
Prior to SB 83, these funds were to be used exclusively for the
DOGGR’s support and maintenance. However, SB 83 expands the
permissible uses of these funds, specifically authorizing the funds
to be used for the support of the SWRCB and regional water
quality control boards for activities related to oil and gas opera-
tions that affect water resources. SB 83 § 30 (amending Cal. Pub.
Res. Code § 3401(a)) (effective June 24, 2015).
Completion Reports to Be Available to Governmental
Agencies and the Public

Under existing California law, any person who digs, bores, or
drills a water well, cathodic protection well, or a monitoring well,
or abandons, destroys, deepens, or reperforates a well, must file
a “report of completion” with the Department of Water Resources
(DWR). Cal. Water Code § 13751. Prior to SB 83, these reports
were proscribed from being made public. SB 83 updates and
expands the regulatory regime surrounding the release of comple-
tion reports by amending section 13752 of the Water Code to
require completion reports to be made available to government
agencies and the general public, upon request, and authorizes the
DWR to charge a fee for furnishing such report. SB 83 § 42
(amending Cal. Water Code § 13752) (effective June 24, 2015).

DRAFT ENVIRONMENTAL IMPACT REPORT FOR KERN COUNTY

On July 8, 2015, Kern County published a draft environmen-
tal impact report (EIR) pursuant to the California Environmental
Quality Act (CEQA), California’s version of the National
Environmental Policy Act (NEPA). See Kern Cnty. Planning &
Cmty. Dev. Dep’t, “Draft Environmental Impact Report: Revi-
sions to the Kern County Zoning Ordinance – 2015 (C),” at 1-1
(July 2015) (Draft EIR). See Vol. XXXII, No. 1 (2015) of this
Newsletter for a discussion of the state-level EIR.

The Draft EIR will determine whether the County should
approve a proposed amendment to chapter 19.98 (Oil & Gas
Production) and related chapters of its zoning ordinances that
California oil and gas industry representatives requested because
the amendment, if passed, would implement a new, more stream-
lined permitting process for oil and gas activities. Draft EIR, at 1-
1. Proposed revisions include new site development standards and
review processes for all oil and gas exploration, extraction,
operations, and production activities in unincorporated Kern
County. Id. at 1-5. In addition, the Draft EIR catalogs oil and gas
activity spanning 2.8 million acres and includes recommendations
for reducing the environmental impact of oil and gas development
in Kern County. See id. ch. 4.0.

In addition to considering the potential environmental
impacts of the amendment, the Draft EIR discusses six alterna-
tives: (1) the “no project” alternative, (2) the conditional use
permit (CUP) alternative, (3) the reduced ground disturbance
alternative, (4) the no hydraulic fracturing alternative, (5) the low-
emission enhanced oil recovery (EOR) technology alternative, and
(6) the recycled water alternative. Id. at 6-17. Of the six alterna-
tives, the Draft EIR finds that the low-emission EOR technology
alternative is the environmentally superior alternative. Id. at 6-31.
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The Draft EIR states that the low-emission EOR technology
alternative

is identical to the proposed Project, except that the
updated development standards and conditions required
by the Project’s proposed Zoning Ordinance amendment
would be expanded to require oil and gas well permit
applicants to implement low-emission EOR technology
as a condition of permit approval for new and replace-
ment steam generators, and to replace existing steam
generators constructed prior to 1990 within five years of
enactment of the amended Ordinance.

Id. at 6-25. Consequently, this alternative is environmentally
superior because it “would have less environmental effects related
to air quality, greenhouse gases, and transportation and traffic. . . .
[and] would not result in any environmental impacts that are
greater than those of the Project.” Id. at 6-31.

The comment period for the Draft EIR ends September 11,
2015. The Kern County Planning Commission has scheduled a
public hearing on October 5, 2015, to receive comments on the
Draft EIR. Testimony at the hearing may be limited to issues
raised during the comment period.

LESSOR’S DUTY TO SUPPORT THE LESSEE—COURT REOPENS
GRAYSON BASED ON AMBIGUOUS TITLE DEFECT CLAUSE

In response to the U.S. District Court for the Eastern District
of California’s decision in Grayson Service, Inc. v. Crimson
Resource Management Corp., No. 1:14-cv-01125, 2015 WL
1345806 (E.D. Cal. Mar. 23, 2015), the plaintiff Grayson Service,
Inc. (Grayson) filed a motion to alter or amend the court’s order
dismissing the action. Persuaded by Grayson’s arguments, the
court found that it committed legal error on two counts in granting
the defendants’ motion to dismiss, vacated the earlier dismissal,
and reopened the case. See Grayson Serv., Inc. v. Crimson Res.
Mgmt. Corp., No. 1:14-cv-01125, 2015 WL 3624012 (E.D. Cal.
June 9, 2015).

A description of the facts of the dispute are in an earlier
report. See Vol. XXXII, No. 2 (2015) of this Newsletter. In
summary, the lessor under a 1936 oil and gas lease took various
actions that seemed to repudiate or denigrate the lessee’s rights
under that lease.

First, the court found the lease clause regarding title defects
ambiguous because it was unclear whether the clause applied only
to title defects that existed at the time the lease existed in 1936, or
whether it could apply to title defects that did not exist in 1936
but arose subsequently. 2015 WL 3624012, at *3. If the clause
applied only to defects in title that existed at the time the lease
was executed, the covenant of quiet enjoyment could impose
liability on the defendants for the Kern County Water Bank
Authority’s (KWBA) interference with Grayson’s use of the
property. Id. at *5. Based on this ambiguity, the court granted
Grayson’s motion to amend the complaint with respect to the
defendants’ breach of the covenant of quiet enjoyment, finding
that a cognizable cause of action for breach of contract could
exist. Id.

Second, the court followed similar logic when it reconsidered
Grayson’s second contract-breach claim, which was based on the
theory that Grayson permitted KWBA to drill for water on a 23-

acre portion of the premises. Id. at *6. Grayson, in turn, asserted
superior water rights to the entire leased premises, including the
portion claimed by KWBA. Id. Reasoning that the clause regard-
ing defects in title may not apply to defects arising after the lease
was executed, the court found that third-party interference with
Grayson’s quiet enjoyment, with permission from the lessor,
Crimson Resource Management Corp., could constitute a breach
of the covenant of quiet enjoyment. Id. For this reason, the court
held that Grayson’s complaint stated a cognizable cause of action
for breach of contract regarding KWBA’s interference with
Grayson’s water rights on the leased premises. Id.

GRANTING OF OIL & GAS LEASE BY CITY OF WHITTIER HELD
TO HAVE VIOLATED AGREEMENT WITH PARKS DISTRICT

In an unpublished opinion, the California Court of Appeal
affirmed and partially remanded a lawsuit holding that the City of
Whittier and the City Council of the City of Whittier (collectively,
Whittier) violated a project agreement with the Los Angeles
County Regional Park and Open Space District (District) by
entering into an oil and gas lease on protected lands without the
District’s consent. See Mountains Recreation & Conservation
Auth. v. City of Whittier, No. B253245, 2015 WL 3493059 (Cal.
Ct. App. June 2, 2015) (unpublished).

After analyzing Whittier’s various defenses, the court found
that (1) the District’s action was not barred by the statute of
limitations, (2) Whittier failed to establish that the District either
approved the lease or waived its right to do so, and (3) the trial
court correctly denied the District’s CEQA claims on the merits
because Whittier was not required to perform an environmental
review on drilling lands excluded from the conservation easement.
Id. at *6–9. Consequently, the court remanded the case for a new
damages determination, and awarded injunctive, declaratory, and
monetary relief in favor of the District. Id. at *9.

OIL TRANSPORTATION CASE NOT CONSTITUTIONALLY RIPE

California Senate Bill 861 (SB 861), 2014 Cal. Legis. Serv.
ch. 35, imposed a variety of regulations for the transportation of
“oil through or near the waters of the state,” Cal. Gov’t Code
§ 8670.2(k), and criminalizes “[c]ontinuing operations for which
an oil spill contingency plan is required without an oil spill
contingency plan,” id. § 8670.64(c)(2)(C), “[k]nowingly fail[ing]
to begin cleanup, abatement, or removal of spilled oil,” id.
§ 8670.64(a)(4), and failing to perform other notification and
post-oil spill requirements, id. § 8670.26. The Association of
American Railroads, Union Pacific Railroad Co., and BNSF
Railway Co. filed suit on October 7, 2014, to enjoin enforcement
of SB 861. That suit was recently dismissed on ripeness grounds.
See Ass’n of Am. R.R. v. Cal. Office of Spill Prevention &
Response, No. 2:14-cv-02354 (E.D. Cal. June 18, 2015), ECF
No. 30.

While the railroad company plaintiffs claimed that SB 861’s
oil spill contingency plan requirements violate the Supremacy
Clause and the Interstate Commerce Clause for a variety of
constitutional reasons, the plaintiffs did not allege that they would
fail to create and seek approval of an oil spill contingency plan or
to perform the clean-up procedures. Slip Op. at 6–7. Instead, the
plaintiffs asserted that they would suffer the costs of compliance
with SB 861’s mandates or risk prosecution. Id. However, because
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compliance with the regulations would be within the plaintiffs’
own control once SB 861’s regulations become effective and
because the letters from the authorities made general statements
about when enforcement will begin (as opposed to making threats
of prosecution), the court found that the plaintiffs’ claims lacked
a concrete plan and that no specific warning or threat was directed
at them. Id. at 7–9. As such, the court found that the plaintiffs’
claims were not constitutionally ripe and dismissed the claims on
all counts due to a lack of subject matter jurisdiction.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS ALLOWS RETROACTIVE ASSESSMENT OF
OIL AND GAS LEASEHOLD TAXES WHERE VALUE WAS
UNDERREPORTED

In Kinder Morgan CO2 Co. v. Montezuma County Board of
Commissioners, 2015 COA 72, 2015 WL 3504537, the Colorado
Court of Appeals affirmed the Board of Assessment Appeals
(BAA) order upholding a county assessor’s collection of
additional oil and gas leasehold taxes. This case involved oil and
gas leasehold taxes for the 2007 tax year and whether the county
could assess additional taxes when it found that the taxpayer had
used the wrong transportation deduction, and whether the
taxpayer was required to use the “related-party” method of
calculating the transportation deduction. Colorado statutes allow
retroactive assessment of additional property taxes if the property
was omitted from the assessment roll or if the annual statement
filed was willfully false and misleading. Id. ¶¶ 17, 19 (citing Colo.
Rev. Stat. §§ 39-5-125(1), -7-105). In an issue of first impression,
the court of appeals addressed whether, after the passage of H.R.
90-1018, 57th Gen. Assemb., 2d Reg. Sess. § 40 (1990) (HB 90-
1018) (codified as amended at Colo. Rev. Stat. § 39-10-
107(1)(b)), “a county may retroactively assess property taxes on
the value of oil and gas leaseholds omitted due to underreporting
of the selling price or quantity of oil and gas sold therefrom.”
2015 COA 72, ¶ 1. The court found, based on HB 90-1018, that
oil and gas leasehold taxes may be retroactively imposed on
omitted value, not just on omitted properties. Id. ¶ 37.

This case involves carbon dioxide gas produced from the
McElmo Dome in Montezuma and Dolores Counties. Kinder
Morgan CO2 Co., L.P. (Kinder Morgan) transports the carbon
dioxide through the Cortez Pipeline to the Permian Basin in West
Texas, where it is used in enhanced oil recovery. Id. ¶ 2. Kinder
Morgan had submitted its tax statements, which the Montezuma
County Assessor then audited. Id. ¶¶ 4, 5. The auditors found an
increased assessed valuation based on the finding that Kinder
Morgan had applied the incorrect transportation deduction. Id.
¶ 6. Kinder Morgan paid the tax bill, filed a petition with the
Board of County Commissioners, which was denied, and then
appealed to the BAA, which upheld denial of the petition for
abatement or refund. Id. ¶¶ 7, 8.

As noted above, Colorado statutes allow retroactive
assessment of additional property taxes if it is discovered that any
taxable property has been omitted from the assessment roll or if

the annual statements are willfully false and misleading. Id. ¶¶ 17,
19. In this case, the only issue was under the omitted property
provision. The court stated the question is “Can retroactive
assessment of oil and gas leaseholds occur where no property has
been omitted from the tax roll, and there is no evidence that the
annual statements are willfully false and misleading?” Id. ¶ 20.

An earlier case had held that “the then-existing property tax
code authorized retroactive assessments only on omitted property,
not on omitted value.” Id. ¶ 22 (citing Cabot Petroleum Corp. v.
Yuma Cnty. Bd. of Equalization, 847 P.2d 152 (Colo. App. 1992),
rev’d on other grounds, 856 P.2d 844 (Colo. 1993)). The Cabot
case involved the law prior to the change to the property tax code
brought about by HB 90-1018. Thus, the court found the Cabot
decision was not controlling.

HB 90-1018 was effective June 9, 1990, and it added the
following language to section 39-10-107(1):

except that any prior years’ taxes collected during any
given year on oil and gas leaseholds and lands which had
previously been omitted from the assessment roll due to
underreporting of the selling price or the quantity of oil
and gas sold therefrom shall be placed in escrow by the
treasurer to be apportioned, credited, and distributed
during January of the subsequent year.

Id. ¶ 32 (emphasis omitted) (quoting HB 90-1018 § 40 (codified
as amended at Colo. Rev. Stat. § 39-10-107(1)). This amendment
was to the statute regarding when taxes are to be distributed. The
court found that “this clause is significant because if retroactive
tax assessments on oil and gas leaseholds were not permitted, the
amendment would have been superfluous.” Id. ¶ 33. The court
affirmed the BAA’s ruling that the retroactive assessment was
permitted.

The court also upheld the BAA’s determination regarding the
proper transportation deduction method. The court noted that the
BAA, not the reviewing court, weighs the evidence and resolves
any conflicts in the evidence. Id. ¶ 39. The issue was whether
Kinder Morgan could deduct the full cost of transportation, which
is permitted if a third party transports the carbon dioxide, or
whether it should have used the “related-party” method, which
allows deduction of only the direct cost of transportation along
with other allowances that account for capital investments and
depreciation. Id. ¶ 3. The court stated that the certified public
accountant who performed the audit of Kinder Morgan had found
that Kinder Morgan was a general partner in the Cortez Pipeline
Company and that 98% of Cortez Pipeline’s income was earned
from the owners of the Cortez Pipeline, one of which was Kinder
Morgan. Id. ¶ 41. The court concluded that “the BAA’s decision
was supported by competent evidence that Kinder Morgan and the
Cortez Pipeline Company were related parties for the purpose of
calculating the allowable transportation deduction.” Id. ¶ 43.

COURT OF APPEALS AFFIRMS DISTRICT COURT DECISIONS ON
INTERVENTION IN CASES BROUGHT BY THE COLORADO OIL
AND GAS ASSOCIATION

The Colorado Court of Appeals, in two unpublished opinions,
affirmed orders by the district courts of Larimer and Boulder
Counties. See Colo. Oil & Gas Ass’n v. City of Fort Collins,
No. 14CA0780, 2015 WL 1119565 (Colo. App. Mar. 12, 2015)
(mem.); Colo. Oil & Gas Ass’n v. City of Lafayette, No.
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14CA1036, 2015 WL 3407886 (Colo. App. May 28, 2015)
(mem.). The district court orders had denied motions to intervene
in the cases. The cases were filed by the Colorado Oil and Gas
Association (COGA) to challenge certain ballot initiatives passed
by the voters of Fort Collins and Lafayette.

Although the court of appeals opinions were not published,
information on these cases and copies of the opinions were
provided by COGA’s in-house counsel, Andrew Casper, and
COGA’s counsel in these cases, Brownstein Hyatt Farber
Schreck, LLP. The district court decisions had denied motions to
intervene as a matter of right (both cases) and as a permissive
intervention (Fort Collins case). The motion in the Fort Collins
case was by Citizens for a Healthy Fort Collins, Sierra Club, and
Earthworks (Proponents). The court of appeals upheld the district
court’s decision denying the motion to intervene as of right, based
on the finding that the City represents identical interests to the
Proponents: both seek to defend the validity of the ballot
initiative. As to the motion for permissive intervention, the court
found that one reason permissive intervention may be denied is if
new and different questions of law and fact would be interjected
into the case. The Proponents sought to assert new arguments
regarding constitutional rights of citizens, which the court found
were not related to preemption, the sole issue in the case. Also,
the Proponents stated they would conduct extensive discovery,
which the court found could cause undue delay and prejudice to
the original parties. The district court’s decision not to allow
intervention was upheld by the court of appeals. The motion in the
City of Lafayette case was by East Boulder County United and
Clifton Willmeng. The district court in that case had denied the
motion to intervene, finding that the movants’ interests were
adequately represented by the City. The court of appeals affirmed
the district court order.

The preemption issue in each of these cases is also on appeal,
so further reports on these cases are expected in future
newsletters. The measures at issue are Fort Collins’ five-year
moratorium on hydraulic fracturing within the City of Fort Collins
and the City of Lafayette’s ban on oil and gas extraction within
the city.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

KANSAS SUPREME COURT REJECTS COLORADO’S
MARKETABLE PRODUCT ANALYSIS AND HOLDS WELLHEAD
SALES USING NET PROCEEDS GAS CONTRACTS SATISFY
IMPLIED MARKETING OBLIGATIONS

In the most significant opinion addressing Kansas oil and gas
law during the past two decades, the Kansas Supreme Court, in
Fawcett v. Oil Producers, Inc. of Kansas, 352 P.3d 1032 (Kan.
2015), rev’g 306 P.3d 318 (Kan. Ct. App. 2013), reversed a
decision of the Kansas Court of Appeals that negated “at the well”
lease language and required lessees to calculate royalty using
interstate pipeline gas values and downstream fractionated
hydrocarbon liquids values. See Vol. XXX, No. 3 (2013) of this
Newsletter.

Oil Producers, Inc. of Kansas (OPIK) produced gas that it
sold, at or near the wellhead, to various midstream companies that
took title to the gas at the wellhead. The contract price paid for the
gas was based either on a downstream re-sale by the midstream
company, or a downstream index price, minus defined amounts
representing what the midstream companies attributed to moving
the gas from the wellhead to the ultimate purchaser and to place
the gas in a condition so it could be re-sold to its ultimate
purchaser. OPIK calculated royalty using the proceeds it received
from the midstream companies. The court of appeals held OPIK
must calculate royalty by adding to the proceeds OPIK received
from the midstream companies all amounts deducted by the
midstream companies to move and prepare the gas for
downstream markets. The downstream price, without deductions,
would then be used to calculate the royalty due. As the court
noted: “To reach that conclusion, the [court of appeals] panel
noted that operators are obligated to produce a marketable
product, which the panel held did not occur until the gas reaches
mainline transmission pipeline quality.” 352 P.3d at 1037.

As stated by the court: “The class contends raw natural gas
coming from the well is not marketable until it enters an interstate
pipeline, so its royalties cannot be reduced by the deductions in
these purchase agreements relating to transforming the gas into a
condition suitable for that transmission system. We disagree.” Id.
at 1035 (emphasis added). The court continued: “We hold these
leases do not impose on the operator as a matter of law the
responsibility to perform post-production, post-sale gathering,
compressing, dehydrating, treating, or processing that may be
necessary to convert the gas sold at the wellhead into gas capable
of transmission into interstate pipelines.” Id. (emphasis added).
The leases were entered into between 1944 and 1991 and
provided for a royalty of “1/8 of the proceeds from the sale of gas
as such at the mouth of the well” or “[1/8] of the proceeds if sold
at the well.” Id. at 1036.

The court gives effect to the “at the well” language, noting
that it “is clear and unambiguous as to gas sold at the wellhead by
the lessee in a good faith sale, and lessor is entitled to no more
than his proportionate share of the amount actually received by
the lessee for the sale of the gas.” Id. at 1039 (quoting Waechter
v. Amoco Prod. Co., 537 P.2d 228, 230 (Kan. 1975)). The court
also makes it clear that gas can be in a “marketable condition” at
the wellhead, even though it is not suitable for ultimate delivery
into an interstate pipeline. See id. (“We disagree with Fawcett’s
equating ‘marketable condition’ with interstate pipeline quality.”).

The implied covenant to market is derived from “the facts and
circumstances of the case,” including the terms of the oil and gas
lease. Id. at 1040 (quoting Smith v. Amoco Prod. Co., 31 P.3d
255, 265 (Kan. 2001)). “To satisfy this duty, an operator must
market its production at reasonable terms within a reasonable time
following production.” Id. The court next places two of its prior
decisions in proper context by limiting them to situations where
the lessee performed activities “on the leased premises” prior to
delivering the gas to a purchaser “on the leased premises.” Id.
(citing Gilmore v. Superior Oil Co., 388 P.2d 602 (Kan. 1964);
Schupbach v. Cont’l Oil Co., 394 P.2d 1 (Kan. 1964)). The court
then contrasted the situation in another one of its prior decisions
where the lessee invested in a gathering line to move gas away
from the wellhead to a downstream purchaser. Id. (citing
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Sternberger v. Marathon Oil Co., 894 P.2d 788 (Kan. 1995)).
Those expenses could be deducted from the downstream sales
price because they were unrelated to preparing the gas for a
wellhead sale. The court observed that “the Sternberger court
noted a long-standing rule in Kansas that when royalties are to be
paid on the value of gas at the well, but no market exists there, the
royalty owner must bear a proportional share of the reasonable
expenses of transporting the gas to market.” Id. at 1041.

The court rejected the Colorado rule announced in Rogers v.
Westerman Farm Co., 29 P.3d 887 (Colo. 2001) (en banc),
finding it to be “at odds with our Kansas caselaw interpreting
[proceeds royalty clauses], as well as our caselaw giving effect to
the ‘at the well’ language.” 352 P.3d at 1042. The court wraps up
its analysis stating:

We hold that when a lease provides for royalties
based on a share of proceeds from the sale of gas at the
well, and the gas is sold at the well, the operator’s duty
to bear the expense of making the gas marketable does
not, as a matter of law, extend beyond that geographical
point to post-sale expenses. In other words, the duty to
make gas marketable is satisfied when the operator
delivers the gas to the purchaser in a condition accept-
able to the purchaser in a good faith transaction.

Id.

The court’s opinion resolves a number of issues that have
been at the heart of class action royalty litigation since the
Sternberger decision adopted a “marketable product” analysis in
1995. The court in Fawcett makes it clear: (1) the lessee’s implied
covenant to market extends to seeking a market for gas on the
leased premises; (2) if the lessee elects, or finds it necessary, to
seek markets beyond the wellhead, reasonable costs associated
with taking the gas to a market downstream from the wellhead
may be deducted to calculate royalty; (3) the “marketable”
product inquiry will be made at the wellhead to evaluate “any pre-
sale expenses required to make the gas acceptable to the third-
party purchaser” who is buying the gas at the wellhead; and
(4) “claims of mischief” associated with marketing will be
addressed by applying the “operator’s implied covenant of good
faith and fair dealing and the implied duty to market.” Id. at 1041,
1042. Regarding this fourth item, the court also makes it clear that
any review of a lessee’s marketing decisions will be evaluated
using a prudent operator standard. See id. at 1042 (“The latter
demands that operators market the gas on reasonable terms as
determined by what an experienced operator of ordinary
prudence, having due regard for the interests of both the lessor
and lessee, would do under the same or similar circumstances.”).

The court’s opinion signals that in Kansas royalty calculation
disputes will be resolved applying basic contract interpretation
principles concerning the deal that was made by the parties
instead of a new deal imposed by courts.

Editor’s Note: The reporter represented an amicus curiae in
this case, the Eastern Kansas Oil & Gas Association.

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

NEBRASKA LEGISLATURE TO FOCUS ON FRACKING AND
OTHER OIL AND GAS ISSUES

During its most recent legislative session, the Nebraska
legislature ventured into the debate over fracking and wastewater
disposal issues associated with oil and gas production. The
attention was largely in response to citizen generated concern
about an application filed with the Nebraska Oil and Gas Conser-
vation Commission (NOGCC). A Colorado company plans to
dispose of wastewater associated with oil and gas production by
injecting the wastewater into a dry oil well. The potential origin
of the wastewater from out-of-state oil and gas operations and the
possibility the wastewater could contain chemicals used in
hydraulic fracturing added to the concern. The issues prompted
the introduction of two legislative bills and two interim study
resolutions.

In Nebraska, the NOGCC administers the underground
injection control (UIC) program under a delegation of primacy by
the U.S. Environmental Protection Agency (EPA) pursuant to
section 1421 of the federal Safe Drinking Water Act of 1974, 42
U.S.C. § 300h. The NOGCC regulates wells that are used to inject
fluids to increase the recovery of oil and gas or to inject disposal
fluids that have been brought to the surface in connection with the
production of oil and gas. All other UIC wells are regulated by the
Nebraska Department of Environmental Quality (NDEQ) through
a similar EPA delegation of authority. Such wells include uranium
in situ mining, industrial and municipal waste disposal, septic
systems, heat pumps, and recharge wells, to name a few.

Following a spirited public hearing on Legislative Bill 512,
104th Leg., 1st Reg. Sess. (Neb. 2015), introduced to clarify the
NGOCC’s authority to monitor and regulate the disposal of out-
of-state wastewater produced from oil and gas extraction, and to
assess a fee on such wastewater, the Nebraska legislature adopted
two resolutions to study the issues further. Furthermore, a late-in-
the-session move to suspend the legislative rules successfully
allowed the introduction of Legislative Bill 664, 104th Leg., 1st
Reg. Sess. (Neb. 2015), to require any company applying for
authorization to dispose of oil and gas produced wastewater in the
state to disclose all chemicals present in the wastewater. Both bills
are pending action in the next legislative session, which begins in
January 2016. The legislative studies will be conducted in the
interim prior to the next legislative session.

The first legislative resolution, Legislative Resolution 154,
104th Leg., 1st Reg. Sess. (Neb. 2015), acknowledged citizen
concerns about: (1) whether the underground disposal of such
wastewater in Nebraska might trigger earthquakes, (2) the long-
term costs of monitoring such disposal wells and how any
potential cleanup would be financed, (3) the possibility of
contaminating water supplies used for human or animal consump-
tion or irrigation, and (4) potential highway safety problems
relating to associated truck traffic. The purpose of the interim
study as expressed in the resolution “is to investigate and make
recommendations regarding the authority of the [NOGCC] and its
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role in decisions regarding the disposal of salt wastewater into dry
wells.” Id. The study should also “address what can be done to
protect the environment, the surface and underground water
supply, and public safety” and make recommendations if further
regulation or funding is needed. Id.

The second legislative resolution, Legislative Resolution 247,
104th Leg., 1st Reg. Sess. (Neb. 2015), will examine the current
statutory and regulatory duties of the NOGCC and whether those
duties could be better conducted by other state agencies (such as
the NDEQ, Nebraska Department of Natural Resources, or
Nebraska Public Service Commission) or local political subdivi-
sions (such as a natural resources district or county).

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

RAILROAD DEEDS CONVEYED FEE SIMPLE TITLE

In EOG Resources, Inc. v. Soo Line Railroad Co., 2015 ND
187, 2015 WL 4275258, a majority of the North Dakota Supreme
Court held that a number of deeds to a railroad company con-
veyed fee simple title to the tracts of land, rather than easements,
but found one deed sufficiently ambiguous so as to prevent
summary judgment in the interpretation of that deed. The seven
deeds at issue were executed at various times from 1914 to 1916.
Id. ¶ 5. The deeds were prepared from pre-printed forms, with
additional typewritten information, including names, consider-
ation paid, and the specific description of the property. Id. ¶ 21.
All of the deeds are titled “WARRANTY DEED–RIGHT OF
WAY” and contain the usual grants of land, habendum clauses,
and warranty language. Id. ¶ 22. The deeds also grant to the
railroad company the right to erect on both sides of the railway,
within 150 feet from the center line of the railway, portable snow
fences as long as they are removed between April 1 and October
15 of each year. Id. Each deed released the railroad company
“from all claims from any and all damages resulting to the lands
through and across which the piece or strip of land hereby
conveyed is located, by reason of the location, grade, construc-
tion, maintenance, and operation of a railway over and upon the
premise hereby conveyed.” Id. The majority noted that the parties
did not argue that the deeds were involuntarily given, “and there
is no evidence in the record indicating the deeds were made in
lieu of condemnation.” Id. ¶ 5.

The legal descriptions varied. The Grant, Olson, Blatt, Kline,
and Trana deeds (collectively, Trana Deeds) specifically describe
the property conveyed, including that the property is parallel with
and either 50, 75, or 125 feet from the center line of the main
track. Id. ¶ 22. The Larson deed described the property as:

A strip, piece or parcel of land One hundred fifty (150)
feet in width, the same being Seventy-five (75) feet in
width on each side of the center line of the main track of
the railroad of the said party of the second part, as the
same is now located. . . . The strip of land One hundred
(100) feet in width, Fifty (50) feet in width on each side

of said track center line having been heretofore acquired
by said Railway Company by the approval of its maps of
definite location filed with the Department of the Interior
under the Act of March 2nd, 1899.

Id. ¶ 38. The parties stipulated that, under the 1899 Act referenced
in the deed, the railroad only acquired an easement to the nar-
rower 100-foot strip “heretofore acquired.” Id. Finally, the legal
description in the Faro deed is materially different from the other
deeds, according to the majority of the court, detailing the land as:

A strip of land one hundred fifty (150) feet in width . . .
which is included within two lines running parallel with
and respectively seventy-five (75) feet distant Northerly
and seventy-five (75) feet distant Southerly from the
center line of the main track of the railroad of said party
of the second part. Excepting therefrom a strip of land
one hundred (100) feet in width, being fifty (50) feet in
width on each side of said main track center line hereto-
fore acquired from the United States of America by
virtue of the approval of the maps of definite location of
said Railway Company’s railroad by the Honorable
Secretary of the Interior.

Id. ¶ 42. Again, the parties stipulated that, under the 1899 Act, the
railroad only acquired an easement to the narrower 100-foot strip
excepted from the conveyance in the Faro deed. Id. ¶ 43.

EOG Resources, Inc. (EOG), which owns oil and gas
leasehold interests under the railroad, argued that the Soo Line
Railroad Company (Soo Line), as successor in interest to Minne-
apolis, St. Paul & Sault Ste. Marie Railway Company, only
acquired an easement in the lands. Id. ¶¶ 2–4. Soo Line and its oil
and gas lessee asserted that the railroad company acquired fee title
to the lands and minerals. Id. ¶¶ 4, 11. EOG principally relied on
the court’s decision in Lalim v. Williams County, 105 N.W.2d 339
(N.D. 1960). EOG Res., 2015 ND 187, ¶ 17. There, the court
concluded that a warranty deed conveying a 40-foot wide strip of
land adjacent to the section line, “excepting all that portion lying
within 33 ft. of the section line,” only conveyed an easement to
the County. Id. ¶ 18 (quoting Lalim, 105 N.W.2d at 342).

The legal description at issue in Lalim, however, also
referenced the specific property on a recorded highway right-of-
way plat. Id. The court found that the grantors retained fee title to
the 33-foot strip adjacent to the section line, because, by statute,
the State only received an easement for those 33-foot strips. Id.
¶ 19. The court explained that, while fee title was presumed to
pass by a grant of real property, that presumption was rebuttable.
Id. The circumstances there dictated that the parties only intended
an easement, according to the majority in EOG Resources.
Notably, the seven-foot strips (the 40-foot strips less the excepted
33-foot strips) were adjacent to the 33-foot strips that the grantor
retained, the strips of land were part of a federal aid project, and
they were reflected on a recorded plat that contained the legal
description at issue in the deed. Id. The deed and plat, together,
created an ambiguity in the deed, allowing the court to look at
factors outside of the deed,

including the general rule that the right the public
acquires in land for highway purposes is ordinarily an
easement, the county would have acquired an easement
if it had taken the land under the power of eminent
domain, and the meaning of the word “land” as it was
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used in the deed may include any estate or interest in
land.

Id. (citing Lalim, 105 N.W.2d at 346). However, the majority
distinguished the present facts from those in Lalim. Id. ¶¶ 20–21.

With respect to the Trana deeds, the majority found that the
granting language, the habendum clause, and the warranty all
indicated an intent to convey fee simple title, rather than merely
an easement. The grant of the land did not “limit the use of the
land to railroad purposes or contain any other limitations.” Id.
¶ 25. The habendum clause—which defines the duration or extent
of the grantee’s interest and may limit the interest conveyed in the
granting clause—provides that the railroad is “[t]o have and to
hold the same, Together with all the appurtenances thereunto
belonging to the said party of the second part, its successors and
assigns, FOREVER,” which evidences an intent to convey fee
simple title. Id. ¶ 26. Further, the habendum clause does not
contain any limitations on duration or otherwise. Id. Moreover,
the warranty clause warrants clear title and “uses warranty deed
language,” evidencing an intent to convey fee simple title. Id.
Finally, the majority held that, although the deeds contain the
phrase “right of way” in the title of the deeds, and although the
use of “right of way” in granting language may indicate an
intention to only convey an easement, “use in the title alone is not
sufficient to create ambiguity and it is of no effect when the
conveyance is clear.” Id. ¶ 29.

The snow fence provision also evidenced an intent to convey
fee simple title to the strips of land in the Trana deeds, according
to the majority. Id. ¶ 30. Reasoning that the railroad was granted
the right to construct snow fences within 150 feet from the railway
center line, and that none of the deeds conveyed property more
than 125 feet from the center line, the snow fence provision

creates an easement granting the railroad a right to erect
and maintain snow fences on lands the grantors own that
were not included in the property conveyed. This
provision shows the parties knew the appropriate lan-
guage to use to create an easement, which indicates the
grantors intended to convey a fee simple interest in the
disputed property.

Id.

Further, the majority rejected EOG’s argument that the
release provision evidenced an intent to merely convey an
easement. EOG argued that a deed that releases the grantee from
liability for damage to land generally conveys less than a fee
simple interest in the land. Id. ¶ 31 (citing Brookbank v.
Benedum-Trees Oil Co., 131 A.2d 103 (Pa. 1957)). The release
in the railroad deed at issue in Brookbank provided:

Together with the right to enter upon the said land and
lay out, construct, maintain and operate a railroad over
and across the lands belonging to the parties above
mentioned, taking and using such earth, stones and
gravel, as may be needed for grading and filling such
road, and hereby fully releasing said railroad company,
its successors and assigns, from all liability by reason of
the location, construction and operation of the said
railroad.

Id. ¶ 32 (quoting Brookbank, 131 A.2d at 106). According to
logic from the Brookbank decision, there would be no reason for

such a provision if the grantee received fee title, because the
“provision gave the railroad rights that naturally and lawfully arise
from ownership of land in fee simple and therefore the provision
would be surplusage if the parties intended the railroad receive a
fee in the land.” Id. However, the majority in EOG Resources
distinguished the release language in that case, noting that the
railroad, here, was “released from liability to the lands ‘through
and across’ which the land conveyed is located.” Id. ¶ 33. The
phrase “through and across” describes the location and identifies
the land the release refers to, and, specifically, it describes the
land adjacent to the land conveyed. Id. Therefore, it releases the
railroad from damage claims to land adjacent to the land conveyed
and which the grantor was retaining. Id.

With respect to the Larson deed, the majority pointed out
that, although the deed “notes” the prior easement obtained under
the 1899 Act, “it did not except that property from the convey-
ance.” Id. ¶ 39. The majority reasoned that, if the parties only
intended to convey an easement, there would have been no reason
to note that it had already obtained an easement and to include
that property in the conveyance. Id. By implication, an estate
greater than an easement must have been intended to be conveyed.
Otherwise, the Larson deed is similar to the Trana Deeds in that
the grant includes warranty and habendum clauses and “[t]here are
no other provisions or language limiting the interest conveyed or
creating ambiguity in the type of interest conveyed.” Id. ¶ 41. It
was, therefore, unambiguous in conveying fee simple title to the
land. Id.

In contrast to the Larson deed, however, the Faro deed
expressly excepted from the grant the 100-foot easement previ-
ously acquired from the United States by virtue of the 1899 Act.
Id. ¶ 42. As was the case in Lalim, the majority found it signifi-
cant that the previously granted easement was excepted from the
grant, because, if the grant was construed as a fee simple convey-
ance rather than an easement, land the grantors owned in fee
(being the 100-foot strip, fee title to which was reserved under the
1899 Act) would be cut off from other lands the grantors owned
in fee (lands adjacent to the railroad not covered by the grant). Id.
¶ 43 (citing Lalim, 105 N.W.2d at 346–47). Thus, although the
deed, on its face, conveys the property in fee simple, the property
description creates ambiguity about whether the parties intended
to convey a lesser estate. Id. ¶ 44. These ambiguities, according
to the majority, should be cleared up with the aid of extrinsic
evidence, and summary judgment was inappropriate with respect
to the Faro deed. Id. ¶ 45. The case was remanded for further
proceedings on the interpretation of that deed. Id. ¶ 46.

Two justices found all the deeds ambiguous and inappropriate
for summary judgment. In a separate dissent, Justice Sandstrom
argued that the context in which the deeds were obtained and
additional typewritten language (which controls over pre-printed
language) not discussed by the majority bear directly on whether
the deeds were ambiguous. Id. ¶ 57 (Sandstrom, J., dissenting).
Specifically, the legal description in one of the deeds, which is
representative of the other deeds, provides:

—All that part of the South half of Southwest quarter
(S½ of SW½ [sic]) of Section Twenty-seven (27), in
Township One hundred fifty-two (152) North of Range
Ninety (90) West, which lies Southerly of a line that is
Northerly of, parallel with and one hundred twenty-five
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(125) feet distant from the center line of the main track
of said Railway Company’s railroad as the same is now
located over and across Sections Twenty-seven (27) and
Thirty-four (34), in said Township and Range. . . .
—And for the consideration aforesaid, said party of the
first part, for himself, his heirs, successors and assigns,
does hereby release and discharge said party of the
second part, its successors and assigns of and from all
and every obligation now existing or hereafter arising to
locate, establish, maintain or permit any crossing, over,
upon, under or across its tracks, right of way or other
land for the use or benefit of the owners or occupants of
the lands and premises now owned by the party of the
first part adjoining the second party’s said railroad.

Id. ¶ 58. This language “reflects an intent not to convey all, but to
convey ‘all of that part,’ and talks of the ‘railroad as the same is
now located over and across’ the land,” which is reflective of an
easement, according to Justice Sandstrom. Id. ¶ 59.

Further, he noted that “this Court held that when a party
which possesses the power to take by eminent domain obtains a
property interest by private deed, ‘the limitations of the estate
which the grantee may acquire by eminent domain may be
considered in determining the intent of the parties.’” Id. ¶ 63
(quoting Lalim, 105 N.W.2d at 341 syll. 10). Thus:

A hundred years ago, when the railroad sought the
legal right to cross their land in Mountrail County, some
landowners gave deeds to the railroad in lieu of condem-
nation. We are asked to decide whether the railroad
actually took greater property rights from those land-
owners than it took from condemnation or from the
federal government deeds. For its rights-of-way from
condemnation and from the federal government, the
railroad received only an easement. There is compelling
law and fact on which to conclude the railroad took
through those deeds from private landowners only what
it would have received from condemnation, that is,
easements.

Id. ¶ 54.
Justice Sandstrom took issue with the majority’s assertion

that there was nothing in the record to indicate the deeds were
involuntarily given or given in lieu of foreclosure, noting that “it
seems absurd to argue that if the private landowners had not
executed the right-of-way deeds, the railroad would not have used
condemnation. Without the right-of-way over the private landown-
ers’ property, the record clearly shows that the rail line in question
would have consisted of unconnected segments of track.” Id. ¶ 67.

Overall, if not limited to easements as a matter of law, Justice
Sandstrom would, at a minimum, find that the deeds were
ambiguous, and that their intent should have been determined by
a trier of fact. In addition, pointing out that both the majority and
Justice Sandstrom’s dissent make good opposing arguments for
contrary positions in the construction of the deeds, Chief Justice
VandeWalle, in a separate opinion, found the Trana Deeds and
the Larson deed ambiguous and would have remanded the case for
trial on those issues. Id. ¶¶ 50–51 (VandeWalle, C.J., concurring
and dissenting). He agreed with the majority that the Faro deed
was ambiguous. Id. ¶ 50.

Editor’s Note: The reporter’s law firm represented a
client whose interests were aligned with the plaintiff, EOG
Resources, Inc.

JUDGMENT DID NOT CONVEY AFTER-ACQUIRED TITLE

In Hall v. Malloy, 2015 ND 94, 862 N.W.2d 514, the North
Dakota Supreme Court held that, although a judgment is an
“instrument” within the meaning of North Dakota’s after-acquired
title statute, N.D. Cent. Code § 47-10-15, the judgment at issue
only purported to convey all of the applicable party’s mineral
interest at the time, rather than fee simple title to the mineral
interest, and, therefore, the after-acquired title doctrine did not
apply. Harry L. Malloy owned 90 net mineral acres in certain land
located in Dunn County, North Dakota. Hall, 2015 ND 94, ¶ 3.
“On May 1, 1982, Harry L. Malloy, Janet L. Holt, and Gordon O.
Holt executed a quit claim deed conveying all of their [mineral]
interests . . . to Harry L. Malloy and Janet L. Holt as trustees for
the Harry L. Malloy Trust and the Janet L. Malloy Holt Trust.” Id.
Thereafter, in February 1983, Harry L. Malloy and Lorraine
Malloy were divorced by a judgment that incorporated the parties’
settlement agreement. Id. ¶ 4. The judgment, which was recorded
in Dunn County, provided that Harry L. Malloy owned 2,222 net
mineral acres in Dunn County—including the 90 net mineral acres
that were the subject of the action—and that Lorraine Malloy was
to receive one-half of those interests. Id. Pursuant to the judgment,
Harry L. Malloy agreed to execute a deed of one-half of his
mineral interest in a form satisfactory to her, but the judgment
further provided that if either party failed to execute the necessary
instruments to vest title, “the judgment constituted a full and
present transfer of all rights designated to be relinquished.” Id. “In
November 1983, Harry L. Malloy executed a quitclaim mineral
deed ‘sell[ing], remis[ing], releas[ing] and quit claim[ing] . . . an
undivided one-half of [his] present interest’ in the 90 net mineral
acres to Lorraine Malloy.” Id. ¶ 5 (alterations in original).
However, Malloy did not own any mineral interests in his
individual capacity at the time, having previously transferred
those to the Harry L. Malloy Trust and the Janet L. Malloy Trust.

“In January 1995, Harry L. Malloy, individually, and Harry
L. Malloy and Janet L. Holt, as trustees for the Harry L. Malloy
Trust and the Janet L. Malloy Holt Trust, . . . [quitclaimed] all
their interest in the disputed mineral interest to themselves
individually.” Id. ¶ 6. For reasons not explained in the opinion, it
appears that none of Harry L. Malloy’s 90 net mineral acres that
were at issue passed to Janet L. Holt; instead, he appears to have
reacquired all 90 net mineral acres at issue, individually, the only
question on appeal being whether one-half of those mineral acres
passed to his ex-wife, Lorraine Malloy, under the recorded
judgment and the doctrine of after-acquired title. Id. Later, in
September 1997, Harry L. Malloy and Janet L. Holt executed
separate quitclaim deeds of the Dunn County land to Edwin Hall,
excepting and reserving 90% of all minerals that they then owned
in the land. Id. ¶ 7. Todd Hall, successor-in-interest to Edwin
Hall, argued that Harry L. Malloy owned 90 net mineral acres,
10% of which he received under the deed. Id. The Harry L.
Malloy Irrevocable Family Mineral Trust (Family Mineral Trust),
as successor to the interest of Harry L. Malloy, and Lorraine
Malloy argued that 45 of the disputed 90 net mineral acres passed
to Lorraine under the judgment and the doctrine of after-acquired
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title, such that Todd Hall only received 10% of 45 net mineral
acres. Id. ¶¶ 6–7.

N.D. Cent. Code § 47-10-15 codifies the after-acquired title
doctrine, pursuant to which “title to land acquired by a grantor
who previously attempted to convey title to the same land which
he did not then own inures automatically to the benefit of his prior
grantee.” Hall, 2015 ND 94, ¶ 16 (quoting Carkuff v. Balmer,
2011 ND 60, ¶ 9, 795 N.W.2d 303); see Vol. XXVIII, No. 2
(2011) of this Newsletter. At the time of the action, the statute
provided that “[w]hen a person purports by proper instrument to
grant real property in fee simple and subsequently acquires any
title or claim of title thereto, the same passes by operation of law
to the grantee or the grantee’s successors.” Hall, 2015 ND 94,
¶ 18 (quoting N.D. Cent. Code § 47-10-15 (2013)). (The statute
was amended effective August 1, 2013. However, the parties did
not argue that the amended version applied. A brief discussion of
the amended version is set out below.) The district court granted
Todd Hall summary judgment, concluding that Harry L. Malloy
did not own the mineral interests in his individual capacity when
he purported to convey one-half of them to Lorraine Malloy, and
the divorce judgment did not purport to convey the mineral
interests by a “proper instrument,” as required in the after-
acquired title statute, such that the doctrine did not apply when
Harry reacquired the mineral interests. Id. ¶ 10.

The North Dakota Supreme Court disagreed with the district
court as to whether the judgment was a “proper instrument” within
the meaning of the statute. It found that an “instrument” within the
meaning of the statute includes a judgment. Id. ¶ 22. However, the
statutory language also requires that the instrument “grant real
property in fee simple.” Id. ¶ 23 (quoting N.D. Cent. Code § 47-
10-15). According to the court, “the after-acquired title doctrine
requires an instrument to purport to grant all the estates or
interests that can be possessed in land.” Id. As the court explained
in Carkuff, “if a deed purported to convey only the conveyor’s
right, title, and interest in land as distinguished from the land
itself, the deed did not pass after-acquired title.” Id. ¶ 24 (citing
Carkuff, 2011 ND 60, ¶ 10). The court found that the language of
the divorce judgment, taken as a whole, only purported to convey
to Lorraine Malloy one-half of Harry Malloy’s interest in the
mineral acres, and “is similar to language employed in quit claim
deeds conveying only a grantor’s interest in the land and not the
land itself.” Id. ¶ 26. The judgment otherwise contained no
language warranting Harry L. Malloy’s title to the mineral acres
in fee simple. The district court, therefore, did not err in conclud-
ing that the after-acquired title doctrine set forth in section 47-10-
15 did not apply. Id.

In her dissenting opinion, Justice Kapsner agreed with the
majority up to its ultimate application of the facts to the law,
arguing that the judgment specifically set forth a quantum of
mineral acres (2,222 net mineral acres) that Harry Malloy
represented to own, one-half of which he agreed to convey to
Lorraine Malloy. Id. ¶ 31 (Kapsner, J., dissenting). The exhibit to
the judgment includes the legal description to the mineral acres at
issue, such that “[t]his is not similar to a quitclaim deed in which
the grantor is intending to convey ‘whatever’ interest he may
have. Rather, Harry Malloy represents that he owns them and he
is bound to convey them.” Id. Further, she found that the judg-

ment “invites the application of the after-acquired property
statute,” providing:

Each of the parties hereto hereby agrees to execute and
acknowledge, concurrently with the execution hereof,
good and sufficient instruments necessary or proper to
vest the title and estates in the respective parties hereto,
as hereinabove provided, and hereafter, at any time and
from time to time, to execute and acknowledge any and
all documents which may be necessary or proper to carry
out the purposes of this Agreement and establish of
record the sole and separate ownership of the several
properties of said parties in the manner herein agreed
and provided. If either party hereto for any reason shall
fail or refuse to execute any such documents, then this
Agreement shall, and is hereby expressly declared to
constitute a full and present transfer, assignment, and
conveyance of all rights hereinabove designated to be
relinquished and waived.

Id. ¶ 32. She would have found the doctrine of after-acquired title
to apply and reversed the judgment.

As noted above, the 2013 North Dakota legislature amended
section 47-10-15 as follows:

When a person purports by proper instrument to
grantconvey real property in fee simple and subsequently
acquires any title or claim of title theretoto the real
property, the samereal property passes by operation of
law to the grantee or the grantee’s successorsperson to
whom the property was conveyed or that person’s
successor. A quitclaim deed that includes the word
“grant” in the words of conveyance, regardless of the
words used to describe the interest in the real property
being conveyed by the grantor, passes after-acquired
title. The use of a quitclaim deed, with or without the
inclusion of after-acquired title in the deed, does not
create any defect in the title of a person that conveys real
property. This section applies to any conveyance regard-
less of when executed.

N.D. Sess. Laws ch. 346, § 1.
In Hall, neither the parties, nor the court, argued that the

amended statute applied, notwithstanding the final sentence of the
amended statute, which seemingly makes the statute retroactive to
any instrument. Most likely, the additional statutory language
regarding the use of quitclaim deeds would not have changed the
court’s analysis in Hall, as the “instrument” at issue in the case
was a judgment, not a quitclaim deed. Moreover, the November
1983 quitclaim mineral deed from Harry L. Malloy to Lorraine
Malloy did not contain the word “grant,” according to the court’s
summary of that deed. Hall, 2015 ND 94, ¶ 5. Nevertheless,
practitioners will need to use caution in interpreting and drafting
deeds to clearly identify the parties’ intent with respect to
conveyances and the potential applicability of the after-acquired
title doctrine. As the court in Hall cautioned, “the applicability of
the doctrine [of after-acquired title] depends on the specific
representations used to convey property.” Id. ¶ 16 (citing 14
Powell on Real Property § 84.02[2][a], [3][a] (2014)).
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OHIO SUPREME COURT BEGINS TO INTERPRET THE 2006
OHIO DORMANT MINERAL ACT

On March 22, 1989, Ohio enacted the Dormant Mineral Act
(1989 DMA), Ohio Rev. Code § 5301.56, which provides that if
a severed mineral owner (that is not a public entity or owner of an
interest in coal) does not complete one of six potential “savings
events” within a certain 20-year period, the severed minerals are
or can be deemed abandoned and will vest with the surface estate
owner. Id. § 5301.56(B). Effective June 30, 2006, the DMA was
amended (2006 DMA) to require that, in addition to no savings
event occurring for 20 years, a surface estate owner must give
written notice to the severed mineral owner and file an affidavit
of record in order for a severed mineral interest to be deemed
abandoned and vested with the surface estate. Id. § 5301.56(E);
see 2006 Ohio Laws 84; see also Vol. XXXI, No. 4 (2014) of this
Newsletter. While we continue to await guidance from the Ohio
Supreme Court on the 1989 DMA—the Ohio Supreme Court has
accepted several 1989 DMA cases for review—in June the Ohio
Supreme Court issued a decision interpreting the 2006 DMA.

The Ohio Supreme Court in Dodd v. Croskey, 2015-Ohio-
2362, 2015 WL 3773491, upheld the Seventh District Court of
Appeals decision that under the 2006 DMA a severed mineral
interest holder has 60 days from the date notice was served by the
owner of the surface estate to either file a claim to preserve the
mineral interest or file an affidavit that identifies a savings event
in the 20 years preceding the date of service of notice. In 2009 the
appellants, Phillip Dodd and Julie Bologna (Surface Owners),
acquired the surface estate in certain land in Harrison County,
Ohio by deed that indicated that the oil and gas rights underlying
the surface were not part of the conveyance (the deed referenced
an exception and reservation of oil and gas in 1947). Id. ¶ 12. In
2010 the Surface Owners attempted to use the 2006 DMA to have
the mineral interests deemed abandoned and vested with the
surface estate by publishing notice of abandonment of the
minerals in a local newspaper. Id. ¶ 14. On December 23, 2010
(within 60 days of notice being published), appellee John William
Croskey filed an affidavit (Croskey Affidavit) preserving minerals
that identified 36 persons as current owners of the oil and gas
reserved in 1947 and set forth that these owners did not intend to
abandon their rights. Id. ¶ 16. The Surface Owners filed a
declaratory-judgment action in February 2011 against the persons
named in the Croskey Affidavit (Severed Mineral Owners)
claiming the mineral rights underlying the surface had been
abandoned and that the Croskey Affidavit was not a savings event
because it was filed after their notice. Id. ¶ 17.

The trial court held in favor of the Severed Mineral Owners,
finding that the 2009 deed (which referenced the 1947 oil and gas
reservation) was a savings event within the 20 years preceding the
Surface Owners’ notice, and that the Croskey Affidavit preserved

the Severed Mineral Owners’ interests for the purposes of the
2006 DMA. Id. ¶ 18. The appellate court concluded in dicta that
the 2009 deed was not a savings event but affirmed the trial
court’s decision in favor of the Severed Mineral Owners on the
basis that the Croskey Affidavit complied with section
5301.56(H)(1)(a) and preserved their rights. Id. ¶ 19; see Vol.
XXXI, No. 2 (2014) of this Newsletter.

The Ohio Supreme Court upheld the decisions of both the
trial court and appellate court that the Croskey Affidavit preserved
the Severed Mineral Owners’ interest. 2015-Ohio-2362, ¶ 37. The
court rejected the Surface Owners’ argument that the language of
the 2006 DMA required a savings event to occur within the 20
years preceding notice being given by the Surface Owners. Id.
¶ 23. The court found that under the 2006 DMA a severed mineral
interest holder has 60 days from the date notice was served by the
surface owner to either file an affidavit identifying a savings event
that occurred within the 20 years preceding the date notice was
served or file a claim to preserve (such as the Croskey Affidavit)
that complies with section 5301.56(C). Id. ¶¶ 26–30. The court
said that there was nothing in the legislative history that would
support an interpretation that a claim to preserve filed pursuant to
section 5301.56(H)(1)(a) needed to be filed in the 20 years
preceding notice from the surface owner. Id. ¶ 35. Since the Ohio
Supreme Court held that the Croskey Affidavit preserved the
interests of the Severed Mineral Owners, it decided it did not need
to decide whether the language in the 2009 deed was a savings
event. Id. ¶ 22.

This decision was a significant victory for severed mineral
interest holders in Ohio. With this decision, even if no savings
events have occurred (and severed mineral interest holders do not
take any action to protect their interests) for more than 20 years,
they will still have 60 days after receiving notice from the surface
owner to file an affidavit and protect their interest before it can be
deemed abandoned and vested with the surface. Although this
decision was not a surprise to many practitioners, it does provide
some clarity regarding the 2006 DMA.

SUMMARY JUDGMENT DECLARING LEASE FORFEITED
OVERTURNED FOR FAILURE TO NAME THE OWNER OF AN
OVERRIDING ROYALTY INTEREST

The Fourth District Court of Appeals in Holland v. Gas
Enterprises Co., 4th Dist. Washington No. 14CA35, 2015-Ohio-
2527, held that the trial court erred in granting summary judgment
that an oil and gas lease was forfeited and void because
landowners failed to join an overriding royalty interest (ORRI)
holder. Chad and Diana Holland and Gregory and Brenda
Westbrook (collectively, Landowners) owned 40 acres subject to
a 1930 oil and gas lease that had four wells drilled on it that
remain on the property. Id. ¶ 3. Gas Enterprises Co. (Gas
Enterprises) obtained the lessee’s interest in 1996 and subleased
the deep rights, which were eventually acquired by Triad Hunter,
L.L.C. (Triad Hunter) in December 2013. Id.

In March 2014, the Landowners filed a complaint alleging the
lease, sublease, and assignments were forfeited and void because
they expired due to insufficient production of oil and gas and
claiming breach of various implied covenants. Id. ¶ 4. The
Landowners subsequently moved for summary judgment and
attached Gas Enterprises’ responses to their discovery requests,
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which indicated that “Upper Fifteen Mile Investment (override)”
claimed an interest in the wells in addition to Gas Enterprises and
Triad Hunter. Id. ¶ 5. Gas Enterprises and Triad Hunter filed
affidavits and memoranda in opposition, noting that “[t]he record
indicates that at least one party’s interest that appears in the
discovery has not been addressed (royalty interest of Upper
Fifteen Mile Investment LLC).” Id. ¶ 6 (alteration in original). In
October 2014, the trial court granted summary judgment in favor
of the Landowners because oil and gas had not been produced in
paying quantities necessary for the lease to remain in effect.
Id. ¶ 8.

On appeal Gas Enterprise argued that the judgment was
erroneous because the Landowners did not comply with Ohio
Rev. Code § 5301.10 by not joining Upper Fifteen Mile
Investment as a defendant. 2015-Ohio-2527, ¶ 12. Section
5301.10 provides that

[t]he plaintiff in an action to cancel a lease or license
mentioned in section 5301.09 of the Revised Code . . . in
order to finally adjudicate and determine all questions
involving such lease or license in such action, need only
make those persons defendants, so far as such lease or
license is involved, who claim thereunder and are in
actual and open possession, and those who then appear
of record, or by the files in such office, to own or have
an interest in such lease or license.

Id. ¶ 13 (emphasis omitted) (quoting Ohio Rev. Code § 5301.10).
The Fourth District Court of Appeals held that the language of
section 5310.10 is “plain and unambiguous” and that “[o]nce the
evidence indicates that a person or entity has an interest in a lease,
the plaintiff must join that person or entity as a defendant ‘in
order to finally adjudicate and determine all questions involving
such lease . . . .’” Id. ¶ 15 (quoting Ohio Rev. Code § 5301.10).
Since Gas Enterprises’ interrogatory responses specifically
identified Upper Fifteen Mile Investment and indicated that it had
an ORRI, the Landowners needed to join Upper Fifteen Mile
Investment as a defendant. Id. The court pointed out that “this was
not a vague reference by a defendant to unknown entities or
persons.” Id.

This decision stresses the importance of landowners joining
all lease interest holders (including all ORRI holders) when
bringing an oil and gas lease action. The decision also raises some
additional questions for practitioners. Will Ohio courts require
ORRI holders to be joined if the language in recorded documents
does not clearly indicate whether they own an interest, or when
other interest holders are mentioned but these owners (or their
interests) are not identified with specificity? There may also be a
question of whether this decision will have any effect on the
parties that need to be notified by landowners looking to use
Ohio’s affidavit of forfeiture procedure pursuant to Ohio Rev.
Code § 5301.332.

EXPRESS FORFEITURE TERM IN OIL AND GAS LEASE UPHELD

The Fourth District Court of Appeals in Sims v. Anderson,
4th Dist. Washington No. 14CA31, 2015-Ohio-2727, overturned
the trial court’s decision granting summary judgment to a lessee
because the trial court failed to enforce the lease’s express
termination provision. Id. ¶ 2. The appellants, Erik and Michelle
Sims, owned approximately 30 acres of land in Washington

County, Ohio that they leased to the appellee, Allen Anderson, in
1976. Id. ¶ 3. After the one-half-year primary term the lease
provided that it could be kept in effect by production in paying
quantities and that “[i]t is mutually agreed by the Lessors and the
Lessee that the term ‘paying quantities’ as used in this lease shall
mean production sufficient to net the Lessors a minimum of $400
royalty per year . . . .” Id. The Sims and Anderson agreed that in
2012 Anderson failed to pay the $400 minimum royalty, whether
measured by calendar year or from the anniversary date of the end
of the primary term. Id. ¶ 4.

In early March 2013 the Sims informed Anderson in writing
that the lease had terminated because Anderson had failed to make
the $400 minimum royalty payment and filed a complaint alleging
Anderson had breached the minimum royalty provision. Id. ¶ 5.
Anderson conceded that he failed to pay the minimum royalty, but
argued it would be inequitable to forfeit his interest in the lease
because he was $8.55 short and also raised the fact that the Sims
cashed royalty checks through March 2013. Id. ¶ 6. The trial court
granted summary judgment in favor of Anderson on the grounds
that forfeiture is an equitable remedy within the discretion of the
court and an extreme measure that is granted only when legal
remedies are inadequate. Id.

In overturning the decision of the trial court, the court of
appeals focused on the express forfeiture clause contained in the
lease. Id. ¶¶ 13–18. The court held that when a lease contains an
express forfeiture clause, that clause must be enforced to give
effect to the parties’ intentions as reflected by their express
agreement, absent some viable affirmative defense. Id. ¶ 14. The
court stated that the trial court should not have weighed equitable
considerations to determine if forfeiture was an appropriate
remedy (as in implied covenants cases) because the parties
contractually agreed that it was. Id. ¶ 16. Since Anderson
conceded that he failed to make the minimum royalty payment in
2012, he breached the minimum royalty payment provision and
the lease terminated. Id. ¶¶ 17–18.

The court did consider two affirmative defenses raised by
Anderson but held that neither applied. See id. ¶¶ 19–30. The
court held that the defense of laches did not apply because the
delay in bringing the claim (two months under the Sims “per year”
interpretation) was not unreasonable, and even if the delay was
unreasonable there was no evidence that Anderson was materially
prejudiced by the delay. Id. ¶¶ 20–21. The affirmative defense of
estoppel and waiver was also rejected by the court because it
found that the Sims, as owners of the land, were entitled to
royalties for production from the land regardless of the outcome
of the case. Id. ¶ 28. Therefore, the Sims’ actions in cashing
royalties through March 2013 were not inconsistent with their
legal position. Id.

In addition to further emphasizing the importance of the
language practitioners choose to include in leases, this decision
also provides further support for the position that landowners will
not be estopped from bringing claims for lease termination by
cashing royalty checks after the termination has occurred.

OPTION CLAUSE UPHELD

The Seventh District Court of Appeals, in Kenney v.
Chesapeake Appalachia, L.L.C., 2015-Ohio-1278, 31 N.E.3d 136
(7th Dist.), upheld the trial court’s decision that the option clause
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at issue plainly provided the lessee the unilateral right to extend
the contract under the same terms. In 2007 and 2008 landowners
Patrick and Michelle Kenney, Joseph Calderone, and Roberta
McClure (collectively, Lessors) leased their land to various oil
and gas companies, which leases were later transferred to
Chesapeake Appalachia, L.L.C (Chesapeake Appalachia) and
Statoil USA Onshore Properties, Inc. (collectively, Lessees). Id.
¶ 7. The leases contained the following relevant language in
paragraph 19: “Upon the expiration of this lease and within sixty
(60) days thereinafter, Lessor grants Lessee an option to extend
or renew under similar terms a like lease.” Id. ¶ 9. When the
primary terms of the leases were about to end letters were sent to
the Lessors stating that the option to extend the primary term for
an additional five years was being exercised. Id. ¶ 8. The Lessors
did not cash the checks and filed suit. Id. ¶ 9.

The Lessors argued that the language “under similar terms a
like lease” in paragraph 19 applied to both “extend” and “renew”
and thus required renegotiation (as opposed to unilateral
exercise). Id. ¶ 10. They also claimed that the option was too
uncertain to be valid and that it was exercised prematurely and by
the wrong Chesapeake entity. Id. In April 2014 the trial court
granted summary judgment for the Lessees, determining that the
language in paragraph 19 was unambiguous, allowed for an option
to extend the primary term, and did not create a condition
precedent requiring the lessee to wait until the lease expired
before exercising the option. Id. ¶ 11.

On appeal the Lessors first argued that a unilateral option to
extend was not created by the language in paragraph 19 because
the language was too indefinite to constitute an offer and required
renegotiation for extension (as well as renewal). Id. ¶ 23. The
Lessees argued that the phrase “under similar terms a like lease”
modifies only the word “renew” (which renewal option was not
exercised) because an exercise of an extension continues the same
contract. Id. ¶ 26. The court of appeals agreed with the Lessees
that “under similar terms a like lease” does not modify “extend”
because “extend” and “renew” have different definitions under
Ohio law and those definitions mean that the phrase only modifies
renew. Id. ¶ 40. The court concluded that although options for
extensions often contain a specific duration for the extension, if
no duration is specified, then the original contract terms take over
to provide the duration. Id. ¶ 39. In reaching this conclusion the
court relied on several federal court decisions that interpreted
similar language in the same manner. See id. ¶¶ 24–38.

The Lessors also made the following three arguments, which
were rejected by the court: (1) the trial court should have
considered extrinsic evidence that it was industry custom to obtain
the Lessors’ signature on an extension; (2) the option was not
actually exercised because the letter and extension check came
from Chesapeake entities other than Chesapeake Appalachia; and
(3) the Lessees prematurely exercised their option before the lease
expired. Id. ¶¶ 3–5. The court concluded that extrinsic evidence
did not need to be considered because the option language was
unambiguous and the Lessors did not establish that this language
had a special meaning or widespread use in the trade. Id. ¶ 49.
The court overruled the argument that the option was not actually
exercised, finding that the lease did not require exercise of the
option by a specific method, the concern with the name on the
letter containing the check was not dispositive and constituted an

innocuous misnomer, and the Lessors understood that the Lessees
were exercising the option. Id. ¶¶ 69–72. Finally, the court
rejected the argument that the expiration of the lease was a
condition precedent to the existence of the option, referring to
authority in favor of the early exercise of options to extend leases.
Id. ¶¶ 75–82.

MECHANIC’S LIENS AND MECHANIC’S LIEN LITIGATION

With the drop in oil and gas prices over the past year, the
number of mechanic’s lien affidavits being filed on oil and gas
properties has substantially increased. This is likely to result in an
increase in litigation concerning these lien affidavits, which are
typically being filed pursuant to Ohio Rev. Code §§ 1311.021,
.06. These decisions will hopefully provide clarity as to these
statutes in the context of shale development, as there is currently
very little Ohio appellate case law in this area.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

EARTHQUAKE CAUSATION FROM WASTEWATER INJECTION
WELLS IS A PRIVATE DISPUTE

In Ladra v. New Dominion, LLC, 2015 OK 53, 2015 WL
3982748, New Dominion, LLC and another defendant were
operators of wastewater injection wells in Lincoln County,
Oklahoma. In November 2011, a 5.0 magnitude earthquake struck
near the plaintiff’s home, which the plaintiff claimed caused her
personal injuries. Id. ¶ 3. The plaintiff sued the defendants in state
court, alleging that the defendants’ injection wells caused the
earthquake and were the proximate cause of her injuries. Id. ¶ 4.
The defendants objected to the state trial court’s jurisdiction and
moved to dismiss. The trial court found that the Oklahoma
Corporation Commission (OCC) had exclusive jurisdiction over
the matter, and dismissed plaintiff’s suit. Id.

On appeal, the Oklahoma Supreme Court noted that the
OCC’s jurisdiction is limited to resolving matters of public rights
and it has no authority to determine disputes in which the public
interest is not involved. Id. ¶ 10. It further noted that the OCC has
no authority to entertain a suit for damages, and therefore private
tort actions are within the exclusive jurisdiction of the district
courts. Id. The court noted that although the district court’s
rulings cannot result in a collateral attack upon an order of the
OCC, an OCC order does not immunize the operator from
lawsuits in the district court. Id. ¶ 11. The court concluded that the
plaintiff had pled a private cause of action by alleging that
defendants were engaged in “ultrahazardous activities” that
necessarily involve a risk of serious harm that could not be
eliminated by exercise of utmost care and that the defendants
owed a duty to her to use ordinary care and not operate their
injection wells in such a way as to cause or contribute to seismic
activity. Id. ¶ 12. The court held that whether the defendants were
negligent or absolutely liable is a matter to be determined by the
district court, and the OCC did not have jurisdiction to resolve
those issues. Id. In conclusion, the court stated that the defendants
“confuse[d] the statutory grant of exclusive jurisdiction to the
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OCC to regulate oil and gas exploration and production activities
in Oklahoma, with the jurisdiction to afford a remedy to those
whose common law rights have been infringed by either the
violation of these regulations or otherwise.” Id. The court
concluded that this case did not involve a collateral attack on an
OCC order.

STATUTORY INTEREST FOR UNDERPAYMENT OF ROYALTY
COUNTS IN MEETING CAFA JURISDICTIONAL AMOUNT

In Whisenant v. Sheridan Production Co., No. 5:15-cv-
00081, 2015 WL 4041514 (W.D. Okla. July 1, 2015), appeal
docketed, No. 15-6154 (10th Cir. Aug. 19, 2015), the plaintiff
brought a suit against the defendant in state court on behalf of
himself and a class of royalty owners for underpayment of
royalties on gas produced in Beaver County, Oklahoma, claiming
a breach of implied lease covenants and fiduciary duties and a
failure to properly report and distribute royalty on gas production.
The defendant removed to federal court under the Class Action
Fairness Act of 2005, 28 U.S.C. §§ 1453, 1711–1715. See 2015
WL 4041514, at *1. The plaintiff moved to remand claiming that
defendant failed to provide sufficient evidence to meet its burden
to show that the amount in controversy exceeded $5 million
because the defendant failed to provide leases, business records,
gas contracts, gas analysis, and plant statements sufficient to
support its removal petition. Id. at *2 (citing 28 U.S.C.
§ 1332(d)(2)). The court rejected this argument, noting that the
U.S. Supreme Court has “made it clear that ‘a defendant’s notice
of removal need include only a short and plain statement with a
plausible allegation that the amount in controversy exceeds the
jurisdictional threshold,’ and need not contain evidentiary
submissions.” Id. (quoting Dart Cherokee Basin Operating Co. v.
Owens, 135 S. Ct. 547, 554 (2014)). The court found that the
defendant’s notice of removal met this standard. Id.

Next, the plaintiff asserted that the amount in controversy
failed to meet the $5 million threshold because various com-
ponents of the costs the defendant used to meet the amount
in controversy threshold were impermissible. Id. One of
these categories was statutory interest under Oklahoma’s Pro-
duction Revenue Standards Act (PRSA), Okla. Stat. tit. 52,
§§ 570.1–.15, which provides for 12% per annum interest on
underpaid royalty. 2015 WL 4041514, at *3 (citing Okla. Stat.
tit. 52, § 570.10(D)(1)). The court, however, said that whether
interest is to be included in the amount in controversy is to be
determined by whether, under state law, the interest was to be
included as a damage amount on the principal demand or was
merely an accessory demand. Id. The court examined the PRSA
statutory interest provision and concluded that the “interest
provision is part of the total liability recovered and is compensa-
tory in nature, thereby constituting a part of the judgment, and is
to be considered a part of the total liability recovered.” Id.
Because the sum of the 12% interest amount and the plaintiff’s
base claim for underpayment of royalty exceeded the $5 million
threshold, the court determined the amount in controversy
requirement was met, and it did not need to examine whether the
other claimed cost categories were properly included in meeting
the threshold amount. Id. at *4. Thus remand was denied.

RULE 12(b)(6) DISMISSAL OF CERTAIN CLAIMS IN ROYALTY
OWNER CLASS ACTION

In Harris v. Chevron U.S.A., Inc., No. 5:15-cv-00094, 2015
WL 3746989 (W.D. Okla. June 15, 2015), the plaintiff filed suit
against six defendants as a putative class action, alleging a failure
to properly pay royalties from an oil well. The plaintiff alleged
breach of contract, unjust enrichment, and various tort claims. The
defendants moved to dismiss the amended complaint for failure to
state claims upon which relief can be granted pursuant to Fed. R.
Civ. P. 12(b)(6). 2015 WL 3746989, at *1. The court dismissed
the claims for breach of the implied covenant of good faith and
fair dealing because the tort of bad faith claim in the context of an
oil and gas lease has not been recognized under Oklahoma law.
Id. at *3. The court dismissed the plaintiff’s claim for breach of
fiduciary duty because under Okla. Stat. tit. 52, § 902(2), and
Krug v. Helmerich & Payne, Inc., 2013 OK 104, ¶ 15, 320 P.2d
1012, a fiduciary relationship is not created by an oil and gas
lease. 2015 WL 3746989, at *3; see Vol. XXXI, No. 1 (2014) of
this Newsletter. The court dismissed the plaintiff’s claim for
conversion because plaintiff’s claim was to recover money, not
tangible personal property, and conversion does not apply to a
claim for the recovery of money. 2015 WL 3746989, at *3.

However, the court denied the motion to dismiss plaintiff’s
claims for breach of contract, unjust enrichment, and fraud,
finding that the plaintiff had sufficiently alleged facts supporting
such claims. Id. at *4. The court found that there is no
requirement that the plaintiff attach her individual oil and gas
lease to the complaint in order to state a claim for breach of the
lease, and that the allegations of the amended complaint fairly
apprised the defendants of the lease provisions allegedly
breached. Id. at *2. The court found that the plaintiff’s allegations
were sufficient, even though the plaintiff did not distinguish
between the defendants, because the remittance statement
provided by the plaintiff listed each of the defendants without
distinguishing which defendant actually made the payment. Id. at
*1–2. The court also refused to dismiss the plaintiff’s requests for
an accounting, declaratory judgment, and injunctive relief, stating
that the plaintiff had sufficiently pled claims for relief and that the
nature or form of the relief would be determined through the
course of the litigation. Id. at *4.

LANGUAGE GRANTING ONE-HALF INTEREST HELD TO BE
UNAMBIGUOUS

In Chaparral Energy, L.L.C. v. Samson Resources Co., 2015
OK CIV APP 44, 348 P.3d 1104, the grantor owned an undivided
one-half interest, or 320 acres, in the minerals in a governmental
section (Section 24). The grantor conveyed to the grantee “an
undivided one-half (1/2) interest in and to all of the oil and gas
interests and royalties, and any and all other mineral interests
which may be owned by [the grantor]” in Section 24. Id. ¶ 2. The
grantee’s successors in interest claimed that the grantor conveyed
all of its 320 mineral acres, which is a one-half mineral interest in
Section 24. The grantor’s successor in interest claimed that the
grantor conveyed only one-half of its mineral interests, or 160
acres, to the grantee. Id. The trial court granted summary
judgment, determining that the phrase, “which may be owned by
[the grantor]” unambiguously expressed the grantor’s intent to
reserve an undivided one-fourth mineral interest in itself. Id. ¶ 7.



Vol. XXXII, No. 3, 2015 MINERAL LAW NEWSLETTER page 27

The court of appeals affirmed the trial court’s ruling based on the
construction given by the trial court. Id. ¶ 8.

Editor’s Note: The reporter’s law firm represented Samson
Resources Co. in the Chaparral case.

P A C I F I C  N O R T H W E S T  —  

M I N I N G

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

COUNTY IS ENTITLED TO ADOPT MORE RESTRICTIVE
LEGISLATION CONCERNING MINING IN EXCLUSIVE FARM
USE ZONES

Delta Property Co. v. Lane County, 352 P.3d 86 (Or. Ct.
App. 2015), involved cross-petitions for judicial review of an
order by the Oregon Land Use Board of Appeals (LUBA). Delta
Property Company, LLC (Delta) applied for a special permit to
expand its aggregate and gravel mining operation into an area
(Expansion Site) zoned for exclusive farm use (EFU). Id. at 87.
The Expansion Site was located in a rural part of Lane County
near the City of Eugene—outside of the County’s Rural
Comprehensive Plan (RCP) area, but inside the territory covered
by the Metropolitan Area General Plan (Metro Plan). Id. The
County denied Delta’s application on the basis that the Expansion
Site was not on the County’s Goal 5 inventory of “significant
aggregate resources” under the RCP, as required by Lane County
Land Use and Development Code (LC) 16.212(4)(y)(ii). 352 P.3d
at 91. LUBA affirmed the denial of the permit, but determined in
a de novo review that the Expansion Site is on an inventory of
significant aggregate resources in the Metro Plan. Id. at 98.

In the first petition for review, Delta contended that LUBA
erred when it accepted the County’s proffered interpretation of its
ordinance, LC 16.212(4)(y)(ii), which provides that mining is
allowed on EFU-zoned land so long as the site is included on an
inventory in the County’s RCP. 352 P.3d at 91. The County
interpreted such ordinance as requiring the Expansion Site to be
listed on an inventory in its RCP, regardless of whether it was
listed on another acknowledged comprehensive plan such as the
Metro Plan, notwithstanding the fact that the Expansion Site was
not within the RCP territory. Id. at 87, 92. Delta argued that a
state statute provides that a permit for mining of aggregate on
EFU-zoned land may be issued “if the proposed mining site is ‘a
site included on an inventory in an acknowledged comprehensive
plan.’” Id. at 91 (quoting Or. Rev. Stat. § 215.298(2)). Delta
contended that the Expansion Site was on an inventory of
significant resources under the Metro Plan and thus the County
was required to approve its permit despite its absence on an
inventory of the RCP. Id. LUBA and the court disagreed, finding
that the County was entitled to control the EFU zoning more
stringently and the County’s interpretation of its own ordinance
was plausible. Id. at 93. The denial of Delta’s permit was
therefore upheld.

In the second petition for review, the County and two
intervenors contended that LUBA erred in determining that the
Expansion Site is on an inventory of significant aggregate

resources in the Metro Plan. Id. at 98. The County had concluded
that the Expansion Site was not on the Metro Plan’s inventory, but
LUBA failed to give the County’s interpretation of the Metro Plan
deference and reviewed the matter de novo. Id. at 100–02. The
court disagreed with LUBA’s standard of review and remanded
the case to LUBA “to conduct an analysis that gives due deference
to the [C]ounty’s interpretation of the Metro Plan.” Id. at 104.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A B I G A I L  F .  J O N E S

—  R E P O R T E R S  —

PADEP CITIZENS ADVISORY COUNCIL COMMENTS ON
ACT 54 REPORT

As we reported previously, in December 2014 the Pennsylva-
nia Department of Environmental Protection (PADEP) released
the fourth report in a series that details the effects of underground
mining on structures and water resources from 2008 to 2013. See
PADEP, “The Effects of Subsidence Resulting from Underground
Bituminous Coal Mining, 2008-2013” (Dec. 30, 2014); Vol.
XXXII, No. 1 (2015) of this Newsletter. Pennsylvania’s Act 54,
which amended the Bituminous Mine Subsidence and Land
Conservation Act, requires PADEP to present a report every five
years that analyzes the effects of deep mining, including longwall,
pillar recovery, and traditional room-and-pillar mining techniques,
on subsidence and water resources. 52 Pa. Stat. Ann. § 1406.18a.
The report is prepared by University of Pittsburgh faculty in
conjunction with PADEP.

PADEP’s Citizens Advisory Council (CAC) is a group of
citizens created in 1971 that provides advice on environmental
matters to PADEP, the Governor, and the Pennsylvania General
Assembly. Four CAC members also sit on the Mining and
Reclamation Advisory Board (MRAB), which advises PADEP on
surface coal mining and reclamation matters. The CAC performed
a review of the Act 54 report, including a review of written
comments provided by the public, and made a series of final
recommendations regarding the report at its July 21, 2015,
meeting. See CAC, “Comments on the Effects of Subsidence
Resulting from Underground Bituminous Coal Mining, 2008-
2013” (July 21, 2015).

The CAC’s 24 recommendations relate to proposed changes
to Act 54 itself and PADEP’s implementing regulations, as well
as to PADEP’s permitting procedures, policies, public engage-
ment process, and the allocation of PADEP resources to Act 54
implementation. The recommendations conclude with a list of
questions for PADEP related to the report and future Act 54
implementation. Many of the CAC’s recommendations would
impose additional burdens and costs on the mining industry.
For example, the CAC recommends that the General Assembly
and PADEP reconsider (and likely expand) the “rebuttable
presumption zone” in Act 54 that establishes the area over which
impacts to water supplies are legally presumed to be due to a
particular mining operation. Id. at 1–2 (citing 52 Pa. Stat. Ann.
§ 1406.5b(c)). In addition, the CAC recommends that the General



page 28 MINERAL LAW NEWSLETTER Vol. XXXII, No. 3, 2015

Assembly reconsider (and potentially extend) the two-year statute
of limitations on water supply claims and reconsider whether
PADEP should be notified about water supply complaints at the
same time the water user notifies the mine operator. Id. at 2 (citing
52 Pa. Stat. Ann. § 1406.5a(b)). One recommendation focused on
the effect of longwall mining on water resources and suggested
that the MRAB review Pennsylvania mining regulations with a
“focus” on longwall techniques. Id. at 2–3. The CAC expressed
concerns about whether the current permitting process is adequate
to assess the probability of subsidence and wetland impacts, and
to ensure that appropriate conditions are in place to minimize
subsidence. Id. at 3–4. Two recommendations suggested that
mining permit fees be increased if necessary to provide additional
resources for improvements to the Bituminous Underground
Mining Information System (BUMIS) Database and for additional
staff to support the Active and Abandoned Mining Program. Id.
at 4. Two of the recommendations suggest that PADEP incorpo-
rate provisions in certain technical guidance documents into
enforceable regulations. Id. at 3.

Whether the General Assembly and the PADEP intend to act
upon the CAC’s recommendations is not known at this time.

SENATE PASSES BILL TO ALLOW THE USE OF TREATED COAL
MINE WATER FOR OIL AND GAS WELL DEVELOPMENT

On June 25, 2015, the Pennsylvania Senate passed a bill that
would clarify the scope of environmental liability for both mining
and oil and gas operators when treated mine water is used for the
development of an oil or gas well. See Treated Mine Water Act,
S. 875, 199th Leg., Reg. Sess. (Pa. 2015) (SB 875). The bill was
subsequently sent to the House of Representatives for consider-
ation. On July 22, the House amended the bill and referred it to its
appropriations committee.

Generally, SB 875 provides that coal mine operators who
provide “treated mine water” for use in oil or gas well develop-
ment will be immune from liability arising out of the use of the
water, so long as: (1) the treated mine water is used outside the
boundaries of the permitted mining site, and (2) the mine operator
is not the same person using the water for oil or gas well develop-
ment. Id. § 4(a). Similarly, the entity acquiring treated mine water
for use in oil or gas well development will be “immune from
liability for the treatment or abatement of the mine drainage or
mine pool water . . . .” Id. § 4(b).

In 2014 a similar bill was considered, but it was not passed
by the Senate. See S. 411, 197th Leg., Reg. Sess. (Pa. 2013).
Unlike the prior version, SB 875 applies only to treated mine
water, defined as “water from an active or closed coal mine that
is treated by a mine operator under a permit issued by the
[PADEP].” SB 875 § 3. In almost all cases, the treated mine water
would therefore meet National Pollutant Discharge Elimination
System (NPDES) permit standards prior to use. The bill is
expected to allow for water transfers that are potentially beneficial
to both mining and oil and gas operations, and to reduce freshwa-
ter use by the oil and gas industry. There has been a split reaction
from environmental groups. While some environmental groups
support the bill as a means of encouraging mine drainage cleanup
and reducing freshwater usage by the oil and gas industry, others
oppose the bill based on general objections to the use of mine
drainage water in oil and gas well development.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

—  R E P O R T E R  —

FEDERAL DISTRICT COURT APPLIES PENNSYLVANIA LAW
TO FIND THAT PROTECTION OF A STORAGE FIELD ON A
NEIGHBORING PROPERTY WAS SUFFICIENT TO EXTEND THE
LEASE

On July 27, 2015, the U.S. District Court for the Western
District of Pennsylvania concluded that a lease that provided for
the protection of gas storage on adjoining and neighboring lands
was still in effect. See Mason v. Range Res.-Appalachia LLC, No.
12-369, 2015 WL 4531299 (W.D. Pa. July 27, 2015), appeal
docketed, No. 15-3000 (3d Cir. Aug. 20, 2015).

In 1961, the prior owners of approximately 165 acres in
Washington County, Pennsylvania entered into a lease with the
Manufacturers Light and Heat Company in which the lease would
remain in force for a primary term of 10 years and would continue
as long thereafter as a portion of the land is operated by the lessee
(1) in search for oil or gas; (2) in production of oil or gas; (3) for
the storage of gas by injection, either by the lessee alone or
conjointly with neighboring lands; or (4) for the protection of any
gas stored. Id. at *5. The property was used for the protection of
gas stored in a gas field located on neighboring property (Donegal
Storage Field) during the 10-year primary term of the lease and
has been continually used for the protection of stored gas since
1961. Id. at *6.

In 1984, 151 acres of the 165-acre property subject to the
1961 lease were purchased by Sherry L. Mason and her former
husband, and rental payments were paid under the 1961 lease. Id.
at *3. The plaintiffs, Rugh A. and Sherry L. Mason, were married
in 2001. Id. In 2007, the Masons signed an oil and gas lease with
Range Resources-Appalachia LLC (Range) for a primary term of
three years. Id. at *7. After the expiration of the 2007 lease, the
Masons tried to secure a lease with other oil and gas companies
but were unsuccessful due to a cloud on the Masons’ property
from the 1961 lease. Id. at *8. The Masons brought the instant
action asserting that “the 1961 lease expired before they acquired
the property or, alternatively, a novation extinguished the 1961
lease.” Id. at *1.

During a three-day bench trial the parties presented expert
testimony regarding the terms of the lease and the history and
development of oil and gas in Pennsylvania. Id. at *9–12. In
particular, one of the defendants’ expert witnesses opined that the
1961 lease contained many of the characteristics of a dual purpose
lease. Id. at *10. Specifically, the expert “opined that the 1961
lease has ‘four limitations’: (1) searching for oil and gas,
(2) producing oil and gas, (3) storing oil and gas, or (4) protecting
underground storage of gas.” Id. at *11. Any of these would allow
the lease to continue into the secondary term. Id. at *10.

Under applicable Pennsylvania law, the district court
addressed a previously undecided issue, “whether protection of
stored gas alone can extend a lease beyond the primary term.” Id.
at *17. Following the rationale of permitting the lease to continue
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for the storage of gas, the district court found that a lease could
continue for the protection of stored gas. Id. at *18. “Use of the
leased premises for protection of storage, like use for storage,
does not require a well to be drilled and would not entitle the
lessor to production or per well royalties. In both cases the only
payment would be the annual acreage rental.” Id. As the Mason’s
property was continually used as part of the Donegal Storage
Field for the protection of stored gas, “the lease continued into the
secondary term and did not terminate in 1971.” Id.

Additionally, the district court found that the 2007 lease with
Range did not create a novation as there was no evidence that the
parties intended to extinguish and replace the 1961 lease. Id. at
*22. Accordingly, the district court entered judgment in favor of
the defendants and declared that the Masons were not the sole
owners of the oil and gas production rights associated with their
land. Id.

JOINT TENANCY WITH RIGHT OF SURVIVORSHIP NOT
SEVERED BY THE INCLUSION OF SPOUSES AS GRANTORS OF
SURFACE ESTATE

In a case involving oil, gas, and mineral rights for the
subsurface estates of several parcels of property located in Potter
County, Pennsylvania, the Superior Court of Pennsylvania held
that summary judgment was properly granted to Evelyn H.
Bastian as owner of the entire subsurface estate. See Bastian v.
Sullivan, 2015 PA Super 123, 117 A.3d 338.

Through a series of transfers, including the transfer of the
surface estate in which spouses were named as grantors on the
deeds, Marilyn Y. Sullivan, Russell W. Rees, and Paul F. Rees
(collectively, Appellants) contended that they owned title to the
subsurface estate for 50% of the property, while Bastian claimed
title to the entire subsurface estate as the heir of the final survivor
of a joint tenancy with right of survivorship. 117 A.3d at 341. “On
August 7, 2006, Appellants entered into an oil and gas lease for
that half interest with Anadarko E & P Company, LP
(Anadarko).” Id. at 342. On August 30, 2011, Bastian leased his
alleged 100% interest in the same subsurface estate to Victory
Energy Corporation (Victory). Id. In order to assert his interest
over the subsurface estate, “Bastian filed a complaint against
Appellants with counts for declaratory judgment, quiet title, and
special injunctive relief.” Id. On cross-motions for summary
judgment, the trial court granted Bastian’s motion and denied
Appellants’ motion, and declared Bastian the exclusive owner of
the subsurface estate. Id.

Preliminarily, the superior court determined that Anadarko
and Victory were not indispensable parties in this case, because
the parties with positions essential to the case, Bastian and
Appellants, were already part of the case. Id. at 344. As to the
merits of the case, the trial court concluded that there was no
indication in any of the deeds that the grantors intended to
terminate the joint tenancy with right of survivorship that
provided the oil, gas, and mineral rights to Bastian as heir. Id. at
345. The trial court found that “the inclusion of the spouses as
grantors on a deed transferring a portion of the surface estate
[does not establish] an ‘affirmative step’ that amounts to an act
that is ‘of sufficient manifestation’ of the intent to create a tenancy
in common for the subsurface estate.” Id. (emphasis omitted)
(quoting In re Estate of Quick, 905 A.2d 471, 475 (Pa. 2006)). In

fact, the court found that all the deeds contained explicit language
to except and reserve rights to the subsurface estate, which
indicated the original intent was to except the subsurface estate
and retain the nature of the estate. Id.

Thus, the superior court affirmed that the transfers of the
surface estate did not impact the subsurface estate and the clause
in the deeds created an exception that retained in the grantors
ownership of the oil, gas, and mineral rights. Id. at 346.

OPINION TESTIMONY OF LESSEE FOUND NOT CREDIBLE TO
ESTABLISH PRODUCTION IN MARKETABLE QUANTITIES

On July 7, 2015, in a non-precedential opinion, the Superior
Court of Pennsylvania affirmed the trial court’s finding that the
lessee’s opinion testimony was not credible and, therefore, that the
lessee breached the terms of the oil and gas lease. See Fisher v.
Powell, No. 1689 WDA 2014 (Pa. Super. Ct. July 7, 2015)
(unreported).

In 2006, Donovan L. Powell entered into a lease for the oil
and gas of the heirs to the oil and gas rights over 295.179 acres in
Greene County, Pennsylvania (collectively, Lessors). Fisher, slip
op. at 1–2. Paragraph three of the lease stated that the lease shall
become null and void unless a well was placed into production on
the premises within 12 months from the date of execution. Id. at
2. In addition, the lease required that a second well must also be
placed into production under the same terms within the second 12
months of the primary term. Id.

Although it was uncontroverted that Powell did not drill
any new wells on the property, Powell contended that his
reconditioning of an old well and a methane drainage borehole
were sufficient to satisfy the lease requirements. Id. at 4. In 2012,
after approximately six years of unpaid royalty payments, the
Lessors filed a quiet title action claiming that there was only one
well on the property as the borehole was not a well, and even
if the borehole was deemed a well, it was not producing in
marketable quantities. Id. at 10–11. On August 5, 2014, the trial
court found Powell in default of his obligations under the lease by
failing to produce a second well within the second 12 months of
the term and concluded the lease was null and void. Id. at 5.

On appeal, the superior court affirmed the trial court’s
decision and found that it had not abused its discretion in
assessing Powell’s credibility or lack thereof. Id. at 10. Under the
legal maxim of falsus in uno, falsus in omnibus, which means
false in one thing, false in everything, the trial court rejected
Powell’s opinion that the borehole was capable of producing gas
in paying quantities. Id. at 10–11. Specifically, the trial court
noted that in Powell’s affidavit he swore that there was a pipeline
connecting the wells to within 25 feet of a gathering pipeline,
while at trial he testified that no such connection had yet been
made. Id. at 9. Thus, Powell’s opinion was found to be
untrustworthy. Id. at 10. Further, the superior court affirmed the
trial court’s finding that Powell was not acting in good faith, and
therefore breached the terms of the lease. Id. at 11.

SUPERIOR COURT AFFIRMS LACK OF BREACH OF CONTRACT
WHERE WELL PLACED ON NEIGHBORING PROPERTY

On appeal to the Superior Court of Pennsylvania, the court
affirmed, in a non-precedential decision, defendants Atlas Noble,
LLC, Atlas Resources, LLC, and Chevron Appalachia, LLC’s
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(collectively, Atlas) motion for summary judgment, and denied
plaintiff Norm’s, Ltd.’s (Norm’s) partial motion for summary
judgment. See Norm’s, Ltd. v. Atlas Noble, LLC, No. 1377 WDA
2014 (Pa. Super. Ct. May 8, 2015) (unreported).

The dispute arose out of an oil and gas lease that Norm’s
entered into with Atlas on November 29, 2000, to allow Atlas to
drill wells on and extract resources from Norm’s’ 99 acres of
property located in Mercer County, Pennsylvania. Norm’s, slip
op. at 1–2. In 2001, Atlas consolidated Norm’s’ oil and gas lease
with a neighbor’s 40 acres of land to create a single drilling unit
of 50 acres. Id. at 3. A well was placed on the neighbor’s property
and Norm’s began receiving monthly royalty payment checks
based on the production of the well. Id. at 3–4.

On September 19, 2012, Norm’s initiated a lawsuit seeking
rescission of the oil and gas lease, damages, and attorneys’ fees
due to an alleged breach of the oil and gas lease by (1) failing to
get Norm’s’ approval for placing the well on a neighboring
property, and (2) failing to develop the entire 99 acres. Id.
However, the superior court found that Norm’s’ breach of
contract claim for failure to obtain Norm’s’ approval or consent
on the final location of the well was subject to a four-year statute
of limitations and therefore time-barred. Id. at 7 (citing 42 Pa.
Cons. Stat. Ann. § 5525(a)(7)). Furthermore, the superior court
found that Atlas was not equitably estopped from invoking the
statute of limitations because there was no evidence of fraud or
concealment and Norm’s was clearly on notice that oil and gas
was being produced from its property through the payment of
royalty checks since 2002. Id. at 8–9.

The superior court also maintained that Atlas did not breach
the implied covenant to develop, despite only including 10 of the
99 acres from Norm’s’ property in the drilling unit. As the lease
agreement language provided that Norm’s would be compensated
through a “delay rental” fee even if Atlas was not extracting oil or
gas, which could continue indefinitely as long as these payments
were being made, the superior court would not impose an implied
duty to develop. Id. at 10–11. The court also noted that “[t]o the
extent that Norm’s is arguing Atlas has a duty to completely
develop and extract all exploitable resources on the leased
premises, there is no provision of the Lease that imposes such a
duty and we will not imply it for the above reasons.” Id. at 11.
Accordingly, Norm’s could not recover on a breach of implied
duty to develop where at least a portion of the property had been
developed and provided Norm’s with royalty payments. Id.
at 11–12.

REPRESENTATIVE VITALI’S REQUEST FOR INFORMATION
FROM THE DCNR UPHELD

On appeal from an order of the Pennsylvania Office of Open
Records (OOR), the Commonwealth Court of Pennsylvania
affirmed in part, and vacated and remanded in part, the OOR’s
grant of Honorable Greg Vitali’s (Representative Vitali) request
to the Pennsylvania Department of Conservation and Natural
Resources (DCNR) for records. See Pa. Dep’t of Conservation &
Natural Res. v. Vitali, No. 1013 C.D. 2014 (Pa. Commw. Ct. July
7, 2015) (unreported).

On March 5, 2014, Representative Vitali submitted a records
request to the DCNR under the Right-to-Know Law, 65 Pa. Stat.
Ann. § 67.708, and sought “all DCNR records from October

2010, until the date of his request that related to Governor Tom
Corbett’s budget proposal to raise $75 million dollars through
non-surface impact drilling on Commonwealth-owned land,” as
well as a number of requests for specific records. Vitali, No. 1013
C.D. 2014. By letter dated April 11, 2014, the DCNR granted
Representative Vitali’s request for records showing the mineral
rights owned by the Commonwealth in state parks and “partially
granted the request of records that related to the environmental
impacts of drilling on already leased Commonwealth land and/or
DCNR’s ongoing monitoring program.” Id. As to the remaining
records requested, the DCNR interpreted Representative Vitali’s
request as overly broad, overly expansive, and not sufficiently
specific, and therefore denied it. Id.

Representative Vitali appealed the denial to the OOR on
April 22, 2014. The OOR found that Representative Vitali’s
request was sufficiently specific to enable the DCNR to
respond and that DCNR’s interpretation of his request was not
reasonable, as it narrowed the scope in such a way as to
completely change the nature of the request. The DCNR
petitioned for reconsideration on June 6, 2014, and subsequently
appealed the OOR’s decision to the commonwealth court. Id.

The DCNR asserted that the OOR erred when it determined
the request was sufficiently specific, did not provide the DCNR 
with the opportunity to raise objections, did not consider the
DCNR’s affidavit attached to its petition for reconsideration, and
did not afford third parties with potentially direct interests to
assert an exemption. Akin to the OOR’s decision, the common-
wealth court found that Representative Vitali’s requests were
sufficiently specific as the requests were limited to a specific time
frame and related to a very specific subject matter. Additionally,
the court found that the DCNR waived its right to raise objections
and that the OOR was not required to contemplate new evidence
submitted in a motion for reconsideration. Id.

However, the commonwealth court determined, and the OOR
agreed in its amicus brief, that it would be fundamentally unfair
to third parties to be penalized for the DCNR’s inaction when
they were not notified that the requested records might contain
their confidential proprietary information. Id. Accordingly, the
commonwealth court held that the matter would be remanded to
the OOR to allow the third-party companies the opportunity to
submit evidence concerning the exemption for records under the
Right-to-Know Law. Id.

SHUT-IN ROYALTY PAYMENTS FOUND TO PROPERLY EXTEND
AN OIL AND GAS LEASE

On June 18, 2015, the U.S. District Court for the Middle
District of Pennsylvania granted the lessees’ motions for summary
judgment, finding that the lease was properly extended through
the making of shut-in payments to the lessor. See Horton v.
Chesapeake Appalachia, LLC, No 3:13-cv-01364, 2015 WL
3793250 (M.D. Pa. June 18, 2015).

Originating in the Court of Common Pleas of Bradford
County, the plaintiffs filed a complaint seeking a declaratory
judgment regarding the oil and gas lease they held on their 157
acres of land. Id. at *1. The lease was for a defined primary term,
and could be extended beyond the primary term if certain
conditions specified in the lease were satisfied. Id. at *4. One of
the terms of the lease that allowed the lease to be extended beyond
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the primary term was specified in paragraph 12, titled “Shut-In
Royalty.” Id. The lease also provided for pooling, which allowed
the property to be grouped together with a number of other leased
properties. Id.

Prior to the expiration of the primary term, the lease was
placed into a pool and a well was drilled on a neighboring
property, which was also part of the same unit. Id. at *5.
However, because there was no available pipeline through which
the gas from the well could be transported, the lessees shut in the
well and issued shut-in royalty payments to the plaintiffs. Id. at
*9. Approximately a year later, the lessees connected the well to
a pipeline and began producing natural gas from the well. Id. The
lessees proceeded to tender production royalty checks to the
plaintiffs and continued to make all required royalty payments. Id.
at *6. Nevertheless, the plaintiffs brought an action seeking a
declaration that the lease had expired.

Based primarily on Messner v. SWEPI, LP, No. 4:13-cv-
00014, 2013 WL 4417723 (M.D. Pa. Aug. 14, 2013), aff’d, 574
F. App’x 96 (3d Cir. 2014), the district court found, under
Pennsylvania law, that the well was shut in for a period of time
and the required shut-in payments were made to the plaintiffs.
Horton, 2015 WL 3793250, at *6. Accordingly, pursuant to the
clear lease provisions, the lessees were expressly allowed to
maintain and extend the lease past the primary term through shut-
in payments, and the lessees properly complied with these
provisions to extend the lease. Id. at *10.

THIRD CIRCUIT APPLIES SUPREME COURT ANSWER TO
PETITION FOR CERTIFICATION AND DENIES ALTERNATIVE
THEORIES OF RELIEF

After resolution of a certified issue of first impression in the
Supreme Court of Pennsylvania, the U.S. Court of Appeals for the
Third Circuit found that the Supreme Court of Pennsylvania’s
opinion effectively resolved the sole issue on appeal and affirmed
that the U.S. District Court for the Middle District of Pennsylva-
nia properly granted summary judgment against Cabot Oil & Gas
Corporation’s (Cabot) counterclaim. See Harrison v. Cabot Oil &
Gas Corp., 608 F. App’x 128 (3d Cir. 2015), aff’g 887 F. Supp.
2d 588 (M.D. Pa. 2012); see also Harrison v. Cabot Oil & Gas
Corp., 110 A.3d 178 (Pa. 2015); Vol. XXXII, No. 2 (2015) of
this Newsletter.

Despite Cabot’s acknowledgment that, in light of the Penn-
sylvania Supreme Court’s decision, it could not prevail on its
theory that pursuit of declaratory relief challenging the validity of
a lease amounts to an affirmative repudiation of such lease, Cabot
argued that its counterclaim could nonetheless succeed on any one
of a number of equitable theories. Harrison, 608 F. App’x at 129.
The Third Circuit determined that Cabot’s counterclaim was
“based solely, and explicitly, on a theory of repudiation,” and
therefore, other theories of relief were not properly before the
Third Circuit. Id. Thus, the Third Circuit affirmed the district
court’s order prohibiting the equitable extension of the lease term
due to the alleged repudiation. Id.

S O U T H  D A K O T A  —
M I N I N G

D W I G H T  G U B B R U D

—  R E P O R T E R  —

STATE REQUIREMENTS FOR STAKING LODE MINING CLAIMS
DO NOT APPLY TO LOCATION OF PLACER MINING CLAIMS

On April 6, 2007, GCC Dacotah, Inc. (GCC) placed one
discovery monument containing location notices for 14 placer
mining claims on the northeast corner of 280 acres. Each mining
claim covered 20 acres. That same day, GCC signed and recorded
the claims with the county register of deeds. See Pete Lien &
Sons, Inc. v. Zellmer, 2015 SD 30, ¶ 5, 865 N.W.2d 451.

Pete Lien & Sons, Inc. (PLS) subsequently posted notices of
location certificates on 14 placer mining claims that covered some
of the same 280 acres claimed by GCC. PLS marked each 20-acre
claim with corner, center-side, and center-end posts as required
for lode claims under South Dakota law, and attached location
notices to discovery monuments at each claim. Id. ¶ 6 (citing S.D.
Codified Laws § 45-4-3).

Both GCC and PLS claimed the right to the same claims. 
GCC alleged that only one monument is required to locate placer
claims and that the single notice of 14 claims gave actual notice
of the claims. Id. ¶ 7. GCC also argued that “anyone trying to
claim the same mineral rights had constructive notice of GCC’s
claims because the claims were filed with the county register of
deeds.” Id. PLS alleged that GCC failed to follow federal and
state law to properly locate placer mining claims. Id.

A majority of the South Dakota Supreme Court ruled that
state law requirements for locating lode claims by staking and
monumenting each corner, center sides, and center ends did not
apply to placer mining claims. Id. ¶ 37 (Zinter, J., concurring in
the result on all claims except one). To locate a placer mining
claim, a claimant is required to simply “[p]ost the notice of
location in a conspicuous place on the claim or site.” Id. ¶ 38
(alteration in original) (emphasis omitted) (quoting 43 C.F.R.
§ 3832.11(c)(3)). Because GCC only posted a location notice on
one claim, however, GCC was only entitled to priority on that
claim. Consequently, 13 of GCC’s claims failed and the court
ruled that PLS had properly located its claims in the same area.
Id. ¶ 40.

S O U T H  D A K O T A  —
O I L  &  G A S

D W I G H T  G U B B R U D

—  R E P O R T E R  —

MINERAL OWNER HAS THE RIGHT TO ELECT TO
PARTICIPATE WHEN A POOLING ORDER IS ISSUED AFTER
WELL HAS BEEN DRILLED

Linda Golden owned a mineral interest in a 960-acre spacing
unit in Harding County, South Dakota. On June 25, 2013, Luff
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Exploration Co. (Luff) offered to lease Golden’s mineral interest
and explained that Golden would be responsible for risk
compensation if she refused to lease her interest. Golden did not
respond to this offer. See In re Luff Exploration Co., 2015 SD 27,
864 N.W.2d 4.

On July 17, 2013, Luff disclosed an estimated cost of drilling
and provided Golden with an authorization for expenditure in the
event Golden elected to participate. 2015 SD 27, ¶ 5. In the
alternative, Luff increased its offer to lease Golden’s mineral
interest. Luff requested Golden make her election within 30 days
and again warned that it would seek risk compensation if she did
not lease or elect to participate in the well. Id. The next day,
Golden emailed Luff explaining that she wanted to “continue [her]
status as an unleased mineral interest [owner].” Id. ¶ 6 (second
alteration in original).

Luff petitioned the South Dakota Board of Minerals and
Environment (Board) for a compulsory pooling order on July 23,
2013, and began drilling a well on July 28, 2013, before a
compulsory pooling order was issued. Id. ¶ 7. Golden intervened
to contest the compulsory pooling order a month after drilling
started. Id. ¶ 8. Prior to the Board’s hearing, the oil well had been
successfully drilled but had not been made operational. Id. After
the hearing, the Board issued a compulsory pooling order and
found that a 100% risk penalty should be paid by Golden. Id.
¶ 11. The order did not set a time and manner for Golden to elect
to participate in the well. Id.

The circuit court affirmed the Board’s decision. Golden
appealed to the South Dakota Supreme Court “arguing that the
Board erred in not ordering a time and manner in which Golden
could elect to participate in the well” and that “she should not be
subject to risk compensation.” Id. ¶ 12.

The supreme court reversed and ruled that state law required
the pooling order to include a time and manner for Golden to elect
to participate. Id. ¶ 15 (citing S.D. Codified Laws § 45-9-32). The
court noted that a compulsory pooling order can “only be issued
after a hearing in cases where an owner has objected,” so even
though this ruling allows Golden to know the results of the
drilling before making her election, “any advantage Golden
obtained by knowing the results of the drilling accrued only
because Luff elected to drill before it obtained a pooling order.”
Id.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

IMPLIED ROAD EASEMENT REQUIRES CONTINUED NECESSITY

Oil and gas title practitioners frequently encounter the
question of the lessee’s right of access to the lease where there is
no public road crossing or abutting the leased premises. Hamrick
v. Ward, 446 S.W.3d 377 (Tex. 2014), may make the task of
proving the existence of an implied easement somewhat more
difficult.

Paul Bourgeois acquired a 41.1-acre tract in 1936 and
constructed a dirt road along its eastern edge, providing access to

the interior of the land from a public thoroughfare, Richardson
Road. In 1953 he conveyed two acres of the land to Alvin and
Cora Bourgeois, who used the dirt road as access to their land.
Tom and Betsey Ward succeeded to the ownership of the two-acre
tract in 2004. Id. at 379. By that time the rest of the 41.4 acres
was undergoing residential development, and two lots that the dirt
road crossed were sold to David and Maggie Hamrick and to Sue
and Steve Bertram, respectively (collectively, Hamricks). Id. at
380. When the Wards sought to improve the road and use it as
access to their two acres for the construction of a new home, the
Hamricks sued to enjoin the Wards from doing so. Although
the Wards were able to gain alternative access and complete
their construction, they pursued a counterclaim for a judgment
declaring an implied easement across the rear of the Hamricks’
lots between the Wards’ two-acre tract and Richardson Road. The
trial court granted the Wards’ motion for summary judgment, and
the court of appeals found that the Wards’ summary judgment
evidence sufficiently established the existence of the easement,
although it remanded the case for consideration of the fact issue
of whether the Hamricks were bona fide purchasers without
notice. Id. The supreme court reversed, holding that the Wards
had not shown a continued necessity to use the old dirt road.

“Under Texas law,” the court observed, “implied easements
fall within two broad categories: necessity easements and prior
use easements.” Id. at 381. “[T]he unqualified use of the general
term ‘implied easement,’” though, “has sown considerable con-
fusion because both [varieties] are implied and both arise only
from the severance of a previously unified parcel of land.” Id. The
court in this case clarified that “a party claiming a roadway
easement to a landlocked, previously unified parcel must pursue
a necessity easement theory.” Id. at 382.

“[A] necessity easement results,” the court explained, “when
a grantor, in conveying or retaining a parcel of land, fails to
expressly provide for a means of accessing the land.” Id. To
successfully assert a necessity easement, in addition to showing
unity of ownership prior to severance, the party claiming the
easement must demonstrate that (1) the claimed access is a
necessity and not a mere convenience, and (2) the necessity
existed at the time the two estates were severed. Id. Such an
easement, the court emphasized, exists only so long as no other
access exists, i.e., only until it ceases to be necessary. Id.

A prior use easement likewise requires unity of ownership of
the dominant and servient estates at the time of severance. Other
elements are that (1) “the use of the claimed easement was open
and apparent at the time of severance”; (2) “the use was
continuous, so the parties must have intended that its use pass by
grant”; and (3) “the use must be necessary to the use of the
dominant estate.” Id. at 383. “[T]o establish a prior use easement
implied by reservation, a party must establish strict necessity with
respect to the easement claimed,” although this rule may not apply
if the easement is implied in a grant of the dominant estate. Id.
“Unlike necessity easements, which are implied out of the desire
to avoid the proliferation of landlocked—and therefore,
unproductive—parcels of land, the rationale underlying the
implication of an easement based on prior use is not sheer
necessity.” Id. Instead, it is based on a presumption that the
parties contracting for the sale of property did so with a view to
conditions that openly and visibly existed at the time. Id.
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Because roadways typically are more significant intrusions on
servient estates than are other varieties of easements, the court
opined, they should be subject to the less forgiving proof require-
ments for necessity easements (strict and continuing necessity). Id.
at 384. By contrast, according to the court, other kinds of
improvements at issue in cases upholding prior use easements
(e.g., water lines, sewer lines, and power lines), which tend to
involve more modest imposition on servient estates, have not
always required continued strict necessity. Id. For such improve-
ments the court will instead “carefully examine the circumstances
existing at the time of the severance to assess whether the parties
intended for continued use of the improvement.” Id.

Because the Wards had been granted summary judgment on
the basis of their establishment of a prior use easement but were
restricted by the court’s holding to pursuit of a necessity
easement, the court remanded the case for a new trial. Id. at 385.

“COST-FREE” OVERRIDING ROYALTY INTEREST HELD FREE
OF POST-PRODUCTION COSTS

Chesapeake Exploration, L.L.C. v. Hyder, No. 14-0302, 58
Tex. Sup. Ct. J. 1182, 2015 WL 3653446 (Tex. June 2, 2015),
construed an unusual provision of an oil and gas lease between the
Hyder family, as lessors, and Chesapeake Exploration, L.L.C.
(Chesapeake), the owner of the lessee’s interest, covering 948
acres of land that produced natural gas from the Barnett Shale
formation in North Texas. In addition to provisions for royalty of
25% of the market value at the well of all oil and other liquid
hydrocarbons produced and 25% of the price received by the
lessee from the sale of gas, the lease called for “a perpetual, cost-
free (except only its portion of production taxes) overriding
royalty of five percent (5.0%) of gross production obtained” from
directional wells drilled from the leased premises but bottomed on
other land. Id. at *1. The lease also gave the lessors the option to
take their royalty in kind and contained the disclaimer that “the
holding in the case of Heritage Resources, Inc. v. NationsBank,
939 S.W.2d 118 (Tex. 1996) shall have no application to the
terms and provisions of this Lease.” Hyder, 2015 WL 3653446,
at *1.

Chesapeake sold gas produced from the lease and also from
wells drilled from surface locations on land covered by the
lease and producing from other land to a marketing affiliate,
which paid a price based on proceeds received from third-party
sales less post-production costs such as those for gathering and
transportation. Id. at *2. Chesapeake paid the Hyders for their
overriding royalty after deducting the post-production costs; the
Hyders contended that Chesapeake should pay royalty on the
price received by its marketing affiliate without deduction of the
post-production costs. Id. The trial court rendered judgment for
the Hyders after a bench trial, and the court of appeals affirmed.
Id. The supreme court, in a 5-4 decision, affirmed the court of
appeals.

The court disagreed with the Hyders’ argument that the
requirement that the overriding royalty be “cost-free” could only
refer to post-production costs since an overriding royalty is by
nature free of production costs even if the instrument creating it
does not say so. Id. at *3. Drafters frequently specify that
overriding royalty interests do not bear production costs even
though it may be unnecessary to do so, the court pointed out. Id.

But notwithstanding that overriding royalty interests ordinarily
bear post-production costs under Texas law, Chesapeake was
required to show, the court went on, that the general term “cost-
free,” literally referring to all costs, nevertheless could not refer
to post-production costs here. Id.

The court rejected Chesapeake’s argument that the specificity
of the lease’s gas royalty provision in disallowing post-production
costs demonstrated that the parties did not have the same intention
with respect to the overriding royalty. The detail of the royalty
provision served only, if anything, to emphasize its cost-free
nature, according to the court, and the simple “cost-free” directive
for the overriding royalty achieved the same end. Id. at *4.
Although the Hyders could have chosen to receive their overriding
royalty production in kind and thus bear costs themselves, the
court then observed, they chose not to do so in the same manner
as they did for their lease royalty. Id. at *6.

The fact that the Hyders might or might not be subject to
postproduction costs by taking the gas in kind did not
suggest that they must be subject to those costs when the
royalty is paid in cash. The choice of how to take their
royalty, and the consequences, [were] left to the Hyders.
Accordingly, [the court] conclude[d] that “cost-free” in
the overriding royalty provision includes post-production
costs.

Id. at *4.
Interestingly, both the majority opinion and the four-justice

dissent concurred that the lease’s disclaimer of any application of
the Heritage Resources holding, that express wording disallowing
deduction of post-production costs was mere “surplusage” in a
lease basing gas royalty on market value at the well, should have
no bearing on the court’s determination of the meaning of “cost-
free” in this case.

Editor’s Note: The reporter’s law firm represented Chesa-
peake in this case.

PURCHASE AND SALE AGREEMENT HELD NOT TO HAVE
RESERVED TO SELLER THE RIGHT TO POST-SALE RECOVERY
OF BONUS PAID FOR INVALIDATED OIL AND GAS LEASES
INCLUDED IN SALE

The Texas Supreme Court in Plains Exploration &
Production Co. v. Torch Energy Advisors Inc., No. 13-0597, 58
Tex. Sup. Ct. J. 1115, 2015 WL 3653330 (Tex. June 12, 2015),
construed a 1996 purchase and sale agreement (PSA) between
Torch Energy Advisors Inc. (Torch), the seller, and Nuevo Energy
Co. (Nuevo), the purchaser, under which Torch sold and
conveyed to Nuevo its 50% interest in a group of federal oil and
gas leases on tracts in the Outer Continental Shelf off the
California shore.

The leases had been issued between 1968 and 1984 to Dr.
Burdette A. Ogle, who had assigned them to Torch. A series of
suspensions granted by the federal Minerals Management Service
kept the leases in effect without development. The leases were
subject to the Coastal Zone Management Act of 1972 (CZMA),
16 U.S.C. §§ 1451–1465, giving states adjoining offshore federal
leases a say in regulatory matters involving the leases’ exploration
and development. Plains, 2015 WL 3653330, at *1–2. A 1990
amendment to the CZMA required the federal government to
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perform consistency determinations with respect to each activity
to be conducted in the coastal zone and enabled the state to seek
to enjoin activities it deemed objectionable. Id. at *2 (citing 16
U.S.C. § 1456). At the time of the 1996 PSA, the federal
government did not construe the 1990 CZMA amendment to
require consistency determinations for preexisting leases, and it
seems to have been generally expected that the leases would
eventually be capable of exploration and development. This
changed in 2002, when the State of California prevailed in
litigation upholding an injunction that effectively rendered
development of the leases impossible. Id. at *4 (citing California
v. Norton, 311 F.3d 1162 (9th Cir. 2002)).

In 2002 Nuevo and other lessees sued the federal government
in the U.S. Court of Federal Claims in a lawsuit referred to as the
Amber litigation after the name of the lead plaintiff. Id.; see
Amber Res. Co. v. United States, 538 F.3d 1358 (Fed. Cir. 2008),
aff’g 68 Fed. Cl. 535 (2005). The Amber litigation eventually led
to the plaintiffs’ recovery of some $1.1 billion in restitution of
bonus originally paid for the leases, of which Plains Exploration
& Production Co. (Plains), which had succeeded to Nuevo’s
interest, became entitled to more than $83 million for the
government’s repudiation of the Ogle leases. Plains, 2015 WL
3653330, at *4. The U.S. Court of Appeals for the Federal Circuit
held in upholding the Amber award that the 1990 CZMA
amendment had not constituted repudiation of the leases, because
the government and the lessees had operated for several years
under the assumption that the 1990 amendment did not apply, but
that the repudiation had occurred in 2001 when California
obtained its injunction that precluded development. Id. Torch then
demanded roughly $44 million of Plains’s recovery on the basis
that the right to restitution of the bonus paid for the leases had
been expressly excluded from its sale to Nuevo under the terms of
the 1996 PSA, and Torch filed suit when Plains refused. Id. On
appeal from a summary judgment for Plains, the court of appeals
determined the PSA ambiguous and remanded the suit to the trial
court. Id. at *5. The supreme court reversed, holding that the PSA
was not ambiguous and had not reserved to Torch the right to the
bonus recovery.

The sale by Torch to Nuevo had undisputedly included
Torch’s 50% interest in the Ogle leases. Torch contended, though,
that the PSA’s exclusion of certain “Excluded Assets” encom-
passed the right to Plains’s eventual bonus recovery. The PSA
defined “Excluded Assets,” in pertinent part, as follows:

(b) all claims and causes of action of [Torch] (i) arising
from acts, omissions or events, or damage to or
destruction of property, occurring prior to the Effective
Date [October 1, 1995], (ii) arising under or with respect
to any of the Contracts that are attributable to periods of
time prior to the Effective Date (including claims for
adjustments or refunds); . . . (g) all proceeds, income or
revenues (and any security or other deposits made)
attributable to (i) the Properties for any period prior to
the Effective Date, or (ii) any Excluded Assets . . . .

Id. at *6 (first alteration in original). The “Properties” were
generally the assets sold or conveyed, including the “Contracts,”
defined as all contracts and arrangements relating directly to the
Properties. Id. at *5–6. “The Amber judgment,” the court
observed, “indisputably arose from events after the contract’s

effective date,” but Torch contended that events occurring before
then also gave rise to the restitution claim, specifically the
payment of the lease bonus itself and the enactment of the 1990
CZMA amendment. Id. at *6.

The dispositive phrases of the PSA’s “Excluded Assets”
provision, in the court’s analysis, were “arising from,” “arising
under or with respect to,” and “attributable to,” and these were to
be afforded their plain meaning within the contract’s environment.
Id. at *7. These terms are broad, the court acknowledged, and
Torch argued for a simple “but for” causal connection in their
interpretation. Granting that the relevant contract terms could
reasonably incorporate a “but for” standard that would be met by
the original bonus payments and the 1990 CZMA amendment, the
court refused to view the words divorced from their surroundings.
“When viewed in context,” the court explained, “the broad causal
standard Torch endorses would produce a result that is illogical,
unreasonable, and inconsistent with the parties’ expressed intent.”
Id. at *10. The temporal limitations to which the relevant phrases
were tied and other contextual clues, the court agreed with Plains,
necessarily narrowed their scope and required that the pre-sale
occurrences must have a substantial-factor relationship to the
claims sought to be excluded. Id. at *11. There was no such
relationship here, the court concluded. Id. “The Amber judgment
[arose] from the bonus payments only in the theoretical sense
that there would be no leases to enforce without them.” Id. The
1990 CZMA amendment was more closely connected to the
Amber judgment, but it too lacked the requisite degree of
connectedness—its mere enactment did not breach or repudiate
the leases but merely imposed obligations and created a statutory
cause of action that might never have had any impact on the Ogle
leases. Id.

GAS CONTRACT CONSTRUED NOT TO AUTHORIZE
PURCHASER’S DEDUCTION OF COMPRESSION COST

In Kachina Pipeline Co. v. Lillis, No. 13-0596, 58 Tex. Sup.
Ct. J. 1105, 2015 WL 3653272 (Tex. June 12, 2015), the Texas
Supreme Court construed a contract for the sale of natural gas by
producer Michael D. Lillis to Kachina Pipeline Company, Inc.
(Kachina), the owner and operator of a gas gathering system.

Lillis began selling gas from his wells to Kachina in 2001 or
before. Kachina purchased the gas at delivery points near the
wells and transported it through its system for resale to Davis Gas
Processing (Davis) at one of Davis’s processing plants. Id. at *1.
In order to deliver gas into Davis’s high-pressure inlet, for which
it could receive a better price, Kachina first installed a compressor
on its pipeline in 2003 and additional compression in 2007. Lillis
and Kachina entered into a new contract governing the sale of the
gas in 2005. Kachina bought Lillis’s gas pursuant to the contract
and deducted from the price it paid Lillis’s pro rata share of the
cost of operating its compressors. In 2008 Lillis entered into a
contract directly with Davis and constructed his own pipeline for
delivery of the gas. Id. About the same time he sued Kachina,
asserting Kachina had breached the contract by deducting the
compression cost. Id. at *2. Kachina counterclaimed that Lillis
had breached a provision of the contract affording Kachina a
preferential right to match any third-party offer to purchase
Lillis’s gas. The trial court granted summary judgment to Kachina
declaring that it had the right to deduct its compression costs and



Vol. XXXII, No. 3, 2015 MINERAL LAW NEWSLETTER page 35

was entitled to a five-year extension of the Lillis contract. The
court of appeals reversed, holding that Kachina could not deduct
compressor costs and that the contract did not provide for the
contract extension. Id.

At issue were two provisions of the Lillis-Kachina gas
contract. The first required Lillis to deliver his gas at a pressure
sufficient to enter Kachina’s pipeline but provided that neither
party would be required to compress gas and that Kachina would,
on request, release from the contract any well incapable of
producing at sufficient pressure if neither party installed a
compressor. Id. at *3. The same paragraph then provided, “If
Buyer installs compression to effect delivery of Seller’s gas,
Buyer will deduct from proceeds payable to Seller hereunder a
value equal to Buyer’s actual costs to install, repair, maintain and
operate compression, plus 20% of such costs to cover manage-
ment, overhead and administration.” Id. (emphasis omitted).
According to the second provision the court considered,

“Upon termination or cancellation of [the] Agreement,
prior to Seller selling gas to a third party,” Kachina
[had] the option to “continue the purchase of gas under
the terms of [the] Agreement with such adjustments in
the price hereunder as may be required to yield the same
economic benefit to Seller, as would be derived from the
proposed third[-]party offer.”

Id. at *1 (first, third, and fourth alterations in original).
The court “agree[d] with Lillis that the [compression]

provision unambiguously allow[ed] Kachina to deduct only the
costs of compression installed during the term of the Agreement
if required to overcome the working pressure in Kachina’s
system,” id. at *3, and that there was no evidence that Kachina
installed its compression to deal with underpressurization. Id.
at *5. The contingent nature of Kachina’s right to deduct com-
pression costs was unavoidable. It arose only if Kachina installed
compression to effect delivery. It would make little sense,
according to the court, “that the parties would have made deduc-
tions contingent on installation if they intended the provision to
cover compression already in place at the time of the [contract].”
Id. at *4.  Further, “only compression installed for the purpose of
overcoming Kachina’s working pressure is installed to ‘effect
delivery.’” Id. Since the record showed that Kachina could have
taken Lillis’s low-pressure gas and delivered it to Davis without
compression if it had not elected to deliver into Davis’s high
pressure intake, compression was not required to effect the
delivery of Lillis’s gas. Id. at *5. It is notable that a three-justice
dissent that would have upheld Kachina’s deduction of compres-
sion costs disputed the majority’s reading of the record, believing
it was sheer speculation that compression was not needed to effect
delivery of Lillis’s gas. Id. at *9 (Hecht, C.J., dissenting).

The court also rejected Kachina’s argument that the right of
refusal provision allowed it a five-year extension of the contract
term. Since the initial five-year period of the agreement was one
of its “terms,” and a fixed price was set in the agreement for its
entire term, it maintained, its option to “continue the purchase of
gas under the terms of this Agreement” before Lillis could sell to
a third party meant a new five-year term. The optional right was
not the right to a new or renewed agreement, the court pointed
out, but a right to continue the purchase of gas under the

agreement’s terms, one of which was that it was month-to-month
after the initial five years. Id. at *6 (majority op.).

SUIT TO REFORM DEED THAT MISTAKENLY FAILED TO
RESERVE MINERALS HELD BARRED BY LIMITATIONS

The Texas Supreme Court, in Cosgrove v. Cade, No. 14-
0346, 2015 WL 3976719 (Tex. June 26, 2015), addressed a
question that several courts of appeals have struggled with over
the past several years: whether a plaintiff in a suit to reform an
unambiguous deed that mistakenly failed to comply with the
parties’ agreement with respect to a mineral reservation may
assert the discovery rule to avoid the statute of limitations. The
court held that the discovery rule does not apply.

In 2006 Michael and Billie Cade sold a two-acre tract to
Barbara Cosgrove. A preliminary contract for the sale called for
the Cades to “retain all mineral rights.” Id. at *1. The deed
executed at the closing, however, mistakenly failed to reserve the
minerals. In 2010, just over four years after the closing and
after production had been established under an oil and gas
lease by the Cades that predated the sale, the Cades became
aware of the mistake and sued Cosgrove for reformation of
the deed and for  breach of an agreement, executed at the closing,
to “fully cooperate, adjust, and correct any errors or omissions
and to execute any and all documents needed or necessary to
comply with all provisions of the above mentioned real estate
contract.” Id.

The Texas statute of limitations in deed reformation cases is
four years, but the court of appeals had reversed the trial court’s
summary judgment for Cosgrove on the basis that the discovery
rule might apply to have delayed the accrual of the Cades’ claim.
Id. at *2. That rule, when it applies, tolls the running of the period
of limitations until the plaintiff knew, or should have known in the
exercise of reasonable diligence, of the existence of the facts
giving rise to the claim. Id. at *3.

“There is a generally rebuttable presumption,” the court
observed, “that a grantor has immediate knowledge of defects in
a deed that result from a mutual mistake,” and the discovery rule
applies where the plaintiff’s injury is inherently undiscoverable.
Id. at *2. Where an omission from a deed is plainly evident on an
unambiguous deed’s face, however, the court squarely held, the
parties are charged as a matter of law with knowledge of it from
the date of its execution, and the statute of limitations runs from
that date. Id. at *3. When, as here, a reservation of rights is
completely omitted from a deed, the presumption of knowledge
becomes irrebuttable because the error is obvious. Id.

Less persuasively, the court went on to hold that the four-year
statute of limitations likewise barred the Cades’ claim that
Cosgrove breached the closing agreement by refusing to correct
the erroneous deed. Id. at *5. No breach of that agreement
occurred, the Cades argued, and therefore no cause of action
accrued to the Cades, until Cosgrove refused the Cades’ request
to execute a correction deed in 2010. Id. “The Cades were
charged with notice . . . that the deed failed to retain their mineral
rights,” the court reiterated, and “[a]llowing them to slumber on
[that] knowledge, for years or decades or generations, before
seeking a corrected deed . . . would render meaningless [their]
recognized duty to exercise diligence in examining their mineral
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rights.” Id. The Cades had four years to act on their knowledge,
the court concluded, under the closing agreement. Id. at *6.

A four-justice dissent, while agreeing with the majority in its
application of the statute of limitations to the Cades’ reformation
claim, would have held that the period of limitations did not begin
to run against the breach-of-contract claim at the time of the
deed’s execution. Id. at *9 (Boyd, J., dissenting). What the court
actually held, according to the dissent, “is that the Cades waited
too long to request that Ms. Cosgrove correct the mistaken deed,
not that they waited too long to sue her for refusing that request.”
Id. Perhaps the court might hold that the Cades’ four-year delay
in requesting a correction of the mistake did not meet an implied
deadline, the dissent reasoned, but that was not what Cosgrove
had argued nor what the trial court and court of appeals had
addressed. Id.

LEASE HELD NOT PERPETUATED BY SHUT-IN WELL
INCAPABLE OF PRODUCING IN PAYING QUANTITIES

In BP America Production Co. v. Red Deer Resources, LLC,
No. 07-14-00032-CV, 2015 WL 2400252 (Tex. App.—Amarillo
May 18, 2015, pet. filed), the court affirmed a trial court
judgment, based on jury findings, that BP America Production
Co.’s (BP) Vera Murray lease, covering 2,113 acres in Lipscomb
and Hemphill Counties, Texas, had terminated.

Several wells had been drilled on land covered by the lease
since its execution in 1962. The last three were gas wells known
as the Vera Murray Nos. 9, 10, and 11. After years of declining
production from all of the wells, the No. 9 well was plugged in
2009 and the No. 10 in 2012, leaving the No. 11 well as the only
producing well on the lease. Id. at *1. The No. 11 well produced
gas approximately every other day but sometimes flowed on
consecutive days and sometimes not at all for several days. On
June 12, 2012, after eight days without any gas production, BP
shut the well in and, on June 13, tendered shut-in royalty
payments to the lessors, invoking the lease’s provision that if a
well capable of producing gas were not producing, shut-in royalty
payment would maintain the lease in force. The lessors did not
negotiate the checks. Id. at *2.

Meanwhile, Red Deer Resources, LLC (Red Deer), after
noticing the low levels of gas production from the lease, had
acquired top leases from the mineral owners and had notified BP
that it considered its wells on the lease non-commercial. Id. After
the No. 11 well was shut in, Red Deer brought suit against BP,
contending that the Vera Murray lease had not produced in paying
quantities before the No. 11 well was shut in and that BP’s
invocation of the shut-in clause was ineffective because the No.
11 well was incapable of producing in paying quantities when shut
in. At trial the jury found that from April 27, 2009, (the date the
No. 9 well had been plugged) until June 12, 2012, the lease had
not failed to produce in paying quantities, but that the No. 11 well
was incapable of producing in paying quantities when it was shut
in on June 13, 2012, and that a reasonably prudent operator would
not, for the purpose of making a profit and not merely for
speculation, continue to operate the well. Id. at *2–3.

It was undisputed that shut-in royalty payment will not
preserve a lease if the shut-in well is not capable of production in
paying quantities. BP’s most forceful argument on appeal was that
the question of the No. 11 well’s capability to produce when it

was shut in should never have been submitted to the jury, having
been rendered immaterial by the earlier finding that the lease had
not failed to produce in paying quantities up until the time the well
was shut in. Id. at *4. The court disagreed. The finding that the
lease “did not fail” to produce in paying quantities, addressing an
issue on which Red Deer had the burden of proof, was not a
positive finding that the lease did produce in paying quantities. Id.
Moreover, the two jury questions were about different subjects:
the first about the lease’s production during a time both the No. 10
and No. 11 wells had produced and the second limited to the No.
11 well. Because the negative answer to the first question was not
a positive finding in BP’s favor, the second question was not
immaterial. Id. at *5.

The court went on to hold that the evidence was legally
sufficient to support the jury’s findings that the No. 11 well was
incapable of producing and that a prudent operator would not
have continued to operate it. The jury reasonably could have
concluded that the well was incapable of producing in paying
quantities on the basis of testimony of its marginal recent
performance. Id. at *7. The court rejected BP’s argument that Red
Deer’s acquisition of top leases and its challenge to BP’s
leasehold title should have been expressly included in the trial
court’s jury charge as elements that a prudent operator would take
into account in deciding whether a prudent operator would
continue to operate the well. Id. at *10. BP had not included
repudiation of the lease as an affirmative defense in its pleadings,
and the court agreed with Red Deer that BP’s argument was an
improper effort to inject the doctrine of repudiation into the case.
Id. at *11.

COURT OF APPEALS REVERSES SUMMARY JUDGMENT FOR
COMPRESSOR OPERATORS AGAINST TRESPASS AND
NUISANCE CLAIMS

The court in Sciscoe v. Enbridge Gathering (North Texas), 
L.P., No. 07-13-00391-CV, 2015 WL 3463490 (Tex. App.—
Amarillo June 1, 2015, no pet h.) (mem. op.), addressed claims by
homeowners in the community of Dish, Texas, and the town itself,
against the operators of nearby natural gas compressors and
related equipment, alleging that the noise, light, odors, and
chemical particulates from the facilities caused a nuisance and
trespass that damaged them. The court reversed the trial court’s
summary judgment for the operators.

Notwithstanding findings of the Texas Commission on
Environmental Quality that emissions were at acceptable levels
and not harmful, the plaintiffs had the report of an environmental
sampling and testing firm revealing the presence of benzene,
xylene, toluene, and other deleterious substances. Id. at *4. That
was more than a scintilla of evidence to support a trespass claim.
The court rejected the operators’ contention that migration of
airborne chemical particulates and odors onto the plaintiffs’
property could not constitute a trespass as a matter of law.
Id. at *5.

The court went on to reject the operators’ argument that the
plaintiffs’ nuisance and trespass claims were barred because their
facilities were operated within governmental regulations. Id. at
*10. Allowing trespass and nuisance claims such as the plaintiffs’,
they maintained, would interfere with the ability of governmental
authorities to regulate airborne emissions. Id. That argument
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failed, the court explained, because the plaintiffs did not seek to
alter the emission standards under which the facilities were
operated. Instead, they sought compensation for damages
sustained as a result of the defendants’ lawful operations,
principally diminution of property value. Id.

The court affirmed the trial court judgment, however, insofar
as it denied the plaintiffs’ claims for compensation for future
damages, since those could be seen as an impermissible attempt
to regulate or control the operators’ future activities, interfering
with the role of government, and insofar as their claims sought
compensation for mental anguish. Id. at *12.

RESERVATION OF GRANTORS’ INTEREST IN “THE 1/8
ROYALTIES PAID THE LAND OWNER UPON PRODUCTION”
HELD NOT LIMITED TO FIXED 1/8 OF PRODUCTION

The court in Medina Interests, Ltd. v. Trial, No. 04-14-
00521-CV, 2015 WL 3895902 (Tex. App.—San Antonio June 24,
2015, no pet. h.), construed a 1947 deed by Annie Trial and six of
her eight children to her other two children, Alex and Leo Trial,
conveying a 278-acre tract of land in Karnes County, Texas. The
deed reserved a non-participating royalty interest to the six
children, but not their mother:

There is reserved to each of us signing this deed, except
Mrs. Annie Trial, our undivided interest in and to the 1/8
royalties paid the land owner upon production of oil, gas
and other minerals from said 278 acre tract of land
hereby conveyed, and this royalty interest reserved to
each of us shall be non-participating and perpetual.

Id. at *3 (emphasis omitted). The deed went on to state that “the
1/8 royalties paid the land owner upon production of oil, gas and
other minerals is hereby pooled among all the grantors and
grantees to this deed, except the grantor, Mrs. Annie Trial,” and
that in case of production, “each of the Trial Heirs, either grantor
or grantee, except Mrs. Annie Trial, shall share equally in said
pooled royalties.” Id. at *3–4 (emphasis omitted).

Years later, when the land was leased for oil and gas
(presumably for a royalty rate greater than 1/8 although it is not
reported in the opinion), a dispute arose between Medina
Interests, Ltd. (Medina), the successor to the interests of Alex and
Leo Trial, the grantees, and the successors to the interests of the
grantors. Medina asserted that the grantors had reserved,
collectively, 6/8 of 1/8 of total oil and gas production. Id. at *1.
The owners of the grantors’ interests contended that they instead
were entitled to 6/8 of whatever royalty might be provided for in
a lease executed by the owners of the grantees’ interest. The trial
court granted summary judgment for the grantors, and the court
of appeals affirmed. Id.

The court acknowledged that the wording of the reservation
bore some similarity to language that has been interpreted as
stating a fixed royalty, but, it said, it could not be read in
isolation. Id. at *4. The use of the fraction 1/8, the court believed,
reflected the common misconception at the time of the deed that
the landowner’s royalty under a lease would always be 1/8. Id. at
*5. The reservation, it pointed out, referred to “the” 1/8 royalties
“paid the land owner,” indicative, according to the court, of a
royalty that “floats” according to the size of the royalty contained
in the lease. Id. Moreover, and significantly, the deed agreed that

the “1/8 royalties” of both grantors and grantees would be pooled
and shared equally, confirming the court’s interpretation. Id.

COURT ENFORCES AREA OF MUTUAL INTEREST DESCRIBED
BY MAP OUTLINE

The court in Anderson Energy Corp. v. Dominion Oklahoma
Texas Exploration & Production, Inc., No. 04-14-00170-CV,
2015 WL 3956212 (Tex. App.—San Antonio June 30, 2015,
no pet. h.), reversed the trial court’s summary judgment for
Dominion Oklahoma Texas & Production, Inc. and HighMount
Exploration & Production, LLC (collectively, HighMount) against
Anderson Energy Corp. and Ellersly, Inc. (collectively, Anderson)
that had held unenforceable the provisions of an operating
agreement alleged by Anderson to be binding on HighMount.

In 1980 William Perlman had sold Sun Gas Co. (Sun Gas) an
undivided one-half interest in certain producing and non-
producing oil and gas leases he owned in Edwards, Crockett,
Sutton, and Terrell Counties in West Texas. Id. at *1. Their
agreement for the sale incorporated a joint operating agreement
(JOA) governing the exploration, development, and operation of
interests within the “Contract Area” described in Exhibit A to the
JOA. Id. at *2. “Exhibit A identifies the ‘land and leases subject
to [the] Agreement’ as ‘all interest of [the] parties in the land
located within the areas outlined on the attached plats marked
Exhibits A-1 through A-8.’” Id. (alterations in original). Eight
maps were attached to Exhibit A, on which an area was noted as
a named area of mutual interest (AMI) and outlined with hash
marks, with smaller areas identified by dots. Id. The JOA, on a
printed 1977 AAPL Model Form, included the printed preferential
right to purchase, under which a party desiring to sell any or all of
its interest was required to offer the other the right to purchase
before selling to another. Id. It also included an additional
typewritten provision, characterized by the court as an AMI
provision, that if a party should acquire a leasehold, mineral, or
fee interest in any land in the Contract Area, the party acquiring
the interest must notify the other parties and grant them the right
to purchase an undivided interest in proportion to their interest
under the JOA. Id. The printed form of the JOA provided two
alternatives for its term: either so long as a lease subject to the
agreement remained in effect or so long as production established
under the agreement continued. Neither alternative had been
chosen.

In 2007 Dominion Oklahoma Texas Exploration & Produc-
tion, Inc. (Dominion) had succeeded to the Perlman interests, and
Anderson had succeeded to the Sun Gas interests. Shortly before
Dominion sold its interests to HighMount Exploration & Produc-
tion, LLC on July 31, 2007, Anderson sued Dominion for having
breached the AMI provision of the JOA during preceding years by
acquiring leases and other interests within the Contract Area, on
which it had drilled numerous gas wells, without notifying
Anderson and giving Anderson the opportunity to participate. Id.
After the closing of Dominion’s sale, it sued HighMount for
breaching the preferential right provision of the JOA. The trial
court granted summary judgment to HighMount on the basis that
the JOA was limited to the original interests owned by Perlman
and Sun Gas at the time of their 1980 agreement and that the JOA
was terminable at will by either party because no specific term
had been selected. Id.
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The court of appeals rejected HighMount’s argument,
evidently relied on by the trial court, based on the fact that the
body of the JOA used present tense language in reciting that the
parties “are owners” of oil and gas leases and interests intended
to be developed under the agreement. Id. at *3. The parties’
addition of the AMI provision showed that they contemplated
future acquisitions, and HighMount’s interpretation would render
that provision ineffective. That and Exhibit A’s reference to the
“Land and Leases” indicated the parties’ intention to include
interests acquired in the future within the areas depicted on the
maps. Id. at *6.

The court further held that the JOA was not terminable at will
because of its failure to provide a specific term. Instead, a
reasonable term should be implied into the JOA, the duration of
which was a question of fact to be determined on remand. Id.
at *8.

HighMount forcefully argued that its own motion for
summary judgment should have been granted because the JOA’s
description of the Contract Area did not meet the requirements of
the statute of frauds. Id. The maps constituting the land
descriptions were small scale and, the affidavit of HighMount’s
expert surveyor pointed out, the hash marks stretched across
hundreds of yards in width and did not always coincide with
survey lines. Id. at *10. Anderson’s experts, however, a geologist
and a surveyor, testified by affidavit that they would have no
difficulty in locating the marked boundaries on the ground, either
following survey lines or, where the hash marks did not follow a
survey boundary, following a straight line between two known
points. Id. at *10–11. The maps, with such an explanation of how
to interpret them, provided in the court’s view a sufficient nucleus
of a property description to enable a person familiar with the area
to locate the land. Id. at *12.

The court went on to hold that HighMount was not entitled
to summary judgment on the waiver and laches defenses it
asserted. Anderson, HighMount argued, had waived the AMI
provision when Anderson itself had engaged in acquisitions
without offering them to HighMount and its predecessors and had
failed to enforce the preferential right on previous occasions. Id.
A fact issue existed, the court concluded, whether Anderson’s
conduct had been so inconsistent with an intent to rely on the AMI
and preferential right provisions as to amount to a waiver of that
right. Laches did not apply to Anderson’s breach of contract
claims that were filed within the applicable statute of limitations.
Id. at *13.

EQUITABLE FORFEITURE OF OPERATING FEES SUSTAINED AS
REMEDY FOR MANAGING JOINT VENTURER’S BREACH OF
FIDUCIARY DUTY

In Dernick Resources, Inc. v. Wilstein, No. 01-13-00853-CV,
2015 WL 3981772 (Tex. App.—Houston [1st Dist.] June 30,
2015, no pet. h.), the court considered the damages to which the
Wilsteins, joint venturers with Dernick Resources, Inc. (Dernick)
in the ownership of two Kansas gas fields, the McCourt Field and
the Bradshaw Field, were entitled as a result of Dernick’s breach
of its fiduciary duty to the Wilsteins.

Dernick and the Wilsteins had together owned 25% of the
working interest in the McCourt Field when, in 1996, Dernick had
the opportunity to acquire the remaining 75% from Snyder Oil

Corp. (Snyder). Id. at *2. Dernick failed to properly notify the
Wilsteins of their right to participate in the Snyder acquisition
and, without informing the Wilsteins, imposed a production
payment on the Wilsteins’ interest, as well as Dernick’s own
interest, to finance the acquisition. In 1998 Dernick sold both its
own interest in the Bradshaw Field and that of the Wilsteins,
receiving cash and an overriding royalty in future production,
without disclosing the sale or accounting to the Wilsteins for their
share of the sale proceeds. Id. An earlier appeal established that
Dernick had breached its fiduciary duty, as manager of the joint
ventures with the Wilsteins, and that the Wilsteins were not barred
by limitations from claiming damages. This appeal resulted from
a jury trial and a subsequent bench trial on the issues of causation
and damages. Id. at *3.

With respect to the McCourt Field, the jury found that the
Wilsteins has suffered no damages as a result of the loss of their
opportunity to acquire a portion of the Snyder interest and in fact
would have lost money if they had participated in the acquisition.
The trial court nevertheless awarded the Wilsteins about $1.7
million as an “equitable fee forfeiture.” Id. at *4. The Snyder
acquisition had enabled Dernick to appoint an affiliate, which the
court called Dernick’s “alter ego,” as operator of the field, and
Dernick had collected some $15 million in fees for its services in
operating the field, of which the Wilsteins’ share was the $1.7
million figure. Id. at *8. The trial court had not abused its
discretion in making this award, the court of appeals held. The
remedy of fee forfeiture is available only for “clear and serious”
violations of fiduciary duty, the court recognized. Id. at *10.
Dernick’s taking the opportunity to enrich itself at the expense of
its joint venturers was evidence that its breach of fiduciary duty
was serious and grave, it remarked. Id. at *11. In response to
Dernick’s argument that the Wilsteins would have been required
to pay for similar services in any event, the court observed that
Dernick’s ability to charge those fees for itself was the result of its
misconduct. Id. at *13. That the Wilsteins had no legal remedy for
damages as a result of Dernick’s failure to afford them the
opportunity to participate in acquiring the Snyder interest did not
bar the equitable fee forfeiture—its purpose was not to
compensate the Wilsteins for financial loss but to protect the
fiduciary relationship. Id.

The court went on to reverse the trial court’s denial of
$750,000 in damages found by the jury to have been generated by
the Bradshaw Field joint venture. Dernick argued that the
Wilsteins had not included a claim for those damages in their
pleadings and that it was unsupported by evidence. Id. at *19. The
Wilsteins’ request in their petition for an accounting was
sufficient, in the court’s view, and any deficiency in the evidence
to support the damage award was attributable to Dernick’s failure
to provide information it was required to furnish the Wilsteins.
Id. at *20.

DEED CONSTRUED TO HAVE CONVEYED 1/4 OF ROYALTY,
NOT 1/4 ROYALTY INTEREST IN TOTAL PRODUCTION

The court in Leal v. Cuanto Antes Mejor LLC, No. 04-14-
00694-CV, 2015 WL 3999034 (Tex. App.—San Antonio July 1,
2015, no pet. h.) (mem. op.), construed a 1988 deed by David
Martin Phillip and his wife, Marguerite W. Phillip, predecessors
to the interest of Cuanto Antes Mejor LLC (Cuanto), to the Leals,
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conveying a 40-acre tract and containing the following reservation
and conveyance with respect to minerals and royalty:

[T]here is reserved and excepted unto Grantors herein,
their heirs and assigns, all of the oil, gas and other
minerals in, on and under and that may be produced
from the above described property except an undivided
one-fourth (1/4) non-participating royalty interest here-
inafter specifically conveyed to Grantees . . . .

There is specifically conveyed to Grantees herein,
their heirs and assigns, an undivided one-fourth (1/4)
interest in and to all of the royalty paid on the production
. . . of oil, gas and any and all other minerals. The
interest conveyed unto Grantees shall be a non-
participating royalty interest and Grantees shall not be
required to join in the making of any oil, gas or other
mineral lease or leases, . . . but shall be entitled to a non-
participating interest in and to any royalty paid from the
production . . . of oil, gas and any and all other minerals.

Id. at *3 (alterations omitted) (emphasis omitted).
After the Leals received division orders, they filed suit for a

declaratory judgment, evidently claiming they were entitled to
one-fourth of total oil and gas production (although their petition
appears not to have been very precise in describing the interest
they claimed). Id. at *1. Cuanto counterclaimed for a declaration
that the Leals were entitled to only one-fourth of the royalty
provided for in an oil and gas lease Cuanto had executed. The trial
court granted summary judgment to Cuanto, and the court of
appeals affirmed. Id.

Notwithstanding that the deed had first referred to the Leal
interest as a one-fourth royalty interest, which by itself would
connote an interest consisting of one-fourth of all production, the
Cuanto reservation was of all of the minerals except the royalty
interest “hereinafter conveyed” to the grantee. Id. at *4. The next
paragraph unambiguously quantified the Leal interest as one-
fourth of the royalty, i.e., a “floating” interest whose owner is
entitled to a share of production equal to the stated fraction times
the royalty retained in the lease. Id.

PARTITION DEED CONSTRUED TO HAVE PARTITIONED
MINERALS IN TRACT APPARENTLY EXCLUDED FROM LAND
DESCRIPTION

The court in Janssen v. Janssen, No. 13-13-00532-CV, 2015
WL 4116671 (Tex. App.—Corpus Christi July 2, 2015, no pet. h.)
(mem. op.), affirmed a summary judgment in favor of David
Janssen against his brother Donald Janssen, adjudicating title to
the mineral estate of a 20-acre tract of land in DeWitt County,
Texas.

The 20-acre tract was part of a larger 45-acre tract that had
been owned by the brothers’ mother, Helen Janssen. David owned
the entire interest in the surface of the 20-acre tract, which Helen
had given him before she died. The brothers owned the surface of
the other 25 acres of the 45-acre tract and the minerals underlying
the entire 45 acres in equal shares, one-half each, by devise from
their mother. In 1993 David and Donald executed a partition
deed, partitioning their interests in three tracts, so that Donald
would own the entire interest in the first and third tracts and David
would own the entire interest in the second tract. Id. at *1. The

first and third tracts were not at issue in the case. The partition
deed described the second tract as:

TRACT NO. TWO - BEING that certain tract or parcel
of [sic] located in DeWitt County, Texas, described as
follows, to-wit:
[metes and bounds description of the 45-acre tract]
LESS HOWEVER 20.000 ACRES, TO-WIT:
[metes and bounds description of the 20-acre tract in
controversy].

Brief of Appellant Donald J. Janssen at *3, Janssen, No. 13-13-
00532-CV (Tex. App.—Corpus Christi Dec. 30, 2013), 2013 WL
6922443. David filed suit against Donald and was granted a
summary judgment declaring that the partition deed vested David
with the entire interest in the minerals in the 20-acre tract. 2015
WL 4116671, at *2.

In upholding the summary judgment the court of appeals
explained that there was no language of exclusion or reservation
in the partition deed; the 20 acres had, according to the court,
been referenced in a separate paragraph because of the gift deed
from Helen to David. Id. at *3. To accept Donald’s argument that
he gave up his land and mineral interest in the 25-acre tract shared
with his brother but reserved his mineral interest in the tract David
already owned would lead to an absurd result, it said. Id. David
and Donald did not “execute a reservation” in the partition deed;
therefore, Donald gave up his claim to the minerals in the 20-acre
tract. Id.

How the partition deed operated on land that appears clearly
to have been expressly excluded from the description of the land
being partitioned, and why a reservation to Donald of minerals
from land excluded from the deed was necessary for him to
remain vested with his interest, is unclear.

OPERATIONS BY UNAPPROVED FARMOUTEE HELD TO HAVE
PERPETUATED LEASE

The court in Clayton Williams Energy, Inc. v. BMT O&G TX,
L.P., No. 08-14-00133-CV, 2015 WL 4134577 (Tex. App.—El
Paso July 8, 2015, no pet. h.), reversed the trial court’s judgment
that an oil and gas lease covering land in Reeves County, Texas,
had terminated at the end of its primary term.

BMT O & G TX, L.P. (BMT) and affiliates had executed the
lease to Chesapeake Exploration, L.L.C. (Chesapeake) in 2008.
The lease included a fairly typical habendum clause providing that
it would remain in effect for a primary term of three years and so
long thereafter as drilling operations were being conducted “as
hereinafter provided,” or oil or gas was being produced in paying
quantities. Id. at *1. It also provided that no assignment could be
made without the lessors’ consent, not to be unreasonably
withheld, other than to certain categories of entities including
“AMI partners.” Id. Further, the lease specified that the “Lessee
shall be designated Operator as to all operations” on the premises
and would “remain primarily liable” to the lessors for all legal and
contractual obligations to the lessors as such. Id. at *2.

The primary term of the lease expired on June 1, 2011.
Chesapeake had entered into a farmout agreement, dated
March 1, 2011, with Clayton Williams Energy, Inc. (Clayton
Williams) under which the parties called themselves “AMI
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partners” and under which Clayton Williams would drill wells in
order to earn assignments of 75% of Chesapeake’s lease acreage.
Id. Clayton Williams was drilling on the BMT lease at the end of
the primary term. After learning of the drilling operations the
lessors notified Chesapeake and Clayton Williams by letter that
the Chesapeake-Clayton Williams farmout had breached the lease
and that since Chesapeake was the only authorized operator and
no authorized operator had begun drilling before the end of the
primary term, the lease had expired. Id. at *3. After the lessors
filed suit in trespass to try title, the trial court held that because
Clayton Williams’s drilling operations were unauthorized by the
lease, they had not perpetuated it. Id. at *4.

As the court of appeals framed it, the disposition of the
appeal rested on one question: Did the lease allow Chesapeake to
assign its drilling rights to Clayton Williams without asking the
lessors’ permission? The lease unambiguously gave Chesapeake
that right, the court held. Id. at *5.

The lease allowed assignments to “AMI partners,” which the
litigants agreed meant parties to an agreement “describ[ing] a
geographic area within which they agree to share additional leases
acquired by any of them in the future.” Id. at *6 (quoting
Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 S.W.2d 903, 905
(Tex. 1982)). Chesapeake and Clayton Williams were AMI
partners under their farmout agreement, in the court’s view,
simply because their agreement created that relationship,
notwithstanding that the purpose of the “AMI partners” exception
would seem to be, as the lessors argued, only to protect the lessee
with respect to obligations to such “partners” existing at the time
of the lease. Id.

The lessors principally maintained that because the lease
required the lessee to be the “designated Operator,” any drilling
operations under the lease had to be conducted by the lessee,
which was Chesapeake unless and until the lease was actually
assigned. Id. at *7. The “designated Operator” clause, they
argued, prohibited operations by that who might eventually earn
an assignment of the leasehold but that is not yet the lessee. Id.

The court of appeals disagreed. It pointed to a sentence of the
lease’s “operator” clause directing that any assignments to third
parties set forth the paragraph’s requirements. This was, the court
said, an indication that operational or “drilling” rights could be
assigned, although that sentence might be more aptly regarded as
a recognition that the lease itself was assignable but that the
current lessee remained prohibited from delegating the right to
operate. Id. The purpose of the clause was for Chesapeake to
oversee and remain primarily liable for operations, the court
explained. Id. at *8. Chesapeake could assign Clayton Williams
the right to drill separately from an assignment of its leasehold, in
the court’s analysis, and had done so by way of the farmout
agreement. Id.

Editor’s Note: The reporter’s law firm is involved in this
case on behalf of the lessors.

JUDGMENT DECLARING MINERAL DEED VOID HELD TO BAR
SUBSEQUENT CLAIMS

Orca Assets, G.P., L.L.C. v. Dorfman, Nos. 02-14-00056-CV,
02-14-00057-CV, 2015 WL 4389056 (Tex. App.—Fort Worth
July 16, 2015, no pet. h.), addressed competing claims to the

mineral estate of a 200-acre tract in Karnes County, Texas. The
contestants were the successors to the interest of Mary Moravitz,
who acquired the land in 1901 (the Moravitz claimants), and
JPMorgan Chase Bank, as trustee of the Red Crest Trust,
successors to the interest of H. J. McMullen and his wife, Susie
McMullen, and the trustee’s oil and gas lessee, Orca Assets, G.P.,
L.L.C. (collectively, McMullen claimants).

In 1929 Mary Moravitz and her husband purportedly
executed a deed conveying 15/16 of the minerals to H. J.
McMullen, whereupon McMullen conveyed to McMullen Oil &
Royalty Co. (McMullen Oil) the executive right to lease for oil
and gas and the right to bonus and delay rental payments,
reserving to himself the right to receive royalty payments. Id. at
*1. After the death of H. J. McMullen in 1934 and that of Susie
McMullen (later Langille) in 1938, the reserved royalty interest
passed to the Fort Worth National Bank, as trustee under Susie’s
will of a trust referred to by the court as the Langille Trust. Id.

In 1943 Mary Moravitz and her sons filed a lawsuit against
McMullen Oil seeking to cancel the 1929 deed, alleging it had
been forged and procured by fraud. Id. McMullen Oil filed a
disclaimer as an answer, acknowledging the plaintiffs’ ownership.
The district court entered an order in 1944 that “cancelled and
held for naught” the 1929 deed. Id. at *2. The suit that resulted in
this appeal ensued when, in 2010, the trustee of the Red Crest
Trust, to which Susie McMullen Langille’s grandchildren had
conveyed any mineral interests they owned in 1985, and the
successors to Mary Moravitz’s interest both executed oil and gas
leases. Id. The trial court entered an order that the 1944 judgment
was enforceable against all parties, that the 1929 deed was void,
and that the successors to the McMullen interest could not
establish the defense of bona fide purchaser for value without
notice of the conflicting Moravitz claim. Id. The court of appeals
affirmed.

The McMullen claimants’ principal argument was that the
1944 judgment was void because the Moravitzes had failed to join
as defendants all parties owning interests—specifically the trustee
of the Langille Trust. Id. at *3. The court disagreed, holding that
the Langille Trust was made a party to the 1944 judgment through
the doctrine of virtual representation. Id. at *4. That doctrine
applies, the court observed, to bind a litigant not named as a party
when there is an identity of interest between the litigant and a
named party to the judgment and the litigant’s privity of interest
appears from the record. Id. Uncontroverted facts recited by the
court established from the record that the trustee of the Langille
Trust had owned and controlled McMullen Oil and that the
Langille Trust’s interests in the suit were dependent on and
aligned with those of McMullen Oil, so that the requisite identity
of interests existed in order for the Langille Trust to be bound by
the judgment. Id. at *6.

The 1944 judgment was not recorded in the Karnes County
public records until 1991, and the trustee of the Red Crest Trust
argued that it therefore was not on constructive notice of it and
could establish that it was a bona fide purchaser for value under
the 1929 deed. Id. at *8. The court disagreed. A party cannot be
a bona fide purchaser for value under a void deed, the court
pointed out. Id. Regardless of whether the deed was void or only
voidable at the time of its execution in 1929, it was cancelled and
void from the time of the 1944 judgment forward, the court held,
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and was ineffective to pass title even to any alleged innocent
purchasers. Id. at *9.

LANDOWNER HAD STANDING TO ASSERT SURFACE DAMAGE
CLAIM BUT WAS BARRED BY LIMITATIONS

Ranchero Esperanza, Ltd. v. Marathon Oil Co., No. 08-14-
00152-CV, 2015 WL 4504947 (Tex. App.—El Paso July 24,
2015, no pet. h.), involved significant surface damage to land in
Crockett County, Texas owned by Ranchero Esperanza, Ltd.
(Ranchero Esperanza) caused by salt water flowing from Olson
Unit Well No. 812 (Well 812).

The well had been plugged by Marathon Oil Co. (Marathon),
then the operator, in 1989. Ranchero Esperanza acquired the land
in 2004. Id. at *1. Applying the well-settled rule that a cause of
action for surface injury belongs to the owner at the time the
injury occurs, the trial court granted summary judgment to
Marathon on the basis that Ranchero Esperanza lacked standing
to complain of Marathon’s alleged defective plugging. Id. The
court of appeals disagreed and reversed that judgment. Ranchero
Esperanza did not sustain any surface damages until salt water
was released from Well 812 onto the surface in July 2008, and
any cause of action did not accrue until that time, the court held.
Id. at *2. The prior landowner’s rights were not invaded when
Marathon installed the plug in 1989, but rather the current
landowner’s rights were invaded in 2008 when the plug allegedly
failed. Id.

The court went on, however, to sustain Marathon’s cross-
appeal of the trial court’s denial of its motion for summary
judgment on grounds other than lack of standing. Ranchero
Esperanza’s claim was barred, it held, by the two-year statute of
limitations. The successor operator, Aspen Operating Co., had
discovered the salt water flowing from the well on July 20, 2008,
and had begun repair and remediation work. Ranchero Esperanza
did not learn of the leak until July 28, 2008, when its foreman saw
men and equipment in the area of the well and went over to
investigate. Id. Ranchero Esperanza filed suit on July 27, 2010.
As a general rule, the court pointed out, “a cause of action accrues
[for limitation purposes] when a wrongful act causes some legal
injury, even if the fact of injury is not discovered until later, and
even if all resulting damages have not yet occurred.” Id. at *4.
Marathon’s summary judgment proof established that on July 20,
2008, a large amount of salt water was flowing from Well 812
onto the surface. Id. at *8. The discovery rule, which can delay
the commencement of the period of limitations until the plaintiff
discovers the injury, did not apply, the court further concluded.
Id. The discovery rule only applies where the injury is inherently
undiscoverable, and surface damages arising from salt water
emerging from a well are simply not that type of injury. Id.

LEGISLATURE CLARIFIES STATE PREEMPTION OF
MUNICIPAL REGULATION OF UNDERGROUND OIL AND GAS
OPERATIONS, SUBORDINATES SURFACE MORTGAGE LIENS
THAT INCLUDE MINERAL INTERESTS TO OIL AND GAS
LEASES

The most noteworthy action of the 2015 regular session of the
Texas legislature relating to oil and gas undoubtedly was its
enactment of House Bill 40, 84th Leg., Reg. Sess., 2015 Tex.
Sess. Law Serv. ch. 30 (codified at Tex. Nat. Res. Code Ann.

§ 81.0523) (effective May 18, 2015). Largely a response to the
City of Denton’s enactment of an ordinance prohibiting hydraulic
fracturing of wells within its city limits, the Act broadly prohibits
municipalities and other political subdivisions from banning,
limiting, or regulating oil and gas operations, except for
commercially reasonable measures regulating above-ground
activity. See Tex. Nat. Res. Code Ann. § 81.0523(b), (c).

Under House Bill 2207, 84th Leg., Reg. Sess., 2015 Tex.
Sess. Law Serv. ch. 461 (to be codified at Tex. Prop. Code Ann.
§ 66.001) (effective Jan. 1, 2016), the foreclosure of a mortgage
on a surface tract that includes minerals underlying the land does
not extinguish an oil and gas lease that is subsequent to the
mortgage if the lease was recorded before the foreclosure sale.
The foreclosure sale does extinguish the oil and gas lessee’s right
to use the surface, and any royalty and other lease benefits
accruing to the mortgagor pass to the purchaser at the foreclosure
sale. The legislation seems vulnerable to challenge as an
unconstitutional taking insofar as it may affect mortgages in
existence at the time of its enactment.

W E S T  V I R G I N I A  —  M I N I N G /
O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

FEDERAL COURT DENIES SUMMARY JUDGMENT IN CWA
CASE AND WILL CONSIDER WHETHER VALLEY FILLS ON
RECLAIMED LANDS CAN BE POINT SOURCES

The U.S. District Court for the Southern District of West
Virginia granted in part, and denied in part, a motion for summary
judgment filed by three environmental groups, the Ohio Valley
Environmental Coalition, the West Virginia Highlands Conser-
vancy, and the Sierra Club, in a case against a natural resources
land company filed under the citizen suit provisions of the federal
Clean Water Act (CWA), 33 U.S.C. § 1365. See Ohio Valley
Envtl. Coal., Inc. v. Pocahontas Land Corp., No. 3:14-cv-11333
(S.D.W. Va. May 7, 2015). At the same time, the court also
denied the land company’s motion for summary judgment.

In 1986, the land company acquired two tracts of land in
Mingo County, West Virginia, both of which included valley fills
from prior surface mining activities. Slip op. at 4. When mining
activities were ongoing, water discharges from sediment ponds
below the valley fills were regulated by National Pollutant
Discharge Elimination System (NPDES) permits issued by the
West Virginia Department of Environmental Protection
(WVDEP). By 2006, discharges from the sediment ponds were no
longer covered by any NPDES permit because the WVDEP had
granted final Phase III bond releases for the mining operations. Id.
at 7. Based upon water samples collected on behalf of the
plaintiffs in 2012, the parties determined that water discharged
from the valley fills had elevated levels of conductivity, sulfates,
calcium, magnesium, and total dissolved solids (TDS), and the
discharges were the only likely source of elevated pollution levels
in the relevant watersheds. Id. at 6. While the court found that the
plaintiffs had standing and that the court had jurisdiction over the
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matter, it denied both the plaintiffs’ and the defendant’s motions
for summary judgment. The court found that material issues of
fact remain as to whether the valley fills are “point sources” under
the CWA. Id. at 12.

FEDERAL COURT HOLDS THAT COAL COMPANY REMAINS
SUBJECT TO CWA WHERE NEW STATE STANDARDS HAVE
NOT BEEN APPROVED BY THE EPA AND WVDEP HAS NOT
MODIFIED COMPANY’S NPDES PERMITS AND FINDS THAT
COMPANY VIOLATED AT LEAST ONE PERMIT BY
DISCHARGING IONIC POLLUTION INTO TWO CREEKS

The U.S. District Court for the Southern District of West
Virginia granted a motion for partial summary judgment brought
by three environmental groups, the Ohio Valley Environmental
Coalition, the West Virginia Highlands Conservancy, and the
Sierra Club, against a mining company, Fola Coal Company, LLC
(Fola), finding that the groups could bring a citizen suit under the
CWA and that the court had jurisdiction over such a case. See
Order Partially Granting Plaintiffs’ Motion for Summary Judg-
ment on Jurisdictional Issues, Ohio Valley Envtl. Coal. v. Fola
Coal Co., LLC, No. 2:13-cv-21588 (S.D.W. Va. May 22, 2015).

Around the same time, the court denied Fola’s motion for
summary judgment on the question of liability under the CWA,
finding that most of the company’s arguments in favor of sum-
mary judgment, such as whether conductivity is a pollutant
subject to regulation under the CWA, had already been consid-
ered and rejected by the court. See Order Denying Defendant’s
Motion for Summary Judgment, OVEC v. Fola, No. 2:13-cv-
21588 (S.D.W. Va. May 29, 2015). Fola also argued that two
recent enactments by the West Virginia legislature, House Bill
2283 and Senate Bill 357, clarified West Virginia’s water quality
standards and retroactively changed the narrative water quality
standards that WVDEP had made a part of the company’s NPDES
permits. The court rejected this argument and held that these
legislative clarifications have no effect under federal law until
they are separately approved by the U.S. Environmental Protec-
tion Agency (EPA). Order Denying Defendant’s Motion for
Summary Judgment, supra, at 8. The court also noted that even if
the EPA approved the changes to West Virginia’s water quality
standards, such changes do not automatically apply retroactively;
rather WVDEP would have to modify the Fola’s NPDES permits
and incorporate the new standards into the individual permits. Id.
at 9–10.

In a later ruling on the same case, the court, after conducting
a bench trial regarding jurisdiction and liability, ruled that the
environmental groups had established, by a preponderance of
evidence, that Fola had committed at least one violation of its
permits for two of its coal mines by discharging ionic pollution
into two creeks. See Ohio Valley Envtl. Coal. v. Fola Coal Co.,
Nos. 2:13-cv-21588, 2:13-cv-16044, 2015 WL 4772351, at *31
(S.D.W. Va. Aug. 12, 2015). After a lengthy review of the
scientific evidence presented by the environmental groups, Fola,
and WVDEP, the court found that all of the expert witnesses
agreed that high conductivity is materially contributing to
biological impairment in the two creeks and that the conductivity
levels in Fola’s discharges into the two creeks far exceeded
thresholds identified by the EPA, and that Fola’s operations were

the only land use near these creeks that could have caused the
impairment of the water quality. Id. at *29–30.

EMPLOYEES WHO REPORT PERMIT VIOLATIONS UNDER
WEST VIRGINIA WATER POLLUTION CONTROL ACT MAY BE
PROTECTED FROM DISCHARGE BY EMPLOYERS EVEN IF
EMPLOYEES ARE AT-WILL EMPLOYEES

The West Virginia Supreme Court of Appeals has determined
that an at-will employee who reported permit violations under the
West Virginia Water Pollution Control Act (WPCA), W. Va.
Code §§ 22-11-1 to -30, complained to his or her employer about
the permit violations, and is later discharged by the employer has
established prima facie evidence of an illegal discharge from
employment because the WPCA is a “substantial public policy”
under West Virginia law. See Frohnapfel v. ArcelorMittal USA
LLC, 772 S.E.2d 350, 358 (W. Va. 2015). Under West Virginia
law, employers cannot discharge an at-will employee if the
discharge was motivated by a desire to contravene public policy.
The court first recognized this exception to the common law
doctrine of at-will employment in Harless v. First National Bank,
246 S.E.2d 270 (W. Va. 1978), and has since determined that
employees reporting violations of the West Virginia Mine Safety
Act, the Wage and Hour Act, the Workers’ Compensation Act,
and the Consumer Credit and Protection Act were protected from
at-will discharge. See Frohnapfel, 772 S.E.2d at 355 (citing
Birthisel v. Tri-Cities Health Services Corp., 424 S.E.2d 606, 611
(W. Va. 1992)).

STATUTE OF FRAUDS DOES NOT PREVENT ENFORCEMENT
OF ORAL SETTLEMENT AGREEMENT BETWEEN MINERAL
OWNERS

The West Virginia Supreme Court of Appeals has affirmed
a trial court decision to enforce an oral settlement agreement in a
dispute between two mineral owners, rejecting the argument by
one of the mineral owners that enforcement of the agreement
would violate the statute of frauds. See Bartlett v. Lipscomb, No.
14-0278, 2015 WL 1740942 (W. Va. Apr. 9, 2015) (unpub-
lished), aff’g No. 12C27, 2014 WL 7772250 (W. Va. Cir. Ct.
Mar. 6, 2014). The plaintiff and the defendant had inherited their
mineral interests in 2002. In 2011, the parties signed an instru-
ment titled “Acknowledgment of Distribution Agreement” in
which the plaintiff agreed to assign certain stocks and other
personal property to the defendant in exchange for the defendant
conveying her mineral interests to him. 2015 WL 1740942, at *1.

In 2012, the plaintiff filed suit against the defendant, alleging
that she had failed to fulfill her part of the agreement. In her
answer, the defendant asserted that the agreement was unenforce-
able because it lacked consideration and had been obtained by the
plaintiff through fraud and misrepresentation regarding the value
of the mineral interests. Id. The trial court ordered the parties to
engage in mediation. An agreement was reached and the plain-
tiff’s counsel prepared a settlement agreement and certain deeds
for the mineral interests, but the plaintiff refused to sign either the
agreement or the deeds and then fired his counsel. Id. at *1–2. The
plaintiff then hired new counsel and filed an amended complaint.
The defendant responded that the matter had been resolved at
mediation and that the parties had settled their claims. Id. at *2.
The trial court determined that the parties had reached an oral
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settlement agreement and entered an order enforcing the agree-
ment. The plaintiff appealed. Id. at *3.

In rejecting the plaintiff’s argument on appeal that the statute
of frauds prevented the enforcement of the oral settlement
agreement, the court noted that while the statute of frauds applies
to contracts for the sale of real property, it does not apply to
agreements to enforce a compromise between litigants. Id. at *4.

FEDERAL COURT DISMISSES LANDOWNERS’ COUNTERCLAIM
AGAINST INTERSTATE PIPELINE COMPANY FOR DAMAGES
OTHER THAN “JUST COMPENSATION” FOR CONDEMNATION
TAKING BECAUSE FEDERAL RULES OF CIVIL PROCEDURE DO
NOT PERMIT COUNTERCLAIMS IN FEDERAL CONDEMNATION
ACTIONS

The U.S. District Court for the Southern District of West
Virginia dismissed a counterclaim filed by a surface owner in a
condemnation action brought by an interstate gas pipeline
company and held that counterclaims are impermissible in federal
condemnation actions, as provided in Fed. R. Civ. P. 71.1(e). See
Columbia Gas Transmission, LLC v. 14.96 Acres, No. 2:14-cv-
27773, 2015 WL 3756710 (S.D.W. Va. June 16, 2015). In
November 2014, Columbia Gas Transmission, LLC filed a
complaint in condemnation against a tract of land located in
Logan County, West Virginia, after its attempts to acquire a
private easement from the tract’s owners failed. The owners filed
an answer and a counterclaim. In addition to seeking just compen-
sation for the condemnation, the defendants also sought “reason-
able royalties” for transporting gas across the tract, as well as
damages for “annoyance and inconvenience” and “for such other
harms, losses and general damages that may exist.” Id. at *1.

The pipeline company moved to strike the counterclaim
under Fed. R. Civ. P. 12(f), arguing that under Fed. R. Civ. P.
71.1(e), the only permissible response to a condemnation action
is an answer and counterclaims are not permitted. 2015 WL
3756710, at *1. The court considered the motion to strike as if it
were a motion to dismiss under Fed. R. Civ. P. 12(b)(6). 2015
WL 3756710, at *2. In granting the motion, the court observed
that the U.S. Court of Appeals for the Fourth Circuit had previ-
ously considered the question regarding the permissibility of
counterclaims in condemnation actions and had held that the
Federal Rules of Civil Procedure do not allow for any responsive
pleading except for an answer. Id. at *4 (citing Wash. Metro. Area
Transit Auth. v. Precision Small Engines, 227 F.3d 224 (4th Cir.
2000)).

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

OSMRE PROPOSES NEW STREAM PROTECTION RULE

The Office of Surface Mining Reclamation and Enforcement
(OSMRE) has proposed a new rule for regulation of coal mining
intended to “better protect streams, fish, wildlife, and related
environmental values from the adverse impacts of surface coal
mining operations and provide mine operators with a regulatory

framework to avoid water pollution and the long-term costs
associated with water treatment.” Stream Protection Rule, 80 Fed.
Reg. 44,436, 44,436 (proposed July 27, 2015). Among many
other requirements, the rule contains a prohibition on mining
within 100 feet of streams and revises existing regulations “to
clearly define ‘material damage to the hydrologic balance outside
the permit area’ and require that each permit specify the point at
which adverse mining-related impacts on groundwater and surface
water would reach that level of damage.” Id. The OSMRE states
the new rule is sought to update standards that are more than 30
years old with more recent scientific knowledge and mining and
reclamation techniques. Id. at 44,438.

Wyoming Senator John Barrasso described the proposed rule
as a “job-crushing, anti-coal rule” that was “designed to help put
coal country out of business.” Mark Wilcox, “Feds Estimate New
Coal Rule Will Kill 460 Jobs, Create 250,” Wyo. Bus. Report
(July 16, 2015). However, the overall potential impact of the new
rule on jobs is reported to be minimal, resulting in 460 jobs lost
in coal country, which would be partially replaced by 250 new
jobs in post-mining restoration. Id. Further, federal officials
indicate that the rule will have minimal effect on Powder River
Basin coal because of the general topography, water features, and
deeper coal seams at Powder River Basin coal mines. Id.

The OSMRE is accepting comments on the proposed rule, the
draft environmental impact statement, and the draft regulatory
impact analysis until September 25, 2015. 80 Fed. Reg. at 44,436.

WYOMING COAL MINES PRESSED ON RECLAMATION COSTS

On May 26, 2015, the Wyoming Department of Environ-
mental Quality (WDEQ) informed Alpha Natural Resources, Inc.
(Alpha), one of the largest coal miners in the Powder River Basin,
that it no longer met the financial criteria for the State’s self-
bonding program. See Declaration of Philip J. Cavatoni on Behalf
of Alpha in Support of First Day Pleadings of Debtors at 15, In re
Alpha Natural Res. Inc., No. 3:15-bk-33896 (Bankr. E.D. Va.
Aug. 3, 2015), ECF No. 6. Self-bonding is a program that allows
mining companies to pay for future reclamation costs without
having to post reclamation bonds, provided companies meet
certain financial criteria. See Wyo. Rules & Regs. ENV LQC
ch. 11, §§ 1–7. Alpha was provided 90 days, until August 24,
2015, to come up with financing to cover its over $400 million in
reclamation obligations. See Declaration, supra, at 15. However,
Alpha has appealed the State’s decision in Campbell County
District Court, questioning the State’s methodology for calculating
its status. Id. The Powder River Basin Resource Council
has intervened to ensure the State upholds its initial decision.
Id. at 16.

On August 3, 2015, Alpha filed for Chapter 11 bankruptcy
protection in the U.S. Bankruptcy Court for the Eastern District
of Virginia. It is not immediately clear how the bankruptcy or any
potential restructuring would affect Alpha’s Belle Ayr and Eagle
Butte mines in Wyoming, which produced a combined 36 million
tons of coal in 2014, and employed 585 people.

News was more positive for Peabody Energy Corp., as the
State recently notified the company it was still eligible for self-
bonding at the three of its Wyoming mines up for review: the
Rawhide and School Creek mines and the Shoshone Coal Corp.
See Benjamin Storrow, “Wyoming Approves Self-Bonding for
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Three Peabody Energy Mines,” Casper Star Trib. Commc’ns
(July 19, 2015). The State is now starting a review of Arch Coal
Inc.’s financials to see if the company still qualifies for the self-
bonding program. Id.

C A N A D A  —  O I L  &  G A S

V I V E K  T . A .  W A R R I E R

J E N N I F E R  A S Q U I N

J A S P R E E T  S I N G H

—  R E P O R T E R S  —

CROWN’S DUTY TO CONSULT NOT TRIGGERED BY GRANTS
OF SUBSURFACE RIGHTS IN SASKATCHEWAN’S RESOURCE
EXTRACTION SCHEME

In Buffalo River Dene Nation v. Saskatchewan (Energy
& Resources), 2015 SKCA 31, the Saskatchewan Court of
Appeal clarified that the grant of subsurface mineral rights in
Saskatchewan, such as an oil sands exploration permit, does not
trigger the Crown’s duty to consult with First Nations. The
decision dismisses the Buffalo River Dene Nation’s (BRDN)
appeal from a dismissal of their application for judicial review of
the Minister of Energy and Resources’ decision to post and issue
exploration permits for bitumen resources in their traditional
territory. The court concluded the duty to consult is not triggered
in the granting of subsurface rights primarily on the grounds that
there is no potential for conflict between the rights conferred by
the permit and the First Nation’s treaty rights.
Permit Process for Subsurface Exploration Rights in
Saskatchewan

Saskatchewan has a two-stage permitting process for mineral
exploration rights. See id. para. 14. The first step requires a party
interested in exploring for certain subsurface minerals to submit
a request to the Minister of Energy. Id. para. 9. The Ministry may
choose to post the lands for public bid and subsequently issue an
exploration permit. Id. The subsurface exploration permit is
issued pursuant to the Petroleum and Natural Gas Regulations,
1969, Sask. Reg. 8/69, on the basis of a bonus bid under section
23.11(b)(ii) of the regulations. Under the regulations “a permittee
has the right, license, privilege and authority to explore for oil and
gas or oil sands or oil shale, as the case may be, within the permit
lands.” 2015 SKCA 31, para. 13 (quoting Sask. Reg. 8/69
§ 23.21(1)). It is clear, however, that a permit does not authorize
the permit holder to access the surface of the lands. Id. para. 14.

Once the subsurface exploration permit is granted, the second
step of the permitting process requires obtaining permission to
enter onto the surface of the land. A surface access permit can be
obtained from the Ministry of Environment. If the permit holder’s
exploration proves commercially viable, the permit holder must
subsequently obtain a lease from the Energy Ministry before
actually extracting the mineral discovered. Id.

Case Background
The BRDN is a Treaty 10 First Nation. Id. para. 1. As a

signatory to Treaty 10, the BRDN members are entitled to hunt,
fish, and trap on lands designated under Treaty 10. Id. In
September 2012, the Minister of Energy and Resources posted oil

sands exploration permits for sale by sealed bid, including lands
covered by Treaty 10. See Buffalo River Dene Nation v. Minister
of Energy & Res., 2014 SKQB 69, para. 5. A copy of the Public
Sale Notice was mailed to the BRDN on that same day. 2015
SKCA 31, para. 9(d). By December 2012, through the permitting
process, the Minister issued two permits to Scott Land & Lease
Ltd. to areas that included Treaty 10 lands. Id. para. 9(e).

The Minister did not consult with the BRDN before posting
or issuing the permits because the Crown believed the duty to
consult is not triggered by either the posting or issuance of the
permits. 2014 SKQB 69, para. 6. The Crown took the position
that the duty to consult could only be triggered by the second
stage of the permitting process: an application for a surface access
permit. 2015 SKCA 31, para. 16. The Crown argued that the duty
to consult only arises from a surface access permit because Treaty
10 rights can only be exercised on the surface and thus it is only
at this stage that a potential for conflict may arise. Id.

Members of the BRDN expressed concern that the Crown
permitting bitumen exploration in the area without first carrying
out the duty to consult could have the potential to negatively
affect a broad area. Id. para. 6. Accordingly, the BRDN argued
that the Crown’s duty to consult had been triggered by the posting
and issuance of the subsurface exploration permits because it
would affect their ability to practice their Treaty 10 rights, such as
hunting, fishing, and trapping. Id.

Court of Queen’s Bench Decision
The Saskatchewan Court of Queen’s Bench dismissed the

BRDN’s claim for judicial review of the Ministry’s issuance of
the permits, determining that the Crown owes no duty to consult
a Treaty 10 First Nation when posting or issuing the oil sands
exploration permits in the traditional territory of that First Nation.
2014 SKQB 69, para. 50. In its analysis of whether the duty to
consult is triggered by stage 1 of the permitting process, the
court’s reasoning emphasized two points: (1) the nature of the
rights granted by the permit, and (2) the characterization of the
decision by the Minister to post the permits for sale.

In determining the nature of the rights granted by the
subsurface exploration permit, it is significant that the permits do
not provide authorization for the permit holder to go onto the land
and conduct exploration. Id. para. 38. Rather, the permit holder
must move to stage 2 of the permitting process if it wishes to
pursue work on the surface of the land. Id. The surface access
permit is obtained independent from the Minister of Energy and
without regard to the existence of the subsurface permits. Id.
para. 39. In the end, the BRDN failed to show a connection
between the granting of subsurface exploration permits and a
potential adverse effect on the First Nation’s Treaty 10 rights. Id.
para. 46.

In its characterization of the decision by the Minister to post
and issue the permits, the court described the decision as an
administrative process rather than a strategic or high-level
decision. Id. para. 37. The Minister cannot make a decision that
could affect the use of the land unless a later and independent step
is taken. Id. para. 46. Because the subsurface permit posting and
issuance did not amount to decisions that could affect the use of
the land in a manner that could impact Treaty 10 rights, it did not
trigger a duty to consult.
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Court of Appeal Decision
At issue on appeal was whether the Crown’s posting and

issuance of subsurface exploration permits triggered the Crown’s
duty to consult. 2015 SKCA 31, para. 32. The court of appeal
agreed with the lower court and dismissed the BRDN’s appeal for
judicial review of the Minister’s granting of the permits. Id.
para. 2. Essentially, the court of appeal found no duty to consult
because the concerns of the BRDN were premature and
speculative. Id. para. 93. Only when the permit holder decides to
develop a project for proposed exploration or development of the
underlying minerals, which requires surface access, can Treaty 10
rights possibly be engaged and consultation be required. Id.
para. 92. Although the issuance of subsurface exploration permits
is the first stage of exploring mineral potential in a region, it is
still an early stage in the process under Saskatchewan’s two-stage
regime and it remains unknown whether a surface access permit
would even be issued. Id. para. 87.

The court’s analysis on whether the duty to consult is
engaged by the Minister’s grant of subsurface exploration permits
uses the three-prong test for triggering the duty to consult from
Haida Nation v. British Columbia (Minister of Forests), 2004
SCC 73, and Rio Tinto Alcan Inc. v. Carrier Sekani Tribal
Council, 2010 SCC 43. See 2015 SKCA 31, para. 35. The three
requirements for establishing a duty to consult are (1) Crown
knowledge, (2) contemplated Crown conduct, and (3) a causal
link. Id.

When a potential claim or right is set out in a treaty, the
Crown is automatically imputed with knowledge, so this element
of the test is met. Id. para. 36. The second element of the test is
also met because the decision to post and issue the permits in the
first stage of the permit process is considered conduct within the
broad meaning of this part of the test, and this was conceded by
the Crown. Id. para. 37. The final requirement of the test is the
causal link demonstrating the potential that the conduct by the
government may adversely affect an Aboriginal claim or rights.
Id. para. 38. Following the lower court, the court of appeal
determined that the BRDN could not establish this requirement of
the test for several reasons. Id. para. 83.

First, the court concluded that the mere issuance of the
exploration permits does not meaningfully impact Treaty 10 rights
since the permit only grants subsurface rights and does not
authorize anyone to enter onto the surface of the land. Id.
para. 88. The BRDN’s Treaty 10 rights are exercisable on the
surface of the land and they did not advance a treaty right or
Aboriginal claim to subsurface rights. Id. Essentially, the court
found no intersection or overlap of the two sets of rights, and the
rights granted by the permit do not intrude on Treaty 10 rights
because they do not bear upon the same subject matter. Id.
Second, the BRDN could not establish that a foreseeable impact
on Treaty 10 lands could possibly arise without the occurrence of
the subsequent, second-stage approval from the Crown. Id.
para. 92. Furthermore, the subsurface permit does not guarantee
the granting of the surface access permit required for extraction
of subsurface minerals. Id. para. 96. The court acknowledged that
Canadian case law has a low threshold for finding an adverse
impact to trigger the duty to consult and that actual infringement
of a treaty right is not required, but the threshold must still be
meaningful in that some appreciable or discernible impact must

flow from the government’s conduct. Id. para. 91. Ultimately, the
duty to consult is not triggered at the posting and issuance stage
of the permit process because any adverse impact on treaty rights
is speculative at this stage. See id. para. 102.
Implications on When Duty Arises

This decision provides direction on when the duty to consult
is triggered in the context of resource exploration and extraction.
It indicates that courts are reluctant to recognize a duty to consult
for the sale of mineral rights alone when surface access and other
development is still subject to approval and such activity has not
yet been contemplated. In a two-stage permit process for
subsurface mineral exploration, like Saskatchewan’s, the duty to
consult is not engaged at the first stage of issuing permits because
the Crown’s conduct does not have any possible surface impacts.
As long as a separate surface access permit must be obtained
before any actual surface work can occur, it is unlikely that the
courts will find a duty to consult during dispositions of subsurface
rights. It is only once the Crown authorizes surface activities that
the duty to consult will be triggered. This decision is relevant in
provinces with a two-step permit process similar to Saskatchewan,
such as Alberta and British Columbia, where the issuance of
subsurface mineral rights does not give the permit holder the right
to access the surface. However, it is plausible that the duty to
consult will be triggered in cases where the disposition of
subsurface mineral rights occurs at the same time as surface
exploration and development is being considered or proposed
since that activity may have a foreseeable impact on Aboriginal
rights that is more than speculative.

ALBERTA UPHOLDS THE ENFORCEABILITY OF KNOCK-FOR-
KNOCK ALLOCATION OF LIABILITY IN A STANDARD FORM
DRILLING CONTRACT

In Precision Drilling Canada Ltd. Partnership v. Yangarra
Resources Ltd., 2015 ABQB 433, the Alberta Court of Queen’s
Bench was asked to interpret a standard form industry contract
and rule on the enforceability of “knock-for-knock” liability
provisions contained in the contract. The parties, Precision
Drilling Canada Limited Partnership (Precision) and Yangarra
Resources Ltd. (Yangarra), entered into a contract where they
agreed to a bilateral apportionment of risk, in which each party
generally bears the risk of damage to its own assets, rather than
having risk allocated on the basis of fault. Id. para. 8. In a
summary judgment, the court determined that the liability
provisions were enforceable based on (1) clear wording of the
scope of the provision, (2) the relatively equal bargaining power
and commercial sophistication of both parties, and (3) a lack of
concern over unconscionability or negative consequences for
public policy.
Factual Background

In this case, Yangarra (an oil and gas operator) hired
Precision (a drilling contractor) to drill oil wells. Id. para. 2. The
first well was drilled successfully and according to plan. The
second well, however, had to be abandoned because Precision
failed to drill the well in “a good and workmanlike manner.” Id.
para. 3. As a result, an additional third well had to be drilled. Id.
para. 2. Precision began work on the third well but was ultimately
replaced by another drilling contractor. Id. para. 17. Precision
initiated the action to sue for monies owing. Id. para. 3. The claim
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sought payment for all three wells: the first well, which was
successfully completed; fees for attempting to build the second
well and costs for attempting to recover equipment from the
abandoned well; and fees for its work on the third well prior to its
replacement by the other drilling contractor. Id. para. 2.

In response, Yangarra sought to set-off the monies claimed
by Precision by way of a counter claim for its own damages,
which included the value of the lost equipment, cost of the
replacement well, and the cost incurred by fishing operations to
recover equipment from the second well. Id. paras. 22, 28.
However, under the liability clauses within the contract, Precision
sought to be paid all monies claimed without set-off or
counterclaim. Id. para. 3.
The Negotiated Bilateral No-Fault Arrangement

The terms of the standard form industry contract were
negotiated between the Canadian Association of Oilwell Drilling
Contractors and the Canadian Association of Petroleum Produc-
ers. Id. para. 5. Precision’s claims for monies owing without set-
off is based on unique liability terms in the standard contract that
allocate risks and liabilities between the parties in a manner that
is significantly different from the common law. Id. para. 7. The
court noted that under the common law, liability for the losses to
the well and equipment would have been assigned to Precision by
way of breach of contract and/or tort. Id. para. 12.

The court described the liability terms as an agreement to
“a bilateral assignment of risk, where each party generally bears
the risk of damage to its own assets, rather than having risk
allocated on the basis of fault. With certain exceptions, it is
primarily a ‘no fault contract.’” Id. para. 8. “Precision agree[d] to
bear the risk to its own surface equipment even if that equipment
[was] damaged or destroyed by the fault of Yangarra.” Id. para. 9.
Correspondingly, “Yangarra agree[d] to bear the risk to its own
assets, even if they [were] destroyed or damaged by the fault of
Precision.” Id. para. 11. This “knock-for-knock” type of liability
arrangement essentially allocates risk based on ownership
interests rather than fault. See Nigel Bankes, “Alberta Decision on
Knock-for-Knock Allocation of Liability in a Standard Form
Drilling Contract,” ABlawg.ca (July 15, 2015). These arrange-
ments are common in certain industries and sectors as a way of
resolving disputes where multiple parties, particularly sub-
contractors, are involved. Id.

Summary Judgment
In this case, Precision sought summary judgment on the basis

that under the contract, Yangarra assumed all liability for the set-
off costs claimed in their counterclaim and therefore was not
entitled to any such costs. Precision, 2015 ABQB 433, para. 4.
The court concluded that this was an appropriate case for
summary judgment and that the knock-for-knock liability
provisions were enforceable against Yangarra. Id. para. 129. It
granted the order for monies owing without set-off or
counterclaim requested by Precision. Id. para. 128.
Analysis on Enforceability of the Liability Clause

The court’s analysis of whether the knock-for-knock pro-
visions are enforceable began with the court asserting that the
parties entered into a bilateral no-fault contract and that there is
no reason to disregard the clear wording of the provision. Id.
para. 13. Yangarra put forth a number of arguments for why

the court should find the liability provisions unenforceable.
In considering the arguments put forth by Yangarra for
unenforceability, the court fleshed out its analysis and provided
detailed reasoning behind finding the clause enforceable in these
particular circumstances.

Yangarra challenged the scope of the liability provisions and
argued that its claim against Precision is based on a legal theory
that is not covered by the allocation of risk in the contract. Id.
para. 34. Yangarra submitted that its claim may actually fall under
negligence, gross negligence, breach of contract, negligent and
fraudulent misrepresentation, or unjust enrichment, and that the
scope of the release of liability provision is not broad enough to
cover all these legal theories. Id. However, the court analyzed the
provisions and concluded that “each party was assuming risk and
releasing the other for all fault of the other, excepting only
intentional harm.” Id. para. 37.

The court interpreted the contract according to three general
principles of contractual interpretation: “(i) the presumption that
the parties did not intend to provide relief from gross negligence;
(ii) the presumption against interpreting a clause so as to create an
absurdity; and (iii) the need to interpret a clause of a contract so
as to make sense of the contract as a whole.” Id. para. 39.

The court responded to the request to apply the presumption
that parties do not intend to release liability of gross negligence by
emphasizing that in this particular case involving two large
corporations, it is entirely sensible to contemplate that Precision
and Yangarra would release each other from claims based on
gross negligence. Id. para. 43. The court considered the intent to
contract out of liability for gross negligence by speculating that
“[p]erhaps it is because, over time, drilling companies and
petroleum companies have found it cheaper in time and money to
insure their property and waive subrogated claims against the
other, rather than retaining the right to sue the other.” Id. para. 45.
In the end, the court stated that “it is better to simply interpret the
wording of the contract without the presumption [of one party’s
intention],” and if the wording of the provision has the effect of
waiving claims of gross negligence, it would not interfere. Id.
para. 48.

Yangarra argued that when considering the presumption
against an interpretation of the contract that would create an
absurdity or make the contract meaningless, the liability provi-
sions should not be enforced. Id. para. 50. Such an interpretation,
Yangarra submitted, would make Precision’s promise to drill in
a good and workmanlike manner meaningless and absurd to have
included in the contract. Id. para. 51. The court did not accept this
proposition, stating instead that in the context of knock-for-knock
liability, a court should not presume that Yangarra’s releasing of
Precision from some of the consequences of not drilling in a good
and workmanlike manner is commercially absurd. Id. para. 57.
This conclusion is informed by the fact that Precision’s breach of
its promise to drill in a good and workmanlike manner did have
other meaningful legal consequences under the contract. Id.
para. 58. Although liability is allocated away from Precision even
in the event of breach of the promise to drill in a good and
workmanlike manner, the contract did allow Yangarra to remove
Precision from the site and take over the operation of Precision’s
drilling rig. Id. para. 59. Even when upholding the enforceability
of the liability provisions, there were other negative legal and
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commercial consequences for Precision for breaching its promise
and therefore the contract was not rendered meaningless. Id.
para. 61.

Applying the final rule of contractual interpretation, the court
found that Precision’s interpretation of the liability clause was
consistent with the contract as a whole. Id. para. 63. After
considering the plain wording of the provisions in the contract, the
court noted the comprehensive nature of the clause and that the
risk allocation clause was well thought out. Id.

The court also considered whether the liability clause could
be unenforceable on grounds that it was unconscionable at the
time it was made or that enforcing it would be contrary to public
policy. With respect to unconscionability, the court considered
four factors that would indicate an unconscionable clause: (1) “a
grossly unfair and improvident transaction”; (2) the “victim’s lack
of independent legal advice”; (3) an “overwhelming imbalance in
bargaining power”; and (4) the other party knowingly taking
advantage of this vulnerability. Id. para. 86. The court easily
disposed of the unconscionability argument, noting that the
parties are two sophisticated commercial entities with extensive
experience in the industry, and that Yangarra could not be
classified a victim. Id. para. 88. Furthermore, the court empha-
sized that the clause was bilateral and the allocation of risk works
both ways, and therefore was not grossly unfair or improvident.
Id.

Finally, the court went on to consider the public policy
implication of enforcing knock-for-knock liability provisions.
Yangarra argued:

To permit a drilling company to engage in grossly
negligent or unconscionable conduct and then to hide
behind an exclusion clause would be very harmful to the
public interest. It would eliminate any degree of
accountability on drilling companies and incentivize
them to cut corners to reduce costs. In turn, the safety of
oil and gas workers and the public would be placed at
risk, unsafe practices would be encouraged, and the
industry and regulatory emphasis on safe drilling
practices would be undermined.

Id. para. 101.
The court rejected Yangarra’ public policy argument, noting

that accepting it would amount to a ban on industry associations
from entering into bilateral no-fault arrangements on the basis that
the threat of litigation based on fault is necessary to promote safe
drilling practices. Id. para. 102. The decision to reject Yangarra’s
public policy argument is based on several factors. First, the court
restated its earlier argument that a default by Precision did have
other adverse contractual consequences. Id. para. 104. Second,
Precision already had a commercial interest in conducting safe
drilling practices. Id. para. 105. Third, an entire regulatory
framework already exists that constrains the activities of drilling
companies, allowing the regulators and courts to shut down an
unsafe driller and penalize executives. Id. para. 106. Again, the
court emphasized that this case involved two sophisticated
corporations and an industry-wide, bilateral no-fault contract, and
concluded that enforcing the liability provision is not contrary to
public policy. Id. para. 113.

Significance
This decision indicates that knock-for-knock liability pro-

visions will most likely be upheld and enforced in normal
commercial circumstances. As long as the parties are sophisticated
entities capable of negotiating with each other and the contract
clearly includes a risk allocation provision, the provision will
likely be upheld. The court’s findings that the provision is not
struck down by concerns over unconscionability or public policy
will likely apply broadly to other commercial contracts as well.
The factors for unconscionability will remain the same between
corporate entities, and will likely not be met in similar cases with
different corporations. Public policy arguments similar to those
used in this case, which suggest the provisions diminish the
incentive to take care, will also likely be discredited by the courts.
This decision, particularly its discussion of the sections on the
scope of the clause and principles of contractual interpretation,
indicates that when interpreting knock-for-knock liability clauses,
courts will emphasize the plain wording and the context of the
contract, that is, a commercial contract between relatively equal,
sophisticated parties. These factors inform the scope of the clause,
the applicability of the presumption against releasing liability for
gross negligence, and whether particular interpretations will result
in absurdity, a meaningless contract, or an inconsistency within
the contract.

V I V E K  T . A .  W A R R I E R
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—  R E P O R T E R S  —

SUPREME COURT OF CANADA RECOGNIZES DUTY OF
HONESTY IN CONTRACTUAL PERFORMANCE

Overview
The Supreme Court of Canada, in the recent case of Bhasin

v. Hrynew, 2014 SCC 71, recognized a new duty of “honest
performance” which requires parties to be honest in performing
their obligations under all contracts. The Court also ruled that
good faith “is a general organizing principle of the common law
of contract” in Canada. Id. para 33.
Background

Heritage Education Funds Inc. (Heritage) employed enroll-
ment directors to sell education savings plans. Harish Bhasin had
been an enrollment director for Heritage since 1989. In 1998,
Bhasin and Heritage signed a “commercial dealership agreement”
(Agreement) to govern their relationship for the next three years.
Id. para. 4. The Agreement contained an automatic renewal
clause, and provided that it could be terminated upon six months’
notice by either party. Id. para. 6.

Larry Hrynew was also an enrollment director with Heritage,
and was Bhasin’s competitor. Hrynew had personally approached
Bhasin to propose a merger of their businesses on several
occasions, and had actively encouraged Heritage to force a
merger, going so far as threatening to leave Heritage if a merger
did not take place. Bhasin refused all of Hyrnew’s proposals. Id.
paras. 7–9.
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In late 1999, the Alberta Securities Commission (ASC)
required Heritage to appoint a provincial trading officer to
conduct audits of their enrollment directors’ compliance with
securities laws. Heritage appointed Hrynew to this role. Bhasin
objected to having a competitor review his confidential business
records. Id. para. 10. Heritage told Bhasin that Hrynew, in his role
as provincial trading officer, would be under an obligation to treat
his business records as confidential, which was not true.
Additionally, Heritage falsely claimed that the ASC had rejected
its proposal to have an outside provincial trading officer complete
the audit. Id. para. 12.

During the audit, Heritage had several discussions with the
ASC regarding its future operations, and told the ASC that it was
considering restructuring its agencies, which included future plans
for Bhasin to work for Hrynew’s enrollment director agency
instead of maintaining his own. Id. para. 11. Upon being
questioned by Bhasin whether the merger was a “done deal,”
Heritage responded equivocally that it was not, despite having
previously told the ASC about such plans. Id. para. 12.

Bhasin continued to refuse to allow Hrynew to audit his
records. In May 2001, Heritage gave Bhasin notice that it would
not be renewing the Agreement and allowed Hyrnew to absorb
Bhasin’s sales team. Id. paras. 12–13. Bhasin sued Heritage for
wrongful termination and conspiracy, and sued Hrynew for
inducing breach of contract. Id. para. 14.

The case made its way to the Supreme Court of Canada,
which ruled in favour of Bhasin for his claim against Heritage and
held that Heritage had acted dishonestly in exercising the
termination clause under the Agreement and had breached its duty
of honest contractual performance owed to Bhasin. Id. para. 103.
Bhasin’s case against Hrynew was dismissed on the basis that the
breach of the duty of honest performance pertained to Heritage
alone. Id. para. 107.
Significance

The Bhasin decision had two distinct results. First, it
recognized good faith contractual performance as “a general
organizing principle of the common law of contract which
underpins and informs the various rules in which the common law,
in various situations and types of relationships, recognizes
obligations of good faith contractual performance.” Id. para. 33.
Second, it recognized “that there is a common law duty which
applies to all contracts to act honestly in the performance of
contractual obligations.” Id.

General Organizing Principle of Good Faith Contractual
Performance

“An organizing principle . . . is not a free-standing rule, but
rather a standard that underpins and is manifested in more specific
legal doctrines and may be given different weight in different
situations.” Id. para. 64. The Court defined the good faith
principle as requiring parties to generally “perform their
contractual duties honestly and reasonably and not capriciously or
arbitrarily,” id. para. 63, and stated that a party “should have
appropriate regard to the legitimate contractual interests of the
contracting partner,” id. para. 65. The recognition of good faith

contractual performance as a general organizing principle in
Canadian law has not had an immediate effect; however, it leaves
the door open to future developments in this area of the law.
New Duty of Honest Contractual Performance

The new duty of honest performance was held by the Court
to be a general doctrine of contract law that would operate
irrespective of the parties’ intentions, although the duty can be
relaxed in some circumstances. Id. para. 74. The Court described
the duty as follows:

parties must not lie or otherwise knowingly mislead each
other about matters directly linked to the performance of
the contract. This does not impose a duty of loyalty or of
disclosure or require a party to forego advantages
flowing from the contract; it is a simple requirement not
to lie or mislead the other party about one’s contractual
performance.

Id. para. 73.
The Court noted that the requirements of the duty of honest

contractual performance can be relaxed in some circumstances, as
long as the minimum core requirements are maintained. Id.
para. 77. The Court stated that parties’ ability to minimize the
application of the duty will be similar to their existing ability to
modify the duties of good faith, diligence, reasonableness, and
care. Id. Contracting around or out of the application of the duty
of honest performance must be express and show the intention of
the parties to do so. Id. para. 78.
Future Considerations

The impact of this landmark decision remains unclear given
the broad language that was used. Bhasin had proposed the
recognition of a much broader general duty of good faith, but the
Court deliberately imposed a more modest duty than Bhasin had
sought, and left parties with the ability to relax its application in
certain circumstances. Further, claims based on this duty will be
restricted to circumstances where a causal link can be shown
between the dishonest contractual performance and the damages
suffered. The Court viewed the recognition of the duty of honesty
as an incremental step in the development of the law, particularly
given the experiences of other jurisdictions with similar duties,
including the United States, where the Uniform Commercial Code
contains an obligation of good faith in the performance and
enforcement of contracts.

Businesses operating in Canada should ensure that they
conduct themselves in a manner that accords with the duty of
honesty in all stages of contractual relations. It is suggested that
parties consider their contracts in light of the decision and
consider whether they wish to take advantage of the Court’s
allowance for parties to “relax” the requirements of the duty
through express contract drafting. In addition, counsel should
ensure that clients are aware of the application of the duty of
honest contractual performance.

Significant developments are expected in this area of the law
in the coming years as parties seek to define the scope of the duty
and the extent of their ability to contract out of its application.
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What’s New

New Mining Form 5 LLC

The Foundation is pleased to announce the availability of the new mining “Form 5 LLC” limited liability
company forms, along with two Workshops taught by the attorneys who developed them. This Form was put
together to reflect significant changes in the law governing LLCs since the publication of the Form 5A LLC,
and in recognition of practitioners’ increased familiarity with the LLC form of entity after almost 20 years of
use of the original form.

The Form (actually 8 separate documents) are provided by email in Word format. Each purchaser is
licensed to use the Form at one company/firm/agency location. A multi-site license is also available for
purchase—see the order form.

In addition, a half-day Workshop taught by the drafters will be offered twice, one in Denver on October 9,
2015, and one in Toronto on March 5, 2016 (the day before PDAC). A discount will be offered to those who
have already purchased the Form.

For detailed information on the Form and an order form, see www.rmmlf.org/Form5LLC-OrderForm.pdf
For detailed information on the Workshops and a registration form, see www.rmmlf.org/confrnce/

F5LLCnews.pdf

Proceedings of the 61st Annual Rocky Mountain Mineral Law Institute

The Proceedings of the 61st Annual Institute will contain the complete text of the available papers in a
bound volume. The articles, researched and written by many of the foremost authorities in their fields, contain
detailed treatment of special legal problems facing the natural resources industry in the areas of oil and gas,
mining, public lands, international natural resources, landman’s issues, water, and environmental law. Available
from the Foundation in December 2015. To order, email info@rmmlf.org

Human Rights Law and the Extractive Industries – Just Opened for Registration
Panama City, Panama – February 18–19, 2016

Join us in Panama for our Special Institute on Human Rights Law and the Extractive Industries.
Human rights, and the requirements to address them, are a critical issue for the extractive industries

worldwide. Advocates alleging violations are focusing on the oil, gas, mining, and timber industries. Learn
about the emerging body of international human rights law and the approaches taken by industry to respond to
these concerns. Because of the relevance of this program, the following organizations are supporting this
conference, and their members may register at our discounted member rate:

ABA Section of Environment, Energy, and Resources
ABA Section of International Law
IBA Section on Energy, Environmental, Natural Resources and Infrastructure Law
Panama—a country of unparalleled natural beauty and home to diverse indigenous cultures—offers

numerous pre- and post-conference travel options. For a detailed program brochure and online registration, visit
our website at www.rmmlf.org

http://www.rmmlf.org/Form5LLC-OrderForm.pdf
http://www.rmmlf.org/confrnce/F5LLCnews.pdf
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Upcoming Programs

Mining Agreements: Contracting for Goods and Services
September 23–25, 2015 M Vancouver, British Columbia

International Oil & Gas Law, Contracts & Negotiations: Part 1
October 5–9, 2015 M Houston, Texas

Workshop on the New Mining Form 5 LLC
October 9, 2015 M Denver, Colorado / March 5, 2016 M Toronto, Ontario

International Oil & Gas Law, Contracts & Negotiations: Part 2
October 12–16, 2015 M Houston, Texas

Federal Oil & Gas Law Leasing Short Course
October 19–22, 2015 M Westminster, Colorado

Oil & Gas Law Short Course
October 19–23, 2015 M Westminster, Colorado

The Endangered Species Act: Current and Emerging Issues
November 4–5, 2015 M Westminster, Colorado

Federal Offshore Regulatory Enforcement
January 20–21, 2016 M Houston, Texas

Human Rights Law and the Extractive Industries
February 18–19, 2016 M Panama City, Panama

Core Course on International Oil & Gas Law
March 14–18, 2016 M Amsterdam, The Netherlands

Water Acquisition and Management for  Oil & Gas Development:
Legal and Regulatory Requirements

April 7–8, 2016 M Houston, Texas

Oil & Gas Agreements: Purchase and Sale Agreements
May 12–13, 2016 M Santa Fe, New Mexico

62nd Annual Rocky Mountain Mineral Law Institute
July 21–23, 2016 M Squaw Valley, California

For additional information, contact the Foundation:
Tel (303) 321-8100 M Fax (303) 321-7657 M Email info@rmmlf.org

Copyright © 2015
Rocky Mountain Mineral Law Foundation

9191 Sheridan Blvd., Ste. 203
Westminster, Colorado  80031

www.rmmlf.org
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F E D E R A L  —  M I N I N G

M I C H A E L  R .  M C C A R T H Y

—  R E P O R T E R  —

SUPPLEMENTAL PROGRAMMATIC EIS NOT NEEDED FOR
FEDERAL COAL PROGRAM

In Western Organization of Resource Councils v. Jewell, No.
1:14-cv-01993, 2015 WL 5076976 (D.D.C. Aug. 27, 2015),
appeal docketed, No. 15-5294 (D.C. Cir. Oct. 28, 2015), the
district court considered the plaintiffs’ challenge under the
Administrative Procedure Act and the National Environmental
Policy Act of 1969 (NEPA) to the defendants’ implementation of
the federal coal management program. Specifically, the plaintiffs
argued that the defendants were required, but had failed, to
supplement the 1979 environmental impact statement (EIS) for
the federal coal program with a supplemental programmatic EIS
“assess[ing] the effect of the [p]rogam on the global climate.”
2015 WL 5076976, at *1 (second alteration in original) (quoting
Complaint ¶ 1).

The Bureau of Land Management (BLM) implemented the
federal coal program in 1979 after preparing and issuing a
programmatic EIS. Under the federal coal program, BLM grants
leases to private parties that convey the right to mine coal from

continued on page 2

F E D E R A L  —  O I L  &  G A S

C O N S T A N C E  L .  R O G E R S

—  R E P O R T E R  —

STATE DEPARTMENT DENIES KEYSTONE XL PIPELINE

On November 6, 2015, Secretary of State John Kerry made
public his November 3, 2015, determination to deny TransCanada
Keystone Pipeline, LP (TransCanada) a presidential permit to
build the Keystone XL pipeline. See Press Statement, John Kerry,
Sec’y of State, “Keystone XL Pipeline Permit Determination”
(Nov. 6, 2015). The U.S. Department of State’s record of decision
and national interest determination (ROD) relies heavily on
climate change and greenhouse gas emissions analysis to deny the
permit. See U.S. Dep’t of State, “Record of Decision and National
Interest Determination—TransCanada Keystone Pipeline, L.P.
Application for Presidential Permit” (Nov. 3, 2015). According to
the ROD, “it is strategically important for the U.S. to continue to
play a leadership role in the worldwide fight against climate
change,” and “the decision on whether to approve the permit . . .
is not just a matter of high domestic interest and scrutiny, but also
one that is likely to have international ramifications.” Id. at 28.
The ROD then notes that the findings in the supplemental envi-
ronmental impact statement support the broad perception that the

continued on page 2

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

EPA ENDS THE SUMMER WITH A FLURRY OF PROPOSED AIR
QUALITY REGULATIONS FOR THE OIL AND GAS INDUSTRY

On August 18, 2015, the U.S. Environmental Protection
Agency (EPA) submitted several pre-publication versions of
proposed air quality regulations for the oil and gas industry. A
brief summary of each proposed regulation is set forth below.
EPA’s Proposed Methane Rules

EPA has proposed significant amendments to the new source
performance standards (NSPS) for the oil and gas industry. See
Oil & Natural Gas Sector: Emission Standards for New and
Modified Sources, 80 Fed. Reg. 56,593 (proposed Sept. 18, 2015)
(to be codified at 40 C.F.R. pt. 60). Specifically, EPA has
proposed revisions to 40 C.F.R. pt. 60, subpt. OOOO (commonly

referred to as “Quad O”) to directly regulate methane emissions
from the oil and gas industry. The most significant proposed
revisions include:

• Requirement that new and modified well sites and com-
pressor stations conduct fugitive emissions surveys with
optical gas imaging technology and repair the leaks within
15 days. EPA is essentially proposing a leak detection and
repair program for upstream oil and gas facilities.

• Requirement that owners/operators of hydraulically frac-
tured and refractured oil wells utilize “green completion”
technology.

continued on page 3
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F E D E R A L  —  M I N I N G

continued from page 1

federal lands. Id. at *2. BLM has not supplemented or updated the
programmatic EIS to assess the impact of the program on climate
change. Id.

After the plaintiffs filed their complaint and sought injunctive
relief, the defendants filed a motion to dismiss, arguing that the
plaintiffs had failed to state a claim upon which relief could be
granted under Fed. R. Civ. P. 12(b)(6). The plaintiffs’ position
was that by continuing to issue leases under the federal coal
program, the defendants were engaged in “an ongoing major
federal action” triggering NEPA and requiring a supplemental
EIS. 2015 WL 5076976, at *3. The court, however, rejected the
plaintiffs’ position. Relying on the regulations governing the
supplementation of NEPA documents, the court concluded that
those regulations only apply to “proposed” federal action. Id.
(citing 40 C.F.R. § 1502.9(c)(1)). According to the court, because
the federal coal program had already been implemented, there
was no “proposed action” that would trigger the need for a
supplemental NEPA document. Id. Further, the court did not view
the issuance of leases under the federal coal management program
as action that required NEPA supplementation. Instead, the court
held that such actions were consistent with and contemplated by
the program as implemented in 1979. Id. at *4. After dismissal,
the plaintiffs appealed to the U.S. Court of Appeals for the
District of Columbia Circuit and the appeal is ongoing.

F E D E R A L  —  O I L  &  G A S

continued from page 1

oil that would be carried through the pipeline would be “dirty.”
Id. The ROD concludes that “a decision to approve this proposed
Project would undermine U.S. objectives on climate change; it
could call into question internationally the broader efforts of the
United States to transition to less-polluting forms of energy and
would raise doubts about the U.S. resolve to do so.” Id. The ROD
also determined that approving the permit would undermine U.S.
national security interests. Id. The ROD weighed these concerns
against what it characterized as limited benefits of the project and
limited impacts if denied, and determined that it would not serve
the national interest to issue a presidential permit to TransCanada
for the Keystone XL pipeline. Id. at 32.

BLM FRACKING RULE PRELIMINARILY ENJOINED IN
SWEEPING OPINION; COURT DINGS BLM ON TRIBAL
CONSULTATION

On September 30, 2015, the U.S. District Court for the
District of Wyoming preliminarily enjoined the Bureau of Land
Management’s (BLM) hydraulic fracturing rule, finding that the
BLM was without authority to regulate hydraulic fracturing, that
the BLM’s action was arbitrary, capricious, and not supported by
the record, and that the BLM had failed to adequately consult with
the Ute Indian Tribe of the Uintah and Ouray Reservation. See
Wyoming v. DOI, Nos. 2:15-cv-00041, 2:15-cv-00043, 2015 WL
5845145 (D. Wyo. Sept. 30, 2015).
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

As reported in Vol. XXXII, No. 3 (2015) of this Newsletter,
on March 20, 2015, the BLM issued its final rule for hydraulic
fracturing on federal and tribal lands, and on March 26, 2015, the
final rule and the BLM’s responses to public comments were
published in the Federal Register. See Oil & Gas; Hydraulic
Fracturing on Federal and Indian Lands, 80 Fed. Reg. 16,128
(Mar. 26, 2015) (to be codified at 43 C.F.R. pt. 3160). The rule
was slated to take effect on June 24, 2015. Industry associations
and the states of Wyoming, Colorado, and North Dakota chal-
lenged the rule. Their lawsuits were consolidated into Wyoming’s
lawsuit, in which the State of Utah and the Ute Indian Tribe have
intervened as plaintiffs and the Sierra Club, Earthworks, the
Wilderness Society, Western Resource Advocates, Conservation
Colorado Education Foundation, and the Southern Utah Wilder-
ness Society have intervened as defendants.

In its rulemaking, the BLM asserted authority to promulgate
the rule under the Federal Land Policy and Management Act of
1976, 43 U.S.C. §§ 1701–1782; the Mineral Leasing Act of 1920,
30 U.S.C. §§ 181–263; the 1930 Right-of-Way Leasing Act, id.
§§ 301–306; the Mineral Leasing Act for Acquired Lands, id.
§§ 351–360; the Federal Oil and Gas Royalty Management Act of
1982, id. §§ 1701–1757; the Indian Mineral Leasing Act of 1938,
25 U.S.C. §§ 396a–396g; and the Indian Mineral Development
Act of 1982, id. §§ 2101–2108. See 2015 WL 5845145, at *5
(citing 80 Fed. Reg. at 16,217). The court found that none of these
statutes granted the BLM the authority to regulate hydraulic
fracturing. In parsing these statutes, the court noted that until
2005, the U.S. Environmental Protection Agency (EPA) (and
certain states and tribes) regulated hydraulic fracturing under the
Safe Drinking Water Act of 1974 (SWDA), 42 U.S.C. §§ 300f to
300j-26, a statute not cited by the BLM as authority to regulate
the practice. In 2005, however, Congress expressly removed
EPA jurisdiction to regulate hydraulic fracturing under the
SWDA through the Energy Policy Act of 2005, Pub. L. No.
109-58, 119 Stat. 594. See 42 U.S.C. § 300h(d)(1)(B)(ii). Finding
that Congress had expressly amended this specific statute to
exempt hydraulic fracturing from federal regulation, the court
was unpersuaded by the BLM’s recitation of more general stat-
utes and its argument that essentially relied on its assertion that
Congress had not prohibited the BLM from regulating the
practice. 2015 WL 5845145, at *9.

While the court noted that its holding on the BLM’s lack of
statutory authority was dispositive, it nevertheless addressed
additional arguments raised by the plaintiffs. Citing a lack of
evidence that hydraulic fracturing had impacted water resources,
the court also found the rule arbitrary, capricious, and not
supported by facts in the record, dismissing the rule as “a remedy
in search of harm.” Id. at *10. The court also specifically called
out as particularly problematic the rule’s provisions regarding
mechanical integrity testing, the “usable water” definition, and
pre-operational disclosures. Id. at *12–15.

Finally, the court also found merit in the Ute Indian Tribe’s
argument that the BLM failed to consult with the tribe in

accordance with U.S. Department of the Interior (DOI) policies.
Id. at *15–17. The policy at issue, Secretarial Order No. 3317
(Dec. 1, 2011) (incorporated in 2014 into the DOI’s Departmental
Manual pt. 512, chs. 4, 5), by its own terms purports to establish
a policy by which the DOI will satisfy both its legal consultation
obligations under certain laws and regulations (not specified, but
would include the National Historic Preservation Act (NHPA),
54 U.S.C. §§ 300101–306131) and Executive Order No. 13,175
(Consultation and Coordination with Indian Tribal Governments).
2015 WL 5845145, at *16. The NHPA’s requirement to consult
with Indian tribes has been consistently interpreted to require a
good faith effort. See, e.g., Pueblo of Sandia v. United States, 50
F.3d 856 (10th Cir. 1995). Generally, an agency must do more
than merely send a form letter requesting consultation, but an
agency is not required to wait indefinitely for a response. See, e.g.,
Quechan Tribe of Fort Yuma Indian Reservation v. DOI, 927 F.
Supp. 2d 921 (S.D. Cal. 2013). In addition to the NHPA
consultation obligation, Executive Order No. 13,175 is broader,
requiring federal agencies to consult with tribes on a vast array of
agency decisions that may impact tribes. On the other hand,
executive orders are not generally enforceable by third parties
against the federal government, and it is likely that the federal
government has not waived its immunity from suit for a violation
of an internal executive policy. Executive Order No. 13,175
contemplates this fact, explicitly stating in section 10 that “[t]his
order is intended only to improve the internal management of the
executive branch, and is not intended to create any right, benefit,
or trust responsibility, substantive or procedural, enforceable at
law by a party against the United States, its agencies, or any
person.” The court, however, did not address the fundamental
issue of whether it had jurisdiction to decide this issue nor
whether the BLM had waived its immunity from suit for third-
party enforcement of an internal agency policy.

In addition, the BLM provided advanced copies of the
original draft rule, held multiple regional tribal meetings on three
separate occasions, and offered to meet with tribes individually.
2015 WL 5845145, at *16. The court, however, found that these
efforts were not meaningful, specifically faulting the BLM for
developing a draft proposed rule prior to initiating tribal
consultation, and for failing to accept more changes in its final
rule based on tribal comments. Id. at *17. The court found that
the BLM’s “failure to comply with departmental policies and
procedures is arbitrary and capricious action.” Id. If challenged
and upheld, this sets a new precedent in administrative law that
could cast uncertainty on a variety of federal agency permitting
decisions, in addition to rulemaking.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

As part of this proposed rule, EPA has also proposed control
technique guidelines, which are intended to provide state, local,
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and tribal air agencies with information to assist them in
determining stringent emission control technologies for oil and
gas sources located in ozone nonattainment areas.
EPA’s Proposed Source Determination Rule

EPA is proposing several options to clarify its existing air
permitting rules, as they apply to the oil and gas industry. See
Source Determination for Certain Emission Units in the Oil &
Natural Gas Sector, 80 Fed. Reg. 56,579 (proposed Sept. 18,
2015) (to be codified at 40 C.F.R. pts. 49, 51, 52, 70, 71).
Specifically, EPA is seeking public feedback on two approaches
for defining the term “adjacent,” which is one of three factors
used to determine whether multiple oil and gas sources should be
“aggregated” for air quality permitting purposes. When multiple
sources are aggregated, it becomes more likely that total emis-
sions will exceed “major source” permitting thresholds, making
the sources subject to longer permitting timelines and more
onerous and costly emission control requirements. Determining
whether multiple facilities should be aggregated for air quality
permitting purposes has been especially problematic for EPA and
state agencies in the context of the oil and gas industry, as
upstream production often has some relationship, typically via
pipeline. EPA is considering primarily two definitions:

• One definition would define the term “adjacent” in terms
of geographic and physical proximity. Some states use a
quarter mile as a general rule of thumb in determining
whether multiple sources should be considered adja-
cent—i.e., sources within a quarter mile are adjacent; those
outside this threshold distance are not. EPA is considering
a quarter-mile threshold, as well as how that distance
should be measured—e.g., fence line to fence line, or edge
of surface disturbances.

• The other definition would consider sources “adjacent” if
they are either close together or related by function (e.g.,
connected by pipeline). This latter factor, often referred to
as “functional relationship” or “functional interdepen-
dency,” considers the operational or functional relationship
between sources in determining adjacency. Consideration
of this subjective factor has, in the past, led to aggregation
of multiple sources that are separated by a significant
distance.

EPA’s Proposed Federal Implementation Plan for EPA’s
Indian Country Minor New Source Review Program for
Oil and Gas Sources

EPA has proposed a federal implementation plan (FIP) that
would impose air quality control requirements on upstream oil
and gas sources locating or expanding in Indian country. See
Review of New Sources and Modifications in Indian Country:
Federal Implementation Plan for Managing Air Emissions from
True Minor Sources Engaged in Oil & Natural Gas Production in
Indian Country, 80 Fed. Reg. 56,554 (proposed Sept. 18, 2015)
(to be codified at 40 C.F.R. pt. 49). The proposed FIP would
apply in addition to the current FIPs in place for certain areas of
Indian country. It would be used instead of site-specific air quality
preconstruction permits in Indian country and would incorporate
emissions limits and other requirements from six existing federal
air standards. The following emission sources would be subject to
the rule:

• compression ignition and spark ignition engines;
• compressors (reciprocating and centrifugal);
• fuel storage tanks;
• fugitive emissions from well sites and compressor stations;
• glycol dehydrators;
• hydraulically fractured oil and gas well completions;
• pneumatic controllers and pumps;
• process heaters; and
• storage vessels.

EPA FINALIZES THE NATIONAL AMBIENT AIR QUALITY
STANDARDS FOR OZONE

Finally, on October 26, 2015, EPA released the revised and
final national ambient air quality standards (NAAQS) for ozone.
See National Ambient Air Quality Standards for Ozone, 80 Fed.
Reg. 65,292 (Oct. 26, 2015) (to be codified at 40 C.F.R. pts.
50–53, 58). EPA reduced the NAAQS from 75 parts per billion
(ppb) to 70 ppb. The new NAAQS will be effective on December
28, 2015, and will likely result in a number of other areas across
the country being designated as “nonattainment” for ozone. A
nonattainment designation generally results in more stringent
emission control requirements for sources of volatile organic
compounds and nitrogen oxides operating within the nonattain-
ment area.

F E D E R A L  E N E R G Y

R E G U L A T O R Y  C O M M I S S I O N

S H E I L A  S L O C U M  H O L L I S

D E N N I S  J .  H O U G H ,  J R .
—  R E P O R T E R S  —

WHERE DOES FERC OIL PIPELINE JURISDICTION END?
What are the bounds of the Federal Energy Regulatory

Commission’s (FERC) jurisdiction over oil pipelines? Can FERC
regulate all the way to the wellhead? Does the carrier have any
options? The ongoing production activity in shale-producing
regions and the corresponding movement of that oil present
compelling reasons to review FERC’s rules and regulations, which
at times can be overlooked. In addition, earlier this year FERC
provided an important clarification regarding the application of its
authority. This condensed update on the state of FERC’s
regulatory approach provides some preliminary insight on these
matters.

FERC’s oil pipeline jurisdiction is derived from the Interstate
Commerce Act (ICA), as the ICA existed when Congress trans-
ferred regulatory authority to FERC effective October 1, 1977.
See 49 U.S.C. § 60502; see also Flint Hills Res. Alaska, LLC v.
FERC, 627 F.3d 881, 884 n.1 (D.C. Cir. 2010). Pursuant to
section 1(1)(b) of the ICA, the ICA applies to “common carriers
engaged in . . . [t]he transportation of oil or other commodity,
except water and except natural or artificial gas, by pipe line . . . .”
49 U.S.C. app. § 1(1)(b) (1988). The duties and powers of FERC
are generally limited “to the establishment of a rate or charge for
the transportation of oil by pipeline” in interstate commerce. 49
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U.S.C. § 60502. Those rates must be just and reasonable, 49
U.S.C. app. § 1(5) (1988), and not unduly discriminatory, 49
U.S.C. app. §§ 2, 3(1) (1988). In contrast to FERC’s regulatory
authority pursuant to the Natural Gas Act (NGA), 15 U.S.C.
§§ 717–717w, FERC has no ICA jurisdiction over the siting or
construction of an oil pipeline. Nor does the ICA have the NGA’s
express exemptions built in for the production, gathering, or
distribution of natural gas, see id. § 717(b), and it does not
include a “Hinshaw exemption,” see id. § 717(c) (relating to
intrastate transactions). As a result, FERC considers its ICA
jurisdiction to “attach[] to all aspects of oil transportation,
including gathering services, back to the wellhead.” Texaco Ref.
& Mktg., Inc. v. SFPP, L.P., 81 FERC ¶ 61,388, 62,803 (1997).

The question of whether the commerce is interstate or
intrastate, which determines the application of the ICA and
FERC’s jurisdiction, has been determined by examining the
“essential character of the commerce.” Hydrocarbon Trading &
Transp. Co. v. Tex. E. Transmission Corp., 26 FERC ¶ 61,201,
61,470 (1984) (quoting Atl. Coast Line R.R. Co. v. Standard Oil
Co. of Ky., 275 U.S. 257, 268 (1927)). That examination hinges
on “the fixed and persisting transportation intent of the shipper at
the time of shipment.” Id. at 61,471.

In circumstances where a movement of oil is segmented, or
“broken,” by a storage facility or other means, such that a
particular segment of that movement occurs within a single state,
FERC has applied a three-part test to determine whether the
movement is intrastate. That test evaluates the following:

(1) at the time of shipment there is no specific order
being filled for a specific quantity of a given product to
be moved through to a specific destination beyond the
terminal storage, (2) the terminal storage is a distribution
point or local marketing facility from which specific
amounts of the product are sold or allocated, and
(3) transportation in the furtherance of this distribution
within the single state is specifically arranged only after
sale or allocation from storage.

Id.

In lieu of making a jurisdictional determination involving the
movement of oil, a carrier may petition FERC for a temporary
waiver of the filing and reporting requirements of sections 6 and
20 of the ICA, as well as parts 341 and 357 of FERC’s
regulations. See 49 U.S.C. app. §§ 6, 20 (1988); 18 C.F.R. pts.
341, 357. Section 6 of the ICA addresses the filing of rates and
charges for transportation services with FERC, as well as any
change in a filed rate. Section 20 of the ICA grants FERC the
authority to require carriers to submit regular (annual, periodical)
or special reports concerning the affairs of the carrier.

FERC has set forth four criteria that a carrier must meet to be
granted a temporary waiver: “(1) the pipeline[] (or [its] affiliates)
own 100 percent of the throughput on the line; (2) there is no
demonstrated third-party interest in gaining access to or shipping
upon the line; (3) no such interest is likely to materialize; and
(4) there is no opposition to granting the waivers.” Whiting Oil &
Gas Corp., 131 FERC ¶ 61,263, 62,278 (2010). The waiver is
temporary in the sense that if any of the facts that led FERC to
grant the waiver change, those changed circumstances must be

reported to FERC, and could result in the termination of the
waiver. Id.

The first element concerning ownership of pipeline through-
put has been subject to somewhat additional scrutiny. Earlier this
year, FERC denied a request for waiver where the carrier was
unable to demonstrate that 100% of the throughput was owned by
the pipeline despite the carrier’s explanation that it will have a
majority of the undivided interest in the oil to be transported. See
Noble Energy, Inc., 150 FERC ¶ 61,073, 61,526 (2015). FERC
explained that a carrier requesting a waiver must “demonstrate
unambiguously that it will own 100 percent of the production to
be transported . . . .” Id. Accordingly, carriers seeking a waiver
should perform whatever analysis is necessary to ensure satisfac-
tion of those criteria.

By its own terms the ICA presents a broad jurisdictional
reach. Nevertheless, FERC has employed certain analyses that
may narrow the ICA’s scope and provide some regulatory relief
to certain carriers. Determining FERC’s jurisdiction over carriers
pursuant to the ICA is a fact-based exercise that should be
evaluated on a case-by-case basis.

A R I Z O N A —  M I N I N G

J A M E S  P .  A L L E N

—  R E P O R T E R  —

FWS DECIDES NOT TO LIST THE SONORAN DESERT TORTOISE

The Arizona mining industry breathed a cautious sigh of
relief on October 6, 2015, when the U.S. Fish & Wildlife Service
(FWS) announced that it would not list the Sonoran desert
tortoise as threatened or endangered. See 12-Month Finding on
a Petition to List Sonoran Desert Tortoise as an Endangered or
Threatened Species, 80 Fed. Reg. 60,321 (Oct. 6, 2015). A formal
listing under the Endangered Species Act of 1973 (ESA), 16
U.S.C. §§ 1531–1544, is widely viewed as a significant barrier to
resource development, increasing costs and lengthening project
lead times. The tortoise has been a candidate species for several
years, with the FWS repeatedly finding that listing was warranted
(based on then-available information in the FWS’s files) but
precluded by the need to pursue conservation of higher-priority
species. During this time, the FWS worked with federal agencies
and the Arizona Game & Fish Department (Arizona Game &
Fish) to implement a candidate conservation agreement (CCA)
providing for population monitoring and assuring that successful
management practices are documented. See “Candidate Conserva-
tion Agreement for the Sonoran Desert Tortoise (Gopherus
Morafkai) in Arizona,” between FWS & Cooperating Agencies
Comprising the Ariz. Interagency Desert Tortoise Team (May 27,
2015).

The Sonoran desert tortoise lives on rocky slopes, foothills,
and bajadas east of the Colorado River in southwestern Arizona
and Sonora, Mexico. Since 2012, it has been recognized as a
distinct species from the Mojave desert tortoise, a threatened
species whose habitat lies west of the Colorado River in Califor-
nia and Nevada. Tortoises may reach 8 to 15 pounds at maturity,
with a highly domed shell up to 15 inches in length. The FWS
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estimates that between a half-million and a million adult Sonoran
tortoises exist in about 38,000 square miles of potential habitat;
64% of that potential habitat is in Arizona. In a species status
assessment released to support its decision, the FWS found that
the tortoise had not experienced measurable losses, either in
population or overall range. See FWS, “Species Status Assess-
ment for the Sonoran Desert Tortoise” (Sept. 2015). The assess-
ment evaluated six potential threats to the tortoise, including
invasive and non-native plants, altered wildfire regimes, loss or
fragmentation of habitat due to development, and climate change.
Of these, the loss of habitat and food following wildfires attribut-
able to the spread of more flammable, non-native plants was
considered to be of greatest concern.

After evaluating multiple scenarios predicting the species’
survival for up to 100 years, the FWS found that by continuing
the existing conservation measures the species would likely
continue to thrive throughout its range. See News Release, FWS,
“Sonoran Desert Tortoise Does Not Warrant Endangered Species
Protection” (Oct. 5, 2015). Approximately 73% of the tortoise’s
potential U.S. habitat is under some degree of conservation
management, with 55% of potential U.S. habitat covered by
specific measures laid out in the CCA. The FWS cited this
decision, along with a recent not-warranted decision on the
greater sage-grouse, as an indication that “the ESA is accomplish-
ing its intended purpose in a flexible and collaborative way.”
Id. at 1.

To some in the mining industry, the FWS’s reference to the
greater sage-grouse decision sounded an ominous tone. Deciding
that listing the sage-grouse was not warranted came, in part, due
to proposed revisions of federal land management plans across
Wyoming, Utah, and Nevada. In addition to setting limits on the
amount of land surface that could be disturbed in potential sage-
grouse habitat, the revised plans announced the withdrawal of
approximately 10 million acres of federal land from location of
new mining claims. While oil and gas operators may well be able
to work within the surface-disturbance restrictions, the same
restrictions, combined with the 10-million-acre withdrawal, will
make future exploration and development for locatable minerals
a difficult proposition.

Some worry about similar limits in Arizona flowing from the
non-listing decision for the Sonoran desert tortoise. The species
assessment document accompanying the non-listing decision
provides little support for these fears. Unlike the situation for
sage-grouse, the FWS cited a 30-year history of conservation
efforts for its success at conserving the desert tortoise. The FWS
noted that most land management plans are current with respect
to the tortoise’s status, and will not require revision. Arizona
Game & Fish will continue to regulate the Sonoran desert tortoise
as a “Species of Greatest Conservation Need.” Id. at 2. Mining
exploration and development projects will continue to conduct
monitoring and mitigation aimed at preventing injury to tortoises,
or loss of habitat. Two new conservation agreements are in the
works, one statewide agreement with Arizona Game & Fish, and
another addressing utility and transmission lines. Ranchers in the
Winkelman, Arizona area worked with federal and state agencies
to develop best management practices for grazing in tortoise
habitat. See Ranching & Sonoran Desert Tortoise Working Grp.,

“Draft—Best Management Practices for Ranching in Sonoran
Desert Tortoise (Gopherus Morafkai) Habitat in Arizona” (Mar. 9,
2015). Only in the management of saleable minerals, including
sand, gravel, or similar construction materials, did the FWS
indicate that further regulation might be warranted.

The FWS likely hopes that its current decision not to list the
Sonoran desert tortoise, combined with a range of conservation
initiatives, will put an end to years of controversy over the
species.

A R K A N S A S —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS COURT OF APPEALS RULING CONFIRMS COMMON
LAW PRINCIPLE THAT POSSESSION OF ONE COTENANT IS
NOT ADVERSE TO OTHER COTENANTS

SEECO, Inc. v. Holden, 2015 Ark. App. 555, 2015 WL
5853340, involved an ownership dispute between two owners, one
of whom owned the surface as well as a one-half mineral interest
in the subject land, while the other was the descendant of a
previous owner who sold the land to the surface owner’s
predecessor in 1912, reserving a one-half mineral interest. The
surface owner claimed title to the other one-half interest, as well,
by virtue of a tax deed resulting from a purported 1958 forfeiture
of the severed one-half interest.

However, that 1958 forfeiture was clearly void for failure of
the tax assessor to properly assess the severed interest, prior to the
purported forfeiture, so the owner whose interest was purportedly
forfeited sued to quiet title to the interest. 2015 Ark. App. 555,
at 3. In response, the surface owner contended that the suit
was barred by limitations. Id. She contended that her possession
(her lessee had commenced drilling wells on the contested lands
more than two years prior to commencement of the quiet title suit)
precluded the suit. An Arkansas statute bars a person who has
been dispossessed by a tax purchaser for more than two years
from maintaining a quiet title suit. Id. at 4 (citing Ark. Code Ann.
§ 18-61-106(a)).

The trial court ruled in favor of the surface owner, but the
Arkansas Court of Appeals reversed. The appeals court’s opinion
confirmed that Arkansas adheres to the majority rule that
production of minerals by a cotenant does not constitute adverse
possession against nonproducing cotenants. Id. at 6–7. Since,
under the two-year statute, exclusive possession is required to
begin the running of the limitations period, the statutory period
never began to run. Thus, the severed one-half owner could quiet
title and set aside the void tax sale. Id. at 8.
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C A L I F O R N I A —  M I N I N G

C H R I S  P O W E L L

—  R E P O R T E R  —

CALIFORNIA LEGISLATURE PROMULGATES NEW SUCTION
DREDGE MINING REQUIREMENTS

In 2009 the State of California enacted a statutory morato-
rium on suction dredge mining, a form of small-scale or recre-
ational mining in which a motorized vacuum pulls material from
the bed of a river or stream to be sifted for gold deposits. See Cal.
Fish & Game Code § 5653.1; see also Vol. XXX, No. 3 (2013)
of this Newsletter. The practice has recently come under fire from
environmental organizations for the damage it can cause to water
quality and streambed habitat.

Last year the California Third District Court of Appeals held
that the General Mining Act of 1872 (Mining Law of 1872), 30
U.S.C. §§ 22–47, required the State of California to allow suction
dredge mining on federal land if alternate mining methods were
exhausted. See People v. Rinehart, 178 Cal. Rptr. 3d 550 (Ct.
App. 2014), review granted, 340 P.3d 1044 (Cal. 2015). In
Rinehart, a miner who was criminally charged with violating
California’s moratorium on suction dredge mining argued that the
state law is preempted by the federal law, and thus the State of
California’s ban on suction dredge mining is federally preempted
by the Mining Law of 1872. This law states that “all valuable
mineral deposits in lands belonging to the United States . . . shall
be free and open to exploration and purchase . . . .” 30 U.S.C.
§ 22. In mid-January the California Supreme Court granted a
petition to review the Rinehart holding, which rendered the
appellate decision as depublished and uncitable. See Cal. Ct. R.
8.1105(e). Until the California Supreme Court issues a decision,
conflicting interpretations over the legality of suction dredge
mining in California will likely continue. In the meantime, the
California Department of Fish and Wildlife (CDFW) took the
stance that suction dredging is illegal in California without
a permit and refuses to issue permits for dredging based on
the 2009 moratorium. See CDFW, “Suction Dredge Permits,”
https://www.wildlife.ca.gov/ Licensing/Suction-Dredge-Permits.

California miners have also brought various legal actions,
consolidated in San Bernardino County, in an attempt to challenge
the State’s effective ban on suction dredging by refusing to issue
the necessary permits. In re Suction Dredge Mining Cases,
No. JCPDS4720 (Cal. Super. Ct. San Bernardino Cnty. filed
Sept. 15, 2010). Some miners resumed suction dredging without
a permit from CDFW, and there have been reports that law
enforcement has threatened miners with arrest and confiscation
of dredging equipment. Scott Harn, “Judge Ochoa Refuses to
Issue Injunction - Dredging Saga Continues,” ICMJ Prospecting
& Mining J. (June 23, 2015). Several miners also sought an
injunction in the consolidated action to prevent law enforcement
in Siskiyou County from issuing citations for suction dredging. On
July 8, 2015, the court entered an order denying the request for
the injunction, and thus failed to provide the miners with any
immediate remedy to California’s ban on suction dredge mining.
Order Denying Miners’ Motion for Injunction, In re Suction

Dredge Mining Cases, No. JCPDS4720 (Cal. Super. Ct. San
Bernardino Cnty. July 8, 2015).

In the meantime, Senator Ben Allen introduced Senate Bill
637 (SB 637), which clarifies and adds to the permitting require-
ments for suction dredge mining administered by CDFW and the
State Water Resources Control Board (SWRCB). See S. 637,
2015 Cal. Legis. Serv. ch. 680 (effective Oct. 9, 2015) (amending
Cal. Fish & Game Code § 5653; adding Cal. Water Code
§ 13172.5). In addition to giving CDFW clear authority over
suction dredging, the amendment requires applicants to obtain and
submit copies of applicable waste discharge requirements as well
as any permits issued under sections 401 and 404 of the Clean
Water Act (as applicable) before CDFW will consider a permit
application. Cal. Fish & Game Code § 5653(b). CDFW may also
now increase the fees for such permits in order to cover the cost
of regulating this practice. Id. § 5653(d)(2). The legislature did
not place a cap on the fees CDFW may assign, and CDFW will
likely increase the permitting fees substantially from their current
base range of $25 to $220. Id. § 5653(d)(1). SB 637 also provides
the SWRCB direction on the environmental impacts at issue (e.g.,
mercury contamination) and directs the SWRCB to adopt or
waive waste discharge requirements for suction dredge mining.
See Cal. Water Code § 13172.5(b)(1).

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

FEDERAL DISTRICT COURT FINDS UNION PACIFIC’S
RESERVATION OF THE RIGHT TO USE SO MUCH OF LAND AS
MAY BE “CONVENIENT OR NECESSARY” ALLOWS USE
CONVENIENT TO THE MINERAL LESSEE

In A-W Land Co. v. Anadarko E&P Co., No. 1:09-cv-02293,
2015 WL 4464414 (D. Colo. July 22, 2015), the U.S. District
Court for the District of Colorado interpreted language in deeds
from Union Pacific Railroad Company (Union Pacific) reserving
oil, coal, and other minerals and certain rights to use the surface
to mine and remove oil, coal, or other minerals. The court was
interpreting Colorado law in this ongoing case.

The procedural setting for the court’s opinion is that the
plaintiff surface owners had sued Anadarko E&P Company LP
and Anadarko Land Corporation (collectively, Anadarko) for
trespass, asserting that Anadarko was required to “engage in
directional . . . drilling via wells radiating from a single well site,
rather than through the drilling of numerous vertical wells, each
from their own site.” Id. at *2 n.2. The plaintiffs sought
certification for a class action. The court certified a class for the
limited purpose of addressing several questions of law common
to all class members. Id. at *2. After the common questions of
law were resolved, “the class would be de-certified and each
Plaintiff would have to proceed to try their own trespass claims
individually.” Id. The parties had briefed the common legal issues
and the court treated the parties’ submissions as a motion for
summary judgment filed by Anadarko, seeking summary judgment
in its favor. Id.



page 8 MINERAL LAW NEWSLETTER Vol. XXXII, No. 4, 2015

The opinion describes the history of Union Pacific’s
acquisition of lands on either side of the planned transcontinental
railroad, and the later deeds from Union Pacific conveying the
surface and retaining the mineral estate under lands. The court
quotes the language of a typical reservation (referred to as “the
surface reservation”), including the reservation of all oil, coal, and
other minerals, the exclusive right to prospect for oil, coal, and
other minerals, and the following language that was key to the
case:

the right of ingress, egress, and regress upon said land to
prospect for, mine and remove any and all such [oil,]
coal or other minerals, and the right to use so much of
said land as may be convenient or necessary for the
right-of-way to and from such prospect places or mines,
and for the convenient and proper operation of such
prospect places, mines, and for roads and approaches
thereto or for removal therefrom of [oil,] coal, mineral,
machinery, or other material.

Id. at *1 (alterations in original) (emphasis added). The word
“oil” is in brackets in the quote because some of the sample deeds
in the record contained an underscored blank space in this
location and others had the word oil handwritten in that space. Id.
at *1 n.1.

The court addressed the Colorado Supreme Court case
Gerrity Oil & Gas Corp. v. Magness, 946 P.2d 913 (Colo. 1997),
where “the Colorado Supreme Court explained that ‘a mineral
rights holder is legally privileged to make such use of the surface
as is reasonable and necessary to develop underlying minerals.’”
2015 WL 4464414, at *4 (quoting Gerrity, 946 P.2d at 927). The
court reviewed the precedent prior to Gerrity and concluded that
the principles recited in Gerrity “are not novel or even of
particularly recent invention.” Id. at *5. Based on a number of
earlier cases cited in the opinion, the court “assume[d] that, at the
time Union Pacific was issuing the deeds in question, it was . . .
aware that its retention of a mineral interest also granted it the
inherent right to make reasonable and necessary use of the surface
estate.” Id.

The court first addressed the question of whether the surface
reservation is ambiguous. Anadarko argued the reservation is not
ambiguous, and the plaintiffs argued that the word “convenient”
is ambiguous because the question “convenient to whom” is not
answered. Id. at *6. The plaintiffs argued that “‘convenient’
means ‘convenient to the Surface Owner’ and ‘necessary’ means
‘necessary to the mineral owner.’” Id. The court disagreed with
this argument, and found that “the correct interpretation unambig-
uously points towards the question of convenience being viewed
from Union Pacific’s perspective for numerous reasons,” includ-
ing that “a commercial entity can be expected to increase, not
diminish, the value of its property.” Id. The court stated that “one
should assume that Union Pacific was acting in such a way as to
make its mineral estate more valuable, rather than less.” Id.
(emphasis omitted).

The court also addressed the plaintiffs’ argument that Union
Pacific’s practice of obtaining surface owner’s agreements (SOA)
with surface owners showed that “Union Pacific did not believe
that the rights conveyed by the surface reservation were as
expansive as Anadarko [asserted them to be].” Id. at *7. The court
found that this practice was explained by the fact that Union

Pacific “was occasionally bedeviled by the unresolved question of
whether its mineral estate included rights to oil and gas,” prior to
that issue being decided by the Colorado Supreme Court in
McCormick v. Union Pacific Resources Co., 14 P.3d 346 (Colo.
2000). 2015 WL 4464414, at *7. Thus, the court ruled

that the terms of the surface reservation are not
ambiguous, that the terms “convenient” and “necessary”
. . . are properly interpreted according to their dictionary
definitions, and that the notion of whether a given
surface use is “convenient” is a determination that is
made . . . from Anadarko’s point of view, not from the
point of view of a surface owner.

Id. at *8.
The court discussed the burdens of proof for trespass claims

based on the Gerrity case. The opinion states that Gerrity first
requires a plaintiff surface owner to establish a prima
facie case by showing that the mineral owner’s use of the
surface was unreasonable according to the surface
owner’s subjective expectations. The burden then shifts
to the mineral owner to show that its use was both
necessary to the act of exploiting the mineral estate
and was reasonable according to established industry
practices.

Id. (emphasis omitted). The court found that these first two steps
in the allocation of proof were not changed by the language of the
surface reservation. Thus, Anadarko was still required to act in
a commercially reasonable manner. Id. The third stage of the
allocation of the burden of proof from Gerrity is described as “the
surface owner attempting to show that there were reasonable
alternatives that the mineral owner could have used but did not.”
Id. The court found that “at this stage of the analysis, Anadarko’s
right to act at its convenience becomes meaningful” and that “the
effect of the ‘convenient’ clause of the surface reservation would
be honored by granting Anadarko the right to decide which
reasonable alternative it will select, even if one alternative will
result in greater surface disruption than the other.” Id. (emphasis
omitted).

The court also addressed the question of whether Anadarko
could be liable for an alleged trespass committed by Anadarko’s
oil and gas lessees. Reviewing prior Colorado law, the court found
that a lessor “is not ordinarily liable for a trespass committed by
his or her lessee.” Id. at *9 (citing Orphan Belle Mining & Milling
Co. v. Pinto Mining Co., 85 P. 323, 324 (Colo. 1906)). The court
recognized

two situations in which the lessor would be liable for
such a trespass committed by its lessee: (i) where the
lessor “aids, abets, encourages, or authorizes the lessee
in the commission of the trespass,” or (ii) where the
lessor, although unaware of the trespass as it is occur-
ring, subsequently “ratifies” that trespass in some way.

Id. (citations omitted). As to the first exception (aiding and
abetting), the plaintiffs were arguing that Anadarko routinely
waived a right that it had in its lease agreements, “by which
Anadarko [was] authorized to require the lessees to enter into an
SOA with a surface owner before commencing drilling.” Id. at
*10. The court found that “the mere waiver of a right to demand
a lessee obtain an SOA, without proof of greater knowledge by



Vol. XXXII, No. 4, 2015 MINERAL LAW NEWSLETTER page 9

Anadarko of the lessee’s intentions and their tortious nature,
exceeds the limitations posed by the aiding and abetting doctrine
and begins to approach a form of strict liability.” Id. The court
found that the second exception (the ratification theory) is
factually intensive and would require individual proof in each
case in which a plaintiff intended to invoke it. Id. at *9.

Finally, the court stated that it had addressed “the only
questions of law common to all class members,” and that “the
case is now ripe for decertification of the class.” Id. at *12.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

COURT OF APPEALS APPLIES KNOTTY RULES DEVELOPED BY
KANSAS SUPREME COURT TO DETERMINE CONTINUING
EFFECT OF DEFEASIBLE TERM INTEREST

In January 1945 A obtained land burdened by an oil and gas
lease. In April 1945 A sold the land to B with A excepting a one-
half mineral interest for 20 years “or as long thereafter as oil, gas
or other minerals is produced therefrom.” The lessee unitized
the land with other lands, but at no time was a well physically
located on the A/B land. No production was obtained from the
land until 2009 when OXY USA, Inc. (OXY) completed a well on
the land as successor to the lease and unitized area. In OXY USA,
Inc. v. Red Wing Oil, LLC, No. 111,973, 2015 WL 6087217
(Kan. Ct. App. Oct. 16, 2015), OXY brought an interpleader
action to determine the rights to production from the land as
between the successors to A and B.

The Kansas Court of Appeals had to first determine the
proper rule that governed perpetuation of the defeasible term
interest spanning three distinct time periods during which the
governing law changed. The issue was whether production from
a pooled or unitized area would perpetuate a defeasible term
interest when the unit well was not physically located on any of
the land comprising the interest. The court in Smith v. Home
Royalty Ass’n, 498 P.2d 98 (Kan. 1972), addressed the issue and
held that only a producing well physically located on the
defeasible term mineral interest land can satisfy the “produced
therefrom” requirement to perpetuate the interest. Under that rule,
A’s interest terminated because there had to be production from
the land in 1965 and no well was placed on the land until 2009.
The court, however, changed the Smith rule in Classen v. Federal
Land Bank of Wichita, 617 P.2d 1255 (Kan. 1980), to provide
that production from a pooled area, where the well was not
located on the defeasible term interest land, would nevertheless
constitute “produced therefrom” as to the acreage that actually
participates in the pooled production. The Classen rule was
extended in Edmonston v. Home Stake Oil & Gas Corp., 762 P.2d
176 (Kan. 1988), to defeasible term acreage that actually
participates in a statutory field-wide unit.

Therefore, under the Smith rule A’s interest terminated in
1965 but under the Classen/Edmonston rule it could be perpetu-
ated by pooled or unitized production because the entire tract
apparently shared in unit production. It all depended upon what
effect is given the subsequent changes made to Smith by Classen

and Edmonston. The court addressed that issue in Kneller v.
Federal Land Bank of Wichita, 799 P.2d 485 (Kan. 1990),
holding it would not give retroactive effect to the rules stated in
Classen and Edmonston. Instead, the Smith rule would apply from
the time Smith was decided up to the time Classen was decided:
June 10, 1972, through October 7, 1980. But what is the rule
when A’s interest terminated in 1965, before Smith was an-
nounced as the law? The court in Kneller indirectly answers this
issue. The primary term for the defeasible term interest at issue in
Kneller terminated in 1960. In addressing the adverse possession
argument, the court noted: “It was not until 1972 when the Smith
decision was announced that plaintiffs had a cause of action.”
Kneller, 799 P.2d at 490. Prior to Smith, “there was no existing
Kansas case law stating that production from a well in the unit
which was not physically situated on the tract in question would
not extend the term.” Id. This suggests that prior to announcement
of the Smith rule a Classen-like rule applied. This raises an
interesting issue regarding retroactivity when a rule of property is
changed: will the new “superior” rule be applied for those time
periods prior to adoption of the “inferior” rule that was subse-
quently changed?

The court in the OXY case did not have to address that issue
because although A’s interest may have been perpetuated from
1960 through June 10, 1972, there was no well on the leased land
by the time the Smith rule took effect on June 10, 1972.
Therefore, as of that date the interest terminated under the Smith
rule and the Kneller holding. This was the same factual scenario
as in Kneller so it was unnecessary to address whether the interest
was extended pre-Smith under a Classen-like analysis. The pre-
Smith issue could arise where there is off-tract pooled production
in which the interest shared prior to Smith but, before the Smith
rule took effect, there was a well physically producing from the
defeasible term acreage prior to, and throughout, the Smith rule
period. The court in OXY agreed that the Smith rule applied, the
interest terminated in 1972, and it could not be revived by the
1980 Classen rule. OXY, 2015 WL 6087217, at *10.

It was next argued by A that its interest continued in effect
because B failed to take prompt action to assert its rights follow-
ing termination of A’s defeasible interest. The trial court held that
because A’s interest terminated in 1972, and B failed to do
anything to assert its fee simple ownership, A’s interest continued
in effect applying a 15-year statute of limitations to determine
adverse claims to real property and applying estoppel and waiver.
Id. at *4. The court of appeals rejected the trial court’s analysis
noting that A’s interest terminated automatically and A failed to
take any action that would alert B that A was making an adverse
claim so as to cause the statute of limitations to begin running
against B. Id. at *7. Although the court incorrectly characterized
A and B as cotenants, it correctly concluded that under these
circumstances A must do more than passively wait for production
to occur over 30 years later. The “ouster” requirement applied to
cotenants is an appropriate analogy that imposes on A the
obligation to take affirmative and clear action that informs B that
a cause of action has accrued against A.

The final argument A makes is that because the A to B
conveyance was “subject to” an existing oil and gas lease that
contained a pooling clause, A should have the benefit of the lease
pooling clause to extend its defeasible term mineral interest. Id. at
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*9. The court rejected this argument noting the Kansas Supreme
Court had rejected a similar argument in Netahla v. Netahla, 346
P.3d 1079 (Kan. 2015). OXY, 2015 WL 6087217, at *10.

An argument not raised in this case, which had the potential
to perpetually vest the interest in A, was the rule against perpetu-
ities. First, note that the defeasible interest is being retained by the
grantor A. This means when A’s interest terminates, the interest
will leave the grantor A and vest in grantee B. Although the court
refers to B’s interest throughout its opinion as a “reversion” and
“possibility of reverter,” it is neither. Because the future interest
is created in the grantee, and not the grantor, the future interest
held by B must be an “executory interest.” More precisely, since
it will potentially spring out of the grantor at some future date, it
is a “springing executory interest.” Unlike a reversion or possibil-
ity of reverter, executory interests are subject to the rule against
perpetuities.

At the time the grant was made, it was possible that it could
be extended by production from the land for a period that
exceeded a life or lives in being plus 21 years and therefore
violates the common law rule against perpetuities. In this case the
interest did not vest in B until 27 years (April 1945 to June 10,
1972) after its creation. Because Kansas did not adopt its version
of the Uniform Statutory Rule Against Perpetuities until July 1,
1993, only the reformation provisions of Kan. Stat. Ann. § 59-
3405(b) could possibly be used to save this 1945 conveyance.
Even the reformation provisions of section 59-3405(b) may not be
available: at least one commentator, this reporter, has argued the
Kansas Uniform Statutory Rule Against Perpetuities is void
because it was the product of legislative log-rolling prohibited by
article 2, section 16 of the Kansas Constitution. See David E.
Pierce, “Void Enactments of the Kansas Legislature,” 80 J. Kan.
B. Ass’n 28 (2011). I bet you didn’t see that one coming.

OPERATOR CAN ELECT TO ASSERT STATUTORY LIEN
AGAINST ONLY THE NON-PAYING PARTY’S RIGHTS IN
OIL AND GAS LEASE

Klima Well Service, Inc. (Klima) was the operator of oil and
gas leases that comprised the Alameda Unit. Hurley was a
nonoperating working interest owner in the unit. Harry Hurley had
failed to pay operating expenses he had been billed, and Klima
filed a statement of lien and then sought to collect unpaid
expenses and foreclose the lien against Hurley’s leasehold
interest. In Klima Well Service, Inc. v. Hurley, No. 6:14-cv-
01250, 2015 WL 5637536 (D. Kan. Sept. 24, 2015), the court
held the Kansas oil and gas lien statute, Kan. Stat. Ann. § 55-207,
allowed the lien claimant to limit the scope of its lien to the non-
paying party’s undivided interest in the lease. This was an issue
of first impression in Kansas. The court relied upon the unjust
enrichment rationale for the statute and the reasoning of this
reporter, who addressed the issue in 1987. Klima, 2015 WL
5637536, at *5–7; see David E. Pierce, “Kansas Oil and Gas Lien
Law,” 56 J. Kan. B. Ass’n 8, 11 (1987).

Hurley also asserted there was no contract establishing his
obligation to pay the operating expenses. The court held the
operating agreement between the parties provided the necessary
contract “with the owner of any leasehold” as required by section
55-207. Klima, 2015 WL 5637536, at *8.

L O U I S I A N A  —  O I L  &  G A S

A D A M  B .  Z U C K E R M A N

S T E P H A N I E  M U R P H Y

—  R E P O R T E R S  —

LOUISIANA SUPREME COURT RULES ON SCOPE OF DUTIES
PRESCRIBED BY ARTICLE 122 OF THE MINERAL CODE

In McCarthy v. Evolution Petroleum Corp., 2014-2607
(La. 10/14/15); 2015 WL 5972515, the Louisiana Supreme Court
held that article 122 of the Louisiana Mineral Code only
prescribes duties for a lessee’s conduct as an operator but not as
a purchaser of mineral rights. In McCarthy the plaintiffs sought
damages and rescission of their sale of royalty interests in mineral
leases due to fraud and error. Id. at *1. The defendant, holding
operation rights as mineral lessee, sought a lease purchaser
interested in employing enhanced oil recovery technology to
increase mineral production. Id. The defendant reached an
agreement with potential lease purchaser Denbury Resources,
LLC (Denbury). Id. Without disclosing the pending deal or the
potential for drastically increased production, the defendant
offered to purchase the plaintiffs’ royalty interests. Id. at *2. The
plaintiffs accepted and received 16 years’ worth of previous
royalty payments. Id. The plaintiffs brought suit asserting that the
offer, in light of the pending deal, amounted to fraud. Id. The
district court dismissed the plaintiffs’ petition for failure to state
a cause of action. Id. In the plaintiffs’ second appeal, the
Louisiana Second Circuit Court of Appeal found that the plaintiffs
stated a cause of action for fraud by silence that derived from the
defendant’s status as operator under the Louisiana Mineral Code.
Id. at *3.

[B]ecause [the defendant] may have been under the duty
and obligation to commence a long-planned project for
development as a reasonably prudent operator and in
breach thereof, it could then be obligated to inform its
lessors and not remain silent on its plans to fulfill its
obligation as a reasonably prudent operator.

Id. (quoting McCarthy v. Evolution Petroleum Corp., 49,301 (La.
App. 2 Cir. 10/15/14); 151 So. 3d 148, 159).

The Louisiana Supreme Court reversed the court of appeals’
ruling, finding that article 122 does not create a duty on behalf of
an operator to speak or disclose information—a prerequisite to
sustain a cause of action for fraud by silence. Id. at *6. The lessee
“is not required to place the interests of the lessor ahead of his
own, nor is he bound by the traditional fiduciary restraints of full
disclosure, lack of self dealing, or prohibition against profiting
from the affairs of one’s principal.” Id. at *8 (quoting Patrick H.
Martin, Louisiana Mineral Law Treatise § 1003 (2012)). The
court noted, however, that “parties to mineral leases may
contractually impose a duty for a lessee to disclose information”
as suggested by article 122. Id.

The Louisiana Supreme Court further held that a cause of
action under article 122 does not exist for fraud by affirmative
misrepresentation. Id. at *9. Article 17 of the Louisiana Mineral
Code excludes a cause of action for lesion beyond moiety. Id.
(citing La. Civ. Code Ann. art. 2589 (“[t]he sale of an immovable
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may be rescinded for lesion when the price is less than one half of
the fair market value of the immovable”)). Even “[e]ndeavoring
to construe the petition in a light favorable to the plaintiffs . . . .
[t]his court . . . long ago established that an allegation of
inadequate price paid for a mineral interest is the essence of a
lesion claim, [and] is not actionable.” Id. at *10. Thus, the
plaintiffs’ claims of insufficient price are claims of lesion that are
barred by article 17. Id. at *12.

FEDERAL DISTRICT COURT ADDRESSES VIABILITY OF
“LEGACY LITIGATION” CLAIMS

In Tureau v. 2H, Inc., No. 1:13-cv-02969, 2015 WL 4694072
(W.D. La. Aug. 6, 2015), three plaintiff landowners filed a
“legacy” lawsuit suit against several companies alleging contami-
nation of land due to oilfield operations. The defendants, in turn,
sought to dismiss multiple theories of liability. The cases were
severed, and in the case discussed below, the court granted in part
and denied in part the defendant’s motion to dismiss.

First, the court addressed whether the plaintiff could sustain
a claim for breach of lease. Id. at *2. Where there was no express
lease provision regarding restoration of the land, “a duty to restore
[the plaintiff’s] land to its original condition arises only if [the
plaintiff] shows that [the defendant] exercised its right in an
‘unreasonable or excessive’ manner.” Id. Because the plaintiff
failed to assert any such allegation, the court dismissed the
plaintiff’s breach of lease claims. Id. Nevertheless, the court
concluded that a claim for restoration of the land “to its original
condition, less normal wear and tear” is allowed pursuant to
articles 2683 and 2692 of the Louisiana Civil Code. Id. at *3.

The court then determined that the plaintiff could not sustain
a claim for continuing trespass where it did not allege ongoing
conduct on the part of the defendant. Id. The court next found that
the plaintiff adequately alleged a claim against the defendant for
nuisance under the previous article 667 of the Louisiana Civil
Code. Id. In this regard, the court held that the plaintiff and
defendant, as lessor and lessee respectively, were “neighbors”
within the meaning of this article as they held interests in the same
piece of property. Id. The court opined, however, that while the
initial elements of article 667 were satisfied, the plaintiff must still
establish that the defendant was at fault to recover in nuisance.
Id. at *4.

The court further determined that the plaintiff could not
sustain a claim for premises liability under articles 2317 and 2322
of the Louisiana Civil Code where he “fail[ed] to assert a single
allegation of how the facilities or the equipment were defective
or in ruin.” Id. at *5. The court also found that the plaintiff could
not sustain a claim for fraud where he only alleged that the
defendant failed to warn “of the toxic and hazardous nature of the
contaminant waste left on [the] property” and that this “failure to
warn is the same as suppression of the truth.” Id. Where “there are
no allegations of a duty to inform and no allegation that any
silence by [the defendant] was with intent to deceive,” and where
there are no “allegations that [the plaintiff] reasonably relied on
the [defendant’s] silence to [the plaintiff’s] detriment,” this did
not comply with Fed. R. Civ. P. 9(b). 2015 WL 4694072, at *6.

The court also discussed the plaintiff’s claim for ultra-
hazardous activity. Id. Here the plaintiff asserted that the defen-
dant “engaged in ultrahazardous activity by storing, releasing and

disposing of radioactive oilfield waste on [the] property.” Id.
Although the court determined that the plaintiff sufficiently
asserted a cause of action that “dispos[al] of radioactive oilfield
waste . . . [caused] damage to [the] property in the form of
contamination,” the court opined that “at this time, I do not find
that [the defendant] has indeed engaged in ultrahazardous activ-
ity.” Id. Nevertheless, the court allowed the plaintiff to pursue this
cause of action at this stage of the litigation. Id. Further, the court
determined that if this claim is proven, an order of remediation
could be issued for land loss, subsidence, and backfilling of
canals. Id. Lastly, the court determined that the plaintiff’s claims
under the Restatement (Second) of Torts § 324A and La. Civ.
Code art. 2688 should be dismissed. 2015 WL 4694072, at *7.

LANDOWNER SUIT REMANDED TO STATE COURT

In Defelice Land Co. v. ConocoPhillips Co., No. 2:15-cv-
00614, 2015 WL 3773034 (E.D. La. June 17, 2015), Judge
Martin Feldman remanded a lawsuit alleging that the plaintiff’s
land was destroyed by the defendants’ proximate oil and gas
operations. The plaintiff “owns property located within, adjacent
to, and in the vicinity of the Lake Hermitage and Magnolia Oil &
Gas Fields.” Id. at *2. The plaintiff alleges that oil and gas
exploration, production, and transportation activities damaged its
property and were conducted in violation of Louisiana’s State and
Local Coastal Resources Management Act of 1978 (SLCRMA),
La. Rev. Stat. Ann. §§ 214.21–.42. 2015 WL 3773034, at *2.

The plaintiff brought suit on five state law claims: negli-
gence, strict liability, public nuisance, private nuisance, and
breach of contract. Id. The defendants removed on the grounds
that the federal court retained jurisdiction as the plaintiff’s claims
arose under federal law. Id. First, the defendants argued that the
plaintiff’s claims arose under federal law because the dredging at
issue was authorized under federal permits issued by the U.S.
Army Corps of Engineers. Id. at *3. The court rejected this
argument because “the plaintiff insists that its claims are expressly
governed by Louisiana code articles, statutes, regulations, and
permits.” Id. Further, the court found that the “alleged permit
violations occurred in Plaquemines Parish, not the Outer Conti-
nental Shelf,” foreclosing the possibility that the Outer Continen-
tal Shelf Lands Act applied to this litigation. Id. at *5. Lastly, the
court rejected jurisdiction based on maritime jurisdiction. Id. In
this regard, “maritime claims are not independently removable to
federal court absent an independent basis for asserting federal
jurisdiction. And defendants offer none here.” Id.

M I N N E S O T A  —  M I N I N G

A L E A V A  R .  S A Y R E

T H O M A S  C .  B U R M A N

—  R E P O R T E R S  —

MINNESOTA COURT OF APPEALS HOLDS THAT SILICA SAND
MINING OPERATION IS NOT A “NEW PROJECT” SUBJECT TO
SETBACK PERMITTING REQUIREMENTS

Increased demand for silica sand to support oil production
has led a number of previously small-scale silica sand mining
operations in Minnesota to substantially expand the scope of their
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operations in recent years with increases in mine rates and
production levels. The counties responsible for making land use
determinations in areas where these silica sand mining operations
have expanded have struggled with determining the permitting
requirements applicable to these expanded operations. Several
counties have imposed moratoria on issuance of any conditional
use permit (CUP) for silica sand mining operations and therefore
have delayed approvals of CUP applications for years.

Under Minnesota law, any new silica sand mine located
within the Minnesota Department of Natural Resources (MDNR)
Paleozoic plateau ecological section and within a mile of a
designated trout stream must obtain a setback permit. Minn. Stat.
§ 103G.217(b). In September 2014, delays in permitting for a
proposed silica sand mine expansion in southeastern Minnesota
led MDNR to determine that a previously issued CUP for the
mine had lapsed, and that after the expanded mine proposal was
terminated the subsequent application to extend the original CUP
was a “new” mining operation subject to these setback require-
ments. On certiorari appeal of this administrative decision in
Erickson v. Minnesota Department of Natural Resources, No.
A14-1732, 2015 WL 4393405 (Minn. Ct. App. July 20, 2015)
(unpublished), the Minnesota Court of Appeals concluded that
MDNR erred as a matter of law. On October 20, 2015, the
Minnesota Supreme Court denied MDNR’s request for further
review, thus marking the end of the dispute.

The outcome of the litigation turned, in large part, on the
undisputed facts relating to the process of obtaining a CUP for the
silica sand mining operations on Tracie and Michelle Erickson’s
property. When the Ericksons acquired the property in 2009, it
was subject to a CUP that permitted the extraction of silica sand.
Id. at *1. While the original CUP initially contemplated the
removal of 8,000–10,000 cubic yards of sand, the CUP included
no volume limits and recognized that mining operations would
continue after this initial work. “The Ericksons contracted with
Minnesota Sands, LLC to extract 2 million cubic yards of sand
and process the sand onsite.” Id. While the County had previously
extended the CUP on three separate occasions (most recently
in 2008) with minimal controversy, the expanded operations
prompted the neighboring property owners to challenge the
proposed operation. Given these concerns, the County, in July
2012, “enacted a moratorium on ‘the issuance of any [CUP] for
new silica sand mining’ . . . and all sand processing operations
‘not expressly authorized by the terms of an existing [CUP].’” Id.
This moratorium remained in place through 2014. Id.

The County also ordered mining operations on the Erickson
property to stop pending completion of a state environmental
assessment worksheet (EAW) to analyze the environmental
impacts associated with the onsite processing, which was not
expressly authorized by the terms of the existing CUP. Id. Before
this environmental review process commenced, the Ericksons
timely filed a request to renew the CUP, but the County delayed
any action pending completion of the EAW. Id. at *2. Conse-
quently, the County did not renew the CUP before its scheduled
expiration.

The EAW, however, never occurred. Instead, the Ericksons
notified the County that they had terminated their agreement with
Minnesota Sands, LLC. The County therefore agreed that neither
the EAW requirement nor the moratorium applied to the renewal

request because the Ericksons were not proposing any new
mining. On June 2014, the County approved renewal of the
original CUP with the addition of an express condition limiting
extraction to 10,000 cubic yards per year. Id.

The County determined, consistent with past practice, that the
prior CUP had not expired because the Ericksons had not violated
any of the CUP’s conditions and had timely filed an application
for renewal. Nonetheless, MDNR notified the Ericksons that,
because their CUP had lapsed, the mining operations constituted
a “new project.” According to MDNR, this new project required
a MDNR permit for a setback from a nearby trout stream.
Accordingly, MDNR ordered the Ericksons to cease mining and
issued a final agency decision requiring them to obtain a setback
permit. Id.

On review, the court of appeals declined to afford MDNR any
deference to its determination that the proposed mining operation
was a new project. While the court acknowledged that it would
normally defer to “an agency’s interpretation of a statute that it is
charged with administering” when it involves the agency’s
technical expertise, id., the court concluded that the issue of
whether the mining operation was a new project is a question of
law and therefore subject to de novo review, id. at *3.

Applying this standard of review, the court focused on the
plain meaning of the language in the trout setback statute to
determine the scope of the mining “project” and whether it was
“new.” The court concluded that the scope of the proposed project
was the activity of mining silica sand for sale, not the CUP
process associated with this activity. Id. at *4. In further support
of this interpretation, the court relied on the definition of project
under the state’s environmental review regulations, which specify
that a project refers to “the physical activity to be undertaken and
not to the governmental process approving the project.” Id.
(emphasis omitted). Based on the interpretation, the court
concluded that the activity of mining silica sand was “not of recent
origin” and had been ongoing in some form since 1992. Id.

The court further noted that, even if the continuity of the CUP
was dispositive of whether a project was new, the CUP had not
lapsed. Id. at *5. The court expressly deferred to the County’s
interpretation of the CUP requirements as a matter within the
County’s “specialized authority.” Id. Because the applicable
Minnesota state statute provides that a CUP remains in effect so
long as its conditions are observed, the court deferred to the
County’s factual determination that the Ericksons had complied
with the CUP’s conditions and had timely filed their renewal
application. Id. (citing Minn. Stat. § 394.301, subd. 3). Accord-
ingly, “the county’s 2014 action was an extension rather than an
issuance of a new CUP, and the Ericksons’ sand mine was
therefore not a new project . . . .” Id.

ENVIRONMENTAL ADVOCACY GROUPS CHALLENGE MDNR’S
DECISION THAT TACONITE MINE EXPANSION DOES NOT
REQUIRE AN EIS

On September 21, 2015, Save Our Sky Blue Waters and other
environmental advocacy groups petitioned the Minnesota
Supreme Court to review the dismissal of their challenge to a
decision by MDNR regarding the proposed progression of the
Peter Mitchell Mine in northeastern Minnesota. See In re Deter-
mination of the Need for an EIS for the Northshore Mining Co.
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Progression of the Ultimate Pit Limit, No. A15-0942 (Minn. Ct.
App. Aug. 25, 2015) (order dismissing case), review denied,
No. A15-0942 (Minn. Nov. 17, 2015); see also Record of
Decision, In re Northshore (MDNR Apr. 22, 2015).  The groups
challenged MDNR’s decision to not require an environmental
impact statement (EIS) for the progression by filing a petition for
a writ of certiorari with the Minnesota Court of Appeals. Under
the Minnesota Environmental Policy Act (MEPA), Minn. Stat.
§§ 116D.01–.11, aggrieved parties have a statutory right to seek
judicial review of a decision by MDNR to not require an EIS for
a given project. See id. § 116D.04, subd. 10. Although the petition
attacked the substance of MDNR’s decision to not require an EIS,
the court of appeals dismissed the challenge on procedural
grounds. In re Northshore, No. A15-0942, slip op. at 5.

The Peter Mitchell Mine is an open pit taconite mine that has
been in operation since the 1950s. The mine is operated by
Northshore Mining Company (Northshore). Northshore proposes
to expand the ultimate pit limit (UPL) included within the permit
to mine for the Peter Mitchell site. The proposed progression will
add a 108-acre area along the edge of the current 12-mile-long
mine pit. By expanding the mine area, Northshore will for the first
time encounter Type II Virginia Formation (VF), which must be
removed to access the underlying taconite ore. The proposed
stockpile for the Type II VF rock will be located on a 153-acre
area within the UPL and on previously mined lands. See Record
of Decision, supra, at 1.

On April 23, 2015, MDNR announced that the environmental
assessment worksheet (EAW) process—the Minnesota equivalent
of a federal environmental assessment—for the proposed expan-
sion “provided adequate information on potential environmental
effects.” See News Release, MDNR, “Environmental Impact
Statement Not Required for Northshore Mining Expansion”
(Apr. 23, 2015). This negative declaration by MDNR ends the
environmental review process, allowing the expansion to proceed
to the permitting and approval phase. Environmental advocacy
groups challenged MDNR’s determination by filing a petition
for writ of certiorari with the Minnesota Court of Appeals on
June 10, 2015. In the petition, the groups argued in part that
MDNR insufficiently analyzed the potential impacts of runoff
from the site, and that the EAW should have included information
regarding financial assurances.

Although the case began with only the appellant advocacy
groups and MDNR as parties, the court of appeals granted
Northshore’s motion to intervene on July 14, 2015. Shortly
thereafter, MDNR and Northshore moved to dismiss the appeal,
arguing that it was untimely. Under MEPA, the petitioners were
required to file an appeal no later than 30 days after they received
MDNR’s final decision to not require an EIS. See Minn. Stat.
§ 116D.04, subd. 10. Under Minnesota rules, MDNR must
provide decisions regarding the need for an EIS to all persons
listed on a designated EAW distribution list, all persons who
commented in writing during the public review period, and any
other person upon written request. See Minn. R. 4410.1700, subp.
5. MDNR provided notice to all required parties between April 22
and April 29, more than 30 days before the petition was filed. The
advocacy groups argued, however, that the appeal was timely
because MDNR did not publish notice of the decision in the
state’s Environmental Quality Board (EQB) Monitor until June 8,

2015. See Minn. R. 4410.5200 (requiring all decisions regarding
the need for an EIS to be published in the EQB Monitor). The
court sided with MDNR and Northshore, noting that in 1995 the
EQB eliminated language in its rules indicating that the time to
seek judicial review of agency decisions begins to run upon
publication in the EQB Monitor. In re Northshore, No. A15-0942,
slip op. at 4. The court therefore determined that it lacked
jurisdiction and dismissed the appeal. Id. at 5.

The Minnesota Supreme Court dismissed the advocacy
groups’ petition for review.

FINAL EIS ISSUED FOR POLYMET’S NORTHMET PROJECT

On November 6, 2015, MDNR, the U.S. Army Corps of
Engineers (Corps), and the U.S. Forest Service (USFS) issued the
final EIS (FEIS) for PolyMet Mining, Inc.’s (PolyMet) proposed
NorthMet Project. See MDNR, Corps & USFS, “NorthMet
Mining Project and Land Exchange—Final Environmental Impact
Statement” (Nov. 2015); see also 80 Fed. Reg. 70,206 (Nov. 13,
2015). The NorthMet Project will be located in northeastern
Minnesota’s Mesabi Iron Range. The FEIS examines the environ-
mental, social, and economic aspects of two related actions:
(1) the construction and operation of the state’s first proposed
copper-nickel mine and associated facilities, and (2) a land
exchange through which USFS will convey federal lands within
the Superior National Forest to PolyMet in exchange for several
tracts of private land.

The NorthMet Project includes an open-pit mine and related
processing facilities that will be used for the extraction of copper,
nickel, cobalt, and other precious metals. The project will be
partially located on a mine site that was previously used for
extracting and processing iron ore. Along with constructing a new
mine, PolyMet plans to refurbish an existing processing plant,
construct a new hydrometallurgical facility and tailings basin, and
expand existing utility infrastructure and rail lines. Pre-mining
construction is currently expected to last approximately 18
months, followed by 20 years of mining operations. With respect
to the land exchange, PolyMet has proposed to acquire around
6,650 acres of USFS lands. In return, PolyMet will transfer
approximately 6,722 acres to public ownership, and these
lands will eventually be incorporated into the Superior National
Forest. The exact scope of the exchange will be contingent on
the outcome of future real estate appraisals and other adminis-
trative review.

The roughly 3,000-page FEIS is the culmination of more than
10 years of federal and state agency review of the NorthMet
Project’s potential impact on air and water quality, wetlands,
wildlife, and cultural resources. The FEIS proposes measures to
be taken during the permitting process to mitigate those impacts.
During this 10-year process, the agencies issued a draft EIS in
2009 and, based on the comments received, decided to prepare a
supplement draft EIS (SDEIS), which included a number of
project changes and which the agencies released in December
2013. The recently-issued FEIS responds to more than 50,000
public comments on the previous drafts of the EIS, as well as
comments from the U.S. Environmental Protection Agency and
tribal entities. The agencies revised the FEIS and incorporated
additional analyses as a result of those comments. In particular,
the FEIS includes additional information and analysis on surface
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and groundwater; the project’s potential effects on moose, other
plants and animals, and biodiversity sites; and a separate section
consolidating information on the project’s potential effects to
human health.

Now that the co-lead agencies have issued the FEIS, they will
each undertake a separate decision process consistent with federal
and state law. Consistent with the requirements of the Minnesota
Environmental Policy Act (MEPA), Minn. Stat. §§ 116D.01–.11,
Minnesota’s equivalent of the National Environmental Policy Act
of 1969 (NEPA), the public has an opportunity to submit public
comments on the “adequacy” of the FEIS to MDNR. See Minn.
R. 4410.2800, subp. 2. This public comment period closes on
December 14, 2015. MDNR will then issue an adequacy determi-
nation on the FEIS, which it anticipates issuing in February 2016.
This adequacy determination will focus on whether the FEIS
complies with MEPA, responds to substantive comments, and
addresses potentially significant issues and alternatives raised in
scoping. See Minn. R. 4410.2800, subp. 4. If MDNR finds that
the FEIS is adequate, the NorthMet Project will transition to the
permitting phase, during which PolyMet will file approximately
20 permits for review and decision by the various agencies. These
permits include a MDNR permit to mine, which is required before
any mining operation may commence in Minnesota; air and water
permits administered by the Minnesota Pollution Control Agency;
and MDNR dam safety and water appropriation permits.

In addition to state review, USFS published a draft record of
decision (ROD) regarding the land exchange on November 17,
2015. See USFS, “Draft Record of Decision—NorthMet Project
Land Exchange” (Nov. 2015). This draft ROD triggered a pre-
decisional objection process under USFS regulations, including
a 45-day time frame for persons who had previously submitted
“timely, specific written comments” on the proposed land
exchange to file objections to USFS’s draft ROD regarding the
proposed land exchange. See 36 C.F.R. §§ 218.5, .7. Once USFS
has concluded the pre-decisional objection process, the Agency
may proceed with issuing a final ROD on the land exchange.

Finally, the Corps (the third co-lead agency) issued its own
public notice on November 13, 2015, announcing the release of
the FEIS and providing a summary of changes to impacts to
waters of the United States relating to PolyMet’s application for
a Clean Water Act § 404 permit. See Public Notice, Corps,
“Notice of Availability of Final Environmental Impact Statement
and Supplemental Notice for Section 404 Permit Application”
(Nov. 13, 2015); see also 33 U.S.C. § 1344. As part of its notice,
the Corps invited members of the public to submit comments on
the proposed changes in wetlands impact and mitigation since the
original notice issued in 2013. It will then continue its own review
and analysis of PolyMet’s section 404 permit application and
ultimately publish a ROD that will document its decision of
whether to permit the discharge of dredged and fill materials into
waters of the United States.

Editor’s Note: The reporters’ firm represents PolyMet
Mining, Inc. in this matter.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

PENDING LITIGATION INVOLVING THE CONSEQUENCES OF
THE FAILURE TO GIVE WRITTEN NOTICE TO A MINERAL
INTEREST OWNER IN A FORCE POOLING PROCEDURE

Miss. Code Ann. § 53-3-7 provides for the force pooling
of separately owned tracts of land or interests therein for the
drilling for oil or gas. The statute provides an operator the
option of pooling with risk penalty charges or without such
charges with different procedures for each result. Section 53-3-
7(1)(b) provides that where an operator does not seek risk penalty
charges (referred to in the statute as “alternate charges”), the
notice to nonconsenting parties shall be given as prescribed in
Miss. Code Ann. § 53-1-21, which states there shall be 10 days’
(20 days by Rule 4(A) of the Mississippi State Oil and Gas
Board’s (MSOGB) Rules of Order and Procedure) notice
published in a paper of general circulation in the state and also in
a paper of general circulation in the county or counties in which
the pools are located. Much greater notice, including personal
notice, is required for the force pooling with risk penalty charges.
See Miss. Code Ann. § 53-3-7(2). Rule 4(B)(4)(a) of the
MSOGB’s Rules of Order and Procedure provides that notice of
a petition for the force pooling of a unit that does not ask for risk
penalty charges shall be given by the operator to each non-
consenting owner. This results in an apparent conflict between this
rule and Miss. Code Ann. § 53-1-21 and raises the question of
whether the statute or the more stringent rule controls.

On March 14, 2014, in MSOGB Docket No. 150-2014-D,
Goodrich Petroleum Company, LLC (Goodrich) filed a petition
to force pool a 1,275.6-acre unit in Wilkinson County, Missis-
sippi, both with and without alternate charges, to drill a horizontal
well to produce from the Tuscaloosa Marine Shale formation. By
Order No. 220-2014 the unit was force pooled. Ronald L. Taylor
and Pamela Taylor owned an undivided 0.00088888 working
interest in the unit. The interest of the Taylors was apparently
overlooked by the operator as they were not listed in the petition
as a nonconsenting owner for alternate risk charges purposes. The
operator did, however, publish the public notice as required by
Miss. Code Ann. § 53-1-21. On April 1, 2015, the Taylors
notified Goodrich they had never been contacted about leasing
their interest. On August 21, 2015, the Taylors filed a complaint
and on August 25, 2015, they filed an amended complaint in the
U.S. District Court for the Southern District of Mississippi
claiming they were entitled to 100% of the proceeds attributable
to their interest without cost and alleging various other damages.
See Amended Complaint, Taylor v. Goodrich Petroleum Corp.,
No. 5:15-cv-00079 (S.D. Miss. Aug. 25, 2015). Miss. Code Ann.
§ 53-3-7(4) provides that the MSOGB shall determine all disputes
as to costs with respect to force pooled units. On September 21,
2015, Goodrich filed a petition in Docket No. 436-2015-D with
the MSOGB, with notice to the Taylors, for the determination of
costs with respect to the subject unit.

In the litigated action, Goodrich has filed a motion to dismiss
and the original judge has recused himself. See Motion to
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Dismiss, Taylor, No. 5:15-cv-00079 (S.D. Miss. Sept. 22, 2015);
Order of Recusal, Taylor, No. 5:15-cv-00079 (S.D. Miss. Oct. 22,
2015). In the MSOGB matter, the Board has continued the docket
hearing until the January 2016 meeting.

Some of the issues that could be decided by these proceed-
ings are:

(1) Will the failure to give formal notice or make other
contact with the owner of a mineral or leasehold interest
involved in a force pooled unit relieve the interest of
bearing its share of all costs?

(2) Does such failure to notify or contact make the operator
liable for punitive damages?

(3) Does the owner of a mineral or leasehold interest have
a duty to come forward and notify an operator of its
interest in the proposed compulsory unit?

(4) Which statute(s) or rule(s) apply with respect to notice?
(5) In the absence of other controlling law, does the law of

cotenancy requiring only an accounting for profits
apply?

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

KEYSTONE XL PIPELINE SAGA OVER . . . FOR NOW

In late September and early October 2015, in what was
perceived as a strategic move, TransCanada Keystone Pipeline,
LP (TransCanada) made two major announcements. First, Trans-
Canada announced the withdrawal of condemnation lawsuits the
company had filed in Nebraska courts seeking access to property
of unwilling landowners along the route of the proposed Keystone
XL pipeline. See News Release, TransCanada, “TransCanada Will
Apply to Nebraska Public Service Commission to Approve
Keystone XL Route” (Sept. 30, 2015). Second, on October 5,
2015, the company filed an application with the Nebraska Public
Service Commission (PSC) under the Major Oil Pipeline Siting
Act (MOPSA), Neb. Rev. Stat. §§ 57-1401 to -1413, for the same
pipeline route approved in 2013 by the Nebraska Governor. See
Press Release, PSC, “TransCanada Files Application for Approval
of Pipeline Route” (Oct. 6, 2015); see also Vol. XXX, No. 1
(2013) of this Newsletter.

Then, on November 2, 2015, TransCanada also announced it
had sent a letter to U.S. Secretary of State John Kerry asking for
its presidential permit to be placed on hold while the Nebraska
PSC process is pending. See News Release, TransCanada, “Trans-
Canada Asks State Department to Pause Keystone XL Review”
(Nov. 2, 2015). The State Department rejected TransCanada’s
request and denied the presidential permit four days later. See
Press Statement, John Kerry, Sec’y of State, “Keystone XL
Pipeline Permit Determination” (Nov. 6, 2015).

Finally, in what may be the final action for now, TransCanada
also announced the withdrawal of its application to the PSC
under MOPSA on November 18, 2015. See Nicholas Bergin,
“TransCanada Says It Remains Committed to Making Keystone

XL Reality,” Lincoln Journal Star (Nov. 18, 2015). MOPSA,
unlike the expedited alternative gubernatorial process, was not
tied to evaluation of a pipeline seeking federal agency approval
under the National Environmental Policy Act of 1969. See Neb.
Rev. Stat. §§ 57-1101, -1503. Recall from previous Newsletters
that MOPSA requires any pipeline carrier proposing to construct
an oil pipeline or make a substantial change to the route of an
existing pipeline in Nebraska to file an application with, and
obtain the approval of, the PSC. Id. § 57-1405; see Vol. XXXI,
No. 2 (2014) of this Newsletter. Under MOPSA, the PSC has
seven months to make a decision once the application is filed
unless the applicants agree to an extension. Neb. Rev. Stat. § 57-
1408. The PSC has the option to request reports from state
agencies related to the pipeline proposal. See Neb. Admin. Code
tit. 291, ch. 9, § 023.05. The Nebraska Department of Environ-
mental Quality had already advised the PSC that there were no
new environmental issues that have not already been evaluated.

TransCanada could have chosen to continue with siting
approval in Nebraska, in the hope there may be a more receptive
federal administration in 2017, and may consider reapplying for
a presidential permit again in the future. TransCanada, however,
raised MOPSA’s statutory deadlines and the company’s further
consideration on a future course of action as reasons for with-
drawing from proceeding under MOPSA for now. The company
reserved the right to reapply under MOPSA at a later date
and confirmed its commitment to completing the Keystone XL
pipeline.

TransCanada is also seeking dismissal of the lawsuit filed
by landowners still seeking to overturn the law that allowed
gubernatorial approval of the pipeline route in the first instance
because the company is now complying with MOPSA. See Steskal
v. TransCanada Keystone Pipeline, LP, No. CI 15-6 (Neb. Dist.
Ct. Holt Cnty. filed Jan. 16, 2015). A ruling on the dismissal is
still pending.

Editor’s Note: The reporter serves as legal counsel to the
Nebraska Department of Environmental Quality.

N E W  M E X I C O  —  O I L  &  G A S

E L I Z A B E T H  A .  R Y A N

—  R E P O R T E R  —

NEW MEXICO COURT OF APPEALS SAYS SEISMIC SURVEYS
ARE SUBJECT TO SOPA

The New Mexico Court of Appeals recently reversed a grant
of summary judgment in favor of the defendants for claims of
violation of the New Mexico Surface Owners Protection Act
(SOPA), N.M. Stat. Ann. §§ 70-12-1 to -10, and breach of
contract for damage to the range. See Woody Inv., LLC v.
Sovereign Eagle, LLC, No. 32,830, 2015 WL 4550127 (N.M. Ct.
App. July 28, 2015). The plaintiffs, Woody Investment, LLC and
Pipkin Corporation, held a grazing lease from the New Mexico
State Land Office (NMSLO) and owned adjoining lands where
they conducted cattle operations. Id. ¶ 2. The defendant Sovereign
Eagle, LLC (Sovereign), an oil and gas operator, leased the
mineral estate below these lands from the NMSLO and others.
Sovereign hired the other defendant, Dawson Geophysical
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Company (Dawson), to perform a geophysical seismic survey of
the mineral estate. Id. The plaintiffs brought their claim after the
survey was completed, stating damages to the surface estate
occurred as a result of the survey. Id. ¶ 5.

The plaintiffs brought claims of negligence, trespass, breach
of contract, and violation of SOPA. The district court granted
summary judgment in favor of the defendants on the breach of
contract and violation of SOPA claims. Trial proceeded on the
negligence and trespass claims and the jury found no liability of
the defendants under either claim. The plaintiffs appealed the
summary judgment on breach of contract, violation of SOPA, and
other claims not discussed in this report. Id.

The plaintiffs brought two breach of contract claims. See id.
¶¶ 19–20.The first claim concerned Sovereign’s mineral lease
with the NMSLO. Id. Before the court of appeals, the plaintiffs
argued they were entitled to recover under a “good neighbor
policy” in such lease as a third-party beneficiary. Id. ¶ 33. The
court of appeals decision did not discuss the good neighbor policy
or the district court’s reasoning for granting summary judgment
on the claim. Id. ¶ 34. The court of appeals held that the plaintiffs
were at best incidental beneficiaries and were not entitled to
recover under the contract. Id. ¶ 35.

The second breach of contract claim concerned the permit
that Dawson obtained from the NMSLO to conduct the survey on
lands under the plaintiffs’ grazing lease. Specifically, the plaintiffs
were seeking to recover under a permit provision mandated by
regulation requiring the permittee to compensate the grazing
lessee for actual damage to or loss of range. Id. ¶ 22 (citing N.M.
Code R. 19.2.17.15(B)). The district court granted summary
judgment stating that the plaintiffs failed to plead such damages.
Id. ¶ 23. The court of appeals reversed, stating that use of the term
“surface estate” in the pleadings put the defendants on notice of
the plaintiffs’ claim of damages to the range, and remanded for
trial. Id. ¶ 27.

As to the issue of applicability of SOPA, the court of appeals
took a common sense approach to statutory interpretation. The
district court had held that SOPA did not apply to geophysical
seismic surveys because a geophysical seismic survey was a non-
surface disturbing activity that was only preliminary to actual oil
and gas operations. Id. ¶ 7. The court of appeals, however, looked
to the definition of “oil and gas operations” provided in SOPA,
which includes “all activities affecting the surface owner’s land
that are associated with exploration, drilling or production of oil
or gas . . . .” Id. ¶ 12 (emphasis omitted) (quoting N.M. Stat. Ann.
§ 70-12-3(A)). The defendants argued that because SOPA’s
notice provisions differentiate between surface disturbing and
non-surface disturbing activities, “oil and gas operations” did not
include geophysical seismic surveys. Id. ¶ 11. The court of
appeals rejected the defendants’ analysis by broadly defining
“exploration” as the search for oil and gas and included geophysi-
cal surveying as a type of exploration operation whether it
disturbs the surface or not. Id. ¶ 12 (citing Howard R. Williams &
Charles J. Meyers, Manual of Oil & Gas Terms 331–32 (7th ed.
1987)). The court supported this definition with New Mexico case
law that used geophysical and seismic surveys in the context of oil
and gas exploration, where the defendant conducted seismic
operations and the surface owners experienced damages similar
to this case, such as damage to their blue grama grass caused by

the tracks and dust created by the defendants’ trucks. Id. ¶ 14
(citing Dean v. Paladin Exploration Co., 2003-NMCA-049, 64
P.3d 518). The court looked at numerous New Mexico cases to
confirm geophysical seismic surveys are a part of the oil and gas
exploration process. Id. ¶ 15. Statutes and case law in states such
as Montana, North Dakota, Oklahoma, and Wyoming further
supported the court’s conclusion. Id. ¶¶ 13, 16. Because of the
court’s conclusion, the defendants are subject to SOPA’s strict
liability provisions for statutory damages. Id. ¶ 18. The court
reversed the district court and remanded the SOPA claim for trial
where damages will be determined. Id.

Editor’s Note: The reporter acknowledges the assistance of
her associate, Elizabeth A. Shields, in the preparation of this
report.

N O R T H  D A K O T A  —
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USE OF MINERAL ESTATE PRESERVED SEVERED ROYALTY
UNDER DORMANT MINERAL ACT

The North Dakota Supreme Court recently had an opportu-
nity to decide whether North Dakota’s Dormant Mineral Act
(DMA), N.D. Cent. Code §§ 38-18.1-01 to -08, applied to severed
royalty interests. See Yesel v. Brandon, 2015 ND 195, 867
N.W.2d 677. However, the court stopped short of answering that
question, finding that, even if the DMA applied to severed royalty,
the mineral interests supporting and related to the severed royalty
were effectively used during the pertinent time periods, and “a
royalty interest cannot be considered abandoned if the related
mineral interest is being used under [N.D. Cent. Code] § 38-18.1-
03(1) . . . .” Id. ¶ 13.

By way of background, the DMA provides that any mineral
interest is deemed abandoned, with title vesting in the surface
owner upon the completion of certain statutory requirements, if
the mineral interest is unused for 20 years preceding publication
of a notice of lapse by the surface owner. Id. ¶ 9 (citing N.D.
Cent. Code §§ 38-18.1-02, -06). Under the DMA, a “‘mineral
interest’ includes any interest in oil, gas, coal, clay, gravel,
uranium, and all other minerals of any kind and nature, whether
created by grant, assignment, reservation, or otherwise owned by
a person other than the owner of the surface estate.” Id. (quoting
N.D. Cent. Code § 38-18.1-01). The DMA does not specifically
reference severed royalty interests. Minerals are deemed “used”
under the DMA in a variety of circumstances, including when
there is production of the minerals, when the minerals are leased,
encumbered, or assigned by recorded instruments, or when the
minerals are subject to a recorded pooling or unitization order or
agreement. Id. ¶ 12 (citing N.D. Cent. Code § 38-18.1-03(1)).

Phyllis Yesel and Gloria Van Dyke (collectively, Yesel)
owned the surface estate of certain lands. Id. ¶ 1. Christian Teigen
was the heir to various nonparticipating royalty interest owners in
those lands. Id. ¶ 2. Yesel undertook steps to reclaim the royalty
interests pursuant to the DMA, arguing that the royalty interests
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were not “used” during the 20-year period preceding the first
publication of the notice of lapse. Id. ¶ 3. However, Yesel did not
claim that the mineral interests, from which the severed royalty
interests were previously carved, were ever abandoned. Id. ¶ 13.
Indeed, in the 20-year period preceding Yesel’s published notice
of lapse, the “mineral interests were subject to numerous leases,
were subject to a pooling order issued from the North Dakota
Industrial Commission, and were producing oil from at least two
wells.” Id.

The court noted the distinction between a mineral interest and
a nonparticipating royalty interest that was severed from the
mineral estate, pointing out that

[a] mineral interest is a property interest created after an
oil and gas severance from the surface and generally
includes the right to sell all or part of the estate, the right
to explore and develop the estate, the right to execute oil
and gas leases, and the right to create fractional shares of
the mineral estate. Mineral rights generally include those
same basic interests. A royalty interest is a smaller
interest in a mineral estate which is a share of the
product or proceeds reserved to the owner for permitting
another to develop or use the property. Mineral and
royalty interests are separate property interests with
different characteristics.

Id. ¶ 10 (quoting Acoma Oil Corp. v. Wilson, 471 N.W.2d 476,
481 (N.D. 1991)).

The court found that, because a royalty owner cannot develop
or produce the minerals and only receives a share of production
once the mineral owner produces the minerals, “a royalty interest
cannot be considered abandoned if the related mineral interest is
being used under [N.D. Cent. Code] § 38-18.1-03(1) . . . .” Id.
¶ 13. To the extent the DMA applies to nonparticipating royalty
interests (an issue not ultimately decided by the court), “a royalty
interest is used if the related mineral interest is used under [N.D.
Cent. Code] § 38-18.1-03(1).” Id.

RESERVATION CONTAINED IN WARRANTY PROVISIONS
EFFECTIVELY RESERVED MINERALS

In Johnson v. Shield, 2015 ND 200, 868 N.W.2d 368, the
North Dakota Supreme Court held that, on the facts presented, a
mineral reservation was effective, notwithstanding its placement
in the warranty provisions of the deed rather than in the granting
provisions. There, Eugenie and Roy Goldenberg owned all of the
surface and mineral estate in a tract of land, which land they
conveyed to Julian and Arthur Johnson by way of a 1942 warranty
deed. Id. ¶ 2. The granting clause was silent as to any mineral
reservation, but the warranty clause provided that the Goldenbergs

covenant . . . that they are well seized in fee of land, real
estate and premises aforesaid, and have good right to sell
and convey the same in manner and form aforesaid; that
the same are free from all incumbrances, but reserving,
however, to the grantor fifty per cent (50%) of all of the
oil, gas, hydro-carbons and minerals in or with respect
to said real property[.]

Id. (emphasis added) (alteration in original). The emphasized
language was typed into a blank space on the printed deed
form. Id.

The plaintiffs, being the successors-in-interest to Julian and
Arthur Johnson, argued that the reservation contained in the
warranty clause merely operated to except the minerals from the
warranty and, because the granting provisions contained no
reservation, the deed had the effect of conveying all of the mineral
estate. Id. ¶¶ 5, 9. The court noted that exceptions contained in a
warranty clause are generally only intended to act as a limitation
on the scope of the warranty, rather than a limitation on the grant.
Id. ¶ 8 (citing Miller v. Kloeckner, 1999 ND 190, ¶ 15, 600
N.W.2d 881). However, the court pointed out that reservations
of property may be included anywhere in the deed, and, when
placed outside of the granting clause, “should be so explicit as
to leave no room for doubt.” Id. (quoting Royse v. Easter Seal
Soc’y for Crippled Children & Adults, Inc., 256 N.W.2d 542, 545
(N.D. 1977)).

In the deed at issue, the determinative language used was the
phrase “to the grantor.” The court found that “[u]se of the phrase
‘to the grantor’ was wholly unnecessary to constitute a limitation
on the warranty. Indeed, the phrase, reserving mineral interests ‘to
the grantor,’ makes no sense in the context of a limitation on the
warranty.” Id. ¶ 12. As a result, here, there was no room for doubt
that the reservation was intended as a reservation or exception to
the grant, rather than a mere limitation on the warranty. Id.

O H I O  —  O I L  &  G A S  /
M I N I N G
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FIRST ORDER BY THE OHIO OIL AND GAS COMMISSION
ADDRESSING OHIO’S FORCED UNITIZATION STATUTE

Background on Ohio’s Forced Unitization Statute
With the enactment of Ohio’s oil and gas conservation

statutes in 1965, Ohio adopted both a mandatory pooling statute,
Ohio Rev. Code Ann. § 1509.27, and a statute for unit operation
of a pool or part thereof, which is commonly known as the “forced
unitization statute,” id. § 1509.28. Prior to the recent development
of Utica/Point Pleasant Shale in Ohio, only a handful of orders
were issued pursuant to the forced unitization statute. However,
due to the stringent requirements set forth in section 1509.27, over
the past four years operators in the Utica/Point Pleasant Shale
have turned to the forced unitization statute when they cannot
get all of the landowners in a proposed drilling unit to lease
voluntarily.

Under the forced unitization statute, in order for an operator
to file an application for forced unitization, an operator must,
among other things, be the “owner” of at least 65% of the land
area overlying the pool. Id. § 1509.28(A). On September 13,
2013, the Ohio Department of Natural Resources (ODNR)
adopted unitization application guidelines. These guidelines were
revised on May 9, 2014. After an application is filed, the chief of
the ODNR Division of Oil and Gas Resources Management holds
a hearing on the application to determine the need for unitized
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operation of the pool or a part thereof. Id. The operator needs to
show, among other things, that (1) the proposed “operation is
reasonably necessary to increase substantially the ultimate
recovery of oil and gas,” and (2) “the value of the estimated
additional recovery of oil or gas exceeds the estimated additional
cost incident to conducting the operation.” Id.

If the Chief issues an order for unit operations following the
hearing it can be appealed to the Ohio Oil and Gas Commission
(Commission) pursuant to Ohio Rev. Code Ann. § 1509.36. The
first appeal heard by the Commission of an order issued under the
forced unitization statute in the Utica/Point Pleasant Shale play is
discussed below. Orders by the Commission can be appealed to
the Franklin County Court of Common Pleas pursuant to Ohio
Rev. Code Ann. § 1509.37.
First Order Addressing Ohio’s Forced Unitization Statute

On September 17, 2015, the Commission issued an order in
Gary L. Teeter Revocable Trust v. Division of Oil & Gas
Resources Management, Appeal No. 895 (Ohio Oil & Gas
Comm’n Sept. 17, 2015) (Order). While the Order upheld many
aspects of Chief’s Order 2014-544 issued by ODNR for the
particular unit at issue, in an important victory for Ohio
landowners, the Commission’s Order significantly modified the
royalty amount included in Chief’s Order 2014-544, and included
additional language commenting on R.E. Gas Development,
LLC’s (Rex) leasing efforts with landowners and stating that “it
is clear that improvements in Rex’s leasing protocols may be
warranted.” Order at 25.

On May 13, 2014, Rex filed with ODNR a forced unitization
application (Application) for a 593-acre unit known as the
Grunder North Unit (Unit) in Carroll County, Ohio on which Rex
proposed to drill four wells from a single pad. Id. at 2. The
proposed Unit included two unleased tracts owned by Ronald G.
Roudebush, trustee, and the Gary L. Teeter Revocable Trust
(Teeter Trust) (collectively, Unleased Landowners). Id. at 3. On
September 11, 2014, ODNR held a hearing on the Application
and issued an order on December 9, 2014, approving Rex’s
Application (Chief’s Order 2014-544). Id. at 7–8. Chief’s Order
2014-544 granted the Unleased Landowners a 12.5% gross
royalty on production from the four proposed wells attributable to
their unleased acreage included in the Unit (based on a surface
acreage allocation). Id. at 8. Chief’s Order 2014-544 also
provided that the Unleased Landowners would receive a monthly
cash payment equal to a 7/8 proportionate share of the net
proceeds from production from the wells upon Rex recovering
reasonable interest charges of the costs of drilling, testing,
completing, and producing the wells (equal to 200% on the first
well and 150% on the three subsequent wells). Id. In addition,
Chief’s Order 2014-544 prohibited Rex from conducting surface
operations on the Unleased Landowners property and included
rights to request financial information from Rex. Id. On January
7, 2015, the Teeter Trust appealed Chief’s Order 2014-544 to the
Commission. Id. at 9.

On appeal, the Commission set out to determine (1) whether
the pooling provisions of section 1509.27 or the unitization
provision of section 1509.28 applied in this case; (2) whether Rex
satisfied the unitization requirements of section 1509.28; and
(3) whether the terms and conditions of Chief’s Order 2014-544
were just and reasonable. The Commission also commented on

whether the signing procedures were inherently unfair to Gary
Teeter or the Teeter Trust, and whether these procedures impacted
the unitization order.

In its Order the Commission first looked at whether section
1509.28 correctly applied in this matter or whether Rex’s
application should have been made under section 1509.27. Id. at
12. Teeter argued that section 1509.27 applies because section
1509.28 is only applicable to secondary recovery operations. Id.
at 13. While the Commission appeared to have some trouble
distinguishing pooling and unitization it ultimately concluded
that the language in section 1509.28 “seems appropriate to this
type of development” and that section 1509.28 “is not clearly
limited to secondary recovery operations.” Id. at 15. The Commis-
sion’s basis for this finding was that the Application at issue was
not for a single well and was not targeting an isolated pool but
rather entire portions of the Utica/Point Pleasant Shale under the
Unit. Id.

The Commission next found that Rex had satisfied the
requirements in section 1509.28 for the specific Unit at issue. Id.
at 18. Teeter argued that the evidence Rex presented to ODNR
was insufficient to satisfy the requirements in section 1509.28 and
that ODNR should have conducted more extensive evaluations of
the estimates provided by Rex, as opposed to “rubber stamping”
these numbers. Id. at 16–17. The Commission found that section
1509.28 does not require ODNR to conduct detailed financial
analysis and that the information Rex submitted indicates that
wells can be operated profitably. Id. However, the Commission
did distinguish the particular wells at issue, stating that “[s]ome
unitization applications may be ‘close-calls,’ and may warrant
more extensive scrutiny,” but this was not a close call and
ODNR’s evaluation “was adequate for these particular wells.” Id.
at 17. The Commission also set forth that ODNR maintains an
oversight function with regard to these wells. Id. at 18.

Next, the Commission looked at whether the terms of Chief’s
Order 2014-544 were just and reasonable. Id. at 20. First, the
Commission looked at the 12.5% gross royalty included in Chief’s
Order 2014-544. In determining whether this royalty rate was just
and reasonable the Commission looked both at what royalty rates
were offered during lease negotiations and what the average
royalty amount was in the leases of the landowners in the Unit
who leased. Id. The Commission pointed out that the evidence
showed that a 20% royalty was offered to all the landowners in
this Unit, and 20% was the average royalty amount for the Unit,
with Rex itself saying that 20% was the standard payment in the
area. Id. Therefore, the Commission found that “the terms and
conditions of Chief’s Order 2014-544 are not ‘just and
reasonable,’ as Mr. Teeter’s royalty payments will be substantially
less than the average, and standard, royalty payment for this unit.”
Id. The Commission further found that a royalty payment of 20%
of the gross proceeds is just and reasonable for this Unit and
should be paid to the Unleased Landowners until the interest
charges are reached at which time the Unleased Landowners will
receive a 12.5% gross royalty in addition to the 7/8 net revenue
payment. Id. at 21. The Commission did find that the interest
charges of 200% for the first well and 150% for subsequent wells
were just and reasonable. Id. at 23.

Finally the Commission commented on whether Rex’s signing
procedures were inherently unfair to Teeter and whether these
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procedures impacted the unitization order. Id. In an oil and gas
lease signing event attended by Teeter on June 25, 2011, he
signed a memorandum of lease (Memorandum) for a property he
did not intend to lease and did not sign a document that Rex
thought he signed. Id. at 5. After clarifying that Teeter did not
intend to lease the property covered by the Memorandum, Rex
proceeded to record the Memorandum, which took Teeter several
months and significant legal fees to get released and
which prevented Teeter from being paid for a lease he signed on
the property with a different operator (which lease offer was
subsequently withdrawn). Id. at 5–6, 24. Rex also refused to
provide Teeter with copies of the documents he signed at the
June 25, 2011, signing event during the event. Id. at 23. The Com-
mission found that while “the leasing arrangements between Mr.
Teeter and Rex do not directly affect Chief’s Order 2014-544,
based upon the facts of [the] case, it is clear that improvements in
Rex’s leasing protocols may be warranted.” Id. at 25.

While many aspects of Chief’s Order 2014-544 were upheld
by the Commission, the Commission’s finding that the 12.5%
gross royalty was not just and reasonable and its modification
of this royalty to 20% gross is an important victory for Ohio
landowners. Over the past four years ODNR has issued close to
50 unitization orders, and these reporters are only aware of one
(one of the first orders issued back in 2012) that included a
royalty that was not 12.5%. If the Commission’s Order stands, it
may result in a shift in the way ODNR determines the royalty
percentage forced unitized landowners receive prior to the
interest charge being met. The Commission’s Order has been
appealed to the Franklin County Court of Common Pleas pursuant
to section 1509.37.

Editor’s Note: The reporters’ law firm represented the Gary
L. Teeter Revocable Trust in both the ODNR hearing on
September 11, 2014, and in the appeal to the Commission.

SUMMARY JUDGMENT DECLARING LEASE TERMINATED FOR
FAILURE TO RECORD DECLARATION OF POOLED UNIT

The U.S. District Court for the Southern District of Ohio in
Filicky v. American Energy-Utica, LLC, No. 2:14-cv-02550, 2015
WL 4068777 (S.D. Ohio July 2, 2015), held that an oil and gas
lease taken in 2006 and assigned to American Energy-Utica, LLC
(AEU) had terminated because a declaration of pooled unit was
not filed with the county recorder’s office for the one well on
which AEU based its argument for lease extension. On September
26, 2006, the plaintiff, Nikki Filicky, signed a five-year oil and
gas lease with Solid Rock Energy, Inc. (Solid Rock) covering
168.24 acres in Belmont County (Lease). Id. at *1. In 2010
Filicky signed an amendment with an assignee of Solid Rock
extending the term of the Lease to September 26, 2014 (2010
Amendment). Id. The 2010 Amendment included a new pooling
clause that contained the following language: “Each unit or
reformation thereof may be created by governmental authority or
by Lessee recording in the county recorder’s office a Declaration
containing a description of the pooled acreage.” Id. at *2.

On February 26, 2014, Hess Ohio Resources, LLC (Hess),
successor-in-interest to Solid Rock, filed a declaration of pooled
unit with the Belmont County Recorder for a 687.5-acre unit
known as the Smith A Unit A (Smith Unit) that included land

subject to the Lease. Id. at *1. In July 2014, Hess assigned its
interest in the Smith Unit and a well on that unit (Smith Well) to
AEU. Id. On September 16, 2014, defendant AEU obtained a
permit to drill a well named the Eureka SMT BL 6H-A well
(Eureka Well). Id. The drilling permit application for the Eureka
Well identified a 692.298-acre drilling unit that included some of
the same acreage as was included in the Smith Unit, but that was
larger than the 687.5-acre Smith Unit and did not match the Smith
Unit. Id. at *4. Prior to September 26, 2014, no declaration for the
Eureka Well unit was recorded in the county recorder’s office. Id.
at *3. AEU did send Filicky a rental prior to September 26, 2014;
however, neither the Lease nor the 2010 Amendment allowed for
such extension of the Lease. Id. at *1.

In November 2014 Filicky filed a complaint seeking a
declaration that the Lease had terminated and that Filicky’s
property was released from the Lease. Id. AEU removed the
action to federal court and Filicky subsequently filed a motion for
summary judgment. Id. Filicky sought summary judgment on the
grounds that the pooling provision in the 2010 Amendment did
not operate to extend the Lease because no valid pooled unit
existed for the Eureka Well since no declaration was recorded in
the county recorder’s office. Id. at *3. AEU, admitting that the
Smith Well was never completed, contended that the declaration
recorded for the Smith Unit covered the Eureka Well and
therefore the Lease was properly extended. Id.

In granting summary judgment for Filicky, the court looked
at the fact that the drilling permit application for the Eureka Well
did not mention the Smith Unit and included a unit map that did
not match the Smith Unit. Id. at *4. Even though the Eureka Well
is located within the Smith Unit, the court emphasized that the
drilling unit for the Eureka Well extends beyond the Smith Unit
and AEU did not amend the recorded declaration for the Smith
Unit or file a declaration for the Eureka Well drilling unit in the
county recorder’s office. Id. The court held that “[c]lose enough
is not good enough under the lease involved here, which requires
a declaration to create each pooled unit.” Id. Since the Lease
required AEU to file a declaration for any new or reformed unit
in the county recorder’s office and AEU failed to do so, the court
granted Filicky’s motion for summary judgment. Id. at *5.

AEU is appealing this decision to the U.S. Court of Appeals
for the Sixth Circuit. See Filicky v. Am. Energy-Utica, LLC,
No. 15-4061 (6th Cir. filed Sept. 30, 2015). If this decision is
upheld on appeal, it will further emphasize the importance of
strictly complying with lease language. The language in the
pooling clause at issue, providing that a unit can be created by
lessee filing a declaration in the county recorder’s office, is
contained in a number of Ohio leases, and Ohio operators will
need to make sure that declarations for the specific units identi-
fied in their well permit applications are accurate and promptly
recorded.
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O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

RIGHT TO OPERATE HELD NONASSIGNABLE

In Osage Exploration & Development, Inc. v. Stephens
Energy Group, LLC, No. 5:14-cv-01319, 2015 WL 5031920
(W.D. Okla. Aug. 25, 2015), Osage Exploration & Development,
Inc. (Osage), U.S. Energy Development Corp. (U.S. Energy), and
Slawson Exploration Company, Inc. (Slawson) entered into a
participation agreement (PA) in April 2011 for the developing of
certain lands in Oklahoma for oil and gas. Under the PA, Slawson
acquired a 45% working interest and was named operator of all
wells. U.S. Energy acquired a 30% working interest. A joint
operating agreement (JOA) was attached to the PA. In July 2014,
Slawson entered into a purchase and sale agreement (PSA) with
Stephens Energy Group, LLC (Stephens) pursuant to which
Slawson sold all of its rights to Stephens excepting a reserved
overriding royalty interest. By the PSA, Slawson also transferred
to Stephens all of the records and data in Slawson’s possession
related to operations. Under the PA, Slawson was entitled to
assign its rights and obligations so long as any assignment was
expressly made subject to the terms and conditions of the PA.
Stephens asserted that the position of operator was one of the
rights validly assigned to it. Osage and U.S. Energy disagreed,
arguing that the JOA controls the succession of the operator
position. Id. at *1.

The JOA contains the standard provision that “[i]f [the]
Operator terminates its legal existence, no longer owns an interest
hereunder in the Contract Area, or is no longer capable of serving
as Operator, Operator shall be deemed to have resigned without
any action by Non-Operators, except the selection of a successor.”
Id. Osage took the position that Slawson’s assignment to Stephens
was a resignation and proposed the selection of a new operator.
Id. In November 2014, U.S. Energy and Osage, collectively
representing a 55% interest, selected Osage as successor operator.
Stephens, owning a 45% interest, declined to vote. Subsequently,
Osage requested that Stephens turn over the possession of the
wells and records pursuant to the JOA, and Stephens refused. U.S.
Energy and Osage filed suit in state court, and Stephens removed.
The plaintiffs sought an order from the court declaring Osage to
be the operator and enjoining Stephens from conducting
operations. Id.

The PA provides that when there is a conflict between the
JOA and the PA, the PA controls. However, Stephens argued that
the JOA was merely a gap filler and that the operator resignation
clause should be disregarded as conflicting with the PA. Id. at *2.
Although the PA had a few provisions dealing with operator
duties, it contained no provision similar to those in the JOA
dealing with resignation, removal, and selection of operators.
Id. at *3.

The court held that it was clear that the JOA set out the
guiding terms for changes in the operator position and that
Stephens’ interpretation would render the operator resignation and
selection clauses of the JOA meaningless. Id. Applying a statutory
definition to the term “operator” as used in the PA and the JOA,

the court held that “the parties intended the term ‘Operator’ to
connote a position of responsibility and not an assignable right.”
Id. Based upon this conclusion, the court found no conflict
between the right to assign clause and the operator resignation
clause. Id.

Stephens also argued Slawson was not deemed to have
resigned under the deemed resignation clause because Slawson
retained an overriding royalty interest. Id. at *4. However, the
court said that regardless of whether the reservation of an override
was sufficient to retain an “interest in the Contract Area” within
the meaning of the deemed resignation provision, “Slawson would
not have been able to perform the many duties of Operator set out
in the [PA] and [JOA] after transferring all its control over the
wells . . . and all of the data and records needed to conduct
operations to [Stephens].” Id. Thus, the court considered the
deemed resignation provision to have been triggered by the
“no longer capable of serving as operator” provision. Thus, the
court concluded that “Osage was properly selected as the succes-
sor Operator by a majority interest . . . , as required under the
[JOA].” Id.

WIND TURBINE FOUNDATION EXCAVATION IS NOT MINING
UNDER REGULATIONS APPLICABLE TO THE OSAGE
MINERAL ESTATE

United States v. Osage Wind, LLC, No. 4:14-cv-00704, 2015
WL 5775378 (N.D. Okla. Sept. 30, 2015) concerned Osage Wind,
LLC (Osage Wind), which was constructing a wind farm on
approximately 8,400 acres of land under leases from the owners
of the surface estates. The wind farm was to consist of 84 turbines
and other related facilities with a total footprint of approximately
1.5% of the 8,400 acres of leased property. The issue concerned
“turbine foundations . . . made from concrete, with each
foundation measuring approximately 10 feet deep and between 50
and 60 feet in diameter.” Id. at *1.

For each turbine foundation, Osage Wind excavated soil,
sand, and rock of varying shapes and sizes. . . . Once the
foundation for a turbine was poured and cured, the
crushed rock, sand, and soil excavated from the hole
were pushed back into the foundation site from which
they came and compacted into the excavated site.

The excavated soil, sand, and rock were not used for
any purpose other than to return them to the hole from
which they came. None . . . was moved to or used at
another location, except for backfilling purposes. None
. . . was used to mix or prepare the concrete for any
foundation. No excavated material was sold or used for
any commercial purpose.

Id. (citations omitted).
The land at issue was previously a part of the Osage

Reservation and owned by the Osage Nation. When Congress
passed the Osage Allotment Act in 1906, the surface estate was
severed from the mineral estate, and the mineral estate (commonly
called the “Osage Mineral Estate”) was placed in trust with the
United States for the Osage Nation, and has been so held ever
since. Id. at *5. The Secretary of the Interior has promulgated
regulations governing mineral development of the Osage Mineral
Estate. Id. (citing 25 C.F.R. pts. 211, 214). The United States,
acting as trustee of the Osage Mineral Estate, brought suit,
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claiming that the “extraction and use of limestone, dolomite, and
other sedimentary minerals from the [Osage Mineral Estate] to
facilitate the placement of wind turbine foundations require[d]
approval from the Bureau of Indian Affairs (“BIA”) and a lease
between [Osage Wind] and the Osage Nation that is accepted
by the BIA.” Id. at *3. In response, Osage Wind contends that
its “construction activities do not constitute ‘mining’ for purposes
of the regulations and therefore no lease or permit . . . is
required.” Id.

The “‘exploration, drilling, or mining operations on any
Indian lands’ without first obtaining a mineral lease or permit” is
prohibited under 25 C.F.R. § 211.48(a). 2015 WL 5775378, at *5.
“Section 211.3 defines ‘mining’ as: ‘the science, technique, and
business of mineral development . . . .’” Id. The United States
contended that Osage Wind’s activities fell within the definition
of “mining.” The court rejected this argument, stating that

it is clear to the Court that “mineral development”
covers the activities of an entity engaged in the science,
technique, and business of developing minerals, not
those of an entity that incidentally encounters minerals
in connection with surface construction activities. In
other words, a commercial mineral development purpose
is required to invoke the leasing requirements of
§ 211.48.

Id. at *6.
The United States also claimed a violation of section 214.7

forbidding “mining or work of any nature” on the Osage Mineral
Estate without a mineral lease covering the land approved by the
Secretary and that Osage Wind “‘initiated excavation work and
substantial disturbance and invasion of the mineral estate’ without
obtaining the required prior approvals or appropriate lease.” Id.
at *2. In response, the court said that it had already decided that
defendant’s excavation activities did not constitute mining. Id. at
*8. As for the phrase “work of any nature,” the court noted that,
on its face, it was not limited to mining work. However, it said it
was “plainly intended to mean mining-related exploration and
construction.” Id. The court reasoned that the United States’
interpretation of “work of any nature” was overly broad and
impractical. Id. at *9. The court noted that “Part 214 is silent as
to leasing requirements for any activity other than mining.” Id.
The court also reasoned that “the United States’ broad reading of
Part 214 would require every proposed excavation in Osage
County [(the Osage Mineral Estate comprises the entire
county)]—including basements, housing foundations, septic tanks,
and football fields—to secure a mineral lease under Part 214,”
something clearly not intended by Congress. Id. at *10. The court
noted that

Osage Wind excavated holes to build foundations
and then replaced the minerals or left them on the
surface. Such use is consistent with Congress’ contem-
plated use of the surface estate. Here, the mineral owner
has lost nothing because the excavated minerals are
replaced and not used for any purpose. [Osage Wind]
[has] not marketed or sold minerals or otherwise en-
gaged in mineral development.

Id. The court concluded that the United States’ claim for a
violation of section 214.7 failed as a matter of law. Id.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A B I G A I L  F .  J O N E S

—  R E P O R T E R S  —

ACT 47 OF 2015 CLARIFIES LIABILITY FOR TREATED MINE
WATER USED IN OIL AND NATURAL GAS EXTRACTION

Pennsylvania’s Act 47 of 2015, a law expected to promote the
use of treated acid mine water in natural gas development, was
signed into law by Governor Tom Wolf on October 8, 2015. See
Treated Mine Water Act, Pub. L. 186, No. 47 (Pa. 2015). Act 47
clarifies the limits on operator liability for treated coal mine water
used for oil and gas well development. The Act has dual purposes:
(1) “to protect a mine operator who provides treated mine water
for the development of an oil or gas well from liability for the
offsite use of treated mine water”; and (2) “to protect persons who
use treated mine water to develop oil and gas wells from liability
for the treatment or abatement of mine drainage or mine pool
water.” Id. § 2(4).

Act 47 eliminates liability for mine operators who provide
treated mine water from a permitted mining activity site when all
of the following conditions are met: “(1) The treated mine water
is for use outside the boundaries of the permitted mining activity
site. (2) The treated mine water is for oil or gas well development.
(3) The mine operator is not the same person using the treated
mine water for oil and gas well development.” Id. § 4(a). Oil and
gas operators are immune from liability for treatment of “mine
drainage or mine pool water as a result of acquiring or using
treated mine water.” Id. § 4(b). Water must be treated by a mine
operator under a national pollutant discharge elimination system
permit issued by the Pennsylvania Department of Environmental
Protection (PADEP) in order to qualify operators for liability
protection. Id. §§ 3, 5.

A similar law failed to pass during a prior legislative session,
but Act 47 garnered bipartisan support in both the Pennsylvania
Senate (passing 34-15) and House of Representatives (passing
160-37), and it was supported by both mining and oil and gas
industry groups. Some environmental groups continue to oppose
the law, primarily based on concerns about removing treated mine
water from mining-impacted watersheds and the possible
application of the law to untreated mine water. Act 47’s language
clearly limits the law to the use of treated mine water, and
proponents point to the environmental benefits associated with
using treated mine water for hydraulic fracturing in lieu of
freshwater from higher quality sources in Pennsylvania. The law
takes effect on December 7, 2015, 60 days after it was signed into
law. Id. § 6.

PADEP OFFICE OF ACTIVE AND ABANDONED MINE
OPERATIONS STAFFING CHANGES

A key change to the leadership of the PADEP mining
program staff was announced in early October. John Stefanko, the
former Deputy Secretary for Active and Abandoned Mine
Operations (and also formerly holding a variety of positions in the
Bureau of Abandoned Mine Reclamation) is leaving the mining
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program as a result of his appointment to a new position as
Executive Deputy Secretary for Programs at PADEP. Richard
Morrison, former acting Chief Counsel of PADEP and Chief
Counsel of the Department of Conservation and Natural
Resources, has been named as Deputy Secretary for Active and
Abandoned Mine Operations in place of Stefanko. These changes
were effective on October 13, 2015.

UPDATES TO PENNSYLVANIA NATURAL DIVERSITY
INDEX TOOL

The Pennsylvania Department of Conservation and Natural
Resources (DCNR) has been developing an updated version of the
Pennsylvania Natural Diversity Inventory (PNDI) Environmental
Review Tool (PNDI ER Tool) since 2014, and recently issued an
interim final policy regarding user fees for the updated tool. The
PNDI ER Tool is a publicly available, online database used to
review the potential impact of proposed projects on threatened
species, endangered species, and special concern species and
resources in Pennsylvania. See Pa. Natural Heritage Program,
“PNDI Environmental Review Tool,” http://www.gis.dcnr.state.
pa.us/hgis-er/Login.aspx. Originally launched in 2005, the PNDI
ER Tool is used during the review process for PADEP permits
(including mining permits) as the primary source of information
for PADEP to evaluate potential impacts to species. This tool has
served as a model for other states’ development of similar tools.
The PNDI program generates a “receipt” indicating whether
potential impacts exist within the project area and provides
contact information for coordination with the relevant agency
regarding any potential impacts identified. The receipt is then
submitted by the permit applicant to PADEP with the permit
application.

Historically, use of the PNDI ER Tool has been provided free
of charge to users, and screenings totaled approximately 50,000
per year. See PowerPoint Presentation, DCNR, “PA Conservation
Explorer” (June 2015) (DCNR Presentation). The interim final
policy published in the Pennsylvania Bulletin on September 19,
2015, imposes a $40 fee on the printing of a PNDI receipt using
the new tool. See 45 Pa. B. 5688 (Sept. 19, 2015). Under the
policy, the fee is imposed only if the user receives a final PNDI
receipt and if none of the exemptions identified in the policy
apply. Id. The policy was open for public comment until October
19, and became effective on November 18, 2015.

The new tool, called the PA Conservation Explorer, has not
been released yet by DCNR, but the Agency has provided
trainings with industry groups and publicized the tool in the
regulated community. The PA Conservation Explorer will provide
mapped species information to users to allow for more efficient
project planning (the “conservation planning” function), in
addition to generating a PNDI receipt for permitting purposes (the
“environmental review” function). Id. The free, open access
conservation planning feature will indicate only whether or not a
potential impact is present. Registration and login are required for
the PNDI environmental review function; after payment of the
aforementioned fee, the user will be provided with information
about the specific threatened or endangered species at issue, if
any, as part of the PNDI receipt. See DCNR Presentation, supra,
at 17, 25. The PA Conservation Explorer will go online in

November 2015, and DCNR expects to generate approximately
12,000 to 16,000 PNDI receipts per year. Id. at 38.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

—  R E P O R T E R  —

COMMONWEALTH COURT REINSTATES BOARD DECISION TO
APPROVE CONDITIONAL USE APPLICATION FOR
CONSTRUCTION OF WELL PAD

On appeal from the Lycoming County Court of Common
Pleas, the Commonwealth Court of Pennsylvania reversed the
order of the trial court and upheld the Fairfield Township Board
of Supervisors’ (Board) decision to grant conditional use approval
to Inflection Energy, LLC (Inflection) to construct and operate a
natural gas well in the “residential agriculture district.” See
Gorsline v. Bd. of Supervisors of Fairfield Twp., No. 1735 C.D.
2014, 2015 WL 5313639 (Pa. Commw. Ct. Sept. 14, 2015).

Inflection sought to locate a natural gas well on land in
Fairfield Township, Pennsylvania that was designated as residen-
tial agriculture district through a conditional use permit under the
“savings clause” of the Fairfield Township Zoning Ordinance
(Ordinance). To determine whether granting such a conditional
use permit was appropriate, the Board scheduled a public hearing
on Inflection’s application, which was opposed by neighboring
landowners. Specifically, the neighboring landowners expressed
concern regarding the impact on their well water and the stream
located on the same property, as well as issues of truck traffic,
noise and light pollution, criminal records of potential employees,
and the possible effect on their property values. Id.

At the public hearing, Inflection offered expert testimony to
address the neighboring landowners’ concerns, including the
potential environmental and health and safety impacts on the
surrounding neighborhood. Id. at *1–2. Even though the
neighboring landowners voiced their objections and asked
questions of Inflection’s witnesses, they did not present any
evidence to substantiate their speculative concerns. Id. at *2–3.
The Board found Inflection had met its burden, which the
neighboring landowners did not rebut, and therefore approved
Inflection’s conditional use application, subject to 14 conditions
that addressed the majority of the neighboring landowners’
concerns. Id. at *3.

While the trial court did not take additional evidence, it
granted the neighboring landowners’ appeal, nullifying the
Board’s decision and finding that Inflection did not meet its
burden under the “savings clause” set forth in the Ordinance. Id.
at *4. Inflection appealed the trial court’s decision to the
commonwealth court essentially stating that “its proposed use is
similar to and compatible with uses [already] allowed in the
[residential agriculture district] either as a matter of right or as a
conditional use.” Id. at *6.

In determining the appeal, the commonwealth court recog-
nized that the trial court could not make its own findings because
the record contained detailed findings of fact and the trial court
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did not take additional evidence. Id. at *8. As such, the trial court
did not have the authority “to act as [a] factfinder and substitute
its credibility determinations for those of the Board.” Id. Relying
on MarkWest Liberty Midstream & Resources, LLC v. Cecil
Township Zoning Hearing Board, 102 A.3d 549 (Pa. Commw. Ct.
2014), the commonwealth court found that “Inflection’s proposed
use satisfie[d] the requirement set forth in [the Ordinance] that
it ‘is similar to and compatible with other uses permitted in the
zone where the subject property is located.’” 2015 WL 5313639,
at *9 (quoting Ordinance § 12.18.1). Further, the neighboring
landowners did not provide any evidence to rebut Inflection’s
evidence about the well and the Board had previously authorized
four other Inflection wells in the residential agriculture district. Id.
The neighboring landowners also did not contradict Inflection’s
evidence that the well would not conflict with the general purpose
of the Ordinance. Id. In addition, the commonwealth court noted
that the trial court “erred in focusing on the truck deliveries during
the construction phase of the project because ‘[z]oning regulates
the use of land and not the particulars of development and
construction.’” Id. at *10 (alteration in original) (quoting In re
Thompson, 896 A.2d 659, 671 (Pa. Commw. Ct. 2006)).

The commonwealth court also determined that the trial court
erred in concluding that Inflection did not prove that its natural
gas well would not be detrimental to public health and safety. Id.
at *11. Once again, the neighboring landowners presented no
contrary probative evidence to Inflection’s expert testimony.
Instead, they continued to simply rely on questions that were
asked at the public hearing. Furthermore, the Board provided
numerous conditions to respond to the neighboring landowners’
various concerns.

Thus, Inflection had satisfied the requirements of the
Ordinance to receive a conditional permit. Id.

OIL AND GAS LEASE NOT FORFEITED FOR FAILURE TO
TIMELY PAY DELAY RENTAL

In a non-precedential opinion, the Superior Court of
Pennsylvania recently followed the U.S. Court of Appeals for the
Third Circuit’s decision in Linder v. SWEPI, LP, 549 F. App’x
104 (3d Cir. 2013) (unpublished), and affirmed the trial court’s
findings that an oil and gas lease was not forfeited or abandoned,
in spite of the lessee’s belated delay rental payment. See Dewing
v. Abarta Oil & Gas Co., No. 268 MDA 2015, slip op. (Pa. Super.
Ct. Sept. 4, 2015), appeal docketed, No. 753 MAL 2015 (Pa.
Oct. 1, 2015).

On April 3, 2001, Andrew R. and Sally A. Dewing entered
into a 10-year oil and gas lease for 493 acres of land in Warren
Township, Bradford County, Pennsylvania. Id. at 1. The lease
contained an annual delay rental payment of $5.00 per acre for the
primary term, as well as a forfeiture clause that stated that the
lease

shall never be subject to a civil action or other
proceeding to enforce a claim of forfeiture due to
Lessee’s alleged failure to perform as specified herein,
unless Lessee has received written notice of Lessor’s
demand and thereafter fails or refuses to satisfy Lessor’s
demand within 60 days from the receipt of the notice.

Id. at 4.

By 2010, Abarta Oil & Gas Co., Inc. (Abarta), Talisman
Energy USA, Inc. (Talisman), and Range Resources Appalachia,
LLC (Range) (collectively, Operators) were the successors-in-
interest and co-lessees under the lease. Id. at 2. On April 13, 2010,
the Dewings gave Abarta notice that it had not received the annual
delay rental payment due, and on April 20, 2010, the Dewings
notified Talisman’s counsel of Abarta’s failure to pay the delay
rental. Id. In response, Talisman’s counsel informed the Dewings
that Range was handling all administrative matters, including the
payment of delay rentals. Id. On June 21, 2010, after receiving no
delay rental payments, the Dewings advised Range that the lease
was being terminated as a result of the delinquent delay rental
payments and in accordance with the forfeiture provision. Id.
Nonetheless, on July 2, 2010, Range sent the Dewings a check for
the delinquent delay rentals. Id. On August 3, 2010, the Dewings
filed their complaint against the Operators alleging termination of
and abandonment of the lease for failure to timely pay the delay
rental. Id.

Although the superior court recognized that the Dewings
technically had a right to seek forfeiture, the alleged breach was
not material. Id. at 7. Pursuant to Linder, the superior court
determined that a brief delay in payment of a delay rental is not
sufficient to amount to a material breach where the contract
contains no “time-is-of-the-essence” provision. Id. at 8. Further,
the 60-day cure period clause is meant to improve the chance of
an out-of-court resolution, not establish the materiality of a breach
as would a “time-is-of-the-essence” clause. Id. Additionally, the
superior court affirmed that the stipulated facts did not support a
claim for abandonment. Id. at 9.

MULTIPLE OPINIONS ISSUED IN CONSTITUTIONAL VALIDITY OF
LOCAL ORDINANCE DISPUTE

On October 14, 2015, the U.S. District Court for the Western
District of Pennsylvania issued three opinions and orders
regarding various issues in the Pennsylvania General Energy Co.
v. Grant Township, No. 1:14-cv-00209 (W.D. Pa. filed Aug. 8,
2014), litigation. See Pa. Gen. Energy Co. v. Grant Twp. (PGE I),
No. 1:14-cv-00209, 2015 WL 6002163 (W.D. Pa. Oct. 14, 2015)
(motions to intervene), appeal docketed, No. 15-3770 (3d Cir.
Nov. 20, 2015); Pa. Gen. Energy Co. v. Grant Twp. (PGE II), No.
1:14-cv-00209, 2015 WL 6001550 (W.D. Pa. Oct. 14, 2015)
(motion to dismiss for lack of standing); Pa. Gen. Energy Co. v.
Grant Twp. (PGE III), No. 1:14-cv-00209, 2015 WL 6001882
(W.D. Pa. Oct. 14, 2015) (cross-motions for judgment on the
pleadings).

These decisions derive from the complaint filed by Pennsyl-
vania General Energy Company, LLC (PGE) challenging the
constitutionality, validity, and enforceability of the Community
Bill of Rights Ordinance (Ordinance) adopted by Grant Township.
See PGE II, 2015 WL 6001550, at *1. Specifically, PGE sought
injunctive and declaratory relief as well as damages against Grant
Township on the grounds that the Ordinance strips PGE of its
constitutional rights and the Ordinance is in direct conflict with
and preempted by a number of Pennsylvania statutes. Id. In
response, “Grant Township has filed a counterclaim alleging that
by challenging the Ordinance, PGE is violating the inalienable
rights of the people of its Townships to ‘local community self
government.’” PGE I, 2015 WL 6002163, at *1.
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On June 3, 2014, Grant Township adopted the Ordinance at
issue herein. PGE II, 2015 WL 6001550, at *2. Section 3 of the
Ordinance expressly prohibits any corporation or government
from depositing waste from oil and gas extraction and invalidates
any permit or other authority issued by any state or federal entity
that would violate the Ordinance. Id. at *3. Section 4 purports to
vest Grant Township and its residents with the power to enforce
the Ordinance, including the recovery of all costs associated with
litigation. PGE III, 2015 WL 6001882, at *9. Section 5 “provides
that corporations that ‘violate’ or that ‘seek to violate’ the
Ordinance ‘shall not be deemed to be persons, nor possess any
other legal rights, privileges, powers, or protections which would
interfere with the . . . Ordinance,’” as well as denies the ability of
other laws to preempt the Ordinance in order to overturn it. PGE
II, 2015 WL 6001550, at *3 (internal quotation marks omitted).

Three organizations sought to intervene in this case:
(1) Pennsylvania Independent Oil & Gas Association (PIOGA),
a nonprofit trade association representing individuals and
corporations involved in the oil and gas industry in the common-
wealth; (2) East Run Hellbenders Society, Inc. (Hellbenders), an
advocacy group organized in April 2014 in response to PGE’s
planned injection well and the primary advocate for the Ordi-
nance; and (3) Little Mahoning Watershed (Watershed), an
ecosystem that involves the area surrounding Little Mahoning
Creek. PGE I, 2015 WL 6002163, at *1. While the district court
granted PIOGA’s motion to permissively intervene, as PIOGA’s
members were directly affected by the outcome of the litigation
and their interests were not identical to PGE’s, it denied
Hellbenders’ and Watershed’s intervention motions. Id. at *3, 5.
The district court determined that neither Hellbenders nor
Watershed could rebut the presumption of adequacy of represen-
tation that arises when the party representing the interests of the
intervenor is the government. Id. at *5. As the mission and goal
of both organizations aligned exactly with the terms of the
Ordinance, and Grant Township was already defending these
same interests, Hellbenders’ and Watershed’s motions were
denied. Id.

The district court also denied Grant Township’s motion to
dismiss for lack of standing based on PGE’s failure to secure a
Pennsylvania Department of Environmental Protection permit.
See PGE II, 2015 WL 6001550, at *9. The district court
explained that Grant Township’s motion to dismiss is based on the
misunderstanding that PGE’s alleged harm is based on its inability
to operate its proposed injection well. Id. PGE’s causes of action
include challenges of whether the Ordinance “infringes on
[PGE’s] federal constitutional rights, and violates, or is preempted
by, state law.” Id. The district court also found that Grant
Township failed to engage in the required legal standing analysis
for each of PGE’s claims and, instead, improperly attempts to take
a one-size-fits-all approach. Id. at *10. In addition, the district
court noted that a voluntary cessation of a challenged practice
rarely moots the federal case because a party cannot evade
judicial review by temporarily altering its behavior. Id.

On cross-motions for judgment on the pleadings, the district
court granted in part PGE’s motion and denied in full Grant
Township’s motion. PGE III, 2015 WL 6001882, at *12. In
support of its motion and to uphold the Ordinance, Grant
Township relied solely on historical documents and events, such

as the Mayflower Compact, Declaration of Independence, and the
Boston Tea Party. Id. at *4. However, Grant Township offered no
legal precedent to support its case. Id. Thus, the district court
found that “[w]ithout a legal basis for its actions, as opposed to
historical documents and events,” it could not overrule prior
supreme court precedent. Id. at *5.

On PGE’s motion for judgment on the pleadings, the district
court reviewed and determined the validity of sections 3, 4, and
5 of the Ordinance. While PGE’s preemption challenge under the
Pennsylvania Oil and Gas Act was unsuccessful, the district court
found sections 3(a) and (b) invalid and unenforceable as there was
“no state authority expressly granting a municipal government or
its people the authority to regulate the depositing of waste from oil
and gas wells or to invalidate permits granted by the state or
federal government.” Id. at *8. The district court also invalidated
section 3(a) of the Ordinance on the basis that it was exclusionary
because it completely banned a legitimate permitted use. Id. at *9.
Sections 4(b) and (c) were found invalid and unenforceable
“because there is no authority for Grant Township to create a
cause of action for its residents to enforce an ordinance written on
their behalf.” Id. at *10. The district court invalidated section
5(a), which sought to strip companies of their status as natural
persons, because it was preempted by the Pennsylvania Limited
Liability Companies Law. Id. Furthermore, the district court found
sections 5(a) and (b) to be invalid under the Second Class
Township Code as the Ordinance sought to eliminate injured
parties’ legal recourse and prevent preemption arguments.
Id. at *11.

Accordingly, the district court enjoined Grant Township from
enforcing the invalidated sections of the Ordinance and the case
will proceed to trial on the remaining claims and issues of
damages. Id. at *12.

UNOPERABLE AND OPERABLE ACREAGES FOUND NOT
SEVERABLE UNDER THE LEASE

On August 31, 2015, the Superior Court of Pennsylvania
reaffirmed summary judgment against the lessors of a lease dated
April 17, 1962, as the lease was entire and not severable with
respect to the operable and unoperable acreage terms based upon
the language of said lease. See Seneca Res. Corp. v. S & T Bank,
2015 PA Super 181, 122 A.3d 374.

Humphrey Industries Inc., the lessor, and Jefferson County
Gas Company, the lessee, entered into the lease to produce, store,
withdraw, or transmit oil and gas from the leased premises, which
constituted approximately 25,000 acres in Elk and Jefferson
Counties, Pennsylvania. Id. at 376. While the lease allowed the
lessee to produce or withdraw from any portion of the leased
premises, the lease contained separate payment options for 10,000
acres of undeveloped property (unoperated) from the 15,000
developed acres (operated). The lessee would pay royalties on
all oil or gas produced from the operated portion of the premises
and provide a lump sum or rental payment for the unoperated
portion. Id.

In 2010, the successor-in-interest to the lessee, Seneca
Resources Corporation (Seneca), brought an action seeking a
declaratory judgment that the lease remained valid and that it
retained all the oil and gas rights to the leased premises. Id. at
377. The trial court granted summary judgment in favor of Seneca
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and disposed of all remaining claims and counterclaims. Id. On
appeal, the successors-in-interest to the lessor sought review of
whether the lease of the 25,000 acres of land was severable as to
the separately defined “operated” and “unoperated” acreage, as
well as whether the trial court had failed to apply the doctrine of
implied covenant to fully develop an oil and gas lease. Id. at 378.

As to the severability of the lease, the superior court looked
to the explicit lease language, character of the consideration,
circumstances surrounding the execution of the lease, and conduct
and intent of the various parties. Id. at 383. Although the lease did
not expressly state that it was entire, the lease explicitly stated that
“the ‘leased premises’ encompass[ed] 25,000 acres for a primary
term of 40 years and a secondary term that would continue
indefinitely in its entirety as long as oil or gas was produced or
withdrawn from any portion of the leased premises.” Id. There
was also no distinction in the lease between the operated and
unoperated acreage in the leasing or habendum clauses. Id.
Furthermore, the lease permitted the lessee to convert the
unoperated acreage to operated acreage at any time by commenc-
ing production and did not limit conversion of such acreage to any
period of time. Id. at 384. Accordingly, the superior court held
that the lease was entire and that the operable and unoperable
acres were not severable. Id. at 385.

The superior court also addressed the issue of whether the
implied covenant to develop was inapplicable to the property
because a portion of the leased premises was already developed
at the time Seneca acquired the rights to the lease. Id. Even
though the superior court ultimately affirmed the trial court’s
granting of summary judgment on the implied covenant to
develop claim, it found that the trial court’s reasoning behind its
grant in favor of Seneca was erroneous. Id. at 387. Specifically,
the superior court clarified that “the fact that the leased premises
are under production at the time of the entry of the [l]ease does
not, in itself, invalidate the implied covenant to develop.” Id.
Nevertheless, based on the habendum clause in the lease, which
provided that the lease would be extended if oil or gas was stored
in, produced, or withdrawn from “all or any portion of said leased
premises,” the language of the lease also foreclosed a finding of
a breach of the implied covenant. Id.

CLAIM TO SET ASIDE TAX SALE OF OIL AND GAS RIGHTS
DENIED UNDER STATUTE OF LIMITATIONS AND DOCTRINE
OF LACHES

In a recent opinion, the Commonwealth Court of Pennsylva-
nia affirmed the common pleas court’s dismissal of the appellants’
complaint and grant of summary judgment in favor of the parties
who purchased the oil and gas rights at a December 10, 1990,
upset tax sale. See Pfeifer v. Westmoreland Cnty. Tax Claim
Bureau, No. 1346 C.D. 2014, 2015 WL 5669963 (Pa. Commw.
Ct. Sept. 1, 2015).

In 1902, the previous owners of approximately 267 acres in
Cook Township, Westmoreland County, Pennsylvania, severed
the subterranean oil and gas rights from the surface land. Id. at *1.
Due to non-payment of taxes on the oil and gas rights, the
Westmoreland County Tax Claim Bureau conducted an upset tax
sale, at which the rights were purchased by the appellees. The
deed for the tax sale was recorded on December 26, 1990. Despite
the recording, the subsequent owners-in-interest (appellants)

claim that they did not learn that they owned the oil and gas rights
until 2011 or that the rights were sold at the tax sale until 2013.
Thus, in 2013, the appellants filed their complaint in the nature of
exceptions nunc pro tunc to the tax sale, as well as a motion
for summary judgment. The appellees filed a cross-motion for
summary judgment and requested dismissal of the complaint. Id.

The commonwealth court found that the appellants had
sufficient and appropriate notice of the tax sale. Id. at *6.
Specifically, it found that the appellants were put on public notice
of the tax sale by recording of the deed in 1990. Id. at *2. The
commonwealth court also found that the tax bureau complied with
the necessary statutory requirements by advertising notice in at
least two newspapers; mailing, return receipt requested, postage
prepaid, the notice of the return of delinquent taxes; and posting
a notice of the sale on the relevant property. Id. at *3. As the
appellants did not file an action for 23 years after the tax sale, and
were placed on sufficient notice, their claims were barred by the
statute of limitations and doctrine of laches. Id. at *6.

SUPERIOR COURT OF PENNSYLVANIA DIFFERENTIATES OIL
AND GAS DEED EXCEPTION FROM AN EXCEPTION TO AN
EXCEPTION PARAGRAPH

Based upon the clear language of a November 24, 1950,
deed, the Superior Court of Pennsylvania upheld an order granting
summary judgment in favor of the successors-in-interest of the
grantors in Wright v. Misty Mountain Farm, LLC, 2015 PA Super
218, 2015 WL 5916971.

On June 16, 1949, the grantors, Fred and Jeanetta Buck,
leased the oil and gas rights to a third party for a term of 10 years
and as much longer as the premises were operated for production
of oil or gas or as oil and gas was found in paying quantities. Id.
at *1. The next year, on November 24, 1950, the Bucks conveyed
the property to Robert and Marjorie Wright by deed. However,
the deed excepted unto the Bucks “all rights in oil, gas and
minerals on [the] property . . . , said oil and gas having been
leased under Lease dated June 16, 1949 . . . .” Id. The deed also
reserved the Bucks the right to maintain and use a saw mill on the
property for six months. Id.

Notwithstanding said exceptions, the Wrights and their
successors-in-interest proceeded to deed and lease both the
surface and subsurface rights without exception. In 2010, the
Bucks’ subsurface rights were conveyed to Misty Mountain Farm,
LLC, Shirley Matthews, and Dean Buck (collectively, Misty
Mountain parties). Id. In August 2010, the successor-in-interest to
the Wrights, Patricia Wright, filed a complaint seeking a
declaratory judgment against the Misty Mountain parties stating
that they had no interest in the oil, gas, or mineral rights beneath
the property. Id. at *2. The trial court granted summary judgment
in favor of the Misty Mountain parties. Id.

Drawing a parallel between this case and Ralston v. Ralston,
2012 PA Super 234, 55 A.3d 736, the superior court held that the
1950 deed contained a subsurface exception paragraph—not an
exception to an exception. 2015 WL 5916971, at *3–4. An
exception retains in the grantor the title of the oil, gas, or mineral,
and demises through the grantor’s estate absent other provision.
Id. at *4. An exception to an exception provides title to the
grantee after a specific action or termination date. Id. While the
exception to use the saw mill contained a six-month exception to
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an exception, the oil, gas, and mineral paragraph contained no
such similar language and, therefore, retained possession in the
grantors. Id. at *5.

Furthermore, the superior court noted that the fact that the
Wrights had treated the oil and gas rights as their own from 1971
to 2010, and executed several leases, had no impact on the Misty
Mountain parties’ legal title in the subsurface rights. Id. at *6.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

ACREAGE CAPABLE OF RETENTION AFTER LEASE’S PRIMARY
TERM HELD REDUCED UNDER APPLICABLE FIELD RULES

Oil and gas lessors often seek to negotiate “retained acreage”
clauses under which the lease will terminate at some point, most
commonly at the end of the primary term or after a period of
continuous development then in progress, except as to land on
which producing wells have been drilled. Many such provisions
define the amount of acreage the lessee is allowed to retain as a
specified number of acres, and astute lessees negotiate for a
proviso that the lease will, notwithstanding the number of acres so
specified, remain in effect at least with respect to the amount of
acreage the state regulatory authority requires to be allocated to
each well. ConocoPhillips Co. v. Vaquillas Unproven Minerals,
Ltd., No. 04-15-00066-CV, 2015 WL 4638272 (Tex. App.—San
Antonio Aug. 5, 2015, no pet. h.) (mem. op.), illustrates that a
clause that changes the area the lessee may retain might
sometimes work in the lessor’s favor.

ConocoPhillips Company (ConocoPhillips) held two oil and
gas leases that together embraced over 33,000 acres of land
owned by Vaquillas Unproven Minerals, Ltd. (Vaquillas). The
lease required the lessee to release, at the end of the primary term
and the cessation of any continuous drilling, land described as
follows:

any and all portions of this lease which have not been
drilled to a density of at least 40 acres for each
producing oil well and 640 acres for each producing or
shut-in gas well, except that in case any rule adopted by
the Railroad Commission of Texas or other regulatory
authority for any field on this lease provides for a
spacing or proration establishing different units of
acreage per well, then such established different units
shall be held under this lease by such production, in lieu
of the 40 and 640-acre units above mentioned . . . .

Id. at *1. When ConocoPhillips ceased drilling after the end of the
primary term, having drilled a number of gas wells on land
covered by the lease, the lessor and lessee disputed how much
acreage was required to be released, Vaquillas contending the
lessee could retain only 40 acres around each gas well and
ConocoPhillips maintaining it was entitled to 640 acres per well.
The trial court granted summary judgment for Vaquillas, the
lessor, and the court of appeals affirmed.

The decision turned on the effect that Texas Railroad
Commission (RRC) field rules had on the retained acreage

clause. The field rules did not mention the amount of acreage
required to be assigned to a well for either drilling or production
purposes but merely prohibited the drilling of any well nearer than
467 feet from any property line or 1,200 feet from any other well.
Id. at *3. This spacing requirement, ConocoPhillips argued, did
not establish “different units of acreage per well,” and it could
retain the 640 acres per well stated in the lease. Id.

Although the field rules’ spacing requirement did not
expressly set forth a number of acres per well, the court pointed
out, the RRC’s statewide Rule 38 specifies standard drilling units
for any field “wherein only spacing rules, either special, country
[sic] regular, or statewide, are applicable.” Id. (quoting 16 Tex.
Admin. Code § 3.38(b)(2)(A)). Rule 38 then provides, it went on,
that “if the spacing rule is 467-1200, like the one here, the acreage
requirement is 40 acres per well for both oil and gas wells.” Id.
“Because this standard acreage [under Rule 38] is ‘different’ from
the initial acreage set forth in the retained acreage clause, the
standard acreage control[led] the number of acres ConocoPhillips
was entitled to retain under the leases.” Id. This result may have
been contrary to the lessee’s expectation and intention, but the
court could not, it said repeatedly, rewrite the parties’ agreement.
See id. at *4.

EXERCISE OF PREFERENTIAL RIGHT HELD LIMITED TO
TERMS OF OFFER

The court in MRC Permian Co. v. Three Rivers Operating
Co., No. 05-14-00353-CV, 2015 WL 4639711 (Tex. App.—
Dallas Aug. 5, 2015, no pet. h.) (mem. op.), dealt with a dispute
originating from understandable confusion surrounding the scope
of the preferential right to purchase provision of an operating
agreement.

Three Rivers Acquisition LLC (Three Rivers) owned interests
in a property in Lea County, New Mexico, the Eagle 2 State lease,
that included 10 producing wells. Id. at *1. MRC Permian Co.
(MRC Permian) owned interests in three of the wells and its
president, Joe Foran, in those and two others, but not in the other
five. The property was subject to a 1984 operating agreement that
included a provision requiring that any party desiring to sell all or
part of its interest in the contract area must give the other parties
notice of the offer and its terms and the opportunity to purchase
on the same terms. Three Rivers entered into a purchase and sale
agreement with COG Operating, LLC (COG), agreeing to sell the
Eagle 2 State property, allocating approximately $6.9 million of
the purchase price to the five wells in which MRC Permian and
Foran owned interests and $14.2 million to the entire property. Id.
at *1–2. The series of notices and responses that generated the
controversy soon followed.

In letters dated May 21, 2012, Three Rivers notified MRC
Permian and Foran of its pending sale to COG, the pertinent terms
of its sale contract, and the price allocated to the five wells in
which MRC Permian and Foran owned interests. The letters,
received by MRC Permian and Foran on May 29, 2012, instructed
that each addressee must exercise its election to acquire the
offered property within the 10-day period prescribed in the
operating agreement by checking a box appearing at the foot of
the letter. Id. at *2–3. MRC Permian and Foran responded by
letter dated June 5, 2012, accompanied by a copy of Three Rivers’
notice letter in which the box indicating an election to purchase
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the offered properties was checked. Id. at *3. In the June 5 letter
MRC Permian and Foran stated that they exercised their election
to purchase “one hundred percent (100%) of Three Rivers’
interest in the lands comprising the Contract Area,” and further
that they made the election to purchase “even if the interest is not
specifically listed” in Three Rivers’ notices and that “[a]ny
interest being sold by Three Rivers not identified in Exhibit A to
the letters, but subject to and within the Contract Area of the JOA,
is included in the purchase election by Mr. Foran and MRC
Permian.” Id. Three Rivers then sent another letter to MRC
Permian and Foran dated June 12, 2012. The June 12 letter
related that it had come to Three Rivers’ attention that MRC
Permian and Foran “may have the right to purchase different asset
[sic] than were described” in the original May 21 letter and
purported to withdraw the May 21 letter and substitute the June
12 letter in its place. Id. at *4 (alteration in original). The letter,
like the earlier one, stated that “[t]he JOA contains a preferential
purchase right (‘PPR’) provision and we believe that you may
have a PPR covering the Subject Property.” Id. It described the
“Subject Property” in an Exhibit A to the letter as all 10 of the
Eagle 2 State wells and stated the value as approximately $14.2
million. In order to accept the June 12 offer, the letter went on,
MRC Permian and Foran were required to check the appropriate
box and return an executed counterpart of the letter within 10 days
after the letter’s receipt. Id.

MRC Permian and Foran responded in a letter dated June 25,
2012. “The letter began by stating that [they] were ‘still ready,
willing, and able’ to exercise their preferential purchase option”
triggered by the Three Rivers-COG agreement “as indicated by
our letter to Three Rivers Operating Company LLC dated June 5,
2012.” Id. at *5. It then noted that “there [were] some different
interpretations of what that preferential right covers and how it is
to be exercised” and that the land and leasehold subject to the
right were “complicated especially due to extensive horizontal and
vertical separation of the base leases and the JOA contract area,”
and it suggested the parties and Three Rivers’ purchaser meet to
resolve any differences. Id. MRC Permian and Foran did not
check the election box in Three Rivers’ June 12 letter and did not
return that letter to Three Rivers. Id.

Believing that MRC Permian and Foran had elected to
purchase all of the Eagle 2 State property, COG excluded it from
its acquisition. After MRC Permian and Foran refused Three
Rivers’ demand that they close the purchase of all 10 wells for
$14.2 million, MRC Permian and Foran brought suit for specific
performance of their alleged contract to acquire the five wells
mentioned in Three Rivers’ May 21 letter for $6.9 million. Three
Rivers counterclaimed for specific performance of the sale of the
entire Eagle 2 State property for $14.2 million, alleging that MRC
Permian’s and Foran’s June 25 letter had accepted Three Rivers’
offer and formed a binding contract for the purchase and sale. Id.
The trial court granted Three Rivers’ motion for summary
judgment, denying MRC Permian’s and Foran’s, and MRC
Permian and Foran appealed. Id. at *6.

Applying New Mexico law, the court of appeals reversed the
trial court’s judgment for Three Rivers and rendered judgment
instead for MRC Permian and Foran. MRC Permian and Foran
complied with the terms of the offer Three Rivers made in its May
21 letter, the court explained, by checking the appropriate box on

the letters and returning them. Id. at *10. It disagreed with Three
Rivers that MRC Permian’s and Foran’s June 5 letter was not an
acceptance but a counteroffer, demanding an offer of all of Three
Rivers’ interest in the operating agreement’s contract area, i.e., all
10 wells, rather than just the five wells mentioned in the May 21
notice letter. Id. at *11. A more precise reading of the June 5
letter, according to the court, was that MRC Permian and Foran
did not specifically condition their acceptance upon Three Rivers’
assent to the purchase of additional properties. Id. at *9. MRC
Permian’s and Foran’s June 5 letter, the court pointed out, “did
not require Three Rivers to accept any new terms, remove a key
provision, nor enter into a different agreement as a condition of
acceptance” and was thus not a rejection or counteroffer that
would have invalidated MRC Permian’s and Foran’s acceptance.
Id. at *11.

Nor did the parties’ subsequent correspondence form a
contract binding MRC Permian and Foran to acquire all of the
Eagle 2 State wells for an additional $7.3 million. Id. at *12.
MRC Permian and Foran did not check the election box in Three
Rivers’ June 12 letter and return it, and the statements in MRC
Permian’s and Foran’s June 25 letter that there were different
interpretations of the preferential right, that the properties were
complicated, and that the parties should get together to resolve
any differences were, the court observed, not indicative of
unqualified acceptance. Id. The June 25 letter expressed continued
willingness to purchase as indicated in the June 5 letter but was
not an unequivocal acceptance of an offer of all 10 wells for $14.2
million. Id. at *13. Moreover, notwithstanding that the June 5
letter stated that MRC Permian and Foran wanted to purchase “all
of” Three Rivers’ interests, they could not, at the time of that
letter, have accepted an offer not yet made to buy unnamed
properties for a price they did not yet know. Id.

The court shrugged off, without much explanation, what may
seem Three Rivers’ most compelling argument: that MRC
Permian and Foran had the right, under the operating agreement,
to purchase all of the interest to which the right applied or none,
but that they could not purchase only part of the property as
originally but mistakenly offered. See id. at *11. Three Rivers did
not argue that MRC Permian and Foran had knowledge of the
scope of the Three Rivers-COG transaction at the time they
responded to Three Rivers’ May 21 letters, it observed. In those
letters Three Rivers had offered to sell its interest in five wells,
and those offers were accepted. Id.

DISCLAIMER OF WARRANTY HELD TO BAR CONTRACT
CLAIM BUT NOT FRAUD CLAIM

The court in Orca Assets, G.P. v. JPMorgan Chase Bank,
N.A., No. 05-13-01700-CV, 2015 WL 4736786 (Tex. App.—
Dallas Aug. 11, 2015, pet. filed) (mem. op.), addressed claims
asserted by Orca Assets, G.P., L.L.C. (Orca), the lessee under a
purported oil and gas lease from JPMorgan Chase Bank, N.A.
(JPMorgan), as trustee of the Red Crest Trust.

Orca and JPMorgan, as trustee, entered into a letter agree-
ment on December 6, 2010, for which Orca paid $84,028.50, in
which the bank agreed to lease to Orca certain land of the Red
Crest Trust in Karnes and DeWitt Counties, Texas. Id. at *2. The
parties agreed in the letter to a lease form disclaiming any
warranties, express or implied, and any recourse against the lessor
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in the event of title failure. The agreement afforded Orca up to 30
days to verify its title work, and Orca reviewed title work it had
already conducted but did no new title search. Id. The bank
executed several leases on January 5, 2011, for which Orca paid
$3,217,585 on January 11. Id. at *2–3. Unbeknownst to Orca,
however, the bank had already executed another lease on the same
land the previous June to GeoSouthern Energy Corporation
(GeoSouthern), and the GeoSouthern lease had been filed for
record on December 9, 2010. Because there was a prior lease of
which Orca was on constructive notice at the time it closed its
leasing transaction for the Red Crest Trust acreage, Orca’s
leasehold title failed. A few days after the JPMorgan-Orca
closing, when GeoSouthern brought the duplication of leases to
its attention, the bank attempted to return Orca’s bonus consider-
ation. Orca refused the payment and instead sued the bank for
breach of contract, fraud, and negligent misrepresentation,
alleging lost profits of some $400 million. The trial court ruled
against Orca on all its claims. Id. at *3.

The court of appeals began by holding Orca’s claim for
breach of contract barred by the disclaimer of any warranty in the
lease. While the clause did not directly reference the possibility
of a prior lease, the court pointed out, its far-reaching breadth was
sufficient to encompass and foreclose any claim that the bank
breached its agreement to lease to Orca. Id. at *7.

Orca could, however, pursue its action for fraud and
negligent misrepresentation. Those claims were based on a bank
representative’s having repeatedly, according to Orca, asserted
that the Red Crest Trust acreage was “open.” Id. at *8. The court
rejected the bank’s argument that Orca’s claim for this
misrepresentation was inconsistent with the disclaimer of warranty
and thus negated by it. Id. “[C]ases rejecting misrepresentation
claims based on a conflict with subsequent contract language,” the
court noted, “have consistently required a ‘direct’ conflict with the
earlier representation such that a reasonable person could not read
the agreement and still plausibly claim to believe the earlier
representation.” Id. at *9. It was aware of no case, though, “that
would treat a general disclaimer of warranty as so plainly
correcting an earlier, specific misrepresentation to the effect that
the seller of a land interest himself had not already, recently sold
the same interest to someone else as to warrant a rendition of
judgment” against the claimant. Id. at *10. The disclaimer of
warranty here, the court held, was not sufficiently specific to
reassign the risk of loss from a seller, with obviously superior
knowledge of its own action, to a buyer groping for the same
information. Id. Questions of fact remained, it concluded,
regarding Orca’s claim that it was fraudulently or negligently
induced into a contractual relationship with its lessor. The
interesting question of whether Orca can successfully pursue
damages of more than a hundred times its bonus payment, if it can
show that it was in fact misled, will presumably now be addressed
by the lower court. Id.

MINERAL LESSEE HELD WITHOUT RIGHT TO PREVENT USE
OF SURFACE AND SUBSURFACE FOR WELLBORES DRILLED TO
ADJACENT LAND

The court in Lightning Oil Co. v. Anadarko E & P Onshore
LLC, No. 04-14-00903-CV, 2015 WL 5964939 (Tex. App.—
San Antonio Oct. 14, 2015, no pet. h.), affirmed the trial
court’s summary judgment for Anadarko E & P Onshore LLC

(Anadarko), the lessee under an oil and gas lease on land within
the Chaparral Wildlife Management Area (CWMA) in Dimmit
County, Texas, against Lightning Oil Co. (Lightning), the lessee
of an adjacent tract on the Briscoe Ranch under an oil and gas
lease called the Cutlass Lease.

Anadarko secured an easement from the Briscoe Ranch
surface owners to place drillsites on the surface overlying the
Cutlass Lease, intending to drill wells 8,000 feet vertically and
then deviate the wellbores to produce from the CWMA. Lightning
sued to prevent Anadarko’s drilling, asserting that its mineral
estate under the Cutlass Lease gave it the right to exclude others,
so that Anadarko was committing a trespass on Lightning’s
leasehold. Id. at *1–2. The court of appeals held that Lightning
had no such right.

“[T]he surface estate owner controls the earth beneath the
surface estate,” the court concluded after reviewing applicable
case law. Id. at *5. The mineral owner owns the hydrocarbons and
the right to produce them, it pointed out, but not the earth
surrounding any hydrocarbon molecules. Id. at *6. “As the surface
estate owner, Briscoe Ranch control[led] the surface and
subsurface” and could “grant Anadarko permission to site a well
on its ranch, drill down through the earth within the boundaries of
the Cutlass Lease, and directionally alter its wellbore into the
CWMA.” Id. (footnote omitted). Anadarko could not produce
from the Cutlass Lease, but Lightning had no right to exclude
others from the earth surrounding its hydrocarbons. Id.

OVERRIDING ROYALTY INTEREST HELD NOT REDUCED

Affirming the trial court’s summary judgment, the court in
Fort Apache Energy, Inc. v. Houston Energy, L.P., No. 09-14-
00007-CV, 2015 WL 5042133 (Tex. App.—Beaumont Aug. 27,
2015, no pet.) (mem. op.), construed a reservation of an overrid-
ing royalty interest in an assignment of oil and gas leases in favor
of the assignor, Houston Energy, L.P. (Houston Energy), against
the assignee, Fort Apache Energy, Inc. (Fort Apache).

The assignment conveyed two leases, the Balcon Steel and
Maley leases, and reserved to Houston Energy “a net overriding
royalty interest of 1.501981% of 8/8ths . . . in and to all of the oil,
gas and other minerals produced, saved and marketed pursuant to
the terms and provisions of the Subject Leases . . . .” Id. at *1.
The assignment went on to provide that if any of the “Subject
Leases,” evidently including the Balcon Steel and Maley leases,
covered less than the entire fee simple mineral estate in a tract of
land, the reserved overriding royalty would be reduced
proportionately as to that tract. Id. at *6 n.6. The Balcon Steel and
Maley leases each included a provision that the lessee must not
create additional overriding royalty burdens in excess of 5%
without the lessor’s approval. Id. at *2 n.3.

Fort Apache apparently asserted that the fractional expression
“1.501981% of 8/8ths” was ambiguous so that parol evidence of
the parties’ intent might be introduced, although the opinion
leaves unclear how it argued the phrase susceptible of more than
one meaning. It also maintained that the reservation was
ambiguous because Houston Energy’s construction would violate
the leases’ restriction against creation of overriding royalty
burdens of more than 5%. However, the summary judgment
evidence did not show, according to the court, that Houston
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Energy’s 1.501981% overriding royalty, when added to others,
violated the restriction. Id. at *5–7.

Nor did Fort Apache have evidence raising a fact issue on its
claim that the assignment should be reformed because of a mutual
or unilateral mistake. To prove a mutual mistake, the court
pointed out, the evidence must show that both parties acted under
the same misunderstanding. Id. at *7. Here Fort Apache failed to
show that Houston Energy was mistaken about the percentage of
overriding royalty it intended. With respect to unilateral mistake,
the court observed that a party may be allowed equitable relief if
its mistake is so great that enforcing the contract would be
unconscionable and the mistake would have been made regardless
of the mistaken party’s exercise of ordinary care. Id. at *8.
Although Fort Apache argued it never intended to agree to an
unreduced overriding royalty of 1.501981% of total production,
nothing in the summary judgment evidence showed that Houston
Energy knew Fort Apache’s alleged intention, and there was
nothing unconscionable, the court found, in holding Fort Apache
to the terms of its written agreement. Id.

Curiously, Fort Apache did not argue on appeal that Houston
Energy’s overriding royalty should be reduced by the assign-
ment’s proportionate reduction clause. Id. at *6 n.6. The only
plausible explanation why not seems to be that the leases in
question must have collectively covered the entire mineral estate.
The court’s opinion is unclear about this, though it mentions that
“the working interest that Houston Energy owned in the leases”
was 6.81144%. Id. at *3.

NON-OWNER WELL OPERATOR HAD STANDING TO SUE
SERVICES PROVIDER

The court in Republic Petroleum LLC v. Dynamic Offshore
Resources NS LLC, No. 01-14-00370-CV, 2015 WL 5076700
(Tex. App.—Houston [1st Dist.] Aug. 27, 2015, pet. filed),
reinstated the jury’s award of the full amount of damages awarded
Republic Petroleum LLC (Republic), the operator of a well
known as the Satellite Well in the Gulf of Mexico near High
Island, Texas, against Dynamic Offshore Resources NS LLC and
W & T Offshore Inc., platform owners who contracted to receive
and process natural gas from the well.

Republic operated the well on behalf of affiliated and
nonaffiliated working interest owners. Its contract with the
platform owners required the platform owners to maintain and
repair the processing equipment. After the equipment sank into
disrepair and the platform owners terminated the agreement,
Republic sued the platform owners for excessive billings in
breach of the agreement. Although the jury awarded Republic
damages, the platform owners challenged Republic’s standing to
claim them on the basis that it owned no working interest in the
well, and the trial court reduced the damages to those attributable
to the interest of Republic’s affiliated company. Id. at *1–3.

The evidence supported the award to Republic of the full
amount of the overcharges, the court held. The nonoperating
working interest owners were not parties to the processing
agreement between Republic and the platform owners, the court
pointed out. It was Republic that incurred damages when the
platform owners overcharged it, and the respective rights and
obligations between Republic and the working interest owners
under their separate operating agreement, which might entitle

them to reimbursement of amounts paid to Republic on account
of the platform owners’ billings, did not alter the court’s analysis.
Id. at *7.

BLOWOUT DAMAGES HELD COVERED BY OPERATOR’S
INSURANCE POLICY

Petroplex Energy, Inc. (Petroplex) operated the Quinn 1-6H
Well in Reeves County, Texas. The well suffered a blowout
during operations to diagnose and repair gas pressure buildup
between the production tubing and the well’s casing, resulting in
third-party pollution and equipment damage as well as expenses.
St. Paul Fire & Marine Insurance Co. and St. Paul Surplus Lines
Insurance Co. (collectively, St. Paul) had issued Petroplex well-
control insurance that covered the well as well as a commercial
liability policy but denied coverage on the basis that Petroplex
was not the owner of the well and had sustained no unreimbursed
loss and that the well-control insurance covered the Quinn well
only as a producing well, whereas it was undergoing workover
and was not a producing well at the time of the blowout. In St.
Paul Fire & Marine Insurance Co. v. Petroplex Energy, Inc., No.
11-13-00104-CV, 2015 WL 5173035 (Tex. App.—Eastland Aug.
31, 2015, no pet. h.), the court of appeals affirmed partial
summary judgments that Petroplex’s losses were covered.

Petroplex had initially agreed to assign Endeavor Energy
Resources, LP (Endeavor) 80% of the working interest in the
lease on which the Quinn well was drilled. Endeavor had,
according to the summary judgment evidence, executed an
unrecorded reassignment of its interest to Petroplex prior to the
blowout, although Endeavor had continued to fund expenses
attributable to the Quinn well under an unusual oral agreement
involving unrelated properties. Id. at *1–2. The Endeavor
assignment was legally effective, the court held, and Petroplex
owned 100% of the working interest in the well notwithstanding
that expenses relating to the blowout were advanced by others. Id.
at *5. And the well-control insurance covered the Quinn well,
although it referred to the well as a producing well. Id. at *6. The
parties dealt with any changes in the status of wells on a quarterly
basis, after the fact, adjusting premium payments as necessary to
account for circumstances different from those in existence at the
inception of the policy. At the time of the blowout, no change in
the well’s status had occurred that caused it not to be covered. Id.

HOMEOWNER LESSOR’S NUISANCE CLAIM AGAINST OIL AND
GAS LESSEE HELD PRECLUDED BY ACCEPTANCE OF LEASE
BENEFITS

Marcus and Laura Marsden lived and raised horses on their
6.2-acre tract of land near Aledo, Texas. They granted an oil and
gas lease on their land to Hollis R. Sullivan, Inc., which assigned
the lease to Titan Operating, LLC (Titan). The lease prohibited
drilling operations on the Marsdens’ land or within 200 feet of a
residence or barn. Titan placed a drillsite on neighboring property
just north of the northwestern corner of the Marsdens’ land, where
their house was, and drilled several wells from there between
2009 and 2013. After the first well was drilled, a little more than
300 feet from their house, the Marsdens brought an intentional
nuisance suit against Titan, alleging its drilling activities had
unreasonably and substantially interfered with the use and
enjoyment of their property and diminished its value. The court in
Titan Operating, LLC v. Marsden, No. 02-14-00303-CV, 2015
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WL 5727573 (Tex. App.—Fort Worth Aug. 27, 2015, pet. filed)
(mem. op.), reversed the trial court’s award of damages to the
Marsdens, holding that the plaintiffs were barred from asserting
their nuisance claim by the doctrine of quasi-estoppel.

Quasi-estoppel, the court explained, “forbids a party from
accepting the benefits of a transaction and then subsequently
taking an inconsistent position to avoid corresponding obligations
or effects.” Id. at *7. The Marsdens’ lease expressly allowed
operations to drill for and produce oil and gas, although not
directly on their surface, and they had not negotiated for any
restrictions on off-premises drilling. Id. at *8. There was no
evidence that Titan’s operations were out of the ordinary or had
been conducted unlawfully or negligently, and the Marsdens had
accepted bonus and royalty payments under the lease, as well as
payment for a pipeline easement granted to enable the marketing
of gas from Titan’s wells. Id. at *9–10. Although the Marsdens
might not have realized that wells would be located as near to
their house as they were and that the noise and other disruptions
attendant to the wells would be so unpleasant, the court
concluded, quasi-estoppel precluded their nuisance suit because
they had unconscionably accepted the benefits of their leasing
transaction while inconsistently attempting to avoid the effects of
the same transaction. Id. at *10.

RETAINED ACREAGE CLAUSE CONSTRUED TO PERPETUATE
ASSIGNMENT AS TO SPECIFIED AMOUNT OF ACREAGE, NOT
LIMITED TO DESIGNATED PRORATION UNITS

The court in XOG Operating, LLC v. Chesapeake Explora-
tion Limited Partnership, No. 07-13-00439-CV, 2015 WL
5244718 (Tex. App.—Amarillo Sept. 2, 2015, no pet. h.),
construed an assignment of oil and gas leases covering three
sections of land containing a total of 1,625 acres, providing that
at the end of the primary term the assignment would terminate
except as to portions thereof described as follows:

that portion of said lease included within the proration or
pooled unit of each well drilled under this Assignment
and producing or capable of producing oil and/or gas in
paying quantities. The term “proration unit” as used
herein, shall mean the area within the surface boundaries
of the proration unit then established or prescribed by
field rules or special order of the appropriate regulatory
authority for the reservoir in which each well is
completed. In the absence of such field rules or special
order, each proration unit shall be deemed to be 320
acres of land in the form of a square as near as
practicable surroundings [sic] a well completed as a gas
well producing or capable of producing in paying
quantities.

Id. at *1 (alteration in original) (emphasis omitted).
Chesapeake Exploration Limited Partnership and Chesapeake

Exploration, LLC (collectively, Chesapeake), owner of the
assignee’s interest, drilled six gas wells on the land. Five of the
wells were completed in a field for which RRC field rules
provided for a standard proration unit of 320 acres; the remaining
well was subject to no field rules. Id. at *2. Although Chesapeake
could have designated up to 320 acres in RRC filings in order for
the wells to be assigned the maximum allowable production per
well, it instead filed certified plats assigning only a total of 802

acres to proration units for the six wells. Id. XOG Operating, LLC
(XOG) contended that at the end of the assignment’s primary
term, Chesapeake was entitled to retain only the 802 acres it had
designated as proration units in its RRC filings. Chesapeake
maintained that the assignment remained effective as to 320 acres
per well, regardless of the acreage delineated in the plats it had
filed, or as to all 1,625 acres. Id. Affirming the trial court’s
summary judgment, the court of appeals agreed with Chesapeake.

The RRC does not designate the acreage or configuration of
proration units, XOG pointed out. Id. at *5. The assignment’s
definition of a proration unit, it argued, must refer to the
operator’s filing to the RRC since it stated that it meant the “area
within” the proration unit’s “surface boundaries.” Id. This
argument failed, according to the court, “because the field rules
did not prescribe the area or boundaries of a proration unit; they
merely set limits on the units designated by producers.” Id. To
give effect to XOG’s argument, the court believed, would be to
“read into the agreement of the parties the intent to ‘include
within’ the retained acreage that acreage ‘designated in the Form
P-15 filing as to each well.’” Id. The court observed that “[t]he
plain language of the agreement define[d] a ‘proration unit’ . . . as
the area prescribed by the applicable field rules, or in the absence
of field rules, 320 acres—nothing more, nothing less.” Id.
(emphasis added). The parties agreed, the court concluded, that
Chesapeake would retain 320 acres for each well irrespective of
what it designated as proration units in its RRC filings. Id.

DEEDS BOUNDED BY EDGE OF CANAL HELD TO EXTEND
TO CENTERLINE

Red Boot Production Co. v. Samson Exploration, LLC, No.
09-14-00191-CV, 2015 WL 5730789 (Tex. App.—Beaumont
Oct. 1, 2015, no pet. h.) (mem. op.), resolved a title dispute, in an
oil and gas context, over a strip of land occupied by an irrigation
canal in Jefferson County, Texas.

The Broussards, owners of land to the south of the canal, and
the Harders, owners of land to its north, joined in an agreement
with Samson Exploration, LLC (Samson) and SM Energy Co.
(SM Energy) to pool their land into a 640-acre pooled unit, the
Paggi-Broussard Unit, on which two gas wells were drilled.
Between their tracts ran a 200-foot-wide canal that comprised
some 38 acres of the unit. Id. at *1.

The land on both sides of the canal had been owned by
August Delaune. In 1898 Delaune granted an easement for the
construction of a canal to the Beaumont Irrigating Company. The
canal was built and still existed at the time of suit. Id. at *2. In
1908 Delaune conveyed 1,101.74 acres lying south of the canal to
the predecessor to the Broussards’ interests by a deed that
described the tract’s northern boundary by metes and bounds as
running along the “south edge” of the canal. Id. at *4. Delaune
conveyed a 480-acre tract to the north of the canal in 1916, in a
deed to the predecessor to the Harders’ interests that described its
southern boundary by metes and bounds as “following the north
boundary line” of the canal right-of-way. Id.

In 2009, after the establishment of gas production from
Paggi-Broussard Unit, descendants of Delaune executed an oil
and gas lease to Red Boot Production Co. (Red Boot) on the land
within the canal right-of-way. Red Boot sued Samson, SM
Energy, the Broussards, and the Harders in trespass to try title,
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contending Delaune had not conveyed the canal strip. Id. at
*2. The court of appeals affirmed summary judgment against
Red Boot.

The court followed the presumption, long applied to bound-
aries along roads and natural streams, that where a deed describes
the boundary as running along the edge, the grantor intended to
include the grantor’s ownership to the center of the boundary
feature. Id. at *7. It was not persuaded by Red Boot’s argument
that the centerline rule should not apply to a private canal
easement as it does to a public way such as a highway, street, or
railroad, and it noted authority from other jurisdictions that canals
are indeed subject to the same rule. Id. at *8–9. Because
Delaune’s deeds conveyed the land on each side of the canal to its
centerline, retaining no land within the canal easement, Red
Boot’s lease on the canal strip covered no land in the gas unit.

HOMEOWNERS LACKED EVIDENCE FOR OILFIELD
NUISANCE CLAIM

In Cerny v. Marathon Oil Corp., No. 04-14-00650-CV,
2015 WL 5852596 (Tex. App.—San Antonio Oct. 7, 2015, no
pet. h.), the court of appeals upheld summary judgment against
the Cerny family, who had sued Marathon Oil Corp. (Marathon),
the operator of wells producing oil and gas near their house in
Karnes County, Texas, and Plains Exploration & Production Co.
(Plains), the operator of nearby production facilities.

In their petition the Cernys had disavowed any claim for
“personal injury damages” or any particular “disease” for which
expert medical testimony would be necessary but nevertheless
sought compensation for medical expenses and loss of earning
capacity arising from their symptoms of discomfort and distress
and loss of the enjoyment of their property and of life. Id. at *2.
They suffered from noxious emissions, odors, dust, and noise
that they attributed to the defendants’ drilling and production
activities, which caused them anxiety and altered their way of
living, they alleged. Id. at *6. Against the defendants’ summary
judgment, they had presented their own affidavits attesting to their
experiences and the affidavits of an air quality expert who had
measured emissions in the area and a toxicologist who concluded
that the air quality around the Cernys’ home exposed them to
increased health risks. Id. at *2.

The court agreed with the defendants that the Cernys’ health-
related claims were essentially toxic tort claims requiring expert
medical testimony, which the Cernys had not presented. Id. at *5.
With respect to their other claims, the Cernys’ summary judgment
evidence was insufficient to show that Marathon’s and Plains’
activities were the proximate cause of the conditions they
complained of. Id. at *8.

PARTITION DEED HELD TO EXCLUDE MINERALS

In Hosek v. Scott, No. 04-14-00655-CV, 2015 WL 6163385
(Tex. App.—San Antonio Oct. 21, 2015, no pet. h.) (mem. op.),
the court affirmed the trial court’s summary judgment that the
parties’ 1979 partition deed had no effect on the minerals
underlying the partitioned land.

Rosalie Voigt Scott and her sister Ivarene Voigt Hosek
(with her husband Victor) owned 338.54 acres of land in equal
undivided shares. In 1979 they executed a partition deed under

which each owned the surface of a separate 169.27-acre tract. The
partition deed provided as follows:

This partition does not include any of the oil, gas and
other minerals in, on or under the above described tracts
of land, and same are to remain undivided for a period of
twenty-five (25) years from date hereof and as long
thereafter as oil, gas or other minerals are produced in
paying quantities from the above described lands.

Id. at *1. There was no production after the lapse of 25 years. In
2013 the Hoseks filed suit seeking a declaration that they owned
all the minerals underlying their surface tract. Id. The trial court
granted Scott summary judgment declaring that the minerals had
not been partitioned so that Scott owned 50% of the minerals
underlying the Hoseks’ surface. Id. at *2.

The Hoseks on appeal argued that the deed was ambiguous,
susceptible of two reasonable interpretations: one in which the
minerals remained unpartitioned after 25 years and one in which 
the minerals became vested entirely in the surface owner after
25 years. Id. at *3. The court disagreed with the Hoseks’
contention that the deed could be interpreted to mean that the
minerals “reverted” to the surface owner after 25 years. For this
interpretation to be reasonable, the court said, “the partition deed
would have needed to provide the minerals would be partitioned
and owned by the surface estate owner at the conclusion of the
[stated] period.” Id. at *4. Instead, the deed expressly excluded
the minerals from the partition. The parties’ intent, the court
explained, was merely to “restrict the partition of the minerals for
the stated period of time.” Id.

POOLING INTO OVERLAPPING UNITS UPHELD

The court in Samson Exploration, LLC v. T.S. Reed Proper-
ties, Inc., No. 09-13-00366-CV, 2015 WL 6295726 (Tex. App.—
Beaumont Oct. 22, 2015, no pet. h.) (mem. op.), considered
the appeal of summary judgments rendered by the trial court,
generally in favor of royalty owners against their lessee, Samson
Exploration, LLC (Samson), involving Samson’s pooling of oil
and gas leases covering land in Hardin and Jefferson Counties,
Texas.

For a gas well it was drilling on its “Black Stone” lease,
Samson in 2001 designated a 704-acre pooled unit, the “Black
Stone Minerals A No. 1 Gas Unit,” that included land covered by
both the Black Stone lease and Samson’s Joyce DuJay lease. Id.
at *2. Samson’s pooling designation pooled depths between 6,000
and 13,800 feet, which included the interval between 12,304 feet
and 12,332 feet in which the well on the Black Stone lease was
perforated to produce. Id. at *2 n.5. In 2002 a second gas well was
completed to produce from depths between 13,150 feet and
13,176 feet on land covered by the Joyce DuJay lease within the
pooled unit. Id. at *2. After the lessor of the Black Stone lease
refused to consent to Samson’s pooling, Samson filed an amended
pooling designation, excluding the Black Stone lease and the
depths from which the Black Stone lease well was producing from
the unit, reducing its size to 570.962 acres, and renaming it the
“Joyce DuJay No. 1 Gas Unit” (Joyce DuJay Unit). Id. at *2 &
n.5. Samson thereafter paid royalty on production from the
second well to the owners of interests in land covered by the
amended unit but not on production from the first well on the
Black Stone lease. Id. at *2.
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In late 2002 Samson completed another gas well on the Joyce
DuJay lease, perforated to produce from depths between 12,197
feet and 12,343 feet, and thereupon designated a pooled unit, the
“Joyce DuJay A No. 1 Gas Unit” (DuJay A Unit), consisting of
704 acres, including production from the Joyce DuJay lease,
“provided such production occurs below a depth of 12,000 feet
subsurface.” Id. Samson paid royalty on production from this third
well to the owners of interests in the 704-acre DuJay A Unit, but
it continued to pay royalty on production from the well previously
drilled on the Joyce DuJay lease only to the owners of land in the
prior 570.962-acre Joyce DuJay Unit. Id.

In 2004 several royalty owners in the Joyce DuJay Unit sued
Samson, claiming it had breached their leases by refusing to pay
royalty on production from the Black Stone lease. Id. at *3.
Subsequently other royalty owners under a lease between T.S.
Reed Properties and Samson, covering land outside the Joyce
DuJay lease but within the DuJay A Unit, sued claiming that
Samson had breached their lease by paying them royalty only on
production from the second well drilled on the Joyce DuJay lease
in late 2002 and not on production from the first Joyce DuJay
Unit well. The trial court awarded damages to the royalty owners
according to the royalties that the owners in the Joyce DuJay Unit
would have been paid if the Black Stone lease had remained
pooled and that the DuJay A Unit claimants would have been paid
if Samson had considered both wells to be producing from the
DuJay A Unit. Id.

With respect to the amendment of the Black Stone Unit to
exclude the well on the Black Stone lease, Samson argued that the
royalty owners had accepted royalty payment on the basis of the
amended pooling after receiving notice of the amendment and had
thereby ratified the amendment. Id. at *4. The court of appeals
agreed. There was no significant distinction between the Joyce
DuJay claimants’ acts and those of the royalty owners in the same
pooled unit who were plaintiffs in Hooks v. Samson Lone Star,
Ltd. Partnership, 457 S.W.3d 52, 65–66 (Tex. 2015), in which
the plaintiffs were held to have ratified the amendment and were
denied recovery. Samson, 2015 WL 6295726, at *6.

On the other hand, the court held, the DuJay A Unit claimants
were not estopped from claiming royalty on production from the
well on the Joyce DuJay lease by having accepted royalty
payments based on production only from the well for which the
DuJay A Unit was formed. Id. at *8–9. Samson never filed an
amendment to exclude the previously producing deeper interval
to correct its alleged mistake in designating overlapping units, and
it never clearly notified the DuJay A Unit royalty owners that it
was offering a different bargain from those apparent from its unit
designations. Instead, Samson simply proceeded as if the units did
not overlap. Id. at *9.

The court further rejected Samson’s argument that the DuJay
A Unit should be reformed to exclude the Joyce DuJay Unit
producing zone because the overlapping units resulted from a
scrivener’s error. Id. at *13. Whether or not the DuJay A Unit
designation was a mistake on Samson’s part, the court pointed
out, there was no evidence that the royalty owners had acted under
any misunderstanding so as to establish the existence of a mutual
mistake. Id. at *14.

The court went on to address various other issues the appeal
brought to it. Samson could not, it held, recover from the Joyce

DuJay Unit royalty owners the amounts it had overpaid them if
payment on the basis of the overlapping units was indeed correct,
having voluntarily made those overpayments, albeit erroneously.
Id. at *17. Samson was not excused, on the basis that it was
justified in suspending payment because there were title uncer-
tainties, from paying interest on suspended royalty payments to
lessors whose leases required interest on unpaid royalty. Id. at
*19. In Samson’s favor, the court rejected one lessor’s argument
that its lease’s proportionate reduction clause did not apply
because its lease described the leased premises as a particular
number of net acres rather than simply as the land. Id. at *22–23.

W E S T  V I R G I N I A  —
O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

FEDERAL COURT REMANDS LANDOWNERS’ INJUNCTION SUIT
AFTER PIPELINE COMPANY COULD NOT ESTABLISH AMOUNT
IN CONTROVERSY EXCEEDED $75,000 BECAUSE COMPANY
COULD ACCESS PROPERTY AFTER OBTAINING CONDITIONAL
FERC CERTIFICATE

The U.S. District Court for the Southern District of West
Virginia rejected a pipeline company’s attempt to remove a
lawsuit from a West Virginia state court in which the landowners
sought to stop the pipeline company from accessing their land to
conduct surveys required by the Federal Energy Regulatory
Commission (FERC) as part of the company’s application for a
certificate of public convenience and necessity. See McCurdy v.
Mountain Valley Pipeline, LLC, No. 1:15-cv-03833, 2015 WL
4497407 (S.D.W. Va. July 23, 2015). In McCurdy the court found
that the pipeline company could not prove that the amount in
controversy exceeded $75,000 and that the pipeline company
could access the property once it obtained a conditional certificate
from FERC, which would only cost the company an additional
$35,000.

Mountain Valley Pipeline, LLC (Mountain Valley) plans to
build a 300-mile-long interstate natural gas pipeline from Wetzel
County, West Virginia to Pittsylvania County, Virginia. Construc-
tion is scheduled to start in January 2017 and the pipeline should
be fully operational by the end of 2018. In the process of obtain-
ing its certificate from FERC, Mountain Valley identified a
“proposed survey corridor” in which it would conduct certain
surveys to determine any potential impact of the project on natural
resources, wetlands, and endangered species. Id. at *1.

Bryan and Doris McCurdy own three tracts of land in Monroe
County, West Virginia, which are within the survey corridor.
Mountain Valley contacted the McCurdys and asked for permis-
sion to survey their land for three endangered species: the Indiana
bat, the shale barren rock cress, and the running buffalo clover.
The McCurdys said no. Before Mountain Valley could file suit
against the McCurdys to obtain a court order allowing it access to
the McCurdys’ land to conduct the surveys, the McCurdys sued
Mountain Valley in the Circuit Court of Monroe County, West
Virginia, seeking an injunction to prevent Mountain Valley from
entering their lands. Mountain Valley removed the case to the
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Southern District of West Virginia, citing diversity jurisdiction.
The McCurdys filed a motion to remand on the grounds that the
amount in controversy did not exceed $75,000. Id.

The court noted that, under the Natural Gas Act, 15 U.S.C.
§§ 717–717w, a party seeking to build an interstate gas pipeline
must obtain a certificate of public convenience and necessity
from FERC before starting construction, but FERC can grant a
conditional certificate and require the party to complete necessary
surveys. 2015 WL 4497407, at *2–3. Under a conditional
certificate, a party has many of the same rights available under an
unconditional certificate, including the right to eminent domain.
Id. at *3. While the McCurdys argued that the amount in contro-
versy was only $60,000, since they would have allowed access in
exchange for a payment in that amount, the court focused, instead,
on Mountain Valley’s evidence that the amount in controversy
exceeded $75,000. Id. The court decided that most of Mountain
Valley’s evidence did not answer the question of whether the
value of the McCurdys’ right to prevent the surveys when
weighed against Mountain Valley’s right to enter the land
exceeded $75,000. Instead, Mountain Valley presented affidavits
regarding the proposed construction schedule for the pipeline and
the expected daily revenue from the completed project. Id. at
*4–5. Ultimately, the court held that since Mountain Valley could
obtain a conditional certificate from FERC for $35,000, which
would allow Mountain Valley to obtain its pipeline corridor by
eminent domain, Mountain Valley failed to establish diversity
jurisdiction and the case was remanded to the Circuit Court of
Monroe County, West Virginia. Id. at *7.

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

WYOMING’S COAL WOES CONTINUE

The bad news continues for Wyoming’s ailing coal industry
as financial concerns mount for mine operators and a new lawsuit
challenges expansions at two of Wyoming’s coal mines. In
May 2015, the Wyoming Department of Environmental Quality
(WDEQ) informed Alpha Natural Resources, Inc. (Alpha) that it
failed to qualify for Wyoming’s self-bonding program. See Vol.
XXXII, No. 3 (2015) of this Newsletter. Self-bonding is a
program that allows mining companies to pay for future reclama-
tion costs without having to post reclamation bonds, provided
companies meet certain financial criteria. See Wyo. Rules & Regs.
ENV LQC ch. 11, §§ 1–7. As a result of the WDEQ’s decision,
Alpha was required to post a cash bond or some other alternative
to self-bonding to cover $411 million in reclamation obligations.
Alpha contested the WDEQ’s decision in the Sixth Judicial
District Court of Campbell County, but the action was stayed
following Alpha’s request to enter an informal conference with
the State about the company’s reclamation obligations.

On August 3, 2015, Alpha filed for Chapter 11 bankruptcy
protection in the U.S. Bankruptcy Court for the Eastern District
of Virginia. See In re Alpha Natural Res. Inc., No. 3:15-bk-33896
(Bankr. E.D. Va. filed Aug. 3, 2015). Alpha and the State
disagreed whether bankruptcy law prohibits the WDEQ from

requiring the company to post the full $411 million in bond as a
condition to operate. See Benjamin Storrow, “Alpha Natural
Resources and Wyoming Regulators Announce Self-Bonding
Deal in Bankruptcy Case,” Casper Star Trib. (Sept. 8, 2015).
Without deciding the issue, Alpha and the State reached a deal to
ensure that some money will be available to cover the company’s
reclamation obligations in Wyoming if the company permanently
ceases operations at its Belle Ayr and Eagle Butte mines. Id.
Under the terms of the agreement, the State receives a $61 million
“superpriority claim” that places Wyoming in front of other
creditors to be paid if Alpha were to cease business. Id. In return,
the State agreed not to revoke Alpha’s permits or seek additional
financing to cover the company’s reclamation obligations. Id.

The deal would enable Alpha to renew its state mine permit
for its Eagle Butte mine, which was up for a regular, five-year
permit renewal. The deal would also impose a stay on Alpha’s
action challenging the WDEQ’s determination that it no longer
qualified for self-bonding status. Id. The State hailed the agree-
ment as it would keep Alpha’s Belle Ayr and Eagle Butte mines
open in the near term, while securing money for a portion of
Alpha’s reclamation obligations. However, landowners blasted the
agreement, noting that $350 million of Alpha’s $411 million
reclamation obligation would remain unsecured. Id. The deal was
approved by the U.S. Bankruptcy Court for the Eastern District of
Virginia on October 8, 2015.

In an attempt to avoid following Alpha’s path into bank-
ruptcy, Arch Coal, Inc. (Arch), the parent company of Wyoming’s
Black Thunder and Coal Creek mines, proposed a debt swap that
would have reduced the company’s debt burden and bought
more time to pay back loans. See Benjamin Storrow, “Arch Coal
Debt Deal Hits Roadblock, Prompting Bankruptcy Concerns,”
Casper Star Trib. (Oct. 19, 2015). The proposed exchange,
backed by junior creditors but objected to by senior creditors,
was shot down by the Supreme Court of the State of New York on
October 16, 2015. Id. (citing Order on Motion for Preliminary
Injunction and Temporary Restraining Order, GSO Special
Situations Master Fund LP v. Wilmington Trust NA & John Does,
No. 0653110/2015 (Sup. Ct. N.Y. Cnty. Oct. 16, 2015)). The
failure to execute the swap pushes Arch closer to the brink of
bankruptcy, as the company has faced significant losses the past
several years. Id. Despite these dire straits, the WDEQ determined
that Arch still qualified for Wyoming’s self-bonding program
based on its financials and the fact that the guarantor of Arch’s
self-bonds is a privately held subsidiary. Id.

Arch is also facing litigation over an expansion at the com-
pany’s Black Thunder Mine. The New Mexico-based environ-
mental group WildEarth Guardians (WildEarth) filed a lawsuit
on September 15, 2015, against the U.S. Department of the
Interior (Department) in the U.S. District Court for the District of
Colorado challenging the Department’s approval of mine expan-
sions in Colorado, New Mexico, and Wyoming. See Petition for
Review, WildEarth Guardians v. Jewell, No. 1:15-cv-02026
(D. Colo. Sept. 15, 2015). The two Wyoming mines at issue in the
lawsuit are Arch’s Black Thunder Mine and Cloud Peak Energy,
Inc.’s Antelope Mine. Id. ¶¶ 56, 59. WildEarth alleges in the
lawsuit that the Department, which oversees the leasing of public
lands for coal development, approved the mine expansions
without adequately taking their climate impacts into account. See
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id. ¶¶ 114–123. Specifically, WildEarth argues that in conducting
its environmental review of the mine expansions under the
National Environmental Policy Act of 1969, the Department
should have considered the cumulative impact on climate of all
federal coal leasing, rather than simply considering the individual
impact on climate of each mine expansion. Id. WildEarth also
argues that the Department’s review process lacked public
involvement and that the Department should have considered the
“social cost of carbon,” i.e., the amount society will pay for the
harm caused by each ton of carbon dioxide added to the atmo-
sphere by the mine expansions. See id. ¶¶ 51–53, 96–100,
117–19.

EPA AUTHORITY TO REGULATE IN-SITU URANIUM
STANDARDS IS QUESTIONED

Earlier this year, the U.S. Environmental Protection Agency
(EPA) proposed extensive new standards to protect groundwater
from uranium mining. See Health and Environmental Protection
Standards for Uranium and Thorium Mill Tailings, 80 Fed. Reg.
4156 (proposed Jan. 26, 2015) (to be codified at 40 C.F.R.
pt. 192). The standards would update the EPA’s regulations at 40
C.F.R. pt. 192, which establish standards for the protection of
public health, safety, and the environment from radiological and
non-radiological hazards associated with uranium ore processing
and disposal of resulting waste materials. Id. at 4156. The cross-
media standards apply to pollutant emissions and site restoration
and must be adopted by the Nuclear Regulatory Commission
(NRC), their Agreement States, and the U.S. Department of
Energy. Id. at 4163.

The rules would set groundwater protection standards at in-
situ mines for substances including arsenic, cadmium, and
selenium. Id. at 4170. Once mining begins, a cleanup plan would
need to be in place no later than 90 days after any contamination
is detected in monitoring wells away from the mining area. Id.
The rule would also require long-term groundwater monitoring
after mining ends. Id. at 4170–74. Monitoring could continue for
as long as 30 years rather than the current requirement to monitor
for just a few years. Id. at 4176. The EPA indicates that the
standards account for the significant changes in uranium extrac-
tion technologies and their potential impacts to groundwater. Id.
at 4156. Nearly all uranium produced in the United States today
comes from in-situ mining rather than conventional mining. Id.
at 4162.

In a hearing of the Senate Environment and Public Works
Committee on October 7, 2015, U.S. Senator John Barrasso of
Wyoming claimed that the EPA was overstepping the authority of
the NRC, which is the primary agency that Congress created to
manage and oversee uranium production. See Mead Gruver,
“Barrasso Questions Proposed EPA In-Situ Uranium Standards,”
Casper Star Trib. (Oct. 10, 2015). The EPA maintains it has
authority under federal laws to update contamination standards
for implementation by the NRC. Id. Barrasso also stated that
the new standards are too stringent and threaten the uranium
extraction industry, particularly in Wyoming, which is the top
uranium-mining state. Id. The EPA anticipates publication of
a final rule in the Federal Register in April 2016. See EPA,
“Revision of 40 CFR Part 192—Health and Environmental

Protection Standards for Uranium and Thorium Mill Tailings and
Uranium In Situ Leaching Processing Facilities,” http://yosemite.
epa.gov/opei/rulegate.nsf/byRIN/2060-AP43.

C A N A D A  —  M I N I N G

C H R I S T O P H E R  G .  B A L D W I N

C H R I S T I N E  K O W B E L

—  R E P O R T E R S  —

CANADA TO IMPLEMENT THE UNITED NATIONS
DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

Consistent with election platform commitments made during
the recent federal election campaign, in a November 2015
mandate letter addressed to the Minister of Indigenous and
Northern Affairs, Carolyn Bennett, Prime Minister Justin Trudeau
has directed the Minister to

support the work of reconciliation, and continue the
necessary process of truth telling and healing, work with
provinces and territories, and with First Nations, the
Métis Nation, and Inuit, to implement recommendations
of the Truth and Reconciliation Commission, starting
with the implementation of the United Nations Declara-
tion on the Rights of Indigenous Peoples [(UNDRIP)].

Mandate Letter from Justin Trudeau, Prime Minister of Can., to
Carolyn Bennett, Minister of Indigenous & Northern Affairs,
Gov’t of Can. (Nov. 2015).

UNDRIP was first adopted by the UN General Assembly on
September 13, 2007, and speaks to the involvement of indigenous
peoples in decision making relating to resource developments that
have the possibility to impact indigenous rights. Key provisions
include:

Article 19: States shall consult and cooperate in good
faith with the indigenous peoples concerned through
their own representative institutions in order to obtain
their free, prior and informed consent before adopting
and implementing legislative or administrative measures
that may affect them.
Article 28(1): Indigenous peoples have the right to
redress, by means that can include restitution or, when
this is not possible, just, fair and equitable compensa-
tion, for the lands, territories and resources which they
have traditionally owned or otherwise occupied or used,
and which have been confiscated, taken, occupied, used
or damaged without their free, prior and informed
consent.
Article 32(2): States shall consult and cooperate in good
faith with the indigenous peoples concerned through
their own representative institutions in order to obtain
their free and informed consent prior to the approval of
any project affecting their lands or territories and other
resources, particularly in connection with the develop-
ment, utilization or exploitation of mineral, water or
other resources.

UNDRIP arts. 19, 28(1), 32(2) (emphasis added).
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On November 12, 2010, Canada officially endorsed UNDRIP
but without changing its position that it was an “aspirational
document.” Gov’t of Can., “Canada’s Statement of Support on the
United Nations Declaration on the Rights of Indigenous Peoples”
(Nov. 12, 2010). In 2014, Canada filed objections to UNDRIP,
specifically flagging the wording of “free, prior and informed
consent” as problematic. See Gov’t of Can., “Canada’s Statement
on the World Conference on Indigenous Peoples Outcome
Document” (Sept. 22, 2014).

The Supreme Court of Canada has recognized that the
Crown’s duty to consult and accommodate constitutionally
protected Aboriginal and treaty rights does not require govern-
ments to obtain consent, except in limited circumstances (for
example, where Aboriginal title has been established). As a result,
the interpretation of the meaning of UNDRIP’s reference to “free,
prior and informed consent” in the Canadian context has been a
matter of significant debate. Many First Nations groups take the
view that “free, prior and informed consent” requires consent
from indigenous groups before government decisions can be made
which affect their rights, and could be interpreted as a veto.
Others maintain the right to “free, prior and informed consent” is
not absolute. The question of the extent to which UNDRIP may
apply in the context of indigenous title to traditional lands that
may have been ceded through historical or modern treaties also
remains open.

As noted in the mandate letter, “[t]he [Liberal] government’s
agenda will be further articulated through Cabinet discussions and
in the Speech from the Throne when Parliament opens.” Mandate
Letter, supra. It is also anticipated that Canada will release further
details regarding the specific steps Canada intends to take with
respect to UNDRIP in the coming months.

YUKON COURT OF APPEAL GRANTS GOVERNMENT OF
YUKON’S APPEAL OF PEEL WATERSHED DECISION IN PART

On November 4, 2015, the Yukon Court of Appeal issued its
decision in The First Nation of Nacho Nyak Dun v. Yukon, 2015
YKCA 18, which considers the specific obligations of the
Government of Yukon in respect of its treaty obligations relating
to land use planning. More broadly, the case considers govern-
mental powers over public lands and resources and continuing
obligations under modern treaties.

As background, the Nacho Nyak Dun, Tr’ondëk Hwëch’in,
and Vuntut Gwitchin First Nations’ Final Agreements set out a
consultative and collaborative process for the development of land
use plans applicable to certain Yukon lands. The Peel Watershed
land use planning process began in 2004 with the creation of an
independent regional planning commission, which released a draft
recommended plan in late 2009 that provided for about 80% of
the watershed to be given a high degree of protection and the
remaining 20% to be open to oil and gas and mineral develop-
ment. The commission reviewed comments on the plan (including
modifications proposed in 2011 by the Government of Yukon)
and issued its final recommended plan. The process broke down
in 2012 when Yukon changed the plan over the objections of the
First Nations, who took the position that Yukon did not have the
authority under the Final Agreements to make the changes it had
made. In the Yukon plan, 71% of the region would be open to
mineral and oil and gas development.

In The First Nation of Nacho Nyak Dun v. Yukon (Govern-
ment of), 2014 YKSC 69, the Supreme Court of Yukon held that
Yukon failed to act in conformity with its treaty obligations. The
final consultation and government approved plan of January 2014
was quashed and the matter was remitted for reconsideration to
Yukon, requiring the government to hold final consultations with
the First Nations and affected communities based on the Yukon
proposed modifications, the Yukon comments of 2011, and the
final recommended plan. Id. para. 222. Specific direction was also
given to Yukon relating to its power to modify the final recom-
mended plan. Id.

The Yukon Court of Appeal allowed Yukon’s appeal in part.
The Court of Appeal largely agreed with the lower court that
Yukon had not followed the proper process in making extensive
changes to a land use plan prepared by an independent regional
planning commission. 2015 YKCA 18, para. 143. However, the
Court of Appeal also confirmed that Yukon has a broad power to
make land use decisions for Crown lands in the territory, as long
as those decisions are made in a manner consistent with the
treaties, are interpreted in a generous, purposive manner, and
are consistent with the honour of the Crown. Id. para. 94. Accord-
ingly, the Court of Appeal sent the parties back to the 2011
comment stage, in contrast to the trial judge, who would have sent
the parties back to the final stage of the land use planning process.
This will permit Yukon to provide detailed proposals for modifi-
cations as well as written reasons explaining those modifications
to enable meaningful consultation. Once those consultations are
complete, and a revised plan is received from the planning
commission, Yukon could exercise its powers to reject the revised
plan, or to modify the revised plan to incorporate modifications on
which the government had adequately consulted.

C A N A D A  —  O I L  &  G A S

E D E N  M .  O L I V E R

J E N N I F E R  A S Q U I N

—  R E P O R T E R S  —

NEW CANADIAN RESOURCE REVENUE TRANSPARENCY LAW
IN EFFECT

Overview
On June 1, 2015, the Extractive Sector Transparency

Measures Act (ESTMA), S.C. 2014, c. 39, s. 376, came into
effect. This new federal legislation imposes mandatory reporting
requirements on certain entities engaged in the “commercial
development of oil, gas or minerals,” which includes exploration,
extraction, and holding permits to do so. See id. §§ 2, 9. No
regulations have yet been prescribed under the ESTMA, but in
August 2015, Natural Resources Canada released draft guidance,
technical reporting specifications, and a template reporting form.
See Natural Res. Can., “Extractive Sector Transparency Measures
Act (ESTMA),” http://www.nrcan.gc.ca/acts-regulations/17727.
While the public comment period has closed, final versions of
these documents have not yet been issued.

The ESTMA mandates that any cash or in-kind payments
aggregating CDN$100,000 or more within a reporting year from
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certain listed categories (such as royalties, fees, and bonuses)
made to any Canadian or foreign government as payee by an
entity subject to the reporting requirements must be reported to
the Minister of Natural Resources within 150 days of the entity’s
financial year-end. Id. § 9(1). These new reporting requirements
will commence for an entity required to report with respect to its
first full financial year starting after June 1, 2015. Id. § 30.
Entities with a financial year which ends on December 31, 2015,
for instance, must begin reporting under the ESTMA for the
financial year beginning on January 1, 2016, and submit the 2016
report by May 29, 2017. The ESTMA defers the requirement to
report payments made to Canadian Aboriginal governments until
June 1, 2017. Id. § 29.
Application

An “entity” refers to any
corporation or a trust, partnership or other unincorpo-
rated organization
(a) that is engaged in the commercial development of oil,
gas or minerals in Canada or elsewhere; or
(b) that controls a corporation or a trust, partnership or
other unincorporated organization that is engaged in the
commercial development of oil, gas or minerals in
Canada or elsewhere.”

Id. § 2.
The reporting requirements under the ESTMA apply to

entities listed on a Canadian stock exchange. Id. § 8(1)(a). They
also apply to

an entity that has a place of business in Canada, does
business in Canada or has assets in Canada and that,
based on its consolidated financial statements, meets at
least two of the following conditions for at least one of
its two most recent financial years:

(i) it has at least $20 million in assets,
(ii) it has generated at least $40 million in revenue,
(iii) it employs an average of at least 250
employees . . . . 

Id. § 8(1)(b). These conditions are applied on a worldwide
consolidated basis and are not limited to assets, revenues, or
employees in Canada. Id. § 8(1)(c).

An entity must report any payments to any government,
whether in cash or in-kind, related to the commercial development
of oil, gas, or minerals aggregating at least CDN$100,000 in any
one of the following designated categories:

(a) taxes, other than consumption taxes and personal
income taxes;
(b) royalties;
(c) fees, including rental fees, entry fees and regulatory
charges as well as fees or other consideration for
licences, permits or concessions;
(d) production entitlements;
(e) bonuses, including signature, discovery and produc-
tion bonuses;

(f) dividends other than dividends paid as ordinary
shareholders;
(g) infrastructure improvement payments; or
(h) any other prescribed category of payment.

Id. § 2; see id. § 9(2).
For clarity, reporting is required if payments exceed

CDN$100,000 in any one or more categories, regardless of how
much is paid in aggregate across all categories.
Reporting Obligations

Each report is required to disclose the payments made during
the reporting year. Id. § 9(1). Entities must keep records of
payments made for seven years after the day the report was
provided to the government. Id. § 13. Further, the report must be
made available to the public for at least five years. Id. § 12.

In keeping with the goal of harmonizing reporting require-
ments internationally, the ESTMA provides the Minister with the
discretion to allow entities required to report under the Act to file
with the Minister reports submitted in foreign jurisdictions
pursuant to reporting requirements deemed by the Minister to be
equivalent to the Act. Id. § 10. The purpose is to reduce the
administrative burden on entities who may otherwise have to file
different forms of reports in more than one jurisdiction. In July
2015, Natural Resources Canada determined that the reporting
requirements of the European Union’s Accounting and Transpar-
ency Directives are an acceptable substitute for the reporting
requirements under the ESTMA. See Natural Res. Can., “Extrac-
tive Sector Transparency Measures Act - Substitution Determina-
tion,” http://www.nrcan.gc.ca/acts-regulations/17754. Accord-
ingly, reports submitted by an entity under the legislation of a
European Union country may be filed with the Minister of Natural
Resources to satisfy the entity’s obligations under the ESTMA.

All reports must include an attestation by a director, officer,
or independent auditor/accountant that the report is true, accurate,
and complete. Id. § 9(4). The Minister of Natural Resources has
the authority to audit any entity to verify compliance with the
ESTMA. Id. § 14. The Minister also has powers to designate
persons and grant them right of entry powers to verify compliance
with the ESTMA. Id. §§ 15, 16(1). Such designated persons may
inspect any documents, access any computer, and reproduce data,
take photographs, prohibit access, and remove any item for
examination. Id. § 16(2).
Penalties

Any persons or entities found in violation of the ESTMA
(which includes making a false report, failing to make the report
public, or failing to maintain records for the prescribed period)
can be fined up to CDN$250,000 for each day that the offence
continues. Id. § 24(1), (2). There is a further fine of up to
CDN$250,000 for any person or entity who has structured
payments in order to avoid the obligation to report such payments
under the ESTMA. Id. § 24(3). Officers or directors who autho-
rized or acquiesced in the commission of an offence can be
subject to personal liability, regardless of whether the entity for
which they acted has been prosecuted or convicted. Id. § 25. The
ESTMA contains a due diligence defence whereby no person will
be found guilty of an offence under the Act if the person can
establish that he or she exercised due diligence to avoid commit-
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What’s New

New Mining Form 5 LLC

The Foundation is pleased to announce the availability of the new mining “Form 5 LLC” limited liability
company form, along with two Workshops taught by the attorneys who developed them. This Form was put
together to reflect significant changes in the law governing LLCs since the publication of the Form 5A LLC,
and in recognition of practitioners’ increased familiarity with the LLC form of entity after almost 20 years of
use of the original form.

The Form (actually 8 separate documents) is provided by email in Word format. Each purchaser is licensed
to use the Form at one company/firm/agency location. A multi-site license is also available for purchase—see
the order form.

In addition, a half-day Workshop taught by the drafters was offered in Denver on October 9, 2015, and one
will be offered in Toronto on March 5, 2016 (the day before PDAC). A discount will be offered to those who
have already purchased the Form.

For detailed information on the Form and an order form, see www.rmmlf.org/Form5LLC-OrderForm.pdf
For detailed information on the upcoming Toronto Workshop and a registration form, see www.rmmlf.org/

confrnce/F5LLCnews.pdf

Proceedings of the 61st Annual Rocky Mountain Mineral Law Institute

The Proceedings of the 61st Annual Institute contain the complete text of the available papers in a bound
volume. The papers, researched and written by many of the foremost authorities in their fields, contain detailed
treatment of special legal problems facing the natural resources industry in the areas of oil and gas, mining,
public lands, international natural resources, landman’s issues, water, and environmental law. Available from
the Foundation in December 2015. To order, email info@rmmlf.org

Human Rights Law and the Extractive Industries – Open for Registration
Panama City, Panama – February 18–19, 2016

Join us for our Special Institute on Human Rights Law and the Extractive Industries in Panama, centrally
located to bring together professionals who work in this area of law.

Human rights, and the requirements to address them, are a critical issue for the extractive industries
worldwide. Advocates alleging violations are focusing on the oil, gas, mining, and timber industries. Learn
about the emerging body of international human rights law and the approaches taken by industry to respond to
these concerns. Because of the immediacy of this program, the following organizations are supporting this
conference, and their members may register at our discounted member rate:

ABA Section of Environment, Energy, and Resources
ABA Section of International Law
IBA Section on Energy, Environmental, Natural Resources and Infrastructure Law
For a detailed program brochure and online registration, visit our website at www.rmmlf.org

ting the offence. Id. § 26(b). Additionally, there is a five-year
limitation period within which proceedings must be brought for
offences under the ESTMA. Id. § 27.
Significance

Extractive entities with any nexus to Canada should review
the legislation to determine if the ESTMA applies to them or
entities they control. If it does, systems should be put in place to
track applicable payments for the entity’s first financial year

starting after June 1, 2015. We have reviewed the application of
the ESTMA to Canadian and international entities and while the
legislation is short in length, it is not short on complexity in its
application. The analysis to determine if the reporting obligations
are applicable is highly dependent on the facts in existence at the
time the reporting obligations arise, so it is very important to plan
ahead.

http://www.rmmlf.org/Form5LLC-OrderForm.pdf
http://www.rmmlf.org/confrnce/F5LLCnews.pdf
http://www.rmmlf.org/confrnce/F5LLCnews.pdf
mailto:info@rmmlf.org
http://www.rmmlf.org/mmhitsadd.asp?Source=HR-9-2-15
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Upcoming Programs

Federal Offshore Regulatory Enforcement
January 20–21, 2016 M Houston, Texas

Human Rights Law and the Extractive Industries
February 18–19, 2016 M Panama City, Panama

Mining Form 5 LLC: A Workshop on the New Exploration, Development
and Mining Limited Liability Company Model Forms

March 5, 2016 M Toronto, Ontario

Core Course on International Oil & Gas Law
March 14–18, 2016 M Amsterdam, The Netherlands

Water Acquisition and Management for Oil & Gas Development:
Legal and Regulatory Requirements

April 7–8, 2016 M Houston, Texas

Oil & Gas Agreements: Purchase and Sale Agreements
May 12–13, 2016 M Santa Fe, New Mexico

62nd Annual Rocky Mountain Mineral Law Institute
July 21–23, 2016 M Squaw Valley, California

Challenging and Defending Natural Resource Agency Decisions
September 14–15, 2016 M Westminster, Colorado

International Oil and Gas Law, Contracts & Negotiations: Part 1
September 26–30, 2016 M Houston, Texas

International Oil and Gas Law, Contracts & Negotiations: Part 2
October 3–7, 2016 M Houston, Texas

Oil and Gas Law Short Course
October 17–21, 2016 M Houston, Texas

International Mining and Oil & Gas Law, Development, and Investment
April 26–28, 2017 M Quito, Ecuador

For additional information, contact the Foundation.
Tel (303) 321-8100 M Fax (303) 321-7657 M Email info@rmmlf.org

Copyright © 2015
Rocky Mountain Mineral Law Foundation

9191 Sheridan Blvd., Ste. 203
Westminster, Colorado  80031

www.rmmlf.org
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M I C H A E L  R .  M C C A R T H Y

—  R E P O R T E R  —

ENVIRONMENTAL GROUPS LACK STANDING TO CHALLENGE

STATE BOND DETERMINATION FOR COAL MINING COMPANY

In In re Alpha Natural Resources Inc., No. 3:15-bk-33896,
2016 WL 270030 (Bankr. E.D. Va. Jan. 20, 2016), the U.S.
Bankruptcy Court for the Eastern District of Virginia addressed
a challenge by the Sierra Club, the West Virginia Highlands
Conservancy, and the Ohio Valley Environmental Coalition
(collectively, Environmental Parties) to a motion filed by a mining
company, Alpha Natural Resources, Inc., along with its direct
and indirect subsidiaries (collectively, Debtors), to approve a
compromise between the Debtors and the State of West Virginia
over the Debtors’ reclamation bonds.

The Debtors operate substantial coal mine operations in West
Virginia and Wyoming. In West Virginia the Debtors employ
about 4,100 people and hold more than 500 mining permits. To
satisfy reclamation bonding requirements under West Virginia
state law, the Debtors had provided “self-bonds,” which were in
lieu of commercial bonds, such as surety, collateral, or escrow
bonds. Id. at *2–3 (citing W. Va. Code § 22-3-11). Prior to its

continued on page 2

F E D E R A L  —  O I L  &  G A S

C O N S T A N C E  L .  R O G E R S

—  R E P O R T E R  —

IBLA HOLDS ANADARKO RESPONSIBLE FOR

DECOMMISSIONING UNDER LEASE ASSIGNED IN 1984

In 1981, Anadarko Petroleum Corp. (Anadarko) acquired
an interest in an offshore oil and gas lease issued under the
Outer Continental Shelf Lands Act, 43 U.S.C. §§ 1331–1356b.
Anadarko assigned all of its interests in the lease in 1984. See
Anadarko Petroleum Corp., 187 IBLA 77, 78, GFS(OCS)
268(2016). The assignee subsequently failed to perform decom-
missioning obligations under the lease, and in March 2014,
the Bureau of Safety and Environmental Enforcement (BSEE)
issued an order to Anadarko “to decommission wells, pipelines,
platforms, and other facilities, and to immediately undertake
maintenance of the facilities and wells on the lease pending
completion of decommissioning.” Id. at 78–79.

At the time of Anadarko’s assignment to another operator in
1984, the regulation regarding assignment of federal offshore
leases provided that “[t]he assignor shall be liable for all obliga-
tions under the lease accruing prior to the approval of the assign-
ment.” Id. at 79 (quoting 43 C.F.R. § 3319.1(d) (1982) (current

continued on page 3

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

BLM’S PROPOSED VENTING AND FLARING RULE

The Bureau of Land Management (BLM) published its much
anticipated proposed venting and flaring rule “to reduce waste of
natural gas from venting, flaring, and leaks during oil and natural
gas production activities on onshore Federal and Indian leases.”
Waste Prevention, Production Subject to Royalties, and Resource
Conservation, 81 Fed. Reg. 6616, 6616 (proposed Feb. 8, 2016)
(to be codified at 43 C.F.R. pts. 3100, 3160, 3170). The proposed
regulations would also clarify when an operator will (or will not)
be required to pay royalties for produced gas lost due to venting,
flaring, and leaking. Id. The proposed rule would replace the
existing lost gas provisions contained in the 1979 Notice to
Lessees and Operators of Onshore Federal and Indian Oil and Gas
Leases (NTL-4A) entitled “Royalty or Compensation for Oil and

Gas Lost.” See 44 Fed. Reg. 76,660 (Dec. 27, 1979). Public
comments are due on or before April 8, 2016.

BLM’s authority to regulate these types of activities is based
on the Mineral Leasing Act of 1920, 30 U.S.C. §§ 181–263,
which requires the BLM to ensure that lessees “use all reasonable
precautions to prevent waste of oil or gas developed in the land.”
Id. § 225. According to the BLM, “there are economical, cost-
effective, and reasonable measures that operators should take to
minimize waste, which will enhance our nation’s natural gas
supplies, boost royalty receipts for American taxpayers, tribes,
and States, and reduce environmental damage from venting and
flaring.” 81 Fed. Reg. at 6616. The BLM is proposing the

continued on page 5
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bankruptcy petition, the West Virginia Department of Environ-
mental Protection (WVDEP) notified the Debtors that due to their
financial condition, WVDEP would no longer accept self-
bonding. Instead, WVDEP would require commercial bonds. Id.
at *3.

The Debtors thereafter petitioned for bankruptcy, and roughly
a month later, the court approved their post-petition financing
arrangement (Loan Facility), which provided funding for
reclamation bonding but capped it at $100 million. The court then
approved a settlement agreement with the State of Wyoming,
which had ordered that the Debtors replace their self-bonding in
that state with $411 million in commercial bonds. Id. at *3; see
Vol. XXXII, No. 4 (2015) of this Newsletter (Wyoming mining
report). As a result of the bankruptcy settlement and resulting
Loan Facility, Wyoming accepted $61 million of the bonding
amount available under the Loan Facility. West Virginia then
settled with the Debtors for the remaining $39 million under the
Loan Facility in lieu of $244 million in self-bonding, as well as an
agreement to further replace a portion of the self-bonding in the
future and reclaim inactive mining areas. In re Alpha, 2016 WL
270030, at *3–4.

The Environmental Parties objected to the Debtors’ motion
to approve the West Virginia settlement on the grounds that it
violated West Virginia’s Surface Coal Mining and Reclamation
Act, W. Va. Code §§ 22-3-1 to -33, and the federal Surface
Mining Control and Reclamation Act of 1977 (SMCRA), 30
U.S.C. §§ 1201–1328. In re Alpha, 2016 WL 270030, at *4. As
a threshold matter, the court addressed whether the Environmental
Parties had standing to challenge the settlement. In order to
demonstrate standing, Article III of the U.S. Constitution requires
that “a party must have suffered a ‘concrete and particularized
injury in fact’ that is fairly traceable to the challenged action of
the defendant, and that can be redressed by a favorable judicial
decision.” Id. (quoting Lexmark Int’l, Inc. v. Static Control
Components, Inc., 134 S. Ct. 1377, 1386 (2014)). In addition, the
Bankruptcy Code states that “[a] party in interest . . . may raise
and may appear and be heard on any issue in a case under this
chapter.” Id. at *5 (alteration in original) (quoting 11 U.S.C.
§ 1109(b)). The U.S. Court of Appeals for the Fourth Circuit has
defined “party in interest” in a different section of the Bankruptcy
Code as “one who has a pecuniary interest in the distribution of
assets to creditors.” Id. (quoting Grausz v. Englander, 321 F.3d
467, 473 (4th Cir. 2003)). Based on that definition and a general
rule in the Fourth Circuit that “a term is presumed to have the
same meaning throughout a statute,” id. (quoting Va. Office for
Prot. & Advocacy v. Reinhard, 405 F.3d 185, 190 (4th Cir.
2005)), the bankruptcy court held that the Environmental Parties
did not meet the Bankruptcy Code standing requirements to insert
themselves into the settlement between the Debtors and West
Virginia. Id. at *6.

The court further held that the Environmental Parties lacked
Article III standing. The court found that the only pleaded
allegations in the Environmental Parties’ objection were that the
settlement violated state and federal law. The court held that such
allegations could not support standing even if they were true
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because they “failed to plead any concrete and particularized
injury in fact,” such as “how they, or their members could be
harmed by the approval of the West Virginia Settlement.” Id. at
*6 (citing Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83,
106 (1998)).

Despite holding that the Environmental Parties lacked
standing, the court addressed their arguments that the bond
settlement between the Debtors and WVDEP violated state and
federal law. Id. at *7–8. After analyzing the settlement under
bankruptcy law and noting that no creditors objected to the
settlement, the court held that West Virginia law granted WVDEP
discretion to negotiate and enter into a settlement as part of an
enforcement process, and deferred to WVDEP’s enforcement
of West Virginia environmental and bonding laws. Id. at *8.
Similarly, with respect to SMCRA, the court refused to second-
guess the Office of Surface Mining Reclamation and Enforcement
(OSMRE), which participated in the bankruptcy proceedings and
did not object to the settlement. On that basis, and because the
settlement does not preclude OSMRE “from raising violations of
SMCRA or other federal regulations at any time going forward in
this bankruptcy case,” the court held that SMCRA did not prevent
the Debtors and WVDEP from entering the bond settlement
agreement. Id.

F E D E R A L  —  O I L  &  G A S
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version at 30 C.F.R. § 556.62(d))). In 1997, the regulation was
amended to add a clause that provides that if the assignee fails to
comply with any obligation under the lease or regulations, then
the Minerals Management Service, now BSEE, could require the
assignor of a lease “to bring the lease into compliance to the
extent that the obligation accrued before the Regional Director
approved the assignment of [the assignor’s] interest in the lease.”
Id. at 80 (quoting 30 C.F.R. § 256.62(f) (1997) (current version
at 30 C.F.R. § 556.62(f))).

Two issues key to the Interior Board of Land Appeals’
(IBLA) determination were: (1) the fact that the lease itself
provided that it was subject to any future regulations, bringing
the 1997 regulation into effect, and (2) the IBLA’s finding that
a decommissioning obligation existed before the lease was
assigned. Id. at 80–81.

Anadarko, however, argued that the current regulation
contained a condition precedent that “before an assignor’s liability
can be triggered [under the new regulation], all assignees must
have failed to perform.” Id. at 81 (emphasis added). The IBLA
rejected this argument, finding that the regulatory condition
precedent is satisfied by the failure of at least one assignee, and
that BSEE was not required to issue orders in reverse chronologi-
cal order to all assignees, and have each one of them fail to
perform, before it could issue the decommissioning order to

Anadarko. Id. The IBLA concluded that “BSEE’s application
of joint and several liability to [Anadarko], when at least one
assignee has failed to carry out obligations under the Lease, is
consistent with the language of the assignment regulation, 30
C.F.R. § 556.62(f) (2015), and the joint liability regulation, 30
C.F.R. § 250.1701 (2015).” Id.

COURT VOIDS OSAGE NATION LEASE AND DRILLING

PERMITS FOR FAILURE OF THE BIA TO COMPLY WITH NEPA

In Hayes v. Chaparral Energy, LLC, No. 4:14-cv-00495,
2016 WL 54212 (N.D. Okla. Jan. 5, 2016), plaintiff David P.
Hayes challenged the issuance of an oil and gas lease, and
two applications for permit to drill (APD), alleging that the
government’s approval of the lease and drilling permits failed to
comply with the National Environmental Policy Act of 1969
(NEPA), 42 U.S.C. §§ 4321–4347. In 2013, Chaparral Energy,
LLC (Chaparral) entered into an oil and gas lease with the Osage
Nation for minerals underlying Hayes’s land. Shortly thereafter,
the Bureau of Indian Affairs (BIA) approved the lease as well as
Chaparral’s APDs on Hayes’s property.

The BIA defended its decisions, arguing that lease approval
was subject to a categorical exclusion and that further NEPA
review was not required for “[a]pproval of mineral lease adjust-
ments and transfers, including assignments and subleases.” Hayes,
2016 WL 54212, at *3 (alteration in original) (quoting U.S.
Department of the Interior, Departmental Manual 516 DM
10.5(G)(3) (May 27, 2004)). “In doing so, the agency interpreted
the term ‘lease transfer’ as including the initial transfer of a
leasehold from a lessor to a lessee.” Id. at *4. The court was not
persuaded by the BIA’s arguments, finding that the BIA’s
interpretation of the term “lease transfer” as including initial
issuance of a lease “renders the word ‘transfer’ virtually meaning-
less.” Id. at *5. The court thus determined that “the BIA’s
determination that its approval of the Chaparral lease fell within
a categorical exclusion was premised on a plainly erroneous legal
interpretation and, thus, was arbitrary and capricious.” Id. at *6.
The court then declared the lease void ab initio. Id. (citing Sangre
de Cristo Dev. Co. v. United States, 932 F.2d 891, 894–95 (10th
Cir. 1991) (holding that an agency’s failure to comply with NEPA
before approving a lease renders the agency’s approval of the
lease invalid)).

In addition to finding the lease approval improper, the court
determined that the BIA improperly relied on a 1979 environ-
mental assessment (1979 EA) and finding of no significant impact
(FONSI) to support its approval of the APDs. The 1979 EA
concluded that the BIA’s leasing program “would not have a
significant impact on the human environment.” Id. at *3. While
projected future impacts were specifically included in the BIA’s
analysis, the court noted that such projected future impacts “were
limited to the year 2000.” Id.

The court found that the 1979 EA was “a broad, program-
matic document” that “does not specifically address the environ-
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mental impact of the BIA’s approval of the [APDs].” Id. at *7.
Contrary to applicable regulations, the BIA did not address, in any
supporting documentation, “whether new circumstances, new
information or changes in the action or its impacts not previously
analyzed may result in significantly different environmental
effects.” Id. (quoting 43 C.F.R. § 46.120(c)). In this instance, “the
BIA did not follow these procedures, nor did it make any effort to
explicitly incorporate, tier to, or adopt the analysis contained in
the 1979 EA.” Id.

The court also found that the 1979 EA was outdated and that
the BIA’s reliance on it was arbitrary and capricious because,
among other things, it does not contain any discussion of the
environmental impacts of hydraulic fracturing. Id. at *9–10.

The government cannot reasonably contend that these
changes are insignificant or that they are somehow
irrelevant to the environmental impacts of drilling opera-
tions in Osage County. Cf. 40 C.F.R. § 1502.9(c)(1)(ii)
(requiring supplementation if “[t]here are significant new
circumstances or information relevant to environmental
concerns and bearing on the proposed action or its
impacts”). The court, therefore, concludes that the
government’s reliance on the 1979 EA, without supple-
mentation, was arbitrary and capricious.

Id. at *10 (alteration in original).

Given that a BIA violation of NEPA at either the leasing
stage or the APD approval stage can result in a determination
that the lease or permit, respectively, is void ab initio, it is
important for parties to ascertain the content of any existing
NEPA documents and, at a minimum, to persuade the BIA to
better document its reliance on existing environmental reviews as
part of the diligence process.

IBLA UPHOLDS LEASE SUSPENSIONS IN THOMPSON DIVIDE

AREA OF COLORADO; BLM SUBSEQUENTLY INDICATES

INTENT TO CANCEL LEASES

In Board of County Commissioners of Pitkin County,
Colorado (Pitkin County II), 186 IBLA 288, GFS(O&G) 9(2015),
Pitkin County, the City of Glenwood Springs, the Town of
Carbondale, and Wilderness Workshop appealed to the Interior
Board of Land Appeals (IBLA) four decisions of the Deputy State
Director for the Colorado State Office of the Bureau of Land
Management (BLM) affirming the suspension of operations and
production on oil and gas leases in the contested Thompson
Divide area on the western slope of Colorado. The holders of the
leases, Ursa Piceance LLC (Ursa) and SG Interests I, Ltd. (SG),
intervened as defendants, and the four appeals were consolidated
into the present appeal.

Ursa/SG and the BLM filed motions to dismiss the appeals,
arguing that the plaintiffs lacked standing to appeal and that the
cases were not ripe for IBLA review. Id. at 291. The IBLA
agreed, and held that the plaintiffs were not harmed by the
suspensions and that “those suspensions have not caused, and are
not substantially likely to cause, injury to their interests.” Id. The
IBLA therefore dismissed the appeals for lack of standing.

Notwithstanding that the appeals were dismissed for lack of
standing, some discussion of the history of the leasing of the area
may be useful. Although the BLM is charged with leasing of

federal oil and gas interests, the subject area is within the White
River National Forest (WRNF) managed by the U.S. Forest
Service (Forest Service). In 1993, the Forest Service issued a
record of decision (ROD) allowing the lands overlying the leases
held by Ursa and SG to be available for oil and gas leasing.
Supporting the ROD was an environmental impact statement
(1993 EIS) that considered the potential environmental impacts of
oil and gas leasing in the WRNF. Subsequently, the Forest Service
issued the WRNF Land and Resource Management Plan-2002
Revision and its associated EIS (2001 EIS). The 2001 EIS
specifically incorporated by reference the 1993 EIS. “Under the
plan, any parcels offered for lease in the WRNF would be subject
to certain stipulations . . . .” Id.

In 2003, the BLM obtained consent from the Forest Service
to offer the subject parcels for sale. Ursa and SG were the high
bidders and they received leases, subject to the WRNF plan
stipulations, with 10-year terms. Id. at 291–92. None of the
plaintiffs protested the sale of any of the oil and gas parcels
covered by the leases subject to the appeal, although the plaintiffs
did file protests to a 2004 BLM decision to lease three nearby
parcels, which protests were dismissed by the BLM. Id. at 292.
The plaintiffs appealed the protest dismissals to the IBLA,
which reversed the BLM’s decisions. Id. (citing Bd. of Comm’rs
of Pitkin Cnty. (Pitkin County I), 173 IBLA 173, GFS(O&G)
3(2008)). In that decision, the IBLA concluded that the BLM had
violated the National Environmental Policy Act of 1969 (NEPA),
42 U.S.C. §§ 4321–4347, “because the agency ‘conducted no
environmental analysis and prepared no environmental document
of its own,’ nor had it adopted the environmental review docu-
ments completed by the Forest Service, i.e., the 1993 and 2001
EISs.” Pitkin County II, 186 IBLA at 292 (quoting Pitkin County
I, 173 IBLA at 184). The IBLA also “held that BLM was required
to either independently review and adopt Forest Service pre-
leasing NEPA documentation as its own, complete its own
environmental review and prepare the appropriate documentation,
or otherwise rely on a BLM-prepared pre-leasing analysis.” Id.
(citing Pitkin County I, 173 IBLA at 182–84).

Following the Pitkin County I decision, in 2007 the BLM
declared the three challenged leases invalid ab initio and withdrew
them. Id. No challenges to the leases subject to the Pitkin County
II appeal were brought at that time.

“In May 2011, SG submitted to BLM an application to
‘unitize’ its leases in the proposed Lake Ridge Unit.” Id. at 293.
The plaintiffs submitted comments opposing unitization, and, for
the first time, raised concerns over NEPA compliance. “In August
2012, Ursa [likewise] applied to unitize its leases in the proposed
Wolf Springs Unit. Comments objecting to Ursa’s unitization
application followed.” Id. The BLM decided that in light of the
plaintiffs’ comments raising NEPA compliance issues it would
delay making a decision on Ursa’s and SG’s unitization appli-
cations. Id.

In 2012 and 2013, Ursa and SG filed applications for
permit to drill (APD), including for obligation wells for the
proposed units. Id. With the end of the 10-year terms approaching,
Ursa and SG also submitted requests for suspensions on their
respective leases pursuant to 30 U.S.C. § 209 and 43 C.F.R.
§ 3103.4-4. Pitkin County II, 186 IBLA at 293. The BLM
issued decisions granting the suspensions, stating that it needed
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to conduct further NEPA analysis in accordance with the Pitkin
County I decision. Id.

[T]he BLM has identified the need to address a NEPA
deficiency associated with the decisions to issue the
Leases. In particular, now that Ursa [or SG] has pro-
posed a unit and development activities for the Leases,
and in consideration of comments from interested parties
that have asserted the Leases were issued in violation of
NEPA and other statutes, the BLM has identified the
need to remedy a defect at lease issuance (see Board
of Commissioners of Pitkin County, 173 IBLA 173
(2007)), and has decided it will undertake additional
NEPA analysis addressing the decisions to issue the
Leases to determine whether the leases should be
voided, reaffirmed or subject to additional mitigation
measures for site specific development proposals. The
BLM requires additional time to complete this effort.
Review of the unit application and APD is delayed
pending completion of that analysis and resolution of
leasing decision issues. No leasehold activities will be
authorized until a NEPA analysis addressing the leasing
decisions is completed.

Id. (alterations in original) (quoting BLM’s 2013 decisions
granting the suspensions). After the plaintiffs requested State
Director Review of the suspension decisions, which the BLM
ultimately upheld in August 2014, this appeal ensued. Id. at
294–95.

While the instant challenge was ultimately dismissed for
lack of standing, the underlying NEPA review is ongoing, with a
final EIS expected in fall 2016. See BLM Colo. River Valley
Field Office, “EIS on 65 Previously Issued Oil and Gas Leases in
the White River National Forest,” http://www.blm.gov/co/st/en/fo/
crvfo/existing_leases_on.html. The BLM has already signaled that
its preferred action would be to cancel all or part of 25 leases
subject to that NEPA evaluation because of their location in areas
preliminarily identified as closed to future leasing. See BLM,
“Previously Issued Oil and Gas Leases in the White River
National Forest—Draft Environmental Impact Statement,” at ES-
9 (Nov. 2015); see also Dennis Webb, “BLM Planning to Cancel
Thompson Divide Leases,” The Daily Sentinel (Feb. 11, 2016).
While the BLM in the past has cancelled leases when a court has
found a failure to comply with NEPA prior to lease issuance, this
case is illustrative of recent instances of the BLM cancelling
leases for alleged NEPA infirmities even where a court has not
made such a determination as to those specific leases. See Solenex
LLC v. Jewell, No. 1:13-cv-00993, 2015 WL 9810999 (D.D.C.
July 27, 2015) (where the court directed the BLM to issue a
decision on a lease suspension that had been in place for decades);
Vol. XXXII, No. 3 (2015) of this Newsletter. After the Solenex
court forced the BLM to act, on November 23, 2015, the BLM
filed a response indicating it would cancel Solenex LLC’s lease
because it was issued without properly complying with NEPA and
the National Historic Preservation Act. See Response to Court
Order, Solenex, No. 1:13-cv-00993 (D.D.C. Nov. 23, 2015), ECF
No. 58; see also 43 C.F.R. § 3108.3(d) (“Leases shall be subject
to cancellation if improperly issued.”).

E N V I R O N M E N T A L  I S S U E S
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following regulatory requirements for oil and natural gas
production operations on onshore federal and Indian leases:

Venting and Flaring. The proposed rule would prohibit the
venting of natural gas, except under certain conditions (i.e.,
emergencies). The proposed rule would also phase in (over
several years) certain flaring limits per development oil well,
averaged across all of the producing wells on a lease. This
requirement would apply only to flared associated gas from
production wells, not flaring from exploration or wildcat wells or
during emergencies. The proposed rule would retain the current
exemptions from gas capture requirements and royalties for gas
flared in other situations, as long as the operator has complied
with the proposed requirements to minimize such losses. Such
exemptions include gas lost in the normal course of well drilling
and well completion, well tests, emergencies, and gas flared from
exploration or wildcat wells, or delineation wells. Id. at 6619.

Leaks. The proposed rule would require operators to employ
an instrument-based leak detection program to find and repair
leaks. Operators would be required to conduct these leak detection
inspections semiannually. That inspection frequency could be
increased (to no more than quarterly) or decreased (to annually)
depending on the number of leaks found during these inspections.
Id. at 6620–21.

Storage Vessels. Within six months of the rule’s effective
date, operators would be required to capture or flare gas from
storage tanks that have volatile organic compound emissions of at
least six tons per year. Id. at 6622–23.

Pneumatic Controllers and Pneumatic Pumps. Operators
would be required to replace all “high-bleed” pneumatic con-
trollers with “low-bleed” or “no-bleed” controllers within one year
of the rule’s effective date in most instances. Id. at 6621. Opera-
tors would be required to replace certain pneumatic pumps with
zero-emission pumps, if adequate for function, or route the pumps
to an available flare. Id. at 6622.

Well Maintenance and Liquids Unloading. The proposed rule
would require that operators employ “specified best management
practices to minimize venting from liquids unloading at both new
and existing wells. Specifically, the operator would be required to
be on-site during well purging events, unless the well has an
automatic control system, and the operator would also be required
to document liquids unloading events.” Id. at 6623.

Drilling, Completion, and Related Operations. “The pro-
posed rule would require operators to: [f]lare gas generated during
drilling [and completion] operations, capture and sell that gas, use
it in operations on the lease, or inject it into the well.” Id.

BLM’s proposed regulations will likely be challenged based
on jurisdictional grounds. Practitioners should follow these
developments closely, as the final rule could be delayed and/or
revised significantly.
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FERC PROPOSES NEW GUIDANCE FOR NATURAL GAS

PROJECT APPLICANTS AND DEVELOPERS

Guidelines that apply to persons seeking an authorization
pursuant to the Natural Gas Act, 15 U.S.C. §§ 717–717z, to
construct certain energy infrastructure projects, such as natural
gas pipelines or liquefied natural gas (LNG) facilities, are getting
a makeover. The Federal Energy Regulatory Commission (FERC)
has put forth proposed revisions and updates to its “Guidance
Manual for Environmental Report Preparation,” which was first
made available in August 2002. See FERC, “Draft Guidance
Manual for Environmental Report Preparation” (Dec. 2015)
(Draft Manual); see also Notice of Availability of the Draft
Guidance Manual for Environmental Report Preparation and
Request for Comments, 80 Fed. Reg. 80,353 (Dec. 24, 2015). In
the 13 years since the issuance of the 2002 Manual, environmental
issues and indeed the natural gas industry itself have seen
fundamental changes. The proposed updated guidance document
keeps the same name but has more than doubled in size. FERC
accepted comments on the Draft Manual until January 19, 2016.
Following the comment deadline, FERC will issue a final version
of the guidance document.

The purpose of the 2002 Manual, to guide persons seeking
project authorizations from FERC with respect to the develop-
ment of their environmental documentation, remains the same. As
stated in the Draft Manual, “[t]he manual is intended to help
applicants improve the overall quality and consistency of data
analyses and formatting of the environmental documents in order
to facilitate the environmental review process.” Draft Manual
§ 1.1. The environmental review process is a product and key
component of the National Environmental Policy Act of 1969
(NEPA), 42 U.S.C. §§ 4321–4347. Out of NEPA, the Council on
Environmental Quality (CEQ) was created and has issued
regulations implementing the NEPA process as it is applicable to
federal agencies. See 40 C.F.R. pts. 1500–1508. In turn, the CEQ
regulations have been supplemented by individual agency
regulations. See, e.g., 18 C.F.R. pt. 380 (FERC’s NEPA regula-
tions); see also 18 C.F.R. pts. 153, 157 (FERC’s Natural Gas Act
regulations, which also play a critical role in setting forth the
requirements of a natural gas project application). The Draft
Manual, however, makes clear that it is not a substitute for
FERC’s regulations and an applicant’s obligations set forth
therein. See Draft Manual § 1.1.

One of the principal components of a natural gas project
application is the environmental report, which is “that part of an
application submitted to [FERC] by an applicant for authorization
of a proposed action which includes information concerning the
environment, the applicant’s analysis of the environmental impact
of the action, or alternatives to the action . . . .” 18 C.F.R.
§ 380.2(f). A large part of the Draft Manual is devoted to the
documents and data that make up the environmental report.

The Draft Manual is divided into two volumes. Volume I is
applicable to all natural gas projects, while Volume II addresses
the additional information required for LNG facilities. Volume I
addresses landowner notification, stakeholder outreach, FERC’s
pre-filing procedures, environmental reports, draft environmental
assessments (EA), third-party environmental documents, and other
natural gas project filings. Volume II is specific in scope and
replaces previously issued guidance documents relating to the
preparation and review of applications for new or recommissioned
LNG facilities, including the previous guidance on submitting
Resource Reports 11 and 13. See 18 C.F.R. § 380.12(m), (o).

There are several key additions and improvements over
the 2002 Manual. For example, section 3 of the Draft Manual
contains a dedicated discussion on FERC’s pre-filing procedures.
The pre-filing procedures, which allow the applicant and FERC
staff to consult on a project before a formal application is
submitted, are mandatory “for LNG terminal facilities and for
projects for which the applicant proposes to submit an applicant-
prepared draft EA,” and available upon request for other projects.
Draft Manual § 3.0. Another example is the expanded discussion
in section 4 on Resource Reports 1 through 13, with details
specific to Resource Reports 11 and 13, which are required for
applications for new or recommissioned LNG facilities, now
addressed separately in Volume II. Also in section 4 is a discus-
sion specific to cumulative impacts (impacts on the environment
resulting from the incremental impact of the proposed project
when considered with the impacts from other past, present, and
reasonably foreseeable projects), which has been a contentious
issue in many natural gas project proceedings. See, e.g., Tennes-
see Gas Pipeline, L.L.C., 153 FERC ¶ 61,215, at PP 4, 6, 12, 23
(2015); Dominion Transmission, Inc., 153 FERC ¶ 61,203, at PP
18, 27–29 (2015). In addition, the topics of greenhouse gases and
climate change now appear in the Draft Manual.

Once FERC receives and considers comments on the Draft
Manual, it will issue a final version, likely in the spring or summer
of 2016.

UPDATE ON FERC ACTIVITIES RELATED TO THE CLEAN

POWER PLAN

For 2016, FERC plans to continue its active monitoring
of the Clean Power Plan’s (CPP) implementation. The U.S.
Environmental Protection Agency (EPA) issued the CPP in final
form on October 23, 2015. See Carbon Pollution Emission
Guidelines for Existing Stationary Sources: Electric Utility
Generating Units, 80 Fed. Reg. 64,662 (Oct. 23, 2015) (to be
codified at 40 C.F.R. pt. 60). Certain petitioners have challenged
the CPP before the courts, including requests to stay the regula-
tion. The U.S. Court of Appeals for the District of Columbia
Circuit has denied a request for stay, but stated it will expedite its
consideration of the petition for review. See Order Denying Stay,
West Virginia v. EPA, No. 15-1363 (D.C. Cir. Jan. 21, 2016). The
petitioners then filed a stay request with the U.S. Supreme Court,
which was granted on February 9, 2016. See Order Granting
Application for a Stay Pending Petitions for Review, West
Virginia v. EPA, No. 15A773 (U.S. Feb. 9, 2016). With the CPP
now stayed, the focus moves to the court of appeals, which will
hear arguments on the CPP on June 2, 2016.
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In 2015, FERC consulted with the EPA and the U.S. Depart-
ment of Energy (DOE), and conducted four technical conferences
to discuss the implications of the CPP’s implementation. FERC’s
principal concern is based on its obligation to ensure the reliable
operation of the bulk-power system, which includes the generation
and transmission facilities needed to maintain system reliability.
Going forward, FERC has pledged to continue its consultations
with the EPA and DOE (meeting no less than once a quarter), and
to conduct outreach efforts with various stakeholders, including
state regulatory and industry organizations, regional grid opera-
tors, and the North American Electric Reliability Corporation
(NERC). See “EPA-DOE-FERC Coordination on Implementation
of the Clean Power Plan” (Aug. 3, 2015), http://www.ferc.gov/
media/headlines/2015/CPP-EPA-DOE-FERC.pdf; see also FERC,
“Staff White Paper on Guidance Principles for Clean Power Plan
Modeling” (Docket No. AD16-14-000 Jan. 19, 2016). The EPA
will be responsible for direct engagement with the states, and will
share reliability-related information with FERC. Electric reliabil-
ity issues will be addressed should they arise, using a coordinated
effort among the EPA, DOE, and FERC.

In addition, NERC has released its own report on the
reliability impacts of the CPP. See NERC, “Reliability Consider-
ations for Clean Power Plan Development” (Jan. 2016). The
NERC report addresses several reliability considerations and
presents recommendations in an effort to help guide state electric-
ity and environmental regulators as they formulate compliance
plans. The NERC report encourages states to coordinate with
regional transmission grid operators and planning coordinators,
and to examine the challenges of accommodating increased
amounts of distributed energy resources and the development of
additional energy infrastructure.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

O I L  &  G A S

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

CONGRESS LIFTS THE OIL EXPORT BAN

In the Consolidated Appropriations Act of 2016 Congress
lifted the 40-year ban on the export of crude oil from the United
States. See Consolidated Appropriations Act, 2016, Pub. L. No.
114-113, div. O, tit. I, § 101, 129 Stat. 2242 (2015) (repealing 42
U.S.C. § 6212). The Act allows the export of crude oil produced
in the United States to other countries unless doing so would
violate other Acts such as the Trading with the Enemy Act, 50
U.S.C. §§ 4301–4341. Pub. L. No. 114-113, div. O, tit. I,
§ 101(a)–(c). The new law also allows the President to restrict the
export of crude oil for not more than one year under the following
circumstances: the President declares a national emergency and
publishes notice of the declaration in the Federal Register; export
restrictions impose limits on a particular country in the context of
sanctions or trade restrictions for national security reasons; or the
Secretary of Commerce, in consultation with the Secretary of
Energy, reports to the President that the export of crude oil has

caused shortages in domestic crude oil supply or increased prices
in domestic crude oil that “have caused or are likely to cause
sustained material adverse employment effects in the United
States.” Id. § 101(d).

C A L I F O R N I A —  M I N I N G

D O N O V A N  C O L L I E R

A M A N D A  D A A M S

—  R E P O R T E R S  —

PUBLIC TRUST DOCTRINE APPLIES TO SAND AND GRAVEL

MINING PROJECTS ON STATE LANDS

In S.F. Baykeeper, Inc. v. Cal. State Lands Comm’n, 194 Cal.
Rptr. 3d 880 (Ct. App. 2015), the California Court of Appeal for
the First District considered whether the State Lands Com-
mission’s (SLC) approval of the San Francisco Bay and Delta
Sand Mining Project constituted a violation of the California
Environmental Quality Act (CEQA), Cal. Pub. Res. Code
§§ 21000–21177, as well as whether the project constituted a
violation of the common law public trust doctrine. The court
found that the SLC’s approval of the project complied with
CEQA, but that the SLC failed to consider whether the project
was a permissible use of public trust property.

The project entailed the renewal of “10-year mineral
extraction leases authorizing the dredge mining of sand from
delineated areas under the Central San Francisco Bay, Suisun Bay
and western Sacramento-San Joaquin River Delta.” Id. at 886. On
October 19, 2012, the SLC certified the final environmental
impact report (EIR) and approved a modified version of the
project. Id. at 888. In approving the project, the SLC did not
address its obligations under the common law public trust doctrine
or make any findings regarding whether allowing private parties
to mine from sovereign lands was consistent with the public trust.
Id. at 889. In November 2012, San Francisco Baykeeper, Inc.
(Baykeeper) filed a petition for a writ of mandate to compel the
SLC to set aside the approval of the project for failing to comply
with CEQA and violating the public trust doctrine. Id. With regard
to the CEQA claims, Baykeeper argued that (1) the SLC abused
its discretion by not using a baseline that accurately reflected the
existing conditions at the mining site, (2) the final EIR did not
actually analyze the cumulative impacts of commercial sand
mining on erosion of the coast and bay, and (3) the SLC
misconstrued CEQA provisions governing proper analysis of
project impacts on mineral resources. Id. at 890. The court
rejected Baykeeper’s arguments in finding that the SLC complied
with CEQA in approving the lease renewal.

First, the SLC used a five-year average volume of sand
mining as the baseline for the project, rather than the volume
mined in the year SLC released the notice of preparation. The
court found that the SLC did not abuse its discretion by using the
average volume as a baseline. Substantial evidence supported the
finding that a five-year average was a better indicator of existing
mining conditions and reflected the fluid nature of sand mining
activities in the bay. Id. at 892–93. Second, the court found that

the Final EIR provided more than a brief explanation for
its conclusions regarding the project’s incremental
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contribution to the cumulative impact on sediment
transport and coastal erosion. Because SLC staff found
that impact was less than significant, a more comprehen-
sive analysis of the cumulative impact of past, present,
and future sand mining projects on sediment transport
and coastal erosion was not required.

Id. at 895.

In addition to the CEQA challenges, Baykeeper raised the
issue of whether the mining leases constituted a permissible use
of public trust property under the public trust doctrine. The public
trust doctrine, as set forth in the seminal case of Illinois Central
Railroad Co. v. Illinois, 146 U.S. 387 (1892), provides that “the
title which a State holds to land under navigable waters is . . . held
in trust for the people of the State, in order that they may enjoy
the navigation of the waters and carry on commerce over them,
free from obstruction or interference by private parties . . . .” S.F.
Baykeeper, 194 Cal. Rptr. 3d at 904 (quoting Long Sault Dev. Co.
v. Call, 242 U.S. 272, 278–79 (1916)). The State therefore “has
‘an affirmative duty to take the public trust into account in the
planning and allocation of [trust] resources, and to protect public
trust uses whenever feasible.’” Id. at 905 (alteration in original)
(quoting Nat’l Audubon Soc’y v. Superior Ct., 658 P.2d 709, 728
(Cal. 1983)). The SLC did not make any findings about the
project under the public trust doctrine, instead contending that it
did not violate the doctrine for three reasons. Id.

The court rejected SLC’s contentions that its approval of the
project was consistent with the public trust doctrine. First, the
court rejected the assertion that private sand mining for commer-
cial purposes is per se a public trust use because it serves a public
need for such materials. “[A] use does not qualify as a trust use
simply because it might confer a public benefit.” Id. at 906. The
public trust doctrine protects public access, public enjoyment, or
public use of trust land. Id. “[S]uch a private use is permissible
only if it is consistent with the protections afforded by the public
trust doctrine.” Id. at 908. Second, the court held that mining
leases are not exempt from the public trust doctrine and that the
doctrine does apply to sand mining leases, even if the resource is
arguably naturally replenished. Id. at 909–10. Finally, the court
held that the fact that the SLC conducted CEQA review does not
mean it automatically fulfilled its duties under the public trust
doctrine. Id. at 912.

Ultimately, the court held that the SLC was required to
address the project’s consistency with the public trust doctrine
before approving it. Id. The public trust doctrine should be
considered and addressed in mining projects occurring on
sovereign tide lands and submerged lands as part of the necessary
environmental review and approvals.

C H R I S  P O W E L L

—  R E P O R T E R  —

CALIFORNIA SUPREME COURT STRIKES DOWN NEWHALL

RANCH EIR ON GREENHOUSE GAS AND ENDANGERED

SPECIES ISSUES

The Newhall Ranch land development is planned to occur
over 20 years on about 12,000 acres west of the City of Santa

Clarita. See Center for Biological Diversity v. Cal. Dep’t of
Fish & Wildlife, 361 P.3d 342, 346 (Cal. 2015). The project
includes mixed residential and commercial uses supporting
about 58,000 residents. The California Department of Fish and
Wildlife (CDFW) and the U.S. Army Corps of Engineers (Corps)
took the lead in preparing the state and federal environmental
review documents for the project. Id. The California Supreme
Court granted review of the case on limited issues including
(1) whether the environmental impact report’s (EIR) analysis and
significance determination regarding the project’s greenhouse gas
(GHG) emissions complied with the California Environmental
Quality Act (CEQA), Cal. Pub. Res. Code §§ 21000–21177; and
(2) whether a mitigation measure calling for the capture and
relocation of a fully protected state fish species violated section
5515 of the state Fish and Game Code. CBD v. CDFW, 361 P.3d
at 345.

Regarding the GHG emissions, the Newhall Ranch EIR
concluded that the project’s GHG emissions would result in
less-than-significant impacts for CEQA purposes. To reach
this conclusion, the EIR quantified the expected annual GHG
emissions for Newhall Ranch at full project build-out: 269,053
metric tons of CO2 equivalent (MTCO2E). Id. at 351. The EIR
noted that a significance determination could not be made for
specific amounts of GHG emissions due to insufficient scientific
and factual information on the issue. Id. at 351–52. Instead, the
EIR considered whether the project’s GHG emissions would be
significant based on the potential for the project to interfere with
the state’s statutory emissions reduction mandate established by
the California Global Warming Solutions Act of 2006 (AB 32),
Cal. Health & Safety Code §§ 38500–38599. CBD v. CDFW, 361
P.3d at 349.

AB 32 mandates that statewide GHG emissions be reduced
to 1990 levels by 2020. AB 32’s scoping plan employs a business-
as-usual model to measure statewide emission reductions
necessary to meet the year 2020 emission targets. Under the
business-as-usual model, statewide emissions were calculated as
if no additional regulatory actions addressing GHGs were
adopted. The scoping plan then concludes that a 30% reduction in
annual emissions compared to the business-as-usual model will be
required to reach AB 32’s 2020 emission goal. Id. at 347–48.

Using the AB 32 business-as-usual model, the Newhall Ranch
EIR concluded that the project would not interfere with achieving
AB 32’s emission reduction goals. The model predicts that the
Newhall Ranch project would emit approximately 390,046
MTCO2E per year. The project’s actual emissions would be about
269,053 MTCO2E per year, or about 31% below the business-as-
usual estimate. As such, the EIR concluded that the project’s
GHG emissions would not impede AB 32’s goals, and that
accordingly, the project’s emissions were not significant for
CEQA purposes. Id. at 349. The California Supreme Court struck
down this conclusion for lack of substantial supporting evidence
in the record. Specifically, no substantial evidence supported
the EIR’s comparison between project-level emission reductions
from business-as-usual and statewide emission reductions
from business-as-usual. In other words, no substantial evidence
supported the conclusion that achieving a 31% reduction of
emissions at Newhall Ranch is consistent with achieving AB 32’s
statewide 29% emission reduction goal. Id. at 354.
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To support its decision, the court identified two criticisms of
the EIR’s GHG analysis and significance determination. First, the
court found no indication that the scoping plan endorsed an
approach that compared reductions in emissions from business-as-
usual at the project level and statewide. Id. For example, the court
noted that different emission reductions might be required from
existing development compared to new development. The court
reasoned that new development will likely need to be more
efficient than the statewide average, as past and current sources of
less efficient emissions will continue to exist. Id. Second, the
court determined that the EIR relied on an unsupported assump-
tion regarding residential densities for the project area compared
to statewide density averages, potentially skewing GHG emissions
from mobile sources. The EIR relied on residential densities in the
Santa Clarita Valley but made no effort to compare this to
statewide densities, leading to the risk that the AB 32 scoping
plan assumed higher residential densities than the EIR. Id. at 355.
Therefore, the court struck down the business-as-usual compari-
son used by the EIR to reach its GHG emission significance
conclusion.

The court discusses potential cures for the Newhall Ranch
EIR’s GHG discussion, though warns that none are guaranteed to
“satisfy CEQA’s demands as to any particular project.” Id. at 356.
First, a business-as-usual comparison at the project level may be
possible where supported with substantial evidence that the
comparison is appropriate. With the appropriate evidence, a lead
agency could determine what level of reduction from business as
usual is required for a particular project. Id. Second, a lead agency
could assess consistency with the scoping plan by addressing
compliance with regulatory programs designed to reduce GHG
emissions: a performance-based standard approach. Id. Third,
agencies may rely on numerical thresholds of significance for
GHG emissions where available. Id. at 357. Finally, where large
land use projects are likely to release significant GHG emissions,
an agency may still approve a project after adopting a statement
of overriding considerations and any available feasible mitigation
measures to reduce the significance of the unavoidable impact. Id.
at 358. It is important that practitioners representing project
proponents (or the public agency) ensure that the approving
agency supports a statement of overriding considerations with
substantial evidence. See, e.g., Woodward Park Homeowners
Ass’n v. City of Fresno, 58 Cal. Rptr. 3d 102 (Ct. App. 2007).

To address potentially significant biological impacts, the
CDFW adopted numerous mitigation measures, including a
measure to collect and relocate special status fish (such as the
unarmored threespine stickleback) during construction activities
directly impacting the Santa Clara River. CBD v. CDFW, 361
P.3d at 358. The court concluded that this mitigation measure
violated Cal. Fish & Game Code § 5515.

Section 5515 establishes a list of 10 species of “fully pro-
tected” fish, including the unarmored threespine stickleback.
Except under limited circumstances, this section prohibits any
take or possession of the fully protected fish. The Fish and Game
Code defines take to include catch and capture, which the court
noted is problematic in this case, since the mitigation measure
mandated precisely these actions: the capture and relocation of
threespine stickleback fish. CBD v. CDFW, 361 P.3d at 359. The
CDFW and the project proponents argued that the definition of

catch and capture should not include any capture and transport
undertaken for mitigation purposes. But the court was unmoved
by this argument and cited the exception in section 5515 for
taking a fully protected species for the purpose of scientific
research. Notably, this exception explicitly excludes “actions
taken as part of specified mitigation for a project” from scientific
research. Id. The court reasoned that it could not give meaning
to this language of the Code while also accepting the CDFW’s
given interpretation. Thus, an agency may not authorize the
capture and transport of a fully protected species as part of CEQA
mitigation. Id.

The supreme court’s decision on this issue has potentially
severe implications for any land use projects with the potential
to impact fully protected species. In effect, no incidental take of
a fully protected species may be authorized, even where impacts
are fully mitigated, effectively preventing projects, such as the
Newhall Ranch project, from being legally approved. This
outcome may not be pragmatic, but the supreme court’s decision
relies on the plain language of the Fish and Game Code. There-
fore, it falls to the legislature to update the statutory language
regarding fully protected species or risk further chilling the
development of land use projects throughout the state.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS RULES THAT A MINERAL RESERVATION

IN THE HABENDUM CLAUSE OF A DEED, NOT THE GRANTING

CLAUSE, IS A VALID RESERVATION

In Owens v. Tergeson, 2015 COA 164, 363 P.3d 826, the
Colorado Court of Appeals upheld the district court’s summary
judgment in favor of parties who claimed two warranty deeds
reserved minerals to the grantors in the deeds. The two warranty
deeds were dated November 25, 1950 (1950 Deeds). One
conveyed Tract A; the other conveyed Tracts B through D. The
question was whether all oil, gas, and other mineral interests
were reserved in the 1950 Deeds. The defendants, who were
successors-in-interest to the grantees in the deeds, argued that the
1950 Deeds did not reserve any interests to the grantors. Id. ¶ 3.
The defendants also argued that a quiet title action had quieted
title to the minerals in the defendants’ predecessors as to Tract A.
Id. ¶ 4.

The deed conveying Tract A contained a granting clause
providing that the grantors granted, bargained, sold, and conveyed
all of Tract A, together with hereditaments and appurtenances
thereto belonging and all of the grantors’ right, title, and interest
in the premises. Id. ¶ 13. The deed also contained a habendum
clause immediately after the granting clause, which states:

TO HAVE AND TO HOLD the said premises above
bargained and described, with the appurtenances, unto
the said party of the second part, his heirs and assigns
forever. And the said parties of the first part, for
themselves their heirs, executors, and administrators, do
covenant, grant, bargain, and agree to and with the said
party of the second part, his heirs and assigns, that at the
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time of the ensealing and delivery of these presents, they
are well seized of the premises above conveyed, as of
good, sure, perfect, absolute and indefensible estate of
inheritance, in law, in fee simple, and have good right,
full power and lawful authority to grant, bargain, sell and
convey the same in manner and form as aforesaid, and
that the same are free and clear from all former and other
grants, bargains, sales, liens, taxes, assessments and
encumbrances of whatever kind or nature soever. except
reserving all oil, gas and other minerals and the right to
use so much of the surface as is necessary to develop,
produce and care for the same; also 1950 taxes; and the
above bargained premises in the quiet and peaceable
possession of the said party of the second part, his heirs
and assigns against all and every person or persons
lawfully claiming or to claim the whole or any part
thereof, the said parties of the first part shall and will
WARRANT AND FOREVER DEFEND.”

Id. The deed conveying Tracts B through D contained virtually
identical language, but after the mineral reservation language it
also included the phrase “Also except a 1/128th royalty interest to
second party.” Id. ¶ 14.

The defendants argued that, “where the provisions of a
‘granting clause’ and those of ‘a warranty (or habendum) clause’
conflict, the provisions of the granting clause (here, reserving no
mineral interests) must prevail.” Id. ¶ 18. The court stated this was
the common law view endorsed by the Colorado Supreme Court
in Million v. Botefur, 9 P.2d 284, 284 (Colo. 1932). Owens, 2015
COA 164, ¶ 18. However, the court noted that in Mitchell v.
Espinosa, 243 P.2d 412 (Colo. 1952), “the supreme court rejected
that rule in favor of the more modern view that the overall intent
from the deed considered as a whole should control.” Owens,
2015 COA 164, ¶ 18.

The court of appeals noted that “[t]his evolution in the law
has occurred in other jurisdictions as well” and reviewed several
decisions from other states. Id. ¶ 19. The court also quoted a
statement that “a clear and special designation of the particular
estate conveyed . . . will prevail over conflicting but merely
general or formal language” and that this principle “is most
significantly illustrated by the cases of deeds prepared on printed
forms in such manner that the formal expressions of the forms
conflict with words specifically inserted to indicate the real
intent.” Id. ¶ 20 (quoting W. W. Allen, Annotation, “Conflict
Between Granting and Habendum Clauses as to Estate Con-
veyed,” 58 A.L.R.2d 1374, § 2 (1958)).

The court of appeals found that the facts in the instant case
closely paralleled those in Mitchell, in that the mineral reservation
is only in the habendum clause and “[e]ach deed also appears to
be a printed form of warranty deed with the reservation language
added.” Id. ¶ 22. The court of appeals determined that the 1950
Deeds unambiguously reserved the mineral rights to the plaintiffs’
predecessors-in-interest (the grantors in the 1950 Deeds). Id. ¶ 23.

The defendants had argued that there was a distinction
between a granting clause and a warranty clause. Id. ¶ 24 (citing
O’Brien v. Vill. Land Co., 794 P.2d 246, 251 (Colo. 1990)). The
court of appeals found that reliance on O’Brien was misplaced
because the habendum clause in the 1950 Deeds is not a warranty
clause. Id. ¶ 25. The court found that “the clauses containing the

reservation in the 1950 Deeds begin ‘TO HAVE AND TO
HOLD’” and also contain the reservation, and that “[s]uch clauses
are typically classified as habendum clauses, rather than as mere
warranty clauses.” Id. ¶ 27.

There had been a quiet title action in 1973 affecting Tract A.
The district court held that the 1973 action was void because of
inadequate service of process on the plaintiffs’ predecessors-in-
interest, who had been served only by publication in the 1973 title
action. Id. ¶ 30. The court of appeals found that a search of the
Weld County, Colorado records would have revealed the 1950
Deeds, which listed the predecessors-in-interest’s address as
“Tulsa, Oklahoma,” and a 1960 oil and gas lease that listed
their specific street address in Tulsa. Id. ¶¶ 47, 48. The court held
that “[u]nder the circumstances, the district court properly
concluded that, because [the defendants’ predecessor-in-interest]
had failed to exercise due diligence in determining [the plaintiffs’
predecessors-in-interest’s] whereabouts, his attempt to serve them
via publication was invalid and the judgment against them was
void.” Id. ¶ 52.

This decision is interesting to title attorneys because it
confirms the trend of the court to interpret deeds as a whole to
determine the parties’ intent.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

APPEAL PENDING AS TO MISSISSIPPI STATE OIL AND GAS

BOARD RULES AND POLICIES CONCERNING TUSCALOOSA

MARINE SHALE OPERATIONS

In Vol. XXXI, No. 4 (2014) of this Newsletter, the report
stated that a number of regulatory issues were arising as to
Tuscaloosa Marine Shale (TMS) operations. In Vol. XXXII,
No. 2 (2015) of this Newsletter, the report summarized the various
statewide policies and rule amendments adopted by the Missis-
sippi State Oil and Gas Board (MSOGB) in response to TMS
operations.

After a number of hearings, general rules for the development
of the TMS were established by the MSOGB by the adoption of
Special Field Rules solely for the TMS Oil Pool in the Henry
Field in Wilkinson County, see Order No. 990-2014 (Dec. 8,
2014), the Alfred C. Moore Field in Amite County, see Order No.
41-2015 (Feb. 4, 2015), and the Pearl River Field in Amite
County, see Order No. 991-2014 (Dec. 8, 2014). The basics are
large units (1,920 acres, more or less) with multiple wells per unit
(usually 8 to 10) with long laterals, among other matters. There
were more than 100 units permitted under these basic parameters.
The Special Field Rules were enacted after lengthy and compre-
hensive hearings encompassing the rules covering the vast
majority of two counties (most of the TMS).

In an appeal styled Nonie Minerals, LLC v. Halcon Operat-
ing Co., No. 2014-109 (Miss. Ch. Ct. Wilkinson Cnty. filed June
23, 2014), the appellants are force integrated parties in MSOGB
Docket No. 205-2014-D, which approved a 1,837-acre TMS unit
for up to 10 wells. The docket came on for hearing before the
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MSOGB on May 21, 2014, on behalf of the petitioner requesting
(as most every TMS petition did) the MSOGB:

[grant it] authority to horizontally drill its S. D. Smith
No. 1H Well, approve an exception unit for the well,
approve exception locations, allow increased density
wells to be drilled on the unit with certain spacing
provisions, provide for an unrestricted test period to
establish a maximum efficient rate of production by each
well, to produce the wells without tubing as an exception
to Rule 18 and without running electric logs as an
exception to Rule 24, and for the integration of all
interests in said unit. The well and unit in question are
located in Wilkinson County, Mississippi.

Petition to Appeal to the Ch. Ct. of Wilkinson Cnty., Miss. at 1,
Nonie Minerals, No. 2014-109 (Miss. Ch. Ct. Wilkinson Cnty.
filed June 23, 2014).

Pursuant to the hearing, the MSOGB issued Order No. 292-
2014 approving the petition and, according to the appellants, the
MSOGB “effectively overruled the contest and motion to dismiss
filed by [the appellants].” Id. at 2.

In its appeal, the appellants also set out the following:

Nonie Minerals, LLC, John Dominic Redhead and
Thomas M. Redhead, are aggrieved by and through the
issuance of said Order No. 292-2014 in that said Order
is not supported by substantial evidence, is arbitrary and
capricious, is beyond the power of the Board to make,
and violates the constitutional of rights of Petitioners in
that the actions of the Board in creating the requested
unit and force integrating all interests in said unit
constitutes a taking without just compensation in viola-
tion of the U. S. Constitution and, more particularly, the
Mississippi Constitution of 1890 as amended.

Id.

This appeal is viewed as a collateral attack on the established
rules now encompassed in the Special Field Rules used in
developing the TMS covering over 100 units, as the same general
proof is applicable to all TMS wells and units.

An agreed scheduling order has been adopted with the
appellants’ brief due February 22, 2016.

M O N T A N A  —  M I N I N G

J O S H U A  B .  C O O K

—  R E P O R T E R  —

MONTANA SUPREME COURT RULES THAT DISCOVERY ON

MINING CLAIM IS A QUESTION OF FACT

In TAGS Realty, LLC v. Runkle, 2015 MT 166, 352 P.3d 616,
the Montana Supreme Court addressed overlapping mining claims
and a claim for trespass and conversion for the removal of mine
tailings. Mark Runkle had purchased a patented lode claim in
2009, adjacent to which TAGS Realty, LLC (TAGS) located an
unpatented lode claim in 2010. Subsequently, in 2011, Runkle
located an unpatented placer claim overlapping both of the
prior claims. Id. ¶ 3. A pile of old mine tailings overlapped the

boundary between the two lode claims and sat entirely within the
Runkle placer claim. Id. ¶ 4. These tailings contained loose gold
deposits that, although not historically valuable, have certain
value in today’s market. Runkle removed and sold the old tailings
and entered onto the TAGS claim to do so. Id. TAGS sued Runkle
for trespass and conversion. Id. ¶ 5.

The district court originally entered summary judgment for
Runkle. It stated that TAGS’s unpatented lode claim was invalid
because it was not supported by the discovery of any valuable
lode materials and, even if valid, the tailings consist of a placer
deposit to which TAGS did not have any rights. Id. ¶ 9. The
supreme court found, however, that the parties never contested
claim validity and no evidence had been presented regarding the
absence of a lode deposit discovery. Id. ¶ 10.

The supreme court reversed the district court, holding that
TAGS had no opportunity to even address validity or whether a
lode deposit exists on its claim, therefore the district court could
not enter summary judgment based on this uncontested factual
issue. Id. The supreme court held that while an unpatented lode
claim is only valid if it contains discovery of a lode deposit, the
existence of a placer deposit within the claim boundaries does not
preclude the establishment of an unpatented lode claim. Id. ¶ 13.
The validity of an unpatented lode or placer claim is based on the
appropriate discovery, but the existence of one type of deposit
does not preclude the existence of the other, nor does it preclude
the validity of the claim. Id. The supreme court pointed out that if
TAGS could establish its unpatented lode claim held a proper lode
discovery, it would have the right to prevent others from entering
that claim for purposes of obtaining rights to locatable minerals,
including those contained within placer deposits. Id. ¶ 15.

Although the supreme court did not need to address this
point, under the General Mining Act of 1872, 30 U.S.C.
§§ 22–47, a valid, unpatented lode claim, supported by a proper
lode discovery, includes with it rights to all placer deposits
found within its boundaries. TAGS Realty, 2015 MT 166, ¶ 15
(citing 30 U.S.C. § 26). The supreme court ruled that whether
TAGS’s unpatented lode claim actually held a lode deposit
sufficient to create a valid claim was a question of fact for the
district court, therefore summary judgment was inappropriate. Id.
Other questions of fact highlighted by the supreme court in this
case include issues regarding the origins of the mine tailings and
whether the tailings were abandoned, necessary to determine
their status as real or personal property. Id. ¶ 16. The case was
remanded to the district court to resolve these factual issues.
Id. ¶ 17.

PRIVATE MINING COMPANY CONDEMNS RIGHTS-OF-WAY

THROUGH ADVERSE UNPATENTED CLAIMS

On September 8, 2015, the U.S. District Court for the District
of Montana approved a private mining company’s use of state
eminent domain laws to access its mineral deposits through
underground tunnels. See Amended Judgment and Final Order of
Condemnation, Montanore Minerals Corp. v. Easements & Rights
of Way, No. 9:13-cv-00133 (D. Mont. Sept. 8, 2015), ECF
No. 246. In doing so, the court authorized Montanore Minerals
Corp. (Montanore) to condemn easements and rights-of-way
through privately claimed mineral interests in federal lands.
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Montanore held rights to mineral deposits associated with
its patented claims beyond the Cabinet Mountains Wilderness
boundary that could only be accessed through the subject tunnels,
one of which was previously developed by Montanore’s predeces-
sor. These proposed and existing tunnels, however, underlay the
unpatented mining claims of the defendants, who sought to restrict
Montanore’s use of the tunnels based on their claimed mineral
interests in the federal lands. The court granted Montanore’s
request for condemnation of rights-of-way through claimed
interests associated with these unpatented claims, finding that
Montanore’s use of the tunnels was necessary in accordance with
Mont. Code Ann. § 70-30-111. Montanore, No. 9:13-cv-00133,
slip op. at 5. The court also ruled that, despite the position of the
tunnel within the vertical boundaries of their unpatented claims,
the defendants had no right to the existing tunnel, either before or
after the condemnation, as the tunnel was not related to any
mining activities on the defendants’ unpatented claims. Id. at 5–6.
Thus, the tunnels were not part of the defendants’ unpatented
possessory interests. In contrast, the court ruled that Montanore
already held an implied right to access its patented mining claims
across the public domain in accordance with the General Mining
Act of 1872, 30 U.S.C. §§ 22–47, and that right included use of
the tunnels. Montanore, No. 9:13-cv-00133, slip op. at 6. Without
demonstrating interference with their own mineral rights, the
defendants never had rights to restrict Montanore’s access. The
court also noted that there was no actual ore deposit within the
defendants’ unpatented mining claims. Id. Therefore, the court
concluded the defendants were not entitled to compensation for
condemnation of the subject easements and rights-of-way through
their unpatented claims.

Editor’s Note: The reporter’s law firm represented Montanore
Minerals Corp. in this matter.
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A FOOTNOTE ON THE KEYSTONE XL PIPELINE

The previously reported lawsuit filed by local landowners
seeking to overturn the Nebraska law that allowed the Nebraska
governor to approve the route for the proposed Keystone XL
pipeline through Nebraska has been dismissed. See Steskal v.
TransCanada Keystone Pipeline, LP, No. CI 15-6 (Neb. Dist. Ct.
Holt Cnty. dismissed Dec. 4, 2015); see also Vol. XXXII, No. 4
(2015) of this Newsletter. TransCanada Keystone Pipeline, LP
argued the lawsuit was moot because the company no longer had
any pending actions in Nebraska; the company had withdrawn all
eminent domain claims and its application for siting approval
from the Nebraska Public Service Commission. The plaintiff
landowners had urged the court to allow the lawsuit to proceed
rather than let a constitutionally suspect statute remain on the
books.

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E
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“PRODUCTION IN PAYING QUANTITIES” STANDARD

ARTICULATED

In Fleck v. Missouri River Royalty Corp., 2015 ND 287, 872
N.W.2d 329, the North Dakota Supreme Court took an opportu-
nity to outline, generally, the factors to be considered in determin-
ing whether production of oil and gas constitutes “production in
paying quantities.” At issue was the continuing validity of a 1972
oil and gas lease, the habendum clause of which provided that the
lease would continue for its 10-year primary term and “as long
thereafter” as oil or gas was produced. Id. ¶ 2. The lease also
contained a cessation of production clause providing that the lease
“would not expire if production ceased after expiration of the
primary term if the lessee resumed operations to drill a well or to
restore production within ninety days.” Id. Nathaniel Fleck and
Alma Bergmann, as trustees of the George J. Fleck Trust,
appealed from a summary judgment quieting title to the lease in
favor of Missouri River Royalty Corp. and other lease owners. Id.
¶ 1. The district court found, as a matter of law, that the lease was
held by the continued production of oil and gas from the Fleck 1
well that was completed in 1982. Id. ¶ 10. Specifically, the district
court found that “the Fleck 1 well was consistently producing an
average of a few barrels of oil per day and permanent cessation
never occurred because the well produced some oil in all but a
few months during the disputed period.” Id.

The supreme court noted that when an oil and gas lease does
not define “production” (as was the case here), production, when
used in a “so long thereafter” clause of an oil and gas lease,
generally means “production in paying quantities.” Id. ¶ 11 (citing
Tank v. Citation Oil & Gas Corp., 2014 ND 123, ¶ 12, 848
N.W.2d 691). Because the district court did not conclude that the
lease required production in paying quantities and did not
determine whether the well was producing in paying quantities, it
“misapplied the law and erred in interpreting the lease.” Id. ¶ 12.
In addition, the parties offered conflicting arguments as to
whether the Fleck 1 well was producing in paying quantities. The
plaintiffs argued that the evidence shows that the well “posted a
net loss of over $200,000 from July 2010 through June 2013,”
while the defendants suggested that “a simple analysis of profits
and losses of a single well over a select time period does not
demonstrate whether a well is producing in paying quantities.” Id.
¶ 13. In the end, because there were factual issues about whether
production was in paying quantities during the relevant times, the
court reversed the district court and remanded for further proceed-
ings to determine the paying quantities issue consistent with its
decision. Id. ¶ 22.

Pointing out that the North Dakota Supreme Court had not
previously outlined how production in paying quantities should be
determined, it reviewed its prior, related case law and other
authorities in formulating a general framework for determining
whether production has been in paying quantities. Previously, the
court had generally held that production must only be “sufficient
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to yield a return in excess of operating costs, even though drilling
and equipment costs may never be repaid and the undertaking
considered as a whole may ultimately result in a loss.” Id. ¶ 14
(quoting Tank, 2014 ND 123, ¶ 12). All facts and circumstances
must be considered, id. ¶ 17, and a production in paying quantities
determination is not made “by a simple analysis of profits and
losses over a select period of time.” Id. ¶ 14. Instead, a reasonable
amount of time must be considered to determine average produc-
tion, the cost of production, and the availability of markets. Id.
(citing Sorum v. Schwartz, 411 N.W.2d 652, 654 (N.D. 1987)).
Moreover, “a lessee has an implied obligation to the lessor to do
everything that a reasonable and prudent operator would do in
operating, developing and protecting the property with due regard
for both the lessor’s and the lessee’s interests.” Id. ¶ 17 (citing
Olson v. Schwartz, 345 N.W.2d 33, 38–39 (N.D. 1984)). In the
end, the North Dakota Supreme Court announced an approach
similar to the Texas Supreme Court’s paying quantities analysis,
holding that “[a] court must consider whether the well yielded a
profit over operating costs over a reasonable period of time and
whether a reasonable and prudent operator would continue to
operate a well in the manner in which the well was operated under
the relevant facts and circumstances.” Id. ¶ 18. The two-part test
applied by Texas courts determines “1) whether the well yields a
profit exceeding operating costs over a reasonable period of time,
and 2) whether a reasonably prudent operator would continue
operating the well in the manner being operated for the purpose
of making a profit and not merely for speculation.” Id. ¶ 15 (citing
Clifton v. Koontz, 325 S.W.2d 684, 690–91 (Tex. 1959)).

Finally, the court held that the production in paying quantities
analysis applies equally to a cessation of production clause (or
savings clause). Id. ¶ 20. The cessation of production clause in
this case provided:

If, after the expiration of the primary term hereof,
production shall cease from any cause, this lease shall
not terminate if lessee resumes operations for the drilling
of a well or restoration of production within ninety (90)
days from such cessation, and this lease shall remain in
force and effect during the prosecution of such opera-
tions and, if production results therefrom, then as long
thereafter as such production continues.

Id. The court was careful to point out that, under that language,
the lessee is not required to restore production in paying quantities
within 90 days, but operations to drill a new well or restore
production must be commenced within that time. Id. ¶ 21. Once
obtained, production must be in paying quantities according to the
standards outlined in its opinion. Id.

CONVEYANCE TO A TRUSTEE, WITHOUT FURTHER

IDENTIFICATION OF THE NATURE OF THE TRUST, CAN

RESULT IN AN IMPLIED TRUST

In Markgraf v. Welker, 2015 ND 303, 873 N.W.2d 26, the
North Dakota Supreme Court found that, under appropriate
circumstances, an implied trust may arise based, in part, on a
conveyance to an individual “as trustee,” even though the deed
does not provide further identification of the nature of the trust or
the identities of the beneficiaries, notwithstanding the rule of
interpretation set forth in N.D. Cent. Code § 47-09-12. That
section of the code provides:

If any instrument relating to real or personal property
shall be executed by or to any person as trustee, guard-
ian, executor, administrator, or in any other representa-
tive capacity, and shall fail to identify clearly the benefi-
ciary by name and the nature of the trust, the qualifying
words in such instrument shall be treated as surplusage
and as description only of the person by whom or to
whom the instrument was executed.

N.D. Cent. Code § 47-09-12 (interpretation of descriptive words).

There, W.J. Hannah owned all of the surface and mineral
estates in a tract of land. Markgraf, 2015 ND 303, ¶ 2. By a
1965 grant deed, he conveyed the land to “Arnold Hannah,
Trustee.” Id. A further description of the nature of the trust or an
identification of the beneficiaries is not included in the deed,
although Kathleen Markgraf and other potential beneficiaries
(collectively, Markgraf) argued that W.J. Hannah intended for his
son, Arnold Hannah, to hold the property in trust for the benefit
of Arnold, Arnold’s two siblings, and the only child of a deceased
sibling. Id. They claimed that Arnold held himself out as a trustee
with respect to the property, accounted for income and expenses
related to the property, and disbursed proceeds of the property to
the beneficiaries, such that a resulting or constructive trust was
created. Id. Connie Welker and Vicki Ostrem (collectively,
Welker), as Arnold’s heirs, argued that section 47-09-12 com-
pelled the conclusion that the reference to “trustee” was
surplusage and should be ignored under the statute, such that the
property vested in Arnold Hannah outright. Id. ¶ 3. The reference
to the statute in outlining Welker’s argument is the only place in
the court’s decision that the statute is referenced.

Ultimately, the court held that the district court erred in
granting summary judgment in Markgraf’s favor and finding that
there was clear and convincing evidence that a resulting trust was
created. Id. ¶ 35. Instead, the supreme court found that the
determination of whether an implied trust (either a resulting trust
or a constructive trust as those two types of trust are outlined in
the case) was created should have been made by a trier of fact, not
the district court in response to a summary judgment motion. Id.
¶¶ 29, 35. In so holding, the court essentially ignored the statutory
rule of interpretation set forth in section 47-09-12. On its face,
that statute would seemingly compel a conclusion that the
reference to “trustee,” without identification of the beneficiaries
or the nature of the trust, results in a conveyance to Arnold
Hannah outright, free of trust. The effect of the statute on the
interpretation of the deed is not clear from the court’s opinion.
Presumably, the court may have believed that the issue of whether
Arnold Hannah received the property outright was irrelevant in
determining whether the property was held in an implied trust
(resulting or constructive). In this sense, even if he received the
property individually (that is, as if the deed did not identify him
as a trustee), Arnold still, potentially, held the property in trust,
depending on all of the circumstances developed at trial.

Notwithstanding the court’s apparent unwillingness to discuss
the effect of section 47-09-12, the decision to ignore the statute is
probably the correct one. It is hard to imagine a set of circum-
stances where a grantor identifies the grantee in his or her capacity
as a trustee but did not intend for that grantee to hold the property
in some type of representative or fiduciary capacity. Clearly, W.J.
Hannah intended that Arnold Hannah own the property in some
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type of trustee relationship for some person or class of people;
otherwise, he would have simply deeded the property to Arnold,
individually. Following Markgraf, if a title examiner sees a
conveyance in the chain of title to a “trustee,” without further
identification of the nature of the trust or the identification of the
beneficiaries, the title examiner is seemingly compelled to require
that title to the property be quieted, and the rights of all potential
parties adjudicated. If the nature of the trust or beneficiaries is not
identified in the deed, but those unnamed and potentially un-
known beneficiaries have rights in the property, only a court of
proper jurisdiction can clearly determine the necessary parties and
the relative rights and interests of those parties.

EIGHTH CIRCUIT INTERPRETS PUGH CLAUSE IN

LESSEE’S FAVOR

Applying North Dakota law, the U.S. Court of Appeals for
the Eighth Circuit affirmed the decision of the U.S. District Court
for the District of North Dakota interpreting a Pugh clause in
favor of the lessee. See Northern Oil & Gas, Inc. v. Moen, 808
F.3d 373 (8th Cir. 2015). In 1984, the predecessors of Carol Kay
Moen and Orville A. Moen granted an oil and gas lease covering
land located in five governmental sections in Williams County,
North Dakota to the predecessor to Northern Oil and Gas, Inc.
and others (collectively, Northern Oil). Id. at 375. Specifically,
“[t]his dispute involves a 160-acre plot of land constituting the
[SW¼] of Section 3, Township 155 North, Range 99 West.” Id.
The lease’s habendum clause provided for a five-year primary
term beginning on July 5, 1984, and extending “thereafter as long
as oil and gas is produced” from the land. Id. Two wells were
completed in Section 3 during the lease’s primary term—one in
a spacing unit consisting of the NW¼ of Section 3 and one in a
spacing unit consisting of the NE¼ of Section 3. Id. at 376. There
were no wells completed within a spacing unit consisting of the
SW¼ of Section 3 prior to the expiration of the primary term. Id.
As a result of the wells completed during the primary term, all
lands covered by the lease would be held into the extended term
under the lease’s habendum clause. Id. at 375. However, the lease
also contained a Pugh clause that provides, in relevant part:

This lease shall terminate at the end of the primary term
as to all of the leased lands except those lands located
within the same section of a production unit or spacing
unit prescribed by law or administrative authority on
which is located a well producing or capable of produc-
ing oil or gas in commercial quantities . . . .

Id. at 375–76 (footnote omitted) (emphasis added). As noted by
the court, a Pugh clause is “a special provision designed to
‘protect the lessor from the anomaly of having the entire property
held under a lease by production from a very small portion.’” Id.
at 375 (quoting Sandefer Oil & Gas, Inc. v. Duhon, 961 F.2d
1207, 1209 (5th Cir. 1992)). Nevertheless, under North Dakota
law, it is presumed that “oil and gas leases are indivisible such
that production on any part of the land will maintain the lease
beyond the primary term for all land covered by the lease.” Id. at
376 (citing Tank v. Citation Oil & Gas Corp., 2014 ND 123, ¶ 12,
848 N.W.2d 691, 696). “In order to overcome the presumption
that an oil and gas lease is indivisible, a Pugh clause must ‘clearly
and explicitly direct a division of the lease into several parts.’” Id.

at 377 (quoting Egeland v. Cont’l Res., Inc., 2000 ND 169, ¶ 17,
616 N.W.2d 861, 867).

At issue was whether the Pugh clause divided the lease at
spacing unit boundaries or at governmental section boundaries
(i.e., square-mile governmental sections), and the decision would
turn on the court’s interpretation of the phrase “the same section
of,” as used in the Pugh clause. Id. Northern Oil argued that the
word “section” was used in the sense of a governmental section,
or square-mile tract of land, and that production from anywhere
within a governmental section held the lease as to that entire
governmental section. Id. Thus, under Northern Oil’s theory, the
two wells located in the NW¼ and the NE¼ of Section 3 also held
the lease as to the SW¼ of Section 3 where there was no produc-
ing well. On the other hand, the Moens argued that the use of the
preposition “of” mandated a reading that, whatever “section”
meant, it must be a “section of” a spacing unit. Id. Consequently,
according to the Moens’ reading of the Pugh clause, because the
SW¼ of Section 3 was not included within a producing spacing
unit, that tract of land could not have been included within a
“section of” a spacing unit within the meaning of the Pugh clause.
Id. The court noted that neither side proposed an interpretation of
the Pugh clause that offered meaning to both of the disputed
terms, “section” and “of.” Id. The Moens ignore the term “sec-
tion” but rely heavily on the preposition “of,” while Northern Oil
makes use of the term “section” but “their reading requires us to
redefine the relevant preposition so that the Pugh clause extends
the lease as to all land in the same section ‘as’ a spacing unit with
a producing well.” Id. The court found Northern Oil’s arguments
more persuasive.

First, the court agreed with Northern Oil that the term
“section,” as used in the Pugh clause, refers to a square-mile
section of land, noting that the North Dakota Supreme Court
consistently relies on Williams & Meyers, Manual of Oil and Gas
Terms when interpreting and defining oil and gas terms. Id. That
manual defines “section” in the land sense as being “[a]n area of
one square mile (640 acres). There are 36 sections in a township.”
Id. (quoting 8 Patrick H. Martin & Bruce M. Kramer, Williams &
Meyers, Manual of Oil and Gas Terms 952 (2013)). The term
“section” is also used elsewhere in the lease in the land sense. Id.
at 378. Thus,

[w]hile the lease does not specifically reference the
[Public Land Survey System (PLSS)], it describes the
land under the lease using the PLSS three-number model
by assigning a number to the township, range, and
section of each plot of land to provide its exact location.
The parties do not dispute that “Township 155 North,
Range 99 West, . . . Section 3,” refers to a one-square-
mile tract of land.

Id. The court further rejected the Moens’ argument that the parties
capitalized “section” when used in the land sense but did not
capitalize it when used in the “ordinary” sense. According to the
court, “a likelier explanation for the discrepancy is that all uses of
the word ‘section’ outside of the Pugh clause refer to particular
sections of land covered by the lease—which should be capital-
ized as proper nouns—whereas the Pugh clause refers to sections
generally.” Id. Finally, the court found that, although Northern
Oil’s interpretation of the Pugh clause forces it to read the
operative phrase as “the same section [as] a spacing unit,” instead
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of “the same section ‘of’ a spacing unit,” such a reading is less
damaging to the Pugh clause’s plain language than the Moens’
reading of the Pugh clause, which forces the court to entirely
ignore the term “section.” Id. (alteration in original). If the parties
had intended the Pugh clause to cause a division at the spacing
unit boundaries, they could have easily provided that the lease
terminates “except as to those lands located within the same
section of a production unit or spacing unit.” Id. at 379 (strike-
through in original). The court found it “unlikely that the original
contracting parties inadvertently added a four-word phrase
containing a key term used repeatedly through the lease; in
contrast, it seems considerably more likely that the parties
misused a single preposition when drafting the Pugh clause.” Id.
The court, thus, affirmed the district court’s determination that the
Pugh clause resulted in a division of the lease at section bound-
aries rather than spacing unit boundaries. Id. at 379–80.

Overall, the case probably has little precedential value except
when interpreting Pugh clauses with identical language. It does
illustrate, however, that Pugh clauses will be scrutinized by the
courts when the parties cannot agree on the overall meaning.
Given the wide range of Pugh clauses being used in oil and gas
leases, which are often coupled with diverse forms of continuous
drilling provisions that extend the term during periods of drilling
activity, courts may be called upon frequently to settle disputes.
See, e.g., Egeland, 2000 ND 169, ¶ 4 (interpreting a Pugh clause
providing “[a] producing well, or well capable of production, will
perpetuate this lease beyond its Primary Term ONLY as to those
lands as are located within, or committed to, a producing or
spacing unit established by Government authority having jurisdic-
tion”); Tank, 2014 ND 123, ¶ 15 (interpreting a unique Pugh
clause and continuous drilling clause); Anderson v. Hess Corp.,
733 F. Supp. 2d 1100, 1102 (D.N.D. 2010) (interpreting Pugh
clause providing that “this lease shall terminate . . . as to all of the
leased lands except those within a producing or spacing unit,” in
the context of the remainder of the lease, including continuous
drilling clauses).
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OHIO SUPREME COURT ISSUES SECOND OHIO DORMANT

MINERAL ACT DECISION

On March 22, 1989, Ohio enacted the Dormant Mineral Act
(DMA), Ohio Rev. Code § 5301.56, which provides that if a
severed mineral owner (that is not a public entity or owner of an
interest in coal) does not complete one of six potential “savings
events” within a certain 20-year period, the severed minerals
are or can be deemed abandoned and will vest with the surface
estate owner. Id. § 5301.56(B). Effective June 30, 2006, the
DMA was significantly amended to include notice and filing
requirements. Id. § 5301.56(E); see Vol. XXXI, No. 4 (2014) of
this Newsletter. One of the savings events that can prevent a

mineral interest from being deemed abandoned under the DMA is
if it “has been the subject of a title transaction.” Ohio Rev. Code
§ 5301.56(B)(3)(a). Defining a “title transaction” has troubled
practitioners as well as various courts situated in Ohio. In
November 2015, the Ohio Supreme Court issued its second DMA
decision providing clarity about whether leases recorded by
a severed mineral holder, or the unrecorded expiration or
termination of such leases, are title transactions that constitute
savings events under the DMA. See Chesapeake Exploration,
L.L.C. v. Buell, 2015-Ohio-4551, 2015 WL 6742183; see also
Dodd v. Croskey, 2015-Ohio-2362, 37 N.E.3d 147; Vol. XXXII,
No. 3 (2015) of this Newsletter.

In Chesapeake, the Ohio Supreme Court held that a recorded
oil and gas lease of a severed mineral interest is a “title transac-
tion” under section 5301.56(B)(3)(a) but the expiration of such
lease is not. This case involves mineral rights under a 90.2063-
acre parcel that were reserved by Powhatan Mining Company in
1958, transferred to North American Coal Corporation (NA Coal)
in 1959, and finally conveyed to one of the petitioners, North
American Coal Royalty Company (NACRC), in 2008. Chesa-
peake, 2015-Ohio-4551, ¶¶ 3, 6. NA Coal entered into recorded
leases covering these severed mineral rights in 1973 and 1984 (the
1984 lease expired by its terms in 1989) and NACRC entered into
another lease covering these severed mineral rights in 2009. Id.
¶¶ 5, 7. The petitioners in this action include NACRC along with
the five entities who own interests in the 2009 lease. Id. ¶¶ 7–11.
The respondents are the current owners of the surface rights to the
90-plus-acre property. Id. ¶ 12.

In October 2012 an action was filed in the U.S. District Court
for the Southern District of Ohio to determine ownership of the
severed mineral interest. Id. ¶ 13. The federal court did not find
any controlling precedent on the determinative issue in Ohio case
law and certified the following questions to the Ohio Supreme
Court:

(1) Is a recorded lease of a severed subsurface mineral estate
a title transaction under section 5301.56(B)(3)(a) of the
DMA?

(2) Is the expiration of a recorded lease and the reversion of
the rights granted under that lease a title transaction that
restarts the 20-year forfeiture clock under the DMA at
the time of the reversion?

Id. ¶ 14; see Vol. XXXI, No. 2 (2014) of this Newsletter.

The Ohio Supreme Court, in a majority opinion written by
Chief Justice O’Connor, first determined that a recorded lease is
a title transaction under section 5301.56(B)(3)(a). Chesapeake,
2015-Ohio-4551, ¶ 66. As the DMA does not define title
transaction within its text, the court looked to the definition
contained in Ohio’s Marketable Title Act, Ohio Rev. Code
§§ 5301.47–.55, which “defines a ‘title transaction’ as ‘any
transaction affecting title to any interest in land, including title by
will or descent, title by tax deed, or by trustee’s, assignee’s,
guardian’s, executor’s, administrator’s, or sheriff’s deed, or
decree of any court, as well as warranty deed, quit claim deed, or
mortgage.’” Chesapeake, 2015-Ohio-4551, ¶ 32 (quoting Ohio
Rev. Code § 5301.47(F)). Rejecting the surface owners’ claim
that only the select enumerated transactions can constitute a title
transaction under section 5301.56(B)(3)(a), the court focused
on the word “any” to conclude that “[a] title transaction is
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‘any transaction affecting title to any interest in land’” and is not
limited solely to the transactions enumerated in section 5301.47(F).
Id. ¶ 39. The court also found that a title transaction is not limited
to a transaction that alters an ownership interest, as transactions
creating interests such as easements and use restrictions also fit
the definition. Id. ¶¶ 39, 59.

After setting forth the definition of title transaction the court
determined that a “recorded oil and gas lease constitutes a title
transaction because it affects title to the surface and mineral
owners’ interests in land,” to which potential interest holders have
notice. Id. ¶ 66. The court found that no matter how a lease is
characterized under Ohio law, “[t]he rights and privileges granted
under an oil and gas lease . . . are sufficiently vast to affect the
possession and custody of the mineral estate, even if not its
ownership.” Id. ¶ 60. The court also found that due to the lessee’s
right to reasonably use the surface estate under the lease, “the
lease affects the possession and custody of both the mineral and
surface estates.” Id. Therefore, because a recorded lease consti-
tutes a title transaction, it is also “a saving event under [section]
5301.56(B)(3)(a) because ‘[t]he mineral interest has been the
subject of a title transaction that has been filed or recorded’ in the
appropriate county recorder’s office.” Id. ¶ 66 (alteration in
original) (quoting Ohio Rev. Code § 5301.56(B)(3)(a)).

The court next turned to the question of whether the
unrecorded expiration of this lease was a title transaction that
restarts the 20-year clock under the DMA. Id. ¶ 68. The court, in
a unanimous decision, concluded that the mere expiration of a
recorded lease and reversion of rights back to the lessor is not
a title transaction that restarts the 20-year clock. Id. ¶ 83.
Differentiating the expiration of an oil and gas lease as a matter
of law from a recorded termination or expiration of a lease, such
as a release, the court found that even if the termination or
expiration of a lease constituted a title transaction it would not be
a savings event under section 5301.56(B)(3)(a) because nothing
was filed or recorded as required by the statute. Id. ¶¶ 73–75. The
court rejected the petitioners’ argument that recordation of the
lease is sufficient to meet the filing requirement as “the lease itself
does not provide notice of the actual occurrence of the lease
expiration and the reversion of rights in the lessor” and a title
searcher looking at the lease would not know that the lessee’s
inaction triggered the expiration or termination of the lease. Id.
¶ 80. The court made clear that it was not presented with the
question of whether a recorded termination or expiration of
a lease is a savings event under section 5301.56(B)(3)(a). Id.
¶¶ 15, 74.

Justice Pfeifer dissented from the majority’s response to the
first question. Id. ¶ 85. While agreeing that the enumerated
transactions in section 5301.47(F) are not an exhaustive list of
transactions that affect title, Justice Pfeifer said that “[a]lmost all
of the listed transactions in the statute specifically relate to a
transfer of title by a deed or similar vehicle, and thus, a transfer of
ownership.” Id. ¶ 87. Justice Pfeifer pointed to the fact that as
originally proposed in Senate Bill No. 223 in 1988, a title
transaction under the proposed section 5301.56(B)(2)(a) would
have read “the interest has been conveyed, leased, transferred, or
mortgaged by an instrument filed or recorded in the recorder’s
office of the county in which the lands are located.” Id. ¶ 88.
Ultimately, Justice Pfeifer determined that if the legislature

intended leases to be a title transaction, they would not have been
deleted from the original bill. Id. ¶ 89.

Justice Kennedy concurred with the answers to both questions
from the court but disagreed with the analysis on the first
question. Id. ¶¶ 93–94. Justice Kennedy argued that the majority
went too far in determining what interest a traditional oil and gas
lease creates and was worried that this “could have unintended
negative consequences in the oil and gas industry.” Id. ¶ 96.

The case is a step by the Ohio Supreme Court toward
clarifying one of the most litigated statutes in recent years. The
determination that a recorded lease by a severed mineral holder is
a savings event is in line with the majority of lower Ohio courts
who have examined the issue. This is a significant victory for
severed mineral holders in the State of Ohio, although for many,
the ultimate effect of this decision will depend on the Ohio
Supreme Court’s interpretation of the 20-year period under the
1989 version of the DMA, which was not at issue in this case.
Even though the court determined that the unrecorded expiration
or termination of a lease is not a savings event, it is notable that
the court clearly left open the question of whether a recorded
release would be considered a savings event.

OHIO SUPREME COURT HOLDS LEASES NOT PERPETUAL AND

DISMISSES ORIGINAL ACTION

In State ex rel. Claugus Family Farm, L.P. v. Seventh District
Court of Appeals, 2016-Ohio-178, 2016 WL 259363, the Ohio
Supreme Court consolidated an original action in the court with
an appeal of a Seventh District Court of Appeals decision because
both involved nearly identical oil and gas leases. See Hupp v.
Beck Energy Corp., 2014-Ohio-4255, 20 N.E.3d 732 (7th Dist.);
Vol. XXXII, No. 2 (2015) of this Newsletter. The court affirmed
the decision of the Seventh District that the leases at issue
disclaimed implied covenants and were not no-term, perpetual
leases. In a split decision the court also dismissed the original
action that was filed.

Hustack v. Beck Energy Corp., No. 2014-1933 (the Appeal)

In 2011, four landowners filed a complaint against Beck
Energy Corporation (Beck Energy) claiming leases they had with
Beck Energy (known as “Form G & T (83)” leases) allowed Beck
Energy to maintain their land indefinitely without developing it,
making the leases perpetual and void as against Ohio public
policy, and claiming breach of implied covenants. Claugus, 2016-
Ohio-178, ¶¶ 3–4. The trial court agreed, granting summary
judgment in favor of the landowners. Id. ¶ 5. Beck Energy
immediately appealed and the Seventh District Court of Appeals
overturned the decision of the trial court finding that the trial court
“erred in concluding that that the Form G&T (83) lease was a
perpetual lease that was void ab initio as against public policy.”
Id. ¶ 11 (citing Hupp, 2014-Ohio-4255, ¶ 104). The Seventh
District held that the leases had a primary term of definite duration
and that delay rentals were only permitted during the primary
term. Id. It also held that “the trial court erred in concluding that
the lease was subject to implied covenants” that Beck Energy had
breached. Id.

The Ohio Supreme Court affirmed the Seventh District’s
holdings that the Form G&T (83) lease was not perpetual and that
the lease was not subject to implied covenants that Beck Energy
had breached. Id. ¶¶ 30, 33. The Form G&T (83) leases at issue
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contained the following two relevant clauses: (1) a habendum
clause providing that the lease was for “a term of ten years and so
much longer thereafter as oil and gas or their constituents are
produced or are capable of being produced on the premises in
paying quantities, in the judgment of the Lessee, or as the
premises shall be operated by the Lessee in search for oil or
gas . . .”; and (2) a delay rental clause providing that the lease
terminates within 12 months of execution unless a well is
commenced on the premises, or unless lessee pays a yearly delay
rental, “payments to be made quarterly until the commencement
of a well.” Id. ¶ 23.

The landowners argued that the lease does not state that
development must occur during the 10-year primary term and
Beck Energy could extend the lease after the primary term “by
subjectively determining that oil or gas could be produced in
paying quantities” and paying the delay rental. Id. ¶ 24. The court
rejected the landowners’ argument, explaining that delay-rental
provisions have been interpreted only to apply during the primary
term and therefore under the Form G&T (83) lease, the delay
rental could only be paid to keep the lease in force until the tenth
year. Id. ¶¶ 25–26. The court also found that the phrase “capable
of being produced” refers to whether a well is capable of
production, not whether the land is capable of production, and the
phrase “in the judgment of Lessee” does not allow for an
extension of the lease without development because the phrase
refers to lessee’s judgment regarding the capability to produce
only after a well has been drilled. Id. ¶¶ 27–28. Finally, the court
found that the Form G&T (83) lease was not subject to an implied
covenant of reasonable development within the primary term of
the lease because the lease disclaimed implied covenants and also
required development to commence within 10 years. Id. ¶¶ 31–33.

State ex rel. Claugus Family Farm, L.P. v. Seventh District
Court of Appeals, No. 2014-0423 (the Original Action)

Claugus Family Farm, L.P. (Claugus Family), which was not
a named plaintiff in the appeal but was a member in the Hupp
class action, filed an original action with the Ohio Supreme Court
that requested a writ of mandamus and prohibition. The Claugus
Family owned land that it also leased to Beck Energy under a
Form G&T (83) lease. Claugus, 2016-Ohio-178, ¶ 13. The 10-
year primary term of the Claugus Family’s lease ended on
February 3, 2014, and in anticipation of the expiration of its lease
on that date, due to Beck Energy’s failure to develop the lease
during the primary term, the Claugus Family signed another lease
with Gulfport Energy Corporation (Gulfport) on September 30,
2013, for the same property. Id. ¶ 14. During its review of title
Gulfport found that the Claugus Family’s lease with Beck Energy
was subject to a tolling order in the Hupp appeal, which was a
title defect. Id. The Claugus Family filed a complaint claiming the
order in the appeal tolled its lease with Beck Energy retroactively
to October 1, 2012, without notice, negatively affected the value
of its property, and violated its right to due process with “no plain
and adequate remedy” in the normal course of law. Id. ¶ 16.

In a 5-2 decision, the Ohio Supreme Court found that the
Claugus Family was not entitled to a writ of mandamus or
prohibition. Id. ¶ 37. In order to be entitled to a writ of
prohibition, the Claugus Family needed to show “(1) the court of
appeals is about to exercise or has exercised judicial power,
(2) the exercise of that power is unauthorized by law, and

(3) denying the writ would result in injury for which no other
adequate remedy exists in the ordinary course of law.” Id. ¶ 35.
The court found that the Claugus Family had an adequate remedy
since it admitted that its counsel found out about the tolling order
sometime in October 2013 and the Claugus Family could have
moved to intervene at that time or in the next 11 months. Id. ¶ 38.
The court did deny a motion from Beck Energy to toll the terms
of the Form G&T (83) leases as to all members of the class,
having held that the leases are valid. Id. ¶ 41.

In a sharp dissent, Justice Pfeifer criticized the majority
opinion denying the Claugus Family a writ of mandamus and
prohibition. Id. ¶¶ 45–51. Justice Pfeifer noted that the Claugus
Family agreed with Beck Energy’s attorney and argued that the
leases at issue were valid while sitting at the same table as the
attorney for the landowners in Hupp who argued the leases were
perpetual and invalid. Id. ¶ 46. However, in spite of this, Beck
Energy’s attorney argued that the Claugus Family’s interests, as an
unnamed class member, “were skillfully and properly
represented” by the attorney for the landowners in Hupp even
though that attorney “argu[ed] directly contrary to Claugus’s
expressed interests.” Id. Justice Pfeifer went on the speculate that

[i]t’s as if the Hupps’ attorney, whose ridiculous argu-
ment that the leases were perpetual, made the argument
just so he could initiate a Civ.R. 23(B)(2) suit, thereby
adding significant numbers to his oil and gas client base.
It is as if the Hupps and Beck Energy were part of a
scheme to extend the Beck leases by subterfuge . . . .

Id. Justice Pfeifer referred to the lower proceedings as “unortho-
dox” and found it “laughable” that the court wished the Claugus
Family to intervene in a proceeding in which it did not receive
notice. Id. ¶¶ 46–47. He also criticized the lower courts for
certifying the class saying that if the certified class was defined as
all landowners affected by a Form G&T (83) lease, the require-
ment of “commonality” under Civ.R. 23 was clearly not met. Id.
¶ 48. Justice Pfeifer noted that the Claugus Family estimates it
will lose hundreds of thousands of dollars based on losing the
lease it negotiated with Gulfport while “Beck Energy becomes the
undisputed winner of this case, whether by hook or by crook,
because it assigned the disputed leases to XTO Energy for $84
million.” Id. ¶ 46.

Ohio oil and gas producers, who breathed a sigh of relief
when the Hupp decision was issued by the Seventh District Court
of Appeals, are happy to see that decision upheld. The trial court’s
determination that the leases at issue were perpetual and the
implied covenant to reasonably develop had been breached in the
primary term caused significant heartburn for the industry prior to
the Seventh District’s decision in 2014. While this decision was
disappointing for Ohio landowners, it was not surprising as the
trial court’s findings contradicted well-established principles in oil
and gas law. It is also significant that the court denied Beck
Energy’s motion for a tolling order, see id. ¶ 41, as Beck Energy
and XTO Energy may have difficulty holding many of these leases
due to this, even though the leases were determined to be valid
until the end of the primary term.
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P E N N S Y L V A N I A  —  M I N I N G
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A M I E  L .  C O U R T N E Y

—  R E P O R T E R S  —

PADEP WATER RESOURCES ADVISORY COMMITTEE

ADDRESSES TRIENNIAL REVIEW OF WATER QUALITY

STANDARDS

Section 303(c) of the Clean Water Act, 33 U.S.C. § 1313(c),
requires the Pennsylvania Department of Environmental Pro-
tection (PADEP) to conduct a comprehensive review of the state
water quality standards every three years, which is typically
referred to as a “Triennial Review of Water Quality Standards”
(Triennial Review). PADEP recently presented information about
its current efforts regarding Triennial Review to the Water
Resources Advisory Committee (WRAC). WRAC’s purpose is to
provide PADEP with technical advice “on the environmental,
economic, and other social impacts of existing, new or proposed
regulations, policies, and control techniques or technologies
affecting water resources management including but not limited
to surface/ground water quality and quantity issues.” By-Laws of
the Water Resources Advisory Committee, at art. II (July 2012).
Specifically, PADEP discussed the updated scope of the Triennial
Review, including its proposed recommendations and timeline.
See PowerPoint Presentation to WRAC, Office of Water Mgmt.,
PADEP, “Triennial Review of Water Quality Standards TR17—
Updated Scope, Recommendations, and Timeline” (Nov. 18,
2015) (Updated Scope, Recommendations, and Timeline), http://
files.dep.state.pa.us/PublicParticipation/Advisory%20Committe
es/AdvCommPortalFiles/WRAC/TR17_Updated_Scope_Reco
mmendations_and_Timeline.pdf.

More specifically, PADEP informed WRAC that the Stroud
Water Research Center conducted studies on behalf of PADEP to
assist in determining possible updates to various standards,
including chlorides. See PowerPoint Presentation to WRAC,
Office of Water Mgmt., PADEP, “Triennial Review of Water
Quality Standards TR17—Updates to Chloride Criteria” (Nov.
18, 2015) (Updates to Chloride Criteria), http://files.dep.state.
pa.us/PublicParticipation/Advisory%20Committees/AdvComm
PortalFiles/WRAC/TR17_Updates_to_Chloride_Criteria.pdf.
These studies looked at the relationship between chloride toxicity
and the hardness and sulfate concentration found in Pennsylvania
waters. Id. at 5. Based on these studies and chloride toxicity
datasets approved by the U.S. Environmental Protection Agency
(EPA), PADEP is considering proposing new criteria for
chlorides as part of the Triennial Review. Id. at 7. Pennsylvania’s
current standard for chlorides was developed for protection of the
potable water supply use (PWS) and has a maximum level of 250
milligrams per liter of water, measured at the nearest public water
intake. See 25 Pa. Code §§ 93.7, 96.3(d). At the November
WRAC meeting, PADEP proposed both acute and chronic
chloride criteria. See Updates to Chloride Criteria, supra, at 8.
The proposed water quality standards are based on studies done
by the Great Lakes Environmental Center and are similar to
criteria limits currently set in Iowa. See Iowa Admin. Code r. 567-
61.3(455B). In its presentation to WRAC, PADEP asserted that

“aquatic organisms found in Commonwealth waters are negatively
impacted by chloride concentrations that could occur,” and that
“[a]quatic life protection must extend statewide to all waters, not
just waters at PWS intakes, in order to protect sensitive
organisms.” Updates to Chloride Criteria, supra, at 3.

PADEP’s proposed timeline indicates that the proposed
Triennial Review will be published in May or June 2016, with the
60-day public comment period ending in August 2016 and the
final rule being submitted to the EPA by September 2017. See
Updated Scope, Recommendations, and Timeline, supra, at 14.
The next WRAC meeting was originally scheduled for February
10, 2016, and rescheduled for March 24, 2016. It is anticipated
that this will be a topic discussed during the meeting.

UPDATE ON PENNSYLVANIA’S IMPLEMENTATION OF EPA’S

CLEAN POWER PLAN RULE

The Pennsylvania Department of Environmental Protection
(PADEP) recently provided insight into its plans to comply with
the U.S. Environmental Protection Agency’s (EPA) final rule
directed at carbon emissions at existing fossil fuel power plants
(the “Clean Power Plan”). See Carbon Pollution Emission
Guidelines for Existing Stationary Sources: Electric Utility
Generating Units, 80 Fed. Reg. 64,662 (Oct. 23, 2015) (to be
codified at 40 C.F.R. pt. 60). The Clean Power Plan establishes
emission guidelines to reduce greenhouse gas emissions from
existing fossil fuel-fired power plants. Id. at 64,662. In order to
facilitate the implementation of the Clean Power Plan, all states
are required to either submit to the EPA a final plan that meets the
state specific requirements identified in the plan for greenhouse
gas emissions by September 6, 2016, or request a two-year
extension by submitting a draft plan by September 6, 2016, and
the final plan by September 6, 2018. Id. at 64,708.

PADEP’s Policy Office recently presented an overview of the
state’s plan to comply with Clean Power Plan to its various
advisory boards and committees. See PowerPoint Presentation
to the Oil & Gas Tech. Advisory Bd., Policy Office, PADEP,
“Clean Power Plan” (Jan. 14, 2016), http://files.dep.state.pa.us/
OilGas/BOGM/BOGMPortalFiles/TechnicalAdvisoryBoard/20
16/January%2014/16111%20FINAL%20Clean%20Power%20
Plan%20Presentation%20TAB.pdf. PADEP’s presentation indi-
cates that by 2017, coal’s contribution as an electric fuel source
will be approximately 35%, down from 57% in 2000 and 48% in
2010. Id. at 4. Additionally, PADEP summarized key consider-
ations in the process of preparing and, ultimately, implementing
the state plan. Id. at 2. PADEP accepted public comments through
November 12, 2015, via letters and listening sessions regarding
how the state should comply with the Clean Power Plan. Id. at
14–15. PADEP has reviewed those comments received, and it
plans to issue a draft plan for public comment by spring 2016. Id.
at 16. According to the presentations, the timeline proposed by
PADEP suggests that the state plans to submit its final plan to the
EPA by September 2016 and not request the available two-year
extension. Id.

As we reported previously, the Pennsylvania Greenhouse Gas
Regulation Implementation Act (GHG Act), 71 Pa. Stat. Ann.
§§ 1362.1–.4, grants the Pennsylvania General Assembly the
opportunity to approve or disapprove the Commonwealth’s plan
to comply with the EPA’s Clean Power Plan. See Vol. XXXI,
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No. 4 (2014) of this Newsletter. House Bill 1327 of 2015 would
amend section 1723-E of the Fiscal Code, 72 Pa. Stat. Ann.
§ 1723-E, to allow the Pennsylvania General Assembly adequate
time to respond to PADEP’s proposed state plan to comply with
the Clean Power Plan. The proposed legislation would require the
state plan to be submitted by PADEP to the General Assembly for
approval not less than 180 days prior to PADEP submitting the
state plan to the EPA, placed on the calendar of the House and the
Senate for the next legislative day, and considered by both
chambers within 20 days. House Bill 1327 § 12. As proposed in
the bill, if the General Assembly approves the state plan, PADEP
can submit the plan to the EPA, but if either the House or Senate
disapproves the state plan, it cannot be submitted to the EPA and
PADEP must modify the state plan and resubmit it within 60 days
of the disapproval, and if necessary, request the two-year
extension from the EPA. Id. The proposed legislation also
provides for a deemed approval, should either the House or
Senate not vote on the state plan by August 22, 2016, or within 60
days of the extension deadline. Id. House Bill 1327 passed the
House on November 17, 2015, and passed the Senate, as
amended, on December 10, 2015. The amended version was
approved by the House on January 12, 2016, and was referred to
the Senate Rules and Executive Nominations Committee on
January 19, 2016.

On a related note, PADEP recently published a proposed
update to the state’s Climate Change Action Plan, with comments
due by March 30, 2016. See Availability of Climate Change
Action Plan Update, 46 Pa. Bull. 624 (Jan. 30, 2016). This plan
identifies greenhouse gas emissions and baselines in the state,
evaluates strategies for reducing or offsetting the emissions, and
recommends legislative action required to implement the plan. Id.
While this state plan is broader in scope than the EPA’s Clean
Power Plan, the Commonwealth has indicated that many of the
policies in the Climate Change Action Plan will support the
development of its state plan for implementation of the Clean
Power Plan. See PADEP, “Draft—2015 Climate Change Action
Plan Update,” at 13 (rev. ed. Jan. 29, 2016).

On February 9, 2016, the U.S. Supreme Court issued a stay
on the implementation of the Clean Power Plan “pending
disposition of the applicants’ petitions for review in the United
States Court of Appeals for the District of Columbia Circuit and
disposition of the applicants’ petition for a writ of certiorari, if
such writ is sought.” Murray Energy Corp. v. EPA, No. 15A778,
2016 WL 502656, at *1 (U.S. Feb. 9, 2016) (mem.). John
Quigley, Secretary of PADEP, has publicly stated that the Clean
Power Plan is still “in effect” and “hasn’t gone away,” and that
Pennsylvania continues to aim for submitting the state plan in
September by specifically noting that “[w]e, at least currently, see
a path to submitting on Sept. 6.” Anya Litvak, “DEP Recommits
to September Deadline for Clean Power Plan,” Pittsburgh Post-
Gazette (Feb. 11, 2016).

UPDATES TO PADEP’S APPLICATION FORMAT

REQUIREMENTS FOR COAL AND LARGE NON-COAL PERMITS

The Pennsylvania Department of Environmental Protection
(PADEP) recently announced changes to the application format
requirements for all new coal and large non-coal permit
applications, revisions, renewals, and transfers. See Letter from

Thomas Callaghan, P.G., Dir. of PADEP Bureau of Mining
Programs, to Permit Applicants (Jan. 22, 2016) (on file with
author). All applications for new mining operations, permit
revisions, permit renewals, and/or permit transfers submitted after
March 1, 2016, must be submitted as a complete PDF file on a
compact disc. Id. Applicants will have the ability to submit
spreadsheets in an Excel format and all maps, drawings, and
cross-sections in an AutoCAD format. Id.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

—  R E P O R T E R  —

NEW PERFORMANCE STANDARDS FOR SURFACE ACTIVITIES

ASSOCIATED WITH THE DEVELOPMENT OF OIL AND GAS

WELLS

On January 6, 2016, the Pennsylvania Department of
Environmental Protection (PADEP) submitted final recommended
updates to its oil and gas regulations to the Commonwealth’s
Environmental Quality Board (EQB). The EQB, an independent
board responsible for adopting environmental regulations, will
review PADEP’s amendments to the regulations for environmen-
tal protection performance standards at oil and gas well sites. See
25 Pa. Code ch. 78, subch. C. Under development since 2011,
PADEP maintains that its revisions to 25 Pa. Code ch. 78 (for
conventional wells) and addition of 25 Pa. Code ch. 78a (for
unconventional wells) reflect a balance between the needs of
industry and the need to strengthen the environmental controls
employed by both the conventional and unconventional industries
to ensure the protection of public health, safety, and the environ-
ment.

If approved by the EQB in February, the rulemaking would
then be delivered to the Independent Regulatory Review Com-
mission and the House and Senate Environmental Resources and
Energy Committees. The final stages for approval would consist
of a review by the Attorney General and publication in the
Pennsylvania Bulletin. PADEP anticipates that these new
regulations will take effect in early summer 2016. See Fact Sheet,
PADEP, “Final Regulations for Oil and Gas Surface Activities”
(Feb. 3, 2016).

GOVERNOR WOLF ANNOUNCES NEW METHANE REDUCTION

RULES

On January 19, 2016, Governor Tom Wolf and the Penn-
sylvania Department of Environmental Protection (PADEP)
announced a new strategy that is designed to reduce oil and gas
producers’ and operators’ methane emissions. See News Release,
PADEP, “Governor Wolf Announces New Methane Rules to
Improve Air Quality, Reduce Industry Loss” (Jan. 19, 2016).
Methane, the primary component of natural gas, is considered by
the U.S. Environmental Protection Agency to be the second-most
prevalent greenhouse gas emitted in the United States from human
activities. Id. Accordingly, the goal of this plan is to “reduce
emissions during development and gas production, processing,
and transmission by requiring leak detection and repair (LDAR)
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measures, efficiency upgrades for equipment, improved processes,
implementation of best practices, and more frequent use of leak-
sensing technologies.” Id.

In summary, the Governor’s four-point plan seeks to
(1) reduce emission leaks at new unconventional natural gas well
pads through a new general permit requiring best available
technologies; (2) reduce emission leaks at new compressor
stations and processing facilities by revising PADEP’s current
general permit and requiring the use of Tier 4 diesel engines;
(3) reduce emission leaks at existing oil and natural gas facilities
with a new regulation; and (4) reduce emissions along production,
gathering, transmission, and distribution lines by establishing new
best management practices. Id.; see also Briefing Paper, PADEP,
“A Pennsylvania Framework of Actions for Methane Reductions
from the Oil and Gas Sector,” at 5 (Jan. 19, 2016).

TAX SALE EXTINGUISHED OWNERSHIP OF SUBSURFACE

ESTATE UNDER ACT OF 1806

In an appeal to the Superior Court of Pennsylvania, Hoyt
Royalty, LLC, along with the other interested defendants
(collectively, the Hoyts), sought to overturn the Lycoming County
Court of Common Pleas’ grant of summary judgment in favor of
David C. Bailey, individually, and David C. Bailey and Cecelia
Bailey as trustees of the David C. Bailey Trusts (collectively, the
Baileys). See Bailey v. Elder, No. 79 MDA 2015, 2015 WL
6954488 (Pa. Super. Ct. Nov. 9, 2015) (unreported).

In 1893, the subsurface oil and gas rights to a 168-acre tract
of property in Lycoming County were severed from the surface
estate through the Hoyt/Elk Tanning Deed. Id. at *1. While the
deed was recorded, “the Hoyts did not file a proof of the
reservation or otherwise alert the county commissioners or the
board of taxation of the reservation.” Id. In 1910, the property
was sold at a tax sale. The Hoyts failed to redeem their severance
rights within the allotted two years. The Baileys subsequently
purchased the property in 2001 and sought judicial determination
of the ownership status of the property’s oil and gas estate. In
January 2009, the Baileys obtained a default judgment. Id.

Over four years later, the trial court granted the Hoyts’
petition to strike and/or open the Baileys’ default judgment. Id.
On a motion for summary judgment, the Baileys “alleged the
Hoyts were divested of their subsurface rights following the
Property’s 1910 tax sale because the Hoyts failed to report the oil
and gas estate to the county commissioners or tax authorities as
required by the Act of 1806.” Id. On December 10, 2014, the trial
court granted the Baileys’ motion, declaring them owners of the
property’s surface and subsurface estates. Id. at *2.

On appeal, the Hoyts argued that the trial court erred as
disputed issues of fact existed regarding whether further notice
was required to be given under the Act of 1806 and whether
notice of the 1910 tax sale was in violation of the Hoyts’ rights.
Id. In affirming the trial court, the superior court found that
Herder Spring Hunting Club v. Keller, 2014 PA Super 100, 93
A.3d 465, was controlling. Bailey, 2015 WL 6954488, at *3. As
explained in Herder Spring, the Act of 1806 “required persons
who acquired unseated land to furnish a statement describing that
land to the county commissioners, or the board for the assessment
and revision of taxes, so that a proper tax assessment could be
levied.” Id. at *4 (footnote omitted) (quoting Herder Spring, 93

A.3d at 468–69). Accordingly, as in Herder Spring, since the
severance of the subsurface rights was not reported to the county
commissioners or tax authorities, and the property was sold via
tax sale, the subsurface estate was extinguished under the Act of
1806. Id. at *4.

GRANT OF CONDITIONAL USE PERMIT TO CONSTRUCT A

GAS COMPRESSOR STATION UPHELD

On January 7, 2016, the Commonwealth Court of Pennsyl-
vania affirmed the trial court’s decision to permit the Township of
New Sewickley’s grant of a conditional use permit to construct a
gas compressor station on land located in the Township’s A-1
Agricultural District. See Kretschmann Farm, LLC v. Twp. of New
Sewickley, No. 360 C.D. 2015, 2016 WL 72779 (Pa. Commw. Ct.
Jan. 7, 2016).

In accordance with the zoning ordinance, Cardinal PA
Midstream, LLC (Cardinal) filed a conditional use application
with the Township for the construction of a gas compressor
station. Id. at *1. The Township found that Cardinal had complied
with all requirements of the zoning ordinance and, thus, granted
Cardinal’s application. Id. at *5. Landowners of an adjacent
organic farm appealed the Township’s decision to the common-
wealth court asserting that the Township abused its discretion by
not considering evidence, that the ordinance violated their
constitutional rights, and that the trial court erred by denying the
motion to present additional evidence. Id. at *6.

With regard to the procedural arguments, the commonwealth
court found no error in the Township’s failure to include the
landowners’ expressions of concern and that the trial court
properly denied their request to expand the record because the
landowners did not claim that they were not fully heard below or
that the offered relevant evidence was excluded. Id. at *8, 14. The
commonwealth court also rejected the landowners’ constitutional
challenge to the ordinance because the landowners did not comply
with the necessary procedures for such a challenge as set forth in
the Pennsylvania Municipalities Planning Code, 53 Pa. Stat.
§§ 10101–11202. Kretschmann Farm, 2016 WL 72779, at *13.

PENNSYLVANIA INDEPENDENT OIL & GAS ASSOCIATION

SEEKS A DECLARATION THAT PERMITTING PROCEDURES

ARE INVALID

The Pennsylvania Independent Oil & Gas Association
(PIOGA) has filed a declaratory judgment action in the Common-
wealth Court of Pennsylvania against the Pennsylvania Depart-
ment of Environmental Protection (PADEP) for a declaration that
PADEP is prohibited from applying and enforcing the require-
ments of section 3215(c) of the Pennsylvania Oil and Gas Act
(Act 13), 58 Pa. Cons. Stat. Ann. § 3215(c), on well permit
applications, including a form entitled Coordination of a Well
Location with Public Resources (Public Resources Form) and the
Pennsylvania Natural Diversity Inventory (PNDI) Policy. See Pa.
Indep. Oil & Gas Ass’n v. PADEP, No. 321 M.D. 2015, 2015 WL
9594625 (Pa. Commw. Ct. Dec. 29, 2015) (unreported).

PADEP is the agency responsible for applying, implementing,
and enforcing Act 13. Id. at *1. As a part of its duties, PADEP
reviews well permit applications. Id. In its petition for review,
PIOGA asserted that PADEP is using the Public Resources Form
and PNDI Policy to apply and enforce section 3215(c), which was
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enjoined in Robinson Township v. Commonwealth, 83 A.3d 901
(Pa. 2013). Pa. Indep., 2015 WL 9594625, at *2; see Vol. XXXI,
No. 2 (2014) of this Newsletter. PADEP filed preliminary
objections alleging that PIOGA had not raised a justiciable issue
and had an adequate remedy at law that it had not exhausted or
established that an exception to the exhaustion doctrine applies.
Pa. Indep., 2015 WL 9594625, at *2. Ultimately, the common-
wealth court denied PADEP’s preliminary objections, and held
that PIOGA had asserted justiciable claims in its petition for
review and that it was not required to exhaust the administrative
remedies as PIOGA’s declaratory judgment action fell within at
least one of the exceptions. Id. at *10.

COMMONWEALTH COURT AFFIRMS PIPELINE EASEMENT

FOR NATURAL GAS

On January 5, 2016, the Commonwealth Court of Penn-
sylvania affirmed UGI Penn Natural Gas, Inc.’s (UGI) condem-
nation of a 30-foot wide easement across Curtis R. and Terri L.
Lauchle’s property for a natural gas pipeline. See In re Lauchle,
No. 2215 C.D. 2014, 2016 WL 55869 (Pa. Commw. Ct. Jan. 5,
2016) (unreported).

The Lauchles’ Answer to Petition/Action in Equity in
response was untimely. Id. at *4. UGI filed its Condemnation
Petition-Pipeline Easement on July 15, 2014, and served it on the
Lauchles on July 22, 2014. Id. at *3. In accordance with section
1511(g) of the Business Corporation Law of 1988, 15 Pa. Cons.
Stat. Ann. § 1511(g), UGI was required to provide the Lauchles
with at least 10 days after service to respond before UGI re-
quested the court’s consideration of its motion. Lauchle, 2016 WL
55869, at *3. UGI not only provided 10 days from service, but it
also agreed to extend the Lauchles’ time for response to August
16, 2014. Id. UGI waited until August 19, 2014, to file its
condemnation petition (29 days after service). Id. at *4. As the
Lauchles did not respond until after the trial court entered the
order and approved the condemnation petition, the Lauchles had
clearly failed to act timely under the statute. Id.

The commonwealth court also addressed, under the assump-
tion that the action was timely filed, that the Lauchles’ appeal
would fail on the merits. While the natural gas in the pipeline was
designated to supply the Moxie/Panda Electric Generation Plant,
it was uncontroverted that UGI was a public utility and the sole
owner of the pipeline easement, the natural gas line, and related
facilities to be placed within the easement. Id. at *6. Accordingly,
UGI was vested with “the power of eminent domain ‘to take,
occupy and condemn property for . . . the transportation of
artificial or natural gas’ for the public and . . . for ‘the production,
generation, manufacture, transmission, storage, distribution or
furnishing of natural artificial gas, . . .’ to or for the public.” Id.
(quoting 15 Pa. Cons. Stat. Ann. § 1511(a)).

In addition, even though the easement was for a single, 12-
inch pipeline, the 30-foot pipeline easement was not greater than
necessary because, in part, UGI might need to expand its facilities
at some point in the future. Id. at *6–7.

MIDDLE DISTRICT OF PENNSYLVANIA COURT VACATES

BANKRUPTCY COURT’S INTERPRETATION OF JEDLICKA

On November 10, 2015, the U.S. District Court for the
Middle District of Pennsylvania vacated an opinion issued by the

U.S. Bankruptcy Court in 2012 that inappropriately decided, as a
matter of law, that title to oil and gas under a lease does not vest
in the lessee at the time of execution and that all oil and gas leases
are unexpired leases of real property that are subject to rejection
pursuant to 11 U.S.C. § 365. See Chesapeake Appalachia, LLC v.
Powell (In re Powell), No. 3:13-cv-00035, 2015 WL 6964549
(M.D. Pa. Nov. 10, 2015), vacating in part 482 B.R. 873 (Bankr.
M.D. Pa. 2012).

The debtors entered into an oil and gas lease on August 2,
2006, for the subsurface rights to their property. Powell, 2015 WL
6964549, at *1. Subsequently, the debtors filed for relief under
Chapter 12 of the Bankruptcy Code. Id. The debtors then moved
to reject the oil and gas lease under the Bankruptcy Code by
arguing that the lease grossly undervalued the revenues and
royalties the debtors were receiving and, therefore, should be
voided pursuant to 11 U.S.C. § 365. Powell, 2015 WL 6964549,
at *1.

Section 365 “allows a trustee to ‘reject an executory contract
or unexpired lease of residential real property or of personal
property of the debtor.’” Id. (quoting 11 U.S.C. § 365(d)(2)).
“This raised the question of whether the oil and gas lease [was] in
fact such an executory contract or unexpired lease of real property
subject to rejection under section 365.” Id. Relying on a recent
Pennsylvania Supreme Court case, T.W. Phillips Gas & Oil Co. v.
Jedlicka, 42 A.3d 261 (Pa. 2012), the Bankruptcy Court held that
an oil and gas lease was in fact an executory contract or unexpired
lease of residential real property. Powell, 2015 WL 6964549, at
*1. Further, “[t]he Bankruptcy Court went on to conclude that,
pursuant to [contract] principles, the lease [at issue] qualified as
‘an agreement to use real property . . . .’” Id. at *3 (internal
quotation marks omitted) (quoting 482 B.R. at 878). Thus,
“[b]ecause no oil or gas had been produced under the lease, the
lease remained voidable under section 365.” Id.

On a review of the Bankruptcy Court’s findings, the district
court found two errors: (1) “even if we give Jedlicka’s commen-
tary on inchoate title the broadest interpretation possible, that case
simply does not transform an oil and gas lease into any kind of
contract, including either an executory contract or an unexpired
lease under the Bankruptcy Code”; and (2) “it was error to
conclude that Jedlicka created a one-size-fits-all interpretation of
oil and gas leases that applies ‘regardless of the linguistics used
in the lease.’” Id. at *6. In so holding, the district court found that
“the inchoate nature of the lessors’ title merely affected the value
of their conveyance and not its nature as an interest in real
property. An estate in property has still been conveyed even if the
title remains inchoate.” Id. Moreover, on a review of Jedlicka and
the later cases applying it, the district court found that oil and gas
leases “must be interpreted according to their written language,”
and that there is nothing in the case law that supports the theory
that Jedlicka created a general rule to apply to all leases regard-
less of their language. Id. at *7.

ISSUANCE OF A GAS DRILLING PERMIT DESPITE DIMINUTION

OF FLOW OF WATER UPHELD

On January 6, 2016, the Commonwealth Court of Penn-
sylvania affirmed the Environmental Hearing Board’s (Board)
decision to dismiss the Brockway Borough Municipal Authority’s
(Authority) challenge to the Pennsylvania Department of Environ-
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mental Protection’s (PADEP) issuance of a gas drilling permit to
Flatirons Development Co. (Flatirons) on the Authority’s land.
See Brockway Borough Mun. Auth. v. Dep’t of Envtl. Prot., No.
789 C.D. 2015, 2016 WL 56268 (Pa. Commw. Ct. Jan. 6, 2016).

In 2010, the Authority and Flatirons entered into a surface
use and damage agreement and easement that granted Flatirons
the right to drill for gas on the Authority’s land. Id. at *1. In
February 2011, during the drilling of the 1H Well on Well Pad 6,
which was located 960 feet from a groundwater well, the ground-
water well stopped producing an artesian flow for approximately
29 hours. When water flow returned, the groundwater well’s
turbidity (measurement of pollution) had quintupled and the flow
had increased by five gallons per minute. While PADEP investi-
gated the water stoppage, it ultimately found no wrongdoing on
Flatirons’ part. Id.

Despite the diminution of water flow and increased turbidity
during the drilling of the 1H Well, PADEP approved a permit
application to drill a second well (the 2H Well) on Well Pad 6,
subject to the condition that Flatirons submit a plan to minimize
the impact on the Authority’s groundwater well. Id. Eventually,
subject to certain conditions, PADEP issued Flatirons a permit to
drill the 2H Well. Id. at *2. The Authority appealed to the Board,
arguing that

based on the environmental harm that occurred during
the drilling of the 1H Well, Flatirons’ drilling of the 2H
Well [would] result in violations of the Oil and Gas Act,
the Clean Streams Law, and Article I, Section 27 of the
Pennsylvania Constitution, commonly referred to as the
Environmental Rights Amendment.

Id. at *3. The Board dismissed the Authority’s appeal finding that
there was no violation of commonwealth laws. Id. at *5.

On appeal to the commonwealth court, the Authority once
again asserted violation of commonwealth environmental laws.
Specifically, the Authority alleged that Flatirons violated and will
violate again section 3218 of the Oil and Gas Act, 58 Pa. Cons.
Stat. Ann. § 3218, by diminishing the Authority’s water supply;
section 401 of the Clean Streams Law, 35 Pa. Stat. § 691.401, by
increasing turbidity in the groundwater well; and the Environ-
mental Rights Amendment by violating the two environmental
laws. Brockway, 2016 WL 56268, at *6–8.

In affirming the Board’s decision, the commonwealth court
disagreed with the Authority’s allegations. While the drilling of
the 1H Well caused a diminution of flow of water, the diminution
was not so severe as to violate the Oil and Gas Act. Id. at *7. As
the higher turbidity levels in the 1H Well were within the seasonal
range of variation, a higher turbidity alone did not prove that
Flatirons discharged pollutants into the water supply in violation
of the Clean Streams Law. Id. And the Authority’s claims as to
violation of the Environmental Rights Amendment failed, as the
Authority could show neither that the environmental laws were
violated nor that the environmental harm resulting from the
drilling of the 2H Well would so clearly outweigh the benefits
derived from the drilling that the issuance of the permit was an
abuse of discretion. Id. at *8.

COMMONWEALTH COURT RULES ON VARIOUS ORDINANCE

PROVISIONS REGARDING PROPANE STORAGE

In a series of decisions in early November 2015, the
Commonwealth Court of Pennsylvania issued three opinions
regarding the impact of certain local ordinance provisions on the
storage of propane. The commonwealth court affirmed the trial
court’s rulings in favor of Deiter Family, L.P. (Deiter) to permit
Deiter to install a 30,000-gallon propane storage unit on each of
its two properties in the City of Easton, 1025 Bushkill Drive and
1000 Bushkill Drive; however, it denied East Coast Propane,
LLC’s (ECP) proposal to install four 30,000-gallon propane
storage tanks on its property in Falls Township. See Deiter
Family, L.P. v. City of Easton Bldg. Code Bd. of Appeals (Deiter
I), No. 202 C.D. 2015, 2015 WL 9684921 (Pa. Commw. Ct. Nov.
9, 2015); Deiter Family, L.P. v. City of Easton Zoning Hearing
Bd. (Deiter II), No. 265 C.D. 2015, 2015 WL 7357965 (Pa.
Commw. Ct. Nov. 19, 2015) (unreported); East Coast Propane,
LLC v. Falls Twp. Zoning Hearing Bd., No. 185 C.D. 2015, 2015
WL 6941633 (Pa. Commw. Ct. Nov. 10, 2015) (unreported).

On May 28, 2014, Deiter applied to the City of Easton
Building Code Board of Appeals (Board) for a variance to City
Ordinance § 245-8G(11) in order to install a 30,000-gallon above-
ground propane storage tank on its property located at 1025
Bushkill Drive. Deiter I, 2015 WL 9684921, at *1. Deiter argued
that the Propane and Liquefied Petroleum Gas Act (Act 61), 35
Pa. Stat. §§ 1329.1–.19, preempted the ordinance. Deiter I, 2015
WL 9684921, at *1. The Board concluded that Act 61 did not
preempt the ordinance because Act 61 does not regulate the
capacity of a storage tank and denied the variance. Id. at *2. On
appeal, the trial court reversed, determining that propane storage
was permitted in the zoned district where the property was located
(the Adaptive Reuse district), and that the Board’s and City of
Easton’s attempt to regulate the storage tank’s location by
asserting a size restriction on a determination that the tank would
be dangerous was improper. Id.

The commonwealth court agreed with the trial court that
contrary to the prohibition in Act 61, the City was attempting to
regulate the construction, installation, and placement of the
liquefied petroleum gas tank on Deiter’s property. Id. at *4. While
the City could zone the districts in which a tank could be located,
Act 61 authorizes the Commonwealth to regulate all other matters,
including container size and capacity. Id. Thus, Act 61 preempted
the ordinance, and the City could not prohibit Deiter from
installing the proposed tank on its property. Id. Moreover, with
regard to safety, the commonwealth court found that neither the
Board nor the City produced any evidence regarding the potential
that an incident was likely to occur. Id. at *5.

Deiter also sought to install an above-ground 30,000-gallon
propane storage tank on its neighboring property. Deiter II, 2015
WL 7357965, at *1. Unlike its property located at 1025 Bushkill
Drive that was zoned to allow storage tanks, 1000 Bushkill Drive
was located in the River Corridors and Other Green Areas district,
which did not permit Deiter’s intended use. Id. In Deiter’s
application to the zoning hearing board, Deiter sought permission
under City Ordinance § 595-143B(3) for new use in a flood plain
and expansion of a legal nonconforming use in City Ordinance
§ 595-46D. Deiter II, 2015 WL 7357965, at *1. Deiter explained
that there were already nine storage tanks on the property with a
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combined capacity of 105,020 gallons and that the proposed
storage tank would not exceed 50% of what was already on the
property. Id. Nonetheless, the zoning hearing board denied
Deiter’s request to install the new storage tank. Id. at *2.

Although the trial court determined that Act 61 did not
preempt the city ordinance at issue, it concluded that Deiter’s
proposed use was a natural expansion of a preexisting, non-
conforming use. Id. Pursuant to section 595-46(D), an expansion
of nonconforming uses is allowed for an increase in volume that
does not exceed an aggregate of more than 50% of the volume at
the date the use became nonconforming. Id. at *2–3. As the
property became nonconforming when the ordinance was updated
and the 30,000-gallon storage tank did not exceed 50% of the
combined capacity, Deiter was permitted to install a new liquefied
petroleum gas tank on its 1000 Bushkill Drive property. Id. at *3.

In East Coast Propane, the commonwealth court affirmed the
trial court’s decision that the zoning hearing board did not err by
finding under the local ordinance that the proposed use of
installing four 30,000-gallon propane storage tanks was not
permitted in the HI-A Heavy Industrial A District. East Coast
Propane, 2015 WL 6941633, at *1. While the commonwealth
court found that the proposed use fell within the plain meaning
of the term “distribution” of Township Zoning Ordinance § 209-
32.3.B.(3), the use did not fall within the plain meaning of
“warehousing.” East Coast Propane, 2015 WL 6941633, at *5.
It also determined that even though the proposed use could be
deemed to include fuel sales under the ordinance, such a sale
could not occur safely as the liquid propane could be considered
a combustible gas within close proximity to residential homes. Id.
at *6. Finally, the commonwealth court determined that the
ordinance was not substantively invalid as the language therein
was not impermissibly vague as asserted by ECP. Id. at *8–9.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

WILL CONSTRUED TO HAVE DEVISED EQUAL 1/3 FRACTIONS

OF ANY ROYALTY, NOT JUST THE STATED 1/3 OF 1/8

The Texas Supreme Court in Hysaw v. Dawkins, No. 14-
0984, 2016 WL 352229 (Tex. Jan. 29, 2016), construed the will
of Ethel Nichols Hysaw, who died owning a 1,065-acre tract, a
200-acre tract, and a 150-acre tract of land in Karnes County,
Texas. In her will she devised 600 acres out of the 1,065-acre
tract to her daughter Inez Hysaw Foote, 465 acres out of the
1,065-acre tract to her daughter Dorothy Frances Hysaw Burris,
and the 200-acre and 150-acre tracts to her son Howard Caldwell
Hysaw, Jr., all subject to the proviso that “each of my children
shall have and hold an undivided one-third (1/3) of an undivided
one-eighth (1/8) of all oil, gas or other minerals in or under or that
may be produced from any of said lands, the same being a non-
participating royalty interest.” Id. at *2 (emphasis omitted). The
same section of the will reiterated that each child would not need
to obtain the consent of the others to lease his or her respective
tract but would

receive one-third of one-eighth royalty, provided there is
no royalty sold or conveyed by me covering the lands so
willed to [her or him], . . . and should there be any
royalty sold during my lifetime then [the three children]
[of the testatrix], shall each receive one-third of the
remainder of the unsold royalty.

Id. (emphasis omitted) (alteration omitted) (second alteration in
original).

When Inez’s descendants leased her tract for 1/5 royalty and
a producing well was drilled, Howard’s and Dorothy’s descen-
dants sought a declaratory judgment that all three children were
to share all royalty from all of the land equally. Inez’s descendants
contended that, to the contrary, Howard and Dorothy were each
devised only a fixed royalty of 1/24 of production from Inez’s
tract so that Inez’s descendants were entitled to 1/5 of the
production from Inez’s tract under the current lease less Howard’s
and Dorothy’s aggregate 1/12. Id. at *3. The court of appeals 
reversed the trial court’s summary judgment for Howard’s and
Dorothy’s descendants and rendered judgment for Inez’s
descendants. The supreme court reversed, holding that the will,
when construed as a whole, devised to each child 1/3 of any and
all royalty on production from any of the land.

“[T]he court of appeals [had] departed from the appropriate
analytical approach,” the supreme court explained, “by construing
each royalty provision in isolation . . . .” Id. at *9. “[D]ouble
fractions in a mineral conveyance may or may not evince an intent
to fix the interest,” id.; the use of 1/8 sometimes “embodies the
parties’ expectation that a future lease will provide the typical
1/8th landowners’ royalty with no intent to convey a fixed fraction
of gross production,” id. at *6.

In this case the court reaffirmed its commitment, it said,
instead “to a holistic approach aimed at ascertaining intent from
all words and all parts of the conveying instrument.” Id. at *8.
“[A]pparent inconsistencies or contradictions must be harmo-
nized, to the extent possible, by construing the document as a
whole.” Id. But “meaning derived without reference to context,”
by segregating key terms and phrases as the court believed the
court of appeals had done, “is not confirmed merely because such
a construction would not produce an inconsistency with another
provision.” Id.

“Absent other indicators of testamentary intent,” the court
observed, “it might be plausible to read the double-fraction
royalty devise [of 1/3 of 1/8 to each child] as a mathematical
expression describing a fractional royalty,” so that “any excess
royalty would default to the fee owner.” Id. at *10. “However,
other language in the will and the overall structure of the royalty
devise confirm[ed],” in the court’s analysis, “Ethel’s intent to treat
[her] children equally in the distribution of the devised royalty
interests . . . .” Id.

Evidencing Ethel’s intent to equally divide the royalties
among the children is (1) the deliberate recitation of
identical language to effect each child’s royalty [devise];
(2) the use of double fractions in lieu of single fixed
fractions, with one fraction connoting equality among the
three children (1/3) and the other raising the specter of
estate misconception or use of the then-standard 1/8
royalty as a synonym for the landowner’s royalty; (3) the
first royalty provision’s global application to all the
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children and the second provision’s language restating
the royalty devise of each child individually; and (4) the
equal-sharing language in the third and final royalty
clause.

Id. The court found the third royalty clause most indicative of
testamentary intent and concluded that “[t]he only plausible
construction supported by a holistic reading of the will is that
Ethel used ‘one-eighth royalty’ as shorthand for the entire royalty
interest a lessor could retain under a mineral lease . . . .” Id.

The court acknowledged that “court opinions construing
double-fraction language have yielded mixed results, with no
discernible unifying principle except to the extent the outcome
derives from the conveying instrument’s specific language.” Id. at
*6. One reading of this opinion, with its emphasis on eschewing
mechanical, arbitrary, and bright-line rules, is that no such
principles are possible and that one can be certain of the construc-
tion of a royalty expressed as a fraction of 1/8 only if absolutely
identical language has been definitively construed in an earlier
case, if then. The estate misconception theory (the discredited
misunderstanding that a landowner retains only 1/8 of the
minerals in place, rather than a fee simple determinable, after
executing an oil and gas lease) and “the historical use of 1/8 as the
standard royalty may inform the meaning of fractions stated in
multiples of 1/8, but these considerations are not alone
dispositive,” the court emphasized. Id. at *8.

Oil and gas title examiners and others regularly faced with the
interpretation of royalty conveyances and reservations are unlikely
to take much comfort from this case, though the court’s general
approach, that intent is to be gathered from all parts of a docu-
ment, not particular words and phrases considered in isolation,
can scarcely be questioned. Clearly the words “of 1/8” (or a single
fraction that is itself a fraction of 1/8) cannot be ignored or read
as though they were “of any and all royalty” without some other
words that evince that intention, but exactly what words are
needed and in what context may often be a matter of conjecture.
Not to say that the court has done so here, but there seems a real
danger that some courts may be tempted to abuse the “holistic”
approach to double-fraction royalty interpretation to suit their
own, possibly ill-informed, suspicions of the parties’ intent.

GOOD-FAITH DEFENSE HELD AVAILABLE TO RAILROAD

COMMISSION TO AVOID LIABILITY FOR MISTAKENLY

PLUGGING WRONG WELL

In Railroad Commission v. Gulf Energy Exploration Corp.,
No. 14-0534, 2016 WL 363771 (Tex. Jan. 29, 2016), the Texas
Supreme Court considered whether the Texas Railroad Com-
mission (RRC) was entitled to assert good faith as a defense to
liability for having wrongfully plugged an offshore oil well
located on a lease belonging to Gulf Energy Exploration Corp.
(Gulf Energy).

In January 2008 the RRC, acting under chapter 89 of the
Texas Natural Resources Code, ordered American Coastal
Enterprises (ACE), the operator of a number of inactive wells off
the Texas coast in the Gulf of Mexico, including a well called the
708S-5, to plug the wells. ACE had insufficient funds for
plugging the wells, so the RRC itself undertook the responsibility
and contracted with Superior Energy Services for the work. By
that time Gulf Energy had acquired a new oil and gas lease that

included the location of the 708S-5 well and, after meeting with
RRC representatives, secured its agreement not to plug the 708S-
5. The RRC proceeded with its plan to plug other ACE-operated
wells. A few months later, Gulf Energy discovered that the 708S-5
had been plugged despite the RRC having agreed to refrain from
plugging it. A clerical error on the RRC’s part, it turned out, had
resulted in the contractor plugging the well in the mistaken belief
that it was a different well still on the plugging schedule. Id. at *2.

Gulf Energy, after obtaining legislative consent, sued the
RRC for wrongfully plugging the well, pleading both negligence
and breach-of-contract claims. Id. at *3. Based on jury findings
that the RRC had breached its agreement to postpone the plugging
and had been negligent in doing so, the trial court awarded Gulf
Energy $2.5 million in damages, and the court of appeals
affirmed. Id. at *4.

The RRC’s principal argument on appeal was that the trial
court had erroneously refused to submit to the jury a question
whether the RCC had acted in good faith. Id. at *3. If its actions
were in good faith, it asserted, any liability would be precluded by
Tex. Nat. Res. Code Ann. § 89.045, part of chapter 89, which
provides that “[t]he [RRC] and its employees and agents, the
operator, and the nonoperator are not liable for any damages
that may occur as a result of acts done or omitted to be done by
them or each of them in a good-faith effort to carry out this
chapter.” Gulf Energy, 2016 WL 363771, at *4 (first alteration in
original) (quoting Tex. Nat. Res. Code Ann. § 89.045). The
supreme court agreed that the good-faith question should have
been submitted to the jury, reversed the judgment, and remanded
the case for a new trial.

The court rejected Gulf Energy’s argument that the required
good faith should be measured by an objective standard, which it
maintained the RRC had failed to meet as a matter of law, that
would require reasonableness of the RRC’s belief that its actions
were proper. Id. at *5–6. Instead, according to the court, the
ordinary meaning of the statutory “good faith” wording requires
inquiry only into subjective state of mind. Id. at *6. “[A] good-
faith effort to carry out chapter 89,” the court held, “requires
conduct that is honest in fact and is free of both improper motive
and willful ignorance of the facts at hand.” Id. at *7. The statutory
good-faith defense, moreover, was written broadly and would
apply to both breach-of-contract and tort claims. Id. at *12.
Because the court could not say that the evidence did not
demonstrate the RRC’s willful ignorance of the facts, it remanded
the case for a determination of that question of fact. Id.

RES JUDICATA BARRED MINERAL OWNERS’ TITLE SUIT

AGAINST SURFACE OWNER

In 1989 Charles R. Merrell filed a trespass to try title suit
seeking to establish his title to 367.95 acres of land in Live Oak
County, Texas, both surface and minerals. Among the 141
defendants were Doris Fraser and G.W. Kolstad, who filed an
answer alleging ownership of one-half of the minerals in a portion
of the land by way of a reservation in a deed to the plaintiff’s
predecessor in interest. Those defendants did not appear at the
May 12, 1993, trial, however, and based on adverse possession
findings the court rendered judgment awarding Merrell title to the
property.
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In 2013, after the minerals had become valuable because of
the exploration and development of the Eagle Ford Shale, G.W.
Kolstad and William Fraser, successor to Doris Fraser’s interest,
filed suit against Mary June Owen Merrell, the successor to the
interest of Charles R. Merrell, asserting that the 1993 judgment
had not divested Kolstad and Fraser of their mineral interest
because that interest had been severed from the surface before
Merrell’s alleged adverse possession had begun. In Kolstad v.
Merrell, No. 13-14-00623-CV, 2016 WL 97741 (Tex. App.—
Corpus Christi Jan. 7, 2016, no pet. h.) (mem. op.), the court of
appeals affirmed the trial court’s summary judgment in favor of
Merrell.

Merrell had, the court explained, established all of the
elements for res judicata to apply. Id. at *5. The district court had
subject matter jurisdiction to render its judgment, and it was
undisputed that the parties to the 1993 judgment were identical to
or in privity with the parties to the 2013 suit. Id. Moreover, the
plaintiffs asserted the same factual argument that the court had
implicitly rejected in 1993. In arguing that “[f]or the doctrine of
res judicata to apply in a subsequent proceeding, the original
judgment must not be void nor contain fundamental error,” the
plaintiffs appeared to contend that the 1993 judgment was
fundamentally erroneous because it contained an unsupported
finding of fact. Id. (alteration in original). That could not over-
come the law’s policy to give finality to judgments. Id. Even if
Kolstad and Fraser were correct that Merrell’s predecessors in
title had not adversely possessed the minerals and that the 1993
judgment was incorrect, that would not create a fact issue as
to any of the elements of res judicata, the sole issue before the
court. Id.

REIMBURSEMENT FOR DRILLING COSTS PREVIOUSLY

INCURRED BY OTHERS HELD INCLUDABLE IN NON-CONSENT

RECOUPMENT UNDER OPERATING AGREEMENT

TEPCO, L.L.C. v. Reef Exploration, L.P., No. 14-14-00370-
CV, 2016 WL 354616 (Tex. App.—Houston [14th Dist.] Jan. 28,
2016, no pet. h.), decided the dispute between the “TEPCO
parties,” those who elected not to participate in the completion of
the well at issue, and the “Reef parties,” those who bore the cost
of the operation.

The TEPCO parties and the Reef parties were all owners
of working interests under a 1993 joint operating agreement
(JOA) for the Greens Lake Prospect in Galveston County, Texas
(Shallow JOA), under which several relatively shallow wells had
been drilled to produce from the Treasure Isle Field. Id. at *1. The
Shallow JOA, evidently on one of the standard forms commonly
in use, provided in article VI.B.2. that if any party declined to
participate in the drilling, reworking, deepening, or plugging back
of any well other than the initial well or any well jointly owned by
the parties or drilled at their joint expense, that party must
relinquish its interest in the well and its production until the
parties bearing the cost of the operation had recovered 600% of
“the costs and expenses of drilling, reworking, deepening,
plugging back, testing and completing” that would have been
chargeable to the non-consenting party if it had participated. Id.
at *7 n.10.

In 2006 some but not all of the owners wanted to drill a well
to test a zone below 14,600 feet, deeper than any of the existing

wells. Id. at *1. To accommodate the deeper drilling, the parties
owning the rights in the objective zone entered into a new JOA,
called the “Troon Prospect” operating agreement (Deep JOA),
superseding the 1993 agreement only as to the deeper interval and
only so long as the Deep JOA remained in effect. The joint
owners recognized the possibility that a wellbore drilled to test the
deep zone might be useful for completion and production in
shallower depths, and the new Deep JOA included a provision for
owners in shallow depths who desired to use the well in a shallow
completion to pay the deep rights owners who drilled a deep well
a “wellbore charge” based on the cost of drilling the deep well
according to the proportion that the footage of the wellbore used
for the shallow completion bore to the well’s total depth. Id. at *2.

The test well drilled under the Deep JOA was unsuccessful,
but there had been shows of gas in shallow intervals not covered
by the Deep JOA. Id. at *3. Reef Exploration, L.P. (Reef), the
operator under the Shallow JOA, which still covered depths
shallower than those below 14,600 feet, the depth to which the
deep well had been drilled, made arrangements to take over the
well and proposed completion of the well in the shallow Big Gas
Sand. The proposal mentioned the wellbore charge that would be
due those who had drilled the well, which had been negotiated
down to $6 million from more than $12.4 million that would have
been chargeable under the Deep JOA’s formula (and which
amount, if not reduced, would have made the shallow completion
uneconomical). Id. The TEPCO parties, owning 60% of the
working interest in the shallow depths, elected under the Shallow
JOA not to consent to the Big Gas Sand completion. The
completion in June 2007 resulted in a producing gas well. Id.
at *4.

A dispute ensued whether the TEPCO parties were entitled to
any of the proceeds of the well’s production. The TEPCO parties
filed suit for breach of the Shallow JOA, asserting that the
wellbore charge payable under the Deep JOA to the owners who
had paid for the deep drilling was not a cost of drilling that should
have been included in the amount used in calculating the 600%
non-consent “penalty” under the Shallow JOA. Id. If not, the
parties who participated in the completion had recovered 600% of
their costs, and the TEPCO parties were entitled to some $7.7
million in production proceeds that the participants had received
after the payout point had been reached. Id. After a bench trial, the
trial court rendered judgment for the Reef parties, finding that the
wellbore charge was includable as a cost of drilling under the
Shallow JOA notwithstanding that the Shallow JOA had not been
expressly amended. Id. at *5. The court of appeals affirmed.

The TEPCO parties acknowledged that the well’s completion
was a “subsequent operation” governed by article VI.B.2. of the
Shallow JOA and that they would have been obligated to pay their
proportionate share of the $6 million wellbore charge if they had
participated in the completion. Id. at *6. However, the completion
did not involve any drilling, they asserted, so that there were no
drilling costs to include in the Shallow JOA’s formula for
calculation of payout of the 600% of well costs the participants
were entitled to recover. Id. at *6–7. The court of appeals
disagreed. Assuming for purposes of its analysis that the proposed
operation did not involve drilling, the court pointed out that if it
was governed by article VI.B.2. of the Shallow JOA, as the
TEPCO parties acknowledged, it must have been reworking. Id.
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at *6. “[U]nder the unambiguous language of Article VI.B.2.,”
according to the court, the wellbore charge payable under the
Deep JOA constituted a cost of “reworking, deepening, plugging
back, testing and completing . . . which would have been
chargeable to [the TEPCO parties]” if they had participated in the
completion. Id. at *8 (emphasis omitted) (second alteration in
original).

GRANTEE’S MINERAL INTEREST HELD SUBJECT ONLY TO

PROPORTIONATE SHARE, NOT ALL, OF OUTSTANDING

ROYALTY INTEREST

The court in Wenske v. Ealy, No. 13-15-00012-CV, 2016 WL
363735 (Tex. App.—Corpus Christi Jan. 28, 2016, no pet. h.)
(mem. op.), construed a 2003 deed from Benedict and Elizabeth
Wenske to Steve and Deborah Ealy, conveying a 55-acre tract of
land.

At the time of the deed the Wenskes owned the land subject
to a nonparticipating royalty interest of 1/4 of the royalty,
reserved to Marian Vyvjala and Margie Novak in a 1988 deed to
the Wenskes. Id. at *1. The Wenskes’ deed to the Ealys was made
expressly “subject to” each of (1) “a reservation of an undivided
3/8ths of all oil, gas, and other minerals in and under and that may
be produced from the [land],” id.; and (2) an “exception” of an
“[u]ndivided one-fourth (1/4) interest in all of the oil, gas, and
other minerals in and under the herein described property,
reserved by [Vivjala], et al . . . in an instrument recorded in
Volume 400, Page 590 of the Deed Records of Lavaca County,
Texas, . . . reference to which instrument is here and now made
for all purposes,” id. at *2 (second alteration in original). In their
2013 petition for a declaratory judgment, the Wenskes contended
that they owned under the deed a 3/8 mineral interest free and
clear of the 1/4 interest in the royalty reserved by Vivjala and
Novak. Id. The court of appeals affirmed the trial court’s
summary judgment for the Ealys, holding that the Wenskes’
interest was burdened proportionately by the outstanding royalty
interest. Id.

The construction of the Wenske-Ealy deed would seem to be
governed, in the grantors’ favor, by Bass v. Harper, 441 S.W.2d
825 (Tex. 1969), in which the deed in question, conveying an
undivided 1/2 interest in a 90-acre tract, made the conveyance
subject to deeds in which prior grantors had reserved, in the
aggregate, 3/7 of the royalty. This meant, according to the Bass
court, that the grantee’s 1/2 interest must bear the entire burden of
the outstanding royalty interest so that the deed conveyed only
1/14 (1/2 minus 3/7) of the royalty to the grantee. In this case the
Corpus Christi court purported to distinguish Bass on the basis
that it had “dealt solely with fractional ownership of the minerals
themselves,” not about “how to apportion a separate royalty estate
that corresponds with the minerals.” Wenske, 2016 WL 363735,
at *4. Not only does this seem to be a patent misreading of Bass,
it is unclear why it would be an important distinction if true.

The court also pointed out that the deed’s description of the
previously reserved interest was incorrect, referring to it as a 1/4
mineral interest rather than 1/4 of the royalty. The court disagreed
with the Wenskes that they could be unburdened by the
outstanding royalty simply by stating that they conveyed the
property subject to the exception in the 1988 deed without
mentioning anything about royalties or stating that the prior

royalty would be borne entirely by the Ealys. Id. Why simply
stating that the conveyance was subject to the exception of the
outstanding royalty should not be sufficient to accomplish that
result, as it had been in Bass, is left unexplained.

Because the deed provided no guidance on how to apportion
the outstanding royalty interest (or at least no guidance the court
recognized), the court said, the default rule should apply: that
“ordinarily” a royalty interest is carved proportionately from
the two mineral interests. Id. (citing Pich v. Lankford, 302 S.W.2d
645, 650 (Tex. 1957)). Pich does contain an offhand statement
to that effect, without context or discussion, but in no way stands
for it.

In what seems a telling footnote, the court observed that to
the extent that the Wenskes argued that the outstanding royalty
only attached to the Ealys’ 5/8 mineral interest, it disagreed
“because that would decrease the amount of royalties Vivjala and
Novak would receive.” Id. at *4 n.4. The court’s evident belief
that it was somehow impossible for an interest consisting of 1/4
of the royalty to be carved out of a 5/8 mineral interest may
demonstrate a basic misunderstanding of the nature of royalty and
mineral interests.

This case must be considered an anomaly. Particularly in
view of the court’s failure to provide any comprehensible
explanation of its reasoning, it is difficult to regard it as authority
in the construction of deeds made subject to mineral and royalty
reservations and exceptions.

GAS PIPELINE CONDEMNATION UPHELD

The court in Allen v. Enbridge G & P (East Texas) L.P., No.
12-14-00034-CV, 2016 WL 364003 (Tex. App.—Tyler Jan. 29,
2016, no pet. h.) (mem. op.), affirmed the trial court’s judgment
confirming the condemnation by Enbridge G & P (East Texas)
L.P. (Enbridge) of a 50-foot-wide easement for a 20-inch natural
gas pipeline across John and Angela Allen’s land.

The Allens’ essential complaint on appeal was that the trial
court’s judgment, which was for the condemnation of an easement
for the transportation of natural gas “and its constituent elements,”
exceeded Texas’s statutory authorization of condemnation by
transporters of natural gas for public use. Particularly as clarified
by a handwritten footnote the trial court had added, stating that the
condemnor had the right to transport only natural gas, which may
include constituent elements of natural gas, the judgment did not
impermissibly expand the products that could be transported. Id.
at *4. The Allens also complained that the terms of the easement
the trial court had permitted, allowing it to benefit Enbridge’s
successors and assigns, made it freely assignable, contrary to law,
to someone who might use it other than for public use. Id. at *7.
To avoid such a possibility, the court of appeals modified the
judgment, clarifying that it could be assigned only to an assignee
that qualifies as a “transporter of natural gas” as statutorily
defined. Id.
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WEST VIRGINIA SUPREME COURT OF APPEALS INVALIDATES

OIL AND GAS LEASE BASED ON MISTAKE OF FACT AND

MISREPRESENTATION AND COMPELS ARBITRATION FOR THREE

OTHER LEASES

The West Virginia Supreme Court of Appeals has affirmed
in part and reversed in part a trial court decision in which various
defendants sought to compel a mineral owner to arbitrate his
claims for damages and declaratory relief under the arbitration
provisions in four different oil and gas leases. See Chesapeake
Appalachia, L.L.C. v. Hickman, 781 S.E.2d 198 (W. Va. 2015).
In Hickman, the court held that the trial court had failed to fully
analyze the enforceability of the leases’ arbitration provisions in
light of the Federal Arbitration Act (FAA), 9 U.S.C. §§ 1–14, but
it affirmed the trial court’s decision to invalidate one of the four
leases at issue because it lacked consideration and was obtained
as a result of mistake of fact and misrepresentation. The court also
affirmed a trial court order that one of the lessees must pay a
bonus to the mineral owner as consideration for another of the
leases, so that the arbitration clause in that lease would be
enforceable. The court ruled that issues relating to the other two
leases should be referred to arbitration, but that three parties could
not be compelled to arbitrate claims under an arbitration provision
in a lease that none of them had signed.

On December 19, 2001, Cecil Hickman and his three siblings
(collectively, the Hickmans) granted an oil and gas lease to The
Canton Oil and Gas Company (Canton) for a tract of land that
they owned in Ohio County, West Virginia. Hickman, 781 S.E.2d
at 204 n.3. While this lease was still within its primary term,
William Capouillez, who had worked with the Hickmans as a
consultant in negotiating the lease with Canton, approached the
Hickmans about an opportunity for a new oil and gas lease, this
time with Great Lakes Energy Partners, LLC (which is now Range
Resources-Appalachia, LLC (Range)). Capouillez runs a consult-
ing business and is a geologist, not a lawyer. Three of the
Hickmans and Capouillez met with Range and signed a new oil
and gas lease, with a five-year primary term, effective from
December 21, 2005 (the “First Lease”). Cecil was named in the
First Lease as one of the lessors, but he was not at the meeting and
did not sign the lease. Capouillez signed the First Lease, where he
was identified as a “consultant.” The First Lease contained an
arbitration clause. A memorandum of lease for the First Lease was
also prepared, in which Cecil was named as one of the lessors.
Cecil did not sign the memorandum, but his siblings did, and it
was recorded in the Ohio County Clerk’s office. Id. at 204–06.

In July 2006, Range sent another oil and gas lease to Cecil
(the “Second Lease”), which had terms identical to the First
Lease, including an arbitration clause, and a new memorandum of
lease, which Cecil signed but did not date. The notary public
acknowledged his signature on July 19, 2006. Sometime later,
Capouillez signed the Second Lease as “consultant” and someone
else filled in the effective date of the Second Lease as being July

19, 2006, the date Cecil’s signature was acknowledged. Range
recorded the new memorandum of lease, but in the wrong county.
Id. at 206. On October 19, 2010, Range assigned the First Lease
and the Second Lease to Chesapeake Appalachia, L.L.C. (Chesa-
peake). Id.

Since the primary term of the First Lease expired on Decem-
ber 21, 2010, Chesapeake needed a new lease to replace it (the
“Third Lease”). On January 5, 2011, the Hickmans met with a
landman working for a Chesapeake leasing agent and jointly
signed the Third Lease, which also contained an arbitration
clause. Id. at 206–07. The landman paid the Hickmans each
$10.00 as consideration for the Third Lease and gave each of
them an order of payment for $179,710.00 to be paid within 90
days so long as Chesapeake confirmed the Hickmans’ title to its
own satisfaction. Id. at 207. Later that month, the landman
contacted the Hickmans and told them that, since the Second
Lease was still within its primary term, Cecil would have to be
removed as a lessor from the Third Lease or else Chesapeake
would pay no bonus to any of the Hickmans. Id. at 207–08. The
landman proposed that Cecil sign a different lease (the “Fourth
Lease”). Cecil claimed that he felt like he had no choice but to
sign the Fourth Lease and that he was under significant duress. Id.
at 208. Cecil signed the Fourth Lease on March 7, 2011, but it
was made effective from February 15, 2011. Id. at 208 & n.9. The
Fourth Lease also contained an arbitration provision. Cecil was
not paid a bonus for signing the Fourth Lease and he claimed that
he actually received no consideration for signing it, but after he
had signed, Chesapeake did pay the bonus to his three siblings. Id.
at 208.

On January 5, 2012, Cecil sued Capouillez and his consulting
business, Range, Chesapeake, Chesapeake’s leasing agent, and the
landman, seeking a declaration that the Third Lease was the only
lease in effect as to his interest, that the First Lease was expired,
that he was never bound by the Second Lease, and that the
Fourth Lease was invalid. Id. He also wanted damages (1) from
Capouillez and his consulting business for negligence, incompe-
tence, and breach of fiduciary duty for failing to ensure that all
four of the Hickmans were bound by the First Lease; (2) from
Range for altering the effective date of the Second Lease and for
slandering his title by recording the memorandum of the Second
Lease; (3) from Chesapeake’s leasing agent and its landman for
fraudulently inducing him to sign the Fourth Lease; and (4) from
Chesapeake for outrage, slander of title, wrongful handling of its
leases, and breach of the implied covenant of good faith and fair
dealing. Id. at 209.

All of the defendants asked the trial court to dismiss Cecil’s
lawsuit and compel him to arbitrate his claims. Cecil responded
that all of the arbitration provisions in the leases were either
expired or unenforceable. Id.

The trial court ordered that all of the parties must arbitrate
their claims under the arbitration provision of the Third Lease,
including Range, Capouillez, and Capouillez’s consulting busi-
ness, even though none of them signed the Third Lease. Id. at
209–10. The trial court invalidated the Fourth Lease because
Cecil had signed it based upon mistakes of fact and misrepresenta-
tion and the Second Lease because there was no meeting of the
minds between Cecil and Range over the effective date, and it
ruled that the First Lease had expired by its own terms. Id. at 210.
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The trial court also ordered Chesapeake to pay Cecil $179,710.00
as his bonus for signing the Third Lease along with any royalties
due under the Third Lease. All of the defendants appealed. Id.

The supreme court affirmed the trial court’s decision that the
Fourth Lease had been acquired through mistake of fact and
misrepresentation and was unenforceable, and that it further failed
because Cecil had received no consideration for granting it. Id. at
215–16. It also affirmed that Chesapeake must pay Cecil the
bonus provided for in the Third Lease if it wanted to compel Cecil
to arbitration, but it reversed the trial court’s order that Chesa-
peake must pay royalties to Cecil arising under the Third Lease
because such an order presumed the existence of a valid lease,
which was a matter that falls within the scope of the lease’s
arbitration provision. Id. at 220.

The court reversed the trial court’s ruling that Range,
Capouillez, and Capouillez’s consulting business must arbitrate
their claims under the Third Lease. Id. at 217. The court recog-
nized that there are five theories under which a signatory to an
arbitration agreement can bind a non-signatory (incorporation by
reference, assumption, agency, veil-piercing/alter ego, and
estoppel), but it found no evidence in the record that supported
the conclusion that Range, Capouillez, or Capouillez’s consulting
business had been so bound. Id. The court also reversed the trial
court’s decision that the First Lease was expired and that the
Second Lease was invalid because the trial court had failed to
analyze whether the arbitration provisions in those two leases
were enforceable under the FAA. Id. at 221–22. Rather, the trial
court had jumped over this step and ruled on issues that, if the
arbitration provisions were valid, should have been submitted to
arbitration. It also noted that, technically, the trial court should
have analyzed the Fourth Lease under the FAA, but that no party
had sought to compel arbitration under the provision in that
particular lease, so such analysis was superfluous to the decision.
See id. at 214.

JUDICIAL POWER TO REGULATE PRACTICE OF LAW DOES

NOT BAR ARBITRATION OF CLAIM OF UNAUTHORIZED

PRACTICE OF LAW UNDER PROVISION IN OIL AND GAS

LEASE

The West Virginia Supreme Court of Appeals has held that
a claim that a geologist who engaged in the business of
negotiating oil and gas leases on behalf of mineral owners had
engaged in the unauthorized practice of law could be referred to
arbitration under the arbitration provision of an oil and gas lease.
See Geological Assessment & Leasing v. O’Hara, 780 S.E.2d 647
(W. Va. 2015). In O’Hara, the court overruled a trial court
decision that such referrals to arbitration were void as against
public policy.

William Capouillez negotiated oil and gas leases on behalf of
mineral owners, even though he is not a lawyer; he is a geologist
who runs a consulting business called Geological Assessment &
Leasing (Capouillez is also a party to the Hickman case reported
above). Id. at 649. In some cases, Capouillez would sign a
representation agreement with the mineral owner under which he
would represent the mineral owner for six months. He claims that
he destroyed such agreements after six months had passed. Id.

The mineral owner did not pay Capouillez directly for his
services; instead, the lease negotiated by Capouillez would
include a provision under which Capouillez would be entitled to
a share of the bonus, delay rentals, and royalty payable under the
lease, which the lessee would be required to pay directly to
Capouillez. Id. Capouillez, or his company, would be identified
as a “consultant” for the mineral owner in the lease and
Capouillez would sign the lease himself. The lease would provide
that its terms could not be modified without Capouillez’s consent.
The lease would also contain an arbitration provision. Id. at
649–50.

Three different lawsuits were filed against Capouillez and his
company by mineral owners seeking a declaration that
Capouillez’s actions constituted the unauthorized practice of law,
that his fees were unfair and void as against public policy, and that
his representation agreements were unenforceable. Id. at 650–51.
The mineral owners also wanted the provisions allowing
Capouillez to receive a share of the bonus, delay rentals, and
royalty payable under the leases to the mineral owners to be
invalidated and any money already paid to Capoulliez to be
disgorged and returned to the mineral owners. Id. at 651.
Capouillez moved to dismiss each of the lawsuits and to compel
arbitration under the arbitration provision contained in each of the
leases. The mineral owners responded by attacking the arbitration
provisions as void because they had been negotiated into the
leases through the unauthorized practice of law. Id.

The trial court found that Capouillez, as a signatory to each
of the leases, could enforce the arbitration provisions in the leases
and that the mineral owners’ claims to void certain lease
provisions fell within the scope of the arbitration provisions, but
then it determined that a claim alleging the unauthorized practice
of law could not be submitted to arbitration because the judiciary
has the inherent power to regulate the practice of law and neither
an arbitration provision nor the Federal Arbitration Act (FAA), 9
U.S.C. §§ 1–14, could deny that power to the judiciary. O’Hara,
780 S.E.2d at 651.

Capouillez appealed and the supreme court reversed the trial
court’s decisions because the trial court’s decisions were
preempted by the FAA. Under the FAA, a court cannot avoid
enforcing an arbitration provision unless there are grounds to
revoke the entire contract. Id. at 652 (citing 9 U.S.C. § 2). Since
the trial court had determined that West Virginia law would not
permit a claim for unauthorized practice of law to be referred to
arbitration, the trial court had targeted the validity of the
arbitration provisions of the leases only, rather than analyzing
whether the arbitration provisions were themselves valid. Id. The
court remanded the case to the trial court with instructions that
the trial court must determine whether the arbitration provisions
are valid under West Virginia law or unenforceable under
some general principle of West Virginia contract law, such as
unconscionability or fraud. Id. at 653.
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ADVERSE POSSESSION AND PRESCRIPTIVE EASEMENT

CLAIMS FOR CONTINUED USE OF HAUL ROAD DENIED BY

WYOMING SUPREME COURT

In Wyo-Ben, Inc. v. Van Fleet, 2015 WY 146, 361 P.3d
852, the Wyoming Supreme Court affirmed the district court’s
finding that appellants Wyo-Ben, Inc. (Wyo-Ben) and M-I, LLC
(M-I) failed to prove their claims for adverse possession and
prescriptive easement over a portion of a road across the corner
of appellee Boyd Van Fleet’s property that had long been used in
conjunction with the appellants’ bentonite mining operations.

Van Fleet acquired a parcel of real property about five miles
east of Greybull in the Potato Ridge area of Wyoming’s Big Horn
County in 2004. Id. ¶¶ 1, 15. At the time of purchase, Van Fleet
was aware there was a haul road near his land used by Wyo-Ben
and M-I to support their nearby bentonite mining operations, but
was unaware that the road crossed a portion of his land until a
survey of his property was conducted around 2010. Id. ¶ 15. At
that point, Van Fleet attempted to negotiate a fee to allow Wyo-
Ben to continue to use the haul road, but the two parties could not
come to terms. Thereafter, Van Fleet gave Wyo-Ben and M-I
notice of criminal trespass. Id. ¶ 16. The haul road “was Wyo-
Ben’s sole access to its mining claims south of Van Fleet’s
property, at least for trucks large enough to haul bentonite in
commercially reasonable quantities.” Id. ¶ 6.

In separate suits that were later consolidated, both Wyo-Ben
and M-I sued Van Fleet in the district court for Big Horn County,
asserting similar claims for adverse possession and prescriptive
easement. Id. ¶ 17. However, “M-I’s claims for adverse posses-
sion and prescriptive easement required either the use of ‘tacking’
of or some other basis to rely upon Wyo-Ben’s alleged continued
use . . . .” Id. Van Fleet answered and asserted counterclaims for
ejectment, an order quieting title, and an injunction prohibiting
the appellants from using the portion of road on his property,
among other counterclaims. Id. After a bench trial, the district
court ordered that “title in the subject property was quieted in
favor of Van Fleet, that Van Fleet’s claim for ejectment was
granted, and that Wyo-Ben and M-I [were] permanently enjoined
from traversing or entering Van Fleet’s property without his
express permission.” Id. ¶ 18.

On appeal, the Wyoming Supreme Court considered whether
the appellants had met their burden of proving the elements of
their claims for adverse possession and prescriptive easement. Id.
¶ 2. Wyo-Ben acquired a mining lease covering the area of Van
Fleet’s property in 1970. Under the lease, Wyo-Ben constructed
a road on the property to facilitate the mining and hauling of
bentonite. Id. ¶¶ 3–5. Although mining on the property ceased in
1973 and Wyo-Ben’s lease expired, Wyo-Ben continued to use a
road over the property to haul bentonite from off-property mining
claims. Id. ¶ 6. Wyo-Ben did not acquire a new easement over
what is now Van Fleet’s property and, apparently, did not ask
permission to continue to use the road. Id.

Over the years, the haul road was used extensively by Wyo-
Ben and later by both Wyo-Ben and M-I. As Wyo-Ben pointed
out, its use of the road was obvious—its contractors hauled
bentonite in large semi-trucks, maintained the road, cattle guards,
and culverts, and placed signs on portions of the roadway for the
benefit of those using it. Van Fleet added that the road was used
by the public and Wyo-Ben did not attempt to prevent anyone
from using it. Moreover, Van Fleet indicated that the road was a
benefit to all who used it, including himself and his predecessors.
Id. ¶¶ 8–12.

With this background, the court examined the elements
of adverse possession. “To establish adverse possession, [the
claimant] must demonstrate actual, open, notorious, exclusive, and
continuous possession of the disputed parcel which is hostile and
under claim of right or color of title.” Id. ¶ 21 (alteration in
original) (quoting Ruby River Canyon Ranch, Ltd. v. Flynn, 2015
WY 74, ¶ 10, 350 P.3d 748). “Possession must be for the
statutorily prescribed period of ten years.” Id. (citing Ruby River,
2015 WY 74, ¶ 10; Wyo. Stat. Ann. § 1-3-103). The court limited
its analysis of the appellants’ adverse possession claim to the
element of hostility. Id. ¶ 25. With regard to that element, the
court found that Wyo-Ben constructed the haul road with
permission, under a mining lease, and that its use of the road had
remained permissive throughout the years. Id. ¶ 26. The court did
not find that Wyo-Ben had changed its permissive use of the road
into hostile use by disavowing the true owner’s title, giving
express notice, or otherwise engaging “in the kind of unequivocal
conduct sufficient to constitute actual notice of its hostile
possession.” Id. ¶ 31. As a result, the court upheld the district
court’s ruling on the adverse possession claim. Id.

Next, the court examined the elements of prescriptive
easement: “1) proof of adverse use; 2) claim of right under title or
claim of right; 3) use which puts the owner of the subservient
estate on notice of his claim; and 4) continuous and uninterrupted
use for at least ten years.” Id. ¶ 32 (footnote omitted) (quoting
Powder River Ranch, Inc. v. Michelena, 2005 WY 1, ¶ 9, 103
P.3d 876). As with the adverse possession claim, the court found
that the appellants did not “meet their burden of proving that their
use was sufficiently hostile and adverse to unequivocally bring
home the nature of their claim to any owner of the land up to Van
Fleet.” Id. ¶ 35. As a result, the court upheld the district court’s
ruling on the prescriptive easement claim. Id. ¶ 36.

The court noted that “[a]lthough it is remarkable that at some
time in the past, Wyo-Ben staked its ability to develop valuable
mineral resources on such fragile theories, rather than obtaining
an easement by agreement or condemnation, that is what
happened.” Id.

WYOMING’S SELF-BONDING PROGRAM UNDER SCRUTINY

AFTER ARCH BANKRUPTCY PETITION

On January 11, 2016, Arch Coal, Inc. (Arch), the nation’s
second-largest coal mining company, filed for Chapter 11
bankruptcy in the U.S. Bankruptcy Court for the Eastern District
of Missouri. See In re Arch Coal, Inc., No. 4:16-bk-40120
(Bankr. E.D. Mo. filed Jan. 11, 2016). Prior to Arch’s filing, the
Wyoming Department of Environmental Quality (WDEQ)
determined that Arch still qualified for Wyoming’s self-bonding
program based on its financials and the fact that the guarantor of
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Arch’s self-bonds is a privately held subsidiary. See Dan Cepeda,
“Wyoming: No Problems with Arch Coal Mine Bonding,”
Billings Gazette (Dec. 23, 2015). Self-bonding is a program that
allows mining companies to pay for future reclamation costs
without having to post reclamation bonds, provided companies
meet certain financial criteria. See Wyo. Rules & Regs. ENV
LQC ch. 11, §§ 1–7. The WDEQ also determined that Peabody
Energy, Inc. qualified for the self-bonding program, despite
similar financial concerns to those facing Arch. See Mark Wilcox,
“Peabody Gets Wyoming Nod for Self-Bonding,” Wyo. Bus. Rep.
(Dec. 23, 2015).

In response to the WDEQ’s determination that Arch still
qualified for self-bonding, the Powder River Basin Resource
Council (PRBRC) and Western Organization of Resource
Councils (WORC) filed a citizen complaint on December 16,
2015, with both the WDEQ and the Office of Surface Mining
Reclamation and Enforcement (OSMRE), arguing that Arch had
not set aside sufficient funds for reclamation. See WORC,
“WORC, Powder River File Complaint on Arch’s Wyoming
Mining Operations” (Dec. 16, 2015), http://www.worc.org/worc-
powder-river-file-citizens-complaint-on-archs-wyoming-mining-
operations/. Although the State responded that Arch had met its
bonding requirements and remained in compliance with its mining
permits, the OSMRE was not convinced. See Cepeda, supra.

The OSMRE ordered the WDEQ to conduct an investigation
of Arch’s reclamation obligations and also those of Alpha Natural
Resources, Inc. (Alpha), another coal mining company that filed
for bankruptcy in 2015. See Vol. XXXII, No. 4 (2015) of this
Newsletter. In separate “ten-day notice” letters sent January 21,
2016, to the WDEQ, the OSMRE expressed concern that the State
may be allowing the two companies to operate in violation of the
Surface Mining Control and Reclamation Act (SMCRA), 30
U.S.C. §§ 1201–1328, and the Wyoming Environmental Quality
Act, Wyo. Stat. §§ 35-11-101 to -2001. Although the WDEQ
originally had 10 days to respond to the OSMRE’s letters, the
OSMRE agreed to extend the WDEQ’s deadlines to February 22
for Arch’s reclamation bonding and until February 12 for Alpha’s
reclamation bonding. See Mead Gruver, “Feds Give Wyoming
More Time on Coal Mine Bonding Inquiries,” Assoc. Press
(Feb. 3, 2016).

WYOMING SET TO RECEIVE FEDERAL ABANDONED MINE

RECLAMATION FUNDS

One piece of good news for Wyoming’s coal industry is that
the State may now apply for $242 million in federal abandoned
mine reclamation funds. See Laura Hancock, “Wyoming in Line
for $242 Million in Mine Money,” Billings Gazette (Dec. 15,
2015). President Barack Obama signed the Fixing America’s
Surface Transportation Act on December 4, 2015, which included
a provision enabling Wyoming to apply for its full share of the
abandoned mine reclamation funds. See Pub. L. No. 114-94,
div. D, tit. XLIII, § 43001, 129 Stat. 1312 (2015) (amending 30
U.S.C. § 1240a(h)). The money comes from the abandoned mine
land program established with the passage of the Surface Mining
Control and Reclamation Act of 1977 (SMCRA), 30 U.S.C.
§§ 1201–1328. Pursuant to SMCRA, mining companies pay a fee
on every ton of coal produced in the United States, which pays for
the program. See id. § 1232(a) (establishing fee).

Although half of the fees were supposed to go to the state
from which they had originated, see id. § 1232(g)(1)(A),
Wyoming has lost out on its share of fees in previous years as a
result of a $15 million annual cap placed on distribution of such
fees by Congress in 2012. See Moving Ahead for Progress in the
21st Century Act, Pub. L. No. 112-141, div. F, tit. I, subtit. C,
§ 100125, 126 Stat. 405 (2012) (amending 30 U.S.C. § 1240a(h));
see also Laura Hancock, “Wyoming Delegation Explains Behind-
the-Scenes Work for Abandoned Mine Money,” Billings Gazette
(Dec. 20, 2015). Wyoming’s congressional delegation, however,
successfully worked to restore the money in 2015. See Hancock,
supra. The Wyoming legislature will be responsible for deciding
how the abandoned mine reclamation funds will be used. Id.

WDEQ CONSIDERS APPLICATION FOR RAMACO’S BROOK

MINE COAL PROJECT

Despite the poor outlook for coal development in Wyoming,
at least one company appears to be moving forward to obtain a
permit for a new coal mine in the Powder River Basin. Ramaco
Wyoming Coal, LLC (Ramaco), looks to establish the Brook
Mine, a surface and highwall coal mine to be located ap-
proximately six miles north of Sheridan, Wyoming. Pursuant to
chapter 6, section 2(m) of the Wyoming Air Quality Standards
and Regulations, the Division of Air Quality of the Wyoming
Department of Environmental Quality (WDEQ) has proposed to
approve Ramaco’s permit application. Copies of the permit
application, the Agency’s analysis, and the public notice are
available at the WDEQ’s website. See WDEQ, “Public Comment
Period for Application A0001224” (Dec. 23, 2015), http://content.
govdelivery.com/accounts/WYDEQ/bulletins/12c7738.
Comments on Ramaco’s permit application were due on January
22, 2016. The Agency is currently making a final determination
on the application.

Even with approval of its permit application, however,
questions remain about Ramaco’s ability to develop the Brook
Mine project. Ramaco is tied up in litigation in Sheridan County
District Court with Big Horn Coal Co. over access to the project.
See Benjamin Storrow, “Ramaco Coal Mine Planned Near
Sheridan Caught in Legal Limbo,” Casper Star Trib. (Oct. 28,
2015). Ramaco’s corporate website indicates that the company is
going through corporate restructuring, so Ramaco’s plans to
continue litigation and pursue its Brook Mine project are unclear.
See http://www.ramacollc.com/.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOMING SUPREME COURT INTERPRETS SURFACE USE AND

WATER DISPOSAL CONTRACT PROVISIONS AS PERSONAL AND

NOT SERVITUDES RUNNING WITH THE LAND

In Pennaco Energy, Inc. v. KD Co., 2015 WY 152,
363 P.3d 18, the Wyoming Supreme Court determined whether
the obligations of parties to original surface and water use
agreements could be enforced only against assignees of the rights
under those agreements. When developing coalbed methane on its
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gas leases, Pennaco Energy, Inc. (Pennaco) entered into several
agreements with surface owners of the lands covered by those
leases, which owners were the predecessors to the parties in these
cases. The agreements required Pennaco to pay damages for its
surface use and, upon termination of its operations, to restore the
surface. Another set of agreements concerned water disposal
matters. Both the surface use and water disposal agreements
required annual payments by Pennaco. Pennaco developed its
leases and made the annual payments as required under the
agreements. Id. ¶¶ 5–7.

In 2010 Pennaco sold to CEP-M Purchase, LLC (CEP-M) a
portion of its oil and gas interests underlying lands covered by the
agreements. Pennaco assigned its oil and gas leases and surface
agreements, but reserved the deep rights, the right of access to the
surface to develop those deep rights, and surface rights to allow
it to complete plugging and abandoning certain wells. The
assignment also allowed Pennaco to complete, plug, and abandon
wells at CEP-M’s expense, should CEP-M fail to do so. Id. ¶ 8.
CEP-M then assigned its interests to High Plains Gas, Inc., which
produced the wells. Id. ¶ 9. At the time of the assignment,
Pennaco had reclaimed a number of wells and a road covered by
the surface agreements. Following Pennaco’s assignment, no
further payments were made to the surface owners. Id. ¶ 10.

In suits for breach of contract brought separately by the
surface owners against Pennaco, the district court granted
summary judgment against Pennaco, finding that it remained
liable under the contracts. Id. ¶ 12.

In its appeal to the Wyoming Supreme Court, Pennaco argued
that its covenants under the surface and water agreements were
covenants running with the land and that upon its assignment of
the agreements, it ceased to have privity of estate with the
landowners, thus releasing Pennaco from any liability. Id. ¶ 3. The
supreme court discussed at length traditional contract law that
assignment of contract rights by one party to a contract does not
absolve that party from breach of contract claims by the other
party, unless the agreement so provides, the other party agrees to
release the assigning party from its obligations, or the obligations
are clearly servitudes that run with the land.

Elements of these agreements that the court found made the
obligations personal to Pennaco included: (1) the obligations had
a stated term, i.e., for the length of the leases, making them
different from a servitude; (2) while the agreements were binding
on successors and assigns of the parties, they did not provide that
an assignment of the agreement terminated Pennaco’s duties;
(3) the agreements provided that Pennaco would make annual
payments until all wells were abandoned or the lands were
reclaimed, potentially extending beyond the gas lease terms;
(4) the obligations of Pennaco were not related to the last
assignee’s ownership of the gas leases and could be performed
apart from any gas production by the last assignee; (5) each
contract specified that Pennaco’s rights ended when its
obligations ended; (6) the obligation of Pennaco to make annual
payments and reclaim the land were found by the court to be
“logically connected to the obligor’s financial ability and
willingness to fulfill those responsibilities”; (7) Pennaco was
referred to in the agreements as “operator” versus “landowner,”
implying a personal obligation rather than one based on servitude;
(8) Pennaco’s obligations to make annual payments and reclaim

are “logically connected with the entire contract and project,” not
with the last assignee’s use of the property; (9) one of the surface
agreements provided that the covenants made by Pennaco were
“covenants running with the surface ownership.” Id. ¶¶ 38, 41.
The court found significant the failure of the agreements to
provide that “the covenants made by the operator pass with
ownership of the mineral interest such that the original mineral
owner’s obligation to perform the covenants terminates upon
assignment.” Id. ¶ 38.

The court said the fact that two of the agreements expressly
provided that the terms were binding upon successors and assigns
of the parties was not dispositive of the issue of whether they were
covenants running with the lands. Id. ¶ 62.

Perhaps the most essential factor relied on by the court was
that the covenants to continue making payments until the end of
the contract and to perform reclamation can only be performed by
a party financially capable of performing them and, although not
specifically stated, Pennaco was likely the only party financially
able to perform these covenants. Id. ¶ 69.

The court reiterated that one of the surface agreements
specified that Pennaco’s rights terminated upon default or when
its rights to produce gas terminated, but it did not provide that
Pennaco’s obligations terminated at the time its rights did. Id.
¶ 64. In the end, the court held that “[a]bsent an express provision
stating a party’s obligations end upon assignment of a surface use
agreement like the ones in this case or a release by the surface
owner, the party originally obligated under the agreement remains
liable.” Id. ¶ 45.

The court offered this advice to any party wanting to protect
itself against breach of covenant claims for failure by a contract
assignee and its successors to perform obligations required by the
original assignor of a contract: “An operator may be discharged
from obligations it assumes in a surface or water storage
agreement either by including an exculpatory clause excusing it
from further liability after assignment or by novation, in which it
transfers its duties to a third party with the landowner’s consent.”
Id. ¶ 74.
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LITIGATION CONCERNING THE TRANS MOUNTAIN PIPELINE

EXPANSION CONTINUES

The City of Burnaby, located on Canada’s Pacific coast in the
province of British Columbia, has initiated a significant amount
of litigation since Kinder Morgan Canada’s Trans Mountain
Pipeline ULC (Trans Mountain) filed a proposal in December
2013 with Canada’s National Energy Board (NEB) to “twin” its
existing Trans Mountain pipeline system, which terminates in
Burnaby, and perform related construction.

In the most recent decision, Burnaby (City) v. Trans Moun-
tain Pipeline ULC, 2015 BCSC 2140, the City found no more
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purchase than in previous decisions (of the NEB, British Colum-
bia’s Supreme Court and Court of Appeal, and the Federal Court
of Appeal) for arguments challenging the extent of federal
jurisdiction over the interprovincial pipeline. The British Colum-
bia Supreme Court declined jurisdiction on the basis of abuse of
process, holding that the City sought the same relief that the NEB
and the Federal Court of Appeal (through a decision denying
leave to appeal) had previously declined to grant. Id. para. 49.

The court also ruled against the City on the relevant
constitutional questions in additional reasons, issued in the event
that the court’s decision not to take jurisdiction is overturned on
appeal. The constitutional questions concern the paramountcy of
federal jurisdiction over the pipeline as an interprovincial
undertaking pursuant to section 91(29) (read with section
92(10)(a)) of Canada’s Constitution Act, 1867 and, relatedly,
interjurisdictional immunity (i.e., the immunity of a protected core
of exclusive federal jurisdiction from being trenched upon by
provincial law). See Burnaby, 2015 BCSC 2140, paras. 59, 78.

The chain of decisions leading to Burnaby stretches back to
an order the NEB granted in 2014 requiring Trans Mountain to
complete a number of engineering studies within Burnaby by
December of that year. See id. para. 24. These related to a
possible change to the pipeline’s corridor, proposed in response
to community feedback, that would result in the pipeline running
through a local protected area, the Burnaby Mountain Conserva-
tion Area. The mandated studies required Trans Mountain to cut
down trees, clear vegetation, drill boreholes, and operate heavy
machinery.

The City refused consent for Trans Mountain to enter City
lands and enforced its traffic and parks bylaws in a manner that
“attempted to thwart or frustrate Trans Mountain in conducting
the engineering studies.” Id. After the NEB ruled in August 2014
that, under Canada’s National Energy Board Act (NEBA), R.S.C.
1985, c. N-7, Trans Mountain could conduct its work without the
City’s consent, the City did not appeal, but cited some of the
Trans Mountain workers for bylaw violations. Burnaby, 2015
BCSC 2140, paras. 26, 27.

Since that time, a complex procedural history unfolded,
whose full detail is not recounted here. In brief:

• The NEB ruled that certain of the City’s bylaws
were constitutionally inoperative to the extent that they
impaired Trans Mountain in doing things authorized by
the NEBA, and the Federal Court of Appeal denied leave
to appeal from that decision;

• The City unsuccessfully sought an interlocutory injunc-
tion to enjoin Trans Mountain from violating its bylaws;
a single justice of the British Columbia Court of Appeal
denied leave to appeal from that decision; and a three-
member division of the appellate court declined, on
grounds of mootness, to vary the denial of leave as the
engineering work that triggered the injunction applica-
tion had been completed. However, the three-member
panel also added that it remained open for Burnaby to
proceed in the British Columbia Supreme Court on the
application for a declaration based on the constitutional
jurisdictional issues.

Id. paras. 33–37. In Burnaby, the court ruled on the City’s
application for such declarations.

As noted, the court declined jurisdiction to determine the
application. While expressing a general reluctance to decline to
address constitutional questions, the court was concerned that any
other result in the case might have yielded an “unworkable and
likely chaotic” result. Id. para. 44. The court asked, rhetorically:

If this Court addresses the constitutional questions,
and comes to the opposite result of that reached by the
NEB on essentially the same questions, what is the
result? Does Trans Mountain brandish the NEB ruling
and Burnaby pull this Court’s ruling out of its pocket
when they confront one another on Burnaby Mountain?

Id.

In the alternative, the court also ruled against the City, as
indicated, on the substance of the constitutional issues. It con-
cluded that the doctrines of federal paramountcy and interjuris-
dictional immunity meant “that Burnaby’s bylaws can have no
application so as to impede or block the location of the Pipeline
or the studies needed to determine its location.” Id. para. 75. The
court also observed that “[i]f the NEB did not have the power to
overrule the interests of NEB intervenors as to the location of
pipelines, and the related preparatory studies, virtually no pipeline
could ever be built.” Id. para. 67.

The City was ordered to pay Trans Mountain’s legal costs. Id.
para. 89. It has announced that it will appeal the Burnaby
decision. See Brian Morton, “Burnaby’s Battle with Kinder
Morgan Heads to Appeal Court,” Vancouver Sun (Nov. 24, 2015).

On January 13, 2016, the British Columbia Supreme Court
issued its decision in the case of Coastal First Nations v. British
Columbia (Environment), 2016 BCSC 34. It found that the
province of British Columbia must issue its own environmental
decision and consult First Nations on another proposed pipeline
project, the Northern Gateway Pipeline, rather than simply relying
on the federal review and consultation process. The court
distinguished the case from Burnaby based on the fact that in
Burnaby, the city’s bylaws were effectively attempting to prohibit
the expansion of the pipeline despite the NEB having been
granted explicit jurisdiction over such matters. Id. para. 64.
Conversely, in Coastal, the court found that the province has a
valid right to enact an environmental protection regime and other
laws within its jurisdiction that do not amount to a prohibition
related to a project that is within federal jurisdiction or impair or
create an operational conflict with a federal approval. Id. para. 65.
Instead, it found that an analysis of provincial laws in the context
of interjurisdictional issues should only be undertaken after any
conditions in respect of the project are issued by the province
pursuant to its legislation. Id. para. 74. While the distinction made
between the two cases by the court in Coastal attempts to
reconcile the issue of overlapping jurisdiction in Canada, it is
expected that both Burnaby and Coastal will have a significant
impact on future cases related to the interplay between federal,
provincial, and municipal jurisdiction over interprovincial
projects.
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REGULATORY APPEALS BY FIRST NATIONS REQUIRE

EVIDENCE OF SPECIFIC IMPACT ON RIGHTS

Overview

The Alberta Court of Appeal, in O’Chiese First Nation v.
Alberta Energy Regulator, 2015 ABCA 348, dismissed two
applications by the O’Chiese First Nation seeking permission
to appeal decisions by the Alberta Energy Regulator (AER)
approving certain applications made by Shell Canada Limited
(Shell). This decision is important as it establishes that requests
for regulatory appeals will not be granted merely because the
decision at issue involves development on treaty lands. Rather,
specific evidence is needed to demonstrate the party seeking to
appeal is directly and adversely affected by the decision.

Background

In Alberta, and some other parts of Canada, First Nations
have treaty-protected rights to hunt, fish, and trap game on the
lands covered by the treaty. See Alberta Natural Resources Act,
S.C. 1930, c. 3, § 12. The Crown has a duty to consult First
Nations peoples in respect of development on Crown lands and,
where appropriate, accommodate their rights to such land in
instances where development might adversely impact potential
treaty rights. This duty to consult and accommodate also exists
with respect to those lands not subject to a treaty if the First
Nation can establish a historical use of the land. See Haida
Nation v. British Columbia (Minister of Forests), 2004 SCC 73;
Taku River Tlingit First Nation v. British Columbia (Project
Assessment Director), 2004 SCC 74; Mikisew Cree First Nation
v. Canada (Minister of Canadian Heritage), 2005 SCC 69.

The O’Chiese First Nation is an Indian Band as set out in the
Indian Act, R.S.C. 1985, c. I-5, and holds reserve lands in
Alberta. It is a Treaty 6 Nation and also has the right to
consultation within a broader area known as the O’Chiese First
Nation Consultation Area (OCFNCA).

In October 2014 and February 2015, Shell applied for certain
licenses and approvals from the AER that would give Shell
authorization to use certain public lands within the OCFNCA. In
respect of both applications, the Government of Alberta, through
its Aboriginal Consultation Office, determined Shell conducted
sufficient Crown consultation with the O’Chiese First Nation to
discharge its duty to consult in all instances where it arose. The
AER issued approvals to Shell for both applications (the
“Approvals”). The O’Chiese First Nation filed requests pursuant
to the Responsible Energy Development Act, S.A. 2012,
c. R-17.3, for the AER to conduct regulatory appeals of the
Approvals, submitting that it was “directly and adversely
affected” by the decisions to grant the Approvals. See O’Chiese,
2015 ABCA 348, paras. 6–20.

On July 9, 2015, the AER dismissed the O’Chiese First
Nation’s request to appeal the granting of the Approvals on the

basis that it failed to establish its rights would be directly and
adversely affected by the decisions. Id. para. 21. The AER noted
that the O’Chiese First Nation had, in fact, adduced no evidence
as to how its treaty rights would be impacted by the decisions. Id.
The O’Chiese First Nation appealed the AER’s dismissal to the
Alberta Court of Appeal.

Court of Appeal Decision

The O’Chiese First Nation argued the AER erred in law in
finding that it was not directly and adversely affected by the AER
decisions. Id. para. 24. It asserted that its treaty rights would be
necessarily directly and adversely affected by any development
whatsoever falling within the OCFNCA, and once development
occurs, its traditional treaty rights would be lost over the
developed area. Id. para. 37. Thus, it had no obligation to adduce
any specific evidence showing how the AER decisions affected
it. Id. para. 38. Rather, the decisions, as a matter of law, directly
and adversely affect its rights by the mere fact that its reserve
and the lands covered by the decisions are situated within the
OCFNCA. Id.

The court rejected this argument, holding that the specific
words of sections 36(b)(ii) and 38(1) of the Responsible Energy
Development Act, which require a party seeking to appeal an AER
decision to demonstrate that it is “directly and adversely affected”
by such decision, cannot be conflated with the Crown’s duty to
consult. Id. para. 41. In this case, the duty to consult was
discharged in respect of the Approvals, and further, the duty to
consult does not inform the requirements of the legislation. Id.
paras. 41, 42. Consequently, the AER’s determination of “directly
and adversely affected” must be made based on the evidence
before it. Id. para. 43. The O’Chiese First Nation chose not to
adduce any evidence in this regard, so the AER’s decisions could
not be successfully appealed.

The court concluded by noting there is no right to a
regulatory appeal merely because the decisions relate to a project
located within the party’s area of consultation and, had the
legislature intended such a result, it could have so provided. Id.
paras. 44, 45.

Implications

This decision emphasizes that even when AER decisions
relate to lands within a delineated First Nations consultation area,
the First Nation claiming its interests are “directly and adversely
affected” must adduce specific evidence to show that the
particular decision, and thus, the particular development or
project, directly and adversely affects their rights.

While the judgment did not expand on the existing common
law interpretation of what types of evidence would satisfy the
“directly and adversely affected” test, this decision clarifies that
the mere fact that the location of the proposed work is within a
specific consultation area is not enough. This suggests that
“directly and adversely affected” requires evidence as to how
specific treaty or aboriginal rights, such as the right to hunt, will
be affected by the proposed development in order for permission
to pursue a regulatory appeal to be granted.

http://www.rmmlf.org
http://www.rmmlf.org
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Upcoming Programs

Core Course on International Oil & Gas Law
March 14–18, 2016 M Amsterdam, The Netherlands

Water Acquisition and Management for Oil & Gas Development:
Legal and Regulatory Requirements

April 7–8, 2016 M Houston, Texas

Oil & Gas Agreements: Purchase and Sale Agreements
May 12–13, 2016 M Santa Fe, New Mexico

62nd Annual Rocky Mountain Mineral Law Institute
July 21–23, 2016 M Squaw Valley, California

Challenging and Defending Natural Resource Agency Decisions
September 14–15, 2016 M Westminster, Colorado

International Oil and Gas Law, Contracts & Negotiations: Part 1
September 26–30, 2016 M Houston, Texas

International Oil and Gas Law, Contracts & Negotiations: Part 2
October 3–7, 2016 M Houston, Texas

Oil and Gas Law Short Course
October 17–21, 2016 M Houston, Texas

Oil & Gas Joint Operations: The New AAPL Form 610 Model Form
Operating Agreement

November 3–4, 2016 M Houston Texas

Advanced Public Land Law
January 26–27, 2017 M Santa Fe, New Mexico

International Mining and Oil & Gas Law, Development, and Investment
April 26–28, 2017 M Quito, Ecuador

For additional information, contact the Foundation.
Tel (303) 321-8100 M Fax (303) 321-7657 M Email info@rmmlf.org

Copyright © 2016

Rocky Mountain Mineral Law Foundation
9191 Sheridan Blvd., Ste. 203
Westminster, Colorado  80031

www.rmmlf.org

Volume XXXIII, Number 1, 2016
ISSN 0897-6694



E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

EPA EXPANDING METHANE REGULATIONS TO EXISTING OIL

AND GAS SOURCES

On March 10, 2016, President Barack Obama and the
U.S. Environmental Protection Agency (EPA), as part of the
Administration’s methane reduction and climate change strategies,
announced that the Agency is initiating the process to regulate
methane and volatile organic compound (VOC) emissions from
existing oil and gas sources. See Gina McCarthy, EPA Adminis-
trator, “EPA Taking Steps to Cut Methane Emissions from
Existing Oil and Gas Sources,” EPA Connect (Mar. 10, 2016).
This effort would likely build upon and expand the EPA’s current
and pending federal air standards currently applicable to certain
new and modified oil and gas sources.

To develop these new standards for existing sources, the EPA
indicated that it will be issuing an information collection request
(ICR) to companies operating existing oil and gas sources to
collect information and data on existing sources of methane
emissions, technologies to reduce those emissions, and the costs
of those technologies in the production, gathering, processing, and
transmission and storage segments of the oil and gas sector.
According to the EPA, the ICR “will be seeking a broad range of
information that will help us determine how to effectively reduce
emissions, including information such as how equipment and
emissions controls are, or can be, configured, and what installing
those controls entails.” Fact Sheet, EPA, “Reducing Methane
Emissions from the Oil and Natural Gas Industry” (Mar. 10,
2016), https://www3.epa.gov/airquality/oilandgas/pdfs/
20160310fs.pdf. The EPA indicated that the ICR would request
such information as:

• facility, or site characteristics;

• baseline control levels;

• emission reduction technologies and costs;

• design information;

• ranges of equipment used and operating conditions;

• monitoring challenges;

• other rules that may apply to sources;

• sampling; and

continued on page 2
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COURT WALKS BACK PRIOR DECISION HOLDING OSAGE

NATION LEASE AND DRILLING PERMITS VOID AB INITIO

In a case previously discussed in Vol. XXXIII, No. 1 (2016)
of this Newsletter, the U.S. District Court for the Northern District
of Oklahoma modified its prior decision holding an Osage Nation
lease and related drilling permits void ab initio, or invalid from
inception. See Hayes v. Chaparral Energy, LLC, No. 4:14-cv-
00495, 2016 WL 1254427 (N.D. Okla. Mar. 29, 2016), amending
and superseding No. 4:14-cv-00495, 2016 WL 54212 (N.D. Okla.
Jan. 5, 2016).

Subsequent to the court’s original decision, the Osage
Minerals Council’s (OMC) motion to intervene was granted. See
Order Granting Motion to Intervene, Hayes, No. 4:14-cv-00495
(N.D. Okla. Jan. 21, 2016), ECF No. 131. The OMC intervened
solely to move for dismissal for failure to join an indispensable
party. See Order Denying Motion to Dismiss, Hayes, No. 4:14-cv-
00495, 2016 WL 1175238, at *1 (N.D. Okla. Mar. 23, 2016),
ECF No. 153. The OMC argued, among other things, that it was
a required party because it signed the original lease and could not
be joined due to sovereign immunity. The OMC noted it had an
interest in the subject of the action (the lease) and argued that its
absence would impair its ability to protect that interest. The OMC
also argued it was indispensable because no other remedial
alternatives could lessen the prejudice to the OMC.

The court rejected the OMC’s motion to dismiss and in doing
so clarified the impact of its prior holding regarding the status of
the lease and drilling permits. The court rejected an argument
from the government that the court could fashion a remedy that
remanded the case to the Bureau of Indian Affairs (BIA) without
invalidating the lease. According to the court, “there is no
meaningful distinction between a ruling that . . . approval of a
lease violates NEPA and a ruling declaring the lease itself
invalid.” Id. at *6. Further, a lease issued in the absence of valid
approval from the BIA is “of no legal effect.” Id.

In a footnote, however, the court noted a “misunderstanding”
of its prior statements declaring the lease void ab initio. In issuing
its original order, “the court did not mean to suggest that the lease
is permanently invalid. Rather, the court meant that the govern-

continued on page 2
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• cost information.

The following existing oil and gas sources are the likely
candidates for regulation:

• pneumatic controllers (including intermittent pneumat-
ics);

• storage tanks;

• equipment leaks;

• liquids unloading;

• pumps;

• reciprocating compressors;

• centrifugal compressors;

• blowdowns;

• associated gas venting; and

• closed vent system and control malfunctions.

Because of its anticipated breadth and scope, the ICR (which
is essentially a request for information under section 114 of the
Clean Air Act, 42 U.S.C. § 7414) is also governed by the
Paperwork Reduction Act (PRA). The PRA requires the EPA to
submit a draft ICR for public review and comment before
ultimately submitting the ICR to the Office of Management and
Budget for approval. See 44 U.S.C. §§ 3506, 3507. Currently, the
EPA anticipates signing a draft ICR for public review and
comment this spring, with final ICRs to go out to companies in the
fall. The EPA has indicated that it expects to send a detailed ICR
to a representative sample in each segment of the industry (i.e.,
producers, transmission/storage, and processors).

More information on the EPA’s efforts to regulate existing
oil and gas sources can be found at https://www3.epa.gov/
airquality/oilandgas/methane.html.

F E D E R A L  —  O I L  &  G A S

continued from page 1

ment’s approval of the lease was invalid and, consequently, that
the lease is not yet . . . legally operative.” Id. at *6 n.6. Further,
Chaparral Energy, LLC (Chaparral) and the OMC may still
“perfect” their lease by obtaining valid, NEPA-compliant
approval from the BIA. Id. at *10.

Based on this reasoning, the court issued an amended order
modifying its original holding and remanding the case to the BIA
for further proceedings. See Hayes, 2016 WL 1254427, at *11.
The amended order no longer declares the lease or related drilling
permits void ab initio, but still declares the authorizations invalid
pending “valid (i.e., NEPA-compliant) approval from the BIA.”
Id. at *6 n.2.

The court’s modified order softens the arguably harsh
language of the original decision but still declares the lease and
drilling permits invalid pending further NEPA analysis. Operators
should continue to carefully review existing NEPA documentation
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and insist on adequate NEPA compliance for BIA approvals prior
to development under a BIA-approved lease.

U.S. DISTRICT COURT DISMISSES SWEEPING CHALLENGE TO

OSAGE COUNTY OIL AND GAS LEASING AND DEVELOPMENT

PROGRAM

In a case involving facts similar to those at issue in the
Hayes litigation, the U.S. District Court for the Northern District
of Oklahoma dismissed a sweeping challenge to potentially
thousands of oil and gas leases and drilling permits issued by the
Bureau of Indian Affairs (BIA) in Osage County, Oklahoma.
See Donelson v. United States, No. 4:14-cv-00316, 2016 WL
1301169 (N.D. Okla. Mar. 31, 2016); see also Hayes v.
Chaparral Energy, LLC, No. 4:14-cv-00495, 2016 WL 1254427
(N.D. Okla. Mar. 29, 2016). Martha Donelson and John Friend
(collectively, Donelson), two surface estate owners in Osage
County, brought the class action suit in 2014 on behalf of
themselves and all other surface owners in Osage County
whose property was subject to an oil and gas lease, concession
agreement, or drilling permit.

The complaint named 29 (later reduced to 27) defendants
including the United States as well as a putative defense class
comprised of any oil and gas company operating within Osage
County. According to Donelson, the BIA prepared an environ-
mental assessment (EA) in 1979 pursuant to the National Environ-
mental Policy Act (NEPA) to analyze the environmental impacts
of its oil and gas leasing and development program in Osage
County. Donelson, 2016 WL 1301169, at *2. Unlike in Hayes,
Donelson’s complaint did not identify any specific authorizations.
Instead, Donelson alleged that the BIA approved thousands of
leases, lease assignments, concession agreements (in which an
operator is granted a large area over which it has the exclusive
right to lease and drill), and drilling permits without preparing any
additional NEPA analysis. Id.

Like the plaintiffs in Hayes, Donelson claimed that the BIA’s
approvals of leases, lease assignments, concession agreements,
and drilling permits pursuant to the 1979 EA violated NEPA
and the Administrative Procedure Act (APA). Id. According
to Donelson the EA was outdated and did not account for
technological and regulatory changes that had occurred since
1979. Donelson further claimed that failure to prepare further site-
specific NEPA analysis prior to approving the leases, lease
assignments, concession agreements, and drilling permits violated
NEPA. Donelson sought declaratory judgment that all such
authorizations since 1979 were invalid from inception, or void
ab initio. Id. Donelson also sought damages for common law
trespass, nuisance, negligence, and unjust enrichment against the
oil and gas companies for operations and production that occurred
pursuant to the allegedly invalid authorizations. Id.

The district court dismissed the suit for lack of subject matter
jurisdiction. The court noted that the plaintiffs may only sue
the federal government to the extent it has waived sovereign

immunity and that the APA only waives sovereign immunity as to,
and allows plaintiffs to challenge, “particular” and “final” agency
action. Id. at *4. According to the court, Donelson’s complaint did
not satisfy this requirement because it did not identify any
particular leases, assignments, concession agreements, or permits.
Id. Rather, Donelson’s challenge encompassed “thousands of
unspecified leases, assignments, concession agreements, and
drilling permits in Osage County dating back to 1979.” Id.

The court compared Donelson’s claims to those at issue in
Lujan v. National Wildlife Federation, 497 U.S. 871 (1990),
where the plaintiffs challenged a Bureau of Land Management
program encompassing hundreds of discrete agency actions but
did not identify any particular approvals or decisions. Citing
Lujan, the court found that Donelson’s suit was improperly
directed against “the entirety of the BIA’s oil leasing program in
Osage County” over a 35-year period. Donelson, 2016 WL
1301169, at *4. The court held the APA did not waive sovereign
immunity as to this type of broad, programmatic challenge and
dismissed the suit as to the United States. Id. at *5.

Further, the court found that Donelson’s common law claims 
against the oil and gas company defendants depended on
Donelson succeeding in her programmatic challenge to the leases
and other approvals. Because the court dismissed Donelson’s
programmatic challenge to these approvals, it dismissed the state
law claims as well. Id.

ONGOING CASES TO WATCH

While there are no final decisions in the following cases, the
outcomes have the potential to affect federal oil and gas leasing,
development, or operations in various ways.

Sage-Grouse Lawsuits

On May 12, 2016, the Western Energy Alliance (WEA) and
the North Dakota Petroleum Council filed a lawsuit challenging
the Bureau of Land Management (BLM) and U.S. Forest Service
(Forest Service) sage-grouse land use plan amendments in
California, Colorado, Idaho, Montana, Nevada, and Utah. See W.
Energy Alliance v. DOI, No. 1:16-cv-00112 (D.N.D. filed May
12, 2016). The WEA is challenging plans with oil and natural gas
restrictions in all producing states affected by the plan
amendments, except for Wyoming. This lawsuit joins at least five
other lawsuits challenging the sage-grouse plan amendments:

• Western Watersheds Project v. Schneider, No. 1:16-cv-
00083 (D. Idaho filed Feb. 25, 2016). On May 3,
2016, the Western Stock Growers Association and the
Petroleum Association of Wyoming intervened.

• Western Exploration LLC v. U.S. Department of the
Interior, No. 3:15-cv-00491 (D. Nev. filed Sept. 23,
2015) (suit by counties, the State of Nevada, and mining,
ranching, and oil and gas interests). Cross-motions for
summary judgment were filed by the parties on May 13
and May 18, 2016.
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• Otter v. Jewell, No. 1:15-cv-01566 (D.D.C. filed Sept.
25, 2015) (suit brought by Governor Butch Otter in his
official capacity on behalf of the State of Idaho). The
court allowed environmental interests to intervene, but
limited commercial interests to amicus status. Cross-
motions for summary judgment were filed in February
26 and March 25, 2016.

• Herbert v. Jewell, No. 2:16-cv-00101 (D. Utah filed
Feb. 4, 2016) (suit brought by Governor Gary Herbert,
the State of Utah, and the Utah State School and Institu-
tional Trust Lands Administration). Environmental
interests’ motion to intervene is pending.

• American Exploration & Mining Ass’n v. U.S. Depart-
ment of the Interior, No. 1:16-cv-00737 (D.D.C. filed
Apr. 19, 2016) (mining focus).

All of these lawsuits challenge the validity of the BLM and
Forest Service decisions to manage federal lands to protect the
greater sage-grouse, including withdrawing some areas from
development, requiring new mitigation standards for most
activities on federal lands, and new no surface occupancy
restrictions for oil and gas development in some areas. Whether
or not the above lawsuits are being brought specifically regarding
restrictions on federal oil and gas development, the eventual
decisions (and appeals of such decisions) may have profound
impacts on the way federal agencies manage oil and gas
development on federal lands.

Solenex LLC Challenges Cancellation of 29-Year-Old
Federal Lease

In Vol. XXXII, No. 3 (2015) of this Newsletter, we reported
on Solenex LLC’s (Solenex) successful lawsuit challenging
agency failure to review a suspended drilling permit. See Solenex
LLC v. Jewell, No. 1:13-cv-00993, 2015 WL 9810999 (D.D.C.
July 27, 2015). Following a rare successful result in challenging
a federal agency’s failure to act, on March 17, 2016, the BLM
responded to the court’s order to issue a decision by cancelling
Solenex’s lease. See Press Release, U.S. Dep’t of the Interior,
“Interior Department Cancels Oil and Gas Lease in the Lewis and
Clark National Forest” (Mar. 17, 2016). On May 5, 2016, Solenex
amended its complaint to challenge the lease cancellation.

BLM Fracking Rule Litigation

In earlier issues we reported on litigation brought by the
Western Energy Alliance, the Independent Petroleum Association
of America, and several states and Indian tribes challenging the
BLM’s rule on hydraulic fracturing, successfully achieving a
preliminary injuction against implementation of the rule. See
Wyoming v. DOI, 136 F. Supp. 3d 1317 (D. Wyo. 2015); see also
Hydraulic Fracturing on Federal and Indian Lands, 80 Fed. Reg.
16,128 (Mar. 26, 2015) (to be codified at 43 C.F.R. pt. 3160);
Vol. XXXII, Nos. 3 and 4 (2015) of this Newsletter. A hearing on
the merits of the lawsuit is expected sometime late spring or early
summer.

F E D E R A L  E N E R G Y

R E G U L A T O R Y  C O M M I S S I O N

S H E I L A  S L O C U M  H O L L I S

D E N N I S  J .  H O U G H ,  J R .
—  R E P O R T E R S  —

FERC REJECTS JORDAN COVE LNG PROJECT

In what some consider an unexpected outcome, on March 11,
2016, the Federal Energy Regulatory Commission (FERC) denied
the application to construct the proposed Jordan Cove liquefied
natural gas (LNG) export terminal project. See Jordan Cove
Energy Project, L.P., 154 FERC ¶ 61,190 (2016) (March 11
Order).

By the same order FERC denied the application for the
accompanying natural gas supply pipeline, referred to as the
Pacific Connector Gas Pipeline. The application for the export
terminal was filed in May 2013 by Jordan Cove Energy Project,
L.P., while the application for the pipeline was submitted the
following month by Pacific Connector Gas Pipeline, LP (Jordan
Cove Energy Project, L.P. and Pacific Connector Gas Pipeline,
LP are collectively referred to as the “Applicants”). As proposed,
the export terminal’s production capacity was 6.8 million metric
tons per annum of LNG from a supply of approximately 1.04
billion standard cubic feet per day of natural gas. Id. at P 6. The
export terminal would consist of four liquefaction trains to be
constructed on Coos Bay in Coos County, Oregon. Id. at P 9. The
232-mile, 36-inch diameter pipeline was intended to transport
natural gas produced in the western regions of both Canada and
the United States to the export terminal. Id. at P 10. Authorization
for the export terminal was requested pursuant to section 3 of the
Natural Gas Act (NGA), 15 U.S.C. § 717b(e), and pipeline
authorization was sought under NGA § 7(c), 15 U.S.C. § 717f(c).

According to the pipeline’s application as well as its re-
sponses to data requests, the pipeline indicated that it “is designed
to transport and deliver natural gas . . . to the Jordan Cove
Terminal,” Application for Certificate of Public Convenience &
Necessity at 7, Pacific Connector Gas Pipeline LP, Docket No.
CP13-492-000 (June 6, 2013) (Pipeline Application), and that the
“pipeline is a necessary component of the Jordan Cove terminal,”
Response to Data Request at 2, Pacific Connector Gas Pipeline
LP, Docket No. CP13-492-000 (June 1, 2015) (June 1 Response).
The pipeline application explained that at the time of filing no
shipper agreements existed for the pipeline. Pipeline Application,
supra, at 9. The pipeline further explained that it expects to enter
into shipper agreements following the execution of agreements
between the export terminal and the terminal’s liquefaction
customers because the terminal’s customers will need to purchase
natural gas for delivery to the terminal. Id. (citing 18 C.F.R.
§ 157.14(a)(11)(v) (requiring submission of contract informa-
tion)); see also June 1 Response, supra, at 2. FERC requested
information on the issue of shipper and liquefaction agreements
in four separate data requests. See Data Request at 3, FERC
Office of Energy Projects, Docket No. CP13-492-000 (May 7,
2014); Data Request at 3, FERC Office of Energy Projects,
Docket No. CP13-492-000 (Dec. 5, 2014); Data Request at 3,
FERC Office of Energy Projects, Docket No. CP13-492-000
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(May 20, 2015); Data Request at 3–4, FERC Office of Energy
Projects, Docket No. CP13-492-000 (Oct. 14, 2015). Although
the pipeline responded to those data requests, no pipeline or
liquefaction agreements were submitted by the pipeline along with
its responses. In its response to the October 2015 data request, the
pipeline also indicated that it has easements for 5% of the
permanent right-of-way and 3% of the construction right-of-way.
Response to Data Request at 4, Pacific Connector Gas Pipeline
LP, Docket No. CP13-492-000 (Nov. 11, 2015).

FERC denied both applications in the March 11 Order. In the
order, FERC set forth the standard it applies to applications
submitted pursuant to NGA § 7(c) and (e) to construct pipelines
stating that it “will approve an application for a certificate of
public convenience and necessity only if the public benefits
from a proposed project outweigh any adverse effects.” Jordan
Cove, 154 FERC ¶ 61,190, at P 34. This, according to FERC, is
a “proportional approach,” where “[t]he more interests adversely
affected, or the more adverse impact a project would have on a
particular interest, the greater the showing of need and public
benefits required to balance the adverse impact.” Id. Demonstra-
tion of need for the project by the applicant, FERC noted, may be
accomplished by using a number of factors, such as “precedent
agreements, demand projections, potential cost savings to
consumers, or a comparison of projected demand with the amount
of capacity currently serving the market.” Id. at P 36. Of these,
FERC considers the submission of precedent agreements to be a
significant form of evidence. Id. FERC also noted that the pipeline
likely will rely on the exercise of eminent domain to acquire the
necessary rights to construct and operate the pipeline. Id. at P 38.

Based on the evidence of need submitted by the pipeline,
FERC held that the need for the project did not outweigh the
project’s adverse effects. FERC noted that the pipeline submitted
no precedent agreements for the project, nor did the pipeline
conduct an open season to gauge shipper interest in the project.
Id. at P 39. FERC rejected the pipeline’s rationale that the
authorization to import or export natural gas as issued by the U.S.
Department of Energy is sufficient to demonstrate need for
purposes of granting a certificate of public convenience and
necessity. Id. at P 40. FERC also expressed concern with
conditionally granting the requested authorizations because the
pipeline could then proceed with eminent domain proceedings
even though the project’s need had not yet been established. Id.

The export terminal application was also denied based on a
similar analysis. Under NGA § 3, FERC will grant an application
to construct an LNG terminal if it concludes “that authorization of
such facilities will not be inconsistent with the public interest.” Id.
at P 44; see also Freeport LNG Development, L.P., 148 FERC
¶ 61,076, at P 27 (2014). That analysis also requires a balancing
of benefits against the adverse effects. Jordan Cove, 154 FERC
¶ 61,190, at P 44 & n.48. The pipeline and the export terminal
were presented to FERC as an integrated project. Id. at P 46 n.50.
Without the pipeline as a source of natural gas to the export
terminal, there would be no feedstock to liquefy and thus no
benefits will accrue to the public “to counterbalance any of the
impacts which would be associated with its construction.” Id. at
P 44. As a result, FERC held that authorizing the construction of
the export terminal would be inconsistent with the public interest.
Id. at P 46.

The applicants filed a request for rehearing of the March 11
Order on April 8, 2016. FERC has not yet acted on the rehearing
request. In the rehearing request, the applicants assert that new
evidence of the need for the export terminal and pipeline has
emerged following the March 11 Order. The new evidence
consists of two agreements for liquefaction services and three
agreements for pipeline capacity. The five agreements were all
finalized after the issuance of the March 11 Order. The applicants
argue that FERC should accept this new evidence during the
rehearing stage because it was not available to FERC prior to the
issuance of the March 11 Order.

Without speculating, it is difficult to predict how FERC will
respond to the request for rehearing. It is, however, important to
acknowledge that FERC’s precedent disfavors new evidence
submitted at the rehearing stage. See, e.g., Algonquin Gas
Transmission, LLC, 154 FERC ¶ 61,048, at P 16 (2016) (noting
FERC’s policy not to accept additional evidence at the rehearing
stage of a proceeding absent a compelling showing of good
cause).

Two additional observations based on the March 11 Order
are worth noting. First, FERC’s analysis under NGA § 3 closely
examines the source of natural gas for the LNG terminal for
purposes of its benefits determination. Without a discernable
source of natural gas, the benefits from a LNG terminal can be
significantly diminished. FERC’s analysis could be viewed as
indicative of the various regulatory pressures facing large scale
energy projects. The predominant pressure thus far continues to
relate to a project’s environmental impact. See, e.g., EarthReports,
Inc. v. FERC, No. 15-1127 (D.C. Cir. oral argument held Apr. 19,
2016) (Docket Nos. CP13-113-000, -001); Sierra Club v. FERC,
No. 15-1133 (D.C. Cir. filed May 11, 2015) (Docket Nos. CP12-
507-000, -001, CP12-508-000, -001); Sierra Club v. FERC, No.
14-1275 (D.C. Cir. oral argument held Nov. 13, 2015) (Docket
Nos. CP12-29-000, CP12-509-000); Sierra Club v. FERC, No.
14-1249 (D.C. Cir. oral argument held Nov. 13, 2015) (Docket
Nos. CP14-12-000, -001). For additional discussion of LNG
project environmental issues, see Vol. XXXII, No. 3 (2015) of
this Newsletter.

Second, as indicated in the March 11 Order, use of the export
terminal to transport LNG to Alaska or Hawaii would require
authorization under NGA § 7(c) for transportation in interstate
commerce. Jordan Cove, 154 FERC ¶ 61,190, at P 6 n.4, P 7 n.5.
The March 11 Order, however, provides no further precedent or
guidance on that matter. Nonetheless, the March 11 Order appears
to align with FERC’s prior orders in The Gas Company, 142
FERC ¶ 61,036 (2013), and Pivotal LNG, Inc., 148 FERC
¶ 61,164 (2014). In The Gas Company, FERC dismissed an
application for NGA § 3 authorization because the port facilities
to be used to handle LNG containers did not accord with the
definition of an LNG terminal. The Gas Company, 142 FERC
¶ 61,036, at P 11. FERC also noted the historical application of
NGA § 3 to the transportation of natural gas in foreign, as
opposed to interstate, commerce, while also recognizing the
changes introduced by the Energy Policy Act of 2005. Id. at PP
9–10. In Pivotal LNG, FERC granted a declaratory order that
clarified its jurisdiction over a particular set of circumstances
involving the transportation of LNG in interstate commerce.
Pivotal LNG, 148 FERC ¶ 61,164, at P 27. FERC again noted the
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historic application of NGA § 3 along with the 2005 changes. Id.
at PP 13–14. FERC also addressed the application of NGA § 7 to
LNG facilities that are necessary to the interstate transportation of
natural gas. Id. at P 18. The concepts set forth in The Gas
Company and Pivotal LNG could be applicable to the goals of the
Jordan Cove project.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

PLEADING FORMALITY CHALLENGE TO INVESTOR’S RICO
AND FRAUD CLAIMS AGAINST PROMOTER

The case of Gulf Coast Mineral, LLC v. Tryall Omega, Inc.,
No. 2:14-cv-01264, 2016 WL 344960 (M.D. Ala. Jan. 27, 2016),
involves a promoter-investor dispute over wells gone bad. The
investor alleged that “Gary Billingsley ‘personally solicit[ed]
Robert Hynds for funds to invest in Alabama wells’ and
‘promis[ed] that such working interest investments would be great
opportunities for positive cash flow.’” Id. at *1 (alterations in
original) (internal quotation marks omitted). The investor alleged
that Billingsley “knew that the wells would never be profitable or
reach payout but failed to disclose this information.” Id. at *2.

Gulf Coast Mineral, LLC (Gulf Coast) started the action by
filing a complaint for a declaratory judgment concerning the
promoter-investor agreements. The investor, Tryall Omega, Inc.,
then counterclaimed with Racketeer Influenced and Corrupt
Organizations Act (RICO) claims, fraud claims, and breach of
contract claims. Gulf Coast responded to the counterclaims with
a motion to dismiss. The reported decision addressed the motion
to dismiss and gave a road map through the pleading requirements
of Ashcroft v. Iqbal, 556 U.S. 662 (2009), and Bell Atlantic Corp.
v. Twombly, 550 U.S. 544 (2007), with respect to RICO, the fraud
“particularity” requirements of Rule 9(b) of the Federal Rules of
Civil Procedure, breach of contract, and shotgun pleadings. The
court found the counterclaims deficient, but permitted the investor
to make another attempt to state counterclaims that would pass
muster.

The case’s value to the oil and gas lawyer lies in the court’s
discussion of the elements of RICO and fraud claims in an oil and
gas promoter-investor case.

C A L I F O R N I A —  M I N I N G

D O N O V A N  C .  C O L L I E R

A M A N D A  D A A M S

—  R E P O R T E R S  —

GOVERNOR SIGNS TWO LAWS TO REFORM CALIFORNIA’S

SURFACE MINING AND RECLAMATION ACT

On April 18, 2016, Governor Jerry Brown signed into law
two bills to reform California’s Surface Mining and Reclamation
Act of 1975 (SMARA), Cal. Pub. Res. Code §§ 2710–2796.5. See
Assembly Bill 1142 (AB 1142), 2015–2016 Leg., Reg. Sess. (Cal.

2016); Senate Bill 209 (SB 209), 2015–2016 Leg., Reg. Sess.
(Cal. 2016). While not “top to bottom” reform, AB 1142 and SB
209 will have some significant impacts on operators and lead
agencies regarding inspections, state review of reclamation plans,
and financial assurances. Both laws will go into effect January 1,
2017.

SB 209, introduced February 11, 2015, and approved April
18, 2016, imposes a number of changes regarding reporting
fees, financial assurances, and reclamation plans. SB 209 also
changes the name of the Office of Mine Reclamation within the
Department of Conservation to the Division of Mine Reclamation.
Id. § 1 (amending Cal. Pub. Res. Code § 607). The Director of the
Office of Mine Reclamation will now be known as the Supervisor
of Mine Reclamation. Id. § 2 (adding Cal. Pub. Res. Code
§ 2006.5). Aside from the name change, the responsibilities of the
Division of Mine Reclamation and the Supervisor remain
substantially the same as before.

Regarding reporting fees, SB 209 increases the maximum
annual fee imposed on each mining operation from the current
$4,000 to $6,000 in the 2017–2018 fiscal year. Id. § 3 (amending
Cal. Pub. Res. Code § 2207(d)(1)). The fee would then be
increased to $8,000 in the 2018–2019 fiscal year, before ulti-
mately increasing to $10,000. Id. As to financial assurances, SB
209 permits corporate financial tests combined with surety bonds,
irrevocable letters of credit, or trust funds as financial assurance
mechanisms. Id. § 6 (adding Cal. Pub. Res. Code § 2773.1.5).

In the area of reclamation plans, SB 209 also impacts lead
agencies that are owners and operators of borrow pit surface
mining operations. Id. § 5 (adding Cal. Pub. Res. Code § 2770.1).
That section requires the lead agency to include maintenance
measures in the reclamation plan to become effective when the
borrow pit surface mining operation is idle, or to obtain an
approved interim management plan. Id.

AB 1142, introduced February 27, 2015, and approved April
18, 2016, also amends SMARA regarding reclamation plans,
financial assurances, lead agency inspections, notices of violation,
and state review.

First, AB 1142 clarifies the content of reclamation plans and
codifies long-standing policy regarding map preparation. Id. § 6
(amending Cal. Pub. Res. Code § 2772). Of note, a reclamation
plan filed by an operator of a surface mining operation must
include specified reclamation maps, and all required engineering,
geologist, or land surveyor maps, diagrams, or calculations must
be prepared by a California-licensed professional and include his
or her license number and name, as well as signature and seal. Id.

Second, lead agencies are now required to incorporate
specified information and documents when submitting a proposed
reclamation plan or amendment to the Director of Conservation.
Id. § 7 (adding Cal. Pub. Res. Code § 2772.1). These include
documents prepared as part of a permit application or for
compliance with the California Environmental Quality Act
(CEQA), Cal. Pub. Res. Code §§ 21000–21177. The lead agency
must certify that the proposed reclamation plan or amendment is
in compliance with its surface mining ordinance in effect at the
time the reclamation plan is submitted to the Director.

Under the existing law, once submitted to the Director,
the Director has 30 days to review a reclamation plan or
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amendment and submit written comments. See Cal. Pub. Res.
Code § 2774(d)(1). AB 1142 adds a 30-day period to review
for completeness. AB 1142 § 7 (adding Cal. Pub. Res. Code
§ 2772.1). If the director does not make a completeness deter-
mination, the 30-day review period for comments commences at
the close of the first 30-day completeness review period. If the
Director deems the reclamation plan or amendment complete, the
30-day review period to provide written comments commences at
the close of the first 30-day completeness review period. If the
Director deems the application incomplete, the 30-day review
period to provide comments will not commence until the
application is complete and any remaining time from the first 30-
day review period will be added to the second 30-day review
period. Id.

Once the reclamation plan or amendment is approved, the
lead agency is required to submit an “official copy” of the
reclamation plan or amendment incorporating all approved
modifications within 60 days of approval. The official copy is
required to include an index showing any permit conditions of
approval or binding mitigation measures adopted or certified
pursuant to CEQA related to reclamation. Id.

AB 1142 also amends a number of provisions relating to
financial assurances, particularly in regard to time frames for
review and approval. Of note, in addition to extending the time
frame for director review of reclamation plans or amendments for
completeness, AB 1142 adds an additional 15-day period for
the Director to review financial assurance cost estimates for
completeness. Id. § 9 (adding Cal. Pub. Res. Code § 2773.4). The
Director then has 45 days from the date of receipt of a complete
financial assurance cost estimate to prepare comments. Id. If the
lead agency proposes not to adopt the Director’s comments
relating to financial assurances, “the director, within 15 days of
receipt of the lead agency’s written response, may request in
writing a consultation with the lead agency to discuss the
director’s comments and the lead agency’s response.” Id. In such
instances, an invitation is also extended to the operator to
participate in the consultation. “If the director requests a
consultation . . . , the lead agency shall not approve the financial
assurance cost estimate until after consulting with the director.”
Id. The consultation must occur within 30 days after the
Director’s request unless an alternate time frame is mutually
agreed to by the Director, lead agency, and operator. Id.

In addition, operators are required to submit annual financial
assurance cost estimates within 30 days of their annual inspec-
tions, or within 30 days of the applicable inspection date. Id.
Within 60 days of receiving the financial assurance cost estimate,
the lead agency must either deny the cost estimate or submit it to
the Director for review. The Director then has 15 days to deter-
mine completeness, followed by the 45-day comment period. Id.
These new time frames differ significantly from existing law and
provide much more structured guidance as to the timing of
financial assurance cost estimate review and approval.

Although still subject to the rulemaking process, AB 1142
charges the Director to develop a new financial assurance cost
estimate form. Id. Once developed, operators and interested
parties will have a chance to comment before formal adoption.
Id. Additionally, “[i]f the lead agency . . . has evidence that an
operator may be financially incapable of completing reclamation

in accordance with its approved reclamation plan or that the
operator may have abandoned the surface mining operation
without completing reclamation,” the law provides for “a public
hearing to determine whether the operator is financially capable
of completing reclamation . . . .” Id. § 8 (amending Cal. Pub. Res.
Code § 2773.1).

In cases where “a surface mining operation is sold or
ownership is transferred to another person, the existing financial
assurances shall remain in force and shall not be released by the
lead agency and the director until new financial assurances are
secured from the new owner and have been approved . . . .” Id.
AB 1142 requires that

[w]ithin 90 days of the sale or transfer of a surface
mining operation, the new operator shall submit an
appropriate financial assurance mechanism, which may
be the existing mechanism if the existing mechanism is
payable in the event of the new operator’s financial
incapability or abandonment of the surface mining
operation, that is subject to review by the lead agency
and the director . . . . Within 15 days of the sale or
transfer of a surface mining operation, the new operator
shall also sign a new statement of reclamation
responsibility . . . . 

Id.

Lead agencies are currently required to inspect surface
mining operations at least once a year, and such inspections must
be conducted by a state-licensed geologist, civil engineer,
landscape architect, or forester. See Cal. Pub. Res. Code
§ 2774(b). Under AB 1142, if an operator does not request an
inspection date on its annual report, or the lead agency is unable
to conduct the inspection on the date requested by the operator,
the lead agency must provide the operator with a minimum of five
days’ written notice of a pending inspection. AB 1142 § 10
(amending Cal. Pub. Res. Code § 2774).

AB 1142 further amends these provisions to permit qualified
lead agency employees to conduct the annual inspections. Id.
The Department of Conservation is required to establish a
training program for all surface mine inspectors by December 31,
2017, as well as a guidance document in consultation with the
State Mining and Geology Board and stakeholders. Id. By
July 1, 2020, all inspectors must have a certificate of completion
of an inspection workshop on file with the lead agency. Inspectors
will be required to attend a workshop every five years in order to
remain qualified. Id.

While SB 209 and AB 1142 do not constitute comprehensive
SMARA reform, they do amend and reform a number of
important aspects of SMARA, including financial assurances,
reclamation plan contents, reporting requirements, inspections,
and time frames. It is important for operators and lead agencies
alike to note these changes to ensure compliance when the laws
take effect on January 1, 2017.
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C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

CITY FRACKING BANS STRUCK DOWN

In City of Longmont v. Colorado Oil & Gas Ass’n, 2016
CO 29, 2016 WL 1757509, aff’g No. 13CV63, 2014 WL
3690665 (Colo. Dist. Ct. July 24, 2014), the Colorado Supreme
Court ruled that the City of Longmont’s ban on hydraulic
fracturing (“fracking”) and on storage of wastes created in
connection with fracking is invalid and unenforceable because it
operationally conflicts with applicable state law. The court
affirmed the order of the district court of Boulder County,
Colorado, which had entered summary judgment in favor of the
three plaintiffs in the case: Colorado Oil and Gas Association,
Colorado Oil and Gas Conservation Commission (COGCC), and
Top Operating Company.

The court noted that “the virtues and vices of fracking are
hotly contested,” but that the court was not required by the case
to weigh in on these differences of opinion, much less to try to
resolve them. Longmont, 2016 CO 29, ¶ 2. Instead, the court
addressed “whether the City of Longmont’s bans on fracking and
the storage and disposal of fracking waste within its city limits are
preempted by state law.” Id.

In fall 2012, the residents of Longmont, a home-rule munici-
pality, voted to add Article XVI to Longmont’s home-rule charter.
Article XVI provides:

It shall hereby be the policy of the City of Longmont that
it is prohibited to use hydraulic fracturing to extract oil,
gas, or other hydrocarbons within the City of Longmont.
In addition, within the City of Longmont, it is prohibited
to store in open pits or dispose of solid or liquid wastes
created in connection with the hydraulic fracturing
process, including but not limited to flowback or
produced wastewater and brine.

Id. ¶ 4.

The court acknowledged that some of its prior preemption
cases are confusing. Id. ¶ 12. It clarified two areas of preemption
law: (1) that “the question of whether a matter is one of statewide,
local, or mixed state and local concern is separate and distinct
from the question of whether a conflict between state and local
law exists”; and (2) that the “preemption analysis requires [the
court] to assess the interplay between the state and local
regulatory schemes” and that “in virtually all cases, this analysis
will involve a facial evaluation of the respective regulatory
schemes, not a factual inquiry as to the effect of those schemes
‘on the ground.’” Id. ¶ 15.

Longmont is a home-rule city. The Colorado Constitution
recognizes the sovereignty of home-rule cities and provides that
the people of each city or town have the power to make a city
charter that shall extend to all its local and municipal matters. Id.
¶ 16 (citing Colo. Const. art. XX, § 6). “Such charter and the
ordinances made pursuant thereto in such matters shall supersede
within the territorial limits and other jurisdiction of said city or
town any law of the state in conflict therewith.” Id. (emphasis

omitted) (quoting Colo. Const. art. XX, § 6). “[I]n matters of local
concern, a home-rule ordinance supersedes a conflicting state
statute.” Id. ¶ 17. “In contrast, when a home-rule ordinance
conflicts with state law in a matter of either statewide or mixed
state and local concern, the state law supersedes that conflicting
ordinance.” Id. ¶ 18.

The court found that Article XVI of Longmont’s charter
involves a matter of mixed state and local concern. The court
stated that “many operators have determined that fracking is
necessary to ensure the productive recovery of oil and gas” and
that “[f]or these operators, banning fracking would result in less
than optimal recovery and a corresponding waste of oil and gas.”
Id. ¶ 23. The court noted that “such a ban could adversely impact
the correlative rights of the owners of oil and gas interests in a
common source or pool by exaggerating production in areas in
which fracking is permitted while depressing production within
Longmont’s city limits.” Id. The court stated that “Longmont’s
fracking ban could result in uneven and potentially wasteful
production of oil and gas from pools that underlie Longmont but
that extend beyond its city limits.” Id. The court concluded that
“the state’s interest in the efficient and fair development of oil and
gas resources in the state suggests that Longmont’s fracking ban
implicates a matter of statewide concern.” Id. ¶ 24. The court
found that “Longmont’s ban . . . would inhibit the efficient
development of oil and gas resources.” Id. ¶ 25. For these reasons,
the court concluded that “the need for statewide uniformity favors
the state’s interest in regulating fracking.” Id. ¶ 26.

Another factor the court considered is the extraterritorial
impact of the local regulation, or a “ripple effect that impacts state
residents outside the municipality.” Id. ¶ 27 (quoting City of
Northglenn v. Ibarra, 62 P.3d 151, 161 (Colo. 2003)). The court
cited an earlier Colorado case that found a drilling ban in a city
“could result in increased production costs, thereby rendering the
total drilling operation ‘economically unfeasible.’” Id. The court
stated that “Longmont’s fracking ban, which limits fracking to
those parts of a pool outside city limits, likewise increases the cost
of producing oil and gas and reduces royalties.” Id. ¶ 28. The
court noted that “Longmont’s fracking ban may create a ‘ripple
effect’ across the state by encouraging other municipalities to
enact their own fracking bans, which could ultimately result in a
de facto statewide ban.” Id. The court concluded that the
extraterritorial impact factor “also weighs in favor of the state’s
interest in fracking.” Id.

Two other factors in the analysis, “whether the state or
Longmont has traditionally regulated fracking” and “whether the
Colorado Constitution commits the matter to either state or local
regulation,” did not suggest either a statewide or purely local
concern. Id. ¶¶ 29, 30. The court noted that state control of oil and
gas development and production began in 1915, and home-rule
cities are authorized to control land use through zoning. Id. ¶ 29.
Based on the four factors, the court concluded that “Article XVI
involves a matter of mixed state and local concern.” Id. ¶ 31.

The court found the state law preempted Article XVI due to
operational conflict between them. The court stated it “will
analyze an operational conflict by considering whether the
effectuation of a local interest would materially impede or destroy
a state interest, recognizing that a local ordinance that authorizes
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what state law forbids or that forbids what state law authorizes
will necessarily satisfy this standard.” Id. ¶ 42.

The State of Colorado’s interest in oil and gas development
is expressed in the Oil and Gas Conservation Act, Colo. Rev. Stat.
§§ 34-60-101 to -130, and the regulations promulgated thereunder
by the COGCC. Longmont, 2016 CO 29, ¶ 50. The Act provides
that

[i]t is the intent and purpose of this article to permit each
oil and gas pool in Colorado to produce up to its
maximum efficient rate of production, subject to the
prevention of waste, consistent with the protection of
public health, safety, and welfare, including protection
of the environment and wildlife resources, and subject
further to the enforcement and protection of the coequal
and correlative rights of the owners and producers of a
common source of oil and gas, so that each common
owner and producer may obtain a just and equitable
share of production therefrom.

Id. (quoting Colo. Rev. Stat. § 34-60-102(1)(b)). The court cited
several rules by the COGCC that pertain to fracking and stated
that “[t]he Oil and Gas Conservation Act and the [COGCC’s]
pervasive rules and regulations . . . convince us that the state’s
interest in the efficient and responsible development of oil and gas
resources includes a strong interest in the uniform regulation of
fracking.” Id. ¶ 53. The court concluded that “by prohibiting
fracking and the storage and disposal of fracking waste, Article
XVI materially impedes the effectuation of the state’s interest.”
Id. The court therefore held that state law preempts Article XVI.
Id. ¶ 54. The court upheld the district court order enjoining
Longmont from enforcing Article XVI. Id. ¶ 3.

In City of Fort Collins v. Colorado Oil & Gas Ass’n, 2016
CO 28, 2016 WL 157630, aff’g No. 13CV31385, 2014 WL
7666284 (Colo. Dist. Ct. Aug. 7, 2014), the Colorado Supreme
Court held that Fort Collins’s five-year moratorium on fracking
and the storage of fracking waste within the city is a matter of
mixed state and local concern, operationally conflicts with the
effectuation of state law, and is preempted by state law, and
therefore is invalid. Fort Collins, 2016 CO 28, ¶ 2. The reasoning
in the Fort Collins case is very similar to that in the Longmont
case discussed above. Fort Collins is also a home-rule city and in
an election held on November 5, 2013, the citizens of Fort Collins
voted in favor of a citizen-initiated ordinance “placing a
moratorium on hydraulic fracturing and the storage of its waste
products within the City of Fort Collins or on lands under its
jurisdiction for a period of five years . . . in order to fully study
the impacts of this process on property values and human
health . . . .” Id. ¶ 3.

The court found that “Fort Collins’s fracking moratorium
renders the state’s statutory and regulatory scheme superfluous,
at least for a lengthy period of time, because it prevents
operators who abide by the [COGCC’s] rules and regulations
from fracking until 2018.” Id. ¶ 30. The court concluded that
“the moratorium materially impedes the effectuation of the
state’s interest in the efficient and responsible development of
oil and gas resources.” Id. The court distinguished a prior
Colorado case involving a moratorium (not involving oil and
gas development) by noting that “Fort Collins’s moratorium
freezes a practice that . . . has come to be prevalent across

the state. Thus, rather than maintain[ing] the status quo, Fort
Collins’s moratorium substantially disrupts it.” Id. ¶ 34 (citation
omitted). Also, the court found that the fracking moratorium
for five years was different in kind from a brief moratorium.
Id. ¶ 35. The court determined that Fort Collins’s moratorium is
not merely a regulation and that it is a prohibition that lasts for
five years. Id. ¶ 37. Thus, the court found that Fort Collins’s five-
year moratorium operationally conflicts with the Oil and Gas
Conservation Act and the rules and regulations promulgated
pursuant thereto and that the Act preempts Fort Collins’s
moratorium. Id. ¶ 39. The court stated it “express[es] no view as
to the propriety of a moratorium of materially shorter duration.”
Id. ¶ 40.

TRANSPORTATION COSTS AFTER THE FIRST COMMERCIAL

MARKET MUST BE REASONABLE, BUT NEED NOT ENHANCE

VALUE, TO BE DEDUCTIBLE FROM ROYALTY PAYMENTS

In Lindauer v. Williams Production RMT Co., 2016 COA 39,
2016 WL 908452, the Colorado Court of Appeals held that
“transportation costs beyond the first commercial market need not
enhance the value of the gas, such that actual royalty revenues
increase in proportion to those costs, to be deductible from royalty
payments.” Id. ¶ 53. The plaintiffs claimed that Williams
Production RMT Company n/k/a WPX Energy Rocky Mountain,
LLC (WPX) “improperly deducted transportation costs incurred
beyond the first commercial market when calculating royalties on
natural gas in certain months from July 2000 to July 2008.” Id.
¶ 4. The district court had entered judgment in the plaintiffs’ favor
after a bench trial. Id. ¶ 2. The court of appeals reversed and
remanded the district court’s decision with directions to enter
judgment in favor of WPX. Id.

This case involves gas produced from the Piceance Basin.
WPX paid the cost to transport natural gas from the wellhead
to the point of sale, including compression, gathering, and
processing the gas at a plant. WPX did not deduct any of these
costs incurred before the gas reached the tailgate of the processing
plant from the royalties paid to the plaintiffs. Id. ¶ 5. The court
found “there is a commercial market for gas at or near the tailgate
in the Piceance Basin,” but WPX sold some of the gas in
downstream markets where higher prices are sometimes available.
Id. ¶ 6. “WPX entered into long-term contracts with pipeline
companies to reserve capacity on the mainline pipelines to
transport the gas from the tailgate to the downstream markets.” Id.

There were two types of charges in the downstream
transportation charges: a “demand charge” paid to reserve space
on the mainline pipeline and a “commodity charge” paid per unit
volume actually shipped. Id. ¶ 7. “The demand charge is paid by
WPX whether or not it uses the pipeline to ship gas,” but WPX
deducted the demand charges from the plaintiffs’ royalties only in
months where gas is shipped. Id. WPX deducts the commodity
charges before paying royalties. Id. The parties agreed that the
tailgate at the processing plant is the first commercial market for
the gas. Id. ¶ 8.

The court reviewed both Garman v. Conoco, Inc., 886 P.2d
652 (Colo. 1994) and Rogers v. Westerman Farm Co., 29 P.3d
887 (Colo. 2001) and concluded that the cases “do not require
post-marketability transportation costs to meet the enhancement
test in order to be deducted from royalty payments . . . .”
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Lindauer, 2016 COA 39, ¶ 18. The enhancement test refers to
proof that “actual royalty revenues increase in proportion [to] the
costs assessed against the royalties . . . .” Id. ¶ 9.

The court reviewed language from Garman and concluded
that Garman required transportation costs for gas that is already
marketable to be reasonable, but did not require that such costs
must also increase royalty revenues. Id. ¶ 29. The court indicated
Garman requires enhancement in order for certain processing
costs to be deductible, but does not require post-marketability
transportation costs to meet the enhancement test to be deductible.
Id. ¶¶ 27, 30.

The court also discussed the Rogers case and stated that it
was “not persuaded that the court in Rogers intended to extend the
enhancement test to include the transportation costs incurred by
lessees to move gas to downstream markets.” Id. ¶ 33. Rather, the
court interpreted the language in Rogers to refer to “certain
processing costs” that enhance the value of marketable gas, being
the same category of costs to which Garman applied the
enhancement test. Id.

The court also concluded that “other considerations militate
against requiring transportation costs to meet the enhancement
test.” Id. ¶ 43. The court noted that “imposing an enhancement
requirement on transportation costs, particularly on a month by
month basis, ignores the ‘commercial realities of the market-
place.’” Id. ¶ 44 (quoting Rogers, 29 P.3d at 905). The court
stated that “[a]n enhancement test which compares gas prices in
downstream markets to those in the Piceance Basin does not
account for the significant increase in the volume of gas produced
from [the] wells as a result of downstream marketing.” Id. ¶ 45.
Also, operators “must invest in long-term transportation contracts
to guarantee access to downstream markets and to obtain higher
downstream prices . . . .” Id. ¶ 46. WPX had shown that the
plaintiffs “received over $6,000,000 in additional royalty revenues
over the eight-year period that they would not have received had
the gas been sold locally.” Id. ¶ 49. In rejecting the plaintiffs’
claims, the court found that a rule that allowed WPX to deduct
transportation costs based solely on a month-by-month compari-
son of prices “would give plaintiffs a ‘free ride’ by allowing them
to enjoy the long-term benefits of WPX’s downstream marketing
strategy in certain months, while avoiding paying their proportion-
ate share of the costs in other months.” Id.

COST OF CAPITAL WHERE OPERATOR BUILT

TRANSPORTATION SYSTEM IS DEDUCTIBLE IN

CALCULATING SEVERANCE TAX

In BP America Production Co. v. Colorado Department of
Revenue, 2016 CO 23, 2016 WL 1639829, rev’g 2013 COA 147,
2013 WL 5947018, the Colorado Supreme Court reversed the
decision of the Colorado Court of Appeals regarding whether the
cost of capital may be deducted from revenue in valuing oil and
gas resources for purposes of calculating state severance tax. See
Vol. XXXI, No. 1 (2014) of this Newsletter. The court found that
the Colorado severance tax statute “authorizes a deduction for any
transportation, manufacturing, and processing costs and that the
cost of capital is a deductible cost that resulted from investment
in transportation and processing facilities.” BP America, 2016 CO
23, ¶ 2 (citing Colo. Rev. Stat. § 39-29-102(3)(a)).

The court described the operation of Colorado’s severance
tax statute, including that “the severance tax aims to tax the
value of the resource at a specific point in time—the point at
which the resource emerges from beneath the earth’s surface.”
Id. ¶ 11. In industry terms, “the value of the resource at this point
in time is known as the resource’s ‘wellhead value.’” Id. (quoting
Washington Cnty. Bd. of Equalization v. Petron Dev. Co., 109
P.3d 146, 151, 153 (Colo. 2005)). The “resources are not sold at
the wellhead but rather are transported, processed, and then sold
at a market located away from the wellhead.” Id. The taxpayer
must calculate wellhead value after the resource has been
processed, transported, and sold and the method for doing so is
known in the industry as the “netback approach.” Id.

Colorado’s severance tax statute “allows extractors to deduct
from revenue ‘any transportation, manufacturing, and processing
costs.’” Id. ¶ 12 (quoting Colo. Rev. Stat. § 39-29-102(3)(a)). The
court emphasized the word “any” in this statute and compared the
statute to a different tax statute which did not use the word “any”
and allowed deduction only of costs “pursuant to guidelines
established by the administrator.” Id. ¶ 19 (quoting Colo. Rev.
Stat. § 39-7-101(1)(d)). The court stated that “[w]hen used as an
adjective in a statute, the word ‘any’ means ‘all.’” Id. ¶ 18
(quoting Stamp v. Vail Corp., 172 P.3d 437, 447 (Colo. 2007)).
The court concluded that the “inclusion of the phrase ‘any . . .
costs’ in the severance tax statute indicates that the General
Assembly intended to include all transportation, manufacturing,
and processing costs . . . .” Id. ¶ 19.

BP America Production Company’s (BP) predecessors had
constructed facilities to process natural gas from coal seams and
to transport it to market. Id. ¶ 3. The parties in the case had
“stipulated that if the cost of capital is allowed as a deduction, BP
is entitled to refunds of $629,186 and $669,202 plus interest for
tax years 2003 and 2004, respectively.” Id. ¶ 6. The court stated
that “the cost of capital is the amount of money that an investor
could have earned on a different investment of similar risk.” Id.
¶ 21. “In this case, the cost of capital is the amount of money that
BP’s predecessors could have earned had they invested in other
ventures rather than in building transportation and processing
facilities.” Id. The court stated that the district court had correctly
observed that “[c]apital has a cost, whether it is through interest
payments of loans, dividends to shareholders for use of invested
money, or loss of profits for inability to use money elsewhere.” Id.
¶ 25. The court held that the cost of capital is a cost for purposes
of the severance tax statute. Id. ¶ 31.

A memorandum dated May 6, 2016, from staff members
to the Joint Budget Committee (JBC), states the Colorado
Department of Revenue anticipates that the decision in this
case will lead to significant tax refunds due to deductions being
applied to returns currently in process, and that “oil and gas
producers will file amended tax returns as far back as allowed by
the statute of limitations (3 years).” Memorandum from Carly
Jacobs & Amanda Bickel, JBC Staff, to JBC (May 6, 2016). The
Department of Revenue estimates $98.4 million in required
refunds. Id. A bill that would address funding the refunds has
passed the Senate and House and is awaiting the Governor’s
signature. See Senate Bill 16-218, 70th Gen. Assemb., 2d Reg.
Sess. (Colo. 2016).
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PETITION FOR CERTIORARI GRANTED REGARDING

RETROACTIVE ASSESSMENT OF OIL AND GAS LEASEHOLD

TAXES WHERE VALUE WAS UNDERREPORTED

In Vol. XXXII, No. 3 (2015) of this Newsletter, we reported
on Kinder Morgan CO2 Co. v. Montezuma County Board of
Commissioners, 2015 COA 72, 2015 WL 3504537. In Kinder
Morgan CO2 Co. v. Montezuma County Board of Commissioners,
No. 15SC595, 2016 WL 768449 (Colo. Feb. 29, 2016), the
Colorado Supreme Court granted a petition for a writ of certiorari
as to two issues in this case. The court summarized the two issues
as follows: (1) “[w]hether the court of appeals properly concluded
that House Bill 90-1018 amended [Colo. Rev. Stat. § 39-10-
107(1)] to permit retroactive assessment of property taxes on the
value of oil and gas leaseholds omitted due to the underreporting
of the selling price of oil and gas or the quality sold therefrom,”
and (2) “[w]hether the court of appeals applied the proper
standard of review of the Board of Assessment Appeals’ (BAA’s)
determination that Kinder Morgan and Cortez Pipeline Company
are ‘related parties.’” 2016 WL 768449, at *1.

COGCC ISSUES NEW RULES REGARDING LARGE FACILITIES

IN URBAN MITIGATION AREAS AND REQUIRING OPERATORS

TO SHARE ADDITIONAL INFORMATION WITH

MUNICIPALITIES

Several new rules and rule revisions were adopted by the
Colorado Oil and Gas Conservation Commission (COGCC) at a
hearing in January 2016. This rulemaking was effective March 16,
2016. The rulemaking arose out of two recommendations from
Governor John Hickenlooper’s Task Force on State and Local
Regulation of Oil and Gas Operations (Oil and Gas Task Force).
The Governor formed the task force under a deal reached in
August 2014 which included agreements to take four different
proposed ballot initiatives off the November 2014 ballot.
Recommendations 17 and 20 from the Oil and Gas Task Force
pertain to coordination between operators and local governments
relating to siting large scale facilities in urban mitigation areas
(UMA) and long-term planning for oil and gas locations.

The new rules define “Large UMA Facility” to mean “any Oil
and Gas Location proposed to be located in an [UMA] and on
which: (1) the operator proposes to drill 8 or more new wells; or
(2) the cumulative new and existing on-site storage capacity for
produced hydrocarbons exceeds 4,000 barrels.” COGCC Rule
100. “Urban Mitigation Area” was already defined in the COGCC
rules prior to this new rulemaking, to mean

an area where (A) At least twenty-two (22) Building
Units or one (1) High Occupancy Building Unit (existing
or under construction) are located within a 1,000’ radius
of the proposed Oil and Gas Location; or (B) At least
eleven (11) Building Units or one (1) High Occupancy
Building Unit (existing or under construction) are
located within any semi-circle of the 1,000’ radius
mentioned in (A) above.

Id.

An operator proposing a Large UMA Facility is required to
“deliver a written Notice of Intent to Construct a Large UMA
Facility not less than 90 days prior to initiating the Form 2A
process with the [COGCC] and before the operator has finalized
a specific location with the Surface Owner . . . .” Id. Rule 305A.

The notice is to be delivered to (1) “[t]he local government with
land use authority over the proposed location of a Large UMA
Facility” and (2) “[t]he Surface Owner of the lands on which a
Large UMA Facility is proposed.” Id. Rule 305A.a(1). The notice
must include:

(1) A description and depiction of the proposed Oil and
Gas Location and the planned facilities;

(2) A description of the siting rationale for proposing to
locate the facility within the [UMA], including a
description of other sites considered and the reasons
such alternative sites were rejected; and

(3) An offer to consult with the local government with
land use authority over the proposed location to
seek agreement regarding siting the Large UMA
Facility, considering alternative locations and
potential best management practices.

Id. Rule 305A.b.

The local government with land use authority over the
proposed Large UMA Facility has 30 days to accept in writing an
operator’s offer to consult. Rule 305A.c. sets forth requirements
of the consultation process, including that the surface owner will
be invited to participate; the Director will participate at the
request of either the local government or the operator; if the local
government and operator are unable to reach agreement, the
operator shall offer in writing to engage in mediation with the
local government; if the local government agrees to mediation, the
operator and local government shall jointly select a mediator or
mediators, equally share the cost of mediation, and upon selection
of a mediator(s), the mediation shall conclude within 45 days
unless the parties agree to an extension of time; and the Director
is not a party to the mediation, but at the request of either the local
government or the operator, the Director shall provide technical
assistance to the parties or the mediator to the extent the Director
is able. Rule 305A.d. provides that “[w]ithin 30 days of receiving
the Notice of Intent to Construct a Large UMA Facility, the
Surface Owner . . . may request a meeting with the operator and
Director regarding siting of the Large UMA Facility. . . . [and]
[t]he Director will schedule the meeting.” Id. Rule 305A.d.

There are several exceptions provided for the Large UMA
Facility notification and consultation process, including that
(1) “[t]he local government with land use authority . . . has opted
out of the Rule 305A notification and consultation processes”;
(2) “[t]he operator and local government with land use authority
have an existing agreement regarding siting of oil and gas
locations and the proposed Large UMA Facility is within the
scope of the agreement”; (3) “[t]he Large UMA Facility is
proposed to be located within an approved site specific
development plan (as defined in [Colo. Rev. Stat. § 24-68-
102(4)(a), which includes, for example, a planned unit
development plan, subdivision plat and other types of agreements]
that establishes vested property rights as defined in [Colo. Rev.
Stat. § 24-68-103]), and which expressly governs the location of
Wells or Production Facilities on the surface estate”; or (4) the
location is within acreage identified as an oil and gas operations
area in an approved “application for development” as defined in
Colo. Rev. Stat. §§ 24-65.5-101 to -105, which includes, for
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example, a subdivision plat or planned unit development or
similar land use designation. COGCC Rule 305A.e.(1).

An operator may initiate the Form 2A process (Form 2A is a
drillsite/access road reclamation form which, except on federal or
Indian owned surface land, must be filed in conjunction with
Form 2, which is the application for permit to drill, deepen, re-
enter, recomplete, and operate form) once any of the following
occur:

(1) “[t]he operator and the local government with land use
authority reach agreement regarding a proposed Large
UMA Facility’s site”;

(2) “the proposed Large UMA Facility is subject to an
exception pursuant to Rule 305A.e.”;

(3) “[t]he local government with land use authority waives
the Rule 305A procedures in writing”;

(4) “[t]he local government with land use authority fails to
respond in writing within 30 days of receiving the
[notice]”;

(5) “[a]t least 90 days have passed since the local govern-
ment with land use authority received [the notice] and
the local government and the operator have engaged in
consultation . . . , but have not reached agreement.”

Id. Rule 305A.f.(1). In this last instance, the Form 2A will be
docketed for a COGCC hearing. Id. Rule 305A.f.(1)E.

In addition to the notices set forth above, “an operator shall
notify any [Proximate Local Governments] within 1,000 feet of
the proposed site that a permit to construct a Large UMA Facility
is being sought not less than 45 days prior to submitting a Form
2A . . . .” Id. Rule 305.a.(3). “Proximate Local Governments” are
defined as “any home rule or statutory city, town, territorial
charter city, combined city and county, or county” within 1,000
feet of the proposed site. Id. This new rule could require
notification of a nearby city or county even though that city or
county is not the local government with land use authority over
the proposed site.

The Director will respond in writing to any Proximate
Local Government comments regarding specific best
management practices reasonably related to potential
significant adverse impacts to public health, safety and
welfare, including the environment and wildlife re-
sources, that are within the [COGCC’s] jurisdiction to
remedy for the proposed Large UMA Facility.

Id. Rule 305.a.(3)B.

The COGCC “shall consult with the Colorado Department of
Public Health and Environment on an Application for Permit-to-
Drill, Form 2, or an Oil and Gas Location Assessment, Form 2A,
where . . . [t]he operator submits an Application for an Oil and
Gas Location Assessment, Form 2A, for a Large UMA Facility.”
Id. Rule 306.d.(1)A.

“Large UMA Facilities should be built as far as possible from
existing building units and operated using the best available
technology to avoid or minimize adverse impacts to adjoining
land uses.” Id. Rule 604.c.(4). “A Form 2A for a Large UMA
Facility will not be approved until best management practices
addressing [certain items] have been incorporated into the Oil and
Gas Location Assessment Permit.” Id. Rule 604.c.(4)B. The

matters to be addressed include “[f]luid leak detection, repair,
reporting, and record keeping for all above and below ground on-
site fluid handling, storage, and transportation equipment”;
“[z]ero flaring or venting of gas upon completion of flowback,
excepting upset or emergency conditions, or with prior written
approval from the Director for necessary maintenance opera-
tions”; and “[s]torage tank pressure and fluid management.” Id.
The Director may also “impose site-specific conditions of
approval to ensure that anticipated impacts are mitigated to the
maximum extent achievable.” Id. Rule 604.c.(4)C.

Beginning May 1, 2016, all operators that have filed a Form
1 with the COGCC (being any party wishing to engage in oil and
gas operations that are regulated by the COGCC) shall register
with each municipal local jurisdiction (defined as a home rule or
statutory city, town, territorial charter city, or combined city and
county) and county in which it has an approved drilling unit or a
pending or approved Form 2 or Form 2A. Id. Rule 302.c.(2). A
municipal local jurisdiction may request any operator registered
within its jurisdiction to provide the following information:

A. Based on an operator’s current business plan as of
the date of the request, a good faith estimate of the
number of wells the operator intends to drill in the
next five years in the local jurisdiction. A publicly
traded company’s well estimates may be based on
reserves classified as “proved undeveloped” for
SEC reporting purposes.

B. A map showing the location within the local juris-
diction of an operator’s existing well sites and
related production facilities; sites for which the
operator has approved, or has submitted applica-
tions for, drilling and spacing orders, Form 2s or
Form 2As; and, sites the operator has identified for
development on its current drilling schedule for
which it has not yet submitted applications for
[COGCC] permits.

C. An operator will provide the well estimates re-
quested pursuant to this subsection 3 using reason-
able business judgment based on information known
to the operator as of the date the estimates are
requested. Well estimates are subject to change at
any time at the operator’s sole discretion.

Id. Rule 302.c.(3).

I D A H O  —  M I N I N G  /
O I L  &  G A S

P E T E R  G .  B A R T O N

—  R E P O R T E R  —

IDAHO COALITION TO PURSUE NATURAL RESOURCE

DAMAGES FOR PHOSPHATE MINING

On October 8, 2015, the Southeast Idaho Phosphate Mine
Site Natural Resource Damage Assessment and Restoration
Trustee Council (Trustee Council) announced that it was
commencing an assessment of environmental damages from
phosphate mining in southeastern Idaho. The Trustee Council,
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formed in 2015, is led by the U.S. Fish & Wildlife Service
and includes the U.S. Forest Service, the Bureau of Land
Management, the Bureau of Indian Affairs, the Idaho Department
of Environmental Quality, the Idaho Department of Fish and
Game, and the Shoshone-Bannock Tribes. The Trustee Council
process will evaluate if natural resources were harmed over the
time that the area has been contaminated, set an amount of any
such damages, and develop a restoration program to compensate
for those losses as appropriate. The Trustee Council’s main
website is available at http://www.fws.gov/idahonrdar/. While no
timeline has been set, the process is expected to take years. There
are 17 historic mines in the area likely to be affected. See John
O’Connell, “Idaho Council Pursues Public Compensation for
Mining Damage,” Capital Press (Oct. 12, 2015).

OIL & GAS COMMISSION APPOINTS FIRST HEARING

OFFICER

On December 17, 2015, the Idaho Oil and Gas Conservation
Commission (Commission) appointed its first hearing officer
under a recent Idaho law dealing with forced integration. See
Assoc. Press, “Hearing Officer Appointed in Contested Idaho
Drilling Plan,” Idaho Bus. Review (Dec. 21, 2015). The hearing
officer will consider two areas in Payette County for integration
of oil and gas reserves. The Commission’s December 17, 2015
meeting minutes are available at http://www.idl.idaho.gov/oil-
gas/commission/minutes-archive/2015/121715-final-minutes-oil-
gas-special.pdf. Idaho Code Ann. § 47-323, as amended in 2015,
allows for unit operations when 55% of mineral rights owners in
the specified area apply for drilling to go forward. If integration
is ordered, reluctant mineral interest owners will have three
options: (1) lease rights to the mining company, (2) become a
working interest owner by sharing the costs, or (3) become a
nonconsenting working interest owner (which avoids costs but
results in having to pay a much larger portion of profits compared
with working interest owners). See Assoc. Press, supra. The
Commission, long dormant, became active again in 2013, which
has resulted in new statutes and regulations being put forward to
update its practices to be consistent with those of other states.

OIL & GAS COMMISSION INITIATES RULEMAKING

On March 17, 2016, the Idaho Oil and Gas Conservation
Commission (Commission) initiated a negotiated rulemaking to
speed up energy production. The Commission’s meeting minutes
are available at http://www.idl.idaho.gov/oil-gas/commission/
minutes-archive/2016/031716-final-minutes-oil-gas.pdf.  The
rulemaking process will seek to align the Commission’s rules
with a bill that became law the day before. See Senate Bill
1339 (SB 1339), 63d Leg., Reg. Sess., 2016 Idaho Laws
ch. 48 (amending Idaho Code Ann. §§ 47-317, -318, -320, -321,
-323, -324) (effective Mar. 16, 2016). SB 1339 transforms
the Commission into more of an appellate body. The Idaho
Conservation League supported the rulemaking process and said
it would participate. See Assoc. Press, “Idaho Oil and Gas
Commission Starts Rulemaking Process,” Idaho Bus. Review
(Mar. 18, 2016). If the negotiated rulemaking results in proposed
rules that are subsequently approved by the Commission, the
Idaho legislature will review the proposed rules in its spring 2017
session.

IDAHO LEGISLATURE MODERNIZES THE IDAHO

GEOLOGICAL SURVEY

On March 24, 2016, the Idaho legislature enacted a law that
provides for the sharing of geological records relating to mineral,
oil, and gas exploration and production within the state between
the Idaho Geological Survey, the Idaho Department of Lands, and
the Idaho Oil and Gas Conservation Commission. The law also
modernizes how the State preserves and uses geological samples.
See House Bill 509, 63d Leg., Reg. Sess., 2016 Idaho Laws
ch. 194 (amending Idaho Code Ann. §§ 47-306, -307, -319)
(effective July 1, 2016).

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

SUIT TO REFORM DEED AFFIRMED BY THE MISSISSIPPI

COURT OF APPEALS BASED ON MUTUAL MISTAKE AND

SCRIVENER’S ERROR

In Ward v. Harrell, 2015-CA-00101-COA, 186 So. 3d 410
(Miss. Ct. App. 2016), James L. Harrell in 1979 conveyed a
parcel of land to L.L. Martin and his wife, Cherry Martin. The
deed stated: “The Grantee herein retains all mineral rights on said
land and property.” Id. ¶ 4.

In 1997 the Martins conveyed the land to Michael V. Ward
and his wife, Amy S. Ward. The deed contained an exception
reading: “All oil, gas and other minerals in, on and under the
above described property which have been previously reserved or
conveyed.” Id. ¶ 5 (alterations omitted). In 2007 the Wards
executed an oil, gas, and mineral lease covering said lands to
Denbury Onshore LLC (Denbury). Id. ¶ 6. In 2010 Harrell
executed an oil, gas, and mineral lease to Denbury covering the
same lands. Id.

When the Wards realized that royalties were being paid to
Carolyn Harrell, widow and successor in title to James Harrell,
they filed suit against her to remove the cloud on their title. Id.
¶ 8. Carolyn Harrell counterclaimed to reform the deed to the
Martins and to remove the Wards’ lease to Denbury as a cloud on
her title. Id.

The trial court held the deed to the Martins to be ambiguous
and construed it to reserve the minerals in Harrell, relying on
Pursue Energy Corp. v. Perkins, 558 So. 2d 349 (Miss. 1990),
which set out a three-tiered approach for construing and interpret-
ing written instruments that are ambiguous. Ward, 2015-CA-
00101-COA, ¶ 13. The appeals court held that the deed to the
Martins was not ambiguous and could not be reformed by
construction or interpretation. The court stated that to reform an
unambiguous instrument, the party seeking reformation must
prove: “(1) a mistake on the part of both parties; or (2) a mistake
on the part of one party with fraud or inequitable conduct on the
part of the other party; or (3) an error on the part of the scrivener.”
Id. ¶ 15 (quoting In re Estate of Summerlin, 2007-CA-00055-
COA, ¶ 47, 989 So. 2d 466 (Miss. Ct. App. 2008)).

The court was of the opinion that Harrell intended to reserve
all minerals, that the Martins never attempted to claim any rights
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in the minerals, and that the deed executed by the Martins to the
Wards expressly stated that all minerals had been previously
reserved or conveyed, which circumstances constitute mutual
mistake. Id. ¶¶ 21, 22. The court also noted that the attorney
involved in the deed to the Martins said the word “grantee” in the
deed should have been “grantor.” Id. ¶ 23. The court further
pointed out that a reservation cannot be made by a grantee in a
deed. Id. ¶ 24 (citing Thornhill v. Ford, 56 So. 2d 23 (Miss.
1952)).

After noting that while the trial court applied the wrong legal
standard in reaching its decision, the court of appeals, based on
evidence beyond a reasonable doubt of mutual mistake and
scrivener’s error, affirmed the trial court’s judgment reforming the
deed in favor of Carolyn Harrell. Id. ¶ 25.

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

OIL AND GAS DISCLOSURE AND PUBLIC NOTICE

REQUIREMENTS

As reported in Vol. XXXII, No. 3 (2015) of this Newsletter,
the Nebraska legislature conducted an interim study in fall 2015
focusing on hydraulic fracturing and other oil and gas issues.
During the 2016 legislative session, the legislature followed up by
adopting a bill that provides additional duties for the Nebraska Oil
and Gas Conservation Commission (NOGCC). See Legislative
Bill 1082 (LB 1082), 104th Leg., 2d Reg. Sess., 2016 Neb. Laws
1082 (effective July 21, 2016).

LB 1082 imposes added sampling and disclosure obligations
on operators of Class II commercial underground injection wells.
Id. § 4. The bill authorizes the NOGCC to require periodic
sampling and reporting of injection fluids, monitoring of produced
water transporters, and periodic evaluation of financial assurance
requirements on both existing and proposed wells to ensure the
operator can adequately cover the costs of plugging, abandon-
ment, and surface restoration as needed. Id. § 3 (amending Neb.
Rev. Stat. § 57-905(3)). The bill requires the NOGCC to provide
notice of the receipt of an underground injection well permit
application and copies of all permit application materials to the
local county, city, or village and natural resources district within
which the proposed well would be located. Id. § 3 (to be codified
at Neb. Rev. Stat. § 57-905(14)). The bill further authorizes the
NOGCC to conduct public informational meetings and forums on
commercial underground injection well permit applications.
Id. § 3 (to be codified at Neb. Rev. Stat. § 57-905(4)).

U.S. SUPREME COURT CONFIRMS TRIBAL BOUNDARY

In Nebraska v. Parker, 136 S. Ct. 1072 (2016), aff’g sub
nom. Smith v. Parker, 774 F.3d 1166 (8th Cir. 2014), the U.S.
Supreme Court unanimously and definitively resolved a long-
standing boundary issue for the Omaha Tribe in Nebraska. An
open question for many years was whether the original boundaries
of the Omaha Reservation had been diminished by subsequent
treaties and congressional acts. The case before the U.S. Supreme
Court, while it dealt with tribal jurisdiction over liquor sales, is

also important with respect to the scope of environmental
jurisdiction.

The Omaha Tribe signed a treaty with the United States in
1854 creating a future reservation of 300,000 acres in what is now
eastern Nebraska. Nebraska v. Parker, 136 S. Ct. at 1076. In
1865, the Omaha Tribe ceded 98,000 acres of its reservation for
the Winnebago Reservation. Nebraska became a state in 1867.
Two subsequent congressional acts, in 1872 and 1882, authorized
the Secretary of the Interior to survey, appraise, and sell up to
50,000 acres on the western portion of the Omaha Reservation
with proceeds to be used for the benefit of the Omaha Tribe. Most
of this land opened for settlement under these congressional acts
is now owned by nontribal members. Id. at 1077.

The Nebraska v. Parker litigation involved a tribal liquor
control ordinance that created a licensing scheme and imposed a
10% sales tax on alcoholic beverages purchased within the
reservation. Id. at 1078. The tribe’s attempt to enforce the
ordinance met with resistance from businesses that sell alcohol in
Pender, Nebraska, a community located within the disputed
boundary area. The State of Nebraska intervened on the side of
these local businesses. The plaintiffs in the case argued that the
two congressional acts diminished the reservation. The Omaha
Tribal Court, U.S. District Court for the District of Nebraska, and
the U.S. Court of Appeals for the Eighth Circuit all agreed that
Congress did not intend to diminish the boundaries of the Omaha
Reservation. Id. The U.S. Supreme Court after a careful analysis
of the historical context and congressional acts agreed that
Congress did not intend to diminish the Omaha Reservation or
divest the tribe of jurisdiction. Id. at 1082.

Federal environmental laws such as the Clean Water Act and
Clean Air Act have been administered within the disputed
boundary area by the respective federal agencies, primarily the
U.S. Environmental Protection Agency. To date, the Omaha
Tribe has not sought treatment-as-a-state (TAS) authority to
administer federal laws within the reservation. The Nebraska
Department of Environmental Quality (NDEQ) has applied state-
only environmental laws, such as permitting for wastewater and
livestock facilities, septic system construction and registration,
and application of agricultural chemicals, to nontribal landowners
within the reservation. The NDEQ has also provided reimburse-
ment to eligible responsible parties for petroleum tank cleanup
and grants for a variety of waste reduction and recycling activities
to nontribal landowners within the reservation. The Supreme
Court found that “[t]his ‘mixed record’ of subsequent treatment of
the disputed land cannot overcome the statutory text, which is
devoid of any language indicative of Congress’ intent to dimin-
ish.” Id. (quoting South Dakota v. Yankton Sioux Tribe, 522 U.S.
329, 356 (1998)).

In its opinion, the Supreme Court intentionally expressed “no
view about whether equitable considerations of laches and
acquiescence may curtail the [Omaha] Tribe’s power to tax the
retailers of Pender in light of the Tribe’s century-long absence
from the disputed lands.” Id. Further litigation may be anticipated.
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N E W  M E X I C O  —  M I N I N G

S T U A R T  R .  B U T Z I E R

L A R R Y  P .  A U S H E R M A N

—  R E P O R T E R S  —

CERCLA CLAIMS AGAINST UNITED STATES AND LAGUNA

PUEBLO ENTITIES DISMISSED

In a series of early 2016 decisions issued in Atlantic Richfield
Co. v. United States, No. 1:15-cv-00056 (D.N.M. filed Jan. 21,
2015), the U.S. District Court for the District of New Mexico
dismissed claims for cost recovery and contribution asserted by
Atlantic Richfield Co. (ARCO) against the United States, the
Laguna Pueblo (Pueblo), and Laguna Construction Company
(LCC), a federally chartered tribal corporation formed by the
Pueblo. The claims resulting in the decisions arose from U.S.
Environmental Protection Agency (EPA) investigations into
inadequate remediation efforts undertaken decades ago at the
Jackpile Paguate uranium mine in the Grants Uranium Belt in
west-central New Mexico. The decisions provide insights into the
Comprehensive Environmental Response, Compensation, and
Liability Act’s (CERCLA), 42 U.S.C. §§ 9601–9675, statute of
limitations, certain potential pitfalls in pleading CERCLA claims,
and the ability of an Indian Pueblo to assert a sovereign immunity
defense in the context of CERCLA and contract claims.

In the 1940s, the federal government was in the market for
uranium concentrate for enrichment to weapons-grade materials,
and encouraged private entities to mine and mill uranium for sale
to the government at prices it set. Uranium was discovered on
Laguna Pueblo lands in 1952, and Anaconda Copper Mining
Company (Anaconda) entered into mining leases for uranium
approved by the Bureau of Indian Affairs (BIA), acting pursuant
to its trust responsibility to the Pueblo. Productive operations
occurred at the Jackpile Paguate mine under the leases until 1982.

In 1986, the Pueblo and ARCO, Anaconda’s successor,
entered into an agreement to terminate the leases and perform
remediation. ARCO agreed to pay the Pueblo to perform reme-
diation, and the Pueblo agreed to assume all liability and release
ARCO. The U.S. Department of the Interior approved the
agreement and, pursuant to proceedings under the National
Environmental Policy Act, the BIA and the Bureau of Land
Management issued a record of decision that established require-
ments for the remediation. ARCO paid $43.6 million to the
Pueblo to perform the remediation.

LCC, the Pueblo, and the United States all were involved in
varying degrees with the remediation. The BIA had responsibility
to approve key remediation decisions according to a cooperative
agreement with the Pueblo. But the BIA and the Pueblo saw
ARCO’s $43.6 million payment as an economic development
opportunity. The Pueblo formed LCC to conduct the remediation,
and the BIA ceded certain oversight of the remediation work to
LCC. Work on the initial remediation ended in 1985. Beginning
in 2007 the Pueblo, followed by the EPA, investigated the site and
found inadequacies in the cleanup work. In 2012 the EPA
proposed listing the site on the National Priorities List, and in
2014 it asserted that ARCO should fund the CERCLA Remedial

Investigation/Feasibility Study. The EPA has brought no
litigation.

Asserting that the remediation was mishandled, ARCO
brought CERCLA claims against the United States, the Pueblo,
and LCC, seeking cost recovery, contribution, declaratory relief,
and damages for breach of contract. ARCO sought to recover two
categories of response costs: (1) the $43.6 million it paid to the
Pueblo in 1986 in exchange for the Pueblo’s agreeing to be
responsible for the remediation and release ARCO from all
responsibility for it; and (2) significant costs ARCO incurred in
responding to the EPA’s efforts to shift responsibility to ARCO.

Senior U.S. District Judge James A. Parker entered a trio of
memorandum decisions and orders in February and March of
this year. The court dismissed all of ARCO’s CERCLA and
declaratory claims against the United States, the Pueblo, and LCC.
Breach of contract claims against the Pueblo survived motions to
dismiss.

ARCO’s claims against the United States were dismissed in
part because of the CERCLA statute of limitations and in part
because ARCO’s pleadings were deficient. The court dismissed
ARCO’s claims for cost recovery and contribution for the 1986
settlement payment as time-barred. The court dismissed ARCO’s
cost recovery and contribution claims to recover the costs in
responding to the EPA and associated investigation as inade-
quately pled to establish that the expenditures constituted
“necessary costs of response.” Post-judgment contribution claims
were dismissed as premature because ARCO has not been sued.
Finally, the court ruled that claims against the United States for
declaratory judgment warranted dismissal, finding that ARCO
could not bring a claim for declaratory relief since it failed to
establish a valid underlying contribution or cost recovery claim.

The dismissal of ARCO’s claims against the Pueblo and LCC
was somewhat more complicated as a result of sovereign
immunity defenses raised by those entities. The court considered
the sovereign immunity defense asserted by both the Pueblo and
LCC, the Pueblo’s federally chartered tribal corporation. The
court concluded that both the Pueblo and LCC are entitled to
assert sovereign immunity as a bar to ARCO’s CERCLA claims,
but that the Pueblo and LCC each had separately waived
sovereign immunity with regard to ARCO’s breach of contract
claims. The court found that the Pueblo waived sovereign
immunity as to the breach of contract claims in the 1986
agreement to terminate leases, but determined that the waiver as
constituted did not extend to the CERCLA claims. The court
found that LCC, meanwhile, waived immunity as to the breach of
contract claims through articles of merger associated with the
merger of LCC from a New Mexico corporation to a federal
corporation to take advantage of the liability limiting provisions
of 25 U.S.C. § 477.

Although the facts of Atlantic Richfield are relatively unique,
its lessons are broad. First, in pleading a CERCLA claim for cost
recovery, care should be taken to allege in some detail facts that
support all elements of the claim, including facts showing that
necessary response costs within CERCLA were incurred. Second,
without adequate waiver of sovereign immunity, the settlement
and payment in exchange for a release and commitment by a tribe
or tribal corporation to assume full responsibility for cleanup may
leave the door open for CERCLA liability in the future without
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recourse through CERCLA-based contribution and cost recovery
claims. Finally, although the court’s decision confirmed that the
defense of sovereign immunity applies to CERCLA contribution
and cost recovery claims brought by private parties against
sovereign Indian tribes and their federally chartered corporations,
the court’s analysis confirms that under the right circumstances,
a tribe may waive its sovereign immunity protections.

S T U A R T  R .  B U T Z I E R

C H R I S T I N A  C .  S H E E H A N

—  R E P O R T E R S  —

NEW MEXICO MINING COMMISSION NARROWLY EXPANDS

MINIMAL IMPACT PERMITTING OPPORTUNITIES FOR

CERTAIN MINING OPERATIONS

On April 20, 2016, the New Mexico Mining Commission
(NMMC) conducted a hearing to consider a rule change to the
New Mexico Mining Act Reclamation Program (MARP)
regulations. The New Mexico Mining Association (NMMA)
proposed the rule change to expand eligibility for permitting
under the “Part 3” minimal impact mining operations regulations
set forth in N.M. Code R. § 19.10.3. The NMMC orally approved
the rule expansion at the hearing and subsequently confirmed it by
a final order issued April 28, 2016.

The newly revised regulations allow existing and new mining
operations involving any of five specified minerals (dolomite,
garnet, humate, perlite, and zeolite) to disturb up to 40 acres
and still be eligible for permitting as a minimal impact mine,
increasing four-fold the allowable disturbance that had previously
applied in the case of such minerals, and that still applies to all
other minerals. The rule change applies in all New Mexico
counties except the three most populated counties, Bernalillo,
Dona Ana, and Santa Fe Counties. This rule change, while fairly
narrowly tailored in scope, likely is the most significant
substantive change to the MARP regulations since their adoption
in 1994 pursuant to the New Mexico Mining Act of 1993 (Mining
Act).

Under the MARP regulations, Part 3 permitting for a minimal
impact mining operation is much more streamlined and less
onerous than permitting for operations that do not qualify for
minimal impact status. The requirements for permitting new
mining operations under the separate “Part 6” MARP regulations
at N.M. Code R. § 19.10.6 are substantially more burdensome
in terms of public participation requirements, application and
reclamation planning specificity, and overall performance
standards.

For example, the Part 6 permitting process includes an
expectation for advance submission and approval of a sampling
and analysis plan that then is used for the collection of 12 months
of baseline data across a range of environmental media and site
conditions before an application may be deemed complete and
reviewable, much less approved. Further, the public participation
and technical review requirements under Part 6 are extensive, and
involve a formidable multiple-agency technical review process.
Since the adoption of the MARP regulations in 1994, not one new
mining operation has been permitted successfully under Part 6, a

fact that has been a source of consternation for both the NMMA
and the primary agency charged with administering the Mining
Act’s permitting regimes, the New Mexico Mining and Minerals
Division (MMD).

Prior to the approved rule change, in order for a mining
operation to qualify for minimal impact status, a mining operation
(both new and existing) could not exceed 10 acres of disturbed
land, except that a new or existing operation extracting humate
could exceed 10 acres but not 20 acres of land if its approved
closeout plan provided for concurrent reclamation of mined-out
areas. Borrowing from this concept, the adopted rule change
requires concurrent reclamation of minimal impact operations
exceeding 10 acres of disturbance where practicable. The new
rule change also requires MMD to conduct an on-site inspection
of the proposed permit area prior to issuing a minimal impact
mining operations permit, and to conduct annual inspections of
minimal impact mining operations greater than 10 acres.

In adopting the rule change, the NMMC’s April 28 final
order included an express recognition of the need to enhance
economic growth and development opportunities in rural areas of
the state. The NMMC also explicitly recognized that the expanded
minimal impact rules do not erode, and in fact often may improve,
environmental stewardship in New Mexico by encouraging the
juxtaposition of mining and processing operations and concurrent,
sensible reclamation practices.

The rule change will become effective once it is published in
the New Mexico Register.

N E W  M E X I C O  —  O I L  &  G A S

E L I Z A B E T H  A .  R Y A N

—  R E P O R T E R  —

NMOCC HAS AUTHORITY TO PROMULGATE NEW RULE

DESPITE PENDING APPEAL OF EXISTING RULE

The New Mexico Court of Appeals recently upheld the New
Mexico Oil Conservation Commission’s (NMOCC) 2013 version
of the Pit Rule (2013 Rule), N.M. Code R. § 19.15.17, in
Earthworks’ Oil & Gas Accountability Project v. New Mexico Oil
Conservation Commission, No. 33,451, 2016 WL 756447 (N.M.
Ct. App. Feb. 24, 2016). The petitioners, Earthworks’ Oil & Gas
Accountability Project (Earthworks) and New Mexico Wilderness
Alliance, appealed the NMOCC’s order promulgating the 2013
Rule that regulates pits, closed-loop systems, and below-grade
tanks and sumps used in connection with oil and gas operations
for the protection of fresh water, public health, and the
environment. Id. at *1. The New Mexico Oil & Gas Association
intervened. The petitioners made three arguments: (1) the
NMOCC lacked jurisdiction to create the 2013 Rule because there
was a pending appeal on a previous version of the rule; (2) the
NMOCC’s decision to issue the 2013 Rule was arbitrary and
capricious because the petitioners submitted contrary evidence to
the NMOCC and the NMOCC did not adequately set forth
reasons for changing the Pit Rule; (3) the NMOCC provided
inadequate notice of the proposed rulemaking of the 2013
Rule. Id.
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The previous version of the Pit Rule was adopted by the
NMOCC in 2008 and amended in 2009 (2008 Rule). This version
of the Pit Rule was appealed by oil and gas industry entities to the
First Judicial District Court. While the appeal was ongoing, these
entities petitioned the NMOCC to propose a new version of the
Pit Rule. The parties opposed to any such rulemaking secured a
writ of prohibition from the First Judicial District Court to block
the NMOCC from making changes to the Pit Rule. The writ
was quashed one month later, and the NMOCC proceeded in
promulgating the 2013 Rule. The appeal of the 2008 Rule was
stayed. Id.

Following adoption of the 2013 Rule, Earthworks requested
a rehearing of the 2013 Rule by the NMOCC. The request was
denied, and having no appellate procedures within the NMOCC
rulemaking process, the petitioners sought a writ of certiorari
under Rule 1-075 NMRA in district court. The district court
granted the writ and subsequently certified the case to the New
Mexico Court of Appeals. Id.

The petitioners’ first claim arguing that the NMOCC lacked
jurisdiction to promulgate the 2013 Rule was based on the
appeal of the 2008 Rule because the court had not issued a final
order in that appeal. Id. at *2. The petitioners argued the ongoing
appeal divested the NMOCC of jurisdiction to adopt a new Pit
Rule because it was acting in an adjudicatory capacity. The
petitioners, however, did not rely on any authority for this
position. The court pointed out that the petitioners confused the
NMOCC’s rulemaking authority with its adjudicatory authority.
The court held that the NMOCC was acting under its rulemaking
authority when promulgating the 2013 Rule. Id. The difference
between an agency’s rulemaking authority and adjudicatory
authority is that adjudications involve disputes among specific
individuals in specific cases, whereas rulemaking affects the rights
of a broad class of the public and not specific individuals. Id. at
*2 n.1. Relying on the New Mexico Supreme Court’s decision in
New Energy Economy, Inc. v. Shoobridge, 2010-NMSC-049, 243
P.3d 746, the court further held that an attempt by a court to
suspend the rulemaking process of an agency because of a
pending appeal is prohibited by the doctrine of separation of
powers, which “forbids a court from prematurely interfering
with the administrative process created by the Legislature.”
Earthworks, 2016 WL 756447, at *3 (quoting Shoobridge, 2010-
NMSC-049, ¶ 1).

Next, the petitioners argued the NMOCC’s decision to issue
the 2013 Rule was arbitrary and capricious for several reasons,
and the court addressed each applying a deferential standard of
review. Id. at *4. A deferential standard of review presumes a rule
enacted by an agency is valid and will be upheld if it is reasonably
consistent with the statutory mandates the agency is charged with
implementing. Id. The NMOCC’s statutory mandates are found
in the New Mexico Oil and Gas Act, N.M. Stat. Ann. §§ 70-2-1
to -38.

Many of the petitioners’ arguments centered on the NMOCC
hearing the same evidence in the hearings for the 2013 Rule as it
did during the hearings on the 2008 Rule, yet the rules are
“radically different.” Earthworks, 2016 WL 756447, at *5. The
petitioners requested the court to take judicial notice of the record
for the 2008 rulemaking proceedings in addition to reviewing the
record of the 2013 rulemaking proceedings in order to show the

similarity of evidence. Id. However, the court declined to take
notice, stating that “[i]t is not the function of a court acting in an
appellate capacity to admit new evidence or substitute its
judgment for that of an administrative agency.” Id. The court
limited its review to whether the NMOCC’s order adopting the
2013 Rule was arbitrary or capricious based only on the evidence
presented during the 2013 rulemaking hearing. Id. at *6.

The court found that the reasoning behind the 2013 Rule was
adequate because the NMOCC gave detailed findings for the
standards it applied and the requirements it created in the 2013
Rule. Id. The NMOCC explained the 2008 Rule’s negative impact
on the growth in the oil and gas industry, the difficulty in
understanding the 2008 Rule, the creation of unnecessary
paperwork, and the cumbersome process that did not promote a
predictable system. Id. The NMOCC further stated in its findings
that the changes to the 2013 Rule encouraged reuse and recycling
of oilfield fluids, reduced surface impacts, and corrected
misconceptions relied on during the development of the previous
rule. Id.

The petitioners also argued the NMOCC did not adequately
explain its changing the Pit Rule from a prescriptive rule to a
performance-based rule. Id. at *7. The court responded that the
NMOCC was under no obligation to explain its use of one type of
rule over another, and it is only required to satisfy the purposes set
forth in the Oil and Gas Act. The petitioners simply did not meet
their burden of establishing that the 2013 Rule was not related to
the NMOCC’s legislative purpose. Id.

The petitioners also argued the NMOCC’s decision was
arbitrary and capricious because the 2013 Rule lowered ground-
water contamination standards. Id. The court, however, rejected
this argument, stating the NMOCC is not required to justify a
departure from a previous rule; it is only required to explain its
reasoning for adopting a new rule and how the new rule fulfills its
statutory mandate of protecting fresh water, public health, and the
environment. Id. The court referenced the NMOCC’s reliance on
testing using U.S. Environmental Protection Agency methodology
and detailed evidence on factors affecting groundwater contami-
nation levels. Id. Ultimately, the court found the NMOCC
provided an adequate explanation for the standards set forth in the
2013 Rule, which continued to fulfill the statutory mandate. Id.
at *8.

The last arbitrary and capricious argument set forth by the
petitioners was that the NMOCC gave no explanation as to how
the 2013 Rule provided for more cost savings and economic
development. Id. The petitioners argued that the NMOCC took all
possible measures related to cost savings when the previous rule
was developed. Id. at *9. But the court found the petitioners had
no factual basis for this argument. Id. The petitioners argued the
NMOCC acted arbitrarily and capriciously because it has no duty
to further economic development. Id. at *8. The court disagreed
with the petitioners and found that the NMOCC must do whatever
is reasonably necessary to carry out its statutory mandate, even if
it is not expressly defined in any section of the Oil and Gas Act.
Id. (citing N.M. Stat. Ann. § 70-2-11(A)). Economic consider-
ations cannot be the sole purpose behind the NMOCC adopting a
rule, but the NMOCC may consider economic factors when
developing a rule. Id. at *9. Here, only one of the justifications for
the 2013 Rule was strained economic development, shown
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through various public comments given at the rulemaking
proceeding; therefore, the NMOCC’s actions were not arbitrary
or capricious. Id.

The third argument the petitioners made in appealing the
NMOCC’s promulgation of the 2013 Rule concerned whether the
NMOCC gave adequate notice of the proposed rulemaking. Id. at
*11. The court found the NMOCC complied with the notice
requirements in the Oil and Gas Act by publishing notice (which
specified where to obtain a copy of the proposed Pit Rule) in the
Albuquerque Journal, on the NMOCC docket, in the New Mexico
Register, and on the NMOCC’s website. Id. at *11. The
petitioners argued that the court should instead apply the notice
requirements set forth in New Mexico Administrative Procedures
Act (NMAPA). Id. The court stated that the petitioners provided
no authority to support this argument and that the NMAPA does
not apply to the NMOCC’s actions. Id.

In summary, the court concluded that all of the petitioners’
claims failed. Id. at *12. The NMOCC is not deprived of the
power to adopt new rules due to pending appeals. The court will
apply a deferential standard to agency decisions and the NMOCC
provided adequate reasoning for adopting the 2013 Rule. The
NMOCC did not act arbitrarily or capriciously in developing the
2013 Rule because the rule satisfies the NMOCC’s statutory
mandate. Furthermore, the NMOCC acted within its authority
under the Oil and Gas Act in promulgating the 2013 Rule. This
case is significant because it is yet another decision, like the
Shoobridge decision, where the court confirms that courts cannot
prematurely interfere with agency rulemaking.

Editor’s Note: The reporter acknowledges the assistance of
her associate, Elizabeth A. Shields, in the preparation of this
report.
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STATEMENT OF CLAIM BY A STRANGER TO TITLE POTENTIALLY

GIVES CONSTRUCTIVE NOTICE OF AN UNRECORDED DEED

In a case that could have significant ramifications for buyers
of North Dakota real property interests, the North Dakota
Supreme Court held that a buyer of mineral interests had a duty to
inquire further into the actual state of mineral ownership based on
a recorded statement of claim of mineral interests. See Desert
Partners IV, L.P. v. Benson, 2016 ND 37, 875 N.W.2d 510.
There, sometime prior to 1990, Elmer Benson conveyed all of the
minerals in 160 acres of land to five grandchildren, namely,
Edward Benson, John Benson, Louise Benson, Geri Benson, and
Ann Kemske. Id. ¶ 2. By a deed dated December 13, 1990 (1990
Kemske Deed), Ann Kemske and her husband conveyed and
quitclaimed all of their interest in the land to Thomas Benson,
John Benson’s father. Id. ¶ 3. However, that deed was not
recorded until April 9, 2012. In November 2005, Thomas Benson
(pursuant to a power of attorney) recorded a statement of claim of
mineral interest (Statement of Claim) that identified himself,

Leatrice Benson, Edward Benson, Louise Benson Kack, Geri
Benson, and Ann Pflueger Kemske as owners of an undivided
mineral interest. Id. ¶¶ 5, 15. Presumably, the Statement of Claim
was recorded to protect the mineral interests from becoming
“dormant” under North Dakota’s dormant mineral act. See
generally N.D. Cent. Code ch. 38-18.1. Thereafter, on April 15,
2010 (2010 Kemske Deed), Ann Kemske executed a mineral deed
to Family Tree Corporation (Family Tree), conveying all of her
interest in 1,720 acres of land, including the disputed mineral
interests in 160 acres described in the 1990 Kemske Deed. Id. ¶ 3.
That deed was recorded on May 12, 2010, prior to the 1990
Kemske deed, but subsequent to the Statement of Claim. Id.
Family Tree thereafter conveyed to Desert Partners IV, L.P.
(Desert Partners) a portion of the mineral interest received under
the 2010 Kemske Deed. Id. That deed was dated May 12, 2010,
and recorded on June 2, 2010, also before the 1990 Kemske Deed
was recorded. Id.

In January 2013, Desert Partners and Family Tree
(collectively, Plaintiffs) sued Thomas Benson, John Benson,
Brian Benson, the Kemskes, and others to quiet title to the mineral
interests purportedly purchased via the 2010 Kemske Deed. Id.
¶ 4. They argued that Family Tree was a good faith purchaser for
valuable consideration and without notice of the Kemskes’ prior
unrecorded deed to Thomas Benson, such that they were entitled
to the protections afforded under North Dakota’s recording
statutes. Id. ¶¶ 4, 11. John Benson and his son, Brian Benson, as
successors in interest to the mineral interests of Thomas Benson,
answered, claiming that Family Tree could not be a good faith
purchaser in 2010 because the recorded Statement of Claim
created a duty of further inquiry into the actual ownership of the
minerals. Id. ¶ 5. The district court granted Plaintiffs’ motion for
summary judgment, concluding that, when Family Tree received
and recorded the 2010 Kemske Deed, there was no evidence that
it had knowledge of the prior unrecorded deed to Thomas Benson,
and that John Benson failed to produce any evidence that
Plaintiffs were not good faith purchasers for value. Id. ¶ 7. The
North Dakota Supreme Court reversed and remanded, concluding
that the Statement of Claim imposed a duty of further inquiry on
Family Tree to ascertain the actual state of ownership and that it
had constructive notice of the facts such an inquiry would have
revealed. Id. ¶¶ 15, 17. Consequently, there were genuine issues
of material fact as to Family Tree’s good faith purchaser status,
and entry of summary judgment was inappropriate. Id. ¶ 15.

In North Dakota, an unrecorded instrument is valid as
between the parties and those with notice. Id. ¶ 12 (citing N.D.
Cent. Code § 47-19-46). At the pertinent time, N.D. Cent. Code
§ 47-19-41 “provided in part that ‘[e]very conveyance of real
estate not recorded shall be void as against any subsequent
purchaser in good faith, and for a valuable consideration, of the
same real estate, or any part or portion thereof.’” Desert Partners,
2016 ND 37, ¶ 12 (alteration in original) (quoting N.D. Cent.
Code § 47-19-41 (2012)). Section 47-19-41 was amended,
effective August 1, 2013, to provide, in relevant part: “An
unrecorded conveyance of real estate is void as against any
subsequent purchaser in good faith, and for a valuable
consideration, of the same real estate or any part of the same real
estate . . . .” 2013 N.D. Sess. Laws ch. 350. However, the parties
in Desert Partners agreed that the pre-2013 version of section 47-
19-41 applied to the case. Desert Partners, 2016 ND 37, ¶ 12 n.1.
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Interestingly, as part of the 2013 amendments, a new sentence was
added to that section, as follows: “The holder of an unrecorded
conveyance may not question the good faith of the first recording
party unless it can be established that the first recording party had
actual knowledge of the existence of the unrecorded conveyance.”
2013 N.D. Sess. Laws ch. 350. That addition was subsequently
removed from the statute the next legislative session, effective
August 1, 2015. See 2015 N.D. Sess. Laws ch. 314.

The court cited a string of legal tenets related to good faith
purchaser status. First, “[g]ood faith is ‘an honest intention to
abstain from taking any unconscientious advantage of another
even through the forms or technicalities of law, together with an
absence of all information or belief of facts which would render
the transaction unconscientious.’” Desert Partners, 2016 ND 37,
¶ 13 (quoting N.D. Cent. Code § 1-01-21). Moreover, a good faith
purchaser must acquire rights without actual notice (consisting of
express information of a fact) or constructive notice (notice
imputed by law to a person not having actual notice) of another’s
rights. Id. (citing Farmers Union Oil Co. v. Smetana, 2009 ND
74, ¶ 16, 764 N.W.2d 665; N.D. Cent. Code §§ 1-01-23, -24). A
person is deemed to have constructive notice of a fact when that
person has “actual notice of circumstances sufficient to put a
prudent person upon inquiry as to a particular fact and . . . omits
to make such inquiry with reasonable diligence . . . .” Id. (quoting
N.D. Cent. Code § 1-01-25). A purchaser who fails to make the
requisite inquiry is not entitled to the protections of the recording
statutes; instead, that person will be charged with constructive
notice of all facts that would have been revealed. Id. ¶ 14 (citing
Swanson v. Swanson, 2011 ND 74, ¶ 10, 796 N.W.2d 614). In the
end, the court found that the Statement of Claim provided
“constructive notice on the record about Ann Kemske’s ownership
and authority to convey the disputed mineral interests in 2010,
when she executed the mineral deed to Family Tree.” Id. ¶ 15.
The Statement of Claim created a duty of further inquiry in Family
Tree to “ascertain the state of the ownership of the disputed
mineral interests, and Family Tree is deemed to have constructive
notice of the facts an inquiry would have revealed.” Id. Thus,
there were disputed issues of material fact making summary
judgment inappropriate.

Although the ultimate outcome of the Desert Partners case
remains to be seen on remand, the supreme court’s decision has
significant implications for those seeking to buy (and sell), in
particular, oil, gas, and mineral interests. Based on the facts
recited in the court’s decision, record title to the 160 acres in
question did not appear to contain anything out of the ordinary
with respect to Ann Kemske’s mineral ownership at the time she
deeded the minerals to Family Tree. Prior to Family Tree’s
accepting the deed from Kemske, record title showed that she
received a deed to a portion of the mineral interests, and a
statement of claim was filed on behalf of Kemske and other
tenants in common. Indeed, someone examining title would
expect to find a statement of claim by the seller, Ann Pflueger
Kemske, presumably one and the same as Ann Kemske. The most
that can be said is that the statement of claim also included other
potential common claimants who did not own a record title
interest in the lands. The defendants did not point to any other
information suggesting that Family Tree had knowledge of the
prior unrecorded deed from Ann Kemske to Thomas Benson.

The effect of the court’s decision is that a purchaser of
minerals has an obligation to investigate the potential claims of
any stranger to title, and sound due diligence practice by any
potential buyer got significantly more complicated following the
decision. This will have a more noticeable effect with respect to
the sale and purchase of mineral interests, especially as mineral
titles become more and more highly fractionated. Surface estates
tend to have less owners and are more readily subject to
inspection, which can reveal any anomalies in claims to
ownership. Mineral estates, on the other hand, are generally more
highly fractionated and becoming more so every day. A usual
North Dakota mineral title, especially in those oil and gas fields
that have had historic production, can reveal numerous potential
claimants—either through statements of claim, stray deeds, or
deeds (such as deeds of a personal representative) that tend to be
over-inclusive, conveying any potential interest of the
grantor—any one of which can be a grantee under an unrecorded
deed from the potential seller in question. Theoretically, each one
of these must be investigated and, potentially, disavowed by way
of quitclaim deed or quiet title action. The jobs of title examiners
and others conducting due diligence on behalf of mineral
purchasers is now significantly more complicated and expensive,
and the utility of the recording statutes in North Dakota has been
diminished as a result of the decision in Desert Partners.

“AT THE WELL” RULE CAN BE CONTRACTUALLY MODIFIED;
10-YEAR STATUTE OF LIMITATIONS APPLIED TO CLAIMS

In Kittleson v. Grynberg Petroleum Co., 2016 ND 44, 876
N.W.2d 443, the North Dakota Supreme Court found that parties
to an oil and gas lease can contractually modify the “at the well”
rule articulated in Bice v. Petro-Hunt, L.L.C., 2009 ND 124, 768
N.W.2d 498. See Vol. XXVII, No. 2 (2010) of this Newsletter. In
Bice, the royalty provisions of the oil and gas leases in dispute
“required the lessor’s royalty to be calculated on the basis of the
gas’s market value at the well.” Kittleson, 2016 ND 44, ¶ 11
(citing Bice, 2009 ND 124, ¶ 4). In interpreting “market value at
the well,” the court in Bice followed the majority of jurisdictions
to decide the issue and adopted the “at the well” rule, which
provides that “a lessee may use the work-back or netback method
to calculate the gas or oil’s market value at the well.” Id. (citing
Bice, 2009 ND 124, ¶ 14). In general, the work-back method
allows a lessee to deduct reasonable post-production costs from
the sales price received at the plant tailgate or downstream
point of sale, including transportation, gathering, compression,
processing, treating, and marketing costs. Id. The court in Bice
also held that a lessee could use the comparable sales
method—whereby the lessee determines market value of the gas
at the wellhead by averaging prices that producers are receiving,
at the same time and in the same field, for oil or gas of
comparable quality, quantity, and availability—but that the
comparable sales method was not available to the lessee in Bice
because there were no comparable sales of the sour gas. Bice,
2009 ND 124, ¶¶ 14, 21.

The royalty clause of the oil and gas lease at issue in
Kittleson differed from the royalty provisions at issue in Bice,
however. Tyronne B. Kittleson, as trustee of the Tyronne B.
Kittleson Real Estate and Oil Trust (Kittleson), executed an oil
and gas lease to Grynberg Petroleum Company (Grynberg).
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Kittleson, 2016 ND 44, ¶¶ 1–2. A separate rider attached to the
lease provided:

Lessee [Grynberg] shall pay Lessor [Kittleson] the
market value at the well for all gas (including all
substances contained in such gas) produced from the
leased premises and sold by Lessee . . . ; provided
however, that there shall be no deductions from the
value of Lessor’s royalty of any required processing,
cost of dehydration, compression, transportation, or
other matter to market such gas.

Id. ¶ 2 (alterations in original) (emphasis added). The leases at
issue in Bice did not include the italicized language. See id. ¶ 13;
see also Bice, 2009 ND 124, ¶ 4 (“The royalty clauses in each
royalty owner’s lease are not identical, but it is undisputed that the
gas royalty clauses are substantially similar and call for gas
royalty payments to be calculated based on the market value of the
gas at the well.”). The North Dakota Supreme Court made short
work of finding that the more specific provision (i.e., no
deductions for required processing, costs of dehydration,
compression, transportation, or other matter to market the gas)
“qualifies and prevails” over the more general “market value at
the well” language, which would otherwise result in application
of the “at the well” rule previously announced in Bice. Kittleson,
2016 ND 44, ¶ 15. As a result, the parties effectively altered,
pursuant to the terms of their lease, the meaning of market value
at the well. Id. ¶ 16. In this case, although the lessee could
calculate the gas’s market value at the well using the work-back
method, “any deductions for post-production costs must be added
back to calculate Kittelson’s royalty.” Id.

In a separate issue, the North Dakota Supreme Court further
held that a 10-year statute of limitations applied to Kittleson’s
claims. Grynberg argued, first, that the four-year statute of
limitations for claims based on contracts for the sale of goods
applied. Id. ¶ 24 (citing N.D. Cent. Code § 41-02-104). Specifi-
cally, Grynberg argued that the Uniform Commercial Code (UCC)
applied, “because the payment of a royalty is a contract for the
sale of goods.” Id. The supreme court disagreed, however, finding
that a contract for the sale of minerals (including oil or gas) to be
removed from realty is a contract for the sale of goods, as defined
under the UCC, only if those minerals are to be severed by the
seller. Id. ¶ 28 (citing N.D. Cent. Code § 41-02-07(1)). Under
their oil and gas lease, although Kittleson, as lessor, is entitled to
a royalty on gas, he does not sell or enter into contracts for the
sale of gas and is, thus, not a “seller” under the UCC. Id. ¶ 29.
Further, there was no evidence that he severed the gas from the
property before processing and sale. Id. Indeed, Grynberg, as
lessee under the lease, not Kittleson, was the party with the right
to produce the oil and gas. The four-year statute of limitation
provided by the UCC, thus, did not apply. Id.

Alternatively, Grynberg argued that the six-year statute of
limitations for actions sounding in contract applied. Id. ¶ 30
(citing N.D. Cent. Code § 28-01-16(1)). Again, the court rejected
Grynberg’s argument, finding that the more specific 10-year
statute of limitations for actions upon contracts contained in
instruments affecting title to real property applied. Id. ¶ 37 (citing
N.D. Cent. Code § 28-01-15(2)). The six-year statute of limita-
tions found in section 28-01-16(1) “applies to ‘[a]n action upon
a contract, obligation, or liability, express or implied, subject to

the provisions of section[ ] 28-01-15.’” Id. ¶ 32 (alterations in
original) (quoting N.D. Cent. Code § 28-01-16(1)). Thus, that
statute is expressly subject to, among other statutes, section 28-
01-15(2), which “provides a ten-year statute of limitations for
‘[a]n action upon a contract contained in any conveyance or
mortgage of or instrument affecting the title to real property.’” Id.
(quoting N.D. Cent. Code § 28-01-15(2)). While both statutes
pertain to contract actions, the former is expressly subject to the
latter, and the more specific statute controls over the more general
statute. Id. ¶ 33. Noting that both working interests and royalty
interests (both as derived from an oil and gas lease) are interests
in real property, id. ¶ 34, the court found that “the obligation to
pay royalties under an oil and gas lease is a contract contained in
a conveyance or instrument affecting title to real property” within
the meaning of the 10-year statute of limitations, id. ¶ 37. Thus,
the 10-year statute of limitations applied to Kittleson’s breach of
contract action. Id.

Editor’s Note: Members of the reporter’s law firm
represented Kittleson in the case.
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FEDERAL COURT OF APPEALS ISSUES FIRST OHIO DORMANT

MINERAL ACT DECISION

Following the second Ohio Dormant Mineral Act (DMA),
Ohio Rev. Code § 5301.56, decision by the Ohio Supreme Court
in Chesapeake Exploration, LLC v. Buell, 2015-Ohio-4551, 45
N.E.3d 185, the U.S. Court of Appeals for the Sixth Circuit issued
its first decision on the heavily litigated DMA in McLaughlin v.
CNX Gas Co., No. 14-3102, 2016 WL 278985 (6th Cir. Jan. 22,
2016). Relying on the decision in Chesapeake, the Sixth Circuit
found that a recorded oil and gas lease by a severed mineral
holder is a “title transaction” and therefore a “savings event” that
prevented the severed mineral interest at issue from being deemed
abandoned and vested with the surface. Id. at *3; see also
Vol. XXXIII, No. 1 (2016) of this Newsletter.

DEMAND FOR DELAY RENTALS AFTER PRIMARY TERM DOES

NOT ESTABLISH EXPIRED LEASE IS VALID OR ESTOP

LANDOWNER FROM ASSERTING CLAIM

The Fourth District Court of Appeals in Casto v. Positron
Energy Resources, Inc., 2016-Ohio-285, 2016 WL 526593 (4th
Dist.), affirmed the trial court’s decision that an oil and gas lease
expired pursuant to its own terms when there was no production
in paying quantities for seven years and that the demand by the
lessor for delay rental payments, and remittance of such payments
by the lessee, did not establish that the lease was valid or prevent
the lessor from asserting its claim.

In 1972 the appellee, Larry Casto, entered into an oil and gas
lease covering 173 acres, which was assigned to the appellant,
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Positron Energy Resources, Inc. (Positron), in 1998. Id. ¶ 5. The
lease contained a delay rental provision and a habendum clause
providing that it was for a primary term of 10 years and as long
thereafter as oil or gas was produced on the property in paying
quantities. Id. ¶ 6. Positron owns the only well on Casto’s
property that has not been plugged, which well has not produced
for seven years. Id. ¶ 7.

In March 2013 Casto’s attorney mailed Positron a letter
claiming default on provisions of the lease requiring delay rental
payments and/or royalty payments on a producing well and
threatening a lawsuit if the breach was not cured in 10 days. Id.
¶ 8. Positron sent a check for delay rental payments in 2011 and
2012, which Casto did not cash because the well was not working.
Id. Casto then filed suit claiming the lease expired. Id. The trial
court granted Casto’s motion for summary judgment because the
well had not produced for seven years prior to the complaint being
filed. Id. ¶ 9.

The Fourth District Court of Appeals upheld the decision of
the trial court. Looking at prior decisions the court stated that
“[a]n oil and gas lease that contains a habendum clause that states
that the lease shall remain in effect as long as oil or gas are
produced in paying quantities expires when no oil or gas is
produced for two years or more.” Id. ¶ 16. Since there was no
production from Casto’s property for seven years the court held
that the lease expired by its own terms. Id.

The court rejected Positron’s arguments that Casto’s demand
for delay rental payments cured its alleged breach of lease or
estopped Casto from asserting that the lease was invalid. Id.
¶¶ 17–19. With regard to the argument that Casto’s demand for
delay rental payments cured the breach of lease, the court found
that “once the primary term of [a] [l]ease expires, the delay rental
provision is no longer applicable” and therefore payment of delay
rentals could not extend the lease after its primary term. Id. ¶ 18
(quoting Bohlen v. Anadarko E & P Onshore, LLC, 2014-Ohio-
5819, 26 N.E.3d 1176, ¶ 20 (4th Dist.)); see Vol. XXXII, No. 1
(2015) of this Newsletter. The court then provided three reasons
for rejecting Positron’s estoppel argument. Casto, 2016-Ohio-285,
¶ 19. First, the court found that even though Casto demanded
delay rental payments and Positron submitted a check, it did not
change the position of Positron because Casto did not negotiate
the check. Id. Second, the court stated that Positron’s reliance on
Casto’s demand as the basis for believing the lease was still valid
would not have been reasonable based on the unambiguous
language of the habendum clause and the long period of
nonproduction. Id. Finally, the court set forth that “‘[e]quitable
estoppel usually requires actual or constructive fraud,’ and there
was no evidence or argument that Casto was guilty of fraud.” Id.
(alteration in original) (quoting State ex rel. Shisler v. Ohio Pub.
Emps. Retirement Sys., 2009-Ohio-2522, 909 N.E.2d 610, ¶ 28).

This appellate court decision is important because it did not
uphold the validity of a lease when there were multiple years of
nonproduction after the primary term ended and did not allow the
expired lease to be brought back to life by actions of the lessor.

PUGH CLAUSE DOES NOT APPLY DURING PRIMARY TERM AND

LESSEE’S RIGHT TO INCREASE SIZE OF DRILLING UNIT AND TO

EQUITABLE TOLLING UPHELD

The Seventh District Court of Appeals in Summitcrest, Inc.
v. Eric Petroleum Corp., 2016-Ohio-888, 2016 WL 884701 (7th
Dist.), found that a Pugh clause did not operate to release the
undeveloped portion of a lease during the primary term and
upheld the lessee’s right to equitable tolling during the pendency
of an appeal and to an increase in the size of a drilling unit for a
completed well.

In April 2004, Summitcrest, Inc. (Summitcrest) entered into
an oil and gas lease covering approximately 2,734 acres of land
Summitcrest owns in Columbiana County, Ohio. Id. ¶ 5. The lease
contained the following relevant terms: (1) a five-year primary
term with an option to extend the primary term for an additional
five years for additional consideration, id. ¶ 6; (2) a pooling
clause that provides in relevant part that the lessee has the option
“at any time within the primary term hereof or at any time during
which this lease may be extended by any provision hereof, and
from time to time within such period, to pool, reform, enlarge,
and/or reduce such unit or pool, and repool all or any part or parts
of leased premises or rights therewith with any other land in the
vicinity thereof, or with any leasehold, operating, or other rights
or interests in such other land so as to create units of such size and
surface acreage as Lessee may desire,” id. ¶ 7; and (3) an
addendum with a Pugh clause providing in relevant part that “[a]t
the expiration of the primary term and any extension thereof and
at all times thereafter when oil and gas ceases to be produced in
paying quantities (hereafter called ‘Termination Date’), this Lease
shall terminate as to any portion of the Leased Premises located
outside of the surface boundaries of any unit (hereinafter referred
to as ‘outside lands’) on which is located a well producing from
a zone or zones included in such unit or on which is located a
shut-in gas well completed in a zone or zones included in such
unit. . . . Subject to the provisions of [the Operations Clause] if at
any time Lessee allows a period in excess of one (1) year to elapse
between the completion/abandonment of a well and the
commencement of actual drilling operations on an additional well,
this Lease shall terminate as to the outside lands,” id. ¶ 9.

After execution of the lease, the lease was assigned to
Burlington Resources Oil and Gas Company, LP (Burlington),
which drilled the No. 1-35 Well (the only well on the property) in
2004 on a 40-acre drilling unit. Id. ¶¶ 11–12. In 2007, Burlington
assigned its interest in the lease and the No. 1-35 Well to Eric
Petroleum Corp. (EPC), which in 2008 exercised its option to
extend the primary term of the lease to April 2014 and in 2009
declared its intention to increase the size of the drilling unit for
the No. 1-35 Well from 40 acres to 640 acres. Id. ¶¶ 13–14. In
2010, EPC assigned the deep rights under the lease to Ohio
Buckeye Energy, LLC (Ohio Buckeye), which later assigned its
interest to Chesapeake Exploration, LLC (Chesapeake) when
Chesapeake notified Summitcrest it intended to drill a new well on
10 acres of the lease. Id. ¶¶ 15–17.

In 2010, Summitcrest filed an action seeking declaratory
judgment that the lease terminated as to the lease acreage outside
the drilling unit for the No. 1-35 Well by operation of the Pugh
clause and that EPC’s exercise of its option to increase the size of
the drilling unit for the No. 1-35 Well from 40 to 640 acres was
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invalid and unenforceable. Id. ¶ 18. Chesapeake and Ohio
Buckeye counterclaimed for equitable tolling of the lease. Id.
¶ 19. The trial court held that: (1) the drilling unit for the No. 1-35
Well contained 640 acres; (2) the acreage outside the drilling unit
for the No. 1-35 Well expired due to the operation of the Pugh
clause resulting in a release of approximately 2,094 acres;
and (3) the lease term would be tolled for a period of time
commensurate with the duration of the appeal but only as to the
640 acres in the drilling unit for the No. 1-35 Well. Id. ¶¶ 25–27.
The trial court interpreted the Pugh clause to have two possible
triggers: either (1) the termination date (“the expiration of the
primary term and any extension thereof and at all times thereafter
when oil and gas ceases to be produced in paying quantities”);
or (2) at any time the lessee allows a period of one year to
elapse between the completion/abandonment of a well and the
commencement of another, even if the lease is still within the
primary term. Id. ¶ 25.

The Seventh District Court of Appeals first addressed the
Pugh clause and overturned the trial court’s interpretation that the
Pugh clause operated to release all of the lease acreage not
included in the drilling unit for the No. 1-35 Well. Id. ¶¶ 33–42.
The court found that the trial court’s interpretation that the Pugh
clause included two possible triggers was contradictory as the
words “at any time” contradict the first sentence dictating that the
clause apply after the termination date. Id. ¶¶ 33–36. Furthermore,
the court reasoned that if the Pugh clause operated to release
acreage during the primary term it would render the habendum
clause meaningless and there would have been no reason for EPC
to extend the primary term in 2008. Id. ¶¶ 38–39.

The Seventh District next addressed equitable tolling and
held that the entire lease—not solely the acreage in the drilling
unit for the No. 1-35 Well as determined by the trial court—was
tolled. Id. ¶¶ 43–50. The court set forth that equitable tolling may
be implemented by courts when the validity of the lease is
challenged to prevent lessees from losing valid leasehold interests
during the pendency of a lawsuit. Id. ¶¶ 44–46. In this case the
court found that the trial court was correct to toll the lease as of
September 11, 2012, but that it should have tolled the lease as to
the entire disputed acreage and not just the 640 acres included in
the drilling unit for the No. 1-35 Well. Id. ¶¶ 49–50.

Finally the Seventh District addressed EPC’s intended
increase in the size of the drilling unit for the No. 1-35 Well from
40 acres to 640 acres. Id. ¶¶ 51–61. Summitcrest argued that the
lease did not permit EPC to repool and increase the number of
acres in production solely within Summitcrest’s property, id. ¶ 52,
because the pooling clause provides for pooling and repooling “all
or any part or parts of leased premises or rights therewith with any
other land in the vicinity thereof, or with any leasehold, operating,
or other rights or interests in such other land . . . ,” id. ¶ 7. The
court rejected this argument focusing on the language in the Pugh
clause in the addendum. Id. ¶¶ 51–61 The Pugh clause sets forth
that “[i]n the foregoing sentence and in [the pooling clause] the
term ‘unit’ shall refer to the larger of (i) any unit declared under
[the pooling clause] of this Lease and/or (ii) any spacing or
proration unit prescribed or permitted by the applicable
governmental regulatory authority . . . .” Id. ¶ 53. As a result the
court determined that the word “unit” may be read as either a pool
with other lands in the vicinity or a spacing and proration unit
prescribed or permitted by the Ohio Department of Natural

Resources (ODNR). Id. ¶ 54. Therefore, because EPC stated its
intention to repool, and complied with the ODNR regulations
before receiving approval, the repool of the drilling unit for the
No. 1-35 Well to 640 acres was valid under the lease. Id. ¶ 55.

This decision is a victory for Ohio oil and gas producers and
is one of the first decisions in Ohio to address the operation of a
Pugh clause. It shows that at least one Ohio appellate court read
a Pugh clause to apply only after the expiration of the primary
term and gave the lessee latitude to increase the size of a drilling
unit for a completed well. Landowners who plan to file lawsuits
should also be cautious about the potential for equitable tolling of
their lease.

BREACH OF IMPLIED COVENANT TO DEVELOP UPHELD

The Seventh District Court of Appeals in Core v. Samurai
Corp., 2015-Ohio-5437, 2015 WL 9461738 (7th Dist.), held that
the trial court correctly found that the implied covenant to develop
existed in the lease at issue and that this covenant had been
breached, but reversed the trial court’s finding on summary
judgment that forfeiture was the appropriate remedy.

In 1979 the appellees, Walter Mader, Marie Mader, Paul
Mader, and Linda Mader, entered into an oil and gas lease
covering 515 acres. Id. ¶ 3. Through a series of assignments the
appellants, Douglas L. Core, Joyce Core, and James Humphrey
(collectively, Core) and Samurai Corporation (Samurai), obtained
interests in the lease. Id. Core assigned the lease to Samurai but
retained a reversionary right in the lease if Samurai did not abide
by a set drilling schedule. Id. In 1980 a well was drilled on the
lease that is still in production; however, there has been no drilling
activity on the remaining 414 acres of the appellees’ property. Id.

In June 2010 the appellees sent a letter to Samurai demanding
that Samurai drill the remaining property, to which Samurai
responded that it considered the entire property to be held by
production. Id. ¶ 4. Core filed a complaint in December 2010
seeking relief in relation to its reversionary right and the appellees
filed a counterclaim seek declaratory judgment that the lease was
void as to the 415 acres of undeveloped land due to breach of the
implied covenant of development. Id. ¶¶ 5–6. The trial court
found the existence of the implied covenant of development
within the lease and granted forfeiture to the appellees. Id. ¶ 7.

The appellants argued that the trial court erred in finding the
existence of an implied covenant to develop in the lease because
the lease was not silent regarding development of the leasehold
due to its unitization and offsetting wells clauses. Id. ¶ 11. The
Seventh District rejected this argument and upheld the trial court’s
finding of an implied covenant of development in the lease at
issue. Id. ¶ 22. The court pointed to the fact that there was no
express waiver of implied covenants in the lease and found that
neither the unitization clause nor the offset wells clause controls
the number of wells to be drilled for development purposes or
serves as a waiver of the implied duty to develop. Id. ¶¶ 15–22.

Next, the appellants argued that even if the implied covenant
to develop exists in the lease, the appellees failed to produce any
evidence to suggest the undeveloped area of the property had
potential for development and therefore failed to prove develop-
ment of the remaining acreage was reasonable. Id. ¶ 23. The
appellants also argued that by accepting royalty payments for
the developed portion of the lease the appellees are estopped as
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a matter of law from asserting a breach. Id. The court rejected
both of these arguments. Id. ¶¶ 32–33. In finding a breach of
the implied covenant to develop the court focused on the fact that
for more than 30 years four-fifths of the leasehold had not
been developed. Id. ¶¶ 29, 32. The court discussed other deci-
sions by the U.S. Supreme Court and the Fifth District Court of
Appeals in which the courts found that failure to develop one-half
of a leasehold over shorter periods of time was a breach of the
implied covenant to develop. Id. ¶¶ 29–32 (citing Sauder v. Mid-
Continent Petroleum Corp., 292 U.S. 272 (1934); Anderson v.
Chief Drilling, Inc., No. 82-CA-15, 1983 WL 6351 (Ohio Ct.
App. 5th Dist. Jan. 14, 1983)). The court also found that the
appellees’ right to seek cancellation of the lease as to the undevel-
oped portion was not waived by accepting royalties on the
developed portion. Id. ¶ 33.

Finally, the appellants argued that forfeiture was not the
appropriate remedy even if the implied covenant to develop exists
in the lease and was breached as the appellees failed to provide
any evidence regarding damages either in their partial summary
judgment motion or in the hearing on damages. Id. ¶ 35. The court
acknowledged that evidence regarding damages had not been
provided, but indicated that due to confusion surrounding the
damages hearing held by the trial court, the appellees did not get
a chance to offer evidence of the inadequacy of damages. Id.
¶¶ 38–40. Therefore, because Ohio case law holds that forfeiture
is an appropriate remedy for beach of an implied covenant only
where legal remedies are inadequate, the court found that a
material dispute exists as to whether damages are inadequate,
making summary judgment on this issue improper. Id. ¶¶ 35–40.
The court reversed the trial court’s grant of summary judgment on
the issue of forfeiture and remanded the matter of damages to the
trial court for a hearing to determine whether damages are
inadequate. Id. ¶ 41.

This decision highlights the importance of including an
express negation of implied covenants for practitioners wishing to
exclude implied covenants from a lease. It also indicates that the
percent of the leasehold that is not developed and the period of
time over which development did not occur may be more
important in finding a breach of the implied covenant to develop
than the development potential of the specific property at issue.
Finally, for practitioners representing landowners, it emphasizes
the need to address the inadequacy of damages when asking for
forfeiture as a remedy for the breach of an implied covenant.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

COURT FINDS COSTS OF REGULATORY COMPLIANCE EXCEED

JURISDICTIONAL MINIMUM IN FARM TAP CASE; DECLINES

TO ENTER PRELIMINARY INJUNCTION PREVENTING

DISCONNECTION

In Lee v. ConocoPhillips Co. (Lee II), No. 5:14-cv-01391,
2016 WL 67803 (W.D. Okla. Jan. 5, 2016), the U.S. District
Court for the Western District of Oklahoma declined to enter a
preliminary injunction preventing the disconnection of farm

taps due to a failure to show irreparable harm. The court had
previously held that the costs of complying with regulatory
requirements related to farm taps exceeded the $75,000
jurisdictional minimum for diversity jurisdiction. See Lee v.
ConocoPhillips Co. (Lee I), No. 5:14-cv-01391, 2015 WL
4993261 (W.D. Okla. Aug. 20, 2015).

ConocoPhillips Company (Conoco) is party to a number of
leases that allow the residential use of produced natural gas free
of charge, but at the landowners’ sole risk and expense. The
plaintiffs have connections to Conoco’s wells from which they
receive their gas (“farm taps”). See id. at *1. Conoco contends
that regulations of the Oklahoma Corporation Commission (OCC)
and the U.S. Department of Transportation now require it to bear
all risks and costs of delivering the free gas. Conoco sought to
disconnect the farm taps and to arrange for another source of gas
to the plaintiffs. The plaintiffs sued in state court to enjoin
Conoco from disconnecting the farm taps, and Conoco removed
the case on the basis of diversity jurisdiction. Id.

The plaintiffs moved to remand the case on the basis that the
amount in controversy requirement had not been met. Conoco
presented evidence that it would cost $112,000 per well to bring
each farm tap into compliance with the OCC’s regulations and
that each farm tap would cost $79,200 per year to operate and
maintain. Id. at *3. The court in Lee I held that such evidence,
coupled with complete diversity, was sufficient to maintain
diversity jurisdiction. Id. at *4.

The court in Lee II first held that the plaintiffs were likely to
succeed on the merits because the free gas clauses of the
plaintiffs’ leases required Conoco to supply “free, useable gas”
regardless of the hardship and risk created by regulations. Lee II,
2016 WL 67803, at *7. However, the court found that the
plaintiffs had failed to demonstrate irreparable harm, as other
sources of fuel were available and any additional cost could
be compensated for with monetary damages. Id. at *8. Thus,
the court determined that a preliminary injunction would be
improper. Id.

CERTIFICATION OF ROYALTY CLASS ACTION CASE DENIED

In McKnight v. Linn Operating, Inc., No. 5:10-cv-00030,
2016 WL 756541 (W.D. Okla. Feb. 25, 2016), the plaintiffs, as
royalty owners in the Millington 4-11 well in Grady County,
Oklahoma, brought suit against the operator, Linn Operating, Inc.
(Linn), and related and predecessor entities as a class action on
behalf of royalty owners in 1,693 wells in Oklahoma operated by
Linn, claiming that the defendants breached their lease contracts
with the class members, breached fiduciary duties to the class
members under unitization orders of the Oklahoma Corporation
Commission, and were unjustly enriched by underpayments of
royalty. The plaintiffs’ royalty interests in the Millington 4-11
well were derived from a single lease providing for royalty based
on “proceeds if sold at the well, or if marketed by lessee off the
leased premises, then one-eighth (1/8) of its market value at the
well . . . .” Id. at *1.

Preliminarily, the court stated that the implied duty to market
is imputed into every lease under Oklahoma law unless provided
otherwise by express lease terms and that duty requires the lessee
to bear the cost of transforming “unprocessed gas into a
marketable product.” Id. at *2 (citing Mittelstaedt v. Santa Fe
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Minerals, Inc., 1998 OK 7, 954 P.2d 1203; Wood v. TXO Prod.
Corp., 854 P.2d 880 (Okla. 1992)). The defendants marketed gas
to midstream companies that process the gas on a percentage-of-
proceeds, fee, or keep-whole basis. The court referred to this
unprocessed gas as “unmarketable gas.” Id. The court described
the midstream companies as providing the services of gathering,
compressing, dehydrating, treatment, and processing (GCDTP),
and then remitting to the producer either a percentage of what the
midstream company receives from the purchaser or the amount
received from the pipeline minus a fee in kind or cash charged for
performing such services. Id. Here, the defendants calculated and
paid royalties “based on the net amounts received from the
midstream companies rather than the gross amount the midstream
companies receive from the pipeline sales.” Id. The court
described the effect of such royalty-based payment as “the royalty
owners bear[ing] the costs of transforming the raw gas into a
marketable product.” Id.

Following an evidentiary hearing on the plaintiffs’ motion for
class certification, the court entered its order. In analyzing
whether the plaintiffs met the requirements of Fed. R. Civ. P.
23(a), the court noted that the defendants conceded numerosity of
the 30,000 member putative class. Id. at *4. As for commonality,
the plaintiffs asserted the existence of 23 common questions of
law or fact. The court stated that to be common, the question must
be one whose “determination of its truth or falsity will resolve an
issue that is central to the validity of each one of the claims in one
stroke.” Id. (quoting Wal-Mart Stores, Inc. v. Dukes, 564 U.S.
338, 350 (2011)). It then rejected 15 of these questions as failing
to satisfy the one-stroke test, noting that Linn uses more than
2,500 division order pay decks to dictate whether class members
are exempt or non-exempt from GCDTP deductions on a month-
by-month basis. Id. at *5. Further, Linn does not calculate and pay
royalty using a uniform methodology. Id. The court further
rejected five more proposed common questions as “not apt to
drive the resolution for this case.” Id. However, the court did find
two questions that it believed could be answered in one stroke for
all class members and thus were common to the class and apt to
drive the resolution of the litigation, to wit: (1) “[w]hen is gas in
a marketable condition,” and (2) “[w]hether the raw gas from the
Class Wells is not a marketable product until it is in a condition
and location acceptable to an interstate pipeline.” Id. at *4–5. In
support of this conclusion, the court held that “generally, gas is
not marketable until it is in a condition and location acceptable to
an interstate pipeline,” thus effectively answering the questions.
Id. at *5.

As for typicality, the court determined that because of
differing methods of paying the royalty owners and, in particular,
the payment methodology used on the Millington 4-11 well, the
plaintiffs’ claims were not typical of the class claims. Id. at *6.
The court noted that, unlike owners of hundreds of other wells,
costs associated with moving the Millington 4-11 gas downstream
were recorded by Linn to compression and transportation cost
codes for which the plaintiffs were not exempt from deductions,
instead of to codes under which the plaintiffs should have been
recorded and exempt and under which owners in hundreds of
other wells were set up as exempt from deductions. Id.

As for adequacy, the court stated it had serious concerns
whether the plaintiffs could vigorously prosecute the action,
noting that the plaintiffs testified over a year after suit was filed

that “they had never seen or read their lease or check stubs
and had no knowledge of the lease’s terms, including how it
required royalties to be calculated and whether deductions were
permitted.” Id.

As for meeting the requirements of Fed. R. Civ. P. 23(b)(3),
the court found that adjudicating the case as a class action
would be “superior to other methods for fairly and efficiently
adjudicating the controversy.” Id. at *7. However, the court
found that “common questions of law and fact do not predominate
over questions affecting only individual members” because of
“Linn’s complex method of calculating and paying the individual
royalties.” Id. at *8. Additionally, “Linn does not pay all royalty
owners across the board in the same manner.” Id. Determining
how much Linn in fact paid and how much it should have paid
each royalty owner would require owner-by-owner and month-by-
month calculations, together with an “examination of whether
Linn’s pay decks listed owners as exempt from some or all
deductions for post-production services and an examination of
how Linn’s revenue accounts ‘booked’ certain deductions.” Id.
These individualized inquiries would be necessary to determine
whether Linn “breached its contract with each of the putative class
members, not just to determine damages.” Id. Further, whether
Linn accurately reflected permissible deductions on the royalty
owners’ pay stubs would require an examination of every pay
stub. Id.

Finally, the court concluded that class membership was not
objectively ascertainable. To determine whether the exclusions
from the class in the plaintiffs’ class definition applied would
require well-by-well and month-by-month examination of lease
language and payment methodology since, for example, only
member wells in which all the leases exempt the royalty owners
from deduction are excluded from the class. Id. Thus, “[t]he
[c]ourt would be required to hold evidentiary hearings to
determine which potential class members qualified for inclusion
and exclusion from the class.” Id. For the foregoing reasons, the
court denied class certification.

Subsequent to the court’s order, on March 10, 2016, the
plaintiffs filed a motion for reconsideration or, in the alternative,
leave to file a second motion for class certification. On May 12,
2016, the action was administratively terminated because of the
filing for bankruptcy by Linn Energy, LLC and its related entities
and the resulting automatic stay.

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —
M I C H A E L  R .  M C C A R T H Y

—  F E D E R A L  M I N I N G  R E P O R T E R  —

TEMPORARY MORATORIUM ON CERTAIN INSTREAM

MOTORIZED MINING HELD NOT PREEMPTED BY GENERAL

MINING ACT OF 1872

Bohmker v. State, No. 1:15-cv-01975, 2016 WL 1248729
(D. Or. Mar. 25, 2016), appeal docketed, No. 16-35262 (9th Cir.
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Apr. 7, 2016), involved a challenge to Oregon Senate Bill 838
(SB 838), 77th Leg., Reg. Sess., 2013 Oregon Laws ch. 783,
relevant portions of which took effect on January 2, 2016.
SB 838 imposes a five-year moratorium on all motorized instream
mining in certain areas as follows:

A moratorium is imposed until January 2, 2021, on
mining that uses any form of motorized equipment for
the purpose of extracting gold, silver or any precious
metal from placer deposits of the beds or banks of waters
of this state, as defined in [Or. Rev. Stat. § 196.800], or
from other placer deposits, that results in the removal or
disturbance of streamside vegetation that may impact
water quality.

Bohmker, 2016 WL 1248729, at *3 (quoting SB 838 § 2(1)).
“‘Waters of this state’ is defined in [section] 196.800 to include
essentially all water bodies in the State.” Id. Individual holders of
mining claims located in certain Oregon waterways, mining
groups, and businesses involved in the mining industry sought
declaratory relief to prevent the enforcement of SB 838. The
plaintiffs alleged that SB 838 was preempted by the General
Mining Act of 1872 (Mining Act), 30 U.S.C. §§ 22–47. See
Bohmker, 2016 WL 1248729, at *5. After determining that the
plaintiffs met the standing and ripeness requirements necessary to
bring the lawsuit, the court ultimately determined that the Mining
Act did not preempt SB 838 and therefore granted summary
judgment in favor of the defendants. Id. at *4–9.

With regard to standing, the defendants argued that until the
plaintiffs had received the necessary approvals from the U.S.
Forest Service (Forest Service) or Bureau of Land Management
(BLM), the plaintiffs’ alleged injuries could not be traceable to
SB 838. Id. at *4. The court disagreed, initially noting that while
SB 838 was a complete ban on motorized placer mining, federal
regulations governing the Forest Service and BLM granted those
agencies a certain amount of discretion to approve mining
operations, including plan of operations level work using motor-
ized equipment. Id. Therefore, according to the court, the federal
regulations “are very unlikely to completely overlap with a
moratorium like SB 838.” Id. The court found that “certainly a set
of circumstances must exist in which an individual mining
operation would be allowed under federal law and disallowed
under SB 838.” Id. In particular, the court noted that at least one
plaintiff provided a declaration stating that he held placer claims
on two creeks and an approved plan of operations from the Forest
Service granting authority to use a motorized excavator, which
would be illegal under SB 838. Id. at *5. Accordingly, the court
found that at least one plaintiff had standing. Id.

State law may be preempted by federal law only where there
is express, field, or conflict preemption. Id. In determining that
no such preemption exists with respect to SB 838, the court
noted that the U.S. Supreme Court previously held that a state
may impose reasonable environmental regulations even if they
effectively restrict mining activities on federal land. Id. at *6
(citing Cal. Coastal Comm’n v. Granite Rock Co., 480 U.S. 572
(1987)). The plaintiffs argued that SB 838 was a land use law, not
an environmental regulation, that sought to prohibit otherwise
lawful mining activity on federal land. Id. The relevant distinction
between land use and environmental laws for purposes of a
preemption analysis is that unlike environmental laws, land use

laws mandate particular uses for land. Id. The court, however,
noted the stated purpose of SB 838 is to prevent pollution of
Oregon’s waterways, which is necessarily an environmental
impact. Id. at *7. SB 838 neither mandates specific uses for the
lands nor prohibits all mining. Rather, SB 838 merely restricts a
single type of mining within specific areas and therefore was held
to be a reasonable state environmental regulation. Id.

The court also rejected the plaintiffs’ further contentions that:
(1) the court’s reliance on the Supreme Court’s decision in
Granite Rock is misplaced because SB 838 is different from the
permitting scheme in Granite Rock, and (2) SB 838 is preempted
because it renders development of mining claims “commercially
impracticable.” Id. at *7–8. First, the plaintiffs claimed that SB
838 amounted to a complete ban on all mining, whereas the
scheme in Granite Rock involved certain conditions that would
allow continued mining. Id. at *7. The court disagreed, noting that
SB 838 still permits motorized instream mining outside of the
prohibited areas, as well as other forms of mining inside the
prohibited areas. Id. at *8.

Second, the plaintiffs argued that the effect of a state’s law on
the cost or practicability of mining should be a factor in whether
a state law is preempted. Id. The court, however, held that there
is nothing in the Mining Act that guarantees that mining
development of federal lands “will be profitable or efficient.” Id.
at *9.

The plaintiffs filed an appeal to the U.S. Court of Appeals for
the Ninth Circuit on April 7, 2016.

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

NEW AMENDMENTS TO OREGON’S SURFACE MINING

STATUTES

Oregon Senate Bill 361 (SB 361), 78th Leg., Reg. Sess.,
2015 Oregon Laws ch. 492, which Governor Kate Brown
approved June 18, 2015, became effective January 1, 2016. SB
361 amends Or. Rev. Stat. § 517.830 to require the Oregon
Department of Geology and Mineral Industries (DOGAMI) to
provide notice to a local government of pending applications for
operating permits for surface mining and an opportunity to request
a delay by DOGAMI of any decision on the permit. Id.
§ 517.830(1)(b). Section 517.830 also now specifies the timing
and required content of any comments submitted by a local
government to DOGAMI on a proposed operating permit and
reclamation plan. Id. § 517.830(6)(a).

Oregon House Bill 3563 (HB 3563), 78th Leg., Reg. Sess.,
2015 Oregon Laws ch. 834, which Governor Brown approved
August 12, 2015, also became effective January 1, 2016. HB 3563
adds to Or. Rev. Stat. §§ 517.702–.989 a requirement for any
person engaging in small-scale surface mining activities to first
obtain an exclusion certificate from DOGAMI and to thereafter
submit an annual renewal fee and statement of information.
HB 3563 § 2. In addition, HB 3563 amends Or. Rev. Stat.
§§ 517.800, .810 to increase the Mineral Land Regulation and
Reclamation program fees and requires all revenues from such
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fees to be deposited in a newly established Reclamation
Guarantee Fund. HB 3563 §§ 3, 4.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A M I E  L .  C O U R T N E Y

—  R E P O R T E R S  —

PENNSYLVANIA ENVIRONMENTAL HEARING BOARD

UPHOLDS RELEASE OF COAL COMPANY’S STAGE 1 BOND

On March 23, 2016, the Pennsylvania Environmental Hearing
Board (EHB) issued a decision finding that the Pennsylvania
Department of Environmental Protection (PADEP) did not err in
granting a Stage 1 bond release for surface coal mining conducted
by Amerikohl Mining, Inc. (Amerikohl). See Baker v. Dep’t of
Envtl. Prot., No. 2014-151-R (EHB Mar. 23, 2016). Amerikohl
conducted surface mining operations on property owned by
Wayne K. Baker, pursuant to a mining permit issued in July 2011.
Id. at 3. Following PADEP’s approval of a Stage 1 bond release,
Baker filed an appeal with the EHB, which ultimately found that
Baker did not establish by a preponderance of the evidence that
PADEP erred in approving the Stage 1 bond release. Id. at 2, 21.

Baker opposed the bond release based on allegations of
improper waste disposal by Amerikohl and its failure to meet
approximate original contour. Id. at 10. Addressing Baker’s
restoration allegations, the EHB held that, in accordance with
Pennsylvania regulations, the standard for Stage 1 bond release is
met when, among other things, “the entire permit area or a portion
of a permit area has been backfilled and regraded to the
approximate original contour or approved alternative . . . .” Id. at
20 (quoting 25 Pa. Code § 86.174(a)). The EHB further found
that approximate original contour, which is not defined in the
Pennsylvania mining regulations, is met when the land surface
“closely resembles the general surface configuration of the land
prior to mining and blends into and complements the drainage
pattern of the surrounding terrain with no highwall, spoil piles or
depressions to accumulate water and with adequate provision for
drainage.” Id. (quoting 25 Pa. Code § 87.1). Both sides had expert
witnesses during the hearing, who presented evidence of the
contour of the area in question following the completion of
regrading by Amerikohl. Id. at 5–7. The EHB found the methods
used by PADEP’s expert to be more reliable, holding that the
methodology to be used when measuring the contour of slopes
involves measurements that extend 100 linear feet above and
below the area to be disturbed, or at locations specified by
PADEP. Id. at 20. The EHB ultimately held that Baker did not
demonstrate beyond a preponderance of the evidence that
Amerikohl did not regrade the areas in question to meet the
approximate original contour. Id. at 16–17.

Baker’s other objection to the Stage 1 bond release was on
the grounds that Amerikohl did not properly dispose of waste, in
accordance with section 315(b) of the Clean Streams Law, 35 Pa.
Stat. § 691.315(b). Baker, slip op. at 17. During excavation
following the completion of regrading done by Amerikohl and
after PADEP had approved the bond release, Baker uncovered

four oil filters, two rags, and a bucket lid. Id. The EHB found that
the presence of the materials was de minimis and did not
constitute grounds for overturning the bond release. Id. The EHB
further explained that the presence of a small number of items in
an area where equipment maintenance took place did not prove
that widespread disposal occurred throughout the site. Id. PADEP
investigated the area of alleged petroleum contamination on
Baker’s property and found constituents associated with waste oil
in concentrations below health-based remediation standards. Id.
at 19. The EHB held that PADEP did not commit an error in
granting the Stage 1 bond release to Amerikohl. Id. at 19–20.

Baker petitioned the EHB to reconsider its decision, which
was denied on April 20, 2016. Baker appealed the EHB’s
decision to the Commonwealth Court of Pennsylvania on April
22, 2016. See Baker v. Dep’t of Envtl. Prot., No. 633 CD 2016
(Pa. Commw. Ct. filed Apr. 22, 2016).

PADEP WATER RESOURCES ADVISORY COMMITTEE

ADDRESSES TRIENNIAL REVIEW OF WATER QUALITY

STANDARDS

As reported in Vol. XXXIII, No. 1 (2016) of this Newsletter,
the Pennsylvania Department of Environmental Protection
(PADEP) is in the process of conducting their triennial review
of water quality standards that is required under section 303(c) of 
the Clean Water Act, 33 U.S.C. § 1313(c). PADEP recently
presented updated information about its current efforts regarding
Triennial Review of Water Quality Standards to the Water
Resources Advisory Committee (WRAC). Specifically, PADEP
reviewed items discussed at its November 18, 2015, meeting and
provided an update to the proposed timeline. See PowerPoint
Presentation to WRAC, Office of Water Mgmt., PADEP,
“Triennial Review of Water Quality Standards TR17—Updated
Scope, Recommendations, and Timeline” (Mar. 24, 2016)
(Updated Scope, Recommendations, and Timeline), http://files.
dep.state.pa.us/PublicParticipation/Advisory%20Committees/
AdvCommPor ta lFiles/WRAC/2016/TR17_Updated_
Scope_Recommendations_March%202017_REVISED.PPT.

More specifically, PADEP provided WRAC with further
details of the studies used to determine the updated chloride
criteria. See PowerPoint Presentation to WRAC, Office of Water
Mgmt., PADEP, “Triennial Review of Water Quality Standards
TR17—Updates to Chloride Criteria” (Mar. 24, 2016), http://files.
dep.state.pa.us/PublicParticipation/Advisory%20Committees/
AdvCommPortalFiles/WRAC/2016/Chloride_Presentation_for_
032416_WRAC_meeting.pdf. Based on these studies, PADEP is
proposing a new “criteria maximum concentration” to assist in
calculating acute chloride criterion and a new “criteria continuous
concentration” to calculate the chronic chloride criterion. Id.
at 18.

Finally, PADEP presented to WRAC proposed updates to
water quality regulations found in 25 Pa. Code chs. 16 and 93. See
http://files.dep.state.pa.us/PublicParticipation/Advisory%20
Committees/AdvCommPortalFiles/WRAC/2016/03-prCh16_
draft_annex-TR17_nm.pdf; http://files.dep.state.pa.us/Public
Participation/Advisory%20Committees/AdvCommPortalFiles/
WRAC/2016/04-prTR17_Annex2b-Ch93-rev3_nm.pdf. As
indicated by the updated timeline provided by PADEP, the
proposed rules will be presented to Pennsylvania Environmental
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Quality Board (EQB) during the second or third quarters of 2016,
a change from their original proposal of March 2016. See Updated
Scope, Recommendations, and Timeline, supra.

UPDATES TO PENNSYLVANIA NATURAL DIVERSITY INDEX

TOOL

As reported in Vol. XXXII, No. 4 (2015) of this Newsletter,
the Pennsylvania Department of Conservation and Natural
Resources (DCNR) has been working to develop an updated
version of the Pennsylvania Natural Diversity Inventory (PNDI)
Environmental Review Tool (PNDI ER Tool), and on March 21,
2016, DCNR released the PA Conservation Explorer, replacing
the PNDI ER Tool. See Changes to Permit Review Process of
PNDI Receipts, 46 Pa. Bull. 1953 (Apr. 16, 2016); see also
Pa. Natural Heritage Program, “Pennsylvania Conservation
Explorer—Conservation Planning and PNDI Environmental
Review,” https://conservationexplorer.dcnr.pa.gov/. The new tool
is expected to provide improved access to information in data-
bases covering threatened, endangered, and special concern
species.

Moving forward, PADEP will no longer be able to conduct
PNDI searches on behalf of applicants and the applicants will be
expected to submit proposed projects through the new tool. The
updated review tool allows all users to access the conservation
planning information, but requires users to register and log in in
order to conduct a PNDI environmental review. A $40 fee will be
charged to any applicant for electronic PNDI receipts. However,
users wishing to avoid the fee or who do not have access to a
computer can submit their projects for review directly to DCNR,
the Game Commission, the Fish and Boat Commission, and the
U.S. Fish and Wildlife Service. PADEP is expecting major
revisions to their technical guidance document addressing the
PNDI ER Tool and will publish the draft revisions in the
Pennsylvania Bulletin, at which time a public comment period on
the document will be provided.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

—  R E P O R T E R  —

UPDATE ON NEW PERFORMANCE STANDARDS FOR SURFACE

ACTIVITIES ASSOCIATED WITH THE DEVELOPMENT OF OIL

AND GAS WELLS

On February 3, 2016, the Commonwealth’s Environmental
Quality Board (EQB) adopted the Pennsylvania Department of
Environmental Protection’s (PADEP) final recommended updates
to the oil and gas regulations. As noted in Vol. XXXIII, No. 1
(2016) of this Newsletter, PADEP’s revisions to 25 Pa. Code
ch. 78 (for conventional wells) and 25 Pa. Code ch. 78a (for
unconventional wells) purportedly strengthen the environmental
controls employed by both the conventional and unconventional
industries to ensure the protection of public health, safety, and the
environment.

Prior to the April 21, 2016, Independent Regulatory Review
Commission (IRRC) hearing on the proposed rulemaking, the
Commonwealth’s House and Senate Environmental Resources
and Energy Committees voted against the PADEP and EQB
approved regulations. While these votes were merely symbolic,
the committee members advised the IRRC not to approve the
regulations. Nonetheless, the IRRC approved the regulations by
a 3 to 2 vote.

The final stages for approval will consist of a review by the
Attorney General and publication in the Pennsylvania Bulletin.

PRODUCTION AND STORAGE ASPECTS OF OIL AND GAS

LEASE NOT SEVERABLE WHERE LANGUAGE IN THE LEASE IS

CLEARLY DISJUNCTIVE

On March 22, 2016, the Superior Court of Pennsylvania
affirmed the trial court’s decision that the durational provisions of
the subject lease were clearly and unambiguously written in the
disjunctive and, therefore, provide that the lease continues during
either production or storage. See Loughman v. Equitable Gas Co.,
2016 PA Super 71, 2016 WL 1117232.

In 1966, Dorothy Loughman entered into a lease agreement
for the oil and gas under her tract of approximately 250 acres in
Morris Township, Greene County. Id. at *1. Pertinent to the issue
herein, the terms of the lease provided the lessee the right to
produce oil and gas and “to inject gas for storage or repressuring
in the substrata and to remove same therefrom by pumping or
otherwise.” Id. In 2012, the successors filed an action asking the
court to declare the lease had been terminated because of the
failure of the lessees to produce any oil or gas since the lease was
signed. Id. Additionally, the successors requested that the trial
court find that the lease was severed by the assignment of the
production rights by a 2011 sublease. Id. On December 29, 2014,
the trial court denied the successors’ motion for summary
judgment and found that the lease was not severable. Id.

On appeal, the superior court reviewed the express language
of the 1966 lease and the 2011 sublease of the production rights
to determine that there was no severance of the production and
storage rights. While the lease did not include express language
that the contract was entire, the lease did include disjunctive
language addressing the duration of the contract. Id. at *4.
Furthermore, the sublease agreement included language that
expressly stated that it was not the intent of the parties to sever the
production and storage rights under the lease and that, upon
surrender, “the non-severed production rights” would automati-
cally revert back to the sublessor. Id. at *5. Thus, the lease was
not severable and the case was remanded for further proceedings.
Id.

SUPREME COURT OF PENNSYLVANIA REJECTS

DETRIMENTAL RELIANCE REQUIREMENT FOR DOCTRINE

OF ESTOPPEL BY DEED

The Supreme Court of Pennsylvania recently held that under
the doctrine of estoppel by deed, a lessor may not deny the
validity of his/her initial conveyance to the lessee of all the oil and
gas rights to the property that he/she did not own but subsequently
acquired the title to. See Shedden v. Anadarko E & P Co.,
No. 103 MAP 2014, 2016 WL 1228867 (Pa. Mar. 29, 2016), aff’g
2014 PA Super 53, 88 A.3d 228.
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This case arose out of a 2006 lease between Anadarko E. &
P. Co., L.P. (Anadarko) and Leo and Sandra Shedden for the oil
and gas rights to 100% of the 62 acres of land in Ward Township,
Tioga County, notwithstanding the fact that the Sheddens owned
only one-half of the interest in the oil and gas rights to the
property at the time the lease was executed. In the 2006 lease,
Anadarko agreed to pay the Sheddens a bonus payment of $80 per
acre. Further, the Sheddens expressly warranted title in all of the
oil and gas on the property. However, prior to tendering the bonus
payment, Anadarko discovered that the Sheddens only owned a
one-half interest in the oil and gas rights. Thus, Anadarko offered,
and the Sheddens subsequently accepted, a reduced bonus
payment. Id. at *1.

Two years after executing the lease, the Sheddens filed a
motion to quiet title on the previously reserved one-half interest
in the oil and gas rights to the property. The trial court granted the
Sheddens’ motion. Id.

In 2011, Anadarko invoked the extension clause in the lease
by sending the Sheddens a check for the entire 62 acres. The
Sheddens did not cash the check and filed a declaratory judgment
action seeking a declaration that the lease only pertained to the oil
and gas contained on 31 acres. Id. The trial court eventually
granted Anadarko’s motion for summary judgment and dismissed
the Sheddens’ declaratory judgment action, finding that the
reduced bonus payment was not a modification to the lease and
that under the doctrine of estoppel by deed, the Sheddens’
subsequent acquisition of title to the previously reserved one-half
interest in oil and gas rights to the property passed to Anadarko
under the lease. Id. at *2. The superior court affirmed the trial
court’s grant of summary judgment in a unanimous published
opinion. Id.

The supreme court held that the superior court properly
affirmed the trial court’s grant of summary judgment. Id. at *6.
First, based on the express language in the lease, the supreme
court found that the bonus payment of one-half of the originally
agreed-upon sum was not a modification of the contract because
the lease provided that if the Sheddens “owned less than all of the
oil and gas rights to the Property, they would be entitled to
payment only in proportion to the oil and gas rights they actually
owned.” Id. at *4. Accordingly, the payment of one-half of the
originally agreed-upon bonus payment was in accordance with the
terms of the lease, not a modification of the lease. Id.

Moreover, the supreme court held that under the doctrine of
estoppel by deed, Anadarko was the lessee of all of the oil and gas
rights to the property. Id. at *6. Under the doctrine of estoppel by
deed,

[w]here one conveys with a general warranty land which
he does not own at the time, but afterwards acquires the
ownership of it, the principle of estoppel is that such
acquisition inures to the benefit of the grantee, because
the grantor is estopped to deny, against the terms of his
warranty, that he had the title in question.

Id. at *4 (alteration in original) (quoting Jordan v. Chambers, 75
A. 956, 958 (Pa. 1910)). Critically, unlike the doctrine of
equitable estoppel, the supreme court held that “the doctrine of
estoppel by deed does not require detrimental reliance.” Id. at *5.
As such, after perfecting their title to all of the oil and gas rights

in the property, the Sheddens were not able to later deny the
validity of their initial conveyance to Anadarko. Id. at *6.

LEASE DID NOT RESERVE THE IMPLIED RIGHT TO ACCESS

THE SURFACE OF THE PROPERTY

The partial owners of subsurface interests in oil and gas failed
to establish that the lease conditioned its grant on the lessee
conducting drilling activities on property other than the surface
estate, and under Commonwealth law, the lease could not create
such a restriction. See McWreath v. Range Resources-Appalachia,
LLC, No. 15-1371, 2016 WL 1212429 (3d Cir. Mar. 29, 2016),
aff’g 81 F. Supp. 3d 448 (W.D. Pa. 2015).

The heirs to the Estate of David R. McWreath (McWreaths)
inherited an undivided partial interest in the oil and gas underlying
approximately 1,700 acres of real property in Washington County,
Pennsylvania. Id. at *1. In 2007, “the Estate entered into a lease
agreement with Fortuna Energy, Inc. [(Fortuna)], whereby the
Estate granted Fortuna the exclusive rights to explore, develop,
and produce the Estate’s interests in the oil and gas.” Id. Fortuna
assigned the lease to Range Resources-Appalachia, LLC (Range),
which subsequently entered into leases with the two other owners
of the partial interest and the surface owner of the property. Id.
Thereafter, Range drilled two Marcellus Shale wells on the
property. Id.

The McWreaths filed a lawsuit against Range asserting that
the lease was not applicable to oil and gas produced from the two
wells because “the lease only gave Range the right to exploit their
oil and gas interests when the drilling operations were set up on
an adjacent property and not on the surface directly above the
McWreaths’ oil and gas interests.” Id. The McWreaths claimed
that since the wells were not covered by the lease, they were a
cotenant in the oil and gas estate. Id. On cross motions for
summary judgment, the district court interpreted the lease as
applicable to oil and gas produced by the two wells; therefore, the
McWreaths did not have cotenant status, and the court granted
Range’s motion for summary judgment. Id. at *2.

On appeal to the U.S. Court of Appeals for the Third Circuit,
the court determined that the granting clause in the lease conveyed
all of the McWreaths’ oil and gas rights in the property exclu-
sively to Range and authorized Range to use any methods or
techniques to explore for and produce the oil and gas. Id. at *3.
The Third Circuit also agreed that the lease did not include
language that reserved the McWreaths’ implied right to access
and use the surface or prevent Range from obtaining the express
right to use the surface from the owner of the surface estate. Id. at
*3. Furthermore, even if the lease could be interpreted as preclud-
ing Range from using the surface estate for drilling activities, the
Third Circuit found that Commonwealth law would not support
the enforcement of such a restriction. Id. at *4. Accordingly, the
McWreaths’ claim to cotenant status failed and Range had the
right to exploit the McWreaths’ oil and gas interests by drilling
directly above the McWreaths’ subsurface estate. Id. at *5.

HIGHLAND TOWNSHIP LOCAL ORDINANCE DISPUTE

On March 29, 2016, the U.S. District Court for the Western
District of Pennsylvania issued two Opinion and Orders regarding
various issues involving a local ordinance that prohibits the
operation of underground injection wells within Highland
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Township. See Seneca Res. Corp. v. Highland Twp. (SRC I), No.
1:15-cv-00060, 2016 WL 1213604 (W.D. Pa. Mar. 29, 2016);
Seneca Res. Corp. v. Highland Twp. (SRC II), No. 1:15-cv-00060,
2016 WL 1213605 (W.D. Pa. Mar. 29, 2016).

Similar to other lawsuits that have arisen out of the
“community bill of rights ordinances” that have recently been
adopted by other townships throughout the Commonwealth,
Seneca Resources Corporation (Seneca) initiated this action on
February 18, 2015, challenging the constitutionality, validity, and
enforceability of Ordinance No. 1-9 of 2013 (Ordinance) adopted
by Highland Township and its Board of Supervisors. SRC I, 2016
WL 1213604, at *1. On March 24, 2015, the Ordinance was
amended and included certain prohibitions on disposal of waste
from oil and gas extraction within Highland Township, as well as
a provision invalidating all permits issued by any state or federal
entity to do the same. Id.

On April 21, 2015, the defendants filed a motion to dismiss
the amended complaint for lack of standing, asserting that Seneca
lacked standing because it had yet to obtain a state-issued permit
to operate an injection well from the Pennsylvania Department of
Environmental Protection (PADEP). Id. However, Seneca could
not obtain such a permit because PADEP would not take final
action until “a court ruling [had] been rendered determining the
validity of the local ordinance.” Id. at *2. Recognizing the
circularity of the defendants’ arguments, and that Seneca could
not obtain a permit until the district court determined the validity
of the Ordinance, the district court denied the defendants’ motion
to dismiss the amended complaint for lack of standing. Id. at
*3–4.

The district court also denied motions to intervene on the part
of three potential intervenors: (1) Crystal Spring Ecosystem, an
ecosystem that encompasses the area surrounding Crystal Spring;
(2) Highland Township Municipal Authority, the water provider
for residents of James City, which draws its waters from Crystal
Spring; and (3) Citizens Advocating a Clean Healthy Environ-
ment, Inc., a non-profit corporation that was formed in response
to Seneca’s planned injection well and an advocate for the
adoption of the Ordinance. SRC II, 2016 WL 1213605, at *1. The
district court determined that the benefits from successfully
defending the Ordinance were the same to the current defendants
and the intervening parties. Id. at *3. Accordingly, the district
court denied the intervenors’ motions to intervene as a matter of
right and under a theory of permissive intervention. Id.

NO AMBIGUITY IN LEASE WITH REGARD TO LOST OR

USED GAS

On an issue of first impression, the Superior Court of
Pennsylvania affirmed an order granting CNX Gas Company
(CNX) summary judgment because the language in the lease
providing for royalties to be calculated on the net amount realized
at point of sale obviated the need for a term allocating lost and
used gas. See Hall v. CNX Gas Co., 2016 PA Super 80, 2016 WL
1382678 (Pa. Super. Apr. 7, 2016).

In a series of leases, the predecessor company of CNX
entered into leases in Fayette County with nearly identical
language throughout and the same royalty clause. Id. at *1.
Pertinent to this litigation, the leases provided that “for gas sold

or used beyond the well, Lessor is entitled to a royalty of one-
eighth of the net amount realized from the sale.” Id.

Based on their respective leases, Earl D. Hall, Sr., Betty Jane
Hall, and Earl D. Hall, Jr., filed an action on behalf of themselves,
and others similarly situated, stating that CNX’s allocation of the
lost and used gas among the lessors was unauthorized under the
lease language. Id. at *2. The Halls “contended that since the
lease did not [explicitly] authorize the pro rata allocation of lost
and used gas among the lessors, CNX was limited to deducting
only actual volumes of lost and used gas from each lessor’s share
of the royalty.” Id.

Lost gas is a reduction in the volume of gas due to
evaporation or leakage as it is transported through a
pipeline. Used gas refers to volumes of gas that are used
along the pipeline for compression, flaring, venting, and
other operations associated with processing raw gas into
a marketable gas and transporting it to the point of sale.

Id.

On cross motions for summary judgment, the trial court
entered judgment in favor of CNX. Id. at *3. The Halls appealed
to the superior court, and limited their challenge to CNX’s
proportionate allocation of lost and used gas, absent a provision
authorizing such allocation. Id. at *4.

Nonetheless, the superior court found that the volume of lost
and used gas was not actually part of the royalty calculation. Id.
at *6. As the superior court noted, the Halls’ position was
predicated on a mistaken assumption that lost and used gas on the
way to the point of sale was part of the royalty computation. Id.
“It necessarily follows that lost and used gas is not allocated when
the royalty is allocated among the various lessors.” Id. The
superior court found that there was no ambiguity or missing
allocation term in the leases and, therefore, the language
providing for royalties to be calculated on the net amount realized
at the point of sale precluded the need for such a term to allocate
lost and used gas. Id. at *7.

S O U T H  D A K O T A  —  

M I N I N G  /  O I L  &  G A S

D W I G H T  G U B B R U D

—  R E P O R T E R  —

SOUTH DAKOTA AMENDS ABANDONED MINERAL LAWS

On February 16, 2016, South Dakota Governor Dennis
Daugaard signed legislation that revises the procedures for
recovering abandoned mineral interests. See House Bill 1058
(HB 1058), 91st Leg., Reg. Sess., 2016 South Dakota Laws
ch. 215 (amending S.D. Codified Laws §§ 43-30A-2 to -6;
repealing S.D. Codified Laws §§ 43-30A-6.1, -11, -12).

Among other changes, the new legislation no longer requires
a surface owner to make a “reasonable inquiry” to locate the
abandoned mineral interest owner. HB 1058 § 5 (amending S.D.
Codified Laws § 43-30A-6). Instead, the law permits the surface
owner to “rely upon the record mineral owner’s last address of
record in the office of county register of deeds in which the
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mineral interest is located” when mailing a notice of lapse. Id. The
law provides that the mineral owners have an obligation to
maintain their address in the office of the register of deeds in the
county in which their mineral interest is located. Id. “Failure to
maintain an address of record [constitutes] waiver by the record
mineral owner of the requirement to mail a copy of the notice of
lapse to the record mineral owner.” Id.

The new legislation will become effective on July 1, 2016.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

PRODUCTION PAYMENT EXPRESSED AS PERCENTAGE OF

PRODUCTION FROM LAND HELD REDUCED WHEN SOME BUT

NOT ALL BURDENED LEASES EXPIRED

The court in Apache Deepwater, LLC v. McDaniel Partners,
Ltd., No. 14-0546, 59 Tex. Sup. Ct. J. 411, 2016 WL 766731
(Tex. Feb. 26, 2016, reh’g denied), rev’g 441 S.W.3d 530 (Tex.
App.—El Paso 2014), construed a 1953 assignment of oil and gas
leases covering land in Upton County, Texas, that reserved to
Hugh W. Ferguson, Jr., the assignor, from his assignment to L.H.
Tyson, the following production payment interest:

the title and ownership of one-sixteenth of thirty-five
sixty-fourths of seven-eighths (1/16th of 35/64ths of
7/8ths, being one-sixteenth of the entire interest in the
production from said lands to which Assignor claims to
be entitled under the terms of said respective oil and gas
leases) of the total oil, gas, casinghead gas and other
minerals in and under and which may be produced from
the above described land, i.e., from each and both of said
Surveys 36 and 37 until the net proceeds of said reserved
interest in the production . . . shall have amounted in the
aggregate to [$3,550,00.00 and 1,420,000 barrels of oil].

Id. at *1 n.1 (alteration in original). At the time of the assignment,
four leases assigned by Ferguson to Tyson collectively covered an
undivided 35/64 of the mineral estate of the described Surveys 36
and 37. Each of two leases, the “Cowden 36” and “Cowden 37”
leases, covered 1/2, or 32/64, of the mineral estate of one of the
respective surveys; the “Peterman” lease covered 1/64 of the
mineral estate of both surveys; and the “Broudy” lease covered
1/32, or 2/64, of the mineral estate of both surveys. Id. at *1.

The Cowden 36 and 37 leases expired in the 1990s for
lack of production, but the Peterman and Broudy leases
remained in effect, extended by production from other land
also covered by those leases. After acquiring the Peterman and
Broudy leases and new leases on the Cowden interests in 2009,
Apache Deepwater, LLC (Apache) began drilling wells and sent
McDaniel Partners, Ltd. (McDaniel), successor to the interest of
Ferguson, the assignor in the 1953 assignment, a division order in
which McDaniel’s interest was shown as 1/16 of 3/64 of 7/8
(0.256348%) of production from Sections 36 and 37. Id. at *2.
McDaniel, contending it was entitled to the same 1/16 of 35/64
of 7/8 (2.9907226%) of production as reserved in the 1953
assignment, notwithstanding the expiration of the burdened

Cowden leases, sued Apache in 2011 for breach of contract,
conversion, and an accounting. The trial court determined that
since the leases included in the 1953 assignment had expired as to
32/64 out of the 35/64 aggregate mineral interest they then
covered, the production payment had reduced to 1/16 of 3/64 of
7/8, i.e., 1/16 of 7/8 of the remaining 3/64 instead of 1/16 of 7/8
of the original 35/64. Id. The court of appeals reversed the trial
court’s judgment, but the supreme court reversed the court of
appeals and rendered judgment for Apache, holding that the trial
court’s judgment was correct.

McDaniel argued that since the reservation was a fixed
fraction—1/16 of 35/64 of 7/8—of production “from the above
described land,” without any express provision for proportionate
reduction if the leases did not cover (or no longer covered) a
specified interest in the land, there was no basis for Apache’s
paying any less. Id. The supreme court disagreed. McDaniel’s
interpretation, it said, “incorrectly suggeste[d] the reservation of
an interest unrelated to the determinable fee interests the assignor
actually owned and purported to convey.” Id. at *5.

Neither the inclusion of the four leases in a single
instrument nor the instrument’s statement of the leases’
cumulative working interest as a single fraction demon-
strate[d] that the parties intended the production pay-
ment to be carved from something other than the estates
conveyed. To the contrary, the explanatory phrase that
follow[ed] the stated fraction tie[d] the 1/16 reservation
to the assignor’s interest in the “respective” leases,
indicating that the reserved interest pertain[ed] to the
particular leases separately. The assignment neither
state[d], implie[d], nor suggest[ed] that the production
payment would be unaffected by the termination of the
leaseholds from which it was carved or, . . . shift its
otherwise allocable burden to one or more of the remain-
ing leases.

Id. (citation omitted). “Absent express language in the assignment
to the contrary,” the court concluded, it must “apply the general
rule that ‘when an oil and gas lease terminates, the overriding
royalty [or similar production payment] created in an assignment
of the lease is likewise extinguished.’” Id. (alteration in original)
(quoting Sunac Petroleum Corp. v. Parkes, 416 S.W.2d 798, 804
(Tex. 1967)).

Editor’s Note: The reporter’s law firm is involved in this
case on the side of Apache Deepwater, LLC.

CONVEYANCE OF ALL MINERAL INTEREST OWNED BY

GRANTOR IN COUNTY HELD AMBIGUOUS

Reversing the trial court’s summary judgment in favor of the
grantee, the court in Mueller v. Davis, No. 06-14-00100-CV, 2016
WL 433239 (Tex. App.—Texarkana Feb. 4, 2016, pet. filed),
construed deeds from Virginia Rose Mitchell and James
Hammond Mills to James Davis. The deeds specifically conveyed
the grantors’ interests in the minerals in “Lands” identified as
specified amounts of acreage “out of” several loosely described
parcels in Harrison County, Texas, such as “704.00 acres out of
the G.W. PETTY, ET AL, A-582, ET AL, known as the AMOCO
PRODUCING COMPANY—JOHN HARRISON JR ‘B.’” Id. at
*4 (internal quotation marks omitted). Each deed also included in
another paragraph the following:
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The “Lands” subject to this deed also include all strips,
gores, roadways, water bottoms and other lands adjacent
to or contiguous with the specifically described above
and owned or claimed by Grantors. . . . Grantor hereby
conveys to Grantee all of the mineral, royalty, and
overriding royalty interest owned by Grantor in Harrison
County, whether or not same is herein above correctly
described.

Id.

Davis, the grantee, contended that he owned the grantors’
mineral interests in the land that was the subject of the lawsuit.
Mueller, the successor to the grantors’ interests under subsequent
deeds from them, countered that the deeds to Davis were void
because their property descriptions did not satisfy the statute of
frauds. Id. at *1.

“The specific descriptions in the deeds,” the court first held,
were “insufficient as a matter of law to identify the property being
conveyed,” because they “fail[ed] to reference another writing or
otherwise to make it possible to determine the size, shape, and
boundaries of the specific mineral acreage sought to be
conveyed . . . .” Id. at *4. It then addressed Davis’s contention that
regardless of the sufficiency of the deeds’ specific descriptions, he
had been conveyed the grantors’ mineral interests in the land in
question under the deeds’ general grant of all of the grantors’
interests in the county. Id. at *5.

Although the words “all of the mineral, royalty, and
overriding royalty interest owned by Grantor in Harrison County”
seem unequivocal, the court held that the deeds, viewed in their
entirety, were ambiguous so that the parties’ intention was a
question of fact to be determined by trial. Id. at *7. Relying on J.
Hiram Moore, Ltd. v. Greer, 172 S.W.3d 609 (Tex. 2005), the
court found it impossible to determine whether, as Davis argued,
the sentence appearing to convey all of the grantors’ mineral
interests in the county was intended to operate independently, or
whether instead, as Mueller asserted, the parties intended it to be
a part of and to modify the “Mother Hubbard” clause within the
same paragraph, which clearly could not have conveyed the
grantors’ mineral interests. Mueller, 2016 WL 433239, at *7.

OIL AND GAS LEASES INVALID UNLESS MADE IN LESSOR’S

PROPER CAPACITY

In a confusing opinion, the court in Fort Apache Energy, Inc.
v. Resaca Resources, LLC, No. 09-14-00325-CV, 2016 WL
637985 (Tex. App.—Beaumont Feb. 18, 2016, no pet. h.) (mem.
op.), reversed the trial court’s summary judgment upholding the
validity of Resaca Resources, LLC’s (Resaca) purported oil and
gas lease against Fort Apache Energy, Inc.’s (Fort Apache) and
remanded for the lower court’s determination whether either of
the competing leases was invalid.

H.G. Hrivnatz and his wife, Vannie Hrivnatz, owned as
community property an undivided one-half mineral interest in a
112-acre tract of land in Tyler County, Texas. H.G. Hrivnatz died
in 1992, leaving a will in which he devised 50% of his estate to
his wife and 25% to each of his two sons, H.G. “Harry” Hrivnatz,
Jr. and David Allan Hrivnatz, “to be held in trust by [Vannie] as
long as she is alive.” Id. at *1 (alteration in original).

In 2009, while Vannie Hrivnatz was still living, Miller
Energy, Inc. (Miller Energy) acquired an oil and gas lease on the
land from “Harry Hrivnatz.” Id. That lease was subsequently
assigned to Resaca, which drilled a well on the land. In 2012 Fort
Apache, believing the Miller Energy lease to be invalid, acquired
its own lease from Vannie Hrivnatz, individually and as trustee
under H.G. Hrivnatz’s will, by H.G. Hrivnatz, Jr., as her attorney-
in-fact, joined by H.G. Hrivnatz, Jr., individually, as trustee under
H.G. Hrivnatz, Sr.’s will, and as attorney-in-fact for David
Hrivnatz. Id. at *2. Fort Apache then sued Resaca to establish the
superiority of its leasehold over Resaca’s. The trial court granted
Resaca’s motion for summary judgment on the basis that Harry
Hrivnatz (H.G. Hrivnatz, Jr.) held a power of attorney from
Vannie Hrivnatz when he executed the Miller Energy lease and
based on the doctrines of estoppel and after-acquired title. Id.
at *3.

The court of appeals began by agreeing with Fort Apache that
because Harry Hrivnatz’s power of attorney from Vannie Hrivnatz
was unrecorded when the Miller Energy lease was executed,
Resaca was not entitled to summary judgment on the basis that
Harry Hrivnatz’s execution was binding on Vannie Hrivnatz. Id.
at *4–5. Tex. Probate Code § 489, the court pointed out, requires
that a durable power of attorney “shall be recorded.” Fort Apache,
2016 WL 637985, at *4. Moreover, Resaca could not rely on the
doctrine of estoppel by deed to preclude Harry Hrivnatz and Fort
Apache, his subsequent lessee, from asserting that the Miller
Energy lease did not pass title to the purported leasehold, since
nothing in the Miller lease indicated he was acting under a power
of attorney or executing in any capacity other than individually (a
point that seems much more salient to the validity of the Miller
lease than whether or not recordation was essential to the validity
of the power of attorney). Id. at *6.

The court went on to reject Resaca’s argument that when
Vannie Hrivnatz died in October 2012, title to the half interest in
the land that thereupon passed to Harry Hrivnatz became subject
to the Miller Energy lease under the after-acquired title doctrine.
Id. at *7. The doctrine of after-acquired title does not apply to
void conveyances, the court reasoned. Id. This analysis is
seriously questionable, since the Miller lease was apparently
deemed “void” only in the sense that it did not convey any interest
because its lessor owned no interest. The deed seems instead to
have been ineffective to convey the interest it purported to
convey, not void, insofar as may be discerned from the opinion.

If Resaca was not entitled to summary judgment upholding its
lease, though, the existence of fact issues likewise precluded
summary judgment that Fort Apache’s lease was valid. There was
some evidence, according to the court, that both Vannie Hrivnatz
and David Hrivnatz lacked capacity to have executed the powers
of attorney under which Harry Hrivnatz executed the lease on
their behalf. Id. at *10. Besides, the court noted, there were issues
of fact, the nature of which are unclear from the opinion, as to
whether the Miller lease was effective. Id. at *11.

MINERAL DEED CONSTRUED TO HAVE CONVEYED

GRANTOR’S MINERAL INTEREST

The only puzzling aspect of Consolidated Property Interests,
LLC v. Payne, No. 12-15-00105-CV, 2016 WL 786939 (Tex.
App.—Tyler Feb. 29, 2016, no pet. h.) (mem. op.), is how the trial
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court could possibly have reached the decision the court of
appeals was compelled to reverse.

At issue was an undivided one-half mineral interest in a tract
of land that J.O. Payne had acquired in 1907 while married to
Pearl Payne. The land was presumed community property of the
marriage so that, as was conceded on appeal, Pearl Payne’s
community half passed on her death in 1909, under the law then
in effect, to the couple’s two children, Frances Payne (later Casey)
and James O. Payne, Jr. Id. at *3. In 1931 J.O. Payne and his
second wife, Gertrude Payne, executed a mineral deed in typical
form, conveying an undivided one-half mineral interest to Frances
Casey and James O. Payne, Jr. Id. at *1. Consolidated Property
Interests, LLC, a successor to a portion of Frances Casey’s
mineral interest, filed suit against Jerry Payne, a son of J.O.
Payne’s marriage to Gertrude Payne, seeking a declaration that the
property had been community property of J.O. and Pearl Payne.
Id. at *2. Penny Payne, the surviving wife and sole beneficiary of
Jerry Payne’s estate, filed a counterclaim and, following a bench
trial, obtained a judgment declaring that J.O. and Gertrude Payne
still owned one-half the minerals after their 1931 deed and that
this one-half was owned by Penny Payne. Id.

The 1931 mineral deed, reproduced almost entirely in the
opinion, simply and unambiguously purported to convey an
undivided one-half mineral interest in the land. Penny Payne
contended that the deed’s purpose was merely to confirm the one-
half mineral interest that Frances and James Jr. had inherited from
their mother. Id. at *4. That interpretation, the court declared,
would render the deed’s granting clause meaningless. Id. To give
the deed its clearly stated effect, the court reversed the trial
court’s judgment and rendered judgment declaring that the deed
had vested J.O. and Gertrude Payne’s entire remaining interest in
Frances Casey and James O. Payne, Jr. Id.

ROYALTY RESERVATION CONSTRUED AS ONE-HALF OF ALL

ROYALTY, NOT ONE-HALF OF GRANTOR’S ROYALTY

INTEREST

The court in Spartan Texas Six Capital Partners, Ltd. v.
Perryman, No. 14-14-00873-CV, 2016 WL 796073 (Tex.
App.—Houston [14th Dist.] Mar. 1, 2016, no pet. h.), aff’g as
modified sub nom. Spartan Texas Six Capital Partners, Ltd. v.
EOG Resources, Inc., No. 2011-27476, 2014 WL 10120237 (Tex.
Dist. Ct. Oct. 1, 2014), considered the effect of royalty reserva-
tions in a deed and a deed of trust conveying a tract of approxi-
mately 177 acres in Montague County, Texas.

In 1977 Benjamin Perryman conveyed approximately 480
acres of land, including that tract in dispute, to his son Gary
Perryman and Gary’s wife, Nancy, reserving an undivided one-
half of the royalty on production from the land. Perryman, 2016
WL 796073, at *2. When Benjamin died, Gary Perryman and his
brother Wade Perryman each inherited half of their father’s
interest, so that Gary and Nancy Perryman together owned the
surface and mineral estates of the land, less a non-participating
one-fourth of the royalty. Id.

In 1983 Gary and Nancy Perryman executed a deed convey-
ing the 480 acres to a corporation they had formed, GNP, Inc.
(GNP), with the following exception:

LESS, SAVE AND EXCEPT an undivided one-half
(1/2) of all royalties from the production of oil, gas

and/or minerals that may be produced from the above
described premises which are now owned by Grantor.

Id. GNP then executed a deed of trust securing a debt to
Gainesville National Bank with an identical exception of royalty.
Id. at *3. The GNP deed of trust was foreclosed, and the
trustee sold the land to the mortgagee bank with a deed that
excepted “one-half (1/2) of all royalties from the production of
oil, gas and/or other minerals that may be produced from the
above described premises which are now owned by Gary
Perryman . . . .” Id. Any interest that remained in GNP after its
deed of trust and the foreclosure, apparently, eventually became
vested in Gary and Nancy Perryman. The interests conveyed in
the trustee’s deed passed by subsequent conveyances one-half to
Spartan Texas Six Capital Partners, Ltd. and Spartan Texas-Six
Celina, Ltd. (collectively, Spartan) and one-half to Dion Menser.

Spartan and Menser, who undisputedly owned the executive
rights, executed an oil and gas lease, under which EOG Re-
sources, Inc. drilled a horizontal well. Id. at *4. A dispute over
royalty ownership ensued between Spartan and Menser, on the
one hand, who together claimed they owned one-half of the
royalty, and the Perrymans, on the other, who claimed they owned
9/16 of the royalty and Spartan and Menser only 3/16. (It was
undisputed that one-fourth of the royalty was owned by Wade
Perryman’s daughter by inheritance from her father.) The trial
court granted summary judgment to the Perrymans, which the
court of appeals reversed, holding that the Perrymans owned only
one-fourth of the royalty.

In each of the two conveyances under which the bank had
acquired the land, the court asserted, the Perrymans purported to
grant title subject to a one-half royalty interest. Id. at *8. The
grantors were estopped under the rule of Duhig v. Peavy-Moore
Lumber Co., 144 S.W.2d 878 (Tex. 1940), the court held, from
claiming to have reserved any more than the one-half of the
royalty that Benjamin Perryman had reserved in 1977, because
any other construction would result in a shortage in the grantee’s
title. Thus, according to the court, the bank took title subject only
to the Benjamin Perryman one-half of the royalty, and that interest
had passed to Spartan and Menser. Perryman, 2016 WL 796073,
at *8.

The court’s opinion seems practically to ignore the phrase
“which are now owned by Grantor” in rejecting the Perryman’s
argument that their deed to GNP in effect reserved one-half of
their 3/4 of the royalty and that GNP’s deed of trust then reserved
one-half of its 3/8 of the royalty. The court in Stewman Ranch,
Inc. v. Double M. Ranch, Ltd., 192 S.W.3d 808 (Tex. App.—
Eastland 2006, pet. denied), construed very similar wording in a
deed to have reserved one-half of whatever royalty the grantors
owned at the time of the deed in question, reasoning that any other
construction would render the words “which are presently owned
by Grantors” superfluous, particularly since it appeared that the
clause, not preceded by a comma, was intended to be a dependent
clause modifying the phrase “one-half (1/2) of the royalties.” Id.
at 813. The deed’s construction, in the Stewman Ranch court’s
analysis, did not turn on the Duhig rule because the deed did not
purport to convey title that the grantor did not own. The court
here distinguished Stewman Ranch on the basis that the deed
construed there was made expressly subject to recorded mineral
and royalty reservations. The deed purported to convey the land
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subject only to the exception of only one-half of the royalty,
whether “now owned by Grantor” or not, in the court’s analysis.
Perryman, 2016 WL 796073, at *8.

The court went on to reject Spartan’s and Menser’s argument
that Gary Perryman should be estopped from claiming a royalty
interest—even the one-fourth of the royalty he inherited from his
father—because he had failed to disclose it as an asset when he
filed for bankruptcy in 1988. Id. at *9. His failure may well have
been inadvertent inasmuch as it appeared to have arisen from a
lack of knowledge without a motive to conceal. Moreover,
Spartan and Menser could cite no case applying the doctrine of
judicial estoppel to bar a claim to an undisclosed asset many years
after the bankruptcy. Id. at *9–10. (The court does not discuss it,
but it is unclear how Spartan and Menser claimed Perryman’s
failure to disclose his royalty as an asset in his bankruptcy might
have thereby vested it in themselves.)

SEISMIC SERVICES HELD DEDUCTIBLE COSTS IN

COMPUTATION OF FRANCHISE TAX

CGG Veritas Services (U.S.), Inc. (CGG), a company
engaged in acquiring and processing seismic data for clients in
their efforts to explore for and produce oil and gas, sought to
deduct $567,600,223 as cost of goods sold in calculating its 2008
franchise tax payable to the State of Texas. It asserted that these
costs were incurred in the construction, repair, or maintenance of
oil and gas wells, which are real property, qualifying them for
deduction under Tex. Tax Code § 171.1012(i), allowing “[a]
taxable entity furnishing labor or materials to a project for the
construction, improvement, remodeling, repair, or industrial
maintenance . . . of real property” to include the cost of those
items in the computation of cost of goods sold. The state
comptroller denied the deduction, characterizing CGG as a
service provider that could not claim a deduction for cost of goods
sold. In Hegar v. CGG Veritas Services (U.S.), Inc., No. 03-14-
00713-CV, 2016 WL 1039054 (Tex. App.—Austin Mar. 9, 2016,
no pet. h.) (mem. op.), the court of appeals upheld the trial court’s
judgment in favor of CGG.

“The trial court’s finding that CGG’s seismic services and
products [were] an ‘integral, essential, and direct component’ of
the drilling process [was] amply supported by record evidence,”
according to the court. Id. at *4. Its seismic data provided a guide
for where and how deep to drill, and there was evidence that
exploration and production companies could not reasonably drill
without CGG’s information. Id. Therefore, the court held, the trial
court could reasonably conclude that CGG’s seismic services for
its customers were “labor furnished to a project for the
construction of real property.” Id.

ASSIGNMENT CONSTRUED TO HAVE CONVEYED ASSIGNOR’S

INTEREST IN ALL LAND COVERED BY ASSIGNED LEASES, NOT

JUST PARTICULARLY DESCRIBED WELLS

In Burlington Resources Oil & Gas Co. v. Petromax
Operating Co., No. 06-15-00044-CV, 2016 WL 908228 (Tex.
App.—Texarkana Mar. 10, 2016, no pet. h.), the court affirmed
summary judgment against Burlington Resources Oil & Gas
Company, LP (Burlington), which had filed suit claiming the
defendants had breached Burlington’s right to participate in
acquisitions and drilling in land in Brazos County, Texas.

In 1975 Buttes Resources Company (Buttes), the owner of
nine oil and gas leases covering land in the area in dispute,
entered into an agreement with Aztec Oil & Gas Company
(Aztec), which eventually became Burlington through a series of
mergers and reorganizations, for Aztec’s acquisition of 25% of
Buttes’s leasehold and for joint operation and development. Id. at
*1. The agreement included an “area of mutual interest” (AMI)
provision, with a term extending as long as any jointly owned
leases remained in effect, under which Buttes was required to
offer Aztec 25% of any interest acquired in the area (Aztec being
required to offer Buttes 75% of any interests Aztec might
acquire). Id. Several wells were drilled in the ensuing years.
Burlington’s predecessors participated in some of the wells and
retained overriding royalty interests in others. By 1999 there were
three leases that remained subject to the agreement, extended by
producing wells, the Wilson, Gibbs, and Buchanan leases. Id.
at *3.

In about 2009, successors to the Buttes interest, including
Petromax Operating Co. and Woodbine Acquisition, LLC
(Woodbine), began further drilling and development. There was
confusion about whether or not Burlington was still entitled to any
interest under the 1975 agreement, but it was given notice of a
number of well proposals and participated in some wells. In 2012
Woodbine, after a reexamination of its leasehold title, concluded
that Burlington no longer owned an interest in the Wilson lease,
on which Woodbine had drilled a well, and sought to reimburse
Burlington for the share of well costs it had paid after receiving
Woodbine’s drilling proposal. Id. at *4. Burlington’s response
was to file suit to quiet its leasehold title and to assert claims that
the successors to the Buttes interest had breached the 1975
agreement by failing to offer Burlington the opportunity to
participate in acquisitions they had made in the AMI. Id.

The defendants responded that Burlington no longer had any
rights under the agreement after Southland Royalty Company
(Southland), Burlington’s predecessor, had assigned all of its
interests in the area in a 1994 assignment to Samson Resources
Co. (except certain overriding royalty interests that it sold to
others in 1997). Id. All parties agreed that the central issue in the
case was the interpretation of the 1994 assignment, and the court
agreed with the defendants that the assignment had left Burlington
with no remaining interest. Id. at *5. The assignment, according
to its granting clause, conveyed the oil and gas leases described
on Exhibit A attached to it, limited to the lands and depths
indicated on Exhibit A, with reservation to the assignor of lands,
leases, properties, interests, leasehold rights, depths, or formations
as specifically reflected on Exhibit A. Id. at *6. Exhibit A to the
assignment contained, in tabular form, a description of the
Wilson, Gibbs, and Buchanan leases (and another lease then still
in effect), with a land description that included all of the land
covered by each lease followed by the words “less and excepted
from the above are the lands attributable to the H.K. Odom-Wells,
James D. Wilson #4 Well and the Buchanan #2 Well” (those
being wells in which Southland owned overriding interests, which
it sold and assigned in 1997). Exhibit A thereafter listed under the
heading “Associated Wells” four wells in which Southland owned
working interests. Id.

Burlington took the position that the 1994 assignment was
intended only to assign the four “Associated Wells” and that the
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lease and acreage descriptions represented the interests intended
to be within the assignment’s reservation language. Id. It found
support in an auction house letter that preceded the sale in which
only the four listed wells were listed and in the fact that the
assignment began with the names of the wells under the heading
“Well Name,” without any mention of other property. Id. at *6
n.8. The court disagreed. The assignment clearly stated, it pointed
out, that it was conveying both leases and wells. Id. at *7.
Moreover, Exhibit A included a lease, the Odom lease, covering
land on which none of the four named wells were located, which
would have been unnecessary if Burlington’s interpretation were
correct. The clause of the assignment reserving interests to the
assignor, the court further explained, was a reference to the
exception from the land description of the wells in which it owned
only overriding royalty interests. Id. Burlington’s interpretation of
the assignment was not a reasonable one, the court concluded, and
the trial court had properly determined that the 1994 assignment
had unambiguously assigned all of Burlington’s remaining leases
in the AMI. Id. at *8.

POOLING DID NOT EXTEND LEASE BOUNDARY FOR

PURPOSES OF EXPRESS OFFSET OBLIGATION 

Samson Lone Star Limited Partnership v. Hooks, No. 01-09-
00328-CV, 2016 WL 1019217 (Tex. App.—Houston [1st Dist.]
Mar. 15, 2016, no pet. h.), addressed the issues remanded by the
Texas Supreme Court in its decision in Hooks v. Samson Lone
Star Limited Partnership, 457 S.W.3d 52 (Tex. 2015), in which
the court’s principal holding was that the plaintiff lessor’s fraud
claim was not barred by the statute of limitations as a matter of
law. See Vol. XXXII, No. 1 (2015) of this Newsletter. 

Most of the judgment of some $20 million in the case hinged
on the jury’s finding that Samson Lone Star Limited Partnership
(Samson) had fraudulently induced Charles Hooks, the lessor, to
consent to pooling his lease into a unit formed for an existing well
rather than enforcing the lease’s offset well provision and
demanding compensatory royalty payment. Against Samson’s
limitations defense, the jury had found that Hooks could not have
discovered his fraud claim (that Samson had represented the
bottom-hole location of the well it had drilled to be farther from
Hooks’s lease line than it actually was) until shortly before he
filed suit.

The court of appeals was called upon on remand to consider
the factual sufficiency of the evidence to support the jury’s
findings that Hooks could not have discovered his fraud claim
and that Samson had made a representation that was specific
enough to constitute an actionable misrepresentation. There was
conflicting evidence, but the jury had the discretion to resolve the
conflicts in Hooks’s favor, the court found. Id. at *7.

The court also addressed Hooks’s cross-appeal of the trial
court’s summary judgment against his claim for compensatory
royalty under two other oil and gas leases. Those leases provided
that if a gas well were completed within 1,320 feet of the leased
premises, the lessee must either drill an offset well, pay
compensatory royalty, or release acreage. Id. at *2. Acreage from
Hooks’s leases was pooled into two different units as to different
producing horizons, the Joyce DuJay No. 1 Gas Unit and the
DuJay A-1 Unit. Samson had drilled gas wells that were farther
than 1,320 feet from the boundary of any Hooks lease but nearer

than that distance from the borders of the DuJay No. 1 and DuJay
A-1 Units. Hooks argued that Samson’s nearby wells triggered the
offset well obligation on the basis of his leases’ pooling provision,
specifically that upon pooling, “the entire acreage constituting
such unit or units shall be treated for all purposes, except the
payment of royalties on production from the pooled unit, as if the
same were included in this Lease.” Id. at *18. The “for all
purposes” language, Hooks urged, broadly meant that the 1,320-
foot protected zone was no longer measured from the lease
boundary but was instead measured from the boundary of the unit
into which the lease was pooled. Id. at *22.

The court disagreed, pointing out that no court has construed
a lessee’s decision to pool as extending terms specifically agreed
to for the protection of the lessor to the entire pooled unit. Id. The
language of the Hooks leases’ offset obligation stated that its
purpose was to protect against drainage of the leased premises;
nothing in the leases evinced a specific agreement to broaden that
protection to include other leases not owned by Hooks. Id. at *23.
The “entire acreage” clause, the court determined, “was intended
to effectuate and set out the details of Samson’s pooling authority,
not to extend the applicability of the offset obligations.” Id.

OWNERS OF FRACTIONAL 1/8 INTEREST IN LEASE NOT

NECESSARY PARTIES TO PARTITION OF THE OTHER 7/8, BUT

ASSIGNEES OF PART OF THE 7/8 ARE

Long v. Miken Oil, Inc., No. 12-14-00250-CV, 2016 WL
1039443 (Tex. App.—Tyler Mar. 16, 2016, no pet. h.), decided
a plea in abatement filed by Larry Long in defense of Miken Oil,
Inc.’s (Miken Oil) suit to partition their jointly owned interest in
two oil and gas leases, the Young and Thrash leases.

In 2000 Bonanza Production Co. assigned an undivided 7/8
interest in the leases to Mike Tate and Larry Long, to be owned
by them equally. Tate and Miken Oil (to which Tate assigned his
interest) sued Long to partition the interest they had acquired.
Long filed a plea in abatement, asserting that the suit should be
abated until the owners of the remaining 1/8 of the leasehold were
joined, alleging they were necessary parties. The court of appeals
agreed with the trial court that the other owners were not
necessary parties. Id. at *1. The suit, the court explained, only
concerned the 7/8 interest Tate and Long had purchased; a
partition order would not affect the absent 1/8 owner, whose
absence would not result in incomplete relief for Miken and Long.
Id. at *2.

The same was not true with respect to assignees of portions
of Long’s and Tate’s 7/8 interest. Those assignees had a direct
interest in the subject matter of the suit and would necessarily be
affected by the judgment. The trial court had therefore abused
its discretion in denying the plea in abatement, the court held.
Id. at *3.

NEW LEASES WERE NOT “TOP LEASES” IN WHICH PRIOR

ASSIGNOR WAS ENTITLED TO BACK-IN INTEREST

The court in Anadarko Petroleum Corp. v. TRO-X, L.P., No.
08-15-00158-CV, 2016 WL 1073046 (Tex. App.—El Paso Mar.
18, 2016, no pet. h.), reversed the trial court’s judgment that
TRO-X, L.P. (TRO-X) was entitled under a 2007 participation
agreement to an interest, after the occurrence of payout of project
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costs, in oil and gas leases acquired in 2011 in replacement of
prior leases originally covered by the agreement.

The participation agreement, originally between TRO-X and
Eagle Oil & Gas Co. (Eagle), which subsequently assigned its
interests subject to the agreement to Anadarko Petroleum Corp.
(Anadarko), provided that once Eagle had broken even, TRO-X
could exercise an option to receive 5% of the working interest
under oil and gas leases executed by the Cooper family earlier in
2007. Id. The participation agreement provided that TRO-X’s
“back-in” working interest “shall extend to and be binding upon
any renewal(s), extension(s), or top lease(s) taken within one (1)
year of termination of the underlying interest.” Id. (footnote
omitted).

The Cooper leases included a provision that if the lessee
should fail to commence the drilling of a well within six months
after the completion of a well on land outside the lease boundaries
but within 660 feet (subject to adjustment according to applicable
spacing rules), it would be obligated to surrender the respective
lease as to a portion of the acreage it covered. Id. In 2008
Anadarko completed a well on non-leasehold land 550 feet from
the Cooper leases but did not thereafter drill on the Cooper
acreage. More than two years later, after the Coopers demanded
a release, Anadarko concluded that it had breached the offset well
provision and that the Coopers’ demand had terminated the 2007
leases, at least as to some of the land they covered. Id. at *2. After
a relatively brief period of negotiation, Anadarko and the Coopers
reached an agreement by which the Coopers would execute new
oil and gas leases on the same land, with provisions substantially
identical to those of the 2007 leases except for their primary terms
and the imposition of a drilling commitment, for an additional
cash payment. The Coopers executed the new leases on June 17,
2011, and Anadarko executed a release of the 2007 leases on June
30, 2011. Id. at *3. TRO-X filed suit to try title and for breach of
contract, alleging that the 2011 Cooper leases were top leases
(apparently conceding they were not renewals or extensions) in
which it was entitled to its 5% back-in interest. Id. The trial court
agreed with TRO-X’s position, but the court of appeals did not.

The court’s decision turned on whether the new Cooper
leases were “top leases,” which the parties agreed were contingent
leases “whose existence is . . . triggered by the failure of the
underlying original lease.” Id. at *1 n.3 (quoting Victory Energy
Corp. v. Oz Gas Corp., 461 S.W.3d 159, 175 (Tex. App.—El
Paso 2014, pet. denied)). That depended, said the court, on what
the Coopers intended to do when they signed the 2011 leases: Did
they intend to terminate whatever remained of the 2007 leases or
keep the 2007 leases intact as a failsafe until Anadarko released
them? Id. at *5. According to TRO-X, the fact that Anadarko’s
release came after the Coopers’ execution of the 2011 leases
created a fact issue, resolved in TRO-X’s favor by the trial court,
that the new leases were intended to be top leases. Anadarko
insisted to the contrary that the release was merely ancillary to the
2011 leasing transaction and that the Coopers intended their new
leases to extinguish the 2007 leases, not to function as top leases.
Id. at *6.

The court of appeals agreed with Anadarko that the mere
timing of the execution of the release after the execution of the
new leases was not legally sufficient evidence that the Coopers
intended the 2011 leases to be top leases. Id. The Coopers never

requested to structure the new leases as top leases, the court
pointed out, and no language in the leases nor in the interaction
between the parties “suggest[ed] the Coopers intended for the
2011 Leases to be top leases that would come into effect only
upon execution of a release.” Id.

MINERAL OWNER COULD NOT REVIVE EXPIRED LEASES

TO DEFEAT SUBSEQUENT LEASE

The court in Allegiance Exploration, LLC v. Davis, No. 02-
13-00349-CV, 2016 WL 1164331 (Tex. App.—Fort Worth Mar.
24, 2016, no pet. h.) (mem. op.), was called upon to sort out the
disputed priority among three successive oil and gas leases
executed by Charles Chandler Davis on behalf of FABDA, Inc.
(whose name was an acronym for “Friday Afternoon Beer
Drinkers Association”) covering its mineral interests in a 4.61-
acre tract in Denton County, Texas.

The three leases were these, according to the names by which
the court’s opinion referred to them:

(1) The “NASA” lease, executed in March 2005 to NASA
Energy Corp. (NASA), one of the parties to the appeal,
with a primary term of one year.

(2) The “Pritchard” lease, executed on May 28, 2008, to
Gregory Pritchard, the trustee in bankruptcy for Saddle
Creek Energy Development, L.P. (Saddle Creek), an
entity part-owned by FABDA and for which Davis acted
in a management capacity, for a primary term of three
years.

(3) The “Allegiance” lease, dated November 20, 2008, to
Allegiance Exploration, LLC (Allegiance), for a primary
term of three years, made subject to the Pritchard lease
with a provision that the lessee’s right to conduct
operations under the lease would not begin until the
Pritchard lease expired and that if the Pritchard lease
were still in effect at the end of the Allegiance lease’s
primary term, it would expire. The Allegiance lease also
provided that if the validity of the Pritchard lease were
challenged in court at the expiration of the primary term
of the Allegiance lease, the primary term would continue
until 180 days after final judgment in the litigation.

The opinion’s exhaustive review of the case’s facts reveals
some frustration with the record before the court. The most salient
of the facts were that there was no production nor any operations
on the tract, or on land pooled with it, at the end of the primary
term of the NASA lease and that, at the end of the primary term
of the Pritchard lease, there was no well capable of production
and no owner of the Pritchard lease had engaged in any drilling or
other operations. Id. at *3. NASA had commenced a well, the
Piper No. 1, on the land in May 2006, after its FABDA lease had
apparently expired, but the well was left uncompleted. Id. at *2.
Although it had covenanted in the Allegiance lease not to do so
and although it no longer owned the land, FABDA on March 11,
2011, executed and filed for record a document purporting to
extend the primary term of the Pritchard lease by one year. Id. at
*6. Then, in June 2011, after the end of its primary term, the
Saddle Creek bankruptcy trustee assigned the Pritchard lease to
Kingswood Holdings, LLC (Kingswood Holdings), a party
aligned with Allegiance. Id.
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Allegiance and other cooperating leasehold owners filed suit
against FABDA, Davis, and the trustee of the TMM Family Trust
(TMM Trust), to whom FABDA had conveyed its interest in the
land, seeking injunctive relief after Davis had attempted to
prevent them from entering to work on the Piper No. 1 well and,
apparently, declaratory judgment that the Allegiance lease was
valid and that the purported extension of the Pritchard lease was
of no effect. Id. Granted a temporary injunction, the Allegiance
parties commenced drilling operations on the Piper No. 1,
completing it on November 11, 2011, flowing gas from the well
for a brief period, and then shutting it in. Id. at *7. As the
litigation progressed, Thomas McMurray, the trustee of the TMM
Trust, despite having previously taken the position that the
Pritchard lease had expired, executed an instrument on May 25,
2012, purporting to ratify FABDA’s one-year extension of its
primary term. Id. He then took the position in an amended petition
filed after the end of the extended primary term that the Pritchard
lease had thus been in effect at the end of the primary term of the
Allegiance lease, so that the Allegiance lease had expired, but that
the Pritchard lease had by then also expired. Id. at *8. Davis, on
behalf of FABDA, and NASA subsequently executed a document
purporting to revive the NASA lease and to extend its primary
term to March 7, 2016. Id. at *9.

The trial court granted summary judgment motions by Davis,
FABDA, NASA, and McMurray, including in its judgment
declarations that the Allegiance lease violated the rule against
perpetuities, that the Allegiance lease had expired, and that the
Pritchard lease had been revived when Kingswood Holdings took
an assignment of it subject to Davis’s extension. Id. The court of
appeals reversed and, in addition to remanding the case to the trial
court, rendered a declaratory judgment that (1) the Piper No. 1
well was capable of production in paying quantities before the end
of the primary term of the Allegiance lease; (2) the primary term
of the Allegiance lease was extended until 180 days after final
judgment in this case; and (3) the attempted extensions of the
Pritchard lease were of no effect.

The Allegiance lease did not violate the rule against
perpetuities, the court explained, because it “did not merely state
that it became effective only upon expiration of the prior lease.”
Id. at *19. Instead it was a present conveyance of FABDA’s
possibility of reverter, subject to the Pritchard lease if and while
valid so that Allegiance had no right to conduct operations under
the lease until the Pritchard lease had terminated. Id. at *18–19.

Further, the acquisition of the Pritchard lease by Kingswood
Holdings did not revive the lease once it had expired. “Revivor
requires the execution of a formal document that ‘expressly
recognize[s] in clear language the validity of the lifeless deed or
lease,’” the court noted. Id. at *23 (alteration in original) (quoting
Bradley v. Avery, 746 S.W.2d 341, 345 (Tex. App.—Austin
1988)). Nothing in the assignment to Kingswood Holdings made
it expressly subject to the FABDA lease extension, and a
provision that “all contracts, agreements, and title instruments” to
the extent attributable to and affecting the property being
conveyed were included in the assignment did not accomplish
that. Id. at *24. In the absence of anything in the assignment
expressly recognizing the validity of the attempted extension, it
did not act as a ratification of that instrument. Id. Moreover,
McMurray’s attempt to ratify the extension of the Pritchard lease

was of no effect: The ratification was after Allegiance’s rights had
vested, and McMurray could not unilaterally trump the existing
lease. Id. at *25.

The Allegiance lease, according to its terms, did not require
the existence of oil or gas production at the end of its primary
term but only that there be a well capable of production in paying
quantities. The evidence showed that the Piper No. 1 was capable
of such production if opened, and a pipeline connection was
available. Allegiance was therefore entitled to the declaration that
it requested in this regard. Id. at *27.

With regard to the 180-day litigation extension, the court
pointed out that it applied, under the terms of the Allegiance lease,
“if the validity of the [Pritchard] lease is challenged by the Lessee,
or any then owner of the mineral estate in the leased premises.”
Id. at *28 (alteration in original). The Allegiance parties’ petition,
filed a few days before the end of the primary term, asserted that
the purported extension had “created uncertainty” and requested
a declaration that the Pritchard lease had expired. Thus, they had
challenged the Pritchard lease’s validity so that the lease provision
extended the primary term. Id.

DEED CONVEYING PARTITIONED TRACT OF RANCH DID NOT

INCLUDE GRANTOR’S “POOLED” ROYALTY INTEREST IN

REST OF RANCH

The court in Aery v. Hoskins, Inc., No. 04-14-00807-CV,
2016 WL 1237985 (Tex. App.—San Antonio Mar. 30, 2016, no
pet. h.), construed a 1966 deed from Sam E. Quinn to James L.
House, conveying a 623.93-acre tract that had once been part of
his family’s ranch, in the context of an earlier agreement between
Quinn and his two sisters pooling their royalty interests in the
entire ranch. 

Following deeds from their mother, Quinn and his two sisters,
Hazel Hoskins and Frances Ray, each owned the surface estate of
a particular tract of the 2,471.8-acre Quinn Ranch and an
undivided one-third mineral interest in the entire ranch. Id. at *1.
In 1963 the three siblings executed an agreement, containing
mutual words of grant, in which they partitioned their mineral
interests such that each surface owner would own the oil, gas, and
other minerals underlying his or her surface tract, subject to the
“pooling” of their royalty interests on an acreage basis. As a result
of the mineral partition and pooling agreement, Sam Quinn owned
the surface and mineral estates of his 623.93 acres, subject to the
right of his sisters to 1847.87/2471.8 of the royalty on any
production, and was entitled to 623.93/2471.8 of the royalty on
production from the entire Quinn Ranch, including his own tract.
Id. at *7.

Quinn’s deed to House was a straightforward warranty deed
conveying his tract of 623.93 acres, “together with all and singular
rights and appurtenances in anywise belonging,” without any
reservation (other than a life estate previously reserved to his
mother Rose) and without any mention of the other Quinn Ranch
tracts. Id. Three days after his deed to House, Quinn executed a
deed to his sister Hazel Hoskins and her husband, L.R. Hoskins,
conveying his interest in the Hoskins and Ray tracts. Id.

Years later the successors to the interest acquired by House
in the 1966 deed from Quinn brought suit against the Hoskins
family, successors to the Hazel and L.R. Hoskins interest,
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claiming that the deed from Quinn to House had conveyed to
House not only Quinn’s mineral and royalty interests in Quinn’s
623.93 acres but also his royalty interest in the rest of the Quinn
Ranch. Id. By virtue of the siblings’ pooling agreement, the House
parties contended, the pooled tracts were intended to be a unified
whole. Id. at *9. Quinn’s undivided royalty interest in the
remainder of the pool was therefore appurtenant to his tract and
had been conveyed to House in the absence of an express
reservation. Id. The court of appeals affirmed summary judgment
rejecting the House claim.

An appurtenance to land includes rights and interests
necessary for the full enjoyment and necessary use of the
property, the court observed, and automatically passes when the
property is conveyed. Id. at *9–10. Here, however, Quinn’s
royalty interest in his sisters’ tracts was not necessary for the use
and enjoyment of his own tract and was not an appurtenance to
that tract notwithstanding its source in the pooling agreement. The
siblings’ respective royalty interests, like mineral and royalty
interests generally, were capable of being divided and conveyed
to others, so that Quinn’s royalty interest in the other tracts was
separable from the royalty in his own tract. Id. at *10. Quinn’s
deed to House conveyed only those rights that naturally and
necessarily belonged to the land described and did not include the
royalty interest in any other land. Id. at *12.

DEED CONSTRUED TO HAVE RESERVED ONE-HALF OF 15/16
OF ROYALTY, NOT ONE-HALF OF ALL PRODUCTION

In Dragon v. Harrell, No. 04-14-00711-CV, 2016 WL
1238165 (Tex. App.—San Antonio Mar. 30, 2016, no pet. h.)
(mem. op.), the court construed a 1991 deed from Hollis and
Mary Harrell to Peter and Sharon Dragon, conveying a tract of
approximately 10 acres. The conveyance was made expressly
subject to the prior reservation of a 1/16 mineral interest reserved
in a 1940 deed and to a one-fourth interest in the royalty reserved
in another deed for the life of the grantors (who had died by the
time of the suit). It then reserved to the Harrells an interest
described as follows:

a free non-participating interest in and to the royalty on
oil, gas and other mineral in and under the hereinabove
described property consisting of ONE-HALF (1/2) of the
interest now owned by Grantors together with ONE-
HALF (1/2) of the reversionary rights in and to the
presently outstanding royalty in on and under said
property, perpetually from date hereof.

Id. at *2.

The Harrells filed suit in 2013 seeking a declaratory
judgment that the deed had reserved a one-half royalty interest,
i.e., one-half of all oil and gas production. Peter Dragon, who had
succeeded to the entire interest of the grantees, counterclaimed for
a declaratory judgment that the deed had reserved one-half of the
royalty. Id. at *1. The trial court granted summary judgment to the
Harrells, and the court of appeals reversed and rendered judgment
declaring that the deed reserved a “floating” one-half of 15/16 of
whatever royalty is to be paid on the oil, gas, and minerals
produced. Id. at *5.

Emphasizing the imperative to read the instrument as a whole
and give meaning to all its words and parts, the court first pointed

out that the reservation unambiguously stated that it was a royalty
interest consisting of two parts: one-half of the interest now
owned by the grantors and one-half of the reversionary rights in
the outstanding interest. Id. at *4. The interest “now owned”
recognized that the reserved interest was reduced by the prior
reservations. Id. The reservation of one-half of reversionary rights
referred to the life estate then outstanding in one-fourth of the
royalty. Id. at *5. The phrase “the interest now owned by
Grantors,” the court concluded, meant the royalty interest owned
by the grantors at the time of the deed, a construction that,
according to the court, gave meaning to each phrase, did not
create any inconsistencies, and did not render any phrase
meaningless. Id. It rejected the Harrells’ argument that “the
interest now owned by Grantors” meant all the estate the Harrells
owned at the time of the deed—the entire production attributable
to that interest, not their interest in the royalty. Id.

The court’s decision in this case is manifestly correct. It is
curious, though, and left unexplained by the court how both
litigants and the trial court seem to have ignored altogether the
outstanding 1/16 mineral interest in arguing for either a one-half
royalty interest or one-half of the royalty.

MINERAL RESERVATION IN ATTACHED LAND DESCRIPTION

HELD AMBIGUOUS BUT WAS EFFECTIVE ACCORDING TO

JURY FINDING

Alford v. McKeithen, No. 12-14-00262-CV, 2016 WL
1253902 (Tex. App.—Tyler Mar. 31, 2016, no pet. h.) (mem.
op.), involved a 2003 deed from Annie and Jack Jessup to their
long-time tenants, Charles and Mary Lou Alford, conveying a
117.5-acre tract and a 2-acre tract in San Augustine County,
Texas. The deed, which appears to have been in tabular form,
described the 117.5-acre tract as being “more particularly
described by metes and bounds on Exhibit A attached hereto.” Id.
at *1. The metes and bounds description in the exhibit was
followed by a reservation of one-half of all the mineral rights. A
section in the deed headed “Reservations from Conveyance and
Warranty” described a reservation of a life estate to the grantors
in the 2-acre tract and excepted presently recorded oil and gas
leases and mineral severances. Id.

In 2012, after the land had been leased for oil and gas and
royalties paid to the Jessups’ devisee and not to the Alfords, the
Alfords filed suit for a declaration of title to one-half the minerals
in the 117.5-acre tract. Id. (The opinion does not say so, but it
seems evident that one-half the minerals must have been
outstanding in others at the time of the 2003 deed.) “The Alfords
moved for summary judgment contending Exhibit A was attached
to the deed for the sole purpose of providing a metes and bounds
description, and the mineral reservation following the metes and
bounds description should be ignored.” Id. at *2. The trial court
denied the motion and found that the mineral reservation in the
Exhibit A description was incorporated into the deed and that the
deed was ambiguous. At trial the jury found against the Alfords,
and they appealed. Id.

The Alfords argued that the phrase “more particularly
described by metes and bounds on Exhibit A attached hereto”
necessarily indicated that the parties intended to incorporate the
exhibit solely for the metes and bounds description. Id. at *3.
They cited in support several cases in which the courts addressed
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whether extraneous documents had been incorporated into various
commercial contracts but none involving attachments referred to
in deeds. Id. The cited cases were not similar enough, in the
court’s view, to compel it to ignore the mineral reservation in
Exhibit A. Id. at *5. “[W]hen the language of incorporation is
considered with other parts of the deed,” the court remarked,
“especially the dissimilar and inconsistent treatment given the life
estate reservation and the mineral reservation,” it could not say
that the Alfords’ construction was unreasonable. Id. The effect of
the incorporation language, though, was at best unclear and
presented two reasonable interpretations. The trial court therefore
“did not err in finding the deed ambiguous and submitting mutual
mistake to the jury.” Id.

HEADING OF TABULAR DEED FORM GIVEN NO EFFECT IN

DETERMINING WHETHER MINERALS RESERVED

The court in Bounds v. Prud’Homme, No. 12-15-00177-CV,
2016 WL 1254072 (Tex. App.—Tyler Mar. 31, 2016, no pet. h.)
(mem. op.), construed six deeds in which members of the
Prud’Homme family conveyed a 126-acre tract in San Augustine
County, Texas to Walter and Carolyn Bounds. The Boundses
contended that the deeds had conveyed to them the one-half
mineral interest the grantors owned in the land, and the
Prud’Hommes maintained that the deeds had reserved the mineral
interest to themselves.

The deeds were in tabular form, with a granting clause that
conveyed the land “subject to the reservations from and
exceptions to the conveyance and warranty” contained in the deed
under a preceding reservations and exceptions heading. Id. at *3.
That heading and the wording inserted after it were as follows:

Reservations from and Exceptions to Conveyance
and Warranty: TITLE to any of the oil, gas and other
minerals, in, under and that may be produced from the
above-described real property, together with all rights,
privileges and immunities relating thereto, including the
following: . . .

Id. There followed descriptions of two deeds in which one-half of
the minerals underlying the land had been reserved to prior
grantors.

Reversing the trial court, the court of appeals held that the
deeds reserved no interest to the grantors. The text immediately
after the reservations and exceptions heading, “a sentence fracture
lacking a verb,” made sense, according to the court, only when
read in conjunction with the two paragraphs identifying the prior
mineral reservations. Id. It merely stated that there were mineral
reservations in the earlier deeds but did not, in the court’s reading,
specify that the grantor was reserving any mineral interest. It did
not explicitly create a new right, and the court would not, it said,
interpret the deed as creating a reservation by implication. At
most, the language following the heading was an exception to the
warranty. Id.

This case may illustrate the confusion to real property sellers
and buyers, as well as to courts, that can be brought about by the
use of popular tabular deed forms promulgated by well-meaning
attorneys’ organizations. The court’s opinion takes issue with the
ungrammatical structure of the wording that followed the
“reservation and exception” heading, but it seems to ignore

altogether the words of the heading. The court’s decision might
have been different, one supposes, if the words appearing after the
heading had been preceded by “Grantor excepts from this
conveyance and reserves to Grantor.” The court fails to explain
why “title to any of the oil, gas and other minerals in, on, under
and that may be produced from the above-described real
property” should not be considered an item that is identified by
the heading as a “reservation from and exception to conveyance,”
to which reservation the grant is expressly thereafter made
subject. It is also not made clear why “any of the oil, gas and other
minerals” in and under the land, in the absence of such words as
“heretofore reserved or conveyed” following them, should not be
construed the same as “all” of the minerals.

QUESTION OF CITY’S TAXATION OF LAND OUTSIDE CITY

BOUNDARY BUT POOLED INTO UNIT PARTIALLY WITHIN

CITY REMANDED

Haider v. Jefferson County Appraisal District, No. 09-14-
00311-CV, 2016 WL 1468757 (Tex. App.—Beaumont Apr. 14,
2016, no. pet. h.) (mem. op.), reversed the trial court’s summary
judgment for the appraisal district, which had decided that it had
properly assessed City of Beaumont property taxes against the
Manion family’s mineral interest in an 83.35-acre tract of land.

The tract lay completely outside the city and therefore
ordinarily beyond the reach of the city’s taxing power. The land
had been pooled for gas production under oil and gas leases by the
Manions, however, into a 425-acre gas unit that was mostly inside
the city limits. Id. at *1. The appraisal district, on behalf of the
city, sought to tax the Manions according to the proportion that
the acreage of their tract bore to that of the entire pooled unit. Id.
at *1 & n.2.

Because the trial court record did not include complete copies
of the Manions’ oil and gas leases but only recorded memoranda,
the court of appeals held, the lower court should not have granted
summary judgment. Id. at *3. The legal effect of pooling, the
court explained, depends on the pooling provisions of the relevant
lease. Id. Under the Manion leases, if a cross-conveyance resulted
from pooling (as it would unless the lease provided otherwise),
making the lessors proportionate owners of minerals within the
city’s boundary, they would be subject to city taxes. Id. If the
leases denied that pooling effected a cross-conveyance,
presumably, they would not. The court went on to decide that the
Manions’ acceptance of royalty from the pooled unit did not estop
them from challenging the city’s right to tax them. Id. at *4.

TABULAR DEED FORM CONSTRUED TO HAVE RESERVED

MINERALS TO GRANTORS

The court in Goss v. Addax Minerals Fund, LP, No. 07-14-
00167-CV, 2016 WL 1612918 (Tex. App.—Amarillo Apr. 21,
2016, no pet. h.) (mem. op.), construed a 1994 deed from W.L.
and Alma Bell to Kestrel Properties, Inc. (Kestrel), conveying a
tract of land in Montague County, Texas. Although the contract
for the sale of the land had specified that Kestrel was “to receive
100% of minerals, royalties and timber interest,” the deed, in
tabular form with a granting clause making the conveyance
“subject to the reservations from and exceptions to conveyance
and warranty,” included the following passage:
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RESERVATIONS FROM AND EXCEPTIONS TO
CONVEYANCE AND WARRANTY: Reservations,
restrictions and easements of record, and current year
ad valorem taxes. LESS, SAVE AND EXCEPT
HEREFROM ALL OIL, GAS AND OTHER MIN-
ERALS, IN, UNDER AND PRODUCED FROM THE
ABOVE DESCRIBED PROPERTY.

Id. at *1.

Kestrel, the grantee, dissolved in 2006, and its assets passed
to David V. Goss, its sole shareholder. Id. Nicholas Bell, the
grandson of the grantors and the successor to their interest,
conveyed any interest he owned in the minerals to Addax
Minerals Fund, LP (Addax) in 2012. Id. at *2. In 2013 Goss filed
suit to quiet his title, alleging that the 1994 deed had
unambiguously conveyed the minerals to Kestrel and that the
“reservation and exception” language merely removed the mineral
interest from the deed’s warranty. Id. The court of appeals
disagreed and affirmed the trial court’s summary judgment for
Addax.

Goss emphasized the distinction between reservations and
exceptions, pointing out that the wording only purported to except
the minerals and arguing that it was not a reservation to the Bells
but only a limitation on their warranty of title. Id. at *4. The court
acknowledged that “[c]ourts recognize that reservations and
exceptions ‘are not strictly synonymous,’” but observed that an
exception may leave title in the grantor, even though not
expressed as a reservation, if the excepted interest is not
outstanding in another. Id. (quoting Griswold v. EOG Res., Inc.,
459 S.W.3d 713, 718 (Tex. App.—Fort Worth 2015)). No one in
this case suggested that any interest in the minerals in the Bells’
tract was outstanding in a third party, so the wording “less, save
and except herefrom all oil, gas and other minerals” left title to the
minerals in the Bells whether considered an exception or a
reservation. Id. Moreover, the reservation being unambiguous,
Goss was barred by the four-year statute of limitations from
seeking reformation of the deed. Id. at *5.

GAS GATHERING AND SERVICES CONTRACTS HELD

EXECUTORY CONTRACTS, NOT COVENANTS RUNNING WITH

THE LAND

Applying Texas law, the bankruptcy court in In re Sabine Oil
& Gas Corp., No. 1:15-bk-11835, 2016 WL 2603203 (Bankr.
S.D.N.Y. May 3, 2016), upheld the rejection by Sabine Oil & Gas
Corporation (Sabine), an oil and gas exploration and production
company and debtor in possession in chapter 11 bankruptcy
proceedings, of its natural gas gathering and services agreements
with two companies, Nordheim Eagle Ford Gathering, LLC
(Nordheim) and HPIP Gonzales Holdings, LLC (HPIP).

Both sets of agreements obligated Sabine to “dedicate” to the
performance of each respective agreement all gas produced from
certain oil and gas leases on land in Texas and to deliver the gas
to the gathering company for the performance of other services for
a fee. The agreements also specifically provided that they were
covenants running with the land, binding on the parties and their
successors and assigns.

After entering bankruptcy, Sabine sought to reject the
Nordheim and HPIP agreements pursuant to section 365(a) of the

Bankruptcy Code, 11 U.S.C. § 365(a), which allows a chapter 11
debtor in possession to reject any executory contract to which it
is a party. Nordheim and HPIP objected on the grounds that
Sabine’s obligations were covenants running with the land and
thus not subject to rejection as executory contracts. Sabine, 2016
WL 2603203, at *2. The bankruptcy court found that Sabine’s
covenants under the agreements did not run with the land and
could be rejected in bankruptcy.

“[U]nder Texas law, a covenant runs with the land,” the court
observed, “when (1) it touches and concerns the land; (2) it relates
to a thing in existence or specifically binds the parties and their
assigns; (3) it is intended by the original parties to run with the
land; and (4) the successor to the burden has notice.” Id. at *4.
Many courts, it went on, have also required horizontal privity of
estate, meaning that “there [were] ‘simultaneous existing interests
or mutual privity’ between the original covenanting parties as
either landlord and tenant or grantor and grantee.” Id. at *15
(quoting In re Energytec, Inc., 739 F.3d 215, 222 (5th Cir.
2013)). Here there was no grant or reservation of any interest in
the oil and gas leases or the mineral estate to the gas gatherers;
rather, Sabine simply engaged them to perform certain services
related to produced hydrocarbons and products. Id. The contracts
at issue did not “touch and concern” the land because they did not
affect any interest in the real property or the owner’s use of it but
constituted undertakings personal to the producer and service
providers. Id. Sabine’s covenants concerned only its interests in
gas and products extracted from the ground, which are personal
property, not real property. Id. at *16. The “dedication” did not
constitute a burdening of Sabine’s property interests but rather an
identification of what property and products were subject to the
agreements. Id. “The land itself,” said the court, “remains
unburdened.” Id.

U T A H  —  O I L  &  G A S

A N D R E W  J .  L E M I E U X

—  R E P O R T E R  —

UTAH LEGISLATURE CONFIRMS THAT FEDERAL, STATE, AND

TRIBAL INTERESTS MUST BE EXCLUDED WHEN CALCULATING

SEVERANCE TAX ON OIL AND GAS

In Vol. XXXII, No. 2 (2015) of this Newsletter, we reported
on the Utah Supreme Court’s decision in Anadarko Petroleum
Corp. v. Utah State Tax Commission, 2015 UT 25, 345 P.3d 648.
In Anadarko, the court held that an oil and gas operator may
exclude federal, state, and tribal interests when calculating its
severance tax rate.

The Utah legislature recently codified the rule established
by Anadarko. See Senate Bill 17 (SB 17), 61st Leg., Reg. Sess.,
2016 Utah Laws ch. 324 (amending Utah Code Ann. §§ 59-5-102,
-103.1). SB 17 confirms that the severance tax on oil and gas does
not apply to federal, state, or tribal interests in oil and gas. As
such, for purposes of determining the amount of severance tax,
these exempt interests should be excluded when calculating the
value of oil and gas and the tax rate. SB 17 applies to a taxable
year beginning on or after January 1, 2015, as well as to severance
taxes “for any taxable year, including a taxable year beginning
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before January 1, 2015, that is the subject of an appeal that was
filed or pending on or after January 1, 2016.” Id. § 4.

UTAH COURT OF APPEALS APPLIES THE OPEN MINES

DOCTRINE, REJECTS PETITION TO CONSTRUE WILL IN

FAVOR OF LIFE TENANTS

In re Estate of Womack, 2016 UT App 83, 2016 WL
1729528, involved a decedent whose formally probated will
devised a 160-acre parcel to his three children, in equal shares.
See id. ¶ 2. In his will, the decedent specified that “the oil, gas and
mineral rights under the said property . . . are devised to each of
my children, share and share alike, for life,” remainder to the
decedent’s grandchildren. Id. In 1990, the district court entered an
estate closing order that named the decedent’s three children as
the owners of the 160-acre parcel outright. Id. ¶ 3. In 1992, the
district court amended the estate closing order “to conform to the
Will” and provide for the grandchildren’s remainder in the
minerals, which had been incorrectly omitted in the prior order.
Id. ¶ 4. In 2008, an oil and gas company leased the minerals
underlying the 160-acre parcel, but a question arose as to who was
entitled to the proceeds of production. Id. ¶ 5.

In an effort to clarify who was entitled to the proceeds of
production, one of the life tenants petitioned the district court to
reopen the decedent’s estate and construe the will in favor of the
life tenants. Id. According to the life tenant, the prior order’s lack
of specificity resulted in an ambiguity that should be resolved in
favor of the life tenants, based on an affidavit from the drafting
attorney regarding the decedent’s intent. Id. ¶¶ 5, 6. Two of
the remaindermen challenged the petition, asserting that the
requested relief would require the court to re-construe a provision
of the will that had already been construed, and that the court
would be required to vacate or modify its prior order. This, the
remaindermen contended, was barred by a six-month statute of
limitations. Id. ¶ 14 (citing Utah Code Ann. § 75-3-412(3)(a)).
The district court agreed with the remaindermen and denied the
life tenant’s petition to construe the will.

The life tenant appealed, claiming that the district court had
misinterpreted the nature of the petition, and that the petition only
sought clarification of the prior estate closing order, which was
not subject to the six-month limitations period. The court of
appeals affirmed the district court’s decision. The court cited the
open mines doctrine and concluded that the remaindermen were
entitled to the proceeds of production because the will did not
specify otherwise. The court found that the prior estate closing
order had already construed the will as creating life estates in
mineral rights, and “[l]ife estates in mineral rights, by default,
do not encompass a right to any proceeds from new mineral
extraction.” Id. ¶ 17 (citing Hynson v. Jeffries, 697 So. 2d 792,
797 (Miss. Ct. App. 1997)). In the court’s view, the will was not
ambiguous, and clarification was not necessary. Id. The court
found that the prior estate closing order “implicitly granted
extraction proceeds to [the remaindermen] (albeit by default).” Id.
¶ 19. Because the petition sought to prove the decedent’s intent
for the life tenants to receive income from the minerals, “rather
than letting such proceeds default to the holders of the remainder”
under common law, the court found that the six-month time limit
for vacations and modifications of prior orders applied, and the
petition was time-barred. Id.

W E S T  V I R G I N I A  —  

M I N I N G  /  O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

SURFACE OWNERS’ CLAIM FOR SUBSIDENCE DAMAGES

ALLOWED TO PROCEED TO TRIAL DESPITE WAIVER OF

SUBJACENT SUPPORT

A federal district court has ruled that a broad form waiver of
subjacent support in a coal severance deed does not waive a
surface owner’s claim for subsidence damage caused by longwall
coal mining, if longwall mining was not a mining practice
contemplated by the parties to the severance deed. See Schoene v.
McElroy Coal Co., No. 5:13-cv-00095, 2016 WL 397636 (N.D.
W. Va. Jan. 29, 2016), reconsideration denied, 2016 WL 676449
(N.D. W. Va. Feb. 18, 2016).

In 1902, the coal underlying a tract of land was severed and
conveyed to George L. Hibbs,

[t]ogether with all the rights and privileges necessary and
useful in the mining and removing of the said coal,
including the right of mining the same without leaving
any support for the overlying stratas and without liability
for any injury which may result to the surface from the
breaking of said strata . . . . 

Schoene, 2016 WL 397636, at *3. Ultimately, the coal owner
mined the coal using the longwall mining method and the owners
of the surface that overlies the mined coal allege that the resulting
subsidence has damaged their property.

The coal owner moved for summary judgment on the surface
owners’ claims on the grounds that the coal severance deed
waived any claim on the part of the surface owner to subjacent
support from the coal. In denying the coal owner’s motion, the
court, despite the express language of the severance deed, focused
on the fact that longwall mining was not a known mining practice
in 1902 in the county where the coal was located. To support its
decision, the court relied on Cogar v. Sommerville, 379 S.E.2d
764 (W. Va. 1989), in which the West Virginia Supreme Court of
Appeals held that broad form damage waivers were not the type
of “waiver” contemplated, and required, by the West Virginia
Surface Coal Mining and Reclamation Act in order to waive a
300-foot setback against mining operations near an occupied
dwelling. See Schoene, 2016 WL 397636, at *4 (“[A] severance
deed is to be construed in light of the conditions and reasonable
expectations of the parties at the time it is made.” (alteration in
original) (quoting Cogar, 379 S.E.2d at 769)); see also id. (“West
Virginia case law permits landowners who lease their mineral
rights to waive the right of subjacent support, ‘provided that the
language of the deed and the circumstances surrounding the
conveyance show a clear intention by the surface owner to waive
such support.’” (quoting Antco, Inc. v. Dodge Fuel Corp., 550
S.E.2d 622, 629 (W. Va. 2001))). The court also found persuasive
the analysis in Phillips v. Old Ben Coal Co., No. 5-89-0127, 1991
WL 4720 (Ill. App. Ct. Jan. 18, 1991), an unpublished Appellate
Court of Illinois decision that was later withdrawn.
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After the court denied the coal owner’s motion for summary
judgment, the coal owner moved for reconsideration and the court
also denied that motion.

FEDERAL DISTRICT COURT CERTIFIES QUESTIONS TO WEST

VIRGINIA SUPREME COURT OF APPEALS REGARDING

WHETHER FLAT-RATE ROYALTY STATUTE PERMITS

OPERATORS TO DEDUCT POST-PRODUCTION COSTS

In Estate of Tawney v. Columbia Natural Resources, LLC,
633 S.E.2d 22 (W. Va. 2006), the West Virginia Supreme Court
of Appeals announced that language in an oil and gas lease that
royalty shall be paid “at the wellhead” was too ambiguous to alter
the West Virginia common law rule that, ordinarily, an oil and gas
lessee must bear all costs of marketing and transporting the
product of the oil and gas lease to the point of sale. Now, a federal
district court in West Virginia has asked the supreme court of
appeals to answer whether the phrase “at the wellhead” is equally
meaningless when it was used by the West Virginia legislature in
a statute that uses the oil and gas permitting process to escalate
royalties payable under leases that originally provided for flat-rate
well rentals, instead of fractional royalties. See Leggett v. EQT
Prod. Co., No. 1:13-cv-00004, 2016 WL 297714 (N.D. W. Va.
Jan. 22, 2016); see also W. Va. Code § 22-6-8(e).

In Leggett four oil and gas cotenants have sued the oil and
gas operator, arguing that W. Va. Code § 22-6-8, which requires
that operators acting under flat-rate oil and gas leases cannot pay
the flat-rate rental called for in the lease, but instead must pay “not
less than one eighth of the total amount paid to or received by or
allowed to the owner of the working interest at the wellhead for
the oil or gas so extracted, produced or marketed,” does not
permit the operator to take post-production cost deductions prior
to calculating the royalty. Leggett, 2016 WL 297714, at *3
(alteration omitted) (emphasis omitted) (quoting W. Va. Code
§ 22-6-8(e)). When the operator moved for summary judgment on
the plaintiffs’ claim that the royalties had been incorrectly
calculated because the operator had been deducting post-
production costs prior to paying the statutory royalty, the federal
court deferred its ruling and, instead, on February 10, 2016,
certified two questions to the West Virginia Supreme Court of
Appeals, specifically: (1) can a lessee of a flat-rate lease,
converted pursuant to section 22-6-8, deduct post-production
expenses from the lessor’s royalty, particularly with respect to the
language of “1/8 at the wellhead” found in the statute; and (2)
does section 22-6-8 abrogate flat-rate leases in their entirety or
does the statute prohibit flat-rate royalties only for wells drilled or
reworked after the statute’s enactment?

Less than a month later, on March 7, 2016, the same federal
court declined to rule on the summary judgment motion of two
mineral owners against the same operator in a similar flat-rate-
statute deductions case, preferring instead to wait for an answer
from the West Virginia court to the questions certified in Leggett
before ruling. See Fout v. EQT Prod. Co., No. 1:15-cv-00068,
2016 WL 868279 (N.D. W. Va. Mar. 7, 2016).

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

THE BAD NEWS CONTINUES FOR WYOMING’S MINING

INDUSTRY

Wyoming’s already battered mining industry continued to
take hits over the past few months. Of significance, on March 31,
2016, a day dubbed “Black Thursday,” the nation’s two largest
coal companies announced massive layoffs at their Wyoming
mines. See Benjamin Storrow, “Peabody, Arch Coal Mines Lay
Off 465 Workers from Northeast Wyoming,” Billings Gazette
(Mar. 31, 2016). Peabody Energy cut 235 miners at its North
Antelope Rochelle mine in Campbell County, while Arch Coal cut
230 miners, mostly at its Black Thunder mine, also in Campbell
County. Id. Wyoming’s coal industry, which was already in a
downturn, was further affected by one of the warmest winters on
record. Id. After Black Thursday, on April 27, 2016, Alpha
Natural Resources followed suit, laying off 37 miners at its Belle
Ayr and Eagle Butte mines near Gillette. See Benjamin Storrow,
“Alpha Natural Resources Lays Off 37 Miners,” Billings Gazette
(Apr. 28, 2016). Other mining companies in the area have also cut
jobs over the past few months. Id.

Depressed mineral prices have also affected the uranium
industry in Wyoming. Uranium mining company Cameco Corp.
announced April 21, 2016, that it was cutting 85 jobs in Wyoming
and Nebraska. See Benjamin Storrow, “Uranium Miner Cameco
to Cut 85 Jobs in Wyoming and Nebraska,” Casper Star-Tribune
(Apr. 21, 2016). All three of the company’s Wyoming locations
are affected. Id.

Along with the significant layoffs, coal giant Peabody Energy
declared chapter 11 bankruptcy on April 13, 2016, following the
paths of Arch Coal, Alpha Natural Resources, Patriot Coal, and
Walter Energy, all of which have recently sought chapter 11
protection. See John W. Miller & Matt Jarzemsky, “Peabody
Energy Files for Chapter 11 Bankruptcy Protection,” Wall St. J.
(Apr. 14, 2016). Peabody Energy has seen a precipitous decline,
going from a value on the stock market of $20 billion in 2011 to
a recent value of $38 million. Id. Despite bankruptcy, Peabody
Energy indicated that it would keep running its mines and
delivering coal to its customers. Id.

Although Wyoming’s coal industry is struggling, two coal
companies are still seeking to expand future operations at their
Powder River Basin mines. See Matthew Brown, “Coal Projects
Advance But Won’t Be Final Under Moratorium,” Casper Star-
Tribune (Jan. 27, 2016). Cloud Peak Energy has applied for an
additional federal coal tract at its Antelope mine in Wyoming,
while Lighthouse Resources has applied to increase production at
its Decker mine in southeastern Montana. Id. Wyoming and
Montana Bureau of Land Management officials are moving
forward with a multi-year evaluation of the projects; however, a
January 15, 2016, moratorium from the Obama administration
blocks their final approval pending a comprehensive review of the
federal coal program, which is expected to take three years. Id.
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In effort to aid Wyoming’s ailing coal industry, Wyoming
Governor Matt Mead has unveiled an updated state energy
strategy that seeks to “double down” on the state’s commitment
to coal. See Trevor Brown, “Gov. Matt Mead: ‘Double Down’ on
Coal,” Wyoming Tribune Eagle (Mar. 15, 2016). The strategy
calls for the state to pursue clean-coal technologies, bring more
environmentally friendly carbon-based projects to the market, and
also pursue renewable energy projects. Id. The state legislature,
however, rejected funding to advance the energy strategy’s
initiatives in the Governor’s 2017–18 budget request. Id.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOMING SUPREME AGAIN UPHOLDS SURFACE USE

AGREEMENT PROVISIONS AS PERSONAL AND NOT

SERVITUDES RUNNING WITH THE LAND

In Pennaco Energy, Inc. v. Sorenson, 2016 WY 34, aff’g sub
nom. Sorenson v. High Plains Gas, Inc., No. CV2013-270, 2015
WL 7356016 (Wyo. Dist. Ct. June 2, 2015), the Wyoming
Supreme Court reviewed a case similar to its recently decided
Pennaco Energy, Inc. v. KD Co., 2015 WY 152, 363 P.3d 18. See
Vol. XXXIII, No. 1 (2016) of this Newsletter. Brett Sorenson had
entered into surface use and damage agreements with Pennaco
Energy, Inc. (Pennaco) covering lands in which Sorenson owned
the surface and some of the subsurface mineral interest. The
mineral owners, including the State of Wyoming and Sorenson,
granted oil and gas leases for the development of shallow coalbed
gas under the Sorenson ranch. Sorenson, 2016 WY 34, ¶ 6.

The surface use agreement provided for annual payments to
the surface owner per well and per rod of access road and pipeline
constructed on Sorenson’s land. Id. ¶ 8. Pennaco also agreed to
restore and reseed well sites, to remove all above-ground
equipment, and, when production ended, to restore the land to its
original state and the roads to as close to their original state as
reasonably possible. Id. ¶ 9.

Pennaco later assigned to CEP-M Purchase, LLC (CEP-M)
its mineral leases under the Sorenson ranch and its rights under
the surface agreement. CEP-M subsequently assigned these
interests to High Plains Gas. Id. ¶ 12. Following these assignments
no annual payments were made to Sorenson and no reclamation
or restoration was undertaken by anyone. Id. ¶ 13. Sorenson
brought suit against Pennaco and its assignees. Id. ¶ 14.

On Pennaco’s motion for summary judgment the district court
found that Pennaco was not entitled to judgment as a matter of
law. Id. ¶ 16. This decision essentially reduced the trial to a
determination of the amount of damages. Based on the jury’s
findings, the district court awarded judgment in favor of Sorenson
in the amount of $1,055,982.62, covering unpaid annual pay-
ments, reclamation costs, and damage to an artesian spring.
Id. ¶ 19.

On appeal, the Wyoming Supreme Court reviewed the
general contract principle that absent an exculpatory clause the
original parties to a contract, including an oil and gas lease,

remain liable to each other, notwithstanding any subsequent
assignment of the contract. Id. ¶ 30.

As in KD Co., the supreme court stated that “the controlling
issue was whether the relationship established between Pennaco
and the landowners by the surface agreements was primarily
contractual, or whether it was instead based on privity of estate
involving covenants running with the land.” Id. ¶ 28.

The court found that “[t]he obligations to reclaim the surface
estate and to pay until the reclamation is complete ‘presume an
ability and willingness to perform after production ends.’” Id. ¶ 44
(quoting KD Co., 2015 WY 152, ¶ 36). The court also found that
“[t]hese obligations are not the kind that the parties would expect
to be performed only by the last assignee of Pennaco . . . .” Id.
Since these obligations are “logically connected to Pennaco, its
financial ability, and its initial creation of the gas operation,” they
remained Pennaco’s obligation, not those of the last assignee in
the chain of assignments of the surface agreement. Id. (quoting
KD Co., 2015 WY 152, ¶ 36).

The supreme court compared the Sorenson oil and gas lease,
which contained a clause excusing the lessee from liability for any
breach by assignees of the lease, to the Sorenson surface use
agreement, which had no such provision. Id. ¶ 45.

The remainder of the decision addressed the provision of the
surface agreement that stated that if the operator were found by a
court to be in default under the agreement the operator would be
responsible for all reasonable legal fees and costs. Sorenson’s
attorneys kept an accurate accounting of their time and costs and,
using their customary billing rates, the total amount was
$124,591.25. Id. ¶ 49. However, Sorenson had a contingency fee
agreement with his attorneys that provided for a fee of 40% of any
award. Sorenson asked the district court for an award of three
times the amount based on the normal billing rates and the district
court granted an award of 2.5 times the amount based on normal
billing fees. Id. ¶ 50.

The supreme court stated that the reasonableness of an award
of attorney fees is based on the two-factor federal lode star test:
first, whether the fee is reasonable using a reasonable time and
rate award, and second, whether there are discretionary factors
that must be considered to adjust the fee up or down. Id. ¶ 52.
Included in the list of factors to be considered in arriving at an
award for attorney fees as provided by Wyo. Stat. Ann. § 1-14-
126(b)(i)–(viii) is whether the client had a contingency fee
agreement. Sorenson, 2016 WY 34, ¶ 52.

Of note to Wyoming oil and gas operators is that the supreme
court quoted, with approval, the holding of the district court that
“the current market demands the average Wyoming landowner
seeking counsel for representation against an oil and gas company
must hire an attorney on a contingency fee basis, and in order to
encourage firms to do so, a multiplier is needed.” Id. ¶ 61
(quoting High Plains, 2015 WL 7356016, at *6). The court
concluded that the 2.5 multiplier used by the district court was
allowed by statute and was not an abuse of the court’s discretion
under the circumstances of the case. Id. ¶ 67.
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C A N A D A  —  O I L  &  G A S

D A V I D  B U R S E Y

S H A W N  M U N R O

M I K E  T H E R O U X

L A U R A  G I L L

J E N N I F E R  A S Q U I N

—  R E P O R T E R S  —

NON-STATUS INDIANS AND MÉTIS ARE “INDIANS” UNDER

THE CANADIAN CONSTITUTION AND SUBJECT TO FEDERAL

JURISDICTION

Overview

In Canada, governance of “Indians” and their lands falls
under federal jurisdiction by virtue of section 91(24) of Canada’s
Constitution Act, 1867, 30 & 31 Vict., c. 3 (U.K.), reprinted in
R.S.C. 1985, app. II, no. 5 (Can.). Prior to the Supreme Court of
Canada’s decision in Daniels v. Canada (Indian Affairs &
Northern Development), 2016 SCC 12, the federal government’s
position was that its responsibility for Indians extended only to
those individuals who are considered status Indians and are
registered under the Indian Act, R.S.C. 1985, c. I-5. Daniels, 2016
SCC 12, para. 18. Non-status Indians, including those who no
longer have official status under the Indian Act, or mixed race
individuals and Métis, were not accepted as being within the
federal sphere of legislative authority. Id.

Provincial governments also denied having legislative
responsibility for non-status Indians and Métis, which resulted in
what the Court described as a “jurisdictional wasteland” where
non-status Indians and Métis were unable to access federal or
provincial programs or benefits for Indigenous peoples. Id.
para. 14; see also id. para. 13.

In Daniels, the unanimous judgment of the Supreme Court of
Canada declared that non-status Indians and Métis are Indians for
the purpose of section 91(24) of the Constitution Act, 1867, and
should be provided with the same level of access to federal
programs and benefits available to status Indians. Id. para. 51.

While the case establishes clear federal jurisdiction, it also
affirms that provincial jurisdiction may also apply if it does not
impair the core federal power. Id.

Background

This legal battle began in 1999 when Métis leader Harry
Daniels commenced an action alleging that non-status Indians and
Métis were falling through the cracks by being denied rights as a
result of both the provincial and federal governments refusing to
accept jurisdiction. Id. para. 2.

The Federal Court of Canada issued a declaration in 2013
recognizing non-status Indians and Métis as Indians under section
91(24) of the Constitution Act, 1867. Id. para. 7 (citing Daniels
v. Canada, 2013 FC 6). The court declined to issue two further
declarations requested by Daniels: (1) that the federal Crown
owes a fiduciary duty to Métis and non-status Indians; and (2) that
Métis and non-status Indians have a right to be consulted and
negotiated with by the federal government on their rights and
needs as Aboriginal peoples. Id. para. 8.

In 2014, the Federal Court of Appeal upheld the Federal
Court’s declaration in relation to non-status Indians but limited
the application of section 91(24) to only Métis who met the three
requirements for Métis status for the purposes of section 35 of the
Constitution Act, 1982, being Schedule B to the Canada Act,
1982, c. 11 (U.K.), set out in R. v. Powley, 2003 SCC 43. See
Daniels, 2016 SCC 12, para. 9 (citing Canada (Indian Affairs) v.
Daniels, 2014 FCA 101). The three requirements are:

(1) self-identification as Métis;

(2) an ancestral connection to an historic Métis community;
and

(3) acceptance by the modern Métis community.

Id. para. 48. Section 35 of the Constitution Act, 1982, provides
that Indian, Inuit, and Métis peoples are Aboriginal peoples for
the purposes of the Constitution.

Decision

On appeal to the Supreme Court of Canada, the appellants
sought three declarations as follows:

(1) Métis and non-status Indians are “Indians” under section
91(24) of the Constitution Act, 1867. A unanimous Court held that
the term “Indians” in section 91(24) refers to all Aboriginal
peoples, including non-status Indians and Métis. Id. para. 51. The
Court noted that section 35 of the Constitution Act, 1982, includes
Métis people as Aboriginal people. Id. para. 34. Reading those
sections together, it would be anomalous for Métis people to be
recognized in section 35 of the Constitution Act, 1982, but then
excluded from section 91(24) of the Constitution Act, 1867 (the
only one of the three listed groups to be excluded). Id. para. 35.

The Court declined to apply the Powley criteria for determin-
ing who qualifies as Métis, because that test was based on the
community right to hunt for food under section 35 of the Constitu-
tion Act, 1982, rather than the Crown’s jurisdiction over Indians
under section 91(24) of the Constitution Act, 1867. Id. para. 49.
The Court emphasized that the question of who qualifies as non-
status Indians or Métis is a fact-driven question that must be
answered on a case-by-case basis. Id. para. 47.

The third criterion in Powley—acceptance by the modern
Métis community—was a particular concern. The Court saw “no
principled reason for presumptively and arbitrarily excluding them
from Parliament’s protective authority on the basis of a
‘community acceptance’ test.” Id. para. 49.

As a result, the Court declared that non-status Indians and
Métis are Indians under section 91(24) and stated that “it is the
federal government to whom they can turn.” Id. para. 50.

(2) The federal Crown owes a fiduciary duty to Métis and
non-status Indians. The Court held that well-settled law con-
firmed that Aboriginal peoples have a fiduciary relationship with
the Crown. Since Métis and non-status Indians are Aboriginal
people, the declaration is unnecessary and the Court declined to
issue it. Id. para. 53.

(3) Métis and non-status Indians have the right to be
consulted. The Court declined to grant this declaration because it
would also be a restatement of existing law. Id. para. 56. The
Court noted that previous decisions have recognized a context-
specific duty to consult when Aboriginal rights are engaged,
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confirming that the Crown will have a duty to consult, and where
appropriate, accommodate Métis and non-status Indians on a case-
by-case basis depending on whether the Crown’s conduct might
adversely affect the asserted or established Aboriginal rights. Id.
(citing Tsilhqot’in Nation v. British Columbia, 2014 SCC 44;
Haida Nation v. British Columbia (Minister of Forests), 2004
SCC 73; Powley, 2003 SCC 43).

Several provinces have published Aboriginal and Métis
consultation policies. See, e.g., Gov’t of Alberta, “Policy on
Consultation with Métis Settlements on Land and Natural
Resource Management, 2015” (Oct. 2015); Gov’t of Saskatche-
wan, “First Nation and Métis Consultation Policy Framework”
(June 2010). The federal government also has a Crown-Métis
consultation agreement with the Métis Nation of Ontario.

Future Implications

Daniels clarifies a significant jurisdictional ambiguity by
finding that the federal government has jurisdiction over non-
status Indians and Métis. Though it does not impose upon the
federal government a duty to legislate in this area, it gives non-

status Indians and Métis clear direction on where jurisdiction and
accountability lie.

The case opens the door to First Nations rights claims that
were previously unavailable to the estimated 400,000 non-status
Indians and 200,000 Métis people in Canada including for post-
secondary education funding, non-insured health benefits, tax
exemptions, and land claims.

While non-status Indians and Métis fall within the federal
head of power under section 91(24), provincial jurisdiction may
also apply so long as it does not impair the core of the federal
jurisdiction over Indians. Id. para. 51. This case reaffirms the
Court’s preference to favour the operation of both provincial and
federal laws where possible.

Whether an individual is a non-status Indian or Métis and
therefore within the federal protection afforded to Indians under
section 91(24) is a fact-driven question to be decided on a case-
by-case basis. Id. para. 47. This case relaxed the Powley test in
this circumstance. How far that relaxation will assist the assertion
of Aboriginal rights in other circumstances remains to be seen.
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F E D E R A L  —  M I N I N G

N O R A  R .  P I N C U S

—  R E P O R T E R  —

OSMRE GRANTS PETITION TO INITIATE RULEMAKING TO

DISALLOW SELF-BONDING FOR FINANCIALLY UNSTABLE

COAL MINING COMPANIES

On May 20, 2016, the Office of Surface Mining Reclamation
and Enforcement (OSMRE) opened a 30-day public comment
period on a petition for rulemaking filed by WildEarth Guardians
requesting that OSMRE amend its self-bonding regulations to
ensure that companies with a history of financial insolvency, and
their subsidiary companies, are not allowed to self-bond for coal
mining operations. See 81 Fed. Reg. 31,880 (May 20, 2016).
Section 201(g) of the Surface Mining Control and Reclamation
Act of 1977 (SMCRA), 30 U.S.C. § 1211(g), provides that any
person may petition the Director of OSMRE to initiate a proceed-
ing for the issuance, amendment, or repeal of any regulation
adopted under SMCRA.

The WildEarth Guardians petition

claims that current rules allow regulatory authorities to
accept self-bond guarantees from subsidiary companies
that are technically insolvent due to the financial status

continued on page 2
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C O N S T A N C E  L .  R O G E R S

T I M O T H Y  R .  C A N O N

—  R E P O R T E R S  —

COURT SETS ASIDE FEDERAL HYDRAULIC FRACTURING

RULE, VACATES PRELIMINARY INJUNCTION

On June 21, 2016, the U.S. District Court for the District of
Wyoming vacated the Bureau of Land Management’s (BLM)
hydraulic fracturing rule. See Wyoming v. DOI, Nos. 2:15-cv-
00041, 2:15-cv-00043, 2016 WL 3509415 (D. Wyo. June 21,
2016). See previous discussions of this case in Vol. XXXII,
Nos. 3 & 4 (2015) of this Newsletter.

BLM published the final hydraulic fracturing rule on March
26, 2015. See Hydraulic Fracturing on Federal and Indian Lands,
80 Fed. Reg. 16,128 (Mar. 26, 2015) (to be codified at 43 C.F.R.
pt. 3160). Industry associations, the states of Colorado, Wyoming,
and North Dakota, and the Ute Indian Tribe challenged the rule.
The District of Wyoming preliminarily enjoined the rule on
September 30, 2015. See Wyoming v. DOI, 136 F. Supp. 3d 1317
(D. Wyo. Sept. 30, 2015), vacated and remanded sub nom.
Wyoming v. Sierra Club, Nos. 15-8126, 15-8134, 2016 WL
3853806 (10th Cir. July 13, 2016). In its preliminary injunction
decision, the court found merit in the plaintiffs’ arguments that

continued on page 4

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

NINTH CIRCUIT HOLDS AERIAL EMISSIONS NOT “DISPOSAL”
UNDER CERCLA

On July 27, 2016, the U.S. Court of Appeals for the Ninth
Circuit in Pakootas v. Teck Cominco Metals, Ltd., No. 15-35228,
2016 WL 4011196 (9th Cir. July 27, 2016), held that an owner
and operator of a smelter could not be held liable as an “arranger”
under the Comprehensive Environmental Response, Compen-
sation, and Liability Act of 1980 (CERCLA), 42 U.S.C.
§§ 9601–9675, based solely on aerial emissions of hazardous
substances into the air, ultimately contaminating land and water
downwind. The court held that such aerial emissions were not a
“disposal” under CERCLA.

The emissions-based claim at issue before the Ninth Circuit
was the latest chapter in historical legal disputes regarding
damage caused in the State of Washington by emissions of toxic
chemicals from Teck Cominco Metals, Ltd.’s (Teck) smelter,
located 10 miles north of the U.S.-Canada border in Trail, British
Columbia. The current lawsuit initially focused primarily on
various forms of active waste disposal—i.e., the dumping of slag
into the Columbia River. See Pakootas, 2016 WL 4011196, at *1.
While the first phase of the lawsuit was ongoing, the Confederated
Tribes of the Colville Reservation and the State of Washington
sought leave to file a third amended complaint to add a new
CERCLA claim alleging that, in addition to the slag disposal,

continued on page 6
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of their parent corporations, potentially shifting the
financial burden for substantial mine reclamation costs
to American taxpayers in the event the companies do not
have the financial resources to complete their mine
reclamation obligations.

81 Fed. Reg. at 31,880. The petition contains draft language
aimed at ensuring that all entities, including non-parent corporate
guarantors, are subject to appropriate financial scrutiny before
being allowed to self-bond. Id. Specifically, the petition proposes
to amend the regulations to

limit the total amount of present and proposed self-bonds
to not exceed [25%] of the ultimate parent corporation’s
tangible net worth in the United States, and require that
both the self-bonding applicant and its parent corpora-
tion meet any self-bonding financial conditions in 30
CFR 800.23, including the requirement that neither have
filed for bankruptcy in the last five (5) years.

Id. Currently, only the self-bonding applicant must meet the self-
bonding financial conditions in 30 C.F.R. § 800.23.

On August 16, 2016, OSMRE granted the WildEarth Guard-
ians petition, announcing that it would “begin the rulemaking
process to strengthen regulations on self-bonding to help ensure
that companies are financially able to restore lands disturbed by
coal mining when extraction operations are completed.” News
Release, OSMRE, “Office of Surface Mining Reclamation and
Enforcement to Initiate Rulemaking on Self-Bonding for Coal
Mines” (Aug. 16, 2016). According to OSMRE, the rulemaking
will have six specific goals: (1) modifying self-bonding eligibility
standards, (2) providing for independent third-party review of
self-bonded entities’ annual financial reports, (3) establishing the
percentage of all self-bonds to be supported by collateral that is
not subject to any other lien or used as collateral for any other
liability, (4) requiring diversification of bonds to ensure that
100% of the bonding for a particular mine does not come from the
same entity, (5) providing for a new mechanism to allow regula-
tory agencies to require replacement bonds when an entity no
longer meets self-bonding eligibility criteria, and (6) minimizing
the risks associated with corporate sureties that rely on a cash flow
basis to cover the cost of reclamation when its bonds are forfeited.
Id. As of the date of publication, a Federal Register notice
announcing OSMRE’s intent to begin the rulemaking process had
not yet been published.

ONRR ANNOUNCES FINAL COAL VALUATION RULE CHANGE

On July 1, 2016, the U.S. Department of the Interior’s Office
of Natural Resource Revenue (ONRR) announced a final rule
changing the way in which ONRR values federal coal, oil, and
natural gas for royalty purposes. See Consolidated Federal Oil &
Gas and Federal & Indian Coal Valuation Reform, 81 Fed. Reg.
43,338 (July 1, 2016) (to be codified at 30 C.F.R. pts. 1202,
1206) (effective Jan. 1, 2017). The new rule eliminates the
previous rule for determining value for non-arm’s-length transac-
tions between affiliated companies, which used “benchmark”
prices for coal that looked to prices in comparable arm’s-length
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transactions in the same area in which the coal was extracted. The
new rule eliminates the use of benchmarks and instead requires a
valuation method determined by using gross proceeds from the
first arm’s-length sale of the coal, less allowable transportation
and washing deductions. Under the new rule, if a federal lessee
sells or transfers coal to an affiliate in a non-arm’s-length
transaction and the affiliate then resells the coal in an arm’s-length
transaction, then the resale price is used to determine the value for
federal royalty purposes.

The new rule also creates a discretionary provision that
allows ONRR to consider any information that it deems relevant
in determining value when ONRR determines that gross proceeds
accruing to an affiliate under an arm’s-length contract do not
reflect reasonable consideration because (1) “[t]here is miscon-
duct by or between the contracting parties,” (2) the lessor
breached its “duty to market the coal for the mutual benefit of [the
lessee] and the lessor by selling . . . coal at a value that is unrea-
sonably low,” or (3) ONRR cannot determine if coal was properly
valued under the new gross-proceeds rule. Id. at 43,390, 43,396
(to be codified at 30 C.F.R. §§ 1206.253 (federal coal), .453
(Indian coal)). For purposes of determining if a sales price is
unreasonably low, “ONRR may consider a sales price unreason-
ably low if it is 10 percent less than the lowest other reasonable
measures of market price, including, but not limited to, prices
reported to ONRR for like-quality coal.” Id.

SEC PROPOSED RULES ON “MINERAL RESOURCE”
DISCLOSURES

On June 27, 2016, the U.S. Securities and Exchange Commis-
sion (SEC) released proposed rules that would make sweeping
changes to Item 102 of SEC Regulation S-K, 17 C.F.R. § 229.102,
and rescind Industry Guide 7, requiring mining companies to
disclose significant “exploration results,” “mineral reserves,” and
“mineral resources” in statements to shareholders. See Moderniza-
tion of Property Disclosures for Mining Registrants, 81 Fed. Reg.
41,652 (proposed June 27, 2016) (to be codified at 17 C.F.R.
pts. 229, 239, 249). In a statement, the SEC stated that the
proposed rules “would modernize the Commission’s disclosure
requirements by aligning them with global standards and give
investors more comprehensive information of a registrant’s
mining properties . . . .” Press Release, SEC, “SEC Proposes
Rules to Modernize Property Disclosures for Mining Registrants”
(June 16, 2016). The proposed rules are based on the standards
adopted by the Committee for Mineral Reserves International
Reporting Standards (CRIRSCO), the primary components of
which have been adopted by a number of countries with signifi-
cant mining industries.

“[T]he proposed rules would require a registrant with
material mining operations to disclose, in addition to its mineral
reserves, mineral resources that have been determined based upon
information and supporting documentation by one or more
qualified persons.” 81 Fed. Reg. at 41,654 (emphasis added).
“The proposed rules would define ‘mineral resource’ as a

concentration or occurrence of material of economic interest in or
on the earth’s crust in such form, grade or quality, and quantity
that there are reasonable prospects for its economic extraction.”
Id. at 41,666. The proposed rules are a major change for reporting
of mineral resources. Presently, Item 102 and Industry Guide 7
preclude the disclosure of mineral resources in SEC filings unless
disclosure is required by foreign or state law. Under the proposed
rules, registrants with material mining operations would be
required to disclose the existence of mineral resources if they have
engaged a qualified person to conduct analyses and prepare
documentation supporting a determination that a “mineral de-
posit” is a “mineral resource.” Id. at 41,665–66. The proposed
rules would also clarify that a registrant has “material” mining
operations if its mining operations are material to its business or
financial condition as a whole. Id. at 41,655.

As to mineral reserves, the proposed rules would delineate
the factors that must be considered when making a mineral reserve
determination, which is currently defined as “that part of a mineral
deposit which could be economically and legally extracted or
produced at the time of the reserve determination.” Id. at 41,676
(quoting Industry Guide 7 ¶ (a)(1)). Under the proposed rules, the
definition of “mineral reserves” would be revised by “[a]dopting
the framework of applying modifying factors to indicated or
measured mineral resources in order to convert them to mineral
reserves” and “permitting either a pre-feasibility or feasibility
study to provide the basis for determining and reporting mineral
reserves.” Id. at 41,677. The proposed rules then propose detailed
processes for determining modifying factors to apply to indicated
and measured mineral resources, as well as the criteria that must
be included in pre-feasibility and feasibility studies that can form
the basis for reported mineral reserve determinations. Id. at
41,677–83.

The proposed rules would adopt the CRIRSCO-based
classification of mineral resources into inferred, indicated, and
measured mineral resources, and require registrants to classify
mineral resources into these resource categories in order of
increasing confidence based on the level of underlying geological
evidence. Id. at 41,667–68. The proposed rules would set out the
“level of certainty that a qualified person must strive to achieve”
when determining the existence of an inferred, indicated, or
measured mineral resource, with particular attention given to the
category of inferred mineral resource as that category “has the
lowest level of geological confidence of all mineral resources.” Id.
at 41,668. Similarly, the proposed rules state that inferred mineral
resources “may not be considered when assessing the economic
viability of a mining project and may not be converted to a
mineral reserve” without additional information. Id.

Finally, the proposed rules would also consolidate disclosure
requirements into one location, to be found in new subpart 1300
of Regulation S-K, rather than in multiple different locations in
Regulation S-K and Industry Guide 7. See id. at 41,701.



page 4 MINERAL LAW NEWSLETTER Vol. XXXIII, No. 3, 2016

SURFACE COAL MINING PERMIT AUTOMATICALLY

TERMINATES WHEN OPERATIONS HAVE NOT COMMENCED

WITHIN THREE YEARS

In Castle Mountain Coalition v. OSMRE, No. 3:15-cv-00043,
2016 WL 3688424 (D. Alaska July 7, 2016), the U.S. District
Court for the District of Alaska held that a surface coal mining
permit automatically terminates under section 506(c) the Surface
Mining Control and Reclamation Act of 1977 (SMCRA), 30
U.S.C. § 1256(c), and the State of Alaska’s parallel provision
under the Alaska Surface Coal Mining Control and Reclamation
Act, see Alaska Stat. § 27.21.070(b), when the permittee has not
commenced actual operations within three years of permit
issuance and the permit has not been explicitly extended. The
decision reversed a decision of the Office of Surface Mining
Reclamation and Enforcement (OSMRE).

SMCRA provides that:

A [coal mining] permit shall terminate if the permittee
has not commenced the surface coal mining operations
covered by such permit within three years of the issuance
of the permit: Provided, That the regulatory authority
may grant reasonable extensions of time upon a showing
that such extensions are necessary by reason of litigation
precluding such commencement or threatening substan-
tial economic loss to the permittee, or by reason of
conditions beyond the control and without the fault or
negligence of the permittee . . . .

30 U.S.C. § 1256(c).

In Castle Mountain, permits were originally issued to
Idemitsu Alaska, Inc. for the Wishbone Hill Coal Project in 1991.
The permits were then renewed and transferred to the current
permittee, Usibelli Coal Mine, Inc. (Usibelli), in 1997. The
permits have subsequently been renewed several times, most
recently in 2014. While the permits have been renewed, they have
never been explicitly extended beyond the original three-year
primary term. Actual coal mining operations did not begin until
2010, when Usibelli began road construction. In 2011 several
environmental groups filed a complaint with the Alaska Depart-
ment of Natural Resources (DNR) arguing that the permits had
terminated by operation of law under section 1256(c) on Septem-
ber 4, 1996, because mining operations had not commenced by
that date. Castle Mountain, 2016 WL 3688424, at *2–3.

DNR responded that the permits had been properly extended
by the permit renewals and declined to issue a cessation order to
Usibelli. The environmental groups then petitioned OSMRE,
arguing that Usibelli was conducting surface coal mining opera-
tions without valid permits. OSMRE responded by issuing 10-day
notices to DNR. Id. at *3. Following a review of DNR’s response
to OSMRE, OSMRE issued its final decision, concluding that

federal law does not require surface mining permits to
terminate by operation of law when mining operations
have not commenced; rather, [OSMRE] concluded that
a state may permissibly interpret SMCRA to require that
an administrative proceeding must be initiated to
terminate a permit based on a failure to commence
mining operations before the permit can be terminated.

Id. at *4. OSMRE then determined that because DNR had failed
to initiate a termination proceeding to affirmatively terminate the

permits, Usibelli was not operating without a permit as argued by
the petitioners. Id.

On appeal, the district court rejected OSMRE’s interpretation
of the statute, finding that section 1256(c)’s “shall terminate”
language is not ambiguous and that

Congress has directly spoken to the precise question and
has provided that a surface coal mining permit termi-
nates by operation of law when mining operations have
not commenced within three years unless the agency has
affirmatively granted an extension for one of the two
specified reasons allowed in the statute.

Id. at *13. The court stated:

Textually, the statute as written is self-executing—it
does not require the regulatory authority to take any
action. If Congress had intended that the regulatory
authority must or could take action to terminate the
permit in the event that mining activities had not com-
menced, then the termination provision should have
read: The regulatory authority shall (or may) terminate
a permit.

Id. at *10. The court further concluded that, rather than being a
penalty for violation of law that would result in forfeiture of a
“vested right” as argued by OSMRE and Usibelli, the “shall
terminate” language “is a statutory condition of the permit itself:
Usibelli received the permits and subsequent renewals subject to
‘[a]ll conditions and stipulations of the original permits’ that by
their own terms did not ‘relieve the permittee of the responsibility
for compliance with any federal, state or local law or regulation.’”
Id. at *14 (alteration in original) (quoting permit transfer lan-
guage).

The court further noted that it might be possible for “the
regulatory authority [to] extend the time to commence mining
even after a permit has terminated, provided the statutory grounds
for extension have been met,” but that it need not decide that
question in this proceeding. Id. Thus, while the Wishbone Hill
permits terminated by operation of law, the court left open the
possibility that DNR could retroactively extend the permits if the
operator can demonstrate that it met the limited exceptions to
termination authorized by the statute.

F E D E R A L  —  O I L  &  G A S

continued from page 1

BLM lacked authority under any federal statute to regulate
hydraulic fracturing, acted arbitrarily and capriciously in issuing
the hydraulic fracturing rule, and had not adequately consulted
with impacted tribes.

The District of Wyoming’s ruling on the merits was narrower.
The court noted that under Chevron, U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 387 (1984), agencies
receive deference in interpreting statutes they administer unless
(1) Congress has otherwise directly spoken to the precise question
at issue or, if it has not, (2) the agency’s interpretation is unrea-
sonable. Wyoming v. DOI, 2016 WL 3509415, at *3. Chevron
deference, however, presupposes a congressional delegation of
authority. In the absence of such authority, “an agency may not
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bootstrap itself into an area in which it has no jurisdiction.” Id.
at *4 (quoting Adams Fruit Co. v. Barrett, 494 U.S. 638, 650
(1990)).

Although in its final rulemaking BLM cited numerous statutes
authorizing it to regulate hydraulic fracturing, the court found that
BLM had substantively relied on the Mineral Leasing Act of 1920
(MLA), 30 U.S.C. §§ 181–263; the Federal Land Policy and
Management Act of 1976 (FLPMA), 43 U.S.C. §§ 1701–1782;
the Indian Mineral Leasing Act of 1938 (IMLA), 25 U.S.C.
§§ 396a–396g; and the Indian Mineral Development Act of 1982
(IMDA), 25 U.S.C. §§ 2101–2108. Wyoming v. DOI, 2016 WL
3509415, at *4. According to the court, none of these statutes
authorized BLM’s hydraulic fracturing rule.

The court emphasized that the MLA granted BLM authority
to regulate surface disturbance rather than impacts to groundwa-
ter. Id. at *5. To the extent the MLA’s provisions related to
groundwater at all, they reflected Congress’s focus in 1920 on
protecting oil and gas resources from water incursion, not the
other way around. Id. Further, the court rejected BLM’s argument
that prior regulations tangentially relating to hydraulic fracturing
justified the hydraulic fracturing rule. See id. at *7 (“an agency’s
regulatory authority emanates from Congress, not an agency’s
self-proclaimed prior regulatory activity”). The court also noted
that “neither the IMLA nor the IMDA delegates any more specific
authority over oil and gas operations than the MLA, nor has BLM
promulgated separate regulations for operations on Indian lands.”
Id. at *5.

The court similarly rejected BLM’s assertion that FLPMA
authorized regulation of hydraulic fracturing. FLPMA, the court
noted, “primarily establishes congressional policy that the Secre-
tary manage the public lands under principles of multiple use and
sustained yield.” Id. at *8. FLPMA does not specifically authorize
regulation of hydraulic fracturing or underground injections. “At
its core, FLPMA is a land use planning statute” that “generally
comes into play ‘[a]t the earliest and broadest level of decision-
making’” to identify allowable uses for a particular area. Id.
(alteration in original) (quoting Pennaco Energy, Inc. v. DOI, 377
F.3d 1147, 1151 (10th Cir. 2004)). Once BLM determines oil and
gas leasing and development is allowed, BLM authorizes develop-
ment under the MLA, which does not, according to the court’s
holding, provide BLM authority to regulate hydraulic fracturing.
Further, the court held that FLPMA’s direction that BLM prevent
unnecessary or undue degradation of resources does not authorize
BLM to engage in a comprehensive rulemaking on hydraulic
fracturing. Id. at *9.

The court contrasted BLM’s lack of authority to regulate
hydraulic fracturing with the U.S. Environmental Protection
Agency’s (EPA) authority to regulate environmental impacts
to groundwater under the Safe Drinking Water Act of 1974
(SDWA), 42 U.S.C. §§ 300f to 300j-26. Wyoming v. DOI, 2016
WL 3509415, at *9. The court noted that under the SDWA, the
EPA previously asserted authority to regulate hydraulic fracturing
until Congress expressly removed this authority in 2005 pursuant
to the Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat.
594. Wyoming v. DOI, 2016 WL 3509415, at *9–10. The court
found that Congress had thus spoken directly to the precise issue
and removed hydraulic fracturing from the realm of federal

regulation. Id. at *10. Accordingly, the court set aside the
hydraulic fracturing rule. Id. at *12.

Following its decision on the merits, the court vacated its
September 30, 2015, preliminary injunction order pursuant to a
mandate from the U.S. Court of Appeals for the Tenth Circuit.
Normally, vacating a preliminary injunction after a permanent
injunction has issued is unnecessary. However, the court’s
vacation of the preliminary injunction may have substantive
import in this instance. The preliminary injunction order found
merit in the Ute Indian Tribe’s argument that BLM failed to
properly consult with impacted tribes under the National Historic
Preservation Act, 54 U.S.C. §§ 300101–306131, and Executive
Order No. 13,175, 65 Fed. Reg. 67,249 (Nov. 6, 2000). That
holding would have set new precedent to the extent it faulted
BLM for failing to comply with an Executive Order that arguably
is not enforceable by third parties and even though BLM provided
tribes with advance copies of the rule, held multiple tribal
meetings, and offered to meet with tribes individually. The court’s
decision on the merits, however, does not address the tribal
consultation issue and the court based its decision on other
grounds. Presumably the preliminary injunction holdings on these
issues no longer represent meaningful precedent.

Appeals of the court’s decision on the merits have been filed
by BLM and the environmental intervenors. See Wyoming v.
Jewell, No. 16-8068 (10th Cir. filed June 27, 2016); Wyoming v.
DOI, No. 16-8069 (10th Cir. filed June 29, 2016). At this time the
parties are expected to complete their appeal briefs on the merits
in early October.

ONRR FINALIZES OIL AND GAS VALUATION RULES;
EFFECTIVE FOR PRODUCTION AFTER JANUARY 1, 2017

On July 1, 2016, the Office of Natural Resources Revenue
(ONRR) published its final rule for federal gas and oil valuation,
which will go into effect for production from and after January 1,
2017. See Consolidated Federal Oil & Gas and Federal & Indian
Coal Valuation Reform, 81 Fed. Reg. 43,338 (July 1, 2016) (to be
codified at 30 C.F.R. pts. 1202, 1206) (effective Jan. 1, 2017).
The major revisions to the rule include changes for gas sold in
arm’s-length transactions; gas not sold in arm’s-length transac-
tions; gas transportation and processing allowances; the oil/con-
densate regulations; and establishing default oil and gas valuation
provisions.

Changes in Reporting Obligations for Oil and Gas

The new valuation rule significantly changes the valuation
and reporting requirements for gas sold under percentage-of-
proceeds contracts and other wellhead sales contracts if such
contracts relate the purchase to the residue gas and liquids
proceeds or value. Effective with January 2017 production, gas
sold in arm’s-length transactions under these types of contracts
will have to be reported under the processed gas regulations,
which require that the gross value of residue gas (and disallowed
plant fuel), liquids, and field fuel and losses be reported separately
and that deductions be separately reported as transportation and
processing allowances. Id. at 43,348. Downstream transportation
costs deducted by the residue gas purchaser and liquids transpor-
tation and fractionation costs deducted by the liquids purchaser
will now be required to be separately reported and cannot be
deducted from the price. Id. at 43,349–51, 43,387.
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Similarly, under the new valuation rule, the net price paid by
the purchaser may not be used to report the value of oil and
condensate sales. Deductions taken by the purchaser will now
need to be separately reported as a transportation allowance. Id.
at 43,379. All deductions continue to be subject to the marketable
condition rule (i.e., not all deductions taken by a purchaser and
not all costs incurred by a lessee will necessarily be allowed). Any
“netting” of transportation or processing costs out of prices (for
either oil or gas) will be cause for civil penalties. Id. at 43,373,
43,387, 43,389.

Deep Water Policy Rescinded

The new valuation rule also rescinds and supersedes the
former Deep Water Policy, and federal lessees prospectively will
pay royalties applicable to federal oil and gas transportation
allowances. Id. at 43,340; see Minerals Mgmt. Serv., “Guidance
for Determining Transportation Allowances for Production from
Leases in Water Depths Greater than 200 Meters” (May 20,
1999).

Default Valuation by ONRR

New “default” provisions in the final rule allow ONRR to
decide the value of production for royalty purposes or the amount
of deductions in certain situations. These situations include:
(1) the failure to timely provide requested documents; (2) the lack
of a complete fully executed written contract; (3) a sales price
more than an identified threshold below, or allowances more than
an identified threshold above, what ONRR deems reasonable;
and (4) various other situations described in the new valuation
regulations. 81 Fed. Reg. at 43,341, 43,351.

No Cost Allowances in Excess of Regulatory Caps

There are current caps on transportation allowances for both
oil and gas and processing allowances for gas. The new valuation
rule does not change the level of such caps. The current rules,
however, allow lessees to request cost allowances in excess of
these caps. The new valuation rule terminates all existing approv-
als for cost allowances in excess of the regulatory caps as of the
effective date of January 1, 2017, and removes the ability to
request future cost allowances in excess of the regulatory caps.
See 81 Fed. Reg. at 43,362, 43,364.

Need for Operators to Upgrade Accounting Systems and
Staff

These changes may require companies to upgrade or replace
their existing accounting systems in order to be able to do the
more complex reporting that will be required, which is acknowl-
edged, but the impacts not quantified, by ONRR:

Lessees may experience a one-time administrative cost
to update their systems to comply with this rule. How-
ever, because a change would be unique to an individual
lessee, ONRR was unable to quantify those one-time
costs. Recognizing lessees may have to change their
systems, we set the effective date of this rule to 180 days
from the date of publication.

Id. at 43,360 n.2. The federal royalty accounting process will
require more time to complete and, for some companies, may
require a larger reporting staff.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

Teck also emitted hazardous substances into the air, which were
carried by air currents and deposited in the Upper Columbia River
Site (UCR Site) and certain upland areas. Id. at *2. The district
court ultimately allowed the plaintiffs to amend their complaint to
add claims for cost recovery and natural resource damages based
on such aerial emissions. Teck moved to strike or dismiss these
claims on the ground that CERCLA imposes no liability based on
aerial emissions of hazardous substances. The district court denied
Teck’s motion. Id.

Subsequent to the district court’s denial, the Ninth Circuit
held in Center for Community Action & Environmental Justice v.
BNSF Railway Co., 764 F.3d 1019 (9th Cir. 2014), that “emitting
diesel particulate matter into the air and allowing it to be
‘transported by wind and air currents onto the land and water’ did
not constitute ‘disposal’ of waste within the meaning of the
Resource Conservation and Recovery Act (‘RCRA’).” Pakootas,
2016 WL 4011196, at *2 (quoting Ctr. for Cmty. Action, 764 F.3d
at 1203). “Teck filed a motion for reconsideration, arguing that
Center for Community Action foreclosed Plaintiffs’ air pathway
claims because CERCLA cross-references RCRA’s definition of
‘disposal.’” Id. The district court denied the motion, but certified
the novel question for interlocutory appeal. The Ninth Circuit
granted permission to appeal. Id.

The Ninth Circuit’s analysis of whether Teck could be held
liable as an arranger under CERCLA for the disposal of hazardous
substances turned on its analysis of the definition of disposal, as
well as “deposit,” one of the verbs used to define disposal in
RCRA. Although the term disposal appears in several CERCLA
provisions, the statute does not set forth its own definition of
disposal, but cross-references RCRA, which defines disposal as:

the discharge, deposit, injection, dumping, spilling,
leaking, or placing of any solid waste or hazardous waste
into or on any land or water so that such solid waste or
hazardous waste or any constituent thereof may enter the
environment or be emitted into the air or discharged into
any waters, including ground waters.

Id. at *3 (quoting 42 U.S.C. § 6903(3)).

According to the court, the plaintiffs’ arranger liability claim
was based on an aerial deposition theory—i.e., Teck allowed
“hazardous substances to be ‘deposit[ed]’ at the UCR Site by the
wind, as opposed to Teck directly depositing hazardous sub-
stances there.” Id. at *5 (alteration in original). To support their
theory, the plaintiffs cited to dictionary definitions of deposit that
“refer[red] to natural forces slowly depositing layers of dirt or
mud over time.” Id. The court, although finding the plaintiffs’
interpretation plausible, ultimately relied upon two Ninth Circuit
cases interpreting the terms deposit and disposal to reject the
plaintiffs’ interpretation.

In Carson Harbor Village, Ltd. v. Unocal Corp., 270 F.3d
863 (9th Cir. 2001), the en banc panel interpreted deposit, as used
in CERCLA, as “‘akin to putting down, or placement’ by someone
and that ‘[n]othing in the context of the statute or the term
disposal suggests that Congress meant to include chemical or
geologic processes or passive migration.’” Pakootas, 2016 WL
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4011196, at *5 (alteration in original) (quoting Carson Harbor,
270 F.3d at 879 n.7) (internal quotation marks omitted). In Center
for Community Action, the Ninth Circuit interpreted disposal as
“requiring solid or hazardous waste to ‘first [be] placed into or on
any land or water and [] thereafter [be] emitted into the air.’” Id.
at *6 (alterations in original) (quoting Ctr. for Cmty. Action, 764
F.3d at 1024) (internal quotation marks omitted). In sum, although
the court indicated that the plaintiffs’ interpretations of disposal
and deposit were plausible, ultimately, the court found that the
plaintiffs did not offer a persuasive argument to distinguish and
depart from the decisions in either Carson Harbor or Center for
Community Action. Id.

F E D E R A L  E N E R G Y

R E G U L A T O R Y  C O M M I S S I O N

S H E I L A  S L O C U M  H O L L I S

D E N N I S  J .  H O U G H ,  J R .
—  R E P O R T E R S  —

FERC ENVIRONMENTAL REVIEWS WITHSTAND COURT

SCRUTINY, BUT QUESTIONS REMAIN

Environmental impacts of liquefied natural gas (LNG)
terminals are subject to intense scrutiny by federal agencies, likely
for two reasons: one, the terminals generally have a large foot-
print, contain complex machinery, and process very large volumes
of natural gas; and two, the terminals are constructed on or near
the shore of large bodies of water, which may include wetlands
and diverse plant and animal life. Given that context, it may seem
somewhat odd that the questions concerning LNG terminals
brought before the courts on appeal concern activities located
hundreds of miles away from the terminal. Two recent opinions
by the U.S. Court of Appeals for the D.C. Circuit regarding the
Sabine Pass and Freeport LNG terminals have answered some of
those questions, while raising others. See Sierra Club v. FERC
(Sabine Pass), No. 14-1249, 2016 WL 3525562 (D.C. Cir. June
28, 2016); Sierra Club v. FERC (Freeport), No. 14-1275, 2016
WL 3524262 (D.C. Cir. June 28, 2016); see also Vol. XXXIII,
No. 2 (2016) of this Newsletter.

The two cases began as applications before the Federal
Energy Regulatory Commission (FERC) to construct the projects.
Pursuant to section 3(e)(1) of the Natural Gas Act (NGA), 15
U.S.C. § 717b(e)(1), and U.S. Department of Energy Delegation
Order No. 00-004.00A (May 16, 2006), FERC may issue authori-
zations to site, construct, and operate LNG facilities. That,
however, is only half the story. In order to export natural gas as a
commodity, the exporting entity is required to obtain an authoriza-
tion under section 3(a) of the NGA, 15 U.S.C. § 717b(a), from the
Department of Energy’s Office of Fossil Energy.

For both types of authorizations, the NGA designates FERC
as the responsible or “lead agency for the purposes of coordinat-
ing all applicable Federal authorizations and for the purposes of
complying with the National Environmental Policy Act of 1969
[(NEPA)].” 15 U.S.C. § 717n(b)(1); see 40 C.F.R. § 1501.5.
Accordingly, FERC conducts the environmental review required
by NEPA for the authorization to construct and operate the
facility, usually in the form of an environmental impact statement

(EIS). For purposes of the export authorization, the Department
of Energy participates as a cooperating agency and can adopt
FERC’s findings. See 40 C.F.R. §§ 1501.6, 1506.3(c). The
adopting agency, however, is required to independently review
FERC’s environmental analysis and conclude that its concerns
have been satisfied. Id. § 1506.3(c); see, e.g., Office of Fossil
Energy, U.S. Dep’t of Energy, Order No. 3357-B at 83, FE
Docket No. 11-161-LNG (Nov. 14, 2014) (Freeport LNG
Expansion, L.P. (Freeport) export authorization) (adopting
FERC’s EIS); Office of Fossil Energy, U.S. Dep’t of Energy,
Order No. 3391-A at 72, FE Docket No. 11-162-LNG (Sept. 10,
2014) (Cameron LNG, LLC export authorization) (adopting
FERC’s EIS).

In the two project proceedings before FERC, the Sierra Club
argued that NEPA requires FERC to analyze, as an indirect
environmental effect, the increased domestic natural gas produc-
tion and the increased reliance on coal as a replacement for
natural gas. The Sierra Club also argued that NEPA requires
FERC to perform a cumulative impacts analysis with respect to
the projects as combined with other recently approved or pending
LNG export projects. FERC rejected the Sierra Club’s assertions
finding that the linkage between the projects and natural gas
production activities was not reasonably foreseeable. FERC noted
that its authorization is limited in scope to the terminal facilities;
thus, to the extent the actual export of natural gas causes addi-
tional gas production, FERC’s authorization is not the cause.
FERC also rejected the Sierra Club’s calls to broaden the
cumulative impacts analysis to include other LNG projects
because those other projects are or would be considered on their
own merits rather than collectively.

The Sierra Club requested rehearing of FERC’s orders
granting the projects’ authorizations, raising these same issues.
FERC denied rehearing and the Sierra Club filed its petition for
review for the two projects in the D.C. Circuit.

On June 28, 2016, the court issued its opinions for the two
proceedings, both relying on similar reasoning to deny the Sierra
Club’s petitions for review. The court noted that its review of
FERC’s orders is limited to those actions that FERC is permitted
to authorize pursuant to NGA § 3 and the Delegation Order,
specifically, the siting, construction, and operation of LNG
terminals. Environmental impacts caused by the export of natural
gas, the court explained, must be considered in a Department of
Energy proceeding triggered by an export-authorization request
because the Department has the sole authority to license the
export of natural gas. After noting this division of responsibility
between the two agencies, the court found FERC’s environmental
review sufficient to satisfy its NEPA obligations. The court
upheld FERC’s findings that the Sierra Club had failed to identify
a sufficient connection between the impacts it identified and the
proposed projects. As to the Sierra Club’s arguments that focused
on the export of natural gas, the court noted that the Sierra Club
was free to raise those challenges in a proceeding associated with
the Department’s export authorization.

Likewise, the court rejected the Sierra Club’s objections
to FERC’s cumulative impacts analysis. The court found that
including other LNG projects in FERC’s analysis would extend
the geographic study area beyond what is required under NEPA
for the projects. Nonetheless, the court noted that there could be
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other occasions when circumstances or factors may exist that
could require a nationwide cumulative impacts analysis.

The court has already applied its Freeport and Sabine Pass
analysis of NEPA issues in a later case. The court relied on its
prior analysis to reject arguments from environmental organiza-
tions and affirm FERC’s authorization of the Cove Point LNG
terminal project. See EarthReports, Inc. v. FERC, No. 15-1127,
2016 WL 3853830 (D.C. Cir. July 15, 2016). Based on the
consistency of the court’s analysis and outcome, and assuming
FERC’s environmental review process does not significantly
change, it appears that NEPA-based petitions for review of other
FERC-approved LNG projects are likely to be denied.

In sum, the court denied the Sierra Club’s petitions for review
finding FERC’s environmental review of the LNG projects to be
sufficient to meet its obligations under NEPA. The court, how-
ever, left the door open for the Sierra Club to present its natural
gas export-related assertions in a petition for review of the
Department of Energy’s export authorizations. The Sierra Club
has at least two petitions for review pending before the court
challenging the Department’s natural gas export authorizations
(issued to Freeport and Dominion Cove Point LNG, LP). See
Sierra Club v. Dep’t of Energy (Freeport II), No. 15-1489 (D.C.
Cir. filed Dec. 22, 2015); Sierra Club v. Dep’t of Energy (Domin-
ion), No. 16-1186 (D.C. Cir. filed June 15, 2016). The parties
have filed briefs in Freeport II but no date for oral argument has
been set. Briefs have not been filed in Dominion, however, the
statement of issues includes NEPA-based arguments.

In its petitioner brief in Freeport II, the Sierra Club raised
issues similar to those in the FERC proceedings. It asserted that
the Department of Energy’s environmental review did not satisfy
the requirements of NEPA because it did not analyze the indirect
effects of the export authorization in the form of increased
domestic natural gas production used to supply the exports, and
the use of coal as a substitute for natural gas in electricity
generation (availability of coal vis-à-vis issues such as the Clean
Power Plan was not addressed). See Petitioner Brief at 42, 46,
Freeport II, No. 15-1489 (D.C. Cir. Mar. 21, 2016), 2016 WL
1105702. The Sierra Club also argued that the Department’s
cumulative impacts analysis was deficient because it failed to
examine this natural gas export authorization in conjunction with
other export authorizations it has approved or that are pending. Id.
at 42–43. The Department in its brief rejected the Sierra Club’s
arguments, stating that the indirect effects the Sierra Club raised
are not reasonably foreseeable because it would be impossible to
identify the source of the increased natural gas production
associated with the export authorization. See Respondent Brief at
26, 35, Freeport II, No. 15-1489 (D.C. Cir. May 23, 2016), 2016
WL 2984694. The Department rejected the cumulative impacts
argument, stating that there is considerable uncertainty surround-
ing the amount of natural gas that will be exported. Id. at 38. In
all, the Department found the causal connection between the
export authorization and the purported effects to be too attenuated
and probabilistic to require consideration under NEPA. Id. at 27,
46; see also Order No. 3357-B at 46, 84. Further, the Department
pointed out that in addition to its adoption of FERC’s EIS, it
performed a robust environmental review consisting of an analysis
it performed of potential environmental impacts from natural gas
production (referred to as the “Environmental Addendum”) as

well as a greenhouse gas analysis conducted by the National
Energy Technology Laboratory. Respondent Brief, supra, at 35.

Based on the deferential standard of review the courts have
afforded agencies when reviewing NEPA compliance issues, see
Freeport, 2016 WL 3524262, at *6, it is possible that the court
could find the Department of Energy’s NEPA analysis sufficient
and deny the petition for review. Nonetheless, we prefer not to
speculate on the outcome and will continue to report on these
developments as more information becomes available.

C O N G R E S S  /
F E D E R A L  A G E N C I E S

G E N E R A L

R O B E R T  C .  M A T H E S

JO S H  N E E L Y

—  R E P O R T E R S  —

CEQ ISSUES FINAL GUIDANCE FOR GHG AND CLIMATE

CHANGE ANALYSIS UNDER NEPA

On August 1, 2016, the Council on Environmental Quality
(CEQ) issued final guidance for federal agencies regarding the
consideration of greenhouse gas (GHG) emissions and the effects
of climate change in National Environmental Policy Act of 1969
(NEPA) reviews. See CEQ, “Final Guidance for Federal Depart-
ments and Agencies on Consideration of Greenhouse Gas
Emissions and the Effects of Climate Change in National Environ-
mental Policy Act Reviews” (Aug. 1, 2016) (Final Guidance); see
also 81 Fed. Reg. 51,866 (Aug. 5, 2016) (notice of availability)
(noting that the Final Guidance became effective on August 5,
2016). The Final Guidance is the culmination of a years-long
process, in which CEQ issued its initial draft guidance in 2010
and revised draft guidance in 2014. NEPA generally requires
federal agencies to consider and disclose the potential effects of
their actions and decisions on the environment, see 42 U.S.C.
§ 4332, and the Final Guidance is intended to “provide for greater
clarity and more consistency in how agencies address climate
change in the environmental impact assessment process.” Final
Guidance, supra, at 2. “CEQ does not expect that implementation
of [the Final Guidance] will require agencies to develop new
NEPA implementing procedures,” but does recommend that
“agencies review their NEPA procedures and propose any updates
they deem necessary or appropriate to facilitate their consider-
ation of GHG emissions and climate change. CEQ will review
agency proposals for revising their NEPA procedures . . . .” Id.
at 3–4 (footnote omitted).

Primarily, the Final Guidance provides that agencies should
consider the direct, indirect, and cumulative impacts of GHG
emissions and climate change for any proposed agency action.
CEQ recommends that agencies quantify the projected direct and
indirect GHG emissions of a proposed action and that projected
GHG emissions should be used as a “proxy” for assessing
potential climate change effects. Id. at 4. In circumstances where
projected GHG emissions may not be reasonably available
because of insufficient tools, methodologies, or data inputs,
agencies should use a qualitative analysis and explain why a
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quantitative analysis is not reasonable. Id. In updating their NEPA
procedures, agencies should also identify those actions that
normally warrant quantification of GHG emissions and those
actions that normally do not because of insufficient tools,
methodologies, or data inputs. Id. at 13.

The Final Guidance also provides that agencies should
consider “[a]ctivities that have a reasonably close causal relation-
ship to the Federal action . . . .” Id. Such consideration “should
focus on significant potential effects,” id. at 14, and should take
into account both short- and long-term effects, as well as cumula-
tive effects, id. at 17–18. NEPA also requires agencies to perform
a comparison of reasonable alternatives that is consistent with the
level of NEPA review. Id. at 15 (citing 42 U.S.C. § 4332(2)(C),
(E); 40 C.F.R. §§ 1502.14(f), 1508.9(b)). The Final Guidance
recommends that such comparison should include anticipated
levels of GHG emissions from each alternative, as well as
reasonable mitigation measures. Id. In comparing alternatives,
agencies should rely on “existing, timely, objective, and authorita-
tive analyses.” Id. at 16.

The Final Guidance also states that “a NEPA review should
consider an action in the context of the future state of the
environment,” and that “climate change adaptation and resilience
. . . are important considerations for agencies contemplating and
planning actions with effects that will occur both at the time of the
implementation and into the future.” Id. at 20. This includes
analysis of climate change impacts on a resource, ecosystem,
human community, or structure that may increase its susceptibility
to the effects of a proposed agency action. Id. at 21. Finally, the
Final Guidance provides that NEPA reviews should consider
biogenic sources of carbon resulting from land management
actions (e.g., prescribed burning, scheduled harvesting, and cattle
grazing). Id. at 25.

While the Final Guidance does not necessarily add any
additional NEPA procedures for agencies to follow, it will likely
add additional layers of review to the NEPA process and create
additional points of focus for potential litigation. It should be
noted, however, that the Final Guidance is just that—guidance—
and the policies expressed are subject to change and not binding.

INDIAN TRUST ASSET REFORM ACT BECOMES LAW

On June 22, 2016, President Barack Obama signed the Indian
Trust Asset Reform Act, Pub. L. No. 114-178, 130 Stat. 432
(2016) (codified at 25 U.S.C. §§ 5601–5636). The most notable
portion of the Act is the directive for the Secretary of the Interior
to develop an Indian trust asset management demonstration
project, which allows tribes to develop plans for trust asset
management with tribal objectives and priorities. 25 U.S.C.
§§ 5612, 5613. The Act contains specific provisions for what the
plan should contain and provides guidance to the Secretary on
how and when the Secretary must respond to a proposed plan.
Once approved, a plan can authorize the tribe to engage in surface
leasing, forest management, and appraisals without further
approval of the Secretary. Id. §§ 5614, 5635.

The Act also authorizes the Secretary to create the position
of Under Secretary for Indian Affairs. Id. § 5633(a). The new
position’s duties would include (1) coordinating with the Special
Trustee for American Indians regarding the transition of the
functions of the Special Trustee to other divisions of the U.S.

Department of the Interior, (2) supervising and coordinating the
activities and policies of the Bureau of Indian Affairs with the
activities and policies of other Interior agencies, and (3) providing
regular consultation to individual Indians and Indian tribes with
trust assets. Id. § 5633(c). Finally, the Secretary is required by the
Act to consult with tribes and develop a plan for the transfer of
duties and ultimate termination of the Office of the Special
Trustee for American Indians. Id. § 5634.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

WHETHER BANKRUPTCY COURT CAN REJECT ROYALTY

AGREEMENTS AS INTERESTS IN PERSONAL PROPERTY

The case of Dominion Resources Black Warrior Trust v.
Walter Energy, Inc., No. 2:16-cv-00058, 2016 WL 3924227
(N.D. Ala. July 21, 2016), involved an appeal by Dominion
Resources Black Warrior Trust (Dominion) from an order entered
by the U.S. Bankruptcy Court for the Northern District of
Alabama authorizing the rejection of certain royalty agreements.
The bankruptcy court reasoned that the royalty agreements were
contractual rights subject to rejection and were not conveyances
of fee interests. In reaching this conclusion, as stated by the U.S.
District Court for the Northern District of Alabama on appeal:

The Bankruptcy Court noted that “[t]he characterization
of the Royalty Agreement turns on the nature of the
Royalty Interest under Alabama law.” That is, the
Bankruptcy Court determined that it must examine the
nature of the underlying mineral leases because “if a
lease is in the nature of personal property, a royalty
interest in that lease will also be characterized as
personal property. If the lease is characterized as a fee
interest in real property, the royalty interest will also be
classified as a fee interest in real property.”

The Bankruptcy Court further reasoned that “[t]o
analyze the nature of the rights conveyed to a lessee
under an oil and gas lease in Alabama, it is essential to
first examine the nature of the interest in the gas held by
the landowner.” Alabama determines ownership of oil
and gas under the “non-ownership theory,” which
recognizes the migratory nature of oil and gas and
requires actual possession to establish ownership. “Thus,
in non-ownership states like Alabama, a landowner does
not own the gas in the ground, but only the right to
reduce it to possession.” “The material question, then, is
what is the nature of a right to reduce gas to posses-
sion?” Dominion asserted (and still asserts in this court)
it to be in the nature of real property.

The Bankruptcy Court held that Alabama case law
establishes the right to reduce gas to possession is in the
nature of a personal property interest, or at least “some-
thing less than a fee or freehold interest.” The court
further concluded, “as a matter of law, the leases cannot
convey anything more than the right to reduce gas to
possession, because a grantor cannot convey a greater
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interest than he possesses.” Accordingly, “[s]ince the
Leases underlying Dominion’s Royalty Interest are
personal property interests under Alabama law, the
Royalty Agreement is necessarily a personal property
interest, because [Walter Black Warrior Basin, LLC]
could not convey a greater interest than it possessed.”

Id. at *2–3 (last alteration added) (citations omitted) (quoting In
re Walter Energy, Inc., No. 2:15-bk-02741, 2015 WL 9487718,
¶¶ 27–33 (Bankr. N.D. Ala. Dec. 28, 2015)).

The bankruptcy court’s conclusion that an oil and gas lease
in Alabama creates a personal property interest—an executory
contract that can be rejected by a bankruptcy court—rests upon a
misreading of the Alabama cases of NCNB Texas National Bank,
N.A. v. West, 631 So. 2d 212 (Ala. 1993), and State v. Roden Coal
Co., 73 So. 5 (Ala. 1916). NCNB was the Alabama Supreme
Court’s coalbed methane case. It discussed the nonownership
theory, as stated by the bankruptcy court in its order, but the case
never held that an oil and gas lease in Alabama created only a
personal property interest. To get to that result, the bankruptcy
court relied upon Roden, a 1916 ad valorem taxation case. The
Roden case involved a coal lease that had a term of 19 years and
no habendum clause that continued the lease for as long as
minerals were produced. Further the Roden case contained many
features common to a landlord-tenant type lease, such as payments
of minimum monthly rents and various forfeiture provisions. The
court in Roden held that the lease in that case was a chattel real,
which is an interest in personal property. See Dominion, 2016 WL
3924227, at *5 (citing Roden, 73 So. at 9).

The bankruptcy court ignored the following Alabama cases
that did not treat oil and gas leases as personal property:

• Lake v. Sealy, 165 So. 399, 401 (Ala. 1936), where the
Alabama Supreme Court held that “oil and gas leases
and landowners’ royalties” and “a 1/4 (one-fourth)
interest in all oil, gas and mineral rights” were incorpo-
real hereditaments.

• Huddleston v. Humble Oil & Refining Co., 71 So. 2d 39,
42 (Ala. 1954), where the Alabama Supreme Court held
that the sale of an oil and gas lease is a sale of an interest
in land.

• Willcutt v. Union Oil Co. of California, 432 So. 2d
1217, 1221 (Ala. 1983), where the Alabama Supreme
Court characterized a suit to rescind an oil and gas lease
as a suit to recover a corporeal hereditament.

• Cross v. Lowrey, 404 So. 2d 645, 648 (Ala. 1981),
where the Alabama Supreme Court held that the lan-
guage of “lease and let” in an oil and gas lease does not
transform the relationship between the lessor and the
lessee to that of a landlord and tenant.

If the approach of the bankruptcy court in Dominion became
the law in Alabama, bankruptcy courts could reject oil and gas
leases as executory contracts. That would create havoc in the oil
and gas industry in Alabama.

After filing the appeal from the bankruptcy court’s order,
Dominion filed a motion for the district court to certify the
following question to the Alabama Supreme Court: “the question
of whether the interest of a landowner to oil and gas under the

property—that is, the right to reduce the oil and gas to possession
or sever the right for economic consideration—is in the nature of
a real property interest or a personal property interest.” Dominion,
2016 WL 3924227, at *3 (quoting Motion to Certify Question to
the Alabama Supreme Court by Dominion, Dominion, No. 2:16-
cv-00058 (N.D. Ala. Mar. 11, 2016), ECF No. 35). The district
court disposed of the appeal on the doctrine of mootness and
never certified the question to the Alabama Supreme Court;
however, it stated that it agreed with the bankruptcy court that
Dominion never received any real property interests.

C A L I F O R N I A —  M I N I N G

C H R I S T O P H E R  L .  P O W E L L

—  R E P O R T E R  —

SIXTH DISTRICT COURT OF APPEAL UPHOLDS COUNTY’S

VESTED RIGHTS DETERMINATION

California’s Sixth District Court of Appeal issued two
decisions concerning the Permanent Quarry, an approximately
3,500-acre surface mining operation, on July 28, 2016. In an
unpublished decision, the court considered an appeal from a
challenge to a Santa Clara County Board of Supervisors’ 2011
resolution finding that surface mining operations at the Permanent
Quarry are a legal nonconforming use. See No Toxic Air, Inc. v.
Santa Clara Cnty. (NTA I), No. H039547, 2016 WL 4040094
(Cal. Ct. App. 6th July 28, 2016) (unpublished). In a second
published decision, the court considered whether the prevailing
party in an administrative mandate proceeding may recover
administrative record preparation costs. See No Toxic Air, Inc. v.
Lehigh Sw. Cement Co. (NTA II), 205 Cal. Rptr. 3d 353 (Ct. App.
6th 2016).

The Permanent Quarry was established in 1903 for the pro-
duction of limestone and aggregate. In 1939, the Permanente
Corporation (Permanente) purchased the quarry property, which
was about 1,300 acres at the time. Permanente also received a use
permit to operate a cement factory, which used limestone pro-
duced from the quarry. Permanente expanded quarry operations
over the years to include 3,510 acres over 19 different parcels. Id.
at 355.

In 1948, the first Santa Clara County zoning ordinances
requiring use permits for surface mining operations went into
effect. Large scale surface mining operations were already being
conducted at the quarry when the zoning ordinances were
passed. These operations included mineral extraction, overbur-
den disposal and storage, conveyor systems operations, and
material processing. The County never sought to enforce the
surface mining zoning ordinances or require Permanente to seek
a use permit for their quarry operations. Id.

In 2010, Lehigh Southwest Cement Company and Hanson
Permanente Cement (collectively, Lehigh), a subsequent owner of
the quarry, applied to the County for a vested rights determina-
tion, or a declaration that mining operations at the quarry qualified
as a legal nonconforming use. The County investigated the history
of the quarry, considered available records, and accepted public
comments at a hearing on the issue. Since a surface mining zoning
ordinance was not passed until 1948, the County concluded that
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1948 was the earliest the quarry could have been required to
obtain a use permit. Operations existing before this date would be
considered legal nonconforming uses, or vested. Based on the
evidence before it, the County concluded that the quarry had
vested mining rights on 13 of the 19 quarry parcels. Id. at 355–56.

Project opposition group No Toxic Air, Inc. (NTA) filed a
writ of mandate pursuant to Cal. Civ. Proc. Code § 1094.5
challenging the County’s resolution that found the quarry had
vested rights. The superior court denied the writ and entered
judgment in the County’s favor. NTA appealed to the Sixth
District. NTA II, 205 Cal. Rptr. 3d at 356.

Under section 1094.5, a court’s review of adjudicatory admin-
istrative decisions, such as the County’s vested rights determina-
tion in this case, is subject to two possible standards of review. If
the administrative decision involves a fundamental vested right,
the reviewing court exercises its independent judgment on the
evidence before it. Otherwise, the court’s review is much more
deferential, being limited to determining whether the findings at
issue are supported by substantial evidence in the record. NTA I,
2016 WL 4040094, at *3. On appeal, NTA argued that the district
court should have applied its independent judgment when
reviewing the administrative record, rather than the more deferen-
tial substantial evidence standard of review. Id.

Relying on a prior case addressing the issue, the Sixth District
clarified that “[t]he trial court’s standard of review is determined
by whether the aggrieved party has a vested right that was affected
by the agency’s administrative action.” Id. (citing Sierra Club v.
Cal. Coastal Zone Conservation Comm’n, 129 Cal. Rptr. 743
(Ct. App. 1st 1976)). In other words, only the holder of a vested
right may seek independent review of an administrative decision
by a court. Thus, the trial court’s application of the substantial
evidence test to NTA’s claims was appropriate because in this
case NTA was not the holder of the vested right at issue. Only
Lehigh could seek independent review of the administrative
decision. Id.

Still, NTA argued that the County’s findings were unsup-
ported under even the substantial evidence test. Specifically, NTA
objected to the finding that all of the contiguous quarry lands
acquired by 1948 were committed to surface mining operations.
See id. at *6. As the appellate court explained, the California
Supreme Court held that the diminishing asset doctrine applies
when considering vested rights for surface mining operations.
Id. at *7 (citing Hansen Bros. Enters., Inc. v. Bd. of Supervisors
of Nev. Cnty., 907 P.2d 1324 (Cal. 1996)). And as the California
Supreme Court explained in that case, the diminishing asset
doctrine considers the overall business operation, rather than
component parts. Id. Thus, the County was not required to provide
evidence of actual mining activities occurring on adjacent parcels
as of 1948. The County’s reliance on evidence of anticipated
expansion into the adjacent parcels was sufficient, and the Sixth
District upheld the County’s vested rights determination.

In a concurrent appeal resulting in a published opinion, the
Sixth District considered Lehigh’s appeal from the trial court’s
decision to grant NTA’s motion to tax costs (i.e., a motion to deny
or reduce costs claimed by the prevailing party) associated with
paralegal and attorney labor to prepare the administrative record
for the case. See NTA II, 205 Cal. Rptr. 3d at 356. In complex
cases with lengthy histories, the costs for preparing the adminis-

trative record can be substantial. The trial court described the
record in this case as “extraordinarily large.” Id. at 357. In
addition, the trial court explained that, due to the complexity
of preparing the record, attorney involvement was essential to
preparing an adequate record. Id. While the trial court considered
the costs cited by Lehigh reasonable, the court granted NTA’s
motion after finding no appellate decision to support denying the
motion. Id. On appeal, Lehigh argued that its costs should have
been awarded pursuant to Cal. Civ. Proc. Code § 1094.5(a). NTA
II, 205 Cal. Rptr. 3d at 356. The Sixth District considered the
question as a matter of law on appeal.

In administrative writ of mandate cases, section 1094.5(a)
provides that where record preparation costs have been borne by
the prevailing party, “the expense shall be taxable [(i.e., recover-
able by the prevailing party)] as costs.” Id. (quoting Cal. Civ.
Proc. Code § 1094.5(a)). Lehigh cited to similar cost recovery
provisions in parallel California Environmental Quality Act case
law to support its position. Id. at 357 (citing River Valley Preser-
vation Project v. Metro. Transit Dev. Bd., 43 Cal. Rptr. 2d 501,
517 (Ct. App. 4th 1995)). The Sixth District found the reasoning
applied by the Fourth District Court of Appeal in a 2014 case to
be persuasive. Id. (citing Otay Ranch, L.P. v. Cnty. of San Diego,
178 Cal. Rptr. 3d 346 (Ct. App. 4th 2014)). In that case, the
County submitted a memorandum of costs, which included labor
costs for attorney and paralegal time, at the conclusion of
litigation. Id. The Fourth District determined that the labor costs
were reasonable and necessary. Furthermore, awarding these costs
furthered the statutory policy of shifting administrative record
costs away from the public and to the private individual or entity
bringing suit. Id. The Sixth District extended this rationale to the
case before it, declaring that reasonable and necessary attorney
and paralegal labor costs to prepare the administrative record are
recoverable expenses in actions subject to section 1094.5(a). Id.
at 358.

The Sixth District’s published decision on the recovery of
administrative record preparation costs for administrative writ
actions is important in the land use context. As acknowledged in
this case, litigation involving complex land use decisions may
require extensive attorney and paralegal labor time to ensure the
record is adequate. Thus, administrative record preparation costs
can be a significant litigation expense. The Sixth District’s
opinion may result in encouraging some potential litigants to
consider whether the risk of bearing record preparation costs is
warranted based on the strength of their case.

C A L I F O R N I A —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

ALISO CANYON—CALIFORNIA DOC ISSUES DRAFT

UNDERGROUND GAS STORAGE REGULATIONS

The Aliso Canyon gas storage field is located in northern Los
Angeles County, California. A well in the field began leaking in
October 2015, and was not controlled until a relief well was
drilled and intercepted the leaking wellbore about four months
later. The leak was described as the largest methane leak in U.S.
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history, with estimates of 60 metric tons of methane per hour
being released into the atmosphere—effectively doubling the
methane emission rate of the entire Los Angeles basin—or a total
of approximately 97,100 metric tons over the duration of the leak.
See Stephen Conley et al., “Methane Emissions from the 2015
Aliso Canyon Blowout in Los Angeles, CA,” 351 Science 1317
(Mar. 18, 2016); see also Earth System Research Lab., Nat’l
Oceanic & Atmospheric Admin., “Aliso Canyon Study,” http://
esrl.noaa.gov/csd/projects/alisocanyon.html. The facility is near
a residential subdivision called Porter Ranch and an area-wide
evacuation was in effect for a number of months. For a summary
of state regulatory responses to this incident, see Div. of Oil, Gas
& Geothermal Res., Cal. Dep’t of Conservation (DOC), “Aliso
Canyon Updates and Resources,” http://www.conservation.ca.
gov/dog/Pages/AlisoCanyon.aspx.

There are a number of cases pending filed by public and
private claimants against the operator, Southern California Gas
Company, and a number of bills were introduced in the legislature
to prohibit or further regulate underground gas storage. Addi-
tionally, special measures approved by state and federal regula-
tors have been implemented to ensure that sufficient gas deliver-
ability will be in place over the summer season in the Los Angeles
area. See Order Accepting Tariff Revisions, Subject to Condi-
tion, and Establishing a Technical Conference, In re Cal. Indep.
Sys. Operator Corp., 155 FERC ¶ 61,224 (2016) (No. ER16-
1649-000).

On July 8, 2016, the DOC released draft permanent regula-
tions that would establish more stringent construction and
operating standards as well as additional testing for underground
gas storage projects. See News Release, DOC, “State Seeks Public
Comment on Early Draft of Permanent Natural Gas Storage
Regulations” (July 8, 2016). The draft regulations are to replace
emergency rules that were adopted in response to the Aliso
Canyon gas leak. See Cal. Code Regs. tit. 14, § 1724.9. Similar to
provisions in the emergency rules, the draft regulations require
daily monitoring and inspections of gas storage well heads using
leak detection technologies such as infrared imaging. The
regulations also require mechanical integrity testing, including
maintaining an annual temperature and noise log as well as
conducting biannual casing wall thickness inspections. They also
provide for more stringent well construction standards and
require, at a minimum, the primary mechanical barrier to be
composed of tubing with packer and sub-surface safety valves.
Lastly, the draft regulations require detailed risk management and
emergency response plans that cover a broad array of issues, such
as well fires and blowouts, hazardous material spills, natural
disasters, leaks and well failures, and explosions. See News
Release, supra.

Two public workshops were held on the regulations in early
August 2016. The public comment period for the regulations was
scheduled to end on August 22, 2016. Id.

CALIFORNIA STATE LEGISLATURE ALTERS PERMITTING FOR

GEOPHYSICAL SURVEYS ON STATE LANDS

In October 2015, Governor Jerry Brown signed into law a bill
that alters permitting for geophysical surveys on state lands in
California. See Assembly Bill 1274, 2015 Cal. Legis. Serv. ch.
600 (codified at Cal. Pub. Res. Code § 6212.3). The law autho-

rizes the California State Lands Commission (SLC) to issue
permits for geophysical surveys on state lands under its jurisdic-
tion, subject to terms and conditions to ensure public safety and
protection of the environment. Cal. Pub. Res. Code § 6212.3(a).
The SLC is prohibited from requiring a permit where the geophys-
ical survey is “performed in support of dredging to maintain or
increase the depth of navigation channels, anchorages, or berthing
areas.” Id. § 6212.3(b). The SLC is directed to adopt regulations
to assist in implementing provisions concerning public safety and
protection of the environment. Id. § 6212.3(c). The SLC also is
authorized to engage in specified actions to promote compliance
with the permit requirements. Id. § 6212.3(d).

CALIFORNIA COURT OF APPEAL UPHOLDS INJUNCTION

AGAINST LANDOWNER WHO INTERFERED WITH A DISSOLVED

COMPANY’S OIL AND GAS OPERATIONS

In an unpublished opinion, the California Court of Appeal
upheld an injunction against a landowner for interfering with and
obstructing oil and gas operations occurring on the landowner’s
property. See C.R. Barnett, Inc. v. Brody, No. B261700, 2016 WL
878950 (Cal. Ct. App. Mar. 8, 2016) (unpublished). Patterson
Ranch Company (Patterson) sold land to the Tapo Mutual Water
Company but reserved the oil and gas rights to the land. Id. at *1.
Patterson later dissolved and a trustee for the company executed
an oil and gas lease assigning the oil and gas rights to the Federal
Oil Company (Federal). C.R. Barnett, Inc. (Barnett) acquired
Federal’s interest in the lease and operated three oil wells on the
property. Andrew and Kerry Brody purchased a subdivision of the
property where two of Barnett’s wells are located. Id. Believing
the wells released noxious chemicals in the air, Andrew Brody
disallowed access to a pumper of the oil well on the property,
changed the locks on the property, and prevented truck drivers
from entering the property to pick up and export the oil. Id. at *2.
The trial court granted Barnett’s application for a preliminary
injunction preventing the Brodys from interfering with Barnett’s
oil and gas operations. Id.

Despite the Brodys’ claims that the oil and gas lease from
Patterson was invalid because the company was dissolved, the
California Court of Appeal upheld the injunction. Id. at *4. The
court emphasized that Patterson’s nonuse of the oil and gas rights
for 40 years did not constitute “unequivocal and decisive acts
clearly showing an intention to abandon” the oil and gas rights. Id.
at *2. The court then highlighted that Patterson could lease the oil
and gas rights even after dissolution as the oil and gas rights were
“corporate asset[s] that ‘came into being’ and [were] acquired by
the corporation prior to its dissolution.” Id. at *3. Further, the
court noted that even if the Brodys were correct that Patterson’s
trustee could not lease the land, the Brodys lacked standing. Id.
The court noted that the Brodys were not parties to the original
transaction and their property would be equally burdened if the
rights were leased or sold to someone else. Id.

The court concluded that the injunction was proper due to
Barnett’s likelihood of success on the merits along with evidence
that the closure of the oil wells was causing serious financial
strain on Barnett. Id. at *3–4.
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IDAHO LEGISLATURE REVISES BONDS FOR MINING

RECLAMATION

The Idaho Legislature passed Senate Bill No. 1197 (SB
1197), 2016 Idaho Laws ch. 22 (amending Idaho Code Ann.
§§ 47-1509, -1512) (effective July 1, 2016), which amended
existing law regarding required reclamation activities and perfor-
mance bonds. Under the existing law, a hearing must be con-
ducted by the State Board of Land Commissioners (Board) when
the required reclamation bond is in excess of the statutory
threshold, unless waived by the operator in writing. See Idaho
Code Ann. § 47-1512(c). SB 1197 increased the threshold amount
from $2,500 per acre to $15,000 per acre. Id. Operators may also
request release of the bond when reclamation is completed, and
pursuant to SB 1197, if the Board denies the request it must notify
the operator in writing. Id. § 47-1512(h)(2).

OIL AND GAS COMMISSION TO REQUEST WELL PRODUCTION

RECORDS SOONER

On July 21, 2016, the Idaho Oil and Gas Conservation
Commission (Commission) voted to have the Idaho Department
of Lands (Department) propose legislation that would require
companies to report well production data in greater detail and
sooner than the current deadline of six months. See Associated
Press, “Idaho Officials Want Gas and Oil Production Records
Sooner,” Idaho Business Review (July 22, 2016). If the Depart-
ment completes the proposed text in time this fall, the Idaho
Legislature would consider the bill in its spring 2017 session. The
Commission also directed the Department to pursue membership
in the Interstate Oil and Gas Compact Commission. Idaho only
recently has qualified as a natural gas and oil producing state,
making it eligible. Id.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

THE LIFE AND TIMES OF OIL AND GAS TITLE: PROBATE,
DIVORCE, AND PARTITION

Carol and Rodney Einsel married in 1966. Rodney’s father
died testate in 1992 leaving his wife, Anna, oil and gas interests
for life with the remainder to Rodney and his two sisters. In 1993
Carol and Rodney divorced resulting in a journal entry stating
Carol would receive 40% “of the remainder interest of the
inheritance received by [Rodney] during the marriage, on the
condition that [Rodney] may opt to pay [Carol] the sum of
$22,500.00 within six (6) months of the date of hearing, in which
case [Rodney] shall receive all of the remainder interest.” Einsel
v. Einsel, 374 P.3d 612, 615–16 (Kan. 2016) (alterations in

original). Rodney did not exercise the option and the remainder
interest was ignored until 2008 when Anna died and the owners
of the remainder interest obtained their fee possessory interests.
In 2010 Carol filed a partition action to establish her interest in
the “remainder interest” Rodney acquired in 1992 while they were
married.

The district court held Carol did not have an ownership
interest in the property subject to the remainder. Instead, she was
entitled to a cash payment from Rodney of $27,521.18 that
reflected 40% of the present value of the remainder when the
divorce journal entry was made in 1994. Id. at 616. The court of
appeals reversed the district court, holding the journal entry gave
Carol an undivided interest in the remainder interest property. Id.
at 618. The supreme court agreed with the court of appeals,
holding the divorce journal entry awarded Carol 40% of the
remainder interest property as opposed to 40% of its value. Id. at
621.

The court also held the standard for review was not abuse of
discretion associated with a division in partition but rather de
novo review to determine the meaning of a written instrument: the
divorce journal entry. Id. at 619–20. The court directed that the
case be remanded to the district court to resolve issues associated
with the precise percentages at issue. Id. at 623.

COURT APPLIES “IMPLIED RESTRICTION” ANALYSIS TO

DETERMINE WHEN FEE CONVEYANCE TO RAILROAD

CREATES MERELY AN EASEMENT

An 1886 conveyance to the Chicago, Kansas and Nebraska
Railway Company had terms purporting to convey the fee to:

A strip of land, Three Hundred and Fifty (350) feet wide,
of which the center line of the route and line of the
Chicago Kansas and Nebraska Railway Company as the
same is now surveyed staked and located is the center,
being one hundred and seventy five feet each side of the
center line of said route, over, across and through the
following described tract of land, as said route and line
of said Railway passes through the same, to wit: [de-
scription of the properties the route passes over].

Jenkins v. Chi. Pac. Corp., 366 P.3d 664 (table), 2016 WL
463789, at *1 (Kan. Ct. App. 2016) (unpublished) (alteration in
original) (petition for review filed Mar. 7, 2016). In 2010 Sharron
Jenkins, the successor to the railroad, sought to quiet title to the
fee of 20 lots in the City of Holton that were encompassed by the
1886 conveyance. Id. at *2. The defendant occupants claimed
they owned the 20 lots because the railway only received an
easement through the 1886 conveyance. In Jenkins, the court held
the 1886 conveyance only conveyed an easement to the railway
and not a fee interest.

The court revisited the many Kansas cases on the subject but
found the case of Abercrombie v. Simmons, 81 P. 208 (Kan.
1905), most applicable. Abercrombie addressed the situation
where a deed, in the form of a fee conveyance, fails to contain
express language indicating it is to be used for right-of-way
purposes. If the face of the deed references a right-of-way use it
would clearly, under Kansas law, create only an easement, even
if it purports to convey the fee. See Stone v. U.S.D. No. 222, 91
P.3d 1194, 1203–04 (Kan. 2004). Kansas public policy in effect
prohibits granting strips of land in fee to railroads for right-of-way
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purposes. This policy is reflected in the basic rule that “in Kansas,
railroads take only an easement in strips taken for railroad right-
of-ways regardless of whether taken by condemnation or deed.”
Id. at 1198.

The absence of any reference to a right-of-way use is where
the Abercrombie analysis operates. Although no express right-of-
way language is contained in the conveyance, an “implied
restriction” can be imposed by the description of the granted
interest. The necessary implication is created by descriptions that
indicate, for example, the granted interest is “a strip of land”
measured from “the center line” of the route.

This implied restriction analysis was applied to the deed in
Abercrombie that conveyed lands “lying within fifty feet of the
center line of the main track of said railroad . . . .” Abercrombie,
81 P. at 209. In Harvest Queen Mill & Elevator Co. v. Sanders,
370 P.2d 419 (Kan. 1962), the right-of-way nature of the convey-
ance was established by the grant of a 150-foot strip of land to the
railroad company “for the purpose of . . . building constructing or
maintaining its roadbed or of maintaining its railroad.” Jenkins,
2016 WL 463789, at *6 (quoting Harvest Queen, 370 P.2d at
421)). In Abercrombie and Harvest Queen general language
showing a strip of land was being conveyed was sufficient to
deduce it was for right-of-way purposes, and therefore the railroad
received an easement, not the fee.

The Jenkins case is important because it properly applied the
Abercrombie analysis that the courts failed to properly apply in
Biery v. United States, 753 F.3d 1279 (Fed. Cir. 2014), on
subsequent appeal, 818 F.3d 704 (Fed. Cir. 2016). The Biery case
was reported in Vol. XXXII, No. 1 (2015) of this Newsletter.
Although the court in Jenkins attempted to distinguish the facts
regarding the Julia Fair deed that was the focus of Biery, that deed
was very similar to the Jenkins deed. The Jenkins court should
have just said that the U.S. Court of Appeals for the Federal
Circuit and the U.S. Court of Federal Claims failed to properly
apply the Abercrombie analysis to the Julia Fair deed. There is no
need to distinguish a case when the prior court got it wrong.

EQUITABLE ESTOPPEL USED TO AVOID STATUTE OF

LIMITATIONS ON MUTUAL MISTAKE CLAIM

In 2001 the owners of land in fee conveyed it to Ricky and
Viki Schmidt. Neither the sales contract nor the deed contained a
reservation or exception of the minerals. At the time the land was
subject to a producing oil and gas lease. From 2001 to 2012 all
royalties were paid to the seller of the land as opposed to the
Schmidts. In 2013 the seller sued to reform the 2001 deed for
mutual mistake. Kansas applies a five-year statute of limitations
to this sort of reformation claim with the cause of action accruing
when the alleged erroneous conveyance was made, in this case
2001. See Law v. Law Co. Building Assocs., 289 P.3d 1066,
1067–68 (Kan. 2012). However, the court held in Chamberlain v.
Schmidt, 366 P.3d 665, 2016 WL 563003 (Kan. Ct. App. 2016)
(unpublished), that the actions of the Schmidts equitably estopped
them from asserting the statute of limitations defense.

The evidence showed that the Schmidts had acknowledged to
third parties in 2002 that the minerals had been retained by the
sellers. Id. at *2. When in 2002 the Schmidts discovered their
deed did not contain any sort of exception, and the lessee in-
formed them they should take action to address the issue, they

failed to raise their claim—until 2013. Id. at *2–3. The court of
appeals affirmed the district court’s application of equitable
estoppel and its reformation of the deed to except the minerals and
grant them to the sellers. Id. at *9.

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

CONVEYANCE TO UNINCORPORATED ASSOCIATION DOES NOT

VEST TITLE IN THAT ASSOCIATION

In Next Step v. Redmon, 2016 ND 85, 879 N.W.2d 71, the
North Dakota Supreme Court adopted the common law rule that
an unincorporated association cannot hold title to real property,
at least in the absence of certain recognized exceptions to that
rule. There, The Next Step and Jamie Redmon both claimed
ownership of certain residential real property through separate
quitclaim deeds to the same property from a common grantor,
Daniel Foster, that Foster purportedly executed and delivered to
each party. Id. ¶ 2. The Next Step sued Redmon to quiet title to
the real property, and Redmon countered that the deed to The
Next Step was forged. Prior to ruling on a summary judgment
motion regarding the validity of the deed, the district court took
it upon itself to question whether an unincorporated association is
capable of holding title to real property in North Dakota.
Ultimately, the district court found that the common law rule
stated above prevented The Next Step from owning real property,
and it dismissed the case. Id. The supreme court agreed and found
that neither of two possible exceptions applied in that case.

The supreme court, first, accepted the Black’s Law Dictio-
nary definition of an “unincorporated association.” See id. ¶ 4
(“An unincorporated organization that is not a legal entity
separate from the persons who compose it.” (quoting Black’s Law
Dictionary 141 (9th ed. 2009))). The common law rule prohibit-
ing ownership of real property by an unincorporated association
was, thus, justified on the grounds that there was no identifiable,
responsible legal party holding the interest. Id. ¶¶ 4, 6. “Other-
wise, individuals would be able to conceal their identity and
escape liability flowing from property ownership by simply
holding property in the name of an unincorporated association.”
Id. ¶ 6.

Stopping short of adopting two exceptions recognized by
other jurisdictions, the supreme court found that those exceptions
did not apply in this case, and, thus, the court did not squarely
indicate whether the exceptions might apply under another set of
circumstances. First, the court rejected The Next Step’s argument
that the conveyance could be construed to vest the property in the
association’s members. Id. ¶¶ 8–9. It found that, for the exception
to apply, the association’s membership must be ascertainable. See
id. ¶ 8 (“the presence of identifiable trustees of the association
makes for a group that can take responsibility for the duties of
ownership, and that therefore possess the land in lieu of the
association” (quoting Edwards v. Burke, 2004 MT 350, ¶ 17, 102
P.3d 1271) (internal quotation marks omitted)); id. (“Without this
limitation of an ascertainable membership, the public, or even the
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members of the association, would not have notice or be cogni-
zant of who claimed ownership in a particular property.” (quoting
Motta v. Samuel Weiser, Inc., 768 F.2d 481, 486 (1st Cir. 1985))).
Here, the district court found that it was not able to ascertain
which individuals comprised the association or what their
individual roles were. Id. ¶ 9. Thus, the supreme court refused to
adopt the exception. Id.

Further, the supreme court recognized that other courts
have construed conveyances of real property to unincorporated
charitable associations to be held in trust. Id. ¶¶ 10–11. That
exception is based on the doctrine of cy pres and is meant to
effectuate the gift to charity so that the gift does not fail. Id. ¶ 10.
Here, there was no evidence of charitable intent, and the court
refused to adopt the exception. Id. ¶ 11.

The decision in Redmon cites as support North Dakota Title
Standards § 2-19, which states that “[a] conveyance to an unin-
corporated association does not vest title in such association.”
Redmon, 2016 ND 85, ¶ 4 (quoting N.D. Title Standards § 2-19
(N.D. State Bar Ass’n 2012)). However, neither the title standard
nor the Redmon decision provides much guidance as to the effect
of the common law rule. The court did not expressly articulate
whether the deed to The Next Step was void, although that
appears to be the effect of its decision. Redmon, who claimed title
through a separate deed from the same grantor, appears to
have acquired the property from the common grantor as a result
of the dismissal of the quiet title action. However, consider
those situations when a grantor conveys a real property interest
(including a mineral interest) to, and only to, what appears to be
an unincorporated, non-charitable association. Assuming it is
established that the grantee was, in fact, an unincorporated
association (and not a partnership, real estate investment trust, or
other entity capable of owning real property), the Redmon
decision would seem to suggest that any such conveyance was
void, such that the property interest remains vested in the grantor,
notwithstanding the apparent intent to convey the property. If so,
this fact may complicate many land titles, especially when the
disputed conveyance occurred early in the chain of title, and it
raises the question of whether the courts might find any other
possible exceptions, including others not discussed in Redmon, to
the potentially harsh general rule.

NORTH DAKOTA SUPREME COURT DISMISSES ACTION

SEEKING PAYMENT OF ROYALTIES ON FLARED GAS

Sarah Vogel, a mineral owner receiving royalties from oil and
gas produced and sold from the Elk USA 11-17H well, sought
declaratory relief and money damages from Marathon Oil
Company (Marathon) on behalf of herself and a class of similarly
situated mineral owners for Marathon’s failure to pay royalties on
flared gas. Vogel v. Marathon Oil Co., 2016 ND 104, ¶¶ 2, 3, 879
N.W.2d 471. Specifically, Vogel asserted that some of the gas
was flared in violation of N.D. Cent. Code § 38-08-06.4 (the
“Flaring Statute”), that she was entitled to recover damages under
the Flaring Statute, and that she was also entitled to damages for
common law claims of conversion and waste. Vogel, 2016 ND
104, ¶ 3. In addition, she sought to enforce payment of royalties
under the North Dakota Environmental Law Enforcement Act of
1975 (ELEA), N.D. Cent. Code ch. 32-40. Vogel, 2016 ND 104,
¶ 3. Finally, Vogel sought class certification on behalf of other
similarly situated royalty owners. Id. Marathon argued for dis-

missal of the complaint on the grounds that the Flaring Statute
does not provide either an express or implied private right of
action for damages based on a violation of the statute, that the
ELEA, likewise, does not create a private right of action for a
violation of the Flaring Statute, and that N.D. Cent. Code ch.
38-08 preempts any common law causes of action by providing
the exclusive remedy for alleged improper flaring. Vogel, 2016
ND 104, ¶ 4. Marathon further argued that the North Dakota
Industrial Commission (NDIC) has exclusive jurisdiction over
the matter and that Vogel failed to exhaust her administrative
remedies. Id. The district court sided with Marathon on, essen-
tially, all arguments and entered judgment dismissing the com-
plaint without prejudice. Id. ¶ 5. In a split decision, the North
Dakota Supreme Court affirmed the judgment.

The Flaring Statute provides, in relevant part:

1. As permitted under the rules of the [NDIC], gas
produced with crude oil from an oil well may be flared
during a one-year period from the date of first produc-
tion from the well.

2. After the time period in subsection 1, flaring of gas
from the well must cease . . . .

. . . .

4. For a well operated in violation of this section, the
producer shall pay royalties to royalty owners upon the
value of the flared gas and shall also pay gross produc-
tion tax on the flared gas at the rate imposed under
section 57-51-02.2.

5. The [NDIC] may enforce this section and, for each
well operator found to be in violation of the section, may
determine the value of flared gas for purposes of pay-
ment of royalties under this section and its determination
is final.

6. A producer may obtain an exemption from this section
from the [NDIC] upon application . . . .

N.D. Cent. Code § 38-08-06.4. Notwithstanding the language of
section 38-08-06.4(4), the majority found that chapter 38-08 does
not expressly provide for a private cause of action for damages
due to Flaring Statute violations, a point that Vogel did not appear
to substantially contest. Vogel, 2016 ND 104, ¶ 11. The majority
devoted more time to Vogel’s argument that the right was implied,
ultimately rejecting that argument as well. See id. ¶¶ 12–21.

Although the court applies a three-prong test for determining
whether a private cause of action should be implied (consisting of
(1) whether the class for whose special benefit the statute was
enacted includes the plaintiff, (2) whether there is an indication of
legislative intent to either create or deny a private cause of action,
and (3) whether an implied private right of action is consistent
with the underlying purposes of the legislative scheme), the
“ultimate issue” is whether the language of the statute, the statu-
tory structure, and/or other evidence suggests that the legislature
intended to create a private cause of action. Id. ¶ 12 (citing Trade
’N Post, L.L.C. v. World Duty Free Americas, Inc., 2001 ND 116,
¶ 13, 628 N.W.2d 707). In the end, the majority of the court found
that, even if Vogel was a member of the class for whose benefit
the statute was created (a point not contested by Marathon), a
private cause of action was not intended by the legislature. Id.
¶¶ 13–14. Chapter 38-08 “contains a comprehensive regulatory
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scheme” aimed at providing an administrative remedy for a
violation of the Flaring Act. Id. ¶ 14. “The [NDIC] ‘has continu-
ing jurisdiction and authority over all persons and property, public
and private, necessary to enforce effectively the provisions of
[chapter 38-08],’” id. ¶ 15 (quoting N.D. Cent. Code § 38-08-04),
and interested persons, including royalty owners, are authorized
to petition the NDIC for a determination of royalties on gas flared
in violation of the Flaring Statute, and may seek reconsideration
or appeal to the district court if they receive an adverse decision,
id. ¶¶ 15–16. This “comprehensive regulatory scheme is a strong
indication the legislature did not intend to provide other reme-
dies,” including a private right of action. Id. ¶ 17 (citing Trade ’N
Post, 2001 ND 116, ¶ 17). Moreover, the majority found that the
legislative history did not support Vogel’s claim of a private cause
of action. Id. ¶¶ 19–20.

The majority of the court also held that, “[a]lthough the
ELEA may provide a private right of action for a violation of [the
Flaring Statute], any remedies the ELEA provides are cumulative
and do not replace statutory or common law remedies.” Id. ¶ 25
(citing N.D. Cent. Code § 32-40-04 (the ELEA does not replace
statutory remedies)). The majority reasoned that, if a plaintiff is
allowed to bring an action in district court for violation of the
Flaring Statute before pursuing administrative remedies, the
ELEA would effective replace the statutory remedy. Id. The
regulatory scheme established under chapter 38-08 for addressing
flaring violations can be harmonized with the provisions of the
ELEA by construing the ELEA as a cumulative remedy that may
be pursued only if the NDIC fails or refuses to act. Id. ¶ 26.
Ultimately, the majority held that Vogel failed to exhaust her
administrative remedies, a prerequisite to making a claim in
court. Id. ¶ 42.

Moreover, the majority of the court found that common law
only applies in the absence of “express constitutional or statutory
declaration upon the subject.” Id. ¶ 30 (quoting Tarpo v. Bowman
Pub. Sch. Dist. No. 1, 232 N.W.2d 67, 70 (N.D. 1975)). Thus,
“statutory enactments take precedence over and govern conflicting
common law doctrines.” Id. (citing Finstad v. Ransom-Sargent
Water Users, Inc., 2014 ND 146, ¶ 12, 849 N.W.2d 165; Vandall
v. Trinity Hospitals, 2004 ND 47, ¶ 14, 676 N.W.2d 88). Here,
the legislature created a statutory right to royalties on gas flared
in violation of the Flaring Statute, and that statute “is designed to
cover the entire field relating to royalties for flared gas.” Id. ¶ 32.

In his concurring opinion, Chief Justice VandeWalle agreed
that any claim for royalties arising under the Flaring Statute must
be pursued before the NDIC, but he cautioned against a reading
of the majority’s opinion that might preclude a lessor from making
an appropriate claim against a lessee under a lease royalty clause
that required payment of royalties on flared gas. Id. ¶¶ 45, 47
(VandeWalle, J., concurring). In a dissenting opinion, however,
Justice Kapsner, citing precedent from Michigan and Minnesota
state environmental protection acts, argued that a proper claim
was asserted under the ELEA. Id. ¶ 52 (Kapsner, J., dissenting).
She argued that the majority’s holding effectively removes the
private enforcement power the ELEA was meant to bring.
Id. ¶ 53.

Nevertheless, in the end, the majority decision may effec-
tively preclude class actions relating to royalties on gas flared in
violation of the Flaring Statute, as individual disputes and claims

must be brought before the NDIC on a case-by-case basis. In
addition, the decision may impact other claims potentially to be
asserted under the ELEA, including actions for damages arising
from oil and produced water spills.

Editor’s Note: Members of the reporter’s law firm repre-
sented Marathon Oil Company in the Vogel case. 
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KINDER MORGAN’S RIGHT TO SURVEY FOR PIPELINE

EASEMENTS UPHELD BY OHIO COURT

In a case that could have important implications for pipeline
companies’ right to eminent domain in Ohio, the Fifth District
Court of Appeals in Kinder Morgan Cochin L.L.C. v. Simonson,
2016-Ohio-4647, 2016 WL 3522303 (5th Dist.), upheld the right
of Kinder Morgan Cochin LLC (Kinder Morgan) to survey for a
proposed pipeline. In response to new needs in its Canadian
market, Kinder Morgan proposed a new interstate pipeline system,
called “Utopia,” that would transport certain natural gas liquids
(NGL), ethane and propane, from Ohio to Canada. Id. ¶ 3. As part
of the development phase for the Utopia pipeline, Kinder Morgan
was required to obtain pipeline permits from the U.S. Army Corps
of Engineers and several other state and federal agencies. Id. ¶ 4.
These permits could not be granted by the relevant bodies until
Kinder Morgan completed certain surveys for every tract on the
proposed pipeline route. Id. ¶ 5. Please note that pursuant to Ohio
Rev. Code Ann. § 4905.03, as amended by Ohio Senate Bill 315
in 2012, an oil and gas pipeline company is not required to obtain
any permits from either the Ohio Power Siting Board or the Public
Utilities Commission of Ohio.

When Kinder Morgan asked for permission to survey his
property, Robert Simonson, the appellant, refused access to his
property and informed Kinder Morgan that it would have to seek
legal action to enter. Kinder Morgan, 2016-Ohio-4647, ¶¶ 6–7.
On October 30, 2015, Kinder Morgan filed a complaint seeking
an order granting it access to the appellant’s property to conduct
surveys, inspections, and examinations under Ohio Rev. Code
Ann. § 163.03 and for a temporary restraining order and injunc-
tions preventing the appellant from interfering with Kinder
Morgan’s access to the property. Kinder Morgan, 2016-Ohio-
4647, ¶ 8. On December 10, 2015, the trial court held in favor of
Kinder Morgan and found that: (1) Kinder Morgan is a common
carrier, (2) “petroleum” as used in Ohio Rev. Code Ann. § 1723.01
includes NGLs, and (3) the trial court did not need to determine
whether the proposed pipeline constitutes a public use in order to
allow Kinder Morgan access to survey pursuant to section 163.03.
Kinder Morgan, 2016-Ohio-4647, ¶ 11. On appeal, the appellant
challenged all three findings of the trial court. Id. ¶¶ 12–15.
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First, the appellant argued that the trial court erred in holding
that the term “petroleum” as used in section 1723.01 includes
NGLs such as ethane and propane. Id. ¶ 19. The Fifth District
disagreed with this assignment of error and upheld the determina-
tion of the trial court that the term petroleum as used in section
1723.01 includes the NGLs ethane and propane. Id. ¶ 28. In
making this determination the court looked to a previous decision
in which it found that that petroleum “included refined substances
and petroleum by-products, and was not limited to natural
substances.” Id. ¶ 20 (citing Ohio River Pipe Line LLC v. Henley,
761 N.E.2d 640 (Ohio Ct. App. 2001)). The court indicated that
Ohio Rev. Code ch. 1723 must be read as a whole and that the
statute does not distinguish between “oils” and “petroleum” but
rather uses them interchangeably. Id. Since these terms are not
defined in chapter 1723, the court reviewed other statutes and
found that Ohio Rev. Code Ann. §§ 3737.87(J) and 3746.01(L)
define these terms to include refined petroleum products. Kinder
Morgan, 2016-Ohio-4647, ¶¶ 22–24. The court also cited other
cases that construed the term “petroleum” to include petroleum
products and referenced undisputed testimony from the trial court
that within the petroleum pipeline industry the definition of
petroleum includes NGLs such as ethane and propane. Id.
¶¶ 25–26.

Second, the appellant argued that the trial court erred in
granting Kinder Morgan a permanent injunction because Kinder
Morgan is not a common carrier under Ohio law with regard to
the Utopia project at issue. Id. ¶ 30. The Fifth District disagreed
with this assignment of error, holding that the trial court did not
err in finding that Kinder Morgan is a common carrier. Id. ¶ 35.
Citing relevant case law the court found that “‘common carrier’ is
consistently defined as one who undertakes to transport persons
or property from place to place, for hire, and holds itself ‘out to
the public as ready and willing to serve the public indifferently.’”
Id. ¶ 33 (quoting Harper v. Agency Rent-A-Car, Inc., 905 F.2d
71, 73 (5th Cir. 1990)). “The fundamental test of common car-
riage is whether there is a public profession or holding out to
serve the public,” id. (quoting New England Transrail, LLC
Construction, Acquisition & Operation Exemption, STB Finance
Docket No. 34797, 2007 WL 1989841 (June 29, 2007)), because
“[t]he common carrier must hold ‘itself ready to serve the public
impartially to the limit of its capacity,’” id. (quoting 14 Ohio
Jur. 3d: Carriers § 1 (2016)). At trial, Kinder Morgan provided
testimony that the Utopia pipeline will be available for anyone
wanting to transport their petroleum products in it and presented
evidence that Kinder Morgan held an “open season” when anyone
could reserve capacity in the pipeline. Id. ¶ 34. The court found
that the evidence presented at trial supported the finding that
Kinder Morgan is a common carrier with regard to the Utopia
pipeline. Id. ¶ 35.

Third, the appellant argued that the trial court erred in failing
to determine whether Kinder Morgan’s proposed use of the
appellant’s property would constitute public use. Id. ¶ 37. The
Fifth District also disagreed with this assignment of error. Id.
Kinder Morgan’s actions were filed pursuant to sections 1723.01
and 163.03, which provide as set forth below:

If a company is organized . . . for transporting natural or
artificial gas, petroleum, coal or its derivatives, water, or
electricity, through tubing, pipes, or conduits, or by

means of wires, cables, or conduits; for storing, trans-
porting, or transmitting water, natural or artificial gas,
petroleum, or coal or its derivatives, or for generating
and transmitting electricity; then such company may
enter upon any private land to examine or survey lines
for its tubing, pipes, conduits, poles, and wires, . . . and
may appropriate so much of such land, or any right or
interest therein, as is deemed necessary for the laying
down or building of such tubing, conduits, pipes, dams,
poles, wires, reservoir, plant, powerhouse, storage yards,
wharves, bridges, workshops, receiving and delivery
structures or facilities, pumping stations, and any other
buildings, structures, appliances, or facilities necessary
to the purposes of such companies . . . .

Ohio Rev. Code Ann. § 1723.01.

Any agency may, upon the notice prescribed in this
section, prior to or subsequent to the filing of a petition
pursuant to section 163.05 of the Revised Code, enter
upon any lands, waters, and premises for the purpose of
making such surveys, soundings, drillings, appraisals,
and examinations as are necessary or proper for the
purpose of the agency under sections 163.01 to 163.22,
inclusive, of the Revised Code, and such entry shall not
constitute a trespass. Notice of such proposed entry shall
be given to the owner or the person in possession by
such means as are reasonably available not less than
forty-eight hours nor more than thirty days prior to the
date of such entry.

Id. § 163.03.

The court found that since Kinder Morgan is only at the
preliminary survey stage, public use and necessity did not yet
need to be determined. See Kinder Morgan, 2016-Ohio-4647,
¶ 41 (“No Petition to Appropriate has yet been filed, which is
when a hearing on ‘public use’ and ‘necessity’ would be deter-
mined.”).

This decision is important for Ohio landowners due to its
implications for Ohio eminent domain law. It is especially
significant since Kinder Morgan has recently filed a number of
lawsuits in several Ohio counties claiming the right to eminent
domain for the Utopia pipeline project. While this decision only
concerns the right to survey, the court held that Kinder Morgan is
a common carrier and that petroleum includes NGLs such as the
ethane and propane that will be transported through the Utopia
pipeline, satisfying two of the three elements Kinder Morgan
needs to be granted eminent domain authority under Ohio law.
Whether or not Kinder Morgan is granted eminent domain
authority will ultimately rest on whether courts outside the Fifth
District agree with this court’s analysis and whether the Utopia
project is determined to constitute a public use (the third element
required for eminent domain under Ohio law). However, this
decision was an important victory for pipeline companies hoping
to have eminent domain authority under Ohio law to install
pipelines transporting NGLs. The case did not involve a natural
gas pipeline, which is governed by the Natural Gas Act, 15 U.S.C.
§§ 717–717w.
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OHIO OIL AND GAS COMMISSION REVOCATION OF POOLING

ORDER AND DRILLING PERMIT UPHELD

In Ohio oil and gas operators seeking to drill a well must
apply for a drilling permit from the Chief of the Ohio Department
of Natural Resources, Division of Oil & Gas Resources Manage-
ment under Ohio Rev. Code Ann. § 1509.06. In order to meet the
mandatory minimum spacing requirements set forth in Ohio law,
oil and gas operators often need to pool landowners’ tracts in
order to form a drilling unit of sufficient size to meet the mini-
mum requirements. If an operator cannot meet the minimum size
requirements by agreeing with landowners to form a drilling unit
on a “just and equitable basis,” it may apply for a “mandatory
pooling order” from the Chief under Ohio Rev. Code Ann.
§ 1509.27. Decisions by the Chief are subject to appeal first to the
Ohio Oil and Gas Commission (Commission) pursuant to Ohio
Rev. Code Ann. § 1509.36. Any party adversely affected by an
order of the Commission may appeal to the Franklin County Court
of Common Pleas under Ohio Rev. Code Ann. § 1509.37.

In Simmers v. City of North Royalton, 2016-Ohio-3036, 2016
WL 2866405 (10th Dist.) the Tenth District Court of Appeals
upheld a decision by the Commission to revoke a pooling order
and drilling permit issued by the Chief. Since 2007, Cutter Oil Co.
(Cutter) had entered into a number of oil and gas leases with the
City of North Royalton (North Royalton), wherein North Royalton
had participated in at least 12 Cutter wells. Id. ¶ 4. Since 2008,
there had been at least three reported incidents related to these
wells, which presented safety concerns to North Royalton in-
cluding a steel rod being ejected in the vicinity of an elementary
school, a leak from a section of line resulting in oil entering a
municipal storm sewer, and a release of natural gas that resulted
in the evacuation of several residences. Id. ¶ 6.

On April 5, 2013, Cutter applied for a drilling permit and a
mandatory pooling order in order to drill an oil and gas well in an
urbanized area of North Royalton on a 24-acre unit that included
two unleased acres owned by North Royalton. Id. ¶ 7. If approved,
the well was slated to be the first horizontal well drilled within
North Royalton and the first horizontal well drilled by Cutter in
any location. Id. North Royalton unanimously rejected the pro-
posed lease. Id. ¶ 9. On December 10, 2013, the Chief issued a
mandatory pooling order to Cutter for the proposed well, which
North Royalton immediately appealed to the Commission to
determine whether Cutter’s negotiations with North Royalton
were conducted on a just and equitable basis. Id. ¶¶ 10–11.

The Commission found that the Chief, when approving the
mandatory pooling order, limited his evaluation to whether the
monetary offer to lease had been reasonable, and did not consider
the history between Cutter and North Royalton. Id. ¶ 12. While
the Commission found that the monetary consideration was
adequate (both by industry standards and as compared to that
offered to other landowners in the drilling unit), the Commission
disagreed with the Chief’s position that public safety concerns are
addressed through the permitting process and conditions placed
on any approved permit. Id. ¶¶ 12–13. Therefore, the Commission
found that the Chief’s evaluation was too limited to be considered
a reasonable determination that Cutter could not secure a lease on
a just and equitable basis. Id. ¶ 16.

Rather than conducting a reevaluation under the Commis-
sion’s findings, the Chief appealed to the Franklin County Court

of Common Pleas. Id. ¶ 17. “[T]he [trial] court noted that the ‘just
and equitable basis’ concept is not defined in a statute,” and
determined that “an owner-applicant like Cutter Oil must use all
reasonable efforts in lease negotiations, [including] both a
reasonable monetary offer and sufficient efforts to advise the other
landowners of the same,” and that “other considerations, not
simply economics, may also be important on a case-by-case
basis.” Id. The trial court ultimately found for North Royalton that
“it would be illogical to construe the law in a manner that ignored
potential safety issues, particularly where local government
property in an urban area is involved.” Id. ¶ 18. The Chief
appealed the trial court’s decision claiming it erred in holding the
Chief must consider safety considerations when issuing a manda-
tory pooling agreement, as those concerns are reviewed and
considered concurrently with the permit application process.
Id. ¶ 19.

On appeal the Tenth District held that the Commission and
the trial court did not abuse their discretion. Id. ¶ 43. The court
noted that “[i]t is the public policy of the state of Ohio to
encourage oil and gas production when the extraction of those
resources can be accomplished without undue threat of harm to
the health, safety and welfare of the citizens of Ohio.” Id. ¶ 29
(emphasis added) (quoting Newbury Twp. Bd. of Trustees v.
Lomak Petroleum (Ohio), Inc., 583 N.E.2d 302, 304 (Ohio
1992)). The court found that while the Chief was correct that an
application for a mandatory pooling order shall be accompanied
by an application for a drilling permit, id. ¶ 34, it also noted that

[t]he drilling permit process may not provide sufficient
protection to a municipality concerned about particular
safety issues, where the standard of proof for denial of
a permit is imminent danger, whereas the mandatory
pooling process allows for arms-length negotiations
between the parties on a just and equitable basis using all
reasonable efforts as contemplated by the statute and
prior commission precedent.

Id. ¶ 37. Therefore, the court held that an evaluation of mandatory
pooling may also consider safety concerns in addition to econom-
ics. See id. ¶ 40 (“In order to determine whether lease negotiations
were undertaken on a just and equitable basis, it may be necessary
to consider factors other than finances in order to understand the
impact of mandatory pooling on affected landowners.”). The court
set forth that the Chief should have considered more than just
lease compensation when evaluating the mandatory pooling order,
including the history of incidents between Cutter and North
Royalton, Cutter’s inexperience in horizontal wells, and concerns
raised at North Royalton’s public meeting. Id.

In the second assignment of error raised, the Chief claimed
that the trial court required the Chief to afford greater scrutiny to
mandatory pooling applications for pooling of municipal land. Id.
¶ 44. However, the court disagreed, holding that the lower court
merely required the Chief to review the specific facts on a case-
by-case basis as it should with any landowner, municipality or not.
Id. ¶ 45.

The significance of this decision, assuming it is not over-
turned on further appeal, will likely depend on how broadly it is
read and whether it guides the Chief’s analysis not just under
Ohio’s forced pooling statute at issue in the case, Ohio Rev. Code
Ann. § 1509.27, but also under Ohio’s forced unitization statute,
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id. § 1509.28. Section 1509.28 is the statute typically used when
oil and gas operators drilling horizontal wells in the Utica/Point
Pleasant Shale cannot form a unit based on voluntary agreement.
This decision could be significant for Ohio landowners if it causes
the Chief to consider a greater number of factors when deciding
whether to issue orders under section 1509.28.

HOUSE BILL 390 CONTAINS DEADLINE FOR UNITIZATION

DECISIONS INVOLVING LAND OWNED BY ODOT

Prior to the passing of House Bill 390 (HB 390), 131st Gen.
Assemb., Reg. Sess. (Ohio 2016), Ohio law contained no deadline
for when the Chief of the Ohio Department of Natural Resources,
Division of Oil & Gas Resources Management had to issue a
decision on an application for forced unitization under Ohio Rev.
Code Ann. § 1509.28. The Chief has been hesitant to issue orders
on applications that include unleased land owned by the Ohio
Department of Transportation (ODOT), meaning many such
application have been sitting stagnant for nearly two years.

To address this issue, the Ohio General Assembly enacted
HB 390, and Governor John Kasich signed it into law on June 28,
2016. Among other things, the bill enacted Ohio Rev. Code Ann.
§ 715.10 (effective June 28, 2016), which reads:

For each application submitted under section 1509.28 of
the Revised Code that encompasses a unit area for which
all or a portion of the mineral rights are owned by
[ODOT] and for which the Chief of the Division of Oil
and Gas Resources Management has held a hearing
before the effective date of this section, the Chief, not
later than forty-five days after the effective date of this
section, shall either issue an order denying or providing
for the unit operation of a pool or part of a pool. How-
ever, the applicant is not required to commence any unit
operations within twenty-four months of the effective
date of any order issued in accordance with this section.

Under this section, the Chief must issue orders with respect
to unitization applications involving ODOT land for which the
Chief held a hearing on the application prior to June 28, 2016,
either accepting or rejecting the application within 45 days from
that date. The application of this amendment will likely be limited
as it applies only to applications that include ODOT land and had
a hearing held prior to June 28, 2016. However, it should force
some action to be taken on the applications that have been sitting
stagnant.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

RIGHT TO PARTICIPATE IN FUTURE WELLS DRILLED UNDER

AN AMI PROVISION HELD TO VIOLATE THE RULE AGAINST

PERPETUITIES

In American Natural Resources, LLC v. Eagle Rock Energy
Partners, L.P. (ANR), 2016 OK 67, 374 P.3d 766, the Oklahoma
Supreme Court had before it whether a clause in an agreement
giving a limited liability company (LLC) the right to participate

in all future wells drilled on currently unleased properties violated
the rule against perpetuities and, further, whether an LLC is a life
in being for purposes of the rule. In this case, the defendants’
predecessor-in-interest, Encore Operating, L.P. (Encore), and
American Natural Resources, LLC (ANR) entered into a letter
agreement for the development of an area of mutual interest
(AMI) under which ANR assigned Encore leases within the AMI
in exchange for Encore drilling a test well together with other
consideration flowing to ANR including allowing ANR to
participate in all future wells drilled in the AMI at any time,
regardless of whether the parties had held a current lease on the
property to be drilled at the time of the execution of the agree-
ment. The defendants “became Encore’s successor in interest to
the agreement by acquiring Encore’s interest in the AMI.” Id. ¶ 2.

The provision of the agreement allowing ANR to participate
in future wells, referred to as the “Option Provision,” stipulated:
“In all subsequent wells within the AMI, ANR shall have the right
to participate in the prospect area with a twenty-five percent
(25%) working interest.” Id. ¶ 3. As time passed the defendants
drilled and completed 17 wells within the AMI without allowing
ANR to participate. Id. “ANR claimed damages for breach of
contract and for intentional interference with prospective eco-
nomic benefits, sought a declaration that it is entitled to partici-
pate in future wells in the AMI, and sought an accounting of all
expenses and revenues relating to the AMI since the date of the
agreement.” Id. ¶ 4. The defendants “filed a motion to dismiss for
failure to state a claim, urging that the rule against perpetuities
prevented ANR from enforcing the Option Provision.” Id. “ANR
responded that the rule against perpetuities . . . [did] not apply to
the Option Provision because oil and gas production is always of
limited duration.” Id. The trial court granted the defendants’
motion to dismiss. The Oklahoma Court of Civil Appeals affirmed
in part and reversed in part, following which the Oklahoma
Supreme Court granted the defendants’ petition for certiorari.
Id. ¶ 5.

The court noted that the rule against perpetuities was a part
of article II, section 32 of the Oklahoma Constitution, which
disallows perpetuities and monopolies, and that Melcher v. Camp,
435 P.2d 107 (Okla. 1967), held that this constitutional provision
“was an adoption of the common-law rule against perpetuities.”
ANR, 2016 OK 67, ¶ 7. The court stated the rule simply: “No
interest is good unless it must vest, if at all, not later than [21]
years after some life in being at the creation of the interest.” Id.
(quoting Melcher, 435 P.2d at 111).

After observing that the common law rule applies to property
rights but not contract rights that are entirely personal, id. ¶ 8, the
court rejected ANR’s assertion that the Option Provision fell
within the exception to the rule against perpetuities made in
Producers Oil Co. v. Gore, 1980 OK 62, 610 P.2d 772. In
Producers, the court held that the preferential right of purchase
provision contained in the typical form operating agreement did
not violate the rule against perpetuities, but fell within the
exception expressed in Melcher, section 395 of the Restatement
(First) of Property, and other treatises that “when an option to
purchase a fee is contained in a lease and is exercisable within the
terms of the leasehold, the interest impressed on the property is
not subject to the rule against perpetuities.” Producers, 610 P.2d
at 775 (citing Melcher, 435 P.2d at 115). The court viewed this
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exception to arise because “[m]ineral leases and their accompany-
ing operating agreements have built in duration.” Id. at 774.
However, unlike the preferential right in Producers, the right at
issue in ANR “does not expire when an existing lease expires, but
continues when new leases are executed with new wells drilled
thereon.” ANR, 2016 OK 67, ¶ 13. Thus, the court observed that
the Option Provision “would allow ANR to participate in future
wells if production ceased and then restarted under new leases and
new [operating agreements],” allowing the possibility for ANR to
participate in wells infinitum. Id. Therefore, it was subject to the
rule against perpetuities. Id.

ANR further asserted that a “life in being” includes entities
such as corporations and LLCs because they were generally
understood at the time of adoption of the Oklahoma Constitution
to be persons. Id. ¶ 15. However, the court rejected ANR’s
argument, noting that “[a]t common law, a corporation did not
qualify as a life in being.” Id. ¶ 16 (citing Restatement (First) of
Property § 374, cmt. h (1944)). The court further observed that
“[w]hen there is no measurable life in being, such as with a
corporation or an LLC, the ‘only definite period permitted by the
rule against perpetuities is a term not exceeding 21 years,’” id.
¶ 17 (quoting Melcher, 435 P.2d at 111), and, thus, “[a] provision
without a measurable life in being that vests or distributes after
twenty-one years violates the rule against perpetuities and is
void,” id.

ANR then argued that it be permitted to amend its petition to
show that it is a single-member LLC with a 30-year duration and
that as such, “the LLC should be disregarded as an entity for
purposes of the rule against perpetuities, just as it can be for
federal tax purposes.” Id. ¶ 18. The supreme court rejected this
argument, noting that under Oklahoma law pertaining to LLCs, an
LLC is “a legal entity separate from its owners,” and further
observed that “[w]hether an LLC is for a specific or perpetual
duration is not significant to its status as a separate entity.” Id.

ANR also urged that if the option provision is void under the
rule against perpetuities, it should be reformed under the provi-
sions of title 60, sections 75–77 of the 2011 Oklahoma Statutes,
permitting reformation in certain circumstances to avoid violation
of the rule. Id. ¶ 19. However, the court refused to consider this
argument, noting that it had been raised for the first time on
appeal. Id. ¶ 20.

COURT APPLIES EQUITABLE CONSIDERATIONS TO HOLD

WELL IS CAPABLE OF PRODUCING IN PAYING QUANTITIES

WHEN TURNED ON FOLLOWING AN EXTENDED PERIOD OF

NONPRODUCTION

Concorde Resources Corp. v. Williams Production Mid-
Continent Co., 2016 OK CIV APP 37, 2015 WL 11116921,
involved, among other issues, whether a well that lacked a
pipeline connection between 1990 and July 2008 was capable of
producing in paying quantities at the time the market became
available.

In Concorde, the well was shut in (and shut-in royalties were
paid) from 1982 to 2008, as no pipeline connection was available.
In 2008, the well was connected to a pipeline, and additional
equipment (a separator and a compressor) was installed to enable
the well to deliver gas to the pipeline so the gas could be sold.
Redbud E & P, Inc. (Redbud) challenged whether the well was

capable of production in paying quantities. Redbud argued that for
the well to qualify as such, the well must “produce in paying
quantities [when] the well is turned on, and it begins flowing,
without additional equipment or repair.” Id. ¶ 38 (quoting
Hydrocarbon Mgmt. v. Tracker Exploration, Inc., 861 S.W.2d
427, 434 (Tex. App.—Amarillo 1993)) (internal quotation marks
omitted). If the well was turned on and “did not flow, because of
mechanical problems or because the well needs rods, tubing, or
pumping equipment,” it was not capable of paying production. Id.
(quoting Hydrocarbon Mgmt., 861 S.W.2d at 434). However,
Concorde Resources Corporation (Concorde) argued that “the
replaced equipment did not affect the well’s ability to produce,
but was required for marketing and transportation . . . .” Id. ¶ 39.
Apparently it was undisputed that since beginning actual gas flows
into the pipeline, the well was capable of production in paying
quantities. The court considered the trial court’s finding that “‘it
would be foolish’ to purchase the separator and compressor only
to have them deteriorate while waiting for a market for the
gas . . . .” Id. ¶ 44.

There was also a dispute as to whether water was produced
when the well was turned on and how it factored into the well’s
paying quantities status. However, Concorde claimed that “the
well was not ‘loaded’ with water and such water that was pro-
duced was a natural condition associated with gas production.” Id.
¶ 48. While noting the factual dispute, the court concluded that,
at worst, the evidence for Concorde “showed that when the well
was ‘turned on’ [it] experienced a temporary, easily corrected
impediment to production,” which was promptly rectified by
installing equipment that Concorde maintained was unrelated to
production. Id. ¶ 50. The court finally reasoned that because it
would have been foolish to install equipment prior to connection
to a pipeline, “it follow[ed] that an equitable consideration
[would] allow a reasonable time to test and repair or replace
equipment after so long a period [of nonproduction] as here.”
Id. ¶ 52.

The court concluded that

a determination of whether a well is “capable of produc-
ing in paying quantities” involves equitable consider-
ations conducted on a case-by-case basis. Looking at the
status of a well at a precise moment in time might
overlook rational explanations of whether a well is, or is
not, capable of producing in paying quantities.

Id. ¶ 53. The court found that the trial court had examined the
facts pertinent to the well in accordance with this criteria and that
the trial court’s conclusion that the well was capable of producing
in paying quantities was not clearly against the weight of the
evidence or contrary to law. Id. ¶ 54.

EMERGENCY POWERS CONFERRED UPON OKLAHOMA

CORPORATION COMMISSION

Okla. Stat. tit. 17, § 52, which confers exclusive jurisdiction
upon the Oklahoma Corporation Commission (OCC) relating to
the oil and gas industry, was amended by House Bill 3158, 2016
Okla. Sess. Law Serv. ch. 77 (adding Okla. Stat. tit. 17, § 52(D))
(effective Apr. 18, 2016), to include a new provision conferring
upon the OCC extraordinary authority involving so-called
“emergency situations having potentially critical environmental or
public safety impact and resulting from activities within its juris-
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diction . . . .” Okla. Stat. tit. 17, § 52(D). The OCC is granted
authority to “take whatever action is necessary, without notice and
hearing, . . . to promptly respond to the emergency.” Id. Other
than this grant of authority, the statute does not further delineate
what actions are envisioned by this grant.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A M I E  L .  C O U R T N E Y

—  R E P O R T E R S  —

PENNSYLVANIA RECEIVES FEDERAL FUNDING FOR

ABANDONED MINE LANDS PILOT PROGRAM

The Department of the Interior, Environment, and Related
Agencies Appropriations Act, 2016, Pub. L. No. 114-113, div. G,
tit. I, 129 Stat. 2242 (2015), provided for $90 million in funds to
the three Appalachian states with the greatest amount of unfunded
needs for reclamation of abandoned mine lands (AML), known as
the “AML Pilot Program.” A House Report accompanying the Act
required the three states to provide a list of eligible AML projects
to the Office of Surface Mining Reclamation and Enforcement
(OSMRE). H.R. Rep. No. 114-170, at 36 (2015). OSMRE
approved the Commonwealth’s AML Pilot Program grant
application on June 6, 2016, and on July 15, 2016, Pennsylvania
Governor Tom Wolf announced that $30 million of the $90
million in funds was awarded to the Commonwealth to reclaim
AML in 10 Pennsylvania counties. See Press Release, Governor
Tom Wolf, “Governor Wolf Announces $30 Million for Aban-
doned Mine Reclamation Projects” (July 15, 2016). The Pennsyl-
vania Department of Environmental Protection’s (PADEP) Office
of Active and Abandoned Mine Operations recently published
information regarding its implementation of the AML Pilot
Program. See PowerPoint Presentation, PADEP Office of Active
and Abandoned Mine Operations, “$30 Million AML Pilot
Program: DEP’s Plan for Implementing the AML Pilot Program
in Pennsylvania” (July 14, 2016) (AML Pilot Program Plan).
Fourteen projects (8 bituminous sites and 6 anthracite sites)
throughout the state were selected for the AML Pilot Program as
a way to begin to explore ways to restore coal sites for reuse.
Id. at 6.

More specifically, Pennsylvania’s AML Pilot Program’s
funds will be used “for the reclamation of abandoned mine lands
in conjunction with economic and community development and
reuse goals.” Id. at 3 (quoting H.R. Rep. No. 114-170, at 36). The
projects selected include surface mine reclamation, acid mine
treatment, water supply replacement, and coal refuse pile and
underground mine fire remediation. See Press Release, supra. The
projected environmental and economic benefits of the projects
include new or upgraded water supplies, a restoration of public
lands, improvement in stream water quality, and increased tourism
through public trail development. Id.

On August 4, 2016, U.S. Department of the Interior Secre-
tary Sally Jewell and acting PADEP Secretary Patrick McDonnell
spoke at the Ehrenfeld Coal Pile Remediation Project site in
Cambria County. See News Release, PADEP, “U.S. Interior

Secretary Sally Jewell and Acting DEP Secretary Patrick
McDonnell Lead DEP Kick-Off Event for Ehrenfeld Coal Pile
Remediation Project” (Aug. 1, 2016). The project will create
approximately 40 jobs and remove 3.2 million tons of coal refuse.
See AML Pilot Program Plan, supra, at 14–15. The reclaimed
land will provide for parking areas with access to nearby trails and
for possible future industrial and residential development. Id.

On a related note, in May 2016 the Commonwealth an-
nounced certain projects to receive funding from PADEP for the
protection of water resources. See News Release, PADEP, “Wolf
Administration Investing $25.1 Million in Projects to Protect and
Improve Pennsylvania Water Resources” (May 18, 2016). Four of
the selected projects received funding from the Acid Mine
Drainage (AMD) Set Aside Program, which is funded by the
Surface Mining Conservation and Reclamation Act, 52 Pa. Stat.
§§ 1396.1–.19b. The funding is provided to assist in the abate-
ment of AMD.

UPDATE ON PENNSYLVANIA’S IMPLEMENTATION OF EPA’S

CLEAN POWER PLAN RULE

As previously reported in Vol. XXXIII, No. 1 (2016) of this
Newsletter, the Pennsylvania Department of Environmental
Protection (PADEP) had proposed a timeline for the Common-
wealth’s implementation of the U.S. Environmental Protection
Agency’s (EPA) final rule directed at carbon emissions at existing
fossil fuel power plants (PA State Plan). See Carbon Pollution
Emission Guidelines for Existing Stationary Sources: Electric
Utility Generating Units, 80 Fed. Reg. 64,662 (Oct. 23, 2015) (to
be codified at 40 C.F.R. pt. 60) (Clean Power Plan). This timeline
indicated that Pennsylvania planned to submit its final plan to
meet the state-specific requirements identified by the EPA for
greenhouse gas emissions by September 2016. In February 2016,
the U.S. Supreme Court stayed the Clean Power Plan. See West
Virginia v. EPA, 136 S. Ct. 1000 (2016). As previously reported
in Vol. XXXII, No. 2 (2015) of this Newsletter, the Pennsylvania
Greenhouse Gas Regulation Implementation Act (Act 175 of
2014), 71 Pa. Stat. §§ 1362.1–.4, granted the Pennsylvania
legislature the opportunity to approve or disapprove the PA State
Plan. On June 23, 2016, Governor Tom Wolf signed Act 57 of
2016 into law, which amends the procedures set out in Act 175 of
2014. See S. 1195, 2016 Pa. Legis. Serv. Act 2016-57 (amending
71 Pa. Stat. §§ 1362.2, .4) (effective June 23, 2016).

Act 57 of 2016 amends Act 175 of 2014 by modifying the
General Assembly’s approval requirements for submission of the
PA State Plan. 71 Pa. Stat. § 1362.4. Act 57 of 2016 requires
PADEP to submit the PA State Plan to the General Assembly for
approval not less than 100 calendar days prior to PADEP’s
submittal of the PA State Plan to the EPA and also mandates that
the PA State Plan be referred to the Environmental Resources and
Energy Committee of both the Senate and House (Standing
Committees) the next legislative day. Id. § 1362.4(a), (b)(2).
Additionally, the Standing Committees must consider the PA
State Plan within 10 legislative days, and the Senate and House
must do so within 20 legislative days after consideration by the
Standing Committees. Id. § 1362.4(b)(2.1), (3). If the time frames
described above cannot be met before the EPA deadline for
submittal of state plans, PADEP must request a two-year exten-
sion from the EPA for submittal of the PA State Plan. Id.
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§ 1362.4(b.1). If the General Assembly approves the PA State
Plan, PADEP can submit the plan to the EPA. Id. § 1362.4(c).
However, if either the House or Senate disapproves the PA State
Plan, the plan cannot be submitted to the EPA. Id. § 1362.4(d). If
this occurs, PADEP must then modify the PA State Plan, open a
public comment period for no less than 180 calendar days
(including at least four public hearings throughout the state),
resubmit the plan to the General Assembly within 60 calendar
days of close of the public comment period, and, if necessary,
request an extension from the EPA. Id. The PA State Plan will be
deemed approved should the Standing Committees, House, or
Senate not vote on the plan at least 14 days prior to the submis-
sion deadline provided in federal regulations or within 60 days of
the deadline extension provided by the EPA. Id. § 1362.4(e).
Lastly, Act 57 of 2016 provides that the PA State Plan will not be
submitted until after expiration of the stay issued by the U.S.
Supreme Court in West Virginia v. EPA. Id. § 1362.4(g).

PADEP ISSUES 2016 DRAFT INTEGRATED WATER QUALITY

MONITORING AND ASSESSMENT REPORT

Section 303(d) of the Clean Water Act, 33 U.S.C. § 1313(d),
requires states to biennially identify waters that do not meet
established water quality standards and those waters that currently
meet water quality standards but may exceed it in the next two-
year U.S. Environmental Protection Agency reporting cycle. On
July 30, 2016, the Pennsylvania Department of Environmental
Protection (PADEP) published a draft report in which the Com-
monwealth assessed the status of its surface waters, particularly
those waters not attaining designated and existing uses. See
PADEP, “2016 Draft Pennsylvania Integrated Water Quality
Monitoring and Assessment Report” (July 30, 2016) (Water
Quality Report). Those waters are proposed to be designated as
“impaired.” In the Water Quality Report, PADEP identifies acid
mine drainage as one of most significant impairment issues in the
state. See id. at 17. PADEP is accepting public comments on the
Water Quality Report through September 12, 2016. See 2016
Draft Integrated Water Quality Monitoring and Assessment
Report; Availability for Public Comment, 46 Pa. Bull. 4264
(July 30, 2016).

PADEP STAFFING CHANGE

A key change to the leadership of the Pennsylvania Depart-
ment of Environmental Protection (PADEP) was announced in
late spring 2016. On May 20, 2016, Pennsylvania Governor Tom
Wolf accepted the resignation of PADEP Secretary John Quigley.
Patrick McDonnell, who was most recently the director of policy
for PADEP, has been named Acting Secretary. McDonnell has
worked with PADEP in a variety of roles, as well as working as
the executive policy manager for a former commissioner with the
Pennsylvania Public Utility Commission. See Press Release,
Governor Tom Wolf, “Wolf Administration Provides Personnel
Update at DEP” (May 20, 2016).

P E N N S Y L V A N I A  —  
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PENNSYLVANIA SUPREME COURT HOLDS 1935 TAX SALE

EXTINGUISHED A PREVIOUS TITLE

On July 19, 2016, in a 5-0 decision, the Supreme Court of
Pennsylvania published a decision with a very limited application
to a subset of cases involving quiet title actions for formerly
unseated or unimproved land sold at a tax sale prior to 1947. See
Herder Spring Hunting Club v. Keller, No. 5 MAP 2015, 2016
WL 3909038 (Pa. July 19, 2016). Ultimately, the Supreme Court
of Pennsylvania would affirm the superior court and hold that the
1935 tax sale resulted in the transfer of the entire property at
issue, including both the surface and subsurface estates. Id. at *16;
see Herder Spring Hunting Club v. Keller, 93 A.3d 465 (Pa.
Super. Ct. 2014); see also Vol. XXXI, No. 3 (2014) of this
Newsletter.

The property at issue, the Eleanor Siddons Warrant, was
purchased by the appellants’ ancestors, Harry and Anna Keller, at
a tax sale in 1894. Id. at *1. “In 1899, the Kellers sold the surface
rights to Isaac Beck, Isaiah Beck, and James Fisher (Becks),
reserving the subsurface rights to themselves through an extensive
reservation that indisputably covered the natural gas at issue . . . .”
Id. Neither the Kellers nor the Becks recorded or informed the
county commissioner of their reservation of rights. Id. “[T]he
Centre County Commissioners acquired the property via a
treasurer’s sale in November 1935 as a result of unpaid taxes and
the lack of a bidder offering the upset price at a public tax sale.”
Id. The Centre County Commissioners held the property until
1941, when the property was sold. Id. The property was sold to
appellee Herder Spring Hunting Club (Herder Spring) in 1959,
subject to all exceptions and reservations as contained in the chain
of title. Id. at *2. However, the 1959 deed did not specify the
Kellers’ reservation. Id.

In 2008, Herder Spring filed a complaint to quiet title,
asserting that the 1935 tax sale extinguished the Kellers’ 1899
reservation of subsurface rights. Id. On cross motions for sum-
mary judgment, the trial court held that Herder Spring’s predeces-
sor in interest only purchased the assessed surface estate at the tax
sale. Id. at *4. On appeal, the superior court reversed and re-
manded to award subsurface rights to Herder Spring. Id. The
appellants appealed the superior court’s reversal to the Supreme
Court of Pennsylvania.

In affirming the superior court, the supreme court held that a
1935 tax sale of unseated property, which was subject to an
unreported 1899 severance, was a conveyance of both the surface
and subsurface estate. Id. at *13. If neither the Kellers nor the
Becks reported the transfer, the Centre County Commissioners
would not have been aware of the Kellers’ alleged reservation
and, therefore, would have assessed and taxed the Eleanor
Siddons Warrant in its entirety. Id. Since the taxes were assessed
against the property as a whole, and none of the owners paid the
tax, the property was sold as a whole to satisfy the tax. Id. at *15.
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In addition, as neither the Kellers nor the surface owners chal-
lenged the assessment or tax sale and failed to redeem the
property within two years, their title was extinguished, allowing
the entire Eleanor Siddons Warrant to be sold in 1941. Id. at *16.

Importantly, the Supreme Court of Pennsylvania recognized
limitations to its decision, including that it would not (1) “govern
those tax sales which specified whether the assessment involved
the surface or the mineral rights,” (2) “apply to tax sales where the
severance occurred after the tax assessment,” or (3) “apply where
owners can meet the adverse possession standard.” Id. at *19.

LESSEE CONTRACTUALLY OBLIGATED TO PAY BONUS

DRAFTS

On July 15, 2016, the U.S. District Court for the Middle
District of Pennsylvania held that SWEPI, LP (SWEPI) breached
its contractual obligations to the plaintiff-landowners and was
obligated to pay bonuses under an oil and gas lease that it had
surrendered prior to a 90-day title verification period. See
Masciantonio v. SWEPI LP, No. 4:13-cv-00797, 2016 WL
3856122 (M.D. Pa. July 15, 2016).

In November 2011, the plaintiffs executed the lease, the
addendum thereto, and a memorandum of lease. Id. at *3. The
leases were substantively identical with a primary term of five
years and a surrender clause that would authorize SWEPI to
surrender the lease at any time. Id. Additionally, the addendum
discussed SWEPI’s bonus payment obligation, stating:

In consideration for the attached paid-up Oil and Gas
Lease, Lessee hereby agrees to pay Lessor: four thou-
sand and 00/100 dollars ($4,000.00) per net mineral
acre. Payment shall be due within ninety (90) banking
days of the Lessor presenting the Bank Draft to the
financial institution of his/her/their choosing. All pay-
ment obligations are subject to title verification by
Lessee. Said title verification shall be completed within
the aforementioned ninety (90) banking day period.

Id. In early 2012, the parties executed amendments reflecting
the actual leased acreage of 1,036 acres and SWEPI presented
the plaintiffs with appropriate bank drafts. Id. at *4. In April
2012, within the 90-day title verification period, SWEPI decided
to execute surrenders of the plaintiffs’ leases and canceled the
bank drafts. Id. at *5. The plaintiffs filed a breach of contract
lawsuit on March 27, 2013, based upon their assertion that the
obligation to pay the bonuses accrued immediately upon the
execution of the agreements and was not voidable based on
SWEPI’s surrender. Id.

The district court ultimately found the plaintiffs’ proposed
interpretation persuasive. Id. at *13. While SWEPI claimed that
the leases should be deemed ineffective because the consideration
(bonus payment) was never provided and that the condition
precedent prevented the lease from going into effect unless and
until SWEPI verified the title to the property, the district court
explained that the leases contained effective consideration through
a promise to perform and that the condition precedent did not
impact formation, merely performance. Id. at *7–9. The district
court also found SWEPI’s contract interpretation was incorrect as
“neither industry custom nor case law support[ed] SWEPI’s

circumventive interpretation of the parties’ lease agreements.”
Id. at *17.

Furthermore, in determining that the lease documents clearly
expressed that SWEPI could only refuse to honor the bonus
drafts if it found a title defect, the district court considered and
denied SWEPI’s interpretation of “title verification.” Id. at *18.
The district court was unwilling to expand the definition of
title verification to “title examination,” which would include the
factors of geohazards existence or competitor activity. Id. Since
there were no disputed facts concerning the plaintiffs’ title to the
leased property, and no defects were asserted, the district court
held that the plaintiffs were contractually entitled to the bonus
payments. Id. at *20.

EXTENSION PAYMENT TO PRIOR OWNER SUFFICIENT TO

EXTEND LEASE WHERE NO NOTIFICATION OF CHANGE IN

OWNERSHIP PROVIDED

Despite the failure of the defendants and the prior parties-in-
interest to the lease to ever record the lease at issue, the U.S.
District Court for the Middle District of Pennsylvania held that the
defendants properly extended the term of the lease by tendering
an extension payment to the prior owner of the property since the
defendants were never notified of the change in the property’s
ownership. See Montrose Hillbillies II, LLP v. WPX Energy
Keystone, LLP, No. 3:14-cv-02264, 2016 WL 2937504 (M.D. Pa.
May 20, 2016).

On July 30, 2007, Florence Simons entered into a paid-up oil
and gas lease with Elexco Land Services, Inc. (Elexco) for 77.2
acres in Susquehanna County, Pennsylvania. Id. at *2. The lease
contained a primary term of five years, an extension of the
primary term provision, and change-of-ownership language with
a specific notification procedure. Id. Although the original parties
did not record the lease, Simons and Elexco executed and
recorded a memorandum of lease in September 2007. Id. Subse-
quently, the parties assigned their interests in the lease, with
Simons selling the property to Montrose Hillbillies II, LLP
(Montrose Hillbillies), “under and subject to” the lease. Id. at *3.
Prior to expiration of the preliminary five-year term, and in
accordance with the lease, the lessee’s successor-in-interest
provided Simons with the lease extension payment. Id.

On February 23, 2015, Montrose Hillbillies, the present
owner of the property, filed an amended complaint to quiet title
and for declaratory judgment that the lease extension was not
binding. Id. Montrose Hillbillies contended that its failure to
provide notice of change of ownership and other contractual terms
were irrelevant because it had inadequate notice regarding the
terms of the lease and because the extension payment was
improperly tendered to Simons. Id. at *1. Specifically, Montrose
Hillbillies asserted that the recorded memorandum of lease did not
provide all of the necessary contractual provisions and terms and,
therefore, as a bona fide purchaser without constructive notice of
the unrecorded provisions, it was entitled to rely solely on the
recorded memorandum of lease. Id. at *5.

The district court disagreed and held that pursuant to the
undisputed facts, Montrose Hillbillies was on notice regarding the
existence of the lease through the recorded memorandum of lease
and its purchase agreement with Simons, which expressly referred
to the lease. Id. at *6–7. As such, under Commonwealth law,
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Montrose Hillbillies had a duty to reasonably investigate the title
of the property. Id. at *7. Since Montrose Hillbillies failed to
provide any indication to the lessees that ownership had been
transferred, the defendants were entitled to extend the lease
through an extension payment to the original owner. Id.

THIRD CIRCUIT AFFIRMS MOTIONS TO INTERVENE IN

CONSTITUTIONAL VALIDITY OF LOCAL ORDINANCE DISPUTE

On July 27, 2016, the U.S. Court of Appeals for the Third
Circuit affirmed the U.S. District Court for the Western District
of Pennsylvania’s prior denial of the motions to intervene of the
appellants, East Run Hellbenders Society, Inc. (Hellbenders) and
Little Mahoning Watershed (Watershed). See Pa. Gen. Energy
Co. v. Grant Twp., No. 15-3770, 2016 WL 4011144 (3d Cir.
July 27, 2016) (unreported), aff’g No. 1:14-cv-00209, 2015 WL
6002163 (W.D. Pa. Oct. 14, 2015); see also Vol. XXXII, No. 4
(2015) of this Newsletter.

On appeal, the appellants challenged the burden to overcome
the presumption of adequacy and whether they had, in fact,
demonstrated that an inadequacy of representation existed. Pa.
Gen. Elec., 2016 WL 4011144, at *2. The Third Circuit deter-
mined that the district court correctly applied the “compelling
showing” burden to overcome the presumption that where one
party is a government entity charged by law with representing the
interests of the applicant for intervention, the government entity’s
representation is adequate. Id. The Third Circuit also recognized
that there was a significant overlap between the government entity
and the appellants, including the same legal interests, representa-
tion, and pleadings. Id. at *3.

Additionally, the Third Circuit denied the appellants’ argu-
ment that the language of the local ordinance at issue provided the
appellants with an unconditional right to intervene. Id. at *4.
Simply, the Third Circuit noted that absent a federal statute
conferring such a right, a party’s right to intervention is subject to
Fed. R. Civ. P. 24(a)(2). Pa. Gen. Elec., 2016 WL 4011144,
at *4.

OIL AND GAS LEASE AND PIPELINE RIGHT-OF-WAY

AGREEMENT DETERMINED SEPARATE AGREEMENTS

On May 5, 2016, the U.S. District Court for the Middle
District of Pennsylvania held that, based on the express language
therein and the parties’ course of dealings, a 2010 right-of-way
agreement and addendum did not incorporate the 2008 oil and gas
lease, which limited the construction of pipeline to be used only
to transfer oil and/or gas from one or more wells drilled on the
property. See Camp Ne’er Too Late, LP v. SWEPI, LP, No. 4:14-
cv-01715, 2016 WL 2594186 (M.D. Pa. May 5, 2016).

In 2008, Ne’er Too Late Lodge and defendant SWEPI, LP’s
(SWEPI) predecessor-in-interest, East Resources, Inc. (East
Resources), executed a paid-up oil and gas lease, in which Ne’er
Too Late Lodge received an up-front payment of $287,500 and
would receive a royalty payment of one-eighth of the proceeds
realized by East Resources through its sale of natural gas ex-
tracted from the property. Id. at *2. The 2008 lease did not require
the drilling of any number of wells, but did include an addendum
paragraph that restricted East Resources from constructing
pipeline on the leased property unless that pipeline transported
“domestic” or “native” gas.” Id. In 2009 and 2010, the parties

negotiated and executed two right-of-way agreements to construct
a pipeline capable of transporting non-native gas. Id. at *3.
Specifically at issue sub judice was the 2010 right-of-way
agreement, which included an initial introductory paragraph that
stated:

If any of the following provisions conflict with or are
inconsistent with any of the printed provisions or terms
of the Right of Way Agreement or Original Oil and Gas
Lease and Addendum the following provisions, and the
non conflicting terms of the Original Oil and Gas Lease
and its Addendum, shall control and be deemed to
supersede the printed terms of the Right of Way Agree-
ment.

Id. at *6.

In 2011, after SWEPI had acquired the rights to the 2008
lease and right-of-way agreements, SWEPI and the plaintiff
entered into an amendment to expand the width of the 2010 right-
of-way. Id. at *8. “By October 1, 2012, the pipeline project was
complete and only non-native gas was flowing through the
pipeline.” Id. at *9. Moreover, the only well on the property had
been shut in and was not connected to the pipeline. Id. Nonethe-
less, on July 30, 2014, the plaintiff initiated the lawsuit seeking
injunctive and monetary relief for alleged breach of contract.
Id. at *10.

On cross-motions for summary judgment, the district court
held that no genuine dispute over material fact existed as the 2010
right-of-way agreement unambiguously failed to incorporate the
limiting language of the 2008 lease and addendum. Id. at *11. The
district court recognized that the 2008 lease and addendum was
intended to function as a distinct and separate agreement from the
2010 right-of-way agreement and addendum. Id. at *20. Specifi-
cally, the agreements were a result of several temporally distinct
sets of negotiations, involved several forms of consideration paid,
and resulted in separate agreements with integration clauses. Id.
Furthermore, the district court determined that the initial introduc-
tory paragraph in the 2010 right-of-way and addendum was
unambiguous, and that the only viable interpretation of the
introductory paragraph was that where a conflict exists between
a term in the lease or right-of-way agreement and a term in the
right-of-way agreement’s addendum, then the conflicting provi-
sion of the addendum would supersede the conflicted term of the
right-of-way agreement. Id. at *21.

In addition, the district court recognized that the plaintiff’s
course of conduct and dealing was sufficient to conclude that it
waived any expectation or right it had preserved the domestic gas
limitation in its subsequent dealings with SWEPI and, therefore,
was estopped from asserting such a claim. Id. at *24.

PARTICIPATION AGREEMENT FORUM SELECTION CLAUSE

ENFORCED IN LAWSUITS INVOLVING JOINT OPERATING

AGREEMENTS

In a split, unpublished opinion, the Superior Court of Penn-
sylvania reversed the trial court’s overruling of Tanglewood
Exploration LLC and Vantage Energy Appalachia, LLC’s (collec-
tively, Tanglewood) preliminary objections to venue. See Big &
Little Oil, LLC v. Tanglewood Exploration LLC, No. 1813 WDA
2014, slip op. (Pa. Super. Ct. July 25, 2016).
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Tanglewood entered into joint operating agreements (JOA)
and participation agreements (PA) with certain mineral rights
owners and investors (Participants), the majority of whom are
from Pennsylvania. Id. at 2. The PAs incorporate by reference and
attach the JOAs as an exhibit. Id. The PAs contain express
contractual language that states: “No proceeding related directly
or indirectly to this Agreement shall be commenced, prosecuted
or continued in any court other than the courts of the State of
Texas located in the county of Tarrant.” Id. (emphasis omitted).
The PAs also include an integration clause. Id.

In 2014, Participants filed their complaint in Washington
County, Pennsylvania, alleging breach of contract, unjust enrich-
ment, and fraud, and seeking declaratory relief under the JOAs.
Id. at 3–4. In response, “Tanglewood filed preliminary objections
to venue, asserting that the forum selection clause in the PAs
governed and mandated that all actions must be maintained in
Tarrant County, Texas.” Id. at 4. The trial court overruled
Tanglewood’s preliminary objections, and Tanglewood subse-
quently appealed this issue. Id.

The superior court determined that even though Participants’
claims arise from the JOAs, the PAs’ forum selection clause con-
trols. Id. at 12–13. The PAs’ express and unambiguous incorpora-
tion of the JOAs and the PAs’ integration clause, as well as the
JOAs’ lack of an integration clause, convinced the Superior Court
that the proper venue for claims arising from the JOAs was solely
in Tarrant County, Texas. Id.

PURCHASE OF PROPERTY THROUGH SHERIFF’S SALE DOES

NOT OVERCOME LESSEE’S RIGHTS

The U.S. District Court for the Middle District of Pennsylva-
nia recently found that even though a lease did not precede the
recording of a mortgage, where title is obtained through a sheriff’s
sale to enforce a court judgment, title to the property has not been
obtained through foreclosure of the mortgage pursuant to 68
Pa. Stat. § 250.304. See WM Capital Partners XXXIX, LLC v.
Bluestone Pipeline Co. of Pa., LLC, No. 3:15-cv-00695, 2016
WL 2625016 (M.D. Pa. May 9, 2016).

On September 30, 2011, the defendant, Bluestone Pipeline
Company of Pennsylvania, LLC (Bluestone), entered into a lease
with the prior owner of property located in New Milford Town-
ship, Susquehanna County, Pennsylvania, for the purpose of con-
structing a natural gas compressor station, pipelines, and related
facilities. Id. at *1. In August 2014, after the prior owner had
defaulted on its mortgage, the plaintiff acquired title to the
premises pursuant to a deed executed and delivered by the sheriff.
Id. at *3. In the plaintiff’s second amended complaint, it asserted
claims for ejectment, trespass, and forfeiture. Id. at *1.

On Bluestone’s motion to dismiss, the parties agreed that
their rights were governed by 68 Pa. Stat. § 250.304, a section of
Pennsylvania’s Landlord and Tenant Act of 1951, which states
that in order for a tenant’s rights to be paramount to that of a
purchaser at a judicial sale, the lease must have (1) preceded
the entry of judgment and (2) preceded the recording of the
mortgage, deed, or will, if any, through which by legal proceed-
ings the purchaser derives title to the premises. WM Capital, 2016
WL 2625016, at *2. Although the mortgage preceded the lease,
the plaintiff did not derive title to the property through legal
proceedings based on the mortgage—instead, the plaintiff

obtained the property through a sheriff’s sale. Id. at *3. Thus, the
district court found that Bluestone’s right to possession was
paramount to that of the plaintiff. Id. at *4.

SUPERIOR COURT AFFIRMS RESTRICTED ACCESS TO

WELL SITE

On July 7, 2016, the Superior Court of Pennsylvania affirmed
the stipulated permanent injunction entered into between the
defendant, Vera Scroggins, and the plaintiff, Cabot Oil & Gas
Corporation (Cabot), which prohibited Scroggins from entering
the well site or being within 100 feet of Cabot’s well pads. See
Cabot Oil & Gas Corp. v. Scroggins, No. 867 MDA 2015, slip
op. (Pa. Super. Ct. July 7, 2016).

For over a year, Scroggins trespassed onto Cabot’s well sites,
during which she “ignored posted restricted access/no trespassing
signs, attempted to interfere with [Cabot’s] operations, created a
safety hazard to personnel and operations, examined and video-
taped equipment, impeded truck access to the sites, and had to be
escorted off of these locations by on-site personnel.” Id. at 2. In
order to put an end to Scroggins’ continued intrusions onto its
property, Cabot filed a complaint in trespass and a petition for a
preliminary injunction. Id. at 3. After the preliminary injunction
had been entered, Cabot filed a motion to enter into a stipulated
permanent injunction that had been negotiated between the
parties. Id. On May 1, 2015, the trial court issued an order making
the stipulated permanent injunction an order of the court. Id. at 5.

On appeal, Scroggins attempted to challenge the waiver of
her attorney-client privileged communications and argued that she
was wrongfully punished for indirect civil contempt. Id. The
superior court disagreed with Scroggins’ assertions and upheld the
trial court decision, finding that she failed to distinguish estab-
lished Commonwealth law on the issue of attorney-client waiver
and the trial court appropriately determined the credibility of the
witnesses before it. Id. at 13–15.

T E X A S  —  O I L  &  G A S
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ACCOMMODATION DOCTRINE HELD APPLICABLE TO WATER

DRILLING AND DEVELOPMENT

Coyote Lake Ranch consists of 26,600 acres in Bailey
County, Texas. In 1953 the Coyote Lake Ranch, LLC (Ranch)
conveyed its rights to the groundwater to the City of Lubbock,
reserving water for domestic use, ranching operations, agricultural
irrigation, and use for oil and gas production. See Coyote Lake
Ranch, LLC v. City of Lubbock, No. 14-0572, 59 Tex. Sup. Ct. J.
967, 2016 WL 3176683, at *1 (Tex. May 27, 2016). The deed
allowed the Ranch to drill one or two wells in each of the
specified areas, and provided the City rights of ingress and egress
to drill water wells on the ranch for the purpose of “investigating,
exploring[,] producing, and getting access to percolating and
underground water.” Id. (alteration in original). Additionally,
according to the deed, the City’s water wells could not be drilled
within one-fourth mile of any presently existing windmill wells.
Id. The City was authorized in the deed to construct facilities
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including water lines, power lines, and access roads that are
necessary or incidental to any operations. Id. at *2.

In 2012, after having drilled seven wells since 1953, the City
announced its plans to increase its production of water from the
ranch. The program proposed as many as 20 test wells and 60
additional wells across the ranch. The Ranch opposed the City’s
program, complaining that the program would increase erosion
and injure the surface of the ranch. The City claimed that the
program was well within its rights as granted by the deed between
the parties, and began to mow the surface to create paths to the
drill sites. The Ranch sued to enjoin the City from continuing its
activities, arguing that the City “has a contractual and common
law responsibility to use only that amount of surface that is
reasonably necessary to its operations.” Id. at *3. The City
countered that it was acting within its rights and had no duty as a
groundwater owner to accommodate the surface owner. Id. On
appeal from the court of appeals’ dissolution of the trial court’s
injunction against the City, the Texas Supreme Court held that the
accommodation doctrine developed in the context of oil and gas
exploration, drilling, and production likewise applies to water-
rights development. Id. at *10.

The court noted that in Texas “[t]he mineral and surface
estates must exercise their respective rights with due regard for
the other’s [rights],” a concept that has become known as the
accommodation doctrine. Id. at *6. The court relied on the
accommodation doctrine principles established in Getty Oil Co.
v. Jones, 470 S.W.2d 618 (Tex. 1971), Sun Oil Co. v. Whitaker,
483 S.W.2d 808 (Tex. 1972), and Merriman v. XTO Energy, Inc.,
407 S.W.3d 244 (Tex. 2013). Although the accommodation
doctrine has been applied to mineral interests, the court high-
lighted the similarities between groundwater and mineral estates.
The City argued that the accommodation doctrine did not apply
to groundwater owners because the groundwater estate has never
been held to be the dominant estate. Coyote Lake, 2016 WL
3176683, at *9. The supreme court disagreed, holding that “the
accommodation doctrine applies to resolve conflicts between a
severed groundwater estate and the surface estate that are not
governed by the express terms of the parties’ agreement.” Id. The
court reiterated that under Merriman

the surface owner must prove that (1) the groundwater
owner’s use of the surface completely precludes or
substantially impairs the [surface owner’s] existing use,
(2) the surface owner has no available, reasonable
alternative to continue the existing use, and (3) given the
particular circumstances, the groundwater owner has
available reasonable, customary, and industry-accepted
methods to access and produce the water and allow
continuation of the surface owner’s existing use.

Id. The supreme court ultimately affirmed the court of appeals’
reversal of the injunction on the basis that injunction effectively
precluded uses that clearly were permissible to the City and
remanded for further proceedings consistent with the court’s
opinion. Id. at *10.

DAMAGES AWARD FOR TRADE SECRET MISAPPROPRIATION

REMANDED

The court in Southwestern Energy Production Co. v. Berry-
Helfand, No. 13-0986, 59 Tex. Sup. Ct. J. 1080, 2016 WL

3212999 (Tex. June 10, 2016), examined whether Southwestern
Energy Production Co. (SEPCO) had misappropriated a trade
secret by using the information an independent reservoir engineer
had gathered about the area. Toby Berry-Helfand is an experi-
enced reservoir engineer who spent years analyzing data on oil
and gas formations in East Texas. Berry-Helfand identified
locations in the James Lime reservoir that could be enhanced by
using horizontal drilling techniques. Id. at *1. Over time Berry-
Helfand researched over 2.75 million acres across five counties,
analyzing the data to identify sweet spots. She and two geologists,
Gery Muncey and Leon Wells, created a map identifying the best
spots to drill in those locations. In 2001, Berry-Helfand and
Muncey parted ways, but in 2003 Berry-Helfand began working
with Wells under the name “Team Works.” They refined the
existing research and eventually obtained leases on some 6,300
acres for potential development of the James Lime, the Pearson
prospects. Team Works then began making presentations to
companies in the oil and gas industry pitching the Pearson
prospects as part of the larger James Lime play. Id. at *2.

In February 2005, Team Works made a presentation to
SEPCO, where Wells’s son was a reservoir engineer. Id. At the
time of the presentation, SEPCO had not acquired any interests in
the James Lime play and in the past had declined to participate in
the play. SEPCO executed a confidentiality and noncompetition
agreement that required the company to maintain the confidential-
ity of Team Works’ information and use it only to evaluate the
prospect. The information was to be returned or destroyed if the
parties did not reach an agreement about the prospect. Id. at *3.
SEPCO made no offer to Team Works regarding the Pearson
prospects, so Berry-Helfand began to market the prospects to
other companies. After declining to proceed with the prospects,
SEPCO retained the information Team Works had provided until
Berry-Helfand requested its return in May 2005 in order to
prepare a presentation for Petrohawk Properties, L.P. (Petro-
hawk). In July 2005 Petrohawk decided to purchase the Pearson
prospects from Berry-Helfand for $1.8 million, with Berry-
Helfand to be entitled to a 3% overriding royalty interest and a
6.25% back-in working interest. Id. at *4.

SEPCO began to explore the James Lime play in March
2005. After Berry-Helfand’s information had been returned,
SEPCO began acquiring leases and began drilling in areas that
had been identified by Berry-Helfand as sweet spots. Over the
next five years, SEPCO acquired almost 1,900 leases and drilled
more than 140 wells in the areas identified by Berry-Helfand as
sweet spots. A geologist and engineer employed by SEPCO who
had been privy to Berry-Helfand’s information played key roles
in SEPCO’s activities in the James Lime play. Id. at *5.

In 2009, Berry-Helfand sued SEPCO for misappropriation of
trade secrets, breach of the confidentiality agreement, fraud,
breach of fiduciary duty, and statutory theft of trade secrets,
alleging that she had uncovered SEPCO’s activities during liti-
gation against others who had also allegedly stolen trade secrets
from her. Id. At trial the jury found SEPCO liable on all claims,
and the court awarded 3% of $381.5 million ($11.445 million) in
actual damages and $11.445 million in damages for each of the
theft and fraud claims. Following the verdict, the trial court
awarded an additional $23.89 million in equitable disgorgement
of profits and $4.6 million in attorney’s fees, for a total of more
than $40 million. Id. at *6. SEPCO appealed. The court of appeals



Vol. XXXIII, No. 3, 2016 MINERAL LAW NEWSLETTER page 27

affirmed the actual damages for misappropriation of trade secrets
but reversed the breach of fiduciary duty, fraud, breach of con-
tract, and theft of trade secret judgments and held that disgorge-
ment was not available as a matter of law because SEPCO did not
owe a fiduciary duty to Helfand. Id.

Appealing the actual damage award, SEPCO argued that the
evidence was legally insufficient to sustain the jury’s finding of
$11.445 million in damages, in that the testimony of Berry-
Helfand’s expert should have been excluded because it was
unreliable. Id. at *11. The supreme court agreed. Berry-Helfand’s
expert witness, who had 45 years of experience as a reservoir
engineer, testified that a 3% overriding royalty and a 6.25% back-
in working interest were reasonable in the industry but that he was
not familiar with, nor had he read, the Petrohawk agreement. Id.
at *10. SEPCO argued that the expert had not provided any basis
for his valuing an overriding royalty interest in SEPCO’s deep-
rights sale. Although the expert’s calculations were not without
probative value, according to the court, it upheld SEPCO’s
challenge to his application of a flat overriding royalty based on
the Petrohawk agreement. Id. at *15. The expert’s reliance on the
Petrohawk agreement did not provide evidence of an average
overriding royalty that would be applied to the wells. The court
ultimately held that there was legally sufficient evidence to
support an award of actual damages, but insufficient evidence to
support the entire amount awarded by the jury, and it remanded
the case for determination of the amount of damages. Id.

Next, SEPCO argued that the trade-secret misappropriation
claims were barred by the statute of limitations. In a suit for
misappropriation of a trade secret, a suit must be brought no later
than three years after the misappropriation is discovered or should
have been discovered through reasonable diligence. Id. (citing
Tex. Civ. Prac. & Rem. Code Ann. § 16.010). The jury had found
that Berry-Helfand discovered, or should have discovered, the
misappropriation in January 2009. SEPCO argued that the dis-
covery rule’s tolling ceased in 2005 based on emails from Berry-
Helfand stating her concerns about SEPCO’s using her informa-
tion and her testimony that she knew SEPCO was drilling in areas
she had identified as sweet spots. Id. at *16. The supreme court
disagreed, stating that the evidence could not establish that before
February 17, 2006, Helfand discovered or should have discovered
the misappropriation of her information. Id. at *18.

CASING AND TUBING HELD NOT EXEMPT FROM TEXAS

SALES TAX

Southwest Royalties, Inc. (Southwest Royalties) brought suit
against the Texas State Comptroller after having been denied an
exemption from the state’s sales tax on its purchase of equipment
such as casing, tubing, and pumps used in oil wells. See Southwest
Royalties, Inc. v. Hegar, No. 14-0743, 2016 WL 3382151 (Tex.
June 17, 2016). It based its claim to an exemption on Tex. Tax
Code Ann. § 151.318(a), exempting property “used or consumed
in or during the actual manufacturing, processing, or fabrication
of tangible personal property” if necessary and if the use makes
or causes a chemical or physical change to the product, is essential
to a pollution control process, or is essential to legal compliance.
Southwest Royalties, 2016 WL 3382151, at *1. The Texas Su-
preme Court affirmed the State’s denial of the exemption.

Southwest Royalties maintained that its use of equipment in
extracting oil and gas from the subsurface constituted “process-
ing” of the extracted products. Id. at *3. The court agreed with the
State that Southwest Royalties had not shown that the equipment
was used in processing. The Tax Code required, the court pointed
out, that the property for which the exemption is sought must be
used in actual processing—application of materials and labor
necessary to modify or change the characteristics of tangible
personal property. Id. at *6. Although it was undisputed that
hydrocarbons undergo physical changes as they move from
underground reservoirs to the surface, and although the equipment
was unquestionably necessary to the efficient recovery of hydro-
carbons, “there [was] no evidence that the equipment acted upon
the hydrocarbons to modify or change their characteristics.”
Id. The changes were caused, as the trial court found, “not by
application of equipment and materials to them, but by the natural
pressure and temperature changes that occurred as the hydrocar-
bons traveled from the reservoir through the casing and tubing to
the surface.” Id. Southwest Royalties therefore had not proven
the equipment was used in “actual manufacturing, processing, or
fabricating” of hydrocarbons and was not entitled to the sales tax
exemption. Id. at *7.

DEFENDANT’S TEXAS CONTACTS HELD INSUFFICIENT TO

SUPPORT LONG-ARM JURISDICTION

Searcy v. Parex Resources, Inc., Nos. 14-0293, 14-0295,
2016 WL 3418248 (Tex. June 17, 2016), affirmed the court of
appeals’ ruling in favor of Parex Resources, Inc. (Parex Re-
sources), a Canadian corporation, in its special appearance chal-
lenging the jurisdiction of the Texas court over it.

The suit had been brought by ERG Resources, LLC (ERG)
against Parex Resources and a subsidiary, Parex Bermuda, and
against Ramshorn International, Ltd. (Ramshorn), an affiliate of
Nabors Industries, Ltd. (Nabors Industries) organized in Bermuda
that owned oil and gas properties in Colombia and Peru. ERG had
contracted to acquire from Nabors Global Holdings II, Ltd.
(Nabors Global), a subsidiary of Nabors Industries, shares of
Ramshorn relating to its Colombian assets. The acquisition failed
to close, and Nabors Global shortly thereafter sold the shares to
newly formed Parex Bermuda. ERG sued Nabors Global, Ram-
shorn, and Parex Resources before the sale to Parex Bermuda
closed, making tortious interference claims against Parex Re-
sources (and against Parex Bermuda once it came into existence)
and alleging fraud on the part of Ramshorn. Id. at *1–4.

Parex Resources, the court concluded, had not purposefully
availed itself of the privilege of conducting activities in Texas. Id.
at *11. Its initial contact with Nabors Industries regarding the
purchase of Ramshorn shares was solicited by Nabors Industries
and did not stem from an unsolicited decision by Parex Resources
to seek out a Texas seller or Texas assets. Parex Resources never
met with anyone in Texas about the purchase, although Nabors
Industries was headquartered in Houston; instead, all of its
contacts with Nabors were via telephone calls and emails from
Canada or Colombia. However voluminous, discussion that fo-
cused on acquiring assets outside Texas were of a quality and
nature that, in the court’s view, failed to establish purposeful
availment of Texas’s jurisdiction. Id. at *12.
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The presence in Texas of Nabors Industries employees with
whom Parex Resources dealt was mere coincidence, the court
remarked—they could have been based anywhere in the world,
and Parex Resources would have interacted with them no differ-
ently. Id. at *11. The case was not about the volume of Parex
Resources’ communications with Houston-based Nabors Indus-
tries personnel; what instead controlled, according to the court,
was the fact that Colombian oil and gas assets that Parex Re-
sources wanted to buy happened to be owned by a Bermudan
company with some operations in Texas. Id. at *12. It was hard
for the court to imagine, it said, a more fortuitous, as distinguished
from purposeful, connection to Texas than the mere accident of a
Bermudan firm with Colombian assets having some Houston
executives involved in the sale. Id.

There was likewise no personal jurisdiction over Parex
Bermuda. ERG argued that Parex Bermuda had ratified Parex
Resources’ contacts with Texas, and since those contacts were
insufficient, ERG’s assertion of jurisdiction over Parex Bermuda
failed. Id. at *14.

Ramshorn had also made a special appearance to challenge
the court’s personal jurisdiction over it, and the Parex court
affirmed the trial court’s denial of it. A Nabors Industries
representative had held himself out as Ramshorn’s president and
had made the statements at meetings in Texas, on Ramshorn’s
behalf, that were the basis of ERG’s fraud claims against Ram-
shorn. That he had actual and apparent authority to act for
Ramshorn and actively negotiated for the sale of the Ramshorn
shares in Texas were sufficient facts to support Texas jurisdiction.
Id. at *13.

TEXAS SUPREME COURT CLARIFIES LAW OF NUISANCE IN

NOISY COMPRESSOR CASE

In Crosstex North Texas Pipeline, L.P. v. Gardiner, No. 15-
0049, 2016 WL 3483165 (Tex. June 24, 2016), the Texas Su-
preme Court clarified the principles to be applied in deciding
nuisance claims under Texas law, affirming the court of appeals’
remand of the case for a new trial to follow them.

Crosstex North Texas Pipeline, L.P. (Crosstex) installed a
compressor station for its gas pipeline on its 20-acre tract in
Denton County, Texas, including four large diesel engines, across
the road from Andrew and Sharron Gardiner’s undeveloped 95
acres. The Gardiners and others immediately began complaining
about the noise from the compressor. Crosstex took mitigation
measures, including the installation of a partial enclosure, sound
walls, and vegetation to block the sound, but in the Gardiners’
view these were insufficient. Id. at *1–2. They filed suit asserting
claims for nuisance and negligence. At trial the jury found that
Crosstex had negligently created a nuisance, that the nuisance was
permanent, and that it had caused the value of the Gardiners’
property to be diminished by over $2 million. Id. at *3. The trial
court rendered judgment based on the jury findings, but the court
of appeals reversed the judgment, finding the evidence not
factually sufficient to support the finding of a negligently created
nuisance. Id.

The supreme court first reiterated the definition of a private
nuisance used in recent Texas cases: “a condition that substan-
tially interferes with the use and enjoyment of land by causing
unreasonable discomfort or annoyance to persons of ordinary

sensibilities attempting to use and enjoy it.” Id. at *6 (quoting
Holubec v. Brandenberger, 111 S.W.3d 32, 37 (Tex. 2003)). It
then clarified that the correct approach to analyzing nuisance
claims “is to utilize the term ‘nuisance’ to refer not to a cause of
action or to the defendant’s conduct or operations, but instead to
the particular type of legal injury that can support a claim or cause
of action seeking legal relief.” Id. Such an injury, the court
emphasized, “qualifies as a nuisance . . . only if the interference
is ‘substantial’ and causes ‘discomfort or annoyance’ that is ‘un-
reasonable.’” Id. at *7. Further, the “unreasonableness” require-
ment

focuses on the unreasonableness of the interference’s
effect on the plaintiff’s comfort or contentment, not on
the unreasonableness of the defendant’s conduct or land
use[,] . . . must be determined based on an objective
standard of persons of ordinary sensibilities, not on the
subjective response of any particular plaintiff[,] . . .
[and] requires balancing a wide variety of factors,
depending on the specific facts.

Id. at *8.

The defendant need not have acted or used its property
unlawfully to become liable for creating a nuisance, the court
continued. Id. at *13. A defendant may be held liable if it inten-
tionally created a nuisance, that is, if it knows or believes the
requisite interference with the plaintiff will result from its action,
“even if [it] does not agree that the interference is substantial or
that the effects on the plaintiff are unreasonable.” Id. at *17. A
defendant may also be liable for negligently causing a nuisance
under ordinary negligence principles, if the defendant is shown to
have done or failed “to do what a person of ordinary prudence in
the same or similar circumstances would have not done or done.”
Id. at *18 (quoting Timberwalk Apartments, Partners, Inc. v.
Cain, 972 S.W.2d 749, 753 (Tex. 1998)). Finally, a defendant
may be strictly liable for the creation of a nuisance if it engages in
abnormally dangerous activity—not just an activity that is abnor-
mal and out of place in its surroundings. Id. at *19.

The trial court had applied the correct standards in instructing
the jury and eliciting the negligently created nuisance finding, the
court concluded. Id. at *24. The supreme court was without
jurisdiction, however, to overturn the court of appeals’ conclusion
that the evidence had been factually insufficient. Id. at *25. On
remand the new trial will be governed, observed the court, by the
principles its opinion announced. Id. at *26.

ROYALTY OWNER HELD NOT ENTITLED TO MINIMUM

DAMAGES FOR NONPAYMENT OF ROYALTY

The principal issue in Garcia v. Genesis Crude Oil, L.P., No.
13-14-00727-CV, 2016 WL 1732436 (Tex. App.—Corpus Christi
Apr. 28, 2016, no pet.) (mem. op.), seems to have been whether
the plaintiff, Gloria Garcia, was entitled to attorney’s fees and a
minimum award of damages on her claim for unpaid royalty
against Genesis Crude Oil, L.P. (Genesis), the payor for oil
produced from Garcia’s 68.4-acre tract of land in Duval County,
Texas. The court held that she was not.

Garcia had asserted a claim against Genesis for failure to
timely pay royalty due her. Id. at *2. Genesis was awarded
summary judgment, which the court affirmed, on that claim on the
basis that Garcia had admitted in discovery responses that the
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suspended royalty, as well as the amount of interest Garcia had
claimed, had been paid in full. Garcia further asserted, though, the
right to collected damages and attorney’s fees under Tex. Nat.
Res. Code Ann. § 91.406, which provides that if suit is filed to
collect oil and gas proceeds and interest, the court’s judgment
shall include an award of reasonable attorney’s fees and damages
of not less than $200. Garcia, 2016 WL 1732436, at *4. The
court of appeals agreed with Genesis that if a cause of action for
failure to pay royalty fails as a matter of law, a plain reading of
section 91.406 precludes recovery of attorney’s fees and the
minimum award. No judgment existed to entitle Garcia to those
remedies. Id.

CHOICE OF LAW PROVISION OF MASTER SERVICE

AGREEMENT HELD INEFFECTIVE

The court in Exco Resources, Inc. v. Cudd Pressure Control,
Inc., No. 05-14-01364-CV, 2016 WL 2726539 (Tex. App.—
Dallas May 9, 2016, no pet. h.) (mem. op.), decided the law
applicable to an indemnity provision of a master service and
supply agreement (MSA) between Exco Resources, Inc. (Exco),
the operator of a well in Louisiana, and Cudd Pressure Control,
Inc. and Cudd Pumping Services, Inc. (collectively, Cudd), a
service provider whose employees were injured working on the
well. The MSA, intended to govern services provided by Cudd to
Exco in East Texas and northern Louisiana, provided unequivo-
cally that Texas law would govern its interpretation and the rights
of the parties. It also generally provided that Cudd would
indemnify Exco against liability for injury claims, regardless of
fault, except that if Louisiana law should be found to govern the
indemnity provisions, a substitute provision for Cudd to be liable
only if it were negligent would instead apply. Id. at *1.

The court held the parties’ choice of Texas law ineffective as
applied to Exco’s claim of indemnity on the basis that the lan-
guage prescribing an alternative indemnity provision indicated
that the parties expected Louisiana law to govern indemnity in
some cases. Id. at *5. Considering traditional conflicts of law
principles, it went on to conclude that the parties would justifiably
expect that a claim for indemnity arising out of an injury in
Louisiana would be governed by Louisiana law. Id. at *8.

LATE ROYALTY PAYMENT HELD NOT TO HAVE FORFEITED

LEASE

The court in Escondido Resources II, LLC v. Justapor Ranch
Co., No. 04-14-00905-CV, 2016 WL 2936411 (Tex. App.—San
Antonio May 18, 2016, no. pet. h.) (mem. op.), construed an oil
and gas lease from Justapor Ranch Company, L.C. (Justapor) to
Escondido Resources II, LLC (Escondido). The lease’s paragraph
III called for payment of royalty calculated under various pricing
measures, including a “true-up” provision in subparagraph III(g),
providing: “In the event the prices and/or volumes used by Lessee
in calculating and payment of production royalties paid to Lessor
was less than those required to be paid, Lessee shall issue its
check to make up the difference on or before March 1st of each
year.” Id. at *4. Thereafter, in paragraph XIV, the lease provided
as follows:

Royalties payable to Lessor in the manner hereinabove
provided for are due and payable to Lessor within a
period of sixty (60) days following each month’s pro-

duction of oil or gas produced and sold from the
premises. . . . In the event that such royalties are not paid
and become delinquent, and there is no title dispute or
title defect, this lease shall terminate ipso facto on the
date that such royalties were due and not paid.

Id. at *3.

Escondido admittedly underpaid royalty in 2011 and did not
reconcile its underpayment by March 1, 2012. Justapor sued for
a declaration that the lease had thus terminated and was awarded
summary judgment. Id. at *1. Escondido appealed, arguing that
paragraph XIV would apply to terminate the lease only if Escon-
dido owed royalty for production during a given month and failed
to pay any royalties within 60 days after the month’s end. Id. at
*3. The court of appeals agreed and reversed the trial court’s
judgment.

Justapor’s construction that the termination provision should
apply if Escondido either underpaid royalties or paid no royalty
at all by the 60-day deadline was not reasonable, the court held,
because construing paragraph XIV to result in termination for an
underpayment would render the true-up provision meaningless. Id.
at *4. Moreover, the termination provision did not refer to the
true-up provision, as Justapor further maintained, since it applied
when royalties went unpaid within 60 days following “each
month’s production.” Id.

The court found a further fact issue precluding summary
judgment in its holding ambiguous a requirement of paragraph III
that gas royalty must be based on “the highest sales price of any
gas were gas produced from the property could be present when
sold to a third party.” Id. at *5.

SAVINGS CLAUSE RELIED ON TO PERPETUATE TERM

ROYALTY INTEREST HELD AMBIGUOUS

The court in ConocoPhillips Co. v. Koopmann, No. 13-14-
00402-CV, 2016 WL 2967689 (Tex. App.—Corpus Christi
May 19, 2016, no pet. h.) (mem. op.), construed a deed from Lois
Strieber to Ralph Wade Koopmann, Karen Marie Koenig, and
Lorene H. Koopmann (collectively, Koopmanns). The deed, dated
December 27, 1996, conveyed a 120-acre tract of land, reserving
to Strieber a nonparticipating royalty interest (NPRI) for a period
of 15 years and “as long thereafter as there is production [of oil,
gas, or minerals from the land] in paying or commercial quanti-
ties.” Id. at *1 (alteration in original). If there were no production
at or after the end of 15 years, the term could nevertheless be
extended under the following circumstances:

[I]f any oil, gas, or mineral or mining lease covering [the
Koopmanns’ land] is maintained in force and effect by
payment of shut-in royalties or any other similar pay-
ments made to [the Koopmanns] in lieu of actual produc-
tion while there is located on [the Koopmanns’ land] a
well or mine capable of producing oil, gas, or other
minerals in paying or commercial quantities but shut-in
for lack of a market or any other reason, then for pur-
poses of determining [whether Strieber’s NPRI continues
beyond December 27, 2011,] it will be considered that
production in paying or commercial quantities is being
obtained from the [Koopmanns’ land].

Id. (alterations in original).
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In 2007 the Koopmanns executed an oil and gas lease, with
a three-year primary term, to Burlington Resources Oil & Gas
Co., L.P. (Burlington), whose parent was ConocoPhillips Co.
(ConocoPhillips). In 2010 ConocoPhillips paid the Koopmanns
$24,000 to extend the primary term an additional two years, until
October 2012, apparently pursuant to an express lease provision
granting the lessee the option of such an extension. In August
2011, four months before her NPRI would expire in the absence
of production, Strieber offered Burlington 60% of the NPRI as an
incentive to drill a well that would perpetuate it, and Burlington
accepted. Id. Burlington drilled a well on the land, hydraulically
fractured it, and on December 7, 2011, notified the Koopmanns
by letter that a well would begin producing in early 2012 and
tendered a shut-in royalty payment, which the Koopmanns re-
turned. The Koopmanns thereupon sought declaratory judgment
that there was no actual production as of December 27, 2011, so
that the NPRI had terminated, and they were granted summary
judgment. Id. at *2.

On appeal the parties agreed that there was no actual pro-
duction from the land until after December 27, 2011, so that the
NPRI continued in effect only if the savings clause applied. That
clause, the court observed, contained three requirements: (1) that
there be an oil and gas or mineral lease, (2) that there be a well
or mine capable of production, and (3) that shut-in royalty or
similar payment be made. Id. at *5. The NPRI terminated, and the
summary judgment was proper, if any one of the three require-
ments had not been met. The court focused on whether the third
had been.

The disputed issue centered, according to the court, on
whether Burlington’s payment to extend the term of the lease was
“similar” to a shut-in royalty payment. Id. at *6. A payment to
extend the term of a lease (or, presumably, an initial bonus
payment or a delay rental payment, although the court did not
make this point) “can be similar to (or different from) a shut-in
royalty depending on the criteria used to compare the two types
of payments.” Id. at *7. If the criteria focus on when a shut-in
royalty is typically paid, for example, it is different from a pay-
ment to extend the lease’s term, since a shut-in royalty payment is
ordinarily made only after the primary term, but they are similar
if the emphasis is on what the payments accomplish—extension
of the lease term in the absence of actual production. Id. Because
the savings clause was susceptible to two different reasonable
interpretations regarding whether there had been a payment
“similar” to a shut-in royalty payment, the court concluded, it was
ambiguous. Id. Since the clause’s meaning thus became a question
of fact, summary judgment for the Koopmanns was improper.
Id. at *8.

Strieber, Burlington, and ConocoPhillips asserted that judg-
ment should be rendered for them on the basis that the reservation
of the uncertain limitation of the term of the NPRI violated the
rule against perpetuities since the Koopmanns’ interest might not
ever become vested. The NPRI should, they reasoned, therefore
remain vested in themselves. Citing well-established principles,
the court rejected that argument, noting that the Koopmanns’
interest was a vested possibility of reverter. Id. at *12.

SUMMARY JUDGMENT THAT LEASE TERMINATED ON

CESSATION OF PRODUCTION REVERSED

The court in Brammer Petroleum, Inc. v. Bagley Minerals,
L.P., No. 06-15-00091-CV, 2016 WL 3212496 (Tex. App.—
Texarkana June 8, 2016, no pet.) (mem. op.), reversed the trial
court’s summary judgment declaring terminated the three oil and
gas leases under which Bagley Minerals, L.P. (Bagley) and other
plaintiffs were lessors and Brammer Petroleum, Inc. (Brammer)
was lessee.

The leases, executed in the 1980s, all provided that they
would remain in effect for three years and as long thereafter as
operations were conducted with no cessation of more than 90
consecutive days. Operations, as defined in the leases, included
production of oil or gas. The lessors filed suit, alleging that the
leases had terminated on Brammer’s failure to conduct operations
for more than 90 days. Id. at *1. Finding that there was no genuine
issue of material fact that production ceased and that Brammer
had failed to conduct operations for more than 90 consecutive
days, so that the leases terminated no later than August 28, 2013,
the trial court granted summary judgment to the lessors. Id. at *2.

The summary judgment evidence had included the records
of Brammer’s contract pumper, showing that there was no pro-
duction from the well in May, June, and July 2013. However, the
pumper’s deposition testimony included a question about a report,
evidently unidentified, asking whether the witness saw 69 Mcf
of gas production and disposition for July in the report and
whether that sounded like a reduced amount of production, to
which he responded that it seemed like a “reduced amount” when
looking at “other production numbers.” Id. at *2. A fact finder
could infer from this deposition testimony, the court concluded,
that there was gas production in July 2013, raising a question of
fact regarding whether production had ceased for more than 90
consecutive days. Id.

WELL DID NOT SATISFY EXPRESS OFFSET WELL

REQUIREMENT UNLESS DRILLED TO PROTECT AGAINST

DRAINAGE

Adams v. Murphy Exploration & Production Co.-USA, No.
04-15-00118-CV, 2016 WL 3342353 (Tex. App.—San Antonio
June 15, 2016, no pet. h.), involved oil and gas leases on two
adjacent tracts of land in Atascosa County, Texas, which the court
called the Shirley and William tracts, with identical offset well
clauses. These provided that if a well were completed as a
producer of oil or gas on adjacent land within 467 feet of the
leased premises, the lessee must (unless it should instead elect to
pay compensatory royalty or release acreage), within 120 days
of the well’s completion, “commence drilling operations on the
leased acreage and thereafter continue the drilling of such off-set
well or wells with due diligence to a depth adequate to test the
same formation from which the well or wells are producing from
on the adjacent acreage.” Id. at *1.

A horizontal wellbore, the Lucas well, was drilled parallel to
and within 467 feet of the boundaries of the two leases. Murphy
Exploration & Production Co.-USA (Murphy), the lessee under
the leases containing the offset clause, then drilled its own
horizontal well, the Herbst well, through the Shirley and William
tracts, parallel to the Lucas well but 2,100 feet away from it. Id.
The lessors sued Murphy for breach of the offset clause. Both
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sides moved for summary judgment arguing that the trial court
could and should determine as a matter of law that the Herbst
well either was or was not an offset well that satisfied the leases’
offset obligation. Murphy’s motion was granted, and the lessors
appealed. Id. at *2.

The lessors argued that the lease required the drilling of an
offset well, one that actually prevents drainage. They acknowl-
edged that if the word “off-set” were not present in the clause in
question, the Herbst well would meet its requirements, but they
argued that all of the lease’s words must be given meaning and
effect, including the requirement that a well drilled to satisfy the
clause must be an “offset well.” Murphy maintained that the
clause simply did not require that an offset well be drilled at a
particular location or within any specific distance from a trigger-
ing well. Id. at *3.

The court agreed with the lessors, citing a number of cases in
which courts have recognized that the purpose of an offset well is
to protect against drainage. Id. at *3–4. Murphy therefore had the
burden to conclusively prove the Herbst well was protecting the
Shirley and William tracts from drainage by the Lucas well. Id. at
*5. Its summary judgment evidence failed to do that, and the court
reversed Murphy’s summary judgment. Id. at *6.

DEED HELD A PERPETUAL MINERAL CONVEYANCE, NOT A

LEASE AND NOT EXTINGUISHED BY SUBSEQUENT RELEASE

The outcome of Richardson v. Mills, No. 12-15-00170-CV,
2016 WL 3745535 (Tex. App.—Tyler July 12, 2016, no pet. h.),
depended on the construction of two instruments executed more
than 100 years ago.

For years the Mills family had received royalty on oil and gas
production attributable to a one-half interest in the minerals
in certain land in Nacogdoches County, Texas. The payments
abruptly stopped in 2010, apparently when the successors to the
interests of Robert Lindsey and June C. Harris asserted claims to
the same interest based on the 1906 instrument whose construc-
tion was the focus of the case. Id. at *1.

That instrument, dated July 9, 1906 and executed by the
Millses’ ancestors, S.A. Mills, R.E. Mills, and Thos Mills and
their wives, Sophronia Mills, Mary Ann Mills, and Z.A. Mills,
recited the agreement of Lindsey and Harris to investigate and
manage the property to enhance its potential for oil production
and perfect its title, and it conveyed to Lindsey and Harris an
undivided one-half interest in the oil, gas, and other minerals in,
under, and upon the land. Id. at *2. Another instrument, executed
by Lindsey and Harris, dated January 18, 1908, but not recorded
until 1927, recited that on July 9, 1907, R.E. Mills, Tom Mills,
and Sam Mills had executed to Nacogdoches Land Company, a
firm composed of Lindsey and Harris, a certain contract or lease
on certain land, apparently in the same surveys as the 1906
instrument, for the development and exploitation of the property
for oil, gas, and other minerals and that by the terms of the
contract or lease the time for development had expired, rendering
the lease null and void. Id. at *2, 6. In the 1908 instrument
Lindsey and Harris then acknowledged “a full and complete
release and relinquishment” of their right or claim by virtue of the
contract, lease, or agreement, and declared it of no further force
and effect. Id. at *2.

The Millses sued, maintaining that the 1906 instrument was
an oil and gas lease and not a deed and that, in any event, Lindsey
and Harris had released it in 1908. After a bench trial the trial
court found that the 1908 release had released the 1906 instrument
and rendered judgment for the Millses. Id.

The court of appeals examined the 1906 instrument and
concluded that it was a deed and had conveyed, unconditionally,
an undivided one-half mineral interest. Id. at *5. Although it
recited services that were to be performed by grantees, their
performance was not made a condition to the grant. The instru-
ment placed no limitation on the one-half interest it conveyed, and
its habendum clause included the word “forever.” Id. at *4.

Moreover, the court agreed with the Lindsey and Harris
claimants’ contention that the 1908 release referred not to the
1906 deed but to an unrecorded oil and gas lease. The release
stated it was releasing an instrument dated July 9, 1907, not 1906,
it pointed out, rejecting as speculative the possibility that the date
of 1907 appearing in the release was simply a mistake. Id. at *6.
Further, the release referred to a “contract or lease,” not a deed,
that by its terms had expired. The differences between the de-
scription of the instrument being released by the 1908 release
and the actual contents of the 1906 instrument led the court to
conclude that the release was not intended to address the 1906
deed. Id. at *7.

“[T]he 1906 instrument [was] an unambiguous mineral deed
by which the Millses conveyed [an undivided] one-half interest in
the minerals under the subject property to Harris and Lindsey,”
the court held, and that interest was not released in 1908. Id. at *6.
Accordingly, the court reversed the judgment for the Millses and
rendered judgment that they take nothing. Id. at *8.

MANAGEMENT OF PARTNERSHIPS WITH TEXAS OIL AND GAS

PROPERTIES INSUFFICIENT TO CONFER JURISDICTION ON

TEXAS COURTS

Don Prochaska, a Nebraska resident, sued Montcalm Co.
(Montcalm), the managing partner of oil and gas drilling partner-
ships in which he had invested, and Matthew Barnes, its sole
member, among others, in Texas, alleging his investment had been
induced by fraudulent misrepresentations of his expected return
and tax deductions. In Prochaska v. Barnes, No. 01-15-01044-
CV, 2016 WL 4055642 (Tex. App.—Houston [1st Dist.] July 28,
2016, no pet. h.) (mem. op.), the court of appeals affirmed the
dismissal of the suit because the defendants’ contacts with Texas
were insufficient to confer jurisdiction on Texas courts consis-
tently with the requirements of due process.

Montcalm was a Delaware limited liability company with its
principal place of business in Massachusetts, and Barnes resided
in Vermont. The drilling partnerships, organized under Delaware
law and having a principal place of business outside Texas,
acquired oil and gas properties in Texas that were identified with
the assistance of Patriot Exploration Co., an Alaska corporation
with its principal office in Connecticut and a satellite office in
Houston. Id. at *1. Prochaska argued that Montcalm and Barnes
were subject to the jurisdiction of the Texas courts because they
managed and operated partnerships whose wells were located
largely in Texas. Id. at *3. That relationship was insufficient, the
court held. Although the partnerships’ properties were in Texas,
they were managed and operated outside Texas. Montcalm and
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Barnes were the defendants, not the partnerships themselves,
and Prochaska did not allege that Montcalm or Barnes ever made
any representations to him in Texas or ever entered the state. Id.
at *3–4.

DEED CONSTRUED AS RESERVING ALL MINERALS

The court in Combest v. Mustang Minerals, LLC, No. 04-15-
00617-CV, 2016 WL 4124066 (Tex. App.—San Antonio Aug. 3,
2016, no pet. h.), construed a 2003 deed from Inga and Horace
Combest to Preston and Toni Combest, conveying 80 acres of
land in LaSalle County, Texas.

At the time of the deed Horace and Inga Combest owned the
surface of the land and an undivided one-half of the minerals. The
deed, in tabular form, described under the heading of “Property”
a description of the land, below which appeared the following:
“The grantor herein, Horace Combest, and Inga Combest excepts
from this conveyance and reserves unto themselves, their heirs
and assigns an undivided one-half (1/2) interest in and to all of the
oil, gas, and/or other minerals.” Id. at *2. Under the next heading,
“Reservations from and Exceptions to Conveyance and War-
ranty,” the deed contained, among other things, the following
item: “Title to oil, gas, and other minerals on and under the
property, together with all rights of ingress and egress, heretofore
transferred or reserved by predecessors.” Id. at *3. The deed then
continued with its grant: “Grantor, for the consideration and
subject to the reservation from and exceptions to conveyance
and warranty, grants, sells, and conveys to Grantee the property,
together with all and singular the rights and appurtenances thereto
in any wise belonging . . . .” Id.

Both Toni Combest, the owner of the entire interest conveyed
in the 2003 deed after Preston Combest died, and David Combest,
the successor to the interest of Horace and Inga Combest, exe-
cuted oil and gas leases to Chesapeake Exploration, LLC (Chesa-
peake) in 2012, and Chesapeake drilled a producing well. Id.
After initially paying royalty to Toni Combest and to Mountain
Laurel Minerals, LLC (Mountain Laurel), to which she had con-
veyed half her interest, Chesapeake stopped the royalty payments
to them and began paying all the royalty attributable to the one-
half mineral interest that had been owned by Horace and Inga
Combest to Mustang Minerals, LLC (Mustang), the purchaser of
David Combest’s interest. Mountain Laurel, later joined by Toni
Combest, filed a trespass to try title suit against Mustang, arguing
that Toni and Preston Combest had been conveyed either all of
Horace and Inga Combest’s one-half mineral interest or one-half
of that interest. Id. at *3. The trial court granted Mustang sum-
mary judgment, and Toni Combest appealed. Id. at *4.

Toni Combest argued that Horace and Inga Combest had
conveyed one-half of their one-half interest to her. Emphasizing
the words “excepts from this conveyance,” she maintained that the
deed reserved a fraction of the land conveyed, i.e., one-half of the
one-half mineral interest the deed would have conveyed absent the
reservation, under the rule of Hooks v. Neill, 21 S.W.2d 532 (Tex.
Civ. App.—Galveston 1929, writ ref’d). Combest, 2016 WL
4124066, at *8. Mustang countered that the deed should instead
be read as reserving the stated fraction of the minerals under the
land described, like the deed construed in King v. First National
Bank, 192 S.W.2d 260 (Tex. 1946), so that under that case the
grantors reserved an undiminished one-half mineral interest.

Combest, 2016 WL 4124066, at *8. The court agreed with Mus-
tang, concluding from looking at the whole deed that the deed
reserved a fraction of the minerals from the land described. Id.
Thus, the court held, Horace and Inga Combest did not convey
their mineral interest. Id.

This interpretation did not violate the rule of Duhig v. Peavy-
Moore Lumber Co., 144 S.W.2d 878 (Tex. 1940), as Toni
Combest further contended. Combest, 2016 WL 4124066, at *8.
Under that case a grantor is estopped from claiming title to a
reserved mineral interest if to do so would breach the grantor’s
warranty of title to the interest purportedly conveyed (or, under
other cases, would convey less than the interest represented,
whether or not warranted). Id. The Duhig rule is not applicable,
the court pointed out, when the deed in question is made subject
to prior mineral conveyances and reservations. Id.

U T A H  —  O I L  &  G A S

A N D R E W  J .  L E M I E U X

—  R E P O R T E R  —

UTAH SUPREME COURT TREATS AN OIL AND GAS LEASE

LIKE A CONTRACT FOR THE PURPOSE OF DETERMINING

EXPECTATION DAMAGES

On a certified question, the Utah Supreme Court recently
held that expectation damages for breach of an oil and gas lease
are determined using the framework for breach of contract. See
Trans-Western Petroleum, Inc. v. U.S. Gypsum Co., 2016 UT 27.

Trans-Western Petroleum, Inc. (Trans-Western) obtained an
oil and gas lease for a five-year primary term from United States
Gypsum Company (U.S. Gypsum), covering lands in Sevier
County, Utah. The lease was dated August 17, 2004—the date on
which an earlier oil and gas lease on the same lands and held by
Wolverine was due to expire. See id. ¶ 2.

The expiration date for Wolverine’s lease came and went, but
Wolverine asserted that its lease was still in effect because it had
been committed to a unit. U.S. Gypsum attempted to rescind
Trans-Western’s lease, citing a mistake of fact as to the effective-
ness of Wolverine’s lease. See id. ¶ 3. Trans-Western filed suit in
federal district court for a declaratory judgment and damages. The
district court concluded that Wolverine’s lease expired in August
2004. Trans-Western amended its complaint against U.S. Gyp-
sum, asserting breach of contract and breach of the covenant of
quiet enjoyment. See id. ¶ 4.

The district court found that U.S. Gypsum’s rescission was a
breach of contract and a breach of the covenant of quiet enjoy-
ment. The district court awarded nominal damages to Trans-
Western, however, concluding that the value of Trans-Western’s
lease did not change during the 22 days between lease execution
and the date on which U.S. Gypsum rescinded the lease. See
id. ¶ 5.

The parties appealed to the U.S. Court of Appeals for the
Tenth Circuit, which certified to the Utah Supreme Court this
question: “How should expectation damages be measured for the
breach of an oil and gas lease?” Id. ¶ 1; see also id. ¶ 5.
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The Utah Supreme Court observed that, generally speaking,
in Utah “leases are treated the same way as other contracts.”
Id. ¶ 9. The court noted, however, that commentators have
cautioned against analogizing an oil and gas lease to an ordinary
lease. See id. ¶ 10 (citing A.W. Walker, Jr., “The Nature of the
Property Interests Created by an Oil and Gas Lease in Texas,” 7
Tex. L. Rev. 539, 559 & n.83 (1929)). The court mentioned that
there is a lack of consensus on how to classify an oil and gas
lease, whether as a conveyance of an interest in real property or
as an executory contract. See id. ¶ 12.

Ultimately, the court concluded that when it comes to expec-
tation damages for breach of an oil and gas lease, the various ways
of classifying an oil and gas lease do not really matter. See id.
¶ 13. The court held that “for the limited purpose of expectation
damages in a breach of contract claim, [we] will treat oil and gas
leases as we would treat any other lease under Utah law” (i.e., as
a contract for an interest in real property). Id. The court noted that
it was not deciding “more fundamental questions of exactly how
to classify an oil and gas lease and which law applies outside of
the narrow certified question we answer here,” id., and that “[t]his
opinion should not be read to extend [the court’s] conclusions as
to which law applies beyond the narrow realm of expectation
damages in a breach of contract claim for an oil and gas lease,” id.
¶ 13 n.10.

The court held that the measure of general damages for
breach of an oil and gas lease under Utah law is “the difference
between the contract price of the lease and the market value of the
lease at the time of the breach.” Id. ¶ 16. The court also held that
consequential damages (e.g., lost profits from a hypothetical sale
of an oil and gas lease to a third party) may be available if a
plaintiff can prove (1) that consequential damages resulted from
the contract breach, (2) that consequential damages were foresee-
able when the contract began, and (3) the amount of consequential
damages with reasonable certainty. See id. ¶¶ 17, 19. The court
noted that other types of damages may be available under Utah
law for breach of an oil and gas lease, but this case only involved
general and consequential damages. See id. ¶ 14 n.11. Finally, the
court held that “a trial court has discretion to allow parties to use
post-breach evidence to establish and measure their expectation
damages.” Id. ¶ 21.

In any context other than expectation damages for breach of
an oil and gas lease, Utah law remains unsettled as to whether an
oil and gas lease is a conveyance or a contract, or both. But over
time we will likely see the “various incidents” and “full character-
istics” of an oil and gas lease under Utah law “revealed by
litigation as specific problems arise.” Id. ¶ 13 n.10 (quoting 2
Eugene O. Kuntz, A Treatise on the Law of Oil and Gas § 23.2
(1989)).

W E S T  V I R G I N I A  —
O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

FEDERAL DISTRICT COURT GRANTS SUMMARY JUDGMENT

INVALIDATING A COUNTY ORDINANCE THAT BANNED THE

STORAGE, DISPOSAL, OR USE OF OIL AND NATURAL GAS

WASTE IN THE COUNTY

In EQT Production Co. v. Wender, No. 16-00290, 2016 WL
3248503 (S.D. W. Va. June 10, 2016), the U.S. District Court for
the Southern District of West Virginia invalidated a county
ordinance banning the storage, disposal, or use of oil and natural
gas waste in the county because the ordinance was preempted by
state and federal law.

On January 12, 2016, the Fayette County Commission en-
acted an ordinance to prohibit (1) the storage of non-fuel fluids
incident to the extraction of oil and gas (“wastewater”) in
underground injection control (UIC) wells and (2) the temporary
storage, handling, treatment, or processing of wastewater unless
it is at a site operating under a permit for a conventional, vertical
well permitted under W. Va. Code § 22-6-6. See EQT, 2016 WL
3248503, at *2. On January 13, 2016, EQT Production Company
(EQT) filed an emergency motion for a temporary restraining
order. The court entered a temporary restraining order the next
day. The court also issued a temporary injunction on February 11,
2016. The parties then filed cross-motions for summary judg-
ment. Id.

EQT alleged that the ordinance is preempted by the West
Virginia Oil and Gas Act, W. Va. Code ch. 22, arts. 6–10, and
West Virginia’s “underground injection of fluid” program estab-
lished pursuant to the federal Safe Water Drinking Act of 1974
(SWDA), 42 U.S.C. §§ 300f to 300j-26. See EQT, 2016 WL
3248503, at *2. The Commission alleged that EQT did not have
standing to challenge the ordinance and that county commissions
have been granted authority to regulate hazards to public health
and to abate nuisances under W. Va. Code § 7-1-3kk. See EQT,
2016 WL 3248503, at *3, 9.

The court analyzed the standing issue on both prohibitions
of the ordinance. The ordinance banned temporary storage of
wastewater at sites permitted for horizontal drilling, but allowed
for temporary storage of wastewater at sites permitted for con-
ventional, vertical drilling. EQT operates one UIC well in the
county, but it does not operate any horizontal wells in the county.
The court determined that EQT lacked standing to challenge the
temporary storage of wastewater ban at horizontal well sites;
however, the court determined that EQT did have standing to
challenge the ordinance on the issue of banning disposal waste-
water in UIC wells and vertical well sites. Id. at *4–7.

Turning to the merits of the case, the court recognized that
the West Virginia Supreme Court of Appeals has never specifi-
cally held that West Virginia law recognizes field preemption,
as opposed to conflict preemption, in state versus local law
disputes; nonetheless, the court held that West Virginia law would
recognize field preemption, citing the fact that the West Virginia
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Supreme Court of Appeals has recognized field preemption in
federal versus state law contexts. Id. at *10.

In light of the court’s holding on field preemption, it held
that the ordinance was preempted by the West Virginia Oil and
Gas Act. The State of West Virginia, and not its counties, has the
primary responsibility for protecting the environment, W. Va.
Code § 22-1-1(a)(2), and all authority to oversee oil and gas
development resides with the West Virginia Department of
Environmental Protection, id. § 22-6-2. See EQT, 2016 WL
3248503, at *10–11. Primarily, the county ordinance conflicts
with W. Va. Code § 22-6-6, which provides for permitting
requirements for the exploration, development, production,
storage, and recovery of oil and gas. The state has comprehen-
sively regulated the area and has left no room for local control.
EQT, 2016 WL 3248503, at *11–12.

Secondly, the court held that the West Virginia UIC program
preempted the ordinance—the UIC program was established
pursuant to the SWDA to regulate injection wells to protect
drinking water. Id. at *12. While the Commission argued that the
SWDA contains a savings clause that allows for local govern-
ments to prohibit underground injection, the court recognized that
the SWDA specifically provides that a state program cannot
prohibit underground injection of wastewater connected with oil
and gas development. Id. at *14. The court also rejected an
argument by the Commission that a savings clause in the West
Virginia Water Pollution Control Act, W. Va. Code §§ 22-11-1
to -30, allowed local governments to abate nuisances of hazardous
waste, even though the U.S. Environmental Protection Agency has
not classified drilling wastewater as hazardous waste. EQT, 2016
WL 3248503, at *14–16.

WEST VIRGINIA SUPREME COURT OF APPEALS GRANTS

ORAL ARGUMENT ON CERTIFIED QUESTIONS BY THE U.S.
DISTRICT COURT FOR THE NORTHERN DISTRICT OF

WEST VIRGINIA

As previously reported in Vol. XXXIII, No. 2 (2016) of this
Newsletter, in Leggett v. EQT Production Co., No. 1:13-cv-
00004, 2016 WL 297714 (N.D. W. Va. Jan. 22, 2016), the U.S.
District Court for the Northern District of West Virginia certified
two questions to the West Virginia Supreme Court of Appeals.
The questions are as follows:

1. Does Tawney v. Columbia Natural Resources,
L.L.C., 219 W. Va. 266, 633 S.E.2d 22 (2006),
which was decided after the enactment of West
Virginia Code § 22-6-8, have any effect upon the
Court’s decision as to whether a lessee of a flat-rate
lease, converted pursuant to West Virginia Code
§ 22-6-8, may deduct post-production expenses
from his lessor’s royalty, particularly with respect to
the language of “1/8 at the wellhead” found in West
Virginia Code § 22-6-8(e)?

2. Does West Virginia Code § 22-6-8 prohibit flat-rate
royalties only for wells drilled or reworked after
the statute’s enactment and modify only royalties
paid on a per-well basis where permits for new
wells or to modify existing wells are sought, or do

the provisions of West Virginia Code § 22-6-8
abrogate flat-rate leases in their entirety?

Order of Certification to the Supreme Court of Appeals of West
Virginia at 4, Leggett, No. 1:13-cv-00004 (N.D. W. Va. Feb. 10,
2016), ECF No. 187.

The West Virginia Supreme Court of Appeals has accepted
the certified questions and has scheduled the matter for oral
argument on September 14, 2016. See generally Petitioners’
Brief, Leggett v. EQT Prod. Co., No. 16-0136 (W. Va. June 9,
2016).

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

STATE AND FEDS CLASH OVER COAL BONDING

In Vol. XXXII, No. 4 (2015) of this Newsletter, the Wyo-
ming Department of Environmental Quality was reported to have
reached a deal with Alpha Natural Resources, Inc. (Alpha), after
the coal company declared bankruptcy, to guarantee the State of
Wyoming would receive at least $61 million to cover a portion of
the coal company’s $411 million reclamation obligation. The deal
was hailed by the State because it helped keep Alpha’s two
Powder River Basin mines in operation and ensured some money
for cleanup in the event the mines closed. Environmental groups
and landowners blasted the deal, however, because it appeared to
let Alpha off the hook for the bulk of its reclamation obligation at
its Eagle Butte and Belle Ayr mines. Despite these objections, the
bankruptcy court approved the deal.

Following the court’s approval, the Office of Surface Mining
Reclamation and Enforcement (OSMRE) undertook a review of
the deal to determine if it was consistent with Wyoming’s
reclamation bonding requirements. See Mead Gruver, “Feds:
Wyoming in Violation with Alpha Coal Bonding Deal,” Casper-
Star Trib. (July 12, 2016). In early July, OSMRE found that the
deal violated state law because it allowed Alpha to proceed with
operations at its Wyoming mines without an adequate or effective
bonding instrument in place for those operations. Id.

OSMRE’s finding, however, is unlikely to have any signifi-
cant impact on the State’s bonding requirements for Alpha. Alpha
emerged from bankruptcy in late July. As a result of the bank-
ruptcy plan, Alpha sold its two Wyoming mines to a new com-
pany, Contura Energy Inc., which is majority-owned by a group
of Alpha’s former senior leaders. See Benjamin Storrow, “Bank-
ruptcy Court Approves Alpha Natural Resources Bankruptcy
Plan, Ends Self-Bonding,” Casper-Star Trib. (July 7, 2016). As
part of the plan, instead of being allowed to self-bond, the new
company will be required to put up cash or third-party guarantees
to cover the company’s reclamation obligation in Wyoming. Id.
Environmental groups and landowners appear to support the plan,
as it disallows self-bonding. Id. Such groups are hopeful that the
plan will set a precedent in the bankruptcy cases of both Arch
Coal, Inc. (Arch) and Peabody Energy Corp. (Peabody), which
have a combined $1.658 billion in self-bonds in Wyoming. Id. In
the meantime, to reduce its reclamation liability and to help the
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company emerge from bankruptcy, Peabody has accelerated recla-
mation operations at its Wyoming mines. See Tracy Rucinski,
“Bankrupt Coal Giant Turns to Grass in Wyoming to Cut Liabili-
ties,” Reuters (July 25, 2016). Arch has not indicated whether it
is undertaking similar cleanup efforts. Id.

C A N A D A  —  O I L  &  G A S

V I V E K  T . A .  W A R R I E R

J E N N I F E R  L .  A S Q U I N

P A T R I C K  K E O G H

—  R E P O R T E R S  —

FURTHER CLARITY ON THE CROWN’S DUTY TO CONSULT

FIRST NATIONS

Overview

The Northern Gateway Project (Project), which is designed
to construct pipelines to transport oil and condensate from the
Alberta oil sands to the Pacific coast of British Columbia, suffered
a setback in June when the Federal Court of Appeal ruled in
Gitxaala Nation v. Canada, 2016 FCA 187, that the Crown failed
to satisfy its duty to consult affected First Nations. The court
decided that the Crown’s imperfect execution of an otherwise
sound consultation framework meant that the duty had not been
met. This resulted in the quashing of the Governor in Council’s
(Cabinet) Order in Council approving the Project, and the nulli-
fication of the two certificates of public convenience and necessity
(Certificates) subsequently issued by the National Energy Board
(NEB), the federal regulator responsible for approving interpro-
vincial pipeline projects.

Background

The Project, proposed by Northern Gateway Pipelines Inc.
and Northern Gateway Pipelines Limited Partnership (collec-
tively, Northern Gateway), includes the construction of two
pipelines transporting oil and condensate between Bruderheim,
Alberta and Kitimat, British Columbia, which requires approval
under two federal statutes, the National Energy Board Act
(NEBA), R.S.C. 1985, c. N-7 and the Canadian Environmental
Assessment Act, 2012 (CEAA), S.C. 2012, c. 19, s. 52.

If the Project were to go forward, the pipelines, terminal
facilities, and associated transportation activity could impact a
number of First Nations groups and their lands, including the
Gitxaala Nation. Previous case law established that if the Crown
knows or ought to know that a contemplated activity has the
potential to adversely affect Aboriginal rights or title, the Crown
has a duty to consult the impacted First Nation. Gitxaala, 2016
FCA 187, paras. 171, 172 (citing Haida Nation v. British Colum-
bia (Minister of Forests), 2004 SCC 73). The breadth of this duty
depends on the severity of the proposed activity’s effect and the
strength of the prima facie Aboriginal claim. Id. para. 173. While
consultation does not mean that the First Nations groups hold a
veto power over the project, it does require the Crown to make a
good faith effort to hear, consider, and address the First Nations’
concerns. When appropriate, this can mean an obligation to make
accommodations to avoid or minimize harm. Id. para. 174.

The Project’s approval process began in 2006 with the
creation of a Joint Review Panel (JRP), administered under the
NEBA and CEAA. In 2009, the Canadian Environmental Assess-
ment Agency disclosed its five-phase consultation framework
(Framework) under the CEAA, designed to involve affected First
Nations throughout the approval process. In December 2013, after
18 months of hearings, the JRP issued its report, recommending
approval of the Project, subject to 209 conditions. In June 2014,
Cabinet approved the Project and the Canadian Environmental
Assessment Agency’s conditions by issuing an Order in Council,
and the NEB issued the Certificates.

Federal Court of Appeal Decision

In making its decision, the court consolidated and considered
18 applications from First Nations and interested parties. These
included five applications for judicial review of the JRP’s report,
four appeals of the NEB’s Certificates, and nine applications for
judicial review of Cabinet’s Order in Council. Id. paras. 1–3.

The court dismissed the applications for judicial review of the
JRP’s report, noting that the legislative intent under the CEAA is
that the responsibility to review such reports should rest with
Cabinet, not the court. Id. paras. 124, 125. The court also dis-
missed the appeals of the Certificates on the grounds that the NEB
followed Cabinet’s Order in Council, and did not exercise inde-
pendent discretion. Id. para. 126.

Finally, the court considered the remaining applications chal-
lenging Cabinet’s Order in Council. The court first noted that the
standard for whether the duty to consult has been met is one of
reasonable satisfaction, not perfection. Id. para. 183. Nonetheless,
the court found that the Crown’s flawed execution of the Frame-
work rendered its consultation inadequate. Id. paras. 325, 332.
The court cited a number of imperfections with the consultation,
including a hurried timeline which inhibited meaningful dialogue,
inaccurate portrayals of First Nation concerns, and a refusal on the
part of the Crown to disclose information concerning the strength
of the affected First Nations’ claims to Aboriginal rights. Id.
paras. 255, 288, 325. Additionally, Cabinet is required, pursuant
to section 54 of the NEBA, to provide reasons for making an
Order. Id. para. 331. While the Project’s benefits were well
explained by Cabinet, the court was disturbed by Cabinet’s failure
to confirm in its reasons that the duty to consult had been fulfilled.
Id. paras. 313, 321, 331.

For the aforementioned reasons, the court held that the Crown
had not met its duty to consult and remitted the Project back to
Cabinet for redetermination. Id. para. 333.

Implications

Gitxaala is an important decision on a number of fronts.
Firstly, it has the potential to narrow the avenues for challenging
projects under the NEB’s authority, by placing analogous panel
reports outside the reach of judicial review.

Secondly, the decision confirms the Crown’s duty to engage
with affected First Nations, and clarifies what the duty entails.
While the Crown is not held to a standard of perfection, the
decision identifies several failings that may undermine a consul-
tation process. In particular, the court emphasized accurately
presenting, meaningfully engaging with, and appropriately re-
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sponding to the concerns of individual Aboriginal groups at each
stage of the process.

Finally, the decision is a setback for the Project, and a
reminder of the challenges facing proponents of interprovincial
pipeline projects in Canada. While the Crown can delegate
“procedural aspects” of its consultation process to project pro-
ponents, it cannot delegate its legal duty. See Haida, 2004 SCC
73, para. 53. For proponents, two risk mitigation strategies are
worthy of note. First, in addition to assuming delegated duties,
proponents can engage with First Nations prior to and independ-
ent of the formal approval process. This allows proponents to
forge relationships and address concerns before they reach the
Crown. The court applauded Northern Gateway’s efforts in this
respect. Gitxaala, 2016 FCA 187, paras. 12, 57, 58, 326. Second,
proponents can actively monitor the government’s progress, and,
when appropriate, lobby to have the process prolonged, delayed,
or intensified. During Phase IV of the Framework, Northern
Gateway should have received feedback collected by the Crown
during its consultation, but the court found no evidence that this
occurred. Id. para. 327. Post-Gitxaala, project proponents should
take this kind of silence as cause for concern, and communicate
with the Crown to ensure the duty to consult is being fulfilled.

V I V E K  T . A .  W A R R I E R

J E N N I F E R  L .  A S Q U I N

M I K E  B A R R E T T

—  R E P O R T E R S  —

INTERJURISDICTIONAL OVERLAP IN CANADIAN

INFRASTRUCTURE PROJECTS

Overview

In Rogers Communications Inc. v. Châteauguay (City), 2016
SCC 23, the Supreme Court of Canada determined that in certain
circumstances it is unconstitutional for a municipality to interfere
with the construction of a radiocommunications antenna system
as a result of potentially overlapping jurisdiction of federal and
municipal governments. Although ostensibly limited to the com-
munications sector, the principles regarding legislative jurisdic-
tion outlined in the decision will have important implications for
Canada’s oil and gas industry.

Background

Rogers Communications Inc. (Rogers) is one of Canada’s
largest telecommunications providers. As the holder of a spectrum
license granted by the federal government, Rogers is obligated
to provide adequate network coverage in designated regions.
In order to address shortcomings in its wireless network, Rogers
sought to construct a new radiocommunications antenna system
within the city of Châteauguay, Québec (Châteauguay) in the
fall of 2007. Châteauguay expressed concern that the antenna
system would jeopardize the health and well-being of its residents
and accordingly, on October 4, 2010, Châteauguay passed a
municipal resolution authorizing a notice of establishment of
reserve (Notice), which prohibited construction within the region
for two years. A few days before the Notice was set to expire,
Châteauguay renewed it for an additional two years. Rogers

challenged Châteauguay’s actions on constitutional, administra-
tive, and municipal law grounds.

At trial, the Québec Superior Court resolved the matter on the
basis of administrative law. The court concluded that Châteauguay
acted out of a desire to harm Rogers and therefore in bad faith,
and annulled both the Notice and its renewal. On appeal, the
Québec Court of Appeal set aside the lower court’s decision. The
appellate court found that Châteauguay acted in order to protect
the health and well-being of its residents. As its actions were in
good faith and within provincial jurisdiction, the court found that
Châteauguay’s actions satisfied both administrative and constitu-
tional standards.

Supreme Court of Canada Decision

The central question before the Supreme Court of Canada
was whether a municipality is at liberty to interfere with the
construction of a radiocommunication system, as the legislative
responsibility for telecommunications rests with the federal gov-
ernment under The Constitution Act, 1867, 30 & 31 Vict., c 3
(U.K.), reprinted in R.S.C. 1985, app. II, no. 5 (Can.). The major-
ity answered this question by focusing on the federal govern-
ment’s jurisdiction over radiocommunications and the principle
of interjurisdictional immunity.

Federal Jurisdiction over Radiocommunications. In order to
determine whether Châteauguay’s actions were unconstitutional,
the Court first assessed the Notice’s pith and substance. Id. paras.
34–35. Rogers submitted that the impugned act was intended to
control the siting of radiocommunication infrastructure, which
falls within federal jurisdiction. Conversely, Châteauguay argued
that the Notice’s objective was to protect the health and safety
of its residents, which are matters within provincial jurisdiction
under the provincial powers over property and civil rights in the
province and matters of a merely local or private nature within
the province. Id. paras. 40–41. In addressing these competing
interpretations, the Court made a number of important comments
regarding the principle of cooperative federalism. This principle
dictates that courts should allow the concurrent operation of
federal and provincial statutes on the same subject matter wher-
ever possible. Id. para. 38 (citing Saskatchewan (Att’y Gen.) v.
Lemare Lake Logging Ltd., 2015 SCC 53, para. 22). However, the
Court in Rogers commented on the scope of this principle:

[Cooperative federalism] cannot be used to distort a
measure’s pith and substance at the risk of restricting
significantly an exclusive power granted to Parliament.
A finding that a measure such as the one adopted in this
case relates in pith and substance to a provincial head of
power could encourage municipalities to systematically
exercise the federal power to choose where to locate
radiocommunication infrastructure while alleging local
interests in support of their doing so.

Id. para. 47.

Through this lens, the Court concluded that both the purpose
and effect of the Notice was to prevent Rogers from installing a
radiocommunication antenna system within Châteauguay. Id.
paras. 43–44. That is, the Notice’s pith and substance was frus-
trating construction of federal infrastructure, and not protecting
the health and well-being of Châteauguay’s residents. Id. para. 46.
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As Parliament has exclusive jurisdiction over radiocommuni-
cation, the Notice was ultra vires. Id. para. 53.

Interjurisdictional Immunity. In reaching its decision the
Court also considered the applicability of the doctrine of inter-
jurisdictional immunity. Interjurisdictional immunity protects the
“core” of a legislative head of power from being seriously
impaired by provincial law. Id. para. 59 (citing Québec (Att’y
Gen.) v. Canadian Owners & Pilots Ass’n, 2010 SCC 39, para.
27). The Court referred to the Privy Council’s decision in Toronto
Corp. v. Bell Telephone Co. of Canada, [1905] A.C. 52, for the
principle that the construction of telecommunication infrastructure
is at the core of federal power over telecommunication. Rogers,
2016 SCC 23, para. 63.

The nature of radiocommunication was found to be analogous
to telecommunication. In particular, like a telecommunication
network, maintaining the efficient operation of Canada’s radio-
communication system depends on the construction of antenna
systems. Id. para. 72. Given that the Notice “seriously and signif-
icantly impaired the core of the federal power over radiocom-
munication,” it was inapplicable under the doctrine of interjuris-
dictional immunity. Id. para. 72.

Implications

Although the factual circumstances of Rogers centered on
radiocommunications, the Court’s analysis will influence the reso-
lution of jurisdictional conflicts more broadly. However, in order
to properly understand Rogers’ impact, the Court’s decision must
be read in conjunction with other recent jurisprudence regarding
the interplay among federal, provincial, and municipal jurisdic-
tion.

For example, Vol. XXXIII, No. 1 (2016) of this Newsletter
discussed the recent decision of Burnaby (City) v. Trans Moun-
tain Pipeline ULC, 2015 BCSC 2140. In this case the City of
Burnaby’s enforcement of traffic and park bylaws was found to
have been directed at preventing the construction of an interpro-
vincial pipeline project, a federal matter under the purview of

the National Energy Board. Id. paras. 60, 64. Applying the
doctrines of paramountcy and interjurisdictional immunity, the
bylaws were held to be inoperative to the extent that they inter-
fered with actions undertaken pursuant to the federal National
Energy Board Act, R.S.C. 1985, c. N-7. Burnaby, 2015 BCSC
2140, paras. 81, 84.

Similarly, intraprovincial jurisdictional conflicts have also
been the subject of litigation related to competing provincial and
municipal powers. In wpd Sumac Ridge Wind Inc. v. Kawartha
Lakes (City), 2016 ONCA 496, the City of Kawartha Lakes
(Kawartha) attempted to prevent the construction of industrial
wind turbines by passing a resolution that preemptively denied
road work permits that were essential to the proposed project. The
court found that Kawartha’s actions demonstrated bad faith. In
addition, after applying the doctrine of paramountcy, it was deter-
mined that the resolution frustrated the legislative purpose behind
Ontario’s Environmental Protection Act, R.S.O. 1990, c. E.19.
Sumac Ridge, 2016 ONCA 496, paras. 39, 74, 85. In light of this,
and pursuant to section 14 of Ontario’s Municipal Act, 2001, S.O.
2001, c. 25, the resolution was found to be invalid.

Taken together, these decisions demonstrate the judiciary’s
willingness to limit the extent to which municipalities can influ-
ence the development of federally or provincially regulated infra-
structure projects. They suggest that while cooperative federalism
remains an important principle of Canadian constitutional law,
it does not permit the frustration of federally or provincially
regulated projects in order to promote local interests. This
conclusion is important given that interprovincial pipelines fall
within federal jurisdiction pursuant to sections 91(29) and
92(10)(a) of the Constitution Act, 1867. Burnaby, 2015 BCSC
2140, para. 5. Proponents of future interprovincial pipeline or
other infrastructure projects should be aware of the principles
cited in these decisions if the projects are likely to or do encounter
municipal or local opposition.
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F E D E R A L  —  M I N I N G

N O R A  R .  P I N C U S

—  R E P O R T E R  —

EPA DELIVERS DRAFT RULES FOR HARDROCK MINING

FINANCIAL ASSURANCES TO WHITE HOUSE

On October 12, 2016, the U.S. Environmental Protection
Agency (EPA) sent a draft of proposed rules governing financial
assurances for hardrock mining companies that fall under the
Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (CERCLA) to the White House. Immedi-
ately following White House review of the draft rules, EPA plans
to publish the proposed rules in the Federal Register in order to
meet a December 1, 2016, deadline imposed by a consent decree
entered by the U.S. Court of Appeals for the D.C. Circuit. See In
re Idaho Conservation League, 811 F.3d 502 (2016); see also
Cameron M. Leonard & Stephanie M. Regenold, “The Spectre of
EPA Bonding of Hardrock Mines Under CERCLA,” 62 Rocky
Mt. Min. L. Inst. 28-1, § 28.02 (2016) (forthcoming).

In In re Idaho, a coalition of environmental nongovernmental
organizations sued EPA arguing that EPA never promulgated the
financial assurance rules under CERCLA that were supposed to
have been finalized in 1983, or three years after CERCLA was

continued on page 2
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C O N S T A N C E  L .  R O G E R S

T I M O T H Y  R .  C A N O N

—  R E P O R T E R S  —

TENTH CIRCUIT UPHOLDS DENIAL OF PRELIMINARY

INJUNCTION OF CHACO CANYON DRILLING

The U.S. Court of Appeals for the Tenth Circuit upheld the
U.S. District Court for the District of New Mexico’s denial of a
preliminary injunction of the Bureau of Land Management’s
(BLM) continued approval of drilling in Chaco Canyon. See Diné
Citizens Against Ruining Our Env’t v. Jewell, No. 15-2130, 2016
WL 6301136 (10th Cir. Oct. 27, 2016), aff’g No. 1:15-cv-00209,
2015 WL 4997207 (D.N.M. Aug. 14, 2015). As explained in Vol.
XXXII, No. 3 (2015) of this Newsletter, the Navajo group Diné
Citizens Against Ruining Our Environment and a number of
environmental groups challenged drilling in New Mexico’s Chaco
Canyon under an allegedly outdated 2003 resource management
plan (2003 RMP). The plaintiffs moved for a preliminary injunc-
tion, which the district court denied.

The Tenth Circuit first rejected the plaintiffs’ argument that
the court should apply a less stringent test for determining whether
they had demonstrated a substantial likelihood of success on
the merits. The court overruled the rule announced in Davis v.

continued on page 3
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R A N D Y  D A N N

—  R E P O R T E R  —

EPA FINALIZES INFORMATION COLLECTION REQUEST FOR

EXISTING OIL AND GAS SOURCES

On November 10, 2016, the U.S. Environmental Protection
Agency (EPA) finalized a significant, expansive, and highly an-
ticipated information collection request (ICR) for the oil and gas
industry. See EPA, “Oil and Gas Industry Information Requests,”
https://www.epa.gov/controlling-air-pollution-oil-and-natural-gas-
industry/oil-and-gas-industry-information-requests. The ICR will
require oil and natural gas companies to provide a broad range of
data and information regarding existing oil and gas facilities in the
United States. The finalized ICR is the culmination of several
previous draft ICRs that were issued for public comment on

June 3, 2016, and September 29, 2016. See 81 Fed. Reg. 35,763
(June 3, 2016); 81 Fed. Reg. 66,962 (Sept. 29, 2016).

The ICR process is the result of a joint commitment between
the United States and Canada to take new actions to reduce
methane emissions from the oil and gas sector. Specifically, the
ICR is designed to provide EPA with sufficient information to
develop federal air quality regulations under section 111(d) of the
Clean Air Act, 42 U.S.C. § 7411(d), for existing oil and gas
sources. EPA estimates that there are hundreds of thousands of
existing oil and gas sources in the United States potentially
subject to such regulation.

continued on page 5
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enacted. Under the consent decree, EPA agreed to publish the
rules no later than December 1, 2016, and publish a final rule one
year later.

The interagency draft rule is not publicly available, so it is
not yet known what the draft rule requires, but the prospect of
additional rulemaking has been sharply criticized within the
mining industry as duplicative of bonding requirements imposed
by states and the Bureau of Land Management.

OSMRE ISSUES POLICY ADVISORY SUGGESTING THAT

STATES SHOULD DISALLOW SELF-BONDING FOR COAL

MINES

On August 5, 2016, the Office of Surface Mining Reclama-
tion and Enforcement (OSMRE) issued a policy advisory—the
first such advisory to ever have been issued by OSMRE—recom-
mending that states disallow self-bonding for coal mines. See
News Release, OSMRE, “Office of Surface Mining Reclamation
and Enforcement Issues Policy Advisory Regarding Use of Self-
Bonding for Coal Mine Reclamation” (Aug. 9, 2016). According
to OSMRE, the advisory is intended to serve as a “clear direction”
to states, which serve as the primary regulators under the Surface
Mining Control and Reclamation Act of 1977 (SMCRA), that
self-bonding should be disallowed until the coal market stabilizes.
Id. at 1. The advisory contains three primary suggestions intended
to address the growing threat of coal company bankruptcies:

1. Regulatory authorities that had elected to accept
self-bonds should immediately assess whether
companies that are currently self-bonded remain
eligible by making a thorough inquiry into the
company’s financial health utilizing all the tools at
their disposal and all pertinent information avail-
able.

2. Each regulatory authority should exercise its discre-
tion and not accept new or additional self-bonds for
any permit until coal production and consumption
market conditions reach equilibrium, events which
are not likely to occur until at least 2021.

3. Where a bankruptcy reorganization plan has re-
sulted in the creation of a new company, the new
company would need to be in existence for at least
five years as required by the law before it would be
eligible for self-bonding.

Id. at 1–2.

While OSMRE lacks the regulatory power to force states to
completely disallow self-bonding, the advisory serves a clear
policy statement of the dim view OSMRE takes of self-bonding
in the current coal commodity market. Shortly after the advisory
notice was issued, OSMRE granted a petition submitted by
WildEarth Guardians to begin a rulemaking aimed at increasing
OSMRE’s self-bonding regulations. See News Release, OSMRE,
“Office of Surface Mining Reclamation and Enforcement to
Initiate Rulemaking on Self-Bonding for Coal Mines” (Aug. 16,
2016).
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

DISTRICT OF IDAHO ORDERS FOREST SERVICE TO “CORRECT

ERRORS” IN APPROVAL OF EXPLORATORY MINE PLAN IN

FRANK CHURCH-RIVER OF NO RETURN WILDERNESS AREA

On August 2, 2016, the U.S. District Court for the District of
Idaho reversed and remanded the U.S. Forest Service’s (Forest
Service) decision to permit mining-related activity at the historic
Golden Hand Mine, located within the Frank Church-River of No
Return Wilderness Area. See Idaho Conservation League v.
Lannom, No. 1:15-cv-00246, 2016 WL 4099060 (D. Idaho Aug.
2, 2016). Since the mid-1980s, American Independence Mines
and Minerals Co. (AIMMCO) or its predecessors had sought
approval from the Forest Service to conduct exploratory drilling
to prove the validity of unpatented mining claims dating to 1889.
In a compromise struck between AIMMCO and the Forest
Service, the Forest Service agreed to permit exploration activities
and road construction to access claims that pre-date the 1980
designation of the wilderness area, but disallowed exploration on
claims staked after 1980. Id. at *1.

A coalition of environmental groups challenged the Forest
Service’s approval of AIMMCO’s exploration plan, arguing that
the approval “favored mineral extraction over wilderness protec-
tion.” Id. Noting the “obvious” conflict between mining and
wilderness, id., the court held that the Forest Service’s approval
of the mining plan was deficient because it failed to explain why
the four miles of reconstructed road, 11 drill sites, and three
trenches were the “minimum activity necessary” to conduct the
exploration, id. at *9. The court questioned whether the decision
was influenced by a closed-door meeting between AIMMCO and
Forest Service representatives, noting that neither materials nor
meeting notes from that meeting were contained in the environ-
mental documents prepared for the project. Id. at *8–9. The
National Environmental Policy Act of 1969 (NEPA) prohibits
agencies from relying on material that is not shared with the
public in any written analysis. Id. (citing 40 C.F.R. § 1500.1(b);
Lands Council v. Powell, 395 F.3d 1019 (9th Cir. 2004)). The
court found that the Forest Service’s environmental analysis
violated NEPA and remanded this portion of the case to the Forest
Service in order to prepare a supplemental environmental impact
statement. Id. at *9.

The court also held that the Forest Service’s environmental
analysis erred in not examining whether it would be possible to
require workers conducting the exploration to walk in and out of
the mine site rather than ride in vehicles, something that the
plaintiffs argued would eliminate 400 out of 571 round trips in
and out of the site. Id. at *10. Thus, the court found that the Forest
Service’s analysis violated the Wilderness Act of 1964 and the
National Forest Management Act of 1976, and also remanded
this portion of the case to the Forest Service for additional
analysis. Id.

F E D E R A L  —  O I L  &  G A S
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Mineta, 302 F.3d 1104 (10th Cir. 2002), that allowed courts to
apply a modified test to this factor when the other factors required
for obtaining a preliminary injunction “tip strongly” in the
plaintiff’s favor. Diné Citizens, 2016 WL 6301136, at *3. The
court held this modified test was inconsistent with the U.S.
Supreme Court’s decision in Winter v. Natural Resources Defense
Council, Inc., 555 U.S. 7 (2008). Diné Citizens, 2016 WL
6301136, at *3.

The court also rejected arguments that the current level of
drilling in Chaco Canyon exceeded the amount anticipated in the
2003 RMP, finding that even with the advent of horizontal drilling
and hydraulic fracturing the overall amount of drilling remained
“well within the anticipated level.” Id. at *4. The court also found
the plaintiffs failed to support their argument that horizontal
drilling in the Mancos Shale would result in impacts qualitatively
different from the impacts from drilling other formations of the
San Juan Basin. Id. at *5.

Finally, the court rejected the argument that BLM’s continued
approval of new drilling would impermissibly limit BLM’s
options in revising the 2003 RMP. Id. According to the court, the
plaintiffs failed to demonstrate that “the approval of a few more
wells in an area that has been extensively mined for more than
half a century will somehow limit the BLM’s choice of alter-
natives for managing federal lands in the San Juan Basin.” Id. at
*5 n.3.

STULL RANCHES’ CLAIMS AGAINST ENTEK REJECTED AGAIN

BY TENTH CIRCUIT

Vol. XXXI, No. 4 (2014) of this Newsletter reported that the
U.S. Court of Appeals for the Tenth Circuit held the operator of
a federal unit could access the surface of particular parcels of
Stock-Raising Homestead Act lands within the unit to access and
produce oil and gas underlying other lands within the same unit.
See Entek GRB, LLC v. Stull Ranches, LLC, 763 F.3d 1252 (10th
Cir. 2014). On remand, the U.S. District Court for the District of
Colorado ruled in favor of the unit operator, Entek GRB, LLC.
The surface owner, Stull Ranches, LLC (Stull), again appealed to
the Tenth Circuit. Finding most of Stull’s claims had already been
ruled upon in the prior appeal, the Tenth Circuit dismissed Stull’s
claims based on the doctrines of law of the case, waiver and
forfeiture. See Entek GRB, LLC v. Stull Ranches, LLC, No. 15-
1267, 2016 WL 6595897 (10th Cir. Nov. 8, 2016), aff’g 113 F.
Supp. 3d 1113 (D. Colo. 2015).

IBLA HOLDS BLM PROPERLY CANCELED FEDERAL OIL AND

GAS LEASES ISSUED WITHOUT USFS CONSENT

On August 31, 2016, the Interior Board of Land Appeals
(IBLA) held the Bureau of Land Management (BLM) properly
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canceled two oil and gas leases covering both public domain and
acquired oil and gas underlying National Forest System lands
without affirmatively obtaining consent from the U.S. Forest
Service (USFS). See Red River Oil & Gas, LLC, 188 IBLA 216,
GFS(O&G) 8(2016). Although the requirement for BLM to obtain
USFS consent to lease oil and gas underneath National Forest
System lands is well established, the IBLA’s interpretation of the
Mineral Leasing Act of 1920’s (MLA) statutory provisions on this
subject is notable.

BLM issued two leases in 2006 to Red River Oil & Gas, LLC
that covered both public domain minerals (i.e., those that never
left federal ownership) and acquired minerals (i.e., those that
left federal ownership and were subsequently reacquired). Both
leases were within the boundaries of the Thunder Basin National
Grassland, yet BLM did not request USFS consent prior to issuing
the leases. BLM canceled the leases in 2013 upon discovering this
error. See id. at 220–21.

In discussing the requirement to obtain USFS consent, the
IBLA distinguished between acquired lands subject to leasing
under section 3 of the Mineral Leasing Act for Acquired Lands
(MLAAL), 30 U.S.C. § 352, and public domain lands subject to
leasing under section 17 of the MLA, 30 U.S.C. § 226. See Red
River, 188 IBLA at 221. Both the MLAAL and MLA place
certain restrictions on BLM’s leasing of oil and gas underlying
surface managed by other agencies, but the language used in each
statute differs. The MLAAL provides that “[no acquired lands]
shall be leased except with the consent” of the surface managing
agency. Id. at 230 (emphasis added) (quoting 30 U.S.C. § 352).
BLM’s regulations contain similar language. See 43 C.F.R.
§ 3101.7-1(a). This language requires BLM to affirmatively
obtain surface managing agency consent prior to leasing. Red
River, 188 IBLA at 230. The MLA, on the other hand, provides
that BLM “may not issue any lease on National Forest System
Lands reserved from the public domain over the objection of
[USFS].” Id. at 231 (quoting 30 U.S.C. § 226(h)). The IBLA
found that this provision does not on its face require BLM to
affirmatively obtain USFS consent prior to leasing; it merely bars
BLM from leasing if USFS objects. Id.

The IBLA determined both leases were improvidently issued
as to both acquired and public domain lands. The MLAAL and
BLM’s regulations clearly barred leasing of acquired lands until
BLM obtained USFS consent. Id. And while the MLA itself does
not require BLM to affirmatively obtain consent prior to leasing
public domain lands, BLM’s regulations make the acquired lands
consent requirement applicable to public domain lands as well. Id.
(citing 43 C.F.R. § 3101.7-1(a), (c)). These regulations removed
BLM’s discretion to lease public domain oil and gas underlying
National Forest System lands without obtaining USFS consent
and, as a result, BLM was required to cancel the leases. Id. at
232–33.

The decision will have little to no practical impact as BLM’s
regulations require (and will likely continue to require) BLM to
obtain USFS consent prior to leasing oil and gas underlying
National Forest System lands. The IBLA’s interpretation of the
MLA as containing no such requirement is nonetheless novel and
serves as a reminder to practitioners of the IBLA’s careful
approach to statutory construction.

IBLA HOLDS BLM MAY REFUSE TO LEASE OIL AND GAS

PARCELS BASED ON INFORMATION PROVIDED IN UNTIMELY-
FILED PROTEST LETTERS

In Roy G. Barton, 188 IBLA 331, GFS(O&G) 11(2016), the
Interior Board of Land Appeals (IBLA) held that the Bureau of
Land Management (BLM) may determine not to lease an oil and
gas parcel based on information included in a protest filed after
the time period provided in the notice of lease sale.

On December 10, 2013, BLM held a competitive oil and gas
lease sale and received bids on 54 parcels, 40 of which were
located within or near Garden Valley in Lincoln and Nye
Counties, Nevada. Roy G. Barton successfully posted the high
bids on two of the Garden Valley parcels. Shortly thereafter, BLM
received two letters from interested parties opposing energy
development in the Garden Valley area because of its potential
impacts on a sculpture known as City. Based on these alleged
potential impacts and BLM’s desire to meet Class II visual
resource management objectives, BLM modified its lease sale
decision to exclude all 40 Garden Valley parcels, including the
two parcels for which Barton posted the high bids. Id. at 333–34.

The IBLA upheld BLM’s decision not to lease. The IBLA
noted that up until BLM accepts a high bidder’s offer and
executes a lease, BLM has broad discretion to withdraw a parcel
from leasing so long as it supplies a rational basis in support of its
decision. Id. at 334. BLM may forgo or defer leasing based on a
number of considerations including “wildlife, endangered species
preservation, recreational use, and aesthetic or scenic values.”
Id. at 334 (quoting George G. Witter, 129 IBLA 359, 363,
GFS(O&G) 19(1994)). Further, BLM may consider information
provided in a late-filed protest in determining to reject a high bid.
Id. at 336–37.

In this case, the IBLA found BLM’s decision to reject
Barton’s high bid was supported by, among other things, informa-
tion contained in the two letters received after the lease sale
protest period closed. Id. Further, the IBLA held the notice of
lease sale bound Barton to accept the lease and pay the agreed-
upon amounts but did not bind BLM to accept the winning bid. Id.
at 337. Accordingly, the IBLA upheld BLM’s decision to reject
Barton’s lease offer and high bid.

BLM ISSUES ONSHORE ORDER REVISIONS FOR SITE

SECURITY AND OIL AND GAS MEASUREMENT

The Bureau of Land Management (BLM) released pre-
publication versions of its final revisions to Onshore Orders 3, 4,
and 5 on October 17, 2016. See News Release, BLM, “BLM
Completes Comprehensive Update of Its Oil and Gas Measure-
ment Rules” (Oct. 17, 2016). Because BLM had only released
pre-publication versions at the time of this writing, this report
cites to the Code of Federal Regulations sections in which the
revisions will be codified. The revisions will codify the Onshore
Orders in the Code of Federal Regulations and will update the
Onshore Orders for the first time since 1989. Although these
revisions cover numerous technical subjects, practitioners should
be aware of a few key provisions. See also Site Security, 80 Fed.
Reg. 40,768 (proposed July 13, 2015); Measurement of Oil, 80
Fed. Reg. 58,952 (proposed Sept. 30, 2015); Measurement of
Gas, 80 Fed. Reg. 61,646 (proposed Oct. 13, 2015).
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Site Security

Jurisdiction. First, in the final revision BLM attempted to
clarify a (mistaken) expansion of the scope of the regulations. The
proposed rules suggested all of 43 C.F.R. pt. 3160 (including, for
example, the requirement to obtain a federal drilling permit)
would apply not only to federal lands but also to state and fee
lands within federally approved communitization agreements
(CA) or units. BLM clarified it only intended for regulations
in parts 3160 and 3170 relating to site security, oil and gas
measurement, production and operations reporting, and penalties
and assessments to apply to state and fee lands. Id. § 3161.1(b).

Commingling. Second, BLM codified with some modifica-
tions the commingling requirements it outlined in Instruction
Memorandum No. 2013-152 (July 3, 2013). Generally, BLM may
only grant a commingling request if the proposed allocation has
no potential to affect royalties owed to federal or Indian leases. A
commingling request will meet this requirement when it involves
only federal or Indian leases, CAs, or unit participating areas
(Unit PA) that have the same ownership and royalty rates (for
instance, BLM will generally approve commingling from two
federal leases each with 12.5% royalty rates). The operator must
also provide BLM an acceptable allocation methodology, demon-
strate that each lease, CA, or Unit PA proposed for commingling
is producing in paying quantities, and show that the proposed
measurement point only commingles production from the com-
mingled leases, CAs, or Unit PAs. BLM may also approve
commingling for certain marginal properties, for downhole
commingling if desirable to obtain maximum ultimate economic
recovery and resource conservation, or for overriding topographic
or environmental considerations. 43 C.F.R. § 3173.14.

BLM’s commingling requirements apply to new and existing
commingling approvals. The regulations grandfather existing
downhole commingling approvals and commingling approvals
covering certain marginal properties. Id. § 3173.16. If an existing
commingling approval does not meet these conditions, the
operator will either need to correct the deficiencies or its commin-
gling approval will be terminated and it will potentially need to
install new measurement and storage facilities on each affected
lease, CA, or Unit PA. Id.

Off-Lease Measurement. Third, BLM will only approve off-
lease measurements for single leases, CAs, or Unit PAs and only
under certain conditions ensuring accurate production reporting.
Id. § 3173.22. No stand-alone off-lease measurement points
are grandfathered in, and BLM will only grandfather off-lease
measurement points if they are associated with a commingling
approval that meets the grandfathering requirements discussed
above. Id. § 3173.25(e). As with the new commingling regula-
tions, these off-lease measurement requirements apply to both new
and existing facilities, and operators will need to update their
facilities or install new on-lease, on-CA, or on-Unit PA measure-
ment points.

Record Keeping. Fourth, BLM’s new regulations expand its
record-keeping requirements to apply to more than just the
operator. Under the new rules,

[l]essees, operators, purchasers, transporters, and any
other person directly involved in producing, transport-
ing, purchasing, selling, or measuring oil or gas through
the point of royalty measurement or the point of first

sale, whichever is later, must retain all records, including
source records, that are relevant to determining the
quality, quantity, disposition, and verification of produc-
tion attributable to Federal or Indian leases for [seven
years].

Id. § 3170.7(a). This expanded group of individuals responsible
for record retention is also now subject to penalties and assess-
ments for failing to maintain records. Id. § 3173.29.

Oil and Gas Measurement

Onshore Orders 4 and 5 governing measurement of oil and
gas, respectively, will be codified at 43 C.F.R. pts. 3174 and
3175. These requirements are quite technical, but worth noting is
the fact that they also will apply to both new and existing
facilities.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

The ICR seeks information from the following oil and gas
industry segments: onshore oil and gas production, gathering, and
boosting; onshore gas processing, transmission, and storage; and
liquefied natural gas storage and import/export equipment. The
ICR does not extend to offshore oil and gas production or local
natural gas distribution facilities that provide gas to business and
homes. According to EPA, the ICR will not request duplicative
information—i.e., information that the industry is already required
to submit via various federal programs (e.g., the Greenhouse Gas
Reporting Program).

The ICR has two parts:

• Part I—an “operator survey” that seeks information on
the number and types of equipment at all onshore oil and
gas production facilities in the United States. EPA
estimates that the operator survey will be sent to approx-
imately 15,000 owners/operators in the oil and gas
industry. In other words, every oil and gas company with
operations in the segments identified above can expect
a Part I operator survey in the mail.

• Part II—a “facility survey” that seeks more detailed
information regarding emissions sources and emissions
control devices or practices in use at facilities in the
segments identified above. According to EPA, much of
the more detailed information requested in the Part II
facility survey is readily available from company re-
cords; however, EPA acknowledges that in some cases
owners/operators will have to collect some information
(e.g., counts of pneumatic devices). This more detailed
Part II facility survey will only be sent to a representa-
tive sample of facilities in the United States. EPA
estimates that the facility survey will be sent to approxi-
mately 4,650 owners/operators.

EPA estimates the collective cost to the oil and gas industry
to respond to Part I and Part II of the ICR to be 284,752 hours and
$42,453,050. Companies will receive the ICR by registered mail
and will be required to respond within 60 days (for Part I) and 180
days (for Part II). The ICR indicates that the person or entity
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owning or operating a facility at the time the ICR letter is received
is responsible for responding.

Although it appears that EPA is moving forward with the ICR
process for the oil and gas industry, it is less clear at this time
whether EPA, under the upcoming Trump Administration, will
move forward with its current plan to use such information to
develop federal air quality regulations for existing oil and gas
sources.

F E D E R A L  E N E R G Y

R E G U L A T O R Y  C O M M I S S I O N

S H E I L A  S L O C U M  H O L L I S

D E N N I S  J .  H O U G H ,  J R .
—  R E P O R T E R S  —

FERC INTRODUCES NEW OIL PIPELINE INDEXED

RATE CHANGE EVALUATION METHODOLOGIES

The oil pipeline sector could be facing some noteworthy
changes to how the Federal Energy Regulatory Commission
(FERC) evaluates oil pipeline rates. On October 20, 2016, FERC
issued an advance notice of proposed rulemaking (ANOPR) to
seek comments on its proposed revisions to the way it evaluates
oil pipeline index rate changes. See Revisions to Indexing Policies
and Page 700 of FERC Form No. 6, 157 FERC ¶ 61,047 (2016).
FERC’s proposed reforms would affect the analysis of oil pipeline
rates by introducing an enhanced comparison of revenues versus
costs, by requiring pipelines to submit more granular data on
pipeline costs and revenues, and by providing a further breakdown
of revenue data. Interested persons are invited to submit com-
ments on the proposals contained in the ANOPR by December 19,
2016. See Revisions to Indexing Policies and Page 700 of FERC
Form No. 6, 81 Fed. Reg. 76,315 (Nov. 2, 2016).

FERC derives its authority to regulate oil pipeline rates from
the Interstate Commerce Act (ICA), as the ICA existed when
Congress transferred regulatory authority to FERC effective
October 1, 1977. See 49 U.S.C. § 60502; see also Vol. XXXII,
No. 4 (2015) of this Newsletter. Under the ICA, oil pipeline rates
charged by a carrier must be just and reasonable. See 49 U.S.C.
app. § 1(5) (1988). FERC defines a “carrier” as “an oil pipeline
subject to [FERC’s] jurisdiction under the [ICA].” 18 C.F.R.
§ 341.0(a)(1).

In 1992, Congress directed FERC to create and implement a
simplified ratemaking methodology and procedure that would be
consistent with section 1 of the ICA. See Energy Policy Act of
1992, Pub. L. No. 102-486, tit. XVIII, § 1803(a), 106 Stat. 2776,
3010. In response, FERC issued a rulemaking in 1993 that revised
its regulations to establish the use of an indexing system for
setting rate ceilings for oil pipeline charges. See Revisions to Oil
Pipeline Regulations Pursuant to the Energy Policy Act of 1992,
Order No. 561, FERC Stats. & Regs. ¶ 30,985, at 30,940 (1993),
order on reh’g, Order No. 561-A, FERC Stats. & Regs. ¶ 31,000
(1994), aff’d sub nom. Ass’n of Oil Pipe Lines v. FERC, 83 F.3d
1424 (D.C. Cir. 1996). The indexing methodology works by
allowing carriers to change rates, usually through a rate increase,
up to a ceiling rate that is calculated using the index. 18 C.F.R.
§ 342.3. The index was reviewed and revised by FERC in

December 2015. See Five-Year Review of the Oil Pipeline Index,
153 FERC ¶ 61,312 (2015). Other rate changing methodologies
available to carriers are cost-of-service rates, market-based rates,
and settlement rates. 18 C.F.R. § 342.4.

Along with the indexing system, FERC established the use of
page 700 of Form No. 6. Page 700 contains a carrier’s cost-of-
service and revenue data in summary form on a company-wide
basis. See Cost-of-Service Reporting and Filing Requirements for
Oil Pipelines, Order No. 571, FERC Stats. & Regs. ¶ 31,006, at
31,168 (1994), order on reh’g, Order No. 571-A, FERC Stats. &
Regs. ¶ 31,012, at 31,251 (1994). All carriers are required to file
a page 700 with FERC on an annual basis. 18 C.F.R. § 357.2.
Those data are used by FERC to evaluate protests and complaints
concerning filed oil pipeline rates. Id. § 343.2. Currently, FERC
applies what is known as a “percentage comparison test” to
evaluate a protest to an indexed rate change. That test “com-
pare[s] the Page 700 cost data contained in the company’s annual
FERC Form No. 6 to the data that is reflected in the index filing
for a given year with the data for [the] prior year . . . .” SFPP,
L.P., 140 FERC ¶ 61,106, at P 7 (2012) (alterations in original)
(quoting Calnev Pipe Line L.L.C., 130 FERC ¶ 61,082, at P 10
(2010)). FERC “has never found an index rate increase to be
‘substantially in excess’ of actual cost changes under section
343.2(c)(1) when the difference between the proposed index rate
increase and the pipeline’s actual change in cost is less than 10
percent.” Id. P 8. With respect to complaints filed by shippers of
an indexed rate change, FERC evaluates such complaints using
the “substantially exacerbate test.” Under that test, a complainant
“must show (1) that the pipeline is substantially over-recovering
its cost of service and (2) that the indexed based increase so
exceeds the actual increase in the pipeline’s cost that the resulting
rate increase would substantially exacerbate that over-recovery.”
BP W. Coast Prods., LLC v. SFPP, L.P., 121 FERC ¶ 61,141, at
P 10 (2007).

In the ANOPR, FERC is proposing changes to its indexed
rate change evaluation methodologies. Those changes would
revise both the percentage comparison test and the substantially
exacerbate test. According to FERC, the purpose of the proposed
changes is “to ensure that oil pipeline rates under the ICA are just
and reasonable by reducing the likelihood that an oil pipeline’s
rates substantially deviate from its costs through the application
of indexed rate increases.” ANOPR, 157 FERC ¶ 61,047, at P 12.
With respect to the percentage comparison test, FERC proposes
to “deny a proposed increase to a pipeline’s rate or ceiling level
greater than 5 percent of the barrel-mile cost changes reported on
page 700.” Id. P 13. And for the substantially exacerbate test,
FERC proposes to “deny any ceiling level increase or indexed rate
increases for pipelines in which a pipeline’s page 700 revenues
exceed page 700 total costs by 15 percent for both of the prior two
years.” Id. It is envisioned that both tests would be applied to an
indexed rate increase, and if the increase fails either test, then the
filing would be rejected. Id. P 13 n.22. In addition, FERC is
proposing to require carriers to make an annual filing of rate
ceiling levels, which differs from the current requirement that a
rate ceiling filing be made if the rate is changed pursuant to a
revised ceiling level. Id. P 17; see also 18 C.F.R. § 342.3(b).

To enhance the effectiveness of the percentage comparison
test and the substantially exacerbate test, FERC is proposing to
expand the page 700 reporting requirement using supplemental
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pages. ANOPR, 157 FERC ¶ 61,047, at P 26. The supplemental
page 700s would be labeled 700c for crude oil systems and 700p
for petroleum product systems. Id. P 28. The supplemental page
700s would be dedicated to the following two categories of data:
non-contiguous (geographically separate) pipeline systems and
major pipeline systems. Id. Geographically separate pipeline
systems would, for example, consist of one pipeline system in
states A and B and one pipeline system in states C and D. Id. P 28
n.39. FERC defines a major pipeline system as a system with a
length of more than 250 miles that serves markets that are not
served by the remainder of the pipeline’s system. Id. P 28. Also,
a major pipeline system of any length could be designated through
a FERC order. Id. FERC explains that by breaking up a pipeline’s
data into these categories, rather than the current reporting method
of including company-wide data, a more granular and transparent
analysis could be performed. See id. P 27.

In addition to the supplemental page 700s described herein,
FERC is considering the implementation of two other reporting
requirements. First, FERC is proposing to require pipelines to
explain the cost allocation methodologies used to calculate the
data presented in the page 700s. Id. P 35. Second, FERC is
examining whether to require pipelines to separate their reported
data by revenue, barrel, and barrel-mile data for purposes of sub-
mitting information on cost-based rates resulting from indexing
and cost-of-service, non-cost-based rates resulting from settlement
rates and market-based rates, and other jurisdictional revenue.
Id. P 43.

FERC invites interested persons to submit comments on the
ANOPR. The scope of the reporting requirements set forth in the
ANOPR is sure to attract the attention of many in the oil pipeline
industry.

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

PRESIDENT OBAMA DESIGNATES KATAHDIN WOODS AND

WATERS NATIONAL MONUMENT

On August 24, 2016, President Barack Obama designated a
new national monument in Maine’s North Woods in honor of the 
centennial of the National Park Service (NPS). See Establishment
of the Katahdin Woods and Waters National Monument,
Proclamation No. 9476, 81 Fed. Reg. 59,121 (Aug. 24, 2016).
The new national monument, which is to be managed by NPS,
includes approximately 87,500 acres along the east branch of the
Penobscot River in Maine’s North Woods. A significant portion
of the lands for the new national monument was originally
donated by the Quimby Family Foundation and Elliotsville
Plantation, Inc. In addition to the land donation, the donors
provided a $20 million endowment to assist NPS in operating the
monument and opening it for public use.

CONGRESS PASSES TEMPORARY SPENDING BILL

On September 29, 2016, President Obama signed an interim,
omnibus appropriations bill that will keep the government funded
through December 9, 2016. See Continuing Appropriations Act,
2017, Pub. L. No. 114-223, div. C, 130 Stat. 857 (2016). The Act
was originally stalled over a controversy regarding funding for
water quality issues in Flint, Michigan. On September 27, 2016,
Republican and Democratic house leaders agreed to put the
Flint, Michigan water quality assistance in a separate bill. The
Act contains only one substantive public lands provision, which
authorizes the Bureau of Land Management (BLM) to continue to
collect fees for the processing of applications for permits to drill
(APD). See Pub. L. No. 114-223, div. C, § 135, 130 Stat. at 914.

Additionally, effective October 1, 2016, the non-refundable
filing fee for new APDs was increased to $9,610, an increase from
the previous fee of $9,500. See BLM, Instruction Memorandum
No. 2016-152, “Increased Fee for Processing Applications for
Permit to Drill in Fiscal Year 2017” (Sept. 14, 2016).

U.S. FISH AND WILDLIFE SERVICE MODIFIES PETITION RULE

In a final rule published on September 27, 2016, the U.S. Fish
and Wildlife Service issued new regulations regarding the process
to list species as threatened or endangered under the Endangered
Species Act of 1973. See Endangered and Threatened Wildlife
and Plants; Revisions to the Regulations for Petitions, 81 Fed.
Reg. 66,462 (Sept. 27, 2016) (to be codified at 50 C.F.R. pt. 424).
Under the new regulations, petitions may apply only to a single
species. 50 C.F.R. § 424.14(c)(2). This was designed to overcome
the common practice of including dozens of species in a single
petition. The regulations also require individuals or organizations
filing listing petitions to notify state governments of the states that
host the species so that the states have a full opportunity to
participate in the listing process. Id. § 424.14(b). Finally, the
regulations define the phrase “substantial scientific or commercial
information” to mean “credible scientific or commercial informa-
tion in support of the petition’s claims such that a reasonable
person conducting an impartial scientific review would conclude
that the action proposed in the petition may be warranted.” Id.
§ 424.14(h)(1)(i).

A L A S K A  —  O I L  &  G A S

J O S E P H  J .  P E R K I N S ,  J R .
J O N A T H A N  E .  I V E R S E N

—  R E P O R T E R S  —

ALASKA SUPREME COURT HOLDS THAT PORE SPACE AND

ASSOCIATED STORAGE CAPACITY IS OWNED BY OWNERS

OF MINERAL ESTATE RESERVED UNDER ALASKA STAT.
§ 38.05.125

In City of Kenai v. Cook Inlet Natural Gas Storage Alaska,
LLC, 373 P.3d 473 (Alaska 2016), the court addressed whether
the pore space and associated natural gas storage capacity of a
previously producing stratigraphic horizon is owned by the
severed mineral owner or the fee surface owner. Cook Inlet
Natural Gas Storage Alaska, LLC (CINGSA) is a public utility
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engaged in the natural gas storage business in southcentral Alaska.
CINGSA injects and stores non-native natural gas for its custom-
ers in a stratigraphic horizon that formerly produced natural gas
pursuant to oil and gas leases. CINGSA acquired leases for gas
storage from the severed mineral owners, the State of Alaska and
Cook Inlet Region, Inc. (CIRI). CINGSA did not acquire any
storage rights from the City of Kenai. The City, which owns
portions of the fee surface estate within CINGSA’s storage area,
claimed rights in and to the pore space that the State and CIRI had
leased to CINGSA. CINGSA brought this action to determine the
proper owner of the pore space and associated storage capacity.
Id. at 475–76.

The State acquired title to the entire fee simple estate in the
relevant lands within the storage area pursuant to the Alaska
Statehood Act. In 1964, the State conveyed these lands to the
City, reserving unto itself and its successors and assigns the robust
mineral estate required by law to be reserved. Id. at 476; see
Alaska Stat. § 38.05.125(a). Finally, in 1980, pursuant to an
agreement among the United States, the State, and CIRI, the State
granted its severed mineral estate in and under a divided portion
of the lands within the storage area to the United States, which
then conveyed it to CIRI. City of Kenai, 373 P.3d at 476.

The court held that the State and CIRI, as the mineral owners,
hold title to the pore space and associated storage capacity. Id. at
484. First, the court found that the pore space owner would be
determined by interpreting the statute that required the reservation
to be made rather than by interpreting the conveyance from the
State to the City. Id. at 479. Second, the court found that the
statutory reservation of “all . . . minerals . . . of every name, kind
or description” includes the pore space as constituent parts of the
minerals. Id. at 480. Alaska statutory interpretation is not limited
to the document’s four corners but instead considers legislative
intent along with the legislative text and resolves ambiguities in
public land conveyances strictly in the government’s favor. Id.
The court’s interpretation was supported by the statute’s apparent
purpose to maximize revenue to the State, as the pore space is a
valuable resource. Id. at 481–82. Third, the court found that the
presumptive American rule that surface estate owners own empty
mineral pore space does not apply to the conveyance to the City
because the court was interpreting a statute rather than a convey-
ance. Id. at 483–84. Although the court’s statutory interpretation
aligns with the English rule, see generally 1 Patrick H. Martin &
Bruce M. Kramer, Williams & Meyers, Oil and Gas Law § 222
(2015) (describing both the American rule and the English rule),
the court did not adopt the English rule for all questions regarding
pore space ownership. See City of Kenai, 373 P.3d at 483–84. The
court established a rule regarding ownership of pore space when
the estate was conveyed subject to a reservation under section
38.05.125, but carefully limited the holding to such conveyances.
Id. at 484.

A R K A N S A S —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS COURT OF APPEALS UPHOLDS RULING DENYING

MINERAL INTEREST CLAIM BASED UPON MISSING DEED

In 1857 the United States patented a 40-acre tract to the State
of Arkansas for the benefit of the Little Rock & Fort Smith
Railroad. There is no recorded deed to the tract until 1941 and no
deed whatsoever out of the railroad or its successor. The next
recorded instrument is a 1941deed from R.B. and C.E. Tyus to
J.L. and Girtha Tyus. The tract was then conveyed between
members of the Tyus family and has been possessed by Tyus
family members ever since.

Union Pacific Railroad Company (Union Pacific) is the
successor to the original railroad patentee. In Union Pacific
Railroad Co. v. SEECO, Inc., 2016 Ark. App. 466, 2016 WL
5799476, Union Pacific contended that in 1938 it deeded the
surface of the tract to the Tyus family but reserved the mineral
rights. Indeed, its records contained an unexecuted and unre-
corded copy of such a deed, but the deed is not within the land
records and Union Pacific presented no parol evidence that it had
ever been executed and delivered. 2016 Ark. App. 466, at 9.

Under Arkansas law, a lost deed must be proven by “clear,
satisfactory, and convincing proof.” Id. (citing Thompson v.
Graves, 665 S.W.2d 268 (Ark. 1984)). The trial court determined
that Union Pacific’s proof was insufficient to meet that standard,
and the Arkansas Court of Appeals affirmed that ruling.

FEDERAL DISTRICT COURT INTERPRETS ARKANSAS’S

ROYALTY POOL STATUTE

Arkansas law requires each working interest owner who sells
gas produced from a well to remit one-eighth of the “net
proceeds” thereof to the well’s operator. See Ark. Code Ann.
§ 15-72-305. The operator then blends all such one-eighth
proceeds and distributes them to each of the unit royalty owners,
proportionate to their respective net acreage within the unit.
Royalty in excess of one-eighth remains the responsibility of unit
working interest owners, who pay such excess directly to their
own royalty owners.

The plaintiffs’ leases provided for royalty of “40% of the
gross proceeds received for the gas sold, used off the premises, or
in the manufacture of products therefrom.” Complaint ¶ 34,
Whisenhunt Invs., LLC v. Exxon Mobil Corp., No. 4:13-cv-00656
(E.D. Ark. Nov. 15, 2013), 2013 WL 6151233. Their lessee paid
the one-eighth share of net proceeds based upon section 15-72-
305, which resulted in a blend of the one-eighth part of the
plaintiffs’ royalties with the one-eighth part of the other unit
royalty owners’ royalties.

The plaintiffs contended that their lessee was required to
supplement the one-eighth royalty that they received from the unit
operator, to the extent of the monetary difference between the
“gross proceeds” specified in the leases and the “net proceeds”
called for in the statute.
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In Whisenhunt Investments, LLC v. Exxon Mobil Corp., No.
4:13-cv-00656 (E.D. Ark. July 28, 2016), the U.S. District Court
for the Eastern District of Arkansas granted summary judgment to
the defendants on one count and dismissed the remaining counts,
ruling that the statute supplanted conflicting lease language, as
far as the one-eighth share of royalty is concerned. The statute’s
provision regarding proceeds “in excess of the one-eighth (1/8)
royalty,” Ark. Code Ann. § 15-72-305(a)(8)(C), refers only to that
portion of any contracted royalty that is greater than one-eighth
and not to a lease provision entitling an owner to be paid based
upon gross, rather than net, proceeds. Moreover, the plaintiffs’
leases contained the common provision making them subject to
state laws, so they had no valid contract impairment argument.

An appeal of the district court’s ruling was docketed in the
U.S. Court of Appeals for the Eighth Circuit. See Whisenhunt
Invs., LLC v. Exxon Mobil Corp., No. 16-3561 (8th Cir. filed
Sept. 6, 2016).

FEDERAL DISTRICT COURT HOLDS THAT HABENDUM

CLAUSE EXTENDING MINERAL LEASE FOR SO LONG AS

THERE IS PRODUCTION IS VALID

In Roberts v. Unimin Corp., No. 1:15-cv-00071, 2016 WL
5920892 (E.D. Ark. Oct. 7, 2016), the plaintiffs sought a declara-
tory judgment that a mineral lease, the secondary term of which
was “as long thereafter as mining and/or mining operations are
prosecuted,” created an indefinite term that became terminable at
will at the end of the primary term. Id. at *2; see id. at *3 (“The
Alabama Supreme Court has held that a provision stating the lease
may be renewed ‘so long as there is recoverable coal remaining in
the lands leased hereby’ was so incapable of ascertainment that it
rendered the lease void as a tenancy for years and created a
tenancy-at-will.” (quoting Linton Coal Co. v. S. Cent. Res., Inc.,
570 So. 2d 911, 912 (Ala. 1991))).

In December 2015, the U.S. District Court for the Eastern
District of Arkansas denied the defendant’s motion to dismiss,
observing that the issue had not been directly decided by the
Arkansas Supreme Court, and concluding that the complaint pled
a valid cause of action. The district court then attempted to certify
the question to the Arkansas Supreme Court, but in May 2016 that
court declined to accept the certification request. Finally, in
October 2016 the district court entered summary judgment for the
defendant, acknowledging that the majority rule was that “so long
thereafter” language was valid in mineral leases, and predicted
that the Arkansas Supreme Court would adopt that majority rule.
Id. at *5.

EIGHTH CIRCUIT AFFIRMS DISTRICT COURT’S RULING THAT

POWER TO CONSENT TO ASSIGNMENT OF OIL AND GAS

LEASE MUST BE EXERCISED REASONABLY

In Walls v. Petrohawk Properties, LP, No. 4:11-cv-00199,
2012 WL 113266 (E.D. Ark. Jan. 13, 2012), the U.S. District
Court for the Eastern District of Arkansas held, inter alia, that a
lease provision requiring lessor approval of an assignment of the
lessee’s interest imposed a duty of good faith and reasonableness
upon the lessor in exercising or withholding consent. See Vol.
XXIX, No. 2 (2012) of this Newsletter. That ruling was affirmed
in Walls v. Petrohawk Properties, LP, 812 F.3d 621 (8th Cir.
2015). In the interim, the Arkansas Court of Appeals reached the

same result in Gawenis v. Alta Resources, LLC, 2013 Ark. App.
379, 2013 WL 2457288. See Vol. XXX, No. 3 (2013) of this
Newsletter.

C A L I F O R N I A —  M I N I N G

D O N O V A N  C .  C O L L I E R

D E R E K  H O F F M A N

—  R E P O R T E R S  —

CALIFORNIA SUPREME COURT UPHOLDS SUCTION DREDGE

MINING RESTRICTIONS AND MORATORIUM

In People v. Rinehart, 377 P.3d 818 (Cal. 2016), the Califor-
nia Supreme Court held that federal mining laws did not preempt
California’s environmental restrictions and moratorium against
suction dredge mining on federal land. In California, “[t]he use of
vacuum or suction dredge equipment by a person in a river,
stream, or lake of this state is prohibited, except as authorized
under a permit issued to that person by the [California Department
of Fish and Wildlife (CDFW)] in compliance with the regulations
adopted pursuant to Section 5653.9.” Cal. Fish & Game Code
§ 5653(a). It is also “unlawful to possess a vacuum or suction
dredge in areas, or in or within 100 yards of waters, that are
closed to the use of vacuum or suction dredges.” Id. § 5653(e).
California defines suction dredge mining as “the use of a mecha-
nized or motorized system for removing or assisting in the
removal of, or the processing of, material from the bed, bank, or
channel of a river, stream, or lake in order to recover minerals.”
Id. § 5653(g). The restrictions “do not apply to, prohibit, or
otherwise restrict nonmotorized recreational mining activities,
including panning for gold.” Id.

In 2009, the California Governor Jerry Brown signed Senate
Bill 670, which added Cal. Fish & Game Code § 5653.1. Section
5653.1 imposed a moratorium on the issuance of suction dredge
permits pending environmental review of the then-existing suction
dredge mining regulations and permitting program, and pending
implementation of new regulations. The moratorium stemmed
from concerns about perceived environmental impacts of suction
dredge mining, particularly impacts on water quality and on
certain fish species’ habitats.

The CDFW completed environmental review of its regula-
tions and updated those regulations in 2012, but subsequently
determined that it lacked sufficient regulatory authority on its own
to fully address the environmental impacts of suction dredging
and that it shared that responsibility with other regulatory agencies
including the State Water Resources Control Board (SWRCB). In
2015, the California State Legislature amended Cal. Fish & Game
Code § 5653 and added Cal. Water Code § 13172.5 to expand the
regulatory and permitting process to require the involvement of
the SWRCB.

In Rinehart, the defendant, Brandon Rinehart, held and
operated an unpatented placer mining claim on federal land. A
river ran through Rinehart’s claim containing gold deposits within
the streambed. In 2012, Rinehart was criminally charged for
possession and unpermitted use of suction dredge equipment in
violation of section 5653. See Rinehart, 377 P.3d at 821.
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Rinehart demurred, contending that the Mining Law of 1872,
30 U.S.C. §§ 22–47, and section 4 of the Multiple Use Mining
Act of 1955, 30 U.S.C. § 612, preempted California’s suction
dredge mining restrictions and moratorium, which, he argued,
comprised an obstacle to Congress’s purpose and intent to grant
a federal right to mine free from material state interference. The
trial court disagreed and sentenced Rinehart to three years’
probation. The California Third District Court of Appeal reversed
and remanded to the trial court to resolve factual issues, finding
that Rinehart presented colorable arguments and that the trial
court erred in refusing to admit evidence in support of Rinehart’s
position. See People v. Rinehart, 178 Cal. Rptr. 3d 550 (Ct. App.
2014); see also Vol. XXXII, No. 4 (2015) of this Newsletter.

The California Supreme Court reversed the decision of the
Third District Court of Appeal and held that California’s suction
dredge mining restrictions and moratorium were not preempted as
obstacles to the Mining Law of 1872 or the Multiple Use Mining
Act of 1955. The court observed that “[a] state ‘is free to enforce
its criminal and civil laws’ on federal land, unless those laws
conflict with federal legislation or regulation; in the event of a
conflict, of course, ‘state laws must recede.’” Rinehart, 377 P.3d
at 822 (quoting Kleppe v. New Mexico, 426 U.S. 529, 543
(1976)). But, the court added, “[i]n the absence of any such
conflict, state and federal laws governing the same land routinely
coexist. Dual sovereignty is the rule, federal exclusivity the
exception.” Id. (citations omitted).

The court found that the language, purpose, and intent of the
Mining Law of 1872 centered on establishing real property rights
clearly as between miners and the federal government. That law
provided for a miner to enter and explore federal land for valuable
minerals while title remained in the federal government unless and
until the miner obtained a patent. The court also found that the
law required prospectors to abide by past and present laws and to
“comply with the laws of the United States, and with State,
territorial, and local regulations.” Id. at 824 (quoting 30 U.S.C.
§ 26). The court determined that “Congress did not, and does not,
intend mining to be pursued at all costs,” id. at 825, and the
congressional polices “acknowledge mining must be done in an
‘orderly’ fashion and account for ‘environmental needs’ and ‘any
adverse impact’ on ‘the physical environment [that may result
from mining or mineral activities].’” Id. (quoting 30 U.S.C. § 21a).

The court also rejected Rinehart’s assertion that the Mining
Law of 1872 grants a federal right to mine that is not to be unduly
infringed upon by the states. Reviewing the law’s legislative
history, the court found that “the way in which Congress went
about establishing incentives to invest time and capital in a
potentially risky enterprise is instructive. . . . [in that the federal
laws] did not insulate against parochial regulation.” Id. at 826. In
light of its legislative history, the court determined that the Mining
Law of 1872 was primarily concerned with removing federal—
and not state—obstacles to mining, particularly obstacles that
might invalidate or raise questions regarding miners’ possessory
and ownership rights in a manner that would deter them from
exploration. Id.

Finally, the court found precedent for its decision by drawing
comparisons to the way in which hydraulic mining was histori-
cally regulated. The court found that as early as 1884, a de facto
ban against hydraulic mining took effect for nearly a decade as a

result of multiple lawsuits that enjoined the practice under state
nuisance law, and that Congress took no measures to support
miners’ rights. Id. at 827. The court concluded that “[t]hough the
injunctions effectively crippled a major industry and de facto
forbade a predominant form of mining, even on federal land,
Congress endorsed the state law ban.” Id. at 828 (citations
omitted).

The court also rejected Rinehart’s argument that California’s
restrictions and moratorium were preempted by 30 U.S.C. § 612,
which was enacted as part of the Multiple Use Mining Act of
1955. Instead, the court found that the purpose and intent of
section 612 was to limit the federal government and its licensees
from materially interfering with mining claims in the course of
disposing of surface resources on those claims, and to protect
existing water rights. Rinehart, 377 P.3d at 830–32. In the court’s
view, California’s suction dredge mining restrictions did not
interfere with those congressional objectives.

Ultimately, the California Supreme Court reversed the Third
District Court of Appeal, finding that Rinehart failed to carry his
burden of establishing obstacle preemption that would justify
displacing California’s restrictions and moratorium on suction
dredge mining.

Notably, the California Supreme Court did not address in any
meaningful way the obligation of the CDFW, the SWRCB, or any
other relevant regulatory agencies to implement new regulations
as a condition of lifting the suction dredge mining permit morato-
rium. See Cal. Fish & Game Code § 5653.1(b). Consequently,
while California’s authority to regulate suction dredge mining
finds support in Rinehart, the extent and duration of that regula-
tion remains to be seen.

I D A H O  —  M I N I N G

P E T E R  G .  B A R T O N

—  R E P O R T E R  —

FIRST IDAHO GEOTHERMAL PROJECT ON PUBLIC LAND

SINCE THE 1980S RECEIVES PERMIT TO DRILL

In September 2016, the Bureau of Land Management (BLM)
approved a geothermal energy project 13 miles south of Malta,
Idaho. See Press Release, BLM, “First Idaho Geothermal Project
on Public Land Since the 1980s Receives Permit to Drill: Project
to Include 22 Wells and Mitigation for Sage-Grouse and Ferru-
ginous Hawks” (Sept. 14, 2016). It will be the first geothermal
project approved on federal public land in Idaho in 30 years.
When at full production, the Walker Ranch Energy project will
produce about 25 megawatts of energy. Royalties will be shared
between BLM and the State of Idaho. While the power plant will
be built on private property, up to 22 production and injection
wells will be drilled on about 200 acres managed by BLM. The
geothermal fluids produced from BLM land will be piped to a
binary power plant, heating a secondary fluid that will flash to
steam and turn turbines to generate electricity. Id.

The project wells are within three miles of a sage-grouse
lek (breeding ground). The design includes electric submersible
pumps in the wells, reducing or eliminating noise disturbance.
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Walker Ranch Energy will run power lines in trays located along
the pipelines instead of along overhead lines, eliminating perching
opportunities for predatory birds. Construction and routine main-
tenance activities will be restricted during sensitive time periods
for both sage-grouse and ferruginous hawks. Id.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

IMPORTANT PRINCIPLES APPLICABLE TO OIL AND GAS

ESTABLISHED IN LIMESTONE MINING CASE

The Kansas Supreme Court, in Armstrong v. Bromley Quarry
& Asphalt, Inc., 378 P.3d 1090 (Kan. 2016), aff’g in part, rev’g
in part 344 P.3d 970 (table) (Kan. Ct. App. 2015) (unpublished),
addressed trespass and conversion issues associated with subsur-
face limestone mining that are equally applicable to oil and gas
development.

Prior to 1992 Willis L. Armstrong leased to Bromley Quarry
& Asphalt, Inc. (Quarry) the limestone underlying Armstrong’s
land. Quarry was conducting subsurface limestone mining opera-
tions on adjacent lands. Armstrong sued Quarry in 1992 asserting
mining was taking place on Armstrong’s land but Quarry was not
paying royalty. The suit was dismissed in 1999 following
Quarry’s assurance that a 1992 survey map accurately represented
it had not crossed into Armstrong’s land. Id. at 1093.

After the Armstrong/Quarry lease terminated in 1996,
Armstrong again sued Quarry asserting Quarry had been mining
beneath Armstrong’s land. Armstrong sought to access Quarry’s
mine to conduct a survey. The district court denied access and
ordered Quarry not to trespass on Armstrong’s land. Id.

In 2011 Quarry had an independent survey conducted that
indicated Quarry had mined limestone beneath Armstrong’s land.
From 1992 through 2010 Quarry conducted its own survey
depicting it had not crossed into Armstrong’s land. These annual
surveys were required by statute and filed with the state geologist.
Upon learning of the 2011 survey Armstrong sued for trespass and
conversion on May 20, 2011. Id. at 1093–94.

Quarry conceded it had recently gone “off course,” trespassed
into Armstrong’s property, and removed 173,292 tons of rock
during the two-year period preceding Armstrong’s suit. The
district court held Armstrong’s damages were limited to the net
value (value after subtracting extraction costs) of the limestone
that was extracted, $1/ton or $173,292, because (1) Quarry was a
good-faith trespasser, (2) Armstrong’s conversion claim was
subject to a two-year statute of limitations, and (3) Armstrong
was not entitled to the discovery provisions of the trespass
and conversion statute of limitations because Quarry’s mining
activities were “reasonably ascertainable” more than two years
prior to filing suit. Therefore, all claims accruing before May 20,
2009, were barred. Id. at 1094–95.

The Kansas Supreme Court affirmed the holding by the court
of appeals that Quarry was not a good-faith trespasser. The burden
is on the trespassing party to prove it had both an honest (subjec-
tive) belief and a reasonable (objective) belief that it had the legal

right to enter Armstrong’s property and mine limestone. Id. at
1106 (citing Dexter v. Brake, 269 P.3d 846, 860 (Kan. Ct. App.
2012)). The district court focused only on Quarry’s subjective
belief. The supreme court held there was no evidence that Quarry
honestly believed it had the right to mine limestone from
Armstrong’s land. Therefore, the court resolved the issue without
needing to consider the objective belief requirement. Id. at 1107.

As a bad-faith trespasser the proper measure of damages is
the gross value of the extracted limestone at the surface without
any allowance for development costs. Id. at 1096. This amount
was found by the court of appeals to be $10/ton as opposed to the
$1/ton net value. Therefore, instead of $173,392 the damages
would be $1,733,920. Id. at 1095.

Armstrong, however, sought to recover for 855,500 tons of
limestone. The district court granted Quarry summary judgment
holding the trespass was “reasonably ascertainable” and therefore
Armstrong was limited to damages for limestone mined during the
preceding two years. Id. at 1094. The Kansas Supreme Court held
there was a disputed issue of material fact regarding whether
Quarry’s trespass was reasonably ascertainable. Id. at 1102. The
court remanded the case to resolve the factual issue, but in its
discussion suggested that Armstrong made the appropriate inquiry
and properly relied upon the maps Quarry filed with state officials
showing it had not entered Armstrong’s land. See id. at 1099–102.

If the district court, on remand, finds that Quarry’s subsurface
trespass was not reasonably ascertainable, then the court will need
to determine when the limestone was mined. Although Quarry
took the position it would have been sometime before 1992, the
trial court should be able to estop Quarry from denying the
accuracy of its prior map filings and find that all the limestone
was mined between the 2010 and 2011 map filings. Kan. Stat.
Ann. § 49-201 imposes a statutory duty on the owner or operator
of an underground limestone mine to “maintain and keep current
an accurate map or plan of the workings of such mine” and file it
each year with the state geologist.

If the district court finds the trespass and conversion took
place at times prior to the 10-year statute of repose limit on the
discovery provisions, it will need to address “continuing” con-
version issues. Kan. Stat. Ann. § 60-513 provides for a two-year
statute of limitations for trespass and conversion. The two-year
period will not begin to run until “the fact of injury becomes
reasonably ascertainable to the injured party.” Armstrong, 378
P.3d at 1096 (quoting Kan. Stat. Ann. § 60-513(b)). This discov-
ery period, however, cannot extend “more than 10 years beyond
the time of the act giving rise to the cause of action.” Id. (quoting
Kan. Stat. Ann. § 60-513(b)). This is known as a “statute of
repose” and creates an additional limit on the ability to sue on a
claim.

The parties and courts in Armstrong assumed that at a
minimum Armstrong was able to recover for any conversion of
limestone taking place within two years of filing suit. This is
inconsistent with the U.S. Court of Appeals for the Tenth Circuit’s
holding in Northern Natural Gas Co. v. Nash Oil & Gas, Inc., 526
F.3d 626 (10th Cir. 2008). In Northern the court held that
Northern Natural Gas Company’s (Northern) injury, the unautho-
rized removal of storage gas, was reasonably ascertainable by
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2000. But, because Northern did not file suit until 2004, North-
ern’s claims as to any of the produced gas were barred. Therefore,
the Tenth Circuit would deny recovery for gas taken during the
two-year period preceding Northern’s suit.

As noted in Vol. XXV, No. 4 (2008) of this Newsletter, the
statute of limitations on a claim cannot begin to run until one has
a claim. Oil and gas do not become personal property until they
are extracted. Therefore, a cause of action for taking Northern’s
personal property cannot arise, as to any particular volume of gas,
until it is extracted by Nash Oil & Gas, Inc. (Nash). Until the
molecules of gas are extracted and captured by Nash, Northern
has no cause of action for conversion or unjust enrichment.
Technically the issue is not “continuing tort” but rather when the
actionable tort, for the precise property taken, accrues. This is not
any sort of discovery rule problem, it is simply identifying the
first instance, as to the property at issue (extracted gas), when
all the elements of a cause of action exist so one can legitimately
file suit.

The Tenth Circuit failed to cite or consider Nida v. American
Rock Crusher Co., 855 P.2d 81 (Kan. 1993), where the Kansas
Supreme Court adopted a rolling statute of limitations for tres-
pass. The court’s analysis in Nida should be equally applicable to
a conversion claim that arises out of a trespass. The term “rolling”
is used to express that each act of conversion is a separate act so
the statute of repose would allow recovery for any conversions
taking place during the preceding 10-year period.

In Nida the plaintiff’s surface subsided due to the defendant’s
removal of subjacent support, causing damage to surface struc-
tures. The “act” of mining ended in 1960, 30 years before the
subsidence at issue. The “act” giving rise to the cause of action
was the subsidence in 1990. Id. at 82.

The Nida court distinguished a negligence cause of action
from a trespass cause of action, stating that “[a]lthough a negli-
gence cause of action usually runs from an act of a defendant, a
trespass action need not, and often would not, run from an act of
[a] defendant.” Id. at 86–87. The court continued: “There is no
trespass until the entry is accomplished and the damage occurs (or
has begun to occur, as in a case of continuing trespass). The
trespass counterpart of the negligence ‘wrongful act’ is the entry
and the damage.” Id. at 87. With subjacent support “the entry was
accomplished [in 1960] and the damage occurred when the
surface fell [in 1990].” Id.

With a conversion cause of action, the wrongful act does not
occur until the rock is turned into personal property by excavation
and removal by the trespasser. Therefore, it would be a rolling 10-
year statute of repose period running from the date a quantity of
rock was actually excavated and taken. On remand, the district
court in Armstrong may need to address these repose issues if it
finds that some or all of the limestone was converted prior to May
20, 2001. As noted above, however, equitable principles may
dictate that the district court conclude all the limestone was
converted prior to any limitations period.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

NET PROFITS INTEREST IN OIL AND GAS IS A NON-
POSSESSORY REAL PROPERTY INTEREST PRIOR TO

PRODUCTION, AFTER WHICH IT IS A PERSONAL PROPERTY

INTEREST

In TC Energy, LLC v. Grynberg, consolidated with Denbury
Onshore, LLC v. Grynberg, Civ. No. 2014-256(P2) (Miss.
Chancery Ct., Smith Cnty. Sept. 7, 2016), Hess Corporation, Inc.
(Hess) and Jack J. Grynberg entered into an agreement in 1963,
including an assignment of leases, that provided that Grynberg
would be paid a 20% net profits interest (NPI) out of producing
leaseholds from 10 leases located in the Tallahala Creek Fields in
Smith County. The agreement/assignment was filed for record
among the land records of Smith County. See Denbury, slip op.
at 2.

Hess paid net profits to Grynberg through the first quarter of
1996. From 1996 to 2014, neither Hess nor any of its successors-
in-interest gave accountings or paid net profits to Grynberg. Id.
In 1996, Hess sold and assigned all of its interest in 8 of the
10 leases to Denbury Onshore, LLC (Denbury). Id. at 6. Hess
notified Grynberg of this transfer. Id. at 7.

In 2000, Denbury conveyed its interest to Hilcorp Energy I,
LP (Hilcorp). In 2004, Hilcorp assigned its interest to Osyka
Corporation (Osyka). In 2008, Osyka filed for bankruptcy. The
trustee in bankruptcy sold the leases to Legado EGC, LLC
(Legado) with the order approving the sale stating that “the leases
were assigned free and clear of all interests, claims, liens and
encumbrances.” Id.

For 18 years (1996–2014) Grynberg never inquired or
otherwise gave notice to or made any claim or demand upon
Hess, Denbury, Hilcorp, Osyka, Legado, or TC Energy, LLC (TC
Energy) regarding the NPI. Id. at 8. Grynberg conveyed his
interest to his wife, Celeste Grynberg, in 1995. Between 1995
and 2014, Celeste owned the NPI. In September 2014 Celeste
assigned the NPI back to her husband. Id. On March 10, 2014, for
the first time, Celeste made a demand upon Denbury for payment
despite the fact that over 18 years had passed without any
demands, accounting statements, or payments and despite the fact
that Denbury had assigned the leases. Id.

TC Energy filed suit on November 7, 2014, and Denbury
filed suit on December 5, 2014. Id. at 11. On May 15, 2015, after
the cases were consolidated, Denbury filed a motion for summary
judgment, claiming that “Grynberg’s NPI was an interest in land
that had been adversely possessed or terminated pursuant to Miss.
Code Ann. § 15-1-7 or it was barred by the three-year statute of
limitations under Miss. Code Ann. § 15-1-49.” Denbury, slip op.
at 12–13. TC Energy filed a motion for summary judgment on
October 1, 2015, on the bankruptcy issue (sold free and clear of
all liens and claims). Id. at 13–14.

On September 7, 2016, an order on the motions for summary
judgment and other relief was entered. The court made a number
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of rulings in response to the motions for summary judgment, the
most significant of which are:

(1) An NPI in oil and gas is a non-possessory real estate
interest until production, after which it becomes personal
property.

(2) As the interest is non-possessory, possessory remedies
such as adverse possession are not applicable. The payor
of the interest may not acquire title by not paying income
for 10 years (the statutory period for actions to recover
land). See Miss. Code Ann. § 15-1-7.

(3) The Grynberg claims are subject to a three-year statute
of limitations under Miss. Code Ann. § 15-1-49, being
three years prior to the date the Grynbergs filed their
motion for leave to amend on August 13, 2015.

(4) “[A]t this stage of the proceedings, the court [was]
unable to find, as a matter of law, that the sale by the
trustee in bankruptcy had terminated the interests of
Grynberg to his NPI without notice.” Denbury, slip op.
at 29.

As a result, the three-year statute of limitations has run against
Grynberg as to all parties except TC Energy.

Of little importance, but nonetheless of interest, is the com-
ment of the court that “Mississippi generally follows Texas case
law on oil and gas matters of first impression.” Id. at 16 (quoting
Douglas v. Denbury Onshore, LLC, 2010-CA-00369-COA, ¶ 23,
78 So. 3d 912 (Miss. Ct. App. 2011)).

On September 30, 2016, TC Energy filed a petition for
interlocutory appeal by permission with the Mississippi Supreme
Court on the statute of limitations and bankruptcy issues. See TC
Energy, LLC v. Grynberg, No. 2016-M-01398 (Miss. filed Sept.
30, 2016).

On October 3, 2016, Denbury filed its petition for interlocu-
tory appeal by permission with the supreme court seeking
dismissal on the three-year statute of limitations for all parties
who owned more than three years prior. See Denbury Onshore,
LLC v. Grynberg, No. 2016-M-01414 (Miss. filed Oct. 3, 2016).

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

STATUTE OF LIMITATIONS FOR SUIT AGAINST ABSTRACT

COMPANY FOR FAILURE TO INCLUDE MINERAL

RESERVATIONS BEGAN TO RUN WHEN DEED WAS FILED

WITH THE COUNTY CLERK

In Calvert v. Swinford, 2016 OK 100, 2016 WL 5799250,
two sisters entered into two contracts, in 2000 and 2001, to sell
lands in Noble County, Oklahoma under which they conveyed the
surface and would retain the minerals for a period of 35 years, or
as long thereafter as oil and gas were being produced, at which
time the mineral rights would revert to the then surface owner.
The sisters retained a Kansas attorney to represent them and
prepare documents in connection therewith and retained Powers
Abstract Company, Inc. of Perry, Oklahoma to perform abstract-

ing and closing functions. Id. ¶¶ 2, 3. The closing was delayed
until June 2002, and the abstract company mailed the sisters a
packet containing the closing documents and deeds to be signed.
The deeds did not contain any reservation of the minerals. The
sisters then alleged they sent the packet to their attorney to review,
and their attorney insists he corrected the deeds so they included
a reservation of the minerals. Neither their attorney nor the sisters
were present at the closing, only the abstract company and the
purchaser. The deeds were filed of record on July 25, 2002. The
sisters, however, never received a copy of the filed deeds from
either the abstract company or the attorney. Id. ¶ 4.

In November 2014, the sisters filed a lawsuit against the
attorney who handled the transaction and the abstract company
asserting professional negligence on their part. The abstract
company filed a motion for summary judgment arguing the
applicable statute of limitations had run (two years for tort claims)
because it had been more than 12 years since the deeds were filed.
The sisters countered that the statute of limitations did not begin
to run until they knew about the negligence, which was in 2013.
Id. ¶ 5. The trial court granted the abstract company’s motion for
summary judgment. Id. ¶ 7.

The sisters appealed. The Supreme Court of Oklahoma
retained the cause to address the discovery/constructive notice
issue. Id. ¶ 9. The sisters argued the discovery rule allowing the
statute of limitations in certain cases to be tolled until an injured
party knows or should have known of the injury should be applied
to their cause of action. The sisters pointed out that Okla. Stat.
tit. 16, § 16 does not list “grantors” as one of the parties deemed
to have constructive notice once a deed is recorded. Calvert, 2016
OK 100, ¶ 12.

The court analyzed the purpose of the discovery rule, and
summarized that the rule is applicable when (1) the negligence
was not readily discoverable by ordinary due diligence, (2) the
negligence was hidden from being readily discoverable, or (3) the
plaintiff was prevented from knowing of the negligence without
any negligence on the part of the plaintiff. Id. ¶ 15. The sisters’
situation did not fall within one of the three categories. The court
pointed out that the sisters had an opportunity and an obligation
to read or at a minimum inquire as to what they were signing; the
deeds were readily available, thus any negligence was readily
discoverable; and there was no fraud or concealment of facts
alleged. Id. ¶¶ 17, 18. The court held, as a matter of law, that “any
action for negligence regarding the mistaken deeds began to
accrue when the deeds were filed.” Id. ¶ 19. The trial court’s
decision was affirmed.

In two separate opinions, the court addressed the same issue
and facts as to the lawyer and law firm defendants and the
grantee/landowner defendants. See Calvert v. Swinford, 2016
OK 104, 2016 WL 5920747; Calvert v. Swinford, 2016 OK 105,
2016 WL 5920742. These defendants also moved for summary
judgment and the trial court granted their motions. The Supreme
Court of Oklahoma held that Calvert v. Swinford, 2016 OK 100,
governed these causes and was dispositive.

POSITION OF OPERATOR WAS FREELY ASSIGNABLE UNDER

THE PARTIES’ AGREEMENTS

Vol. XXXII, No. 4 (2015) of this Newsletter reported on a
decision by the U.S. District Court for the Western District of
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Oklahoma holding that the position of operator was a position of
responsibility and an unassignable right. See Osage Exploration
& Dev., Inc. v. Stephens Energy Grp., LLC, No. 5:14-cv-01319,
2015 WL 5031920 (W.D. Okla. Aug. 25, 2015). In that case,
Slawson Exploration Company, Inc. (Slawson), Osage Explora-
tion & Development, Inc. (Osage), and U.S. Energy Development
Corp. (U.S. Energy) were parties to a participation agreement
(PA) in which Slawson was the operator. Slawson sold its interest
in the PA to Stephens Energy Group, LLC (Stephens). A dispute
arose over who was to be the next operator. Stephens argued the
right had been assigned to it when it purchased Slawson’s interest.
However, the district court held that Slawson’s assignment to
Stephens was a deemed resignation under the change of operator
clause in the applicable joint operating agreement (JOA). The
district court also held, applying the statutory definition of the
term “operator,” that the parties intended the term operator to
“connote a position of responsibility and not an assignable right.”
Id. at *3. As a consequence, the district court held that Osage was
properly selected as the successor operator under the operator
selection clause of the JOA. Id. at *4.

On appeal, the U.S. Court of Appeals for the Tenth Circuit
reversed. See U.S. Energy Dev. Corp. v. Stephens Energy Grp.,
LLC, Nos. 15-6188, 15-6215, 2016 WL 5210888 (10th Cir. Sept.
21, 2016). The court analyzed the contracts under Oklahoma law.
The PA incorporated the JOA; therefore the intent of the parties
had to be determined by the text of both documents. Id. at *4.
First, the Tenth Circuit considered the plain language of the
agreement. The court noted that “Oklahoma law presumes that
contractual rights and duties are assignable, unless the parties
provide otherwise in their agreement, or unless the duty is so
specialized that the identity of the performing party is material to
the contract.” Id. at *5. U.S. Energy failed to demonstrate that
either exception applied. The PA unambiguously provided that
“[t]he parties may assign their rights, duties, and obligations
hereunder, so long as any assignment by a Party hereto is ex-
pressly made subject to the terms and conditions herein con-
tained.” Id. (emphasis omitted). The court was not persuaded by
U.S. Energy’s reliance on the JOA’s change of operator clause,
which called for the election of a new operator when the operator
ceased to own an interest in the project area. Id. The court noted
that if this clause in the JOA were to be read to preclude Slawson
from assigning its interest, it conflicted with the provision in the
PA stating the rights, duties, and obligations were assignable. Id.
The parties had agreed that where a conflict existed between the
PA and the JOA, the PA controlled. Id. The court stated that “the
record fail[ed] to support the district court’s conclusion that the
plain language of the [PA] made Slawson’s right to serve as
Operator unassignable.” Id.

Next, the Tenth Circuit analyzed the district court’s conclu-
sion that “custom and usage” in the oil and gas industry treated
the position of operator as a “position of responsibility” instead of
an assignable right. Id. at *6. The Tenth Circuit concluded that the
oil and gas industry does not “give[] the term ‘Operator’ a special
meaning that excludes it from the general presumption that
contractual rights and duties are freely assignable.” Id. The Tenth
Circuit rejected the district court’s reliance on Okla. Stat. tit. 52,
§ 86.1(h), defining the term operator, as evidence of industry
custom and usage because “Oklahoma Supreme Court precedent
specifically preclude[d] use of the definition in § 86.1(h) to

establish industry custom or usage for purposes of construing a
private contract.” 2016 WL 5210888, at *6.

Finally, the Tenth Circuit rejected the district court’s holding
that since the JOA set out the guiding terms for changing the
operator, a conclusion that the position of operator was assignable
would render the operator resignation and selection clauses of the
JOA meaningless. Id. at *7. The court noted: “Notwithstanding
the parties’ intent to permit free assignability of the Operator
position, the clause could still permit a deemed resignation,
followed by an election.” Id. The court continued: “For example
there could be a post-resignation election in circumstances where
an Operator lost its interest in the Project Area without purporting
it to transfer the right to serve as Operator to a qualified succes-
sor.” Id. The Tenth Circuit reversed the district court’s judgment
and remanded.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A B I G A I L  F .  J O N E S

—  R E P O R T E R S  —

PADEP RELEASES FINAL MINE RECLAMATION SET-ASIDE

PROGRAM GUIDANCE

Under the Surface Mining Control and Reclamation Act of
1977, 30 U.S.C. §§ 1201–1328, certain funds are set aside to
assist states with reclamation and restoration of land and water
resources impacted by past coal mining. See 30 U.S.C. § 1231. On
September 16, 2016, the Pennsylvania Department of Environ-
mental Protection (PADEP) released final technical guidance
on the commonwealth’s Acid Mine Drainage (AMD) Set-Aside
Program, describing how it will distribute federal funding for
local reclamation projects. See PADEP, “Acid Mine Drainage
Set-Aside Program—Program Implementation Guidelines” (Doc.
No. 546-5500-001 Sept. 17, 2016) (AMD Technical Guidance).
The AMD Technical Guidelines will be used as the template for
evaluating proposed watershed restoration plans and related
abatement or treatment projects. Id. at 1.

The AMD Technical Guidance sets out a two-tiered system
that is based on the level of biological restoration that can
reasonably be achieved in various watersheds and streams. Id.
at 3. The goal of first tier hydrologic units is to achieve full
biological attainment for aquatic life uses and to remove the
stream or stream segment from PADEP’s Impaired Waters List,
while the goal for the second tier is the attainment of a recre-
ational fishery. Id. The Commonwealth’s priorities for the AMD
Set-Aside Program include (1) operating and maintaining current
active and passive treatments, (2) evaluating existing AMD treat-
ment projects, (3) developing new treatment options for water-
sheds currently being treated for AMD, and (4) developing new
projects for additional watersheds. Id. at 8.

Additionally, the AMD Technical Guidance provides assis-
tance in determining how PADEP will evaluate other matters
associated with the AMD Set-Aside Program, including (1) design
criteria for passive treatment systems, (2) a cost/benefit analysis
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for proposed projects, and (3) an evaluation and scoring of
restoration plans. Id. at 9–26.

RECENT WATER POLLUTION SETTLEMENTS

Two cases dealing with water pollution claims against coal
mining operators have recently settled and been dismissed. On
September 1, 2016, the federal government, the Pennsylvania
Department of Environmental Protection (PADEP), and various
coal mining operators entered a consent decree to settle a case
alleging National Pollutant Discharge Elimination System (NPDES)
permit violations at various facilities throughout the common-
wealth. See United States v. PBS Coals, Inc., No. 3:16-cv-00091
(W.D. Pa. Sept. 6, 2016) (stipulation and order settling and
dismissing the matter). The complaint alleged that various effluent
limitations set out in the NPDES permits were violated during
coal mining and processing operations. The defendants agreed to
pay $6.5 million in civil penalties, to be distributed equally
between the United States and the commonwealth.

On September 14, 2016, the federal government, PADEP,
and Consol Energy Inc. and related entities (collectively, Consol)
entered a consent decree, settling and dismissing a water pollution
action alleging that various NPDES effluent limitations were
violated during the operation of the Bailey Mine Complex. See
United States v. Consol Energy Inc., No. 2:16-cv-01178 (W.D.
Pa. Sept. 14, 2016) (order settling and dismissing the matter).
CONSOL agreed to pay $3 million in civil penalties. Addition-
ally, CONSOL agreed to implement water management and
monitoring activities in the area. See Press Release, U.S. Dep’t of
Justice, “Settlement with U.S. and Pennsylvania Requires Consol
Energy to Implement Water Management Upgrades to Protect
Ohio River” (Aug. 4, 2016). The U.S. Environmental Protection
Agency estimates that the measures set out in the consent decree
will eliminate more than 2.5 million pounds of pollutants, in the
form of total dissolved solids. Id.

PADEP STAFFING CHANGE

As reported in Vol. XXXIII, No. 3 (2016) of this Newsletter,
Patrick McDonnell was named acting Secretary of the Pennsylva-
nia Department of Environmental Protection (PADEP) in May
2016. On September 21, 2016, Pennsylvania Governor Tom Wolf
nominated Secretary McDonnell to serve permanently in the
position. The nomination requires approval by two-thirds of the
state senate. See Press Release, Tom Wolf, Pa. Governor,
“Governor Wolf Nominated Patrick McDonnell to Serve Perma-
nently as Secretary of Environmental Protection” (Sept. 21,
2016).

AMENDMENTS TO REMINING REGULATIONS FINALIZED

Pennsylvania’s remining regulations were recently amended
to change procedures related to baseline sampling and evaluation
of pollution discharges. The revised regulations incorporate
aspects of the federal remining program. The amended regulations
were effective upon their publication in the Pennsylvania Bulletin.
See Remining Requirements, 46 Pa. Bull. 6780 (Oct. 22, 2016)
(final rule); see also Remining Requirements, 45 Pa. Bull. 5920
(Oct. 3, 2015) (proposed rule).

The Pennsylvania remining program provides liability pro-
tection for mining operations conducted in previously mined areas

with existing pollution discharges. Under the program, effluent
limits for remining are based on the “pollution baseline.” When
certain “triggers” (threshold concentrations) are exceeded, the
operator must undertake additional sampling, and in some cases,
treatment obligations. Under the prior version of the regulations,
the pollution baseline was established for a remining site through
the site’s individual permit using a statistical method (Method 1)
under the “best professional judgment” standard in 25 Pa. Code
§ 87.207. The recent amendments follow the federal program
by providing an alternative statistical method (Method 2) for
determining both monthly and annual triggers for the pollution
baseline, and by allowing for remining in certain situations where
the pollution baseline cannot be determined. See, e.g., 25 Pa.
Code §§ 87.212, .213 (describing Method 1 and Method 2 for
determining triggers), .210(d)(1) (allowing for an alternative
approach if it is infeasible to collect samples for establishing the
baseline pollutant levels). The operator may now select either
statistical method for use at a particular remining site. The revised
regulations set out rules for the pollution baseline determination
and related monitoring, rather than using the individual permit as
the method for implementing these requirements under the best
professional judgment standard.

Under the applicability provisions included in the amend-
ments, coal remining operations subject to an existing remining
permit with best professional judgment limitations will continue
to operate under the established baseline pollutant levels until the
time of permit renewal. See 25 Pa. Code §§ 87.203(d), 88.503(e),
90.303(d). At the time of renewal, PADEP may determine that it
is not feasible for a remining operator to re-establish baseline
pollutant levels in accordance with the new statistical procedures.
In that situation, the operation will remain subject to the baseline
pollutant levels established during the original permit application.

The amendments affect remining provisions in the surface
mining regulations, 25 Pa. Code ch. 87, subch. F, the anthracite
coal regulations, id. ch. 88, subch. G, and the coal refuse disposal
regulations, id. ch. 90, subch. F. In addition to modifying existing
regulations in these subchapters, the amendments add four
provisions to each subchapter. See, e.g., id. §§ 87.210–.213. The
new provisions set out the requirements for effluent limitations,
compliance monitoring, and trigger calculations using Methods 1
and 2. See the final-form rulemaking for additional modifications,
including a shift from mandatory to optional post-permit-submis-
sion monitoring and new requirements for the operator’s pollution
abatement plan.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

—  R E P O R T E R  —

SUPREME COURT OF PENNSYLVANIA RESOLVES REMAINING

OPEN ISSUES OF ACT 13

On September 28, 2016, the Supreme Court of Pennsylvania
struck down the remaining challenged sections of Pennsylvania’s
Act 13 of 2012 (Act 13), 58 Pa. Cons. Stat. Ann. §§ 2301–3504,
in the Robinson Township line of cases. Robinson Township v.
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Commonwealth (Robinson Township IV), Nos. 104 MAP 2014,
105 MAP 2014, 2016 WL 5597310 (Pa. Sept. 28, 2016); see
Robinson Township v. Commonwealth (Robinson Township II),
83 A.3d 901 (Pa. 2013); Robinson Township v. Commonwealth
(Robinson Township III), 96 A.3d 1104 (Pa. Commw. Ct. 2014);
see also Vol. XXXI, No. 2 (2014) and Vol. XXXI, No. 3 (2014)
of this Newsletter.

This case originates from a challenge to the validity of
Act 13. Act 13 provided comprehensive revisions to the former
Oil and Gas Act, including an expanded preemption of local
municipalities from enacting local regulations on oil and gas
activities. Pertinent to this instant appeal, in Robinson Township
II, the Supreme Court of Pennsylvania struck the entireties of
sections 3215(b), 3215(d), 3303, and 3304 of Act 13 as unconsti-
tutional. Robinson Township IV, 2016 WL 5597310, at *1.

On remand, consistent with the supreme court’s directive to
determine whether any other provisions in Act 13 were severable
or likewise enjoined, the parties identified five issues the com-
monwealth court was obliged to address:

(1) whether Section 3302 and Sections 3305 through
3309 are severable from the now-enjoined Sections 3303
and 3304; (2) whether Section 3218.1 violates Article
III, Section 32 of the Pennsylvania Constitution as a
forbidden special law, or as a denial of equal protection,
since it requires that notice be given, after a spill from
drilling operations, only to public drinking water sys-
tems; (3) whether Sections 3222.1(b)(10) and (b)(11)
violate Article III, Section 3 of the Pennsylvania Consti-
tution as a special law by restricting health professionals’
access to information regarding chemicals or substances
used in fracking which have been designated as confi-
dential or proprietary; (4) whether Sections 3222.1(b)(10)
and (b)(11) were enacted in violation of the Article III,
Section 3 of the Pennsylvania Constitution, since these
provisions, and the remainder of Act 13, do not all
pertain to a single subject; and (5) whether Section 3241
is unconstitutional since it grants a corporation the
power of eminent domain to take private property for a
private purpose.

Id. at *9.

On appeal, the supreme court affirmed the commonwealth
court’s order in part, and reversed it in part, in order to hold
that each of the sections of Act 13 that were identified were
unconstitutional and enjoined. Id. at *38. Justice Todd authored
the opinion and was joined by Justices Donohue, Dougherty,
and Wecht.

Enforcement Mechanisms of Act 13 Are Not Severable

In Robinson II, the supreme court recognized that “the
legislature’s overarching objective [was] to have Act 13 provide
a singular statewide zoning and permitting process for all oil and
gas wells . . . , which utilized a regulatory framework comprised
of one set of uniform standards and guidelines governing the
siting and operation of such wells.” Id. at *18. Sections 3303 and
3304, as a whole, created limitations on environmental protection
ordinances and substituted statewide standards in every munici-
pality for matters previously regulated through the enactment of
local ordinances. Id. at *16–17. Sections 3305 through 3309 were

the “enforcement mechanism” of Act 13. Id. at *19. As such, the
supreme court affirmed that sections 3305 through 3309 were not
severable from sections 3303 and 3304 and, therefore, were
likewise enjoined. Id. at *20–21.

PADEP Is Not Required to Notify Public Water Suppliers
of Spills Associated with Oil and Gas Activities

Section 3218.1 required the Pennsylvania Department of
Environmental Protection (PADEP), in the event of a spill of
substances associated with the fracking process, to provide notice
to public drinking water suppliers, but there was no such similar
requirement to provide notice to owners of private wells. Id. at
*29. The supreme court found that section 3218.1 improperly
excluded private well owners from receipt of mandatory notice by
PADEP and, thus, was unconstitutional, striking the entirety of
section 3218.1 from Act 13 and enjoining its enforcement. Id. at
*34. In order to achieve a just result, and recognizing that it could
not add language to the statute to achieve the proper result, the
supreme court stayed enforcement of the injunction for 180 days
in order to allow the General Assembly time to devise a legislative
solution. Id. If the General Assembly fails to do so, PADEP will
no longer be required to provide notice of a spill to public water
suppliers under section 3218.1. Id.

Oil and Gas Industry Is Not Afforded “Special Protections”
for Healthcare-Related Trade Secret and Confidential
Proprietary Information

Sections 3222.1(b)(10) and (b)(11) impose certain constraints
on health professionals’ access to trade secret or confidential
information about chemicals used in the fracking process. Id.
at *27. Specifically, these sections provided for the execution
of confidentiality agreements by health professionals in non-
emergency situations, and the verbal acknowledgment that the
information would not be used for purposes other than healthcare-
related needs during emergencies. Id. at *27–28. Although the
supreme court affirmed the commonwealth court’s determination
that these sections were germane to Act 13’s overall purpose of
regulating the oil and gas industry, id. at *23, it enjoined these
sections on the basis that they were unconstitutional “special
laws,” id. at *28. The supreme court found that these sections
created “special protections” for the oil and gas industry and its
confidential and trade secret information that myriad other
industries are not afforded. Id. Accordingly, the commonwealth
court was reversed and these sections were found to violate article
III, section III of the Pennsylvania Constitution. Id.

Eminent Domain Is Not Available to Private Corporations
for Subterranean Natural Gas Storage

The supreme court also held that section 3241 was unconsti-
tutional. Id. at *38. Section 3241 “authorize[d] the taking of real
property for the storage of natural or manufactured gas.” Id. at
*35. Critically, the supreme court found that the express language
of section 3241 “[did] not restrict the type of corporation eligible
to take the subterranean lands of another property owner to only
corporations that meet [the] specific legislatively imposed
conditions for them to qualify for classification as public utilities.”
Id. at *37. Thus, section 3241 was enjoined and found in violation
of the Fifth Amendment to the U.S. Constitution and article I,
section 10 of the Pennsylvania Constitution. Id. at *38.
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LAWSUIT FILED TO PREVENT IMPLEMENTATION OF

SECTIONS OF CHAPTER 78A

On October 13, 2016, the Marcellus Shale Coalition filed a
lawsuit in the Commonwealth Court of Pennsylvania asserting that
seven specific portions of the Pennsylvania Department of
Environmental Protection’s (PADEP) new chapter 78a regulations
exceed PADEP’s regulatory authority or are otherwise too vague
to stand scrutiny. See Marcellus Shale Coal. v. Dep’t of Envtl.
Prot., No. 573 MD 2016 (Pa. Commw. Ct. filed Oct. 13, 2016).

On October 8, 2016, PADEP’s controversial amendments to 
chapter 78a (regulations associated with unconventional wells)
became effective. See Vol. XXXIII, Nos. 1 and 2 (2016) of this
Newsletter. The chapter 78a sections that Marcellus Shale Coali-
tion takes issue with include an expanded list of entities that are
to be notified and allowed to comment on permits for well sites
within a certain distance, a requirement to identify and plug any
orphaned or abandoned wells, a requirement for freshwater im-
poundments to be upgraded or closed within a year, and new
requirements for monthly waste generation reports. The complaint
requested declaratory and injunctive relief. The Marcellus Shale
Coalition also seeks an order staying the challenged sections until
the lawsuit is adjudicated.

UPDATES ON GRANT TOWNSHIP LOCAL ORDINANCE DISPUTE

On September 30, 2016, the U.S. District Court for the
Western District of Pennsylvania issued two decisions involving
intervenor Pennsylvania Independent Oil & Gas Association
(PIOGA). See Pa. Gen. Energy Co. v. Grant Twp. (PGE IV), No.
1:14-cv-00209, 2016 WL 5661727 (W.D. Pa. Sept. 30, 2016)
(order denying PIOGA’s motion to correct and/or amend a
ruling); Pa. Gen. Energy Co. v. Grant Twp. (PGE V), No. 1:14-
cv-00209, 2016 WL 5724437 (W.D. Pa. Sept. 30, 2016) (order
denying Grant Township’s motion to dismiss and denying PIOGA’s
motion for summary judgment); see also Vol. XXXII, No. 4 (2015)
of this Newsletter.

On August 8, 2014, Pennsylvania General Energy Company,
LLC (PGE) filed a complaint challenging the constitutionality,
validity, and enforceability of the Community Bill of Rights
Ordinance (Ordinance) adopted by Grant Township. See PGE V,
2016 WL 5724437, at *2.

The Ordinance prohibit[ed] any corporation or govern-
ment from “engaging in the depositing of waste from
oil and gas extraction” and invalidate[d] any “permit,
license, privilege, charter, or other authority issued by
any state or federal entity which would violate [this
prohibition] or any rights secured by [the Ordinance],
the Pennsylvania Constitution, the United States Consti-
tution, or other laws.”

Id. (third and fourth alterations in original) (quoting Ordinance
§ 3). The Ordinance was repealed on November 3, 2015, and
replaced with a new Home Rule Charter. Id. at *3 n.6.

On October 14, 2015, the district court granted the motion to
intervene of PIOGA, a nonprofit trade association representing
individuals and corporations involved in the oil and gas industry
in the commonwealth. Id. at *3. After granting Grant Township’s
motion to strike PIOGA’s complaint, which was materially
different from its proposed complaint, the district court directed

the clerk of courts to file the complaint that had originally been
attached to the motion to intervene. Id. By the time the clerk had
filed the intervenor complaint, portions of the Ordinance had been
invalidated by the district court. Id. As such, Grant Township
moved to dismiss the complaint based upon mootness. Id. at *4.
However, as PIOGA still had some remaining requests for relief
that remained viable despite the district court’s prior rulings and
the repeal of the Ordinance, Grant Township’s motion was
denied. Id. at *5.

The district court also denied PIOGA’s motion requesting the
correction and/or amendment to the district court’s ruling that
section 3302 of Act 13 of 2012, 58 Pa. Cons. Stat. § 3302, cannot
preempt any provision of the Ordinance, based in part on the
Pennsylvania Supreme Court’s recent opinion in Robinson Town-
ship v. Commonwealth (Robinson Township IV), Nos. 104 MAP
2014, 105 MAP 2014, 2016 WL 5597310 (Pa. Sept. 28, 2016).
PGE IV, 2016 WL 5661727, at *2.

INSTRUMENT CAPTIONED “LEASE” IS A SALE OF COAL AND

COALBED METHANE

On October 20, 2016, the Superior Court of Pennsylvania
reaffirmed that, despite being captioned a “lease,” such instru-
ments were in fact a sale of coal and its constituent products,
including coalbed methane (CBM). See Birdie Assocs., L.P. v.
CNX Gas Co., 2016 PA Super 228, 2016 WL 6124633.

In 1985 Ethel Spragg and Joan Spragg Wermlinger and
David L. Wermlinger (collectively, “lessors”) executed substan-
tially identical documents in which they agreed to lease all of their
interests in and to all of the Pittsburgh seams or measures of coal
and all constituent products of such coal in and underlying certain
lands in Greene County. The term was to be 20 years, plus an
option to renew, and provided for advance minimum royalties to
be paid regularly. In 2010, the lessors filed a complaint stating
that the lessees were exploiting and marketing CBM produced
from the subject coal, but paying nothing for it. Id. at *1. On cross
motions for summary judgment, the trial court granted the lessees’
and denied the lessors’ respective motions. Id. at *2.

On appeal, the superior court reaffirmed its decision in
Kennedy v. Consol Energy Inc., 2015 PA Super 93, 116 A.3d
626, holding that the CBM contained in coal belongs to the owner
of the coal. Birdie, 2016 WL 6124633, at *4; see also Vol.
XXXII, No. 2 (2015) of this Newsletter. Based on the language of
the lease at issue in Birdie, the trial court properly determined that
the lease actually constituted a sale of the coal and its constituent
products, including the CBM. Birdie, 2016 WL 6124633, at *5.
Thus, the lessors were not entitled to any additional payment for
the extraction of the CBM. Id.

The superior court also clarified that the Pennsylvania Oil
and Gas Lease Act, see 58 Pa. Stat. Ann. § 33.3, was not applica-
ble because the CBM contained in the coal belonged to the owner
of the coal. Birdie, 2016 WL 6124633, at *6. As the leases were
actually grants in fee with the possibility of reverter, the lessors
had no interest in any constituent of the coal, including the
CBM. Id.
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THIRD CIRCUIT AFFIRMS JURY VERDICT FOR UNDERPAID

ROYALTIES

The U.S. Court of Appeals for the Third Circuit recently
denied Energy Corporation of America’s (ECA) challenges to the
district court’s denial of its motion for judgment as a matter of law
with respect to a jury verdict and its motion for reconsideration.
See Pollock v. Energy Corp. of Am., Nos. 15-2648, 15-2649, 2016
WL 6156313 (3d Cir. Oct. 24, 2016).

ECA, an exploration production company, entered into
mineral-rights leases with various landowners in Pennsylvania.
The leases contained a royalty provision for one-eighth of the net
proceeds received from the sale of gas. Until 2012, ECA sold the
gas it produced exclusively to its affiliate, Eastern Marketing
Corporation (EMCO). EMCO would then market, ship, and sell
the gas to other buyers. Id. at *1. On March 5, 2015, a jury
rendered a verdict in favor of the landowners, finding that the
landowners were improperly underpaid royalties and that ECA
had improperly deducted transportation costs and marketing fees.
Id. at *2. ECA appealed.

The Third Circuit concluded that the jury’s verdict that the
deductions for transportation and marketing costs were improper
was supported by the record as the third-party buyers paid a
surcharge of $0.50 per each unit of gas sold for transportation
costs and no marketing costs would exist in the sale of gas from
ECA to EMCO. Id. at *4. Additionally, the Third Circuit found
that the district court did not abuse its discretion in declining to
revisit its determination to allow testimony by the landowners’
expert witness. Id. at *5.

COMMONWEALTH COURT AFFIRMS ENVIRONMENTAL

HEARING BOARD FINDING OF LACK OF HYDROGEOLOGICAL

CONNECTION BETWEEN OIL AND GAS SITE AND WATER

WELL

On appeal to the Commonwealth Court of Pennsylvania from
the Environmental Hearing Board (EHB), the commonwealth
court affirmed the EHB’s factual findings that Loren Kiskadden
did not meet his burden of proving by a preponderance of the
evidence that oil and gas drilling operations conducted on a
nearby site contaminated his well water due to a hydrogeological
connection between his well and the nearby site. See Kiskadden
v. Pa. Dep’t of Envtl. Prot., No. 1167 C.D. 2015, 2016 WL
6242604 (Pa. Commw. Ct. Oct. 26, 2016). Additionally, the
EHB’s decision was found to be neither capricious nor based on
speculative evidence with respect to Kiskadden’s definitive test
theory and other evidence.

Kiskadden’s water well at issue was located on his residential
property in Amwell Township, Washington County. The property
is located adjacent to a vehicle scrap yard and within approxi-
mately one-half mile, or 2,900 feet, of Range Resources-Appala-
chia, LLC’s Yeager Site. “The Yeager Site consists of a central-
ized impoundment for the storage of gas well related waters, a
drill cuttings pit, and a mud processing pit, as well as three
unconventional gas wells . . . .” Id. at *1. Kiskadden filed a
complaint with the Pennsylvania Department of Environmental
Protection (PADEP) alleging that his well water was polluted.
Upon investigation, PADEP determined the well water was
polluted; however, it determined the contamination was not
caused or impacted by activities at the Yeager Site, as neither the

hydrogeological study nor analytic results supported a connection.
Kiskadden appealed this determination to the EHB, and discovery
was conducted and a 20-day trial was held. Id. at *2.

While there was no dispute that the well water was polluted,
the issue before the EHB was whether the Yeager Site caused the
pollution. Id. at *3. “Ultimately, the [EHB] determined that
Kiskadden did not demonstrate, by a preponderance of the
evidence, that a hydrogeological connection existed between his
water well and . . . the Yeager Site.” Id. at *4. As Kiskadden did
not meet his burden, the EHB dismissed Kiskadden’s appeal.
Kiskadden sought review of the EHB’s decision by the common-
wealth court. Id.

Kiskadden contended that substantial evidence did not sup-
port the EHB’s factual findings that no hydrogeological connec-
tion existed, that the EHB capriciously disregarded material
competent evidence demonstrating the existence of a connection,
and that the EHB erred as a matter of law in relying on specula-
tive evidence. Id. at *4–5. The commonwealth court disagreed.
Significantly, the court recognized that because the well water
constituents were “naturally occurring and not unique or limited
to gas well waters, mere detection [was] not enough to prove
a hydrogeological connection.” Id. at *7 (emphasis omitted).
Further, the concentrations and ratios of pollutants found in the
well water were not typical of water impacted by gas well-related
activity or consistent with the ratios and concentrations found in
other nearby sources of water and wells that would have been
contaminated by the Yeager Site. Id. at *16. Moreover, Kiskadden
failed to show how the contaminants physically traveled from the
Yeager Site to his water well. Id. at *18.

RECORDING OF TERMINATED LEASE DOES NOT SUPERSEDE

OR INVALIDATE EXPRESS CONDITIONS PRECEDENT

In a non-precedential decision, the Superior Court of Penn-
sylvania affirmed that because the lease conditions precedent were
not met, there was no agreement among the parties. See Chapman
v. Chevron Appalachia, LLC, No. 1201 WDA 2015, 2016 WL
5417514 (Pa. Super. Ct. Aug. 29, 2016) (unreported).

Monty Clair Chapman, trustee of the Monty Clair Chapman
Trust Agreement, and Connie A. Chapman entered into a pair of
lease agreements with Chevron Appalachia, LLC (Chevron) in
June 2012 for the subsurface rights to various parcels in Clarion
County. Both agreements provided language that the leases “would
become void in 120 days unless operations had commenced on the
premises or the lease bonus was paid.” Id. at *1. The leases also
contained a management approval clause, which prevented
payment of the bonus, until the earliest of one of three conditions
precedent:

(a) the date on which the Department of Environmental
Protection issues [Chevron] a permit to drill a well on
the leased premises . . . (b) the date on which [Chevron]
mails the lease bonus to [the Chapmans], or (c) the date
on which [Chevron] sends to [the Chapmans] a copy of
this lease countersigned by a vice-president or a more
senior officer of [Chevron].

Id. None of the conditions precedent had been satisfied within
the 120 days. However, Chevron had recorded both leases in
November 2012 and failed to record a release until June 2013.
Accordingly, the Chapmans filed a complaint for breach of
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contract, failure to tender the bonus payment, and unjust enrich-
ment. Id.

The trial court granted Chevron’s preliminary objections
based on the express terms of the leases and the failure of the
Chapmans to allege any plausible benefit that Chevron received
as a result of its actions. Id. On appeal, the superior court affirmed
that the unambiguous conditions precedent had not been met. Id.
at *4. The court also found that Chevron’s recording of the leases
had no force or effect as these actions cannot supersede or
invalidate the express terms of the leases and, furthermore, the
leases were not recorded until after the 120 days had already
passed. Additionally, the court determined that the Chapmans had
not identified any benefit Chevron gained from recording the void
lease documents. Id.

MUTUAL MISTAKE WARRANTS REFORMATION OF DEED

Where the general warranty deed did not reflect the sale
agreement’s reservation of subsurface rights, the Superior Court
of Pennsylvania affirmed, in a non-precedential decision, the trial
court’s reformation of the deed to correspond with the parties’
intentions. See George v. George, No. 816 WDA 2015, 2016 WL
6090861 (Pa. Super. Ct. Oct. 18, 2016) (unreported).

Anthony and Suzanne George purchased a 15-acre parcel of
the 85-acre George Family Farm located in Nottingham Town-
ship, Washington County, from their nephew, Patrick George. On
August 6, 2007, the parties entered into an agreement of sale that
conveyed only the surface of the property to the Georges, and
reserved all oil, gas, coal, and other mineral rights for Patrick. On
June 25, 2008, Patrick executed a general warranty deed for the
property, prepared by the Georges’ attorney, which did not
include a reservation of rights. In March 2013, Patrick discovered
the discrepancy and sought a corrective deed that would recognize
the parties’ intent to reserve the mineral rights for Patrick.
However, the Georges refused to execute the corrective deed.
Accordingly, Patrick filed an action to quiet title. Id. at *1.

On April 22, 2015, the trial court held a hearing, after which
it “denied the Georges’ motion for judgment on the pleadings and
reformed the deed, based on equitable principles, to comport with
the parties’ written sale agreement . . . .” Id. at *2 (footnote
omitted). The trial court determined that reformation of the deed
was proper given the mutual mistake of the parties, and the
Georges’ attorney, in drafting and executing an inconsistent deed.
Id. As the parties’ intent was for Patrick to retain the oil, gas,
and mineral rights, the superior court affirmed the trial court’s
decision. Id. at *3.

PRIVATE NUISANCE CLAIM AGAINST DRILLING OPERATIONS

SURVIVES MOTION FOR SUMMARY JUDGMENT

The U.S. District Court for the Middle District of Pennsylva-
nia found that genuine issues of material fact remained on
Stephanie Tiongco’s private nuisance claim to survive defendant
Southwestern Energy Production Company’s (SEPCO) motion for
summary judgment. See Tiongco v. Sw. Energy Prod. Co., No.
3:14-cv-01405, 2016 WL 6039130 (M.D. Pa. Oct. 14, 2016)
(order granting in part and denying in part motion for summary
judgment).

In 2011, Tiongco entered into an oil and gas lease with
SEPCO for the purpose of pursuing SEPCO’s interests in

exploring, developing, and producing oil and gas from the unit of
which her property is part. Id. at *1. After SEPCO began its
operations less than a quarter-mile away from Tiongco’s home,
she alleges that these “drilling-related activities created excessive
noise, light, and vibrations that interfered with the use and
enjoyment of her private property.” Id. (internal quotation marks
omitted). Tiongco testified that “the level of noise from these
activities sometimes rose to the level of a jet engine, the construc-
tion lighting illuminated her house 24/7 for a period of approxi-
mately eight weeks, and the vibrations from the drilling activities
would wake her up in the night and shake the whole house.” Id.
(citations omitted) (internal quotation marks omitted). She also
testified to dirt and dust problems. Id.

On July 21, 2014, Tiongco filed a complaint alleging private
nuisance and negligence claims, and seeking monetary and
injunctive relief. Id. at *2. Subsequently, Tiongco abandoned her
negligence claim and request for an injunction. Id. SEPCO filed
a motion for summary judgment on each of Tiongco’s claims. The
district court granted summary judgment on the abandoned
negligence claim and injunctive relief, but denied summary
judgment on Tiongco’s private nuisance claim. Id. at *8. The
district court found that, despite a local ordinance on light, noise,
and vibration levels, such standards were not “determinative of
whether the same activities constitute a significant invasion giving
rise to a private nuisance.” Id. at *4. The district court also held
that there remained issues of fact whether SEPCO was the cause
of the complained nuisance and whether SEPCO intentionally
invaded, or at least knew or had substantial certainty that its
conduct was invading, Tiongco’s use and enjoyment of her land.
Id. at *7–8.

SUPERIOR COURT REMANDS CASE TO TRIAL COURT TO

DETERMINE AMBIGUOUS EXTENSION PAYMENT LANGUAGE

In a non-precedential decision, the Superior Court of Penn-
sylvania vacated an order of summary judgment and remanded the
case for trial on the merits because it found an oil and gas
“extension” provision was highly ambiguous. See SWEPI LP v.
Wood, No. 1945 MDA 2015, 2016 WL 5929602 (Pa. Super. Ct.
Sept. 7, 2016) (unreported).

In November 2000, Roderick Parthemer entered into an oil
and gas lease with Allegheny Energy Development Corporation,
for a primary term of five years. Id. at *1. The lease also provided
for an optional five-year extension, subject to the payment of “an
Extension Payment equal in amount to the annual Delay Rental
as herein described, multiplied by a factor of -0- . . . .” Id.
Significantly, the “-0-” was manually inserted into the preprinted
paragraph. Id. Despite years of collecting royalties, the suc-
cessors-in-interest lessors asserted that the lease had expired after
the original five-year term. Id. Pursuant to “mathematical princi-
ples,” the trial court granted summary judgment in favor of the
lessors as a matter of law. Id. at *2. The trial court reasoned that
anything multiplied by zero yields zero and, therefore, “the
extension provision lacked consideration, because it called for a
payment of ‘zero dollars.’” Id.

On appeal, the superior court noted that the insertion of “-0-”
as the multiplier of the delay rental payments in the extension
clause could have multiple possible interpretations, including that
the extension becomes operative on payment of the delay rental
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or without the payment of any fee. Id. at *5. As such, the court
remanded the issue to be presented to a jury. Id. at *6.

OIL AND GAS LEASE AND RELATED TRANSACTIONS

REQUIRES APPLICATION OF THE FEDERAL ARBITRATION

ACT

The U.S. District Court for the Middle District of Pennsylva-
nia granted plaintiff Chesapeake Appalachia, L.L.C.’s (Chesa-
peake) motion for summary judgment and declared the subject
lease did not permit class arbitration. See Chesapeake Appala-
chia, L.L.C. v. Ostroski, No. 4:16-cv-00050, 2016 WL 4179583
(M.D. Pa. Aug. 8, 2016).

Chesapeake entered into an oil and gas lease with Edward
M. and Kathleen M. Ostroski for the right to explore and produce
gas from their property. The lease contained an arbitration
provision. The Ostroskis received a bonus check and certain
royalties from Chesapeake. Id. at *1–2. Nonetheless, on Decem-
ber 4, 2015, the Ostroskis filed an arbitration demand against
Chesapeake, asserting claims related to the lease and calculation
of the royalties. Id. at *2. In its arbitration, the Ostroskis sought
to represent a statewide putative class. Accordingly, Chesapeake
filed an action in federal court seeking an injunction to bar the
Ostroskis from pursuing any class claims against Chesapeake in
arbitration. Id.

The district court recognized that an arbitration clause is
subject to the Federal Arbitration Act (FAA), 9 U.S.C. §§ 1–16,
when the clause “is part of a valid written contract ‘evidencing
a transaction involving [interstate] commerce.’” Ostroski, 2016
WL 4179583, at *3 (quoting 9 U.S.C. § 2). The court found that
the “involving commerce” test was satisfied through the follow-
ing: (1) payments made pursuant to the lease from Chesapeake (an
Oklahoma company) that were issued in Oklahoma and received
by the Ostroskis (Pennsylvania residents) in Pennsylvania;
(2) negotiations between the Ostroskis and Chesapeake; and
(3) the end use of natural gas and oil extracted from the Marcellus
Shale would not be contained within Pennsylvania’s borders. Id.
Thus, the FAA would be applied to the lease. Id.

The court also held that since the lease was silent as to class
arbitration, and a contractual basis is necessary for its applicabil-
ity, the lease did not permit the Ostroskis to compel class arbitra-
tion. Id. at *4.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

LAND DESCRIPTION IN OIL AND GAS LEASE OPTION CONTRACT

UNAMBIGUOUSLY EXCLUDED DRILL SITE TRACT

The Texas Supreme Court in North Shore Energy, L.L.C. v.
Harkins, No. 14-0552, 2016 WL 6311285 (Tex. Oct. 28, 2016)
(per curiam), aff’g on other grounds No. 13-12-00504-CV, 2014
WL 1789572 (Tex. App.—Corpus Christi-Edinburg May 1,
2014), interpreted the land description in an agreement in which
the Harkins family granted North Shore Energy, L.L.C. (North
Shore) the exclusive option to select acreage and acquire oil and

gas leases from the Harkins family on land they owned in Goliad
County, Texas. The land for which North Shore was granted the
option was described in Exhibit A to the agreement, which
included the following “Tract 2”:

Being 1,210.8224 acres of land, more or less, out of
1673.69 acres out of the Caleb Bennet Survey, A-5,
Goliad County, Texas and being the same land described
in that certain Memorandum of Oil and Gas Lease dated
March 14, 1996, from The Estate of Janie Francis
Harkins, Deceased, to Export Petroleum Corporation
and being recorded in Volume 50 at Page 454 of the
Official Public Records of Goliad County, Texas to
which deed reference is here made for a more complete
description of said land.

Id. at *1. The March 14, 1996, memorandum of oil and gas lease
(Export Lease) referred to in the North Shore option agreement
described the land to which it applied as follows:

Being 1273.54 acres situated in Goliad County, Texas,
and being all of the 1673.69 acre tract described in
EXHIBIT “A” attached hereto, SAVE AND EXCEPT
a 400.15 acre tract described in a Memorandum of Oil
and Gas Lease between the Estate of Janie Francis
Harkins, deceased, and Hamm[a]n Oil & Refining, dated
March 13, 1995, recorded in Volume ____, Page ____,
of the Public Records of Goliad County, Texas.

Id. The Export Lease included an Exhibit “A” with a metes and
bounds description of a tract of 1,673.69 acres, and the March 13,
1995, memorandum of oil and gas lease (Hamman Lease) referred
to in the Export Lease described a 400.15-acre tract by metes and
bounds.

In September 2009 North Shore paid the Harkins family
bonus consideration of nearly $33,000 for a lease on a 169.9-acre
tract that was within the 1,673.69-acre tract. Id. at *2. Although
the Harkinses never executed and delivered an oil and gas lease
to North Shore, North Shore proceeded to drill a well on the tract.
The well, it turned out, was on the 400.15-acre tract excluded
from the land description in the Export Lease. The Harkinses,
contending the land was not covered by their option agreement
with North Shore, executed an oil and gas lease to Dynamic
Production, Inc. (Dynamic) covering the 400.15-acre tract. North
Shore sued the Harkinses and Dynamic, claiming it was entitled
to a lease on the tract under its option agreement and that Dy-
namic had tortiously interfered with its option agreement and had
committed trespass by conducting seismic exploration on the land.
The trial court granted summary judgment to North Shore for
specific performance, ordering the Harkinses to execute a lease to
North Shore and removing the Dynamic lease as a cloud on North
Shore’s title. After a jury trial it awarded damages and attorney’s
fees to North Shore. Id. The court of appeals reversed the
summary judgment, holding the land description in the option
agreement ambiguous. Id. at *3; see Vol. XXXI, No. 3 (2014) of
this Newsletter.

The only reasonable interpretation of the option agreement,
the supreme court held, was that it specifically excluded the
400.15-acre Hamman Lease tract where North Shore had drilled.
It referred specifically to the Export Lease to further describe the
land being optioned. The Export Lease, in turn, specifically
excluded the 400.15-acre Hamman Lease tract so that North
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Shore’s option agreement described the 1,273.54-acre tract, not
the larger 1,673.69-acre tract. “[I]nterpreting the description any
other way,” the court remarked, “would ignore a large portion of
the description’s language.” Harkins, 2016 WL 6311285, at *4.
Aiding the court’s interpretation was the fact that North Shore had
paid the Harkinses, on a per-acre basis, for 1,210.8224 acres, not
the entire 1,673.69 acres, and the difference between the
1,210.8224-acre figure used in the option agreement and the
1,273.54 acres actually referred to in the Export Lease was slight
enough that it would not render the Harkinses’ interpretation
unreasonable. Id.

LETTER AGREEMENT’S PROVISION FOR FORFEITURE OF

ADVANCE ON CASH CALL UNDER OPERATING AGREEMENT

UPHELD

Arcturus Corp. v. Espada Operating, LLC, No. 13-13-00713-
CV, 2016 WL 4272381 (Tex. App.—Corpus Christi-Edinburg
Aug. 11, 2016, no pet. h.) (mem. op.), concerned an operating
agreement dated September 1, 2009, between Espada Operating,
LLC (Espada), as operator, and Arcturus Corporation (Arcturus)
and others, as nonoperators, for the exploration and development
of the Fraley-Nelson lease. After Arcturus asked for more time to
pay its share of Espada’s call for advance payment of drilling
costs for the initial well, Espada sent a letter to Arcturus propos-
ing that if Arcturus would make a “good faith” payment of
$150,000 by January 20, 2010, it would extend the time for
Arcturus to fund the balance of its $704,504.50 share of the
cost. Id. at *1. This “forbearance letter” further stated that
Arcturus’s failure to pay the balance by February 15, 2010, “shall
result in the additional forfeiture of the $150,000 as liquidated
damages.” Id.

Arcturus paid the requested $150,000 on January 20 and 21,
2010, but did not pay the remainder of the cash call by February
15, 2010, or thereafter. After Arcturus did not make the payment,
Espada terminated Arcturus’s interest in the project, as the
operating agreement evidently allowed, and kept Arcturus’s
$150,000 as liquidated damages. Id. Arcturus filed suit seeking to
recover its good faith payment. Finding the amount of $150,000
not to be commercially reasonable as liquidated damages and that
a commercially reasonable sum would be no more than $75,000,
the trial court awarded $75,000 to Arcturus as damages. Arcturus
appealed. Id. at *2.

The court of appeals rejected Arcturus’s argument that it had
not accepted the forbearance letter agreement because it did not
pay the full $150,000 by January 20, the letter’s stated deadline,
and had not paid it until January 21. An offeror may, the court
observed, waive strict compliance with an offer’s acceptance
provisions, and Espada evidently had done so. Id. at *3–4. The
effect of Arcturus’s payment was to accept the terms of the
forbearance letter and thus form a binding agreement. Id. at *4.
Moreover, Arcturus failed to demonstrate that the liquidated
damages provision of the forbearance letter was an unenforceable
penalty. The burden is on the party asserting the defense of
penalty to show that the stated liquidated damages are dispropor-
tionate to actual damages, the court noted. Id. at *6. Arcturus
presented no evidence of the amount of actual damages suffered
by Espada and thus had not met its burden. Id. at *7.

TRESPASS CLAIM HELD NOT PRECLUDED BY LAW OF

COTENANCY

Radcliffe v. Tidal Petroleum, Inc., No. 04-15-00644-CV,
2016 WL 4444428 (Tex. App.—San Antonio Aug. 24, 2016, no
pet. h.), reversed the trial court’s summary judgment against
members of the Radcliffe family and a successor to one family
member’s interest in a dispute over the character of the mineral
interest reserved by their ancestor, Emma Radcliffe, in a 1945
deed to Tidal Petroleum, Inc.’s (Tidal) predecessor-in-interest. In
an unremarkable principal holding, the court held that there was
sufficient evidence of the Radcliffes’ succession to Emma
Radcliffe’s reserved interest through intestate succession and
testamentary disposition at least to raise a fact issue that the
Radcliffes owned it. More interesting, and puzzling, is the court’s
treatment of the Radcliffes’ trespass claim against Tidal.

According to the court, the 1945 deed at issue conveyed the
surface estate and half of the mineral estate to Tidal’s
predecessor-in-interest. Id. at *1. Although it seems to have been
undisputed that Tidal thus owned, or was the oil and gas lessee of,
at least an undivided one-half mineral interest, the Radcliffes
nonetheless asserted a cause of action for bad faith trespass. Tidal
argued that the law of cotenancy gave it the absolute right to
produce minerals without the consent of its cotenants, the
Radcliffes. Id. at *6 (citing Byrom v. Pendley, 717 S.W.2d 602,
605 (Tex. 1986)). This well-established principle did not entitle
Tidal to summary judgment on the trespass claim, however, the
court ruled. Id. The 1945 deed limited the grantee’s right to
develop as a cotenant, said the court, because Emma Radcliffe’s
reservation stated that future leases “shall require the joinder by
Grantors, their successors or assigns, in any such lease or leases.”
Id. Byrom, the court observed, did not address an express
reservation requiring joinder. Id.

The opinion’s entire discussion of Tidal’s argument against
the trespass claim based on its rights as a cotenant consists of a
single four-sentence paragraph in which the court cites no
authority. It in no way attempts to explain why the 1945 deed’s
requirement that the grantor’s joinder must be obtained for a lease
to be binding on the grantor’s reserved interest is somehow a
restriction against the grantee’s use and enjoyment of the interest
conveyed. The court’s interpretation that a future-lease clause
requiring the grantor’s joinder is to be construed to apply not only
to the grantor’s reserved interest but also to that of the grantee,
thus investing in the grantor the power to prevent development by
the cotenant grantee, warrants a much more thorough exposition
of the deed’s contents and explanation of how they demonstrate
the parties’ intention to deviate so drastically from settled
cotenancy principles.

ENFORCEMENT OF PREFERENTIAL PURCHASE RIGHT HELD

BARRED BY LIMITATIONS FOR EARLIER SALE, UPHELD FOR

LATER ONE

Tregellas v. Archer Trust No. Three, No. 07-14-00421-CV,
2016 WL 4548394 (Tex. App.—Amarillo Aug. 26, 2016, no pet.
h.), involved a 2003 deed in which members of the Cook family,
including Sharon Sue and Rodney Farber and Brenda Cook Smith
and her husband, Ed Smith, conveyed the surface estate of a half-
section of land in Hansford County, Texas to the trustees of the
Archer trusts. In addition to conveying the surface, the deed also
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granted the Archer trustees a right of first refusal to purchase
mineral interests should the grantors desire to sell, at the same
price and on the same terms and conditions as offered by a bona
fide buyer. The deed expressly provided that the grantors would
have the right to mortgage their interests without violating the
preferential right. Id. at *1.

The Farbers, without notifying the Archer trustees, sold their
mineral interest in the land to Ronald Ralph Tregellas in a mineral
deed dated March 28, 2007, filed for record on March 30, 2007.
The Archer trustees learned of the sale from a prospective oil and
gas lessee on May 4, 2011, and filed suit against Tregellas the
next day, seeking specific performance of their purchase right on
payment to Tregellas of the price paid to the Farbers. Shortly
thereafter Tregellas, having negotiated with the Smith family to
purchase their mineral interest for $20,000, proposed to the
Smiths that the transaction be structured as a $20,000 loan
secured by a deed of trust. After the transaction had closed in that
manner and the Smiths had mortgaged their mineral interest to
Tregellas to secure their promissory note for the $20,000 re-
ceived, the Smiths made no attempt to pay the note. Tregellas then
purchased the Smiths’ mineral interest at a nonjudicial foreclosure
sale in August 2012. After learning of the sale, the Archer trustees
amended their petition to claim that Tregellas had obtained the
Smiths’ minerals by subterfuge to make a voluntary sale appear
involuntary and remove it from the preferential right. After a
bench trial, the court granted specific performance to the Archer
trustees as to both sales. Id. at *2.

First considering the Farber sale, the court of appeals held the
Archer trustees’ cause of action was barred by the four-year
statute of limitations. The preferential right had been breached, so
that the cause of action accrued, at the time of the deed from the
Farbers to Tregellas on March 28, 2007, which was more than
four years before the suit was filed. Id. at *6. The discovery rule
was not available to toll the running of limitations because the
injury to the Archer trustees was not inherently undiscoverable,
particularly given that the recorded deed was available for public
inspection. Id. at *7.

The court of appeals affirmed the trial court’s judgment with
respect to the sale of the Smiths’ mineral interest, on the other
land. The evidence showed the Smiths’ willingness to sell at a
particular price and that they had never disclosed that willingness
to the Archer trustees. That failure demonstrated a breach of the
preferential right regardless of whether the Smiths’ mortgage
leading to the consequent foreclosure sale was itself a breach, the
court concluded. Id. at *9–10.

AWARD FOR BREACH OF CONTRACT AND TORTIOUS

INTERFERENCE WITH FOREIGN DRILLING VENTURE UPHELD

ON REMAND

On remand after reversal of its previous decision by the
Texas Supreme Court, the court of appeals in Carlton Energy
Group, LLC v. Phillips, No. 01-09-00997-CV, 2016 WL 4536284
(Tex. App.—Houston [1st Dist.] Aug. 30, 2016, no pet. h.),
addressed the case’s remaining issues. See Vol. XXXII, No. 2
(2015) of this Newsletter.

In Phillips v. Carlton Energy Group, LLC, 475 S.W.3d 265
(Tex. 2015), the Texas Supreme Court reversed a $66.5 million
award of damages in favor of Carlton Energy Group, LLC

(Carlton), the plaintiff, against Gene Phillips and affiliated
business entities (collectively, Phillips) that had deprived Carlton,
through breach of contract and tortious interference with contract,
of Carlton’s interest in an oil and gas venture. The amount had
been based on expert testimony of projected profits that was far
too conjectural, the supreme court determined. On remand the
court of appeals decided whether the evidence was factually
sufficient to support a lower award of damages.

In October 2000 CBM Energy Limited (CBM) secured from
the government of Bulgaria a concession to explore a large area
for coalbed methane gas. It entered into an agreement with
Carlton under which Carlton was to provide up to $8 million in
funding for the wells that would be required for the initial testing
and development of the project in exchange for up to a 48%
interest. Id. at 269–70. Carlton began efforts to attract investors
for the project and eventually offered Phillips a 10% interest in
exchange for $8.5 million, sufficient cash to pay for initial drilling
and development, which would leave Carlton with 38%. Phillips
accepted by letter agreement on August 23, 2004. Id. at 271–72.

Within a few months Phillips had met with CBM and the
Bulgarian government, convinced CBM to declare Carlton in
default under the CBM-Carlton agreement, and entered into a new
agreement with CBM to acquire 60% of the project in exchange
for $6.5 million and Phillips’s agreement to carry CBM’s
development and operating costs. Id. at 272–73. Carlton sued
Phillips in late 2006, alleging Phillips’s breach of the August 2004
contract and tortious interference with Carlton’s contract with
CBM. Id. at 274. At trial the jury returned a verdict for Carlton,
finding that Phillips had breached the agreement with Carlton and
had tortiously interfered with the Carlton-CBM contract, and
awarding actual damages of $66.5 million for the fair market
value of Carlton’s interest in the contract at the time of the breach
and tortious interference, plus $8.5 million in exemplary damages.
Id. at 275.

Although the supreme court rejected the $66.5 million award
as too speculative, it pointed out that another damage calculation
for which Carlton argued was based on an actual offer by a willing
seller: Phillips’s agreement to pay Carlton $8.5 million for a 10%
interest. By simple extrapolation, this indicated to Carlton’s
valuation expert that the entire prospect was worth $85 million
less $3 million in drilling costs for three wells required by the
concession. Id. at 281–82. The supreme court could not hold, it
said, “that the amount Phillips was willing to pay Carlton, for the
very interest at issue, [was] not some evidence to support the
verdict,” to the extent of a 38% of $82 million valuation, although
Phillips could argue on remand to the court of appeals, based on
the amounts Carlton agreed to pay CBM and that others had
expressed willingness to pay for specified interests, that “the
jury’s verdict was against the great weight and preponderance of
the evidence . . . .” Id. at 282. The court of appeals rejected that
argument on remand.

The court emphasized expert testimony that fair market value
is what a willing buyer would pay a willing seller and that
damages of $31.16 million, the amount awarded by the trial court,
could be derived from simple extrapolation of the amount Phillips
had been willing to pay for 10% of the project. Phillips, 2016 WL
4536284, at *13. Carlton’s principal expert witness had further
testified that the agreement Phillips made with CBM after
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breaching the Carlton agreement confirmed the reasonableness of
the valuation. Id. Conversely, the court pointed out, Phillips, while
attacking Carlton’s data and expert testimony, offered no evidence
of its own on the prospect’s value. Id.

OPERATOR HELD NOT ENTITLED TO DEDUCT FUEL AND

COMPRESSION COSTS IN CALCULATING GAS ROYALTY

The court in HighMount Exploration & Production LLC v.
Harrison Interests, Ltd., No. 14-15-00058-CV, 2016 WL
5853302 (Tex. App.—Houston [14th Dist.] Oct. 6, 2016, no pet.
h.) (mem. op.), in affirming the trial court’s summary judgment
for the plaintiff royalty owners against HighMount Exploration &
Production LLC (HighMount), the operator responsible for
payment for their nonparticipating royalty interest, held that
HighMount, in calculating gas royalty payments, was not entitled
under the applicable agreement to deduct gas used for fuel or the
cost of compression.

The agreement had been entered into by the royalty owners,
the Harrisons, and a prior operator in conjunction with the 1990
property sale in which the Harrisons had reserved their royalty
interest. With respect to fuel gas, the agreement provided, in
section 4(e), that the owners were to “receive their royalty share
of the gross proceeds for gas used or utilized on or off the Subject
Interests, such as gas used for fuel.” Id. at *2. Despite this
seemingly clear provision for royalty to be payable on gas used
for fuel, HighMount argued to the contrary, principally asserting
that there were no “gross proceeds” derived from gas used as fuel
and that the agreement’s provisions for royalty to be paid on
residue gas after separation or processing, with the royalty to bear
its share of plant processing, demonstrated the parties’ intent that
royalty need not be paid on fuel gas. Id.

The court disagreed. The agreement contained a definition of
gross proceeds, it pointed out, that expressly included not only
sales proceeds but economic benefit in whatever form received or
accruing to the producer. Id. at *5. And the parties’ agreement
that royalties were payable on residue gas under certain circum-
stances did not show that they could not or did not agree in
section 4(e) that the producer must pay royalty on gas used for
fuel. Id. Although provisions other than section 4(e) contained a
cost-sharing scheme, the court found no express language stating
the intent for the parties to share post-production costs in all
instances. Id. at *6.

Turning to HighMount’s argument that it should be entitled
to deduct the cost of gas compression, the court observed that
under section 7(b) of the agreement, the producer could deduct
only specifically defined “marketing costs.” Id. at *6–7. Those
included costs or charges attributable to property installed
downstream of a “central facility,” defined as

the final set of heaters, separators, meters and tanks that
are operated as a unit and into which production from
more than one oil or gas well on the Subject Interests is
gathered for final treating and measurement prior to
delivery to a gas transmission line owned or operated by
a principal purchaser of gas in the Permian Basin.

Id. at *7. The question, then, was whether or not HighMount’s
compressors for which it sought to deduct costs were downstream
of such a central facility.

The Harrisons’ summary judgment evidence included the
affidavit of their engineer familiar with the property. He testified
that the compressors at issue were part of the central facility at
which they were located and that once gas left the compressors,
it went through other vessels and equipment at the same facility
where it was further treated before flowing to sale. Id. at *7–8.
This evidence, according to the court, proved that the compressors
were not downstream from a central facility. Id. at *8. In contrast,
HighMount offered only a two-page memorandum that was solely
an attorney’s legal opinion that was incompetent to raise a fact
issue, and a diagram of the central facility that HighMount failed
to properly authenticate. Id. at *9–10.

LEASE CONSTRUED TO BE MAINTAINED AS TO ALL ACREAGE

BY 180-DAY CONTINUOUS DEVELOPMENT

The court in Mayo Foundation for Medical Education &
Research v. Courson Oil & Gas, Inc., No. 07-16-00022-CV, 2016
WL 5874962 (Tex. App.—Amarillo Oct. 7, 2016, no pet. h.),
construed an oil and gas lease executed in 1994 by the predeces-
sor to the interest of the Mayo Foundation for Medical Education
and Research (Mayo Foundation), covering some 35,000 acres in
Roberts County, Texas. The Mayo Foundation appealed the trial
court’s summary judgment for Courson Oil & Gas, Inc.
(Courson), the owner of 40% of the leasehold.

The dispute involved the lease’s unusual habendum clause
and its provisions for continuous development and retained
acreage after the primary term. The habendum clause, instead of
providing for a term of a fixed period and as long thereafter as oil
or gas is produced, stated that after the primary term the lease
would continue “so long thereafter as this lease is maintained in
force and effect.” Id. at *2. In a paragraph 5 that included several
subsections, the lease first provided that it would continue in force
and effect after the primary term for so long as the lessee drilled
a well each 180 days and that the lessee could “bank time” by
drilling more often. Id. In paragraph 5(g) it then provided that the
lessee could designate production units of a specified area around
each well and that the lease would remain in force as to each such
unit “so long as oil or gas is produced from such unit in paying
quantities” or “additional drilling or reworking operations are
conducted” without more than a 60-day hiatus. Id.

The Mayo Foundation contended that the intention of the
lease was to bifurcate the way developed and undeveloped land is
treated immediately upon the expiration of the primary term. Id.
at *3. The lessee must designate production units for each well, it
maintained, and in order to hold the developed land within each
unit it must resume production or commence additional drilling or
reworking within 60 days after any cessation. Id. The provision
for perpetuation of the lease term by drilling a well every 180
days, according to the Mayo Foundation theory, applied only to
undeveloped land not within a designated production unit. Id.

The court agreed instead with Courson and the trial court that
the 180-day continuous development provision and the provision
for perpetuation of developed production units applied sequen-
tially to all of the land covered by the lease. The lease provided it
would remain effective so long as drilling continued, without an
express limitation to undeveloped land. Moreover, the court
pointed out, paragraph 5(e) called for the developed production
units to be designated after the termination of the lease as to land
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outside such units, i.e., after cessation of continuous drilling and
the lapse of any banked time. Id. The effect of the lease’s
provisions, the court held, was that after the primary term the
lessee maintains the entire lease by drilling a well every 180 days
or possessing credit for banked time. Only after this secondary
period must the lessee designate production units, which are
then separately maintained by production or operations on each.
Id. at *4.

MINERAL DEED CONSTRUED AS QUITCLAIM DEPRIVING

GRANTEE OF BONA FIDE PURCHASER STATUS

Jackson v. Wildflower Production Co., No. 07-15-00070-CV,
2016 WL 6024387 (Tex. App.—Amarillo Oct. 13, 2016, no pet.
h.), illustrates a pitfall that is often overlooked even by experi-
enced title examiners: reliance on a deed made—or that might be
construed to have been made—in quitclaim form.

By deed from her parents, Jane Fuller Jackson owned an
undivided one-twelfth mineral interest in 277.26 acres of land in
Wheeler County, Texas. She and other family members executed
deeds of trust in which they mortgaged their interests in the land
to the First National Bank at Lubbock. When the mortgagors
defaulted on the indebtedness, the property was sold at a trustee’s
sale to FBGA Financial Services, Inc. (FBGA), an affiliate of the
mortgagee bank. After the foreclosure sale FBGA executed a
quitclaim deed dated November 23, 1993, conveying Jackson’s
mineral interest to Leete Jackson III, her husband. That instrument
was recorded on December 3, 1993. Id. at *2–3.

After having executed the quitclaim deed to Leete Jackson
III, but before it was recorded, FBGA executed a “Mineral Deed
Without Warranty” to Wildflower Production Co. (Wildflower)
on November 30, 1993, which provided as follows:

FBGA Services, Inc., . . . does hereby grant, bargain,
sell, convey, transfer, assign and deliver unto [Wild-
flower] . . . a portion of the Grantor’s right, title, interest,
estate, and every claim and demand, both at law and in
equity, in and to that part of the oil, gas and other
minerals in and under and that may be produced from
[the 277.26 acres, among other land] . . . , being that
interest previously owned by [the mortgagors, including
Jackson] . . . . 

Id. at *3. Jackson succeeded to the interest conveyed to Leete
Jackson III upon his death, and from 2002 until 2011 she received
royalty payments on production attributable to her mineral
interest. After a new well was drilled in 2010, a title examiner
called attention to the fact that Jackson’s mineral interest had
purportedly been conveyed to two different grantees in 1993. Id.
Wildflower filed suit and, after a bench trial, obtained a judgment
that it acquired superior title to that of Jackson, having paid value
without actual or constructive notice of the deed to Leete Jackson
III. Id. at *4.

The court of appeals reversed the trial court and rendered
judgment for Jackson, citing the Texas rule, contrary to that
prevailing almost everywhere else, that a grantee under a quit-
claim deed is not entitled to the status of a bona fide purchaser for
value without notice of an unrecorded interest or claim. Id. at *7.
In doing so it construed the Wildflower deed to be a quitclaim,
conveying only the right, title, and interest of the grantor instead
of the land itself or a particular interest, notwithstanding wording

that seems capable of leading to a different conclusion. Id. at *10.
The court specifically distinguished Bryan v. Thomas, 365
S.W.2d 628 (Tex. 1963), in which the court held that “a deed
which purports to convey all of the grantor’s undivided interest in
a particular tract of land, if otherwise entitled, will be accorded
the protection of a bona fide purchaser,” largely on the basis that
the deed there construed contained a warranty of title, albeit one
that presumably was rendered unenforceable by the deed’s
granting language. Jackson, 2016 WL 6024387, at *8 (emphasis
omitted) (quoting Bryan, 365 S.W.2d at 630).

Given that very many oil and gas conveyances are now
drafted to convey only the grantor’s “right, title, and interest” in
land or in oil and gas leases or other interests, attorneys and land
professionals should be aware of the uncertainty of the protection
of the recording statutes for the grantee under such an instrument.

ROYALTY RESERVATION CONSTRUED AS FIXED INTEREST IN

PRODUCTION

In Laborde Properties, L.P. v. U.S. Shale Energy II, LLC,
No. 04-16-00168-CV, 2016 WL 5922404 (Tex. App.—San
Antonio Oct. 12, 2016, no pet. h.) (mem. op.), the court construed
a 1951 deed from J.E. Bryan and Minnie H. Bryan to S.E. Crews,
conveying a tract of land in Karnes County, Texas, to have
reserved to the grantors a royalty interest consisting of a fixed
one-sixteenth of total production, not a “floating” one-half of the
royalty provided for in a subsequent lease.

The interest reserved, according to the deed, was the follow-
ing interest: “an undivided one-half (1/2) interest in and to the Oil
Royalty, Gas Royalty and Royalty in other Minerals in and under
or that may be produced or mined from the above described
premises, the same being equal to one-sixteenth (1/16) of the
production.” Id. at *1. The property became subject to an oil and
gas lease providing for a 20% royalty to the lessor. When a
producing well was completed under that lease, a dispute arose
between U.S. Shale Energy II, LLC (U.S. Shale) and the Bryan
heirs, successors to the grantors’ interest, and Laborde Properties,
L.P. (Laborde), successor to the grantee’s interest. Id. U.S. Shale
and the Bryans contended they were entitled under the deed to
one-half of the current 20% royalty, or 10% of total production;
Laborde maintained that the U.S. Shale and Bryan interest in
production to be deducted from Laborde’s interest was only one-
sixteenth of production. Id. at *2. U.S. Shale and the Bryans filed
suit for a declaratory judgment and secured a summary judgment
in favor of their construction. Id.

The court of appeals reversed and rendered judgment in favor
of Laborde that the reserved royalty interest was a fixed royalty of
one-sixteenth of production rather than a floating one-half of any
royalty. It acknowledged that the “one-half (1/2) interest in and to
the Oil Royalty” wording was indicative of a floating interest but
observed that “the same being equal to one-sixteenth (1/16) of the
production” denoted a fixed interest. Id. at *10. Considering all of
the deed’s provisions holistically, however, attempting to harmo-
nize and give effect to all of its contents, the court discerned that
a fixed royalty was intended. To construe the reservation as a
floating royalty would, in the court’s view, in the absence of any
language in the deed indicating a contrary intention, require it to
ignore the phrase “the same being equal to one-sixteenth (1/16) of
the production.” Id. at *9. Other cases in which such fixed-royalty
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wording was present but a deed was nevertheless construed to
have reserved a floating royalty, the court explained, relied on
other provisions within the deed indicating the parties’ intention.
Id. at *8. Here the court found no such indicative wording.
Instead, “the same being equal to one-sixteenth (1/16) of the
production” qualified, modified, or clarified the preceding
undivided one-half language, it said, showing an intention to
reserve a fixed interest. Id. at *10. “If the parties had intended to
reserve a floating interest,” according to the court, “the deed
would not have included the phrase ‘of the production.’” Id.

DEED CONSTRUED TO HAVE CONVEYED “FLOATING” ONE-
HALF OF ROYALTY, NOT FIXED ONE-SIXTEENTH OF

PRODUCTION OR ONE-SIXTEENTH OF ROYALTY

The court in Greer v. Shook, No. 08-15-00040-CV, 2016 WL
6092963 (Tex. App.—El Paso Oct. 19, 2016, no pet. h.), con-
strued a 1927 deed from Lynn Eddins to John Borden pertaining
to 3,200 acres of land in Reeves County, Texas that was at the
time of the deed subject to an oil and gas lease providing for
payment of one-eighth royalty to the lessor. Affirming the trial
court’s summary judgment, the court declared the deed to have
unambiguously conveyed one-half of the royalty on production
reserved under any oil and gas lease so that the successors to the
grantee’s interest were entitled to one-half of the one-fourth
royalty payable under current leases.

The Eddins-Borden deed, in its granting clause, first con-
veyed an interest described as “an undivided one-sixteenth (1/16)
interest in and to all of the oil, gas and other minerals in and
under, and that [which] may be produced” from the land, id. at *1
(alteration in original), “[t]ogether with the right of ingress and
egress at all times for the purpose of mining, drilling, and
exploring said land for oil, gas and other minerals, and removing
the same therefrom,” id. Subsequent clauses of the deed, in
addition to providing that it was not necessary for the grantee to
join in future leases, making the conveyed interest “nonparticipat-
ing,” provided as follows:

4. Be it expressly understood between the parties that
the vendor is the owner of all of the royalty and that
the grantee is purchasing one half (1/2) of the
royalty [] one half (1/2) of the minerals, produced in
and from wells or other operations situated on the
specific tract of land described in this instrument.

5. [S]aid land being now under an oil and gas lease
executed in favor of John Ross, it is understood and
agreed that this sale is made subject to the terms of
said lease, but covers and includes one half (1/2) of
all of the oil royalty, and gas rental or royalty due
and to be paid under the terms of said lease.

6. It is understood and agreed that none of the money
rentals which may be paid to extend the term within
which a well may be begun under the terms of said
lease is to be paid to the said Grantee and in [the]
event that the above described lease for any reason
becomes cancelled or forfeited, then and in that
event an undivided one sixteenth (1/16) of the lease
interest and all future rentals on said land for oil,
gas and other mineral privileges shall be owned by
said Grantee, he owning one sixteenth of all oil, gas

and other minerals in and under said lands, together
with no interest in all future rents.

Id. (alterations in original).

Emphasizing that deeds must be construed by giving effect to
all of their provisions, harmonizing those that appear to conflict
if possible, the court rejected the argument made by the succes-
sors to the grantor’s interest that the interest the deed conveyed in
future leases should be considered as separate and different from
the interest it conveyed during the existence of the lease that was
in effect in 1927, while also rejecting the argument made by the
successors to the grantee’s interest that the interest was wholly
royalty in character, not a mineral interest. It concluded Eddins,
the grantor, had used the fraction one-sixteenth where it appeared
in the deed as shorthand for expressing that he intended to convey
one-half of what he believed was his remaining one-eighth
mineral interest in the land, a manifestation of the “estate miscon-
ception” doctrine. Id. at *13. This interpretation harmonized the
inconsistent fractions, the court pointed out, and was consistent
with the grantor’s apparent intent, it found, since there was
nothing in the deed to indicate that he may have intended to
convey one-half of his one-eighth royalty under the current lease
but a radically reduced one-sixteenth of the royalty under future
leases. Id. at *14. The estate the deed conveyed, the court held,
consisted of a permanent one-half mineral interest, both before
and after the expiration of the oil and gas lease in effect at the
time, which included a corresponding one-half floating interest in
the royalty under both the existing and future leases. Id.

This case vividly illustrates the pronounced reluctance of
Texas courts ever to find ambiguity in mineral and royalty
conveyances and reservations. The court’s interpretation of the
deed here is convincing, but whether it is really the only reason-
able one seems open to question.

OIL AND GAS LEASE OWNER’S RESPONSIBILITY TO

SUBCONTRACTOR HELD NOT SUBJECT TO STATUTORY

LIMITS

Shell Western E & P, Inc. v. Pel-State Bulk Plant, LLC, No.
04-15-00750-CV, 2016 WL 6247007 (Tex. App.—San Antonio
Oct. 26, 2016, no pet. h.), decided the extent of the liability of
Shell Western E & P, Inc. (Shell), the owner of an oil and gas
lease on the 106,000-acre Piloncillo Ranch in South Texas, to Pel-
State Bulk Plant, LLC (Pel-State), a subcontractor engaged by
Green Field, a general contractor hired by Shell to perform
hydraulic fracturing in wells drilled on the lease.

In June 2013 Pel-State sent Shell a notice informing it that
Green Field was not paying Pel-State for its services in providing
bulk fuel, fuel equipment, and other services performed for Green
Field on the Piloncillo Ranch. It then filed an affidavit in the
county records, and it was undisputed that Pel-State had thus
taken the steps necessary to perfect a lien against Shell’s leasehold
under chapter 56 of the Texas Property Code. What was in
dispute, after Green Field filed for bankruptcy protection and Pel-
State remained unpaid for nearly all of the $3.2 million Green
Field owed it, was the amount for which Shell was obligated.
Id. at *1.

Under the Texas Property Code mineral subcontractors
generally may enforce a lien against an oil and gas leasehold after
giving the owner notice of their claims and filing an affidavit. At
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issue here were two limitations on the amount such a lien secures.
“First, ‘[a]n owner of land or a leasehold owner may not be
subjected to liability . . . greater than the amount agreed to be paid
in the contract for furnishing material or performing labor.’” Id.
at *2 (alteration in original) (quoting Tex. Prop. Code Ann.
§ 56.006). “Second, the property owner is ‘not liable to the
subcontractor for more than the amount that the owner owes the
original contractor when the notice is received.’” Id. (quoting Tex.
Prop. Code Ann. § 56.043). The purpose of these provisions, the
court explained, is so that the owner of the mineral property
cannot be liable to a subcontractor for more than the owner owes
its general contractor at the time the subcontractor serves notice
of its claim. Id.

Shell owed Green Field about $11 million for work on the
Piloncillo Ranch at the time it received Pel-State’s notice, both for
wells for which Pel-State had provided services to Green Field
and for many other wells for which it had not. Of the 11 wells in
which Pel-State was involved, Shell had paid Green Field
everything it owed on most of them, leaving a balance of only
$713,700.40 payable for the remaining wells. Id. at *3. Each well
was fractured under a separate contract between Shell and Green
Field, according to Shell, so that its liability to Pel-State was
limited to the $713,700.40 that was unpaid for the wells on which
Pel-State had worked at the time of Pel-State’s notice to Shell. Id.
The court disagreed and affirmed the trial court’s summary
judgment granted to Pel-State for the full $3.2 million it claimed.

Shell’s and Green Field’s relationship was governed by a
master services agreement executed in September 2011, a
“Contract for High Pressure Fracturing Services” referred to by
the court as the “fracking agreement.” Id. at *1. Under the
fracking agreement Shell would order Green Field’s services well-
by-well according to a completion program and authorization for
expenditure number provided by Shell for each well, and Green
Field would generate a field ticket and invoice upon completion
of each fracturing stage in a particular well. Id. at *3. These field
tickets and invoices, Shell contended, “‘completed’ a separate and
independent contract for each well,” id.; “the fracking agreement
was nothing more than ‘an agreement to agree’ on future work,”
id. at *4.

The court held, to the contrary, that Shell and Green Field
had a single contract, represented by the fracking agreement, so
that Shell was liable to Green Field’s subcontractor Pel-State up
to the amount owed at the time of the subcontractor’s notice for
all wells on the ranch, whether Pel-State was involved in those
wells or not. Id. at *4–5. “Nowhere [did] the fracking agreement
state that each well [was] a separate contract,” the court pointed
out, “nor [did] it state that each work order or field ticket [was] a
separate and independent contract.” Id. at *4. Even if Shell and
Green Field had entered into multiple contracts, the court went on,
Shell would not have been relieved of liability for the full amount
under section 56.006, because “[a]ll material or services that a
person furnishes for the same land, leasehold interest, oil or gas
pipeline, or oil or gas pipeline right-of-way are considered to be
furnished under a single contract unless more than six months
elapse between the dates the material or services are furnished.”
Id. at *5 (alteration in original) (quoting Tex. Prop. Code Ann.
§ 56.005(b)). “[T]he word ‘contract’ does not appear in section
56.043,” the court remarked in rejecting Shell’s contention that its
liability must be measured well-by-well under that statutory

provision. Id. at *6. “Shell’s argument that the trial court was
required to consider the status of the invoices on individual wells
[was] not supported by the plain language of the statute,” it
concluded. Id.

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

EQC VOTES TO ALLOW FIRST MAJOR NEW COAL MINE IN

DECADES

In Vol. XXXIII, No. 1 (2016) of this Newsletter, Ramaco
LLC (Ramaco) was reported to be moving forward with the
permitting of a new coal mine in the Powder River Basin north of
Sheridan, Wyoming, amidst a downturn in the coal industry. The
permitting process for Ramaco’s Brook Mine, however, was
stalled by objections from two surface owners. In late September
2016, Ramaco resolved its differences with one surface owner,
while the Wyoming Environmental Quality Council (EQC) de-
termined the other objection from a neighboring mine operator,
Big Horn Coal Company (Big Horn), was not justified because
Big Horn’s operations would not be substantially prohibited. See
Mead Gruver, “Wyoming’s 1st Major Coal Mine in Decades
Clears Council,” Assoc. Press (Sept. 28, 2016). The Brook Mine
is Wyoming’s first major coal mine in decades to proceed. Id.
Although the Wyoming Department of Environmental Quality still
needs to complete a technical review of the project and issue a 30-
day notice before issuing the required mine permit, Ramaco
appears ready to begin development of the mine by early 2017.
See In re Brook Mine Application, Docket No. 16-1601 (EQC
filed Mar. 16, 2016).

C A N A D A  —  O I L  &  G A S

S C O T T  B O W E R

R U S S E L L  K R U G E R

B R O N W H Y N  S I M M O N S

P A T R I C K  K E O G H

—  R E P O R T E R S  —

WHOLE AGREEMENT CLAUSE EXCLUDES INNOCENT AND

NEGLIGENT MISREPRESENTATIONS

Overview

In Houle v Knelsen Sand & Gravel Ltd., 2016 ABCA 247,
the Court of Appeal of Alberta held that a properly worded whole
agreement clause can effectively exclude liability for negligent
and innocent misrepresentations. Parties entering into agreements
in Alberta, especially those agreements where the accuracy of pre-
contractual statements informs the decision to enter into the
contract, should be reminded of the effect of a whole agreement
clause.

Background

In Houle, the appellants, Charles and Ernie Houle, obtained
a written assessment estimating that the plot of land in which they
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held rights contained approximately 500,000 tonnes of gravel.
During subsequent negotiations, the assessment data was provided
to the respondent, Knelsen Sand and Gravel Ltd. (Knelsen), who
reached a similar conclusion. On that basis, Knelsen agreed to pay
the Houles $800,000 for their gravel rights in the plot. At the
Houles’ request, the agreement included the following “whole
agreement” clause: “[Knelsen] acknowledges that he has in-
spected the property and that he is purchasing the property as is
and that there is no representation, warranty, collateral agreement
or condition affecting the property or this offer other than as
expressed herein in writing.” Id. para. 4.

Knelsen soon discovered that the land contained only 74,000
tonnes of economically extractable gravel, and failed to make its
final payment to the Houles under the contract. The Houles sued
in order to obtain payment. Id. para. 5. Knelsen responded with a
counterclaim for breach of an implied term of the contract, and for
both negligent and innocent misrepresentation. Id. para. 6.

Trial Decision

Ruling in Knelsen’s favour, the trial judge held that the initial
assessment data was a representation of fact regarding the volume
of gravel such that the Houles had made an innocent misrepresen-
tation that was not protected by the whole agreement clause. Id.
para. 10. As a result, the court restored the parties to their pre-
contractual positions by rescinding the agreement and ordering a
refund on the balance paid. Id. para. 11.

Alberta Court of Appeal Decision

The court of appeal reversed the trial court’s decision,
holding that Knelsen was not entitled to rescission on the basis of
an innocent misrepresentation. Id. para. 26. In its decision, the
court identified a number of errors in the trial judgment. First, the
court noted an inconsistency in the trial judgment: the trial judge
found that there was no implied covenant that the land contained
a specific amount of gravel, but still awarded a remedy reflecting
such a covenant. Id. para. 14. Second, the court ruled that the trial
judge’s decision to reject the claim of negligent misrepresentation,
but provide relief for an innocent misrepresentation, was contrary
to the established principle that “relief cannot be provided for an
innocent misrepresentation which is inconsistent with the express
covenants in the contract.” Id. para. 15.

Next, the court disputed the notion that the assessment data
amounted to a factual representation. Drawing a distinction be-
tween an orchard of visible trees that is easily verifiable, and
minerals hidden beneath the ground that cannot be seen, the court
found that the data provided to Knelsen could have been classified
only as an opinion. Id. para. 17. At no point did the Houles know
or represent that these quantities of gravel were in fact present,
and it would have been unreasonable for Knelsen to have assumed
the same. Id.

The court then turned to its primary issue with the trial
judgment: the interpretation and application of the whole agree-
ment clause. Whole agreement clauses are included to help define
the scope of an agreement and to add certainty to the allocation of
risk between the parties. Id. para. 19. As the court noted, they are
a common and legitimate provision present in most commercial
contracts in Canada. Id. As with any clause in an agreement, “[a]
whole agreement clause . . . must be interpreted in accordance
with the intentions of the parties as reflected in the words used

in their ordinary and grammatical meaning, consistent with the
surrounding circumstances known to the parties at the time of
formation of the contract.” Id. para. 23 (citation omitted).

Looking to the circumstances of the contract in question and
the language of the whole agreement clause, the court concluded
that the clause was inserted to ensure that each party’s obligations
would be defined by “the written terms of the contract,” and not
negotiations, representations, or discussions that were not reduced
to writing. Id. By including the whole agreement clause, Knelsen
and the Houles confirmed that no prior representations, innocent
or otherwise, would affect the contract. Properly applied, the
clause defeated the claim. Id. para. 18. As a result, the trial judg-
ment was set aside and the Houles’ appeal was allowed.

Implications

Houle confirms that a properly worded whole agreement
clause can effectively exclude liability for negligent and innocent
misrepresentations. This is particularly significant for parties
wishing to assign risk over pre-contractual uncertainties, such as
those related to the amount or quality of a mineral deposit. A
party entering into a contract relying on a pre-contractual repre-
sentation should be wary of a whole agreement clause, and make
any significant representations express covenants within the
contract. Conversely, for parties wishing to limit their liability and
ensure that prior representations do not affect an agreement, this
decision confirms that a whole agreement clause is an effective
tool for bringing certainty to an agreement.

S H A R O N  S I N G H

J E N N I F E R  L .  A S Q U I N

M I C H A E L  A .  B A R R E T T

—  R E P O R T E R S  —

IMPLICATIONS OF BRITISH COLUMBIA’S CLIMATE

LEADERSHIP PLAN ON THE ENERGY INDUSTRY

Introduction

On August 16, 2016, the Province of British Columbia (B.C.)
released its Climate Leadership Plan. See Gov’t of B.C., “Climate
Leadership Plan” (2016) (New Plan). The New Plan is intended
to build upon B.C.’s 2008 Climate Action Plan, see Gov’t of B.C.,
“Climate Action Plan” (2008) (Original Plan), and bring B.C.
closer to its greenhouse gas (GHG) emissions reduction goals.
As with similar climate frameworks being introduced in other
Canadian jurisdictions, B.C.’s environmental standards have im-
portant implications for the natural resources sector and for
commercial activity more broadly.

Background

In 2008, B.C. introduced the Original Plan. The Original Plan
noted legislation passed in 2007 that set a 33% GHG emissions
reduction target from 2007 levels by 2020 and an 80% reduction
by 2050. See Greenhouse Gas Reduction Targets Act, S.B.C.
2007, c. 42, s. 2(1). The Original Plan achieved initial success, as
B.C. met its interim goal and reduced emissions levels by 6%
from 2007 levels by 2012. See New Plan at 12. Since 2012,
however, B.C.’s progress has stalled and emissions levels have
remained relatively unchanged. Id.
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Overview of the New Plan

In response to this stagnation, B.C. adjusted its environmental
framework by introducing the New Plan. This involved a shift in
temporal focus from the 2020 goal towards the longer-term 2050
goal. Id. at 4. The New Plan will be operationalized through 21
“action items,” centered on sectors such as natural gas, utilities,
transportation, and infrastructure. See id. at 5–6. This report will
address the aspects of the New Plan that are most relevant to the
energy industry.

Reaffirmation of the $30 per Tonne Carbon Tax. Under the
New Plan, carbon will continue to be taxed at $30 per tonne of
CO2 equivalent emissions. Despite calls by some to increase the
carbon tax, the B.C. government reaffirmed its commitment to the
$30 levy, citing concerns over affordability and job creation;
however, B.C. has indicated that it will consider raising the tax as
other jurisdictions continue to introduce carbon pricing. Id. at 2.
Under the New Plan the carbon tax will remain revenue neutral,
with the proceeds of taxation being returned to taxpayers through
income and corporate tax cuts. Id. at 3.

Limiting Emissions in the Natural Gas Sector. A key aspect
of the New Plan is developing the natural gas industry in an
environmentally sustainable manner. Natural gas is an increas-
ingly important aspect of B.C.’s natural resource profile and
currently accounts for 18% of its total emissions. Id. at 15. Of
these emissions, nearly 40% come from non-combustion sources
such as venting and leaks. Id. Therefore, the New Plan includes a
three-stage methane emissions reduction strategy. First, non-
combustion emissions produced by extraction and processing
infrastructure built before 2015 must be reduced by 45% before
2025. Id. Second, incentives will be introduced to promote the
construction of new, lower emission infrastructure and the
retrofitting of existing infrastructure. Id. at 16. Third, standards
will be established to guide the future development of the natural
gas sector, including mandatory leak detection and repair proto-
cols. Id. In addition, the New Plan envisions the development of
regulations to enhance carbon capture and storage. Id. at 17.

Addressing Electricity and Gas Utilities. B.C.’s industrial
sector represents a significant component of its economic activity.
Industrial production is traditionally energy intensive, repre-
senting 18% of B.C.’s total emissions. Id. at 28. In an effort to
reduce industrial emissions, the New Plan targets both supply and
demand. On the supply side, the New Plan mandates that B.C.’s
electricity must be 100% clean or renewable by 2025, except in
areas where demonstrated reliability or cost concerns make doing
so impractical. Id. On the demand side, the New Plan includes
initiatives to improve the public’s energy awareness and provide
incentives for consumers to increase their energy efficiency.
Id. The New Plan also contemplates introducing incentives to
promote the adoption of efficient gas equipment and enhanced
standards for gas fired boilers. Id. at 32.

Reducing Emissions in the Transportation Sector. B.C.’s
transportation sector is its single largest source of GHG emissions.
Id. at 18. The New Plan attempts to reduce this sector’s emissions
in two significant ways. First, B.C.’s Low Carbon Fuel Standard
is modified to reduce the carbon intensity of transportation fuels
by 15% by 2030, relative to 2010 emissions. The current standard
calls for a 10% reduction relative to 2010 emissions by 2020. Id.
at 19. Second, the New Plan calls for renewing and expanding

B.C.’s Clean Energy Vehicle Program, which incentivizes con-
sumers to purchase zero emission vehicles and recycle older, less-
efficient vehicles. Id. at 20. These two strategies will be com-
plemented by a 10-year urban planning program to develop
infrastructure that reduces congestion, improves rapid transit, and
shifts public transit to low carbon fuels. Id. at 18.

Comparison to Other Jurisdictions

Christy Clark, the Premier of B.C., described the New Plan
as an evolving document. Id. at 2–4. That is, the New Plan is
designed to adapt as jurisdictions across Canada implement
similar standards. Id. at 4. At the provincial level, three other
provinces have passed laws or implemented regulations regarding
carbon pricing. First, amendments to Alberta’s Climate Change
and Emissions Management Act, S.A. 2003, c. C-16.7, will come
into force on January 1, 2017, establishing a $20 per tonne carbon
tax which will transition to a $30 per tonne levy in 2018. See
Climate Leadership Act, S.A. 2016, c. C-16.9. Second, Ontario’s
Climate Change Mitigation and Low-Carbon Economy Act, S.O.
2016, c. 7, will target GHG emitting entities, requiring them to
aggregate a combination of allowances, offset credits, and early
action credits equal to their emissions. Finally, Québec has oper-
ated a provincial cap and trade carbon market since 2013. See
Regulation Respecting a Cap-and-Trade System for Greenhouse
Gas Emission Allowances, CQLR c. Q-2, r. 46.1.

The number of provincial carbon pricing regimes is set to
increase following the Canadian government’s recent commit-
ments to climate change mitigation. In May 2015 the federal
government announced a 30% GHG emissions reduction target
from 2005 levels by 2030. See News Release, Gov’t of Can.,
“Government of Canada Announces 2030 Emissions Target”
(May 15, 2015). Subsequently, on October 3, 2016, Prime Min-
ister Justin Trudeau announced that the provinces will be re-
quired to adopt a carbon pricing mechanism by 2018, or the
federal scheme will be imposed on them. See News Release,
Justin Trudeau, Prime Minister of Can., “Prime Minister Trudeau
Delivers a Speech on Pricing Carbon Pollution” (Oct. 3, 2016).
The proposed carbon price is expected to begin at a minimum of
$10 per tonne in 2018 and rise by $10 per year to $50 per tonne
in 2022. Id. Further details on the Prime Minister’s announcement
are expected in the coming months, as are the various means
through which the provinces will either adapt their current carbon
tax regimes or implement new policies.

Implications of the New Plan

Under the New Plan, B.C. seeks to preserve its position as a
leader in climate change mitigation, while maintaining a strong
economy. According to the New Plan, B.C.’s GDP growth rate
demonstrates that it “has the ability to continue growing [its]
economy and creating jobs, without a proportional increase in
GHG emissions.” New Plan at 13. Nevertheless, regulating
resource extraction, altering transportation patterns, and tran-
sitioning to a low carbon economy necessarily involves creative
destruction. As a result, B.C.’s economy will experience a period
of adjustment and some growing pains. Energy-intensive, trade-
oriented industries will face adversity when competing with
jurisdictions with weaker climate policies. This is especially the
case for industries such as refining, cement production, and
liquefied natural gas. Given that the New Plan will not increase
the carbon tax or impose an emissions target, it is not expected
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that the New Plan will substantially alter the economic outlook for
B.C.’s energy industry. Ultimately, with the New Plan set to be
updated over the course of this year, and every five years going

 forward, we expect to see revisions as neighboring jurisdictions
introduce their own emissions frameworks, and industries adapt
to a new reality.
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N O R A  R .  P I N C U S

—  R E P O R T E R  —

OSMRE STREAM PROTECTION RULE AND SEC PAYMENT

DISCLOSURE RULES STRUCK DOWN UNDER CONGRESSIONAL

REVIEW ACT

The Congressional Review Act (CRA), 5 U.S.C. §§ 801–808,
was enacted in 1996 and allows Congress to review, and overrule
by a simple majority, with the President’s signature, new federal
regulations enacted within the immediately preceding 60 legisla-
tive days. If a joint resolution is passed by both Houses and signed
by the President, the relevant agency is prohibited from enacting
any substantially similar regulation unless it receives approval to
do so by Congress. Two rules relevant to natural resources and
environmental law have now been rejected under the CRA and
others may soon join them.

The Stream Protection Rule was finalized by the Office of
Surface Mining Reclamation and Enforcement (OSMRE) in
December 2016. See Stream Protection Rule, 81 Fed. Reg. 93,066
(Dec. 20, 2016). It would have added new restrictions to coal
development by requiring companies to monitor and test the
quality of any waterways that could be affected before, during, or
after mining operations, and by assuring that the hydrological

continued on page 2
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—  R E P O R T E R S  —

COURT REQUIRES BLM TO TAKE ACTION IMMEDIATELY ON

UTAH APDS

On December 30, 2016, the U.S. District Court for the
District of Utah found that Bureau of Land Management (BLM)
action on 10 applications for permit to drill (APD) submitted by
EnerVest, Ltd. (EnerVest) was “long overdue” and ordered BLM
to take action immediately. EnerVest, Ltd. v. Jewell, No. 2:16-cv-
01256, 2016 WL 7496116, at *3 (D. Utah Dec. 30, 2016).
EnerVest had submitted its APDs in September 2016. Through
the Mineral Leasing Act (MLA), 30 U.S.C. §§ 181–287, Congress
set mandatory deadlines for processing APDs. Those deadlines
require BLM to respond to a submitted APD within 10 days to
inform the operator whether the APD is complete, and if not, what
additional information is necessary for the APD to be deemed
complete. See 30 U.S.C. § 226(p)(1). If an APD is complete, then
the MLA requires BLM to, within 30 days, either issue the permit,
or defer a decision on the APD and provide notice to the operator
specifying any steps the operator must take for the permit to
be issued, and any actions that BLM must take to comply with

continued on page 4

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N  A N D  T A R N  U D A L L

—  R E P O R T E R S  —

TENTH CIRCUIT PERMITS A CERCLA CONTRIBUTION

CLAIM TO PROCEED DESPITE AN EARLIER SETTLEMENT IN

BANKRUPTCY

On January 3, 2017, the U.S. Court of Appeals for the Tenth
Circuit held in Asarco, LLC v. Noranda Mining, Inc., 844 F.3d
1201 (10th Cir. 2017), that Asarco, LLC’s (Asarco) contribution
claim under section 113(f) of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA),
42 U.S.C. § 9613(f), could proceed against Noranda Mining, Inc.
(Noranda) despite Asarco’s earlier settlement in a bankruptcy
proceeding.

Asarco is a mining, smelting, and refining company, and it
filed for Chapter 11 bankruptcy in 2005. During the bankruptcy,

approximately $6.5 billion in environmental claims were brought
against Asarco. The U.S. Bankruptcy Court for the Southern
District of Texas approved a comprehensive settlement under
which Asarco agreed to pay approximately $1.8 billion to resolve
claims at 52 sites, including $7.4 million to clean up contamina-
tion at the Lower Silver Creek/Richardson Flat Site in northern
Utah. In 2013, the reorganized Asarco brought a contribution
claim pursuant to CERCLA § 113(f) against Noranda, a non-
settling potentially responsible party (PRP) at the site. It alleged
that the $8.7 million it paid—the original $7.4 million plus $1.3
million in interest—was more than its fair share of the remediation
costs at the site, and that Noranda should contribute its share.

continued on page 4
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integrity of streams impacted by mining was protected. A Senate 
resolution to reverse the Stream Protection Rule was introduced 
by Senate Majority Leader Mitch McConnell (R-Ky.). See S.J. 
Res. 10, 115th Cong. (2017). There were several House resolu-
tions introduced to reverse the Stream Protection Rule, including 
one introduced by Representative Bill Johnson (R-Ohio). See 
H.R.J. Res. 38, 115th Cong. (2017). Both Houses passed the 
resolution introduced by Representative Johnson and it was 
signed by President Donald Trump on February 16, 2017.

Both Houses also passed a resolution, see H.R.J. Res. 41,
115th Cong. (2017), to reverse the U.S. Securities and Exchange
Commission’s (SEC) rules that had required publicly traded
resource extraction companies to report all payments made to the
U.S. government or foreign governments for rights to commer-
cially develop oil, natural gas, or minerals, as mandated by the
Dodd-Frank Act. See 15 U.S.C. § 78m(q); Disclosure of Payments
by Resource Extraction Issuers, Exchange Act Release No. 34-
78167, 81 Fed. Reg. 49,360 (July 27, 2016). President Trump
signed the resolution repealing the SEC rules on February 14,
2017. Although the rules were finalized in June 2016, they were
still within the “60 legislative days” window. Specifically, the
rules required publicly traded companies to disclose all pay-
ments—including taxes, royalties, dividends, and fees—of over
$100,000 on a per-project basis. See 81 Fed. Reg. at 49,375. For
an in-depth analysis of the SEC’s rules prior to the reversal, see
Kevin O’Callaghan, Fred R. Pletcher, Thomas M. Rose & Robert
J. Wieder, “Saying What You’re Paying: New Extractive Sector
Transparency Reporting Initiatives in the United States, EU/UK,
and Canada,” 62 Rocky Mt. Min. L. Inst. 7-1, § 7.04 (2016).

Two additional regulations that could be overturned under the
CRA include the Bureau of Land Management’s (BLM) methane
rule, which imposes methane capture and management require-
ments for methane emissions from oil and gas activities on public
lands, see Waste Prevention, Production Subject to Royalties, and
Resource Conservation, 81 Fed. Reg. 83,008 (Nov. 18, 2016), and
BLM’s “Planning 2.0” rule, which was designed to modernize
land use planning on BLM lands, see Resource Management
Planning, 81 Fed. Reg. 89,580 (Dec. 12, 2016). Resolutions
disapproving of both sets of rules had passed the House at the
time of this writing and were pending before the Senate. See
H.R.J. Res. 36, 115th Cong. (2017); H.R.J. Res. 44, 115th Cong.
(2017).

EPA DRAFT RULES FOR HARDROCK MINING FINANCIAL

ASSURANCES

On January 11, 2017, the U.S. Environmental Protection
Agency (EPA) issued a proposed rule for demonstrating financial
responsibility in the hardrock mining industry. See Financial
Responsibility Requirements Under CERCLA § 108(b) for
Classes of Facilities in the Hardrock Mining Industry, 82 Fed.
Reg. 3388 (proposed Jan. 11, 2017) (to be codified at 40 C.F.R.
pt. 320). The proposed rule would require that owners and
operators of certain classes of hardrock mines and mineral
processing facilities show financial ability to address risks from
hazardous substances.
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As reported in Vol. XXXIII, No. 4 (2016) of this Newsletter,
financial assurance rules were required by the Comprehensive
Environmental Response, Compensation, and Liability Act of
1980 (CERCLA) to have been finalized in 1983, but were never
promulgated. Pursuant to a consent decree issued in In re Idaho
Conservation League, 811 F.3d 502 (D.C. Cir. 2016), EPA was
given until December 1, 2016, to begin the rulemaking.

For purposes of the proposed rule, “hardrock mining” means
the “extraction, beneficiation, and processing of metals, (e.g.,
copper, gold, iron, lead, magnesium, molybdenum, silver,
uranium, and zinc) and non-metallic, non-fuel minerals (e.g.,
asbestos, phosphate rock, and sulfur).” 82 Fed. Reg. at 3389. EPA
has proposed certain exclusions from the scope of the rulemaking,
including (1) placer mines that do not use hazardous substances;
(2) hardrock mining exploration activities where less than 1,000
tons of material have been removed for testing; (3) hardrock
mining operations disturbing less than five acres, provided that
such operations are not located within a mile of a mine distur-
bance that occurred in the prior 10-year period; and
(4) “processors” causing less than five acres of surface impound-
ment and waste-pile disturbance.

The heart of the rule contains a proposed formula developed
by EPA to determine the financial assurance necessary to secure
“response costs” under CERCLA, as well as natural resource
damages and health assessment costs for each facility subject to
the proposed rule. To create the formula, EPA identified 13 kinds
of hardrock mine site features that have required remediation in
past CERCLA cleanups, including, among others, contaminated
soils, tailings, and waste rock/overburden. EPA then identified
response actions and estimated response costs used in past
cleanups to address hazardous substance releases from these site
features. EPA then subjected these data to statistical analyses to
generate baseline financial responsibility amounts for each
category of response.

To calculate financial assurances for CERCLA natural
resource damages, EPA evaluated 24 Superfund sites for which
both response cost data and natural resource damage amounts
were available. Based on this review, EPA proposed a multiplier
of 1.134 to account for natural resource damages and natural
resource damage assessment costs. Finally, EPA proposed to add
a fixed amount of $550,000 to cover health assessment costs.

Under the proposed rule, financial assurances can be demon-
strated by the posting of letters of credit, insurance policies, trust
funds, and surety bonds. New operations would have to meet the
CERCLA financial assurance obligation before beginning
operation. For existing operations, the proposed rule would be
phased in over a four-year period, while operators that sell or
transfer their interests in an operation subject to the rule would be
required to comply with the rule until the new operator can satisfy
the requirements of the rule.

The comment period for the proposed rule is open until
March 13, 2017. However, a number of industry groups have

requested an extension of 120 additional days, or until July 10,
2017, to submit comments on the rule.

FOREST SERVICE FINALIZES MINNESOTA LAND EXCHANGE

TO FACILITATE POLYMET PROJECT; SEPARATELY PROPOSES

TWO-YEAR MORATORIUM AND 20-YEAR WITHDRAWAL OF

LANDS FROM NEW MINING PROJECTS IN NORTHERN

MINNESOTA

On January 8, 2017, the U.S. Forest Service (Forest Service)
approved a land transfer under which 6,650 acres of surface land
within the Superior National Forest in Minnesota will be patented
to PolyMet Mining Corp. (PolyMet) in return for 6,690 acres of
non-Forest Service land located in other parts of the state. See
Forest Serv., “Final Record of Decision—NorthMet Project Land
Exchange” (Jan. 2017). PolyMet currently owns the mineral rights
below the surface of the Forest Service lands. After completion of
the transfer, PolyMet will own both surface and mineral rights to
a 30-square-mile parcel, which includes its existing processing
plant and tailings basin, and a rail line between the mine site and
the plant.

The exchange has been controversial, attracting opposition
from both environmental groups and local Indian tribes. Indeed,
the day after the Forest Service announced the transfer the Center
for Biological Diversity and Earthworks announced plans to file
suit over the transfer, citing concerns related to the Canada lynx
and gray wolf.

The PolyMet operation still faces several regulatory hurdles
before mining operations can begin, including approval by the
U.S. Army Corps of Engineers and Minnesota Department of
Natural Resources approval of a permit to mine application that
was submitted in late 2016.

In a separate action, on January 13, 2017, the Forest Service
announced a proposed 20-year withdrawal of approximately
235,000 acres of National Forest System (NFS) lands from
location under the General Mining Act of 1872 and leasing under
the Mineral Leasing Act of 1920. See Superior National Forest,
Minnesota, Application for Withdrawal, 82 Fed. Reg. 4282 (Jan.
13, 2017) (notice of intent to prepare an environmental impact
statement (EIS)).

According to the Federal Register notice:

The purpose of the withdrawal request is protection
of the natural resources and waters located on NFS lands
from the potential adverse environmental impacts arising
from exploration and development of fully Federally-
owned minerals conducted pursuant to the mineral
leasing laws within the Rainy River Watershed that flow
into the Boundary Waters Canoe Area Wilderness
(BWCAW) and the Boundary Waters Canoe Area
Wilderness Mining Protection Area (MPA) in northeast-
ern Minnesota.

Id. at 4283.
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The withdrawal request creates an automatic moratorium on
mineral development activities for up to two years, during which
time the Forest Service will complete an EIS analyzing the
proposed 20-year withdrawal. The proposed withdrawal and two-
year moratorium will not impact the proposed PolyMet project,
which is located near—but not within—the lands proposed for
withdrawal.

COAL INDUSTRY PETITIONERS FILE SUIT CHALLENGING

ONRR COAL VALUATION RULE

Cloud Peak Energy Inc., the National Mining Association, the
Wyoming Mining Association, and Black Hills Corp. filed a
petition for review on December 29, 2016, challenging the Office
of Natural Resources Revenue’s (ONRR) final coal valuation rule,
which went into effect on January 1, 2017. See Petition for
Review of Final Agency Action, Cloud Peak Energy Inc. v. U.S.
Dep’t of the Interior, No. 2:16-cv-00315 (D. Wyo. Dec. 29, 2016)
(Petition for Review); Consolidated Federal Oil & Gas and
Federal & Indian Coal Valuation Reform, 81 Fed. Reg. 43,338
(July 1, 2016) (to be codified at 30 C.F.R. pts. 1202, 1206); see
also Vol. XXXIII, No. 3 (2016) of this Newsletter. In the suit,
filed in the U.S. District Court for the District of Wyoming, the
plaintiffs argue that ONNR violated the Administrative Procedure
Act, 5 U.S.C. §§ 701–706, in enacting the new rules for coal
valuation for royalty payment purposes. The plaintiffs argue that
use of the netback method for valuing federal and Indian coal for
royalty purposes, which is required by the new rules, is “complex,
difficult to implement, and far less reliable” than the existing
valuation methods. Petition for Review at 4.

The plaintiffs allege that “ONRR does not articulate any
reasoned basis for why wholesale changes are needed to the
existing royalty valuation system which is already subject to
robust audits by regulatory authorities.” Id. at 8. The plaintiffs
also allege that under the new rule “lessees face perpetual
uncertainty on whether their royalty payments are correct, or
whether ONRR will interject its own black box valuation under its
default provision many years in the future . . . .” Id. at 7.

Finally, the plaintiffs allege that ONRR’s rules for oil and gas
valuation, which were announced in tandem with the coal
valuation rule, give an unfair advantage to oil and gas because the
revised rules prohibit coal lessees from using index pricing to
determine valuation, but permit use of index pricing by oil and gas
lessees. Id. In addition, the coal industry’s petition alleges that the
rule improperly fails to identify potential transportation
deductions for coal, but explicitly permits such deductions for oil
and gas. Id.

On February 13, 2017, a resolution was introduced in the
House that would disapprove the rule under Congress’s
Congressional Review Act authority. See H.R.J. Res. 71, 115th
Cong. (2017).

F E D E R A L  —  O I L  &  G A S

continued from page 1

applicable law, together with timelines and deadlines for such
actions. Id. § 226(p)(2).

BLM conceded that the submitted APDs were complete,
although it failed to provide notice to EnerVest. EnerVest, 2016
WL 7496116, at *2. The court deemed the date that BLM should
have either issued the permits or provided notice of deferral was
October 20, 2016. As of the date of the court’s decision, BLM had
failed to do so. Seeking mandamus relief under 28 U.S.C. § 1361
and the Administrative Procedure Act, EnerVest asked the court
to order BLM to immediately issue the permits.

Because of BLM’s mandatory deadlines in the MLA, the
court found that mandamus relief was warranted, and that on the
facts presented to the court it appeared BLM would not have
grounds to defer permit issuance. EnerVest, 2016 WL 7496116,
at *3. The court, however, disagreed with EnerVest that it could
provide the requested relief and order BLM to issue the permits.
The court found that BLM still held some discretion on the action
it would take, and ordered BLM to, within five days of its ruling,
“either issue the remaining permits or provide non-arbitrary
reasons, supported by substantial evidence, as to why it needs
more time to process the permits.” Id. at *4 (footnote omitted).

BLM AMENDS ONSHORE ORDER NO. 1 TO REQUIRE

ELECTRONIC FILING

On January 10, 2017, the Bureau of Land Management
(BLM) amended Onshore Oil and Gas Order Number 1 (Onshore
Order No. 1) to require electronic filing of applications for permit
to drill (APD) and notices of staking (NOS). See 82 Fed. Reg.
2906 (Jan. 10, 2017). As amended, Onshore Order No. 1 now
requires operators to file both APDs and NOSs using BLM’s
recently updated Automated Fluid Minerals Support System
(AFMSS II). See id. at 2907 (citing Onshore Order No. 1,
§§ III.A, III.C). BLM field offices in receipt of APDs must
continue to post them for 30 days but now must do so on both the
internet and in a readily accessible part of the applicable field
office. See id. at 2908 (citing Onshore Order No. 1, § III.E.1).
Each of these changes originally applied to APDs and NOSs
submitted on or after March 13, 2017, but BLM subsequently
delayed the implementation date to April 20, 2017. See 82 Fed.
Reg. 9974 (Feb. 9, 2017).

E N V I R O N M E N T A L  I S S U E S

continued from page 1

Noranda moved for summary judgment, arguing in part that
the doctrine of judicial estoppel—which prevents parties from
taking contradictory legal positions—barred Asarco’s contribution
claim. Asarco, 844 F.3d at 1207. Asarco represented to the
bankruptcy court that the settlement amount was its “share of the
response costs.” Id. at 1208. Therefore, Noranda argued, it was
“clearly inconsistent” for Asarco to seek additional cleanup costs
from Noranda because CERCLA only permits contribution where
a party has paid more than its fair share. Id. The district court
agreed, and Asarco appealed to the Tenth Circuit.

The Tenth Circuit held that the trial court abused its discre-
tion in applying judicial estoppel and reversed and remanded for
further proceedings. The Tenth Circuit found Asarco’s positions
before the bankruptcy court and in its cost-recovery suit to not be
“clearly inconsistent.” The panel reasoned that the CERCLA
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framework promotes early resolution as a party may settle with
the U.S. Environmental Protection Agency for “inexact amounts”
and later pursue contribution from other PRPs. Id. at 1209. The
Tenth Circuit explained: “Were it otherwise, no party would settle
before a mini-trial was held to determine its exact share of
environmental liability—and then there would never be need for
a contribution action by a settling party.” Id.

The Asarco decision is a reminder that judicial estoppel is a
“harsh remedy,” id. at 1207 (quoting Vehicle Mkt. Research, Inc.
v. Mitchell Int’l, Inc., 767 F.3d 987, 988 (10th Cir. 2014)), that
should be applied “both narrowly and cautiously,” id. at 1208
(quoting Hansen v. Harper Excavating, Inc., 641 F.3d 1216, 1227
(10th Cir. 2011)). Additionally, in the context of CERCLA, the
opinion emphasizes the inherent uncertainty in calculating future
cleanup costs. Therefore, the Asarco decision encourages parties
to consider early settlement because a party may settle for an
amount it determines to be fair at the time without foreclosing the
opportunity to seek contribution from non-settling PRPs.

F E D E R A L  E N E R G Y

R E G U L A T O R Y  C O M M I S S I O N

S H E I L A  S L O C U M  H O L L I S

D E N N I S  J .  H O U G H ,  J R .
—  R E P O R T E R S  —

FERC EVALUATES ITS POLICY ON RECOVERY OF INCOME

TAX COSTS

How tax costs are accounted for in the context of a regulated
entity’s rate of return will likely be the subject of some debate
throughout the upcoming year. On December 15, 2016, the
Federal Energy Regulatory Commission (FERC) initiated a
proceeding to determine whether FERC’s current income tax
policy allows for an over-recovery of income tax costs by a
partnership entity. See Notice of Inquiry, Inquiry Regarding the
Commission’s Policy for Recovery of Income Tax Costs, Docket
No. PL17-1-000, 157 FERC ¶ 61,210 (2016); see also 81 Fed.
Reg. 94,366 (Dec. 23, 2016). While partnership entities, which
include the master limited partnership (MLP), are more prevalent
in the oil and natural gas pipeline industry, the outcome of this
proceeding has the potential to impact a range of regulated entities
that have a tax obligation and earn a FERC-regulated return on
equity.

The Notice of Inquiry was initiated in response to an opinion
issued by the U.S. Court of Appeals for the District of Columbia
Circuit in United Airlines, Inc., v. FERC, 827 F.3d 122 (D.C. Cir.
2016), which vacated and remanded in part a FERC order on this
subject. That case began as an oil pipeline tariff filing by SFPP,
L.P. (SFPP), a common carrier oil pipeline organized as a
Delaware limited partnership. See SFPP, L.P. – West Line Tariff
Filing, Docket No. IS08-390-000 (June 30, 2008). SFPP’s tariff
filing sought to increase cost-of-service transportation rates on
SFPP’s West Line. Various shippers that use the SFPP system
filed protests asserting that the proposed rate increase was unjust
and unreasonable under the Interstate Commerce Act because it,
among other things, allowed SFPP an over-recovery of tax costs
due to SFPP’s inclusion of an income tax allowance. See SFPP,

L.P., 124 FERC ¶ 61,103, at PP 6, 10 (2008). As asserted by one
protester, FERC’s discounted cash flow (DCF) methodology
“already computes a return on equity prior to the payment of
income taxes on dividends” and when used in conjunction with an
income tax allowance, it is the equivalent of “taking two income
tax allowances.” Protest & Motion for Intervention of Tesoro Ref.
& Mktg. Co. at 15, SFPP, L.P., Docket No. IS08-390-000 (July
15, 2008). FERC determined that the tariff filing raised issues of
material fact and thus set it for hearing. SFPP, 124 FERC
¶ 61,103, at P 11.

The administrative law judge (ALJ) in the initial decision
issued at the close of the hearing found that SFPP, based on the
evidence presented, qualified for an income tax allowance. See
SFPP, L.P., 129 FERC ¶ 63,020, at P 670 (2009). FERC’s order
on the initial decision upheld the tax allowance findings. See
SFPP, L.P., 134 FERC ¶ 61,121, at P 235 (2011). On rehearing,
FERC rejected assertions by the shippers, which had argued “that
a jurisdictional MLP should not have an income tax allowance or
that there should be adjustments to an MLP’s return or cost of
service to reflect the benefits of an income tax allowance.” SFPP,
L.P., 137 FERC ¶ 61,220, at P 267 (2011). Both SFPP and
various shippers filed petitions for review before the D.C. Circuit
concerning several different issues.

The focus of the shippers’ petition for review was the alleged
double recovery of income tax costs. The court summarized the
shippers’ argument as “[b]ecause FERC’s discounted cash flow
return on equity already ensures a sufficient after-tax return to
attract investment to the pipeline, [the shippers] argue, the tax
allowance results in ‘double recovery’ of taxes to SFPP’s
partners.” United Airlines, 827 F.3d at 134. The court noted that
under past precedent it has held FERC may grant a tax allowance
to a regulated partnership entity if FERC can demonstrate a
reasoned basis for doing so. Id. at 135 (citing ExxonMobil Oil
Corp. v. FERC, 487 F.3d 945, 955 (D.C. Cir. 2007)). The
reasoned basis, however, must be consistent with the fundamental
principle “that the regulating commission is to set rates in such a
fashion that the regulated entity yields returns for its investors
commensurate with returns expected from an enterprise of like
risks.” Id. (quoting BP W. Coast Prods., LLC v. FERC, 374 F.3d
1263, 1290 (D.C. Cir. 2004)). That principle has its roots in one
of the most significant cases addressing rates of return from the
twentieth century, which stated that “the return to the equity
owner [of a pipeline] should be commensurate with returns on
investments in other enterprises having corresponding risks.” Id.
at 128 (alteration in original) (quoting Fed. Power Comm’n v.
Hope Natural Gas Co., 320 U.S. 591, 603 (1944)).

The court was not convinced by FERC’s explanation that
SFPP’s income tax allowance, in conjunction with the discounted
cash flow return on equity, did not result in an over-recovery of
taxes for the partnership entity. Id. at 136. The court specifically
called out three facts not disputed by the parties that helped form
its conclusion: (1) a partnership entity pipeline differs from a
corporation-owned pipeline in that the partnership entity incurs no
taxes (except those imputed from its partners); (2) for both
partnership and corporation entities, the pre-tax investor return is
calculated using the discounted cash flow methodology; and
(3) where both a partnership and a corporation each receive a tax
allowance, the partner will likely receive a higher after-tax return
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as compared to the shareholder. Id. In its view, those facts
“support the conclusion that granting a tax allowance to
partnership pipelines results in inequitable returns for partners in
those pipelines as compared to shareholders in corporate
pipelines.” Id. The court concluded that FERC failed to provide
a reasoned basis for granting a tax allowance to a partnership
entity and, accordingly, remanded the case back to FERC for
further proceedings. Id. at 137.

FERC issued the Notice of Inquiry on December 15, 2016, to
facilitate the development of an appropriate response to the
holding in United Airlines concerning income tax allowances and
the potential for double recovery. As background and to provide
context, the Notice of Inquiry includes an overview of the MLP
business model, along with FERC’s return on equity and income
tax policies. See Notice of Inquiry, 157 FERC ¶ 61,210, at
PP 4–16. In regard to a regulated entity’s return on equity, FERC
explained that its cost-of-service ratemaking methodology utilizes
the DCF methodology to calculate the rate of return. Id. P 9. In
FERC’s view, cost-of-service ratemaking allows the regulated
entity to recover its costs, plus a reasonable rate of return
calculated by using DCF methodology. Id. The DCF calculation,
in formulaic terms, is k = D/P + g, where P is the stock share
price, D is the dividend, g is the expected growth rate in
dividends, and k is the investors’ required rate of return. Id. P 10.
The calculated rate of return is then compared to a proxy group
made up of similar entities, which act as a gauge against which the
reasonableness of the calculated rate of return is determined. Id.
P 11. FERC’s income tax policy, which was first set forth in 2005,
allows both corporations and partnerships to recover an income
tax allowance as part of the cost of service. Id. P 13.

The principal purpose of the Notice of Inquiry, however, is
to seek comment from interested persons on ways to structure
returns such that those returns are consistent with Hope and “do
not result in a double recovery of investor-level taxes for
partnerships or similar pass-through entities.” Id. P 17. FERC
specifically requests that commenters consider:

the fundamental concerns presented by United Airlines
and shipper litigants that permitting a partnership entity
to have an income tax allowance results in a double
recovery of investor-level tax costs because:

• The DCF methodology estimates the rate of
return that an investor requires in order to invest
in the regulated entity.

• As a general matter, potential investors evaluate
whether to invest in an entity based on the re-
turns they expect to receive after paying any
applicable taxes on the investment income, and
thus, to attract capital, entities in the market must
provide investors a return that covers investor-
level taxes and leaves sufficient remaining
income to earn their required after-tax return.

• Because the return estimated by the DCF meth-
odology includes the cash flow necessary to
cover investors’ income tax liabilities and earn a
sufficient after-tax return, [FERC’s] policy of
allowing partnership entities to recover a sepa-

rate income tax allowance may result in a double
recovery.

• While allowing a partnership entity to recover
the partner-investors’ tax costs is reasonable,
allowing a partnership to double-recover those
tax costs is not.

• Changes in the share price do not resolve the
double recovery issue. MLP investors will
demand the same percentage return on the share
price whether or not a pipeline receives an
income tax allowance. If an MLP obtains a new
revenue source that increases its distributions to
investors (such as an income tax allowance that
increases its rates), the share price will rise until,
once again, the investor receives the cash flow
necessary to cover investors’ income tax liabili-
ties and earn a sufficient after-tax return.

• As opposed to an MLP pipeline, the double
recovery issue does not arise for a corporation’s
income tax allowance. The corporation pays its
corporate income taxes itself. Accordingly,
although a return to investors must cover
investor-level taxes and sufficient remaining
income to earn their required after-tax return, the
corporate income tax is not an investor-level tax.
Thus, the corporate income tax cost recovered in
the income tax allowance is not reflected in the
return estimated by the DCF methodology.

Id. P 18 (footnotes omitted).

FERC requests that comments should address the relevant
topics and also any practical applications of the commenters’
proposals. Id. P 20. Initial comments are due by March 8, 2017,
with reply comments to be filed no later than April 7, 2017. See
Notice of Extension of Time, Inquiry Regarding the Commis-
sion’s Policy for Recovery of Income Tax Costs, Docket No.
PL17-1-000 (Jan. 4, 2017). While it could be expected that
commenters’ positions will adhere to their positions in the
underlying proceeding, with shippers generally opposing the
income tax allowance and the pipelines supporting it, it is worth
watching this proceeding as it unfolds.

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

PRESIDENT OBAMA PROCLAIMS SEVERAL NEW NATIONAL

MONUMENTS

As widely expected, President Barack Obama used his
authority under the Antiquities Act of 1906 (Antiquities Act), 54
U.S.C. §§ 320301–320303, to create or enlarge several new
national monuments during the final days of his administration.



Vol. XXXIV, No. 1, 2017 MINERAL LAW NEWSLETTER page 7

President Obama used his powers under the Antiquities Act to
protect more lands than any other President.

First, on December 28, 2016, the President created the Bears
Ears National Monument (BENM) in southeastern Utah. See
Proclamation No. 9558, 82 Fed. Reg. 1139 (Dec. 28, 2016). The
BENM includes approximately 1.35 million acres, of which 1.06
million acres will be managed by the Bureau of Land Manage-
ment (BLM) as part of the National Landscape Conservation
System and approximately 290,000 acres will be managed by the
U.S. Forest Service (Forest Service) as part of the Manti-La Sal
National Forest. The area contains approximately 109,000 acres
of state lands and approximately 13,000 acres of private lands.
Although the establishment of the monument is subject to valid
and existing rights, specifically water rights, future oil, gas, and
mineral development in the area will likely be extremely difficult
as all federal lands within the BENM are

withdrawn from all forms of entry, location, selection,
sale, or other disposition under the public land laws or
laws applicable to the U.S. Forest Service, from loca-
tion, entry, and patent under the mining laws, and from
disposition under all laws relating to mineral and geo-
thermal leasing, other than by exchange that furthers the
protective purposes of the monument.

Id. at 1143. Second, new roads within the area will not be allowed
unless they serve public safety or the protection of Native
American resources.

The proclamation also creates a new federal advisory
committee to guide and support the management of the land use
planning process and the overall management of the BENM.
Additionally, the proclamation requires the creation of a special
commission pursuant to the Federal Advisory Committee Act
(FACA), 5 U.S.C. app. 2 §§ 1–16, composed of members of the
potentially impacted tribes in the area. The commission will also
coordinate with BLM and the Forest Service during the prepara-
tion of the new land use plan and thereafter as necessary. If the
commission ceases to exist, the agencies are specifically required
to consult with the impacted tribes, arguably in a manner beyond
that normally required for any federal action.

Also on December 28, 2016, the President created the Gold
Butte National Monument in southeast Nevada. See Proclamation
No. 9559, 82 Fed. Reg. 1149 (Dec. 28, 2016). Like the BENM,
the 296,937 acres of federal lands are “withdrawn from all forms
of entry, location, selection, sale, or other disposition under the
public land laws, from location, entry, and patent under the
mining laws, and from disposition under all laws relating to
mineral and geothermal leasing.” Id. at 1152. No new rights-of-
way are to be created within the monument except as necessary
for its care and preservation. The new monument is to be managed
by the Secretary of the Interior. Similar to the BENM, the
President also ordered the Secretary to establish an advisory
committee pursuant to FACA to provide information and advice
regarding development of a land use plan for the monument.

On January 12, 2017, the President created three new national
monuments honoring significant events in the civil rights move-
ment and expanded two additional monuments on the West Coast.
First, the President created two new monuments in Alabama, the
Birmingham Civil Rights National Monument and the Freedom
Riders National Monument. See Proclamation No. 9565, 82 Fed.

Reg. 6151 (Jan. 12, 2017); Proclamation No. 9566, 82 Fed. Reg.
6159 (Jan. 12, 2017). The Birmingham Civil Rights National
Monument protects the A.G. Gaston Motel where Dr. Martin
Luther King, Jr., set up his “war room” before the property was
bombed in May 1963. The Freedom Riders National Monument
protects the former bus station in Anniston, Alabama where an
angry mob attacked civil rights activists coming from Atlanta in
May 1961 as well as the site on the state highway outside
Anniston where a bus was firebombed later that day.

The third monument is located in the Sea Islands of South
Carolina and will be known as the Reconstruction Era National
Monument. See Proclamation No. 9567, 82 Fed. Reg. 6167 (Jan.
12, 2017). The monument includes the Brick Baptist Church,
which was built by slaves and later become one of the first schools
for freed slaves. Other sites include the Old Beaufort Firehouse
and portions of Camp Saxton in Port Royal where the Emancipa-
tion Proclamation was read on New Year’s Day in 1863.

On the West Coast, President Obama enlarged the California
Coastal National Monument originally created by President Bill
Clinton in 2000. See Proclamation No. 9563, 82 Fed. Reg. 6131
(Jan. 12, 2017). The new designation will add 6,230 acres to the
monument, which spans the coast of California and consists of
20,000 or more small islands. President Obama previously
increased the size of the monument in 2014. See Proclamation
No. 9089, 79 Fed. Reg. 14,603 (Mar. 11, 2014). The President
also added approximately 42,000 acres in Oregon and 5,000 acres
in California to the Cascade-Siskiyou National Monument. See
Proclamation No. 9564, 82 Fed. Reg. 6145 (Jan. 12, 2017). The
monument is managed by BLM. Litigation on this expansion of
the Cascade-Siskiyou National Monument has recently been filed
by local county governments on the grounds that it unlawfully
encompasses lands within its scope that have already been set
aside for other purposes by the Oregon and California Railroad
Grant Lands Act of 1937, 43 U.S.C. §§ 1181a–1181f. See
Complaint, Ass’n of O&C Counties v. Trump, No. 1:17-cv-00280
(D.D.C. Feb. 13, 2017).

Notably, the President did not create a new national monu-
ment on lands adjacent to the Grand Canyon National Park.
Proponents of the designation suggested that a new monument
should be created over approximately 1.7 million acres in order
to protect the Grand Canyon National Park and its values.

115TH CONGRESS TAKES SHAPE WITH KEY COMMITTEE

APPOINTMENTS

On January 3, 2017, the 115th Congress was sworn into
office. As Vice President, Mike Pence is the Senate president, and
Orrin Hatch is the president pro tempore. Mitch McConnell is the
majority leader and is in day-to-day control of the body. On the
Democratic side, Chuck Schumer is the minority leader, assisted
by Dick Durbin, the minority whip. In the House of Representa-
tives, Paul Ryan continues to be Speaker of the House, assisted by
Majority Leader Kevin McCarthy and Majority Whip Steve
Scalise. On the Democratic side, Nancy Pelosi was again elected
minority leader, assisted by Minority Whip Steny Hoyer. Notable
committee chairs and ranking members include Lisa Murkowski
for Energy and Natural Resources, Maria Cantwell, ranking
member; John Barrasso for Committee on Environment and
Public Works, Tom Carper, ranking member; John Hoeven for
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Indian Affairs, Tom Udall, ranking member. On the House side,
notable committee chairs include Greg Walden for Energy and
Commerce, Frank Pallone, Jr., ranking member; Rob Bishop for
Natural Resources, Raúl Grijalva, ranking member. Committee
appointments for both parties are still being made and are not
fully available at this time.

BLM AND FOREST SERVICE ISSUE NEW PLANNING RULES

BLM Planning Regulations

On December 12, 2016, the Bureau of Land Management
(BLM) issued sweeping new regulations regarding the procedures
used to prepare, revise, and amend land use plans. See Resource
Management Planning, 81 Fed. Reg. 89,580 (Dec. 12, 2016) (to
be codified at 43 C.F.R. pt. 1600) (effective Jan. 11, 2017). Land
use plans, known as resource management plans (RMP), are the
basic guidance and management plans for BLM-managed lands or
resources. As described in the preamble to the new regulations,
“[l]and use planning forms the basis of, and is essential to,
everything that the [BLM] does in caring for America’s public
lands.” Id. at 89,580. Under the Federal Land Policy and Manage-
ment Act of 1976 (FLPMA), 43 U.S.C. §§ 1701–1782, BLM is
required to develop land use plans in coordination with state,
local, and tribal governments, and the public, to manage public
lands in accordance with FLPMA’s multiple-use and sustained-
yield mandate. See id. § 1712.

BLM suggests the new regulations—dubbed “Planning
2.0”—do not fundamentally modify the existing land use planning
process but instead improve a planning process BLM character-
ized as “cumbersome.” 81 Fed. Reg. at 89,581. The new regula-
tions alter the previous planning regulations in several important
aspects. First, the new rules provide increased opportunity for the
public to submit information and comments on a plan revision or
amendment early in the process by encouraging the submission of
information by the public during the preparation of the planning
assessment; requiring BLM to conduct a preliminary review of the
existing conditions within a planning area; and allowing the public
to comment on the identification of the preliminary purpose and
need for a plan revision or amendment and on preliminary
resource management alternatives. See 43 C.F.R. § 1610.2-1. The
new regulations leave intact the existing opportunities for the
public to comment on draft RMPs and draft environmental impact
statements and to submit protests regarding proposed RMPs and
final environmental impact statements.

Second, the new regulations are designed to provide the
agency with greater flexibility regarding the geographic scope or
emphasis of a planning effort. See id. § 1601.4. This flexibility
will allow the agency to more easily develop RMPs that plan on
a “landscape level” rather than on a specific geographic area as is
most commonly done under the former regulations. Notable recent
examples of landscape-level or resource-based planning efforts
under BLM’s prior planning regulations include BLM’s planning
process to provide greater protections for the sage-grouse that
affected over 90 RMPs in 11 states and BLM’s separate RMPs for
wind energy, solar energy, and transmission corridors.

Third, the new regulations allow planning decisions to be
removed from the BLM state and field office level and be vested
in the BLM Director. See id. § 1601.0-4. Specifically, the new
regulations authorize the BLM Director to designate the “deciding

official” and the scope and scale of planning efforts, particularly
when lands in more than one state are involved. Id. Similarly, the
revised regulations allow the BLM Director to determine the
geographic scale of a planning effort. Id.

Fourth, the new planning regulations potentially diminish the
importance and role of state and local land use plans. Under the
old planning regulations, BLM defined “officially approved and
adopted resource related plans” to include “plans, policies,
programs and processes prepared and approved pursuant to and
in accordance with authorization provided by Federal, State or
local constitutions, legislation, or charters which have the force
and effect of State law,” 43 C.F.R. § 1601.0-5(j) (2016), and
required BLM to consider such plans in its RMPs, id. § 1610.3-1
(2016). The new regulations narrow the scope of local plans that
BLM must consider, defining “officially approved and adopted
plans” to mean “resource-related plans prepared and approved by
other Federal agencies, State and local governments, and Indian
tribes pursuant to and in accordance with authorization provided
by Federal, State, tribal, or local constitutions, legislation, or
charters which have the force and effect of law.” 43 C.F.R.
§ 1601.0-5; see id. § 1610.3-2.

Finally, the new regulations require BLM to use “high quality
information” when preparing, amending, or maintaining RMPs.
Id. § 1610.1-1(c). High quality information is defined as “any
representation of knowledge such as facts or data, including the
best available scientific information, which is accurate, reliable,
and unbiased, is not compromised through corruption or falsifica-
tion, and is useful to its intended user.” Id. § 1601.0-5.

FLPMA requires BLM to develop RMPs in coordination with
state, local, and tribal governments. 43 U.S.C. § 1712. BLM
repeatedly states throughout the preamble to the new regulations
that the regulations were developed with, and will honor the
requirement for close coordination with, state, local, and tribal
governments. See 81 Fed. Reg. at 89,581. Nonetheless, on
December 12, 2016, counties and local governments in California,
Colorado, Idaho, New Mexico, Utah, and Wyoming filed
litigation challenging the new rules in the U.S. District Court for
the District of Utah. See Kane Cnty., Utah v. U.S. Dep’t of the
Interior, No. 2:16-cv-01245 (D. Utah filed Dec. 12, 2016).
Concerns raised in the lawsuit include coordination and coopera-
tion with local governments. The new planning regulations
became effective on January 11, 2017.

At the time of this writing a Congressional Review Act
resolution repealing BLM’s planning rules had passed the House
of Representatives and was pending in the Senate. See H.R.J. Res.
44, 115th Cong. (2017). If the Senate passes the resolution and it
is signed by the President, the new planning rules will not take
effect and BLM will be precluded from promulgating substantially
similar rules going forward unless expressly approved by Con-
gress.

Forest Service Planning Regulations

Additionally, on December 15, 2016, the U.S. Forest Service
(Forest Service) issued revisions to its 2012 planning regulations.
See National Forest System Land Management Planning, 81 Fed.
Reg. 90,723 (Dec. 15, 2016) (to be codified at 36 C.F.R. pt. 219)
(effective Jan. 17, 2017); see also 77 Fed. Reg. 21,162 (Apr. 9,
2012) (to be codified at 36 C.F.R. pt. 219). The 2012 regulations
were the result of a decade-long effort to replace the Forest
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Service’s original 1982 planning regulations. Efforts to revise the
regulations in 2005 and 2008 were met with litigation and
eventual abrogation of the rules. The 2016 amendments to the
2012 planning regulations are designed to clarify how the 2012
rule’s substantive requirements (including requirements related to
sustainability, plant and animal diversity, multiple use, and
timber) should be utilized when amending or revising plans
developed under the original 1982 regulations. See 36 C.F.R.
§ 219.13. The 2016 amendments also provide greater discretion
to the responsible planning official to determine the scope and
extent of a plan revision or modification. Id.

K A T H L E E N  C .  S C H R O D E R

—  G U E S T  R E P O R T E R  —

INTERIOR DEPARTMENT RELEASES A SUITE OF GUIDANCE ON

COMPENSATORY MITIGATION

In late 2016, the U.S. Department of the Interior (DOI)
released a suite of guidance related to mitigation, particularly
compensatory mitigation. First, the U.S. Fish and Wildlife Service
(FWS) finalized three policies focused on compensatory mitiga-
tion. Second, the Bureau of Land Management (BLM) finalized
changes to its policy regarding use of compensatory mitigation.
Finally, the DOI released a Solicitor’s Opinion outlining BLM’s
authority to address impacts of its land use authorizations through
mitigation.

FWS Policies

The FWS has finalized a trio of mitigation policies: its
Mitigation Policy, Endangered Species Act (ESA) Compensatory
Mitigation Policy, and Policy on Voluntary Prelisting Conserva-
tion Actions. First, on November 21, 2016, a final revised
Mitigation Policy was published in the Federal Register, updating
the FWS’s existing 1981 Mitigation Policy. See FWS Mitigation
Policy, 81 Fed. Reg. 83,440 (Nov. 21, 2016) (notice of final
policy). The policy applies to actions for which the FWS has
authority to recommend or require the mitigation of impacts to
both listed and unlisted fish, wildlife, plants, and their habitats.
Most significant, it establishes mitigation goals of “net conserva-
tion gain” or at a minimum “no net loss,” provides guidance on
the FWS’s application of the “mitigation hierarchy” (the avoid-
ance, minimization, and compensation of impacts), and outlines
where and how mitigation should be accomplished. The Mitiga-
tion Policy also outlines the FWS’s authority to recommend
mitigation under a variety of statutes, including the ESA, the
National Environmental Policy Act (NEPA), and the Migratory
Bird Treaty Act (MBTA), among others. On January 31, 2017, a
resolution was introduced in the House that would disapprove the
rule under Congress’s Congressional Review Act authority. See
H.R.J. Res. 52, 115th Cong. (2017).

Second, on December 27, 2016, a final ESA Compensatory
Mitigation Policy was published in the Federal Register. See ESA
Compensatory Mitigation Policy, 81 Fed. Reg. 95,316 (Dec. 27,
2016) (notice of final policy). This policy establishes standards
for the use of compensatory mitigation when implementing
sections 7 and 10 of the ESA. These standards apply uniformly to
all mitigation mechanisms, regardless of whether the mitigation is

performed by a project proponent or a third party (such a habitat
conservation bank). The policy expressly encourages the use of
market-based compensatory mitigation programs such as habitat
conservation banks. On February 2, 2017, a resolution was
introduced in the House that would disapprove the rule under
Congress’s Congressional Review Act authority. See H.R.J.
Res. 60, 115th Cong. (2017).

Finally, on January 18, 2017, the FWS finalized its Policy on
Voluntary Prelisting Conservation Actions. Although the FWS
published a draft policy in the Federal Register, see Policy
Regarding Voluntary Prelisting Conservation Actions, 79 Fed.
Reg. 42,525 (July 22, 2014) (draft policy), it finalized the policy
in Director’s Order No. 218 (Jan. 18, 2017). The policy outlines
how the FWS will allow actions taken to benefit an unlisted
species of plant or wildlife to be recognized as mitigation of the
impact of a taking of a listed species under section 10(a)(1)(B) of
the ESA or as a compensatory measure of a proposed agency
action subject to consultation under section 7 of the ESA. Among
other requirements, the conservation action must benefit an
unlisted species that is or may become a candidate species and be
undertaken pursuant to a state- or multi-state-administered
conservation program.

BLM Policy Guidance Addressing Mitigation

On December 22, 2016, BLM released updated policy
guidance to implement its mitigation policy. See BLM Manual
§ 1794 (Rel. 1-1782 Dec. 22, 2016) (Manual); BLM Handbook
H-1794-1 (Rel. 1-1783 Dec. 22, 2016) (Handbook). The Manual
provides “foundational” policy and guidance on mitigation to
offset impacts from public lands activities, while the Handbook
expands upon the guidance in the Manual and offers examples of
how mitigation should be considered and applied.

In some respects, the Manual and Handbook echo guidance
of the DOI and the FWS. They direct that mitigation be consid-
ered and implemented on a landscape level; effective for the
duration of impacts (“durability”); monitored for effectiveness, as
required by land use authorizations; subject to adaptive manage-
ment; and subject to periodic reporting by the land user. The
Handbook guides BLM on application of the mitigation hierarchy
and provides specific examples of its application.

The Manual and Handbook extensively discuss use of
compensatory mitigation. The Handbook identifies restoration,
establishment, enhancement, and preservation of resources as
acceptable types of compensatory mitigation. The Handbook also
identifies mitigation banks, mitigation exchanges, in-lieu fee
mechanisms, and land user-responsible mitigation as acceptable
mitigation mechanisms. Both the Manual and Handbook prefer
that mitigation be secured ahead of an impact occurring, such as
through a mitigation bank.

Solicitor’s Opinion on BLM’s Authority to Require
Mitigation

On December 21, 2016, the Solicitor of the Interior issued an
opinion addressing BLM’s authority under the Federal Land
Policy and Management Act of 1976 (FLPMA) to require
mitigation when authorizing uses of the public lands. See Solici-
tor’s Opinion M-37039 (Dec. 21, 2016). In the opinion, the
Solicitor recognized that BLM generally may condition land use
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authorizations on requirements of mitigation, including compensa-
tory mitigation.

Although the opinion does not direct BLM to take any action,
it outlines the legal basis for BLM to require mitigation measures
when authorizing land uses. Among the most significant conclu-
sions, the opinion determines that BLM may incorporate mitiga-
tion standards into resource management plans (RMP) but that
BLM may require mitigation even when RMPs lack mitigation
standards or guidelines. It also determines that FLPMA allows
BLM to require compensatory mitigation that yields a “net
conservation benefit,” a conclusion that likely will be controver-
sial because some view this standard as exceeding BLM’s
authority. The opinion concludes BLM may require mitigation not
specified under the terms of existing land use authorizations, such
as oil and gas leases. This conclusion suggests BLM may have
authority to require compensatory mitigation not specified in an
existing oil and gas lease but does not expressly reach this
conclusion. The opinion determines that impacts to public lands
may be offset with compensatory mitigation on private lands.

The opinion significantly relies on the DOI’s broad discretion
to manage the public lands and heavily relies on FLPMA’s charge
that BLM manage the public lands for “multiple use” and
“sustained yield” as allowing the agency to require that land users
improve resources for future generations. The opinion also
determines that BLM’s broad authority over the public lands
includes land use authority akin to zoning, regulatory authority,
and authority to act as a proprietor.

In a footnote, the opinion effectuates a change in policy by
the DOI. See Solicitor’s Opinion M-37039, at 18 n.105. It revokes
a conclusion in Solicitor’s Opinion No. M-37007 (Oct. 23, 2001),
issued by Solicitor William G. Myers III, who served under
Secretary Gale Norton. This 2001 opinion interpreted FLPMA’s
unnecessary or undue degradation standard in the context of
BLM’s hardrock mining regulations and the General Mining Act
of 1872 to conclude that some degradation could reasonably occur
as a result of such activity expressly authorized under federal law.
In contrast, the new opinion interprets unnecessary and undue as
having separate meanings and asserts that either can serve as a
basis to reject proposed actions on public lands. The opinion
concludes BLM must require mitigation to prevent “undue”
degradation, may assess whether resulting degradation is “unnec-
essary” after application of mitigation, or must deny a proposed
use of the public lands. The new opinion fails to note that BLM
has promulgated specific regulatory standards in 43 C.F.R.
§ 3809.415 to govern how hardrock mining activities will prevent
unnecessary or undue degradation.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

OIL AND GAS LEASE IS REAL PROPERTY IN ALABAMA

The U.S. District Court for the Northern District of Alabama
and the U.S. District Court for the Southern District of Alabama
cannot agree as to whether an oil and gas lease is a real property
interest or a personal property interest under Alabama law. This

is an extremely important issue because it determines whether an
oil and gas lease can be rejected in bankruptcy, whether the
exercise of dominion over oil and gas interests under an oil and
gas lease can constitute a common law conversion, and whether
conveyances in Alabama of oil and gas leases must comply with
the Alabama statute of frauds.

The Northern District of Alabama, for the moment, appears
to hold that an oil and gas lease creates a personal property
interest. In the case of Dominion Resources Black Warrior Trust
v. Walter Energy, Inc., No. 2:16-cv-00058, 2016 WL 3924227
(N.D. Ala. July 21, 2016), the district court dismissed an appeal
by Dominion Resources Black Warrior Trust (Dominion) from an
order entered by the U.S. Bankruptcy Court for the Northern
District of Alabama authorizing the rejection of certain royalty
agreements on the grounds of mootness, but stated that it agreed
with the bankruptcy court that Dominion never received any
real property interests. See Vol. XXXIII, No. 3 (2016) of this
Newsletter.

On the other hand, the Southern District of Alabama appears
poised to hold that an oil and gas lease creates a real property
interest in Alabama. See Univalor Trust, SA v. Columbia Petro-
leum, LLC, No. 1:15-cv-00414, 2016 WL 7670067 (S.D. Ala.
Dec. 20, 2016) (magistrate judge finding and recommendation),
adopted, 2017 WL 101312 (S.D. Ala. Jan. 10, 2017). The
Univalor Trust decision arises from the findings and recommen-
dation of a magistrate judge that a claim for common law conver-
sion of oil and gas interests under lease failed because, among
other reasons, oil and gas leases and oil and gas interests were
interests in real property. The plaintiffs filed suit to enforce a
settlement agreement. The defendants filed a counterclaim
asserting several claims, including the “conversion” claim. The
magistrate judge entered his findings and recommendation on a
Twombly and Iqbal pleading stage plausibility challenge. See Bell
Atl. Corp. v. Twombly, 550 U.S. 544 (2007); Ashcroft v. Iqbal,
556 U.S. 662 (2009).

C O L O R A D O —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

NONCONSENTING OWNER MUST FIRST PURSUE CLAIM FOR

PAYMENT OF PROCEEDS OF PRODUCTION AT COGCC;
CLAIM BROUGHT IN DISTRICT COURT SHOULD BE

DISMISSED WITHOUT PREJUDICE

Grant Bros. Ranch, LLC v. Antero Resources Piceance
Corp., 2016 COA 178, involves two parts of the statutes regarding
the Colorado Oil and Gas Conservation Commission (COGCC):
the pooling statute and the statute regarding payment of proceeds
of production. The Colorado Court of Appeals held that the
nonconsenting owner was required to exhaust its administrative
remedies by pursuing its claim at the COGCC, and that the
nonconsenting owner’s claim brought in district court should have
been dismissed without prejudice.

Antero Resources Piceance Corporation (Antero) got
approval from the COGCC to establish a drilling and spacing unit
to produce oil and gas in Garfield County. Grant Brothers Ranch,
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LLC (Grant Brothers) owned property in the unit. Id. “Grant
Brothers refused Antero’s offer to lease the minerals or participate
in their production.” Id. ¶ 2. Thus, Antero requested an order from
the COGCC pooling all nonconsenting interests in the unit. Grant
Brothers asked the COGCC to deny Antero’s request. A hearing
was held and the COGCC issued an order pooling all of the
nonconsenting interests in the unit. Id. ¶ 3. About a year and a half
later, the COGCC “approved Antero’s request to establish another
drilling and spacing unit within the same lands as the first unit in
order to produce oil and gas from a deeper formation.” Id. ¶ 4.
Antero again “asked Grant Brothers to lease the minerals or
participate in their production and, again, Grant Brothers re-
fused.” Id. “Antero requested that the [COGCC] pool all noncon-
senting interests in the second unit” and “[a]fter a hearing, the
[COGCC] issued an order pooling all nonconsenting interests in
the second unit.” Id.

As a result of the COGCC’s pooling orders, Grant Brothers
was a nonconsenting owner according to Colo. Rev. Stat. § 34-60-
116(7). “Grant Brothers would receive payment only after these
wells reached ‘payout,’ in other words after Antero recovered the
costs allowed by section 34-60-116(7).” Grant Bros., 2016 COA
178, ¶ 5.

“The pooling orders required Antero to furnish Grant
Brothers with monthly statements containing information about its
costs and its proceeds.” Id. ¶ 5. Grant Brothers later asked Antero
for permission to audit its books and records regarding the wells.
Id. ¶ 6. “Antero refused, noting that it had been sending Grant
Brothers the required monthly statements.” Id.

A few years later, Grant Brothers sued Antero and Ursa
Operating Company, LLC (collectively, Operators) in district
court, requesting an equitable accounting and alleging that the
wells had reached payout but the Operators had not paid Grant
Brothers. Id. ¶ 7. The Operators filed a motion for summary
judgment, asserting that Grant Brothers was required to exhaust
its administrative remedies available under the Oil and Gas
Conservation Act, Colo. Rev. Stat. §§ 34-60-101 to -130. Grant
Bros., 2016 COA 178, ¶ 7. The district court entered summary
judgment in favor of the Operators and dismissed the case with
prejudice. Id.

The Act “provides that ‘[a]bsent a bona fide dispute over the
interpretation of a contract for payment, the oil and gas conserva-
tion commission shall have jurisdiction to determine . . . [t]he date
on which payment of proceeds is due’ and any ‘amount of
proceeds’ or interest due.” Id. ¶ 17 (alterations in original)
(quoting Colo. Rev. Stat. § 34-60-118.5(5)(a), (c)). The next
subsection provides:

Before hearing the merits of any proceeding regarding
payment of proceeds pursuant to this section, the oil and
gas conservation commission shall determine whether a
bona fide dispute exists regarding the interpretation of a
contract defining the rights and obligations of the payer
and payee. If the commission finds that such a dispute
exists, the commission shall decline jurisdiction over the
dispute and the parties may seek resolution of the matter
in district court.

Id. (quoting Colo. Rev. Stat. § 34-60-118.5(5.5)).

The Act also provides that “‘[i]n the event of any dispute’ as
to the costs allowed to be recovered before having to pay the
nonconsenting owners, ‘the [C]ommission shall determine the
proper costs[.]’” Id. ¶ 18 (alterations in original) (quoting Colo.
Rev. Stat. § 34-60-116(7)(a)). “[D]uring the period of cost
recovery occurring before the wells reach payout, ‘the [C]ommis-
sion shall retain jurisdiction to determine the reasonableness’ of
such costs.” Id. (second alteration in original) (quoting Colo. Rev.
Stat. § 34-60-116(7)(d)).

The court noted that there was no contractual dispute
involved in this case, since there was no contract between the
parties. The court found that Grant Brothers’ claim was one for
payment of proceeds under sections 34-60-116 and 34-60-118.5
of the Act, these statutes provide a remedy for the claim, and
under the statutory scheme primary jurisdiction of Grant Brothers’
claim remains with the COGCC. Id. ¶¶ 23, 25. For these reasons,
the court held that Grant Brothers was required to exhaust its
administrative remedies before bringing a claim in district court.
Id. ¶ 33.

The district court had entered summary judgment in the
Operators’ favor and dismissed the case with prejudice. The court
of appeals found that the Operators’ motion argued that the
district court lacked subject matter jurisdiction and that the motion
“was effectively a motion to dismiss for lack of subject matter
jurisdiction more properly brought under C.R.C.P. 12(b)(1) and
C.R.C.P. 56.” Id. ¶ 13. The court concluded that “the issue of
subject matter jurisdiction raised by Operators’ motion should
have been addressed pursuant to Rule 12(b)(1),” and that the
dismissal should be without prejudice. Id. ¶ 35.

PETITION FOR CERTIORARI DENIED IN LINDAUER CASE

In Vol. XXXIII, No. 2 (2016) of this Newsletter, we reported
on Lindauer v. Williams Production RMT Co., 2016 COA 39, 381
P.3d 378, in which the Colorado Court of Appeals held that
“transportation costs beyond the first commercial market need not
enhance the value of the gas, such that actual royalty revenues
increase in proportion to those costs, to be deductible from royalty
payments.” Id. ¶ 53. The Colorado Supreme Court denied a
petition for certiorari in this case in Lindauer v. Williams Produc-
tion RMT Co., No. 16SC321, 2016 WL 4627403 (Colo. Sept. 6,
2016). One justice, Justice Coats, would have granted the petition
as to the following issue: “Whether an oil and gas producer may
charge royalty owners a portion of the expense of transporting gas
downstream from the first commercial market when bypassing the
first commercial market does not increase royalty revenue.”
Id. at *1.
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M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

STATE OIL AND GAS BOARD ADOPTS OR APPROVES RECENT

POLICIES AND RULES WITH STATEWIDE APPLICATION

The Mississippi State Oil and Gas Board (MSOGB) has
recently adopted or approved the following policies and rules as
set out below.

On March 17, 2016, the MSOGB sent out a memorandum
pertaining to changes to exception units/exception well locations.
See Memorandum from Lisa A. Ivshin, State Oil and Gas
Supervisor, to All Oil and Gas Operators and Attorneys Who
Practice Before the MSOGB (Mar. 17, 2016). The memorandum
sets out the changes, effective immediately, which reflect that “all
dockets seeking the approval of irregularly-sized or irregularly-
configured drilling and production units and/or exception well
locations must set forth in Affidavit form the justification for the
exceptions requested” and include specific supporting exhibits. Id.
at 1. If the reasons for the exceptions are topographical in nature,
then the exhibits to the affidavit submitted must contain a
topographical map, photographs, or other exhibits properly
depicting the proposed unit and/or exception well location. Id. If
the reasons for the exceptions are geological in nature, then the
exhibits to the affidavit submitted must contain a structure map
properly depicting the proposed unit and/or exception well
location. Id.

At its regular December 21, 2016, meeting, the MSOGB
adopted an alternate risk charges policy under Miss. Code Ann.
§ 53-3-7(2), which provides for integration of units with penalty,
reflecting a new policy relating to the filing of multiple alternate
risk charges permit applications in a single docket. See MSOGB,
“Policy Relating to the Filing of Multiple Alternate Risk Charges
Permit Applications in a Single Docket” (Dec. 21, 2016).
Effective immediately, the MSOGB “will require that alternate
risk charges dockets be filed on an individual well-by-well basis.”
Id. at 2. The stated reason for this change is to “simplify the lease
evaluation process and is fully consistent with the language of
the alternate risk charges statute.” Id. at 1. “In addition, the
[MSOGB] believes that limiting each alternate risk charges
docket to a single, individual well will better protect the co-equal
and correlative rights of all interest owners while at the same
time promoting the development of the state’s oil and gas re-
sources.” Id.

N E W  M E X I C O  —  O I L  &  G A S

E L I Z A B E T H  A .  R Y A N

—  R E P O R T E R  —

CERTAINTY IN QUIET TITLE JUDGMENTS UPHELD BY NEW

MEXICO SUPREME COURT

On October 20, 2016, the New Mexico Supreme Court in
T.H. McElvain Oil & Gas Ltd. Partnership v. Benson-Montin-
Greer Drilling Corp., 2017-NMSC-004, petition for cert. filed,

No. 16-985 (U.S. Feb. 7, 2017), clarified that “constructive
service of process by publication satisfies due process if and only
if the names and addresses of the defendants to be served are not
‘reasonably ascertainable.’” Id. ¶ 31 (emphasis added) (quoting
Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 800 (1983)).
In this case, the plaintiffs sought to declare a 1948 quiet title
judgment void for failure to properly serve their predecessor-in-
interest.

This saga began in 1927 when a landowner conveyed 160
acres of land in San Juan County, New Mexico, to Mabel Wilson
and her parents, as joint tenants with the right of survivorship. The
following year, the Wilsons deeded the property to David Miller,
reserving the oil, gas, and mineral interests. Id. ¶ 3. In 1931,
David Miller subsequently conveyed by quitclaim deed his
mineral interests in the 160 acres to his brother, Thomas Miller.
Id. ¶ 4. In 1948, Thomas Miller filed a quiet title action in San
Juan County, alleging that he was the fee simple owner of 931
acres, which encompassed the 160-acre mineral tract at issue.
Miller alleged in his complaint that after diligent search and
inquiry, he was unable to learn or determine the names, places of
residence, post office addresses, and whereabouts of the unknown
heirs of any deceased defendants. Moreover, he alleged that if any
defendants were still living and resided in New Mexico, the
defendants had “secreted” themselves so that service of process
could not be had except by publication. Miller then served by
publication in a weekly newspaper published in San Juan County.
Id. ¶ 7. The sheriff of San Juan County also attempted to serve
notice on all parties, but was unable to locate any defendants. The
court entered its judgment on December 20, 1948, quieting title
in favor of Thomas Miller. Id. ¶ 8.

Mabel Wilson, the last surviving joint tenant, died in 1970.
At all times, Wilson resided in San Diego, California. Prior to
1948, Wilson married and changed her name to Mabel W.
Weeber. Her estate made no claim to real property in New
Mexico. Id. ¶ 6. The 1948 San Diego City Directory contains a
listing for “Weeber Chas E (Mabel W).” Id. ¶ 11. This was the
same address as Mabel Wilson’s parents. Id.

In 2002, a landman informed Mabel Wilson’s successors-in-
interest that they were the current owners of the mineral interests
appurtenant to the property. Id. ¶ 12. Wilson’s successors filed a
civil action, challenging “the constitutional effectiveness of the
service of process made by publication on their predecessors-in-
interest.” Id. ¶ 14. “[T]he New Mexico Rules of Civil Procedure,
both as they exist today and as they existed in 1948, effectuate the
requirements of due process . . . .” Id. ¶ 32; see, e.g., Rule 1-
004(E) NMRA, comm. cmt. (“Rule 1-004(E)(1) makes explicit in
the rule the general test for constitutionally-adequate service of
process . . . .”). In 1948, Rule 4(g) “required a party seeking to
serve notice by publication to ‘file a sworn pleading or affidavit,
stating that any defendant’ had either gone out of state, concealed
himself or herself within the state, otherwise avoided service, or
that his or her name or place of residence are unknown.”
McElvain, 2017-NMSC-004, ¶ 32 (quoting Campbell v. Doherty,
206 P.2d 1145, 1149 (N.M. 1949)). “Such a showing required the
clerk of the court to issue notice of the action in a publication in
the county in which the action was pending.” Id. The special
master concluded that any investigation by Thomas Miller in 1948
would not have been likely to locate Mabel Wilson because her
parents had died and she did not appear by that name in the
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telephone directory. Id. ¶ 16. The special master also determined
that the plaintiffs’ claim to title was barred by laches, waiver, and
estoppel for failure to claim ownership from 1928 until 2002. Id.
¶ 17. The New Mexico Court of Appeals reversed, concluding
that Miller did not exercise diligence and good faith in notifying
the Wilsons of the quiet title action. Id. ¶ 18. For a discussion of
the decision by the court of appeals, see Vol. XXXII, No. 1
(2015) of this Newsletter.

The New Mexico Supreme Court reversed the court of
appeals, holding that notice by publication is proper as a last
resort in circumstances such as the one here, if and only if the
names and addresses of the defendants are not reasonably
ascertainable. Id. ¶ 31. The court reiterated that “the exercise of
diligence and good faith to locate a defendant are implicit
prerequisites to effective service of process by publication.”
Id. ¶ 32.

In this case, the supreme court agreed with the district court
that nothing indicated that Thomas Miller had information
regarding Mabel Wilson’s whereabouts or that her whereabouts
could be identified through reasonable diligence. Id. ¶ 37. The
court noted that the world was a different place in 1948 and that
Miller would have to have (1) assumed Mabel still lived in San
Diego based on a 20-year-old sale; (2) acquired and searched the
San Diego City Directory from 1926 or 1930 to find the Wilsons’
San Diego address; (3) searched San Diego’s public records for
Eva Wilson’s death certificate, which named her daughter Mabel
Weeber as her informant, or sift through 20 years of obituaries;
and (4) inferred an exact familial relationship between Mabel and
her parents. Id. ¶¶ 36–37. The court said Miller was not required
to “comb San Diego records to identify individuals who might
appear to have an interest in the Property and who were not
reasonably ascertainable.” Id. ¶ 42. Mabel Wilson’s address was
not in any of the original deeds, she changed her name by the
1948 action, and she did not exercise ownership in the property
between 1928 and 1948. Id. ¶ 43.

Finally, the court stressed the importance it must accord to
finality in the context of court judgments. Id. ¶ 44. Quiet title
judgments “provide the certainty needed to ensure that one is the
record owner of property in New Mexico to the exclusion of
others.” Id.

Editor’s Note: The reporter acknowledges the assistance of
her associate, Christopher A. Lauderman, in the preparation of
this report.

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

COMMUNITIZATION AGREEMENT SAVES LEASE FROM

TERMINATION DUE TO CESSATION OF PRODUCTION

While finding that an express cessation of production clause
in an oil and gas lease trumps the common law doctrine of
temporary cessation of production, the North Dakota Supreme
Court, nevertheless, found that the cessation of production clause

contained in the subject lease was, effectively, modified by the
cessation of production clause found in a communization agree-
ment (CA) to which the interests were subject. See Horob v.
Zavanna, LLC, 2016 ND 168, 883 N.W.2d 855. There, the
plaintiffs argued that the lease, which covered 1,057.72 gross
acres, did not contain a Pugh clause, and had produced beyond the
initial 10-year primary term, subsequently terminated due to
multiple cessations of production in excess of 60 days. The
cessation of production clause contained in the lease provided:

If, prior to discovery of oil, liquid hydrocarbons, gas or
their respective constituent products, or any of them, on
said land or on land pooled therewith, lessee should drill
and abandon a dry hole or holes thereon, or if, after
discovery of oil, liquid hydrocarbons, gas or their
respective constituent products, or any of them, the
production thereof should cease from any cause, this
lease shall not terminate if lessee commences additional
drilling or reworking operations within sixty (60) days
thereafter.

Id. ¶ 2 (emphasis added). A well was drilled and completed in
1979 on a 160-acre spacing unit, 40 acres of which were covered
by the lease. Id. ¶ 3. In connection, the operator signed a CA in
1987 with the United States, thereby pooling federal oil and gas
leases with the lease. Id. The CA remained in force for two years
and so long thereafter as communitized substances were, or could
be, produced in paying quantities, and it contained a comparable
cessation of production clause that provided it “shall not terminate
upon cessation of production if, within sixty (60) days thereafter,
reworking or drilling operations on the communitized area are
commenced and are thereafter conducted with reasonable dili-
gence during the period of nonproduction.” Id.

Following three separate periods of nonproduction in excess
of 60 days—April 2004 through September 2004, November
2006 through January 2007, and December 2010 through Febru-
ary 2011—the plaintiffs sued the defendant lease owners in
November 2013, arguing that the lease terminated by its express
terms as early as 2004, because, very simply, production from the
well ceased and additional drilling or reworking operations were
not commenced within 60 days. Id. ¶¶ 5–6, 9. The lessees did not
dispute that there were periods of nonproduction in excess of 60
days; however, they argued that, in each case, production was
restored within a reasonable time thereafter, in compliance with
the doctrine of temporary cessation of production, an argument
that the district court accepted. Id. ¶¶ 6, 11–12. That doctrine,
followed in North Dakota, generally provides that a temporary
cessation of production will not automatically terminate a lease,
and a reasonable amount of time will be allowed to restore
production. Id. ¶ 12 (citing Greenfield v. Thill, 521 N.W.2d 87, 89
(N.D. 1994); Sorum v. Schwartz, 344 N.W.2d 73, 76 (N.D. 1984);
Feland v. Placid Oil Co., 171 N.W.2d 829, 833 (N.D. 1969)).
Nevertheless, the supreme court disagreed with the district court
and found the doctrine inapplicable when the lease contains an
express cessation of production clause. Id. ¶¶ 14–15. The supreme
court noted that a cessation of production clause is an “unless”
clause, being “a clause of special limitation and a failure to
comply with its terms results in the automatic termination of the
lease.” Id. ¶ 13 (quoting Serhienko v. Kiker, 392 N.W.2d 808, 812
(N.D. 1986)).
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As a result, the supreme court would have found that the lease
terminated upon the 60-day lapse in production if no drilling or
reworking operations were commenced. However, the court also
found that the lease was committed to the CA, a right granted the
operator under the pooling provisions of the lease. Id. ¶¶ 19–20.
Significantly, the court found that, because the operator had
authority to enter into the CA, the plaintiffs were bound by that
agreement. Id. ¶ 20. In turn, the court found that federal regula-
tions mandate that the 60-day period only commences upon
receipt of notice, from an authorized officer, directing the
operator or lessee to place the well back on production. Id. ¶ 21
(citing 43 C.F.R. § 3107.2-3). Thus, the CA modified the lease
“by stating when the 60-day period begins to run after a lapse in
production.” Id. Here, because the operator returned the well to
production within the window noticed by the Bureau of Land
Management, the lease did not terminate. Id.

The supreme court also rejected the plaintiffs’ argument that
the lease should, alternatively, be segregated, pursuant to 30
U.S.C. § 226(m), which provides for segregation of a federal lease
into separate leases for (1) lands committed to a federal unit and
(2) lands lying outside the unit. Horob, 2016 ND 168, ¶¶ 22–23.
The court held that the segregation statute only applies to a unit
agreement whereby the lessees unite with other lessees to
cooperatively develop or operate a particular oil reservoir or to
conserve resources. Id. ¶ 23. It does not apply under a CA that
simply pools leases to conform to state spacing rules. Id. Further,
having found that the lease did not terminate, the court did not
address the defendants’ argument that the plaintiffs, in effect,
ratified the lease by accepting royalty payments after the respec-
tive lapses in production. Id. ¶¶ 7, 27.

The Horob case is significant. On a basic level, owners of oil
and gas leases will need to closely examine the terms of any
cessation of production provisions in their leases in light of well
operations and production and cannot rely on the doctrine of
temporary cessation of production if the lease contains an express
provision. The court did open the door to the operator making the
argument that it had, in fact, undertaken reworking operations
based on activities it undertook to restore production, but
accepted, without deciding, that there were no such reworking
activities in this case. Id. ¶ 17. Also significant is the court’s
decision that an operator or lessee could, based on pooling rights
granted under the lease, effectively modify the substantive terms
of a lease simply by entering into a pooling agreement (in this
case a CA) with other third parties, the modifications of which are
not consented to by the lessor. The decision begs the question of
just how far an operator and other third-party lessees—whose
individual leases cannot be independently developed under state
spacing rules—can go in modifying the terms of their leases
simply by entering into a pooling agreement, whether the lessors
consent or not.

Editor’s Note: The reporter’s law firm represented some of
the defendants in this action.
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SUPREME COURT OF OHIO DECLINES TO ADOPT “AT THE

WELL” ROYALTY RULE

Lutz v. Chesapeake Appalachia, L.L.C., No. 2016-Ohio-
7549, 2016 WL 6519011, involved a putative class action suit
originating in the U.S. District Court for the Northern District of
Ohio regarding landowner royalty calculations. The certified
plaintiff class, a group of landowner-lessors, claimed that
Chesapeake Appalachia, L.L.C. (Chesapeake) underpaid their gas
royalties under the terms of their respective leases. Id. ¶ 3. All of
the parties agreed that the landowner-lessors were not required to
pay for production costs (i.e., the costs of producing the gas from
below the ground and bringing it to the wellhead). Id. ¶ 4. The
issue involved whether the respective royalty clauses allowed
Chesapeake to deduct post-production costs (i.e., the costs
incurred after the gas is produced at the wellhead and before it is
sold). Id.

The Northern District of Ohio certified the question to the
Supreme Court of Ohio to determine whether Ohio will follow the
“at the well” rule or the “marketable product” rule. Id. ¶ 1. Under
the “at the well” rule, an oil and gas company may deduct post-
production costs before calculating landowner royalties. Id.
Alternatively, under the “marketable product” rule, the deductions
of post-production costs are limited in certain circumstances. Id.
The court opined that, “[i]n Ohio, oil and gas leases are con-
tracts,” id. ¶ 9 (citing Harris v. Ohio Oil Co., 48 N.E. 502, 506
(Ohio 1897)), and that “[t]he rights and remedies of the parties to
an oil and gas lease must be determined by the terms of the
written instrument . . . ,” id. (quoting Harris, 48 N.E. at 506).
Therefore, the court decertified the question holding that either
the lease language was ambiguous (so the court did not have
extrinsic evidence to determine the parties’ intent) or the lease
language was unambiguous (so the federal district court could
settle the dispute without the court’s assistance). Id. ¶ 10. As a
result, the case will be remanded back to the Northern District of
Ohio.

This decision is surprising as the Supreme Court of Ohio was
expected to adopt a general “at the well” rule as most other states
with oil and gas production (with notable exceptions including
West Virginia) have done. This decision provides little clarity to
both landowners and companies and will lead to increased
litigation. While landowners are now faced with the challenge of
bringing their own individual suit should they wish to challenge
deductions, landowners are in a better position than if the
Supreme Court of Ohio adopted the “at the well” rule.
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OHIO COURT HOLDS LEASE TERMINATION TO 15-YEAR

STATUTE OF LIMITATIONS

In Potts v. Unglaciated Industries, Inc., 2016-Ohio-8559,
2016 WL 7912889 (7th Dist.), the Court of Appeals for the
Seventh District of Ohio affirmed a decision from the Court of
Common Pleas of Monroe County, Ohio, that limited evidence
was satisfactory to demonstrate production sufficient to maintain
an approximately 121-year-old oil and gas lease. This case
involved an 1896 lease that included a term of “five years and as
much longer as oil or gas is found in paying quantities
thereon . . . .” Id. ¶ 3. This lease was assigned to Unglaciated
Industries, Inc. (Unglaciated) on February 27, 1989. Id. In 2013,
three of the current landowner-lessors (collectively, Potts) filed a
suit against Unglaciated to establish that the 1896 lease had
terminated for lack of production. Id. ¶ 4. By affidavit of its
president, Unglaciated provided evidence of production from
itself and its predecessor, uninterrupted, until the suit was
commenced. Id. ¶¶ 5, 71. The trial court granted summary
judgment to Unglaciated holding that it had provided sufficient
evidence to show the lease was valid and enforceable. Id. ¶ 9.

Potts filed a timely appeal of the decision based on three
assignments of error: (1) the judgment entry by the lower court
was not a final appealable order, (2) trial court did not have
jurisdiction as some landowners affected by the lease were
necessary parties and not added as part of the suit, and (3) summa-
ry judgment was improperly granted. Id. ¶¶ 13, 39, 61. Although
these three assignments were raised on appeal, only the third will
be discussed.

The court opined that Unglaciated provided sufficient
evidence to establish its initial burden of proof under the summary
judgment standard. Id. ¶ 89. The affidavit provided by
Unglaciated’s president attested that at least one well drilled under
the lease produced oil since at least 1962. Id. ¶ 83. Furthermore,
he was able to provide records of royalties paid to Potts as well as
revenue generated from the sale of oil since that time. Id. ¶ 88.
Potts failed to respond to Unglaciated’s motion for summary
judgment and, thus, failed to meet its reciprocal burden. Id. ¶ 89.

Alternatively, Potts argued that even if the affidavit provided
in support of Unglaciated’s motion for summary judgment was
sufficient evidence, it failed to account for production between
1901 and 1961. Id. ¶ 90. The court viewed the evidence in light
of various Ohio statutes of limitations. The trial court stated that
the expiration of a lease is an action to recover possession of real
property and relied on the 21-year ejectment statute. Id. ¶ 95.
However, the appellate court viewed the expiration of a lease as
a breach of the secondary term. Thus, the court relied on the 15-
year (amended in 2012 to 8-year) statute of limitations for breach
of a lease term. See id. ¶¶ 96, 113. Here, Unglaciated provided
sufficient evidence to show production in paying quantities since
1962. Id. ¶ 114. Thus, it was capable of satisfying whichever
statute of limitations applied. See id. Based on this interpretation,
the court affirmed the trial court’s ruling. Id. ¶ 116.

Unglaciated is an extremely important case for both land-
owners and oil and gas producers in Ohio. The recent trend in
cases in Ohio has been that once an oil and gas lease expires for
nonproduction, the lease automatically terminates and cannot be
revived through equitable or legal defenses. The general approach
taken in these cases is that once a lease has expired, a landowner

can no longer be said to have waived the benefit of its termination
because there is no longer a lease to be acting under and statute
of limitations issues typically are not considered. Unglaciated,
however, appears to cut against the current trend by holding that
nonproduction in a secondary term is a breach of lease subject to
the statute of limitations and therefore nonproduction prior to the
applicable statute of limitations period would not automatically
terminate the lease. Practitioners will be on watch to see if other
courts adopt this approach.

FORCE MAJEURE PREVENTS LEASE EXPIRATION

In Haverhill Glen, L.L.C. v. Eric Petroleum Corp., 2016-
Ohio-8030, 67 N.E.3d 845 (7th Dist.), the Court of Appeals for
the Seventh District of Ohio held that an oil and gas lease did not
terminate after the expiration of the primary term, even though no
well was drilled, due to a broadly written force majeure clause.
James F. Hillman, the owner of Harmon Creek Coal and Haverhill
Coal Company, reserved an oil and gas mineral interest underly-
ing 3,583 acres in Harrison County, Ohio, before passing his
interest to his heirs at his death. The Hillman heirs subsequently
transferred all of the mineral interests to Haverhill Glen, LLC
(Haverhill), which executed a lease with Eric Petroleum Corpora-
tion (EPC) in 2004. Id. ¶¶ 2–4. EPC wished to drill a well and
produce from the Haverhill mineral interest but was unable to
survey the surface for a suitable location because the surface
owners, New Rocky Valley Farms, Inc. (New Rocky) and Faith
Ranch and Farms, Inc., denied access to the surface by cursing at,
lunging at, and physically threatening EPC representatives. Id.
¶¶ 10–11. The primary term of the lease was set to expire on May
17, 2009, so in March 2009 EPC attempted to extend the lease or
sign a new lease. Haverhill did not execute an extension or new
lease. Id. ¶ 16. Additionally, EPC and Haverhill anticipated filing
a joint suit against New Rocky for access to the surface, but the
primary term of the Haverhill lease expired before the suit was
filed. Id. ¶ 17. In April 2013 Haverhill filed an action to have the
lease terminated for nonproduction, but EPC relied on a broadly
written force majeure clause to claim that the actions of the
surface owners wholly prevented any possible well from being
drilled during the primary term. Id. ¶ 18. The trial court agreed
with EPC (and the appellate court affirmed) citing that EPC had
paid significant expense to obtain the benefit of a force majeure
clause in the lease that allowed for drilling delays when the
delay was by any cause “not reasonably within [EPS’s] control.”
Id. ¶ 27.

Haverhill Glen is a victory for oil and gas producers showing
a court will enforce a force majeure clause when an uncontrollable
event prevents a lessee from complying with its obligations under
a lease.

LEASE TERMINATES FOR NONPRODUCTION

In Lang v. Weiss Drilling Co., 2016-Ohio-8213, 2016 WL
7468962 (7th Dist.), the Court of Appeals for the Seventh District
of Ohio affirmed a decision from the Common Pleas Court of
Monroe County, Ohio, that an oil and gas lease had expired due
to nonproduction. In 1981, Gerald L. Weiss, d.b.a. Gerald L.
Weiss Drilling Company (Weiss), drilled a well under an oil and
gas lease covering 32.5 acres in Monroe County, Ohio. Id. ¶ 2.
The well, known as the Donald Miller No. 1 Well, was said to
have produced in paying quantities for two years, but reported
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losses to the IRS in 1983, 1984, 1985, 1986, and 1987. See id.
¶ 17. Weiss did not provide tax forms from 1988 to 2004 and
reported losses for tax years 2005 to 2007. Id. ¶ 20. Weiss
reported minimal production to the Ohio Department of Natural
Resources for 2003 and 2004 and reported zero production for
2005 and 2006. Id.

After the landowner sought to have the lease terminated for
lack of production, Weiss argued that even though it reported
losses for the well from 1983 to 1987 to the IRS, the forms are not
indicative of actual production because it “provide[s] no founda-
tion regarding the nature of the loss.” Id. ¶ 46. Furthermore,
Weiss argued the trial court failed to consider the doctrine of
temporary cessation because the well’s pump was malfunctioning
in 2005 and 2006 and Weiss was reasonably diligent in obtaining
its repair. Id. ¶ 14. According to the court, this malfunction, in
hindsight, was likely the cause of the minimal production in 2003
and 2004 as well. Id. The court ultimately disagreed with Weiss’s
contentions citing evidence that Weiss had included the well on
a “common meter” where a “handful” of wells were connected to
a single meter. Id. ¶ 25. Thus, Weiss could not show how much of
the meter’s production was a consequence of the well and any
royalties paid to the landowner were, according to the court, a
“guesstimate” at best. Id. ¶ 43. The court opined that it needed to
be able to determine production from the particular well, and not
merely from a group, because the secondary term of the lease was
based exclusively on production of it. Id. Thus, the court found
sufficient evidence to affirm the lower court’s decision that the
lease had been terminated. Id. ¶ 56.

Lang is an important decision for landowners with old
vertical wells that are not individually metered. This case shows
that lessees may not be able to rely on production measured at a
common meter to evidence that any individual well produced.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

STATEWIDE ROYALTY CLASS ACTION CERTIFIED

In Naylor Farms, Inc. v. Chaparral Energy, LLC, No. 5:11-
cv-00634, 2017 WL 187542 (W.D. Okla. Jan. 17, 2017), the U.S.
District Court for the Western District of Oklahoma granted a
motion for class certification, with modifications, filed by the
plaintiffs in a class action lawsuit on behalf of themselves and
some 10,000 royalty owners in approximately 6,515 leases
covering 1,889 wells. The plaintiffs seek to recover for the alleged
underpayment of royalties by defendant Chaparral Energy, LLC
(Chaparral), and assert claims for breach of contract, breach of
fiduciary duty, actual and constructive fraud, unjust enrichment,
and accounting.

In granting the plaintiffs’ motion for class certification, the
court first stated that lessees have an implied duty of marketability
(IDM) under Oklahoma law and that “[a]bsent lease language
negating the IDM or permitting certain deductions, the lessee
must bear the full cost of services undertaken to place gas in
marketable condition, such as gathering, compression, dehydra-
tion, treatment, and processing (GCDTP services).” Id. at *1

(internal quotation marks omitted) (quoting Chieftain Royalty Co.
v. XTO Energy, Inc., 528 F. App’x 938, 940 (10th Cir. 2013)).
The plaintiffs claimed that only 1,238 of the potential class leases
specifically allowed deductions, leaving 5,277 class leases that do
not negate the IDM. Id. The plaintiffs further alleged that “‘[t]he
gas from the Class Wells must undergo at least one of the GCDTP
services to become marketable,’ and that they were improperly
charged for those services by [Chaparral’s] use of percentage-of-
proceeds (POP) contracts or variations of it.” Id. (first alteration
in original) (citation omitted) (internal quotation marks omitted).
“Chaparral sells between 85 and 90% of its gas at the wellhead,
with the remainder being sold at the tailgate of a processing
plant.” Id. Most of those sales were under POP contracts.
Chaparral contended that “the wellhead is the ‘first market’ or a
‘primary market’ for gas in the state,” and that it is paid “based on
100% of the value, calculated at the wellhead.” Id. “Central to
[the] plaintiffs’ argument [was] their assertion that raw gas at the
wellhead is not a marketable product.” Id.

The plaintiffs “assert[ed] that ‘90% of lease types within the
Class Definition were previously ruled upon by another Judge in
[the Western District] and/or the Oklahoma Supreme Court and
found not to negate the IDM,’” and that “the proposed class
[could] readily be certified because ‘regardless of lease language
variations, the legal effect of each Class Lease is the same—they
all contain the IDM.’” Id. at *3. Chaparral “respond[ed] that,
‘even if Plaintiffs were correct . . . that these terms all mean the
same thing, no Oklahoma court ha[d] interpreted their meanings
when used along with other terms in [so-called] multi-prong
royalty provisions . . . .’” Id. at *4. Chaparral also argued that “a
finding of a commonality is precluded because raw gas is
marketable at the wellhead and that determining which gas must
be processed requires a well by well determination.” Id. However,
the court reasoned that Chaparral’s claim of marketability at the
well based on an active and viable market there actually supports
commonality rather than precludes it, reasoning that Chaparral
had not claimed a need for an individualized inquiry on the issue.
Id. at *6.

The court reasoned that “[o]ne of the main reason[s] courts
have denied class certification motions in similar cases is the
existence of a ‘remarkable variety of royalty provisions.’” Id. at
*4 (quoting Foster v. Merit Energy Co., 282 F.R.D. 541, 559
(W.D. Okla. 2012)). However, the court found several differences
between this case and cases where certification was denied. The
first was that a majority of the leases in the non-certified cases had
not been reviewed, while in this case, all the leases had been
reviewed. Id. Further, because Chaparral sold 85 to 90% of its gas
at the wellhead, many of the potential issues that Chaparral
asserted would exist as a result of multi-pronged royalty clauses
were eliminated. Id. The court also found that this distinguished
this case from Wallace B. Roderick Revocable Living Trust v.
XTO Energy, Inc., 725 F.3d 1213 (10th Cir. 2013), “where the
defendant [there] argued that ‘some gas may be marketable at the
well, while other gas may require GCDTP services to be made
marketable.’” Naylor, 2017 WL 187542, at *4 (quoting Roderick,
725 F.3d at 1217).

The court found the controlling difference to be the plaintiffs’
evidence that 90% of the class leases appeared to contain lan-
guage the same or similar to that previously found by the Okla-
homa Supreme Court or another judge in the same district to
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impose the duty of marketability. Id. at *5. The court found the
plaintiffs’ exhibit categorizing the lease clauses to be generally
accurate with respect to the lease language considered by the court
in Mittelstaedt v. Santa Fe Minerals, Inc., 954 P.2d 1203 (Okla.
1998), TXO Production Corp. v. State ex rel. Commissioners of
the Land Office, 903 P.2d 259 (Okla. 1994), and Wood v. TXO
Production Corp., 854 P.2d 880 (Okla. 1992) (which the court
referred to collectively as the “Mittelstaedt Clauses”), and held
that “[i]f the class is limited to royalty owners whose leases
include Mittelstaedt Clauses, plaintiffs will have met their burden,
‘given known variations in lease language,’ ‘to affirmatively
demonstrate commonality on the implied duty of marketability,’”
Naylor, 2017 WL 187542, at *5 (quoting Roderick, 725 F.3d at
1218), because not only has the Oklahoma Supreme Court
“concluded the particular royalty clause language does not negate
the IDM (or is consistent with the marketable product rule) but
because . . . potential issues arising from conflicting language in
multiple royalty prongs will not materialize since most of [Chapar-
ral’s] gas is not only sold, but sold at the wellhead,” id.

As for typicality and adequacy, the court reasoned that “[f]or
the same reasons that the varying royalty clauses do not destroy
commonality, . . . they do not destroy typicality or adequacy,”
because the court was limiting the class leases to those with
Mittelstaedt Clauses. Id. at *6. In claiming lack of predominance,
Chaparral argued that the differing lease language, defenses, and
damages defeated predominance. However, the court found that
the variations in lease language did not present issues that created
a lack of predominance, and that by limiting the leases to those
that include Mittelstaedt Clauses the bulk of the issues raised by
Chaparral as precluding predominance would be eliminated.
Id. at *8.

In conclusion, in granting certification, the court limited the
class to those leases with Mittelstaedt Clauses, and further
excluded the plaintiffs’ fraud claims. Id. at *9.

STATUTORY PUGH CLAUSE DOES NOT APPLY TO A

FIELDWIDE UNIT PURSUANT TO THE UNITIZATION ACT

In Stephens Production Co. v. Tripco, Inc., 2016 OK CIV
APP 80, 2016 WL 7636898, the defendant, Tripco, Inc. (Tripco),
leased the SE/4 of Section 31 (Tripco Lease) in 1996. In 2013,
the plaintiffs, Stephens Production Co. and Eagle Oil & Gas
Co., leased the E/2 SE/4 and the SW/4 SE/4 of Section 31. A
fieldwide unit pursuant to the Unitization Act, Okla. Stat. tit. 52,
§§ 287.1–.15, was established in 1996 covering 1,940 acres
including the NW/4 SE/4 of Section 31, but excluding the E/2
SE/4 and the SW/4 SE/4 of Section 31. Stephens, 2016 OK CIV
APP 80, ¶¶ 2–3, 7.

Okla. Stat. tit. 52, § 87.1 is Oklahoma’s statute for the
establishment of drilling and spacing units, often referred to
simply as spacing units. Section 87.1(b) is a so-called statutory
Pugh clause stipulating that “[i]n case of a spacing unit of one
hundred sixty (160) acres or more, no oil and/or gas leasehold
interest outside the spacing unit involved may be held by produc-
tion from the spacing unit more than ninety (90) days beyond
expiration of the primary term of the lease.” Based on the
statutory Pugh clause, the plaintiffs brought suit to cancel that
portion of the Tripco Lease lying outside the fieldwide unit (the
E/2 SE/4 and the SW/4 SE/4 of Section 31), and to quiet title in

the plaintiffs arguing that the portion of the SE/4 not covered by
the fieldwide unit had terminated because the Tripco Lease was
well beyond 90 days past its primary term. Stephens, 2016 OK
CIV APP 80, ¶ 3. Tripco countered that the statutory Pugh clause
did not apply to unitization of the fieldwide unit. Id. ¶ 8. Thus,
Tripco still held a valid lease as to the entire SE/4. The Oklahoma
Court of Civil Appeals agreed with Tripco.

The court considered the statutory language and legislative
purpose of both the statutory Pugh clause and the Unitization Act.
The court noted the statutory Pugh clause speaks of spacing units,
not fieldwide units. Id. ¶ 13. The legislative purpose of Okla. Stat.
tit. 52, § 87.1, of which the statutory Pugh clause is a part, is to
prevent waste of oil or gas and to protect correlative rights.
Stephens, 2016 OK CIV APP 80, ¶ 14. In contrast the Unitization
Act, the fieldwide unitization statute, is a statutory scheme for
secondary recovery and impacts a much larger area than a spacing
unit. Id. ¶ 15. The legislative purpose of the Unitization Act is to
provide for unitized management, operation, and further develop-
ment so that greater ultimate recovery of oil or gas may be had.
Id. ¶ 16.

The court acknowledged that the two statutory schemes
“appear[] to conflict with and contravene” each other. Id. ¶ 17.
However, the court concluded that the “two distinct statutory
schemes . . . address different situations.” Id. ¶ 18. As the trial
court concluded, section 87.1 “deals with pre production of oil
and gas wells during the primary term of a lease.” Id. In contrast,
the Unitization Act “deals with enhanced recovery operations
after wells in a field have produced under primary operations for
a length of time.” Id. The court stated that “[w]hen determining
whether a statute applies to a given set of facts, the courts focus
on legislative intent, which is ascertained from the whole act, in
light of its general purpose and objective and after considering
relevant portions together to give full force and effect to each
provision.” Id. The court then concluded, as had the trial court,
that “[t]he Pugh Clause does not apply, and the Tripco Lease was
valid because it was held by production in the unit formed under
the Unitization Act.” Id.

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

OVER 100,000 ACRES IN SOUTHWEST OREGON WITHDRAWN

FROM NEW MINERAL DEVELOPMENT DURING FINAL WEEK

OF OBAMA ADMINISTRATION

On January 13, 2017, the Bureau of Land Management
(BLM) signed a public land order that withdrew over 100,000
acres in southwest Oregon, including over 95,000 acres in the
Rogue River-Siskiyou National Forest, from settlement, sale,
location, and entry under the public land laws and U.S. mining
laws, and from operation under mineral and geothermal leasing
laws. See Public Land Order No. 7859, 82 Fed. Reg. 4415 (Jan.
13, 2017); see also Press Release, BLM, “BLM Announces
Southwest Oregon Withdrawal” (Jan. 12, 2017). The withdrawal
is “for a period of 20 years while Congress considers legislation
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to permanently withdraw those areas and to protect the Southwest-
ern Oregon watershed from possible adverse effects of mineral
development.” 82 Fed. Reg. at 4415. Preexisting mineral claims
are not affected by the order. Id. at 4415–16.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A M I E  L .  C O U R T N E Y

—  R E P O R T E R S  —

CLEAN STREAMS LAW PENALTY DECISION LIMITS LIABILITY

The Commonwealth Court of Pennsylvania recently ruled that
section 301 of Pennsylvania’s Clean Streams Law, 35 Pa. Stat.
§ 691.301, does not authorize “the imposition of ongoing
penalties for the continuing presence of an industrial waste in a
waterway of the Commonwealth following its initial entry into the
waterways of the Commonwealth.” EQT Prod. Co. v. PADEP,
No. 485 M.D. 2014, 2017 WL 105981, at *11 (Pa. Commw. Ct.
Jan. 11, 2017). Although this case involved a leak of impaired
water from a lined impoundment at a natural gas well pad, the
court’s decision has ramifications for any entity potentially subject
to civil penalties under section 301, including those in the mining
industry.

Section 301 provides that “[n]o person or municipality shall
place or permit to be placed, or discharged or permit to flow, or
continue to discharge or permit to flow, into any of the waters of
the Commonwealth any industrial wastes, except as hereinafter
provided in this act.” 35 Pa. Stat. § 691.301. The court reasoned
that “[t]he General Assembly did not intend for these sections to
establish seemingly endless violations following but a single
release of industrial waste or other prohibited substances . . . .”
EQT Prod. Co., 2017 WL 105981, at *9. The court focused on the
statutory language in its decision, but also noted that ruling for the
Pennsylvania Department of Environmental Protection (PADEP)
“would vastly expand potential liability in Pennsylvania, even
when a polluter is taking aggressive steps to remediate.” Id. at
*10. This decision limits liability under the Clean Streams Law
because a continuing violation for a discharge to waters of the
commonwealth may be assessed only during the time when the
discharge is continuing to enter waters of the commonwealth;
once the discharge ceases, violations under section 301 also cease,
even if remediation is not complete. Id.

PADEP appealed the decision to the Pennsylvania Supreme
Court on January 13, 2017. See EQT Prod. Co. v. PADEP, No. 6
MAP 2017 (Pa. filed Jan. 13, 2017).

Editor’s Note: The reporters’ law firm represents EQT
Production Company in this matter.

NEW EPERMITTING TOOL FOR MINING PROGRAM

On January 18, 2017, the Pennsylvania Department of
Environmental Protection (PADEP) held a webinar to introduce
its proposed new ePermitting tool for the electronic submission
of permit applications. The ePermitting tool is expected to be
launched for use by the public by March 31, 2017. See Pa.

Anthracite Council, “DEP Unveils New e-Permitting to Coal
Industry” (Feb. 6, 2017); see also Testimony of John Quigley,
Secretary, PADEP, regarding Governor’s Proposed Fiscal Year
2016/2017 Budget, Senate Appropriations Committee Budget
Hearing (Feb. 25, 2016), http://files.dep.state.pa.us/AboutDEP/
Testimony/2016-2017%20Budget%20Testimony-DEP.pdf
(referencing new ePermitting program). The tool will initially
include only new bituminous coal surface mining applications,
and more PADEP permits will be added in the future on a rolling
basis. PADEP’s goal is to globalize ePermitting for applications
in other PADEP programs beyond its Bureau of District Mining
Operations. The ePermitting tool will allow the permitting process
to become completely electronic, including public comments and
agency review. Applicants will be able to use their existing
Greenport login credentials to access the ePermitting tool. Two
live training sessions and one webinar on using the new
ePermitting system were scheduled to occur in early February
2017.

NEW FINAL TECHNICAL GUIDANCE DOCUMENT FROM

PADEP

The Pennsylvania Department of Environmental Protection
(PADEP) has issued final technical guidance on the beneficial use
of coal ash at coal mines, replacing all prior guidance implement-
ing 25 Pa. Code ch. 290. PADEP, “Guidelines for Beneficial Use
of Coal Ash at Coal Mines,” Doc. No. 563-2112-228 (Dec. 17,
2016), http://www.elibrary.dep.state.pa.us/dsweb/Get/Document-
115761/563-2112-228.pdf. The guidance applies to the use of
coal ash at active coal mine sites and in the reclamation of
abandoned coal mines.

The guidance covers the following topics: (1) the process,
including testing requirements, for coal ash approval (i.e., agency
certification of the coal ash intended for beneficial reuse); (2) the
types of beneficial uses allowed by regulation; (3) approval (i.e.,
the agency’s approval of beneficial reuse at a particular site) and
related monitoring requirements; (4) reporting requirements; and
(5) other requirements, including due diligence for permittees,
corrective actions, and site closure. This document includes
specific requirements related to certain topics, like hydraulic
conductivity testing for certification of coal ash. Id. at 3. How-
ever, it also provides District Mining Offices with flexibility to
adjust sampling frequency and analysis, both for coal ash certifi-
cation and site approval/on-site monitoring. See, e.g., id. at 6, 16.
Like all technical guidance, this guidance is not binding law, but
rather PADEP policy interpreting applicable laws and regulations.

PADEP REVIEWS GAS WELL PILLAR STUDY

In 2011, the Pennsylvania legislature amended the Coal and
Gas Resource Coordination Act (Act 2 of 2011) to, among other
things, require the Pennsylvania Department of Environmental
Protection (PADEP) to conduct a comprehensive study and
update of the commonwealth’s Joint Coal and Gas Committee Gas
Well Pillar Study from 1957 (1957 Pillar Study). See 58 Pa. Stat.
§ 512.1. The 1957 Pillar Study has assisted PADEP in determin-
ing appropriate coal pillar sizes to ensure gas well integrity and
coal miner safety for operations that involve natural gas wells
penetrating coal seams. See Office of Active & Abandoned Mine
Operations, PADEP, “The Pennsylvania Department of Environ-
mental Protection’s Review of the Gas Well Pillar Study Update



Vol. XXXIV, No. 1, 2017 MINERAL LAW NEWSLETTER page 19

Completed by the John T. Boyd Company” (Sept. 6, 2016)
(PADEP Pillar Study Review). The comprehensive study required
under Act 2 of 2011 (Act 2 Pillar Study) focused on the following
points:

1. The appropriate pillar size around active, inactive,
and plugged wells and well clusters to ensure the
integrity of the well and to adequately protect the
coal seam and coal miners, and

2. additional criteria that should be considered when
approving pillars around an oil or gas well that
penetrates a workable coal seam.

Id. at 2–3.

Pursuant to Act 2 of 2011 and in cooperation with PADEP
and industry trade group participants, engineering consultant John
T. Boyd Company carried out the Act 2 Pillar Study and issued an
initial report in 2012. Id. at 3. Following initial concerns raised by
various industry trade groups about the feasibility of the recom-
mended pillar sizes, field tests were conducted in 2013 and 2014
at a Washington County, Pennsylvania, mine to create a model to
assist in measuring the impacts of ground movement related to
longwall panel removal. Id. Revised in May 2015 and finalized in
a subsequent revision in March 2016, the Act 2 Pillar Study made
many recommendations, including temporary well plugging,
alternative casing/cementing and safeguard distances for gas wells
and the appropriate application of pillar permits, and minimum
pillar size for longwall mines. Id. at 4.

Following a review of the final Act 2 Pillar Study, PADEP
rejected the recommendations found in the report due to safety
concerns. See News Release, PADEP, “Proposed Revised Coal
Mine Pillar Dimensions and Alternative Natural Gas Well
Construction Methods in Mining Areas Rejected Due to Safety
Concerns” (Jan. 19, 2017). In the news release, PADEP Acting
Secretary Patrick McDonnell stated that the recommendations
could not be implemented at this time as a feasible alternative to
the requirements set out in the 1957 Pillar Study. McDonnell also
noted that PADEP is open to analyzing other data and methodolo-
gies proposed by the public in the future. Id.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

—  R E P O R T E R  —

COMMONWEALTH COURT GRANTS APPLICATION TO ENJOIN

CERTAIN SECTIONS OF CHAPTER 78A

On November 8, 2016, the Commonwealth Court of Pennsyl-
vania granted in part and denied in part the Marcellus Shale
Coalition’s (MSC) application for expedited special relief in the
form of a preliminary injunction regarding certain regulations
contained in 25 Pa. Code ch. 78a (regulations associated with
unconventional wells). See Marcellus Shale Coal. v. Dep’t of
Envtl. Prot., No. 573 MD 2016, 2016 Pa. Commw. Unpub.
LEXIS 830 (Commw. Ct. Nov. 8, 2016) (unreported).

On October 8, 2016, the Pennsylvania Department of
Environmental Protection’s (PADEP) controversial amendments
to chapter 78a became effective. See Vol. XXXIII, Nos. 1, 2, and
4 (2016) of this Newsletter. On October 13, 2016, MSC filed a
lawsuit in the Commonwealth Court of Pennsylvania asserting that
seven specific portions of PADEP’s new chapter 78a regulations
exceed PADEP’s regulatory authority or are otherwise too vague
to stand scrutiny, as well as seeking declaratory and injunctive
relief. See Marcellus, 2016 Pa. Commw. Unpub. LEXIS 830, at
*2–3. Specifically, MSC took issue with an expanded list of
entities to be notified and allowed to comment on permits for well
sites within a certain distance, a requirement to identify and plug
any orphaned or abandoned wells, a requirement for freshwater
impoundments to be upgraded or closed within a year, and new
requirements for monthly waste generation reports. Id.

Moreover, MSC claimed that it suffered immediate, substan-
tial, and irreparable harm in four ways: (1) the loss of property
rights from wells that have been or are in the process of drilling;
(2) loss of money through the need to re-prepare well permits or
rebuild or reinstall compliant facilities; (3) additional costs for
compliance with new waste handling, site restoration, and
remediation activities; and (4) the lack of a transition period to
allow entities to conform to the new rules. Id. at *3–4. MSC also
contended that some of the challenged regulations violate express
statutory authority and result in per se irreparable harm for
purposes of preliminary injunctive relief. Id. at *4.

On October 25 and 26, 2016, the commonwealth court
conducted a two-day hearing on MSC’s application, during which
the parties were provided an opportunity to offer evidence and
oral arguments in support of their respective positions. Id. at *12.

The commonwealth court specifically granted MSC’s
application and enjoined PADEP preliminarily from implement-
ing and enforcing sections 78a.1 and 78a.15(f) and (g) of chapter
78a, in part, to the extent that “they include ‘common areas on a
school’s property or a playground’ and ‘species of special
concern’ as ‘public resources’ and include ‘playground owners’
in the definition of ‘public resources agency.’” Id. at *25. The
inclusion of these items constituted irreparable harm per se, as
well as created a cost of compliance that MSC would not be able
to recover. Id. However, the commonwealth court refused to
enjoin remaining provisions of sections 78a.1 and 78a.15(f)
and (g). Id.

The commonwealth court also enjoined PADEP from
implementing and enforcing sections 78a.52(c)(3) and 78a.73(c)
and (d), in part, to the extent that they imposed monitoring and
remediation obligations on owners and operators with respect to
wells identified in the area of review survey owned and/or
operated by others. Id. at *37. The commonwealth court recog-
nized that these sections, as drafted, required owners and opera-
tors to monitor wells that were not in their possession or otherwise
accessible to them. Id. at *35. Accordingly, the commonwealth
court narrowly enjoined this aspect of sections 78a.52(c)(3) and
78a.73(c) and (d).

Furthermore, the commonwealth court enjoined sections
78a.59b(b), 78a.59c, and 78a.65(d) in their entirety. Id. at
*43–54. “Section 78a.59b impose[d] new construction standards
for well development impoundments (storage of fresh water to be
used in drilling operations), including requirements that these
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impoundments be constructed with a synthetic impervious liner
and that the impoundments be either continuously monitored by
an individual or enclosed by a fence . . . .” Id. at *43. Section
78a.59b(b) required that existing well development impound-
ments must either be upgraded or closed by October 10, 2017. Id.
“Section 78[a].59c require[d] that operators of centralized
impoundments (storage of waste water from drilling operations)
either close these impoundments, in accordance with the terms of
the regulation, or obtain a permit for the impoundment under the
Solid Waste Management Act.” Id. The commonwealth court
found that MSC had “raised substantial legal questions over the
legal validity of the challenged regulations in terms of how they
treat existing impoundments” that were properly built under
PADEP’s previous regulations. Id. at *44. The commonwealth
court also recognized that the cost to retrofit or close the currently
existing impoundments could reach into the millions of dollars,
and such unrecoverable costs constituted irreparable harm. Id.
at *45.

Section 78a.65(d) imposes costly requirements under the
Clean Streams Law regulations relating to post-construction
stormwater management plans and best management practices that
are contrary to the existing exemption in the law. Id. at *48. The
commonwealth court also found that a substantial legal question
had been raised as to whether section 78a.65(d) imposed erosion
and sediment control measures beyond what existing law required.
Id. at *52. Thus, to the extent section 78a.65(d) abrogated any
requirements or exemptions in the Clean Streams Law, or
otherwise created a conflict between the laws, it constituted
irreparable harm. Id. at *53–54.

With regard to the remaining provisions MSC challenged in
its application, which were not otherwise narrowly enjoined, the
commonwealth court denied relief. Id. at *63.

LAWSUIT AGAINST DELAWARE RIVER BASIN COMMISSION

FOR LACK OF AUTHORITY TO REQUIRE ITS APPROVAL TO

DRILL FOR NATURAL GAS IN THE COMMONWEALTH

Wayne Land & Mineral Group, LLC filed a complaint against
the Delaware River Basin Commission (DRBC) alleging that the
DRBC lacks jurisdiction or authority to require it to seek approval
for the construction of a well pad and drilling of a natural gas well
on property in Wayne County, Pennsylvania. See Complaint,
Wayne Land & Mineral Grp., LLC v. Del. River Basin Comm’n,
No. 3:16-cv-00897 (M.D. Pa. May 17, 2016); see also Wayne
Land & Mineral Grp., LLC v. Del. River Basin Comm’n, No.
3:16-cv-00897, 2017 WL 63948 (M.D. Pa. Jan. 5, 2017) (denying
motion to intervene by Damascus Citizens for Sustainability,
Inc.); Wayne Land & Mineral Grp., LLC v. Del. River Basin
Comm’n, No. 3:16-cv-00897, 2017 WL 63918 (M.D. Pa. Jan. 5,
2017) (denying motion to intervene by State Senators Joseph B.
Scarnati, Lisa Baker, and Gene Yaw).

The DRBC was created out of the Delaware River Basin
Compact—an interstate compact dated November 2, 1961, by and
among the Commonwealth of Pennsylvania, New York State,
New Jersey, Delaware, and the United States—to implement the
purposes of the compact. See 2017 WL 63948, at *1. Specifically,
the DRBC was tasked with the adoption and promotion of
uniform and coordinated policies for water conservation, control,
use, and management in the Delaware River Basin. Id.

The complaint challenges whether the construction of a well
pad and related facilities targeting shale formations in the
Delaware River Basin are “projects” under section 3.8 of the
compact and, therefore, require the DRBC’s prior approval.

FEDERAL COURT PERMITS COUNTERCLAIM FOR

DECLARATORY JUDGMENT THAT DUTY TO RESTORE HAS

NOT YET BEEN TRIGGERED

The U.S. District Court for the Middle District of Pennsylva-
nia denied a motion to dismiss a counterclaim in an action
concerning the parties’ rights as to the use and maintenance of a
frac pond/impoundment. See Red Bend Hunting & Fishing Club
v. Range Res.-Appalachia, LLC, No. 4:16-cv-00864, 2016 WL
7034686 (M.D. Pa. Dec. 2, 2016).

Red Bend Hunting and Fishing Club (Fishing Club) entered
into an oil and gas lease with the predecessor of Range Resources-
Appalachia, LLC (Range Resources) in 2006. The 2006 lease
granted the authority to construct and maintain improvements on
the lease premises for use in connection with drilling, operating,
producing, and removing oil and gas from the premises. On
October 11, 2010, the parties entered into a second agreement
known as the Temporary Frac Pond Easement, which permitted
the use of the frac pond/impoundment to service wells on other
properties for five years. Both the 2006 lease and the 2010
easement also contained provisions to restore the property upon
expiration. Id. at *1.

Upon expiration of the 2010 easement, the Fishing Club
demanded that Range Resources immediately comply with the
2010 easement requirements to restore the property. The Fishing
Club filed claims for specific performance, breach of contract,
trespass, ejectment, and unjust enrichment. Range Resources filed
a counterclaim under the 2006 lease, stating that its duty to restore
was not yet triggered and that it maintains a right to use the frac
pond/impoundment. The Fishing Club filed a motion to dismiss
Range Resources’ counterclaim. Id. at *2.

After finding that it had subject matter jurisdiction over
Range Resources’ compulsory counterclaim, the district court
found that it was plausible that, following the expiration of the
2010 easement, the frac pond/impoundment was governed by the
terms of the 2006 lease. Id. at *6. Furthermore, the court found
that neither the parol evidence rule nor a modification barred the
counterclaim, given Range Resources’ portrayal of the 2010
easement as an expansion of legal rights to both access and use
the surface which, under Pennsylvania law, was first created
through the 2006 lease. Id. at *7.

GOOD-FAITH EFFORT TO MAINTAIN WAS SUFFICIENT

UNDER THE TERMS OF THE LEASE

The Superior Court of Pennsylvania affirmed a trial court’s
bench trial judgment entry regarding an oil and gas dispute for
quiet title and declaratory judgment. See Heath v. Dellich, No.
239 WDA 2016, 2016 WL 7232426 (Pa. Super. Ct. Dec. 13,
2016) (unreported).

In 1982, George D. and Mary Ann Dellich entered into an oil
and gas lease with the predecessor-in-interest Peoples Natural Gas
Company (PNG). In 1987, PNG pooled the Dellichs’ land along
with other tracts and drilled Well #1. In 2000, Daniel L. Heath
acquired PNG’s rights under the 1982 lease by assignment and
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continued running Well #1. Starting in 2002, Well #1 ran into
numerous problems, including a decrease in gas production due
to salt bed issues and a complete halt in production in April 2008.
In February 2009, Heath started paying the Dellichs “delay
rentals” under the 1982 lease. The Dellichs cashed these checks
until February 2011, at which point Heath began placing the
checks in escrow until July 2011. In June 2011, the Dellichs sent
a letter to Heath terminating the 1982 lease. Heath initiated an
action in July 2011 to quiet title and for declaratory judgment.
While the lawsuit was ongoing, in March 2012 Heath drilled
Well #2 and started producing gas again in November 2012. Id.
at *1–2.

On appeal, the Dellichs presented four issues for the superior
court’s review, including whether the trial court erred (1) in
concluding the burden of proof was on the Dellichs, (2) by finding
in favor of Heath, (3) in determining Heath tendered a valid shut-
in payment, and (4) by using an exhibit that was not admitted into
evidence. Id. at *2.

In reliance upon the Supreme Court of Pennsylvania’s
decision in T.W. Phillips Gas & Oil Co. v. Jedlicka, 42 A.3d 261
(Pa. 2012), the superior court affirmed that (1) the Dellichs failed
to meet their burden to demonstrate that the lease was no longer
in production, and (2) Heath had met the proper good-faith
standard. Heath, 2016 WL 7232426, at *4. In determining the
third issue, the superior court explained that the “Terms” section
of the 1982 lease allowed for delay rental payments to be made as
long as Heath operated “in the search for or production of oil or
gas.” Id. at *5. Further, based on the evidence presented, and the
Dellichs’ acceptance of payments for two years, it was reasonable
for the trial court to conclude that Heath acted in good faith to
maintain the lease. Id. Finally, the superior court found that the
Dellichs failed to object at trial to an admission of fact regarding
the existence of a letter that had not been admitted into evidence.
Id. at *6.

SUPERIOR COURT AFFIRMS UNAMBIGUOUS ASSIGNMENT

On November 21, 2016, the Superior Court of Pennsylvania
issued parallel decisions in a case affirming the trial court’s
decision that an assignment clearly did not intend for a perpetual
grant of a one-half royalty interest. See Rohe v. Meehan (Rohe I),
No. 344 MDA 2016, 2016 WL 6840304 (Pa. Super. Ct. Nov. 21,
2016) (unreported); Rohe v. Meehan (Rohe II), No. 353 MDA
2016, 2016 WL 6840364 (Pa. Super. Ct. Nov. 21, 2016) (unre-
ported).

On October 31, 1949, the landowners, the Rohes, entered into
an oil and gas lease with H.R. Hirzel for a primary term of 10
years for 62 acres of property located in Forks Township,
Pennsylvania. On February 1, 1954, the Rohes executed an
assignment to D. Reese Meehan, Trustee, for a one-half interest
regarding the same 62 acres. See Rohe I, 2016 WL 6840304, at
*1. Specifically, the 1954 assignment stated that the undivided
one-half interest was for “certain Oil and Gas Lease or Leases
made by [the Rohes] with [Hirzel].” Id. On September 29, 1955,
the subsequent lessee surrendered the 1949 lease between the
Rohes and Hirzel. Id. In 2014, the Rohes filed a quiet
title/declaratory judgment action seeking a ruling that the 1954
assignment did not constitute a permanent conveyance of the one-

half interest in royalty payments. Id. at *2. The trial court found
in favor of the Rohes.

The successors-in-interest to Meehan separately appealed the
trial court’s holding. See Rohe II, 2016 WL 6840364. The
superior court affirmed and found that the appellants had failed to
consider the 1954 assignment as a whole. Rohe I, 2016 WL
6840304, at *3.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

POST-CONSTRUCTION PUBLIC USE HELD SUFFICIENT TO

DEMONSTRATE PIPELINE’S QUALIFICATION AS COMMON

CARRIER

Texas law grants common-carrier gas pipeline companies the
right of eminent domain. A company does not acquire common-
carrier status, though, merely by the perfunctory act of filing an
application for a permit as such and agreeing to make the pipeline
available for public use, the Texas Supreme Court ruled in Texas
Rice Land Partners, Ltd. v. Denbury Green Pipeline-Texas, LLC
(Texas Rice I), 363 S.W.3d 192 (Tex. 2012). Instead, the pipeline
company bears the burden of establishing that its pipeline will
serve the public and is not built for the builder’s exclusive use.
Specifically, for the pipeline company to qualify as a common
carrier, a reasonable probability must exist that the pipeline will
at some point after construction serve the public by transporting
gas for one or more customers who will either retain their own gas
or sell it to others. After remand of Texas Rice I, the same court
in Denbury Green Pipeline-Texas, LLC v. Texas Rice Land
Partners, Ltd. (Texas Rice II), No. 15-0225, 60 Tex. Sup. Ct. J.
201, 2017 WL 65470 (Tex. Jan. 6, 2017), rev’g 457 S.W.3d 115
(Tex. App.—Beaumont 2015), reversed the court of appeals and
affirmed the trial court’s summary judgment for the pipeline
company, Denbury Green Pipeline-Texas, LLC (Denbury Green),
against landowner Texas Rice Land Partners, Ltd. (Texas Rice
Land Partners), holding that Denbury Green had demonstrated its
common-carrier status as a matter of law. See also Vol. XXXII,
No. 2 (2015) of this Newsletter.

Denbury Green’s “Green Line” pipeline, completed in 2010,
crossed the rice-farming land of Texas Rice Land Partners in
Jefferson County, Texas. It connected to a pipeline extending
from Jackson, Mississippi, to the Louisiana-Texas border and
transported carbon dioxide (CO2) gas owned by Denbury Green
and its affiliates to Brazoria County, Texas, for use in tertiary oil
recovery and ultimate sequestration there. Before construction
began, Denbury Green had obtained a permit from the Texas
Railroad Commission as a common carrier with eminent domain
authority but was denied access to the Texas Rice Land Partners
land. Denbury Green sued for an injunction allowing it to proceed
with condemnation and construction, and it completed the
pipeline while the suit was pending. After the supreme court’s
initial ruling, Denbury Green produced in the trial court transpor-
tation agreements it had entered into with two unaffiliated entities
after the pipeline was finished, one with a CO2 supplier seeking to
ship its out-of-state CO2 to a plant in the Houston area and the
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other with a manufacturer of industrial gases seeking to dispose
of CO2 produced at a Port Arthur refinery, as well as an agreement
with an affiliate, Denbury Onshore, acting on its own behalf and
for unaffiliated working interest owners in Mississippi. See Texas
Rice II, 2017 WL 65470, at *1–2. Reversing summary judgment
for Denbury Green, “the court of appeals concluded that ‘reason-
able minds could differ regarding whether, at the time Denbury
Green intended to build the Green Line, a reasonable probability
existed that the Green Line would serve the public,’” notwith-
standing that the post-construction contracts showed that it in fact
did so. Id. at *3 (quoting 457 S.W.3d at 121–22).

The Texas Rice I test, the court said, “balances the property
rights of Texas landowners with [the] state’s robust public policy
interest in pipeline development . . . .” Id. at *5. “[Post-construc-
tion] contracts with unaffiliated entities that show non-pipeline-
owned gas being transported for the benefit of the unaffiliated
entity can be relevant to showing reasonable probability of future
public use,” when combined with other evidence. Id. Denbury
Green presented evidence that it had intentionally planned its
route to pass in close proximity to potential customers and that it
was the only pipeline available to CO2 producers. Once Denbury
Green entered into its third-party contracts, a reasonable fact-
finder could no longer determine that a genuine fact issue existed
regarding whether its planning had made it more likely than not
that the pipeline would have public use. Id.

The court of appeals, the court went on to observe, had also
“erroneously required that the reasonably probable future use of
the pipeline serve a ‘substantial public interest.’” Id. at *6
(quoting 457 S.W.3d at 121). For a pipeline to serve the public it
must merely “transport[] gas for one or more customers who will
either retain ownership of their gas or sell it to parties other than
the carrier.” Id. (alteration in original) (quoting Texas Rice I, 363
S.W.3d at 202). “[E]vidence establishing a reasonable probability
that the pipeline will, at some point after construction, serve even
one customer unaffiliated with the pipeline owner is substantial
enough to satisfy public use under the Texas Rice I test.” Id.

POTENTIAL ADVERSE ROYALTY CLAIMANTS HELD NOT

NECESSARY PARTIES TO SUIT FOR NONPAYMENT OF

ROYALTY UNTIL ACTUAL ASSERTION OF THEIR CLAIMS

In Crawford v. XTO Energy, Inc., No. 15-0142, 2017 WL
461361 (Tex. Feb. 3, 2017), rev’g 455 S.W.3d 245 (Tex.
App.—Amarillo 2015), the Texas Supreme Court reversed the
dismissal on procedural grounds of a suit by Richard Crawford,
the alleged owner of minerals underlying an 8.235-acre strip of
land in Tarrant County, Texas, for unpaid royalty on oil and gas
production from a pooled unit that included the land.

Mary Ruth Crawford, the plaintiff’s mother, had owned a
146-acre tract that included the land in question. In 1964 she
conveyed the surface estate of the 8.235-acre strip to Texas
Electric Service Company for an electrical transmission line,
reserving the oil and gas underlying the land. In 1984 she
conveyed the land lying north and south of the strip without any
mineral reservation. She executed an oil and gas lease covering
the strip of land to XTO Energy, Inc.’s (XTO) predecessor-in-
interest in 2007. She died shortly thereafter, and Richard
Crawford inherited her interest. Id. at *1.

XTO pooled the Crawford lease with hundreds of others, 44
of which covered land adjacent to the Crawford tract, and drilled
a well that began producing in 2010. Before paying royalty, XTO
obtained an attorney’s title opinion that credited royalties to the
owners of the 44 lots that adjoined the Crawford strip but none to
Crawford. In the attorney’s opinion, Mary Ruth Crawford’s 1984
deed had, under the common-law strip-and-gore doctrine,
conveyed not only the land to the north and south of the strip she
had conveyed to the electric company but also her minerals
underlying the strip. Id.

When XTO failed to pay any royalty to Crawford, he sued for
breach of contract and a declaratory judgment, whereupon XTO
filed a motion to compel Crawford to join the 44 adjoining
landowners in his suit. Id. at *2. Those owners were necessary
parties, XTO asserted, because (1) they had claims as a matter of
law under the strip-and-gore doctrine; (2) a judgment in
Crawford’s favor would require a determination that he owned the
strip of land, directly impacting the adjacent landowners’ inter-
ests; and (3) to the extent such a judgment did not bind those
landowners, they could be expected to assert royalty claims
against XTO and expose it to multiple, inconsistent obligations.
Id. at *4. The trial court agreed and granted XTO’s motion,
ordering Crawford to join the adjacent owners in his suit. When
he refused, the court dismissed the suit in an order that the court
of appeals affirmed. Id. at *2; see Vol. XXXII, No. 1 (2015) of
this Newsletter. The supreme court reversed the court of appeals’
judgment and ordered the suit reinstated.

The court agreed with Crawford that the adjacent landowners
were not necessary parties to the suit because they did not meet
the requirement of Tex. R. Civ. P. 39(a)(2) that a necessary party
that must be joined in order for a suit to proceed “claim[] an
interest relating to the subject of the action.” Crawford, 2017 WL
461361, at *4 (alteration in original). There was nothing in the
record, the court observed, even suggesting that any of the
adjacent landowners had ever demanded or asserted ownership of
a royalty interest in the Crawford strip, unlike the circumstances
in cases in which such claims were shown through parties’ deeds
or leases. Id. at *5. Nothing in the record indicated the adjacent
landowners were even aware that a portion of the royalties XTO
paid them was attributable to the Crawford land, and the court
declined to hold that those owners had claimed an interest merely
because XTO had been sending them royalties to which they
never claimed entitlement. Id. Rule 39 does not, the court
concluded, require joinder of persons who potentially could claim
an interest in the subject of the action but only, under certain
circumstances, those who actually claim such an interest. Id.

The court emphasized that XTO could bring the adjacent
landowners into the suit itself in order to avoid the risk of future
claims, and it noted that the record did not indicate XTO had
considered filing an interpleader action. XTO could not, however,
force Crawford to add the adjacent landowners or face dismissal.
Id. at *6.

ARGUMENT THAT CONSTRUCTION OF OIL AND GAS

LEASEHOLD CONVEYANCE WAS QUESTION OF LAW AND NOT

FOR JURY HELD WAIVED

Lakota Energy Ltd. Partnership v. Merit Management
Partners I, L.P., No. 02-13-00057-CV, 2016 WL 6803181 (Tex.
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App.—Fort Worth Nov. 17, 2016, pet. filed) (mem. op.), involved
conveyances of oil and gas leasehold interests made in 2000 by
Merit Management Partners I, L.P., Merit Energy Partners III,
L.P., and Merit Energy Company, LLC (collectively, Merit) to
Lakota Energy Limited Partnership (Lakota). The conveyances
described the property being conveyed as follows:

all of the right, title, and interest of [Merit] in and to
. . . :

. . . [t]he oil, gas and mineral leasehold estates and other
real property and mineral interests described in Exhibit
A, including, without limitation, any royalty, overriding
royalty, net profits interests or similar interests owned by
[Merit] and burdening the leasehold estates or lands
described in Exhibit A, . . .INSOFAR AND ONLY
INSOFAR, as such leasehold estates or mineral interests
cover lands lying within a pooled unit or if such lease-
hold is not within a pooled unit the lands lying within the
proration or spacing units, as established by and as set
forth on the applicable form P-15 filed with the Railroad
Commission of Texas, for the wells described on Exhibit
B . . . . 

Id. at *2 (alterations in original). Exhibits A to three separate
conveyances listed 66 oil and gas leases covering land in Wise
County, Texas, two leases on land in Jack County, and five leases
on land in Parker County, respectively. Exhibit B to each convey-
ance identified wells located on the leases by well name, operator,
working interest, and net revenue interest, expressed as a percent-
age. The working interest for all of the wells, with only two
exceptions, was listed as “0.00.” Id.

The Merit-Lakota conveyances had resulted from an auction
sale of interests in leases Merit had acquired in 1998. The 1998
acquisition included both working interests and overriding royalty
interests. Merit’s stated intention in marketing a portion of the
properties before the 2000 sale was to sell its overriding royalty
interests (as well as two “non-operated working interests”). Id. at
*1. In the 10 years that followed the auction sale, Merit continued
to conduct operations on leases that were included in Exhibit A to
the Lakota conveyance, and Lakota was paid overriding royalty
proceeds. Id. at *2. In 2010 Devon Energy Production Company,
L.P. (Devon) approached Lakota with an offer to purchase a
100% working interest in four of the Exhibit A leases. After
initially expressing surprise to Devon that it owned the working
interests, Lakota soon sent letters to Merit in which it sought
clarification of its ownership and stated that its attorney had
advised Lakota that the Merit conveyance was “definitely a deed”
to the four leases. Id. at *3. In April 2011 Merit sued for a
declaration of the interests conveyed in the 2000 conveyances and
to quiet title to the working interest under the Exhibit A leases.
Lakota counterclaimed to quiet title to the working interest under
the leases in itself. Id.

After denial of summary judgment motions by both sides and
after a four-day trial, a jury found that the conveyances did not
convey the disputed working interests to Lakota. Id. Lakota filed
a motion for new trial and for judgment notwithstanding the
verdict, arguing that “‘the Conveyances were unambiguous and
should have been interpreted by the Court as a matter of law’ and
that there was insufficient evidence to support the jury’s answer.”

Id. at *4. The trial court denied Lakota’s motions and entered
judgment quieting title in Merit. Id.

On appeal Lakota again asserted that the conveyances were
unambiguous and clearly conveyed the disputed working interests
to the extent they covered land in a pooled unit or proration unit
and that the trial court had erred in submitting the legal issue to
the jury. Id. Lakota had not objected to the jury question at the
charge conference during trial, however, and had in fact requested
a substantially similar jury question itself. Lakota’s acquiescence
to the question had invited the error it later complained of, and it
could not on appeal, the court held, assert that the trial court
committed error in giving Lakota exactly what it had asked for. Id.
“The first time Lakota clearly and directly raised its argument that
the construction of the unambiguous conveyances was solely an
issue for the trial court was in its post-verdict motions,” the court
observed, and that was “too late to preserve any error . . . .” Id. at
*5. That Merit itself had argued pre-trial that the conveyances
were unambiguous so that their interpretation was a question of
law for the court did not change the result. Id. at *6.

Lakota also complained of the trial court’s allowing at trial
the testimony of a landman and a title attorney as experts for
Merit to testify regarding the interests Merit had intended to
convey. Although Lakota had objected at trial and had thus
preserved any error, the court of appeals found, the jury’s verdict
was not controlled by the challenged evidence, which was
cumulative of the testimony of other witnesses to which Lakota
had not objected, so that any error was harmless. Id. at *7.

Finally, the court upheld the trial court’s denial of an award
of Merit’s attorneys’ fees. Because Merit sought title to a
possessory interest in mineral fee estates, according to the court,
its rights were required to be adjudicated as a trespass to try title.
Because the suit was in effect a suit to quiet title governed by the
Texas trespass-to-try-title statutes, Merit’s request for attorneys’
fees was inappropriate. Id. at *8.

SALTWATER DISPOSAL WELLS HELD TAXABLE SEPARATELY

FROM UNDERLYING SURFACE ESTATE

Parker County Appraisal District v. Bosque Disposal
Systems, LLC, No. 02-15-00343-CV, 2016 WL 7017955 (Tex.
App.—Fort Worth Dec. 1, 2016, no pet. h.), decided the challenge
of a group of landowners who operated commercial saltwater
disposal wells on their land to the local tax appraisal district’s
assessment of their disposal wells separately from the rest of the
surface estate. Reversing the trial court’s summary judgment for
the landowners, the court of appeals held that the appraisal
district’s assessment had not illegally subjected the landowners to
multiple assessments on the same property.

The gist of the landowners’ argument, the court noted, was
that because the taxation of the wells as a separate property
interest was not expressly authorized by statute, the appraisal
district was subjecting their land—the only legally taxable
estate—to improper multiple assessments. Id. at *3. To the
contrary, it explained, “[a] single tract may include several . . .
aspects of realty,” and “[a]t least some of these aspects of real
property can be taxed separately even though all are part of the
same surface tract.” Id. at *4 (alterations in original) (quoting
Matagorda Cnty. Appraisal Dist. v. Coastal Liquids Partners,
L.P., 165 S.W.3d 329, 332 (Tex. 2005)). And “the tax code
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provides that appraisal records must include both ‘real property’
and ‘separately taxable estates or interests in real property.’” Id.
(quoting Tex. Tax Code Ann. § 25.02). The court rejected the
landowners’ contention that taxation of their use of the land for
saltwater disposal required a conveyance to create a separate
estate. Id. Finally, the fact that the statutorily enumerated types of
real property that may be separately taxed did not squarely
describe saltwater disposal wells did not preclude the appraisal
district’s method of assessment. Id. at *6.

RES JUDICATA HELD TO BAR MINERAL CLAIMS

Fuhrmann v. C & J Gray Investments Partners, Ltd., No. 05-
15-01387-CV, 2016 WL 7217252 (Tex. App.—Dallas Dec. 13,
2016, no pet. h.) (mem. op.), affirmed summary judgment in favor
of C & J Gray Investments Partners, Ltd. (C & J Gray) that it
owned the mineral estate of approximately 212 acres in Grayson
County, Texas, against claims by Toby Fuhrmann and others,
successors to the interests of John L. and Anna M. Hayes, who
had acquired the land in 1975.

In 1994 the Hayeses had conveyed the land to the trustee of
a charitable trust they had recently established, reserving all the
oil, gas, and other minerals until the death of both grantors, at
which time the minerals would, according to their deed, pass to
the owner of the surface estate. Shortly after the Hayes deed, the
trustee conveyed the land to Jerry L. and Cathy A. Gray, by way
of a deed that expressly included the remainder interest that
followed the Hayeses’ life estate. After John Hayes’s death in
1995, Anna Hayes filed suit against the trustee, the trust beneficia-
ries, and the Grays, alleging that she and her husband had not
been competent to create the trust and to convey the property and
that the Grays’ acquisition had resulted from their fraud and self-
dealing. Id. at *1–2.

The parties settled the litigation pursuant to an agreement that
terminated the trust but ratified all actions taken by the trustee,
including its sale of the land to the Grays. The settlement was
confirmed by an agreed judgment that expressly ratified the sale
to the Grays. By deed dated March 17, 2000, the Grays thereafter
sold the land, subject to, according to their deed, the mineral
reservation set forth on Exhibit B thereto. Id. at *3. Exhibit B to
the deed reserved “[a]ny and all prior and valid outstanding
reservations or conveyances of oil, gas, and/or other minerals . . .
heretofore conveyed, excepted or reserved,” followed by a recital
that the mineral estate was vested in the Hayeses, subject to their
1994 deed and a verbatim repetition of the Hayes reservation,
including the statement that it was the intention of the grantor and
grantee that upon the death of the Hayeses that the mineral
interests so reserved will vest in the Grays. Id. (alteration in
original). The Grays’ grantee then conveyed the land in three
separate parcels to Fuhrmann and others, and the Grays conveyed
any mineral interest they had in the land to C & J Gray. Id.

In 2013 C & J Gray filed suit against the successors to the
interests of the grantees under the Grays’ 2000 deed to quiet title
to the mineral estate of the land. The defendants counterclaimed
for a judgment declaring that they instead owned the mineral
estate, vested in them upon Anna Hayes’s death, on the basis that
the Grays’ deed had not reserved any mineral interest the Grays
owned. Id. at *4. The trial court granted C & J Gray’s motion for
summary judgment, and the defendants appealed. Id. at *5.

The court devoted most of its opinion to the defendants’
argument that the trial court had erred in granting summary
judgment at least partly on the grounds that their claims were
barred by res judicata because, they asserted, they had not been
parties to the litigation involving Anna Hayes and the Grays.
Although the defendants were not parties to the litigation, the
court pointed out, their potential claims were derived from Anna
Hayes, who was a party. That fact established the privity between
the defendants and a party to the suit required for res judicata to
apply. Id. at *8. The defendants’ claims to the minerals were
based on the same nucleus of operative facts as those that were
involved in the litigation, in which Anna Hayes had agreed to a
judgment allowing the deed to the Grays to stand. Under those
circumstances, where the current suit arose out of the same subject
matter as the prior suit and the parties’ claims could all have been
litigated then, res judicata barred the defendants’ claims. Id. at *9.

It is unclear from the opinion why the court appears to have
regarded it dispositive that the defendants were bound by the
judgment confirming the conveyance of the minerals to the Grays.
After all, the competing titles of both the defendants and C & J
Gray depended on the Grays as their common source. The real
issue in the case would seem to be the construction of the mineral
“reservation” in the Grays’ 2000 deed. Unless the defendants’
argument was that that 2000 deed’s description of the wording of
the prior 1994 deed from the Hayeses into the trust should be
treated as though it did not exist so that any purported reservation
to the Grays in their deed was of no effect—and there is no
indication that this was their argument—why the court need not
discuss the effect of the deed from the Grays is something of a
mystery.

DEED CONSTRUED TO HAVE RESERVED 75%, NOT ALL, OF

GRANTORS’ 75% MINERAL INTEREST

The court in Webb v. Martinez, No. 04-16-00042-CV, 2016
WL 7234044 (Tex. App.—San Antonio Dec. 14, 2016, no pet. h.)
(mem. op.), construed a 1998 deed from Nancy Webb and her co-
grantors conveying their land to Arturo Martinez, Jr., subject to
the following mineral reservation:

SAVE AND EXCEPT and there is hereby reserved unto
the [grantors], [their] heirs and assigns, 75% of all of the
oil, gas, and other minerals presently owned by [grant-
ors], in and under and that may be produced from the
herein described property.

Id. at *1 (second alteration in original).

Before the deed the grantors had owned 75% of the minerals,
and their sale contract with Martinez had called for them to
reserve their entire 75%. An oil and gas lessee questioned their
ownership in 2013, apparently crediting Martinez, the grantee,
with 25% of 75% of the minerals, and they promptly sued
Martinez, eventually alleging that the deed’s reservation, taken
together with wording in the deed making it “subject to . . .
reservations of record,” was effective to have reserved 100% of
their 75% mineral interest, not just 75% of it. Id. Affirming
summary judgment for the grantee, the court of appeals disagreed.

“The phrase ‘in and under and that may be produced from the
herein described property’ describe[d] the location of the mineral
estate by reference to the description of the surface estate,” the
court explained. Id. at *2. The interest in oil, gas, and other
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minerals “presently owned” by the grantors when the deed was
executed was 75%, and the deed unambiguously reserved only
75% of that interest. Id. Moreover, the grantors were barred by the
four-year statute of limitations from seeking reformation of the
deed based on mutual mistake. Id. at *3.

CLAIMS BASED ON BREACH OF PREFERENTIAL PURCHASE

RIGHT HELD BARRED BY LIMITATIONS

In the context of deciding whether a party could seek a bill of
review of a trial court’s judgment against a procedural bar to an
appeal, the court in Cody Texas, L.P. v. BPL Exploration, Ltd.,
No. 04-16-00078-DV, 2016 WL 7234048 (Tex. App.—San
Antonio Dec. 14, 2016, no pet. h.), found that the petitioner, the
defendant at trial, had a meritorious ground for appeal in asserting
expiration of the applicable statute of limitations as a matter
of law.

Choctaw Corp. (Choctaw) and BPL Exploration, Ltd. (BPL)
were parties to a joint operating agreement (JOA) covering oil and
gas working interests in Zapata County, Texas. The JOA included
a provision granting to either party a preferential right, running
with ownership of the property, to purchase any interest subject to
the agreement that the other party should desire to sell. In June
2000, Choctaw entered into an agreement to sell its 80% interest
in the properties subject to the JOA, among other properties, to
Cody Texas, L.P. (Cody Texas). In the same transaction, Cody
Texas agreed to transfer to Queen Sand Resources (QSR) 25% of
the properties to be acquired from Choctaw. Choctaw promptly
gave notice of its proposed sale by letter to BPL, stating the
allocated portion of the purchase price but without disclosing
other terms of the sale, including its effective date and the
participation of QSR. BPL requested further information,
including the purchase and sale agreement and confirmation of the
purchase price and its allocation, but Choctaw refused, citing a
confidentiality clause in its purchase and sale agreement. On June
12, 2000, a representative of BPL returned Choctaw’s notice letter
indicating that BPL waived its preferential right. Choctaw, Cody
Texas, and QSR then closed their sale transaction on June 30,
2000. Id. at *4–5.

BPL learned of Cody Texas’s transfer of 25% of the acquired
interest to QSR on October 22, 2004, and, after failed discussions,
filed suit against Choctaw, Cody Texas, and others on November
28, 2005, asserting breach of the preferential right provision both
with respect to Choctaw’s sale and Cody Texas’s transfer to QSR.
Id. at *6. Because BPL’s suit was filed after the four-year period
of limitations after the Choctaw sale, it was obliged to assert that
the running of limitations had been tolled by the discovery rule,
in that BPL did not know, and could not have learned in the
exercise of reasonable diligence, of the accrual of its cause of
action until some point less than four years before the filing of its
suit. The discovery rule requires the party asserting it to show that
the facts giving rise to the proponent’s claim were inherently
undiscoverable. Id. at *7. This BPL could not do, in the court’s
analysis. BPL had sufficient information and facts from which it
could have discovered the alleged breaches when Choctaw gave
notice of the proposed sale and then refused to provide further
details in June 2000, more than four years before BPL’s filing the
suit. Id. at *9. Likewise, because BPL was made aware of the
Choctaw transaction, and that full information concerning it was

being withheld, at the time of Choctaw’s notice, any causes of
action for fraud or fraudulent concealment were time barred as
well. Id. at *11–12.

OIL AND GAS LEASE’S PROVISION MANDATING PRICE TERMS

OF ANY FUTURE GAS CONTRACT DID NOT SUPERSEDE

“MARKET VALUE AT THE WELL” ROYALTY CLAUSE

The court in Westport Oil & Gas Co. v. Mecom, No. 04-15-
00714-CV, 2016 WL 7234056 (Tex. App.—San Antonio Dec. 14,
2016, no pet. h.), reversed a judgment of some $4.25 million in
favor of the plaintiff royalty owners for underpayment of royalties
by Kerr-McGee Oil & Gas Onshore, L.P. (Kerr-McGee) (formerly
Westport Oil & Gas Co., L.P.) on gas production under a 1974 oil
and gas lease covering about 8,300 acres of land in Zapata
County, Texas.

The lease provided in its subparagraph 3(b) that the lessors
were due a royalty on gas produced and sold or used off the
premises of 42% of the market value at the well or 42% of $1.50
per one thousand cubic feet, whichever was greater. Both lessors
and lessees agreed that Kerr-McGee had paid all the royalty to
which the plaintiffs were entitled if the proper calculation of
royalty was based on the market value of the gas at the well. The
lessors’ suit for underpayment alleged that the gas royalty
obligation had been modified by the lease’s subsequent paragraph
17, which read as follows:

17. Notwithstanding any other provision of this lease to
the contrary, Lessee, or its successor or assigns, shall
have the option, but not the obligation, of purchasing all
or any part of the oil, gas, associated liquid hydrocar-
bons, and sulphur produced in conjunction therewith,
produced from the leased premises; provided, however,
a contract for the sale of gas or casinghead gas produced
from the leased premises, whether Lessee be the pur-
chaser thereunder or the purchaser be a party other than
Lessee, shall provide for a sale price computed on the
average of the highest price paid by three separate
Intrastate Purchasers of gas of like quality and quantity
in Texas Railroad Commission District Four (4) but shall
not be less than one dollar and fifty cents ($1.50) per one
thousand cubic feet (MCF). Such contract shall provide,
also, for a price redetermination on the first anniversary
date of the commencement of deliveries of gas provided
for under such contract, and annually thereafter, such
price redetermination to be computed on the same basis
as provided for the initial contract price. Further, any
such contract entered into by Lessee or its assigns or any
other purchaser of gas, casinghead gas and/or oil pro-
duced from the lands covered by this lease shall contain
a provision which shall provide for the termination of
such contract in the event that Lessee, its assigns, or
purchaser of such product enter into bankruptcy, receiv-
ership or trusteeship under the Federal Bankruptcy Act
so that control and possession of such production is
taken from Lessee or its assigns or purchaser.

Id. at *3 (emphasis omitted).

The royalty owners argued, and the trial court had agreed,
that paragraph 17’s royalty formula necessarily supplanted
paragraph 3’s market value at the well definition of royalty,



page 26 MINERAL LAW NEWSLETTER Vol. XXXIV, No. 1, 2017

particularly in view of the wording, “Notwithstanding any other
provision of the lease to the contrary.” Id. at *4. Otherwise, they
insisted, paragraph 17 would become meaningless. The court of
appeals refused to adopt the royalty owners’ construction. The
royalty provision was not contrary to the gas purchase provision
of paragraph 17, the court reasoned, and the “notwithstanding”
clause did not elevate paragraph 17’s gas purchase agreement
minimum sales price over paragraph 3’s express market value at
the well royalty provision. Id. Market value may, the court
emphasized, “be wholly unrelated to the price the lessee receives
as the proceeds of a sales contract.” Id. at *5 (quoting Yzaguirre
v. KCS Res., Inc., 53 S.W.3d 368, 372 (Tex. 2001)). “The two
paragraphs [did] not refer to each other,” the court pointed out,
“and there [was] no other lease language that made[] the royalty
provision subject to the gas purchase agreement minimum sales
price provision.” Id. at *4.

A weakness of the court’s opinion is that it does not ade-
quately address the royalty owners’ argument that a construction
contrary to theirs impermissibly renders paragraph 17 meaning-
less. In the court’s analysis, paragraph 17 simply requires any gas
contract under which either the lessee or a third party might
purchase gas to have certain specific provisions, particularly
pricing provisions. If it were not intended to benefit the lessors in
the matter of their royalty entitlement, there being no apparent
benefit to the lessee, what might its purpose be?

REFORMATION OF MINERAL RESERVATION HELD BARRED

BY LIMITATIONS

Whitfield v. Ondrej, No. 04-15-00052-CV, 2016 WL
7383823 (Tex. App.—San Antonio Dec. 21, 2016, no pet. h.)
(mem. op.), affirmed a summary judgment against Billy C. and
Carolyn Whitfield, grantees under a deed executed to them on
February 15, 2001, by Flavia Smith, Isabella A. Ondrej, and
Genevieve Maher, in their suit for reformation of the deed or
specific performance of the underlying agreement that resulted in
the deed.

In 1998 the owners of the 108.54 acres involved in the suit
leased it to the Whitfields by way of a lease that included an
option to purchase the land. According to the lease agreement’s
option provision, the purchase would include all of the minerals
except “Lessors royalty interest in the J. S. MOCZYGEMBA
Well #1 (the existing pool lease).” Id. at *1. The 2001 deed,
allegedly executed pursuant to the exercise of the option, how-
ever, reserved to the grantors all of the oil, gas, and other minerals
in and under the land, to terminate “upon the cessation and
plugging of the producing well which is located on the herein
described property or with property with which the above
described property is pooled together with the termination of any
or all of the existing lease or leases as to any land described
herein.” Id. at *2. On October 29, 2012, the Whitfields filed their
suit against the owners of the grantors’ interests, alleging they had
not learned of the discrepancy between the mineral reservation in
their deed and their earlier option agreement until a landman
informed them of it in 2008. Id.

“The statute of limitations for deed-reformation claims is four
years,” the court noted, and where a deed is plain and unambigu-
ous, the parties to it are charged as a matter of law with notice of
what it includes and excludes so that the statute of limitations runs

from its execution. Id. at *3. The Whitfields’ deed plainly and
unmistakably reserved the mineral interest to the grantors, subject
to a possibility of reverter, so that the Whitfields could not assert
they were unaware of its deviation from their option agreement so
as to toll the running of limitations. Id. at *4. Likewise, a claim for
specific performance of a contract for conveyance of real property
has a four-year statute of limitations, which began to run when the
purchase option was exercised and the deed executed. The
Whitfields could not, the court remarked, circumvent the inappli-
cability of the discovery rule to their reformation claim by simply
recasting it as a claim for specific performance. Id.

OFFICE CURATIVE HELD INEFFECTIVE TO ADD

INADVERTENTLY OMITTED OIL AND GAS LEASES TO DEED

OF TRUST

The court in Tanya L. McCabe Trust v. Ranger Energy LLC,
No. 01-15-00044-CV, 2016 WL 7694375 (Tex. App.—Houston
[1st Dist.] Dec. 22, 2016, no pet. h.), reversed the trial court’s
summary judgment for Ranger Energy LLC (Ranger Energy), the
purchaser at a foreclosure sale of oil and gas leases covering land
in the Saratoga Oil Field in Hardin County, Texas, and rendered
judgment for the trustees of the Tanya L. McCabe Trust, the
McCabe Family Trust, and the Rochford Living Trust (collec-
tively, Trusts), to which the former owner of the leases had
assigned overriding royalty interests.

The suit from which this appeal arose involved two leases,
called the McShane Fee and Brice leases, part of a group of eight
leases referred to as the Saratoga leases, which had been acquired
by Mark III Energy Holdings, LLC (Mark III) from Tomco
Energy, PLC (Tomco) in 2008. In a series of assignments made
in 2011 and early 2012, Mark III assigned overriding royalty
interests in the McShane Fee and Brice leases, among others, to
the Trusts. The Tomco-Mark III assignment originally failed to
describe the McShane Fee and Brice leases among those being
conveyed, as did some of the overriding royalty assignments, but
all were eventually corrected to include those leases by way of
correction assignments executed by the parties to the assignments.
Id. at *3–4.

To finance its 2008 acquisition, Mark III borrowed $4 million
from The Peoples Bank and executed to the bank a mortgage of
its interests in the leases it had acquired. The mortgage, like the
Tomco-Mark III assignment as originally executed, described
only six of the eight Saratoga leases, omitting the McShane Fee
and Brice leases. After a rearrangement of the financing, Mark III
in December 2012 executed another deed of trust to The Peoples
Bank, which likewise did not describe the McShane Fee and Brice
leases. Soon after the execution of the 2012 deed of trust was
executed, the bank discovered that the two leases had been
inadvertently omitted from both the 2008 mortgage and the 2012
deed of trust. To resolve the discrepancy it attached an additional
page to the description exhibit of each of the instruments, as
originally executed in 2008 and 2012, also replacing the first page
of the 2012 deed of trust with a page containing an explanation
that the instrument was being refiled to correct the descriptions.
The bank did not obtain newly executed correction instruments
from Mark III. Id. at *4–5.

The liens of the 2008 mortgage and the 2012 deed of trust
were foreclosed when Mark III defaulted in payment of its loan,
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and the mortgaged properties were sold on foreclosure to Ranger
Energy in 2013. Ranger Energy thereupon filed suit against the
Trusts for a declaratory judgment that their overriding royalty
interests in the McShane Fee and Brice leases had been extin-
guished, and the Trusts counterclaimed for a judgment quieting
their title. The trial court granted Ranger Energy’s motion for
summary judgment, denying that of the Trusts. Id. at *5.

The court of appeals analyzed the competing claims as
principally a matter of construction of Tex. Prop. Code Ann.
§§ 5.027–.031, pertaining to correction instruments, legislation
that was hastily enacted in 2011 in response to ill-considered dicta
in Myrad Properties, Inc. v. LaSalle Bank National Ass’n, 300
S.W.3d 746 (Tex. 2009), which appeared to suggest that correc-
tion instruments might somehow be inherently suspect. Ranger
Energy, 2016 WL 7694375, at *6. In general, the statutes
authorize unilateral correction of nonmaterial clerical errors in
recorded conveyances while also expressly authorizing material
corrections only if made by the parties to the transaction or their
heirs, successors, or assigns. Id. at *7. The change made by the
bank to the mortgage and the deed of trust, the court pointed out,
purported to add property interests in two leases that had not
previously been listed among those conveyed. Id. This alteration
fit one of the statutory definitions of a “material” correction in
Tex. Prop. Code Ann. § 5.029(a)(1), as the addition of land to a
conveyance. Ranger Energy, 2016 WL 7694375, at *9. Because
the corrections of the mortgage and deed of trust had not been
joined by Mark III, they were invalid to enable the McShane Fee
and Brice leases to be included in the foreclosure sale to Ranger
Energy. Id. The court did not directly address whether the bank’s
purported corrections could have been retroactively effective
against the overriding royalty interests assigned to the Trusts if
they had been valid.

Interestingly, one justice filed a lengthy dissent arguing that
the addition of the two leases to the mortgages and the deed of
trust should be held effective because the change was not a
material one, presumably on the basis that any bona fide, inadver-
tent error is perforce an immaterial one, and because the Trusts
should not be regarded as bona fide purchasers of their overriding
royalty interests, apparently because they did no due diligence
before acquiring them and should have known that all of the
“Saratoga” leases were intended to have been mortgaged by Mark
III. See id. at *11–20 (Keyes, J., dissenting).

The confusion demonstrated by both the majority, which
seems to suppose that the new statutes have entirely supplanted
common-law principles when correction instruments are con-
cerned, and by the dissent, which seems even more confused,
suggests that we may expect to see future disputes over whether
conveyancing errors are material or not.

REPAIRS ON SALTWATER DISPOSAL WELL HELD

REWORKING THAT EXTENDED LEASE TERM

The court in Crystal River Oil & Gas, LLC v. Patton, No. 11-
15-00217-CV, 2016 WL 7650552 (Tex. App.—Eastland Dec. 30,
2016, no pet. h.), considered an interesting question: May
operations on a saltwater disposal well, not on a producing oil or
gas well, preserve an oil and gas lease under a typical rework
clause? The court held that they may.

The Scoggins lease, covering land in Stonewall County,
Texas, and operated by the defendants, Crystal River Oil & Gas,
LLC and RMS Monte Christo, LLC, included a typical habendum
clause and a savings clause that read as follows:

if after discovery of oil, or gas the production thereof
should cease from any cause, this lease shall not termi-
nate if Lessee commences additional drilling or re-
working operations within sixty (60) days thereafter . . . .

Id. at *1. The oil wells on the lease produced large amounts of salt
water, which the operators disposed of into a disposal well on the
lease. In about September 2011, many years after the end of the
lease’s primary term, the saltwater disposal well became inopera-
ble, and the operators shut down the producing oil wells until
repairs were made on the disposal well in late October 2011. Id.

Robert Patton found from Texas Railroad Commission
production records that there had been a hiatus of several months
in production from the lease and began acquiring oil and gas
leases on the land. After the operators refused to release their
lease and instead asserted its continued validity, Patton filed suit
and, after a jury trial, obtained a judgment declaring that the
Scoggins lease had expired. Id. The court of appeals reversed the
judgment and remanded the case for a new trial.

The trial court judgment had been based on the jury’s
affirmative answer to the following question, submitted over the
defendant operators’ objection:

Did the Defendants fail to commence drilling or rework-
ing activities on the producing wells in question within
60 days after the wells ceased to produce oil and gas?

Id. at *2 (emphasis omitted). The court of appeals agreed with the
operators that “the phrase ‘on the producing wells in question’
was erroneous [in] that it prohibited the jury from considering the
work performed on the saltwater disposal well as constituting
reworking operations.” Id.

The lease did not define the term “re-working operations,”
the court pointed out. Id. at *3. Citing a Kansas case with similar
facts and treatises approving of that case and noting the frequent
necessity of ancillary activities to produce from an oil well, the
court concluded that in the absence of a contrary restriction in the
lease, reworking operations included not only work performed on
the producing wells but also repairs of the disposal well. Id. at *4;
see Pro-Chem, Inc. v. Lassetter Petroleum, Inc., 837 P.2d 823
(Kan. Ct. App. 1990). The trial court had abused its discretion by
limiting the jury question. The phrasing of the jury question, it
said, “provided an interpretation of the lease that the parties did
not provide for in their written agreement.” Crystal River, 2016
WL 7650552, at *4.

LOCAL DISTRICT COURT HAS JURISDICTION TO CONSIDER

INJUNCTION AGAINST WATER INJECTION

Trey Resources, Inc. (Trey) secured Texas Railroad Commis-
sion (RRC) permits to inject fluids into nine wells in Andrews
County, Texas, near five other wells operated by Ring Energy,
Inc. (Ring). Before any injection operations had begun, Ring filed
suit in Andrews County, alleging Trey’s planned injection would
cause substantial damage to Ring’s mineral interest, resulting in
waste. Ring’s interests were, it asserted, in imminent danger of
irreparable harm, and it sought to enjoin Trey’s injection. Trey
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countered that Ring’s suit amounted to a collateral attack against
its permits and could only be brought in Travis County. The trial
court agreed with Trey and dismissed the suit. In Ring Energy,
Inc. v. Trey Resources, Inc., No. 08-15-00080-CV, 2017 WL
192911 (Tex. App.—El Paso Jan. 18, 2017, no pet. h.), the court
of appeals reversed the dismissal, holding that the suit could
proceed in Andrews County.

It was undisputed that any challenge to RRC orders must be
brought in Travis County (the location of the state capital,
Austin), and Trey maintained on that basis that the Andrews
County district court could not prohibit its injection operation and
thus effectively invalidate its permits. Id. at *5. Ring countered
that the local district court was plainly granted jurisdiction by
Tex. Nat. Res. Code Ann. § 85.321, expressly providing that

[a] party who owns an interest in property or production
that may be damaged by another party violating [statutes
and laws prohibiting waste or orders of the RRC] . . .
may sue for and recover damages and have any other
relief to which he may be entitled at law or in equity.

Ring Energy, 2017 WL 192911, at *4 (quoting Tex. Nat. Res.
Code Ann. § 85.321).

The court had no doubt that the statute relied upon by Ring
created a private cause of action for waste but perceived the need
to address whether the statute applied to claims for equitable relief
against prospective injury. It found the statutory wording incon-
clusive after an unusually extensive grammatical analysis but
ultimately decided, taking into account the statutory scheme as a
whole, that the legislature intended the state’s general venue
provisions to apply. Id. at *8. Although suits against the RRC are
subject to mandatory venue in Travis County, the court pointed
out, section 85.321 expressly authorizes private suits without
specifying the venue. Id. at *9.

FARMOUTOR HELD NOT LIABLE FOR REFUSAL TO CONSENT

TO FARMOUTEE’S ASSIGNMENT

In Carrizo Oil & Gas, Inc. v. Barrow-Shaver Resources Co.,
No. 12-15-00083-CV, 2017 WL 412892 (Tex. App.—Tyler Jan.
31, 2017, no pet. h.), the court considered a farmout agreement
between Carrizo Oil & Gas, Inc. (Carrizo) and Barrow-Shaver
Resources Co. (BSR) under which BSR drilled wells on land
covered by a lease held by Carrizo called the Parkey lease. The
farmout agreement included the following provision:

The rights provided to BSR under this Letter Agreement
may not be assigned . . . in whole or in part, without the
express written consent of Carrizo . . . .

Id. at *1. During the negotiation of the farmout agreement, BSR
had sought, but eventually acceded to the deletion, of the words
“which consent shall not be unreasonably withheld” at the end of
the clause. Id.

After spending $22 million drilling on the lease without
success, BSR sought to assign its farmout rights to Raptor
Petroleum II, LLC (Raptor), which had agreed to pay BSR
approximately $27.7 million. BSR approached Carrizo for its
consent, whereupon Carrizo demanded $5 million before it would
grant it. BSR declined, and without Carrizo’s consent to the
assignment of the farmout, Raptor withdrew its offer. Id. at *2.

BSR filed suit against Carrizo for breach of contract, fraud,
and tortious interference with contract. At trial BSR presented
expert testimony that “the custom in the industry was that consent
could not be withheld absent a reasonable concern about the
potential assignee’s capabilities.” Id. Based on a jury verdict, the
trial court rendered judgment for BSR on its breach of contract
claim, awarding damages in the amount of Raptor’s agreed price
plus interest and attorneys’ fees. Id. Carrizo appealed, contending
that the trial court should have construed the farmout agreement,
as a matter of law, to mean that Carrizo had an unqualified right
to refuse consent to BSR’s assignment to Raptor for any reason or
no reason. Id. The court of appeals agreed with Carrizo, reversed
the trial court’s judgment, and rendered a take-nothing judgment
for Carrizo.

BSR’s theory was that because the agreement was silent
about the circumstances under which Carrizo could refuse consent
to any assignment, Carrizo was bound by industry custom not to
unreasonably withhold consent. Id. at *4. Carrizo argued, to the
contrary, that the agreement was not actually silent regarding the
type of consent that was required. The fact that wording prohibit-
ing Carrizo’s unreasonably withholding consent was deleted
during the parties’ negotiation of the farmout agreement, it
asserted, demonstrated the intent not to impose any conditions on
its right to withhold consent. Id. Exhibiting a somewhat disturbing
willingness to infer unwritten contract terms from the parties’
negotiations, the court agreed with Carrizo, noting that the parol
evidence rule should not bar evidence of preliminary negotiations
if the negotiations inform, rather than vary, the contract text. Id.
The parties had two options when negotiating the contract,
according to the court, either to agree that consent could not be
unreasonably withheld or to provide that it could be arbitrarily
withheld. Id. at *5. The parties explicitly negotiated out the “not
be unreasonably within” option, leaving only one consent-to-
assign option for the court to construe: that consent could be
arbitrarily withheld. Id.

INTENTIONAL NUISANCE JUDGMENT AGAINST GAS WELL

OPERATOR REVERSED

In Aruba Petroleum, Inc. v. Parr, No. 05-14-01285-CV,
2017 WL 462340 (Tex. App.—Dallas Feb. 1, 2017, no pet. h.)
(mem. op.), the court applied the Texas Supreme Court’s recently
announced standards concerning the imposition of liability for
intentional creation of a nuisance in Crosstex North Texas
Pipeline, L.P. v. Gardiner, No. 15-0049, 2016 WL 3483165 (Tex.
June 24, 2016, reh’g denied). See Vol. XXXIII, No. 3 (2016) of
this Newsletter. In doing so it reversed a judgment of almost $3
million against Aruba Petroleum, Inc. (Aruba), the operator of
wells drilled for and productive of natural gas near the Parrs’
home in Wise County, Texas.

The Parrs alleged that Aruba’s spills, releases, emissions, and
discharges of air pollution resulted in harm to them and their
property, and they had been awarded damages based on a jury
finding that Aruba had intentionally created a private nuisance. To
hold a defendant liable for intentionally causing a private nui-
sance, the court pointed out, a plaintiff must prove that the
defendant “intentionally created or maintained a condition that
substantially interferes with the claimant’s use and enjoyment of
land by causing unreasonable discomfort or annoyance . . . ,”
Aruba, 2017 WL 462340, at *2 (quoting Crosstex, 2016 WL
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3483165, at *16), “intent” meaning that “the actor desires to cause
[the] consequences of his act, or that he believes that the conse-
quences are substantially certain to result from it,” id. (alteration
in original) (quoting Crosstex, 2016 WL 3483165, at *16). The
record in this case, the court concluded, contained no evidence of
the requisite intent on Aruba’s part. Id. at *7.

There was evidence that the Parrs had spoken to Aruba
personnel and had contacted the Texas Commission on Environ-
mental Quality on a few occasions, but there was no evidence that
Aruba knew who had placed the calls and made complaints or that
they were specific to the Parrs or their property. None of the
Parrs’ evidence of the effects of Aruba’s operations, however
unpleasant those effects allegedly were, “established that Aruba
actually intended or desired to create an interference on the Parrs’
land . . . or actually knew or believed that an interference would
result.” Id. Evidence that Aruba intentionally engaged in the
conduct that caused any such interference was insufficient to
establish an intentional nuisance. Id.

CITY’S LESSEE MAY SUE FOR DENIAL OF DRILLING PERMITS

Trinity East Energy, LLC (Trinity), which had held oil and
gas leases granted by the City of Dallas, sued the City after it
denied its applications for permits to drill on the land, alleging,
among other things, breach of contract and inverse condemnation.
The City filed pleas to the jurisdiction, asserting that it was
immune from suit and that Trinity had not alleged a viable claim
for inverse condemnation. On appeal, the court in City of Dallas
v. Trinity East Energy, LLC, No. 05-16-00349-CV, 2017 WL
491259 (Tex. App.—Dallas Feb. 7, 2017, no pet. h.), held that
Trinity could pursue both of those claims.

The City had granted Trinity two oil and gas leases in August
2008 for $19 million. The leases identified possible drill sites and
stated that “the City would not unreasonably oppose Trinity’s
request for a variance or waiver if necessary for its operations.”
Id. at *1. After Trinity applied to the City for permits to drill on
unused park and floodplain land, the City nevertheless denied
Trinity’s applications. Then the City adopted a new, more
restrictive gas well drilling ordinance that negated any possibility
of Trinity’s locating a drill site on its leases. Id. at *2.

Trinity argued that the City had acted in its proprietary
capacity when it had leased mineral rights and that governmental
immunity does not apply to proprietary acts. The trial court
granted the City’s plea concerning Trinity’s breach of contract
claim based on the City’s argument that the distinction between
governmental and proprietary acts applies only to tort claims and
should not be extended to contract claims. Id. at *3. After the trial
court’s ruling, however, the Texas Supreme Court had held in
Wasson Interests, Ltd. v. City of Jacksonville, 489 S.W.3d 427
(Tex. 2016), that “a municipality does not enjoy governmental
immunity when it acts in its proprietary capacity, whether the
claim sounds in tort or breach of contract.” City of Dallas, 2017
WL 491259, at *3. The City’s leasing to Trinity was, the court
concluded, a proprietary function, i.e., one that the City conducts
for the benefit of those who live there and not for the general
public. Id. at *4. Trinity’s contract claim, therefore, was not
barred by governmental immunity. Id. at *5.

The court went on to reject the City’s argument that Trinity
had not alleged a viable inverse condemnation claim. “Texas law

recognizes several theories,” the court noted, “under which a
claimant may allege a regulatory taking . . . .” Id. at *6. Among
those is that a property regulation denied the owner of all econom-
ically beneficial or productive use of the property. Id. Trinity had
presented evidence that the drill site locations for which the City
had denied permits were the only viable ones, that the value of
Trinity’s leases from the City had been $62 million but they had
been rendered worthless when the City had deprived it of the
ability to drill, and that the leases had expired during Trinity’s
efforts to obtain drilling permits, depriving it of any opportunity
to drill. Id. at *7. Without examining the merits of Trinity’s
takings claim, the court decided that Trinity’s jurisdictional
allegations and evidence raised fact issues about whether the
City’s actions resulted in deprivation of all economically viable
use of Trinity’s mineral interests under the leases. Id.

OIL AND GAS LESSEE OF AT LEAST ONE-HALF MINERAL

INTEREST COULD NOT BE TRESPASSER AGAINST ALLEGED

OWNER OF THE OTHER ONE-HALF

On rehearing, the court in Radcliffe v. Tidal Petroleum, Inc.,
No. 04-15-00644-CV, 2017 WL 511219 (Tex. App.—San
Antonio Feb. 8, 2007, no pet. h.), reconsidered its earlier holding
that Tidal Petroleum, Inc. (Tidal), the lessee of at least an
undivided one-half mineral interest in a 120-acre tract of land in
LaSalle County, Texas, was not entitled to summary judgment that
it was not a bad-faith trespasser against the other one-half claimed
by others. See Vol. XXXIII, No. 4 (2016) of this Newsletter.

Members of the Radcliffe family sued Tidal, alleging that
Tidal was removing minerals from their mineral estate without
their permission. The Radcliffes claimed an interest in the
minerals in the land that had been reserved in 1945 by their
ancestor, Emma Simmons Radcliffe, in a deed to Tidal’s
predecessor-in-interest. The parties disputed what interest was
reserved, but it was evidently undisputed that the deed conveyed
the surface of the land and at least one-half of the minerals. The
Bashams had succeeded to the interest of the grantee under the
1945 deed, and they leased the land to Tidal in 2010, whereupon
Tidal drilled producing wells but had not paid the Radcliffes for
any production. Radcliffe, 2017 WL 511219, at *1.

The Radcliffes asserted claims for trespass to try title, bad-
faith trespass, and other intentional torts. Tidal was granted
summary judgment after arguing that the Radcliffes had offered
no summary judgment evidence of their ownership of any interest.
Id. at *2. The court, unremarkably, reversed the trial court’s
summary judgment against the Radcliffes on their title claims,
holding that there was sufficient evidence of the Radcliffes’
succession to Emma Radcliffe’s reserved interest through intestate
succession and testamentary disposition at least to raise a fact
issue that the Radcliffes owned it. Id. at *10.

The court’s original decision in the case, delivered on August
24, 2016, had also reversed the trial court’s summary judgment
for Tidal against the Radcliffes’ bad-faith trespass and tort claims.
On rehearing, the court of appeals affirmed the summary judg-
ment on those claims, however. Tidal held a valid and unques-
tioned lease on at least one-half of the minerals in the land and
was therefore a cotenant of the Radcliffes if they owned an
interest. Id. at *11. “[A] cotenant has the right to extract minerals
from common property without first obtaining the consent of his
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cotenants,” the court observed. Id. (quoting Wagner & Brown,
Ltd. v. Sheppard, 282 S.W.3d 419, 426 (Tex. 2008)). As the
Radcliffes’ cotenant, it explained, Tidal could not be a trespasser,
and bad-faith trespass was the alleged wrongful conduct underly-
ing all of the Radcliffes’ claims other than title claims. Id. Thus,
Tidal had conclusively proved its affirmative defense against
each of those claims and was entitled to judgment as a matter of
law. Id.

LESSOR’S ROYALTY INTEREST IN LAND COMMITTED TO

POOLED UNIT ON COUNTY LINE HELD TAXABLE ONLY IN

COUNTY WHERE LAND LIES

Reversing summary judgment in favor of the appraisal
district, the court in Chambers v. San Augustine County Appraisal
District, No. 12-15-00201-CV, 2017 WL 511892 (Tex. App.—
Tyler Feb. 8, 2017, no pet. h.), held that the district, which could
only assess taxes against real property in San Augustine County,
Texas, had erroneously assessed taxes against interests derived
from the Chamberses’ 652 acres of land located in Shelby County,
Texas.

The Chamberses had executed oil and gas leases on their
Shelby County land in 2007. In 2010 their lessee committed the
leases to two pooled units that contained land in both Shelby
County and San Augustine County. In 2013 the appraisal district
sent the Chamberses notice that their royalty interests were to be
taxed in San Augustine County. Their protest was denied, and
they sought judicial review. The trial court granted the appraisal
district summary judgment on the basis of its argument that the
pooling had cross-conveyed the Chambers royalty interests with
those of other mineral owners in the pooled unit so that their
interests were appropriately taxed in both counties in proportion
to the percentage of the unit lying within each county. Id. at *1.

“In the absence of express agreements to the contrary,” the
court acknowledged, “participants to a pooling agreement cross-
convey to one another an interest in the minerals subject to the
agreement.” Id. at *3. Parties may, however, “include language in
their lease to avoid cross-conveyance of interests.” Id. “[W]hether
pooling resulted in cross-conveyance, and whether the minerals
[the appraisal district sought] to tax lie within or outside the
boundaries of San Augustine County, depend[ed] on construction
of the language in the [Chambers] leases,” according to the court.
Id. The leases here authorized pooling but provided that formation
of a unit “shall not have the effect of exchanging or transferring
any interest under this lease.” Id. This was a specific rejection of
the cross-conveyance of interests, so that the appraisal district had
failed to establish that the Chamberses had an obligation to pay
taxes in San Augustine County. Id. at *4.

U T A H —  O I L  &  G A S

A N D R E W  J .  L E M I E U X

—  R E P O R T E R  —

UTAH SUPREME COURT INVALIDATES TAX TITLE AS TO

SEVERED MINERALS ON DUE PROCESS GROUNDS

Can Utah’s four-year statute of limitations for challenging a
tax sale prevent a property owner who never received notice of

the sale from contesting it? In prior years, the answer may have
been “yes.” In Jordan v. Jensen, 2017 UT 1, 2017 WL 104642,
however, the Utah Supreme Court held that the answer is an
unequivocal “no.”

In Jordan, the owners of the surface and mineral estates
conveyed the surface and reserved the minerals in a deed recorded
in early 1995, prior to levy and assessment of the property taxes
by Uintah County. The new surface owner failed to fully pay the
property taxes levied by the County for 1995, and as a result, the
County sold the property at a tax sale in 2000, without notifying
the mineral interest owners. Id. ¶¶ 4–6. Years later, an oil and gas
company seeking to develop the mineral estate obtained a title
opinion that indicated that there was a question whether the
severed minerals passed at the tax sale because the tax deed did
not contain any language reserving the mineral interest. The
mineral interest owners unsuccessfully tried to obtain a quitclaim
deed from the surface owners and eventually sued to quiet title to
the minerals. Id. ¶¶ 9–10.

The surface owners argued, among other things, that the
County’s general property tax assessment included the
nonproducing mineral estate and that the failure to give notice to
the mineral owners did not void the tax deed as to the mineral
interest because Utah has a four-year statute of limitations that
bars challenges to a tax deed. See id. ¶¶ 13–14. (Under Utah law,
the authority to tax minerals has been delegated exclusively to the
Utah State Tax Commission. The surface owners argued that this
delegation was limited to producing minerals and that the counties
had the authority to tax the nonproducing minerals.) The district
court rejected the surface owners’ arguments and entered sum-
mary judgment in favor of the mineral owners. The surface
owners appealed. Id. ¶ 11.

In its decision in Jordan, the Utah Supreme Court did not
address the issue of whether a county has the authority to assess
the nonproducing mineral interest, instead limiting its holding to
the due process issue. Id. ¶ 12.

Specifically, the court analyzed whether the four-year statute
of limitations provided by Utah Code Ann. § 78B-2-206 pre-
vented a challenge to the tax title even though the mineral owners
never received notice of the County’s tax sale as required by the
Due Process Clause of the Fourteenth Amendment to the U.S.
Constitution. Jordan, 2017 UT 1, ¶ 16. In Hansen v. Morris, 283
P.2d 884 (Utah 1955), the Utah Supreme Court rejected a
challenge to a tax sale based on the predecessor to section 206.
The court in Hansen stated that “a failure to provide notice or a
due process violation does not prevent section 206 from applying
to ‘validate tax titles.’” Jordan, 2017 UT 1, ¶ 22 (quoting Hansen,
283 P.2d at 885).

In overturning Hansen, the Jordan court noted that subse-
quent U.S. Supreme Court cases have taken a different approach,
finding that a statute of limitations “will not apply when it is
triggered by constitutionally defective state action.” Id. ¶ 23
(citing Schroeder v. City of N.Y., 371 U.S. 208 (1962); Mennonite
Bd. of Missions v. Adams, 462 U.S. 791 (1983); Tulsa Prof’l
Collection Servs., Inc. v. Pope, 485 U.S. 478 (1988)). Applying
these cases, the Jordan court held that section 206 requires state
action—the conducting of a tax sale—before it takes effect, and
that section 206 will not prevent a party from challenging a tax
sale if constitutionally adequate notice is not provided to that
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party. Id. ¶ 34. The court also noted that constructive notice by
recording a tax title is insufficient where the mineral owners’
names and addresses are “reasonably ascertainable and known to
the county,” as was the case here. Id. ¶ 38; see id. ¶ 37. Rather,
notice to such owners must be mailed to their last known address
of record or otherwise given in a manner that ensures its delivery.
Id. ¶ 37.

The court concluded that because the mineral owners did not
receive constitutionally adequate notice, the County did not have
jurisdiction over the mineral interest, thus voiding the tax title to
the extent it purported to convey the mineral interest. Id. ¶ 42. In
doing so, the court overruled Hansen “[t]o the extent [it] states
that section 206 can apply where a state or county fails to provide
constitutionally adequate notice to an interested party of a tax
sale . . . .” Id. ¶ 40.

Editor’s Note: The reporter’s law firm was counsel to one of
the parties in this case.

W E S T  V I R G I N I A —  

O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

PIPELINE COMPANY DENIED EMINENT DOMAIN FOR ACCESS

TO SURVEY PROPOSED PIPELINE LOCATION BECAUSE

PIPELINE WAS NOT A “PUBLIC USE”

In Mountain Valley Pipeline, LLC v. McCurdy, 793 S.E.2d
850 (W. Va. 2016), the West Virginia Supreme Court of Appeals
held that West Virginia law permits a private pipeline company
the eminent domain right to enter privately owned lands to
conduct a survey only in instances where the pipeline company
can show that its desired use is for a “public use,” and a pipeline
that would transport natural gas produced in West Virginia to
customers in Virginia, but serve no customers in West Virginia,
was not a public use.

Mountain Valley Pipeline, LLC (MVP) plans to construct and
operate the Mountain Valley Pipeline from Wetzel County, West
Virginia, to Pittsylvania County, Virginia, to carry natural gas
produced mainly by MVP affiliates to Roanoke Gas Company,
which serves consumers in Virginia, as well as the Transco pool
and the Columbia WB pipeline, both at connection points in
Virginia. In October 2014, MVP initiated the application process
with the Federal Energy Regulatory Commission to obtain a
certificate of public convenience and necessity for construction of
the pipeline; however, as part of this process, MVP needed to
survey the pipeline’s proposed route through Monroe County,
West Virginia. Id. at 852–53.

In February 2015, company representatives contacted Bryan
and Doris McCurdy to request permission for surveyors to access
their land in Monroe County, West Virginia, to survey the
proposed pipeline route. After the McCurdys refused to grant such
permission, MVP notified the McCurdys of its plan to seek access
to their land by eminent domain because, MVP argued, under
W. Va. Code § 54-1-3 “[a]ny incorporated company . . . invested
with the power of eminent domain under [chapter 54], . . . may

enter upon lands for the purpose of . . . surveying . . . .” Mountain
Valley, 793 S.E.2d at 854–55 (alteration in original) (emphasis
omitted) (quoting W. Va. Code § 54-1-3). The McCurdys
responded by seeking an injunction from the Circuit Court of
Monroe County to stop MVP from entering their property. The
circuit court granted preliminary and permanent injunctions
against MVP, which appealed the decision to the West Virginia
Supreme Court of Appeals. Id. at 853–54.

In making its determination that MVP did not have eminent
domain powers to enter the McCurdys’ land and conduct the
necessary surveying, the court noted that MVP is not a regulated
West Virginia utility. Id. at 860–61. Likewise, it considered
whether any West Virginia natural gas customers or any West
Virginia natural gas producers (other than MVP’s own affiliates)
would derive a benefit from the pipeline; there were no such
consumers or unaffiliated producers at the time the case was
decided. As a result, the court determined that the pipeline’s
primary purpose was to deliver natural gas to consumers outside
West Virginia, which was insufficient to establish that the pipeline
served a public use under West Virginia eminent domain law.
Id. at 862–63.

FEDERAL DISTRICT COURT FINDS OIL AND GAS LEASE

ALLOWED FOR POOLING EVEN THOUGH LEASE DID NOT

CONTAIN EXPRESS POOLING CLAUSE

In Stern v. Columbia Gas Transmission, LLC, No. 5:15-cv-
00098, 2016 WL 7053702 (N.D. W. Va. Dec. 5, 2016), the U.S.
District Court for the Northern District of West Virginia held that
an oil and gas lease that did not contain a traditional pooling
clause, but that (1) granted the lessee the right to operate the
leased premises “alone and conjointly with other lands for the
production and transportation of oil and gas,” id. at *2 (emphasis
omitted), and (2) also contained a secondary term that permitted
the lessee to hold the lease so long as the leased premises were
operated “in search for or in production of oil or gas as long as
such land is utilized by [the lessee] alone or conjointly with
neighboring lands,” id. at *3 (emphasis omitted), expressly
granted the lessees the right to pool.

The mineral owners filed suit against the oil and gas lessee
alleging that pooling was not permitted under their oil and gas
lease because the lease did not contain a pooling clause and they
had refused to execute pooling modifications sought by the lessee.
In spite of the absence of traditional pooling language in the lease,
the lessee filed a pooling declaration that included parts of the
mineral owners’ property in the unit. After filing the pooling
declaration, the lessee drilled a well and began producing natural
gas. The lessee assigned its interest to a successor lessee, who
filed an amended pooling declaration that excluded the mineral
owners’ property from the unit. The lessee and successor lessee
filed motions to dismiss the mineral owners’ complaint because
the oil and gas leases permitted the lessee to pool or unitize the
mineral owners’ interest, even though the leases did not contain
express pooling clauses. Id. at *1.

In granting the motions to dismiss, the court focused on the
express language of the granting clause and the secondary term.
The granting clause conveyed “all other rights and privileges
necessary, incident to, or convenient for the operation of the
[mineral owners’ property], alone and conjointly with other lands
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for the production and transportation of oil and gas, and for the
injection, storage and withdrawal of gas.” Id. at *2. Further, the
secondary term provided that the lease would be held so long as
the mineral owners’ property

or any portion thereof is operated by the [defendants], in
search for or in production of oil or gas as long as such
land is utilized by [the defendants] alone or conjointly
with neighboring lands for either the storage of gas by
injection, storage and removal of gas through well or
wells operated on either the [mineral owners’ property]
or other adjoining or neighboring lands comprising a
part of the same gas storage field, or for the protection of
any gas stored in such storage field.

Id. at *3 (first alteration in original).

The court determined that such language contemplated
pooling or unitization because work within the unit that includes
the mineral owners’ property would extend the lease even though
the lease did expressly provide for pooling. Id. Further, the
repeated use of “alone and conjointly with other lands” convinced
the court that the parties intended to grant pooling rights to the
lessee. Id. The court rejected the mineral owners’ argument that
pooling was incompatible with the lease because the lease
contained no provision for the apportionment of royalties, and
held that the mineral owners’ royalty would be the same under the
lease as it would be under a community lease, which would entitle
the mineral owners to a royalty in the proportion that their tract of
land bears to the unit acreage. Id. The court also refused to
consider the lessee’s attempts to modify the leases to add pooling
as evidence that the leases did not provide for pooling in the first
place. Id.

WEST VIRGINIA SUPREME COURT OF APPEALS DECLINES TO

ADOPT A BRIGHT-LINE RULE REGARDING COALBED

METHANE

In Poulos v. LBR Holdings, LLC, 792 S.E.2d 588 (W. Va.
2016), the West Virginia Supreme Court of Appeals has again
declined to adopt a bright-line rule regarding whether coalbed
methane is a part of the coal estate or a part of the oil and gas
estate. In Poulos, the court affirmed a circuit court decision that
a reservation of “the oil and gas” in a 1938 deed did not include
coalbed methane. The court agreed with the lower court’s
reasoning that the existence of coalbed methane in 1938 “was well
known, and it was commonly considered a deadly hazard for
which the general custom and usage was to get rid of it.” Id. at
603. In affirming the decision by the Circuit Court of McDowell
County, the court highlighted the long-standing challenges that
many courts have faced when considering the ownership of
coalbed methane; however, the court chose to continue reviewing
the issue of ownership of coalbed methane on a fact-based, case-
by-case approach, rather than adopt a bright-line rule on the issue,
a position supported by Chief Justice Ketchum in a short concur-
ring opinion. See id. at 604–05 (Ketchum, C.J., concurring).

WEST VIRGINIA SUPREME COURT OF APPEALS REJECTS

FORFEITURE OF LEASE BUT WARNS COMPANIES AND

INDIVIDUALS AGAINST WILLFUL CONDUCT

In Wilhelm v. Jay-Bee Production Co., No. 15-0768, 2016
WL 5941934 (W. Va. Oct. 13, 2016) (unpublished), the West

Virginia Supreme Court of Appeals affirmed a circuit court
decision that a mineral owner was not entitled to forfeiture of her
oil and gas lease even though the lessee had refused to pay her
royalty because she had declined to execute a division order.

In April 2010, Cheryl Wilhelm granted an oil and gas lease
to Jay-Bee Production Company (Jay-Bee) for her fractional
mineral interest underlying a tract of land in Tyler County, West
Virginia, for which she would be paid a one-eighth royalty on a
quarterly basis. The lease provided that if Jay-Bee failed to make
payments under the lease, then she could declare the lease
forfeited. Jay-Bee pooled Wilhelm’s interest into a unit with other
tracts and sent her a division order. While the division order
provided that it would not amend the lease, it did contain certain
additional provisions that would “apply to each interest owner
who executes this agreement.” Id. at *1. Wilhelm objected to the
additional provisions and refused to sign the division order. She
also notified Jay-Bee that it had forfeited the lease. Jay-Bee again
asked that Wilhelm execute the division order and informed her
that her royalties were being escrowed and would be released
once she signed the division order. Id. In response to this second
request, Wilhelm filed suit against Jay-Bee seeking recovery of
the unpaid royalties as well as a declaratory judgment that the
lease was now void. Id. at *2.

The circuit court held that Jay-Bee had breached the lease
because it had no right to withhold Wilhelm’s royalties until she
had signed the division order—a practice that the circuit court
equated with ransom. Id. But, the circuit court refused Wilhelm’s
request to void the lease because she had recovered her royalties,
so she had been fully compensated for the breach of the lease
without forfeiture of the lease. Id.

On appeal, the supreme court determined that the circuit court
had not abused its discretion when it refused to forfeit the lease;
however, the court made it clear that it did not condone Jay-Bee
engaging in conduct that compelled Wilhelm to file suit to enforce
her rights under the lease. Id. at *4. Likewise, in a concurring
opinion, Justice Loughry reiterated that companies engaging in
business practices that take advantage of those with few resources
to spend on litigation to enforce their rights would find little
sympathy before the court. Id. (Loughry, J., concurring).

WEST VIRGINIA SUPREME COURT OF APPEALS AVOIDS

STRANGERS TO TITLE ISSUE BY RELYING ON CONSTRUCTION

OF DEED’S PLAIN LANGUAGE

In Anderson v. Jones, No. 15-0460, 2016 WL 6756803 (W.
Va. Nov. 15, 2016) (unpublished), the West Virginia Supreme
Court of Appeals reaffirmed that deeds should be construed
according to their plain language in spite of a modern trend to
replace traditional conveyancing principles with deed construc-
tions based solely upon the grantor’s alleged intention.

In a 1912 deed, Cordelia A. Jones conveyed two tracts of real
estate to L. Oliver Jones, which contained the following provision:

It is expressly understood and agreed, that in case oil is
found and produced in paying quantities from said land
hereby conveyed that the following named children and
heirs at law of Z.T. Jones, now deceased shall have[,]
own[,] and possess the usual one-eighth (1/8) thereof or
what is commonly known as royalty, jointly and in
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common, and that said royalty shall be owned and held
in common by said heirs, to-wit:

Flora B. Lamp, A. Fulton Jones, Emma C. McCullough,
Mary D. Jones, William P. Jones, Vesta Nichols and L.
Oliver Jones, grantee herein, share and share alike to
them their heirs and assigns; But the said L. Oliver Jones
shall have the exclusive right to make execute and
deliver all such oil and gas leases upon said lands and to
receive all rentals and bonuses on account of said leasing
in his own right without having to account in any manner
to his co-owners in said royalty.

Id. at *1 (alterations in original) (footnote omitted).

The interest conveyed to L. Oliver Jones was ultimately
acquired by Harold Rex Anderson, Jr., and Harold Rex Anderson,
III, who brought suit to quiet title to the property, claiming that
they were the exclusive owners of the surface, as well as the oil
and gas interests in the property. They argued that, other than L.
Oliver Jones, the other children of Cordelia A. Jones could not
have acquired any interest in the oil and gas through the 1912
deed because they were not named as parties to the deed nor were
they named in the granting or habendum clause deed, rather they
were named in the deed’s reservation. As a result, the other
children were strangers to the title. Id. at *2. The respondents
argued that Cordelia A. Jones clearly intended for all of her
children to share in the ownership of the oil and gas royalty and
that the West Virginia courts should follow a modern trend under
which courts in other jurisdictions would have honored the
grantor’s intention over technical conveyancing rules. Id. The
circuit court agreed with the respondents and held that the 1912
deed conveyed oil and gas interests to all of Cordelia A. Jones’s
children in equal shares. Id.

On appeal, the West Virginia Supreme Court of Appeals
reversed the circuit court’s decision and held that the plain
language of the deed should control, rather than the supposed
contrary intention of the grantor. The court held that the 1912
deed clearly conveyed the two tracts of land and the oil and gas in
place to L. Oliver Jones, but that if L. Oliver Jones had exercised
his executive right in the oil and gas to grant an oil and gas lease
and production had been obtained under such lease, then the other
children of Cordelia A. Jones would have shared in that royalty.
But, since L. Oliver Jones had granted no such lease and he had
conveyed away his interest in the oil and gas, the other children no
longer had a right to receive any part of the royalty. Id. at *4.

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

LOCATION OF COAL MINE MOUTH FOUND TO BE FIXED FOR

TAX PURPOSES

In Wyodak Resources Development Corp. v. Wyoming
Department of Revenue, 2017 WY 6, 387 P.3d 725, the Wyoming
Supreme Court confirmed that, for coal tax purposes, the “mouth
of the mine” is at the point where coal reaches the surface of
surrounding topography. The decision has a significant negative

impact on appellant Wyodak Resources Development Corp.’s
(Wyodak) tax situation and potentially those of other coal
producers who use conveyor systems to transport coal instead of
truck haul ramps. In Wyodak’s situation, the court’s decision will
result in steadily increasing taxes as Wyodak mines farther away
from its fixed “mouth of the mine,” while taxes for producers
using truck haul ramps should remain relatively stable as such
haul ramps, and the corresponding “mouth of the mine,” are often
moved as mining progresses.

To reach the Wyoming Supreme Court, Wyodak filed a
petition for judicial review of the State Board of Equalization’s
(Board) decision to uphold the imposition of ad valorem and
severance taxes by appellee Wyoming Department of Revenue
(Department). The supreme court affirmed the Board’s decision
and concluded,

[t]he plain language of [Wyo. Stat. Ann.] § 39-14-
101(a)(vi) places the mouth of the mine at the point
where the mineral reaches the surface of the ground. The
Board properly concluded that Wyodak’s calculated
mine mouths were hypothetical and did not comply with
Wyoming law. The Department applies the statutory
definition of mouth of the mine consistently, and
Wyodak was not subjected to unequal or non-uniform
taxation when the Department applied the statute to its
true mine configuration.

Wyodak, 2017 WY 6, ¶ 66.

Wyodak, a coal producer in Campbell County, Wyoming,
reports the taxable value of its coal to the Department using a
“proportionate profits valuation method.” Id. ¶ 1. The method
“uses a ratio of direct mining costs to total direct costs (the direct
cost ratio).” Id. ¶ 21 (citing Wyo. Stat. Ann. § 39-14-103(b)(vii)).
The court stated that

[m]ore direct mining costs result in a higher direct cost
ratio. The taxable value of the mineral increases or
decreases as the direct cost ratio does, so the higher the
direct cost ratio, the higher the taxable value. To deter-
mine the correct direct cost ratio and, thereby, the proper
taxable value, costs have to be correctly categorized as
direct mining costs, total direct costs or indirect costs.

Id.

“In general, costs incurred prior to the mouth of the mine are
direct mining costs and are included in the numerator of the direct
costs ratio. Costs incurred after the mine mouth are included in the
total direct cost category[,] which is the denominator of the direct
cost ratio.” Id. ¶ 22. Indirect costs include “general and adminis-
trative costs which cannot be specifically attributed to an opera-
tional function without allocation.” Id. (quoting Wyo. Stat. Ann.
§ 39-14-103(b)(vii)(D)). They are not included in the direct cost
ratio. Id. The location of the mouth of the mine is thus important
in determining whether certain costs, such as transportation costs,
will be classified as direct mining costs or total direct costs.
Id. ¶ 23.

Wyodak mines out of the Clovis Pit, which is located north
of I-90 outside of Gillette, Wyoming. Id. ¶ 4. The majority of coal
from that pit is supplied to power plants at the Gillette Energy
Complex on the south side of I-90. Id. Over the years, mining of
the Clovis Pit has progressed north, away from I-90. Id. ¶ 5. In
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order to transport its coal from the coal seam to the energy
complex, Wyodak uses a series of conveyor belts, which carry the
coal south, under I-90 via a tunnel, to the energy complex. Id. ¶ 7.
Historically, Wyodak and the Department “recognized the mouth
of the mine for coal sent to the energy complex at the point where
the permanent conveyor entered the I-90 tunnel.” Id. ¶ 9. As a
result, the costs of the conveyor belts were considered direct
mining costs, increasing the taxable value of the coal. Id. ¶ 10. As
the mining progressed farther north (approximately 8,080 feet
from the I-90 tunnel as of 2011), the taxable value of the coal
increased. Id.

According to Wyodak’s tax consultant, if Wyodak used a
truck haul road instead of the conveyor belt system to transport its
coal to the energy complex, the mouth of the mine would be
considerably closer to the coal face, “thereby reducing its direct
mining costs and, accordingly, the taxable value of its coal.” Id.
¶ 11. Based on the tax consultant’s finding, Wyodak calculated
amended tax returns for 2009, 2010, and 2011 using hypothetical
mouths of the mine for each year, assuming the conveyor system
did not exist. Id. ¶ 12. Assuming a mouth of the mine closer to the
coal face, and assigning the costs associated with the conveyor
system to total direct costs rather than direct mining costs, the
difference in Wyodak’s tax obligation would total approximately
$880,000 for all three years. Id. ¶ 24.

The Department, however, “did not agree with Wyodak’s
new calculated mouth of mine locations . . . and rejected the
amended returns.” Id. ¶ 12. Wyodak appealed the Department’s
decision to the Board, and the Board upheld the Department’s
decision. Id. ¶ 13. Wyodak then filed a petition with the district
court for review of the Board’s decision, but the district court and
the parties agreed that the case should be certified to the supreme
court pursuant to Wyo. R. App. P. 12.09, and the court accepted
certification. Id.

To start its review, the supreme court focused on the statutory
definition of “mouth of the mine,” which states in relevant part:
“the point at which a mineral is brought to the surface of the
ground and is taken out of the pit, shaft or portal. For a surface
mine, this point shall be the top of the ramp where the road or
conveying system leaves the pit.” Id. ¶ 28 (quoting Wyo. Stat.
Ann. § 39-14-101(a)(vi)).

The Department and Wyodak had different interpretations of
the statutory language. Id. ¶ 29. The Department interpreted the
language as “placing the mouth of the mine at the point where the
coal reaches the surface of the surrounding topography which, for
Wyodak’s mine, is at the I-90 tunnel.” Id. Wyodak asserted that
“the ‘mouth of the mine’ is the point where the coal leaves the
‘active pit,’” which, based on a description of active mining
activities at Wyo. Stat. Ann. § 39-14-101(a)(v), Wyodak argued
was at a point near where the coal is placed on the conveyor
system. Wyodak, 2017 WY 6, ¶ 29. The court was not persuaded
by Wyodak’s argument and concluded that “the statutory defini-
tion of mouth of the mine is not ambiguous.” Id.

The court found that

[t]he legislature located the mouth of the mine at the
point at which a mineral is brought to the surface of the
ground and is taken out of the pit . . . . It further clarified
that, “for a surface mine, this point shall be the top of

the ramp where the road or conveying system leaves
the pit.”

Id. (quoting Wyo. Stat. Ann. § 39-14-101(a)(vi)). Wyodak
debated the definition of the word “pit,” arguing that the word
“pit” refers to “active pit”—a point closer to the coal seam and
prior to the conveyor system. Id. ¶¶ 31–32. In response, the court
found, “[t]here is no indication in the statutory language that the
legislature intended to change the mouth of the mine for surface
mines from a distinct point on the ground to the end of the ‘active
pit’ or the area of active mining, as defined by Wyodak.” Id. ¶ 33.

Wyodak also argued that the mouth of the mine had to be
located before any processing activities based on its interpretation
of certain statutory language. Id. ¶ 34 (citing Wyo. Stat. Ann.
§ 39-14-103(b)(iii)). The supreme court disagreed, stating, “[t]he
statutory language does not . . . mandate that the mouth of the
mine be located before any processing activities.” Id. ¶ 36. The
court further noted that Wyodak’s argument was contradicted by
its own mining activities and tax history, which included the
processing functions of “crushing and blending” within Wyodak’s
“active pit.” Id. ¶ 38.

Additionally, Wyodak claimed that “the Board did not follow
or misinterpreted its earlier decisions by accepting the Depart-
ment’s definition of mouth of the mine.” Id. ¶ 39. Again, the court
was not persuaded and reiterated,

[t]he plain language of § 39-14-101(a)(vi) specifies
where the mouth of the mine is located. The legislature
clearly intended the mouth of the mine to be at the point
where the coal reaches the surface of the ground.
Wyodak’s interpretation of the statutory language as
placing the mouth of the mine at a point below the
surface where the “active pit” ends is incorrect.

Id. ¶ 43.

The supreme court also examined Wyodak’s calculations of
its “hypothetical” mine mouths. Id. ¶¶ 44–51. “Wyodak insist[ed]
its calculated mine mouths [were] not hypothetical because they
were determined by examining aerial photographs and maps of the
mine and using engineering calculations.” Id. ¶ 48. The court did
not agree and noted that “Wyodak’s calculations [were] based
upon circumstances that do not exist,” such as ramps exiting the
pit at Wyodak’s calculated mine mouths. Id. In conclusion, the
court stated,

[t]he plain language of the statute places the mouth of
the mine at a physical location. If the legislature had
intended for the mine mouth to be located at a hypotheti-
cal point without any reference to the mining and
transportation systems actually used by the taxpayer, it
would have said so and provided a method to calculate
the mouth of the mine.

Id. ¶ 46.

Finally, Wyodak claimed the Board’s decision violated the
Wyoming Constitution’s requirements of uniformity and equality
in taxation because Wyodak’s permanent mine mouth at the I-90
tunnel results in continually increasing direct mining costs as the
coal face moves northward. Id. ¶¶ 52–53 (citing Wyo. Const.
art. 15, § 11). Other mines with traditional truck haul systems,
meanwhile, “get to move their mine mouths by moving their
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ramps.” Id. ¶ 53. Considering that Wyodak chose the conveyor
system over a truck haul system, the supreme court deemed
Wyodak responsible for any negative tax consequences of its
decision. Id. ¶¶ 55–56. The court provided that the Department,
the Board, and the court are obligated to follow the statutes as
written, and “[i]f Wyodak wants to alter its tax situation, it can
either change its mining practice or attempt to convince the
legislature to enact an amendment.” Id. ¶ 56.

In sum, the supreme court determined that “[t]he Board
correctly upheld the Department’s rejection of Wyodak’s
amended returns modifying the location of its mine mouth. The
record contains substantial evidence to support the Board’s factual
findings about Wyodak’s mine and calculations, and the Board’s
interpretation of the pertinent statutory language is in accordance
with the law.” Id. ¶ 51.

A final issue concerning Wyodak’s classification of environ-
mental and government-imposed costs as indirect instead of direct
costs was found not ripe for review. See id. ¶¶ 57–65.

C A N A D A  —  O I L  &  G A S

T O M  M C I N E R N E Y

A L A N  R A U T E N B E R G

J E N N I F E R  A S Q U I N

A L E X A N D E R  B A K E R

D A N  C E R C H I A

—  R E P O R T E R S  —

OUTLINING CANADA’S PAN-CANADIAN FRAMEWORK AND

ALBERTA’S CLIMATE LEADERSHIP PLAN

Introduction

Alberta’s climate change policy continues to evolve following
the election of the Alberta New Democratic Party in May 2015.
The previous Progressive Conservative Association of Alberta
had exclusively governed Alberta with successive majority
governments since 1971. After appointing an advisory panel in
June 2015 to review climate change policy and to make recom-
mendations, which were released in the panel’s Climate Leader-
ship Report to Minister, the new Alberta government announced
its “Climate Leadership Plan” in November 2015.

Canada’s federal government, on the heels of Alberta’s
announcement, attended the United Nations Framework Conven-
tion on Climate Change annual Conference of the Parties
(COP21) in Paris in December 2015, coming away as a signatory
to the “Paris Agreement,” along with 197 other countries. Canada,
having formally ratified the Paris Agreement, has committed to
the aspirational goal of “[h]olding the increase in the global
average temperature to well below 2oC above pre-industrial levels
and pursuing efforts to limit the temperature increase to 1.5oC
above pre-industrial levels . . . .” Paris Agreement art. 2, § 1(a).
In furtherance of this objective, the federal government, along
with all provinces except Saskatchewan, has signed the Pan-
Canadian Framework on Clean Growth and Climate Change (Pan-
Canadian Framework) with the goal of addressing climate change,
including Canada’s commitments under the Paris Agreement, at
a national level.

This report outlines the components of both the Pan-Canadian
Framework and Alberta’s Climate Leadership Plan. For details on
the province of British Columbia’s Climate Leadership Plan, and
its impact on the energy industry, see Vol. XXXIII, No. 4 (2016)
of this Newsletter.

Canada’s Pan-Canadian Framework

The federal government’s Pan-Canadian Framework is
intended to be a flexible program that complements existing
provincial climate change initiatives and allows each jurisdiction
to design its own policies and programs to meet the national
targets. The Pan-Canadian Framework includes the following
components:

(1) all provinces and territories are required to implement
carbon pricing in some form by 2018;

(2) the carbon pricing regime can be determined in the
discretion of each province and territory, and can be in
the form of a carbon tax/carbon levy or a cap-and-trade
system, provided that the results coincide with the goals
of the Pan-Canadian Framework;

(3) each jurisdiction can choose to keep the program’s
revenues in that province or territory;

(4) systems featuring a carbon tax or levy will be required to
have a carbon tax of at least $10/tonne of greenhouse
gases (GHG) in 2018, which must increase by $10/tonne
per year to $50/tonne by 2022;

(5) systems featuring a cap-and-trade program are required
to implement an emissions cap until at least 2022 that
declines (becomes more stringent) over time, mirrors the
projected GHG emission reductions of carbon tax or
levy systems, and results in aggregate GHG emission
reduction outcomes by 2030 that line up with the federal
plan; and

(6) each jurisdiction is required to provide regular, transpar-
ent, and verifiable reports on the outcomes of its particu-
lar system.

To date, no legislation has been introduced that provides details
of the federal carbon pricing scheme.

Notably, the province of Saskatchewan declined to adopt the
Pan-Canadian Framework, and Saskatchewan Premier Brad Wall
indicated publicly that Saskatchewan may consider legal action to
prevent the imposition of the Pan-Canadian Framework in the
province. Wall noted that there had not been an economic impact
assessment of the plan and that he was concerned that the plan
would reduce Canada’s competitiveness in global markets,
particularly given that it is unlikely that the United States will
enact similar legislation in the near future. Prime Minister Justin
Trudeau has publicly stated that the federal government will
impose a carbon price on jurisdictions that do not voluntarily
comply with the Pan-Canadian Framework in advance of the 2018
deadline; however, the federal government has not provided any
specific details of how that might be accomplished.

Alberta’s Climate Leadership Plan

Alberta’s Climate Leadership Plan is wide-ranging in its
scope. The key elements are as follows:
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(1) an Alberta economy-wide price of $20/tonne of GHG
emissions starting in 2017 and increasing thereafter;

(2) the phasing out of coal-fired power production by 2030,
to be replaced by power generation from renewable
sources and natural gas;

(3) a methane reduction strategy to address methane emis-
sions in the oil and gas sector; and

(4) a cap of 100 megatonnes (Mt) on GHG emissions from
oil sands operations, subject to certain exceptions for
cogeneration power sources and new upgrading capacity.

Carbon Pricing

Alberta’s approach to establishing a price on carbon emis-
sions takes two forms. The first is by way of a carbon tax, and the
second is by way of incremental revisions to the existing Specified
Gas Emitters Regulation (SGER), Alta. Reg. 139/2007, with its
eventual replacement by a proposed “Carbon Competitiveness
Regulation” (CCR).

Carbon Tax. Bill 20, the Climate Leadership Implementation
Act (CLIA), became effective January 1, 2017, through the
Climate Leadership Act, S.A. 2016, c. C-16.9, and the Energy
Efficiency Alberta Act, S.A. 2016, c. E-9.7. It establishes the
legislative framework for Alberta’s carbon tax, referred to therein
as the “carbon levy.” For 2017 the levy is imposed at a rate
equivalent to $20 per tonne of GHG emissions, increasing to $30
per tonne in 2018.

The carbon levy is imposed on combustible fuels, including
coal, fuel oil, gasoline, diesel, natural gas, and aviation fuel, but
it also applies to a wide variety of combustible substances,
including coke, raw natural gas, natural gas liquids, ethane,
methanol, naptha, propane, and heavier condensates.

The carbon levy is intended to apply to fuel purchased for
consumption in Alberta. Accordingly, the levy is collected when
fuel is sold within Alberta and when it is imported into Alberta.
Fuel sold for export from Alberta is generally exempt from the
carbon levy, as is fuel used in inter-provincial and international
aviation. The carbon levy applies to trucking and railroad use of
fuel within Alberta, whether that fuel is purchased inside or
outside Alberta, but is not intended to apply to fuel purchased in
Alberta but used for transportation outside Alberta.

The implementation of the carbon levy is complex. Because
it is generally intended to be collected at an early point in the
supply chain and passed on to subsequent purchasers, a system of
collection, remittance and reporting obligations, exemption
certifications, and rebate and refund mechanisms exists to ensure
that the carbon levy is not evaded, exemptions are not improperly
given, and activities, such as the export of fuel from Alberta, are
not burdened with a carbon levy that was collected at an earlier
point in the supply chain.

Although the carbon levy regime is intended to impose tax
based on the emission of carbon dioxide when fuel is combusted,
it is collected when fuel is sold or removed from the fuel supply
chain, rather than at the point of use. Accordingly, an exemption
is generally available for fuel used in an industrial process (e.g.,
if it is not combusted) or if it is used as a solvent or diluent in the
production of bitumen.

The carbon levy does not replace Alberta’s SGER. The SGER
continues to apply to facilities that emit more than 100,000 tonnes
of carbon dioxide equivalent per year. As a result, facilities that
are already regulated under the SGER are exempted from the
carbon levy.

The oil and gas industry enjoys a temporary exemption from
the carbon levy for fuel used or vented in certain primary produc-
tion activities until 2022. After 2022 this exemption will cease to
apply. Oil and gas activities that are regulated under the SGER
will continue to be exempted from the carbon levy after 2022.

In addition to exempting farmers and First Nations groups
from the carbon levy, the CLIA includes a rebate program
designed to offset the incremental costs of the carbon levy on
qualifying households (e.g., single Albertans earning $47,500 or
less or couples, single parents, or families earning $95,000 or
less). The Alberta government has stated that the carbon levy
revenue will be used to fund initiatives to reduce GHG emissions,
to support Alberta’s ability to adapt to climate change, and for
rebates or adjustments related to the carbon levy to consumers,
businesses, and communities, including the rebate program for
households described above. The CLIA establishes Energy
Efficiency Alberta as a Crown corporation that will develop and
deliver programs and services promoting energy efficiency and
small-scale renewable energy projects.

SGER/CCR. The SGER, a product of the previous Progres-
sive Conservative government, was set to expire on June 30,
2015. The new Alberta government renewed the SGER and made
important revisions, including increasing the emissions intensity
reduction requirements from 12% to 15% for 2016 and 20% for
2017, and increasing the price of technology fund credits from
$15/tonne to $20/tonne in 2016 and $30/tonne for 2017. Given
the timing of such changes, however (coming before the an-
nouncement of the Climate Leadership Plan), it was clear that
such measures were an interim step and part of a broader climate
change initiative.

A central feature of such broader initiative, as set forth in the
Climate Leadership Plan, is the implementation of the proposed
CCR which is expected to take place in 2018 and replace the
SGER.

Currently, the SGER requires owners of facilities that emit
100,000 tonnes per year or more of GHG to reduce the facility’s
annual emissions intensity by 20% below a facility-specific
emissions intensity baseline. Owners may meet the reduction
requirements in a variety of ways including: (1) physically abating
emissions intensity at their facilities; (2) purchasing Alberta-based
emission offset credits; (3) purchasing or using emission perfor-
mance credits, which are credits generated by facilities to the
extent that they have reduced their emissions intensity over and
above the legislated requirements; (4) purchasing technology fund
credits by contributing to Emissions Reduction Alberta at a price
of $30/tonne; or (5) any combination of the foregoing. Facility
owners must submit compliance reports to Alberta Environment
and Parks on March 31 of each year.

The CCR will retain the SGER’s compliance mechanisms and
the 100,000 tonne threshold for large emitters. Unlike the SGER,
however, the CCR will include a mechanism for facilities that do
not meet the 100,000 tonne threshold to opt-in to the program as
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an alternative to paying the carbon levy if it would be more
advantageous for them to do so. The CCR also changes the
allocation of emissions permits from a historical facility-specific
emissions-intensity basis under the SGER to a sector-wide output-
based allocation, where emissions permits are allocated based on
the top 25% of emitters in the applicable industry. The intention
of the CCR is to move away from a system that implicitly granted
more rights to facilities which had historically higher emissions,
to one that instead rewards the most emissions-efficient producers
in each industry.

Coal Phase Out/Renewable Power Generation

The Climate Leadership Plan contemplates a phase-out of all
coal-fired electricity generation by 2030 with two-thirds of such
generation capacity to be provided by renewable energy sources
and one-third by natural gas, such that by 2030, 30% of Alberta’s
electric power will come from renewable energy. Owners of the
facilities that will be impacted by the phase-out will have the
option to convert to natural gas if it is economically viable, or will
be compensated through transition payments funded by revenues
from the carbon levy.

The Renewable Electricity Act, S.A. 2016, c. R-16.5, which
is currently awaiting proclamation, serves to implement the
Climate Leadership Plan’s objective of adding 5,000 MW of
renewable electricity capacity in Alberta by 2030. The increased
capacity will be added through renewable electricity programs
(REP), which will each involve a competitive selection process
for projects to create the additional generation capacity. It is
expected that each competition within an REP will have three
phases occurring in the following order:

(1) Request for Expressions of Interest Phase—to attract/
gauge the level of interest of proponents.

(2) Request for Qualifications Phase—to qualify proponents
in categories of project eligibility, financial strength,
and capacity, as well as development, construction, and
operations capability.

(3) Request for Proposals Phase—in which only qualified
proponents will be eligible to submit a final binding
offer and the successful proponent will be selected and
provided the opportunity to enter into a renewable elec-
tricity support agreement (RESA) with the Alberta Elec-
tric System Operator (AESO) for the proposed facility.

The government held public consultations on the terms of the
first competition pursuant to the REP in late 2016, and it is
anticipated that the first REP competition will open in early 2017
with the successful bidder(s) awarded at the end of 2017. The
proposed form of RESA adopts a 20-year contract-for-differences
model under which the generator, in consideration for the
electricity and all environmental attributes associated therewith,

receives the pool price for such electricity as well as a support
payment calculated as the difference between the generator’s 
proposed “strike price” for the project included in its bid (adjusted
based on the Alberta consumer price index) and the pool price. In
the event that the pool price is lower than the strike price, the
difference would be paid to the generator, and if it is higher, the
AESO retains such overage.

Methane Reduction—Oil and Gas Sector

Noting that the climate change impact of methane is 25 times
greater than carbon dioxide over a 100-year period, the Climate
Leadership Plan contemplates a 45% reduction in methane
emissions by 2025. A five-year voluntary joint initiative on
methane reduction and verification will be implemented with
industry and other groups, which will be tasked with improving
standards for venting and fugitive emissions from existing and
new facilities. New methane emission design standards will be
created and applied to newly built oil and gas facilities, and on-
site combustion (i.e., flaring) at conventional oil and gas facilities
will be subject to the carbon pricing regime starting in 2023.

Capping Oil Sands Emissions

The Oil Sands Emissions Limit Act (OSELA), S.A. 2016, c.
O-7.5, came into force on December 14, 2016, and serves to
implement the 100 Mt cap (Oil Sands Emissions Cap) for
emissions from the oil sands operations plank of the Climate
Leadership Plan. The OSELA provides that cogeneration facilities
and certain new or expanded upgrading facilities, among other
prescribed emitters, will be exempted from the Oil Sands Emis-
sions Cap; however, it does not provide much detail about how
the Oil Sands Emissions Cap will be allocated among current or
future industry participants. The government established an Oil
Sands Advisory Group comprised of members of industry,
environmental organizations, and members of Indigenous and
non-Indigenous communities to provide advice to the government
on the implementation of the Oil Sands Emissions Cap and other
matters related to the Climate Leadership Plan as it relates to the
oil sands industry.

Conclusion

Further legislation is expected to implement the remaining
aspects of the Climate Leadership Plan, including the CCR and
the Oil Sands Emissions Cap. As it stands, the Climate Leadership
Plan contemplates a price on carbon of $30/tonne in 2018. The
Pan-Canadian Framework requirements will outpace that amount
by 2021 (requiring $40/tonne in 2021, and $50/tonne in 2022). It
remains to be seen what changes Alberta and other provinces will
make to their climate change regimes to align with the Pan-
Canadian Framework, and for provinces like Saskatchewan, which
have indicated that they will not participate in the Pan-Canadian
Framework, it appears that a constitutional fight is brewing.

http://www.rmmlf.org
http://tinyurl.com/rmquito
http://tinyurl.com/rmai63
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Upcoming Programs

Core Course on International Oil & Gas Law
March 13–17, 2017 M Singapore
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N O R A  R .  P I N C U S

—  R E P O R T E R  —

IBLA TAKES STRICT VIEW OF POSTAGE REQUIREMENTS FOR

CLAIM MAINTENANCE FEES AND SMALL MINER

EXEMPTIONS 

In Kern River, LLC, 189 IBLA 345, GFS(MIN) 10(2017),
the Interior Board of Land Appeals (IBLA) held that the Bureau
of Land Management (BLM) Utah State Office did not err when
it declared Kern River, LLC’s (Kern River) unpatented mining
claims forfeited for failure to timely file a small miner mainte-
nance fee waiver certification. Under applicable regulations, a
waiver certification is timely filed “if it is either postmarked by
the United States Postal Service (USPS) or clearly identified
as sent on or before the due date (September 1) by a ‘bona fide
mail delivery service,’ and received within 15 calendar days of
September 1.” Id. at 346 (emphasis added) (quoting 43 C.F.R.
§ 3830.5). Kern River used a commercial postage provider
called Neopost to provide postage. Id. The envelope enclosing
Kern River’s waiver certification bore an ink-printed mark from
the Neopost system reading “neopost FIRST-CLASS MAIL
08/30/2016 US POSTAGE $01.150.” Id. Kern River delivered
the envelope to the USPS, which did not postmark the envelope

continued on page 2
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K A T H L E E N  C .  S C H R O D E R

T I M  C A N O N

—  R E P O R T E R S  —

D.C. CIRCUIT CLARIFIES TIMELINES FOR JUDICIAL APPEALS

OF FEDERAL ROYALTY DECISIONS

On January 31, 2017, the U.S. Court of Appeals for the D.C.
Circuit held that when a dispute exists over whether a Department
of the Interior (DOI) federal royalty decision became final under
the Federal Oil and Gas Royalty Simplification and Fairness Act
of 1996 (RSFA), 30 U.S.C. §§ 1721a, 1724–1726, the statute of
limitations for judicially appealing that decision does not begin to
run until the lessee receives notice of the final decision. See
Continental Res., Inc. v. Jewell, 846 F.3d 1232 (D.C. Cir. 2017),
rev’g 134 F. Supp. 3d 231 (D.D.C. 2015).

The Continental decision involved the processes for adminis-
tratively and judicially appealing orders issued by the Office
of Natural Resources Revenue (ONRR) under RSFA. An order
issued by ONRR is subject to administrative appeal to the ONRR
Director, 30 C.F.R. § 1290.105(a)(1), and the Director’s decision
is then subject to appeal to the Interior Board of Land Appeals
(IBLA), id. § 1290.108(a). The DOI must issue a final decision
within 33 months of the date of the agency’s order, although the

continued on page 2
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R A N D Y  D A N N  A N D  T A R N  U D A L L

—  R E P O R T E R S  —

EXECUTIVE ORDER DIRECTS AGENCIES TO SUSPEND, REVISE,
OR RESCIND REGULATIONS THAT COULD BURDEN DOMESTIC

ENERGY PRODUCTION

On March 28, 2017, President Donald Trump issued an
executive order that orders a review process for all agency actions
that “potentially burden” the development or use of domestic
energy resources. See Promoting Energy Independence and
Economic Growth, Exec. Order No. 13,783, 82 Fed. Reg. 16,093
(Mar. 31, 2017). The order defines “burden” as actions that
“unnecessarily obstruct, delay, curtail, or otherwise impose
significant costs on the siting, permitting, production, utilization,
transmission, or delivery of energy resources.” Id. § 2(b). In
providing guidance on implementing section 2 of the order, the

Office of Information and Regulatory Affairs (OIRA) listed
examples of the types of agency actions that fall under section
2(a), including actions that “materially” affect the “design and/or
location of domestic energy production” and the “design and/or
location of drilling or mining of energy production resources,”
and that materially “[l]imit the use of certain sources of energy,
such that the development of domestically produced energy
resources from a certain sector may be negatively affected.”
Memorandum from Dominic J. Mancini, OIRA, to Regulatory
Reform Officers & Regulatory Policy Officers at Exec. Dep’ts &
Agencies, “Guidance for Section 2 of Executive Order 13783,
Titled ‘Promoting Energy Independence and Economic Growth’”

continued on page 4
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itself, but delivered it to the BLM on September 6, 2016. Id. The
IBLA noted that “Neopost is not a ‘bona fide mail delivery
service’ as it does not deliver mail.” Id. Because the USPS did not
independently postmark the envelope on or before September 1,
2016, and the BLM did not receive the envelope until September
6, 2016, the IBLA held that the waiver certification was not timely
and the claims were properly cancelled. Id.

DEPARTMENT OF THE INTERIOR LIFTS COAL LEASING

MORATORIUM

On March 29, 2017, Secretary of the Interior Ryan Zinke
issued Secretarial Order No. 3348 (Mar. 29, 2017), revoking and
replacing Secretarial Order No. 3338 (Jan. 15, 2016) and effec-
tively ending the three-year leasing moratorium on the issuance of
new coal leases on federal lands and the discretionary program-
matic environmental impact statement process to “modernize”
federal coal leasing. Secretarial Order No. 3348 directs Bureau of
Land Management personnel to “process coal lease applications
and modifications expeditiously in accordance with regulations
and guidance existing before the issuance of Secretary’s Order
3338.” Id. § 5; see Congress / Federal Agencies Report, infra.

F E D E R A L  —  O I L  &  G A S

continued from page 1

agency and the appellant may extend that deadline by written
agreement. Continental, 846 F.3d at 1233 (citing 30 U.S.C.
§ 1724(h)(1)). If the 33-month deadline (as extended, if applica-
ble) passes before completion of the administrative appeals
process, the DOI will be deemed to have issued a final decision in
its favor for any monetary obligations of $10,000 or more. Id.
(citing 30 U.S.C. § 1724(h)(2)). The appellant has 180 days from
“receipt of notice” of a final decision to appeal the final decision
in federal court. Id. at 1234 (citing 30 U.S.C. § 1724(j)).

In Continental, ONRR issued an order in May 2010 directing
that Continental Resources, Inc. (Continental) pay additional
royalties. Id. at 1233. Continental administratively appealed the
decision to the ONRR Director, received an adverse decision, see
Continental Res., Inc., MMS-10-0060-O&G (Apr. 11, 2013), and
appealed the Director’s decision to the IBLA. Continental, 846
F.3d at 1233. The IBLA ordered the parties to show cause as to
whether the 33-month deadline in 30 U.S.C. § 1724(h) had
passed, thereby rendering the DOI’s decision final and subject to
judicial review. Continental, 846 F.3d at 1233; see Continental
Res., Inc., 184 IBLA 59, GFS(O&G) 7(2013). The parties
disputed whether a written extension agreement between the
parties had terminated and therefore disputed whether and when
the 33-month deadline had passed. Continental, 846 F.3d at 1233.
On July 29, 2013, the IBLA ruled that the 33-month deadline had
expired on June 17, 2013, and the DOI’s decision had become
final. Id. at 1234.

Pursuant to 30 U.S.C. § 1724(j), Continental had 180 days
from receipt of notice of the final DOI decision to judicially
appeal the decision, and Continental filed a complaint in federal
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district court on January 16, 2014. The DOI moved to dismiss the
complaint because it was filed more than 180 days after June 17,
2013, the date that ONRR’s decision had become final according
to the IBLA. The district court agreed and dismissed the com-
plaint, and Continental appealed the decision. Id.

The question before the D.C. Circuit was whether the 180-
day period for Continental to file a judicial appeal commenced on
June 17, 2013, the date ONRR’s decision was deemed to have
become final, or July 29, 2013, the date the IBLA issued a
decision determining that ONRR’s decision had become final.
The appeals court reversed the district court’s decision and held
the 180-day period began running on July 29, 2013. Id.

The court interpreted the language of section 1724(j) as
providing that the 180-day timeline for seeking judicial review in
this case did not begin running until Continental’s receipt of
notice of the final decision. Id. Because the date of the final
decision was subject to a dispute before the IBLA, neither party
knew the date of the final decision until IBLA resolved that
dispute on July 29, 2013. Id. The D.C. Circuit reasoned that “one
cannot be on notice of final agency action while the date of that
action has not yet been determined” and held that Continental was
not on notice for purposes of triggering the 180-day period for
seeking judicial review until it received notice of the IBLA’s July
29, 2013, ruling. Id.

Although the decision may provide some clarity to lessees
undertaking federal royalty appeals and facing circumstances
similar to those present in Continental, the court was careful to
limit its holding to the facts at issue. The court clarified that it was
not deciding when notice occurs in other situations, such as when
the 33-month deadline passes without dispute or when the DOI
issues a final decision prior to the deadline. Id. at 1235. Accord-
ingly, the decision’s precedential value in other situations may be
limited.

FEDERAL COURT REJECTS NEPA CHALLENGE TO BLM
UTAH LEASE SALE

On March 31, 2017, the U.S. District Court for the District of
Utah rejected a challenge by a coalition of plaintiffs led by
Southern Utah Wilderness Alliance (collectively, SUWA) to
decisions by the Bureau of Land Management (BLM) to issue
four oil and gas leases and to approve seven applications for
permit to drill (APD) on one of the leases. S. Utah Wilderness
Alliance v. U.S. Dep’t of the Interior, No. 2:15-cv-00194, 2017
WL 1207519 (D. Utah Mar. 31, 2017). Although the court
dismissed the challenge to issuance of the APDs as moot, its
decision on the challenge to issuance of the leases includes
extensive discussion of BLM’s obligation to consider a reasonable
range of alternatives in an environmental assessment (EA)
prepared under the National Environmental Policy Act of 1969
(NEPA).

BLM prepared an EA and a finding of no significant impact
(FONSI) for the lease sale that considered two alternatives: (1) an

alternative to issue the four leases with certain protective stipula-
tions required by the Price Field Office Resource Management
Plan (PFO RMP), and (2) a no-lease alternative. Id. at *5. The
parcels at issue covered lands not classified as wilderness study
areas but that BLM previously had found possessed wilderness
characteristics. SUWA challenged the lease sale EA for failing to
consider alternatives to lease the parcels with no surface occu-
pancy (NSO) stipulations and to defer leasing the parcels. Id.
at *6.

The court found that BLM considered a reasonable range of
alternatives and satisfied its NEPA obligations. The court agreed
with BLM that it had fully considered and rejected imposing NSO
stipulations on the parcels in both the PFO RMP and the West
Tavaputs Plateau Natural Gas Full Field Development Plan
Environmental Impact Statement in 2010. Id. at *8–9. The court
explained that to lease the parcels with NSO stipulations would
“upend[] these [prior] land-use decisions” and that BLM was not
required to “reevaluate its land-use decisions at every level, with
every project, even when there is no evidence that such reevalua-
tion is necessary.” Id. at *9.

SUWA also argued BLM should have considered deferring
the parcels from leasing to allow time for BLM to collect wilder-
ness inventory information. The court rejected this argument
because BLM already had inventory information concerning the
four parcels at issue and deferral was not necessary. Id. at *8. The
court explained that “any alternative that required [BLM] to stop
leasing simply to obtain information that it already had on hand
would be needlessly redundant and ultimately unreasonable.” Id.
Further, to the extent SUWA sought lease deferral solely for the
protection of wilderness characteristics, the court explained that
“[d]eferral for deferral’s sake is not ‘significantly distinguishable’
from the no-action alternative already considered in the EA.” Id.
at *8 n.4.

Finally, the court found in the alternative that SUWA failed
to demonstrate that BLM’s rejection of its proposed deferral and
NSO alternatives compromised BLM’s analysis or decision-
making process or that the alleged error was “substantively
prejudicial.” Id. at *10 n.7. The court therefore affirmed BLM’s
decision to issue the four leases. Id. at *11.

EXECUTIVE AND SECRETARIAL ORDERS DIRECT

REEXAMINATION OF OIL AND GAS-RELATED RULES

On March 28, 2017, President Donald Trump issued Execu-
tive Order No. 13,783 directing federal agencies to “immediately
review existing regulations that potentially burden the develop-
ment or use of domestically produced energy resources,” and,
where applicable, suspend, revise, or rescind such regulations.
Promoting Energy Independence and Economic Growth, Exec.
Order No. 13,783, § 1(c), 82 Fed. Reg. 16,093, 16,093 (Mar. 31,
2017). Executive Order No. 13,783 identified four oil and gas-
related regulations for review: (1) the Bureau of Land Manage-
ment’s (BLM) hydraulic fracturing rule; (2) BLM’s rule on waste
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prevention, production subject to royalties, and resource conser-
vation (i.e., the “venting and flaring rule”); (3) the National Park
Service’s (NPS) rule regarding development of nonfederal oil and
gas rights within National Park System lands; and (4) the U.S.
Fish and Wildlife Service’s (FWS) rule regarding development of
nonfederal oil and gas rights within National Wildlife Refuge
System lands. See Environmental and Congress / Federal Agen-
cies Reports, infra.

On March 29, 2017, Secretary of the Interior Ryan Zinke
issued Secretarial Order No. 3349 (Mar. 29, 2017) to implement
Executive Order No. 13,783. Secretarial Order No. 3349, among
other things, directs BLM to propose a repeal of the hydraulic
fracturing rule. A few weeks earlier, BLM had announced its
intent to propose a repeal of the hydraulic fracturing rule in a
motion to the U.S. Court of Appeals for the Tenth Circuit in
related litigation. See Federal Appellants’ Motion to Continue
Argument and Hold Case in Abeyance Pending Administrative
Action, Wyoming v. Zinke, Nos. 16-8068, 16-8069 (10th Cir. Mar.
15, 2017). Secretarial Order No. 3349 also directs BLM to review
the venting and flaring rule and directs NPS and FWS to review
the rules regarding development of nonfederal oil and gas rights
for consistency with Executive Order No. 13,783 and Secretarial
Order No. 3349. As of the date of publication of this Newsletter,
it is not yet clear what actions BLM, NPS, and FWS will take, if
any, on these regulations.

ONRR STAYS FEDERAL OIL & GAS AND FEDERAL & INDIAN

COAL VALUATION RULE; CONSIDERS REPEAL

As reported in Vol. XXXIII, No. 3 (2016) of this Newsletter,
on July 1, 2016, the Office of Natural Resources Revenue
(ONRR) published a final rule revising its regulations for federal
oil and gas valuation and federal and Indian coal valuation. See
Consolidated Federal Oil & Gas and Federal & Indian Coal
Valuation Reform, 81 Fed. Reg. 43,338 (July 1, 2016) (to be
codified at 30 C.F.R. pts. 1202, 1206). The rule included exten-
sive revisions to regulations governing valuation of oil and gas
and would potentially have required many companies to invest
substantial sums upgrading their existing accounting systems.

On February 27, 2017, ONRR stayed the effect of the rule,
citing several pending petitions challenging the rule in federal
district court. See Postponement of Effectiveness of the Consoli-
dated Federal Oil & Gas and Federal & Indian Coal Valuation
Reform 2017 Valuation Rule, 82 Fed. Reg. 11,823 (Feb. 27,
2017). Then, on April 4, 2017, ONRR issued (1) an advance
notice of proposed rulemaking (ANPR) seeking comments on
whether the valuation rule should be modified, and (2) a proposed
rule to repeal the valuation rule. See Federal Oil & Gas and
Federal & Indian Coal Valuation, 82 Fed. Reg. 16,325 (Apr. 4,
2017) (ANPR); Repeal of Consolidated Federal Oil & Gas and
Federal & Indian Coal Valuation Reform, 82 Fed. Reg. 16,323
(proposed Apr. 4, 2017) (to be codified at 30 C.F.R. pts. 1202,
1206). If ONRR finalizes its proposal to repeal the rule, the
preexisting regulations will remain in effect until ONRR promul-
gates new regulations.

E N V I R O N M E N T A L  I S S U E S
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(May 8, 2017). Heads of agencies were required to submit a plan
to the Director of the Office of Management and Budget (OMB)
by May 12, 2017, detailing their plan to carry out their respective
reviews. Exec. Order No. 13,783, § 2(c). Additionally, agencies
must submit a draft final report by July 26, 2017, to the Vice
President, the OMB Director, and other presidential advisors
“with specific recommendations that, to the extent permitted by
law, could alleviate or eliminate aspects of agency actions that
burden domestic energy production.” Id. § 2(d).

The executive order also instructs federal regulatory agencies
to “suspend, revise, or rescind” a number of specific rules,
including the Bureau of Land Management’s (BLM) rules on
hydraulic fracturing and venting and flaring. Id. § 7(b)(i), (iv); see
Hydraulic Fracturing on Federal and Indian Lands, 80 Fed. Reg.
16,128 (Mar. 26, 2015) (to be codified at 43 C.F.R. pt. 3160);
Waste Prevention, Production Subject to Royalties, and Resource
Conservation, 81 Fed. Reg. 83,008 (Nov. 18, 2016) (to be
codified at 43 C.F.R. pts. 3100, 3160, 3170). Shortly after the
order was issued, Secretary of the Interior Ryan Zinke issued a
secretarial order directing BLM to “proceed expeditiously with
proposing to rescind” the hydraulic fracturing rule. Secretarial
Order No. 3349, § 5(c)(i) (Mar. 29, 2017). Additionally, Secre-
tary Zinke instructed BLM to review the venting and flaring rule
and report back on “whether the rule is fully consistent with the
policy set forth” in the order. Id. § 5(c)(ii); see Federal Oil & Gas
Report, supra.

Agencies will have to comply with the Administrative
Procedure Act (APA) when attempting to carry out the executive
order’s mandates. The APA authorizes agencies to revise or
repeal a rule promulgated through the APA four-step process for
informal rulemaking only after providing the public with notice
and an opportunity to comment unless the agency can satisfy a
very narrow “good cause” exception. 5 U.S.C. § 553(b)–(c); see
also id. § 551(5) (defining “rule making” as “formulating,
amending, or repealing a rule”). An agency may not act in an
arbitrary or capricious manner when revising or repealing a rule.
See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515
(2009) (if an agency changes policy, it “must show that there are
good reasons for the new policy”). Additionally, “[t]he suspension
or delayed implementation of a final regulation normally consti-
tutes substantive rulemaking under APA § 553” and requires
notice and comment. Envtl. Def. Fund, Inc. v. EPA, 716 F.2d 915,
920 (D.C. Cir. 1983) (indefinite suspension of reporting require-
ments was substantive rulemaking, and the U.S. Environmental
Protection Agency (EPA) failed to demonstrate good cause to
forgo notice and comment); see also Sierra Club v. Jackson, 833
F. Supp. 2d 11, 27 (D.D.C. 2012) (citing cases).

As an additional complication, some of the regulations named
in the executive order are the subject of ongoing litigation. As is
common with environmental litigation, these cases involve many
diverse parties, including intervening citizen groups and states. An
example of this dynamic is playing out in the U.S. Court of
Appeals for the Tenth Circuit. Before the executive order was
issued, BLM sought a temporary abeyance and a cancellation of
oral argument in a legal challenge to the hydraulic fracturing rule.
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See Federal Appellants’ Motion to Continue Argument and Hold
Case in Abeyance Pending Administrative Action, Wyoming v.
Zinke, Nos. 16-8068, 16-8069 (10th Cir. Mar. 15, 2017). BLM
explained that it was preparing a notice of proposed rulemaking
to rescind the rule. Id. at 2–3. Citizen-group intervenors re-
sponded in opposition to BLM’s efforts, arguing that “shielding
the district court’s ruling from appellate review could have far-
reaching impacts to the Citizen Groups and public interest that
extend well beyond just this Rule.” Intervenor-Respondent-
Appellants’ Preliminary Response in Opposition to Federal
Appellants’ Motion to Continue Argument and Hold Case in
Abeyance at 10, Wyoming v. Zinke, Nos. 16-8068, 16-8069 (10th
Cir. Mar. 15, 2017). The citizen groups contended that the court
should determine the legal questions at issue regardless of whether
the specific rule survives, and argued that an abeyance would
permit the agency to rescind the rule indefinitely without meeting
the APA’s notice and comment requirements. Id. at 8–11.

On March 16, 2017, the Tenth Circuit issued an order
canceling the oral arguments on the March calendar but did not
rule on the abeyance, instead calling for supplemental briefing.
The panel issued an order addressing the briefing format and
listed issues the parties must address, including the parties’
arguments for whether the Tenth Circuit should hold the case in
abeyance. Order Directing Supplemental Briefing at 3, Wyoming
v. Zinke, Nos. 16-8068, 16-8069 (10th Cir. Mar. 17, 2017).

In a supplemental brief submitted on May 5, 2017, the federal
appellants stated that BLM intends to begin the process of
“suspending, revising, or rescinding” the rule by publishing a
notice of proposed rulemaking in the Federal Register by June 13,
2017. Supplemental Brief for the Federal Appellants at 1,
Wyoming v. Zinke, Nos. 16-8068, 16-8069 (10th Cir. May 5,
2017), 2017 WL 2001826; see also id. (“Although BLM had
authority to promulgate the Hydraulic Fracturing Rule, it also has
substantial discretion in how it carries out its statutory mission of
administering federal and Indian leases. The specific provisions
of the Rule may no longer reflect BLM’s best judgment of how to
exercise that authority.”). The federal appellants argue that “there
may be no need for the Court to decide whether BLM had
statutory authority to promulgate the 2015 Rule, because BLM
may decide that no exercise of its authority is necessary and may
rescind the Rule.” Id. at 2. Supplemental briefs from industry,
state, and tribal appellees and citizen-group appellants are due on
June 5, 2017.

Since the change in administration, the U.S. Court of Appeals
for the D.C. Circuit has frequently encountered the issue of an
agency’s reconsideration of a rule that is awaiting judicial review.
The D.C. Circuit has held a number of high profile cases in
abeyance, including litigation over the Clean Power Plan, 80 Fed.
Reg. 64,662 (Oct. 23, 2015) (to be codified at 40 C.F.R. pt. 60).
See, e.g., West Virginia v. EPA, No. 15-1363 (D.C. Cir. Apr. 28,
2017) (granting motion to hold in abeyance and ordering supple-
mental briefing on whether to remand to the agency); North
Dakota v. EPA, No. 15-1381 (D.C. Cir. Apr. 28, 2017) (same).
Most recently, on May 18, 2017, the D.C. Circuit granted EPA’s
motion to hold in abeyance litigation over its new source perfor-
mance standards regulating methane from new and modified
sources. Am. Petroleum Inst. v. EPA, No. 13-1108 (D.C. Cir. May
18, 2017) (granting motion to hold in abeyance and ordering EPA

to file status reports regarding the agency’s review of the rule);
see Oil and Natural Gas Sector: Emission Standards for New,
Reconstructed, and Modified Sources, 81 Fed. Reg. 35,824 (June
3, 2016) (to be codified at 40 C.F.R. pt. 60).

The venting and flaring rule had been a central priority for
repeal via the Congressional Review Act (CRA), 5 U.S.C.
§§ 801–808. The House of Representatives approved its resolu-
tion within weeks of inauguration on February 3, 2017. See H.R.J.
Res. 36, 115th Cong. (2017). In the Senate, however, a vote on
the joint resolution failed by one vote on May 10, 2017. With the
legislative fix off the table, BLM’s efforts to suspend, revise, or
rescind the rule must comply with time consuming APA proce-
dures. Meanwhile, the rule remains in place, and strict compliance
deadlines will take effect on January 1, 2018. Litigation over the
venting and flaring rule is still pending before the federal court in
Wyoming. See Wyoming v. U.S. Dep’t of the Interior, No. 2:16-
cv-00285 (D. Wyo. filed Nov. 18, 2016); Western Energy
Alliance v. Sec’y of the U.S. Dep’t of the Interior, No. 2:16-cv-
00280 (D. Wyo. filed Nov. 11, 2016).

Editor’s Note: The reporters’ law firm represents clients in
the venting and flaring litigation.

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

R O B E R T  C .  M A T H E S

J O S H U A  R .  N E E L Y

—  R E P O R T E R S  —

CONGRESS USES THE CONGRESSIONAL REVIEW ACT TO

REPEAL NUMEROUS REGULATIONS

With both houses of Congress and the President aligned
politically, Congress has used the Congressional Review Act
(CRA), 5 U.S.C. §§ 801–808, to repeal and abrogate several
regulations issued by the previous administration. The CRA was
enacted in 1996 and allows Congress to review and upon concur-
rent resolution of both houses, and with the President’s signature,
abrogate any regulation enacted within the immediately preceding
60 legislative days. Prior to 2017, the CRA was only used once in
2001 to repeal rules from the Department of Labor regarding
ergonomics in the workplace.

Since the beginning of the 115th Congress, the CRA has been
used to repeal at least 13 rules. Rules of particular interest to the
natural resources community include:

• U.S. Securities and Exchange Commission: Disclosure
of Payments by Resource Extraction Issuers, 81 Fed.
Reg. 49,360 (July 27, 2016) (to be codified at 17 C.F.R.
pts. 240, 249b), disapproved by H.R.J. Res. 41, Pub. L.
No. 115-4, 131 Stat. 9 (2017); see Vol. XXXIV, No. 1
(2017) of this Newsletter. These rules were mandated by
the Dodd-Frank Act and would have required specific
disclosures for publicly traded resource extraction
companies.
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• Office of Surface Mining Reclamation and Enforcement:
Stream Protection Rule, 81 Fed. Reg. 93,066 (Dec. 20,
2016) (to be codified in scattered sections of 30 C.F.R.),
disapproved by H.R.J. Res. 38, Pub. L. No. 115-5, 131
Stat. 10 (2017); see Vol. XXXIV, No. 1 (2017) of this
Newsletter. This rule would have imposed specific
mitigation measures on coal development near waters
and wetlands. The industry argued the rules were dupli-
cative and unnecessary.

• Bureau of Land Management (BLM): Resource Manage-
ment Planning, 81 Fed. Reg. 89,580 (Dec. 12, 2016) (to
be codified at 43 C.F.R. pt. 1600), disapproved by
H.R.J. Res. 44, Pub. L. No. 115-12, 131 Stat. 76 (2017);
see Vol. XXXIV, No. 1 (2017) of this Newsletter. These
rules, also known as “Planning 2.0,” would have signifi-
cantly revised the BLM’s land use planning regulations,
which were originally issued in 1979 and amended in
1983 and 2005. These rules would have modified the
planning process to allow for more public input earlier
in the process and to shift more planning authority to the
national headquarters of the BLM.

• U.S. Fish and Wildlife Service: Non-Subsistence Take
of Wildlife, and Public Participation and Closure Proce-
dures, on National Wildlife Refuges in Alaska, 81 Fed.
Reg. 52,247 (Aug. 5, 2016) (to be codified at 10 C.F.R.
pt. 430) (Refuges Rule), disapproved by H.R.J. Res. 69,
Pub. L. No. 115-20, 131 Stat. 86 (2017). These rules
would have modified hunting requirements on certain
lands within the State of Alaska.

On May 10, 2017, however, the Senate failed to pass a
resolution that would have abrogated the BLM’s waste prevention
rule. See Waste Prevention, Production Subject to Royalties, and
Resource Conservation, 81 Fed. Reg. 83,008 (Nov. 18, 2016) (to
be codified at 43 C.F.R. pts. 3100, 3160, 3170). By a single vote,
the Senate did not pass the resolution passed by the House of
Representatives. See H.R.J. Res. 36, 115th Cong. (2017). As
discussed below, however, the BLM was directed by the President
to review the rule as part of a broad executive order to promote
domestic energy. See Exec. Order No. 13,783, 82 Fed. Reg.
16,093 (Mar. 31, 2017). Following the failed vote in the Senate to
nullify the rule, the Department of the Interior (DOI) stated that
it had flagged the rule as one to suspend, revise, or rescind as a
result of the review performed in furtherance of the executive
order. See Press Release, DOI, “Interior Statement on Venting and
Flaring Rule Vote” (May 10, 2017); see also Environmental
Report, infra.

Notably, once a regulation is repealed using the CRA,
agencies are also prohibited from reissuing a rule in substantially
the same form as that repealed or from issuing a new rule that is
substantially the same “unless the reissued or new rule is specifi-
cally authorized by a law enacted after the date of the joint
resolution disapproving the original rule.” 5 U.S.C. § 801(b)(2).
Thus, absent additional action from Congress it would appear the
repeal of the rules will remain permanent. The exact meaning of
“substantially the same form” has not been tested by the courts.

The Center for Biological Diversity filed a lawsuit against the
DOI on April 20, 2017, in the U.S. District Court for the District

of Alaska challenging the revocation of the Refuges Rule under
the CRA and specifically the CRA’s prohibition on future
rulemaking in substantially the same form. See Ctr. for Biological
Diversity v. Zinke, No. 3:17-cv-00091 (D. Alaska filed Apr. 20,
2017). The plaintiff argues that the CRA violates the separation
of powers under the U.S. Constitution by limiting the DOI’s
ability to initiate rulemakings that are required by other laws
including the Alaska National Interest Lands Conservation Act
and the National Wildlife Refuge System Administration Act of
1966, as amended by the National Wildlife Refuge System
Improvement Act of 1997. The plaintiff also claims that the CRA
may be ultra vires because certain classes of rules are not subject
to review under the CRA.

PRESIDENT TRUMP ISSUES PRESIDENTIAL MEMORANDA ON

PIPELINE PROJECTS

On January 24, 2017, President Donald Trump issued two
separate presidential memoranda regarding the construction of the
Keystone XL Pipeline and the Dakota Access Pipeline. See
Presidential Memorandum on Construction of the Keystone XL
Pipeline, 82 Fed. Reg. 8663 (Jan. 24, 2017) (KXL Memo);
Presidential Memorandum on Construction of the Dakota Access
Pipeline, 82 Fed. Reg. 11,129 (Jan. 24, 2017) (DAPL Memo).
These memoranda were expected from the Trump administration,
as President Trump continually emphasized the completion of
these pipeline projects during his campaign. There are, however,
certain hurdles (legal and otherwise) that both of these pipeline
projects must still overcome.

The DAPL Memo directed the U.S. Army Corps of Engineers
(Corps) to take all actions necessary and appropriate to:

• review and approve requests for approvals to construct
and operate the Dakota Access Pipeline in an “expedited
manner”;

• consider whether to rescind or modify the December 4,
2016, memorandum from the Corps calling for further
consideration of an alternative route for the Dakota
Access Pipeline crossing the Missouri River and the
potential impact of an oil spill on Lake Oahe, North
Dakota;

• consider whether to withdraw the Department of the
Army’s notice of intent to prepare an environmental
impact statement (EIS) in connection with Dakota
Access, LLC’s request for an easement to cross Lake
Oahe, see 82 Fed. Reg. 5543 (Jan. 18, 2017);

• consider whether the environmental assessment issued in
July 2016 for the Dakota Access Pipeline satisfies all
applicable requirements of the National Environmental
Policy Act (NEPA);

• grant waivers of applicable notice periods required by
the Corps’ policies and regulations; and

• issue any approved easements and rights-of-way imme-
diately after providing notice to Congress.

DAPL Memo § 2.

In early February, the Corps granted the final easement
necessary for completion of the Dakota Access Pipeline and
announced that it was withdrawing the Department of the Army’s
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notice of intent to prepare an EIS and would not be conducting
any other further review of the project. See News Release, Corps,
“Corps Grants Easement to Dakota Access, LLC” (Feb. 8, 2017).
Shortly thereafter, the Standing Rock Sioux Tribe and the
Cheyenne River Sioux Tribe filed a motion for preliminary
injunction in the U.S. District Court for the District of Columbia
arguing that the Corps’ approval of the easement violated the
Religious Freedom Restoration Act (RFRA). See Motion for
Preliminary Injunction, Standing Rock Sioux Tribe v. Corps, No.
1:16-cv-01534 (D.D.C. Feb. 9, 2017). The district court denied
the motion, citing the Tribes’ delay in raising RFRA objections
and the unlikelihood of success on the merits. Standing Rock
Sioux Tribe v. Corps, No. 1:16-cv-01534, 2017 WL 908538
(D.D.C. Mar. 7, 2017), appeal docketed, No. 17-5043 (D.C. Cir.
Mar. 15, 2017). After the district court denied the motion the
Tribes filed a motion for an injunction pending appeal, but that
motion was also denied. See Order Denying Motion for an
Injunction Pending Appeal, Standing Rock Sioux Tribe v. Corps,
No. 1:16-cv-01534 (D.D.C. Mar. 14, 2017). The Tribes filed an
emergency motion for injunction immediately after filing an
appeal to the U.S. Court of Appeals for the D.C. Circuit, but the
D.C. Circuit denied that motion. See Per Curiam Order Denying
Appellant’s Motion for Injunction, Standing Rock Sioux Tribe v.
Corps, No. 17-5043 (D.C. Cir. Mar. 18, 2017). On April 28,
2017, the Tribes filed an unopposed motion to voluntarily dismiss
the appeal, which the D.C. Circuit granted. See Standing Rock
Sioux Tribe v. Corps, No. 17-5043 (D.C. Cir. dismissed May 15,
2017). Construction of the Dakota Access Pipeline finished in
March, and it is expected to be operating at full capacity some-
time in May. The Tribes’ challenge to the validity of the permits
is still pending in the district court. On April 1, 2017, Senators
Tom Carper (D-Del.) and Maria Cantwell (D-Wash.) sent a letter
to the Corps requesting more information from the agency on its
decision to grant the easement. As of this writing, the Corps had
not provided any information related to that request.

The KXL Memo invited TransCanada Keystone Pipeline, LP
(TransCanada), to resubmit its application to the Department of
State for a presidential permit for the construction and operation
of the Keystone XL Pipeline. KXL Memo § 2. The KXL Memo
directed the Secretary of State, upon TransCanada’s submission
of its application, to “take all actions necessary and appropriate to
facilitate its expeditious review,” and to:

• reach a final permitting determination within 60 days of
TransCanada’s submission of the permit application;

• consider the final supplemental EIS issued by the
Department of State in January 2014, and the environ-
mental analysis, consultation, and review described in
that document, to satisfy the requirements of NEPA and
“any other provision of law that requires executive
department consultation or review” (including section
7(a) of the Endangered Species Act, 16 U.S.C.
§ 1536(a));

• maintain any federal permit or authorization issued
before the date of the memorandum for the Keystone XL
Pipeline until the completion of the project; and

• waive the applicable agency notification and delay
requirements of Executive Order No. 13,337, 69 Fed.
Reg. 25,299 (Apr. 30, 2004).

KXL Memo § 3(a).

In the event that the application is submitted and a presiden-
tial permit is issued, the KXL Memo also directed the Secretary
of the Army to “take all actions necessary and appropriate to
review and approve as warranted, in an expedited manner,
requests for authorization to utilize Nationwide Permit 12 . . . with
respect to crossings of the ‘waters of the United States’ by the
Keystone XL Pipeline . . . .” Id. § 3(b). It also directed the
Secretary of the Interior, as well as the directors of the Bureau of
Land Management and the U.S. Fish and Wildlife Service, to
“take all steps necessary and appropriate to review and approve
as warranted, in an expedited manner, requests for approvals
related to the Keystone XL Pipeline . . . .” Id. § 3(c).

On January 26, 2017, TransCanada resubmitted its applica-
tion, and the application was approved on March 23, 2017. See
Notice of Issuance of a Presidential Permit to TransCanada
Keystone Pipeline, L.P., 82 Fed. Reg. 16,467 (Apr. 4, 2017). On
March 30, 2017, a coalition of environmental groups, including
the Sierra Club and the Natural Resources Defense Council, filed
a lawsuit in the U.S. District Court for the District of Montana
challenging the permit. See N. Plains Res. Council v. Shannon,
No. 4:17-cv-00031 (D. Mont. filed Mar. 30, 2017). There are still
state-level permits and easements in Nebraska that are necessary
for completion of the Keystone XL Pipeline. See Nebraska Oil &
Gas Report, infra. Additionally, the changing economics of the
pipeline with current commodity prices (the Keystone XL
Pipeline was originally commissioned in 2010 during a time of
much higher oil prices, and would transport oil from the Alberta
oil sands, a resource that is more expensive to extract and refine)
have caused some uncertainty as to when (or if) it will be com-
pleted.

PRESIDENT TRUMP ISSUES SWEEPING EXECUTIVE ORDER TO

PROMOTE DOMESTIC ENERGY

On March 28, 2017, President Donald Trump issued a broad
executive order to promote domestic energy. See Promoting
Energy Independence and Economic Growth, Exec. Order No.
13,783, 82 Fed. Reg. 16,093 (Mar. 31, 2017). The order requires
all federal agencies to immediately review existing regulations
that potentially burden domestic energy development or use and
to suspend, revise, or rescind such regulations. Id. § 1(c). Specifi-
cally, the order requires agencies to “review all existing regula-
tions, orders, guidance documents, policies, and any other similar
agency actions . . . that potentially burden the development or use
of domestically produced energy resources,” id. § 2(a), and to
prepare reports with “specific recommendations that, to the extent
permitted by law, could alleviate or eliminate aspects of agency
actions that burden domestic energy production,” id. § 2(d).

The order directs the U.S. Environmental Protection Agency
(EPA) to review and consider rescinding the Clean Power Plan
and a rule establishing new source performance standards for
fossil fuel-fired power plants. Id. § 4; see Carbon Pollution
Emission Guidelines for Existing Stationary Sources: Electric
Utility Generating Units, 80 Fed. Reg. 64,662 (Oct. 23, 2015) (to
be codified at 40 C.F.R. pt. 60) (Clean Power Plan); Standards of
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Performance for Greenhouse Gas Emissions from New, Modified,
and Reconstructed Stationary Sources: Electric Utility Generating
Units, 80 Fed. Reg. 64,510 (Oct. 23, 2015) (to be codified at 40
C.F.R. pts. 60, 70, 71, 98). The order also directs the EPA to
review a rule issued during the last administration that amended
the new source performance standards by establishing standards
for greenhouse gas and volatile organic compound emissions for
the oil and natural gas source category and to suspend, revise, or
rescind the regulations if they are inconsistent with the policy set
forth section 1 of the order. Exec. Order No. 13,783, § 7(a); see
Oil and Natural Gas Sector: Emission Standards for New,
Reconstructed, and Modified Sources, 81 Fed. Reg. 35,824 (June
3, 2016) (to be codified at 40 C.F.R. pt. 60). Additionally, the
order directs the EPA to review a proposed rule relating to
greenhouse gas emission guidelines. Exec. Order No. 13,783, § 4;
see Federal Plan Requirements for Greenhouse Gas Emissions
from Electric Utility Generating Units Constructed On or Before
January 8, 2014; Model Trading Rules; Amendments to Frame-
work Regulations, 80 Fed. Reg. 64,966 (proposed Oct. 23, 2015)
(to be codified at 40 C.F.R. pts. 60, 62, 78).

The order also revokes several executive orders and presiden-
tial memoranda designed to address the impacts of climate
change. Exec. Order No. 13,783, § 3(a); see Preparing the United
States for the Impacts of Climate Change, Exec. Order No.
13,653, 78 Fed. Reg. 66,819 (Nov. 1, 2013); Presidential
Memorandum on Power Sector Carbon Pollution Standards, 78
Fed. Reg. 39,535 (June 25, 2013); Presidential Memorandum on
Climate Change and National Security (Sept. 21, 2016). The order
also rescinds President Obama’s June 2013 “Climate Action Plan”
and March 2014 “Strategy to Reduce Methane Emissions.” Exec.
Order No. 13,783, § 3(b). Additionally, the order rescinds specific
guidance from the Council on Environmental Quality regarding
the consideration of greenhouse gas emissions in National
Environmental Policy Act reviews. Id. § 3(c); see Final Guidance
for Federal Departments and Agencies on Consideration of
Greenhouse Gas Emissions and the Effects of Climate Change in
National Environmental Policy Act Reviews,” 81 Fed. Reg.
51,866 (Aug. 5, 2016).

The order encourages agencies, when estimating the social
cost of greenhouse gases in order to inform their decision making,
to “use estimates of costs and benefits in their regulatory analyses
that are based on the best available science and economics.” Exec.
Order No. 13,783, § 5(a). The order also disbands the Interagency
Working Group on Social Cost of Greenhouse Gases, which was
formed in 2009, and withdraws numerous documents issued by
that group. Id. § 5(b). The order directs agencies to ensure that
estimates of the monetized value of changes in greenhouse gas
emissions resulting from regulations are consistent with the
guidance in OMB Circular A-4, “Regulatory Analysis” (Sept. 17,
2003). Id. § 5(c).

The order further removed a presidential memorandum
regarding mitigating impacts to natural resources from develop-
ment activities and promoting private investment in the restoration
and enhancement of natural resources. Id. § 3(a); see Presidential
Memorandum on Mitigating Impacts on Natural Resources from
Development and Encouraging Related Private Investment, 80
Fed. Reg. 68,743 (Nov. 3, 2015). This memorandum led to the
development of several secretarial orders and eventually manuals

and handbooks issued by the Bureau of Land Management and
regulations issued by the U.S. Fish and Wildlife Service.

On the Department of the Interior front, the order directs the
Secretary of the Interior to lift the coal leasing moratorium
imposed by Secretarial Order No. 3338 (Jan. 15, 2016), as further
discussed below. Exec. Order No. 13,783, § 6. The order also
directs the Secretary of the Interior to review specific regulations
related to oil and gas development issued during the last adminis-
tration. Exec. Order No. 13,783, § 7(b); see Hydraulic Fracturing
on Federal and Indian Lands, 80 Fed. Reg. 16,128 (Mar. 26,
2015) (to be codified at 43 C.F.R. pt. 3160); General Provisions
and Non-Federal Oil and Gas Rights, 81 Fed. Reg. 77,972 (Nov.
4, 2016) (to be codified at 36 C.F.R. pts. 1, 9); Management of
Non-Federal Oil and Gas Rights, 81 Fed. Reg. 79,948 (Nov. 14,
2016) (to be codified at 50 C.F.R. pts. 28, 29); Waste Prevention,
Production Subject to Royalties, and Resource Conservation, 81
Fed. Reg. 83,008 (Nov. 18, 2016) (to be codified at 43 C.F.R.
pts. 3100, 3160, 3170).

SECRETARY ZINKE ISSUES BROAD SECRETARIAL ORDER

REGARDING ENERGY ISSUES

In response to President Donald Trump’s March 28, 2017,
executive order to promote domestic energy, see Promoting
Energy Independence and Economic Growth, Exec. Order No.
13,783, 82 Fed. Reg. 16,093 (Mar. 31, 2017), Secretary of the
Interior Ryan Zinke issued a broad secretarial order to promote
domestic energy production. See Secretarial Order No. 3349
(Mar. 29, 2017). Secretarial Order No. 3349 revokes Secretarial
Order No. 3330 (Oct. 31, 2013), which sought to develop a
landscape-level mitigation policy for the Department of the
Interior (DOI). Secretarial Order No. 3349, § 4(a). The order
further required all DOI agencies to inform the Deputy Secretary
within 14 days of the order of all departmental actions that
incorporated or were based upon either Secretarial Order No.
3330 or the Presidential Memorandum on Mitigating Impacts on
Natural Resources from Development and Encouraging Related
Private Investment, 80 Fed. Reg. 68,743 (Nov. 3, 2015). Secre-
tarial Order No. 3349, § 5(a)(i). The Deputy Secretary was to
determine within 30 days of the order whether to direct the DOI
agencies to proceed with reconsideration, modification, or
rescission of the departmental actions. Id. § 5(a)(ii). The agencies
so directed are required to submit draft revisions or substitutions
within 90 days of the order. Id. § 5(a)(iii).

Similarly, the order requires all DOI agencies to review all
departmental actions that relied upon or incorporated several
executive orders, presidential memoranda, and Council on
Environmental Quality guidance on climate change and green-
house gas emissions. Id. § 5(b). As with the mitigation policy
above, the DOI agencies had 14 days to inform the Deputy
Secretary whether any departmental actions relied upon the
climate change policies from the previous administration. Id.
§ 5(b)(i). The Deputy Secretary was to determine within 30 days
of the order whether to direct the agencies to proceed with
reconsideration, modification, or rescission of the departmental
actions. Id. § 5(b)(ii). The agencies so directed are required to
submit draft revisions or substitutions within 90 days of the order.
Id. § 5(b)(iii).
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Finally, the secretarial order requires the Bureau of Land
Management, the National Park Service, and the U.S. Fish and
Wildlife Service to review specific rules. Id. § 5(c); see Hydraulic
Fracturing on Federal and Indian Lands, 80 Fed. Reg. 16,128
(Mar. 26, 2015) (to be codified at 43 C.F.R. pt. 3160); Waste
Prevention, Production Subject to Royalties, and Resource
Conservation, 81 Fed. Reg. 83,008 (Nov. 18, 2016) (to be
codified at 43 C.F.R. pts. 3100, 3160, 3170); General Provisions
and Non-Federal Oil and Gas Rights, 81 Fed. Reg. 77,972 (Nov.
4, 2016) (to be codified at 36 C.F.R. pts. 1, 9); Management of
Non-Federal Oil and Gas Rights, 81 Fed. Reg. 79,948 (Nov. 14,
2016) (to be codified at 50 C.F.R. pts. 28, 29).

Additionally, the order required all DOI agencies to develop
reports within 21 days of the order that identify all existing
departmental actions that potentially burden the development or
utilization of domestic energy resources. Secretarial Order No.
3349, § 5(c)(v). The Deputy Secretary was to submit to the
Secretary within 35 days of the order a plan to complete the
review of all such departmental actions. Id. § 5(c)(vi).

PRESIDENT TRUMP AND SECRETARY ZINKE LIFT COAL

LEASING MORATORIUM; LAWSUITS FILED

As part of his comprehensive executive order on March 28,
2017, to promote domestic energy, see Promoting Energy
Independence and Economic Growth, Exec. Order No. 13,783, 82
Fed. Reg. 16,093 (Mar. 31, 2017), President Donald Trump
ordered the Department of the Interior (DOI) to amend or
withdraw the coal leasing moratorium imposed by Secretarial
Order No. 3338 (Jan. 15, 2016). Exec. Order No. 13,783, § 6.
One day later Secretary of the Interior Ryan Zinke officially
revoked and replaced Secretarial Order No. 3338, lifting the coal
leasing moratorium and directing Bureau of Land Management
personnel to “process coal lease applications and modifications
expeditiously in accordance with regulations and guidance
existing before the issuance of Secretary’s Order 3338.” Secre-
tarial Order No. 3348, § 5 (Mar. 29, 2017). Further, Secretary
Zinke terminated the discretionary programmatic environmental
impact statement (PEIS) to modernize the federal coal program.
Id. The PEIS had been ordered as part of Secretarial Order No.
3338 and was intended to provide a comprehensive review of the
federal coal leasing program. As part of that process, the DOI
issued a detailed scoping report in January 2017.

Immediately after the issuance of Secretarial Order No. 3348,
several environmental organizations and the Northern Cheyenne
Tribe filed a lawsuit in the U.S. District Court for the District of
Montana. See Citizens for Clean Energy v. DOI, No. 4:17-cv-
00030 (D. Mont. filed Mar. 29, 2017). On May 9, 2017, the states
of California, New Mexico, New York, and Washington filed a
similar lawsuit challenging Secretarial Order No. 3348. See New
Mexico v. DOI, No. 4:17-cv-00042 (D. Mont. filed May 9, 2017).
The lawsuits seek to require the DOI to prepare a PEIS prior to
engaging in additional coal leasing.

PRESIDENT TRUMP ORDERS REVIEW OF NATIONAL

MONUMENTS

On April 26, 2017, President Donald Trump signed an
executive order directing the Department of the Interior to review
the designation of national monuments under the Antiquities Act

of 1906, 54 U.S.C. §§ 320301–320303. See Review of Designa-
tions Under the Antiquities Act, Exec. Order No. 13,792, 82 Fed.
Reg. 20,429 (Apr. 26, 2017). The order requires the Secretary of
the Interior to review “all Presidential designations or expansions
of designations under the Antiquities Act made since January 1,
1996,” where either the designation itself was over 100,000 acres
or the total size of the designation after an expansion is over
100,000 acres. Id. § 2(a). The order also gives the Secretary the
discretion to review designations or expansions that were made
“without adequate public outreach and coordination with relevant
stakeholders.” Id. The Antiquities Act provides the President with
the authority to create national monuments on federal lands to
protect “historic landmarks, historic and prehistoric structures, or
other objects of historical or scientific interest.” 54 U.S.C.
§ 320301(a). The Antiquities Act further states that “[t]he limits
of the parcels shall be confined to the smallest area compatible
with the proper care and management of the objects to be pro-
tected.” Id. § 320301(b). The President’s ability to designate
national monuments is one of the executive’s only authorities to
withdraw federal lands after the passage of section 704 of the
Federal Land Policy and Management Act of 1976, Pub. L. No.
94-579, § 704, 90 Stat. 2743, 2792.

The order requires the Secretary to consider several specific
factors including, but not limited to: (1) the requirements and
original objectives of the Antiquities Act; (2) whether the lands
are appropriately classified as protecting historic landmarks or
structures; (3) the effects of the designation on nonfederal lands;
and (4) the concerns of state, tribal, and local governments
affected by a designation. Exec. Order No. 13,792, § 2(a). The
order specifically requires the Secretary to prepare a preliminary
report within 45 days concerning the 1.35 million-acre Bears Ears
National Monument in southern Utah that was created by Presi-
dent Barack Obama by Presidential Proclamation No. 9558 on
December 28, 2016. Id. § 2(d). The order requires a full report
regarding potentially impacted monuments within 120 days. Id.
§ 2(e).

The Secretary published notice of his initial review on May
11, 2017, identifying and inviting public comment on 22 national
monuments. See Review of Certain National Monuments Estab-
lished Since 1996; Notice of Opportunity for Public Comment, 82
Fed. Reg. 22,016 (May 11, 2017). Comments on the Bears Ears
National Monument are due before May 26, 2017. Comments on
the other monuments within the scope of the order are due before
July 10, 2017.

PRESIDENT TRUMP REVERSES LIMITS ON OFFSHORE

DEVELOPMENT

On April 28, 2017, President Donald Trump signed an
executive order designed to increase offshore drilling on the Outer
Continental Shelf (OCS) in the Arctic and Atlantic Oceans, as
well as assess whether energy exploration can take place in marine
sanctuaries. See Implementing an America-First Offshore Energy
Strategy, Exec. Order No. 13,795, 82 Fed. Reg. 20,815 (Apr. 28,
2017). The executive order suggests that it will make millions of
acres of federal waters eligible for oil and gas leasing, just four
months after President Barack Obama withdrew these areas from
possible development. The order requires the Secretary of the
Interior and the Secretary of Defense to review and revise the
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schedule of proposed offshore oil and gas lease sales so that it
includes annual lease sales, to the maximum extent possible, in the
Western Gulf of Mexico, Central Gulf of Mexico, Chukchi Sea,
Beaufort Sea, Cook Inlet, Mid-Atlantic, and South Atlantic
planning areas. Id. § 3(a). In the order the President also requires
the Secretary of the Interior and the Secretary of Commerce to
streamline permitting for seismic data research and collection to
the maximum extent possible. Id. § 3(c). The order requires the
Secretary of the Interior, the Secretary of Commerce, the Secre-
tary of Defense, and the Secretary of Homeland Security to review
designations and expansions of national marine sanctuaries and
marine national monuments during the last 10 years. Id. § 4(b);
see Review of Certain National Monuments Established Since
1996; Notice of Opportunity for Public Comment, 82 Fed. Reg.
22,016 (May 11, 2017) (identifying and inviting public comment
on five marine national monuments). Finally, the order requires
the Secretary of the Interior to reconsider several rules and
policies. Exec. Order No. 13,795, §§ 6–8, 11; see Bureau of
Ocean Energy Mgmt., Notice to Lessees and Operators (NTL)
No. 2016-N01 (Sept. 12, 2016) (clarifies when additional security
is required); Oil & Gas and Sulfur Operations in the
OCS—Blowout Preventer Systems and Well Control, 81 Fed.
Reg. 25,888 (Apr. 29, 2016) (to be codified at 30 C.F.R. pt. 250);
Air Quality Control, Reporting, and Compliance, 81 Fed. Reg.
19,718 (proposed Apr. 5, 2016) (to be codified at 30 C.F.R. pt.
550); Oil & Gas and Sulfur Operations on the
OCS—Requirements for Exploratory Drilling on the Arctic OCS,
81 Fed. Reg. 46,478 (July 15, 2016) (to be codified at 30 C.F.R.
pts. 250, 254, 550).

The order is sure to be controversial because in late Decem-
ber 2016 President Obama used his authority under section 12(a)
of the Outer Continental Shelf Lands Act, 43 U.S.C. § 1341(a), to
withdraw certain areas of the OCS, barring energy exploration in
large portions of the Chukchi and Beaufort Seas and a string of
canyons in the Atlantic Ocean stretching from Massachusetts to
Virginia. See Presidential Memorandum on Withdrawal of Certain
Portions of the United States Arctic Outer Continental Shelf from
Mineral Leasing (Dec. 20, 2016); Presidential Memorandum on
Withdrawal of Certain Areas off the Atlantic Coast on the Outer
Continental Shelf from Mineral Leasing (Dec. 20, 2016). At the
time of the withdrawals many commentators suggested a subse-
quent President could not reverse a withdrawal. Nonetheless, the
order reverses those withdrawals. See Exec. Order No. 13,795,
§ 5. As a result, litigation regarding the order seems likely to
follow.

On May 1, 2017, Secretary of the Interior Ryan Zinke issued
two orders implementing President Trump’s executive order. See
Secretarial Order No. 3350 (May 1, 2017); Secretarial Order No.
3351 (May 1, 2017).

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

SEVERED MINERAL TITLES IN ALABAMA COUNTIES WHERE

THE COURTHOUSE HAS BURNED

The Alabama Supreme Court ruled in the case of Simmons
Group v. O’Rear, No. 1150475, 2017 WL 1101401 (Ala. Mar.
24, 2017), that where all land records have been totally destroyed
by a courthouse fire the first recorded conveyance becomes the
beginning point for a disputed chain of title. The Simmons Group
case began as an interpleader action filed by El Paso E & P
Production, LP (El Paso), with respect to a Walker County
methane well operated by El Paso.

The ownership question arose because an 1877 fire com-
pletely destroyed the Walker County courthouse and all land
records for Walker County. The evidence in the case established
that the United States conveyed the surface estate and the mineral
estate for the property by patent dated 1858 to John W. Landon.
Because of the courthouse fire, none of the parties could trace title
back to Landon. Simmons Group Ltd. (Simmons Group) claimed
title to the mineral estate under an 1883 quitclaim deed conveying
the mineral estate to Musgrove Bros. The Simmons Group then
had an unbroken chain of title from Musgrove Bros. down to the
present date. The O’Rear family claimed its title through a
separate chain of conveyances originating in the adverse posses-
sion of the surface estate of the disputed parcel that ripened into
ownership sometime before 1921. Id. at *1–2.

Neither the Simmons Group nor the O’Rear family claimed
adverse possession of the separate mineral estate. The O’Rear
family argued that an 1871 contract indicated that the mineral
estate had not been severed from the surface estate at the time
Musgrove Bros. acquired its 1883 deed. The O’Rear family also
relied upon three 1920 recorded affidavits establishing the adverse
possession of the surface property. Thus, the O’Rear family
argued that the grantor purporting to convey a severed mineral
estate to Musgrove Bros. had no severed mineral interest to
convey. There being no severance of the minerals, the adverse
possession of the surface estate under the O’Rear family chain of
title ripened into title for the O’Rear family. Id. at *3–4.

In the Simmons Group case, the Alabama Supreme Court
relied upon its earlier holding in the case of Whitehead v. Hester,
512 So. 2d 1297 (Ala. 1987), which addressed a similar severed
mineral dispute resulting from the total destruction of all Franklin
County land records by an 1890 courthouse fire. In the Whitehead
case, the court held that where there is a gap in the chain of title
due to a courthouse fire and there are two separate and distinct
titles to the same property, the superior title is the one that derives
from the earliest recorded instrument after the courthouse fire.
Simmons Group, 2017 WL 1101401, at *2 (citing Whitehead, 512
So. 2d at 1303). The Simmons Group decision held that proof that
the grantor of the first recorded deed did not actually own the
severed mineral interest at the time of the conveyance will defeat
the Whitehead presumption. Id. at *3. In Simmons Group,
however, the court held that the 1871 contract and the three 1920
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affidavits failed to prove that the grantor of the first recorded deed
did not actually own the severed mineral interest. Id. at *3–4.

The Simmons Group/Whitehead approach creates a signifi-
cant problem for operators in Alabama. The courthouses in at
least 31 Alabama counties have burned. See Mildred Stinson
Brown, “Alabama’s Burned Courthouses,” http://algw.org/butler/
history/burned.htm. Some of those courthouses have burned as
many as four separate times. Id. If the first recorded instrument
after a fire purports to convey a severed mineral interest, there is
no practical way to find that instrument through the grantor-
grantee index system maintained by the probate courts in Ala-
bama. Alabama land records are maintained by the probate judges
of each county. The probate judges do not maintain sectional land
indices, but instead only maintain direct and reverse grantor-
grantee indices. See Ala. Code § 12-13-43.

Normally, the starting point for a title examination in
Alabama is the ad valorem taxation records. Frequently, only the
owners of the surface estate assess the property for ad valorem
taxation. Using the names of the surface owners obtained from the
tax records, the title examiner can use the grantor-grantee indices
to identify all the conveyances in a chain of title. Sub-chains for
severed mineral interests can be identified in this method, because
the source for the severed mineral interest would come from a
grantor that initially owned both the surface and the mineral
interest.

Under the Simmons Group/Whitehead approach, the post-fire
source of a severed mineral interest chain would not likely appear
in the ad valorem taxation records, and the grantor-grantee indices
would not facilitate a search for a particular tract. As a practical
matter, the Simmons Group/Whitehead approach forces an
examination of every post-fire conveyance until the title examiner
reaches the first post-fire conveyance for a particular tract. From
that point forward, the title examiner can rely upon the grantor-
grantee indices.

C A L I F O R N I A —  M I N I N G

C H R I S T O P H E R  L .  P O W E L L

—  R E P O R T E R  —

NEW FINANCIAL ASSURANCE COST ESTIMATE REGULATION

AND FORM TAKE EFFECT ON JULY 1, 2017; AMENDMENTS

PROPOSED TO ANNUAL SURFACE MINE INSPECTION

REGULATION

Following the recent revisions to the Surface Mining and
Reclamation Act of 1975 (SMARA), Cal. Pub. Res. Code
§§ 2710–2796.5, in Senate Bill 209, 2016 Cal. Legis. Serv. ch. 8,
and Assembly Bill 1142, 2016 Cal. Legis. Serv. ch. 7, see Vol.
XXXIII, No. 2 (2016) of this Newsletter, the State Mining
and Geology Board (SMGB) has begun the rulemaking process
to implement the new state law. On November 25, 2016, the
SMGB issued a public notice regarding the proposal to add Cal.
Code Regs. tit. 14, § 3805.1, along with a proposed financial
assurance cost estimate form, as required by Cal. Pub. Res. Code
§ 2773.1(a)(4). See Notice of Proposed Rulemaking Action,
SMGB, “Financial Assurance Cost Estimate Form” (Nov. 25,

2016). After considering comments received on the proposed
regulatory text and form, the SMGB finalized the language of
section 3805.1 and the financial assurance cost estimate form. The
regulation and form were submitted to the Office of Administra-
tive Law and approved on April 13, 2017. The purposes of the
regulation and form are to provide mine operators with better
guidance on the calculation of financial assurance cost estimates
for mine reclamation, reduce the administrative time and costs
associated with agency review of cost estimates, and ensure that
the cost estimates guarantee the reclamation of mined lands. Id.
The new regulation, including mandatory use of the new financial
assurance cost estimate form, is effective starting on July 1, 2017.

In addition to section 3805.1, the SMGB is now accepting
comments on proposed language amending Cal. Code Regs.
tit. 14, § 3504.5. See Notice of Proposed Rulemaking Action,
SMGB, “Surface Mining Operation Annual Inspections” (Apr. 28,
2017). The amendments would implement the new SMARA
requirement that annual mine inspections be conducted by a
“state-licensed geologist, state-licensed civil engineer, state-
licensed landscape architect, state-licensed forester, or a qualified
lead agency employee who has not been employed by the surface
mining operation being inspected in any capacity during the
previous 12 months . . . .” Cal. Pub. Res. Code § 2774(b)(1). The
comment period for the proposed regulatory language closes on
June 12, 2017.

C A L I F O R N I A —  O I L  &  G A S

R A L P H  R .  N E V I S

—  G U E S T  R E P O R T E R  —

CALIFORNIA’S THIRD DISTRICT COURT OF APPEAL

CLARIFIES VALUATION METHOD FOR UNDERGROUND

NATURAL GAS STORAGE RIGHTS

In Central Valley Gas Storage LLC v. Southam, No.
C078196, 2017 WL 1398502 (Cal. Ct. App. Apr. 19, 2017), the
California Third District Court of Appeal provided gas storage
operators, landowners, appraisal experts, and their counsel clear
guidance on how to value underground gas storage rights in
California.

Central Valley Gas Storage LLC (CVGS) operates an
underground natural gas storage project in a depleted gas field.
CVGS calculated the total surface area of the gas storage project
to be 677 acres, including the boundaries of the storage project
and a buffer to account for mapping imprecision or gas migration.
Fred Southam owns the fee interest in 80 surface acres within the
project boundary. Id. at *1.

After CVGS and Southam were unable to negotiate a market-
based gas storage lease, CVGS secured the power of eminent
domain from the California Public Utilities Commission and filed
a civil action to condemn Southam’s gas storage rights. CVGS
contended that surface acreage was the proper measure of value,
and that Southam was owed compensation as determined by
California’s market for underground gas storage rights that
compensates landowners on an annual basis with a guaranteed
minimum per-acre payment plus the potential for a bonus payment
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based on the project’s gross income. Southam argued his property
was more valuable due to its greater underground storage volume.
Id. at *2.

Southam’s volume-based valuation theory was based on
Pacific Gas & Electric Co. v. Zuckerman, 234 Cal. Rptr. 630 (Ct.
App. 1987), which held that because there was at that time no
relevant market for gas storage rights the proper method of
valuation was any reasoned approach that reaches a “just and
equitable” result. Central Valley, 2017 WL 1398502, at *3
(quoting Zuckerman, 234 Cal. Rptr. at 637); see Cal. Civ. Proc.
Code § 1263.320(b); Cal. Evid. Code § 823. The court in
Zuckerman commented that surface acreage was irrelevant to
determining value under the just and equitable approach to
valuation. Zuckerman, 234 Cal. Rptr. at 642, 644.

At trial, CVGS acknowledged Zuckerman, but argued that it
was distinguishable because in the decades since it was decided
a market had developed in California for the acquisition of gas
storage rights. Central Valley, 2017 WL 1398502, at *2. CVGS
contended that because of the existence of the market, it would be
improper to allow a method of valuation that was “just and
equitable.” Id. CVGS’s argument found support in Cal. Civ. Proc.
Code § 1263.320(b) and Cal. Evid. Code § 823, both of which
allow for just and equitable valuation but only when there is no
relevant market. CVGS asserted that because a market for
underground gas storage rights existed, the just and equitable
method was not available to support Southam’s volume-based
theory of value. Central Valley, 2017 WL 1398502, at *2.

In pretrial motions, the trial court found that in California
there is a market for natural gas storage lease rights of the type at
issue in this case. Id. The trial court also excluded evidence of
valuation based on storage volume because Southam did not
introduce admissible evidence of comparable volume-based
transactions. Id. The case proceeded to trial by jury, which
awarded Southam compensation that was equal to the valuation
testimony presented by CVGS based on a surface-acres metric. Id.

Before Central Valley, gas storage operators and their lessors
had to look to Zuckerman to determine the method of valuation to
apply to gas storage rights. Zuckerman states that surface acreage
is irrelevant, but the California underground gas storage market
has since adopted surface acres contributed to the project as the
exclusive valuation metric. Id. at *3. As explained in Central
Valley, Zuckerman has been overtaken by the development of a
market for gas storage rights, a market that provides comparable
transactions upon which appraisal experts may base opinions of
value. Id. The court’s opinion recognizes that valuation of gas
storage rights should be based on the existing market and not on
the so-called just and equitable approach to valuation. Id. In
particular, Central Valley holds that gas storage rights may be
properly valued based on the number of surface acres contributed
to the gas storage project, rather than the volume of the storage
reservoir. Id. at *4. That holding significantly undermines the
continued validity of the statements in Zuckerman that surface
acreage is irrelevant to underground reservoir valuation.
Zuckerman, 234 Cal. Rptr. at 642, 644.

Central Valley establishes that a market now exists for
underground gas storage rights in California. It also establishes
that the market uses surface acreage as the exclusive valuation
metric. The case will, therefore, provide certainty to landowners,

gas storage operators, and the appraisal experts who work with
each to ensure a uniform and fair determination of just compensa-
tion for property acquired by eminent domain.

Editor’s Note: The reporter served as trial and appellate
counsel for Central Valley Gas Storage LLC.

C O L O R A D O —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS FINDS THAT OIL AND GAS

CONSERVATION ACT DOES NOT REQUIRE A BALANCE

BETWEEN OIL AND GAS PRODUCTION AND PUBLIC HEALTH,
SAFETY, AND WELFARE, BUT RATHER THAT PRODUCTION BE

“IN A MANNER CONSISTENT WITH” PROTECTION OF PUBLIC

HEALTH, SAFETY, AND WELFARE

In Martinez v. Colorado Oil & Gas Conservation Commis-
sion, 2017 COA 37, the Colorado Court of Appeals reversed and
remanded a district court decision that affirmed a decision of the
Colorado Oil and Gas Conservation Commission (COGCC)
denying a rulemaking petition based on the conclusion that the
proposed rulemaking exceeded its statutory authority. After the
rulemaking petition was filed on November 15, 2013, the COGCC
requested and received written stakeholder comments and held a
hearing on the petitioners’ proposed rule. Id. ¶¶ 5–6. The COGCC
denied the petition, concluding that (1) the rule was beyond its
statutory authority; (2) a third-party review contained in the rule
contradicted the Oil and Gas Conservation Act, Colo. Rev. Stat.
§§ 34-60-101 to -130; and (3) the public trust doctrine, on which
the petitioners relied, has been rejected in Colorado. Martinez,
2017 COA 37, ¶ 7. In Martinez, the court of appeals analyzed the
first reason, the statutory authority of the COGCC. The court
stated that “[t]he record indicates that the [COGCC] based its
denial of the petition for rulemaking primarily on its determina-
tion that it lacked authority to implement Petitioners’ proposed
rule.” Id. ¶ 31.

The court focused on the legislative declaration of the Act,
which states that it is in the public interest to “[f]oster the
responsible, balanced development, production, and utilization of
the natural resources of oil and gas in the state of Colorado in a
manner consistent with protection of public health, safety, and
welfare, including protection of the environment and wildlife
resources.” Id. ¶ 16 (alteration in original) (quoting Colo. Rev.
Stat. § 34-60-102(1)(a)(I)). The decision states that the COGCC
interpreted this section “as requiring a balance between oil and
gas production and public health, safety, and welfare.” Id. ¶ 17.
The court found that “the term ‘balanced’ relates to and modifies
‘development, production, and utilization’” and that “[t]he
remaining provisions in section 34-60-102(1)(a)(I) are not
affected by the term ‘balanced.’” Id. ¶ 20. The court also found
that “‘in a manner consistent with’ does not indicate a balancing
test but rather a condition that must be fulfilled.” Id. ¶ 21. The
court cites several cases where the phrase “in a manner consistent
with” is used to mean “subject to” rather than “balanced with.”
Id. ¶ 23.
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The COGCC also argued that another section of the Act,
Colo. Rev. Stat. § 34-60-106(2)(d), supported its decision. That
section provides that the COGCC “has the authority to regulate
‘[o]il and gas operations so as to prevent and mitigate significant
adverse environmental impacts . . . to the extent necessary to
protect public health, safety, and welfare . . . taking into consider-
ation cost-effectiveness and technical feasibility[].’” Martinez,
2017 COA 37, ¶ 27 (alterations in original) (quoting Colo. Rev.
Stat. § 34-60-106(2)(d)). The court stated that this provision
shows “a similar intent to elevate the importance of public health,
safety, and welfare above a mere balancing” and that this is
consistent with section 34-60-102. Id. The majority opinion does
not address the “taking into consideration cost-effectiveness and
technical feasibility” language in section 34-60-106(2)(d), a fact
noted by the dissent. See id. ¶ 42 (Booras, J., dissenting).

The court emphasized that its decision does not address the
merits of the proposed rule. Rather, the court limited its review to
the COGCC’s determination that adopting the rule would exceed
its statutory authority under the Act. Id. ¶ 32 (majority op.).

The rule the petitioners proposed requested that the COGCC

not issue any permits for the drilling of a well for oil and
gas unless the best available science demonstrates, and
an independent, third party organization confirms, that
drilling can occur in a manner that does not cumula-
tively, with other actions, impair Colorado’s atmosphere,
water, wildlife, and land resources, does not adversely
impact human health and does not contribute to climate
change.

Id. ¶ 5.

The court stated that the administrative record did not have
sufficient findings of fact for the court to affirm the COGCC’s
decision on alternative grounds, such as that the COGCC had
other priorities that must take precedence over the proposed
rulemaking or that the rule included an impermissible delegation
of COGCC duties to a third party. Id. ¶ 31.

One portion of the opinion notes the Act has been amended
over the years. The court stated that “[o]riginally, the Act
contained no qualifying language regarding responsible, balanced
development, or the protection of public health and the environ-
ment.” Id. ¶ 28. Additional language was added to section 34-60-
102 in 1994 and in 2007. Id. ¶ 29.

One judge dissented, disagreeing with “the majority’s
interpretation of the phrase ‘in a manner consistent with’ and its
reliance on a legislative declaration to find a mandatory duty.” Id.
¶ 37 (Booras, J., dissenting). The dissenting opinion notes that
“consistent with” as defined in the dictionary signifies a balancing
process. Id. ¶ 40. The dissenting opinion also states that the
language in question is in the legislative declaration to the Act and
that “[g]enerally, a legislative declaration is used only to interpret
a statute that is ambiguous; it cannot override the language of a
statute.” Id. ¶ 41. The dissenting opinion notes that the “taking
into consideration cost-effectiveness and technical feasibility”
language in section 34-60-106(2)(d) shows that protection of
public health, safety, and welfare is not the only consideration for
rulemaking and concludes that the Act requires balancing the
relevant considerations. Id. ¶¶ 43, 44.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

STATE AGENCY VIOLATION OF RESTRICTIVE COVENANT IS A

TAKING

The Kansas Supreme Court affirms the property status of
servitudes in Creegan v. State, 391 P.3d 36 (Kan. 2017), by
holding that violation of a restrictive covenant by a public entity
is a compensable taking under the Fifth Amendment to the U.S.
Constitution. Although not an “oil and gas” case, it recognizes
that nonpossessory interests in real property are entitled to the
same level of protection as other real property interests. In many
jurisdictions mineral interests and oil and gas leases create a type
of nonpossessory interest in real property—a servitude known as
a profit à prendre. The express and implied easements to access
and develop oil and gas included in all severed mineral interests,
and oil and gas leases, are also nonpossessory interests in real
property that are servitudes. Each is a “stick” in the “bundle of
sticks” that can be owned, transferred, and taken. As the court
observed, “the restrictive covenant governing all subdivision
parcels . . . was one of the ‘sticks’ in the valuable ‘bundles of
sticks’ they paid for when they acquired their land.” Id. at 43.

In 1999 the Kansas Department of Transportation (KDOT)
purchased lots 55 through 75 in the Grande Oaks subdivision in
Overland Park, Kansas. Id. at 38–39. Grande Oaks was formed,
in part, with the filing of a “declaration of restrictions” in 1978
that included the following: “The property . . . shall be occupied
and used for single-family residence purposes only. . . . The
provisions of this Declaration shall be deemed to be covenants
running with the land. . . .” Id. at 44.

In 2005 KDOT placed trailers on the lots and in subsequent
years used the lots for various construction activities including
permanent bridges and paved areas that are now part of a new
traffic pattern. Id. at 39. In 2012 Grande Oaks property owners
sued KDOT asserting inverse condemnation through its taking of
their covenant rights limiting the use of lots 55 through 75 to
single-family residences. Id.

The actions of KDOT violated the restrictive covenant and
constituted a taking of a property interest owned by the remaining
lot owners in the Grande Oaks subdivision. Id. at 47. The court
remanded the case to the district court to determine the potential
compensation due the plaintiffs, noting there are two possible
components to each plaintiff’s award: (1) damage caused to an
owner’s parcel of land by KDOT’s nonconforming use, and
(2) compensation for “the taking of their rights to control the use
of KDOT’s parcels under the restrictive covenant.” Id. at 48.

“OWNER” UNDER THE KANSAS MINERAL LAPSE ACT

Under the Kansas Mineral Lapse Act, Kan. Stat. Ann. §§ 55-
1601 to -1607, to preserve an unused mineral interest the “owner”
must timely file a statement of claim. Id. § 55-1604(a). Section
55-1604(b) provides:

Failure to file a statement of claim within [20 years]
shall not cause a mineral interest to be extinguished if
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the owner of the mineral interest filed the statement of
claim within 60 days after (1) publication of notice as
prescribed by [section] 55-1605, if such notice is pub-
lished or (2) within 60 days after receiving actual
knowledge that the mineral interest had lapsed, if such
notice is not published.

In Nickelson v. Bell, 382 P.3d 471 (Kan. Ct. App. 2016),
Ronald and Betty Nickelson, the owners of the surface and part of
the minerals, followed the procedure to cause lapsed unused
mineral interests to be extinguished. Numerous potential mineral
interest owners timely filed the proper statements of claim.
Several of the potential interest holders obtained their interests
through intestate succession, but nothing was of record showing
the determinations of heirship. Id. at 473. The district court held
an assertion of an ownership interest was all that was required to
preserve the interest, with actual ownership rights to be deter-
mined by the court. Id. at 474.

The court of appeals affirmed, holding that “an owner of an
unused mineral interest, as the term is used in [section] 55-1604,
is simply one who has acquired the right to possess, use, and
control the subject mineral interests.” Id. at 476. This right arose
at the moment the record owner died, with the interest passing to
the heirs by intestate succession. See Kan. Stat. Ann. § 59-502
(“the property of a resident decedent, who dies intestate, shall at
the time of death pass by intestate succession”). The heirs are
deemed to own the interest immediately. See id. § 59-509 (“In all
cases of intestate succession . . . the property shall pass immedi-
ately from the decedent to the person entitled to receive it.”).

It remains to be seen whether a person with a tenuous claim
to the mineral interest, e.g., an adverse possessor, can file a
statement of claim. If the adverse possessor filed a claim, but the
record title owner did not, would the interest revert to the surface
owner if the record title owner won the adverse possession suit?
Would the claim operate in favor of the adverse possessor if it
prevailed in the adverse possession suit?

TIMELINESS OF CLAIMS AGAINST ABSTRACT COMPANY FOR

FAILING TO INCLUDE MINERAL INTEREST EXCEPTION IN

CONVEYANCE

The Kansas Court of Appeals, in LCL, LLC v. Falen, 390
P.3d 571 (Kan. Ct. App. 2017), considered claims made by James
Falen, as trustee of the James W. Falen Living Trust, against Rice
County Abstract & Title Company (Rice) for failure to properly
except a mineral interest in a conveyance prepared by Rice. In
June 2007 Falen listed land with a real estate company instructing
that the seller would retain all mineral rights. Id. at 574. The land
was subject to a producing oil and gas lease. In November 2007
Falen entered into a contract to sell the land that provided the
seller would retain all mineral rights for 20 years after production
ceases. Id. (At common law this would have created a springing
executory interest in the grantee that would violate the rule against
perpetuities, leaving the grantor with ownership of the minerals in
fee. The 20 years was not a vesting limit because it was 20 years
“after production ceases,” which could easily exceed the 21-year
perpetuities limit.) Rice issued a title commitment to the buyer
that did not list the excepted mineral interest. In January 2008
Rice drafted and filed for record the deed to complete the sale.

The deed did not contain the mineral exception stated in the
contract. Id.

Falen continued to receive royalties so the error was not
immediately discovered. Id. Falen made purported conveyances
of the minerals in 2008, 2010, and 2012. Id. at 574–75. In 2014
the grantee sold its interest in the land to LCL, LLC (LCL) and at
the time a member of LCL stated they understood that the mineral
rights did not go with the property. Id. at 575. Rice provided title
insurance and acted as the closing agent. When the sale was
closed there was no mention of the mineral interest in the deed or
the title commitment. Id. LCL later inquired about the minerals
and Rice discovered its errors. In 2014 LCL stated it wanted to
assert a right to the mineral rights under its title insurance policy.
It was not until 2014 that Falen became aware of the failure to
except the mineral interest in the 2008 conveyance. Id. at 575–76.

LCL sued to quiet title to the mineral interest; Falen counter-
claimed to quiet title to the mineral interest and also filed a third-
party suit against Rice for negligence, breach of implied contract,
and breach of fiduciary duty. LCL and Falen settled and the
district court held that all claims against Rice were barred by the
statute of limitations. Id. at 573. Falen did not challenge the
statute of limitations ruling on the implied contract claim. See id.
at 580. Under Kan. Stat. Ann. § 60-512 any claim based upon a
contract not in writing must be brought within three years from the
date of breach. There is no discovery rule applicable to contracts
so this cause of action was barred by 2011. Falen, 390 P.3d at
580. Although the limitations period for negligence is two years,
the cause of action “is not deemed to accrue ‘until the act giving
rise to the cause of action first causes substantial injury.’” Id. at
577 (quoting Kan. Stat. Ann. § 60-513(b)). However, the fact of
injury must come to the plaintiff’s attention so the cause of action
will not accrue until the injury becomes “reasonably ascertain-
able.” Id. The court held the cause of action, in any event, did not
accrue until there was damage, which it found was on August 1,
2014, when Falen ceased receiving royalties as a mineral interest
owner. Id. at 578. The court also concluded August 1, 2014, was
the accrual date for the breach of fiduciary duty claim. Id. at 580.

GRANTOR CONVEYED SEVERED MINERAL INTEREST IN

CONVEYANCE OF LAND

Since 1868 Kansas has had a statute, similar to that found in
many states, that provides that “every conveyance of real estate
shall pass all the estate of the grantor therein, unless the intent to
pass a less estate shall expressly appear or be necessarily implied
in the terms of the grant.” Kan. Stat. Ann. § 58-2202. It is a
statutory rule that applies without regard to whether the convey-
ance is ambiguous or unambiguous. In re Estate of Bush, 391 P.3d
729 (Table), 2017 WL 1105397 (Kan. Ct. App. 2017) (unpub-
lished), reverses a district court ruling that failed to apply section
58-2202 to a severed mineral interest.

Debra King inherited 80 acres in fee from her father. To carry
out the wishes of her father, King conveyed 40 acres to her sister
Judy Bass and also conveyed an undivided one-half mineral
interest in the entire 80 acres while retaining a one-half interest in
herself. Producing wells were unevenly distributed throughout the
80-acre tract and the goal was to allow King and Bass to share
equally in production from the 80 acres. Id. at *1.
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King later gifted her interest in the land to Edward Bush
using a deed that conveyed the entire 80 acres but excepted the
40-acre tract previously conveyed to Bass. There was no mention
of King’s undivided one-half mineral interest in the 80 acres.
Bush then conveyed to himself and King as joint tenants using the
same deed language. Bush survived King. Bass, as the sole heir of
King, asserted the one-half mineral interest in the 80-acre tract
was not affected by King’s conveyance to Bush. Christinea
Koyianis, as the sole heir of Bush, asserted she was entitled to the
one-half mineral interest associated with the 80-acre tract
conveyed by King to Bush. Id.

The district court held that once the one-half mineral interest
had been created in the 80-acre tract, a conveyance would not
encompass the mineral interest unless it was expressly referenced
in the deed. Id. The court of appeals reversed holding that “[t]he
settled rule in Kansas states that the severed mineral interests are
transferred with the land unless they have been specifically
identified in the deed and excluded from the transfer.” Id.
Therefore, the deeds conveyed all of King’s ownership interest in
the 80-acre tract excluding the 40 acres owned by Bass. The court
concluded that “[a]bsent a specific exception or reservation for
the undivided one-half mineral interest in the 80-acre tract, the
deeds conveyed the mineral interest in addition to the surface
rights.” Id. at *2. Although not mentioned in the case, it could be
argued that the exception of the 40 acres described in the deeds
was an exception in fee that would include King’s one-half
mineral interest as to the described 40-acre tract.

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

KEYSTONE XL PIPELINE BACK AGAIN

President Donald Trump’s decision on March 23, 2017, to
issue a presidential permit to build the Keystone XL pipeline,
which President Barack Obama had denied in November 2015,
brought Nebraska back into the picture. See U.S. Dep’t of State,
“Keystone XL Pipeline Application,” https://keystonepipeline-
xl.state.gov/. Nebraska remains the only state along the route that
has not definitively given approval to build the underground
pipeline through it. Nebraska’s previous gubernatorial approval
of the pipeline route in 2013 was challenged in court and became
moot with President Obama’s denial. See Vol. XXXII, No. 4
(2015) of this Newsletter.

On February 16, 2017, TransCanada Keystone Pipeline, LP
(TransCanada) filed a second application with the Nebraska
Public Service Commission (PSC) seeking new approval for the
same proposed pipeline route previously approved by the
Nebraska governor. TransCanada withdrew an earlier PSC filing
when President Obama denied the federal permit. Id. The Major
Oil Pipeline Siting Act (MOPSA), Neb. Rev. Stat. §§ 57-1401 to
-1413, enacted as an alternative to the gubernatorial process used
to reach the 2013 approval, places decision-making power in the
hands of the PSC, a five-member elected body. Id. § 57-1405. The
PSC must make a decision to approve or reject the proposed route
within seven months of receiving the application unless the PSC

decides that an extension is needed. Id. § 57-1408(1). In cases
where a presidential permit has been issued authorizing pipeline
construction the extension cannot exceed eight months from the
date the presidential permit is issued, which makes the latest
possible decision deadline in this case November 23, 2017. Id.
§ 57-1408(2); see Order Entering Case Management Plan,
Scheduling Telephonic Planning Conference, and Notice of
Hearing, In re Application of TransCanada Keystone Pipeline,
L.P., No. OP-0003 (PSC Apr. 5, 2017).

The PSC must determine whether the pipeline would serve
the public interest. Neb. Rev. Stat. § 57-1407(4). The Nebraska
legislature acknowledged that MOPSA is only intended to deal
with the issue of choosing the location of the route and not with
safety concerns, which it recognized as under exclusively federal
authority. Id. § 57-1402(2). Consequently, the PSC takes a limited
view of its authority to address safety and environmental concerns
regarding the risk or impact of spills or leaks. According to the
PSC, “[a]gencies such as the U.S. Pipeline and Hazardous Mate-
rials Safety Administration (PHMSA) are responsible for oversee-
ing the construction, safe operation and maintenance of interstate
pipelines.” PSC, “FAQs—Major Oil Pipeline Proceedings,” http://
www.psc.nebraska.gov/natgas/Oil_Pipeline/FAQs%20on%20M
OPSA.pdf.

A formal hearing on the pipeline is scheduled for August
7–11, 2017, in Lincoln, Nebraska. The PSC has approved par-
ticipation by numerous intervenors. Along with the applicant,
TransCanada, all parties will be allowed to submit pleadings and
briefs, present witnesses, and exercise other rights and obligations
of being a legal party to the proceedings. At least one public
meeting is planned near the pipeline location to receive public
input. For information on the proceedings before the PSC, see
http://www.psc.nebraska.gov/natgas/Keystone_Pipeline.html.

N O R T H  D A K O T A  —
M I N I N G  /  O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

OFF-UNIT LEASED LANDS MAY BE USED TO SUPPORT

OPERATIONS

In Krenz v. XTO Energy, Inc., 2017 ND 19, 890 N.W.2d 222,
the North Dakota Supreme Court held that lands that are leased
for oil and gas development that lie outside of a pooled spacing
unit may be used for operations that benefit wells drilled in the
spacing unit, where some portion of the lands within the spacing
unit are subject to the same lease. The case involves claims that
the surface owners, Darwin and Jean Krenz, brought against the
oil and gas operator, XTO Energy, Inc. (XTO), arising out of the
scope of various easements and surface use agreements. A full
discussion of all the facts is beyond the scope of this report (the
court included a map as part of its opinion to illustrate the various
lands, easements, and private roads that are at issue); however, for
our purposes, the appeal raises issues about the operator’s rights
under an oil and gas lease from third-party mineral owners, the
Mendenhall family.
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The Mendenhalls owned severed mineral interests under the
Krenzes’ land in 160 contiguous acres located in portions of
Sections 14, 15, 22 and 23, which mineral interests were leased to
XTO’s predecessor in 2004. Id. ¶ 40. The Ward Well is located
in the NW¼NW¼ of Section 23 and is producing from a spacing
unit consisting of Sections 23 and 26. Id. The only land under the
Mendenhall lease within the spacing unit for the Ward Well is the
NW¼NW¼ of Section 23. Id. The Mendenhall lease includes
language authorizing the lessee to pool or unitize all or any part
of the leasehold and mineral estate with other land or leases and
provides that production from a unit including all or part of the
lease is treated as if there was production under the lease. Id. ¶ 47.
In addition, the North Dakota Industrial Commission issued an
order force pooling all interests in the Ward Well spacing unit,
pursuant to N.D. Cent. Code § 38-08-08(1). Krenz, 2017 ND 19,
¶ 47. Thus, under the language of the lease and section 38-08-
08(1), production from the unit including all or part of the lease
is to be treated as if there was production under the lease. Id. A
primary effect of pooling and unitization “is to preserve an entire
lease even if only a small portion of the lease is included in a
pooled spacing unit.” Id. ¶ 43.

The Krenzes argued that XTO could not utilize the surface of
their land that was subject to the Mendenhall lease in Sections 14
and 15 (i.e., the off-unit lands) to develop mineral interests that
were not subject to the Mendenhall lease but were within the
spacing unit for the Ward Well. Id. ¶ 41. XTO responded that it
had the right to use the surface estate of the lands subject to the
Mendenhall lease in Sections 14 and 15 to access minerals subject
to the lease or pooled with minerals subject to the lease, and that
it had the right to treat the entire spacing unit as if it were part of
the Mendenhall lease under the lease’s pooling provision and
section 38-08-08(1). Id.

The North Dakota Supreme Court first noted that, when
severed, “the mineral estate is dominant and the surface estate is
servient in the sense it is charged with a servitude for the implied
right of the mineral lessee to develop the minerals.” Id. ¶ 42. As
a result, the mineral lessee “has an implied right to use as much of
the lease surface as reasonably necessary to develop and produce
minerals,” id., but cannot “use more of the surface estate than is
reasonably necessary to explore, develop, and transport minerals.”
Id. The court added that, as a corollary to that right, in the absence
of contractual authority, a mineral lessee cannot “use the surface
of one lease to benefit mining operations on adjacent land.” Id.
Further, a mineral lease is generally indivisible, such that
“production or operations on any part of [the] land included
within a lease will extend the lease beyond its primary term as to
all the land subject to the lease.” Id. To combat such a result,
lessors may negotiate a Pugh clause in the lease. In general, Pugh
clauses, although they may vary widely in content from lease to
lease, provide for the severance of those portions of the lease, at
or after the primary term, where less than the entire leasehold is
included in a spacing unit, id. ¶ 44, and “operate to terminate the
lease for tracts of land that are severed from producing parts of
the lease in a pooled spacing unit,” id. ¶ 49.

In Krenz, the parties did not dispute that the Mendenhall
lease, although it contained a Pugh clause, remained in effect as
to Sections 14 and 15. Id. ¶ 50. Consequently, as a result of the
statutory pooling provisions of section 38-08-08(1) and the
specific pooling provision of the Mendenhall lease, and the

absence of any specific limiting language in the Pugh clause or the
other provisions of the lease, the court concluded that the off-unit
land of Sections 14 and 15 “may be used for operations on
property within the spacing unit in sections 23 and 26 that are not
subject to the Mendenhall lease.” Id. Although the court left open
the possibility of the parties contractually modifying that right, the
court refused the Krenzes’ invitation to impute additional
language to the Mendenhall lease. Id.

COUNTY ZONING PREEMPTED BY INDUSTRIAL COMMISSION

SITING AUTHORITY

In Environmental Driven Solutions, LLC v. Dunn County,
2017 ND 45, 890 N.W.2d 841, the North Dakota Supreme Court
held that a county lacks power to veto a decision by the North
Dakota Industrial Commission (NDIC) to site an oil and gas waste
treating plant. Environmental Driven Solutions, LLC (EDS)
secured a permit from the NDIC to operate a waste oil treating
plant in Dunn County. Id. ¶ 2. After construction of the plant
began, the County issued notices of violations and an “order to
abate” on the grounds that saltwater storage and similar facilities
were not allowed on the land that had been zoned “Rural Preserva-
tion.” Id. ¶ 3. The County denied the applications of EDS to have
the property rezoned because its Land Development Code
requires 120 acres to rezone and EDS’s property only consisted
of 118.58 acres. Id. The County thereafter denied EDS’s applica-
tion for a conditional use permit. Id. In turn, EDS brought a
declaratory judgment action against the County, arguing that only
the NDIC, not the County, had jurisdiction to determine the siting
of the treatment plant. Id. ¶ 4. The NDIC was allowed to inter-
vene, and the trial court granted summary judgment in EDS’s
favor, deciding that the NDIC had exclusive jurisdiction to site the
oil and gas waste treating plant. Id.

Noting that the legislature has “equipped the [NDIC] with
comprehensive powers to regulate oil and gas development” in the
State of North Dakota, id. ¶ 9 (quoting Cont’l Res., Inc. v. Farrar
Oil Co., 1997 ND 31, ¶ 12, 559 N.W.2d 841), and that those
powers are “continuous” and “exclusive,” id. (quoting Egeland v.
Cont’l Res., Inc., 2000 ND 169, ¶ 11, 616 N.W.2d 861), the court
agreed with the district court that the North Dakota legislature
intended the NDIC to “occupy the field” of oil and gas waste
treatment plant regulation and had exclusive jurisdiction over the
location of any such facilities. Id. ¶ 15. As such, state law
preempted the County’s zoning requirements. Id. As to the
County’s argument that a county is better situated to regulate the
location of treating facilities, the court indicated that was a matter
of public policy for the legislature to consider. Id. ¶ 17.

Editor’s Note: The reporter’s law firm filed an amicus curiae
brief on behalf of the North Dakota Petroleum Council.

DORMANT MINERAL ACT PROCEDURES TO BE STRICTLY

FOLLOWED

In Nelson v. McAlester Fuel Co., 2017 ND 49, 891 N.W.2d
126, Ronnie Nelson, as the owner of the surface estate, sought to
reclaim certain dormant mineral interests under his land through
North Dakota’s mineral lapse statutes. See Dormant Mineral Act
(DMA), N.D. Cent. Code §§ 38-18.1-01 to -08. The DMA
establishes procedures for a surface owner to succeed to owner-
ship of abandoned mineral interests under his or her land. Nelson,
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2017 ND 49, ¶ 10; see also Vol. XXXII, No. 1 (2015) (Capps v.
Weflen, 2014 ND 201, 855 N.W.2d 637) and Vol. XXVIII, No. 2
(2011) (Sorenson v. Felton, 2011 ND 33, 793 N.W.2d 799;
Sorenson v. Alinder, 2011 ND 36, 793 N.W.2d 797) of this
Newsletter. As part of the procedure, following publication of a
notice of lapse of mineral interest in a county newspaper for three
consecutive weeks, Nelson mailed a notice of claim to the
dormant mineral owner, McAlester Fuel Company (McAlester),
at P.O. Box 210, Magnolia, Arkansas. Nelson, 2017 ND 49, ¶ 2.
That address was reflected on a 1958 mineral deed to McAlester.
Id. There was no dispute that the minerals were otherwise
dormant, not having been “used” for a 20-year period preceding
the dormant proceedings. Id. ¶ 10. Although, in 2009, the district
court quieted title to the mineral interest in Nelson, id. ¶ 3,
McAlester filed a motion to vacate that default judgment in 2015,
arguing that the judgment was void, because Nelson failed to
comply with the statutory procedures to reclaim the minerals, id.
¶¶ 4–5. Specifically, McAlester noted that a more recent address,
P.O. Box 10, Magnolia, Arkansas, was evident of record from a
1968 oil and gas lease that McAlester had granted. Id. ¶ 4. The
North Dakota Supreme Court was, thus, faced with the question
of whether Nelson complied with the statutory requirements to
reclaim the lapsed minerals when he sent the required notice to the
earlier record title address, rather than the later record title
address. Id. ¶ 11.

Although the operative statute requiring mailing of notice,
N.D. Cent. Code § 38-18.1-06, was amended effective August 1,
2007, and August 1, 2009, the abandoned mineral proceedings at
issue in Nelson were started prior to those dates, such that a
previous version of the statute applied. Nelson, 2017 ND 49, ¶ 10.
Nevertheless, the statute, formerly and currently, provides that “if
the address of the mineral interest owner is shown of record”
notice must be mailed within 10 days of the last date of publica-
tion. Id. ¶ 13 (quoting N.D. Cent. Code § 38-18.1-06(2) (2004)).
Noting that the DMA “do[es] not require any judicial action
before a mineral interest is deemed to have lapsed” and that
“[c]ompliance with the statutory procedure is all that is required,”
id. ¶ 17 (quoting Capps, 2014 ND 201, ¶ 22), the surface owner
must still “establish compliance” with those statutory procedures,
id. When the legislature used the word “the” before “address,” it
was indicating that there would, naturally, be one record title
address to which notice must be sent. Id. ¶ 18. Consequently,
when multiple record title addresses appear of record, the surface
owner must send notice to the most recent address of record in
order to comply with the statute. In Nelson’s case, because he
failed to satisfy the notice requirements, the minerals remained
vested in the dormant owner, McAlester. Id.

The court’s decision applies simple common sense to the
DMA in interpreting where notice must be sent. It makes sense
that, when notice is required to be sent to a record title address, it
should be sent to the most recent address of record. The decision,
in applying the statutes in effect prior to the 2007 and 2009
amendments, does not address the question of whether a surface
owner must also conduct a reasonable search for the dormant
owner under the provisions of section 38-18.1-06(6), even when
the mineral owner’s address is shown of record, a question the

court has not yet addressed. See, e.g., Felton, 2011 ND 33, ¶ 9
(2007 and 2009 amendments do not affect the case because the
abandonment proceedings occurred before the 2007 amendment
went into effect, the quiet title action was commenced before the
2009 amendments went into effect, and neither of the amendments
was made retroactive). However, the decision does stand for the
proposition that the procedures underlying the DMA must be
strictly followed by a surface owner intending to succeed to
dormant minerals.

FRACTIONAL NONPARTICIPATING ROYALTY INTEREST NOT

REDUCED TO MINERAL INTEREST

In THR Minerals, LLC v. Robinson, 2017 ND 78, 892
N.W.2d 193, the North Dakota Supreme Court considered
whether a nonparticipating royalty interest was to be proportion-
ately reduced to the mineral interest owned by the grantor. By way
of a 1942 “Assignment of Royalty,” Ivan and Oleta Metzger
conveyed to T.H. Richardson “all of our right, title and interest in
and to six and one-fourth per cent (6¼%) Royalty, of all the oil
and of all the gas produced and saved from the hereinafter
described lands . . . ,” consisting of 320 gross acres, according to
the deed. Id. ¶ 9 (emphasis omitted). At the time of the deed, the
Metzgers owned only an undivided one-third mineral interest in
the land. Id. ¶ 3. Charles Robinson, Paul Robinson, and William
Robinson (collectively, Robinsons), being the apparent successors
to a portion of the Metzgers’ interest, argued that use of the word
“our” in the conveyance created a 6¼% royalty interest on only
the one-third mineral interest owned by the Metzgers. Id. ¶ 10.
Moreover, even though the deed did not contain language
proportionately reducing the royalty to the mineral interest owned
by the Metzgers, the Robinsons argued that such a clause was not
necessary given the use of the word “our.” Id. ¶ 12. In response,
THR Minerals, LLC (THR), being the apparent successor to the
interest of Richardson, argued that the word “our” only indicates
possession of the interest, not necessarily how the interest is to be
calculated, and that the court should not ignore the remainder of
the granting language, namely, that the 6¼% royalty was “of all
the oil and of all the gas produced and saved” from the lands. Id.
¶ 13 (internal quotation marks omitted).

The North Dakota Supreme Court agreed with the district
court and THR in finding that the entire language of the granting
clause needs to be reviewed, and that the phrase “of all the oil and
of all the gas produced and saved” describes how the 6¼% royalty
was to be calculated. Id. ¶ 14. The court added that “use of the
words ‘described lands’ also shows the amount conveyed was to
be taken as a percentage of the entire interest.” Id. Although the
court did not expound, presumably, the court was drawing a
distinction between a conveyance of an undivided interest in the
land and a conveyance of a percentage or fraction of a grantor’s
interest in the land.
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ACCEPTANCE OF DELAY RENTAL PAYMENTS BEYOND

PRIMARY TERM CREATES “MONTH-TO-MONTH” LEASE

In Wilson v. Beck Energy Corp., 2016-Ohio-8564 (7th Dist.),
reconsideration denied, 2017-Ohio-734 (7th Dist.), the Court of
Appeals for the Seventh District of Ohio affirmed a decision from
the Common Pleas Court of Monroe County, Ohio, that an oil and
gas lease had terminated even though the landowner-lessor
accepted delay rental payments beyond the primary term of the
lease. On August 2, 2008, Robert C. Wilson entered into an oil
and gas lease with Beck Energy Corp. (Beck) which contained a
primary term of 10 years. Id. ¶ 2. On October 16, 2008, the parties
entered into an agreement to amend the lease to reduce the
primary term to only three years unless there was mutual consent
to extend it. Id. Each quarter, Beck provided Wilson with a delay
rental under the amended lease, which continued until 2014
(beyond the amended 2011 primary term), when Wilson filed suit
to terminate the lease. Id. ¶ 3. Beck claimed that because Wilson
accepted the delay rental payments, he consented to continue the
lease in effect through the original 10-year primary term. Id. ¶ 9.

Under Ohio law, some courts have opined that a landowner’s
acceptance of a royalty payment is not a ground to establish
estoppel against lease termination. See id. ¶¶ 12–16. This is
because the landowner-lessor would be entitled to payment for
production of his minerals whether a lease existed or not. Thus, a
landowner could accept royalty payments even if there was no
valid lease. However, a landowner-lessor would only be entitled
to a delay rental payment so long as a valid lease exists, because
a delay rental obligation exists only because of a contractual
commitment of a lessee. Id. ¶ 19. Thus, the court wrote that
Wilson’s acceptance of delay rental payments necessarily was a
continuation of the lease. Id. ¶ 20. The court viewed his accep-
tance as consent to continuation under the lease, much akin to a
month-to-month lease where either party may seek its termination
at any time, instead of a reinstatement of the original 10-year
period. Id. ¶ 22. Now that Wilson wanted to have the lease
cancelled, he could, but he cannot argue it was not in effect while
he accepted delay rental payments.

Wilson is a victory for oil and gas producers. While the
current trend in Ohio case law is for the automatic termination of
an oil and gas lease, Wilson allows these producers to potentially
continue a lease in effect, even if the strict language contained
within such lease (or an amendment thereto) is not perfectly
adhered to.

COURT RELEASES LEASED ACREAGE OUTSIDE OF UNITIZED

ACREAGE

In Burke v. Excalibur Exploration, Inc., 2017-Ohio-999 (11th
Dist.), the Court of Appeals for the Eleventh District of Ohio
affirmed a decision from the Common Pleas Court of Ashtabula

County, Ohio, that despite leased acreage being pooled within a
drilling unit containing a producing well, the lease terminated as
to the remaining acreage after the expiration of the primary term.
On August 4, 2000, landowner-lessor Gerald W. Burke entered
into an oil and gas lease with Excalibur Exploration, Inc.
(Excalibur) covering approximately 227.7 acres in Ashtabula
County, Ohio. Id. ¶ 2. Paragraph seven of the lease stated that
“[o]perations upon and production from any unit, including all or
any portion of the leased lands, shall be treated as if such opera-
tions were upon or such production were from the leased lands
whether or not the well or wells are located thereon . . . .” Id. ¶ 3.
Paragraph seven was subsequently amended to state that “Lessee
hereby agrees not to pool or unitize the herein leased lands or any
part thereof without prior written consent from Lessor.” Id. ¶ 4.
On March 26, 2003, Burke consented to unitization of 20.52 acres
in a drilling unit with the lands of other property owners. Id. ¶ 5.

On October 14, 2015, Burke filed a complaint to cancel the
lease as it related to the 207.18 acres not contained within the
drilling unit. Id. ¶ 6. Excalibur argued that the incorporation of
any portion of the leased property into a drilling unit held the
entire leasehold estate, even the leased land outside the drilling
unit. Id. ¶ 12. On July 13, 2016, the trial court granted Burke’s
motion for summary judgment cancelling the lease as to the
207.18 acres, concluding that Excalibur had not conducted any
operations on such acreage. Id. ¶ 8. On appeal, the court affirmed,
stating that “the wells discussed in paragraph seven refer to those
that are physically located in a drilling unit.” Id. ¶ 14. As such,
paragraph seven was narrowly construed to read that the drilling
unit only held the acreage contained within such unit. See id. ¶ 15
(“if the parties intended [a contrary] interpretation, the paragraph
would have stated that production from any lands within the
drilling unit shall be treated as if the operations were on the
entirety of the leased premises out of which the unit is comprised”
(emphasis added)).

This case is a significant win for landowners. It appears that
the Burke court read an implied “Pugh-like” clause into the lease.
Oil and gas producers may now be tasked with reviewing histori-
cal leases to see if they comply with the court’s “entirety”
language.

OHIO APPELLATE COURTS BEGIN APPLYING DORMANT

MINERAL ACT DECISIONS

On March 22, 1989, Ohio enacted the Dormant Mineral Act
(DMA), Ohio Rev. Code Ann. § 5301.56, which provides that a
mineral interest held by a severed mineral owner (that is not a
public entity or owner of an interest in coal) “shall be deemed
abandoned and vested in the owner of the surface” if none of the
six enumerated “savings events” occurred within the preceding
20-year period. Id. § 5301.56(B). The DMA was significantly
amended on June 30, 2006, to include additional notice and filing
requirements. Id. § 5301.56(E). After the Ohio shale boom began
in 2010, many surface owners tried to use the DMA to merge
severed mineral interests back to the surface but were unable to do
so. Many of these surface owners then filed lawsuits claiming that
under the 1989 version of the DMA the severed mineral interest
had been abandoned and vested with the surface automatically.
On September 15, 2016, in Corban v. Chesapeake Exploration,
L.L.C., 2016-Ohio-5796, the Supreme Court of Ohio held that
after June 30, 2006, landowners, like those mentioned above,
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were unable to utilize the 1989 version of the DMA to claim
ownership to oil and gas minerals underlying their properties.

In light of the decision in Corban, many previously stayed
appeals at the Ohio appellate court level are finally being re-
solved. The Court of Appeals for the Seventh District of Ohio has
already applied the Corban decision in a number of recent
decisions. See, e.g., DeVitis v. Draper, 2017-Ohio-1136 (7th
Dist.); Stalder v. Bucher, 2017-Ohio-725 (7th Dist.); Williams v.
Stillion, 2017-Ohio-714 (7th Dist.); Gentile v. Ackerman, 2017-
Ohio-798 (7th Dist.); Jefferis Real Estate Oil & Gas Holdings,
LLC v. Schaffner Law Offices, L.P.A., 2017-Ohio-1013 (7th
Dist.).

In DeVitis, the court reversed a decision from the Common
Pleas Court of Monroe County, Ohio, that held that an oil and gas
royalty interest was subject to abandonment under both the 1989
and the 2006 versions of the DMA and that the filing of a
preservation claim alone, without identifying any savings events,
was not sufficient to preserve the severed interest. DeVitis, 2017-
Ohio-1136, ¶ 6. Interestingly, the issue of whether royalty
interests are subject to abandonment under the DMA was a case
of first impression. Id. ¶ 12. The court agreed with the trial court
in holding that “mineral interests, as defined in [the DMA] include
an oil and gas royalty interest making that interest subject to
abandonment.” Id. ¶ 19. As the court explained, the DMA’s
definition of mineral interest “includes the phrase ‘regardless of
how the interest is created and the form of the interest.’” Id. ¶ 18
(emphasis added) (quoting Ohio Rev. Code Ann.
§ 5301.56(A)(3)). On the preservation claim issue, the court held
that severed mineral interest owners do not need to specify a
savings event in order to preserve an interest. Id. ¶ 25 (citing
Dodd v. Croskey, 2015-Ohio-2362, 37 N.E.3d 147); see Vol.
XXXII, No. 3 (2015) of this Newsletter. Accordingly, the case
was reversed and remanded to the trial court for further proceed-
ings.

TRUSTEE DENIED RIGHT TO RESERVE OIL AND GAS

INTEREST

In Ashtabula County Technical & Career Center v. Thomp-
son, 2017-Ohio-618 (11th Dist.), the Court of Appeals for the
Eleventh District of Ohio affirmed a decision from the Common
Pleas Court of Ashtabula County, Ohio, that oil and gas rights
disposed of in a trust could not be reserved by the trust’s trustee.
In 1978, Lucille M. Romansky obtained title to approximately 190
acres in Orwell, Ohio (Farm Property), which she leased to
Gasearch, Inc. (Gasearch) in 1984. Id. ¶ 3. Romansky created the
Lucille M. Romansky Trust in 2005 and deeded the Farm
Property to it in 2007. Id. ¶¶ 4, 6. The trust provided: “If the
Trustor still owns the [Farm Property] at the time of her death,
this property shall be distributed to the ASHTABULA COUNTY
JOINT VOCATIONAL SCHOOL . . . . This land shall not be
divided, sold, or given to any third party.” Id. ¶ 5.

Upon Romansky’s death in 2012, her niece, Denise Thomp-
son, became trustee of the trust. Id. ¶ 6. In 2015, Thompson
provided the Ashtabula County Joint Vocational School (ACJVS)
with a “deed of trustee” to convey the Farm Property to it. Id. ¶ 7.
However, the deed attempted to reserve all oil and gas rights
underlying the Farm Property, including those leased to Gasearch.
Id. Because the deed contained a reservation contrary to the

language of the trust, ACJVS refused to record it. Id. ¶ 8. On June
30, 2015, ACJVS filed a complaint for declaratory relief against
Thompson demanding that she provide it with another deed
without the reservation of oil and gas rights. Id. ¶ 9. The trial
court granted ACJVS’s motion for summary judgment, writing
that the language of the trust was unambiguous. See id. ¶ 11. That
decision was upheld on appeal.

While Thompson may seem like an insignificant decision at
first glance, it is important in determining who has the authority
to enter into an oil and gas lease with a company and who should
be receiving the benefit therefrom. Oil and gas companies may
need to review specific trust and estate language when a lessor
passes away, in order to determine whether or not royalties and
other payments are being made to the correct entity.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

NO HYBRID CLASS ACTION TO PURSUE UNDERPAID

ROYALTY CLAIMS

In a case of first impression the Oklahoma Court of Civil
Appeals reversed and remanded a district court order granting
class certification to over 14,000 royalty owners in more than
1,100 wells in 35 counties across Oklahoma. See Strack v. Cont’l
Res., Inc., No. 114,102, slip op. (Okla. Civ. App. Feb. 8, 2017).
The plaintiffs sought to certify a hybrid class under Okla. Stat.
tit. 12, § 2023(B)(1) and/or (B)(2) and Okla. Stat. tit. 12,
§ 2023(C)(6)(a). Strack, slip op. ¶ 4. The plaintiffs sought
certification of some 48 legal issues respecting legal interpreta-
tions and equitable issues defining the duties, obligations, and
conduct of Continental Resources, Inc. (Continental), the opera-
tor, to its royalty owners. Id. The plaintiffs contended the underly-
ing support for these issues was section 570.12 of the Production
Revenue Standards Act (PRSA), Okla. Stat. tit. 52, §§ 570.1–.15,
which the plaintiffs asserted “provided a uniform reporting
standard that Continental was mandated to comply with, including
accurately informing a royalty owner of the facts on which their
royalty was based.” Strack, slip op. ¶ 5. The plaintiffs asserted
that Continental

1) had refused to report to royalty owners the full
consideration it received for the sale of oil and gas
produced from class wells; 2) engaged in a barrel-back
scheme with its affiliated companies; 3) refused to
disclose to the royalty owners deductions for gathering,
compression, dehydration, and compressor fuel where
such charges were embedded within the price which
Continental received from the purchase of the gas; and
4) refused to report and pay royalty on skim oil and
condensate.

Id. Further, to support jurisdiction under section 2023(B)(1) or
(B)(2), the plaintiffs added an accounting claim.

The plaintiffs requested the district court first resolve the
applicable law, claiming that determining the 48 issues of law
would assist the court in determining whether further declaratory
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or injunctive relief would be appropriate under section 2023(B)(1)
or (B)(2). Id. Following this determination, the remaining claims,
including damages, would be certified as a section 2023(B)(3)
class. The district court granted the motion finding the plaintiffs’
accounting claim “was an independent and severable statutory
claim that could be considered by the court for injunctive or
mandamus relief as a § 2023(B)(1) and (B)(2) class.” Id. ¶ 7.
Therefore, the district court held that “the 48 legal issues and
interpretations of law were related to Plaintiffs’ accounting claim
and were proper for the court to rule upon.” Id.

On appeal, the court of civil appeals noted certification was
proper only if the requirements of Fed. R. Civ. P. 23(a) and at
least one of the categories of Fed. R. Civ. P. 23(b) were first met.
Id. ¶ 14. The court stated that the plaintiffs could not establish that
certifying the accounting claim was appropriate under section
2023(B)(1) and/or (B)(2). Id. ¶ 20. To meet the standard of
section 2023(B)(1)(a), the plaintiffs “must establish that individ-
ual adjudications could force Continental to act in legally
conflicting ways,” id. ¶ 20, and that the plaintiffs failed to
establish that “separate suits would place Continental in a position
of being unable to comply with one judgment without violating
the terms of another,” id. ¶ 21. As for section 2023(B)(1)(b)
requiring that the adjudication of separate claims of individual
royalty owners would “substantially impair or impede” the ability
of other royalty owners to protect their interests, the court
concluded there was no indication in the record that adjudicating
the separate claims of individual royalty owners would have that
result. Id. ¶ 22.

Finally, the court ruled that the plaintiffs failed to establish
that certification of the accounting claim was proper under section
2023(B)(2) because that section requires Continental to have
“acted or refused to act on grounds generally applicable to the
class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a
whole.” Id. ¶ 23. The court noted that accounting is an equitable
remedy, not a final injunctive or a corresponding declaratory
relief, and that “Rule 23(b)(2) only applies ‘when a single
injunction or declaratory judgment would provide relief to each
member of the class . . . [not] when each class member would be
entitled to an individualized award of monetary damages.’” Id.
¶ 24 (alteration in original) (quoting Wal-Mart Stores, Inc. v.
Dukes, 564 U.S. 338, 360 (2011)). Further, Oklahoma had
previously held that “injunctive or declaratory relief must be the
primary remedy requested for class members under
§ 2023(B)(2).” Id. (citing Harvell v. Goodyear Tire & Rubber
Co., 2006 OK 24, ¶ 26, 164 P.3d 1028). Here, injunctive or
declaratory relief was not the primary remedy requested by the
class members. Instead, the plaintiffs’ action, including the
accounting claim, seeks to determine the amount of damages due
each class member and is primarily for monetary relief, noting
that “[t]he counts include, inter alia, fraud, breach of contract and
statutory obligations, unjust enrichment, conversion, as well as
breach of duties as operator,” as a result of which the plaintiffs
“alleged millions of dollars in underpayment of oil and gas
royalties.” Id. ¶ 26. The court concluded the clear crux of the
plaintiffs’ class claim, including the accounting, is compensation
for underpayment. That clearly falls under section 2023(B)(3). Id.

As to the plaintiffs’ 48 legal questions, the court held the
plaintiffs’ suit was simply a request for multiple, impermissible

advisory opinions because the declaratory relief sought by the
plaintiffs was not dispositive of any claim of relief. Id. ¶ 35. The
court reversed and remanded the district court’s class certification.
Id. ¶ 36. On May 1, 2017, the court of civil appeals unanimously
denied the appellee’s petition for rehearing.

EARTHQUAKES AND WASTEWATER INJECTION: COURT

DISMISSES COMPLAINT BASED ON ABSTENTION AND

PRIMARY AGENCY JURISDICTION

Recently, the U.S. District Court for the Western District of
Oklahoma dismissed plaintiff Sierra Club’s earthquake case based
on Burford abstention and primary state agency jurisdiction. See
Sierra Club v. Chesapeake Operating, LLC, No. 5:16-cv-00134,
2017 WL 1287546 (W.D. Okla. Apr. 4, 2017); see also Burford
v. Sun Oil Co., 319 U.S. 315 (1943). The Sierra Club brought suit
against four oil and gas producers seeking declaratory and
injunctive relief under the citizen suit provision of the Solid
Waste Disposal Act, 42 U.S.C. § 6972, as amended by the
Resource Conservation and Recovery Act of 1976 (RCRA),
alleging that deep injection of liquid waste from oil and gas
extraction activities by the defendants contributed to the increase
in earthquakes throughout Oklahoma. Sierra Club, 2017 WL
1287546, at *1. The Sierra Club sought relief to require the
defendants to (1) reduce the amount of wastes they were injecting,
(2) reinforce vulnerable structures, and (3) establish an independ-
ent earthquake monitoring and prediction center to determine the
amount of wastes that may be injected. Id. The defendants
asserted Sierra Club’s amended complaint should be dismissed
pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6), arguing that
(1) the federal court should decline to exercise jurisdiction under
the Burford abstention doctrine and the primary jurisdiction
doctrine based on jurisdiction of the Oklahoma Corporation
Commission (OCC), (2) dismissal was proper because not every
company disposing liquid wastes from oil and gas extraction
activities into injection wells was joined to the litigation, and
(3) the Sierra Club’s amended complaint fell outside the zone of
interests Congress intended to protect under RCRA. Id. at *2.

The district court concluded dismissal was appropriate under
the Burford abstention doctrine and the primary jurisdiction
doctrine. Therefore, the district court did not address the defen-
dants’ second and third arguments. First, the court noted that the
OCC was vested with exclusive jurisdiction, power, and authority
regarding injection wells. Id. (citing Okla. Stat. tit. 52,
§ 139(B)(1)(f)). The court further noted that the OCC had already
taken extensive steps to address the earthquake issues. Id. at *4.
The court then considered Burford abstention. Because the Sierra
Club court was sitting in equity, federal review would be disrup-
tive of the OCC’s efforts to establish a coherent policy regarding
an issue of substantial public import, and timely and adequate
state court review was available, the district court concluded
Burford abstention was appropriate. Id. at *5–6.

The court then considered the primary jurisdiction doctrine.
The court noted that district courts in the Tenth Circuit had
established five factors to determine if the primary jurisdiction
doctrine is applicable:

(1) whether the court is being called upon to decide
factual issues not within the conventional experience of
judges; (2) whether defendants could be subjected to
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conflicting orders of both the court and the administra-
tive agency; (3) whether relevant agency proceedings
have actually been initiated; (4) whether the agency has
demonstrated diligence in resolving the issues or has
instead allowed the issues to anguish; and (5) the type of
relief requested by plaintiff.

Id. at *7 (citing Friends of Santa Fe Cnty. v. LAC Minerals, Inc.,
892 F. Supp. 1333, 1349–50 (D.N.M. 1995)). The Sierra Club
court analyzed the foregoing factors and determined they weighed
in favor of applying the primary jurisdiction doctrine to the case
at bar. Id. at *9. Ultimately, the court’s decision to dismiss was
founded on the belief that the OCC was already addressing the
issues raised by the Sierra Club and the OCC was the more
competent tribunal to handle the issues raised. See id. at *10.
Therefore, dismissal was appropriate under the Burford abstention
doctrine and the primary jurisdiction doctrine.

P A C I F I C  N O R T H W E S T  —
O I L  &  G A S

C A R L I N  A .  Y A M A C H I K A

E .  R Y A N  S T E P H E N S E N

—  R E P O R T E R S  —

WASHINGTON SUPREME COURT BROADLY INTERPRETS THE

OCEAN RESOURCES MANAGEMENT ACT TO APPLY TO THE

PROPOSED EXPANSION OF OIL TERMINALS LOCATED ON THE

SHORES OF WASHINGTON STATE

Quinault Indian Nation v. Imperium Terminal Services, LLC,
387 P.3d 670 (Wash. 2017), involved two substantial shoreline
development permit applications by Westway Terminal Company
LLC and Imperium Terminal Services LLC for the expansion of
their respective petroleum terminals on the shores of Washington
State. Each applicant sought to expand its existing facilities to
accommodate the receipt, storage, and ultimate shipment of crude
oil and other products (Proposed Expansions). Id. at 673–74.
Together, the Proposed Expansions would significantly increase
the number of train and marine vessel transits in the area. Id.

The Washington State Department of Ecology (DOE) and
City of Hoquiam (collectively, Agencies), working as co-leads for
the permit review, issued a mitigated determination of non-
significance (MDNS) and determined, in relevant part, that the
Ocean Resources Management Act (ORMA), Wash. Rev. Code
§§ 43.143.005–.901, did not apply to the Proposed Expansions.
Quinault, 387 P.3d at 674. The Quinault Indian Nation and
several environmental groups appealed the permits to the Shore-
line Hearings Board (Board), arguing in part that the Agencies
were required to consider ORMA before issuing the MDNSs. Id.
The Board disagreed, finding that ORMA applies only to activi-
ties in the ocean and the Proposed Expansions did not fall within
the definitions of such regulated activities under ORMA. Id. The
Washington Court of Appeals concurred with the Board, reason-
ing that the Proposed Expansions were not “ocean uses” or
“transportation uses” as used in ORMA and thus the statute was
not triggered. Id. at 674–75. The Washington Supreme Court

reversed the decision of the court of appeals, holding instead that
ORMA does apply to the Proposed Expansions.

The court generally opined that ORMA must be liberally
construed, finding that it

is designed to address environmental threats to [Washing-
ton’s] coastal waters and specifically addresses the
threats posed by increased expansion of the fossil fuel
industry along the Pacific Coast. The language of the
statute indicates that the legislature intended it to combat
current environmental dangers and to preemptively
protect the coastline from future environmental risks.

Id. at 676 (internal citation omitted). The court refused to
narrowly interpret the plain language of ORMA, holding that
although the facilities at issue were not literally “in” the coastal
waters, the transfer of petroleum products into the vessels floating
in the coastal waters and installations of facilities on the waters
would constitute the “management, conservation, use, or develop-
ment of natural resources in Washington’s coastal waters.” Id. at
677 (quoting Wash. Rev. Code § 43.143.030(1)). The court
determined that its interpretation was supported by the legisla-
ture’s intent to regulate and restrict the collection and use of fossil
fuels off Washington’s shores and to carefully review any projects
that could adversely affect the coastal waters. Id.

The court went on to conclude that the DOE’s own ocean
management rules support the finding that ORMA applies to the
Proposed Expansions. Id. at 678. The DOE’s regulations that help
guide an analysis as to whether ORMA applies provide that
projects that qualify as “ocean uses,” “transportation uses,” or
“coastal uses” fall under the purview of ORMA. See id. at 678–80
(citing Wash. Admin. Code § 173-26-360(3), (6), (12)). The court
held that the Proposed Expansions qualify as all three, determin-
ing they are (1) “ocean uses” because they sit on the shores and
overhang the water, (2) “transportation uses” because their sole
purpose is to facilitate and increase the transport of petroleum
products by ocean vessels and trains, and (3) “coastal uses”
because the meaning of that term in standard English dictionaries
would necessarily include construction projects on lands “located
on or near a coast.” Id. The court remanded the case for further
proceedings. Id. at 680.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A M I E  L .  C O U R T N E Y

—  R E P O R T E R S  —

COMMONWEALTH COURT AFFIRMS STAGE 1 BOND RELEASE

DECISION

The Commonwealth Court of Pennsylvania recently affirmed
a Pennsylvania Environmental Hearing Board (EHB) bond release
decision in favor of the Pennsylvania Department of Environmen-
tal Protection (PADEP) and Amerikohl Mining, Inc. (Amerikohl).
See Baker v. PADEP, No. 633 C.D. 2016, slip op. (Pa. Commw.
Ct. Mar. 2, 2017) (unreported) (reconsideration denied Apr. 25,
2017), http://www.pacourts.us/assets/opinions/Commonwealth/
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out/633CD16_3-2-17.pdf?cb=1. In 2014, Wayne K. Baker
appealed PADEP’s approval of the Stage 1 bond release for
Amerikohl’s coal surface mine on Baker’s property. In his appeal
before the EHB, Baker claimed that Amerikohl failed to “remove
and clean up all temporary materials, property, debris or junk”
from his property after mining as required by section 315(b) of the
Clean Streams Law, 35 Pa. Stat. § 691.315(b), and that Amerikohl
failed to restore the mining area to its approximate original
contour (AOC) in accordance with the Surface Mining Conserva-
tion and Reclamation Act. Baker, slip op. at 14–15. The EHB
dismissed Baker’s claims on March 23, 2016. See Vol. XXXIII,
No. 2 (2016) of this Newsletter. After the EHB denied reconsider-
ation Baker appealed to the commonwealth court. On appeal
Baker made four arguments: (1) the EHB incorrectly placed the
burden of proof on Baker to prove that there was no other waste
on the site; (2) the EHB erroneously dismissed Baker’s claim
related to oil and other waste on the site; (3) PADEP did not meet
the standard of conduct required by the Environmental Rights
Amendment to the Pennsylvania Constitution, Pa. Const. art. I,
§ 27; and (4) the EHB’s conclusion that the site was returned to
its AOC was not supported by substantial evidence. Baker, slip
op. at 16.

The latter two issues were easily disposed of by the common-
wealth court. The court declined to consider Baker’s Environmen-
tal Rights Amendment claim, finding that he waived this claim by
failing to raise it before the EHB. Id. at 22–23. On the AOC issue,
the EHB’s opinion rested in large part on assigning a “higher
degree of reliability” to Amerikohl’s expert witness than to
Baker’s expert witness. Id. at 24. In the face of conflicting
evidence from two experts, the court declined to disturb the
EHB’s credibility finding. Id. at 23–24.

The waste issues garnered more discussion from the court,
first regarding the proper placement of the burden of proof. Under
EHB rules, a third party appealing a PADEP action bears the
burden of proof. Id. at 17 (citing 25 Pa. Code § 1021.122(c)(2)).
However, the procedural rules and case law allow for shifting
parts of the burden to others under certain circumstances. Id. at
17–18. In this case, the court found that Baker provided evidence
in support of his claim that oil and waste were left on-site, shifting
the burden of production to PADEP. Id. at 18. PADEP then met
its burden by producing contrary evidence of interviews with
Amerikohl staff members and soil sampling conducted at the site,
which the EHB found probative. Id. After reviewing these facts,
the court declared that “the focus of [Baker’s] appeal is less that
the burden was improperly placed on [Baker], but that the burden
placed on [Baker] was too heavy . . . .” Id. The court therefore
moved onto the second waste-related issue raised by Baker.

Baker next argued that the evidence he produced, specifically
a few pieces of trash found at the site, an expert who observed a
sheen and a petroleum odor, and his own claims of observing oil
spills, was sufficient to preclude a Stage 1 bond release under the
standard set forth in section 315(b) of the Clean Streams Law. Id.
at 18–19. With respect to the trash, the court noted that Baker
removed the pieces of trash he found at the site and produced no
evidence of any additional trash. Id. at 19–20. With respect to the
waste oil, the court found that PADEP did not abuse its discretion
in using remediation standards established under the Land
Recycling and Environmental Remediation Standards Act (Act 2),
35 Pa. Stat. §§ 6026.101–.908, as a benchmark for evaluating the

soil samples it collected in the area of the site identified by Baker
as the location of a likely oil spill. Baker, slip op. at 20. Act 2
standards were developed “to provide a uniform framework for
cleanup decisions,” id. (quoting 35 Pa. Stat. § 6026.102(4)), and
are applied to remediation projects conducted voluntarily or
required under various Pennsylvania statutes, id. (citing 35 Pa.
Stat. § 6026.106(a)). The court specifically disagreed with
Baker’s contention that “the EHB set a new and illegal standard
for site remediation” by allowing the Stage 1 bond release when
the amount of oil spilled was not “significant and/or widespread.”
Id. at 21. Rather, the court agreed with PADEP and Amerikohl
that the EHB correctly determined that “neither Amerikohl nor
[PADEP] is required to conduct further testing based on [Baker’s]
evidentiary showing.” Id.

A dissenting opinion was filed on the basis that additional
investigation should be required due to the presence of waste oil
(albeit in quantities far below Act 2 health-based standards) in the
soil sample collected by PADEP. Id. at JMC-2 (Cosgrove, J.,
dissenting). The dissent did not describe the type of investigation
that would be appropriate under the facts presented in this case.

On April 25, 2017, the commonwealth court denied Baker’s
subsequent motion for reconsideration.

Editor’s Note: The reporters are employed by Babst Calland,
which represents Amerikohl Mining, Inc. in this matter.

SENATE BILL INTRODUCED DIRECTED AT UNDERGROUND

MINING PLAN APPROVALS

On April 13, 2017, Senate Bill 624 was introduced in the
Pennsylvania General Assembly and referred to the Environmen-
tal Resources & Energy Committee. See S. 624, 2017 Gen.
Assemb., Reg. Sess. (Pa. 2017). The legislation proposes changes
to the Bituminous Mine Subsidence and Land Conservation Act,
52 Pa. Stat. §§ 1406.1–.21, directed at pollution caused by
planned subsidence. Under the legislation, any underground
mining plan approved by the Pennsylvania Department of
Environmental Protection (PADEP) that includes a planned
subsidence resulting in a temporary disruption of existing uses of
water would not be presumptively assumed to be pollution.
Additionally, the legislation proposed would be retroactively
applied to any permits issued by PADEP that were the subject of
an appeal heard by the Pennsylvania Environmental Hearing
Board after June 30, 2016.

NEW EPERMITTING TOOL FOR MINING PROGRAM

As reported in Vol. XXXIV, No. 1 (2017) of this Newsletter,
the Pennsylvania Department of Environmental Protection
(PADEP) was preparing to introduce a new ePermitting tool for
the electronic submission of permit applications. On March 10,
2017, Governor Tom Wolf officially announced the launch of the
ePermitting program. See News Release, PADEP, “Governor
Wolf Announces Launch of Electronic Permit Application for
Coal Mines” (Mar. 10, 2017). Additionally, the January 18, 2017,
webinar discussing the new program is now available on the
PADEP website. See http://www.dep.pa.gov/Business/Land/
Mining/Pages/eInitiatives.aspx.
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ACTING PADEP SECRETARY AND SECRETARY OF THE

PENNSYLVANIA DEPARTMENT OF COMMUNITY AND

ECONOMIC DEVELOPMENT RESPOND TO PROPOSED CUTS TO

EPA AND DOE

On March 16, 2017, President Donald Trump released his
proposed budget for the coming fiscal years, which included
significant cuts to the U.S. Environmental Protection Agency
(EPA) and the U.S. Department of Energy (DOE). See Office of
Mgmt. & Budget, “America First—A Budget Blueprint to Make
America Great Again” (Mar. 16, 2017). That same day Acting
PADEP Secretary Patrick McDonnell submitted a letter to the
EPA Administrator expressing his concern about the impact of the
proposed cuts to PADEP operations. Secretary McDonnell stated
that PADEP relies on federal funding to administer various state
programs, and expressed concern that a 30% cut in federal
funding would have a serious impact on PADEP’s ability to
operate and affect the public health and safety of Pennsylvania
residents. See Letter from Patrick McDonnell, Acting PADEP
Sec’y, to Scott Pruitt, EPA Adm’r (Mar. 16, 2017), http://files.
dep.state.pa.us/AboutDEP/Testimony/McDonnell%20Letter%2
0to%20EPA%2003162017.pdf.

On April 6, 2017, Secretary McDonnell and Dennis Davin,
Secretary of the Pennsylvania Department of Community and
Economic Development, submitted a letter to the head of the
DOE expressing concern about the impact of proposed cuts to
the DOE on Pennsylvania residents and businesses, specifically
pointing to the proposed elimination of the Weatherization
Assistance Program and the State Energy Program within the
commonwealth. See Letter from Patrick McDonnell, Acting
PADEP Sec’y, and Dennis Davin, Sec’y of Pa. Dep’t of Cmty. &
Econ. Dev., to Rick Perry, Sec’y of Energy (Apr. 6, 2017),
http://files.dep.state.pa.us/AboutDEP/Testimony/DOE%20Sign
ed%20letter%204.6.17.pdf.

S O U T H  D A K O T A  —  

M I N I N G  /  O I L  &  G A S

D W I G H T  G U B B R U D

—  R E P O R T E R  —

LEGISLATURE AMENDS LAWS REGARDING ESTABLISHING

TRUSTS FOR UNLOCATABLE MINERAL OWNERS

On July 1, 2017, amendments to the laws regarding establish-
ing trusts for unlocatable mineral owners will become effective.
See H. 1081, 92d Leg., Reg. Sess., 2017 South Dakota Laws ch.
189 (amending S.D. Codified Laws §§ 43-30B-1 to -7). Most of
the amendments align the laws with other South Dakota trust laws
and address the payment of fees and expenses incurred by a
trustee.

The new legislation eliminates the 50% credit to the general
fund for the county in which the mineral is located. See H. 1081,
§ 4 (amending S.D. Codified Laws § 43-30B-4). Instead, the new
law provides that a trustee, or agent of a trustee, is entitled to
recover reasonable fees and costs from the trust upon court
approval. Id. The legislation also maintains the requirement that

trusts for unlocatable mineral owners be administered in compli-
ance with S.D. Codified Laws tit. 55. Id.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

SUPREME COURT DECLINES TO ADDRESS AVAILABILITY OF

MANDATORY INJUNCTION AS REMEDY FOR SURFACE

CONTAMINATION

In ExxonMobil Corp. v. Lazy R Ranch, LP, 511 S.W.3d 538
(Tex. 2017), the Texas Supreme Court upheld in part ExxonMobil
Corporation’s (ExxonMobil) limitations defense against the
plaintiff ranch owners’ surface contamination claims but did not
reach the issue of whether the remedy of a mandatory injunction
requiring remediation was available to the landowners.

ExxonMobil had operated oil and gas wells on the Lazy R
Ranch in West Texas for many years. Shortly after ExxonMobil
sold its operations on the ranch in 2008, the landowners obtained
an environmental report that identified four areas where
ExxonMobil had operated, a total of 1.2 acres on the 20,000-acre
ranch, with contaminated soil that allegedly threatened groundwa-
ter. In October 2009 the landowners sued ExxonMobil, initially
for damages for remediation that would cost $6.3 million. In light
of Texas law that recovery for permanent injury to real property
is generally limited to the difference in the land’s value before and
after the injury and that the cost of repair of a temporary injury to
real property cannot be recovered if it exceeds the loss to the
land’s value due to the injury, and facing the difficulty of proving
any more than minimal loss to the land’s value, the plaintiffs
amended their pleadings to drop any claim for damages. After-
ward they sought only injunctive relief ordering ExxonMobil to
abate or remediate, at whatever cost, conditions causing the
contamination, specifically including the removal of contaminated
material to avoid prospective groundwater contamination. Id. at
539–41.

ExxonMobil moved for summary judgment on the grounds
that “(1) the claims are barred by the statute of limitations;
(2) Plaintiffs, as a matter of law, are not entitled to their requested
relief; and (3) there is no evidence of diminution in the value of
the property.” Id. at 541. With respect to the assertion that the
plaintiffs were not entitled to the relief they sought, ExxonMobil’s
motion did not expressly mention the claim for injunctive relief.
Id. The trial court granted ExxonMobil’s motion for summary
judgment, but the court of appeals reversed, holding that there
were subsisting fact issues relating to the statute of limitations
defense. Id. at 542.

First addressing ExxonMobil’s statute of limitations defense,
the court found that summary judgment evidence conclusively
established that no contamination had occurred at two of the four
contamination sites at any time after 2005. Id. at 543–44. Because
the contamination that was present there was not inherently
undiscoverable and there was no indication that ExxonMobil had
in any way fraudulently concealed it, the landowners’ claims
relating to those two sites were barred by the two-year statute of



page 24 MINERAL LAW NEWSLETTER Vol. XXXIV, No. 2, 2017

limitations for property claims and the four-year statute for
contract and other claims. Id. at 544–45. Limitations did not bar
their claims that involved the other two sites, where operations
were still ongoing. The testimony of one of the landowners upon
which ExxonMobil relied for those two sites, that there had been
spills on the ranch for years, indicated that contamination may
have occurred before 2005 but gave no indication that contamina-
tion did or did not occur since then. ExxonMobil had therefore
not established its statute of limitations defense for the two active
sites. Id.

The court declined to decide, however, whether the landown-
ers’ claim for a mandatory injunction was a remedy that was
available to them. An oil and gas industry group argued in an
amicus brief, according to the court, that “a suit for injunctive
relief should not be allowed to evade the value-loss limitation the
law has long placed on recoveries for injury to property.” Id. at
545. Conversely, the plaintiff landowners and supporting land-
owner groups urged that surface contamination like that at issue
“may be a continuing nuisance remediable by injunctive relief
without regard to limitations or the economic feasibility rule for
damages.” Id. Although ExxonMobil had argued at the summary
judgment hearing that the landowners were no more entitled to an
injunction mandating remediation than they were to cost recovery
and argued against injunctive relief on appeal, the court pointed
out, ExxonMobil’s motion for summary judgment had not itself
addressed the availability of injunctive relief. Id. Because that
issue had not been expressly presented to the court in
ExxonMobil’s motion, it could not be considered on appeal. Id.
at 546.

PAYING PRODUCTION DETERMINATION CANNOT BE LIMITED

TO AN ARBITRARY TIME PERIOD

In BP America Production Co. v. Laddex, Ltd., 513 S.W.3d
476 (Tex. 2017), the Texas Supreme Court upheld the court of
appeals’ reversal of the judgment of the trial court, based on a jury
verdict, declaring BP America Production Co.’s (BP) oil and gas
lease on a tract in Roberts County, Texas, terminated upon
cessation of production in paying quantities and declaring Laddex,
Ltd.’s (Laddex) new lease from the mineral owners effective.

BP held a 1971 oil and gas lease that provided for a term of
five years and as long thereafter as oil or gas was being produced.
A single well was drilled on the land, and it produced steadily
until August 2005. Production diminished significantly from then
until November 2006, when the well resumed production in
quantities comparable to those before the 2005 slowdown. In
2007 Laddex acquired a “top lease,” whose term would begin
only when BP’s lease was released or adjudged to have termi-
nated, and it filed suit seeking termination of the earlier lease on
the basis that production in paying quantities had ceased. The jury
returned a verdict that the well had failed to produce in paying
quantities and that a prudent operator would not have continued
to operate it, and the trial court entered judgment declaring the
lease terminated. Id. at 477–79.

The court first addressed the trial court’s denial of BP’s
motion to dismiss the suit because Laddex lacked standing.
Laddex’s top lease, BP argued, violated the rule against perpetu-
ities and was void because the lessee’s interest would not vest
until the BP lease terminated, which might occur after the period

allowed by the rule. The court disagreed. The lease expressly
stated that it vested in Laddex “any and all remainder and
reversionary interest” upon expiration of any prior lease. Id. at
481. A plausible interpretation of this language, according to the
court, was that the Laddex lease was a “partial alienation” of the
lessor’s possibility of reverter to the extent of the prospective
leasehold. Id. at 482. Although BP’s construction might likewise
be plausible, the court observed, of two possible constructions the
one will be accepted that renders the instrument valid rather than
void. Id. The Laddex lease, the court held, was a present convey-
ance of a vested interest that did not violate the rule. Id.

The court upheld, however, BP’s challenge to the question in
the jury charge, “From August 1, 2005 to October 31, 2006, did
the Mahler D-2 Well fail to produce in paying quantities?” Id. at
483. In doing so it pointed out that the question improperly
directed the jury toward a specific time period instead of allowing
it to evaluate cessation of paying production without any particu-
lar time limit. Id. at 484. It rejected Laddex’s argument that the
jury had implicitly found the 15-month period of diminished
production was a reasonable period over which to evaluate paying
production, so that any subsequent increase in production was
immaterial. Id. at 485. The court also, however, refused to render
judgment for BP based on its contention that the trial court should
have selected a period that included additional time both before
and after the slowdown, over which production revenues clearly
exceeded costs. Id.

A court’s narrowing the question of whether or not produc-
tion is in paying quantities to any particular time period is
necessarily arbitrary and therefore improper, the court said. Id.
Laddex had every right to argue to the jury that paying production
had ceased during the 15-month slowdown because costs had
exceeded revenues during that period and a prudent operator
would not have continued to operate the well, and BP had every
right to argue to the jury that the slowdown period did not
accurately reflect the lease’s profitability in light of the production
volumes before and after that window. Id. at 486. The court’s
charge may not, though, ask or instruct the jury about a specific
period without unduly influencing it. Id. Accordingly, “[b]ecause
a reasonable jury could have differed as to whether the well
ceased to produce in paying quantities . . . ,” the court held,
“remand for a new trial [was] appropriate.” Id. at 487.

SHUT-IN ROYALTY MAINTAINED LEASE IF WELL WAS

CAPABLE OF PRODUCING IN PAYING QUANTITIES AT TIME OF

LAST PRODUCTION

The issue for the court in BP America Production Co. v. Red
Deer Resources, LLC, No. 15-0569, 2017 WL 1553112 (Tex.
Apr. 28, 2017), was whether or not a 1962 oil and gas lease
covering 2,113 acres in Lipscomb and Hemphill Counties, Texas,
had expired because it was incapable of producing gas in paying
quantities and thus incapable of being maintained in force by the
lessee’s payment of shut-in royalty.

There had been three producing gas wells on the lease, the
Vera Murray Nos. 9, 10, and 11. The No. 9 and No. 10 wells were
plugged, leaving the Vera Murray No. 11 as the only well that
could possibly sustain the lease, which evidently included a
conventional habendum clause under which it would remain in
effect so long as oil or gas was produced in paying quantities. The
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No. 11 well was marginal and would flow or cease to flow for
several days at a time. By 2009 its production had declined to less
than 10 thousand cubic feet (Mcf) per day. Noticing the low
production from the lease, Red Deer Resources, LLC (Red Deer)
acquired top leases from the mineral owners in 2011, and it then
notified BP America Production Company (BP) of its leases and
asserted that BP’s wells were “non-commercial.” After intermit-
tent production during May 2012, the No. 11 well produced 10
Mcf of gas on June 4, 2012, and then went eight days without
producing. BP shut off the well’s valve on June 12 and, on June
13, sent notices to the lessors that it was invoking the lease’s shut-
in royalty clause, enclosing checks for the amount of shut-in
royalty due. Id. at *1. Red Deer sued BP in August 2012 for a
declaration that BP’s lease had terminated on the basis that (1) the
leases had not produced in paying quantities during the period
ending on June 12, 2012, and (2) the shut-in royalty payment did
not save it because the No. 11 well was incapable of producing in
paying quantities on June 13, 2012. Id. at *2.

At trial questions were submitted to the jury that elicited its
findings that (1) the lease had not failed to produce in paying
quantities from April 27, 2009, to June 12, 2012, but that (2) the
Vera Murray No. 11 was incapable of producing in paying
quantities when it was shut in on June 13, 2012. Based on the
finding that the No. 11 well was incapable of producing on the
date it was shut in, the trial court signed a judgment that the lease
had terminated. The court of appeals affirmed the judgment,
rejecting BP’s argument that the question of the well’s capability
to produce should not have been submitted to the jury in view of
the finding that the lease had not, until the day the well was shut
in, failed to produce in paying quantities. Id. at *2.

The supreme court focused on the lease’s shut-in royalty
clause:

Where gas from any well or wells capable of producing
gas . . . is not sold or used during or after the primary
term and this lease is not otherwise maintained in effect,
lessee may pay or tender as shut-in royalty . . . , payable
annually on or before the end of each twelve month
period during which such gas is not sold or used and this
lease is not otherwise maintained in force, and if such
shut-in royalty is so paid or tendered and while lessee’s
right to pay or tender same is accruing, it shall be
considered that gas is being produced in paying quanti-
ties, and this lease shall remain in force during the
twelve-month period for which shut-in royalty is so paid
or tendered . . . .

Id. at *5. The shut-in royalty clause, the court observed, preserved
the lease upon payment of the negotiated amount within a year
after the last gas is “sold or used” from a well capable of produc-
ing gas. Id. In other words, the tender of shut-in royalty within 12
months after the last day gas was sold or used would sustain the
lease through retroactive constructive production in paying
quantities, considered over a reasonable period of time, on the
date that gas was last sold or used. Id. The operative date, as
clearly stated in the shut-in clause, was the last date gas was “sold
or used,” here June 4, 2012. Id. at *6. Red Deer was correct that
the shut-in clause would not maintain the lease in the absence of
a well capable of producing gas in paying quantities, but it bore
the burden of proving that the No. 11 well was incapable of

producing in paying quantities over a reasonable period of time as
of June 4, 2012. Id. Red Deer had failed to obtain a finding that
the No. 11 well was incapable of production in paying quantities
on that date. Id. Because the submission to the jury of the question
whether the No. 11 well was capable of producing in paying
quantities on June 13, when BP invoked the shut-in clause, was
improper given that its answer was immaterial, and because the
jury had found the lease had not failed to produce in paying
quantities during the period up to June 12, the court reversed the
court of appeals and rendered judgment for BP. Id. at *9–10.

ARBITRATION NOT PRECLUDED BY EXCLUSIVE OR PRIMARY

JURISDICTION IN RAILROAD COMMISSION

Forest Oil Corp. v. El Rucio Land & Cattle Co., No. 14-
0979, 60 Tex. Sup. Ct. J. 773, 2017 WL 1541086 (Tex. Apr. 28,
2017), decided Forest Oil Corp.’s (Forest Oil) appeal of an
arbitration award of more than $20 million in favor of El Rucio
Land and Cattle Company and related landowners on their claims
for environmental contamination on their South Texas ranch.

The landowners and Forest Oil had entered into an agreement
in settlement of an earlier suit that, among other things, expressly
prohibited Forest Oil from bringing hazardous material onto their
surface and called for Forest Oil to remove it if required by law
and to perform remedial work when necessary. The landowners
sued Forest Oil after learning that it had contaminated their land,
and Forest Oil successfully invoked an arbitration provision in the
parties’ agreement. After the arbitration award, Forest Oil moved
to vacate it on the basis that the Texas Railroad Commission
(RRC) had exclusive or primary jurisdiction over the landowners’
claims. Id. at *1–2. The court disagreed.

Although the RRC has extensive authority to regulate
contamination from oil and gas operations, the statutes conferring
that authority and allowing landowners to sue for violations of
RRC rules and other laws do not, the court held, impliedly
abrogate landowners’ common-law claims. Id. at *4. And while
the doctrine of primary agency jurisdiction requires courts to
abate lawsuits until an agency with expertise in the matter at issue
has had an opportunity to act, it does not apply to claims that are
inherently judicial in nature, such as the landowners’ claims for
trespass and negligence. Id. Moreover, the RRC’s primary
jurisdiction is not so sweeping as to oust the courts of jurisdiction,
the court concluded. Id. The RRC’s determination of Forest Oil’s
obligations under its rules did not preclude enforcement of the
landowners’ claims under the parties’ agreement, which were not
dependent on the standards of regulatory compliance. Id. at *5.

OVERRIDING ROYALTY HELD NOT TO BEAR POST-
PRODUCTION COSTS

The court in Burlington Resources Oil & Gas Co. v. Texas
Crude Energy, LLC, No. 13-16-00248-CV, 2017 WL 1228908
(Tex. App.—Corpus Christi Mar. 2, 2017, no pet. h.), construed
a series of assignments by Texas Crude Energy, LLC (Texas
Crude) to an affiliate, Amber Harvest, LLC (Amber), that
burdened oil and gas leasehold working interests that were
assigned to Burlington Resources Oil & Gas Co. (Burlington).

Each of the assignments described the overriding royalty
interest as a specified quantity in all oil, gas, condensate, drip
gasoline, and other hydrocarbons that may be produced and saved
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from the lands covered by the described leases, to be delivered
“into the pipelines, tanks or other receptacles with which the wells
may be connected, free and clear of all development, operating,
production and other costs.” Id. at *2 (emphasis omitted). The
assignments went on to provide that, at the overriding royalty
owner’s election, the burdened working interest owner must pay
“the applicable percentage of the value of the oil, gas or other
minerals, as applicable, produced and saved under the leases,”
defining “value,” in the event of an arm’s-length sale, as the
“amount realized” from the sale of such production and any
products (or, in cases other than an arm’s-length sale, the market
value at the wells). Id. (emphasis omitted).

Burlington, the operator of producing oil and gas wells from
the leases burdened by the overriding royalty interest, sold all of
the oil and gas in arm’s-length sales, and Amber, the overriding
royalty owner, elected to receive payment in cash instead of
taking its share of production in kind. Id. A dispute arose over
whether Burlington was entitled to deduct post-production
expenses in calculating its overriding royalty payments to Amber.
Each side filed a motion for summary judgment, and the trial
court granted that of Texas Crude and Amber, that Burlington was
not entitled to deduct post-production costs in calculating the
overriding royalty interest. Id. at *3. The court of appeals
affirmed.

The court acknowledged, as Burlington argued, that an
overriding royalty interest in Texas is generally free from
production costs, such as expenses for exploration, drilling, and
development, but must bear its share of post-production costs such
as transportation and processing, unless the parties modify this
general rule by agreement. Id. at *4. The question here, it
observed, was whether the assignments at issue effectively
modified the general rule. Id. The court held that they did, relying
on Chesapeake Exploration, LLC v. Hyder, 483 S.W.3d 870 (Tex.
2016). Burlington, 2017 WL 1228908, at *4.

The court found that, as in Hyder, the assignments specifi-
cally provided for the allocation of post-production costs based on
the manner in which the royalty was taken, whether in kind or in
cash. “[T]he plain language of the assignments,” according to the
court, “unambiguously provide[d] that, when the royalty is taken
in cash and the minerals are sold at an arm’s-length sale . . . the
royalty is based on the ‘amount realized’ by Burlington from the
sale, and is therefore free of post-production costs.” Id. at *7. The
court rejected Burlington’s argument that the language of the
granting clause, that the overriding royalty production was to be
delivered “into the pipelines, tanks or other receptacles with
which the wells may be connected,” meant that the overriding
royalty production must bear its share of costs incurred after that
point. Id. Under the court’s reasoning, that would be true for gas
delivered in kind, but not oil and gas sold at arm’s length, for
which the overriding royalty was required to be based on the
amount realized free of post-production costs. Id. The court
declined to distinguish Hyder, as Burlington urged, on the basis
that the lease in that case had broadly provided for an unmodified
“cost-free” royalty, whereas the assignments to Amber at issue
here specified that the overriding royalty would be “free and clear
of all development, operating, production and other costs,”
arguably a narrower category. Id. at *8.

The court in this case seems practically to read Hyder as
requiring that any royalty payment based on the amount realized
from sale is necessarily free of post-production costs incurred
before the point of sale unless made specifically subject to those
costs. That the amount realized from the sale of production must
necessarily consist of the gross proceeds at the point of sale may
not be as apparent as the court suggests.

DEED TO RAILROAD CONSTRUED TO HAVE CONVEYED ONLY

AN EASEMENT, NOT FEE TITLE TO SURFACE AND MINERALS

The court in BNSF Railway Co. v. Chevron Midcontinent,
L.P., No. 08-16-00119-CV, 2017 WL 1076540 (Tex. App.—El
Paso Mar. 22, 2017, no pet. h.), construed a 1903 deed from
W.H.C. Goode to the Panhandle & Gulf Railway Company,
conveying “for a right of way, that certain strip of land hereinafter
described, as the same has been finally located over, through or
across the following tracts of land situated in Upton County in the
State of Texas . . . .” Id. at *1. There followed a description of a
surveyed center line and the width on each side of it across
various segments, and then the clause “[t]ogether with the right
and privilege of taking and using all of the wood, water, stone,
timber and other materials on said strip of land, or appertaining
thereto, which may be useful or convenient in the construction and
maintenance of said railway or any part thereof.” Id. at *2.
Finally, the deed’s habendum clause read: “TO HAVE AND TO
HOLD the said premises, together with all appurtenances
thereunto belonging, in fee simple, unto the said party of the
second part, its successors and assigns forever.” Id. (alteration
omitted).

BNSF Railway Company, successor to the grantee railroad
company’s interest, filed suit against Chevron Midcontinent, L.P.
and others after an oil well was drilled on or through the strip of
land, claiming title to the minerals under the 1903 deed. Id. at *3.
The defendants countered that the deed had conveyed only an
easement, and the trial court and court of appeals agreed. Id.
at *3–4.

The court first recognized the general rule to be followed in
determining whether a deed conveys a strip of land in fee or only
an easement across it:

[A] deed which by the terms of the granting clause
grants, sells and conveys to the grantee a “right of way”
in or over a tract of land conveys only an easement . . .
[but] a deed which in the granting clause grants, sells
and conveys a tract or strip of land conveys the title in
fee, even though in a subsequent clause or paragraph of
the deed the land conveyed is referred to as a right of
way.

Id. at *4 (alterations in original) (quoting Tex. Elec. Ry. Co. v.
Neale, 252 S.W.2d 451, 453 (Tex. 1952)). Here, the court pointed
out, the phrase “for a right of way” and “that certain strip of land”
were both placed in the granting clause so that, in the court’s
view, “the granting clause [could] be fairly construed as convey-
ing either an easement or a tract of land.” Id. at *5. Using the
four-corners approach of reading the deed as a whole and taking
its remaining provisions into account, the court concluded that the
only reasonable construction was that it conveyed only an
easement. Id. at *6.
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The phrase “for a right of way,” the court again observed,
appeared in the granting clause, and its placement before the
words “that strip of land” would have been understood at the time
as limiting the nature of the conveyance. Id. Further, the surveyed
line was described as going “[o]ver, through, and across” various
sections of land, and the provision that the grant included the right
to use wood, water, stone, timber, and other material would be
unnecessary if the entire fee simple estate in the land had been
conveyed. Id. at *7 (alteration in original). The use of the words
“in fee simple” in the habendum clause, the court explained, could
be contextually understood as defining how long and under what
conditions their estate defined in the remainder of the deed will be
held rather than as expressing its size to be the fee simple title to
the land. Id. at *8.

DEED CONSTRUED TO HAVE CONVEYED 1/4 OF ANY LEASE

ROYALTY, NOT FIXED 1/4 OF 1/8 ROYALTY INTEREST

The court in Reed v. Maltsberger/Storey Ranch, LLC, No. 04-
16-00231-CV, 2017 WL 1683717 (Tex. App.—San Antonio May
3, 2017, no pet. h.), construed a 1942 “royalty deed” from L.V.
Chenoweth to W.B. Dossett and E.M. Benz, conveying an interest
in land in La Salle County, Texas. The deed conveyed “an
undivided one-fourth (1/4) interest in and to all of the oil, gas and
other minerals in and under and that may be produced from” the
land, thereafter providing that the sale was made subject to an
existing oil and gas lease “but covers and includes one-fourth
(1/4) of all the oil royalty and gas rental or royalty due and to be
paid under the terms of [the] lease, insofar as it covers the [land].”
Id. at *1. It then specified that the grantees would not be required
to join in future leases and would not share in any bonuses for
such leases or delay rentals under them, concluding, “it being the
purpose and intent hereof to grant and convey an undivided one-
fourth (1/4) of the one-eighth (1/8) royalty (including any annual
gas rentals) under said existing lease and an equivalent royalty
interest under any future mineral lease thereon by the said L.V.
Chenoweth, his heirs, administrators or assigns.” Id.

At the time of the deed the land was subject to a lease that
provided for 1/8 royalty. Before the current suit was filed, Rosetta
Resources Operating, L.P. (Rosetta) established oil and gas
production under a lease that called for payment of a 22.5%
royalty and began paying the plaintiffs, successors to the grantees’
interest, as royalty, 1/32 of total production. The plaintiffs sued
Rosetta and the successors to the interest of Chenoweth, the
grantor, for a declaratory judgment that the 1942 deed had
conveyed a “floating” 1/4 whatever royalty might be provided for
in any future lease so that they were entitled to 1/4 of 22.5% of
production, not just 1/4 of 1/8. The trial court granted summary
judgment for the defendants, declaring that the grantees were
entitled to a fixed 1/32 royalty interest. Id. at *2.

The court of appeals reversed the trial court and rendered
judgment for the plaintiffs, declaring that their royalty interest
amounted to 1/4 of 22.5% of production. Emphasizing that the
words “in and under” generally connote a mineral interest, as
opposed to a fixed royalty interest, the court analyzed the deed, in
a manner similar to the supreme court’s construction of the deed
at issue in French v. Chevron U.S.A., Inc., 896 S.W.2d 795 (Tex.
1995), to have conveyed a 1/4 mineral interest, stripped of the
attributes of mineral ownership other than a proportionate 1/4 of

the royalty. Reed, 2017 WL 1683717, at *5. The deed’s provision
concerning the royalty payable to the grantees under future leases,
the court reasoned, made clear that under a lease that might
provide for an amount different from a 1/8 royalty, the grantees
would be entitled to “an equivalent royalty interest,” i.e., 1/4 of
any future royalty negotiated. Id. at *10. This interpretation
considered the 1942 deed as a whole, declared the court, and
harmonized all of its provisions. Id.

U T A H —  O I L  &  G A S

A N D R E W  J .  L E M I E U X

—  R E P O R T E R  —

UTAH LEGISLATURE ALLOWS SPACING AND POOLING

ORDERS TO BE MADE EFFECTIVE RETROACTIVELY

The Utah legislature recently amended the spacing and
pooling statutes to allow spacing and pooling orders entered by
the Utah Board of Oil, Gas and Mining (Board) to take effect
retroactively to the date of first production of a well within the
drilling unit so long as none of the parties to the proceeding
object. See S. 191, 2017 Utah Laws ch. 220 (amending Utah Code
Ann. §§ 40-6-2, -6, -6.5). Under the new legislation, which took
effect on May 9, 2017, such orders are binding on all parties
owning an interest in the drilling unit provided they receive proper
notice of the Board’s proceeding. See Utah Code Ann. §§ 40-6-
6(8)(b), -6.5(11)(b). Along those lines, the new legislation
amended the definitions of “consenting owner” and “non-consent-
ing owner” to mean an owner (as defined in section 40-6-2) who,
“in the manner and within the time frame established by the
[B]oard in rule,” consents or, after written notice, does not
consent to the drilling and operation of a well and payment of the
owner’s proportionate share of the costs. Id. § 40-6-2(4), (11). It
is anticipated that in the coming months the Board will promul-
gate regulations outlining the manner and time frame for giving
proper notice under the spacing and pooling statutes.

W E S T  V I R G I N I A —  

O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

WEST VIRGINIA SUPREME COURT OF APPEALS REAFFIRMS

DOCTRINE OF MERGER OF TITLE AND HOLDS THAT

REFERENCES TO PRIOR RESERVATIONS DO NOT SEVER OIL

AND GAS ESTATE FROM SURFACE ESTATE

In DWG Oil & Gas Acquisitions, LLC v. Southern Country
Farms, Inc., 796 S.E.2d 201 (W. Va. 2017), the West Virginia
Supreme Court of Appeals affirmed a circuit court decision that
a deed that provides that it is “[s]ubject, however, to all the
reservations as contained in or referred to in [a prior] deed” does
not, by itself, reserve any interest to the deed’s grantor. Id. at 204.

By a deed dated April 10, 1908 (First Deed), P.P. Campbell,
Sr., conveyed unto P.P. Campbell, Jr., a tract of land containing
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146 acres and a tract of land containing 20 acres in Franklin
District, Marshall County, West Virginia, excepting and reserving
therefrom “Fifty acres on west side of the 146 acre tract also
reserving therefrom all the coal oil and Gas with permission [to]
sell lease release and operate the same[.]” Id. at 203 (second
alteration in original). By a second deed dated the same day,
Campbell, Sr., conveyed to himself and A.B. Campbell, in trust
for Laura C. McHenry, the 50-acre tract excepted from the First
Deed, but did not convey any interest in the coal, oil, and gas. Id.

By a deed dated May 27, 1913 (Second Deed), Campbell, Jr.,
conveyed back to Campbell, Sr., the same two tracts of land that
had been conveyed to him in the First Deed; however, the Second
Deed provided that it was “subject to the exceptions and reserva-
tions set forth in [the First Deed], reference being here made to
said deed and record for more particular description of said
exceptions and reservations[.]” Id.

Then, by a deed dated June 5, 1913 (Third Deed), Campbell,
Sr., conveyed to A.B. Campbell the same 146 acres and 20 acres;
the Third Deed was made “[s]ubject, however, to all the reserva-
tions as contained in or referred to in [the Second Deed].” Id. at
204.

Based upon the foregoing three deeds, the heirs and succes-
sors of Campbell, Sr., purportedly conveyed their interest in the
oil and gas underlying the two tracts of land to DWG Oil & Gas
Acquisitions, LLC (DWG). Southern Country Farms, Inc. (SCF)
claimed ownership of the oil and gas as the successor in interest
to A.B. Campbell, the grantee in the Third Deed. Id.

DWG argued that title to the oil and gas was reserved by
Campbell, Sr., in the Third Deed because the Third Deed was
made subject to any reservation set forth in the Second Deed,
which was itself made subject to any reservation in the First Deed.
Following this series of references back through the chain of title,
DWG argued, would result in finding that Campbell, Sr., had
reserved the oil and gas in the First Deed, and consequently had
reserved the oil and gas in the Third Deed. SFC countered that the
Third Deed contained no new reservation of the oil and gas and
that references to reservations in prior deeds would not be
sufficient to reserve the oil and gas to the grantor of the Third
Deed. Id.

The circuit court held that SCF owned the oil and gas based
on two separate constructions of the exception and reservation
language set forth in the three deeds. Under the first possible
construction, Campbell, Sr., conveyed the surface only in the First
Deed and retained the oil and gas by reservation, so that when
Campbell, Jr., conveyed the same tracts of land back to Campbell,
Sr., in the Second Deed, the surface and oil and gas estates
automatically merged into a single estate. Consequently, when
Campbell, Sr., conveyed the property to A.B. Campbell in the
Third Deed, he conveyed it in fee simple because he made no new
reservation of the oil and gas. Id. at 204–05. Under the second
possible construction, the circuit court determined that the First
Deed reserved the oil and gas only in the 50-acre tract on the west
side of the subject parcel, which was excepted from the First
Deed. As a result, the circuit court reasoned, Campbell, Sr.,
reserved no interest in the remainder of the 146 acres and the 20
acres and the oil and gas passed to A.B. Campbell in the Third
Deed because there were no prior reservations regarding that oil
and gas interest. Id. at 205.

The West Virginia Supreme Court of Appeals affirmed the
circuit court’s ruling that, under the first possible construction, the
Second Deed caused the ownership of the oil and gas estate to
merge with the ownership of the surface estate and become vested
in Campbell, Sr. Since Campbell, Sr., owned both the surface and
the oil and gas, then Campbell, Sr., could retain ownership of the
oil and gas only by means of an express reservation and not by
reference to earlier deeds. Therefore, Campbell, Sr., conveyed fee
simple title to the property to A.B. Campbell in the Third Deed.
Id. at 207. The court did not address the circuit court’s second
possible construction of the First Deed.

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

COAL COMPANIES EMERGE FROM BANKRUPTCY AS NEW

COAL TECHNOLOGIES MODERNIZE THE INDUSTRY

After several very difficult years, Wyoming coal operators
recently had some positive news to report. To start, after filing for
bankruptcy in January 2016 with more than $5 billion in debt,
Arch Coal, Inc. (Arch) has shed $4.8 billion in debt, emerged
from bankruptcy, and reported a $33.4 million gain for the fourth
quarter of 2016. Arch operates the Black Thunder mine outside of
Wright, Wyoming. See Heather Richards, “‘It Feels Good to Be
Back:’ Arch Finished 2016 with $33.4 Million Gain,” Casper Star
Trib. (Feb. 8, 2017).

Peabody Energy Corp. (Peabody) also emerged from
bankruptcy, shedding $5 billion in debt and providing $1.26
billion in surety bonds to replace its unsecured cleanup costs.
Peabody operates the North Antelope Rochelle mine, also outside
Wright, Wyoming. See Heather Richards, “Peabody Emerges
from Bankruptcy, Cuts $5 Billion in Debt,” Casper Star Trib.
(Apr. 4, 2017).

Meanwhile, Ramaco Carbon LLC (Ramaco) has announced
that its newly permitted Brook mine near Sheridan, Wyoming,
will become the first thermal coal mine in the nation to divert coal
away from coal-burning utilities and into the creation of other
products using coal as a base. Products are to include carbon fiber
parts for cars, airplanes, and other industrial products. Ramaco
aims to diversify the coal industry and, along with partner
institutions, hopes to begin production within three years. See
Taylor Kuykendall, SNL Energy, “‘Too Valuable to Burn’:
Ramaco to Turn Coal from Wyo. Mine into Car, Plane Parts,”
Wyo. Mining Ass’n (Feb. 24, 2017).

Another company, Clean Coal Technologies Inc., also hopes
to advance the coal industry by implementing new clean coal
technology at Powder River Basin (PRB) mines that dries PRB
coal and increases its British thermal unit (BTU) value. With an
increased BTU value, such PRB coal would fetch a higher price
on the market, and utilities could burn about a third less coal to
generate the same amount of energy, resulting in reduced trans-
portation costs and emissions. Clean Coal Technologies Inc. is in
the process of marketing its technology to PRB coal producers.
See Joshua Learn, SNL Energy, “Company that Cleans Coal



Vol. XXXIV, No. 2, 2017 MINERAL LAW NEWSLETTER page 29

Before Combustion Says It Can Add Value to PRB Product,”
Wyo. Mining Ass’n (Feb. 14, 2017).

INTERIOR REPORT CRITICAL OF STATE’S ALLOCATION OF

ABANDONED MINE RECLAMATION FUNDS

The Department of the Interior’s (DOI) Office of Inspector
General released a report criticizing Wyoming’s spending of
abandoned mine land (AML) grant funds, which are derived from
a reclamation fee on each ton of coal produced. See Office of
Inspector Gen., DOI, “Office of Surface Mining Reclamation and
Enforcement’s Oversight of the Abandoned Mine Lands Program”
(Mar. 2017) (AML Report); see also Vol. XXXIII, No. 1 (2016)
of this Newsletter. The report argues that Wyoming is spending
too much of its AML grant money on non-coal projects versus
cleaning up old coal sites and consequential hazards. AML Report
at 5. The report indicated that from 2008 to 2012 Wyoming spent
$329 million on non-coal-related projects versus $134 million on
coal reclamation. Id. Although the ratio of Wyoming’s spending
improved from 2013 to 2016, with $214 million allocated to non-
coal projects versus $166 million to coal reclamation, the report
noted that coal-related reclamation projects should be given top
priority. See id. (to become certified to receive AML grant money
states must agree “to acknowledge and give top priority to any
coal-related problem(s) that may be found to occur” (citing 30
C.F.R. § 875.13(a)(3)). The Wyoming Department of Environ-
mental Quality disagreed with the DOI’s conclusions and
maintained that its use of AML funds was consistent with federal
regulations, which do not mandate that all AML funds be spent on
coal reclamation. See Heather Richards, “Feds Question How
Wyoming Spends Mine Reclamation Money,” Casper Star Trib.
(Apr. 5, 2017).

The Office of Surface Mining Reclamation and Enforcement
(OSMRE) issued responses to the recommendations contained in
a draft version of the DOI’s report and those responses are
included as an attachment to the report. See AML Report at 14.
To ensure that states receiving AML grant money are giving coal-
related reclamation projects first priority, “OSMRE will require
written justification for any non-coal project proposed for funding
before a coal related project.” Id. at 16. OSMRE set September
30, 2020, as the target date for implementing this change. Id.
at 10.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOMING SUPREME COURT HOLDS TAX DEED TO MINERAL

ESTATE VOIDABLE, NOT VOID, BASED ON ERRONEOUS 1911
TAX ASSESSMENT

In 1911, Laramie County assessed a nonproducing mineral
interest of Union Pacific Railroad Company (Union Pacific). See
Anadarko Land Corp. v. Family Tree Corp., 2017 WY 24, ¶ 3,
389 P.3d 1218, aff’g No. 182-728, 2016 WL 8739193 (Wyo.
Dist. Ct. Mar. 29, 2016). Because there was no bidder at the 1912
tax sale the property was set over to Laramie County. Id. ¶ 4. In
1919 Laramie County sold its interest in the minerals to Iowa

Land & Livestock Company (Iowa Land), as evidenced by the
minutes of the acceptance by the county commissioners. Id. ¶¶ 5,
8. However, for unexplained reasons, the tax deed did not issue
until 1949. Id. ¶ 5. In 1914, Union Pacific granted to Iowa Land
a warranty deed reserving all minerals. Id. ¶ 6. Before changing
its name to Anadarko Land Corporation (Anadarko), RME Land
Corporation (RME), as corporate successor to Union Pacific,
entered into a settlement agreement with Three Sisters, LLC
(Three Sisters), who claimed an interest in the minerals through
some undisclosed source. Id. ¶ 9. Through cross-conveyance
language in the settlement agreement, Three Sisters and RME
equally split the mineral interest. Id. Family Tree Corporation
(Family Tree) was a successor in the mineral chain of title from
Iowa Land and also the mineral lessee of a successor of Iowa
Land. In a quiet title action brought by Family Tree, the district
court held valid the assessment of the unproduced minerals in
1911 and upheld the tax deed on which the successors to Iowa
Land relied because Union Pacific failed to redeem the minerals
or challenge the deed within the statute of limitations period. Id.
¶ 13. Anadarko and Three sisters appealed to the Wyoming
Supreme Court. Id. ¶ 14.

The primary question addressed by the Wyoming Supreme
Court was whether the tax deed was void, and thus subject to
collateral attack at any time, or voidable and thus subject to the
statute of limitations. Id. ¶ 16. The Wyoming court looked at a
decision by the Colorado Supreme Court and, like the Colorado
court, stated that a tax deed is void if the county official did not
have the authority or jurisdiction to issue it. Id. ¶ 36 (citing Lake
Canal Reservoir Co. v. Beethe, 227 P.3d 882 (Colo. 2010)). The
Wyoming court went a step further, holding that “we will find a
lack of authority or jurisdiction on the part of the taxing entity
only if there was a total want of jurisdiction, meaning there was no
arguable basis for jurisdiction and the tax assessment was a clear
usurpation of power.” Id. ¶ 37.

Applying this finding to the facts of this case, the court had
no problem finding the assessment of the mineral estate to have
been erroneous. Id. ¶ 39. However, the court found that this
erroneous assessment was not a “jurisdictional error” that
rendered the tax deed void. Id. To reach this result the court
looked to the Wyoming Constitution, which provides:

All mines and mining claims from which gold, silver and
other precious metals, soda, saline, coal, mineral oil or
other valuable deposit, is or may be produced shall be
taxed in addition to the surface improvements, and in
lieu of taxes on the lands, on the gross product thereof,
as may be prescribed by law; provided, that the product
of all mines shall be taxed in proportion to the value
thereof.

Id. ¶ 40 (quoting Wyo. Const. art. 15, § 3).

The court found no prohibition in this constitutional provi-
sion against the County taxing minerals in the ground. The court
stated that “[u]nder the 1910 statutes, which governed Laramie
County’s taxing authority in 1911, minerals were not exempted
from taxation and the county clearly had authority to tax
minerals.” Id. ¶ 43. And although the 1911 assessment of minerals
was erroneous, it was not a clear jurisdictional error but “an error
in the manner of taxation—in the when and how of the assess-
ment.” Id.
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Finding that the County’s taxing power was not clearly
usurped, the supreme court held that the tax deed was voidable
but not void. Id. ¶ 44. Since no attempt was made within the
statute of limitations period to void the tax deed, any challenge
after that time is barred. Id. This case shows the court’s reluctance
to alter “settled property records.” See id. ¶ 36.

WYOMING SUPREME COURT FINDS ANTI-WASHOUT CLAUSE

IN STATE LEASE ASSIGNMENT DID NOT APPLY TO

SUBSEQUENT LEASE ON SAME LANDS

In 1951 the State of Wyoming issued two oil and gas leases
in Sublette County, one covering 160 acres and the other covering
480 acres in Section 16. See Questar Exploration & Prod. Co. v.
Rocky Mountain Res., LLC, 2017 WY 10, ¶ 3, 388 P.3d 523,
rev’g No. 2011-7816, 2015 WL 10944630 (Wyo. Dist. Ct. Mar.
13, 2015). The lessee of the 480-acre lease, Walter Davis,
obtained through assignment the 160-acre lease (both leases
referred to as the “Davis Leases”). Id. Using the Wyoming State
Board of Land Commissioners’ (State Land Board) standard
assignment form, Davis assigned both leases to Continental Oil
Company (Continental), reserving a 4% overriding royalty. Id.
¶ 4. The assignment form contained the following:

TO HAVE AND TO HOLD unto the said Continental
Oil Company, its successors and assigns, subject to the
terms and conditions of said lease; the grants and
reservations herein contained extending to any renewal
lease, substitute lease or new lease issued in lieu thereof
with full effect.

Id.

In 1954, the Davis Leases were included in the Pinedale Unit.
Id. ¶ 7. Novi Oil Company (Novi) owned several leases in the
proposed unit. To induce Novi to commit its interest to the unit,
Malco Refineries, Inc. (Malco), El Paso Natural Gas Company (El
Paso), and Continental, the working interest owners in the unit,
agreed to pay Novi a 5% net profits interest (NPI) from 62 leases
to be included in the unit, including the two leases owned by
Davis (Unit NPI Contract). Id. ¶ 8. Although Davis was not a
party to the Unit NPI Contract, the overriding royalty interests on
the two Davis Leases were listed as permissible deductions in
calculating the NPI. Id.

Through various assignments Malco, El Paso, and Continen-
tal came to own the Davis Leases in 1955. Id. ¶ 9. In 1963 these
parties entered into a farmout agreement with Mountain Fuel
Supply Company (Mountain Fuel Supply), under which Mountain
Fuel Supply became a 50% working interest owner in the Davis
Leases by drilling a test well in Section 16. Id. ¶ 10.

Through contraction of the Pinedale Unit in 1977 the Davis
Leases were eliminated from the unit and, as a result, those leases
were extended for two additional years pursuant to Wyoming law.
Id. ¶ 12. Upon expiration of the Davis Leases in 1979, the State
Land Board decided to combine the two parcels covered by the
Davis Leases in a simultaneous lease drawing in November 1979.
Id. ¶ 14. The winner of that lottery, Robert Ribbe, assigned the
lease to Wexpro Company (Wexpro), a subsidiary of Mountain
Fuel Supply, reserving a 5% overriding royalty (Ribbe Lease). Id.
¶ 15. The Ribbe Lease became vested at various times in QEP
Energy Company (QEP) and Wexpro and was included in the

Mesa Unit formed in 1980, along with other interests owned by
Davis. Id. ¶¶ 16, 17.

Robert Floyd succeeded to the interests of Davis and
undertook a review of the title to Davis’s various interests.
Through this review, Floyd determined that the overriding royalty
on the Davis Leases should have burdened the Ribbe Lease. Id.
¶ 20. This opinion was based in part on the finding in Ultra
Resources, Inc. v. Hartman, 2010 WY 36, 226 P.3d 889, that the
Unit NPI Contract attached to the Ribbe Lease because it covered
the same lands as the Davis Leases. Questar, 2017 WY 10, ¶ 20;
see Vol. XXVII, No. 2 (2010) of this Newsletter. After filing suit
against Wexpro and QEP to recover the unpaid royalties, Floyd
assigned his interest to Rocky Mountain Resources, LLC (RMR).
Questar, 2017 WY 10, ¶ 20.

In the district court, RMR filed for summary judgment as did
the defendants. Id. ¶¶ 21, 22. RMR’s motion was for partial
summary judgment on the liability issue, reserving until trial the
issue of damages. Id. ¶ 22. The district court determined that the
language in the assignment of the Davis Leases was an “anti-
washout” provision and that “QEP’s predecessor had surrendered
the [Davis Leases] and then acquired the Ribbe Lease covering
the same land.” Id. ¶ 23. Relying on the finding in Hartman, the
district court found the override reserved in the Davis assignment
attached to the Ribbe Lease as a “renewal lease, substitute lease
or new lease issued in lieu thereof . . . .” Id. (quoting Decision
Regarding Competing Motions for Summary Judgment, Rocky
Mountain Res., LLC v. Questar Exploration & Prod. Co., No.
2011-7816, 2013 WL 11324100 (Wyo. Dist. Ct. Nov. 8, 2013)).
At trial on the issue of damages, the district court instructed the
jury that Davis’s overriding royalty interest attached to the Ribbe
Lease. Id. ¶ 24. The jury found against the defendants for
continuing royalties and in an amount of roughly $30 million for
past royalties. Id.

On appeal the Wyoming Supreme Court found improper the
district court’s reliance on Hartman, since the Unit NPI Contract
language at issue in Hartman specifically applied to any new
leases covering the same lands as the 62 leases covered, including
the Davis Leases, taken within five years of the surrender of the
original leases. Id. ¶ 32. Because the language in the Unit NPI
Contract did not clearly match language in the Davis assignment,
the supreme court found the district court’s reliance on Hartman
was misplaced. Id. ¶ 33. Accordingly, the court found that “the
overriding royalty interest did not attach to the Ribbe Lease.” Id.

However, the Wyoming Supreme Court’s basis seems
somewhat weak in finding that the Ribbe Lease was neither a
substitute lease intended to take the place of the Davis Leases, nor
a new lease issued in the place of the Davis Leases. See id.
¶¶ 34–37. The supreme court held that the Ribbe Lease “was an
entirely new lease issued on different terms to an entirely different
lessee.” Id. ¶ 38. However, the lease form for state minerals is
dictated by statutes and regulations that, in this case, changed
between the dates of the Davis Leases and the Ribbe Lease. The
supreme court found that the Ribbe Lease was not taken “in lieu,”
“in place,” or “instead” of the Davis Leases because the Ribbe
Lease was a completely new lease issued through a lottery and
had substantially different terms from the Davis Leases. Id.
¶¶ 34–36. The holding makes it appear that one can lessen the
chance of the anti-washout language applying to a new lease
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simply by using a different lease form and having the burdened
party obtain the lease indirectly. Those criteria, by themselves, do
not seem sufficient when one of the owners of the Davis Leases
became the owner of the Ribbe Lease one year after the Davis
Leases terminated through inaction of the owners of the Davis
Leases.

Nevertheless, the supreme court found that “Davis’s overrid-
ing royalty interest in the [Davis Leases] ended in 1979 when the
leases were terminated; it did not attach to the Ribbe Lease, nor
was it resurrected when Mountain Fuel Supply subsequently
obtained the Ribbe Lease.” Id. The decision of the district court
was reversed and the case was remanded for entry of judgment in
favor of the defendants. Id. ¶ 39.

C A N A D A  —  O I L  &  G A S

V I V E K  W A R R I E R

A A R O N  R A N K I N

B R A D L E Y  E I D S N E S S

P A T R I C K  K E O G H

—  R E P O R T E R S  —

UNDERSTANDING QUÉBEC’S INCOMING PETROLEUM

RESOURCES ACT

Introduction

After lengthy debate, on December 10, 2016, Québec’s
National Assembly enacted Bill 106, An Act to Implement the
2030 Energy Policy and to Amend Various Legislative Provi-
sions, S.Q. 2016, c. 35. The bill was particularly contentious due
to the inclusion of the Petroleum Resources Act (PRA), S.Q.
2016, c. 35, s. 23. The PRA introduces a dedicated oil and gas
exploration and production regime to the province, at the same
time as the Liberal government pursues its ambitious 2030 Energy
Policy.

2030 Energy Policy and Bill 106

In April 2016, the Government of Québec released the 2030
Energy Policy, a wide-ranging policy document aiming, among
other things, to create a 25% increase in renewable energy output
and reduce the amount of petroleum products consumed by 40%
by 2030. 2030 Energy Policy at 12.

Bill 106’s purpose is to begin implementing elements of the
2030 Energy Policy. Specifically, Bill 106 includes chapters for:

• the creation of Energy Transition Québec, an agency
responsible for spearheading planning for the policy;

• amendments to existing legislation to facilitate the
implementation of the policy; and

• the introduction of the PRA to steer development of
Québec’s petroleum resources.

Overview of the PRA

The 2030 Energy Policy contemplates the creation of a
legislative framework under which the province could exploit
hydrocarbon resources in an environmentally responsible way,
with an eye toward generating revenues to fund energy transition
and efficiency measures. Id. at 60. The PRA is the vehicle for

achieving this, introducing a dedicated licensing and authorization
regime for petroleum exploration and development, previously
under the purview of the Mining Act, CQLR c. M-13.1.

Licensing. Under the PRA, three types of licenses are
contemplated: exploration, production, and storage. To explore
for petroleum or underground reservoirs, an organization must
obtain a five-year, renewable exploration license through an
auction process. PRA ss. 9, 16, 27. Once awarded, a license
holder is required to establish and maintain, through the term of
the license and any subsequent site restoration, a monitoring
committee composed of independent members of the local
community, including from First Nation communities consulted
by the government in respect of the project. Id. s. 28.

In the event that a license holder makes a commercial
discovery during its exploration, the license holder must, within
eight years of the discovery, submit a petroleum production
project for approval and apply for a production license. Id. s. 39.
This can, but need not, include a concurrent application for a
storage license. Failure to act within the eight-year period may
result in a complete or partial revocation of the exploration
license. Id. Upon receiving approval for its project, and receiving
any other applicable authorizations specific to that site or activity,
the Minister may then issue a 20-year production license to the
applicant. Id. s. 48.

Authorizations. The PRA also contemplates a number of
further authorizations for license holders. These include authori-
zations for brine production, geophysical and geochemical
surveying, stratigraphic surveying, drilling, fracturing, completion
activities, and reconditioning and closing work. Notably, an
applicant for a drilling authorization must also submit a closure
and site restoration plan, and a financial guarantee, with its
application. Id. ss. 101, 103.

Lastly, the PRA sets rules for pipeline construction and use.
The process for obtaining pipeline construction or use authoriza-
tion is similar to the process for the authorizations noted above,
except unlike those authorizations, an existing license is not a
condition precedent for obtaining pipeline authorization. Id.
s. 116.

Liability and Penalty. Under the PRA, license and pipeline
authorization holders are subject to no-fault liability, up to an
amount to be set by regulation, for each occurrence of damage
caused by their project. Id. s. 128. The PRA specifically notes that
damage resulting from “superior force” will not relieve liability.
Id. Moreover, there is also further potential liability, beyond what
is set under the regulations, where the holder is at fault. Id.

In addition to liabilities set out in the PRA, persons may be
subject to a penalty for failing to comply with or contravening the
Act’s provisions. Id. ss. 177, 199. An administrative monetary
penalty may be imposed for each day of a failure to comply, with
the most severe penalties set at CDN$2,000 for natural persons
and CDN$10,000 for all other cases. Id. ss. 186, 190. For
contraventions, a natural person guilty of an offence may be liable
for a fine of up to CDN$1 million for the most severe offences,
while other types of offenders may face fines of up to CDN$6
million. Id. s. 203. These fines double and triple for second- and
third-time offenders. Id. s. 205.
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Moving Forward with the PRA

Although much of Bill 106 has come into force, the chapter
respecting the PRA is not in force at the time of writing. Given
that Premier Philippe Couillard continues to lead a Liberal
majority government, there is no reason to believe that the PRA
will remain in legislative purgatory forever. At the same time, the
government has not set a date nor demonstrated any urgency in
bringing the PRA into force. In the interim, applicable licenses
issued under the Mining Act will continue to be governed by that
legislation, before being assumed by the PRA upon its coming into
force.

A further uncertainty surrounding the PRA is its eventual
regulations. Over 40 references are made in the PRA to supple-
mentary regulations, including regulations specifying procedures
for obtaining licenses and authorizations, and the conditions and
requirements for operating under those licenses and authoriza-
tions. Given this uncertainty, it remains to be seen how the PRA
will be administered and how this administration may impact
investment decisions for interested parties.

Finally, while the PRA signals an openness toward petroleum
exploration and production, it is a measured step forward. As
stated in section 1 of the PRA, and in the 2030 Energy Policy, the
Act’s goal is to develop petroleum resources while emphasizing
environmental and public safety, respecting the interests of local
communities, and ultimately moving toward a new era of energy
creation and consumption.

M I L O S  B A R U T C I S K I

J O S H  S C H E I N E R T

P A T R I C K  K E O G H

—  R E P O R T E R S  —

BC COURT RULES ON JUDICIAL FORUM FOR ACTS OF

CANADIAN CORPORATIONS ABROAD

Introduction

With Garcia v. Tahoe Resources Inc., 2017 BCCA 39,
Canadian courts have taken another step toward allowing civil
claims of foreign plaintiffs for the alleged acts of Canadian
corporations abroad. In its January 26, 2017, ruling, the British
Columbia Court of Appeal reversed a lower court decision that
found Guatemala to be the more appropriate forum to hear a claim
of human rights abuses against Tahoe Resources Inc. (Tahoe), a
British Columbia (BC) registered mining company. Following
decisions in Choc v. Hudbay Minerals Inc., 2013 ONSC 998, and
Araya v. Nevsun Resources Ltd., 2016 BCSC 1856, Tahoe marks
the third instance where a Canadian court has held that a Canadian
mining company may incur liability in Canada for a failure to
adhere to human rights and corporate social responsibility (CSR)
commitments in its foreign operations.

The Claim

The claim was brought after Tahoe security personnel
allegedly shot seven protesters outside the Escobal mine in
Guatemala in April 2013. The Escobal mine is wholly owned by
Tahoe’s subsidiaries. The plaintiffs brought three causes of

actions against Tahoe: direct liability for battery, vicarious
liability for battery, and negligence.

The Trial Decision

The trial judge sided with Tahoe’s application to have the
proceedings stayed on the basis that Guatemala was a more
appropriate forum for the claim. Tahoe, 2017 BCCA 39, para. 29.
The judge noted two avenues existed for the plaintiffs to obtain
civil compensation in Guatemala: (1) a criminal proceeding where
an accused can be ordered to pay compensation, and (2) a regular
civil claim. Id. para. 43. At the time of the trial judge’s decision,
there was a criminal proceeding against Tahoe’s head of security
at the Escobal mine. The decision also acknowledged several
practical factors that favoured a claim outside of BC:

• Tahoe’s BC operations were limited to what was neces-
sary to meet statutory requirements for registration in the
province;

• the company was actually managed from Reno, Nevada;
and

• the evidence related to the claim was in Spanish.

Id. para. 33.

The Appellate Decision

On appeal, the plaintiffs noted that the accused in the criminal
case had since absconded to Peru, his home country, and that his
extradition to Guatemala to continue criminal proceedings was
uncertain. The court of appeal admitted this new evidence,
concluding that “the Guatemalan criminal proceeding – to which
the [plaintiffs’] civil compensation claims have been joined – is
not a more appropriate forum for adjudicating the dispute.” Id.
para. 71.

The court of appeal then dispensed with the finding that
Guatemala was the more appropriate forum for a civil claim. The
court held that Guatemalan procedures and safeguards for
obtaining and introducing foreign evidence (i.e., documents in
Tahoe’s possession) amounted to “difficulties” that were not
adequately considered at the trial level. Id. para. 79. The court
also noted that Guatemala’s one-year limitations period, which
had since expired, also weighed against finding Guatemala to be
the more convenient forum. Id. para. 96.

The most significant issue, however, related to the plaintiffs’
claim that corruption in the Guatemalan judiciary precluded a fair
trial. The trial judge, noting that corruption was more probable in
criminal than civil trials, dismissed this point and applied a test of
whether Guatemala’s judiciary was “capable” of providing justice.
Id. para. 34. The court of appeal rejected this test, and clarified
that the appropriate standard is whether there is a “real risk” that
a trial will not be fair. Id. para. 124. Reliance on an incorrect
standard meant that the trial judge “gave insufficient weight to the
evidence of weakness and lack of independence in the Guatema-
lan justice system in her discretionary weighing of the
factors . . . .” Id. para. 126.

Based on the “real risk” test, the court of appeal was not
convinced the plaintiffs would have a fair trial in Guatemala. A
critical factor in finding for a “measurable” risk of unfairness was
the controversial context in which the Escobal mine ex-
isted—namely, the fact that “it arose in a highly politicized
environment surrounding the government’s permitting of a large
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63rd ANNUAL INSTITUTE
Santa Fe, New Mexico

July 20–22, 2017

Join us this summer as we return to Santa Fe, New Mexico, in the lovely western foothills of the
Sangre de Cristo Range for the 63rd Annual Rocky Mountain Mineral Law Institute. All sessions
will be held in the Santa Fe Convention Center, only a few short blocks from the historic Santa
Fe Plaza and the Eldorado Hotel.

The 400+ year old city of Santa Fe, elevation 7,000 feet, offers a delightful array of attractions
including many major museums, the Santa Fe Opera, endless arts and crafts galleries and shops,
historic churches, Indian pueblos, and, of course, many superb restaurants. The Santa Fe location
is also marvelous for side trips to Taos, Los Alamos, Chimayo, or Bandelier National Monument.
You can golf on the mesas, hike in the Sangre de Cristo Mountains, raft on the Rio Grande, or
explore abandoned Pueblo ruins.

The Institute opens with the General Session on Thursday morning. That afternoon and for the
remainder of the conference, attendees can choose among the Mining, Oil & Gas, Water, Public
Lands, Environmental, International, and Landman’s Sections. The program adjourns on Saturday
at noon.  Our annual Young Professionals Reception will take place on Wednesday evening, and
we welcome all registrants and their families at the traditional Thursday evening reception.
Discounted hotel rooms are blocked at seventeen nearby properties. We encourage you to make
your reservations promptly. See https://tinyurl.com/rmai63 for details.

foreign-owned mining operation in rural Guatemala.” Id. para.
109. In siding with the plaintiffs, the court of appeal noted they
were up “against a powerful international company whose mining
interests in Guatemala align with the political interests of the
Guatemalan state.” Id. para. 130. A fact that, it continued, “points
away from Guatemala as the more appropriate forum.” Id.

Going Forward

For businesses operating abroad, the potential consequences
of this decision are significant. First, Tahoe reinforces a trend
toward greater judicial scrutiny of, and potential liability for,
Canadian corporations’ foreign operations in the face of allega-
tions that those operations have been used as vehicles for human
rights abuses.

Second, the decision serves as a reminder to companies
relying primarily on government support to combat local opposi-
tion of the liability risks if they become complicit in abuses
condoned or encouraged by host governments. When possible,
resource companies should make credible and objective efforts to
mitigate tension between local communities and host govern-
ments.

Tahoe also highlights the fact that local communities can and
will take a company’s commitments to human rights and other
aspects of CSR seriously and at face value. A company’s CSR
commitments, while important in advancing a project and
engendering support in the local community, can create additional
liability if not properly implemented. When formulating and
implementing such programs and standards, companies should
understand the expectations they create when claiming to adhere
to certain standards of CSR.

Finally, it is important to note that the Tahoe decision only
addresses the issue of appropriate judicial forum, rather than the
court’s jurisdiction, which Tahoe did not challenge. Post-Tahoe,
plaintiffs must still meet the jurisdictional threshold that the
conduct has a “real and substantial connection” with the relevant
Canadian jurisdiction, as laid down by the Supreme Court of
Canada in Libman v. The Queen, [1985] 2 S.C.R. 178, and
Morguard Investments Ltd. v. De Savoye, [1990] 3 S.C.R. 1077.

http://tinyurl.com/rmai63
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18th Institute for Natural Resources Law Teachers
May 31–June 2, 2017 M Banff, Alberta
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The National Environmental Policy Act
November 2–3, 2017 M Denver, Colorado

Oil & Gas Joint Operations and the New AAPL Form 610-2015
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December 5–6, 2017 M Denver, Colorado
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COURT OF CLAIMS ORDERS REFUND OF 2013 MAINTENANCE

FEES FOR UNPATENTED LODE CLAIMS AND MILL AND TUNNEL

SITES; CERTIFIES CASE AS CLASS ACTION

In Silver Buckle Mines, Inc. v. United States, 132 Fed. Cl.
77 (2017), the U.S. Court of Federal Claims held that because of
a wording change regarding non-placer unpatented mining claim
maintenance fees contained in the Consolidated Appropriations
Act of 2012 (2012 Act), Pub. L. No. 112-74, 125 Stat. 786
(2011), the Bureau of Land Management (BLM) had no author-
ity to assess maintenance fees for non-placer claims and sites
located prior to August 10, 1993, for the 2013 assessment year.
In 1993, Congress enacted legislation to require that each holder
of an unpatented mining claim pay an annual maintenance fee to
the BLM in lieu of performing assessment work. See Omnibus
Budget Reconciliation Act of 1993, Pub. L. No. 103-66,
§ 10101(a), 107 Stat. 312 (“The holder of each unpatented
mining claim, mill or tunnel site located pursuant to the Mining
Laws of the United States, whether located before or after the
enactment of this Act, shall pay . . . a claim maintenance fee . . . .”
(emphasis added) (codified as amended at 30 U.S.C. § 28f(a)(1))).

continued on page 2
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D.C. CIRCUIT EXTENDS FOIA EXEMPTION 9 TO WATER WELLS

The U.S. Court of Appeals for the District of Columbia
Circuit upheld the Bureau of Reclamation’s (BOR) decision to
withhold water well locations and depths when responding to a
request for records under the Freedom of Information Act (FOIA).
See AquAlliance v. BOR, 856 F.3d 101 (D.C. Cir. 2017), aff’g
139 F. Supp. 3d 203 (D.D.C. 2015). In AquAlliance, the court
affirmed the U.S. District Court for the District of Columbia’s
summary judgment that water well locations and depths are
exempt from disclosure under Exemption 9 of FOIA. Exemption
9 permits federal agencies to withhold “geological and geophysi-
cal information and data, including maps, concerning wells.”
5 U.S.C. § 552(b)(9).

In this case, AquAlliance sought records from the BOR
regarding water transfer applications. The BOR provided the
requested records but redacted the locations and depths of the

continued on page 2

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N  A N D  T A R N  U D A L L

—  R E P O R T E R S  —

STAY OF NEW SOURCE PERFORMANCE STANDARDS RULE

LIFTED

In recent months, the U.S. Environmental Protection Agency
(EPA) has encountered difficulties in its efforts to stay the Obama-
era new source performance standards (NSPS) for control of
methane emissions from the oil and natural gas industries. See Oil
and Natural Gas Sector: Emission Standards for New, Recon-
structed, and Modified Sources, 81 Fed. Reg. 35,824 (June 3,
2016) (to be codified at 40 C.F.R. pt. 60). As of the date of this
writing, the NSPS rule—often referred to as “Quad Oa”—is in
effect, but its future is uncertain.

EPA finalized Quad Oa in June 2016. Industry groups sub-
sequently submitted administrative petitions seeking reconsidera-

tion under section 307(d)(7)(B) of the Clean Air Act (CAA), 42
U.S.C. § 7607(d)(7)(B). See, e.g., Am. Petroleum Inst. (API),
“Request for Administrative Reconsideration of EPA’s Final Rule
‘Oil and Natural Gas Sector: Emission Standards for New, Recon-
structed, and Modified Sources’” (Aug. 2, 2016). The industry
groups also asked for a stay pending reconsideration. Id. Chal-
lenges to Quad Oa (and the 2012 and 2014 NSPS) were filed in
the U.S. Court of Appeals for the D.C. Circuit. The court consoli-
dated those actions on January 4, 2017. See Am. Petroleum Inst.
v. EPA, No. 13-1108 (D.C. Cir. Jan. 4, 2017) (order consolidating
cases).

On April 4, 2017, pursuant to an executive order issued
by President Donald Trump, EPA announced it is reviewing

continued on page 4
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In the 2012 Act, Congress amended the maintenance fee require-
ment to read: “The holder of each unpatented lode mining claim,
mill site, or tunnel site, located pursuant to the mining laws of the
United States on or after August 10, 1993, shall pay . . . a claim
maintenance fee . . . .” 2012 Act § 430 (emphasis added) (amend-
ing 30 U.S.C. § 28f(a)(1)). Notably, the language in the 2012 Act
regarding maintenance fees for unpatented placer claims mirrored
the maintenance fee language as enacted in 1993, providing that:
“The holder of each unpatented placer mining claim located
pursuant to the mining laws of the United States located before,
on, or after August 10, 1993, shall pay . . . .” Id. (emphasis added)
(amending 30 U.S.C. § 28f(a)(2)). In the Consolidated and
Further Continuing Appropriations Act of 2013, Pub. L. No. 113-
6, 127 Stat. 198, Congress again amended the claim maintenance
fee statute, revising the language to track the 1993 requirement for
payment of maintenance fees for all unpatented claims, regardless
of when they were located. Id. § 1403 (amending 30 U.S.C.
§ 28f(a)).

Silver Buckle Mining Company (Silver Buckle) held 72
unpatented lode claims that had been located prior to August 10,
1993. Silver Buckle paid maintenance fees on these claims in
2012 for the 2013 assessment year, and then filed suit for refund
of the maintenance fees. Silver Buckle also requested that the
court certify the matter as a class action. Silver Buckle, 132 Fed.
Cl. at 82–83. The BLM argued that Silver Buckle was not entitled
to a refund of the fees because (1) Congress did not intend to
eliminate maintenance fees for non-placer claims located prior to
August 10, 1993, and the statutory language should be read in
historical context to authorize the collection of fees; (2) the BLM
had independent authority to impose the fees; and (3) payment of
the fees was voluntary. Id. at 83–84. On cross-motions for
summary judgment, the court rejected the BLM’s arguments and
held that the plain language of the 2012 Act controlled, and that
the BLM lacked authority to assess maintenance fees for the 2013
assessment year on pre-1993 non-placer claims. Id. at 84. Turning
to Silver Buckle’s request for class certification, the court
determined that the matter was appropriate as a class action, and
defined the class to be “each and every person who, at the time of
[payment of 2013 maintenance fees on non-placer claims], was
the holder of all or any part of such claim or site, unless a [small
miner waiver] pertaining to the claim or site was in place for
assessment year 2013.” Id. at 97. The court appointed Silver
Buckle as the class representative and its attorney, Frank R.
Siderius, as class counsel. Id. at 104.

F E D E R A L  —  O I L  &  G A S

continued from page 1

associated water wells. AquAlliance, 856 F.3d at 103. The court
rejected AquAlliance’s arguments that (1) “wells” under Exemp-
tion 9 only referred to oil and gas wells, and (2) Exemption 9 only
applies in situations where disclosure of technical information
would result in a competitive advantage for the recipient of such
information. Id. at 104–05. With respect to the first argument, the
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court concluded the text unambiguously referenced “wells” and
declined to consider the legislative history behind the exemption.
Id. at 105. With respect to the second argument, the court
concluded Congress drafted Exemption 9 without limiting the type
of wells to which the exemption applies, therefore determining
that protected information need not be “technical” or “scientific”
or protect parties from unfair competitive advantage. Id.

Few courts have construed Exemption 9, and the AquAlliance
decision is notable both because the D.C. Circuit is one of the few
appellate courts to interpret the exemption and because the court
broadly construed it.

IBLA DEFERS REVIEW OF PROPOSED MODIFICATIONS OF

FEDERAL OIL AND GAS LEASES

In International Petroleum, LLC, 190 IBLA 130, GFS(O&G)
5(2017), the Interior Board of Land Appeals (IBLA) held that a
Bureau of Land Management (BLM) letter offering oil and gas
lessees the option of accepting new lease stipulations or terminat-
ing the leases is not an appealable “decision” as contemplated by
the U.S. Department of the Interior’s regulations governing IBLA
review, 43 C.F.R. §§ 4.1(b)(2), 4.410(a).

The case concerned leases in the Uinta National Forest. In
2010, conservation groups filed litigation challenging the U.S.
Forest Service’s (USFS) consent to the leases and the BLM’s
issuance of the leases, claiming the process violated the National
Environmental Policy Act of 1969. The BLM suspended all leases
potentially affected by the challenge to avoid possible cancella-
tions by the court. The USFS completed a supplemental environ-
mental impact statement and issued a corresponding record of
decision (ROD) in 2011. The USFS ROD required new stipula-
tions, mainly no surface occupancy stipulations, for oil and gas
leases within the Uinta National Forest. The USFS updated its
letter of consent in 2013 for the suspended leases to include the
stipulations in the USFS ROD. The appellants received letters
from the BLM offering them the option of accepting the new
stipulations or rejecting the stipulations, in which case the BLM
would terminate their leases. Int’l Petroleum, 190 IBLA at
132–34.

The IBLA dismissed the appellants’ challenge to the letters,
holding that the letters do not constitute appealable decisions. The
IBLA explained it only has jurisdiction to hear appeals of “deci-
sions,” which the IBLA explained must “authorize[] or prohibit[]
some action that affects a person having or seeking some right,
title, or interest in public lands or their resources.” Id. at 135. The
IBLA determined the letters did not authorize, take, or prohibit
action affecting the lessees’ rights. Rather, the IBLA reasoned that
because the lessees faced a choice of accepting the new lease
stipulations under protest or rejecting the stipulations, the future
BLM decisions resulting from this choice were hypothetical and
an appeal was thus premature. Id. at 135–36.

Although the IBLA dismissed the appeal of the letters sent to
the lessees, the IBLA explained it would entertain an appeal of a

BLM action implementing a lessee’s election under the let-
ter—i.e., a BLM decision either cancelling a lease or denying a
protest of the imposition of a new stipulation. Id. at 137. By
deferring IBLA review, however, the decision will delay lessees’
ability to seek relief from BLM attempts to modify the terms of
federal oil and gas leases.

IBLA REQUIRES STATE DIRECTOR REVIEW OF SUSPENSIONS

OF OPERATIONS AND PRODUCTION

In Southern Utah Wilderness Alliance (SUWA), 190 IBLA
152, GFS(O&G) 7(2017), the Interior Board of Lands Appeals
(IBLA) resolved an ambiguity in the Bureau of Land Manage-
ment’s (BLM) regulations related to the appropriate procedures
to appeal BLM decisions approving or denying suspensions of
operations and production for federal oil and gas leases. The
IBLA held the appellant, an environmental nongovernmental
organization, correctly sought State Director review (SDR) under
43 C.F.R. § 3165.3(b) of a BLM decision to suspend operations
and production. Nonetheless, the IBLA ultimately affirmed the
State Director’s dismissal of the action because the appellant
lacked standing to seek review of the suspension.

Both 43 C.F.R. parts 3100 and 3160 govern a BLM decision
to approve or deny an application for suspension of operations
and production, yet these regulations arguably identify conflicting
appeal procedures for such decisions. The regulations under part
3100 provide for direct appeals to the IBLA, while appeals sought
under part 3160 require SDR before an affected party may seek
IBLA review. SUWA, 190 IBLA at 157–58.

In SUWA, the IBLA harmonized the language of the regula-
tions to conclude an appellant must first seek SDR of a BLM
decision to approve or deny an application for suspension of
operations and production before it may seek IBLA review.
Section 3165.3(b) states that an adversely affected party may seek
SDR to contest decisions of authorized officers “issued under the
regulations in this part.” Within part 3165, section 3165.1(b)
requires the BLM to act on applications for suspension of
operations and production filed under section 3103.4-4 in part
3100. The IBLA reasoned that because the section under part
3165 directs the BLM to act on applications filed under part 3100,
part 3165 controls and any appeal of decisions concerning
suspensions must be appealed to the State Director. Id. at 160.
The IBLA held that although part 3100 authorizes the BLM to
“direct or consent to [a suspension],” it does not supersede the
language requiring the BLM to act on requests for suspensions of
operations and production under part 3165. Id. Therefore, the
IBLA held that BLM decisions on requests for suspension of
operations and production require SDR prior to IBLA appeal. Id.
at 159–60.

IBLA DEFINES STANDING TO CHALLENGE APPROVALS OF

FEDERAL EXPLORATORY UNITS

In Citizens of Huerfano County, 190 IBLA 253, GFS(O&G)
9(2017), the Interior Board of Land Appeals (IBLA) narrowly
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interpreted who has standing to challenge a Bureau of Land
Management (BLM) approval of a federal exploratory unit
agreement. The IBLA rejected a challenge by a group of local
landowners to the BLM’s approval of a federal exploratory unit
agreement, holding the appellants were neither “part[ies] to a
case” nor “adversely affected” by approval of the unit agreement
within the meaning of the IBLA’s regulations. See 43 C.F.R.
§ 4.410(a).

The IBLA’s regulations require anyone seeking review
of a BLM decision to be both (1) a “party to a case” and
(2) “adversely affected” by the BLM’s decision. Id. In Citizens of
Huerfano County, the IBLA concluded none of the landowners
were a “party to a case,” which 43 C.F.R. § 4.410(b) defines as
“one who has taken action that is the subject of the decision on
appeal, is the object of that decision, or has otherwise participated
in the process leading to the decision under appeal.” Huerfano
Cnty., 190 IBLA at 260. The IBLA held that the owner of surface
lands within the unit boundary was not an “object” of the BLM’s
decision approving the unit agreement because surface estates are
not committed to unit agreements. Id. at 262–63. Similarly, the
IBLA held that owners of uncommitted mineral interests within
the unit boundary were not “objects” of the BLM’s decision
because the unit agreement did not concern their interests. Id. at
263. The IBLA also noted that all but one of the uncommitted
mineral owners failed to seek State Director review of the BLM’s
decision to approve the agreement. Id. Finally, the IBLA held the
appellants’ use and enjoyment of surface lands within the unit did
not satisfy the requirement that they be the subject or object of the
decision or have participated in the decision-making process. Id.

Additionally, the IBLA held that approval of the unit agree-
ment did not “adversely affect” the landowners. An adverse effect
is shown “when the appellant demonstrates that it has a legally
cognizable interest that is or is substantially likely to be injured by
the decision.” Id. at 255. The IBLA rejected the mineral owners’
arguments that approval of the unit agreement “disenfranchised”
uncommitted mineral owners and caused the oil and gas compa-
nies to cease negotiating new leases with them, reasoning that the
mineral owners did not present evidence supporting their claims.
Id. at 265–66. Similarly, the IBLA rejected the surface owners’
claims that approval of the unit agreement would diminish their
property values and affect the quality of their water because of the
resulting oil and gas development. Id. at 267–69. The IBLA held
that approval of a unit agreement is a “purely . . . administrative
action that does not result in the issuance of any drilling permits.”
Id. at 268. It observed that oil and gas development could have
occurred without the unit agreement and, further, that unit
agreements are likely to minimize surface impacts from oil and
gas development. Id. at 267–68.

This decision limits the ability for citizen groups and other
nongovernmental organizations to challenge the BLM’s approval
of federal exploratory unit agreements. These groups and organi-
zations concerned with oil and gas development within the unit
therefore must wait until development is proposed within the unit
to challenge it.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

Quad Oa “and, if appropriate, will initiate proceedings to suspend,
revise, or rescind it.” Review of the 2016 Oil and Gas NSPS for
New, Reconstructed, and Modified Sources, 82 Fed. Reg. 16,331,
16,331 (Apr. 4, 2017). EPA subsequently moved the D.C. Circuit
to hold the NSPS cases in abeyance until 30 days after EPA
completes its review of Quad Oa. The court granted the motion on
May 18. See Am. Petroleum Inst. v. EPA, No. 13-1108 (D.C. Cir.
May 18, 2017) (granting motion to hold in abeyance and ordering
EPA to file status reports regarding the agency’s review of the
rule); see also Vol. XXXIV, No. 2 (2017) of this Newsletter.

On April 18, 2017, EPA Administrator Scott Pruitt issued a
letter to industry, which explained EPA would initiate proceedings
to reconsider Quad Oa. Administrator Pruitt stated that EPA
found that the industry reconsideration petitions “have raised at
least one objection to the fugitive emissions monitoring require-
ments” that warrants reconsideration under section 307(d)(7)(B)
of the CAA. Letter from E. Scott Pruitt to Howard J. Feldman,
Shannon S. Broome, James D. Elliott, & Matt Hite regarding
Convening a Proceeding for Reconsideration, at 2 (Apr. 18,
2017). The letter explained that “EPA is convening a proceeding
for reconsideration” of two specific provisions of the rule. Id. The
letter further stated “EPA intend[ed] to exercise its authority
under CAA section 307 to issue a 90-day stay of the compliance
date” for the initial monitoring survey, which regulated entities
were to conduct by June 3, 2017, or within 60 days of beginning
production. Id.; see 40 C.F.R. § 60.5397a(f).

On June 5, 2017, Administrator Pruitt published a notice of
reconsideration and partial stay in the Federal Register. See Oil
and Natural Gas Sector: Emission Standards for New, Recon-
structed, and Modified Sources; Grant of Reconsideration and
Partial Stay, 82 Fed. Reg. 25,730 (June 5, 2017). The notice of
reconsideration relied on section 307(d)(7)(B) of the CAA and
addressed four provisions: (1) the decision to regulate low-
production wells, (2) the process for proving compliance by
“alternative means,” (3) the requirement that a professional
engineer certify proper design of vent systems, and (4) the
decision to exempt pneumatic pumps from regulation only if a
professional engineer certified that it was “technically infeasible”
to route such pumps “to a control device or a process.” Id. at
25,731–32. Additionally, the notice stayed the effectiveness of the
following three requirements: (1) fugitive emissions requirements
(i.e., leak detection and repair requirements); (2) well site
pneumatic pump standards; and (3) requirements for certification
of closed vent systems by a professional engineer. Id. at 25,731.
The notice stated that the stay had taken effect on June 2, 2017,
before it was published in the Federal Register. Id.

On June 16, 2017, EPA published a notice of proposed
rulemaking, proposing to extend the stay on the same Quad Oa
requirements for two years. See Oil and Natural Gas Sector:
Emission Standards for New, Reconstructed, and Modified
Sources: Stay of Certain Requirements, 82 Fed. Reg. 27,645
(proposed June 16, 2017) (to be codified at 40 C.F.R. pt. 60). The
two-year stay would provide the agency time to propose, take
public comment on, and issue a final action on the issues on which
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it has granted reconsideration. Id. at 27,645. EPA also proposes
to use the two-year stay to “look broadly at the entire 2016 Rule.”
Id. The proposal did not cite the legal authority on which EPA is
relying. EPA did not take comment on the substantive elements of
its proposed rule, but did seek input on the length and impact of
the stay itself. The comment deadline expired on August 9, 2017,
and EPA will now need to submit the stay as a final proposal.

The two-year stay is expected to draw legal challenges from
the environmental nongovernmental organization (ENGO) com-
munity. If the ENGOs are successful, the stay would be over-
turned, and the rule would be in effect pending EPA’s reconsider-
ation process.

On the same day as EPA’s issuance of the 90-day stay, six
environmental groups filed a petition for review of Administrator
Pruitt’s 90-day stay in the D.C. Circuit. The petitioners also
sought an emergency motion seeking a judicial stay or summary
vacatur of the administrative stay. Industry and a number of states
moved to intervene.

On July 3, 2017, in a 2-1 decision, the D.C. Circuit granted
the emergency motion and summarily vacated the administrative
stay. See Clean Air Council v. Pruitt, 862 F.3d 1 (D.C. Cir. 2017).
The court found EPA lacked a basis for reconsidering the rule
under the CAA’s prescribed criteria. The court agreed with the
petitioners that the Quad Oa provisions subject to reconsideration
were raised in the proposed rulemaking and discussed in public
comments. The dissent argued that the court did not have author-
ity to review the stay because it was not a final agency action
given its link to the reconsideration process. See id. at 14–18
(Brown, J., dissenting).

The court issued a mandate to require EPA to immediately
lift the 90-day stay and begin implementing the rule. On July 13,
2017, on motion from EPA, the court recalled the mandate for 14
days to allow EPA time to decide whether to seek panel rehearing
or rehearing en banc, or pursue other relief. On July 27, 2017,
industry groups and some states petitioned for en banc review of
the decision to vacate the stay. EPA did not petition for rehearing.
On July 31, 2017, a few days after the petitions were filed, the
court ordered EPA to lift the administrative stay and enforce the
rule. The court rejected the requests for rehearing on August 10,
2017.

It remains to be seen whether EPA can successfully stay the
rule. It is unclear whether EPA has an appetite for enforcing Quad
Oa now that it is in effect. But the ENGO community or other
citizen groups may respond by filing citizen suits to fill any EPA-
enforcement void. Moreover, the administrative effort to recon-
sider the rule will take considerable time. And each step of EPA’s
attempt to undo Quad Oa will almost certainly spur litigation.
Therefore, industry may not have regulatory certainty for quite
some time.

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —

DEPARTMENT OF THE INTERIOR SEEKS FURTHER REVIEW OF

SAGE-GROUSE MANAGEMENT PLANS

On June 7, 2017, Secretary of the Interior Ryan Zinke signed
Secretarial Order No. 3353, designed to improve sage-grouse
conservation and strengthen communication and collaboration
between state and federal governments. See Secretarial Order
No. 3353, “Greater Sage-Grouse Conservation and Cooperation
with Western States” (June 7, 2017). Secretarial Order No. 3353
established an interagency review team to review federal and state
sage-grouse management plans and programs. The order requires
the interagency review team to consider threats to the species,
evaluate state plans for conservation of the species, and consider
future management of the species on federal lands. Id. § 4(b).

In September 2015, the Bureau of Land Management and the
U.S. Forest Service issued almost 100 land use plans designed to
protect and preserve sage-grouse habitat and to otherwise provide
for management of the species. The land use plans were credited
by the U.S. Fish and Wildlife Service as an important reason for
not listing the sage-grouse under the Endangered Species Act. See
id. § 3.

On August 4, 2017, the interagency review team issued a
report to the Secretary in response to Secretarial Order No. 3353.
See Press Release, U.S. Dep’t of the Interior, “Secretary of the
Interior Ryan Zinke Statement on Sage Grouse Report” (Aug. 7,
2017). That same day, the Secretary issued a memorandum
ordering the Deputy Secretary to respond to several of the recom-
mendations contained in the report. See Memorandum from
Secretary Zinke to Deputy Secretary Bernhardt (Aug. 4, 2017).
The Secretary directed the Deputy Secretary to ensure that im-
plementation of the recommendations contained in the report
included potential amendments to the September 2015 land use
plans as necessary. In particular the Secretary ordered the Deputy
Secretary to:

• Identify options to incorporate updated habitat boundaries
into habitat management areas;

• Clarify mechanisms for waivers, exceptions, and modifi-
cations to timing stipulations on mineral leases and other
land uses in priority habitat management areas for sage-
grouse;

• Modify or issue new policies regarding mineral leasing
and development, including a policy under the land use
plans that would have prioritized mineral development
outside of important sage-grouse habitat areas;

• Modify or issue new policies and otherwise provide for
training on the use of assessment and monitoring data
tools and habitat objectives as they relate to grazing
management;
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• Identify additional options for flexibility when applying
adaptive management decisions;

• Investigate options to streamline use authorizations with
little impact on the 2015 sage-grouse land use plans;

• Clarify the appropriate use of compensatory mitigation
and identify opportunities to increase consistency between
federal and state sage-grouse plans;

• Work with the states to improve techniques and methods
to allow the states to set appropriate population objectives
for sage-grouse; and

• Investigate the removal or modification of sage-grouse
focal areas in certain states.

Id.

The memorandum was supported by six appendices that
ranged from specific management recommendations and how they
could be implemented (Appendix A) to a series of technical white
papers developed by the Western Association of Fish and Wildlife
Agencies (Appendix F). Appendix A contained approximately 40
specific recommendations and implementation strategies. The
memorandum requires reports to be submitted to the Secretary
periodically on the progress made to implement the underlying
report. Id.

FWS DELISTS THE GREATER YELLOWSTONE ECOSYSTEM

POPULATION OF THE GRIZZLY BEAR

On June 30, 2017, the U.S. Fish and Wildlife Service (FWS)
officially delisted the Greater Yellowstone Ecosystem (GYE)
population of the grizzly bear (Ursus arctos horribilis). See
Removing the Greater Yellowstone Ecosystem Population of
Grizzly Bears from the Federal List of Endangered and Threat-
ened Wildlife, 82 Fed. Reg. 30,502 (June 30, 2017) (to be
codified at 50 C.F.R. pt. 17) (effective July 31, 2017). The FWS
determined that “[t]he best available scientific and commercial
data indicate that the [GYE] population of grizzly bears . . . is a
valid distinct population segment (DPS) . . . [that] has recovered
and no longer meets the definition of an endangered or threatened
species under the [Endangered Species Act (ESA)].” Id. at
30,502. The FWS specifically determined that:

the GYE grizzly bear population has increased in size
and more than tripled its occupied range since being
listed as threatened under the [ESA] in 1975 and that
threats to the population are sufficiently minimized. The
participating States of Idaho, Montana, and Wyoming
and Federal agencies have adopted the necessary post-
delisting plans and regulations, which adequately ensure
that the GYE population of grizzly bears remains
recovered.

Id. The status of the GYE population of the grizzly bear has been
a source of constant controversy and litigation over the past
several years. On March 29, 2007, the FWS finalized a proposed
action “designating the GYE population as a DPS and removing
(delisting) grizzly bears in the GYE from the Federal List of
Endangered and Threatened Wildlife (72 Fed. Reg. 14866).” Id.
at 30,504. “On September 21, 2009, the U.S. District Court for
the District of Montana vacated and remanded the [FWS’s]
previous final rule establishing and delisting [the GYE grizzly

bear] DPS.” Id. at 30,503; see Greater Yellowstone Coal. v.
Servheen, 672 F. Supp. 2d 1105 (D. Mont. 2009). The U.S. Court
of Appeals for the Ninth Circuit affirmed the district court’s
finding that the FWS had not adequately analyzed the effects of
whitebark pine as a food source for the GYE grizzly bear DPS,
but reversed the district court’s finding that the FWS had permis-
sibly and appropriately considered the beneficial impacts of a
conservation strategy developed in 2007 under section 4 of the
ESA, 16 U.S.C. § 1533. 82 Fed. Reg. at 30,503; see Greater
Yellowstone Coal. v. Servheen, 665 F.3d 1015 (9th Cir. 2011).
The most recent rule was in response to this remand.

Controversy is expected to continue as several nongovern-
mental organizations and the Northern Cheyenne Tribe have
already indicated their intention to litigate the new rule. See
Press Release, Ctr. for Biological Diversity, “Groups Challenge
Decision to Remove Protections from Yellowstone Grizzlies”
(June 30, 2017); see also Petition for Permanent Injunction and
Declaratory Relief, Crow Indian Tribe v. United States, No. 9:17-
cv-00089 (D. Mont. June 30, 2017).

C A L I F O R N I A —  M I N I N G

D O N O V A N  C .  C O L L I E R

M A R T I N  P .  S T R A T T E

—  R E P O R T E R S  —

CALIFORNIA COURT OF APPEAL REJECTS CLAIM THAT

MINERAL PATENT EXEMPTS OWNER FROM COMPLIANCE

WITH SURFACE MINING AND RECLAMATION ACT

In Hardesty v. State Mining & Geology Board, 219 Cal. Rptr.
3d 28 (Ct. App. 2017), review denied and ordered not to be
officially published (Aug. 9, 2017), the California Court of
Appeal, Third Appellate District, upheld a trial court decision
finding that the plaintiffs lacked rights to conduct surface mining
operations on vested mining claims without complying with the
Surface Mining and Reclamation Act of 1975 (SMARA), Cal.
Pub. Res. Code §§ 2710–2796.5. In affirming, the court held that
a federal mining patent has no effect on the state’s regulation of
mining under SMARA. Hardesty, 219 Cal. Rptr. 3d at 30.
Further, the court explained that “the fact that mines were worked
on the property years ago does not necessarily mean any surface
or other mining existed when SMARA took effect, such that any
right to surface mine was grandfathered.” Id. at 31.

The plaintiffs, Joe and Yvette Hardesty, own approximately
150 acres near Placerville, California, which is presently known
as the Big Cut Mine. Id. at 33. The property entered private
ownership in the nineteenth century by way of mining patents
issued by the United States and was mined for gold until the
1940s. Id. The property “was essentially dormant” through the
1970s. Id. In 2009, the plaintiffs filed a request for determination
(RFD) of their vested rights to conduct surface mining operations
at the property with the State Mining and Geology Board (Board).
Id. at 31–32.

When SMARA went into effect on January 1, 1976, all
operators of surface mining operations were required to obtain a
mining permit and an approved reclamation plan from the
SMARA lead agency prior to commencing mining operations. Id.
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at 35 (citing Cal. Pub. Res. Code § 2770(a)). In recognition that
“many miners had extant private property rights,” the legislature
included within SMARA a “grandfather provision, to avoid any
property ‘takings’ claims.” Id. Under the pertinent provisions:

No person who has obtained a vested right to conduct
surface mining operations prior to January 1, 1976,
shall be required to secure a permit pursuant to the
provisions of this chapter as long as such vested right
continues . . . .

. . . .

Nothing in this chapter shall be construed as requiring
the filing of a reclamation plan for, or the reclamation of,
mined lands on which surface mining operations were
conducted prior to January 1, 1976.

Id. at 35–36 (quoting former Cal. Pub. Res. Code § 2776, Stats.
1975, ch. 1131, § 11).

In the RFD, the plaintiffs acknowledged that there were
no records available to document the activities at the property
from 1921 to 1988. Id. at 33. Thus, the plaintiffs were unable to
“describe what, if anything was happening on the property on
or immediately before January 1, 1976.” Id. However, during
the trial court proceedings, evidence of “unpermitted surface
(open-pit) aggregate and gold mining” during the 1990s was pre-
sented. Id.

At the hearing before the Board, the plaintiffs asserted that
they had established a vested right under SMARA “through [their]
19th century mining patents and uncontested pre-World War II
mining activity, in addition to [their] contested claims . . . of post-
World War II mining activity.” Id. at 36. After consideration of
the evidence filed in support of the RFD, the Board denied the
plaintiffs’ claim. Id.

Thereafter, the plaintiffs filed a petition for writ of mandamus
in the County of Sacramento Superior Court, alleging that “[their]
predecessors-in-interest acquired vested rights to mine via federal
mining patents,” and further alleging that “completion of a valid
mining ‘location’ vests equitable title in the locator, authorizes the
locator to hold and mine the claim indefinitely, and created a
transferrable property interest.” Id. “[The plaintiffs’] position is
that this ‘vesting’ under federal law equates to a ‘vested’ right
under SMARA, regardless of whether mining was still being
conducted when SMARA took effect, or of the nature or scope of
such mining.” Id.

The trial court denied the petition, holding that (1) the
Board’s findings were supported by the evidence in the record,
(2) the federal mining patents did not grant plaintiffs the right to
mine as a lawful nonconforming use, and (3) “any vested right
that may have existed had been abandoned” between the 1940s
and 1980s. Id. at 38.

On appeal, the court affirmed the trial court’s finding, holding
that

the patents conferred on [the plaintiffs] vested rights as
a property owner, but that is not the same as a vested
right to mine the property absent compliance with state
environmental laws. The Board and the trial court
correctly concluded [the plaintiffs] had to show active
surface mining was occurring on the effective date of

SMARA, or at the very least show objective evidence
that the then-owner contemplated resumption of such
activities. Under the facts, viewed in the appropriate
light, [the plaintiffs] did not carry [their] burden to show
that any mining was occurring or any intent to mine
existed on the relevant date. Further the Board and trial
court correctly applied the “nonconforming use” and
abandonment doctrines to the facts herein.

Id. at 39.

This case follows and amplifies the holdings of California
Coastal Commission v. Granite Rock Co., 480 U.S. 572 (1987)
and People v. Rinehart, 377 P.3d 818 (Cal. 2016), cert. granted,
No. 16-970 (U.S. Feb. 2, 2017), which held that federal mining
laws do not preempt the application of state environmental laws,
including SMARA, to mining projects in California. See Vol.
XXXIII, No. 4 (2016) of this Newsletter.

C A L I F O R N I A —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

CALIFORNIA STRENGTHENS GAS INJECTION MONITORING,
INSPECTION, AND SAFETY REQUIREMENTS AT ALISO

CANYON; FACILITY REOPENS ON LIMITED BASIS

The Aliso Canyon natural gas storage facility, the site of a
significant gas leak in October 2015, has finally reopened at 28%
of its capacity. The incident at Aliso Canyon was reported as
being the largest methane gas leak in U.S. history, releasing up to
109,000 tons of methane and causing about 8,000 local families
to evacuate the area. For a report on draft regulations issued by
the California Department of Conservation in response to the
incident, see Vol. XXXIII, No. 3 (2016) of this Newsletter.

In the wake of the leak, the California legislature subjected
Aliso Canyon to extraordinary scrutiny. After placing a morato-
rium on gas injections at the facility’s more than 100 wells, the
legislature passed a bill (Senate Bill 380) in 2016 that subjected
the wells to testing before they can come back online. See Cal.
Pub. Res. Code § 3217(c). The bill also required the State Oil and
Gas Supervisor to consult with independent experts to develop
a comprehensive safety review and proposed pressure limits
for natural gas storage wells at Aliso Canyon. Id. § 3217(b). The
Division of Oil, Gas and Geothermal Resources (DOGGR)
submitted that review for public comment in February 2017, and
the reopened facility is subject to the new standards. About one-
third of the wells in the facility have been tested for continued use
as injection or withdrawal wells; the remaining wells cannot be
utilized until they have been tested and found adequate. The status
of various investigations and tests can be found at http://www.
conservation.ca.gov/dog/Pages/AlisoCanyon.aspx.

Meanwhile, the California Public Utilities Commission has
launched an investigation into the feasibility of reducing the
state’s overall dependence on Aliso Canyon. Officials say the
study, which officially commenced on February 9, 2017, will take
up to two years and consist of two phases: one to assess the effect
of closing the facility on the price of gas and the reliability of
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energy services, and the second to make recommendations as to
whether, and how, to phase the facility out. See Press Release,
Cal. Pub. Utils. Comm’n, “CPUC to Consider Future of Aliso
Canyon Natural Gas Storage Facility” (Feb. 9, 2017).

DOGGR’s prohibition on injection has been lifted and
DOGGR’s action was recently upheld against challenge. See Cnty.
of L.A. v. Cal. Dep’t of Conservation, Div. of Oil, Gas & Geother-
mal Res., No. BS168381 (Cal. Super. Ct., Cnty. of L.A. Cent.
Div. July 29, 2017).

With its 86 billion cubic feet of capacity, Aliso Canyon is the
country’s second-largest natural gas storage facility. But critics
also say more than 2,700 active gas storage wells across the
United States could also be at risk for leaks. Wells constructed
before 1979 lack the safer modern building techniques that later
became widespread in the gas industry, according to a Harvard
University study, so they are more vulnerable to corrosion and
less equipped to handle the gas’s high pressures. See Drew R.
Michanowicz et al., “A National Assessment of Underground
Natural Gas Storage: Identifying Wells with Designs Likely
Vulnerable to a Single-Point-of-Failure,” Envtl. Research Letters
vol. 12, no. 6 (2017).

STATE WINS SOME, LOSES SOME ON ALLEGED CEQA
VIOLATIONS

Under the California Environmental Quality Act (CEQA),
Cal. Pub. Res. Code §§ 21000–21189.57, public agencies review
the impact of new projects on the environment before granting
permits to owners and operators. Such projects, which may
include drilling new wells or expanding oil storage facilities,
undergo a three-step analysis: (1) a preliminary review to
determine whether the project falls within CEQA’s ambit and
whether it qualifies for a threshold exemption; (2) an initial study
to determine whether there is “substantial evidence supporting a
fair argument the project may have significant adverse effects”;
and (3) if there is such evidence, a full-blown environmental
impact report (EIR). Cmtys. for a Better Env’t v. S. Coast Air
Quality Mgmt. Dist., 226 P.3d 985, 991 (Cal. 2010) (citing Cal.
Code Regs. tit. 14, § 15064(f)(1)).

Agencies like the Division of Oil, Gas and Geothermal
Resources (DOGGR) have been accused of failing to adequately
implement these standards. However, this year the State success-
fully defended itself from one such suit in the Second District
Court of Appeal, where the court sustained a judgment for
DOGGR. On the other hand, a suit against DOGGR stayed alive
this year when the Fifth District Court of Appeal remanded it to
Kern County in May.

In the first case, DOGGR, a state agency tasked with
monitoring air pollution, defended a permit it had issued allowing
Phillips 66 Company to expand its crude oil storage capacity. See
Communities for a Better Env’t v. S. Coast Air Quality Mgmt.
Dist., No. B269258, 2017 WL 958401 (Cal. Ct. App. Mar. 13,
2017) (unpublished), as modified on denial of reh’g (Apr. 3,
2017). The agency had refrained from conducting a full-blown
EIR because of insufficient evidence of the project’s negative
impact. At both the trial and appellate level, courts rejected the
plaintiff’s arguments that the agency had ignored how increased
storage capacity could increase refining capacity. Rather, the
agency adequately demonstrated that the facility was already

operating at full capacity; the storage space would simply reduce
the amount of crude held by “supertankers” that otherwise have to
linger for days off the California coast.

In another CEQA action out of Kern County, the State ini-
tially won on procedural grounds. The trial court held that the
plaintiffs’ suit against DOGGR was barred by an earlier judgment
out of Alameda County. But in May 2017 the Fifth District
reversed, holding that the suit was not barred under res judicata,
because the Alameda County judgment had been based solely on
grounds of mootness and unripeness, not on the merits of the case.
See Ass’n of Irritated Residents v. Dep’t of Conservation, 218
Cal. Rptr. 3d 517 (Ct. App. 2017), review denied (Aug. 23, 2017).

The Alameda County judgment, delivered in January 2014,
concerned an action against DOGGR for “a pattern and practice”
of approving new well permits after inappropriately exempting
them from the CEQA-mandated environmental review process.
Id. at 521–22. The Alameda County court held that the action
was rendered moot by a new hydraulic fracturing law, Senate
Bill 4 (SB 4), 2013 Cal. Legis. Serv. ch. 313. Irritated Residents,
218 Cal. Rptr. 3d at 527; see Vol. XXX, No. 4 (2013) of this
Newsletter.

In the Kern County action, the State faces similar allega-
tions: DOGGR is accused of inappropriately exempting 214
permits for new wells in South Belridge Oil Field from CEQA-
mandated environmental review. Irritated Residents, 218 Cal.
Rptr. 3d at 521.

At the heart of the Alameda County action was how SB 4
interacted with existing CEQA requirements. CEQA already
required that DOGGR conduct EIRs before approving permits for
new wells. SB 4 then instituted its own regulatory regime for
hydraulic fracturing permits, to go into effect in January 2015. In
the interim, SB 4 dictated that DOGGR “shall allow” hydraulic
fracturing operations so long as the operators had fulfilled certain
requirements under the bill—requirements that did not include
CEQA EIRs. Cal. Pub. Res. Code § 3161(b); see id. § 3157. Since
operators often submit new well permits and hydraulic fracturing
permits in tandem, the question arose as to whether SB 4 essen-
tially eliminated the CEQA requirement—at least until the new
regulatory regime was in place.

According to the Fifth District’s reading, the Alameda County
opinion did not resolve that tension; it merely recognized that the
new law rendered the plaintiff’s suit either moot (with respect to
permits granted before the law went into effect) or unripe (with
respect to those granted under the new regime). Irritated Resi-
dents, 218 Cal. Rptr. 3d at 537. Since a judgment not on the
merits does not bar future action, the Alameda County opinion
does not bar Irritated Residents, and the case against DOGGR
will proceed. DOGGR has argued the exemptions from CEQA
review are warranted because the 214 new wells are part of a
long, ongoing project. See id. at 529.
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C O L O R A D O —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

SUPREME COURT UPHOLDS RETROACTIVE ASSESSMENT OF

OIL AND GAS LEASEHOLD TAXES WHERE VALUE WAS

UNDERREPORTED

In Kinder Morgan CO2 Co. v. Montezuma County Board of
Commissioners, 2017 CO 72, 396 P.3d 657, the Colorado
Supreme Court affirmed the court of appeals decision upholding
a retroactive tax assessment of additional oil and gas leasehold
taxes. The court of appeals decision was reported in Vol. XXXII,
No. 3 (2015) of this Newsletter. The Colorado Supreme Court
found that “the statutory scheme authorized the retroactive tax
assessment in this case.” 2017 CO 72, ¶ 2. The case involves tax
on carbon dioxide (CO2) produced from the McElmo Dome Unit
in Montezuma and Dolores Counties. The CO2 is transported
through the Cortez Pipeline across New Mexico to Texas, where
it is sold to oil and gas operators who inject it to enhance oil
recovery. Id. ¶ 12.

When Kinder Morgan CO2 Co., L.P. (Kinder Morgan)
reported CO2 sales for the 2008 tax year, it deducted a $0.22 per
thousand cubic feet of gas transportation tariff it paid to Cortez
Pipeline Company. Kinder Morgan used the unrelated-parties
netback methodology in calculating the wellhead selling price for
the gas. Id. ¶ 15. An audit followed and the auditor concluded that
Kinder Morgan could deduct only part of the $0.22 transportation
tariff because Kinder Morgan and Cortez Pipeline Company were
“related parties.” Id. ¶ 16. An additional $2 million in property
taxes was assessed. Id. Kinder Morgan paid the taxes and filed
petitions for abatement, which were denied, and the denial was
affirmed by the Colorado Board of Assessment Appeals (BAA).
Id. ¶¶ 17–18. The BAA’s decision was affirmed by the court of
appeals. Id. ¶ 19.

The Colorado Supreme Court found that the statutory scheme
“authorizes retroactive tax assessments when an operator
underreports the selling price or volume of oil and gas.” Id. ¶ 25.
The court cited two statutes that allow retroactive assessments on
omitted property. Id. (citing Colo. Rev. Stat. §§ 39-5-125, -10-
101). The court then cited two statutory amendments adopted in
1990 that use the language “omitted from the assessment roll due
to underreporting of the selling price or the quantity of oil and gas
sold therefrom.” Id. ¶ 27 (emphasis omitted) (quoting Colo. Rev.
Stat. §§ 29-1-301(1)(a), 39-10-107(1)(b)). Kinder Morgan argued
that these provisions did not authorize retroactive assessment on
underreported value, because they amended not the omitted
property statutes, but instead the “statutes relating to the treatment
of revenues under the tax levy limit and revenues under the
distribution laws.” Id. ¶ 38. The court disagreed and found that the
1990 statutory amendments add to the court’s understanding of
the statutory scheme as a whole and that the 1990 amendments
show “clear legislative intent to treat the ‘underreporting of the
selling price or the quantity of oil and gas sold [from a leasehold]’
as a form of omitted property.” Id. (alteration in original). The
court noted that the taxation of oil and gas leaseholds in Colorado
is based on a self-reporting scheme, where the lessee reports the

selling price of oil or gas at the wellhead. Id. ¶¶ 2, 7. The court
found the statutory timeline would not give the assessor enough
time to issue corrective assessments before a notice of valuation.
Id. ¶ 30. Thus, the court found “the assessor must be able to issue
corrective assessments to avoid under-taxation . . . .” Id. ¶ 31. The
court also noted that “Kinder Morgan’s reading of the statutory
scheme would produce inequitable results” because if a taxpayer
underreported the value of oil and gas “the taxpayer would never
be taxed on the full value of its leasehold property.” Id. ¶ 39.

Finally, the court upheld the BAA’s decision that Kinder
Morgan and Cortez Pipeline Company were related parties. The
court cited the Assessor’s Reference Library (ARL), which
defines “related parties” as “the individuals who are connected by
blood or marriage; or partnerships; or businesses that are subsid-
iaries of the same parent company or are associated by one
company controlling or holding ownership of the other company’s
stock or debt.” Id. ¶ 43 (emphasis omitted) (quoting 3 ARL 6.41).
The court upheld the conclusion that “Kinder Morgan’s 50%
ownership interest in the Cortez Pipeline Company partnership
made Kinder Morgan and Cortez Pipeline Company ‘related
parties.’” Id. ¶ 45.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

NO COMPENSATION DUE FOR STORAGE GAS IN CONDEMNED

STORAGE AREA

Northern Natural Gas Company (Northern) condemned 9,000
subsurface acres for its natural gas storage operation using the 
federal Natural Gas Act, 15 U.S.C. §§ 717–717w. The U.S.
District Court for the District of Kansas appointed a commission
to determine compensation due the owners of rights in the
condemned subsurface area. The compensation issue was com-
plicated by various interpretations placed on Kan. Stat. Ann.
§ 55-1210 by the Kansas Supreme Court. See Vol. XXVII,
No. 4 (2010); Vol. XXVIII, No. 4 (2011); and Vol. XXX, No. 3
(2013) of this Newsletter.

The commission followed the appointing court’s directions
that section 55-1210 vested the subsurface owners with title to
Northern’s storage gas that was in place beneath their land at the
time of the condemnation. See N. Natural Gas Co. v. Approxi-
mately 9117 Acres, 2 F. Supp. 3d 1174 (D. Kan. 2014); see also
Vol. XXXI, No. 2 (2014) of this Newsletter.

Northern Natural Gas Co. v. L.D. Drilling, 862 F.3d 1221
(10th Cir. 2017), is a review of the district court’s ruling adopting
the compensation report of its appointed commission. The
reviewing court rejected the portion of the district court’s
judgment that compensated subsurface owners for Northern’s gas
in place beneath their land on the “date of taking” (March 30,
2012), or for any right to produce the gas from their land after the
“date of certification” (June 2, 2010). Id. at 1228–33. This is
consistent with the Kansas Supreme Court’s opinion in Union Gas
Systems, Inc. v. Carnahan, 774 P.2d 962 (Kan. 1989), superseded
by statute, as stated in Northern Natural Gas Co. v. ONEOK
Field Services Co., 296 P.3d 1106 (Kan. 2013), which the district
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court did not apply because it predated the enactment of section
55-1210. In Union the court noted that prior to certification of an
area for gas storage, the subsurface owner’s basic property right
is the exercise of its capture rights to extract migrating storage
gas. Id. at 968. Once the area is certified as a gas storage area, the
capture rights end and the gas storage condemnation statutes, as
interpreted in Union, do not require compensation for the
migrated storage gas.

The court affirmed the award for acreage acquired as storage
area buffer zone. L.D. Drilling, 862 F.3d at 1233–34. The court
also affirmed the district court’s refusal to award attorney fees,
finding the tendered statutory bases for fees did not apply. Id. at
1235–36.

N E V A D A  —  M I N I N G

T H O M A S  P .  E R W I N

—  R E P O R T E R  —

DISSOLVED MINERALS STATUTE ENACTED

On June 9, 2017, Nevada Governor Brian Sandoval signed
Assembly Bill No. 52 (AB 52), 2017 Nevada Laws ch. 507
(effective Jan. 1, 2018). AB 52 provides for exploration for dis-
solved mineral resources, which it defines as “dissolved or en-
trained minerals that may be obtained from the naturally occurring
liquid or brine in which they are found, including, without lim-
itation, lithium.” AB 52 § 3. The bill expressly excludes geother-
mal resources as defined in Nev. Rev. Stat. § 534A.010. AB 52
§ 3.

The bill authorizes a person to apply to the Administrator of
the Division of Minerals of the Commission on Mineral Resources
for a permit to drill a dissolved mineral resource exploration well.
Id. § 16(1). The application must include information about the
well, including the location, design, and expected depth of the
well, the materials of construction for the well, the status of the
land on which the well will be constructed, plans for monitoring
the well and for plugging and abandoning the well, and a plan for
managing any fluids generated as part of testing or sampling. Id.
§ 16(3). The well must be drilled by a person licensed to drill
wells pursuant to Nev. Rev. Stat. § 534.140. AB 52 § 16(4).

A permit will be effective for not more than two years,
subject to the permittee’s right to apply for a two-year extension.
Id. § 17(2). The exploration well and production of fluid from the
exploration well are not subject to the water rights appropriation
procedures in chapters 533 and 534 of the Nevada Revised
Statutes if the reasonable loss of water from the exploration well
is not more than five acre-feet during the testing and sampling of
water. Id. § 18(1). Any water pumped in excess of five acre-feet
within a dissolved mineral resource exploration project is subject
to the water right appropriation procedures of chapters 533 and
534. Id. § 18(2). The bill expressly states that it does not authorize
a person to produce dissolved mineral resources without a water
right. Id. § 16(5).

$10 FEE IMPOSED ON RECORDING OF MINING CLAIMS

On May 26, 2017, Governor Brian Sandoval signed Assem-
bly Bill No. 169 (AB 169), 2017 Nevada Laws ch. 162. AB 169
amended Nevada’s recording law to provide that a county
recorder must charge $10 for the recording of a notice or certifi-
cate of location of an unpatented mining claim or an amended
notice or certificate of location of an unpatented mining claim. Id.
§ 2.5 (amending Nev. Rev. Stat. § 247.310).

NEVADA USE TAX ON OUT-OF-STATE COAL UPHELD

AGAINST COMMERCE CLAUSE CHALLENGE

In Southern California Edison v. State Department of Taxa-
tion, 398 P.3d 896 (Nev. 2017), the Nevada Supreme Court held
that Southern California Edison was not entitled to a refund of use
tax paid to the State of Nevada on coal mined and purchased in
Arizona which was shipped to the utility’s coal-fired power plant
in Clark County, Nevada. Southern California Edison argued that
imposition of the use tax on minerals mined outside Nevada
unconstitutionally discriminated against interstate com-merce and
violated the dormant Commerce Clause of the U.S. Constitution
because proceeds of minerals mined in Nevada are exempt from
the use tax and are subject only to the net proceeds tax under Nev.
Rev. Stat. ch. 362. S. Cal. Edison, 398 P.3d at 898. The supreme
court found that Southern California Edison failed to demonstrate
the existence of a “substantially similar advantaged competitor,”
that is, a competitor that benefited from the discriminatory tax
scheme. Id. at 902.

The supreme court also rejected the utility’s request for a tax
credit based upon the transaction privilege tax it paid to Arizona.
Id. at 904. The utility argued that the privilege tax is a sales tax
creditable against the Nevada use tax. Id. at 902. The supreme
court held that the Arizona transaction privilege tax was not a
sales tax, but an excise tax on the privilege or right to engage in
business in Arizona. Id. at 903 (citing Indus. Uranium Co. v. State
Tax Comm’n, 387 P.2d 1013, 1014 (Ariz. 1963)).

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

“DRILLING OPERATIONS” MAY INCLUDE ACTIVITIES

PREPARATORY TO DRILLING

In Abell v. GADECO, LLC, 2017 ND 163, 897 N.W.2d 914,
the North Dakota Supreme Court cited approvingly a three-part
framework for determining whether drilling operations have
commenced within the meaning of an oil and gas lease. There, on
January 9, 2007, Laurie Abell entered into an oil and gas lease
with GADECO, LLC (GADECO) that provided for a five-year
primary term commencing January 9, 2007, and continuing as
long thereafter as oil and gas are produced and saved or “opera-
tions are conducted on the leased premises.” Id. ¶ 2. According to
the lease: “Operations as used herein means all operations for the
drilling of a well for oil or gas, including building of roads,
preparation of the drill site, moving in for drilling, drilling,
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deepening, plugging back, reworking or recompleting and also
secondary recovery operations benefitting the leased premises.”
Id. The lands were spaced for production of oil and gas in
February 2011, and GADECO began planning wells and holding
discussions with Abell about well site locations. Id. ¶ 3. Abell
gave GADECO permission to survey and stake a portion of the
property, and GADECO did so on December 5, 2011. Id. Abell
requested GADECO to move the site, and GADECO surveyed a
new location on December 15, 2011. Id. In addition, Abell and
GADECO began negotiating a surface use and damage agreement
in mid-November 2011, although terms were never reached, and
GADECO ultimately moved the location to another off-site
location. Id. ¶ 4. GADECO applied for a well permit on January
6, 2012, and one was granted on January 23, 2012. Id. Abell
leased the mineral interests to another lessee on January 25, 2012.
Id. After Abell gave notice of termination of the lease, she
brought an action seeking a determination that GADECO’s lease
terminated, and the district court granted Abell’s motion for
summary judgment finding that the GADECO lease terminated.
Id. ¶ 5.

After first noting that “[a] substantial body of caselaw has
developed” that tends to define the phrase “drilling operations” as
broadly as the parties did in the lease at issue, the North Dakota
Supreme Court found instructive a three-part framework as set
forth by the U.S. District Court for the District of North Dakota.
Id. ¶ 10. Under that court’s formulation, “[d]rilling operations
commence when (1) work is done preparatory to drilling, (2) the
driller has the capability to do the actual drilling, and (3) there is
a good faith intent to complete the well. It is not necessary that the
drill bit actually penetrate the ground.” Id. (quoting Anderson v.
Hess Corp., 733 F. Supp. 2d 1100, 1107 (D.N.D. 2010), aff’d,
649 F.3d 891 (8th Cir. 2011)). Moreover, because forfeitures of
oil and gas leases are not favored, the court noted that “one who
invokes the jurisdiction of equity must come with clean hands.”
Id. ¶ 13. In the end, “GADECO’s preparatory activities and the
broad definition of ‘operations’ in the parties’ lease, considered
together with GADECO’s allegation that Abell frustrated its
efforts to conduct operations within the primary term of the
lease,” created factual issues making the case inappropriate for
summary judgment disposition. Id. ¶ 15. Consequently, the
supreme court found the district court erred in granting summary
judgment and the matter was remanded for further proceedings.
Id. ¶ 21.

MARKETABLE RECORD TITLE ACT AND DOCTRINE OF

ADVERSE POSSESSION HAVE DIFFERING “POSSESSION”
REQUIREMENTS

In Black Stone Minerals Co. v. Brokaw, 2017 ND 110, 893
N.W.2d 498, the North Dakota Supreme Court drew a distinction
between the type of possession of a mineral estate required under
the doctrine of adverse possession and the possession required to
take advantage of North Dakota’s Marketable Record Title Act,
N.D. Cent. Code §§ 47-19.1-01 to -11. In the process, the court
also confirmed some general conveyancing principles for which
there was, previously, no express North Dakota authority. There,
by way of a 1945 tax deed, Lyman Brokaw acquired the full
surface and mineral estate in 160 acres of land. Black Stone, 2017
ND 110, ¶ 2. Presumably to clear any tax title defects, Lyman and
his wife, Martha, initiated a quiet title action and obtained a

default judgment decree that provided “the Plaintiffs, Lyman G.
Brokaw, also known as L. G. Brokaw, and Martha Brokaw, his
wife, are the owners in fee simple absolute of [the property].”
Id. (alteration in original). Thereafter, Lyman conveyed “an un-
divided full interest” in the mineral estate to North American
Royalties, Inc. (North American), which then conveyed an
undivided one-half interest in the minerals to Claud B. Hamill. Id.
¶ 3. North American subsequently conveyed other fractional
interests to various parties over the next 50 years, some of which
became vested in Missouri River Royalty Corp. and Bauer Family
LLP (collectively, North American Successors). Id. The North
American Successors brought an action against the successors to
the Brokaws (collectively, Brokaw) to quiet title to the mineral
estate, arguing that the 1945 judgment did not vest any interest in
Martha, or, alternatively, that the doctrine of adverse possession
and the Marketable Record Title Act supported their claims to
title. Id. ¶ 4. In contrast, Brokaw argued that the judgment vested
one-half of the mineral estate in Martha, which interest was never
conveyed by her and, ultimately, vested in her successors. Id.

First, the supreme court found that a judgment can vest title
to property and have the effect of a conveyance. Id. ¶ 6 (citing
N.D. R. Civ. P. 70(b); McKenzie Cnty. v. Hodel, 467 N.W.2d 701,
704–05 (N.D. 1991)). If the judgment is unambiguous, the court’s
analysis ends, and it “must accept the ‘literal meaning of the
language used.’” Id. ¶ 7 (quoting Sullivan v. Quist, 506 N.W.2d
394, 401 (N.D. 1993)). The North American Successors argued
that the judgment language was ambiguous, however, because it
did not “describe the relative ownership between Lyman and
Martha.” Id. ¶ 8. That is, they argued that (1) the judgment was
not clear as to the fractional share that each owned, (2) the court’s
reference to ownership “in fee simple absolute” simply meant that
Lyman and Martha Brokaw owned the property as against the rest
of the world, and (3) the court made no determination as to what
fractional share each owned. Id. Potentially, the North American
Successors argued, Martha was added as a co-plaintiff to deal
with any potential homestead claims she might have had, but
Lyman and Martha did not intend to vest her with an actual
interest. Id. The supreme court rejected these arguments, finding
that the 1945 judgment vested title in them as tenants in common
and that property owned by tenants in common is “presumed to be
equal.” Id. ¶ 9 (quoting 7 Richard R. Powell, Powell on Real
Property § 50.02[5] (Michael Allen Wolf ed., 2017)). Although
the court found that the presumption was rebuttable with “compe-
tent evidence,” the parties confirmed that there was no known
evidence to alter the presumption. Id. Consequently, Lyman only
owned an undivided one-half interest and could only convey an
undivided one-half interest to North American. Id. ¶ 10. Martha,
owner of the other one-half interest, did not convey her share. Id.

The court also addressed the claims of the North American
Successors that they adversely possessed the one-half interest
retained by Martha or succeeded to the interest by virtue of the
Marketable Record Title Act. In North Dakota, the adverse
possession doctrine has been codified at N.D. Cent. Code chs. 28-
01 and 47-06, and requires “possession that is ‘actual, visible,
continuous, notorious, distinct, hostile, and of such character’ that
‘unmistakably indicates’ the occupant asserted exclusive owner-
ship.” Id. ¶ 11 (quoting Moody v. Sundley, 2015 ND 204, ¶ 15,
868 N.W.2d 491). With respect to adverse possession of oil and
gas, the court previously found that merely executing oil and gas
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leases was not sufficient and that production of oil and gas is
required. Id. (citing Sickler v. Pope, 326 N.W.2d 86, 93 (N.D.
1982)). Thus, here, “[t]he undisputed facts show no one could
have adversely possessed the minerals under our Sickler standard
until 2013, when the first well was spudded.” Id. ¶ 12.

The court rejected the argument that the 2013 legislative
amendments to the Marketable Record Title Act had the effect of
redefining “possession” under adverse possession law. Those
2013 amendments to N.D. Cent. Code § 47-19.1-07 added a
provision stating that “[t]he holder of an interest in severed
minerals is deemed in possession of the minerals if that person has
used the minerals as defined in section 38-18.1-03 [of North
Dakota’s dormant mineral statutes] . . . .” Black Stone, 2017 ND
110, ¶ 13 (emphasis added). See Vol. XXX, No. 3 (2013) of this
Newsletter for a discussion of the Marketable Record Title Act
and the 2013 amendments. However, the court noted that section
47-19.1-07 expressly provides that those statutory rules are
limited to the Marketable Record Title Act and, thus, do not apply
to adverse possession principles. Black Stone, 2017 ND 110, ¶ 13.
Consequently, even though an individual can “possess” oil and
gas without actual production for purposes of the Marketable
Record Title Act, “possession” of oil and gas for purposes of
adverse possession law still requires actual production of oil and
gas. Moreover, although the legislature expanded the definition of
possession under the Marketable Record Title Act, the North
American Successors were not able to take advantage of that
expanded definition, because neither of them recorded an affidavit
of possession as required by the Marketable Record Title Act.
Id. ¶ 14.

COURT ARTICULATES DIFFERENT TYPES OF

NONPARTICIPATING FRACTIONAL ROYALTY INTERESTS

Interpreting a royalty deed in its entirety, the North Dakota
Supreme Court found that the deed created “fraction of,” as
opposed to “fractional,” royalty interests. Ogren v. Sandaker,
2017 ND 105, ¶ 16, 893 N.W.2d 750. In doing so, the court
confirmed the distinction between the different types of nonpartic-
ipating royalty interests, as reflected in the applicable North
Dakota Mineral Title Standard on the subject. See N.D. Mineral
Title Standard 6-01 (State Bar Ass’n of N.D. 1998). In 1958 Mike
and Lorene Albert conveyed a 1/8 royalty interest to each of
Mike’s seven siblings, while Mike and Lorene retained the
mineral interest and a 1/8 royalty interest. Ogren, 2017 ND 105,
¶ 2. The 1958 deed provided:

[The grantors] . . . do hereby sell, assign, transfer,
convey and set over unto the said assignees, all of their
right, title and interest in and to the Seven-eighths (f
SHARE) royalty, of all of the oil and of all the gas
produced and saved from the hereinafter described
lands.

Id. The deed also contained intent language, as follows:

IT IS THE INTENT OF THE ASSIGNORS to assign to
each of the seven assignees an equal, but undivided, one-
seventh division of the seven-eighths share of royalty
being assigned herewith so that each assignee receives
an undivided one-eighth share of the total royalty.

Id. Moreover, the deed stated that “assignors do hereby assign
said royalty under the lease now covering said lands as well as any

lease, or leases, that may be hereafter made covering said pre-
mises.” Id. At issue was whether the deed created a “fractional”
or “fraction of” royalty interest, an issue brought to light when
differing title opinions were rendered as to the effect of the deed.
Id. ¶ 4.

The court first undertook an examination of the different
types of royalty interests that may be conveyed or reserved. Id.
¶ 10. A fractional royalty interest, sometimes referred to as a fixed
royalty, is a fixed fraction of total production. Id. It results in a
fraction or fixed percentage of gross production, and the “owner
is entitled to a share of gross production that will not fluctuate
according to the amount of royalty provided for in a future lease.”
Id. ¶ 11. In contrast, a fraction of royalty, sometimes referred to
as a floating royalty, is a fraction of the total royalty interest and
results in a share of production “in the amount of the fraction
times the royalty reserved in the lease.” Id. ¶ 12 (quoting 2 Patrick
H. Martin & Bruce M. Kramer, Williams and Meyers, Oil & Gas
Law § 327.2 (2016)). The court quoted, approvingly, from the
Supreme Court of Texas:

A fractional royalty interest conveys a fixed share of
production and remains constant regardless of the
amount of royalty contained in a subsequently negotiated
oil and gas lease. In comparison, a fraction of royalty
interest (as a percentage of production) varies in accor-
dance with the size of the landowner’s royalty in a
mineral lease and is calculated by multiplying the
fraction in the royalty reservation by the royalty pro-
vided in the lease.

Id. ¶ 10 (quoting Hysaw v. Dawkins, 483 S.W.3d 1, 9 (Tex.
2016)). The North Dakota Supreme Court also set forth a handful
of common examples of conveyancing language creating each
type of interest. Id. ¶¶ 11–12.

In reviewing the deed at issue, the court found that, although
the initial granting language might indicate that the parties
intended to create a fractional 7/8 royalty interest in the grantees,
“ending the analysis at the conveying language would be contrary
to this Court’s jurisprudence requiring that the instrument be
examined as a whole.” Id. ¶ 16. The intent language, while not
contradicting the granting language, explains that each assignee
was to receive an undivided 1/8 share of the total royalty, not the
total production. Id. Further, the interest was conveyed subject to
future leases. Id. As a result, the 1958 deed created a fraction of,
or floating, royalty interest. Id.

TITLE CHAIN CANNOT CREATE LATENT AMBIGUITY IN

MINERAL DEED

In Goodall v. Monson, 2017 ND 92, 893 N.W.2d 774, the
North Dakota Supreme Court found that the district court erred in
finding that the chain of title created a latent ambiguity thereby
justifying the use of extrinsic evidence in interpreting the deed. Id.
¶ 12. Nevertheless, the district court properly reformed the deed
to express the parties’ true intent. Id. At one time George and
Dorothy Hoffman owned all of the mineral estate in four separate
tracts of land totaling 876.26 gross acres. Id. ¶ 3. As a result of
diverse mineral conveyances over the preceding decade, the
Hoffmans were left owning 508.26 net mineral acres prior to the
mineral deed at issue. Id. In particular, the Hoffmans owned
154.06 mineral acres in a 308.06-gross-acre tract, 150 mineral
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acres in a 180-gross-acre tract, 124.20 mineral acres in a 308.20-
gross-acre tract, and 80 mineral acres in an 80-acre tract. Id.
Approximately two weeks prior to executing the deed at issue, the
parties signed a “Contract and Receipt” that stated that “the
Goodalls were purchasing all of the Hoffmans’ 508.26 mineral
acres . . . .” Id. ¶ 17. However, that Contract and Receipt was not
recorded with the mineral deed whereby the Hoffmans conveyed
to the Goodalls an undivided 508.26/876.26 interest in the oil and
gas in the four tracts of land (Goodall Deed). Id. ¶ 2. Thus, the
parties simply took the total net mineral acres owned (which
became the numerator in the fractional interest) divided by the
total gross acres covered by the deed (which became the denomi-
nator in the fractional interest), and, if the intent was to convey all
of the Hoffmans’ mineral interests, the resulting fraction caused
an underconveyance as to two of the tracts and an overconveyance
as to the other two tracts of land.

At trial, the successors to the Goodalls offered the prior
mineral deeds, together with the Contract and Receipt, as evi-
dence of the ambiguity and the parties’ true intention. Id. ¶ 6. The
Monsons, being the successors to the Hoffmans, argued that the
Goodall Deed unambiguously conveyed an undivided
508.26/876.26 mineral interest to the Goodalls, and the Hoffmans
retained any remaining mineral interests not effectively conveyed.
Id. ¶ 7. The Goodall successors argued, and the district court
agreed, that “[t]he Goodall Deed while being unambiguous on its
face is latently ambiguous when it is read with the entire title
chain, and extrinsic evidence is allowed to explain the parties’
intent.” Id. ¶ 11 (alteration in original).

On appeal, the North Dakota Supreme Court first explained
that “[w]hile extrinsic evidence is generally not allowed when the
language of a deed is unambiguous, . . . a latent ambiguity ‘may,
in limited circumstances, be explained by extrinsic evidence.’” Id.
¶ 9 (quoting Gawryluk v. Poynter, 2002 ND 205, ¶ 10, 654
N.W.2d 400). “A latent ambiguity is an uncertainty which does
not appear on the face of the deed, but which is shown to exist for
the first time by matter outside the writing when an attempt is
made to apply the language to the ground.” Id. (quoting 26A C.J.S
Deeds § 264 (2011)). Common examples include situations where
there is more than one person or thing of the same name or
description used in the deed, and it is not clear which is intended.
Id. However, the court noted that it had previously held that an
overconveyance in a mineral deed does not create a latent
ambiguity. Id. ¶ 10 (citing Gawryluk, 2002 ND 205, ¶ 11).
Similarly, here, “no ambiguity [was] created by applying the
undivided 508.26/876.26 fractional mineral interest to the ground,
regardless of whether it creates an overconveyance.” Id. ¶ 12.
Accordingly, the court concluded the district court erred in
finding a latent ambiguity in the deed. Id.

Nevertheless, the supreme court found that “the district court
did not err in admitting extrinsic evidence to support the
Goodalls’ argument that a mutual mistake had been made,”
thereby justifying a reformation of the deed. Id. ¶ 19. The court
explained that, because the deed did not truly express the inten-
tions of the parties, there was a statutory basis for reforming the
deed based on a mutual mistake of the parties. Id. ¶ 15 (citing
N.D. Cent. Code § 32-04-17). Here, there was clear and convinc-
ing evidence the Hoffmans intended to transfer 508.26 mineral
acres, rather than the fractional interest shown on the deed, and

the district court did not err in admitting extrinsic evidence to
support the Goodalls’ argument that a mutual mistake had been
made. Id. ¶¶ 18–19.

O H I O  —  M I N I N G  /
O I L  &  G A S

J .  R I C H A R D  E M E N S

S E A N  J A C O B S
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SEVENTH DISTRICT COURT OF APPEALS PROVIDES

ADDITIONAL CLARITY ON WHO IS A “HOLDER” UNDER THE

OHIO DORMANT MINERAL ACT

On September 15, 2016, the Supreme Court of Ohio released
14 decisions on the heavily litigated Dormant Mineral Act
(DMA), Ohio Rev. Code Ann. § 5301.56, including the lead
decision Corban v. Chesapeake Exploration, L.L.C., 2016-Ohio-
5796, 76 N.E.3d 1089. See Vol. XXXIV, No. 2 (2017) of this
Newsletter. Since Corban, many of the oil and gas decisions in
Ohio have simply involved Ohio appellate courts applying the
holding in Corban. However, in Warner v. Palmer, 2017-Ohio-
1080 (7th Dist.), the Court of Appeals for the Seventh District of
Ohio further developed the DMA by providing additional clarity
on who is a “holder” of a mineral interest under the DMA.

Warner involved three couples (collectively, Reservers) who
in 1924 reserved one-half of all oil and gas underlying a parcel of
land in Belmont County, Ohio when conveying the surface. Id.
¶ 3. Between 1981 and 2006, many of the Reservers, or their
descendants or heirs, passed away without their estate inventories
mentioning the oil and gas mineral reservation. Id. ¶ 4. The
surface owners of the property, Fred A. Warner and Jennifer K.
Warner, as co-trustees of the Warner Family Trust, attempted to
utilize the 2006 version of the DMA by serving certified mail on
“[t]hose for whom [they] had addresses” and by publishing notice
of their intent to declare the oil and gas minerals abandoned. Id.
¶ 5 (first alteration in original). In 2013, the surface owners filed
a complaint to quiet title in the Common Pleas Court of Belmont
County alleging that there were no holders who could file a claim
to preserve under the 2006 version of the DMA because all of the
Reservers were deceased and “the lack of a recorded title transac-
tion meant there were no holders who could file a claim to
preserve . . . .” Id. (emphasis added).

The DMA, which was initially enacted on March 22, 1989,
and significantly amended on June 30, 2006, to include additional
notice and filing requirements, provides that a mineral interest
held by a severed mineral owner (that is not a public entity or
owner of an interest in coal) “shall be deemed abandoned and
vested in the owner of the surface” if none of the six enumerated
“savings events” occurred within the preceding 20-year period.
Ohio Rev. Code Ann. § 5301.56(B). One of these six enumerated
“savings events” occurs when “[a] claim to preserve the mineral
interest has been filed,” id. § 5301.56(B)(3)(e), and recorded by
a “holder” of the mineral interest, id. § 5301.56(C)(1). “Holder”
is defined in the DMA as “the record holder of a mineral interest,
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and any person who derives the person’s rights from, or has a
common source with, the record holder and whose claim does not
indicate, expressly or by clear implication, that it is adverse to the
interest of the record holder.” Id. § 5301.56(A)(1).

The Seventh District of Ohio held that the DMA does not
require a “holder” to be a “living holder” as the surface owners
alleged and the trial court held. See Warner, 2017-Ohio-1080,
¶ 25. Under the broad definition of a “holder” in the DMA, “an
heir can be a holder as his rights can ‘succeed to the rights of’ the
record holder.” Id. (quoting Tribett v. Shepherd, 2014-Ohio-4320,
¶ 69, 20 N.E.3d 365, rev’d, 2016-Ohio-5821 (mem.)). Therefore,
the court found that the Reservers’ descendants and heirs could
rightfully file and record a claim to preserve their inheritance in
the severed oil and gas mineral interest and reversed the decision
from the Common Pleas Court of Belmont County. Id. ¶ 28.

This decision is important for Ohio practitioners because in
many cases involving old severed mineral interests, the mineral
interests have not been included in probate estates and the current
owners do not have record title. In this case the Seventh District
of Ohio clarifies that descendants or heirs who do not have record
ownership but would have been record owners had the minerals
been included in the reserving parties’ probate estates can file
claims to preserve the severed mineral interest.

The Warner decision is also important because the Seventh
District of Ohio also appeared to imply, through dicta, that oil and
gas mineral interests may be deemed “extinguished” through use
of Ohio’s Marketable Title Act (MTA), see Ohio Rev. Code Ann.
§ 5301.50. Following the enactment of the DMA in 1989 there
has been a question regarding whether the MTA can still be used
to extinguish oil and gas mineral interests, a question that has
become much more important following the decision in Corban.
However, while the trial court in Warner attempted to use the
MTA in its ruling, the Seventh District of Ohio found that “[t]he
trial court’s statements [relating to the MTA] . . . were inextrica-
bly enmeshed with its holding on the 1989 [DMA],” Warner,
2017-Ohio-1080, ¶ 37, and “the question did not appear to be
clearly answered by the trial court’s decision,” id. ¶ 39. Thus,
another avenue may exist in Ohio law to allow for the abandon-
ment or extinguishment of historical oil and gas mineral reserva-
tions, allowing for simpler titles and increased development.

SEVENTH DISTRICT COURT OF APPEALS FINDS THAT

RESERVED OIL AND GAS ROYALTY INTERESTS MAY BE

EXTINGUISHED UNDER THE OHIO MARKETABLE TITLE ACT

In Blackstone v. Moore, 2017-Ohio-5704 (7th Dist.), the
Court of Appeals for the Seventh District of Ohio reversed a
decision from the Common Pleas Court of Monroe County
holding that a reserved oil and gas royalty interest is extinguish-
able under Ohio’s Marketable Title Act (MTA), see Ohio Rev.
Code Ann. § 5301.50. On April 3, 1915, Nick and Flora Kuhn
reserved a one-half oil and gas royalty interest underlying 60 acres
in Monroe County, Ohio. Blackstone, 2017-Ohio-5704, ¶ 2. On
March 26, 1918, the Kuhns entered into an oil and gas lease with
Ohio Fuel Supply Co. that was not recorded until October 30,
1930. Id. The surface rights were conveyed multiple times before
being conveyed to the current surface owner, David Blackstone,
whose deed was recorded on July 30, 1969. Id. ¶¶ 2–3.

On May 9, 2012, David and Nicolyn Blackstone recorded an
affidavit of intent to declare the oil and gas royalty interest
abandoned. Id. ¶ 4. Subsequently, the Blackstones filed a com-
plaint to quiet title claiming the oil and gas royalty interest was
abandoned under the Dormant Mineral Act (DMA), Ohio Rev.
Code Ann. § 5301.56. Blackstone, 2017-Ohio-5704, ¶ 4. After the
Kuhns’ heirs recorded a claim to preserve their royalty interest on
July 6, 2012, the Blackstones filed a motion to amend their
complaint, claiming the Kuhns’ royalty interest had already been
extinguished under the MTA. Id. ¶ 6. On January 22, 2014, the
trial court agreed, finding that the Kuhns’ oil and gas royalty
interest was extinguished, and granted the Blackstones’ motion for
summary judgment. Id. ¶ 7.

The Seventh District of Ohio set forth that “[t]he purpose of
the MTA is ‘to extinguish interests and claims in land that existed
prior to the root of title with the legislative purpose of simplifying
and facilitating land title transactions by allowing persons to rely
on a record chain of title.’” Id. ¶ 30 (quoting Corban v. Chesa-
peake Exploration, L.L.C., 2016-Ohio-5796, ¶ 17, 76 N.E.3d
1089) (internal quotation marks omitted). The surface deed to the
Blackstones recorded on July 30, 1969, stated: “Excepting the
one-half interest in oil and gas royalty previously excepted by
Nick Kuhn, their heirs and assigns in the above described sixty
acres.” Id. ¶ 33. The Blackstones claimed this reference was too
general for MTA purposes because it failed to specify a volume
and page of the reserving deed. Id. However, when determining
whether a reference is specific enough, courts will review a
number of factors, including “(1) the type of mineral right created,
(2) the nature of the encumbrance (an estate, profit, lease, or
easement), (3) the original owner of the interest, and (4) whether
it referenced the instrument creating the interest.” Id. ¶ 38. Here,
because the Blackstones’ deed contained all of the factors, it was
specific enough to prevent extinguishment of the oil and gas
royalty interest under the MTA. Id. ¶ 39.

The Blackstone decision is important for Ohio practitioners
representing surface owners whose land is subject to an oil and
gas royalty reservation. This is one of a number of recent deci-
sions clarifying that in addition to the DMA, reserved oil and gas
royalty interests can be extinguished under the MTA. In addition,
unlike the DMA, under the MTA a surface owner can extinguish
oil and gas royalty interests without giving the holders of the
interest notice and a chance to save their interest. However, the
holding in Blackstone does not clarify whether reserved oil and
gas mineral interests may be extinguished under the MTA.

OHIO DEPARTMENT OF NATURAL RESOURCES, DIVISION OF

OIL AND GAS RESOURCES MANAGEMENT UPDATES UNITIZA-
TION APPLICATION PROCEDURAL GUIDELINES

With the enactment of Ohio’s oil and gas conservation
statutes in 1965, Ohio adopted both a mandatory pooling statute,
see Ohio Rev. Code Ann. § 1509.27, and a statute for unit
operation of a pool or part thereof, which is commonly known as
the “forced unitization statute,” see id. § 1509.28. The forced
unitization statute is the statute typically used when oil and gas
operators drilling horizontal wells in the Utica/Point Pleasant
Shale cannot form a unit based on voluntary agreement. Under
section 1509.28, if the owners overlying a pool and the operator
cannot come to voluntary terms for unitization of the pool, and if
at least 65% of the land overlying the pool is leased and con-
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trolled by the operator, then the operator can apply for an order
for forced unit operations.

The Ohio Department of Natural Resources, Division of Oil
and Gas Resources Management (Division) adopted unitization
application guidelines on September 13, 2013, designed to assist
with the application process of determining the need to operate a
designated area as a unit under section 1509.28. On May 3, 2017,
the guidelines were significantly revised. See Div. of Oil & Gas
Res. Mgmt., Ohio Dep’t of Natural Res., “Unitization Application
Procedural Guideline” (rev. ed. May 3, 2017). On August 4, 2017,
the Division further revised the guidelines. See Div. of Oil & Gas
Res. Mgmt., Ohio Dep’t of Natural Res., “Unitization Application
Procedural Guideline” (rev. ed. Aug. 4, 2017). Below we discuss
some of the notable May 2017 and August 2017 revisions to the
unitization guidelines:

• Processed on Rolling Basis: The May 2017 revisions
provide that forced unitization applications will now be
processed by the Division on a rolling basis. Prior to the
revisions, the unitization guidelines required that appli-
cations be submitted at least 120 days prior to the
scheduled hearing date.

• Application Requirements: Following the May 2017
revisions, the unitization guidelines now provide that
forced unitization applications submitted to the Division
must include: (1) an identification of the amount of
acreage included in the unit and an explanation of how
the acreage was determined (i.e., by auditor’s records,
surveys, GIS, or other specified method); (2) the esti-
mated value of the recovery, including the net present
value of oil and gas for each well proposed to be drilled
in the unit area; (3) the estimated cost to drill and
operate each well in the proposed unit, including an
explanation of what costs are included in the estimate;
and (4) an affidavit attesting to a valid joint venture or
other agreement for the unit that discloses all joint
venture partners. The August 2017 revisions added a
requirement that an affidavit be submitted attesting that
the applicant acted with due diligence to identify all
mineral interest owners and their current addresses
within the proposed unit. The exhibits that were required
to be submitted to the Division with forced unitization
applications following the May 2017 revisions included:
(1) as Exhibit A-1, a list of the names of the mineral
owners, their current addresses, the affected parcel
numbers, and respective acreages of the tracts, and (2) as
Exhibit A-6, a list identifying all parcels subject to
disputes under the Dormant Mineral Act (DMA), Ohio
Rev. Code Ann. § 5301.56. The August 2017 revisions
changed the Exhibit A-6 requirement included in the
May 2017 revisions from a list identifying parcels
subject to DMA disputes to a list identifying parcels
subject to pending ownership litigation.

• Hearing Notification: Prior to the May 2017 revisions,
the unitization guidelines only provided for notice in
daily publications. Following the revisions, the guide-
lines now provide that notice may be published in a
weekly newspaper as long as the other requirements are
met and the notice is published for at least four consecu-

tive weeks at least two weeks prior to the scheduled
hearing notice.

• Hearing Procedures: Following the May 2017 revisions,
applicants are now required to provide the Division with
three copies of an affidavit attesting to the fact that the
applicant holds a valid lease agreement for all of the
acreage claimed to be under lease and to the fact that the
applicant has the right to drill and produce from the
unitized formation.

While all of the above-mentioned revisions are important, it
is extremely significant that the Division will now be processing
applications on a rolling basis. There have been many complaints
by oil and gas companies about the time it takes to complete the
statutory procedure under section 1509.28, and processing
applications on a rolling basis should help address this concern.
However, it also will likely provide unleased landowners whose
land is included in a forced unitization application much less time
to submit comments to the Division and prepare for the hearing.
Previously, such landowners had at least 120 days, but after the
May 2017 revisions these landowners may often have only 45
days or less.

The May 2017 revision relating to Exhibit A-6, requiring a
list identifying all parcels subject to disputes under the DMA, and
the subsequent August 2017 revision to this May 2017 revision,
as well as the affidavit requirement set forth in the August 2017
revisions, are also important. Due to the Ohio Supreme Court’s
surprising decision in Corban v. Chesapeake Exploration, L.L.C.,
2016-Ohio-5796, 76 N.E.3d 1089, holding that oil and gas
mineral interests were not automatically abandoned under the
1989 version of the DMA, oil and gas companies that seek to drill
on or under parcels that have been subject to a mineral severance
now typically try to track down all of the heirs and legatees of the
party who severed the minerals and trace the chain of title. This
is often extremely difficult, especially with mineral severances
occurring decades or even more than a century ago, because
severed mineral interests were rarely transferred of record in
Ohio. The May 2017 revisions required a list identifying parcels
subject to these DMA disputes. The August 2017 revisions curtail
this revision limiting the requirement to parcels subject to pending
ownership litigation. However, the August 2017 revisions also
now require an affidavit attesting that the applicant acted with due
diligence to try and identify all mineral interest owners and their
current addresses. With this revision the Division is now requiring
companies to at least make a good-faith effort to locate all
potential unleased oil and gas mineral interest owners to allow
them an opportunity to be heard at the hearing. However, this
language can also be read to imply that if an applicant does act
with due diligence it may not need to locate all mineral interest
owners whose interests will be affected by forced unitization.
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O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

ATTORNEY FEE AND INCENTIVE FEE IN ROYALTY CLASS

ACTION REVERSED ON APPEAL

Chieftain Royalty Co. v. Enervest Energy Institutional Fund
XIII-A, L.P., 861 F.3d 1182 (10th Cir. 2017), rev’g sub nom.
Chieftain Royalty Co. v. SM Energy Co., No. 5:11-cv-00177,
2015 WL 9451069 (W.D. Okla. Dec. 23, 2015), involved a class
action for the alleged underpayment of royalties from gas wells
located in Oklahoma. The parties previously reached a settlement
agreement “for a cash payment of $52 million, to be distributed
pro rata to the class members after payment of expenses and fees.”
Id. at 1185. “Class counsel moved for attorney fees in the amount
of 40% of the settlement fund, plus interest; and the lead plaintiff,
Chieftain Royalty Company [(Chieftain)], requested an incentive
award of 1% of the fund.” Id. After a hearing on the settlement,
the court awarded class counsel attorney fees of 33a% of the
fund and an incentive award to Chieftain of ½% of the fund. Id.
Two class members objected to the award and appealed.

The U.S. Court of Appeals for the Tenth Circuit noted that
the two primary methods for determining attorney-fee awards in
common-fund class actions are (1) the percentage-of-the-fund
method and (2) the lodestar approach. Id. at 1185–86. In the
latter, “[t]he court first determines the lodestar by multiplying the
number of hours reasonably spent on the litigation by a reasonable
hourly rate.” Id. at 1186. The Tenth Circuit noted that it has
approved both methods for use in common-fund cases, although
preferring the percentage-of-the-fund approach. Id. The district
court chose the percentage-of-the-fund approach, claiming it to be
the preferred method in a common-fund case. Id. The objectors
claimed that the lodestar approach should govern and the fee in
this case was excessive under a lodestar analysis. Id. The district
court noted that in percentage-of-the-fund cases, the percentage
was governed by the so-called Johnson factors, which involve an
examination of the skill, perseverance, and diligence of class
counsel, complexity of the factual and legal issues, active prose-
cution over a period of years, the risk that without the settlement
the class members may recover little or nothing, and the devotion
of substantial time and resources to achieve a settlement. Id. at
1186–87; see Johnson v. Ga. Hwy. Express, Inc., 488 F.2d 714
(5th Cir. 1974). The district court found the Johnson factors to be
met and, further, that the award took into consideration the market
rate for class counsel’s legal services. Chieftain, 861 F.3d at
1186–87.

On review of the attorney-fees award on an abuse of discre-
tion basis, the Tenth Circuit first determined that because this was
a diversity case, Erie requires the application of Oklahoma law
governing the award of attorney fees in common-fund cases. Id.
at 1187; see Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938). The
court concluded that the award of the fees was a matter of
substantive law and not of procedural law. Chieftain, 861 F.3d at
1188. Having determined that Oklahoma law governed the award
of attorney fees, the court next concluded that Oklahoma law also
governed the calculation of the amount of the fees. Id. at 1190.

The court found controlling precedent in State ex rel. Burk v. City
of Oklahoma City, 598 P.2d 659 (Okla. 1979), a common-fund
case. The court read Burk as mandating that in such cases,
attorneys must “present ‘detailed time records showing the work
performed and offer evidence as to the reasonable value for the
services performed.’” Chieftain, 861 F.3d at 1190 (quoting Burk,
598 P.2d at 663). This required the district court to determine
a lodestar. The Tenth Circuit acknowledged that other factors
could then be considered to provide an incentive fee or bonus as
enhancement to the lodestar fee upon application of various
factors that were essentially the same as the Johnson factors but
were now codified in Okla. Stat. tit. 12, § 2023(G)(4)(e). Chief-
tain, 861 F.3d at 1191.

The court then observed that “[t]he district court did not
use the lodestar method” and that class counsel had “failed to
provide the information necessary to apply that method.” Id.
Speaking of the Oklahoma Supreme Court’s mandate in Burk to
present “detailed time records” and “evidence as to the reasonable
value for the services performed,” the court observed that “[c]lass
counsel did not come close to performing this task,” also noting
that the district court rejected the lodestar approach because there
was not enough information in the case to determine the lodestar.
Id. The Tenth Circuit considered that “class counsel claimed to
have spent ‘much more’ than 10,000 hours on the case,” but the
firm acknowledged that it did not keep detailed time records. Id.
In conclusion, the court ruled that it must set aside the attorney-
fee award and that “[t]he district court will have to decide in
the first instance whether any award can be made in light of
the absence of contemporaneous time records.” Id. The court
commented that “[i]t is unfortunate that class counsel did not do
the necessary homework on Oklahoma law.” Id.

As for the incentive award, the Tenth Circuit first rejected the
objector’s appeal argument that “incentive awards are unlawful
per se in common-fund cases” because the argument was not
raised below. Id. at 1194. Thus, it would only consider the
propriety of the award. Before the district court, Chieftain raised
two potential grounds for receiving an incentive: (1) as an
inducement for Chieftain and its principal, Robert Abernathy, to
act as the named plaintiff despite the risk or burden incurred; and
(2) as compensation for services rendered by Abernathy. Id. The
Tenth Circuit, however, noted that “[t]he district court . . . did not
justify the incentive award on the basis of any risk or burden
incurred . . . or on the need for an incentive . . . ,” and made no
findings on the subject, and thus, refused to affirm on this ground.
Id. at 1194–95. As for Chieftain’s second argument that the award
would fairly compensate Abernathy for his services, the court said
first that Erie requires the application of Oklahoma law, which it
found not addressed by the Oklahoma Supreme Court. Id. at 1195.
The court noted that “courts regularly give incentive awards to
compensate named plaintiffs for the work they performed—their
time and effort invested in the case.” Id. The court further stated
that “[t]he award should be proportional to the contribution of the
plaintiff,” id. at 1196, and then purported to “examine whether the
award to Chieftain can be justified as payment at a reasonable rate
for reasonable time expended on services rendered that were
helpful to the litigation and did not duplicate what could be
performed less expensively by counsel,” id. The court said the
question of what rate and efforts were reasonable “must be
supported by sufficient evidence in the record.” Id. Here, the
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transcript indicated that counsel only “spoke broadly about the
tasks” performed by Abernathy and “did not provide detailed
contemporaneous records but offered only approximations and
generalities.” Id at 1197. Therefore, the Tenth Circuit reversed the
incentive award for an abuse of discretion and remanded for
further fact finding. Id. On August 16, 2017, Chieftain filed a
petition for rehearing and rehearing en banc in the Tenth Circuit.

FRAUD AND UNJUST ENRICHMENT CLAIMS DISMISSED FOR

FAILURE TO PLEAD REQUIRED ELEMENTS TO ESTABLISH

CLAIM

In McKnight v. Marathon Oil Co., No. 5:17-cv-00264, 2017
WL 1628981 (W.D. Okla. May 1, 2017), the plaintiffs owned
interests in oil and gas produced from an Oklahoma well operated
by Marathon Oil Company (Marathon) under leases with the
plaintiffs. The plaintiffs alleged their leases obligated Marathon
to transform raw and unprocessed gas into a marketable product,
and to do so free of costs to the plaintiffs. After the plaintiffs
“learned that Marathon was allegedly passing this cost onto them,
they sued in state court for (1) breach of contract, (2) accounting,
(3) fraud, (4) unjust enrichment, and (5) breach of Oklahoma’s
Production Revenue Standards Act.” Id. at *1; see Okla. Stat.
tit. 52, §§ 570.1–.15. Marathon removed under diversity jurisdic-
tion, and thereafter moved to dismiss the plaintiffs’ claims for
fraud and unjust enrichment. McKnight, 2017 WL 1628981, at *1.

In granting the defendant’s motion, the court first noted that
the basis for the plaintiffs’ fraud claim was that “Marathon failed
to disclose to Plaintiffs that it was deducting costs from Plaintiffs’
royalty payments. By including less than complete information
on Plaintiffs’ ‘pay stubs,’ Marathon allegedly misled Plaintiffs
into not realizing that they, rather than Marathon, were paying
for the transformation of raw, unprocessed natural gas into a
marketable product.” Id. However, the court noted that the
plaintiffs “fail[ed] to allege that they detrimentally relied on any
representation of Marathon.” Id. “[F]ailure to plead detrimental
reliance—an ‘indispensable element’ of a fraud claim—warranted
dismissal.” Id. The court further held that the plaintiffs’ fraud
claim was deficient for “failure to allege specific damages caused
specifically by Marathon’s fraud rather than by its breach of
contract.” Id. at *2. By simply alleging that the plaintiffs had
“sustained actual damages in an amount to be determined at trial,”
and that the “failure to disclose the deductions was ‘willful,
intentional, and designed to benefit Marathon,’” id., the plaintiffs
had “violate[d] the general rule that ‘a claim for fraud must
be distinct from a claim for breach of contract,’” id. (quoting
Edwards v. Farmers Ins. Co., No. 4:08-cv-00730, 2009 WL
4506218, at *5 (N.D. Okla. Nov. 24, 2009)). Because the plain-
tiffs’ allegation for fraud concerned the identical conduct com-
plained of in the plaintiffs’ contract claim, it would not suffice
under Oklahoma law. Id. If a plaintiff sues on a breach of contract
theory, a claim alleging fraud will not stand “unless the tortious
act is sufficiently independent of the breach of contract [claim].”
Id. (quoting McGregor v. Nat’l Steak Processors, Inc., No. 4:11-
cv-00570, 2012 WL 314059, at *3 (N.D. Okla. Feb. 1, 2012)).
Finally, the plaintiffs’ unjust enrichment claim failed because the
plaintiffs had an adequate remedy at law, i.e., their breach of
contract claim. Id. The district court granted the defendant’s
partial motion to dismiss. Id.

PLAINTIFFS’ TRESPASS CLAIM FOR ALLEGED DAMAGE TO

WELLS BY OPERATOR’S FRACKING OF ITS NEARBY WELLS

FOUND TO BE TIME-BARRED

In Max Oil Co. v. Range Production Co., 681 F. App’x 710
(10th Cir. 2017), the plaintiffs sued Range Production Company
LLC and Range Resources-Midcontinent LLC (collectively,
Range) alleging Range’s fracture treatment of two recently drilled
wells permanently damaged the plaintiffs’ producing oil and gas
wells. The plaintiffs owned three producing wells, the Hawkins
1A-32, the Heidi-Hawkins 2, and the Hawkins #1, producing from
the Red Fork and Oswego formations. Id. at 711. In August 2011,
the plaintiffs entered into an agreement with Range whereby a
cast iron plug was installed in the Hawkins wells to isolate the
producing formations from the lower Mississippian formation. Id.
at 712. Subsequently, “on December 10, 2013, Range completed
the Tower 32-4S well with a hydraulic fracturing treatment.” Id.
On that date, the plaintiffs “discovered the Heidi-Hawkins 2
well began ‘producing a great deal of water which restricted [its]
flow of oil and gas.’” Id. (alteration in original). Thereafter, “[o]n
March 6, 2014, Range completed the Tower 32-5S well, also
with a hydraulic fracturing treatment.” Id. On the same day, the
plaintiffs “discovered that the Hawkins 1A-32 and Hawkins #1
wells ‘began producing a great deal of water which restricted the
flow of oil and gas [from them].’” Id. (alteration in original). The
plaintiffs subsequently “determined that the fracture treatment
completions of the Tower Wells encroached into the formations
being produced in the Hawkins Wells.” Id.

The plaintiffs “attempted to informally settle their damages
with Range.” Id. When those attempts failed, the plaintiffs
retained an attorney and wrote Range on September 8, 2015,
accusing it of damaging the Hawkins wells. Id. at 712–13. “In
response, Range claimed the damage . . . resulted from a failure
of the plug (used to isolate the Wells from the Mississippian
Formation) or of the cement encasing the well bore.” Id. at 713.
On December 15, 2015, the plaintiffs “tested and verified the
integrity of both the plug and cement.” Id. Then, on April 25,
2016, the plaintiffs sued Range in Oklahoma state district court
alleging negligence, trespass, nuisance, and conversion. Range
removed the suit to federal court and then filed a motion to
dismiss, claiming that the claims were time-barred under a two-
year statute of limitations. Id.; see Okla. Stat. tit. 12, § 95(3).

The federal district court dismissed the petition with preju-
dice as time-barred. The plaintiffs appealed the dismissal of the
trespass and nuisance claims and the U.S. Court of Appeals for
the Tenth Circuit affirmed the district court’s decision.

The plaintiffs claimed that “the statute of limitations did not
begin to run on its trespass claim until December 15, 2015, when
it knew Range was the cause of [the] damages.” Max Oil, 681 F.
App’x at 714. “Prior to that time, . . . whether Range caused the
damage to the Hawkins Wells was speculative because it had not
eliminated the plugging or cementing as causes.” Id. The Tenth
Circuit rejected this argument because the facts established that
the plaintiffs “knew or should have reasonably believed by March
6, 2014, that Range’s [operations] caused damage to the Hawkins
Wells.” Id. The plaintiffs “did not file [their] petition until April
2016, beyond the two-year limitations period.” Id. Further, the
plaintiffs’ failure to file within the two-year period was not
excused by their attempts to settle the case first. Id. at 715.
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Finally, the plaintiffs’ argument that they should have been
allowed to amend their petition was unavailing because they failed
to properly file a motion as required by Fed. R. Civ. P. 7(b)(1).
Max Oil, 681 F. App’x at 716. The court concluded the trespass
claim was properly dismissed as being time-barred. Id.

As for the plaintiffs’ nuisance claim, the statute of limitations
was also two years. Id. The plaintiffs brought their claim more
than two years after the nuisance was apparent. The plaintiffs
attempted to argue the nuisance was temporary, and, thus, they
were permitted to “bring successive actions each time the wrong
occurs . . . and the statute of limitations would bar recovery only
for damage occurring more than two years prior to a suit’s filing.”
Id. (quoting Moneypenney v. Dawson, 2006 OK 53, ¶ 10, 141
P.3d 549). The Tenth Circuit was unpersuaded. The plaintiffs’
allegations in their pleadings contended the nuisance and its
damages were permanent. Therefore, the nuisance claim was also
properly dismissed for not being brought within two years. Id.
at 717.

SIGNIFICANT CHANGES TO OKLAHOMA’S SPACING AND

POOLING STATUTES

During the 2017 Oklahoma legislative session Oklahoma
enacted Senate Bill 867, entitled (curiously) the Oklahoma Energy
Jobs Act of 2017, which went into effect on August 24, 2017. See
S. 867, 2017 Okla. Sess. Law Serv. ch. 372. The Act made
substantial changes to Okla. Stat. tit. 52, § 87.1, which is the
primary statute governing the establishment and effect of drilling
and spacing units in Oklahoma. The Act also modified Okla. Stat.
tit. 52, §§ 87.6, .7, .8 and .9, which when originally passed in
2011 was known as the Shale Reservoir Development Act, but
going forward is to be known as the Extended Horizontal Well
Development Act. A brief overview of a few key changes follows,
although the Act warrants an in-depth review and analysis because
of its significant changes to the existing spacing and pooling
scheme.

The Act provides for major changes to Okla. Stat. tit. 52,
§ 87.1. It eliminates the 640-acre cap on drilling and spacing unit
size by establishing a mechanism for the creation of drilling and
spacing units up to 1,280 acres for the drilling of horizontal wells,
subject to the requirement that the initial horizontal well have a
lateral length of at least 7,500 feet. Id. § 87.1(f). In the event the
initial well drilled does not meet the 7,500-foot length require-
ment, the Oklahoma Corporation Commission (OCC) is to require
the applicant to show cause as to why the spacing order creating
the 1,280-acre spacing unit should not be modified, superseded,
or vacated, id., possibly making 1,280-acre spacing units tempo-
rary until after completion of the initial well. There is an addi-
tional limitation regarding multi-unit wells, requiring that when
the initial well drilled into a horizontal spacing unit is a multi-unit
well, the initial well must have a completed lateral length of at
least 10,560 feet. Id.

The Act provides limitations on relinquishment of nonpartici-
pating force pooled interests. Regarding multi-unit horizontal
wells and wells in spacing units larger than 640 acres, Okla. Stat.
tit. 52, § 87.1(h) provides that for wells drilled after the effective
date of the Act, under certain circumstances, the relinquishment
of nonparticipating force pooled interests shall be limited to
the common source of supply actually horizontally drilled and

completed. This paragraph also stipulates that the effect of the
limitation on relinquishments also applies to pooling orders
issued prior to the effective date of the Act. Id.

The Act’s provisions relating to Okla. Stat. tit. 52, §§ 87.6,
.7, .8, and .9 primarily change applicable definitions to allow for
multi-unit horizontal wells in any reservoir, removing the existing
limitation to multi-unit horizontal wells in “shale” reservoirs or in
the Marmaton common source of supply.

To implement the Act, the OCC engaged in an emergency
rulemaking. Public comment closed on August 15, 2017, and the
OCC en banc adopted emergency rules after a public hearing on
August 22, 2017. The emergency rules need to be approved by the
governor before they become effective, and a permanent rule-
making is expected to follow. See Proposed Emergency Rules, In
re Emergency Rulemaking of the OCC Amending OAC 165:5,
Cause No. RM 201700008 (OCC July 27, 2017); Proposed
Emergency Rules, In re Emergency Rulemaking of the OCC
Amending OAC 165:10, Cause No. RM 201700009 (OCC July
27, 2017).

Editor’s Note: The reporter thanks Michael Booze, a partner
in Hall Estill’s Oklahoma City office, for assistance on this legis-
lative write-up.

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

E .  R Y A N  S T E P H E N S E N

—  R E P O R T E R S  —

OREGON COURT OF APPEALS CONFIRMS DEPARTMENT OF

ENVIRONMENTAL QUALITY’S AUTHORITY UNDER THE CWA
TO ISSUE SMALL SUCTION DREDGE MINING PERMIT

REGULATING DISCHARGE OF POLLUTANTS

Eastern Oregon Mining Ass’n v. Department of Environmen-
tal Quality, 398 P.3d 449 (Or. Ct. App. 2017) is the latest in a
string of legal battles concerning the issuance of general discharge
permits for small suction dredge mining known as “700-PM
permits” issued by the Oregon Department of Environmental
Quality (DEQ). In a prior related case, the Oregon Court of
Appeals invalidated a 700-PM permit issued by DEQ and adopted
by the Oregon Environmental Quality Commission (EQC) in 2005
(2005 Permit) on the grounds that it exceeded the state’s statutory
authority. See Nw. Envtl. Def. Ctr. v. EQC, 223 P.3d 1071 (Or.
Ct. App. 2009); see also Vol. XXVII, No. 1 (2010) of this
Newsletter.

In NEDC, the court held that instream discharges of “pollut-
ants” into navigable waters of the United States are regulated by
the U.S. Environmental Protection Agency (EPA) or DEQ
(through delegated authority) pursuant to section 402 of the Clean
Water Act (CWA), 33 U.S.C. § 1342. NEDC, 223 P.3d at 1084.
The term “pollutants” includes turbid wastewater sent farther
downstream. Id. at 1085. Discharges of “dredged or fill material”
including the placement of dredged spoil and mining tailings in
piles, however, are regulated by the U.S. Army Corps of Engi-
neers (Corps) pursuant to section 404 of the CWA, 33 U.S.C.
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§ 1344, notwithstanding the fact that they constitute a subset of
“pollutants.” NEDC, 223 P.3d at 1077–78, 1084–85. The court
concluded that the 2005 Permit purported to regulate all waste
discharges and, due to its lack of specificity on the type of
discharge involved, that it exceeded the state’s statutory authority.
Id. at 1086.

Review of the NEDC decision was sought and initially
granted by the Oregon Supreme Court, but was later dismissed as
moot due to the expiration of the 2005 Permit and issuance of a
new 700-PM permit in 2010 (2010 Permit). In direct response to
the decision in NEDC, DEQ narrowed the 2010 Permit to regulate
only the discharge of “visible turbidity” in streams. EOMA, 398
P.3d at 453. The 2010 Permit was challenged by the mining
petitioners, alleging, in part, that the Corps, not DEQ, has
authority to regulate the discharge of dredged material. Id.

The trial court granted summary judgment to DEQ and the
petitioners once again appealed. Id. at 453–54. As with the
litigation involving the 2005 Permit, the 2010 Permit expired
while appeal was pending and a new 700-PM permit was issued
in 2015. The court, however, exercised its authority to consider an
otherwise moot case with respect to one out of four of the issues
raised on appeal. Id. at 454–56 (citing Couey v. Atkins, 355 P.3d
866 (Or. 2015)). The court relied on several discretionary factors
to determine that review of one of petitioners’ assignments of
error was proper, including (1) the past and continuing adversity
of the parties’ interests; (2) the application of the legal issues to
governmental, environmental, and mining interests; and (3) the
avoidance of the further waste of judicial resources. Id. at 456. In
recognition of these factors and the fact that the same parties had
been litigating virtually the same legal issue for years, the court
agreed to consider the issue of whether DEQ had the authority to
issue the 2010 Permit under CWA § 402. Id. at 456–57.

The petitioners argued that the 2010 Permit improperly
regulated the discharge of “dredged material” because such
discharge is exclusively regulated by the Corps, not DEQ. Id. at
458. The petitioners contended that small suction dredge mining
results in only a single discharge and cannot be segregated into
both the discharge of “dredged material” (which is regulated by
the Corps under CWA § 404) and the discharge of “pollutants”
(which is regulated by the EPA or DEQ under CWA § 402). Id.

Citing to its decision in NEDC, the court rejected the petition-
ers’ arguments that small suction dredge mining cannot result in
the addition of a “pollutant” and that the EPA’s veto authority
over permits issued by the Corps would be meaningless if separate
permits could be issued. Id. at 459–60. In NEDC, the court
specifically held that small suction dredge mining can result in the
discharge of both “dredged material” and a “pollutant.” Thus,
both the Corps and EPA (or DEQ, as applicable) have separate
permitting authority. Here, the court determined that under the
2010 Permit, DEQ properly regulated the discharge of turbid
wastewater, a “pollutant” resulting from the vacuum and release
of sediment on streambeds. Id. at 460.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A B I G A I L  F .  J O N E S

—  R E P O R T E R S  —

NEW ENVIRONMENTAL RIGHTS AMENDMENT STANDARD OF

REVIEW APPLIED TO DECISION ON MINE PERMIT REVISIONS

The Pennsylvania Supreme Court’s recent decision in Penn-
sylvania Environmental Defense Foundation v. Commonwealth,
161 A.3d 911 (Pa. 2017), rev’g in part and vacating in part 108
A.3d 140 (Pa. Commw. Ct. 2015), set aside a long-standing
judicial test for analyzing claims brought under article I, section
27 of the Pennsylvania Constitution, the Environmental Rights
Amendment (ERA). See Pennsylvania Oil & Gas report, infra, for
further discussion. Because the PEDF matter dealt with purely
public assets, it remained to be seen how courts would analyze
state and local regulation of private property, including mines,
under this new ERA standard of review.

However, the Pennsylvania Environmental Hearing Board
(EHB) recently issued a decision under the ERA in the context of
a challenge by the Center for Coalfield Justice (CCJ) and the
Sierra Club to permit revisions issued by the Pennsylvania Depart-
ment of Environmental Protection (PADEP) regarding proposed
longwall mining operations. See Ctr. for Coalfield Justice v. DEP,
EHB Docket No. 2014-072-B (Aug. 15, 2017). The CCJ and the
Sierra Club made several arguments with respect to the validity of
the revisions, including arguing that PADEP violated the ERA
when it issued the permit revisions. Id. at 26. The EHB analyzed
that argument under the Pennsylvania Supreme Court’s recent
PEDF decision, specifically noting that the application of the
ERA “in the context of a [PADEP] permitting decision” had not
yet been addressed by the courts. Id. at 58.

The EHB analyzed one of the permit revisions under the trust
principles set out in PEDF, focusing on the rights set forth in the
ERA, including (1) “the right of citizens to clean air and pure
water, and to the preservation of natural, scenic, historic and
esthetic values of the environment”; and (2) “common ownership
by the people, including future generations, of Pennsylvania’s
public natural resources.” Id. at 57, 62–63. The EHB found that
when evaluating a PADEP permitting decision under the first right
set out in ERA, “the proper approach is for the [EHB] to deter-
mine whether [PADEP] considered the environmental effects of
its permitting action and whether that action is likely to cause, or
in fact did cause, the unreasonable degradation or deterioration”
of the natural resource, in this case the waters of the common-
wealth. Id. at 60–61 (emphasis added). The EHB further found
that “[i]n order to be unreasonable, . . . the destruction and
degradation of the streams would need be more significant than
the limited and temporary impacts that result” from the longwall
mining associated with the permit revision. Id. at 62. In its
analysis, the EHB also stated that “[l]ongwall mining has social
utility and is a type of development leading to an increase in the
general welfare, convenience, and prosperity of the people. If it
lacked that characteristic, it would be more likely to be judged
unreasonable.” Id.
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When evaluating a PADEP permitting decision under the
second right set out in the ERA, the EHB held that it must decide
whether PADEP “properly carried out its trustee duties of
prudence, loyalty and impartiality to conserve and maintain the
streams . . . by prohibiting their degradation, diminution and
depletion . . . .” Id. at 64. The EHB found that PADEP “exercised
its responsibility to review the permit application with ordinary
care and skill that one would exercise when dealing with your own
property.” Id. at 64–65.

The EHB’s decision in the Center for Coalfield Justice matter
was the first time any judicial agency or court analyzed state or
local regulation of private property under the ERA test set out in
PEDF. It is possible the Pennsylvania Supreme Court may also
address this issue in Gorsline v. Board of Supervisors of Fairfield
Township, 123 A.3d 1142 (Pa. Commw. Ct. 2015), appeal
granted, 139 A.3d 178 (Pa. 2016), which is currently pending.

NEW PENNSYLVANIA LAW CHANGES BITUMINOUS MINING

PERMIT APPROVAL CRITERIA

A new law, Act 32 of 2017 (Act 32), changes the Pennsylva-
nia Department of Environmental Protection’s (PADEP) permit-
ting approval criteria under the Bituminous Mine Subsidence and
Land Conservation Act, 52 Pa. Stat. §§ 1406.1–.21. See S. 624,
2017 Pa. Legis. Serv. Act 2017-32 (effective July 22, 2017). Act
32 became law on July 22, 2017, when Governor Tom Wolf
declined to veto or sign Senate Bill 624. The new law declares
that bituminous coal mining permit applications that contemplate
planned subsidence resulting in a non-permanent disruption of
existing or designated surface water uses should not be consid
ered presumptive evidence of potential pollution under Pennsylva-
nia’s Clean Streams Law. 52 Pa. Stat. § 1406.5(i). For this
standard to apply, the permit application must “provide[] for the
restoration of the premining range of flows and restoration of
premining biological communities in any waters of this Common-
wealth predicted to be adversely affected by subsidence.” Id.
§ 1406.5(j)(1). Act 32 applies retroactively to any permit ap-
proved by PADEP after October 8, 2005. Act 32 § 3.

Act 32 was opposed by environmental groups and may be
challenged in court. Following the law’s enactment, Representa-
tive Greg Vitali called the law unconstitutional, claiming that it
violates both article I, section 27 (the Environmental Rights
Amendment) and article III, section 32 (prohibiting certain “local
or special” laws) of the Pennsylvania Constitution. See News
Release, Rep. Greg Vitali, “Wolf Allows Special-Interest Coal
Mining Bill to Become Law” (July 22, 2017). Representative
Vitali indicated that he planned to participate in a legal challenge
to the new law. Id.

The Environmental Hearing Board (EHB) took up the issue
of Act 32’s applicability and effect in its recent decision in Center
for Coalfield Justice v. DEP, EHB Docket No. 2014-072-B (Aug.
15, 2017), discussed above. The first issue addressed by the EHB
was whether Act 32 constituted a change to the approved Pennsyl-
vania primacy program, thereby triggering the requirement that
the federal Office of Surface Mining Reclamation and Enforce-
ment (OSMRE) approve the change before Act 32 becomes
effective. Id. at 28–30; see 30 C.F.R. § 732.17(g) (stating that
“changes to laws or regulations that make up the approved State
program” do not take effect “until approved as an amendment”).

The EHB held that Act 32 is a change to the approved Pennsylva-
nia mining program, and therefore is not effective until OSMRE
has reviewed and approved the change. Ctr. for Coalfield Justice,
at 31. As a result, the EHB applied pre-Act 32 law to the permit
challenges. Id. In a footnote, the EHB provided some additional
discussion about Act 32 in support of its position that it would
have reached the same result in the opinion if Act 32 applied. The
EHB noted that Act 32 eliminates a legal presumption set out in
25 Pa. Code § 86.37(a)(3), such that “planned subsidence which
is not predicted to result in the permanent disruption of premining
existing or designated uses of surface waters shall not be consid-
ered presumptive evidence that the proposed mining operations
have the potential to cause pollution.” Id. at 31 n.8. However,
according to the EHB, eliminating this presumption changes only
the burden of proof, not the underlying law. Id. As a result, the
EHB indicated that its decision (which relied on facts reviewed by
the EHB as part of the appeal, rather than the legal presumption)
would not have changed under Act 32. Id. at 31.

PADEP 2016 INTEGRATED WATER QUALITY AND

ASSESSMENT REPORT

The Pennsylvania Department of Environmental Protection
(PADEP) submitted its 2016 integrated water quality monitoring
and assessment report to the U.S. Environmental Protection
Agency (EPA) for approval on July 25, 2017. See News Release,
PADEP, “DEP Draft Water Quality Report Submitted to U.S.
EPA” (July 25, 2017); see also PADEP, “2016 Pennsylvania Inte-
grated Water Quality Monitoring and Assessment Report” (2016)
(Integrated Report). PADEP also created a new web mapping
application that provides an interactive map of Pennsylvania
waterways and impairments. See PADEP, “2016 Integrated Re-
port,” http://www.depgis.state.pa.us/integratedreport/index.html.

Sections 303(d) and 305(b) of the Clean Water Act, 33
U.S.C. §§ 1313(d), 1315(b), require states to complete and submit
a biennial integrated report to the EPA, which includes a list of all
surface waters in the state impaired for designated uses. The list
is known as the section 303(d) list. In Pennsylvania, designated
uses for which waters can be impaired include potable water
supply, aquatic life, fish consumption, and recreation. 25 Pa. Code
§ 93.3. When a surface water body is listed as impaired in the
integrated report, a total maximum daily load (TMDL) must be
developed by the relevant agencies to ensure that the surface
water can attain applicable water quality standards. 33 U.S.C.
§ 1313(d). A TMDL sets a cumulative pollutant load limit
applicable to all dischargers, and is used by PADEP to set
discharge limits in National Pollutant Discharge Elimination
System permits.

The public comment period for the draft Integrated Report
closed on September 21, 2016, with PADEP receiving 21 sets of
comments. See News Release, supra. PADEP submitted the draft
Integrated Report to the EPA following a review of the comments,
responses to which are available in the report. See Integrated
Report, supra, at app. J. The EPA is supposed to approve or
disapprove the Integrated Report, which includes the section
303(d) list, within 30 days of receipt. 33 U.S.C. § 1313(d)(2).
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HOUSE BILL WOULD ADDRESS TEMPORARY CESSATION OF

MINING OPERATIONS

On May 5, 2017, House Bill 1333 was introduced in the
Pennsylvania General Assembly. See H.R. 1333, 2017-2018 Gen.
Assemb., Reg. Sess. (Pa. 2017). The legislation proposes changes
to the Surface Mining Conservation and Reclamation Act
(SMCRA), 52 Pa. Stat. §§ 1396.1–.19b, by adding a subsection
to section 1396.4 addressing temporary cessation of mining
operations. Under the legislation, any mining operator must
submit a notice of intention to temporarily cease operations to the
Pennsylvania Department of Environmental Protection before any
temporary cessation for a period of 30 days or more. Temporary
cessation under the proposed bill would not relieve the operator
of any obligation to comply with SMCRA and would terminate
under a variety of conditions. Additionally operations under
temporary cessation must be effectively secured. The proposed
legislation passed the House on June 26, 2017, and was intro-
duced in the Senate on July 6, 2017, and referred to the Environ-
mental Resources and Energy Committee on the same day.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

J O N  C .  B E C K M A N

B E N J A M I N  D A U B E R

—  R E P O R T E R S  —

SUPREME COURT OF PENNSYLVANIA’S CONTINUED

EVALUATION OF THE ENVIRONMENTAL RIGHTS AMENDMENT

The Supreme Court of Pennsylvania broadened the scope the
Environmental Rights Amendment (ERA) to the Pennsylvania
Constitution by rejecting a 44-year-old test used to determine the
constitutionality of Commonwealth actions under the ERA. See
Pa. Envtl. Def. Found. v. Commonwealth, 161 A.3d 911 (Pa.
2017), rev'g in part and vacating in part 108 A.3d 140 (Pa.
Commw. Ct. 2015); see also Vol. XXXII, No. 1 (2015) of this
Newsletter. The Pennsylvania Environmental Defense Foundation
(PEDF) challenged the constitutionality of two sections of the
Fiscal Code that allowed a portion of the revenues generated from
oil and gas leasing on state lands to be diverted to the general fund
without any condition or restriction that those revenues be
allocated to environmental conservation. PEDF, 161 A.3d at
921–22; see 72 Pa. Stat. Ann. §§ 1602-E, 1603-E.

The ERA states:

The people have a right to clean air, pure water, and to
the preservation of the natural, scenic, historic and
esthetic values of the environment. Pennsylvania’s
public natural resources are the common property of all
the people, including generations yet to come. As trustee
of these resources, the Commonwealth shall conserve
and maintain them for the benefit of all the people.

Pa. Const. art. I, § 27. Since 1973, Pennsylvania courts have
applied a three-part test to determine whether such statutes or
regulations violated the ERA. The test, announced by the com-

monwealth court in Payne v. Kassab, 312 A.2d 86 (Pa. Commw.
Ct. 1973), asked

(1) Was there compliance with all applicable statutes and
regulations relevant to the protection of the Common-
wealth’s public natural resources? (2) Does the record
demonstrate a reasonable effort to reduce the environ-
mental incursion to a minimum? (3) Does the environ-
mental harm which will result from the challenged
decision or action so clearly outweigh the benefits to be
derived therefrom that to proceed further would be an
abuse of discretion?

Id. at 94. The commonwealth court, reviewing PEDF’s challenge
under the Payne test, granted summary relief in favor of the
Commonwealth, upholding sections 1602-E and 1603-E of the
Fiscal Code. PEDF, 161 A.3d at 928. On appeal, the supreme
court noted that it had affirmed the judgment in Payne, but
“without adopting the three-part test.” Id. at 927 (citing Payne v.
Kassab, 361 A.2d 263, 273 (Pa. 1976)). In reviewing the constitu-
tionality of the Fiscal Code sections, the court took the opportu-
nity to reject the Payne test and invalidate sections 1602-E and
1603-E of the Fiscal Code under the language of the ERA itself
and private trust principles. Id. at 938.

The court found that the ERA grants two rights to the citizens
of the commonwealth: the right to “clean air and pure water, and
to the preservation of natural, scenic, historic and esthetic values
of the environment”; and “the common ownership by the people,
including future generations, of Pennsylvania’s public natural
resources.” Id. at 931. The third sentence of the ERA establishes
a public trust, of which the Commonwealth itself is the trustee. Id.
Quoting the plurality decision in Robinson Township v. Common-
wealth, 83 A.3d 901 (Pa. 2013), the court described the duties of
the trustee as follows:

As trustee, the Commonwealth is a fiduciary obligated to
comply with the terms of the trust and with standards
governing a fiduciary’s conduct. The explicit terms of
the trust require the government to “conserve and main-
tain” the corpus of the trust. The plain meaning of the
terms conserve and maintain implicates a duty to prevent
and remedy the degradation, diminution, or depletion of
our public natural resources. As a fiduciary, the Com-
monwealth has a duty to act toward the corpus of the
trust—the public natural resources—with prudence,
loyalty, and impartiality.

PEDF, 161 A.3d at 932 (citation omitted) (quoting Robinson
Twp., 83 A.3d at 957).

Finding the provisions of the ERA self-executing, the court
held sections 1602-E and 1603-E facially unconstitutional because
“[t]hey plainly ignore the Commonwealth’s constitutionally
imposed fiduciary duty to manage the corpus of the environmental
public trust for the benefit of the people to accomplish its
purpose—conserving and maintaining the corpus by, inter alia,
preventing and remedying the degradation, diminution and
depletion of our public natural resources.” Id. at 938.

The decision recognized what had been a plurality in Robin-
son Township, and will likely be the genesis of new jurisprudence
as courts begin to apply the language of the ERA, rather than the
Payne test, to test the constitutionality of Commonwealth actions.
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Additionally, courts will be balancing the private trust principles
read into the ERA by the majority, but, as noted in Justice Baer’s
concurring and dissenting opinion, are inflexible and burdensome
on the court’s sister branches of government. See id. at 940 (Baer,
J., dissenting).

CHALLENGES TO OIL AND GAS DEVELOPMENT AT THE

LOCAL LEVEL

The oil and gas industry benefited from a few decisions
related to challenges by opposition groups to local zoning and
municipal ordinances, the first of which clarified the evidentiary
burdens on the parties to an objection to a conditional use
application and how the Environmental Rights Amendment (ERA)
to the Pennsylvania Constitution applies to such an application.
See EQT Prod. Co v. Borough of Jefferson Hills, 162 A.3d 554
(Pa. Commw. Ct. 2017). In EQT Production Co., the Borough of
Jefferson Hills appealed an order of the Court of Common Pleas
of Allegheny County reversing the Borough Council’s (Council)
denial of a conditional use application submitted by EQT
Production Company and ET Blue Grass Clearing, LLC (collec-
tively, Applicants). The commonwealth court affirmed the court
of common pleas, holding that the burden should have shifted to
the objectors to establish with probative evidence that there is a
high degree of probability that the conditional use will constitute
a detriment to the public health, safety, and welfare exceeding that
ordinarily to be expected from the proposed use. Additionally, the
commonwealth court applied its recent decision in Gorsline v.
Board of Supervisors of Fairfield Township, 123 A.3d 1142 (Pa.
Commw. Ct. 2015), appeal granted, 139 A.3d 178 (Pa. 2016), to
conclude that the evidence presented by the objectors “[did] not
constitute the requisite substantial evidence to thwart the Appli-
cants’ entitlement to a conditional use as a matter of right.” EQT
Prod. Co., 162 A.3d at 557.

The Applicants filed a conditional use application to the
Borough of Jefferson Hills to construct, operate, and maintain a
natural gas production facility in an area zoned to permit oil and
gas drilling as a conditional use. Id. at 556–57. The Borough
Planning Commission unanimously recommended approval of the
application subject to the Applicants updating certain information
prior to the public hearing on the application. Id. at 558. The
Council unanimously denied the application. Id.

In its opinion accompanying the denial, the Council found
that the application failed to comply with the general requirement
that “[t]he use shall not endanger the public health, safety or
welfare nor deteriorate the environment, as a result of being
located on the property where it is proposed,” but otherwise
satisfied the objective requirements of the ordinance. Id. (quoting
Borough Zoning Ordinance § 1003(a)). The Council cited and
gave substantial weight to testimony offered by the objectors, but
did not place the burden on them “to prove that the impact of the
proposed use is such that it would violate the other general
requirements for land use set forth in the Borough Zoning Ordi-
nance.” Id. (emphasis added). Moreover, the Council weighed the
proposed use against the ERA, finding that “in approving the
proposed conditional use application it would neither be promot-
ing the public health, safety and welfare, nor protecting the
environment from deterioration, when there is an acknowledged

risk that the activity the proposed conditional use allows under-
mines each of these values.” Id. at 559.

Without taking additional evidence or considering the ERA,
the court of common pleas reversed the Council’s denial of the
application relying on the commonwealth court’s decision in
Gorsline. Id. at 559–60. The court of common pleas concluded
that the Council erred in two regards: first, the Council erred in
determining that the Applicants failed to meet their burden of
proving entitlement to a conditional use; and second, the Council
should have shifted the burden of presenting substantial evidence
of any adverse impact on the public health, safety, and welfare to
the objectors. Id.

Affirming the court of common pleas, the commonwealth
court first noted that under a conditional use application, “once an
applicant establishes compliance with the specific requirements of
the ordinance, the proposed use enjoys a presumption that it is
consistent with municipal planning objectives and with the public
health, safety, and welfare.” Id. at 561 (citing Sheetz, Inc. v. Phoe-
nixville Borough Council, 804 A.2d 113, 115 (Pa. Commw. Ct.
2002)). The objectors to the application must then “prove a high
degree of probability that permitting the conditional use will cause
a substantial threat to the community”—a threat greater than that
which would normally flow from the proposed use. Id. (citing In
re Cutler Grp., 880 A.2d 39 (Pa. Commw. Ct. 2005)). In sum,
“once the Applicants satisfied the specific, objective criteria for
the conditional use, the burden shifted to the objectors.” Id. The
objectors cited to general examples of the harms posed by
unconventional oil and gas development. Id. at 561–63. These
examples, however, did not overcome the burden of production in
the eyes of the court; there was not enough specific evidence to
prove that the disputed well, itself, was in fact a threat to the
community. Id. at 563.

In a closing note, the commonwealth court addressed the
Council’s considerations of the ERA:

Council’s decision to augment the conditional use re-
quirements with criteria based on the ERA is tantamount
to an attempt to, sub silentio, abrogate the legislative
determination that a conditional use for oil and gas
drilling is consistent with municipal planning objectives
and with the public health, safety and welfare, including
protection of the environment. Therefore, once the Ap-
plicants met the specific requirements of the ordinance,
their proposed use enjoyed a presumptive consistency
with that legislative determination.

Id. at 563–64 (footnote omitted). In sum, the ERA is not a part of
a council’s criteria to consider a conditional use application
absent an express requirement in the zoning ordinance.

Juskowich v. Washington Township Zoning Hearing Board,
No. 536 C.D. 2016, 2017 WL 1548845 (Pa. Commw. Ct. May 1,
2017), also involved a challenge to oil and gas development
authorized by a zoning ordinance, but this time the objection was
to an application for special land use. In Juskowich, the appellants
sought to contest a special land use permit issued by the Washing-
ton Township Zoning Hearing Board (ZHB) in May 2015. Id. at
*1. The permit allowed for “gas well drilling and related activities
on two properties in Washington Township.” Id. The subject
properties were zoned “A–1,” and pursuant to local ordinance,
“extractive operations” were permitted as a special exception use.
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Id. EQT Production Company (EQT) submitted a special use
permit application to Washington Township, and then a public
hearing was held by the ZHB in February 2015. Id. During the
hearing, appellant John T. Juskowich “voiced his concerns
regarding the proximity of the expanded road to his septic system,
which was only twenty feet from the road,” but did not challenge
the validity of EQT’s application. Id. at *2. The ZHB subse-
quently voted to approve EQT’s special use permit, so long as
EQT agreed to address several traffic concerns associated with the
proposed oil and gas activities. Id. The appellants later challenged
the ZHB’s approval, “alleging multiple defects in EQT’s applica-
tion.” Id. The appeal was denied, however, because the trial court
concluded that since the Appellants failed to raise these issues
before the ZHB they had been waived. Id. The commonwealth
court affirmed the trial court’s holding, agreeing that the appel-
lants had waived their ability to challenge the application by
failing to do so at the public hearing. Id. at *3.

Finally, the U.S. Court of Appeals for the Third Circuit
reviewed a local-level challenge to an underground injection
control well permit. See Seneca Res. Corp. v. Twp. of Highland,
863 F.3d 245 (3d Cir. 2017). The U.S. District Court for the
Western District of Pennsylvania denied a number of citizens’
groups from intervening in a suit to defend an ordinance known
as the “Community Bill of Rights.” In June 2014, Seneca Re-
sources Corporation (Seneca) received a permit from the U.S.
Environmental Protection Agency to operate an underground in-
jection control well in Highland Township, Elk County, Pennsyl-
vania. Id. at 249. The underground injection control well would
store waste produced by oil and gas well development, including
flowback from hydraulic fracturing activities. Highland Township,
with help from the Community Environmental Legal Defense Fund,
drafted the Community Bill of Rights ordinance that prohibited
Seneca from storing waste produced by hydraulic fracturing. Id.
at 247. Once the ordinance passed, Crystal Spring Ecosystem,
Highland Township Municipal Authority, and Citizens Advocat-
ing a Clean Healthy Environment, Inc. (collectively, Appellants)
moved to intervene. The district court denied the motion on the
ground that Highland Township adequately represented Appel-
lants’ rights. Id. Appellants filed a motion for reconsideration.
While the motion for reconsideration was before the court,
Highland Township repealed the Community Bill of Rights
ordinance and entered into a settlement with Seneca. The court
adopted a consent decree embodying the terms of the settlement.
Id. at 247–48. Appellants filed a motion to reconsider the consent
decree. The court denied both pending motions for reconsidera-
tion leading to the appeal before the Third Circuit. Id. at 248.

In a precedential decision, the Third Circuit affirmed the
district court, holding that because Highland Township repealed
the Community Bill of Rights ordinance, Appellants had no
interest in the ordinance to defend. Therefore, Appellants’
argument was moot and there was no right to intervene. Id. at 256.
The court then held that, because Appellants could not intervene,
they lacked standing to challenge the consent decree. Id. at 258.

The court noted that “[t]he doctrine of mootness requires that
an actual controversy must be extant at all stages of review, not
merely at the time the complaint is filed.” Id. at 254 (quoting
Brown v. Phila. Housing Auth., 350 F.3d 338, 343 (3d Cir. 2003))
(internal quotation marks omitted). “The party asserting mootness

bears a heavy burden to show the case is moot.” Id. Once the
asserting party bears that burden, “the burden shifts to the party
opposing mootness to explain why the case is not moot.” Id.
Highland Township repealed the very ordinance Appellants sought
to defend through their intervention. As such, Highland Town-
ship and Seneca met their burden to show mootness. Appellants
asserted three defenses to mootness: “(1) that the intervention
issue is ‘capable of repetition yet evading review’; (2) that this
lawsuit is a matter of ‘public interest’; and (3) that we can ignore
mootness because ‘the resolution on the merits’ of the intervention
issue ‘is clear.’” Id. The court was not persuaded, finding Appel-
lants failed to “carry their burden to explain why the case [was]
not moot.” Id. at 254–55.

First, the court noted that the intervention issue did not
“evade review.” An issue is capable of repetition yet evading
review “when the issue cannot be resolved in time to fully contest
the challenged action.” Id. at 255. The court, noting Appellants’
arguments in this regard were speculative at best, did not find the
present issue to evade review. Id. Second, the court found the out-
of-circuit precedent cited by Appellants in support of their “public
interest” argument unpersuasive, holding that “[t]he Third Circuit
has never adopted a standalone public interest exception to
mootness.” Id. Finally, the court dispensed with Appellants’
argument that “the resolution on the merits is clear” noting that it
is constrained under Article III of the U.S. Constitution from
giving opinions on moot questions or abstract propositions. Id.
at 255–56. As such, “even were the resolution of Appellants’
original intervention motion glaringly obvious, we cannot rule on
it because it is moot.” Id. at 256.

By affirming the district court’s denial of Appellants’ motion
to intervene, Appellants lacked standing to challenge the consent
decree. Id.

POST-PRODUCTION DEDUCTIONS

Canfield v. Statoil USA Onshore Properties, Inc., No. 3:16-
cv-00085, 2017 WL 1078184 (M.D. Pa. Mar. 22, 2017), repre-
sents another small step in Pennsylvania’s efforts to define how
royalties may be calculated under modern lease terms. Though
Canfield only allows the suit to move forward, it is a decision that
illustrates the dichotomy between claims for royalties owed under
the express terms of the royalty provision in a lease and claims for
breach of the implied duty to market production to realize
royalties. Before the court were the defendants’ motions to
dismiss for failure to state a claim upon which relief can be
granted. Id. at *1. The issue of post-production costs arose under
the lease language, which allowed their deduction, and the
addendum to the lease, which did not allow deduction of such
costs. Id. The plaintiff alleged payments under the lease, which
were made by both Statoil USA Onshore Properties, Inc. (Statoil)
and Chesapeake Appalachia, LLC (Chesapeake), are noticeably
different due to the way the two entities calculate royalties. Id. at
*3. Chesapeake paid a royalty to leaseholders based on a price
paid by third parties downstream of the wellhead. “Chesapeake’s
royalty price [was] . . . based on the final natural gas product after
the deduction of post-production costs and [was] calculated using
the sale price of the finished product.” Id. at *4. Statoil, on the
other hand, “fixe[d] the price of the raw natural gas to a uniform
hub price or index price for natural gas, regardless of whether the



page 24 MINERAL LAW NEWSLETTER Vol. XXXIV, No. 3, 2017

natural gas [was] ever delivered to that particular hub on the
interstate pipeline system.” Id. at *3. The court found the leases
“unambiguously require royalties calculated using the wellhead
value, which is determined based on an actual sale at the well,” id.
at *19, but allowed the action to go forward holding that the
plaintiff stated a plausible claim for breach of the implied duty to
market and was also entitled to an accounting against Statoil,
id. at *24–25.

REGULATORY DECISIONS

Three notable regulatory decisions came down in the past few
months. The first was a commonwealth court decision interpreting
what types of wells are subject to the payment of impact fees
under Act 13 of 2012 (Act 13), 58 Pa. Cons. Stat. Ann. §§ 2301–
3504. See Snyder Bros., Inc. v. Pa. Pub. Util. Comm’n, 157 A.3d
1018 (Pa. Commw. Ct. 2017). The commonwealth court reversed
an order of the Pennsylvania Public Utility Commission (PUC)
that held energy and production company Snyder Brothers, Inc.
(Snyder Brothers), liable for impact fees due under Act 13 for
production from wells that Snyder Brothers argued were excluded
from the statute as “stripper wells.” Under section 2302(f), a
“stripper well” does not have to pay impact fees. 58 Pa. Cons.
Stat. Ann. § 2302(f). Section 2301 defines “stripper well” as “[a]n
unconventional gas well incapable of producing more than 90,000
cubic feet of gas per day during any calendar month . . . .” Id.
§ 2301 (emphasis added). On appeal, the court had to determine
whether the General Assembly, in drafting Act 13, intended the
word “any” to mean “one” or “every.” Snyder Bros., 157 A.3d
at 1019.

PUC argued the term “any” in the definition of “stripper
well” was ambiguous because the word “any” was subject to
multiple reasonable meanings, as evidenced by the interpretations
advanced by the parties. Id. at 1021. Snyder Brothers argued that
PUC erred in finding ambiguity in the word “any.” The common-
wealth court, sitting en banc, sided with Snyder Brothers and
concluded that “the word ‘any’ in the definition of ‘stripper well’
is unambiguous and it clearly and plainly means what it
says—‘any month.’” Id. at 1024. The court gave limited deference
to PUC’s findings because its interpretation of the word “any” was
presented in the course of litigation, and had not been previously
articulated in an official rule or regulation. Id. at 1028. By
concluding the word “any” in the term “stripper well” unambigu-
ously means “any” or “one” and not, as PUC argued, “all” or
“every,” the court found that the facts established that the wells at
issue produced less than 90,000 cubic feet of gas in at least one
month and were “stripper wells.” Id. at 1030. Therefore, the court
held that Snyder Brothers did not have to pay impact fees for
those wells. Id. at 1030–31.

The second decision clarified how facilities that emit air
pollution may be aggregated for the purposes of air pollution
control permitting. In National Fuel Gas Midstream Corp. v.
DEP, Nos. 116 C.D. 2016, 195 C.D. 2016, 2017 WL 2391719
(Pa. Commw. Ct. June 2, 2017), the commonwealth court vacated
and remanded an order of the Environmental Hearing Board
(EHB) that affirmed the Pennsylvania Department of Environ-
mental Protection’s (DEP) single source determination aggregat-
ing a compressor station with a well pad under a single air
pollution control permit. At issue was whether NFG Midstream
Trout Run, LLC’s (Trout Run) Bodine Compressor Station and

Seneca Resources Corporation’s (Seneca) Well Pad E, which
was exempt from air pollution control permitting requirements,
were “under the control of the same person (or persons under
common control),” which would allow DEP to aggregate both
facilities under the same permit. Id. at *2 (quoting 40 C.F.R.
§ 52.21(b)(6)). Through differing analyses, both DEP and EHB
found the two sources could be aggregated despite being operated
by two separate companies and despite Well Pad E’s exemption
from permitting. The court vacated the EHB decision and
remanded either to determine direct involvement by a common
parent company in the operations of both facilities or to pierce the
corporate veil by showing that the two entities are the alter ego of
one another or their parent.

DEP applies a three-part test to determine if more than one
facility should be considered a single air pollution source. Id. at
*3. Under the test, two or more facilities may be aggregated if
they “(1) ‘belong to the same industrial grouping’ (defined as
having the same first two digits of the Standard Industrial
Classification (SIC) code); (2) are on ‘one or more contiguous
or adjacent properties’; and (3) ‘are under the control of the
same person (or persons under common control).’” Id. (emphasis
omitted) (quoting DEP, “Guidance for Performing Single Sta-
tionary Source Determinations for Oil and Gas Industries,” at 4
(Oct. 6, 2012)). Here, the only issue in dispute was that of
“control” under the third prong.

DEP found the corporate structure and common ownership
of Seneca and Trout Run satisfied the control element of the
three-part test. Id. at *4. Seneca, which owns and operates Well
Pad E, is an oil and gas exploration company and a wholly owned
subsidiary of National Fuel Gas Company. Trout Run is a wholly
owned subsidiary of National Fuel Gas Midstream Corporation,
which in turn is a wholly owned subsidiary of National Fuel Gas
Corporation. DEP found the Bodine Compressor Station and Well
Pad E to be under common control due to the corporate relation-
ships among Seneca, Trout Run, and their common owner,
National Fuel Gas Corporation (though one step removed from
Trout Run). EHB disagreed with the common ownership/corporate-
structure analysis used by DEP, but still found common control
due to National Fuel Gas Corporation’s power to influence or
control the behavior of its subsidiaries through, in part, the
“power of the purse.” Id. at *6. EHB concluded that “it is the
possession of the power to influence or direct the behavior of the
parties or the course of events, not the actual exercise of that
power that satisfies the requirement for common control.” Id. at
*7 (emphasis omitted). Judge Bernard A. Labuskes, Jr., concurred
in EHB’s opinion, but wrestled with the conundrum created by the
decision: how can two facilities be aggregated as a single source
when one of those facilities is actually exempt from permitting
requirements? Id. at *8. The court took note of this question in
reaching its conclusions.

The commonwealth court rejected both EHB’s and DEP’s
definitions of control. DEP’s finding of control due to common
ownership abrogates the general rule that corporations are
separate and distinct legal entities, even if a corporation’s stock is
owned by a single person, as is the case with a wholly owned
subsidiary. Id. at *12. The court also found EHB’s “power to
influence” standard of control too lax, stating that “the term
‘control’ is more than the power to merely influence; it involves
the power to direct.” Id. at *10 (emphasis omitted). Additionally,
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the court considered that DEP’s aggregation of Trout Run’s
Bodine Compressor Station with Seneca’s Well Pad E, which is
exempt from permitting, ties the emissions thresholds of Trout
Run’s facilities to the emissions from a facility that is otherwise
exempt from permitting. Aggregating both facilities could lead to
liability and enforcement consequences imposed on Trout Run
due to the acts and omissions of the exempt facility. Id. at *12–13.
The court concluded:

Under the facts of this case, where one facility is
exempt from permitting requirements, but its emissions
are still being aggregated with another facility for pur-
poses of that facility’s permit, DEP is required to either
demonstrate [National Fuel Gas Corporation’s] direct
involvement in the operations of Well Pad E and the
Bodine Compressor Station or pierce the corporate veil
by showing that the two entities are the alter ego of one
another or their parent.

Id. at *13 (emphasis omitted).

The final decision in this update is an administrative decision
in which EHB considered how penalties for an unpermitted
release of contaminated water may be calculated under the Clean
Streams Law, 35 Pa. Stat. §§ 691.1–.1001. See DEP v. EQT Prod.
Co., EHB Docket No. 2014-140-CP-L, 2017 WL 2399756 (Pa.
Env. Hrg. Bd. May 26, 2017). Before the EHB was EQT Produc-
tion Company’s (EQT) appeal of a $4.5 million civil penalty
sought by DEP for violations of the Clean Streams Law. Id. at *1.
The fines related to the unpermitted release of thousands of
gallons of impacted water from an impoundment in Tioga County,
Pennsylvania, resulting in contaminated soil and groundwater in
the vicinity. The result occurred due to holes in the liner of the
impoundment. EQT patched the holes on June 15, 2012, exca-
vated the site in September 2012, and fully reclaimed the im-
poundment in June 2013. DEP efforts to clean up the site were
ongoing on the date EHB issued its decision.

EQT did not deny liability for the contamination. At issue
was how the penalties assessed by DEP should be calculated—
on what date should the penalties cease to accrue? DEP argued
that EQT should continue to accrue daily penalties under the
Clean Streams Law because of the continued contamination.
According to the decision, the assessment under that theory would
be $81,760,000 on September 25, 2014. Id. at *26. EQT argued
that the penalties should cease to accrue on the date it emptied
the impoundment in June 2012. EHB disagreed with both parties.
In assessing a penalty of $1,137,295.76, EHB assessed daily
penalties until September 2012—when EQT removed the plastic
liner and the subbase material from the impoundment. Id. at *30.
In doing so, EHB concluded that the subbase, which is a clay soil,
constituted a part of the impoundment. Because impacted water
continued to leach from that subbase into surrounding soil and
groundwater, EQT was liable for daily penalties until it abated
that source of contamination.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

MINERAL LESSEE’S CONSENT NOT REQUIRED FOR DRILLING

THROUGH SUBSURFACE UNDER AGREEMENT WITH SURFACE

OWNER

In its much-anticipated decision in Lightning Oil Co. v.
Anadarko E&P Onshore, LLC, 520 S.W.3d 39 (Tex. 2017), the
Texas Supreme Court held that Lightning Oil Co. (Lightning),
the oil and gas lessee of land on the Briscoe Ranch in Dimmit
and LaSalle Counties, Texas, could not enjoin Anadarko E&P
Onshore, LLC (Anadarko) from drilling through Lightning’s
mineral leasehold estate to reach and produce from Anadarko’s
adjacent oil and gas lease.

Anadarko held oil and gas leases covering land within the
Chaparral Wildlife Management Area (Chaparral), controlled by
the Texas Parks and Wildlife Department. Its lease from the State
of Texas restricted surface use, including a requirement that
drilling locations off the premises be utilized when prudent and
feasible. Anadarko obtained the agreement of the owners of the
surface of the adjacent Briscoe Ranch for surface drilling loca-
tions, from which Anadarko intended to drill vertically through
the Briscoe Ranch subsurface and then horizontally underneath its
Chaparral acreage. Lightning, the owner of an oil and gas lease on
the severed mineral estate of the Briscoe Ranch, sued Anadarko,
complaining that Anadarko’s drilling through the Briscoe Ranch
subsurface constituted a trespass on Lightning’s mineral estate and
tortious interference with its lease, which Lightning sought to
enjoin. The trial court granted summary judgment to Anadarko,
which the court of appeals and supreme court affirmed. Id. at
43–45; see Vol. XXXII, No. 4 (2015) of this Newsletter.

The rights conveyed by a mineral lease, the court observed,
encompass the right to explore for, produce, and possess the
minerals but “do not include the right to possess the specific place
or space where the minerals are located.” Lightning, 520 S.W.3d
at 49. “Thus, an unauthorized interference with the place where
the minerals are located constitutes a trespass as to the mineral
estate only if the interference infringes on the mineral lessee’s
ability to exercise its rights.” Id. Lightning speculated that
Anadarko’s proposed activities would interfere with both the
surface and subsurface spaces necessary for it to develop the
Briscoe Ranch minerals. Id. Speculation is not enough, the court
said: To obtain injunctive relief, Lightning was required to prove
that it would suffer imminent, irreparable harm. Id. Anadarko’s
activities would be subject to Railroad Commission of Texas
oversight and the accommodation doctrine, the court pointed out,
and Lightning advanced nothing that convinced the court that
Lightning would not be adequately protected. Id. at 49–50.

That conclusion did not end the court’s inquiry, though.
“Lightning argue[d] that Anadarko [was] not simply interfering
with the place where Lightning’s minerals [were] found, but . . .
[was] interfering with the minerals themselves by drilling through
and extracting a quantum of minerals as part of that process,” id.
at 50, an argument that, said the court, could not be ignored, id. at
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47. “Whether the small amount of minerals lost . . . [would]
support a trespass action must,” according to the court, “be
answered by balancing the interests involved . . . .” Id. at 50.
“Balanced against the small loss of minerals a lessee such as
Lightning will suffer, if drilling through the minerals is deter-
mined to be a non-actionable interference with its property
rights,” the court went on, was the state’s longstanding policy “to
encourage maximum recovery of minerals and to minimize
waste.” Id. at 51. The court had “no doubt that individual interests
in the oil and gas lost through being brought to the surface as a
part of drilling a well are outweighed by the interests of the
industry as a whole and society in maximizing oil and gas recov-
ery.” Id. It therefore concluded that Lightning’s prospective loss
of minerals was insufficient to support a trespass claim. Id.

DEED’S GENERAL GRANT OF ALL GRANTOR’S MINERAL

INTEREST IN COUNTY HELD EFFECTIVE

The Texas Supreme Court in Davis v. Mueller, No. 16-0155,
60 Tex. Sup. Ct. J. 1131, 2017 WL 2299316 (Tex. May 26,
2017), construed two 1991 deeds, one by Virginia Cope and the
other by James Hammond Mills, both purporting to convey James
H. Davis their mineral interests in poorly described tracts of land
in Harrison County, Texas.

Each deed, after its granting clause and specific but legally
deficient land description, contained the following paragraph:

The “Lands” subject to this deed also include all strips,
gores, roadways, water bottoms and other lands adjacent
to or contiguous with the lands specifically described
above and owned or claimed by Grantors. If the descrip-
tion above proves incorrect in any respect or does not
include these adjacent or contiguous lands, Grantor
shall, without additional consideration, execute, ac-
knowledge, and deliver to Grant[ee], its successors and
assigns, such instruments as are useful or necessary to
correct the description and evidence such correction in
the appropriate public records. Grantor hereby conveys
to Grantee all of the mineral, royalty, and overriding
royalty interest owned by Grantor in Harrison County,
whether or not same is herein above correctly described.

Id. at *1 (alteration in original). In 2011 the same grantors, Cope
and Mills, purported to convey Mark J. Mueller their mineral
interests in the same land intended to be described in the earlier
deeds. Mueller promptly sued Davis to quiet title to the mineral
interests formerly owned by the grantors, asserting the superiority
of his own deeds on the grounds that Davis’s deeds were void
because their land descriptions were insufficient to satisfy the
statute of frauds. Id. at *2. The trial court granted summary
judgment to Davis, but the court of appeals reversed and re-
manded the case to the trial court, finding the Davis deeds’ land
descriptions inadequate but holding that the general grant of all of
the grantors’ interests in Harrison County was ambiguous. Id.; see
Vol. XXXIII, No. 2 (2016) of this Newsletter. The supreme court
reversed the court of appeals, upholding the trial court judgment
for Davis.

Davis did not contend on appeal that his land descriptions
satisfied the statute of frauds but only that the general granting
clause in each of his deeds was sufficient to pass title to all of the
grantors’ mineral interests in Harrison County. Davis, 2017 WL

2299316, at *2. The supreme court agreed. Texas law has long
regarded such general granting clauses as valid and effective, the
court pointed out. Id.

Mueller argued, and the court of appeals had agreed, that
the general grant in Davis’s deeds was ambiguous because
it purported to convey interests in a large area—the entire
county—within the same paragraph as a Mother Hubbard clause,
a catch-all whose effect is necessarily limited to small, overlooked
interests. Id. The proximity of the two clauses, according to
Mueller, showed that the general grant was only of small pieces
of the specifically described tracts, not of other tracts. Id. at *3.
The supreme court disagreed. If that were true, it observed, “the
general grant would accomplish nothing . . . [since] the Mother
Hubbard clause itself cover[ed] small pieces [of land] that may
have been overlooked or incorrectly described.” Id. “The general
grant’s conveyance of ‘all of the mineral, royalty, and overriding
royalty interest owned by Grantor in Harrison County . . .’ could
not be clearer,” the court declared. Id. “All means all.” Id.

It may seem obvious that the court reached the correct result,
but the court of appeals can hardly be faulted for its reliance on
the supreme court’s anomalous decision in J. Hiram Moore, Ltd.
v. Greer, 172 S.W.3d 609 (Tex. 2005). The deed at issue in that
case contained a general grant, in addition to the tract of land
specifically described, of all of the grantor’s royalty interest in
minerals in Wharton County. The fact that the grantor, Mary
Greer, owned no interest in the land specifically described in the
deed, the Moore court held, rendered the deed’s later general
grant of all of her interest in the county ambiguous. See Davis,
2017 WL 2299316, at *3. The opinion in Davis unconvincingly
distinguishes Moore on the basis that Cope and Mills, unlike
Greer, owned the mineral interests they attempted to convey by
their deeds. Id. “In Moore, the general granting clause created an
ambiguity,” the court remarked, whereas “in the present case, it
resolves one.” Id. Contrary to Mueller’s argument that under
Moore “the deficiencies of the specific descriptions [could not] be
cured by the general granting clause,” said the court, “that is
precisely the purpose of the general grant when included with
specific grants.” Id. Quite so, but it remains unclear why that was
not just as true in the Moore deed.

DIRECTORS HELD NOT LIABLE FOR USURPING CORPORATE

OPPORTUNITY BY ACQUIRING OIL AND GAS LEASES IN AREA

OF INTEREST TO CORPORATION

In Longview Energy Co. v. Huff Energy Fund LP, No. 15-
0968, 60 Tex. Sup. Ct. J. 1195, 2017 WL 2492004 (Tex. June 9,
2017), the Texas Supreme Court upheld the court of appeals’
reversal of a trial court judgment in favor of Longview Energy
Company (Longview), a Delaware corporation engaged in
acquiring and developing oil and gas properties, against a major
shareholder, Huff Energy Fund LP (HEF), and Bill Huff and Rick
D’Angelo, two of HEF’s principals, and affiliates of theirs.

After HEF invested in Longview in 2006 and 2007, Huff and
D’Angelo became members of Longview’s nine-person board of
directors. After urging Longview to look into opportunities in the
Eagle Ford Shale in South Texas, HEF itself formed a new
company, Riley-Huff Energy Group LLC (Riley-Huff), in October
2009 to pursue investments in Eagle Ford Shale oil and gas leases.
Shortly thereafter, after allegedly leading Longview to believe
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HEF would fund Longview’s Eagle Ford acquisitions, D’Angelo
informed Longview’s board that it would not and discouraged its
efforts to identify alternative funding. Neither Huff nor D’Angelo
informed the other Longview directors of the existence of Riley-
Huff, which, at the same time the Longview board was consider-
ing whether and how to invest in the Eagle Ford Shale, entered
into an agreement, through one of the same lease brokers that had
consulted with Longview, for an initial acquisition of Eagle Ford
leases. Riley-Huff eventually acquired leases on about 50,000
Eagle Ford acres. Id. at *1–3.

In September 2011, Longview sued Huff and D’Angelo and
the entities involved in their Eagle Ford acquisitions. After a jury
trial, in which the jury found that Huff and D’Angelo had
breached their fiduciary duties to Longview by taking a corporate
opportunity from it and by engaging in competition with it without
the informed approval of its board of directors, Longview secured
a judgment awarding Longview $95.5 million in damages,
imposing a constructive trust on the Eagle Ford leases acquired by
Riley-Huff, and ordering Riley-Huff to transfer the leases to
Longview. The court of appeals based its reversal on a holding
that the evidence was legally insufficient to support the jury’s
finding on Longview’s claim for the taking of a corporate
opportunity and that Longview had not properly pleaded a claim
for breach of a fiduciary duty of loyalty by competition without
disclosure to the Longview board. Id. at *3. The supreme court,
assuming for purposes of its decision that the court of appeals had
been incorrect in its analysis, affirmed the court of appeals’
judgment for the defendants on grounds they raised in a cross-
issue.

Applying Delaware law, which the parties agreed was the
applicable substantive law, the supreme court held the evidence
insufficient to support the imposition of a constructive trust and
the trial court’s order that the Riley-Huff leases be transferred to
Longview. Id. at *6. A party seeking a constructive trust, the court
pointed out, “has the burden to identify the particular property on
which it seeks to have a constructive trust imposed.” Id. at *5.
Although there was no dispute about what assets Riley-Huff had
acquired, Longview had the further burden to provide evidence
tracing a breach of fiduciary duty by Huff or D’Angelo to specific
leases. Id. There was simply “no evidence any specific leases or
acreage for leasing were identified” to Longview as possible
targets for purchase or leasing. Id. at *6.

Likewise, the evidence, inasmuch as it did not relate to
specific leases or specific acreage identified to Longview or
selected by it for leasing, was insufficient to support the jury’s
findings on the value of leases wrongfully acquired by Riley-Huff.
In any event, other jury questions to which the defendants had
objected failed to solicit Riley-Huff’s net profit on its acquisitions,
the proper measure of damages if there were liability, so that the
jury findings could not support the trial court’s money judgment.
Id. at *7–9.

LESSEE HELD OBLIGATED FOR PAYMENT TO ROYALTY

OWNERS OUTSIDE WELL’S POOLED UNIT THAT

OVERLAPPED PRIOR UNIT

The court in Samson Exploration, LLC v. T.S. Reed Proper-
ties, Inc., 521 S.W.3d 766 (Tex. 2017), addressed the alleged
failure to pay royalty on production from two East Texas gas

wells to owners who were entitled by virtue of the lessee’s pooling
for the wells.

Samson Exploration, LLC (Samson), the lessee, drilled the
first of three wells that were involved in the suit on land covered
by a lease from Black Stone Minerals Co. (Black Stone) and
designated a pooled unit consisting of acreage within that lease
and also land covered by its Joyce DuJay lease. After the second
well was drilled in the pooled unit, on land covered by the DuJay
lease, and after Black Stone refused to allow its lease to be
pooled, Samson unilaterally amended the boundaries of the unit,
renamed the Joyce DuJay No. 1 Gas Unit, to eliminate the Black
Stone acreage. The amendment also limited the pooling to depths
below 12,400 feet, which included the depths from which the
second well was producing but not the shallower depths producing
in the first well on the Black Stone lease. Samson notified the
Joyce DuJay lessors that the pooled unit had been amended and
thereafter paid them no royalty on production from the first well.
Samson then drilled a third well, also on land covered by the
Joyce DuJay lease, and completed it to produce from depths
between 12,197 feet and 12,342 feet. It thereupon designated a
pooled unit, the DuJay A Unit, consisting of depths below 12,000
feet in an area that embraced much the same land as the Joyce
DuJay Unit and also land covered by a lease from T.S. Reed
Properties (Reed). Samson paid royalty on production from the
second well to the Joyce DuJay lessors but not to the Reed lessors.
Id. at *769–72.

Samson faced breach of contract claims from two sets of
lessors. The Joyce DuJay lessors contended that Samson’s
“unpooling” of the original unit was improper and that they were
owed royalty on production from the first well on the Black Stone
lease. The Reed lessors maintained that because the pooled unit
that included their acreage overlapped the Joyce DuJay Unit, they
were entitled to royalty on production from Samson’s well
producing from that unit, the second of Samson’s three wells. Id.
at 771. The court of appeals reversed a trial court judgment for the
first set of lessors on the basis that they had ratified the unit
amendment by accepting royalty based on the amended unit
boundaries and failing to challenge it but affirmed a larger money
judgment for the Reed lessors. Id. at 773; see Vol. XXXIII, No. 2
(2016) of this Newsletter. The supreme court affirmed the court
of appeals on both sets of claims.

Samson’s principal argument on appeal of the judgment for
the Reed lessors was that its pooling was ineffective to the extent
of the overlapping lands and depths. Pooling effects a cross-
conveyance of interests, it maintained, and it is impossible to
cross-convey the same interests more than once at the same time.
Samson, 521 S.W.3d at 775. That argument, according to the
court, was “a theoretical construct that [held] no water.” Id. at
778. The court discerned no impediment to enforcing Samson’s
contractual obligation to pay royalty to all DuJay A Unit owners
on production attributable to the prior DuJay Unit acreage under
a contract theory even if the DuJay A pooling designation did not
effect a conveyance of title. Id. The court also rejected Samson’s
argument that the Reed royalty owners were estopped from
asserting their claims by their acceptance of royalty payments:
Accepting an underpayment was not, the court remarked, incon-
sistent with claiming an entitlement to more, nor was there
anything in the Reed’s division orders or accompanying their
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royalty payments that would suggest they were accepting royalty
payments on only the third well in lieu of payments on both the
second and third wells. Id. As to Samson’s argument that Sam-
son’s pooling overlap was a scrivener’s error that should be
reformed, the court noted that reformation on that basis would
require a showing of mutual mistake. Id. at 779. There was no hint
in the record of mutual misunderstanding; Samson alone was
responsible for the unit designation. Id.

Samson further contended that if it were required to pay the
Reed lessors royalty on production from the second well, it should
be entitled to reimbursement for its “good faith overpayments” to
the Joyce DuJay Unit royalty owners, on the premise that enforce-
ment of its obligation to pay the Reed lessors had the practical
effect of enlarging the DuJay Unit. Id. The court firmly rejected
that argument, noting that “[m]oney voluntarily paid . . . , with full
knowledge of all the facts, in the absence of fraud, deception,
duress, or compulsion, cannot be recovered back merely because
the [paying] party . . . mistook the law . . . .” Id. (quoting BMG
Direct Mktg., Inc. v. Peake, 178 S.W.3d 763, 768 (Tex. 2005)).
Samson had never undertaken to correct the allegedly mistaken
designation of the DuJay A Unit, the court observed, although it
had purportedly reserved the right to do so. Id. at 780.

After discussing a procedural aspect of the case and deciding
that Samson had preserved the issue of whether the Joyce DuJay
lessors had ratified the amendment to the initial pooled unit so as
to eliminate their claim to royalty on production from the first
well, the court affirmed the court of appeals decision against those
royalty owners. The Joyce DuJay royalty owners who appealed
here had not received a formal letter giving them notice of the
amendment, but they had been made aware of the amendment, as
evidenced by their joining in the lawsuit concerning it, and ratified
the amendment by continuing to accept royalty payments that
were based on the amendment.

The court finally addressed the Reed lessors’ assertion that
the royalty payments due them should not have been reduced, as
had been done by the trial court’s judgment, according to their
lease’s proportionate reduction or lesser interest clause. That
clause provided that if the lease “covers a less interest in the oil
and gas in all or any part of the leased premises than the entire
undivided fee simple estate,” the royalties and other payments
owed to the lessors “shall be paid only in the proportion which the
interest therein covered by this lease bears to the whole or
undivided fee simple estate therein.” Id. at 787. The lessors
admittedly owned only an undivided one-half interest in the land
covered by the lease but pointed out that, unlike most oil and gas
leases, the description of the “land” covered by the lease set forth
the lessor’s specific interest as “113.91700 net mineral acres in
and to 227.834 acres” in the described tract involved in the suit.
Id. at 786. Thus, according to the Reed lessors’ argument, the
“leased premises,” as that term was used in the proportionate
reduction clause, was only an undivided one-half interest in the
land, and the clause did not apply because the lessors did in fact
own the “entire fee simple estate” in that one-half interest. Id. at
787. The court rejected the lessors’ argument, concluding that the
“leased premises” unambiguously referred to the land within the
boundaries described in the lease without reference to the lessors’
undivided interest also described, remarking that the purpose of
a description of “land,” which the wording of the lease equated

with the “leased premises,” is to outline its boundaries and not to
define the estate conveyed. Id. at 789.

BANKRUPTCY PURCHASER HELD TO HAVE ASSUMED

SELLER’S INDEMNITY OBLIGATION

The court in Noble Energy, Inc. v. ConocoPhillips Co., No.
15-0502, 60 Tex. Sup. Ct. J. 1385, 2017 WL 2719329 (Tex. June
23, 2017), considered whether Noble Energy, Inc. (Noble), the
owner of oil and gas interests acquired from Alma Energy Corp.
(Alma) in a bankruptcy sale, had assumed Alma’s contractual
obligation to indemnify ConocoPhillips Co. (Conoco) against
environmental liability pertaining to the properties. The court held
that it had.

Alma had acquired the interests in 1994 under an exchange
agreement with Conoco in which Alma had assumed and indemni-
fied Conoco against liability for any environmental claims,
regardless of who caused the injury or when it occurred. In 1999
Alma filed for protection under chapter 11 of the Bankruptcy
Code and, after an auction approved by the bankruptcy court,
entered into an asset purchase agreement (APA) with Noble and
sold the interests it had acquired from Conoco. In the APA Noble
“agreed to buy ‘[a]ll [Alma’s] rights and interests in and to all . . .
agreements . . . in any way associated with the Assets, including
but not limited to, those Material Contracts . . . described on
Exhibit D,’ including ‘[a]ny agreement of . . . indemnification by
[Alma] outside of the ordinary course of business.’” Id. at *2
(alterations in original) (footnotes omitted) (internal quotation
marks omitted). The 1994 exchange agreement was not listed in
the APA’s Exhibit D, nor was it listed in Alma’s disclosures in the
bankruptcy proceeding. Id. The APA also did not list the ex-
change agreement among liabilities Noble would expressly
assume, but section 8.03 of the APA stated that Noble “assumes
all duties and obligations as the owner of the Assets which accrue
or arise from and after [closing], including without limitation the
obligation [to] . . . perform obligations under any executory
contracts or unexpired oil and gas leases expressly assumed
hereunder . . . .” Id. (alterations in original). The bankruptcy court
signed an order approving the APA and Alma’s plan of reorgani-
zation, which included a provision by which all executory
contracts of Alma’s “shall be assumed by [Alma] and assigned to
[Noble]” except those that were either expressly rejected by Alma
or on a list of agreements to be provided by Noble that it would
not have Alma assign to it. Id. at *3 (alterations in original).

Noble refused to indemnify Conoco against an environmental
suit filed in 2010, which Conoco eventually settled for $63
million. In Conoco’s suit against Noble for breach of the ex-
change agreement, the trial court granted Noble’s motion for
summary judgment. The court of appeals reversed and rendered
summary judgment for Conoco, holding that the exchange
agreement was an executory contract that was assumed by Alma
and assigned to Noble in the bankruptcy proceeding. Id.; see
Vol. XXXII, No. 2 (2015) of this Newsletter. The supreme court
affirmed the judgment of the court of appeals.

The court first rejected Noble’s argument that the exchange
agreement was not an executory contract for Alma to assume or
reject in the bankruptcy, in that the essence of the agreement was
a property swap and not the tangential indemnity obligations.
Noble, 2017 WL 2719329, at *4. On the contrary, according to
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the court, the indemnity obligations were an important factor in
the value of the exchanged properties, and courts have uniformly
held that contracts imposing ongoing indemnity obligations
contingent on future events are executory. Id.

As for whether Alma assumed the exchange agreement in its
bankruptcy and assigned it to Noble, the APA was less than
perfectly clear, the court admitted. Id. at *5. Noble had agreed in
the APA, though, to buy Alma’s interests in all agreements “in
any way associated with” the purchased assets, and the exchange
agreement was certainly associated with the assets Noble bought.
Id. Moreover, in section 8.03 of the APA Noble agreed to perform
obligations arising after closing under any executory contracts
expressly assumed under the agreement, and an indemnity
obligation does not accrue until the indemnitee’s liability becomes
fixed and certain, in this case long after the closing. Id.

A strong three-justice dissent would have held that the
exchange agreement had not been accepted by Alma and assigned
to Noble, because that could only be done in conformity with
section 365 of the Bankruptcy Code, 11 U.S.C. § 365. Noble,
2017 WL 2719329, at *10 (Johnson, J., dissenting). Section 365,
according to the dissent, required that the exchange agreement be
disclosed by Alma and explicitly assumed, which was not done.
Id. at *12. Noble’s assumption of liability was limited in the APA
to obligations expressly assumed, and, in the dissenting justices’
view, Noble should have been able to rely on Alma’s bankruptcy
schedules, which did not include the exchange agreement. Id. at
*12–13.

MINERAL INTEREST CONVEYED SUBJECT TO OUTSTANDING

ROYALTY HELD BURDENED BY PROPORTIONATE PART OF

ROYALTY, NOT ALL

In Wenske v. Ealy, 521 S.W.3d 791 (Tex. 2017), the Texas
Supreme Court construed a deed from Benedict and Elizabeth
Wenske, the owners of a 55-acre tract of land subject to the prior
reservation of 1/4 of the royalty, to Steve and Deborah Ealy.

In tabular form, the deed included the following, under the
heading “Reservations from Conveyance”: “For Grantor and
Grantor’s heirs, successors, and assigns forever, a reservation of
an undivided 3/8ths of all oil, gas, and other minerals in and under
and that may be produced from the Property.” Id. at 793. Under
“Exceptions to Conveyance and Warranty” was: “Undivided one-
fourth (1/4) interest in all of the oil, gas and other minerals in and
under the herein described property, reserved . . . in instrument
recorded in Volume 400, Page 590 of the Deed Records of
Lavaca County, Texas, . . . reference to which instrument is here
made for all purposes.” Id. The deed concluded with its granting
clause and warranty:

Grantor, for the Consideration and subject to the Reser-
vations from Conveyance and the Exceptions to Convey-
ance and Warranty, grants, sells, and conveys to Grantee
the Property, together with all and singular the rights and
appurtenances thereto in any way belonging, to have and
to hold it to Grantee and Grantee’s heirs, successors, and
assigns forever. Grantor binds Grantor and Grantor’s
heirs and successors to warrant and forever defend all

and singular the Property to Grantee . . . except as to the
Reservations from Conveyance and the Exceptions to
Conveyance and Warranty.

Id.

After the Wenskes and the Ealys both executed oil and gas
leases, a dispute arose between them concerning how the out-
standing 1/4 of the royalty should be borne. The Wenskes
contended that it was to be deducted entirely from the 5/8 mineral
interest conveyed to the Ealys; the Ealys countered that the deed
allocated the burden proportionately, so that the Ealys were
burdened by only 5/8 of the prior royalty interest and the Wenskes
3/8 of it. The trial court granted summary judgment to the Ealys,
declaring that the royalty interest burdened both the Ealys’ and the
Wenskes’ mineral interests in proportion to their fractional
interests, and the court of appeals affirmed. Id. at 793–94; see
Vol. XXXIII, No. 1 (2016) of this Newsletter. In a 5-4 decision,
so did the supreme court.

The parties both understood, the court observed, that the
construction of the deed turned in large part on the meaning of the
“subject-to” clause. Wenske, 521 S.W.3d at 796. Although a
subject-to clause may limit the grant, its principal function in a
deed, according to the court, “is to protect a grantor against a
claim for breach of warranty when some mineral interest is
already outstanding.” Id. Quoting an 1882 opinion of the Pennsyl-
vania Supreme Court that “[t]he best construction is that which is
made by viewing the subject of the contract as the mass of
mankind would view it,” id. at 797 (alteration in original) (quoting
Dunham v. Kirkpatrick, 101 Pa. 36, 43 (1882)), the court declared
that “[g]iving the deed’s words their plain meaning, reading it in
its entirety, and harmonizing all its parts, [the court could not]
construe it to say the parties intended the Ealys’ interest to be the
sole interest subject to the [outstanding royalty interest],” id. And,
said the court, “declining to apply mechanical rules or require the
use of ‘magic words,’” it would not read such an intent into the
deed. Id.

Under the principle that a mineral interest “carries with it by
operation of law the right to a corresponding interest in the
royalty,” id. (quoting Woods v. Sims, 273 S.W.2d 617, 621 (Tex.
1954)), the court explained, “a [previously] severed fraction of the
royalty interest . . . generally would burden the entire mineral
estate because it necessarily limits the royalty interests attached to
the underlying mineral interests,” id. The court found no expres-
sion in the deed of the parties’ intention to depart from this “basic
principle of mineral conveyance.” Id. The court further noted that
the exceptions to the conveyance and to the warranty were
combined into one clause in the deed. Id. Although some might
conclude just the opposite, that combined clause indicated to the
court an intent to avoid a breach of warranty rather than a clear
attempt to reserve a full 3/8 interest free of the prior royalty. Id.
“[T]he only reasonable reading of the deed,” the court concluded,
“result[ed] in the Wenskes and Ealys bearing the [outstanding
royalty] in shares proportionate to their fractional interests in the
minerals.” Id. at 798.

The court emphasized that it was not holding that all convey-
ances of a fractional mineral interest subject to an outstanding
royalty will, by default, result in the parties being proportionately
burdened. Id. To the contrary, “[i]n construing an unambiguous
deed, the parties’ intent—determined by a careful and detailed
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examination of the document in its entirety—is paramount. Rigid,
mechanical, arbitrary, and arcane rules, which at one time offered
certainty at the expense of effectuating intent, are relics of a
bygone era.” Id.

The court declined to overrule Bass v. Harper, 441 S.W. 2d
825 (Tex. 1969), relied upon by the Wenskes. In Bass the owner
of a tract of land subject to prior conveyances of an aggregate 3/7
of the royalty executed a warranty deed conveying one-half of the
minerals, with a subject-to clause excepting from the conveyance
the outstanding royalty interests. Wenske, 521 S.W.3d at 794–95.
The Bass court held that the grantee must bear the entire burden
of the previously conveyed royalty interests because the exception
of them had been “tied specifically to the grant.” Id. at 795
(quoting Bass, 441 S.W.2d at 827). The Bass court’s analysis had
relied, according to the Wenske majority, in large part on the
location of the subject-to clause in the deed, and, although the
court did not reject Bass as mistaken jurisprudence, it should be
viewed as limited to the specific language at issue in that case. Id.

The four-justice dissent maintained that it, not the majority,
construed the deed according to its plain language. Id. at 800
(Boyd, J., dissenting). In its analysis, “only the interest granted to
the grantees [was made] ‘subject to’ the excepted interest,” so that
interest, and only that interest, must bear the burden of the
excepted interest. Id. at 799. Just as the deed subjected the Ealys’
interest to all of the Wenskes’ reserved 3/8 mineral interest, it also
subjected the Ealys’ interest to all of the outstanding 1/4 interest
in the royalty. Ironically, the dissent observed, although the
majority eschewed the use of mechanical rules, it relied on an
arbitrary rule itself—that the principal function of a subject-to
clause is to protect against a claim for breach of warranty—to
overcome the deed’s plain language that used the clause to limit
the interest granted. Id. at 816.

Notwithstanding the court’s forceful disavowal of “mechani-
cal” rules, it is difficult to read this case other than as announcing
a new rule (presumably not a “mechanical” one) that if a convey-
ance is made “subject to” some outstanding interest, even where
the grant—not just the warranty—is expressly subjected to the
outstanding interest, it is to be borne proportionately by grantor
and grantee unless the deed contains some further indication that
one or the other of the parties is to bear the entire burden. This
apparently means that “subject to that certain royalty interest,” for
example, is not the same as “subject to the entire burden of that
certain royalty interest,” although the court has left unclear why
that should be the case. If the creation of this new rule is the
court’s intention, it should have, it would seem, forthrightly
overruled Bass so that title examiners and other practitioners
might have clear guidance on the construction of subject-to
clauses. We now know that “rigid, mechanical” rules are in
disfavor. Language always operates mechanically in some sense,
though, and to suggest that there are no rules to the ascertainment
of its meaning is not especially helpful.

JUDGMENT UPHELD AGAINST HOLDER OF EXECUTIVE

RIGHTS BASED ON REFUSAL TO LEASE

Texas Outfitters Ltd. v. Nicholson, No. 04-16-00392-CV,
2017 WL 2124494 (Tex. App.—San Antonio May 17, 2017, no
pet. h.), decided the appeal of Texas Outfitters Limited, LLC
(Texas Outfitters), the owner of the executive rights over the

plaintiff Carter family’s 45.84% mineral interest in the 1,082-acre
Derby Ranch in Frio County, Texas, of a judgment in favor of the
Carters for breach of its duty as executive.

In 2002 the Carters had sold Texas Outfitters the surface of
the ranch and the executive rights appurtenant to the Carters’ 50%
of the minerals, but only 4.16% of the rights to leasing bonus and
royalty. Texas Outfitters operated a hunting business on the ranch
in the ensuing years. In 2010 Texas Outfitters received two oil and
gas leasing offers, first an offer to lease for $450-per-acre bonus
and 22% royalty and later another for $1,750-per-acre and a 25%
royalty. It accepted neither, and, after settlement negotiations
between Texas Outfitters and the Carters failed, the Carters sued
Texas Outfitters, alleging it had breached its duty as holder of
executive rights over the Carters’ minerals by refusing to lease.
Following a bench trial, the trial court awarded the Carters
damages in the amount of $867,654.32, the bonus money they
would have received if Texas Outfitters had leased for $1,750 per
acre. Id. at *1–2. The court of appeals affirmed the trial court
judgment, rejecting Texas Outfitters’ contention that it was not
supported by sufficient evidence.

The court began by observing that under Lesley v. Veterans
Land Board, 352 S.W.3d 479 (Tex. 2011), “an executive can
breach its duty by refusing to lease ‘[i]f the refusal is arbitrary or
motivated by self-interest to the non-executive’s detriment.’” Tex.
Outfitters, 2017 WL 2124494, at *4 (alteration in original)
(quoting Lesley, 352 S.W.3d at 491). There was evidence, the
court found, that Texas Outfitters refused to lease for the purpose
of protecting its hunting business, one of the Carters having
testified that Texas Outfitters’ principal had told her flatly that
there would be no lease. Id. at *9. Moreover, Texas Outfitters had
continuously refused a standing offer to lease at $1,750 per acre
over a period of months during which it had attempted to negoti-
ate concessions from the Carters such as an exchange of Texas
Outfitters’ executive rights for a greater mineral interest and
reduction of the remaining debt owed to the Carters for the ranch
purchase in exchange for Texas Outfitters’ agreement to lease. Id.
The correspondence surrounding these negotiations, according to
the court, suggested that “Texas Outfitters’ actual motive in
refusing to lease was to exact a benefit from the Carters to their
detriment . . . .” Id.

The court emphasized that it “need not and [did] not address
whether the executive’s mere failure to execute any lease the non-
executives desire is a breach of the executive duty.” Id. at *11.
The court was convinced that here the evidence showed that to
protect its hunting business, Texas Outfitters would not have
accepted any market-based lease offer without exacting a benefit
from the Carters. Id.

LEASE PERPETUATED BY CONTINUOUS PRODUCTION FROM

POOLED GAS UNIT

The suit decided by Yarbrough v. ELC Energy, LLC, No. 12-
15-00303-CV, 2017 WL 2351357 (Tex. App.—Tyler May 31,
2017, no pet. h.) (mem. op.), began when landowner Maebelle
Yarbrough prevented ELC Energy, LLC (ELC), which had
obtained a farmout of a 1980 oil and gas lease, from entering the
land covered by the lease. The court of appeals affirmed the trial
court’s summary judgment in favor of ELC on the basis of
evidence that ELC’s lease was in force.
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The lease contained a typical habendum clause under which
it would remain in effect for a term of five years and so long
thereafter as operations, including oil or gas production, continued
without cessation of more than 90 consecutive days. It could be
pooled into units for the production of oil or gas, and a declaration
of a pooled unit for gas production, the Ben Irwin Gas Unit No.
1 (Ben Irwin Unit), had been filed for record in 1983. The first
well in the gas unit, the Ben Irwin No. 1 Well (Ben Irwin Well),
produced from 1983 until 1987. Another well, the Acme Brick
Well No. 1 (Acme Brick Well), was completed within the
boundaries of the unit in 1984. Originally classified as an oil well,
the Acme Brick Well was reclassified as a gas well in December
1984 and continuously produced gas from then until at least
through February 2015, after the suit was filed. Id. at *6–7.

Yarbrough apparently argued that because the pooled unit
had originally been designated for the Ben Irwin Well and a
different unit had initially been pooled for oil production from the
Acme Brick Well, the Yarbrough lease had not been perpetuated
by pooled gas production after the Ben Irwin Well ceased to
produce. Id. at *7. The court disagreed. According to the lease,
the court pointed out, the lessee could pool for gas wells, where-
upon operations conducted on any part of the unit would be
considered for all purposes, except for royalty payment, as
conducted on land covered by the lease. Id. The Ben Irwin Unit
pooling declaration stated that it was created for gas produced
from any well or wells located on the unit classified as gas wells
by the Railroad Commission of Texas. Id. Despite the fact that the
Acme Brick Well was within the boundaries of an oil unit, it was
nonetheless a gas well existing within the boundaries of the Ben
Irwin Unit so that the continuous production of gas from that well,
the court concluded, perpetuated the leases, including the
Yarbrough lease, committed to the Ben Irwin Unit. Id.

DEVISE OF “ALL OF MY RIGHT, TITLE AND INTEREST” IN

RANCH HELD TO INCLUDE BOTH SURFACE AND MINERALS

The court in ConocoPhillips Co. v. Ramirez, No. 04-15-
00487-CV, 2017 WL 2457090 (Tex. App.—San Antonio June 7,
2017, no pet. h.), construed the will of Leonor Ramirez, who
owned the surface and an undivided 1/4 mineral interest in a
1,058-acre tract of land in Zapata County, Texas, known as the
“Las Piedras Ranch” at the time of her death. The will, probated
in 1990, devised to her son Leon Oscar Ramirez, Sr., “all of my
right, title and interest in and to Ranch ‘Las Piedras’ . . . during
the term of his natural life,” and provided that upon his death, “the
title shall vest in his children then living in equal shares.” Id. at *2
(emphasis omitted). It devised the residue of her estate equally to
her three children, Leon Oscar, Sr., Ileana, and Rodolfo, each of
whom already owned an undivided 1/12 interest in the Las Piedras
Ranch under the will of their father, Leon Juan Ramirez, who had
died in 1966. Id. at *1.

Leon Oscar Ramirez, Sr., died in 2006, survived by three
children, Leon, Jr., Minerva, and Rosalinda, referred to in the
opinion as the “Grandchildren.” Id. at *2. They filed suit against
ConocoPhillips Company (ConocoPhillips), seeking judgment
that they owned a collective 1/4 mineral interest in the Las Piedras
Ranch free of oil and gas leases executed by their father in 1993
and 1997 without the Grandchildren’s joinder and for an account-
ing for the net profits on oil and gas production from the ranch. Id.

The trial court granted summary judgment to the Grandchildren,
and the court of appeals affirmed.

ConocoPhillips argued that the trial court had misconstrued
the scope of Leon Oscar, Sr.’s life estate under his mother’s will
and that it had established, based on surrounding circumstances at
the time Leonor executed her will, that she had intended the name
“Ranch Las Piedras” to refer only to the surface estate. Id. at *4.
The court held, to the contrary, that the meaning of the words “all
of my right, title and interest in and to Ranch Las Piedras” could
be ascertained according to their plain language within the four
corners of the will, so that extrinsic evidence was inappropriate.
Id. at *5. “[A]bsent an express reservation of a mineral interest,”
it observed, “it is conveyed along with the surface . . . .” Id. Thus,
Leon Oscar, Sr., as life tenant, did not have the power to lease the
remainder interests of the Grandchildren, which were now
unleased, entitling them to an accounting as cotenants. Id. at *6.

“The parties agree[d] that the basic formula for [calculating]
the cotenancy accounting [was] the proportionate market value of
the minerals taken less the proportionate necessary and reasonable
costs of producing and marketing the minerals.” Id. at *11.
ConocoPhillips argued, however, that the trial court had erred by
(1) starting the accounting at the time of ConocoPhillips’s
acquisition of the leases on the ranch in 1995 rather than when the
Grandchildren’s interests became vested and possessory when
their father died in 2006; (2) failing to allow ConocoPhillips to
deduct its acquisition costs for two wells that predated its
acquisition; (3) failing to allow ConocoPhillips to claim royalty
payments to lessors of other interests as costs chargeable against
the Grandchildren’s share of production; and (4) failing to allow
ConocoPhillips to deduct its “allocable cost of capital” in making
the calculation. Id. The court of appeals rejected all those points.

ConocoPhillips’s assertion that its accounting obligation did
not begin until the Grandchildren’s interests became possessory,
according to the court, overlooked that its leases were never
effective as to the Grandchildren’s contingent remainder interests.
Id. As to the deductibility of ConocoPhillips’s cost of acquiring
the previously drilled wells, the court observed that just as it was
not entitled to deduct the costs of drilling those wells,
ConocoPhillips was not burdened by the revenues from their pre-
acquisition production. Id. at *12. In response to ConocoPhillips’s
contention that its deductible costs should include royalties paid
under other leases, which it sought to support on the basis that
industry accounting standards permit the deduction of royalties
from gross proceeds in calculating profits on production, the court
explained that the “industry standard deduction is premised on the
existence of a valid lease whose terms include the royalty.” Id.
Finally, ConocoPhillips’s deduction of its cost of capital was
precluded by the binding precedent of Cox v. Davison, 397
S.W.2d 200 (Tex. 1965). ConocoPhillips, 2017 WL 2457090,
at *12.

RESERVATION OF 160-ACRE PRORATION UNIT

SURROUNDING WELL HELD VOID UNDER STATUTE OF

FRAUDS

Cabot Oil & Gas Corp. v. Newfield Exploration Mid-
Continent, Inc., No. 07-16-00125-CV, 2017 WL 2622773 (Tex.
App.—Amarillo June 13, 2017, no pet. h.) (mem. op.), involved
the construction of an assignment of oil and gas leases by Cabot
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Oil & Gas Corp. (Cabot) in favor of Samson Lone Star Limited
Partnership, assigning a lease operated by Newfield Exploration
Mid-Continent, Inc. (Newfield). The assignment conveyed all of
Cabot’s interest in certain described leases, except “the EEX
McCoy #27-1 wellbore located 791N FSL and 2107N FWL of Sec.
27 Camp School Lands, Wheeler County, Texas and the 160 acre
proration unit surrounding said well from the surface down to
15,500N.” Id. at *1 (emphasis omitted). Newfield did not question
Cabot’s entitlement to the named wellbore pursuant to the
exception but refused to recognize Cabot’s ownership of any
acreage attributable to the well’s proration unit. Id.

The trial court granted summary judgment to Newfield on its
defense of the statute of frauds, and the court of appeals affirmed.
A 160-acre swath of land surrounding a well in a particular
section, the court noted, could include acreage to the north, south,
east, or west of the well, and its shape could be rectangular,
square, triangular, or potentially round and still surround the well.
Id. at *3. Because identifying some quantum of acreage surround-
ing a well did not meet the demands of the statute of frauds that
land be capable of location with reasonable certainty, and because
the proration unit for the well had not otherwise been designated,
the court held the purported reservation of the proration unit for
the well void. Id. at *5. In doing so it rejected arguments that
references in documents collateral to the assignment to “640 acre
proration units” and to the possibility that a “full 160 acres”
would be assigned to a prospective additional well in the NW¼ of
Section 27 necessarily implied that the reserved proration unit
must be a regular quarter-section. Id. at *4.

TEXAS COURT LACKED JURISDICTION TO DECIDE CLAIMS

INVOLVING LOUISIANA OIL AND GAS LEASES

York v. Oleum Operating Co., No. 06-16-00056-CV, 2017
WL 2622797 (Tex. App.—Texarkana June 16, 2017, no pet. h.)
(mem. op.), involved the competing claims of Gary York, the
nonoperating owner of a 5% working interest, and Oleum
Operating Co. (Oleum), the operator, concerning oil and gas
leases on land in Calcasieu Parish, Louisiana.

The operating agreement between Oleum and York included
a provision that a working interest owner declining to participate
in a proposed reworking operation must forfeit its interest in the
well. Although York responded to Oleum’s proposal for rework-
ing a well known as the C-2 well and sent Oleum a check, slightly
deficient according to Oleum’s call for advance payment, Oleum
disputed the effectiveness of York’s election and began treating
his interest in the C-2 well as forfeited. York filed suit in Gregg
County, Texas for breach of contract, seeking to recover the
revenue generated by production from the C-2 well. Oleum
counterclaimed for York’s failure to pay debts owed under the
operating agreement and, after a jury trial, obtained a $47,927.72
judgment. Id. at *1–2. The court of appeals reversed, holding that
the trial court lacked subject matter jurisdiction over either party’s
claims.

York’s suit, the court explained, was premised on the notion
that his ownership interest in the C-2 well was determinative of
whether Oleum owed compensation to York. Id. at *4. Because
his claims required adjudication of property interests outside
Texas, the trial court lacked jurisdiction to hear the case. Id. at *5.
Likewise, because the proper measure of Oleum’s counterclaim

damages required the same adjudication of York’s ownership
interest in the C-2 well, the trial court did not have jurisdiction
over Oleum’s counterclaim either. Id. at *7.

REFORMATION OF DEED’S MINERAL RESERVATION HELD

BARRED BY LIMITATIONS

Clement and Lynette Jarzombek owned the surface estates of
two tracts of land, a 62.6-acre tract in which they owned a 1/16
royalty interest and a 64.8-acre tract in which they owned the
entire mineral estate. See Jarzombek v. Ramsey, No. 04-16-
00571-CV, 2017 WL 2561556 (Tex. App.—San Antonio June 14,
2017, pet. filed). In 2006 the Jarzombeks executed a real estate
contract in which they agreed to sell the land to Ronald Craig
Ramsey, Jr., that provided: “Seller to keep 1/2 of the mineral and
royalty interest that he currently owns for a period of 20 years”
and as long thereafter as there was production. Id. at *1. At the
closing of the sale, on November 16, 2006, the deed prepared by
the Jarzombeks’ attorney and executed and delivered by them to
Ramsey instead reserved an undivided 1/32 royalty interest in all
the land for the agreed period. Id. In 2013 the Jarzombeks sued
Ramsey and others for reformation of the deed based on mutual
mistake to establish their right to one-half of the minerals in the
64.8-acre tract. Id. Following Cosgrove v. Cade, 468 S.W.3d 32
(Tex. 2015), the court in Jarzombek affirmed the trial court’s
summary judgment for Ramsey on the basis that the Jarzombeks’
suit was barred by the four-year statute of limitations. Jarzombek,
2017 WL 2561556, at *5; see Vol. XXXII, No. 3 (2015) of this
Newsletter (discussing Cosgrove).

The Jarzombeks asserted that the discovery rule tolled the
running of the statute of limitations until they became aware of the
mistake in the deed. Under Cosgrove, the court pointed out,
“[p]arties are charged as a matter of law with knowledge of an
unambiguous deed’s material omissions from the date of its
execution, and the statute of limitations runs from that date.”
Jarzombek, 2017 WL 2561556, at *3 (alteration in original)
(quoting Cosgrove, 468 S.W.3d at 37). “A plainly evident
omission on an unambiguous deed’s face,” according to
Cosgrove, “‘is not a type of injury for which the discovery rule is
available’ because such an injury is ‘inherently discoverable.’” Id.
(quoting Cosgrove, 468 S.W.3d at 36–37). Because in this case
the mistake was plainly evident on the face of the deed, “the
injury resulting from the erroneous reservation was [likewise]
inherently discoverable,” and the discovery rule was therefore
inapplicable. Id. at *5. The court brushed aside the Jarzombeks’
argument that the facts were distinguishable from those in
Cosgrove in that the deed in Cosgrove had omitted any mineral
reservation whatsoever, the deed in this case involved a reserva-
tion that was incorrect as to only one of two tracts, and the
distinction between minerals and royalties is not obvious to an
ordinary person. Id. The mistake in the Jarzombek-Ramsey deed
was conspicuous and unmistakable, and “‘the conspicuousness of
the [deed’s] mistake shatter[ed] any argument’ that the discovery
rule should apply.” Id. at *6 (first alteration in original) (quoting
Cosgrove, 468 S.W.3d at 37).
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DEVISE OF “ACREAGE PROPERTY, TO-WIT, FARM LANDS, AND

PASTURE LANDS” HELD TO INCLUDE SEVERED MINERAL

INTEREST

The court in Boothe v. Green, No. 13-15-00267-CV, 2017
WL 2705470 (Tex. App.—Corpus Christi June 22, 2017, no pet.
h.), construed the will of Cora McCrabb, who died in 1929.

Cora had owned an undivided one-third interest in 1,448.5
acres of farm and pasture land. In 1927 she and the owners of the
other two-thirds sold the land to J.L. Dubose, who simultaneously
reconveyed the sellers an undivided one-half interest in the
minerals in the 1,448.5 acres. After Cora died owning her share
of that mineral interest, the will she had executed in 1924, before
the sale of the land, was admitted to probate. In it she devised all
of her “acreage property, to-wit, farm lands, and pasture lands,”
to her three grandchildren, Jessie McCrabb, J.F. McCrabb, and
Mary Lee McCrabb, and the residue of her estate to Jessie alone.
In 2013 the heirs of J.F. and Mary Lee filed suit for a declaration
that their grandmother’s mineral interest in the 1,448.5 acres had
passed to all three of her grandchildren. Jessie’s heirs filed a
counterclaim in trespass to try title, maintaining that Cora’s
mineral interest passed entirely to Jessie under the will’s residuary
clause. The trial court granted summary judgment to Jessie’s
descendants. Id. at *1.

The court of appeals reversed, holding that Cora had intended
to devise the land, which was undisputedly farm or pasture land
at the time she executed her will, to all three grandchildren, and
that the devise was only partially adeemed by the sale of the
surface. Id. at *2. Ademption operates only pro tanto, according
to the court, so that the mineral estate that Cora owned at the time
of her death passed under the specific devise to all three grand-
children. Id. The court’s reasoning is not wholly illogical, but,
notwithstanding its comment that it could ascertain Cora’s intent
by examining the words chosen, the opinion neglects to discuss
and discount the plausible construction of the will that land no
longer owned as farm or pasture land at the time the will became
effective should not be treated as such.

OFFSET WELL PROVISION NOT BREACHED WHERE PRUDENT

OPERATOR WOULD NOT HAVE DRILLED

The court in Mzyk v. Murphy Exploration & Production Co.-
USA, No. 04-15-00677-CV, 2017 WL 2797479 (Tex. App.—San
Antonio June 28, 1017, no pet. h.) (mem. op.), construed the
offset well clause of an oil and gas lease between mineral owner
Helen Mzyk and her lessee, Murphy Exploration and Production
Co.-USA (Murphy). The clause provided that if a well were
drilled on adjacent land within 467 feet of Mzyk’s lease, “Lessee
agrees to drill such offset well or wells on said lands . . . as a
reasonably prudent operator would drill under the same or similar
circumstances” or, if such a well were not commenced within six
months after first production from the well on adjacent land, to
release specified acreage or pay compensatory royalty. Id. at *1
(emphasis omitted). Failure to timely commence a well or to
deliver a release would be deemed an election to pay compensa-
tory royalty. Id.

Two or three wells were drilled on adjacent land and within
467 feet of the Mzyk lease, but Murphy did not drill, release
acreage, or pay compensatory royalty. Id. at *2. After the lease
expired at the end of its primary term, Mzyk sued Murphy seeking

$11 million in damages for breach of the lease, claiming she was
entitled to that amount in compensatory royalty upon Murphy’s
failure to drill an offset well or release acreage. Id. Concluding
that the lease’s offset clause required Murphy to pay compensa-
tory royalty only if it had the obligation to drill an offset well and
failed to do so, the trial court granted summary judgment to
Murphy, which had presented evidence that no prudent operator
would have drilled on the Mzyk lease, and denied the cross-
motion for summary judgment filed by Mzyk, who provided no
evidence that drainage was occurring, that a well drilled on the
Mzyk lease would have produced in paying quantities, or that a
prudent operator would have drilled. Id. The court of appeals
affirmed.

The offset clause, the court of appeals reasoned, in requiring
the lessee to drill such well or wells as a reasonably prudent
operator would drill, expressly adopted the reasonably prudent
operator standard and obligated the lessee to drill only if a
reasonably prudent operator would have done so. Id. at *3. Mzyk
argued that the phrase “as a reasonably prudent operator would
drill” dictated not whether the lease must drill an offset well but
only how it must drill once the offset well obligation was trig-
gered, comparing the Mzyk lease to a “modern” lease that
presumes drainage is occurring. Id. On the contrary, according to
the court, the Mzyk lease form was unlike the “modern” forms to
which Mzyk referred in that it expressly included the prudent
operator standard and contained no language suggesting the
parties agreed to a presumption of actual or substantial drainage.
Id. at *4.

SEISMIC DATA LICENSEE COULD NOT AVOID PAYMENT OF

CONTRACTUAL FEE ON CHANGE OF CONTROL BY

RETURNING DATA

Fairfield Industries, Inc. (Fairfield), a company in the busi-
ness of collecting and processing seismic data and then licensing
it to oil and gas companies, had a master license agreement with
EP Energy E&P Co., L.P. (EP Energy), made in 2007, under
which Fairfield granted EP Energy the right to use specified data.
See Fairfield Indus., Inc. v. EP Energy E&P Co., No. 14-15-
00586-CV, 2017 WL 2882187 (Tex. App.—Houston [14th Dist.]
July 6, 2017, no pet. h.). Section 5 of the agreement provided that
in the event of a change in control of EP Energy or any entity that
controlled it, EP Energy would pay Fairfield a fee for the licensed
data not already licensed to the party acquiring control. Id. at *1.
In 2012 a limited liability company affiliated with certain EP
Energy investors acquired its parent company in a transaction that
constituted a change in control of an entity that controlled EP
Energy. Shortly before the change in control, EP Energy notified
Fairfield that it was terminating the seismic licensing agreement
immediately and returned or deleted all of the licensed data.
Fairfield responded that nothing in the licensing agreement
allowed EP Energy to terminate the agreement unilaterally and
later demanded that EP Energy pay the change-in-control fee.
When EP Energy refused, Fairfield sued EP Energy, claiming
over $21 million for its alleged breach of the licensing agreement.
Id. at *2. The trial court granted EP Energy’s motion for summary
judgment seeking dismissal of Fairfield’s claims. Id. at *3. The
court of appeals reversed the judgment.

EP Energy was only obligated to pay the fee, it argued, if it
actually transferred licensed data to a successor, which it had not
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done. Id. The court of appeals disagreed. The fourth paragraph of
section 5 of the licensing agreement, the court pointed out,
directly addressed the situation in which there was a change of
control of EP Energy or any entity that controlled it, requiring
payment of the fee if the party acquiring control did not already
have a license for the same data, regardless of whether there had
been a “transfer” of data. Id. at *7. The agreement’s clear text, the
court observed, did not condition EP Energy’s obligation to pay
the fee on a transfer of data to a new owner as part of a merger or
acquisition, although the parties could have agreed to such a
condition had they desired. Id. at *6. Nor did any provision of the
agreement allow EP Energy to alone terminate the agreement, and
its attempt to do so had no effect on its obligations. Id. at *8. The
agreement had a 25-year term, during which it could choose to
return or use any of the data it had licensed at any time, but the
return or deletion of data had no effect on its obligation to pay the
fee. Id. at *9.

WORKING INTEREST OWNER DISAPPOINTED AT MISSING

SALE OPPORTUNITY STAYS DISAPPOINTED

The court in Freeman v. Harleton Oil & Gas, Inc., No. 06-
16-00034-CV, 2017 WL 2889121 (Tex. App.—Texarkana July
7, 2017, no pet. h.), addressed the claims of Harleton Oil and Gas,
Inc. (Harleton), the owner of 50% of the working interest in a
680-acre oil and gas property known as the Geisler Unit in
Harrison County, Texas, against Buffco Production, Inc. (Buffco),
Twin Resources, L.L.C. (Twin), Freeman Resources, Ltd.
(Freeman Resources), and affiliated individuals and entities,
which had been sellers, and Chesapeake Louisiana, L.P. (Chesa-
peake), which had been the purchaser, under an agreement for the
sale of interests in the Geisler Unit.

By way of a July 31, 2008, letter agreement with Buffco and
Twin, who together owned 25% of the working interest in the
Geisler Unit, Chesapeake offered to pay $232,146,680.00 for
three-year term assignments of deep rights in “all of Seller’s right,
title and interest in and to the lands described” in the agreement,
some 14,378 acres in four East Texas counties, including the
Geisler Unit. Id. at *4 (alteration omitted). The letter included an
unusual “non-op offer clause” that stated, “Chesapeake also
agrees to make this offer to any non-operat[ing] working interest
owners in the Properties (‘Non-Ops’) under the same terms and
net acre price as stated in this offer.” Id. (alteration in original).
The agreement included provisions making it clear that the sellers
did not represent ownership of the interests to be sold. Instead,
Chesapeake would “perform its own title due diligence” and
notify the sellers of any title defects within a certain period. Id.
Chesapeake would be “deemed to have conclusively waived”
any defects about which it failed to notify the sellers in writing.
Id. at *5.

Landmen engaged by Chesapeake erroneously concluded that
Buffco, Twin, and Freeman Resources collectively owned the
entire working interest in the Geisler Unit, overlooking Harleton’s
50% and another 3% owned by Freeman Capital, Ltd. (Freeman
Capital). On September 18, 2008, Chesapeake received two
assignments, one from Buffco and Twin and the other from
Freeman Resources, each assigning “all of Assignor’s right, title
and interest” in the deep rights underlying the Geisler Unit, for
which it paid $13,600,000, the agreed price of $2,000 per acre for

100% of the working interest. Id. When Harleton discovered the
sale to Chesapeake, it sought to recover as a third-party benefi-
ciary of the letter agreement, while Chesapeake sued to recover its
“overpayments” to its sellers. The trial court granted summary
judgment to Harleton, finding that it was a third-party beneficiary
of the letter agreement and ordering specific performance against
Chesapeake, awarding damages against the sellers, imposing a
constructive trust on $6,800,000 out of the sale proceeds, and
ordering the sellers to pay Chesapeake’s specific performance
consideration out of those funds. Id. at *14. The court of appeals
reversed the trial court and rendered a take-nothing judgment
against Harleton.

First addressing Harleton’s claims against the sellers, the
court concluded that the only cause of action it had pleaded that
could support the imposition of a constructive trust was unjust
enrichment. Id. at *16. Although the pleadings Harleton had
initially filed in the litigation had set out the facts of the transac-
tion, they had sought relief from Chesapeake but not expressly
from the sale proceeds paid to the sellers. Id. at *17. A liberal
reading of Harleton’s pleadings led the court to conclude that
Harleton had failed to raise an unjust enrichment claim against the
sellers until amendments filed long after the two-year statute of
limitations had run on that cause of action, just as the sellers had
argued. Id. at *18.

Turning to Harleton’s claim against Chesapeake, the court of
appeals agreed with Chesapeake that Harleton was neither a party
to nor a third-party beneficiary of the Buffco-Chesapeake letter
agreement and thus lacked standing to pursue any claim against
Chesapeake. Id. at *28. “[T]here is a presumption against con-
ferring third-party beneficiary status on noncontracting parties,”
id. at *26 (quoting S. Tex. Water Auth. v. Lomas, 223 S.W.3d 304,
306 (Tex. 2007)), the court noted, and “[t]he right of [a third
party] to enforce a contract . . . should not rest on implication, but
should be clearly apparent . . . ,” id. at *27 (second alteration in
original) (internal quotation marks omitted) (quoting Dorsett
Bros. Concrete Supply, Inc. v. Safeco Title Ins. Co., 880 S.W.2d
417, 421 (Tex. App.—Houston [14th Dist.] 1993)). Here the court
found no indication that the parties to the letter agreement granted
Harleton the right to enforce it and concluded that the letter
agreement merely obligated Chesapeake to make an offer to “non-
ops” that it became aware of. Id.

The court also denied Chesapeake’s claim, based on a theory
of unjust enrichment, for recovery of its alleged overpayment for
the 3% working interest of Freeman Capital that had not been
assigned. Unjust enrichment claims, the court pointed out, “are
predicated on the absence of an express contract controlling
the circumstances.” Id. at *22. The sellers had not represented
ownership of any particular interest in the letter agreement, and
when Chesapeake failed to notify the sellers of any title defects,
it conclusively waived them and paid for whatever interests the
sellers had in the Geisler Unit. Id.

LEASE’S REWORKING CLAUSE DID NOT OVERCOME EFFECT

OF RETAINED ACREAGE CLAUSE

In Hardin-Simmons University v. Hunt Cimarron Ltd. Part-
nership, No. 07-15-00303-CV, 2017 WL 3197920 (Tex. App.—
Amarillo July 25, 2017, no pet. h.) (mem. op.), the court con-
strued a 2006 oil and gas lease between Hardin-Simmons
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University and others, as lessors, and Hunt Cimarron Limited
Partnership (Hunt Cimarron), as lessee, covering approximately
4,960 acres in Cochran County, Texas.

There had been producing oil wells on land covered by the
lease since the 1950s, and there were a number of producing
“legacy wells” on the lease when it was executed. The lease
provided that at the end of its five-year primary term, on August
1, 2011, or on cessation of a “continuous development program”
thereafter, the lease would terminate as to all lands except those
included in a “production unit” consisting of any “unitized tract”
(of which there were none), 40 acres around each oil well or
disposal well, or 80 acres around each gas well, as designated by
the lessee. Id. at *2–3. The “continuous development program”
that could maintain the lease as to all land required the com-
mencement of a well within 150 days before the end of the
primary term and then commencing operations on successive
wells, each within 150 days after completion of the prior well. Id.
at *2. The lease also contained a reworking clause that provided
as follows:

[i]f at the expiration of the primary term, oil or gas is not
being produced from the land and depths subject to this
lease but Lessee is then engaged in . . . the reworking of
any well on said land, this lease shall remain in force in
accordance with its terms so long as . . . reworking
operations are prosecuted (whether on the same or
different wells) with no cessation of more than one
hundred twenty (120) consecutive days . . . .

Id. at *4 (alteration in original).

Hunt Cimarron neither drilled nor commenced any new wells
during the primary term of the lease but commenced reworking of
10 wells just before the end of the primary term. Because it had
commenced reworking operations before the primary term
expired, Hunt Cimarron contended, the lease remained in force
and effect as to all land as long as no more than 120 days elapsed
during which it was not engaged in those operations. The lessors
disagreed, maintaining that the lease had expired at the end of the
primary term as to all non-productive acreage, and filed suit
against Hunt Cimarron. After a jury trial the trial court entered
into a take-nothing judgment against the lessors. Id. at *4–5.

The court of appeals reversed, agreeing with the lessors that
the reworking clause only extended the overall term of the lease
as to each production unit, not the primary term. Id. at *8.
Because the reworking clause extended the lease during rework-
ing operations “in accordance with its terms,” continuation of the
lease was still controlled by “its terms,” including the retained
acreage clause. Id. Hunt Cimarron’s argument that the entire lease
was extended by the reworking clause was undermined, the court
observed, by a comparison of the provisions of the reworking
clause, which merely provided that the lease term would remain
in force in accordance with its terms, with the continuous develop-
ment clause, which would keep the lease in force “as to all lands
and all depths.” Id.

U T A H —  O I L  &  G A S

A N D R E W  J .  L E M I E U X

—  R E P O R T E R  —

UTAH AGENCY PROMULGATES RULE ESTABLISHING THE

TIME FRAME AND MANNER OF PROVIDING CONSENT TO

OPERATIONS

In Vol. XXXIV, No. 2 (2017) of this Newsletter, we reported
on the Utah legislature’s recent amendment to the spacing and
pooling statutes to allow spacing and pooling orders entered by
the Utah Board of Oil, Gas and Mining (Board) to take effect
retroactively. See Utah Code Ann. §§ 40-6-2, -6, -6.5. One of the
amendments, which took effect on May 9, 2017, required the
Board to promulgate regulations outlining the manner and time
frame for determining whether owners of oil and gas are consent-
ing or nonconsenting owners for pooling purposes. See id. § 40-6-
2(4), (11). Accordingly, the Utah Division of Oil, Gas and Mining
published a 120-day (emergency) rule that provides that consent
to proposed operations must be given in writing within 30 days
after receipt of written notice of such operations; otherwise, an
owner will be deemed a nonconsenting owner for purposes of the
force pooling statutes. See Utah Admin. Code r. 649-2-9(1.2). The
emergency rule expires on September 6, 2017. To address the
upcoming expiration, the Board has published a notice of
proposed rule, which mirrors the emergency rule verbatim. See
2017-14 Utah Bull. 29 (July 15, 2017). It is anticipated that the
Board will propose a final rule amendment in late 2017.

W E S T  V I R G I N I A —  

O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

WEST VIRGINIA FLAT-RATE ROYALTY STATUTE PERMITS

NET-BACK CALCULATION OF ROYALTIES IN SPITE OF WEST

VIRGINIA PRECEDENTS THAT DISFAVOR LESSEE’S

DEDUCTION OF POST-PRODUCTION COSTS

The West Virginia Supreme Court of Appeals has held, in
Leggett v. EQT Production Co. (Leggett II), 800 S.E.2d 850 (W.
Va. 2017), that a statute requiring the payment of a 1/8 royalty “at
the wellhead” for new or reworked wells on flat-rate royalty leases
permits the use of the net-back method of calculating royalty,
which would allow for deduction of post-production costs, in spite
of a 2006 decision that prohibited this method of calculation for
leases requiring a 1/8 royalty “at the wellhead.” The court had
previously held that the statute did not allow for net-back calcula-
tion of royalty, but after granting a rehearing, the court reached
the opposite conclusion.

In 1906, the mineral owners’ predecessors in title granted an
oil and gas lease that provided for an annual $300 flat-rate royalty
for any gas wells drilled on the leased premises. In 1982, the West
Virginia Legislature enacted a statute that expressed the legisla-
ture’s disfavor toward flat-rate royalty leases and prohibited the
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issuance of drilling permits for new or reworked wells on flat-rate
leases unless the applicant oil and gas operator also filed an
affidavit stating that it would

tender to the owner of the oil or gas in place not less
than one eighth of the total amount paid to or received
by or allowed to the owner of the working interest at the
wellhead for the oil or gas so extracted, produced or
marketed before deducting the amount to be paid to or
set aside for the owner of the oil and gas in place.

Id. at 857 (quoting W. Va. Code § 22-6-8(e)). After the flat-rate
statute was enacted, the West Virginia Supreme Court of Appeals
held in Estate of Tawney v. Columbia Natural Resources, L.L.C.,
633 S.E.2d 22 (W. Va. 2006), that

language in an oil and gas lease that provides that the
lessor’s 1/8 royalty . . . is to be calculated “at the well,”
“at the wellhead,” or similar language . . . is ambiguous
and, accordingly, is not effective to permit the lessee to
deduct from the lessor’s 1/8 royalty any portion of the
costs incurred between the wellhead and the point of
sale.

Id. at 30 (emphasis added).

In Leggett II, nine wells had been drilled on the leased
premises, some before enactment of the flat-rate statute and some
after, and the oil and gas company paid a 1/8 royalty on the wells
drilled after enactment of the flat-rate statute. The mineral owners
sued the oil and gas company in the Circuit Court of Doddridge
County, alleging that the company had underpaid royalty for
production from the post-statute wells because the company had
taken deductions for post-production costs as part of calculating
the mineral owners’ royalty. Leggett II, 800 S.E.2d at 853–54.

As reported in Vol. XXXIII, No. 2 (2016) of this Newsletter,
after removal to the U.S. District Court for the Northern District
of West Virginia, the federal court certified the following two
questions to the West Virginia Supreme Court of Appeals:

1. Does Tawney v. Columbia Natural Resources, L.L.C.,
219 W.Va. 266, 633 S.E.2d 22 (2006), which was
decided after the enactment of West Virginia Code § 22-
6-8, have any effect upon the Court’s decision as to
whether a lessee of a flat-rate lease, converted pursuant
to West Virginia Code § 22-6-8, may deduct post-
production expenses from his lessor’s royalty, particu-
larly with respect to the language of “1/8 at the well-
head” found in West Virginia Code § 22-6-8(e)?

2. Does West Virginia Code § 22-6-8 prohibit flat-rate
royalties only for wells drilled or reworked after the
statute’s enactment and modify only royalties paid on a
per-well basis where permits for new wells or to modify
existing wells are sought, or do the provisions of West
Virginia Code § 22-6-8 abrogate flat-rate leases in their
entirety?

Leggett II, 800 S.E.2d at 854.

The court accepted the certified questions and heard oral
arguments in September 2016; however, in the time between
accepting the certified questions and hearing oral arguments, one
of the five justices was defeated for reelection in the May 2016
judicial election.

In November 2016, the court, in a 3-2 decision written by the
justice who was defeated in the election, answered the district
court’s first certified question in the affirmative and held that, in
light of Tawney, the flat-rate statute required that the mineral
owner must receive a 1/8 royalty that has not been “diluted by
costs and losses incurred downstream from the wellhead before
the marketable product is rendered.” Leggett v. EQT Prod. Co.
(Leggett I), No. 16-0136, 2016 WL 6835732, at *6 (W. Va. Nov.
17, 2016). The court declined to answer the second certified
question. Two of the justices dissented from the court’s decision,
arguing that the court had wrongly applied Tawney, a case about
contract interpretation, to the questions of statutory interpretation
presented in Leggett I. Id. at *8 (Loughry, J., dissenting). The
dissenters also criticized the majority opinion for its failure to
“fully address the far-reaching effects of deregulation in the gas
industry” and questioned whether the court should abandon the
Tawney rule for the one that would permit deduction of post-
production costs when calculating royalty payments. Id.

After the court’s decision, and after the defeated justice
who wrote the majority opinion in Leggett I was no longer with
the court, the lessee asked the court for a rehearing. In a 3-2 vote,
the two Leggett I dissenters and the new justice voted for rehear-
ing over the nay votes of the two remaining members of the
Leggett I majority.

In Leggett II, the court, in a 4-1 decision, with one justice
concurring in the judgment, adopted the position of the Leggett I
dissenters and held that royalty payments under the flat-rate
statute “may be subject to pro-rata deduction or allocation of all
reasonable post-production expenses actually incurred by the
lessee.” Leggett II, 800 S.E.2d at 868. The court reformulated the
certified questions into the following two questions:

Are royalty payments pursuant to an oil or gas lease
governed by West Virginia Code § 22-6-8(e) (1994)
subject to pro-rata deduction or allocation of post-
production expenses by the lessee?

May an oil or gas lessee utilize the “net-back” or “work-
back” method to calculate royalties owed to a lessor
pursuant to a lease governed by West Virginia Code
§ 22-6-8?

Id. at 867.

The court answered both reformulated questions in the
affirmative. As a result, the lessee may use the net-back method
to calculate royalties owed under the flat-rate statute. In reaching
this conclusion, the new majority concluded that the use of “at the
wellhead” in the flat-rate statute clearly expressed a legislative
intent to “value the royalties paid pursuant to the statute based on
the unprocessed wellhead price . . . .” Id. at 865.

WEST VIRGINIA SUPREME COURT OF APPEALS REJECTS

CROSS-CONVEYANCE THEORY AND DECIDES THAT OIL AND

GAS LEASES CAN BE POOLED WITHOUT CONSENT OR

RATIFICATION BY NONPARTICIPATING ROYALTY OWNERS

The West Virginia Supreme Court of Appeals has held, in
Gastar Exploration, Inc. v. Contraguerro, 800 S.E.2d 891 (W.
Va. 2017), that an oil and gas lease that covers a tract of land in
which there is a nonparticipating royalty interest can be validly
pooled without the consent or ratification of the owner of the
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nonparticipating royalty interest. The court also reaffirmed that
West Virginia follows the contract theory of pooling and does not
follow the cross-conveyance theory of pooling.

In 1933, two sisters acquired a one-half interest in the oil and
gas in place within and underlying a tract of land in Marshall
County, West Virginia containing 105.9 acres. In 1946, the sisters
conveyed to John Wenzel the right “to lease said land for oil and
gas purposes and receive any and all delay rentals that may be
received under and by virtue of any lease executed by him, his
heirs or assigns, covering [the 105.9 acres].” Id. at 894. Wenzel’s
executive right was ultimately acquired by PPG Industries, Inc.
(PPG) and, in 2011, PPG granted an oil and gas lease to Gastar
Exploration USA, Inc. (Gastar), which covered multiple tracts in
Marshall County, including the 105.9 acres. In 2012, Gastar then
pooled 700 acres from the PPG lease, including the 105.9 acres,
with other oil and gas interests to create the Wayne/Lily Unit,
which contained eight wells drilled by Gastar. The wellbores for
five of these wells penetrated the 105.9 acres. Although Gastar
did not obtain consent from any nonparticipating royalty owners
prior to creating the Wayne/Lily Unit, it did seek ratification of
the unit, but the nonparticipating royalty owners in the 105.9 acres
refused to ratify the unit. The royalties due to the nonparticipating
royalty owners were placed into escrow and, in 2014, the nonpar-
ticipating royalty owners filed a declaratory judgment action
against Gastar and PPG in the Circuit Court of Marshall County,
asking the court to determine what royalties were payable to them
from Gastar’s operations and alleging that PPG should not have
given Gastar the right to pool the 105.9 acres with other tracts
without first obtaining their consent. Id. at 894–96. In 2016, the
circuit court granted partial summary judgment to the nonpartici-
pating royalty owners and held that the pooling provision in the
PPG lease and the resulting Wayne/Lily Unit were void until such
time as the nonparticipating royalty owners consented to the
pooling. Id. at 896. In reaching its decision, the court had relied
upon Texas law that pooling creates a cross-conveyance of royalty
interests and that the nonparticipating royalty owners’ interest
could not be conveyed to the other parties in the Wayne/Lily Unit
without their consent. Id. at 897 (citing Minchen v. Fields, 345
S.W.2d 282 (Tex. 1961)). PPG and Gastar appealed.

The court reversed and held that West Virginia does not
follow the Texas cases that pooling creates a cross-conveyance of
royalty interests. Rather, the court recognized that earlier West
Virginia cases, particularly Boggess v. Milam, 34 S.E.2d 267 (W.
Va. 1945) and Donahue v. Bills, 305 S.E.2d 311 (W. Va. 1983),
had already determined that pooling consolidates the contractual
and financial interests regarding production for the pooled tracts,
but does not create joint ownership in the oil and gas. Gastar, 800
S.E.2d at 899–900. In rejecting the cross-conveyance theory, the
court noted that its adoption would “inject uncertainty in [West
Virginia’s] oil and gas jurisprudence,” and would effectively give
executive rights back to nonparticipating royalty owners. Id.
at 900.

Editor’s Note: The reporter’s firm filed an amicus curiae
brief in Gastar on behalf of the West Virginia Oil and Natural
Gas Association.

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

ENVIRONMENTAL QUALITY COUNCIL FINDS DEFICIENCIES IN

RAMACO’S BROOK COAL MINE PERMIT

As reported in Vols. XXXIII, No. 4 (2016) and XXXIV, No.
2 (2017) of this Newsletter, Kentucky-based Ramaco Resources,
Inc.’s (Ramaco) permit for a new coal mine in the Powder River
Basin north of Sheridan, Wyoming, was approved by the Wyo-
ming Department of Environmental Quality (WDEQ). The
Powder River Basin Resource Council (PRBRC), nearby land-
owners, and Big Horn Coal Company, which previously operated
an adjacent coal mine contested permit approval for Ramaco’s
Brook Mine. The dispute led to a week-long hearing in May 2017
before the Wyoming Environmental Quality Council (WEQC), a
seven-member independent citizen council that hears contested
cases and is WDEQ’s governing authority. WDEQ and Ramaco
defended permit approval, while the parties contesting the permit
raised concerns about impacts to local water wells, lack of
blasting limits, exacerbation of sinkholes in the region, and the
lack of data collected by Ramaco. Information concerning the
Brook Mine permit application, permit approval, and contested
case hearing before the WEQC can be found at https://eqc.wyo.
gov (search EQC Docket Nos. 17-4802, 17-4803, and 17-4804).

Following deliberations on August 1, 2017, the WEQC
rejected the WDEQ’s decision to approve the Brook Mine permit
and sent Ramaco’s permit application back to WDEQ so the
company and state regulators could address “deficiencies” in the
mine plan. See Heather Richards, “Panel Finds Deficiencies in
Plan for First New Wyoming Coal Mine in Decades, Withholds
Approval for Now,” Casper Star Trib. (Aug. 1, 2017). The
WEQC echoed the concerns of the PRBRC and nearby landown-
ers and also criticized Ramaco for not holding public meetings,
although such public engagement is not required. Id. Additional
work on the permit application and associated review by the
WDEQ is expected to take several months, delaying Ramaco’s
planned operations.

Instead of selling coal to the power market, Ramaco has
indicated that it will mine coal for carbon products and build a
coal research center and an industrial park adjacent to the Brook
Mine. Id. The company has reportedly partnered with the Western
Research Institute, a Wyoming nonprofit based in Laramie, to
research carbon fiber products as part of a multi-million dollar
grant from the U.S. Department of Energy. Id. The details of that
partnership, as well as Ramaco’s contribution thereto, have been
called into question. Id.
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C A N A D A  —  O I L  &  G A S

M I C H A E L  P .  T H E R O U X

C H R I S T I N E  P L A N T E

—  R E P O R T E R S  —

ALBERTA COURT OF APPEAL UPHOLDS LIMIT ON “PAY

FIRST, DISPUTE LATER” PRINCIPLE

Overview

In a recent decision in Talisman Energy Inc. v. Questerre
Energy Corp., 2017 ABCA 218, the Alberta Court of Appeal
upheld the decision of the Court of Queen’s Bench to place limits
on the “pay first, dispute later” structure, common in agreements
governed by the Canadian Association of Petroleum Landmen
(CAPL) operating procedure.

Background

This decision comes in the wake of the 2015 decision in
SemCAMS ULC v. Blaze Energy Ltd., 2015 ABQB 218, appeal
dismissed, 2016 ABCA 113, which was also upheld last year by
the Alberta Court of Appeal. In SemCAMS, the court awarded a
gas facility operator summary judgment for its unpaid invoices
totaling over CDN$6 million, even though the non-paying pro-
ducer alleged accounting errors, overcharges, and various setoffs.
The court recognized that it is unusual for a party to obtain
summary judgment when invoice amounts are disputed and may
be subject to adjustment following an audit. However, the court
awarded summary judgment to the operator on the basis of the
“pay first, dispute later” structure of the gas transportation, pro-
cessing, and facility operating agreements which included the CAPL
operating procedure—if Blaze Energy Ltd. alleged accounting
errors, overcharges, and other concerns with the amount of the
invoices, it had to pay those invoices first, then dispute the amount
through an audit or civil claim.

Summary Judgment

In Talisman, the operator, Talisman Energy Inc. (Talisman),
also applied for summary judgment of unpaid drilling invoices

based on the “pay first, dispute later” structure of its joint oper-
ating agreement with Questerre Energy Corporation (Questerre),
and relying on the reasoning in SemCAMS.

In this case, the summary judgment application was denied.
See Talisman Energy Inc. v. Questerre Energy Corp., 2015 ABQB
775. The court acknowledged that the parties had incorporated the
CAPL operating procedure into their farmout agreement and
agreed that Questerre would ordinarily be required to pay all
invoices from Talisman notwithstanding the right to audit or
dispute the charges later. However, Questerre asserted that it was
not required to pay any invoices as Talisman had not performed
the agreed operations on the two wells in Quebec. Questerre
asserted that it had only agreed to participate in operations (and
share in those costs and risks) based on Talisman’s agreement to
not only drill but also complete those wells. Ultimately, neither
well was completed and Questerre did not pay its proportionate
share of those drilling costs, leading to the dispute and Talisman’s
application for summary judgment.

Trial Required

The courts’ earlier decisions in SemCAMS were distinguished
on these facts and Talisman’s application for summary judgment
of its unpaid invoices (approximating CDN$6 million) was dis-
missed. Questerre did not dispute the nature or the quantum of
the drilling costs; its defence was more fundamental. Questerre
claimed that Talisman was not entitled to have those costs paid
unless and until it complied with the agreement reached by the
parties to complete the wells. The courts determined that the
CAPL operating procedure did not automatically apply to require
Questerre to “pay first, dispute later” simply because the parties
had agreed that the CAPL operating procedure would apply to
their joint operations. Before deciding whether the CAPL oper-
ating procedure applied, the court would first need to determine
what the parties actually agreed to (whether it was an agreement
to complete, or an agreement for combined (drill and complete)
operations). This dispute, the court determined, would need to
proceed to trial to be fully adjudicated.
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A closer look at three upcoming Foundation Special Institutes in Denver…

The National Environmental Policy Act
November 2–3, 2017, Grand Hyatt, Denver

NEPA plays a pivotal role in the permitting and approval of more natural resources and
energy development projects than any other federal law. With ongoing federal permitting and
approval requirements for energy and mineral projects—and a new administration in Washington,
DC—an understanding of NEPA law and litigation is critically important for natural resource
attorneys from government, private practice, and NGOs, as well as for environmental consultants
and landmen.

Our diverse group of speakers, experts in their fields, come from government, academia,
NGOs, consulting groups, and private practice.

Comprehensive course materials will be provided to all registrants. A detailed program and
online registration are available at https://www.rmmlf.org, or you can download a brochure here.

Oil & Gas Joint Operations and Operating Agreements
December 5–6, 2017, Westin Denver Downtown

The operating agreement is arguably the most common contractual arrangement among
business participants in the upstream oil and gas industry. In cooperation with AAPL and COPAS,
this two-day course will review myriad aspects of the joint operation of petroleum properties,
including AAPL’s Form 610-2015 Model Form Operating Agreement.

More than 400 people attended this institute in Houston last November, and we are bringing
the updated course to Denver by popular demand. The online program, registration, and general
information are available at https://www.rmmlf.org, or for a complete program brochure, click
here.

Course materials will include detailed papers by our speakers and a Forms Supplement.
Speakers include academics with special expertise in oil and gas law, members of AAPL’s
drafting committee, and professionals with extensive experience in land management, insurance,
tax, and accounting. Attorneys, accountants, landmen, engineers, management, and others who
are called upon to make these transactions happen will all benefit from attending this conference.

Opening for registration soon

Air Quality Issues Affecting Oil, Gas, and Mining Development
and Operations in the West

February 6–7, 2018, Grand Hyatt, Denver

In the world of environmental law, air quality law and regulation is by far the most active and
evolving practice area at both the federal and state levels. The oil and gas and broader energy
industries in recent years have been the most seriously challenged, but federal and state air quality
laws and programs extend to many other industries. This new Special Institute will address the
fast-changing landscape of air quality law.

https://www.rmmlf.org/conferences/nepa3-national-environmental-policy-act/overview
https://www.rmmlf.org/-/media/Files/conference-full-program-schedules/nepa3news.p
https://www.rmmlf.org/conferences/oga14-oil-and-gas-joint-operations-and-the-new-aapl-form-610-model-form-operating-agreement/overview
https://www.rmmlf.org/-/media/Files/conference-full-program-schedules/oga14news.p
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Upcoming Programs
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F E D E R A L  —  M I N I N G

N O R A  R .  P I N C U S

—  R E P O R T E R  —

SAGE-GROUSE MINING WITHDRAWALS ALLOWED TO EXPIRE

As widely expected, on September 25, 2017, the U.S.
Department of the Interior (DOI) allowed the temporary segrega-
tion of approximately 10 million acres of land from location
under the General Mining Act of 1872 (General Mining Law) to
expire. The temporary segregation was part of the Obama admin-
istration’s greater sage-grouse land use plan amendments, which
affected 10 western states. Under the land use plan amendments,
areas designated as “sagebrush focal areas” were proposed for
withdrawal from the General Mining Law for a period of 20
years. See DOI, “Record of Decision for the Great Basin Region
Resource Management Plan Amendments,” § 1.6.1 (Sept. 2015);
DOI, “Record of Decision for the Rocky Mountain Region
Resource Plan Amendments,” §§ 1.6.1, 1.7 (Sept. 2015). As part
of the proposed withdrawal, the sagebrush focal areas were
temporarily segregated from the General Mining Law for a
period of up to two years during which time DOI was to prepare
an environmental impact statement (EIS) evaluating the pro-
posed 20-year withdrawal. See Notice of Proposed Withdrawal;
Sagebrush Focal Areas; Idaho, Montana, Nevada, Oregon, Utah,

continued on page 2
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K A T H L E E N  C .  S C H R O D E R

T I M  C A N O N

—  R E P O R T E R S  —

ADMINISTRATIVE STAY OF ONRR VALUATION RULE

DECLARED UNLAWFUL

On August 30, 2017, the U.S. District Court for the Northern
District of California held that the Office of Natural Resources
Revenue (ONRR) unlawfully stayed the effect of a final rule
revising its regulations for the valuation of federal oil and gas and
federal and Indian coal under the authority of section 705 of the
Administrative Procedure Act (APA), 5 U.S.C. § 705. See
Becerra v. DOI, No. 3:17-cv-02376, 2017 WL 3891678 (N.D.
Cal. Aug. 30, 2017).

As previously reported, after a lengthy rulemaking process,
ONRR issued the revised valuation rule on July 1, 2016. See
Consolidated Federal Oil & Gas and Federal & Indian Coal
Valuation Reform, 81 Fed. Reg. 43,338 (July 1, 2016) (to be
codified at 30 C.F.R. pts. 1202, 1206); Vol. XXXIII, No. 3 (2016)
of this Newsletter. The rule took effect on January 1, 2017,
although the first reports and royalty payments under the rule were
not due until February 28, 2017. Several industry groups chal-

continued on page 3
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R A N D Y  D A N N

—  R E P O R T E R  —

TENTH CIRCUIT DISMISSES HYDRAULIC FRACTURING RULE

LITIGATION

On September 21, 2017, the U.S. Court of Appeals for the
Tenth Circuit dismissed the appeals related to the Bureau of Land
Management’s (BLM) 2015 hydraulic fracturing rule, finding that
the Trump administration’s direction to rescind the rule caused the
appeals to be prudentially unripe. See Wyoming v. Zinke, 871 F.3d
1133 (10th Cir. 2017) (petitions for rehearing en banc filed Nov.
3 & 6, 2017). As discussed below, the court went further and not
only dismissed the appeals, but remanded with directions to
vacate the 2016 district court order and opinion invalidating the
rule and to dismiss the entire action without prejudice.

In 2015, the BLM finalized regulations governing hydraulic
fracturing (fracking) on lands owned or held in trust by the United
States. See Hydraulic Fracturing on Federal and Indian Lands,
80 Fed. Reg. 16,128 (Mar. 26, 2015); Vol. XXXII, No. 2 (2015)
of this Newsletter. The fracking rule would impose (1) new well
construction requirements, (2) new flowback storage require-
ments, (3) new chemical disclosure requirements, and (4) in-
creased BLM oversight of fracking. Wyoming, 871 F.3d at 1138.
Shortly after the rule was finalized, the Independent Petroleum
Association of America (IPAA) and the Western Energy Alliance
(WEA) filed a petition for review in the U.S. District Court for the
District of Wyoming. Id. at 1138–39. The petitioners alleged

continued on page 5
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and Wyoming and Notice of Intent to Prepare an EIS, 80 Fed.
Reg. 57,635 (Sept. 24, 2015), as corrected by 80 Fed. Reg.
63,583 (Oct. 20, 2015).

The temporary segregation and proposed withdrawal affected
federal lands in Idaho, Montana, Oregon, Utah, Wyoming, and,
significantly, Nevada. The temporary segregation and proposed
withdrawal would have had the largest impact on the mining
industry in Nevada, where approximately 2,797,339 acres in the
northern Nevada counties of Washoe, Humboldt, and Elko were
proposed for withdrawal. Id. at 57,636. A mineral potential report
prepared by the U.S. Geological Survey (USGS) found that of the
two sagebrush focal area blocks proposed for withdrawal in
Nevada, 14% and 7%, respectively, of the lands contained “high
potential” for locatable minerals. See USGS, “Mineral Resources
of the Sagebrush Focal Areas of Idaho, Montana, Nevada,
Oregon, Utah, and Wyoming” (Scientific Investigations Report
2016-5089). However, because DOI failed to extend the tempo-
rary segregation, it expired by operation of law after two years.
On October 11, 2017, DOI announced that it is discontinuing the
preparation of the EIS evaluating the proposed withdrawals. See
Notice of Cancellation of Withdrawal Application and With-
drawal Proposal and Notice of Termination of EIS for the
Sagebrush Focal Area Withdrawal in Idaho, Montana, Nevada,
Oregon, Utah and Wyoming, 82 Fed. Reg. 47,248 (Oct. 11,
2017). According to DOI, “[t]he [Bureau of Land Management]
has determined that the lands are no longer needed in connection
with the proposed withdrawal.” Id. at 47,248. Therefore, “the
lands are currently open to location and entry under the United
States mining laws, subject to valid existing rights, the provision
of existing withdrawals, other segregations of record, and the
requirements of applicable law.” Id.

IBLA REAFFIRMS AND CLARIFIES TEST FOR “RELATED

PARTIES” IN DETERMINING ELIGIBILITY FOR SMALL MINER

WAIVER OF CLAIM MAINTENANCE FEES

In John Herzog, 191 IBLA 26, GFS(MIN) 24(2017), the
Interior Board of Land Appeals (IBLA) reaffirmed and clarified
prior rulings on the application of the small miner waiver of
annual claim maintenance fees. In Herzog, four claimants—each
holding eight claims—appealed four separate decisions by the
Bureau of Land Management declaring their placer mining claims
forfeited because the claimants were not entitled to claim a small
miner waiver from the annual claim maintenance fee requirement,
see 30 U.S.C. § 28f, because the claims were owned by related
parties. Under the small miner waiver, claimants are entitled to a
waiver of the annual maintenance fee if “the claimant and all
related parties” own 10 or fewer mining claims or millsites and
perform annual assessment work as required by the General
Mining Act of 1872 (General Mining Law). Id. § 28f(d)(1). The
term “related party” is defined as “the spouse and dependent
children . . . of the claimant” and “a person who controls, is
controlled by, or is under common control with the claimant.” Id.
§ 28f(d)(2). In Herzog, the claims at issue were located in the
names of four different parties, but each was located on the same
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date, was filed in person with the BLM on the same date, and
listed the same address for each claimant, and the initial payments
for each claim were made by a single check. Herzog, 191 IBLA
at 30–31. In addition, three of the claimants executed powers of
attorney permitting the other claimant, John Herzog, to locate
placer claims for the purpose of forming a placer association. Id.
at 31. In addition, none of the claims owned by any of the four
claimants were contiguous, but were instead checker-boarded
within the section. Id.

Based on the totality of the circumstances, the IBLA held that
Herzog “controlled” the other claimants because Herzog “exer-
cises actual control” over the other claimants’ claims, resulting in
the “establishment of [all] claims as a single, interconnected
unit . . . .” Id. The IBLA placed particular significance on the
“checker-boarding” of the claims, because

development of the majority of the claims would neces-
sitate cooperation with other [claimants], further evinc-
ing the control exerted by all [claimants] over one
another’s claims. Checker-boarding the claims would
make management of eight claims by each of the four
claimants impracticable, and is evidence that all 32
claims are under the management and control of Herzog.

Id. at 32. In addition, the IBLA held that the improper filing of the
small miner waiver certifications was not a curable defect under
the General Mining Law, which provides that BLM “shall afford
a mining claimant 60 days to cure a defect in a small miner waiver
application after notifying the claimant of the defect.” Id. at 34
(citing 30 U.S.C. § 28f(d)(3)). The IBLA held that the 60-day
cure period does not apply to cases where claimants do not qualify
for a small miner waiver, but rather applies to technical defects in
the waiver applications of parties otherwise entitled to claim the
exemption. Id. at 34–35.

F E D E R A L  —  O I L  &  G A S

continued from page 1

lenged the rule on December 29, 2016, see Petition for Review of
Final Agency Action, Cloud Peak Energy Inc. v. DOI, No. 2:16-
cv-00315 (D. Wyo. Dec. 29, 2016), and on February 27, 2017,
ONRR postponed implementation of the rule in light of the
pending litigation, see Postponement of Effectiveness of the 2017
Valuation Rule, 82 Fed. Reg. 11,823 (Feb. 27, 2017). ONRR
relied on APA § 705 as authority for the postponement. ONRR
then moved to stay the litigation on March 23, 2017, because it
was initiating a rulemaking process to repeal the rule, and a stay
was granted on March 24, 2017. (The litigation was voluntarily
dismissed on November 3, 2017.) ONRR published a final rule
repealing the rule on August 7, 2017, with an effective date of
September 6, 2017. See Repeal of Consolidated Federal Oil &
Gas and Federal & Indian Coal Valuation Reform, 82 Fed. Reg.
36,934 (Aug. 7, 2017).

On April 26, 2017, the States of California and New Mexico
filed complaints in the Northern District of California challenging
ONRR’s postponement of the rule as a violation of the APA. The
magistrate judge agreed with the plaintiffs that ONRR’s postpone-
ment of the rule violated the APA. The court noted that section
705 allows postponement of the “effective date” of a rule
“pending judicial review.” Becerra, 2017 WL 3891678, at *8.
ONRR’s postponement of the rule, according to the court, met
neither of these criteria. First, ONRR postponed the rule on
February 27, 2017, which was after its stated effective date of
January 1, 2017. ONRR argued that the rule’s true effective date
was February 28, 2017, because this date was the compliance date
by which lessees were first required to report and pay royalties.
Id. The court found, however, that compliance dates are distinct
from effective dates. Id. at *9. Second, the court held that judicial
review of the rule was not pending, as section 705 required,
because ONRR had sought and received a stay of the litigation
challenging the rule pending its repeal. Id. For these reasons, the
court found the agency improperly invoked section 705. The court
also held that because ONRR unlawfully invoked section 705 to
postpone the rule, it had effectively repealed the rule and had
done so without notice and comment as required by the APA, 5
U.S.C. § 553. Becerra, 2017 WL 3891678, at *10–11.

The court did not vacate ONRR’s postponement of the rule
as is typical when an agency is found to have acted unlawfully
under the APA. ONRR’s repeal of the rule was scheduled to take
effect on September 6, 2017, just seven days after the court issued
its decision. The court found vacating the postponement would
unduly disrupt regulated entities (i.e., royalty reporters and
payors) by requiring them to comply with the rule for only seven
days prior to the rule’s effective repeal. Accordingly, the court
declared the postponement of the rule unlawful but did not vacate
the postponement. Id. at *12.

Given ONRR’s formal repeal of the rule, it remains, for the
moment, ineffective. California and New Mexico filed a com-
plaint challenging ONRR’s repeal of the rule on October 17,
2017, alleging violations of the APA and other statutes. See
Complaint for Declaratory and Injunctive Relief, California v.
DOI, No. 3:17-cv-05948 (N.D. Cal. Oct. 17, 2017), 2017 WL
4642084.

IBLA UPHOLDS BLM LEASE EXPIRATION DECISION

The Interior Board of Land Appeals (IBLA) held in Coastal
Petroleum Co., 190 IBLA 347, GFS(O&G) 12(2017), that the
Bureau of Land Management (BLM) properly found that a federal
oil and gas lease terminated when the lessee failed to meet its
burden of establishing that a well on the lease was capable of
producing in paying quantities on the lease’s expiration date.

The lease at issue was set to expire at midnight on October
31, 2012. Coastal Petroleum Company (Coastal) spudded a well
on the lease in 2010, fracture-treated the well on September 14,
2012, confirmed that the well had pressure and the ability to flow
on October 9, 2012, and on October 16, 2012, pulled and
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analyzed two gas samples and then moved the equipment required
for testing and production off lease and shut in the well. Id. at
349–51, 354. The BLM Montana State Office determined that the
lease had expired by operation of law on October 31, 2012,
because the lease was not producing oil or gas in paying quanti-
ties. BLM rejected Coastal’s claims that good gas pressure, a
well’s ability to flow, and a gas sample demonstrate a well is
capable of producing in paying quantities. Id. at 351.

The IBLA affirmed BLM’s decision. The IBLA first reiter-
ated the familiar rule that, in order to extend a lease, a well on the
lease must be

physically capable of producing a sufficient quantity of
oil and/or gas to yield a reasonable profit after the
payment of all the day-to-day costs incurred after the
initial drilling and equipping of the well, including costs
of operating the well, rendering the oil or gas market-
able, and transporting and marketing that product.

Id. at 353–54 (quoting Coronado Oil Co., 164 IBLA 309, 324,
GFS(O&G) 10(2005)). The IBLA noted that the burden is on the
lessee to establish that a well meets this test. Id. at 354. The IBLA
rejected Coastal’s reliance on a half-hour well test to demonstrate
that the lease “contained gas.” Id. at 355. The IBLA reasoned that
this showing was, at most, a “demonstration of gas potential” and
did not show the well itself was capable of producing in paying
quantities. Id. Without production or flow rate data, BLM was
unable to determine the well’s productive capacity. Id.

Coastal alternatively argued on appeal that it was conducting
drilling operations on the lease’s expiration date and that it was
therefore entitled to a two-year lease extension. See 30 U.S.C.
§ 226(e). The IBLA, however, declined to consider Coastal’s
argument because Coastal did not raise it before the BLM
Montana State Director. Coastal, 190 IBLA at 356–57; see 43
C.F.R. § 3165.3(b).

This case is a reminder that, although federal lessees have
several avenues for extending an oil and gas lease, including
completing a well capable of production in paying quantities on
the lease, lessees bear the burden of establishing that extensions
are warranted. Lessees who delay operations until the final months
of a lease risk being unable to compile the required evidence of a
well’s productive capacity in time for BLM to find the lease was
properly extended.

IBLA UPHOLDS ONRR ORDER TO PERFORM

RESTRUCTURED ACCOUNTING

In XTO Energy, Inc., 191 IBLA 110, GFS(O&G) 14(2017),
the Interior Board of Land Appeals (IBLA) upheld an order from
the Office of Natural Resources Revenue (ONRR) directing a
lessee to perform a restructured accounting on 30 leases across
seven years based on a sample size of two leases across three
years.

The Federal Oil and Gas Royalty Management Act of 1982
(FOGRMA), 30 U.S.C. §§ 1701–1757, authorizes ONRR to issue
an order directing a federal lessee to perform restructured
accounting if it identifies underpayments or overpayments based
upon repeated, systemic reporting errors for (1) a significant
number of leases or (2) a single lease for a significant number
of reporting months. 30 U.S.C. § 1724(d)(4)(B)(i). ONRR must

set forth its reasons and factual bases and allow the lessee “a
reasonable period of time (but not less than 60 days)” to perform
the restructured accounting, among other requirements. Id.
§ 1724(d)(4)(B)(ii)(IV).

XTO Energy, Inc. (XTO) was responsible for reporting and
paying royalties due on production from more than 30 federal oil
and gas leases and associated communitization agreements (CA)
in Texas. ONRR audited XTO’s royalty reporting and payments
for two sample leases that were committed to multiple CAs during
sample months over a three-year period. XTO Energy, 191 IBLA
at 112. The number of audited months differed by audit issue; for
example, ONRR reviewed 10 and 11 months, respectively, for
two of the issues. Id. at 120. ONRR discovered numerous
reporting errors, including unauthorized commingling and off-
lease measurement, and as a result ordered XTO to perform a
restructured accounting for a seven-year period encompassing the
sampled three-year period, and for over 30 leases including the
two sampled leases. Id. at 112. The order required XTO to
perform the restructured accounting within 60 days. Id.

XTO appealed the order, arguing, among other things, that
ONRR could not direct it to perform restructured accounting on
all 30 leases over a seven-year period based on an audit of two
leases over a three-year period; that ONRR failed to afford XTO
a reasonable period of time within which to perform the restruc-
tured accounting; and that ONRR erred in its substantive conclu-
sions regarding XTO’s alleged errors. The IBLA upheld the order
in all respects.

The IBLA first upheld the order’s direction that XTO
perform restructured accounting on 30 leases based on its audit of
two leases. The IBLA reasoned that “FOGRMA authorizes the
ordering of restructured accounting on many leases ‘based upon
repeated, systemic reporting errors . . . for a single lease for a
significant number of reporting months.’” Id. at 117 (quoting 30
U.S.C. § 1724(d)(4)(B)(i)). The IBLA similarly upheld ONRR’s
direction that XTO perform restructured accounting across the
entire seven-year period authorized by FOGRMA because ONRR
found repeated errors in a significant number of reporting months
over the three-year audit period. Id. at 120. With respect to both
findings, the IBLA noted that XTO had not shown that its
methodology for calculating royalty payments differed on any of
the leases or during any months across the seven-year audit
period. Id. at 118, 120. Thus, XTO’s errors as discovered during
the selected months for the sampled leases were “capable of
repetition” and ONRR’s restructured accounting order was
warranted. Id. at 118.

The IBLA also held that 60 days was a reasonable time frame
to perform the restructured accounting, id. at 123, and that ONRR
could order restructured accounting whether or not the errors
identified had any actual impact on royalties owed to the United
States, id. at 123–24.

XTO made additional arguments objecting to ONRR’s
substantive findings, most of which the IBLA rejected as insuffi-
cient to show ONRR erred. Notably, however, XTO also argued
that regulations prohibiting “off-lease” measurement did not
prohibit “off-CA” measurement in this case because many of the
leases were large and encompassed multiple CAs. Id. at 124–25.
The IBLA disagreed, noting that Onshore Oil and Gas Order No.
5 (which has since been codified, with some modifications, as
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previously reported in Vol. XXXIII, No. 4 (2016) of this Newslet-
ter) expanded the definition of measurement “on the lease” to also
refer to measurement on a CA. Id. at 125.

Orders to perform restructured accounting are often costly
and time-consuming, and the IBLA’s decision confirms that
ONRR may order restructured accountings within the minimum
amount of time allowed by statute. The IBLA’s decision also
confirms that ONRR has significant flexibility to order broad-
reaching restructured accountings. The decision reminds federal
oil and gas lessees to take proactive steps (such as self-auditing)
to identify inefficiencies or errors in their royalty reports and
payments and correct those errors and payments.

E N V I R O N M E N T A L  I S S U E S
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that the rule “was ‘arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law’ under 5 U.S.C. § 706(2)(A),
and also was ‘in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right’ under § 706(2)(C).”
Wyoming, 871 F.3d at 1139. On June 21, 2016, the district court
invalidated the fracking rule under section 706(2)(C) of the
Administrative Procedure Act, concluding that the BLM had
acted beyond its statutory authority. Id. In sum, “the district
court concluded that no statute authorized the BLM, or any
other federal agency, to regulate fracking.” Id. In fact, the district
court concluded that a 2005 amendment to the Safe Drinking
Water Act specifically precluded all federal regulation of non-
diesel fracking. Id. As a result, the district court declined to
consider whether the rule was arbitrary and capricious in violation
of section 706(2)(A). Id. at 1140. The BLM and several environ-
mental groups appealed the district court’s order to the Tenth
Circuit. Id.

While the appeals to the Tenth Circuit were pending,
President Trump issued Executive Order No. 13,771, 82 Fed.
Reg. 9339 (Jan. 30, 2017), which required the U.S. Department
of the Interior to review its regulations, including the fracking
rule, “for consistency with the policies and priorities of the new
Administration.” Wyoming, 871 F.3d at 1140 (quoting Motion of
Federal Appellants to Vacate Oral Argument and to Abate Case
at 2, Wyoming, 871 F.3d 1133 (Nos. 16-8068, 16-8069)).
President Trump then issued Executive Order No. 13,783, 82 Fed.
Reg. 16,093 (Mar. 28, 2017), which directed the Secretary of the
Interior to “publish for notice and comment proposed rules
suspending, revising, or rescinding” the fracking rule. Wyoming,
871 F.3d at 1140. The Secretary later clarified in Secretarial
Order No. 3349 (Mar. 29, 2017) that the BLM would rescind the
rule in full, and, on July 25, 2017, the BLM opened a 60-day
notice and comment period for a proposed rule that would entirely
rescind the fracking rule, see Hydraulic Fracturing on Federal and
Indian Lands, Rescission of a 2015 Rule, 82 Fed. Reg. 34,464
(proposed July 25, 2017). Wyoming, 871 F.3d at 1140. In the
notice, the BLM stated that it “believes that the 2015 final rule
unnecessarily burdens industry with compliance costs and
information requirements that are duplicative of regulatory
programs of many states and some tribes. As a result, we are

proposing to rescind, in its entirety, the 2015 final rule.” Id. at
1141 (alterations omitted) (quoting 82 Fed. Reg. at 34,465).

Given the recent activity at the administrative level, the Tenth
Circuit first considered whether it was appropriate to even
proceed to the merits. Under the prudential ripeness doctrine, the
court noted that “there will be instances when the exercise of
Article III jurisdiction is unwise.” Id.

[T]he ripeness doctrine is “designed to prevent the
courts, through avoidance of premature adjudication,
from entangling themselves in abstract disagreements
over administrative policies, and also to protect the
agencies from judicial interference until an administra-
tive decision has been formalized and its effects felt in a
concrete way by the challenging parties.”

Id. (internal quotation marks omitted) (quoting National Park
Hospitality Ass’n v. DOI, 538 U.S. 803, 807–08 (2003)). The
Tenth Circuit concluded that, although a handful of factors cut in
favor of concluding the appeal was ripe for review (e.g., clear
legal issue), its review of a rule the BLM was in the process of
rescinding would be a waste of judicial resources. Id. at 1142.
Furthermore, the court found that withholding its review would
not impose a hardship on the parties seeking review. Id. at 1143.
And, given the fracking rule’s uncertain future under the Trump
administration, the court went further and dismissed the appeal,
vacated the district court’s underlying order, and remanded with
instructions to dismiss the underlying action without prejudice. Id.
at 1145–46. In short, the court dismissed the entire fracking rule
litigation due to the changed circumstances brought about by the
Trump administration’s position on the issue. Notably, the court
issued its order dismissing the appeal sua sponte, as no party to
the litigation had filed a motion to dismiss.

The court’s decision, however, has led to some uncertainty as
to whether the fracking rule is, or will be, effective before the
BLM completes the rescission process. Multiple parties, including
the IPAA and WEA, filed petitions asking the Tenth Circuit to
reconsider its decision to immediately vacate the district court’s
invalidation of the rule to avoid regulatory uncertainty while the
BLM works to complete its full rescission of the rule. The Tenth
Circuit has not acted on these petitions at the time of this writing.

F E D E R A L  E N E R G Y

R E G U L A T O R Y  C O M M I S S I O N

K E V I N  M .  G O R M L Y

J O N  C .  B E C K M A N

—  G U E S T  R E P O R T E R S  —

EFFECT OF RELIGIOUS FREEDOM RESTORATION ACT ON

INTERSTATE NATURAL GAS PIPELINE DEVELOPMENT

Adorers of the Blood of Christ v. FERC, No. 5:17-cv-03136,
2017 WL 4310369 (E.D. Pa. Sept. 28, 2017), appeal docketed,
No. 17-3163 (3d Cir. Oct. 2, 2017), might be a case to watch
because it features a claim that a federally regulated natural gas
pipeline project violates the religious freedoms of the affected
landowners. Before the U.S. District Court for the Eastern District
of Pennsylvania were the Adorers of the Blood of Christ’s



page 6 MINERAL LAW NEWSLETTER Vol. XXXIV, No. 4, 2017

(Adorers) motion seeking to enjoin construction of Transcontinen-
tal Gas Pipeline, LLC’s (Transco) Atlantic Sunrise pipeline and
Transco’s and the Federal Energy Regulatory Commission’s
(FERC) motions to dismiss for lack of subject matter jurisdiction.
The Adorers claim that FERC’s order allowing the construction
and operation of the pipeline through lands that they own violates
their free exercise of religion protected by the Religious Freedom
Restoration Act of 1993 (RFRA), 42 U.S.C. §§ 2000bb to
2000bb-4. Adorers, 2017 WL 4310369, at *1. RFRA states in
relevant part,

Government shall not substantially burden a person’s
exercise of religion even if the burden results from a rule
of general applicability, except . . . [g]overnment may
substantially burden a person’s exercise of religion only
if it demonstrates that application of the burden to the
person—(1) is in furtherance of a compelling govern-
mental interest; and (2) is the least restrictive means of
furthering that compelling governmental interest.

Id. at *2 (alteration in original) (quoting 42 U.S.C. § 2000bb-1(a),
(b)).

The Adorers claimed that FERC’s approval of the pipeline
substantially burdened their exercise of religion. As such, the
Adorers sought a preliminary injunction enjoining Transco from
constructing and operating the pipeline. Id. at *1. In dismissing
the motion for preliminary injunction, the court noted that the
Adorers did not present any objections, including their RFRA
claims, to FERC during the review and issuance of the certificate
of public convenience and necessity covering the pipeline. Id. at
*2. Furthermore, the Adorers did not apply to FERC for a
rehearing. Id. Therefore, the court found that the Adorers’ RFRA
challenge to FERC’s order was barred under section 9(a) and (b)
of the Natural Gas Act, 15 U.S.C. § 717r(a), (b). Adorers, 2017
WL 4310369, at *3. In short, the Adorers failed to follow
administrative procedure and, therefore, the court did not have
jurisdiction over their claims.

Here, the court did not reach the substance of the Adorers’
argument under RFRA. Instead, the court found the Adorers’
objections to be an attempted collateral review of the certificate
of public convenience and necessity and granted Transco’s and
FERC’s motions to dismiss for lack of subject matter jurisdiction.
Id. at *4. It is well-settled that the Natural Gas Act does not
permit “an aggrieved party . . . to pursue collateral review of a
FERC certificate in state court or federal district court.” Id. at *2
(emphasis omitted) (quoting American Energy Corp. v. Rockies
Express Pipeline LLC, 622 F.3d 602, 605 (6th Cir. 2010)).
Therefore, the RFRA argument was not properly before the
district court.

The U.S. Court of Appeals for the Third Circuit may not
reach the merits of the RFRA challenge in Adorers, but this type
of challenge is worth noting and following. Oil and gas develop-
ment is dependent on takeaway capacity. Takeaway capacity often
benefits from the use of eminent domain. A RFRA-type challenge
to the use of eminent domain could hinder pipeline construction
in a way that affects oil and gas development.

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

R O B E R T  C .  M A T H E S

—  R E P O R T E R  —
K A T H L E E N  C.  SC H R O D E R

B R I A N  A.  A N N E S

—  G U E S T  R E P O R T E R S  —

SECRETARY OF THE INTERIOR ISSUES ORDER TO IMPROVE

THE FEDERAL ONSHORE OIL AND GAS AND FEDERAL SOLID

MINERALS LEASING PROGRAMS

On July 6, 2017, Secretary of the Interior Ryan Zinke issued
Secretarial Order No. 3354 (Order 3354), aimed at improving the
federal onshore oil and gas and solid minerals leasing programs.
In Order 3354 the Secretary charged the Bureau of Land Manage-
ment (BLM) with (1) improving implementation of the quarterly
oil and gas lease sale provision of the Mineral Leasing Act of
1920, 30 U.S.C. § 226(b)(1)(A); (2) identifying opportunities to
improve the federal onshore oil and gas and solid mineral leasing
programs and to enhance exploration and development of these
resources; and (3) developing a strategy to “efficiently and
effectively” process permit applications while reducing permit
processing times. Order 3354 § 3.

Order 3354 directs the Assistant Secretary for Land and
Minerals Management and the BLM Director to provide a report
by August 20, 2017, to the Counselor to the Secretary for Energy
Policy describing progress in improving quarterly oil and gas
lease sales, options to improve the leasing programs, and a
strategy to process pending permits and improve the permitting
process. Id. § 4. To the reporters’ knowledge, no such report has
been made public. The Secretary, however, provided an update on
the Department of the Interior’s progress in implementing Order
3354 in an October 24, 2017, report. See U.S. Dep’t of the
Interior, “Final Report: Review of the Department of the Interior
Actions that Potentially Burden Domestic Energy” (Oct. 24,
2017) (Report). Issued in response to Executive Order No.
13,783, 82 Fed. Reg. 16,093 (Mar. 31, 2017), the report explained
that BLM is revising and reforming its leasing process and
expects to complete such revisions by the end of 2017. See Report
at 6, 9–10.

EXECUTIVE AND SECRETARIAL ORDERS AIM TO INCREASE

EFFICIENCY OF ENVIRONMENTAL REVIEWS

On August 15, 2017, President Donald Trump issued
Executive Order No. 13,807 (EO 13,807), 82 Fed. Reg. 40,463
(Aug. 15, 2017), aimed at improving coordination, transparency,
and predictability in federal environmental reviews and permitting
processes for major infrastructure projects that require multiple
agency authorizations. Although many of the executive order’s
directives are specific to major infrastructure projects, it notably
directs the Council on Environmental Quality (CEQ) to identify
actions it will take to enhance and modernize the environmental
review and authorization process, including the issuance of
regulations and policy necessary to promote interagency coordina-
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tion of environmental reviews, maximize use of existing studies,
and reduce delays in National Environmental Policy Act (NEPA)
reviews.

In conjunction with EO 13,807, Secretarial Order No. 3355
(SO 3355) was issued on August 31, 2017, to further streamline
the NEPA review process. Key components of SO 3355 include
time and page limits for NEPA reviews and related documents
and a focus on efficient practices like tiering and incorporation by
reference. Id. § 4. SO 3355 directs that environmental impact
statements (EIS) be no longer than 150 pages, excluding appendi-
ces, or 300 pages for “unusually complex” projects. Id. § 4(a)(1).
SO 3355 also directs that final EISs be completed within one year
of the agency issuing a notice of intent to prepare the EIS. Id.
§ 4(a)(2). Any timeline exceeding the one-year target by more
than three months must be approved by the Assistant Secretary
with responsibility over the matter. Id. SO 3355 does not specify
how it will effectuate these objectives.

In response to EO 13,807, CEQ published an initial list of
actions to improve the environmental review and authorization
process. See Initial List of Actions to Enhance and Modernize the
Federal Environmental Review and Authorization Process, 82
Fed. Reg. 43,226 (Sept. 14, 2017). The list includes numerous
administrative actions aimed at improving environmental reviews,
some of which are specific to infrastructure projects and some of
which are more general. Most significantly, CEQ stated that it
intends to review its 1978 regulations that implemented the
procedural provisions of NEPA at 40 C.F.R. pt. 1500 “in order to
identify changes needed to update and clarify those regulations.”
82 Fed. Reg. at 43,227. CEQ also stated that it intends to revise,
modify, or supplement existing guidance on (1) establishing,
applying, and revising categorical exclusions under NEPA;
(2) preparing environmental assessments; (3) improving the
process for preparing efficient and timely environmental reviews
under NEPA; (4) appropriate use of mitigation and monitoring
and appropriate use of mitigated findings of no significant impact;
and (5) collaboration and conflict resolution. Id.

BLM PUBLISHES NOTICE OF INTENT TO DETERMINE IF LAND

USE PLANS ADDRESSING GREATER SAGE-GROUSE

CONSERVATION REQUIRE AMENDMENTS

On October 11, 2017, the Bureau of Land Management
(BLM) published a notice of intent to consider amending some,
all, or none of its land use plans that it revised or amended in
2014 and 2015 to conserve the greater sage-grouse across 10
states within the species’ range. See Notice of Intent to Amend
Land Use Plans Regarding Greater Sage-Grouse Conservation and
Prepare Associated Environmental Impact Statements or Environ-
mental Assessments, 82 Fed. Reg. 47,248 (Oct. 11, 2017). The
notice of intent initiated a public scoping period. BLM sought
public input on a variety of issues, including the designation of
sagebrush focal areas, mitigation standards, lek buffers, distur-
bance and density caps, state-specific issues, and planning criteria.
Id. at 47,249.

ONRR REPEALS 2017 VALUATION RULE FOR FEDERAL AND

INDIAN OIL, GAS, AND COAL AND REINSTATES PRIOR RULE

On August 7, 2017, the Office of Natural Resources Revenue
(ONRR) issued a final rule that repealed the valuation regulations

for federal and Indian oil, gas, and coal that were published in
July 2016, and that became effective on January 1, 2017, see
Consolidated Federal Oil & Gas and Federal & Indian Coal
Valuation Reform, 81 Fed. Reg. 43,338 (July 1, 2016) (to be
codified at 30 C.F.R. pts. 1202, 1206) (2017 Valuation Rule). See
Repeal of Consolidated Federal Oil & Gas and Federal & Indian
Coal Valuation Reform, 82 Fed. Reg. 36,934 (Aug. 7, 2017) (to
be codified at 30 C.F.R. pts. 1202, 1206). ONRR also reinstated
the valuation regulations that were previously in place. Id. at
36,934. ONRR had previously postponed implementation of the
2017 Valuation Rule to allow for the resolution of litigation
regarding the rule. See Postponement of Effectiveness of the 2017
Valuation Rule, 82 Fed. Reg. 11,823 (Feb. 27, 2017). Because of
the postponed implementation, no reporting took place under the
2017 Valuation Rule.

ONRR repealed the 2017 Valuation Rule to reevaluate its
implementation of the objectives of the rule. In its final rule
repealing the 2017 Valuation Rule, ONRR noted the reestablish-
ment of the Royalty Policy Committee and suggested it may
implement new rules in the future that better satisfy the objectives
of the 2017 Valuation Rule based on the committee’s guidance.
82 Fed. Reg. at 36,934.

Editor’s Note: For a discussion of the litigation regarding the
administrative stay of the 2017 Valuation Rule, see the Federal
Oil & Gas report in this Newsletter.

A L A S K A  —  O I L  &  G A S

J O N A T H A N  E .  I V E R S E N

—  R E P O R T E R  —

ALASKA LEGISLATURE CHANGES THE OIL AND GAS

PRODUCTION TAX—AGAIN

Alaska’s oil and gas production tax has been changed
multiple times, particularly over the last 12 years. Even the last
few years are telling, with overhauls of the tax structure in 2013,
2016, and again in 2017. This uncertainty has dramatically
impacted the oil and gas industry in Alaska.

The oil and gas production tax structure is a critical consider-
ation for oil and gas explorers and producers in Alaska because of
its impact on project economics. It has been and will likely
continue to be an area of uncertainty, and the Alaska Department
of Revenue (DOR) is in the process of drafting and publishing
regulations to implement House Bill 111 (HB 111), which passed
this year. See HB 111, 30th Leg., 2d Spec. Sess., 2017 Alaska
Laws 2nd Sp. Sess. ch. 3 (provisions effective at various dates).
To understand the impact of HB 111, it is helpful to have a basic
understanding of the structure of the production tax.

Alaska’s oil and gas production tax regime is found at Alaska
Stat. §§ 43.55.011–.900. The production tax structure, including
tax rates and credits, varies depending on the area of the state that
is the focus of the exploration, development, or production
activity.

Unlike other states that levy a severance tax on the gross
value at the point of production (GVPP) or “wellhead” value,
Alaska’s production tax is levied on the net profits of oil and gas
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production from leases or properties in the state, except for the
federal and state royalty share and oil and gas used in drilling or
production operations, or for repressuring. Id. §§ 43.55.011(e),
.020(e). At a high level, the calculation starts with destination
value, generally the higher of the sales price or a calculated
prevailing value. Alaska Admin. Code tit. 15, § 55.151(b)(1). The
costs of pipeline and marine transportation are subtracted from the
destination value to obtain the GVPP. Alaska Stat. § 43.55.150.

Upstream operating and capital costs (i.e., lease expenditures)
are subtracted from the GVPP to reach net revenue, known as
production tax value. Id. § 43.55.160. Lease expenditures, as
allowed by the DOR by regulation, are essentially the ordinary
and necessary and direct costs of exploration, development, or
production upstream of the point of production (generally the first
point that oil and gas are accurately metered and in a condition of
pipeline quality), plus an overhead allowance of 4.5% of those
costs. Id. § 43.55.165; see also Alaska Admin. Code tit. 15,
§ 55.271 (provides the percentage of the overhead allowance).
The production tax value is then multiplied by the tax rate and the
result is reduced by credits. At a high level, the calculation can be
shown as follows:

Production Tax Liability = [(GVPP – Lease Expenditures) ×
Tax Rate] – Credits

Production tax credits have been vital to oil and gas explora-
tion and development in Alaska, and certain credits for costs of
upstream capital and operating expenditures have spurred
investment in the state over the last decade. See Alaska Stat.
§§ 43.55.023, .025. Explorers and small producers (less than
50,000 British thermal unit equivalent barrels per day on average)
with no state tax liability could submit an application requesting
that the state purchase their tax credit certificates. See id.
§ 43.55.028(e). The ability to receive these rebates was tremen-
dously successful and generated a great deal of investment in
Alaska for drilling wells and shooting seismic, and for production
facilities and pipelines. Unfortunately, with the drop in oil prices
the portion of Alaska’s petroleum revenue available to pay for
government dropped from $4.76 billion in fiscal year 2014 to $1.1
billion in fiscal year 2016. As a result, the Walker administration
and certain factions of the legislature targeted the rebate program.

HB 111 was aimed primarily at ending the system of
rebatable tax credit certificates in Alaska, which will now be
available only for expenditures incurred before July 1, 2017. See
HB 111 §§ 7, 20–21 (amending Alaska Stat. §§ 43.55.023(d),
.028(a), (e) (retroactively effective July 1, 2017)). The legislature
also repealed the annual loss credit for all areas of the state, see
id. § 30 (repealing Alaska Stat. § 43.55.023(b) (effective Jan. 1,
2018)), and created a carried-forward annual loss to be applied
against taxes in later years, see id. §§ 25–28 (amending Alaska
Stat. § 43.55.165 (effective Jan. 1, 2018)). This legislation adds
new complexity to an already complex system, and the DOR is
currently crafting regulations to implement the new law. HB 111
also established a legislative working group to continue to analyze
the state’s fiscal regime—a sign that the debate will continue. See
id. § 32 (effective July 28, 2017).

C O L O R A D O —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS RULES THAT CLASS ARBITRATION IS

ALLOWED UNDER ARBITRATION CLAUSE IN CLASS ACTION

SETTLEMENT AGREEMENT

In EnCana Oil & Gas (USA), Inc. v. Miller, 2017 COA 112,
the Colorado Court of Appeals interpreted a settlement agreement
reached in a class action regarding royalty payments on gas
produced in Colorado. In 2006, the district court in a class action
case certified a class of oil and gas royalty owners. EnCana Oil &
Gas (USA), Inc. (Encana) and the parties in the original class
reached a settlement agreement in 2008; the district court in the
class action case approved the settlement agreement and dis-
missed the case with prejudice. The court order incorporated the
settlement agreement and reserved jurisdiction to enforce the
settlement and to address other matters related to the agreement.
Id. ¶ 1.

The settlement agreement provides how royalty payments
would be calculated and paid for production on and after January
1, 2009. Id. ¶ 3. The settlement agreement essentially created six
geographically based subclasses in its provisions regarding
prospective royalty payments. Id. ¶¶ 15, 37. The agreement
contains an arbitration clause providing that “[i]n the event of a
dispute over EnCana’s payment of royalty under [the methodol-
ogy for calculating royalties on gas produced on or after January
1, 2009], such dispute will be resolved in an arbitration adminis-
tered by the Judicial Arbiter Group . . . .” Id. ¶ 3 (second alter-
ation in original).

In 2016, several royalty owners purporting to act on behalf of
the class filed a demand for arbitration. Id. ¶ 1. EnCana filed a
case in district court asserting that the class “ceased to exist when
the 2005 case was dismissed with prejudice in 2008” and that “the
2008 settlement agreement did not authorize arbitration on a
class-wide basis.” Id. The district court ruled that the class had not
ceased to exist and that the claims should be resolved in class-
wide arbitration, and entered summary judgment against EnCana.
Id. EnCana appealed the district court’s order. Id.

The court of appeals’ decision discusses case law from
Colorado and other jurisdictions regarding class-wide arbitration.
The court stated that arbitration is a matter of contract, an
agreement for class arbitration may be implicit or explicit, and an
agreement to arbitrate alone is not sufficient to create an implicit
agreement to authorize class arbitration. Id. ¶¶ 24, 26.

The court found that there was an agreement for class
arbitration, based on the settlement agreement naming all mem-
bers of the class as a party, and that it implicitly authorized relief
on a class-wide or subclass-wide basis. Id. ¶ 31. The court cited
a treatise on class actions that observed that “the vast majority of
[AAA Clause Construction Awards] have interpreted ‘silent’
clauses to authorize class arbitration.” Id. ¶ 33 (alteration in
original) (quoting 1 McLaughlin on Class Actions § 2:13 (13th ed.
2016)). The court noted that if the parties had wanted the arbitra-
tion clause to provide for bilateral arbitration, specific clauses
could have been included to that effect. Id. ¶ 36. The court
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concluded that “the agreement’s plain language evidences the
parties’ intent to allow class (or subclass) arbitration.” Id.

Editor’s Note: The reporter’s law firm represented EnCana
Oil & Gas (USA), Inc. in this appeal.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

SUPREME COURT REAFFIRMS WHEN GRANT IN FEE TO

RAILROAD CREATES ONLY AN EASEMENT

The Kansas Supreme Court, in Jenkins v. Chicago Pacific
Corp., 403 P.3d 1213 (Kan. 2017), reaffirms the analysis em-
ployed in Abercrombie v. Simmons, 81 P. 208 (Kan. 1905), to
determine whether a deed purporting to convey a fee interest in
land to a railroad company conveys only an easement. It also
reaffirms the policy rationale for the rule as stated in Harvest
Queen Mill & Elevator Co. v. Sanders, 370 P.2d 419 (Kan. 1962)
(preventing the granting of strips of land in fee to lay railroad
tracks). This case comes at an opportune moment because the
U.S. Court of Federal Claims and the U.S. Court of Appeals for
the Federal Circuit have recently failed to apply the Abercrombie
rule, thereby allowing uncompensated takings of land from
Kansas landowners to support the Rails-to-Trails program under
section 8(d) of the National Trails System Act, 16 U.S.C.
§ 1247(d). See Biery v. United States, 753 F.3d 1279 (Fed. Cir.
2014); see also Vol. XXXII, No. 1 (2015) of this Newsletter.
Jenkins also helps resolve whether the railroad, or its successor,
is required to join in an oil and gas lease of the granted land. That
was the specific issue in Harvest Queen where the court con-
cluded the grant was an easement and therefore the railroad had
no right to the minerals beneath its right-of-way. Harvest Queen,
370 P.2d at 423–24.

Although in Kansas it is possible for railroads to acquire land
in fee for railroad purposes, it is not possible to obtain land in fee
when the deed reveals it is to be used to lay and maintain track.
When the conveyance is for lands to be used as a right-of-way for
railroad tracks, only an easement will pass to the railroad.
Although the deed may explicitly and unequivocally convey the
land in fee, if it is destined to be used to lay and maintain railroad
tracks, it will only convey an easement. Upon abandonment of the
easement, the land will revert to the grantor of the right, or its
successor. Jenkins, 403 P.3d at 1216–18.

The easy cases are those where the deed conveys a fee, but
the deed recites the land is being acquired for right-of-way
purposes. The more difficult cases are those, such as Abercrom-
bie, Harvest Queen, and now Jenkins, where the term “right-of-
way” does not appear in the deed but the description of the
property indicates a strip of land is being conveyed for the
purpose of laying track. The 1886 deed at issue in Jenkins
conveyed:

A strip of land Three Hundred and Fifty (350) feet wide,
of which the center line of the route and line of the
Chicago Kansas and Nebraska Railway Company as the
same is now surveyed staked and located is the center,

being one hundred and seventy five feet each side of the
center line of said route, over, across, and through the
following described tract of land, as said route and line
of said Railway, passes through the same . . . .

Id. at 1218 (emphasis omitted). The deed purports to “grant,
bargain sell and convey” the land “forever,” and with covenants
of warranty, without further mention of its use. Id. at 1218–19
(emphasis omitted).

As in Abercrombie and Harvest Queen, the court found the
deed conveyed a “strip of land” to be used for laying track. The
use of the “centerline” reference, and “land within a given number
of feet of the centerline,” “described the property in a manner that
could be construed as a right of way.” Id. at 1219. Therefore, the
court of appeals properly held the “1886 deed conveyed only an
easement because the deed reflects the property was conveyed as
the right of way for the grantee’s planned railroad.” Id. at 1220.

The unpublished court of appeals opinion was reported in
Vol. XXXIII, No. 3 (2016) of this Newsletter. In that report it was
noted that the Jenkins case is important because it properly
applied the Abercrombie analysis that the federal courts failed to
properly apply in Biery. The court of appeals attempted to
distinguish Biery, but it should have just said that the Federal
Circuit and the Court of Federal Claims failed to properly apply
the Abercrombie analysis to the deed at issue. There is no need to
distinguish a case when the prior court got it wrong. Apparently
the Kansas Supreme Court was of the same mind; it did not
mention the Biery case in its opinion. With this reaffirmation of
Abercrombie, federal courts will be compelled to recognize the
Abercrombie analysis when evaluating takings claims involving
abandoned railroad rights-of-way.

COURT OF APPEALS AFFIRMS ADMINISTRATIVE LIMIT ON

SCOPE OF AD VALOREM TAX EXEMPTION

In Kansas ad valorem taxes are a major revenue source for
counties and the state, and a major expense item for oil and gas
operators. For ad valorem tax purposes, oil and gas leases are
classified as personal property. See Kan. Stat. Ann. § 79-329
(“For the purpose of valuation and taxation, all oil and gas leases
and all oil and gas wells, producing or capable of producing oil or
gas in paying quantities, together with all casing, tubing or other
material therein, and all other equipment and material used in
operating the oil or gas wells are hereby declared to be personal
property and shall be assessed and taxed as such.” (emphasis
added)). Kansas provides a statutory exemption from ad valorem
taxation for low production oil leases. See id. § 79-201t(a)
(exemption applies to “[a]ll oil leases, other than royalty interests
therein, the average daily production from which is three barrels
or less per producing well, or five barrels or less per producing
well which has a completion depth of 2,000 feet or more.”
(emphasis added)).

In re Protest of Barker, 398 P.3d 870 (Kan. Ct. App. 2017)
(petition for review filed July 17, 2017), evaluates an administra-
tive interpretation by the Kansas Department of Revenue’s
Division of Property Valuation (DPV), stated in its oil and gas
appraisal guide, that the statutory tax exemption does not apply to
the “royalty interest and the production equipment.” Id. at 873
(emphasis added) (quoting DPV, “2016 Year Oil and Gas
Appraisal Guide,” at iii (Jan. 2016)). Although “royalty interests”
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are expressly excluded from the exemption by the statute, it is
silent regarding production equipment. The Kansas Board of Tax
Appeals (BOTA) upheld the county’s reliance on the DPV’s
interpretation of the statute when appraising the oil and gas leases
at issue. The Kansas Court of Appeals affirmed, finding that the
county appraiser is obligated by statute to follow the DPV’s oil
and gas appraisal guide. Id. (citing Kan. Stat. Ann. § 79-1456(a)).
The director of the DPV has statutory authority to adopt “direc-
tives prescribing appropriate standards for the performance of
appraisals in connection with ad valorem taxation.” Id. (quoting
Kan. Stat. Ann. § 79-505(a)).

The court was presented with an issue of first impression
“whether equipment used in the production of oil is considered
part of an ‘oil lease’ for purposes of a tax exemption . . . .” Id. at
875. The court reasoned that ad valorem taxation seeks to value
the oil and gas lease by determining the present value of the future
income potential of the lease. Id. Therefore, the primary focus is
on the value of oil and gas that can be extracted from the ground
as opposed to the equipment used to accomplish the extraction.
The court reads the “together with” language in section 79-329 as
identifying two distinct categories of oil and gas property: (1) the
lease (the intangible right to produce reflected by the oil and gas
lease contract) and (2) the equipment (tangible personal property
items). Id. at 876. In this context, “together with” does not mean
“including.” Id. It refers to a distinct category of property separate
from the lease where it may be located. The court reasoned that
“[b]ecause equipment and oil leases are categorized and assessed
differently, it is unlikely that the legislature intended ‘oil lease’ to
include equipment.” Id. at 877.

Affirming BOTA the court concluded:

Nothing in the statutory scheme or caselaw ex-
pressly states that equipment is included in the definition
of “oil lease” for purposes of tax exemption. Instead,
various statutes suggest that equipment is not included in
that definition. Strictly construing this tax exemption
statute, as we must, we conclude that equipment is not
considered part of an “oil lease” as that term is used in
[section 79-201t].

Id. at 877–78 (citation omitted).

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

OPERATOR MAY BE LIABLE TO SURFACE OWNER FOR

SALTWATER DISPOSAL

In Mosser v. Denbury Resources, Inc., 2017 ND 169, 898
N.W.2d 406, the North Dakota Supreme Court answered seven
questions for the magistrate judge for the U.S. District Court for
the District of North Dakota relating to a surface owner’s right to
receive compensation under North Dakota’s Oil and Gas Produc-
tion Damage Compensation Act, N.D. Cent. Code ch. 38-11.1,
ultimately concluding that an operator may be liable to a surface
owner for saltwater disposal into pore space. Randall Mosser and

others (collectively, Mosser) owned the surface estate of a tract of
land that was later included in a unit subject to a plan of unitiza-
tion. A 1977 oil and gas lease covering the land, which was
granted by Mosser’s predecessor-in-interest, remained in effect
due to continuous production of oil and gas from wells located on
the leased acreage. Oil and gas was produced from a well located
on Mosser’s property from 1979 to 2006, and eventually the well
was permitted as an injection well for saltwater disposal into the
pore space beneath the surface. Saltwater disposal from water
produced from other wells was authorized at depths of 5,340 to
5,496 feet below Mosser’s surface estate, and since 2011,
Denbury Resources, Inc., through its subsidiary, Denbury
Onshore, LLC (Denbury), as operator of the unit, injected
approximately 3.2 million barrels of saltwater into the pore space,
according to Mosser. Mosser, 2017 ND 169, ¶¶ 1–3. Through the
course of proceedings, the parties agreed that Denbury had the
right to dispose of saltwater generated from the unit according to
the oil and gas lease; however, the parties disagreed as to whether
Mosser was entitled to damages under the Act. Id. ¶ 5. Eventually,
seven questions relating to the applicability and scope of the Act
relative to saltwater disposal were certified to the North Dakota
Supreme Court. Id. ¶ 6.

First, the court had no problem concluding that a surface
owner owns the pore space below the surface estate absent a
conveyance of that pore space to a third party pursuant to a
conveyance made prior to April 9, 2009. Id. ¶ 17. Subsurface pore
space policy is dealt with in N.D. Cent. Code ch. 47-31, which
provides that “‘pore space’ means a cavity or void, whether
natural or artificially created, in a subsurface sedimentary stra-
tum.” Id. ¶ 15 (quoting N.D. Cent. Code § 47-31-02). “Title to
pore space in all strata underlying the surface of lands and waters
is vested in the owner of the overlying surface estate.’” Id.
(alteration omitted) (quoting N.D. Cent. Code § 47-31-03).
Finally, a conveyance of title to the surface estate also conveys the
pore space, and a severance of the pore space from the surface
estate is statutorily proscribed for conveyances beginning April 9,
2009. Id. (citing N.D. Cent. Code §§ 47-31-04, -05, -07).

Next, the court turned to the question of whether the Act
requires an operator to pay damages to a surface owner for use of
the pore space. In general terms, the Act requires payment to a
surface owner or its tenant of an amount of money equal to the
amount of damages and disruption sustained “for lost land value,
lost use of and access to the surface owner’s land, and lost value
of improvements caused by drilling operations.” Id. ¶ 20 (quoting
N.D. Cent. Code § 38-11.1-04). Denbury argued that “the word
‘land’ in N.D.C.C. ch. 38-11.1 has the meaning ascribed in
N.D.C.C. § 47-01-04 as ‘the solid material of the earth’ and does
not include pore space, which is defined as a ‘cavity or void’
under N.D.C.C. § 47-31-02 and not ‘solid material.’” Id. ¶ 19.
The court, however, took a more expansive reading of the word
“land.” In the absence of a severance of the pore space prior to
April 9, 2009, the pore space, like the mineral estate, is an estate
in land. Id. ¶ 23. In addition, the North Dakota legislature, by
prohibiting severances of the pore space from the surface estate
beginning April 9, 2009, “has irrevocably tied the pore space
estate to the surface estate . . . .” Id. In turn the court found that
“[i]t would be illogical to conclude that the pore space is not a
component of the land as that term is commonly understood and
as it is used in [the Act].” Id. Accordingly, the court found that
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“the term ‘land’ as used in [the Act] encompasses the pore space,”
and that the language and purposes of the Act, as expressly
articulated in N.D. Cent. Code § 38-11.1-02, “are broad enough
to encompass compensation for use of the surface owner’s pore
space . . . .” Mosser, 2017 ND 169, ¶ 23. As a result, a surface
owner may be entitled to compensation for an operator’s use of
the surface owner’s subsurface pore space for saltwater disposal.
Id. ¶ 24.

Finally, the court turned to the remaining five certified
questions, all of which pertained to evidentiary issues likely to
arise during the pendency of the case. With little evidence or facts
to apply, the court merely answered “no” to Questions 3 through
5 and “yes” to Question 6, and refused to answer Question 7,
based on the record in front of it. Id. ¶¶ 30–31. The court’s limited
answers to Questions 3 through 6 indicate four broad principles:
(1) recovery of damages under the Act is not necessarily limited
to those circumstances when the surface owner is currently using
the pore space or when there is evidence that the owner is likely
to make use of the pore space within the reasonably near future,
either personally or by leasing it to a third party; (2) the surface
owner does not necessarily need to prove a diminution in market
value to the affected property; (3) the surface owner does not
necessarily need to prove some damage other than the mere
occupancy or loss of access to the pore space; and (4) damages
can be recovered for use of the pore space when the only available
evidence is (a) proof of arms-length, comparable rentals being
paid to other owners for similar disposal agreements and
(b) evidence of the number of barrels of injected saltwater that is,
more likely than not, occupying the surface owner’s pore space.
Id. ¶¶ 25–30.

OIL AND GAS LEASES COVERED ALL OF LESSORS’ MINERAL

INTERESTS

In Hallin v. Inland Oil & Gas Corp., 2017 ND 254, 903
N.W.2d 61, the North Dakota Supreme Court held that oil and gas
leases covered all of the lessors’ interest in the oil and gas in the
leased lands, notwithstanding that they were not paid bonus
consideration on a portion of their oil and gas interests in those
lands. John Hallin and others (collectively, Hallin) leased to
Inland Oil & Gas Corporation (Inland) “all that certain tract of
land” consisting of 160 gross acres. Id. ¶ 2. When the leases were
executed, Hallin owned a fraction of the oil and gas rights in the
land, although, due to title issues, it was unclear whether Hallin
owned 60 or 80 net mineral acres in the land. Id. ¶ 3. At the time
of execution, Hallin also received payment drafts for bonus
payment based on 60 net mineral acres. Id. Subsequently, as a
result of separate litigation reported in Vol. XXX, No. 4 (2013)
of this Newsletter (Hallin v. Lyngstad, 2013 ND 168, 837 N.W.2d
888), it was determined that Hallin owned 80, rather than 60, net
mineral acres in the land. Hallin, 2017 ND 254, ¶ 4. Hallin and
Inland, thereafter, disputed whether the leases covered 60 or 80
net mineral acres. Rejecting Hallin’s argument that the leases and
the payment drafts should be read together, the district court
found the leases unambiguous and that they leased whatever
interest Hallin owned. Id. ¶ 5. The supreme court agreed.

Principally, the supreme court noted that “[t]he leases
specifically provide that they include ‘all that certain tract of land’
within the entire 160-acre parcel. Nothing within the four corners
of the leases suggests [Hallin] leased something other than all of

the net mineral acres they owned.” Id. ¶ 15. “The term ‘all’ is not
ambiguous,” and there is no need to look beyond the four corners
of the leases to any other evidence, including the payment drafts,
that might indicate an intent demonstrating the number of net
mineral acres purportedly leased. Id.

The court also distinguished the Hallin facts from the facts
presented in its decision in Borth v. Gulf Oil Exploration &
Production Co., 313 N.W.2d 706 (N.D. 1981), in which the court
appeared to reach a contrary decision. Borth involved an oil and
gas lease requiring timely payment of delay rentals in order to
perpetuate the lease into another yearly term (assuming there was
no production of oil or gas to otherwise hold the lease). Hallin,
2017 ND 254, ¶ 19. Underpayment or late payment of delay
rentals would have resulted in the automatic termination of the
lease. Id. Based on a title memorandum, the lessee made annual
payments on 60 net mineral acres for several years, which amount
the lessors accepted, notwithstanding doubt in the lessors’ mind
as to whether they owned 60 or 80 net acres. Id. After determining
they, in fact, owned 80 net mineral acres, the lessors sought to
cancel the lease in its entirety. Id. The supreme court upheld the
district court’s decision, after trial, to terminate the lease as to 20
net acres and validate it as to 60 net acres. Id. ¶¶ 19–20. Relying
primarily on principles of equity, the court found that both parties
failed to properly investigate title, and the lessors did not object
for many years and, thus, did not make their claim with “clean
hands.” Id. ¶ 20. Moreover, distinguishing the facts there from the
present case, when the lease in Borth was executed, the lessors’
exact acreage could have been determined from an examination
of record title. Id. ¶ 21. In contrast, in Hallin, the parties could not
have known the exact mineral acreage, because the title dispute
was not determined until the litigation was resolved. Id. As a
result, although the parties were aware of the dispute and could
have dealt with it when the lease was executed, the lessors still
granted all of their mineral interests. Id.

Editor’s Note: The reporter’s law firm represented Inland
Oil & Gas Corporation in this case.
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FEDERAL DISTRICT COURT APPLIES “AT THE WELL” RULE

AND ALLOWS POST-PRODUCTION COST DEDUCTIONS

Lutz v. Chesapeake Appalachia, L.L.C., No. 4:09-cv-02256,
2017 WL 4810703 (N.D. Ohio Oct. 25, 2017), involves a putative
class action brought by a group of landowner-lessors in the U.S.
District Court for the Northern District Court of Ohio against
Chesapeake Appalachia, L.L.C. (Chesapeake) claiming Chesa-
peake underpaid their gas royalties under the terms of their
respective leases.

In April 2015, the district court certified the question of
whether Ohio follows the “at the well” rule or the “marketable
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product” rule to the Supreme Court of Ohio. Id. at *2. Although
the supreme court accepted the certified question, it ultimately
declined to answer it, issuing a decision on November 2, 2016,
that oil and gas leases are contracts and the rights and remedies of
the parties are controlled by the specific language of the individ-
ual lease agreement at issue. See Lutz v. Chesapeake Appalachia,
L.L.C., 2016-Ohio-7549, 71 N.E.3d 1010; see also Vol. XXXIV,
No. 1 (2017) of this Newsletter. The supreme court therefore
decertified the question holding that either the lease language was
ambiguous (so the supreme court did not have extrinsic evidence
to determine the parties’ intent) or the lease language was
unambiguous (so the federal district court could settle the dispute
without the supreme court’s assistance). Id. ¶ 10.

After the supreme court decertified the question, Chesapeake
renewed its motion for partial summary judgment with the district
court on the interpretation of the leases’ royalty clauses. See Lutz,
2017 WL 4810703, at *2. Chesapeake was seeking summary
judgment on the following issues: (1) with respect to the leases
containing “at the well” language, whether royalties must be paid
based on the value of gas at the wellhead and not another location;
(2) whether Chesapeake complied with the leases containing “at
the well” language by paying royalty based on the market value of
gas at the wellhead; (3) the landowner-lessors’ “line loss” claim;
and (4) the landowner-lessors’ claim that the statute of limitations
was equitably tolled due to fraudulent concealment. Id. at *4.

Deducting Lessor’s Pro Rata Share of Post-Production
Costs (Issues 1 and 2)

Chesapeake argued that the district court should adopt the “at
the well” rule allowing the deduction of post-production costs
from the downstream sales price of natural gas in order to “work
back” to the price of the gas at the wellhead when calculating
royalties. Id. at *5. The landowner-lessors asked the district court
to adopt the “marketable product” rule, specifically the version of
the rule adopted by the Supreme Court of West Virginia in
Tawney v. Columbia Natural Resources, L.L.C., 633 S.E.2d 22
(W. Va. 2006). Lutz, 2017 WL 4810703, at *6.

The district court set forth that its task was not to determine
whether the “at the well” approach or the “marketable product”
approach was best, but rather to decide the approach that the
supreme court would adopt if the issue was before it. Id. In the
case certified to the supreme court, the court held that oil and gas
leases are contracts, and the terms of such contracts are subject to
the well-settled principles of contract law in Ohio. Id. Thus, the
intent the parties of an oil and gas lease will be established by the
language of the document when the language is unambiguous. Id.
at *7.

The landowner-lessors’ argument that the “at the well”
language in the leases was ambiguous because it does not address
how to treat deductions of post-production costs was rejected by
the district court. The district court instead concluded that the
supreme court would have adopted the “at the well” rule by
applying the clear and unambiguous language in the leases. Id.
The court found that the use of “market value at the well” would
be “meaningless in isolation because the gas is not sold at the
wellhead and, thus, there are no proceeds at the wellhead.” Id.
(quoting Schroeder v. Terra Energy, Ltd., 565 N.W.2d 887, 894
(Mich. Ct. App. 1997)). However, when read “to identify the
location at which the gas is valued for purposes of calculating a

lessor’s royalties, then the language . . . becomes clearer and has
a logical purpose in the contract.” Id. (emphasis added) (quoting
Schroeder, 565 N.W.2d at 894). The district court believed that
if it was to construe the language under the “marketable product”
rule, as the landowners urged, the phrase “market value at the
well” would be ignored in the oil and gas lease. Id. at *8. The
landowner-lessors’ argument that the parties’ course of perfor-
mance, specifically that post-production costs were never
deducted prior to 1993, gives meaning and context to the “at the
well” language in the leases was also rejected because of the
court’s reading of the language in the leases as unambiguous. Id.

Royalties on Volumes Less Than Those Actually Produced
(Issue 3)

The district court next addressed the claim by the landowner-
lessors that Chesapeake failed to pay royalties on the full amount
of gas produced at the wellhead. The landowner-lessors argued
that loss of volume of gas in a pipeline (i.e., line loss), should be
borne solely by Chesapeake. Id. at *9. Chesapeake argued that
claims due to line loss are not actionable no matter whether the
court were to apply the “at the well” rule or the “marketable
product” rule. Id. The district court granted Chesapeake summary
judgment with respect to this line loss claim. The court set forth
that the landowner-lessors provided no evidence to support their
allegations of line loss and made no effort to refute the legal
authority cited by Chesapeake, and, more importantly, because the
court determined royalties are computed based on the volume at
the wellhead, not elsewhere, loss somewhere along the line was
not relevant. Id.

Application of Fraudulent Concealment Doctrine to Extend
Limitations Period (Issue 4)

The district court finally addressed the landowner-lessors’
claim pertaining to whether the statute of limitations was equitably
tolled due to fraudulent concealment. On this issue the district
court ultimately found that because in this case the landowner-
lessors did nothing to investigate their checks or compare the
numbers on the checks to publicly available indexes, they cannot
now say that the information supplied to them on these checks was
inadequate to allow them to protect their rights. Id. at *11. The
district court set forth that all that can be determined from the
facts in this case is that the information provided to the
landowner-lessors was unverified, not whether such information
was unverifiable. Id.

Implications

This is an important decision in Ohio especially after the
supreme court decided not to adopt either the “at the well” rule or
the “marketable product” rule. While this decision is subject to
appeal, it is a victory for the industry on a key royalty issue. The
district court’s discussion relating to the line loss issue in this case
was also interesting. While the court’s decision on this issue is not
surprising, it will be interesting to see how the court decides line
loss claims in the future based on some of its reasoning in this
decision. The district court stated that because it determined
royalties are computed based on the volume at the wellhead, “loss
somewhere along the line is not relevant.” Id. at *9. This reason-
ing appears persuasive if royalties are paid based on the volume
of gas measured at the wellhead, and in this case the court
indicates that the landowner-lessors did not provide evidence to
support their allegations of line loss. However, Chesapeake’s
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argument does not appear to be that the landowner-lessors’
royalties are not being reduced by line loss but rather that claims
seeking royalty on gas not sold have been consistently rejected by
other courts. It will be interesting to see how future claims for line
loss are decided if there is clear evidence that line loss is occur-
ring and that royalties are being paid based on the volume sold
downstream and not on the volume measured at the wellhead.

FOURTH DISTRICT COURT OF APPEALS APPLIES NEW STATUTE

OF LIMITATIONS TO LEASE EXPIRATION CLAIMS

In Rudolph v. Viking International Resources Co., 2017-
Ohio-7369, 84 N.E.3d 1066 (4th Dist.), the Court of Appeals for
the Fourth District of Ohio reversed a decision from the Common
Pleas Court of Washington County, Ohio, by holding that a
landowner’s cause of action for declaratory judgment that an oil
and gas lease expired due to lack of production in paying quanti-
ties is subject to the 21-year statute of limitations in Ohio Rev.
Code Ann. § 2305.04. This decision is a departure from the
court’s previous decision in Schultheiss v. Heinrich Enterprises,
Inc., 2016-Ohio-121, 57 N.E.3d 361 (4th Dist.), where it held
“any delay by the lessor in asserting termination of the lease
cannot give life to . . . the statute of limitations.” Id. ¶ 24.

This case involves a landowner who entered into an oil and
gas lease on October 11, 1978, “for the term of two years from the
date hereof, and as much longer as oil, gas or gasoline can be
produced in paying quantity . . . .” Rudolph, 2017-Ohio-7369,
¶ 14. In 1994, the plaintiff-appellant, Victor H. Rudolph, acquired
the property subject to the lease. Id. One well, the Quick #1 Well,
was drilled on the lease within the primary term. Id. This well
produced oil or gas until 1998, with an undisputed cessation in
production between 1998 and 2001. Id. ¶ 2.

The defendant-appellee, Stonebridge Operating Co., LLC
(Stonebridge), acquired the working interest in the lease after a
series of conveyances and has operated and produced the Quick
#1 Well since 2002. Id. ¶¶ 14, 17. Viking International Resources
Co., Inc. (Viking) was assigned an overriding leasehold interest
in the lease in 2003. Id. ¶ 14. In June 2012, Rudolph received an
oil and gas division order from Stonebridge dated June 1, 2012,
which he did not sign, because he believed the lease had termi-
nated by its own terms due to nonproduction. Id. ¶ 15. On March
11, 2014, Rudolph filed a complaint in the Common Pleas Court
of Washington County against Stonebridge, Viking, and all other
potential lessees seeking a declaration that the lease was termi-
nated due to nonproduction between 1998 and 2001. Id. ¶ 16.

Viking filed a motion for summary judgment with the trial
court claiming in relevant part that Rudolph’s claim for declara-
tory judgment was barred by the eight-year statute of limitations
for written contracts under Ohio Rev. Code Ann. § 2305.06 and
that alternatively Rudolph’s claims to enforce the alleged expira-
tion were barred by the doctrine of laches. Id. ¶ 17. Viking argued
that Rudolph’s claims first accrued in 2001 after the three-year
nonproduction period. Id. ¶ 18. Rudolph argued that the applica-
ble statute of limitations for written contracts should be 15 years
because the amendment to section 2305.06 changing the 15-year
limitation period to eight years did not occur until 2012. Id. ¶ 20.
He also argued that laches should not apply for a number of
reasons, including that (1) when the lease expired he was under no
obligation to take any action, (2) he had not received royalties

since 1995, (3) Ohio Department of Natural Resources records
showed no production from 1998 to 2001, and (4) the well when
visually inspected in 2013 appeared shut down. Id. ¶¶ 21–22. The
trial court granted Viking’s summary judgment motion holding
that the declaratory judgment action was barred by the eight-year
statute of limitations in section 2305.06. Id. ¶ 29.

The Fourth District Court of Appeals overturned the trial
court’s holding that the declaratory judgment claim was barred by
the eight-year statute of limitations in section 2305.06 and also
rejected the 15-year statute of limitations argued for by Rudolph,
instead finding that the applicable statute of limitations is the 21-
year limitation for recovery of real estate in Ohio Rev. Code Ann.
§ 2305.04. Rudolph, 2017-Ohio-7369, ¶ 36. The court first stated
that “[a]n oil and gas lease containing a habendum clause stating
the lease shall remain in effect as long as oil or gas is produced in
paying quantities automatically expires when no oil or gas is
produced for two years or more.” Id. ¶ 38. The court set forth that
if, after the primary term, there exists any cessation for two years
or more, the lease automatically expires and the lessor does not
need to take any affirmative action to formally terminate the lease;
however, the lessor may need court intervention to obtain
complete relief such as cancellation of the lease of record and
removal of the cloud from title. Id. ¶¶ 40–41.

In considering the applicable statute of limitations, the court
held that when a lease expires for lack of production in paying
quantities it “does not necessarily give rise to a cause of action for
breach of the lease” because there is no violation of the lease. Id.
¶ 43 (emphasis omitted). Therefore, a declaratory judgment claim
that an oil and gas lease expired by its own term is not a breach of
lease action subject to the statute of limitations for written
contracts under section 2305.06. Id. ¶ 44. The court instead found
that Rudolph’s declaratory judgment claim was an action to
recover title to or possession of real property subject to the 21-
year statute of limitations for recovery of real property under
section 2305.04. Id. ¶¶ 45–46. Since Rudolph’s complaint was
filed in 2014, well before application of the applicable statute of
limitations, the court determined that his claim was timely. Id.
¶ 82.

The court also held that because the lease termination was
automatic, the trial court erred in finding that Rudolph’s declara-
tory judgment action was barred by laches. Id. ¶ 67. The court set
forth that four elements must be met in order to invoke the
doctrine of laches, the first of which is an “unreasonable delay or
lapse of time in asserting a right,” id. ¶ 66, and Viking could not
meet this element because the lease expiration was automatic and
therefore required no affirmative action on the part of Rudolph to
formally terminate the lease, id. ¶ 67.

The decision in Rudolph regarding the applicable statute of
limitations for claims of lease expiration is important as it is a
departure from the decision issued by the same court less than two
years in ago in Schultheiss, in which the court seemingly fore-
closed the possibility of any statute of limitations reviving an
automatically terminated oil and gas lease. However, this still
leaves a jurisdictional split on the statute of limitations issue as
the Court of Appeals for the Seventh District of Ohio held in Potts
v. Unglaciated Industries, Inc., 2016-Ohio-8559, ¶ 113, 77
N.E.3d 415 (7th Dist.), that the statute of limitations in section
2305.06 for breach of contract applies to claims for expiration of
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an oil and gas lease. See Vol. XXXIV, No. 1 (2017) of this
Newsletter.

O K L A H O M A  —  O I L  &  G A S
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MOTION TO DISMISS CLAIMS IN PUTATIVE CLASS ACTION

FOR UNDERPAYMENT OF ROYALTIES GRANTED IN PART AND

DENIED IN PART

In Reirdon v. Cimarex Energy Co., No. 6:16-cv-00445, 2017
WL 4295188 (E.D. Okla. Sept. 27, 2017), a mineral interest
owner brought a putative class action suit against Cimarex Energy
Company and Cimarex Energy Co. of Colorado (collectively,
Cimarex) regarding whether Cimarex had a duty to pay royalty on
fuel gas, whether Cimarex had paid the full amount of royalty
owed on fuel gas, and whether Cimarex’s uniform royalty
payment methodology breached Cimarex’s express duties to pay
royalty on fuel gas. The plaintiff asserted claims for (1) breach of
contract, (2) tortious breach of contract, (3) unjust enrichment,
(4) fraud (actual and constructive) and deceit, (5) an accounting,
and (6) an injunction. Id. at *1. Cimarex moved for dismissal of
all the claims except for the breach of contract claim. Id. The U.S.
District Court for the Eastern District of Oklahoma granted
Cimarex’s motion in part and denied it in part.

Regarding the tortious breach of contract claim, Cimarex
argued the claim should be dismissed for failure to state a claim.
The court noted that “Oklahoma courts recognize tortious breach
of contract only in limited circumstances, such as in the context of
certain special relationships.” Id. at *2 (quoting Davis v. PMA
Companies, Inc., No. 5:11-cv-00359, 2013 WL 866893, at *4
(W.D. Okla. Mar. 7, 2013)). The court further noted that courts
interpreting Oklahoma law routinely hold that the lessee-royalty
owner relationship does not qualify as the type of special relation-
ship necessary to support a tortious breach of contract claim and
dismissed the claim with prejudice. Id. at *2–3.

Next, Cimarex argued the unjust enrichment claim should be
dismissed because the plaintiff had an available remedy at law.
However, the court pointed out that “a party may allege an
equitable claim as an alternative to a contract-based claim so long
as the party is not permitted double recovery on the same injury.”
Id. at *3 (quoting Murrah v. EOG Res., Inc., No. 5:10-cv-00994,
2011 WL 227652, at *3 (W.D. Okla. Jan. 21, 2011)). Therefore,
the court declined to dismiss the claim. Id.

Cimarex also urged the court to dismiss the fraud claim for
lack of specificity, particularly as to the element of reliance. The
court agreed and dismissed the claim without prejudice. Id.

Finally, Cimarex argued the accounting and injunction claims
should be dismissed because they were not cognizable claims
under Fed. R. Civ. P. 8(a). The court agreed the claims for
equitable relief flowed from the breach of contract and fraud
claims. However, the court concluded that “separately identifying
these requests for relief does not merit dismissal at this stage of
the proceedings as it is premature to determine whether one or all

of the bases for equitable relief has merit.” Id. at *4. Accordingly,
the court declined to dismiss these claims.

PUTATIVE ROYALTY CLASS ACTION REMANDED UNDER

DISCRETIONARY EXCEPTION

In Speed v. JMA Energy Co., 872 F.3d 1122 (10th Cir. 2017),
aff’g No. 6:17-cv-00006, 2017 WL 2547240 (E.D. Okla. June 13,
2017), David Speed, a mineral interest owner, brought a putative
class action in state court against JMA Energy Company, LLC
(JMA), an operator, alleging JMA failed to pay interest on
delayed payments of revenue from oil and gas production under
section 10 of the Production Revenue Standards Act (PRSA),
Okla. Stat. tit. 52, § 570.10. JMA removed the case to the U.S.
District Court for the Eastern District of Oklahoma, asserting the
district court had jurisdiction under section 4(a)(2) of the Class
Action Fairness Act of 2005 (CAFA), 28 U.S.C. § 1332(d). Speed
responded with a motion to remand asserting the discretionary
exception found in section 1332(d)(3) applied and remand was
appropriate. “The discretionary exception ‘allows a federal court
to decline to exercise jurisdiction over a class action that is
otherwise covered by CAFA based on six enumerated factors.’”
Speed, 872 F.3d at 1127 (quoting Dutcher v. Matheson, 840 F.3d
1183, 1194 (10th Cir. 2016)). The district court concluded
remand was proper under the CAFA exception.

The U.S. Court of Appeals for the Tenth Circuit reviewed the
district court’s decision for abuse of discretion and affirmed the
decision. The parties to the litigation satisfied the two prerequi-
sites of the CAFA exception. Id. Therefore, the Tenth Circuit
reviewed the district court’s analysis of the six factors that govern
the discretionary exception.

The Tenth Circuit agreed with the district court’s determina-
tion that all six factors weighed in favor of remand. First, the
claims at issue did not involve matters of national or interstate
interest; rather, “[e]verything connects to Oklahoma.” Id. at 1129.
Second, the laws of Oklahoma governed the proposed class
members’ claims. Id. at 1132–33. Third, nothing within Speed’s
petition exemplified an attempt to avoid federal jurisdiction and
Speed “proposed a ‘natural class’ that ‘encompass[ed] all of the
people and claims that one would expect to include in a class
action.’” Id. at 1133 (alteration in original). Fourth, Oklahoma
had a distinct nexus with the proposed class members, the alleged
harm, and the defendant. Id. at 1134. The real property interests
at the heart of this litigation are located in Oklahoma, the pro-
posed class members own royalty interests in Oklahoma, JMA is
a citizen of Oklahoma, and the underlying alleged actions giving
rise to the suit took place in Oklahoma. Id. Fifth, the number of
Oklahoma citizens was about 2.5 times the number of citizens
from any other state. Id. at 1136. Sixth, no other such actions had
been filed during the previous three-year period and JMA did not
argue otherwise. Id. at 1137. Thus, all six factors weighed in favor
of remand to state court.

OWNERSHIP OF TRADE SECRET NOT REQUIRED FOR

MISAPPROPRIATION CLAIM

Gaedeke Holdings VII LTD v. Baker, 683 F. App’x 677 (10th
Cir. 2017), concerned largely procedural issues that are not of
interest to oil and gas practitioners. However, of interest is the
U.S. Court of Appeals for the Tenth Circuit’s holding regarding
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the Oklahoma Uniform Trade Secrets Act. Gaedeke Holdings VII
LTD (Gaedeke) brought suit against the defendants alleging they
used its confidential geological study to profit on oil and gas
leases. Gaedeke was ultimately awarded $1 million for the
defendants’ misappropriation of trade secrets.

Gaedeke raised multiple issues on appeal. The defendants
also appealed the district court’s partial denial of their Rule 50
motion arguing the district court should have dismissed Gaedeke’s
claim for misappropriation of trade secrets under the Oklahoma
Uniform Trade Secrets Act, Okla. Stat. tit. 78, §§ 85–94, “because
Gaedeke presented no evidence that it owned the trade secret.”
Gaedeke, 683 F. App’x at 681. The defendants contended
ownership of a trade secret is an element of a claim for misappro-
priation of trade secrets under the Act. Apparently, prior to
bringing suit Gaedeke had transferred the geological study to AMI
Partnership (AMI), a partnership of which Gaedeke was a
member; hence, the defendants claimed that Gaedeke did not have
the requisite ownership of the trade secret to bring a claim for
misappropriation. Id. at 683. However, Gaedeke argued that it
sought damages on behalf of AMI’s partners. Further, it argued
that “it acquired the right to possess and use the trade secret and
retained that right even after it transferred the trade secret.” Id.

The Tenth Circuit noted that “[n]othing in Oklahoma’s Act
defines ownership of the trade secret as an element of a claim for
misappropriation of trade secrets.” Id. Further, “no court review-
ing Oklahoma law has included ownership as an element of a
claim for misappropriation of trade secrets.” Id. The Tenth Circuit
ultimately concluded that “[e]very court applying Oklahoma law
has omitted ownership as a required element. . . . [It saw] no basis
to apply a new element for a claim for misappropriation of trade
secrets under Oklahoma law.” Id. at 684.

REMOVAL AND SUBSEQUENT USE OF SUBSURFACE ROCK TO

STABILIZE WIND TURBINES CONSTITUTES MINING

United States v. Osage Wind, LLC, 871 F.3d 1078 (10th Cir.
2017), involved the question of whether the excavation of soil,
sand, and rock to place cement foundations to support wind
turbines of a wind farm developer constituted mining, requiring
a federally approved lease from the Osage Nation for such
activities. Congress established a reservation for the Osage Nation
in 1872 incorporating what is today all of Osage County,
Oklahoma’s largest county. In 1906, in connection with the
allotment or parceling out of the tribal lands to the individual
tribal members, the Osage Act, ch. 3572, 34 Stat. 539, retained for
the Osage Nation all the oil and gas and other minerals underlying
the Osage Nation’s tribal reservation. The Osage Act further
empowered the Osage Nation to lease the oil, gas, and other
minerals subject to approval by the U.S. Department of the
Interior acting through the Bureau of Indian Affairs (BIA). Osage
Wind, 871 F.3d at 1082.

In connection with developing an 8,400-acre wind farm,
Osage Wind, LLC (Osage Wind) obtained leases from the owners
of the surface of the land that was by then private fee land but that
was underlain by the Osage Nation mineral estate. Id. at 1083.
The wind farm development used wind turbines that required the
support of a cement foundation measuring 10 feet deep by up to
60 feet in diameter. Setting the turbines involved the extraction of
soil, sand, and rock of varying sizes and reuse of that rock. The

Osage Nation asserted that such activity constituted mining that
required a lease from the Osage Nation. Id. The district court
rejected that contention on the basis that the applicable regulation
required a so-called “commercialization of mineral materials, i.e.,
the sale of the minerals,” in order for the required mining to exist.
Id. at 1089 (citing 25 C.F.R. § 211.3). The U.S. Court of Appeals
for the Tenth Circuit reversed.

The Tenth Circuit, on review of section 211.3, found the
regulation to be ambiguous and applied the rule that in the event
of an ambiguity, the regulation was to be construed in favor of the
Osage Nation. Id. at 1091. The court noted that section 211.3
“defines mining as ‘the science, technique, and business of
mineral development.’” Id. at 1090 (quoting 25 C.F.R. § 211.3).
The court emphasized that “this definition contemplates an
activity that is aimed at developing minerals.” Id. The court
looked further at the activities at issue, noting that Osage Wind
did not merely dig holes in the ground but it went further and
sorted the rocks, crushed the rocks into smaller pieces, and then
exploited the crushed rocks as a structural component of each
wind turbine. Id. at 1091. Also, “[a]fter Osage Wind removed the
rock materials from each hole, it acted upon the minerals by
altering their natural size and shape in order to take advantage of
them for a structural purpose”—the need to stabilize the wind
turbines. Id. at 1091–92. The court stated this activity
“‘develop[ed]’ the removed rock in such a way that it would
accomplish that goal. This constitutes ‘mining’ as defined by
§ 211.3.” Id. at 1092 (alteration in original). Therefore, such
activities required a lease from the Osage Nation and approved by
the BIA. Id.; see 25 C.F.R. § 214.7. Subsequently, on October 17,
2017, a petition for rehearing and a petition for rehearing en banc
were denied.

Editor’s Note: The reporter would like to thank his associ-
ate, Carson Glass, for her assistance on these reports.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A M I E  L .  C O U R T N E Y

—  R E P O R T E R S  —

PADEP RELEASES TECHNICAL GUIDANCE DOCUMENTS

In September and October 2017, the Pennsylvania Depart-
ment of Environmental Protection (PADEP) issued several draft
technical guidance documents (TGD) that are relevant to mining
in Pennsylvania.

Draft Technical Guidance Documents—Policies

On October 14, 2017, PADEP published notices of availabil-
ity for a trio of draft TGDs related to policy and regulation
development and advisory committee guidelines in order to
enhance public engagement. See Availability of Technical
Guidance, 47 Pa. Bull. 6443 (Oct. 14, 2017); see also News
Release, PADEP, “DEP Accepting Feedback on Enhancing Public
Engagement” (Oct. 13, 2017).

The first draft TGD addresses PADEP’s process for develop-
ing TGDs. See Draft TGD, PADEP Policy Office, “Policy for
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Development and Publication of Technical Guidance,” DEP ID
No. 012-0900-001 (Oct. 14, 2017). An interim final TGD was
issued on this subject on May 30, 2015, and was withdrawn by the
October 14, 2017, notice. Compared to the prior version, the new
TGD omits a summary of the contents of a technical guidance
package, as well as sections that set forth the format for a TGD
and the procedures for review and approval of TGDs.

The second draft TGD sets out the process PADEP will
follow when developing regulations. See Draft TGD, PADEP
Policy Office, “Development and Review of Regulations,” DEP
ID No. 012-0820-001 (Oct. 14, 2017). Most notably, PADEP
abandoned the rather extensive appendices included with the
previous version of this guidance, called “Policy for Develop-
ment, Approval, and Distribution of Regulations,” which included
11 documents designed to provide guidance on both form and
substance throughout the rulemaking process. The draft TGD
includes a section citing the Environmental Rights Amendment to
the Pennsylvania Constitution, Pa. Const. art. I, § 27, as a source
of PADEP’s duty to promulgate environmental regulations and a
section discussing procedures related to the 2012 amendments to
the Regulatory Review Act, including the requirement that all
PADEP rulemakings be reviewed by the Independent Regulatory
Review Commission and legislative committees. Additionally, the
draft TGD removed the phrase “the costs of regulations shall not
outweigh their benefits” from the economic impacts language in
the prior version.

The third draft TGD was drafted to help provide consistency
regarding expectations for PADEP staff, committee members, and
the public for all advisory committee meetings. See Draft TGD,
PADEP Policy Office, “Advisory Committee Guidelines,” DEP
ID No. 012-1920-002 (Oct. 14, 2017).

The comment period for the draft TGDs described ends
December 13, 2017.

Draft Technical Guidance Documents—Mining

In September 2017, PADEP issued two draft TGDs related
specifically to mining activity. Both draft TGDs are substantive
revisions to previously existing TGDs.

On September 16, 2017, PADEP issued a draft TGD. See
Draft TGD, PADEP Bureau of Mining Programs, “Coal and
Noncoal Surface Mining Activity Permit Pre-Application Re-
view,” DEP ID No. 563-2112-214 (Sept. 16, 2017); see also
Availability of Technical Guidance, 47 Pa. Bull. 5857 (Sept. 16,
2017). The draft TGD describes the voluntary pre-application
coordination process between mining operators and PADEP. This
draft TGD provides general information about pre-application
reviews, including a list of items to be included in the pre-
application package submission, recommended timing for
submissions, and a description of PADEP’s expectations for the
pre-application process. For applicants interested in obtaining
draft National Pollutant Discharge Elimination System (NPDES)
effluent limits, the draft TGD identifies the information and
sampling data that should be provided to PADEP. There are also
sections of the draft TGD that specifically address coal pre-
applications and non-coal pre-applications, including citations to
other relevant TGDs. Finally, the draft TGD sets out the proce-
dures and timeline that PADEP intends to follow during the pre-

application process. Comments on this draft TGD were due by
October 16, 2017.

On September 30, 2017, PADEP issued another mining-
related draft TGD. See Draft TGD, PADEP Bureau of Mining
Programs, “Processing Completion Reports for Coal Mining
Operations,” DEP ID No. 563-2504-411 (Sept. 30, 2017); see
also Availability of Technical Guidance, 47 Pa. Bull. 6124 (Sept.
30, 2017). This draft TGD defines bond release procedures for
coal mining permits, with new language to clarify the procedure
for PADEP’s review of completion reports for closure bonds and
release of water loss coverage bonds. The previously existing
section related to bond rollovers was deleted, because the relevant
bonding mechanism has been replaced by PADEP. Comments on
this draft TGD were due by October 30, 2017.

EQB PROPOSES TO AMEND WATER QUALITY STANDARDS

As previously reported, the Pennsylvania Department of
Environmental Protection (PADEP) has been in the process of
conducting their triennial review of water quality standards as
required by section 303(c) of the Clean Water Act, 33 U.S.C.
§ 1313(c). See Vol. XXXIII, Nos. 1 & 2 (2016) of this Newsletter.
On October 21, 2017, the Pennsylvania Environmental Quality
Board (EQB) published a proposed rule to amend chapter 93 of
the Pennsylvania Code to address water quality standards pursuant
to the triennial review. See Triennial Review of Water Quality
Standards, 47 Pa. Bull. 6609 (Oct. 21, 2017). The amended
regulations include updates to the specific water quality criteria in
25 Pa. Code § 93.7 (Table 3), as well as updates to the human
health and aquatic life criteria for toxic substances in 25 Pa. Code
§ 93.8c (Table 5). The EQB also proposed textual changes to
several other provisions in chapter 93, and amendments to the
drainage lists provided in 25 Pa. Code §§ 93.9a–.9z.

As previously reported, PADEP proposed updating the
existing chloride criterion in section 93.7. See Vol. XXXIII, No.
1 (2016) of this Newsletter. Pursuant to the October 21, 2017,
notice of proposed rulemaking, PADEP is not recommending a
specific chloride criterion under the current proposed rule. The
EQB indicates that PADEP “continues to review all available
science” in an effort to develop appropriate chloride criteria for
the protection of aquatic life. 47 Pa. Bull. 6609. Additionally, the
EQB proposes to add protections for conservation easements
situated along a watershed corridor and provides a definition for
conservation easement. Id.

The EQB will hold three public hearings in December 2017
on the proposed rulemaking, and comments are due by December
29, 2017. See id.; see also Triennial Review of Water Quality
Standards, Correction to Public Hearing, 47 Pa. Bull. 6727 (Oct.
28, 2017).
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P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

J O N  C .  B E C K M A N

—  R E P O R T E R S  —

CONSTITUTIONAL CHALLENGE TO HOME RULE CHARTER

In what may be the final chapter in the Seneca Resources
Corp. v. Highland Township litigation involving a municipality’s
efforts to halt the development and operation of an underground
injection control (UIC) well, Seneca Resources Corporation
(Seneca) challenged the constitutionality of Highland Township’s
home rule charter, which prohibited Seneca from storing waste
produced by hydraulic fracturing and contained provisions of the
“Community Bill of Rights” ordinance that was previously
invalidated. See Seneca Res. Corp. v. Twp. of Highland, No. 1:16-
cv-00289, 2017 WL 4354710 (W.D. Pa. Sept. 29, 2017).

The matter began in 2013, when Highland Township adopted
the ordinance as an objection to Seneca’s plan to operate a UIC
well within the municipality. Seneca’s UIC well permit was
approved by the U.S. Environmental Protection Agency (EPA) in
2014. After receiving approval from the EPA to establish the UIC
well, Seneca filed a lawsuit in the U.S. District Court for the
Western District of Pennsylvania to challenge the constitutionality
of the ordinance. By August 2016, new supervisors sat on
Highland Township’s board and entered into a consent decree
with Seneca declaring the ordinance to be unconstitutional,
invalid, and unenforceable. The district court adopted the findings
of the consent decree and the Township repealed the ordinance.
Despite the consent decree and repeal, in November 2016 voters
in the township adopted a home rule charter by referendum, which
made it unlawful for any corporation or government to deposit
wastewater from oil and gas extraction operations. Seneca filed a
lawsuit on November 30, 2016, challenging the constitutionality
of the charter. Id. at *1–2.

Highland Township did not defend the constitutionality of the
charter in the latest suit by Seneca. Id. at *2. Two environmental
advocacy groups and the Highland Township Municipal Authority
attempted to intervene to defend the constitutionality of the
charter, but the district court denied both motions to intervene.
See Seneca Res. Corp. v. Highland Twp., No. 1:16-cv-00589,
2017 WL 4171703 (W.D. Pa. Sept. 20, 2017); Seneca Res. Corp.
v. Highland Twp., No. 1:16-cv-00589, 2017 WL 4168472 (W.D.
Pa. Sept. 20, 2017). The court was left in a peculiar position: the
plaintiff in the lawsuit filed a motion for judgment on the plead-
ings and the defendants did not oppose, and even “actively
concur[red]” in the plaintiff’s motion. Seneca, 2017 WL 4354710,
at *4.

The court concluded that portions of the home rule charter
were preempted by both federal and state law and were therefore
unconstitutional. First, the court agreed with Seneca that the
charter was preempted by the federal Safe Drinking Water Act, 42
U.S.C. § 300f to 300j-26. Seneca, 2017 WL 4354710, at *5.
Second, the charter was preempted by section 3302 of Act 13 of
2012 (Pennsylvania’s Oil and Gas Act), 58 Pa. Cons. Stat. Ann.

§ 3302, which provides: “Except with respect to local ordinances
adopted pursuant to the Municipalities Planning Code . . . and the
act of Ocotber [sic] 4, 1978 known as the Flood Plain Manage-
ment Act, all local ordinances purporting to regulate oil and gas
operations regulated by Chapter 32 (relating to development) are
hereby superseded.” Seneca, 2017 WL 4354710, at *6 (quoting
58 Pa. Cons. Stat. Ann. § 3302). The court also found the charter
to violate Pennsylvania’s law against exclusionary zoning, but
denied the motion for judgment on the pleadings as to the
challenges to impermissible use of police and legislative powers
and under the Supremacy Clause of the U.S. Constitution. Id. at
*6–8. Finding the remaining portions of the charter to be “inextri-
cably intertwined” with those that were invalidated, the court
invalidated the entire charter. Id. at *12.

PRIMARY AND PARAMOUNT PURPOSE TEST

Challengers to Sunoco Pipeline L.P.’s (Sunoco) Mariner East
2 natural gas liquids pipeline project asserted the “primary and
paramount” purpose test in light of Robinson Township v.
Commonwealth (Robinson IV), 147 A.3d 536 (Pa. 2016), to
object to Sunoco’s use of condemnation. See In re Condemnation
by Sunoco Pipeline L.P. (Sunoco II), No. 1780 C.D. 2016, 2017
WL 4783584 (Pa. Commw. Ct. Oct. 24, 2017) (unreported).
While the Commonwealth Court of Pennsylvania did not find
merit in the challengers’ argument, Sunoco II gives insight into
the substance of that objection.

Condemnee, Andover Homeowners’ Association, Inc.
(Andover), appealed from the Court of Common Pleas of
Delaware County’s order overruling preliminary objections to
Sunoco’s declaration of taking filed in an action to condemn
property for Mariner East 2. Id. at *1. Andover asserted 10
objections to the declaration of taking that, in summary, attacked
the sufficiency of the contents of the declaration, asserted Sunoco
lacks the power of eminent domain for Mariner East 2 because the
project is not within the scope of Sunoco’s existing certificate of
public convenience, and argued that Sunoco’s bond is insufficient.
Id. Relying on the commonwealth court’s en banc decision in In
re Condemnation by Sunoco Pipeline, L.P. (Sunoco I), 143 A.3d
1000 (Pa. Commw. Ct. 2016), the trial court overruled the
preliminary objections without a hearing. Sunoco II, 2017 WL
4783584, at *2. Andover filed a motion for reconsideration, where
it added an argument under Robinson IV that “potentially-
impacted landowners were denied due process and that Mariner
East 2 may not satisfy the ‘primary and paramount’ purpose test
for takings under the Eminent Domain Code” and, therefore,
Sunoco must reapply to the Pennsylvania Public Utility Commis-
sion (PUC) for hearings concerning the public benefit of the
project. Id.

Relying heavily on Sunoco I, which concluded that Sunoco
holds a PUC-issued certificate of public convenience and is
therefore clothed with the power of eminent domain, the court
disagreed with Andover’s argument that Sunoco I was inapposite.
“Based upon [the] Court’s ruling on this precise issue in Sunoco
I,” it found no error in the trial court’s conclusion that Sunoco
properly exercised the power of eminent domain pursuant to the
Eminent Domain Code. Id. at *7.

The court did not find merit in Andover’s argument under
Robinson IV that was raised in its motion for reconsideration.



page 18 MINERAL LAW NEWSLETTER Vol. XXXIV, No. 4, 2017

Robinson IV reviewed and reaffirmed that “the public must be the
primary and paramount beneficiary before eminent domain
powers may be exercised by a private corporation.” Id. Noting
that Sunoco I “specifically declared that Sunoco is a PUC-
certificated public utility authorized to exercise eminent domain
powers for Mariner East 2 for the public good,” the court found
that “Robinson IV does not require a different result” and is
distinguishable from the private corporation contemplated by
Robinson IV. Id. at *7 & n.4. Extending the distinction between
Sunoco and a non-PUC-regulated private corporation, the court
noted that “the Property Rights Protection Act does not bar
Sunoco’s Declaration in this case.” Id. at *7.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

RETAINED ACREAGE CLAUSE CONSTRUED TO CALL FOR

ONE-TIME, NOT “ROLLING,” PARTIAL LEASE TERMINATION

The court in Apache Deepwater, LLC v. Double Eagle
Development, LLC, No. 08-16-00038-CV, 2017 WL 3614298
(Tex. App.—El Paso Aug. 23, 2017, pet. filed), construed a 1973
oil and gas lease on land in Reagan County, Texas. The lease
covered one regular 640-acre section of land and included a
typical habendum clause under which it extended for a primary
term of three years and so long thereafter as oil, gas, or other
hydrocarbons or other minerals were produced from the leased
premises. A typewritten addendum contained the following
additional paragraph:

Notwithstanding anything to the contrary in the
foregoing, Lessee covenants to release this lease after the
primary term except as to each producing well on said
lease, operations for which were commenced prior to or
at the end of the primary term and the proration units as
may be allocated to said wells under the rules and
regulations of the Railroad Commission of Texas or 160
acres, whichever is greater, insofar as said proration
units cover from surface to the base of the deepest
formation penetrated by the deepest of said wells. The
description of said tracts around said well shall be
compiled and prepared by the Lessee for purpose of
executing such release.

Id. at *3.

The original lessee drilled and completed four wells during
the primary term, one in each quarter-section, all of which were
producing at the end of the primary term. Id. at *1. Between 1999
and 2008 the wells in the southeast, northeast, and northwest
quarters ceased to produce. The remaining well, the one in the
southwest quarter of the section, stopped producing in 2010, but
another well in that quarter-section had been completed and was
producing by that time and continued to produce at the time of the
appeal. In 2012 Double Eagle Development LLC (Double Eagle)
acquired new leases on the three quarter-sections that had ceased
to produce and sued Apache Deepwater LLC (Apache), which had
acquired the lessee’s interest, seeking a declaration that Apache’s
lease had expired except as to the one quarter-section that still

produced. Id. at *2. The court of appeals reversed the trial court’s
summary judgment for Double Eagle, granting judgment to
Apache that its lease was maintained in effect as to the entire
section.

Reduced to its essence, the court observed, the question
before it was whether the retained acreage clause required a
release as to nonproducing proration units as of the end of the
primary term or instead at any time after the end of the primary
term. Id. at *5. Unless qualified, the lease’s habendum clause
would maintain the lease in effect as to all of the 640-acre leased
premises so long as any single well produced in paying quantities,
and, the court concluded, the retained acreage clause did not
express a clear intent to negate the habendum clause. Id. at *6.

“Draft[ers] understand how to create rolling termination
clauses in oil and gas leases,” the court noted, citing wording of
leases construed in earlier cases that clearly did so. Id. “The lease
language here [fell] short of that kind of clear, precise, and
unequivocal language . . . ,” it said. Id. The retained acreage
clause could have been drafted to make its construction much
easier, but the court simply failed to find the kind of clear,
unequivocal language necessary to negate the habendum clause.
It was unpersuaded by Double Eagle’s argument that the lease
should be construed to encourage production. The concept that a
single producing well can extend the term of an entire lease is not
novel, it remarked, and if Apache were truly failing to pursue the
true potential of the property, the lessors could sue for breach of
the implied duty to develop. Id. at *7.

NONPARTICIPATING ROYALTY OWNER HELD NOT ENTITLED

TO PAYMENT ON PRODUCTION FROM POOLED UNIT

In 2010 Gastar Exploration Inc. (Gastar), Presco, Inc., and
Navasota Resources, Ltd. designated a pooled unit known as the
Streater Gas Unit, consisting of 56 oil and gas leases covering
702.3 acres of land. Tract 17 of the pooled unit was a 56-acre
tract covered by two leases, one by the McBeth Family Limited
Partnership (McBeth Family) and the other by Lone Oak, each
covering one-half of the mineral estate of the tract. Chieftain
Exploration Company, Inc. (Chieftain) acquired a nonparticipat-
ing royalty interest that burdened the Lone Oak mineral interest
in the 56-acre tract and sued Gastar, apparently the operator,
claiming the right to royalty on production from a well drilled in
the pooled unit but outside the 56-acre tract. In Chieftain Explora-
tion Co. v. Gastar Exploration Inc., No. 10-15-00037-CV, 2017
WL 3860357 (Tex. App.—Waco Aug. 30, 2017, no pet. h.)
(mem. op.), the court of appeals affirmed the trial court’s sum-
mary judgment against Chieftain.

In the first place, the Lone Oak lease was not among the 56
leases described in the unit designation as being pooled. More-
over, the Lone Oak lease included a provision that the lessee was
authorized to pool only into a unit in which the leased premises
made up at least 50% of the unit. By its own terms, then, the lease
could not have been pooled. Id. at *2.

Answering Chieftain’s contention that the pooling designation
had pooled the land it described as well as the leases, the court
pointed out that the instrument, by its terms, only purported to
pool the leases it specifically described. Id. at *3. Although
Chieftain had purportedly ratified not only the Lone Oak lease but
also the McBeth Family lease, which was described in the pooling
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designation, Chieftain provided no case authority that a nonpartic-
ipating royalty owner can ratify a lease not burdened by its royalty
interest and thereby become entitled to royalty from a pooled unit
that includes the ratified lease. Id.

COURT OF APPEALS REVERSES SUMMARY JUDGMENT THAT

NO CONTRACT FOR SALE OF OIL AND GAS PROPERTIES

EXISTED

The court in Le Norman Operating LLC v. Chalker Energy
Partners III, LLC, No. 01-15-01099-CV, 2017 WL 4366265
(Tex. App.—Houston [1st Dist.] Oct. 3, 2017, no pet. h.),
considered Le Norman Operating LLC’s (Le Norman) appeal of
summary judgment against its suit for breach of the alleged
contract between a group of sellers led by Chalker Energy
Partners III, LLC (Chalker) for the sale to Le Norman of working
interests in the Texas panhandle known as the sellers’ “Kitty
Stroker” assets.

Chalker arranged for a bidding process in which Le Norman
participated. Le Norman executed a confidentiality agreement that
provided, among other things, that “unless and until a definitive
agreement has been executed and delivered, no contract or
agreement providing for a transaction between the Parties shall be
deemed to exist . . . .” Id. at *2. Bids were required by November
5, 2012, and Le Norman submitted its bid of a specific dollar
amount for 100% of the assets being offered. After Chalker’s
agent asked for increased bids from the two highest bidders, Le
Norman and Jones Energy, Le Norman again bid for 100% of the
assets in the instructed manner and submitted a proposed purchase
and sale agreement (PSA) based on a form provided by Chalker.
Chalker favored Le Norman’s bid but failed to obtain the agree-
ment to sell from 100% of the owners. After several days of
discussion between Chalker and Le Norman, Le Norman notified
Chalker that it would no longer pursue the transaction as altered.
Id. at *3–4.

On November 19, 2012, in response to a new offer to sell a
smaller percentage of the assets, Le Norman sent an email to
Chalker’s agent proposing to purchase 67% of the Kitty Stroker
assets according to the “supplied database property set” for a
specified amount of cash, subject to several very briefly stated
terms, including “PSA similar to what we returned . . . .” Id. at *4.
Le Norman’s offer did not otherwise refer to Chalker’s bidding
procedures or the prior negotiations. Id. Chalker gathered
commitments to sell from the requisite percentage of its co-
owners and responded by email to Le Norman the next day, Le
Norman’s stated deadline, stating: “We have the group on board
to deliver 67% subject to a mutually agreeable PSA.” Id. at *5.
On November 20, 2012, Chalker emailed Le Norman an updated
draft of the PSA, which had not yet been fully agreed upon and
assembled, and advised Le Norman not to expect to hear more
until after the ensuing holiday weekend. Id. at *6.

Over that long weekend, though, Chalker received an offer
from Jones Energy that it and the other co-owners considered
better than Le Norman’s, and by November 28, 2012, the sellers
had executed an agreement to sell the Kitty Stroker assets instead
to Jones Energy. Id. Once Chalker and the other sellers had closed
their sale to Jones Energy, Le Norman sued the Chalker sellers for
breach of their agreement to sell 67% of the assets to Le Norman.
Id. The trial court granted summary judgment to the sellers,

principally on the basis that the preliminary confidentiality
agreement and related documents precluded a binding agreement
without an executed and delivered PSA. Id. at *8–9. The court of
appeals reversed.

“An enforceable and legally binding contract exists if it is
sufficiently definite, certain, and clear in its essential terms,” the
court pointed out, and “[t]he question of what terms are essential
to a contract is determined on a contract-by-contract basis,
depending on the subject matter of the contract at issue.” Id. at
*11. Moreover, “[w]hether the parties formed a contract is
generally a fact question . . . .” Id. at *10. A primary contention of
the sellers was that any potential contract was subject to the
preliminary confidentiality agreement and bid procedures, by the
express terms of which no contract could exist. Id. at *11. The
court agreed with Le Norman that it raised a genuine fact issue
regarding whether its alleged contract with the Chalker group was
subject to Chalker’s bidding process. Id. Le Norman presented
evidence that its November 19 offer was sent after Chalker’s bid
process had concluded without a sale, and that it and Chalker did
not follow Chalker’s bid format as Le Norman’s earlier offers had.
Id. Furthermore, the plain language of the confidentiality agree-
ment only required a “definitive agreement,” without specifying
exactly what that meant, not necessarily a comprehensive PSA. Id.
at *12. A fact issue existed, the court concluded, as to whether the
November 19–20 email chain constituted a definitive agreement
for the sale of the assets. Id. There was at least some evidence, it
remarked, “that the parties agreed and had a meeting of the minds
on the essential terms of the sale sufficient to create a contract,
even if they left other provisions [(i.e., the more comprehensive
PSA that was still in draft form)] for later negotiation . . . .” Id. at
*13.

ROYALTY ON PRODUCTION FROM HOMESTEAD PROPERTY

NOT SUBJECT TO TURNOVER FOR PAYMENT OF DEBT

Under Tex. Civ. Prac. & Rem. Code Ann. § 31.002, a court
may order a judgment debtor to turn over the debtor’s property to
the creditor to satisfy the judgment. Section 31.002(f), however,
exempts homestead property from turnover and further provides
that proceeds or disbursements of any exempt property are not
subject to a turnover order. The court in Fitzgerald v. Cadle Co.,
No. 12-16-00338-CV, 2017 WL 4675513 (Tex. App.—Tyler Oct.
18, 2017, no pet. h.) (mem. op.), held that any royalty payments
from mineral interests that are part of a debtor’s homestead
represent proceeds from homestead property and reversed a trial
court order that a judgment debtor turn over royalty on production
under an oil and gas lease on his homestead tract.

NO TRESPASS DAMAGES UNLESS PROVEN, NO BAD-FAITH

POOLING CLAIM ABSENT POOLING

In XTO Energy Inc. v. Goodwin, No. 12-16-00068-CV, 2017
WL 4675136 (Tex. App.—Tyler Oct. 18, 2017, no pet. h.), the
court reversed a judgment of more than $2 million in favor of
mineral owner Elton Goodwin against oil and gas operator XTO
Energy Inc. (XTO) involving two gas wells XTO drilled in San
Augustine County, Texas.

In 2007 Goodwin executed an oil and gas lease to CS
Platinum covering three tracts in which he owned mineral
interests, including a 55-acre tract in which he owned something
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more than 50% of the minerals and a 27-acre tract and a 2-acre
tract in which he owned 100% of the minerals. After acquiring the
lease, XTO formed a pooled unit, the Butler Rooney Unit, that
included all three tracts and drilled a horizontal well, the Butler
Rooney 1H, in the pooled unit outside the Goodwin tracts. XTO
formed another pooled unit, the Terrapins Unit, adjacent to the
south of the Butler Rooney Unit, with two proposed horizontal
wellbore paths near the boundary of Goodwin’s 27-acre tract.
During the drilling of the second horizontal well in the Terrapins
Unit, the Terrapins 1HB, the wellbore drifted toward Goodwin’s
27-acre tract and crossed into it by 126 feet, measured horizon-
tally, before being turned back toward the Terrapins Unit bound-
ary. Ultimately 2,900 feet of the wellbore’s linear length, between
10,000 feet and 13,200 feet below the surface, had been drilled
through Goodwin’s tract. Id. at *1.

After the well was completed XTO approached Goodwin for
a subsurface easement to deal with the encroachment into
Goodwin’s 27-acre tract, which was never granted. About the
same time Goodwin questioned whether he had been paid all of
the bonus to which he was entitled under an agreement for the
execution of his lease for the 55-acre tract in 2007. When the
parties were unable to reach an agreement, Goodwin filed suit to
invalidate the lease because of the deficient bonus payment and
for trespass, bad-faith trespass, bad-faith pooling, fraud, and
conversion damages. The trial court granted partial summary
judgment to Goodwin voiding the lease and, after a jury trial,
entered judgment for Goodwin on his trespass and bad-faith
pooling claims. Id. at *2. The decision on appeal concerned only
Goodwin’s damages and a counterclaim by XTO for reimburse-
ment of royalty paid to Goodwin and proceeded under the
assumption that Goodwin’s mineral interests in all three tracts
were unleased. Id. at *10.

First addressing the trial court’s award of $815,392 in
damages for XTO’s trespass on the 27-acre tract, the court
rejected XTO’s contention that Goodwin had no legally protected
ownership interest in the subsurface two miles below his surface,
finding from review of relevant authority that the intrusion of
XTO’s wellbore into Goodwin’s property constituted an action-
able trespass. Id. at *3–4. It determined, however, that Goodwin
had proven no damages. Goodwin’s evidence of trespass damages
consisted of the testimony of an expert (whose qualifications the
court did not discuss), who gave the opinion that fair compensa-
tion for XTO’s subsurface trespass was the value of the Terrapins
1HB, as reported by XTO in one of several different U.S.
Securities and Exchange Commission (SEC) filings, multiplied by
the proportion that the wellbore length through Goodwin’s tract
bore to its total length. Id. at *5. The court agreed with XTO that
this amounted to no evidence. Goodwin’s expert had made no
evaluation of the well based on such factors as recoverable
reserves but had merely accepted XTO’s reported “forecast” of
the value as true. The fact that XTO forecast a value for the well,
the court remarked, did not make that value evidence Goodwin
could use to support a damage award. Id. at *6. Moreover, XTO
would have no legal right to produce the well at all until it
obtained from Goodwin the right to transport recovered gas
through the wellbore, and if XTO never did so the well would
have no value at all. Id. at *6–7. Because Goodwin’s expert did
not account for that reality and otherwise provided no evidence
for the well’s value beyond XTO’s SEC filings, “his testimony . . .

was unreliable and constituted no evidence . . . to support the
trespass award.” Id. at *7.

Turning to Goodwin’s bad-faith pooling claim, the court
noted that the implied duty of a lessee to a lessor to exercise
pooling authority in good faith, taking into account the interests
of both the lessor and lessee, originates with the lease contract. Id.
at *8. Assuming Goodwin’s lease on the 55-acre tract was invalid,
XTO had no authority to pool Goodwin’s tract but likewise had
no implied duty of fairness and good faith concerning Goodwin’s
nonproducing tract. Id. at *8–9. Goodwin provided no authority,
and the court found none, that would allow a cause of action for
bad-faith pooling based solely on an operator’s attempt to pool a
tract without contractual authority to do so. Therefore, as a matter
of law, XTO could not have committed bad-faith pooling as to
Goodwin’s land. Id. at *9.

Goodwin’s conversion claim relied on his theory that XTO’s
purported pooling of his acreage in the Butler Rooney Unit was
in bad faith. The court agreed with XTO that if the Goodwin lease
was void, and there was no agreement by which Goodwin’s land
became pooled, Goodwin had no interest in production that could
have been converted because none of the wells were drilled on his
property. Id. at *10.

XTO had lodged a counterclaim, rejected by the trial court,
for reimbursement of the $386,000 in royalties it had paid to
Goodwin on production from the Butler Rooney 1H. Id. at *11.
Those royalties had been paid under the erroneous assumption
that Goodwin’s lease and XTO’s pooling had been effective, it
contended, and Goodwin was required to reimburse the payments
under the contractual provisions of the division order he had
executed. Id. at *12. In an extension of the doctrine of Gavenda
v. Strata Energy, Inc., 705 S.W.2d 690 (Tex. 1986), that an
operator may not retain the benefit of its own erroneous division
order, the court held that XTO was not entitled to be reimbursed.
XTO Energy, 2017 WL 4675136, at *12. Likewise, according to
the voluntary payment rule, XTO could not recover the errone-
ously paid royalty under its alternative unjust enrichment theory.
Id. at *13.

PARTITION DEEDS HELD LIMITED TO SURFACE

The court in Hahn v. Gips, No. 13-16-00336-CV, 2017 WL
4837877 (Tex. App.—Corpus Christi Oct. 26, 2017, no pet. h.)
(mem. op.), construed a series of deeds to determine their effect
on mineral interests in a 74.15-acre tract in DeWitt County,
Texas.

Brothers Kenneth and George Hahn each owned an undivided
one-half interest in the surface of the land and one-fourth of the
minerals. Their brother and sister, Charles Hahn and Doris
Steubing, equally owned the remaining one-half of the minerals.
In 2002 Kenneth and George executed deeds to each other in
which they recited that they desired to partition their interests. In
one of them George conveyed his interest in the southwestern half
of the “parent” tract, called “Tract A,” to Kenneth, subject to
specified and unspecified prior reservations; in the other, in
apparently identical form, Kenneth conveyed his interest in “Tract
B,” the northeastern half of the property, also subject to the same
prior reservations. Id. at *1–2.

After the partition Kenneth executed a deed in which he
conveyed Tract A to William Paul Gips and Lucille Fay Gips,
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subject to the 3/4 of the minerals outstanding in others and to the
following reservation:

SAVE AND EXCEPT and there is hereby reserved unto
[Kenneth] herein, his heirs and assigns, an undivided
one-half (1/2) non-participating interest in and to all of
the royalty [Kenneth] now owns, (same being an undi-
vided one-half (1/2) of [Kenneth’s] one-fourth (1/4) or
an undivided one-eighth (1/8) royalty) in and to all of the
oil royalty, gas royalty and royalty in other minerals in
and under and that may be produced from the herein
described property. . . . However, such reservation is
subject to reversionary interest to surface owner 15 years
from the date of the death of George T. Hahn, Deceased,
by virtue of the Last Will and Testament of George T.
Hahn, Deceased . . . .

Id. at *2 (alterations in original). After the Gipses executed an oil
and gas lease on Tract A to Burlington Resources Oil & Gas Co.,
Kenneth and the Gipses executed a stipulation, containing words
of grant to effectuate its purposes, that: “[I]t was the intent of the
parties in the deed from [Kenneth] to [the Gipses] . . . that the
interest reserved was a one-eighth (1/8) ‘of royalty’ for a term of
15 years from June 9, 2002.” Id. at *3 (alterations in original).

Royalty payments from the respective tracts became an issue
after ConocoPhillips Co. drilled a producing well on the land. In
a lawsuit initiated by Kenneth, he asserted his title to one-fourth
of the minerals in Tract B and one-eighth of the royalty on
production from Tract A. The Gipses countered that George had
conveyed his one-fourth mineral interest in Tract A to Kenneth
and that Kenneth had then conveyed them his one-half mineral
interest (his original one-fourth and the additional one-fourth
acquired from George), subject to Kenneth’s reserved one-eighth
of the royalty for a term extending until June 9, 2002. Id. at *3–4.
After summary judgment for the Gipses, Kenneth appealed. Id.
at *5.

The court of appeals agreed with the Gipses and the trial
court that the partition deeds purported to convey not only each
grantor’s one-half interest in the surface of the described tract but
also a one-fourth mineral interest. Id. at *7. It disagreed, however,
that the partition deeds affected the mineral estate. Id. Although
cotenants generally may voluntarily partition land by written
agreement, the court explained, all cotenants must participate. Id.
Because Charles and Doris, cotenants owning one-half of the
minerals, did not join, none of the cotenants were bound by the
purported partition of the mineral estate. Id.

The court’s construction of the partition deeds as affecting
only the surface estate practically removed any doubt of the
interest conveyed by Kenneth to the Gipses. Although its conclu-
sions are stated confusingly and some of its statements of the
ultimate effect of the transactions flatly contradict each other, it is
reasonably clear that the result was that George retained his one-
fourth mineral interest in Tract A, that Kenneth retained his one-
fourth mineral interest in Tract B, and that the Gipses were
conveyed Kenneth’s one-fourth of the minerals in Tract A, subject
to his reservation of one-eighth of the royalty on production from
that tract for 15 years from June 9, 2002. Id. at *9.

AFTER-ACQUIRED TITLE DOCTRINE EXTENDED TO ESTOP

VENDOR’S SONS AND DEVISEES

The court in Dragon v. Trial, No. 04-16-00758-CV, 2017
WL 5162180 (Tex. App.—San Antonio Nov. 8, 2017, no pet. h.)
(mem. op.), applied the after-acquired title doctrine, extraordi-
narily, to divest title from someone other than the grantor who
purported in his deed to convey a greater interest that he owned.

Leo Trial and his six siblings owned in equal undivided
interests 237 acres in Karnes County, Texas, including the
minerals. In 1983 he executed a gift deed in which he conveyed
one-half of his right, title, and interest in the land to his wife,
Anna Ruth Trial. In 1992 Leo and his siblings sold the land to
Jerome Dragon, Jr. and Patricia G. Dragon, executing, in multiple
counterparts, a deed that purported to convey the entire interest in
the land (subject to a mineral reservation for a term that had
expired prior to the suit). Leo died in 1996, leaving a will under
which the ultimate beneficiaries of his entire estate were his two
sons, Joseph and Michael Trial. Anna Ruth died in 2010, where-
upon her estate passed by intestacy (her will never having been
probated) to Joseph and Michael. Id. at *1.

After Blackbrush Oil & Gas LP, the operator of an oil and
gas lease on the property, began paying 1/2 of 1/7 of the royalty
on production to Joseph and Michael, the Dragons filed suit
against them, asserting that the 1992 deed had conveyed the entire
interest in the property to them and that the Trials owned no
interest. The trial court granted the Trials’ motion for summary
judgment against the Dragons’ claim that the Trials were estopped
from asserting their title by the terms of the 1992 deed, and the
Dragons appealed, having nonsuited alternative adverse posses-
sion and other claims. Id. at *2. The court of appeals reversed the
trial court and rendered judgment for the Dragons.

The court concluded that the 1992 deed had purported to
convey the entire interest in the land, all 14/14. Leo had purported
to convey a 1/7 interest, it observed, when he actually had owned
only 1/14. Id. at *5. The court found that Leo breached the
warranty clause in the 1992 deed because he purported to convey
an interest he did not own. Id. There was no question that Leo
would have been estopped from asserting title to any interest in
the property had he subsequently acquired some interest. Id.
Under the well-established after-acquired title doctrine, any such
interest would have, upon Leo’s acquisition, vested immediately
in the grantees to whom he had purported to convey the interest.
Id. The question for the court, then, was whether his sons were
likewise estopped.

Citing only cases that dealt with estoppel against parties to a
deed to deny the deed’s recitals but not with the after-acquired
title doctrine, the court held that the Trial sons were estopped as
their father would have been. Id. at *7. The sons were the
beneficiaries of Leo’s estate and therefore were “his privies in
blood, privies in estate, and privies in law,” it declared. Id. As
such, they were bound by the recitals in the 1992 deed and
estopped from asserting title to any interest in contradiction to
it. Id.

It is difficult to see how the sons’ being the beneficiaries of
their father Leo’s will should bar them from claiming title to
property derived not from him but from their mother. They
derived no benefit from the will, insofar as the land at issue was
concerned, and the will bore no relation to the 1/14 interest in the
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land that Leo had owned before the gift to his wife. If the after-
acquired title doctrine is to be extended to divest title from
persons other than the vendor himself, a court that does so should
articulate a cogent reason why. This court has not done that.

ACCOMMODATION DOCTRINE JUDGMENT AFFIRMED FOR

SURFACE OWNER PERFORMING GAME MANAGEMENT BY

HELICOPTER

In VirTex Operating Co. v. Bauerle, No. 04-16-00549-CV,
2017 WL 5162546 (Tex. App.—San Antonio Nov. 8, 2017, no
pet. h.) (mem. op.), the court affirmed a trial court judgment,
based on jury findings, declaring that VirTex Operating Co.’s
(VirTex) proposed installation of an overhead power line to
provide electricity to the productive wells drilled under VirTex’s
oil and gas lease on part of Robert Leon and Cynthia Bauerle’s
ranch would substantially impair the Bauerles’ preexisting surface
use and therefore was impermissible.

The Bauerles owned the surface estate of the 8,500-acre
Todos Santos Ranch in Frio and Zavala Counties, Texas. They did
not own the minerals, however, except for a 2% royalty interest.
They used the ranch for cattle grazing and hunting, the leasing of
the land to hunters being the ranch’s principal source of income.
Hunters used helicopters for brush and predator control, game
surveys, and deer captures, the latter of which required flying
close to the ground and dodging brush, trees, and other obstacles.
Id. at *1.

VirTex acquired an oil and gas lease on approximately 2,000
acres of the ranch from the mineral owner and drilled nine
producing oil wells. After initially using rented portable diesel
generators to supply electric power to the wells’ pumping units,
VirTex sought to install overhead transmission lines to the wells,
an arrangement that would, according to the Bauerles’ character-
ization, create a spiderweb. The Bauerles refused to consent to
VirTex’s placement of the power lines across their land and filed
their suit on the basis that the power lines would interfere with
their hunters’ helicopter operations. Id. at *2.

Reviewing VirTex’s principal argument that the jury’s
findings were without sufficient evidence, the court began by
observing that the owner or lessee of the mineral estate has the
implied right to use as much of the surface as is reasonably
necessary to produce and remove the minerals but that “this right
must be exercised with ‘due regard’ for the rights of the surface
estate owner.” Id. at *4. To disallow a proposed surface use for
mineral purposes under what has become known as the “accom-
modation doctrine,” a surface owner has the burden to prove that
(1) the lessee’s use completely precludes or substantially impairs
an existing surface use; (2) there is no reasonable alternative
method available to the surface owner by which the existing use
can be continued; and (3) there are alternative reasonable,
customary, and industry-accepted methods available to the
mineral developer that will allow recovery of the minerals and
also allow the surface owner to continue the existing use. Id.
(citing Coyote Lake Ranch, LLC v. City of Lubbock, 498 S.W.3d
53, 62–63 (Tex. 2016)); see Vol. XXXIII, No. 3 (2016) of this
Newsletter. The court held that the Bauerles had presented legally
and factually sufficient evidence to meet their burden. VirTex,
2017 WL 5162546, at *7.

The Bauerles’ evidence established that a large part of the
work on the ranch required the use of helicopters, and although
VirTex’s power lines might not make the use of helicopters
impossible, the Bauerles’ pilot witnesses testified that it would
make helicopter flying extremely dangerous. Id. at *5. “[T]he jury
was free to believe,” said the court, “that the proposed overhead
power lines would significantly hinder [the pilots’] ability to fly
over the ranch.” Id. at *6. Recognizing that a surface owner fails
to meet his burden by merely producing evidence that an alterna-
tive method of surface use is less convenient or economical than
the existing one, and not that “the inconvenience or financial
burden of . . . the alternative method is so great as to make the
alternative method unreasonable,” id. at *8 (quoting Merriman v.
XTO Energy, Inc., 407 S.W.3d 244, 249 (Tex. 2013)), the court
turned aside VirTex’s argument that the Bauerles could continue
their work with deer by using surface vehicles, id. The ranch’s
primary use was for hunting, the court pointed out, and the
Bauerles’ evidence was that game management without helicop-
ters would make the land less likely to be leased by hunters
because the ranch was too large to manage without helicopters
and that the current hunting lessees would not lease the ranch
unless the use of helicopters could continue. Id. Finally, the court
found that the Bauerles had produced evidence sufficient for the
jury to find that VirTex had reasonable alternative methods
available to it, albeit more expensive ones, including burying
power lines, powering pumping units with diesel or gas engines,
or continuing to rent portable generators. Id. at *10.

LANDOWNER’S DUE PROCESS CHALLENGES TO PIPELINE

CONDEMNATION REJECTED

The U.S. Court of Appeals for the Fifth Circuit in Boerschig
v. Trans-Pecos Pipeline, L.L.C., 872 F.3d 701 (5th Cir. 2017),
affirmed the district court’s refusal to grant landowner John
Boerschig an injunction against Trans-Pecos Pipeline, L.L.C.’s
exercise of its condemnation authority under Texas law to
construct a gas pipeline across his ranch in far West Texas.

Boerschig argued that the Texas condemnation scheme
violated the Due Process Clause of the Fourteenth Amendment to
the U.S. Constitution because it impermissibly delegated to a
private entity, the pipeline company, the determination of whether
the condemnation is necessary to further a public purpose. Id. at
703. Boerschig was unlikely to be able to establish that the
condemnation process was thus unconstitutional, the court held,
and so he was not entitled to a preliminary injunction. Id. at 709.
Texas law, the court pointed out, imposes a standard that con-
demning pipeline companies must follow—that the taking is
necessary for public use—and provides judicial review of that
determination that prevents the company from having the final
say. Id. at 703 (citing Tex. Const. art. 1, § 17; Tex. Util. Code
Ann. § 181.004). “To be sure,” said the court, “that review is
deferential” and “seemingly feeble,” id. at 708–09, but it “cap-
tures precisely the situations in which a private delegation
deprives a property owner of due process: when private parties
may make a decision based ‘solely for their own interest, or even
capriciously,’” id. at 709 (quoting Eubank v. City of Richmond,
226 U.S. 137, 144 (1912)).
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U T A H —  O I L  &  G A S

A N D R E W  J .  L E M I E U X

—  R E P O R T E R  —

UTAH SUPREME COURT VACATES PORTION OF LOWER

COURT OPINION THAT APPLIED THE OPEN MINES DOCTRINE

Who is entitled to proceeds of production attributable to a life
estate? Is it the life tenants? The remaindermen? The question
remains open in Utah.

In Vol. XXXIII, No. 2 (2016) of this Newsletter, we reported
on a Utah Court of Appeals decision that rejected a petition to
construe a will in favor of the life tenants, citing the applicable
statute of limitations. See In re Estate of Womack, 2016 UT App
83, 372 P.3d 690. In addition to rejecting the petition on proce-
dural grounds, the court of appeals cited the open mines doctrine
and concluded that the remaindermen were entitled to the
proceeds of production because the will did not specify otherwise.
The court of appeals indicated that “[l]ife estates in mineral rights,
by default, do not encompass a right to any proceeds from new
mineral extraction.” Id. ¶ 17 (citing Hynson v. Jeffries, 697 So. 2d
792, 797 (Miss. Ct. App. 1997)). The court of appeals found that
a prior estate closing order “implicitly granted extraction proceeds
to [the remaindermen] (albeit by default).” Id. ¶ 19. Because the
petition sought to prove the decedent’s intent for the life tenants
to receive income from the minerals, “rather than letting such
proceeds default to the holders of the remainder” under common
law, the court of appeals found that the six-month time limit for
vacations and modifications of prior orders applied, and the
petition was time-barred. Id.

On further appeal, the Utah Supreme Court upheld the court
of appeals’ decision rejecting the petition on statute of limitations
grounds. See In re Estate of Womack, 2017 UT 35, 398 P.3d
1046. The supreme court vacated the lower court’s decision,
however, insofar as it determined the rights of the life tenants vis-
à-vis the remaindermen with respect to “rents, royalties, bonuses,
and other income from mineral production.” Id. ¶ 15. The court
observed that it was inappropriate for the court of appeals to reach
the issue given that the statute of limitations issue was dispositive.
Id. (citing CIG Exploration, Inc. v. State, 2001 UT 37, ¶ 8, 24
P.3d 966 (declining to look to merits of the case before determin-
ing whether statute of limitations barred claim); Becton Dickinson
& Co. v. Reese, 668 P.2d 1254, 1258 (Utah 1983) (“Since
defendant’s action is barred by the statute of limitations, we have
no need to reach the merits of the question . . . .”)). Perhaps a
different outcome would have resulted if the petitioner had sought
clarification of an amended closing order that was entered in the
estate proceeding rather than an order construing the will itself.
See id. ¶ 17. The supreme court pointed out that the oil and gas
company’s confusion about who to pay “stem[med] from the fact
that the [amended closing order] did not lay out the rights of the
holders of life estates and remainder interests in oil, gas, and
mineral rights.” Id. ¶ 18. The court also noted that the relative
rights of the life tenants and remaindermen could be determined
in other ways, such as an action for interpleader. Id. (citing First
Sec. Bank of Utah, N.A. v. Maxwell, 659 P.2d 1078, 1080 (Utah
1983)).

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

DEPARTMENT OF ENVIRONMENTAL QUALITY DENIES BROOK

MINE PERMIT APPLICATION

As reported in Vol. XXXIV, No. 3 (2017) of this Newsletter,
Ramaco Resources, Inc.’s (Ramaco) permit application for a new
coal mine north of Sheridan, Wyoming was contested before the
Wyoming Environmental Quality Council (WEQC), which sent
the application back to the Wyoming Department of Environmen-
tal Quality (WDEQ) for Ramaco and WDEQ to address certain
deficiencies in the company’s mine plan. After the WEQC’s
decision, WDEQ determined that Ramaco’s Brook Mine permit
application could not be approved as submitted and therefore
denied the application. WDEQ’s denial of Ramaco’s application,
however, does not prevent the company from revising the
application to address the deficiencies identified by the WEQC
and resubmitting it for subsequent consideration by WDEQ.
Ramaco has responded to WDEQ’s decision indicating that it is
confident it can address such deficiencies and that it plans to meet
soon with WDEQ to begin the process of supplementing its permit
application. See Staff Reports, “WDEQ Requires Revisions for
Brook Mine Permit,” Sheridan Press (Oct. 12, 2017).

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WYOMING SUPREME COURT UPHOLDS ADOPTION OF A

FOREIGN PROBATE DECREE DISTRIBUTING ESTATE ASSETS

CONTRARY TO WILL PROVISIONS

In 1983 Lon V. Smith died domiciled in California owning
many oil and gas interests including an overriding royalty interest
(ORRI) in Carbon County, Wyoming. His will, probated in
California, clearly left the mineral interests and the ORRI to his
wife, Marguerite B. Smith, for her life and then to the Lon V.
Smith Foundation (Foundation). The California probate order in
Lon’s estate distributed his oil and gas interests as follows:

To Marguerite B. Smith a Life Estate in and to all
mineral interests, oil and gas leases and properties,
royalties, rentals, contracts, covering or affecting proper-
ties of the said Estate wherever situated together with all
income of every sort thereon during her lifetime, the
remainder interest therein, after the death of Marguerite
B. Smith, to vest in and be distributed to Lon V. Smith
Foundation, all as described as follows . . . .

Lon V. Smith Found. v. Devon Energy Corp., 2017 WY 121, ¶ 8,
403 P.3d 997.

This was followed by 94 pages listing the oil and gas and
mineral interests owned by Lon, but the ORRI was not listed. The
probate order then provides that after Marguerite’s life estate, the
listed oil and gas interests are to pass
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[t]o Lon V. Smith Foundation, a non-profit California
corporation, the remainder interest after the death of said
Marguerite B. Smith, in and to all mineral interests, oil
and/or gas leases, properties, royalties, rentals and
contracts, all as more particularly described in Pages 11
through 105 of this Order.

Id. Again, the ORRI was not listed.

Pursuant to the residuary clause of Lon’s will, the California
probate order left to Marguerite “all the rest, residue and remain-
der of said Estate, both real and personal, and wherever situated,
together with the income thereon received after date of distribu-
tion of said Estate, whether described herein or not.” Id.

The Wyoming ancillary probate of Lon’s estate was con-
ducted pursuant to Wyo. Stat. Ann. § 2-11-201, by which the
California probate was adopted as a Wyoming probate. The
Wyoming ancillary probate order provided that the California
probate order be “admitted to this Court and [] be considered and
treated as original proceedings of this Court and as conclusive
evidence of the facts therein shown.” Smith Found., 2017 WY
121, ¶ 10 (alteration in original). The Wyoming probate order
again failed to specifically list the ORRI. Id.

Marguerite established the Marguerite Brown Smith Trust
(Trust) under her will as the beneficiary of her interests. Devon
Energy Corp. (Devon), as lessee of the lease in question and
operator of wells on the lease, paid both the Foundation and the
Trust at different times over the years and for different wells on
the lease. Id. ¶ 11.

The Foundation filed suit in district court to recover the
royalty payments made by Devon to the Trust over the years. The
Trust argued that it did not owe the Foundation royalties mistak-
enly paid to the Trust over the years but did not argue against the
Foundation’s position that the Foundation and not the Trust
owned the ORRI. Id. ¶ 12. “Devon asserted counterclaims against
the Foundation and cross-claims against the Trust, seeking
declaratory judgment on the ownership of the ORRI and seeking
indemnification by the Trust.” Id. Devon contended that payments
on the ORRI were proper under the California probate order as
adopted in Wyoming in the ancillary probate proceeding, and
argued that the Trust, not the Foundation, was entitled to royalty
payments. Id.

In the district court both Devon and the Foundation moved
for summary judgment and claimed they were entitled to attorney
fees and costs as the prevailing party under the Wyoming Royalty
Payment Act (WRPA), Wyo. Stat. Ann. § 30-5-303. See Smith
Found., 2017 WY 121, ¶ 13. The district court held that the Trust
and not the Foundation was the owner of the ORRI, denying
summary judgment to both Devon and the Foundation. Id.
Because of this finding, neither party was entitled to attorney fees
and costs. Id.

On appeal the Wyoming Supreme Court upheld the lower
court, despite acknowledging that the intent of Lon, as clearly
stated in his will, was for Marguerite to only own a life estate in
the ORRI with the remainder to go to the Foundation. Id. ¶ 19.
Notwithstanding this clearly stated intent, acknowledged by all
parties, the California probate order did not state this intent
clearly enough for the supreme court. The supreme court held that
because the ORRI was not specifically listed in the property set

over to Marguerite, for life, in the decree of distribution it fell
under the property included in the residuary clause and distributed
to Marguerite in fee. Id. ¶ 32. The court relied on both California
and Wyoming precedent to hold that when a probate order
provides for distribution contrary to the will, the decree is final
and supersedes the will. Id. ¶ 20 (citing In re Callnon’s Estate,
449 P.2d 186, 191 (Cal. 1969); In re Kimball’s Estate, 583 P.2d
1274, 1278 (Wyo. 1978)). Under Wyoming’s procedure, once a
foreign probate with a decree of distribution is adopted under
section 2-11-201 it becomes an original order of the Wyoming
court, even though the foreign decree was incorrect under the will.
Id. ¶ 26. Furthermore, in the absence of an appeal or timely
challenge, an order of distribution that is contrary to the provi-
sions of a will cannot later be collaterally attacked. Id. ¶ 23.

The supreme court also upheld the lower court’s denial of the
Foundation’s claim that Devon violated the WRPA by not holding
the ORRI proceeds in an interest-bearing account since the
Foundation was not legally entitled to the royalty proceeds. Id.
¶ 45 (citing Wyo. Stat. Ann. § 30-5-302). Finally, the supreme
court affirmed the lower court’s denial of attorney fees to Devon
and the Foundation. Id. ¶ 55.

The lesson for practitioners preparing Wyoming probates is
that language in a probate order providing for the distribution of
“all mineral interests, oil and gas leases and properties, royalties,
rentals, contracts, covering or affecting properties of the said
Estate wherever situated together with all income of every sort
thereon” is not sufficient to cover any omitted property if it uses
language such as “all as described as follows” or “as particularly
described as follows.” One would think that had the California
probate order stated “including but not limited to the following
described property” the result would have been different. As
another alternative mentioned by the supreme court, a full
Wyoming ancillary probate could have been brought under Wyo.
Stat. Ann. § 2-11-104 to specifically include the Wyoming ORRI
instead of using the abbreviated ancillary probate procedure under
section 2-11-201 to adopt as a Wyoming probate the incorrect
California probate decree. Smith Found., 2017 WY 121, ¶ 19.

C A N A D A  —  O I L  &  G A S
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S T E P H A N I E  R I D G E

—  R E P O R T E R S  —

NATIONAL ENERGY BOARD’S ROLE IN CROWN

CONSULTATION

Introduction

In its recent decisions in Chippewas of the Thames First
Nation v. Enbridge Pipelines Inc., 2017 SCC 41, and Clyde River
(Hamlet) v. Petroleum Geo-Services Inc., 2017 SCC 40, the
Supreme Court of Canada attempted to clarify the scope of
administrative bodies in fulfilling the Crown’s duty to consult
with Indigenous groups. In both cases, Indigenous groups
challenged National Energy Board (NEB) approvals on the
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grounds that the Crown failed to fulfill its duty to consult during
the regulatory approval process.

These cases attempt to reconcile issues at the intersection of
Aboriginal, constitutional, and administrative law.

Chippewas of the Thames First Nation v. Enbridge
Pipelines Inc.

In Chippewas, Enbridge Pipelines Inc. (Enbridge) sought
approval from the NEB to reverse the direction of its Line 9
pipeline between Sarnia, Ontario and Montreal, Quebec, increase
its capacity from 240,000 to 300,000 barrels per day, and allow
it to transport heavier oil. Line 9 is located on land already owned
by Enbridge within the traditional territory of the Chippewas of
the Thames First Nation (Chippewas of the Thames).

As part of the NEB application, the Chippewas of the Thames
consulted directly with Enbridge and participated in the NEB
hearing, where they presented a preliminary traditional land use
study. Prior to the hearings, the Chippewas of the Thames wrote
to the Prime Minister, the Minister of Natural Resources, and the
Minister of Aboriginal Affairs and Northern Development to
request direct consultation on the basis that the Crown’s duty to
consult had been triggered by the potential impacts of the Line 9
reversal on their traditional territory. The Minister of Natural
Resources replied only after the hearing was complete, and
advised that the Crown would rely on the NEB’s process to
discharge its duty to consult. The NEB granted Enbridge’s
application.

The Chippewas of the Thames were unsuccessful on appeal
to the Federal Court of Appeal. See Chippewas of the Thames
First Nation v. Enbridge Pipelines Inc., 2015 FCA 222. The 2-1
majority of the court of appeal relied heavily on the 2009 case of
Standing Buffalo Dakota First Nation v. Enbridge Pipelines Inc.,
2009 FCA 308, to find that the NEB had no obligation to review
the adequacy of Crown consultation because the Crown was not
itself involved in the application. The majority also found that the
Crown’s duty to consult had not been delegated to the NEB, but
that it had fulfilled its mandate by ensuring Enbridge had engaged
in appropriate levels of consultation. The dissent noted that the
Supreme Court of Canada determined in Rio Tinto Alcan Inc. v.
Carrier Sekani Tribal Council, 2010 SCC 43, that tribunals
delegated the authority to decide questions of law also have the
power to decide constitutional issues. See National Energy Board
Act, R.S.C. 1985, c. N-7, § 12(2) (“For purposes of this Act, the
[NEB] has full jurisdiction to hear and determine all matters,
whether of law or of fact.”). The dissent argued that the NEB was
under an obligation to ensure that the Crown had fulfilled its duty
to consult before rendering its final decision.

Clyde River (Hamlet) v. Petroleum Geo-Services Inc.

In Clyde River, three geophysical service providers (collec-
tively, Respondents) applied to the NEB for a Geophysical
Operation Authorization (GOA) to conduct offshore seismic
surveys in Baffin Bay and the Davis Strait. The NEB acknowl-
edged that the seismic surveys posed a high risk of adverse and
non-compensable environmental effects, including disturbance of
the migration route of mammals and fish which the people of
Clyde River have depended on for generations for food security
and economic, cultural, and spiritual well-being. Under the
Nunavut Land Claims Agreement (1993), the Inuit of Clyde River

have an established treaty right to hunt and harvest marine
mammals.

The NEB began the environmental assessment process in
2012 as part of the GOA application. Deficiencies in the Respon-
dents’ consultation efforts, and particularly their inability to
answer basic questions from the affected communities regarding
impacts on marine mammals, caused the NEB to suspend the
assessment in 2013. The assessment process was restarted only
after the Respondents delivered a nearly 4,000-page document to
the Hamlet of Clyde River’s offices and posted the document
online. The document was untranslated and inaccessible online at
low Northern internet speeds. Despite requests by the community,
no hearing was held and the NEB granted the application,
deeming consultation efforts adequate and finding that the testing
was unlikely to cause adverse environmental effects. The decision
was appealed by the Hamlet of Clyde River, Nammautaq Hunters
and Trappers Organization (HTO)—Clyde River, and Jerry
Natanine (a resident and the Mayor of Clyde River) (collectively,
Appellants).

The Federal Court of Appeal held that the NEB had been
delegated procedural aspects of the duty to consult, and that the
NEB “has a mandate to engage in a consultation process such that
the Crown may rely on that process to meet, at least in part, its
duty to consult with Aboriginal peoples.” Hamlet of Clyde River
v. TGS-NOPEC Geophysical Co. ASA (TGS), 2015 FCA 179,
para. 65. The court of appeal concluded that while the potential
impacts triggered “deep” consultation under the formula set out
in Haida Nation v. British Columbia (Minister of Forests), 2004
SCC 73, the NEB’s process had provided adequately meaningful
consultation to the Appellants to satisfy the Crown’s duty to
consult, and that the terms and conditions imposed upon the GOA
offered reasonable accommodation. Clyde River, 2015 FCA 179,
para. 100. The court of appeal dismissed the appeal.

Supreme Court of Canada Decisions

After hearing the cases together, the Supreme Court dis-
missed the appeal in Chippewas and upheld the appeal in Clyde
River. Several principles were repeated in both cases.

Perhaps most notably, the Supreme Court held that a decision
by an administrative body constitutes Crown conduct where that
body makes a final decision on the Crown’s behalf. Chippewas,
2017 SCC 41, paras. 29, 30; Clyde River, 2017 SCC 40, para. 29.
Accordingly, and reaffirming its finding in Carrier Sekani, the
Crown’s duty to consult will be triggered where the Crown has
real or constructive knowledge of a potential or recognized
Aboriginal or treaty right that may be adversely affected by the
tribunal’s decision. Chippewas, 2017 SCC 41, paras. 29–31;
Clyde River, 2017 SCC 40, para. 25.

The Supreme Court quickly dismissed the holding of the
court of appeals in Chippewas that a regulatory tribunal’s capacity
to assess the Crown’s duty to consult depends on the Crown’s
involvement in the NEB hearing process. Chippewas, 2017 SCC
41, para. 36. Instead, as part of its obligation to decide questions
of law and make decisions within the state’s constitutional
obligations, the NEB is obliged to consider whether the Crown
had met its duty to consult before making its decision. Chippewas,
2017 SCC 41, para. 37; Clyde River, 2017 SCC 40, paras. 36–38.
While it remains the Crown’s responsibility to ensure it has
upheld the honour of the Crown in its dealings with Indigenous
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peoples, the NEB cannot issue an approval if it concludes that the
duty to consult has not been met. Chippewas, 2017 SCC 41, para.
37; Clyde River, 2017 SCC 40, paras. 36–38.

Once the Crown’s duty is triggered, the question becomes
what role the tribunal plays in ensuring that the duty is fulfilled.
The Supreme Court reaffirmed its finding in Carrier Sekani that
the Crown may rely on an administrative body’s process to fulfill
the duty to consult, so long as that body has the power to fulfill
the duty to consult in the circumstances. Chippewas, 2017 SCC
41, para. 32; Clyde River, 2017 SCC 40, paras. 30–37. The Court
elaborated that where the administrative body lacks statutory
powers to adequately fulfill the duty to consult, the onus remains
with the Crown to pursue other avenues of meaningful consulta-
tion before the project can be approved. Chippewas, 2017 SCC
41, para. 32.

The Supreme Court used the facts of each case to demon-
strate the applications of this principle. In Chippewas, the NEB
was found to have exercised adequate procedural and remedial
powers to discharge Crown consultation duties. The Court pointed
to the NEB’s hearing, participant funding provided to the
Chippewas of the Thames that allowed them to participate and
present their draft traditional land use report, and written re-
sponses to information requests as being procedural safeguards
which helped to fulfill the duty to consult. The SCC also pointed
to the NEB’s imposition of mitigation measures on Enbridge as a
remedial measure that addresses potential impacts on their
Aboriginal rights. This consultation was deemed sufficient and the
NEB’s approval was upheld.

In contrast, the Supreme Court in Clyde River held that the
NEB’s process had fallen short of the “deep” consultation
required on those facts. Despite the significant impact on marine
mammals, the NEB did not hold a hearing and did not ask the
Respondents to translate or better circulate the documents, or
engage in further consultation. Furthermore, in its written
decision, the NEB did not recognize that the Inuit of Clyde River
have established treaty rights to hunt and harvest marine mam-
mals, and merely lumped their interests in with the larger environ-
mental assessment. This process was insufficient to fulfill deep
consultation, and as the Crown engaged in no other consultation
or accommodation, the approval was quashed.

A few additional principles from this case are notable. The
Supreme Court again reemphasized the importance of written
reasons in reconciliation as a sign of respect and to encourage
good decision making. Chippewas, 2017 SCC 41, para. 62; Clyde
River, 2017 SCC 40, para. 41. The Court also noted that the duty
to consult “is not the vehicle to address historical grievances,”
Chippewas, 2017 SCC 41, para. 41, nor is it meant to provide
Indigenous groups with a veto, id. para. 59.

Finally, and in what may be the most difficult principle to
apply and may form the basis for potential future legal challenges,
the Supreme Court also states that an administrative body is not
compromised when it both carries out the Crown’s duty to consult
and accommodate, and also adjudicates on the sufficiency of that
consultation. Id. para. 34.
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Online Natural Resources Legal Education

The Foundation will soon offer many of its Annual and Special Institute presentations online, providing 
opportunities for Foundation members and interested non-members to receive premier individual natural resource 
CLE hours in an online video format, including the original papers! Available in December 2017 at www.rmmlf.org.

Proceedings of the 63rd Annual Rocky Mountain Mineral Law Institute

The Proceedings of the 63rd Annual Rocky Mountain Mineral Law Institute contain the complete text of the
available papers in a bound volume. Researched and written by many of the foremost authorities in their fields,
these scholarly and practical papers contain detailed treatment of special legal problems facing the natural
resources industry in the areas of oil and gas, mining, public lands, international natural resources, landman’s
issues, water, and environmental law. Available from the Foundation in December 2017. To order, email
info@rmmlf.org.

Special Institute on

Air Quality Issues Affecting Oil, Gas, and Mining
Development and Operations
February 6–7, 2018, Denver, Colorado

Air quality is the most active and evolving practice area in environmental law at both the federal and state levels.
Since President Trump took office, states and environmental groups have intensified their efforts to shape the
future of air quality and climate change law through the courts. This Special Institute, the fourth in the Foundation’s
highly acclaimed Air Quality series, will provide essential updates and critical insights for this fast-changing area of
law. A detailed program and online registration are available at www.rmmlf.org.

Special Institute on

Midstream Oil & Gas from the Upstream Perspective
April 24–25, 2018, Houston, Texas

Oil and gas producers are encountering economic, regulatory, and operational challenges impacting production
and the ability to get product to market. This Special Institute will focus on the interplay between upstream and
midstream operations, including the latest developments and risks affecting exploration, production, gathering,
marketing, storage, transportation, and operations. A detailed program and online registration are available at
www.rmmlf.org.

Coming Soon!

http://www.rmmlf.org
http://www.rmmlf.org
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Upcoming Programs

Air Quality Issues Affecting Oil, Gas, and Mining
Development and Operations

February 6–7, 2018 M Denver, Colorado

Core Course on International Oil & Gas Law
March 12–16, 2018 M Milan, Italy

Federal Offshore Oil & Gas Leasing and Development
April 10–12, 2018 M New Orleans, Louisiana

Midstream Oil & Gas from the Upstream Perspective
April 24–25, 2018 M Houston, Texas

Drafting and Negotiating the Modern Oil and Gas Lease
May 2–4, 2018 M Denver, Colorado

64th Annual Rocky Mountain Mineral Law Institute
July 19–21, 2018 M Victoria, British Columbia

International Oil & Gas Law, Contracts & Negotiations: 
Part 1 – From Concept to Discovery

September 24–28, 2018 M Houston, Texas

International Oil & Gas Law, Contracts & Negotiations: 
Part 2 – From Discovery to Decommissioning

October 1–5, 2018 M Houston, Texas

Oil and Gas Law Short Course

October 8–12, 2018 M Houston, Texas

For additional information, contact the Foundation:
Tel (303) 321-8100 M Fax (303) 321-7657 M Email info@rmmlf.org

Copyright © 2017

Rocky Mountain Mineral Law Foundation
9191 Sheridan Blvd., Ste. 203
Westminster, Colorado  80031

www.rmmlf.org

Volume XXXIV, Number 4, 2017
ISSN 0897-6694
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—  R E P O R T E R  —

NINTH CIRCUIT ISSUES TWO DECISIONS REGARDING

URANIUM MINING NEAR GRAND CANYON

On December 12, 2017, the U.S. Court of Appeals for the
Ninth Circuit issued two decisions related to uranium extraction
in the vicinity of the Grand Canyon, holding that, while the 2012
withdrawal of roughly one million acres of federal land from
location of mining claims was legal, the only commercial mining
operation in the area had established valid existing rights to its
claims in the withdrawn lands.

First, in National Mining Ass’n v. Zinke, 877 F.3d 845 (9th
Cir. 2017), the court upheld the decision of the Secretary of the
Interior to withdraw the lands from the location of new mining
claims for a 20-year period. The plaintiffs, led by the National
Mining Association, challenged withdrawal on several bases,
including arguing that the Federal Land Policy and Management
Act of 1976 (FLPMA) provision granting a legislative veto
over secretarial withdrawals of 5,000 acres or more, 43 U.S.C.
§ 1714(c)(1), is an unconstitutional delegation of power and that
the Secretary’s withdrawal was arbitrary and capricious. Nat’l

continued on page 2
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K A T H L E E N  C .  S C H R O D E R

T I M  C A N O N

—  R E P O R T E R S  —

BLM ALTERS ITS COMPETITIVE OIL AND GAS LEASING

PROCEDURES

On January 31, 2018, the Bureau of Land Management (BLM)
issued an instruction memorandum that altered its processes for
offering oil and gas parcels for lease in competitive sales and for
land use planning for oil and gas leasing. See BLM, Instruction
Memorandum No. 2018-034, “Updating Oil and Gas Leasing
Reform—Land Use Planning and Lease Parcel Reviews” (Jan. 31,
2018) (IM 2018-034). IM 2018-034 supersedes the oil and gas
leasing reforms set forth in BLM, Instruction Memorandum No.
2010-117, “Oil and Gas Leasing Reform—Land Use Planning and
Lease Parcel Reviews” (May 17, 2010) (IM 2010-117). The 2010
leasing reforms were a hallmark of Secretary Ken Salazar’s tenure
at the U.S. Department of the Interior, yet had proved controver-
sial and sparked at least one lawsuit by an oil and gas trade
association. See Western Energy Alliance v. Jewell, No. 1:16-cv-
00912 (D.N.M. filed Aug. 11, 2016).

Fundamentally, IM 2018-034 adjusts three processes: (1)
BLM’s process for reviewing lease parcels, (2) BLM’s process for

continued on page 2

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

BLM RESCINDS 2015 HYDRAULIC FRACTURING RULE

On December 29, 2017, the Bureau of Land Management
(BLM) promulgated a final rule rescinding the 2015 hydraulic
fracturing rule in order “to prevent the unnecessarily burdensome
and unjustified administrative requirements and compliance costs
of the 2015 rule from encumbering oil and gas development on
Federal and Indian lands.” Hydraulic Fracturing on Federal and
Indian Lands; Rescission of a 2015 Rule, 82 Fed. Reg. 61,924,
61,924 (Dec. 29, 2017) (to be codified at 43 C.F.R. pt. 3160); see
80 Fed. Reg. 16,128 (Mar. 26, 2015) (to be codified at 43 C.F.R.
pt. 3160); see also Vol. XXXII, No. 2 (2015) of this Newsletter.
This action was taken pursuant to President Donald Trump’s
executive order issued on March 28, 2017, that ordered a review

of all agency actions that “potentially burden the development or
use of domestically produced energy resources and, as appropri-
ate, suspend, revise, or rescind” such rules. 82 Fed. Reg. at
61,925; see Exec. Order No. 13,783, 82 Fed. Reg. 16,093 (Mar.
28, 2017); see also Vol. XXXIV, No. 2 (2017) of this Newsletter.
BLM published the proposed 2017 rescission rule on July 25,
2017, and the comment period ended on September 25, 2017. See
82 Fed. Reg. 34,464 (proposed July 25, 2017) (to be codified at
43 C.F.R. pt. 3160). Based on its review mandated by the
executive order, “BLM believes that the compliance costs
associated with the 2015 rule are not justified.” 82 Fed. Reg. at
61,925. The 2017 rescission rule restores the regulations in 43

continued on page 5
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continued from page 1

Mining Ass’n, 877 F.3d at 860. The court agreed with the plain-
tiffs’ argument that the legislative veto contained in FLPMA that
allows Congress to revoke secretarial withdrawals of large tracts
of lands is unconstitutional, but held that the provision is sever-
able from the large tract withdrawal authority delegated to the
Secretary in the same subsection. Id. at 866. Therefore, the court
held that the invalidation of the legislative veto did not affect the
delegation of authority to the Secretary to withdraw large tracts.
Id. The court also held that the administrative record supported
the Secretary’s stated reasons for the withdrawal—protection of
the Colorado River watershed, mitigation of harm to wildlife
habitat, and protection of visual resources—and the withdrawal
was therefore not arbitrary and capricious. Id. at 868.

Second, in a companion to National Mining Ass’n, in
Havasupai Tribe v. Provencio, 876 F.3d 1242 (9th Cir. 2017), the
Ninth Circuit affirmed the U.S. District Court for the District of
Arizona’s decision that EFR Arizona Strip LLC (EFR), an
affiliate of Energy Fuels Resources (USA), Inc., had established
valid existing rights to certain unpatented mining claims located
in the withdrawn lands, and was therefore justified in continuing
operations in the withdrawal area. In Havasupai, a coalition of
plaintiffs challenged a mineral report prepared by the U.S. Forest
Service in 2012 that determined that EFR’s predecessor-in-
interest had located the claims at issue in 1978 and made a valid
discovery of uranium on the claims between 1978 and 1982. Id.
at 1247. Although a discovery had been made, no commercial
mining of uranium occurred thereafter, but the Forest Service had
approved a mine plan in 1988. Id. Shortly after the lands embrac-
ing the claims were withdrawn, the Forest Service prepared a
mineral report, which concluded that EFR had established a valid
real property interest in the claims prior to the withdrawal. Id. The
court held that EFR could operate the mine as it was approved in
1988, and that no additional environmental review or tribal
consultation was required. Id. at 1250, 1252.

F E D E R A L  —  O I L  &  G A S

continued from page 1

offering lands for lease and issuing leases, and (3) BLM’s land
use planning processes for oil and gas leasing.

IM 2018-034 changes BLM’s processes for reviewing
potential lease parcels first by imposing a six-month time frame
for BLM to review parcels for sale beginning when BLM receives
an expression of interest (EOI) nominating a parcel for lease.
Similarly, IM 2018-034 establishes a deadline for the public to
submit EOIs that is six months prior to the lease sale month.
Second, IM 2018-034 eliminates the direction in IM 2010-117 to
rotate parcel review among BLM field offices, which had resulted
in BLM offering parcels within a given field office’s administra-
tive boundaries for sale only once or twice a year. BLM instead
will offer all eligible and available parcels nominated for lease,
regardless of where they are located within a state office’s
jurisdiction, once per quarter. Third, IM 2018-034 alters BLM’s
process for reviewing lease sale parcels. Most notably, IM 2018-
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034 eliminates the requirement that BLM complete site-specific
environmental analysis under the National Environmental Policy
Act of 1969 (NEPA) prior to offering parcels for lease, as well as
the requirement that BLM provide for public participation and
stakeholder engagement during the parcel review and NEPA
processes. Instead, IM 2018-034 allows BLM to rely on existing
NEPA documents that adequately analyze the leasing decision.
IM 2018-034 also eliminated the presumption in IM 2010-117
that BLM would conduct a site visit prior to offering parcels for
lease.

IM 2018-034 also alters BLM’s lease sale and lease issuance
procedures. Most significantly, IM 2018-034 eliminates the
requirement that BLM resolve public protests before holding a
lease sale; instead, BLM must resolve protests within 60 days
after BLM receives full payment from the successful lease bidder
as required by section 17(b)(1)(A) of the Mineral Leasing Act of
1920, 30 U.S.C. § 226(b)(1)(A). IM 2018-034 also shortens the
time that BLM must post the final lease sale notice from 90 days
to 45 days and shortens the public protest period from 30 days to
10 days.

Finally, in addition to these leasing changes, IM 2018-034
adjusts BLM’s land use planning processes directed at oil and gas
leasing. IM 2018-034 eliminates the direction in IM 2010-117
that BLM develop master leasing plans (MLP) to evaluate
changes to its resource management plans (RMP) related to oil
and gas leasing; as a result, BLM must halt any ongoing MLPs
under consideration as land use plan amendments. IM 2018-034
also directs BLM not to “routinely” defer lands for leasing when
an RMP amendment is underway.

How IM 2018-034 will improve leasing procedures remains
to be seen. Oil and gas industry groups criticized IM 2010-117,
arguing it slowed BLM’s process for offering lands for sale and
reduced the number of parcels BLM offered for sale. Yet, by
directing BLM to resolve protests prior to offering lands for lease,
IM 2010-117 also arguably curbed delays associated with BLM’s
issuance of leases after they were sold, which in the 2000s had
resulted in BLM holding sizeable bonus bids for months and years
without issuing leases. IM 2018-034 will likely streamline the
process for offering lands for lease but could lead to similar
delays in the issuance of leases.

IBLA UPHOLDS COMPENSATORY MITIGATION

REQUIREMENT FOR FEDERAL OIL AND GAS LESSEE

The Bureau of Land Management’s (BLM) authority to
require compensatory mitigation recently has been a source of
controversy—even prompting Solicitor’s Opinion M-37039 (Dec.
21, 2016), which was later withdrawn—yet little precedent exists
on the issue. In Valid Energy, Inc., 192 IBLA 7, GFS(O&G)
17(2017), the Interior Board of Land Appeals (IBLA) upheld
BLM’s decision to require an oil and gas lessee to provide
compensatory mitigation to offset impacts resulting from unautho-
rized surface disturbance.

Valid Energy, Inc. (Valid Energy) held a record title interest
in a federal oil and gas lease and had installed infrastructure on
the lease without BLM’s authorization. BLM determined the
installation of this infrastructure disturbed habitat suitable for
species listed under the Endangered Species Act. Id. at 9. In
response, BLM issued an incident of noncompliance (INC) that
“required Valid Energy to provide a surety bond or letter of credit
for the monetary value of purchasing one acre of compensatory
habitat.” Id. BLM relied on compensation ratios of 3 to 1 for
permanent disturbance and 1.1 to 1 for temporary disturbance to
calculate the amount of compensatory mitigation. Id. at 12.

Among Valid Energy’s multiple objections to the INC and
the requirement to provide compensatory mitigation, Valid
Energy argued that the requirement to provide compensatory
mitigation was inconsistent with a 2005 instruction memorandum
directing BLM first to consider on-site mitigation before requiring
off-site mitigation. Id. at 21–22 (citing BLM, Instruction Memo-
randum No. 2005-069 (Feb. 1, 2005)). The IBLA rejected this
argument after finding that the 2005 guidance was not in effect
and had been replaced by 2008 and 2013 instruction memoranda.
See id. at 22 (citing BLM, Instruction Memorandum Nos. 2008-
204 (Sept. 30, 2008) and 2013-142 (June 13, 2013)). The IBLA
instead upheld a direction in draft guidance attached to the 2013
instruction memorandum that BLM should consider off-site
mitigation when on-site mitigation would not mitigate impacts to
an acceptable level. Id. The IBLA further reasoned that Valid
Energy’s decision to engage in surface disturbing activities
without BLM’s authorization “denied BLM an opportunity to
implement on-site mitigation.” Id. The IBLA also observed the
2013 guidance allowed BLM to require out-of-kind mitigation
benefiting different resources or values from the impacted
resources. Id.

The 2013 instruction memorandum and guidance applied in
Valid Energy are no longer in effect; they were replaced with
BLM Manual § 1794—Mitigation (Rel. 1-1782 Dec. 22, 2016)
and BLM Handbook H-1794-1—Mitigation (Rel. 1-1783 Dec. 22,
2016), see Vol. XXXIV, No. 1 (2017) of this Newsletter, and both
of these documents have been rescinded by Secretarial Order No.
3360 (Dec. 22, 2017), which directed BLM to reissue Instruction
Memorandum No. 2008-204 (Sept. 30, 2008). Nonetheless, Valid
Energy remains one of the few authorities upholding BLM’s
ability to require a federal oil and gas lessee to provide compensa-
tory mitigation to offset impacts from development.

IBLA HOLDS PRIVATE WELL OPERATOR LACKED STANDING

TO APPEAL BLM DRAINAGE DECISION

In Statoil Oil & Gas, LP, 192 IBLA 32, GFS(O&G)
18(2017), the Interior Board of Land Appeals (IBLA) held that a
private well operator with no federal record title or operating
rights interest in federal minerals in a state-designated drilling and
spacing unit (DSU) lacked standing to appeal a Bureau of Land
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Management (BLM) decision issued to a federal lessee recom-
mending assessment of compensatory royalty due to alleged
drainage of the federal minerals by the well.

Statoil Oil & Gas, LP (Statoil) operated a well within a state-
designated DSU. BLM issued a lease purporting to cover certain
lands within the DSU, but Statoil did not own any record title or
operating rights in the lease. The well was completed in 2009 but
no communitization agreement (CA) was submitted or approved.
Id. at 34–36.

After numerous requests that the federal lessees submit a CA
or pay compensatory royalty for alleged drainage, BLM issued a
decision in 2017 recommending that the Office of Natural
Resources Revenue assess compensatory royalty. The decision
was addressed to the federal lessees and not Statoil. Nonetheless,
Statoil requested State Director review (SDR) of the decision
because it disputed the United States’ asserted ownership of the
oil and gas resources. Id. at 37. The Acting State Director
affirmed BLM’s decision in part because Statoil “was not the
‘proper party to raise lease issues,’ and the SDR process was not
the ‘proper forum’ for resolving a dispute over ownership of the
minerals.” Id. at 38. Statoil then appealed that decision to the
IBLA. Id.

In a rare en banc decision, a majority of the IBLA dismissed
Statoil’s appeal for lack of standing without allowing Statoil to
submit arguments in support of its standing. The IBLA’s regula-
tions require that an appellant be both a “party to a case” and
“adversely affected” by the decision under review. Id. at 39
(quoting 43 C.F.R. § 4.410(a)). The majority held that “Statoil
satisfie[d] the ‘party to a case’ requirement because it [was] the
‘object’ of the SDR decision on appeal.” Id. at 40. The majority
reasoned, however, that Statoil did not demonstrate that it was
adversely affected by BLM’s decision because only federal
lessees and operating rights owners can be liable for compensa-
tory royalty under BLM’s regulations. Id.

The IBLA further determined it could dismiss Statoil’s appeal
for lack of standing without providing Statoil the opportunity to
demonstrate otherwise. Id. at 42. A dissenting judge opined that
the majority’s dismissal of Statoil’s appeal without first issuing an
order to show cause improperly deprived Statoil of notice and an
opportunity to be heard. Id. at 50–53 (Jackson, A.J., dissenting).
The dissent observed that the IBLA’s standing rules do not
require an appellant to include a statement of standing except in
limited circumstances. Id. at 50. The majority responded that
standing is a jurisdictional issue that any party (including the
IBLA) may raise at any time and, therefore, the IBLA need not
issue an order to show cause prior to dismissing an appeal for lack
of standing. Id. at 42–43 (majority op.). Setting aside the jurisdic-
tional issue, the majority noted that Statoil explicitly acknowl-
edged the standing requirements in its pleadings and that “the
SDR decision put Statoil on notice that its standing is in ques-
tion.” Id. at 42.

The decision is notable because it suggests practitioners
should include statements of standing in appeals before the IBLA,
particularly in cases where facts that may demonstrate the appel-
lant’s standing are not apparent in the administrative record.

IBLA HOLDS THAT ISSUANCE OF AN OIL AND GAS LEASE

DOES NOT JUSTIFY A STAY

In Western Watersheds Project, 192 IBLA 72, GFS(O&G)
19(2017), the Interior Board of Land Appeals (IBLA) declined to
stay the Bureau of Land Management’s (BLM) decision to issue
oil and gas leases on the ground that issuance of the leases would
not cause immediate or irreparable harm. Environmental non-
governmental organizations had petitioned the IBLA to stay a
decision of BLM’s Utah State Office to offer nine oil and gas
lease parcels for sale. After resolving questions of the petitioners’
standing to challenge the leases, finding that only one of the three
petitioners had demonstrated standing, the IBLA determined that
the commitment of resources that occurs when BLM issues an oil
and gas lease does not constitute immediate and irreparable harm.
Id. at 85–86.

To stay a challenged action, a petitioner must establish all
four elements set forth at 43 C.F.R. § 4.21(b)(1): “(1) the relative
harm to the parties if the stay is granted or denied; (2) the
likelihood of appellant’s success on the merits; (3) the likelihood
of immediate and irreparable harm if the stay is not granted; and
(4) whether the public interest favors granting the stay.” W.
Watersheds, 192 IBLA at 84. The IBLA determined the petitioner
had not met the third factor—the likelihood of immediate and
irreparable harm.

The IBLA concluded that issuance of the leases would not
result in immediate harm because multiple procedural require-
ments had to be satisfied before development could occur. Id. at
85–86. The IBLA found that even if the issuance of leases could
be construed as irreparable harm, the petitioner did not even
allege a likelihood of immediate injury and BLM must approve
applications for permit to drill and perform consultation, coordi-
nation, and environmental analysis before the leases could be
developed. Id.

The IBLA further rejected the petitioner’s argument that
irreparable harm would occur due to alleged violations of the
procedural requirements of the National Environmental Policy
Act of 1969 (NEPA) prior to leasing. The petitioner argued that
“in the absence of a stay, planning and development may begin,
which BLM will find difficult to reconsider or reverse in the event
that [the IBLA] eventually order[s] BLM to revisit its NEPA
analysis.” Id. at 86. The IBLA rejected that argument, reasoning
that it could later order BLM to revisit its NEPA analysis and
such speculation about BLM’s future actions “does not show a
likelihood of immediate and irreparable harm necessary to warrant
a stay.” Id. Additionally, the IBLA noted that “a procedural
violation of NEPA is not sufficient to establish immediate and
irreparable harm” and that “even if [the IBLA] presumed the
presence of a NEPA violation that BLM will be required to
correct, [the petitioner] still would be required to show a likeli-
hood of immediate and irreparable harm from denial of a stay to
prevail on this stay criterion.” Id. (citing Friends of Animals, 188
IBLA 394, 400–01, GFS(MISC) 35(2016); Davis v. Mineta, 302
F.3d 1104, 1115 (10th Cir. 2002)).

This holding is notable because some federal courts have
awarded preliminary relief to halt the issuance of federal oil and
gas leases due to alleged NEPA violations. E.g., Natural Res. Def.
Council, Inc. v. Morton, 458 F.2d 827 (D.C. Cir. 1972); S. Utah
Wilderness Alliance v. Allred, No. 1:08-cv-02187, 2009 WL
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765882 (D.D.C. Jan. 17, 2009). In its holding, however, the IBLA
did not distinguish or even acknowledge such precedent.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

C.F.R. pt. 3160 to what they were before the 2015 rule, and has
no impact on BLM’s regulations that were in place before the
2015 rule. Id. at 61,945.

Numerous commenters raised issues related to concerns about
water quality, air quality, safety, and BLM’s compliance with the
Administrative Procedure Act in promulgating the 2017 rescission
rule. In response, BLM stated it determined that the 2015 rule
would impose compliance costs and information requirements that
are duplicative of regulatory programs of many states and some
tribes, is redundant of existing federal regulations, and was
therefore “unnecessarily burdensome on regulated entities.” Id. at
61,939. Specifically, since 2015, an additional 12 states have
introduced laws or regulations addressing hydraulic fracturing. As
a result, all 32 states with federal oil and gas leases now have such
laws or regulations. Id. at 61,925. Additionally, seven states where
BLM has “major oil and gas operations” currently use FracFocus
for chemical disclosures, and as a result BLM determined a
federal chemical disclosure requirement is not necessary. Id. at
61,926. BLM also believes that “state regulatory programs . . . ,
the sovereignty of tribes to regulate operations on their lands, and
other preexisting Federal regulations provide a better framework
than the 2015 rule for mitigating the impacts associated with
hydraulic fracturing operations.” Id. at 61,939. Therefore, “[a]ny
marginal benefits provided by the 2015 rule do not outweigh the
rule’s costs, even if those costs are a small percentage of the cost
of a well.” Id. BLM estimated that rescinding the 2015 rule will
provide a reduction in compliance costs of up to $9,690 per well,
which is approximately $14 million to $34 million per year. Id. at
61,925.

BLM also stated that rescinding the 2015 rule will eliminate
the need for further litigation on BLM’s authority to promulgate
that rule. Id. On September 21, 2017, the U.S. Court of Appeals
for the Tenth Circuit dismissed as prudentially unripe, and
remanded with instructions to dismiss the underlying action
without prejudice, an appeal of an order from the U.S. District
Court for the District of Wyoming that set aside the 2015 rule
because BLM did not have authority to promulgate the rule. See
Wyoming v. Zinke, 871 F.3d 1133 (10th Cir. 2017), vacating
judgment and dismissing appeal from No. 2:15-cv-00043, 2016
WL 3509415 (D. Wyo. June 21, 2016); see also Vol. XXXIV,
No. 4 (2017) of this Newsletter.

In response to the 2017 rescission rule, on January 24, 2018,
the State of California and a group of environmental groups filed
separate lawsuits in the U.S. District Court for the Northern
District of California. Both the State and the environmental
groups challenge the 2017 rescission rule as a violation of
numerous federal laws and ask the court to reinstate the 2015 rule.
See Sierra Club v. Zinke, No. 3:18-cv-00524 (N.D. Cal. filed Jan.
24, 2018); California v. BLM, No. 4:18-cv-00521 (N.D. Cal. filed
Jan. 24, 2018).

BLM TEMPORARILY SUSPENDS OR DELAYS REQUIREMENTS

IN THE VENTING AND FLARING RULE UNTIL JANUARY 17,
2019

On December 8, 2017, the Bureau of Land Management
(BLM) promulgated a final rule, effective January 8, 2018, to
temporarily suspend or delay certain requirements in the 2016
venting and flaring rule. See Waste Prevention, Production
Subject to Royalties, and Resource Conservation; Delay and
Suspension of Certain Requirements, 82 Fed. Reg. 58,050 (Dec.
8, 2017) (to be codified at 43 C.F.R. pts. 3160, 3170); see also 81
Fed. Reg. 83,008 (Nov. 18, 2016) (to be codified at 43 C.F.R. pts.
3100, 3160, 3170). The 2016 venting and flaring rule

was intended to: Reduce waste of natural gas from
venting, flaring, and leaks during oil and natural gas
production activities on onshore Federal and Indian
leases; clarify when produced gas lost through venting,
flaring, or leaks is subject to royalties; and clarify when
oil and gas production may be used royalty free on-site.

82 Fed. Reg. at 58,050. While certain provisions in the 2016 rule
went into effect on January 17, 2017, many of the provisions were
phased in over time, with an effective date of January 17, 2018.
Id.

BLM promulgated the 2017 delay rule due to “concerns
regarding the statutory authority, cost, complexity, feasibility, and
other implications of the 2016 final rule . . . .” Id. BLM “therefore
intends to avoid imposing likely considerable and immediate
compliance costs on operators for requirements that may be
rescinded or significantly revised in the near future.” Id. The 2017
delay rule does not substantively change the 2016 venting and
flaring rule. Id. For requirements in the 2016 rule that are
currently in effect, the 2017 delay rule temporarily suspends their
effectiveness until January 17, 2019. For those requirements that
had yet to be implemented, the 2017 delay rule postpones their
implementation until January 17, 2019. Id. at 58,051. The 2017
delay rule also postpones the economic impacts that were
estimated in the 2016 rule by one year. Id. at 58,056. It will
therefore “result in forgone benefits, since estimated cost savings
that would have come from product recovery will be deferred and
the emissions reductions will also be deferred.” Id.

Like the rule rescinding the 2015 hydraulic fracturing rule,
the 2017 delay rule has drawn legal challenges. On December 19,
2017, the State of California and the State of New Mexico filed
lawsuits in the U.S. District Court for the Northern District of
California, challenging the delay rule as a violation of the
Administrative Procedure Act and several other federal statutes,
and requesting that the court vacate the suspension and order
BLM to reinstate the 2016 venting and flaring rule. See California
v. BLM, No. 3:17-cv-07186 (N.D. Cal. filed Dec. 19, 2017). The
Sierra Club, Environmental Defense Fund, and several other
environmental groups filed a similar complaint on the same day.
See Sierra Club v. Zinke, No. 3:17-cv-07187 (N.D. Cal. filed Dec.
19, 2017). The states and the environmental groups also filed
separate motions seeking a preliminary injunction, requesting that
the court preliminarily enjoin the 2017 delay rule and reinstate the
2016 venting and flaring rule. The motions for preliminary
injunction were granted on February 22, 2018.
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U.S. SUPREME COURT HOLDS THAT JURISDICTION TO

REVIEW THE CLEAN WATER RULE LIES IN FEDERAL

DISTRICT COURTS, NOT FEDERAL COURTS OF APPEALS

In a January 22, 2018, opinion, the U.S. Supreme Court held
the “waters of the United States” rule (Clean Water Rule)
promulgated by the U.S. Environmental Protection Agency (EPA)
and the U.S. Army Corps of Engineers (Corps) in 2015 “falls
outside the ambit of” section 509(b)(1) of the Clean Water Act
(CWA), 33 U.S.C. § 1369(b)(1), and accordingly, any challenges
to the Clean Water Rule must be filed in federal district courts
rather than federal courts of appeals. Nat’l Ass’n of Mfrs. v. Dep’t
of Def., 138 S. Ct. 617, 624 (2018); see Clean Water Rule:
Definition of “Waters of the United States,” 80 Fed. Reg. 37,054
(June 29, 2015). Under the CWA, “the statutory phrase ‘waters of
the United States’ circumscribes the geographic scope of the Act
in certain respects.” NAM, 138 S. Ct. at 624. EPA and the Corps
promulgated the final Clean Water Rule in 2015 in an attempt to
“provid[e] simpler, clearer, and more consistent approaches for
identifying the geographic scope of the [Act]. Id. at 625–26
(alterations in original) (quoting 80 Fed. Reg. at 37,057). After
the Clean Water Rule was published, several actions challenging
it were filed, some in federal district courts and others in federal
courts of appeals. Certain district courts concluded the courts of
appeals had exclusive jurisdiction, see, e.g., Murray Energy Corp.
v. EPA, No. 1:15-cv-00110, 2015 WL 5062506 (N.D. W. Va.
Aug. 26, 2015), while one district court held it had jurisdiction to
review the Clean Water Rule, see North Dakota v. EPA, 127 F.
Supp. 3d 1047 (D.N.D. 2015). NAM, 138 S. Ct. at 627. The
appellate court cases were consolidated and transferred to the U.S.
Court of Appeals for the Sixth Circuit, which issued a nationwide
stay of the Clean Water Rule pending further proceedings. Id.
(citing In re EPA, 803 F.3d 804 (6th Cir. 2015)).

The federal courts of appeals have exclusive and original
jurisdiction to hear challenges to seven enumerated EPA actions.
Id. at *6 (quoting seven types of actions from 33 U.S.C.
§ 1369(b)(1)). Under section 1369(b), if there are multiple
petitions challenging the same EPA action, they are consolidated
in one of the federal circuit courts. Id. at 626. All other challenges
are governed by the Administrative Procedure Act, which allows
a party to file suit in federal district court “to obtain review of any
‘final agency action for which there is no other adequate remedy
in a court.’” Id. (quoting 5 U.S.C. § 704). The United States
claimed that the Clean Water Rule fell within two of the enumer-
ated categories with original and exclusive jurisdiction in the
federal courts of appeals: “(1) EPA actions ‘in approving or
promulgating any effluent limitation or other limitation under
section 1311, 1312, 1316, or 1345,’ 33 U.S.C. § 1369(b)(1)(E),
and (2) EPA actions ‘in issuing or denying any permit under
section 1342,’ § 1369(b)(1)(F).” NAM, 138 S. Ct. at 624. The
Court rejected the government’s arguments on both categories.
First, the Court found that the Clean Water Rule is not an
“effluent limitation,” because it imposes no restriction on the
discharge of certain pollutants; instead the WOTUS Rule
“announces a regulatory definition for a statutory term and
‘imposes no enforceable duty’ on the ‘private sector.’” Id. at 628
(quoting 80 Fed. Reg. at 37,102). Second, the Clean Water Rule
“neither issues nor denies a permit under the NPDES permitting
program [(section 1342)],” and it is not “functionally similar” to
the issuance or denial of an NPDES permit. Id. at 631. The Court

also rejected the government’s policy arguments regarding
avoidance of a bifurcated review scheme and judicial efficiency
because they were contrary to the plain text of the CWA. Id. at
632–33. Therefore, the Court held that the federal courts of
appeals do not have jurisdiction to hear challenges to the Clean
Water Rule, and all such challenges must be filed in the federal
district courts.

While the NAM case was pending before the Supreme Court,
EPA and the Corps published a proposed rule “to initiate the first
step in a comprehensive, two-step process intended to review and
revise the definition of ‘waters of the United States,’” consistent
with the executive order signed by President Donald Trump on
February 28, 2017. Definition of “Waters of the United States”—
Recodification of Pre-Existing Rights, 82 Fed. Reg. 34,889,
34,889 (proposed July 27, 2017); see Exec. Order No. 13,778, 82
Fed. Reg. 12,497 (Feb. 28, 2017). The first step proposes to
rescind and recodify the definition of “waters of the United
States.” 82 Fed. Reg. at 34,899.

EPA and the Corps also issued a proposed rule that sets a
new effective date of the Clean Water Rule of two years from the
date of final action on the proposed rule “in order to ensure that
there is sufficient time for the regulatory process for reconsidering
the definition of ‘waters of the United States’ to be fully com-
pleted.” Definition of “Waters of the United States”—Addition of
an Applicability Date to 2015 Clean Water Rule, 82 Fed. Reg.
55,542, 55,544 (proposed Nov. 22, 2017). The November 2017
proposed rule does not rescind the Clean Water Rule, but only
delays its effective date. During this delay period, “the agencies
will continue to implement nationwide the previous regulatory
definition of ‘waters of the United States’ as they are currently
doing under the Sixth Circuit’s stay . . . consistent with Supreme
Court decisions and longstanding agency practice.” Id. at 55,543.

In light of the Supreme Court’s holding, federal courts of
appeals have begun to abate and return appeals back to the district
courts. See, e.g., Chamber of Commerce v. EPA, 709 F. App’x
526 (10th Cir. 2018). As a result, the pending cases in the district
courts will continue. In addition, there will likely also be litigation
challenging the agencies’ proposed change of effective date, as
well as their proposed rescission and replacement rule.

F E D E R A L  E N E R G Y

R E G U L A T O R Y  C O M M I S S I O N

S H E I L A  S L O C U M  H O L L I S

P A T R I C K  L .  M O R A N D

—  R E P O R T E R S  —

FERC REJECTS DOE’S GRID RESILIENCE PROPOSAL AND

INSTITUTES ITS OWN

Any measures that may be taken by organized electricity
markets to increase the resilience of the bulk power system, i.e.,
the grid, will not be done pursuant to a controversial proposal
issued by the Secretary of Energy on September 28, 2017. See
Grid Resiliency Pricing Rule, 82 Fed. Reg. 46,940 (proposed Oct.
10, 2017) (to be codified at 18 C.F.R. pt. 35) (Proposed Rule).
The Federal Energy Regulatory Commission (FERC) issued an
order on January 8, 2018, terminating a proceeding it had initiated
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to address the Proposed Rule and instead initiated a new proceed-
ing to evaluate the resilience of the bulk power system in the
regional markets operated by regional transmission organizations
(RTO) and independent system operators (ISO), i.e., the orga-
nized electricity markets. See Grid Resilience in Reg’l Transmis-
sion Orgs. & Indep. Sys. Operators, 162 FERC ¶ 61,012, at P 1
(2018). FERC explained that, after reviewing certain information
to be submitted by RTOs/ISOs, it would decide whether any
additional FERC action is warranted to address resilience of the
grid. Id.

Under the Proposed Rule, FERC was to consider requiring
certain RTOs/ISOs to establish in their tariffs a mechanism that
would provide for the purchase of energy from an eligible
“reliability and resilience resource,” which was defined as any
resource that, among other things, is located within an RTO/ISO
with an energy and capacity market, is able to provide certain
essential reliability services, and has a 90-day fuel supply on-site.
Id. at P 2. The Proposed Rule also provided that such purchases
were to be made at a “reliability and resiliency rate” for the
recovery of costs and a return on equity for such eligible re-
sources. Id. FERC explained that the Secretary of Energy directed
it to take final action on the Proposed Rule within 60 days, or,
alternatively, to issue the Proposed Rule as an interim final rule
immediately, allowing for modification after consideration of
public comments. Id. at P 4. FERC accepted public comments
through November 7, 2017, and the Secretary of Energy granted
FERC an extension through January 10, 2018, to respond to the
Proposed Rule. Id. at PP 5–6.

FERC found that the Proposed Rule did not satisfy “the clear
and fundamental legal requirements” of section 206 of the Federal
Power Act (FPA), 16 U.S.C. § 824e, and therefore had “no choice
but to terminate” its proceedings. Grid Resilience, 162 FERC
¶ 61,012, at P 14. Specifically, FERC explained that “in order to
require RTOs/ISOs to implement tariff changes as contemplated
by the Proposed Rule . . . . there must first be a showing that the
existing RTO/ISO tariffs are unjust, unreasonable, unduly
discriminatory or preferential.” Id. (citing 16 U.S.C. § 824e(a)).
The second prong of FPA § 206 requires that “any remedy
proposed under FPA section 206 must be shown to be just,
reasonable, and not unduly discriminatory or preferential.” Id.
FERC found nothing in the record to “demonstrate the unjustness
or unreasonableness of the existing RTO/ISO tariffs,” and
disagreed with assertions made in the Proposed Rule that an
adequate record exists in another proceeding addressing price
formation in the organized electricity markets. Id. at P 15. FERC
also found that the record did not demonstrate that the Proposed
Rule would not be unjust, unreasonable, unduly discriminatory, or
preferential. Id. at P 16. As an example, FERC noted that “the
Proposed Rule’s on-site 90-day fuel supply requirement would
appear to permit only certain resources to be eligible for the
[reliability and resiliency] rate, thereby excluding other resources
that may have resilience attributes.” Id. FERC also noted that
“neither the Proposed Rule nor the record demonstrate why the
existence of an on-site 90-day fuel supply is a reasonable basis to
find [the reliability and resiliency] rate to be just and reasonable
and not unduly discriminatory or preferential.” Id. at P 16 n.27.

FERC explained that even though “the Proposed Rule failed
to satisfy the fundamental legal requirements of section 206 of the

FPA,” it nonetheless shed light on resilience and on the need for
further examination of the risks that the grid faces and possible
ways to address those risks in the organized electricity markets.
Id. at P 17. Accordingly, FERC is initiating a new proceeding to
take additional steps to explore resilience issues in the
RTOs/ISOs. Id. at P 18. FERC set the goals of the new proceed-
ing as follows:

(1) to develop a common understanding among [FERC],
industry, and others of what resilience of the bulk power
system means and requires; (2) to understand how each
RTO and ISO assesses resilience in its geographic
footprint; and (3) to use this information to evaluate
whether additional [FERC] action regarding resilience is
appropriate at this time.

Id. FERC directed each RTO and ISO to submit specific informa-
tion regarding the resilience of its respective region within 60
days of the date of the order, i.e., March 9, 2018, and invited
other interested persons to submit reply comments 30 days
thereafter, i.e., April 9, 2018.

AFTER A TUMULTUOUS 2017, FERC TO REVIEW NATURAL

GAS PERMITTING POLICIES IN 2018

In the closing remarks of his first open meeting as Chairman
of the Federal Energy Regulatory Commission (FERC) on
December 21, 2017, Chairman Kevin J. McIntyre somewhat
abruptly announced that in 2018 FERC will review its 1999 policy
statement on the certification of natural gas pipelines. See
Certification of New Interstate Natural Gas Pipeline Facilities,
88 FERC ¶ 61,227 (1999) (1999 Policy Statement), order on
clarification, 90 FERC ¶ 61,128 (2000), order on clarification, 92
FERC ¶ 61,094 (2000). While Chairman McIntyre explained that
during his Senate confirmation hearing he emphasized the need to
review agency processes and policies in general, he did not
provide any specific reasoning for beginning with a review of
the 1999 Policy Statement. Commissioner Cheryl A. LaFleur,
however, may have provided at least some of the reasons in her
comments in support of the review. Specifically, Commissioner
LaFleur pointed to her dissents in the orders granting certificates
to the Atlantic Coast and Mountain Valley pipeline projects, see
Atlantic Coast Pipeline, LLC, 161 FERC ¶ 61,042 (2017);
Mountain Valley Pipeline, LLC, 161 FERC ¶ 61,043 (2017), in
which she emphasized balancing the need of a project with its
environmental impacts. In particular, Commissioner LaFleur
explained that the 1999 Policy Statement provides that economic
need can be demonstrated through a variety of factors, but FERC
has narrowly focused on precedent agreements as the primary
means to evaluate economic need for a proposed pipeline project.
Commissioner LaFleur recognized that adopting a broader con-
sideration of need would be a change to FERC’s existing practice,
and suggested that FERC initiate a generic proceeding in which
it receives input from the regulated community to make that
change. In his comments regarding the review, Commissioner
Richard Glick agreed with Commissioner LaFleur and also
identified the environmental impacts of potential greenhouse gas
(GHG) emissions as a basis for modifying the 1999 Policy
Statement. Commissioner Neil Chatterjee indicated that he is
supportive of the current policies but agreed that a review can be
beneficial, and suggested that such a review note where FERC is
doing things well in addition to identifying areas for improvement.
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Commissioner Robert F. Powelson also supported the review,
acknowledging that 1999 was some time ago, but cautioned
against any one constituency driving the outcome of the review.

Chairman McIntyre’s decision to review the 1999 Policy
Statement may be due in part to recent legal challenges and
developments. For example, landowners and environmental
groups involved in the Atlantic Coast, Mountain Valley, and other
pipeline proceedings have brought lawsuits against FERC in
federal district courts challenging the process by which FERC
grants eminent domain powers to pipeline developers. See, e.g.,
Complaint for Declaratory & Injunctive Relief, N.J. Conservation
Found. v. FERC, No. 3:17-cv-11991 (D.N.J. Nov. 22, 2017);
Complaint for Declaratory & Injunctive Relief, Bold Alliance v.
FERC, No. 1:17-cv-01822 (D.D.C. Sept. 5, 2017); Verified
Complaint, Berkley v. Mountain Valley Pipeline, LLC, No. 7:17-
cv-00357 (W.D. Va. July 27, 2017). At the heart of each of these
complaints is the argument that, because natural gas supplies in
this country have gone from scarce to plentiful, and the natural
gas industry has gone from tightly regulated to market-based, the
process by which FERC evaluates pipeline proposals (i.e., the
1999 Policy Statement) must also evolve. In other words, granting
eminent domain powers to pipeline developers in an era of
scarcity to ensure consumers have adequate supply may have been
in the public interest before, but granting such powers today to
pipeline developers solely for their economic gain is not in the
public interest and therefore violates the Takings Clause of the
Fifth Amendment to the U.S. Constitution. FERC has responded
to these complaints on procedural grounds, arguing that federal
district courts lack subject matter jurisdiction to decide such
matters because section 19 of the Natural Gas Act, 15 U.S.C.
§ 717r, vests exclusive jurisdiction in the federal courts of
appeals. See, e.g., Federal Defendants’ Motion to Dismiss the
First Amended Complaint for Lack of Subject Matter Jurisdiction,
Bold Alliance v. FERC, No. 1:17-cv-01822 (D.D.C. Oct. 20,
2017). So far, the district courts have agreed with FERC. See
Berkley v. Mountain Valley Pipeline, LLC, No. 7:17-cv-00357,
2017 WL 6327829 (W.D. Va. Dec. 11, 2017) (dismissing
constitutional challenge to the Natural Gas Act’s eminent domain
provisions for lack of subject matter jurisdiction); Lovelace v.
United States, No. 3:15-cv-30131, 2016 WL 10826764 (D. Mass.
Feb. 18, 2016) (same). The other challenges will likely meet the
same fate, but they may have provided FERC with something to
consider in a review of the 1999 Policy Statement.

A decision handed down by the U.S. Court of Appeals for the
D.C. Circuit in August 2017 may be another reason Chairman
McIntyre has elected to review the 1999 Policy Statement. See
Sierra Club v. FERC, 867 F.3d 1357 (D.C. Cir. 2017). In that
case, landowners and environmental groups involved in the
Southeast Market Pipelines proceedings, see Fla. Se. Connection,
LLC, 154 FERC ¶ 61,080 (2016), order on reh’g, 156 FERC
¶ 61,160 (2016), challenged FERC’s decision to approve the
construction and operation of three new interstate natural gas
pipelines in the Southeast, arguing that FERC’s assessment of the
environmental impact of the pipelines was inadequate. FERC
argued, among other things, that it is impossible to know exactly
what quantity of GHG will be emitted as a result of the pipelines
being certificated. Sierra Club, 867 F.3d at 1373–74. The D.C.
Circuit explained that FERC need only provide a reasonable
forecast of the potential GHG emissions and that the record in the

proceeding included sufficient information to make such a
forecast. Id. at 1374. The D.C. Circuit therefore ruled that FERC’s
environmental impact statement did not contain enough informa-
tion on GHG emissions that will result from the burning by power
plants of the natural gas that the pipelines will carry. Id. Notably,
FERC did not seek rehearing of this ruling, but instead asked the
court to reconsider vacating the pipeline certificates, which the
court denied. See Sierra Club v. FERC, No. 16-1329 (D.C. Cir.
Jan. 31, 2018). Opponents of pipeline projects in other proceed-
ings have seized on the D.C. Circuit’s decision to challenge those
projects. For example, on August 31, 2017, the New York State
Department of Environmental Conservation filed a motion
seeking to reopen the record related to the Valley Lateral project
for which FERC issued an order eight months earlier, arguing,
among other things, that FERC erred in not quantifying down-
stream GHG emissions. FERC denied the request. See Millennium
Pipeline Co., 161 FERC ¶ 61,194 (2017). Similarly, in an
emergency motion to stay construction of the Atlantic Sunrise
project, environmental groups argued to the D.C. Circuit that
FERC had not adequately assessed the project’s climate impact,
citing to Sierra Club. The D.C. Circuit denied the stay. See
Allegheny Def. Project v. FERC, No. 17-1098 (D.C. Cir. Nov. 8,
2017). Although these parties were unsuccessful relying on Sierra
Club with respect to previously certificated pipeline projects,
FERC is likely considering downstream GHG emissions for
pipeline projects not yet certificated, and therefore may incorpo-
rate such consideration into an update to the 1999 Policy State-
ment.

Environmental groups have also begun to challenge FERC’s
use of “tolling orders” in their efforts to oppose pipeline projects.
By way of explanation, a tolling order is essentially an interim
order that “tolls” the time in which FERC has to respond to
requests for rehearing of its orders. In other words, if a party seeks
rehearing of a FERC order, FERC must act on the rehearing
request within 30 days. If FERC does not act within that time, the
rehearing request will be deemed denied, and the party may then
seek review of FERC’s order in court. To avoid this scenario,
FERC often issues a tolling order within 30 days granting the
request for rehearing “for the limited purposes of further consider-
ation.” Thus, FERC buys itself an indefinite amount of time to act
on the substance of the rehearing request. For example, FERC
issued a tolling order in the Atlantic Sunrise proceeding. See
Transcon. Gas Pipe Line Co., No. CP15-138-001 (FERC Mar.
13, 2017) (order granting rehearings for further consideration).
Rather than waiting for FERC to act on their rehearing request,
environmental groups brought a petition for review of FERC’s
underlying certificate order to the D.C. Circuit under the theory
that the tolling order did not constitute an “act” on a request for
rehearing under the Natural Gas Act, and that they were now
entitled to seek the court’s review. See Petition for Review,
Allegheny, No. 17-1098 (D.C. Cir. Mar. 23, 2017). FERC moved
to dismiss the petition, arguing that the courts have uniformly
determined that section 19 of the Natural Gas Act, 15 U.S.C.
§ 717r, does not require FERC to act on the merits of a rehearing
request but rather that it must provide notice within 30 days that
it intends to further consider the rehearing request. See Motion to
Dismiss for Lack of Jurisdiction, Allegheny, No. 17-1098 (D.C.
Cir. Apr. 28, 2017). As of the time of writing, the D.C. Circuit has
not yet ruled on the petition for review. Subsequently, other
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environmental groups brought another petition for review to the
D.C. Circuit under a similar theory, but they later sought, and
were granted, voluntary dismissal of their case. See Sierra Club
v. FERC, No. 17-1236 (D.C. Cir. Dec. 13, 2017). Although the
court has not yet weighed in on this particular challenge to
FERC’s use of tolling orders, the issue may nonetheless be one
that is considered in an update to the 1999 Policy Statement.

While Chairman McIntyre may not have provided any
specific reasoning for undertaking a review of the 1999 Policy
Statement, there are plenty of challenges to the certification
process at FERC and in the courts that could drive the direction
that review takes.

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

T I M  C A N O N

—  R E P O R T E R  —

INTERIOR SOLICITOR’S OFFICE WITHDRAWS AND REPLACES

OBAMA-ERA MBTA INCIDENTAL TAKE MEMORANDUM

On December 22, 2017, the U.S. Department of the Interior’s
Office of the Solicitor withdrew and replaced a prior memoran-
dum addressing incidental take under the Migratory Bird Treaty
Act (MBTA), 16 U.S.C. §§ 703–711. See Solicitor’s Opinion M-
37050, “The Migratory Bird Treaty Act Does Not Prohibit
Incidental Take” (Dec. 22, 2017) (M-37050). M-37050 withdraws
and replaces a solicitor’s opinion issued in the waning days of the
Obama administration that stated the MBTA prohibited incidental
take (i.e., take that results from, but is not the purpose of, an
activity). See Solicitor’s Opinion M-37041, “Incidental Take
Prohibited Under the Migratory Bird Treaty Act” (Jan. 10, 2017).

The MBTA makes it unlawful to, among other things,
“pursue, hunt, take, capture, [or] kill” migratory birds and any
parts, nests, or eggs of such birds. 16 U.S.C. § 703(a). Whether
the MBTA’s prohibition on “take” includes incidental take, as
opposed to only intentional take, is an unsettled legal issue over
which federal appeals courts have split. The U.S. Court of
Appeals for the Fifth Circuit most recently joined the U.S. Court
of Appeals for the Eighth Circuit in finding the MBTA’s take
prohibition does not apply to incidental take. See United States v.
CITGO Petroleum Corp., 801 F.3d 477, 488–89 (5th Cir. 2015);
Newton Cnty. Wildlife Ass’n v. U.S. Forest Serv., 113 F.3d 110
(8th Cir. 1997). Other circuits, including the U.S. Courts of
Appeals for the Tenth and Second Circuits, have found the MBTA
does prohibit incidental take. See United States v. Apollo Ener-
gies, Inc., 611 F.3d 679 (10th Cir. 2010); United States v. FMC
Corp., 572 F.2d 902 (2d Cir. 1978).

Given the circuit split, the legal impact of the most recent
solicitor’s opinion is unclear, particularly within circuits such as
the Tenth and Second Circuits that have held the MBTA applies
to incidental take as a matter of law. Until Congress or the U.S.
Supreme Court resolves this issue, regulated entities may need to
consult applicable federal appeals court case law to determine
their obligations under the MBTA with respect to incidental take.

PRESIDENT TRUMP REDUCES SIZE OF UTAH NATIONAL

MONUMENTS

President Donald Trump issued two proclamations on
December 4, 2017, significantly reducing the size of the Grand
Staircase-Escalante National Monument (Grand Staircase) and
Bears Ears National Monument (Bears Ears), both located in
Utah. See Proclamation No. 9682, 82 Fed. Reg. 58,089 (Dec. 4,
2017) (modifying Grand Staircase); Proclamation No. 9681, 82
Fed. Reg. 58,081 (Dec. 4, 2017) (modifying Bears Ears).

The proclamations were issued in response to an August 24,
2017, report from Secretary of the Interior Ryan Zinke recom-
mending the boundaries of the two monuments be adjusted. See
Memorandum for the President from Ryan K. Zinke, “Final
Report Summarizing Findings of the Review of Designations
Under the Antiquities Act,” at 10–11, 13–14 (Aug. 24, 2017).
Proclamation No. 9681 reduces the size of Bears Ears, established
by President Barack Obama, from approximately 1.35 million
acres to 201,876 acres. 82 Fed. Reg. at 58,085. Proclamation No.
9682 reduces the size of Grand Staircase, established by President
Bill Clinton, from approximately 1.7 million acres to approxi-
mately 1 million acres. 82 Fed. Reg. at 58,093.

Three lawsuits were filed challenging Proclamation No.
9681’s reduction in the size of Bears Ears. See Hopi Tribe v.
Trump, No. 1:17-cv-02590 (D.D.C. filed Dec. 4, 2017); Utah
Dine Bikeyah v. Trump, No. 1:17-cv-02605 (D.D.C. filed Dec. 6,
2017); Natural Res. Def. Council v. Trump, No. 1:17-cv-02606
(D.D.C. filed Dec. 7, 2017). These cases were consolidated on
February 15, 2018. Two lawsuits were filed challenging Procla-
mation No. 9682’s reduction in the size of Grand Staircase. See
Wilderness Soc’y v. Trump, No. 1:17-cv-02587 (D.D.C. filed Dec.
4, 2017); Grand Staircase Escalante Partners v. Trump, No.
1:17-cv-02591 (D.D.C. filed Dec. 4, 2017). These cases were also
consolidated on February 15, 2018. The federal defendants have
moved to transfer all five cases to the U.S. District Court for the
District of Utah.

Notwithstanding the ongoing litigation, the Bureau of Land
Management (BLM) issued notices of intent (NOI) to prepare
resource management plans (RMP) and monument management
plans (MMP) for the revised monuments. See NOI to Prepare
MMPs for Bears Ears, 83 Fed. Reg. 2181 (Jan. 16, 2018); NOI to
Prepare RMPs for Grand Staircase, 83 Fed. Reg. 2179 (Jan. 16,
2018). BLM is accepting public comments on the NOIs through
March 19, 2018. BLM will jointly prepare one of the MMPs for
Bears Ears with the U.S. Forest Service. See 83 Fed. Reg. at 2181.

BLM MITIGATION MANUAL RESCINDED

Effective December 22, 2017, the U.S. Department of the
Interior (DOI) formally rescinded several departmental mitigation
policies, including the Bureau of Land Management’s (BLM)
2016 Manual and Handbook sections addressing compensatory
mitigation. See Secretarial Order No. 3360, “Rescinding Authori-
ties Inconsistent with Secretary’s Order 3349, ‘American Energy
Independence’” (Dec. 22, 2017) (SO 3360).

SO 3360 was issued pursuant to Secretarial Order No. 3349,
“American Energy Independence” (Mar. 29, 2017) (SO 3349),
which itself was issued pursuant to Executive Order No. 13,783,
“Promoting Energy Independence and Economic Growth,” 82
Fed. Reg. 16,093 (Mar. 28, 2017) (EO 13,783). EO 13,783
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revoked several executive orders and presidential memoranda
designed to address the impacts of climate change and directed
that all agencies (including DOI) review existing regulations and
policies that potentially burden domestic energy production. See
Vol. XXXIV, No. 2 (2017) of this Newsletter. Pursuant to EO
13,783, Secretary Zinke issued SO 3349, revoking Secretarial
Order No. 3330 (Oct. 31, 2013) (SO 3330) and directing BLM
and other departmental agencies to review, and potentially
rescind, all mitigation policies related to SO 3330 and the
Presidential Memorandum on Mitigating Impacts on Natural
Resources from Development and Encouraging Related Private
Investment, 80 Fed. Reg. 68,743 (Nov. 3, 2015).

SO 3360 carried out these directives by rescinding, among
other policies: DOI, “Landscape-Scale Mitigation Policy,”
Departmental Manual 600 DM 6 (Oct. 23, 2015); BLM Manual
§ 1794—Mitigation (Rel. 1-1782 Dec. 22, 2016); and BLM
Handbook H-1794-1—Mitigation (Rel. 1-1783 Dec. 22, 2016).
See Vol. XXXIV, No. 1 (2017) of this Newsletter (report on BLM
mitigation policy). SO 3360 also directed BLM to revise and
reissue Instruction Memorandum No. 2008-204 (Sept. 30, 2008)
(IM 2008-204), which also addressed compensatory mitigation
but included fewer specific standards and strategies than the 2016
Manual and Handbook sections. For example, the rescinded
Manual and Handbook sections required that mitigation ensure a
net conservation gain or, at a minimum, no net loss of resources;
IM 2008-204 did not include any express performance standards.
The modifications to IM 2008-204 were required to be issued
within 30 days of SO 3360, but as of this writing BLM has not
issued a replacement instruction memorandum.

FOREST SERVICE RELEASES NOTICE OF INTENT TO AMEND

SAGE-GROUSE PLANS

On November 21, 2017, the U.S. Forest Service issued a
notice of intent (NOI) to prepare an environmental impact
statement to potentially amend some, all, or none of the land
management plans amended in 2015 to address issues regarding
the greater sage-grouse. See Amendments to Land Management
Plans for Greater Sage-Grouse Conservation, 82 Fed. Reg. 55,346
(Nov. 21, 2017). This Newsletter previously reported on a similar
NOI published by the Bureau of Land Management on October
11, 2017. See Vol. XXXIV, No. 4 (2017) of this Newsletter.
Specific issues identified for comment included sagebrush focal
areas, mitigation standards, disturbance and density caps, and
adaptive management. 82 Fed. Reg. at 55,346–47. The public
comment period closed on January 5, 2018.

BLM ISSUES REVISED SAGE-GROUSE OIL AND GAS LEASING

PRIORITIZATION POLICY

On December 27, 2017, the Bureau of Land Management
(BLM) issued a number of instruction memoranda (IM) address-
ing implementation of the greater sage-grouse land use plan
amendments BLM released in 2015, including, most notably, an
IM addressing oil and gas leasing prioritization. See Instruction
Memorandum No. 2018-026 (Dec. 27, 2017) (IM 2018-026); see
also Instruction Memorandum Nos. 2018-021, 2018-022, 2018-
023, 2018-024, 2018-025 (Dec. 27, 2017).

IM 2018-026 replaces Instruction Memorandum No. 2016-
143 (Sept. 1, 2016) (IM 2016-143). IM 2016-143 provided

detailed guidance instructing BLM state offices to sequentially
consider lands for oil and gas leasing and development in the
following order: first, lands outside of both priority habitat
management areas (PHMA) and general habitat management
areas (GHMA); second, lands within GHMAs, which are less
sensitive habitat areas; and third, lands within PHMAs, the most
sensitive habitat areas. IM 2016-143 further provided a number of
factors for prioritizing parcels within each category, including
proximity to existing development, location within federal
exploratory units, potential for development, and drainage of
federal oil and gas resources, among other factors. IM 2016-143
also instructed BLM state offices to “honor valid existing rights,”
such as when a lease was issued prior to an applicable sage-grouse
land use plan amendment.

IM 2018-026 removes most of the substantive content
contained in IM 2016-143 and narrows the circumstances in
which IM 2016-143’s prioritization process will apply. Like IM
2016-143, IM 2018-026 instructs BLM state offices to prioritize
leasing in non-habitat areas before GHMAs and PHMAs, but only
“[w]here the BLM has a backlog of Expressions of Interest for
leasing . . . .” Otherwise, IM 2018-026 encourages BLM state
offices to work with lessees to voluntarily prioritize leasing
outside habitat areas, but states that parcels within habitat areas
may be leased without first leasing outside habitat areas. More-
over, rather than expressly applying this prioritization process to
approval of development permits as did IM 2016-143, IM 2018-
026 simply instructs BLM to “honor valid existing rights” by
working cooperatively with operators to minimize impacts to
sage-grouse through reasonable and appropriate site-specific
conditions of approval.

C O L O R A D O —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

OIL AND GAS PRODUCER IS ENTITLED TO ABATEMENT AND

REFUND OF TAXES ON PRODUCTION, WHERE THE

PRODUCTION WAS OVERVALUED DUE TO A MISTAKE BY THE

PRODUCER IN NOT DEDUCTING CERTAIN COSTS

In OXY USA Inc. v. Mesa County Board of Commissioners,
2017 CO 104, 405 P.3d 1142, the Colorado Supreme Court held
that Colo. Rev. Stat. § 39-10-114(1)(a)(I)(A) “gives taxpayers the
right to seek abatement and refund for erroneously or illegally
levied taxes resulting from overvaluation caused solely by
taxpayer mistake.” Id. ¶ 3.

OXY USA Inc. (Oxy) mistakenly did not deduct certain
allowable costs when reporting the selling price at the wellhead on
oil and gas produced in Mesa County, Colorado. Id. ¶¶ 1, 5, 6.
Due to not deducting the allowable costs, “Oxy over-reported the
selling price of its gas at the wellhead . . . .” Id. ¶ 6. Thus, Oxy
overvalued its leasehold and overpaid its taxes. Id.

Oxy “filed revised operator statements and petitioned for
abatement under section 39-10-114(1)(a)(I)(A), which allows the
abatement and refund of property taxes erroneously or illegally
levied ‘due to erroneous valuation for assessment, irregularity in
levying, clerical error, or overvaluation.’” Id. ¶ 7 (quoting Colo.
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Rev. Stat. § 39-10-114(1)(a)(I)(A)). The Mesa County Board of
Commissioners denied Oxy’s petition; the Board of Assessment
Appeals reversed the decision of the Mesa County Board of
Commissioners; and the court of appeals reversed the Board of
Assessment Appeals’ decision. Id. ¶¶ 8–10. The court of appeals’
decision was not published pursuant to Colo. App. R. 35(F). See
OXY USA Inc. v. Mesa Cnty. Bd. of Comm’rs, No. 14CA1914,
2015 WL 8482425 (Colo. App. Dec. 10, 2015).

The supreme court found that the plain language of section
39-10-114(1)(a)(I)(A) “authorizes abatement in cases of overvalu-
ation” and “is silent as to whether the source of the error . . .
affect[s] the availability of abatement based on overvaluation.”
Oxy, 2017 CO 104, ¶ 17. The court stated that “[t]his silence
suggests the source of the error does not matter.” Id.

The court of appeals had relied on two decisions by the
supreme court in holding that Oxy could not seek abatement:
Coquina Oil Corp. v. Larimer County Board of Equalization, 770
P.2d 1196 (Colo. 1989), and Boulder County Board of Commis-
sioners v. HealthSouth Corp., 246 P.3d 948 (Colo. 2011). Oxy,
2017 CO 104, ¶ 18. In Oxy, the supreme court held that Coquina,
a 1989 case, was superseded, as to overvaluation, by a legislative
amendment in 1991 that expressly addressed overvaluation. Id.
¶ 21 (citing S. 91-231, ch. 309, sec. 3, 1991 Colo. Sess. Laws
1962, 1963). The court discussed the legislative history of the
1991 provision and found that the legislative history showed “the
legislature considered the protest statute to be an insufficient
remedy for overvaluations, at least in some circumstances” and
“the legislature’s response indicated intent to confer broad relief
to taxpayers who paid too much due to overvaluation.” Id. ¶ 32.
The court also distinguished the HealthSouth case and found that
it applies only to intentional overvaluation of property by the
taxpayer. Id. ¶ 35.

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

P R E S T O N  N .  C A R T E R

—  R E P O R T E R S  —

IDEQ ADOPTS SELENIUM WATER QUALITY STANDARDS

On January 3, 2018, the Idaho Board of Environmental
Quality adopted the negotiated rule proposed in Docket No. 58-
0102-1701 setting water quality standards for selenium in Idaho
surface waters designated for aquatic life uses. The rule sets
chronic criteria in three media (fish egg-ovary at 15.1 mg/kg dry
weight, fish tissue at 8.5 mg/kg dry weight for whole body and
11.3 mg/kg dry weight for muscle, and the water column at 1.5
µg/L lentic (still water) and 3.1 µg/L lotic (running water) using
30-day averages) and short-term criteria in the water column
(calculated using an intermittent exposure equation).

The egg-ovary element supersedes the fish tissue and water
column elements when egg-ovary concentrations are measured.
The fish tissue element supersedes the water column element
when both fish tissue and water concentrations are measured. The
water column element applies when steady-state fish tissue data

are not available. Fish tissue concentrations in downstream waters
may be used to assess compliance in upstream, fishless waters.

Site-specific criteria for the egg-ovary and fish tissue
elements (19.0 mg/kg dry weight for egg-ovary and 9.5 mg/kg and
13.1 mg/kg dry weight for fish tissue whole body and muscle,
respectively) apply to sub-basins where sturgeon are not present.
Site-specific criteria apply to other enumerated water bodies,
including several near phosphate mines in southeastern Idaho.

The rule and supporting materials are available on the Idaho
Department of Environmental Quality’s (IDEQ) website. See
IDEQ, “Water Quality: Docket No. 58-0102-1701 – Pending
Rule,” http://www.deq.idaho.gov/58-0102-1701.

Article III, section 29 of the Idaho Constitution provides for
legislative review of agency rules. The Idaho Senate Resources
and Environment Committee and House Environment, Energy &
Technology Committee approved the rule on January 15, 2018,
and January 22, 2018, respectively. Final approval is expected
either during the current session or if the legislature adjourns
without rejecting the rule. Existing selenium standards will remain
in effect for Clean Water Act purposes pending U.S. Environmen-
tal Protection Agency approval of the new rule.

M I N N E S O T A  —  M I N I N G

G R E G O R Y  A .  F O N T A I N E

A L E A V A  R .  S A Y R E

—  R E P O R T E R S  —

STATE AND FEDERAL REGULATORY DEVELOPMENTS IMPACT

HARDROCK MINING IN MINNESOTA

Minnesota has long been known as the leading iron ore
mining state in the United States, with mining dating back to the
1880s. The iron ore mines and taconite processing facilities in
northeastern Minnesota typically produce 75% or more of total
U.S. iron ore production annually. In recent years, this mining
landscape has expanded further as several exploration and
development projects have progressed for copper, nickel, gold,
and other nonferrous metallic minerals.

There have been two major regulatory developments in 2018
in the nonferrous sector, both of which have national significance
for those companies seeking to permit a new mine in the United
States. The first major regulatory development is the U.S. Forest
Service’s (USFS) announcement of changes to its proposal that
the Bureau of Land Management (BLM) withdraw over 230,000
acres of federal minerals from exploration and development in the
Superior National Forest (SNF). These federal minerals, which
are located in the watershed for the Boundary Waters Canoe Area
Wilderness (BWCAW), have been the subject of extensive
exploration by numerous companies over decades. This policy
shift may signal a significant opportunity for multiple companies
to proceed with plans for development of these minerals.

The second set of regulatory developments relates to PolyMet
Mining, Inc.’s (PolyMet) receipt of draft permits for the first
copper-nickel mine in Minnesota from the Minnesota Pollution
Control Agency and the Minnesota Department of Natural
Resources (MDNR). This development will be covered in a future
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report after the agencies take final action on PolyMet’s draft
permits.

Background on Federal Mineral Development in the
Superior National Forest

The SNF, which covers three million acres in northeastern
Minnesota, lies adjacent to Lake Superior and includes the
BWCAW, one of the most remote, yet highly visited wilderness
areas in the United States. These lands are also home to very
significant federal, state, and private mineral resources, particu-
larly copper, nickel, gold, and other hardrock minerals, located
within the exterior boundaries of the SNF.

The public policy debates, and resulting legislation and
litigation, concerning protection and utilization of these important
water and mineral resources within the SNF have spanned
decades. Landmark federal legislation includes, among other
things, the enactment of a Minnesota-specific hardrock mineral
law in 1950, making previously withdrawn federal minerals
available for exploration and development, see 16 U.S.C. § 508b,
and the passage of the 1964 Wilderness Act, 16 U.S.C.
§§ 1131–1136, that presaged the 1978 law creating the BWCAW,
see Act of Oct. 21, 1978, Pub. L. No. 95-495, 92 Stat. 1649.
Collectively, these laws contemplate that BLM will manage a
hardrock leasing program in the SNF with the BWCAW and
certain buffer lands protected for wilderness and other values. See
generally 43 C.F.R. §§ 3501.1–3517.16 (BLM regulations
regarding leasing hardrock minerals).

The latest round of policy and legal debates relating to
federal hardrock mineral development in the SNF involve an
effort in late 2016 to withdraw these federal minerals from
development (and the refusal to renew existing federal preference
right leases for such minerals). Early 2018 saw a dramatic shift by
USFS and BLM with respect to both the existing federal leases
and the withdrawal, and this change in course is important to a
number of mining companies engaged in exploration and develop-
ment in the region.

By way of background, BLM and MDNR have issued
mineral leases within or near the SNF boundaries under their
respective federal and state leasing programs. There are multiple
nonferrous mineral exploration and development projects
currently proceeding in northeastern Minnesota, including a
number in which major international mining companies are
participants. MDNR’s summary of publicly available information
on these various projects is available at MDNR, “Nonferrous
Metallic Minerals—Exploration Areas,” http://www.dnr.state.mn.
us/lands_minerals/metallic_nf/exp_areas.html. Notwithstanding
the existence of these federal and state leases and active mineral
development, in December 2016 and early January 2017 USFS
and BLM engaged in two regulatory actions with the potential to
significantly and adversely affect the mining industry. First, USFS
applied to BLM for the withdrawal from mineral development of
over 230,000 acres of federal minerals within the SNF. Second,
the agencies sought to terminate two existing preference right
leases. The federal government recently changed course on both
actions.

Proposed Withdrawal of Federal Minerals

USFS’s application for withdrawal covered federal minerals
within the Rainy River watershed in which the BWCAW is

located, and requested the maximum allowable withdrawal period
of 20 years. See Application for Withdrawal, 82 Fed. Reg. 4282
(Jan. 13, 2017). USFS also announced its intent to complete an
environmental impact statement (EIS) for the proposed with-
drawal and to revise the agency’s land and resource management
plan for the SNF. Based on the USFS withdrawal request, BLM
promptly announced a two-year segregation of the subject Rainy
River lands in the SNF under applicable federal laws to prevent
further exploration and development of federal minerals while
USFS and BLM completed an EIS. See Notice of Application for
Withdrawal and Notification of Public Meeting, 82 Fed. Reg.
6639 (Jan. 19, 2017).

USFS held public hearings and accepted scoping comments
for its contemplated EIS in fall 2017. Over 90,000 comments
were received, reflecting strong public interest both in opposition
to and support of the proposed withdrawal. In addition to the
sophisticated legal, technical, and policy arguments raised during
the comment period were concerns that, while the proposed
withdrawal is limited to federal minerals, substantial state and
private minerals would be stranded from development because of
the patchwork nature of the federal, state, and private interests in
and near the SNF.

The federal agencies followed up these developments with
further actions in January 2018 on the pending SNF withdrawal
proposal. BLM determined that the process for considering
USFS’s withdrawal request would move forward through the
environmental review stage, which for now leaves its 2017
segregation order in place. In addition, on January 26, 2018,
USFS announced that it now intends to complete an environmen-
tal assessment (EA), rather than an EIS, for the withdrawal
proposal. See Press Release, USFS, “Forest Service Moving
Forward with Environmental Analysis for Proposed Mineral
Withdrawal on Superior National Forest” (Jan. 26, 2018). USFS
also indicated it would cancel its 2017 notice of intent to complete
an EIS. USFS’s announcement stated: “Based on comments
received [during the EIS scoping period], and Council on
Environmental Quality guidance, the [USFS] will conduct an EA
due to the absence of significant environmental impacts [from the
proposed withdrawal] identified during the scoping period.” Id.
USFS expects to complete the EA by late 2018. Id. If the with-
drawal is not approved, the segregation is set to expire on January
5, 2019. Id. Further information on these regulatory actions can be
found at https://www.fs.usda.gov/project/?project=50938.

Renewal of Existing Mineral Leases

The last few months have also seen a change in the federal
government’s approach to existing hardrock mineral leases in the
SNF. In 2016, the Solicitor’s Office for the U.S. Department of
the Interior (DOI) released a legal opinion that formed the basis
for the subsequent denial by BLM and USFS of Twin Metals
Minnesota, LLC’s (Twin Metals) application for renewal of
two federal mineral leases that had been in place since 1966.
See Solicitor’s Opinion M-37036 (Mar. 8, 2016), GFS(MIN)
SO-1(2016). The lands subject to those federal leases are within
the exterior SNF boundaries, and specifically in the Rainy River
watershed in which the BWCAW is located but outside the
BWCAW itself. Twin Metals has conducted extensive exploratory
and development drilling on those leased lands, as well as on
nearby federal lands for which the company filed a preference
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right lease application with BLM. Twin Metals has publicly
indicated its intent to proceed with environmental review and
permitting for an underground mine project.

Twin Metals filed suit against the United States in connection
with the denial of the lease renewals, and requested reconsidera-
tion of Solicitor’s Opinion M-37036. In December 2017, DOI
revised its position, concluding that its initial legal opinion was in
error. See Solicitor’s Opinion M-37049 (Dec. 22, 2017) (with-
draws and replaces Solicitor’s Opinion M-37036). The new
opinion states that, while BLM could impose reasonable condi-
tions as authorized by the original 1966 leases, the terms of the
1966 leases governing lease renewal remain operative and those
terms provide Twin Metals with a nondiscretionary right to a third
renewal. As a result, the agency had no discretion to deny Twin
Metals’ lease renewal application. Twin Metals in response
dismissed its litigation on the lease renewal. See Franconia
Minerals (US) LLC v. United States, No. 0:16-cv-03042 (D.
Minn. dismissed Jan. 9, 2018).

Editor’s Note: The reporters represent companies discussed
in this report and are involved in various proceedings and projects
discussed here.

ISSUANCE OF STATE METALLIC MINERALS LEASES

The Minnesota Department of Natural Resources (MDNR)
proceeded with the issuance of over 275 leases, covering over
110,000 acres, to four companies that submitted bids in the 2017
nonferrous metallic minerals lease sale. Consistent with state law,
the issuance of those leases was subject to approval by the
Minnesota Executive Council, which is a body of five state
executive officers designated in the state constitution, including
the governor and attorney general. See MDNR, “2017 Metallic
Minerals Lease Sale,” http://www.dnr.state.mn.us/lands_minerals/
leasesale/map-dev.html.

Under Minnesota law, “[r]evenues from the leases will
benefit school districts throughout the state, counties, townships
and school districts where the leased minerals are located, as well
as the state general fund.” Id. In addition, Minnesota’s state
metallic minerals leases provide stable mineral tenure to compa-
nies because they have a 50-year term and authorize both explora-
tion and mining, subject to requisite environmental review and
permitting. By early January 2018, some companies that received
these leases had already commenced exploration activities.

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

KEYSTONE XL PIPELINE CHALLENGE MOVES TO NEBRASKA

COURT OF APPEALS

The Nebraska Public Service Commission (PSC) entered an
order on November 20, 2017, approving TransCanada Keystone
Pipeline, LP’s (TransCanada) project to construct a pipeline
through Nebraska. The PSC decision followed a formal hearing
held in early August 2017. The route approved, however, was an
alternative route to the route preferred by TransCanada. The

approved route is approximately 5 miles longer than the preferred
route and parallels the route of an existing pipeline for
approximately 100 miles. The PSC found benefits associated with
co-locating the two pipeline routes, particularly with respect to
emergency responders. In addition, the PSC found fewer impacts
to the ranges of threatened and endangered species, including 84.6
fewer miles of the migratory path for whooping cranes. The
alternative route will require one additional pumping station. See
In re Application of TransCanada Keystone Pipeline, L.P.,
Calgary, Alberta, Seeking Approval for Route Approval of the
Keystone XL Pipeline Project Pursuant to the Major Oil Pipeline
Siting Act, Application No. OP-0003 (Neb. Pub. Serv. Comm’n
Nov. 20, 2017) (order); see also Vol. XXXIV, No. 2 (2017) of
this Newsletter.

Requests to the PSC for reconsideration of its decision were
denied on December 19, 2017. Opponents of the pipeline filed a
notice of intention to appeal with the PSC on December 27, 2017,
in accordance with Neb. Rev. Stat. §§ 57-1409 and 75-136. See
Landowner Intervenors Dunavan et al. Notice of Appeal, In re
Application of TransCanada, Application No. OP-0003 (Neb.
Pub. Serv. Comm’n Dec. 27, 2017). This notice of appeal triggers
an obligation by the PSC to create the full record and transcript.
The appeal will be heard by the Nebraska Court of Appeals.

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

INDUSTRIAL COMMISSION’S BROAD AUTHORITY TO

REGULATE OIL AND GAS DEVELOPMENT CONFIRMED IN

UNRELATED CASES

In two unrelated cases, the North Dakota Supreme Court
found that the North Dakota Industrial Commission (NDIC) has
broad authority to regulate oil and gas development in North
Dakota. First, in Continental Resources, Inc. v. Counce Energy
BC #1, LLC, 2018 ND 10, the court found that a state district
court did not have subject matter jurisdiction to hear a dispute
between an operator and a nonoperator regarding the reasonable
actual costs of drilling and operating a well, at least prior to
exhausting administrative remedies at the NDIC. There, the
operator, Continental Resources, Inc. (Continental), sent Counce
Energy BC #1, LLC (Counce) an invitation to participate in the
“reasonable actual costs” of drilling of a well, plus a reasonable
charge for supervising the well, which invitation further set out the
estimated costs in an authority for expenditure (AFE). Id. ¶ 2.
Although Counce paid Continental’s invoices through May 2012,
eventually, as actual costs exceeded the initial AFE estimated
costs, Counce stopped paying Continental’s monthly bills. Id.

Thereafter, in May 2013, Continental filed an oil and gas
production lien, claiming a lien on Counce’s share of production
for unpaid expenses totaling more than $180,000. Id. ¶ 3. Later in
the year, Continental commenced an action to foreclose the lien,
and Counce counterclaimed, arguing that the overages charged to
its account did not reflect the “reasonable actual costs of drilling
and operating” the well. Id. Eventually, Continental released the
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lien when an internal audit revealed that some of its invoices were
incorrectly charged to the well, and, as a result, Continental paid
the unpaid production revenue to Counce and dropped the lien
foreclosure action. Id. However, the next year, Continental
amended its complaint to recover in excess of $160,000 of unpaid
invoices on breach of contract, account stated, and unjust
enrichment claims. Id. ¶ 4. Again, Counce raised similar defenses
and counterclaims, arguing that the overages did not reflect the
reasonable actual costs of drilling and operating the well. Id. The
district court found that it had jurisdiction over Continental’s
contractual and other claims, but that it did not have jurisdiction
over Counce’s “reasonable actual cost” claims, because that issue
was within the exclusive jurisdiction of the NDIC. Id. In effect,
Counce was not allowed to argue the reasonableness of the costs
incurred by Continental, and, as a result, a jury found that Counce
breached its contract with Continental by failing to pay its share
of costs for drilling and operating the well in an amount in excess
of $150,000. Id.

Noting the NDIC’s “broad authority to regulate oil and gas
development,” the supreme court first pointed to N.D. Cent. Code
§ 38-08-08, which directs the NDIC (1) to make provision for the
drilling and operation of the well and for the payment of the
reasonable actual costs, plus a reasonable charge for supervision,
when entering a pooling order; and (2) to determine “the proper
costs” in the event of a dispute. Counce, 2018 ND 10, ¶ 7 (citing
N.D. Cent. Code § 38-08-08(2)). The pooling order entered by the
NDIC with respect to the spacing unit at issue was consistent with
those responsibilities, as was the AFE issued by Continental. Id.
¶¶ 7–8. As a result, the court noted that, “[u]nder the law and the
resulting contract, Counce was only required to pay its proportion-
ate share of the ‘reasonable actual cost’ of drilling and operating
the well, and ‘any dispute’ about those costs must be resolved
exclusively by the [NDIC].” Id. ¶ 8. Although North Dakota law
allows an operator to place a lien on a nonoperator’s proportion-
ate share of production and to foreclose that lien,

[t]he statutory scheme, however, does not authorize a
court action for breach of contract to collect what the
operator believes a non-operating working interest
owner owes for the “reasonable actual cost” of drilling
and operating the well. When Continental amended its
complaint to abandon the lien foreclosure action and
allege breach of contract against Counce, the district
court lost subject matter jurisdiction over the lawsuit.
Because Counce’s counterclaims were inextricably
intertwined with the “reasonable actual cost” determina-
tion, the court also lacked subject matter jurisdiction
over the counterclaims. Under the law and the parties’
contract, only the [NDIC] is authorized to determine the
“reasonable actual cost” of drilling and operating the
well, and the parties have not sought a determination by
the [NDIC].

Id. ¶ 9 (emphasis added). As such, the parties failed to exhaust
their administrative remedies, and the district court lacked subject
matter jurisdiction to hear the lawsuit. Id. ¶ 10.

The scope of the court’s decision is not entirely clear,
however. The above-emphasized language seems to suggest that
an operator can never seek breach of contract relief in district
court without exhausting remedies at the NDIC, even if the

operator and the nonoperator do not contest the reasonableness of
the costs. If so, the court’s decision may go beyond what the
legislature intended when vesting the NDIC with authority to
resolve disputes involving reasonableness of costs. In addition, it
is noteworthy that the parties agreed that, “based on the pooling
order and the accepted invitation to participate in the drilling of
the well, a contract exists between them which is imposed by
operation of N.D.C.C. ch. 38-08.” Id. ¶ 8. The full scope and
implications of that “contractual” relationship was not developed
or, apparently, at issue in the case. Is an operator, seeking to
enforce a contract claim against a nonoperator, forced to seek a
determination on reasonableness of costs at the administrative
level, even if it is not clear whether the nonoperator will challenge
the reasonableness of the costs? That answer is not clear following
the court’s decision in Counce.

Elsewhere, in Black Hills Trucking, Inc. v. NDIC, 2017 ND
284, 904 S.W.2d 326, the supreme court again noted the NDIC’s
“broad and comprehensive powers” to regulate oil and gas
development in a case involving an oilfield service company’s
illegal dumping of saltwater on county roads. Id. ¶ 12 (quoting
Langved v. Cont’l Res., Inc., 2017 ND 179, ¶ 12, 899 N.W.2d
267). There, on three separate occasions spanning a one-month
period, an employee of Black Hills Trucking, Inc. (Black Hills)
dumped produced saltwater on roads near saltwater disposal and
other well sites. Id. ¶¶ 2–5. The NDIC issued an administrative
complaint alleging violations of N.D. Admin. Code § 43-02-03-
19.2 for dumping produced fluids on three separate occasions
(Counts 1–3), violations of N.D. Admin. Code § 43-02-03-30.1
for allowing the fluids to infiltrate the soil on three separate
occasions (Counts 4–6), and violations of N.D. Admin. Code
§ 43-02-03-30.1 for failing to properly remove the discharged
fluids from the roads (Counts 7–9). Black Hills, 2017 ND 284,
¶ 6. The details of the counts are more specifically set forth in a
dissenting opinion. See id. ¶ 41 (Crothers, J., dissenting). The
NDIC added a count for investigative costs and expenses, and
sought a fine of $12,500 per day for each violation, the majority
of which related to counts seven through nine. Id. ¶ 6 (majority
op.).

Less than a week later, the North Dakota Department of
Health (Department) issued Black Hills a notice of violation
relating to the three incidents, the failure to report the incidents,
and the failure to maintain a valid waste transporter’s permit for
the previous six years. Id. ¶ 7. In particular, the Department
alleged a violation of N.D. Cent. Code § 61-28-06(1) for placing
waste where it may cause pollution to the waters of the state.
Black Hills, 2017 ND 284, ¶ 7. Black Hills and the Department
then entered into an administrative consent agreement whereby
Black Hills admitted responsibility and agreed to an administra-
tive penalty of $459,000, $259,000 of which was suspended. Id.
Subsequently, an administrative law judge (ALJ) conducted an
evidentiary hearing on the NDIC’s complaint, ultimately recom-
mending to the NDIC that the complaint against Black Hills be
dismissed with prejudice. Id. ¶ 8. The NDIC rejected the ALJ’s
recommendation and, instead, assessed a $950,000 civil penalty
and additional costs and expenses against Black Hills, which the
district court affirmed. Id. The supreme court affirmed the result,
but not without dissent.

First, Black Hills argued that the NDIC did not have jurisdic-
tion over produced saltwater discharges occurring away from oil
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and gas well sites, disposal sites, treatment plants, or other
facilities. Id. ¶ 11. The supreme court disagreed, noting that the
NDIC has broad and “continuing jurisdiction and authority” to
implement its legislative directive to regulate the “drilling,
producing, and plugging of wells . . . and all other operations for
the production of oil or gas,” together with the disposal of
saltwater and oilfield wastes, including “safety of the location and
road access to saltwater disposal wells, treating plants, and all
associated facilities.” Id. ¶ 12 (quoting N.D. Cent. Code § 38-08-
04); see also Envt’l Driven Solutions, LLC v. Dunn Cnty., 2017
ND 45, ¶ 13, 890 N.W.2d 841; Vol. XXXIV, No. 2 (2017) of this
Newsletter. The statutes “unambiguously” authorize the NDIC to
implement rules requiring that all waste material associated with
the exploration and production of oil and gas, including all waste
material recovered from spills and leaks, be properly disposed of
in an authorized facility in accordance with all applicable local,
state, and federal laws and regulations. Black Hills, 2017 ND 284,
¶ 13 (citing N.D. Admin. Code § 43-02-03-19.2). Black Hills’
attempt to limit the NDIC’s jurisdiction to the facilities, to the
exclusion of the land and roads lying between where the waste
material is generated and where it is ultimately disposed of,
“ignores the plain language of the statute and reality.” Id. ¶ 14.
Saltwater and oilfield waste is often generated away from disposal
sites and must be transported there, and, by implication, the NDIC
has authority to regulate that transportation. Id. 

Further, the supreme court rejected Black Hills’ argument
that the 2014 regulations in effect at the time only applied to well
operators. The 2014 version provided:

At no time shall any spill or leak be allowed to flow
over, pool, or rest on the surface of the land or infiltrate
the soil. Discharged fluids must be properly removed
and may not be allowed to remain standing within or
outside of diked areas, although the remediation of such
fluids may be allowed onsite if approved by the director.
Operators must respond with appropriate resources to
contain and clean up spills.

Id. ¶ 15 (emphasis added) (quoting N.D. Admin. Code § 43-02-
03-30.1 (2014)). Black Hills argued that it was merely a hauler of
produced saltwater, not an operator of a well, which was defined
by applicable regulations as the principal on a bond covering a
well and the party responsible for the drilling, completion, and
operation of the well. Id. ¶ 16. As such, it did not violate any duty
to contain and clean up spills, according to Black Hills, a point
further evidenced when the NDIC subsequently amended the
regulation to clarify that “Operators and responsible parties must
respond with appropriate resources to contain and clean up spills.”
Id. (quoting N.D. Admin. Code § 43-02-03-30.1). According to
Black Hills, it had no such duty at the time of the incidents in
question. Id. The supreme court disagreed, finding that it could
look to the subsequent clarification by the NDIC to interpret the
meaning of the earlier version. Id. ¶ 17. The first two sentences of
the regulation apply generally to all parties, not just operators, and
the amendment “merely requires all responsible parties to respond
with appropriate resources to clean up spills.” Id.

Justice Daniel J. Crothers disagreed with the majority on
numerous fronts. First, he reasoned that the NDIC’s authority over
“all other operations for the production of oil and gas,” as set out
in the 2013 version of N.D. Cent. Code § 38-08-04, evidenced an

intent by the legislature to restrict the NDIC’s authority to well
operators. Black Hills, 2017 ND 284, ¶ 46 (Crothers, J., dissent-
ing) (quoting N.D. Cent. Code § 38-08-04(2)(a) (2013)). He noted
that

[Black Hills] was not the well operator and it is not
reasonable to conclude that the remote disposal of
produced saltwater is “operations” by a non-operator for
purposes of NDIC’s regulatory authority. To rule
otherwise would grant NDIC plenary jurisdiction over
literally every person, piece of work, commerce, product
and byproduct movement to or from a well, all under the
guise of being part of “operations for the production of
oil or gas.” Such an expansive reading of the statute is
not warranted by its plain words or by the context in
which those words appear.

Id. Further, the NDIC’s oversight, as directed by the legislature in
the 2013 version of N.D. Cent. Code § 38-08-04(2)(e), was
limited to wells, plants, and facilities at that time, and public roads
did not fall within the purview of these three items. Black Hills,
2017 ND 284, ¶ 47 (Crothers, J., dissenting). Finally, at the time
of the incidents, N.D. Admin. Code § 43-02-03-30.1 only applied
to “operators,” not the more inclusive “responsible parties,” and
the NDIC did not have authority to seek the relief sought against
Black Hills in the first three counts. Black Hills, 2017 ND 284,
¶¶ 48–49 (Crothers, J., dissenting).

The majority also quickly dispensed with Black Hills’
argument that the Department’s jurisdiction over solid waste,
including liquid oilfield waste, precludes the NDIC’s jurisdiction
over the incidents in question, simply finding that “[t]here is no
positive repugnancy between the authority granted to the [NDIC]
and the authority granted to the Department.” Id. ¶ 23 (majority
op.). Justice Crothers, in his dissenting opinion, however, spent
more time analyzing the issue and would have found the NDIC’s
assertion of jurisdiction an unlawful encroachment on the Depart-
ment’s primary jurisdiction. Id. ¶ 50 (Crothers, J., dissenting). In
particular, the legislature granted the NDIC authority over
produced saltwater when generated and stored at well sites and
when disposed at a facility, but it expressly provided the Depart-
ment with jurisdiction over the transportation of produced
saltwater, a solid waste under North Dakota law. Id. ¶ 51
(Crothers, J., dissenting) (citing N.D. Cent. Code §§ 23-29-
03(14), 38-08-04(2)(a), (e) (2013)). As such, the Department “has
specific and comprehensive authority over transportation of solid
waste, which vests [the Department] with clear and direct (i.e.
primary) jurisdiction in this matter.” Id. ¶ 52. The fines leveled by
the NDIC covered the same spills that were covered by the
Department’s consent agreement, the latter of which imposed a
substantial fine and regulatory sanctions “directly related to
transportation of produced saltwater.” Id. ¶ 55. Further, the
Department (being the agency with clear authority over the
transportation of waste) did not impose any remediation or
reclamation, nor did the county or township with authority over
the roads, even though Black Hills had consulted those entities
about the issue. Id. Yet, despite being unable to “articulate what
environmental harms resulted from the spills or what efforts
would be needed to address them,” and failing to specify what
remediation efforts could have, or should have, been performed,
the NDIC proceeded to impose daily $12,500 fines totaling
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$875,000 for alleged failures to properly remove discharged
fluids. Id. Justice Crothers would have concluded that the NDIC
impermissibly interfered with the Department’s primary jurisdic-
tion. Id. ¶ 56.

Overall, these cases demonstrate that the NDIC is vested with
broad authority in the regulation and supervision of oil and gas
activities, even suggesting, in Counce, that the NDIC may have
exclusive authority to resolve certain contractual disputes between
affected parties. At a minimum, the line demarcating the respec-
tive jurisdiction of the NDIC and the courts has been blurred.
Further, the majority of the court in Black Hills gave substantial
deference to the NDIC in defining its responsibilities and in
regulating the transportation and discharge of produced saltwater,
even in the shadow of a competing comprehensive regulatory
scheme vested in the Department of Health. As cautioned by
Justice Crothers in his dissenting opinion in Black Hills, and in
light of the expansive construction of the NDIC’s jurisdiction in
these cases, it could be argued that the NDIC has “plenary
jurisdiction over literally every person, piece of work, commerce,
product and byproduct movement to or from a well, all under the
guise of being part of ‘operations for the production of oil or
gas.’” Id. ¶ 46.

Editor’s Note: The reporter’s law firm represented Black
Hills Trucking, Inc. in the latter case.

O H I O  —  O I L  &  G A S
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SUPREME COURT OF OHIO DECLINES TO ADOPT THE

IMPLIED COVENANT TO EXPLORE FURTHER

Alford v. Collins-McGregor Operating Co., 2018-Ohio-8,
involved an appeal to the Supreme Court of Ohio by a group of
landowners/successor lessors to an oil and gas lease seeking
partial termination as to the geological formations covered by the
lease below the Gordon Sand formation under the implied
covenant to explore further. Id. ¶ 2. On September 16, 1980,
Collins-McGregor Operating Co. (Collins-McGregor) leased
property, as lessee, near the Ohio River in Washington County,
Ohio, for “the sole and only purpose” of “mining and operating
for oil and gas and laying pipe lines, and building tanks, powers,
stations, and structures thereon, to produce, save and take care of
said products.” Id. ¶ 3 (alteration omitted). In return for these
rights, Collins-McGregor committed to make royalty payments
based on the gas produced and to provide the landowners a
portion of the oil. Id. The primary term of the lease was “for a
term of One (1) years [sic] from [the effective] date, and as long
thereafter as oil or gas, or either of them, is produced from said
land by the lessee.” Id. ¶ 4 (alteration in original). A well was
drilled on the leasehold in 1981 and has continued producing from
the Gordon Sand in paying quantities since being drilled. Id. ¶ 5.

On November 20, 2015, the landowners filed an amended
complaint against Collins-McGregor alleging that the company
failed to explore the property covered by the lease in formations

below the Gordon Sand, including the Utica and Marcellus
Shales, because it lacked the equipment or financial strength to do
so. Id. ¶ 6. Because the lease did not expressly disclaim any
implied warranties, the landowners sought partial horizontal
termination of the lease for all depths below the Gordon Sand
under the implied covenant to explore further. Id. ¶¶ 7, 14.

Historically, the implied covenant of reasonable development
has been applied by the Supreme Court of Ohio to require a lessee
of an oil and gas lease to “work the land with ordinary diligence”
to obtain production and to protect against drainage from neigh-
boring landowners. Id. ¶ 20 (quoting Ionno v. Glen-Gery Corp.,
443 N.E.2d 504, 507 (Ohio 1983)). However, the covenant
implies an obligation on the lessee only to the extent that a
reasonably prudent operator would do so. Id. ¶ 21. The covenant
of reasonable development, therefore, could sufficiently be used
on its own, according to the court, to protect the landowners’
rights to development of the property. Id. ¶ 22. Thus, the court
declined to adopt the covenant to explore further in Ohio because
landowners already have sufficient protections under another
implied covenant. Id.

Because the landowners only alleged on appeal partial
horizontal termination of the oil and gas lease under the implied
covenant to explore further, and not under the implied covenant
of reasonable development, the Supreme Court of Ohio affirmed
the lower courts’ decisions declining partial horizontal termina-
tion of the oil and gas lease as to all formations below the Gordon
Sand. Id. ¶ 24. While Alford is a significant win for oil and gas
producers, the decision leaves open the issue of whether a
landowner may claim partial horizontal termination under the
implied covenant of reasonable development as an appropriate
remedy when a company fails to develop the deeper resources. It
appears the court may be receptive to the argument, as the court
stated “the implied covenant of reasonable development is well
suited to address . . . [the landowners’ concerns], namely, the
emergence of new drilling technologies permitting production
from deep strata that could not be obtained before.” Id.

OHIO APPELLATE COURT EXCLUDES INDIRECT EXPENSES

FROM “PAYING QUANTITIES” ANALYSIS

In a case of first impression in Ohio, the Court of Appeals for
the Seventh District of Ohio affirmed a decision from the Com-
mon Pleas Court of Monroe County, Ohio, in Hogue v. Whitacre,
2017-Ohio-9377 (7th Dist.), which held that indirect operating
expenses should not be considered when determining whether an
oil or gas well is producing in paying quantities under the
habendum clause of an oil and gas lease. On January 16, 2006,
Donald V. and Julie A. Hogue entered into an oil and gas lease
with Whitacre Enterprises, Inc. (Whitacre) covering 78.5 acres
wherein an oil and gas well was drilled on July 7, 2006—within
the primary term. Id. ¶¶ 1–2. All gas from this well was trans-
ported to a compression station owned by Dominion Oil and Gas
(Dominion). Id. ¶ 4. In August 2013, Dominion told Whitacre that
it was planning to construct a new compression station that would
be completed within three to four months. Id. However, construc-
tion did not begin on the new compression station until March
2014 and was not completed until mid-September 2015. Id.

According to Whitacre’s production records, Whitacre prof-
ited by more than $1,000 each year from 2006 to 2012. Id. ¶ 5. In
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2013, it profited by $687.01. Id. In 2014 and 2015 (during
Dominion’s construction of the compression station) Whitacre
realized losses of $328.95 and $231.38, respectively. Id. In the
first two quarters after construction was completed, Whitacre
received $1,326.49 in profits. Id. On July 13, 2015, the Hogues
filed a complaint against Whitacre seeking a declaration that the
lease had been terminated due to a lack of production in paying
quantities and seeking quiet title as to the oil and gas rights. Id.
¶ 6. The parties filed competing motions for summary judgment
wherein the trial court granted summary judgment in favor of
Whitacre. Id.

The Hogues alleged that Whitacre misrepresented the amount
of its profits by misrepresenting the amount of expenses it
incurred in operating the well. Id. ¶ 17. As two examples, the
Hogues showed that Whitacre’s expense report both omitted a
$250 monthly fee owed to its managing company and contained
a category titled “Operating: Direct Expense,” which was not
defined by Whiteacre. Id. In response, Whiteacre argued that the
Hogues were attempting to show unprofitability under the lease by
viewing expenses related to the entire business, and not expenses
related directly to the individual well. Id.

The Supreme Court of Ohio has defined the term “paying
quantities” as “the production of ‘quantities of oil or gas sufficient
to yield a profit, even small, to the lessee over operating expenses,
even though the drilling costs, or equipping costs, are not
recovered, and even though the undertaking as a whole may thus
result in a loss.’” Id. ¶ 20 (quoting Blausey v. Stein, 400 N.E.2d
408, 410 (Ohio 1980)).

For 2012, the Hogues argued that Whitacre paid a monthly
expense of $250 to its managing company, which should have
added an additional $3,000 per year expense to operation of the
gas well. Id. ¶ 22. If included, this additional expense would have
made the well unprofitable in 2012. Id. The expenses included
amounts for the office payroll, office lease, oil and gas software,
office expenses, office postage, professional expenses, building
utilities, furniture, vehicles, etc. Id. ¶ 24. The court, relying on
guidance from a legal treatise, stated that in Ohio courts must
“look to direct operating costs and exclude any indirect costs that
do not contribute to the production of oil or gas.” Id. ¶ 27 (citing
6 Patrick H. Martin & Bruce M. Kramer, Williams & Meyers, Oil
and Gas Law § 604.5 n.4 (2010)). The court stated that this
method is consistent with rulings in Louisiana and Oklahoma. Id.
¶ 28 (citing Menoah Petroleum, Inc. v. McKinney, 545 So. 2d
1216 (La. Ct. App. 1989); Mason v. Ladd Petroleum, 630 P.2d
1283 (Okla. 1981)). Thus, Whitacre and the trial court properly
excluded these costs from its paying quantities analysis. Id. ¶ 31.

A similar argument was raised by the Hogues for 2013, and
the court provided similar analysis. Id. ¶¶ 36–40. For 2014 and
2015 (during the Dominion compressor station construction), the
court’s analysis was consistent with prior Ohio precedent that a
temporary cessation of less than two years is not an unreasonable
delay that would terminate an oil and gas lease. Id. ¶¶ 41–51.
Therefore, the lease remained in effect.

Hogue is another significant win for oil and gas producers in
Ohio. As the court noted, prior to Hogue there was “no Ohio
precedent directly addressing whether the ‘paying quantities’
analysis includes indirect expenses such as business overhead
costs.” Id. ¶ 26. By holding that indirect expenses are not included

in the analysis, companies may maintain oil and gas leases with
nominal production from an oil and gas well in fringe cases by
characterizing expenses as indirect that do not directly relate to
the production of oil and gas.

AMBIGUITY EXISTS BETWEEN “OIL WELL” AND “GAS

WELL” IN OHIO LEASE

In Bond v. Halcon Energy Properties, Inc., 2017-Ohio-7754
(7th Dist.), the Court of Appeals for the Seventh District of Ohio
reversed a decision from the Common Pleas Court of Mahoning
County, Ohio, which granted summary judgment to a producer by
stating that a pooling and unitization clause was unambiguous as
to an oil and gas lease. On June 23, 1970, Anna J. Tims entered
into an oil and gas lease with Murphy Oil Company, which was
partially assigned to Halcon Energy Properties, Inc. (Halcon). Id.
¶ 3. The lease covered approximately 70 acres in Mahoning
County, Ohio, and contained a unitization clause that allowed the
lessee “to pool or combine the land covered by [the] lease, or any
portion thereof, . . . into a well unit or units not exceeding
approximately 40 acres for oil and not exceeding approximately
640 acres for gas.” Id. ¶ 5. In August 2000, Bryce and Mary Bond
purchased 40.9 acres covered by the lease from Tims. Id. ¶ 6. In
April 2013, Halcon drilled a horizontal well, known as the
Davidson 1H, comprising 151.52 acres including some of the
Bonds’ property. Id. ¶ 7. Ultimately the Davidson 1H well
produced large quantities of both oil and gas. Id. In May 2013,
Halcon sought amendments to all of its leases, seeking unitization
clauses with larger limits, but the Bonds refused, claiming that the
Davison 1H well was an oil well, producing in violation of the
pooling and unitization clause of the lease because it was larger
than the allowed 40-acre limit. Id. ¶¶ 8–9. In response, the Bonds
filed a lawsuit against Halcon claiming breach of contract and
trespass. Id. ¶ 9.

Before trial and upon Halcon’s motion, the trial court granted
summary judgment in favor of Halcon, stating that the Davidson
1H well was a “gas well” under the pooling and unitization clause
because a “gas well” is any well “capable of producing gas.” Id.
¶ 11. Although the trial court never explained its reasoning, it
appears that it relied on the shut-in clause of the lease, which
states: “[i]f a well capable of producing gas . . . is shut in . . . ,
such shut-in well shall . . . be considered a well on such land
producing gas in paying quantities . . . .” Id. ¶ 18. The court
ultimately reversed the trial court, holding that the pooling and
unitization clause was sufficiently ambiguous enough to create
genuine issues of material fact. Id. ¶ 29. Thus, the case was
reversed and remanded to the trial court for reconsideration.
Id. ¶ 31.

This decision is important for Ohio practitioners because, as
the court notes, “Ohio does not have a statutory, administrative or
common law definition to distinguish between oil and gas wells
or well units.” Id. ¶ 27. Many other states, including Kentucky,
Montana, and Virginia, contain such statutes. Id. ¶ 27 n.1.
Practitioners will be on watch to see how the courts view this
ambiguity as many historical Ohio oil and gas leases contain
pooling and unitization provisions that are different for oil wells
and gas wells.
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O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

GAS HELD NOT TO BE A MARKETABLE PRODUCT PRIOR TO

TAILGATE OF GAS PROCESSING PLANTS

In the case of Pummill v. Hancock Exploration LLC, No.
114,703 (Okla. Civ. App. Jan. 5, 2018), the plaintiffs were royalty
owners under the Parrish-Novotny No. 1-32 well in Grady
County, Oklahoma (1-32 well). Defendant Cimarex Energy Co.
of Colorado (Cimarex) was the operator of the well, various
subsidiaries of Cimarex owned interests in the well, and the other
defendants were nonoperating working interest owners in the well.
At relevant times, Cimarex marketed production from the well and
calculated and distributed royalty payments to the royalty owners.
In October 2011, the plaintiffs filed suit claiming the defendants
had improperly paid royalty by refusing to bear all costs necessary
to create a marketable product and underpaid the plaintiffs by
charging impermissible costs against the plaintiffs’ royalty
interests. Id. ¶ 7.

The plaintiffs’ royalty was paid under two leases, one
containing a “gross proceeds” royalty clause, and the other
containing a “market price at the well” royalty clause. The
defendants claimed that these royalty clauses negated the implied
covenant to market. However, if the court found otherwise, the
defendants claimed the gas delivered from the 1-32 well was
marketable at the custody transfer meter located near the well.
This meter connected the 1-32 well to a pipeline/gathering system
owned by a group of entities collectively referred to as
“Enogex/Enable” or simply “Enogex.” At all times relevant,
Enogex gathered and transported gas from the well to its off-lease
gathering plants located 20 to 33 miles from the well where
Enogex extracted natural gas liquids (NGL) and delivered the
residue gas for sale into high pressure intrastate or interstate
pipelines at or downstream of the tailgate of the plants. Cimarex
sought a declaration that it could proportionately charge plaintiffs
for processing costs incurred at the plants. Id. ¶ 8.

The first trial of this case resulted in an appeal to the
Oklahoma Supreme Court, which, following an affirmance by the
Oklahoma Court of Civil Appeals, remanded the case to the trial
court to hear and decide certain disputed fact issues. See Pummill
v. Hancock Exploration LLC, 2014 OK 97, 341 P.3d 69. On
remand, the trial court found in favor of the plaintiffs and against
Cimarex in a 74-page multipart judgment incorporating “almost
verbatim” the plaintiffs’ proposed findings of fact and conclusions
of law. Pummill, No. 114,703, slip op. ¶¶ 10–12.

The trial court held that (1) none of the language in either
lease abrogated the implied covenant to market because, among
other things, the leases failed to state expressly that costs such as
compression, gathering, dehydration, and processing were
permissible deductions; (2) the use of percentage of proceeds
(POP) contracts and percentage of index (POI) contracts did not
change the amount of royalty due under the leases if such
contracts performed services necessary to render the gas capable
of being sold in a commercial market; (3) the defendants owed
royalty on gas produced from the 1-32 well used off the lease by

the defendants or Enogex in gas gathering systems, gas plants, and
gas transmission lines; (4) the defendants failed to sustain their
burden of proof on their counterclaim that gas from the 1-32 well
was a “marketable product” for the purpose of calculating royalty
payments at the custody transfer meter, instead finding that
production was not complete until gas from the well was “deliv-
ered to the place of sale in marketable form” and this condition
did not occur until the gas was subjected to field processing
services (i.e., gathering, compression, dehydration, and process-
ing) at or prior to the tailgate of the Enogex plants; and (5) even
if it agreed with the defendants’ marketability argument, the
defendants failed to meet their burden of proof under Mittelstaedt
v. Santa Fe Minerals, Inc., 1998 OK 7, 954 P.2d 1203, that the
fees charged by Enogex were reasonable, enhanced the value of
an already marketable product, and increased the royalty in
proportion to the fees charged. Pummill, No. 114,703, slip op.
¶¶ 13–17.

On the subsequent appeal, the primary question was the point
at which the gas from the 1-32 well became a marketable product
for the purposes of calculating royalties due under the two leases
at issue. Id. ¶ 20. The court of civil appeals decided the case
primarily as a factual matter applying the rule that it would not
disturb the trial court’s factual findings if they were supported by
any competent evidence, including reasonable inferences derived
therefrom. Id. ¶ 22.

On appeal, the defendants did not challenge the trial court’s
ruling that the lease language negated the implied duty to create
a marketable product. Instead, the primary contention was that the
trial court committed reversible error in finding that the gas
produced from the 1-32 well was not a marketable product at the
custody transfer meter or any other point prior to the Enogex plant
tailgate. Id. ¶ 24. The defendants urged the court to adopt the
holding in Fawcett v. Oil Producers, Inc. of Kansas, 352 P.3d
1032, 1034 (Kan. 2015), that “production is merchantable once
the operator has put it in a condition acceptable to a purchaser in
a good faith transaction.” Pummill, No. 114,703, slip op. ¶ 29.
Acknowledging that there was conflicting evidence on this point,
the court of civil appeals found that there was sufficient evidence
in the record to support the trial court’s judgment to the contrary,
noting that gas from the 1-32 well was low pressure, saturated
with water vapor, and had to be compressed and dehydrated to be
acceptable into the Enogex pipeline; further that such gas must
undergo additional field services and processes including multiple
stages of compression and dehydration and extraction of NGLs
before the residue gas was acceptable for delivery at the tailgate
of the Enogex plants to high pressure gas transmission lines for
sale to downstream purchasers. Id. ¶¶ 30–31. Further, defendants
produced no evidence that Cimarex made actual sales of the gas
until it reached pipelines at or downstream of the tailgate at
Enogex plants. Id. ¶ 32.

The defendants presented evidence that from 1966 through
1985, most gas in Oklahoma was sold at the well to federally
regulated intrastate or interstate gas pipeline companies, and
lessees paid royalties on proceeds at that location. Id. ¶ 36.
However, it was undisputed that Cimarex made no such actual
sales of 1-32 well gas at the well. Id. Further, the plaintiffs’
evidence was that such scenario was not the case in that portion
of Oklahoma where the 1-32 well was located; there, producers
rather than interstate pipelines owned the gathering systems and
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gas plants and the sales were made away from the wellhead,
indicating the gas was a marketable product at the tailgate of the
gas processing plants. Id. ¶ 37. Further, the court of civil appeals
noted that many midstream service providers, in various market-
ing publications, described the services they provided as neces-
sary to ensure that the gas is marketable and safe for delivery to
a use by consumers. Id. In conclusion, the court of civil appeals
noted the trial court had relied on evidence that in the market in
which the defendants had chosen to participate the first and actual
sales of the gas from the 1-32 well did not occur until after the gas
was compressed, treated, dehydrated, separated, and processed so
it was acceptable for transport in high pressure pipelines, which
was at the tailgate or downstream of the Enogex plants. Id. ¶ 38.
The court, thus, concluded there was competent evidence in the
record to support the trial court’s decision the gas from the 1-32
well was not an “already marketable product” within the meaning
of Mittelstaedt either at the wellhead or the transfer custody meter
and was not marketable until it reached the tailgate of the Enogex
plants. Id. ¶ 40.

In declining to follow the Fawcett decision from Kansas, the
court suggested Fawcett would be contrary to Mittelstaedt and
Wood v. TXO Production Corp., 854 P.2d 880 (Okla. 1992).
Further, the court said Fawcett is distinguishable because there
actual sales of gas occurred at the wellhead and the lease language
clearly made reference to royalties measured by sales “at the
mouth of the well” or “if sold at the well” rather than gross
proceeds as here. Pummill, No. 114,703, slip op. ¶ 44.

The court further stated the trial court’s conclusion that the
defendants’ “past, current, or future” use of POP and POI
contracts incorporating the same services as provided by Enogex
would not change the amount of royalty due to the plaintiffs under
their leases as long as the first arm’s-length sale of 1-32 well gas
by the defendants does not occur until the processed gas reaches
the tailgates of the Enogex plants and the defendants remain
unable to demonstrate compliance with the requirements of
Mittelstaedt. Id. ¶ 45.

In a wrap-up conclusion, the court stated that the trial court’s
decision that gas from the 1-32 well was not a marketable product
at or near the wellhead was supported by competent evidence, the
determination that the defendants failed to sustain their burden of
proof under Mittelstaedt was correct as a matter of law, and the
defendants may not deduct from the plaintiffs’ royalties the
proportionate expenses associated with preparing the gas for sale
to the interstate pipelines downstream from the well. Id. ¶ 48.
Further, the court found no error in the trial court’s holding that
POP and POI contracts may not be used to avoid the defendants’
royalty obligations found by the trial court to apply. Id.

On January 25, 2018, the defendants filed with the Oklahoma
Supreme Court a petition for certiorari, which is pending at the
time of this report.

Editor’s Note: The reporter’s law firm was involved in this
appeal as amicus curiae for the GPA Midstream Association.

MOTION TO DISMISS ROYALTY CLASS ACTION PETITION ON

NUMEROUS GROUNDS DENIED

The U.S. District Court for the Eastern District of Oklahoma
recently ruled on defendant BP America Production Company’s
(BP) motion to dismiss filed in response to plaintiff Chieftain

Royalty Company’s (Chieftain) underpayment of royalties
putative class action suit. See Chieftain Royalty Co. v. BP
America Prod. Co., No. 6:16-cv-00444, 2017 WL 5012586 (E.D.
Okla. Nov. 2, 2017). Specifically, Chieftain alleged BP breached
its express duties under oil and gas leases to pay royalties on “fuel
gas” (natural gas produced from the wells but used off the lease
premises as fuel to power the gathering system components) by
paying no royalty at all for fuel gas. Chieftain asserted claims for
breach of contract, tortious breach of contract, unjust enrichment,
fraud (actual and constructive) and deceit, accounting, and
injunction. Id. at *1.

BP moved to dismiss all claims. BP was unsuccessful except
on Chieftain’s tortious breach of contract claim. BP first argued
that Chieftain’s claims should be dismissed due to issue preclu-
sion. Id. at *2. BP argued that other plaintiffs, not named in the
current suit, had previously attempted without success to certify
a similar class in various courts. Id. (citing Watts v. Amoco Prod.
Co., No. C-2001-73 (Okla. Dist. Ct. Pittsburg Cnty.); Rees v. BP
Am. Prod. Co., No. CJ-2003-795 (Okla. Dist. Ct. LeFlore Cnty.);
Consul Props. LLC v. Unit Petroleum Co., No. 5:15-cv-00840
(W.D. Okla. dismissed Apr. 25, 2016)). This argument failed
because the cited cases were suits on implied covenants in the
class oil and gas leases, whereas the current litigation was a suit
upon express covenants. Thus, Chieftain’s claims were not
precluded. Id. at *2–3.

BP argued Chieftain’s breach of contract claim should be
dismissed for failing to describe with specificity the lease terms or
attach copies of the leases to the complaint. The court disagreed
and held the allegations sufficiently identified the relevant lease
terms to give adequate notice of Chieftain’s breach of contract
claim under pleading code requirements. BP also claimed Chief-
tain’s unjust enrichment claim should fail because Chieftain had
an adequate remedy at law. The court noted Oklahoma allows a
plaintiff to plead alternate claims for relief, provided that there is
no double recovery for the same injury. Thus, Chieftain’s unjust
enrichment claim survived. Id. at *3–4.

BP successfully argued for dismissal of Chieftain’s claim for
tortious breach of contract because a “special relationship”
between the two parties did not exist. The court noted Oklahoma
courts recognize such a claim only in limited circumstances such
as insurance contracts where a special relationship marked by
(1) a disparity in bargaining power where the weaker party has no
choice of terms (a contract of adhesion), and (2) the elimination
of risk exists. The lessor-lessee relationship at issue did not
qualify under Oklahoma law as such a special relationship. Id. at
*4–5.

BP asserted multiple reasons that dismissal of Chieftain’s
fraud claim was appropriate. BP argued the complaint failed to
allege Chieftain relied on the royalty check stubs. The court
concluded Chieftain pled reliance and the other elements with
adequate specificity to satisfy Fed. R. Civ. P. 9(b). Id. at *5. BP
next contended Chieftain never requested certain additional
information related to royalty payment from BP. However, the
court noted the information Chieftain failed to request was
information the Oklahoma Production Revenue Standards Act
(PRSA) expressly requires a producer to disclose with each
royalty payment. Thus, requesting the information was unneces-
sary. Id. at *6. Finally, BP argued the fraud claim should be
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dismissed because the harm caused by the alleged fraud was
identical to the harm resulting from the breach of contract claim.
However, the court reasoned that Chieftain had not alleged its
fraud claim was based upon BP’s concealment of an intention to
breach the contract, but had alleged that BP violated its duty
under the PRSA to accurately inform Chieftain of the facts on
which the royalty payments were based. Concluding that a
violation of the PRSA’s reporting requirements may form the
basis for a constructive fraud claim, the court refused to dismiss
BP’s fraud claim on this count. Id.

BP also contended Chieftain’s claims should be dismissed
because the statute of limitations had run. In denying dismissal,
the court first noted that the face of the complaint did not clearly
show the claims were time-barred. Id. Further, noting that
Chieftain had pled tolling, the court observed that tolling could
arise based on fraudulent concealment or equitable estoppel.
Fraudulent concealment could be based upon the wrongful
concealment of a material fact preventing discovery of the wrong
and that is a question of fact. Equitable estoppel may also operate
to toll the statute when the defendant’s conduct has induced the
plaintiff to refrain from timely bringing the action because of
false, fraudulent, or misleading conduct of the plaintiff. The court
concluded that Chieftain’s alleged facts were sufficient to support
tolling under either fraudulent concealment or equitable estoppel.
Id. at *7.

Chieftain had also alleged that BP fraudulently concealed its
failure to pay royalties by falsely reporting the gross volume and
price of the gas sold on the monthly royalty check stubs and that
BP used check stubs to deceive Chieftain and the putative class
into believing BP had properly paid and accounted for all
royalties. Because the check stubs failed to account for gas used
off the leased premises as fuel gas, Chieftain and the putative
class were left with the false impression that BP had paid royalty
on and accounted for all gas for which BP owed royalty under the
leases. Id. at *5. Further, Chieftain had alleged BP knowingly and
intentionally failed to report the full and correct volume, price,
and gross value of the gas before deductions for fuel gas. All these
allegations taken as true were sufficient to raise a question of fact
as to whether the applicable statute of limitations was tolled. Id.
at *6.

The court also noted that Oklahoma followed the discovery
rule allowing limitations in tort cases to be tolled until the injured
party knows or, in the exercise of reasonable diligence, should
have known of the injury. The court rejected BP’s assertion that
Chieftain failed to exercise reasonable diligence to discover the
unlawful conduct because Chieftain alleged that its non-contract
claims were governed by the PRSA, and the PRSA imposes no
duty on the royalty owner to request information as to contract
volumes and price prior to deductions. Whether Chieftain
exercised reasonable diligence to discover BP’s alleged miscon-
duct was a fact question not appropriately resolved on a motion to
dismiss. Thus, BP’s request to dismiss on this basis was denied.
Id. at *7.

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

NEW RESTRICTIONS ON MOTORIZED INSTREAM PLACER

MINING TAKE EFFECT

On June 14, 2017, Governor Kate Brown signed Senate Bill
3 (SB 3) into law. See S. 3, 79th Leg., Reg. Sess., 2017 Oregon
Laws ch. 300. The law, which took effect on January 1, 2018,
repeals a five-year moratorium on motorized instream placer
mining that took effect in 2016, see Vol. XXXIII, No. 2 (2016) of
this Newsletter, and replaces it with permanent prohibitions on
such mining activity within certain areas. Specifically, SB 3
amends Or. Rev. Stat. ch. 468B to include a prohibition on
motorized instream mining, including motorized suction dredge
mining, for precious metals from placer deposits “up to the line of
ordinary high water in any river in this state containing essential
indigenous anadromous salmonid habitat . . . .” Id. § 4(2).

Motorized instream placer mining operations in other areas
can only be conducted pursuant to an individual permit or under
a general water quality permit from the Oregon Department of
Environmental Quality. Id. § 4(1). SB 3 imposes permit
conditions on the authorized operations, such as restricted hours
of operation within 1,000 feet of a residence or campground,
except as to federal mining claims where the applicant can
demonstrate that such conditions would violate federal law or
constitute a taking under the U.S. Constitution or Oregon
Constitution. Id. § 5(2)(a), (3). SB 3 also establishes new permit
fees, in the amount of $250 for both the initial application or
renewal of permit coverage and annual fees thereafter, in place of
those previously provided in Or. Rev. Stat. § 468B.052 (which
was repealed). SB 3 § 6. Or. Rev. Stat. §§ 468.922 to 468.965 are
amended to provide that a violation of the new restrictions would
constitute a Class A violation. SB 3 §§ 7, 8.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A B I G A I L  F .  J O N E S

—  R E P O R T E R S  —

PADEP ISSUES ADVANCED NOTICE OF PROPOSED WATER

QUALITY STANDARDS FOR MANGANESE

The Pennsylvania Department of Environmental Protection
(PADEP) has solicited information for the development of
proposed amendments to the Pennsylvania Code (relating to water
quality standards and water quality standards implementation)
pursuant to an October 30, 2017, amendment to section 1920-A
of the Administrative Code of 1929, 71 Pa. Stat. Ann. § 510-20,
directing the Environmental Quality Board to promulgate a
manganese water quality criterion within 90 days. See Water
Quality Standards for Manganese; Advance Notice of Proposed
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Rulemaking, 48 Pa. Bull. 605 (Jan. 27, 2018). The Pennsylvania
General Assembly passed the change to 71 Pa. Stat. Ann. § 510-
20 as part of a budget package, with the requirement related to
manganese regulation added as an amendment by the Senate. H.R.
118, 2017 Pa. Legis. Serv. Act 2017-40.

The manganese water quality standard (established in 25 Pa.
Code § 93.7) is a daily maximum of 1.0 mg/L as total recoverable,
and has been in place since June 28, 1967. Currently, the manga-
nese criterion must be achieved in all surface waters at least 99%
of the time under 25 Pa. Code § 96.3(c). The October 30, 2018,
amendment requires a change in 25 Pa. Code ch. 96, providing
that the manganese criterion be met at least 99% of the time at the
point of all existing or planned surface potable water supply
withdrawals, rather than in all surface waters. This change would
include manganese under the point of compliance exception set
out in section 96.3(d), rather than the general rule in section
96.3(c). See 48 Pa. Bull. 605.

According to PADEP, the purpose of the advanced notice of
proposed rulemaking is “to evaluate the adequacy of the existing
[manganese] water quality criterion when the point of compliance
is moved to the location of an existing or planned surface potable
water supply . . . withdrawal . . . .” Id. PADEP is seeking both
scientific information and data relevant to water quality standards
and information related to the economic impact of compliance
with the regulation. Id.

The deadline for comments was February 26, 2018.

COAL REFUSE RECLAMATION ACT INTRODUCED IN

CONGRESS

On February 8, 2018, Representative Lou Barletta of
Hazelton, Pennsylvania introduced new legislation to the U.S.
House of Representatives that would provide valuable tax cuts to
coal-refuse-fired power plants. See H.R. 4977, 105th Cong.
(2018). The bill, entitled the Coal Refuse Reclamation Act, would
provide operators a $12 per ton tax credit for each ton of coal
refuse used to produce electricity for the next 10 years, beginning
January 1, 2018. Id. § 2(a). The tax credit applies to facilities in
operation prior to January 1, 2018, that combust materials
composed of at least 75% coal refuse by BTU value. Id. § 2(b).

According to the Appalachian Region Independent Power
Producers Association (ARIPPA), a trade group representing
companies in the coal refuse power generation industry in
Pennsylvania, there are 14 coal refuse to energy power plants in
operation in the commonwealth, which together have removed
over 200 million tons of refuse from waste piles and contributed
to the restoration of 1,200 miles of stream and the reclamation of
7,000 acres of abandoned mine lands. See ARIPPA, “Coal Refuse
to Energy Industry,” http://arippa.org/coal-refuse-to-energy-
industry/.

The bill was referred to the House Committee on Ways and
Means on February 8, 2018, for further review, and currently has
no co-sponsors. The bill’s prospects in Congress are unclear due
in part to the small number of states affected by the legislation.

PADEP PUBLISHES INTERIM FINAL GUIDANCE ON MINING

ADJACENT TO UNCONVENTIONAL WELLS

The Pennsylvania Department of Environmental Protection
(PADEP) published a new interim final version of the technical
guidance document entitled “Guidelines for Chain Pillar Develop-
ment and Longwall Mining Adjacent to Unconventional Wells”
on December 16, 2017 (Interim Guidance). See Availability of
Technical Guidance, 47 Pa. Bull. 7645 (Dec. 16, 2017). The
guidance was “developed to facilitate appropriate unconventional
well inactivation and re-entry procedures in advance of and
subsequent to longwall panel removal, respectively; that will
allow for continuous isolation of gas from workable coal seams,
protection of mining personnel, and prevention of pollution of the
waters of [the] Commonwealth . . . .” Interim Guidance at 1. The
draft guidance document was created by the PADEP and the Oil
and Gas Technical Advisory Board in consultation with a group
of professionals from both the unconventional drilling and mining
industries, convened for the purpose of bringing industry knowl-
edge and experience to the drafting of the document.

The guidance is divided into three sections and provides
detailed information on what procedures both unconventional
operators and coal mine operators should follow at each stage of
the longwall mining operation: (1) before longwall gate entry
development mining is within 500 feet of anticipated pillar that
contains an unconventional well; (2) post-longwall gate entry
development; (3) first longwall (headgate) face within 1,500 feet
of unconventional well; and (4) second longwall (tailgate) face
1,500 feet beyond unconventional well. Id. at 5–15.

The guidance includes specific advice on conditional pillar
applications for coal operators and inactive well status applica-
tions for unconventional well operators. Id. at 5–6, 8–11. It also
covers requirements for well casing integrity testing throughout
the mining process. Id. at 12–14.

The guidance also introduces an electronic form titled Post-
Longwall Mining Gas Well Assessment Instructions (Unconven-
tional Operators Only) (8000-FM-OOGM0159U) to facilitate the
collection of data on unconventional drilling and longwall mining
operation interactions to inform future activities. Id. at 18–19.

These guidelines establish an entirely new process for which
no previous guidance or detailed permitting process exists, and
were drafted to reflect contemporary longwall mining and
unconventional well construction practices.

Public comments were accepted on the interim final guidance
through January 31, 2018. PADEP has not yet published the final
guidance.

PENNSYLVANIA HOUSE BILL ADDRESSES MINE SAFETY

On May 5, 2017, House Bill 1341 was introduced in the
Pennsylvania General Assembly. The bill would amend the
Bituminous Coal Mine Safety Act, 52 Pa. Stat. Ann. §§ 690-101
to -708, to create consistency with changes made in 2009 to
Pennsylvania’s emergency services laws related to certification
for emergency medical personnel. See H.R. 1341, 2017-2018
Gen. Assemb., Reg. Sess. (Pa. 2017). The proposed language
includes advanced emergency medical technicians as emergency
medical personnel available to be on duty at mines. It also
clarifies the requirements applicable to emergency medical
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technicians and paramedics, the latter of which were previously
included as emergency medical personnel under the Act.

The bill was passed by the House on June 26, 2017. After
referral to the Senate Environmental Resources and Energy
Committee, it was first considered by the Senate on January 30,
2018.

PROPOSED TIMBERING GUIDANCE PRESENTED TO MINING

AND RECLAMATION ADVISORY BOARD

The Pennsylvania Department of Environmental Protection
(PADEP) presented a draft timbering policy document to the
Mining and Reclamation Advisory Board’s Regulation, Legisla-
tion and Technical Committee during its January 2018 meeting.
The draft document described PADEP’s considerations when
determining whether timbering activity is within the definition of
“surface mining activities” under Pennsylvania law. See PADEP,
“Timbering and Surface Coal Mining” (draft Nov. 2017),
http://files.dep.state.pa.us/Mining/BureauOfMiningPrograms/B
MPPortalFiles/MRAB/Agendas_and_Handouts/2018/January%
2011/Timbering%20Analysis%20Document%20(Revised).pdf.

The draft guidance identifies factors that are relevant in the
evaluation, including timing of timbering, the overlap of the
timbered area and the permitted area, the permittee’s level of
control over timbering, and whether the permittee benefited from
the timbering. The guidance also reviewed several examples of
case law in which various administrative and judicial entities
determined that timbering either was, or was not, a surface mining
activity, including the recent Curry Mine decision. See Amerikohl
Mining, Inc. v. OSMRE, 191 IBLA 11, GFS(MIN) 23(2017). This
document has not yet been published for public comments, and
remains under development at PADEP.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

J O N  C .  B E C K M A N

—  R E P O R T E R S  —

SILENCE REGARDING CLASS ARBITRATION INDICATES A

PROHIBITION

The U.S. District Court for the Middle District of Penn-
sylvania considered the scope of class arbitration in Abrams v.
Chesapeake Energy Corp., No. 4:16-cv-01343, 2017 WL
6541511 (M.D. Pa. Dec. 21, 2017). Before the court were the
plaintiffs’ motions to compel class arbitration in four uncon-
solidated actions. Finding the arbitration clauses in the subject
leases unambiguous, the court dismissed the actions brought by
the plaintiffs with arbitration provisions, but did not require class
arbitration. The court held further that those plaintiffs that did not
have an arbitration provision in their leases could proceed in
federal court.

Many of the leases at issue had an arbitration provision. None
of those arbitration provisions expressly allowed class arbitration.
The court noted that “[t]he question of class arbitration belongs
with the courts as a substantive question of arbitrability.” Id. at *4

(quoting Catamaran Corp. v. Towncrest Pharmacy, 864 F.3d
966, 972 (8th Cir. 2017)). As such, the court seeks “clear and
unmistakable evidence of an agreement to arbitrate the particular
question of class arbitration.” Id. at *5 (quoting Catamaran, 864
F.3d at 973). The court cited to a decision by the U.S. Court
of Appeals for the Third Circuit stating that “silence regarding
class arbitration generally indicates a prohibition.” Id. (quoting
Opalinski v. Robert Half Int’l Inc., 677 F. App’x 738, 741 (3d
Cir. 2017)). On that precedent, the court held that “although
arbitration is required in this action by contract, the arbitration
permitted here is bilateral, not class arbitration.” Id.

Additionally, the court held that the plaintiffs had standing to
bring claims under the Sherman Act, RICO, conversion, civil
conspiracy, and unjust enrichment as leaseholders. Where those
claims arise from the lease with an arbitration clause, they too
were subject to the arbitration provisions in the lease. Id. at *7.
The court distinguished these plaintiffs from those that did not
have a lease with an arbitration provision. The plaintiffs without
an arbitration provision could proceed in court. Id. at *8–9.

POST-PRODUCTION COSTS ARE NOT LIMITED TO THOSE

PRODUCTION EXPENSES INCURRED DIRECTLY BY LESSEE

The U.S. District Court for the Middle District of Pennsylva-
nia considered the propriety of deducting certain post-production
costs from the royalty due to the lessor in Slamon v. Carrizo
(Marcellus) LLC, No. 3:16-cv-02187, 2017 WL 3877856 (M.D.
Pa. Sept. 5, 2017). James Slamon, brought a class action against
Reliance Marcellus II, LLC, Reliance Holdings USA, Inc.
(collectively, Reliance), and Carrizo (Marcellus) LLC (Carrizo),
alleging the royalties paid to him and others similarly situated
under their oil and gas leases were improperly calculated. Slamon
alleged, inter alia, that Reliance and Carrizo breached the lease by
deducting fees and post-production costs incurred from the sale of
gas to a third party from the royalty paid to him. Before the court
were motions to dismiss filed by Carrizo and Reliance. The court
had not yet certified the class at this stage of the litigation.
Id. at *1.

Finding that Slamon adequately pleaded a cause of action for
breach of contract, the court denied the motion to dismiss as to
those claims. The relevant provision in the lease states: “Lessee
shall pay Lessor the following royalty (the ‘Royalty’), free of all
costs, whether pre-production or post-production . . . .” Id. The
term “post-production costs” was not defined in the lease.
Reliance and Carrizo agreed with Slamon that the royalty
provision did not allow them to deduct post-production costs. Id.
at *6. Reliance and Carrizo argued, however, that the complaint
did not allege that Reliance and Carrizo deducted post-production
costs from Slamon’s royalties. Instead, they note that the com-
plaint alleged that a third party buying the gas deducted its costs
after Reliance and Carrizo had already sold the gas to the third
party. Id. As such, Reliance and Carrizo argued that the costs
incurred by the third party who purchased the gas did not fall
within the definition of “post-production costs.” Id.

Because the term “post-production costs” is not defined in the
lease, the court found that the term was not limited to only those
production expenses incurred directly by Reliance and Carrizo.
Id.; see Kilmer v. Elexco Land Servs., Inc., 990 A.2d 1147, 1149
n.2 (Pa. 2010) (“post-production costs” under a “net back”
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method of calculating royalties are those expenditures “from when
the gas exits the ground until it is sold”). The court stated that
“[Slamon] has pleaded that, because post-production costs were
built into the sale price [Reliance and Carrizo] received from [the
third party], and because [Slamon’s] royalties were calculated
from this sale price, [Slamon’s] royalties were improperly reduced
by ‘post-production costs.’” Slamon, 2017 WL 3877856, at *6.
The court concluded that because “the lease does not clearly limit
‘post-production costs’ to only those production expenses
incurred directly by [Reliance and Carrizo]—as opposed to those
incurred directly to third parties and passed onto [Reliance and
Carrizo]—[Slamon] has adequately pleaded a cause of action for
breach of contract.” Id.

PENNSYLVANIA’S FISCAL CODE ADDRESSES

NONPRODUCING WELLS

A newly added provision in Pennsylvania’s Fiscal Code
gained attention because it directly addressed the termination of
oil and gas leases where there is a temporary cessation of produc-
tion. See 72 Pa. Stat. Ann. § 1610-E. Section 1610-E was signed
into law by Governor Wolf on October 30, 2017, and became
effective immediately. Section 1610-E states in full:

(a) General rule.--An oil and gas lessor shall be deemed
to acknowledge that a period of nonproduction under an
oil and gas lease is a temporary cessation insufficient to
terminate the lease and the lessor waives his right to seek
lease termination upon those grounds if, prior to claim-
ing the lease has terminated:

(1) production is recommenced and the lessor
accepts royalty payments for the production. Any
first royalty payment following recommencement of
production after a period of more than one year of
inactivity shall be accompanied by an explanation,
in plain terms, that acceptance of the royalty pay-
ment shall constitute acknowledgment of an existing
lease with the operator; or

(2) the operator, after notifying the lessor of its
intent to drill a new well and giving the lessor 90
days within which to object, drills a new well under
the lease.

(b) Lease provisions.--Nothing in this section is in-
tended to waive lease requirements related to com-
mencement of operations during a lease’s primary term
or affect a lease provision expressly providing for lease
termination following a fixed period of nonproduction.

Under section 1610-E, nonproduction, alone, would no
longer terminate an oil and gas lease, unless the terms of the lease
define a specific period of nonproduction. Considering the current
case law regarding termination due to cessation of production, it
is difficult to determine what effect section 1610-E will have.
Pennsylvania cases have established that nonproduction generally
creates a tenancy at will between the lessor and lessee unless one
of the parties affirmatively acts in a manner that shows an intent
to terminate the lease. See Brown v. Haight, 255 A.2d 508, 511
(Pa. 1969) (holding that the lessee remained on the property after
a period of nonproduction under a tenancy at will that the lessors
could terminate whenever they chose to do so). T.W. Phillips Gas
& Oil Co. v. Jedlicka, 42 A.3d 261 (Pa. 2012), further defined the

relationship through the interest vested in the lessee. See id. at 267
(holding that production of oil or gas creates a fee simple
determinable in the lessee that automatically reverts back to the
lessor upon the occurrence of a specific event provided under the
terms of the lease agreement). Section 1610-E seems to formalize
the precedent that (1) the actions of the parties extend the tenancy
despite a cessation of production and (2) the terms of the lease
ultimately prevail where they expressly define termination due to
nonproduction.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

NO RECOVERY FOR PRODUCTION AFTER ROYALTY

INTEREST EXPIRED

The court in Spellmann v. Love, 534 S.W.3d 685 (Tex.
App.—Corpus Christi-Edinburg 2017, pet. filed), considered the
claims of John Spellmann, individually and as executor of the
estate of several other individuals) to royalty payments made to
Janet H. Love and her grantee, JHL Interests, Ltd. (JHL), on oil
and gas produced from a 253-acre tract of land in DeWitt County,
Texas.

In a deed conveying the land to Love Partnership Interests
(LPI) dated July 15, 1997, Spellmann had reserved a nonpartici-
pating royalty interest in the tract for 15 years and as long
thereafter as oil or gas was produced, expiring if there was no
production from the land on July 15, 2012. LPI conveyed a non-
executive 50% of the mineral estate burdened by Spellmann’s
royalty to Janet as part of a divorce settlement in 2009. LPI, the
owner of the executive rights, executed an oil and gas lease in
2010, under which two wells were being drilled on July 15, 2012.
The wells were not yet completed and producing on that date,
though, and Spellmann’s term royalty interest expired. Id. at
687–88.

Alleging that LPI and its principal, Kenneth Love, Janet’s
former husband, had wrongfully delayed drilling and production
until his royalty interest was due to expire, Spellmann sued
them, claiming to be equitably entitled to the royalty he would
have received. He sued Janet and JHL as well, asserting that
they had knowledge of the wrongful acts of LPI and Kenneth.
The trial court granted summary judgment to Janet and JHL, and
Spellmann then settled his claims against LPI and Kenneth. Id. at
688–89. Spellmann appealed the summary judgment for Janet and
JHL, and the court of appeals affirmed.

“A claim for money had and received,” such as that asserted
by Spellmann against Jane and JHL, “is an equitable action that
may be maintained to prevent unjust enrichment when the
defendant obtains money, which in equity and good conscience
belongs to the plaintiff,” the court observed. Id. at 693. The cause
of action is not based on wrongdoing, it went on, but “looks only
to the justice of the case and inquires whether the defendant has
received money which rightfully belongs to another.” Id. Because
Spellmann no longer had an ownership interest when Janet
received the money and she had received it pursuant to a valid
agreement, the court concluded, “Janet and JHL conclusively
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established that the money received did not ‘in equity or good
conscience’ belong to Spellmann.” Id.

OPERATOR NOT OBLIGATED FOR INTEREST ON SUSPENDED

ROYALTY WHILE ENTITLEMENT TO PAYMENT IS DISPUTED

Tex. Nat. Res. Code Ann. § 91.403(a) (2016) requires the
payor of oil and gas production proceeds to pay interest if the
proceeds are not paid to the payee within specified periods of
time. The payor is relieved of this obligation to pay interest,
though, “when there is . . . a dispute concerning title that would
affect distribution of payments.” Id. § 91.402(b) (2016). The
decision in Leavitt v. Ballard Exploration Co., No. 01-16-00536-
CV, 2017 WL 6043695 (Tex. App.—Houston [1st Dist.] Dec. 7,
2017, no pet. h.), helps to clarify when such a “dispute concerning
title” exists.

Michael Leavitt, as trustee of the Bert Earl Gassaway
Testamentary Trust and as independent administrator with will
annexed of the estate of Marie Anderson Gassaway, owned a
nonparticipating royalty interest in a 100-acre tract of land
in Liberty County, Texas. Id. at *1. Ballard Exploration Co.
(Ballard), the lessee of the tract under a lease from the Holbrooks,
drilled its Holbrook No. 1 well on nearby land and designated a
234.6-acre pooled unit for the well that included 38 acres of the
100-acre tract. Id. at *2. Beginning with first production from the
well, Ballard paid the Holbrooks all of the royalty attributable to
the 38 acres in which Leavitt owned an interest. Informed in late
2003 of the existence of the nonparticipating royalty interest,
which its title examiner evidently had missed, Ballard placed the
production proceeds attributable to it in suspense. Id. The
Holbrooks thereupon asserted that they alone were entitled to be
paid royalty, at least until the nonparticipating royalty owners
ratified the pooling. Id. at *3. Litigation between Leavitt and the
Holbrooks ensued, which was finally settled in Leavitt’s favor at
the end of 2014. Id. Leavitt then claimed that Ballard owed
interest on the suspended royalty payments beginning in Decem-
ber 1999, the month the well first produced. Id. at *4. The trial
court granted summary judgment to Ballard that it did not owe
interest, and the court of appeals affirmed.

Leavitt’s argument was that Ballard would only be excused
from the statutory obligation to pay interest if a title dispute
existed, and that here there was none. Instead, Leavitt maintained,
the sole basis of the Holbrooks’ cause of action was that the
nonparticipating royalty owners were not due any royalty because
they had not ratified the pooling, not because of a dispute about
their title. Leavitt misconstrued the law, the court said. Id. at *7.
This was a “classic situation,” according to the court, in which the
payor was entitled to withhold royalty without incurring interest
because of “a dispute concerning title that would affect distribu-
tion of payments”: a dispute over whether the nonparticipating
royalty owners or the Holbrooks were entitled to be paid. Id.
(quoting Tex. Nat. Res. Code Ann. § 91.402(b)(1)).

RAILROAD COMMISSION DOES NOT HAVE EXCLUSIVE

JURISDICTION OF DISPUTE BETWEEN OPERATOR AND

NONOPERATOR OVER AFFILIATE’S GATHERING RATES

EF Non-Op LLC (EF) owned working interests in the White
Kitchen and Martin Ranch prospects in the Eagle Ford Shale
of South Texas, operated by BHP Billiton Petroleum (TXLA

Operating) Co. (BHP Billiton). EF sued BHP Billiton alleging,
among other things, that BHP Billiton had breached the provi-
sions of the parties’ operating agreements requiring it to conduct
its activities as a reasonably prudent operator and to ensure that
all work performed by affiliates of the operator be performed at
competitive rates. It had done so, EF maintained, by choosing an
affiliate, BHP Billiton Petroleum (Eagle Ford Gathering), LLC
(Eagle Ford Gathering), to provide gas gathering services at
above-market rates. BHP Billiton filed a plea to the jurisdiction,
contending that the issues raised in the suit related to Eagle Ford
Gathering’s rates and services and therefore came within the
exclusive jurisdiction of the Texas Railroad Commission (RRC).
The court in In re BHP Billiton Petroleum Properties (N.A.), LP,
No. 14-17-00436-CV, 2017 WL 6331103 (Tex. App.—Houston
[14th Dist.] Dec. 12, 2017, no pet. h.) (orig. proceeding) (mem.
op.), upheld the trial court’s denial of the plea to the jurisdiction.

Although the RRC does have broad jurisdiction over gas
transporters’ services and rates, the court explained, the issues EF
raised did not implicate that jurisdiction. Id. at *4. It was not
necessary to decide whether Eagle Ford Gathering’s rates were
reasonable in determining whether BHP Billiton breached the
operating agreements. Id. This case involved disputes arising from
contracts between two non-utilities: EF was not suing utility Eagle
Ford Gathering for overcharging but was rather suing operator
BHP Billiton for contracting for gas gathering at noncompetitive
rates.

DEED CONSTRUED TO HAVE RESERVED 1/2 OF MINERAL

INTEREST OWNED AT TIME OF DEED

The court in Haywood WI Units, Ltd. v. B&S Dunagan
Investments, Ltd., No. 13-15-00454-CV, 2017 WL 6379737 (Tex.
App.—Corpus Christi-Edinburg Dec. 14, 2017, no pet. h.),
construed a 1972 deed from the defendants, referred to in the
opinion as the “Willis Heirs,” to Marvey A. Finger, conveying
approximately 15,000 acres including the 640-acre tract at issue
in this case. Haywood WI Units, Ltd. (Haywood), the plaintiff,
owned 1/4 of whatever mineral interest in the tract had been
conveyed to Finger.

At the time of the deed to Finger, the Willis Heirs owned an
undivided 1/2 mineral interest in the 640-acre tract. The deed,
Exhibit “A” to which included a description of the 640-acre tract,
provided as follows:

If the said Grantors collectively have an ownership
interest, prior to this conveyance, of one-half or more of
all of the oil, gas and other minerals in, on, and under
any of the properties, described in Exhibit “A”, the
Grantors grant unto the Grantee one-half (1/2) of all of
the oil, gas and other minerals in, on and under any of
the properties described in Exhibit “A”. The Grantors
expressly except and reserve unto themselves, their heirs
and assigns, all of the oil, gas and other minerals in, on
and under any of the properties described in Exhibit “A”
which the Grantors collectively own in excess of the
one-half interest conveyed herein to the Grantee. For any
of those properties described in Exhibit “A” in which the
Grantors collectively own, prior to this conveyance, one-
half or more (but less than 100%) of all of the oil, gas
and other minerals in, on and under any of the properties
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described in Exhibit “A” provided, that the Grantors join
with Grantee, his successors or assigns, in any future oil,
gas, and/or mineral leases covering any of said proper-
ties (which right to join in such leases is hereby reserved
to Grantors), then the oil, gas and mineral lease bonuses,
rental, royalties or other sums to be received under or for
the lease will be allocated so that the Grantors (collec-
tively) and the Grantee shall share equally in the mineral
lease bonuses, rental, royalties or other sums received.
For any of these properties described in Exhibit “A” in
which the Grantors collectively own, prior to this
conveyance, all of the oil, gas, and other minerals, the
Grantors hereby also reserve the right to join in any lease
executed by Grantee.

Id. at *3 (footnote omitted). After production was established and
the Willis Heirs were being paid 1/4 of the royalty on production
under a lease they had executed, Haywood filed suit against the
Willis Heirs and the producing operator, asserting that the Willis
Heirs had no executive rights and no right to be paid royalty
unless and until Haywood (and the other successors to the
grantee’s interest) executed a lease, which Haywood had not done.
Id. at *1. Haywood thus, according to its interpretation, was
entitled to a 1/8 mineral interest unburdened by any interest in the
Willis Heirs absent a lease by Haywood. Id.

The court of appeals disagreed with Haywood and affirmed
the trial court’s summary judgment for the Willis Heirs. When the
deed was read as a whole, according to the court, it was clear that
the parties intended for the Willis Heirs to reserve a royalty
interest of 1/2 of that conveyed to Finger. Id. at *4. Moreover, this
was a present, vested right, not contingent on the execution of a
lease. Id.

Puzzlingly, the court noted that it need not determine
Haywood’s contention that the Willis Heirs had failed to reserve
an executive right. Id. Even if the Willis Heirs had no executive
rights, according to the court, the summary judgment evidence
established that the operator had paid Haywood “his 1/16 share”
of the royalties and that Haywood had thus suffered no harm. Id.
If the Willis Heirs had no executive rights, as Haywood con-
tended, so that the Willis Heirs’ lease was ineffective, and if
Haywood had not executed a lease itself, on what basis were
royalties paid either to the Willis Heirs or to Haywood? It seems
incumbent upon the court to address Haywood’s executive rights
argument even though it seems fairly clear that its doing so would
not alter the outcome.

JUDGMENT FOR REIMBURSEMENT OF PLUGGING COSTS AND

ADMINISTRATIVE PENALTIES UPHELD

The court in Bedell v. State, No. 03-16-00328-CV, 2017 WL
6756996 (Tex. App.—Austin Dec. 19, 2017, no pet. h.) (mem.
op.), affirmed the trial court’s summary judgment against Deecye
Clayton Bedell that had awarded the State of Texas reimburse-
ment of costs incurred by the Texas Railroad Commission (RRC)
to plug wells allegedly operated by Bedell, administrative
penalties for safety and pollution-control violations, and attor-
ney’s fees.

Bedell had responded to the State’s motion for summary
judgment with an assertion that his father, not he, had been the
operator and with his affidavit that he had never operated the

wells (and therefore was not liable for their plugging), had not
signed documents indicating that he was the operator, had neither
received notice nor participated in the antecedent administrative
hearing that had led to the suit, and had not become aware of
the administrative order until several years afterward. Id. at *2.
On the State’s motion the trial court struck Bedell’s summary
judgment evidence, and he did not challenge that ruling on ap-
peal. Id.

Answering Bedell’s argument that the RRC’s enforcement
order was void because it had no jurisdiction over him since he
was not the operator, the court of appeals simply pointed out that
under Texas law the RRC has exclusive jurisdiction over all oil
and gas matters in the state. Id. at *3. Moreover, the State had
established, by authenticated documents from its administrative
records, that Bedell had notice of the hearing in which plugging
was ordered and penalties assessed. Id. Because Bedell’s contrary
summary judgment evidence had been struck, the State’s evidence
was conclusive on the issue of notice. Id.

LEASE INTERESTS HELD VESTED UNDER LETTER

AGREEMENT NOTWITHSTANDING LACK OF FORMAL

ASSIGNMENT

Crimson Exploration, Inc. v. Magnum Producing L.P., No.
13-15-00013-CV, 2017 WL 6616740 (Tex. App.—Corpus
Christi-Edinburg Dec. 28, 2017, no pet. h.) (mem. op.), involved
an oil and gas lease (Simpson Lease), operated by Crimson
Exploration, Inc. (Crimson) and in which Magnum Producing L.P.
(Magnum) was a nonoperating owner, and subsequent leases
acquired by Crimson (Zalman Leases) covering some or all of the
same interests in land in Lavaca County, Texas as had been
covered by the Simpson Lease.

According to a 2001 agreement between Magnum and
Crimson, Magnum was entitled to a 1% overriding royalty interest
in production under the Simpson Lease, with the right to convert
that interest upon payout of each well to a 26.25% working
interest, except that as to strata between 12,075 feet and 12,265
feet, Magnum’s after-payout working interest would be much
larger (roughly four times larger, according to the court’s opin-
ion). The 2001 agreement further provided that Magnum had the
right to participate in any “extension or renewal” of the Simpson
Lease obtained within one year after its expiration. Uncertain
whether the Simpson Lease remained effective at the time,
Crimson in the same year acquired the first Zalman Lease as a top
lease covering depths down to 12,846 and drilled its Zalman No.
3 well. Id. at *1.

In 2003, after Crimson had acquired a second Zalman top
lease covering depths down to 14,532 feet, Crimson and Magnum
executed a letter agreement that expressly applied to the 2001
Zalman Lease and “any other top leases taken by [Crimson] or
assigned to [Crimson] prior to this date or which are taken and/or
which become effective within one year of release of all or part of
the lands covered by the Simpson Lease.” Id. at *2. Any such top
leases, the letter agreement provided, would “each be considered
for all purposes . . . as ‘renewal(s) and extension(s) obtained
within one (1) year of the expiration’ of the Simpson Lease, so
that Magnum shall be entitled to all interests otherwise credited it
under the [2001 agreement] relative to the Simpson Lease as to
such leases.” Id. The letter went on to agree that
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the guiding purpose of this agreement is for [Crimson] to
assign to Magnum interests in the Top Leases, so that
Magnum can farmout to [Crimson] the depths covered
by the Top Leases (whether under the Simpson Lease or
the Top Lease) and to ensure that Magnum shall con-
tinue to be vested, as to the Top Leases and the Zalman
Leases, each and every interest as otherwise credited to
Magnum under the Simpson Lease in the [2001 agree-
ment] . . . .

Id. (footnote omitted).

In 2004 Crimson drilled another well, the Zalman No. 4, to
depths below 14,223 feet, which were depths that, according to
the court, Crimson had no right to drill (presumably under the
Simpson Lease ownership) unless Magnum had farmed out to
Crimson. Id. at *3. Also that year the Zalman No. 3 reached
payout, and Magnum elected to convert its overriding royalty
interest to a 26.25% working interest. Crimson treated Magnum
as a working interest owner in the Zalman No. 3 to the extent of
that interest for the next six years. Id.

Crimson acquired a third Zalman top lease in 2006, covering
depths down to 12,234 feet, after which a court judgment was
rendered declaring the Simpson Lease to have expired in 1996.
Crimson’s operations continued, though, under its top leases, and
it treated Magnum as a working interest owner as it had done
before, noting in a billing memorandum that by agreement “they
participate whether the Simpson [Lease] is valid or not . . . .” Id.

In 2006 Crimson recompleted the Zalman No. 3 well to
produce from depths between 12,075 feet and 12,265 feet, the
interval in which Magnum’s working interest, according to the
2001 agreement, was much larger than in other depths. Discover-
ing this in early 2009, Magnum demanded that Crimson pay it
over $4 million attributable to its greater share of production.
Crimson refused, taking the position that Magnum had never
owned any interest in the Zalman wells. After Magnum filed suit
in 2010, Crimson argued that Magnum was barred by the four-
year statute of limitations from enforcing its right to be assigned
any interest in the Zalman Leases. The trial court granted sum-
mary judgment to Magnum, declaring that it was entitled to its
interests set forth in the 2001 agreement and the 2003 letter
agreement and awarding it damages for its claimed production
proceeds, and the court of appeals affirmed. Id.

The court of appeals disagreed with Crimson that the 2001
and 2003 agreements between Crimson and Magnum were
insufficient to convey interests in the Zalman Leases to Magnum.
There is no requirement, said the court, that to be effective an
instrument must have all the formal parts of a deed recognized at
common law or contain technical language. Id. at *4. It is enough
if the words used reveal an intent to convey. Id. Here, the court
pointed out, the 2001 agreement provided that the Magnum
interest would apply to any extension or renewal of the Simpson
Lease, and, under the 2003 letter agreement, the Zalman top
leases would be “considered for all purposes” to be renewals and
extensions. Id. Those agreements, taken together, constituted an
executed contract of conveyance as to the 2001 and 2003 Zalman
Leases. Id. Further, because the 2003 letter agreement applied the
Magnum interest to top leases that became effective within one
year of the release of the Simpson Lease, and because the 2006
court judgment, in essence, released the Simpson Lease, the 2006

Zalman Lease likewise was an extension in which Magnum held
an interest. Id. at *5. In sum, the court concluded, the Crimson-
Magnum agreements “were intended to prevent Magnum’s
interest in the Simpson Lease from lapsing . . . [and] were
effective in doing so.” Id. at *6.

The court rejected, though, Magnum’s contention that it
should have been awarded prejudgment interest. Under Tex. Nat.
Res. Code Ann. § 91.402(b), it pointed out, payments for produc-
tion may be withheld without interest if there is a dispute concern-
ing title that would affect distribution of payments. Crimson, 2017
WL 6616740, at *8. Here there were years of litigation, and
Crimson’s eventual loss neither meant that its doubt about the
effect of the 2003 letter agreement was unreasonable nor that the
title dispute lacked legitimacy. Because Crimson legitimately
disputed and reasonably doubted Magnum’s title to the Zalman
Leases, prejudgment interest was not recoverable. Id.

DEED CONSTRUED NOT TO HAVE CONVEYED GRANTOR’S

ROYALTY INTERESTS

In her will Martha Forister, the owner of all of the surface and
minerals in several tracts, devised specific tracts to each of her
four children, subject to the reservation of “all of the oil royalties,
gas royalties, and royalties in other minerals.” Those royalties she
devised in equal shares to all four children. The court in Bupp v.
Bishop, No. 04-16-00827-CV, 2018 WL 280408 (Tex.
App.—San Antonio Jan. 3, 2018, no pet. h.) (mem. op.), con-
strued a deed by the successors to the interests of two of the
children.

The deed, in tabular form, conveyed 136.69 acres, “subject
to the reservations from and exceptions to conveyance and
warranty” set out in the deed. Id. at *1. After the heading
“Reservations from and Exceptions to conveyance and Warranty,”
the deed listed one of several items as “Royalty interest, the
royalties, and all other rights in connection with said royalty
rights, described in the Will of Martha Forister . . . .” Id.

Reversing the trial court’s summary judgment for the
grantees, the court held that the deed excepted the entire royalty
interest described in Forister’s will from the conveyance. Id. at *3.
It was clear, the court explained, that the deed’s reference to the
royalty rights described in the will was to a right or interest
already in existence, which the deed excepted from the convey-
ance. Id. This prevented all of the royalty interests described in
Forister’s will, including those of the grantors, from passing to the
grantees. Id.

The grantors argued that the deed’s reference to the royalty
rights described in Forister’s will could be construed either as an
exception or reservation but that, in either event, the item
prevented grantor’s royalty interests described in the will from
passing to the grantees. The court remarked that reservations and
exceptions are not synonymous and that understanding the
distinction was critical to its construction. Id. at *2. Why the court
considered this to be so is left unclear, however. Should the
outcome have been different if the reference to the royalties
described in the will had been preceded by a heading of only
“Reservations from Conveyance”?
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CONTRACTOR HELD OBLIGATED UNDER MASTER SERVICE

AGREEMENT TO INDEMNIFY COUNTERPARTY’S OTHER

CONTRACTORS

The court in Basic Energy Services, L.P. v. EXCO Resources,
Inc., No. 05-15-00667-CV, 2018 WL 564157 (Tex. App.—Dallas
Jan. 26, 2018, no pet. h.) (mem. op.), construed a master service
and supply agreement (MSA) between Basic Energy Services,
L.P. (Basic) and EXCO Resources, Inc. (EXCO), under which
Basic was to provide services to EXCO. The MSA included the
following indemnity provision:

Contractor [Basic] shall defend, indemnify, hold harm-
less, and release Company Group [EXCO and non-
EXCO appellees] from and against any and all claims,
losses, damages, demands, causes of action, suits, and
liability of every kind . . . which may be incurred by
Company Group [EXCO and non-EXCO appellees] as
a result of such claims, demands, or suits brought or
asserted against Company [EXCO] by Contractor Group
arising from any claim of loss, damage, injury, illness or
death described in subparagraphs (a) through (h) below,
regardless (except as expressly provided herein) of who
may be at fault or otherwise responsible . . . .

Id. at *3 (alterations in original). It was undisputed that the
“Company Group” referred to in the MSA included not only
EXCO but its other contractors and subcontractors, and “Contrac-
tor Group” included Basic’s employees. Among the claims
covered by the quoted indemnity provision, according to the
subparagraph (a) mentioned, were “personal injury to, bodily
injury to, . . . [or] death of . . . [Basic’s] employees.” Id. at *4
(alterations in original).

A Basic employee, Pablo Rosas, was killed in an accident at
an oil well site. Family members and representatives of Rosas’s
estate asserted survival and wrongful death claims against Basic,
EXCO, and a number of EXCO’s other contractors and subcon-
tractors, alleging negligence on their part that had caused Rosas’s
death. Id. at *1.

In response to a cross-action by EXCO and several of its
contractors and subcontractors (called the “non-EXCO appellees”
in the opinion), Basic denied any contractual obligation to defend
or indemnify them. EXCO and the non-EXCO appellees sought
and obtained summary judgment that Basic was so obligated, and
the court of appeals affirmed. Id. at *2.

The court first addressed Basic’s argument that although its
indemnity obligations applied to claims by its employees, the
“Contractor Group” whose claims were covered did not include
heirs or beneficiaries of deceased employees. Id. at *4. The MSA,
Basic maintained, therefore expressly excluded suits by heirs or
beneficiaries of employees such as the wrongful death claims by
the Rosas family. The court disagreed. It did not make any logical
sense, it said, “[t]o interpret the agreement to provide for claims
for the death of a person but to exclude actions brought by heirs
or beneficiaries.” Id. at *5. Moreover, it continued, “the supreme
court has consistently held that the right of beneficiaries to
maintain a wrongful death action is entirely derivative of the
decedent’s right to have sued for his own injuries immediately
prior to his death.” Id.

The court next rejected Basic’s contention that the MSA’s
indemnity provision only applied to suits against EXCO and not
against EXCO’s other contractors. That argument ignored the first
part of the indemnity clause, the court observed, which clearly
encompassed all of the “Company Group,” not just EXCO. Id.
Reading the provision as a whole, the court found that its intent
was that Basic indemnify the non-EXCO appellees as well as
EXCO. Id.

The court then turned to Basic’s assertion that absent express
language in the MSA, Basic was not obliged to indemnify EXCO
for EXCO’s separate contractual indemnity obligations to its other
contractors under agreements with them. One way for the
agreement to evidence the intention to provide for such pass-
through liability, the court observed, is to expand the categories
of persons or companies entitled to indemnity. Id. at *6. The MSA
had done that by defining the indemnified “Company Group” to
include both EXCO and its contractors and subcontractors. Id.

U T A H —  O I L  &  G A S

A N D R E W  J .  L E M I E U X

—  R E P O R T E R  —

UTAH SUPREME COURT AFFIRMS DISMISSAL OF OIL AND

GAS COMPANIES IN LAWSUIT INVOLVING TRIBE’S

BLACKLISTING OF A SERVICE PROVIDER

If an oil and gas company (or any other type of company, for
that matter) complies with a tribal directive to not use a particular
supplier or service provider, does the company risk being liable
to the service provider or supplier for damages? In Utah, the
answer is generally “no,” unless the company wrongfully obtained
the blacklisting.

In Harvey v. Ute Indian Tribe of the Uintah & Ouray
Reservation, 2017 UT 75, the owner of a service provider and a
supplier allegedly working for oil and gas companies in the Uinta
Basin was involved in a permitting dispute with a commissioner
of the Ute Tribal Employment Rights Office (UTERO). In the
commissioner’s view, the providers, who were engaged in the
business of selling and leasing materials and equipment to oil and
gas companies operating on tribal lands, were required to have
tribal permits to conduct business with those who access tribal
lands. Id. ¶ 6. In the providers’ view, such permitting was not
required because their businesses were not located on tribal lands.
Id. The providers’ products and leased equipment may have been
used on tribal lands, but the facilities from which the products and
equipment were taken were not. Id. ¶ 5. The owner eventually
relented and acquired a business license and access permit for one
of his companies, subjecting himself, allegedly under duress, to
tribal jurisdiction. Id. ¶ 6. The UTERO Commission ultimately
revoked the service provider’s access permit. Id. ¶ 9. A few days
later, the UTERO Commission sent a letter to “all Oil & Gas
Companies,” notifying them that the service provider did not have
access permits “for failure to comply with the UTERO Ordi-
nance” and that “[a]ny use of [the service provider] by an
employer doing work on the [Uintah and Ouray Reservation] after
receipt of this Notice may result in the assessment of penalties
and/or sanctions against such employer to the fullest extent of the
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law.” Id. ¶ 10. After receiving the letter, several oil and gas
companies stopped using the provider. Id. ¶ 11. The provider sued
the Ute Indian Tribe of the Uintah and Ouray Reservation, the
director and commissioners of the UTERO Commission, the oil
and gas companies, and other companies owned by UTERO
commissioners. This report focuses on the claims against the oil
and gas companies, which involved (1) the Utah Antitrust Act;
(2) civil conspiracy; (3) tortious interference with economic
relations; (4) extortion; and (5) blacklisting. In the end, the court
upheld the district court’s dismissal of the claims against the oil
and gas companies for the provider’s failure to state a claim upon
which relief can be granted.

The claim under the Utah Antitrust Act, Utah Code Ann.
§§ 76-10-3101 to -3118, failed because the provider “failed to
allege facts establishing any agreement in the form of a contract,
combination, or conspiracy between the tribal officials and [the oil
and gas companies].” Harvey, 2017 UT 75, ¶ 66. In the court’s
view, the provider’s complaint amounted to allegations that the oil
and gas companies had complied with a sovereign directive that
threatened sanctions for using the provider or any other company
that used the provider—not a contract, combination, or conspiracy
to restrain trade. Id. ¶¶ 66–67. The court noted that if the pro-
vider’s complaint had alleged that the UTERO Commission’s
letter was mailed at the request of the oil and gas companies, or if
they had bribed the tribal officials to send the letter, then an
antitrust claim could have potentially been adequately pled. Id.
¶ 68. But without those elements, “a group of private companies
complying with a government directive does not create a contract,
combination, or conspiracy in restraint of trade.” Id.

As to civil conspiracy, in the absence of allegations of “some
kind of meeting of the minds” between the oil and gas companies
and the tribal officials to harm the provider in an unlawful
manner, the provider’s claim failed. Id. ¶ 70. The court found that,
in the absence of “something more,” a conspiracy was not
established between private companies that merely complied with
a government order. Id.

Similarly, the court found that elements of tortious interfer-
ence with economic relations were not adequately pled. In the
absence of allegations that the oil and gas companies intended to
bring about the interference with the provider’s economic
relations, and that the means of interference were “contrary to
statutory, regulatory, or common law or violated an established
standard of a trade or profession,” id. ¶ 71 (quoting Anderson
Dev. Co. v. Tobias, 2005 UT 36, ¶ 20, 116 P.3d 323), dismissal
of the claim against the oil and gas companies was proper, id.
¶ 72. Again, the court noted that if allegations of bribery are
made, then that might be enough to state a claim, but compliance
with a government directive in the absence of such wrongdoing is
proper. Id.

Extortion is a crime in Utah, but Utah courts have never
recognized a corresponding civil claim. Id. ¶ 73. On that basis, the
court held that because there is no civil cause of action for
extortion, there is no legal remedy. Id. And because there is no
legal remedy, the provider could not show that he was entitled to
relief. Id.

For the blacklisting claims, the provider relied on Utah
constitutional provisions. The first provides that “[e]ach person in
Utah is free to obtain and enjoy employment whenever possible,

and a person . . . may not maliciously interfere with any person
from obtaining employment or enjoying employment already
obtained . . . .” Id. ¶ 74 (alteration in original) (quoting Utah
Const. art. XII, § 19). The second states that “[t]he exchange of
black lists by . . . corporations, associations or persons is prohib-
ited.” Id. (alteration in original) (quoting Utah Const. art. XVI,
§ 4). The provider’s ability to recover on the basis of these
constitutional provisions turned on whether they were self-
executing (i.e., capable of being judicially enforced without
implementing legislation). Id. ¶¶ 75–76. As the court noted,
“[a]rticle XVI, section 7 states that ‘[t]he Legislature . . . shall
provide for the enforcement of the provisions of the article,’
including section 4 of article XVI.” Id. ¶ 77 (second alteration in
original). The court also noted, however, that “[w]hether the
legislature has actually passed legislation to protect a person’s
rights under article XVI, section 4, and what the remedy should
be if it has failed to do so, is not before this court.” Id. The court
concluded by holding that “article XVI, section 7 [sic., section 4]
is not self-executing” and that, as a result, the provider could not
bring a private claim under that provision. Id. The court declined
to decide whether article XII, section 19 is self-executing and,
thus, enforceable through a private cause of action, because the
provider failed to plead the required malice on the part of the oil
and gas companies. Id. ¶ 79. The court found that receiving and
complying with a “government directive from the Ute Tribe” was
“not enough to show hostility, ill will, or an intent to commit a
wrongful act,” id. ¶ 79, and upheld the district court’s dismissal of
the oil and gas companies from the case, id. ¶ 80.

Editor’s Note: The reporter’s law firm was counsel to the oil
and gas companies in this case.

W E S T  V I R G I N I A —  M I N I N G  /
O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

WEST VIRGINIA SUPREME COURT OF APPEALS REAFFIRMS

THAT RESERVATION OF INTERESTS IN “OIL PRODUCED AND

SAVED” AND “CONSIDERATION FOR GAS FOR EACH GAS

WELL DRILLED AND PRODUCING” CREATES

NONPARTICIPATING ROYALTY INTEREST, AND NOT

MINERAL INTEREST

Title examiners in West Virginia have long been vexed by the
state’s confusing precedents regarding the distinction between
mineral interests and royalty interests in oil and gas. Some cases
from the early twentieth century seem to suggest that terms like
“royalty” were actually synonymous with “minerals” and did not
create an interest in the production alone, but by the 1960s, in
Davis v. Hardman, 133 S.E.2d 77 (W. Va. 1963), the West
Virginia Supreme Court of Appeals clearly adopted the position
that there was a clear distinction between interests in the oil and
gas in place and nonparticipating royalty interests. Since that time,
the court has not had many opportunities to return to this question.
In Kidder v. Montani Energy, LLC, No. 16-1109, 2017 WL
5509927 (W. Va. Nov. 11, 2017) (unpublished), the court
reaffirmed the mineral/royalty distinction explained in Davis and
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affirmed a trial court decision that reservations in four deeds from
1910, in fact, reserved nonparticipating royalty interests and did
not reserve interests in the oil and gas in place.

In 1910, A.J. and Letha Rice conveyed four separate parcels
in Tyler and Wetzel Counties by four separate deeds, each of
which contained the following reservation:

The parties of the first part reserve and except from the
operation of this deed and do not convey the usual
royalty of one eighth of all the oil produced and saved
from said land and also the consideration for gas for
each gas well drilled on said land and producing gas and
used and marketed off premises for the use and benefit
of all the grantors’ children, to wit: Finley Rice, Andrew
Rice, Okey L. Rice, Mrs. Linda Rabel, Mrs. Belle
Stamm, and Mrs. Mary F. Kidder, equally, to share and
share alike each with the other therein.

Id. at *1.

The successors-in-interest to the grantees granted oil and gas
leases, upon which oil and gas wells were drilled. The successors-
in-interest to the grantors had granted no oil and gas leases and
filed suit against the oil and gas lessees. On appeal from a trial
court decision that the 1910 deeds reserved nonparticipating
royalty interests, those claiming through the grantors’ chain of
title insisted that the deeds must have reserved a mineral interest
because at the time the deed was written West Virginia law, as
reflected in the court’s decisions in cases such as Toothman v.
Courtney, 58 S.E. 915 (W. Va. 1907), and Paxton v. Benedum-
Trees Oil Co., 94 S.E. 472 (W. Va. 1917), would have interpreted
the reservation of the “usual royalty” as a reservation of the oil
and gas in place, and not as a reservation of a nonparticipating
royalty interest; according to the appellants, this understanding
did not change until Davis was decided in 1963. Kidder, 2017 WL
5509927, at *3. The Kidder court rejected this interpretation of its
prior decisions because, in Davis, the court explained that the
result in Paxton occurred because of the application of the rules
of construction, and not because West Virginia law recognized no
distinction between mineral interests and royalty interests. Id.
Furthermore, the court rejected the notion that the age of the
deeds should be taken into consideration because the deeds
construed in Davis were even older than the 1910 deeds at issue
in Kidder, and the Davis court determined that these older deeds
had created nonparticipating royalty interests. Id. In reaching its
conclusion in Kidder, the court also emphasized that the reserva-
tion contemplated the land being “drilled” and the minerals being
“produced” or “marketed.” Id. at *4. The court reasoned that, in
light of such terminology in the reservations, reading the 1910
deeds to reserve mineral interests, and not nonparticipating
royalty interests, would render such terms meaningless. Id. at *3.

WEST VIRGINIA SUPREME COURT OF APPEALS FINDS

RESERVATION LANGUAGE AMBIGUOUS AND HOLDS THAT

GRANTORS RESERVED NO INTEREST IN THE OIL AND GAS

In Gastar Exploration Inc. v. Rine, 806 S.E.2d 448 (W. Va.
2017), the West Virginia Supreme Court of Appeals held that a
deed in which the grantors conveyed a tract of land and reserved
an undivided one-half interest in the oil and gas was ambiguous
as to whether the grantors had reserved such interest to themselves
where predecessors-in-title to the grantors had previously reserved

an undivided one-half interest in the oil and gas. The court
resolved the ambiguity in favor of the grantee and held that the
grantors had retained no interest in the oil and gas.

In 1957, Clifford and Beulah Franklin conveyed to Okey and
Frances Yoho 102 acres in Marshall County, West Virginia,
excepting and reserving therefrom “an undivided one-half (1/2)
interest in the oil and gas.” Id. at 452. For the next 20 years, the
102 acres and the interest in the oil and gas were assessed in the
name of the Yohos and they paid the property taxes on these
interests. Id. Then, in 1977, the Yohos conveyed to Rona Lee
McCardle “the same property conveyed to [the Yohos by the
Franklins],” but the deed also included a reservation clause
identical to the one contained in the 1957 deed from the Franklins
to the Yohos. Id. Following the 1977 deed, the Yohos were no
longer assessed for any interest in the land, which was now
assessed in the name of McCardle, who also paid the property
taxes for the surface and one-half of the oil and gas. Id. at 452–53.
McCardle granted an oil and gas lease and a producing well was
drilled by her lessee. The heirs of the Yohos filed suit against
McCardle and her lessee, alleging that the Yohos had reserved the
oil and gas in the 1977 deed and that McCardle had no right to
grant an oil and gas lease. Id. at 453. According to the Yoho heirs,
the deed was clear from the “excepted and reserved from this
conveyance” language, while McCardle and her lessee argued that
that reservation language merely recited the prior reservation
thereby limiting the general warranty granted in the 1977 deed. Id.
at 456–57. The trial court held that the 1977 deed clearly and
unambiguously reserved the oil and gas to the Yohos and con-
veyed no interest in the oil and gas to McCardle.

On appeal, the court rejected the trial court’s conclusion that
the 1977 deed was clear and unambiguous. Instead, the court
determined that it was ambiguous and reviewed the extrinsic
evidence in order to resolve the ambiguity. In particular, the court
focused on the county’s tax records that showed that McCardle
had paid the real property taxes on the one-half interest in the oil
and gas since the 1977 conveyance. In light of this evidence, and
the court’s reliance on the rule of construction that ambiguities in
a deed must be resolved by adopting the “interpretation that is
most favorable to the grantee,” id. at 457, the court reversed the
trial court’s decision and held that McCardle acquired title to the
one-half interest in the oil and gas by means of the 1977 deed. Id.
at 457–58.

WEST VIRGINIA SUPREME COURT OF APPEALS FINDS

ARBITRATION CLAUSE WAS UNAMBIGUOUS AND SHOULD

HAVE BEEN ENFORCED BY THE TRIAL COURT

In SWN Production Co. v. Long, 807 S.E.2d 249 (W. Va.
2017), the West Virginia Supreme Court of Appeals continued its
recent trend of enforcing arbitration clauses in oil and gas leases
when it reversed a trial court decision to deny a motion to compel
arbitration.

Richard and Mary Long filed a lawsuit against SWN Produc-
tion Company, LLC (SWN), alleging that SWN’s predecessor-in-
interest failed to pay the full amount of the up-front bonus
payment. Id. at 251. SWN filed a motion to compel arbitration
based on the following arbitration clause contained in the lease:

ARBITRATION. In the event of a disagreement be-
tween Lessor and Lessee concerning this Lease, perfor-
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mance thereunder, or damages caused by Lessee’s
operations, the resolution of all such disputes shall be
determined by arbitration in accordance with the rules of
the American Arbitration Association. All fees and costs
associated with the arbitration shall be borne equally by
Lessor and Lessee.

Id.

The trial court found the clause to be ambiguous because of
the lease’s severability clause referring to “courts of competent
jurisdiction” and “civil actions.” Based upon that finding, the trial
court decided to construe the provision against the lessee as the
drafter of the lease and denied the motion. Id. at 251–52. SWN
appealed.

Reversing the trial court’s decision, the West Virginia
Supreme Court of Appeals, applying the doctrine of severability,
examined the arbitration clause separately from the lease as a
whole and determined that the arbitration clause, standing alone,
was not ambiguous and should have been enforced by the trial
court. Id. at 254–55.

Editor’s Note: The reporter’s firm represented SWN
Production Company, LLC in this case.

WEST VIRGINIA SUPREME COURT OF APPEALS REFUSES TO

RECOGNIZE EXCEPTION TO RES JUDICATA FOR INTERVENING

CHANGE OF LAW

In Cabot Oil & Gas Corp. v. Beaver Coal Co., No. 16-0904,
2017 WL 5192490 (W. Va. Nov. 9, 2017) (unpublished), the
West Virginia Supreme Court of Appeals held that a prior
arbitration award regarding royalty payments would remain in
place because the court’s decision in Estate of Tawney v. Colum-
bia Natural Resources, LLC, 633 S.E.2d 22 (W. Va. 2006), did
not create a change in intervening law exception to the doctrine of
res judicata.

In 1929, Beaver Coal Company, Ltd. (Beaver) leased to
Cabot Oil & Gas Corp. (Cabot) the oil and gas rights on some
12,000 acres in Raleigh County, West Virginia. Beaver, 2017 WL
5192490, at *1. This lease contained an arbitration clause. In
1977, the parties entered into a separate agreement to allow Cabot
to operate a pipeline across a portion of Beaver’s property. Id.
The 1977 agreement also contained an arbitration clause, but it
only applied to the stumpage price of trees. Id. at *2. Around
2001, a dispute arose between the parties regarding post-produc-
tion cost deductions from Beaver’s royalty payments. Id. An
arbitration panel, acting under the 1929 lease’s arbitration clause,
settled this dispute in 2004 and, relying upon the court’s decision
in Wellman v. Energy Resources, Inc., 557 S.E.2d 254 (W. Va.
2001), awarded Beaver additional compensation. Beaver, 2017
WL 5192490, at *2.

In 2008, Beaver filed suit against Cabot, asserting various
claims, including a claim relating to royalty payment calculations.
Id. at *3. Although Cabot moved to dismiss the claims, on the
grounds of res judicata arising out of the 2004 arbitration award,
the trial court denied the motion to dismiss and ordered that the
dispute be resubmitted to arbitration, claiming that the Tawney
decision changed West Virginia law in such a way that an
exception should be made to the doctrine of res judicata in order
to make allowance for an intervening change in law. On appeal,

the West Virginia Supreme Court of Appeals reversed the trial
court’s decision because the court “has not recognized an
intervening law exception to res judicata.” Id. at *8.

FEDERAL COURT DISMISSES LESSOR’S SUIT TO TERMINATE

OIL AND GAS LEASE BECAUSE HIS COTENANTS HAD NOT

CONSENTED TO THE ACTION

In Bezilla v. Tug Hill Operating, LLC, No. 5:17-cv-00123,
2017 WL 5297941 (N.D. W. Va. Nov. 13, 2017), the U.S.
District Court for the Northern District of West Virginia dis-
missed a mineral owner’s action to terminate an oil and gas lease
because the mineral owner failed to join the remaining cotenants
in the oil and gas estate as parties to the action.

Daniel Bezilla filed suit against Tug Hill Operating, LLC
(Tug Hill) to terminate an oil and gas lease covering 182 acres in
Wetzel County, West Virginia. In his complaint for breach of the
lease and trespass, Bezilla alleged that he, along with three other
cotenants, owned the oil and gas and had leased it to Tug Hill’s
predecessor-in-interest. Bezilla was the only oil and gas owner
who was a party to the action. Id. at *1–2.

The court granted Tug Hill’s motion to dismiss, without
prejudice, because the remaining cotenants did not consent to the
litigation and a cotenant cannot unilaterally terminate a lease
without consent from the other cotenants. Id. at *3. In reaching its
decision, the court cited Fredeking v. Grimmett, 86 S.E.2d 554
(W. Va. 1955), where the West Virginia Supreme Court of
Appeals held that “there can be no forfeiture of the lease by less
than all the tenants in common who own undivided interests in the
property.” Bezilla, 2017 WL 5297941, at *2 (quoting Fredeking,
86 S.E.2d at 564).

WEST VIRGINIA SUPREME COURT OF APPEALS HOLDS THAT

TITLE ACQUIRED THROUGH TAX SALE RELATES BACK TO

JULY FIRST OF THE YEAR IN WHICH UNPAID TAXES WERE

ASSESSED

In Ancient Energy, Ltd. v. Ferguson, 806 S.E.2d 154 (W. Va.
2017), the West Virginia Supreme Court of Appeals held that the
purchaser of a delinquent tax lien is responsible for the payment
of all applicable real property taxes that become payable after July
1 of the year in which the taxes secured by the delinquent tax lien
were first assessed.

In 2006, the Barbour County sheriff conducted his annual
public auction of delinquent tax liens, including a tax lien that
secured the payment of real property taxes against certain mineral
interests that were assessed as “959.69 coal unmineable.” Id. at
155. No one bid on this delinquent tax lien and the lien was
certified to the West Virginia state auditor, who sold the tax lien
to Ancient Energy, Ltd. (Ancient Energy) on September 19, 2011,
for $100. The tax lien covered the delinquent tax assessments for
2005 through 2010. At Ancient Energy’s request, the auditor
conveyed the interest by deed to David A. Dickey and David E.
Bowyer; the deed was recorded in March 2012. Id. at 156. In June
2012, the Barbour County assessor entered this interest for real
property taxation on the land books for 2013 taxes. No assess-
ments were made for the 2011 or 2012 real property taxes. When
Dickey and Bowyer submitted payment to the Barbour County
sheriff for the 2013 real property taxes, their payments were
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returned because they had not paid the 2011 or 2012 real property
taxes, which by then were delinquent. Id.

Dickey and Bowyer filed suit against the Barbour County
sheriff and the Barbour County assessor, contesting their liability
for the 2011 and 2012 real property taxes and claiming that no
taxes were due for that time period. Id. at 157. The trial court
ruled in favor of the sheriff and the assessor and Dickey and
Bowyer appealed. Since Dickey and Bowyer had purchased the
tax lien securing the real property taxes for 2005 through 2010
and had paid the 2013 real property taxes, they argued to the court
that no real property taxes were due for 2011 and 2012. The court
affirmed the trial court’s decision and held that Dickey and
Bowyer were liable for the 2011 and 2012 taxes because, under
W. Va. Code § 11A-3-62(a), “[i]f the property was sold for
nonpayment of taxes, the title so acquired shall relate back to the
first day of July of the year in which the taxes, for nonpayment of
which the real estate was sold, were assessed.” Ancient Energy,
806 S.E.2d at 159. Based upon this statute, the court held that
Dickey and Bowyer’s title related back to July 1, 2004. As a
result, they were responsible for the payment of all real property
taxes that were payable after that date, including the real property
taxes assessed for the years 2011 and 2012. Id. at 160.

W Y O M I N G  —  M I N I N G  /
O I L  &  G A S

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

WYOMING SUPREME COURT REFUSES TO RESOLVE DISPUTE

OVER CONFLICTING FEDERAL OIL AND GAS AND COAL

LEASES

In Berenergy Corp. v. BTU Western Resources, Inc., 2018
WY 2, 408 P.3d 396, the Wyoming Supreme Court left unre-
solved a dispute between Berenergy Corporation (Berenergy), a
Denver-based oil company, and Peabody Energy Corporation
(Peabody), the largest coal producer in Wyoming, over which has
superior rights to produce oil and gas or mine for coal on the same
lands in Wyoming’s Powder River Basin. Berenergy produces oil
from several wells under federal oil and gas leases, the surface of
which is covered by and overlaps lands that, pursuant to federal
coal leases, affiliates of Peabody are planning to strip mine. Id.
¶ 1. The Wyoming Supreme Court decided that it could not
resolve the dispute without participation of the Secretary of the
Interior or its Bureau of Land Management (BLM) designees,
which, as the authorities over federal mineral leases, were deemed
indispensable parties. Id. ¶ 42. As a result, the court remanded the
case to the District Court of Campbell County for the parties to
brief, and the district court to consider, whether exceptions to the
sovereign immunity rule could allow the Secretary or BLM to be
joined as a party. Id. ¶¶ 40, 42. Although the Wyoming Supreme
Court urged BLM not to “sit this one out,” id. ¶ 41, it explained
that if BLM could not be made a party or did not choose to
participate, the district court would need to dismiss the case, id.
¶ 43. The court decided it could not issue a truly binding opinion
concerning federal mineral policy without the federal government
actually being involved. Id. ¶ 38.

Berenergy appealed the aspects of [two] orders [from the
district court] that essentially required it, at the appropri-
ate times, to cease production and cap its wells below the
projected coal seam, so that Peabody could “mine
through” the affected areas. Peabody cross-appealed the
aspects [of the orders] that required it to place over
$13,000,000 in escrow to cover Berenergy’s additional
costs, if it was in the future granted permission by the
Wyoming Oil and Gas Conservation Commission to
directionally drill an offsite well for enhanced water-
flood production of the oil to which it was entitled.

Id. ¶ 2. Interpreting the federal mineral leases at issue, in light of
the Mineral Leasing Act of 1920 (MLA) and regulations issued
thereunder, the district court had found that either party could
block production of the other resource so long as the restriction
was reasonable. Id. ¶ 9. After considering that concurrent
production of both resources was economically infeasible and that
the value of the coal to be mined vastly exceeded the value of the
oil to be produced, the district court concluded that Berenergy’s
wells should be shut down, with Peabody compensating
Berenergy $878,021 for doing so, in addition to the amount to be
put in escrow for potential increases in costs. Id. ¶ 12.

After examining the language of Berenergy’s and Peabody’s
leases, as well as pertinent federal authority, the Wyoming
Supreme Court stated that “these provisions appear to place
decision-making authority over the operational rights conveyed by
leases to conflicting mineral rights squarely and solely in the
hands of the Secretary of the Interior and his designees.” Id. ¶ 34.
Under the MLA, the most pertinent regulation concerning
conflicting mineral rights provides that the “granting of a permit
or lease for the prospecting, development or production of
deposits of any one mineral shall not preclude the issuance of
other permits or leases for the same lands for deposits of other
minerals with suitable stipulations for simultaneous
operation . . . .” Id. ¶ 31 (emphasis omitted) (quoting 43 C.F.R.
§ 3000.7). An opinion letter dated August 3, 1992, from the U.S.
Department of the Interior’s Office of the Solicitor to the BLM
state director in Wyoming noted the regulation adopted a “first in
time, first in right” doctrine, giving the earlier mineral lessee
superior rights to a later lessee, but indicating that a later lease
could be issued with “suitable stipulations” to avoid unreasonable
interference with recovery of the first-leased minerals. Id. ¶ 32.
The letter finally indicated that if no suitable stipulations could be
crafted, BLM should not issue the later lease. Id.

The Wyoming Supreme Court, rather than resolving issues
related to the monetary aspects of the district court’s challenged
orders, framed the several issues as a single issue: “Does this case
present a justiciable issue when this Court cannot render a
decision binding on a federal agency, and can only offer an
advisory opinion which may or may not ultimately bind the
parties?” Id. ¶ 4. The court held it “will not offer advisory
opinions, which appears to be what is sought in light of the
Secretary’s authority to disregard it and make a different deci-
sion.” Id. ¶ 36. Finding that the “[b]alancing of competing rights
to mineral production in the public’s interest is in part an intensely
policy-driven matter committed to the Secretary” and that
“[f]ederal resource policy is not our province,” id. ¶ 35, the court
held that “Congress intended that the issues raised by Berenergy
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be decided by the Secretary of the Interior or its BLM designees,
not the courts in Wyoming,” id. ¶ 42.

While the issues raised by Berenergy remain unresolved in
the courts, a BLM spokeswoman indicated that “BLM Wyoming
is currently reviewing the recently issued decision to determine
our next steps.” Heather Richards, “Wyoming Supreme Court
Weighs Competing Rights of Oil and Gas and Coal Leases,”
Casper Star Trib. (Jan. 7, 2018). BLM’s review may lead to an
administrative solution. Meanwhile, and just days after the
Berenergy decision, BLM decided to award Cheyenne-based
Hoover & Stacy, Inc. federal leases to produce oil and gas within
the footprint of Cloud Peak Energy’s Spring Creek coal mine on
the Wyoming-Montana border. See Tom Lutey, “In Unique
Arrangement, a Wyoming Company May Drill for Oil and Gas
Within the Boundaries of a Montana Coal Mine,” Casper Star
Trib. (Jan. 9, 2018). Cloud Peak Energy protested the lease sale,
citing surface development conflicts. Id. In response to the
protests, BLM noted that while the federal government rarely
attempts to develop oil, gas, and coal on the same land, horizontal
drilling makes such development possible. Id. Because oil and gas
will likely be developed a mile or more below the surface, and the
surface coal mine only digs down a few hundred feet, BLM
indicated the two projects should not interact. Id.

C A N A D A  —  M I N I N G

C H R I S T I N E  K O W B E L

C H R I S  B A L D W I N

K H A L E D  A B D E L - B A R R

—  R E P O R T E R S  —

FEDERAL GOVERNMENT OVERHAULS CANADIAN

ENVIRONMENTAL LEGISLATION

In early February 2018, the federal government tabled Bill
C-68 and Bill C-69, which together would overhaul the current
regulatory regime governing major resource projects in Canada.
This package is the result of the formal review of key environmen-
tal assessment and regulatory processes the federal government
launched in 2016. The bills propose the enactment of the Impact
Assessment Act (IAA) (which is to replace the Canadian Environ-
mental Assessment Act, 2012 (CEAA, 2012), S.C. 2012, c. 19, s.
52), the restructuring of the National Energy Board (NEB) (which
will be replaced by the Canadian Energy Regulator (CER)), the
enactment of the Canadian Energy Regulator Act (CERA) (which
is to replace the National Energy Board Act, R.S.C. 1985, c. N-7),
and several changes to the Fisheries Act, R.S.C. 1985, c. F-14,
and the Navigation Protection Act, R.S.C. 1985, c. N-22 (to be
renamed the Canadian Navigable Waters Act).

A New Impact Assessment Process

The IAA would establish a new impact assessment (IA)
process for project proponents to consider, which includes
significant changes to the previous environmental assessment
process under CEAA, 2012. The changes to the regime include the
creation of the new Impact Assessment Agency of Canada which
will conduct the reviews, enhanced consultation requirements, an
early engagement process which occurs before the formal review

process commences, and new timelines for review and decision
making.

The IAA would also expand the factors that the federal
government must consider when assessing projects, in particular,
whether a project’s effects are in the “public interest.” The “public
interest” test, as provided in the IAA, includes the extent to which
the designated project contributes to sustainability and whether it
contributes to Canada’s ability to meet its climate change commit-
ments. The IAA also expressly requires the responsible Minister
to consider adverse effects on Indigenous peoples and traditional
knowledge when making decisions. Conversely, the IA process
has retained two concepts: substitution and designated projects.
The projects subject to an IA will continue to be identified
pursuant to a designated project list. A revised designated project
regulation is expected in 2019.

The proposed IAA appears to speed up the permitting process
and procedures; however, the specific legislated timelines do not
include the early engagement process, can be paused by the
Minister for prescribed reasons, and can be extended indefinitely
by the Cabinet of Canada at the Minister’s request. The federal
government is currently consulting on regulations regarding
circumstances in which the Minister can stop the clock for the
legislated timelines during the assessment process.

Modernization of the National Energy Board

Similar to the (old) NEB, the (new) CER will oversee federal,
interprovincial, and international energy projects. Unlike the
NEB, the CER will not have the responsibility or authority to
review and approve new major projects. Rather, review powers
will be given to a review panel under the IAA, with one of the
panel members being from the CER. In addition, CERA removes
the standing test for participation in hearings, which will allow for
the participation of any organization or individual. This may
extend the timing of hearings.

Changes to the Fisheries Act

The proposed amendments to the Fisheries Act include the
reintroduction of pre-2012 amendments to the threshold for
requiring federal authorization of instream works, being the
“harmful alteration, disruption or destruction of fish habitat” and
a catch-all clause of any activities that may cause the death of fish.
The bill also provides for certain classes of works, undertakings,
or activities to proceed without federal authorization, as long as
they comply with established codes of practice. The breadth of
this exception will be legislated in new regulations and may
include the ability to build roads over waterways, or other small
common activities project proponents may need to undertake.

Changes to the Navigable Waterways Regime

The proposed amendments to the Navigation Protection Act
would enable the Minister of Transport to more fully address
obstructions and potential obstructions on all navigable water in
Canada, require the Minister to consider any adverse effects on
the rights of Indigenous people, and require approvals for major
works in any navigable water.
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C A N A D A  —  O I L  &  G A S

T H O M A S  W .  M C I N E R N E Y

B R A D L E Y  M .  E I D S N E S S

—  R E P O R T E R S  —

ALBERTA INTRODUCES CARBON COMPETITIVENESS

INCENTIVE REGULATION

On December 18, 2017, the Alberta government released the
Carbon Competitiveness Incentive Regulation (CCIR), Alta. Reg.
255/2017, which came into force January 1, 2018. The CCIR
replaces the Specified Gas Emitters Regulation (SGER), Alta.
Reg. 139/2007, for compliance years 2018 onwards.

Like the SGER, the CCIR remains an emission intensity-
based regime, requiring large emitters and other facilities that
have opted in to reduce their emissions intensity below a
prescribed level or otherwise apply credits against such required
emissions intensity. However, the CCIR differs from the SGER in
two material respects: (1) how a facility’s total regulated
emissions are calculated; and (2) how the required emission
intensity reduction is measured.

Who Does the CCIR Apply To?

The CCIR applies to any facility in Alberta that has emitted
100,000 tonnes of carbon dioxide equivalent (CO2e) in 2003 or
any subsequent year. Additionally, certain facilities can opt in to
the CCIR, effectively exchanging the reporting and compliance
obligations imposed on them by the Alberta carbon levy (pursuant
to the Climate Leadership Act, S.A. 2016, c. C-16.9, and the
Climate Leadership Regulation (CLR), Alta. Reg. 175/2016) for
those of the CCIR.

A facility may opt in to the CCIR under one of two circum-
stances: (1) if it is in direct competition with another facility that
is subject to the CCIR and thus a “competitively impacted
facility”; or (2) if it emits 50,000 tonnes or more of CO2e in its
second full year of commercial operation and can demonstrate
that it is an “emissions-intensive trade-exposed sector.” Whether
a sector is emissions-intensive trade-exposed depends on the
relationship between such sector’s emissions intensiveness (full
carbon cost of a sector divided by the gross value added for such
sector) and its trade exposure (the ratio of (1) the total value of all
sector products exported and imported from/into Alberta; to
(2) the total value of all products produced by the sector plus the
total value of all products produced by the sector that are im-
ported). Generally, a sector will be considered an emissions-
intensive trade-exposed sector if its emissions intensiveness is
above 3% and its trade exposure is above 20%.

Notwithstanding the foregoing, facilities that are within the
conventional oil and gas sector are currently not eligible to opt in
under the CCIR, as such facilities are exempt from paying
Alberta’s carbon levy on fuel used in a production process before
2023 pursuant to the CLR.

How Does the CCIR Work?

The CCIR requires each regulated facility to calculate and
report its total regulated emissions of specified gases, which are
compared as against the output-based allocation for that facility.
To the extent that a facility’s total regulated emissions are less
than its output-based allocation, it will earn emission performance
credits that may be banked, traded, or used for future compliance
obligations. Conversely, to the extent that a facility’s total
regulated emissions exceed its output-based allocation, the person
responsible for such facility will be required to “true up” by
applying emission performance credits, emission offsets, fund
credits, or a combination of them, such that its net emissions equal
the applicable facility output-based allocation.

Total Regulated Emissions and Output-Based Allocation.
Total regulated emissions are the sum of a facility’s direct
emissions of specified gas (excluding any biomass CO2 emis-
sions), less any CO2 imported by such facility from a different
facility to which the CCIR applies, plus any CO2 that is exported
from such facility, plus any CO2 used by the facility as feedstock
for urea production.

A facility’s output-based allocation is calculated by multiply-
ing the actual quantity of products produced by such facility by
such product’s benchmark (which, depending on the product type,
may be either an “established” or “assigned” benchmark), and
then applying a scope adjustment for such facility’s imports of
electricity, heat, or hydrogen (effectively deducting such imported
quantities from such facility’s output-based allocation).

Product Benchmarks. The CCIR contemplates two types of
product benchmarks: “established” and “assigned.”

Generally, products produced by more than one regulated
facility will have an established benchmark. With the exception of
products like electricity (which has a benchmark based on “good
as best gas”) and industrial heat (which has a benchmark based on
standard boiler efficiency), established benchmarks are deter-
mined based on production-weighted average, best-in-class, or top
quartile production methodologies.

The production-weighted average approach contemplates a
benchmark based on 80% of a production-weighted average of
emissions. However, where such production-weighted average
approach results in a reduction requirement more stringent than
the best performing facility in a sector, the emissions intensity of
such facility will then typically become the basis for the best-in-
class benchmark. For certain other products (e.g., oil sands in situ
and mining bitumen) a top quartile methodology is employed to
arrive at the established benchmark, whereby the emissions
intensity of the facility responsible for the 25th percentile of
production of emissions for such sector becomes the basis for the
established benchmark. Each such established benchmark has a
1% tightening rate that applies in compliance years 2020 and
thereafter such that the established benchmark (excluding the
portion thereof attributable to industrial emissions) gradually
becomes more stringent over time.

Assigned benchmarks differ from established benchmarks in
that they are facility specific rather than product specific due to
the fact that, with a few notable exceptions, they only apply to
products that are produced at a single regulated facility. Assigned
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benchmarks are typically 80% of the production-weighted average
of emissions for such facility.

Notwithstanding the foregoing, there are assigned
benchmarks for products produced by more than a single regu-
lated facility for the following product categories: upgrading,
natural gas processing, natural gas transmission networks, other
fertilizer products, and multi-product chemicals. The Alberta
government has indicated that it intends to move to established
benchmarks for each of the upgrading, natural gas processing, and
multi-product chemicals product categories as soon as possible.
As for natural gas transmission networks and other fertilizer
products, due to difficulty in production metrics and the small
proportion of emissions, respectively, they are intended to
continue to be subject to assigned benchmarks, irrespective of the
fact that multiple regulated facilities produce such products.

Compliance. Compliance options for regulated facilities
under the CCIR are roughly analogous to those previously under
the SGER, as a facility may physically abate its emissions or
otherwise true up its emission reduction requirements under the
CCIR by applying emission offsets, emission performance credits
or fund credits, or a combination of the foregoing. Like the SGER,
there are no limits on applying fund credits purchased from the
Alberta government; however, the CCIR now restricts how
emission performance credits and emission offsets (collectively,
“credits”) can be applied in respect of any such true-up obligation.

Like the SGER, the CCIR caps the amount of credits which
can be used for a facility’s true-up obligation. However, the CCIR
adds further restrictions by placing an expiry date on credits and
restricting credit usage based on the vintage of such credits.
Credits under the CCIR are now broadly categorized into two
groups: (1) old (2016 vintage year or older); and (2) new (2017
vintage year or later). Each compliance year now has specific caps
on the percentage of credits that can form a facility’s true-up
obligation, with a further sub-cap on the percentage of old credits
forming such true-up obligation in each compliance year, as
illustrated by the following chart:

Credit
Limit On

2018 2019 2020 2021 2022

Limit on
Credit
Usage

New and
Old

40% 40% 40% 40%

60%

New 10% 15% 20% 20%

Source: Gov’t of Alberta, “Compliance Flexibility Policy—Fact
Sheet” (Dec. 2017)

Under the CCIR, credits now have an expiry date relative to
their vintage year such that credits from 2014 and earlier expire
in 2020 and credits from 2015 and 2016 expire in 2021. New
credits created in 2017 and onward are subject to an eight-year
expiry such that 2017 credits expire in 2025. In each case, the
credits can be used for the compliance year in which they expire.

Annual Forecasting and Quarterly Reporting/Compliance.
Regulated facilities whose emissions exceed one megatonne of
CO2e will be required to provide a forecast of the anticipated
emissions for the following year by no later than November 30 of
the preceding year save for those facilities that exceeded such
threshold in 2017, which were required to submit such forecast no
later than January 15, 2018. In addition, such facilities will also
be required to submit compliance reports with associated compli-
ance true-ups on a quarterly basis for so long as they remain
above the one megatonne CO2e threshold. For regulated facilities
that do not exceed such threshold, annual submission of compli-
ance reports by March 31 of the year immediately following the
compliance year is all that is required.
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Online Natural Resources Legal Education
https://rmmlf.inreachce.com

The Foundation recently launched its new online learning platform with 58 presentations from our last Annual Institute
and several recent Special Institutes on topics covering oil and gas, mining, energy, environmental, international, public
lands, Native American resources, landmen’s issues, water, and ethics. These on-demand presentations are professional
video recordings of our live programs, and include written materials. They can be accessed online 24/7, making them
the easiest and most convenient method to receive natural resources legal education.

Learn from top-notch faculty at your convenience while fulfilling continuing education requirements with on-demand
videos accessible from any device with an internet connection anywhere in the world. Train on your own time with
premier individual natural resources CLE and CPE hours in an online video format, with synched PowerPoint slides (as
available) included with each presentation. And when you learn with Rocky you can download an original paper by the
presenter that will serve as a continuing reference. Contact info@rmmlf.org for CLE or CPE credit information on any
particular presentation or for group discounts.

Visit our online legal education catalog regularly to see what’s been added!

Special Institute on

Oil and Gas Agreements: Drafting and Negotiating the Modern Oil and Gas Lease
May 2–4, 2018, Grand Hyatt, Denver, Colorado

The most fundamental of all oil and gas agreements, the oil and gas lease protects the lessor’s real property interests,
while ensuring the lessee’s rights to drill and develop the leased lands. This Special Institute will provide two days of
analysis, discussion, and insight into oil and gas lease provisions. In this era of advancing technology and uncertain
market conditions, lessors and lessees alike are focusing more time and attention on negotiating the details of such
leases. The program and online registration are available at www.rmmlf.org, or you can download a complete brochure
here. 

Experienced attendees will benefit from deeper insights into cutting-edge topics, while resource professionals who are
relatively new to the practice will benefit from the experience of our distinguished speakers. Those needing a pre-
institute refresher on the basics can come early for the optional half-day session on the Nuts and Bolts of the Oil and
Gas Lease taught by Professor Jacqueline Weaver, the A.A. White Professor Emeritus at the University of Houston Law
Center. Recent law school graduates, new landmen, and other new natural resources law professionals – become a New
Professionals Member for $100, and register for this Institute at a huge discount. Also, AAPL members can register at
our regular member rate. Comprehensive course materials will be provided to all registrants. We hope you can join us
in Denver for the 15th Institute in our Oil and Gas Agreements series.

What’s New?

mailto:info@rmmlf.org
https://www.rmmlf.org/conferences/oga15-drafting-and-negotiating-the-modern-oil-and-gas-lease/overview
https://www.rmmlf.org/-/media/Files/conference-full-program-schedules/oga15news.pdf
https://www.rmmlf.org/membership
https://www.rmmlf.org/membership
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Upcoming Programs

Federal Offshore Oil & Gas Leasing and Development
April 10–12, 2018 M New Orleans, Louisiana

Midstream Oil & Gas from the Upstream Perspective
April 24–25, 2018 M Houston, Texas

Drafting and Negotiating the Modern Oil and Gas Lease
May 2–4, 2018 M Denver, Colorado

Water is for Fighting: International and Interstate Water Issues in
North America: Video-Linked Workshop & Networking Event for

New Professionals

May 17, 2018 M Multiple Cities

64th Annual Rocky Mountain Mineral Law Institute
July 19–21, 2018 M Victoria, British Columbia

International Oil & Gas Law, Contracts & Negotiations:
Part 1 – From Concept to Discovery

September 24–28, 2018 M Houston, Texas

International Oil & Gas Law, Contracts & Negotiations:
Part 2 – From Discovery to Decommissioning

October 1–5, 2018 M Houston, Texas

Due Diligence in Minina and Oil & Gas Transactions

September 27–28, 2018 M Westminster, Colorado

Oil and Gas Law Short Course

October 8–12, 2018 M Houston, Texas

For additional information, contact the Foundation:
Tel (303) 321-8100 M Fax (303) 321-7657 M Email info@rmmlf.org

Copyright © 2018

Rocky Mountain Mineral Law Foundation

9191 Sheridan Blvd., Ste. 203

Westminster, Colorado  80031

www.rmmlf.org
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ISSN 0897-6694



F E D E R A L  —  M I N I N G

N O R A  R .  P I N C U S

—  R E P O R T E R  —

HOUSE COMMITTEE ON NATURAL RESOURCES PASSES BILL

TO EXPEDITE MINE PERMITTING

On March 7, 2018, on a party-line vote, the House Commit-
tee on Natural Resources approved House Bill 520, which would
allow mining projects that will provide “strategic and critical
minerals” to be considered “infrastructure projects” entitled to
expedited permitting under Executive Order No. 13,807, 82 Fed.
Reg. 40,463 (Aug. 15, 2017). See H.R. 520, 115th Cong. (as
reported by H. Comm. on Natural Res., Apr. 11, 2018). Under the
bill, called the “National Strategic and Critical Minerals Produc-
tion Act,” a 30-month time limit would be placed on permit
review, including compliance with the National Environmental
Policy Act. Additionally, projects on National Forest System
lands would be exempt from regulations prohibiting tree cutting
and road construction in roadless areas. The bill is similar to
legislation that has been passed by the House during the last three
Congresses but has consistently failed to advance in the Senate.

continued on page 2

F E D E R A L  —  O I L  &  G A S

K A T H L E E N  C .  S C H R O D E R

—  R E P O R T E R  —

BLM’S DECISION NOT TO PREPARE A CONFORMITY

DETERMINATION PRIOR TO ONSHORE LEASING UPHELD

In WildEarth Guardians v. BLM, No. 1:16-cv-03141, 2018
WL 1905145 (D. Colo. Apr. 23, 2018), the U.S. District Court for
the District of Colorado upheld the Bureau of Land Manage-
ment’s (BLM) decision to offer lands for lease at two sales
without preparing a conformity determination under the Clean Air
Act (CAA), 42 U.S.C. §§ 7401–7671q. The leases at issue were
located in northeast Colorado in an area designated as
nonattainment with the National Ambient Air Quality Standard
(NAAQS) for ozone.

The CAA requires the development of state implementation
plans (SIP) to provide for “implementation, maintenance, and
enforcement” of NAAQS. WildEarth, 2018 WL 1905145, at
*2 (quoting 42 U.S.C. § 7410(a)(1)). In areas designated as
nonattainment with a NAAQS, the CAA prohibits federal agencies
from approving any activity that does not “conform” to the
governing SIP. Id. (citing 42 U.S.C. § 7506(c)(1)). To assess a

continued on page 3

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N  &  A N D R E A  M .  B R O N S O N

—  R E P O R T E R S  —

BLM PUBLISHES PROPOSED RULE TO RESCIND OR REVISE

CERTAIN REQUIREMENTS OF THE 2016 WASTE

PREVENTION RULE

The Bureau of Land Management (BLM) published a
proposed rule to rescind and revise certain requirements of its
2016 venting and flaring rule. See Waste Prevention, Production
Subject to Royalties, and Resource Conservation; Rescission or
Revision of Certain Requirements, 83 Fed. Reg. 7924 (proposed
Feb. 22, 2018) (to be codified at 43 C.F.R. pts. 3160, 3170).
Certain provisions in the 2016 rule, see 81 Fed. Reg. 83,008
(Nov. 18, 2016) (to be codified at 43 C.F.R. pts. 3100, 3160,
3170), went into effect on January 17, 2017, with the majority of
the provisions being phased in on January 17, 2018, or later. 83
Fed. Reg. at 7924. As previously reported in Vol. XXXV, No. 1

(2018) of this Newsletter, BLM had already suspended or delayed
the implementation of certain requirements of the 2016 rule. See
Waste Prevention, Production Subject to Royalties, and Resource
Conservation; Delay and Suspension of Certain Requirements, 82
Fed. Reg. 58,050 (Dec. 8, 2017) (to be codified at 43 C.F.R. pts.
3160, 3170).

BLM states it is proposing to revise the 2016 rule “in a
manner that reduces unnecessary compliance burdens, is consis-
tent with the BLM’s existing statutory authorities, and re-estab-
lishes the long-standing requirements that the 2016 final rule
replaced,” referring to BLM’s Notice to Lessees and Operators of
Onshore Federal and Indian Oil and Gas Leases entitled “Royalty
or Compensation for Oil and Gas Lost” (NTL-4A). Id. at 7924.

continued on page 5
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DELAWARE FEDERAL DISTRICT COURT REFUSES TO HEAR

PERUVIAN MINING DISPUTE

In Acuña-Atalaya v. Newmont Mining Corp., No. 1:17-cv-
01315, 2018 WL 1747699 (D. Del. Apr. 11, 2018), appeal
docketed sub nom. Maxima Acuña-Atalaya v. Newmont Mining
Corp., No. 18-2042 (3d Cir. May 10, 2018), the U.S. District
Court for the District of Delaware dismissed several claims arising
out of a land dispute between a group of Peruvian farmers and a
Peruvian subsidiary of Newmont Mining Corporation (Newmont).
The plaintiffs’ claims arise out of decades-long litigation occur-
ring in Peruvian courts related to the right to occupy certain lands,
alleged damages to crops and livestock, and allegations of
physical threats against the plaintiffs. The plaintiffs brought suit
in Delaware seeking damages against the American parent
company, alleging that Peruvian courts have failed to adequately
address the plaintiffs’ claims. Newmont strongly contested the
facts alleged in the complaint, and moved to dismiss the action
citing the doctrine of forum non conveniens (FNC). “FNC is a
discretionary tool that empowers a district court ‘to dismiss an
action on the ground that a court abroad is the more appropriate
and convenient forum for adjudicating the controversy.’” Id. at *4
(quoting Sinochem Int’l Co. v. Malaysia Int’l Shipping Corp., 549
U.S. 422, 425 (2007)).

The court applied the following three-pronged test to
determine whether dismissal was appropriate under FNC:
(1) “‘whether an adequate alternate forum’ exists to entertain the
case”; (2) “the appropriate amount of deference to be given the
plaintiff’s choice of forum”; and (3) a weighing of “‘the relevant
public and private interest factors’ . . . to determine whether, on
balance, ‘trial in the chosen forum would result in oppression or
vexation to the defendant out of all proportion to the plaintiff’s
convenience.’” Id. (quoting Eurofins Pharma US Holdings v.
BioAlliance Pharma SA, 623 F.3d 147, 160 (3d Cir. 2010)).
Although the plaintiffs alleged that it was unclear whether a
Peruvian court would elect to exercise jurisdiction over the matter
and alleged that corruption in the Peruvian judiciary rendered
Peru an inadequate forum, the court determined that the plaintiffs
failed to show that Peruvian courts are “clearly unsatisfactory” to
adjudicate the matter. Id. at *10. The court also concluded that
both private interest factors and public interest factors weigh
heavily in favor of adjudicating the matter in Peru. Id. at *12–13.

Accordingly, the court dismissed the case, predicated on
certain conditions, including that a Peruvian court accept jurisdic-
tion over the matter and that any such court adopt and adhere to
specified standards for recognition of foreign judgments. Id. at
*11. The dismissal was without prejudice, allowing the plaintiffs
to refile the matter if the conditions of dismissal are not met. Id.
at *13.

ARIZONA FEDERAL DISTRICT COURT HOLDS THAT EXCESS

PORTION OF OVERSIZED UNPATENTED LODE CLAIMS ARE

INVALID

Sunburst Minerals, LLC v. Emerald Copper Corp., No. 3:15-
cv-08274, 2018 WL 360158 (D. Ariz. Jan. 11, 2018), presented
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a claim contest between two competing claimants, with Sunburst
Minerals, LLC (Sunburst) owning the senior claims. Following
location of the Sunburst claims, Emerald Copper Corp. (Emerald)
located a number of claims either completely or partially on top
of the Sunburst claims. Sunburst brought suit to quiet title as to
the overlapping claims. Emerald defended on several bases,
including arguing that certain of the Emerald claims were void
because they exceed the statutory width of 600 feet. See 30 U.S.C.
§ 23. The court disagreed, holding that the excess portion of an
oversized lode claim is invalid, but that the claim itself is not void.
Sunburst, 2018 WL 360158, at *6. The court drew a distinction
between unpatented placer claims and unpatented lode claims,
holding that under Jones v. Wild Goose Mining & Trading Co.,
177 F. 95, 98 (9th Cir. 1910), unpatented placer claims become
void after an owner is notified of the excess size, given an
opportunity to resize the claim, yet elects to do nothing. Sunburst,
2018 WL 360158, at *6. In contrast, under Lakin v. Roberts, 54
F. 461, 463 (9th Cir. 1893), no notice to or action of the owner is
required for oversized lode claims, but the excess portions of the
claim are automatically invalid. Sunburst, 2018 WL 360158, at
*6. However, because Emerald failed to timely raise the Lakin-
based argument, the court declined to apply it in the present
matter. Id.

Editor’s Note: The author was asked by one of the parties to
evaluate the claims presented in this case prior to adjudication,
but did not undertake representation of such party.

U.S. SUPREME COURT WILL HEAR CHALLENGE TO STATE

BAN ON URANIUM MINING

On February 17, 2017, the U.S. Court of Appeals for the
Fourth Circuit affirmed a district court ruling that the Atomic
Energy Act of 1954, 42 U.S.C. §§ 2011 to 2297g-4, does not
preempt a Virginia law enacted in the 1980s that prohibits state
agencies from accepting permit applications for uranium mining.
Va. Uranium, Inc. v. Warren, 848 F.3d 590 (4th Cir. 2017), aff’g
Va. Uranium, Inc. v. McAuliffe, 147 F. Supp. 3d 462 (W.D. Va.
2015); see Va. Code Ann. § 45.1-283. The plaintiff mining
companies and landowners appealed the ruling by filing a petition
for writ of certiorari in the U.S. Supreme Court. The Court
granted the petition on May 21, 2018, and will hear the case in its
October term. See Va. Uranium, Inc. v. Warren, No. 16-1275
(U.S. filed Apr. 25, 2017).

F E D E R A L  —  O I L  &  G A S
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federal agency action’s conformance with a SIP, the U.S. Envi-
ronmental Protection Agency’s (EPA) rules implementing the
CAA require an agency to prepare a detailed analysis, known as
a conformity determination, “if ‘the total of direct and indirect
emissions of the criteria pollutant or precursor . . . caused by a
Federal action would equal or exceed’” certain specified thresh-

olds. Id. (alterations omitted) (quoting 40 C.F.R. § 93.153(c)(1)).
The EPA defines “indirect emissions” for purposes of conformity
analysis as those that are “reasonably foreseeable.” Id. at *3
(citing 40 C.F.R. § 93.152). Emissions are reasonably foreseeable
if “the location of such emissions is known and the emissions are
quantifiable as described and documented by the Federal
agency . . . .” Id. (quoting 40 C.F.R. § 93.152).

BLM declined to prepare a conformity determination prior to
the lease sales, citing a variety of reasons. Most notable, BLM
reasoned that no “direct” emissions would occur because “leasing
does not authorize any sort of emissions-generating activity” and
that “indirect” emissions were not reasonably foreseeable. Id. at
*4. The plaintiff challenged BLM’s determination that indirect
emissions from leasing were not reasonably foreseeable. Id. at *5.
The question before the court was “whether emissions were
‘quantifiable as described and documented by [BLM] . . . .’” Id.
(alteration in original) (quoting 40 C.F.R. § 93.152).

To guide this determination, BLM relied on the EPA’s
explanation of its conformity regulations in its preamble. Initially,
the court observed that BLM did not project emissions or the
amount of oil and gas to be produced from new wells that may be
drilled on the leased lands. Id. at *11. The court then rejected the
plaintiff’s attempt to quantify emissions as “a worst-case scenario,
which EPA counseled against relying upon.” Id. at *12 (citing 58
Fed. Reg. 63,214, 63,226 (Nov. 30, 1993)). The court also
dismissed a modeling study that predicted air emissions under
multiple development scenarios because the EPA characterized
the multiple scenarios as potentially unreliable. Id. As a result, the
court determined that the plaintiff “has not carried its burden to
show that BLM acted arbitrarily or capriciously in determining
that the information in its possession was insufficient to permit it
to make a reasonable forecast of indirect emissions.” Id.

Notably, this decision should not be construed as holding that
indirect emissions from oil and gas leasing will never be reason-
ably foreseeable and therefore that oil and gas leasing will never
require a conformity determination. In fact, the court suggested
that the plaintiff could have advanced a simple argument that
emissions from leasing may exceed the regulatory threshold for
conformity determinations based on the average rates of emissions
of ozone precursors from oil and gas wells. Id. at *7. Based on the
facts presented, however, the court determined that BLM did not
act arbitrarily or capriciously by determining that emissions of
ozone precursors were not reasonably foreseeable.

IN A REVERSAL, COURT UPHOLDS OIL AND GAS

DEVELOPMENT NEAR CHACO CANYON

In Diné Citizens Against Ruining Our Environment v. Jewell,
No. 1:15-cv-00209, 2018 WL 1940992 (D.N.M. Apr. 23, 2018),
the U.S. District Court for the District of New Mexico upheld the
Bureau of Land Management’s (BLM) decisions to approve
applications for permit to drill (APD) as compliant with the
National Environmental Policy Act of 1969 (NEPA), 42 U.S.C.
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§§ 4321–4347, and the National Historic Preservation Act
(NHPA), 54 U.S.C. §§ 300101–306131.

The decision was unusual in a couple of respects. First, the
decision affirming the APD approvals was unexpected because
nearly a month prior the same court issued an order that partly
granted the plaintiffs’ requested relief with the promise of a full
memorandum decision to follow. See Diné Citizens, 2018 WL
1940992, at *1 n.1. The court, however, amended that order and
reached a different outcome. Id. Second, the decision was
voluminous, totaling 130 pages. Highlights of the decision are
noted below.

As a threshold issue, the court held that nearly all of the
plaintiffs’ challenges to the APDs were not moot, even though
many of the wells authorized by the APDs had been drilled and
were producing. Id. at *83. The court reasoned that the plaintiffs’
alleged harm—the threat of environmental injury—persisted even
after a well had been drilled and was producing. Id. at *37. The
plaintiffs’ challenges were only moot with respect to wells that
were permanently abandoned. Id.

Turning to the merits of the plaintiffs’ claims, the court
upheld BLM’s reliance on environmental assessments (EA) that
were tiered to the environmental impact statement (EIS) accompa-
nying the 2003 resource management plan (RMP) for the
Farmington field office as adequate to justify oil and gas develop-
ment. Id. at *38–39. First, the court agreed with BLM’s determi-
nation that the impacts of hydraulic fracturing, which were not
analyzed in the 2003 RMP and EIS, were not significant. Id. at
*39. Second, the court concluded that the impacts of development
did not exceed those analyzed in the 2003 RMP and EIS. Id. at
*41.

The court also concluded that BLM adequately involved the
public in preparation of these EAs. Although BLM did not offer
the EAs for public comment, the court held that BLM satisfied its
obligation to involve the public by posting a NEPA log on its
website and hosting public meetings at proposed well sites. Id. at
*42–43.

The court also held that BLM complied with the NHPA when
approving APDs. The plaintiffs had alleged that BLM failed to
consider the effects of “air, light, and noise pollution, and vehicle
traffic” on Chaco Culture National Historical Park and associated
sites. Id. at *49. The court, however, determined that BLM
followed the procedures outlined in a protocol between it and the
New Mexico State Historic Preservation Officer (SHPO) outlining
how the NHPA will be implemented. Id.

This protocol required BLM to define an area of potential
effects (APE) for each well, determine whether any historic sites
existed within a given APE, and if so “document[] how effects to
that site could or could not be avoided.” Id. The plaintiffs faulted
BLM for failing to define an “indirect APE,” which is an area that
accounts for effects from air, noise, light pollution, and visual
disturbances. Id. at *50 & n.30. The court disagreed and upheld
the process outlined in the BLM and SHPO protocol, which
generally did not require BLM to define an “indirect” APE
distinct from the “direct” APE. Id. at *50. The court also observed
that nothing in the protocol or the regulations implementing the
NHPA required BLM to define an indirect APE. Id. at *50 n.31.

Even though the court upheld BLM’s decision to approve the
challenged APDs, it nonetheless addressed the appropriate
remedy should it have found a NEPA or NHPA violation. The
court determined that, had it found that BLM violated NEPA by
failing to analyze the impacts of horizontal drilling and hydraulic
fracturing, it must vacate the APDs, even for producing wells. Id.
at *53–54. The court weighed the environmental harms, including
risks to water consumption and surface resources, against the
economic harm to operators and concluded that “the lost profits
concern is not so great to overwhelm the environmental
concern . . . .” Id. at *54. Curiously, however, the court deter-
mined that, had an NHPA violation occurred, the appropriate
remedy would be remand without vacatur because the environ-
mental harms associated with the NHPA violation—including air,
light, and noise pollution—“are far less severe” than the harms
from NEPA violations. Id. at *55.

The lengthy court opinion, coupled with the breadth of issues
it addresses, provides a comprehensive summary of a variety of
NEPA and NHPA issues implicated by oil and gas development.

COURT HOLDS THAT CLIMATE CHANGE ANALYSES

SUPPORTING BUFFALO AND MILES CITY RMPS ARE

DEFICIENT

In Western Organization of Resource Councils v. BLM, No.
4:16-cv-00021, 2018 WL 1475470 (D. Mont. Mar. 26, 2018), the
U.S. District Court for the District of Montana held that the
climate change analyses in the environmental impact statements
(EIS) accompanying the Bureau of Land Management’s (BLM)
Buffalo and Miles City resource management plans (RMP) are
inadequate to justify oil and gas leasing and development.

The Buffalo RMP covers the southern portion of the Powder
River Basin of Wyoming, and the Miles City RMP covers the
northern portion of the same basin in Montana. BLM approved
the Buffalo and Miles City RMPs in 2015 when it completed its
RMP amendments to conserve the greater sage-grouse. BLM’s
approval of the Buffalo RMP allowed new oil and gas leasing in
a portion of the Powder River Basin that had been effectively
closed to leasing since the early 2000s following a successful
challenge to the adequacy of the EIS accompanying the prior
RMP. See Pennaco Energy, Inc. v. U.S. Dep’t of the Interior, 377
F.3d 1147 (10th Cir. 2004).

The plaintiffs’ claims largely targeted coal leasing decisions
in the RMPs, but also challenged the adequacy of the EISs to
support oil and gas leasing. The plaintiffs primarily argued the
climate change analyses in the RMPs were inadequate to support
coal and oil and gas leasing. With respect to oil and gas leasing,
the court held the EISs were deficient in several respects.

First, the court agreed with the plaintiffs that the EISs should
have analyzed the environmental consequences of the downstream
combustion of coal, oil, and gas produced from the Buffalo and
Miles City planning areas. Id. at *13. The court reasoned that such
analysis was feasible because the RMPs projected the quantity of
fossil fuels that could be extracted from the planning areas. Id.
Second, the court held that the climate change analyses in the
EISs were inadequate because BLM failed to adequately explain
its decision to analyze the global warming potential of methane
emissions over a 100-year horizon rather than a 20-year period,
consistent with the planning period for RMPs. Id. at *15. Finally,
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the court noted that BLM’s failure to acknowledge changing
climate change science in the EIS for the Buffalo RMP was “an
additional arbitrary decision.” Id. at *16.

The impact of the decision is not yet known because the court
has ordered additional briefing on the question of the appropriate
remedy. See id. at *19. In the meantime, the court directed that
any new or pending coal, oil, or gas leases in the Buffalo and
Miles City planning areas “must undergo comprehensive environ-
mental analyses” consistent with the decision. Id.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

Specifically, the proposed revision rule would rescind or
substantially modify the following requirements of the 2016 rule,
in some instances returning to requirements similar to those in
NTL-4A:

! Waste minimization plans (43 C.F.R. § 3162.3-1(j)).
The 2016 rule requires operators to submit a waste
minimization plan with all applications for permits to
drill an oil well, although the terms of the plan are not
enforceable against the operator. The proposed revision
rule would rescind section 3162.3-1(j) because BLM
believes the cost of administration of these requirements
outweighs the benefits, and “there will be sufficient
information-based safeguards against undue waste even
in the absence of the waste minimization plan require-
ment . . . .” Id. at 7929.

! Gas capture requirements (43 C.F.R. §§ 3179.7, .8). The
2016 rule requires operators to capture a certain percent-
age of the gas they produce, after allowing for a certain
volume of flaring per well, with the capture requirements
becoming more stringent from January 2019 through
January 2027. The proposed revision rule would rescind
the 2016 rule’s capture percentage requirements and
would instead address routine flaring of associated gas
by deferring to state or tribal regulation, or where no
state or tribal regulation exists, by codifying the NTL-4A
standard for royalty free flaring. Id. at 7930. BLM also
proposes to rescind section 3179.8, which allows certain
operators to request a lower capture percentage require-
ment than would otherwise be imposed under section
3179.7. If section 3179.7 is rescinded, section 3179.8
would no longer be necessary. Id.

! Well drilling requirements (43 C.F.R. § 3179.101). The
2016 rule states that gas may not be vented except under
specified circumstances, and that “gas lost as a result of
a loss of well control will be classified as avoidably lost
if the BLM determines that the loss of well control was
due to operator negligence.” Id. The proposed revision
rule would rescind section 3179.101 because it is
duplicative of proposed section 3179.6(b), which would
require an operator to flare gas lost during drilling rather
than vent it, unless technically infeasible, and proposed
section 3179.4(b), which requires an absence of operator

negligence in order for lost gas to be considered “un-
avoidably lost.” Id. at 7930–31.

! Well completion and related operations requirements (43
C.F.R. § 3179.102). The 2016 rule provides that gas that
reaches the surface be disposed of in one of four ways
except under narrow circumstances, and that an operator
will be in compliance with these gas capture and disposi-
tion requirements if it is in compliance with require-
ments established under the U.S. Environmental Protec-
tion Agency’s (EPA) regulations in 40 C.F.R. pt. 60,
subpts. OOOO or OOOOa. The proposed revision rule
would rescind section 3179.102 in its entirety because it
is duplicative of the requirements in EPA’s regulations
in subpart OOOOa. Id. at 7931.

! Equipment requirements for pneumatic controllers (43
C.F.R. § 3179.201). The 2016 rule requires the replace-
ment of “high-bleed” pneumatic controllers (continuous
bleed rate greater than 6 standard cubic feet per hour
(scf/hour)) with “low-bleed” pneumatic controllers
(bleed rate of no more than 6 scf/hour). The proposed
revision rule would rescind this requirement in its
entirety as unnecessary because 89% of continuous bleed
pneumatic controllers currently in use are already low-
bleed, the oil and gas exploration and production indus-
try is pursuing reductions in methane emissions on a
voluntary basis, and analogous EPA regulations in
subparts OOOO and OOOOa adequately address the loss
of gas from pneumatic controllers on federal and Indian
leases. Id.

! Requirements for pneumatic diaphragm pumps (43
C.F.R. § 3179.202). The 2016 rule requires operators, in
certain circumstances, to replace pneumatic pumps with
zero-emissions pumps or route the pump exhaust to
processing equipment for capture and sale. The proposed
revision rule rescinds section 3179.202 in its entirety
because BLM believes its costs outweigh the value of its
conservation efforts, and because analogous EPA
regulations in subpart OOOOa will adequately address
the loss of gas from pneumatic pumps. Id. at 7931–32.

! Storage vessel equipment requirements (43 C.F.R.
§ 3179.203). The proposed revision rule would rescind
section 3179.203 because BLM believes the cost of
compliance outweighs the cost savings from product
recovery, and because analogous EPA regulations in
subpart OOOOa will adequately address the loss of gas
from storage vessels. BLM notes, however, that it retains
the authority to impose royalties on vapor losses from
storage vessels under proposed section 3179.4(b)(2)(vii).
Id. at 7932.

! Leak detection and repair (LDAR) requirements (43
C.F.R. §§ 3179.301–.305). The 2016 rule establishes
leak detection, repair, and reporting requirements for
certain sites and equipment used to produce, process,
treat, store, or measure natural gas or produced water.
The proposed revision rule would rescind sections
3179.301 through 3179.305 in their entirety because
BLM believes the cost of compliance with these sections
outweighs the value of the conservation efforts, the
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analogous EPA regulations in subpart OOOOa will
adequately address the loss of gas as new facilities come
online and existing facilities are modified, and the
LDAR requirements are unnecessarily burdensome on
operators of marginal wells. Id. at 7932–33.

The proposed revision rule would also make additional minor
changes to other sections of the 2016 rule, which would have less
impact than those described above. The proposed revision rule
would not change the royalty provisions in section 3103.3-1, id.
at 7928, and would not change section 3179.5, which would
continue to state that royalty is due on all avoidably lost oil or gas
but not on any unavoidably lost oil or gas, id. at 7934. The
comment deadline for the proposed revision rule was April 23,
2018.

Meanwhile, litigation surrounding the 2016 rule has contin-
ued, resulting in a stay of implementation of the 2016 rule’s
phase-in provisions pending finalization of the proposed revision
rule. As previously reported in Vol. XXXV, No. 1 (2018) of this
Newsletter, on February 22, 2018, the U.S. District Court for the
Northern District of California granted motions for preliminary
injunction filed by the States of California and New Mexico, as
well as numerous environmental groups, enjoining BLM from
instituting its December 8, 2017, delay rule. See California v.
BLM, 286 F. Supp. 3d 1054 (N.D. Cal. 2018), appeal docketed,
No. 18-15711 (9th Cir. Apr. 24, 2018); see also 82 Fed. Reg.
58,050 (Dec. 8, 2017) (to be codified at 43 C.F.R. pts. 3160,
3170). Following the Northern District of California’s decision,
the U.S. District Court for the District of Wyoming stayed certain
provisions of the 2016 rule, specifically those that were phased in
and not effective until January 2018, which generally had the
highest implementation costs of the requirements in the 2016 rule.
See Order Staying Implementation of Rule Provisions and Staying
Action Pending Finalization of Revision Rule, Wyoming v. U.S.
Dep’t of the Interior, No. 2:16-cv-00285, slip op. (D. Wyo. Apr.
4, 2018), appeal docketed, No. 18-8027 (10th Cir. Apr. 6, 2018).
The court agreed with the operator and federal respondents that
operators should not be required to comply with the delayed
phase-in requirements of the 2016 rule while BLM is in the
process of revising it. See id. at 10 (“There is simply nothing to be
gained by litigating the merits of a rule for which a substantive
revision has been proposed and is expected to be completed
within a period of months.”). The court therefore “stay[ed]
implementation of the Waste Prevention Rule’s phase-in provi-
sions and further stay[ed] these cases until the BLM finalizes the
Revision Rule, so that this Court can meaningfully and finally
engage in a merits analysis of the issues raised by the parties.” Id.
The District of Wyoming’s decision has already been appealed to
the U.S. Court of Appeals for the Tenth Circuit, continuing the
uncertainty of if or when the stayed requirements of the 2016 rule
will take effect.

BLM anticipates it will complete and publish its final rule
rescinding and revising the 2016 rule in August 2018. See id. at
10 n.11. It is all but certain there will be legal challenges to the
final rule once it is published.

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

T I M  C A N O N

—  R E P O R T E R  —

ENVIRONMENTAL GROUPS CHALLENGE SAGE-GROUSE

POLICIES, LEASE SALES

Environmental groups filed two lawsuits challenging Bureau
of Land Management (BLM) instruction memorandums (IM)
addressing implementation of greater sage-grouse land use plan
provisions, including a policy aimed at prioritization of oil and
gas leasing. See Complaint, W. Watersheds Project v. Zinke, No.
1:18-cv-00187 (D. Idaho Apr. 30, 2018); Complaint, Mont.
Wildlife Fed’n v. Zinke, No. 4:18-cv-00069 (D. Mont. Apr. 30,
2018). Vol. XXXV, No. 1 (2018) of this Newsletter reported that
in December 2017 BLM issued several IMs addressing implemen-
tation of land use plan amendments released in 2015 for the
conservation of greater sage-grouse, including an IM addressing
oil and gas leasing prioritization. See Instruction Memorandum
No. 2018-026 (Dec. 27, 2017) (IM 2018-026). IM 2018-026
replaced Instruction Memorandum No. 2016-143 (Sept. 1, 2016),
which was issued under the previous presidential administration.

The lawsuits allege, among other things, that the IMs
(including IM 2018-026) reverse decisions BLM made in 2014
and 2015 when it amended dozens of its land use plans for the
conservation of the greater sage-grouse. The plaintiffs also claim
that the alleged policy reversals effectively amend the land use
plans (as modified by BLM’s 2014 and 2015 land use plan
amendments) without notice and comment in violation of the
Federal Land Policy and Management Act of 1976, 43 U.S.C.
§§ 1701–1782; the National Environmental Policy Act of 1969,
42 U.S.C. §§ 4321–4347; and the Administrative Procedure Act,
5 U.S.C. §§ 551–559, 701–706.

The lawsuits ask the courts to reverse and set aside not only
the challenged IMs but numerous oil and gas lease sales in
Wyoming, Montana, and Nevada, including some sales that took
place before the new IMs were issued.

BLM ISSUES DRAFT EISS ANALYZING MODIFICATIONS TO

2015 GREATER SAGE-GROUSE PLAN AMENDMENTS

The Bureau of Land Management (BLM) on May 4, 2018,
notified the public of the availability of six draft resource
management plan amendments (RMPA) and draft environmental
impact statements (EIS) to modify certain decisions made in land
use plan revisions and amendments issued in 2014 and 2015
covering all or parts of seven states. See 83 Fed. Reg. 19,800
(May 4, 2018) (Nevada and Northeastern California); 83 Fed.
Reg. 19,801 (May 4, 2018) (Idaho); 83 Fed. Reg. 19,803 (May 4,
2018) (Utah); 83 Fed. Reg. 19,804 (May 4, 2018) (Oregon); 83
Fed. Reg. 19,808 (May 4, 2018) (Colorado); 83 Fed. Reg. 19,810
(May 4, 2018) (Wyoming); see also 83 Fed. Reg. 19,758 (May 4,
2018).

The documents were issued following a series of secretarial
orders and a U.S. Department of the Interior review that focused
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on identifying components of the prior land use plan amendments
that required changes to better conform to state plans and policies.
See Secretarial Order No. 3349 (Mar. 29, 2017); Secretarial Order
No. 3353 (June 7, 2017). As previously reported in Vol. XXXIV,
No. 4 (2017) of this Newsletter, following this review process, in
October 2017 BLM announced its intent to consider amending
some, all, or none of its land use plans. See 82 Fed. Reg. 47,248
(Oct. 11, 2017).

The draft RMPAs/EISs, all of which are available at BLM’s
ePlanning website (https://eplanning.blm.gov), contain a variety
of modifications to BLM’s land use plans with a stated intent of
conforming more closely to existing state plans for the conserva-
tion of greater sage-grouse. See, e.g., BLM, “Wyoming Greater
Sage-Grouse Draft Resource Management Plan Amendment and
Environmental Impact Statement,” at 1-2 (May 2018).

BLM is accepting public comments on all six draft RMPAs/
EISs through August 2, 2018.

SECRETARY OF THE INTERIOR ORDERS AGENCIES TO

ADDRESS BIG GAME WINTER RANGE AND MIGRATION

CORRIDORS

On February 9, 2018, Secretary of the Interior Ryan Zinke
issued Secretarial Order No. 3362, ordering the Bureau of Land
Management (BLM) and other agencies within the U.S. Depart-
ment of the Interior (DOI) to work with western states to improve
big game winter range and migration corridors on federal lands.
The order directs BLM, the U.S. Fish & Wildlife Service, and the
National Park Service to establish action plans and work with the
applicable western states to improve the quality of winter range
and migration corridor habitat for big game. Id. § 4(a).

The order includes a number of specific measures the
agencies can take to improve big game habitat, including avoiding
development in crucial winter range and migration corridors
during certain seasons, minimizing development that could
fragment important habitat, and limiting activities that disturb big
game on winter ranges. Id. § 4(b)(5). The order also emphasizes
cooperation with applicable state agencies to, among other things,
ensure land use plan consistency where winter range and migra-
tion corridors span jurisdictional boundaries. Id. § 4(d)(3).

The order directs the relevant DOI agencies to update all
existing regulations, orders, guidance, and similar actions within
180 days to ensure consistency with the order’s requirements. Id.
§ 4(d)(1).

FOREST SERVICE BEGINS REVISIONS TO GMUG FOREST

PLAN

The U.S. Forest Service issued a notice of intent on April 3,
2018, to revise the Grand Mesa, Uncompahgre, and Gunnison
(GMUG) National Forests’ land and resource management plan
(Forest Plan) and prepare an associated environmental impact
statement. See 83 Fed. Reg. 14,243 (Apr. 3, 2018). The existing
GMUG Forest Plan was issued in 1983. See id. at 14,244. General
amendments to the GMUG Forest Plan were issued in 1991, and
an oil and gas leasing amendment was issued in 1993. See Forest
Service, “Grand Mesa Uncompahgre and Gunnison National
Forests—Current Forest Plan, Amendments and Monitoring

Reports,” https://www.fs.usda.gov/detail/gmug/landmanagement/
planning/?cid=fsbdev7_003229.

The Forest Service initially invited the public to submit
scoping comments until May 3, 2018, but subsequently extended
that deadline to June 2, 2018. See 83 Fed. Reg. 19,682 (May 4,
2018).

C O L O R A D O  —  M I N I N G

K R I S T I N  A .  N I C H O L S

—  R E P O R T E R  —

SPECIAL PERMITS FOR EXTRACTION OF INCIDENTAL

CONSTRUCTION MATERIALS

On April 12, 2018, the Governor of Colorado signed into law
Senate Bill 18-184, which allows operators of a one-time excava-
tion project to obtain a special permit for the incidental extraction
of construction materials. S. 18-184, 2018 Colo. Legis. Serv. ch.
132 (amending Colo. Rev. Stat. §§ 34-32.5-111, -125) (effective
Aug. 8, 2018). Under existing law, a one-time excavation project
must obtain a construction materials permit from the Colorado
Department of Natural Resources, Division of Reclamation,
Mining and Safety. See generally Colorado Land Reclamation Act
for the Extraction of Construction Materials, Colo. Rev. Stat.
§§ 34-32.5-101 to -125. Under Senate Bill 18-184, the operator
of a one-time excavation project that generates small quantities of
construction materials, and that is not performed pursuant to a
federal, state, county, city, town, or special district contract, is
allowed to obtain a special permit, as opposed to a regular
construction materials permit that involves higher costs and longer
processing times. Colo. Rev. Stat. § 34-32.5-111(1)(b) (effective
Aug. 8, 2018). Specifically, the new law applies to an operator of
a one-time excavation project that generates excess construction
materials and introduces them into the construction materials
market. Id. The special permits are subject to a $400 application
fee and an annual fee of $200. Id. § 34-32.5-125(1)(a)(III)(B),
(b)(III)(B) (effective Aug. 8, 2018).

In order to qualify for a special permit, the one-time excava-
tion project “must be clearly defined, of short duration and scope,
affect no more than thirty acres, and not employ material process-
ing activities typically associated with mining operations.” Id.
§ 34-32.5-111(1)(b) (effective Aug. 8, 2018). In addition, the
operator’s reclamation of affected lands must be completed within
12 months after issuance of the special permit. Id. If the extraction
and export of construction materials from the one-time excavation
project is not completed within 12 months after issuance of the
permit, the operator must convert its special permit to a regular
construction materials permit. Id.
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C O L O R A D O  —  O I L  &  G A S

S A R A H  S O R U M

J O S H  M U R P H Y

—  R E P O R T E R S  —

COGCC’S NEW FLOWLINE RULES NOW IN EFFECT

Following the fatal home explosion in Firestone, Colorado
caused by a severed natural gas flowline, the Colorado Oil
and Gas Conservation Commission (COGCC) unanimously
approved new regulations governing such lines and related
facilities. See 2 Colo. Code Regs. § 404-1; see also COGCC,
“Flowline Rulemaking,” http://cogcc.state.co.us/reg.html#/rules/
flowlinerulemaking. According to the COGCC, Colorado’s are
now “the most comprehensive and rigorous flowline regulations
in the country.” COGCC, “2018 Flowline Rules Frequently Asked
Questions” (Apr. 20, 2018). The regulations took effect on May
1, 2018, and include new requirements for the design, installation,
operation, maintenance, testing, and abandonment of such lines.

Registration Requirements

The foundation of this new regulatory scheme is the
requirement that all flowlines leaving an oil and gas facility must
be registered using the COGCC’s new Form 44. 2 Colo. Code
Regs. § 404-1:1101.a.(1). Off-location flowlines (as defined in
section 404-1:100) constructed on or after May 1, 2018, must be
registered within 30 days of being placed into service. Id. Existing
off-location flowlines must be registered by October 31, 2019. Id.
Additionally, operators must now record any document granting
access or easement rights for a crude oil transfer line or produced
water transfer system (or a memorandum thereof) in the county
records. Id. § 404-1:1101.c.(5). The rules specify that confidential
geophysical data will not be made publicly available, but location
information may be made available to local governments and first
responders to assist with emergency management and planning.
Id. § 404-1:1101.d.

Flowline and Valve Requirements

Rules 1102 and 1103 outline extensive new standards for the
design, installation, maintenance, and repair of flowlines and their
associated valves, as well as corresponding record-keeping
requirements for operators. Operators are now also required to
participate as Tier One members in the Utility Notification Center
of Colorado’s (UNCC) One Call notification program (also
known as the “811” program) and must provide UNCC with
pertinent location information regarding their underground
facilities. Id. § 404-1:1102.n.

Integrity Management

The aim of the integrity management program outlined in
Rule 1104 is to ensure the safety of such lines well into the future.
Previously, operators were only required to conduct an annual
pressure test. The rules now require initial and periodic testing of
all newly installed or repaired segments prior to activation, and
provide that the director of the COGCC may request additional
integrity testing at any time. Id. § 404-1:1104.a.–.b. They also
specify detailed monitoring requirements for different types of
lines and require operators to file leak protection and monitoring
plans with the COGCC. Id. § 404-1:1104.c.–.g. Finally, all

“Grade 1 Gas Leaks” (defined as those representing “an existing
or probable hazard to persons or property”) must be reported
within six hours of discovery, and require a supplemental report
10 days later outlining investigative measures, mitigation strate-
gies, and remediation actions conducted by the operator. Id.
§ 404-1:1104.k.

Abandonment

The rules clarify that flowlines that are not in use but not yet
abandoned, such as the one at issue in the Firestone tragedy, are
considered active and thus subject to all of the requirements
outlined in Rules 1101 through 1104. Id. § 404-1:1105.a. To
abandon a line, an operator must permanently remove it from
service by physically separating it from all sources of fluids or
pressure and cutting any associated risers to three feet below
grade. Id. § 404-1:1105.c. Abandonment must be reported to the
COGCC within 30 days using Form 44. Id. § 404-1:1105.d.

Stakeholder Committee

The COGCC is also forming a stakeholder committee to
evaluate leak-detection technologies over the coming year. See
COGCC, “Statement of Basis, Specific Statutory Authority, and
Purpose—New Rules and Amendments to Current Rules of the
Colorado Oil and Gas Conservation Commission, 2 CCR 404-1,”
Docket No. 171200767 (Feb. 13, 2018). The results of those
investigations may lead to additional requirements for operators
in the future.

These stringent new rules address many of the public and
industry concerns voiced during the rulemaking process, and
represent a significant advancement for regulators in their efforts
to ensure that Colorado’s oil and gas operations are conducted as
safely as possible.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

LEASE TERMINATION: STANDING, RATIFICATION, BURDEN

OF PROOF

Two oil and gas leases were granted in 1918, the “Pearson
lease” covering 80 acres and the “Finnerty lease” covering an
adjoining 80 acres. Each lease has a five-year primary term and
the current lessee, R.T. Enterprises of Kansas, Inc. (R.T.),
contends they continue to be maintained by production. When
R.T. informed the lessors it would be conducting new operations
on its leases, the lessors informed R.T. that they believed the
leases were invalid. The lessors of the Pearson lease and the
severed surface owners of the Finnerty lease sued to establish that
the leases had terminated. The district court granted R.T.’s
motions for summary judgment, confirming that the two leases
were valid. The plaintiffs appealed and the district court’s rulings
were affirmed in Adamson v. Drill Baby Drill, LLC, No. 115,762,
2018 WL 560890, 409 P.3d 874 (Table) (Kan. Ct. App. Jan. 26,
2018) (unpublished) (petition for review filed Feb. 26, 2018).

Standing

The plaintiffs that joined in the suit to terminate the Finnerty
lease were severed surface owners; they owned none of the
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mineral interest in the land. R.T. responded by moving to dismiss
these surface owners for lack of standing. The district court
granted the motion, and allowed the surface owners to amend their
complaint to assert only claims of trespass and negligence. Id. at
*2. The parties did not appeal any portion of these rulings. In
ruling on R.T.’s initial motion to dismiss for lack of standing, the
district court held:

Plaintiffs as surface owners only are not parties to the
Finnerty lease agreement, nor are they third party
beneficiaries to said agreement; therefore, Plaintiffs have
no standing to enforce the terms of the Finnerty lease
agreement. Only the Mineral Interest Owners have
standing to enforce the terms of the Finnerty lease
agreement and they are not parties to this action.

Id. at *7. The district court granted summary judgment to R.T.
regarding the claims in the amended complaint based on the
mineral owners ratifying the Finnerty lease. Id.

Ratification

All of the mineral owners (lessors) under the Finnerty lease
were paid $25 and signed a document titled “Landowner’s
Certificate and Ratification” where they declared the lease was
valid and in good standing. Id. One of the ratifying mineral
owners, Janice Kramer, was deposed. Following her deposition
“she signed another affidavit affirming her ‘intent and desire for
the [Finnerty] lease to continue to be a valid and continuing oil
and gas lease covering [the Finnerty] property.’” Id. (alterations
in original). R.T. sought summary judgment, as to the Finnerty
lease, relying upon the ratifications. The plaintiffs responded that
Janice’s deposition testimony established she was unaware of
“what she was signing; or why,” and therefore there was a
disputed issue of fact to decide. Id. The district court granted R.T.
summary judgment affirming the validity of the Finnerty lease. Id.

On appeal the court noted that for a lease ratification to be
effective it must be “knowingly and understandingly made for
consideration.” Id. at *8. The court noted that “there appears to be
a genuine dispute as to whether Janice knowingly and intelligently
ratified the Finnerty lease.” Id. R.T., however, pointed out that no
evidence was offered to show that the two other ratifying mineral
interest owners claimed they were unaware of what they were
doing. Id. And because in Kansas any cotenant can enter into a
lease, R.T. had a valid lease through these other two ratifying
cotenants. Id. The court held: “We conclude that Plaintiffs’ failure
to controvert the validity of the Lewis and Topf ratifications with
any facts from the record resulted in the district court properly
granting Defendants summary judgment as to the validity of the
Finnerty Lease.” Id.

Burden of Proof

The most instructive part of the case is the court’s burden of
proof analysis. This is the classic case where the lessor sues and
alleges the lease has terminated for failure to produce in paying
quantities. The lessor then sits back and expects the lessee to
come forward with proof of qualifying production in paying
quantities from the end of the primary term—in this case
1923—to the date of suit. A mere 97 years of proof. The court
holds that is not the way it works. The lessor must first provide
reliable evidence to show that the lease terminated before the

lessee can be compelled to respond with evidence the lease has
not terminated. Id. at *5.

The focus was on records maintained by the Kansas Geologi-
cal Survey (KGS). The lessors asserted that from 1918 through
1953 “the KGS records contained ‘no evidence of
production . . . .’” Id. at *9. That is understandable since the KGS
did not begin maintaining production information until 1953. Id.
They further asserted that the KGS records showed “insufficient
production” during various years from 1964 to 1984. Id. The
KGS, however, provided evidence that it “CANNOT AND DOES
NOT CERTIFY THE ACCURACY of any oil production records
maintained by the KGS.” Id. Prior to 1987 operators were under
no obligation to report production to the KGS and many did not.
Id. Therefore, records prior to that date are unreliable.

R.T. stated as a fact that the Pearson lease had been main-
tained by production, and even offered evidence of production
from September 2011 until August 2012. Id. at *12. The lessors
sought to controvert this fact by relying upon the KGS records, or
the lack of KGS records. Id. at *9. The district court found, and
the court of appeals affirmed, that lessors must come forward with
something more to controvert the lessee’s production statement.
The “something more” asserted by the lessors was that R.T. had
the burden of proving production in paying quantities since 1923.
Id. The district court “found as an uncontroverted fact that there
had been investment of capital and production on the lease
between 1918 and 1989.” Id. at *10. Also, “the lease had been in
apparent operation since 1989.” Id. The court of appeals con-
cluded: “Kansas law has firmly established that the initial burden
of proof rests with the party claiming production on the property
has ceased. Plaintiffs failed to show at the outset that there was
nonproduction in paying quantities on the Pearson Lease from
1989 to the present.” Id. at *12 (citation omitted).

The most interesting part of this opinion is the analysis used
by the district court to deal with claims a lease has not produced
in paying quantities at some point in the distant past. Although
R.T.’s counsel raised numerous defenses based upon statute of
limitations and equitable considerations, it was not necessary to
address these defenses. The district court relied upon evidence
that “there had been investment of capital and production on the
[Pearson] lease between 1918 and 1989.” Id. at *10. The 1989
date coincided with a transaction where another operator acquired
the Pearson lease and production records were available. Id. at
*11. As to the pre-1989 lease history, the district court concluded
reliable production evidence “had been lost to time” and was of
such a nature that “it would be inequitable to determine or
terminate ownership of the mineral interest on such stale evi-
dence.” Id. at *10. That observation is profound and provides a
foundation for an equitable defense based upon evidentiary
realities. It appears to be a form of laches designed for lease
termination cases.

This case is a textbook example of one of my favorite
observations: “the law is 90% procedure and 10% substance.”
This case is about the law of evidence and the role it plays in fair
play.
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O H I O  —  M I N I N G  /  

O I L  &  G A S

J .  R I C H A R D  E M E N S

S E A N  J A C O B S

C O D Y  SM I T H

—  R E P O R T E R S  —

SEVENTH DISTRICT COURT OF APPEALS DETERMINES

MINERAL SEVERANCE PRIOR TO 1925 IS AN EXCEPTION AND

WORDS OF INHERITANCE WERE NOT NEEDED TO AVOID

CREATING A LIFE ESTATE

In Headley v. Ackerman, 2017-Ohio-8030 (7th Dist.), the
Court of Appeals for the Seventh District of Ohio affirmed a
decision by the Common Pleas Court of Monroe County, Ohio,
holding that an exception and reservation of “one-half oil, and gas
and gasoline royalty” in a 1923 sheriff’s deed was an exception,
not a reservation, and therefore did not need words of inheritance
to create a fee simple estate. The Headley case involved property
located in Monroe County that was inherited in equal shares by
nine siblings (Christman Heirs), eight of whom conveyed their
interests in the property to the ninth sibling, L.E. Christman, in a
quitclaim deed dated April 4, 1922 (First Quitclaim Deed), that
contained the following exception:

Exceptin [sic] and reserving however from the operation
of this deed the one half of the oil and gas royalty in our
respective interest in said premises, being the one
sixteenth of the oil produced and the one half of gas
royalty reserved in any lease now on said premises or
that may hereafter made thereon, for the period of twenty
years from this date * * *.

Id. ¶ 5 (emphasis added) (alteration in original).

Shortly thereafter, L.E. Christman re-conveyed the property
he received from his eight siblings back to them in a quitclaim
deed (Second Quitclaim Deed) containing the following language:

The interests herein conveyed by grantors to grantees are
the same interests conveyed by grantees and their
respective wives and husbands to grantors by deed dated
April 4, 1922 [the First Quitclaim Deed]. It being the
intention of this deed to re-convey all and singular the
real estate therein conveyed to grantees and in the
proportion to each grantee as was conveyed by each
grantee in said former deed.

Id. ¶ 6 (alteration in original). Later in 1922, L.E. Christman filed
a partition action against the other Christman Heirs and the trial
court found that “it is in the interest of all parties to this proceed-
ing to retain the one half of the royalty oil, gas and gasoline in and
under said premises and it is therefore ordered that said estate be
aparted subject to said one half royalty.” Id. ¶ 7 (emphasis
omitted). The property was then sold to L.E. Christman in a
sheriff’s sale, and he received a sheriff’s deed in 1923 (1923
Sheriff’s Deed) that contained the following language: “Excepting
and reserving the one-half oil, and gas and gasoline royalty in and
under the above described premises.” Id. ¶ 9 (alteration omitted).

In 2014, the surface owners of the property, Mark and
Valeria Headley, filed a lawsuit asserting that they owned all of

the oil, gas, and mineral rights under the property, and the trial
court issued two judgment entries holding that the royalty
reservation in the 1923 Sheriff’s Deed was not limited to 20 years
and that the intent and effect of the 1923 Sheriff’s Deed was to
create an exception, not a reservation, and therefore no words of
inheritance were needed to ensure that the exception would last
beyond the lives of those making the exception. Id. ¶¶ 11, 14,
19–20. On appeal the Headleys raised two assignments of error
the second of which set forth that if the trial court concluded that
the Second Quitclaim Deed eliminated the reservation in the First
Quitclaim Deed through the doctrine of merger, then the 1923
Sheriff’s Deed contained a reservation, not an exception, and
therefore was limited to a life estate since it did not contain words
of inheritance. Id. ¶¶ 42–45.

Prior to the enactment of General Code § 8510-1 in 1925
(now Ohio Rev. Code § 5301.02), Ohio law required the use of
words of inheritance to create a fee simple estate. In addition, the
Seventh District Court of Appeals held that prior to 1925 if a deed
contained a reservation then words of inheritance were needed to
create anything other than a life estate. However, if a deed
contained an exception, words of inheritance were not required to
avoid creating a life estate. Headley, 2017-Ohio-8030, ¶ 45 (citing
Holdren v. Mann, No. 592, 1985 WL 10385, at *1 (Ohio Ct. App.
7th Dist. Feb. 13, 1985)). The Headleys argued that if the Second
Quitclaim Deed eliminated the royalty reservation in the First
Quitclaim Deed through the doctrine of merger, then the 1923
Sheriff’s Deed “was a reservation, not an exception, because it
created the Royalty Interest,” id. ¶ 44, and this reservation was
limited to a life estate since the 1923 Sheriff’s Deed did not
contain words of inheritance in the reservation, id. ¶ 42. However,
the court upheld the trial court’s determination that grantors in the
1923 Sheriff’s Deed retained an exception and did not create a
reservation, because at the time of the sheriff’s sale the Christman
Heirs were entitled to collect any royalties on their undivided 1/9
interests. Id. ¶ 49. Therefore, the Christman Heirs did not create
a new interest they did not previously possess in the 1923 Sher-
iff’s Deed. Id. Since the 1923 Sheriff’s Deed contained an
exception, “no words of inheritance were required to extend the
Royalty Interest past a life estate.” Id.

This case appears to indicate that the Seventh District Court
of Appeals strongly disfavors interpreting severance language in
a pre-1925 instrument as creating a reservation that would require
words of inheritance to extend the reservation past a life estate. In
1985 this court confronted the same issue in a case involving a
deed with the following language: “also reserving all oil and gas
with the right to operate therefor * * *.” Holdren, 1985 WL
10385, at *1. In that case this court held that the language in the
deed manifested an intent to except and not to reserve because the
grantor intended to keep all the oil and gas, not an interest in the
oil and gas. Id. The court said that “[a] ‘reservation’ is something
newly created out of the granted premises by force and effect of
the reservation itself – something taken back out of that which is
clearly granted . . . .” Id. (quoting 35 Ohio Jur. 3d Deeds § 92).
Based on the holding in Holdren, the language in the 1923
Sheriff’s Deed could easily have been determined to be a reserva-
tion since the grantor retained an interest in the oil and gas that
was less than the entire interest in the oil and gas owned by the
grantor. However, in Headley the court appears to extend the
holding in Holdren from intending to keep all the oil and gas to
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intending to keep any interest the grantor had in the oil and gas.
Under that analysis there is a question regarding whether the
Seventh District Court of Appeals would determine any retention
of oil and gas rights to be a reservation since the retention of any
interest could fall under a right the grantor possessed.

SEVENTH DISTRICT COURT OF APPEALS APPLIES THE DUHIG

RULE TO RESERVATION OF FRACTIONAL MINERAL

INTERESTS

In Talbot v. Ward, 2017-Ohio-9213 (7th Dist.), the Court of
Appeals for the Seventh District of Ohio indirectly applied the
well-known Duhig rule out of Texas to estop a grantor and his
successors “from claiming title in a reserved fractional mineral
interest when to do so would, in effect, breach the grantor’s
warranty as to the title and interest purportedly conveyed to the
grantee.” Id. ¶ 69 (citing Duhig v. Peavy-Moore Lumber Co., 144
S.W.2d 878 (Tex. 1940)). This is the first time the Duhig rule has
been applied or discussed by any Ohio appellate court or the Ohio
Supreme Court as noted by the Seventh District Court of Appeals
in its decision. Id. ¶ 73.

In Talbot the court reviewed the ownership of oil and gas
royalty, rental, and bonus interests underlying 117.33 acres in
Monroe County, Ohio. In 1936, E.M. Ward conveyed the
property to Dow Mellott by general warranty deed (1936 Ward-
Mellott Deed) that contained the following language: “Excepting
and reserving the coal known as the Pittsburgh or No. 8 vein, the
same having been sold to Samuel W. Harper of Wheeling, W.Va.
Also excepting 1/2 of the oil and gas royalty and 1/2 of all rentals
and bonuses from the above grant.” Id. ¶ 47. In 1943, Mellott
conveyed the property to Minnie Tomolonis by general warranty
deed (1943 Mellott-Tomolonis Deed) that contained similar
exception and reservation language. Id. ¶ 48. The main issue on
appeal was whether or not the 1943 Mellott-Tomolonis Deed
reserved one-half of the oil and gas interests or whether the
language was a reference to the one-half reservation contained in
the 1936 Ward-Mellott Deed. Id. ¶ 46.

The court concluded, based on the plain language contained
within the 1943 Mellott-Tomolonis Deed, that Mellott did not
reserve any oil and gas interests in this deed and instead conveyed
the one-half interest he owned to Tomolonis. Id. ¶ 60. This
conclusion was based on the fact that the deed, on its face,
indicates that one-half of the oil and gas interest is excepted but
does not indicate that the other one-half interest is excepted or that
the conveyance includes the surface only. Therefore, the plain
language of the deed indicates that one-half of the oil and gas
interest was conveyed to Tomolonis. Id. ¶ 67. The court noted that
alternatively, even if it could be argued that the 1943 Mellott-
Tomolonis Deed intended to reserve the remaining one-half of the
oil and gas interest underlying the property, the 1943 Mellott-
Tomolonis Deed only accounted for one-half of the interest and
appeared to convey the remaining interest to the grantee. Id. ¶ 72.
Thus, any reservation by Mellott would become void because it
would violate the warranty provisions of the 1943 Mellott-
Tomolonis Deed. Id. ¶ 73. This second conclusion “is based on
the ideology underlying the Duhig rule,” id. ¶ 68, which may be
summarized as “[i]f both the grant and reservation cannot thereby
be given effect, the reservation must fail and the risk of title loss

is on the grantor,” id. ¶ 72 (quoting Peterson v. Simpson, 690
S.W.2d 720, 723 (Ark. 1985)).

Talbot is an important decision for Ohio practitioners and
title examiners because, as the court notes, the decision marks the
first time an appellate-level Ohio court has discussed the Duhig
rule. Id. ¶ 73. This decision also provides clarity regarding the
manner in which Seventh District Court of Appeals will determine
issues of over-conveyance and deed interpretation. As in many
other states, this court appears to favor the grant over the reserva-
tion in general warranty deeds if effect cannot be given to both.

SEVENTH DISTRICT COURT OF APPEALS HOLDS THAT THE

OHIO DORMANT MINERAL ACT REQUIRES ONLY

“REASONABLE DILIGENCE” TO LOCATE HOLDERS OF

SEVERED MINERAL INTERESTS

In Shilts v. Beardmore, 2018-Ohio-863 (7th Dist.), the Court
of Appeals for the Seventh District of Ohio affirmed a decision
from the Common Pleas Court of Monroe County, Ohio, holding
that a surface owner attempting to utilize the 2006 version of the
Ohio Dormant Mineral Act (2006 DMA), Ohio Rev. Code Ann.
§ 5301.56, to reclaim abandoned oil and gas minerals need only
exercise “reasonable diligence” when attempting to locate
potential holders of the mineral interests to serve notice by
certified mail.

In 1914 (incorrectly noted as 2014 in the court’s opinion),
landowners named Beardmore and Moore conveyed property
located in Monroe County to Samuel V. Beardmore in a deed that
contained the following reservation:

Grantors, their heirs and assigns, reserve and except
from this deed, the 6/7 of the 1/2 Royalty in oil and gas,
in and under the interests hereby conveyed by each of
the said Grantors, Said royalty being the 3/66 interest in
all the oil under and a right to 6/7 of 1/2 of all the rentals
received for Gas wells drilled on the interests hereby
conveyed by each of said Grantors.

Shilts, 2018-Ohio-863, ¶ 2. After several conveyances, the surface
rights were conveyed to Richard F. Shilts. Id. ¶ 3. In 2012, Shilts
published a notice of intent to declare the oil and gas reservation
abandoned in the Monroe County Beacon and, after receiving no
response from any Beardmore and Moore heirs, filed and
recorded an affidavit of abandonment in the records of Monroe
County. Id.

In 2013, Shilts entered into an oil and gas lease with Antero
Resources Appalachian Corporation that stated it would only pay
Shilts one-half of the up-front bonus payment under the oil and
gas lease until Shilts filed a quiet title action against the
Beardmore and Moore heirs. Id. ¶ 4. In 2014 Shilts filed a
complaint against the grantors in the 1914 deed and the “unknown
heirs, devisees, executors, administrators, relicts, next of kin, and
assigns” of these individuals. Id. One heir, Marie I. Christman,
answered the complaint. Id. ¶ 5.

Under the 2006 DMA, before a severed mineral interest is
deemed abandoned and vested in the surface owner of the land,
“the owner of the surface of the lands subject to the interest shall
. . . [s]erve notice by certified mail . . . to each holder . . . of the
surface owner’s intent to declare the severed mineral interest
abandoned.” Ohio Rev. Code Ann. § 5301.56(E) (emphasis
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added). “If service of notice cannot be completed to any holder,
the [surface] owner shall publish notice . . . in a newspaper of
general circulation . . . [where the land] is located.” Id. Christman
argued that because the 2006 DMA states that a surface owner
“shall serve” notice by certified mail prior to publishing notice,
the statute requires certified mail to be sent. Shilts, 2018-Ohio-
863, ¶ 11. She urged that the statute requires a “whatever it takes”
standard under which, in all cases, certified mail must be sent. Id.
Conversely, Shilts argued that Ohio law permits notice by
publication once the addresses of potential holders of the severed
mineral interest cannot be located through reasonable diligence.
Id. ¶ 12.

Ultimately, the Seventh District Court of Appeals concluded
that because certified mail could not be completed to all potential
holders after reasonable diligence, notice by publication satisfied
the statutory language. Id. ¶ 15. In a strongly worded opinion, the
court stated that “[i]t would be absurd to absolutely require an
attempt at notice by certified mail when a reasonable search fails
to reveal addresses or even the names of potential heirs who must
be served.” Id.

Shilts is a significant win for surface owners and for oil and
gas companies who hope to avoid having to track down large
numbers of heirs to oil and gas reservations when the surface
owner(s) have attempted to use the 2006 DMA. While the scope
of this decision is much more limited than the Corban decision by
the Ohio Supreme Court in 2016 involving the 1989 DMA, and
it could still be appealed, if the Seventh District Court of Appeals
held surface owners to the “whatever it takes” standard of
diligence it would significantly impair their ability to utilize the
2006 DMA and would cause a greater number of prior attempts
to use the 2006 DMA to come under attack. See Corban v.
Chesapeake Exploration, L.L.C., 2016-Ohio-5796, 76 N.E.3d
1089; see also Vol. XXXIV, No. 2 (2017) of this Newsletter. The
court in this decision did not state what it believes would consti-
tute “reasonable diligence” and may avoid doing so in the future
due to the fact-specific nature of these disputes. However, in
Shilts, counsel for Shilts filed an affidavit that stated that he
searched through county records, conducted online searches,
reviewed the Ohio Department of Natural Resources’ Division of
Oil and Gas Resources records, and completed a chain of
title—none of which identified potential heirs. Shilts, 2018-Ohio-
863, ¶ 14. This decision at least provides an example of what the
Seventh District Court of Appeals considers reasonable diligence.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

TRIAL COURT CERTIFICATION OF ROYALTY CLASS ACTION

OVERTURNED ON APPEAL

In Whisenant v. Strat Land Exploration Co., No. 115,660,
slip op. (Okla. Civ. App. Apr. 10, 2018), the plaintiff, as a royalty
owner in a gas well in Beaver County, Oklahoma, brought a class
action composed of 88 wells located in western Oklahoma
operated by Strat Land Exploration Co. (Strat Land), claiming as
common questions (1) whether the raw gas was in marketable

condition at the meter run for the gathering line inlet, (2) whether
Strat Land deducted amounts to place the gas in marketable
condition before paying royalty to the royalty owners, (3) whether
Strat Land paid royalty to the royalty owners for all gas constitu-
ents, and (4) whether Strat Land’s uniform practice of paying
royalties based on the net rather than the gross gas contract value
constituted a breach of its lease obligations to the royalty owners.
Id. ¶ 3. The class plaintiff claimed to be typical of other class
members because Strat Land was paying royalty using a common
method based on the net revenue it received under its marketing
contracts rather than the gross amount the midstream company
(here, DCP Midstream, LLC (DCP)) received from the sale of gas
at the interstate or intrastate pipeline. Id. ¶ 4. “[T]he trial court
determined that ‘generalized’ evidence (in contrast to ‘individual-
ized’ evidence) could properly be used to prove the merits on a
class-wide basis.” Id. ¶ 6. In particular, the class plaintiff had
made a prima facie showing that Strat Land had paid royalties in
the same manner because they were based on what it received
from DCP rather than based on what DCP received for the gas at
the interstate or intrastate pipeline inlet. Id. Although the court
acknowledged that to win on the merits the plaintiff would have
to prove that for each of the 88 wells Strat Land’s royalty payment
and cost deduction method was improper, it “concluded that
‘predominantly generalized proof’ was sufficient to determine this
issue ‘in one stroke.’” Id. The trial court further found that
liability and even damages would be decided entirely by a “battle
of experts,” which it concluded was a classic reason to certify
class action. Id.

On appeal, the Oklahoma Court of Civil Appeals said the
primary issue was whether there are common questions of law or
fact and further, that since the class was certified under Okla. Stat.
tit. 12, § 2023(B)(3), it would also consider the issue of common-
ality in conjunction with the trial court’s conclusion that common
questions predominated. Whisenant, slip op. ¶ 10.

The court of appeals concluded that class certification was
inappropriate “because a ‘highly individualized’ review of the
facts pertaining to each of the numerous wells [would be] neces-
sary.” Id. ¶ 11. Further, “[d]etermining Strat Land’s liability, and
the appropriate damages (if any) to be awarded, to each of the
royalty owners . . . [was] not susceptible to class-wide resolution
‘in one stroke.’” Id. Although the trial court found that “Strat
Land had a common corporate policy of not paying royalty on the
gross value of the gas produced under the leases,” the court of
appeals held that “the determination in Oklahoma of the moment
in time when oil or gas extracted from any particular well
becomes a ‘marketable product’ and, thus, reaches its royalty-
valuation point, requires a fact-intensive inquiry.” Id. ¶ 12.
Further, “[a]lso fact intensive is the related determination of
whether [post-production] costs incurred after the royalty-
valuation point is reached . . . can be proportionately charged
against royalties.” Id. (citing Mittelstaedt v. Santa Fe Minerals,
Inc., 1998 OK 7, 954 P.2d 1203). “The fact that the same
company – Strat Land – extracted minerals from the numerous
wells in question and that they were then sold to the same
midstream company does not lend any support to an inference that
the royalty-valuation point or allowable deductions, if any, are all
the same or even substantially similar for each particular well.” Id.
Further, “[t]he mere fact that Strat Land engaged in uniform
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conduct with regard to paying royalties is also insufficient to
satisfy § 2023(B)(3).” Id.

In further discussion of Mittelstaedt, the court of appeals
noted that the Oklahoma Supreme Court did not define the
meaning of “marketable product” in Mittelstaedt, has not done so
since, and has largely left the issue open as to resolution on a
case-by-case basis. Id. ¶ 14. Further, “[w]hen the gas is shown by
the lessee to be in a marketable form at the well the royalty owner
may be charged a proportionate expense of transporting that gas
to the point of purchase.” Id. (quoting Mittelstaedt, 1998 OK 7,
¶ 18). The court of appeals concluded that, based on Strack v.
Continental Resources, Inc., 2017 OK CIV APP 53, 405 P.3d
131, “highly individualized and fact-intensive review of each
Class Members’ claim would be necessary to determine if [the
defendant] underpaid oil or gas royalties.” Whisenant, slip op.
¶ 15 (alteration in original) (quoting Strack, 2017 OK CIV APP
53, ¶ 32). The court further observed that, “[p]ursuant to
Mittelstaedt, these wells located in various places, with different
gas qualities and production conditions, differences in the custom
and usage in the industry, as well as the various marketing
arrangements under which the gas was sold, necessitates an
individual inquiry of the facts of each gas sale.” Id. (quoting
Strack, 2017 OK CIV APP 53, ¶ 29). Further, the plaintiff’s
assertion that “[c]lass action treatment will allow a large number
of similarly situated individuals to prosecute their common claims
in a single forum, simultaneously, efficiently, and without
duplication of time, expense and effort” was not availing. Id. ¶ 16
(alteration in original). To the contrary, “[i]nconsistent and
varying results are likely if this case were to proceed as a class
action to be determined by generalized proof.” Id. The court also
rejected the plaintiff’s assertion that the gas could not be market-
able at the well because in this case, “generalized facts of the gas
analysis, low pressure, high water vapor content, and [midstream]
gas service contracts that required midstream services to prepare
the gas for the market where the ‘proceeds’ were obtained” were
not susceptible to generalized proof. Id. ¶ 17 (alteration in
original).

Relying on Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct.
1036 (2016), the court noted that “[a]n individual question is one
where members of a proposed class will need to present evidence
that varies from member to member, while a common question is
one where the same evidence will suffice for each member to
make a prima facie showing [or] the issue is susceptible to
generalized, class-wide proof.” Whisenant, slip op. ¶ 18 (alter-
ations in original) (quoting Tyson Foods, 136 S. Ct. at 1045).
However, unlike Tyson, where the court determined individual-
ized inquiries were unnecessary because it could be assumed that
the critical facts required for each employee were the same as
observed in the expert sample, no such assumption could here be
made that for each gas well within the proposed class, the royalty
valuation point and the deductible costs could be set at the same
average point and amount. Id. ¶ 20. Relying on such a sample
“would result in distorted and inconsistent awards to the various
members of the class,” with the result that Strat Land could be
required to “pay royalty owners amounts where such amounts are
not owed at all pursuant to the facts specific to certain wells, and
vice versa.” Id. ¶ 21. In conclusion, the court stated that an
assumption analogous to that made in Tyson “cannot be made
regarding the pertinent variables at issue for each well.” Id. ¶ 22.

The court held that “questions of law or fact common to the
members of the class do not predominate over questions affecting
only individual members . . . .” Id. ¶ 24.

The plaintiff has filed a petition with the Oklahoma Supreme
Court seeking certiorari, which is pending at the time of this
report.

Editor’s Note: A member of the reporter’s law firm repre-
sents Strat Land Exploration Co. in this matter.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A B I G A I L  F .  J O N E S

—  R E P O R T E R S  —

ADVISORY COMMITTEE CONSIDERS PROPOSED CHANGES TO

WATER SUPPLY REPLACEMENT REGULATIONS

The Regulation, Legislation and Technical Committee of the
Mining and Reclamation Advisory Board—a group composed of
industry professionals, public interest group representatives, and
lawmakers charged with advising the Secretary of the Pennsylva-
nia Department of Environmental Protection (PADEP) on coal
mining and reclamation matters—met on April 19, 2018, to
discuss revisions to the water supply replacement regulations
for surface and anthracite coal mines under 25 Pa. Code chs. 87
and 88.

The proposed revisions, according to PADEP Bureau of
Mining Programs, are based on (1) federal Office of Surface
Mining Reclamation and Enforcement program recommendations
provided to PADEP in 2005; (2) current Bureau practices
reflected in existing guidance documents; and (3) recent Pennsyl-
vania Environmental Hearing Board decisions. See Discussion
Paper, PADEP, “Water Supply Replacement Regulations: Chapter
87 & 88—Outline of Proposed Changes” (Nov. 30, 2017). The
discussion paper and a redline of the documents showing all of
the proposed changes to chapters 87 and 88 are available on
PADEP’s website. See PADEP, “Agendas/Handouts for 2018,”
http://www.dep.pa.gov/PublicParticipation/AdvisoryCommittees/
Mining/MiningReclamation/Pages/2018.aspx.

The bulk of the suggested revisions were made to sections
87.119 and 88.107, both entitled “Hydrologic balance: water
rights and replacement.” Changes include an expanded explana-
tion of the terms “reliability” and “quality” in the context of
adequacy of restored or replaced water supplies under the
proposed regulations, see Proposed §§ 87.119(f), 88.107(f),
which are two of the more significant recommended departures
from the existing regulations. Under the proposed requirements
for demonstrating reliability, PADEP recommended removing the
language from sections 87.119(a)(1)(iv) and 88.107(a)(1)(iv) that
states that a connection to a public water supply satisfies the
requirement that the restored or replaced supply “provide the
owner and the user with as much control and accessibility as
exercised over the previous water supply.” This change signals
that PADEP may no longer consider as adequate the replacement



page 14 MINERAL LAW NEWSLETTER Vol. XXXV, No. 2, 2018

of an impacted private water supply by a connection to a public
water supply.

PADEP’s recommended addition of a “quality” section in the
proposed regulations imposes new restrictions and qualifiers on
what constitutes adequate water quality in a restored or replaced
supply. Under the current regulations, the alternate source must be
“adequate in . . . water quality, for the purpose served by the water
supply.” 25 Pa. Code §§ 87.119(a), 88.107(a). The proposed
revisions would require that domestic supplies meet Pennsylvania
Safe Drinking Water Act, 35 Pa. Stat. Ann. §§ 721.1–.17,
standards or a quality comparable to the premining supply if that
supply did not meet those standards. Proposed §§ 87.119(f)(2)(i),
88.107(f)(2)(i). Furthermore, PADEP could require operators to
provide a water quality that is “more stringent” than the Pennsyl-
vania Safe Drinking Water Act if the water user demonstrates that
higher quality was present in the premining supply, provided that
the higher quality is necessary for the purposes of the current
supply. Id.

Also of note is PADEP’s proposed removal of “de minimis
cost increase” from the definitions section of both chapters 87 and
88, along with any and all usage of the term from the regulations.
Under the current regulations, “de minimis cost increase” modi-
fies an operator’s obligation to provide for increased operating
and maintenance costs, see 25 Pa. Code §§ 87.119(a)(2),
88.107(a)(2), and qualifies the requirement that an alternate water
source provided by an operator result in no more than a de
minimis cost increase, see id. §§ 87.119(a)(1)(v), 88.107(a)(1)(v).
Under PADEP’s proposed regulations, if the alternate source has
resulted in any increase in costs of operation and maintenance to
the water user, the operator must provide for the payment for
increased costs as prescribed in the new subsection (g). Proposed
§§ 87.119(f)(1)(v), 88.107(f)(1)(v).

Under PADEP’s proposed revisions, if there is any increase
in costs of operation or maintenance to the water user, an operator
would be required to follow a procedure that includes analyzing
6 to 12 months of operating and maintenance data for the water
supply (during which period the operator pays all operation and
maintenance costs—not just the increased costs). The operator
would then be required to submit this data, with calculations of
the increased costs, to PADEP and the water user for review and
comment. Additionally, an operator would be required to post a
collateral bond that adheres to the requirements of subsection
(g)(3). Proposed §§ 87.119(g), 88.107(g).

The bond requirements under subsection (g)(3) are also new
to the regulations and appear to be similar to those included in a
current guidance document. See PADEP, “Increased Operation
and Maintenance Costs of Replacement Water Supplies (on All
Coal and Surface Noncoal Sites)” (Dec. 2, 2006).

The changes are still in the initial stages of review. According
to the most recent Pennsylvania regulatory agenda, PADEP
estimates the amendments as proposed will be forwarded to the
Environmental Quality Board for consideration by the third
quarter of 2018, but proposed revisions have yet to be submitted.
See 48 Pa. Bull. 1368 (Mar. 3, 2018).

UPDATE ON PROPOSED WATER QUALITY STANDARD FOR

MANGANESE

As previously reported in Vol. XXXV, No. 1 (2018) of this
Newsletter, the Pennsylvania Department of Environmental
Protection (PADEP) is in the process of developing amendments
to water quality standards and standards implementation for
manganese pursuant to an October 30, 2017, amendment to
section 1920-A of the Administrative Code of 1929, 71 Pa. Stat.
Ann. § 510-20, directing the Environmental Quality Board to
promulgate a manganese water quality criterion within 90 days.
See Water Quality Standards for Manganese; Advance Notice of
Proposed Rulemaking, 48 Pa. Bull. 605 (Jan. 27, 2018). The
Pennsylvania General Assembly passed the change to 71 Pa. Stat.
Ann. § 510-20 as part of a budget package, with the requirement
related to manganese regulation added as an amendment by the
Senate. See H.R. 118, 2017 Pa. Legis. Serv. Act 2017-40.

The current manganese water quality standard (established in
25 Pa. Code § 93.7) has been in place since June 28, 1967. This
standard, a daily maximum of 1.0 mg/L as total recoverable, must
be achieved in all surface waters at least 99% of the time under 25
Pa. Code § 96.3(c). The October 30, 2017, amendment directs
PADEP to propose a change that would provide that the manga-
nese criterion be met at least 99% of the time at the point of all
existing or planned surface potable water supply withdrawals,
rather than in all surface waters. This change would include
manganese under the point of compliance exception set out in
section 96.3(d). See 48 Pa. Bull. 605.

Public comment on the advance notice of proposed rule-
making (ANPR) closed on February 26, 2018. Several industry
operators and trade groups filed supportive comments. Comments
were also filed by the Pennsylvania Fish & Boat Commission and
the Pennsylvania Public Utility Commission in addition to two
environmental activist groups. The U.S. Environmental Protection
Agency filed comments, which included health studies pertaining
to manganese, stating that it is presently reviewing health effects
of manganese as a result of manganese’s inclusion on its Fourth
Contaminant Candidate List.

Following PADEP’s review of the comments received on the
ANPR, it is expected that it will develop a proposed rulemaking
pursuant to the original mandate. The timeline for the publication
of the proposed rulemaking is uncertain.

FUNDS ANNOUNCED FOR MINING SITE CLEANUPS

Both the Pennsylvania and federal governments recently
announced grant funding for cleanup and redevelopment of
abandoned mines and coal refuse piles in Pennsylvania. In
February 2018, the U.S. Department of the Interior (DOI)
announced the fiscal year 2018 abandoned mine land grants. See
30 U.S.C. § 1231 (establishing the Abandoned Mine Reclamation
Fund). Pennsylvania will be receiving $55.7 million (from a total
fund of approximately $300 million) to assist with the reclamation
of abandoned coal mines. See Press Release, DOI, “Interior
Provides More Than $300 Million in Conservation Funding for
States & Tribes to Reclaim & Repurpose Abandoned Coal Mines”
(Feb. 24, 2018).

In April 2018, Governor Tom Wolf announced $25 million
for cleanups at 12 specific abandoned mine sites in Pennsylvania.
See Press Release, Pa. Dep’t of Envtl. Prot., “Governor Wolf
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Announces Funding to Support Environmental Cleanup and
Revitalization Projects at 12 Abandoned Mine Sites Across the
State” (Apr. 6, 2018). The selected projects include the recla-
mation of 20 acres of coal refuse in Cambria County to extend a
recreational path to the Johnstown Flood Memorial, and the
removal of highwall in Beaver County to expand the Zelienople
Municipal Airport. The funds were provided by the federal
government as part of the Office of Surface Mining Reclamation
and Enforcement’s (OSMRE) Abandoned Mine Land Reclama-
tion Economic Development Pilot Program for Fiscal Year 2017.
Although Pennsylvania had some flexibility with respect to
allocating the funds to specific projects, all projects were required
to demonstrate a “nexus” with economic and community develop-
ment. See OSMRE, “Guidance for Project Eligibility Under the
Abandoned Mine Land Reclamation Economic Development Pilot
Program for Fiscal Year 2017” (May 2, 2016), https://www.
osmre.gov/programs/aml/pilotProgramGuidance.pdf.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

J O N  C .  B E C K M A N

—  R E P O R T E R S  —

OPERATOR LIABILITY: RULE OF CAPTURE, PARTICIPATION

THEORY, AND WATER-TO-WATER THEORY

Rule of Capture

In Briggs v. Southwestern Energy Production Co., 2018 PA
Super 79, 2018 WL 1572729, pet. for review en banc filed, the
Superior Court of Pennsylvania invalidated the long-relied-upon
rule of capture as it applies to oil and gas production attained with
the use of hydraulic fracturing, holding that the rule of capture
does not preclude liability where an operator’s hydraulic fractur-
ing extends beyond its leasehold. The plaintiffs are landowners
who hold title to a 10-acre tract of unleased land adjacent to lands
leased by Southwestern Energy Production Company (SWN). The
plaintiffs alleged counts for trespass and conversion averring that
SWN’s unconventional oil and gas operations on the adjacent
lands caused gas to drain from their property due to SWN’s use
of hydraulic fracturing. SWN answered, alleging that the plain-
tiffs’ claims were barred by the rule of capture. Id. at *1.

SWN filed a motion for summary judgment after discovery
closed. SWN argued that it was entitled to judgment as a matter
of law on the trespass and conversion claims because (1) SWN
did not enter the plaintiffs’ property, and (2) the claims for
trespass and conversion were barred by the rule of capture. Id. at
*2. Granting summary judgment, the trial court relied on Coastal
Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1 (Tex.
2008), a Texas decision that held the rule of capture shielded
natural gas developers from liability for producing gas from
adjacent properties. Briggs, 2018 WL 1572729, at *5–6.

The plaintiffs appealed, arguing that the rule of capture
should not apply to unconventional oil and gas operations
that utilize hydraulic fracturing. The plaintiffs maintained that
unconventional development—featuring the use of hydraulic

fracturing—should not have the protections of the rule of capture
that apply to conventional development. The plaintiffs argued that
oil and gas in conventional formations are fugacious in nature and,
therefore, escape the formations without the aid of hydraulic
fracturing. In contrast, the plaintiffs argued that oil and gas
trapped in deep shale formations would not escape without
hydraulic fracturing. Id. at *3.

Agreeing with the plaintiffs, the superior court reversed and
remanded, holding that

hydraulic fracturing may constitute an actionable tres-
pass where subsurface fractures, fracturing fluid and
proppant cross boundary lines and extend into the
subsurface estate of an adjoining property for which the
operator does not have a mineral lease, resulting in the
extraction of natural gas from beneath the adjoining
landowner’s property.

Id. at *9. The court recognized that Pennsylvania has long-
standing precedent supporting the rule of capture. Id. at *4 (citing
Westmoreland & Cambria Natural Gas Co. v. De Witt, 18 A. 724
(Pa. 1889); Jones v. Forest Oil Co., 44 A. 1074 (Pa. 1900)).
Westmoreland precluded liability for the drainage of oil and gas
from adjacent lands based on its “fugitive and wandering exis-
tence.” Id. (quoting Brown v. Vandergrift, 80 Pa. 142, 147
(1875)). Jones precluded liability for oil drainage that was aided
by the use of pumps. Id. Notably, Pennsylvania cases rested in
part on the idea that the affected landowners could simply abate
the drainage by drilling their own well. Id. at *5.

The court, however, looked to two opinions in other jurisdic-
tions in reaching its decision. The first is the Supreme Court of
Texas’s decision in Garza. The second is a decision vacated by
the U.S. District Court for the Northern District of West Virginia.
See Stone v. Chesapeake Appalachia, LLC, No. 5:12-cv-00102,
2013 WL 2097397 (N.D. W. Va. Apr. 10, 2013), vacated, No.
5:12-cv-00102, 2013 WL 7863861 (N.D. W. Va. July 30, 2013).

Garza applied the rule of capture to bar claims for trespass
based on allegations that fissures created by hydraulic fracturing
trespassed onto adjacent lands and caused gas to escape. The
Texas Supreme Court concluded that “the law of capture should
not be changed to apply differently to hydraulic fracturing . . . .”
Garza, 268 S.W.3d at 16. The split decision featured a dissent
that argued the majority’s decision actually changed the rule of
capture by applying it where the adjacent landowner is without the
remedies of “self help, suits against their lessee, offers to pool and
forced pooling.” Id. at 45 (Johnson, J., concurring in part and
dissenting in part). Notably, both Stone and Briggs agreed with
this dissent.

The Briggs court also looked to Stone, which relied on the
dissent in Garza. Stone also found that self-help was insufficient
as a remedy to drainage caused by hydraulic fracturing. Perhaps
more importantly, the court noted that West Virginia did not have
a comprehensive regulator of oil and gas operations, like the
Railroad Commission of Texas, that could protect smaller
landowners’ rights. Stone, 2013 WL 2097397, at *7. The court
also concluded that Garza gave operators a license to ignore the
property rights of owners of smaller tracts. Id. at *6. Stone was
vacated when the parties to the suit settled, but the decision
influenced Briggs.
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In Briggs, the court found the dissenting opinion in Garza
persuasive. Based upon “the distinctions between hydraulic
fracturing and conventional gas drilling,” the court concluded that
“precluding trespass liability based on the rule of capture would
effectively allow a mineral lessee to expand its lease by locating
a well near the lease’s boundary line and withdrawing natural gas
from beneath the adjoining property, for which it does not have a
lease.” Briggs, 2018 WL 1572729, at *9. The court found that the
gas within deep shale formations is not migratory in nature and,
therefore, should not be subject to the protections afforded by the
rule of capture. Id. at *8. Furthermore, the court determined that
self-help is not available due to the expense of drilling unconven-
tional wells. Id. at *9. The court remanded the case back to the
trial court to allow the parties to develop evidence of subsurface
trespass and damages. Id.

Participation Theory

In B & R Resources, LLC v. DEP, 180 A.3d 812 (Pa.
Commw. Ct. 2018), the Commonwealth Court of Pennsylvania
considered the personal liability of a decision maker within a valid
business entity operating in Pennsylvania. The commonwealth
court heard an appeal of an order by the Environmental Hearing
Board (EHB) dismissing the appeal of B & R Resources, LLC
(B & R) and Richard Campola of a Pennsylvania Department of
Environmental Protection (DEP) administrative order. The
administrative order imposed joint and several liability on B & R
and Campola on an obligation to plug 47 abandoned oil and gas
wells. DEP based its imposition of personal liability on Campola
under the common law participation theory, stating he “personally
participated” in B & R’s failure to plug the wells. Id. at 814–15.
Relying on the commonwealth court’s decision in Kaites v.
Department of Environmental Resources, 529 A.2d 1148 (Pa.
Commw. Ct. 1987), and the EHB’s own decision in Whitemarsh
Disposal Corp. v. DEP, No. 97-099-L, 2000 WL 307565 (EHB
Mar. 20, 2000), the EHB held Campola personally liable under
the participation theory because “he had knowledge of the
violations, intentionally neglected to remedy the violations and
had the authority and duty to address the violations.” B & R Res.,
180 A.3d at 816. The EHB upheld Campola’s personal liability on
all 47 wells because he intentionally neglected to direct B & R to
comply with the administrative order. Id. at 816–17.

The commonwealth court reversed and remanded, finding
that Campola can be personally liable for intentionally neglecting
B & R’s obligations under the administrative order, but his
personal liability may extend only so far as he could have directed
B & R to remedy the violations. Id. at 821–22. The court dis-
agreed with Campola’s argument that he should not be liable for
his failure to act because the participation theory only attaches
where the individual made some affirmative, bad act to accom-
plish the wrong. As a matter of public policy, Campola’s “argu-
ment that intentional inaction can never support participation
theory liability must . . . be rejected as a matter of public policy.”
Id. at 820–21. “[A]doption of an absolute rule that intentional and
knowing inaction cannot support participation theory liability
could create the anomalous result of deterring compliance with
statutory obligations.” Id. at 820.

The court reversed the EHB’s ruling that Campola is liable
for all 47 wells, however, because the EHB did not make a finding
on how many of the wells B & R could have plugged. Failure to

plug each well subject to the administrative order constitutes a
separate violation of section 3220(a) of Act 13 of 2012, 58 Pa.
Cons. Stat. § 3220(a). Under Kaites, “[a] corporate or limited
liability company officer is liable for a statutory violation under
the participation theory only if there is a causal connection
between his wrongful conduct and the violation.” B & R Res., 180
A.3d at 821. As such, Campola can only be personally liable for
B & R’s failure to plug the wells to the extent that B & R had the
ability to do so. Id. Therefore, the court remanded to the EHB “for
additional findings of fact as to how many, if any, of the Wells
could have been plugged if Campola had caused B & R to make
reasonable efforts to plug the Wells and for an adjudication of
Campola’s liability in accordance with those findings.” Id. at 822.
Individual liability can only extend to the obligations that B & R
could have actually fulfilled.

Editor’s Note: Reporter John C. Beckman represented
B & R Resources, LLC and Richard Campola in this matter.

Water-to-Water Theory

In EQT Production Co. v. DEP, 181 A.3d 1128 (Pa. 2018),
aff’g in part, vacating in part, 153 A.3d 424 (Pa. Commw. Ct.
2017), the Supreme Court of Pennsylvania considered the extent
of operator liability for an accidental discharge into the waters of
the commonwealth. See also Vol. XXXIV, No. 4 (2017) of this
Newsletter. The matter began in 2012 when EQT Production
Company (EQT) notified DEP that an impoundment containing
flowback water from hydraulically fractured gas wells leaked.
DEP sought to assess penalties on EQT for the “continuing
violation” under the Clean Stream Law, 35 Pa. Stat. §§ 691.1–
.1001, resulting from “passive migration of contaminants from
soil into [waters of the commonwealth].” EQT Prod., 181 A.3d at
1130. DEP’s theory became known as the “soil-to-water” theory.
DEP sought to collect civil penalties “for each day that a contami-
nant deriving from the impoundment ‘continue[d] to be present in
any waters of the Commonwealth,’” id. at 1131, because the
Clean Streams Law subjects violators to as much as $10,000 per
day in civil penalties for each violation, id. at 1130 (citing 35 Pa.
Stat. § 691.605). Under that interpretation of the Clean Streams
Law, DEP sought $4,532,296 in penalties from EQT. Id. at 1131.

EQT sought declaratory relief and court intervention to
declare DEP’s interpretation of the Clean Streams Law invalid.
EQT argued that “[s]ections 301, 307 and 401, in conjunction
with section 605 of the Clean Streams Law, 35 P.S. § 691.605
(establishing civil penalty amounts for violations) grant DEP
authority to assess a civil penalty only for the days that pollutants
were actually discharged from the [impoundment]” but should not
be continually accruing “any days that previously released
constituents passively migrate through the environment into
groundwater or surface water.” EQT Prod., 181 A.3d at 1131
(second alteration in original) (quoting Complaint ¶ 21, EQT
Prod. Co. v. DEP, 153 A.3d 424 (Pa. Commw. Ct. Sept. 19,
2014) (No. 485 M.D. 2014)).

DEP refined its legal theory on penalty assessment:

[I]ndustrial waste from the company’s impoundment
remained in bedrock and soil beneath the impound-
ment’s liner for a period of time longer than EQT
contemplated in its portrayal of an “actual discharge”;
industrial waste can bind to the soil or perch above an
aquifer, “continually polluting new groundwater as
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groundwater flows through the column of bound or
perched industrial waste”; EQT’s “plume of pollution
. . . progressively and over time moved into regions of
uncontaminated areas of surface and groundwater”; and
this would continue for months or years.

Id. at 1131–32 (quoting Complaint ¶¶ 56–59, EQT Prod. Co. v.
DEP, 153 A.3d 424 (Pa. Commw. Ct. Sept. 19, 2014) (No. 485
M.D. 2014)).

EQT responded, arguing that “[u]nder the express text of the
[Clean Streams Law], there is no violation for days on which an
industrial waste or a substance resulting in pollution, after having
previously been discharged into a water of the Commonwealth,
continues to be present in that water.” Id. at 1132 (second
alteration in original) (quoting Application for Summary Relief
¶ 15, EQT Prod. Co. v. DEP, 153 A.3d 424 (Pa. Commw. Ct.
May 4, 2016) (No. 485 M.D. 2014)).

DEP assessed ongoing penalties against EQT for water
pollution based on its interpretation of the Clean Streams Law to
mean that each day that contaminants migrated from one body of
water to another body of water constituted a separate violation.
DEP advanced what the court characterized as the “water-to-
water” theory of serial violations upon which DEP could assess a
civil penalty for each violation. Id. at 1132–33. The court found
EQT’s argument persuasive, that the violation of the Clean
Streams Law is the discharge into the body of water and not the
continued presence of contaminants. Noting that the Clean
Streams Law did not expressly provide for this sort of “massive
civil penalty exposure” for a strict liability offense, the court
found DEP’s interpretation was “too unreasonable to support an
affordance of deference.” Id. at 1147.

While appreciating “the critical need for protection to
vindicate the constitutional entitlement of the citizenry to a clean
environment” and recognizing that “the Clean Streams Law is
designed as a mechanism to advance [that] salutary objective,” the
court did not agree with DEP’s expansive interpretation. Id. The
court noted that the application for summary relief filed by EQT
requested confirmation “that the mere presence of contaminants
in the environment does not, in and of itself, establish a violation,
and that movement into water is a touchstone.” Id. at 1133
(emphasis added). The court agreed, finding that it was “most
reasonable to conclude the Legislature was focused on protecting
the waters of the Commonwealth with reference to the places of
initial entry” under “the most natural reading of the statute.” Id. at
1146–47.

Notably, the court did not address DEP’s soil-to-water theory
of penalty assessment because EQT applied for summary relief
only as to the water-to-water theory. Therefore, the common-
wealth court will likely see arguments raised by the soil-to-water
interpretation of Clean Streams Law penalties.

LOCAL REGULATION OF OIL AND GAS ACTIVITIES

A couple of recent decisions analyze issues involving
preemption and the role of the Environmental Rights Amendment
(ERA) to the Pennsylvania Constitution, Pa. Const. art. I, § 27, in
the wake of Robinson Township v. Commonwealth (Robinson
Twp. II), 83 A.3d 901 (Pa. 2013) and Pennsylvania Environmen-

tal Defense Foundation v. Commonwealth (PEDF), 161 A.3d 911
(Pa. 2017).

Before the Commonwealth Court of Pennsylvania in Dela-
ware Riverkeeper Network v. Sunoco Pipeline L.P., 179 A.3d 670
(Pa. Commw. Ct. 2018), was the appeal of a trial court order
dismissing the appellants’ complaint and denying petitions for
injunctive relief against the appellee, Sunoco Pipeline L.P.
(Sunoco), to enjoin Sunoco’s construction of a portion of the
Mariner East 2 (ME2) natural gas liquids pipeline project. The
appellants sought to stop construction, arguing Sunoco’s construc-
tion activities violated the West Goshen Township Zoning
Ordinance (Ordinance). The trial court sustained preliminary
objections to the complaint raised by Sunoco alleging (1) lack of
subject matter jurisdiction and a lack of authority to regulate,
(2) lack of authority to regulate based on federal law (sustained as
moot), and (3) that the plaintiffs failed to establish a claim based
on substantive due process. The trial court dismissed the com-
plaint with prejudice. Id. at 676.

On appeal, the appellants argued, inter alia, that Sunoco is not
a public utility, the ME2 pipeline facility is not a public utility
facility, and the Ordinance was not preempted by the Pennsylva-
nia Public Utility Commission (PUC) because the PUC does not
regulate the siting of pipeline facilities. The commonwealth court
affirmed, holding that because Sunoco is a public utility regulated
by the PUC and is a public utility corporation, the Township
lacked authority to regulate the location of the pipeline facility.
The court rested on its en banc decision in In re Sunoco Pipeline,
L.P., 143 A.3d 1000 (Pa. Commw. Ct. 2016) (Sunoco I), to
dismiss the appellants’ challenge to ME2’s status as a public
utility. Delaware Riverkeeper, 179 A.3d at 682; see Vol. XXXIV,
No. 4 (2017) of this Newsletter.

Once the court reaffirmed Sunoco as a public utility corpora-
tion, the court found that the siting of the pipeline is a part of the
“reasonableness and safety of the pipeline transportation services
or facilities, matters committed to the expertise of the PUC by
express statutory language.” Delaware Riverkeeper, 179 A.3d at
682 (citing 66 Pa. Cons. Stat. § 1505). The court analyzed the
Township’s actions under the principles of both field preemption
and conflict preemption.

Holding that the Township’s attempt to regulate ME2 is
preempted by the Public Utility Code, 66 Pa. Cons. Stat.
§§ 101–3316, the court found that “the General Assembly
intended the PUC to occupy the [entire] field of public utility
regulation . . . .” Delaware Riverkeeper, 179 A.3d at 692.
Additionally, the court concluded that conflict preemption barred
the Township from enacting an ordinance prohibiting the pipeline
because the Ordinance acted as an obstacle to the execution of the
full purpose of the Public Utility Code. Id. at 693–94.

The appellants also raised an argument related to recent
decisions made by the Supreme Court of Pennsylvania in Robin-
son Twp. II and PEDF, stating that the court “set forth the clear
limitations on the General Assembly’s authority ‘to remove a
political subdivision’s implicitly necessary authority to carry into
effect its constitutional duties.’” Id. at 683 (quoting Robinson
Twp. II, 83 A.3d at 977). Those decisions recognized limitations
imposed by the ERA on the General Assembly’s power to
legislate. The ERA places a fiduciary duty upon the Common-
wealth, as trustee, to conserve and maintain Pennsylvania’s public
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resources for the benefit of all people, “including generations yet
to come.” Id. at 684 (quoting Pa. Const. art. I, § 27). The appel-
lants argued that local governments, such as the Township, shared
that fiduciary duty with “all Commonwealth agencies and enti-
ties.” Id. Therefore, the appellants maintained that “as to the
public trust provisions of the ERA Amendment, ‘the General
Assembly can neither offer political subdivisions purported relief
from obligations under the [ERA], nor can it remove necessary
and reasonable authority from local governments to carry out
these constitutional duties.’” Id. (alteration in original) (quoting
Robinson Twp. II, 83 A.3d at 977). As such, the appellants argued
that the trial court improperly removed the Township’s ability to
carry out its constitutionally mandated duties by finding the
Ordinance was preempted by the PUC’s authority. Id. at 684–85.

Sunoco argued that “despite [the appellants’] contentions, the
ERA does not grant regulatory power to municipalities where that
power is preempted or otherwise prohibited.” Id. at 687. Sunoco
noted that the timing of the municipalities’ action is key to their
duties under the ERA, which Sunoco argued “requires municipali-
ties to make decisions and take actions they are already empow-
ered to take, in a manner that satisfies their duty to act as trustee
of Pennsylvania’s public natural resources for the benefit of the
people.” Id. (emphasis added). Sunoco added that the PUC and
the Department of Environmental Protection (DEP) are empow-
ered to exercise ERA duties over ME2 and, in fact, had done so.
Id. at 687–88.

The court declined to adopt the appellants’ argument on the
Township’s constitutional duties under the ERA for three reasons.
First, both Robinson Twp. II and PEDF were distinguishable from
the present facts because neither dealt with public utility services
or facilities regulated by the PUC. Id. at 695–96. Second, the
court found that the appellants “do not explain how the ERA . . .
impacts long-standing, pre-existing law involving regulation of
public utilities, without expressly referring to the topic.” Id. at
696. Noting that Robinson Twp. II and PEDF dealt with very
recent enactments by the General Assembly, the court found that
the appellants “ignore the comparative timing of the onset of legal
duties, although such timing is usually a matter of significance to
legal analysis.” Id. Finally, the court did not find that the appel-
lants showed how the Ordinance furthered the Township’s ERA
trustee duties or related to conserving public natural resources. Id.
As such, the court did not find that the ERA shielded the Ordi-
nance from the preemption arguments advanced by Sunoco.

In MarkWest Liberty Midstream & Resources, LLC v. Cecil
Township Zoning Hearing Board, No. 1809 C.D. 2016, 2018 WL
1440892 (Pa. Commw. Ct. Mar. 23, 2018) (unreported), the
Commonwealth Court of Pennsylvania considered MarkWest
Liberty Midstream and Resources, LLC’s (MarkWest) appeal of
a trial court order affirming the Cecil Township Zoning Hearing
Board’s (Board) decision granting MarkWest’s application for
special exception subject to 26 conditions. MarkWest purchased
a property upon which it planned to construct a natural gas
compressor station. MarkWest’s proposed use of the property was
allowed by the Township’s Unified Development Ordinance
(UDO) as a special exception. MarkWest applied to the Board for
a special exception under the UDO in 2010. The Board denied the
request, which MarkWest appealed to the trial court, which
upheld the Board’s denial. The commonwealth court reversed and
remanded with the direction to grant MarkWest’s special excep-

tion application. The Board granted the special exception on
remand, but attached the Conditions to the approval. MarkWest
appealed to the trial court. The trial court affirmed the Board and
MarkWest appealed to the Commonwealth Court. Id. at *1–3.

The court considered four issues on appeal:

(1) whether the Board-imposed conditions exceed the
Board’s authority under the Pennsylvania Municipalities
Planning Code (MPC) and the [UDO] . . . ; (2) whether
the Board is authorized to impose standards separate and
apart from the UDO regarding where a particular use
may be located; (3) whether the Board’s conditions are
unduly restrictive and result in disparate treatment of
MarkWest’s proposed use without a reasonable basis;
and (4) whether certain of the Board’s conditions are
preempted by [DEP] statutes and regulations.

Id. at *1 (footnotes omitted). Affirming in part and reversing in
part, the court held that the Township exceeded its authority by
imposing excessive conditions on MarkWest’s application for
special exception.

The court reversed the trial court’s upholding of the Condi-
tions. The UDO allows the Board to “attach reasonable conditions
and safeguards necessary to protect public health, safety, and
welfare.” Id. at *4 (quoting UDO § 404.B.1.1). The Board derives
its power from the MPC. Notably, however, the Board lacks the
authority to amend the zoning ordinance. Here, the UDO ex-
pressly allowed natural gas compressor stations as a special
exception in the location of the proposed facility. The court
determined that the Board failed to make any findings that the
compressor station would detrimentally impact the health and
safety of the community. Without such findings, the Board lacked
the authority to impose the Conditions. Id. at *6.

Furthermore, the court found that the Conditions were an
attempt to dictate MarkWest’s specific business operations on the
site “under the guise of zoning regulation,” which is prohibited by
the MPC. Id. “Based on the foregoing, regardless of the Board’s
best intentions, those Conditions not borne from the UDO/MPC
and the record are unreasonable and, therefore, are an abuse of the
Board’s discretion. With this legal underpinning, the Court will
proceed to review the Board’s Conditions.” Id. at *7.

PROPOSED CONVENTIONAL OIL AND GAS WELLS ACT

A bill before the Senate Environmental Resources and Energy
Committee would create a separate statute addressing conven-
tional oil and gas operations in the commonwealth. See S. 1088,
2017–2018 Gen. Assemb., Reg. Sess. (Pa. 2018). Senate Bill
1088 and similar legislation introduced in the House, see H.R.
2154, 2017–2018 Gen. Assemb., Reg. Sess. (Pa. 2018), are aimed
at regulating the conventional side of Pennsylvania’s oil and gas
industry. Conventional operators have voiced opposition to what
they viewed as a “one size fits all” regulatory scheme created by
Act 13 of 2012 (Pennsylvania’s Oil and Gas Act), 58 Pa. Cons.
Stat. §§ 2301–3504, and the proposed Chapter 78 regulations
intended to enforce the Act. In a memorandum to his Senate
colleagues, Senator Scott Hutchinson, one of the bill’s sponsors,
explained the reasons for re-enacting the Oil and Gas Act of 1984
with new language “designed to update or clarify old provisions
where needed” as follows:
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The conventional oil and gas industry has been in
Pennsylvania and contributing to our economy for more
than a century and a half. With the Marcellus Shale
boom and the proliferation of advanced drilling methods,
a new type of oil and gas industry developed in Pennsyl-
vania. As a result, Act 13 of 2012 was passed to address
some of the concerns and issues that were specific to this
new unconventional industry. Although it was intended
to address new issues with the unconventional industry,
Act 13 also placed an unbearable burden on the much
smaller conventional producers and over time has
brought the conventional industry to near collapse.

Memorandum from Sen. Scott E. Hutchinson to All Senate
Members (Jan. 24, 2018).

Both the House and the Senate bills may go through signifi-
cant changes or may never be passed into law, but a few notable
provisions in the current drafts address legacy wells in the
commonwealth, local governmental regulation, and the interaction
between the Solid Waste Management Act, 35 Pa. Stat.
§§ 6018.101–.1003, and the proposed Conventional Oil and Gas
Wells Act.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

TEXAS SUPREME COURT TACKLES RETAINED-ACREAGE

CLAUSES

In two decisions issued the same day, the Texas Supreme
Court, construing the particular wording of continuous-develop-
ment/retained-acreage clauses, reached results that may seem
contradictory.

Endeavor Energy Resources, L.P. v. Discovery Operating,
Inc., No. 15-0155, 61 Tex. Sup. Ct. J. 787, 2018 WL 1770290
(Tex. Apr. 13, 2018), concerned leases held by Endeavor Energy
Resources, L.P. (Endeavor), each providing that it would termi-
nate at the end of the primary term or on cessation of continuous
development then in progress as to all except lands

located within a governmental proration unit assigned to
a well producing oil or gas in paying quantities . . . , with
each such governmental proration unit to contain the
number of acres required to comply with the applicable
rules and regulations of the Railroad Commission of
Texas for obtaining the maximum producing allowable
for the particular well.

Id. at *8 (emphasis omitted). The leases covered Section 4,
containing approximately 640 acres, and the north half of the
adjoining Section 9, containing approximately 320 acres. Id.
at *1.

Endeavor drilled four wells under its leases, two in the
southeast quarter of Section 4 and two in the northeast quarter of
Section 9. Acting according to Texas Railroad Commission
(RRC) rules requiring it to file certified plats showing the acreage
assigned to its wells for proration purposes, Endeavor filed plats
designating tracts of approximately 80 acres for each well,

consisting of the north and south halves of the two quarter-
sections. Endeavor did not drill wells in any of the other quarter-
sections covered by its leases, and no other land was included in
certified plats filed with the RRC. Id. at *1–2.

After the primary terms of Endeavor’s leases had expired,
Discovery Operating, Inc. (Discovery) acquired new leases on the
southwest quarter of Section 4 and the northwest quarter of
Section 9 and drilled two wells in each of those two quarter-
sections. Endeavor, maintaining that the “governmental proration
units” that remained subject to its leases under the leases’
retained-acreage clauses contained 160 acres each, not just the 80
acres reflected in the certified plats it had filed, filed new certified
plats with the RRC that included the quarter-sections in which
Discovery had drilled its wells and then filed suit in trespass to try
title. Endeavor appealed the trial court’s summary judgment
against it, which the court of appeals had affirmed. Id. at *2–3.

Endeavor’s wells had been completed at depths governed by
field rules promulgated by the RRC for the Spraberry (Trend)
Area. Those rules specified the “standard” size of a proration unit,
for allocating maximum allowable production rates to wells in the
field, to be 80 acres but also provided that operators could elect
to assign a “tolerance” of not more than 80 additional acres to a
well and “receive allowable credit” for not more than 160 acres.
Id. at *11. Notwithstanding that its certified plats only designated
80 acres as the proration unit for each well, Endeavor argued, its
leases’ retained-acreage clauses could be construed to refer to the
160 acres that the RRC “assigned to” each well by way of its
special field rules. Id. The court disagreed. The RRC’s rules, it
pointed out, “recognize that [an] operator is responsible for
‘assigning’ acreage to a proration unit through its regulatory
filings.” Id. at *9. Endeavor’s retained-acreage clauses, the court
held, unambiguously provided that it retained rights under its
leases only as to the 80-acre tracts Endeavor had assigned to its
wells in its regulatory filings. Id. at *10.

Endeavor further contended that regardless of the meaning of
the words “assigned to” in its retained-acreage clauses, each
retained unit must necessarily include 160 acres, because that
much acreage was required for a well to be allocated the “maxi-
mum producing allowable.” Id. at *11. Thus, according to
Endeavor, any retained proration unit would automatically contain
no less than 160 acres. Id. The court instead agreed with Discov-
ery that the retained-acreage clauses required Endeavor to include
in its certified plats only the number of acres necessary for it to
obtain the producing allowable that would enable the particular
well to produce to its maximum capability. Id. If in fact a well was
incapable of actually producing more than RRC rules would allow
it to produce with the assignment of the standard 80 acres,
Endeavor’s assignment of 80 acres per well complied with the
rules and leases. Id. at *12. In order to retain 160 acres for each
well, said the court, “Endeavor needed to actually assign 160
acres to each well.” Id. Although not essential to its decision, the
court further observed that an operator’s assignment of an
additional 80 acres of “tolerance” acreage to a well where
unnecessary to enable the well to produce as much as is capable
would open it to “claims that it is not acting in good faith in
purporting to retain a substantially greater amount of acreage.” Id.
(quoting Philip C. Mani, “Interpreting and Drafting Retained
Acreage Provisions – Partial Termination of Leasehold Estates,”
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Oil, Gas & Mineral Title Examination Course ch. 3, at 6 (State
Bar of Tex. 2015)).

The Endeavor decision contrasts with that of the court in
XOG Operating, LLC v. Chesapeake Exploration Limited
Partnership, No. 15-0935, 61 Tex. Sup. Ct. J. 802, 2018 WL
1770506 (Tex. Apr. 13, 2018), construing the retained-acreage
clause of a limited-term assignment by XOG Operating, LLC
(XOG) to Chesapeake Exploration Limited Partnership (Chesa-
peake) of oil and gas leases covering approximately 1,625 acres
of land in three sections. After the end of the primary term of the
assignment and cessation of any continuous development, the
assignment provided that it would terminate except as to that
portion of the land included within the “proration or pooled unit”
of each well, according to the following:

The term “proration unit” as used herein, shall mean the
area within the surface boundaries of the proration unit
then established or prescribed by field rules or special
order of the appropriate regulatory authority for the
reservoir in which each well is completed. In the absence
of such field rules or special order, each proration unit
shall be deemed to be 320 acres of land in the form of a
square as near as practicable surrounding[] a well
completed as a gas well producing or capable of produc-
tion in paying quantities . . . .

Id. at *1 (alteration in original) (emphasis omitted).

Chesapeake drilled six wells as producing gas wells during
the assignment’s primary term, five of which were within the
Allison-Britt field defined by the Texas Railroad Commission
(RRC). The RRC’s field rules for that field specified that the
“prescribed” proration unit for allowable assignment purposes
was 320 acres. The sixth well had been completed in a field
without special field rules. Chesapeake filed forms with the RRC
for four of the wells, designating proration units aggregating 800
acres. After the end of the primary term, XOG contended that the
lease acreage had reverted to it except for the designated 800
acres plus two acres for each of the other two wells. Chesapeake
asserted that it was entitled to retain 320 acres for each well and
that, notwithstanding that it had not expressly assigned that much
acreage to specific wells in its RRC filings, its assignment was
held as to the entire area. Id. at *1–2. The court affirmed the trial
court’s summary judgment for Chesapeake.

XOG argued that its retained-acreage clause should be
applied no differently from that in Endeavor so that Chesapeake
could retain no acreage except that “assigned to” a well according
to its RRC filings. Id. at *4. Unlike the field rules at issue in
Endeavor, however, the field rules here “prescribed” proration
units of 320 acres, the court pointed out. Id. XOG and Chesa-
peake were free to incorporate the field rules’ prescribed proration
unit size into their assignment to govern their retained-acreage
provision and had done so. Id. Thus, the court held, Chesapeake
retained 320 acres for each of its five wells in the Allison-Britt
Field and another 320 acres for the sixth well. Id. The court’s
opinion does not explain how it might be determined exactly what
acreage is “within the surface boundaries” of each proration unit
if it is not specifically designated in a RRC filing or in some other
document.

It seems reasonably clear from Endeavor that a retained-
acreage clause that maintains a lease or term assignment in effect

only as to acreage “assigned to” a well for proration purposes
must depend on exactly what acreage has been “assigned” in
pertinent RRC filings. Given that operators’ certified plats often
consist of little or nothing more than sketched outlines without
much definition of corners and boundaries, one might wonder
about the result where the acreage “assigned” cannot be ascer-
tained satisfactorily. The Endeavor opinion, moreover, certainly
seems to open the door to lessors’ arguments that the assignment
of more acreage than necessary to enable a well, according to
applicable rules, to produce up to its capability, should be
disallowed in the construction of retained-acreage clauses that
enable the lessee to retain the amount of acreage necessary for a
well to be allocated the maximum producing allowable.

RESERVED NONPARTICIPATING ROYALTY INTEREST HELD

TERMINABLE, BUT TERMINATION PROVISION AMBIGUOUS

The court in ConocoPhillips Co. v. Koopmann, No. 16-0662,
61 Tex. Sup. Ct. J. 605, 2018 WL 1440639 (Tex. Mar. 23, 2018),
considered a deed dated December 27, 1996, from Lois Strieber
to Lorene Koopmann and her husband, conveying a 120-acre tract
of land in DeWitt County, Texas. The deed excepted and reserved
a nonparticipating royalty of one-half of the royalty on production
from the tract “for the limited term of 15 years from the date of
this Deed and as long thereafter as there is production in paying
or commercial quantities . . . .” Id. at *1. Further, if any lease on
the land were maintained in effect

by payment of shut-in royalties any other similar pay-
ments made to the lessors or royalty holder in lieu of
actual production while there is located on the lease or
land pooled therewith a well or mine capable of produc-
ing oil, gas, or other minerals in paying or commercial
quantities but shut-in for lack of market or any other
reason, then . . . it will be considered that production in
paying or commercial quantities is being obtained from
the land herein conveyed.

Id.

In 2007 the Koopmann family, owners of the grantees’
interest under the 1996 deed, including the executive rights,
executed an oil and gas lease with a primary term extending until
October 2010, with the option to extend it until October 2012 by
an additional bonus payment, which was made in 2009. Id.
Burlington Resources Oil & Gas Co. (Burlington), a
ConocoPhillips Co. (ConocoPhillips) affiliate, after acquiring the
Koopmann lease as well as a portion of the Strieber nonparticipat-
ing royalty, drilled a well in a pooled unit that included land
covered by the lease. On December 7, 2011, Burlington sent a
letter to the Koopmanns, informing them that the well was
anticipated to begin producing in the first quarter of 2012 and
tendering “shut-in royalty payments.” Id. at *2. There was no
producing well on the land as of December 27, 2011, the end of
the 1996 deed’s stated primary term, but there was conflicting
evidence of whether the well Burlington had drilled was then
capable of producing. Id. After Burlington commenced production
in February 2012, and had notified the Koopmanns of its intention
to suspend payment of royalty to anyone until the dispute over
royalty ownership was resolved, the Koopmanns returned the
shut-in royalty payments Burlington had tendered and filed suit
for a declaratory judgment construing the Strieber deed’s reserva-
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tion to have terminated and for breach of contract for Burlington’s
failure to pay the disputed royalty to the Koopmanns. Id. The trial
court granted the Koopmanns’ motion for summary judgment,
declaring the Strieber royalty to have expired. Id. The court of
appeals remanded the case on the basis that the Strieber deed was
ambiguous as to whether Burlington’s lease extension or shut-in
payments could have extended the term of the royalty reservation.
Id. at *2.

The court treated as the central issue in the case Burlington’s
argument that the rule against perpetuities voided the Koopmanns’
interest in the reserved royalty regardless of whether the stated
term had expired. The Strieber royalty might not vest in the
Koopmanns until sometime after lives in being plus 21 years,
Burlington argued, and the rule should apply to leave the royalty
intact but the Koopmanns’ future interest excised. Id. at *4.
Although the court disagreed with the Koopmanns’ characteriza-
tion of their interest in the disputed royalty as a vested possibility
of reverter, it held it to be valid.

Under the common law, the court observed, the Koopmann
interest was a springing executory interest because it would not
vest until some future, indeterminate time, although it would have
been classified as a vested possibility of reverter, like the interest
of the lessor after execution of an oil and gas lease, if the deed had
conveyed rather than reserved the nonparticipating royalty
interest. Id. at *5. As such, the Koopmann interest would indeed
seem to violate the rule against perpetuities and therefore be
invalid. But the purpose of the rule—to prevent the exclusion of
the property at issue from commerce—would not be served by
applying the rule to invalidate the Koopmann interest. Refraining
from doing so would instead be consistent with the rule’s purpose
“because alienability and productivity of reserved mineral
interests would be facilitated, not hindered,” the court believed.
Id. at *6.

At its creation the Koopmann interest shared many character-
istics with a vested remainder, an interest not subject to the rule,
particularly in that it was capable of becoming possessory on the
natural termination of the prior estate. Id. at *7. Given that the
Strieber royalty interest was certain to terminate at some point in
time, however indeterminate, and that the reserved interest would
thereupon transfer to an ascertainable taker—the Koopmanns—
the court saw no reason to treat the Koopmanns’ future interest as
uncertain and thus subject to invalidation because it was created
through a reservation rather than a grant. Id. at *8. It was appro-
priate, the court concluded, to hold that in an oil and gas
context—and the court carefully limited its holding to that
context—“where a defeasible term interest is created by reserva-
tion, leaving an executory interest that is certain to vest in an
ascertainable grantee, the [rule against perpetuities] does not
invalidate the grantee’s future interest.” Id. at *10.

Having decided that the Koopmann reversionary interest was
not invalidated by the rule against perpetuities, the court turned to
whether or not the Strieber royalty reservation had terminated. Its
perpetuation in the absence of a well actually producing, the court
noted, required that (1) there be a lease on the premises, (2) there
be a well capable of producing in paying or commercial quantities
but shut in, and (3) the lease be maintained in effect by payment
of “shut-in royalties or similar payments made . . . in lieu of actual
production.” Id. Burlington conceded that a fact issue existed as

to whether its well was capable of producing on December 27,
2011, but asserted that Burlington’s payment to extend the term
of the lease in 2009 was “similar” to a shut-in royalty payment,
because both serve the purpose of extending the lease term in the
absence of actual production, and thus met the deed’s require-
ments if the well was capable of producing. Id. at *11. The
Koopmanns argued, to the contrary, that the Burlington bonus
payment could not be regarded as similar to a shut-in royalty
because the two kinds of payment were tied to different purposes
under the lease: “Whereas a bonus payment is made to extend the
primary term of a paid-up lease . . . , a shut-in royalty is a payment
made as a substitute for actual production.” Id. The supreme court
agreed with the court of appeals that because there are both
similarities and differences between the types of payments,
depending on the criteria used to compare them, there was more
than one reasonable interpretation of “other similar payments” in
the Strieber deed’s savings clause. Id. The clause was therefore
ambiguous, which created a fact issue as to the parties’ intent
requiring remand to the trial court for determination. Id.

The court finally addressed the court of appeals’ holding that
Tex. Nat. Res. Code Ann. § 91.402(b) did not, as Burlington
argued it did, bar the Koopmanns’ breach of contract claim so as
to preclude their seeking interest and attorney’s fees. That
subsection abrogates the statutory requirements that royalty be
timely paid when there is “a dispute concerning title that would
affect distribution of payments.” Koopmann, 2018 WL 1440639,
at *13 (quoting Tex. Nat. Res. Code Ann. § 91.402(b)(1)). In this
case the Koopmanns’ lease contained an express provision
requiring royalty to be paid within 60 days after the end of the
month of production, with no provision excusing payment in the
event of a title dispute. Id. at *12. The statutory provision of a
cause of action to a payee if a payor fails to timely pay royalty, the
court declared, does not abrogate a common-law claim for breach
of contract when there is a controlling lease between the parties.
Id. at *14. The Koopmanns were therefore not barred from
pursuing their common-law breach of contract claim based on the
terms of their lease. Id.

MISREPRESENTATION AND FRAUD CLAIMS AGAINST OIL AND

GAS LESSOR HELD UNSUPPORTABLE

The court in JPMorgan Chase Bank, N.A. v. Orca Assets
G.P., L.L.C., No. 15-0712, 61 Tex. Sup. Ct. J. 522, 2018 WL
1440625 (Tex. Mar. 23, 2018), addressed claims asserted by Orca
Assets G.P., L.L.C. (Orca), the lessee under a purported oil and
gas lease, against its lessor, JPMorgan Chase Bank, N.A.
(JPMorgan), as trustee of the Red Crest Trust.

In preliminary meetings between representatives of the bank
and Orca, the bank’s employee in charge of leasing the Red Crest
Trust acreage asserted that the bank’s acreage was “open,”
meaning unleased, although he would “have to check.” Id. at *1.
Shortly thereafter the bank notified Orca that any leasing would
have to include unusually strict language negating any warranty
and placing all risk of title failure on the lessee. Id. At least partly
in response to Orca’s concerns about the unusual warranty
disclaimer, the parties entered into a letter agreement dated
December 6, 2010, which included the bank’s negation of any title
warranty, affording Orca 30 days within which to verify the trust’s
title and giving Orca the option to elect whether or not to lease
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particular tracts. Id. at *2. Although Orca had been checking the
public property records regularly until that time, it did not do so
after execution of the letter agreement. Orca ultimately elected to
acquire six oil and gas leases from the trust, covering some 919
acres, which negated any warranty of title in the manner de-
manded by the bank. At the closing on January 11, 2011, where
Orca’s land representative delivered its check to the trust in the
amount of $3,217,585, she asked the bank’s representative if he
was sure the leased tracts were all “open,” to which he allegedly
responded, after first looking at some information below his desk
and on his computer, and at some maps, “We’re good to go.
They’re open.” Id. at *3.

Unbeknownst to Orca, however, the bank had already
executed another lease on the same land the previous June to
GeoSouthern Energy Corporation (GeoSouthern), and the
GeoSouthern lease had been filed for record on December 9,
2010. Because there was a prior lease of which Orca was on
constructive notice at the time it closed its leasing transaction for
the Red Crest Trust acreage, Orca’s leasehold title failed. A few
days after the JPMorgan-Orca closing, when GeoSouthern
brought the duplication of leases to its attention, the bank
attempted to return Orca’s bonus consideration. Orca refused the
payment and instead sued the bank for breach of contract, fraud,
and negligent misrepresentation, alleging lost profits of some
$400 million. Id.

The trial court ruled against Orca on all of its claims. The
court of appeals held Orca’s cause of action for breach of contract
barred by the disclaimer of warranty in the lease but reversed the
trial court’s judgment concerning Orca’s fraud and negligent
misrepresentation claims. The bank’s general disclaimer of
warranty, the court of appeals believed, was insufficient to
directly contradict specific representations of title that Orca’s
lessor allegedly had made. Id. The supreme court reversed the
court of appeals and reinstated the trial court’s judgment, holding
that Orca’s failure to exercise ordinary care and reasonable
diligence before relying on the bank’s assurances precluded its
claim as a matter of law. Id. at *10.

For a plaintiff to prevail on a claim for fraud or negligent
misrepresentation, the court observed, it must show both that the
defendant made false statements upon which the plaintiff relied
and that the reliance was justifiable. Id. at *4. The bank conceded
that its officer had made the representation that the acreage Orca
sought was “open” and that it was false. Id. at *5. The only
question for the court, then, was whether Orca justifiably relied on
that statement. The court agreed with the bank that Orca could not
possibly establish justifiable reliance here because (1) the oral
statements that the acreage was open were directly contradicted by
the parties’ explicitly negotiated contractual provisions, and
(2) “red flags” rendered justifiable reliance on the oral representa-
tions objectively unreasonable. Id.

Discussing first the “red flags” argument, the court expressly
rejected the notion that the negation of any warranty of title in the
parties’ letter agreement and in the leases was alone sufficient to
negate justifiable reliance. Instead, said the court, it must “view
the circumstances in their entirety while accounting for the
parties’ relative levels of sophistication.” Id. at *6. Here, the court
noted, Orca’s personnel who were involved in the transaction
were experienced in oil and gas leasing, and such world-savvy

participants should be expected to recognize “red flags.” Id. at *7.
Among those red flags were that the bank’s statements concerning
its title were not altogether unequivocal, at least initially, and that
the bank demanded unusually explicit language disclaiming any
warranty of title. Id. at *8. Moreover, the court pointedly re-
marked, Orca stopped consulting the county property records once
the letter of intent was signed and would have discovered the
filing of the prior lease three days later at minimal cost and effort.
Id. Although Texas courts have never held that a purchaser’s
failure to search the deed records precludes a fraud action against
the seller, it said, “that does not absolve a sophisticated business
plaintiff of its duty to exercise ordinary care.” Id.

In addition to the “red flags” that should have alerted Orca to
the danger of blindly relying on the bank’s representations
regarding its title, another alarm that Orca disregarded, and that
for the court removed any doubt about the proper resolution of
Orca’s claim, was the negation-of-warranty provision’s direct
contradiction of the representation upon which Orca claimed to
have relied. Id. The court of appeals in this case, according to the
supreme court, had applied too strict a standard concerning the
specificity of the contradiction between a written contractual
provision and a prior oral representation. Id. at *9. The bank’s
representation here was, the court found, directly contradicted by
the terms of the parties’ letter agreement and leases. Id. at *10.
The bank’s representation that its acreage was “open” was, said
the court, “essentially equivalent to stating [that] the trust had not
leased the property and, thus, had good title.” Id. “For Orca to
rely on [the] statement that the trust had title, it would have to
ignore an express contractual provision explaining that JPMorgan
and the trust make no guarantees pertaining to title.” Id. It was
true that the negation of warranty did not expressly address
whether the trust had already leased its acreage, a point that had
persuaded the court of appeals to hold that it did not sufficiently
contradict the bank’s oral representations. It did not need to,
however, said the supreme court: If the bank’s representations
amounted to a guarantee of title, as Orca contended, the negation
of any warranty was exactly the opposite. “[N]o reasonable,
sophisticated entity,” the court concluded, “could read the latter
and plausibly believe the former . . . .” Id.

ROYALTY RESERVATION CONSTRUED AS ONE-HALF OF ALL

ROYALTY, NOT ONE-HALF OF GRANTOR’S ROYALTY

INTEREST

The court in Perryman v. Spartan Texas Six Capital Part-
ners, Ltd., No. 16-0804, 2018 WL 1994043 (Tex. Apr. 27, 2018),
considered the effect of royalty reservations in a deed and a deed
of trust conveying a tract of approximately 206 acres in Montague
County, Texas.

In 1977 Ben Perryman conveyed approximately 480 acres of
land, including the tract in dispute, to his son Gary Perryman and
Gary’s wife, Nancy, excepting an undivided 1/2 of the royalty on
production from the land. When Ben died, Gary and his brother
Wade Perryman each inherited half of their father’s interest, so
that Gary and Nancy together owned both the surface and mineral
estates of the land, less a nonparticipating 1/4 of the royalty. Id.
at *1–2.

In 1983 Gary and Nancy executed a deed conveying the 480
acres to a corporation they had formed, GNP, Inc. (GNP), with
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the following exception (which was identical to that in the 1977
deed from Ben): “LESS, SAVE AND EXCEPT an undivided one-
half (1/2) of all royalties from the production of oil, gas and/or
other minerals that may be produced from the above described
premises which are now owned by Grantor.” Id. at *2. GNP then
executed a deed of trust securing a debt to Gainesville National
Bank with an identical exception of royalty. Id. The GNP deed of
trust was foreclosed, and the trustee sold the land to the mortgagee
bank with a deed that excepted “one-half (1/2) of all royalties
from the production of oil, gas and/or other minerals that may be
produced from the above described premises which are now
owned by Gary Perryman . . . .” Id. Any interest that remained in
GNP after its deed of trust and the foreclosure, apparently,
eventually became vested in Gary and Nancy. Id. The interests
conveyed in the trustee’s deed passed by subsequent conveyances
one-half to Spartan Texas Six Capital Partners, Ltd. and Spartan
Texas Six-Celina, Ltd. (collectively, Spartan) and one-half to
Dion Menser. Id. at *3.

Spartan and Menser, who undisputedly owned the executive
rights, executed an oil and gas lease, under which EOG Re-
sources, Inc. drilled a horizontal well. Id. A dispute over royalty
ownership ensued between Spartan and Menser, on the one hand,
who together claimed they owned 1/2 of the royalty, and Gary and
Nancy, on the other, who claimed they owned 9/16 of the royalty
and Spartan and Menser only 3/16. (It was undisputed that 1/4 of
the royalty was owned by Wade’s daughter by inheritance.) The
trial court granted summary judgment to Gary and Nancy, which
the court of appeals reversed, holding that Gary and Nancy owned
only 1/4 of the royalty and Spartan and Menser the 1/2 they
claimed. The supreme court affirmed the judgment of the court of
appeals.

The court’s decision, it said, depended on the single question
of the function of the clause excepting “all royalties from the
production of oil, gas and/or other minerals that may be produced
from the above described premises which are now owned by
Grantor,” when the deed does not disclose that the grantor does
not own all of the royalty. Id. at *1. According to Gary and
Nancy, their 1983 deed to GNP had reserved 1/2 of the 3/4 of the
royalty they owned at the time, and GNP’s deed of trust reserved
another 1/2 of its 3/8 of the royalty. Id. at *6. Spartan and Menser
argued, to the contrary, that both the Perryman-GNP deed and the
GNP deed of trust had purported to convey the land subject only
to an excepted 1/2 of the royalty, so that the 1/2 of the royalty not
excepted had passed to them. The court agreed with Spartan and
Menser. Id.

Gary and Nancy contended that the deeds’ phrase “now
owned by Grantor” in reference to the excepted royalty interests
put the grantees on notice that the grantors did not own all of the
royalty and, imposing the burden of determining the interests
previously conveyed and outstanding by searching the real
property records, excepted and reserved to the grantors 1/2 of any
royalty then owned by the grantors. Id. at *7. The court could not
accept this construction for at least two reasons, it said, one
grammatical and one operational. Id. Because of the absence of a
comma preceding the words “which are now owned by Grantor”
and the grammatical rule that such an absence indicates an intent
to limit the effect of a modifying phrase to the last item in a series
that precedes it, the court concluded that the most reasonable

grammatical construction was that the parties intended “which are
now owned by Grantor” to modify only “premises,” i.e., all of the
land described in the deed. Id. at *8. Although this analysis seems
questionable for the simple reason that the words preceding
“which are now owned by Grantor” in each of the deeds at issue
are not actually a series, the court’s explanation of the “opera-
tional” reason for its decision is more persuasive.

The court disagreed with the Perrymans that by excepting a
portion of the interest “now owned by Grantor,” the deeds only
conveyed the remainder of whatever interest the grantor then
owned. Id. at *9. The court explained:

Although language limiting a conveyance to a portion of
the interest the grantor owns may imply that the grantor
does not own and cannot convey all of the interests, an
exception of a portion of the interest the grantor then
owns does not. A deed that conveys all of the property
interests but excepts a fraction of the interest the grantor
now owns necessarily conveys all of the interests not
excepted. A deed conveys all it purports to convey less
what is excepted. Here, the deeds granted, conveyed, and
warranted all of the [land described], including all of the
surface, mineral, and royalty interests, less the excepted
interests, and thus conveyed everything except 1/2 of the
interest the grantors then owned. A reference to the
interests now owned by the grantor to describe what is
excepted from the conveyance is insufficient to negate
the implication that the grantor owns all of the interests,
at least when no other language suggests otherwise.
These deeds saved and excepted a portion of the inter-
ests the grantors then owned, but gave no indication that
they did not then own all of the royalty interests, just like
they then owned all of the minerals and the premises. On
their face, the deeds granted and conveyed all of the
interests in the property except for a portion of the
interests the grantors then owned; they did not grant and
convey the interests the grantors then owned except for
a portion of those interests.

Id. (citation omitted).

Importantly, the deeds did not expressly disclose that other
parties owned interests or expressly except those. Within the
context of a deed that does so, the court acknowledged, a clause
by which a grantor reserves for himself a fraction of the “royalties
produced from the premises now owned by grantor” might indeed
reserve a fraction of the royalty owned at the time of the deed in
addition to the royalty then outstanding in others. Id. at *8. (Or at
least that is how one might interpret the opinion’s actual wording,
that such a clause may indeed reserve “only a fraction of the
royalties the grantor now owns.”)

GRANTEE’S RIGHT OF DISPOSITION OF MINERALS HELD NOT

FREE OF LIENS

The court in XTO Energy, Inc. v. EOG Resources, Inc., No.
04-17-00046-CV, 2018 WL 1610940 (Tex. App.—San Antonio
Apr. 4, 2018, no pet. h.), construed a 1928 deed and a related
deed of trust conveying 1,653 acres of land in Atoscosa and
McMullen Counties, Texas.

Simona Wofford, joined by her husband, Henry Wofford,
conveyed the land to Thomas Hetherington in a deed that reserved
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a vendor’s lien as security for the payment of five promissory
notes. At the same time Hetherington executed a deed of trust in
favor of O.F. Heinen, as trustee, conveying the land also as
security for payment of the notes. Id. at *1. Both the deed and the
deed of trust included the following paragraph:

It is further agreed and stipulated that grantee may make
such disposition of seven-eights [sic] (7/8) of the mineral
rights as he may deem fit, however, it further provides
that the usual one-eighth (1/8) royalty will be retained
against the land for the protection of the holder or
holders of the notes, until the entire balance against the
land shall have been fully paid, with all interest thereon.

Id. at *2 (alteration omitted). (Although both instruments gave the
right of disposition to the “grantee,” there seems to have been no
dispute that Hetherington was the party who was to have that right
under the deed of trust.)

Two days after the deed and deed of trust were executed,
Hetherington executed a deed conveying to Magnolia Petroleum
Co. (Magnolia) “[a]n undivided seven-eights [sic] (7/8ths)” and
“[a]ll the oil and gas and oil and gas rights and other minerals and
mineral rights in and under and that may be produced from the
[land] . . . .” Id. (second alteration in original). A year later he
defaulted on payment of the first note, and Simona exercised her
option to accelerate the notes and have the property sold by the
trustee. She bought the property at the trustee’s sale held on April
1, 1930. Id.

In 2009 the successors to Simona’s interest, referred to in the
opinion as the McNeel Heirs, leased their interests in the minerals
underlying the land to EOG Resources, Inc. (EOG), which drilled
two wells and began paying royalties to the McNeel Heirs. XTO
Energy, Inc. (XTO), successor to Magnolia, filed a trespass-to-
try-title suit against the McNeel Heirs and EOG, claiming that it
owned the entire mineral estate in the land under its deed from
Hetherington. The trial court granted summary judgment to the
McNeel Heirs and EOG, decreeing that the entire mineral estate
had become vested in them and their predecessors in title under
the 1930 trustee’s deed. XTO appealed, and, after XTO and EOG
settled, the court of appeals affirmed the judgment for the McNeel
Heirs. Id. at *2.

XTO contended that the mineral disposition clause of the
deed and deed of trust authorized Hetherington to convey title to
Magnolia free and clear of the vendor’s lien and deed of trust lien,
replacing those liens with the retained 1/8 royalty as security for
payment of Simona’s notes. Id. at *3. It further asserted that the
1/8 royalty was itself extinguished by the foreclosure sale, and had
become vested in XTO, since its duration was to be limited to the
period until the balance was paid on the notes. Id. The court
disagreed.

Nothing in the deed or deed of trust explicitly excluded or
released the minerals from the liens upon Hetherington’s convey-
ance of them, the court pointed out. Id. at *5. Those liens, by the
terms of the instrument, were “against the Property,” i.e., the
entire mineral estate and the surface. Id. at *6. Construing the
disposition clause as providing an additional type of security to
protect against a mineral transfer, rather than a replacement of the
liens against the mineral estate, according to the court, gave effect
to and harmonized all provisions of the deed and deed of trust. Id.

A forceful dissent questioned the majority’s characterization
of the 1/8 royalty that Hetherington was required to retain as
being somehow additional security rather than a component of the
security that Simona’s liens otherwise afforded. The interpretation
that the exercise of Hetherington’s power of disposition did not
extinguish the vendor’s lien and deed of trust lien, according to
the dissent, rendered that power meaningless. Id. at *10 (Barnard,
J., dissenting). The dissenting justice would have held, however,
that Magnolia acquired only 7/8 of the minerals, not the full
mineral estate. Id. at *13.

DEVELOPING COTENANT HAS NO DUTY TO PAY ROYALTY TO

LESSORS OF NONDEVELOPING COTENANT LESSEE

Devon Energy Production Co. v. Apache Corp., No. 11-16-
00105-CV, 2018 WL 2022699 (Tex. App.—Eastland Apr. 30,
2018, no pet. h.), decided a dispute between Devon Energy
Production Co. (Devon), the lessee of an undivided 2/3 of the
mineral estate of a tract of land, and Apache Corp. (Apache), the
lessee of the remaining 1/3 of the minerals.

After Apache and Devon were unsuccessful in attempting to
negotiate a joint operating agreement for developing the land,
Apache drilled seven successful oil wells without Devon’s
participation. After recovering its drilling and operating costs out
of proceeds of production from the wells, Apache began account-
ing to Devon, as Apache’s cotenant, for Devon’s share of the
wells’ net revenues. Devon’s lessors filed suit against Devon and
Apache for failure to pay royalty allegedly due them under their
leases to Devon, and Devon asserted in a cross-claim that Apache
owed royalty payments directly to Devon’s lessors under Tex.
Nat. Res. Code Ann. § 91.402. The trial court granted summary
judgment to Apache both on Devon’s cross-claim and on the
Devon lessors’ claims. After severance of Devon’s cross-claim
into a separate suit and the trial court’s entering a take-nothing
judgment for Apache, Devon appealed. Devon, 2018 WL
2022699, at *1.

The court focused on whether Apache had purely statutory
liability to Devon’s royalty owners, expressing well-founded
doubt whether a developing cotenant could possibly be otherwise
liable for payment of royalty under leases to a nonparticipating
cotenant’s lessors. Section 91.402(a), the court observed, requires
a payor of oil and gas production proceeds to pay each payee
within 120 days after the end of the month of first sale of produc-
tion and thereafter on a timely basis. Id. at *3. Accordingly, said
the court, the critical inquiry was whether Apache and Devon’s
lessors had a “payor-payee” relationship as defined by the
applicable statutes. Id. The court determined that they did not.

Tex. Nat. Res. Code Ann. § 91.401(2) defines “payor” as one
who undertakes to distribute oil and gas proceeds to the payee, the
court pointed out, and section 91.401(1) defines “payee” as “any
person or persons legally entitled to payment from the proceeds
derived from the sale of oil or gas from an oil or gas well located
in this state.” Devon, 2018 WL 2022699, at *3. Devon’s lessors
were not “payees” insofar as Apache was concerned, the court
explained, because Apache never “undertook” to enter into a
legally binding relationship with them such that they were “legally
entitled to payment” from Apache. Id. at *4. The court distin-
guished Prize Energy Resources, L.P. v. Cliff Hoskins, Inc., 345
S.W.3d 537 (Tex. App.—San Antonio 2011, no pet.), in which
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the court held the operating cotenant liable for payment to royalty
owners from the outset of production, on the basis that the royalty
interests in that case were nonparticipating royalty interests
unrelated to a particular lease, not royalty interests reserved under
a lease that bore no relationship to the operator’s leases. Devon,
2018 WL 2022699, at *4–5.

U T A H —  O I L  &  G A S

A N D R E W  J .  L E M I E U X

—  R E P O R T E R  —

UTAH LEGISLATURE CONFIRMS STATE LAW PREEMPTION OF

LOCAL GOVERNMENT REGULATIONS AFFECTING OIL AND

GAS ACTIVITY

The Utah legislature recently confirmed that, subject to
federal law, state regulation of oil and gas activity occupies the
entire regulatory field, thus preempting conflicting local govern-
ment ordinances and other regulations, with limited exceptions.
See S. 191, 2018 Utah Laws ch. 460 (amending Utah Code Ann.
§§ 10-9a-102, 17-27a-102; enacting Utah Code Ann. § 40-6-2.5)
(effective Mar. 26, 2018). Senate Bill 191 amends the statutes
establishing the authority of Utah municipalities and counties to
regulate land use by providing that local regulations governing
land use must “comply with the state’s exclusive jurisdiction to
regulate oil and gas activity, as described in [Utah Code Ann.
§ 40-6-2.5].” Utah Code Ann. §§ 10-9a-102(3)(a), 17-27a-
102(3)(a). The amended statutes provide that a municipality or
county may regulate “surface activity incident to an oil and gas
activity,” but the municipality or county must show that the
regulation (1) is necessary to provide for the health, safety, and
welfare of its inhabitants, among other permitted purposes;
(2) “does not effectively or unduly limit, ban, or prohibit an oil
and gas activity”; and (3) “does not interfere with the state’s
exclusive jurisdiction to regulate oil and gas activity.” Id. New
section 40-6-2.5 defines “oil and gas activity” as “activity
associated with the exploration, development, production,
processing, and transportation of oil and gas as set forth in [Utah
Code Ann. tit. 40, ch. 6].” Id. § 40-6-2.5(1)(a). The new statute
provides some examples of oil and gas activity, such as drilling
and hydraulic fracturing, as well as a catch-all for “any other
activity identified by the Board of Oil, Gas, and Mining.” Id. The
statute confirms that “[s]ubject to relevant federal law, regulation
of oil and gas activity is of statewide concern and the state
regulation of oil and gas activity occupies the whole field of
potential regulation.” Id. § 40-6-2.5(2). It also allows a municipal-
ity or county to regulate a surface activity that is incidental to
an oil and gas activity, provided that such regulation does
not effectively or unduly limit, ban, or prohibit an oil and gas
activity and is not otherwise preempted by state or federal law. Id.
§ 40-6-2.5(3).

UTAH LEGISLATURE FURTHER AMENDS POOLING STATUTES

In Vol. XXXIV, No. 2 (2017) of this Newsletter, we reported
on amendments to Utah’s spacing and pooling statutes, which
allowed pooling orders entered by the Utah Board of Oil, Gas and
Mining (Board) to take effect retroactively to the date of first

production of a well within the drilling unit, even if the retroactive
date preceded the Board’s order establishing the drilling unit, if
there were no objections from parties to the proceeding. See S.
191, 2017 Utah Laws ch. 220 (amending Utah Code Ann. §§ 40-
6-2, -6, -6.5). Effective May 8, 2018, a pooling order may pre-
date the Board’s order establishing a drilling unit in the absence
of objections or if the Board receives an objection and finds that
a party has “engaged in inequitable conduct prejudicing another
party’s correlative right.” Utah Code Ann. § 40-6-6.5(11); see
H.R. 491, 2018 Utah Laws ch. 246 (amending Utah Code Ann.
§ 40-6-6.5) (effective May 8, 2018). The recent amendments also
provide that a pooling order entered by the Board will apply to all
subsequent wells in a drilling unit, unless a party petitions the
Board for a modification (e.g., to account for actual costs incurred
in connection with a subsequent well in the drilling unit). Utah
Code Ann. § 40-6-6.5(12).

UTAH DEQ PROVIDES PERMIT-BY-RULE FOR OIL AND GAS

SOURCES

The Utah Department of Environmental Quality recently
promulgated new regulations and amended existing regulations in
an effort to streamline the regulatory process for oil and gas
sources, which collectively comprise a significant portion of the
emissions inventory in Utah. See Utah Admin. Code R307-150,
-401, -504 through -510. Under the new permit-by-rule process,
an operator of an oil and gas well with emissions below major
source thresholds is no longer required to file a notice of intent
and receive an approval order under the new source review
permitting process. Instead, the operator must register the well
with the Utah Division of Air Quality in accordance with Utah
Admin. Code R307-505 and certify compliance with the permit-
by-rule regulatory requirements. Id. R307-401-10(5). The
regulatory requirements reflected in the amended and new
regulations include provisions for controlling emissions of volatile
organic compounds (VOC) from tank trucks, storage vessels
located at a well site with VOC emissions of four tons of uncon-
trolled emissions or greater on a rolling 12-month basis, and
dehydrators with VOC emissions of four tons of uncontrolled
emissions per year or greater. See id. R307-504, -506, -507.
Semiannual or, in the case of components that are “difficult to
monitor,” annual leak detection and repairs are also required if
controls are used. Id. R307-509. Natural gas-fired engines at well
sites must comply with requirements for emissions of nitrogen
oxides, carbon monoxide, VOCs, and hydrocarbons with nitrogen
oxides. Id. R307-510. And operators of oil and gas sources that
have emissions greater than one ton per year must submit an
inventory for such sources triennially. Id. R307-150.

UTAH DNR ESTABLISHES COMPENSATORY MITIGATION

PROGRAM FOR GREATER SAGE-GROUSE

The Utah Department of Natural Resources (DNR) recently
created a compensatory mitigation program for greater sage-
grouse. The regulations are aimed at promoting the conservation
strategies contained in the State’s “Conservation Plan for Greater
Sage-grouse in Utah” (Plan), increase habitat for sage-grouse,
connect disjointed habitats through the creation of corridors, and
protect occupied habitat. Utah Admin. Code R634-3-1. The
program was also developed in an effort to help keep the sage-
grouse from being listed under the federal Endangered Species
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Act. See Notice of Proposed Rule R634-3, DAR File No. 42309,
2017-23 Utah Bull. 67 (Dec. 1, 2017). The program allows
landowners to apply for inclusion of their land in the program in
exchange for credits that can be sold to those who effectuate
“permanent disturbances” (defined as human action resulting in a
loss of sage-grouse habitat for at least five years) in sage-grouse
management areas, as identified in the Plan. Utah Admin. Code
R634-3-3(28). The program contemplates a 4:1 mitigation ratio,
under which a person causing permanent disturbance to one acre
of sage-grouse habitat “should” provide four acres of habitat or
corridors to “offset indirect impacts from disturbance and account
for differences in habitat quality without conducting a detailed
analysis of either factor.” Id. R634-3-3(26).

Interestingly, the regulations provide that the DNR “may”
require a split-estate mineral owner to co-sign a “term mitigation
agreement” between the DNR and landowner and guarantee in
writing that the mineral estate will not be developed during the
agreement term. Id. R634-3-5(2)(a)(vii). On the other hand, the
regulations governing “conservation banks,” which involve larger
land areas than term mitigation agreements, provide that “[n]o
split-estate property shall receive informal approval unless the
applicant provides a . . . written guarantee from the owner(s) of
the mineral estate that mineral owners, or their lessees or assigns,
will not occupy or disturb the surface in any way for mineral
exploration or development” during the agreement term and that
“[s]uch written guarantee shall be recorded, and shall run with the
land and be binding on successors and assigns of the mineral
owner for the term of the Agreement.” Id. R634-3-6(3)(c)(i). In
this reporter’s opinion, it is highly unlikely that the DNR would
ever enter into a term mitigation agreement in the absence of a no-
surface-occupancy guarantee from a split-estate mineral owner
and its lessee(s), notwithstanding the permissive language in the
regulation.

Another notable feature of the regulations is that they allow
a federal agency to utilize credits generated by the State to offset
permanent disturbances on federal lands. Id. R634-3-4(7)(a). The
regulations also allow federal agencies to “authorize the use of in-
lieu payments from a person permanently disturbing habitat” and
provide that “[u]pon payment of the in-lieu fee to the [DNR], the
federal agency will provide a written receipt stating that the
compensatory mitigation requirements are satisfied and allow a
project causing permanent disturbance to habitat to proceed on
federal lands.” Id. R634-3-4(7)(b).

W E S T  V I R G I N I A —  

O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

WEST VIRGINIA SUPREME COURT OF APPEALS HOLDS THAT

LESSEE’S DECISION TO DEDUCT POST-PRODUCTION COSTS

IN ROYALTY CALCULATION DID NOT PREVENT LESSEE FROM

COMPELLING ARBITRATION UNDER LEASE PROVISION THAT

PERMITTED ARBITRATION OF “ANY QUESTION”
CONCERNING THE LEASE

The West Virginia Supreme Court of Appeals has reversed
a trial court decision that an oil and gas lessee had waived its right
to refer to arbitration a dispute with its lessors over the deduction
of post-production costs under an arbitration clause in an oil and
gas lease. See Chevron U.S.A., Inc. v. Bonar, No. 16-1213, 2018
WL 871567 (W. Va. Feb. 14, 2018) (unpublished), rev’g No. 16-
C-153, 2016 WL 10807068 (W. Va. Cir. Ct. Dec. 11, 2016). In
Chevron, the lessors granted an oil and gas lease in 2010 and
claimed that the lessee had never deducted post-production costs
in the calculation of royalties until 2016 when the lessee started
to do so. Id. at *1. The lease contained an arbitration clause that
provided that “[a]ny question concerning this lease” shall be
arbitrated. Id. The lessors filed a declaratory judgment action to
determine whether the lessee had the right to deduct these costs
and the lessee moved to compel arbitration of the issue. Id. The
lessors argued that the lessee had waived its right to compel
arbitration because when it decided to start deducting post-
production costs it had unilaterally decided the “question” about
post-production deductions. Id. at *2. The trial court agreed with
the lessors and refused to compel arbitration; the lessee appealed.
Id.

The Supreme Court of Appeals reversed and found that the
reference to “any question” in the arbitration clause did not mean
any inquiry, as such a result would be absurd, but rather referred
to an objection or dispute. Id. at *3. Since the lessee had no
obligation to arbitrate the issue prior to commencement of the
litigation, it had not waived its right to arbitrate. Id. at *4.

FEDERAL COURT FINDS THAT PROVISION IN SALES

AGREEMENT THAT REQUIRED “SPUDDING” A WELL DID NOT

REQUIRE DRILLING A PRODUCING WELL

The U.S. District Court for the Southern District of West
Virginia has held that a provision in a purchase and sale agree-
ment that required the purchaser to “spud” certain oil and gas
wells within a given time period only required the purchaser to
start drilling the wells, but did not require the drilling of produc-
ing wells. See Statoil USA Onshore Props. Inc. v. Pine Res., LLC,
No. 2:14-cv-21169, 2018 WL 889229 (S.D. W. Va. Feb. 14,
2018), appeal docketed, No. 18-1291 (4th Cir. Mar. 14, 2018).
Pine Resources, LLC (Pine) conveyed mineral interests in
Barbour County, West Virginia, to PetroEdge Energy, LLC
(PetroEdge), which then conveyed its rights to Statoil USA
Onshore Properties Inc. (Statoil). Id. at *1. In its agreement with
Pine, PetroEdge had agreed to “spud” one well within one year
and an additional two wells within five years. Id. Pine argued that
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this provision required completing a well and producing minerals.
Id. Statoil, as successor to PetroEdge, argued that spudding meant
beginning a well only. Id. No wells were ever drilled and Pine
filed suit for breach of contract.

During a bench trial, the court considered (1) whether
production was required, and if so, (2) the amount of damages
owed to Pine. Id. The court concluded that the spudding provision
did not require production and, as a result, Pine had suffered no
damages as a result of the breach. Id. at *7. Pine has appealed the
decision to the U.S. Court of Appeals for the Fourth Circuit.

FEDERAL COURT GRANTS LESSEE’S MOTION TO DISMISS

BECAUSE IT HAD SATISFIED WELL COMMENCEMENT

REQUIREMENTS UNDER SETTLEMENT AGREEMENT WITH

LESSORS

The U.S. District Court for the Northern District of West
Virginia has held that an oil and gas lessee satisfied a requirement
in a settlement agreement with its lessors to commence two oil
and gas wells within a one-year period when it applied for well
permits and started drilling the wells within the one-year period.
See Lucey v. SWN Prod. Co., No. 5:17-cv-00066, 2018 WL
771725 (N.D. W. Va. Feb. 7, 2018), appeal docketed, No. 18-
1247 (4th Cir. Mar. 6, 2018).

Near the end of the primary term of an oil and gas lease, the
lessors and the lessee could not agree on the terms of an exten-
sion. Id. at *1. The lessors filed suit against the lessee, but the
parties agreed to a settlement that provided, in part, that the lessee
would pay the lessors additional money “if there is not a com-
mencement of two (2) wells within one (1) year of the effective
date of this agreement. For the purposes of this agreement,
commencement of a well is defined consistent with the terms of
the Lease.” Id. The lease defined commencement of a well as
being “when preparations for drilling have been commenced.” Id.
The settlement agreement was signed on October 29, 2012. Id.
Prior to this date, the lessee had already applied for and received
well permits. Id. These wells were ultimately drilled on the
lessors’ property within the one-year time frame. Id. at *3.

The lessors filed a breach of contract action arguing that the
lessee must pay the additional money because the lessee had
already commenced the wells before the effective date of the
settlement agreement, rather than waiting until after the execution
of the settlement agreement. Id. The lessee filed a motion to
dismiss on the grounds that the agreement only required that the
commencement must have occurred prior to October 29, 2013,
regardless of any “start date.” Id. The court agreed with the lessee
and found that the settlement agreement established a deadline for
commencement of a well—which the lessee satisfied by applying
for the well permits and drilling the wells—not a window during
which the commencement must occur. Id. at *4. The lessors have
appealed this decision to the U.S. Court of Appeals for the Fourth
Circuit.

WEST VIRGINIA LEGISLATURE PROHIBITS POST-PRODUCTION

COST DEDUCTIONS WHEN CALCULATING ROYALTIES UNDER

FLAT-RATE ESCALATION STATUTE, REFORMS COTENANCY

RULES, AND IMPOSES NEW REPORTING REQUIREMENTS ON

PAYMENTS TO ROYALTY OWNERS

The 83rd Legislature of West Virginia completed its second
regular session on March 10, 2018. In total, 1,778 bills were
introduced, 260 of which were sent to the governor for his
signature. Eleven bills were vetoed. Three bills in particular will
affect the oil and gas industry in West Virginia.

Post-Production Cost Deductions

Senate Bill 360, 83d Leg., 2d Sess. (W. Va. 2018), clarifies
the legislature’s intent pertaining to W. Va. Code § 22-6-8 and
abrogates the West Virginia Supreme Court of Appeals’ holding
in Leggett v. EQT Production Co., 800 S.E.2d 850 (W. Va. 2017),
see Vol. XXXIV, No. 3 (2017) of this Newsletter. Section 22-6-8
provides that permits for new wells to be drilled under flat-rate
leases will not be issued unless at least a one-eighth royalty is
provided. The Leggett decision interpreted the statute to mean that
the royalty should be calculated on a net-back method, permitting
deductions for post-production costs.

The new law, which takes effect May 31, 2018, provides that
the royalty payments shall be calculated without post-production
cost deductions. One oil and gas producer has already filed a
challenge to the statute in the U.S. District Court for the Northern
District of West Virginia against the West Virginia Department of
Environmental Protection, alleging the statute violates the
Contracts and Due Process Clauses of the U.S. Constitution. See
EQT Prod. Co. v. Caperton, No. 1:18-cv-00072 (N.D. W. Va.
filed Apr. 12, 2018); see also Brad McElhinny, “EQT Sues WV
Government over New Royalties Law,” MetroNews (Apr. 14,
2018).

Cotenancy Rules

House Bill 4268, 83d Leg., 2d Sess. (W. Va. 2018), included
an enactment of the Cotenancy Modernization and Majority
Protection Act, W. Va. Code §§ 37B-1-1 to -7, which will ease
the West Virginia rule that had characterized oil and gas
production as waste unless the co-owners of the oil and gas had
unanimously consented to its development. The Act takes effect
90 days from March 5, 2018, and establishes a mechanism by
which a parcel can be developed absent consent from all of the
co-owners. But the Act does not completely repeal the unanimous
consent rule. It only applies where there are seven or more
cotenants and at least 75% of the ownership has consented to
development. Once the thresholds are met, a nonconsenting
cotenant must choose to either (1) receive a pro rata share of the
royalty (free from post-production cost deductions) at the highest
rate to be received by a consenting cotenant, or (2) participate in
the development of the tract. Unknown or missing cotenants are
deemed to have elected the first option.

The bill also contains provisions limiting liability for waste,
protecting unknown or missing owners (effective July 1, 2018),
and prohibiting surface disturbance, among other things.

Reporting Requirements

House Bill 4270, 83d Leg., 2d Sess. (W. Va. 2018), is known
as the “check stub bill.” The bill takes effect 90 days from March
10, 2018, and requires oil and gas producers to provide certain
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minimum information to royalty owners such as the API well
number, the amount of oil or gas produced, and the price for each
product sold. The bill also requires timely payments of royalties,
with interest penalties if not timely made, as well as quarterly
production reporting to the West Virginia Department of
Environmental Protection.

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

WYOMING’S SELF-BONDING RULES UNDER FIRE

In Vol. XXXIII, Nos. 1 and 3 (2016) of this Newsletter
Wyoming’s self-bonding program was reported to be under
scrutiny by environmental advocates and the Office of Surface
Mining Reclamation and Enforcement (OSMRE). Self-bonding is
a program that allows mining companies to pay for future
reclamation costs without having to post reclamation bonds,
provided the companies meet certain financial criteria. See Wyo.
Rules & Regs. ENV LQC ch. 11, §§ 1–7. In the wake of numer-
ous coal company bankruptcies and given uncertainties in the coal
market, environmental groups and OSMRE questioned whether
self-bonding was an adequate mechanism to ensure money is
available for reclamation of mining operations.

In response to this pressure, the Wyoming Department of
Environmental Quality’s Land Quality Division (LQD) proposed
revisions to its rules that would limit self-bonding going forward.
See LQD, “Proposed Rules & Regulations,” http://deq.wyoming.
gov/lqd/resources/proposed-rules-regs/. Among other changes, the
proposed revisions would require companies to receive a higher
credit rating than previously required from a financial firm like
Moody’s Investor Service in order to demonstrate the financial
stability needed to qualify for self-bonding. The revisions would
also limit self-bonding for existing mining operations to those
with a remaining lifespan of at least 10 years. See id.

After pushback from coal companies who argued the
revisions were too stringent, the LQD’s Land Quality Advisory
Board remanded the proposed revisions back to the LQD follow-
ing a March 28, 2018, meeting in Gillette, Wyoming. See Heather
Richards, “New Rules Restricting Self-Bonding in Wyoming Fail
to Clear Regulatory Board,” Casper-Star Trib. (Mar. 28, 2018).
The board stated it had questions about the revisions and wanted
further explanation on the credit rating system. Id. The revisions
have to clear the board before moving to a hearing before Wyo-
ming’s Environmental Quality Council. Id. Following the LQD’s
reconsideration of the revisions, the board will meet again in
several months concerning any proposed revisions.

While Wyoming debates changes to its self-bonding program,
the U.S. Government Accountability Office (GAO) publicly
released a report on April 5, 2018, recommending that Congress
amend the Surface Mining Control and Reclamation Act of 1977
(SMCRA), 30 U.S.C. §§ 1201–1328, to eliminate self-bonding.
See GAO, “Coal Mine Reclamation: Federal and State Agencies
Face Challenges in Managing Billions in Financial Assurances”
(GAO-18-305 Mar. 2018). The GAO outlined the current risks
and complications of self-bonding and explained that other more

secure methods to ensure reclamation are readily obtainable. Id.
Although it is unclear whether Congress will answer the GAO’s
call to amend SMCRA, such changes would spell an end to
Wyoming’s self-bonding program, as Wyoming’s standards must
be as strict as the federal standards laid out under SMCRA.

C A N A D A  —  M I N I N G  /  

O I L  &  G A S

V I V E K  T . A .  W A R R I E R

A L E X I S  E .  T E A S D A L E

I S A B E L  L A N G L O I S

R O Y  L O U

—  R E P O R T E R S  —

TEST TO DETERMINE WHEN A GROSS OVERRIDING ROYALTY

INTEREST CONSTITUTES AN INTEREST IN LAND

Introduction

In a decision of critical interest to the holders of overriding
royalties in the mining and oil and gas sectors, the Ontario Court
of Appeal has clarified the test used to determine when a gross
overriding royalty interest constitutes an interest in land.

The court’s recent decision in Third Eye Capital Corp. v.
Dianor Resources Inc., 2018 ONCA 253, both reaffirms the test
established in the Supreme Court of Canada’s 2002 landmark
decision Bank of Montreal v. Dynex Petroleum Ltd., 2002 SCC 7,
and implements a practical approach to the application of this test,
sensitive to underlying business realities. Notably, the court of
appeal determined that to create a valid interest in land, it is not
necessary for the royalty holder to be granted the right to enter the
land to explore and extract minerals—an element that was
introduced into the legal test for determining the nature of royalty
interests by courts in Québec and Ontario.

Test Established in Dynex

In Dynex, the appellant Bank of Montreal was a secured
creditor of Dynex Petroleum Ltd. (Dynex), a bankrupt corpora-
tion. The respondents, Enchant Resources Ltd. and an individual
named D.S. Willness, held overriding royalties issued from the
working interest held by Dynex. The respondents argued that their
royalty rights constituted interests in land and that the trustee in
bankruptcy could not sell the oil and gas assets of Dynex free and
clear of their overriding royalties. Dynex, 2002 SCC 7, paras. 2–3.

The Supreme Court of Canada confirmed that a gross
overriding royalty carved out of a working interest is capable of
being an “interest in land” if the parties so intended. The Court
held that a royalty interest can create an interest in land when:

1) the language used in describing the interest is suffi-
ciently precise to show that the parties intended the
royalty to be a grant of an interest in land, rather than a
contractual right to a portion of the oil and gas sub-
stances recovered from the land; and

2) the interest, out of which the royalty is carved, is itself
an interest in land.

Id. para. 22.
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The characterization of a royalty interest as an interest in land
is important because an interest in land “runs” with the land and
will bind a third-party purchaser of the land. In addition, interests
in land have typically been characterized as indefeasible in an
insolvency context. Conversely, if a royalty interest is character-
ized as a mere contractual right to share in the profits derived
from the sale of the extracted minerals, the royalty interest will not
“run” with the land and can be enforced only against the grantor
of the royalty.

Dianor

Dianor Resources Ltd. (Dianor) was engaged in the explora-
tion and development of mining properties and held various
mining claims in Québec and Ontario. In August 2015, on
application by a secured lender, the court appointed a receiver
over Dianor’s assets. The receiver sought court approval of the
sale of Dianor’s Ontario mining claims, which were subject to
gross overriding royalties, to a third party. The proposed terms of
sale included a condition that the royalty interests be terminated
or significantly reduced, and contemplated that a cash payment of
$250,000 would be made to the royalty holder as compensation
(based on expert valuation of the royalties). Dianor, 2018 ONCA
253, paras. 1–5.

The royalty holder did not oppose the sale but argued that the
mining claims had to be transferred to the purchaser subject to the
royalty interests. Id. para. 5. The royalty holder argued that the
relevant agreements granting the gross overriding royalties
evinced a clear intention that the royalty interests were interests
in land and would “run” with the lands—providing, in relevant
part:

4.1. It is the intent of the parties hereto that the [gross
overriding royalty] shall constitute a covenant and an
interest in land running with the Property and the Mining
Claims and all successions thereof or leases or other
tenures which may replace them, whether created
privately or through governmental action, and including,
without limitation, any leasehold interest.

Id. para. 27.

Applying the principles set out in Dynex, Justice Newbould
of the Ontario Superior Court of Justice held that the royalty
interests were not interests in land. Justice Newbould determined
that neither the parties’ expressed intentions (as reflected in the
contractual language providing that the royalty “shall constitute a
covenant and an interest in land”), nor the registration of the
royalty interests, was sufficient to convey an interest in land. Id.
para. 56. He found that the royalty interest, as expressed in each
of the royalty agreements, was only a right to share in revenues
produced from the extracted minerals. Id. Notably, Justice
Newbould stated that in order to qualify as an interest in land, the
royalty agreements had to give the royalty holder the right to enter
the property to explore and extract minerals. Id. para. 67.

Based on this conclusion, Justice Newbould issued a vesting
order, which authorized the sale of the Ontario mining claims free
from the royalty interests on the condition that $250,000 of the
proceeds of sale be paid to the royalty holder as compensation. Id.
para. 99. Interestingly, Justice Newbould went on to state, albeit
in obiter dicta, that the court would have the authority to grant
the vesting order free of the royalty rights “whether the royalty

rights were or were not an interest in land.” Id. para. 100 (quoting
Third Eye Capital Corp. v. Dianor Res. Inc., 2016 ONSC 6086,
para. 40).

Dianor Court’s Clarification and Reaffirmation of Dynex

On appeal, Justice Lauwers, writing for the unanimous panel
of the court, concluded that the royalty interests were in fact
interests in land. In rendering the decision, Justice Lauwers found
that the motion judge had made three errors in applying Dynex:

(1) First, the motion judge failed to “examine the parties’
intentions from the royalty agreements as a whole, along
with the surrounding circumstances.” Id. para. 66.
Justice Lauwers held that the plain language of the
royalty agreements, when examined as a whole, and the
fact that the royalty holder registered the interests on title
was sufficient to evidence the parties’ intention to create
interests in land. Id. para. 63.

(2) Second, the motion judge erred in holding that in order
to qualify as an interest in land, the royalty agreements
had to give the royalty holder the right to enter and work
the land. Id. para. 67. Justice Lauwers held that the
Dynex test does not require a royalty holder to have the
right to enter the property to explore for and extract
minerals to qualify the royalty interest as an interest in
land. Id. para. 71. Justice Lauwers recognized that
royalty interests are fundamentally passive interests
carved out from the mineral estate, reiterating the
acknowledgement of the Court in Dynex that royalty
rights are virtually always nonoperating interests. Id.
paras. 72–73.

(3) Third, Justice Lauwers held that the fact that the royalty
interests were calculated based on production did not
defeat the clear intention of the parties that the royalty
interests were interests in land. Id. para. 77. According
to Justice Lauwers, the motion judge erred in holding
that the royalty interest was only a right to share in
revenues produced from the extracted minerals. Id.
paras. 75–76.

Having concluded that the royalty interests were interests in
land, Justice Lauwers invited further submissions on the issue of
whether the motion judge had jurisdiction to issue a vesting order
that extinguished the royalty interests. Id. para. 121.

Implications of Dianor

The court’s decision in Dianor clarifies the principles
established in Dynex and reduces some of the uncertainty created
by Justice Newbould’s interpretation of Dynex in finding that it is
not necessary for the royalty holder to be granted the right to enter
the land to explore and extract minerals, and in confirming that 
the calculation of a royalty based on production does not defeat
the clear intention of the parties that it constitutes an interest in
land.

Dianor also serves as a reminder of the importance of
properly drafting a royalty agreement if the parties’ intention is to
have the royalty interest run with the land and bind a third-party
purchaser. This intention can be expressed by the use of words
such as “grant,” “assign,” and “convey.” It is important to note,
however, that in determining when a royalty interest constitutes an
interest in land, the courts will examine the parties’ intention from
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the agreement as a whole, along with the surrounding circum-
stances, as opposed to searching for specific “magic words.” If the
royalty agreement is not drafted to convey the parties’ intention
that the royalty be an interest in land, the royalty interest will be
construed as a mere contractual right enforceable only against the
grantor of the royalty.

Prudent royalty holders should also consider, where possible,
registering a caveat on title to the relevant surface and/or mining
rights to protect their interests in land. It should be noted,
however, that it is not possible to register a caveat or caution
against Crown mineral leases in Alberta for a royalty interest.
Dianor demonstrates that the registration of the royalty interest is
an indicium of the parties’ intention to create an interest in land.

The next phase of the appeal will consider the powers of the
court in insolvency proceedings to vest assets free and clear
of royalty interests that constitute interests in land. Justice
Newbould’s comment, albeit in obiter dicta, suggests that interests
in land can be made subject to vesting orders. The Ontario Court
of Appeal’s ruling on this issue is highly anticipated, as Justice
Newbould’s decision was contrary to the generally held expecta-
tion that interests in land that “run” with the land cannot be
extinguished through a vesting order. To date, a court’s jurisdic-
tion to extinguish a proprietary interest belonging to a third party
by way of a vesting order has been limited to a very narrow set of
circumstances. A decision affirming Justice Newbould’s finding
would be a concerning development for owners of royalty interest
portfolios.
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DEPARTMENT OF THE INTERIOR RELEASES CRITICAL

MINERALS LIST

On May 18, 2018, the U.S. Department of the Interior’s U.S.
Geologic Survey (USGS) finalized a list of 35 “critical minerals,”
an action that was directed by President Donald Trump under
Executive Order No. 13,817, 82 Fed. Reg. 60,835 (Dec. 20,
2017). See Final List of Critical Minerals 2018, 83 Fed. Reg.
23,295 (May 18, 2018). Under the executive order, the USGS was
tasked with identifying a list of non-fuel minerals that are
“essential to the economic and national security of the United
States,” have a supply chain “vulnerable to disruption,” and serve
an “essential function in the manufacturing of a product, the
absence of which would have significant consequences for our
economy or our national security.” Exec. Order No. 13,817,
§ 2(a).

The final list includes aluminum (bauxite), antimony, arsenic,
barite, beryllium, chromium, cobalt, fluorspar, graphite (natural),
helium, lithium, magnesium, platinum group metals, potash, rare
earth elements, rhenium, scandium, tantalum, tin, titanium, tung-

continued on page 2

F E D E R A L  —  O I L  &  G A S
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A L M I R A  M O R O N N E

—  R E P O R T E R S  —

FOURTH CIRCUIT INTERPRETS STANDARD FOR GRANTING

RIGHTS-OF-WAY UNDER THE MINERAL LEASING ACT

In Sierra Club, Inc. v. U.S. Forest Service, 897 F.3d 582 (4th
Cir. 2018), the U.S. Court of Appeals for the Fourth Circuit
vacated and remanded the Bureau of Land Management’s
(BLM) grant of a 3.6-mile right-of-way for the Mountain Valley
Pipeline in West Virginia and Virginia because the agency failed
to expressly find that using existing rights-of-way would have
been “impractical.”

Portions of the right-of-way crossed lands managed by the
U.S. Forest Service and lands managed by the U.S. Army Corps
of Engineers, and BLM approved it under section 28 of the
Mineral Leasing Act of 1920 (MLA), 30 U.S.C. § 185. The MLA
provides that when the Secretary of the Interior approves pipeline
construction, “the utilization of rights-of-way in common shall be
required to the extent practical . . . .” Id. § 185(p). The Secretary
has delegated MLA right-of-way approvals to BLM. See 43
C.F.R. pt. 2880.

continued on page 3
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—  R E P O R T E R S  —

D.C. CIRCUIT HOLDS THAT EPA PERMISSIBLY AND

REASONABLY INTERPRETED THE CAA’S “UNIFORMITY

OBLIGATION” TO ALLOW INTERCIRCUIT NONACQUIESCENCE

In National Environmental Development Association’s Clean
Air Project v. EPA (NEDACAP II), 891 F.3d 1041 (D.C. Cir.
2018), the petitioners—the National Environmental Development
Association’s Clean Air Project, the American Petroleum Insti-
tute, and the Air Permitting Forum—challenged amendments to
the U.S. Environmental Protection Agency’s (EPA) regional
consistency regulations, 40 C.F.R. §§ 56.1–.7, adopted by EPA
pursuant to section 301 of the Clean Air Act (CAA), 42 U.S.C.
§ 7601. See Amendments to Regional Consistency Regulations,
81 Fed. Reg. 51,102 (Aug. 3, 2016) (to be codified at 40 C.F.R.
pt. 56).

The amended regulations were issued in response to a prior
decision by the U.S. Court of Appeals for the D.C. Circuit that
found EPA’s consistency regulations in place at that time pre-
cluded EPA’s intercircuit nonacquiescence such that EPA was
obligated to respond to the U.S. Court of Appeals for the Sixth
Circuit’s decision in Summit Petroleum Corp. v. EPA, 690 F.3d
733 (6th Cir. 2012), “in a manner that eliminated regional inconsis-
tency.” NEDACAP II, 891 F.3d at 1046 (quoting Nat’l Envtl. Dev.
Ass’n’s Clean Air Project v. EPA (NEDACAP I), 752 F.3d 999,
1011 (D.C. Cir. 2014)). As a result, EPA’s consistency regula-
tions in place at the time required EPA to apply the Sixth Circuit’s
decision in Summit to all circuits rather than applying it only in
the Sixth Circuit, even though “EPA took exception to the Summit

continued on page 4
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sten, uranium, vanadium, and zirconium, among others. 83 Fed.
Reg. at 23,295.

Under the executive order, following completion of the
critical minerals list, the U.S. Department of Commerce was
directed to prepare a strategy to reduce domestic reliance on
foreign sources of identified critical minerals, increase trade of
critical minerals with allies, develop and improve recycling
technologies, and streamline mine permitting to advance domestic
development of these minerals. Exec. Order No. 13,817, § 4(a).
The John S. McCain National Defense Authorization Act for
Fiscal Year 2019 (NDAA), Pub. L. No. 115-232, 132 Stat. 1636
(2018), as passed by the House on May 24, 2018, contained a
rider specific to critical minerals, which included a requirement
that National Environmental Policy Act analyses for critical
mineral projects be completed within 30 months. See H.R. 5515,
115th Cong. §§ 5001–5006 (as passed by House, May 24, 2018).
The final House version also contained a rider suggesting that
certain minerals, including copper, molybdenum, gold, and silver,
be added to the critical minerals list. Id. § 343. However, the
provisions relating to critical minerals were removed from the Act
by the Senate and thus were not included in the final version of
the Act that was signed by the President on August 13, 2018.

MINING ON NATIONAL FOREST LANDS IN NORTHERN

MINNESOTA

Hardrock mining on National Forest lands in northern
Minnesota continues to be a hot button issue, with two projects,
the proposed Twin Metals Minnesota (Twin Metals) mine near
Ely, Minnesota, and the NorthMet copper-nickel project near
Babbitt, Minnesota, receiving widespread attention.

On May 2, 2018, in a reversal of a prior decision, the U.S.
Department of the Interior (DOI) reinstated two mineral leases
held by Twin Metals. In 2016, DOI rejected lease renewal
applications, determining that there was no automatic right of
renewal and that the proximity of the leases to the Boundary
Waters Canoe Area Wilderness warranted allowing the leases to
expire. See Solicitor’s Opinion M-37036 (Mar. 8, 2016),
GFS(MIN) SO-1(2016); see also Vol. XXXV, No. 1 (2018) of
this Newsletter (Minnesota Mining report). In December 2017,
DOI withdrew and replaced its 2016 opinion, finding that Twin
Metals had a nondiscretionary right to renewal of its leases. See
Solicitor’s Opinion M-37049 (Dec. 22, 2017), GFS(MIN) SO-
1(2017). To date, three complaints have been filed challenging the
reinstatement of the leases, each arguing that the decision
exceeded DOI’s authority and was arbitrary and capricious, and
that, because the leases had expired by their terms prior to the
reinstatement decision, they could not be renewed. The three
cases were consolidated on July 25, 2018. See Voyageur Outward
Bound Sch. v. United States, No. 1:18-cv-01463 (D.D.C. filed
June 21, 2018) (lead); see also Wilderness Soc’y v. Zinke, No.
1:18-cv-01496 (D.D.C. filed June 25, 2018); Friends of the
Boundary Waters Wilderness v. BLM, No. 1:18-cv-01499 (D.D.C.
filed June 25, 2018).
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EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.

DOI is currently reviewing whether to impose a 20-year
withdrawal of approximately 234,000 acres of National Forest
lands, including lands embracing the Twin Metals leases. See
Superior National Forest, Minnesota; Application for Withdrawal,
82 Fed. Reg. 4282 (Jan. 13, 2017) (notice of intent to prepare an
environmental impact statement (EIS)); see also Vol. XXXIV,
No. 1 (2017) of this Newsletter. In 2018, the U.S. Forest Service
decided to perform an environmental assessment (EA) rather than
an EIS on the proposed withdrawal. See Superior National Forest,
Minnesota; Application for Withdrawal, 83 Fed. Reg. 22,003
(May 11, 2018) (notice of cancellation of preparation of an EIS).
The two-year temporary segregation expires in January 2019. Id.

Regarding the NorthMet copper-nickel project, in June 2018
the U.S. Senate passed an amendment to the John S. McCain
National Defense Authorization Act for Fiscal Year 2019, Pub. L.
No. 115-232, 132 Stat. 1636 (2018), introduced by Senators Tina
Smith (D-MN) and Amy Klobuchar (D-MN), that would have
codified an approximately 6,500-acre land exchange between
PolyMet Mining Corp. and the Forest Service, which had already
reached agreement for the exchange under administrative
processes. However, the House did not agree to the amendment
and as a result it was not included in the final version of the Act
that was signed by the President on August 13, 2018.

F E D E R A L  —  O I L  &  G A S
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BLM had prepared an environmental impact statement (EIS)
that analyzed both the proposed Mountain Valley Pipeline, which
would be constructed in a new right-of-way, and alternative routes
that utilized existing rights-of-way. These alternative routes would
have required between 6 and 20 more miles of pipeline and up to
336 more acres of surface disturbance than the proposed pipeline,
in addition to other impediments. Sierra Club, 897 F.3d at 597.
As a result, BLM concluded that none of the alternatives offered
“a significant environmental advantage” over the proposed route.
Id. at 604 (quoting BLM’s EIS).

The Fourth Circuit found that this conclusion did not satisfy
the requirements of the MLA. The court explained that although
BLM’s alternatives analysis may have met the standard for
consideration of alternatives under the National Environmental
Policy Act of 1969, “the MLA imposes a higher and more specific
bar.” Id. The court faulted the agency because “[i]t never decided
that the utilization of an existing right of way would be impracti-
cal,” id. at 605, and therefore that BLM “entirely failed to
consider an important aspect of the problem,” id. (quoting
Defenders of Wildlife v. N.C. Dep’t of Transp., 762 F.3d 374, 396
(4th Cir. 2014)). Therefore, the court vacated and remanded
BLM’s decision to grant the right-of-way for specific consider-
ation of practicality under the MLA. Id.

On one hand, this decision could be narrowly construed as
BLM’s failure to document its findings of impracticability in the
administrative record. On the other hand, the court suggested that
its holding could affect BLM’s decision making. The court
explained that BLM’s faulty analysis “favor[ed] the proposed
route by rejecting alternatives unless they were substantially
better.” Id. The court reasoned that had BLM made a finding of
impracticability, BLM “would have favored routes utilizing
existing rights of way unless those alternatives were impractical.”
Id. Accordingly, this decision could be read as departing from
BLM’s prior applications of the standard governing MLA right-
of-way grants.

COURT HOLDS BLM CAN REQUIRE WELL TESTING BEFORE

GRANTING TEMPORARY ABANDONMENT STATUS

In Cibola Energy Corp. v. U.S. Department of the Interior,
No. 1:12-cv-01099, 2018 WL 2337137 (D.N.M. May 23, 2018),
the U.S. District Court for the District of New Mexico interpreted
the Bureau of Land Management’s (BLM) onshore oil and gas
operations regulations to uphold BLM’s decision to require well
testing prior to considering an operator’s request for temporary
abandonment status.

The well at issue had never produced since being completed
in 1990, when an initial production test indicated that production
was marginal. A successful casing integrity test was later per-
formed in 2002. The well had enjoyed temporary abandonment
status pursuant to 43 C.F.R. § 3162.3-4 twice since it was
completed. Cibola, 2018 WL 2337137, at *1.

In 2011, to avoid termination of its lease pursuant to 43
C.F.R. §§ 3107.2-3, 3162.3-4, the operator again requested
temporary abandonment status for the well. BLM’s Las Cruces
District Office issued an order requiring new casing integrity and
production tests because of the significant length of time since the
previous tests. Cibola, 2018 WL 2337137, at *2. The operator
sought State Director review of the order pursuant to 43 C.F.R.
§ 3165.3(b). The State Director upheld the district office’s order
on the basis that BLM has authority to require periodic well tests
under 43 C.F.R. § 3162.4-2 and that new tests would determine if
the well still had integrity and could produce in paying quantities.
Cibola, 2018 WL 2337137, at *2. The operator then appealed the
State Director’s decision to the Interior Board of Land Appeals
(IBLA), which affirmed the State Director. Id. at *2–3.

The operator challenged the IBLA’s decision as arbitrary,
capricious, and lacking a rational basis, arguing that well condi-
tions could not have changed since the well was last tested in
1990. Id. at *4, 6. The district court rejected this argument and
held that the operator bears the burden of showing that conditions
have not changed and that the well is capable of producing in
paying quantities. Id. at *6.

Integral to the district court’s reasoning were the facts that no
other leases had been granted in the area since 1997 and that no
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other wells produced gas anywhere in the county, raising the
question of whether the reservoir could support a producing well.
Between the significant lapse in time since previous testing and
the questionable nature of the gas reservoir, the court found it was
reasonable for BLM to require additional testing. Id. at *6–7.

The decision is noteworthy less for its substantive holding
than for the fact that BLM’s oil and gas operations regulations are
rarely construed by the federal courts. The decision reinforces the
deference courts afford agencies in enforcing their own regula-
tions.

COURT FINDS BLM’S ANALYSIS OF GREENHOUSE GAS AND

HYDRAULIC FRACTURING IMPACTS INADEQUATE TO

SUPPORT LEASING

In San Juan Citizens Alliance v. BLM, No. 1:16-cv-00376,
2018 WL 2994406 (D.N.M. June 14, 2018), the U.S. District
Court for the District of New Mexico held that the Bureau of Land
Management (BLM) and the U.S. Forest Service failed to
adequately consider the impacts of greenhouse gas emissions and
impacts to water usage when approving the sale of 13 oil and gas
leases in the Santa Fe National Forest in New Mexico. The
decision echoes the recent holding in Western Organization of
Resource Councils v. BLM, No. 4:16-cv-00021, 2018 WL
1475470 (D. Mont. Mar. 26, 2018), in which the U.S. District
Court for the District of Montana similarly found BLM’s climate
change analysis to be inadequate to support leasing decisions. See
Vol. XXXV, No. 2 (2018) of this Newsletter.

The plaintiffs challenged BLM’s issuance of the leases on the
ground that the agencies did not adequately analyze the impacts
of leasing on climate change, air quality, and water resources, as
well as the cumulative impacts of leasing, as required by section
102 of the National Environmental Policy Act of 1969 (NEPA),
42 U.S.C. § 4332(C). San Juan, 2018 WL 2994406, at *8. The
court, however, only found the agencies’ analyses of climate
change and water resources were deficient.

With respect to climate change, the court faulted BLM’s
analysis for two reasons. First, it held that the agencies erred by
not analyzing the impacts on the global climate of greenhouse gas
emissions that would result from consumption of the oil and gas
produced from the leases (known as “downstream” emissions). Id.
at *10–11. The court rejected BLM’s argument that downstream
emissions are not “an indirect effect of oil and gas production.”
Id. *10. The court pointed to the Council on Environmental
Quality’s regulation defining “indirect effects” to include effects
that “are later in time or farther removed in distance, but are
still reasonably foreseeable,” id. at *11 (quoting 40 C.F.R.
§ 1508.8(b)), as well as numerous judicial decisions confirming
this interpretation, id. at *10. As a result, it set aside the leases and
remanded to BLM to calculate the downstream emissions and to
analyze their effects. Id. at *16.

Second, the court held that BLM acted arbitrarily by equating
the impacts of leasing with the impacts of the no action alterna-
tive. In the decision record, BLM had found that issuing the leases
“would not produce climate change impacts that differ from the
No Action Alternative. This is because climate change is a global
process . . . . It is currently not feasible to predict with certainty
the net impacts from the proposed action on global or regional

climate.” Id. at *14. The court determined that the conclusion that
an action would not produce climate change impacts is distinct
from the conclusion that an action “would not cause a significant
increase in emissions.” Id. (emphasis omitted) (quoting Diné
Citizens Against Ruining Our Env’t v. Jewell, 839 F.3d 1276,
1283 (10th Cir. 2016)). Further, the court held that this conclusion
ignored the cumulative impacts of greenhouse gas emissions on
the global climate. Id. (citing 40 C.F.R. § 1508.7).

Finally, with respect to water resources, the court held BLM
violated NEPA by failing to quantify the amount of water
necessary to drill, hydraulically fracture, and develop the leased
lands. Id. at *19. BLM had argued that the calculation of water
usage was speculative because the amount of water used during
development of a well varies depending on a variety of factors,
including the type of well, length of the well bore, and use of
recycled water. Id. at *18. In rejecting this argument, the court
cited examples where BLM had predicted water usage before
development was proposed. See id. at *19.

This case confirms that courts will continue to scrutinize
BLM’s analysis of climate change impacts when leasing lands for
oil and gas development. This case also demonstrates that, as with
climate change, courts are paying close attention to BLM’s
analysis of the impacts of hydraulic fracturing when leasing.

E N V I R O N M E N T A L  I S S U E S
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decision because it effectively overturned a nationally applicable
EPA policy.” Id. at 1044. EPA then published and solicited public
comment on the amended regulations in August 2015 and issued
the amended regulations in August 2016. Id. at 1046. The
amended regulations provide that

[t]he Administrator shall not be required to issue new
mechanisms or revise existing mechanisms developed
under paragraph (a) of this section to address the incon-
sistent application of any rule, regulation, or policy that
may arise in response to the limited jurisdiction of either
a federal circuit court decision arising from challenges to
“locally or regionally applicable” actions, as provided in
Clean Air Act section 307(b) (42 U.S.C. 7607(b)), or a
federal district court decision.

Id. at 1047 (alteration in original) (quoting 40 C.F.R. § 56.4(c)).

The petitioners challenged the amended regulations, arguing
that CAA § 7601(a)(2) precludes the use of intercircuit non-
acquiescence, and even if section 7601(a)(2) is ambiguous, the
amended regulations rely on an unreasonable interpretation of the
CAA. NEDACAP II, 891 F.3d at 1047–48. The court rejected the
petitioners’ arguments and upheld the amended regulations. The
court first found that section 7601(a)(2) does not apply to
judicially created inconsistencies. Section 7601(a)(2) contains
fairness and uniformity requirements, which “apply only to EPA
regulations promulgated for ‘regional officers and employees
(including the Regional Administrator) to follow in carrying out
a delegation under paragraph (1), if any.’” Id. at 1048 (quoting 42
U.S.C. § 7601(a)(2)). The court found that section 7601(a)(2)
does not come into play in the absence of an administrator’s



Vol. XXXV, No. 3, 2018 MINERAL LAW NEWSLETTER page 5

lawful delegation, and where an action is required by a court
decision, no delegation has occurred. Id. at 1049. Instead, section
7607(b)(1) allows for inconsistent judicial decisions considering
that petitions for review of purely local or regional EPA actions
must be filed in the appropriate circuit court, and petitions
regarding nationally applicable issues must be filed in the D.C.
Circuit. Id. Therefore, because the amended regulations “merely
acknowledge what the law requires, i.e., obedience to controlling
court decisions, [section] 7601’s uniformity obligations do not
apply.” Id. at 1050.

The court further found that “EPA permissibly and reason-
ably interpreted the [CAA] to allow intercircuit nonacquiescence.”
Id. The CAA “clearly contemplates some splits in the regional
circuits” and

[t]here is nothing in the statute to indicate that EPA is
bound to change its rules nationwide each time a re-
gional circuit court issues a decision that is at odds with
an EPA rule. Were this the case, then the first court of
appeals to address an issue would determine EPA’s
policy nationwide.

Id. at 1051. Therefore, EPA’s construction of the section 7601(a)
was “not only permissible but eminently reasonable.” Id. The
court also found that EPA did not act arbitrarily or capriciously in
enacting the amended regulations for these same reasons. Id.

EPA AND THE CORPS PUBLISH SUPPLEMENTAL PROPOSED

RULE RECODIFYING PREEXISTING RULE ON THE DEFINITION

OF “WATERS OF THE UNITED STATES”

On July 12, 2018, the U.S. Environmental Protection Agency
(EPA) and the U.S. Army Corps of Engineers (Corps) published
a supplemental notice of proposed rulemaking to clarify, supple-
ment, and seek additional comment on the agencies’ earlier
proposal, published on July 27, 2017, to repeal the agencies’ 2015
rule defining “waters of the United States” (2015 Rule, often
referred to as the Clean Water Rule or the WOTUS Rule). See
Definition of “Waters of the United States”—Recodification of
Preexisting Rule, 83 Fed. Reg. 32,227 (July 12, 2018) (supple-
mental notice of proposed rulemaking); see also Definition of
“Waters of the United States”—Recodification of Pre-Existing
Rules, 82 Fed. Reg. 34,899 (proposed July 27, 2017); Clean
Water Rule: Definition of “Waters of the United States,” 80 Fed.
Reg. 37,054 (June 29, 2015).

The 2015 Rule amended the definition of “waters of the
United States” in portions of 33 C.F.R. pt. 328 and 40 C.F.R. pts.
110, 112, 116, 117, 122, 230, 232, 300, 302, and 401. See 83 Fed.
Reg. at 32,227.

The 2015 Rule attempted to clarify the geographic scope
of the [Clean Water Act (CWA)] by placing waters into
three categories: (A) Waters that are categorically
“jurisdictional by rule” in all instances . . . ; (B) waters
that are subject to case-specific analysis to determine
whether they are jurisdictional; and (C) waters that are
categorically excluded from jurisdiction.

Id. at 32,228. The 2015 Rule’s effective date is currently February
6, 2020, pursuant to a final rule published by the agencies on
February 6, 2018 (Applicability Rule). See Definition of “Waters
of the United States”—Addition of an Applicability Date to 2015

Clean Water Rule, 83 Fed. Reg. 5200 (Feb. 6, 2018). The
Applicability Rule is being challenged in several lawsuits. See,
e.g., S.C. Coastal Conservation League v. Pruitt, No. 2:18-cv-
00330 (D.S.C. filed Feb. 6, 2018)).

In their July 27, 2017, proposed rule the agencies proposed
to repeal the 2015 Rule and “restore the regulatory text that
existed prior to the 2015 Rule.” 83 Fed. Reg. at 32,227. The
agencies stated that they “are issuing this supplemental notice of
proposed rulemaking . . . to clarify, supplement and give inter-
ested parties an opportunity to comment on certain important
considerations and reasons for the agencies’ proposal.” Id. The
agencies also “reiterate that this regulatory action is intended to
permanently repeal the 2015 Rule in its entirety” and the agencies
thus “invite all interested persons to comment on whether the
2015 Rule should be repealed.” Id. The comment deadline for the
supplemental notice of proposed rulemaking was August 13,
2018.

The agencies’ proposed reasons for the repeal are

based on [the agencies’] view that regulatory certainty
may be best served by repealing the 2015 Rule and
recodifying the preexisting scope of CWA jurisdiction.
Specifically, the agencies are concerned that rather than
achieving their stated objectives of increasing regulatory
predictability and consistency under the CWA, retaining
the 2015 Rule creates significant uncertainty for agency
staff, regulated entities, and the public, which is com-
pounded by court decisions that have increased litigation
risk and cast doubt on the legal viability of the rule.

Id. at 32,237. The agencies believe reverting to the pre-2015 Rule
regulatory program will “better serve the balance of authorities
envisioned in CWA section 101(b).” Id. at 32,238. As a result, the
agencies seek additional comment on whether permanently
repealing the 2015 Rule “is the best and most efficient approach
to address the potential deficiencies identified in this notice and
to provide the predictability and regulatory certainty that alterna-
tive approaches may not provide.” Id. at 32,249. The regulatory
definitions of “waters of the United States” would refer to those
portions of the regulations that existed immediately prior to the
2015 Rule’s amendments. Id.

Meanwhile, following the U.S. Supreme Court’s January 22,
2018, opinion in National Ass’n of Manufacturers v. Department
of Defense, 138 S. Ct. 617 (2018), which was previously reported
in Vol. XXXV, No. 1 (2018) of this Newsletter, challenges to the
2015 Rule continued in federal district courts. On June 8, 2018,
the U.S. District Court for the Southern District of Georgia
granted a preliminary injunction to enjoin application of the 2015
Rule in 11 states (Alabama, Florida, Georgia, Indiana, Kansas,
Kentucky, North Carolina, South Carolina, Utah, West Virginia,
and Wisconsin). See Georgia v. Pruitt, No. 2:15-cv-00079, 2018
WL 2766877 (S.D. Ga. June 8, 2018). The 2015 Rule was
previously enjoined in 13 other states (Alaska, Arizona, Arkansas,
Colorado, Idaho, Missouri, Montana, Nebraska, Nevada, New
Mexico, North Dakota, South Dakota, and Wyoming). See North
Dakota v. EPA, 127 F. Supp. 3d 1047 (D.N.D. 2015).

The court in Georgia v. Pruitt found the states had demon-
strated a likelihood of success on their claims that the 2015 Rule
was promulgated in violation of the CWA and the Administrative



page 6 MINERAL LAW NEWSLETTER Vol. XXXV, No. 3, 2018

Procedure Act (APA). 2018 WL 2766877, at *3. First, like the
rule the Supreme Court found invalid in Solid Waste Agency of
Northern Cook County v. U.S. Army Corps of Engineers, 531
U.S. 159 (2001), the 2015 Rule “allows the Agencies to regulate
waters that do not bear any effect on the ‘chemical, physical, and
biological integrity’ of any navigable-in-fact water.” Georgia v.
Pruitt, 2018 WL 2766877, at *4 (quoting 33 U.S.C. § 1251(a)).
Second, the states were likely to succeed on their claim that the
2015 Rule is arbitrary and capricious because the 2015 Rule
“asserts jurisdiction over remote and intermittent waters without
evidence that they have a nexus with any navigable-in-fact
waters.” Id. at *5. The court next found that there was a substan-
tial threat of irreparable injury considering that, according to the
agencies, the effect of the 2015 Rule would be “an increase in
CWA jurisdiction by 2.84 to 4.65% annually.” Id. at *6. Simi-
larly, the harm to the states in the absence of the preliminary
injunction outweighed the harm to the agencies in granting the
preliminary injunction, particularly considering that the agencies
themselves seek non-application of the 2015 Rule. Id. at *8.
Finally, an injunction of the 2015 Rule favors the public interest
because “‘[t]he public has no interest in the enforcement of what
is very likely’ an unenforceable rule.” Id. at *9 (alteration in
original) (quoting Odebrecht Constr. Inc. v. Sec’y, Fla. Dep’t of
Transp., 715 F.3d 1268, 1290 (11th Cir. 2013)).

With the preliminary injunction granted, the challenges to the
2015 Rule will now continue to be heard on the merits. As
discussed above, the agencies are also moving forward with
repealing the 2015 Rule, which, when finalized, would have the
effect of mooting these challenges. However, there will also likely
be legal challenges to any final agency action repealing the 2015
Rule.

NORTHERN DISTRICT OF CALIFORNIA DENIES BLM’S

MOTION TO TRANSFER ACTION CHALLENGING BLM’S

RESCISSION OF THE 2015 “FRACKING RULE” TO THE

DISTRICT OF WYOMING

On July 17, 2018, the U.S. District Court for the Northern
District of California denied the federal defendants’ motion to
transfer the actions to the U.S. District Court for the District of
Wyoming. See California v. BLM, No. 4:18-cv-00524, 2018 WL
3439453 (N.D. Cal. July 17, 2018). In January 2018, the State of
California and several environmental organizations and eight
environmental “citizen groups” filed nearly identical actions, both
seeking declaratory and injunctive relief, challenging the Bureau
of Land Management’s (BLM) rescission of a 2015 regulation
concerning hydraulic fracturing on federal and tribal lands
(Fracking Rule). Id. at *1; see Hydraulic Fracturing on Federal
and Indian Lands; Rescission of a 2015 Rule, 82 Fed. Reg. 61,924
(Dec. 29, 2017); see also Hydraulic Fracturing on Federal and
Indian Lands, 80 Fed. Reg. 16,128 (Mar. 26, 2015). BLM’s
rescission of the Fracking Rule was previously reported in Vol.
XXXV, No. 1 (2018) of this Newsletter. On May 18, 2018, the
court granted the State of Wyoming’s unopposed motion to
intervene in both cases. California v. BLM, 2018 WL 3439453,
at *1.

In analyzing the defendants’ motion to transfer the actions to
the District of Wyoming, the court first found that venue was
proper in the District of Wyoming because the action could have

been brought in Wyoming. BLM has an office in Wyoming,
manages substantial federal land there, and “conducts a substantial
amount of activity pertaining to oil and gas leasing, permitting,
and oversight activities to which the [Fracking Rule] pertains.” Id.
at *3. However, the court then found that the factors related to
convenience and fairness favored the plaintiffs. The court accords
substantial deference to a plaintiff’s choice of forum, in this case
California, which also contains a significant amount of land that
stands to be affected by the outcome of the litigation. Id. at *4.
Further, Wyoming intervened to protect its sovereign interests in
the California cases. Id.

The court next found that there was no risk of inconsistent
judgments between the California cases and the action pending in
the District of Wyoming challenging the Fracking Rule. Id. at *6;
see Wyoming v. U.S. Dep’t of the Interior, No. 2:15-cv-00041,
2016 WL 3509415 (D. Wyo. June 21, 2016), vacated sub nom.
Wyoming v. Zinke, 871 F.3d 1133 (10th Cir. 2017). As reported
in Vol. XXXIV, No. 4 (2017) of this Newsletter, the U.S. Court
of Appeals for the Tenth Circuit dismissed appeals of the district
court’s order in the Wyoming action invalidating the Fracking
Rule, finding that the Trump administration’s direction to rescind
the rule caused the appeals to be prudentially unripe. Thus, there
was no standing decision of the Wyoming court for the California
court to contravene. California v. BLM, 2018 WL 3439453, at *5.
The court also noted that the issue before it—the legality of
BLM’s rescission of the Fracking Rule—was not presented to or
reached by the court in the Wyoming action, as the issue in that
action was whether BLM had authority to issue the Fracking
Rule. Id.

Finally, the court found that factors of convenience did not
support transferring the actions to Wyoming. If the actions were
transferred, the plaintiffs would need to incur additional travel
costs, secure local counsel, and seek pro hac vice admission. By
contrast, the defendants were primarily based in Washington, D.C.
and had to incur travel costs regardless of the forum, and the
defendants’ counsel were exempt from both jurisdictions’ local
counsel requirements. Id. at *6. As a result, the litigation challeng-
ing rescission of the Fracking Rule will continue in California.

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

T I M  C A N O N

—  R E P O R T E R  —
H A Y D E N  T .  W E A V E R

—  G U E S T  R E P O R T E R  —

FWS CALLS OFF CONSIDERATION OF MIGRATORY BIRD

PERMITS

On May 24, 2018, the U.S. Fish and Wildlife Service (FWS)
announced it would discontinue consideration of a potential rule
to authorize incidental take of migratory birds under the Migra-
tory Bird Treaty Act (MBTA), 16 U.S.C. §§ 703–711. See 83
Fed. Reg. 24,080 (May 24, 2018).
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FWS originally announced its intent to prepare a program-
matic environmental impact statement (PEIS) under the National
Environmental Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321–
4347, to analyze the potential rule in 2015. See 80 Fed. Reg.
30,032 (May 26, 2015). The PEIS process was initiated under the
prior presidential administration, during which the U.S. Depart-
ment of the Interior’s Office of the Solicitor issued an opinion
stating that the MBTA prohibits “incidental take” (i.e., take that
results from, but is not the purpose of, an activity). See Vol.
XXXV, No. 1 (2018) of this Newsletter. As previously reported,
that opinion was subsequently withdrawn under the Trump
administration and replaced with a new opinion stating that
incidental take is not prohibited under the MBTA. See Solicitor’s
Opinion M-37050, “The Migratory Bird Treaty Act Does Not
Prohibit Incidental Take” (Dec. 22, 2017) (M-37050).

FWS’s notice states that it is discontinuing the PEIS process
because M-37050 superseded any proposed incidental take rule.
The legal impact of M-37050, however, is unclear for two
reasons. First, environmental groups have challenged M-37050 in
federal court alleging Administrative Procedure Act and NEPA
violations and the status of M-37050 will remain uncertain while
these suits are pending. See Natural Res. Def. Council, Inc. v.
U.S. Dep’t of the Interior, No. 1:18-cv-04596 (S.D.N.Y. filed
May 24, 2018); Nat’l Audubon Soc’y v. U.S. Dep’t of the Interior,
No. 1:18-cv-04601 (S.D.N.Y. filed May 24, 2018).

Second, federal circuit courts of appeals are split on this issue
and the application of M-37050 in certain jurisdictions is unclear
regardless of the outcome of the above-described litigation. The
U.S. Courts of Appeals for the Fifth and Eighth Circuits hold that
the MBTA does not prohibit incidental take, while the U.S. Courts
of Appeals for the Second and Tenth Circuits hold the opposite.
Compare United States v. CITGO Petroleum Corp., 801 F.3d
477, 488–89 (5th Cir. 2015) and Newton Cnty. Wildlife Ass’n v.
U.S. Forest Serv., 113 F.3d 110 (8th Cir. 1997), with United
States v. Apollo Energies, Inc., 611 F.3d 679 (10th Cir. 2010) and
United States v. FMC Corp., 572 F.2d 902 (2d Cir. 1978).
Notwithstanding M-37050 and the ongoing litigation challenging
the opinion, regulated entities will likely need to continue
consulting applicable federal appeals court case law to determine
their MBTA obligations until the MBTA’s application to inciden-
tal take is settled by the U.S. Supreme Court or Congress.

DOI COMPENSATORY MITIGATION POLICIES CONTINUE

TO EVOLVE

In July 2018, the U.S. Fish and Wildlife Service (FWS)
withdrew two Obama-era mitigation polices and the Bureau of
Land Management (BLM) issued a new instruction memorandum
(IM) stating it will no longer require compensatory mitigation
from project proponents. See 83 Fed. Reg. 36,472 (July 30,
2018); 83 Fed. Reg. 36,469 (July 30, 2018); BLM, Instruction
Memorandum No. 2018-093 (July 24, 2018) (IM 2018-093). The
latest actions follow a series of orders and decisions reversing
Obama-era policies regarding compensatory mitigation. See
Secretarial Order No. 3360, “Rescinding Authorities Inconsistent
with Secretary’s Order 3349, ‘American Energy Independence’”
(Dec. 22, 2017) (SO 3360); Secretarial Order No. 3349, “Ameri-
can Energy Independence” (Mar. 29, 2017); see also Exec. Order

No. 13,783, “Promoting Energy Independence and Growth,” 82
Fed. Reg. 16,093 (Mar. 28, 2017).

As BLM’s new IM explains, compensatory mitigation
consists of “activities, monetary payments, or in-kind contribu-
tions to conduct offsite actions that are intended to offset adverse
impacts of a proposed action onsite.” IM 2018-093. Other forms
of mitigation include avoidance (e.g., moving a proposed well pad
to an alternative location) and minimization (e.g., constructing
noise barriers around a well pad). Id. IM 2018-093 follows the
rescission earlier this year of BLM’s 2016 Manual and Handbook
sections addressing compensatory mitigation. See Vol. XXXV,
No. 1 (2018) of this Newsletter.

IM 2018-093 states that BLM may not require compensatory
mitigation unless specifically required by law and adds additional
layers of review for existing and proposed compensatory mitiga-
tion programs. Under the new policy, BLM is not authorized to
require compensatory mitigation in any of its authorizing actions,
including land use plans, permits, rights-of-way, and other actions.
BLM will still consider voluntary compensatory mitigation
proposals, but the applicable BLM State Director must review
such proposals to ensure they are voluntary. In addition, state,
district, and field offices must identify any existing mandatory
compensatory mitigation programs and report the programs to the
Deputy Secretary for appropriate action. IM 2018-093 represents
a departure from prior policies dating back to at least 2008 under
which BLM would require compensatory mitigation in certain
circumstances and deny project approvals if adequate mitigation
was not provided. See, e.g., BLM, Instruction Memorandum No.
2008-204 (Sept. 30, 2008).

FWS’s policy withdrawals similarly follow broader presiden-
tial and secretarial guidance and reverse Obama-era mitigation
policies. See 83 Fed. Reg. at 36,472; 83 Fed. Reg. at 36,469. The
withdrawn policies include FWS’s 2016 update to its 1981
general mitigation policy, see 81 Fed. Reg. 83,440 (Nov. 21,
2016) (General Policy), and an Endangered Species Act (ESA)
compensatory mitigation policy, see 81 Fed. Reg. 95,316 (Dec.
27, 2016) (ESA Policy). As previously reported in Vol. XXXIV,
No. 1 (2017) this Newsletter, the withdrawn FWS policies
established mitigation goals of “net conservation gain” or, at a
minimum, “no net loss,” and addressed FWS’s authority to
recommend or require mitigation under a number of statutes,
including the ESA and the National Environmental Policy Act of
1969.

FWS’s withdrawal notices reinstate all prior policies that the
General Policy and ESA Policy superseded, including the original
1981 general mitigation policy. See 83 Fed. Reg. at 36,472; 83
Fed. Reg. at 36,469.

FWS AND NMFS PROPOSE TO UPDATE ESA REGULATIONS

On July 25, 2018, the U.S. Fish and Wildlife Service (FWS)
and National Marine Fisheries Services (NMFS) (collectively,
Services) issued several proposals to alter their Endangered
Species Act (ESA) regulations. See 83 Fed. Reg. 35,193 (pro-
posed July 25, 2018) (to be codified at 50 C.F.R. pt. 424)
(proposing revisions to the Services’ listing and critical habitat
regulations); 83 Fed. Reg. 35,178 (proposed July 25, 2018) (to be
codified at 50 C.F.R. pt. 402) (proposing revisions to the Ser-
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vices’ ESA § 7 consultation regulations); 83 Fed. Reg. 35,174
(proposed July 25, 2018) (to be codified at 50 C.F.R. pt. 17)
(proposing revisions to FWS’s regulations governing prohibitions
related to threatened species).

One of the proposed rules would revise FWS’s regulations
related to prohibitions for activities involving threatened species.
See 83 Fed. Reg. 35,174 (amending 50 C.F.R. §§ 17.31, .71). The
ESA prohibits a range of behavior (including “take”) related to
endangered species. See 16 U.S.C. § 1538(a). No similar blanket
prohibition applies to threatened species under the statute. Instead,
section 4(d) of the ESA provides the Services with flexibility to
issue regulations deemed necessary and advisable for threatened
species’ conservation. See 16 U.S.C. § 1533(d). Currently,
however, FWS (unlike NMFS) uniformly applies the endangered
species prohibitions to threatened species. The proposed rule
would discontinue the blanket application of endangered species
protections to threatened species and require that FWS separately
determine protections for each species listed as threatened after
the effective date of the rule. The proposed rule would not
expressly prohibit FWS from applying endangered species
protections to threatened species on a case-by-case basis.

The second proposed rule would alter the Services’ joint
regulations on listing species and designating critical habitat. See
83 Fed. Reg. 35,193 (amending 50 C.F.R. §§ 424.11, .12). One
controversial change would allow the Services to conduct
economic analyses and present such information to the public in
making listing determinations. See id. at 35,194–95. The ESA
requires the Services to make listing decisions “solely on the basis
of the best scientific and commercial data available.” 16 U.S.C.
§ 1533(b)(1)(A). Courts have construed this language to prohibit
the Services from considering economic factors in deciding
whether to list a species as threatened or endangered, as opposed
to designations of critical habitat, in which consideration of
economic factors is required. See Ariz. Cattle Growers’ Ass’n v.
Salazar, 606 F.3d 1160, 1172 (9th Cir. 2010); N.M. Cattle
Growers Ass’n v. U.S. Fish & Wildlife Serv., 248 F.3d 1277, 1284
(10th Cir. 2001). The proposed rule acknowledges this statutory
restriction and clarifies that the Services would not consider
economic factors in their listing decisions but would merely
present economic information to the public. See 83 Fed. Reg. at
35,194.

The third proposed rule revises the Services’ joint regulations
governing interagency consultation under section 7 of the ESA, 16
U.S.C. § 1536. See 83 Fed. Reg. 35,178 (amending 50 C.F.R.
§§ 402.02, .14, .16, .17, .40). Section 7 of the ESA requires
federal agencies to consult with the Services to ensure each
agency action “is not likely to jeopardize the continued existence
of any endangered species or threatened species or result in the
destruction or adverse modification of [critical] habitat . . . .” 16
U.S.C. § 1536(a)(2). This provision can require lengthy ESA
reviews for actions initiated or approved by federal public lands
agencies, including land use plans, programmatic approvals,
drilling permits, and other actions. The proposed rule, among
other things, would modify several definitions, including “de-
struction or adverse modification,” the definition of which has
been a subject of controversy for decades; clarify the information
required to initiate consultation; and establish procedures for
pursuing expedited consultation in some circumstances.

The Services are accepting comments on all three proposed
rules until September 24, 2018.

BLM REVISES “FEE/FEE/FED” POLICY

The Bureau of Land Management (BLM) issued a revised
“fee/fee/fed” policy on June 12, 2018. See BLM, Permanent
Instruction Memorandum No. 2018-014 (June 12, 2018) (PIM
2018-014). A fee/fee/fed situation occurs when a well pad is
located on nonfederal surface overlying nonfederal minerals but
the applicable wellbore will traverse federal minerals at some
point. The new policy supersedes Instruction Memorandum No.
2009-078 (Feb. 20, 2009) (IM 2009-078) and addresses BLM’s
obligations for processing applications for permit to drill (APD)
in fee/fee/fed situations, including the scope of required environ-
mental and historical and cultural analysis.

Similarly to IM 2009-078, PIM 2018-014 discusses BLM’s
obligations in several scenarios. Although the scenarios are
organized differently in PIM 2018-014, the substance is similar.
Less intensive environmental review is required for existing well
pads where no new surface disturbance is planned and for new
well pads where the location of the well pad is not determined
based on access to the federal minerals (e.g., where the amount of
federal minerals is small compared to nonfederal minerals). In
these cases, BLM’s environmental analysis under the National
Environmental Policy Act of 1969 (NEPA) and any related
mitigation measures may be limited to downhole environmental
impacts. More intensive review is required if existing well pads or
related facilities are expanded, resulting in additional surface
disturbance, or if new disturbance is planned and the location of
the well pad is based on access to the federal minerals (e.g., if the
federal lease includes a no surface occupancy stipulation or if a
sizeable portion of the minerals to be developed are federal).

PIM 2018-014 includes several additional clarifications. For
example, it clarifies that BLM may not require an APD prior to
beginning construction of pads and access roads in fee/fee/fed
situations or prior to drilling into the nonfederal minerals. Under
IM 2009-078, it was not clear if an APD was required prior to
such activity or if an APD was only required prior to penetrating
the federal minerals. In addition, PIM 2018-014 states that
resource management plan (RMP) restrictions intended for
protection of federal surface resources should not be applied to a
fee/fee/fed APD unless activities authorized under the APD will
impact federal surface.

PIM 2018-014 also takes the position that BLM’s inability to
access the surface of a nonfederal landowner to conduct surveys
is not alone sufficient reason to deny an APD, including under the
National Historic Preservation Act (NHPA). It states that if such
lack of access prevents BLM from meeting its obligations under
the NHPA and other statutes, BLM may deny an APD, but PIM
2018-014 does not provide examples of when lack of access may
require denial of an APD.

BLM ISSUES REVISED POLICY REGARDING NEPA
COMPLIANCE FOR OIL AND GAS REINSTATEMENT PETITIONS

On July 3, 2018, the Bureau of Land Management (BLM)
issued a new policy regarding National Environmental Policy Act
of 1969 (NEPA) compliance for oil and gas reinstatement
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petitions. See BLM, Permanent Instruction Memorandum No.
2018-010 (July 3, 2018) (PIM 2018-010). The policy replaced
Instruction Memorandum No. 2013-177 (Aug. 13, 2013) (IM
2013-177), which was issued under the previous presidential
administration.

Federal oil and gas leases that have expired for failure to pay
delay rentals may be reinstated under certain circumstances, the
most common of which are referred to as Class I and Class II
reinstatements. IM 2013-177 had required that, prior to issuing
such reinstatements, BLM must prepare a determination of NEPA
adequacy (DNA) worksheet and determine whether “new informa-
tion” or “circumstances [that] have changed” required additional
NEPA analysis. If no additional analysis was required, BLM
could rely on the DNA to issue the reinstatement. Any additional
NEPA analysis would take the form of an environmental assess-
ment (EA) or environmental impact statement (EIS).

PIM 2018-010 sets forth a similar review process but its
language potentially narrows the circumstances in which addi-
tional NEPA review (as opposed to reliance solely on a DNA) is
required. Unlike IM 2013-177, PIM 2018-010 indicates that use
of a DNA will be the typical process and that preparation of EAs
or EISs will only be required in “unique situations” where there
have been “significant changes” to resource issues or if there is
“significant new information” about the resources.

The new policy has the potential to shorten NEPA reviews
for lease reinstatements where applicable NEPA documentation
and resource management plans (RMP) have not changed since
the lease’s original issuance, assuming BLM makes more frequent
use of DNAs under the policy. On the other hand, where new
NEPA documentation and RMPs or RMP amendments (including
draft and proposed RMPs and RMP amendments) have been
released since the lease’s original issuance, the policy remains
largely unchanged. Compare PIM 2018-010, attachment 1, with
IM 2013-177, attachment 1.

CEQ ISSUES ADVANCE NOTICE OF PROPOSED RULEMAKING

TO UPDATE NEPA REGULATIONS

On June 20, 2018, the Council on Environmental Quality
(CEQ) issued an advance notice of proposed rulemaking (ANPR)
to potentially revise its National Environmental Policy Act of
1969 (NEPA) regulations, which have not been updated for over
30 years. See 83 Fed. Reg. 28,591 (June 20, 2018).

CEQ was established by NEPA in 1970, see 42 U.S.C.
§ 4342, and subsequently ordered by President Jimmy Carter to
issue regulations providing standards for NEPA compliance, see
Exec. Order No. 11,991, 42 Fed. Reg. 26,967 (May 24, 1977).
CEQ promulgated its initial NEPA regulations in 1978. See 43
Fed. Reg. 55,978 (Nov. 29, 1978) (to be codified at 40 C.F.R. pts.
1500–1508). Although CEQ has issued numerous guidance
documents since then, it has only substantively updated its NEPA
regulations once. See 51 Fed. Reg. 15,618 (Apr. 25, 1986) (to be
codified at 40 C.F.R. pt. 1502).

CEQ issued the ANPR in response to President Donald
Trump’s Executive Order No. 13,807, 82 Fed. Reg. 40,463 (Aug.
15, 2017), which directed CEQ to revise its NEPA regulations.
CEQ originally indicated it would accept comments through July

20, 2018, but subsequently extended that deadline to August 20,
2018. See 83 Fed. Reg. 32,071 (July 11, 2018).

DRAFT RMP AND EIS FOR THE BLM CARLSBAD FIELD

OFFICE

On August 3, 2018, the Bureau of Land Management (BLM)
published a notice of availability of the draft resource manage-
ment plan (RMP) and draft environmental impact statement (EIS)
for the BLM Carlsbad Field Office. See 83 Fed. Reg. 38,167
(Aug. 3, 2018); BLM, “Draft Resource Management Plan and
Environmental Impact Statement: Carlsbad Field Office, Pecos
District, New Mexico” (Aug. 2018) (Draft RMP/EIS). The
original RMP for the Carlsbad Field Office was approved in 1988
and amended in 1997 and 2008.

The Draft RMP/EIS covers approximately 2.1 million acres
of surface estate and close to 3 million acres of mineral estate.
Much of this acreage is located in the Permian Basin, which also
covers parts of Texas and as a whole is currently one of the most
prolific oil and gas producing regions in the country. See Draft
RMP/EIS at 3-77. BLM is preparing the revision in part to
address new technologies in the production of oil and gas and
management of conflicts between oil and gas, on the one hand,
and solid minerals such as potash, on the other hand. See 83 Fed.
Reg. at 38,167.

BLM is accepting comments on the Draft RMP/EIS until
November 5, 2018.

BLM ISSUES POLICY FOR ADJUDICATING OVERLAPPING CAS

In July 2018, the Bureau of Land Management (BLM) issued
a permanent instruction memorandum outlining a new policy
regarding allocation of production to overlapping communitiza-
tion agreements (CA). See BLM, Permanent Instruction Memo-
randum No. 2018-012 (July 3, 2018) (PIM 2018-012). The new
policy establishes a consistent national policy for adjudicating
overlapping CAs to resolve problems related to inconsistent
treatment of this issue by some BLM state and field offices.

CAs that cover the same formations and overlap create
several challenges, particularly with respect to horizontal develop-
ment. Difficulties may occur, for example, if one section in an
existing 1,280-acre CA is also included within a new 1,280-acre
CA and both CAs cover the same formation. In the past, many
state and field offices would allocate the portion of the new CA’s
production attributable to the overlapping section (in other words,
in this example, half of the new CA’s production) across the entire
existing CA in the percentages specified in the existing CA. As a
result, mineral tracts within the existing CA but not the new CA
would be allocated production under the new CA. This practice
commonly resulted in overpayment or underpayment of royalties
to the federal government and, in some cases, allocation of CA
production to tracts located miles away from the applicable
wellbore. Under PIM 2018-012, BLM will no longer allocate
production from a new CA to tracts outside the new CA’s
boundaries, even if part of an existing CA overlaps the new CA.

BLM will not apply the new policy where federal exploratory
unit participating areas (PA) partially overlap CAs. Instead, BLM
will continue to follow existing interim guidance set forth in
BLM’s Draft Handbook 3180-1—Unitization (Exploratory), illus.
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5 (1992). Thus, where a PA overlaps a CA in part, the production
attributable to the part of the PA included in the CA must be paid
for and allocated under the PA.

A L A B A M A  —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

STATEMENT OF A CLAIM OF NEGLIGENCE, BREACH OF DUTY,
AND WASTE AGAINST LESSEE

A dispute between a group of Alabama mineral owners and
their lessees over alleged breaches of express and implied lease
covenants that started in 2012 in the Circuit Court of Escambia
County, Alabama has now morphed and spilled over to the U.S.
District Court for the Southern District of Alabama. The federal
court case, Matthews v. Ankor Energy, LLC, No. 1:17-cv-00062,
2018 WL 3832851 (S.D. Ala. Aug. 13, 2018), involves claims
that the defendant lessees’ negligence, wanton and reckless
conduct, and breach of express and implied lease covenants
caused channeling, coning, and waste as to four wells in the “Old
Home Prospect” in Escambia County. The lessees in the Matthews
case moved to dismiss the complaint on a number of procedural
grounds. A magistrate judge for the Southern District of Alabama
weighed in with a report and recommendation, see Report and
Recommendation, Matthews v. Ankor Energy, LLC, No. 1:17-cv-
00062, 2018 U.S. Dist. LEXIS 75853 (S.D. Ala. May 2, 2018),
and a senior judge for the district court entered an order ruling on
the motions to dismiss, see Matthews, 2018 WL 3832851.
Although the order is early in the case and subject to change, it
addresses some interesting aspects of Alabama law on waste and
lessee liability.

The defendants in Matthews asserted that the doctrine of
primary jurisdiction required the plaintiffs to seek and to obtain
a determination from the State Oil and Gas Board of Alabama
(Board) as to whether “waste” had occurred. Id. at *2. Primary
jurisdiction may be invoked when a claim before a court involves
issues where a statute has relegated the determination of the issue
to the special competence of an administrative agency. Relying
upon Sheffield v. Exxon Corp., 424 So. 2d 1297 (Ala. 1982), the
magistrate judge refused to invoke primary jurisdiction and held
that a court is the appropriate venue to determine whether an oil
and gas lease or an implied covenant had been breached.
Matthews, 2018 WL 3832851, at *2. The court adopted the
magistrate judge’s recommendation and denied the defendants’
motion to invoke primary jurisdiction. Id. The court, however,
may have left the door open a little on that issue when it com-
mented:

However, while the Court would welcome the Board’s
expertise, there is no indication that the Board has any
immediate plans to make that determination. If the Board
was expected to rule on that issue in the near future, a
stay of this action until the issue had been decided by the
Board might be appropriate, but the parties have not
made the undersigned aware of any imminent proceed-
ings or rulings by the Board on this matter and it is not

clear that the Board would necessarily ever rule on the
issue. The Court also notes that if the Board were to
determine waste occurred, the legal consequences of that
determination would still need to be judicially deter-
mined since Plaintiffs would have no remedy for dam-
ages before the Board. The Board does not have author-
ity to adjudicate breach of contract claims.

Id. (footnote omitted). By stating that the court “would welcome
the Board’s expertise” and that a stay might be appropriate if the
matter was before the Board, the court may have invited an
immediate petition to the Board to determine whether waste
occurred.

The defendants also argued that the plaintiffs failed to
exhaust administrative remedies by failing to request the Board to
adjust the allowables for the four wells in the Old Home Prospect
as provided in the special field rules for each of the four wells in
order to prevent waste. The magistrate judge referred to Sheffield,
where the Alabama Supreme Court refused to require exhaustion
of administrative remedies when the wrongful act occurred four
to seven years after the entry of a Board order. The magistrate
judge noted that the alleged waste for the four wells occurred
more than 30 days after the entry of the particular special field
rules. The significance of the 30-day period lies in Ala. Code § 9-
17-15, which provides a 30-day appeal period from orders of the
Board. The district court adopted the magistrate judge’s recom-
mendation and denied the failure to exhaust administrative
remedies defense. Matthews, 2018 WL 3832851, at *3.

Next, the defendants argued that the plaintiffs’ complaint
constituted an impermissible collateral attack on the orders of the
Board. The defendants relied on the Alabama Supreme Court’s
ruling in the case of Phillips Petroleum Co. v. Stryker, 723 So. 2d
585 (Ala. 1998). In Stryker, the Alabama Supreme Court ad-
dressed an attempt by landowners to claim drainage and waste as
to acreage located outside a secondary recovery unit. Those
landowners had never sought to have their property included in
the secondary recovery unit and had not appealed the order of the
Board creating the secondary recovery unit. The magistrate judge
distinguished the Stryker case from the Sheffield case, which held
that oil and gas lessors could litigate in the state courts whether oil
and gas lessees acted as reasonably prudent operators. Thus, the
Matthews plaintiffs’ complaint was not a collateral attack on the
Board orders creating the special field rules for each of the four
wells involved in the complaint. The district court adopted the
magistrate judge’s recommendation and denied the impermissible
collateral attack defense. Matthews, 2018 WL 3832851, at *3.

The defendants moved to dismiss the claims in the complaint
of the Kelly group of plaintiffs on res judicata grounds because
the Kelly plaintiffs had previously sued Ankor Energy, LLC in the
Circuit Court of Escambia County for failure to pay royalties on
two of the wells in the Old Home Prospect. Apparently the Kelly
plaintiffs had momentarily included claims in the circuit court
complaint for failure to pay royalties on two of the Old Home
Prospect wells. Those claims, however, were dismissed prior to
trial. The magistrate judge recommended dismissal of the defen-
dants’ res judicata defense on the grounds that the operative facts
of the failure to pay royalties claims in the circuit court action
were different from the channeling, coning, and waste claims in
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the Matthews complaint. The district court ultimately adopted the
magistrate judge’s recommendation and denied the res judicata
defense after commenting on whether the lease was a severable
contract and whether the breach of contract claims arose from the
same nucleus of facts asserted in the state court case. Id. at *4–5.

The district court parted with the magistrate judge’s recom-
mendation as to whether Ala. Code § 9-17-19 created a private
statutory claim for waste. The court noted:

Though neither the parties not the Court have found
examples of civil actions that have been brought under
Ala. Code § 9-17-19, there have also been no cases
uncovered that dismissed such claims or ruled that no
private right of action could be maintained. The under-
signed concludes that the Alabama statute does provide
a private right of action.

Matthews, 2018 WL 3832851, at *9. The court denied the
defendants’ motion to dismiss on the grounds that section 9-17-19
did not provide a private statutory claim for waste. Id.

The district court agreed with the magistrate judge that some
of the defendants’ defenses were premature to decide on a motion
to dismiss the complaint because those claims involved factual
issues that would need to be developed in discovery or trial. Id. at
*5. Accordingly, the court adopted the recommendations of the
magistrate judge to deny the defendants’ motions to dismiss
(1) the complaint for failure to comply with the lease notice
requirements, (2) the plaintiffs’ tort claims on the basis of
applicable Alabama statutes of limitation, (3) the plaintiffs’ tort
claims because they are actually breach of contract claims, (4) the
plaintiffs’ claim for punitive damages, (5) the plaintiffs’ claims
because orders of the Board superseded the lease provisions that
the plaintiffs claimed the defendants had breached, and (6) the
plaintiffs’ claims against GS E&R America Offshore, LLC.

C A L I F O R N I A —  M I N I N G

C H R I S T O P H E R  L .  P O W E L L

—  R E P O R T E R  —

STATE MINING AND GEOLOGY BOARD CONSIDERS CHANGES TO

METALLIC MINE BACKFILL REGULATIONS

The California State Mining and Geology Board (SMGB)
adopted the emergency “metallic mine backfill regulations” in
2002. See Cal. Code Regs. tit. 14, § 3704.1. The regulations were
justified as solving aesthetic issues with unreclaimed open pit
mines, but were considered within the industry to be a negative
reaction to the Glamis Mine, which was a proposed open pit gold
mine to be located in eastern Imperial County, California. The
regulations specify conditions for backfilling an open pit excava-
tion created by surface mining for metallic minerals. A “metallic
mine” is defined as a mine where more than 10% of the opera-
tion’s gross annual revenues as averaged over the last five years
are derived from the production of precious metals, iron, nickel,
copper, lead, tin, ferro-alloy metals, mercury, uranium and
thorium, minor metals, niobium, and/or tantalum. Id. § 3704.1(f).

Under the regulations, mine operators are required to
(1) backfill the excavation to achieve the original surface eleva-

tion, and (2) grade and contour excavated materials not used for
backfilling to achieve a final surface that is consistent with the
original topography of the area. Id. § 3704.1(a), (c). When
completed, those two activities are intended to create an end use
for the site that is consistent with the end use stipulated in the
project’s approved reclamation plan. Id. § 3704.1(d). This level
of backfilling is required even where site conditions may demon-
strably favor a different reclamation approach.

In 2003, the legislature responded to the regulations by
adopting a similar but narrower statute to address the backfilling
issue. The statute confirms preexisting statutory and regulatory
requirements but then provides that when the land is within one
mile of any Native American sacred site and the land is located in
an area of special concern (i.e., designated as Class C or Class L
lands, or as an area of critical environmental concern under the
California Desert Conservation Area Plan of 1980), a reclamation
plan cannot be approved unless it requires that all excavations be
backfilled and graded to achieve the approximate original
contours of the land. Cal. Pub. Res. Code § 2773.3. In contrast,
the emergency regulations adopted in 2002 require all open pit
excavations for metallic mines to be backfilled to original surface
elevation, regardless of proximity or distance from Native
American sites or classification as an area of special concern.
Despite the narrower text of the statute, the SMGB declined to
alter the backfill regulations to more accurately reflect the
legislature’s intent. Today, the backfill regulations continue to
apply to all new metallic mineral mines within California. As a
direct result of the regulations and the burdensome cost of
backfilling, only one open pit gold mine has been permitted in
California since 2002.

On December 24, 2017, the SMGB’s Mineral Conservation
and Reclamation Committee voted to consider changes to the
regulations to “accommodate diverse environmental condi-
tions/settings.” SMGB, “Notice of Informal Pre-Rulemaking
Workshop and Public Comment Period Pertaining to Performance
Standards for Backfilling Excavations and Recontouring Lands
Disturbed by Open Pit Surface Mining Operations for Metallic
Minerals” (May 14, 2018). The SMGB’s decision was precipi-
tated by requests to change the regulations “so that lead agencies
would be able to approve alternative methods of reclamation
where these alternatives have been examined during the project’s
environmental review under the California Environmental Quality
Act and found to be superior to backfilling.” Rural Cnty. Repre-
sentatives of Cal., “Pre-Rulemaking for Open-Pit Metallic Mine
Backfill Regulations: Informational Item” (June 12, 2018). If the
backfilling requirements are loosened, thereby establishing less
burdensome and more site-appropriate reclamation options for
mine operations, it could create the opportunity for more metallic
mine projects in California.

The SMGB is currently holding informal roundtable discus-
sions and public comment periods, after which it will decide
whether to move forward with the formal rulemaking process, and
whether or how to consider and implement comments and
suggestions received regarding the regulations. Should formal
rulemaking proceed, there will be an additional 45-day public
comment period, for which notice will be sent to all stakeholders.
So far, there have been two roundtable discussions: May 9, 2018,
in Riverside, and June 13, 2018, in Sacramento. Future discussion
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locations and dates are expected to be announced shortly. In-
formation on SMGB’s pre-rulemaking activities can be found at
http://www.conservation.ca.gov/smgb/Pages/Rulemaking/Metal
lic%20Mine%20Backfill%20Regulations.aspx.

C O L O R A D O  —  O I L  &  G A S

S A R A H  S O R U M

C H R I S  R A D O V I C H

—  R E P O R T E R S  —

ACTION AGAINST TITLE COMPANY FOR OMITTED MINERAL

RESERVATION IN WARRANTY DEED

In Bell v. Land Title Guarantee Co., 2018 COA 70, 422 P.3d
613, the Colorado Court of Appeals addressed whether the
contract law principle that anyone who signs a document is
presumed to know its contents establishes, as a matter of law, that
the statute of limitations for a claim against a third party who
prepared the document begins to run on the date the document
was signed.

Charles and Shirley Bell retained Orr Land Company LLC
(Orr) to assist them in the sale of their property. Orr found a buyer
and the parties entered into a buy and sell contract that provided
that the sale excluded all oil, gas, and mineral rights in the
property. Orr then hired Land Title Guarantee Company (Land
Title) to draft the closing documents, including the warranty deed.
On May 31, 2005, the Bells, failing to notice the deed did not
contain a mineral reservation, signed the warranty deed and sold
the property. Id. ¶ 3.

For over nine years the Bells continued to receive royalty
payments in accordance with an oil and gas lease on the property.
In 2014, the lessee became aware that the Bells no longer owned
the mineral interest and began remitting payment to the buyer. At
this point, the Bells discovered that the 2005 warranty deed did
not reserve or exclude the mineral rights underlying the property,
and in 2016 filed a negligence and breach of contract claim
against Land Title and Orr. Id. ¶¶ 4, 5.

The district court granted the defendants’ motion to dismiss
on the ground that the claim was barred by the statute of limita-
tions, reasoning that the Bells were charged with knowing the
contents of the document they signed in 2005, and should have
discovered the omission at that time. Id. ¶¶ 5, 6.

The appellate court agreed with the Bells’ contention that

the presumed-to-know principle applies conclusively
only where a party (for example, a grantor) seeks to
avoid the legal effects of a deed in an action against
another party to the conveyance (a grantee), not where a
party (again, a grantor) asserts claims against third
parties who failed to conform the deed to an underlying
agreement on that party’s behalf.

Id. ¶ 13. Accordingly, the court reversed the district court’s order
of dismissal. Id. ¶ 21.

Of note, the court stated that “if this case involved simply the
Bells’ failure to read an easily understood deed and the Bells were

asking to rescind it to recover their mineral rights, the presumed-
to-know principle would undoubtedly apply.” Id. ¶ 17.

I D A H O  —  M I N I N G

J E F F R E Y  C .  F E R E D A Y

P R E S T O N  N .  C A R T E R

—  R E P O R T E R S  —

IDAHO OBTAINS PERMITTING PRIMACY FOR CLEAN WATER

ACT DISCHARGE PERMITS

On June 5, 2018, the U.S. Environmental Protection Agency
(EPA) transferred permitting authority over certain Clean Water
Act § 402, 33 U.S.C. § 1342, discharge permits to the State of
Idaho. Primacy to issue Idaho Pollutant Discharge Elimination
System (IPDES) permits will be transferred to the Idaho Depart-
ment of Environmental Quality on the following timeline:

• July 1, 2018: Publicly owned treatment works and
pretreatment program

• July 1, 2019: Industrial direct dischargers

• July 1, 2020: Facilities covered under general permits,
except storm water

• July 1, 2021: Storm water, biosolids, and federal facili-
ties

EPA will retain primacy over discharges from vessels.

The IPDES program has been in the works for several years.
The program rules, guidance documents, and other information
are available at http://www.deq.idaho.gov/water-quality/ipdes/.

Editor’s Note: For additional coverage of this issue, see Vol.
LI, No. 1 (2018) and Vol. LI, No. 2 (2018) of the Water Law
Newsletter.

I D A H O  —  O I L  &  G A S

D Y L A N  L A W R E N C E

—  R E P O R T E R  —

FEDERAL COURT REVERSES STATE APPROVAL OF FORCED

POOLING ON DUE PROCESS GROUNDS

The U.S. District Court for the District of Idaho recently
reversed the State’s approval of an application for forced integra-
tion (i.e., pooling) on federal constitutional grounds. See Citizens
Allied for Integrity & Accountability, Inc. v. Schultz, No. 1:17-cv-
00264, 2018 WL 3848397 (D. Idaho Aug. 13, 2018). The
plaintiffs owned residential property (including mineral rights) in
Payette County, Idaho, but elected not to enter into oil and gas
leases with operators AM Idaho, LLC and Alta Mesa Services, LP
(collectively, Alta Mesa). Id. at *1. Alta Mesa filed an application
for forced integration of the relevant spacing unit with the Idaho
Department of Lands (IDL), which then provided notice of the
application and the related hearing to the plaintiffs. Id. If ap-
proved, the application would have resulted in the plaintiffs and
any other owners of unleased oil and gas interests within the
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spacing unit being “deemed leased,” receiving a bonus of $100
per net mineral acre and a one-eighth royalty on production
pursuant to state statute. Id. Critically, the applicable state statute
also required the other terms and conditions of the order approv-
ing the integration application to be “just and reasonable.” Id.
(quoting Idaho Code Ann. § 47-320(1)).

State Administrative Proceedings

At the hearing before the IDL, the parties (including the
plaintiffs) “had the opportunity to present opening and closing
statements, present evidence, and cross-examine witnesses.” Id.
at *2. However, the hearing officer repeatedly excluded testimony
on the basis that it was not relevant to whether the terms proposed
by Alta Mesa were just and reasonable. Id. Importantly to the
federal court, “at no point during the hearing did [the hearing
officer] specify what factors, if any, she did view as relevant to a
determination of ‘just and reasonable’ terms.” Id.

After the hearing, the IDL Director issued an order approving
Alta Mesa’s integration application, concluding the proposed
terms were just and reasonable pursuant to the statute. Id. at *2.
The plaintiffs appealed the decision to the Idaho Oil & Gas
Conservation Commission (OGCC), which affirmed it. Id. at *3.

Procedural Options: State or Federal Court?

Under the Idaho Administrative Procedure Act, an aggrieved
party may appeal any final order of a state agency, including the
OGCC, to the state judicial system. Idaho Code Ann. § 67-5270.
Notably, the plaintiffs in Citizens Allied elected not to follow this
procedure, and instead filed an action in federal district court
pursuant to 42 U.S.C. § 1983, “which provides a remedy to
individuals whose federal constitutional rights have been violated
under the color of state law.” Citizens Allied, 2018 WL 3848397,
at *3. The plaintiffs claimed the hearing procedures violated their
due process rights pursuant to the Fourteenth Amendment to the
U.S. Constitution. Id. As a threshold matter, the federal court
concluded it had jurisdiction to hear the matter, despite the
plaintiffs’ decision not to appeal under state law. Id. at *4.

Federal Constitutional Due Process

Reiterating the oft-quoted standard that due process requires
“the opportunity to be heard ‘at a meaningful time and in a
meaningful manner,’” id. at *5 (quoting Mathews v. Eldridge, 424
U.S. 319, 333 (1976)), the court applied the traditional due
process framework, requiring the plaintiffs to “first show that
[they] had a protected property interest under the Due Process
Clause, and [to] then establish that [they were] deprived of the
property without receiving the process [they were] constitutionally
due,” id.

Describing it as a “close case,” the district court ultimately
agreed with the plaintiffs that the State had violated their proce-
dural due process rights. Id. at *9. The court began its analysis by
walking through the development of oil and gas law, both
generally and within the state of Idaho. Id. at *5–6. This led the
court to conclude that, because the “just and reasonable” standard
is codified in Idaho statute, the Idaho Legislature has determined
that just and reasonable terms and conditions are part of the
“bundle” of rights associated with mineral ownership. Id. at *6.
Accordingly, the plaintiffs had “a protected property interest not

only in the royalty and bonus payment, but also in just and
reasonable terms and conditions.” Id. at *7.

Next, the court analyzed the process that was due and
provided to the plaintiffs. According to the court, the plaintiffs
“faced a high risk of erroneous deprivation of their interest in just
and reasonable terms because the hearing officer did not ade-
quately explain the basis on which she determined that the terms
of the integration order were just and reasonable.” Id. Because the
factors relevant to the just and reasonable standard were not
described prior to the hearing, the plaintiffs “were deprived of a
meaningful opportunity to be heard.” Id. at *8.

Interestingly, the novelty in Idaho of oil and gas production
in general, and of integration applications in particular, informed
the court’s decision. See id. Because the plaintiffs were “private
citizens who are not experts in the complex and specialized field
of oil and gas law”—and despite the fact that they were repre-
sented by counsel—the court concluded the plaintiffs’ “capacities
and circumstances” meant they were “especially disadvantaged by
the lack of precedent to inform their understanding of what factors
may be considered in a determination of ‘just and reasonable’
terms.’” Id. The court also encouraged the OGCC to adopt
regulations to specify those factors. Id. at *9 n.15.

Implications

The Citizens Allied decision could drive further development
of forced integration standards in Idaho. In addition, practitioners
in other states should take note of the procedural and constitu-
tional aspects of the case. The procedural path chosen by the
plaintiffs reminds us that, in some cases, a state administrative
decision can be challenged in federal court, even without exhaus-
tion of state administrative remedies. Further, the fact that the
decision was rendered by a federal court on federal constitutional
principles means other states with forced pooling programs should
evaluate their susceptibility to challenges on similar grounds.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

STATUTE OF LIMITATIONS ON A FAILURE TO EXCEPT

MINERALS IN DEED DRAFTED BY TITLE COMPANY

A landowner contracted to sell its land but retain the miner-
als. The parties hired Rice County Abstract & Title Co. (Rice) to
act as the closing agent and title insurer; the parties split Rice’s
fee. Although Rice had a copy of the sales contract stating the
seller would retain the minerals, Rice failed to except the minerals
in the deed it prepared. The deed was recorded in 2008. The land
had producing oil and gas wells and from 2008 to 2014 the seller
continued to receive royalty as though it had retained the minerals.
In a 2014 transaction Rice again was the closing agent and title
insurer and prepared a deed transferring the prior grantee/buyer’s
interest without excepting the mineral interest. The new owner
asserted it owned the minerals because the conveyances in its
chain of title did not except the minerals. When suit was brought
in 2014 to determine ownership of the minerals the original seller
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made Rice a third-party defendant asserting claims of negligence,
implied contract, and breach of fiduciary duty.

Although the parties to the conveyance settled, the suit
against Rice went forward. The trial court held the seller’s claims
were barred by the statute of limitations and granted Rice’s
motion for summary judgment. The court of appeals reversed,
finding the seller’s cause of action did not accrue until it sustained
damages and that did not occur until 2014 when it stopped
receiving royalties. See Vol. XXXIV, No. 2 (2017) of this
Newsletter.

In LCL, LLC v. Falen, No. 115,434, 2018 WL 3599589 (Kan.
July 27, 2018), aff’g 390 P.3d 571 (Kan. Ct. App. 2017), the
Kansas Supreme Court affirmed the court of appeals but rejected
its analysis. The two claims preserved for appeal were for
negligence and breach of fiduciary duty. The court noted the
implied contract claim, and any claim for reformation, accrued
when the deed was filed for record in 2008. Therefore, the
implied contract claim, with a three-year statute of limitations,
became barred in 2011 and the reformation claim, with a five-year
statute of limitations, in 2013.

The negligence and fiduciary duty claims have a two-year
limitations period but are subject to a statutory discovery rule that
states these causes of action

shall not be deemed to have accrued until the act giving
rise to the cause of action first causes substantial injury,
or, if the fact of injury is not reasonably ascertainable
until some time after the initial act, then the period of
limitation shall not commence until the fact of injury
becomes reasonably ascertainable to the injured party.

Kan. Stat. Ann. § 60-513(b). The statute also makes the discovery
period subject to a 10-year statute of repose: “but in no event shall
an action be commenced more than 10 years beyond the time of
the act giving rise to the cause of action.” Id. The court of appeals
held the act giving rise to the cause of action first caused substan-
tial injury in 2014 when royalty payments stopped. The supreme
court held the act took place in 2008 because creating a cloud
against the seller’s title constituted “substantial injury.” Falen,
2018 WL 3599589, at *8. The court also noted that the term
“substantial” means “actual” injury. Id. at *7.

Because the supreme court found the “act” causing injury
took place in 2008, it was incumbent on the trial court to deter-
mine when the fact of injury became “reasonably ascertainable”
to the injured party. This is a factual issue because although Rice
sent the deed to the seller there was a dispute whether it was sent
merely to be signed or for the seller’s review and approval. Id. at
*9. This and other facts need to be evaluated. The trial court erred
by relying upon the recording statutes to convert “reasonably
ascertainable” from a factual issue into a legal conclusion. Id. The
trial court reasoned that since the seller was deemed to have
notice of the recorded deed its injury was reasonably ascertainable
in 2008. Id. The supreme court held the recording statute imparts
notice only to those who have a “duty to investigate” the record
and cannot be used to make a factual determination regarding
whether the injury was reasonably ascertainable. Id. at *10. As a
result, the supreme court remanded the issue to the trial court to
determine whether as a matter of fact the injury was reasonably
ascertainable. Id.

The supreme court held the same analysis would apply to the
fiduciary duty claim as that applied to the negligence claim. Id. at
*11. The seller, however, pleaded two fiduciary duty claims: one
for Rice’s 2008 conduct and another for its conduct in 2014. The
trial court failed to address the 2014 claim and the supreme court
remanded the issue for further proceedings. Id.

N E W  M E X I C O  —  M I N I N G

S T U A R T  R .  B U T Z I E R

—  R E P O R T E R  —

STATE SUPREME COURT UPHOLDS COPPER MINE RULE

The New Mexico Supreme Court, in an original proceeding
on certiorari, has unanimously upheld an extensive rule specifying
in detail certain groundwater protection requirements for copper
mining-related facilities (Copper Mine Rule), N.M. Code R.
§ 20.6.7, under the state’s groundwater discharge program
regulations adopted by the New Mexico Water Quality Control
Commission (WQCC) under the New Mexico Water Quality Act
(WQA), N.M. Stat. Ann. §§ 74-6-1 to -17. See Gila Res. Info.
Project v. WQCC, 2018-NMSC-025, 417 P.3d 369, aff’g 2015-
NMCA-076, 355 P.3d 36. The court’s opinion culminated an
appeal by New Mexico’s Attorney General and certain
nongovernmental organizations and individuals (NGO) from an
earlier decision by the New Mexico Court of Appeals upholding
the Copper Mine Rule, as reported in Vol. XXXII, No. 2 (2015)
of this Newsletter. Throughout the appeals, the Copper Mine Rule
received the support of the WQCC, the New Mexico Environment
Department (NMED), and the copper mining industry.

In 2009 amendments to the WQA, the New Mexico Legisla-
ture directed the WQCC to adopt regulations particular to specific
industries, specifying “the measures to be taken to prevent water
pollution and to monitor water quality.” Gila, 2018-NMSC-025,
¶ 3 (quoting N.M. Stat. Ann. § 74-6-4(K)). Pursuant to the
amendments, NMED established an advisory committee to assist
it in developing the rulemaking and initiated an open rulemaking
process that resulted in the Copper Mine Rule. Id. As previously
reported, the Copper Mine Rule is a 39-section set of regulations
comprising detailed technical requirements proposed by NMED
for the protection of groundwater keyed to specific types of
copper mining units, including open pits, waste rock piles, leach
stockpiles, processing facilities, tailings impoundments, tanks, and
pipelines. It supplements other groundwater protection regulations
adopted under the WQA by the WQCC.

The petitioners, in a facial challenge, made various assertions
that the Copper Mine Rule violated the WQA. Id. ¶ 7. Their
assertions for the most part objected to the fact that, during
operations, groundwater standards “do not apply within the area
of open pit hydrologic containment,” id. ¶ 17 (quoting N.M. Code
R. § 20.6.7.24(D)), and that monitoring wells need only be
installed “around the perimeter and downgradient of each open
pit, leach stockpile, waste rock stockpile, tailings impoundment,
process water impoundment, and impacted stormwater impound-
ment,” id. (quoting N.M. Code R. § 20.6.7.28(B)). The petitioners
principally argued that these features of the Copper Mine Rule
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allowed for pollution above the WQCC’s groundwater standards
wherever copper mines are located, in violation of the WQA,
which requires denial of a groundwater discharge permit if “the
discharge would cause or contribute to water contaminant levels
in excess of any state or federal standard,” as “measured at any
place of withdrawal of water for present or reasonably foreseeable
future use.” Id. ¶ 18 (quoting N.M. Stat. Ann. § 74-6-5(E)(3)).

The court rejected the petitioners’ argument that the “place
of withdrawal” language just quoted “reflects a legislative intent
to protect all groundwater at any location from contamination”
based upon the plain language of the statute. Id. ¶ 25. The court
was persuaded that the most sensible reading of that language
gives the WQCC the authority to issue rules requiring specifica-
tion of monitoring well locations for measuring compliance with
groundwater standards, and the Copper Mine Rule “does precisely
what the plain language of Section 74-6-5(E)(3) commands.”
Id. ¶ 27.

Nonetheless, the court also agreed with an earlier court of
appeals decision that the “place of withdrawal” language is “one
of beguiling simplicity” that the WQCC has struggled to define
and apply. Id. ¶ 30 (quoting Phelps Dodge Tyrone, Inc. v. WQCC,
2006-NMCA-115, ¶ 27, 143 P.3d 502). The court then went on to
discuss the fact that, although core purposes of the statute could
be discerned by the court, “[p]rinciples of administrative law
make clear that the judiciary does not bear singular responsibility
for resolving these conflicts and interpretive difficulties”; instead,
“[o]ther institutional actors are allocated responsibility in this
task.” Id. ¶ 33. Most of the remainder of the court’s unanimous
decision discussed in detail those administrative law principles
that justify deference to the WQCC, which the court found to be
“the appropriate policy-making entity in this context.” Id. ¶ 36.

Editor’s Note: The reporter was one of the counsel of record
for the intervening mining companies, Freeport-McMoRan Chino
Mines Company, Freeport-McMoRan Tyrone, Inc., and Freeport
McMoRan Cobre Mining Company.

STATE MINING COMMISSION UPHOLDS MINING ACT PERMIT

DECISION ALLOWING REACTIVATION OF MT. TAYLOR

URANIUM MINE

On July 27, 2018, the New Mexico Mining Commission
(Commission) issued a final decision and order in an appeal
adjudication arising from a permit action by the New Mexico
Mining and Minerals Division (MMD) to allow reactivation of the
Mt. Taylor Uranium Mine under the 1993 New Mexico Mining
Act (Mining Act), N.M. Stat. Ann. §§ 69-36-1 to -20. See
Decision and Order, In re Rio Grande Res. Corp.’s Permit
Revision 13-2 to Permit No. CI002RE, Petition No. 18-01, slip
op. (N.M. Mining Comm’n July 27, 2018). The decision affirmed
MMD’s issuance of a permit revision to the mine’s existing
mining permit that allowed the mine to come off an extended
period of standby under the Mining Act and return to active status
on December 29, 2017.

The petitioners, the Multicultural Alliance for a Safe Environ-
ment (MASE) and Amigos Bravos, essentially raised three issues
in their administrative appeal to the Commission. First, the
petitioners argued that the definition of “mining” under the
Mining Act was wrongly interpreted by MMD to include a

several-years-long mine development schedule of activities to
reactivate the mine before actual production of uranium will occur
from the mine. Second, the petitioners argued that MMD’s permit
action violated the Mining Act’s maximum allowable standby
period of 20 years because the 20-year standby period while the
underground mine was on “wet standby” will have expired by the
time the mine actually produces uranium ore. Third, the petition-
ers argued that MMD abused its discretion in approving the
permit revision.

The Commission rejected all of the petitioners’ positions in
its findings of fact and conclusions of law after conducting a
formal evidentiary hearing. First, according to the Commission,
“[t]he Mining Act and the Commission’s regulations do not make
extraction of minerals a necessary component of mining or the
conduct of mining operations,” id. at 21 (citing N.M. Stat. Ann.
§ 69-36-3); instead, “[t]he Mining Act and the Commission’s
regulations [broadly] consider exploration, development, and non-
ore producing activities to be mining, for which a mine permit is
required,” id. (citing N.M. Stat. Ann. §§ 69-36-2, -3; N.M. Code
R. §§ 19.10.5, .7). Second, the permit revision to allow the mine
to come off standby status and return to active status was appro-
priate because the permit’s schedule of mine reactivation activities
could not be conducted on standby status. Id. at 22. Third, MMD
did not abuse its discretion and instead acted within its authority
under the Mining Act. Id. at 23.

MASE and Amigos Bravos had not yet taken a judicial
appeal at the time of this writing. Their notice of appeal to do so
would have to be filed on or before 30 days from the Commis-
sion’s July 27, 2018, decision. When appealing to the Commis-
sion from MMD’s issuance of a permit revision to allow reactiva-
tion, no stay was sought. Accordingly mine reactivation is
ongoing.

Editor’s Note: The reporter was lead counsel for Rio Grande
Resources Corporation in the appeal adjudication, and also was
counsel during the permitting proceedings before MMD.
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NMOCC ADOPTS REVISED HORIZONTAL WELL RULES

On May 22, 2018, the New Mexico Oil Conservation
Commission (NMOCC) adopted extensive revisions of the New
Mexico Oil Conservation Division (NMOCD) rules governing
horizontal wells. See In re Application of the NMOCD to Amend
Rules of the Commission Concerning the Drilling, Spacing, and
Operation of Horizontal Wells and Related Matters, Order No. R-
14689, Case No. 15957 (NMOCC May 22, 2018). The rules
became effective upon their publication in the June 26, 2018,
issue of the New Mexico Register. See XXIX(12) N.M. Reg.
715–37 (June 26, 2018). The revised rules amended N.M. Code
R. §§ 19.15.2, .4, .14, .15, and .16.
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The revisions were aimed to modernize and address the
protection of correlative rights and the prevention of waste as they
relate to the current landscape of the New Mexico oil and gas
industry. To summarize, these revisions generally: (1) reorganize
and streamline existing rules, (2) accommodate transverse well
projects, (3) increase flexibility to allow for technological
developments, (4) reduce heel and toe setbacks, and (5) eliminate
depth-bracket allowables. This report will summarize changes to
some of the provisions and highlight the practical implications
resulting from the new horizontal well rules. For clarity in this
report, the term “transverse” has developed in New Mexico to
mean a lateral of a horizontal well that extends across or at an
angle across a section or sections, which results in the horizontal
well being at an angle to the spacing unit rather than parallel or
perpendicular to the spacing unit. Other jurisdictions may have
different meanings.

Revisions to Definitions and Notice Requirements

Definitions. Certain terms in the definitions provision were
restructured to adopt the language used in other revised provisions
in the rules. Id. § 19.15.2. A definition for “affected persons” was
added to incorporate language from the revised notice of applica-
tion provision in N.M. Code R. § 19.15.4.12. Other substantive
changes include restructuring the definitions of “mineral interest
owner,” “proration unit,” and “royalty interest owner” to remove
ambiguous language.

Notice Requirements. The notice of application provision has
been streamlined by no longer requiring an applicant to apply for
a non-standard spacing unit to pool all uncommitted interests. Id.
§ 19.15.4.12(A)(1)(a). Additionally, the provision no longer
requires an applicant to give notice to affected parties in adjoining
spacing units or tracts when an applicant seeks compulsory
pooling of a standard horizontal spacing unit (HSU). Id.

However, before an operator can file for an application for a
permit to drill or begin drilling, the horizontal well provision
requires that the operator have consent from “at least one working
interest owner or unleased mineral interest owner of each tract”
within the projected completed interval or obtain a compulsory
pooling order for the relevant HSU. Id. § 19.15.16.15(A)(1).

Revisions to the Horizontal Well Provision

While a number of provisions were revised, most of the
substantive revisions occurred in the horizontal well provision and
were aimed at reducing artificial barriers to horizontal and
transverse drilling projects. Most notably, the rules now recognize
horizontal and transverse wells as separate constructs from
vertical wells and directly address these unconventional drilling
methods. The horizontal well provision takes a more holistic
approach regarding the protection of correlative rights and the
prevention of waste while at the same time allowing for more
flexibility and accommodation of horizontal well development
that is parallel, perpendicular, or transverse to the spacing unit.
The following section describes the changes to the horizontal well
provision and their practical implications.

Horizontal Well Definitions. Several changes have been made
to the terminology in the horizontal well definitions provision to
introduce the concept of HSUs. Most notably, the definitions for
“project area,” “penetration point,” and “producing area” have
been removed and a definition for “horizontal spacing unit” has

been added. The provision defines an HSU as “the spacing unit
dedicated to a horizontal well.” Id. § 19.15.16.7(F). Definitions
for “first take point” and “last take point” have been adopted
to identify the completed interval of a horizontal well within
an HSU. “First take point” is “the shallowest measured depth
of the well bore where the completed interval starts,” id.
§ 19.15.16.7(E), while “last take point” is “the deepest measured
depth of the well bore where the completed interval ends,” id.
§ 19.15.16.7(J). In other words, the first take point is closest to
the well’s heel and the last take point is closest to the well’s toe.
A horizontal well’s completed interval is the distance between the
first take point and the last take point. Further, the provision
adopts the concept of an “infill horizontal well” and defines it as
“a horizontal well the completed interval or intervals of which are
located wholly within the horizontal spacing unit dedicated to a
previously drilled or proposed horizontal well in the same pool
and that the operator designates as an infill horizontal well on
form C-102.” Id. § 19.15.16.7(H).

Well Spacing. The well spacing provisions create a spacing
unit specifically tailored for horizontal and transverse wells.
Under the well spacing provisions, a standard HSU for oil or gas
requires that (1) the unit comprise one or more contiguous tracts
that the well’s completed interval penetrates, (2) its perimeter
must be substantially rectangular (unless it is intended to “stair-
step” for a transverse well), and (3) it must contain the minimum
acreage required by any special pool rules. Id. § 19.15.16.15(B).
Additionally, the well spacing provisions require that each
horizontal well be dedicated to an individual standard or approved
non-standard HSU. Id. § 19.15.16.15(A)(2). However, the rules
also recognize the practicalities and complexities of ownership
and ongoing and future technological changes related to horizon-
tal and transverse development. As such, the well spacing
provisions do not limit how many infill wells a spacing unit can
contain. Id.

The well spacing provisions also allow for overlapping
spacing units. Id. § 19.15.16.15(A)(4). Further, the provisions
allow an operator to include adjoining tracts if the tracts are
within 330 feet of the completed interval and the overall perimeter
remains a rectangular shape. Id. § 19.15.16.15(B)(1)(b), (3)(b).
Therefore, the “stranding” concept that required an operator to
include the fourth quarter-quarter is no longer necessary.

The rules recognize that density restrictions may lead to
unnecessary waste and have been adjusted to protect correlative
rights by no longer mandating density restrictions for spacing
units. The rules now require that the operator send a copy of form
C-102 to the State Land Office, the Bureau of Land Management,
the Bureau of Indian Affairs, or the relevant tribe if an HSU
includes state, federal, or tribal minerals. Id. § 19.15.16.15(B)(6).

Overall, the rules now encourage a proposed HSU to be
delineated based on the proposed unit’s subsurface geology and
density instead of its spatial relationship to arbitrary surface lines
and borders.

Unorthodox Wells. The unorthodox well provision estab-
lishes that a well is unorthodox if any of the relevant setback
requirements are not met or the completed interval deviates
from any well tolerance requirements in the provision. Id.
§ 19.15.16.15(C)(5). In recognizing that the old setback require-
ments were causing waste, the revised setback provision now
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requires setbacks for an oil spacing unit to be 330 feet from the
outer boundary and 100 feet from the first and last take point, and
setbacks for a gas spacing unit to be 660 feet from the outer
boundary of the gas spacing unit and 330 feet from the first and
last take point. Id. § 19.15.16.15(C)(1). However, there are no
longer any internal setback requirements for a spacing unit in
order to prevent waste from unconventional recovery projects. Id.
§ 19.15.16.15(C)(4).

Under the old rules, well tolerance standards conflicted
with each other and were being interpreted differently as a
result. The rules addressed this by establishing a bright-line
tolerance standard to clarify any ambiguous parameters. A well
location is considered unorthodox if a well’s as-drilled completed
interval is more than 50 feet from its projected location and is
closer to the outer boundary of the HSU than allowed. Id.
§ 19.15.16.15(C)(5)(c). Further, a previously approved unortho-
dox well location must seek new unorthodox approval if the
completed interval is more than the lesser of 50 feet or 25% of the
previously authorized distance. Id. § 19.15.16.15(C)(5)(d). The
NMOCD must approve the as-drilled location before the operator
can begin production. Id. § 19.15.16.15(C)(6).

Non-Standard HSU and Unorthodox Well Location Approv-
als. The process for seeking a non-standard HSU remains the
same: an operator must provide notice of its intent to seek
administrative approval of a non-standard HSU and there must be
an opportunity for an affected owner to protest at a hearing
regarding the application. Id. § 19.15.16.15(B)(5).

However, the process for seeking an unorthodox well loca-
tion has been modified to establish a clearer framework and
provide for greater ease of use. An operator must still provide
the affected persons with notice of its intent to seek approval
of the unorthodox location. Specifically, an operator must “notify
the affected persons in each adjoining spacing unit in the
same pool or formation” if the proposed well is projected to be,
or as-drilled is, closer to the outer boundary than allowed. Id.
§ 19.15.4.12(A)(2)(a). Additionally, if an adjoining tract is not
included in a spacing unit in the same pool or formation, then the
operator must notify the affected person(s) in an adjoining
quarter-quarter section if the spacing unit is 40 acres or an
adjoining quarter section if the spacing unit is greater than 40
acres. Id. However, notice to diagonal spacing units is not
required if the well is located greater than 330 feet from the
common corner. Id.

Multi-Laterals. A “multi-lateral well” is defined as a “hori-
zontal well with multiple laterals from a common well bore in the
same or different target zones or formations.” Id. § 19.15.16.7(L).
The multi-lateral provision allows for multi-lateral horizontal
wells to be dedicated to an existing HSU if the laterals are in the
same pool or formation and located entirely within the boundaries
of an existing HSU. Id. § 19.15.16.15(B)(7)(a). Otherwise,
separate spacing units are required for each subsequent lateral that
does not develop the same tract(s) as the original HSU. Id.
§ 19.15.16.15(B)(7)(b).

Existing and Subsequent Wells. The existing and subsequent
well provisions were drafted to protect the correlative rights of
existing owners from adverse impacts from a new well near an
existing well. The existing well provision governs existing wells
within the same pool and boundaries of a proposed HSU. The rule

offers existing owners the option to participate in the proposed
well. Id. § 19.15.16.15(B)(9)(a).

The subsequent well provision requires that subsequent wells
that are partially or wholly located within an existing spacing unit
can be drilled only after approval of, or notice to, all operators
and working interest owners in the existing and new spacing units.
Id. § 19.15.16.15(B)(9)(b). However, this provision does not
apply to wells that are wholly within an existing spacing unit and
are properly designated as infill wells. Id. § 19.15.16.15(B)(9)(c).

Allowables. Under the old framework based on conventional
vertical drilling, “allowables” were a necessary construct due
to potential degradation of an already existing reservoir. How-
ever, the allowables provision recognizes the industry’s shift
toward unconventional oil and gas recovery where reservoirs are
effectively created through fracking and the limiting mechanism
to a well’s allowable production has been removed by designating
oil or gas allowables to be the amount the well is capable of
producing. Id. § 19.15.16.15(D). Further, the provision aban-
doned the use of gas-oil ratios to limit a well’s production. Id.
§ 19.15.16.15(D)(1).

Downhole Commingling. The downhole commingling provi-
sion has been streamlined for greater ease of use by no longer
requiring the approval of downhole commingling from the
NMOCD if a well bore goes from one pool to another pool in the
same formation. Id. § 19.15.16.15(E)(2). However, directional
survey requirements remain the same. Id. § 19.15.16.15(E)(1).

Conflicts and Transitional Provision. The conflicts provi-
sion addresses any conflicts with existing rules or orders. Id.
§ 19.15.16.15(E)(3). Except for the Purple Sage-Wolfcamp
Gas Pool, existing rules or orders that conflict with the new rules
will no longer apply. Id. However, the transitional provision
establishes that any special pool rules adopted after the rules
went into effect on June 26, 2018, will take priority. Id.
§ 19.15.16.15(E)(4).

Conclusion

As the technological landscape continues to evolve within the
oil and gas industry, new and unconventional methods of recover-
ing oil and gas reserves such as horizontal and transverse drilling
continue to become more economic and productive. This has
resulted in New Mexico oil and gas operators pivoting away from
conventional recovery methods and leveraging horizontal and
transverse well projects. Keeping in step with the industry’s
evolution, the rules have been modernized to continue to effec-
tively accomplish the twin aims of the NMOCD while removing
and mitigating artificial barriers to unconventional recovery
methods.

OFF-SITE ACTIVITY COMMITTING RESOURCES IS

COMMENCEMENT OF DRILLING OPERATIONS

On February 15, 2018, the New Mexico Supreme Court in
Enduro Operating LLC v. Echo Production, Inc., 2018-NMSC-
016, 413 P.3d 866, addressed whether “backroom” or off-site
activities satisfy the contractual obligation in a joint operating
agreement (JOA) that an operator “commence” drilling operations
by a specified date (i.e., what constitutes commencement). The
supreme court reversed the court of appeals decision and held that
an operator commences drilling operations when it “commit[s]
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resources, whether on-site or off-site, that demonstrate its present
good-faith intent to diligently carry on drilling activities until
completion.” Id. ¶ 3. In this case, a binding drilling contract was
sufficient evidence, as a matter of law, of commencement of
drilling operations “even in the absence of on-site activities.”
Id. ¶ 10.

The timeline of the underlying on-site and off-site activities
is helpful. Echo Production, Inc. (Echo) had until April 2, 2011,
to commence drilling operations before the 120-day timeline
under the JOA’s commencement clause went into effect. Id. ¶ 19.
On December 1, 2010, Echo sent notice of its well proposal to
the other working interest owners under the terms of the JOA.
Id. On December 28, 2010, Enduro Operating LLC’s (Enduro)
predecessor-in-title elected to not participate in the well. Id. The
very next day, Enduro executed a purchase and sale agreement to
acquire the interest. Id. On or around March 24, 2011, Echo
entered into a drilling contract. Id. ¶ 20. On March 31, 2011, Echo
submitted its application for permit to drill to the New Mexico Oil
Conservation Division, which was approved on April 13, 2011.
Id. ¶¶ 20, 21. Drilling of the well began on May 25, 2011, and
was completed by June 10, 2011; the well was hydraulically
fractured between June 16 and July 7, 2011, and was producing
by August 5, 2011. Id. ¶ 21.

Roughly four years after receiving notice of Echo’s intent to
drill the well in controversy, Enduro brought suit against Echo in
district court for breach of contract, trespass, conversion, viola-
tions of the Oil and Gas Proceeds Payment Act, and declaratory
relief under the allegation that Echo failed to commence drilling
operations within the time frame mandated by its JOA. Id. ¶ 17.
Echo submitted a number of “backroom preparations” including
its drilling contract that was entered into as evidence that it had
sufficiently commenced drilling operations prior to April 2, 2011.
Id. ¶ 20. Enduro disputed the consideration of the contract
because the signature for Echo’s agent was undated. Id. ¶ 27.
Enduro alleged that without the dated signature of Echo’s agent,
Echo may have entered into the drilling contract after the April 2,
2011, deadline. Id.

The district court granted summary judgment in favor of
Echo. Id. ¶ 17. However, the court of appeals reversed the district
court’s decision and remanded for an entry of summary judgment
in favor of Enduro. Id. ¶ 3. In clarifying its position, the court of
appeals concluded that the guidance in Johnson v. Yates Petro-
leum Corp., 1999-NMCA-066, ¶ 11, 981 P.2d 288, establishing
that any preparations would be sufficient to show an operator
commenced drilling operations was “overly permissive.” Enduro,
2018-NMSC-016, ¶ 3. As such, the court of appeals held that
Echo’s lack of on-site activities at the proposed well site and lack
of an approved permit before the commencement deadline “was
evidence as a matter of law that Echo had not actually commenced
drilling operations.” Id.

The New Mexico Supreme Court reversed the court of
appeals and held that “an enforceable drilling contract that
commits an operator’s resources is sufficient evidence, as a matter
of law, to establish that the operator actually commenced drilling
operations, even in the absence of on-site activities.” Id. ¶ 10. The
supreme court noted that the court of appeals “overemphasized”
the weight of an operator securing an approved drilling permit
within the commencement deadline. Id. ¶ 11. It noted that unless

there is language present in the JOA to indicate otherwise, an
approved permit is not required to show that an operator has
actually commenced drilling operations. Id. ¶ 16. The court
further distinguished itself from the court of appeals by adopting
the majority rule regarding the commencement of drilling
operations and established that “evidence that [an operator]
committed resources, whether on-site or off-site, that demonstrate
its present good-faith intent to diligently carry on drilling activi-
ties until completion” is sufficient to show that an operator
commenced drilling operations. Id. ¶ 3.

In dicta, the supreme court examined what on-site and off-site
activities satisfy a party’s commencement clause under the court’s
new standard. As it relates to on-site activities, the court con-
cluded that actual drilling is conclusive proof that a party actually
commenced drilling operations, but was not necessary. Id. ¶ 16.
Furthermore, the court concluded that preparatory activities at the
well site, such as leveling the well location, digging a slush pit, or
other good-faith commitment of resources at the drilling site, are
sufficient to establish commencement of drilling operations. Id.

Finally, the supreme court addressed Echo’s off-site activities
and concluded that in this case “an enforceable drilling contract
requiring the diligent completion of the well” is sufficient to show
good-faith intent to diligently carry on drilling activities to
completion. Id. The court held that there was a genuine issue of
material fact regarding whether Echo’s drilling contract was
entered into before the April 2, 2011, deadline and remanded the
case for further review. Id. ¶¶ 28, 30.

In conclusion, the supreme court aligned New Mexico with
the majority view that preparatory activities will suffice for
commencement of drilling operations. Even off-site preparatory
activities will suffice as long as the operator can prove intent to
carry on drilling activities to completion.

Editor’s Note: The reporter thanks Michael Rodriguez, law
clerk at Concho Resources, Inc. and third-year law student at
University of New Mexico Law School, as well as Ocean Munds-
Dry, Senior Counsel at Concho Resources, Inc. in Santa Fe, New
Mexico, for their assistance.
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CONVEYANCE OF LANDS VERSUS FRACTIONAL INTEREST IN

LANDS

In Gerrity Bakken, LLC v. Oasis Petroleum North America,
LLC, 2018 ND 180, 915 N.W.2d 677, the North Dakota Supreme
Court drew a distinction between a conveyance of an undivided
interest in the land and a conveyance of an undivided interest in
a fractional interest in the land. While not a seemingly novel
holding, it appears that the concept has not previously been
addressed or expressly recognized by the North Dakota Supreme
Court.

There, Alice Rozan owned various undivided fractional
interests in various tracts of land and executed separate mineral
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deeds of undivided interests to Gustave Goldstein and William
Murray. Id. ¶ 2. Each deed contained differing fractional convey-
ances. As an example, one deed provided that Rozan conveyed
the following to Goldstein:

[A]n undivided one-eighth (1/8th) interest in and to all
of the oil, gas . . . and other minerals in and under and
that may be produced from the following described
lands . . .

. . . 

An undivided 10/200th interest in and to all of the oil,
gas and other minerals in and under . . . [property
description.]

An undivided 1/2 interest in and to all of the oil, gas and
other minerals in and under . . . [property description].

Id. ¶ 3 (alterations in original). Some of the mineral owners who
succeeded to the interests of Goldstein and Murray disputed how
the deeds should be interpreted; specifically, in our example,
whether the conveyance was of (1) 1/8 of all the oil and gas in the
land or (2) 1/8 of 10/200 and 1/8 of 1/2 in the respective tracts.
Some of those successors granted oil and gas leases that came to
be owned by Gerrity Bakken, LLC (Gerrity Bakken). Id. ¶¶ 5–7.

In 2013, some of the mineral owners sought to quiet title to
the mineral ownership but did not include Gerrity Bakken as a
party to that action. Id. ¶ 6. The district court, there, found that the
mineral deeds were of an undivided fractional interest in the
lands, as opposed to an undivided fractional interest in the
specified fractional interests in the lands. Specifically, the court
found that “[t]he unambiguous intent . . . was to convey the
fraction stated in the granting clause of each deed . . . as to the
whole of each property legally described thereafter.” Id. Gerrity
Bakken soon commenced its own separate action to determine the
effect of the deeds, and the district court in that case found in
favor of Gerrity Bakken, holding that “[e]very term of the deed
must be given effect, if possible,” and that the undivided frac-
tional interest must be reduced by the stated fractional interests in
the oil and gas in the lands. Id. ¶ 7.

The North Dakota Supreme Court agreed with the latter
district court, holding that “[t]he deeds convey a fraction of
Rozan’s fractional interests in the subject properties.” Id. ¶ 11
(citing 1 Patrick H. Martin & Bruce M. Kramer, Williams &
Meyers, Oil and Gas Law § 309 n.4 (2017); Mitchel v. Brown,
110 P.2d 456 (Cal. Ct. App. 1941)). The court recognized a
distinction between a conveyance of an undivided interest in the
land and a conveyance of an undivided interest in the grantor’s
interest in the land. Id. (citing Mitchel, 110 P.2d at 456–58). In
particular, the supreme court found that it “construe[s] the deeds
as a whole to give effect to each provision, and the . . . defendants
do not offer a logical explanation why the second fraction in the
Goldstein and Murray deeds, which indicates the fraction owned
by the grantor, should be ignored.” Id.

Further, the supreme court cautioned against not including all
pertinent and affected parties, as the mineral owners did by not
including the lessee, Gerrity Bakken, in the initial 2013 action.
See id. ¶ 18 (“We have often said that in a quiet title action all
persons appearing of record to have a possible claim or interest in
the land involved should be made parties.”). The latter quiet title

action did not constitute an impermissible collateral attack on the
prior district court’s judgment. Id. ¶ 17. Moreover, the court
rejected arguments that “the district court should have left
portions of the 2013 judgment intact and somehow factored in the
interests found for the parties who were not named in the 2013
action.” Id. ¶ 20. Those parties “have not logically explained how
it could be accomplished.” Id. Indeed, it does not seem possible
to fashion separate and irreconcilable judgments in the case when
the extent and scope of the leasehold interest is dependent upon,
and derived from, the mineral interest.

O H I O  —  O I L  &  G A S
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SEVENTH DISTRICT COURT OF APPEALS HOLDS THAT

LANDOWNER-LESSOR HAS BURDEN OF PROOF IN

PRODUCTION IN PAYING QUANTITIES CASES

In Pfalzgraf v. Miley, 2018-Ohio-2828 (7th Dist.), the Court
of Appeals for the Seventh District of Ohio reversed a decision of
the Common Pleas Court of Monroe County, Ohio, to hold that
the burden of proof to show that an oil and gas lease was forfeited
is held by the landowner-lessor of the lease. In 1954, approxi-
mately 100 acres in Monroe County were leased by Isabelle
Pfalzgraf to H.A. and R.M. Burns. Id. ¶ 2. The lease contained a
primary term of one year and “so much longer thereafter as oil,
gas or their constituents are produced in paying quantities
thereon.” Id. (emphasis added). A single well, the Pfalzgraf No.
2 Well, was drilled on the property under the lease. Id. In 1966,
George Pfalzgraf acquired the property. Id.

Many years ago, Miles Burns, as predecessor-in-interest to
R.M. Burns, entered into an unwritten “gentlemen’s agreement”
with Pfalzgraf whereby the well would be connected to a domestic
well on an adjacent property owned by Pfalzgraf so gas from both
wells could be sold through a common meter. Id. ¶ 5. Pursuant to
this agreement, Pfalzgraf continued to receive free gas and a one-
eighth royalty from the sale of gas from both wells. Id. In 2011,
the lease was assigned to Miley Gas Company (Miley), which
assigned the deep rights thereunder to Antero Resources Corpora-
tion (Antero) in 2012. Id. ¶ 3. Soon thereafter, Miley entered into
an agreement with Pfalzgraf to put the gentlemen’s agreement into
writing. Id. ¶ 5.

In 2013 Pfalzgraf filed a declaratory action against Miley and
Antero seeking, in part, a declaration that the lease “expired under
its own terms due to lack of production in paying quantities.” Id.
¶ 7. After a bench trial, the trial court found that the well was not
producing in paying quantities and, therefore, cancelled the oil
and gas lease. Id. ¶ 8. Both Miley and Antero filed timely appeals
claiming that the trial court improperly placed the burden of proof
on the companies to show that there was production in paying
quantities instead of placing the burden on Pfalzgraf to show that
there was not production in paying quantities. Id. ¶¶ 11–15.

Under Ohio law, “[a]fter the primary term of an oil and gas
lease expires, if the conditions of the secondary term are not being
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met, then the lease terminates by the express terms of the [lease]
and by operation of law and revests the leased estate in the
lessor.” Id. ¶ 17. Often, as is the case with the Pfalzgraf lease, the
secondary term is conditioned upon oil or gas being produced in
paying quantities. Id. The term “paying quantities” generally
means “quantities of oil or gas sufficient to yield even a small
profit to the lessee over operating expenses, even though such
things as drilling costs or equipping costs are not recovered which
may result in the undertaking as a whole suffering a loss.”
Id. ¶ 18.

The Seventh District Court of Appeals noted that although
Pfalzgraf’s declaratory action involved an oil and gas lease, the
suit’s resolution depended not on Ohio oil and gas law, but on the
Ohio Rules of Civil Procedure—specifically who holds the burden
of proof. Id. ¶ 22. The court has previously held in Burkhart
Family Trust v. Antero Resources Corp., 2016-Ohio-4817, 68
N.E.3d 142 (7th Dist.), that the burden of proof rests on the
plaintiff to provide evidence that a lease in question was forfeited
for lack of production in paying quantities. See Pfalzgraf, 2018-
Ohio-2828, ¶ 31. Thus, the court used Burkhart to provide some
guidance as to what evidence may or may not be relied upon to
show whether a lease has been forfeited. For example, tax returns
that are not specific to a well, the failure to timely file production
reports with the Ohio Department of Natural Resources, and the
potential profitability of deep well drilling in the future should not
be considered in a paying quantities analysis. Id. ¶¶ 35, 37, 41, 43.
Additionally, the court found that royalty payments, while not
conclusive, may provide some evidence that a well is producing
in paying quantities. Id. ¶ 44 (citing RHDK Oil & Gas, LLC v.
Dye, 2016-Ohio-4654 ¶ 30 (7th Dist.)). Ultimately, because the
burden of proof rests on the plaintiff in paying quantities cases,
and the trial court relied on the evidence that was held to be
improper evidence, the Seventh District Court of Appeals
reversed the decision of the trial court and ordered judgment in
favor of Miley and Antero, keeping the lease in effect. Id. ¶ 66.

Pfalzgraf appears to be a significant win for oil and gas
producers who hold older oil and gas leases in areas in which the
deeper formations have not yet been drilled. Because the decision
limits the evidence on which a trial court may rely in determining
whether a lease has been forfeited, it appears lessors will have a
harder time proving that an oil and gas lease has been forfeited.
Pfalzgraf is also significant because it appears to be a departure
from the Seventh District Court of Appeals’ established precedent
associated with “common metering.” In Lang v. Weiss Drilling
Co., 2016-Ohio-8213, 70 N.E.3d 625 (7th Dist.), the court
affirmed a decision from the Common Pleas Court of Monroe
County, Ohio that an oil and gas lease had expired due to
nonproduction because production from a “handful” of wells on
a common meter could not be divided to show how much
production came from a particular well, which would make a
determination of production and any royalties paid a “guessti-
mate” at best. Id. ¶ 43; see Vol. XXXIV, No. 1 (2017) of this
Newsletter. However, because the court in Pfalzgraf had reversed
the trial court on the ground that improper evidence was consid-
ered, the common metering issue was held as moot. Pfalzgraf,
2018-Ohio-2828, ¶ 60.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

SHUT-IN WELLS, CAPABILITY TO PRODUCE IN PAYING

QUANTITIES, AND LEASE MAINTENANCE

The case of Hall v. Galmor, 2018 OK 59, is a rather lengthy
decision of the Oklahoma Supreme Court, replete with 140
footnotes, involving a suit to quiet title brought by the holder of
top leases against the owner of some 30 bottom leases past their
primary terms that the owner claims to be held by seven wells.
These seven wells had been shut in for some period of time for
reasons that were “unclear.” Following a two-day bench trial
involving “[d]ueling experts in the field of petroleum engineering
[who] offered opposing opinions concerning the ability of these
wells to produce gas in paying quantities,” id. ¶ 9, the trial court
entered judgment against the top-lease holder, id. ¶ 10. The top-
lease holder appealed to the Oklahoma Supreme Court, and that
court retained the case for decision.

On appeal, the supreme court first addressed whether the top-
lease holder had standing to challenge the validity of the 30
bottom leases. The top-lease holder’s leases covered the same
lands as the bottom leases, except for some 80 acres. The court
held that the top-lease holder had standing to challenge the
validity of the bottom leases except as to the 80 acres of bottom
leases not covered by top leases. Id. ¶¶ 16–20.

The primary importance of this case is the court’s legal
conclusions concerning the continued viability of the bottom
leases notwithstanding their extended period of shut-in. The trial
court found that when the wells were shut in, they were capable of
producing in paying quantities. The supreme court held that the
bottom leases would be maintained if they were capable of
producing in paying quantities at the time of shut-in because “[i]t
is the ability of the lease to produce that is the important factor
rather than actual production . . . .” Id. ¶ 22 (alteration in original)
(quoting State ex rel. Comm’rs of Land Office v. Amoco Prod.
Co., 645 P.2d 468, 470 (Okla. 1982)). The top-lease holder
argued that “capable” meant that during the shut-in period “the
well must be maintained in turn-key condition such that it will
produce in paying quantities immediately upon being turned
‘on.’” Id. ¶ 23 (emphasis added). However, the supreme court
held that “capability” was to be determined at “the moment prior
to the shutting-in of the well. So long as the well was complete
and was producing in paying quantities when it was shut in, the
well remains ‘capable’ and the habendum clause in the lease
remains satisfied throughout the shut-in period.” Id. ¶ 26 (footnote
omitted). The court then stated it would not require operators to
continually maintain their shut-in wells in turn-key condition. Id.
In a footnote, the court noted that

if the well was not in working order and was not produc-
ing in paying quantities at the instant it was shut in, the
well is not being “shut in” at the time operations cease.
Instead, the well is experiencing a “cessation of produc-
tion.” Under these circumstances, the well is not “capa-
ble” of production, and its lease will not continue under



Vol. XXXV, No. 3, 2018 MINERAL LAW NEWSLETTER page 21

the habendum clause. Rather, the lease will be subject to
forfeiture if production is not reestablished during the
grace-period specified in the cessation-of-production
clause, or, where no such clause exists, the reasonable
time period allowed by the temporary cessation doctrine.

Id. ¶ 26 n.70 (citations omitted).

The top-lease holder further contested the finding of capabil-
ity on the basis that the wells were in disrepair after being shut in
for over four years. Id. ¶ 29. However, the court held under its
rule for capability that “[e]vidence of the wells’ current or post-
shut-in condition [was] not relevant to whether the wells were
capable of paying production on the date of shut-in.” Id.

The top-lease holder next argued that the cessation-of-
production clauses in the leases resulted in termination of the
bottom leases because operations to restore production were not
commenced within the prescribed time period. In rejecting this
argument, the supreme court noted that “cessation-of-production
clauses only serve to ‘modify the habendum clause[s] and to
extend or preserve the lease[s] while the lessee resumes opera-
tions designed to restore production.’” Id. ¶ 35 (alterations in
original) (quoting Hoyt v. Cont’l Oil Co., 606 P.2d 560, 563
(Okla. 1980)). The court also noted that “[w]here the law . . .
would ordinarily give a lessee a ‘reasonable’ amount of time in
which to restore production, the cessation-of-production clause
substitutes a bargained-for period that cannot be altered by any
court’s notion of reasonableness.” Id. (footnote omitted). How-
ever, the court ruled that the cessation-of-production clause only
comes into play where the well becomes incapable of producing
in paying quantities. Id. ¶ 36.

The trial court had also considered whether the leases could
be cancelled due to breach of the implied covenant to market. The
supreme court found that the leases could not be cancelled on that
basis because a demand to market made by the lessors is a
prerequisite for such a claim, and no such demand had been made.
Id. ¶ 42.

The court further considered application of the so-called
statutory Pugh clause. In 1977, the Oklahoma spacing and pooling
statute was modified by including a provision that “[i]n case of a
spacing unit of one hundred sixty (160) acres or more, no oil
and/or gas leasehold interest outside the spacing unit involved
may be held by production from the spacing unit more than ninety
(90) days beyond expiration of the primary term of the lease.” Id.
¶ 46 (quoting Okla. Stat. tit. 52, § 87.1(b)). The court considered
whether this provision applied to those leases partially within a
spacing unit that had a well located on the lease because those
leases were held as to all leased lands by virtue of the production
from the lease itself and, in such case, production from the unit
was not required to satisfy the habendum clause of the lease. Id.
However, the court said under the plain reading of the statute it
was irrelevant whether leases partially within and partially outside
the unit had or did not have a well located on them within the unit.
Id. ¶ 47. That portion of the lease outside the unit would terminate
within 90 days under the clause. The court further considered
whether the statutory Pugh clause would apply to a lease that
covered the entire spacing unit and also lands lying outside of the
spacing unit. For example, if there were a 160-acre spacing unit
and the lease covered 640 acres including all of the spacing unit,

would the Pugh clause apply? Again, the court concluded that,
from its plain reading, it applied. Id. ¶ 50.

Based on the court’s analysis of the operation of the statutory
Pugh clause, the court found that its application should result in
the termination of those portions of the bottom leases that lay
outside of a spacing unit, and to that extent, title should be quieted
in favor of the top-lease holder. Id. ¶ 70.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T
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ADVISORY COMMITTEE CONTINUES CONSIDERATION OF

PROPOSED CHANGES TO WATER SUPPLY REPLACEMENT

REGULATIONS

As reported in Vol. XXXV, No. 2 (2018) of this Newsletter,
the Regulation, Legislation and Technical Committee of the
Mining and Reclamation Advisory Board (MRAB)—a group
composed of industry professionals, public interest group
representatives, and lawmakers charged with advising the
Secretary of the Pennsylvania Department of Environmental
Protection (PADEP) on coal mining and reclamation mat-
ters—continues to discuss revisions to the water supply replace-
ment regulations for surface and anthracite coal mines under 25
Pa. Code chs. 87 and 88.

According to PADEP’s Bureau of Mining Programs (BMP),
the proposed revisions are based on (1) federal Office of Surface
Mining Reclamation and Enforcement program recommendations
provided to PADEP in 2005; (2) current BMP practices reflected
in existing guidance documents; and (3) recent Pennsylvania
Environmental Hearing Board decisions. See Discussion Paper,
PADEP, “Water Supply Replacement Regulations: Chapter 87 &
88—Outline of Proposed Changes” (Nov. 30, 2017). Updated
documents following the MRAB’s July 19, 2018, meeting
showing proposed changes to Chapters 87 and 88 are available on
PADEP’s website. See PADEP, “Agendas/Handouts for 2018,”
https://www.dep.pa.gov/PublicParticipation/AdvisoryCommitte
es/Mining/MiningReclamation/Pages/2018.aspx.

Few changes have been made to the proposed revisions since
the April 19, 2018, MRAB meeting, despite comments and
objections from MRAB members. See PowerPoint Presentation,
Sharon Hill, PADEP, “Water Supply Replacement Regulations
(Ch 87 & 88)” (July 19, 2018) (PADEP Presentation). The
changes outlined in the last report remain generally intact,
including the insertion of detailed definitions for the terms
“reliability” and “quality” of replacement or restored water
supplies, changes to what qualifies as a “cost increase” resulting
in the operator’s obligations to provide operation and maintenance
costs, increased operations and maintenance liabilities, and new
bond requirements.

Several changes to the proposed rules were identified in
PADEP’s presentation to MRAB during the July 19 meeting,
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including reducing the minimum data collection period required
to ascertain the costs of operating and maintaining a replacement
water supply from six months to three. See PADEP Presentation
at 10 (referencing proposed 25 Pa. Code §§ 87.119a(g),
88.107a(g)). The presentation also noted a proposal to set a 60-
day time limit on the PADEP’s investigation of an operator’s
assertion that the presumption of liability for the contamination of
water supplies is void. Id. at 11 (referencing proposed 25 Pa.
Code §§ 87.119a(j), 88.107a(j)). However, these changes are not
reflected in the draft documents provided by PADEP. It is unclear
whether or not the changes noted in the presentation will be
included in the next draft version.

At the time of this report, PADEP estimated the April version
of the proposed revisions would be forwarded to the Environmen-
tal Quality Board (EQB) for consideration by the third quarter of
2018. See 48 Pa. Bull. 1368 (Mar. 3, 2018). In PADEP’s most
recent regulatory agenda, however, PADEP now estimates that
this will occur in the fourth quarter of 2018. See 48 Pa. Bull. 4733
(Aug. 4, 2018).

RECENT DEVELOPMENTS IN ABANDONED MINE

RECLAMATION

Proposed Amendments to AMLR Program

On May 16, 2018, the Office of Surface Mining Reclamation
and Enforcement (OSMRE) announced a proposed amendment to
the Pennsylvania Abandoned Mine Land Reclamation (AMLR)
Plan. See Pa. Abandoned Mine Land Reclamation Program, 83
Fed. Reg. 22,607 (proposed May 16, 2018) (to be codified at 30
C.F.R. pt. 938). The AMLR program, authorized under title IV of
the Surface Mining Control and Reclamation Act of 1977
(SMCRA), 30 U.S.C. §§ 1231–1244, gives states exclusive
responsibility for reclamation activity on their own land if they
secure OSMRE approval for a reclamation program. 83 Fed. Reg.
at 22,608. Pennsylvania’s original AMLR Plan was approved by
OSMRE in 1982. The proposed amendment would allow the
Pennsylvania Department of Environmental Protection (PADEP)
to administer a state emergency program as part of its state AMLR
Plan. Id.

In the proposal, PADEP establishes its statutory authority to
administer an emergency program and provides policies and
procedures to follow as part of the program. PADEP will handle
coordination of emergency reclamation work between the state
and federal (OSMRE) agencies, following OSMRE guidance. Id.
When an immediate response is required, PADEP will initiate
action after receiving approval from OSMRE, and stabilize the
emergency situation. Id. Remaining reclamation will subsequently
be completed as part of a non-emergency abandoned mine land
(AML) project. Id. The proposal includes authorization for
PADEP to enter on any land where an emergency exists (or
adjacent land as required for access), after making all reasonable
efforts to notify landowners and obtaining consent for entry.
Emergency project work may be undertaken on any coalfields
otherwise eligible for AML funding under title IV of SMCRA. Id.
Public comments on the proposal were accepted until June 15,
2018.

Push to Reauthorize AMLR Fee

PADEP has also recently taken steps to publicize its support
for the reauthorization of the federal reclamation fees collected on
active coal mines to support the AMLR program. The coal fees,
authorized under title IV of SMCRA, are set to expire on Septem-
ber 30, 2021. John Stefanko, PADEP’s Deputy Secretary of
Active and Abandoned Mine Operations, spoke at the July 17,
2018, meeting of the Citizens Advisory Council—a legislatively
created group consisting of appointed citizen volunteers and the
Secretary of PADEP—on the topic of Pennsylvania’s reclamation
activities. See PowerPoint Presentation, John Stefanko, “Aban-
doned Mine Reclamation in Pennsylvania” (July 2018). He noted
the upcoming expiration of the coal fees, and the disparity
between existing AML inventory and the current balance of AML
funds for reclamation. He also discussed the AML Pilot Program
authorized by Congress, which provides additional funding to
Pennsylvania’s AML program. See Vol. XXXIII, No. 3 (2016) of
this Newsletter.

Pennsylvania is also a participating partner in the “Our
Work’s Not Done” program, which highlights the reclamation
work done using the fees. See https://ourworksnotdone.org/.
Currently, Montana, Ohio, Pennsylvania, West Virginia, and
Wyoming are the only participants in that program.

PROPOSED REVISIONS TO THE ENVIRONMENTAL JUSTICE

PUBLIC PARTICIPATION POLICY

On July 14, 2018, the Pennsylvania Department of Environ-
mental Protection (PADEP) published a draft Environmental
Justice Public Participation Policy technical guidance document.
See PADEP, “Environmental Justice Public Participation
Policy—Draft” (July 14, 2018) (Draft Policy); see also 48 Pa.
Bull. 4174 (July 14, 2018). The Draft Policy is the first major
update to the policy in over 14 years. See PADEP, “Environmen-
tal Justice Public Participation Policy” (Apr. 24, 2004, minor
revisions Dec. 20, 2004). These documents can be found on
PADEP’s website at https://www.dep.pa.gov/PublicParticipation/
OfficeofEnvironmentalJustice/Pages/Summaries-and-
Documents.aspx. The Draft Policy includes a number of substan-
tial changes to the current policy, including a proposed change in
how PADEP geographically defines environmental justice (EJ)
areas by shifting from the use of U.S. Census block tracts to the
Census Bureau’s smallest population unit, block groups. See Draft
Policy at 5.

Other notable changes include new pre- and post-application
steps urging permittees to provide new or additional permit
application materials to residents of EJ areas, id. at 5–8; changes
to the list of what permits are considered “trigger permits,” which
automatically trigger the application of the proposed policy, id. at
11–15; the addition of a defined “community liaison,” who will
function as a community representative throughout the EJ policy
process, id. at 1; a new flowchart depicting the entire EJ process
as outlined in the proposed policy, including a new “conflict
management” step, id. at 16; and a reference to the Pennsylvania
Environmental Rights Amendment as “a tool available to the
community to address equal justice in low income and minority
communities,” id. at 2.
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Comments on the Draft Policy can be submitted electroni-
cally through PADEP’s eComment website, and will be accepted
through August 28, 2018.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

J O N  C .  B E C K M A N

—  R E P O R T E R S  —

REGULATION OF OIL AND GAS OPERATIONS: TWO

DECISIONS REVIEWING ASPECTS OF AGENCY AUTHORITY

Marcellus Shale Coalition v. PADEP

In Marcellus Shale Coalition v. PADEP, 185 A.3d 985 (Pa.
2018), aff’g in part, rev’g in part No. 573 MD 2016, 2016 Pa.
Commw. Unpub. LEXIS 830 (Commw. Ct. Nov. 8, 2016)
(unreported), the Supreme Court of Pennsylvania affirmed in part
and reversed in part the commonwealth court’s grant of an order
preliminarily enjoining the enforcement of unconventional well
regulations promulgated under Pennsylvania’s Oil and Gas Act of
2012 (Act 13), 58 Pa. Cons. Stat. §§ 2301–3504. See Vol.
XXXIV, No. 1 (2017) of this Newsletter. The Marcellus Shale
Coalition (MSC), acting on behalf of itself and its members, filed
a petition for review in the commonwealth court seeking declara-
tory and injunctive relief challenging the validity of certain
regulations relating to unconventional oil and gas activities
governed by Act 13. MSC also filed a petition for immediate
relief requesting the court preliminary enjoin the Pennsylvania
Department of Environmental Protection (PADEP) from enforc-
ing the challenged regulations. The regulations are located in 25
Pa. Code ch. 78a. The commonwealth court, acting through its
original jurisdiction, issued an order enjoining enforcement of
regulatory provisions pertaining to public resources, id. §§ 78a.1,
.15(f), (g), area of review, id. §§ 78a.52a(c)(3), .73(c), (d),
impoundments, id. §§ 78a.59b(b), .59c, and site restoration, id.
§ 78a.65(d), pending a final resolution of the challenges to the
regulations on the merits.

The public resources provisions obligated drilling permit
applicants to provide pre-application notices relative to “public
resources.” That term is not defined in the regulations, but
“includes ‘common areas on a school’s property or a playground’
and ‘other critical communities.’” Marcellus, 185 A.3d at 987
(quoting 25 Pa. Code § 78a.15(f)(1)(iv), (vi)). As expressly stated,
the permit applicant must notify each “public resource agency”
that manages a public resource of the proposal. Id. at 988. The
commonwealth court agreed with MSC’s challenge to the public
resources provision, concluding that MSC “raised a colorable
argument that the regulations improperly expanded the list of
protected resources” to potentially include all publicly owned
property and privately owned property open to the public. Id. at
988–89. The commonwealth court concluded that MSC had
satisfied the “clear-right-to-relief” prong for injunctive relief as to
public resources “insofar as [the regulations] include as public
resources ‘common areas on a school’s property or a playground’
and ‘species of special concern,’ and include playground owners

as public resource agencies.” Id. at 989 (quoting 25 Pa. Code
§ 78a.1). The commonwealth court stated that these provisions
“gave rise to irreparable harm per se and, additionally, irreparable
harm via the ‘cost [of] compliance with these provisions—costs
that well applicants will be unable to recover . . . if this Court
should rule in favor of MSC on the merits.’” Id. (alteration in
original) (quoting Marcellus Shale Coal. v. PADEP, No. 573 MD
2016, 2016 Pa. Commw. Unpub. LEXIS 830, at *25 (Commw.
Ct. Nov. 8, 2016)).

MSC challenged the validity of the area of review regulatory
obligations of well operators relative to nearby wells and the
operators of those wells. The Pennsylvania Environmental Quality
Board (EQB) estimated the cost of compliance with these sections
was $11 million. Id. at 990. That sum may not be recoverable,
even if MSC was successful on the merits. MSC challenged the
provisions through a number of arguments, but the commonwealth
court found that MSC raised a substantial legal issue regarding the
reasonableness of the monitoring and remediation provisions
obligating the applicant to monitor and remediate issues arising
from wells owned or operated by third parties. Id. Determining
that MSC established irreparable harm that outweighed any harm
in refusing to grant the injunction, and concluding that an
injunction would restore the parties to the status quo, the court
granted a limited preliminary injunction. Id. at 990–91.

MSC’s argument against the impoundment provisions
challenged the fact that impoundments built in compliance with
PADEP regulations were not grandfathered into the new stan-
dards. Id. at 991. Notably, the commonwealth court found that
“the new rules arose, not from a change in the law, but from a
change in [PADEP’s] interpretation of longstanding law; and
existing impoundments permitted and built to [PADEP] standards
would have to be retrofitted or closed under [PADEP’s] new
interpretation.” Id. In short, the court found that operators would
be deprived of procedural due process if PADEP enforced the
impoundment provisions applied to existing, previously compliant
impoundments. Id. Therefore, the court denied the injunction as
to newly constructed impoundments, but applied the injunction to
enforcement against existing impoundments. Id. at 991–92.

As to the site restoration challenges, the commonwealth court
found that MSC raised a substantial legal question as to whether
the site restoration provisions impose erosion and sediment
control measure requirements on well owners and operators in
excess of what is required under the Clean Streams Law. Id. at
992. PADEP had described these provisions as mere clarifications
of the existing law. Id. at 993. The court noted that PADEP’s
position “was undermined to the extent Section 78a.65(d) purports
to abrogate any exemptions contained in the Clean Streams Law.”
Id. As such, “the court determined that MSC had raised a substan-
tial legal question and thus had satisfied the clear-right-to-relief
prong.” Id.

Though litigation on the merits of the petition continues in the
commonwealth court, PADEP and the EQB appealed the order
enjoining enforcement to the Supreme Court of Pennsylvania.

The supreme court’s standard of review on a preliminary
injunction is for abuse of discretion, but where there are issues of
statutory interpretation involved, the review is de novo. Id. at 995.
Regarding the abuse of discretion standard, the court noted that
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we do not inquire into the merits of the controversy, but
only examine the record to determine if there were any
apparently reasonable grounds for the action of the
court below. Only if it is plain that no grounds exist to
support the decree or that the rule of law relied upon was
palpably erroneous or misapplied will we interfere with
the [decree].

Id. at 995–96 (alteration in original) (quoting Brayman Constr.
Corp. v. Dep’t of Transp., 13 A.3d 925, 935–36 (Pa. 2011)).
Under this standard of review, the court found the commonwealth
court’s order was based upon reasonable grounds as to the
preliminary injunction on enforcement of the public resources,
area of review, and a portion of the impoundment regulations. The
court, however, found that the preliminary injunction on the
enforcement of the existing well development impoundment rules
and the site restoration provisions was not reasonable. The court
distinguished the rulemaking from the procedural due process
issue noted by the commonwealth court. Here, according to the
court, PADEP would not be making an adjudication of the rights
of the operators and owners, but instead is using procedural
mechanisms pursuant to the State’s police powers. Id. at 1003–04.
As such, the court reversed the preliminary injunction on existing
well development impoundments. Id. at 1004. The court affirmed,
however, the injunction against enforcement of the provisions
related to centralized impoundments. Id. at 1005.

Finally, the supreme court reversed the preliminary injunction
against enforcing the site restoration provisions. The court,
reviewing the potential conflict between the unconventional well
regulations and the Clean Streams Law de novo, did not find a
potential conflict. Id. at 1006. The court noted, arguendo, that if
it did find a conflict, the unconventional well regulations would
prevail as the more specific regulation. Id. As such, the court
concluded that MSC had not demonstrated a clear right to relief
in relation to the site restoration provisions. Id.

This is a preliminary decision related to enforcement of
regulatory provisions that are currently being challenged on the
merits in a parallel action. The court’s decision is not the final
word on the validity of those challenged regulations, but it sheds
some light on how the commonwealth court and the supreme court
may analyze the challenged provisions.

Wayne Land & Mineral Group LLC v. Delaware River
Basin Commission

In Wayne Land & Mineral Group LLC v. Delaware River
Basin Commission, 894 F.3d 509 (3d Cir. 2018), vacating 247 F.
Supp. 3d 477 (M.D. Pa. 2017), Wayne Land and Mineral Group,
LLC (Wayne) filed an action for declaratory relief in the U.S.
District Court for the Middle District of Pennsylvania. See Vol.
XXXIV, No. 1 (2017) of this Newsletter. Wayne sought a
declaration that the Delaware River Basin Commission (DRBC)
did not have the authority to require it to apply for and obtain
project approval for a natural gas well pad, a gas well, and related
facilities and associated hydraulic fracturing activities for natural
gas development on its property. Wayne, 894 F.3d at 510. The
DRBC derives its authority from the Delaware River Basin
Compact (Compact). Under the Compact, the DRBC must create
“[a] comprehensive plan . . . for the immediate and long range
development and uses of the water resources of the [Delaware

River Basin] . . . .” Id. (first alteration in original) (quoting
Compact § 3.2(a)). “That plan must ‘include all public and private
projects and facilities which are required, in the judgment of the
[DRBC], for the optimum planning, development, conservation,
utilization, management and control of the water resources of the
basin to meet present and future needs . . . .’” Id. (alteration
omitted) (quoting Compact § 13.1). The DRBC instituted a
moratorium on hydraulic fracturing for the production of natural
gas in the basin in 2009, but has not yet promulgated any final
regulations related to the review of natural gas exploration and
production projects. Id. at 518. The district court dismissed
Wayne’s action under Fed. R. Civ. P. 12(b)(6), finding that
Wayne’s activities were properly subject to the DRBC’s oversight
under the Compact. Id. at 521.

In a precedential decision, the U.S. Court of Appeals for the
Third Circuit vacated and remanded for further proceedings,
finding that the Compact was ambiguous as to whether Wayne’s
activities constituted a “project” subject to the DRBC’s review.
Id. at 534. Because it is unclear whether the activities fell within
the scope of “project,” the district court must undertake further
fact-finding to determine the intent of the Compact’s drafters. Id.

This decision simply allows Wayne’s challenge to go
forward—it does not settle the merits. This is certainly a case to
watch for stakeholders in the Delaware River Basin and the
adjacent Susquehanna River Basin.

LOCAL REGULATION OF OIL AND GAS ACTIVITIES

Gorsline v. Board of Supervisors of Fairfield Township, 186
A.3d 375 (Pa. 2018), rev’g 123 A.3d 1142 (Pa. Commw. Ct.
2015), is an appeal of a local zoning determination. Before the
Supreme Court of Pennsylvania was the question of whether a gas
well could be a conditional use as “similar and compatible” to a
permitted use defined as “public utility services.” This was a
closely watched decision by the exploration and production
industry because it represented the latest appeal settling issues
involving the interplay between local zoning and oil and gas
exploration.

Inflection Energy, LLC (Inflection) applied for a conditional
use permit to construct a well pad and drill an unconventional oil
and gas well in a district zoned residential-agricultural (R-A) in
Fairfield Township, Lycoming County. The township’s zoning
ordinance did not list oil and gas production activities as a
permitted use in an R-A district. The Fairfield Township Board of
Supervisors (Board) approved the permit application as a
conditional use in an R-A district. The objectors, local residents
who objected to the application, appealed the Board’s approval to
the Lycoming County Court of Common Pleas. The common
pleas court reversed the Board’s decision. Inflection and the
objectors appealed the common pleas court decision to the
Commonwealth Court of Pennsylvania. The commonwealth court
found that the common pleas court erred in reversing the Board.
See Vol. XXXII, No. 4 (2015) of this Newsletter. The common-
wealth court based its decision on recent precedent in MarkWest
Liberty Midstream & Resources, LLC v. Cecil Township Zoning
Hearing Board, 102 A.3d 549 (Pa. Commw. Ct. 2014), finding
that the proposed conditional use “was similar to and compatible
with a ‘public service facility’ use and/or an ‘essential service’
use . . . .” Gorsline, 186 A.3d at 381. The objectors appealed.
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In a 4-3 decision, the supreme court reversed the common-
wealth court, holding that the Board’s approval was not supported
by substantial evidence and that the commonwealth court’s
reliance on MarkWest was in error. Id. at 385–86. The court held
that “Inflection’s proposed gas wells use [was] not, in any
material respect, of the ‘same general character’ as any allowed
use in the R-A zoning district, including the ‘public service
facility’ and ‘essential services’ uses . . . .” Id. at 386. Notably, the
court found that the Board did not properly weigh the evidence
presented about the proposed uses claimed for the wells as
compared with the uses permitted in the district. Id. at 386–87.

The court noted a limitation on the scope of its holding,
stating that “this decision should not be misconstrued as an
indication that oil and gas development is never permitted in
residential/agricultural districts, or that it is fundamentally
incompatible with residential or agricultural uses.” Id. at 389.
Fairfield Township could amend its ordinance to permit oil and
gas development if it so chooses. Id.

In his dissent, Justice Dougherty noted that the Board is the
fact finder in the position of judging credibility of the evidence
presented. Id. at 390 (Dougherty, J., dissenting). The dissent
argued that the court improperly substituted its judgment for that
of Board. Id. at 391.

OIL AND GAS TITLE ISSUES: THE MEANING OF A

RESERVATION OF “ROYALTY” IN A DEED

Clutter v. Brown, No. 1542 WDA 2016, 2017 WL 4179747
(Pa. Super. Ct. Sept. 21, 2017) (unpublished), does not settle a
dispute of law in the Commonwealth of Pennsylvania, but we
included the decision because the issue dealt with by the court is
analyzed differently in other Appalachian Basin jurisdictions.
Here, the Superior Court of Pennsylvania held that a reservation
of “one half of the oil and gas royalty” was a reservation of one-
half of the royalty interest under leases existing at the time of the
reservation that would terminate upon the death of the grantor. It
was not, as the defendants argued, a reservation of one-half of the
oil and gas in place. Practitioners licensed in other jurisdictions
will note that the same reservation may be construed as the
defendants advocate.

The plaintiffs owned two tracts of land in Greene County,
Pennsylvania, derived from a common 1919 deed executed by the
heirs of Louisa McVay (McVay Heirs). The landowners sought to
quiet title to the properties against the 106 defendants, all being
descendants/heirs of the McVay Heirs. In June 1901, McVay
entered into oil and gas leases providing for the payment of
certain royalties and delay rentals. The 1919 deed was executed
while the 1902 lease was still in effect. Id. at *1–2. The 1919 deed
contains the following clause: “Reserving, also from this convey-
ance one half of the oil and gas royalty the party of the second
part, however, is to have the quarterly rental which is paid from
quarter to quarter to prevent forfeiture of the lease.” Id. at *2.

The 1901 lease terminated and neither the landowners nor the
defendants have ever received a royalty from that lease. The
landowners entered into leases with an exploration and production
company. The company withheld one-half of the royalty based on
the royalty reservation in the 1919 deed. Id. at *2–3. In the quiet
title action, the trial court granted summary judgment in favor of

the landowners. The defendants appealed, arguing that the trial
court erred by failing to find that the 1919 reservation of one-half
of the oil and gas royalty to the grantors therein constituted an
exception of an interest in real property that passed by operation
of law to the heirs of the grantors (all the defendants). Id. at *3.

Considering the 1919 deed clause, the superior court stated:

We must determine whether this clause constitutes an
exception of the Property’s gas and oil from the deed or
whether it is a reservation of the royalty payments
received from the extraction of gas and oil from the
Property. If it is an exception, as [the defendant] con-
tends, then it excepted a real-property right to the oil and
gas from the deed that would survive the death of the
grantor. If, however, it is a reservation, as Landowners
contend and the trial court implicitly found, then it
reserved a right to personal property—the royalty
payments—that did not survive the death of the grantor.

Id. at *4.

The court then noted the distinction in terms: “A reservation
pertains to incorporeal things that do not exist at the time the
conveyance is made. However, even if the term ‘reservation’ is
used, if the thing or right reserved is in existence, then the
language in fact constitutes an exception.” Id. (citations omitted)
(quoting Ralston v. Ralston, 55 A.3d 736, 741–42 (Pa. Super. Ct.
2012)). Notably,

[i]f there is a reservation, it ceases at the death of the
grantor, because the thing reserved was not in existence
at the time of granting and the thing reserved vests in the
grantee. An exception, on the other hand, retains in the
grantor the title of the thing excepted. Because the
exception does not pass with the grant, it demises
through the grantor’s estate absent other provisions.

Id. (citations omitted) (quoting Ralston, 55 A.3d at 742).

The court concluded that the 1919 deed “created a reserva-
tion of the royalty payments from the oil and gas leases then in
effect.” Id. at *5. It “‘reserv[ed]’ one-half of the ‘royalty’ pay-
ments, not one-half of the oil and gas itself. The payments, unlike
the oil and gas, were ‘incorporeal things that [did] not exist at the
time the conveyance [was] made.’” Id. (alterations in original)
(quoting Ralston, 55 A.3d at 741). “Therefore, the deed created
a reservation of a right to personal property that did not survive
the death of the grantor.” Id.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

NEW OIL AND GAS LEASE THAT REPLACED PRIOR LEASE

HELD NOT A “TOP LEASE”

The decision in TRO-X, L.P. v. Anadarko Petroleum Corp.,
548 S.W.3d 458 (Tex. 2018), aff’g 511 S.W.3d 778 (Tex.
App.—El Paso 2016), hinged on whether or not a particular oil
and gas lease was within the definition of a “top lease” and thus
covered by an agreement between the parties.
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TRO-X, L.P. (TRO-X) acquired oil and gas leases from the
Cooper family in 2007. It then assigned the leases to Eagle Oil &
Gas Co. (Eagle) subject to a participation agreement. Id. at 459.
According to the participation agreement, TRO-X had the option
to reacquire a “back-in” interest of 5% of the assigned leasehold
on the occurrence of “project payout” as defined in the agreement.
Id. at 460. The agreement further provided that TRO-X’s back-in
option would apply not only to the leases TRO-X assigned to
Eagle but that it would “extend to and be binding upon any
renewal(s), extension(s), or top lease(s) taken within one (1) year
of termination of the underlying interest.” Id. Eagle thereafter
assigned the leases that were subject to the TRO-X back-in option
to Anadarko Petroleum Corp. (Anadarko). Id.

The Cooper leases included a provision that required the
lessee to drill an offset well under certain circumstances or, if it
failed to do so, release acreage covered by the leases. In 2011
Anadarko did not drill an offset well for which it was obligated,
and the Coopers demanded a release of 320 acres covered by their
leases. Instead of executing a release, Anadarko engaged the
Coopers in negotiations that resulted in the execution of new
leases in June 2011. The 2011 leases covered the same mineral
interests as the 2007 leases but under materially different terms
and did not mention the 2007 leases. On June 30, 2011, after
the execution of the new leases, Anadarko released the 2007
leases. Id.

After Anadarko denied that TRO-X’s back-in interest applied
to its 2011 leases from the Coopers, TRO-X filed suit for a
declaratory judgment that the leases were top leases and therefore
subject to the back-in interest. The trial court determined that
TRO-X owned a 5% interest in the 2011 leases because the 2007
leases had remained in effect until their release, making the 2011
leases top leases. Id. at 461. The court of appeals reversed, and
the supreme court affirmed the court of appeals. For a report on
the decision by the court of appeals, see Vol. XXXIII, No. 2
(2016) of this Newsletter.

The court first reiterated the definition of a top lease as “a
subsequent oil and gas lease which covers one or more mineral
interests that are subject to a valid, subsisting prior lease.” TRO-X,
548 S.W.3d at 462 (quoting BP Am. Prod. Co. v. Laddex, Ltd.,
513 S.W.3d 476, 478 n.1 (Tex. 2017)). The parties did not
disagree with that definition but took opposite positions on
whether the 2011 leases were top leases. Anadarko urged that the
2011 leases never existed at the same time as the 2007 leases and
were not contingent on expiration or termination of the 2007
leases because the execution of the 2011 leases terminated the
2007 leases. The 2011 leases therefore were not top leases,
according to Anadarko. Id. TRO-X, to the contrary, argued that
existing oil and gas leases, such as the 2007 leases, remain
effective absent evidence of the parties’ intent to terminate them.
Id. The court agreed with Anadarko.

In particular, the court disagreed with TRO-X that in order
for a new lease to terminate an existing lease, it must contain
specific language showing that intent. Instead, the court declared,
“an existing lease between the parties as to an interest terminates
when the parties enter into a new lease covering that interest
unless the new lease objectively demonstrates that both parties
intended for the new lease not to terminate the prior lease between
them.” Id. at 463. Because the 2011 leases did not contain

language evidencing the parties’ intent that the 2007 leases
survive the execution of the new leases, the 2011 leases termi-
nated the 2007 leases. Id. at 466. That being so, the 2011 were not
top leases to which TRO-X’s back-in interest applied. Id.

IN ABSENCE OF EXPRESS PROXIMITY MANDATE IN LEASE,
OFFSET WELL OBLIGATION HELD SATISFIED BY WELL

DRILLED FAR FROM LEASE BOUNDARY AND FROM

TRIGGERING WELL

The court in Murphy Exploration & Production Co.-USA v.
Adams, No. 16-0505, 61 Tex. Sup. Ct. J. 1247, 2018 WL
2449313 (Tex. June 1, 2018), rev’g 497 S.W.3d 510 (Tex.
App.—San Antonio 2016), considered whether Murphy Explora-
tion & Production Co.-USA (Murphy), the lessee under oil and
gas leases from William Albert Herbst and Shirley Mae Herbst
Adams covering two contiguous 302-acre tracts in Atascosa
County, Texas, had satisfied the leases’ offset well clauses.

The Herbst leases included a provision that if a producing
well was completed on adjacent land within 467 feet of the leased
premises, the lessee must pay compensatory royalty, release
acreage, or “commence drilling operations on the leased acreage”
within 120 days and drill “such off-set well or wells” to a depth
adequate to test the same formation from which the well on the
adjacent acreage is producing. Id. at *1. Another operator drilled
a horizontal well in the Eagle Ford Shale parallel to and 350 feet
from the Herbst lease line, thus triggering Murphy’s offset
obligation. Murphy commenced the drilling of a well on the land
covered by the Herbst leases within 120 days after the completion
of the well on the adjacent land and thereafter completed it, also
as a horizontal well in the Eagle Ford Shale running parallel with
the lease boundary, but 1,800 feet from the lease line nearest the
adjacent tract on which the triggering well had been drilled. Id.

The lessors sued Murphy, alleging that its well failed to
comply with the offset provision because it was too far from the
lease boundary to qualify as an offset well. Id. at *2. Murphy
countered that the lease provision imposed no distance require-
ment on the lessee but only required that a well be drilled “on the
leased acreage” and to a depth adequate to test the same formation
as the well on the adjacent land, which Murphy had done. Id. The
trial court granted summary judgment to Murphy, but the court of
appeals reversed on the basis that Murphy had not conclusively
proven that its well met the accepted definition of an “offset” well.
Id. For a report on the decision by the court of appeals, see Vol.
XXXIII, No. 3 (2016) of this Newsletter. The supreme court held
that Murphy had met the leases’ requirement as a matter of law
and reinstated Murphy’s summary judgment.

The Herbsts argued that according to the commonly under-
stood meaning, “an offset well ‘must be in close proximity to the
lease line adjacent to the tract where the neighboring well is
located’” and that a well located 1,800 feet from that line and
2,100 feet from the triggering well “necessarily did not ‘offset’
that well.” Id. at *3. However, noted the court, the leases’ express
requirements with respect to where to drill such offset well were
only that it be “on the leased acreage” and to the same depth as
the triggering well. Id. The offset clause did not reference
drainage nor, in contrast to the express proximity requirement for
the triggering well, did it place any restriction on the location at
which Murphy was required to drill in response. Id.
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The court disagreed with the Herbsts’ contention that failing
to impose an implied proximity requirement would render the
phrase “offset well” meaningless. It acknowledged that the
Herbsts’ premise, that “an offset well is necessarily one that
protects against drainage and that proximity to the draining well
is necessary to effectuate that purpose,” was “reasonable . . . in the
context of vertical drilling, where placement of an offset well is an
important factor in minimizing the amount of oil or gas being
drained.” Id. at *5. However, “the same principle does not apply
in the context of horizontal drilling and hydraulic fracturing in the
Eagle Ford Shale” where drainage of commercial amounts only
occurs as far from a well as the shale is effectively fractured. Id.
If the parties had intended the required offset well to protect
against drainage, said the court, their lease provision “would
presumably have included requirements regarding the direction
and placement of the perforated portions of the horizontal
wellbore.” Id. The court thus agreed with Murphy that the only
reasonable interpretation of the term “offset well” in the Herbst
leases, given that the leases were executed in contemplation of
development of the Eagle Ford Shale by horizontal drilling, was
that such a well is one that “serves to counterbalance or to
compensate for” a triggering well on the adjacent property, not
necessarily one that protects against drainage or is near the lease
boundary. Id. at *6 (quoting “offset,” Webster’s Third Int’l
Dictionary 1567 (2002)).

Notably, the court carefully limited its holding to the
circumstances, involving unconventional production in tight shale
formations. It expressed no opinion, it said, as to the proper
interpretation of similar clauses outside that context. Id. at *7.

SALTWATER DISPOSAL WELLS MAY BE TAXED SEPARATELY

FROM SURFACE ESTATE

In the suit decided by Bosque Disposal Systems, LLC v.
Parker County Appraisal District, No. 17-0146, 61 Tex. Sup. Ct.
J. 1196, 2018 WL 2372810 (Tex. May 25, 2018), aff’g 506
S.W.3d 665 (Tex. App.—Fort Worth 2016), the plaintiff taxpay-
ers, owners of the land on which they operated saltwater disposal
wells, had complained that the local tax appraisal district’s
appraisal of their wells separately from the surface, under separate
accounts for which the valuations were determined by different
methods, amounted to impermissible double taxation. The Texas
Supreme Court disagreed, affirming the court of appeals’ reversal
of the taxpayers’ summary judgment. For a report on the decision
by the court of appeals, see Vol. XXXIV, No. 1 (2017) of this
Newsletter.

Relying on its decision in Matagorda County Appraisal
District v. Coastal Liquids Partners, L.P., 165 S.W.3d 329 (Tex.
2005), the court found “nothing legally improper in the District’s
decision to separately assign and appraise the surface and the
disposal wells.” Bosque, 2018 WL 2372810, at *5. “[T]he
taxpayers’ saltwater disposal wells [could] be classified as an
improvement, an estate or interest in land, or some combination
of these.” Id. at *4. Ignoring the economic reality that the wells
were a part of the real property and contributed significantly to the
properties’ overall value, the result the landowners urged, “would
mean that two properties of similar location, acreage, and other
surface attributes would have the same appraised value even if
one contains a disposal well and the other does not.” Id. Such a

result could violate the requirements of the Texas Constitution
that “[t]axation shall be equal and uniform,” id. (alteration in
original) (quoting Tex. Const. art. VIII, § 1(a)), and that “proper-
ties should be taxed in proportion to their value,” id. (citing Tex.
Const. art. VIII, § 1(b)).

RESERVED ROYALTY CONSTRUED AS “FLOATING” ONE-
HALF OF LEASE ROYALTY, NOT FIXED ONE-SIXTEENTH OF

PRODUCTION

In U.S. Shale Energy II, LLC v. Laborde Properties, L.P.,
No. 17-0111, 61 Tex. Sup. Ct. J. 1727, 2018 WL 3189552 (Tex.
June 29, 2018), rev’g No. 04-16-00168-CV, 2016 WL 5922404
(Tex. App.—San Antonio Oct. 12, 2016), the Texas Supreme
Court construed a 1951 deed reserving a nonparticipating royalty
interest to the grantor. The deed, from J.E. and Minnie Bryan to
S.E. Crews, conveying a tract of land in Karnes County, Texas,
reserved “an undivided one-half (1/2) interest in and to the Oil
Royalty, Gas Royalty and Royalty in other Minerals in and under
or that may be produced or mined from the above described
premises, the same being equal to one-sixteenth (1/16) of the
production.” Id. at *1. No other wording in the deed further
defined the reserved royalty.

Laborde Properties, L.P. (Laborde) acquired the grantee’s
interest in the minerals under the land in 2010, subject to an oil
and gas lease providing for a 1/5 royalty, and U.S. Shale Energy
II, LLC (U.S. Shale) and heirs of the Bryans had succeeded to the
grantors’ royalty interest. After the lessee, EOG Resources, Inc.,
established production, Laborde and the Bryan successors
disputed whether the deed had reserved a fixed 1/16 interest in
total production or 1/2 of the royalty under any lease by the owner
of the executive right, or 1/2 of 1/5 (1/10) of production under the
current lease. Id. U.S. Shale sued Laborde and, in the trial court,
was granted summary judgment declaring the reserved royalty to
entitle the owners to 1/2 of the 1/5 royalty. Id. The court of
appeals reversed the trial court’s judgment, holding that the
deed’s language “the same being equal to one-sixteenth (1/16) of
the production” had modified the preceding language and had
shown the parties’ intention for the grantors to reserve a fixed
1/16 of production. Id. at *2. For a report on the decision by the
court of appeals, see Vol. XXXIII, No. 4 (2016) of this Newslet-
ter. The supreme court reversed the court of appeals, reinstating
the trial court’s interpretation.

Read independently, the court first observed, the first clause
of the quoted wording reserved a floating royalty interest equal to
one-half of the royalty contained in the effective oil and gas lease.
Id. at *3. The issue, the court said, was whether the second
clause—“the same being equal to one-sixteenth (1/16) of the
production”—indicated an interest fixed at 1/16 of the production
despite the language in the first clause tying it to the lease royalty.
Id.

The court reasoned that it could not conclude, consistent with
its rule of construction mandating that no language be rendered
meaningless, that “the same being equal to one-sixteenth (1/16) of
the production” somehow modified the plain meaning of the first
clause. Id. The only reasonable way to reconcile the clauses, in the
court’s view, was to read the second clause to clarify, as an
incidental factual matter taking into account the prevailing
assumption in 1951 that the lease royalty would always be 1/8,
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what a 1/2 interest in the royalty amounted to when the deed was
executed (i.e., 1/2 of 1/8, or 1/16, of production). Id. By contrast,
if the Bryan successors were entitled to only a fixed 1/16 of
production, the statement in the deed purporting to reserve a 1/2
interest in and to the royalty would not be true—rendered
meaningless—when the lease royalty deviates from 1/8. Id. at *4.

A three-justice dissent rejected the majority’s “foundational”
premise that the first clause must be construed to have reserved a
“floating” one-half of the royalty reserved in the applicable lease.
Id. at *5 (Boyd, J., dissenting). To the dissenting justices, the first
clause required—or at least did not preclude—the clarification of
the second clause, and the majority’s analysis impermissibly
rendered the second clause meaningless. Id. at *8.

The dissent here has a point that a fixed-royalty construction
of the second clause could not be harmonized with the first clause
if the first clause is not read to mean necessarily that it refers to
the royalty under any existing or future lease that might provide
for a higher royalty rate. The majority holding, though, is
consistent with an observable trend in the never-ending interpreta-
tion of multiple-fraction royalty reservations that present the fixed
versus floating royalty issue. That trend, given new weight by this
supreme court opinion, is that where a nonparticipating royalty is
stated in the deed that creates it as an interest in total production
that is a fraction of 1/8, at least if the deed dates from a time at
which the standard or usual royalty was understood to have been
1/8, it will nevertheless be construed as a floating royalty,
dependent on the royalty rate stated in the lease in effect at any
given later time, if there is any language at all in the deed that
supports that construction. Only if there is virtually no wording
whatever that militates against a fixed-royalty construction will
the royalty be construed as fixed. Importantly, a royalty clause
must still be construed as creating a fixed royalty interest that does
not depend on the lease royalty rate if the deed describes it only
in that way—regardless of whether or not the stated fractional
interest in production is a multiple of 1/8—but practically any
wording that allows for the interest to be construed instead as a
floating fraction of the royalty is likely to be given effect. The
limitless variety of clauses that parties might have used in defining
royalty interests reserved and conveyed guarantees that courts will
continue to be called upon to interpret them, but the preference for
floating-royalty construction is clear.

OPERATOR HELD ENTITLED TO ALTERNATIVE REMEDIES

The court in Allen Drilling Acquisition Co. v. Crimson
Exploration Inc., No. 10-15-00277-CV, 2018 WL 3944676 (Tex.
App.—Waco Aug. 15, 2018, no pet. h.), considered the respective
rights of Crimson Exploration, Inc. (Crimson), the operator under
agreements for the acquisition and development of oil and gas
properties in Madison and Grimes Counties, Texas, and Allen
Drilling Acquisition Co. (ADAC), a nonoperating working
interest owner.

The parties initially executed an “overall agreement,”
including an agreed form of operating agreement, governing their
respective rights and obligations under oil and gas leases acquired
in the relevant area in March 2006. That agreement included an
“area of mutual interest” provision requiring either party acquiring
an interest in the area to offer the other the right to participate in
the acquisition. That agreement did not include a specific

limitation as to the depths or formations it covered. Shortly
afterward, to accommodate interests owned by Ecco Petroleum,
Inc. (Ecco) in the area in which the parties intended to drill,
Crimson, ADAC, and Ecco in June 2006 entered into a new
participation agreement and operating agreement that was limited
to the Rodessa Formation underlying a smaller area than the
March 2006 agreement. It required the parties to participate in the
cost of drilling the first two wells, imposing a non-consent
“penalty” for declining to participate in subsequent wells. Id. at
*1–2.

When ADAC defaulted in the payment of costs incurred in
drilling the first three wells, Crimson first deemed ADAC to be a
“non-consenting party,” as the Ecco operating agreement allowed,
and in March 2012 sought to judicially foreclose the operator’s
lien against ADAC’s interest committed to the original March
2006 agreement. Id. at *2. ADAC counterclaimed for breach of
the March 2006 overall agreement, asserting Crimson’s failure to
assign or offer leases it had acquired in the area as the agreement
required. Id. at *3. As the litigation proceeded, Crimson amended
its pleadings to assert that the Ecco participation agreement and
operating agreement had superseded the original operating
agreement and ultimately that the original agreement was limited
to the Rodessa Formation. Id.

On appeal of summary judgment for Crimson, the court
addressed ADAC’s arguments that Crimson had breached its
obligation to offer it the right to participate in lease acquisitions
and that Crimson’s foreclosure against it was barred by the
agreements. Although the court agreed with ADAC that the Ecco
agreement had not superseded the parties’ original agreement, it
held barred by limitations ADAC’s breach of contract claims
relating to Crimson’s failure to assign ADAC leases Crimson had
owned when the agreement was executed but had not disclosed.
Id. at *9. (Crimson’s suit had revived those claims, and ADAC
had thereupon timely asserted them but had abandoned them,
apparently inadvertently, in its argument against Crimson’s
motion for summary judgment.) The court did reinstate ADAC’s
claims that Crimson breached the overall agreement by neglecting
to offer ADAC participation in leases Crimson acquired after
executing the agreement; Crimson’s motion for summary judg-
ment contained no grounds for dismissing those claims that would
apply if the Ecco agreement did not supersede the earlier one. Id.
at *10.

ADAC further argued that once ADAC was deemed non-
consent under the Ecco operating agreement that governed the
drilling of the wells on which ADAC had defaulted, Crimson’s
only remedy was to collect the revenue attributable to its interest
and that foreclosure of the operator’s lien was unavailable. Id. The
court disagreed. Although the operating agreement precluded the
operator’s suit for the defaulting party’s unpaid share of costs
after deeming it a non-consenting party, it did not eliminate the
operator’s other remedies. Two of the wells on which ADAC had
defaulted here were obligatory, the court pointed out, not subject
to the operating agreement’s provisions for a non-consenting
party’s forfeiture of its interest only in non-consented wells until
recovery of the participating parties’ costs plus an additional
percentage of those costs. Id. at *12. Left unexplained is why the
operator could deem ADAC not to have consented if ADAC had
no election whether or not to consent to begin with.
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CORPORATION’S OVERRIDING ROYALTY CLAIM HELD NOT

EXTINGUISHED BY FORFEITURE OF AUTHORITY TO DO

BUSINESS

Armour Pipe Line Co. v. Sandel Energy, Inc., 546 S.W.3d
455 (Tex. App.—Houston [14th Dist.] 2018, pet. filed), involved
a 1999 assignment of some 99 oil and gas leases by Armour Pipe
Line Company (Armour), Eugene C. Cashman, and several others
to Sandel Energy, Inc. (Sandel), reserving to Cashman an
overriding royalty interest in 23 of the leases and to Armour an
overriding royalty interest in 76 of them. In 2011, after new wells
had been drilled by an assignee of the leases, Sandel filed suit
against Armour seeking a declaratory judgment that the overriding
royalty reservation to Armour was ineffective. Id. at 457–59. The
trial court granted Sandel’s motion for summary judgment on the
basis that Armour’s claims to the overriding royalty had been
extinguished because it was a “terminated” entity under Tex. Bus.
Orgs. Code Ann. § 11.359(a), so that any claims it had were
extinguished when no action on its claim to the overriding royalty
had been brought within three years after the forfeiture of its
certificate of authority to do business in Texas in 2003. Armour,
546 S.W.3d at 460.

The court of appeals reversed. Armour was a Delaware
corporation, and section 11.359 defines a “terminated” entity only
as a domestic entity whose existence has been terminated or
forfeited. Id. at 461. It rejected the plaintiff’s argument that other
Texas statutes required Armour to be treated as if it were a
domestic entity. Id. at 462. (The court did not address whether
establishment of a right to a real property interest such as an
overriding royalty interest is the sort of claim that is extinguished
upon a domestic entity’s forfeiture of its charter, which seems
questionable.)

The court went on to affirm the trial court’s denial of Ar-
mour’s motion for summary judgment on the ground that it had
shown itself entitled to the overriding royalty interest according
to the terms of the assignment. For Armour to be entitled to
payment for the overriding royalty, said the court, the assignors
must have owned an interest in the 76 leases at the time of the
assignment. Id. at 467. The summary judgment evidence did not
conclusively prove that the assignors owned an interest in any of
the leases. Id. The court remanded the case to the trial court for
determination of that and other issues. Id. at 468.

LEASES’ OFFSET WELL OBLIGATION HELD NOT TRIGGERED

The court in Martin v. Newfield Exploration Co., No. 13-17-
00104-CV, 2018 WL 1633574 (Tex. App.—Corpus Christi-
Edinburg Apr. 5, 2018, no pet. h.) (mem. op.), construed a
provision of oil and gas leases by the Martin family, covering
approximately 600 acres of land, reading as follows:

[I]n the event a well is drilled on or in a unit containing
part of this acreage or is drilled on acreage adjoining this
Lease, the Lessor [sic], or its agent(s) shall protect the
Lessee’s [sic] undrilled acreage from drainage and in the
opinions of reasonable and prudent operations, drainage
is occurring on the un-drilled acreage, even though the
draining well is located over three hundred-thirty (330)
feet from the un-drilled acreage, the Lessee shall spud an
offset well on said un-drilled acreage or on a unit

containing said acreage within twelve (12) months from
the date the drainage began or release the acreage which
is un-drilled or is not part of a unit which is held by
production.

Id. at *3.

Rosetta Resources Operating, L.P. acquired the Martin leases
and, with Newfield Exploration Co. (Newfield), formed a 675-
acre pooled unit, the Martin Unit, that included 315 acres of the
Martin leases. In 2009 Newfield designated another pooled unit
of 570 acres, the Simmons Unit, lying to the south and southwest
of land covered by the Martin leases but not within the earlier
Martin Unit. The northern boundary of the Simmons Unit was
separated from the southern boundary of the Martin leases by a
small, narrow tract not within either the Martin leases or the
Simmons Unit. Id. at *1.

After Newfield drilled a well in the Simmons Unit, the
Martins sued Newfield for its failure to either spud a well or
release acreage as required by the offset provision of the Newfield
leases. Id. at *2. The trial court granted summary judgment to
Newfield, and the court of appeals affirmed. The language of the
leases triggered the obligation to drill an offset well, the court
pointed out, only if a well was drilled on lease acreage or acreage
“adjoining this lease.” Id. at *4. Giving the word “adjoining” its
plain and ordinary meaning, the court held, the Simmons Unit,
separated by a small tract from the Martin leases, did not adjoin
the Martin leases as required in order to trigger the offset obliga-
tion. Id.

RECIPIENTS OF ERRONEOUS PAYMENTS FOR PRODUCTION

NOT OBLIGATED BEYOND TWO-YEAR LIMITATIONS PERIOD

The court in Ramsland v. WFW Family, LP, No. 05-17-
00326-CV, 2018 WL 1790080 (Tex. App.—Dallas Apr. 16,
2018, no pet. h.) (mem. op.), decided an intra-family dispute
involving several hundred thousand dollars of payments made to
one group of owners to which another group was undisputedly
entitled.

J.C. Barnes owned numerous oil and gas properties that
passed on his 1975 death to his three children, J.C. Barnes, Jr.,
Jane B. Ramsland, and Shirley B. Wynn, and their families. The
Jane Ramsland family’s company, Dinero Operating Co. (Dinero
Operating), operated properties formerly owned by J.C. Barnes
and his family company, J.C. Barnes Oil Company, including the
“Parker B” lease in Ector County, Texas. In 2003 the Shirley
Wynn family members assigned their working interests in the
Parker B lease to Dinero Energy Corp. (Dinero Energy), also
owned by members of the Jane Ramsland family. Despite the
assignment, the purchaser of production from the lease continued
to pay the Wynns for their shares as before their assignment. After
learning of the mistake in 2013, Dinero Operating asked the
Wynns to refund the amounts attributable to payments for the
interests they had assigned for the entire period beginning in
2003. Meanwhile, in 2006 Dinero Operating, apparently purport-
ing to represent the Wynn family group, sued Chesapeake
Operating, Inc. (Chesapeake) over claims involving royalty
payments on production from wells in Beckham County,
Oklahoma. When Dinero settled that suit, the Wynns alleged, it
retained the proceeds and failed to account to the Wynns for their
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shares. The Wynns sued the Dinero group in 2014 for a declara-
tory judgment that they owed no refund of the Parker B produc-
tion proceeds beyond the two-year statute of limitations for money
had and received and for the Chesapeake settlement proceeds. Id.
at *1–2. After a series of amendments to the parties’ pleadings,
the trial court granted the Wynns’ motion for summary judgment
denying Dinero’s claim to a refund of the Wynn overpayments
except for the period beginning two years before the Wynns filed
the suit, the parties having settled their other claims. Id. at *3–4.
The court of appeals affirmed.

The Wynns’ suit did not, as Dinero argued, revive Dinero’s
cause of action for recovery of the overpayments. Id. at *8. Tex.
Civ. Prac. & Rem. Code Ann. § 16.069 allows a defendant to file
a counterclaim that would otherwise be barred by limitations if the
counterclaim arises out of the same transaction or occurrence that
is the basis of the plaintiff’s action. Here the basis for Dinero’s
counterclaim was the misdirected working interest payments on
the Parker B lease, which was not logically relevant to Dinero’s
wrongfully retained proceeds from the Chesapeake lawsuit
notwithstanding that both were derived from the J.C. Barnes estate
and that Dinero asserted a right to offset the Chesapeake proceeds
against the overpayment. Ramsland, 2018 WL 1790080, at *8.
Nor did the Wynns’ agreement in their assignment to transfer and
convey personal property, including production revenue, and their
failure to bear and pay operating expenses while they were paid
for production constitute breaches of applicable agreements that
might have extended the period of limitation beyond two years.
Id. at *10–11.

JUDGMENT FOR MISAPPROPRIATION OF TRADE SECRETS

INVOLVING MONTANA OIL AND GAS LEASING PROJECT

UPHELD

In Eagle Oil & Gas Co. v. Shale Exploration, LLC, 549
S.W.3d 256 (Tex. App.—Houston [1st Dist.] 2018, no pet. h.), the
court affirmed an award of over $14 million against the defendant,
Eagle Oil & Gas Co. (Eagle), in damages for lost profits attribut-
able to Eagle’s misappropriation of trade secrets consisting of
land and leasing data compiled by Shale Exploration, LLC (Shale)
on land in Daniels County, Montana.

Shale and two other companies, Orion Resources, Inc.
(Orion) and Black Pearl Exploration, LLC (Black Pearl), com-
bined efforts to develop and market an oil and gas drilling
prospect in selected areas in the rural Montana county. Shale, for
its part, was responsible for ascertaining mineral ownership and
acquiring oil and gas leases. In doing so its large team of person-
nel spent months in the local courthouse researching the public
records and secured leases from the owners of 120,000 to 150,000
acres of minerals in 2011 and 2012. In late 2011 the group
assembling the prospect entered into discussions with Eagle, an
exploration and drilling company, about the possibility of an
arrangement for Eagle to develop the prospect. After a confidenti-
ality agreement was negotiated between Orion (at the time Shale’s
parent company) and Eagle, Orion and Shale made presentations
to Eagle during which they provided detailed information on the
leases Shale had acquired and the specific areas yet to be leased,
including maps summarizing the status of and plans for the
prospect. No deal was ever reached with Eagle, however. In
March 2012 Orion, Black Pearl, and Shale instead entered into an

agreement with Apache Corporation (Apache) under which Shale
would continue to acquire leases and, if Shale could achieve an
aggregate 300,000 acres of leasehold within six months, Apache
would purchase the leases for $800 per acre. Id. at 264–65.

As Shale continued its leasing, it began to see competition in
its target area. As it turned out, the competition was acquiring
leases for an Eagle affiliate. Although the Shale group was able to
meet the 300,000-acre threshold and close the Apache transaction,
the competition from Eagle, Shale alleged, had driven up its
acquisition costs and deprived it of leases it would have acquired
and resold to Apache, reducing its profit on the Apache sale. Id.
at 265. Orion, Black Pearl, and Shale sued Eagle for breach of the
confidentiality agreement and theft of trade secrets. Orion and
Black Pearl settled with Eagle, and Shale proceeded to trial on its
claims. The jury found for Shale and awarded it $14.3 million in
damages for its lost profits resulting from Eagle’s misappropria-
tion of a trade secret, as well as $4.5 million in exemplary
damages. Id. at 266.

Among other things, Eagle contended on appeal that Shale’s
recovery was barred by the economic loss rule, under which a
party may not recover in tort for economic losses caused by a
breach of contract. Id. The court disagreed. Shale sought to
recover its lost profits under two theories, breach of the confiden-
tiality agreement and misappropriation of trade secrets. Because
“Eagle’s liability exist[ed] independent from a contractual
obligation, if the evidence [was] sufficient to show the elements
of the tort of misappropriation of trade secrets,” the court
explained, “the economic loss rule [did] not bar Shale’s misappro-
priation claim. Instead, Shale had to choose its remedy between
its tort and contract claims.” Id. at 269.

Turning to Eagle’s challenge of the legal and factual suffi-
ciency of the evidence to show (1) the existence of trade secrets,
(2) a confidential relationship, and (3) misappropriation, the court
in each instance held the evidence sufficient. Evidence of the
substantial time and effort necessary for Shale to compile the land
and leasing data it had shared and the fact that it kept the informa-
tion secret until it secured assurances that it would be kept
confidential was sufficient proof of the existence of a trade secret.
Id. at 272. Regardless of whether an express confidentiality
agreement between Shale and Eagle existed, testimony of Eagle’s
representations of confidentiality and its representatives’ acknowl-
edgment that a party would have relied on those representations
was sufficient to support the jury’s finding that Eagle agreed to
keep Shale’s information in confidence. Id. at 273. More than a
scintilla of evidence, finally, showed that Eagle used Shale’s
information to acquire leases in competition with Shale, contrary
to Eagle’s contention that it relied solely on publicly available
information in Daniels County. Id. The court, after holding the
evidence sufficient to support the jury’s findings on liability, went
on to uphold the award of damages based on the testimony of
Shale’s expert witness, commenting that “[a]n expert’s opinions
need not be conclusive or based on undisputed or indisputable
facts to be competent,” id. at 277, and that “a defendant cannot
avoid liability . . . for lost profits on the ground that the amount
cannot be perfectly calculated,” id. at 275.

The court reversed, however, the trial court’s award of
exemplary damages. That award required proof of malice, that
Eagle intended injury to Shale “independent and qualitatively
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different from the compensable harms associated with Shale’s
claim for misappropriation of trade secrets.” Id. at 283. Beyond
the testimony of Shale’s president of his characterization of
Eagle’s intent, the court noted, Shale produced no evidence of
Eagle’s conduct other than its purchase of leases within the
prospect, which defined the claim for misappropriation and lost
profits but was not legally sufficient evidence of malice. Id. at
285. “If it were,” the court remarked, “exemplary damages would
be recoverable as a matter of course in every misappropriation
case, rather than the exceptional case involving egregious
misconduct and injury.” Id.

PAYOUT CALCULATION HELD TO INCLUDE SEISMIC COSTS

The principal issue for the court in Dimock Operating Co. v.
Sutherland Energy Co., No. 07-16-00230-CV, 2018 WL 2074643
(Tex. App.—Amarillo Apr. 24, 2018, pet. filed) (mem. op.), was
its definition of “project payout” in a farmout agreement between
Dimock Operating Co. (Dimock) and Sutherland Energy Co.
(Sutherland). The agreement provided that if Sutherland timely
commenced a replacement well for the Roy Hamrick No. 1 well
on Dimock’s oil and gas lease in Hardeman County, Texas,
Dimock would assign Sutherland 100% of Dimock’s interest in
the drilling unit for the well. The agreement also granted Suther-
land the right to conduct seismic exploration in a 15-section area
and to drill on Dimock’s leases in the area. On the occurrence of
“project payout,” when Sutherland had recovered two times its
costs from the replacement well’s production, Sutherland was
required to assign 51% of the working interest in the replacement
well back to Dimock and 49% to various charities. Once the
aggregate revenue from the replacement well Sutherland drilled,
the Hamrick No. 3, reached twice the amount Sutherland had
expended in drilling it, Dimock and Sutherland disputed whether
“project payout” had occurred so that the reassignment had
become due. Dimock asserted that payout had occurred, but
Sutherland took the position that it would not occur until Suther-
land had also recovered twice the amount it had expended in
conducting seismic exploration. Id. at *1.

The farmout agreement provided that “project payout” would
be reached when Sutherland’s cumulative revenue equaled two
times its “capital cost [in] the Initial Earning Well” (i.e., the
Hamrick No. 3), then defining Sutherland’s “capital cost” as the
“cost incurred by Farmee for land and seismic for the Hamrick
Area 3D Shoot (defined in Exhibit B), a fifty thousand dollar
($50,000) prospect fee, and cost for drilling, testing, completing,
and equipping, the Initial Earning Well.” Id. at *3. The specific
inclusion of the seismic costs in the definition of “capital costs,”
the court concluded, meant that “project payout” would not be
reached until Sutherland recovered 200% of those costs, in
addition to its drilling and completion costs. Id. at *4. In doing so
it rejected Dimock’s argument that a provision of the operating
agreement executed contemporaneously with the farmout agree-
ment, prohibiting the operator from undertaking a single project
estimated to cost more than $25,000, subjected Sutherland’s land
and seismic expenses incurred without Dimock’s consent to a
limit of $25,000. Id. The farmout agreement, the court explained,
expressly granted Sutherland the discretion to determine the type,
nature, timing, and extent of seismic operations and controlled
over any contrary provision of the operating agreement. Id. The

court also held that, contrary to Dimock’s argument, the words
“land” and “seismic,” in the definition of Sutherland’s capital
costs, although extremely broad, were not ambiguous. Id. at *8.

JUDGMENT AGAINST WAIVER OF DEADLINE FOR LEASING

OPTION AFFIRMED

The court in MCG Drilling Investments, LLC v. Double M
Ranch, Ltd., No. 11-14-00299-CV, 2018 WL 2022590 (Tex.
App.—Eastland Apr. 30, 2018, no pet.) (mem. op.), addressed a
2012 option agreement between Double M Ranch, Ltd. (Double
M), the owner of a 27,000-acre ranch in Nolan County, Texas,
and Gary McCaslin, a petroleum landman.

The agreement provided that if McCaslin exercised the option
to acquire oil and gas leases on at least 4,000 acres and paid the
required bonus on or before January 10, 2013, the agreement
would be extended for one year, until January 10, 2014. McCaslin
told John Mark McLaughlin, Double M’s principal, on January 7,
2013, that he intended to exercise the option and sent him an
email describing the acreage he had selected. McLaughlin
prepared two oil and gas leases covering the selected acreage and
forwarded them to McCaslin on January 10. In a January 11 email
McCaslin advised McLaughlin of errors in the leases, which
McLaughlin corrected on the same day and then sent copies of his
signature pages of the lease. McLaughlin told McCaslin that day
by telephone that the option deadline was January 10 and that he
was leaving the office at noon on January 11. A courier with a
bonus payment check arrived at McLaughlin’s office at 1:00 pm
on January 11 and found no one to whom to deliver the check.
The following Monday, January 14, McLaughlin met with a
representative of McCaslin’s assignee and refused the bonus
check. Id. at *1–2.

Double M filed suit for a declaratory judgment that MCG
Drilling Investments, LLC (MCG Drilling), McCaslin’s assignee,
had no rights under the option agreement because the bonus
payment deadline had expired. After a bench trial the court
entered a declaratory judgment for Double M and awarded it
$230,910.58 in attorney’s fees and $13,490.54 in court costs and
expenses. MCG Drilling appealed. Id. at *2.

The court first agreed with MCG Drilling that the award of
attorneys’ fees was improper because the suit was, in essence, one
to adjudicate title. Specifically, if the 2012 option agreement had
expired, the minerals belonged to Double M, whereas if the
agreement was effective, the minerals belonged to MCG Drilling.
Id. at *4. “The declaratory judgment act,” said the court, “will not
supplant a suit for trespass to try title or a suit to quiet title and
allow attorneys’ fees under these circumstances.” Id.

The court affirmed the trial court judgment, however, in its
determination that the option agreement had expired. If the
deadline for McCaslin’s exercise of his leasing option was
January 10, 2013, the court observed, McLaughlin could have had
two reasons for sending his signature pages a day later. Id. at *10.
First, as MCG Drilling argued, McLaughlin might have wanted to
waive the deadline and proceed with the deal. Id. Or, as
McLaughlin asserted, he considered the option to have expired
but was willing on January 11 to execute two leases in exchange
for the bonus payment and an acknowledgment that the option
agreement had expired. Id. Given that the record reflected that the
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lease bonus was not paid on or before January 10 and that there
was no written agreement extending the deadline, the court could
not, it concluded, substitute its own judgment for that of the fact-
finder in resolving the conflicting evidence of the parties’ intent
against MCG Drilling. Id.

OVERRIDING ROYALTY ASSIGNMENT CONSTRUED LIMITED

TO DESCRIBED QUARTER-SECTION AND NOT TO INCLUDE

ENTIRE SECTION COVERED BY LEASE

The court in Neuhoff v. Piranha Partners, No. 07-16-00136-
CV, 2018 WL 2223132 (Tex. App.—Amarillo May 15, 2018, pet.
filed) (mem. op.), construed a 1999 assignment by Neuhoff Oil
and Gas Corp. (Neuhoff Oil and Gas) to Piranha Partners
(Piranha), assigning an overriding royalty interest owned by
Neuhoff Oil and Gas in land in Wheeler County, Texas. The
question was exactly what land the assignment included.

The Neuhoff Oil and Gas 1/16 overriding royalty interest
extended to all of the land covered by the lease it burdened,
Section 28, Block A-3, H & GN RR Co. Survey. The assignment,
dated October 1, 1999, assigned to Piranha all of Neuhoff Oil and
Gas’s right, title, and interest in the “Properties described in
Exhibit ‘A,’” followed by qualifying language limiting the
interests being assigned to “interests, INSOFAR AND ONLY
INSOFAR AS set out in Exhibit A.” Id. at *3. Exhibit A to the
assignment described the “properties” as including the following:

Lands and Associated Well(s): Puryear #1-28 Wheeler
County, Texas

NW/4, Section 28, Block A-3, H & GN Ry Co. Survey

Oil and Gas Lease(s)/Farmout Agreement(s):

Lessor: Billie Jeanne Mallot, et al.

Lessee: Marie Lister

Recorded: Volume 297, Page 818

Id.

In 2012 the payor for production from wells other than the
Puryear 1-28 well in NW/4 of Section 28 stopped making
payments to the Neuhoffs, successors to the interest of Nuehoff
Oil and Gas, and began paying Piranha instead. The Neuhoffs
filed suit for a declaratory judgment that the 1999 assignment had
been limited to the Puryear 1-28 well only. Piranha counter-
claimed for a declaratory judgment that the assignment had
included all of the Neuhoffs’ interest in the entire section. Id. at
*1. The trial court granted Piranha’s motion for summary
judgment and denied the Neuhoffs’. Id. at *2. The court of
appeals reversed.

Piranha contended that the properties described in Exhibit A
included two distinct properties, one under the heading “Lands
and Associated Well(s)” and the other under the heading of “Oil
and Gas Lease(s)/Farmout Agreement(s).” Id. at *6. Because the
description under the second heading included the information
identifying the oil and gas lease, without any limitation, Piranha
maintained, it had acquired the Neuhoffs’ interest in all of the land
covered by the lease. Id.

The court disagreed. Another property description in Exhibit
A, the court observed, clearly required the description of the “Oil
and Gas Lease(s)/Farmout Agreement(s)” associated with that

property to be considered in conjunction with its “Lands and
Associated Well(s),” and a construction that the descriptions
under the separate headings must be read in conjunction with each
other was further supported by the “INSOFAR AND ONLY
INSOFAR” language in the body of the assignment. Id. at *6.
Applying that construction, it concluded that the description of the
oil and gas lease was qualified so that the lease was included in
the assignment “only insofar” as it covered the specifically
described land, NW/4 of Section 28, where the Puryear 1-28 well
was situated. Id. In other words, the court remarked, “the North-
west quarter of Section 28 harmonize[d] the three descriptors used
in the assignment: (1) the Puryear #1-28 well, (2) the Northwest
quarter of Section 28 lands, and (3) [the] Mallot to Lister oil and
gas lease.” Id.

DEEDS’ “SUBJECT TO” CLAUSES HELD NOT TO HAVE

RESERVED GRANTOR’S ROYALTY INTEREST IN LAND

CONVEYED

Gonzales v. Janssen, No. 04-17-00347-CV, 2018 WL
2418473 (Tex. App.—San Antonio May 30, 2018, pet. filed),
involved a royalty interest in two tracts of land, one consisting of
approximately 101.43 acres and the other of approximately
209.97 acres, that had been owned by Don Janssen.

The land had been acquired by C.J. Janssen, Don’s father, in
1984. At the time it was subject to a 1/16 royalty interest reserved
in the 1977 deed to C.J.’s grantors, expiring on October 1, 1997,
in the absence of oil and gas production. On December 13, 1985,
C.J. conveyed his “reversionary” right to this royalty interest to
his four children, including Don. There was no oil and gas being
produced as of October 1, 1997. Id. at *1.

C.J. conveyed an undivided 186.10/209.97 interest in the
209.97-acre tract to Don and his wife, Debra, on August 24, 1988.
Then, on September 15, 1988, Don, Debra, and C.J., joined by
C.J.’s wife, Olivia Janssen, executed two deeds, one conveying
the 101.43-acre tract to Ramon Gonzales Jr. and the other
conveying the 209.97-acre tract into a trust associated with
Gonzales. Both deeds were made expressly “subject to” the
terminable royalty reservation in the 1977 deed and the 1985
royalty deed to Don and the other Janssen children. Id.

After a producing well was drilled, Don demanded to be paid
his share of the royalty conveyed to him by his father in 1985. The
Gonzalezes, the owners of the land under the 1988 deeds, filed a
declaratory judgment suit asking the court to declare them the
owners of Don’s royalty interest. The trial court granted the
Janssens motion for summary judgment, but the court of appeals
reversed and rendered judgment in favor of the Gonzaleses.
Id. at *2.

According to the 1988 deeds, the court explained, Don and
the others had conveyed all of the described tracts of land. Id. at
*5. “Giving the deeds’ words their plain meaning, reading them
in their entirety, and harmonizing all of their parts,” it said, it
could not construe them to exclude Don’s reversionary royalty
interest. Id. “[T]he principal function of a ‘subject to’ clause in a
deed is to protect a grantor against a claim for breach of warranty
when some mineral interest is already outstanding,” the court went
on, and “nothing in the four corners of the deeds show[ed] that the
parties intended the ‘subject to’ clauses to operate differently or
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to serve a purpose other than informing the grantees that other
interests were still outstanding.” Id. The court agreed that Don
was not required, as he argued, to use “magic words” or particular
language to have excluded his reversionary royalty interest from
the deed. Id. at *6. However, it remarked, he was “required to use
some language to show that he was retaining and not conveying
his share of the undivided reversionary royalty interest.” Id.

RIGHT OF FIRST REFUSAL HELD BINDING ON SUCCESSORS-
IN-INTEREST

The court in MJR Oil & Gas 2001 LLC v. AriesOne, LP, No.
06-17-00116-CV, 2018 WL 3077787 (Tex. App.—Texarkana
June 22, 2018, no pet. h.), considered whether a right of first
refusal, sometimes called a preferential right to purchase, was
binding not only on the party obligated under the agreement
creating it but also on its successors-in-interest. Reversing the trial
court’s contrary summary judgment, the court of appeals held that
it was.

In an unrecorded 2002 settlement agreement between MJR
Oil & Gas 2001 LLC (MJR) and Energy 2000, Inc. (Energy),
among others, various parties assigned oil and gas leases covering
land in Gregg and Rusk Counties, Texas, to Energy, subject to an
overriding royalty interest assigned by Energy to MJR. Id. at *1.
The settlement agreement included the following provision:

[Energy] shall advise MJR within ten business (10) days
of any assignment, farmout, sale or transfer of any
property, lease, or well in which MJR has any interest
and shall give MJR a right of first refusal to purchase
such interest upon the same terms as offered to [Energy]
by a bona fide third party. If MJR does not agree to
purchase such interest within ten (10) days, [Energy]
shall advise the new operator and/or transferee of MJR’s
overriding royalty interest. As a condition precedent to
the transfer, any transferee shall be required to agree to
be bound by the obligations to MJR contained in this
agreement as it pertains to any interest transferred and
give MJR evidence of same.

Id. at *2 (alterations in original) (alteration omitted). The settle-
ment agreement also provided that it would be “binding upon and
inure to the benefit of the parties, and all of their respective
assigns, successors, agents, servants, employees, insurers, and
legal representatives.” Id. Energy concurrently executed an
assignment to MJR of an overriding royalty interest in some of the
leases. The assignment included a provision directing purchasers
of production to pay the overriding royalty directly to MJR,
followed by references to the parties’ settlement agreement:

ASSIGNOR agrees that this obligation is a covenant
running with the land and any transfer by ASSIGNOR,
its successors or assigns must include this right of direct
payment as well as all the accounting obligations set out
in the Settlement and Release Agreement executed this
date by ASSIGNEE and ASSIGNOR and any assignee
or successor in interest must agree to be bound by the
terms of the Settlement and Release Agreement as a
condition precedent to the transfer of any of the Proper-
ties.

Id. The assignment, like the settlement agreement, provided that
it would be binding on the parties and “upon their respective
successors and assigns.” Id.

Through a series of assignments after the 2002 settlement
agreement, AriesOne, LP (AriesOne) became the owner of the
Energy leasehold in some of the leases. AriesOne assigned
interests in the leases to Miken Oil, Inc. and SND Energy
Company, Inc., and MJR sought to hold AriesOne liable for
breach of the settlement agreement because of its failure to notify
MJR and offer it the right to purchase the leases being assigned.
The trial court granted AriesOne’s and its assignees’ motions for
summary judgment on the basis that MJR’s right of refusal was
not a covenant running with the land and therefore not enforce-
able. Id. at *3–4.

The court noted that “[i]n Texas, a real property covenant
runs with the land when it touches and concerns the land, it relates
to a thing in existence or specifically binds the parties and their
assigns, it is intended by the parties to run with the land, and the
successor to the burden has notice.” Id. at *5 (quoting MPH Prod.
Co. v. Smith, No. 06-11-00085-CV, 2012 WL 1813467, at *2
(Tex. App.—Texarkana May 18, 2012, no pet.) (mem. op.)).
Contrary to AriesOne’s and its assignees’ argument based on the
absence of express wording directly connected to the right of first
refusal, the court pointed to several items in both the settlement
agreement and the overriding royalty assignment indicating that
the parties intended the right of first refusal to run with the land.
Id. The paragraph granting the right provided that any transferee
must agree to be bound by all of the obligations of the settlement
agreement, it noted, and the assignment also provided that the
assignee and any successor-in-interest must agree to be bound by
the settlement agreement. Id. Both instruments were expressly
made binding on successors and assigns. Id. The reference to the
settlement agreement in the assignment of overriding royalty
interest placed upon AriesOne and its assigns a duty to investigate
the terms of the settlement agreement, charging them with notice
of its contents. Id. at *7.

MANDATORY VENUE PROVISION OF PARTICIPATION

AGREEMENT ENFORCED

In re EOG Resources, Inc., No. 12-18-00054-CV, 2018 WL
3197612 (Tex. App.—Tyler June 29, 2018, no pet. h.) (orig.
proceeding) (mem. op.), concerned the proper venue for a suit
filed by Cabot Oil and Gas Corp. (Cabot) alleging that EOG
Resources, Inc. (EOG), the operator of wells in San Augustine
County, Texas, had improperly deducted certain costs in account-
ing to Cabot for gas produced and sold from the wells. Cabot filed
the suit in San Augustine County, and EOG moved to transfer
venue to Harris County pursuant to a participation agreement
between the parties, dated February 28, 2011, according to which
the operating agreement governing the wells had been executed,
providing that claims “arising from this Agreement shall be
brought in the State or Federal District Court of Harris County,
Texas.” Id. at *1. Cabot responded that its claims were not based
on any provision of the participation agreement and did not arise
from it so that the venue provision did not apply. Id. The court of
appeals agreed with EOG that venue of the dispute was made
mandatory in Harris County and overruled the trial court’s denial
of EOG’s motion.
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Under applicable Texas law, the court observed, an action
arising from a “major transaction” must be brought in a particular
county if the defendant has agreed in writing to venue in that
county, and the words “arising out of” are broadly construed in
the absence of any significant limiting language. Id. at *2. The
parties did not dispute that the participation agreement and related
operating agreements and gas marketing agreements constituted
a major transaction or transactions, but Cabot nevertheless
maintained that the parties intended the venue provision to apply
only to claims under the participation agreement and that its
claims did not arise from that agreement. Id. at *3. To the
contrary, the court pointed out, the parties’ operating agreement
and all of its provisions had been incorporated by reference into
the participation agreement, and both the operating agreement and
applicable gas marketing agreements were made subject to the
participation agreement. Id. at *5.

MANAGEMENT AGREEMENT CONSTRUED TO REQUIRE

ASSIGNMENT OF LEASE PAYMENTS EXTENDING BEYOND

AGREEMENT’S TERM

The court in Thompson v. Taeda Investments, LLC, No. 12-
17-00195-CV, 2018 WL 3196628 (Tex. App.—Tyler June 29,
2018, no pet. h.) (mem. op.), construed an agreement between
Charles E. Thompson, as trustee of the Thompson-Philp Family
Trust, the owner of approximately 552 acres of minerals in Shelby
County, Texas, and Taeda Management (Taeda), appointing
Taeda the sole agent to manage the trust’s mineral properties for
a four-year term from September 10, 2008.

As compensation, the parties’ agreement provided that the
trust would pay Taeda 10% of (1) the gross amount of any per
acre bonus money received for the execution, extension, or
renewal of any oil, gas, and mineral lease executed by the trust,
and (2) any money paid as damages for surface use in connection
with any operations under any such lease; and, in addition, a 1/10
overriding royalty interest in the property, entitling it to 10% of
the trust’s revenue from oil and/or gas production upon the
execution of such a lease. Id. at *1. Taeda negotiated an oil and
gas lease with XTO Energy, Inc. on the trust’s mineral interest,
executed on June 17, 2009. Thompson refused to continue making
payments to Taeda after expiration of the four-year term of the
management agreement on September 10, 2012, and Taeda sued
for breach of contract. Id. The trial court granted Taeda’s motion
for summary judgment, ordering that Taeda’s right to payments
under the lease continued beyond the agreement’s term and that
Thompson convey Taeda a 2.5% nonparticipating royalty interest
(10% of its 25% royalty) for the term of the lease. Id. at *2. The
court of appeals affirmed.

Contrary to Thompson’s argument, the court held, the
agreement was not ambiguous. Id. at *5. “At the time the agree-
ment was signed,” said the court, “it was foreseeable that exten-
sions or renewals of any lease Taeda obtained during the agency
period could occur after the end of the four year term” and that
damages for surface use likewise could arise after the agency
term. Id. Those provisions, according to the court, required an
interpretation that consideration was required to be paid after the
end of the four-year term. Id. Further, although the agreement
erroneously referred to the interest in production to which Taeda
was entitled as an “overriding royalty interest,” the context of the

agreement indicated that the parties intended it to mean 10% of
the trust’s royalty interest under any lease, and their misidentifica-
tion of the interest did not render the agreement ambiguous. Id.
Considering the entire agreement, the court concluded that “the
parties did not intend the consideration provisions to expire on
September 10, 2012.” Id.

SUMMARY JUDGMENT THAT LEASE EXPIRED ON LESSEE’S

FAILURE TO CONTINUOUSLY DRILL AFTER PRIMARY TERM

HELD IMPROPER

The court in Greeheyco, Inc. v. Brown, No. 11-16-00199-CV,
2018 WL 3192174 (Tex. App.—Eastland June 29, 2018, no pet.
h.), considered whether operations conducted by Greeheyco, Inc.
(Greeheyco), the lessee of an oil and gas lease covering approxi-
mately 3,993 acres in Throckmorton County, Texas, were shown
by the lessors to have been ineffective to extend the term of the
lease beyond its amended primary term.

The lease, executed on May 30, 2012, included the following
“continuous drilling” clause:

If at the expiration of the Primary Term of this Lease, oil
or gas are not being produced on the Leased Premises or
on lands pooled therewith, but the Lessee is then en-
gaged in drilling for oil or gas, or has within the last 120
days prior to the end of the primary term completed a
well as productive or a Dry Hole, then this Lease shall
continue in force so long as drilling operations are being
continuously prosecuted on the Leased Premises or on
lands pooled therewith; and drilling operations shall be
considered to be continuously prosecuted if not more
than one hundred twenty (120) days shall elapse between
the cessation of drilling operations of one well to its total
depth and the beginning of operations for the drilling of
a subsequent well. For the purpose of this Lease, this
shall be known as “continuous drilling operations” and
defined as drilling which must be completed to a mini-
mum depth of 1,000 feet following within no more than
one hundred twenty (120) days after cessation of drilling
operations from the previous well to its total depth on
the Leased Premises. If oil or gas shall be discovered
and produced from any such well or wells drilled or
being drilled at or after the expirations of the Primary
Term of this Lease, this Lease shall continue in force so
long as oil or gas shall be produced from the Leased
Premises pursuant to the provisions hereof.

Id. at *8. The lease originally provided for a primary term of three
years. According to an amendment by the parties on June 29,
2015, the primary term was extended to three years and 60 days,
or until July 29, 2015. The amendment also provided as follows:

Lessee relinquishes, releases and surrenders to the
Successor Lessors the formations above the top of the
Caddo Formation, preserving, however, the right to
explore, penetrate, drill, complete and produce through
such formations in an effort to explore, develop and
produce from all formations below such point. It is
provided however, that notwithstanding the release of
formations above the Caddo formation a well drilled to
a minimum of 1,000 feet shall still constitute “continu-
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ous drilling operations” as defined in Paragraph 10. of
the Lease.

Id.

Prior to the end of the amended primary term, Greeheyco’s
drilling contractor had begun drilling the “First Brown South
Well” on the lease. It stopped drilling the well at a depth of 1,050
feet on July 18, 2015, and released the rig. Id. at *1. On Novem-
ber 12, 2015, it began building a location and access road for a
“Second Brown South Well,” but on November 18, 2015, the
lessors filed suit for a declaratory judgment that the lease had
terminated, which they subsequently amended to a suit in trespass
to try title. Id. at *2. The trial court granted the lessors’ motion for
summary judgment, but the court of appeals reversed.

The lessors contended that the First Brown South Well had
been ineffective to trigger the “continuous drilling” clause of the
lease because it had been completed neither as a productive well
nor as a dry hole. Id. at *8. Instead, they maintained, “[a]ll that
[Greeheyco] did was drill a hole to 1,050 feet, stop, and move off
the location.” Id. (second alteration in original). The lease’s
definition of “continuous drilling operations” as occurring if a
well were completed to a minimum depth of 1,000 feet, they
argued, applied only to subsequent wells, not to a well completed
before the end of the primary term. Id. at *9.

The court disagreed. The date that the first well was drilled
to its total depth, the court explained, triggered the beginning of
the 120-day period for the second well. Id. The lease’s definition
of continuous drilling did not specify that it only applied to the
second well; to the contrary, its express language specified that
the minimum depth of 1,000 feet did in fact apply to the first well
because it indicated that drilling to that depth triggered the
“following” 120-day period after cessation of the drilling of the
previous well to its total depth. Id. Further, the “total depth” of the
well was simply the greatest depth reached in the wellbore, not, as
the lessors argued, the lessee’s “planned” total depth according to
its drilling permit (from which they argued further that the well
could not be considered a dry hole at a shallower depth). Id.
Against the lessors’ assertion that the act of drilling the First
Brown South Well could not have been effective to invoke the
continuous drilling clause because the well had never reached
depths covered by the lease, as amended, the court simply pointed
to the wording of the lease amendment that a well drilled to a
minimum depth of 1,000 feet would still constitute “continuous
drilling operations.” Id. at *10.

With respect to the commencement of the Second Brown
South Well, the court rejected the lessors’ interpretation that
drilling had to have progressed to a minimum of 1,000 feet before
November 15, the date 120 days after total depth was reached in
the previous well. The operative portion of the definition of
continuous drilling operations, it point out, referred to the
beginning of operations for the drilling of a subsequent well. Id.
Applicable case law, the court observed, makes it clear that
preparatory operations such as the building of a location are
sufficient to constitute the commencement of drilling if performed
with the bona fide intention to proceed with diligence to comple-
tion. Id. at *11.

PLAINTIFFS’ SUMMARY JUDGMENT ESTABLISHING

MINERAL TITLE REVERSED BECAUSE BASED ON WRONG

FORM OF ACTION

Lackey v. Templeton, No. 09-17-00183-CV, 2018 WL
3384570 (Tex. App.—Beaumont July 12, 2018, no pet. h.) (mem.
op.), involved a suit brought by Linda Templeton as a declaratory
judgment action in which she sought a declaration that she owned
the minerals in two tracts of land in Jasper County, Texas. The
trial court granted her motion for summary judgment, turning
aside special exceptions filed by the defendants seeking to require
Templeton to replead her case as a trespass-to-try-title action.

The court of appeals reversed and rendered a take-nothing
judgment against Templeton and her co-plaintiff, without preju-
dice to any trespass-to-try-title claims. Although the plaintiffs’
claims concerned the construction of deeds and other legal
instruments, the fact that the Texas statutes authorizing declara-
tory judgment actions might otherwise cover their claims did not
mean that the claims could be brought in that form if they must
instead be brought as trespass-to-try-title actions. Because the
claims sought title to disputed mineral estates, they were within
the category of claims required by Texas law to be brought as
trespass-to-try-title actions. Id. at *6.

CLAUSE MAKING OVERRIDING ROYALTY APPLICABLE TO

NEW LEASES ACQUIRED BY ASSIGNEE HELD VOID UNDER

RULE AGAINST PERPETUITIES

Yowell v. Granite Operating Co., No. 07-17-00112-CV, 2018
WL 3596744 (Tex. App.—Amarillo July 26, 2018, no pet. h.),
decided the appeal of the Yowells, owners of an overriding
royalty interest in land in Wheeler County, Texas under oil and
gas leases that had been released, of a summary judgment against
their claim that their interest attached to new leases acquired by
the successor to the burdened leasehold.

The Yowells’ overriding royalty interest had been reserved
in a 1986 assignment from Aikman Oil Corp. (Aikman) to Jay
Haber. The assignment included the following provision:

Should the Subject Leases or any one of the Subject
Leases terminate and in the event Assignee obtains an
extension, renewal or new lease or leases covering or
affecting all or part of the mineral interest covered and
affected by said lease or leases, then the overriding
royalty interest reserved herein shall attach to said
extension, renewal or new lease or leases; and an appro-
priate recordable instrument shall be executed to evi-
dence Assignor’s overriding royalty interest therein.

Id. at *3. Upland Resources, Inc. (Upland) (which had changed its
name to Granite Operating Co. by the time of the suit) acquired
the assignee’s interest, subject to the overriding royalty interest.
In 2007 Amarillo Production Co. (Amarillo) obtained top leases
covering the same mineral interests and filed suit against Upland,
claiming Upland’s leases had expired by cessation of production.
In a settlement of the suit, Upland released the old leases, and
Amarillo assigned its new leases to Upland, reserving an overrid-
ing royalty interest to itself. The Yowells filed suit in 2013 to
establish that their overriding interest had attached to the top
leases acquired by Upland in the settlement, by then assigned to
Apache Corp. Id. at *1.
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The court of appeals found that the leases obtained by Upland
from Amarillo were new leases to which the Aikman overriding
royalty reservation was stated to apply, but it agreed with the
lessee that the clause attempting to attach the overriding royalty
to new leases violated the rule against perpetuities and was
therefore void. Id. at *5. Under Texas law, the court explained,
“no interest is valid unless it must vest, if at all, within twenty-one
years after the death of some life or lives in being at the time of
the conveyance.” Id. at *4 (alteration omitted) (quoting BP Am.
Prod. Co. v. Laddex, Ltd., 513 S.W.3d 476, 479 (Tex. 2017)). In
order for the interest reserved to Aikman to attach to a new lease,
the underlying lease had to terminate. Id. The interest, therefore,
was contingent on the expiration of the existing lease, which was
of indefinite duration, with the potential to continue beyond the
perpetuities period. Id. Although the Aikman overriding royalty
interest was vested at the time it was created, that interest was
dependent upon the lease out of which it was created and “could
not be carved out of, or vested in, a new lease that did not exist at
the time of the assignment.” Id. at *5.

U T A H —  O I L  &  G A S

A N D R E W  J .  L E M I E U X

—  R E P O R T E R  —

UTAH SUPREME COURT UPHOLDS THE IMPOSITION OF A “JUST

AND REASONABLE” JOA IN A FORCE POOLING PROCEEDING

In a Utah force pooling proceeding, the Utah Board of Oil,
Gas and Mining (Board) has the authority to impose the terms of
a joint operating agreement (JOA) that is (1) in effect between the
consenting owners in the drilling unit at issue, (2) submitted by
any party to the force pooling proceeding, or (3) submitted by the
Board’s own motion, provided that the terms and conditions of the
JOA are “just and reasonable.” Utah Code Ann. § 40-6-6.5(2).

In J.P. Furlong Co. v. Board of Oil, Gas & Mining, 2018 UT
22, the owner of a 0.12% working interest in a drilling unit and
the operator of the unit were unable to agree on a form of JOA.
After negotiations were unsuccessful, the operator initiated a force
pooling proceeding and proposed a JOA that was (1) based on a
model form published by the American Association of Profes-
sional Landmen (AAPL), and (2) materially identical to a JOA
signed by other participating working interest owners in the unit.
Id. ¶ 11. The working interest owner requested several changes to
the operator’s proposed JOA. Among other things, the working
interest owner sought to expand the operator’s potential liability,
disallow cash calls, extend the statute of limitations for suing the
operator, and restrict the operator’s ability to use affiliates in joint
operations. Id. ¶¶ 13–19.

After reviewing the competing JOA provisions, the Board
found that the operator’s proposed JOA was just and reasonable
and adopted it without any changes. Id. ¶ 20. The Board noted
that its analysis “included consideration of testimony given by the
parties’ witnesses regarding [the working interest owner’s]
proposed edits and amendments to certain provisions of the JOA
as proposed by [the operator],” but ultimately chose the operator’s
proposed JOA because it was based on an AAPL model form and

was similar to JOAs that the Board had previously deemed to be
just and reasonable in other force pooling matters. Id. The Board
also noted that the operator had accepted JOA terms and condi-
tions that were similar to the operator’s proposed JOA in this case
under circumstances where the operator had been in a nonoperator
position. Id. ¶ 11.

The working interest owner appealed to the Utah Supreme
Court, attacking the Board’s order on the basis of lack of substan-
tial evidence and a failure to balance the competing interests of
the parties. Id. ¶ 23. On the working interest owner’s substantial
evidence argument, the court recognized that the Board could
have crafted an order that better explained its reasoning but held
that this did not “translate into a basis for concluding that the
Board lacked substantial evidence for its decision that the JOA it
imposed was just and reasonable.” Id. ¶ 27. Nevertheless, if an
administrative agency does not disclose the steps by which it
“reaches its ultimate factual conclusions, [a] court cannot perform
its duty of reviewing the [] order . . . and of protecting the parties
and the public from arbitrary and capricious administrative
action.” Id. ¶ 28 (second alteration in original) (internal quotation
marks omitted) (quoting McElhaney v. City of Moab, 2017 UT
65, ¶ 36). In this case, however, the Board informed the working
interest owner of the basis of its decision. The order recited that
the AAPL model form JOA was similar to other JOAs previously
adopted by the Board, and that the JOA terms were materially the
same as other agreements within the drilling unit. Id. ¶ 30. These
were “sufficiently detailed findings” to inform the working
interest owner of the Board’s reasoning and gave notice to the
owner of what it would need to do to challenge the Board’s
decision on appeal. Id.

On the Board’s alleged failure to balance the parties’
competing interests, the court held that Utah’s force pooling
statute grants broad discretion to the Board in imposing the terms
of a JOA and does not require the Board to balance competing
interests, provided that the Board’s order is just and reasonable.
Id. ¶ 36.

Editor’s Note: The reporter gratefully acknowledges the
assistance of Bret Huffaker in the preparation of this report.

W E S T  V I R G I N I A —  M I N I N G

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

SURFACE OWNER CAN RECOVER FOR DAMAGE FROM

SUBSIDENCE NOTWITHSTANDING VALID WAIVER OF RIGHT

TO SUBJACENT SUPPORT

In McElroy Coal Co. v. Schoene, 813 S.E.2d 128 (W. Va.
2018), the West Virginia Supreme Court of Appeals held that a
surface owner can waive the right to subjacent support, and if
done, it is not relevant by what underground coal mining method
the removal of all the coal is achieved. Nonetheless, the court held
that coal operators have a statutory duty to either correct material
damage resulting from subsidence or compensate the surface
owner in the full amount of diminution of value resulting from
subsidence. Due to the remedial nature of the West Virginia
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Surface Coal Mining and Reclamation Act, W. Va. Code §§ 22-3-
1 to -38, a surface owner may also recover damages for annoy-
ance, inconvenience, aggravation, or loss of use. Additionally, the
surface owner may choose between the coal operator correcting
the damaged materials or compensating them the full amount of
diminution of value of the property.

In 2012, the coal operator mined under the surface owners’
land using longwall mining. As a result, the mining caused
subsidence to the surface estate and damages to the surface
owners’ house. The coal operator mined pursuant to a 1902 deed
that severed the coal from the surface estate and expressly waived
the surface owner’s right to recover common law damages
resulting from the loss of subjacent support. Specifically, the 1902
deed conveyed the coal “[t]ogether with all the rights and
privileges necessary and useful in the mining and removing of the
said coal, including the right of mining the same without leaving
any support for the overlying stratas [sic] and without liability for
any injury which may result to the surface from the breaking of
said strata[.]” McElroy, 813 S.E.2d at 134 (second and third
alterations in original).

The surface owners filed a civil action in state court that
included a statutory claim for compensation under the West
Virginia Surface Coal Mining and Reclamation Act. The case was
removed to the U.S. District Court for the Northern District of
West Virginia. The coal operator moved for partial summary
judgment on the grounds that the waiver in the severance deed
precluded relief on the surface owners’ claim for common law
damages, but the district court denied the motion and the case
proceeded to trial. See Schoene v. McElroy Coal Co., No. 5:13-
cv-00095, 2016 WL 397636 (N.D. W. Va. Jan. 29, 2016), rev’d,
No. 16-1788, 2018 WL 3202769 (4th Cir. June 29, 2018); see
also Vol. XXXIII, No. 2 (2016) of this Newsletter. The jury
awarded the Schoenes a total of $547,000 in damages, including
repairs to their house and land, annoyance, inconvenience,
aggravation, and loss of use. See Schoene v. McElroy Coal Co.,
No. 5:13-cv-00095, 2016 WL 4733352 (N.D. W. Va. Mar. 16,
2016). The coal operator appealed to the U.S. Court of Appeals
for the Fourth Circuit, which certified the following questions to
the West Virginia Supreme Court of Appeals.

(1) Under West Virginia law, does a deed provision
(1902) transferring the right to mine coal “without
leaving any support for the overlying strata and without
liability for any injury which may result to the surface
from the breaking of said strata,” prohibit a surface
estate owner from pursuing a common law claim for loss
of support arising from subsidence caused by the extrac-
tion of coal below the surface?

(2) Assuming the surface lands and residence of a
landowner have been materially damaged from subsi-
dence, does the West Virginia Surface Coal Mining and
Reclamation Act, W.Va. Code § 22-3-1 et seq., (the
“Act”) authorize an action against the coal mine operator
for the damage so arising; or, are landowners only
permitted to seek injunctive relief compelling compli-
ance with the Act’s provisions? Compare W.Va. Code
§ 22-3-25(a), with id. § 22-3-25(f)?

(3)(a) If the Act permits a suit for damages, what is the
proper measure of damages? Specifically, is a landowner
permitted to recover only the diminution in value to the
property arising from the subsidence, or can the property
owner alternatively recover damages in an amount equal
to the cost to repair the property?

(b) Additionally, if the Act permits a suit for damages,
can those damages include compensation for “annoy-
ance, inconvenience, aggravation and/or loss of use”?

(4) Lastly, the regulations issued under the Act provide
that when a coal mine operator causes subsidence
damage to the “structures or facilities,” the operator must
either correct it or “compensate the owner . . . in the full
amount of the diminution in value” as a result of the
mining. See W.Va. Code R. § 38-2-16.2.c.2; see also id.
§ 38-2-16.2.c.1. The regulations, however, do not
designate which party gets to make this election between
remedies if the parties fail to reach an agreement.
Between the landowner and the coal mine operator, who
elects the appropriate remedy and what standards govern
that decision?

McElroy, 813 S.E.2d at 133–34 (quoting Schoene v. McElroy
Coal Co., 705 F. App’x 145, 146–47 (4th Cir. 2017)). The court
answered the certified questions as follows.

First, a deed waiving a surface owner’s rights to subjacent
support can prohibit a claim for subsidence damages. Generally
under West Virginia law, a surface owner has the right to sub-
jacent support, but that right can be waived through the expressed
intent of the parties in an agreement by using plain and unambigu-
ous language. Id. at 135. In this case, the waiver of “any” surface
support was plain and unambiguous. Although the district court
concluded that the waiver was too broad—particularly when
applied to longwall mining because, in the district court’s opinion,
such mining methods could not have been contemplated by the
parties at the time of the conveyance—the court reasoned that
once the parties contemplated the removal of coal without any
subjacent support, it was “simply . . . not relevant by what
underground coal mining method the removal of all the coal [was]
achieved.” Id. at 137.

Second, and notwithstanding the waiver of common law
liability, if surface lands or a landowner’s house have been
materially damaged from subsidence, the coal operator is required
by the Act and its regulations to either correct material damage
resulting from subsidence or to compensate the surface owner in
the full amount of diminution of value resulting from subsidence.
Id. at 142 (citing W. Va. Code R. § 38-2-16.2.c.2). Even if there
is no proven violation of a rule, order, or permit issued pursuant
to the Act, the coal operator must perform these requirements, but
the surface owner is limited to the remedies provided for in W.
Va. Code R. § 38-2-16.2.c. McElroy, 813 S.E.2d at 142.

Third, the court interpreted “damages” as used in the Act to
cover damages of various kinds because the term is not defined in
the Act. Id. at 143. Consequently, the court interpreted damages
as having its common, ordinary, and accepted meaning, rather
than a specific, and narrower, statutory meaning. Id. Moreover,
the court held that the remedial nature of the Act—protecting the
public from the adverse effects of mining—permitted the surface
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owner to recover compensation for annoyance and inconvenience
so long as the surface owner can prove that the annoyance and
inconvenience resulted from the loss of use of property from
mining in violation of the Act. Id. at 144.

Fourth, the surface owner has the right to choose the remedy
for surface structure repair caused by subsidence. Although the
Act is silent on the issue of which party chooses the remedy, the
court determined that the surface owner should be the party to
decide how the damage should be corrected, either by correcting
the damaged surface structures or by compensating the full
amount of diminution of value, because such procedure would be
more consistent with the legislative intent embodied in the Act. Id.
at 145–46.

On June 29, 2018, in light of the answers to the certified
questions by the West Virginia Supreme Court of Appeals, the
Fourth Circuit reversed the district court’s ruling allowing the
surface owners’ common law claim for subsidence damages to
proceed to trial despite the waiver of subjacent support in the
1902 severance deed. See Schoene v. McElroy Coal Co., No. 16-
1788, 2018 WL 3202769, at *3 (4th Cir. June 29, 2018) (unpub-
lished). The Fourth Circuit also vacated and remanded the district
court’s damages award on the surface owners’ statutory claims,
finding that the district court did not adequately consider the
threshold issue of liability by failing to make a determination on
whether the coal operator “violated a rule, order, or permit under
the Act.” Id. at *7.

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

WYOMING EXPECTED TO TAKE OVER REGULATORY

AUTHORITY OF URANIUM OPERATIONS FROM NUCLEAR

REGULATORY COMMISSION

On June 26, 2018, the Nuclear Regulatory Commission
(NRC) published for public comment its assessment of a proposed
agreement between the NRC and the State of Wyoming along
with the proposed agreement. See 83 Fed. Reg. 29,828 (June 26,
2018). Under the proposed agreement, the NRC would discon-
tinue, and Wyoming would assume, regulatory authority over the
management and disposal of byproduct materials as defined under
section 11(e)(2) of the Atomic Energy Act of 1954 (AEA), 42
U.S.C. § 2014(e)(2), and a subcategory of source material
associated with uranium and thorium milling within the state. 83
Fed. Reg. at 29,828.

Section 274 of the AEA, 42 U.S.C. § 2021, provides the
statutory basis under which the NRC relinquishes to states
portions of its regulatory authority to license and regulate
byproduct, source, and certain quantities of special nuclear
materials. 83 Fed. Reg. at 29,829. The NRC and a state may enter
into an agreement by which the NRC discontinues regulatory
authority over a specific category of materials or class of facili-
ties. Wyoming first expressed its interest in establishing a
program to assume NRC regulatory authority in 2015. See NRC,
“Wyoming Agreement,” https://www.nrc.gov/about-nrc/state-

tribal/agreement-states/wyoming.html. The State then worked with
the NRC on an agreement application that would provide it the
limited regulatory authority outlined above. By letter dated
November 14, 2017, Wyoming Governor Matt Mead formally
submitted Wyoming’s application. See id. Wyoming’s request for
a limited agreement is the first one of its type.

Following its review of the proposed agreement and contin-
gent on one change to the agreement concerning the long-term
ownership of byproduct material, the NRC found that “[t]he
proposed State of Wyoming program to regulate Agreement
materials, as comprised of statutes, regulations, procedures, and
staffing is compatible with the [NRC’s] program and is adequate
to protect public health and safety with respect to the materials
covered by the proposed Agreement.” 83 Fed. Reg. at 29,832. As
a result, the NRC concluded that “the proposed Agreement meets
the requirements of Section 274 of the AEA.” Id.

The NRC requested comments on the proposed agreement,
especially its effect on public health and safety, as well as
comments on the draft staff assessment, the adequacy of Wyo-
ming’s program, and the State’s program staff. Id. at 29,828.
Comments were due by July 26, 2018, although the NRC stated
it would consider comments received after that date if practical to
do so. Id. at 29,829. Following the NRC’s review and consider-
ation of comments, the final agreement is projected to be signed
and Wyoming is projected to assume regulatory authority in
October 2018.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

TROUBLES ON THE UNION PACIFIC CHECKERBOARD

Rules of the Wyoming Oil and Gas Conservation Commis-
sion (WOGCC) together with long lateral horizontal wells and the
associated 1,280-acre spacing units have created an unusual
situation in Wyoming along the Union Pacific Railroad (Union
Pacific) right-of-way. At the time of construction, the U.S.
Congress granted Union Pacific every other section of land for 20
miles on each side of the right-of-way. Anadarko E&P Onshore,
LLC (Anadarko) became the owner of the minerals under the
Union Pacific checkerboard. Under the rules of the WOGCC, the
commission grants a drilling permit to the first applicant to apply
to drill a well in a spacing unit. For the part of the checkerboard
in the D-J Basin, Anadarko has spaced many of its lands on 1,280-
acre units for Codell formation and Niobrara formation develop-
ment. This often includes one section of its minerals and one
section of state or fee minerals. After spacing, Anadarko often
applies for enough drilling permits for each formation to fully
develop the formation within the spacing unit. Each permit is
good for two years. If the permit holder pays the $500 permit fee
and applies for renewal of the permit prior to the expiration of the
two-year permit, the WOGCC normally grants a two-year
extension. See Wyo. Rules & Regs. OIL GEN ch. 3, § 8.

Anadarko spaced most its acreage along the Wyoming
portion of the checkerboard in the D-J Basin, and requested
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increased density wells for most of its spacing units. The mineral
owners in the Anadarko spacing units did not protest the establish-
ment of the spacing units or the granting of increased density
wells. However, when Anadarko submitted applications for
permits to drill (APD), the mineral owners in the spacing units
and adjoining spacing units filed approximately 100 protests.
Each protest has been set up as a separate case before the
WOGCC. The bases for the protests were that Anadarko had not
offered a fair value to lease the unleased minerals and that
granting the APDs would be wasteful and not protective of the
correlative rights of the protestant mineral owners.

Anadarko moved to dismiss the protests and, for the purposes
of this motion, the cases were consolidated in WOGCC Docket
No. 373-2018. Anadarko argued that the protestants failed to state
a claim because they are premature: statutes and WOGCC rules
allow parties to establish spacing units, increase density, and file
APDs. See Anadarko’s Motion to Dismiss, In re Protests to APDs
Submitted by Anadarko, WOGCC Docket No. 373-2018 (Feb. 23,
2018). Anadarko further argued that the protests should be
dismissed on their face because the protestants could not show
waste or failure of the WOGCC to protect correlative rights. Id.
Anadarko also stated that it was not obligated to lease the protes-
tants’ minerals and further claimed that the WOGCC’s approval
of Anadarko’s APDs would not impair the protestants’ ability to
develop their minerals on their own. Id.

In their response, the protestants stated that although
Anadarko had not drilled a well in Laramie County since 2011, it
filed 2,200 APDs in the year ending March 2018. See Response
to Anadarko’s Motion to Dismiss at 3, In re Protests to APDs
Submitted by Anadarko, WOGCC Docket No. 373-2018 (Mar. 9,
2018). In many cases Anadarko acquired permits for seven
Niobrara formation wells and six Codell formation wells in each
spacing unit, the maximum density that the WOGCC will
authorize. Id. at 4. By doing so, the protestants argued, Anadarko
has obtained a monopoly on drilling those formations in much of
the land along the Union Pacific checkerboard. Id. The protestants
also responded by noting that Anadarko has taken the further
precaution of leasing many of its minerals to itself using a lease
that reserves 30% royalty to the lessor. Id. at 6. In the rare
instances where another party was able to obtain a drilling permit
in a spacing unit prior to Anadarko, the operator will have to bear
this 30% royalty should Anadarko elect not to participate in the
well and have its leasehold interest force pooled. Id. at 7. The
protestants further argued that, in addition to its statutory duty to
prevent waste and protect correlative rights, the WOGCC has the
authority to protect the “economy of the state,” a duty not spelled
out in any statutes or regulations. Id. at 8 (emphasis omitted)
(quoting 38 Am. Jur. 2d Gas & Oil § 154).

On March 13, 2018, the WOGCC denied Anadarko’s motion
to dismiss, finding that the protestants pleaded sufficient facts
that, if found true, would support their claim for relief. See Order
on Motion to Dismiss, In re Protests to APDs Submitted by
Anadarko, WOGCC Docket No. 373-2018 (Mar. 13, 2018). On
April 6, 2018, the protestants and Anadarko filed a joint motion
requesting that the WOGCC determine whether consolidation of
the dockets is appropriate, and whether the matter should be heard
by a hearing officer who would then make a recommendation to
the WOGCC or the WOGCC should hear the matter directly. The

WOGCC ordered that the matter be referred to the Office of
Administrative Hearings for a case management order that would
“provid[e] for discovery, the filing of dispositive motions, and
address motions to consolidate.” Order on Stipulated Request for
Appointment of Hearing Officer, In re Protests to APDs Submit-
ted by Anadarko, WOGCC Docket No. 373-2018 (Apr. 10,
2018). The WOGCC also ordered that the hearing officer should
set the matter for a hearing before the WOGCC. Id. To the
knowledge of this reporter, this is the first WOGCC case ever
referred to the Office of Administrative Hearings where discovery
and other pre-hearing motions and matters will be handled. The
WOGCC is scheduled to hear the cases at its regularly scheduled
hearings on December 10 and 11, 2018.
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A PRODUCING ROYALTY AS AN INTEREST IN LAND: ALBERTA

COURT OF QUEEN’S BENCH FOLLOWS DIANOR

Introduction

Vol. XXXV, No. 2 (2018) of this Newsletter included a
report of critical interest to the holders of overriding royalties in
the mining and oil and gas sectors, in which the reporters dis-
cussed the Ontario Court of Appeal’s decision in Third Eye
Capital Corp. v. Dianor Resources Inc., 2018 ONCA 253, which
clarified the test used to determine when a royalty interest
constitutes an interest in land. The recent decision of the Alberta
Court of Queen’s Bench in Manitok Energy Inc. (Re), 2018
ABQB 488, reaffirms the interpretation followed by the Ontario
Court of Appeal in Dianor and creates more certainty regarding
royalty interests, although it is noted that the receiver of Manitok
Energy Inc. (Manitok) recently filed a notice of appeal, appealing
the Manitok decision to the Alberta Court of Appeal.

Holders of royalties in oil and gas and other minerals should
take note of the decision in Manitok, in which the Alberta court
followed the Ontario Court of Appeal’s decision in Dianor and
confirmed that a royalty in respect of a fixed quantity of produced
substances may constitute an interest in land if the parties’
intention to make it so is sufficiently clear.

Third Eye Capital Corp. v. Dianor Resources Inc.

As previously reported, in Dianor the Ontario Court of
Appeal applied and interpreted the test established in Bank of
Montreal v. Dynex Resources Ltd., 2002 SCC 7, which is used to
determine when a royalty interest constitutes an interest in land.
In finding that gross overriding royalty interests in certain mining
claims held by an insolvent company were interests in land, the
Ontario Court of Appeal rejected two propositions: (1) that a
royalty holder must have the right to enter the property to explore
and extract resources for the royalty to qualify as an interest in
land, Dianor, 2018 ONCA 253, para. 67; and (2) that the lan-
guage in which the calculation of the royalty right is expressed
affects its characterization as an interest in land, id. para. 56.
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Manitok Energy Inc. (Re)

Manitok was engaged in the exploration and development of
oil and gas properties. In June 2015, Manitok and Freehold
Royalties Partnership (Freehold) entered into a production volume
acquisition agreement (Acquisition Agreement) and a production
volume royalty agreement (Royalty Agreement), under which
Freehold provided $25 million in cash consideration to Manitok
for the grant of a producing royalty in certain oil and gas proper-
ties (Producing Royalty). Manitok, 2018 ABQB 488, para. 3. The
Producing Royalty was paid by Manitok to Freehold in cash
through to the end of August 2017. After that time, Freehold took
the Producing Royalty in kind, until Manitok’s bankruptcy and the
appointment of a receiver on February 20, 2018. Id. para. 4.

The receiver took the position that the Producing Royalty was
not an interest in land, and Freehold brought an application for an
order declaring that the Producing Royalty was an interest in land
and the property of Freehold. At the application, the receiver
argued, among other things, that the Producing Royalty was not
an interest in land because the Producing Royalty: (1) was in
respect of produced substances, regardless of whether Freehold
took the royalty in cash or in kind; and (2) Freehold had no right
of entry into the lands, other than upon a default by Manitok. Id.
para. 14.

Justice K.M. Horner of the Alberta Court of Queen’s Bench
undertook a review of both the wording and the context of the
Acquisition Agreement and the Royalty Agreement. She noted
that article 1.1(ddd) of the Royalty Agreement and schedule “B”
attached to and forming part of the Royalty Agreement together
expressly stated that the Producing Royalty is an interest in land
that runs with the land and that the parties intended it would be an
interest in land. Id. paras. 6, 7.

Further, Justice Horner noted that the contractual scheme of
the Royalty Agreement defined the Producing Royalty in terms of
production, not in terms of oil or minerals in situ. Id. para. 9.
Justice Horner stated that it was clear from a review of the whole
of the Royalty Agreement that the Producing Royalty was an
interest in crude oil and condensate recovered from the production
lands that was ready to be sold. Id. Justice Horner highlighted the
fact that the Producing Royalty was never expressed as a percent-

age or share of petroleum substances, but instead it was expressed
as the first 140 barrels per day produced from the lands. Id.
para. 10.

Justice Horner applied the test set out in Dynex and found
that the Acquisition Agreement and the Royalty Agreement were
sufficiently clear to show that Manitok and Freehold intended to
create an interest in land. Id. para. 25. In her decision, she also
considered the underlying business context of the Acquisition
Agreement and the Royalty Agreement and the practical realities
of the oil and gas industry in Alberta.

Justice Horner found that the arguments put forth by the
receiver could not defeat the clear intention of Manitok and
Freehold to create an interest in land. Justice Horner adopted the
reasoning of the Ontario Court of Appeal in Dianor. She held that
“a royalty in respect of produced substances, representing a fixed
quantity of production per day, may constitute an interest in land
if the parties’ intention to make it so is sufficiently clear.” Id.
para. 22. She also held that “a royalty may constitute an interest
in land despite the absence of, or significant limitations on, a right
of entry.” Id.

Implications

The decision of the Alberta Court of Queen’s Bench in
Manitok reaffirms the interpretation of Dynex made by the
Ontario Court of Appeal in Dianor, and creates more certainty for
holders of royalty interests. Manitok also confirms that despite the
type of royalty interest, whether it is a royalty granted in respect
to mining claims or a royalty granted in respect to volume of oil
and gas production, a royalty interest can constitute an interest in
land if the parties’ intention to make it so is sufficiently clear and
that intention is evidenced in an agreement.

In Manitok, the characterization of the Producing Royalty as
an interest in land was required for Freehold to assert its propri-
etary right against Manitok’s oil and gas properties and to bind
third-party purchasers. A finding by the Alberta Court of Queen’s
Bench that the Producing Royalty did not constitute an interest in
land would have reduced Freehold’s interest to a mere contractual
right enforceable only against Manitok and entitled the receiver
to sell Manitok’s oil and gas properties free and clear of the
Producing Royalty.
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    Upcoming Programs
36th Annual 

Oil & Gas Law Short Course 
October 8–12, 2018 

Westin Oaks at the Galleria, Houston, Texas 

The Rocky Mountain Mineral Law Foundation, the 
Institute for Energy Law, and the Energy & Mineral 
Law Foundation are co-sponsoring the 36th Annual 
Oil and Gas Law Short Course in Houston, Texas. This 
one-week intensive program, developed in 1983 by a 
group of practicing attorneys, landmen, and 
experienced law school professors, is continually 
reviewed and updated to provide registrants with the 
fundamentals of, and practical training in, important 
areas of oil and gas law in the United States, including 
leasing, contracting, conveyancing, regulation, and 
practice. This course focuses primarily on the 
principles of U.S. laws and state regulations.  

This course is essential for attorneys, landmen, 
paralegals, government employees, and others who 
are relatively inexperienced in the legal and/or land 
problems of the oil and gas industry. More 
experienced individuals often attend this course for a 
comprehensive review and update. The course 
provides 31.8 hours of continuing education credit, 
including 2.25 hours of ethics. The registration fee 
includes substantial course materials, coffee breaks, 
and a hosted reception. The program and online 
registration are available at www.rmmlf.org. 

Federal and Indian Oil & Gas Royalty 
Valuation and Management 

October 24–25, 2018 
Westin Galleria Hotel, Houston, Texas 

For the first time since the formation of the Office of 
Natural Resources Revenue, the Rocky Mountain 
Mineral Law Foundation will present a Special 
Institute on Federal and Indian Oil and Gas Royalty 
Valuation and Management. Designed for lawyers, 
regulators, accountants, auditors, marketers, and 
landmen, this two-day program will cover both nuts-
and-bolts topics and cutting-edge issues and 
developments. Topics will include the latest 
administrative and judicial decisions, recent and 
prospective rulemaking efforts, and the fundamental 
statutory and regulatory sources of ONRR’s royalty 
program. The program and online registration are 
available at www.rmmlf.org. 

Speakers will include attorneys from private practice 
and the Department of the Interior’s Solicitor’s Office, 
agency regulators, a tribal representative, and 
members of the reconstituted Royalty Policy 
Committee. The two-volume course materials will 
contain papers written by our expert faculty and a 
volume of essential federal reference materials. This 
Special Institute is essential for both lawyers and non-
lawyers who are involved with the multi-billion dollar 
federal and Indian royalty program. 
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 Petroleum Marketing Attorneys’ Meeting 

The conference for attorneys that represent the downstream oil and gas industry. Our 
distinguished speakers will provide critical updates and discuss recent developments on: 

• The Petroleum Marketing Practices Act
• The Robinson-Patman Act
• Commercial litigation issues
• Site branding and multi-branding
• The future of fuels and retailing
• New climate change claims against refiners and marketers
• Confidentiality, disclosure, and current ethics issues

Formerly an annual ABA conference, this Meeting has a new home at Rocky Mountain 
Mineral Law Foundation. Join your colleagues for 6.5 hours of professional education, 
including an hour of ethics. 

Interested in becoming a Sponsor?  
A few Sponsorships are still available. Click here to request information. 
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N O R A  R .  P I N C U S

—  R E P O R T E R  —

SEC ADOPTS NEW MINING REPORTING RULES

On October 31, 2018, the U.S. Securities and Exchange
Commission (SEC) issued its final rule amending the mining
registrant property disclosure requirements currently set forth in
Industry Guide 7 and Item 102 of Regulation S-K, 17 C.F.R.
§ 229.102. See Modernization of Property Disclosures for Mining
Registrants, Rel. Nos. 33-10570, 34-84509 (to be codified at 17
C.F.R. pts. 229, 230, 239, 249); see also Press Release, SEC,
“SEC Adopts Rules to Modernize Property Disclosures Required
for Mining Registrants” (Oct. 31, 2018). The amendments more
closely align the SEC’s reporting requirements with the Commit-
tee for Mineral Reserves International Reporting Standards
(CRIRSCO), the most commonly used international guidelines.

A number of mining companies and industry groups had long
advocated for modernization of Industry Guide 7, arguing that
Industry Guide 7’s departure from the widely used CRIRSCO
standards hampered investment in domestic projects and led to
investor confusion. One of the most significant changes under the
final rule is that mining companies are permitted to disclose

continued on page 2
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K A T H L E E N  C .  S C H R O D E R

A L M I R A  M O R O N N E

—  R E P O R T E R S  —

DEPARTMENT OF THE INTERIOR ACTED ARBITRARILY AND

CAPRICIOUSLY BY ADMINISTRATIVELY CANCELING OIL AND

GAS LEASES MORE THAN 30 YEARS AFTER ISSUANCE

On September 24, 2018, the U.S. District Court for the
District of Columbia issued a highly anticipated pair of decisions
in Solenex LLC v. Jewell, No. 1:13-cv-00993, 2018 WL 4567132
(D.D.C. Sept. 24, 2018), and Moncrief v. DOI, No. 1:17-cv-
00609, 2018 WL 4567136 (D.D.C. Sept. 24, 2018). The court
held that the U.S. Department of the Interior (DOI) and the U.S.
Department of Agriculture (USDA) acted arbitrarily and capri-
ciously in violation of the Administrative Procedure Act (APA) by
canceling oil and gas leases more than 30 years after issuing them
based on a determination that their issuance violated the National
Environmental Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321–
4347, and the National Historic Preservation Act (NHPA), 54
U.S.C. §§ 300101–306131.

The cases involved two federal oil and gas leases issued in
1982 in the Badger-Two Medicine area of the Lewis and Clark

continued on page 3
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—  R E P O R T E R S  —

SIXTH CIRCUIT HOLDS CWA DOES NOT REQUIRE NPDES
PERMITS FOR DISCHARGES OF POLLUTANTS TO

GROUNDWATER, CREATING CIRCUIT SPLIT

In two recent decisions, the U.S. Court of Appeals for the
Sixth Circuit held that the Clean Water Act (CWA), 33 U.S.C.
§§ 1251–1388, does not require a National Pollutant Discharge
Elimination System (NPDES) permit for discharges of pollutants
to groundwater, even when the pollutants later reach navigable
waters. See Tenn. Clean Water Network v. Tenn. Valley Auth.,
905 F.3d 438 (6th Cir. 2018); Ky. Waterways Alliance v. Ky.
Utils. Co., 905 F.3d 925 (6th Cir. 2018). Both cases involved
disposal of coal ash, a byproduct of operation of coal-fired power
plants, to unlined, man-made coal ash ponds. The coal ash ponds
then leaked pollutants into the groundwater, which eventually

made its way to nearby rivers. Tenn. Clean Water, 905 F.3d at
438; Ky. Waterways, 905 F.3d at 927–28.

Environmental groups filed complaints under the citizen suit
provision of the CWA, 33 U.S.C. § 1365, arguing that this activity
violated the CWA because it was the addition of a pollutant to
“navigable waters” from a “point source” and was thus subject to
NPDES requirements. Tenn. Clean Water, 905 F.3d at 441; Ky.
Waterways, 905 F.3d at 932. Specifically, the plaintiffs asserted
that, under a “hydrological connection” theory, the coal ash ponds
are a point source and the groundwater is the conduit that carries
the pollutants into navigable waters. The court rejected this
argument, expressly disagreeing with earlier decisions by the U.S.
Courts of Appeals for the Fourth and Ninth Circuits, discussed in

continued on page 8
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“mineral resource” estimates, and not just “mineral reserve”
estimates, as is currently permitted. This allows mining companies
to provide a more complete picture of potential future operations,
rather than only permitting disclosure of mineral reserves, which
by definition a qualified person must determine to be capable of
legal and economic development.

Under the final rule, a mineral resource is defined as “a
concentration or occurrence of material of economic interest in or
on the Earth’s crust in such form, grade or quality, and quantity
that there are reasonable prospects for economic extraction.”
Thus, provided that a qualified person has made a proper determi-
nation under the rule, registrants may disclose both mineral
resources, which need only have a “reasonable prospect” for
economic extraction, and mineral reserves, which must meet the
higher threshold of demonstration of actual legal and economic
extraction.

As to disclosure of mineral reserves, while Industry Guide 7
does not address the specifics of how a mineral reserve determina-
tion must be made, the final rule delineates the factors that must
be considered by adopting a number of factors to be applied to
“indicated” or “measured” mineral resource estimates in order to
convert such resource estimates to reserve estimates, and permit-
ting either a pre-feasibility or feasibility study to provide the basis
for determining and reporting the estimated mineral reserves. The
new rule also contains a detailed process for determination of
modifying factors to apply to indicated and measured mineral
resources, as well as the criteria that must be included in pre-
feasibility and feasibility studies that can form the basis for
reported mineral reserve determinations.

The final rule also contains a number of provisions specific
to preparation of technical reports and resource and reserve
determinations, as well as those individuals that may author such
reports. Finally, the final rule consolidates the disclosure require-
ments into one location, to be found in new subpart 1300 of
Regulation S-K, rather than in multiple different locations in
Regulation S-K and Industry Guide 7.

The final rule is substantially similar to the proposed rule
issued by the SEC on June 27, 2016, see 81 Fed. Reg. 41,652
(proposed June 27, 2016) (to be codified at 17 C.F.R. pts. 229,
239, 249); see also Vol. XXXIII, No. 3 (2016) of this Newsletter,
but contains a number of revisions aimed at further aligning the
rule with the CRIRSCO standards. The material provisions of the
final rule go into effect 90 days from its publication in the Federal
Register, with compliance not required until 2021.

NINTH CIRCUIT PARTIALLY REJECTS TRIBE’S AND

ENVIRONMENTAL GROUPS’ CHALLENGE TO FOREST SERVICE

VALID EXISTING RIGHTS DETERMINATION

In Havasupai Tribe v. Provencio, 906 F.3d 1155 (9th Cir.
2018), the U.S. Court of Appeals for the Ninth Circuit considered
the appeal of a challenge brought by a tribe and several environ-
mental nongovernmental organizations to the U.S. Forest Ser-
vice’s (Forest Service) valid existing rights determination under
the General Mining Act of 1872 (Mining Law), 30 U.S.C.
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§§ 22–47, and the Federal Land Policy and Management Act of
1976 (FLPMA), 43 U.S.C. §§ 1701–1782. This opinion withdrew
and superseded the previous opinion of the Ninth Circuit in this
matter that was reported on in Vol. XXXV, No. 1 (2018) of this
Newsletter. Havasupai arose out of the U.S. Department of the
Interior’s decision to withdraw more than one million acres of
public lands around Grand Canyon National Park from the
location of new claims under the Mining Law, subject to “valid
existing rights.”

Energy Fuels Resources (USA), Inc. (Energy Fuels), a
uranium mining company, owned a number of unpatented claims
located within the withdrawal area generally referred to as the
Canyon Mine. The Canyon Mine received an approved plan of
operations (PoO) from the Forest Service in the late 1980s.
Shortly before the withdrawal order became final, Energy Fuels
sought to resume mining operations at the Canyon Mine under the
PoO, arguing that it had established valid existing rights in the
unpatented claims and was therefore not prohibited from conduct-
ing operations on the claims under the withdrawal order.
Havasupai, 906 F.3d at 1159–60.

Following completion of a mineral report, the Forest Service
concluded that (1) Energy Fuels’ predecessors-in-interest had
located the mining claims in 1978 and discovered uranium ore on
the claims between 1978 and 1982; (2) the claims contained
approximately 84,207 tons of uranium ore; and (3) “under present
economic conditions, the uranium deposit on the claims could be
mined, removed, transported, milled and marketed at a profit.” Id.
at 1160. Accordingly, the mineral report concluded that Energy
Fuels had “valid existing rights that were established prior to the
mineral withdrawal” and that mining operations could occur on
the claims. Id.

A number of plaintiffs challenged the Forest Service’s valid
existing rights determination, arguing that the determination was
both an “undertaking” and a “major federal action,” triggering
the National Historic Preservation Act (NHPA), 54 U.S.C.
§§ 300101–306131, and the National Environmental Policy Act
of 1969 (NEPA), 42 U.S.C. §§ 4321–4347, respectively, and that
the mineral report improperly failed to take various costs into
account in determining that the mine could be operated at a profit.
Havasupai, 906 F.3d at 1161. As to the NHPA and NEPA claims,
the Ninth Circuit held that the valid existing rights determination
neither changed the status quo nor permitted any specific action,
but instead “simply acknowledged the continued vitality of the
original approval of the PoO.” Id. at 1164.

As to the argument that the mineral report failed to properly
account for costs, while the district court found that the plaintiffs
lacked standing to bring this claim under both the Mining Law
and FLPMA, the Ninth Circuit reversed this determination in part.
While the Ninth Circuit agreed with the district court that the
plaintiffs were not “within the zone of interests to be protected or
regulated by the [Mining Law],” id. at 1166 (quoting Match-E-

Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 567
U.S. 209, 224 (2012)), the Ninth Circuit found they were within
the FLPMA zone of interests, id. at 1166–67. In reaching the
conclusion that the plaintiffs were not within the Mining Law zone
of interests, the court cited to the district court’s decision
“explaining that the [Mining Law’s] obvious intent was ‘to reward
and encourage the discovery of minerals that are valuable in an
economic sense,’ and that the [plaintiffs’] interests are environ-
mental and historical, but not economic.” Id. at 1166 (quoting
Grand Canyon Trust v. Williams, 98 F. Supp. 3d 1044, 1059 (D.
Ariz. 2015)). However, the Ninth Circuit reversed the district
court’s decision that the plaintiffs were outside of FLPMA’s zone
of interests, holding that a valid existing rights determination
“affects whether activities on federal land can be limited under the
FLPMA,” id. at 1166, a “question that implicates the [plaintiffs’]
asserted environmental concerns,” id. at 1167. Accordingly, the
Ninth Circuit remanded to the district court the question of
whether the Forest Service inaccurately accounted for costs in the
mineral report. Id. at 1167.

F E D E R A L  —  O I L  &  G A S
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National Forest in Montana. Solenex, 2018 WL 4567132, at *2;
Moncrief, 2018 WL 4567136, at *1. Neither lease had ever been
developed. The lease held by W.A. Moncrief had been suspended
since 1988. Moncrief, 2018 WL 4567136, at *1. Development on
the lease held by Solenex LLC (Solenex) was first proposed in
1983. Solenex, 2018 WL 4567132, at *3. The Bureau of Land
Management (BLM) had twice approved an application for permit
to drill (APD) on that lease, most recently in 1993; however,
BLM then suspended that lease annually for nearly 20 years
pending additional environmental review. Id.

In 2012, the areas containing the proposed Solenex well and
the Moncrief lease were designated a traditional cultural district.
Moncrief, 2018 WL 4567136, at *2. In 2014, the U.S. Forest
Service determined as part of section 106 consultation under the
NHPA that oil and gas development in the Badger-Two Medicine
area would adversely affect the traditional cultural district, and
further, no mitigation measures were agreeable to the Blackfeet
Nation. Id.

Solenex brought a lawsuit in the U.S. District Court for the
District of Columbia against the Secretaries of the Interior and
Agriculture and subordinate agency officials in 2013 relating to
the suspension of development of the Solenex lease. Solenex,
2018 WL 4567132, at *3. In 2015, the court held that BLM had
unreasonably delayed action on Solenex’s lease. Id.; see Vol.
XXXII, No. 3 (2015) of this Newsletter. In 2015, the Advisory
Council on Historic Preservation recommended that USDA and
DOI cancel the Solenex lease. Moncrief, 2018 WL 4567136, at
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*2. BLM canceled the Solenex lease in March 2016 on the basis
that it had been issued in violation of NEPA and the NHPA. Id.

Upon learning that its lease would likely be canceled,
Moncrief’s attorneys sent a letter to DOI requesting that it not
cancel the lease and requesting a hearing. Id. DOI did not respond
but instead administratively canceled the Moncrief lease in
January 2017. Id. Moncrief sued BLM and DOI over the cancella-
tion in 2017. Id.

In both cases, the court held that the lease cancellations
violated the APA. The court found that the agencies acted
arbitrarily and capriciously by canceling the leases so long after
their issuance. Moncrief, 2018 WL 4567136, at *5–6; Solenex,
2018 WL 4567132, at *5–7. The court explained that “[t]he
reasonableness of an agency rescission of a leaseholder’s right
must . . . be judged in light of the time that has elapsed and the
resulting reliance interests at stake.” Moncrief, 2018 WL
4567136, at *5; accord Solenex, 2018 WL 4567132, at *5. “An
unreasonable amount of time to correct an alleged agency error,
especially where the record shows that error was readily
discoverable from the beginning, violates the APA.” Solenex,
2018 WL 4567132, at *5; accord Moncrief, 2018 WL 4567136,
at *5.

The court’s determination that cancellation was arbitrary and
capricious was also influenced by the agencies’ “failure to
consider the substantial reliance interests at play.” Moncrief, 2018
WL 4567136, at *6; accord Solenex, 2018 WL 4567132, at *6.
“Even putting aside the thirty years defendants supposedly spent
trying to discover the lawfulness or unlawfulness of their own
actions, this ‘wait and see’ approach—though convenient from a
policy perspective—wreaks havoc on the interests of individual
leaseholders.” Solenex, 2018 WL 4567132, at *6. The court also
found that DOI failed to act in good faith under “basic contract
principles” when it canceled the Solenex lease without prior
notice. Id. at *7 (quoting Mobil Oil Exploration & Producing Se.,
Inc. v. United States, 530 U.S. 604, 607 (2000)).

Notably, the court declined to determine the extent of DOI’s
authority to administratively cancel leases. Moncrief, 2018 WL
4567136, at *4–5; Solenex, 2018 WL 4567132, at *3–4. The
parties had urged the court to construe the U.S. Supreme Court’s
decision Boesche v. Udall, 373 U.S. 472 (1963), in which the
Court upheld DOI’s cancellation of a defective lease. Moncrief,
2018 WL 4567136, at *4; Solenex, 2018 WL 4567132, at *4. The
court, however, “assume[d] that the Secretary does in fact have
the statutory authority to administratively cancel leases” under the
facts of Moncrief and Solenex but reasoned that DOI’s action
must still comply with the APA. Moncrief, 2018 WL 4567136, at
*5; accord Solenex, 2018 WL 4567132, at *4.

Finally, in Moncrief, the court determined that the Mineral
Leasing Act of 1920 (MLA) extends bona fide purchaser protec-
tion to lessees against later-discovered NEPA and NHPA
violations. Moncrief, 2018 WL 4567136, at *6–7; see 30 U.S.C.
§ 184(h)(2); 43 C.F.R. § 3108.4. The court rejected DOI’s
argument that the MLA’s bona fide purchaser provision only
protects against cancellation because of MLA violations and not
NEPA or NHPA violations. The court explained that DOI

cannot at once argue that a violation of NEPA and
NHPA renders a lease “subject to cancellation” under its

regulations, see 43 C.F.R. § 3108.3(d), and at the same
time deprive plaintiff of the the [sic] exception in those
same regulations prohibiting cancellation “to the extent
that such an action adversely affects the title or interest
of a bona fide purchaser.”

Moncrief, 2018 WL 4567136, at *7 (quoting 43 C.F.R. § 3108.4).

Although these decisions do not construe DOI’s authority to
cancel existing leases, they inform the question of whether
agencies may reexamine compliance with NEPA and other
procedural statutes years after leases issue. Whether the holdings
remain intact is uncertain. On November 28, 2018, the federal
defendants and a group of defendant-intervenor environmental
nongovernmental organizations appealed these decisions to the
U.S. Court of Appeals for the D.C. Circuit. See Solenex LLC v.
Christiansen, Nos. 18-5343, 18-5345 (D.C. Cir. filed Nov. 28,
2018); Moncrief v. DOI, Nos. 18-5340, 18-5341 (D.C. Cir. filed
Nov. 28, 2018).

ONRR CIVIL PENALTY REGULATION LARGELY UPHELD

In American Petroleum Institute v. DOI, No. 2:17-cv-00083,
slip op. (D. Wyo. Aug. 6, 2018), the U.S. District Court for the
District of Wyoming upheld most of the Office of Natural
Resources Revenue’s (ONRR) 2016 final rule amending its civil
penalty regulations but vacated one provision of the rule related
to stays of penalties pending appeal. See Amendments to Civil
Penalty Regulations, 81 Fed. Reg. 50,306 (Aug. 1, 2016) (to be
codified at 30 C.F.R. pt. 1241). The rule implements the penalty
provisions of the Federal Oil and Gas Royalty Management Act
of 1982 (FOGRMA), 30 U.S.C. §§ 1701–1757, which imposes
progressively more severe civil and criminal penalties for
violations of FOGRMA’s reporting and payment obligations. See
id. §§ 1719–1720.

The petitioner, American Petroleum Institute (API), facially
challenged the civil penalty rule under the Administrative
Procedure Act (APA). Therefore, the court required API to “show
that there is ‘no set of circumstances’ in which the challenged
regulation might be applied consistent with the agency’s statutory
authority.” API, No. 2:17-cv-00083, slip op. at 12 (quoting
Scherer v. U.S. Forest Serv., 653 F.3d 1241, 1244 (10th Cir.
2011)). The court found that API failed to meet its burden, with
one exception.

The court vacated a provision of the rule related to an
administrative law judge’s (ALJ) authority to retroactively reverse
a stay of a penalty pending appeal. See id. at 27–29. The rule had
allowed an ALJ to retroactively reverse a stay of a penalty if the
ALJ found a lessee’s appeal to be frivolous. Id. at 27. The result
would be that daily penalties and interest would accrue if no stay
had been granted. Id. at 28. API claimed this result violated due
process because it would have a chilling effect on lessees’ ability
to exercise their appeal rights. Id. at 27. The court rejected the due
process argument but held this provision constituted an abuse of
agency discretion. Id. at 28. The court reasoned that “[i]f ONRR
believes a stay is not warranted, including the argument that the
defense is frivolous, ONRR has the right to, and should file a
response to the stay petition rather than wait on an outcome at
some undetermined later date and then assert frivolity.” Id. at
28–29.
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The court otherwise upheld the civil penalty rule as consistent
with FOGRMA. First, the court upheld ONRR’s definitions of the
terms “maintains,” “submits,” and “knowingly or willfully.” See
id. at 12–22. API contended these definitions unlawfully expand
the conduct subject to FOGRMA’s most severe civil penalties at
30 U.S.C. § 1719(d) and criminal penalties under 30 U.S.C.
§ 1720 because Congress only intended these penalties to relate
to theft of production and fraud. See API, No. 2:17-cv-00083, slip
op. at 12. The court rejected this argument and held that
FOGRMA’s language and legislative history support the conclu-
sion that Congress intended the severest penalties to apply to “the
broader conduct of preparing, maintaining, or submitting false,
inaccurate, or misleading information done knowingly and
willfully.” Id. at 14.

Second, API claimed that the rule “illegally and arbitrarily
imposes blanket, strict, vicarious liability [on lessees] for all
employee actions without prior notice or a period to correct.” Id.
at 22. API based this argument on language in the rule allowing
ONRR to use “[t]he act and failure to act of [an] employee or
agent” as evidence of a knowing and willful violation. Id. (first
alteration in original) (quoting 30 C.F.R. § 1241.60(c)(1)). The
court, however, disagreed that the rule imposed “vicarious
liability, strict liability, or strict vicarious liability.” Id. at 23.
Rather, the court accepted ONRR’s explanation that the types of
conduct and relationships described in the rule were only exam-
ples of the types of information ONRR could rely upon as
evidence of a knowing or willful violation. Id.

Third, API argued that the rule improperly broadens the
scope of conduct that could constitute an impediment to an audit,
thereby triggering heightened penalties, to include the “refusal to
keep, maintain, or produce documents.” Id. at 24 (quoting 30
C.F.R. § 1241.60(b)(1)(ii)). For example, API argued that the rule
allows ONRR to find minor record-keeping issues to impede an
audit, even if such issues arose outside of an audit. Id. The court
held that the provision constituted a reasonable construction of
FOGRMA, reasoning that “[i]f resources are not kept, maintained
or produced, an audit is impeded just as much as if the lessee
‘bars the door’” to prevent an audit from occurring. Id. at 25.

Fourth, API argued that the rule improperly precludes ONRR
from considering the royalty consequences of alleged violations.
Id. API argued that the rule “ignores the principles of proportion-
ality between the amount of the penalty and the severity of the
underlying offense” and infringes on due process and excessive
fines protections in the U.S. Constitution. Id. The court, however,
declined to entertain API’s facial challenge, finding instead that
“[p]roportionality and substantive due process must await factual
development.” Id. at 26.

Finally, API claimed that ONRR failed to consider the
economic impacts of its rulemaking. Id. at 29. The court rejected
this argument, finding that ONRR was not obligated to consider
economic impacts and, to the extent that ONRR performed a cost
analysis, it was only for internal procedural purposes, against
which API lacked standing to appeal. Id. at *29–30.

Both ONRR and API have appealed this decision to the U.S.
Court of Appeals for the Tenth Circuit.

KEYSTONE XL PIPELINE APPROVAL VACATED

In Indigenous Environmental Network v. U.S. Department of
State, No. 4:17-cv-00029, 2018 WL 5840768 (D. Mont. Nov. 8,
2018), the U.S. District Court for the District of Montana vacated
the U.S. Department of State’s (State Department) March 23,
2017, record of decision (2017 ROD) approving a permit for the
Keystone XL pipeline project. The 2017 ROD followed the State
Department’s preparation of a 2014 supplemental environmental
impact statement (SEIS). The court then enjoined the federal
defendants and the pipeline’s proponent TransCanada Keystone
Pipeline, LP (TransCanada) from constructing or operating the
pipeline and remanded the matter to the State Department for
supplementation of the SEIS.

The plaintiffs, a group of environmental nongovernmental
organizations, alleged numerous violations of the National
Environmental Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321–
4347. Although the court denied many of the plaintiffs’ claims,
the court held that the State Department violated the Administra-
tive Procedure Act (APA) when it issued the 2017 ROD. The
court also concluded that the SEIS did not comply with NEPA
and that the State Department did not comply with the Endan-
gered Species Act of 1973 (ESA), 16 U.S.C. §§ 1531–1544, when
approving Keystone XL.

The court held that the State Department violated the APA
when it reversed the decision in its 2015 record of decision
(2015 ROD) to deny the Keystone XL permit. The court ex-
plained that “[a]n agency must provide a detailed justification for
reversing course and adopting a policy that ‘rests upon factual
findings that contradict those which underlay its prior policy.’”
Indigenous Envtl., 2018 WL 5840768, at *12 (quoting FCC v.
Fox Television Stations, Inc., 556 U.S. 502, 515 (2009)). The
2015 ROD had relied on the United States’ role in global climate
leadership as justification to deny the Keystone XL permit. Id. at
*12–13. The 2017 ROD, however, discarded these prior factual
findings “without explanation or acknowledgment.” Id. at *13.
Therefore, the court found the State Department’s reversal of the
2015 ROD unsupported and remanded the 2017 ROD for further
explanation. Id.

The court also determined that the 2017 ROD violated
NEPA because new information had emerged since the State
Department completed the 2015 SEIS that required additional
supplementation. The court explained that “NEPA requires a
supplemental EIS if an ‘agency makes substantial changes in the
proposed action that are relevant to environmental concerns; or
there are significant new circumstances or information relevant to
environmental concerns and bearing on the proposed action or its
impacts.’” Id. at *6 (quoting 40 C.F.R. § 1502.9(c)(1)). The court
determined that the State Department was required to supplement
the information in the SEIS with new information related to oil
prices, greenhouse gas emissions, and oil spills.

First, the court held that a decrease in oil prices since the
SEIS was prepared in 2014 required supplemental analysis. Id. at
*6–7. The market analysis of Keystone XL set forth in the SEIS
explained that oil prices must range between $65 and $75 per
barrel for the project to break even and predicted that global oil
prices would remain above $100 over the next 20 years. Id. at *6.
Because oil prices had dropped dramatically after release of the
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SEIS and remained low, and because new forecasts predicted that
oil prices would remain below $100 per barrel for decades, the
court required the State Department to supplement the SEIS with
this information. Id. at *7.

Second, the court held that the State Department should have
supplemented the SEIS to analyze the cumulative climate impacts
of Keystone XL with the expansion of the Albert Clipper pipe-
line. Id. The court observed that the Alberta Clipper environmen-
tal impact statement assessed the cumulative impacts of green-
house gas emissions associated with both the Alberta Clipper and
Keystone XL projects and had used an updated model to estimate
greenhouse gas emissions (the Greenhouse Gas, Regulated
Emissions, and Energy Use in Transportation (GREET) model).
Id. The court held that the State Department must supplement the
analysis of greenhouse gas emissions in the SEIS to include the
cumulative impacts of the Keystone XL and Alberta Clipper
projects and to utilize the GREET model. Id. at *8.

Finally, the court found the SEIS to be inadequate because it
failed to consider new information regarding the risk of oil spills.
Id. at *11. The SEIS predicted no more than 1.1 spills from
Keystone XL every 10 years based on data collected between
2002 and 2012; however, nationwide data collected between 2014
and 2017 suggested the risk was higher. Id. The court also held
that the SEIS did not consider the scientific information regarding
the particular difficulty of cleaning up tar sands oil spills. Id. The
court directed the State Department to supplement the SEIS with
this information. See id. at *11, 16.

In addition to the need to supplement the SEIS, the court held
that the SEIS did not adequately identify and disclose impacts to
cultural resources. Id. at *10. At the time the SEIS was issued in
2014, 1,038 acres of Keystone XL’s project area had not been
surveyed for cultural resources. Id. The court found that without
this survey information, the SEIS “fail[ed] to provide a ‘full and
fair discussion of the potential effects of the project to cultural
resources . . . .’” Id.

Finally, the environmental plaintiffs had alleged numerous
violations of the ESA. Although the court rejected most of these
arguments, it held that, like the SEIS, the biological opinion
(BiOp) and biological assessment (BA) prepared for the project
did not include new information regarding the increased risk of oil
spills and the potential impacts to listed species. Id. at *16. The
court set aside the BA and BiOp and remanded them to the State
Department to consider potential adverse impacts to endangered
species from oil spills. Id. at *16, 19.

This decision garnered much attention because it addresses
the Trump administration’s approval of the Keystone XL project,
which the Obama administration denied. Given that the State
Department justified both its original and new decisions by
relying on the same NEPA document, which was three years old
when the State Department issued the 2017 ROD, the court’s
holdings may prompt agencies to update their environmental
analysis if they decide to reverse a prior decision.

BLM’S ENVIRONMENTAL ANALYSIS SUPPORTING COLORADO

RESOURCE MANAGEMENT PLAN HELD DEFICIENT

In Wilderness Workshop v. BLM, No. 1:16-cv-01822, 2018
WL 5043909 (D. Colo. Oct. 17, 2018), the U.S. District Court for

the District of Colorado held that the environmental impact
statement (EIS) supporting the Bureau of Land Management’s
(BLM) 2015 Colorado River Valley resource management plan
(RMP) did not satisfy the requirements of the National Environ-
mental Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321–4347.
Specifically, the court held that BLM did not adequately analyze
the impacts of oil and gas leasing decisions on climate change in
the RMP and did not analyze a reasonable range of leasing
alternatives.

The court held that BLM did not adequately analyze impacts
of oil and gas leasing decisions on climate change because the EIS
did not consider the end uses (or “downstream uses”) of oil and
gas produced because of BLM’s leasing decisions. The court
explained that NEPA requires agencies to analyze the indirect
effects of their actions and reasoned that “combustion emissions
are an indirect effect of an agency’s decision to extract those
natural resources.” Wilderness Workshop, 2018 WL 5043909, at
*5. Pointing to the EIS’s estimation of the amount of oil and gas
to be produced from leases within the planning area, the court
explained that “[i]t is arbitrary and capricious for a government
agency to use estimates of energy output for one portion of an
EIS, but then state that it is too speculative to forecast effects
based on those very outputs.” Id. at *6.

The court also held that BLM did not analyze a reasonable
range of alternatives because it did not consider an alternative of
closing areas of low to medium potential for oil and gas develop-
ment to future leasing. Id. at *14–16. BLM had declined to
consider this alternative, reasoning that most leasing and develop-
ment would occur outside of these areas anyway. See id. The court
rejected this logic because an alternative that analyzed closing
these areas to leasing “would allow BLM to consider other uses
for that land.” Id. at *16.

The court, however, upheld other analysis in the EIS. First,
the court upheld BLM’s qualitative assessment of cumulative
climate change impacts and accepted BLM’s decision not to
quantify cumulative climate change impacts or predict potential
increased emissions. Id. at *6–8. Second, the court upheld BLM’s
decision not to analyze the economic impacts of increased
greenhouse gas emissions using a social cost of carbon protocol,
reasoning that NEPA does not require a cost-benefit analysis. See
id. at *8–10. Third, the court deferred to BLM’s decision to rely
on U.S. Environmental Protection Agency methodology to
determine methane’s global warming potential and consider its
effects on a 100-year time frame. Id. at *10–11. Finally, the court
upheld BLM’s discussion of the health impacts of oil and gas
development in the EIS and determined that BLM reasonably
deferred analysis of the impacts of methane emissions from oil
and gas development on human health until site-specific analysis
is possible. Id. at *12–14.

This decision is notable because its holding that BLM must
consider the climate change impacts from end uses of oil and gas
follows the holdings of recent decisions of the U.S. District Courts
for the District of Montana and the District of New Mexico. See
San Juan Citizens Alliance v. BLM, 326 F. Supp. 3d 1227
(D.N.M. 2018); W. Org. of Res. Councils v. BLM, No. 4:16-cv-
00021, 2018 WL 1475470 (D. Mont. Mar. 26, 2018) (appeals
docketed); see also Vol. XXXV, No. 3 (2018); Vol. XXXV, No.
2 (2018) of this Newsletter. In those cases, the courts similarly
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invalidated BLM’s leasing decisions and a land use planning
decision, respectively, because BLM did not analyze the climate
change impacts of end uses of oil and gas produced as the result
of leasing. At the same time, however, this decision departs from
the District of Montana’s holding in Western Organization of
Resource Councils. That court held that BLM improperly
considered the global warming potential of methane on a 100-year
time frame rather than a 20-year time frame consistent with the
planning period for RMPs. W. Org. of Res. Councils, 2018 WL
1475470, at *15.

TENTH CIRCUIT FINDS THE STATUTE OF LIMITATIONS IN

28 U.S.C. § 2401(A) IS NOT JURISDICTIONAL

In Chance v. Zinke, 898 F.3d 1025 (10th Cir. 2018), the U.S.
Court of Appeals for the Tenth Circuit held that the six-year
statute of limitations for filing non-tort claims against the federal
government set forth at 28 U.S.C. § 2401(a) is not jurisdictional.

In 2016, the plaintiff-appellant landowner Merrill Chance
filed suit challenging the Bureau of Indian Affairs’ (BIA)
approvals of an assignment of an oil and gas lease of minerals
underlying Chance’s land and related permits to drill based on
alleged violations of the National Environmental Policy Act of
1969 (NEPA), 42 U.S.C. §§ 4321–4347. Chance, 898 F.3d at
1028. The BIA, however, had approved the assignment and
permits to drill 25 years earlier in 1991. Id. Chance admitted his
suit was outside the six-year statute of limitations imposed by
section 2401(a) but argued that his claims should be preserved
under the doctrine of equitable tolling. Chance alleged that the
government had not notified his predecessors-in-interest of its
approval of the lease assignment and permit approvals and that the
government had concealed certain NEPA violations when it
issued the approvals. Id.

The U.S. District Court for the Northern District of
Oklahoma dismissed Chance’s suit for lack of subject matter
jurisdiction on the basis that the statute of limitations at section
2401(a) is jurisdictional and, therefore, not subject to equitable
tolling. Id. at 1029. On appeal, the Tenth Circuit reversed,
following contemporary U.S. Supreme Court jurisprudence that
has emphasized the need to limit the exercise of “‘hypothetical
jurisdiction’ to reach the merits of a case, even if proceeding in
such a manner might offer a more straightforward path to its
resolution.” Id. (quoting Steel Co. v. Citizens for a Better Env’t,
523 U.S. 83, 94 (1998)).

Relying on Supreme Court precedent that a statute of
limitations should only be considered jurisdictional if Congress
has clearly stated that to be the case, id. at 1029–30 (citing
Sebelius v. Auburn Reg’l Med. Ctr., 568 U.S. 145, 153 (2013)),
the Tenth Circuit explored the legislative history of section
2401(a) and found that Congress had not intended the statute of
limitations to be jurisdictional, id. at 1033. Consequently, the
court considered whether the statute of limitations applicable to
Chance’s claims was equitably tolled. Id. at 1034. The court of
appeals ultimately found the statute of limitations was not
equitably tolled because Chance did not show he had “been
pursuing his rights diligently” and “that some extraordinary
circumstances stood in his way.” Id. (emphasis omitted) (quoting
Credit Suisse Sec. (USA) LLC v. Simmonds, 566 U.S. 221, 227

(2012)). The Tenth Circuit remanded the case to the district court
with instructions to dismiss Chance’s suit for failure to state a
claim under Fed. R. Civ. P. 12(b)(6), rather than because of lack
of subject matter jurisdiction.

The circuits are split on whether the statute of limitations at
28 U.S.C. § 2401(a) is jurisdictional. With the Chance decision,
the Tenth Circuit joins the Fifth, Sixth, and Ninth Circuits in
finding this statute of limitations is not jurisdictional. See Chance,
898 F.3d at 1030 (citing authorities).

D Y L A N  L A W R E N C E

—  G U E S T  R E P O R T E R  —

COURT ENJOINS STREAMLINED LEASING PROCEDURES IN

SAGE-GROUSE HABITAT

On September 21, 2018, the U.S. District Court for the
District of Idaho issued a preliminary injunction prohibiting the
Bureau of Land Management (BLM) from applying certain
streamlined oil and gas leasing procedures within sage-grouse
habitat management areas in 10 western states. See W. Watersheds
Project v. Zinke, No. 1:18-cv-00187, 2018 WL 4550396 (D.
Idaho Sept. 21, 2018). The injunction will remain in effect until
the court renders a final decision in the matter.

At issue in Western Watersheds is BLM’s Instruction
Memorandum No. 2018-034 (Jan. 31, 2018) (IM 2018-034),
which modified competitive oil and gas leasing procedures
previously adopted in Instruction Memorandum No. 2010-117
(May 17, 2010) (IM 2010-117). See Vol. XXXV, No. 1 (2018) of
this Newsletter. Among other things, IM 2018-034 shortened the
deadline to protest proposed leases from 30 days to 10 days. And,
whereas public participation in the environmental review process
was mandatory under IM 2010-117, IM 2018-034 made such
public participation optional.

The court engaged in an extended discussion of the federal
National Environmental Policy Act of 1969 (NEPA), 42 U.S.C.
§§ 4321–4347, and the Federal Land Policy and Management Act
of 1976 (FLPMA), 43 U.S.C. §§ 1701–1782, and ultimately
found that the truncated leasing procedures were inconsistent with
those Acts, and that the plaintiffs and similar environmental
advocacy organizations would be injured thereby. W. Watersheds,
2018 WL 4550396, at *15–24. Of critical importance to the court
was the requirement in FLPMA that BLM establish land
management procedures and programs “by regulation.” Id. at *16
(quoting 43 U.S.C. § 1739(e)). Because BLM did not solicit
public comment regarding the adoption of IM 2018-034, the court
found that it did not satisfy requirements applicable to a
“regulation” pursuant to the Administrative Procedure Act and
therefore violated FLPMA. Id. at *18.

The injunction requires BLM to apply three specific
provisions established in IM 2010-117, in lieu of the modified
procedures adopted in IM 2018-034. Id. at *25, 28. As a result,
BLM must now (1) offer a 30-day public review and comment
period on determinations of NEPA adequacy and environmental
assessments, (2) offer a 30-day protest period, and (3) resolve
protests 60 days ahead of a lease sale. Id.



page 8 MINERAL LAW NEWSLETTER Vol. XXXV, No. 4, 2018

There are, however, important limitations on the injunction.
First, the injunction only applies to leases sold in the fourth
quarter of 2018 and beyond, and not to leases already issued or
those scheduled for sale in the third quarter of 2018. Id. at
*24–25, 28. According to the court, the equities did not weigh in
favor of an injunction as to those leases because BLM and
applicants had already expended substantial time and resources
applying for and processing those leases under IM 2018-034. Id.
at *25. And, as previously referenced, the injunction only applies
to leases proposed within designated habitat management areas
for sage-grouse. Id. at *25–26, 28. Accordingly, the entirety of IM
2018-034 applies in the remainder of the United States.

As a result of the decision, BLM state offices for Colorado,
Montana, Utah, and Wyoming have announced they will postpone
the sale of certain parcels that were initially scheduled to be
included in December lease sales.

Again, the court’s order is a preliminary injunction and not a
final decision on the merits. However, a likelihood of success on
the merits is one of the requirements to obtain a preliminary
injunction in the first place. Therefore, the court’s order could
very well be a preview of its final decision, suggesting BLM will
either need to reinstate prior leasing procedures or adopt its
streamlined procedures through a more formal rulemaking process
that is subject to public participation.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

further detail below. Tenn. Clean Water, 905 F.3d at 444; Ky.
Waterways, 905 F.3d at 933. First, relying on the CWA’s
definition of effluent limitations as restrictions on the amount of
pollutants that may be “discharged from point sources into
navigable waters,” 33 U.S.C. § 1362(11), the court held that for
a point source to discharge “into” navigable waters, it must dump
directly into those navigable waters. Tenn. Clean Water, 905 F.3d
at 444; Ky. Waterways, 905 F.3d at 934. “[T]he phrase ‘into’
leaves no room for intermediary mediums to carry the pollutants.”
Ky. Waterways, 905 F.3d at 934; accord Tenn. Clean Water, 905
F.3d at 444. Second, the court held that while groundwater may
be a conveyance, it is not a point source within the definition of
the CWA because it is not “discernable,” “confined,” or
“discrete.” Ky. Waterways, 905 F.3d at 933 (citing 33 U.S.C.
§ 1362(14)); Tenn. Clean Water, 905 F.3d at 444. Instead,
“groundwater is a ‘diffuse medium’ that seeps in all directions,
guided only by the general pull of gravity.” Ky. Waterways, 905
F.3d at 933; accord Tenn. Clean Water, 905 F.3d at 444. The
court held that the leakages from the coal ash ponds into
groundwater did not violate the CWA. Ky. Waterways, 905 F.3d
at 934; Tenn. Clean Water, 905 F.3d at 444.

As noted, these Sixth Circuit decisions create a circuit split
with decisions from the Fourth and Ninth Circuits decided earlier
this year. In Upstate Forever v. Kinder Morgan Energy Partners,
L.P., 887 F.3d 637 (4th Cir. 2018), petition for cert. docketed,
No. 18-268 (Sept. 4, 2018), and Hawai‘i Wildlife Fund v. County
of Maui, 886 F.3d 737 (9th Cir. 2018), petition for cert. docketed,
No. 18-260 (Aug. 30, 2018), both circuits held that the CWA

requires NPDES permits for discharges of pollutants from a point
source to groundwater where the pollutants then eventually reach
navigable waters. Specifically, in Upstate Forever, the court held
that gasoline that spilled from a rupture in a pipeline and then
traveled through groundwater to nearby waterways constituted a
discharge of a pollutant from a point source into navigable waters,
in violation of the CWA, because “an indirect discharge may fall
within the scope of the CWA . . . .” Upstate Forever, 887 F.3d at
651. In Hawai‘i Wildlife Fund, the court held that discharges of
pollutants from a wastewater treatment plant into groundwater
wells, which then traveled through the groundwater to reach the
Pacific Ocean, violated the CWA because the wells were point
sources. Hawai‘i Wildlife Fund, 886 F.3d at 749. Petitions for
certiorari were filed in both the Fourth and Ninth Circuit cases at
the end of August 2018. Both petitions were distributed for
conference set for November 30, 2018. The U.S. Environmental
Protection Agency (EPA) has also sought and received comment
on whether the CWA should apply to discharges from point
sources that reach navigable waters by traveling through
groundwater. See 83 Fed. Reg. 7126 (Feb. 20, 2018) (request for
comment).

Given the conflict between the Sixth Circuit decisions and
earlier Fourth and Ninth Circuit decisions, significant uncertainty
remains as to the scope of the CWA’s application to discharges to
groundwater. This uncertainty is likely to continue without
guidance from the U.S. Supreme Court or EPA.

THIRD CIRCUIT VACATES DISTRICT COURT’S ALLOCATION

OF CERCLA CLEANUP COSTS BASED ON VOLUME INSTEAD

OF COST OF REMOVAL

In Trinity Industries, Inc. v. Greenlease Holding Co., 903
F.3d 333 (3d Cir. 2018), the U.S. Court of Appeals for the Third
Circuit took the unusual step of vacating the district court’s
allocation of Comprehensive Environmental Response, Compen-
sation, and Liability Act of 1980 (CERCLA), 42 U.S.C. §§ 9601–
9675, response costs between two owners of a contaminated site.
The cases involved the remediation of a contaminated manufac-
turing site, which had been owned by Greenlease Holding Co.
(Greenlease) from 1910–1986, and by Trinity Industries, Inc. and
its wholly-owned subsidiary (collectively, Trinity) from
1986–2000. Trinity, 903 F.3d at 341. Trinity was criminally
prosecuted by Pennsylvania for its waste disposal activities. It
eventually entered into a plea-bargained consent decree requiring
Trinity to remediate the contaminated property. The soil at the
property was contaminated with lead, volatile organic com-
pounds, and polychlorinated biphenyls. It cost Trinity nearly $9
million to remediate, including removal of contaminated soil and
placement of asphalt caps. Id. at 341, 344–45. Trinity then sought
contribution from Greenlease pursuant to CERCLA § 113, 42
U.S.C. § 9613. The district court allocated 62% of the total
cleanup costs to Greenlease and 38% to Trinity, and both parties
appealed. Trinity, 903 F.3d at 342.

To arrive at its cost allocation, the district court “multiplied
the percentage of responsibility it attributed to Greenlease by the
square footage or cubic yardage involved in each remediation
activity.” Id. at 347. It then “added the results and divided by the
total square footage and cubic yardage for all remediation
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activities . . . to arrive at the overall cost allocation percentage.”
Id. Next, the district court considered three equitable factors and
reduced Greenlease’s percentage of responsibility by (1) 6% to
account for remediation costs attributable to the action of a third
party that purchased the property from Trinity in 2000, (2) 5%
based on an indemnification agreement contained in the parties’
purchase and sale contract, and (3) 10% because the property had
increased in value as a result of the remediation. Id. at 348.

Although the Third Circuit praised the district court for
issuing an “admirably thorough opinion,” id. at 347, it vacated the
decision and remanded based on its determination that the district
court had abused its discretion in its allocation determination, id.
at 359. First, the district court’s cost allocation methodology was
flawed and speculative. The court’s methodology failed to
distinguish between the different costs of different remediation
activities, and treated data measured in square feet as equivalent
to data measured in cubic yards. Id. at 357. The Third Circuit
found that “a volumetric-centered approach is only appropriate
where the evidence supports a finding that one standardized
volumetric unit correlates with a standardized per unit measure of
cost.” Id. at 358. However, where, as is this case, “an environmen-
tal cleanup involves many impact areas and remediation activities
with varying costs, a volumetric-centered approach that fails to
account for cost differences will very likely lead to an allocation
that is inequitable because it is divorced from the record evidence
and analytically unsound.” Id. The district court’s error was
compounded because it inexplicably treated measurements in
square feet, a surface area unit, as equivalent to measurements in
cubic yards, a unit of volume. Id. at 358–59. Second, the Third
Circuit found the district court erred by granting the equitable
deductions to Greenlease when calculating its percentage of
liability. There was no evidence in the record that the property
value increased after the remediation; therefore, it was error to
reduce Greenlease’s responsibility by 10% based on an increase
in property value. Id. at 362. Finally, the Third Circuit found it
was error to base the 5% adjustment to Greenlease’s responsibility
on Greenlease’s “subjective intent” where it was one party to an
indemnity agreement that did not evidence any mutual intent to
shift liability from Greenlease. Id. at 361.

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

R O B E R T  C .  M A T H E S

T I M  C A N O N

—  R E P O R T E R S  —

TRUMP ADMINISTRATION PROPOSES NEW MANAGEMENT

PLANS FOR TWO SOUTHERN UTAH MONUMENTS CURRENTLY

IN LITIGATION

The Bureau of Land Management (BLM) and the U.S. Forest
Service (Forest Service) continue efforts to develop new manage-
ment plans that reflect President Donald Trump’s modifications
to national monuments in Utah. On August 17, 2018, the BLM, in

coordination with the Forest Service, issued a draft monument
management plan (MMP) and associated environmental impact
statement (EIS) for two units within the Bears Ears National
Monument (Bears Ears). See 83 Fed. Reg. 41,111 (Aug. 17, 2018)
(notice of availability).

As previously reported in Vol. XXXV, No. 1 (2018) of this
Newsletter, on December 4, 2017, President Trump signed
Proclamation No. 9681 excluding over 1.15 million acres of land
from Bears Ears previously designated by President Barack
Obama on December 28, 2016, in Proclamation No. 9558. See
Proclamation No. 9681, 82 Fed. Reg. 58,081 (Dec. 4, 2017).
Bears Ears is managed by both the BLM and the Forest Service,
and each agency will continue to manage lands under its jurisdic-
tion. The proposed MMP explores four alternative management
approaches for the lands within the monument, including
(1) maintaining the status quo, (2) increasing “resource protection
and conservation,” (3) protecting “the long-term sustainability of
Monument objects and values while providing for other multiple
uses,” and (4) managing passively with the “least restrictive
management prescriptions.” 83 Fed. Reg. at 41,111. The agen-
cies’ preferred alternative at this time calls for the least restrictive
management prescriptions. Id. at 41,111–12.

Earlier this year, the BLM, in coordination with the Forest
Service, also issued draft resource management plans (RMPs) and
an associated EIS for the lands previously included within the
Grand Staircase-Escalante National Monument (Grand Staircase).
See 83 Fed. Reg. 41,108 (Aug. 17, 2018) (notice of availability),
as corrected by 83 Fed. Reg. 44,659 (Aug. 31, 2018). As with
Bears Ears, President Trump reduced the size of Grand Staircase
by approximately 861,000 acres on December 4, 2017, in
Proclamation No. 9682. See Proclamation No. 9682, 82 Fed. Reg.
58,089 (Dec. 4, 2017). Grand Staircase was originally designated
by President Bill Clinton in 1996 in Proclamation No. 6920. The
lands formally included within Grand Staircase, and managed by
an existing MMP, are proposed to be managed under four
separate RMPs for various units. The draft RMPs consider four
alternatives, including (1) continuing existing management,
(2) primarily focusing on resource protection but providing
opportunities for targeted resource use, (3) balancing resource
protection and resource use, and (4) maximizing resource use
while still providing for the required level of resource protection.
83 Fed. Reg. at 41,109. The BLM’s preferred alternative calls for
maximizing resource use. Id.

The MMPs are being prepared in the face of litigation
challenging the president’s authority to shrink national monu-
ments. The multiple cases involving both monuments have been
consolidated as Hopi Tribe v. Trump, No. 1:17-cv-02590 (D.D.C.
filed Dec. 4, 2017), and Wilderness Society v. Trump, No. 1:17-
cv-02587 (D.D.C. filed Dec. 4, 2017). On September 24, 2018,
the U.S. District Court for the District of Columbia denied the
government’s motion to transfer these cases to the U.S. District
Court for the District of Utah. Motions to intervene in one or both
sets of cases have been filed by the State of Utah, several Utah
counties, the Uinta Utah Indians, the Tabeguache Colorado
Indians, the American Farm Bureau Federation, the Utah Farm
Bureau Federation, and several conservation groups.
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FOREST SERVICE CONTINUES EFFORTS TO MANAGE

ROADLESS AREAS IN ALASKA

The U.S. Forest Service (Forest Service) again is embarking
on a revised management approach for roadless areas within the
Tongass National Forest in response to a January 19, 2018,
petition from the Governor of Alaska under the Administrative
Procedure Act. See Roadless Area Conservation, National Forest
System Lands in Alaska, 83 Fed. Reg. 44,252 (Aug. 30, 2018)
(notice of intent to prepare environmental impact statement
(EIS)). The Tongass is the nation’s single largest national forest,
encompassing over 16.7 million acres. Prior Forest Service
attempts to modify management of roadless areas (including
within the Tongass) and the proliferation of litigation that ensued
have been extensively covered in previous reports. See Vol. XX,
No. 3 (2003); Vol. XXII, No. 2 (2005); Vol. XXIII, No. 4 (2006);
Vol. XXIV, No. 1 (2007); Vol. XXV, No. 4 (2008); Vol. XXVIII,
No. 4 (2011); Vol. XXIX, No. 4 (2012); and Vol. XXXII, No. 3
(2015) of this Newsletter.

The management of roadless areas within the massive
Tongass National Forest has been controversial since the issuance
of the Roadless Rule in 2001. See Special Areas; Roadless Area
Conservation, 66 Fed. Reg. 3244 (Jan. 12, 2001) (to be codified
at 36 C.F.R. pt. 294). As a result of litigation and settlement, the
Tongass was eventually exempted from the Roadless Rule in
2003. See Special Areas; Roadless Area Conservation; Applica-
bility to the Tongass National Forest, 68 Fed. Reg. 75,136 (Dec.
30, 2003) (to be codified at 36 C.F.R. pt. 294); see also Orga-
nized Vill. of Kake v. U.S. Dep’t of Agric., 776 F. Supp. 2d 960,
977 (D. Alaska 2011). That decision was litigated and eventually
reversed by the U.S. Court of Appeals for the Ninth Circuit sitting
en banc. See Organized Vill. of Kake v. U.S. Dep’t of Agric., 795
F.3d 956 (9th Cir. 2015). Now, as a result of the Governor of
Alaska’s petition, the Forest Service has again decided to prepare
an EIS to analyze the potential impacts of future management of
roadless areas within the Tongass.

NEW SECRETARIAL ORDER REGARDING CONSENT DECREES

Deputy Secretary of the Interior David Bernhardt signed a
sweeping secretarial order for the U.S. Department of the Interior
(DOI) in September 2018 purportedly designed to increase public
participation and transparency when DOI enters into consent
decrees in response to litigation. See Secretarial Order No. 3368,
“Promoting Transparency and Accountability in Consent Decrees
and Settlement Agreements” (Sept. 11, 2018) (SO 3368).

SO 3368 notes that DOI entered into over 460 settlement
agreements and consent decrees between January 1, 2012, and
January 19, 2017, and agreed as a result of those settlements and
decrees to pay over $4.4 billion in monetary awards. Id. § 3. In
order to promote transparency, SO 3368 requires DOI’s Office of
the Solicitor to create and maintain a public website allowing the
public to view existing, final consent decrees and settlements that
impact DOI outcomes or policies. Id. § 4(a). The website will
include information on the underlying case and copies of the
actual agreements. Id. SO 3368 further requires that the website
allow the public to review and even comment upon proposed
settlement agreements and consent decrees prior to their execution
if such settlements or decrees will impact DOI operations for over

five years or will require appropriations from Congress. Id. Other
consent decrees and agreements will also be made available to the
public. Id.

Finally, as a matter of policy, SO 3368 indicates DOI will no
longer recommend that the U.S. Department of Justice enter into
any consent decree or settlement that (1) converts discretionary
acts into mandatory requirements; (2) commits DOI or its bureaus
or offices to expend funds not appropriated by Congress or
budgeted for the acts in question; (3) requires the payment of
attorney’s fees, unless the plaintiff has a strong likelihood of
obtaining such fees under the law; or (4) prohibits disclosure of
the applicable consent decree or settlement agreement. Id. § 4(b).

FOREST SERVICE RELEASES PROPOSED REVISIONS TO SAGE-
GROUSE PLAN

On October 5, 2018, the U.S. Forest Service (Forest Service)
issued a notice of availability of draft greater sage-grouse
proposed land management plan amendments (Draft LMPAs) and
an associated draft environmental impact statement (Draft EIS).
See Amendments to Land Management Plans for Greater Sage-
Grouse Conservation, 83 Fed. Reg. 50,331 (Oct. 5, 2018). This
Newsletter previously reported on the Forest Service’s notice of
intent to prepare the Draft LPMAs. See Vol. XXXV, No. 1 (2018)
of this Newsletter.

The Draft LPMAs propose various changes to Forest Service
land use plan amendments issued by the agency in 2015 covering
lands in Colorado, Idaho, Nevada, Utah, and Wyoming to address
issues associated with greater sage-grouse, a western species of
bird that has been a frequent source of controversy over the past
two decades. Under the agency’s preferred alternative, changes
would be made to habitat designations, including removal of
controversial sagebrush focal areas as a separate designation;
compensatory mitigation; waivers, exceptions, and modifications
to development restrictions; and adaptive management, among
other areas. 83 Fed. Reg. at 50,332. Another action alternative
would mirror the preferred alternative but would remove certain
habitat designations in the State of Utah. Id.

BLM ANNOUNCES PRELIMINARY CHANGES TO NEPA
HANDBOOK REGARDING CONNECTED ACTIONS ANALYSIS

Through a permanent instruction memorandum (PIM), the
Bureau of Land Management (BLM) on September 10, 2018,
announced revisions to its National Environmental Policy Act
Handbook H-1790-1 (Rel. 1-1710 Jan. 30, 2008) (NEPA Hand-
book) to clarify the agency’s analysis of connected actions in
National Environmental Policy Act of 1969 (NEPA) projects. See
BLM, Permanent Instruction Memorandum No. 2018-023,
“Analysis of Connected Action Under the National Environmental
Policy Act” (Sept. 10, 2018) (PIM 2018-023). PIM 2018-023
revises and replaces language in sections 6.5.2.1 and 7.3 of the
NEPA Handbook.

The revisions to the NEPA Handbook clarify and potentially
limit when and how the agency will analyze connected actions in a
single NEPA document. Pursuant to the Council on Environmen-
tal Quality’s (CEQ) regulations implementing NEPA, “connected
actions” are actions that are closely related and therefore should
be discussed in the same environmental impact statement (EIS),
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including those actions that (1) “[a]utomatically trigger other
actions which may require [EISs],” (2) “[c]annot or will not
proceed unless other actions are taken previously or simulta-
neously,” or (3) “[a]re interdependent parts of a larger action that
depend on the larger action for their justification.” 40 C.F.R.
§ 1508.25(a)(1). Under its new guidance document, the BLM
specifically changes the extent to which nonfederal actions need
to be analyzed in a BLM NEPA document, citing CEQ regula-
tions at 40 C.F.R. §§ 1500.1, 1508.18, and 1508.23. First, PIM
2018-023 clarifies that only proposed actions are connected
actions; actions that are not yet proposed are not ripe for decision
and should not be analyzed as connected actions, but may be
analyzed in the cumulative effects analysis. The NEPA Handbook
did not previously make this distinction. Second, the BLM states
that while nonfederal actions, even if closely related to a federal
action, need not be analyzed as connected actions, they could be
analyzed as part of the agency’s cumulative impacts analysis or its
analysis of direct and indirect effects. The NEPA Handbook
previously stated that nonfederal actions could be considered and
analyzed as connected actions.

PIM 2018-023 relies heavily on a recent decision from the
U.S. Court of Appeals for the D.C. Circuit that held that the
NEPA “connected-actions doctrine does not require the aggrega-
tion of federal and non-federal actions.” Big Bend Conservation
Alliance v. FERC, 896 F.3d 418, 423 (D.C. Cir. 2018) (citing
Sierra Club v. U.S. Army Corps of Eng’rs, 803 F.3d 31, 49–50
(D.C. Cir. 2014). PIM 2018-023 took effect immediately. PIM
2018-023 also indicates the agency is in the process of further
revising the entire NEPA Handbook, which was last substantially
revised in 2008.

C A L I F O R N I A —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

LEGISLATURE BLOCKS USE OF STATE WATERS FOR FEDERAL

LEASE OPERATIONS

Assembly Bill 1775 amended the California Coastal Sanctu-
ary Act of 1994, Cal. Pub. Res. Code §§ 6240–6244, to prohibit
the issuance of leases for new construction of oil- and gas-related
infrastructure in state waters that are associated with federal
Pacific Outer Continental Shelf leases issued after January 1,
2018. See A.B. 1775, 2018 Cal. Legis. Serv. ch. 310 (enacting
Cal. Pub. Res. Code § 6245) (effective Jan. 1, 2019); see also S.
834, 2018 Cal. Legis. Serv. ch. 309 (identical companion bill).
There was already a prohibition on the issuance of new oil and
gas leases in state waters, with exceptions for “severe energy
supply interruption,” Cal. Pub. Res. Code § 6243, and to prevent
drainage, id. § 6244.

The new law also creates notice and approval requirements
for applications for lease renewals, extensions, amendments, or
modifications that would authorize new construction of oil- and
gas-related infrastructure in state waters that are associated with
Pacific Outer Continental Shelf leases issued after January 1,
2018. Id. § 6245(b)–(d).

LEGISLATURE COMMITS STATE TO 100% CARBON-FREE

POWER BY END OF 2045

California has amended its renewable portfolio standards
governing procurement by electric power utilities. See 100
Percent Clean Energy Act of 2018, S. 100, 2018 Cal. Legis. Serv.
ch. 312 (amending Cal. Pub. Util. Code §§ 399.11, .15, .30;
enacting Cal. Pub. Util. Code § 454.53) (effective Jan. 1, 2019).
In a widely discussed measure, the state will now require all
electricity sold in the state to come from certain eligible renew-
able energy sources by December 31, 2045. Cal. Pub. Util. Code
§ 454.53(a). The prior standards required that by December 31,
2030, 50% of power sold was to come from such renewable
sources. See id. § 399.15(b)(2)(B). Existing law requires generat-
ing sources outside the state to be treated the same as those
located inside California. Id. § 399.11(e)(2). The new law states:

It is the policy of the state that eligible renewable energy
resources and zero-carbon resources supply 100 percent
of all retail sales of electricity to California end-use
customers and 100 percent of electricity procured to
serve all state agencies by December 31, 2045. The
achievement of this policy for California shall not
increase carbon emissions elsewhere in the western grid
and shall not allow resource shuffling.

Id. § 454.53(a).

PIPELINE SPILL DRAWS CRIMINAL CONVICTION

In 2015, an oil pipeline owned by Plains All American
Pipeline, L.P. (Plains) in Santa Barbara County spilled more than
3,000 barrels (bbls) of oil, some of which flowed down a creek
into the ocean. Plains estimated that approximately 600 bbls of oil
reached the beach and the ocean, killing wildlife and requiring a
cleanup. See Olivia Pulsinelli, “Houston Pipeline Co. Found
Guilty in California Oil Spill Case,” Houston Bus. J. (Sept. 10,
2018).

After a jury trial, Plains was found guilty of a felony charge
relating to failure to maintain its facilities and eight misdemeanor
charges related to killing wildlife and delays in reporting the spill.
See California v. Plains All Am. Pipeline, L.P., No. 1495091 (Cal.
Super. Ct., Santa Barbara Cnty. Sept. 7, 2018); see also Press
Release, Santa Barbara County Office of the District Attorney,
“Re: People v. Plains All American Pipeline, L.P., Case No.
1495091” (Sept. 7, 2018).

Plains estimates that the incident will cost the company
approximately $335 million. See Pulsinelli, supra.

RECENT ACTIVITY IN LOCAL RESTRICTIONS ON UPSTREAM

OPERATIONS

Local initiatives to restrict or prohibit upstream oil and gas
operations have been proposed in several jurisdictions, with
varying degrees of success.

Measure Z, in Monterey County, was passed by the voters in
2016 and purported to focus on hydraulic fracturing; in fact, it
was broader than that. In subsequent litigation, it was struck down
in part and upheld in part. See Tom Leyde, “Judge Issues Ruling
on Measure Z,” The Californian (Jan. 2, 2018); Chelcey Adami,
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“Fracking Ban Case Settled in Monterey County,” The Califor-
nian (May 15, 2018).

Measure G, in San Luis Obispo County, would have prohib-
ited hydraulic fracturing and new oil wells in the unincorporated
areas of the county. It was defeated in the November 2018
election. See “SLO County Voters Reject Measure G,” KSBY
(Nov. 7, 2018).

Arvin, a small town in Kern County, recently passed an
ordinance imposing greater setbacks for wells. See Lexi Wilson,
“Arvin Approves Restrictions for Oil Industry,” Bakersfieldnow.
com (July 18, 2018). There was an expectation that city council
elections might change the council’s majority and lead to a repeal
of this ordinance, but that result is apparently in doubt. See Stacey
Shepard, “Election Blog: Only 1 of 3 Arvin Challengers Sup-
ported by Oil Group Wins Seat,” The Bakersfield Californian
(Nov. 7, 2018).

In 2016, Alameda County banned hydraulic fracturing. See
Randy Ku, “It’s Not Technically Fracking, but Oil Drilling
Methods Used in Livermore Valley Are Undeniably Dangerous,”
Sierra Club San Francisco Bay Chapter Blog (July 19, 2018).
The County’s recent denial of conditional use permits may result
in the closure of the only field currently operating in the county.
See Angela Ruggiero, “Livermore Oil Driller to Be Forced to Shut
Down After County Decision,” East Bay Times (July 31, 2018).

CARB AIR MONITORING NEAR SELECTED UPSTREAM

FACILITIES

The California Air Resources Board (CARB) will monitor air
quality near several oil and gas production facilities: the Lost
Hills, McKittrick, and Midway-Sunset oil fields in Kern County,
and the Inglewood and Las Cienegas oil fields in Los Angeles
County. See News Release, CARB, “CARB Selects Los Angeles
and Kern County Communities for In-Depth Study of Air Quality
Impacts near Oil and Gas Facilities” (Sept. 7, 2018).

This program arises out of an earlier effort—the Study of
Neighborhood Air near Petroleum Sources (SNAPS)—to identify
locations for more in-depth study. See CARB, “Study of Neigh-
borhood Air near Petroleum Sources,” https://ww2.arb.ca.gov/
our-work/programs/study-neighborhood-air-near-petroleum-
sources.

According to an article in the Oil & Gas Journal,

SNAPS also complements the Community Air Protec-
tion Program (CAPP)—established under AB 617,
which Gov. Jerry Brown (D) signed into law on July 26,
2017. The measure required CARB to select communi-
ties heavily affected by air pollution for focused
actions—by providing additional capacity to evaluate the
effects of oil and gas facilities in particular.

Nick Snow, “CARB Program Will Monitor Air Quality in
Communities near Oil Fields,” Oil & Gas J. (Sept. 10, 2018).

PROPOSED REGULATIONS FOR IDLE WELLS AND UIC
PROGRAM

In late October 2018, the California Department of Conserva-
tion (DOC) published notices of modifications to proposed
revisions to regulations governing idle wells and the underground

injection control (UIC) program. The proposed regulations were
initially released for public comment on July 27, 2018. See DOC,
“Active Rulemakings,” http://www.conservation.ca.gov/index/
Pages/rulemaking.aspx.

C O L O R A D O  —  O I L  &  G A S

S A R A H  S O R U M

—  R E P O R T E R  —

COGCC WORKING TO IMPLEMENT SENATE BILL 18-230
THROUGH 500 SERIES RULEMAKING—UPDATES TO ADDRESS

HORIZONTAL DRILLING AND ADDED PROTECTIONS FOR

FORCE-POOLED OWNERS

On June 1, 2018, Governor John Hickenlooper signed into
law Senate Bill 18-230 (SB 18-230), which amends Colorado’s
pooling statute. See S. 18-230, 2018 Colo. Legis. Serv. ch. 361
(amending Colo. Rev. Stat. § 34-60-116) (effective July 1, 2018).
The bill was touted by its bipartisan sponsors (Sen. Vicki Marble
(R-Fort Collins), Rep. Lori Saine (R-Firestone), and Rep. Matt
Gray (D-Broomfield)) as providing extra protection for force-
pooled mineral owners. See Testimony of Sen. Marble, Colo.
Senate Agriculture, Natural Resources, & Energy Committee
Hearing (Apr. 11, 2018). The amended statute went into effect
on July 1, 2018, and since that time the Colorado Oil and
Gas Conservation Commission (COGCC) has been working on
the rulemaking necessary to implement the new law. In October
2018, the COGCC held special rulemaking hearings to discuss
implementation and to consider additional amendments to the
500 Series rules (practice and procedure). The revised rules
are expected to be finalized shortly. See COGCC, “Pooling &
Hearing Process Clean-Up Rulemaking,” https://cogcc.state.co.us/
reg.html#/rules/hearingprocessrulemaking.

Drilling Units May Include More Than One Well

SB 18-230 amends Colo. Rev. Stat. § 34-60-116(3) to clarify
that an order establishing a drilling unit may include more than
one well. This effectively updates the statute, which was originally
drafted before horizontal drilling was commonplace, to account
for the more modern practice of drilling multiple horizontal wells
within a unit.

Limited Immunity for Nonconsenting Owners Subject to
Pooling Orders

SB 18-230 also added the requirement that pooling orders
now must specify that a force-pooled owner is “immune from
liability for costs arising from any spills, releases, damage, or
injury resulting from oil and gas operations on the drilling unit.”
Id. § 34-60-116(7)(a)(III). While this was common practice
before, it will now be explicitly outlined in such pooling orders.

Modified Conditions Under Which a Force Pooling Order
May Be Entered

The most substantive changes under SB 18-230 involve the
state’s “involuntary pooling” procedures. Operators now must
provide mineral rights owners reasonable offers to lease at least
60 days before a COGCC hearing on the proposal. Id. § 34-60-
116(7)(d)(I). Previously, lease offers had to be made at least 35

https://ww2.arb.ca.gov/
http://www.conservation.ca.gov/index/
https://cogcc.state.co.us/
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days prior to the hearing. See 2 Colo. Code Regs. § 404-1:530(c).
Under the proposed Rule 530 revisions, an offer to lease must go
out 60 days in advance, and applications for a force pooling order
must be filed at least 90 days in advance of the hearing to
accommodate the 60-day lease offer requirement and the existing
30-day protest period. See Draft Statement of Basis, Specific
Statutory Authority, and Purpose—Amendments to Current
Rules of the COGCC, 2 CCR 404-1, Cause No. IR Docket
No. 180900646, at 9 (Oct. 2, 2018), https://cogcc.state.co.us/
documents/reg/Rules/HearingProcessRulemaking/Draft%20
Rules/Draft_Statement_of_Basis_clean.pdf. SB 18-230 also re-
quires that all offers include a brochure drafted by the COGCC
that describes pooling procedures and the mineral owner’s
options. Colo. Rev. Stat. § 34-60-116(7)(d)(I). On October 30,
the COGCC rejected a proposal to include additional elements in
its determination of which offers will be considered “reasonable.”

Additionally, the proposed rules now clarify what information
must be included in an offer to participate sent to nonconsenting
owners. Under these rules, offers to participate in any well must
identify the estimated measured depth and true vertical depth. See
Proposed Revisions to COGCC Rule 530.b.(1)(a) (proposed Oct.
29, 2018) (on file with author). Offers to participate in a
horizontal well must also include the estimated lateral length. Id.

I D A H O  —  O I L  &  G A S

D Y L A N  L A W R E N C E

—  R E P O R T E R  —

EPA TO REGULATE OIL AND GAS UIC WELLS IN IDAHO

As of July 30, 2018, the U.S. Environmental Protection
Agency (EPA) is administering the permitting and enforcement
program for Class II underground injection control (UIC) wells
throughout Idaho. See State of Idaho Voluntary Transfer of
Primacy of the Class II UIC Program to the EPA, 83 Fed. Reg.
36,433 (July 30, 2018) (to be codified at 40 C.F.R. pt. 147, subpt.
N). Idaho’s primary oil and gas producer has been disposing of
produced waters from oil and gas wells by trucking them over 60
miles to evaporation ponds south of Boise. Some hope this recent
action by EPA—which was at the request of the State of
Idaho—will reduce production costs and therefore promote
additional oil and gas development within the state.

By way of background, the federal Safe Drinking Water Act
establishes a regulatory program for UIC wells used for the
underground injection and disposal of waste fluids. See generally
42 U.S.C. § 300h. As with many federal environmental programs,
if an individual state does not obtain approval from EPA to
administer its own UIC program (known as “primacy”), then EPA
administers the UIC program in that state. Id. § 300h-1.

The UIC regulations break UIC wells into five separate
categories or “classes.” 40 C.F.R. § 146.5. Class II UIC wells are
most closely associated with the oil and gas industry because they
include wells that inject fluids (1) that were brought to the surface
in connection with conventional oil and gas production, (2) for
enhanced recovery of oil or natural gas, and (3) for storage of
liquid hydrocarbons. Id. § 146.5(b).

In 1985, Idaho obtained primacy for all five classes of UIC
wells. See 83 Fed. Reg. at 36,433. At that time, Idaho was not an
oil and gas producing state, and its UIC regulations banned all
Class II UIC wells. In 2013, the state replaced the ban with a
proposed Class II UIC well permitting program, in response to the
development of an oil and gas industry in Idaho. See Idaho
Admin. Code r. 37.03.03.051 (amended Apr. 4, 2013).

However, after delays in obtaining EPA’s approval of the
revised Class II UIC regulations, Idaho formally requested that
EPA administer the Class II UIC program moving forward. The
July 30, 2018, final rule was the final step in that process.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

KANSAS SUPREME COURT CONTINUES TO DEVELOP

THE “LAW OF” POORLY DRAFTED PREFERENTIAL RIGHTS

PROVISIONS

Preferential rights provisions suffer from a common problem:
they are poorly drafted. For example, consider the triggering
event for the preferential rights clause found in the American
Association of Professional Landmen (AAPL) model form
operating agreement: “Should any party desire to sell all or any
part of its interests under this agreement, or its rights and interests
in the Contract Area, it shall promptly give written notice to the
other parties, with full information concerning its proposed
disposition . . . .” AAPL Form 610-2015 Model Form Operating
Agreement, at art. VIII.F (emphasis added). Of course we all
learned in contracts there is an “offer,” an “acceptance,” and a
“desire.” Wait, what the hell is a “desire”?

In Trear v. Chamberlain, 425 P.3d 297 (Kan. 2018), the
Kansas Supreme Court had to interpret the following clause:

The parties mutually agree that in the event the real
estate presently owned by SELLERS [(the Chamber-
lains)] which is adjoining the real estate which is the
subject of this Contract, is offered for sale by SELLERS,
SELLERS shall extend unto PURCHASER [(Kevin
Trear)] the first right of refusal to purchase said adjoin-
ing real estate at a price and upon terms mutually agreed
upon by the parties. If the parties cannot agree, this right
of first refusal shall lapse and thereafter be considered
null and void.

Id. at 299–300.

The Chamberlains, in 1986, sold part of their land to Trear.
The Chamberlains also owned an adjoining 73 acres they did not
sell. Trear wanted the right to try to purchase the adjoining 73-
acre tract if the Chamberlains decided to sell it. When Susan
Chamberlain’s husband died in 2013, she decided to sell the 73
acres, which included the family home. Honoring the preference,
she presented Trear with an offer to sell the house and 73 acres
for $289,000. “The offer’s written terms stated it would expire
eight days later and further explained, if Trear did not reply, ‘any
obligations [Chamberlain] may or may not have to offer the real
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estate to [Trear would] be fulfilled.’” Id. at 300 (alterations in
original). Trear failed to respond to Chamberlain’s offer. The
property was then listed with a real estate agent with an asking
price of $295,000. Trear was notified that the property was listed
and that Chamberlain believed she had complied fully with her
obligations under the 1986 contract. Trear did not respond. Id.

The property did not sell and the listing expired. A year later
Chamberlain sold 64 of the 73 acres to her daughter and another
person for $91,124. Chamberlain retained the remaining 9 acres
that contained the house. Trear sued asserting his preference
rights had been violated and sought to buy the 64 acres for the
$91,124 purchase price. Id.

The district court granted summary judgment to Chamberlain
finding the preference right, which was binding on the parties’
heirs and assigns, violated the rule against perpetuities. Id. The
court of appeals reversed, holding the right was personal to Trear,
would terminate within a life-in-being, and therefore did not
violate the rule against perpetuities. Id.

The court of appeals, calling the “right of first refusal”
language a “term of art,” held that the clause created a preferential
right to purchase and therefore could not have been triggered by
Chamberlain’s 2013 unilateral offer to sell the property to Trear.
Id. The Kansas Supreme Court reversed, holding the express
language of the clause does not require a third-party offer.
Although the clause states Trear would have “the first right of
refusal,” the balance of the clause makes it clear it was a “first
right to negotiate with Chamberlain before any other potential
buyers could acquire the property.” Id. at 303 (emphasis added).
That is exactly what Trear got. “He simply failed to pursue it.” Id.
Labeling it a cat, when the content of the clause makes it a dog,
means it is a dog, not a cat. “‘[A] clearly indicated contrary intent’
can deprive words or phrases of their ordinary legal meanings
depending on context.” Id. (alteration in original) (quoting
Campbell v. McBurney, 439 P.2d 133, 138 (Kan. 1968)).

Although this would appear to be the end of the matter, Trear
also argued that Chamberlain breached the implied covenant of
good faith and fair dealing by offering the land to him at an
inflated price. This caused five members of the court to remand
the case to the district court to address the good faith issue. Id. at
305. Two justices dissented, stating that the facts established that
Chamberlain complied fully with her obligations under the clause.
Nothing Chamberlain did in any way prevented Trear from
performing his part of the agreement. He chose not to negotiate
and “the good faith covenant did not require Chamberlain to set
the initial asking price at the fair market value of the property.” Id.
at 308 (Johnson, J., dissenting). Justice Johnson, perhaps provid-
ing some guidance for the district court on remand, concluded his
dissenting opinion stating: “To channel Paul Simon, there must be
50 ways for Trear to lose this lawsuit.” Id. at 309.

O H I O  —  O I L  &  G A S

J .  R I C H A R D  E M E N S

S E A N  J A C O B S

C O D Y  S M I T H

—  R E P O R T E R S  —

FEDERAL COURT REJECTS TAKINGS CHALLENGE TO OHIO’S

STATUTORY UNITIZATION LAW

In Kerns v. Chesapeake Exploration, LLC, No. 5:18-cv-
00389, 2018 WL 2952662 (N.D. Ohio June 13, 2018), appeal
docketed, No. 18-3636 (6th Cir. July 9, 2018), the U.S. District
Court for the Northern District of Ohio dismissed a complaint
filed by a group of landowners against Chesapeake Exploration,
LLC (Chesapeake) and the Chief of the Ohio Department of
Natural Resources, Division of Oil and Gas Resources Manage-
ment, Richard J. Simmers, by indicating that the Ohio forced
unitization statute, Ohio Rev. Code Ann. § 1509.28, does not
violate the Fifth Amendment or the Fourteenth Amendment of the
U.S. Constitution.

In Kerns, an Ohio case of first impression, the landowner-
plaintiffs collectively owned 127 acres, more or less, of surface
and oil and gas minerals in Harrison County, Ohio. Kerns, 2018
WL 2952662, at *1. On November 10, 2014, Chesapeake filed a
unitization application with the Division of Oil and Gas Resources
Management, which was approved by Simmers on July 13, 2015.
Id. On December 16, 2016, Simmers issued a drilling permit to
Chesapeake that included part of the property. Id. at *2. Chesa-
peake then drilled a well pursuant to the permit and has since been
producing oil and/or gas therefrom. Id. The plaintiffs’ complaint
alleged that section 1509.28 “is unconstitutional as applied to
them because it authorizes an impermissible taking of their
property in violation of the Fifth and Fourteenth Amendments.”
Id. at *10.

The Takings Clause of the Fifth Amendment, applied to the
states through the Fourteenth Amendment, “states that private
property shall not be taken for public use without just compensa-
tion.” Id. The U.S. Supreme Court, however, “has consistently
held that it is ‘undeniable that a state may adopt reasonable
regulations to prevent economic and physical waste of natural
gas,’ even if those regulations have the effect of impacting the
property rights of individual landowners.” Id. (quoting Cities
Serv. Gas Co. v. Peerless Oil & Gas Co., 340 U.S. 179, 185
(1950)). The Supreme Court has also held that “legislation
regulating the retrieval and use of oil and gas is permissible in part
because states may utilize their police powers to protect correla-
tive rights and reduce waste.” Id. Here, the Northern District of
Ohio found that the forced unitization procedure of section
1509.28 is designed to “protect the correlative rights of landown-
ers . . . and it was passed as a valid exercise of Ohio’s police
powers.” Id. at *12. Otherwise, “landowners would be left with no
mechanism for retrieving oil in a way that avoids waste and
contemplates the rights of their neighbors.” Id. at *11.

While the Kerns decision was unsurprising, it marks a
significant win for oil and gas producers in Ohio. Historically the
forced unitization procedure has been upheld against constitu-
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tional scrutiny as a legitimate state police power in many states,
including Arkansas, Colorado, Michigan, Oklahoma, and Utah.
However, Kerns is the first decision to squarely consider Ohio’s
procedure.

FIFTH DISTRICT COURT OF APPEALS HOLDS THAT FORCED

UNITIZATION OF AN EXISTING OIL AND GAS LEASE MAY BE

A BREACH OF THE LEASE

In American Energy-Utica, LLC v. Fuller, 2018-Ohio-3250
(5th Dist.), the Court of Appeals for the Fifth District of Ohio
reversed a decision of the Common Pleas Court of Guernsey
County, Ohio, to hold that an oil and gas company’s use of the
Ohio forced unitization statute, Ohio Rev. Code Ann. § 1509.28,
on an existing oil and gas lease with a unitization prohibition is a
breach of such lease.

Ronald Fuller is the owner of a 94.5-acre tract of land in
Londonderry Township, Guernsey County, Ohio. Fuller, 2018-
Ohio-3250, ¶ 4. On or about June 3, 1981, Fuller and his now-
deceased wife leased the property to D.B. Shaffer & Associates,
Inc. for three years and as “long thereafter as oil and gas, or either
of them, is produced” therefrom. Id. ¶¶ 4, 6. Prior to execution of
the lease, the landman acting on behalf of D.B. Shaffer &
Associates, Inc., John Robinson, made handwritten notes on the
lease to modify the terms therein. Id. ¶ 7. Robinson crossed out
the standard pooling provision in the lease and handwrote in its
place “UNITIZATION BY WRITTEN AGREEMENT ONLY!”
and “Each well will hold only 40 acres after the primary term of
this lease expires.” Id. Under the terms of the lease, a well was
drilled on the property in 1981 and has continued to produce oil
and gas since being drilled. Id. ¶ 9.

Through successive conveyances and assignments, American
Energy-Utica, LLC (AEU) became the holder of the Utica, Point
Pleasant, and Trenton formations under the lease in 2013. Id. ¶ 10.
AEU requested that Fuller execute an amendment to the lease
allowing AEU to unitize the property into larger units, which
would allow deep horizontal drilling into the Utica Shale. Id. ¶ 11.
No agreement was reached. Id.

In July 2015 Fuller was served with notice from the Ohio
Department of Natural Resources (ODNR) that AEU filed an
application pursuant to section 1509.28 to force a portion of the
property into a 462-acre Utica Shale unit known as the “Henry
Unit.” Id. ¶ 15. On August 13, 2015, Fuller filed a new claim in
the trial court against AEU claiming that the application filed with
the ODNR for the Henry Unit amounted to a breach of the
handwritten notes in the lease. Id. ¶ 16. Both AEU and Fuller filed
opposing motions for summary judgment, which were denied until
December 4, 2017, when the trial court granted summary judg-
ment to AEU. Id. ¶¶ 18–25. The trial court held that section
1509.28 “permits the unitization of the lease” and dismissed
Fuller’s breach of contract claim. Id. ¶ 25.

On appeal, the Fifth District Court of Appeals agreed with the
trial court that section 1509.28 permits the unitization of a lease,
but also held that doing so without the agreement of Fuller
amounted to a breach of the lease. Id. ¶ 37. The court reviewed a
prior decision of the Supreme Court of Ohio reviewing the
application of Ohio Rev. Code Ann. ch. 1509 to an existing oil
and gas lease. Fuller, 2018-Ohio-3250, ¶ 39 (citing Burtner-

Morgan-Stephens Co. v. Wilson, 586 N.E.2d 1062 (Ohio 1992)).
The Burtner court unanimously held that pursuant to section 28,
article II of the Ohio Constitution, a statute could not retroactively
be applied to an oil and gas lease regarding the distribution of
royalties. Id. Using the same reasoning, the Fifth District Court of
Appeals held that AEU’s use of section 1509.28 by filing an
application for a permit for unitization without Fuller’s agreement
retroactively impaired the obligations in the lease, even though the
lease was entered into after the enactment of section 1509.28.
Id. ¶ 40.

Fuller appears to be a significant win for landowners in Ohio
who currently are subject to oil and gas leases that limit the rights
of oil and gas companies. Although the court agreed that the
forced unitization provisions of section 1509.28 are available to
an oil and gas company even when there is an oil and gas lease for
the property, the oil and gas company’s use of the statute may
constitute a breach of the lease that would require an “appropriate
remedy.” Id. Unfortunately, the court does not give any indication
as to what an “appropriate remedy” would be.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

INTEREST-ONLY CLASS ACTIONS

The case of McClintock v. ExxonMobil Oil Corp., No. 6:16-
cv-00136, 2018 WL 1547373 (E.D. Okla. Mar. 29, 2018), is
illustrative of a new genre of class actions that have arisen in
Oklahoma recently. The Production Revenue Standards Act
(PRSA), Okla. Stat. tit. 52, §§ 570.1–.15, provides, among other
things, definite time periods for the payment of proceeds from the
sale of oil and gas production and stipulates that any proceeds not
paid prior to the end of the applicable time period bear interest at
the rate of 12% per annum compounded annually (except when a
payment was not made because of lack of marketable title). Id.
§ 570.10. In this case, the plaintiff, the owner of an interest in
producing wells owned and operated by ExxonMobil Oil Corp.
(ExxonMobil), claimed that ExxonMobil and Enterprise Crude
Oil, LLC (Enterprise), the first purchaser of production from
those wells, are obligated to pay oil and gas proceeds to her.
McClintock, 2018 WL 1547373, at *1. The plaintiff claimed that
the defendants failed to make timely payment of production
proceeds as required by statute and that she is entitled to be paid
interest accordingly. She contended that the defendants were well
aware of their obligations to pay interest on late payments but
“routinely delay payment of production proceeds and deny
Owners the interest payments to which they are entitled as part
of an overarching scheme to avoid [their] obligations under
Oklahoma law.” Id.

This suit was initially filed in state court, but removed to U.S.
District Court for the Eastern District of Oklahoma. The plaintiff
ultimately amended her suit to bring the case as representative of
a class action on behalf of a certain class of persons who received
late payment of proceeds from the defendants but did not receive
statutory interest. Id. The plaintiff contended that the defendants’
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untimely payments were made “knowing[ly] and intentional[ly]
and/or the result of . . . gross negligence.” Id. at *2. She also
asserted a claim for fraud alleging that the defendants operated
numerous wells in Oklahoma and thereby assumed the duties
associated with such operations, including the duty to pay
production proceeds in accordance with Oklahoma law, and that
the defendants took on such duties with the intention to deceive
the royalty owners and not pay the full proceeds owed; in
particular, interest on the late payments. Id. She asserted that the
defendants knowingly and intentionally suppressed the fact that
interest was owed, intending to avoid their obligation to pay the
statutory interest until a demand for interest payment was
specifically made. Id. The plaintiff alleged that she and the class
relied upon and trusted the defendants to pay the full amount of
the proceeds to which they were entitled by law, including
interest, and that they were damaged by the defendants’ failure to
do so. Id. She also asserted a claim for punitive damages on the
fraud allegation. Id.

In 2012, Oklahoma enacted the Energy Litigation Reform Act
(Reform Act), Okla. Stat. tit. 52, §§ 901–903, which stipulated as
long as section 570.10(D)(1) of the PRSA provides for interest at
a rate equal to or greater than 12% compounded annually for late
payment of production proceeds, the PRSA will provide the
exclusive remedy for failure to pay the proceeds within the time
periods provided by section 570.10, that the remedies provided in
the PRSA are deemed to be adequate remedies for such failure to
so pay, and that no other penalty or damages shall be recoverable
including, without limitation, punitive or exemplary damages or
disgorgement damages

unless there shall be a determination by the finder of fact
upon clear and convincing evidence that the holder who
failed to pay such proceeds did so with the actual,
knowing and willful intent: (a) to deceive the person to
whom the proceeds were due, or (b) to deprive proceeds
from the person the holder knows, or is aware, is legally
entitled thereto.

McClintock, 2018 WL 1547373, at *2 (emphasis omitted)
(quoting Okla. Stat. tit. 52, § 903).

Enterprise filed a motion to dismiss the plaintiff’s fraud claim
contending that the exclusive remedy language of the Reform Act
specifically precluded her from pursuing that claim and that even
if the fraud claim were permitted to proceed, her allegations did
not rise to the level of actionable fraud under Oklahoma law. Id.
at *3. Further, Enterprise asserted that the exclusive remedy
provisions of the Reform Act allowed punitive or disgorgement
damages only if the required finding is made by clear and
convincing evidence of intentional and deceptive conduct by the
operator. Id. The plaintiff responded that if the showing of intent
and deception is made as required by section 903, she may pursue
any other claim for relief available under Oklahoma law, includ-
ing common law fraud. Id.

After further analysis of the exclusive remedy provision and
what it labeled as the “hyper-inflated burden of proof of ‘clear and
convincing evidence,’” the court concluded that the plaintiff could
maintain her common law fraud claim and related damages only
after a finder of fact has concluded by clear and convincing

evidence that any alleged failure to pay production proceeds was
done with “actual, knowing and willful intent” “to deceive” or to
deprive her of proceeds they knew she was “legally entitled
thereto.” Id. at *4. Pending discovery, dismissal of the fraud claim
was not appropriate at this time. Id.

Enterprise also claimed that the allegations did not represent
actionable fraud under Oklahoma law. Id. After discussion of
these allegations, the court concluded that while the factual
allegations of the element of false material representation were
“indeed sparse and somewhat tenuous,” id., they were sufficient
to give the defendants “fair notice of what the . . . claim is and the
grounds upon which it rests,” id. (quoting Khalik v. United Air
Lines, 671 F.3d 1188, 1192 (10th Cir. 2012)). Thus the court
denied Enterprise’s motion to dismiss the plaintiff’s fraud claim.

P A C I F I C  N O R T H W E S T  —
M I N I N G

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

NINTH CIRCUIT UPHOLDS OREGON BAN ON USE OF

MOTORIZED MINING EQUIPMENT IN CERTAIN RIVERS

AND STREAMS

In a split decision, the U.S. Court of Appeals for the Ninth
Circuit upheld an Oregon statute that prohibits the use of motor-
ized mining equipment in waters designated as containing
essential indigenous anadromous salmonid habitat. Bohmker v.
Oregon, 903 F.3d 1029 (9th Cir. 2018) (Bohmker II) (reh’g en
banc denied Oct 25, 2018). Bohmker II involved an appeal of the
grant of summary judgment in favor of the State of Oregon by
the plaintiffs, comprising individual holders of mining claims
in certain Oregon waterways, mining groups, and businesses
involved in the mining industry. See Bohmker v. State, 172 F.
Supp. 3d 1155 (D. Or. 2016) (Bohmker I); see also Vol. XXXIII,
No. 2 (2016) of this Newsletter. In granting the State’s motion for
summary judgment, the U.S. District Court for the District of
Oregon held that the temporary moratorium on all motorized
instream mining in certain areas imposed by Oregon Senate Bill
838 (SB 838), 2013 Oregon Laws ch. 783, was a reasonable
environmental regulation and was not preempted by federal
mining law. Bohmker I, 172 F. Supp. 3d at 1164. Although
SB 838 was subsequently repealed in 2017 by Oregon Senate Bill
3 (SB 3), 2017 Oregon Laws ch. 300, the parties in Bohmker II
agreed that the appeal was not rendered moot since SB 3 imposed
a permanent moratorium in place of the temporary one created
under SB 838, and “both laws prohibit motorized mining in rivers
and streams designated as essential salmon habitat.” Bohmker II,
903 F.3d at 1033. For a summary of SB 3, see Vol. XXXV, No. 1
(2018) of this Newsletter. Accordingly, the Ninth Circuit treated
the appeal as a challenge to SB 3. Bohmker II, 903 F.3d at 1033.

On appeal, the plaintiffs argued that SB 3 is both field and
conflict preempted by federal mining law. Id. at 1040. The
plaintiffs first contended that SB 3 is field preempted because it
constitutes “land use planning.” Relying on an assumption by the
U.S. Supreme Court in California Coastal Commission v. Granite
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Rock Co., 480 U.S. 572 (1987), that state land use plans affecting
unpatented mining claims in national forest lands are preempted
by federal law, the plaintiffs contended that SB 3 constitutes a
state land use planning law because it prohibits a particular use of
mining and thus chooses a particular use of the land. Bohmker II,
903 F.3d at 1041. In rejecting this argument, however, the court
held that SB 3 is an environmental regulation, not a land use
planning law. Id. at 1044. The court explained that SB 3 is
tailored to a clear environmental purpose to protect essential
indigenous anadromous salmonid habitat and does not prohibit
mining or fall within Oregon’s complex land use planning system.
Id. Unlike a land use planning law, a state environmental regula-
tion is not preempted under Granite Rock. Id. at 1039–40.

The court similarly rejected the plaintiffs’ contention that
SB 3 is conflict preempted because it prohibits a particular mining
method rather than subjecting that method to an environmental
standard. Id. at 1045–50. The court disagreed that state environ-
mental regulations are preempted categorically whenever they are
“prohibitory” rather than “regulatory,” noting that SB 3 is not a de
facto ban on mining and there is no evidence that Congress
intended to preempt environmental regulations that prohibit only
particular mining methods in specified, environmentally sensitive
areas. Id. at 1049–50.

The court also rejected the plaintiffs’ final preemption
argument—that SB 3 is not a reasonable environmental regulation
of mining claims on federal lands and thus is conflict pre-
empted—on the same grounds. Id. at 1050–51. Recognizing that
reasonable state environmental regulations imposed on mining on
federal lands have long been permitted, the plaintiffs claimed that
SB 3 “is an unreasonable regulation because it prohibits a
particular method of mining in designated habitat, rather than
subjecting that mining to a ‘prescribed limit’ or pollution stan-
dard, and because it allegedly was ‘enacted for reasons expressly
beyond protection of the environment.’” Id. at 1051 (emphasis
omitted). The court noted that SB 3 is clearly intended to protect
the environment and thus does not unnecessarily interfere with
development of mineral resources on federal land. Id. Accord-
ingly, SB 3 was not preempted by federal law.

WASHINGTON SUPREME COURT UPHOLDS $12 MILLION

JURY AWARD AGAINST COUNTY FOR TORTIOUS ACTS AND

VIOLATION OF SUBSTANTIVE DUE PROCESS RIGHTS IN

CONNECTION WITH MINING PERMIT

In Maytown Sand & Gravel, LLC v. Thurston County, 423
P.3d 223 (Wash. 2018), the Supreme Court of Washington
affirmed a jury’s verdict against Thurston County (County) for its
actions related to Maytown Sand and Gravel, LLC’s (Maytown)
effort to mine gravel under a 20-year special use permit issued in
2005. Maytown purchased the property in question from the Port
of Tacoma (Port) in 2009 with the understanding, based in part on
representations by the County’s Resource Stewardship Depart-
ment (Department), that the permit was still valid. Id. at 230–31.
When Maytown sought to exercise its rights under the permit,
however, the Department engaged in a series of acts that signifi-
cantly delayed mining activities.

Over the course of nearly two years, the Department imposed
a series of procedural requirements and hurdles, including, among
other things: (1) requiring, and then denying, a letter to proceed
before mining activities could begin, notwithstanding that the
ordinance relied upon by the County does not mention such
requirement; (2) refusing to honor the Department’s 2008 deter-
mination that water quality testing requirements had been met;
(3) requiring extensive and costly water quality testing beyond
that required by the permit; (4) requiring formal amendments to
the permit, notwithstanding that it had said such amendment
would be treated as minor adjustments and thus not subject to
review by a hearing examiner; (5) recommending that Maytown
undergo a new critical areas study that turned a short compliance
hearing into a protracted three-day hearing; and (6) qualifying a
letter to proceed with a statement that the Department could
impose additional conditions at the five-year review. Id. at
231–38. Maytown alleged that such impositions were done at the
behest of two County board commissioners, who sought to stop
the mining operations for personal reasons. Id. at 238.

Although Maytown eventually received a letter to proceed
from the Department and started mining a few months later, its
business venture quickly failed and the property reverted to the
Port. In their lawsuit against the County, Maytown and the Port
alleged, among other things, a violation of Maytown’s substantive
due process rights under 42 U.S.C. § 1983 and tortious interfer-
ence with the real estate contract between the Port and Maytown
and with Maytown’s business expectancy. The jury found in favor
of Maytown and the Port on all counts and awarded $8 million in
damages to the Port and $4 million in damages to Maytown.
Maytown, 423 P.3d at 239–40. Both the court of appeals and
supreme court upheld the award (in relevant part).

In upholding the jury’s verdict, the supreme court determined
that the administrative exhaustion rule under the Land Use
Petition Act, Wash. Rev. Code §§ 36.70c.005–.900, does not
apply to challenges to an agency’s tortious acts committed during
a land use decision-making process. Maytown, 423 P.3d at 241.
Accordingly, the tort claims were not barred. Id. at 242. The court
also found that there was sufficient evidence to prove that the
County deprived Maytown of a constitutionally protected property
right, namely, the entitlement to mine. Id. at 244. The court
acknowledged that the permit itself did not qualify as a protected
interest since it contained conditions that needed to be satisfied,
but found that the Department’s letters that suggested the permit’s
conditions had been complied with constituted a protected
property right to mine. Id. The court also determined that the
deliberate interference with the impartiality of the Department’s
decision-making process by two board commissioners supported
a finding of a due process violation. Id. at 246. The County’s
motion for reconsideration was denied on October 3, 2018.
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P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

H A N N A H  L .  B A L D W I N

—  R E P O R T E R S  —

PROPOSED RULEMAKING TO UPDATE PENNSYLVANIA’S COAL

MINING REGULATIONS

On October 27, 2018, the Environmental Quality Board
(EQB) published a proposed rulemaking to amend the coal mining
regulations in 25 Pa. Code chs. 86–90. See 48 Pa. Bull. 6844
(Oct. 27, 2018). The proposed changes were initiated because the
federal Office of Surface Mining Reclamation and Enforcement
(OSMRE) identified several regulations in Pennsylvania’s
program that it believed were less stringent than federal standards.
Id. The proposed regulations were developed by the Pennsylvania
Department of Environmental Protection (PADEP), and were
presented to the Mining and Reclamation Advisory Board on
April 6, 2017. Id.

The proposed rulemaking would amend Chapter 86 (Surface
and Underground Coal Mining: General); Chapter 87 (Surface
Mining of Coal); Chapter 88 (Anthracite Coal); Chapter 89
(Underground Mining of Coal and Coal Preparation Facilities);
and Chapter 90 (Coal Refuse Disposal). Specific issues affected
by these proposed changes include augmented seeding, bonding,
the “haul road” definition, effluent limits, temporary cessation
status, and civil penalties, among others. The changes also include
many minor updates and corrections to various regulatory
provisions.

One example of a significant change is the proposed modifi-
cation to the definition of “surface mining activities” in 25 Pa.
Code §§ 86.1 and 87.1. The proposed rule replaces the current
definition with an incorporation by reference of the federal
definition of this phrase in 30 C.F.R. § 701.5. This change was
driven by several administrative law decisions addressing the
issue of when site preparation activity is considered to be surface
mining activity. 48 Pa. Bull. 6844. Specifically, OSMRE was
concerned about an adjudication by the Pennsylvania Environ-
mental Hearing Board in 2007 that held that “there is no surface
mining unless coal is extracted or exposed and retrieved.” Id.
(quoting Timothy A. Keck v. DEP, EHB Docket No. 2005-280-L
(June 26, 2007)). In contrast, the federal Interior Board of Land
Appeals held in 2017 that, under certain circumstances, timbering
by a third-party surface owner on a permit area was a surface
mining activity even though no coal had been extracted. See
Amerikohl Mining, Inc. v. OSMRE, 191 IBLA 11, GFS(MIN)
23(2017). Because there are a number of activities like timbering
that may, or may not, be surface mining activities under specific
circumstances, PADEP did not list these activities in the revised
definition. 48 Pa. Bull. 6844. Rather, by incorporating the federal
definition by reference, the proposed rule would require PADEP
and Pennsylvania operators to consider interpretations of that
definition provided by OSMRE and federal tribunals. Id.

The proposed rulemaking will be effective when it is
published in final form in the Pennsylvania Bulletin.

PENNSYLVANIA GAME COMMISSION PROPOSES ADDITION OF

THREE BAT SPECIES TO STATE ENDANGERED SPECIES LIST

On October 22, 2018, the Pennsylvania Game Commission
(PGC) announced that it is seeking comment on a preliminarily
approved action to add three cave bats, the northern long-eared
bat, the tri-colored bat, and the little brown bat, to the state
endangered species list. See Press Release, PGC, “Agency
Collecting Public Comment on Species Listings” (Oct. 22, 2018).
The northern long-eared bat has been federally listed since 2016,
and the tri-colored bat and little brown bat are currently being
evaluated for federal Endangered Species Act protection. Id.
Because it is a federally listed species, the PGC will continue to
defer to the U.S. Fish and Wildlife Service on comments regard-
ing potential impacts on the northern long-eared bat. Id. Since the
tri-colored bat and little brown bat are not federally listed, and
thus no federal consultation is required, consultations with the
PGC will be required for any projects located within 300 meters
of known roost locations or hibernacula. Id.

White-nose syndrome greatly reduced the number of bat
hibernacula and maternity sites, and “[s]ites that held these bats
prior to the arrival of white-nose syndrome, but not since, won’t
affect projects.” Id. (quoting Dan Brauning, Chief, Wildlife
Diversity Division, PGC). According to the PGC, there are
currently about 30 hibernacula and 120 maternity sites known to
support the tri-colored and little brown bats that will be added to
the Pennsylvania Natural Diversity Inventory. Id.

Written comments will be accepted on the proposed status
changes until December 31, 2018. The Pennsylvania Board of
Game Commissioners will also accept oral comments during its
meetings on January 27 and 28, 2019. Final adoption of the
proposal will be considered at the Board’s January 29, 2019,
meeting. Id.

ADVISORY COMMITTEE CONTINUES CONSIDERATION OF

PROPOSED CHANGES TO WATER SUPPLY REPLACEMENT

REGULATIONS

As reported in Vol. XXXV, No. 3 (2018) of this Newsletter,
the Regulation, Legislation and Technical Committee of the
Mining and Reclamation Advisory Board (MRAB)—a group
composed of industry professionals, public interest group
representatives, and lawmakers charged with advising the
Secretary of the Pennsylvania Department of Environmental
Protection (PADEP) on coal mining and reclamation mat-
ters—continues to discuss revisions to the water supply replace-
ment regulations for surface and anthracite coal mines under 25
Pa. Code chs. 87 and 88.

The proposed revisions, according to PADEP’s Bureau of
Mining Programs (BMP), are based on (1) federal Office
of Surface Mining Reclamation and Enforcement program
recommendations provided to PADEP in 2005, (2) current
BMP practices reflected in existing guidance documents, and
(3) recent Pennsylvania Environmental Hearing Board decisions.
See Discussion Paper, PADEP, “Water Supply Replacement
Regulations: Chapter 87 & 88—Outline of Proposed Changes”
(Nov. 30, 2017). Updated documents following the MRAB’s
October 25, 2018, meeting showing proposed changes to Chap-



Vol. XXXV, No. 4, 2018 MINERAL LAW NEWSLETTER page 19

ters 87 and 88 are available on PADEP’s website. See PADEP,
“Agendas/Handouts for 2018,” https://www.dep.pa.gov/Public
Participation/AdvisoryCommittees/Mining/MiningReclamation/
Pages/2018.aspx. According to the agenda for the October 25
meeting, these documents represent the final draft of the regula-
tions.

The changes outlined in Vol. XXXV, No. 2 (2018) of this
Newsletter remain generally intact, including the insertion of
detailed definitions for the terms “reliability” and “quality” in the
context of adequacy of restored or replacement water supplies,
changes to what qualifies as a “cost increase” resulting in the
operator’s obligations to provide operation and maintenance
costs, increased operations and maintenance liabilities, and new
bond requirements. See MRAB, “Outline of Changes to Chapters
87–90 (Water Supply Replacement Regulations)” (Oct. 2018).

The few changes that have been made to the July 19, 2018,
version of the draft proposed regulations  include several related
to defining and clarifying water supply terms, including the
restoration of the term “currently” modifying “planned source of
water or facility or system . . . for agricultural, commercial,
industrial or other uses” in the definition of “water supply” itself,
see Proposed §§ 87.1, 88.1, and adding that the quantity to be
restored or replaced following an impact from mining activities
must be an amount necessary to satisfy the purposes served by the
supply “as documented in the water supply survey,” see Proposed
§§ 87.119a(f)(3)(i), 88.107a(f)(3)(i).

The requirement that applicants provide notice to water
supply owners/users regarding potential impacts on water supplies
due to mining activities was deleted, putting the onus for notifica-
tion back on PADEP, as it is under existing policy. See Proposed
§§ 87.47, 88.27. The parameters for pre-mining water surveys
were also changed from the previous draft: testing for coliform
and hardness is now only required where local conditions warrant.
See Proposed §§ 87.119a, 88.107a.

PADEP estimated that the revisions, as proposed, will be
forwarded to the Environmental Quality Board (EQB) for
consideration in the fourth quarter of 2018. See 48 Pa. Bull. 4729
(Aug. 4, 2018). As of the time of this report, the EQB has yet to
publish the draft regulations for public comment in the Pennsylva-
nia Bulletin.

PADEP PUBLISHES DRAFT FISCAL-YEAR REPORT FOR

RECLAMATION FEE O&M TRUST ACCOUNT

On September 15, 2018, the Pennsylvania Department of
Environmental Protection (PADEP) published a draft fiscal-year
report for the Reclamation Fee O&M Trust Account (Trust
Account). See 48 Pa. Bull. 5805 (Sept. 15, 2018). The Trust
Account “was established to provide money for the operation and
maintenance of mine drainage treatment facilities at mine sites
with post-mining discharges at ABS [(Alternative Bonding
System)] Legacy Sites as defined in 25 Pa. Code § 86.1 . . . .” Id.
The report contains a financial analysis of the revenue and
expenditures from the account for fiscal year 2017–2018 and
provides projections for the next fiscal year. Id.

According to the report, the balance of the Trust Account at
the end of the fiscal year was $3,856,932.52 after deducting
$31,149.99 for personnel costs to monitor ABS primacy bond

forfeiture sites, $174,515.39 in grant funding, $236,504.69 for
contract costs related to operation and maintenance, a direct
payment of $1,761.18 for electricity, and $14,908.77 for materials
from the previous year’s balance. See PADEP, Draft Reclamation
Fee Fiscal Year Report (2017–2018) (Draft Report). The Trust
Account balance was above the regulatory minimum threshold of
$3,000,000 for imposing a reclamation fee on operators at the end
of June, see 25 Pa. Code § 86.17(e)(3), so for the second consecu-
tive year, no mining reclamation fee is needed for the 2019
calendar year. See Draft Report. PADEP did project, however,
that a reclamation fee may be necessary beginning in January
2020. Id.

PADEP accepted comment on the draft report through
October 15, 2018, and received two comments, one from an
industry group and one from an activist group. These comments
can be viewed on Pennsylvania’s eComment website at
https://www.ahs.dep.pa.gov/eComment/ViewComments.aspx?e
nc=8YWIeHIdijzUAfiG53EkjRMt%2bGIqtETppmku2xecwK8
%3d.

As of the time of this writing, the final report has yet to be
published by PADEP.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

J O N  C .  B E C K M A N

—  R E P O R T E R S  —

CERTAIN UNCONVENTIONAL OIL AND GAS REGULATIONS

INVALIDATED—UPDATE ON MARCELLUS SHALE COALITION V.
PADEP

In Marcellus Shale Coalition v. PADEP, 193 A.3d 447 (Pa.
Commw. Ct. 2018), the Commonwealth Court of Pennsylvania
invalidated certain regulations promulgated under Pennsylvania’s
Oil and Gas Act of 2012 (Act 13), 58 Pa. Cons. Stat.
§§ 2301–3504, while upholding others. The Marcellus Shale
Coalition (MSC) filed a petition for review in the commonwealth
court seeking declaratory and injunctive relief. MSC challenged
the validity of certain regulations relating to unconventional oil
and gas activities governed by Act 13. The regulations are located
in 25 Pa. Code ch. 78a. The commonwealth court, acting in its
original jurisdiction, issued an order enjoining enforcement of the
challenged regulatory provisions pending a final resolution of the
challenges to the regulations on the merits. As reported in Vol.
XXXV, No. 3 (2018) of this Newsletter, the commonwealth
court’s grant of injunctive relief went up to the Supreme Court of
Pennsylvania, where it was affirmed in part and reversed in part.
See Marcellus Shale Coal. v. PADEP, 185 A.3d 985 (Pa. 2018).
Turning to the merits, the commonwealth court granted partial
summary relief on the first count of MSC’s complaint by unani-
mous decision, invalidating certain public resources provisions
found in 25 Pa. Code §§ 78a.1 and 78a.15(f) and (g), but uphold-
ing other portions of section 78a.15(f) and (g). The decision
analyzed whether or not the Environmental Quality Board (EQB)

https://www.dep.pa.gov/Public
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acted beyond the scope of its statutory authority by establishing
new public resources and public resource agencies.

First, the commonwealth court upheld the permitting process
devised under section 78a.15(f) and (g). MSC argued that the
“pre-permit process” established under section 78a.15(f) and (g)
was unlawful because it was promulgated without a full under-
standing of the burdens it imposes and failed to develop sufficient
criteria required by Act 13. Marcellus, 193 A.3d at 460–61. The
EQB and the Pennsylvania Department of Environmental
Protection (PADEP) countered that the regulations “fall squarely
within [PADEP’s] statutory authorities and constitutional duties.”
Id. at 461. The court held that the pre-permitting process devised
under section 78a.15(f) and (g) is not invalid or unenforceable.
PADEP may seek information from permit applicants and
comments from public resource agencies as part of the pre-permit
process because it is required to consider the impact of the permit
under Act 13. Id. at 467. The court did not find the lack of
specific cost estimates to be a failure to consider the burden of the
regulation. Id. at 468–69.

Next, the court considered whether the definition of “other
critical communities” in section 78a.1 unlawfully expanded the
list of public resources identified in Act 13 by including “species
of special concern.” Id. at 469. The court held the definition
unlawful for two reasons. First, including species of special
concern in the definition was beyond the scope of the statutory list
of other critical communities. Looking to the context of section
3215(c) of Act 13, the court noted that a species of “special
concern” is not of the same general nature or class of the statutory
listed items, which were subject to greater risk of harm, such as
species that are endangered or threatened. Id. at 473–75. To be
within the scope of the statute, the species had to be “rare.” Id. at
475. Species of special concern is a resource classification that
falls below endangered or threatened and is outside the scope of
section 3215(c). Id. Furthermore, the court held that the definition
improperly avoided the rulemaking process. Id. at 476–77. The
inclusion of species of special concern in the definition was
invalidated.

The court then considered whether the inclusion of “common
areas of a school’s property or a playground” in the pre-permit
notification process was lawful and enforceable. The public
resources provisions obligated drilling permit applicants to
provide pre-application notices relative to “public resources,”
including common areas of a school’s property or a playground.
Id. at 478 (citing 25 Pa. Code § 78a.15(f)(1)(vi)). Under the
regulation, the permit applicant must notify each “public resource
agency” that manages a public resource of the proposal. This
would include playground owners. Id. at 483. MSC argued that
common areas of a school’s property and playgrounds are not
within the same general class or nature as other public resources
listed in Act 13. Id. at 480; see 58 Pa. Cons. Stat. § 3215(c)
(listing public resources). The court agreed, stating that “[a]s for
playgrounds, . . . the definition is so broad as to defy quantifica-
tion and compliance” and embraces both publicly and privately
owned playgrounds. Marcellus, 193 A.3d at 480.

Finally, the court also declared section 78a.15(g)’s require-
ment that PADEP will consider comments and recommendations
submitted by municipalities as unconstitutional and unenforceable
based on the supreme court’s decision in Robinson Township v.

Commonwealth, 83 A.3d 901 (Pa. 2013) (Robinson II). In that
decision, the court declared section 3215(d) of Act 13 unconstitu-
tional and enjoined its application. Section 3215(d) provided the
statutory authority for the section 78a.15(g) comment and
recommendation requirement. Therefore, the court held it is
unenforceable. Marcellus, 193 A.3d at 484.

This decision continues the line of analysis of the supreme
court’s Robinson II decision. Act 13 and the regulations promul-
gated under its authority continue to be settled.

ORDINANCE PERMITTING OIL AND GAS DEVELOPMENT IN

ALL ZONING DISTRICTS UPHELD—FREDERICK V. ALLEGHENY

TOWNSHIP ZONING HEARING BOARD

The Commonwealth Court of Pennsylvania reviewed a
substantive validity challenge to a local zoning ordinance in
Frederick v. Allegheny Township Zoning Hearing Board, No.
2295 C.D. 2015, 2018 WL 5303462 (Pa. Commw. Ct. Oct. 26,
2018). Three residents (Objectors) raised a substantive validity
challenge to the ordinance in question, which allowed oil and gas
development as a permitted use in all zoning districts, subject to
certain health, safety, and public welfare requirements. The
Objectors contended that the ordinance constituted illegal spot
zoning in violation of substantive due process, violated the
Environmental Rights Amendment (ERA) to the Pennsylvania
Constitution, Pa. Const. art. I, § 27, and violated several provi-
sions of the Pennsylvania Municipalities Planning Code (MPC),
53 Pa. Stat. §§ 10101–11202. The court issued an en banc
decision rejecting the challenge. Considering recent decisions by
the commonwealth court and Supreme Court of Pennsylvania, the
court found that the municipality acted within state law in
determining where oil and gas development may occur. Frederick,
2018 WL 5303462, at *20.

The Allegheny Township Board of Supervisors passed an
amendment to an existing zoning ordinance in 2010 that allowed
oil and gas operations in all zoning districts as a permitted use “by
right.” Id. at *1. The ordinance permitted oil and gas development
as of right, but subjected the application to numerous standards
and conditions designed to protect the public. Id.

Four years after passage of the ordinance, CNX Gas Com-
pany LLC (CNX) submitted a zoning permit application to
construct an unconventional well pad in the R-2 Agricul-
tural/Residential Zoning District (R-2 Zoning District). CNX filed
all information necessary to comply with the requirements of the
ordinance. The Township approved the application and issued the
permit. Id. at *2. The Objectors appealed the permit to the
Allegheny Township Zoning Hearing Board (Board) and initiated
a substantive validity challenge to the ordinance. Id. The thrust of
the objection centered on the argument that the ordinance allowed
an “industrial use” in an agricultural/residential zoning district in
contravention of the ERA and in violation of the Objectors’
substantive due process rights. The Objectors based their argu-
ment on Robinson Township v. Commonwealth, 83 A.3d 901 (Pa.
2013) (Robinson II).

The Board held hearings and issued a written decision
containing detailed findings of fact. The Board found that the
experts and the evidence submitted by the Objectors were not
credible, but found that the expert and evidence submitted by the
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permittee were. Frederick, 2018 WL 5303462, at *5. The Board
disagreed with the Objectors’ contentions that the land use would
have an adverse effect on public health, safety, and welfare.
Instead, the Board found that the ordinance promoted the public
health, safety, and welfare of the township. Id. at *6. Likewise, the
Board did not find that the land use would have an adverse effect
on the environment. The Board upheld the validity of the ordi-
nance and rejected the Objectors’ reliance on Robinson II. Id. The
Objectors appealed to the Court of Common Pleas of
Westmoreland County. The common pleas court affirmed and the
Objectors appealed to the commonwealth court. Id. at *7.

By a 5-2 split, the court affirmed the Board and issued an en
banc opinion. The majority addressed the Objectors’ three
arguments: “(1) whether the Township’s zoning ordinance
violates substantive due process by instituting illegal spot zoning;
(2) whether CNX’s permit to develop an unconventional gas well
in the R-2 Zoning District violates the [ERA]; and (3) whether
permitting oil and gas development in every zoning district
violates the MPC.” Id. at *8.

First, the court concluded that the ordinance did not violate
substantive due process. The court noted that the Objectors stated
concerns about oil and gas development outside of industrial
zoning districts, but did not support their concerns with credible
evidence. Id. at *9. The court looked to its recent decisions and
explained that objections to well pad construction activities must
be based on more than mere speculation about a possible harm to
carry an objector’s burden of proof. Id. at *10 (citing Gorsline v.
Bd. of Supervisors of Fairfield Twp., 123 A.3d 1142 (Pa.
Commw. Ct. 2015), rev’d on other grounds, 186 A.3d 375 (Pa.
2018); EQT Prod. Co. v. Borough of Jefferson Hills, 162 A.3d
554 (Pa. Commw. Ct. 2017), pet. for allowance of appeal granted
in part, 179 A.3d 454 (Pa. 2018)). The court distinguished oil and
gas development from heavy industry that is often relegated
to industrial zoning districts in support of its conclusion. Id. at
*10 n.20.

Next, the majority determined that the ordinance did not
violate the ERA, which states in relevant part that “[t]he people
have a right to clean air, pure water, and to the preservation of the
natural, scenic, historic and esthetic values of the environment.”
Id. at *11 (quoting Pa. Const. art. I, § 27). The Objectors argued
that the township was required by Robinson II to complete an
environmental impact analysis prior to passing the 2010 amend-
ments to the ordinance. Id. at *12. Furthermore, the Objectors
argued that the permitted use would harm the local environment.
Id. at *11. The court looked to Robinson II and the recent
decision in Pennsylvania Environmental Defense Foundation v.
Commonwealth, 161 A.3d 911 (Pa. 2017) (PEDF), to state that
the applicable standard should be whether or not the governmental
action “unreasonably impairs those values” provided in the ERA.
Frederick, 2018 WL 5303462, at *15. Noting that “[i]t is
axiomatic that a zoning ordinance must balance the public
interests of the community with the due process rights of private
property owners,” id., the court highlighted that the township
could not act “beyond the bounds of [its] enabling legislation,” id.
at *17. Therefore, the township could not “replicate the environ-
mental oversight that the General Assembly has conferred upon
[the Pennsylvania Department of Environmental Protection] and
other state agencies.” Id.

Considering these restraints on the township’s role, but also
applying the Board’s factual findings, the court concluded that the
Objectors “did not prove that [the ordinance] is a law that ‘unrea-
sonably impairs’ their rights under the [ERA].” Id. In sum, the
Objectors “did not prove that [the ordinance] does not reasonably
account for the natural, scenic, historic and esthetic values of the
Township’s environment.” Id.

Finally, the majority concluded that the ordinance did not
violate the MPC. Id. at *19. The Objectors argued that the
ordinance violates the MPC by allowing oil and gas development
“contrary to the statement of community objectives set forth in
[the ordinance],” places “water sources and other environmental
assets at risk,” and allows “incompatible uses to take place within
the R-2 Zoning District.” Id. at *18. The court found that these
arguments echoed those made by the Objectors in support of their
substantive due process claim. As such, the court repeated its
conclusion that the Objectors failed to support their claim with
credible evidence. Id. at *19.

The majority drafted a conclusion concisely explaining its
rejection of the Objectors’ claims and its affirmance of the Board.
See id. at *20–21. The conclusion contained the following short
paragraph noting an inconsistency in the present appeal:

Objectors’ objectives in this litigation are confound-
ing. Were they to succeed in invalidating [the ordi-
nance], then they release oil and gas operators from the
ordinance conditions that relate to noise, lighting, hours,
security and dust. Absent [the ordinance], CNX’s permit
could be invalidated. However, CNX would no longer
need a “zoning compliance permit” to operate the [well
pad].

Id. at *20.

Judge McCullough and Judge Ceisler filed dissenting
opinions voicing concerns over the majority’s application of the
ERA. Judge McCullough would have remanded back to the Board
to take additional evidence to determine whether the ordinance is
compatible with the ERA. Id. at *21 (McCullough, J., dissenting).
Judge McCullough would remand in light of PEDF, but also
noted that “the Township ventured into uncharted, choppy waters”
when it enacted the ordinance allowing oil and gas development
in all zoning districts. Id. at *22. Notably, Judge McCullough
wrote that the ordinance “should be subjected to strict scrutiny
and analysis in the same manner that courts provide to other
fundamental rights.” Id. at *25.

Judge Ceisler agreed with much of the majority’s reasoning,
but dissented because she “[took] issue with its conclusion that
[the ordinance] does not violate the [ERA] . . . .” Id. at *27
(Ceisler, J., dissenting). Judge Ceisler would grant the appeal on
the basis that the ordinance “clearly, palpably, and plainly violates
the [ERA] . . . .” Id. at *30.

The Objectors may file a petition for allowance of appeal to
the Supreme Court of Pennsylvania within 30 days of the issuance
of the opinion. That is a discretionary appeal that the supreme
court may decline.
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DISCOVERY RULE ENABLES LATE SUIT TO ENFORCE

PREFERENTIAL RIGHT

Carl M. Archer Trust No. Three v. Tregellas, No. 17-0093,
2018 WL 6005071 (Tex. Nov. 16, 2018), rev’g 507 S.W.3d 423
(Tex. App.—Amarillo 2016), involved a preferential right to
purchase the oil, gas, and other minerals in a tract of land in
Hansford County, Texas. The preferential right arose from a 2003
deed from the Cook family to the trustees of the Archer trusts,
providing that if the grantors should desire to sell the property, the
Archer trusts would have the right to purchase it at the same price
and on the same terms as offered by any other bona fide buyer. Id.
at *1.

On March 28, 2007, two of the grantors, Sharon Sue Cook
Farber and Rodney Farber, executed a mineral deed in which they
conveyed their mineral interest in the tract to Ronald Ralph
Tregellas and Donnita Tregellas. The Archer trustees were not
notified of the sale and did not learn of it until over four years
later, on May 4, 2011, when a prospective oil and gas lessee
advised them of it. The trustees sued the Farbers and the
Tregellases the next day for breach of the preferential right. The
trial court, after a bench trial, ordered specific performance, but
the court of appeals reversed on the basis that the four-year statute
of limitations barred the trustees’ claim, holding that it had
accrued when the Tregellas mineral deed was executed. Id. at
*2–3; see Vol. XXXIII, No. 4 (2016) of this Newsletter. The
supreme court reinstated the trial court judgment.

Specific performance, the court first observed, is generally
available against a purchaser of property subject to a right of first
refusal such as the one considered here. Tregellas, 2018 WL
6005071, at *3. And the right of first refusal was breached, so that
the trustees’ cause of action accrued, when the Farbers conveyed
their mineral interest. Because the trustees sued more than four
years after they were injured, their claim was time-barred unless
the accrual date was otherwise deferred. Id. at *4–5. The cause of
action was deferred, the court held, by the discovery rule. Id.
at *8.

Courts apply the discovery rule, according to the opinion,
“when the nature of the injury is inherently undiscoverable and the
evidence of injury is objectively verifiable.” Id. at *5. The parties
did not dispute that the injury in this case was objectively
verifiable, so the question was its discoverability. Id. This
determination is made, explained the court, “on a categorical basis
rather than on the facts of the individual case.” Id. at *6. The issue
therefore was not whether the Archer trustees in particular could
have discovered their injury but whether it was “the type of injury
that could be discovered through the exercise of reasonable
diligence.” Id. (quoting BP Am. Prod. Co. v. Marshall, 342
S.W.3d 59, 66 (Tex. 2011)).

The Tregellases argued that holders of preferential rights to
purchase resemble royalty owners with a duty to verify a lessee’s
contractual compliance, whose claims are consistently held not to

be deferred by the discovery rule. Id. at *7. Conversely, the
Archer trustees compared such rightholders to “property owners
with no duty to continually confirm that their title is not being
unlawfully impugned.” Id. The court agreed with the trustees that
a rightholder who has been given no notice of an offer or sale
“generally has no reason to believe that his interest may have been
impaired.” Id. It therefore could not conclude that such a
rightholder in the exercise of reasonable diligence would continu-
ally monitor public records for impairment. Id. It held that

a grantor’s conveyance of property in breach of a right
of first refusal, where the rightholder is given no notice
of the grantor’s intent to sell or the purchase offer, is
inherently undiscoverable and that the discovery rule
applies to defer accrual of the holder’s cause of action
until he knew or should have known of the injury. . . .
[T]he opposing policies at play—on the one hand,
preventing stale claims and on the other, discouraging
deceptive conduct and ensuring claims are not barred
before a party even knows he is injured—weigh[ed] in
favor of applying the discovery rule.

Id. at *8 (footnote omitted).

FORCE MAJEURE CLAUSE OF FARMOUT AGREEMENT HELD

INAPPLICABLE TO FORESEEABLE EVENT

In TEC Olmos, LLC v. ConocoPhillips Co., 555 S.W.3d 176
(Tex. App.—Houston [1st Dist.] 2018, pet. filed), the court
addressed a farmout agreement from ConocoPhillips Co.
(ConocoPhillips) to TEC Olmos, LLC (TEC). The agreement set
a deadline for TEC to begin drilling and imposed $500,000 in
liquidated damages for failure to do so. A general downturn in the
price of oil resulted in TEC’s inability to secure financing, and it
was unable to perform. Id. at 179–80. To avoid payment of the
liquidated damages that ConocoPhillips sued for, TEC sought to
invoke the farmout agreement’s force majeure clause:

Should either party be prevented or hindered from
complying with any obligation created under this Agree-
ment, other than the obligation to pay money, by reason
of fire, flood, storm, act of God, governmental authority,
labor disputes, war or any other cause not enumerated
herein but which is beyond the reasonable control of the
Party whose performance is affected, then the perfor-
mance of any such obligation is suspended during the
period of, and only to the extent of, such prevention or
hindrance . . . .

Id. at 179 (emphasis omitted). The trial court granted summary
judgment to ConocoPhillips, and the court of appeals affirmed.

TEC argued that the force majeure clause’s “catch-all”
provision should be applied to the circumstances because the
changed market conditions TEC encountered met the definition of
“any other cause” beyond TEC’s control. Id. at 182. The court
disagreed for two reasons. First, applying common-law rules
applicable to force majeure, the court concluded that an event
other than those specifically enumerated must be unforeseeable in
order to relieve the affected party of its obligations. Id. at 184.
Because fluctuations in the oil and gas market are foreseeable as
a matter of law, they could not be considered a force majeure
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event within the farmout agreement’s contemplation unless
specifically listed as such. Id.

To dispense with the unforeseeability requirement
in the context of a general “catch-all” provision would,
in [the court’s] opinion, render the clause meaningless
because any event outside the control of the non-
performing party could excuse performance, even if it
were an event that the parties were aware of and took
into consideration in drafting the contract.

Id. The court’s second reason for concluding that a market
downturn should not be considered force majeure involved the
doctrine of ejusdem generis, that “[w]hen more specific items in
a list are followed by a catch-all ‘other,’ . . . the latter must be
limited to things like the former.” Id. at 185. An economic
downturn in the oil and gas industry, the court held as a matter of
law, “is not like the other events specified in the contract as force
majeure events” (i.e., natural and man-made disasters, govern-
mental actions, and labor disputes). Id. at 186. Those kinds of
events, though perhaps foreseeable, the court observed, “occur
with such irregularity that planning for them and allocating the
risks associated with [them] would be difficult . . . .” Id.
“[C]hanges in commodities markets and the resulting [in]ability
of a party to obtain financing,” in contrast, “occur regularly and
could easily be dealt with in a specific contractual allocation of
risks.” Id.

TEC also argued that the liquidated damages provision of the
farmout agreement was an unenforceable penalty and that
summary judgment had been improper because a fact issue existed
whether, given market conditions at the time of the breach,
ConocoPhillips’s actual damages bore any relationship to the
$500,000 specified in the contract. Id. at 187. However, the court
noted, it must determine whether a liquidated-damages provision
is a reasonable forecast of actual damages when considered at the
time of contracting, not at the time of breach. Id. Thus, it ex-
plained, the effect of the industry-wide drop in the price of oil
after the parties signed the contract, on which TEC relied in
asserting that ConocoPhillips’s return on the contract would be
essentially zero, was irrelevant and failed to raise a fact issue. Id.
at 188.

LESSEE’S REFUSAL TO BUY SURFACE OWNER’S WATER

HELD NOT EXCESSIVE SURFACE USE

The court in Harrison v. Rosetta Resources Operating, LP,
No. 08-15-00318-CV, 2018 WL 3751740 (Tex. App.—El Paso
Aug. 8, 2018, no pet.), affirmed the trial court’s summary
judgment in favor of Rosetta Resources Operating, LP (Rosetta),
the oil and gas lessee of a 320-acre tract in Reeves County, Texas,
against Roddy Harrison, the owner of the surface.

Harrison had sold water to the previous owner of the lease for
the drilling and completion of the first two wells on the land. Id.
at *1. For the completion of the third well, though, Rosetta
purchased water from neighboring land and pumped it to the land
through temporary lines. Harrison sued, claiming Rosetta had
breached an oral agreement to continue purchasing water from
him and that it violated a customary “West Texas Rule” that an oil
and gas lessee only purchase water from the surface owner of the
tract on which it is operating and not pump water from elsewhere

unless necessary. In an amended petition he asserted that Rosetta
had violated the accommodation doctrine by not purchasing his
water, thus rendering his well and associated frac pit useless, and
unnecessarily causing damage to his property. Id. at *2. The court
rejected those contentions.

Harrison’s accommodation doctrine argument, the court
observed, appeared to rest on the proposition that because the frac
pit had been built on his land and used by the prior lessee, it
unified the surface use of the land with the oil and gas operations,
so that when Rosetta chose not to buy his water, it substantially
interfered with his existing use of the land as a source of water for
drilling operations. Id. at *4. While creative, said the court,
“categorizing a refusal to buy goods produced from the land as
‘interference’ with the [use of the] land for purposes of the
accommodation doctrine would stretch the doctrine beyond
recognition.” Id. Rosetta’s use did not impair Harrison’s existing
surface use in any way except in the sense that not buying the
water had precluded Harrison from realizing potential revenue
from selling Rosetta his water. Id. Were it to hold for Harrison,
declared the court, it would in effect be holding that all mineral
lessees must use and purchase water from the surface owner if
available. Id.

The court was no more persuaded by Harrison’s argument
that because a reasonable operator would have purchased his
water instead of importing it from a neighboring tract, Rosetta was
negligent or did not accord him due regard as surface owner since
new roads, pipelines, storage tanks, and fence openings would not
have been necessary. Id. at *5. The lease, the court pointed out,
authorized the lessee to use the land for those very purposes. Id.
“Harrison [did] not assert Rosetta used more of the surface than
reasonably necessary in the manner in which it brought in water
for its operations” or that “Rosetta performed these tasks with less
care than that of a reasonable operator, but only that they would
have been unnecessary if Rosetta had purchased his water.” Id.
The court held that “[u]nder the lease and the common law,
Rosetta had the right as the holder of the dominant mineral estate
to conduct its operations as it saw fit without deference to the
surface owner unless the use interfered with the surface owner’s
then existing use.” Id.

DEED CONSTRUED TO INCLUDE ROYALTY INTERESTS IN ALL

LAND BURDENED BY THEM, NOT JUST DESCRIBED TRACTS

The court in Osley v. Naylor, No. 04-17-00372-CV, 2018
WL 3998682 (Tex. App.—San Antonio Aug. 22, 2018, pet. filed)
(mem. op.), considered a 1990 deed from the guardian of Layla
Claire Martin Osley to Doris Jacqueline Naylor. The deed
conveyed two tracts aggregating 213 acres, one of which was
burdened by a nonparticipating royalty interest that affected 1,050
acres of land and both of which were burdened by another
nonparticipating royalty interest that affected 2,440 acres. Osley
owned undivided interests in those nonparticipating royalty
interests, and the guardian’s deed included not only the 213 acres
but also one-half of Osley’s interest in the nonparticipating royalty
interests. Id. at *1–2. The question for the court was whether the
deed conveyed the nonparticipating royalty interests only in the
213 acres or in all of the land to which the royalty interests
applied.
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The deed, after first conveying the 213 acres, also conveyed
an undivided one-half of Osley’s interest in each of the nonpartici-
pating royalty interests, together with certain reversionary rights
and subject to a proportionate share of certain prior rights “insofar
only as” they covered the 213 acres. The court rejected Osley’s
argument that the “insofar” language “reached back” and applied
to the grant of the nonparticipating royalty interest and held that
the deed conveyed Osley’s interests in all of the land to which the
royalty interests applied, not just the 213 acres. Id. at *4–6.

CHOICE OF TEXAS LAW UPHELD TO ENFORCE INDEMNITY

AGAINST LIABILITY FOR NEW MEXICO OILFIELD ACCIDENT

The court in North American Tubular Services, LLC v.
BOPCO, L.P., No. 02-17-00352-CV, 2018 WL 4140635 (Tex.
App.—Fort Worth Aug. 30, 2018, no pet. h.) (mem. op.), affirmed
the trial court’s summary judgment for BOPCO, L.P. (BOPCO),
an oil and gas operator, against North American Tubular Services,
LLC (North American), a services contractor, declaring the
indemnity provisions of a master service agreement between them
to be enforceable.

The agreement provided, in part, that North American would
indemnify BOPCO against liability for injury to or death of North
American employees arising out of North American’s work for
BOPCO, even if caused by BOPCO’s sole or concurrent negli-
gence. Id. at *2. It further required each party to maintain
specified insurance coverage, including insurance to cover
indemnity obligations, and it provided that would be subject to the
laws of Texas. Id. at *2–3.

In October 2016 a North American employee was fatally
injured while working on a BOPCO well site in New Mexico. Id.
at *3. His estate and heirs sued BOPCO in New Mexico, alleging
its negligence had caused the accident. Id. When North American
refused BOPCO’s request that North American indemnify it
against the claims according to the parties’ agreement, BOPCO
sued North American in Texas for a declaratory judgment that the
agreement was enforceable and required North American to
indemnify BOPCO. Id.

North American argued that New Mexico law applied,
including New Mexico’s strict anti-indemnity statute precluding
contractual indemnification against liability for a party’s own
negligence in conducting oil and gas operations. Id. The court
agreed with BOPCO’s contrary contention that the agreement’s
choice of Texas law should be enforced. Id. at *4. That meant that
under Texas’s less restrictive oilfield anti-indemnity statute
enabling indemnification against a party’s own negligence if the
parties agree that the indemnity obligation will be supported by
liability insurance coverage furnished by the indemnitor, North
American was required to indemnify BOPCO. Id.

Courts generally honor contracting parties’ choice of which
state’s law will govern their performance, the court observed, but
this freedom to choose is not unlimited. Id. at *6. Applying the
principles of the Restatement (Second) of Conflict of Laws,
according to the court,

[t]he law of the state chosen by the parties . . . will be
applied . . . unless either

(a) the chosen state has no substantial relationship to the
parties or the transaction and there is no other reasonable
basis for the parties’ choice, or

(b) application of the law of the chosen state would be
contrary to a fundamental policy of a state which has a
materially greater interest than the chosen state in the
determination of the particular issue and which . . .
would be the state of the applicable law in the absence of
an effective choice of law by the parties [(i.e., the state
which, with respect to the particular contractual issue,
has the most significant relationship to the transaction
and the parties)].

Id. (quoting Restatement (Second) of Conflict of Laws § 187(2)
(1971)).

There was no question that Texas had a substantial relation-
ship to the parties, as both were domiciled there. Id. at *7. The
court therefore focused on

(1) whether application of Texas law would be contrary
to a fundamental policy of New Mexico . . . ; (2) whether
New Mexico has a materially greater interest than Texas
in determining the “particular issue” of indemnity, and
(3) whether Texas has the “most significant relationship
to the transaction and the parties.”

Id. (quoting Restatement (Second) of Conflict of Laws
§§ 187(2)(b), 188(1) (1971)). The court must enforce the parties’
choice of law, it noted, “unless all three of these inquiries favor
the application of New Mexico law.” Id. (emphasis omitted).
Texas, the court concluded, had the most significant relationship
to the parties and their transaction. Id.

In making that determination, the court explained, it weighed
five factors: “the place of contracting, the place of negotiation of
the contract, the place of performance, the location of the subject
matter of the contract, and the domicile and place of business of
the parties.” Id. Both parties here were domiciled and conducted
business in Texas, and they negotiated and executed the contract
there. Id. at *8. Although the place-of-performance factor weighed
in favor of New Mexico, the court discounted its significance
because the master services agreement had created a long-term
relationship that was to govern all work performed by North
American for BOPCO, both in Texas and elsewhere. Id. Consider-
ing all of the relevant factors and the quality and quantity of
BOPCO’s and North American’s contacts with each state, Texas,
the court found, had the most significant relationship to the
transaction and to the parties. Id. at *9. For that reason, it held, it
must enforce the parties’ choice of Texas law. Id.

Editor’s Note: The reporter’s law firm is involved in this
case on behalf of BOPCO.

MINERALS HELD TO HAVE REVERTED TO GRANTOR ABSENT

PRODUCTION

Walter and Fred Klattenhoff each owned an undivided one-
half interest in a 160-acre tract of land in La Salle County, Texas,
both surface and minerals, as devisees of their father. In a 1956
deed, Walter conveyed the land to Fred, reserving a 1/32 royalty
interest and subject to the following proviso:
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It is further agreed and herein stipulated that in case
there is no paying production on said land on September
5, 1976, that this grant shall become null and void, and
the minerals hereby conveyed shall revert to the said
Grantor, his heirs and assigns, but should there be such
production, then and in that event, this grant shall remain
in full force and effect until such production ceases, after
which this reservation shall become null and void.

There was no production from the land on September 5, 1976.
After production was established in or about 2016, a partnership
composed of Fred’s descendants filed suit seeking a judgment for
title to the entire mineral estate. Walter’s descendants responded
that his one-half mineral interest in the land had reverted to
Walter. In Mellenbruch Family Partnership, LP v. Kennemer, No.
04-17-00637-CV, 2018 WL 4096390 (Tex. App.—San Antonio
Aug. 29, 2018, no pet.) (mem. op.), the court affirmed summary
judgment for Walter’s descendants, holding that Walter’s mineral
interest had in fact reverted in the absence of production.

The determination for the court, it observed, was the meaning
of “this grant,” “the minerals hereby conveyed,” and “the said
Grantor” in the quoted possibility of reverter provision. Id. at *4.
Giving the words their plain meaning within the context of the
entire deed, the court found little difficulty in construing “this
grant” and “the minerals hereby conveyed” as references to
Walter’s one-half of the minerals and “the said Grantor” as
Walter. Id. No other parts of the deed conflicted with this, the
court pointed out. Id. It rejected Fred’s descendants’ argument
that there were, in effect, two “grants” in the deed, one from
Walter to Fred conveying the land, including Walter’s one-half of
the minerals, and a second from Fred to Walter conveying the
royalty interest, so that the possibility of reverter applied to the
second “grant” of Walter’s nonparticipating royalty. Id. at *5. It
also rejected arguments based on adverse possession, inasmuch as
there had been no drilling or production that might amount to
mineral possession until 2016, and on the failure of the inventory
filed in the administration of Walter’s estate to include the mineral
interest. Id. at *7.

ROYALTY RESERVATION HELD NOT LIMITED TO LEASE IN

EFFECT AT TIME OF CREATION

The court in Crow v. Lookadoo, No. 04-17-00338-CV, 2018
WL 4096400 (Tex. App.—San Antonio Aug. 29, 2018, no pet. h.)
(mem. op.), construed a 1990 stipulation among Kathaleen
Brown, Irene and Arno Zoeller, and Clyde and Georgia Crow.
The stipulation was to clarify the ownership of interests in land in
La Salle County, Texas that had been intended to be reserved by
Brown in her 1983 deed to the Zoellers and by the Zoellers in
their 1987 deed to the Crows. Id. at *1. The stipulation provided
that Brown owned an interest equal to one-half of the mineral
interest she had owned at the time of her deed, provided that at
her death the interest would terminate and that her heirs, devisees,
or assigns would own a nonparticipating royalty interest equal to
one-half of the mineral interest she had owned at the time of her
deed “in and to all of the royalties reserved and payable under any
oil and gas lease in existence covering the [land].” Id. at *2.
Similarly, according to the stipulation, the Zoellers owned a
nonparticipating royalty interest equal to one-half of their mineral
interest owned at the time of their deed to the Crows “in and to all

of the royalties reserved and payable under any oil and gas lease
in existence covering the [land].” Id.

The Crows executed an oil and gas lease in 2010 and then
sued Brown’s heirs and Irene Zoeller, alleging that the Brown and
Zoeller royalty interests had terminated. Id. at *3. The royalty
interests, the Crows argued, were limited to royalty payable under
oil and gas leases “in existence” at the time of the deeds creating
the interests or, in the case of the Brown interest, in existence at
the time of her death. Id. at *6. Because any such leases had
expired, so had the Brown and Zoeller interests. Id. The court
disagreed and affirmed summary judgment for the Browns and
Zoeller. Id. at *7. Although the rationale the court advanced for
its decision—that the stipulation was not expressly made “subject
to” any then-existing oil and gas lease—is puzzling, it seems the
correct construction that the word “existing” in this context was
not intended to limit the term of the royalty reservations in the
absence of a clearer expression of that intent.

OPERATING AGREEMENT HELD AMBIGUOUS WHETHER NON-
OPERATOR WAS OBLIGATED TO PAY OPERATOR AMOUNT

CHARGED TO RECONCILE ACCOUNTING ERROR

Peregrine Oil & Gas, LP v. HRB Oil & Gas, Ltd., No. 01-17-
00180-CV, 2018 WL 4137026 (Tex. App.—Houston [1st Dist.]
Aug. 30, 2018, no pet. h.) (mem. op.), involved a dispute between
Peregrine Oil and Gas, LP (Peregrine), the operator under a
participation agreement, accompanied by an operating agreement,
governing an offshore oil and gas lease, and HRB Oil and Gas,
Ltd. (HRB), a non-operator.

The participation agreement specified that HRB was entitled
to certain percentage working and revenue interests “before
payout” and certain lesser interests “after payout.” Id. at *1.
Peregrine was responsible for distributing proceeds received from
the marketing of production and for billing for costs and expenses
on a monthly basis. In December 2015 Peregrine notified HRB
that a reconciliation of accounts was necessary because payments
distributed in June 2013 had erroneously been based on the
before-payout interests rather than the after-payout interests and
that HRB owed Peregrine $210,883.31, the amount of the
difference. Id. The trial court granted summary judgment to HRB,
and Peregrine appealed. Id. at *4.

Peregrine argued that HRB had breached the operating
agreement by its refusal to pay. In particular, it pointed out that
under the operating agreement, if a party believed that any of the
operator’s “charges” were incorrect, that party must nevertheless
pay the charges claimed and could then notify the operator that
the charges were in dispute. Id. at *7. HRB responded that
Peregrine’s overpayments were not charges properly made under
the operating agreement and that in the absence of any provision
obligating HRB for the refund of overpaid amount, Peregrine’s
breach-of-contract claim could not be sustained. Id. The court of
appeals held that there was a fact issue whether the overpayments
were charges that the operator was entitled to bill and collect so
that summary judgment for either party was improper. Id. at *8.

The parties’ intention was unclear, the court explained, in
regard to what charges a non-operator was required to pay, even
if they were contested, in order to avoid breaching the agreement.
Id. at *7. On the one hand, the operating agreement provided that
the non-operator must pay the operator’s charges even if it
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believes they are incorrect. Id. On the other hand, it required that
all “charges, credits and accounting for expenditures” be made
according to the agreement’s accounting procedure, which did not
appear to account for charges for reimbursement of overpaid
revenues. Id. It was not clear, in the court’s view, whether the
parties intended the word “charges” to be interpreted as broadly
as Peregrine argued, as narrowly as HRB argued, or somewhere
in between. Id.

The court went on to affirm, though, the trial court’s summary
judgment against Peregrine’s claim for reimbursement as a suit for
money had and received. Peregrine’s suit was filed later than the
two-year statute of limitations, and it had neither pleaded nor
raised a fact issue about application of the discovery rule or any
fraudulent concealment. Id. at *9–10.

FREE-GAS CLAUSE ENFORCED

The court in CCI Gulf Coast Upstream, LLC v. Circle X
Camp Cooley, Ltd., No. 10-17-00325-CV, 2018 WL 4624012
(Tex. App.—Waco Sept. 26, 2018, pet. filed) (mem. op.),
addressed the following language of two oil and gas leases from
the predecessor to the interest of Circle X Camp Cooley. Ltd.
(Circle X), as lessor, to the predecessor to CCI Gulf Coast
Upstream, LLC (CCI), as lessee:

Lessor shall have the privilege, at Lessor’s risk and
expense, of using gas free of charge out of any gas not
needed for operations hereunder from any well or wells
on the leased premises. The free gas allowed hereunder
may be used by Lessor for any domestic or agricultural
purposes on lands in the vicinity owned by Lessor,
including, without limitation, use as fuel for irrigation
pumps and machinery.

Id. at *1.

Circle X sued CCI after CCI’s refusal to allow Circle X to
use gas produced from the land for domestic and agricultural
purposes on Circle X’s land. Id. at *2. The court of appeals
affirmed summary judgment for Circle X, rejecting CCI’s
argument that the free-gas clause was too indefinite as to quantity
and geographic scope to be enforced. The amount of gas to which
the lessor was entitled—any not needed for operations at any
given time—was quantifiable and capable of determination, the
court pointed out. Id. at *5. And although the clause’s limitation
of the lessor’s right to use gas to lands “in the vicinity” might, by
itself, be considered too indefinite, the additional language
narrowing the right to lands the lessor owned and only for
domestic and agricultural uses provided readily ascertainable
geographic limits. Id.

CCI also complained that the trial court should have denied
Circle X’s motion for summary judgment because the hydrogen
sulfide content of the gas was such that it could not be delivered
to the lessor without creating a public health risk. Id. However,
“[a]t no point in its argument did CCI identify this contention as
negating an essential element of Circle X’s breach-of-contract
cause of action, nor did it identify [it] as a particular affirmative
defense . . . .” Id. at *6. Rather, said the court, the contention was
“merely a blanket, public-policy argument seeking to contravene
the parties’ freedom of contract.” Id. Although parties do not have
the right to enter contracts that violate strong public policy, “CCI

failed to point to any statute, regulation, or opinion that enforce-
ment of the free-gas clause would violate.” Id.

COUNTY’S SUIT FOR DAMAGE TO ROAD FROM OILFIELD USE

ORDERED DISMISSED

Dimmit County, in South Texas, sued 29 oilfield businesses,
alleging that they had severely damaged 6.9 miles of a county
road known as Diamond H. Ranch Road. Twenty-two of the
defendants responded, principally arguing that they could not be
held liable for ordinary wear and tear of the road. In In re Wood
Group PSN Inc., No. 04-18-00418-CV, 2018 WL 4760139 (Tex.
App.—San Antonio Oct. 3, 2018, orig. proceeding) (mem. op.),
the court of appeals conditionally ordered the trial court to grant
the defendants’ motion to dismiss on the grounds that the
County’s cause of action had no basis in law.

The County had broadly alleged that the defendants had used
the road “in an abnormal, unreasonable, and negligent manner,”
and had specifically listed a number of “severe rain events” during
which the defendants used the road although it was drenched and
particularly susceptible to damage. Id. at *3. Further, the road was
not designed to accommodate oilfield traffic, according to the
County, and the defendants had continued to use the road without
taking precautions after observing the damage their vehicles
caused. Id. The court, taking as true the County’s allegation that
the defendants’ use had caused severe damage to the road,
construed the County’s petition to be premised on a duty to not
damage the road. Id. at *4. Thus, it explained, the dispositive
issue was whether the defendants had a duty to exercise reason-
able care to protect the road from injury other than by ordinary
wear and tear. Id. The County failed to show a basis in law, the
court of appeals concluded, that the defendants had a legal duty
to not damage the road. Id. at *6.

Although the County admitted in its petition that the road was
not designed to accommodate heavy vehicles during rain events,
there was no allegation that it was only intended for a specific
group such as passenger vehicles, the court pointed out, or that the
County had posted any notice prohibiting heavy vehicles: Even
taking all the County’s allegations as true, the defendants’
employees “were merely driving work-related vehicles on a
roadway designed for vehicular traffic.” Id. at *5. They had not
committed any unusual, wrongful, or unlawful act that had caused
the damage. Id. at *6.

GOOD-FAITH ASSERTION OF TITLE HELD NO BASIS FOR

TORT LIABILITY

The minerals underlying a 200-acre tract in Karnes County,
Texas were claimed by two competing groups, JPMorgan Chase
Bank, N.A., as trustee of the Red Crest Trust (Trustee), which
traced its title to a 1929 deed from Mary Moravits to H.J.
McMullen, and the Dorfman and Moravits group (collectively,
Dorfman), whose title depended on a judicial declaration that the
1929 deed was of no effect. Both groups executed oil and gas
leases, in 2009 and 2010, to different lessees, and title litigation
ensued in 2011 that ultimately resulted in summary judgment,
upheld on appeal in Orca Assets, G.P. v. Dorfman, 470 S.W.3d
153 (Tex. App.—Fort Worth 2015, pet. denied), see Vol. XXXII,
No. 3 (2015) of this Newsletter, establishing the superiority of the
Dorfman mineral title. In Dorfman v. JPMorgan Chase Bank,
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N.A., No. 02-17-00387-CV, 2018 WL 5074769 (Tex. App.—Fort
Worth Oct. 18, 2018, no pet. h.) (mem. op.), the court affirmed
summary judgment rejecting Dorfman’s tort claims of slander of
title, tortious interference with property rights and with existing
and prospective contractual relationships, and negligence.

Slander of title, began the court, requires among other things
evidence of the publication of a false statement about title with
legal malice and that the publication caused the loss of a specific
sale. Id. at *5. Legal malice, it explained, means making a false
statement regarding title without reasonable cause in the absence
of either color of title or the reasonable belief that the speaker had
title. Id. at *6. Here, the court observed, Dorfman’s argument
boiled down to an assertion that because the courts had ultimately
determined that Dorfman’s title prevailed, there were no circum-
stances under which the Trustee could have reasonably believed
it had title to the minerals. Id. To the contrary, although the
Trustee’s arguments had been unavailing in the end, they evinced
the reasonableness of the Trustee’s belief in its own title. Id.
Although the Trustee and its lessee had some indication of a
“problem” with their title before the execution of their lease that
clouded the Dorfman title, at no point did the summary judgment
evidence reveal that they had deliberately acted under no reason-
able claim to title. Id. Moreover, Dorfman produced no evidence
of the loss of a specific sale as a result of the cloud on title; at
most, Dorfman only showed that there had been preliminary
discussions of an acreage swap involving Dorfman’s lessee that
was abandoned for reasons that may or may not have had anything
to do with doubt about the Dorfman title. Id. at *7.

Dorfman’s negligence and tortious interference claims failed,
according to the court, for much the same reasons as the slander
of title claims did. Id. at *8. Because the Trustee and its lessee had
a reasonable basis for asserting title in the face of Dorfman’s
competing claims, they owed no legal duty not to pursue them. Id.

UNIT OPERATOR HELD NOT PROHIBITED FROM DELEGATING

DUTIES TO CONTRACT OPERATOR

OBO, Inc. v. Apache Corp., No. 14-17-00170-CV, 2018 WL
4997183 (Tex. App.—Houston [14th Dist.] Oct. 16, 2018, no pet.
h.), arose from operations in the Shafter Lake San Andres Unit in
West Texas. OBO, Inc. (OBO) owned an 11% working interest in
the unit. Permian Basin Joint Venture, LLC (PBJV), apparently
an affiliate of Apache Corp. (Apache), was the duly appointed
operator of the unit under its unit agreement and unit operating
agreement and the owner of 81.4% of the working interest.
Pursuant to a contract services agreement executed in January
2007, PBJV had delegated to Apache certain of its duties as
operator. Id. at *1.

OBO declined or failed to pay joint interest billings for its
share of unit operating expenses, and Apache filed suit in July
2015 to collect the unpaid billings. In an amended petition PBJV
was added as a plaintiff, and it was made clear that PBJV had
contracted with Apache to operate the unit. OBO counterclaimed
for a declaratory judgment that Apache could not act as unit
operator because it was not a working interest owner as required
by the unit’s governing documents and that Apache, if it was
properly the operator, was grossly negligent and had committed
willful misconduct in failing to operate the unit as a prudent
operator. Id. at *2. The trial court granted summary judgment to

PBJV for the unpaid operating expenses and ordered that OBO
take nothing on its counterclaims. Id. at *3. The court of appeals
affirmed.

Apache and PBJV did not dispute that only a working interest
owner could be designated as unit operator but insisted that
Apache was merely providing operator services under a contract
with PBJV, not acting as unit operator. Id. at *4. Because, “[a]s
a general rule, all contractual duties are delegable,” id., and
because OBO could point to no provision of the governing
documents that prohibited delegation of the operator’s duties
under any reasonable interpretation, the court agreed, id. at *5.
The trial court had not erred in refusing to grant OBO’s request
for declaration that Apache could not act as operator, since
Apache in fact was not acting as operator. Id. OBO was also
incorrect that PBJV did not assert any affirmative claims—both
PBJV and Apache alleged a breach of contract action, and
obtained judgment, on a claim that belonged to PBJV. Id. at *6.
Finally, OBO’s gross negligence claim against Apache alleged
breach of a duty that only existed if Apache was the unit operator,
which it was not. Id. at *7.

CONTINUOUS DEVELOPMENT CLAUSE ALLOWING LESSEE TO

“ACCUMULATE” UNUSED DAYS CONSTRUED TO EXTEND

ONLY TO NEXT WELL

The court in Endeavor Energy Resources, L.P. v. Energen
Resources Corp., No. 11-17-00028-CV, 2018 WL 5290040 (Tex.
App.—Eastland Oct. 25, 2018, no pet. h.), construed a 2006 oil
and gas lease covering some 11,302.98 acres in Howard County,
Texas. The lease provided that if it were extended beyond its
three-year primary term, it would nevertheless terminate except as
to any acreage not included in a proration unit for a producing
well at any time the lessee failed to continuously develop the lease
by commencing operations for the drilling of a well within 150
days after the completion of the preceding well. This section of
the lease included the following sentence: “Lessee shall have the
right to accumulate unused days in any 150-day term during the
continuous development program in order to extend the next
allowed 150-day term between the completion of one well and the
drilling of a subsequent well.” Id. at *2.

Endeavor commenced its first well under the continuous
development clause 145 days after the end of the primary term
and drilled 11 more wells during the next five years, completing
the 12th well on December 27, 2014. On November 2, 2015, 311
days later, the lessor executed a new lease to Energen Resources
Corp. (Energen). Energen immediately filed suit alleging that
Endeavor Energy Resources, L.P.’s (Endeavor) lease had lapsed
as to undeveloped acreage under the continuous development
clause. Endeavor commenced drilling another well on the lease on
November 12, 2015, and drilled it to completion, asserting that
the well was timely drilled because Endeavor had accumulated
227 unused days during the course of its five years of continuous
development. Id. at *1. Energen, conversely, asserted that unused
days accumulated from any one well could only be used to extend
the 150-day deadline for drilling the next well. The trial court
agreed with Energen and granted its motion for summary judg-
ment. Id. at *2. The court of appeals affirmed.

“By limiting the use of unused days to the ‘next allowed’
150-day term,” the court explained, the language of the accumula-
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tion provision only extended the 150-day term for the drilling of
the “next” well (i.e., only the well immediately adjacent in time).
Id. at *4. It disagreed that Energen’s construction rendered the
word “accumulate” meaningless, as Endeavor argued, and that the
phrase “150-day term” was only a label and not a limitation on the
duration of the period until commencement of the next well. Id. at
*4–5. The quoted provision, said the court, according to its plain
language required the term to reset to 150 days for each new well,
with the only exception being unused days from the immediately
preceding well. Id. at *5.

SEPARATE PROPERTY PRESUMPTION BASED ON RECITAL IN

DEED HELD OVERCOME BY EVIDENCE THAT HUSBAND’S

BUSINESS INVOLVED ACQUIRING OIL AND GAS INTERESTS

Weed v. Frost Bank, No. 04-17-00811-CV, 2018 WL
5927987 (Tex. App.—San Antonio Nov. 14, 2018, no pet. h.),
decided the character—separate or community property—of oil
and gas interests acquired by Rees R. Oliver Jr. during his
marriage to Elizabeth Oliver. If they were community property,
one-half of the interests would be owned by Elizabeth as his
surviving spouse. If the interests were separate property, they
instead passed entirely under his will to other devisees. Affirming
the probate court’s summary judgment for Frost Bank, the
executor of the estate and proponent of the community character-
ization, the court of appeals held the interests community property
as a matter of law.

According to the deeds by which the decedent acquired the
interests in question, they had been conveyed to him “as his sole
and separate property and estate.” Id. at *1. Notwithstanding that
under Texas law, unless the spouses otherwise agree or unless it
is shown that the consideration for the acquisition was entirely out
of separate property, any property acquired by a married person
is community property if not acquired by gift, devise, or descent,
or as recovery for personal injuries, the devisees pointed out that
such deed recitals are generally held to create a separate property
presumption that replaces the community property presumption.
The burden thus shifted, they argued, to the proponents of the
community property characterization to produce evidence that the
interests were in fact community property. Because the records
necessary to trace the source of funds used to purchase the
properties no longer existed, according to the devisees, the
properties should have been declared separate property. Id. at *2.

The court of appeals acknowledged the ample case law
supporting the notion that recitals such as those in the deeds to
Rees create a separate property presumption. Id. at *3. If the other
spouse is a party to the transaction, absent proof of fraud,
accident, or mistake, the recitals are conclusive. Id. at *8. Where,
as here, the other spouse did not participate in the acquisition,
though, the recitals constitute prima facie evidence that can be
rebutted. Id. at *9. Moreover, according to the court, the presump-
tion is a weak one: The party seeking to rebut it need merely
produce evidence from which a reasonable factfinder could
conclude that the property was acquired as community property.
Id. at *12. Because there was testimony in this case that oil and
gas was Rees’s primary business, that he spent his time research-
ing and negotiating possible acquisitions, and that he used his oil
and gas business to support the family, the court held, there was
evidence from which a reasonable factfinder could conclude that,

even if the interests were purchased with Rees’s separate funds,
the degree to which he used his time, toil, and effort to acquire the
interests impressed a community character on them. Id. at *13.
The separate property presumption created by the deed recitals
was thus rebutted as a matter of law. Id.

Editor’s Note: The reporter’s law firm is involved in this
case on the side of the proponents of the community-property
characterization.

LAWSUIT OVER OIL AND GAS LEASEHOLD TITLE MUST

PROCEED IN TRESPASS TO TRY TITLE

In the appeal of a procedural ruling in a case already pending
for well over a decade, the court in M & M Resources, Inc. v.
DSTJ, LLP, No. 09-18-00083-CV, 2018 WL 5986002 (Tex.
App.—Beaumont Nov. 15, 2018, no pet. h.), upheld the trial
court’s striking of pleadings seeking a declaratory judgment and
attorney’s fees in what the court found to be properly a trespass to
try title action.

The suit arose from a 2002 assignment of oil and gas leases
by M & M Resources, Inc. (M & M) to DSTJ, LLP (DSTJ). The
assignment reserved an overriding royalty interest to M & M and
included a provision that if the assignee should fail to make a
payment due the assignor after being given notice and the
opportunity to cure the default, the assignor would have the
unilateral right to terminate the assignment. After DSTJ allegedly
failed to make royalty payments to M & M, M & M sought to
terminate the assignment and recover the assigned leases. Id. at
*1–2.

Because the underlying dispute involved ownership of the
possessory interest in the mineral estate covered by the leases, the
court concluded, the proper and mandatory vehicle for resolving
those claims under Texas law was a trespass to try title action for
which attorney’s fees are not available. Id. at *6. M & M could
not, it declared, proceed alternatively to seek a declaratory
judgment for which attorney’s fees are allowed. Id.

CONTRACTUAL RIGHT TO SURFACE DAMAGE PAYMENT

HELD COVENANT RUNNING WITH LAND

The court in Fort Worth 4th Street Partners, L.P. v. Chesa-
peake Energy Corp., 882 F.3d 574 (5th Cir. 2018), aff’g No.
3:14-cv-03871, 2016 WL 6947910 (N.D. Tex. Nov. 28, 2016),
affirmed the district court’s summary judgment for Chesapeake
Energy Corp. (Chesapeake), which had acquired the surface of a
tract of land, against Fort Worth 4th Street Partners, L.P. (FWP),
the former owner.

FWP had owned both the surface and the minerals when it
executed an oil and gas lease on the tract to Dale Resources, LLC
(Dale) in 2005. At the same time FWP and Dale executed a
surface use agreement that, among other things, required the oil
and gas lessee, on or before six years from the date of the
agreement, to pay a certain sum per square foot of the land then
being occupied or used in the lessee’s operations. Chesapeake
acquired the oil and gas lease from Dale, and, in 2007, it bought
the surface of the land from FWP for $34 million. In 2014, three
years after the damage payment was due, FWP sued Chesapeake,
claiming to be entitled to payment of approximately $2.5 million
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under the surface use agreement despite having sold the surface
to Chesapeake. Id. at 576–77.

The benefit of the payment obligation, FWP argued, was a
personal covenant and did not run with the land to the successors
to the ownership of the original parties. It was intended, according
to FWP, as additional consideration for the contemporaneous oil
and gas lease and did not meet the requirements of Texas law that
a covenant running with the land “touch and concern” the land
and that it be intended by the parties to run with the land. Id. at
577–78. The court disagreed.

Some Texas courts, the court observed, “have said that the
benefit of a covenant runs with the land when it ‘affected the
nature, quality or value of the thing demised . . . [or] the mode of
enjoying it,’” while others “have stated that ‘if the promisee’s
legal relations in respect to that land are increased—his legal
interest as owner rendered more valuable by the promise—the
benefit of the covenant touches or concerns the land.’” Id. at 578

(quoting Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 S.W.2d
903, 911 (Tex. 1982)). Under either of these tests, according to
the court, the benefit of the payment obligation touched and
concerned the land because it affected the value of the surface of
the land and rendered the owner’s interest more valuable. Id. This
was true not merely because it involved the right to a substantial
payment of money but also because it incentivized the oil and gas
lessee to use as little of the land as possible. Id. Concerning the
intention of the parties to the surface use agreement, the agree-
ment itself unambiguously declared that its terms, provisions, and
conditions were covenants running with the land, binding on and
inuring to the benefit of the parties’ respective successors. Id. at
579. That expression of intention was sufficient, the court held,
and could not be contradicted by FWP’s offering an affidavit of
one of its beneficial owners that the parties’ intention was
otherwise. Id.

Handbook of Oil & Gas and Mining Transaction 
Due Diligence Checklists

This handbook contains due diligence checklists and forms that are widely used in
the oil and gas and mining industries. The forms are available for license in Word
for a single or multiple locations so they can easily be used and modified. A hard
copy is also available. The forms, originally prepared for our 2010 due diligence
Special Institute, were updated and revised in 2018 by authors and subject matter
experts for our 2018 Special Institute on due diligence, with new supplemental
checklists and new material. Order here.

Joint Operating Agreement
Applicability and Enforceability of Default Provisions
Edited by Eduardo G. Pereira and Wan M. Zulhafiz Wan Zahari

Authored and edited by scholars and practitioners with practical expertise and

international experience, this book provides a comprehensive overview of recent

domestic and international developments concerning defaults in the JOA context,

including analysis and comparison of various international JOA model forms,

obstacles to enforcement of default remedies in civil law jurisdictions, impact of

governing law and dispute resolution clauses, effect of insolvency, national oil

company participation, Makdessi, unitization and unit operating agreements,

accounting procedures, and sole risk, non-consent, and mutatis mutandis. Order

here.

New Books

https://www.rmmlf.org/conferences/oga15-drafting-and-negotiating-the-modern-oil-and-gas-lease/overview
https://www.rmmlf.org/-/media/Files/conference-full-program-schedules/oga15news.pdf
https://www.rmmlf.org/publications/bookstore/handbook-of-due-diligence-checklists
https://www.rmmlf.org/publications/bookstore/joint-operating-agreement-applicability-and-enforceability-of-default-provisions
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The Law of Fracking: 
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Modern Oil & Gas Development 

January 23–24, 2019 
Westin Hotel, Westminster, Colorado 

Hydraulic fracturing and horizontal drilling have transformed 
the U.S. oil and gas industry by allowing oil and gas production 
from previously uneconomical formations. While production is 
at an all‐time high, this renaissance comes with new technical, 
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requirements, the passage and repeal of agency regulations, 
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executive orders. This Special Institute covers fundamental and 
advanced administrative law concepts that affect the oil and 
gas, mining, energy, and natural resources development 
industries. The Institute will also address how the industry is 
shaping administrative law. 

Join our expert faculty of current and former government 
officials, industry professionals, natural resources attorneys, 
NGO attorneys, and administrative law experts for informative 
presentations and discussion. Experienced in‐house, outside, or 
agency attorneys, and other resource professionals—and those 
who are relatively new to the practice—will benefit from the 
insights and experience of our distinguished speakers. We hope 
you can join us in Denver to continue the tradition of valuable 
educational and networking opportunities provided by our 
administrative law institutes.  

The program and online registration are available here. 
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ATOMIC ENERGY ACT PREEMPTION CASE

On November 5, 2018, the U.S. Supreme Court heard oral
arguments in Virginia Uranium, Inc. v. Warren, 848 F.3d 590
(4th Cir. 2017), cert. granted, 138 S. Ct. 2023 (2018). The Court
will decide whether the Atomic Energy Act of 1954 (AEA), 42
U.S.C. §§ 2011 to 2297g-4, preempts Virginia’s ban on uranium
mining.

In the early 1980s, a uranium deposit was discovered on land
owned by Coles Hill, LLC and Bowen Minerals, LLC in
Pittsylvania County, Virginia. Va. Uranium, 848 F.3d at 593. The
deposit is still the largest known uranium deposit in the United
States. Id. Soon after the discovery, the Virginia General Assem-
bly enacted a ban on uranium mining. Id. (citing Va. Code Ann.
§ 45.1-283). Virginia Uranium, Inc. (Virginia Uranium) brought
suit in the U.S. District Court for the Western District of Virginia,
“asking the court to declare the ban preempted by federal law and
issue an injunction compelling the Commonwealth to grant
uranium mining permits.” Id. at 594. The district court rejected

continued on page 2
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K A T H L E E N  C .  S C H R O D E R

C O U R T N E Y  M .  S H E P H A R D

—  R E P O R T E R S  —

TENTH CIRCUIT LIMITS BLM’S AUTHORITY TO ACCESS

WELLS ON NONFEDERAL, NON-INDIAN LANDS COMMITTED

TO A COMMUNITIZATION AGREEMENT

In Maralex Resources, Inc. v. Barnhardt, 913 F.3d 1189
(10th Cir. 2019), the U.S. Court of Appeals for the Tenth Circuit
held that the Bureau of Land Management (BLM) lacks the right
to access oil and gas wells located on privately owned surface
overlying privately owned minerals committed to a commu-
nitization agreement.

Maralex involved three tracts of land committed to a commu-
nitization agreement: private surface above private minerals
owned by Alexis and Mary O’Hare; surface and minerals owned
by the Southern Ute Indian Tribe (Tribe); and private surface
above private minerals held by other fee owners. Id. at 1192. The
O’Hares issued an oil and gas lease to Maralex Resources, Inc.
(Maralex) covering their tract. Id. at 1192–93. Maralex operated
four wells under the communitization agreement located on the

continued on page 3

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N  &  A N D R E A  M .  B R O N S O N

—  R E P O R T E R S  —

RECENT UPDATES ON SCOPE OF “WATERS OF THE UNITED

STATES”

On January 17, 2019, the U.S. Court of Appeals for the Sixth
Circuit denied a petition for rehearing en banc in Tennessee Clean
Water Network v. Tennessee Valley Authority, 913 F.3d 592 (6th
Cir. 2019) (mem.). As reported in Vol. XXXV, No. 4 (2018) of
this Newsletter, a Sixth Circuit panel held that the leakages from
coal ash ponds into groundwater did not violate the Clean Water
Act (CWA), 33 U.S.C. §§ 1251–1388, even though the pollutants
eventually reached jurisdictional surface streams. Tenn. Clean
Water Network v. Tenn. Valley Auth., 905 F.3d 438, 444 (6th Cir.
2018); cf. Ky. Waterways Alliance v. Ky. Utils. Co., 905 F.3d 925
(6th Cir. 2018), reh’g en banc denied (Nov. 26, 2018). The Sixth

Circuit’s denial of the petition for rehearing sets this case up for
appeal to the U.S. Supreme Court, where petitions for writs of
certiorari from decisions from the U.S. Courts of Appeals for the
Fourth and Ninth Circuit have been filed. See Upstate Forever v.
Kinder Morgan Energy Partners, L.P., 887 F.3d 637 (4th Cir.
2018), petition for cert. docketed, No. 18-268 (Sept. 4, 2018);
Hawai‘i Wildlife Fund v. Cnty. of Maui, 886 F.3d 737 (9th Cir.
2018), cert. granted in part, No. 18-260, 2019 WL 659786 (Feb.
19, 2019) (mem.). In both of those cases, the courts found the
CWA requires National Pollutant Discharge Elimination System
(NPDES) permits for discharges of pollutants from a point source
to groundwater where the pollutants then eventually reach
navigable waters. Following a November 30, 2018, conference,

continued on page 8
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this argument, instead granting Virginia’s motion to dismiss on
the basis that the AEA “does not . . . regulate nonfederal uranium
deposits or their conventional mining,” id. (quoting Va. Uranium,
Inc. v. McAuliffe, 147 F. Supp. 3d 462, 471 (W.D. Va. 2015)),
and distinguished the case from “Supreme Court precedent
requiring states to have a non-safety rationale to regulate activities
within the [Nuclear Regulatory Commission’s (NRC)] purview,”
id.; see Pac. Gas & Elec. Co. v. State Energy Res. Conservation
& Dev. Comm’n, 461 U.S. 190 (1983). The district court also held
that “Virginia’s ban ‘does not obstruct the realization of Con-
gress’ purposes and objectives behind the [Act]’ because Con-
gress ‘evinced no purpose or objective that nonfederal uranium
deposits be conventionally mined.’” Va. Uranium, 848 F.3d at
594 (alteration in original) (quoting 147 F. Supp. 3d at 477).

Reviewing the district court’s decision de novo, the U.S.
Court of Appeals for the Fourth Circuit affirmed, reiterating that
the AEA regulates uranium mining only on federal lands. Id. at
596–97. While the Fourth Circuit acknowledged that the AEA
prescribes guidelines for non-mining activities related to uranium,
such as milling and tailings management, occurring on nonfederal
lands, these activities were not impacted by Virginia’s ban
because the ban is specific only to mining. Id. at 597. Therefore,
the appellate court rejected Virginia Uranium’s argument that the
ban impedes the AEA’s core objectives. Id. at 599.

The Supreme Court granted certiorari in order to consider the
question:

Does the AEA preempt a state law that on its face
regulates an activity within its jurisdiction (here uranium
mining), but has the purpose and effect of regulating the
radiological safety hazards of activities entrusted to the
NRC (here, the milling of uranium and the management
of the resulting tailings)?

Petition for Writ of Certiorari at i, Va. Uranium, Inc. v. Warren,
No. 16-1275 (U.S. Apr. 21, 2017), 2017 WL 1488627. Numerous
amici curiae have been filed in the case.

FOREST SERVICE TO REVISE ENVIRONMENTAL

REGULATIONS RELATED TO LOCATABLE MINERALS

On September 13, 2018, the U.S. Forest Service (Forest
Service) announced that it is seeking public comment “regarding
the need to clarify or to otherwise enhance its regulations that
minimize adverse environmental impacts on National Forest
System surface resources in connection with operations authorized
by the United States mining laws.” 83 Fed. Reg. 46,451, 46,451
(Sept. 13, 2018) (advance notice of proposed rulemaking).
Specifically, the Forest Service was seeking comments related to
a 2016 U.S. Government Accountability Office (GAO) report, see
GAO, “Hardrock Mining: BLM and Forest Service Have Taken
Some Actions to Expedite the Mine Plan Review Process but
Could Do More” (Jan. 2016); and Executive Order No. 13,817,
“A Federal Strategy to Ensure Secure and Reliable Supplies of
Critical Minerals,” 82 Fed. Reg. 60,835 (Dec. 20, 2017), which
collectively encourage streamlining permitting on National Forest
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System lands. During the public comment period, which ended on
October 15, 2018, the Forest Service received 172 comments.

Currently, Forest Service regulations at 36 C.F.R. pt. 228,
subpt. A, require that all locatable mineral prospecting, explora-
tion, development, mining, and processing operations, and
associated means of access, shall be conducted in a manner that
“minimizes adverse environmental effects on National Forest
System surface resources.” 83 Fed. Reg. at 46,452. The Forest
Service is contemplating amending these regulations “to increase
consistency with the BLM’s regulations which establish three
classes of locatable mineral operations and specify the require-
ments an operator must satisfy before commencing operations in
each such class, to the extent that the Forest Service’s unique
statutory authorities allow this.” Id. at 46,454. The proposed
amendments also include several measures to encourage pre-
application meetings and thorough application review to ensure
that a proposed plan of operations is complete before the agency
begins National Environmental Policy Act analyses. Id. The
Forest Service also solicited comments on its current regulations
regarding modifying approved plans of operations and on non-
compliance and enforcement issues in an effort to make the Forest
Service regulations consistent with BLM regulations. Id. at
46,455–56.
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O’Hares’ tract. Id. at 1193. Each well site was enclosed by a fence
with a locked gate. Id.

In 2013, a BLM representative notified Maralex that he
planned to inspect the four wells. Id. The O’Hares refused to
allow BLM to inspect the wells because they “owned both the
surface and mineral rights.” Id. at 1194. In response, the BLM
employee issued four notices of incidents of noncompliance
(INCs) to Maralex because it had failed to provide BLM with
access to the wells as required by BLM regulations at 43 C.F.R.
§ 3162.1(b). Maralex, 913 F.3d at 1194. The INCs then directed
Maralex either to provide a key to access the location or to allow
BLM to install its own locks. Id. The BLM Colorado State
Director, the Interior Board of Land Appeals (IBLA), and the
U.S. District Court for the District of Colorado all affirmed the
INCs. Id. at 1194–95; see Maralex Res., Inc. v. Jewell, 301 F.
Supp. 3d 976 (D. Colo. 2017); Maralex Res., Inc., 186 IBLA 34,
GFS(O&G) 6(2015).

On appeal, the Tenth Circuit held that BLM lacks authority
to require owners of private surface and minerals to provide BLM
with keys to locked gates or allow BLM to install its own locks on
such gates. Maralex, 913 F.3d at 1204. The Tenth Circuit first
looked to the language of the Federal Oil and Gas Royalty
Management Act of 1982 (FOGRMA), 30 U.S.C. §§ 1701–1757.
Section 1718(b) authorizes BLM to “without advance notice,

enter upon, travel across and inspect lease sites on Federal or
Indian lands . . . .” Maralex, 913 F.3d at 1200 (quoting 30 U.S.C.
§ 1718(b)). The Tenth Circuit explained that the term “Federal or
Indian lands” in FOGRMA includes lands above federal and
Indian mineral estates. See id. at 1199 (citing 30 U.S.C. §
1702(1), (3)). The Tenth Circuit concluded that section 1718(b)
only authorizes BLM to access and inspect lease sites on federal
and Indian lands and not lease sites on nonfederal or non-Indian
lands. See id. at 1200. As a result, the Tenth Circuit determined
that section 1718(b) unambiguously “does not afford the BLM
with authority to inspect lease sites on privately-owned lands.” Id.
at 1201.

Having concluded that FOGRMA does not provide authority
to access and inspect the wells at issue, the court then examined
whether the U.S. Department of the Interior’s (Department)
regulations implementing FOGRMA convey such authority. The
court focused on three regulations: (1) 43 C.F.R. § 3161.1(b),
which extends the Department’s FOGRMA regulations “to all
wells and facilities on State or privately owned lands committed
to a unit or communitization agreement, which include Federal or
Indian lease interests”; (2) 43 C.F.R. § 3161.3, which requires
inspections of certain lease sites on federal and Indian lands “at
least once annually” and annual inspections of certain lease sites
“on non-Federal or non-Indian lands subject to a formal agree-
ment such as a unit or communitization agreement”; and (3) 43
C.F.R. § 3162.1(b), which mandates that any operator of a well on
privately owned land “permit properly identified authorized
representatives [of BLM] to enter upon, travel across and inspect
lease sites and records normally kept on the lease pertinent thereto
without advance notice.” Maralex, 913 F.3d at 1201–02.

Based on these provisions, the court held that “BLM repre-
sentatives may not independently enter [lease sites on privately
owned lands], but instead must seek entry (but do not have to give
advance notice) from the operating rights owner or operator and
the operating rights owner or operator, as noted, is obligated to
allow such entry.” Id. at 1203. By contrast, however, the court
reasoned that “BLM representatives have the right to enter [lease
sites on federal/Indian lands] . . . without first seeking
permission . . . .” Id. The court concluded that although “BLM has
the right to conduct unannounced inspections” of lease sites on
nonfederal, non-Indian lands, BLM does not have the right to
require the operator or landowner to provide BLM with a key or
allow BLM to install its own lock. Id. at 1204. Rather, BLM
“must rely on the operating rights owner or operator to afford
them entry to the lease site.” Id.

BLM’s authority to enter nonfederal, non-Indian lands to
inspect oil and gas wells producing federal or Indian minerals has
been a simmering point of controversy between surface owners
and BLM. This decision provides clarity on this issue.



page 4 MINERAL LAW NEWSLETTER Vol. XXXVI, No. 1, 2019

IBLA MAY EXTEND THE 33-MONTH PERIOD FOR FEDERAL

ROYALTY PAYMENT APPEALS TO ACCOMMODATE MOTIONS

FOR RECONSIDERATION

In W&T Offshore, Inc. (On Reconsideration), 194 IBLA 24,
GFS(OCS) 289(2018), the Interior Board of Land Appeals
(IBLA) construed the 33-month deadline prescribed by section
4(a) of the Federal Oil and Gas Royalty Simplification and
Fairness Act of 1996 (RSFA), 30 U.S.C. § 1724(h)(1), for the
U.S. Department of the Interior (Department) to resolve adminis-
trative appeals of federal oil and gas royalty obligations. The
IBLA held that it may agree to extend the 33-month period to
reconsider one of its prior decisions if a motion for reconsidera-
tion is filed before expiration of the 33-month period. W&T
Offshore, 194 IBLA at 28–38.

W&T Offshore began as an appeal of a 2014 decision of the
Director of the Office of Natural Resources Revenue (ONRR)
ordering W&T Offshore, Inc. (W&T) to pay additional royalties
on oil and gas produced and sold from two offshore federal oil
and gas leases. Id. at 25. The Director determined that W&T
incorrectly deducted certain costs as transportation allowances,
and in 2017 the IBLA affirmed the Director’s order. Id. (citing
W&T Offshore, Inc., 189 IBLA 238, GFS(OCS) 278(2017)).
W&T filed a motion asking the IBLA to reconsider this decision.
Id. ONRR moved to strike W&T’s motion for reconsideration
under the theory that the IBLA lacked jurisdiction to decide the
motion because it was filed after expiration of the 33-month
period. Id. at 26.

Section 1724(h)(1) requires the Secretary of the Interior to
“issue a final decision concerning an appeal from an order to
compute and pay additional royalties within 33 months following
commencement of the administrative proceeding.” Id. at 30.
Section 1724(h)(2) then imposes a default provision; if the
Department does not issue a final decision before the 33-month
period expires, the Secretary will automatically be deemed to have
decided the appeal in favor of either the Department or the
appellant, depending on the amount of the obligation at issue. Id.
at 32. The Department’s Office of Hearings and Appeals regula-
tions implementing RSFA provide that if the IBLA issues a final
decision before the 33-month period ends, the default provision
in section 1724(h)(2) does not apply and “[a] petition for recon-
sideration does not extend or renew the 33-month period.” Id. at
31 (emphasis omitted) (quoting 43 C.F.R. § 4.906(c)).

Before determining whether W&T’s motion for reconsidera-
tion was filed before the 33-month period expired, the IBLA first
considered whether it could even entertain a timely filed motion
for reconsideration in light of the provision in 43 C.F.R.
§ 4.906(c) that a motion for reconsideration “does not extend or
renew the 33-month period.” See id. at 31–36. The IBLA ex-
plained that after it issues a decision, the 33-month period in
section 1724(h)(1) continues to run, even though the default
provision in section 1724(h)(2) automatically deciding appeals in
favor of the Department or the appellant no longer applies. Id. at
34 (citing 43 C.F.R. § 4.906(c)). The IBLA therefore concluded
that as long as the 33-month period has not expired, it may
consider a motion for reconsideration. Id.

More significant, the IBLA held that it could agree to extend
the 33-month period while it evaluates and decides the motion for

reconsideration. The IBLA explained that because it acts with full
authority of the Secretary, it may agree to extend the 33-month
period, over ONRR’s objections. See id. at 34–35. The IBLA
reasoned that although 43 C.F.R. § 4.906(c) does not automati-
cally extend the 33-month period, it also does not preclude the
Secretary from agreeing to extend the 33-month period, even
without ONRR’s consideration. Id. at 35. Therefore, “[w]hen an
appellant files a written request for an extension, and the [IBLA]
grants it, the result is an agreement by the Secretary and the
appellant to extend the 33-month period under 30 U.S.C.
§ 1724(h).” Id.

With respect to W&T’s motion for reconsideration, the IBLA
determined that it was timely filed prior to expiration of the 33-
month period. See id. 36–37. Further, the IBLA construed W&T’s
motion for reconsideration as the company’s request and agree-
ment to extend the 33-month period. Id. at 35–36. The IBLA
explained, however, that future appellants must explicitly request
extensions of the 33-month period. Id. at 36.

Although the IBLA considered W&T’s motion for reconsid-
eration, it ultimately denied it on the merits. The IBLA deter-
mined that W&T failed to justify its motion by demonstrating
“any material error of fact or law in [the IBLA’s] analysis.” Id.
at 45.

This case marks the first time the IBLA has held it may agree
to extend the 33-month RSFA period to entertain motions for
reconsideration of its decisions. Appellants who seek to obtain the
IBLA’s agreement to extend the 33-month period to consider a
motion for reconsideration should explicitly request such an
extension.

IBLA UPHOLDS CIVIL PENALTIES FOR THE KNOWING AND

WILLFUL “MAINTENANCE” OF INCORRECT ROYALTY

REPORTS

In Statoil USA E&P Inc. v. DOI, No. 4:17-cv-03664, 2018
WL 6266962 (S.D. Tex. Nov. 30, 2018), appeal docketed, No.
18-20827 (5th Cir. Dec. 27, 2018), the U.S. District Court for the
Southern District of Texas denied Statoil USA E&P Inc.’s
(Statoil) challenge to a penalty levied by the Office of Natural
Resources Revenue (ONRR) under the Federal Oil and Gas
Royalty Management Act of 1982 (FOGRMA), 30 U.S.C.
§§ 1701–1757, for knowingly and willfully maintaining incorrect
royalty reports.

Between April 2006 and December 2007, Statoil’s
predecessor-in-interest, Hydro Gulf of Mexico, LCC (Hydro)
underreported the amount of gas sold from its offshore federal
lease and, consequently, underpaid more than $370,000 in federal
oil and gas royalties. Statoil, 2018 WL 6266962, at *1, 3. In 2010,
the Bureau of Ocean Energy Management, Regulation, and
Enforcement (BOEMRE), ONRR’s predecessor, sent Hydro an
order to report, requesting that Hydro correct its royalty reports
that it had submitted to BOEMRE. Id. at *3. Hydro failed to
correct its reports and ONRR sent Hydro a notice of civil penalty
in February 2012, which stated that Hydro had still not corrected
its reports and that it was indisputable that Hydro knew its reports
were inaccurate. Id. at *4. Pursuant to 30 U.S.C. § 1719(d)(1),
ONRR assessed daily penalties totaling $406,350 against Hydro
“‘for its knowing or willful maintenance of incorrect information
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on gas sales volume reported to’ ONRR” for each of the 21
uncorrected monthly reports. Statoil, 2018 WL 6266962, at *4.
Statoil assumed the lease, paid the accrued penalties under protest
in 2012, corrected the reports in July 2012, and challenged
ONRR’s penalty. Id.

FOGRMA imposes a daily monetary penalty on anyone who
“knowingly or willfully prepares, maintains, or submits false,
inaccurate, or misleading reports, notices, affidavits, records, data,
or other written information.” Id. at *3 (quoting 30 U.S.C.
§ 1719(d)(1)). The “seminal issue” at issue in Statoil was
“whether, under Section 1719(d)(1), a reporter ‘maintains’ reports
it submits and leaves on file with ONRR for a prolonged period
without amendment.” Id. at *7.

The court rejected Statoil’s argument that the term “maintain”
as used in FOGRMA refers to regulated entities’ internal records
and not reports filed with ONRR. Looking to the ordinary
meaning of the term “maintain” and its usage in FOGRMA, the
court held that FOGRMA unambiguously refers to reports filed
with ONRR and not a regulated entity’s internal reports. Id. at
*7–8. The court reasoned that “reports on file with ONRR are
expected to be in a state of validity and reporters represent their
reports remain valid.” Id. at *7.

The court also disagreed with Statoil’s contention that ONRR
must determine that a regulated entity “intended to defraud the
Government” before it may assess penalties for the knowing and
willful maintenance of false reports. See id. at *9–10. The court
looked to the text, purpose, and history of section 1719(d)(1) to
conclude this section clearly requires the reporter to act either
“knowingly or willfully,” but it does not require an “intent to
defraud.” Id. at *10.

This decision is consistent with a recent decision of the
U.S. District Court for the District of Wyoming upholding
ONRR’s definition of “maintain.” In 2016, ONRR revised its civil
penalty regulations under FOGRMA and adopted a regulatory
definition of “maintain” similar to the definition applied in Statoil.
See Amendments to Civil Penalty Regulations, 81 Fed. Reg.
50,306 (Aug. 1, 2016) (to be codified at 30 C.F.R. pt. 1241). The
District of Wyoming upheld this definition in American Petro-
leum Institute v. DOI, No. 2:17-cv-00083, slip op. (D. Wyo.
Aug. 6, 2018), as reported in Vol. XXXV, No. 4 (2018) of this
Newsletter.

On December 27, 2018, Statoil appealed the decision from
the Southern District of Texas to the U.S. Court of Appeals for the
Fifth Circuit.

BLM NOT REQUIRED TO REFUND BONUS BIDS FOR

CANCELLED LEASES BASED ON OFFICIAL SURVEYS

In Agri Properties LLP & Bakken Production Inc., 193 IBLA
389, GFS(O&G) 8(2018), the Interior Board of Land Appeals
(IBLA) held that the Federal Oil and Gas Royalty Management
Act of 1982 (FOGRMA), 30 U.S.C. §§ 1701–1757, as amended,
does not require the Bureau of Land Management (BLM) to
refund a bonus bid for a federal oil and gas lease if a later official
resurvey shows that some of the leased lands are not federally
owned. The Federal Land Policy and Management Act of 1976
(FLPMA), 43 U.S.C. §§ 1701–1782, however, affords BLM
discretion to issue refunds in accordance with its guidance.

In 2013, BLM issued a federal oil and gas lease to the
appellants that encompassed 80 acres in North Dakota and was
based on the officially filed survey at the time. Agri Props., 193
IBLA at 390. In 2014, BLM accepted an official resurvey
showing that the lease encompassed only 56 federally owned
acres due to erosion from movement of the Missouri River. Id. at
392. BLM cancelled the lease as to the 24 acres of eroded land.
Id. at 393. Citing FOGRMA, the appellants requested that BLM
refund their per-acre bonus bid for these 24 acres. Id. at 393–94.

The IBLA held that FOGRMA did not require BLM to
refund the bonus bid. Amendments to FOGRMA authorize any
federal oil and gas lessee to request a refund necessary to correct
an “overpayment of an obligation.” Id. at 395 (quoting 30 U.S.C.
§ 1721a(a)(1)). Although “obligations” include bonus bids, see id.
at 395–96 (citing 30 U.S.C. § 1702(25)), the IBLA determined
that the appellants’ bonus bid did not constitute a refundable
overpayment. An overpayment is defined as a payment made “in
excess of an amount legally required to be paid . . . .” Id. at 402
(quoting 30 U.S.C. § 1702(27)). Because BLM sold and issued
the appellants’ lease based on an officially filed survey identifying
the minerals as available for leasing, the IBLA reasoned that the
appellants, as the high bidders for the lease, were “legally re-
quired” to pay the bonus bid for all 80 acres. Id. Therefore, the
IBLA held that FOGRMA did not require that BLM issue a
refund to the appellants for their bonus bid covering the eroded
acres. Id. at 402–03.

The IBLA distinguished the requested refund from refunds
that the IBLA previously rewarded for cancelled oil and gas
leases. See id. at 398–400. The IBLA explained that its prior
precedent

stand[s] for the proposition that when BLM makes a
mistake at the time it issues a lease—either because
BLM violates an applicable law or because BLM makes
an erroneous interpretation of the officially-filed survey
or plat or makes an erroneous notation of the status of
the lands on the plat—it properly cancels the lease and
provides a refund to the lessee.

Id. at 400. By contrast, because BLM properly relied on the
official survey when issuing the appellants’ lease, BLM did not
erroneously issue the lease. See id. at 401–02.

Although the IBLA concluded that FOGRMA did not require
BLM to refund the bonus, the IBLA suggested that FLPMA may
allow a refund. FLPMA provides BLM discretion to refund
payments “relating to the sale, lease, use, or other disposition of
public lands which is not required or is in excess of the amount
required . . . .” Id. at 403 (quoting 43 U.S.C. § 1734(c)). The
IBLA found that BLM did not correctly apply its guidance on
refunds of bonus bids. To justify denying the refund, BLM
incorrectly cited its handbook on competitive oil and gas leases,
which states that BLM will not refund bonus bids or rental
payments when, after a resurvey, BLM must cancel a portion of
a competitive lease because of changed acreage. Id. (citing BLM
Handbook H-3120-1, at 43 (Rel. 3-338 Feb. 18, 2013)). The
IBLA observed that this directive only applies when “an error was
made in the advertised parcel acreage in the sale notice, but the
legal land description did not change . . . .” Id. at 403 (quoting
BLM Handbook H-3120-1, at 41). With respect to the appellants’
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lease, the lease sale notice advertised the correct acreage descrip-
tion and the legal description of the parcel later changed. Id. at
403–05. Having found that BLM denied the refund based on its
incorrect interpretation of the Handbook, the IBLA remanded
BLM’s decision for reconsideration. Id. at 405.

ISSUANCE OF OIL AND GAS LEASES IN NEVADA UPHELD

In Center for Biological Diversity v. BLM, No. 3:17-cv-
00553, 2019 WL 236727 (D. Nev. Jan. 15, 2019), the U.S.
District Court for the District of Nevada upheld the Bureau of
Land Management’s (BLM) reliance on an environmental
assessment (EA) to issue several federal oil and gas leases in
northern Nevada during 2017.

First, the district court upheld BLM’s reliance on a 2013
white paper attached to the EA that addressed the impacts of
hydraulic fracturing in Nevada but did not analyze the site-
specific impacts of hydraulic fracturing on the leased parcels. Id.
at *6. The court rejected the plaintiffs’ assertion that site-specific
analysis was required at the leasing stage, explaining that “BLM
did not know what parcels would be sold, what type of ground
development the lessees would choose to pursue, and if fracking
would even take place.” Id. at *7. Further, the court upheld
BLM’s decision to attach the white paper to the draft EA that
BLM released to the public, reasoning that the public could
review and comment on the white paper as part of the draft EA.
Id. at *6. The court also disagreed with the plaintiffs’ assertion
that BLM should have prepared an environmental impact
statement (EIS) because “the risks of fracking are unknown.” Id.
at *12.

Second, the court interpreted the U.S. Court of Appeals for
the Ninth Circuit’s decision in Connor v. Burford, 848 F.2d 1441
(9th Cir. 1988), and held that BLM was not required to prepare an
EIS prior to issuing the oil and gas leases at issue. Ctr. for
Biological Diversity, 2019 WL 236727, at *12–13. In Connor, the
Ninth Circuit had held that a federal agency must prepare an EIS
when there is an “irreversible commitment of resources,”
including “when the government issues a lease that does not
prohibit all manner of surface activity.” Id. at *12 (citing Connor,
848 F.2d at 1449–50). Based on this holding, the district court
explained that “whether BLM was required to prepare an EIS in
this case depends on whether it has the capability of completely
denying a leaseholder’s permit to drill.” Id. The district court,
however, reasoned that BLM was not required to prepare an EIS
prior to issuing the leases at issue because “BLM retains the
authority to deny a permit to drill outright.” Id. at *13. The district
court likened the oil and gas leases at issue to a lease for offshore
wind development and distinguished Connor, reasoning that the
agency in that case lacked authority to wholly prevent drilling on
the oil and gas lease at issue and could only “impose limitations
on the lessees’ drilling activities.” Id.

Finally, the district court upheld BLM’s decision to attach
stipulations and lease notices for protection of mule deer and
pronghorn antelope to certain leases. Id. at *8. The district court
also upheld BLM’s reliance on a determination of NEPA
adequacy. Id. at *13–14.

This case is most notable because of its finding that BLM
may deny development of a federal oil and gas lease after it has

been issued. On February 12, 2019, the plaintiffs filed a motion
for reconsideration, arguing that the court erred in this finding and
thus incorrectly held that BLM was not required to prepare an EIS
before issuing the leases. See Plaintiffs’ Notice of Motion and
Motion for Reconsideration of Judgment, Ctr. for Biological
Diversity v. BLM, No. 3:17-cv-00553 (D. Nev. Feb. 12, 2019).

K E V I N  G O R M L Y

J O N  C .  B E C K M A N

—  G U E S T  R E P O R T E R S  —

SUMMARY JUDGMENT AND INJUNCTIVE RELIEF AVAILABLE

TO CONDEMNOR SEEKING IMMEDIATE POSSESSION OF

RIGHTS-OF-WAY UNDER NATURAL GAS ACT

In Transcontinental Gas Pipe Line Co. v. Permanent
Easements for 2.14 Acres and Temporary Easements for 3.59
Acres in Conestoga Township, 907 F.3d 725 (3d Cir. 2018), aff’g
No. 5:17-cv-00722, 2017 WL 362450 (E.D. Pa. Aug. 23, 2017),
the U.S. Court of Appeals for the Third Circuit affirmed the use
of summary judgment and injunctive relief by a condemnor to
gain immediate possession of rights-of-way being condemned
under the Natural Gas Act (NGA), 15 U.S.C. §§ 717–717w.
Transcontinental Pipe Line Company, LLC (Transcontinental)
received a certificate of public convenience and necessity from
the Federal Energy Regulatory Commission (FERC) to construct
an interstate natural gas pipeline. Transcontinental sought to
condemn the rights-of-way necessary to construct the pipeline
under the NGA. See 15 U.S.C. § 717f(h). The NGA gives private
natural gas companies the power to acquire properties through the
use of eminent domain, but does not provide for immediate
possession through a “quick take.” Transcont’l, 907 F.3d at
728–29. Under a quick take, the condemnor files a declaration of
taking and deposits the estimated just compensation, at which
point title to the property vests automatically in the condemnor.
Id. at 734 (citing 40 U.S.C. § 3114). The landowners appealed the
district court’s grant of immediate possession arguing that it
amounted to an unauthorized quick take, usurped the power of the
legislature, or otherwise overstepped the boundaries of judicial
power. The Third Circuit affirmed the district court, holding that
the grant of immediate possession was proper under the NGA.

Under § 717f(h) of the NGA, a gas company may acquire
property through eminent domain if (1) the company holds a
certificate of public convenience and necessity from FERC,
(2) the company was unable to acquire the right-of-way through
negotiation with the landowner, and (3) the amount claimed by the
owner of the property exceeds $3,000. Id. at 729. Transcontinen-
tal met all three conditions and filed complaints in condemnation
against the properties. Id. at 731. After filing the complaints,
Transcontinental moved for partial summary judgment on its right
to condemn the properties and filed a motion for injunctive relief
requesting immediate access to the properties based on this right.
Id. Once all briefing concluded on the summary judgment
motions, Transcontinental filed an omnibus motion for prelimi-
nary injunction. Id. The court conducted an oral argument and
allowed witness testimony. Id. at 731–32.
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The district court found that Transcontinental met all three
conditions for seeking eminent domain under the NGA and
granted the motions for partial summary judgment. Id. at 732.
Turning to Transcontinental’s motion for preliminary injunction,
the district court held that the company had met all four factors of
the test for the injunction, which required Transcontinental to
demonstrate

1) that there is reasonable probability of success on the
merits, 2) that there will be irreparable harm to the
movant in the absence of relief, 3) that granting the
injunction will not result in greater harm to the
nonmoving party, and 4) that the public interest favors
granting the injunction.

Id.

Transcontinental satisfied the first prong because it had
“already succeeded on the merits” through the grant of partial
summary judgment. Id. Transcontinental had the right to the
easements by eminent domain under the NGA. Id. at 732–33. The
district court concluded that Transcontinental succeeded in
satisfying the second prong by showing it “would suffer irrepara-
ble harm in the form of construction delays, inability to complete
surveys required to satisfy environmental conditions, risk of non-
compliance with shipper contracts, and monetary harm.” Id. at
733. The court found the third prong satisfied because the relief
requested only affected the “timing” of possession since Trans-
continental already had the substantive right to possess the
property. Id. Finally, the court found the public interest weighed
in favor of granting relief, based in part on the fact that FERC
already found the project to be in the public interest. Id.

On appeal, the Third Circuit began by noting it had jurisdic-
tion to consider only the appeal of the injunction and that the
landowners “[did] not bring a standard appeal of a preliminary
injunction, reviewable for abuse of discretion.” Id. Instead, the
landowners contested the constitutionality of the district court’s
procedure. They asked the court “to hold that the procedure
followed by the District Court—grant of partial summary
judgment, awarding possession of the rights-of-way, followed by
equitable relief in the form of preliminary injunction—is [the]
unconstitutional” grant of a quick take. Id. These constitutional
claims are reviewed de novo. Id.

The court considered the question before it to be “whether
Congress, in passing the NGA, intended to remove the judiciary’s
access to equitable remedies to enforce an established substantive
right.” Id. at 734. “Put another way, did Congress intend to forbid
immediate access to the necessary rights of way when it granted
only standard condemnation powers to natural gas companies?”
Id. First, the court distinguished the procedure followed by the
district court from that of a quick take. The court agreed that the
NGA does not expressly grant a condemnor a right of quick take.
Id. Instead, the NGA grants “standard condemnation power” in
which title passes and the right to possession vests after a final
judgment and determination of just compensation. Id. Fed. R. Civ.
P. 71.1 provides the procedure for standard condemnations, and
the court concluded that Transcontinental followed this procedure.
Transcont’l, 907 F.3d at 734.

Transcontinental filed condemnation complaints under Rule
71.1 and did not file declarations of taking as a condemnor would
under the quick take procedure. It then established its substantive
right to the property by filing a motion for partial summary
judgment. Id. at 735. After the district court granted summary
judgment, which established the substantive right, it granted
injunctive relief. Id. Unlike a quick take, Transcontinental does
not have title to the properties—it simply has a right of posses-
sion. Title will not pass to Transcontinental until final compensa-
tion is determined and paid. Id. Furthermore, unlike a quick take
that automatically vests title after filing the declaration of taking
with estimated just compensation, the landowners had an opportu-
nity to respond to the motions and participate in the hearing on the
preliminary injunction. Id. The court concluded that “[t]he
different procedures and opportunities for participation distin-
guish the grant of the injunction here from an exercise of ‘quick
take’ power.” Id.

The court dispensed with the remaining arguments by relying
upon the district court’s power to grant equitable relief once the
gas company establishes its substantive rights. The landowners
argued that (1) the preliminary injunction amounted to a quick
take, (2) the preliminary injunction violated due process and/or
the Fifth Amendment since the condemnor could take possession
before paying just compensation, and (3) the NGA did not permit
immediate possession. Id. at 735–38. First, the court stated that
“[t]he preliminary injunction merely hastened the enforcement of
the substantive right—it did not create any new rights.” Id. at
735–36. Next, the court noted that “compensation need not be
paid contemporaneously with the taking.” Id. at 737. Because
Transcontinental posted a bond for three times the amount of the
appraised value of the rights-of-way, the Fifth Amendment was
not violated. Furthermore, because the landowners still had an
opportunity to present evidence demonstrating the value of the
properties, due process was not violated. Id. Finally, the NGA’s
silence on the quick take procedure did not limit the district
court’s equitable powers. Id. at 738. The court concluded that
because

the preliminary injunction was permitted by [Rule 71.1
(which incorporates Fed. R. Civ. P. 65)], permitted by
the NGA, and did not amount to a grant of “quick take”
eminent domain power in either name or substance, the
[district] court did not usurp legislative power or other-
wise overstep the boundaries of its judicial power.

Id. at 740.
Affirming the district court, the Third Circuit held that
the NGA’s grant of standard condemnation powers to
natural gas companies does not preclude federal courts
from granting equitable relief in the form of a prelimi-
nary injunction when gas companies have obtained the
substantive right to condemn and otherwise qualify for
equitable relief. Because the Landowners fail[ed] to
recognize the District Court’s equitable power to enter
preliminary injunctions once substantive rights are
determined, their appeals lack[ed] merit.

Id. at 741.
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E N V I R O N M E N T A L  I S S U E S

continued from page 1

the Supreme Court invited the Solicitor General to file a brief
expressing the views of the United States. The United States filed
its briefs on January 3, 2019, supporting a grant of certiorari in
both cases. On February 19, 2019, the Supreme Court granted the
petition for certiorari in the Hawai‘i Wildlife case on the issue of
whether the CWA requires a permit when pollutants originate
from a point source but are conveyed to navigable waters by a
nonpoint source, such as groundwater. As of the date of this
report, the Supreme Court has not yet decided whether to grant the
petition for certiorari in the Upstate Forever case.

The U.S. District Court for the Central District of Illinois also
found that the CWA does not apply to discharges to groundwater,
even if the pollutants travel through the groundwater to reach
navigable waters. See Prairie Rivers Network v. Dynegy Midwest
Generation, LLC, No. 2:18-cv-02148, 2018 WL 6042805 (C.D.
Ill. Nov. 14, 2018), appeal docketed, No. 18-3644 (7th Cir. Dec.
14, 2018). Like the Sixth Circuit cases, this case involves seepage
of pollutants from unlined coal ash ponds to groundwater, which
then makes its way through the underground aquifer to a surface
water body within the jurisdiction of the CWA. Id. at *3. The
plaintiffs claimed that the owner of the coal ash ponds was
required to obtain an NPDES permit for these seeps and had
violated the CWA by failing to obtain a permit. The defendant
moved to dismiss, arguing the CWA does not regulate discharges
to groundwater, even where the groundwater is hydrologically
connected to surface waters regulated by the Act. Id. at *4.
Relying on Seventh Circuit precedent from 1994, and the two
recent Sixth Circuit cases noted above, the court agreed with the
defendant. Id. at *6–7. The court held that “the CWA has no
subject matter jurisdiction over the discharges in question because
the discharges were made into groundwaters, which are not
covered by the CWA, and are not ‘navigable waters’ under
§ 1362(12), and thus there was no violative discharge of a
pollutant under § 1311(a).” Id. at *8. Accordingly, the court
dismissed the plaintiff’s complaint. Id. at *9.

Meanwhile, on December 11, 2018, the U.S. Environmental
Protection Agency (EPA) and the Department of the Army signed
a proposed rule revising the “waters of the United States”
definition. See News Release, EPA, “EPA and Army Propose
New ‘Waters of the United States’ Definition” (Dec. 11, 2018).
Publication of the proposed rule in the Federal Register, and the
originally scheduled public hearing, see 83 Fed. Reg. 67,174
(Dec. 28, 2018), were postponed due to the government shutdown
and lapse in appropriations for the EPA. EPA and the U.S. Army
Corps of Engineers finally published the proposed rule on
February 14, 2019. See Revised Definition of “Waters of the
United States,” 84 Fed. Reg. 4154 (proposed Feb. 14, 2019) (to
be codified at 33 C.F.R. pt. 328 and scattered sections of 40
C.F.R.). The 60-day public comment period will expire on April
15, 2019. Id. The public hearing was rescheduled for February 27
and 28, 2019. See Revised Definition of “Waters of the United
States,” 84 Fed. Reg. 2483 (Feb. 7, 2019) (notice of public
hearing).

Pursuant to the proposed rule,
the agencies would interpret the term “the waters” in the
phrase “the waters of the United States” to encompass
relatively permanent flowing and standing waterbodies
that are traditional navigable waters in their own right or
that have a specific connection to traditional navigable
waters, as well as wetlands abutting or having a direct
hydrologic surface connection to those waters.

84 Fed. Reg. at 4169–70. Additionally, “[t]he agencies propose to
eliminate the case-by-case application of Justice Kennedy’s
significant nexus test, proposing instead the establishment of clear
categories of jurisdictional waters that adhere to the basic
principles articulated in the Riverside Bayview, SWANCC, and
Rapanos decisions while respecting the overall structure and
function of the CWA.” Id. at 4170. The following would fall
within the definition of “waters of the United States” and be
federally regulated: territorial seas, traditional navigable waters,
and tributaries of those waters; ditches that are traditional
navigable waters (such as the Erie Canal), subject to the ebb and
flow of the tide, constructed in a tributary, or built in adjacent
wetlands; lakes and ponds that are traditional navigable waters,
that contribute perennial or intermittent flow to a traditional
navigable water, or that are flooded by a “water of the United
States” in a typical year; impoundments of jurisdictional waters;
and wetlands adjacent to jurisdictional waters. Id. at 4170–90. In
addition, the following are explicitly excluded from the definition
of “waters of the United States”: ephemeral features and diffuse
stormwater run-off; groundwater; ditches, except those specifi-
cally identified in the proposed rule, including most farm and
roadside ditches; prior converted croplands; artificial lakes and
ponds constructed in upland, including water storage reservoirs,
farm and stock watering ponds, settling basins, and log cleaning
ponds; stormwater control features; and waste treatment systems.
Id. at 4190.

NONPROFITS, STATES, AND LOCAL GOVERNMENTS

CHALLENGE EPA’S DESIGNATION OF CERTAIN COUNTIES

AS ATTAINMENT/UNCLASSIFIABLE FOR THE 2015 OZONE

NAAQS

Led by the nonprofit Clean Wisconsin, several environmental
nonprofit organizations and governmental entities filed a petition
for review in the U.S. Court of Appeals for the D.C. Circuit,
challenging the U.S. Environmental Protection Agency’s (EPA)
designation of certain counties and portions of others as “attain-
ment/unclassifiable” for the 2015 ozone national ambient air
quality standards (NAAQS). See Clean Wisc. v. EPA, No. 18-
1203 (D.C. Cir. filed Aug. 1, 2018).

The petitioners include Clean Wisconsin, Board of County
Commissioners of Boulder County, Center for Biological
Diversity, National Parks Conservation Association, Environmen-
tal Law and Policy Center, Respiratory Health Association, City
of Chicago, State of Illinois, Familias Unidas del Chamizal, Sierra
Club, and City of Sunland Park, New Mexico. On February 1,
2019, the State of New York, joined by 11 other states and the
District of Columbia, filed an amicus brief in support of the
petitioners. The petitioners filed their opening brief on January
25, 2019. See Petitioners’ Joint Opening Brief, Clean Wisc. v.



Vol. XXXVI, No. 1, 2019 MINERAL LAW NEWSLETTER page 9

EPA, No. 18-1203 (D.C. Cir. Jan. 25, 2019), 2019 WL 330171.
They argue that EPA’s decision to designate the following
locations as attainment/unclassifiable for the 2015 ozone NAAQS 
was arbitrary, capricious, an abuse of discretion, and otherwise
not in accordance with the law: all of McHenry and Monroe
Counties, Illinois; Porter County, Indiana; Racine, Waukesha, and
Washington Counties, Wisconsin; Jefferson County, Missouri;
Ottawa County, Michigan; and El Paso County, Texas; and
portions of Milwaukee, Ozaukee, Kenosha, Sheboygan, and Door
Counties, Wisconsin; Lake County, Indiana; and northern Weld
County, Colorado. The petitioners also contend that EPA’s
final designation of El Paso County, Texas; Ottawa County,
Michigan; and Weld County, Colorado, violated 42 U.S.C.
§ 7407(d)(1)(A)(i). The petitioners cite different reasons for their
challenges to EPA’s designation for each of these locations. This
summary will focus specifically on the challenges to EPA’s
designations as attainment/unclassifiable for El Paso County,
Texas, and Weld County, Colorado.

EPA published its final rule for NAAQS for ozone on
October 26, 2015 (effective December 28, 2015), reducing the
NAAQS for ozone from 75 to 70 parts per billion. See Opening
Brief at 5 (citing NAAQS for Ozone, 80 Fed. Reg. 65,292 (Oct.
26, 2015) (to be codified at 40 C.F.R. pts. 50–53, 58). EPA also
issued guidance identifying the factors it would consider in
establishing area designations and nonattainment boundaries
under this final rule. Id. On December 20, 2017, EPA sent 120-
day letters to states and tribes, announcing intended designations
and requesting any additional information that states wanted EPA
to consider in making final designations. Id. at 9. Following a
public comment period, EPA finalized designations for the areas
addressed in the 120-day letters, which were published on June 4,
2018. Id. (citing Additional Air Quality Designations for the 2015
Ozone NAAQS, 83 Fed. Reg. 25,776 (June 4, 2018) (to be
codified at 40 C.F.R. pt. 81)).

With respect to Weld County, Colorado, the petitioners argue
that EPA ignored evidence of northern Weld County’s contribu-
tion to violations in Metro-Denver, particularly because EPA
previously determined that Wyoming, which is north of northern
Weld County, significantly contributes to the Metro-Denver
violations. Id. at 42, 110. The petitioners claim that EPA did not
explain why northern Weld County did not meet the relatively
lower standard of simply contributing to the Metro-Denver
violations, as required by the Clean Air Act. See id. at 108 (noting
that “[t]he Clean Air Act provides that a nonattainment area must
include any area ‘that contributes to ambient air quality in a
nearby area that does not meet’ a NAAQS” (quoting 42 U.S.C.
§ 7407(d)(1)(A)(i))). In addition, the petitioners argue that EPA
erred by setting a straight-line east-west nonattainment area
boundary line based on geographic boundaries that are not located
where the EPA claims. Id. at 42, 112. Specifically, EPA claimed
that the Cheyenne Ridge is the northern boundary of the Denver
Basin and in the middle of northern Weld County, even though
EPA had acknowledged in the narrative to its initial technical
support document that Cheyenne Ridge is actually along Colo-
rado’s border with Wyoming. Id. at 113. EPA’s topographic map
also showed that much of northern Weld County is the same
elevation as Greeley, Fort Collins, and Loveland, which are all in
the nonattainment area. Id. at 115–16. Finally, the petitioners

contend that EPA’s analysis is arbitrary because it only consid-
ered northern Weld County’s emissions in relation to the whole of
Weld County, and not in relation to the other counties EPA
included in the nonattainment area. Id. at 116.

With respect to El Paso County, Texas, the petitioners assert
that EPA should have found that El Paso County contributes to
the nonattainment in Sunland Park, New Mexico, because it found
El Paso County was responsible for approximately a quarter of
total emissions affecting Sunland Park’s nonattainment area and
the violating monitor is located just over a mile from the El Paso
County border. Id. at 42–43. Section 107(d) of the Clean Air Act
requires EPA to designate as nonattainment those areas that
“contribute[] to” nonattainment in a “nearby area,” in addition to
those areas that are themselves violating the NAAQS. Id. at 118
(alteration in original) (emphasis omitted) (quoting 42 U.S.C.
§ 7407(d)(1)(A)(i)). Therefore, according to the petitioners, based
on its own factual findings that El Paso County emits a quarter of
the emissions affecting a nonattainment area, EPA was required
to designate El Paso County as nonattainment. Id. at 122.

Based on EPA’s alleged failures, the petitioners seek to
vacate the final rule for the counties or portions of counties noted
above. The respondents’ brief is due on April 25, 2019, and
intervenors for the respondents may file briefs by May 24, 2019.

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

R O B E R T  C .  M A T H E S

T I M  C A N O N

—  R E P O R T E R S  —

BLM RELEASES PROPOSED SAGE-GROUSE MANAGEMENT

PLANS

The Bureau of Land Management (BLM) continues to revise
and revamp its land use plans to manage greater sage-grouse in
the western United States. On December 10, 2018, the BLM
issued proposed resource management plan amendments (Pro-
posed RMPAs) and associated final environmental impact
statements (Final EISs) for Idaho (83 Fed. Reg. 63,529), Nevada
and Northeastern California (83 Fed. Reg. 63,528), Northwest
Colorado (83 Fed. Reg. 63,523), Oregon (83 Fed. Reg. 63,524),
Utah (83 Fed. Reg. 63,527), and Wyoming (83 Fed. Reg. 63,525).
The Proposed RMPAs set forth different management prescrip-
tions for the sage-grouse in each of the various geographic areas.
For example, the plans set forth timing and geographic limitations
on activities around leks (areas where sage-grouse engage in
mating rituals).

According to the BLM, in most cases, the new BLM plans
were designed to correspond more closely to existing state plans
and to continue to avoid the need to list the species as either
endangered or threatened under the Endangered Species Act of
1973. See 83 Fed. Reg. at 63,530 (Idaho); 83 Fed. Reg. at
63,528–29 (Nevada and Northeastern California); 83 Fed. Reg. at
63,523 (Northwest Colorado); 83 Fed. Reg. at 63,525 (Oregon);
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83 Fed. Reg. at 63,527 (Utah); 83 Fed. Reg. at 63,526 (Wyo-
ming). The planning process was initiated by then-Secretary of the
Interior Ryan Zinke in June 2017 when he issued Secretarial
Order No. 3353, “Greater Sage-Grouse Conservation and
Cooperation with Western States” (June 7, 2017) (SO 3353). As
previously reported in Vol. XXXIV, No. 3 (2017) of this Newslet-
ter, SO 3353 required the BLM to review the land use plans
issued by the agency in 2015 to manage greater sage-grouse. A
subsequent report issued by the reviewing agencies recommended
potential amendments to the land use plans to better align with
existing state plans while still ensuring the conservation of the
species across the western United States.

The plans were praised by several western governors, but
largely criticized by nongovernmental conservation groups. As the
original land use plans are the subject of ongoing litigation, it is
widely anticipated the new plans will also be litigated.

Under the BLM’s planning regulations, protests regarding the
Proposed RMPAs are due 30 days after the U.S. Environmental
Protection Agency (EPA) publishes a notice of availability for the
proposed plan and associated Final EIS. See 43 C.F.R. § 1610.5-
2(a)(1). In this case, the EPA published the notices on December
7, 2018, see 83 Fed. Reg. 63,161, so the protest period was
originally scheduled to end on January 7, 2019. Because of the
partial shutdown of the federal government that began on
December 21, 2018, the BLM’s website for the sage-grouse
planning process was temporarily unavailable. As a result, the
BLM extended the protest period to January 15, 2019 for the
Proposed RMPAs for the states and regions other than Wyoming.
The BLM extended the protest period for the Wyoming Proposed
RMPA until January 23, 2019, because the BLM issued an errata
sheet correcting several mistakes contained in the appendices for
the Wyoming Proposed RMPA on December 21, 2018, just
before the partial government shutdown. The (acting) BLM
Director will issue a final decision on the Proposed RMPAs after
resolving all protests. See 43 C.F.R. § 1610.5-2(a)(3).

SUPREME COURT WEIGHS IN ON CRITICAL HABITAT

DESIGNATION UNDER ENDANGERED SPECIES ACT

In a rare unanimous decision (the decision was 8-0; Justice
Kavanaugh took no part in the consideration of the case), the U.S.
Supreme Court partially clarified the requirements for critical
habitat designation under the Endangered Species Act of 1973
(ESA), 16 U.S.C. §§ 1531–1544. Weyerhauser Co. v. FWS, 139
S. Ct. 361 (2018). In 2001, the U.S. Fish and Wildlife Service
(FWS) listed the Rana sevosa (dusky gopher frog) as endangered.
See 66 Fed. Reg. 62,993 (Dec. 4, 2001). Much later, and in
response to litigation from the Center for Biological Diversity, the
FWS designated critical habitat for the species under the ESA in
2012. See 77 Fed. Reg. 35,118 (June 12, 2012).

The dusky gopher frog once lived throughout Alabama,
Louisiana, and Mississippi in longleaf pine forests that contain
ephemeral ponds and open tree canopies. Weyerhauser, 139 S. Ct.
at 365. At the time the FWS designated critical habitat, however,
the frog occupied only four locations in Mississippi. Nonetheless,
the FWS designated critical habitat for the species in Louisiana on
private lands that did not then contain the species or meet the
requirements for habitat, but could meet these requirements after

“some degree of [habitat] modification.” Id. at 369. These private
lands were used for timber harvest and did not contain open
canopies required for the species. The private landowners
challenged the FWS’s designation arguing both that the FWS
cannot designate lands as critical habitat if they do not meet the
requirements for habitat and that the FWS failed to properly
assess the economic impact of the critical habitat designation.

In its decision, the Supreme Court determined the U.S. Court
of Appeals for the Fifth Circuit failed to properly consider the
common and statutory meaning of the term “critical habitat,”
finding that “critical habitat” must also be “habitat.” Id. at 368.
The Court held that “[o]nly the ‘habitat’ of the endangered species
is eligible for designation as critical habitat.” Id. Because the Fifth
Circuit did not squarely address the meaning of the term “habitat,”
the Court remanded the case with instructions for the Fifth Circuit
to interpret the term as used in section 4(a)(3)(A)(i) of the ESA.
Id. at 369. Thus, although the Court’s holding offers an important
clarification that critical habitat must be habitat, the Court left
open the question of how habitat will be defined, including
whether habitat can include areas in which a species could not
currently survive without some habitat modification.

Further, the private landowners contended that even if the
lands in question could be designated as critical habitat, the FWS
should have excluded the lands given the detrimental economic
impact the designation would have on the private lands. When
designating critical habitat for a listed species, the FWS is
specifically required to consider the economic impact of its
decision and may exclude those areas where the benefits of doing
so outweigh the designation. Id. (citing 16 U.S.C. § 1533(b)(2)).
In the decision below, the Fifth Circuit held that a decision not to
exclude a certain area from critical habitat is committed to agency
discretion and not reviewable under the Administrative Procedure
Act. Id. at 370 (citing 5 U.S.C. § 701(a)(2) (prohibiting judicial
review of decisions “committed to agency discretion by law”)).

The Supreme Court reversed and determined that while the
Secretary’s designation of critical habitat is discretionary, the
FWS’s designation decisions must follow a statutorily mandated
process under which the FWS must consider the economic
impacts of the designation. The designation decision is reviewable
to determine if the FWS appropriately considered all the relevant
factors (i.e., the costs and benefits of the designation) in complet-
ing this mandatory process and arriving at its designation deci-
sion. Id. at 371–72. The Court remanded the decision to the Fifth
Circuit for further consideration of the FWS’s designation
decision. Id. at 372.

NEW CONGRESS BRINGS NEW LEADERSHIP TO RESOURCES

COMMITTEES

With the commencement of the 116th United States Congress
and the installation of a Democratic majority in the House of
Representatives, new chairs will take over House committees and
subcommittees of interest to mineral developers. In addition, in
the House, a number of subcommittees have been renamed.

In the House, Raúl Grijalva (D-AZ), the ranking Democrat on
the Natural Resources Committee since 2014, took over as
chairman on January 3, 2019. He replaced Rob Bishop (R-UT),
who remains the ranking Republican. The Energy and Mineral
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Resources Subcommittee will be chaired by Alan Lowenthal (D-
CA), with Paul Gosar (R-AZ) as ranking member. The National
Parks, Forests, and Public Lands Subcommittee (formerly the
Federal Lands Subcommittee) will be chaired by Deb Haaland (D-
NM), and Don Young (R-AK) will be ranking member. The
Subcommittee for Indigenous Peoples of the United States
(formerly the Indian, Insular and Alaska Native Affairs Subcom-
mittee) will be chaired by Ruben Gallego (D-AZ), with Paul Cook
(R-CA) as ranking member. The Water, Oceans and Wildlife
Subcommittee (formerly the Water, Power and Oceans Subcom-
mittee) will be chaired by Jared Huffman (D-CA), and Tom
McClintock (R-CA) will serve as ranking member. Finally, the
Oversight and Investigations Subcommittee will be chaired by TJ
Cox (D-CA) and Louie Gohmert (R-TX) will be ranking member.

With Republicans maintaining a majority in the Senate, the
Senate Committee on Energy and Natural Resources will continue
to be chaired by Lisa Murkowski (R-AK) and Joe Manchin (D-
WV) will continue to serve as ranking member. The Subcommit-
tee on Energy will be chaired by Bill Cassidy (R-LA), with Martin
Heinrich (D-NM) as ranking member. The Subcommittee on
National Parks will be chaired by Steve Daines (R-MT), with
Angus S. King, Jr. (I-ME) as ranking member. The Subcommittee
on Public Lands, Forests, and Mining will be chaired by Mike Lee
(R-UT), with Ron Wyden (D-OR) as ranking member. John
Hoeven (R-ND) will continue to chair the Senate Committee on
Indian Affairs, with Tom Udall (D-NM) continuing as ranking
member and vice chairman. John Barrasso (R-WY) and Tom
Carper (D-DE) will continue to serve as chairman and ranking
member, respectively, of the Senate Committee on Environment
and Public Works.

BLM ISSUES REVISED COMPENSATORY MITIGATION

INSTRUCTION MEMORANDUM

In December 2018, the Bureau of Land Management (BLM)
issued an instruction memorandum relating to offsite compensa-
tory mitigation and superseding and replacing a prior instruction
memorandum on the same topic issued less than six months
previously. See BLM, Instruction Memorandum No. 2019-018
(Dec. 6, 2018) (IM 2019-018). As previously reported in Vol.
XXXV, No. 3 (2018) of this Newsletter, the BLM issued an
instruction memorandum in July 2018 stating it would no longer
require compensatory mitigation from project proponents and
would only accept voluntarily proposed compensatory mitigation.
See BLM, Instruction Memorandum No. 2018-093 (July 24,
2018) (IM 2018-093). IM 2018-093 was issued pursuant to prior
orders and decisions issued by the President and the Secretary of
the Interior reversing Obama-era compensatory mitigation
policies. See Secretarial Order No. 3360, “Rescinding Authorities
Inconsistent with Secretary’s Order 3349, ‘American Energy
Independence’” (Dec. 22, 2017); Secretarial Order No. 3349,
“American Energy Independence” (Mar. 29, 2017); see also Exec.
Order No. 13,783, “Promoting Energy Independence and
Growth,” 82 Fed. Reg. 16,093 (Mar. 28, 2017).

IM 2019-018 is largely identical to IM 2018-093 with a few
revisions and modifications. IM 2018-093 stated that the BLM
would only consider compensatory mitigation if voluntarily
proposed by project proponents, while noting that the policy did
not affect states’ ability to require and enforce mandatory

compensatory mitigation under state law. IM 2019-018 clarifies
that the BLM will consider compensatory mitigation voluntarily
proposed by a project proponent or to the extent such compensa-
tory mitigation complies with state requirements or federal
requirements other than the Federal Land Policy and Management
Act of 1976 (FLPMA), 43 U.S.C. §§ 1701–1782, the primary
statute under which the BLM manages public lands. IM 2019-018
also contains an express clarification absent from the prior policy
indicating that the BLM will consider and potentially incorporate
state-mandated compensatory mitigation into its own decision-
making process.

In addition, IM 2019-018 clarifies that finalized program-
matic agreements, resource management plans, land use plans, or
other existing compensatory mitigation programs may only be
amended as prescribed by FLPMA and the Administrative
Procedure Act, and further clarifies that IM 2019-018 does not
impact existing, executed records of decision or decision records
currently in effect.

Finally, whereas IM 2018-093 stated that the BLM could not
deny a project authorization based on a project proponent’s
refusal to adopt compensatory mitigation identified by the BLM,
IM 2019-018 states that the BLM may not deny a project authori-
zation “solely” on this basis. Whether the BLM in practice will
ascribe any substantive impact to this revision remains to be seen.

CONGRESS AVERTS SHUTDOWN, FUNDS INTERIOR

Congress averted another government shutdown on February
15, 2019, sending appropriations legislation to President Donald
Trump just before the lapse of temporary funding passed in
January to end a record 36-day shutdown over border security.
See Consolidated Appropriations Act, 2019, Pub. L. No. 116-6,
133 Stat. 13. The legislation will keep the federal government,
including the U.S. Department of the Interior (Interior), funded
through September 30, 2019.

The legislation appropriates $35.6 billion to Interior, the U.S.
Forest Service, the U.S. Environmental Protection Agency, and
other related agencies and was largely based on a bill developed
by a House-Senate conference committee in December 2018. The
Bureau of Land Management (BLM) received approximately
$1.198 billion, $15 million more than the prior fiscal year, for
land and resource management; approximately $80.5 million, $5
million more than the prior fiscal year, for wild horse and burro
management; and $39.8 million, approximately $3 million more
than the prior fiscal year, for the National Landscape Conserva-
tion System. The BLM received $194 million for energy and
minerals management, approximately the same as the prior fiscal
year. The Forest Service received approximately $368 million, $2
million more than last fiscal year, for forest products. Combined,
the BLM and the Forest Service received approximately $4 billion
for firefighting costs, an increase of $117 million compared to the
prior fiscal year.

Nearly all riders were removed from the provisions pertaining
to funding of Interior and related agencies. One notable exception
is that the U.S. Fish and Wildlife Service will continue to be
prohibited from expending funds to write or issue proposed rules
to list the greater sage-grouse or the Columbia basin distinct
population segment of the greater sage-grouse as threatened or
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endangered under section 4 of the Endangered Species Act of
1973, 16 U.S.C. § 1533. Pub. L. No. 116-6, div. E, tit. I, § 120.

COURT REFUSES TO ENJOIN ROYALTY POLICY COMMITTEE

In an order dated January 24, 2019, the U.S. District Court
for the District of Montana denied the Western Organization of
Resource Councils’ (WORC) request to preliminarily enjoin
operations of the Royalty Policy Committee (RPC) and dismissed
two claims related to the RPC, but allowed two other claims to
proceed. See W. Org. of Res. Councils v. Bernhardt, No. 9:18-cv-
00139, 2019 WL 316050 (D. Mont. Jan. 24, 2019).

The RPC was first established in 2004 under the Federal
Advisory Committee Act (FACA), 5 U.S.C. app. 2 §§ 1–16, “to
‘review and comment on revenue management and other mineral-
related policies’ stemming from Federal and Indian mineral
leases.” W. Org., 2019 WL 316050, at *2 (quoting 69 Fed Reg.
19,876, 19,876 (Apr. 14, 2004)). Although the RPC’s charter
lapsed in 2014, it was reestablished in its current form in 2017.
WORC filed a lawsuit in August 2018, challenging the 2017
reestablishment and operation of the RPC. Id.

FACA requires that advisory committees formed under the
statute be “fairly balanced in terms of the points of view repre-
sented and the functions to be performed,” 5 U.S.C. app. 2
§ 5(b)(2); that a committee’s advice reflect independent judgment
without “inappropriate[] influence[]” from the appointing
authority or special interests, id. § 5(b)(3); and that committees
open their meetings to the public, provide advance notice of their
meetings, and publicly disseminate their materials, id. § 10(a)(1),
(2), (b). Further, to form a committee under FACA, an agency
head must determine as a matter of record, with notice published
in the Federal Register, that the committee is in the public
interest. Id. § 9(a)(2). The Bureau of Land Management (BLM)
has also issued its own implementing regulations for advisory
committees formed under FACA. See 43 C.F.R. §§ 1784.1–.6.

WORC claimed that the RPC was established in violation of
FACA and that its operation violated FACA’s requirements that
it provide public notice of its meetings and publicly disseminate
its materials. The group further claimed that the RPC’s member-
ship was not “fairly balanced,” and that the committee did not
exercise independent judgment without “inappropriate influence”
from special interests. W. Org., 2019 WL 316050, at *2. Finally,
WORC requested that the court preliminarily enjoin further
committee operations. Id. at *3.

The court dismissed the claims that the RPC’s membership
was not fairly balanced and that the committee was inappropri-
ately influenced by the appointing authority or outside sources. Id.
at *6–7. The court found these claims were non-justiciable under
the Administrative Procedure Act (APA) because FACA supplied
no meaningful standards of review and the BLM’s FACA
regulations (which otherwise may have supplied such standards)
did not apply to the committee. Id. The court allowed the remain-
ing claims to move forward. The court found that then-Secretary
of the Interior Ryan Zinke failed to provide a factual basis
justifying reestablishment of the RPC and that this failure is
reviewable under the APA. Id. at *8. The court also found
WORC’s claims that the committee’s materials were not made
public were sufficient to survive a motion to dismiss. Id.

Finally, the court denied the request to preliminarily enjoin
RPC activities. Notwithstanding the court’s finding that the claims
relating to failure to publicly disclose committee materials were
sufficient to survive a motion to dismiss, the court appeared to
find it unlikely that these claims would succeed on the merits.
Moreover, the court found that because WORC had participated
in committee meetings and provided feedback on subcommittee
and working group proposals, WORC would not be irreparably
harmed by continued committee operations. Id. at *10. Given the
lack of irreparable harm, the court found neither the equities nor
the public interest favored an injunction and denied the request.
Id. at *11.

A R K A N S A S —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS SUPREME COURT REVERSES TRIAL COURT

RULING THAT DECLARED MUCH OF STATE’S

ADMINISTRATIVE PROCEDURE ACT UNCONSTITUTIONAL

Board of Trustees of the University of Arkansas v. Andrews,
2018 Ark. 12, 535 S.W.3d 616, was a case involving an alleged
violation of the state’s wage and hour laws. In Andrews, the
Arkansas Supreme Court held that such a suit was barred by
Arkansas’s constitutional provision relating to sovereign immu-
nity, which provides that “[t]he State of Arkansas shall never be
made defendant in any of her courts.” Ark. Const. art. 5, § 20.

The Arkansas Oil and Gas Commission (AOGC), along with
most other state agencies, is subject to the Arkansas Administra-
tive Procedure Act. That Act allows an appeal from an adverse
administrative determination via a petition for judicial review in
circuit court, naming the agency as defendant. See Ark. Code
Ann. § 25-15-212. Relying upon the supreme court’s ruling in
Andrews, a circuit court dismissed an appeal from an integration
order issued by the AOGC as an illegal suit against the state. The
circuit court then held that the entire adjudicatory portion of the
Administrative Procedure Act was unconstitutional because,
without its judicial review provision, persons injured by adverse
agency rulings were left without any remedy. That violated
another constitutional provision, which reads: “Every person is
entitled to a certain remedy in the laws for all injuries or wrongs
he may receive in his person, property or character; he ought to
obtain justice freely, and without purchase; completely, and
without denial; promptly and without delay; conformably to the
laws.” Ark. Const. art. 2, § 13.

The Arkansas Supreme Court recently reversed those circuit
court orders. See Ark. Oil & Gas Comm’n v. Hurd, 2018 Ark.
397, 564 S.W.3d 248. In its Hurd opinion, the supreme court
clarified the Andrews decision somewhat, holding that an admin-
istrative appeal was not an unconstitutional suit against the state
since in such an appeal the agency is only a nominal party.
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EIGHTH CIRCUIT UPHOLDS HABENDUM CLAUSE

IN MINERAL LEASE

In Roberts v. Unimin Corp., 883 F.3d 1015 (8th Cir. 2018),
the U.S. Court of Appeals for the Eighth Circuit affirmed a ruling
from the U.S. District Court for the Eastern District of Arkansas
that upheld a mining lease that provided for a term of years and
then “as long [thereafter] as ‘siliceous materials’ are ‘shipped’
from the lessee’s mill and at least one of the following activities
also takes place on the land: ‘mining,’ ‘mining operations,’ or
‘transport[ing]’ siliceous materials.” Id. at 1016 (second alteration
in original). The lessors argued that the above habendum language
created an indefinite term that became terminable at will at the
end of the primary term, citing Linton Coal Co. v. South Central
Resources, Inc., 590 So. 2d 911 (Ala. 1991). The earlier district
court ruling, commented upon in Vol. XXXIII, No. 4 (2016) of
this Newsletter, had held otherwise. That ruling has now been
affirmed.

C O L O R A D O  —  M I N I N G

K R I S T I N  A .  N I C H O L S

—  R E P O R T E R  —

“CONVENIENT OR NECESSARY” LANGUAGE IN RESERVATION

OF MINERAL RIGHTS IN DEED DOES NOT EXPAND COMMON

LAW SURFACE USE RIGHTS OF MINERAL OWNER

In Bay v. Anadarko E&P Onshore LLC, 912 F.3d 1249 (10th
Cir. 2018), the U.S. Court of Appeals for the Tenth Circuit
considered whether a deed reserving mineral rights, along with the
right to use the surface “as convenient or necessary” to access the
mineral estate without trespass, required the application of a legal
test different from the common law rule of reasonable surface use,
established by the Colorado Supreme Court in Gerrity Oil & Gas
Corp. v. Magness, 946 P.2d 913 (Colo. 1997). The Tenth Circuit
held that the “convenient or necessary” language in the deed did
not grant the mineral owner rights beyond those associated with
the common law rule of reasonable surface use. Bay, 912 F.3d
at 1261.

The case involved a trespass action brought by the surface
owners, Marvin and Mildred Bay, against the mineral owners,
Anadarko E&P Onshore LLC and Anadarko Land Corp. (collec-
tively, Anadarko), alleging that Anadarko’s lessee engaged in
excessive surface use by conducting vertical drilling, as opposed
to directional drilling, to access oil and gas from the surface of the
Bays’ farm. The deed conveying the surface estate to the Bays’
predecessors-in-interest reserved the underlying minerals and “the
right to use so much of said land as may be convenient or
necessary” to access the minerals. Id. at 1252 (emphasis added).
Judge Krieger for the U.S. District Court for the District of
Colorado interpreted the deed and concluded that the phrase
“convenient or necessary” afforded Anadarko, or its lessee, the
right to determine which method of drilling is most suitable under
the circumstances, “even if one alternative will result in greater
surface disruption than the other,” as long as the method is not
“commercially unreasonable or contrary to accepted industry
practices.” Id. at 1253 (quoting A-W Land Co. v. Anadarko E&P

Co., No. 1:09-cv-02293, 2015 WL 4464414, at *8 (D. Colo. July
22, 2015)); see Vol. XXXII, No. 4 (2015) of this Newsletter.

The district court’s approach differed from the common law
rule of reasonable surface use described by the Colorado Supreme
Court in Gerrity, which governs the extent of a mineral owner’s
rights to use the surface to access its minerals. In Gerrity, the
Colorado Supreme Court issued an en banc decision holding that
“the appropriate inquiry on a trespass claim based on an opera-
tor’s excessive surface use is whether the operator’s surface use
exceeded that which was reasonable and necessary to access the
mineral estate.” Bay, 912 F.3d at 1256 (alteration omitted)
(emphasis added) (quoting Gerrity, 946 P.2d at 929).

In reversing the district court, the Tenth Circuit ascribed a
more constrained interpretation to the deed’s “convenient or
necessary” language and held that such language could not grant
mineral owners more rights than those implied under common law
and described in Gerrity. Id. at 1257–61. In its analysis, the Tenth
Circuit relied on a Colorado Supreme Court case involving the
same “convenient or necessary” language, as well as similar case
law in other jurisdictions, to support its determination that such
language “does not grant mineral owners more rights than those
already provided at common law.” Id. at 1258–59. While declin-
ing to “decide how clear, explicit, or specific a deed must be to
grant the surface owner or mineral owner more rights than . . .
each already owes the other under Gerrity,” the Tenth Circuit
concluded that the reservation language in the deed at issue could
not do so, and thus remanded the case to the lower court to
resolve the dispute under the terms of the common law and
Gerrity decision. Id. at 1260–61.

C O L O R A D O  —  O I L  &  G A S

S A R A H  S O R U M

G E O F F  S T O R M

—  R E P O R T E R S  —

MARTINEZ V. COGCC: COLORADO SUPREME COURT

REJECTS ADVERSE IMPACTS PRECONDITION

On January 14, 2019, the Colorado Supreme Court issued a
unanimous decision in COGCC v. Martinez, 2019 CO 3, 433 P.3d
22, ending more than five years of litigation between the conser-
vation group Earth Guardians and the Colorado Oil and Gas
Conservation Commission (COGCC).

The facts of the highly publicized case are well known. In
2013, Earth Guardians petitioned the COGCC to promulgate a
rule requiring it to withhold issuing new drilling permits “unless
the best available science demonstrates, and an independent,
third-party organization confirms, that drilling can occur in a
manner that does not cumulatively, with other actions, impair
Colorado’s atmosphere, water, wildlife, and land resources, does
not adversely impact human health, and does not contribute to
climate change.” Petition for Rulemaking at 47, In re Petition for
Rulemaking Filed with the COGCC by Xiuhtezcatl Martinez et al.
(Nov. 15, 2013), http://cogcc.state.co.us/weblink/results.aspx?
classid=04&id=1-187. The COGCC denied the petition in 2014,
finding, inter alia, that the proposed rule would require it to

http://cogcc.state.co.us/weblink/results.aspx?
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“readjust the balance crafted by the General Assembly under [its
Enabling] Act,” thus making the proposed rule “beyond the
Commission’s limited grant of statutory authority.” Order of the
Commission at 2–3, In re Petition for Rulemaking, COGCC Order
No. 1-187 (May 29, 2014), https://cogcc.state.co.us/orders/orders/
1/187.html. The petitioners appealed that decision to the Denver
District Court, which affirmed the COGCC’s denial. See Martinez
v. COGCC, No. 2014-CV-32637, 2014 WL 7474553 (Colo. Dist.
Ct. Dec. 24, 2014).

In 2017, the Colorado Court of Appeals issued a 2-1 decision
that overturned the district court, finding that the COGCC
misinterpreted the unambiguous language of its Enabling Act,
the Oil and Gas Conservation Act, Colo. Rev. Stat. §§ 34-60-101
to -130. See Martinez v. COGCC, 2017 COA 37; see also Vol.
XXXIV, No. 2 (2017) of this Newsletter. Specifically, the major-
ity held that the statutory language, “[f]oster the responsible,
balanced development, production, and utilization of the natural
resources of oil and gas in the state of Colorado in a manner
consistent with protection of public health, safety, and welfare,
including protection of the environment and wildlife resources,”
Colo. Rev. Stat. § 34-60-102(1)(a)(I), imposed an unambiguous
condition to satisfy health and safety objectives before fostering
oil and gas development. Martinez, 2017 COA 37, ¶ 25.

The supreme court’s decision reversed the court of appeals
and held that the COGCC correctly decided that adoption of the
rule proposed by the petitioners would exceed the scope of the
agency’s authority under the Act. First, the court considered the
relevant portions of the Act, parting with both the district court
and court of appeals by finding that the applicable provisions of
the Act’s legislative declaration are “reasonably susceptible of
multiple interpretations” and therefore ambiguous. Martinez, 2019
CO 3, ¶ 30. The court then considered the legislative and statutory
history of the Act, which it viewed “as reflecting a legislative
intent to promote multiple policy objectives, including the
continued development of oil and gas resources and the protection
of public health and the environment, without conditioning one
policy objective on the satisfaction of any other.” Id. ¶ 36. On that
basis, the court stated that the Act “[does] not allow the Commis-
sion to condition all new oil and gas development on a finding of
no cumulative adverse impacts to public health and the environ-
ment . . . .” Id. ¶ 41. The court thus rejected the court of appeals’
approach, finding rather that

the pertinent provisions [of the Act] make clear that the
Commission is required (1) to foster the development of
oil and gas resources, protecting and enforcing the rights
of owners and producers, and (2) in doing so, to prevent
and mitigate significant adverse environmental impacts
to the extent necessary to protect public health, safety,
and welfare, but only after taking into consideration
cost-effectiveness and technical feasibility.

Id. On January 28, 2019, the court denied the respondents’ motion
to vacate the dissenting opinion of court of appeals Judge Laurie
Booras, which the supreme court relied upon, and to vacate or
reconsider and modify the supreme court’s opinion in light of the
vacated dissent. See COGCC v. Martinez, No. 17SC297 (Colo.
Jan. 28, 2019) (order denying motion).

It is not yet clear what the Martinez case will mean for oil and
gas operators in Colorado. On the one hand, the January decision
obviously provides a challenging precedent for future litigants
hoping to petition for similar rulemakings. On the other hand, the
decision is being met with opposition by activist groups, and
future challenges via ballot initiatives and other political measures
are likely. Additionally, the makeup of state government has
recently tilted to the left, and Democratic lawmakers have already
indicated a desire to address the Martinez decision in the upcom-
ing legislative session. See Colo. House Democrats, “House
Democrats React to Martinez v. COGCC Ruling” (Jan. 14, 2019)
(statements of House Speaker KC Becker and Rep. Dominique
Jackson (Jan. 14, 2019), http://www.cohousedems.com/2019/01/
house-democrats-react-to-martinez-v-cogcc-ruling/.

I D A H O  —  O I L  &  G A S

D Y L A N  L A W R E N C E

—  R E P O R T E R  —

CHAIRMAN OF IDAHO OIL AND GAS CONSERVATION

COMMISSION RESIGNS

On January 15, 2019, Kevin Dickey resigned as the chairman
of the Idaho Oil and Gas Conservation Commission (IOGCC), at
the request of newly inaugurated Governor Brad Little. Little
requested Dickey’s resignation based upon Dickey’s recent pur-
chases of shares in Alta Mesa Resources, Inc. (AMR), an inde-
pendent oil and gas exploration and production company based in
Houston, Texas.

While AMR’s primary focus is the development of resources
in the Anadarko Basin of western Oklahoma and the Texas
panhandle, it is also the parent corporation of Alta Mesa Services,
LP—the primary operator in southwestern Idaho’s fledgling oil
and gas industry. While Dickey ultimately sold his shares in
AMR, the situation apparently presented too much of a conflict of
interest from the perspective of Governor Little.

By way of background, the IOGCC is composed of five
members. See Idaho Code Ann. § 47-314. By statute, the Director
of the Idaho Department of Lands is a member, and one member
must be a county commissioner from an oil and gas producing
county. Id. The remaining three members are appointed by the
governor and are described as “technical expert members”
because they must have a degree in geosciences or engineering
and at least 10 years of experience in the oil and gas industry. Id.
Dickey, a petroleum engineer with more than 30 years of experi-
ence in the oil and gas industry, was one of these technical expert
members. As of the date of this report, a replacement for Dickey
had not been named.

https://cogcc.state.co.us/orders/orders/
http://www.cohousedems.com/2019/01/
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M O N T A N A  —  M I N I N G

J O S H U A  B .  C O O K

—  R E P O R T E R  —

MONTANA VOTERS REJECT HIGHER PERMITTING

STANDARDS FOR HARDROCK MINES

On November 6, 2018, Montana voters rejected Initiative No.
186 (I-186), an initiative that would have imposed higher
permitting requirements for hardrock mines. Had it passed, the
initiative would have amended Mont. Code Ann. §§ 82-4-336 and
82-4-351 to impose new requirements on mine reclamation plans.
Specifically, I-186 would have required the Montana Department
of Environmental Quality “to deny a permit for any new hardrock
mines in Montana unless the reclamation plan provides clear and
convincing evidence that the mine will not require perpetual
treatment of water polluted by acid mine drainage or other
contaminants.” Notably, certain terms used in the initiative (i.e.,
“perpetual treatment,” “perpetual leaching,” and “contaminants”)
were not fully defined.

Proponents of the initiative—YES for Responsible Mining,
Trout Unlimited, and various other organizations—argued that it
would hold mining companies accountable for their pollution of
Montana’s rivers and streams, and prevent them from shifting the
cost of perpetual water treatment to Montana taxpayers. However,
opponents of I-186—the most prominent including Stop I-186 to
Protect Miners and Jobs, the Montana Mining Association, and
the AFL-CIO—argued the initiative would devastate Montana’s
mining industry and irreparably harm its economy. In this respect,
critics believed the initiative would inject substantial uncertainty
into the permitting process and impose a significant barrier to the
future development of Montana’s mineral resources. Beyond its
economic impacts, critics also argued I-186 was duplicative of
existing law. For example, in its current form Mont. Code Ann.
§ 82-4-336(10) already requires reclamation plans to “provide
sufficient measures to ensure public safety and to prevent the
pollution of air or water and the degradation of adjacent lands.”
Ultimately, Montana voters sided with the initiative’s critics,
rejecting I-186 by a margin of 56% to 44%.

N O R T H  D A K O T A  —  

O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

SPECIFIC PERFORMANCE OF MINERAL SALE REQUIRED

In Dale Exploration, LLC v. Hiepler, 2018 ND 271, 920
N.W.2d 750, the North Dakota Supreme Court found that, under
the circumstances, an award of monetary damages for breach of
an agreement to sell mineral interests was not sufficient and that
the appropriate remedy was for the seller’s trust to convey the
minerals to the buyer. There, Orville and Florence Hiepler
conveyed an undivided 142.6 net mineral acres in certain land to

their revocable trust pursuant to a recorded deed. Id. ¶¶ 2–3. The
Hieplers were the grantors, beneficiaries, and trustees under the
fully revocable trust; as settlors of the trust, the Hieplers’ powers
included the express right to add and remove property. Id. ¶ 2.
Orville Hiepler continued to own 7.3636 mineral acres in his own
name. Id. ¶ 3. Approximately 10 years later, upon payment of
$15,609, the Hieplers, individually, deeded 150 mineral acres in
the land to Bill L. Seerup pursuant to a deed that contained further
assurances and warranty provisions. Id. Seerup did not conduct a
title examination of the county records to determine the record
title ownership prior to the transaction, and, nine days later, he
conveyed 135 mineral acres in the land to Hurley Oil Properties,
Inc. (Hurley). Id. ¶ 4.

Following a bench trial, wherein the parties had stipulated
that the deed constituted an enforceable contract between the
parties, the district court found that the Hieplers breached the
covenant of seizin and that the appropriate remedy was damages,
rather than specific performance. Id. ¶ 7. The supreme court
disagreed. It first found that damages for breach of the covenant
of seizin apply only when specific performance is not available,
and that there is a statutory presumption that breach of an
agreement to convey real property cannot be relieved by pecuni-
ary compensation. Id. ¶ 11. Further, once Seerup and Hurley
demonstrated the inadequacy of damages and pled specific
performance, the statutory presumption shifted the burden to the
Hieplers to show that monetary damages were adequate. Id. ¶ 13.

Although “North Dakota law generally places the risk of not
checking the record title on the purchaser,” id. ¶ 14, and the
recording of an instrument provides constructive public notice of
its contents, the recording statutes were designed to protect bona
fide purchasers, not necessarily parties who are in privity with
each other. Id. ¶ 15. The court noted that, had Seerup checked the
county records, he would have been on notice of the deed to the
trust and then would have been able to discover that the trust was
revocable and that the Hieplers had power to add and remove
property, including the subject mineral interests. Id. ¶ 16. “Seerup
would have thus been in the exact same position as he was when
he signed the Mineral Deed without looking at the title records.”
Id. The failure to examine the county records, thus, did not
preclude specific performance. Id. ¶ 17. Turning to the trust
instruments, the court found that, in North Dakota, a revocable
trust is subject to the claims of the settlor’s creditors while the
settlor is alive. Id. ¶ 20. Moreover, “[f]or purposes of taxation,
and day to day use, the Hieplers as settlors were treated as owning
the property in their individual capacity.” Id. ¶ 21. Finally, the
Hieplers had the ability to remove the property and “controlled all
aspects of the revocable trust,” notwithstanding that there were
other beneficiaries of the trust. Id. The court noted that “North
Dakota law does not shield a [trust] settlor from existing agree-
ments once a better deal arises.” Id. ¶ 22. Overall, the court found,
under the circumstances, that the trial court failed to apply the
statutory presumption that monetary damages were inadequate
and abused its discretion in awarding monetary damages instead
of specific performance. Id. ¶¶ 22–23.

Editor’s Note: Crowley Fleck, PLLP, of which the reporter
is a partner, represented the defendants, Bill L. Seerup and Hurley
Oil Properties, Inc.
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PUGH CLAUSES CONTROL OVER CONTINUOUS DRILLING

CLAUSES

Continuing to focus on the specific language used in a
particular Pugh clause in order to determine its effect, in Johnson
v. Statoil Oil & Gas LP, 2018 ND 227, 918 N.W.2d 58, the North
Dakota Supreme Court found that the Pugh clauses added to the
leases at issue overrode the continuous drilling operations clauses
contained in the original forms. There, Robert Post Johnson and
A.V.M., Inc. (collectively, Johnson) granted identical oil and gas
leases to Missouri Basin Well Service covering land included in
eight separate spacing units, which leases came to be owned by
Statoil Oil & Gas LP and others (collectively, Statoil). Id. ¶ 2. The
habendum clauses, which were included in the lease forms,
provided:

It is agreed that this lease shall remain in force for a term
of three (3) years from this date and as long thereafter as
oil or gas of whatsoever nature or kind is produced from
said leased premises or on acreage pooled therewith, or
drilling operations are continued as hereinafter provided.

Id. ¶ 4. The continuous drilling operations clauses, also included
in the lease forms, provided:

If, at the expiration of the primary term of this lease, oil
or gas is not being produced on the leased premises or
on acreage pooled therewith but Lessee is then engaged
in drilling or reworking operations thereon, then this
lease shall continue in force so long as operations are
being continuously prosecuted on the leased premises or
on acreage pooled therewith, and operations shall be
considered to be continuously prosecuted if not more
than ninety (90) days shall elapse between the comple-
tion or abandonment of one well and the beginning of
operations for the drilling of a subsequent well. . . . If oil
or gas shall be discovered and produced as a result of
such operations at or after the expiration of the primary
term of this lease, this lease shall continue in force so
long as oil or gas is produced from the leased premises
or on acreage pooled therewith.

Id. Finally, the Pugh clauses, which were added to the lease forms,
read:

Notwithstanding anything to the contrary, on expiration
of the primary term of the lease, the lease shall terminate
as to any part of the property not included within a well
unit or units, as established by appropriate regulating
authority, from which oil or gas is being produced in
paying quantities and shall also terminate as to 100’
below geologic strata or formations from which produc-
tion has not occurred during the primary term.

Id. Three of the eight units (the “undisputed units”) were produc-
ing oil and/or gas at the end of the primary term, while the
remaining five units (the “disputed units”) were not. Id. ¶ 5.
Johnson argued that the leases terminated at the end of the
primary term as to lands within the disputed units, while Statoil
argued that all lands were continued beyond the primary term due
to continuous drilling operations. Id.

Statoil argued that the Pugh clauses had to be “harmonized”
with the habendum and continuous drilling clauses, and that the

Pugh clauses did override the continuous drilling clauses con-
tained in the main lease terms. Id. ¶ 11. In particular, Statoil relied
upon the North Dakota Supreme Court’s decision in Egeland v.
Continental Resources, Inc., 2000 ND 169, 616 N.W.2d 861.
Johnson, 2018 ND 227, ¶ 12. There, the court found “no irrecon-
cilable conflict between the Pugh clause and the habendum and
continuous drilling operations clauses of the lease.” Egeland,
2000 ND 169, ¶ 27. The Pugh clause in Egeland provided:

A producing well, or well capable of production, will
perpetuate this lease beyond its Primary Term ONLY as
to those lands as are located within, or committed to, a
producing or spacing unit established by Government
authority having jurisdiction.

Id. ¶ 4. The court found the Pugh clause to be silent on continuous
drilling operations and rejected the lessor’s “tortured construction
that the leases could be extended ‘ONLY’ by production.” Id.
¶ 27. The Pugh clause in Egeland provided that “‘[a] producing
well’ extends the lease ‘ONLY as to those lands’ sharing in
production,” and “[t]he word ‘ONLY’ limits the lands held by
production from a given well, not the methods for extending the
lease.” Id. (first alteration in original). Turning to the Pugh clauses
at issue in Johnson, the court found that they were like the Pugh
clause in Egeland in that they were silent as to drilling operations;
however, unlike Egeland, those at issue in Johnson

also include an express limitation on the method that
may be used to extend the leases. The Pugh clauses in
this case state the lease will terminate at the expiration of
the primary term for any part of the property not in-
cluded within a well unit from which oil or gas in being
produced in paying quantities. The habendum and
continuous drilling operations clauses contradict the
Pugh clause and reference both production and drilling
as methods for extension of the leases. The Pugh clauses
further provide that they apply “[n]otwithstanding
anything to the contrary” within the leases. Unlike
Egeland, we conclude the Pugh clauses in this case
define both the land subject to an extension and the
method of the extension.

Johnson, 2018 ND 227, ¶ 14 (alteration in original).

The supreme court also distinguished its holding in Tank v.
Citation Oil & Gas Corp., 2014 ND 123, 848 N.W.2d 691, which
interpreted a unique Pugh clause, as more fully discussed in Vol.
XXXI, No. 3 (2014) of this Newsletter. There, the court was able
to construe the leases to give effect to both the Pugh clauses and
the continuous drilling operations clauses, where the Pugh clause
“addressed continuous drilling operations, and stated the lease
‘shall expire as to said lands not included in producing units at the
end of [a] one-year period during which no drilling operations
were conducted.’” Johnson, 2018 ND 227, ¶ 15 (alteration in
original) (quoting Tank, 2014 ND 123, ¶ 15).

Because the specific lease amendments in Johnson controlled
over the clauses in the original lease forms, the Pugh clauses were
controlling, and “the method for extending the leases was limited
to land within a unit or units where there was oil and gas produc-
tion in paying quantities.” Id. ¶ 17 (citing N.D. Cent. Code § 9-
07-16 (parts of the contract that are purely original control over
those parts that are copied from a form)). Chief Justice Gerald
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VandeWalle wrote a separate concurring opinion to clarify his
understanding that the Pugh clauses applied only at the end of the
respective primary terms to supersede the habendum and continu-
ous drilling operations clauses, such that, if the leases were
extended beyond the primary terms by production of oil and/or
gas, “the Pugh clauses are no longer effective and the habendum
and continuous drilling operations clauses would prevail if
production were to cease after that time.” Id. ¶ 20 (VandeWalle,
C.J., concurring specially).

Editor’s Note: Crowley Fleck, PLLP, of which the reporter
is a partner, represented of one of the defendants.

O H I O  —  O I L  &  G A S

J .  R I C H A R D  E M E N S

S E A N  J A C O B S

C O D Y  S M I T H

—  R E P O R T E R S  —

OHIO SUPREME COURT UPHOLDS RESERVED ROYALTY

INTEREST

In Blackstone v. Moore, 2018-Ohio-4959, the Supreme Court
of Ohio held that a reserved royalty interest was preserved under
Ohio’s version of the Marketable Title Act, Ohio Rev. Code Ann.
§§ 5301.47–.55.

In 1915 Nick and Flora Kuhn conveyed 60 acres to W.D.
Brown and his wife while reserving a one-half royalty interest
thereunder. Blackstone, 2018-Ohio-4959, ¶ 3. Each subsequent
conveyance of the property stated: “Excepting the one-half
interest in oil and gas royalty previously excepted by Nick Kuhn,
their [sic] heirs and assigns in the above described sixty acres.” Id.
(alteration in original). In 1969 the property was conveyed to
David Blackstone by an instrument that also included the excep-
tion. Id. Nine or ten years later, Blackstone attempted to purchase
the reserved royalty interest from the Kuhns’ heirs but was
unsuccessful. Id.

In 2012 Blackstone and his wife filed a lawsuit against the
Kuhns’ heirs claiming that the reserved royalty interest was
abandoned under Ohio’s Dormant Mineral Act, Ohio Rev. Code
Ann. § 5301.56, but later amended their complaint to also seek a
declaration that the reserved royalty interest was extinguished
under the Marketable Title Act. Blackstone, 2018-Ohio-4959, ¶ 4.
The trial court granted summary judgment under both claims to
Blackstone, but the appellate court reversed as to both. Id. ¶ 5.
Blackstone only appealed the decision as to the Marketable Title
Act claim, which was accepted by the Supreme Court of Ohio.
Id. ¶ 6.

“The Marketable Title Act was enacted to ‘simplify[] and
facilitat[e] land title transactions by allowing persons to rely on a
record chain of title.’” Id. ¶ 7 (alterations in original) (quoting
Ohio Rev. Code Ann. § 5301.55). Thus, any person “who has an
unbroken chain of title of record to any interest in land for forty
years or more, has a marketable record title” to the interest
claimed. Id. (quoting Ohio Rev. Code Ann. § 5301.48). The
Marketable Title Act has the effect of extinguishing all interests

and claims in property prior to the claimant’s “root of title,” which
is “that conveyance or other title transaction in the chain of title
of a person . . . which was the most recent to be recorded as of a
date forty years prior to the time when marketability is being
determined.” Id. (quoting Ohio Rev. Code Ann. §§ 5301.47(A),
(E)). The Marketable Title Act, however, provides certain enu-
merated exceptions that will preserve any interest or claim in
property. One such exemption is when the record chain of title for
the property contains a reference to the interest claimed. The
statute states that “provided that a general reference . . . to . . .
interests created prior to the root of title shall not be sufficient to
preserve them, unless specific identification be made therein of a
recorded title transaction which creates such . . . interest.” Id. ¶ 8
(quoting Ohio Rev. Code § 5301.49(A)). This exception was the
issue in Blackstone (i.e., whether the exception was a general
reference or specific enough to preserve the reserved royalty
interest).

While the Marketable Title Act does not define what a
“general reference” is, the Supreme Court of Ohio stated that its
ordinary meaning is “marked by broad overall character without
being limited, modified, or checked by narrow precise consider-
ations: concerned with main elements, major matters rather than
limited details, or universals rather than particulars: approximate
rather than strictly accurate.” Id. ¶ 13 (quoting Webster’s Third
New Int’l Dictionary 944 (2002)). A “specific reference” is a
reference that is not general. Id. ¶ 14. In Blackstone the court held
that the exception is a specific reference because “[t]here is no
question which interest is referenced in the 1969 deed”—the
reserved royalty interest. Id. ¶ 15. Thus, the exception (which was
included in Blackstone’s root of title) was sufficient to preserve
the reserved royalty interest.

While Blackstone appears to suggest that a reserved royalty
interest may generally be extinguished by the Marketable Title
Act, Justice DeGenaro, in a concurring opinion, sought to limit
any precedent established by the decision. The decision in
Blackstone was limited to the specificity of the exception and did
not squarely hinge on whether a royalty interest could be extin-
guished under the Marketable Title Act. Thus, the decision did not
include any analysis related to the type of interest being extin-
guished. Justice DeGenaro expressly stated that the opinion
“should not be read to implicitly hold that the more general
Marketable Title Act continues to apply to mineral interests
following the enactment of the Dormant Mineral Act, R.C.
5301.56—a more specific statute providing for the termination of
those interests.” Id. ¶ 19 (DeGenaro, J., concurring). It is likely
that this issue will be appealed to the Supreme Court of Ohio as
both statutes have recently been used by landowners in Ohio in an
attempt to merge severed interests back to the surface.
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O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

CONTINUED OPERATION OF PIPELINE ON ALLOTTED INDIAN

LAND AFTER EXPIRATION OF TERM EASEMENT WITHOUT

CONSENT OF MAJORITY OF OWNERS RESULTS IN TRESPASS

In the case of Davilla v. Enable Midstream Partners L.P.,
913 F.3d 959 (10th Cir. 2019), Enable Midstream Partners L.P.
(Enable) was the owner and operator of a 16-inch natural gas
transmission pipeline across a tract of allotted Indian land in
Anadarko, Oklahoma. The pipeline had been built by Enable’s
predecessor under a 20-year term easement from the allotted
Indian owner that expired in the year 2000. At the time of
expiration of the easement, some 37 individual owners owned the
allotted land, but Enable was able to obtain consents to renew the
pipeline easement from only five of those owners. Nevertheless,
Enable continued to operate the pipeline. The remaining allottees
sued Enable in the U.S. District Court for the Western District of
Oklahoma. Ruling on a stipulated set of facts, the court held that
Enable was liable for trespass and enjoined the trespass by
ordering Enable to remove the pipeline. Enable appealed.

The initial 20-year term easement had been granted with the
approval of the Secretary of the Interior under 25 U.S.C. § 323,
applicable to lands held in trust by the United States for individual
Indians. Davilla, 913 F.3d at 964. It required as a condition
precedent for such approval the consent of the individual Indian
owners. Id. (citing 25 U.S.C. § 324). Apparently, when the initial
20-year easement was obtained, there was only one owner.
However, where there are multiple owners as was the case at the
time of the attempted renewal, consent of a majority of the
interests is required by statute to approve the right-of-way, and the
required majority consent was not obtained.

On appeal by Enable, the U.S. Court of Appeals for the Tenth
Circuit noted that because there was no federal law of trespass to
protect the allottees’ federal property interests, state law would be
borrowed to the extent it comported with federal policy. Id. at
965. The court found that Oklahoma recognized a right of action
for trespass in this case. Id. at 966. It further held that even though
one may enter the property lawfully (as was the case here), one
becomes a trespasser when the right of entry is terminated but the
person entering on the land nevertheless remains on the land
without the landowner’s consent. Id. Enable argued that the
required consent to remain had been obtained based on the
consent of 5 of the 37 allottees, and that this would be sufficient
to allow a reasonable jury to rule against trespass liability. Id. at
966–67. Enable analogized its position to that of a single owner
of a tenancy in common who may enter into a lease for the entire
cotenancy property without the consent of the other cotenants. Id.
at 967. The court rejected this argument noting that Enable had
cited no authority that this particular rule applied to easements,
further finding that there is no Oklahoma law regarding a right to
trespass “when another cotenant—much less a small minority of
cotenancy interests—has agreed to a right-of-way easement.” Id.
It further found that even though there was lack of direct authority

in Oklahoma, other jurisdictions had held contrary to Enable’s
position. Id. Moreover, even if Oklahoma would hold that consent
by a minority of holders could defeat a trespass claim, the court
would not incorporate such a rule into the allottees’ federal right
of action, explaining that “federal courts should only incorporate
state rules of decision into federal claims to the extent those rules
are consistent with federal law and policy.” Id. Such an incorpora-
tion would not be permitted here because federal policy required
the consent of a majority in interest of the Indian allottees, as
evidenced by the requirements of the federal statute, and such a
statutory rule would frustrate federal Indian land policy. Id. at
967–68. The court found, thus, that the district court had correctly
found a trespass. Id. at 968.

Enable then argued that it had no duty to remove the pipeline
because, notwithstanding expiration of the first easement, the
allottees never demanded that Enable remove the pipeline. Id.
Enable urged that Oklahoma follows the Restatement (Second) of
Torts, but the court noted that even assuming Oklahoma did so,
Enable’s argument fails. The Restatement provides that the
continued presence on the land of a structure that had been placed
thereon with consent of the possessor of the land constitutes a
trespass “if the actor fails to remove it after the consent has been
effectively terminated.” Id. at 969 (quoting Restatement (Second)
of Torts § 160 (2018)). Further, the Restatement provides that
“‘the lapse of any specified period of time by which the [initial]
consent is restricted’ terminates consent.” Id. (quoting Restate-
ment (Second) of Torts § 171(a) (2018)). The court found that
under these rules, the initial “[p]ermission to lay and maintain the
pipeline came hand-in-hand with an obligation to remove it” at the
end of the 20-year term. Id.

Enable next argued that the district court applied the wrong
legal standard in determining whether to issue a permanent
injunction ordering removal. Id. at 971. Enable argued that the
court had applied an injunction rule based on Oklahoma law when
it should have applied the basic tenets of federal equity jurispru-
dence. Id. The Tenth Circuit agreed and then discussed the
difference between the requirements for permanent injunction in
this case under Oklahoma law and what it believed to be a
different federal rule that should be universally applied in cases
such as this. Id. at 971–72. The court found that, under the
circumstances of this case, there is “a distinct need for nationwide
legal standards.” Id. at 972 (quoting Kamen v. Kemper Fin.
Servs., Inc., 500 U.S. 90, 98 (1991)). “Otherwise, an easement
holder in Oklahoma and one in [another state] could be subject to
differing permanent injunction standards despite both receiving an
easement from the Secretary of the Interior pursuant to the same
federal program.” Id. Thus, the court concluded that even though
it had properly applied Oklahoma trespass law, the district court
erred in failing to apply the federal permanent injunction standard.
Id. Thus, the federal district court’s decision to permanently
enjoin the continuing trespass “should take into account
(1) whether an injunction is necessary to prevent ‘irreparable
harm,’ (2) whether ‘the threatened injury outweighs the harm that
the injunction may cause’ to the enjoined party, and (3) whether
the injunction would ‘adversely affect the public interest.’” Id. at
973 (quoting Kitchen v. Herbert, 755 F.3d 1193, 1208 (10th Cir.
2014)). The Tenth Circuit rejected the allottees’ argument that
there was sufficient evidence in the record to affirm the district
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court, noting, among other things, that (1) the discretion to issue
a permanent injunction rests with the district court, not the
appellate court; (2) injunctive relief is, by nature, fact sensitive
and case specific; and (3) it should refrain from upholding a
preliminary injunction on grounds not fully addressed below. Id.
at 974. Thus, the district court’s grant of summary judgment on
the matter of trespass was affirmed, but the Tenth Circuit reversed
the entry of a permanent injunction and remanded for further
proceedings. Id.

One member of the appellate panel concurred in part and
dissented in part from the majority. See id. at 974–77 (Hartz, J.,
concurring in part and dissenting in part). The dissent wholeheart-
edly agreed that the state law of Oklahoma, rather than federal
law, applied to the issue of whether a trespass had occurred. Id. at
975. However, the dissent reasoned that once it was determined
that Oklahoma law applied to whether there was a trespass,
Oklahoma law should likewise govern the remedy. Id. It relied on
a treatise that reasoned that “[r]ights and remedies are closely
interrelated concepts” and that “to deviate from the state’s
definition of the latter often also would change the former.” Id.
(quoting 19 Charles A. Wright & Arthur R. Miller, Fed. Prac. &
Proc. Juris. § 4513 (3d ed. 2018)). Further, the treatise states that,
“as a general rule, when forum state law defines the underlying
substantive right, state law also governs the availability of such
equitable remedies as a permanent injunction.” Id. at 976 (quoting
Wright & Miller, supra, at § 4513). The dissent saw no reason
why that should not apply here. Id.

As far as the interest in uniformity relied upon by the
majority, the dissent argued that interest had been served once it
was determined that there had been no compliance with the
underlying federal statute. Id. at 975–76. Once that purpose was
served, there was no reason not to fully apply state law. Id. at 976.
If Oklahoma law were fully applied here, the victim of the
continuing trespass would have an automatic right to obtain an
order requiring removal of the offending pipeline. Id. Removal of
the pipeline would increase landowners’ bargaining power to
obtain more money from the offending pipeline to continue the
easement. Id. The dissent felt this was an important substantive
component of the rights provided to Oklahoma property owners.
Id. The dissent continued that the quantum of bargaining power
landowners should have in negotiating with those seeking
easements is a fight in which the federal government has no
dog. Id. In the end, the dissent said “why should the Indian
landowners have less bargaining power to negotiate a new
easement price than do the other landowners, who can fully rely
on Oklahoma state law when [a pipeline such as] Enable tres-
passes on their land?” Id.

COUNTY COMMISSIONERS’ BAN ON TEMPORARY PIPELINES

IN COUNTY ROAD EASEMENTS FOR TRANSPORTING WATER

PRODUCED IN OIL AND GAS OPERATIONS STRUCK DOWN AS

EXCLUSIVE JURISDICTION LIES WITH THE OKLAHOMA

CORPORATION COMMISSION

The case of Oklahoma Oil & Gas Ass’n v. Kingfisher County
Commissioners, No. 117,303, slip op. (Okla. Dec. 17, 2018)
(order) (unreported) (reh’g denied Jan. 22, 2019), deals with the
authority of the Kingfisher County Board of County Commission-
ers (Board) to promulgate a rule banning the use of temporary

pipelines within the county road easements to transport produced
water from oil and gas operations. The supreme court’s docket,
containing all the documents cited below, is available at
http://www.oscn.net/dockets/GetCaseInformation.aspx?db=app
ellate&number=117303&cmid=124677.

For decades, Oklahoma boards of county commissioners had
granted oil and gas companies consent to lay temporary pipelines
within county road easements to transport water produced from oil
and gas operations. Such lines were often used during drilling and
completion activities to transport produced water to and from drill
sites. Over the years, tens of thousands of miles of temporary lines
had been thus laid. Since 2012, the volume of water produced as
a consequence of oil and gas operations increased substantially
leading to the increased need for its disposal or other treatment
solutions. The disposal of such water in underground injection
wells raised concerns of potential seismicity and other environ-
mental risks. A committee appointed by the Governor to look for
ways produced water could be recycled or used instead of being
injected underground concluded that the reuse of such water is the
most cost-effective alternative to disposal by underground
injection. Temporary pipelines laid in county road easements
facilitated such purposes.

However, in April 2018, the Board promulgated a resolution
(Resolution No. 23) that banned the transportation of produced
water in temporary lines laid within county road easements.
Included was water from oil and gas operations that contained any
chemicals, salts, brine, waste oil, emulsified oil, basic sediment,
mud, or injurious substances produced or used in drilling,
development, production, transportation, refining, or processing
of oil and gas. Only temporary lines carrying water not containing
such substances would be approved. In response, the Oklahoma
Corporation Commission (OCC) issued a memorandum conclud-
ing, among other things, that such prohibition undercut efforts
made by the OCC to address seismicity and promote water
conservation and recycling, and that the use of temporary lines
was an integral component of the recycling effort that the OCC
thought was required for the industry. The Board ignored the
OCC’s memorandum.

Subsequently, the Oklahoma Oil and Gas Association
(OKOGA), for itself and on behalf of its constituent members,
petitioned the Oklahoma Supreme Court requesting that it assume
original jurisdiction of the issue, asserting that the OCC had
exclusive jurisdiction. See Application to Assume Original
Jurisdiction and Petition for Declaratory and Injunctive Relief,
Okla. Oil & Gas Ass’n v. Kingfisher Cnty. Comm’rs, No. 117,303
(Okla. Aug. 21, 2018). OKOGA urged the benefits of the use of
temporary lines for transportation of produced water, arguing that
it avoided structural damage to roads as it minimized the need and
length of travel for trucks hauling water. Thousands of truck loads
would be needed to transport the volume of water produced by a
typical oil and gas development operation, and the use of tempo-
rary lines would alleviate the need for thousands of water-hauling
trucks on rural and residential roads.

OKOGA argued that the OCC had exclusive jurisdiction over
the issue. The OCC had promulgated rules that provided numer-
ous disposal options for produced water including reclaiming,
recycling, underground injection, and discharge, as contained in
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Okla. Admin. Code § 165:10-7-24. Therefore, counties and local
governments had no power to effectively ban options legally
permitted and publicly encouraged by the OCC. Although the
legislature had provided in Okla. Stat. tit. 52, § 137.1 that a
county may enact reasonable ordinances and regulations concern-
ing road use incidental to oil and gas operations, they could not be
inconsistent with any regulation established by title 52 of the
Oklahoma Statutes or the OCC. Further, they “may not effectively
prohibit or ban any oil and gas operations, including oil and gas
exploration, drilling, fracture stimulation, completion, . . .
produced water disposal, . . . flow and gathering lines or pipeline
infrastructures.” Id. “All other regulations of oil and gas opera-
tions shall be subject to the exclusive jurisdiction of the [OCC].”
Id. The Board’s ban contravened that statute. Further, the
produced water ban not only violated the statute, but offended the
constitutional and legal authority of the OCC to govern the
disposition of produced water. Thus, the ban was invalid and
should be enjoined.

In response, the Board argued that the supreme court should
not assume original jurisdiction, claiming the absence of urgency.
See Response Brief of Respondent at 5–7, Okla. Oil & Gas Ass’n
v. Kingfisher Cnty. Comm’rs, No. 117,303 (Okla. Sept. 14, 2018).
As to the merits, the Board asserted that it had plenary authority
over the county road system, including whether it had authority to
allow or disallow a private person from creating a hazardous
situation by placing above-ground temporary pipelines carrying
hazardous waste water in the rights-of-way of the county highway
system. Id. at 7. The Board noted that under Okla. Stat. tit. 69,
§ 601(A) it had exclusive jurisdiction over the designation,
construction, maintenance, and repair of all the county highways
and bridges, Response Brief of Respondent at 8, and that by
statute, “[a]ll persons who seek to utilize the county road right-of-
way must first obtain approval from a board of county commis-
sioners,” id. at 9 (citing Okla. Stat. tit. 69, §§ 1401(B), 1403(A)).
By its resolution, “the Board [was] not regulating the disposition
of produced water,” but rather was merely “prohibiting the above-
ground placement of temporary pipelines in the public right-of-
way,” claiming its rationale is to avoid “the heightened risk to
public safety that would surely be compromised in the event there
was a discharge (regardless of cause) of hazardous fluids from
temporary pipelines along the right-of-way.” Id. Further, the
Board claimed that its “decision to disallow temporary lines with
produced water . . . has nothing to do with the regulation of oil
and gas production,” but was an action “to avert unreasonable
liability exposure to the county and to promote safety.” Id. at 10.

Subsequently, the Oklahoma Supreme Court invited the
Oklahoma Attorney General to weigh in on the issue. The
Attorney General did so and in his brief sided with OKOGA,
arguing and concluding that the Board’s resolution was an
unlawful oil and gas regulation and that the promulgation of any
such regulation was under the exclusive jurisdiction of the OCC.
See Brief of the Att’y Gen., Okla. Oil & Gas Ass’n v. Kingfisher
Cnty. Comm’rs, No. 117,303 (Okla. Sept. 21, 2018).

On November 13, 2018, the supreme court entered a con-
clusory minute order (devoid of rationale) assuming original
jurisdiction, declaring the requested declaratory relief granted and
stating that challenges to the reasonableness of the resolution shall

be subject to the exclusive jurisdiction of the OCC. On December
3, 2018, the Board petitioned for rehearing. By order of Decem-
ber 17, 2018, the court granted rehearing for the purpose of
clarifying its previous order. In a more comprehensive order
complete with rationale, the court assumed original jurisdiction
and stated that OKOGA had established associational standing
status. Kingfisher Cnty., No. 117,303, slip op. at 2. On the merits,
the court stated that Okla. Stat. tit. 52, § 137.1 does not authorize
the county to enact the used water ban resolution, acknowledging
that although under section 137.1 the Board had authority over
road use, the resolution could not be characterized as regulating
“road use” as that term contemplates a vehicle’s use of roads
incident to oil and gas operations. Further, even if the resolution
could be characterized as a regulation of road use, it would be
void as inconsistent with Okla. Stat. tit. 52, § 139(A), (B)(1)(i)
and with the OCC’s regulations under Okla. Admin. Code
§ 165:10-7-24. Kingfisher Cnty., No. 117,303, slip op. at 2. The
court also noted that section 137.1 specifically states that a
county’s authority to enact reasonable ordinances, rules, and
regulations concerning road use incident to oil and gas operations
is limited by the proviso that “such ordinances, rules and regula-
tions are not inconsistent with any regulation established by Title
52 of the Oklahoma Statutes or the [OCC].” Id. In conclusion, the
supreme court stated that the respondents lacked authority to issue
a regulation like the used water ban resolution because section
137.1 mandates that the exclusive jurisdiction to enact such
regulation lies with the OCC. Id. at 3.

P A C I F I C  N O R T H W E S T  —  

O I L  &  G A S

C A R L I N  A .  Y A M A C H I K A

R Y A N  W .  T H O M A S O N

—  R E P O R T E R S  —

OREGON GOVERNOR’S EXECUTIVE ORDER SEEKS TO BLOCK

OIL AND GAS DRILLING OFF OREGON COAST

In Executive Order No. 18-28 (Oct. 24, 2018) (EO 18-28),
Oregon Governor Kate Brown declared it a policy for the State of
Oregon to

oppose the exploration and production of oil or gas off
the Oregon Coast, including on the [Outer Continental
Shelf (OCS)], and to prevent the development of any
infrastructure associated with offshore oil or gas drilling,
in order to protect coastal economies, marine fisheries,
the environment, public health and safety, and cultural
resources.

Id. ¶ 2. EO 18-28 mandates all state agencies to “exercise any and
all authority and discretion vested in them by law” to further the
policy, id. ¶ 3, such as during review and permitting of offshore
drilling and onshore infrastructure projects on the Oregon Coast.

EO 18-28 was issued in response to Oregon being denied an
exemption from President Donald Trump’s 2017 Executive Order
No. 13,795, 82 Fed. Reg. 20,815 (Apr. 28, 2017) (EO 13,795),
that implemented an “America-First Offshore Energy Strategy” by
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encouraging energy exploration and production in the United
States, including on the OCS. See Vol. XXXIV, No. 2 (2017) of
this Newsletter (Congress/Federal Agencies report). EO 13,795
was a first step toward opening previously protected parts of
the OCS to oil and gas exploration by revoking or modifying
previous executive orders and memoranda, streamlining permit-
ting processes for oil and gas exploration, restricting expansion of
the National Marine Sanctuary program, and reviewing or recon-
sidering existing worker safety and environmental laws. Addition-
ally, EO 18-28 was meant to fill a void left by House Bill 3613,
75th Leg. Assemb., Spec. Sess. (Or. 2010), which was passed by
the Oregon legislature in 2010 to prohibit oil and gas leasing in
Oregon’s territorial sea until 2020, but failed to block offshore
drilling farther out in the federal waters on the OCS. See Or. Rev.
Stat. § 274.710 (state jurisdiction over tidal submerged lands). EO
18-28 will remain in effect unless and until it is superseded by
statute or another executive order. EO 18-28, ¶ 5.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

H A N N A H  L .  B A L D W I N

—  R E P O R T E R S  —

COALITION SUBMITS CAP-AND-TRADE PETITION TO

ENVIRONMENTAL QUALITY BOARD

On November 27, 2018, a coalition of over 60 attorneys,
businesses, nonprofit organizations, and local governments
submitted a rulemaking petition to the Pennsylvania Department
of Environmental Protection’s (PADEP) Environmental Quality
Board (EQB) to establish a cap-and-trade program for greenhouse
gas (GHG) emissions within the commonwealth. See Rulemaking
Petition from Clean Air Council et al. to PADEP (Nov. 27, 2018).
Chaired by the Secretary of PADEP, the EQB is an independent,
20-member board that adopts all PADEP regulations and is
charged with considering such petitions pursuant to 25 Pa. Code
ch. 23.

Legal Authority for the Proposed Regulations

In addition to 25 Pa. Code ch. 23, the rulemaking petition
cites both section 4005 of the Pennsylvania Air Pollution Control
Act (APCA), 35 Pa. Stat. § 4005, and article I, section 27 of the
Pennsylvania Constitution, also known as the Environmental
Rights Amendment (ERA), as legal authority for the proposed
cap-and-trade program.

Neither the APCA nor the ERA gives any direct mandate for
the Commonwealth to create and implement a cap-and-trade
program within the state. The ERA, for example, provides:

The people have a right to clean air, pure water, and to
the preservation of the natural, scenic, historic and
esthetic values of the environment. Pennsylvania’s
public natural resources are the common property of all
the people, including generations yet to come. As trustee
of these resources, the Commonwealth shall conserve
and maintain them for the benefit of all the people.

Pa. Const. art. I, § 27. The Supreme Court of Pennsylvania’s
decision in Robinson Township v. Commonwealth, 83 A.3d 901
(Pa. 2013), has triggered a marked increase in the number of
appeals of commonwealth agency decisions citing the ERA as a
basis for the appeal.

In 2016, the Commonwealth Court of Pennsylvania issued a
decision on a matter that began with a rulemaking petition similar
to the Clean Air Council’s current petition. In Funk v. Wolf, 144
A.3d 228 (Pa. Commw. Ct. 2016), aff’d, 158 A.3d 642 (Pa. 2017)
(mem.), the petitioners alleged that several state agencies,
including PADEP, were in violation of the ERA for failing to
develop and implement a comprehensive plan to regulate GHGs
in light of the harmful effects of global climate change. The court
denied the petitioners’ request to compel the commonwealth
agencies to promulgate such a rulemaking, a decision that was
affirmed in a one-sentence order from the supreme court in 2017.
The commonwealth court reasoned that the decision to promul-
gate and implement comprehensive regulations addressing climate
change is either a discretionary act of government officials or a
task for the Pennsylvania General Assembly, id. at 250–51, and
that the ERA does not expand an agency’s statutory authority, but
only constrains agencies from implementing laws or regulations
in a manner that impinges on the rights that the ERA was designed
to protect, id. at 249.

Proposal Highlights

The list of signatories to the rulemaking petition spans 13
pages and includes several individuals and organizations that have
previously been involved in ERA-related legal challenges,
including the Clean Air Council, the Pennsylvania Environmental
Defense Fund, and PennFuture.

The petition includes a 260-page draft regulation providing
a proposed regulatory scheme to implement the cap-and-trade
program. The proposed regulatory scheme caps GHG emissions
from sources covered under the program, with the cap declining
each year, by an amount equal to 3% of 2016 emissions, starting
in 2018, with a result of net zero GHG emissions achieved by
2052.

Under the proposed regulation, PADEP would auction or
distribute allowances equal to the cap, with each allowance equal
to one metric ton of carbon dioxide equivalent as determined by
the U.S. Environmental Protection Agency’s (EPA) Mandatory
Greenhouse Gas Reporting Rule (MRR), 40 C.F.R. pt. 98.
Sources that are subject to the MRR, or other direct-emission
reporting requirements, must surrender a number of allowances
equal to their total annual GHG emissions each year.

Covered sources will include underground coal mines, power
plants, cogeneration facilities, glass production facilities, iron and
steel production facilities, and petroleum and natural gas produc-
tion and processing facilities, among many others. See also EPA,
“GHGRP Industrial Profiles,” https://www.epa.gov/ghgreporting/
ghgrp-industrial-profiles.

Distributors of fossil fuels, including coal, must surrender a
number of allowances equal to the total annual GHG emissions
released from combustion of the fuel. Entities delivering electric-
ity to Pennsylvania that is generated with fossil fuels at facilities

https://www.epa.gov/ghgreporting/
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outside of Pennsylvania must surrender allowances equal to the
emissions resulting from the generation of the electricity sold.

If an entity purchasing fossil fuels is required to surrender
allowances based on GHG emissions, the sale of the fossil fuel is
exempt from the requirement for the surrender of allowances to
prevent double counting. The sale of fossil fuels to manufacture
products that will not release GHGs, such as plastics, will also be
exempt.

Next Steps

Within 30 days of receipt of a rulemaking petition, PADEP
shall perform an initial review to ensure that it meets the require-
ments outlined in 25 Pa. Code § 23.1, that the petition’s request
is within the power of the EQB to grant, and that the proposal

would not conflict with federal law. Id. § 23.2. On February 19,
2019, Chairman of the Pennsylvania House Environmental
Resources and Energy Committee and EQB member Representa-
tive Daryl Metcalfe (R-Butler) stated in an open letter to PADEP
Secretary Patrick McDonnell that PADEP had sent a letter of
acceptance of the petition to the petitioners on December 26,
2018, but failed to notify EQB members within the 30-day
window as required under 25 Pa. Code § 23.3. See Press Release,
State Rep. Daryl Metcalfe, “Metcalfe Challenges DEP’s Accep-
tance of Rulemaking Petition to Restrict Emissions” (Feb. 19,
2019). Chairman Metcalfe expressed concerns about PADEP’s
apparent lack of transparency and how PADEP put the EQB at a
disadvantage by delaying the EQB’s substantive review of the
petition. Id. Chairman Metcalfe urged PADEP to notify the
petitioners that, due to PADEP’s failure to timely notify the EQB,
the petitioners must resubmit the petition for PADEP’s determina-
tion. Id. This would reset the review process under 25 Pa. Code
§ 23.3. To date, PADEP has not issued a public response to
Chairman Metcalfe’s letter.

If PADEP’s December 26, 2018, acceptance stands, the next
step will be submitting the petition to the EQB for consideration
at the Board’s next meeting, which is scheduled for March 19,
2019. Id. § 23.4.

If the petition is accepted by the EQB, a notice of acceptance
is published in the Pennsylvania Bulletin within 30 days, and
PADEP will prepare a report evaluating the petition within 60
days (or more, as necessary). Id. § 23.6. Once the report is
prepared, PADEP sends a copy of the report to the petitioner,
which has 30 days to submit a response. Id. § 23.7. Based on the
report and the petitioner’s response (if any), PADEP determines
whether the petition is recommended. Id. § 23.8. If it is, PADEP
will begin the process of drafting a proposed rulemaking that will
be subject to all the standard rulemaking procedures, including
notice and comment. Id.

While Governor Tom Wolf has not stated his definitive
support for the proposal, it has been reported that he is “consider-
ing whether to support” the rulemaking petition, and that although
he has not come to a conclusion on it, he “agrees climate change
is a problem and that a cap-and-trade program may be something
Pennsylvania should adopt.” Assoc. Press, “Pennsylvania
Governor Reviewing Plan to Cap Greenhouse Gases,” AP News
(Dec. 7, 2018).

Governor Wolf Issues Executive Order Addressing
Climate Change

Just a few weeks after the rulemaking petition was submitted
to PADEP, Governor Wolf signed Executive Order 2019-01,
“Commonwealth Leadership in Addressing Climate Change and
Promoting Energy Conservation and Sustainable Governance”
(Jan. 8, 2019), at a press conference in Pittsburgh. See Press
Release, Pa. Office of the Governor, “Governor Wolf Establishes
First Statewide Goal to Reduce Carbon Pollution in Pennsylvania”
(Jan. 8, 2019). The order sets forth a climate goal for the com-
monwealth to achieve a 26% reduction of net GHG emissions
statewide by 2025 from 2005 levels, and an 80% reduction of
net GHG emissions by 2050 from 2005 levels. Exec. Order No.
2019-01, § 1.

The order also establishes goals for reductions in energy
consumption and increasing renewable energy usage by state
agencies and reestablishes the “Governor’s Green Government
Council.” According to the order, the Council’s role will be to
“encourage the incorporation of environmentally sustainable
practices into the Commonwealth government’s policy, planning,
operations, procurement, and regulatory functions, and strive for
continuous improvement in efficiency and performance, to
achieve the goals set forth above.” Id. § 3.

As the order states only that the commonwealth will “strive
to achieve” these goals, id. § 1, the order is effectively a non-
binding statement of executive policy with little legal heft.
Additionally, the order will be vulnerable to repeal when the
Governor’s term ends. In fact, with the signing of this new order,
the Governor repealed two former energy-related policies,
Executive Orders 1998-1 (establishing the original Governor’s
Green Government Council under Governor Tom Ridge) and
2004-12 (related to maximizing energy conservation among
commonwealth agencies). Governor Wolf’s final term ends in
2023, two years before the first reduction deadline.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

J O N  C .  B E C K M A N

—  R E P O R T E R S  —

SUPREME COURT INTERPRETS ACT 13 REGARDING WELLS

SUBJECT TO IMPACT FEES

In Snyder Brothers, Inc. v. Pennsylvania Public Utility
Commission, 198 A.3d 1056 (Pa. 2018), the Supreme Court of
Pennsylvania reversed an en banc commonwealth court decision
interpreting the assessment of yearly impact fees on unconven-
tional vertical natural gas wells under chapter 23 of Act 13 of
2012 (Act 13), 58 Pa. Cons. Stat. Ann. §§ 2301–2318. Act 13
permits counties to impose the impact fee on wells producing
from unconventional formations in amounts greater than that of a
stripper well. Id. § 2302(a). “Stripper well” is defined by Act 13
as “[a]n unconventional gas well incapable of producing more
than 90,000 cubic feet of gas per day during any calendar
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month . . . .” Id. § 2301 (emphasis added). The issue before the
court boiled down to the use of the word “any” in the definition of
stripper well. Would the impact fee “be assessed whenever a
vertical well’s production exceeds an average of 90,000 cubic feet
of natural gas per day for even one month of the year,” or must the
well “exceed this production threshold in every month of the year,
for the fee to be imposed”? Snyder Bros., 198 A.3d at 1058. The
commonwealth court held that the impact fee cannot be imposed
on a well if production from that well fell below the threshold
during any month of the year. Reversing the commonwealth court,
the supreme court concluded that the impact fee will be assessed
on wells if their production exceeds 90,000 cubic feet of natural
gas per day for even one month of the year. Id.

This is a decision based upon statutory interpretation—it is 
not necessarily an opinion interpreting principles of oil and gas
law. Snyder Brothers, Inc. (Snyder Brothers) drilled a number of
unconventional vertical wells in the commonwealth and submitted
well production data to the Pennsylvania Public Utility Commis-
sion (PUC) pursuant to Act 13. The PUC’s Bureau of Investiga-
tion and Enforcement concluded that Snyder Brothers under-
reported the number of wells that met the impact fee criteria and
filed a complaint seeking past impact fees and other costs. Snyder
Brothers answered the complaint noting the wells that had not
been reported were stripper wells exempt from the impact fees.
The Pennsylvania Independent Oil and Gas Association (PIOGA)
intervened. Id. at 1060–61. A PUC administrative law judge
(ALJ) adjudicated the matter and found for the Bureau of
Investigation and Enforcement, concluding that a vertical gas well
producing “more than 90,000 [cubic feet] per day in any calendar
month in a calendar year . . . [is] subject to the impact fee.” Id. at
1062 (first alteration in original) (quoting ALJ Opinion at 26
(Feb. 19, 2015)). The ALJ looked to the PUC’s proposed
rulemaking orders interpreting the definition and gave “great
deference” to the administrative agency to support the Bureau of
Investigation and Enforcement’s assessment of fees. Id. Snyder
Brothers and PIOGA appealed to the PUC.

The PUC agreed with the ALJ, viewing the dispositive issue
as “whether or not the well met Section 2301’s definition of a
stripper well, i.e., did not produce more than 90,000 cubic feet of
gas per day in ‘any calendar month.’” Id. Finding the term “any”
ambiguous, the PUC applied canons of statutory construction and
looked to legislative history. Id. at 1062–63. The PUC

expressed its concern that relieving a producer of having
to pay an impact fee based on only one month’s reduced
production would create an incentive for “unscrupulous
producers” to deliberately reduce production at a well
during one month of a calendar year to avoid paying the
fee for the whole year.

Id. at 1063. The PUC found support to liberally construe the
statute through the government’s desire to collect impact fees. Id.
The PUC adopted the decision of the ALJ with slight modifica-
tions. Id. Snyder Brothers and PIOGA appealed to the common-
wealth court.

An en banc panel of the commonwealth court reversed the
PUC. Snyder Bros., Inc. v. Pa. Pub. Util. Comm’n, 157 A.3d
1018 (Pa. Commw. Ct. 2017) (en banc); see Vol. XXXIV, No. 3
(2017) of this Newsletter. The majority concluded that the term

“any” as used in the definition of stripper well was unambiguous.
Snyder Bros., 198 A.3d at 1063. Therefore, a well that failed to
exceed the 90,000 cubic-foot production threshold in any month
of the year was exempt from the impact fee. Id. at 1064.

While the commonwealth court found the plain meaning of
the statute unambiguous, it analyzed the PUC’s interpretation
through its own statutory construction. Id. The majority “rejected
the notion that the desire to collect more impact fees for the
government was a legitimate basis for liberally construing the
statute in the manner employed by the PUC.” Id. at 1065. The
majority also declined to give deference to the PUC’s interpreta-
tion embodied in its proposed rulemaking orders. Id. Lastly, the
majority concluded that the penalties imposed under Act 13 for
failure to pay impact fees made the statute penal in nature, and
subject to the rule of lenity. Id. The commonwealth court reversed
the PUC. Id.

The supreme court analyzed the commonwealth court’s
decision using a de novo standard of review because “issues of
statutory interpretation are questions of law.” Id. at 1071. The
majority framed the “pivotal” question as “the definition of
‘stripper well,’ as it has been incorporated and utilized in the
definition of ‘vertical gas well.’” Id. at 1071–72 (emphasis
omitted). The majority began its analysis by noting that the term
“any” can have either of two “divergent” meanings: it could mean
“all or every,” or it could mean “one.” Id. at 1072. The court
looked to the context of the use of “any” within “the overall
statutory framework in which it appears” to determine that the
term “any” is ambiguous as used in the definition of stripper well.
Id. at 1073. The court then conducted its own statutory interpreta-
tion analysis to ultimately agree with the PUC and disagree with
the commonwealth court.

The court concluded that the PUC’s interpretation ensured
“stability in the impact fee assessment process,” whereas Snyder
Brothers’ and PIOGA’s interpretation “would lead to an unreason-
able result, as it would permit well operators who have enjoyed
robust production from their wells for the majority of a calendar
year to avoid paying the impact fees to the municipalities merely
because of the happenstance of one month’s diminished produc-
tion.” Id. at 1079. With these considerations, the court found that
the commonwealth court’s holding impermissibly favored “the
private financial interests of producers over the public interest of
counties and municipalities in having sufficient fiscal capabilities
to protect their residents from the deleterious effects of unconven-
tional drilling activities.” Id. The court held that “under Act 13, an
unconventional vertical well is a ‘vertical gas well’ subject to
assessment of an impact fee for a calendar year whenever that
well’s natural gas production exceeds 90,000 cubic feet per day
in at least one calendar month of that year.” Id.
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W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

DEED CONSTRUED TO HAVE CONVEYED ADJOINING

MINERAL TRACT UNDER STRIP-AND-GORE DOCTRINE

The court in Greer v. Chesapeake Exploration, L.L.C., No.
02-17-00405-CV, 2018 WL 6565790 (Tex. App.—Fort Worth
Dec. 13, 2018, no pet. h.) (mem. op.), considered the effect of a
1972 deed by E.G. Senter & Company (Senter) to Arlington
South Properties #2, conveying fee simple title to a 54.95-acre
tract of land in Arlington, Texas.

The tract Senter sold had once been part of a larger 85.58-
acre parcel. In 1970 Senter had conveyed the eastern 30.59 acres
to the State of Texas for the construction and use of a highway,
reserving the oil, gas, and sulphur underlying the highway tract.
Years after the 1972 sale Chesapeake acquired oil and gas leases
from the successors to the interest of Senter’s buyer and drilled a
producing gas well in a pooled unit that included the highway
acreage. Relying on its title examiner’s advice that Senter had
conveyed its minerals underlying the adjoining highway tract
along with the 54.95 acres specifically described in its deed,
Chesapeake paid no royalty to Senter. Senter sued Chesapeake
and the owners of the 54.95-acre tract, arguing that the 1972 deed
did not include the minerals it had reserved underlying the
highway tract in its earlier deed. Id. at *1. The court of appeals
affirmed summary judgment against Senter based on the strip-and-
gore doctrine.

Under the strip-and-gore doctrine, the court observed, a deed
may be construed to include land that adjoins that described in the
deed notwithstanding that the adjoining land lies outside the
deed’s specific land description. Id. at *3. According to the court,

the doctrine applies when the evidence shows that (1) the
adjoining land is of certain character—relatively narrow,
small in size and value in comparison to the expressly
conveyed land, and no longer of importance or value to
the grantor of the larger tract, (2) the adjoining land was
not included in the property description in the deed at
issue, and (3) no other language in the deed indicates
that the grantor intended to reserve an interest in the
adjoining land.

Id. at *4. After rejecting Senter’s assertion that the strip-and-gore
doctrine only applies when a deed’s legal description is
ambiguous, the court found that the requirements for applying it
were met in this case. Id. at *5–6.

Senter’s principal contention was that the highway tract,
containing 30.59 acres, was not small in comparison to the 54.95-
acre tract described in the 1972 deed. Yet “there is no exact size
ratio that must be adhered to for the doctrine to apply,” the court
declared, and “[n]one of the cases cited by [Senter] prescribe[d]
a rigid formula for the size comparison.” Id. at *5. Importantly, in
the court’s analysis, Senter’s 1972 sale deprived it of ready access
to the highway tract’s minerals. Were the court not to apply the
strip-and-gore doctrine because of the highway tract’s relatively

large size, it reasoned, it would have to conclude that Senter
intended to retain ownership of an inaccessible and undevelopable
property interest with the hope that it would one day benefit from
the interest via pooling or advancing technology. Id. Such a
construction of the 1972 deed did not make sense to the court and
would, moreover, go against “Texas’s public policy that the
State’s natural resources should not only be conserved but
developed.” Id.

Interestingly the court’s opinion does not rely on the
significant body of case law focusing on deeds to land adjoining
roads and other easements. Those would undoubtedly support the
result and, it would seem, have made the court’s decision easier.

Editor’s Note: The reporter’s law firm was involved in this
case on behalf of Chesapeake.

CORRECTION DEED HELD INEFFECTIVE WITHOUT

EXECUTION BY GRANTEE’S PURCHASERS

The court in Yates Energy Corp. v. Broadway National Bank,
No. 04-17-00310-CV, 2018 WL 6626605 (Tex. App.—San
Antonio Dec. 19, 2018, no pet. h.) (mem. op.), addressed the
effect of a purported correction deed by Broadway National Bank
(Broadway), as trustee of the Mary Frances Evers Trust, to Eben
John Evers (John), one of the trust’s beneficiaries. On the basis of
its construction of Texas’s peculiar statutes concerning correction
instruments, the court held the deed invalid.

Broadway, as trustee, held mineral interests in land in DeWitt
and Gonzales Counties, Texas, pursuant to a trust agreement by
Mary Frances Evers. In 2005, following Mary’s death in 2003,
Broadway executed a mineral deed in which it conveyed an
undivided 25% of the trust’s minerals to John. Afterward, in 2006,
it executed a correction deed purporting to change the 2005
conveyance to vest in John only a life estate, with remainder to
other beneficiaries. John did not execute the 2006 correction
deed. In 2012 John executed a deed and an assignment to Yates
Energy Corporation (Yates), conveying the interests that had been
conveyed to him by Broadway. Id. at *1–2.

After a title attorney called into question both the 2005 deed
and the 2006 correction, Broadway and John (joined by other
grantees who were parties to the same deed) in 2013 executed
another correction deed, again purporting to change John’s
interest from a fee simple to a life estate. After John died in 2014,
a dispute developed between the remaindermen who followed
John’s life estate and Yates and its assignees. Broadway sought
from the probate court and obtained a summary judgment
declaring the 2013 amended correction deed to be a valid deed
granting only a life estate, so that the remaindermen named in the
deed, and not Yates, were entitled to John’s minerals. Id. at *3–4.

Under the Texas Property Code, the court observed, the
parties to a transaction may make material corrections—and there
was no dispute that the correction Broadway sought to make was
material—if certain requirements are met. Id. at *5. In particular,
a correction instrument making a material correction must be
“executed by each party to the recorded original instrument of
conveyance the correction instrument is executed to correct or, if
applicable, a party’s heirs, successors, or assigns.” Id. (quoting
Tex. Prop. Code Ann. § 5.029(b)(1)). As a matter of statutory
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construction, and particularly the phrase “if applicable,” this
meant to the court that a correction instrument making a material
change must be executed by a party’s heirs, successors, or assigns,
as opposed to the original parties, if the property conveyed has
been assigned or conveyed by the original party. Id. at *6. Thus,
contrary to Broadway’s position that only the original parties to
a deed need join in a correction unless successors to the property
qualify as bona fide purchasers, the 2013 correction deed was
invalid without the joinder of Yates and its assignees, the court
held. Id.

A puzzling concurrence seems to suggest that parties owning
interests affected by a conveyance might not be generally free to
correct instruments as they may agree absent the Texas
legislature’s permission but could somehow, if the statutes were
misconstrued, adversely affect a nonparty’s property interests. See
id. at *7–10 (Alvarez, J., concurring).

DIVORCE DECREE DIVESTING HUSBAND OF MINERALS

ALLEGEDLY HIS SEPARATE PROPERTY UPHELD

When Ronald Keith Moore and his wife, Zuzanna E. Moore,
divorced in 2005, the husband did not appear at the final hearing
and did not appeal the divorce decree, which divided equally
between the spouses the “oil, gas or other minerals . . . standing
in the name of the parties or either party.” Some eight years later
the ex-wife discovered producing oil and gas interests of her ex-
husband and contacted the producers to pay half of any revenue
to her. On appeal of orders intended to assist the ex-wife, the
court in Moore v. Moore, No. 11-16-00282-CV, 2019 WL
386517 (Tex. App.—Eastland Jan. 31, 2019, no pet. h.), rejected
the ex-husband’s effort to assert that his “inherited” mineral
interests were separate property that should not have been
divided.

A party who asserts that property is separate in character has
the burden to rebut the general presumption that any property held
during marriage is community property, capable of division in a
manner the court determines equitable on divorce. Id. at *5. “[A]
court has jurisdiction to characterize community property—even
if it does so incorrectly,” id. at *6 (quoting Pearson v. Fillingim,
332 S.W.3d 361, 364 (Tex. 2011)), and because the husband did
not appear and prove at the divorce hearing that his mineral
interests were separate property, he did not overcome the
presumption that the minerals in question were community
property, id.

RESOLUTION OF BOUNDARY QUESTION AGAINST WELL

OPERATOR RAISES REMEDIAL ISSUES

Ellison v. Three Rivers Acquisition LLC, No. 13-17-00046-
CV, 2019 WL 613262 (Tex. App.—Corpus Christi Feb. 14, 2019,
no pet. h.) (mem. op.), principally decided the question of whether
Concho Resources, Inc.’s (Concho) Sugg No. 3 well was located
on land in Irion County, Texas, it held under an oil and gas lease
from the Sugg family or was instead on land under other leases
operated by Marsha Ellison.

The court reversed the trial court’s summary judgment in
Concho’s favor, holding that the land was within Ellison’s leased
acreage notwithstanding some uncertainty surrounding the legal
description used in her lease and in the 1927 deed from which her

lessors’ title was derived. Id. at *6. A written stipulation
concerning the boundary between the Concho and Ellison
leaseholds, which Concho’s predecessor had obtained from
Ellison before drilling, was insufficient to change the boundary so
as to vest leasehold title in Concho, lacking identification of a
grantor and grantee and operative words of grant. Id. at *8. As a
result, the Concho well was producing oil from Ellison’s land.
Because Concho was on notice of the valid, albeit unclear, land
descriptions in Ellison’s and its own chain of title, the court
further held, it was a bad faith trespasser, making Ellison entitled
to the well and all of its production, without any recovery to
Concho and the predecessors to its interest out of proceeds from
the well’s production. Id. at *11.

That ruling led the court to address whether summary
judgments for Samson Resources Co. and affiliates (collectively,
Samson), which had drilled the well, and for Samson’s and
Concho’s purchaser of oil from the well, Sunoco Logistics
Partners Operations GP LLC and affiliates (collectively, Sonoco),
should be upheld against Ellison’s claims for conversion of the oil
production from the well and for failure to pay production
proceeds as required by chapter 91 of the Texas Natural
Resources Code. Id. at *11–12. Concerning conversion, the court
noted that it consists of “the unauthorized and wrongful
assumption and the exercise of dominion and control over the
property of another, to the exclusion of or inconsistent with the
owner’s rights.” Id. at *12 (quoting Rogers v. Ricane Enters., Inc.,
930 S.W.2d 157, 165 (Tex. App.—Amarillo 1996, writ denied)).
There was no question, according to the court, concerning the
exercise of wrongful dominion over the oil produced from the
Sugg No. 3, making damages for conversion recoverable for that
oil to the extent produced within the period of the two-year statute
of limitations. Id. at *12–13. Moreover, by questioning the
validity of Samson’s drilling permits for two other wells located
near her boundary, Ellison raised a genuine fact issue whether
those wells were misappropriating oil from the disputed tract. Id.
at *12. A further fact issue concerned the possible commingling
of oil from the Sugg No. 3 with oil from another well, making
summary judgment for Sunoco inappropriate. Id.

Sunoco argued that it could not be held statutorily liable for
nonpayment under chapter 91 because it was not a “payor” against
whom recovery is available under Tex. Nat. Res. Code Ann.
§ 91.401. Ellison, 2019 WL 613262, at *13. That section defines
“payor” as the party who undertakes to distribute oil and gas
proceeds, whether as the purchaser of production or as the
operator of the well. Id. Sunoco’s arrangement was that it would
pay the operator and that the operator would be responsible for
distribution of the proceeds to others entitled to payment. Id. at
*14. Ellison countered that the statute contemplated that there
might be multiple payors and that Sunoco should not avoid
liability by having contracted with operators who had no right to
produce the oil and therefore could not be alternative “payors”
themselves. Id. The court found that Ellison had at least raised a
genuine issue of material fact concerning who was a statutory
payor under the circumstances. Id.

Editor’s Note: The reporter’s law firm is involved in this
case on behalf of Samson.
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FOURTH CIRCUIT RULES THAT THE U.S. FOREST SERVICE

VIOLATED THE NFMA, NEPA, AND MLA AND ABANDONED

ITS RESPONSIBILITY TO PRESERVE NATIONAL FOREST

RESOURCES

In Cowpasture River Preservation Ass’n v. U.S. Forest Serv.,
911 F.3d 150 (4th Cir. 2018), reh’g denied (Feb. 25, 2019), the
U.S. Court of Appeals for the Fourth Circuit ruled that the U.S.
Forest Service (Forest Service) violated the National Forest
Management Act of 1976 (NFMA), 16 U.S.C. §§ 472a, 521b,
1600–1614, when it decided to issue a permit and create a 21-
mile-long right-of-way for the Atlantic Coast Pipeline through
parts of the George Washington and Monongahela National
Forests. The court also held that the Forest Service’s actions
violated the National Environmental Policy Act of 1969 (NEPA),
42 U.S.C. §§ 4321–4347, and that it lacked authority under the
Mineral Leasing Act of 1920 (MLA), 30 U.S.C. §§ 181–263, to
grant a pipeline right-of-way across the Appalachian National
Scenic Trail. The case was remanded to the Forest Service for
further proceedings.

The Federal Energy Regulatory Commission (FERC)
prepared an environmental impact statement (EIS) for the project,
as required by NEPA. In its comments on FERC’s notice of intent
to prepare an EIS for the Atlantic Coast Pipeline, the Forest
Service noted, among other things, the need for analyzing
alternative routes for the pipeline and the need to address
concerns about landslides, slope failures, sedimentation, and
impacts to groundwater, soils, and threatened and endangered
species that would result from the construction of the pipeline.
Cowpasture, 911 F.3d at 155. In October 2016, the Forest Service
requested 10 site-specific stabilization designs for selected areas
from the pipeline developer to demonstrate the effectiveness of its
proposed steep slope stability program. Id. at 156. In comments
provided in April 2017 on FERC’s draft EIS, the Forest Service
objected to many of the conclusions FERC had drawn, mainly
regarding the scope of the impacts to national forest resources and
the effectiveness of mitigation techniques, and expressed concern
regarding the pipeline developer only providing two of the ten
requested site designs with no plans to provide the additional
eight designs. Id. at 157. In May 2017, the Forest Service changed
course and notified FERC and the pipeline developer that it no
longer required the remaining eight site-specific stabilization
designs before it would authorize the project. Id. at 158–59. In a
series of draft records released in July and October 2017, the
Forest Service concluded that the “major pipeline route alterna-
tives and variations do not offer a significant environmental
advantage when compared to the proposed route or would not be
economically practical,” that FERC “adequate[ly] consider[ed]
the route across the National Forests,” and that alternative routes
“would not provide a significant environmental advantage over a
shorter route that passes through National Forests.” Id. at 159
(alterations in original). After issuing the final record of decision

in November 2017, the Forest Service granted a right-of-way
across the Appalachian National Scenic Trail in January 2018. Id.
at 160. Several environmental groups challenged the Forest
Service’s decisions.

The Fourth Circuit separately analyzed each of the statutes
the petitioners claimed the Forest Service violated: the NFMA,
NEPA, and MLA. The NFMA sets forth substantive and proce-
dural standards that govern the management of national forests
and establishes a procedure for managing the lands using “forest
plans,” which govern the activities that can occur in national
forests. The Forest Service suggested project-specific amend-
ments to the forest plans when making its recommendations
regarding the pipeline, which would have exempted the pipeline
project from 13 plan standards relating to soil, water, riparian,
threatened and endangered species, and recreational and visual
resources. The petitioners argued that the amendments to the
forest plans did not comply with the Forest Service’s 2012
planning rule (promulgated under NFMA authority), see National
Forest System Land Management Planning, 77 Fed. Reg. 21,162
(Apr. 9, 2012) (to be codified at 36 C.F.R. pt. 219), because they
did not provide the “purpose” prong of the “directly related”
analysis required under the rule, Cowpasture, 911 F.3d at 162
(citing 36 C.F.R. § 219.13(b)(5)), and the court agreed, stating
that the Forest Service acted arbitrarily and capriciously in
concluding that the requirements for soil, riparian resources, and
threatened and endangered species were not directly related to the
purpose of the forest plan amendments, id. at 164. Additionally,
the court discussed the Forest Service’s determination that a
project-specific forest plan amendment would not have substantial
adverse effects on the national forests, concluding that this
determination was arbitrary and capricious given the substantial
evidence in the record to the contrary. Id. at 166. The court further
held that the Forest Service violated its obligations under the
NFMA and its own forest plans by not demonstrating that the
pipeline project’s needs “could not be reasonably met on non-
national forest lands.” Id. at 168. As to NEPA, the court found
that the Forest Service failed to sufficiently consider alternative
routes and had not taken a “hard look” at the environmental
consequences of the pipeline project, including the risks that the
Forest Service had originally contemplated, such as landslides,
erosion, and water quality. Id. at 170. Lastly, the court held that
the Forest Service violated the MLA because it lacked jurisdiction
to grant a right-of-way across the Appalachian National Scenic
Trail. Id. at 181. The court determined that the Secretary of the
Interior, and not the Forest Service, is the administrator of the
Appalachian National Scenic Trail because it is a unit of the
National Park System. Based upon this determination, the court
vacated the right-of-way granted by the Forest Service. Id. at 183.

FOURTH CIRCUIT VACATES NATIONWIDE PERMIT FOR

MOUNTAIN VALLEY PIPELINE

In Sierra Club v. U.S. Army Corps of Engineers, 909 F.3d
635 (4th Cir. 2018), the U.S. Court of Appeals for the Fourth
Circuit held that the U.S. Army Corps of Engineers (Corps)
lacked statutory authority to use its own special condition as part
of its certification of Nationwide Permit 12 (NWP 12) under the
Clean Water Act (CWA) instead of a different special condition
imposed by the State of West Virginia.
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The 42-inch-diameter Mountain Valley Pipeline is proposed
to run 304 miles through parts of West Virginia and Virginia,
crossing 591 federal water bodies, including four major rivers,
three of which are navigable-in-fact rivers (the Elk, Gauley, and
Greenbrier) regulated by section 10 of the Rivers and Harbors Act
of 1899, 33 U.S.C. § 403. The construction of the pipeline will
involve discharge of fill material into federal waters, which, under
section 404 of the CWA, 33 U.S.C. § 1344, requires that the
pipeline company obtain clearance from the Corps before
construction begins. Sierra Club, 909 F.3d at 639.

The Corps has two methods to obtain a permit to discharge
fill material into federal waters: (1) by obtaining an individual
permit on a case-by-case basis, or (2) by fitting the proposed
activity within the scope of an existing general permit. Id. at
639–40. The existing general permit in this case would be NWP
12, which allows “developers to undertake an entire category of
activities deemed to create only minimal environmental impact.”
Id. at 640 (quoting Crutchfield v. Cnty. of Hanover, Va., 325 F.3d
211, 214 (4th Cir. 2003)). NWP 12 allows for the discharge into
federal waters of dredged or fill material resulting from the
“construction, maintenance, repair, and removal of utility lines
and associated facilities in waters of the United States.” Id. Under
the CWA, the pipeline company is required to provide certifica-
tion for the permit from the state in which the regulated discharge
originates, unless the federal permitting agency determines that
the certification requirement has been waived. Id. (citing 33
U.S.C. § 1341(a)(1)).

The State of West Virginia imposed additional special
conditions on NWP 12, including (1) a requirement that a pipeline
must obtain an individual state water quality certification if the
pipeline is equal to or greater than 36 inches in diameter or if it
crosses waters regulated under section 10 of the Rivers and
Harbors Act, and (2) a time limit of 72 hours for individual stream
crossings. Id. at 640–41. The pipeline company applied to the
West Virginia Department of Environmental Protection
(WVDEP) for an individual water quality certification; however,
after a series of challenges to this individual certification, the
WVDEP waived its requirement for an individual water quality
certification. Id. at 641. As to the stream crossings condition, the
Corps found that the “dry” open-cut method by which the pipeline
company planned to construct the pipeline through the rivers was
more protective of water quality than the West Virginia 72-hour
special condition and replaced the special condition set forth by
the State of West Virginia with this method. The Corps then
issued the verification, and subsequent reinstatement with
modifications, concluding that the pipeline project met the criteria
of NPW 12. Id. at 641–42.

As to the question regarding whether the Corps can replace
state special conditions with alternative, more protective condi-
tions, the Fourth Circuit held that the Corps’ verification violated
section 401 of the CWA, 33 U.S.C. § 1341, because the Corps is
required to incorporate the state’s certification with its special
conditions into the federal verification without modification.
Sierra Club, 909 F.3d at 646. The court noted that any decision
to the contrary would allow the Corps to “unilaterally set aside
state certification conditions as well as undermine the system of
cooperative federalism upon which the [CWA] is premised.” Id.
at 648. Additionally, the court held that without public notice and

comment, section 401 does not allow a state to waive its special
conditions on a case-specific basis because it would allow the
state to circumvent the notice requirements of the CWA. Id. at
654. Therefore, the Fourth Circuit vacated the verification and
reinstatement in their entirety.

FEDERAL APPEALS COURT DETERMINES THAT LESSEE

FAILED TO COMPLY WITH POOLING CLAUSE WHEN IT DID

NOT MAIL COPY OF POOLING DECLARATION TO LESSORS

PRIOR TO EXPIRATION OF PRIMARY TERM

In Berghoff v. Chesapeake Appalachia, LLC, 747 F. App’x
120 (4th Cir. 2018) (unpublished), the U.S. Court of Appeals for
the Fourth Circuit determined that the lessee failed to properly
exercise the pooling power in an oil and gas lease when it did not
mail a copy of the pooling declaration to the lessors prior to the
expiration of the primary term of the oil and gas lease. The Fourth
Circuit also determined that the district court had improperly
resolved a question of material fact in favor of the oil and gas
lessee. It vacated the district court’s summary judgment and
remanded the case for further proceedings.

In 2006, the landowners granted an oil and gas lease that
contained a five-year primary term and a secondary term that
provided that the lease would be extended

so much longer thereafter as oil, gas, and/or coalbed
methane gas or their constituents are produced or are
capable of being produced on the premises in paying
quantities, in the judgment of the Lessee, or as the
premises shall be operated by the Lessee in the search
for oil, gas, and/or coalbed methane gas.

Id. at 121–22. Additionally, the lease contained a pooling
provision that gave the lessee the right to consolidate the leased
premises with other lands to form a unit, but required that to
“effect such consolidation” the lessee must execute and record a
declaration of consolidation and “mail[] a copy thereof to the
Lessor of the address hereinabove set forth unless the Lessee is
furnished another address.” Id. at 122. A clause in the lease
addendum further provided that the lessors must give written
approval for the location of any roads, access roads, or pipeline
routes. Id.

Prior to the expiration of the primary term on November 27,
2011, the lessee surveyed a construction site on the lessors’
property for a well pad at a location agreed to by the lessors;
however, the lessors objected to the route for an access road to the
site and asked the lessee to move it. Id. The lessee refused and the
location was abandoned. In September 2011, the lessee starting
building a well pad on land adjoining the lessors’ property and, in
December 2011, spudded a well from this location. Id. at 122–23.
The lessee submitted an amendment to its permit to the West
Virginia Department of Environmental Protection in October
2011, seeking to extend the lateral leg of the wellbore so that the
lessors’ property would be included in the unit. On November 15,
2011, just 12 days before the primary term of the lessors’ lease
expired, the lessee executed and recorded a declaration and notice
of pooled unit, but the lessee did not mail a copy of the declara-
tion to the lessors. Id. at 123. When the lessee tendered royalty
payments to the lessors for their share of the unit’s production, the
lessors refused to accept them. Nearly two years after the primary
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term of the lessors’ lease expired, the lessee mailed a copy of the
pooling declaration to the lessors. Id.

The lessors filed suit in state court, claiming that their lease
had expired at the end of its primary term and that the lessee had
produced oil and gas from their lands without their permission,
and asked the court for both declaratory relief and money
damages. The case was removed to federal court and the lessee
moved for summary judgment on the grounds that operations
being conducted on other lands within the pooled unit at the time
that the primary term of the lessors’ lease expired were sufficient
to satisfy the habendum clause of the lease. The district court
agreed and granted summary judgment. The district court held
that the lessors’ lands had been pooled as part of the unit and that
the operations were sufficient under the terms of the lease. The
court further held that the lessors had unreasonably withheld their
consent when they objected to the planned route for the access
road to the well pad location the lessee had proposed to build on
the lessors’ land. The court rejected the lessors’ argument that the
lessee had improperly exercised the pooling power when it failed
to mail them the required notice of pooling before the expiration
of the primary term of their lease. Id. The lessors appealed.

The Fourth Circuit predicted that the West Virginia Supreme
Court of Appeals would apply “established principles” of pooling,
drawn from Texas precedents, and hold that an oil and gas lessee
may only pool leased interests so long as it does so in accordance
with the method and purposes as provided in the pooling clause.
Id. at 125. Based upon such a prediction, the Fourth Circuit
determined that the lessee failed to properly pool the lessors’
lands into the unit because it had not mailed a copy of the pooling
declaration to the lessors before the end of the primary term; such
action was a prerequisite to pooling required under the pooling
clause. Id. at 125–26.

The Fourth Circuit also determined that the district court
should not have decided whether the lessors had unreasonably
withheld consent to the proposed route to the well pad location
that was later abandoned because the record was too thin for
resolving such a fact-intensive question on summary judgment. Id.
at 125. The district court’s decision was vacated and remanded for
further proceedings. Id. at 127.

FEDERAL COURT GRANTS LESSEE’S MOTION FOR SUMMARY

JUDGMENT BECAUSE IT HAD PROPERLY POOLED AND

EXTENDED LEASES AND ACTED AS A REASONABLY PRUDENT

OPERATOR

In Games v. Chesapeake Appalachia, LLC, No. 5:17-cv-
00101, 2018 WL 3433280 (N.D. W. Va. July 16, 2018), the U.S.
District Court for the Northern District of West Virginia held that
an oil and gas lessee had properly pooled and extended its leases
and had acted as a reasonably prudent operator.

Two couples jointly owned land in Marshall County, West
Virginia, and on December 5, 2008, the couples granted separate,
but otherwise identical, oil and gas leases to the lessee. The leases
provided that the lessee has “the right to pool, unitize, or combine
all or parts of the Leasehold with other lands, whether contiguous
or not contiguous . . . .” Id. at *3. The habendum clauses provided
that the leases

shall continue beyond the primary term as to the entirety
of the Leasehold if any of the following is satisfied: (i)
operations are conducted on the Leasehold or lands
pooled/unitized therewith in search of oil, gas, or their
constituents, or (ii) a well deemed by Lessee to be
capable of production is located on the Leasehold or
lands pooled/unitized therewith, or (iii) oil or gas, or
their constituents, are produced from the Leasehold or
lands pooled/unitized therewith, or (iv) if the Leasehold
or lands pooled/unitized therewith is used for the under-
ground storage of gas, or for the protection of stored gas,
or (v) if prescribed payments are made . . . .

Id.

The leases also provided that

the Lessee shall be deemed to be conducting operations
in search of oil or gas, or their constituents, if the Lessee
is engaged in geophysical and other exploratory work
including, but not limited to, activities to drill an initial
well, to drill a new well, or to rework, stimulate, deepen,
sidetrack, frac, plug back in the same or different
formation or repair a well or equipment on the Leasehold
or any lands pooled/unitized therewith (such activities
shall include, but not be limited to, performing any
preliminary or preparatory work necessary for drilling,
conducting internal technical analysis to initiate and/or
further develop a well, obtaining permits and approvals
associated therewith and may include reasonable gaps in
activities provided that there is a continuum of activities
showing a good faith effort to develop a well or that the
cessation or interruption of activities was beyond the
control of Lessee, including interruptions caused by the
acts of third parties over whom Lessee has no control or
regulatory delays associated with any approval process
required for conducting such activities).

Id.

The landowners ultimately filed suit against the lessee in state
court seeking a judicial declaration that their leases had expired
at the end of their primary terms; they also claimed emotional
distress and breach of the implied covenant to market and sought
punitive damages. The landowners alleged that the leases could
not have been extended into their secondary terms because the
lessee never drilled a well on their leases nor had it pooled their
leases into a unit for another well. Further, the landowners alleged
that, for the same reasons, the lessee had no right to tender
payments under the lease’s “delay in marketing” clause. Id. at *1.

The case was removed from state court to the Northern
District of West Virginia and the lessee moved for summary
judgment because it had included the leased premises as part of a
unit that was covered by a declaration and notice of pooled unit
effective as of June 12, 2013, and recorded on August 30, 2013;
both actions occurred prior to the expiration of the primary terms
on December 5, 2013. Id.

The district court granted the lessee’s motion and held that
the leases were in their secondary term and properly pooled with
other adjoining tracts because the operations of the lessee
extended the leases beyond their primary term, pursuant to the
express provisions of the leases. Id. at *2–4. The court also held
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that, even if the operations had been insufficient, the leases were
extended by the tender of the “delay in marketing” payments,
which was a third alternative method for extending the leases. Id.
at *4.

The court also rejected the landowners’ argument that the
lessee violated the implied covenant to market because the
landowners had not alleged a breach of an express provision of
the leases and the lessee had done what was reasonably expected
of all operators of ordinary prudence, with regard for the interests
of both the lessors and the lessee. Id. at *5.

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

WYOMING SUPREME COURT REVIVES TRONA MINER’S TAX

DEDUCTION

In Solvay Chemicals, Inc. v. Department of Revenue, 2018
WY 124, 430 P.3d 295, Solvay Chemicals, Inc. (Solvay) appealed
a Wyoming Department of Revenue (DOR) assessment of the
taxable value of soda ash produced as its Sweetwater County
trona mine to the Wyoming Board of Equalization (Board).
“Solvay disputed the calculations the DOR used to determine the
amount of the deduction for bagging some of the soda [ash].” Id.
¶ 1. After a hearing and supplemental briefing, the Board focused
on a statutory construction issue neither party had raised, deciding
“that the issue was not the amount Solvay was entitled to deduct
for bagging costs, but rather, whether it was entitled to any
bagging deduction at all.” Id. The Board found that the governing
statute did not allow for a separate deduction for bagging, thus
rendering Solvay’s claim moot. Id. ¶ 9. Solvay timely petitioned
for review of the Board’s action, and the district court granted the
parties’ joint motion to certify the case to the Wyoming Supreme
Court, which the court accepted pursuant to Wyo. R. App. P.
12.09. Id. ¶ 10.

The Wyoming Supreme Court reversed the Board’s order.
Although the parties asked the court to decide the issue of
statutory interpretation as it applied to bagging cost deductions,
the court demurred, finding instead that “the Board exceeded its
authority when it decided an issue that was not before it.” Id. ¶ 1.
The court found one issue raised by the parties as dispositive:
“Whether the Board acted without observance of the procedure
required by law when it based its order on an issue not contested
or addressed by either party during the contested case hearing.”
Id. ¶ 2. According to the court: “It is only by either approving the
determination of the [DOR], or by disapproving the determination
and remanding the matter to the [DOR], that the issues brought
before the Board for review can be resolved successfully without
invading the statutory prerogatives of the [DOR].” Id. ¶ 17
(quoting Amoco Prod. Co. v. Wyo. State Bd. of Equalization, 12
P.3d 668, 674 (Wyo. 2000)). The court then analyzed the Board’s
statutory authority and concluded that it was “limited to
adjudicating the dispute between Solvay and the DOR.” Id. ¶ 25.
Finally, the court noted the Board had ignored established
procedural rules in tax appeals, under which the DOR’s valuations

are presumed to be valid, accurate, and correct. Id. ¶ 26.
Accordingly, on remand, the court ordered the Board to “review
the final decision made by the DOR and adjudicate the dispute
between DOR and Solvay regarding the valuation of the bagging
deduction.” Id. ¶ 27. The court further made clear that the Board
lacks the authority to decide a question wholly different from the
one presented in the aggrieved party’s appeal. Id.

C A N A D A  —  O I L  &  G A S

D O N A L D  G R E E N F I E L D

E M E R S O N  F R O S T A D

—  R E P O R T E R S  —

ALBERTA GOVERNMENT IMPLEMENTS PRODUCTION

CURTAILMENT RULES FOR OIL PRODUCERS

Introduction

The Government of Alberta has ordered and approved rules
for curtailment of the production of crude oil and crude bitumen
in Alberta. See Curtailment Rules, Alta. Reg. 214/2018. These
rules took effect in January 2019. Following an announcement by
Premier Rachel Notley on December 2, 2018, Order in Council
375/2018 was issued on December 3, 2018. Amendments were
made on December 12 and 31, 2018, and January 30, 2019, by
Orders in Council 434/2018, 438/2018, and 034/2019. The
Curtailment Rules currently provide that they are repealed
effective December 31, 2019.

The Curtailment Rules were the provincial government’s
response to a historically high differential between the price of the
West Texas Intermediate and Western Canada Select grades of
oil, which is regarded as being caused by constraints on access of
Alberta oil to export markets, and among other things had resulted
in high volumes of crude in storage. The initial stated intention
was to reduce production by 325,000 barrels of crude oil and
crude bitumen per day, or about 8.7% of provincial production.
The provincial government announced on January 30, 2019, that
aggregate provincial production for February and March 2019
would be set at 3.63 million barrels per day, an increase of 75,000
barrels per day from January 2019, due to storage volumes being
drawn down. See News Release, Gov’t of Alberta, “Province
Eases Oil Production Limits” (Jan. 30, 2019).

The Curtailment Rules

The stated intent of the Curtailment Rules is to “(a) effect
conservation and prevent wasteful operations, (b) prevent improv-
ident disposition, and (c) ensure the [prudent and] economical
development in the public interest of the crude bitumen and crude
oil resources of Alberta.” Curtailment Rules, Alta. Reg. 214/2018,
art. 2. The Curtailment Rules supersede any approvals, directives,
or orders issued by the Alberta Energy Regulator (AER), and any
agreements or approvals under the Mines and Minerals Act,
R.S.A. 2000, c. M-17, that allow crude oil or crude bitumen
production at a greater rate than is permitted under a curtailment
order. Curtailment Rules, Alta. Reg. 214/2018, art. 3(1).

Effective in January 2019, the Curtailment Rules grant the
Minister of Energy the authority to fix the combined provincial
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production of crude oil and crude bitumen in Alberta for a
calendar month, which as mentioned above will be 3.56 million
barrels per day in January and 3.63 million barrels per day in
February and March. The Minister may also by monthly order
allocate that combined provincial allocation to individual
operators, in accordance with the formulae in the Schedule to the
Curtailment Rules. These formulae are discussed below. Opera-
tors are not permitted to produce more than their allotment under
a curtailment order. Infractions are subject to administrative
penalties under the Responsible Energy Development Act, S.A.
2012, c. R-17.3, as well as additional penalties under the Oil
Sands Conservation Act, R.S.A. 2000, c. O-7, and the Oil and
Gas Conservation Act, R.S.A. 2000, c. O-6.

The Curtailment Rules import the definition of “operator”
from the Oil Sands Conservation Act in respect of crude bitumen,
and define the operator as the “licensee” or “approval holder” as
those terms are defined in the Oil and Gas Conservation Act in
respect of crude oil. Curtailment Rules, Alta. Reg. 214/2018, art.
1(e). All operators and their production are therefore caught by
the definition, regardless of whether the rights to extract from the
underlying mineral estate are derived from Crown or freehold
mineral leases. The volume restrictions are implemented at the
operator level, meaning that it is in effect assumed for these
purposes that the operator produces and controls 100% of the
production from the well or oil sands project.

One of the amendments, which was in effect only for January
2019, meant that no operator would have its January production
curtailed to a volume less than 84% of its October 2018 produc-
tion. Id. art. 5.1(1). This curtailment floor provided operators with
some certainty as to what their minimum production allotment
will be in 2019. A second change, which is in effect for the
months of January through March 2019, allows the Minister to
amend an operator’s curtailment order to increase the operator’s
allocation to an amount sufficient for the safe operation of an oil
sands project if that project is the only such project operated by
the operator and the project cannot be operated safely on the
volume allocated under the original ministerial order applicable
to that operator. Id. art. 5.2.

The Formulae

The Schedule contains the formulae for determining an
operator’s baseline production and adjusted baseline production,
and for calculating the percentage that the combined provincial
production allocation is of the aggregate of all operators’ adjusted
baseline production for the month in question.

Each operator’s baseline production will be equal to the
highest combined crude oil and crude bitumen production volume
it achieved during any calendar month in the 12-month period
starting with November 2017. Its adjusted baseline production
will be equal to that volume minus 310,000 barrels.

The Minister may make curtailment orders only in respect
of operators that have adjusted baseline production in excess of
zero barrels, meaning, in other words, operators whose baseline
production is in excess of 310,000 barrels. It is thought that
because of this 310,000 barrel per month benchmark, only about
25 Alberta operators (Curtailed Operators) will be directly subject
to curtailment orders. The Curtailment Rules also allow the
Minister to curtail an operator that did not meet a 10,000 barrel

per day threshold before November 2018, if the operator achieves
that daily level over the course of a calendar month after October
2018.

The aggregate provincial production allocation is then dis-
tributed to the Curtailed Operators pro rata according to a formula
that adds the 310,000 barrel benchmark volume back to their
adjusted baseline production for the purpose of the allocation, and
multiplies that volume by the percentage referred to above. This
of course has the effect of allocating the province-wide curtail-
ment percentage across only the Curtailed Operators.

Consequences, Intended and Otherwise

A Curtailed Operator could have a production allocation after
curtailment that is higher than the volume of crude that it is
capable of producing if, for example, it sold producing assets at
some time after November 2017 and did not replace that produc-
tion in Alberta or at all. The Curtailment Rules permit two or
more operators to consolidate their respective allocations month
by month and redistribute the allocations among themselves as
they see fit. This has reputedly created a market for unutilized
monthly allocations.

Since the Curtailment Rules apply to production from both
Crown leases and freehold leases, issues may arise under freehold
leases that could expire in the absence of continuous production.
The province changed the Curtailment Rules on January 30, 2019,
to allow the Minister to amend a Curtailed Operator’s curtailment
order for subsequent months to increase the production allocation
of that operator to a volume sufficient to retain its mineral rights
if the Curtailed Operator can demonstrate to the Minister’s
satisfaction that at least 80% of its production is freehold produc-
tion and that its production allocation would otherwise be
insufficient to allow it to produce the volume contractually
required to retain its freehold mineral rights. Id. art. 5.4. Curtailed
Operators will have to manage their curtailments carefully if they
produce a large proportion of their crude oil from freehold leases.
The provisions of freehold leases vary, such that shutting in
freehold wells because of curtailment orders may not result in
lease expiries, for example, because of force majeure clauses. Of
course, the result in each case is dependent on the terms of the
particular lease.

The Curtailment Rules were also amended on January 30,
2019, to allow the Minister to increase a Curtailed Operator’s
allocation to mitigate a long-term loss of crude bitumen produc-
tion if the Curtailed Operator can demonstrate to the Minister’s
satisfaction that (1) it operates an in situ oil sands project using
steam injection that accounts for at least 80% of its forecast 2019
production, (2) the 2019 volume forecast is at least 125% of its
2018 forecast for that project, (3) steam injection at the project
had started in 2018 prior to December 3, and (4) compliance with
the existing curtailment order would result in the long-term loss
of crude bitumen production. Id. art. 5.3.

Most of the wells and projects operated by Curtailed Opera-
tors are owned jointly with other working interest partners, so
those co-owners will see their production curtailed as well in
some fashion, which may give rise to disputes between working
interest owners regarding how an operator has allocated its
curtailment across the operator’s portfolio. Again, how these
disputes should be resolved will depend in part on the provisions
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of the relevant contracts. The Curtailment Rules contain a
provision that applies to allow an operator that is composed of
two or more persons carrying on business as a joint venture or
partnership to agree as to how the production from the joint
venture or partnership will be allocated to each participating party
for the purposes of complying with a curtailment order. Id. art. 6.
However, since well licenses can be held only by corporations and
individuals, and are typically held by one of the working interest
owners, e.g., the operator named in the operating agreement, it is
not clear what this rule was intended to accomplish.

Curtailment may have an impact on the liability management
ratings of Curtailed Operators under the AER’s rules relating to

well license transfers (e.g., where assets are being sold) because
the formula for calculating the rating is based in part on trailing
historical production revenue, although the effect will be miti-
gated because the calculation takes into account a rolling average 
of 36 trailing months, whereas the Curtailment Rules are currently
intended to be in effect for only 12 months.

The Curtailment Rules could also affect producers that have
contracts that require them to deliver minimum volumes of oil to
purchasers or that contain take-or-pay or similar obligations to
service providers. Again, the consequences will depend on the
provisions of the applicable contracts.
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F E D E R A L  —  M I N I N G

N O R A  R .  P I N C U S

J A S O N  D .  S T E I E R T

—  R E P O R T E R S  —

NEVADA REQUESTS DOE TO RETURN AND HALT URANIUM

SHIPMENTS

On March 11, 2019, the State of Nevada filed an emergency
request with the U.S. Court of Appeals for the Ninth Circuit
seeking an injunction to halt U.S. Department of Energy (DOE)
shipments of weapons-grade plutonium into Nevada from DOE’s
South Carolina Mixed Oxide Fuel Fabrication Facility. See
Plaintiff-Appellant’s Urgent Motion for Injunction Pending
Appeal, Nevada v. United States, No. 19-15202 (9th Cir. Mar. 11,
2019). Federal law required DOE to meet certain production
objectives to process plutonium into commercially usable mixed
oxide fuel by January 1, 2014. 50 U.S.C. § 2566(c). If DOE failed
to meet the production objectives, it was required to remove at
least one metric ton of plutonium from the State of South Carolina
by January 1, 2016. Id. DOE missed both deadlines, and in 2017
South Carolina filed suit in the U.S. District Court for the District
of South Carolina seeking to compel DOE to remove one metric
ton of defense plutonium. See South Carolina v. United States,

continued on page 2

F E D E R A L  —  O I L  &  G A S

K A T H L E E N  C .  S C H R O D E R

C O U R T N E Y  M .  S H E P H A R D

—  R E P O R T E R S  —

BLM’S METHODOLOGY FOR ANALYZING GHG IMPACTS OF

OIL AND GAS LEASING DECISIONS AFFORDED DEFERENCE

NEPA Requires BLM to Rigorously Analyze Climate
Change Impacts Prior to Issuing Oil and Gas Leases

In WildEarth Guardians v. Zinke, No. 1:16-cv-01724, 2019
WL 1273181 (D.D.C. Mar. 19, 2019), the U.S. District Court for
the District of Columbia held that the Bureau of Land Manage-
ment (BLM) failed to comply with the National Environmental
Policy Act (NEPA) when analyzing greenhouse gas (GHG)
emissions from several Wyoming federal oil and gas lease sales.
The plaintiffs challenged BLM’s decision to approve 473 federal
oil and gas leases in Wyoming, Utah, and Colorado. Id. at *4. The
decision concerns 282 federal oil and gas leases issued in
Wyoming following five lease sales between May 2015 and
August 2016. Id. For each lease sale, BLM’s Wyoming district
offices prepared an environmental assessment (EA), which
included a qualitative discussion of climate change impacts and

continued on page 3

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N  &  W I L L  M A R S H A L L

—  R E P O R T E R S  —

TENTH CIRCUIT HOLDS BLM VIOLATED NEPA BY FAILING

TO CONSIDER HYDRAULIC FRACTURING WATER USAGE

In Dine Citizens Against Ruining Our Environment v.
Bernhardt, No. 18-2089, 2019 WL 1999298 (10th Cir. May 7,
2019), the U.S. Court of Appeals for the Tenth Circuit held that
the Bureau of Land Management (BLM) violated the National
Environmental Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321–
4347, because BLM’s NEPA cumulative environmental impacts
analysis failed to properly consider the amount of additional water
required to hydraulically fracture horizontal oil and gas wells.

The case involved BLM’s issuance of permits to drill
horizontal, multi-stage hydraulically fractured wells in the Mancos
Shale area of the San Juan Basin in northeastern New Mexico. In
2003, BLM issued an environmental impact statement (EIS) for

New Mexico’s San Juan Basin, which includes the Mancos Shale.
Dine, 2019 WL 1999298, at *2. Notably, the EIS explicitly
considered the environmental impacts and associated water usage
required for vertical drilling in the formation, not horizontal
drilling. Id. at *3. In 2010, following improvement in horizontal
drilling technologies, operators began filing applications for a
permit to drill (APDs) for horizontal oil and gas wells within the
Mancos Shale. Id. at *2. As required by statute, BLM prepared an
environmental analysis (EA) for each proposed well. Id. In
response to the increase in APDs and in recognition of the
potential future development of the area, BLM prepared a new
reasonably foreseeable development scenario (RFDS) (the orig-
inal RFDS informed the 2003 EIS). Id. The new RFSD evalu-

continued on page 7
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No. 1:16-cv-00391, 2017 WL 7691885, at *1 (D.S.C. Dec. 20,
2017), aff’d, 907 F.3d 742 (4th Cir. 2018).

The District of South Carolina ruled that

[w]ithin two years from the date of the entry of this
injunctive order (or at the latest by 1/1/2020), the
Secretary of Energy shall, consistent with the National
Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 4321
et seq., and other applicable laws, remove from the State
of South Carolina, for storage or disposal elsewhere, not
less than one metric ton of defense plutonium or defense
plutonium materials, as defined by 50 U.S.C. § 2566.

Id. at *5. The U.S. Court of Appeals for the Fourth Circuit
affirmed. See South Carolina v. United States, 907 F.3d 742 (4th
Cir. 2018).

Eight months after this ruling, DOE published a NEPA
“supplement analysis” (under 10 C.F.R. § 1021.314(c)), but not
an environmental impact statement, to address the District of
South Carolina’s ruling. This supplement analysis provided that
DOE would send plutonium materials to several states, including
Nevada. Nevada learned of the supplement analysis and filed for
a preliminary injunction in the U.S. District Court for the District
of Nevada, which was denied on January 30, 2019. See Nevada v.
United States, 364 F. Supp. 3d 1146, 1149 (D. Nev. 2019),
appeal docketed, No. 19-15202 (9th Cir. Feb. 5, 2019). On the
same day, DOE disclosed that it had sent approximately 0.5
metric tons of plutonium to Nevada, unbeknownst to state
officials. See Plaintiff-Appellant’s Urgent Motion at 9.

On February 5, 2019, the State of Nevada appealed the
District of Nevada’s ruling and on April 1, 2019, the United
States filed its brief in response to the appeal. See Answering
Brief for Appellees, Nevada v. United States, No. 19-15202 (9th
Cir. Apr. 1, 2019), 2019 WL 1599071.

D.C. CIRCUIT HEARS ORAL ARGUMENT ON FINANCIAL

ASSURANCE REQUIREMENTS FOR HARDROCK MINING

UNDER CERCLA

On March 13, 2019, the U.S. Court of Appeals for the D.C.
Circuit heard oral argument in Idaho Conservation League v.
Wheeler, No. 18-1141 (D.C. Cir. filed May 16, 2018). The
petitioners, the Idaho Conservation League and numerous other
environmental organizations, challenged the U.S. Environmental
Protection Agency’s (EPA) decision not to promulgate rules under
section 108(b) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA). Section
108(b) requires that “classes of facilities establish and maintain
evidence of financial responsibility consistent with the degree and
duration of risk associated with the production, transportation,
treatment, storage, or disposal of hazardous substances.” 42
U.S.C. § 9608(b)(1). EPA decided, however, that “a section
108(b) rule for the hardrock mining industry is not appropriate
[because] . . . . [t]he record thus evaluated . . . supports EPA’s
determination that federal and state regulation and practices at
modern facilities reduce the risks posed by operating
facilities . . . .” Financial Responsibility Requirements Under
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CERCLA § 108(b) for Classes of Facilities in the Hardrock
Mining Industry, 83 Fed. Reg. 7556, 7558 (Feb. 21, 2018).

As presented by the petitioners, the D.C. Circuit panel will
address the following issues:

1. Is EPA’s final action contrary to CERCLA and
arbitrary because EPA ignored risks to health and the
environment posed by hardrock mines?

2. Is EPA’s final action contrary to CERCLA and
arbitrary because EPA ignored many of the financial
risks posed by hardrock mines?

3. Did EPA arbitrarily decide not to require financial
assurances for hardrock mines based on a mischar-
acterization of the costs and without considering benefits
to health and the environment?

4. Did EPA violate the [Administrative Procedure Act]
by not providing an opportunity to comment on aspects
of the final decision that are not a logical outgrowth of
its proposed rule?

Petitioners’ Opening Brief at 3, Idaho Conservation League v.
Wheeler, No. 18-1141 (D.C. Cir. Sept. 14, 2018), 2018 WL
4385113.

The ultimate resolution of this case could have multibillion-
dollar implications for a number of industries, including hardrock
mining, chemicals, petroleum, and electric power.
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GHG emissions and a finding of no significant impact (FONSI).
Id. at *4, 11.

As a preliminary matter, the court confirmed that BLM must
evaluate GHG emissions at the leasing stage. Id. at *11. The court
explained that BLM must “fully analyze the reasonably foresee-
able impacts of [GHG] emissions at the leasing stage” because
BLM makes “‘an irrevocable commitment to allow some’ GHG
emissions” when it issues an oil and gas lease. Id. at *13 (quoting
Sierra Club v. Peterson, 717 F.2d 1409, 1414 (D.C. Cir. 1983)).
The court, however, rejected the plaintiffs’ argument that BLM
was required to conduct parcel-by-parcel impact assessments at
the leasing stage, reasoning that BLM does not have the informa-
tion to make those assessments until the development (i.e., drilling
permit approval) stage. Id.

Although BLM could not analyze site-specific impacts at the
leasing stage, the court rejected BLM’s qualitative assessment of
direct GHG emissions and held that BLM should have quantified
the direct GHG emissions. Id. at *15. The court determined that
BLM “could reasonably foresee and forecast the impacts of oil
and gas drilling across the leased parcels as a whole,” id. at *14,
because the EAs and environmental impact statements (EISs) to
which the EAs were tiered allowed BLM to estimate the number

of wells to be drilled on lease parcels, the GHG emissions
produced by each well, and emissions from all wells overseen by
field offices and within Wyoming, id. at *14–15. The court found
that BLM did not provide a reasonable justification for its claim
that “quantification would be overly speculative and not helpful
in conducting informed decisionmaking.” Id. at *16.

The court also held that NEPA required BLM to project the
indirect GHG emissions generated by combusting oil and gas
from the leased parcels. Id. at *17. BLM defended its decision not
to analyze these emissions, arguing that indirect emissions were
not reasonably foreseeable. The court, however, disagreed, stating
that because production of oil and gas is the purpose of the leasing
program, the downstream use of oil and gas and the resulting
emissions are “reasonably foreseeable effects of oil and gas
leasing.” Id. at *18. The court required BLM to “strengthen its
discussions of the environmental effects of downstream oil and
gas use” on remand. Id. at *20. Although the court did not require
BLM to quantify downstream emissions, the court stated that
BLM must “thoroughly explain” its decision “[i]f BLM decides
that quantification is not possible or helpful.” Id.

Further, the court held that BLM’s cumulative impacts
analysis was inadequate because BLM did not quantify expected
GHG emissions from the leased parcels and then compare them
“to emissions from other BLM-managed projects in the region and
across the country.” Id. at *21. The court held that NEPA
“require[s] that BLM quantify the emissions from each leasing
decision—past, present, or reasonably foreseeable—and compare
those emissions to regional and national emissions, setting forth
with reasonable specificity the cumulative effect of the leasing
decision at issue.” Id. at *22. The court further held that cumula-
tive impacts analysis should include discussions of “other BLM
actions in the region—such as other lease sales—[that] are
reasonably foreseeable when an EA is issued” and “place
[downstream GHG] emissions in the context of local and regional
oil and gas consumption” to the extent BLM can reasonably
quantify these emissions. Id.

Finally, although the court required a more comprehensive
analysis from BLM, the court disagreed with the plaintiffs that
BLM should have used the social cost of carbon protocol or
global carbon budget protocol. Id. at *22–23. Instead, the court
found that BLM provided “reasoned determination[s]” regarding
its choice of methodology and held BLM was entitled to defer-
ence. Id. at *23.

Despite the court’s finding that BLM did not comply with
NEPA prior to issuing the oil and gas leases at issue, the court did
not void the leases. Instead, the court remanded the EAs and
FONSIs to BLM to address the deficiencies in BLM’s direct,
indirect, and cumulative impacts analyses and enjoined BLM from
issuing any drilling permits until BLM produces an analysis that
satisfies NEPA. Id. at *27–28. BLM acted promptly in response,
finalizing a supplemental EA and FONSI and filing them with the
court on May 7, 2019.
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This decision received considerable attention because the
U.S. District Court for the District of Columbia issued it, the court
required a rigorous analysis of GHG impacts associated with
leasing, and it affected a significant number of oil and gas leases.
At the time this report was submitted for publication, no party had
filed an appeal and the court had not evaluated the adequacy of
BLM’s supplemental analysis.

Court Outlines NEPA’s Requirements for Climate Change
Analysis of Oil and Gas Development

Days after the decision in WildEarth Guardians v. Zinke, No.
1:16-cv-01724, 2019 WL 1273181 (D.D.C. Mar. 19, 2019), that
outlined the analysis of climate change impacts that BLM must
prepare prior to leasing lands for oil and gas development, a
separate decision defined the analysis that BLM must prepare
prior to authorizing oil and gas development on existing leases. In
Citizens for a Healthy Community v. BLM, No. 1:17-cv-02519,
2019 WL 1382785 (D. Colo. Mar. 27, 2019), the U.S. District
Court for the District of Colorado held that BLM failed to
adequately assess GHG emissions and climate change impacts
prior to authorizing oil and gas development on federal leases.
The plaintiff environmental groups challenged BLM and the U.S.
Forest Service’s (USFS) NEPA review for approval of the Bull
Mountain master development plan for the Bull Mountain Unit,
which would allow development of 146 natural gas wells from 33
well pads. Id. at *4. The plaintiffs also challenged a 25-well
project partially located on federal minerals. Id. The plaintiffs
alleged that the agencies did not adequately analyze impacts of
their authorizations on climate change, including the indirect and
cumulative impacts of the authorizations, among other claims. Id.
at *3–4.

First, the court evaluated the agencies’ analyses of indirect
(i.e., combustion) impacts from GHG emissions in the Bull
Mountain Unit EIS and 25-well project EA. Id. at *6. The
agencies argued that they could not assess the impacts of
combusting oil and gas produced from the federal minerals
encompassed in the Bull Mountain Unit and the 25-well project
because the specific end uses, location, and emissions amounts for
the oil and gas are unknown. Id. The court disagreed, holding that
the agencies violated NEPA and acted in an arbitrary and
capricious manner because the agencies had production estimates
from oil and gas development within the Bull Mountain Unit. Id.
at *7–8; see id. at *7 (“agenc[ies] cannot rely on production
estimates while simultaneously claiming it would be too specula-
tive to rely upon the predicted emissions from those same
production estimates”). The court also disagreed that analyzing
GHG emissions at the development stage was “too late for such
consideration to have any bearing” because NEPA requires
agencies to integrate environmental planning at the earliest
possible stage. Id. at *7. Because the agencies had not analyzed
indirect GHG emissions at prior stages, the court found that the
development stage was “the earliest possible time” and required
the agencies to “quantify and reanalyze the foreseeable indirect
effects [of] the emissions.” Id. at *7–8.

Second, the court found that the agencies “took an appropri-
ately hard look at cumulative climate change impacts in the EIS
and EA.” Id. at *9. The agencies’ cumulative impacts analysis
included (1) a comparative assessment of statewide emissions
from coal-fired power plants; (2) a qualitative analysis of GHG

emissions and climate change impacts using reports from the
Intergovernmental Panel on Climate Change and the National
Climate Assessment; (3) a “regional cumulative impacts analysis
of the future mineral development in the region for ten years”; and
(4) a quantitative emissions estimate for predicted well develop-
ment. Id.

Third, the court deferred to the agencies’ choice to not
quantify the costs of climate change using the social cost of
carbon protocol. Id. at *9–10. The court found that because the
agencies did not quantify the economic benefits of the Bull
Mountain Unit and the 25-well project, the agencies need not
present the quantified costs of GHG emissions and climate change
impacts. See id. at *10.

The Citizens for a Healthy Community decision draws
parallels with the WildEarth Guardians decision. Read together,
the decisions confirm that BLM must analyze the direct, indirect,
and cumulative impacts of its leasing and development authoriza-
tions on climate change. Yet both courts also upheld BLM’s
decision not to utilize the social cost of carbon protocol to
quantify potential costs of climate change impacts, and Citizens
for a Healthy Community upheld BLM’s cumulative impact
analysis. These cases suggest that although courts will require
BLM to quantify direct, indirect, and cumulative GHG emissions
from its oil and gas leasing and development decisions, courts will
defer to BLM’s determination as to how to perform this analysis.

SUBSEQUENT PRESIDENT MAY NOT REVOKE LANDS

WITHDRAWN UNDER OCSLA

In League of Conservation Voters v. Trump, 363 F. Supp. 3d
1013 (D. Alaska 2019), the U.S. District Court for the District of
Alaska held that President Donald Trump exceeded his authority
under the Outer Continental Shelf Lands Act (OCSLA), 43 U.S.C.
§§ 1331–1356b, by issuing an executive order purporting to
revoke President Barack Obama’s withdrawals of certain Outer
Continental Shelf (OCS) lands from leasing.

OCSLA provides for U.S. jurisdiction over OCS lands and
authorizes the Secretary of the Interior to lease OCS lands for oil
and gas. League of Conservation Voters, 363 F. Supp. 3d at 1016.
On April 28, 2017, President Trump issued Executive Order No.
13,795, 82 Fed. Reg. 20,815 (Apr. 28, 2017), which purported to
revoke President Obama’s 2015 and 2016 withdrawals of certain
unleased OCS lands. The plaintiffs filed suit, alleging that the
executive order’s revocation violated the Property Clause of the
U.S. Constitution and section 12(a) of OCSLA, 43 U.S.C.
§ 1341(a). League of Conservation Voters, 363 F. Supp. 3d at
1016–17.

Under the Property Clause, Congress has the ultimate power
to determine which OCS lands are subject to leasing. Id. at 1023.
Congress delegates that authority to the president under section
12(a) of OCSLA: “The President of the United States may, from
time to time, withdraw from disposition any of the unleased lands
of the [OCS].” Id. at 1020 (quoting 43 U.S.C. § 1341(a)). The
court determined that section 12(a) “indicates that Congress
expressly granted to the President the authority to withdraw
unleased lands from the OCS; but the statute does not expressly
grant to the President the authority to revoke prior withdrawals.”
Id. at 1024. The court then evaluated both the structure of OCSLA
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and its legislative history, as well as other statutes that authorized
the president to set aside certain lands. The court concluded that
Congress’s silence in section 12(a) was “likely purposeful; had
Congress intended to grant the President revocation authority, it
could have done so explicitly” as it had previously done in some
other laws. Id. at 1027. The court acknowledged that, in the past,
some presidents have modified the withdrawals of previous
presidents without reaction from Congress. Id. at 1029–30. The 
court, however, found that “Congress’s decisions not to challenge
the small number of prior revocations falls far short of the high
bar required to constitute acquiescence.” Id. at 1030.

Based on the text of President Obama’s 2015 and 2016
withdrawals, the court concluded that President Obama “intended
them to extend indefinitely, and therefore be revocable only by an
act of Congress.” Id. at 1022. Accordingly, the court vacated the
portion of Executive Order No. 13,795 that purported to revoke
President Obama’s prior withdrawals as “unlawful, as it exceeded
the President’s authority under Section 12(a) of OCSLA.” Id. at
1030.

This decision marks the first time a court has addressed the
power of one president to revoke a withdrawal under OCSLA.
Further, the decision may influence courts’ assessments of a
president’s authority to revoke prior presidential actions under
other statutes, such as monument designations under the Antiqui-
ties Act of 1906. See id. at 1027 (comparing OCSLA to the
Antiquities Act of 1906 and Forest Reserve Act of 1891). At the
time this report was submitted for publication, no party had
appealed this decision.

BLM CANNOT ISSUE NOTICES OF INCIDENTS OF

NONCOMPLIANCE WHEN A PRODUCER DRILLS INTO A

TRACT IN WHICH IT LACKS A LEASEHOLD INTEREST

In Zavanna, LLC, 194 IBLA 206, GFS(O&G) 1(2019), the
Interior Board of Land Appeals (IBLA) held that the Bureau of
Land Management (BLM) lacks authority to issue a notice of
incident of noncompliance (INC) under 43 C.F.R. § 3163.1 when
the alleged violator drills into a tract in which it lacks a leasehold
interest.

The case involved three lots riparian to the Yellowstone
River in North Dakota. Zavanna, 194 IBLA at 207. Official
surveys approved in 1902 found that Lots 3, 4, and 5 encom-
passed public land. Id. The United States issued a patent to Lot 5.
Id. Zenergy, Inc. (Zenergy) obtained a fee lease, drilled a well
from Lot 5, and penetrated minerals under Lot 3. Id. at 208.
Beginning in 2007, Zenergy produced oil from the well and paid
royalties to North Dakota and private landowners until it trans-
ferred the well to Zavanna, LLC (Zavanna). Id.

In 2013, BLM issued an oil and gas lease to different
companies for Lots 3 and 4 based on the survey approved in 1902.
Id. In 2014, BLM sent an INC to Zavanna “for drilling a well
‘through leased federal minerals without the authorization of the
BLM via an approved Application for Permit to Drill (APD).’” Id.
As authority for the INC, BLM cited section 3163.1(b)(2), “which
authorizes BLM to impose a monetary assessment for drilling
without approval.” Id. Zavanna requested State Director review
alleging that Zavanna should not be subject to an INC for
unauthorized drilling because the “United States lost title to the

minerals [in Lots 3 and 4] and owns no interest in these lands.” Id.
at 209. The BLM State Director upheld the INC. Id.

On appeal, the IBLA determined that it did not need to
resolve the ownership dispute because BLM did not have
authority to issue an INC to Zavanna under section 3163.1. Id. at
210, 212–13. The IBLA concluded that section 3163.1 “expressly
applied only to ‘an operating rights owner or operator’ on a
Federal lease and that Zavanna was neither.” Id. at 211. The IBLA
determined that Zavanna was not an “operating rights owner” or
an “operator” because Zavanna did not hold a federal lease or
operating rights for Lots 3 and 4. Id. at 211–12. Therefore, the
IBLA held that BLM could not force Zavanna to comply with
BLM’s regulations governing oil and gas operations because
Zavanna did not hold a federal lease. Id. at 212. The IBLA,
however, observed that “[i]f Lots 3 and 4 are Federal lands, the
only authority that BLM would have over Zavanna to protect
those lands is the authority BLM would have over a trespasser”
under 43 C.F.R. pt. 9230. Id.

This decision outlines the bounds of BLM’s authority to
enforce unauthorized development of the federal oil and gas
estate. When a third party drills into and develops the federal
mineral estate, BLM may not rely on its enforcement authority in
43 C.F.R. subpt. 3163 but must instead pursue trespass remedies.

ONRR’S RULE REPEALING ITS 2016 ROYALTY VALUATION

RULE IS VACATED

In California v. DOI, No. 3:17-cv-05948, slip op. (N.D. Cal.
Mar. 29, 2019), the U.S. District Court for the Northern District
of California vacated an Office of Natural Resources Revenue
(ONRR) rule that attempted to repeal a prior rule governing the
value of royalties on oil, gas, and coal developed from federal and
Indian leases. The court held that ONRR violated the Administra-
tive Procedure Act (APA) when promulgating the rule by not
providing a reasoned explanation for it or a meaningful opportu-
nity for public comment.

The history of the rules leading up to the decision dates back
years. On July 1, 2016, ONRR published a final rule revising its
regulations for valuation of federal oil and gas and federal and
Indian coal (Valuation Rule), as reported in Vol. XXXIII, No. 3
(2016) of this Newsletter. See Consolidated Federal Oil & Gas
and Federal & Indian Coal Valuation Reform, 81 Fed. Reg.
43,338 (July 1, 2016) (to be codified at 30 C.F.R. pts. 1202,
1206). On February 27, 2017, ONRR stayed the effect of the
Valuation Rule, as reported in Vol. XXXIV, No. 2 (2017) of this
Newsletter. See Postponement of Effectiveness of the Consoli-
dated Federal Oil & Gas and Federal & Indian Coal Valuation
Reform 2017 Valuation Rule, 82 Fed. Reg. 11,823 (Feb. 27,
2017). Then, on August 7, 2017, ONRR published a final rule
repealing the Valuation Rule and reinstating the pre-Valuation
Rule regulations (Repeal Rule), as reported in Vol. XXXIV, No.
4 (2017) of this Newsletter. See Repeal of Consolidated Federal
Oil & Gas and Federal & Indian Coal Valuation Reform, 82 Fed.
Reg. 36,934 (Aug. 7, 2017). The States of California and New
Mexico challenged the Repeal Rule in the Northern District of
California, arguing that it violated the APA.

The court held that ONRR failed to comply with the APA in
two primary respects when promulgating the Repeal Rule. Most
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significant, the court held that ONRR did not provide a “reasoned
explanation” for the Repeal Rule. California, No. 3:17-cv-05948,
slip op. at 12–14. Additionally, the court held that ONRR did not
allow for meaningful public comment on the Valuation Rule. Id.
at 32.

With respect to its finding that ONRR did not provide a
reasoned explanation for the Valuation Rule, the court observed
that “[a]gencies are free to change their existing policies as long
as they provide a reasoned explanation for the change.” Id. at 13
(quoting Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117,
2125 (2016)). The court found ONRR’s explanation for the
Valuation Rule inadequate in several ways.

First, the court rejected ONRR’s primary justification for the
Repeal Rule. ONRR maintained that the Repeal Rule was
necessary because the Valuation Rule suffered several material
defects. Id. at 14. The court, however, reasoned that ONRR had
“previously considered and rejected” these deficiencies in
comments on the Valuation Rule. Id. Thus, the court held “it was
incumbent upon [ONRR] to provide a reasoned explanation as to
why the industry concerns it previously rejected—as well as its
prior findings in support of adopting the Valuation Rule—now
justified returning to the pre-Valuation Rule regulatory frame-
work.” Id. at 15. The court determined ONRR did not make this
showing. Id.

Further, the court held that ONRR should have considered
alternatives to repealing the entire Valuation Rule. The court
explained that “[w]hen considering revoking a rule, an agency
must consider alternatives in lieu of a complete repeal, such as by
addressing the deficiencies individually.” Id. at 18 (citing Yakima
Valley Cablevision, Inc. v. FCC, 794 F.2d 737, 746 n.36 (D.C.
Cir. 1986)). The court observed that public comments on the
Repeal Rule had requested that ONRR address individual issues
rather than repealing the entire Valuation Rule but that ONRR
declined to do so, citing the cost of the rulemaking. Id. The court
found “[t]hat conclusory statement—unsupported by facts,
reasoning or analysis—is legally insufficient.” Id.

Additionally, the court rejected ONRR’s reliance on Execu-
tive Order No. 13,783, “Promoting Energy Independence and
Economic Growth,” 82 Fed. Reg. 16,093 (Mar. 28, 2017), to
justify the Repeal Rule. California, No. 3:17-cv-05948, slip op.
at 19. This executive order directed federal agencies to review
existing regulations and suspend, revise, or rescind those that
“unduly burden the development of domestic energy resources
beyond the degree necessary to protect the public interest or
otherwise comply with the law.” Id. (emphasis omitted) (quoting
Exec. Order No. 13,783, § 1(c)). The court found the administra-
tive record did not support ONRR’s determination that provisions
of the Valuation Rule would “unnecessary burden” mineral
development. Id. at 20. Further, the court observed that ONRR’s
determination that “provisions of the Valuation Rule would be
unduly burdensome, difficult to apply and increase costs, directly
contradict its previous findings in its promulgation of the Valua-
tion Rule.” Id.

Moreover, the court took issue with ONRR’s observation that
the Royalty Policy Committee would advise on valuation issues
that may inform the problems ONRR had identified with the
Valuation Rule. Id. at 21–22. The court stated that “[p]redicating

a repeal decision on recommendations that may or may not occur
in the future is arbitrary and capricious.” Id. at 22.

In addition to ONRR’s failure to provide a reasoned explana-
tion for the Repeal Rule, the court held that ONRR did not allow
for meaningful public comment on the Repeal Rule before
finalizing it. First, the court found that because ONRR did not
provide a reasoned explanation for repealing the Valuation Rule,
it did not afford the public a meaningful opportunity for comment.
Id. at 24–25. Second, the court found that ONRR’s 30-day
comment period was an inadequate opportunity for public
comment given the scope of the rulemaking and public interest in
it. Id. at 31–32.

Finally, the court held that ONRR improperly limited the
scope of public comments on the Repeal Rule. The court cited a
decision from a different circuit holding that, with respect to a
proposed rule to suspend existing regulations and reinstate prior
regulations, a restriction on comments that would prevent
discussion of the “substance or merits” of the regulations to be
suspended or reinstated was arbitrary and capricious. Id. at 27–28
(citing N.C. Growers’ Ass’n v. United Farm Workers, 702 F.3d
755, 770 (4th Cir. 2012)). When ONRR released the draft Repeal
Rule, it also published an advance notice of proposed rulemaking
(ANPRM) and sought comments on potential regulatory changes
to both the Valuation Rule and pre-Valuation Rule regulations. Id.
at 8. Although ONRR did not identify the nature of the comments
it sought on the Repeal Rule, the court found that ONRR effectu-
ated a de facto restriction on comments on the Repeal Rule by
contemporaneously inviting comments through the ANPRM on
the merits of the Valuation Rule and pre-Valuation Rule regula-
tions. Id. at 29. Thus, the court concluded ONRR failed to provide
a meaningful opportunity for public comment. Id. at 30.

This decision provides a guide to potential pitfalls for
agencies that attempt to rescind or repeal a prior rule. The
decision also creates uncertainty for payors of federal oil and gas
royalties and federal and Indian coal royalties as to how to value
production for purposes of royalty payment. At the time this
report was submitted, ONRR had not issued guidance to payors
as to how it will implement the decision. Additionally, no appeal
of the decision had been filed.

COURT CLARIFIES ROYALTY VALUATION OF GAS SOLD TO

AN AFFILIATE FOR PROCESSING

In Continental Resources, Inc. v. Gould, No. 1:14-cv-00065,
2019 WL 1440111 (D.D.C. Mar. 30, 2019), the U.S. District
Court for the District of Columbia set aside a decision of the
Office of Natural Resources Revenue (ONRR) detailing how the
plaintiff, Continental Resources, Inc. (Continental), must value,
for royalty purposes, natural gas sold to its affiliate, Hiland
Partners (Hiland), for processing.

The case explains the relationship between the valuation
regulations governing processed and unprocessed federal gas at
30 C.F.R. pt. 206 that were in effect between 2003 and 2006. Id.
at *1 n.1. These regulations were recodified in 2010 at 30 C.F.R.
pt. 1206, replaced in 2016, and reinstated in 2017 until the rule
reinstating them was vacated in California v. DOI, No. 3:17-cv-
05948, slip op. (N.D. Cal. Mar. 29, 2019). See Reorganization of
Title 30, Code of Federal Regulations, 75 Fed. Reg. 61,051 (Oct.
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4, 2010); Consolidated Federal Oil & Gas and Federal & Indian
Coal Valuation Reform, 81 Fed. Reg. 43,338 (July 1, 2016);
Repeal of Consolidated Federal Oil & Gas and Federal & Indian
Coal Valuation Reform, 82 Fed. Reg. 36,934 (Aug. 7, 2017). This
summary references regulations in effect in 2006.

The regulation titled “unprocessed gas” at 30 C.F.R.
§ 206.152 (2006) (Section 152) determined value of (1) federal
gas that is not processed and (2) federal gas that is processed but
sold or otherwise disposed of pursuant to an arm’s-length contract
prior to processing. Continental, 2019 WL 1440111, at *2. The
regulation titled “processed gas” at 30 C.F.R. § 206.153 (2006)
(Section 153) determined value of (1) federal gas processed by the
lessee and (2) “‘any other [federal] gas production to which’ the
regulation ‘applies and that is not subject to the valuation
provisions of’ Section 152.” Continental, 2019 WL 1440111,
at *2.

“Although the two provisions appl[ied] to different types of
products, they use the same three valuation methods, as adjusted
to account for the products at issue.” Id. The first valuation
methodology used by Sections 152 and 153 “applie[d] to gas sold
to non-affiliated entities under arm’s-length contracts” and values
gas based on the gross proceeds accruing to the lessee from
the sale. Id. (citing 30 C.F.R. §§ 206.152(b)(1)(i), .153(b)(1)(i)).
The second valuation methodology applied to marketing affiliates
and values gas “based on the downstream sale by the marketing
affiliate.” Id. (citing 30 C.F.R. §§ 206.152(b)(1)(i), .153(b)(1)(i)).
The third valuation methodology valued gas “that is ‘not sold
pursuant to an arm’s-length contract,’ other than a sale to a
‘marketing affiliate.’” Id. (citing 30 C.F.R. §§ 206.152(c), .153(c)).
This third methodology uses one of three benchmarks. Id.

In the challenged decision, the ONRR Director had valued
Continental’s gas under Section 153(c)(2). Specifically, the
ONRR Director valued gas using Section 153(c) under the
rationale that it applied to “any other gas production . . . not
subject to the valuation provisions” of Section 152. Id. at *3. The
ONRR Director had determined that Section 152 could not be
used to value Continental’s gas because Continental sold unpro-
cessed gas to Hiland in a non-arm’s-length sale. Id. The ONRR
Director then valued Continental’s gas using the second bench-
mark at Section 153(c)(2), which is “value determined by
consideration of other information relevant in valuing like-quality
residue gas or gas plant products, including gross proceeds under
arm’s-length contracts for like-quality residue gas or gas plant
products from the same gas plant or other nearby processing
plants . . . .” Id. The ONRR Director used Hiland’s arm’s-length
sales of residue gas and gas plant products to establish the value
of Continental’s gas, reasoning that they “provide a reasonable
basis for ONRR to determine value” under Section 153(c)(2). Id.

The court rejected the ONRR Director’s decision to value the
gas under Section 153(c)(2). The court explained that although
Continental sold unprocessed gas to Hiland under a non-arm’s-
length contract, Hiland sold processed gas (i.e., residue gas and
plant products) to third-party purchasers under arm’s-length
contracts. Id. at *4. The court reasoned that Section 153(c)(2)
could not be used to determine value because it only applied when
processed gas was not sold pursuant to an arm’s-length contract.
See id. The court held that

both the language and purpose of Section 153(c) have no
bearing on a case, like this one, where the government
contends that the sale of the unprocessed gas to the
processor was not at arm’s length, but where there is no
dispute that the same of the processed gas was at arm’s
length.

Id.

This decision confirms that lessees must value federal gas
sold to an affiliate for processing under the unprocessed gas
regulation in effect until it was vacated in California v. DOI. At
the time this report was submitted, ONRR had not appealed this
decision.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

ated nearly 4,000 future wells in the Marcos Shale. Id. To
date, BLM has granted several hundred APDs for horizontal
drilling. Id.

The citizen plaintiffs argued that the issuance of the APDs
violated NEPA. First, they argued that the issuance of the APDs
is inconsistent with the 2003 EIS because the EIS did not evaluate
drilling in the southern portion of the Marcos Shale. Id. at *16.
The court rejected this argument because the EIS “evaluated the
effects of drilling throughout the entire San Juan Basin—an area
that includes the location of the challenged APDs.” Id.

Second, the plaintiffs argued that BLM has never evaluated
the cumulative impacts associated with the nearly 4,000 reason-
ably foreseeable horizontal wells. Id. Specifically, they argued
that in issuing the APDs BLM did not consider the additional
water resources required for the new horizontal drilling as
required by NEPA. Id. at *15. BLM countered that NEPA did not
require them to have considered the cumulative impacts of all
reasonably foreseeable drilling in the Mancos Shale. Id. The
Tenth Circuit agreed with the plaintiffs and explained that “BLM
needed to—but did not—consider the cumulative impacts of water
resources associated with the 3,960 reasonably foreseeable
horizontal Mancos Shale wells.” Id. The court remanded the case
to the district court to vacate some of the drilling permits. The
Tenth Circuit instructed the district court to remand the EAs to
BLM to conduct a “proper NEPA analysis.” Id. at *22.

Of note, due to insufficiencies in the record, the court only
addressed a fraction of the permits technically at issue in the case.
The exact number of APDs that will be reevaluated on remand is
not explicit, but the opinion does clarify that BLM is required to
evaluate additional water resources required for horizontal drilling
within its NEPA analysis.
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C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

R O B E R T  C .  M A T H E S

T I M  C A N O N

—  R E P O R T E R S  —

OMNIBUS PUBLIC LANDS BILL SIGNED INTO LAW

On March 12, 2019, President Donald Trump signed into
law the John D. Dingell, Jr. Conservation, Management, and
Recreation Act, Pub. L. No. 116-9, 133 Stat. 580 (2019). The
package includes a broad range of public lands provisions,
including permanent reauthorization of the Land and Water
Conservation Fund (LWCF).

The LWCF was originally established in 1965 to fund
acquisition of land, water, and easements on land and water for
conservation purposes. Initially authorized for 25 years and then
extended for another 25, the program had been reauthorized
annually from 2015 through September 30, 2018, and its annual
reauthorization was at times a source of controversy. The omnibus
legislation permanently reauthorizes the program and requires that
40% of the program’s funds be available for federal purposes and
40% be available for states. 54 U.S.C. § 200304(b).

The omnibus package also formally designates and adds
acreage to wilderness areas located in Emery County, Utah
(661,155 acres), the California Desert Conservation Area
(280,360 acres), Death Valley National Park (87,999 acres), and
San Bernardino National Forest (7,141 acres). Pub. L. No. 116-9,
§§ 1231, 1411(a), (c), (d). Additional acreage was also designated
for national park purposes in Death Valley National Park (35,292
acres) and Joshua Tree National Park (4,518 acres), id. §§ 1431,
1433, and around 367 new miles of river were designated as part
of the National Wild and Scenic Rivers System, id. §§ 1241(a),
1301(b), 1302(a), 1303(a), 1457(a), (b).

The legislation was named after John Dingell, a Democratic
congressman who represented Michigan for over 59 years and
influenced passage of major environmental and public lands
legislation including the Clean Water Act, the Endangered
Species Act, and the Clean Air Act. Representative Dingell retired
in 2015 and died on February 7, 2019.

BERNHARDT CONFIRMED BY SENATE AS INTERIOR

SECRETARY

The U.S. Senate confirmed David Bernhardt as Secretary of
the Interior by a 56-41 vote on April 11, 2019. Bernhardt, a
Colorado native, had previously served in various roles in the
Department of the Interior, most recently as a Senate-confirmed
Deputy Secretary since 2017 and Acting Secretary since the
departure of former Secretary Ryan Zinke in December 2018.

The Department of the Interior has a number of vacancies
currently filled with acting officials. Key vacancies include
directors of the Bureau of Land Management, the Fish and
Wildlife Service, and the National Park Service; Assistant
Secretary for Fish, Wildlife and Parks; and Interior Solicitor.

A L A B A M A —  O I L  &  G A S

E D W A R D  G .  H A W K I N S

—  R E P O R T E R  —

JURY RULES IN FAVOR OF OPERATOR IN DRAINAGE SUIT

In the case of Ankor Energy, LLC v. Kelly, No. 1151269,
2018 WL 4090567 (Ala. Aug. 24, 2018) (unpublished), an
Escambia County, Alabama, jury ruled in favor of an oil and gas
operator following a two-week trial on drainage and related
issues. The plaintiffs in the case, members and entities of the
Kelly family (collectively, Kellys), owned lands near the Craft-
Blackstone 17-5 and the Craft-Huxford 18-2 wells. The Kellys
claimed that their lands should have been included in the produc-
tion units for those wells.

Renaissance Petroleum Company, LLC (Renaissance), ini-
tially developed the prospect. In December 2010, Ankor Energy,
LLC, and Ankor E&P Holdings Corporation (collectively, Ankor)
acquired an undivided interest in Renaissance’s leases in the
project area. In January 2011, Renaissance and Ankor petitioned
the State Oil and Gas Board of Alabama (Board) to establish
production units for the 17-5 and 18-2 wells. The Board held a
hearing on the petitions, and the Kellys were represented by
counsel at the hearing. On February 18, 2011, the Board estab-
lished production units for the 17-5 and 18-2 wells that excluded
the Kellys’ property. Id. at *1. There is no indication in the Ankor
opinion that the Kellys appealed the adverse Board orders.

The Ankor opinion indicates that Ankor, in a settlement
attempt, offered to petition the Board to expand the production
units for the 17-5 and 18-2 wells to include the Kellys’ property
and to pay royalties to the Kellys beginning on the date of entry
of Board orders including their lands in the units. The Kellys
rejected that settlement offer, wanting royalties on production
prior to the proposed expansions. The Kellys subsequently sued
Ankor and Renaissance for breach of the implied covenants of
development and to protect against drainage, fraudulent drainage,
tortious breach of implied duty, and other claims. Renaissance
entered a pro tanto settlement with the Kellys before trial, so it
was not involved in the trial or the appeal. Id. at *1 & n.1.

Ankor raised the case of Phillips Petroleum Co. v. Stryker,
723 So. 2d 585 (Ala. 1998), as a defense to the Kellys’ claims, but
the trial court rejected that defense. Ankor, 2018 WL 4090567, at
*5. In Stryker, the Alabama Supreme Court set aside a
$26,852,223.94 judgment against Phillips Petroleum Co.
(Phillips) on a Washington County, Alabama, jury verdict on the
plaintiffs’ claims alleging drainage by the Chatom Unit, a
secondary recovery unit formed by the Board. The court held that
the Stryker plaintiffs, having failed to appeal the Board’s order
creating the Chatom Unit, were mounting an impermissible
collateral attack on that order with their drainage lawsuit against
Phillips. Stryker, 723 So. 2d at 589–90. The supreme court in
Ankor never addressed Ankor’s Stryker defense because the jury
found in Ankor’s favor on all the Kellys’ claims. The only issues
addressed by the supreme court in the Ankor appeal were motions
for a new trial filed by the Kellys and by Ankor.
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The Kellys filed a post-trial motion seeking a new trial on a
number of grounds. The trial court granted a new trial on the
ground that the verdict failed to do justice between the parties
because there was juror misconduct that warranted a new trial, but
rejected all the other grounds raised by the Kellys. Ankor, 2018
WL 4090567, at *9–10. Apparently one juror accessed a
Schlumberger online oilfield dictionary on her cell phone during
the trial to research the definitions of the terms “Smackover,”
“reservoirs,” and “rock formation,” and to read Schlumberger’s
explanation of how oil migrates. Id. at *4. The juror did this even
though the trial judge had instructed the jury before almost all
breaks and at the end of each day that there was to be no
“Googling,” internet searches, or independent searches of any
kind. Id. The juror did her cell phone research alone, and the other
jurors did not know about it. Id. There was no evidence that the
juror’s individual decision or the jury’s deliberations were tainted
by the misconduct. Id. at *8.

The Kellys submitted with their post-trial motion a handwrit-
ten statement by the juror explaining her cell phone research
during the trial. Ankor moved to strike the juror’s statement on the
grounds that it was not a properly sworn statement. Apparently the
Kellys’ lawyer persuaded the juror to meet him at a McDonald’s
restaurant to discuss the trial. While there with the lawyer, the
juror wrote and signed her statement. Id. at *2. After leaving
McDonald’s, the Kellys’ lawyer wrote the word “AFFIDAVIT”
at the top of the statement, added a notarial certificate at the
bottom of the statement, and affixed his notary seal. See id. at *12
(Shaw, J., concurring in the result). Subsequently, the juror signed
another affidavit for Ankor’s attorneys stating that she was not
under oath when she prepared and signed her handwritten
statement. Id. at *2 (majority op.).

The Alabama Supreme Court found the handwritten statement
inadmissible because it was not made under oath. Id. at *7. It
further ruled that the trial court exceeded its discretion in granting
a new trial for juror misconduct since there was no admissible
juror affidavit indicating prejudicial misconduct. Id. at *9. The
court remanded the case to the trial court to reinstate the original
judgment entered in favor of Ankor. Id. at *11.

C A L I F O R N I A  —  M I N I N G

C H R I S T O P H E R  L .  P O W E L L

S A R A H  M .  T A Y L O R

—  R E P O R T E R S  —

CALIFORNIA ADOPTS NEW WETLAND RULE AND PERMIT

REQUIREMENT

On April 2, 2019, the California State Water Resources
Control Board (SWRCB) adopted a new State Wetland Definition
and Procedures for Discharges of Dredged or Fill Material to
Waters of the State (Procedures). See Media Release, SWRCB,
“California Water Board Adopts Statewide Wetland Definition
and Procedures” (Apr. 2, 2019). Broadly, the Procedures contain
four main components: (1) a wetland definition; (2) a framework
for determining if a wetland is a “water of the state”; (3) wetland
delineation procedures; and (4) application submittal procedures

to obtain a permit for dredge and fill activities. This new regula-
tory framework is likely to have an impact on new proposed
greenfield mines, resulting in some new mining operations being
required to obtain a permit from a Regional Water Quality
Control Board (Regional Board) for dredge and fill activities.
This Regional Board permit is separate, and in addition to, the
similar section 404 permit issued by the U.S. Army Corps of
Engineers (Corps). See 33 U.S.C. § 1344.

Wetland Definition

The newly adopted state wetland definition contained in
the Procedures is broader than its federal counterpart. In contrast
to the federal definition, the California wetland definition can
include areas that lack any vegetation. Procedures § II. Addi-
tionally, the state definition continues to regulate artificial
wetlands, but contains specific exemptions to this policy, includ-
ing if the artificial wetland is less than one acre in size, or was
constructed, and is currently used and maintained, for active
surface mining. Id.

Application Procedures

The Procedures include regulations for submitting applica-
tions for discharges of dredged or fill material to waters of the
state. Id. § IV. Importantly, these application procedures specifi-
cally do not apply to applications that have already been submit-
ted, or to applications that will be submitted before final imple-
mentation of the Procedures. Id. The Procedures as adopted
contain a placeholder for implementation date: “The Procedures
do not apply to applications that are submitted prior to [insert date
that is nine months after approval by the Office of Administrative
Law].” Id. The Procedures have not yet been approved by the
Office of Administrative Law.

Section IV.A of the Procedures includes an extensive list of
items required for a complete application. With a few exceptions,
the Procedures require that an alternatives analysis be prepared to
determine whether the proposed project is the least environmen-
tally damaging practicable alternative (LEDPA). Id. § IV.A.1.h.
The Procedures contain three different tiers of analysis required
depending on the nature of the proposed project. Id.

The Procedures also seek to clarify compensatory mitigation
requirements, and require a minimum mitigation ratio of one-to-
one to compensate for wetland or stream losses when compensa-
tory mitigation is required. Id. § IV.B.5.c.

Practical Effects

Industry proponents argue that the new Procedures and
permit requirement are unnecessary given the existing requirement
to obtain a section 404 permit for the discharge of dredged or fill
material to waters of the United States. However, the SWRCB
believes the new permit requirement is necessary to protect waters
of the state that are no longer protected under the Clean Water Act
due to U.S. Supreme Court decisions. The Procedures are
expected to increase permitting timelines and compliance costs
and have the potential to create confusion due to overlapping
jurisdiction with the Corps. This new requirement is likely to
increase the cost and possibly time for permitting greenfield
mining projects and existing mine projects with on-site wetlands.
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C O L O R A D O  —  O I L  &  G A S

S A R A H  S O R U M

—  R E P O R T E R  —

SENATE BILL 181: SWEEPING CHANGES COMING TO OIL AND

GAS REGULATION IN COLORADO

On April 16, 2019, Governor Jared Polis signed Senate Bill
19-181 (SB 181), 2019 Colo. Legis. Serv. ch. 120 (effective Apr.
16, 2019), into law, mandating comprehensive changes to the way
oil and gas operations are regulated in the state. Central to those
changes is a reorganization and reorientation of the Colorado Oil
and Gas Conservation Commission (COGCC), the body currently
tasked with regulating the industry. Additionally, the law upends
a long line of preemption case law in the state by enabling local
governments to enforce more stringent regulations within their
jurisdictions. Finally, the new law amends numerous provisions
of the current regulations (like those pertaining to force pooling)
and mandates numerous rulemakings in other areas.

Priority of Environment and Public Health, Safety,
and Welfare

Prior to the passage of SB 181, the enabling act that estab-
lished the COGCC provided that its mission was to “[f]oster the
responsible, balanced development, production, and utilization of
the natural resources of oil and gas in the state of Colorado in a
manner consistent with protection of public health, safety, and
welfare, including protection of the environment and wildlife
resources.” Colo. Rev. Stat. § 34-60-102(1)(a)(I). For many years,
the COGCC had interpreted this provision as requiring it to
balance development with protection of public health, safety, and
welfare. In 2013, members of the conservation group Earth
Guardians submitted a petition for rulemaking that asked the
COGCC to deny permits unless the best available science could
show that the drilling would not adversely impact health or the
environment. That petition was denied in 2014, leading to five
years of litigation in the state courts over the appropriate role of
the COGCC. As reported in Vol. XXXVI, No. 1 (2019) of this
Newsletter, the Colorado Supreme Court ultimately sided with the
COGCC, holding that the enabling act “[does] not allow the
[COGCC] to condition all new oil and gas development on a
finding of no cumulative adverse impacts to public health and
the environment.” COGCC v. Martinez, 2019 CO 3, ¶ 41, 433
P.3d 22.

SB 181 amends the statutory language on which that litigation
was based by now explicitly stating that the COGCC’s mission is
to “regulate the development and production,” not to “foster the
responsible, balanced development, production, and utilization,”
of the state’s oil and gas resources. SB 181 § 6 (amending Colo.
Rev. Stat. § 34-60-102(1)(a)(I)). It also alters the makeup of the
COGCC by, inter alia, reducing the number of members with
“substantial experience in the oil and gas industry” from three to
one, eliminating the requirement that two members have a degree
in petroleum geology or petroleum engineering, and adding one
member with experience in wildlife protection and one with
experience in public health. Id. § 8 (amending Colo. Rev. Stat.
§ 34-60-104(2)(a)(I)). Additionally, the new law amends the legal

definition of “waste”—a fundamental principle in the COGCC’s
decision making to date—to specifically exclude those instances
of waste deemed necessary to protect the environment or public
health, safety, and welfare. Id. §§ 7, 12 (amending Colo. Rev.
Stat. §§ 34-60-103, -106).

New Oversight Authority for Local Governments

The last decade saw a marked uptick in attempted local
regulation of oil and gas operations as Front Range communities
expanded deeper into the prolific Denver-Julesburg Basin. These
efforts had largely failed, based on a long line of case law holding
that state regulation preempted contradictory local regulation of
oil and gas development. See, e.g., City of Longmont v. Colo. Oil
& Gas Ass’n, 2016 CO 29, 369 P.3d 573. SB 181 supersedes that
precedent by now explicitly providing that local governments may
enforce more stringent regulations pertaining to surface impacts
within their jurisdictions. SB 181 § 4 (amending Colo. Rev. Stat.
§ 29-20-104). Specifically, local governments are now authorized
to inspect oil and gas facilities, impose fees and fines, and
regulate noise levels. Id. The law empowers local governments to
enforce such regulations by requiring operators to file location
and siting applications with the local government (in those
jurisdictions that opt to regulate). Id. After a determination on
such an application, the local government or the operator may ask
the COGCC to appoint a technical review board to assess whether
it may affect resource recovery; though importantly, the local
government is not required to consider these findings in making
its final determination on the application. Id.

Operational Changes

SB 181 also introduces a host of operational changes, many
of which will not fully be fleshed out until the mandated
rulemakings have occurred. Those rulemakings, on matters such
as alternate location analysis, wellbore integrity, worker certifica-
tion, and financial assurances, will likely play out over the next
few years. In the interim, additional operational changes will take
effect. First, applications for permits to drill (APDs) and applica-
tions for drilling units must now include proof that the operator
has filed the requisite location application with the local govern-
ment (or proof that the local government does not regulate oil and
gas locations). Id. § 12 (amending Colo. Rev. Stat. § 34-60-
106(1)(f)). Additionally, at least in the immediate future, the
COGCC can delay its determination on APDs where the Director
determines, based on objective criteria that was published on May
16, 2019, that the permit requires additional analysis to address
public health, safety, and welfare concerns. Id.; see COGCC, “SB
19-181 Required Director Objective Criteria” (May 16, 2019). SB
181 also removes the current cap on filing fees and tightens the
requirements regarding financial assurances from operators. SB
181 § 12 (amending Colo. Rev. Stat. § 34-60-106(1)(f), (13)).

Perhaps the most far-reaching changes from an operational
perspective are the amendments to the current force pooling
regime. Currently, any “interested person” may file an application
to force pool nonconsenting owners. Colo. Rev. Stat. § 34-60-
116(6). The new law makes it more difficult to force pool by
requiring the consent of at least 45% of mineral interest owners to
a force pooling application. SB 181 § 14 (amending Colo. Rev.
Stat. § 34-60-116(6)). Additionally, operators are now prohibited
from using surface owned by a nonconsenting mineral owner
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without that owner’s permission. Id. (amending Colo. Rev. Stat.
§ 34-60-116(7)). The law also increases the royalty owed to a
nonconsenting owner before cost recovery from 12.5% to 13% for
gas wells and 16% for oil wells. Id.

SB 181 clearly marks a new era of oil and gas regulation in
Colorado. A newly oriented and staffed COGCC will have
significant discretion in implementing the new regime and the
amorphous requirement to protect public health, safety, welfare,
and the environment. Operators will now face a patchwork of
local regulations and may encounter effective drilling bans in
some communities but business as usual in others. What remains
to be seen is the full impact of the new law, which will be hashed
out over the next several years as the mandated rulemakings take
place.

I D A H O  —  M I N I N G

P R E S T O N  N .  C A R T E R

C H A R L I E  S .  B A S E R

—  R E P O R T E R S  —

DEQ INITIATES NEGOTIATED RULEMAKING ON RULES FOR

ORE PROCESSING BY CYANIDATION

On May 1, 2019, the Idaho Department of Environmental
Quality (DEQ) initiated a negotiated rulemaking regarding rules
for ore processing by cyanidation. The Idaho Mining Association
(IMA) requested the rulemaking to “revise the rules [for ore
processing by cyanidation] to move away from prescriptive
design and construction requirements to performance-based out-
comes for design, construction and closure.” DEQ, “Ore Process-
ing by Cyanidation: Docket No. 58-0113-1901—Negotiated
Rulemaking,” http://www.deq.idaho.gov/58-0113-1901. The cur-
rent rules, which date to 2006, adopted minimum design and
construction criteria for all cyanidation facilities. IMA believes
that because technologies and industry best practices for cya-
nidation facilities have changed since that time and the current
rules do not always align with current industry experience or best
practice standards, a rulemaking is necessary to evaluate the
current state of affairs, decide whether the rules should be
updated, and, if so, make necessary changes.

In this rulemaking, the current rules will be evaluated and, if
necessary, revised “to account for current best available technolo-
gies or best practices for design, construction and closure of
cyanidation facilities that can achieve necessary regulatory goals
of protecting human health and the environment.” Id. In its notice
about the negotiated rulemaking, DEQ stated that it anticipates
that the rulemaking will address the following:

1. applicability of the design criteria to different types
of cyanidation facilities;

2. consideration of a broader range of acceptable
materials included in the design;

3. broader interpretation of performance and compli-
ance regarding constructability of leak detection
systems;

4. variability in design approach based on the physical
characteristics of impounded materials; and

5. variability in design approach based on the chemical
characteristics of impounded materials and process
water.

Id. DEQ did not draft a preliminary draft rule for public review
prior to the first meeting, which was held for the purpose of
considering the current rules in light of IMA’s suggested improve-
ment areas. Instead, the text of the rule will be drafted by DEQ in
conjunction with a negotiating committee made up of persons
having an interest in the development of this rule.

DEQ encourages all interested parties to participate in the
rulemaking. The initial meeting was scheduled for May 3, 2019,
and the next meeting is scheduled for May 31, 2019. Those
interested in participating in the negotiated rulemaking process are
encouraged to attend the meeting at the DEQ State Office in Boise
or by telephone or web conferencing individually or at a DEQ
regional office.

More information is available on DEQ’s website at http://
www.deq.idaho.gov/58-0113-1901.

EPA APPROVES REVISED HUMAN HEALTH WATER QUALITY

CRITERIA FOR IDAHO

On April 4, 2019, the U.S. Environmental Protection Agency
(EPA) approved the new and revised human health criteria and
related water quality standards submitted by the State of Idaho in
December 2016. See Letter from Chris Hladick, Reg’l Adm’r,
EPA Region 10, to John Tippets, Dir., Idaho Dep’t of Envtl.
Quality (Apr. 4, 2018). The approval extends to 209 new and
revised human health criteria for 105 pollutants. It applies to all
surface waters of the state.

EPA’s approval comes after many years of regulatory
activity. Attached to the approval letter is a technical support
document that summarizes Idaho’s submission and provides
relevant regulatory background. See EPA Region 10, “Technical
Support Document: EPA Approval of State of Idaho’s New/
Revised Human Health Water Quality Criteria for Toxics and
Other Water Quality Standards Provisions Submitted on Decem-
ber 13, 2016” (Apr. 4, 2019). In July 2010, Idaho submitted
revised criteria, based in part on new (at the time) toxicity
information and a fish consumption rate of 17.5 grams/day. Id.
at 5. In May 2012, EPA disapproved the submission based, in
part, on Idaho’s failure to demonstrate that the criteria protected
designated uses. Id. Between 2012 and 2015, the Idaho Depart-
ment of Environmental Quality (DEQ) carried out a negotiated
rulemaking and conducted a fish consumption study, among other
things. Id. at 5–6. During this process, EPA expressed its view
that Idaho’s proposed rules did not “effectuate and harmonize”
tribal reserved treaty rights with the Clean Water Act (CWA). Id.
at 10. In the 2019 technical support document, EPA backed off
that view, instead emphasizing the discretion afforded to states
“[w]ithin the cooperative federalism framework of the
CWA . . . .” Id. at 12.

The approved water quality criteria are based on, among
other things, a 66.5 grams/day fish consumption rate derived from
DEQ’s fish consumption study and a cancer risk of 1x10-5. In
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supporting its revised rules, DEQ expressed the view that this
combination was sufficiently protective of both the general
population and more highly exposed subpopulations. Id. at 24.

More information is available on EPA’s website at https://
www.epa.gov/wqs-tech/water-quality-standards-regulations-idaho.
The negotiated rulemaking docket, supporting documents, and the
December 2016 submittal to EPA are available on DEQ’s website
at http://www.deq.idaho.gov/58-0102-1201.

I D A H O  —  O I L  &  G A S

D Y L A N  L A W R E N C E

—  R E P O R T E R  —

UPDATE: STATE VACATES FORCED POOLING ORDER;
ANNOUNCES HEARING TO DEFINE “JUST AND REASONABLE”
POOLING TERMS

As previously reported in Vol. XXXV, No. 3 (2018) of this
Newsletter, on August 13, 2018, the U.S. District Court for the
District of Idaho reversed the state’s approval of an application
for forced integration (i.e., pooling) of oil and gas interests in
southwestern Idaho. See Citizens Allied for Integrity & Account-
ability, Inc. v. Schultz, 335 F. Supp. 3d 1216 (D. Idaho 2018).
State law requires the terms of a forced integration order to be
“just and reasonable.” Idaho Code Ann. § 47-320(1). According
to the court, the Idaho Oil and Gas Conservation Commission
(OGCC) had not adequately defined the phrase “just and reason-
able” in advance of the hearing on the application. Citizens Allied,
335 F. Supp. 3d at 1226–27. Therefore, the court concluded the
parties opposing the application were deprived of a meaningful
opportunity to be heard on that issue, violating their due process
rights. Id. at 1228.

By way of update, instead of appealing the district court
decision, the OGCC voted on April 23, 2019, to vacate the forced
integration order. See Keith Ridler, “Idaho Vacates Order Forcing
Landowners into Oil Leases,” AP News (Apr. 24, 2019). In doing
so, the OGCC indicated it would be holding a public hearing to
define “just and reasonable” terms for a forced integration. Id. As
of the time of submission of this report, the specific date for the
hearing had not been announced, though the OGCC suggested it
may take place in late June or July 2019. Id.

OPERATOR SETTLES WITH STATE OVER UNAUTHORIZED

WELL TREATMENT

On April 4, 2019, operators AM Idaho, LLC and Alta Mesa
Services, LP (collectively, Alta Mesa) entered into a settlement
agreement and consent order with the State of Idaho. See Settle-
ment Agreement & Consent Order, In re Alta Mesa, No. CC-
2019-OGR-01-001 (Idaho Oil & Gas Conservation Comm’n
Apr. 4, 2019) (Settlement Agreement). The Settlement Agreement
resolves an administrative enforcement action filed by the Idaho
Department of Lands (IDL) against Alta Mesa on February 5,
2019. See Admin. Complaint & Notice of Violation, In re Alta
Mesa, No. CC-2019-OGR-01-001 (Idaho Oil & Gas Conservation
Comm’n Feb. 5, 2019) (Complaint).

The primary basis for the enforcement action was an allega-
tion that Alta Mesa engaged in an unauthorized well treatment.
Id. at 7. Under Idaho’s oil and gas regulations, a permit is
required from IDL before engaging in a “well treatment.” Idaho
Code Ann. § 47-316(1)(a). “Well treatment,” in turn, is defined as
an action “performed on a well to acidize, fracture, or stimulate
the target reservoir.” Idaho Admin. Code r. 20.07.02.010.60
(emphasis added).

Alta Mesa informed IDL via email that it intended to “[p]ump
acid treatment to help dissolve possible skin damage near well
bore and increase well deliverability.” Complaint at 5 (emphasis
added). IDL responded via email, notifying Alta Mesa that a
permit was required. Id. However, Alta Mesa proceeded with the
well treatment anyway. Id.

In the Settlement Agreement, Alta Mesa admitted the allega-
tions, and agreed to retroactively submit the required permit
application and reporting materials and to pay associated applica-
tion fees and civil penalties. Settlement Agreement at 1–2. Alta
Mesa filed its retroactive permit application with IDL on April 9,
2019. See Leslie Thompson, “Oil and Gas Producer Backfiles
Application to Do ‘Acid Job’ on Well,” Argus Observer (Apr. 16,
2019).

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

DEDUCTIBILITY OF POST-PRODUCTION COSTS DETERMINED

BY LEASE LANGUAGE

The U.S. District Court for the Eastern District of Oklahoma
ruled on three partial summary judgment motions filed by
defendants Cimarex Energy Company and Cimarex Energy Co. of
Colorado (collectively, Cimarex). See Reirdon v. Cimarex Energy
Co., No. 6:16-cv-00445, 2019 WL 1302549 (E.D. Okla. Mar. 21,
2019); 2019 WL 1302550 (E.D. Okla. Mar. 21, 2019); 2019 WL
1302552 (E.D. Okla. Mar. 21, 2019). The underlying case is a
class action against Cimarex for allegedly failing to pay the
appropriate royalty on fuel gas. Cimarex filed three separate
partial summary judgment motions relating to three separate
groups of leases with different royalty clause language arguing it
was entitled to judgment on the breach of contract claims against
it because the lease language did not require Cimarex to pay the
royalty owners royalty on the fuel gas. Each summary judgment
ruling was driven by the lease language at issue.

The underlying facts respecting these three leases were the
same. Magnum Hunter, a wholly owned subsidiary of Cimarex,
was the lessee of various wells, but Cimarex distributed the
royalties relating to those wells. Magnum Hunter sells its gas to
Madill Gas Processing Company (Madill), with delivery at or near
Madill’s North Madill compressor station in Marshall County. A
pro rata share of the gas is used off the leased premises as fuel gas
to power compressors which move the gas from the leased
premises to Madill’s gas processing plant. A pro rata share of the
gas is also used to power machinery and equipment at Madill’s
plant, including compressors, an amine treater, and generators.
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Although Cimarex paid royalties on the value of the fuel gas used
off the premises by Magnum Hunter from January 1, 2013, to the
present date, they did not pay royalties on fuel gas used off the
leased premises by Madill to cryogenically process the gas into
natural gas liquids and residue gas, to deliver the gas to the
residue gas pipeline at the plant tailgate, and to run generators
used to power the Madill processing plant.

In the first motion, the Sinclair leases were analyzed. See
2019 WL 1302549. The Sinclair leases provide the royalty on gas
is 1/8 of the value at the mouth of the well “[i]f utilized by lessee
. . . off the leased premises.” Id. at *2. Cimarex argued the fuel
gas was not royalty bearing because it was not used by the lessee;
instead, it was used by a third party, Madill. Id. at *3. The court
treated Pummill v. Hancock Exploration LLC, No. CV-2011-82
(Okla. Dist. Ct., Grady Cnty. Feb. 9, 2016), as controlling. The
Pummill court held: “Defendants owe royalty on gas from the well
used off the lease by Defendants (or midstream companies
through whom Defendants market gas) in gas gathering systems,
gas plants and transmission pipelines per the express terms of the
Plaintiffs’ leases.” 2019 WL 1302549, at *3 (quoting Pummill,
No. CV-2011-82, slip op. ¶ 45). The court concluded there was a
question of fact precluding summary judgment as to whether off-
lease fuel gas was utilized by Cimarex and/or a midstream
company through which Cimarex markets gas. Id. at *4.

The second motion analyzed the Douglass leases. See 2019
WL 1302550. The Douglass leases provide royalties are to be
paid on gas sold or used off the premises based on net proceeds
at the well with “such net proceeds to be the proceeds received by
Lessee calculated at, or allocated back to, the well . . . .” Id. at *2
(emphasis omitted). The court again analyzed Pummill in light of
the Douglass lease language and noted “these royalty clauses
expressly define[] what ‘net proceeds at the well’ are for gas sold
off the lease . . . .” Id. at *5. The court held, under the Douglass
lease language, that Cimarex was entitled to deduct from the
royalty payment the fair and reasonable charge between the
wellhead and the point at which the gas is valued. Summary
judgment was granted. Id.

Finally, the court analyzed the Beard leases. See 2019 WL
1302552. The relevant royalty clause states the royalty is 1/8 of
the value of “all raw gas at the mouth of the well, while said gas
is being used or sold off the premises.” Id. at *2. First, Cimarex
attempted to avoid responsibility for royalty payments by
asserting that it was not the lessee. However, the court noted
Magnum Hunter was a wholly owned subsidiary of Cimarex and
that Cimarex distributed royalties in accordance with the terms of
the Sinclair leases. Id. The court held Cimarex liable and respon-
sible for paying royalties in accordance with the applicable lease
terms based on the Production Revenue Standards Act, Okla. Stat.
tit. 52, § 570.4(B), providing that each producing owner shall pay
to the operator the royalty share of gas proceeds, reasoning
therefrom that Cimarex was the responsible party for royalties
owed under the terms of the leases. 2019 WL 1302552, at *2. The
Beard leases also contained a “free use” clause that provided that
the lessee had the right to use gas free of cost for operations on
the leased land. Cimarex argued royalties were not owed for all
the fuel gas used off the leased premises because under the free
use of gas clause, the lessee had the right to the free use of gas
regardless of whether it is consumed on or off the lease so long as

it is used in the development of the leased premises. Id. at *3. In
the court’s view, this was a contention that interaction of the free
use of gas clause with the royalty clause results in the free use
clause applying to any use of the gas benefiting the leased
premises, whether on or off the lease itself. Id. After a lengthy
analysis, the court’s harmonized reading of the royalty clause and
the free use clause required Cimarex to pay royalty on gas from
the plaintiff’s wells regardless of whether the gas in question was
used by Cimarex or the midstream gas gathering company and/or
processing company off the lease as fuel or otherwise in gas
gathering systems, gas plants, and transmission pipelines, and that
the free use clause applies only to gas actually used on the leased
premises. The court required Cimarex to pay royalty accordingly.
Summary judgment was denied. Id. at *5.

Cimarex also filed a motion for partial dismissal of the
plaintiff’s fraud claim for failure to state a claim. See Reirdon v.
Cimarex, No. 6:16-cv-00445, 2019 WL 1302547 (E.D. Okla.
Mar. 21, 2019). The motion was denied.

TITLE EXAMINER’S ABILITY TO FREELY EXAMINE AND COPY

COURTHOUSE RECORDS FOR TITLE EXAMINATION PURPOSES

DOES NOT ALLOW AN ENTITY TO COPY COUNTY RECORDS

FOR COMMERCIAL PURPOSES

Oil and gas title examiners have long ceased utilizing
abstracts in preparation of oil and gas title opinions, and have for
years based their opinions on an in-place examination of the
county records. Although many oil and gas title examiners
continue to examine the records themselves, many now use other
experienced landmen who will make copies of the relevant
records based on the Oklahoma tract indices so that title examin-
ers can more efficiently work from their offices.

The Oklahoma Court of Civil Appeals recently ruled that a
county clerk is not required to provide an entity with electronic
copies of the county land records maintained by the county clerk
when the copies will be used for commercial purposes. See
TexasFile, LLC v. Boevers, 2019 OK CIV APP 20, 437 P.3d 211.
“TexasFile is a company that provides remote access to images of
county land records to its subscribers via the Internet.” Id. ¶ 2.
“TexasFile requested, pursuant to the Oklahoma Open Records
Act, a ‘complete electronic copy of all the Kingfisher County land
records that [were] currently available in electronic format’” at the
time of the request. Id. ¶ 3. TexasFile did not request the tract
index. The Kingfisher County Clerk denied the request and
TexasFile brought suit. Id. ¶¶ 5–6. TexasFile moved for summary
judgment and judgment was ultimately entered in the County
Clerk’s favor. TexasFile appealed. Id. ¶ 15.

The court of civil appeals analyzed County Records, Inc. v.
Armstrong, 2012 OK 60, 299 P.3d 865, a case contemplating the
same issue but with regard to the tract index, to reach its holding.
The County Records court stated:

The [County Clerk] was correct to refuse Plaintiff’s
request for an electronic copy of the tract index based on
the tract index restriction contained in the Open Records
Act. However, the mandate of that restriction is
broader; it prohibits a county clerk from providing any
documents and data from the land records for the
intentional sale of the information.
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TexasFile, 2019 OK CIV APP 20, ¶ 20 (alteration in original)
(quoting County Records, 2012 OK 60, ¶ 11). Relying on this
language, the court of civil appeals concluded the trial court did
not err in denying TexasFile’s request for the county land records,
and the trial court’s decision was affirmed. Id. ¶ 21.

THE WORDS “SUBJECT TO” FOUND IN AN OIL AND GAS

LEASE ASSIGNMENT ARE INSUFFICIENT TO CAUSE A

RESERVATION OF INTEREST

In the case of Urban Oil & Gas Partners B-1, LP v. Cimarex
Energy Co., No. 116,868, slip op. (Okla. Civ. App. Feb. 12,
2019) (unpublished), the plaintiffs filed an action claiming to be
current owners of all rights associated with the Alig Lease
covering Section 22, T-15-N, R-12-E and seeking to quiet title
against Cimarex Energy Co. (Cimarex). Cimarex asserted an
interest adverse to the plaintiffs in the Alig Lease as to rights
below 9,414 feet. The dispute arises out of an assignment made in
1991 (1991 Assignment) from Amoco Production Company
(Amoco) to MW Petroleum Corp. (MW Petroleum). At the time
of the 1991 Assignment, Amoco was the owner of the Alig Lease
as to all depths. The plaintiffs derive their interest from the
assignee, MW Petroleum. At the time of that assignment, the Alig
Lease was subject to an operating agreement entered into in 1966
between Amoco’s corporate predecessor and Brookwood Oil
Company (1966 Operating Agreement). The 1966 Operating
Agreement covered all of Section 22 but was effective only as to
geologic formations encountered from the surface of the earth to
9,414 feet below the surface. The granting clause of the 1991
Assignment is as follows:

All right, title and interest of Assignor in and to the oil
and gas leases described on Exhibit “A” . . . , insofar as
said leases cover the lands which are specifically de-
scribed on Exhibit “A” . . . , subject, however, to the
depth limitations described on Exhibit “A” . . . and . . .
subject to any restrictions, exceptions, reservations,
conditions, limitations, burdens, contracts, agreements
and other matters applicable to such leases and interests.

Id. at 3–4. Exhibit “A” described the Alig Lease and adjacent to
the description were words of assignment of the 1966 Operating
Agreement, specifically reciting that it conveyed all of Section 22
“limited from the surface to 9,414 feet in depth.” Id. at 4. Cimarex
is the holder of all interest that may have been retained by Amoco
under the 1991 Assignment. Id.

The plaintiffs filed a motion for summary judgment which the
trial court granted, specifically finding that the 1991 Assignment
transferred to MW Petroleum all of Amoco’s interest in the Alig
Lease, including the deep formation rights, and did not except or
reserve to Amoco any interest in the Alig Lease. Cimarex
appealed. Id. at 5–6.

On appeal, Cimarex contended the 1991 Assignment
unambiguously limited Amoco’s assignment of the Alig Lease to
the first 9,414 feet below surface. The Oklahoma Court of Civil
Appeals disagreed, stating “[t]he only reference to a depth
limitation with regard to the Alig Lease is in Exhibit A’s descrip-
tion of the 1966 Operating Agreement as ‘that certain Operating
Agreement . . . covering All of Section 22 . . . limited from the
surface to 9,414 feet in depth.’” Id. at 10–11. The court reasoned

there was “nothing in the description of the [1966 Operating
Agreement] . . . that would lead a reasonable person to believe
that by virtue of an unrecorded operating agreement Amoco
intended to expressly reserve or except from its lease assignment
all of its interest in the mineral leasehold below 9,414 feet.” Id. at
11. The court stated that “[f]or a reservation of a property interest
to be effective ‘it must appear from the instrument that the grantor
intended to and by appropriate words expressed the intent to
reserve an interest’ in itself.” Id. (quoting Rose v. Cook, 250 P.2d
848, 852 (Okla. 1952)). The court, relying on several authorities,
held that “subject to” language is insufficient to reserve property
rights, that it simply means “subordinate to,” “subservient to,”
“limited by,” or “charged with,” and that nothing in the use of this
language connotes a reservation or retention of property rights. Id.
at 13 (citing Beattie v. State ex rel. Grand River Dam Auth., 2002
OK 3, ¶ 17, 41 P.3d 377). In holding the “subject to” language
insufficient to show any intent by Amoco to reserve any property
interest in the deep formation, the court found such language
served only to inform the assignee that the Alig Lease “had
previously been encumbered, or qualified, by an agreement that
limited drilling to only certain depths.” Id. at 14.

The trial court’s holding for the plaintiffs with respect to the
deep rights issue was affirmed. Id. at 15. The court further found
the trial court was correct in awarding attorney’s fees to the
plaintiffs pursuant to the Nonjudicial Marketable Title Procedures
Act, Okla. Stat. tit. 12, §§ 1141.1–.5. Urban, No. 116,868, slip
op. at 19.

P A C I F I C  N O R T H W E S T  —  

O I L  &  G A S

C A R L I N  A .  Y A M A C H I K A

R Y A N  W .  T H O M A S O N

—  R E P O R T E R S  —

OREGON GOVERNOR SIGNS OIL AND GAS MORATORIUM ON

EXPLORATION, DEVELOPMENT, OR PRODUCTION WITHIN

OREGON OFFSHORE WATERS INTO LAW

On March 27, 2019, Governor Kate Brown signed Senate
Bill 256 (SB 256) into law. See S. 256, 2019 Or. Laws ch. 14. SB
256 effectively repeals a sunset provision on an offshore drilling
moratorium previously enacted under Or. Rev. Stat. § 274.710.
Effective January 1, 2020, SB 256 prohibits the Oregon Depart-
ment of State Lands

from leasing any of the submerged and submersible
lands within the territorial sea [being state waters located
three miles seaward from the coastline] for:

(a) [t]he exploration, development or production of oil,
gas or sulfur in the territorial sea; or

(b) [a]ctivities in furtherance of the exploration, develop-
ment or production of oil, gas or sulfur within federal
waters adjacent to the territorial sea.

SB 256 § 4 (amending H.R. 3613, 2010 Or. Laws 1st Spec. Sess.
ch. 11, § 1(1)). The enactment of the law comes just five months
after Governor Brown issued Executive Order No. 18-28 (Oct. 24,
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2018) declaring it to be the policy of the state to oppose the
exploration and production of oil or gas off the Oregon coast,
which policy was declared in direct response to President Donald
Trump’s Executive Order No. 13,795, 82 Fed. Reg. 20,815 (Apr.
28, 2017), encouraging energy exploration and production in the
United States. For a summary of Executive Order No. 18-28, see
Vol. XXXVI, No. 1 (2019) of this Newsletter (Pacific Northwest
report); for a summary of Executive Order No. 13,795, see Vol.
XXXIV, No. 2 (2017) of this Newsletter (Congress/Federal
Agencies report).

LEGISLATION INTRODUCED IN OREGON AND WASHINGTON

TO BAN HYDRAULIC FRACTURING

Oregon House Bill 2623 (HB 2623) was introduced earlier
this year and would prohibit the use of hydraulic fracturing for oil
and gas exploration and production in the state until the year
2030. See H.R. 2623, 80th Leg. Assemb., Reg. Sess. (Or. 2019).
HB 2623 was declared to be emergency legislation that is
necessary “for the immediate preservation of the public peace,
health and safety” and would take effect immediately upon its
passage. Id. HB 2623 passed by vote in the House of Representa-
tives on March 18, 2019, and is now in the Senate.

A similar bill in Washington State, Senate Bill 5145 (SB
5145), was approved by the Senate and the House of Representa-
tives in April 2019 and was signed by Governor Jay Inslee on
May 8, 2019. See S. 5145, 2019 Wash. Legis. Serv. ch. 294
(effective July 28, 2019). SB 5145 prohibits hydraulic fracturing
in the exploration for and production of oil and natural gas. Id. SB
5145 stops shy of prohibiting all hydraulic fracturing within the
state and instead permits hydraulic fracturing for other purposes.
Id. Unlike Oregon’s HB 2623, SB 5145 is indefinite and does not
terminate on any specified date.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

H A N N A H  L .  B A L D W I N

—  R E P O R T E R S  —

CAP-AND-TRADE RULEMAKING PETITION ADVANCES

On April 16, 2019, the Pennsylvania Department of Environ-
mental Protection’s (PADEP) Environmental Quality Board
(EQB) met to consider PADEP’s recommendation to accept the
proposed petition on cap and trade. After much discussion, the
EQB voted 14-5 to accept the petition.

As reported in Vol. XXXVI, No. 1 (2019) of this Newsletter,
a coalition of over 60 attorneys, businesses, nonprofit organiza-
tions, and local governments submitted a rulemaking petition to
the EQB to establish a cap-and-trade program for greenhouse gas
(GHG) emissions within the commonwealth. See Rulemaking
Petition from Clean Air Council et al. to PADEP (updated Feb.
28, 2018). The proposed plan requires a 3% annual reduction in
GHG emissions through 2052, with the goal of net-zero carbon
emissions in Pennsylvania.

Now that the EQB has accepted the petition and a notice of
acceptance has been published in the Pennsylvania Bulletin, see
49 Pa. Bull. 2004 (Apr. 27, 2019), PADEP will prepare a report
evaluating the petition within 60 days (or more, as necessary).
Once the report is prepared, PADEP will send a copy of the report
to the petitioner, who has 30 days to submit a response. Based on
the report and the petitioner’s response (if any), PADEP deter-
mines whether the petition is recommended. If it is, PADEP will
begin the process of drafting a proposed rulemaking that will be
subject to all the standard rulemaking procedures, including notice
and comment.

PENNSYLVANIA JOINS U.S. CLIMATE ALLIANCE; UPDATED

CLIMATE ACTION PLAN RELEASED

On April 29, 2019, Governor Tom Wolf announced that
Pennsylvania would be the twenty-fourth state to join the U.S.
Climate Alliance, a coalition of state governors committed to
upholding the objectives of the 2015 Paris Agreement on climate
change by achieving the U.S. goal of reducing greenhouse gas
(GHG) economy-wide emissions by 26–28% from 2005 levels by
2025. See Press Release, Pa. Office of the Governor, “Pennsylva-
nia Releases State Climate Action Plan, Join U.S. Climate
Alliance” (Apr. 29, 2018).

At the same press conference, Governor Wolf also announced
the publication of Pennsylvania’s updated Climate Action Plan.
See Pa. Dep’t of Envtl. Prot. (PADEP), Pennsylvania Climate
Action Plan (Apr. 29, 2019). The plan was last updated on
November 27, 2018, when PADEP released its fourth iteration,
prepared per the Pennsylvania Climate Change Act (Act 70 of
2008), 71 Pa. Stat. §§ 1361.1–.8, which requires PADEP to
develop an inventory of GHGs, administer a Climate Change
Advisory Committee, create a voluntary registry of GHG emis-
sions, and submit a climate change action plan.

The November 2018 plan identified 15 strategies deemed to
be the most practical and impactful in reducing GHG emissions,
including increasing production and use of renewables, including
wind and solar, and maintaining current nuclear generation levels;
reducing upstream impacts of fossil fuel energy production by
reducing methane emissions across oil and gas systems; increasing
incentives for electric vehicle use; and increasing the use of public
transportation through electric bus fleets. According to the report,
if all 15 of the quantified strategies were implemented, it would
cut the state’s GHG emissions by 21% by 2025 and 36% by 2050
from 2005 levels.

As reported in Vol. XXXVI, No. 1 (2019) of this Newsletter,
Governor Wolf recently signed Executive Order 2019-01,
“Commonwealth Leadership in Addressing Climate Change and
Promoting Energy Conservation and Sustainable Governance”
(Jan. 8, 2019), announced at a press conference in Pittsburgh on
January 8, 2019. See Press Release, Pa. Office of the Governor,
“Governor Wolf Establishes First Statewide Goal to Reduce
Carbon Pollution in Pennsylvania” (Jan. 8, 2019). Executive
Order 2019-01, among other things, established a new GHG
emission reduction target of 26% by 2025 from 2005 levels and
an 80% net reduction by 2050, a noticeably more aggressive
target than that included in the November 2018 Climate Action
Plan.
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The updated Climate Action Plan adopts the more aggressive
targets laid out in Executive Order 2019-01 and the U.S. Climate
Alliance goals without changing the predicted impact of the 15
most impactful strategies outlined in the November 2018 plan.
While the plan includes “100 additional leadership actions”
identified to help the commonwealth reduce GHG emissions,
PADEP offers no quantitative evaluations for any strategies
beyond the 15 most impactful, leaving PADEP plans to reach the
updated targets unclear.

Members of the Climate Change Advisory Committee were
invited to comment on the plan, and their comments were
included in the plan as Appendix B. Six committee members
representing the coal, gas, and agricultural industries commented
on the report’s lack of recognition of the reductions in GHGs
already achieved across the commonwealth since the baseline year
2005. The comments also criticize PADEP’s “business as usual”
assumptions, arguing that energy consumption is decreasing year
after year; its overreliance on targeting the energy sector as the
source of major reduction efforts; and its use of an outdated social
cost of carbon figure.

As highlighted by the committee member comments, the
Climate Action Plan is strictly a policy document, is not subject
to public notice and comment or approval by the Climate Change
Advisory Committee, and does not have the force of law.

SENATE LEADERS FILE MANDAMUS ACTION TO COMPEL

PROMULGATION OF MANGANESE STANDARDS

On March 29, 2019, Senate President Pro Tempore Joe
Scarnati (R-Jefferson) and Senator Gene Yaw (R-Lycoming),
Majority Chair of the Senate Environmental Resources and
Energy Committee, filed a mandamus petition in the Common-
wealth Court of Pennsylvania to compel the Pennsylvania
Department of Environmental Protection (PADEP) and its
Environmental Quality Board (EQB) to set a water quality
standard for manganese as required by an October 2017 amend-
ment to an administrative code budget bill. See Petition for
Review, Scarnati v. PADEP, No. 186 MD 2019 (Pa. Commw. Ct.
Mar. 29, 2019).

As reported in Vol. XXXV, No. 2 (2018) of this Newsletter,
PADEP is in the process of developing amendments to water
quality standards and standards implementation for manganese
pursuant to an October 30, 2017, amendment to section 1920-A
of the Administrative Code of 1929, 71 Pa. Stat. § 510-20,
directing the EQB to promulgate a manganese water quality
criterion within 90 days. See Water Quality Standards for
Manganese; Advance Notice of Proposed Rulemaking, 48 Pa.
Bull. 605 (Jan. 27, 2018). The Pennsylvania General Assembly
passed the change to 71 Pa. Stat. § 510-20 as part of a budget
package, with the requirement related to manganese regulation
added as an amendment by the Senate. See H.R. 118, 2017 Pa.
Legis. Serv. Act 2017-40.

The current manganese water quality standard (established in
25 Pa. Code § 93.7) has been in place since June 28, 1967. This
standard, a daily maximum of 1.0 mg/L as total recoverable, must
be achieved in all surface waters at least 99% of the time under 25
Pa. Code § 96.3(c). The October 2017 amendment directs PADEP
to propose a change that would provide that the manganese

criterion be met at least 99% of the time at the point of all existing
or planned surface potable water supply withdrawals, rather than
in all surface waters. This change would include manganese under
the point of compliance exception set out in section 96.3(d). See
48 Pa. Bull. 605.

Public comment on the advance notice of proposed
rulemaking (ANPR) closed on February 26, 2018. Following
PADEP’s review of the comments received on the ANPR,
PADEP has continued to seek comments on the draft proposed
rulemaking from groups including the Agricultural Advisory
Board and the Small Water Systems Technical Assistance Center,
but it has yet to publish a proposed rule.

PADEP set a proposed rule publication target date of the
fourth quarter of 2019 in the most recent regulatory agenda, see
49 Pa. Bull. 1461 (Mar. 23, 2019), but as of May 7, 2019,
PADEP was still in the process of “developing proposed regula-
tory amendments.” PADEP, “DEP Regulatory Update” (May 7,
2019).

The proceedings in the commonwealth court are still in the
preliminary stages and no hearing date has been set.

PADEP RELEASES DRAFT INTEGRATED WATER

QUALITY REPORT

On April 18, 2019, the Pennsylvania Department of
Environmental Protection (PADEP) released its biennial Draft
2018 Integrated Water Quality Monitoring and Assessment
Report, providing its analysis of the water quality status of more
than 85,000 miles of streams and rivers and more than 700,000
acres of lakes, bays, and wetlands as required under section
303(b) and (d) of the federal Clean Water Act, 33 U.S.C.
§ 1313(b), (d). See PADEP, “Draft 2018 Pennsylvania Integrated
Water Quality Monitoring and Assessment Report” (2018). The
report identified three principal contributors to pollution causing
impairment of streams for aquatic life: agricultural, abandoned
mine, and stormwater runoff. According to the report, abandoned
mine runoff impairs 5,576 miles of rivers and streams, which has
essentially remained static since the last biennial report was
published in 2016. The report identified one watershed impacted
by acid mine drainage, the Casselman River watershed in Fayette
and Somerset Counties, as a restoration priority, but all other
restoration priorities are related to agricultural runoff. See “DEP
Releases Water Quality Assessment Showing 40% of PA Streams
Polluted by Agriculture, Abandoned Mines, Stormwater Runoff,”
PA Env’t Digest (Apr. 18, 2019). Comments on the draft report
will be accepted on PADEP’s eComment website, see https://
www.ahs.dep.pa.gov/eComment/, through June 4, 2019.
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OVERRIDING ROYALTY INTERESTS TO BE DELIVERED “INTO

THE PIPELINES” HELD SUBJECT TO POST-PRODUCTION

EXPENSES

The court in Burlington Resources Oil & Gas Co. v. Texas
Crude Energy, LLC, No. 17-0266, 62 Tex. Sup. Ct. J. 529, 2019
WL 983789 (Tex. Mar. 1, 2019), rev’g 516 S.W.3d 638 (Tex.
App.—Corpus Christi-Edinburg 2017), considered the wording
used in assignments of overriding royalty interests in favor of
Texas Crude Energy, LLC (Texas Crude), or its affiliate, Amber
Harvest, LLC, burdening oil and gas leases held by Burlington
Resources Oil & Gas Co. (Burlington). The granting clause of
each assignment provided that the overriding royalty interest,
consisting of the specified percentage of all oil, gas, condensate,
drip gasoline, and other hydrocarbons that may be produced and
saved from the lands covered by the leases, was to be delivered to
the assignee “into the pipelines, tanks or other receptacles with
which the wells may be connected, free and clear of all develop-
ment, operating, production and other costs.” Id. at *2 (emphasis
omitted). The assignment was further subject to a “valuation”
clause, which contained identical wording followed by a provision
that at the overriding royalty owner’s election the working interest
owner would pay the applicable percentage of the value of the
minerals produced and saved, the term “value” referring to

(i) in the event of an arm’s length sale on the leases, the
amount realized from such sale of such production and
any products thereof, (ii) in the event of an arm’s length
sale off of the leases, the amount realized for the sale of
such production and any products thereof, and (iii) in all
other cases, the market value at the wells.

Id. (emphasis omitted).

After accepting overriding royalty payments from which its
share of post-production processing, compression, transportation,
and other costs were deducted for nine years, Texas Crude
demanded its percentage of Burlington’s sales price derived from
arm’s-length sales without deduction and sought recovery of past
underpayment. Reversing the trial court’s summary judgment for
Texas Crude, affirmed by the court of appeals, see Vol. XXXIV,
No. 2 (2017) of this Newsletter, the supreme court held that
Burlington had the right to subtract post-production costs from its
downstream sales prices in calculating its value for the purpose of
paying Texas Crude’s overriding royalty.

Texas Crude argued that although the general rule is that
royalty interests bear their shares of post-production costs, the
parties here had agreed otherwise for sales downstream from the
lease by providing that royalty on such sales would be based on
the “amount realized” from the sale. Burlington, 2019 WL
983789, at *4. Although the court found Texas Crude’s position
plausible, it was persuaded that Burlington’s view—that the
assignments’ requiring Texas Crude’s overriding royalty to be
delivered “into the pipelines, tanks or other receptacles to which
the wells may be connected” had the effect of requiring valuation

to take place at the well—was more faithful to the parties’ intent.
Id. at *6.

The court rejected Texas Crude’s argument that the assign-
ment’s “into the pipelines” provision pertained only to in-kind
transfers and not where paid in cash, observing that nothing in the
assignment suggested it was intended to apply only to a small
subset of transactions. Id. at *9. Another problem with Texas
Crude’s interpretation, according to the court, was that it would
inexplicably allow deduction of post-production costs if sales
were to an affiliate of the working interest owner, either on or off
the lease, but not if production were sold to an unaffiliated third
party at arm’s length. Id. at *10. The court found plausible
Burlington’s interpretation that the purpose of the assignment’s
references to arm’s-length sales was not to place the valuation for
royalty purposes at the point of sale but instead only to establish
that actual sales, if made at arm’s length and not to an affiliate,
must be used to calculate the value at the well. Id. at *10–11.

JUDGMENT FOR DAMAGES BASED ON EXECUTIVE’S REFUSAL

TO LEASE UPHELD

Texas Outfitters Ltd. v. Nicholson, No. 17-0509, 62 Tex. Sup.
Ct. J. 756, 2019 WL 1575018 (Tex. Apr. 12, 2019), aff’g 534
S.W.3d 65 (Tex. App.—San Antonio 2017), decided the appeal
of Texas Outfitters Limited, LLC (Texas Outfitters), the owner of
the executive rights over the plaintiff Carter family’s 45.84%
mineral interest in the 1,082-acre Derby Ranch in Frio County,
Texas, of a judgment in favor of the Carters for breach of its duty
as executive.

In 2002 the Carters had sold Texas Outfitters the surface of
the ranch, as well as the executive rights appurtenant to the
Carters’ 50% of the minerals, but only 4.16% of the rights to
leasing bonus and royalty. Texas Outfitters operated a hunting
business on the ranch in the ensuing years. In 2010 Texas
Outfitters received two oil and gas leasing offers, first an offer to
lease for a $450-per-acre bonus and 22% royalty and later another
for a $1,750-per-acre bonus and a 25% royalty, the same bonus
and royalty terms offered to and accepted by the owners of the
remaining 50% of the minerals and which, the Carters made it
known to Texas Outfitters, the Carters believed should be
accepted. It accepted neither, and subsequent offers were with-
drawn, at least in part because the lease on the other half of the
minerals was held by a third party. After settlement negotiations
between Texas Outfitters and the Carters failed, the Carters sued
Texas Outfitters, alleging it had breached its duty as holder of
executive rights over the Carters’ minerals by refusing to lease.
Following a bench trial, the trial court awarded the Carters
damages in the amount of $867,654.32, the bonus money they
would have received if Texas Outfitters had leased for $1,750 per
acre. Id. at *1–2. The court of appeals affirmed the trial court
judgment, rejecting Texas Outfitters’ contention that it was not
supported by sufficient evidence, see Vol. XXXIV, No. 3 (2017)
of this Newsletter, and the Texas Supreme Court likewise
affirmed.

The controlling inquiry in cases in which it is alleged that an
owner of executive rights has breached its duty to the non-
executive owner, the court reiterated, is “whether the executive
engaged in acts of self-dealing that unfairly diminished the value
of the non-executive interest.” Texas Outfitters, 2019 WL
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1575018, at *4 (quoting KCM Fin. LLC v. Bradshaw, 457 S.W.3d
70, 82 (Tex. 2015)). “[E]valuating compliance with the executive
duty is rarely straightforward and is heavily dependent on the facts
and circumstances,” it went on. Id. at *5. The court agreed with
Texas Outfitters that an executive generally does not breach its
duty by declining a lease offer in honest anticipation of receiving
better terms. Id. at *6. The trial court here had found, though, that
the refusal to accept the second leasing offer was a much larger
gamble with respect to the Carters’ interest than Texas Outfitters’,
a gamble Texas Outfitters knew the Carters did not want to take;
that Texas Outfitters took the gamble knowing that the pool of
prospective lessees had been diminished by the leasing of the
other half of the minerals; and that refusing the lease benefited
Texas Outfitters’ surface interest to the Carters’ detriment. Id. The
supreme court therefore read the trial court’s findings to include
a determination that Texas Outfitters refused to lease in order to
benefit its surface interest. Id.

Although “the executive and non-executive are presumably
united, at least generally, in their desire to maximize the value of
the mineral estate,” the court noted, “a property purchaser
primarily interested in the surface may acquire the executive right
in order to protect that surface investment.” Id. at *7. That
scenario, it observed, “gives rise to the potential for a significant
conflict between the interests of the executive who favors the
surface and those of the non-executive who favors the mineral
estate.” Id. “[T]he parties’ divergent legal positions make it
difficult to determine when such an executive crosses the line
from lawfully promoting his own surface interest to unlawfully
doing so at the expense of the non-executive interest, thereby
engaging in self-dealing that unfairly diminishes the value of that
interest.” Id. While it did not say, the court emphasized, that “an
executive primarily interested in the surface necessarily breaches
his duty by engaging in conduct that benefits the surface but not
the mineral estate,” it concluded that “legally sufficient evidence
support[ed] the trial court’s finding that Texas Outfitters did so in
this case.” Id. at *8.

The court’s holding, it said, “exemplifies the importance of
the particular facts and circumstances in evaluating the execu-
tive’s conduct.” Id. “Texas Outfitters ‘gambled’ on a better lease
offer despite knowing the circumstances that made such an offer
unlikely.” Id. And “this amounted to a much bigger risk for the
Carters than Texas Outfitters given the size of their respective
mineral interests.” Id.

LIENS AGAINST ASSIGNEES HELD EXTINGUISHED BY

SETTLEMENT IN ASSIGNOR’S BANKRUPTCY

Four decisions, Endeavor Energy Resources, L.P. v. Staley,
569 S.W.3d 319 (Tex. App.—El Paso 2019, no pet.), Acme
Energy Services, Inc. v. Staley, 569 S.W.3d 831 (Tex. App.—El
Paso 2019, no pet.), Acme Energy Services, Inc. v. Staley, 569
S.W.3d 841 (Tex. App.—El Paso 2019, no pet.), and Nova Mud,
Inc. v. Staley, No. 08-17-00147-CV, 2019 WL 850980 (Tex.
App.—El Paso Feb. 22, 2019, no pet. h.), all concerned practi-
cally identical circumstances involving work performed by the
appellants, Endeavor Energy Resources, L.P., Acme Energy
Services, Inc., and Nova Mud, Inc., as subcontractors hired by
Lakehills Productions, which had contracted with Heritage
Consolidated Services and Heritage Standard Corporation

(collectively, Heritage), on Heritage’s A.G. Hill No. 1 Well in
Winkler County, Texas.

The subcontractors were not paid for their work, and all
perfected statutory liens against Heritage’s well and leasehold.
After they filed a foreclosure suit against Heritage and George
Staley, to whom Heritage had assigned a portion of its interest,
Heritage filed for bankruptcy. Following several years of ad-
versarial proceedings in bankruptcy court, Heritage and each of
the subcontractors entered into settlement agreements under which
a portion of the Heritage debt was to be allowed as a secured
claim and the remainder classified as a general unsecured claim.
The settlement agreements included mutual releases of liability
except for stipulated indebtedness of Heritage to the subcontrac-
tors based on their work—both the secured and unsecured
portions—and provided that the subcontractors’ recovery was in
“full and final satisfaction of their putative claims and liens
against any interests of Heritage” but that the release was “not
intended to release any claims or liens owned or held by [the
subcontractors] against [Staley].” Endeavor, 569 S.W.3d at 323.

Returning to state court, the subcontractors sought to
foreclose their liens against the 19.75% interest in the leases that
Staley had acquired from Heritage. The trial court found that as
a result of the settlement agreements in bankruptcy court, there
was no debt owed to the subcontractors on their invoices and that
their liens had been thereby extinguished. Id. at 323–24. The court
of appeals agreed.

The subcontractors argued that the settlement agreements had
not released Heritage’s underlying debt and pointed out that they
expressly reserved their claims and lien against Staley. Id. at 326.
The subcontractors’ only claim was for Heritage’s debt, the court
responded. Id. Although the lien had been effective against
Staley’s interest, assigned to him after the lien arose, the court
reasoned, the subcontractors’ settlement agreement with Heritage
was an accord and satisfaction or novation that satisfied the
original claim. Id. at 327. Because the subcontractors’ claim
against Heritage had thus been settled, there was no debt that
arose from the subcontractors’ work and therefore no lien that
could be foreclosed against Staley. Id. at 328.

COURT OF APPEALS UPHOLDS TEMPORARY INJUNCTION

AGAINST OPERATOR’S CONTINUING AFTER REMOVAL VOTE

Flamingo Permian Oil & Gas, L.L.C. (Flamingo) was the
operator and Star Exploration, L.L.C. (Star) a non-operating
owner of the majority of the working interest in oil and gas leases
in Pecos County, Texas. Star called a meeting and conducted a
vote to remove Flamingo as operator and to appoint itself as
successor operator after alleged violations of the parties’ operat-
ing agreement on Flamingo’s part, including allowing liens to be
placed on the joint property. When Flamingo filed suit, Star
countersued and applied for an injunction to restrain Flamingo
from continuing to operate and from refusing to cooperate in the
Texas Railroad Commission filings necessary to designate Star as
the new operator. The trial court granted Star a temporary
injunction pending trial, which the court of appeals upheld in
Flamingo Permian Oil & Gas, L.L.C. v. Star Exploration, L.L.C.,
569 S.W.3d 329 (Tex. App.—El Paso 2019, no pet.).

Flamingo argued that Star had not shown, as required for a
temporary injunction, that any injury to Star brought about by
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Flamingo’s continuing to operate was “irreparable” and incapable
of being remedied by money damages. The court was not alto-
gether convinced by Star’s counterargument that damages would
be an inadequate remedy in the event the property were lost
because the present value of the leasehold asset and the projected
future recovery from its ownership were speculative. Id. at 332.
It nevertheless held the granting of injunctive relief to be justified.
Even if damages could be quantified, the court reasoned, Star’s
evidence that Flamingo had failed to pay debts and allowed liens
to be placed against the property and default judgments to be
taken against itself showed the likelihood that Flamingo would be
unable to pay damages. Id.

LEASE’S OFFSET WELL OBLIGATION HELD NOT LIMITED BY

PRUDENT OPERATOR STANDARD; COMPENSATORY ROYALTY

PAYABLE ON ALL OF HORIZONTAL WELL’S PRODUCTION,
NOT JUST THAT FROM WELLBORE SEGMENT NEAR

BOUNDARY

The court in Bell v. Chesapeake Energy Corp., No. 04-18-
00129-CV, 2019 WL 1139584 (Tex. App.—San Antonio Mar.
13, 2019, no pet. h.) (mem. op.), construed the very similar offset
well provisions of two oil and gas leases, the “Bell” lease and the
“Ward” lease, under which Chesapeake Energy Corp. (Chesa-
peake) was the lessee. Each provided that if a producing well (an
“Adjacent Well”) were completed and draining the leased
premises, or “deemed draining” if located within a specified
distance from the lease (measured, for a horizontal well, from the
closer of its surface location or the subsurface wellbore path from
point of entry into the productive horizon to its terminus), the
lessee must either drill an offset well, release acreage, or pay
compensatory royalty in an amount equal to the lessor’s fractional
royalty share of the total proceeds of production from the
Adjacent Well. Id. at *1–2.

The lessors sued, alleging that Adjacent Wells had triggered
Chesapeake’s offset obligation but that Chesapeake had neither
drilled, released acreage, nor paid compensatory royalty. Id. at *2.
Ruling on Chesapeake’s motion for summary judgment, the trial
court declared that Chesapeake was obligated under the leases’
offset well clause but that compensatory royalty was to be
calculated on the production volume attributable only to the
perforated portion of the wellbore of each Adjacent Well located
within the “trigger” distances set forth in the leases. Id. at *3. Both
sides appealed.

Chesapeake contended that its obligation to drill on offset
well was qualified by the reasonably prudent operator standard.
According to that standard, an operator must drill a well to protect
the lease against drainage only if the drainage is substantial and
only if a prudent operator would drill a well under the circum-
stances with the expectation of a profit. Id. at *5. Rejecting
Chesapeake’s argument, the court pointed out that the leases’
language was “clear, direct, and mandatory,” and it did not require
the lessors to demonstrate anything other than the existence of an
Adjacent Well producing with the specified distance. Id. at *6. If
Chesapeake had no obligation, according to the court, the phrase
“deemed draining” would have no meaning, and the parties’ use
of those words instead of “deemed substantially draining” itself
reinforced the conclusion that they did not intend to incorporate

the reasonably prudent operator standard into Chesapeake’s offset
obligation. Id. at *7–8.

The court likewise rejected Chesapeake’s arguments based on
particular provisions of the respective leases. The Ward lease
included an express covenant that the lessee must protect the lease
as a reasonably prudent operator, which Chesapeake urged could
have no meaning other than to incorporate the prudent operator
standard into the lessee’s offset obligation. Id. at *9. “The flaw in
this argument,” said the court, was that “the duty to protect against
drainage is only one part of the [lessee’s] broader duty to protect
the leased premises,” so that the broad duty to protect the lease as
a reasonably prudent operator has meaning even if it does not
specifically apply to the offset obligation. Id. Moreover, the offset
obligation was not only more specific than the general covenant
to protect the lease, it was incompatible with that general cove-
nant. Id. Similarly, a provision of the offset clause of the Bell
lease that the lessee must drill offset wells “reasonably designed
to protect the Leased Premises from drainage” did not constrain
Chesapeake’s express obligation to drill, release acreage, or pay
compensatory royalty. Id. at *10. Importantly to the court, the
parties during leasing notifications had agreed to strike wording
that would have required only such offset wells “as a reasonably
prudent operator would drill under the same or similar circum-
stances.” Id. (emphasis omitted). The remaining words, “reason-
ably designed to protect from drainage,” the court explained,
according to their plain language refer to the design of the well,
not to whether Chesapeake was required to drill one. Id. at *12.

The court went on to reverse the trial court’s judgment that
Chesapeake must pay compensatory royalty only on that portion
of the productive wellbore nearer than the distances that triggered
the offset obligation. The measure of the compensatory royalty as
stated in the leases, the court observed, was based on proceeds of
production from the Adjacent Well. Id. at *13. Chesapeake’s
argument that only take points were relevant was, to the court, an
argument that take points outside the relevant distance from the
lease boundary should be treated as separate wells. Id. “Had the
parties intended that a horizontal well be treated as a series of
‘take point’ wells rather than one integrated whole, they could
easily have done so.” Id. at *14. They did not, and the court would
not do so for them. Id. The gist of Chesapeake’s argument,
according to the court, was that calculating compensatory royalty
according to the plain language of the leases was a bad deal. Id.
at *15. Regardless, it concluded, “that [was] the deal the parties
made, and [the] court [was] not permitted to rewrite it under the
guise of interpreting it.” Id.

OIL AND GAS LEASE HELD NOT PERPETUATED BY

COTENANT’S PRODUCTION

The court in Cimarex Energy Co. v. Anadarko Petroleum
Corp., No. 08-16-00353-CV, 2019 WL 1146790 (Tex. App.—El
Paso Mar. 13, 2019, no pet. h.), held that an oil and gas lease’s
term was not extended by production brought about by a cotenant
without the lessee’s participation, notwithstanding that the lessee
was receiving profits from lease operations and paying royalty to
the lessors at the end of the primary term.

Cimarex Energy Co. (Cimarex) was the lessee under a 2009
oil and gas lease covering an undivided 1/6 mineral interest in a
440-acre tract in Ward County, Texas; Anadarko Petroleum Corp.
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(Anadarko) had leased the remaining 5/6. In 2011 and 2012
Anadarko drilled its Murjo No. 1 and No. 2 wells on the land and,
about the same time, secured top leases from Cimarex’s lessors.
In late 2012 the lessors learned of the production on the land and
demanded that Cimarex pay royalty to them. Cimarex in turn
contacted Anadarko seeking participation in the wells and
requesting that the parties join in an operating agreement. Id. at
*1–2. Anadarko did not immediately respond but ultimately
advised Cimarex that it recognized Cimarex as a “non-participat-
ing cotenant” due its “net share of proceeds after payout.” Id. at
*3. Cimarex filed suit for an accounting when Anadarko did not
begin immediately to pay Cimarex its share of the wells’ profits.
Id. The parties entered into a settlement agreement in June 2013,
under which Anadarko agreed to pay Cimarex its 1/6 share of the
value of production from the two wells, less Cimarex’s share of
drilling, completing, and operating costs, both at the time of the
settlement and going forward. Each party would be responsible
for its own royalty payments. Id. at *4.

Anadarko paid Cimarex monthly for its share of production,
less operating costs, until December 21, 2014, the last day of the
primary term of Cimarex’s lease. As of that date Anadarko took
the position that Cimarex’s lease had expired so that it was no
longer entitled to any share of production and that Anadarko’s top
leases had instead become effective. Id. Cimarex sued, alleging
that Anadarko had breached the settlement agreement by ceasing
its monthly payments. Id. The trial court granted summary
judgment to Anadarko on the basis that Cimarex’s lease had
expired, and the court of appeals affirmed.

On appeal Cimarex pointed out that its lease’s habendum
clause provided that it remained in effect for its five-year primary
term and “as long thereafter as oil or gas is produced.” Id. at *8.
The plain language of the lease, written in the passive voice,
Cimarex argued, only required production and did not require
Cimarex to be the one to actually cause the production. Id.
Following Hughes v. Cantwell, 540 S.W.2d 742 (Tex. Civ.
App.—El Paso 1976, writ ref’d n.r.e.), and Mattison v. Trotti, 262
F.2d 339 (5th Cir. 1959), the court concluded that to the contrary,
a lessee must take action itself to cause production on the subject
property in order to keep its lease alive and may not simply rely
on a cotenant’s production. Cimarex, 2019 WL 1146790, at *11.

Cimarex’s payment of royalty to its lessors up until the end
of the primary term of the lease was not, as Cimarex argued,
inherently inconsistent with the holding that Cimarex could not
rely on Anadarko’s production to keep the lease alive into the
secondary term, according to the court. Id. at *12. A lessor has the
right to impose different requirements on a lessee that apply
during each of the primary and secondary terms, the court
explained. Id. Nor, for the same reason, were the lessors (and
Anadarko, as successor to their interests) estopped from asserting
termination of the lease by their acceptance of royalty during the
primary term. Id.

A lessee’s joining in an operating or similar agreement for the
drilling and operation of wells on a lease, without its producing
the oil and gas itself, is sufficient action on the lessee’s part to
satisfy a lease’s habendum clause. Id. Cimarex had made repeated
unsuccessful attempts, it pointed out, to enter into a formal joint
operating agreement with Anadarko for participation in the Murjo
wells. Id. As a matter of public policy, it urged, the court should

not rule a lease terminated when a majority owner rejects a
minority owner’s attempts to join. Id. The court was unpersuaded.
The law is well-settled, it observed, that a mineral cotenant may
develop the land without permission of a non-participating
cotenant. Id. Cimarex was presumably aware of the cotenancy
laws when it leased a minority interest, said the court, and it
knowingly took the risk that other cotenants might refuse to agree
to an operating agreement. Id. at *13.

Nor could the parties’ settlement agreement be regarded the
equivalent of an operating agreement, as Cimarex contended, for
purposes of extending Cimarex’s lease term. The agreement did
not obligate Cimarex for its share of well costs but merely
required Anadarko to account for Cimarex’s share of production
revenue, less costs and expenses. Id. at *14. Provisions allowing
Anadarko to deduct severance taxes and giving Cimarex the right
to audit Anadarko’s revenue and expense statements represented
nothing more than negotiated terms of the agreement, and nothing
in it suggested that Cimarex could consider Anadarko’s produc-
tion its own or that it was intended to satisfy Cimarex’s obligation
to cause production on its lease in order to extend its term. Id.
at *15.

DEED’S “SUBJECT TO” CLAUSES RESERVED NO INTEREST

Jarzombek v. Marathon Oil Co., No. 04-18-00587-CV, 2019
WL 1547574 (Tex. App.—San Antonio Apr. 10, 2019, pet. filed)
(mem. op.), construed a 1976 deed by Ben and Olga Janacek
conveying a 70-acre tract of land to Max and Bennye Swafford.
The Janaceks had acquired the land in 1965 under a deed that had
reserved to each of Olga’s four siblings a 1/5 interest in the
royalty on production from the land, which would terminate in 20
years unless there was then ongoing production of oil, gas, or
other minerals. Id. at *1.

The Janaceks’ 1976 deed included provisions that it was
“subject, however, to all mineral conveyances, mineral reserva-
tions, oil, gas and other mineral leases, royalty conveyances, or
reservations, easements, ordinances and rights-of-way of record”
and “subject to . . . [f]our-fifths (4/5ths) royalty interest, the
royalties, bonuses, rentals and all other rights described in [the
1965 deed], reference to which instrument is here made for all
purposes . . . .” Id. (emphasis omitted) (second alteration in
original). The deed’s habendum clause and warranty were
expressly made “subject to the above set forth exceptions and
reservations.” Id. (emphasis omitted).

There was no production at the end of the 20-year term
specified in the 1965 deed, so the reservation of 4/5 of the royalty
terminated. Years later the Janaceks’ children sued the successors
to the Swafford grantees’ interest (referred to in the opinion as the
“Swaffords”) asserting that the 1976 deed’s “subject to” clauses
had reserved the grantors’ future interest in the 4/5 interest in the
royalty (questionably referred to by the court as a “possibility of
reverter”). Id. at *2. The court of appeals affirmed the trial court’s
summary judgment in favor of the Swaffords.

The “subject to” clauses, the court explained, advised the
grantees that their grant was subject to prior royalty conveyances
and reservations of record, expressly including the 4/5 interest in
the royalty reserved in the 1965 deed, but their language did not
state a clear intention to withhold the future interest in the royalty
from the grant. Id. at *4. The deed could have used a save-and-
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except clause, the court observed, if that had been the intent, but
it did not. Id. at *5.

The Janaceks also based an argument on wording in the 1965
deed that upon termination, the reserved 4/5 of the royalty would
vest in Ben and Olga Janacek, “their heirs and assigns.” Id. at *6.
Apparently citing no authority, they maintained that the use of the
phrase “heirs and assigns” rather than “heirs or assigns” somehow
meant that the grantors’ future interest in the reserved royalty
would have to descend to the Janaceks’ heirs before it could be
conveyed. Id. The Janaceks did not explain, noted the court, how
the future interest could “revert” only to them, as heirs, rather than
to the Swaffords, as assigns. Id.

SUIT FOR TRESPASS HELD BARRED BY LIMITATIONS

Swift Energy Operating, LLC v. Regency Field Services LLC,
No. 04-17-00638-CV, 2019 WL 1547608 (Tex. App.—San
Antonio Apr. 10, 2019, no pet. h.) (mem. op.), affirmed in part,
but reversed in part, the trial court’s summary judgment in favor
of Regency Field Services LLC (Regency), the operator of a gas
disposal well, against Swift Energy Operating, LLC (Swift), the
lessee of an oil and gas lease in the vicinity.

Regency operated its Tilden Injection Well in McMullen
County, Texas, for injection of concentrated hydrogen sulfide and
carbon dioxide gas into the Wilcox Formation. Swift had oil and
gas leases near the well—its PCQ lease on a large amount of
acreage and eight other leases. In October 2012 another operator,
after being forced to plug a well on its lease covering land
surrounded by the PCQ lease, corresponded with Swift about the
corrosive gas migrating from Regency’s Tilden well. In July 2014
the lessor of the PCQ lease sued Regency, and Swift intervened
in September 2015, asserting claims for trespass, negligence, and
nuisance for damages to existing and future wells on both the
PCQ lease and other leases. Id. at *1–2. Regency was granted
summary judgment on the basis of the applicable two-year statute
of limitations on all of Swift’s claims, and Swift appealed.

Swift’s claims accrued when the injectate entered the PCQ
lease, Regency argued, and Swift knew it had spread onto the
PCQ lease when it learned of the contamination of the well on
land surrounded by PCQ acreage. Id. at *4. The neighboring
operator’s warning to Swift, more than two years before Swift
intervened in this suit, was notice of Regency’s injury-causing
conduct. Id. This conclusively established the defense of
limitations against Swift’s claims for injuries to its PCQ lease, the
court held. Id. at *5.

The court rejected Regency’s argument, though, that notice
to Swift of injury to its PCQ lease likewise applied to the alleged
injury to Swift’s other, non-PCQ leases. An unauthorized
interference with minerals, the court observed, “constitutes a
trespass . . . only if the interference infringes on the mineral
[owner’s or] lessee’s ability to exercise its rights.” Id. at *6
(quoting Lightning Oil Co. v. Anadarko E&P Onshore, LLC, 520
S.W.3d 39, 49 (Tex. 2017)). “Regency’s burden was to
conclusively establish when its injectate infringed on, or
substantially interfered with, Swift’s rights in each lease.” Id.
Because it had not produced evidence to conclusively establish
the dates that each of Swift’s claims to each of its non-PCQ leases
accrued, the court held, Regency failed to carry its burden. Id.

ROYALTY HELD FREE FROM DEDUCTION OF POST-
PRODUCTION COSTS

The court in BlueStone Natural Resources II, LLC v. Randle,
No. 02-18-00271-CV, 2019 WL 1716415 (Tex. App.—Fort
Worth Apr. 18, 2019, no pet. h.) (mem. op.), faced the perennial
question of whether, under the particular language of the oil and
gas leases at issue, the lessee was entitled to deduct costs incurred
beyond the wellhead in calculating the royalty payable on gas
produced under the leases. The court held that it was not.

BlueStone Natural Resources II, LLC (BlueStone) was the
lessee under 12 leases with virtually identical royalty provisions.
Each lease consisted of a printed form followed by an addendum
attached as Exhibit “A,” at the beginning of which was an
introductory paragraph directing that “the language on this Exhibit
‘A’ supersedes any provisions to the contrary in the printed lease
hereof[.]” Id. at *2 (alteration in original). Paragraph 3 in the
printed lease form required payment as royalty on gas “the market
value at the well” of one-eighth of the gas sold or used. Id. The
Exhibit “A” addendum included a Paragraph 26 stating the
following:

LESSEE AGREES THAT all royalties accruing under
this Lease (including those paid in kind) shall be with-
out deduction, directly or indirectly, for the cost of
producing, gathering, storing, separating, treating,
dehydrating, compressing, processing, transporting, and
otherwise making the oil, gas[,] and other products
hereunder ready for sale or use. Lessee agrees to
compute and pay royalties on the gross value received,
including any reimbursements for severance taxes and
production related costs.

Id. (alteration in original).

BlueStone argued that under Heritage Resources, Inc. v.
NationsBank, 939 S.W.2d 118 (Tex. 1996), the requirement that
royalty be paid on the value of gas production “at the well” meant
that any costs subsequently incurred were irrelevant to the
calculation, rendering Paragraph 26 ineffective or, to use the
Heritage court’s term, surplusage. BlueStone, 2019 WL 1716415,
at *6. The court acknowledged that this would be correct if
Paragraph 26 had included only its first sentence. To the court,
though, the second sentence of Paragraph 26, calling for the lessee
to pay royalties on the “gross value received,” could not be
reconciled with Paragraph 3’s “at the well” wording and,
according to the provision that Exhibit “A” must supersede any
contrary provisions in the printed lease form, meant that costs
were not to be deducted from the proceeds received from sale. Id.
at *10–12. That wording imposed a “pure-proceeds royalty
yardstick” for royalty calculation, according to the court, shifting
the royalty calculation to the point of sale. Id. at *13.

The court went on to hold that BlueStone must pay royalty on
gas it used for processing plant fuel and for compression instead
of selling it, notwithstanding that its leases allowed free use of gas
(as well as oil, coal, and water) “in all operations which Lessee
may conduct hereunder.” Id. at *20. In the court’s reading of the
“free use” clause, the use of the word “hereunder” limited free use
of gas to operations conducted on the leased premises. Id. at *21.
Because the use of gas for plant and compressor fuel occurred off
the leased premises, BlueStone must pay royalty on it, the court
concluded. Id. (The court’s citation of treatise commentary
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concerning “free gas” lease clauses under which lessors are
sometimes afforded the right to take gas for domestic or
agricultural use is curious, as is its heavy reliance on Anderson
Living Trust v. Energen Resources Corp., 886 F.3d 826 (10th Cir.
2018), a case applying the law of Colorado insofar as its ruling for
which the court cites it is concerned but which could be cited to
support exactly the opposite conclusion where the court instead
applied New Mexico law.) As to gas returned after processing and
used as compressor fuel on some of the leases, BlueStone
apparently was unable to show what portion of the gas was
attributable to production from the leases where used as fuel.
BlueStone, 2019 WL 1716415, at *24–25.

LESSOR’S ACCEPTANCE OF ROYALTY DID NOT RATIFY

LESSEE’S UNAUTHORIZED POOLING

In Strickhausen v. Petrohawk Operating Co., No. 04-18-
00636-CV, 2019 WL 1779925 (Tex. App.—San Antonio Apr. 24,
2019, no pet. h.) (mem. op.), the court reversed summary
judgment that had been granted to Petrohawk Operating Co.
(Petrohawk), the lessee under an oil and gas lease from Margaret
Ann Strickhausen covering a 50% mineral interest in a tract of
land in LaSalle County, Texas.

The lease expressly prohibited pooling without the lessor’s
written consent. Petrohawk nevertheless filed for record a
designation of a pooled unit called the White Kitchen Unit No. 4
that included the Strickhausen lease and then drilled a productive
horizontal well. After the well had been drilled, a landman acting
on behalf of Petrohawk sent Strickhausen a letter requesting that
she ratify the pooling. Her attorney responded with a series of
questions and then engaged in negotiations with Petrohawk in an
effort to settle the issue of its wrongful pooling. Meanwhile,
Strickhausen deposited royalty checks sent by Petrohawk to her.
She had been paid over $590,000 by the time she filed suit. Id. at
*1–2. The trial court granted summary judgment to Petrohawk,
concluding that Strickhausen had ratified Petrohawk’s pooling by
accepting royalty payments that were calculated on a pooled basis.

The court began by noting that “[p]roof of ratification
requires evidence establishing (1) approval by act, word, or
conduct, (2) with full knowledge of the facts of the earlier act, and
(3) with the intention of giving validity to the earlier act.” Id. at *4
(quoting Bank of Am., N.A. v. Prize Energy Res., L.P., 510
S.W.3d 497, 505–06 (Tex. App.—San Antonio 2014)). Although
Strickhausen had deposited Petrohawk’s royalty checks, she had
immediately challenged the pooling of her lease through her
attorney, who all along had made it clear to Petrohawk that she
would not ratify the pooling until an acceptable settlement was
reached. Id. at *6. That challenge to the pooling made it
impossible, in the court’s view, for the summary judgment
evidence of Strickhausen’s acceptance of royalty to conclusively
establish as a matter of law the lessor’s intention to give validity
to the pooling. Id. It distinguished Hooks v. Samson Lone Star,
Ltd. Partnership, 457 S.W.3d 52 (Tex. 2015), in which the
lessors’ acceptance of royalty was held to have ratified their
lessee’s amendment of a pooled unit, see Vol. XXXII, No. 1
(2015) of this Newsletter, on the grounds that the Hooks lessors
had not only accepted royalty on a pooled basis but had been
notified of the amendment and had not complained. Strickhausen,
2019 WL 1779925, at *6.

ROYALTY-OWNER CLASS CERTIFICATION REVERSED AND

REMANDED

The court in Seeligson v. Devon Energy Production Co., 761
F. App’x 329 (5th Cir. 2019) (unpublished), considered Devon
Energy Production Co.’s (Devon) appeal of the district court’s
certification of a class of royalty owners under leases to Devon on
land in the Barnett Shale gas field of North Texas.

Devon sold gas at the wellhead to an affiliate for a uniform
purchase price of 82.5% of the published industry index value of
residue gas and liquids. The gas was then processed at the
Bridgeport Gas Processing Plant (Bridgeport Plant) owned by
another Devon affiliate, which sold the liquids extracted from the
gas and the residue gas. These sales were sham transactions,
according to the plaintiffs, that resulted in Devon, in effect,
charging the plaintiffs a 17.5% processing fee that was much
greater than the market rate. All of the plaintiffs’ leases based
royalty payment on net proceeds, they alleged, thereby imposing
on the lessee an implied duty to market at the best price
reasonably obtainable. Id. at 332. The district court certified a
class consisting of all persons or entities who were, in a six-year
time span, royalty owners under the “proceeds” lease form who
received royalty from Devon on gas processed through the
Bridgeport Plant. Id. at 333.

The court of appeals disagreed with Devon that several leases
expressly imposing a duty on the lessee to “use reasonable
diligence to produce, utilize, or market the minerals” set a
standard for the lessee’s marketing duty different from the usual
implied duty, destroying the commonality required for class
certification. Id. at 336. “Owing a uniform duty, however, is not
necessarily sufficient to establish commonality,” the court said. Id.
The plaintiffs argued, and the district court had agreed, that a
well-by-well analysis of whether Devon had failed in its duty to
reasonably market the gas was not necessary because Devon used
a uniform pricing structure for every well. Id. at 337. “[I]t might
be possible to determine damages on a classwide model,” the
court of appeals observed, but “on the facts presently before the
district court, it is unclear whether a well-by-well analysis might
be necessary.” Id. The court therefore remanded for further
consideration whether specific evidence supported the conclusion
that the breach of the duty to market and damages from any
breach could be evaluated classwide. Id.

The district court had also found common to all royalty
owners the question of whether Devon violated its duty to market
by failing to recover profits from its affiliate’s downstream gas
sales. Id. At no point, however, did the district court explain why
the implied duty to market included a duty to recoup such profits,
and the plaintiffs had not addressed this alleged duty in their
briefing. Id. at 337–38. The district court had therefore “abused
its discretion when it determined that this was a common question
which could support class certification.” Id. at 338.

The court finally held that the district court had also abused
its discretion when it concluded, as required for class certification,
that common issues would predominate over any questions
affecting only individual class members. Id. Devon pointed out
that there were claims at issue that were time-barred unless the
statute of limitations had been tolled by the discovery rule and
asserted that the determination of whether these claims were
viable would require thousands of mini-trials. Id. “To establish
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predominance,” the court noted, the district court was required to
“identify ‘the substantive issues that will control the outcome,
assess[] which issues will predominate, and then determin[e]
whether the issues are common to the class.’” Id. at 338–39
(alterations in original) (quoting Bell Atl. Corp. v. AT&T Corp.,
339 F.3d 294, 302 (5th Cir. 2003)). Because the district court did
not consider the limitations and tolling questions in its
predominance analysis, it had abused its discretion in determining
that common questions would predominate over individual issues.
Id. at 339.

U T A H —  O I L  &  G A S

P E T E R  K .  S M Y T H

—  G U E S T  R E P O R T E R  —

UTAH LEGISLATURE CREATES AFFIRMATIVE DUTY TO REPORT

UNCLAIMED MINERAL INTERESTS

On March 25, 2019, Governor Gary Herbert signed into
law Senate Bill 78 (SB 78), a bill clarifying what happens to
unclaimed mineral interests located in the state of Utah. See S. 78,
63d Leg., Gen. Sess. (Utah 2019) (effective May 14, 2019).
Although the law does not change who owns unclaimed mineral
interests, it seeks to streamline the process for transferring owner-
ship and dealing with any proceeds derived from the interests.
Moreover, the law creates affirmative duties on certain parties to
submit information concerning a possible unclaimed mineral
interest to the state.

SB 78 amended Utah Code Ann. § 75-2-105 concerning
the escheat of property to the State of Utah when a decedent’s
heirs cannot be found. Under the new law, the Utah School
and Institutional Trust Lands Administration (SITLA) has been
charged with administering unclaimed mineral interests and
their proceeds for the benefit of Utah’s public education. Id. § 75-
2-105(3). The law specifically authorizes SITLA to bring an
action in district court to quiet title to a mineral interest and be
named the owner of record for the interest. Id. § 75-2-105(4)–(5).

Presumably because SITLA has limited ability to determine
what mineral interests should escheat to the state, SB 78 imposes
an affirmative duty on certain parties to submit to SITLA any
information the party has in its possession concerning a mineral
interest owner that may have died intestate. Id. § 75-2-105(6)(a).
The parties required to submit information include an “owner,”
“operator,” or “payor” as those terms are defined in parts of the
Utah Code relating to oil, gas, and mining. Id.; see id. §§ 38-10-
101, 40-6-2, 40-8-4. Owners, operators, and payors must submit
information they have concerning “the identity of the decedent,
the results of a good faith search for heirs specified in [the Utah
Uniform Probate Code], the property interest from which the
minerals or mineral proceeds derive, and any potential heir” to
SITLA within 180 days of acquiring the information. Id. § 75-2-
106(6). However, SB 78 is devoid of consequences for a failure
to submit information as required by the statute.

W E S T  V I R G I N I A  —  M I N I N G /
O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

WEST VIRGINIA SUPREME COURT OF APPEALS UPHOLDS

DECISION DENYING COAL LESSOR DAMAGES FROM MINING

COMPANY WHERE COMPANY HAD NOT MINED COAL FOR

28 YEARS

In Bruce McDonald Holding Co. v. Addington, Inc., 825
S.E.2d 779 (W. Va. 2019), the West Virginia Supreme Court of
Appeals issued a 4-1 decision affirming a trial court decision that
a coal owner who had accepted annual minimum royalty payments
under a coal lease over a 28-year period from a mining company
that had mined no coal from the lease over the same period could
not recover damages for the mining company’s inactivity because
the coal owner had effectively waived its right to bring a claim.
The court also held that the coal owner was collaterally estopped
from challenging the way in which the mining company calculated
the annual minimum royalty payments since the payments were
made in a manner consistent with a final order entered in previous
litigation between the coal owner and the mining company. The
court also affirmed the trial court’s decision that the mining
company could not recover damages for the coal owner’s refusal
to consent to an assignment or sublease because the approval
clause in the coal lease gave the coal owner unlimited authority to
withhold such consent.

In 1978, the coal owner granted the mining company a coal
lease covering 3,300 acres in Logan County, West Virginia. The
lease established certain annual minimum royalty payments. In
1984, after the mining company gave notice of its intent to
terminate the lease, the coal owner filed a series of lawsuits in the
Circuit Court of Logan County, seeking to preclude arbitration
proceedings regarding whether the leased coal was merchantable
and mineable and to recover unpaid rent and royalty. In 1988, the
circuit court ruled that the mining company owed the coal owner
rent and royalty for a four-year period (1984–1987). The court
also ruled that the minimum royalty provision in the coal lease
was ambiguous, but it resolved the ambiguity in the coal owner’s
favor and ordered the mining company to pay a minimum royalty
of $2.00 per ton. Id. at 782–83.

After the court’s order, and an unsuccessful appeal, the
mining company mined no coal from the coal lease, but it started
paying the coal owner an annual minimum royalty of $500,000,
based upon the lease’s annual minimum coal production of
250,000 tons, multiplied by the $2.00 per ton requirement set by
the circuit court. Id. at 783.

The coal owner accepted these annual minimum royalty
payments until 2016 when it rejected the payment and filed suit
against the mining company in the Circuit Court of Logan County,
seeking (1) a declaratory judgment that the coal lease imposed
upon the mining company a duty to diligently mine coal and
damages for the mining company’s breach of such duty, and (2) a
declaratory judgment that the mining company should have paid
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the annual minimum royalty based upon comparable sales by
other mining companies and damages for the failure to pay royalty
based on such comparable sales. The coal owner also sought
damages for tortious interference with the performance of the coal
lease. Id. at 783–84.

The mining company filed a counterclaim seeking damages
after the coal owner refused to consent to an assignment or
sublease of the coal lease and had interfered with an asset
agreement with another company. The circuit court granted
summary judgment against the coal owner’s claims and the mining
company’s counterclaims. Id. at 784.

In affirming the circuit court’s entry of summary judgment
against the coal owner’s claims regarding a duty on the part of the
mining company to diligently mine coal, the supreme court held
that such claims had been waived by the coal owner, pointing to
the fact that the earlier litigation found no such duty and that the
coal owner had accepted annual minimum royalty payments in
spite of the mining company’s inactivity on the coal lease over a
28-year period. Id. at 789. The court also held that collateral
estoppel prevented the coal owner from pursuing the claim that
the royalties must be based upon comparable sales by other
mining companies because the circuit court had determined by
final order in 1988 that the annual minimum royalty was fixed at
$2.00 per ton, a decision that the coal owner did not challenge at
the time it was made or at any point in the subsequent 28 years
until filing the 2016 lawsuit against the mining company. Id.
at 790.

The court also affirmed the circuit court’s decision that the
mining company could not recover damages for the coal owner’s
refusal to consent to an assignment or sublease of the coal lease.
The coal lease expressly provided that it could not be assigned or
transferred without the prior written consent of the coal owner.
The coal lease contained no language that limited the coal owner’s
right to withhold consent. The court recognized that, in 1978
when the coal lease was granted, West Virginia followed the
common law rule that, unless limited by a lease provision, the
landlord may arbitrarily and capriciously withhold approval of
any proposed assignment or sublease and that the circuit court
correctly applied this rule when it entered summary judgment in
favor of the coal owner on the mining company’s counterclaim.
Id. at 791–92.

FOURTH CIRCUIT AFFIRMS RULING THAT CONTRACT PARTY

COULD NOT RECOVER DAMAGES FOR BREACH OF

DEVELOPMENT AGREEMENT WHERE AGREEMENT REQUIRED

DRILLING WELLS, BUT NOT PRODUCTION, AND PARTY

PRESENTED NO EVIDENCE OF DAMAGES ARISING FROM

FAILURE TO DRILL WELLS

In Equinor USA Onshore Properties Inc. v. Pine Resources,
LLC, 917 F.3d 807 (4th Cir. 2019), aff’g sub nom. Statoil USA
Onshore Properties Inc. v. Pine Resources, LLC, No. 2:14-cv-
21169, 2018 WL 889229 (S.D. W. Va. Feb. 14, 2018), the U.S.
Court of Appeals for the Fourth Circuit affirmed a district court
decision that the assignee of an oil and gas development agree-
ment was not liable for damages where the agreement required
that three wells be spudded, but did not otherwise require
production, and the opposing party presented only evidence of
damages based upon lost royalties during a two-day bench trial.

In the course of its decision, the Fourth Circuit also considered the
plain and ordinary meaning of the term “spud.”

In 2008, the mineral owner sold its Marcellus mineral rights
in 565 acres of land in Barbour County, West Virginia, by an
agreement that set forth certain drilling obligations, including the
obligation that the purchaser must “spud” one well within one
year of the purchaser installing a meter tap and three wells within
a five-year period. The agreement allowed the purchaser to satisfy
the spudding requirement by spudding horizontal wells on other
tracts so long as some part of the horizontal well crossed the lands
subject to the agreement. Id. at 810. In return, the mineral owner
retained a royalty interest equal to “18% of the hydrocarbons
‘produced from or attributable to’ the mineral rights . . . sold to
[the purchaser].” Id. When the purchaser delayed drilling the first
well, the mineral owner and the purchaser agreed to extend the
deadline for drilling the first well to December 31, 2011, and the
deadline for the second and third well was set at April 1, 2014. Id.
at 811. The mineral owner and the purchaser later extended the
deadline for the first well to March 31, 2012. The purchaser
commenced drilling the first well in December 2011 and pene-
trated the lands subject to the agreement in March 2012, but the
well was never completed and it never produced any hydrocar-
bons. Id. In late 2012, the purchaser sold its Marcellus mineral
rights to the assignee, who had agreed to assume the purchaser’s
responsibility for “the ‘performance of all express and implied
obligations’ arising from ‘instruments in the chain of title to the
Assets, the Leases, the Contracts and all other orders, contracts
and agreements to which the Assets are subject, including the
payment of royalties and overriding royalties.’” Id. The contract
between the purchaser and the assignee indicated that the drilling
obligation for the first well had been met, but that two more wells,
either vertical or horizontal, must be drilled by April 1, 2014. Id.

In July 2013, the mineral owner notified the assignee that the
assignee’s failure to attend quarterly meetings with the mineral
owner and failure to complete the first well and turn it into
production were continuing violations of the agreement, and
inquired about the assignee’s plans to satisfy the obligation to drill
the second and third wells. Id. In December 2013, the assignee
notified the mineral owner that it would not complete the first well
nor drill the second and third wells and asked for a demand in
writing. Id. at 811–12. The mineral owner demanded that the
assignee “contract with a pipeline for service” and claimed that
there was “a requirement to drill three wells.” Id. at 812. The
assignee responded that, since the meter tap contemplated by the
agreement had never been installed, the obligation to spud the
second and third well had never been triggered. Id.

In July 2014, the assignee filed suit against the mineral owner
in the U.S. District Court for the Southern District of West
Virginia, seeking a declaratory judgment that it owed no
obligation to the mineral owner under the agreement beyond the
royalty payments. The mineral owner filed a counterclaim,
asserting a breach of the agreement, specifically the part setting
forth the spudding obligations. Both parties moved for summary
judgment and the district court ruled in favor of the assignee,
holding that the agreement’s obligations extended only to the
purchaser, and not the assignee. Id. This decision was appealed
and the Fourth Circuit, in an unpublished per curiam opinion,
Statoil USA Onshore Props. Inc. v. Pine Res., LLC, 675 F. App’x
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285 (4th Cir. 2017), reversed and remanded the case to the district
court, with instructions to enter summary judgment on the
assignee’s declaratory judgment claim in favor of the mineral
owner, and further instructing the district court to consider the
assignee’s argument that the mineral owner had sustained no
damages. Equinor, 917 F.3d at 812. On remand, the parties again
moved for summary judgment. The district court denied these
motions and proceeded to conduct a bench trial on whether the
agreement required production in addition to the drilling
requirements and the amount of damages that resulted from the
assignee’s breach of the agreement. At the conclusion of the
bench trial, the district court ruled in favor of the assignee because
the court determined that the agreement did not require production
and that the mineral owner had presented evidence of damages
based only on royalty losses tied to well production, and not on
the assignee’s failure to spud the second and third wells. Id.; see
Vol. XXXV, No. 2 (2018) of this Newsletter. As a result, the

district court awarded no damages to the mineral owner, who then
appealed.

On appeal, the Fourth Circuit affirmed, agreeing with the
district court that the agreement was ambiguous. In particular, the
Fourth Circuit reviewed the meaning of the term “spud” since it
was not defined in the agreement. The court determined that “[t]he
plain meaning of ‘spud’ refers only to the initial drilling of wells,
not completion or production.” Equinor, 917 F.3d at 814. The
court also held that the district court’s conclusions regarding
extrinsic evidence used to interpret the ambiguous agreement
were supported by the weight of the evidence. Id. at 815.

Editor’s Note: The reporter’s firm represented Equinor USA
Onshore Properties, Inc., formerly known as Statoil USA Onshore
Properties, Inc., referenced hereinabove as “the assignee” in the
case.
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The natural resources industry continues to experience a workforce influx of those handling mineral
titles. Complementing and updating eight previous title examination institutes, this program will provide
the basics for attendees newer to mineral title examination, and a good review for those already in the
business.

Our expert faculty will address why an opinion is necessary, the role of landmen and others in developing
an opinion, some key considerations in examining title, what to cover, where to obtain the data, and
how to use the information in an opinion. The program addresses the role of title examination in
upstream and midstream transactions; real property and ownership principles; state title standards; title
underlying roads, rights-of-ways, and other strips of land; curative documents; federal and Indian lands;
title due diligence for midstream and upstream transactions; and the practical elements associated with
each. Although intended to provide the fundamentals of mineral title examination, experienced
attorneys, landmen, support staff, and others involved in title examination will benefit from the
comprehensive refresher and the more esoteric topics sprinkled throughout the program. A detailed
program is available at https://www.rmmlf.org.
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FEIS ON MINE PLAN OF OPERATIONS VACATED FOR LACK

OF SHOWING OF DISCOVERY OF VALUABLE MINERAL

DEPOSIT ON UNPATENTED MINING CLAIMS

On July 31, 2019, the U.S. District Court for the District of
Arizona issued an order in litigation challenging the U.S. Forest
Service’s (Forest Service) approval of Rosemont Copper Com-
pany’s (Rosemont) proposed mining plan of operations (PoO) for
a large copper mine. See Ctr. for Biological Diversity v. U.S. Fish
& Wildlife Serv., No. 4:17-cv-00475, 2019 WL 3503330 (D. Ariz.
July 31, 2019).

Rosemont proposed to commence mining operations at a
large open-pit mine located on and near the Santa Rita Mountains
south of Tucson, Arizona, and within the Coronado National
Forest. Under Rosemont’s PoO, which the Forest Service ap-
proved, it would place 1.9 billion tons of waste rock and tailings
on approximately 2,400 acres of unpatented mining claims on
National Forest System lands. Id. at *1. The Forest Service
reviewed and approved the PoO, including construction of waste

continued on page 2
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K A T H L E E N  C .  S C H R O D E R

C O U R T N E Y  M .  S H E P H A R D

—  R E P O R T E R S  —

FERC IS NOT EXCUSED FROM ASSESSING PIPELINE CLIMATE

IMPACTS, BUT PLAINTIFFS MUST FIRST MAKE THE

ARGUMENT

In Birckhead v. FERC, 925 F.3d 510 (D.C. Cir. 2019),
the U.S. Court of Appeals for the D.C. Circuit examined the
Federal Energy Regulatory Commission’s (FERC) environmental
assessment (EA) and decision to issue a certificate of public
convenience and necessity for the Broad Run Expansion Project,
which authorized construction and operation of a new natural
gas compression facility (Station 563). Id. at 514. FERC denied
a request for rehearing by members of the environmental non-
governmental organization Concerned Citizens for a Safe Envi-
ronment (in their individual capacity), see Tenn. Gas Pipeline
Co., 163 FERC ¶ 61,190 (2018), and they petitioned the D.C.
Circuit for review. Birckhead, 925 F.3d at 514–15.

The petitioners argued that FERC violated the National
Environmental Policy Act (NEPA) by failing to assess reasonably
foreseeable indirect impacts from increased gas production

continued on page 2
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—  R E P O R T E R S  —

D.C. CIRCUIT HOLDS THAT EPA IS NOT REQUIRED TO ISSUE

FINANCIAL RESPONSIBILITY REQUIREMENTS FOR THE

HARDROCK MINING INDUSTRY

In July 2019, the U.S. Court of Appeals for the D.C. Circuit
issued its decision in Idaho Conservation League v. Wheeler, 930
F.3d 494 (D.C. Cir. 2019), holding that the Comprehensive
Environmental Response, Compensation, and Liability Act of
1980 (CERCLA), 42 U.S.C. §§ 9601–9675, does not require the
U.S. Environmental Protection Agency (EPA) to issue financial
responsibility requirements for the hardrock mining industry.
“CERCLA mandates that the EPA require certain classes of
facilities identified by the EPA to ‘establish and maintain
evidence of financial responsibility’ by obtaining, inter alia,
insurance, surety bonds or letters of credit.” 930 F.3d at 500

(quoting 42 U.S.C. § 9608(b)(1)). CERCLA required the EPA, by
1983, to “identify those classes [of facilities] for which require-
ments will be first developed,” prioritizing “those classes of
facilities, owners, and operators which the [EPA] determines
present the highest level of risk of injury.” Id. (alterations
in original) (quoting 42 U.S.C. § 9608(b)(1)). In 2009, EPA
announced its decision to prioritize financial responsibility
requirements for the hardrock mining industry. Following liti-
gation, EPA published its proposed rule setting financial responsi-
bility requirements for the hardrock mining industry in January
2017. Id. at 500–01 (citing Financial Responsibility Requirements
Under CERCLA § 108(b) for Classes of Facilities in the Hardrock
Mining Industry, 82 Fed. Reg. 3388 (proposed Jan. 11, 2017)

continued on page 3
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continued from page 1

rock dumps and tailings facilities under its part 228 regulations.
See 36 C.F.R. § 228.5.

In vacating the final environmental impact statement (FEIS)
and record of decision (ROD) and remanding the matter to the
Forest Service for further consideration, the court held that the
Forest Service should not have approved the use of unpatented
mining claims for ancillary facilities under the part 228 regula-
tions absent a finding that the claims were valid. 2019 WL
3503330, at *18. The court took the position that Rosemont had
an affirmative obligation to show a discovery of a valuable
mineral deposit on the claims as a prerequisite to approval of the
PoO. Id. at *14. However, the administrative record contained no
information concerning discovery of a valuable mineral deposit.
Id. at *17. Therefore, while Rosemont and the Forest Service
argued that no such finding is required for approval of the PoO,
the court suggested that on remand Rosemont provide evidence,
and the Forest Service make a determination, as to whether there
has been a discovery satisfying the prudent person test.

The court reasoned that because the claims were not valid,
the proposed use was not “authorized under the Mining Law of
1872” and the Forest Service erred when it applied the part 228
regulations. Id. at *19. Instead, according to the court, the Forest
Service should have considered the proposed waste rock and
tailings facilities under its special use regulations at 36 C.F.R. pt.
251. Because “[t]he Part 251 regulations provide significant
authority and discretion to prohibit activity on Forest Service
lands, whereas the Part 228 regulations merely balance competing
interests,” the Forest Service improperly construed its legal
authority over the facilities and improperly restricted reasonable
alternatives in its environmental analysis of the project. 2019 WL
3503330, at *19.

The court specifically held that the Forest Service had
improperly evaluated and misapplied:

1) Rosemont’s right to surface use; 2) the regulatory
framework in which the Forest Service needed to
analyze those surface rights; and 3) to what extent the
Forest Service could regulate activities upon Forest
Service land in association with those surface rights.
These defects pervaded throughout the FEIS and ROD,
and led to an inherently flawed analysis from the incep-
tion of the proposed Rosemont Mine.

Id. at *21.

As of the date of this report, no appeal has been filed.

F E D E R A L  —  O I L  &  G A S

continued from page 1

upstream of Station 563 and increased gas combustion down-
stream of Station 563. Id. at 516–17. FERC disagreed, arguing
that impacts from any increased gas production and combustion
were not indirect impacts of Station 563 because the record did
not show a causal relationship between production and combus-
tion of the source gas and Station 563. Id. at 517–18. FERC
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reasoned that a causal relationship only exists if the gas would not
be produced or combusted but for the construction and operation
of Station 563. Id. FERC, however, also admitted that it did not
request from the project applicant the information needed to
determine a causal relationship, such as the number and location
of additional gas wells and the destination and end use of pro-
duced gas. Id.

The court found that the petitioners failed to identify any
evidence in the record to support their claim of a causal relation-
ship between increased gas production and combustion and
Station 563. Id. Yet the court also chided FERC for the deficient
record. Id. at 518–19. The court explained that NEPA requires
FERC to “at least attempt to obtain the information necessary to
fulfill its statutory responsibilities.” Id. at 520. Although the court
disapproved of FERC’s lack of effort to request this information,
it ultimately denied the petitioners’ petition for review because
they had not argued that FERC failed to adequately develop the
record. Id. at 520–21. The court also upheld FERC’s alternatives
analysis in the EA. Id. at 515–16.

Although the court did not find that NEPA requires FERC to
analyze upstream and downstream impacts that may be related to
natural gas compression facilities, it made clear that FERC also
cannot ignore these impacts by not requesting the information
necessary to analyze them.

WHERE NEPA ANALYSES ARE DEFICIENT, REMAND

WITHOUT VACATUR IS THE IBLA’S APPROPRIATE REMEDY

In Southern Utah Wilderness Alliance, 194 IBLA 333,
GFS(O&G) 3(2019), the Interior Board of Land Appeals (IBLA)
examined protests by three environmental nongovernmental
organizations regarding the Bureau of Land Management’s
(BLM) decision to lease eight Utah parcels in a March 2013
competitive oil and gas lease sale. The appellants alleged that
BLM violated the National Environmental Policy Act (NEPA)
because BLM relied on prior NEPA analyses to support the lease
sale and those analyses did not adequately assess climate change
impacts consistent with the U.S. District Court for the District of
Columbia’s decision in WildEarth Guardians v. Zinke, 368 F.
Supp. 3d 41 (D.D.C. 2019), motions to amend judgment and
enforce remand order denied, No. 1:16-cv-01724, 2019 WL
3253685 (D.D.C. July 19, 2019). 194 IBLA at 334–35; see Vol.
XXXVI, No. 2 (2019) of this Newsletter. BLM agreed that its
leasing analyses were deficient, and it filed a motion with the
IBLA to return jurisdiction to BLM to suspend the leases until
BLM completed additional NEPA analysis. 194 IBLA at 334. The
appellants disagreed with BLM’s requested remedy and argued
that the NEPA deficiencies required the IBLA to vacate the
leases. Id.

The IBLA concluded that it did not have a duty to vacate the
leases and that vacatur was not consistent with precedent. Id. at
339. The IBLA reasoned that “oil and gas leases issued by BLM
without proper NEPA compliance are voidable, not void, and

BLM has in the past corrected NEPA violations involving lease
issuance using precisely the process it here proposes.” Id. at
339–40.

The IBLA then addressed how to remand the leasing decision
without vacating the leases. The IBLA declined to simply remand
the decision out of concern that, because BLM had not yet
suspended the leases, a remand would deprive the appellants of
their appeal rights. Id. at 340–41. The IBLA instead elected to
remand and also set aside BLM’s decision on the appellants’
protest under the rationale that BLM must issue a new decision
rescinding, modifying, or reaffirming the challenged leases after
it completes additional NEPA analysis, and the appellants can
appeal that new BLM decision once issued. Id. at 341.

The IBLA’s decision not to vacate oil and gas leases because
of deficient NEPA analysis is noteworthy given the decision of the
U.S. District Court for the District of New Mexico in San Juan
Citizens Alliance v. BLM, 326 F. Supp. 3d 1227 (D.N.M. 2018),
to set aside oil and gas leases on this same ground. See Vol.
XXXV, No. 3 (2018) of this Newsletter.

E N V I R O N M E N T A L  I S S U E S

continued from page 1

(to be codified at 40 C.F.R. pt. 320)). EPA received comments
opposing its proposal as “unnecessary due to existing federal and
state programs and modern mining practices.” Id. at 499. EPA
agreed and decided not to issue financial responsibility require-
ments for the hardrock mining industry. Id. at 499–500 (citing
Financial Responsibility Requirements Under CERCLA § 108(b)
for Classes of Facilities in the Hardrock Mining Industry, 83 Fed.
Reg. 7556 (Feb. 21, 2018) (to be codified at 40 C.F.R. pt. 320)).
EPA found that “existing federal and state programs as well as
modern mining practices reduced the risk that EPA would be
required to use the Superfund to finance response actions at
currently active mines.” Id. at 501. Following EPA’s announce-
ment, six environmental organizations (collectively, Environmen-
tal Groups) jointly petitioned for review of EPA’s decision,
claiming it was contrary to CERCLA, arbitrary and capricious,
and procedurally defective. Id. at 500. The D.C. Circuit rejected
each of these arguments and denied the petition.

The Environmental Groups first challenged EPA’s statutory
interpretation of CERCLA. They argued that CERCLA requires
EPA to “consider the risk of harm to human health and the
environment in deciding the classes of facilities for which it
should prioritize issuing financial responsibility requirements,” id.
at 503, and that EPA erred by only considering financial risks,
including the “risk of taxpayer funded response actions,” id.
(quoting 83 Fed. Reg. at 7556, 7567, 7568). The court found that
whether Congress intended “risk” in two of section 9608(b)’s
operative clauses to encompass risks to health and the environ-
ment is ambiguous. Id. Because “Congress used only financial
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terms to describe the relevant ‘risk’ in the amount clause,” it was
plausible it “intended . . . to consider the same risks in deciding
whether to issue any financial responsibility requirements under
the general mandate clause.” Id. at 504. As a result, the court
found that EPA’s interpretation of “risk” was reasonable and
deferred to its interpretation that “it should set financial responsi-
bility regulations based on financial risks, not risks to health and
the environment.” Id.

The court next found that the language of CERCLA does not
require EPA to promulgate financial responsibility requirements
for the hardrock mining industry. Id. at 505. Although section
9608(b) states that EPA “shall” promulgate financial responsibil-
ity requirements for certain “classes of facilities,” it does not
specify which classes of facilities. Id. at 504. Thus, section
9608(b) does not mandate EPA to promulgate financial responsi-
bility requirements for the hardrock mining industry, “authorizing
the EPA to decline to do so.” Id. at 505.

The Environmental Groups also argued that EPA acted
arbitrarily and capriciously by ignoring certain financial risks
when it declined to promulgate financial requirements. Id. The
court disagreed and found that EPA considered all of the financial
factors required by CERCLA § 108(b)(2), which include the
“payment experience of the [Superfund], commercial insurers,
court[] settlements and judgments, and voluntary claims satisfac-
tion.” Id. at 506 (second alteration in original) (quoting 42 U.S.C.
§ 9608(b)(2)). Specifically, EPA “concluded that ‘substantial
advances have been made in the development of mining practices
and the implementation of federal and state regulatory programs
to address releases at hardrock mining facilities,’” id. at 505–06
(quoting 83 Fed. Reg. at 7580), and that the cleanup at many sites
was “being paid for by private parties and through existing
financial assurance requirements,” id. at 506 (quoting CERCLA
Section 108(b) Hardrock Mining Final Rule Technical Support
Document at 15). Finally, the court found that EPA’s final action
not to adopt financial responsibility requirements was a “logical
outgrowth” of the proposed rule because “[o]ne logical outgrowth
of a proposal is surely . . . to refrain from taking the proposed
step,” id. at 508 (alteration in original) (quoting New York v. EPA,
413 F.3d 3, 44 (D.C. Cir. 2005)), and EPA retained discretion to
decline to promulgate a final rule, id. Accordingly, the court
denied the Environmental Groups’ petition, holding that EPA was
not required to issue financial responsibility requirements for the
hardrock mining industry. Id. at 509.

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

R O B E R T  C .  M A T H E S

T I M  C A N O N

—  R E P O R T E R S  —

CONGRESS AND WHITE HOUSE REACH TEMPORARY ACCORD

ON BUDGET AND SPENDING

Just before the August recess began, Congress and the White
House reached a bipartisan compromise setting a two-year budget

and suspending the debt ceiling through mid-2021. See Bipartisan
Budget Act of 2019, Pub. L. No. 116-37, 133 Stat. 1049. The
compromise, announced on July 22, 2019, suspends the automatic
budget sequester that was slated to automatically reduce discre-
tionary spending by $125 billion in fiscal year 2020 and, instead,
raises the budget cap by approximately $320 billion over the next
two fiscal years. Id. § 101(a) (codified at 2 U.S.C. § 901(c)(7),
(8)). The Act also suspends the current public limit until July 31,
2021. Id. § 301(a) (suspending the requirements of 31 U.S.C.
§ 3101(b)). Notably, the extension of the budget caps and the
suspension of the debt limit push both issues beyond the 2020
presidential election. The House approved the measure on July
25, 2019, the Senate approved the measure on August 1, 2019,
and President Donald Trump signed the measure on August 2,
2019.

DEPARTMENT OF THE INTERIOR POSITIONS CONFIRMED IN

SENATE

The Senate on June 5, 2019, approved the nomination of
Susan Combs as the Assistant Secretary for Policy, Management
and Budget at the U.S. Department of the Interior. Combs was
nominated for the position on July 10, 2017, and was confirmed
by the Senate along mostly party lines. As Assistant Secretary,
Combs will be responsible for policy development, management
reforms, and the Department’s fiscal resources. Prior to her
confirmation, Combs served in various elected positions in Texas
including Texas Comptroller of Public Accounts.

The Senate also unanimously confirmed Robert Wallace as
Assistant Secretary for Fish and Wildlife and Parks on June 27,
2019. Wallace is a native of Evanston, Wyoming, and prior to
confirmation had served in roles with the National Park Service
and GE Energy, and various staff roles in the U.S. Senate and
Wyoming Governor’s office. See Press Release, DOI, “Secretary
Bernhardt Applauds Confirmation of Robert Wallace for Assistant
Secretary for Fish and Wildlife and Parks” (June 28, 2019).

Finally, on August 1, 2019, the Senate confirmed Mark
Greenblatt as Inspector General of the U.S. Department of the
Interior. Greenblatt previously served as Assistant Inspector
General for Investigations in the U.S. Department of Commerce
and has also served in roles in the U.S. Department of Justice and
the Senate Permanent Subcommittee on Investigations.

DEPARTMENT OF THE INTERIOR ANNOUNCES MOVE OF BLM
HEADQUARTERS

In a much-anticipated announcement, Secretary of the Interior
David Bernhardt announced on July 16, 2019, that the Bureau of
Land Management (BLM) would relocate its headquarters from
Washington, D.C., to Grand Junction, Colorado. See Letter from
Joseph R. Balash, Assistant Sec’y, Land & Minerals Mgmt., U.S.
Dep’t of the Interior, to Sen. Lisa Murkowski, Chair, Subcomm.
on Interior & Env’t (July 16, 2019). The move was first proposed
by former Secretary of the Interior Ryan Zinke as part of his effort
to reform the agency and move it closer to the lands it manages.

BLM will relocate about 27 employees, including the BLM
Director, to the Grand Junction office in order to establish the new
headquarters. Id. at 3–4. Additionally, over 200 other BLM
positions will be relocated from Washington, D.C., to the various
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western states. A small number of employees, such as those
dealing with budgetary issues and Congress, will remain in
Washington, D.C.

Congressional Democrats have voiced strong opposition to
the move.

FOREST SERVICE ISSUES PROPOSED FINAL MANAGEMENT

PLANS FOR SAGE-GROUSE

On August 2, 2019, the U.S. Forest Service (Forest Service)
issued a final environmental impact statement (FEIS) and five
draft records of decision (Draft RODs) for the greater sage-grouse
proposed land management plan amendments. See 84 Fed. Reg.
37,233 (July 31, 2019) (notice of opportunity to object). This
Newsletter previously reported on the Forest Service’s notice of
intent to prepare the documents, see Vol. XXXV, No. 1 (2018),
and the Forest Service’s publication of the draft land management
plan amendments and environmental impact statement, see Vol.
XXXV, No. 4 (2018).

The FEIS identifies and addresses potential impacts on the
environment from proposed future sage-grouse management
across 19 National Forest System planning units across 5.4
million acres in Colorado, Idaho, Nevada, Utah, and Wyoming.
The Draft RODs, if approved, would, among other changes,
modify habitat management area designations (including the
removal of controversial sagebrush focal areas as a separate
habitat designation) and, except in Nevada, modify the require-
ment that compensatory mitigation efforts achieve a “net conser-
vation gain” to require that such efforts achieve “no net loss” of
sage-grouse habitat. See Forest Service, “Greater Sage-Grouse
Proposed Land Management Plan Amendments (LMPA) and
Final Environmental Impact Statement (FEIS) for the
Intermountain and Rocky Mountain Regions,” at ES-11 tbl. ES-3
(Aug. 2019).

Parties will have until October 1, 2019, to review the
proposed management strategies and to submit objections to the
Forest Service pursuant to the Forest Service’s planning regula-
tions. See 36 C.F.R. §§ 219.54, .56.

BLM RELEASES PROPOSED MANAGEMENT PLANS FOR TWO

BEARS EARS NATIONAL MONUMENT UNITS

The Bureau of Land Management (BLM) on July 26, 2019,
published a notice of availability of proposed monument manage-
ment plans (PMMPs) and a final environmental impact statement
(FEIS) for the Bears Ears National Monument (Bears Ears) Indian
Creek and Shash Jáa Units. See 84 Fed. Reg. 36,118 (July 26,
2019) (notice of availability).

The PMMPs and FEIS cover the two management units that
remain in Bears Ears following President Donald Trump’s
Proclamation No. 9681 dated December 4, 2017, which reduced
the monument’s size by around 85% from the size designated by
President Barack Obama in 2016. See Proclamation No. 9681, 82
Fed. Reg. 58,081 (Dec. 4, 2017). That proclamation was issued
the same day as Proclamation No. 9682, 82 Fed. Reg. 58,089
(Dec. 4, 2017), which reduced the Grand Staircase-Escalante
National Monument (Grand Staircase) from the approximately 1.7
million acres established by President Bill Clinton in 1996 to

approximately 1 million acres. See Vol. XXXV, No. 1 (2018) of
this Newsletter.

As previously reported in Vol. XXXV, No. 4 (2018) of this
Newsletter, both proclamations have been challenged in multiple
cases that have been consolidated as Hopi Tribe v. Trump, No.
1:17-cv-02590 (D.D.C. filed Dec. 4, 2017), and Wilderness
Society v. Trump, No. 1:17-cv-02587 (D.D.C. filed Dec. 4, 2017).
Motions to intervene have been granted for the American Farm
Bureau Federation and the Utah Farm Bureau Federation, Kane
and Garfield Counties, Utah, and the State of Utah in the Wilder-
ness Society (Grand Staircase) litigation; and for the American
Farm Bureau Federation and the Utah Farm Bureau Federation,
Uinta Utah Indians, Tabeguache Colorado Indians, San Juan
County, Utah (subsequently withdrawn), and the State of Utah,
among others, in the Hopi Tribe (Bears Ears) litigation. See
Wilderness Society v. Trump, No. 1:17-cv-02587 (D.D.C. Jan. 11,
2019) (order granting intervention); Hopi Tribe v. Trump, No.
1:17-cv-02590 (D.D.C. Jan. 11, 2019) (order granting interven-
tion). The federal defendants have filed motions to dismiss in both
sets of litigation but the court has not yet ruled on either motion.

BLM is accepting protests on the PMMPs/FEIS until August
26, 2019. BLM is also accepting comments on a target shooting
closure proposed in the PMMPs until September 24, 2019. The
extended comment period on the proposed target shooting closure
is mandated by section 4103(b)(2)(A)(ii) of the John D. Dingell,
Jr. Conservation, Management, and Recreation Act, Pub. L. No.
116-9, 133 Stat. 580 (2019).

A L A S K A —  O I L  &  G A S

J O S E P H  J .  P E R K I N S ,  J R .
J O N A T H A N  E .  I V E R S E N

—  R E P O R T E R S  —

HOLDER OF REVERSIONARY INTEREST NOT ENTITLED TO

COMPENSATION FOR NON-CONSUMPTIVE USE OF BASE GAS

IN STORAGE FACILITY

Kenai Landing, Inc. v. Cook Inlet Natural Gas Storage
Alaska, LLC, 441 P.3d 954 (Alaska 2019), was a condemnation
action brought by Cook Inlet Natural Gas Storage Alaska, LLC
(CINGSA), a regulated public utility operating a gas storage
facility, against the private fee owner of certain lands. The fee
owner’s lands were subject to an existing oil and gas lease (1) that
covered all depths (including the separate horizon to be used for
storage purposes), (2) under which the royalty rights under the
lease had been severed from the reversionary rights in the oil and
gas, and (3) in which CINGSA had acquired both the lessee’s
leasehold rights in the horizon to be used for storage purposes and
the royalty owner’s rights under the lease with respect to such
horizon.

The parties agreed that the fee owner was entitled to be
compensated by CINGSA for use of the pore space within the
horizon to be used as a storage facility, and the trial court
concluded that the fee owner also should be compensated by
CINGSA for its use of any non-producible gas remaining therein.
Id. at 958. (Said non-producible gas would be whatever remained
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after all of the native gas that could be produced from the storage
horizon was produced. Id. at 958 n.5.) The fee owner also argued
to the trial court that it was entitled to be compensated for use (as
“base gas” to pressurize the facility) of all of the native gas in the
storage horizon (including some native gas that migrated into the
horizon after the date of taking) that had not yet been produced,
not just the non-producible fraction thereof, but the trial court
ruled against the fee owner. Id. at 958.

The fee owner appealed both (1) the trial court’s refusal to
award compensation for CINGSA’s use as base gas of all of the
native gas remaining in the horizon and (2) the trial court’s
determination of just compensation for use of the pore space. Id.
at 959. Affirming the trial court, the Alaska Supreme Court found
as follows:

(1) so long as the oil and gas lease remained in effect, the
fee owner held only a reversionary interest in the native
gas remaining in the horizon to be used as a storage
facility; the fee owner accordingly “did not lose anything
it already had,” there was “no evidence that the fair
market value of its reversionary rights was affected in
any way by CINGSA’s use of the gas for a non-con-
sumptive purpose,” and thus the fee owner was not
entitled to compensation for the non-consumptive use of
that gas as “base gas,” id. at 961–62; and

(2) the trial court applied a proper valuation methodology in
determining just compensation for use of the pore space,
id. at 962–65.

In rendering this opinion, the supreme court declined to
decide whether an oil and gas lease in Alaska grants to the lessee
a right to the oil and gas in place (a possessory interest) or only
the more limited right to drill for and extract such minerals (a
nonpossessory profit à prendre). See id. at 960. Instead, it stated
that its decision was governed by “the principles we use to
determine ‘just compensation’ in condemnation cases.” Id.

C A L I F O R N I A  —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

COURT AFFIRMS DENIAL OF WRIT OF MANDATE IN

CHALLENGE OVER EIR RELATING TO WELL STIMULATION

The California Department of Conservation’s Division of
Oil, Gas, and Geothermal Resources (DOGGR) was required by
Senate Bill No. 4, 2013 Cal. Legis. Serv. ch. 313, to prepare an
environmental impact report (EIR) “pursuant to the California
Environmental Quality Act [(CEQA)] . . . , to provide the public
with detailed information regarding any potential environmental
impacts of well stimulation in the state.” Ctr. for Biological
Diversity v. Cal. Dep’t of Conservation, 248 Cal. Rptr. 3d
449, 455 (Ct. App. 2019) (quoting Cal. Pub. Res. Code
§ 3161(b)(3)(A)); see Vol. XXXII, No. 1 (2015) of this Newslet-
ter. The Center for Biological Diversity (CBD) appealed a
judgment “denying its petition for a writ of mandate challenging
an [EIR] prepared by [DOGGR] . . . .” 248 Cal. Rptr. 3d at 454.
In the instant case, the California Third District Court of Appeal

affirmed the trial court’s denial of the petition for a writ of
mandate.

The CBD asserted that DOGGR “violated Senate Bill No. 4
and CEQA by failing to incorporate the complete study into the
EIR, failing to consider the first volume of the study, and failing
to supplement the EIR or issue a subsequent EIR after the second
and third volumes were released.” Id. at 460. The court deter-
mined, “[c]ontrary to the [CBD’s] contention, [DOGGR] does not
carry out a program or ‘project’ of well stimulation in the state.”
Id. at 462. The court reasoned that although DOGGR regulates
well stimulation in the state, DOGGR itself does not necessarily
directly conduct such activity. Id. Additionally, the court noted:

Nothing in Senate Bill No. 4 required an analysis of
indirect impacts caused by the additional oil and gas
production made possible by well stimulation treatments,
and we do not believe that such a sweeping mandate can
be reasonably implied from the instruction to prepare an
EIR “pursuant to CEQA.” We reiterate that the purpose
of Senate Bill No. 4 was to address the dearth of infor-
mation about the environmental effects of well stimula-
tion treatments in particular, not oil and gas production
in general.

Id. at 471.

DOGGR HOLDS PUBLIC WORKSHOPS IN EFFORT TO

DEVELOP MORE ROBUST DATA SUBMISSION REQUIREMENTS

FOR ACTIVE GAS PIPELINES

In May 2019 the California Department of Conservation’s
(DOC) Division of Oil, Gas, and Geothermal Resources
(DOGGR) “released pre-rulemaking discussion drafts of regula-
tions and specifications for the purpose of receiving public
input on the development of digital submission guidelines for
mapping of active gas pipelines in sensitive areas.” DOC,
“Active Rulemakings,” https://www.conservation.ca.gov/index/
Pages/rulemaking.aspx.

DOGGR scheduled two public workshops in June 2019 to
“provide information and to solicit input from the public.” DOC,
“Notice of Public Workshop and Notice of Public Comment
Period” (May 17, 2019).

FEDERAL COURT DISMISSES SUIT OVER LIVERMORE

OILFIELD CUPS

E&B Natural Resources Management Corporation (E&B) or
its predecessors have operated in the Livermore oilfield since
1966, and E&B currently operates nine wells with the capacity to
produce 20 to 30 barrels of oil per day. See E&B Natural Res.
Mgmt. Corp. v. Cnty. of Alameda, No. 4:18-cv-05857, 2019 WL
1585637, at *1 (N.D. Cal. Apr. 12, 2019).

In 2017, E&B applied for the renewal of two conditional use
permits (CUPs). Id. at *2. The Alameda County East County
Board of Zoning Adjustments conditionally approved the renewal
of the CUPs for the Livermore oilfield. Id. Then, on June 1, 2018,
the Center for Biological Diversity (CBD) appealed the condi-
tional approval and requested that the Alameda County Board of
Supervisors (Board) deny the CUPs’ renewal. Id. On July 24,
2018, the Board heard the CBD’s appeal and voted to deny the
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renewal of the Livermore oilfield CUPs. Id. After the denial, E&B
filed suit against the County of Alameda. Id.

The U.S. District Court for the Northern District of California
found that “until the threshold issue of whether a federal claim is
adequately stated is resolved, it will not exercise supplemental
jurisdiction over the state-law claims.” Id. at *1. The court
ultimately granted the County’s motion to dismiss with leave to
amend. Id. In reaching this decision, the court determined the
following: (1) “County Defendants are ‘persons’ for purposes of
Section 1983”; (2) “County Defendants do not enjoy Eleventh
Amendment immunity”; (3) “Plaintiffs do not show that their
constitutional rights were violated”; and (4) “Plaintiffs do not
show that County Defendants had a policy of committing viola-
tions of constitutional rights.” Id. at *4–5.

E&B filed an amended complaint on May 6, 2019, the Board
answered on May 20, 2019, and a case management conference
was held on July 8, 2019, at which the court referred the case to
private mediation.

RELIEF DENIED IN LOS PADRES FORESTWATCH CUP
CHALLENGE

Los Padres ForestWatch challenged a 2015 conditional use
permit (CUP) under the California Environmental Quality Act
(CEQA), Cal. Pub. Res. Code §§ 21000–21177. See Los Padres
ForestWatch v. Cnty. of Ventura, No. B291481, 2019 WL
1929979, at *1 (Cal. Ct. App. May 1, 2019), as modified (May
22, 2019), review denied (July 10, 2019) (unpublished). The CUP
at issue authorized “the continued operation of existing oil and gas
wells and the addition of new wells.” Id. “The project had
previously been approved by a 1978 environmental impact report
(EIR), a 1984 focused EIR, and a 1983 mitigated negative
declaration (MND),” and was approved by Ventura County
“based on an EIR addendum.” Id.

In the instant case, the trial court denied relief. Id. In their
appeal, Los Padres ForestWatch contended that

instead of an EIR addendum for the 2015 project, CEQA
requires the preparation of a subsequent EIR as to drill
site 7. They claim that substantial evidence supports a
fair argument that, as to drill site 7, proposed changes in
the project might have significant environmental impacts
concerning a hiking trail, flooding, water quality, and
endangered species.

Id. The California Second District Court of Appeal affirmed. Id.
at *16.

CALIFORNIA’S NEW UIC REQUIREMENTS

The U.S. Environmental Protection Agency delegated au-
thority over oil and gas injection wells to the underground
injection control (UIC) program in the California Department of
Conservation’s (DOC) Division of Oil, Gas, and Geothermal
Resources (DOGGR). See DOC, “Underground Injection Con-
trol,” https://www.conservation.ca.gov/dog/general_information/
Pages/UndergroundInjectionControl(UIC).aspx. The UIC pro-
gram has been tasked with preventing “the degradation of
underground sources of drinking water (aquifers) where there are
injection operations” and “administers state regulations for the

permitting, drilling, inspecting, testing, and sealing” of the wells
within its purview. Id.

In summer 2018, DOGGR and the State Water Resources
Control Board adopted revisions to enhance prior rules, and the
new UIC regulations took effect on April 1, 2019. Id.; see Cal.
Code Regs. tit. 14, div. 2, ch. 4.

In February 2019, the DOC estimated that the new require-
ments would impact “some 55,000 [UIC] wells,” and include
“wells that inject water or steam for enhanced oil recovery, along
with wells that return produced water back to its source.” Nick
Snow, “California’s New Underground Injection Rules Go into
Effect Apr. 1,” Oil & Gas J. (Feb. 21, 2019). In March 2019,
DOGGR held informational workshops to explain the implemen-
tation requirements of the new regulations.

Examples of the new UIC regulations include: (1) “[c]ontin-
uous well pressure monitoring,” (2) “[r]equirements to automati-
cally cease injection when there is a risk to safety or the environ-
ment,” and (3) “[r]equirements to disclose chemical additives.” Id.

CALIFORNIA SUPREME COURT DENIES PETITION FOR

REVIEW IN YEFJ CASE

Three nonprofit organizations sued the City of Los Angeles
“for allegedly permitting oil drilling in violation of environmental
and civil rights laws.” Youth for Envtl. Justice v. City of L.A., No.
B282822, 2019 WL 642452, at *1 (Cal. Ct. App. Feb. 15, 2019)
(unpublished), reh’g denied (Mar. 15, 2019), review denied (May
15, 2019). The parties settled the case and Los Angeles adopted
policies to address the concerns of the nonprofits. Id. The
California Independent Petroleum Association (CIPA), an oil
industry trade group, intervened in the case, and after the parties
settled, contended that “the conduct of the City and nonprofits
infringed the group’s due process right to block the settlement and
compel a decision on the merits of the case.” Id.

The appeal revolved around resolution of three questions:
(1) “is CIPA’s operative cross-complaint based on protected
activity,” (2) “can Nonprofits be treated as state actors for
the purpose of imposing due process liability,” and (3) “has
CIPA established a legally and factually sufficient claim that
Memorandum 133 infringed its members’ legitimate property
interests . . . ?” Id. at *6. The court noted, “the answers are ‘yes,’
‘no,’ and ‘no,’ respectively, and we shall therefore reverse.” Id.
The court reasoned:

Because the claims alleged in the operative cross-
complaint overwhelmingly strike at the conduct of the
City and Nonprofits in settling litigation—rather than the
issuance or content of Memorandum 133—CIPA’s due
process claims arise from protected activity. . . . There is
no prospect of showing Nonprofits are state actors on the
record before us because they do not have the authority
to compel state action . . . and they are not so intertwined
with City policy that they can fairly be subject to govern-
ment due process obligations. . . . [T]he mere fact that
Memorandum 133 may and likely will burden CIPA
members’ future oil operations does not establish a
protected property interest sufficient to claim a due
process violation.
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Id. On May 15, 2019, the Supreme Court of California denied the
petition for rehearing and review.

C O L O R A D O  —  M I N I N G

K R I S T I N  A .  N I C H O L S

—  R E P O R T E R  —

COLORADO LEGISLATURE PASSES BILL TO PROTECT WATER

QUALITY FROM ADVERSE MINING IMPACTS

On April 4, 2019, Colorado Governor Jared Polis signed into
law House Bill 19-1113, which amended the Colorado Mined
Land Reclamation Act, Colo. Rev. Stat. §§ 34-32-101 to -127, to
require that a reclamation plan for new or amended permits
demonstrate, by substantial evidence, a reasonably foreseeable
end date for any water quality treatment necessary to ensure
compliance with applicable water quality standards. See H.R. 19-
1113, 2019 Colo. Legis. Serv. ch. 73 (amending Colo. Rev. Stat.
§§ 34-32-116, -117, -122). Upon making certain written determi-
nations, the Mined Land Reclamation Board “may approve a
reclamation plan that lacks substantial evidence of a reasonably
foreseeable end date for any necessary water quality treatment if
the new or amended permit includes an environmental protection
plan and reclamation plan adequate to ensure compliance with
applicable water quality standards,” Colo. Rev. Stat. § 34-32-
116(7)(g)(III), or if “the reclamation plan is limited to reclamation
of already-mined ore or other waste materials, including mine
drainage or runoff, as part of a cleanup,” id. § 34-32-
116(7)(g)(IV). The new law also imposes a requirement that
annual reports describe the affected land and the surrounding area,
including “[c]hanges over the preceding year regarding any
disturbances to the prevailing hydrologic balance” and “[c]hanges
over the preceding year regarding any disturbances to the quality
and quantity of water in surface and groundwater systems.” Id.
§ 34-32-116(3)(b).

In addition, the new law eliminates an operator’s ability to
provide an audited financial statement (i.e., self-bond) to demon-
strate that the operator has sufficient funds to cover its reclama-
tion obligations, as opposed to obtaining a bond or other financial
assurances. See id. § 34-32-117(3)(f)(VI), (VII) (repealed).
Operators may have up to one year in order to obtain an alterna-
tive form of financial warranty. Id. § 34-32-117(6)(b)(II).
Moreover, reclamation bonds must now cover “all measures
commenced or reasonably foreseen to assure the protection of
water resources, including costs necessary to cover water quality
protection, treatment, and monitoring as may be required by
permit.” Id. § 34-32-117(4)(b)(I).

With limited exception, the new law took effect on August 2,
2019.

DIVISION OF RECLAMATION, MINING AND SAFETY ISSUES

REVISED HARD ROCK/METAL MINING AND CONSTRUCTION

MATERIALS REGULATIONS

Effective July 15, 2019, the Colorado Department of Natural
Resources’ Division of Reclamation, Mining and Safety (DRMS)
revised its hard rock and metal mining regulations. The primary

purpose of the rulemaking was to remove the custom milling
definition and exemption from the regulations. The term “custom
mill” had been previously defined as:

[A] mill that is not engaged in the processing of ore from
any permitted mine that is owned or under common
control with the milling facility or the entity operating
the milling facility. An Applicant or Operator who
intends to mill ores from other mining operations must
submit adequate information to demonstrate that waste
(material or stream) from such ores will be processed or
disposed of in a manner to protect human health, prop-
erty and the environment. “Custom Mill” does not
include mills regulated by the Radiation Control Divi-
sion of the Colorado Department of Public Health and
the Environment under Part 18 of Rules and Regulations
Pertaining to Radiation Control.

Former 2 Colo. Code Regs. § 407-1:1.1(12). Under the former
regulations, DRMS did not require reclamation permits for
custom mills. Id. § 407-1:1.2.1. In the statement of basis and
purpose, DRMS explained that its decision to remove the custom
mill definition and exemption was based, in part, on discussions
with the Colorado Department of Public Health and the Environ-
ment’s (CDPHE) Hazardous Materials and Waste Management
Division. Given that CDPHE was not actively regulating custom
mills, DRMS and CDPHE entered into a memorandum of
understanding in June 2017 to make clear that any person engaged
in a “mining operation” shall obtain a permit from the Mined
Land Reclamation Board and that milling under such a permit
does not require a certificate of designation from CDPHE
pursuant to Colo. Rev. Stat. § 30-20-102(4). Consistent with the
memorandum of understanding, DRMS removed the regulatory
definition of custom mill and exemption in order to resolve
unnecessary confusion over DRMS’s jurisdiction and authority.

As further justification, DRMS noted that, under the Colo-
rado Mined Land Reclamation Act, the term “mining operation”
means “the development or extraction of a mineral from its natural
occurrences on affected land,” including other activities such as
transportation, concentrating, milling, evaporation, and other
processing. Id. § 34-32-103(8) (emphasis added). The Act itself
does not define or reference the term “custom mill.” With the
removal of the custom mill definition and exemption, the regula-
tions make clear that “mining operations,” including milling, fall
under DRMS’s jurisdiction and authority. DRMS implemented
other minor revisions to the hard rock and metal mining regula-
tions, including specifications for the size of required posted signs
at mine sites, an estimated completion date for notices of intent to
conduct prospecting activities, and various general editorial
clarifications.

Additionally, DRMS revised its construction materials
regulations effective July 15, 2019, to implement Senate Bill 18-
184, 2018 Colo. Legis. Serv. ch. 132 (effective Aug. 8, 2018)
(amending Colo. Rev. Stat. §§ 34-32.5-111, -125), which allows
operators of a one-time excavation project to obtain a special
permit for the incidental extraction of construction materials. See
2 Colo. Code Regs. § 407-4. Consistent with the new law, the
regulations provide that an operator of a one-time excavation
project not performed pursuant to a federal, state, county, city,
town, or special district contract that generates small quantities of
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excess construction materials shall obtain a “Special One-time
Excavation 111(1)(b) Operation Permit,” as opposed to a regular
construction materials permit that involves higher costs and longer
processing times. Id. § 407-4:1.1(50.1). The revised construction
materials regulations also contain other minor revisions, including
specifications for the size of required posted signs at mine sites,
an estimated completion date for notices of intent to conduct
exploration activities, and various general editorial clarifications.

C O L O R A D O  —  O I L  &  G A S

S A R A H  S O R U M

—  R E P O R T E R  —

SENATE BILL 181 ROLLOUT BEGINS

As reported in Vol. XXXVI, No. 2 (2019) of this Newsletter,
Senate Bill 19-181 (SB 181), 2019 Colo. Legis. Serv. ch. 120,
was signed into law in April 2019, mandating comprehensive
changes to oil and gas regulation in the state that prioritize
protection of public health, safety, and the environment. The
Colorado Oil and Gas Conservation Commission (COGCC) has
now begun the daunting task of implementing this overhauled
regulatory regime.

New COGCC Members Appointed

SB 181 altered the makeup of the COGCC by, inter alia,
reducing the number of members with “substantial experience in
the oil and gas industry” from three to one, eliminating the
requirement that two members have a degree in petroleum
geology or petroleum engineering, and adding one member with
experience in wildlife protection and one with experience in
public health. Colo. Rev. Stat. § 34-60-104(2)(a)(I). The newly
appointed members include Brenda Haun (agriculture/royalty
owner representative), John Messner (local government represen-
tative), Liane Jollon (public health representative), Mark Hopkins
(technical expert), and Pam Eaton (wildlife protection representa-
tive). See Press Release, COGCC, “Governor Polis Announces
Members of Colorado Oil and Gas Conservation Commission”
(May 17, 2019).

Mandated Rulemakings Underway

SB 181 also mandated numerous rulemakings, the first of
which, the 500 Series rulemaking (rules of practice and proce-
dure before the COGCC), went to hearing on June 17–18, 2019.
One proposed procedural amendment was authorization of
administrative law judges to conduct some of the COGCC’s
business to allow the commissioners more time to focus on
the remaining mandates of SB 181. This proposal was approved
by the COGCC on July 31, 2019. See COGCC, “COGCC
Commission Hearing - July 31, 2019 - Part 2,” YouTube (July 31,
2019) (COGCC July 31 Hearing), https://www.youtube.com/
watch?v=RVK1wXuOLdM. The next rulemakings, on the Tech-
nical Review Board and alternative site analysis, are currently
scheduled for hearings in November 2019. See COGCC, Draft
Rulemaking Schedule (July 23, 2019), http://cogcc.state.co.us/
documents/sb19181/Overview/Rulemaking_Schedule_DRAFT
_20190723.pdf.

Interim Criteria for APDs

The drafters of SB 181 could foresee that the mandated
rulemakings could take some time to complete. In order to
effectuate the new regulation more swiftly, SB 181 required
the COGCC (until the relevant rulemakings are completed) to
delay its determination on applications for permits to drill
(APDs) where the director determines, based on “objective
criteria,” that the permit requires additional analysis to address
public health, safety, and welfare concerns. Colo. Rev. Stat. § 34-
60-106(1)(f)(III)(A). Those criteria were finalized by the COGCC
on May 16, 2019, significantly raising the level of scrutiny for
new APDs. See COGCC, “SB 19-181 Required Director Objec-
tive Criteria” (May 16, 2019). Indeed, at the July 31, 2019,
hearing, Director Jeff Robbins stated that “permitting under
[SB] 181 and under objective criteria is a more onerous task.”
COGCC July 31 Hearing, supra, at 27:10. By way of example, he
noted that 60%–70% of APDs submitted since the criteria were
finalized have triggered additional review, id. at 29:39, and that
an increased percentage of APDs are being rejected under those
criteria, see id. at “Form 2As 1/1/2017 - Present” slide (showing
that 50% of APDs were approved in Q2 2019 compared with 63%
in Q1 2019 and 74% in Q4 2018).

Stakeholder Group Called to Address Pooling Reforms

SB 181 made it more difficult for operators to force pool
unleased owners by requiring that at least 45% of mineral interest
owners consent to a force pooling application, where previously
such application could be made by “any interested person.” Colo.
Rev. Stat. § 34-60-116(6)(b)(I). It also increased the royalty owed
to a nonconsenting owner before cost recovery from 12.5% to
13% for gas wells and 16% for oil wells. Id. § 34-60-116(7)(c)(I).
On June 18, 2019, the COGCC voted to approve a new stake-
holder group to discuss how these reforms will be applied in
practice. Specifically, the group has been tasked with fleshing out
treatment of leases with limited or no pooling clauses, the
definitions of an “oil well” versus a “gas well,” and how the
reforms impact the sequencing of oil and gas development (e.g.,
leasing, pooling, spacing). See COGCC, “COGCC Commission
Hearing - June 18, 2019 - Part 1,” YouTube (June 18, 2019),
https://www.youtube.com/watch?v=-mXaVLL14w0.

Local Government Control

SB 181 explicitly provided that local governments may
enforce more stringent regulations pertaining to surface impacts
within their jurisdictions. Colo. Rev. Stat. § 29-20-104. Since
its passage, eight cities and counties (Adams and Boulder
Counties, and Berthoud, Broomfield, Erie, Lafayette, Superior,
and Timnath) have passed temporary drilling moratoriums,
ostensibly to allow time to tighten their siting and drilling
regulations.

COURT OF APPEALS EXPANDS STANDING TO CHALLENGE

COGCC ACTIONS

In Weld Air & Water v. COGCC, 2019 COA 86, several
citizens’ organizations brought suit against the Colorado Oil and
Gas Conservation Commission (COGCC) after it approved two
oil and gas locations on an existing drill site near a middle school.
This case is noteworthy not because of the court’s holding on the
merits (that the COGCC had not acted arbitrarily and capriciously
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in approving the locations), but rather the court’s discussion of the
petitioners’ standing to bring suit in the first place. The petitioners
were not necessarily property owners, but rather “members of
organizations that have aesthetic, recreational, health, and envi-
ronmental interests in the proposed development location.”
Id. ¶ 17.

The court analyzed the intersection of the Colorado Adminis-
trative Procedure Act (APA), which grants standing to parties
“adversely affected or aggrieved” by “[f]inal agency action,” id.
¶ 11 (alteration in original) (quoting Colo. Rev. Stat. § 24-4-
106(1), (2)), and the Oil and Gas Conservation Act, which
“provides that ‘[a]ny . . . final order of the commission shall be
subject to judicial review in accordance with [the APA],’” id. ¶ 12
(alterations in original) (quoting Colo. Rev. Stat. § 34-60-111).
The court had previously held that to show standing a party must
have suffered “an injury-in-fact to a legally protected interest.” Id.
¶ 11 (citing Reeves v. City of Fort Collins, 170 P.3d 850, 851
(Colo. App. 2007)). At issue then was whether the APA or the Oil
and Gas Conservation Act conferred such a “legally protected
interest” on the petitioners, who alleged negative impacts to their
interests based on expected air and noise pollution from the
proposed development. See id. ¶ 17.

The COGCC contended that the petitioners did not have such
a legally protected interest because, under COGCC Rule 503.b,
only the permit applicant, the owner of the surface rights, and the
local government may request a hearing on a Form 2A applica-
tion. Weld Air, 2019 COA 86, ¶ 14 (citing 2 Colo. Code Regs.
§ 404-1:503.b). The court disagreed, holding that the Oil and Gas
Conservation Act provides otherwise and, in conjunction with the
APA, allowed the petitioners to seek judicial review. Id. ¶ 21.

The COGCC also contended that the petitioners lacked
standing because the approved permits were “not ‘final orders’
under section 34-60-111, and thus are not subject to the [Oil and
Gas Conservation] Act’s judicial review provision.” Id. ¶ 13. The
court again disagreed, pointing to COGCC Rule 305.e.(3), which
states that “the issuance of the approved Form 2 or Form 2A by
the Director shall be deemed a final decision of the [COGCC],
subject to judicial appeal.” Id. ¶ 12 (quoting 2 Colo. Code Regs.
§ 404-1:305.e.(3)).

These holdings significantly expand the class of persons
qualified to challenge COGCC approvals of well locations, which
is interesting given that the case arose in the pre-Senate Bill 181
(SB 181) regulatory regime but was filed after it became law. SB
181 clearly envisions greater community involvement in the oil
and gas permitting process; this decision, if not in line with
current legal precedent, surely echoes these new policy senti-
ments. At the August 1, 2019, hearing, the commissioners
expressed concern over the court’s holding and discussed their
need to balance the right of injured parties to seek legal redress
with the prevention of frivolous lawsuits. Ultimately, the commis-
sioners narrowly voted to appeal the standing issue to the
Colorado Supreme Court.

I D A H O  —  O I L  &  G A S

D Y L A N  L A W R E N C E

—  R E P O R T E R  —

CLASS ACTION LAWSUIT FILED OVER ROYALTY PAYMENTS

On March 1, 2019, a group of nine individual plaintiffs filed
a lawsuit against six entities operating oil and gas wells in
southwest Idaho’s Payette County. See Complaint, Roland v. Alta
Mesa Res., Inc., No. CV38-19-0201 (Idaho Dist. Ct. Mar. 1,
2019). The plaintiffs allege the defendant operators have been
underpaying royalties on natural gas production by improperly
deducting midstream expenses such as marketing, transportation,
and processing costs before applying the royalty percentage
specified in their respective oil and gas leases. Id. at 2–3. In
addition to their individual claims, the plaintiffs also seek
approval to pursue the matter as a class action lawsuit on behalf
of other royalty owners who hold leases with the defendants. Id.
at 6–9.

Among the nine plaintiffs are six separate oil and gas leases.
Id. at 10. Four of the six leases contain a royalty clause applying
the royalty percentage to the “gross proceeds received for the gas
sold.” Id. The fifth lease applies the royalty percentage to “the
gross proceeds, calculated based on the price received at the point
of sale, for the gas sold . . . .” Id. The sixth lease applies the
royalty percentage to “the actual amount received by the Lessee”
for natural gas “produced and sold.” Id. at 10–11. According to
the plaintiffs, none of these royalty clauses authorize the operators
to deduct any expenses before calculating royalties. Id. at 11.

In addition to the language of the royalty clauses in the leases,
the plaintiffs also argue that Idaho statutes inform the case. Id.
at 3. More specifically, within the statute defining the phrase
“market value” for oil and gas purposes, there is affirmative
language stating that “[t]he costs of marketing, transporting and
processing oil and gas produced shall be borne entirely by the
producer . . . .” Id. (emphasis added) (quoting Idaho Code Ann.
§ 47-310(11)). In addition, in 2017, the Idaho Legislature enacted
detailed reporting and accountability requirements that operators
owe to their lessors. See Oil and Gas Conservation Act, 2017
Idaho Laws ch. 271.

Of course, many states with longer histories of oil and gas
production have already addressed the issue of which expenses an
operator may deduct when calculating royalties. See, e.g., Exxon
Mobil Corp. v. Ala. Dep’t of Conservation & Natural Res., 986
So. 2d 1093 (Ala. 2007); Wellman v. Energy Res., Inc., 557
S.E.2d 254 (W. Va. 2001); Garman v. Conoco, Inc., 886 P.2d
652 (Colo. 1994) (overview of how this issue has been addressed
by many states). However, for Idaho, a relative newcomer as an
oil and gas producing state, this is an issue of first impression.
While the defendants have removed the action to federal court,
see Roland v. Alta Mesa Resources, Inc., No. 1:19-cv-00212 (D.
Idaho filed June 12, 2019), Idaho state law will govern the
substantive issues.
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K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

IMPROPER RECEIPT OF ROYALTY CANNOT ESTABLISH

ADVERSE POSSESSION OF MINERAL INTEREST

In OXY USA Inc. v. Red Wing Oil, LLC, 442 P.3d 504 (Kan.
2019), aff’g 360 P.3d 457 (Kan. Ct. App. 2015) (see Vol. XXXII,
No. 4 (2015) of this Newsletter), the fee owner granted an oil and
gas lease and then conveyed the land excepting “an undivided
one-half interest in and to all oil, gas or other minerals in and
under and that may be produced from the . . . property . . . for a
period of twenty (20) years from the date of this instrument or
as long thereafter as oil, gas or other minerals is produced
therefrom[.]” Id. at 506 (alteration in original). This created a
defeasible term mineral interest in the grantor, as to one-half of
the oil and gas. The interest terminated in 1972, but the royalties
continued to be divided between the grantor and grantee for 37
years. Id. The error was discovered in 2009 when a drilling title
opinion was prepared. Id. at 505.

The issue was whether receipt of royalty is an act of adverse
possession as to the mineral interest from which the royalties are
derived. Id. at 506. The court held that “the mere misappropria-
tion of royalties standing alone is not sufficient to establish
adverse possession of a mineral interest.” Id. at 508. Emphasizing
the point, the court stated: “[B]eing in open, exclusive, and
continuous possession of a royalty can never suffice to establish
an adverse claim over minerals in place.” Id. “Adversely possess-
ing minerals in place requires something more than receiving
royalties after the minerals have been extracted. It requires the
adverse possessor actively ‘working the minerals.’ This element
may be satisfied by facts demonstrating physical control over the
minerals while they are still in the ground.” Id. (citation omitted)
(quoting 1 Eugene Kuntz, A Treatise on the Law of Oil & Gas
§ 10.5 (1987)). Even with actual knowledge of the improper
receipt of royalties, “this still would not be sufficient as a matter
of law to establish a viable claim for adverse possession of the
mineral interest here.” Id.

The court applies Kan. Stat. Ann. § 60-503 that states: “No
action shall be maintained against any person for the recovery of
real property who has been in open, exclusive and continuous
possession of such real property, either under a claim knowingly
adverse or under a belief of ownership, for a period of fifteen (15)
years.” OXY, 442 P.3d at 507. The court concludes that a cause
of action for adverse possession cannot accrue until there has
been interference with the minerals in place. Id. at 508. Wrongful
receipt of royalty may trigger a claim for conversion or unjust
enrichment, but it does not trigger a claim for adverse posses-
sion. Id.

Although not raised in this case, the grantor of the terminated
one-half mineral interest could argue it owned the one-half
interest in fee, claiming the grantee had a springing executory
interest that would vest when the defeasible term interest excepted
by the grantor terminated. Because termination was not certain to
occur within a life or lives in being plus 21 years, it violates the

rule against perpetuities and is void. Sound far-fetched? This issue
was recently addressed by the Kansas Supreme Court in Jason Oil
Co. v. Littler, No. 118,387, 2019 WL 3850651 (Kan. Aug. 16,
2019), which is covered in the report below.

POLICY ANALYSIS USED TO AVOID APPLYING RULE AGAINST

PERPETUITIES TO A DEFEASIBLE TERM MINERAL INTEREST

Any time a grantor excepts a defeasible term interest, it
creates a future interest in the grantee. Once the term interest
ends, the interest will terminate in the grantor and become the
property of the grantee. The grantee’s interest is a springing
executory interest that will “spring” out of the grantor into the
grantee when the defeasance contingency occurs. The common
defeasible term mineral interest excepted by a grantor is for a term
of years, e.g., 20 years, and so long thereafter as oil or gas is
produced from the land. This indefinite “so long thereafter”
period could extend beyond a life or lives in being plus 21
years—thereby violating the rule against perpetuities (Rule).
Applying the Rule to the interest means the grantor obtains the
mineral interest in fee and the grantee has nothing, which is never
what the parties intended. Such is the work of the Rule—it is
almost always intent-defeating.

The Kansas Supreme Court was presented with this issue “of
first impression” in Jason Oil Co. v. Littler, No. 118,387, 2019
WL 3850651 (Kan. Aug. 16, 2019). The court noted that other
courts have found creative ways to avoid applying the Rule by
characterizing the grantee’s future interest as something it was
not. Id. at *6–7. Instead, the court takes a refreshing approach by
first finding the grantee had a springing executory interest that
violated the Rule. Id. at *7. After acknowledging the Rule could
be applied to the grantee’s interest, the court examined the Rule’s
underlying policy to determine whether it should be applied.
Accepting the invitation found in the Williams & Meyers treatise
to “simply exempt interests” of this sort from the Rule, id. at *8
(quoting 2 Patrick H. Martin & Bruce M. Kramer, Williams &
Meyers, Oil and Gas Law § 335 (2018)), the court applies a
“straightforward methodology” to determine whether the policy
behind the Rule is furthered or frustrated by voiding the grantee’s
interest, id.

The court distills the policy behind the Rule as “promoting
the alienability of property.” Id. at *9. Applying the Rule in this
case would impair alienability because the defeasible term interest
is a common and useful tool for transferring and terminating
mineral interests that would otherwise last forever to complicate
title and deter development. The court describes its action as
carving out a “narrow exception to the common-law Rule” to
uphold the grantee’s interest. Id. at *7. The court was influenced
by the magnitude of the impact applying the Rule would have on
defeasible term mineral interests in Kansas.

Although described as a “narrow exception,” the court’s new
policy-driven analysis should be available to address any perpetu-
ity issue of first impression. The amicus curiae brief of the Eastern
Kansas Oil and Gas Association urged the court to adopt a broad
policy-driven analysis that could be used to address any perpetu-
ities problem. The court chose to limit its decision to the facts
before it. Nevertheless, litigants should be able to use the court’s
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analysis to avoid the Rule in other oil and gas and non-oil and gas
contexts.

In 1992 Kansas adopted the Uniform Statutory Rule Against
Perpetuities (USRAP). The grantee in the Jason Oil case argued
that if its interests were held to be void, it was pursuing the
reformation remedy provided by Kan. Stat. Ann. § 59-3405(b) for
interests created prior to USRAP’s July 1, 1992, effective date.
The interests at issue in this case were created in 1967. Jason Oil,
2019 WL 3850651, at *1. The court, however, did not address
this issue because the case was bifurcated by the trial court. The
grantor had argued that the Kansas USRAP was invalid because
the bill that it was part of violated article II, section 16 of the
Kansas Constitution prohibiting multiple subjects in a single bill.
Because the court chose not to apply the Rule to the interest, it did
not address the validity of the USRAP or the operation of the
reformation remedy. Id. at *10.

Editor’s Note: The reporter prepared the amicus curiae brief
of the Eastern Kansas Oil and Gas Association.

M I S S I S S I P P I  —  O I L  &  G A S

W .  E R I C  W E S T

—  R E P O R T E R  —

INTERNATIONAL ASSOCIATION OF DRILLING CONTRACTORS

FORM BREACH OF CONTRACT CLAIM

In Swampfox Oilfield Services, LLC v. Blackjack Oil Co.,
2017-CA-01306-COA, 2019 WL 1529301 (Miss. Ct. App. Apr.
9, 2019), Blackjack Oil Company, Inc. (Blackjack) owned an oil,
gas, and mineral lease on a previously abandoned oil well.
Blackjack reentered the well, but its progress stalled around 2,269
feet. Id. ¶ 5. Blackjack then hired Swampfox Oilfield Services,
LLC (Swampfox) to attempt to drill the well to a depth of 3,400
feet. Id. ¶ 6. Blackjack and Swampfox representatives negotiated
the terms of the parties’ contract by utilizing the International
Association of Drilling Contractors (IADC) form “Drilling Bid
Proposal and Daywork Drilling Contract.” Id. “However, the
parties made significant typed and handwritten changes to the
form, and the final contract did not provide for a daily drilling
rate . . . .” Id. The contract provided for a “flat fee” of $20,000 if
Swampfox reached the target depth of 3,400 feet, which was not
reached. Id.

Swampfox encountered difficulties in the well and eventually
lost an expensive drill bit provided by Blackjack in the well hole.
Id. ¶ 8. For two days, Swampfox fished for the drill bit but was
unsuccessful in retrieving it. Blackjack then decided to plug and
abandon the hole after Swampfox’s agent indicated that he
doubted that the project could be successful. Id. ¶ 9.

Swampfox filed suit against Blackjack in the Marion County
Circuit Court, alleging that Blackjack failed to make payments
required under the parties’ contract. Id. ¶ 11. Blackjack answered
and denied that it owed Swampfox anything. Id. Blackjack also
filed a counterclaim for damages for the loss of the well (hole)
and for the cost of having to drill a new well. Id. The case
proceeded to trial, and the jury returned a verdict in favor of
Blackjack on both Swampfox’s claim and Blackjack’s counter-

claim. Id. ¶ 24. Swampfox appealed the matter to the Mississippi
Court of Appeals.

The court of appeals stated that the first invoice submitted by
Swampfox in the total amount of $42,928.40 implied that
Blackjack had previously paid $21,500 ($20,000 prepayment fee
plus $1,500 mobilization fee). Id. ¶ 31. Swampfox invoiced
Blackjack for various equipment rentals and other materials or
services, but the parties’ contract shows that the parties struck
through most of the items listed in the form contract, including,
for example, “[c]ontract fishing tool services and tool rental.” Id.
¶ 32 (alteration in original). “This would suggest that Blackjack
was not responsible for these items.” Id.

As to Swampfox’s contract claim for payments of past bills,
the court “affirm[ed] the judgment in favor of Blackjack on
Swampfox’s claim because the jury’s verdict on that claim is
supported by substantial evidence . . . .” Id. ¶ 25.

The contract contained a waiver of consequential dam-
ages/cross indemnity provision and separately, as paragraph 14.7,
the following:

The Hole: In the event the hole should be lost or dam-
aged, [Blackjack] shall be solely responsible for such
damage to or loss of the hole, including the casing
therein. [Blackjack] shall release [Swampfox] of any
liability for damage to or loss of the hole, and shall
protect, defend and indemnify [Swampfox] from and
against any and all claims, liability, and expense relating
to such damage to or loss of the hole.

Id. ¶ 35 (alterations in original). As to Blackjack’s counterclaim,
the court reversed and rendered judgment in favor of Swampfox
based on the contractual provisions discussed above. Id. ¶ 36.

Interestingly, two judges noted, even though not raised at trial
or on appeal, that limitation of liability clauses contained in
certain contracts are unenforceable under the Mississippi Consti-
tution because they deny access to justice and the courts. Id. ¶ 46
(McCarty, J., concurring in part and in result).

The majority pointed out that “exclusionary clauses limiting
incidental and consequential damages in purely commercial
transactions are prima facie conscionable and the burden of
establishing unconscionability is on the party attacking the
clause.” Id. ¶ 39 (majority op.) (alteration omitted) (quoting 24
Williston on Contracts § 64:21 (4th ed. 2007)). These types of
clauses “are commonplace in commercial agreements.” Id. The
court stated that it is “unaware of any authority holding that it is
unconscionable, let alone unconstitutional, for two commercial
entities to agree to a mutual waiver of consequential damages in
the context of a negotiated commercial contract.” Id.

It is surprising that in this day and time, judges, for political
reasons, are casting doubt on provisions in freely negotiated
commercial contracts like an IADC form. It also reflects poorly
on the trial judge and jury that they did not enforce the clear terms
of the contract.
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WATER QUALITY CONTROL COMMISSION UNANIMOUSLY

UPHOLDS PROPOSED MINE’S GROUNDWATER DISCHARGE

PERMIT ISSUED UNDER THE COPPER RULE

On August 13–14, 2019, in what many view as bellwether
cases, the New Mexico Environment Department’s (NMED)
Water Quality Control Commission (WQCC) decided two admin-
istrative appeal challenges to the first-ever groundwater discharge
permit (DP) issued by NMED to a proposed new copper mine
under the WQCC’s 2013 Copper Rule, N.M. Code R. § 20.6.7.
The WQCC’s Copper Rule and the New Mexico Supreme Court’s
unanimous affirmance of the rule against a facial challenge were
reported on previously in Vol. XXX, No. 4 (2013), Vol. XXXII,
No. 2 (2015), and Vol. XXXV, No. 3 (2018) of this Newsletter.
The proposed mine—the Copper Flat Mine (Copper Flat) in
Sierra County, New Mexico, near Truth or Consequences—would
be an open pit mine with associated facilities such as a mill, waste
rock stockpiles, and a tailings impoundment. The appellants
challenged the DP on six grounds, including that NMED should
have denied the permit as creating a “hazard to public health [or]
undue risk to property” under the Copper Rule, N.M. Code R.
§ 20.6.7.10.J, and that NMED improperly concluded that the pit
water body at the end of mining would be eligible for the “private
waters” exemption from the application of surface water standards
under New Mexico’s Water Quality Act (WQA), N.M. Stat. Ann.
§ 74-6-2(H). On August 14, after hearing more than five hours of
attorneys’ arguments and responses to questioning, and following
three hours of deliberations, the WQCC unanimously passed a
motion to uphold Copper Flat’s DP without change.

The WQCC adopted the Copper Rule at the direction of the
New Mexico Legislature in 2009 amendments to the WQA. Prior
to 2009, the WQA prohibited the WQCC from “specifying the
methods” of protecting against groundwater pollution in the
state’s DP regulations. See id. § 74-6-4(D) (2008). In 2009,
however, the legislature partially reversed that paradigm by
requiring the WQCC to adopt supplementary copper industry-
specific regulations “specifying the measures” copper mining
operations must employ to protect groundwater at typical copper
mining facilities. See id. § 74-6-4(K). Following more than a year
of stakeholder working group meetings the WQCC adopted the
Copper Rule, which the supreme court subsequently described as
containing “an abundance of provisions that afford significant
groundwater protections at copper mine facilities designed to
prevent pollution.” Gila Res. Info. Project v. WQCC, 2018-
NMSC-025, ¶ 61, 417 P.3d 369.

In issuing the DP for Copper Flat, NMED relied heavily on
findings and conclusions of the hearing officer who presided over
the evidentiary public hearing before the agency. Specifically, the
hearing officer concluded that New Mexico Copper Corporation
had shown full compliance with the requirements of the Copper
Rule. Moreover, although the hearing officer left it to the NMED
Secretary to decide whether permit issuance would create a
“hazard to public health or undue risk to property,” the NMED

Secretary found it would not, and the WQCC through its unani-
mous decision affirmed.

The WQCC also unanimously affirmed NMED’s determina-
tion—made in the course of issuing the DP—that the future pit
water body would be eligible for the definitional exemption from
the WQA for “private waters that do not combine with other
surface or subsurface water.” N.M. Stat. Ann. § 74-6-2(H). The
bases for NMED’s determination included findings that after
mining the pit water body would be confined to private lands, that
the pit would be a hydrologic sink preventing outward migration
into surface or groundwater, and that determining the pit water
body to be exempt was consistent with the Copper Rule’s
employment of hydrologic containment principles and the inap-
plicability of standards within what the Copper Rule defines as
the “area of open pit hydrologic containment.” N.M. Code R.
§ 20.6.7.33.D(1).

The petitioners comprised two neighboring ranches, an
environmental advocacy group, and an irrigation district depend-
ent upon water from the Caballo Reservoir and stretches of the
Rio Grande approximately 12 miles from the proposed mine site.
In addition to the issues already discussed, the petitioners argued
for reversal or the imposition of additional permit conditions
based on assertions that (1) the hydraulic conductivity of certain
andesite bedrock features underlying some of the proposed waste
rock piles was inadequately characterized, (2) the monitoring
wells were insufficient in terms of the number and spacing of the
wells, and (3) the financial assurance initially proposed by the
mine to NMED (one of three agencies requiring financial
assurance) was inadequate. The WQCC’s unanimous decision
upholding Copper Flat’s DP, however, reflects that the WQCC
was more persuaded by evidence and arguments presented by the
permit applicant and NMED, which were aligned in defending the
DP in the administrative appeal taken by the petitioners on the
record under N.M. Stat. Ann. § 74-6-5(Q).

Editor’s Note: The reporter represented Copper Flat in the
proceedings described in this report.

COURT AFFIRMS CONTESTED MINE PERMIT REVISION

CHANGING UNDERGROUND URANIUM MINE FROM STANDBY

TO ACTIVE STATUS

In an appeal on the record taken by environmental groups
pursuant to Rule 1-074 NMRA, the First Judicial District Court in
Santa Fe affirmed a significant revision of Mt. Taylor Mine’s
existing mine permit originally issued decades ago under the 1993
New Mexico Mining Act (Mining Act), N.M. Stat. Ann. §§ 69-
36-1 to -20. The permit revision was reported on previously in
Vol. XXXV, No. 3 (2018) of this Newsletter. In a decision dated
July 26, 2019, the district court affirmed the order of the New
Mexico Mining Commission (NMMC) holding that the NMMC’s
permit decision was not arbitrary or capricious, was supported by
substantial evidence, and was otherwise in accordance with law.
See Multicultural Alliance for a Safe Env’t v. NMMC, No. D-101-
CV-2018-02492, slip op. (N.M. Dist. Ct. July 26, 2019). The
appellants raised five issues in their challenge to the NMMC’s
permit decision. Three of those issues are briefly discussed here.

First, the appellants argued that Mt. Taylor Mine’s proposal
to come off standby and return to active status was a ruse to avoid
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a 20-year statutory limit on standby status as well as final
reclamation and closure. Second, the appellants argued that the
NMMC erred in excluding economic evidence they wished to
present to show that economics are not favorable for uranium
production anytime soon. Third, the appellants argued that the
“plain meaning” of the identical statutory and regulatory defini-
tion of “mining” required that, in order to come off standby status
and return to active status, the mine had to immediately com-
mence production.

The Mining Act allows for a five-year term of standby status
and “no more than three additional five-year terms.” N.M. Stat.
Ann. § 69-36-7(E). According to the appellants, this language
limits a mine’s eligibility for standby status to 20 years, and
because the mine in question had been on permitted standby for
nearly 20 years, the permit revision to return to active status
violated the Mining Act because it contemplated an extended,
eight-year period of rehabilitation to reinstate production of new
uranium ores from the Mt. Taylor Mine, a deep underground
mine. The court, however, found that the NMMC’s decision
upholding the permit—which had been issued originally by New
Mexico’s Mining and Minerals Division (MMD)—was “not
arbitrary or capricious and is otherwise in accordance with law.”
Multicultural Alliance, slip op. ¶ 3.

The appellants also asserted on appeal that the NMMC, and
before it MMD, had failed to consider economic evidence that the
appellants argued should have been admitted to demonstrate that
the Mt. Taylor Mine could not economically sustain production
activities in the foreseeable future. In support of this claim, the
appellants pointed to the fact that the Mining Act required the
NMMC to consider economics when it originally adopted the
Mining Act Reclamation Program (MARP) regulations in 1994.
See N.M. Stat. Ann. § 69-36-7(A)(1). In response, Rio Grande
Resources Corporation, the owner and operator of the Mt. Taylor
Mine, pointed out that although the NMMC’s regulations required
a showing of future economic viability to go on standby status, no
comparable showing or economic consideration was necessary to
come off standby, and instead the regulations left the decision
whether to seek a return to active status to the business judgment
of the mining company. Ultimately, the court found that the
NMMC’s decision “prohibiting economic evidence was not
arbitrary or capricious.” Multicultural Alliance, slip op. ¶ 6.

Finally, the appellants argued that it was improper for the
NMMC to allow the Mt. Taylor Mine to come off standby status
and return to mining, because both the Mining Act and the MARP
regulations define “mining” to require actual extraction operations
to produce ores. The mine argued that because the 3,000-foot-
deep underground mine had been on standby for many years,
including a period of engineered “wet standby” whereby the
mine’s shafts, tunnels, and drifts were allowed to be re-flooded
with water once kept from the mine through dewatering activities,
the reality is such that many active rehabilitation activities need to
occur while the mine is in active status in order to be able to
produce new ore from underground in the future. Both MMD’s
key witness in the administrative appeal adjudication and a key
commissioner from the New Mexico Environment Department
who explained his vote to affirm permit issuance by MMD
pointed out that the definition of mining (which itself included
“exploration”) should be interpreted more broadly to allow for

broader regulatory jurisdiction ensuring greater environmental
protections. On this point, the court reasoned that New Mexico
law requires caution in applying the plain meaning rule, and that
a court generally should defer to an agency’s reasonable interpre-
tation of statutes and regulations the agency is charged with
administering, particularly where they implicate agency expertise.
See id. ¶¶ 7–9 (citing, among other cases, Rio Grande Chapter of
Sierra Club v. NMMC, 2003-NMSC-005, ¶ 17, 61 P.3d 806).

Editor’s Note: The reporter represented the Rio Grande
Resources Corporation in the proceedings described in this report.

N E W  M E X I C O  —  O I L  &  G A S

E L I Z A B E T H  A .  R Y A N

—  R E P O R T E R  —

CAN A DEFECTIVE ACKNOWLEDGMENT UNDO A DEAL? IF

SO, WHO IS PROTECTED?

Marathon Oil Permian, LLC v. Ozark Royalty Co., No. 1:18-
cv-00548, 2019 WL 1433363 (D.N.M. Mar. 29, 2019), came
before the U.S. District Court for the District of New Mexico on
defendant Tap Rock Resources, LLC’s (Tap Rock) motion to
dismiss, plaintiff Marathon Oil Permian, LLC’s (Marathon)
motion for partial summary judgment on the quiet title claim, and
defendant Ozark Royalty Company, LLC’s (Ozark) motion to
dismiss the complaint. Id. at *1. On November 16, 2016, Cynthia
Herren-Sweat leased her oil and gas interest covering a 40-acre
tract to Ozark. Id. A month later, Ozark assigned the lease to
Black Mountain Oil & Gas LLC (Black Mountain), with an
effective date of November 16, 2016. Id. In the certificate of
acknowledgment in the assignment to Black Mountain, the notary
public notarized his own signature rather than that of the represen-
tative of Ozark, R. Brian Coker. Id. When the assignment was
filed for recording with the Lea County Clerk, the clerk rejected
it due to the defective acknowledgment. Id. On June 1, 2017, but
made effective March 1, 2017, Black Mountain conveyed the
lease to Marathon, transferring all “its right, title and interest” in
the lease. Id. The Black Mountain-Marathon conveyance was duly
recorded in Lea County records without any problem. Id.

Both Black Mountain and Marathon pressed Coker with
Ozark to correct the defective acknowledgment and to re-execute
it for proper recording, but he refused. Id. at *2. Ozark later took
the legal position that the defective acknowledgment invalidated
the entire assignment. Id. Five months later, on November 22,
2017, Ozark assigned the same lease to Tap Rock and it was
recorded in December 2017. Id. Marathon claims it gave actual
notice to Tap Rock that Marathon owned the lease prior to Tap
Rock’s acquisition of it, but Tap Rock denies this allegation. Id.
Marathon then filed a four-part complaint in federal district court
sitting in diversity contending that its interest is superior to that of
Tap Rock, and also asserting claims against Ozark for slander of
title and breach of contract. Id.

Recording Statute and Notice

New Mexico’s recording statute, like most states, “protects
a purchaser for value who lack[s] notice of prior unrecorded
interests.” Id. at *4 (citing N.M. Stat. Ann. § 14-9-3). It is
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considered a “notice” recording statute. Id. (citing Angle v.
Slayton, 697 P.2d 940, 942 (N.M. 1985)). A purchaser can have
either of two types of notice, actual or constructive. Id. An
instrument recorded in public records imparts constructive notice.
Id.; see N.M. Stat. Ann. § 14-9-2. A party is deemed to have
constructive notice “of all recorded documents within the pur-
chaser’s chain of title.” Marathon, 2019 WL 1433363, at *4
(quoting City of Rio Rancho v. Amrep Sw. Inc., 2011-NMSC-037,
¶ 43, 260 P.3d 414). A second form of constructive notice can
occur when the circumstances “would cause a reasonable person
to make inquiry into the possible existence of an adverse interest
in the property.” Id. This is called the “inquiry rule” and requires
a reasonably diligent investigation. Id.

The court states that when a purchaser of property searches
the county records to discover existing adverse claims, that person
does so by examining the grantor-grantee indices maintained
by the county clerk. Id. (citing N.M. Stat. Ann. § 14-10-3).
The grantor-grantee indices are maintained alphabetically and
chronologically. Id.

Marathon argued that Tap Rock had constructive notice of
the Black Mountain-Marathon assignment two ways: (1) since that
assignment was properly recorded, it imparted notice to Tap
Rock; and (2) a stamp bearing Black Mountain’s name appearing
on the recorded conveyance between Ozark and Herren-Sweat put
Tap Rock on inquiry notice, and had it investigated it would have
discovered the Black Mountain-Marathon conveyance. Id. at *5.

Issue 1: Did the Recorded Black Mountain-Marathon
Conveyance Impart Constructive Notice to Tap Rock? Marathon
and Tap Rock disputed whether New Mexico law imposed a
“chain of title” requirement, under which a recorded deed can
impart constructive notice to a bona fide purchaser only if it is a
link in the purchaser’s chain of title in the records. Citing to the
Amrep case, the court recited where the New Mexico Supreme
Court set forth the rule that “a purchaser is charged with construc-
tive notice ‘of all recorded documents within the purchaser’s
chain of title.’” Id. (quoting Amrep, 2011-NMSC-037, ¶ 43). With
this, the court drew the conclusion that even though the Black
Mountain-Marathon instrument was indeed recorded in public
records, it did not impart constructive notice because the defective
notarization of the Ozark-Black Mountain instrument rendered it
unrecorded under N.M. Stat. Ann. § 14-8-4, placing the Black
Mountain-Marathon lease outside Tap Rock’s chain of title.
Marathon, 2019 WL 1433363, at *5. The court’s conclusion on
this issue is perplexing given the wording of New Mexico’s
recording statute and the fact that any title company, landman,
examiner, or other member of the public would simply have to
look at the tract book indices in county records to see the instru-
ment recorded covering the lands in question.

Issue 2: Did the Stamp Impart Constructive Notice to Tap
Rock? Marathon contended that the stamp bearing Black Moun-
tain’s name on the recorded conveyance put Tap Rock on notice
to inquire further. Id. In a format appearing on most recorded
instruments and as is customary practice, the stamp read: “Please
Return Recorded Originals to: Black Mountain” and listed its
address. Id. Marathon argued that if Tap Rock had searched the
name “Black Mountain” in the grantor index, it would have
discovered the Black Mountain-Marathon conveyance. Id. The

court compared the case to other cases in New Mexico where
references to unrecorded agreements in conveyances do impart
constructive notice and such reference became a part of the chain
of title. Id. at *6 (citing Camino Real Enters., Inc. v. Ortega, 758
P.2d 801, 802 (N.M. 1988)). Here, the court stated the stamp
simply did not rise to the same level as a reference to an unre-
corded agreement and therefore was not in the chain of title. Id.

Issue 3: Did Tap Rock Have Actual Notice? Marathon argued
that Tap Rock had actual notice of Marathon’s prior interest
because “upon information and belief” it notified Tap Rock of the
assignment. Id. at *7 (alteration omitted). On a motion to dismiss,
Tap Rock argued that Marathon failed to state a claim by not
giving sufficient detail or facts substantiating the claim that Tap
Rock received actual notice. Id. The court granted Tap Rock’s
motion to dismiss because the court was “unable to perceive what
Tap Rock personally, actually knew . . . .” Id.

Claim of Slander of Title

Marathon contended that Ozark’s actions amounted to
slander of title, which, as the court notes, is a tort for injurious
falsehood on a person’s property interest. Id. at *8.

Under New Mexico law, the tort occurs “when [1] one
who, without the privilege to do so, [2] wilfully [sic]
records or publishes matter [3] which is untrue and
disparaging to another’s property rights in land, as would
lead a reasonable [person] to foresee that the conduct of
a third purchaser might be determined thereby.”

Id. (alterations in original) (quoting Den-Gar Enters. v. Romero,
611 P.2d 1119, 1124 (N.M. Ct. App. 1980)). Specifically,
Marathon asserted that Ozark intentionally and maliciously
recorded statements claiming it continued to have property rights
in the mineral lease after conveying it to Black Mountain and that
these “untrue” statements disparaged Marathon’s property rights.
Id. Marathon claimed that it was foreseeable by a reasonable
person that Ozark’s actions would affect the conduct of a third
purchaser. Id. In response, despite Marathon’s title to the property
being injured, Ozark contended that Tap Rock was the proper
party to bring a slander of title claim rather than Marathon. Id.
The court concluded that Marathon properly alleged this tort and
relief for special damages and denied Ozark’s motion to dismiss
Marathon’s slander of title claim. Id. at *9. Marathon will proceed
to trial on this issue.

Claim of Breach of Contract

In its complaint, Marathon alleges Ozark is liable for breach
of contract because the Ozark to Black Mountain conveyance
was a binding contract under which Ozark was contracted to
transfer its interest to Black Mountain. Id. As Black Mountain’s
successor-in-interest, Marathon alleges the breach occurred when
Ozark instead transferred the interest to Tap Rock and seeks
punitive damages. Id. In response, Ozark contends it fully per-
formed its only obligation under the assignment “to convey the
lease to Black Mountain.” Id. at *10. As between it and Black
Mountain, Ozark contends it had no further obligation to fix the
notary’s signature. Id. Ozark also contends that even if it had such
an obligation, it is not in privity of contract with Marathon:
Marathon was not Black Mountain’s successor-in-interest because
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any right Black Mountain had to enforce a contract did not pass
to Marathon. Id.

The court first addressed whether Ozark had privity of
contract with Marathon. Id. Privity of contract refers to the
relationship between two parties to a contract. Id. Ordinarily, only
the parties “in privity” can enforce a contract. See id. Marathon
argued that the transactions between Ozark and Black Mountain,
and Black Mountain and Marathon, were assignments that served
to transfer Black Mountain’s privity with Ozark to Marathon. Id.
Ozark also contended that Marathon failed to adequately plead a
cause of action for breach of contract. Id. at *11. But the court
disagreed and found that Marathon’s complaint adequately
alleged this claim. Id. As to both of Ozark’s contentions, the court
stated that at the pleading stage, the court accepted Marathon’s
allegations of breach of contract and denied Ozark’s motion to
dismiss the breach of contract claim. Id. at *10–11. Like Mara-
thon’s slander of title claim, Marathon will be able to proceed to
trial on this issue.

Conclusion

We have not seen the end of this case as these issues proceed
to be determined by the factfinder. Whether the court ultimately
finds Ozark liable for these causes of action, Tap Rock is pro-
tected, or Marathon can be made whole are unknown at this time.
However, the facts of this case raise serious issues of professional
and ethical breach of conduct.

S A R A H  M .  S T E V E N S O N

—  G U E S T  R E P O R T E R  —

NEW MEXICO PRODUCED WATER ACT

The New Mexico Legislature passed by an overwhelming
majority, and Governor Lujan Grisham signed, the Produced
Water Act, a bipartisan effort to encourage and facilitate the
recycling and reuse of produced water by oil and gas producers
and the conservation of fresh water for agriculture, municipal, and
other uses. See House Bill 546 (HB 546), 2019 New Mexico
Laws ch. 197 (sections 1–6, 8, 10, and 11 effective July 1, 2019;
sections 7 and 9 effective Jan. 1, 2020). The Act clarifies owner-
ship of produced water and vests authority over produced water
in the New Mexico Oil Conservation Division (OCD) with respect
to the reuse of produced water for oil and gas uses, id. § 3, and the
New Mexico Water Quality Control Commission for any other
uses, id. § 11.

Oil and gas producers in the Permian Basin in New Mexico
generated approximately 130,000 acre-feet of produced water in
2018. See Brett Walton, “New Mexico Oil Production Is Soaring.
Now What to Do with the Wastewater?” Circle of Blue (Mar. 20,
2019). One goal of the Produced Water Act is to encourage
producers to use recycled produced water for their operations,
allowing New Mexico’s freshwater resources to be saved for other
uses. The Act also contemplates the use of recycled produced
water for other purposes, such as road building and agriculture,
but the regulations that will allow companies to start developing
the technology for such uses are not yet drafted. A significant
feature of the Act is that it vests ownership of produced water in
the entity with possession of the water, and limits liability to that

entity, marking a change from hazardous waste laws that arguably
applied previously. See HB 546 § 4(A). The Act clarifies that
produced water is not under the jurisdiction of the New Mexico
Office of the State Engineer, and that recycling and reuse of
produced water is not considered an appropriation of water for a
beneficial use. Id. § 4(C). It also prohibits private parties from
charging for the transport of produced water across state lands or
requiring fresh water be purchased and used where recycled
produced water is available. Id. § 5.

In addition to the Produced Water Act, HB 546 contains
provisions, effective January 1, 2020, that vest the OCD with
penalty authority for violations of the Oil and Gas Act, id. § 7,
and implement reporting requirements with respect to the number
of notices of violations issued and penalties collected, id. § 9. The
constitutionality of these portions of HB 546 has been challenged
by a pro se litigant in a lawsuit against the New Mexico Oil
Conservation Commission, with claims that could result in the
invalidation of these provisions and other portions of HB 546 if
the relief requested is granted in full. See Marker v. N.M. Oil
Conservation Comm’n, No. D-504-CV-2019-00338 (N.M. Fifth
Judicial Dist. Ct. filed Apr. 10, 2009).

The Produced Water Act provides clarity with respect to
ownership and regulation of produced water. While rules govern-
ing produced water have yet to be issued by New Mexico state
agencies, companies should now have the legal certainty needed
to start developing the infrastructure and technology to recycle
produced water for use in the oilfields and beyond.

Editor’s Note: The reporter contributed to the drafting of
HB 546 and represents Marathon Oil Company, which has moved
to intervene in and dismiss Marker v. N.M. Oil Conservation
Commission.

O H I O  —  M I N I N G  /
O I L  &  G A S

J .  R I C H A R D  E M E N S

S E A N  J A C O B S

C O D Y  S M I T H

—  R E P O R T E R S  —

STATUTORY UNITIZATION OF OIL AND GAS LEASE THAT IS

SILENT ON UNITIZATION IS NOT A BREACH OF THE LEASE

In Paczewski v. Antero Resources Corp., 2019-Ohio-2641
(7th Dist.), the Court of Appeals for the Seventh District of Ohio
limited the interplay between an oil and gas lease and statutory
unitization under Ohio Rev. Code § 1509.28.

In 1975, a landowner in Monroe County, Ohio, entered into
an oil and gas lease that covered over 700 acres of land.
Paczewski, 2019-Ohio-2641, ¶ 8. The original parties to the lease
struck a single clause from the lease that would have provided the
lessee the right to voluntarily pool the acreage covered by the
lease with other acreage to form drilling units for the production
of oil and gas. Id. After Antero Resources Corporation (Antero)
was assigned the deep rights under the lease, it attempted to obtain
an amendment from one of the lessor’s successors-in-interest,
Jeffrey and Chanda Paczewski, to allow Antero the right to
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voluntarily pool the acreage covered by the lease. Id. ¶ 10. When
negotiations failed, Antero applied to the Ohio Department of
Natural Resources (ODNR) for a statutory unitization order under
section 1509.28. Id. Antero’s application set forth that the lease
contained nonconforming provisions that limited the amount of
acreage that it could consolidate, which would require it to reduce
the lateral length of two of the three wells it was planning to drill
on the unit. Id. ¶ 11. After an administrative hearing where the
Paczewskis appeared and made objections, ODNR issued an order
authorizing unit operations on the unit. Id. ¶ 13.

On appeal, the Paczewskis claimed that although the order
was proper under section 1509.28, the order constituted a breach
of the lease because the lease did not allow for unitization. Id.
¶ 14. The court rejected this argument, finding that the deletion of
the unitization provision made the lease silent as to unitization but
did not prohibit it. Id. ¶ 35. Based on the finding that the lease
was silent as to unitization, the court held that the order was not
a breach of the terms of the lease. Id.

The court distinguished the facts in Paczewski from those in
American Energy-Utica, LLC v. Fuller, 2018-Ohio-3250 (5th
Dist.), on the basis that in Fuller the parties struck the pooling
provision in the lease and replaced it with the words “UNITIZA-
TION BY WRITTEN AGREEMENT ONLY!” Paczewski, 2019-
Ohio-2641, ¶ 33; see Vol. XXXV, No. 4 (2018) of this Newslet-
ter. Based on this language the court in Fuller held that because
the lease expressly prohibited unitization without a separate
written agreement from the lessor, the use of the statutory
unitization procedure without the lessor’s written agreement
constituted a breach of the written terms in the lease. Paczewski,
2019-Ohio-2641, ¶ 22.

Paczewski makes it clear that landowners who want to
prohibit or limit pooling/unitization of an oil and gas lease cannot
merely rely on the absence or elimination of a pooling/unitization
provision in the lease. Rather the prohibition or limitation needs
to be explicitly set forth in the lease. However, this clarification
is unlikely to help landowners currently looking to lease acreage
in eastern Ohio as oil and gas companies now typically require
that leases allow for pooling/unitization. The greater impact of
this decision will be on oil and gas leases that were signed prior
to the Utica/Point Pleasant shale play when landowners could
more easily strike pooling/unitization provisions or negotiate lease
language prohibiting pooling/unitization. Based on this decision,
oil and gas companies may not even need to attempt negotiations
with landowners whose leases contain pooling/unitization
provisions that were struck out. Rather it appears that companies
can use the statutory unitization procedure without needing to
obtain any agreement or consent from such landowners.

“REASONABLE DILIGENCE” UNDER 2006 DORMANT

MINERAL ACT MAY NOT REQUIRE INTERNET SEARCH

In Gerrity v. Chervenak, 2019-Ohio-2771 (5th Dist.), the
Court of Appeals for the Fifth District of Ohio affirmed a decision
by the Common Pleas Court of Guernsey County, Ohio, holding
that a surface owner attempting to utilize the 2006 version of
Ohio’s Dormant Mineral Act (2006 DMA), Ohio Rev. Code
§ 5301.56, to declare a severed oil and gas mineral interest
abandoned, need only exercise “reasonable diligence,” exclusive
of online subscription services, when attempting to locate

potential holders of the mineral interest to serve notice by
certified mail.

This case involves property in Guernsey County that T.D.
Farwell conveyed to Robert C. Shaefer in a 1961 deed that
contained a reservation of the oil and gas minerals to Farwell.
Gerrity, 2019-Ohio-2771, ¶ 2. In 1965, Farwell died, leaving the
reserved oil and gas minerals to his daughter, Jane F. Richards, as
evidenced by a recorded certificate of transfer. Id. ¶ 3. At the time
the certificate of transfer was recorded, Richards was a resident of
Cuyahoga County, Ohio, but she was a resident of Florida when
she died in 1997. Id. ¶ 15.

After successive conveyances, the surface of the property was
conveyed to John and Gloria Chervenak in 1999. Id. ¶ 3. In 2012,
the Chervenaks attempted to serve Richards by certified mail at
her last known address in Cuyahoga County (the address listed in
the certificate of transfer). Id. ¶ 18. The service was returned as
undeliverable. Id. After searching the real estate and probate
records in both Guernsey County and Cuyahoga County, the
Chervenaks failed to find any other address for Richards. So they
attempted notice by publication in Guernsey County and when no
holder responded, claimed ownership of the oil and gas minerals.
Id. ¶¶ 18–19.

Under the 2006 DMA, before a severed mineral interest is
deemed abandoned and vested in the surface owner of the land,
the surface owner must attempt notice by certified mail “to each
holder or holder’s successors or assignees, at the last known
address of each” of the surface owner’s intent to declare the
mineral rights abandoned. Id. ¶ 18 (quoting Ohio Rev. Code
§ 5301.56(E)(1)). If the certified mail fails, the surface owner
“shall publish notice . . . in a newspaper of general circulation . . .
[where the land] is located.” Id. ¶ 19 (quoting Ohio Rev. Code
§ 5301.56(E)(1)). Timothy D. Gerrity, the sole heir of Richards,
filed a lawsuit against the Chervenaks claiming that they failed to
establish abandonment of the oil and gas minerals because the
2006 DMA requires surface owners to undertake “reasonable
diligence” to locate the current addresses of holders of severed oil
and gas mineral interests, which includes using online search
services such as ancestry.com. Id. ¶ 25. The court of appeals
disagreed and held that reasonable diligence does not necessarily
require online searches. Id. Given the factual circumstances in this
case wherein the surface owners had searched the probate and real
estate records in both Guernsey County and Cuyahoga County, the
court held that no internet search was necessary—the actions
taken by the surface owners were reasonable. Id. Thus, the
Chervenaks were permitted to perfect their notice under the 2006
DMA by publication. Id. ¶ 26.

The Gerrity decision appears to be the third Ohio appellate
decision to address the extent of the search a surface owner must
conduct to locate holders of a severed mineral interest to meet the
notice requirements in the 2006 DMA. However, Gerrity is the
first decision from the Fifth District that adopts a “reasonable
diligence” standard and the first Ohio appellate decision that
squarely addresses whether an internet search is required under
that standard.
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O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

CLASS CERTIFICATION UPHELD ON BASIS THAT GAS DID

NOT BECOME A MARKETABLE PRODUCT UNTIL DELIVERED

INTO THE MARKET PIPELINE AFTER PROCESSING

Naylor Farms, Inc. v. Chaparral Energy, LLC, 923 F.3d 779
(10th Cir. 2019), aff’g No. 5:11-cv-00634, 2017 WL 187542
(W.D. Okla. Jan. 17, 2017), was an appeal to a district court
certification of a class wherein the defendant, Chaparral Energy,
LLC (Chaparral), operated some 2,500 oil and gas wells in
Oklahoma. Naylor Farms, Inc. (Naylor Farms) had royalty
interests in some of those wells. Naylor Farms filed suit claiming
“Chaparral systematically underpaid Naylor Farms and other
similarly situated royalty owners by improperly deducting from
their royalty payments certain gas-treatment costs” that Naylor
Farms claimed Chaparral was required by law to bear. Id. at
782–83. Naylor Farms “brought a putative class-action lawsuit
against Chaparral and moved to certify the class under Rule 23 of
the Federal Rules of Civil Procedure,” and the district court
granted that motion to certify. Id. at 783; see Vol. XXXIV, No. 1
(2017) of this Newsletter.

Under Oklahoma law, lessees in Chaparral’s position are
bound by the implied duty to market, also called the marketable
product rule. Naylor Farms, 923 F.3d at 783. With respect to
produced gas, that duty is to provide a marketable product
available to market as established in the case of Mittelstaedt v.
Santa Fe Minerals, Inc., 1998 OK 7, ¶ 12, 954 P.2d 1203. Naylor
Farms, 923 F.3d at 783. That duty precludes lessees from passing
on to royalty owners costs lessees incur in making gas marketable.
Id. According to the U.S. Court of Appeals for the Tenth Circuit,
because raw and unprocessed gas typically must undergo certain
field processes such as gathering, compression, dehydration,
transportation, and producing (GCDTP) services to make the gas
marketable, lessees generally must bear those costs. Id. Naylor
Farms claimed that Chaparral breached that duty “by improperly
deducting GCDTP-service costs from the royalty payments
Chaparral made to Naylor Farms and to other similarly-situated
royalty owners.” Id. Naylor Farms contended that in an attempt to
circumvent the marketable product rule, Chaparral entered into
wellhead sales contracts with midstream processing companies
under the terms of which the midstream companies acquired title
or possession of unprocessed gas at or near the wellhead, then
after performing GCDTP services, the midstream companies sold
the treated gas to downstream purchasers. Id. From the gross
proceeds they received from downstream sales, the midstream
companies deducted costs and fees associated with performing
GCDTP services, and paid Chaparral the net proceeds. Id.
Chaparral calculated royalty based on these net proceeds rather
than on the gross proceeds that the midstream companies received
from the downstream sales. Id. at 783–84. Naylor Farms alleged
that this practice impermissibly required royalty owners to bear
the costs of transforming unprocessed gas into a marketable
product, violating the marketable product rule. Id. at 784.

Naylor Farms argued that certification was appropriate under
Rule 23 because whether Chaparral breached the marketable
product rule was a common question under Rule 23(a)(2), and this
and other common questions predominated over individual ones.
Id. However, Chaparral asserted that breach of the marketable
product rule was not a common question because a jury would be
required to answer individual issues including the obligation
created by each individual lease and the quality of the gas
produced from each individual well. Id. Further, Chaparral
asserted these individual lease language and gas quality questions,
as well as damages, predominated over common questions, thus
preventing Naylor Farms from satisfying the Rule 23 certification
requirements. Id. The district court disagreed and certified the
class. Id.

On appeal, Chaparral asserted that the district court erred in
failing to recognize that marketability constitutes an individual
question, which necessarily predominates over any common
questions. Id. It further argued the district court erred in rejecting
Chaparral’s argument that distinctions in lease language also give
rise to individual questions and that those individual questions
similarly predominate. Id.

The Tenth Circuit began with an examination of Mittelstaedt.
However, since Mittelstaedt did not involve the type of wellhead
sales contracts that Chaparral used, its task was to predict how the
Oklahoma Supreme Court would rule on those questions. Id. at
785. It acknowledged Mittelstaedt’s requirement that the lessee’s
duty was to provide a marketable product available to market and
Mittelstaedt’s remark that unprocessed gas usually must undergo
one or more GCDTP services to make it marketable, in which
event, the duty to market precluded the lessee from deducting a
share of these costs from royalty payments. Id. at 785–86.
However, Mittelstaedt reasoned that if the gas was in marketable
form at the well, GCDTP services would not be necessary to
transform an already marketable product into a marketable
product. Id. at 786. In such case, if such services enhanced the
value of already marketable gas, the cost of such services could be
allocated to the royalty owner. Id. Thus, the court derived two
controlling principles from Mittelstaedt. First, “when unmarket-
able gas undergoes GCDTP services for the purposes of trans-
forming that unmarketable gas into a marketable product, the
lessee must bear [those costs].” Id. Second, “when marketable gas
undergoes GCDTP services to enhance the value of gas that is
already marketable, the lessee may, under certain circumstances,
allocate the cost of the GCDTP services to royalty holders.” Id.
However, the court stated that “Mittelstaedt left unresolved a
whole host of other questions,” including “[w]hat does the term
‘marketable’ mean, and what factors determine when, where, and
if gas became marketable for purposes of applying Mittelstaedt’s
marketable-product rule.” Id.

The Tenth Circuit noted that the Oklahoma Supreme Court
had twice recently declined to address those questions. Id. (citing
Whisenant v. Strat Land Exploration Co., 2018 OK CIV APP 65,
429 P.3d 703, cert. denied (Okla. Oct. 1, 2018); Pummill v.
Hancock Exploration LLC, 2018 OK CIV APP 48, 419 P.3d
1268, cert. denied (Okla. May 21, 2018); see Vol. XXXV, No. 2
(2018); Vol. XXXV, No. 1 (2018) of this Newsletter. Those
decisions were from different divisions of the Oklahoma Court of
Civil Appeals. Whisenant recognized that the term “marketable
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product” is not susceptible to a single definition and that market-
ability always turns, at least in part, on individual characteristics
of the gas at issue. Naylor Farms, 923 F.3d at 786. Further,
Whisenant indicated that the answer to marketability would turn,
at least in part, on the quality of the gas at issue and that a highly
individualized and fact-intensive review of each class member’s
claim required an examination of the gas from each individual
well to determine marketability and its breach. Id. at 787.

On the other hand, the Tenth Circuit read Pummill as holding
that in some cases it is possible to answer the marketability
question based upon the characteristics of a relevant market, thus
rendering individual gas quality assessments unnecessary. Id. The
court saw Pummill as holding that it was possible to determine
whether gas is marketable without undertaking such gas quality
assessments and that in Pummill, the gas was not marketable at or
near the well, and it only became marketable once it reached the
tailgate of the midstream processing plant after performing
GCDTP services. Id. It read Pummill as holding that a qualitative
analysis of the gas itself was not necessary, and that marketability
could be determined by the market in which the lessee chose to
participate. Id. It further explained that although the gas in
Pummill was physically transferred to the midstream plant near
the well, the Pummill trial court had concluded that the well
operator was not in the wellhead market. Id. “Instead, the trial
court reasoned, no ‘actual sale’ occurred until the gas was
‘acceptable for transport in’ and capable of being ‘transferred
into’ high-pressure pipelines.” Id. (emphasis omitted). Thus, the
Pummill trial court deduced that the well operator was in the high-
pressure pipeline market and since the gas was not capable of
being sold in that market until it was processed, treated, dehy-
drated, separated, and processed, the gas was not marketable until
it underwent those services. Id. The Tenth Circuit saw the
Oklahoma Court of Civil Appeals in Pummill as embracing this
reasoning of the trial court. Id. at 787–88.

In examining the district court’s rejection of Chaparral’s
claim that lease language differences defeated commonality, the
Tenth Circuit noted that the district court had first narrowed the
class to include only those leases containing royalty clauses
similar to those found in three Oklahoma Supreme Court cases,
viewing those clauses as not having negated the lessee’s duty to
provide a marketable product (henceforth referring to those
clauses as “Mittelstaedt Clauses”). Id. at 790 (citing Mittelstaedt,
1998 OK 7; TXO Prod. Corp. v. State ex rel. Comm’rs of Land
Office, 903 P.2d 259 (Okla. 1994); Wood v. TXO Prod. Corp.,
854 F.2d 880 (Okla. 1992)). As for Chaparral’s argument that
determining whether it had breached the implied duty to market
required a well-by-well analysis to ascertain when the gas became
marketable, the court found that “the district court acknowledged
that gas quality might vary from well to well” and that “some gas
might require more or different GCDTP services to become
marketable than other gas.” Id. However, the district court had
explained that an individualized gas quality analysis was not
necessary because Naylor Farms had demonstrated all of the gas
at issue required at least one GCDTP service to become market-
able. Id. Further, the district court had recognized that “differ-
ences in the precise number and nature of GCDTP services” were
“relevant only to the post-breach question of damages.” Id. Noting
that because Naylor Farms had provided evidence that its expert

could determine damages on a class-wide basis through use of a
model, the district court ruled these distinctions do not defeat
predominance, or alternatively, it could divide the class into
subclasses at a later date for purposes of determining damages. Id.

After completing its analysis of Oklahoma’s implied duty to
market and the district court’s analysis and holdings, the Tenth
Circuit turned to Chaparral’s arguments that the district court
incorrectly ruled that the question of when gas becomes market-
able could be answered by generalized class-wide proof, but
marketability was a fact question determined, in part, upon gas
quality, which varied from well to well. Id. at 791–73. In re-
sponse, the court first noted that the law had a “preference for
affirmance” of a trial court finding to certify a class and that
because of the cost and risk involved anytime an appellate court
might upset a trial court’s reasoned judgment, an appellate court
should be ready to affirm whenever the record allows it. Id. at 793
(quoting Richison v. Ernest Grp., 634 F.3d 1123, 1130 (10th Cir.
2011)). Thus Chaparral was required to “shoulder a heavy
burden” to show that “the district court erred and ‘to explain why
no other grounds’” would allow the court of appeals to affirm the
district court’s decision. Id. (quoting Richison, 634 F.3d at 1130).
The court proceeded to explain why the reasoning of Pummill
permitted it to affirm. Id.

The court first noted that in Pummill, the court found that the
first “actual sale” occurred not when the defendants transferred
the gas to a midstream processing company but instead at the
tailgate of the plant, and thus had concluded that the “actual sale”
and the market in which the defendants elected to participate was
the pipeline market and not the wellhead market, apparently based
upon the structure of the defendants’ contract with the midstream
company. Id. The Tenth Circuit held that Chaparral, like the
defendants in Pummill, had elected to participate in the high-
pressure pipeline market, where Chaparral’s gas was actually
“sold” (notwithstanding that under the “vast majority of the
contracts at issue,” the midstream companies acquired title to the
“entire gas stream” at or near the wells, id. at 783 n.2), and in
doing so, found that the gas at issue, like the gas in Pummill, was
required to go through at least one GCDTP service to reach the
pipeline market. Id. at 794.

Chaparral contended that under Whisenant, marketability
could never be susceptible to class-wide proof because it would
always require individual assessment of the gas produced from
every well. Id. The Tenth Circuit, however, said that Whisenant
had only so held “in that particular case” that “determinations of
the quality of gas and other facts pertinent to each well” were not
“susceptible of generalized proof.” Id. (quoting Whisenant, 2018
OK CIV APP 65, ¶ 17). It further construed Whisenant as
recognizing that it had left open the possibility that in some cases
a fact-finder may be able to determine when gas becomes
marketable without an individualized inquiry into the quality of
the gas. Id. at 794–95. The court then stated that the facts in
Pummill “fit comfortably in the space ‘left . . . open’ by
Whisenant,” id. at 795 (quoting Whisenant, 2018 OK CIV APP
65, ¶ 14), and claimed that it was relying on both cases and
disregarding neither, id. In conclusion, the court of appeals stated
that in light of both Pummill and Whisenant, it predicted that the
Oklahoma Supreme Court
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would answer [the] question by holding that, under the
facts of this case, a jury could determine when the gas at
issue became marketable without individually assessing
the quality of that gas . . . [and] could make [that]
determination based solely on expert testimony that all
of the gas at issue was required to undergo at least one
GCDTP service before it could . . . be “sold into” the
pipeline market.

Id.

As for the district court’s conclusion that individual analysis
was made unnecessary by limiting the class of leases to those
containing a Mittelstaedt Clause, Chaparral asserted that “the
district court abdicated its duty to determine which leases actually
contained a Mittelstaedt Clause and instead merely ‘satisfied itself
with [Naylor Farms’] contentions’ . . . .” Id. (alteration in
original). The Tenth Circuit rejected that argument noting that at
the district court level, Naylor Farms had prepared a chart that
categorized the leases by royalty clause language. Id. Further, the
court found the district court had “independently ‘confirmed that’
the chart was ‘generally accurate.’” Id. at 796. Chaparral coun-
tered that because of factual distinctions in two of the cases
involving Mittelstaedt Clauses, the district court could not rely on
these cases to determine in this case that, as a matter of law, they
contained a duty to market. Id. In those two cases, the costs were
incurred on the leased premises, but here the costs were all off-
lease costs. Id. In response, the court said ultimately these facts
may be relevant to the merits question of whether Chaparral
breached the duty to market, but they were not relevant to the
question of whether as a threshold matter the class leases con-
tained a duty to market. Id. Further, the chart was designed to aid
the district court in answering that question and not the question
of breach. Id. After further discussion, the court declined to hold
that the district court abused its discretion by relying upon Naylor
Farms’ chart. Id.

The court ultimately concluded that Chaparral failed to
demonstrate the district court’s decision to certify the class fell
outside “the bounds of rationally available choices given the facts
and law involved in the matter at hand.” Id. at 798 (quoting CGC
Holding Co. v. Broad & Cassel, 773 F.3d 1076, 1086 (10th Cir.
2014)). It therefore affirmed the district court’s order. Id.

TENTH CIRCUIT HOLDS THAT INCREASED EARTHQUAKE

INSURANCE COSTS ARE INSUFFICIENT DAMAGES TO

CHALLENGE WASTEWATER INJECTION

In Meier v. Chesapeake Operating LLC, No. 18-6152, 2019
WL 2564069 (10th Cir. June 21, 2019) (unpublished), a unani-
mous panel of the U.S. Court of Appeals for the Tenth Circuit
affirmed dismissal of a putative class action against operators of
wastewater disposal wells for hydraulic fracturing operations
seeking damages based on property owners’ increased earthquake
insurance costs. The property owners alleged that wastewater
injection by Chesapeake Operating LLC and the other defendants
increased the risk of earthquakes, which caused increased
earthquake insurance premiums.

The Tenth Circuit held that an increase in insurance rates is
not a sufficiently direct injury to support the property owners’
claim. In its unpublished opinion, the court notes that no
Oklahoma authority controls the issue, but “other states have

consistently failed to recognize a cause of action for increased
insurance premiums based on a tortfeasor’s negligence.” Id. at *3
(quoting Severn Place Assocs. v. Am. Bldg. Servs., Inc., 05-859
(La. App. 5 Cir. 4/11/06); 930 So. 2d 125, 128). The property
owners primarily attempted to utilize the loss-of-a-chance doctrine
to support recovery, but the court was unconvinced.

The court found that the Oklahoma Supreme Court had
previously refused to extend the loss-of-a-chance doctrine outside
of the medical malpractice context. Id. at *4. It ultimately
determined “it is highly unlikely the Oklahoma Supreme Court
would allow proportional recovery for unmaterialized risk here,
given its refusal to extend the loss-of-a-chance doctrine else-
where.” Id. The court further noted that the property owners’
authorities to support the loss-of-a-chance theory never supported
tort recovery without some form of “personal injury or property
damages.” Id.

While the landowners also sought certification of the question
to the Oklahoma Supreme Court, the Tenth Circuit declined. Id.
at *3. The opinion notes that the question of injury as increased
earthquake insurance costs is novel, determinative of the issue,
and supported by good-faith arguments. Id. at *2. Yet the court
found it was “highly unlikely” the Oklahoma Supreme Court
would find in favor of the property owners and declined certifica-
tion of the question. Id.

FURTHER DEVELOPMENTS IN THE REIRDON/CIMAREX POST-
PRODUCTION COST LITIGATION

In Reirdon v. Cimarex Energy Co., No. 6:16-cv-00445, 2019
WL 2610115 (E.D. Okla. June 25, 2019), the U.S. District Court
for the Eastern District of Oklahoma ruled on a partial summary
judgment motion filed by defendants Cimarex Energy Company
and Cimarex Energy Co. of Colorado (collectively, Cimarex). The
underlying case is a class action against Cimarex for allegedly
failing to pay the appropriate royalty on fuel gas. Cimarex filed
three separate partial summary judgment motions relating to
separate leases arguing it was entitled to judgment on the breach
of contract claims against it because the lease language did not
require Cimarex to pay the royalty owners royalty on the fuel gas.
See Reirdon v. Cimarex Energy Co., No. 6:16-cv-00445, 2019
WL 1302549 (E.D. Okla. Mar. 21, 2019); 2019 WL 1302550
(E.D. Okla. Mar. 21, 2019); 2019 WL 1302552 (E.D. Okla. Mar.
21, 2019). Those motions were previously ruled on and the
disposition of those motions was discussed in Vol. XXXVI, No.
2 (2019) of this Newsletter, to which the reader is referred for a
full statement of the factual background of this case. Reported
here, Cimarex filed for partial summary judgment with respect to
the plaintiff’s non-contract claims of unjust enrichment, construc-
tive fraud, actual fraud, accounting, and injunction. The motion
was granted in part and denied in part.

First, Cimarex argued it was entitled to summary judgment on
the plaintiff’s claims of unjust enrichment, constructive fraud,
accounting, and injunction because the plaintiff had an adequate
remedy at law. Reirdon, 2019 WL 2610115, at *2. Addressing the
unjust enrichment, accounting, and injunctive claims, the court
noted that under the federal rules, a plaintiff may be required to
elect his theory of recovery before trial. Id. The court ruled there
was an adequate remedy at law for the plaintiff’s breach of
contract claim and declined to exercise its equitable jurisdiction
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as to the plaintiff’s claims for unjust enrichment, accounting, and
injunction. Id. at *3.

Turning next to the claim for constructive fraud, the court
explained that the plaintiff may only maintain an action for
constructive fraud where the plaintiff does not have an adequate
remedy at law. Id. at *4. Relying on its earlier finding that the
plaintiff did have an adequate remedy at law, the court held the
plaintiff’s claim for constructive fraud could not lie. Id.

Finally, the court addressed the plaintiff’s actual fraud claim.
The plaintiff argued Cimarex failed to show on its check stubs
volume, price, and gross gas value prior to deductions. Id. at *5.
Cimarex countered that the Production Revenue Standards Act
allows the royalty owner to request a specific listing related to
deductions, which the plaintiff failed to do and instead simply
filed suit. Id. (citing Okla. Stat. tit. 52, § 570.12(A)(10)). The
court concluded a genuine issue of material fact remained, and
denied summary judgment as to the claim of actual fraud. Id.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

H A N N A H  L .  B A L D W I N

—  R E P O R T E R S  —

UPDATE ON CAP-AND-TRADE RULEMAKING PETITION

As reported in Vol. XXXVI, No. 2 (2019) of this Newsletter,
the Pennsylvania Department of Environmental Protection’s
(PADEP) Environmental Quality Board (EQB) voted 14-5 on
April 16, 2019, to accept the rulemaking petition submitted by a
coalition of over 60 attorneys, businesses, nonprofit organizations,
and local governments to establish a cap-and-trade program for
greenhouse gas (GHG) emissions within the commonwealth. See
Rulemaking Petition from Clean Air Council et al. to PADEP
(updated Feb. 28, 2019). The proposed plan requires a 3%
reduction in GHG emissions through 2052, with the goal of net-
zero carbon emissions in Pennsylvania.

On June 18, 2019, PADEP told the EQB that it expects to
present it with a third-party consultant’s evaluation of the costs
and benefits of the rulemaking petition by early 2020. PADEP
stated it was in the process of releasing a request for proposal for
the consultant to review the petition and determine costs and
benefits overall and by major economic sectors, along with an
evaluation of the program structure and carbon pricing system
proposed in the petition. As of the date of this report, no request
for proposal has been published.

A notice of acceptance of rulemaking petition for study was
published in the Pennsylvania Bulletin on April 27, 2019. See 49
Pa. Bull. 2004 (Apr. 27, 2019). Under the regulations, PADEP
must prepare a report evaluating the petition within 60 days (or
more, as necessary). As the 60-day deadline for the report passed
in June 2019, and PADEP stated that it expects to present the
EQB with the third-party consultant’s report in early 2020, it is
clear PADEP will not be finished with its report for some time.
Once the EQB report is prepared, PADEP will send a copy of the
report to the petitioner, who has 30 days to submit a response.

Based on the report and the petitioner’s response (if any), PADEP
determines whether the petition is recommended. If it is, PADEP
will begin the process of drafting a proposed rulemaking that will
be subject to all the standard rulemaking procedures, including
notice and comment.

UPDATE ON PROPOSED WATER QUALITY STANDARD FOR

MANGANESE

On July 25, 2019, the Water Resources Advisory Committee
(WRAC) urged the Pennsylvania Department of Environmental
Protection (PADEP) to move forward with a proposal to set a
new ambient water quality criterion limit for manganese of
0.3 mg/L, rather than 1.0 mg/L, contending that the criterion
should be revised to reflect current literature studies. The pro-
posed 0.3 mg/L standard, if adopted, would apply to all dis-
charges going to surface waters. See PADEP, WRAC Agendas
and Handouts, “Manganese” (July 25, 2019), https://www.dep.pa.
gov/PublicPart ic ipat ion/AdvisoryCommittees/Water
Advisory/WRAC/Pages/Agendas-and-Handouts.aspx.

The current manganese water quality standard (established in
25 Pa. Code § 93.7) has been in place since June 28, 1967. This
standard, a daily maximum of 1.0 mg/L as total recoverable, must
be achieved in all surface waters at least 99% of the time under 25
Pa. Code § 96.3(c). An October 30, 2017, amendment to 71 Pa.
Stat. § 510-20 directed PADEP to propose a change that would
provide that the manganese criterion be met at least 99% of the
time at the point of all existing or planned surface potable water
supply withdrawals, rather than in all surface waters. See Vol.
XXXV, No. 2 (2018) of this Newsletter. This change would
include manganese under the point of compliance exception set
out in 25 Pa. Code § 96.3(d).

At the July 25, 2019, meeting, the WRAC approved
PADEP’s proposal to set the new toxic substance health standard
for manganese and recommended it move forward to the Environ-
mental Quality Board (EQB) for public comment, with a motion
to (1) acknowledge the legislative requirement in 71 Pa. Stat.
§ 510-20 to propose a regulation moving the point of compliance
for manganese to the point of all existing or planned surface
potable water supply withdrawals; (2) support proposing a
regulation that adds manganese to table 5 in 25 Pa. Code § 93.8c
as a toxic substance for human health at the level of 0.3 mg/L (the
compliance point for this standard will be met in all surface water,
as described in section 96.3(c)); and (3) recommend the EQB
request public comment on this combined approach for consider-
ation in developing a final regulation. David E. Hess, “Water
Resources Committee Overwhelmingly Urges DEP to Move
Forward with a Proposal to Set New Toxic Substance Limit for
Manganese Due to Health Impacts,” PA Env’t Digest Blog (July
25, 2019).

PENNSYLVANIA HOUSE OF REPRESENTATIVES PASSES BILL

TO AMEND TEMPORARY CESSATION PROVISIONS OF COAL

REFUSE DISPOSAL CONTROL ACT TO ALIGN WITH

FEDERAL LAW

On June 4, 2019, Representative Matt Gabler (R-Clearfield/
Elk) introduced House Bill 1557 (HB 1557) to amend the Coal
Refuse Disposal Control Act (CRDCA), 52 Pa. Stat. §§ 30.51–
.66. See H.R. 1557, 2019–2020 Gen. Assemb., Reg. Sess. (Pa.
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2019). HB 1557 would amend section 6.1(i) of the CRDCA, 52
Pa. Stat. § 30.56a(i), which, as discussed in the next report,
imposes requirements to install a system to prevent precipitation
from coming into contact with coal refuse disposal areas that have
reached capacity, permanently ceased operation, or temporarily
ceased operation for more than 90 days. The statute allows the
Pennsylvania Department of Environmental Protection (PADEP)
to approve a period of temporary cessation longer than 90 days,
but the extended period must not exceed one year and be for
reasons of a labor strike or business necessity. These requirements
are further reflected in 25 Pa. Code § 90.167(d).

As currently proposed, HB 1557 would remove the one-year
limitation from section 6.1(i). Additionally, HB 1557 would
remove the present condition that an extension of temporary
cessation beyond 90 days may be granted only for reasons of
labor strike or business necessity.

The specific language of HB 1557 is subject to change.
HB 1557 was unanimously approved by the House on June 20,
2019. The bill was approved by the Pennsylvania Senate Environ-
mental Resources and Energy Committee by a vote of 9-2 on June
25, 2019, and is currently under review in the Senate Appropria-
tions Committee. We will continue to monitor the status of
HB 1557 and provide updates accordingly.

PADEP REVISES MODULE 14 TO APPLICATION FOR COAL

REFUSE DISPOSAL AREAS

In June 2019, PADEP posted a revised Module 14: Liners
and Caps, which is required to be submitted as part of an applica-
tion for a coal refuse disposal area (CRDA). The primary change
to Module 14 is the addition of section 14.7 entitled “Groundwa-
ter / Surface Water Protection System Design Criteria (§ 90.50).”

Section 14.7 incorporates the requirements of 25 Pa. Code §
90.50, which requires applications for CRDAs to “include a
description of the system that will be installed to prevent adverse
impacts to groundwater and surface water,” and to “prevent
precipitation from coming into contact with the coal refuse.” Id.
§ 90.50(a), (b). The requirements of section 90.50 are rooted in
section 6.1(i) of the Coal Refuse Disposal Control Act (CRDCA),
52 Pa. Stat. § 30.56a(i), which states that “[a]ll new coal refuse
disposal areas shall include a system to prevent adverse impacts
to surface and ground water and to prevent precipitation from
contacting the coal refuse.” The system must be installed when the
CRDA reaches capacity or has a permanent cessation or tempo-
rary cessation under 25 Pa. Code § 90.167(d).

The new section 14.7 therefore requires the applicant to
provide information regarding the system that will be installed in
accordance with the requirements of section 6.1(i) of the CRDCA
and 25 Pa. Code § 90.50. Module 14 allows for the use of soil,
admixed, or synthetic liners, and directs that PADEP’s Technical
Guidance Document No. 563-2112-656, “Liners – Impoundments,
Stockpiles, and Coal Refuse Disposal Areas” (effective Dec. 31,
2011), should be used in designing the system.

T E X A S —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

ESTOPPEL BY DEED AND AFTER-ACQUIRED TITLE

DOCTRINES DID NOT DIVEST GRANTOR’S SONS’ INTEREST IN

LAND ACQUIRED FROM ANOTHER SOURCE

The court in Trial v. Dragon, No. 18-0203, 62 Tex. Sup. Ct.
J. 1292, 2019 WL 2554130 (Tex. June 21, 2019), rev’g 568
S.W.3d 160 (Tex. App.—San Antonio 2017), reversed the
decision of the court of appeals that had, extraordinarily, applied
the after-acquired title doctrine to divest title from someone other
than the grantor who purported in his deed to convey a greater
interest that he owned. See Vol. XXXIV, No. 4 (2017) of this
Newsletter.

Leo Trial and his six siblings owned in equal undivided
interests 237 acres in Karnes County, Texas, including the
minerals. In 1983 he executed a gift deed in which he conveyed
one-half of his right, title, and interest in the land to his wife,
Anna Ruth Trial. In 1992 Leo and his siblings sold the land to
Jerome Dragon, Jr. and Patricia G. Dragon, executing a deed that
purported to convey the entire interest in the land (subject to a
mineral reservation for a term that had expired prior to the suit).
Leo died in 1996, leaving a will under which the ultimate
beneficiaries of his entire estate were his two sons, Joseph and
Michael Trial. Anna Ruth died in 2010, whereupon her estate
passed by intestacy (her will never having been probated) likewise
to Joseph and Michael. Trial, 2019 WL 2554130, at *1.

After the operator of an oil and gas lease on the property
began paying 1/2 of 1/7 of the royalty on production to Joseph
and Michael, the Dragons filed suit against them, asserting that
the 1992 deed had conveyed the entire interest in the property to
them and that the Trials owned no interest. The trial court granted
the Trials’ motion for summary judgment against the Dragons’
claim that the Trials were estopped from asserting their title by the
terms of the 1992 deed, and the Dragons appealed, having non-
suited alternative adverse possession and other claims. The court
of appeals reversed the trial court and rendered judgment for the
Dragons, holding that the Trial sons, being the beneficiaries of
Leo’s estate and thus his “privies in blood, privies in estate, and
privies in law,” were bound by the recitals in the 1992 deed and
estopped from asserting title to any interest in contradiction of it.
Id. at *2.

The supreme court agreed with the Trials that estoppel by
deed did not apply because they were not claiming an interest in
the property under their father, a grantor in the 1992 deed to the
Dragons, but from an entirely different source, their mother, who
did not execute the deed and was not bound by it. The facts of this
case were unlike those of Duhig v. Peavy-Moore Lumber Co., 144
S.W.2d 878 (Tex. 1940), upon which the Dragons relied, the
court pointed out, in that Leo did not own the interest required to
remedy the breach of the warranty at the time of the deed as the
grantor in Duhig had. Trial, 2019 WL 2554130, at *5. Moreover,
estoppel by deed—the doctrine that all parties to a deed and those
who claim under them are bound by the recitals in it—does not
bind persons who are not parties to the deed or who claim title
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independently of it. Id. at *6. Nor did the after-acquired title
doctrine apply to the Trial sons’ interest, because their claim was
not derived from Leo’s grant in the 1992 deed but instead from
their mother, whose interest preceded the deed. Id. at *7.

The court remanded the case for consideration of the Drag-
ons’ possible claim for monetary damages for breach of Leo’s title
warranty in the 1992 deed. Id. at *9. As Leo’s direct heirs, the
court remarked, the Trial sons were bound by his general war-
ranty, and neither the trial court nor the court of appeals had
addressed whether they were liable in damages for failure to
warrant against an adverse claim they themselves asserted by way
of inheritance from their mother. Id. The court’s brief discussion
does not mention such obvious questions as whether the beneficia-
ries of a decedent’s estate may be held liable for the decedent’s
personal obligations such as a title warranty some 20 years or
more after his death.

FARMOUTOR HELD NOT LIABLE FOR REFUSAL TO CONSENT

TO FARMOUTEE’S ASSIGNMENT

In Barrow-Shaver Resources Co. v. Carrizo Oil & Gas, Inc.,
No. 17-0332, 62 Tex. Sup. Ct. J. 1385, 2019 WL 2668317 (Tex.
June 28, 2019), aff’g on other grounds 516 S.W.3d 89 (Tex.
App.—Tyler 2017), the court considered a farmout agreement
between Carrizo Oil & Gas, Inc. (Carrizo) and Barrow-Shaver
Resources Co. (Barrow-Shaver) under which Barrow-Shaver
drilled wells on land covered by a 22,000-acre oil and gas lease
held by Carrizo called the Parkey lease. The farmout agreement
included the following provision: “The rights provided to
[Barrow-Shaver] under this Letter Agreement may not be assigned
. . . in whole or in part, without the express written consent of
Carrizo.” Id. at *2 (alteration in original). During the negotiation
of the farmout agreement, Barrow-Shaver had sought the words
“which consent shall not be unreasonably withheld” at the end of
the clause but had acceded to their omission after Carrizo’s land
manager verbally assured Barrow-Shaver that consent would be
provided. Id. at *1.

After spending $22 million drilling on the lease without
success, Barrow-Shaver sought to assign its farmout rights to
Raptor Petroleum II, LLC (Raptor), which had agreed to pay
Barrow-Shaver approximately $27.7 million. Barrow-Shaver
approached Carrizo for its consent, whereupon Carrizo, instead of
granting its consent, offered to sell the Parkey lease to Barrow-
Shaver for $5 million. Without Carrizo’s consent to the assign-
ment of the farmout, the Raptor offer fell through. Id. at *2.

Barrow-Shaver filed suit against Carrizo for breach of
contract, fraud, and tortious interference with contract. At trial
Barrow-Shaver presented testimony that the custom in the
industry was that consent could not be withheld absent a reason-
able concern about the prospective assignee’s capabilities. Based
on a jury verdict, the trial court rendered judgment for Barrow-
Shaver on its breach of contract claim, awarding damages in the
amount of Raptor’s agreed price plus interest and attorney’s fees.
Carrizo appealed, contending that the trial court should have
construed the farmout agreement, as a matter of law, to mean that
Carrizo had an unqualified right to refuse consent to Barrow-
Shaver’s assignment to Raptor for any reason or no reason. The
court of appeals agreed with Carrizo, reversed the trial court’s
judgment, and rendered a take-nothing judgment for Carrizo. Id.

at *3; see also Vol. XXXIV, No. 1 (2017) of this Newsletter. The
supreme court affirmed the court of appeals.

Addressing Barrow-Shaver’s contention that “the consent-to-
assign provision must be construed to mean that consent cannot
be unreasonably or arbitrarily withheld” and that “Carrizo’s
refusal to consent was for an ‘illegitimate’ reason and is inconsis-
tent with industry custom,” Barrow-Shaver, 2019 WL 2668317,
at *4, the court observed that the agreement’s plain language
imposed no obligation on Carrizo to consent when certain
conditions were satisfied or to provide a reason for withholding
consent, nor did it subject Carrizo to any particular standard for
withholding consent, id. at *6. The prohibition against assignment
was sufficiently definite to determine the parties’ respective rights
and obligations concerning assignment, and the court refused to
find an implied obligation. Id. Under the express language of the
consent-to-assign provision, the court held, Carrizo’s right to
withhold consent was unqualified. Id. at *7.

“[E]vidence of surrounding facts and circumstances,” the
court went on, “including evidence of industry custom and usage,
cannot be used to add, alter, or change the contract’s agreed-to
terms.” Id. at *10. “The meaning of ‘express written consent’
within a contract is clear, is not susceptible of more than one
meaning, and is not industry or vocation specific,” it said. Id.
“[A]llowing evidence of industry custom and usage here would
give the jury an opportunity to create an ambiguity where none
exists, or to alter the terms of the contract’s clear and unequivocal
language as to the parties’ obligations.” Id. at *11. The court
therefore “decline[d] to allow evidence of industry custom to
import an obligation that does not exist in the contract”: to do so
“would vitiate the parties’ express agreement that Barrow-Shaver
cannot assign its rights without Carrizo’s consent, and . . . rewrite
the [contract] to say that Barrow-Shaver is entitled to assign its
rights, or reap the benefit of a proposed assignment, even without
Carrizo’s consent.” Id. To impose an obligation on Carrizo not to
act unreasonably in withholding consent, the court declared,
would amount to finding an implied covenant to act reasonably
and in good faith, one that Texas precedent does not support. Id.
at *16.

Barrow-Shaver argued that Carrizo’s verbal assurances that
consent would be granted fraudulently induced it to accept the
unqualified consent requirement. Id. at *18. The court agreed with
Carrizo that any reliance on Barrow-Shaver’s part was unjustified,
noting that “reliance on an oral representation that is directly
contradicted by the express, unambiguous terms of a written
agreement . . . is not justified as a matter of law.” Id. at *19
(quoting JPMorgan Chase Bank, N.A. v. Orca Assets G.P., 546
S.W.3d 648, 658 (Tex. 2018)). Based on the unambiguous
language of the farmout agreement giving Carrizo an unqualified
right to withhold consent, a reasonable person would conclude
that the contract meant that Carrizo held the power through non-
consent to prevent Barrow-Shaver from assigning its rights. Id. at
*20. The consent-to-assignment provision directly contradicted
Carrizo’s land manager’s oral statements, the court concluded, so
that Barrow-Shaver could not have reasonably relied on the oral
representations. Id.
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PIPELINE EASEMENT TO TRANSPORT OIL AND GAS HELD TO

AUTHORIZE TRANSPORTATION OF GASOLINE AND DIESEL

The court in Texan Land & Cattle II, Ltd. v. ExxonMobil
Pipeline Co., No. 14-18-00038-CV, 2019 WL 2144637 (Tex.
App.—Houston [14th Dist.] May 16, 2019, no pet. h.), affirmed
a summary judgment in favor of ExxonMobil Pipeline Co.
(ExxonMobil), the holder of rights under a 1919 right-of-way
deed granting a pipeline easement across land owned by Texan
Land & Cattle II, Ltd. (Texan) in Harris County, Texas.

The deed granted Humble Oil Co., ExxonMobil’s predeces-
sor, the right to lay and operate a pipeline for the “transportation
of oil or gas” across Texan’s land. Id. at *1. It did not define “oil
or gas.” ExxonMobil had been transporting gasoline and diesel
through the pipeline for a number of years before Texan filed suit
seeking an injunction against that use and damages in trespass and
breach of contract, asserting that the deed had granted only the
right to transport crude oil. Id.

ExxonMobil had appropriately, the court observed, provided
both laymen’s dictionaries and industry reference books as
summary judgment evidence, establishing that refined petroleum
products, like gasoline and diesel, fell within the commonly
accepted meaning of the terms oil and gas at about the time of the
easement. Id. at *3. Texan had not provided any contravening
evidence of commonly accepted or industry-specific definitions
of those terms. Id. It instead contended that Texas case law and
statutes had defined the term “oil” to include only crude products.
Id. at *5. Those sources, the court found, did not support Texan’s
position that, “as a universal proposition in Texas law, oil means
only crude petroleum and nothing else.” Id.

DEED CONSTRUED NOT TO HAVE RESERVED ROYALTY ON

FUTURE PRODUCTION

The court in Rahlek, Ltd. v. Wells, No. 11-17-00141-CV,
2019 WL 2220600 (Tex. App.—Eastland May 23, 2019, no pet.
h.), construed a 2006 deed by Rahlek, Ltd. (Rahlek) and Eugenia
Harris Campbell, the owners of the surface and an undivided 1/4
of the minerals in the 1,680-acre tract in Coleman County, Texas,
described in the deed. The deed conveyed the land subject to
“recorded reservations, . . . mineral severances, and other
instruments, other than liens and conveyances, that affect the
property,” and included the following paragraph after the granting
and warranty clauses:

Grantor RESERVES unto itself and its successors and
assigns all current oil and gas production. Grantor
CONVEYS unto Grantee and its successors and assigns
one-eighth (1/8) of mineral and royalty on all new
production which are owned by Grantors upon the date
of this conveyance.

Id. at *4.

In 2014 successors to the grantee’s interest filed a declaratory
judgment action against the grantors, seeking a declaration of the
interest in minerals on “new production” conveyed by the deed.
Id. at *1. The trial court granted summary judgment to the
grantees, concluding that the deed conveyed all of the grantors’
interests in all new production (which the parties stipulated meant
production from wells drilled after the date of the deed). Id. at *2.
The court of appeals affirmed.

The grantors argued that the plain language of the “specific”
conveyance indicated that they conveyed only 1/8 of their
collective 1/4 mineral and royalty interests in new production. Id.
at *5. However, the court pointed out, the deed had first conveyed
the full fee-simple interest in the land, and the only express
reservation was that of “current” production, which the parties
agreed meant production from wells drilled before the date of the
deed. Id. The grantors did not reserve 7/8 of their 1/4 mineral
interest anywhere in the deed. Id. To read the specific conveyance
of “new” production as limiting the mineral and royalty interests
being conveyed to only a fraction of the grantors’ 1/4 interest
would contradict the general conveyance of the entire interest in
the land and would, in effect, allow the grantors to make an
impermissible reservation by implication. Id. at *6. Because the
grantors only expressly reserved “all current oil and gas produc-
tion,” the court construed the deed as conveying the entirety of
each grantor’s 1/8 interest in royalty on “new production.” Id.

The grantors relied heavily on Hunsaker v. Brown Distribut-
ing Co., 373 S.W.3d 153 (Tex. App.—San Antonio 2012, pet.
denied), in which the court construed a deed that similarly did not
expressly reserve an interest to the grantor but instead stated, after
the land description in an exhibit, that there was “included” one-
half of the minerals “now owned by Grantor.” Rahlek, 2019 WL
2220600, at *6. The court distinguished Hunsaker on the basis
that the 2006 deed by Rahlek and Campbell conveyed the
described property, “together with all and singular the rights and
appurtenances thereto in any wise belonging . . . ,” id. at *7
(emphasis omitted), whereas the deed construed in Hunsaker did
not include that wording and therefore did not express an intent to
convey both the surface and the mineral estates, id. That interpre-
tation of the Hunsaker deed is dubious if not patently incorrect,
although there were in Hunsaker other structural aspects of the
deed that led to the court’s construction and that are distinguish-
able from the deed construed here.

The court went on to reverse the trial court’s judgment that
one of the owners of the grantee’s interest was barred by the two-
year statute of limitations from seeking to recover royalty paid to
certain of the grantors earlier than two years before they filed a
plea in intervention seeking a declaratory judgment construing the
deed in their favor. Id. at *13. Tex. Civ. Prac. & Rem. Code
§ 16.069(a) allows counterclaims without regard to any statute of
limitations that would otherwise apply if the counterclaim “arises
out of the same transaction or occurrence” that is the basis of the
action. The counterclaim for unjust enrichment against the
intervening grantors and the grantors’ declaratory judgment action
were logically related, said the court, particularly because both
claims depended on interpretation of the deed. Rahlek, 2019 WL
2220600, at *12.

OWNERSHIP OF TERM MINERAL INTEREST HELD JOINT

TENANCY WITH RIGHT OF SURVIVORSHIP

The court in Wagenschein v. Ehlinger, No. 13-17-00515-CV,
2019 WL 3048462 (Tex. App.—Corpus Christi-Edinburg July 11,
2019, no pet. h.), considered the nature of the ownership, whether
joint tenancy or tenancy in common, of a nonparticipating mineral
interest reserved to the seven children of Oswalt Edward and
Marie Range Wagenschein in their 1989 deed to Harvey and Jane
Mueller.
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The deed, conveying the family’s 241.69-acre tract in DeWitt
County, Texas, reserved to the grantors “and the survivor of
Grantors, . . . until the survivor’s death,” one-half of the royalty
and of the right to receive bonuses and delay rentals, to “continue
until the death of the last survivor of the seven (7) individuals
referred to as Grantors in this deed.” Id. at *1. After some of the
grantors died and oil and gas production began, a dispute arose
between the deceased grantors’ heirs, who asserted that the
mineral interest was reserved to the seven Wagenscheins as
tenants in common for a term until the last of them died, and the
grantors who were still living, whose position was that the interest
was held in joint tenancy so that the interest of each grantor
passed on his or her death to the surviving grantors and not to the
deceased grantor’s heirs or devisees. Id.

Some of the deceased grantors had, before death, executed
division orders acknowledging ownership of an interest that
included that of a predeceased brother or sister, credited to them
under the joint tenancy assumption. Id. As to those, the court held
that their heirs were barred by quasi-estoppel from asserting,
contrary to the division orders, that a deceased grantor’s interest
passed with his or her estate. As to the heirs of a grantor who had
never signed such a division order, the court construed the deed
to have provided for ownership in joint tenancy with right of
survivorship. Id. at *4–5. The wording that the reservation was for
the grantors “and the survivor” of them—not the grantors’
respective heirs—implied that intention, the court explained, and
a clause of the deed providing that the grantors and their “succes-
sors” would have no leasing rights but would enjoy bonuses,
rentals, and shut-in royalty carried no contrary implication. Id.
at *6.

AMI PROVISION HELD INAPPLICABLE TO ACQUISITION OF

INTEREST OWNED BY A PARTY TO THE AGREEMENT

The court in Glassell Non-Operated Interests, Ltd. v.
EnerQuest Oil & Gas, L.L.C., 927 F.3d 303 (5th Cir. 2019),
construed a letter agreement among EnerQuest Oil & Gas, L.L.C.
(EnerQuest), Glassell Non-Operated Interests, Ltd., Yates Energy
Corp., and others for the development of the Dubose Field. New
parties were allowed to join in the agreement after its execution,
and among those who did so were parties called DKE and Pati-
Dubose.

The letter agreement included an area of mutual interest
(AMI) provision generally requiring that any party to the agree-
ment, after acquiring on oil and gas interest within the area
covered, must offer the other parties the right to participate in the
acquisition. When EnerQuest acquired the Dubose Field interests
of DKE and Pati-Dubose, it refused to offer the interests to the
other parties, asserting that the AMI did not apply to the acquisi-
tion. Several of the other parties sued EnerQuest, and the district
court granted them summary judgment on their breach of contract
claims. Id. at 305–06. The U.S. Court of Appeals for the Fifth
Circuit reversed and rendered judgment for EnerQuest.

The letter agreement’s AMI provision first stated that it
applied to all lands within the Dubose Field that were acquired
after the effective date of August 1, 2010. It then, however,
expressly excluded “[a]ll interests, leases or agreements owned by
a Party prior to the Effective Date.” Id. at 305 (alteration in
original). Because DKE and Pati-Dubose were parties to the letter

agreement and had owned their interests in the Dubose Field
before August 1, 2010, according to EnerQuest, those interests
were excluded from the AMI. Id. at 305–06. The Fifth Circuit
agreed.

The plaintiffs urged the court to “look to the purpose of AMI
provisions generally,” to “foster cooperation among the parties to
acquire and develop interests.” Id. at 307. To further that purpose,
they argued, the letter agreement should be construed such that
even if a party owned its interests in the Dubose Field before the
effective date, those interests were subject to the AMI if another
party to the agreement acquired them after the effective date. Id.
at 306. If a party owned interests in the Dubose Field when it
joined the agreement, it would not need to share them with the
others, but upon another party’s acquiring the interests, all that
mattered, according to the plaintiffs, was that the acquiring party
did not own them as of the effective date. Id. In response, the
court simply pointed out that in construing an agreement it looks
to the plain text, “not to ‘what one side or the other alleges they
intended to say but did not.’” Id. at 307 (quoting Gilbert Tex.
Constr., L.P. v. Underwriters at Lloyd’s London, 327 S.W.3d
118, 127 (Tex. 2010)). If the plaintiffs sought to prohibit the type
of activity in which EnerQuest engaged, the court concluded, they
could have easily done so. Id.

U T A H —  O I L  &  G A S

C H R I S T O P H E R  L E C A T E S

—  R E P O R T E R  —

UTAH SCHOOL AND INSTITUTIONAL TRUST LANDS

ADMINISTRATION REVISES OIL AND GAS RULES

Effective June 1, 2019, the Utah School and Institutional
Trust Lands Administration (SITLA) repealed and replaced its oil
and gas rules to update them from the last major revision in 2005.
See Utah Admin. Code R850-21. While many of the changes are
stylistic, these “new rules” contain several substantive changes.

The new rules redefine the various subparts of the oil and gas
leasehold estate (i.e., record title, operating rights/working
interest, and overriding royalty interest). Id. R850-21-175. In this
respect, the rules state that approval by the director is only
required for assignments of record title or operating rights. Id.
R850-21-600(1). Further, the rule requiring that assignments of
record title and operating rights must be filed in duplicate and that
they be accompanied by a certification that the assignee is a
qualified interest owner has been removed.

Overriding royalty assignments, defined as “non-leasehold
assignments,” must be filed with SITLA, but for record-keeping
purposes only. Id. R850-21-600(2). Other non-leasehold assign-
ments may be filed with the agency for record-keeping purposes.
Id. There are no specific requirements as to the content of non-
leasehold assignments.

An assignment is now effective upon approval. Id. R850-21-
600(3)(d). However, SITLA has reserved “the right to void any
assignment in which the certification of net revenue interest is
found to be false and the assignment results in an aggregate
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burden in excess of 20% including the agency’s retained royalty.”
Id. R850-21-600(3)(f).

A definition is added for “diligent operations,” which are
defined as:

the continuation of drilling or re-working operations in
the secondary term of the lease which are prosecuted in
a timely and good and workmanlike manner to establish
production or restore production of leased substances.
Diligent Operations may include cessations of operations
which do not exceed ninety (90) days in duration or a
cumulative period in excess of one hundred eighty (180)
days in a lease year without prior agency approval.

Id. R850-21-175(5).

The new rules omit the terms “initial discovery of oil or gas
in paying quantities” and “valuable discovery of unitized sub-
stances” in the context of lease extensions, indicating that a
valuable discovery will no longer extend the lease and that
minimum royalties will no longer be required when there is a
discovery. See id. R850-21-175, R850-21-500(2). Apparently,
production, diligent operations to restore production, or a shut-in
well capable of production must be obtained.

The minimum annual rental for a lease, regardless of acreage,
is changed from $40 to $500. Id. R850-21-500(1)(b). Provisions
stating that the production royalty rate shall not be less than
12.5% and that the primary term shall not be in excess of 10 years
have been removed.

Under the new rules, leases are no longer automatically
extended if included in a SITLA-approved unit plan of oil and gas
development or operation. See id. R850-21-500(3). Previously,
they were extended automatically for the term of the unit or
cooperative agreement.

The new rules provide that

(a) To qualify as a shut-in gas well capable of producing
in paying quantities:

(i) if the well is a new well, the operator must have
filed with [the Utah Division of Oil, Gas and Min-
ing (UDOGM)] a completion form or other docu-
mentation verifying that the well is capable of
production in paying quantities, and if the well is an
existing well, the operator must have obtained an
approval of shut-in status from UDOGM.

Id. R850-21-500(4).

Records shall now be retained for seven years, instead of six.
Id. R850-21-500(5)(c).

A plan of operations must be submitted to SITLA and
UDOGM simultaneously, and approval must be obtained from
both agencies prior to conducting any operations that may disturb
the surface of lands contained in a lease. Id. R850-21-700(1).
Agency approval of the plan of operations is required prior to
approval by UDOGM. Id. The rules indicate that the drilling
permit process has now been integrated with the process for
submitting and obtaining approval of a plan of operations. See id.

W E S T  V I R G I N I A  —
O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

SUPREME COURT OF APPEALS AFFIRMS THAT MINERAL

ESTATE’S IMPLIED RIGHT TO USE THE SURFACE DOES NOT

EXTEND TO NEIGHBORING LANDS WITHOUT EXPRESS

AGREEMENT OF SURFACE OWNER

In EQT Production Co. v. Crowder, 828 S.E.2d 800 (W. Va.
2019), the West Virginia Supreme Court of Appeals held that,
even though an oil and gas lessee has an implied right to use the
surface of a tract in a reasonable and necessary manner to develop
the minerals underlying the tract, it does not have the right to use
the surface to benefit drilling operations on other lands unless the
surface owner has permitted such operations by express agree-
ment.

In 1901, Joseph and Bell Carr owned the surface and
minerals of a 351-acre tract in Doddridge County, West Virginia.
In August 1901, the Carrs granted an oil and gas lease “for the
sole and only purpose of mining and operating for oil and gas, and
of laying pipe lines and building tanks, stations and structures
thereon, to take care of said products.” Id. at 803. Between 1901
and 1936, three conventional vertical wells were drilled on the
Carr tract. In 1936, title to the surface of the Carr tract was
severed from the mineral estate. After severance, six more
conventional vertical wells were drilled, the last one in 1995. Id.
at 803–04.

Ultimately, EQT Production Company (EQT) acquired the
working interest in the 1901 oil and gas lease and Patty J. and R.
Keith Crihfield acquired ownership of the mineral estate. In 2011,
the Crihfields executed an “Amendment of Ratification of Oil and
Gas Lease” that amended the Carr lease to add a pooling and
unitization clause. After it had obtained permits to drill horizontal
Marcellus wells from the Carr tract, and over the objections of the
surface owners, EQT built various roads on the Carr tract, cleared
42 acres, and built a 19.7-acre well pad. By June 2014, EQT had
drilled nine Marcellus wells from the Carr tract, including 51,470
feet of wellbore under neighboring tracts. EQT claimed that
37.5% of the horizontal wellbores were under the Carr tract and
that 62.5% extended under neighboring tracts. Id. at 804.

The surface owners filed suit in November 2014 alleging
trespass, specifically that EQT did not have the right to use their
surface for the purpose of extracting minerals from neighboring
lands. In February 2016, the Circuit Court of Doddridge County
granted summary judgment to the surface owners and held that
EQT did not have the right, either express or implied, to use the
surface owners’ lands for drilling and production from neighbor-
ing mineral tracts. The case proceeded to a jury trial on the issue
of damages in September 2017; the jury awarded the surface
owners $190,000 in trespass damages. Id. at 805. EQT appealed.

On appeal, the court affirmed the circuit court’s decision,
agreeing with the surface owners that EQT did not have the right
to use their surface lands in connection with developing minerals
under neighboring lands, regardless of whether, as EQT had



Vol. XXXVI, No. 3, 2019 MINERAL LAW NEWSLETTER page 27

argued, the surface use was reasonably necessary to develop the
neighboring mineral tracts. Id. at 806. While the court continued
to recognize that the mineral owner (or its lessee) has the implied
right to use the surface to develop the minerals, it determined that
this implied right applied only to the surface specifically overlying
the minerals. Id. at 806–07. The court rejected EQT’s argument
that the 1901 oil and gas lease permitted its use of the surface
because the court had determined that the Carrs had “plainly
intended for their 1901 lease to limit EQT (and its predecessors)
to mining and operating for oil and gas to remove minerals
beneath the surface of the Carr Tract.” Id. at 810. The court also
noted that when the surface of the Carr tract was severed from the
mineral estate in 1936, the severance deeds “contain[ed] no
language altering the burden imposed on the surface under the
1901 lease, and no express language allowing the surface estate
to be used in the extraction of hydrocarbons from neighboring
lands.” Id. The court rejected EQT’s argument that the pooling
amendment to the 1901 oil and gas lease, executed by the
Crihfields in 2011, permitted it to use the surface in connection
with development from other tracts because, at the time of the
pooling amendment, the Crihfields “no longer owned the right to
use the surface estate for exploration on and production from
neighboring tracts.” Id.

In the end, the court was not persuaded by EQT’s central
argument that the drilling operations for neighboring tracts
conducted on the Carr tract were “reasonable and necessary” to
develop the minerals from the neighboring tracts because the
court could not accept that the mineral owner’s right to use the
surface was that broad, absent express language in the severance
instrument or a separate agreement with the surface owner.

SUPREME COURT OF APPEALS REJECTS SURFACE OWNERS’
CLAIMS FOR NUISANCE DAMAGES BECAUSE BURDENS

IMPOSED BY DRILLING ON NEIGHBORING LANDS WERE

CONSISTENT WITH CONTEMPLATED MINERAL

DEVELOPMENT

In Andrews v. Antero Resources Corp., 828 S.E.2d 858 (W.
Va. 2019), the West Virginia Supreme Court of Appeals affirmed,
in a 3-2 decision, a lower court’s decision that surface owners
who owned surface tracts near an oil and gas company’s well pads
were not entitled to recover damages for nuisance because the
“noise, traffic, dust, lights and odors” of which the surface owners
complained were reasonable and necessary for the company’s
mineral development on other nearby tracts and the surface
owners’ tracts were already subject to mineral severances that
permitted the same kind of burden. Id. at 863.

Hall Drilling, LLC (Hall) built six well pads for horizontal
Marcellus wells for Antero Resources Corp. (Antero) in the
Cherry Camp area of Harrison County, West Virginia. Hall also
constructed roads to access Antero’s wells, drilled and operated
wells for Antero, and operated gathering lines. Several surface
owners owned lands that were subject to a 1905 severance deed,
which reserved to the mineral owner

the right to drill, bore and operate for [oil and gas] at any
time, also the right to use water from said land for the
purpose of said drilling, boring and operating, and the
right at any time to remove all necessary machinery used
for the last named purpose, upon or off said land.

Id. at 861 (alteration in original).

These tracts were also subject to a 1984 oil and gas lease
under which Antero, as the working interest owner, had the right
to

exclusive possession and use for the purposes of explor-
ing and operating for, producing, and marketing oil, gas,
natural gasoline, casing-head gas, condensate, related
hydrocarbons, and all products produced therewith or
therefrom by methods now known or hereafter discov-
ered, of injecting, storing, and withdrawing any kind of
gas regardless of the source, of protecting stored gas, of
injecting gas, air, water, and other fluids into sands and
formations for the purpose of recovering and producing
said minerals or for the purpose of disposing of waste
fluids . . . [along with] all other rights and privileges
necessary, incident to, and convenient for the economi-
cal operation of said land alone and conjointly with other
lands for the production and transportation of said
minerals.

Id. (alteration omitted) (alteration in original).

The remaining surface owner owned lands subject to a 1903
severance deed, under which the mineral owner owned “all the oil
and gas underlying the land herein conveyed together with the
privilege of operating for and Marketing [sic] same.” Id. These
lands were also subject to a 2001 oil and gas lease, under which
Antero had the rights for

exploring and operating for, producing and marketing oil
and gas, natural gasoline, casing head gas, condensate,
related hydrocarbons, and all other related products,
including the building of roads, laying pipelines and
installing equipment thereon to take care of such prod-
ucts . . . [along with] the privilege of using sufficient
water and gas from said premises to run all machinery
necessary for drilling and operating thereon, and all
rights of way necessary to develop the premises or
remove equipment, and related items.

Id. (alteration in original).

None of Antero’s well pads were located on the surface
owners’ lands, but five of them were located within one mile. In
2013, the surface owners sued Antero and Hall in the Circuit
Court of Harrison County, alleging claims for nuisance and
negligence. In 2014, the case was transferred to the Mass Litiga-
tion Panel. After Antero and Hall moved for summary judgment,
the surface owners dropped their negligence claim, “repeatedly
stat[ing] that no property damage claims were being asserted,”
which left only the surface owners’ claim for nuisance. Id. at 862.
In 2016, the Mass Litigation Panel granted summary judgment to
Antero and Hall, but on the grounds that Antero and Hall had
acted within the scope of Antero’s property and contract rights,
and declined to “address the issues to which common law private
nuisance principles would be applied” or to reach any conclusion
“regarding whether Antero’s actions or its employees’ or contrac-
tors’ actions would otherwise meet the legal definition of a
nuisance.” Id. The surface owners appealed.

The supreme court affirmed the grant of summary judgment,
concluding that the burden imposed on the surface owners by the
nearby well pads was no different, and in fact, may have been
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less, than the burdens (i.e., dust, traffic, lights, noise, and fumes)
that could have been imposed on their lands in connection with
the drilling and operating of vertical wells directly on their
properties, which Antero had the unquestioned right to do. Id. at
871–73. In reaching this conclusion, the court rejected the surface
owners’ attempts to analogize the burdens arising from the nearby
well pads with mining techniques that earlier West Virginia cases
had found were not included in the implied right to use the
surface, such as strip mining or auger mining, because the burdens
imposed by Antero’s well pads are the types of burdens that
would have been contemplated by the parties to the severance
deeds in the early twentieth century. Id. at 870–71. In addition to
this, the court agreed with the Mass Litigation Panel that the
surface owners had produced no evidence that their properties had
been damaged in any way. Id. at 873.

In a concurring opinion, Chief Justice Beth Walker wrote
separately to explain that the court did not need to address the
nuisance theory advanced by the surface owners because the
summary judgment granted by the Mass Litigation Panel was
based solely upon Antero’s property and contract rights. Id. at 874
(Walker, C.J., concurring). Since the Mass Litigation Panel did
not rule on the nuisance theory, and the surface owners did not
appeal the panel’s decision to rest its ruling solely on property and
contract grounds, the question related to nuisance was not
properly before the court. Id. at 875.

Justice Margaret Workman and Judge Russell Clawges, who
was one of two circuit court judges sitting on the court by
temporary assignment because Justices Tim Armstead and John
Hutchison were disqualified from hearing this appeal, filed a
dissenting opinion, arguing that the court should have gone
beyond the language of the severance deeds and applied the
accommodation doctrine to determine whether Antero and Hall
should have been required to “use available, non-interfering, and
reasonable ways of producing the minerals which would permit
the surface owner to continue his existing use of the surface.” Id.
at 881 (Workman, J., dissenting).

Editor’s Note: The reporter’s firm represented Antero in
this case.

W Y O M I N G  —  O I L  &  G A S

W I L L I A M  N .  H E I S S

—  R E P O R T E R  —

WOGCC PROPOSES AMENDMENTS TO DRILLING PERMIT

RULES

Wyoming’s oil and gas well permitting system needs to be
revised. There are currently 40,000 applications for permits to
drill (APDs) pending with the Wyoming Oil and Gas Conserva-

tion Commission (WOGCC) that have not been approved and
3,500 that have been approved. But there are only 32 drilling rigs
operating in the state. The reason for the glut of applications is
that the WOGCC grants an APD for a term of two years and the
holder of the permit has the exclusive right to drill the well to the
formation permitted. The permit holder can extend the term for an
additional two-year term by paying $500 prior to the end of the
first term, with no limit on the number of extensions. If the permit
holder has applied for as many wells as the WOGCC allows for
the particular formation, no other leasehold or mineral owner can
apply for or drill a well in the spacing unit. This situation has
allowed owners to tie up the rights to drill wells, even when the
permit holder owns a very small interest in the spacing unit. Some
owners hold thousands of permits but have never drilled a well or
have not drilled a well in years.

In an attempt to rectify this situation, the WOGCC has
proposed amendments to its rules. Information on the proposed
amendments can be found on the WOGCC’s website at
http://wogcc.wyo.gov/. The proposal would add to chapter 3,
section 8 of the WOGCC rules a provision that allows only the
owner/operator of an existing well in the drilling and spacing unit
(DSU) to apply for a horizontal well APD. If there is no well
existing in the DSU only the owner/operator of the oldest pending
or approved APD can submit an APD for a horizontal well.

An exception is provided for an owner/operator whose APD
does not meet these requirements if such owner/operator files its
application within 15 days of receipt of notice of a horizontal well
APD or within 15 days of any two-year anniversary of the spud of
a well by the original owner/operator. This secondary
owner/operator’s application must include additional information
including a statement of the working interest ownership in the
DSU and in the area, a description of the technical ability and
experience of the applicant to drill and complete similar wells, the
number of wells in the area operated by the applicant, and proof
of delivery of an authorization for expenditure and joint operating
agreement to other owners in the DSU. The original
owner/operator submitting or extending its APD must provide
similar information and the matter is set for hearing before the
WOGCC. The WOGCC will then consider the information
submitted by both applicants, along with any other factors it
deems relevant in deciding to whom the permit should be granted.

Comments on the proposed rule must be submitted by
September 14, 2019.
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REGISTER NOW

The natural resources industry continues to experience a workforce
influx of those handling mineral titles. Complementing and updating
eight previous title examination institutes, this program will provide the
basics for attendees newer to mineral title examination, and a good
review for those already in the business.

Our expert faculty will address why an opinion is necessary, the role of
landmen and others in developing an opinion, some key considerations
in examining title, what to cover, where to obtain the data, and how to
use the information in an opinion. The program addresses the role of
title examination in upstream and midstream transactions; real
property and ownership principles; state title standards; title underlying
roads, rights-of-way, and other strips of land; curative documents;
federal and Indian lands; title due diligence for midstream and
upstream transactions; and the practical elements associated with
each. Although intended to provide the fundamentals of mineral title
examination, experienced attorneys, landmen, support staff, and others
involved in title examination will benefit from the comprehensive
refresher and the more esoteric topics sprinkled throughout the
program. A detailed program is available at https://www.rmmlf.org.
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https://www.rmmlf.org/conferences/mte8-oil-and-gas-mineral-title-examination/conference-registration
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Landmen are essential to any oil and gas operation, and hydraulic fracturing and
other technological innovations have given rise to new opportunities for landmen
of all generations. As part of their missions, the American Association of
Professional Landmen offers educational courses throughout the year for
landmen, and the Rocky Mountain Mineral Law Foundation offers a number of
courses each year that are applicable and relevant to landmen and their
practices.

Recognizing the need for a course focused on advanced and more in-depth
discussions of contractual, legal, and regulatory issues critical to the work of
landmen for the modern development of oil and gas and minerals, both
organizations have partnered together to offer this course.

This institute will benefit landmen, attorneys, and other professionals by
providing an excellent survey of oil and gas contractual, land title, and regulatory
issues related to landmen practice. Although the focus of the course is primarily
on issues that affect landmen in the oil and gas industry, those landmen and
attorneys that work in the mining industry will also benefit from the topics
discussed in this course. Course materials are available in hard copy and digital
formats if you are unable to attend—Pre-Order Now.

REGISTER
NOW

DOWNLOAD
 BROCHURE

Copyright © 2019

Rocky Mountain Mineral Law Foundation
9191 Sheridan Blvd., Ste. 203
Westminster, Colorado  80031

www.rmmlf.org

Volume XXXVI, Number 3, 2019
ISSN 0897-6694

https://www.rmmlf.org/
https://www.rmmlf.org/conferences/land19/overview
https://www.rmmlf.org/conferences/land19/conference-registration
https://www.rmmlf.org/-/media/Files/conference-full-program-schedules/land19news.pdf
https://www.rmmlf.org/publications/bookstore/advanced-landmans-institute


F E D E R A L  —  M I N I N G

N O R A  R .  P I N C U S

J A S O N  D .  S T E I E R T

—  R E P O R T E R S  —

COMPLAINT FILED CHALLENGING BLM’S APPROVAL OF

“NOTICE” EXPLORATION ACTIVITIES

On October 30, 2019, the Center for Biological Diversity
(CBD) filed a complaint for declaratory and injunctive relief
against the Bureau of Land Management (BLM), challenging the
BLM’s approval of two exploration projects in Nevada, one for
lithium and one for boron, under the BLM’s “notice” regulations.
See Complaint for Declaratory and Injunctive Relief, Ctr. for
Biological Diversity v. BLM, No. 2:19-cv-01915 (D. Nev. Oct.
30, 2019). The BLM’s regulations allow operators to conduct
mining exploration activities that cause five acres or less of
surface disturbance through submittal of a “notice,” which does
not require affirmative agency approval. In contrast, exploration
projects that will cause greater than five acres of surface distur-
bance require that the operator submit a “plan of operations” and
have BLM conduct an environmental analysis pursuant to the
National Environmental Policy Act (NEPA). Id. at 1 (citing 43
C.F.R. § 3809.21).

continued on page 2

F E D E R A L  —  O I L  &  G A S

K A T H L E E N  C .  S C H R O D E R

C O U R T N E Y  M .  S H E P H A R D

A L M I R A  M O R O N N E

—  R E P O R T E R S  —

EIGHTH CIRCUIT FINDS THAT TRIBAL COURTS LACK

JURISDICTION OVER DISPUTES ARISING UNDER

ALLOTTED LEASES

In Kodiak Oil & Gas (USA) Inc. v. Burr, 932 F.3d 1125 (8th
Cir. 2019), aff’g 303 F. Supp. 3d 964 (D.N.D. 2018), the U.S.
Court of Appeals for the Eighth Circuit upheld a lower court
decision finding that tribal courts lack jurisdiction over issues
arising under allotted leases administered by the Bureau of Indian
Affairs (BIA).

The case arose when four members of the Mandan, Hidatsa
and Arikara Nation (also known as the Three Affiliated Tribes),
on behalf of a proposed class of similarly situated plaintiffs, had
sued several oil and gas companies in tribal court seeking
royalties on natural gas flared from allotted leases administered by
the BIA that the plaintiffs alleged constituted waste. Oil and gas
operators that were defendants in the tribal court proceedings filed

continued on page 2

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N  &  A N D R E A  M .  B R O N S O N

—  R E P O R T E R S  —

DISTRICT OF COLORADO REMANDS CLIMATE SUIT TO STATE

COURT, JOINING SEVERAL OTHER DISTRICTS, AND LEADING

TO ANOTHER APPEAL OF THIS ISSUE

On September 5, 2019, the U.S. District Court for the District
of Colorado remanded claims asserted by three local government
entities to the Boulder County District Court. See Bd. of Cnty.
Comm’rs of Boulder Cnty. v. Suncor Energy (USA) Inc., No.
1:18-cv-01672, 2019 WL 4200398 (D. Colo. Sept. 5, 2019),
appeal docketed, No. 19-1330 (10th Cir. Sept. 9, 2019). The
plaintiffs, the Board of County Commissioners of Boulder
County, Board of County Commissioners of San Miguel County,
and City of Boulder, asserted six state law claims against the
defendants, Suncor Energy (U.S.A) Inc., Suncor Energy Sales,
Inc., Suncor Energy, Inc., and Exxon Mobil Corporation (Exxon):

public nuisance, private nuisance, trespass, unjust enrichment,
violation of the Colorado Consumer Protection Act, and civil
conspiracy. Id. at *1. The plaintiffs alleged that they “face
substantial and rising costs to protect people and property within
their jurisdictions from the dangers of climate alteration” and that
the defendants “substantially contributed to the harm through
selling fossil fuels and promoting their unchecked use while
concealing and misrepresenting their dangers.” Id. The plaintiffs
sought monetary damages requiring the defendants to “pay their
pro rata share of the costs of abating the impacts on climate
change they have allegedly caused through their tortious conduct,”
but did not seek injunctive relief or ask the court to regulate the
defendants’ emissions of fossil fuels. Id.

continued on page 5
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F E D E R A L  —  M I N I N G

continued from page 1

The two exploration notices were sent by Paradigm Minerals
USA (Paradigm) and relate to the Rhyolite Ridge Exploration
Project (lithium) and the South Infill Exploration Project (boron),
each of which are located within Paradigm’s broader Rhyolite
Ridge Project Area. Id. The Rhyolite Ridge Exploration Project
notice contemplated 4.98 acres of surface disturbance, and the
South Infill Exploration Project notice contemplated 4.04 acres of
surface disturbance. Id. In its complaint, CBD asserted that the
two projects were improperly “segmented” in order to avoid the
need to conduct a NEPA analysis. Id. CBD alleged that the lands
in question contain the world’s only population of Tiehm’s
buckwheat, a critically endangered plant. Id. at 1–2. However,
Tiehm’s buckwheat is not currently listed under the Endangered
Species Act. The complaint alleges that the two projects were
improperly segmented into separate projects in order to (1) avoid
the filing of a plan of operations in violation of 43 C.F.R.
§ 3809.21(b) and the Federal Land Policy and Management Act’s
prohibition on “unnecessary or undue degradation of the lands,”
43 U.S.C. § 1732(b); and (2) avoid a potential “significance”
determination that would have required the preparation of an
environmental impact statement under NEPA’s implementing
regulations, 40 C.F.R. § 1508.27(b)(7). At the time of this report,
the BLM had not yet filed an answer.

F E D E R A L  —  O I L  &  G A S

continued from page 1

suits in the U.S. District Court for the District of North Dakota
contesting the tribal court’s jurisdiction. Additionally, some of the
oil and gas operators sought injunctive and declaratory relief
against the tribal court plaintiffs and the chief judge and court
clerk of the tribal court. The district court granted a preliminary
injunction after finding that the tribal court lacked jurisdiction
over the non-member oil and gas companies, and the tribal parties
appealed to the Eight Circuit. Id. at 1130–31.

The central issue in this case was whether tribal courts can
exercise jurisdiction over non-member oil and gas companies to
hear claims related to allotted oil and gas leases approved and
administered by the BIA. The Eighth Circuit held that tribal courts
lack jurisdiction for two reasons: (1) allotted leases are governed
by federal law, not tribal law; and (2) the exceptions articulated
in Montana v. United States, 450 U.S. 544 (1981), that allow
tribes to regulate non-members do not apply to parties to allotted
oil and gas leases within the reservation.

As to the first holding, the tribal parties argued that, despite
U.S. Supreme Court precedent that “[a]s to nonmembers . . . a
tribe’s adjudicative jurisdiction does not exceed its legislative
jurisdiction,” Strate v. A-1 Contractors, 520 U.S. 438, 453
(1997), tribal courts are not precluded from hearing federal causes
of actions under certain circumstances. Kodiak, 932 F.3d at 1134.
The Eighth Circuit rejected this argument, stating that “at least
where non-members are concerned, tribal courts’ adjudicative
authority is limited (absent congressional authorization) to cases
arising under tribal law.” Id. at 1135. Because oil and gas leasing
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on Indian trust land and the system for paying royalties are both
governed by federal law, the Eight Circuit held tribal courts
cannot hear the tribal plaintiffs’ contract claims arising under the
allotted leases. See id. at 1135–37.

As to the second holding, the Eight Circuit held that neither
of the Montana exceptions applied to allow the tribal court to hear
the tribal plaintiffs’ claims. Id. at 1138. In Montana, the U.S.
Supreme Court held that tribes lack civil jurisdiction over non-
members, with two exceptions. First, “[a] tribe may regulate,
through taxation, licensing, or other means, the activities of
nonmembers who enter consensual relationships with the tribe or
its members, through commercial dealing, contracts, leases, or
other arrangements.” Id. at 1137 (quoting Montana, 450 U.S. at
565). Second, “[a] tribe may also retain inherent power to exercise
civil authority over the conduct of non-Indians on fee lands within
its reservation when that conduct threatens or has some direct
effect on the political integrity, the economic security, or the
health or welfare of the tribe.” Id. (quoting Montana, 450 U.S. at
566).

With respect to the first Montana exception, although the
Eight Circuit recognized that allotted leases involved “consensual
relationships with tribal members,” the court held that “[a]
consensual relationship alone is not enough. . . . [T]he tribe may
regulate non-member activities only where the regulation ‘stem[s]
from the tribe’s inherent sovereign authority to set conditions on
entry, preserve tribal self-government, or control internal rela-
tions.’” Id. at 1138 (third alteration in original) (quoting Plains
Commerce Bank v. Long Family Land & Cattle Co., 554 U.S.
316, 337 (2008)). With respect to the second Montana exception,
the court found that it “grants Indian tribes nothing beyond what
is necessary to protect tribal self-government or to control internal
relations,” id. (internal quotation marks omitted) (quoting
Atkinson Trading Co. v. Shirley, 532 U.S. 645, 658–59 (2001));
the failure to pay royalties related to the flaring “does not ‘imperil
the subsistence of the tribal community,’” id. (internal quotation
marks omitted) (quoting Plains, 554 U.S. at 341). Accordingly,
the court held that the tribal court lacked jurisdiction over the oil
and gas lessees. Id.

Finally, the Eight Circuit considered, and rejected, the tribal
court officials’ argument that the oil and gas operators’ suit was
barred by tribal sovereign immunity, citing Ex Parte Young, 209
U.S. 123 (1908). Kodiak, 932 F.3d at 1131–33.

By a November 12, 2019, order, the Eighth Circuit denied the
plaintiffs’ petition for en banc review. See Kodiak Oil & Gas
(USA) Inc. v. Burr, Nos. 18-1824, 18-1856, slip op. (8th Cir. Nov.
12, 2019).

2016 ONRR VALUATION RULE REMAINS IN EFFECT AS TO

FEDERAL OIL AND GAS AFTER PRELIMINARY INJUNCTION

DENIED

In Cloud Peak Energy Inc. v. DOI, No. 2:19-cv-00120, 2019
WL 5058582 (D. Wyo. Oct. 8, 2019), the U.S. District Court for

the District of Wyoming declined to preliminarily enjoin provi-
sions of an Office of Natural Resources Revenue (ONRR) rule
governing the valuation of royalties on federal oil and gas
production. See Consolidated Federal Oil & Gas and Federal &
Indian Coal Valuation Reform, 81 Fed. Reg. 43,338 (July 1,
2016) (to be codified at 30 C.F.R. pts. 1202, 1206) (2016 Rule).

The 2016 Rule governed the valuation of royalties on both
federal oil and gas and federal and Indian coal production. ONRR
finalized this rule in 2016 but repealed it in 2017. See Repeal of
Consolidated Federal Oil & Gas and Federal & Indian Coal
Valuation Reform, 82 Fed. Reg. 36,934 (Aug. 7, 2017) (Repeal
Rule). The extensive history of the rule is detailed in Vol.
XXXVI, No. 2 (2019) of this Newsletter. See also Cloud Peak,
2019 WL 5058582, at *1–2.

In March 2019, the U.S. District Court for the Northern
District of California vacated the Repeal Rule and reinstated the
2016 Rule. See State v. DOI, 381 F. Supp. 3d 1153 (N.D. Cal.
2019). The American Petroleum Institute, coal producers, and
mining trade associations filed lawsuits in the District of Wyo-
ming, which were consolidated. These petitioners then collec-
tively sought a preliminary injunction to enjoin implementation
and enforcement of the 2016 Rule. Cloud Peak, 2019 WL
5058582, at *1.

At the outset, the court found that the petitioners had
demonstrated that implementation and enforcement of the 2016
Rule would cause them irreparable harm in the form of unrecover-
able monetary damages. Id. at *3–7. With respect to the federal
oil and gas provisions of the 2016 Rule, however, the court held
that the challenge to these provisions was not likely to succeed on
its merits. Id. at *8.

The court declined to find the federal oil and gas provisions
to be outside of the U.S. Department of the Interior’s statutory
authority. Id. at *8–9. Further, the court initially determined the
federal oil and gas provisions of the rule were not arbitrary or
capricious after considering several arguments advanced by the
petitioners. Id. at *9–12.

First, in response to the petitioners’ assertion that ONRR did
not alter the proposed rule in response to comments, the court
stated that “[t]here is no requirement that an agency adopt
comments or suggestions during proposed rulemaking.” Id. at *10.
Second, the court was not persuaded by the petitioners’ objections
to a default provision in the 2016 Rule that allowed ONRR to
determine royalty value, observing that the previous royalty
regulations also allowed ONRR to determine royalty value in
certain circumstances. Id. at *10–11.

Third, the court declined to find error in a provision of the
2016 Rule requiring that arm’s-length contracts be in writing and
signed by all parties or the default provision would allow ONRR
to determine royalty value. Id. at *11. The court reasoned that
“[w]hile this requirement may be unwieldy and problematic for
lessees, ONRR has asserted good reasons underlying it.” Id.
Finally, the court found that ONRR “articulated a satisfactory
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explanation” for its decision to eliminate deductions of certain
transportation costs of subsea movement of offshore oil and gas.
Id. For these reasons, the court found that, initially, it “is not
convinced Petitioners are likely to succeed on their claim that the
new oil and gas valuation provisions are arbitrary or capricious.”
Id. at *12.

Although the court found that the challenge to the federal oil
and gas provisions of the 2016 Rule was not likely to succeed on
its merits, the court granted a preliminary injunction preventing
enforcement of the provisions of the 2016 Rule related to federal
and Indian coal. Id. at *14.

Editor’s Note: Reporter Kathleen Schroder notes that she,
along with other attorneys at her law firm, represents Tri-State
Generation and Transmission Association, Inc. in this litigation.

DISTRICT OF WYOMING VACATES ONRR DIRECTOR’S

DECISIONS DISALLOWING TRANSPORTATION DEDUCTIONS

FROM FEDERAL OIL AND GAS ROYALTY

In Devon Energy Production Co. v. ONRR, No. 2:16-cv-
00161, slip op. (D. Wyo. Sept. 11, 2019), the U.S. District Court
for the District of Wyoming addressed the Office of Natural
Resources Revenue’s (ONRR) efforts to require that lessees
“unbundle” transportation fees charged by third parties before
lessees may deduct the fee from royalty on federal oil and gas
production. The court vacated decisions of the ONRR Director
requiring that Devon Energy Production Company, L.P. (Devon)
pay additional royalty under the theory that Devon improperly
deducted transportation fees from federal royalty payments.

ONRR had issued two orders to pay to Devon covering
royalties on gas from the Barrel Springs Unit paid between 2002
and 2004 (2002–2004 Order) and between 2005 and 2007
(2005–2007 Order). Id. at 3–4. Devon then appealed these orders
to the ONRR Director, who affirmed them in separate decisions.
See Devon Energy Prod. Co., ONRR-11-0007-O&G, 2015 WL
5171080 (May 7, 2015) (2002–2004 Decision); Devon Energy
Prod. Co., ONRR-12-0083-O&G, 2015 WL 5171082 (May 7,
2015) (2005–2007 Decision). Devon, slip op. at 4–6. After Devon
appealed to the Interior Board of Land Appeals (IBLA), the
appeals were deemed to be resolved against Devon by operation
of law because the IBLA did not issue a decision within the period
prescribed by the Federal Oil and Gas Royalty Simplification and 
Fairness Act (RFSA). Id. at 6–7 (citing 30 U.S.C. § 1724(h)(2)(B)).

The court vacated the 2002–2004 Decision and 2005–2007
Decision on different grounds. With respect to the 2002–2004
Decision, the court held that ONRR had not issued a demand for
improperly deducted transportation allowances as required by
statute. RSFA requires that ONRR issue timely “demands” for
royalty obligations that meet certain statutory criteria, including
a requirement to specify “the reason or reasons such obligation is
claimed to be due.” Id. at 15 (quoting 30 U.S.C. § 1702(26)(B)).
In the 2002–2004 Decision, the Director denied all of Devon’s
transportation allowances because Devon had not unbundled a
transportation fee. Id. at 5. In the underlying 2002–2004 Order,
however, ONRR had only demanded additional royalty for alleged
volume misreporting and royalty reporting issues—not improper
transportation deductions. Id. at 15–16. As a result, the court
vacated the 2002–2004 Decision and held that ONRR is pre-

cluded from seeking additional royalties for improper transporta-
tion deductions for the period between 2002 and 2004. Id. at 46.

With respect to the 2005–2007 Decision, the court vacated
and remanded the decision to the Director to consider which
portion of a third-party transportation fee Devon could properly
deduct. A longstanding ONRR regulation requires that lessees put
gas into marketable condition at no cost to the federal lessor; thus,
a lessee cannot deduct marketable condition costs from royalty.
Id. at 11 (citing 30 C.F.R. § 1206.152(i)). In the 2005–2007
Decision, the ONRR Director determined that Devon could not
deduct any of the transportation fee because Devon had not
unbundled it to identify which charges were for transportation and
which charges, if any, were for services to put the gas into
marketable condition, such as dehydration and compression. Id.
at 5.

Initially, the court determined that Devon, as the lessee, bore
the burden to show it was entitled to claim a transportation
deduction. Id. at 26. The court then addressed Devon’s arguments
that it properly deducted the transportation fee. First, the court
rejected Devon’s assertion that a prior agency decision deter-
mined that gas from the Barrel Springs Unit is in marketable
condition when it reached the unit boundary. Id. at 32 (citing
Snyder Oil Corp., MMS-92-0500-O&G, 1996 WL 34565999
(July 12, 1996)). Second, the court rejected Devon’s arguments
that its gas was, in fact, in marketable condition when it left the
Barrel Springs Unit. Id. at 35.

Devon had compared ranges of the carbon dioxide and water
vapor levels and pressure of Devon’s gas leaving the Barrel
Springs Unit against specifications of the interstate pipeline that
received Devon’s gas and argued that “as long as some of its gas
fell within a permissible range an across-the-board deduction is
appropriate.” Id. at 38. Some carbon dioxide and water vapor
levels were within pipeline specifications but some fell outside of
the pipeline specifications. Id. at 37–38. Further, Devon’s gas was
at pressures well below pipeline specifications. Id. The court
rejected Devon’s argument. It determined that “Devon’s gas
appears to have been at least partially unmarketable” and, further,
that the court was “unable to say that Devon’s gas was marketable
at all times for each month.” Id. at 40. Thus, the court held that
Devon could not justify its deduction of the entire transportation
fee. Id. at 40–41. The court remanded the 2005–2007 Decision to
ONRR with direction that Devon

substantiate to the ONRR why its gas was marketable for
each time period within the 2005–2007 range, which gas
went through which pipeline for those months, how large
of a deduction it was entitled to for each separate month,
and what effect, if any, commingling of gas with non-
unit gas might have impacted these calculations.

Id. at 41.

Finally, the court rejected Devon’s argument that ONRR’s
directive that it unbundle the transportation fee violated the U.S.
Constitution. Devon had argued that this directive violated due
process because Devon lacked information as to what portion of
the transportation fee was allocated for transportation and what
portion was allocated for nondeductible marketable condition
costs; the third-party transporter had claimed the fee to be
confidential and had not provided data explaining it. Id. at 42. The
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court cited ONRR’s assertion that it “routinely” approves
methodologies to unbundle fees that do not rely on third-party
information. Id. The court recommended that, on remand, Devon
attempt one of the methodologies identified by ONRR to
unbundle the transportation fee. Id. at 43.

ISSUANCE OF OIL AND GAS LEASES IN NEVADA UPHELD, AGAIN

Vol. XXX, No. 1 (2019) of this Newsletter reported on the
U.S. District Court for the District of Nevada’s decision to uphold
the Bureau of Land Management’s (BLM) reliance on an environ-
mental assessment (EA) to issue several federal oil and gas leases
in northern Nevada during 2017. See Ctr. for Biological Diversity
v. BLM, No. 3:17-cv-00553, 2019 WL 236727 (D. Nev. Jan. 15,
2019) (January Order). After the decision, the plaintiffs filed a
motion for reconsideration, arguing that the National Environmen-
tal Policy Act (NEPA) required BLM to have prepared a more
comprehensive environmental impact statement (EIS). See Ctr.
for Biological Diversity v. BLM, No. 3:17-cv-00553, 2019 WL
3848788, at *1 (D. Nev. Aug. 15, 2019). Although the court
recognized errors in the January Order, it denied the motion for
reconsideration.

The court first held that its January Order was incorrect
insofar as it concluded that BLM had not made an “irretrievable
commitment of resources” when issuing leases because BLM
retained the authority to deny applications to drill. Id. The court
recognized longstanding case law from the U.S. Court of Appeals
for the Ninth Circuit that requires BLM to analyze drilling
impacts under NEPA at the leasing stage because BLM makes an
irretrievable commitment of resources when issuing a lease. Id.
(citing N. Alaska Envtl. Ctr. v. Kempthorne, 457 F.3d 969, 976
(9th Cir. 2006)).

The court then turned to the plaintiffs’ arguments that BLM
must prepare an EIS prior to leasing because, after leasing, BLM
can no longer prohibit all development. Id. at *2. The court
disagreed. Id. The court found that NEPA allows BLM to first
prepare a less detailed EA to determine whether preparation of an
EIS is needed. Id. If, based on the EA, BLM concludes that the
proposed action will not significantly affect the environment,
BLM will complete its NEPA review by issuing a finding of no
significant impact (FONSI). Id. If, however, BLM determines that
the proposed action will have a significant impact on the environ-
ment, BLM must prepare an EIS. Id. Therefore, BLM is only
required to prepare an EIS when it determines that a proposed
lease will have a significant impact on the environment. Id. The
court reasoned that finding otherwise would render the process of
preparing an EIA and a FONSI meaningless. Id.

The court affirmed its January Order, finding that BLM
sufficiently analyzed the impacts of oil and gas drilling in the EA
prepared at the leasing stage. Id. at *3. The court determined that
the plaintiffs’ disagreement with BLM’s analysis under the EA
was not a sufficient reason to require BLM to prepare an EIS. Id.

SUPREME COURT GRANTS CERTIORARI IN ATLANTIC COAST

PIPELINE CASE

In December 2018, the U.S. Court of Appeals for the Fourth
Circuit vacated U.S. Forest Service (Forest Service) authoriza-
tions for the Atlantic Coast Pipeline to cross national forest lands.

See Cowpasture River Pres. Ass’n v. U.S. Forest Serv., 911 F.3d
150 (4th Cir. 2018); see also Vol. XXXVI, No. 1 (2019) of this
Newsletter (West Virginia O&G report). Among other holdings,
the court found that the Forest Service lacked authority under the
Mineral Leasing Act (MLA), 30 U.S.C. §§ 181–263, to grant a
pipeline right-of-way across the Appalachian National Scenic
Trail (ANST). Cowpasture, 911 F.3d at 181. On October 4, 2019,
the U.S. Supreme Court granted and consolidated petitions for
writs of certiorari to consider the question of whether the Forest
Service possesses authority under the MLA and National Trails
System Act, 16 U.S.C. §§ 1241–1251, to grant rights-of-way
through national forest lands that the ANST traverses. See U.S.
Forest Serv. v. Cowpasture River Pres. Ass’n, No. 18-1584, 2019
WL 4889926 (U.S. Oct. 4, 2019) (mem.).

COURT AMENDS DECISION REGARDING ROYALTY

VALUATION OF GAS SOLD TO AN AFFILIATE FOR PROCESSING

Vol. XXXVI, No. 2 (2019) of this Newsletter reported on
Continental Resources, Inc. v. Gould, 374 F. Supp. 3d 28 (D.D.C.
2019). On October 3, 2019, the U.S. District Court for the District
of Columbia amended this opinion and order to adjust the entity
that is the subject of the judicial remand—the Interior Board of
Land Appeals rather than the Office of Natural Resources
Revenue. See Cont’l Res., Inc. v. Gould, No. 1:14-cv-00065, 2019
WL 4889273 (D.D.C. Oct. 3, 2019).

E N V I R O N M E N T A L  I S S U E S

continued from page 1

Following the filing of the complaint in the Boulder County
District Court, the defendants filed a notice of removal asserting
that jurisdiction was properly in federal court pursuant to numer-
ous theories: (1) federal question jurisdiction, (2) complete
preemption, (3) federal enclave jurisdiction, (4) jurisdiction
because the allegations arise from action taken at the direction of
federal officers, (5) jurisdiction under the Outer Continental Shelf
Lands Act (OCSLA), and (6) jurisdiction under 28 U.S.C.
§ 1452(a) because the claims are related to bankruptcy proceed-
ings. Bd. of Cnty. Comm’rs, 2019 WL 4200398, at *1. The
plaintiffs then filed a motion to remand the case to state court
pursuant to 28 U.S.C. § 1447(c), arguing that the court did not
have subject matter jurisdiction because all the claims are state
law claims governed by state law. Bd. of Cnty. Comm’rs, 2019
WL 4200398, at *2. The court first noted the lack of appellate
decisions on the issue of whether federal courts have jurisdiction
over state law claims related to climate change, and that federal
district courts that have addressed the issue are divided. Id.
(comparing California v. BP p.l.c., No. 3:17-cv-06011, 2018 WL
1064293 (N.D. Cal. Feb. 27, 2018), City of Oakland v. BP p.l.c.,
325 F. Supp. 3d 1017 (N.D. Cal. 2018), and City of N.Y. v. BP
p.l.c., 325 F. Supp. 3d 466 (S.D.N.Y. 2018), with Rhode Island
v. Chevron Corp., 393 F. Supp. 3d 142 (D.R.I. 2019), Mayor &
City Council of Balt. v. BP P.L.C., 388 F. Supp. 3d 538 (D. Md.
2019), and Cnty. of San Mateo v. Chevron Corp., 294 F. Supp. 3d
934 (N.D. Cal. 2018)). In both California and City of Oakland,
the U.S. District Court for the Northern District of California
found that the plaintiffs’ state law nuisance claims were governed
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by federal common law because they related to the national and
international issue of global warming, which required a uniform
standard of decision. Id. at *5–6. In City of New York, the court
similarly found that the City’s claims were governed by federal
common law, not state law, because they were “‘based on the
transboundary emission of greenhouse gases’ which ‘require a
uniform standard of decision.’” Id. at *6 (internal quotation marks
omitted) (quoting City of N.Y., 325 F. Supp. 3d at 472).

The court in Boulder County disagreed with the finding of the
California cases that removal jurisdiction was proper because the
cases arose under federal common law, finding that the Northern
District of California failed to note the significant of the differ-
ence between removal jurisdiction, including the implication of
the well-pleaded complaint rule, and federal jurisdiction that is
involved at the outset of a case. Id. at *7. The Boulder County
complaint pled only state law claims.

While Defendants argue that the Complaint raises
inherently federal questions about energy, the environ-
ment, and national security, removal is not appropriate
under the well-pleaded complaint rule because these
federal issues are not raised or at issue in Plaintiffs’
claims. A defendant cannot transform the action into one
arising under federal law, thereby selecting the forum in
which the claim will be litigated, as to do so would
contradict the well-pleaded complaint rule.

Id.

The court further determined that the claims were not
preempted by federal law, relying on the decisions in Mayor &
City Council of Baltimore, Rhode Island, and County of San
Mateo to find that the claims “do not necessarily raise or depend
on issues of federal law.” Id. at *10. Specifically, the court found
that, like in Mayor & City Council of Baltimore, although climate
change is “a matter of serious national and international concern,”
the defendants did not actually “identify any foreign policy that
was implicated by the City’s claims, much less one that is
necessarily raised.” Id. (quoting Mayor & City Council of Balt.,
388 F. Supp. 3d at 559). Further, the defendants had not shown
that any interpretation of foreign policy is an essential element of
the plaintiffs’ claims. Id. at *10–12 (citing Mayor & City Council
of Balt., 388 F. Supp. 3d at 559; Rhode Island, 393 F. Supp. 3d
at 151; Cnty. of San Mateo, 294 F. Supp. 3d at 938).

The court also rejected the defendants’ argument that the
claims were completely preempted by the government’s foreign
affairs power and the Clean Air Act (CAA), again relying on
Mayor & City Council of Baltimore, County of San Mateo, and
Rhode Island. Id. at *13–16 (noting that the CAA and Clean
Water Act both contain savings clauses that preserve state causes
of action, suggesting that the federal causes of action under those
statutes are not exclusive).

The court also rejected the defendants’ assertion that removal
to federal court was proper because the case was a cause of action
arising from “incidents occurring in federal enclaves,” id. at *17
(quoting Akin v. Ashland Chem. Co., 156 F.3d 1030, 1034 (10th
Cir. 1998)), because the plaintiffs expressly sought relief only for
injuries occurring “within their respective jurisdictions” and
alleged that they “do not seek damages or abatement relief for

injuries to or occurring on federal lands,” id. Removal was also
not appropriate based on federal officer jurisdiction. Id. at *18.

The defendants claimed that the conduct at issue in the
plaintiffs’ claims was undertaken, in part, while acting under the
direction of federal officials through government leases issued to
Exxon by the federal government, which Exxon contended
required it to explore, develop, and produce fossil fuels. Id. at
*19. The court found that, although the leases require Exxon to
comply with federal law and regulations, “compliance with federal
law is not enough for ‘acting under’ removal . . . .” Id. at *20
(quoting Watson v. Philip Morris Cos., 551 U.S. 142, 153
(2007)). In addition, the defendants had not shown that a federal
officer “instructed them how much fossil fuel to sell or to conceal
or misrepresent the dangers of its use, as alleged in this case.” Id.

The court next found that the case did not arise out of, or in
connection with, the defendants’ operations on the Outer Conti-
nental Shelf (OCS), which would be required to confer jurisdic-
tion under OCSLA, because it did not directly involve OCS
operations (such as an injury on an oil rig in the subsoil or seabed
of the OCS, or an oil spill from such an oil rig). Id. at *21.

Finally, there was no removal jurisdiction based on relation
to bankruptcy because none of the defendants had filed for
bankruptcy, and it was speculative whether the action may affect
other oil and gas producers who have filed for bankruptcy. Id.
at *23.

Accordingly, although the plaintiffs’ claims “implicate impor-
tant issues involving global climate change caused in part by the
burning of fossil fuels,” the court found the defendants had not
met their burden of showing that federal jurisdiction exists and
remanded the case to the Boulder County District Court. Id.
at *24.

The Boulder County order was appealed to the U.S. Court of
Appeals for the Tenth Circuit on September 9, 2019. The
defendants also filed a motion for a stay of the remand order
pending appeal on September 13, 2019, seeking to stay the court’s
September 5, 2019, order. The District of Colorado denied the
motion for stay on October 7, 2019. See Bd. of Cnty. Comm’rs of
Boulder Cnty. v. Suncor Energy (U.S.A.) Inc., No. 1:18-cv-01672,
2019 WL 4926764 (D. Colo. Oct. 7, 2019).

Similarly, appeals have been filed in the California, City of
Oakland, City of New York, Mayor & City Council of Baltimore,
and County of San Mateo decisions discussed by the court in
Boulder County. On September 4, 2018, an appeal was filed in the
U.S. Court of Appeals for the Ninth Circuit to the court’s orders
in California and City of Oakland. See City of Oakland v. BP
P.L.C., No. 18-16663 (9th Cir. filed Sept. 4, 2018). Oral argument
has not yet been scheduled in that appeal. An appeal to the City of
New York decision was filed in the U.S. Court of Appeals for the
Second Circuit on July 26, 2018. See City of N.Y. v. BP P.L.C.,
No. 18-2188 (2d Cir. filed July 26, 2018). Oral argument in that
case is scheduled to take place on November 22, 2019. An appeal
was filed to the Mayor & City Council of Baltimore decision in
the U.S. Court of Appeals for the Fourth Circuit on June 18, 2019.
See Mayor & City Council of Balt. v. BP P.L.C., No. 19-1644 (4th
Cir. filed June 18, 2019). Oral argument in that case is scheduled
to take place on December 11, 2019. Finally, an appeal was filed
in the Ninth Circuit to the County of San Mateo decision on
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March 27, 2018. See Cnty. of Marin v. Chevron Corp., No. 18-
15503 (9th Cir. filed Mar. 27, 2018). Oral argument has not yet
been scheduled in that appeal. Resolution of this issue is accord-
ingly far from certain and will continue to unfold through the
pending appeals, and as additional climate change cases continue
to be filed.

FIFTH CIRCUIT FINDS LACK OF ASSOCIATIONAL STANDING

TO CHALLENGE EPA’S ISSUANCE OF CWA GENERAL

PERMIT FOR OIL AND GAS OPERATIONS TO DISCHARGE

INTO GULF OF MEXICO

Pursuant to section 402 of the Clean Water Act (CWA), 33
U.S.C. § 1342(a), the U.S. Environmental Protection Agency
(EPA) issued a general permit (authorizing discharges for “a
whole category or subcategory of point sources”) for oil and gas
operations “located in and discharging to Federal waters . . . in
the Central to Western portions of the Gulf of Mexico.” Ctr. for
Biological Diversity v. EPA, 937 F.3d 533, 535–36 (5th Cir.
2019) (quoting Tex. Oil & Gas Ass’n v. EPA, 161 F.3d 923,
929 (5th Cir. 1998)). The general permit “establishe[d] effluent
limitations, prohibitions, reporting requirements, and other condi-
tions on discharge.” Id. at 536. Environmental nonprofit organiza-
tions petitioned the U.S. Court of Appeals for the Fifth Circuit to
review EPA’s issuance of the general permit, claiming that EPA
(1) violated the National Environmental Policy Act (NEPA) by
failing to prepare an adequate environmental impact statement
(EIS), (2) violated the CWA by issuing the general permit without
adequate consideration of certain factors established by regula-
tion, and (3) violated the CWA by omitting certain monitoring
requirements from the general permit. Id.

The court declined to evaluate any of the petitioners’ chal-
lenges, however, finding that the petitioners failed to prove asso-
ciational standing and dismissing the petition. Although EPA
had initially agreed that the petitioners had standing, standing
was challenged by the American Petroleum Institute, which had
intervened. Id.

The court first evaluated whether the members of the
petitioners could independently meet Article III standing require-
ments, which require that a member must have “(1) suffered an
injury in fact, (2) that is fairly traceable to the challenged conduct
of the defendant, and (3) that is likely to be redressed by a
favorable judicial decision.” Id. (quoting Gill v. Whitford, 138 S.
Ct. 1916, 1929 (2018)). The court found that the petitioners could
not show that one of their members could independently satisfy
the “injury-in-fact” requirement. Id. at 536–37. “In environmental
cases, courts must carefully distinguish between injury to the
petitioner and injury to the environment” because “Article III
standing requires injury to the petitioner.” Id. at 537. The court
found that the petitioners’ members’ alleged injury depends on
four conditions: (1) discharge of pollutants as authorized by the
general permit, (2) the discharges reach geographic areas in which
the petitioners’ members have interests, (3) the discharges were
present at a time relevant to the petitioners’ members’ interests,
and (4) the discharges negatively affected the petitioners’ mem-
bers’ interests. Id. The court found that the declarations of three
of the members “plainly fail[ed] to satisfy the geographic-nexus
requirement” because their declarations lacked specificity of
where their interests were, id. at 538, instead referencing the

discharges would be in the “Western and Central portions of the
Gulf of Mexico,” id. at 539. The court determined that a geo-
graphic area this large cannot support standing. Id. The court
included more analysis on the fourth member’s declaration, but
reached the same result. The fourth member claimed he had
“spent a considerable amount of time in boats and planes . . .
tracking oil spills” and searching for oil leaks. Id. at 540. This
was insufficient because there was no evidence that the flyovers
would coincide with the timing of the discharges and because
the declarant could not show adverse effect. Id. at 540–41.
“[S]omeone who goes looking for pollution cannot claim an
aesthetic injury in fact from seeing it,” id. at 540, and accordingly,
“standing cannot be conferred by a self-inflicted injury,” id. at 541
(quoting Zimmerman v. City of Austin, 881 F.3d 378, 389 (5th
Cir. 2018)). Finally, the court found that the petitioners could not
meet the traceability requirement to meet standing, rejecting the
petitioners’ “procedural-rights” argument that the court should
relax causation requirements because the case was a procedural-
rights case challenging the agency’s failure to satisfy a procedural
requirement—the NEPA EIS requirement. Id. at 543–45.

Whether a court can infer a causal link between a source
of pollution and at least some portion of a petitioner’s
injury is a fact-specific inquiry that turns on many
factors, including the size of the waterway, the proximity
of the source and the injury, forces like water currents,
and whether discharges will evaporate or become
diluted.

Id. at 545. The court found that the only statement in the petition-
ers’ members’ declarations that related to a causal connection did
not allege a causal connection sufficient to meeting standing
requirements: “I spend time in the western Gulf of Mexico in the
same areas that will be directly affected by wastewater discharges
from offshore oil and gas activities.” Id.

EPA AND CORPS PUBLISH FINAL RULE REPEALING 2015
CLEAN WATER RULE

On October 22, 2019, the U.S. Environmental Protection
Agency (EPA) and U.S. Army Corps of Engineers (Corps)
published a final rule repealing the 2015 definition of “waters
of the United States” (2015 Rule) under the Clean Water Act
(CWA). See Definition of “Waters of the United States”—
Recodification of Pre-Existing Rules, 84 Fed. Reg. 56,626 (Oct.
22, 2019) (to be codified at 33 C.F.R. pt. 328 and scattered
sections of 40 C.F.R.) (Repeal Rule). The repeal will be effective
60 days after publication, on December 23, 2019. The repeal is
part of the agencies’ two-part plan to repeal and replace the 2015
Rule, with publication of the final replacement rule expected in
the near future.

Pursuant to the summary of the Repeal Rule, the agencies are
repealing the 2015 Rule for four primary reasons:

First, the agencies conclude that the 2015 Rule did not
implement the legal limits on the scope of the agencies’
authority under the [CWA] as intended by Congress and
reflected in Supreme Court cases, including Justice
Kennedy’s articulation of the significant nexus test in
Rapanos. Second, the agencies conclude that in promul-
gating the 2015 Rule the agencies failed to adequately
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consider and accord due weight to the policy of the
Congress in CWA section 101(b) to “recognize, pre-
serve, and protect the primary responsibilities and rights
of States to prevent, reduce, and eliminate pollution” and
“to plan the development and use . . . of land and water
resources.” 33 U.S.C. 1251(b). Third, the agencies
repeal the 2015 Rule to avoid interpretations of the
CWA that push the envelope of their constitutional and
statutory authority absent a clear statement from Con-
gress authorizing the encroachment of federal jurisdic-
tion over traditional State land-use planning authority.
Lastly, the agencies conclude that the 2015 Rule’s
distance-based limitations suffered from certain proce-
dural errors and a lack of adequate record support.

Id. at 56,626. With the repeal of the 2015 Rule, the agencies will
implement the preexisting 1986 regulations “informed by appli-
cable agency guidance documents and consistent with Supreme
Court decisions and longstanding agency practice.” Id.

Two challenges have already been filed to the Repeal Rule.
On October 22, 2019, the New Mexico Cattle Growers’ Associa-
tion filed a lawsuit challenging the Repeal Rule in the U.S.
District Court for the District of New Mexico. See Complaint,
N.M. Cattle Growers’ Ass’n v. EPA, No. 1:19-cv-00988 (D.N.M.
Oct. 22, 2019). On October 23, 2019, environmental groups,
including the South Carolina Coastal Conservation League,
Natural Resources Defense Council, and National Wildlife
Federation, filed a challenge to the Repeal Rule in the U.S.
District Court for the District of South Carolina. See Complaint,
S.C. Coastal Conservation League v. Wheeler, No. 2:19-cv-03006
(D.S.C. Oct. 23, 2019).

Meanwhile, oral argument was held in the U.S. Supreme
Court on November 6, 2019, in County of Maui v. Hawaii
Wildlife Fund on the issue of whether the CWA requires a permit
when pollutants originate from a point source but are conveyed to
navigable waters by a nonpoint source, such as groundwater. See
Transcript of Oral Argument, Cnty. of Maui v. Haw. Wildlife
Fund, No. 18-260 (U.S. Nov. 6, 2019). Although the Maui
County Council approved a settlement, the Mayor of Maui would
not agree to the settlement, requiring the case to move forward.
See Colleen Uechi, “Mayor Will Not Withdraw the Injection
Wells Case,” Maui News (Oct. 19, 2019).

C O N G R E S S  /
F E D E R A L  A G E N C I E S  —

G E N E R A L

R O B E R T  C .  M A T H E S

T I M  C A N O N

—  R E P O R T E R S  —

DISTRICT COURT FINDS REESTABLISHMENT OF ROYALTY

POLICY COMMITTEE TAINTED UNDER FACA

The U.S. District Court for the District of Montana on August
13, 2019, found the U.S. Department of the Interior’s (DOI)
reestablishment of the Royalty Policy Committee (RPC) in 2017

violated the Federal Advisory Committee Act (FACA), 5 U.S.C.
app. 2 §§ 1–16, and enjoined DOI’s use of its recommendations
or work product. W. Org. of Res. Councils v. Bernhardt, No. 9:18-
cv-00139, 2019 WL 3805125 (D. Mont. Aug. 13, 2019).

As previously reported in Vol. XXXVI, No. 1 (2019) of this
Newsletter, the RPC was re-formed by DOI in 2017 after its prior
charter lapsed in 2014. The Western Organization of Resource
Councils (Western) challenged the RPC’s reestablishment and
operations in 2018. The court dismissed two of Western’s four
claims in an order dated January 24, 2019, but allowed its other
two claims to proceed. See W. Org. of Res. Councils v. Bernhardt,
362 F. Supp. 3d 900 (D. Mont. 2019). Three months later, in
April 2019, the RPC’s charter lapsed once again.

The August 13 decision, ruling on cross-motions for summary
judgment, addresses Western’s claims that the RPC (1) was
improperly established under FACA and (2) failed to make
meetings and materials of its subcommittees and working groups
publicly available.

As to the second claim, the court granted the federal defen-
dants’ motion for summary judgment, finding that the public
notice and material publication requirements under FACA do not
apply to subcommittees and working groups. W. Org. of Res.
Councils, 2019 WL 3805125, at *8. The court found, however,
that Western’s first claim had merit. The court explained that,
in establishing an advisory committee under FACA and the
implementing regulations promulgated by the General Services
Administration (GSA), the agency charged with administering
FACA compliance, a federal agency must (1) consult with the
GSA prior to establishing or reestablishing an advisory commit-
tee, (2) propose a membership balance plan, (3) provide a
“justification statement” explaining why the committee’s func-
tions cannot be performed by other means, and (4) determine the
committee is in the public interest. Id. at *4–7. Western claimed
DOI violated each requirement in re-forming the RPC and also
claimed DOI violated its departmental manual and did not
properly file the RPC’s charter.

The court rejected the claim that DOI violated its departmen-
tal manual, finding the manual does not carry the force and effect
of law. Id. at *5. The court also found DOI properly filed the
RPC’s charter. Id. The court agreed with Western, however, that
DOI failed to properly consult with the GSA prior to reestablish-
ing the RPC, noting that DOI “ignored the only feedback it got
from the GSA.” Id. The court also found that DOI’s membership
balance plan, justification statement, and public interest determi-
nation violated section 706(2)(A) of the Administrative Procedure
Act (APA), 5 U.S.C. § 706(2)(A) (authorizing a court to set aside
agency action found to be “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law”). The
membership balance plan and public interest determination,
according to the court, contained no explanation or rationale for
the membership composition of the RPC or DOI’s public interest
finding, respectively. W. Org. of Res. Councils, 2019 WL
3805125, at *6–7. The justification statement, meanwhile,
explained the RPC’s functions but did not justify the committee’s
existence by, for example, explaining why those functions could
not be performed elsewhere in the agency or otherwise. Id. Given
these findings, the court found DOI failed to adequately explain
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its decision, rendering the decision arbitrary and capricious in
violation of section 706(2)(A) of the APA. Id. at *7.

Finding the RPC’s reestablishment in 2017 violated FACA,
the court enjoined DOI from utilizing the recommendations or
work product of the RPC. Id. at *10. The federal defendants had
not appealed the decision as of the time of this report.

FWS/NMFS FINALIZE ESA REGULATIONS

The U.S. Fish and Wildlife Service (FWS) and National
Marine Fisheries Service (NMFS) (collectively, Services) pub-
lished final rules on August 27, 2019, modifying the Services’
regulations under the Endangered Species Act (ESA). See
Regulations for Prohibitions to Threatened Wildlife and Plants, 84
Fed. Reg. 44,753 (Aug. 27, 2019) (to be codified at 50 C.F.R. pt.
17) (revising FWS’s regulations governing prohibitions related to
threatened species); Regulations for Interagency Cooperation, 84
Fed. Reg. 44,976 (Aug. 27, 2019) (to be codified at 50 C.F.R. pt.
402) (revising the Services’ ESA § 7 consultation regulations);
Regulations for Listing Species and Designating Critical Habitat,
84 Fed. Reg. 45,020 (Aug. 27, 2019) (to be codified at 50 C.F.R.
pt. 424) (revising the Services’ listing and critical habitat regula-
tions). For a report on the Services’ initial proposals for these
rules, see Vol. XXXV, No. 3 (2018) of this Newsletter.

The three rules appear to largely track with the proposals the
Services published in 2018. Certain key changes are noted below.

Threatened Species Protections

The first rule modifies FWS’s regulations governing protec-
tions for threatened species. See 84 Fed. Reg. 44,753. As previ-
ously explained in this Newsletter, the ESA expressly prohibits
certain conduct, including “take,” with respect to endangered
species. 16 U.S.C. § 1538(a). With respect to threatened species,
however, the ESA does not include any specific prohibitions.
Instead, the statute requires the Services to fashion “necessary and
advisable” protections for threatened species, id. § 1533(d),
making application of endangered species-level protections to
threatened species optional. FWS’s regulations (unlike NMFS’s
regulations) had previously applied endangered species-level
protections to all threatened species in the absence of species-
specific rules. The final rule discontinues this default rule for
species classified as threatened after September 26, 2019, see 50
C.F.R. §§ 17.31, .71, aligning FWS’s regulations more closely
with NMFS’s.

Interagency Consultation Definitions and Procedures

The second rule modifies the Services’ regulations regarding
interagency consultation. See 84 Fed. Reg. 44,976. Section 7 of
the ESA requires that federal agencies consult with the Services
to ensure their actions are not “likely to jeopardize the continued
existence of any endangered species or threatened species or
result in the destruction or adverse modification of [critical]
habitat . . . .” 16 U.S.C. § 1536(a)(2). Federal agency actions,
from approval of drilling permits to promulgation of land use
plans, must comply with section 7’s procedures, and section 7
consultation regularly delays projects requiring such approvals.

The final rule revises several definitions that could impact the
scope of section 7 consultation going forward. For example, the
term “effects of the action,” which describes the scope of impacts

the Services must assess, was previously defined to include direct
and indirect effects as well as effects arising from interrelated
and interdependent actions. The term now includes only those
consequences that would not occur “but for” the proposed action
and that are reasonably certain to occur. 50 C.F.R. § 402.02. The
definition of “destruction or adverse modification” was also
modified to require the Services to focus on alterations to critical
habitat as a whole, rather than specific parcels or segments, as
reflected in the proposed rule. Id. In addition, the definition of the
term “environmental baseline,” which defines existing conditions
against which the Services consider effects on an action, was
modified to, among other things, include the continuing conse-
quences of ongoing agency activities and facilities, as opposed to
deeming those consequences part of the “effects of the action.” Id.

The final rule also requires the Services to provide a concur-
rence or non-concurrence in informal consultation within 60 days
of receiving an agency’s request, id. § 402.13(c)(2); clarifies the
information required to initiate consultation, id. § 402.14(c); and
establishes an expedited consultation framework in certain cases,
id. § 402.14(l).

Listing and Designation of Critical Habitat

The third rule modifies the Services’ regulations for listing
species and designating critical habitat. See 84 Fed. Reg. 45,020.
Perhaps the most controversial changes to these regulations allow
the Services to conduct and publish analyses of economic impacts
of a listing decision and clarify the extent of the Services’ deter-
mination that a species is likely to become endangered in the
“foreseeable future.”

Section 4 of the ESA requires the Services to make listing
determinations “solely on the basis of the best scientific and
commercial data available.” 16 U.S.C. § 1533(b)(1)(A). Courts
have construed this language to mean that consideration of
economic factors by the Services is prohibited in making listing
determinations, unlike critical habitat designations in which such
consideration is required. See Ariz. Cattle Growers’ Ass’n v.
Salazar, 606 F.3d 1160, 1172 (9th Cir. 2010); N.M. Cattle
Growers Ass’n v. FWS, 248 F.3d 1277, 1284 (10th Cir. 2001).
The Services’ regulations previously reflected this requirement by
requiring that listing decisions be made “without reference to
possible economic or other impacts of such determination.” 50
C.F.R. § 424.11(b) (2018). The final rule removes that language,
though both the proposed and final rules acknowledge the
statutory requirement that listing decisions must focus solely on
scientific factors. The Services argue that the regulatory change
allows the Services to compile economic information and present
it to the public but that they will not use such information in
making listing decisions. See 84 Fed. Reg. at 45,024–25.

The final rule also clarifies that the Services, in determining
whether a species is likely to become endangered within the
foreseeable future (the definition of a threatened species), may
only look as far into the future “as the Services can reasonably
determine that both the future threats and the species’ responses
to those threats are likely.” 50 C.F.R. § 424.11(d). The Services
argue this language is consistent with the interpretation set forth
in a 2009 solicitor’s opinion that the Services have followed over
the past decade. See 84 Fed. Reg. at 45,027 (citing Solicitor’s
Opinion M-37021 (Jan. 16, 2009)).
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Litigation

The Services’ three final rules have been challenged by
environmental groups and separately by a coalition of states led
by California. See Ctr. for Biological Diversity v. Bernhardt, No.
4:19-cv-05206 (N.D. Cal. filed Aug. 21, 2019); State v.
Bernhardt, No. 4:19-cv-06013 (N.D. Cal. filed Sept. 25, 2019).
Each action is brought pursuant to the Administrative Procedure
Act (APA) and claims violations of the APA, ESA, and National
Environmental Policy Act.

DOI POSITIONS CONFIRMED AND EXTENDED

On September 24, 2019, the Senate confirmed Daniel Jorjani
as Solicitor of the U.S. Department of the Interior (DOI) on a
partisan 51-43 vote. Jorjani has been serving as the Principal
Deputy Solicitor since May 2017 and has been managing the
Office of the Solicitor since that time. As Solicitor, Jorjani will
manage almost 400 attorneys and will serve as the chief legal
counsel for DOI.

On September 30, 2019, Secretary of the Interior David
Bernhardt issued Secretarial Order No. 3345 Amendment No. 29,
redelegating authority for several positions within DOI. The order
included the following delegations: Kate MacGregor—Deputy
Secretary; Daniel Jorjani—Solicitor; William Perry Pendley—
Director of the Bureau of Land Management; Jerold Gidner—
Special Trustee for American Indians; David Vela—Director of
the National Park Service; Lanny Erdos—Director of the Office
of Surface Mining Reclamation and Enforcement; and Margaret
Everson—Director of the U.S. Fish and Wildlife Service.

BLM CONTINUES PLANNING EFFORT FOR GRAND

STAIRCASE-ESCALANTE NATIONAL MONUMENT

The Bureau of Land Management (BLM) in August 2019
released a final environmental impact statement and proposed
resource management plan (RMP) for the Grand Staircase,
Kaiparowits, and Escalante Canyons Units and the lands excluded
from the boundaries of the original Grand Staircase-Escalante
National Monument. See 84 Fed. Reg. 44,326 (Aug. 23, 2019).
The planning effort will replace the August 2019 RMP with four
separate new RMPs.

The BLM was required to prepare a new land use plan for the
national monument after President Trump significantly decreased
the size of the monument via a Proclamation No. 9682, 82 Fed.
Reg. 58,089 (Dec. 4, 2017). Protests against the proposed plan
were due in late October 2019. The BLM Director will resolve
protests and is required to issue a final RMP thereafter. See 43
C.F.R. § 1610.5-2.

Meanwhile, as previously reported in Vol. XXXV, No. 4
(2018) of this Newsletter, litigation regarding the president’s
ability to modify the boundaries of an existing national monument
remains pending before the U.S. District Court for the District of
Columbia after several nongovernmental organizations and Native
American tribes, nations, and organizations filed several lawsuits
challenging both the Grand Staircase-Escalante and Bears Ears
National Monument modifications. See Hopi Tribe v. Trump, No.
1:17-cv-02590 (D.D.C. filed Dec. 4, 2017); Wilderness Soc’y v.
Trump, No. 1:17-cv-02587 (D.D.C. filed Dec. 4, 2017). On
September 30, 2019, the district court issued an order allowing the

litigation to continue after determining several environmental
organizations and Native American tribes and nations had
standing to challenge the reduction of the monuments. See Hopi
Tribe v. Trump, No. 1:17-cv-02590 (D.D.C Sept. 30, 2019) (order
denying federal defendants’ motion to dismiss); Wilderness Soc’y
v. Trump, No. 1:17-cv-02587 (D.D.C. Sept. 30, 2019) (same).

TRUMP ADMINISTRATION PROPOSES TO EXEMPT TONGASS

NATIONAL FOREST FROM ROADLESS RULE

In a continuation of the controversy over the 2001 Roadless
Area Conservation Rule’s (Roadless Rule) application to the
Tongass National Forest in Alaska, dating back nearly 20 years
now, the Trump administration has proposed rules exempting
approximately nine million acres of the Tongass from the
Roadless Rule. See Special Areas; Roadless Area Conservation;
National Forest System Lands in Alaska, 84 Fed. Reg. 55,522
(proposed Oct. 17, 2019) (to be codified at 36 C.F.R. pt. 294).

On January 12, 2001, the U.S. Forest Service (Forest Service)
issued the Roadless Rule that generally prohibited logging and
road construction in inventoried roadless areas, including large
portions of the Tongass. See Special Areas; Roadless Area
Conservation, 66 Fed. Reg. 3244 (Jan. 12, 2001) (to be codified
at 36 C.F.R. pt. 294). The State of Alaska, among many parties,
filed challenges to the Roadless Rule. See State v. U.S. Dep’t of
Agric., No. 3:01-cv-00039 (D. Alaska dismissed July 23, 2003).
In 2003, under the Bush administration, the Forest Service and the
State of Alaska reached a settlement and the agency issued a rule
temporarily exempting the Tongass from the Roadless Rule. See
Special Areas; Roadless Area Conservation; Applicability to the
Tongass National Forest, 68 Fed. Reg. 75,136 (Dec. 30, 2003) (to
be codified at 36 C.F.R. pt. 294). That exemption was abrogated
by a court in 2011, and while that decision was initially overruled
by a panel of the U.S. Court of Appeals for the Ninth Circuit, it
was ultimately upheld in an en banc decision from the Ninth
Circuit. See Organized Vill. of Kake v. U.S. Dep’t of Agric., 795
F.3d 956 (9th Cir. 2015) (detailing the history of the Roadless
Rule in Alaska).

In 2018, the Governor of Alaska submitted a petition
pursuant to the Administrative Procedure Act to consider a state-
specific rule to exempt the Tongass from the Roadless Rule. The
Trump administration responded with the new proposed rule,
which would remove portions of the Tongass from application of
the Roadless Rule as outlined in an environmental impact
statement. A final rule is expected in the next several months and
litigation is almost certain to follow.

BLM’S MOVE TO COLORADO CONTINUES DESPITE

CONGRESSIONAL OPPOSITION

The Bureau of Land Management (BLM) continues to
advance the move of its headquarters in Washington, D.C., to
Grand Junction, Colorado, despite a lack of support in Congress.
The BLM intends to move over 200 employees from Washington,
D.C., to various offices in the western United States, including
several key employees to Grand Junction. See Vol. XXXVI, No.
3 (2019) of this Newsletter.

The BLM recently signed a lease for a building in Grand
Junction and, on September 3, 2019, Acting BLM Director
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William Pendley indicated in an email memo to employees that
positions in Colorado and the other offices would be identified.
See Scott Streater, “Pendley: BLM to Begin Notifying Transferred
Employees,” E&E News (Sept. 4, 2019). Pendley later announced
that some employees would be eligible for bonuses to move. See
Scott Streater, “BLM Offers Cash Bonuses for Employees Who
Move West,” E&E News (Sept. 12, 2019). Meanwhile, support for
the move in Congress is limited. The House passed a proposed
budget bill that would block the move in addition to providing no
fiscal support for the move. See Commerce, Justice, Science,
Agriculture, Rural Development, Food and Drug Administration,
Interior, Environment, Transportation, and Housing and Urban
Development Appropriations Act, 2020, H.R. 3055, 116th Cong.,
div. C, tit. IV, § 423 (as passed by House of Representatives, June
25, 2019). The Senate passed an amended version of the House’s
proposed bill on October 31, 2019, that removed this provision.
See H.R. 3055, 116th Cong. (as passed by Senate, Oct. 31, 2019).
The Senate proposed a budget bill that does not directly block the
move but, as proposed, it would not fund the move either. See
Department of the Interior, Environment, and Related Agencies
Appropriations Act, 2020, S. 2580, 116th Cong. (2019). A final
appropriation compromise between the two chambers has yet to
emerge.

PRESIDENT TRUMP ISSUES EXECUTIVE ORDER REGARDING

INFORMAL RULES OR POLICIES

On October 9, 2019, President Trump issued an executive
order limiting informal guidance documents issued by federal
agencies, especially those not promulgated through normal notice-
and-comment procedures. See Exec. Order No. 13,892, “Promot-
ing the Rule of Law Through Transparency and Fairness in Civil
Administrative Enforcement and Adjudication,” 84 Fed. Reg.
55,239 (Oct. 9, 2019). The order indicates that informal guidance
documents may not be used to impose new standards of conduct
on persons outside of the executive branch unless otherwise
authorized by law or contract. Id. § 3. Agencies may cite guidance
documents in an enforcement action only if the relevant agencies
have notified the public of such document in advance through
publication in the Federal Register or on the agencies’ websites
in a single, searchable, indexed database. Id. The order also limits
agencies’ abilities to develop and rely upon litigation and
associated documents as sources of agency jurisdiction unless
such positions are announced in the Federal Register. Id. § 5.

A R K A N S A S  —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

REORGANIZATION OF ARKANSAS STATE GOVERNMENT

BRINGS ITS OIL AND GAS COMMISSION INTO THE

DEPARTMENT OF ENERGY AND ENVIRONMENT

In its 2019 regular session, the Arkansas legislature enacted
the Transformation and Efficiencies Act of 2019, H.R. 1763, 2019
Ark. Laws Act 901 (effective July 1, 2019), which reorganized the
state’s former 42 separate independent administrative agencies

into 15 cabinet-level departments, whose directors report directly
to the governor. The formerly independent Arkansas Oil and Gas
Commission is now a subagency within the Arkansas Department
of Energy and Environment, which also now contains the Arkan-
sas Department of Environmental Quality (now called the
Division of Environmental Quality), the Arkansas Pollution
Control and Ecology Commission, and four other smaller,
formerly independent agencies. See Ark. Code Ann. § 25-43-
602(a).

OIL AND GAS COMMISSION ADOPTS RULE RESTRICTING

TRANSFER OF MARGINAL WELLS

In an effort to prevent well operators from transferring
marginal wells to avoid plugging liability, the Arkansas Oil
and Gas Commission (AOGC) promulgated General Rule B-4,
effective November 19, 2018, regulating transfers of well opera-
tions. The rule sets forth a detailed procedure that must be
followed in order to transfer an Arkansas oil or gas well to a new
operator. Particularly impacted are marginal gas wells (producing
less than 25 Mcf per day) and shut-in gas wells that have been
granted “temporarily abandoned” status by the AOGC. As a
prerequisite to the transfer of any such well, the successor
operator is required to post a well-specific plugging bond in the
amount of $35,000, and the new and former operators must also
secure AOGC approval of the transfer, after notice and hearing of
an application brought for that purpose.

ARKANSAS SUPREME COURT PERMITS CERTIFICATION OF

ROYALTY CLASS CONTAINING ONLY 36 MEMBERS

In Stephens Production Co. v. Mainer, 571 S.W.3d 905 (Ark.
2019), a four-to-three majority of the justices of the Arkansas
Supreme Court affirmed a trial court’s order certifying a class of
royalty owners suing Stephens Production Co. (Stephens), al-
leging improper deduction of post-production expenses from their
royalties. It was shown at the certification hearing that the class
would consist of approximately 36 members. Stephens appealed,
contending that the proposed class failed to satisfy the numerosity
requirement of Arkansas’s class action rule, Ark. R. Civ. P. 23(a),
which requires a finding that joinder of all individual class
members is impractical.

The majority opinion relied upon the supreme court’s
strong deference to trial courts on issues of class certification,
distinguishing a prior case where the court had disallowed a 17-
member class. Mainer, 571 S.W.3d at 908 (citing N. Little Rock
v. Vogelgesang, 619 S.W.2d 652 (Ark. 1981)). The majority
observed that, unlike the case before it, the Vogelgesang trial
court order had denied class certification. Id. According to the
majority, neither trial court order constituted abuse of discretion,
which the supreme court has established as its standard for
reviewing such orders. Id.

FEDERAL DISTRICT COURT DENIES CERTIFICATION OF

PROPOSED ROYALTY CLASS AS UNASCERTAINABLE

The Arkansas Oil and Gas Commission’s (AOGC) integration
(force pooling) orders provide that an integrated unleased mineral
owner who fails to participate in the proposed drilling operation
will be deemed to have leased his or her interest to the participat-
ing parties on a form of oil and gas lease published by the AOGC.
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See Hicks v. Sw. Energy Co., 330 F.R.D. 183, 187 (E.D. Ark.
2018). That lease form contains the following language in its
royalty clause:

In the event that the sale [of gas] is to an Affiliate
(“Affiliate” being defined as having a ten percent (10%)
common ownership), then the proceeds derived form
[sic] the sale of all gas shall be a price no less than that
received from any other purchaser within the govern-
mental township and range in which the lease is situated.

Id. (alterations in original).

In Hicks, the plaintiff complained that he was a previously
unleased owner whose interest had been integrated into wells
operated by Southwestern Energy Co.’s affiliate, SEECO, Inc.
(SEECO), and that SEECO’s gas sales were to an affiliate, thus
triggering that affiliate sales provision, which he contended
SEECO had violated. He sought certification of a class of all
persons similarly situated. The U.S. District Court for the Eastern
District of Arkansas denied certification, observing that SEECO
had obtained at least 700 integration orders throughout the
development of its Fayetteville Shale assets, covering numerous
wells in numerous township-and-range combinations. Id. at
190–91. Moreover, the plaintiff’s requested class included heirs,
successors, and assigns of originally integrated parties whose
identity could only be determined through time-consuming
searches of public records. Id. Thus the court concluded that the
members of the proposed class were not reasonably ascertainable
and denied class certification. Id.

A comparison of Hicks with Stephens Production Co. v.
Mainer (also commented upon in this report) reveals a critical
difference in the class action certification procedure between
Arkansas’s state and federal courts. Federal courts are required to
conduct a “rigorous analysis” to confirm that each class action
requirement has been met. Gen. Tel. Co. of Sw. v. Falcon, 457
U.S. 157, 161 (1982). Arkansas state trial courts have “broad
discretion” regarding class certification. Stephens Prod. Co. v.
Mainer, 571 S.W.3d 905, 908 (Ark. 2019). No such “rigorous
analysis” is required. Beverly Enters.-Ark., Inc. v. Thomas, 259
S.W.3d 445, 453 (Ark. 2007) (quoting Tay-Tay, Inc. v. Young, 80
S.W.3d 365, 368 (Ark. 2002)).

FEDERAL DISTRICT COURT DISMISSES CASE ALLEGING

CONVERSION THROUGH ILLEGAL COMMINGLING OF GAS

WITHIN WELLBORE, THEN OPINES UPON OTHER ARKANSAS

OIL AND GAS LAW ISSUES

J.B. Turner is a mineral owner within a drilling unit contain-
ing the Turner No. 1 Well. XTO Energy Inc. (XTO) is the unit
operator. When the well was originally drilled, it was XTO’s
predecessor’s intent to explore the relatively shallow Hale
Formation. Since Turner refused to lease, his interest was inte-
grated in an Arkansas Oil and Gas Commission application.
Pursuant to that integration order, Turner elected to be carried in
the well as a non-consenting owner, pending recovery of recoup-
ment of 400% of costs. See Turner v. XTO Energy Inc., No. 2:18-
cv-02171, 2019 WL 3577676, at *1 (W.D. Ark. Aug. 6, 2019),
appeal docketed, No. 19-2867 (8th Cir. Aug. 30, 2019).

Subsequently, XTO’s predecessor elected to deepen the well
to explore the Viola Formation and again integrated Turner’s

unleased interest. That time, Turner elected to participate in the
deepening operation, making him a working interest owner in the
Viola Formation while still non-consent in the shallower Hale
Formation. Id.

The Viola Formation produced only minimally and briefly.
No Viola Formation production has been reported since 1982.
However, the wellbore’s Viola Formation completion was never
actually plugged. In 2018, Turner sued XTO, contending that the
Viola Formation did, in fact, produce gas that became commin-
gled with and was reported as production of Hale Formation gas,
thus depriving him of his interest therein. Id. at *2.

The U.S. District Court for the Western District of Arkansas,
applying Arkansas law, granted XTO’s motion for summary
judgment, dismissing Turner’s complaint. Id. at *5. The primary
reason for the dismissal was that XTO submitted unrebutted
affidavits from a geologist and engineer explaining that Turner’s
commingling thesis was physically impossible. See id. at *4.
However, in its opinion, the district court commented upon other
issues of interest to the mineral bar.

Among those is the application of the statute of limitations to
Turner’s claim. Under Arkansas law, actions on written contracts
are subject to a five-year limitation period, Ark. Code Ann. § 16-
56-111, while a three-year period applies to implied contracts, id.
§ 16-56-105. Since Turner never executed the unit operating
agreement, his rights arose only by virtue of the integration orders
and were thus subject to the shorter limitation period. See Turner,
2019 WL 3577676, at *3.

Turner argued that limitations should not apply because he
was unaware of the “commingling.” Id. However, Arkansas has
consistently rejected the “discovery rule” in its application of the
statute of limitations. A plaintiff’s mere ignorance of his cause of
action will not toll the statute. Active concealment is required. Id.
(citing Atlanta Exploration, Inc. v. Ethyl Corp., 784 S.W.2d 150,
154 (Ark. 1990)).

The court also rejected Turner’s claim under Ark. Code Ann.
§§ 15-74-601 to -604, statutes permitting a person wrongfully
denied “proceeds” of oil and gas sales to recover penalties and
attorney’s fees. According to the court, since Turner never exe-
cuted an operating agreement he was, at best, only entitled to his
share of Viola Formation gas in kind, not its proceeds. Turner,
2019 WL 3577676, at *4.

Finally, the court rejected Turner’s attempt to assert a cause
of action under Ark. Code Ann. § 15-73-207, a statute that defines
an oil and gas lessee’s “prudent operator” standard. Joining a
number of other recent decisions the court held that the prudent
operator standard is a measure of the lessee’s duty, not a separate
cause of action. Turner, 2019 WL 3577676, at *4 (citing Wallace
v. XTO Energy, Inc., No. 4:13-cv-00608, 2014 WL 4202536
(E.D. Ark. Aug. 22, 2014); Collins v. SEECO, Inc., No. 4:11-cv-
00761, 2012 WL 2309080 (E.D. Ark. June 18, 2012)).

The Turner decision is currently on appeal to the U.S. Court
of Appeals for the Eighth Circuit.

Editor’s Note: The author of this report is a member of Daily
& Woods, P.L.L.C., which served as counsel for XTO Energy Inc.
in Turner.
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C A L I F O R N I A  —  O I L  &  G A S

T R A C Y  K .  H U N C K L E R

R Y A N  P .  M A H O N E Y

—  R E P O R T E R S  —

NEW LAWS TARGET CALIFORNIA’S STATE OIL AND GAS

AGENCY AND ADDRESS LIABILITY CONCERNS

Governor Gavin Newsom signed Assembly Bill 1057
(AB 1057) and Senate Bill 551 (SB 551) into law on October 12,
2019. See A. 1057, 2019 Cal. Legis. Serv. ch. 771; S. 551, 2019
Cal. Legis. Serv. ch. 774. AB 1057 and SB 551 include four
significant changes to California’s regulation of oil and gas, which
will go into effect on January 1, 2020.

First, AB 1057 renames California’s state oil and gas reg-
ulator, the Division of Oil, Gas, and Geothermal Resources
(DOGGR). DOGGR will be renamed the Geologic Energy
Management Division (GEM Division). AB 1057 § 6 (amending
Cal. Pub. Res. Code § 607(b)).

Second, AB 1057 includes a significant change in the purpose
of the GEM Division. The GEM Division’s purpose includes
“protecting public health and safety and environmental quality,
including reduction and mitigation of greenhouse gas emissions
associated with the development of hydrocarbon and geothermal
resources in a manner that meets the energy needs of the state.”
Id. § 9 (adding Cal. Pub. Res. Code § 3011). This new purpose
arguably could conflict with other statutory mandates that apply
to the GEM Division, including a law that requires the supervisor
of the GEM Division to “encourage the wise development of oil
and gas resources.” Cal. Pub. Res. Code § 3106(d).

Third, AB 1057 gives the GEM Division new authority to
require additional bonding to cover operations related to wells.
Existing law requires specific bonding amounts based on well
depths and the number of wells. See id. §§ 3204, 3205. AB 1057
allows the GEM Division to require additional bonding that does
not exceed “the division’s estimation of the reasonable costs of
properly plugging and abandoning all of the operator’s wells and
decommissioning any attendant production facilities in accor-
dance with Section 3208, or thirty million dollars ($30,000,000).”
AB 1057 § 13 (adding Cal. Pub. Res. Code § 3205.3).

Fourth, SB 551 requires oil and gas operators to submit a
report to the supervisor of the GEM Division detailing the value
of the “total liability to plug and abandon all wells and to decom-
mission all attendant production facilities, including any needed
site remediation . . . .” SB 551 § 1 (adding Cal. Pub. Res. Code
§ 3205.7). These reports will be required to be submitted begin-
ning on July 1, 2022. Id.

NEW LAWS MODIFY THE CALIFORNIA STATE LANDS

COMMISSION’S AUTHORITY RELATED TO STATE OIL AND

GAS LEASES AND FEDERAL LANDS

Governor Gavin Newsom signed Assembly Bill 342 (AB
342) into law on October 12, 2019, and it will go into effect on
January 1, 2020. See A. 342, 2019 Cal. Legis. Serv. ch. 769.
AB 342 prohibits the California State Lands Commission from
entering into leases or other conveyances for state public lands

that authorize “new construction of oil- and gas-related infrastruc-
ture . . . to support production of oil and natural gas upon federal
lands that are designated as, or were at any time designated as,
federally protected lands.” Id. § 1 (adding Cal. Pub. Res. Code
§ 6827.5).

Governor Newsom signed Assembly Bill 585 (AB 585) into
law on July 30, 2019. See A. 585, 2019 Cal. Legis. Serv. ch. 123.
AB 585 codifies the criteria the California State Lands Commis-
sion uses to consider whether to approve a transfer of an oil or gas
lease located on state land and will go into effect on January 1,
2020. Id. § 1 (amending Cal. Pub. Res. Code § 6804). The new
criteria include a review of (1) an assignee’s experience with oil
and gas production, (2) financial considerations affecting an
assignee’s ability to comply with a lease, (3) an assignee’s record
of noncompliance with contracts with government entities, and
(4) an assignee’s record of noncompliance with other laws in
general. Id. (adding Cal. Pub. Res. Code § 6804(b)(1)). Further,
the new law sets forth that an assignor, transferor, or sublessor
will remain liable for obligations under the lease unless the
California State Lands Commission specifically releases the
assignor, transferor, or sublessor from liability. Id. (adding Cal.
Pub. Res. Code § 6804(d)). In certain circumstances, a release
may be granted if the assignor, transferor, or sublessor posts a
security to fulfill outstanding lease obligations. Id. (adding Cal.
Pub. Res. Code § 6804(d)(2)(A)).

C O L O R A D O  —  O I L  &  G A S

S A R A H  S O R U M

K R I S T I N E  R O A C H

—  R E P O R T E R S  —

SENATE BILL 181 ROLLOUT CONTINUES

As reported in Vol. XXXVI, No. 3 (2019) of this Newsletter,
the Colorado Oil and Gas Conservation Commission (COGCC)
continues the daunting task of implementing the overhauled
regulatory regime mandated by Senate Bill 19-181 (SB 181),
2019 Colo. Legis. Serv. ch. 120.

Public Commenting Becomes Easier

As part of its response to SB 181, the COGCC has opened
an online portal to facilitate public comments on its rulemaking
process. See COGCC, “Senate Bill 19-181 Public Comments,”
https://cogcc.state.co.us/sb19181.html#/public_comments.

Flowline Rulemaking Ready for Finalization

In October 2019 the COGCC issued its draft flowline rules.
The COGCC held a final prehearing conference on November 14,
followed by a public comment hearing on November 19 and the
rulemaking hearing on November 20–22 at the University of
Northern Colorado. The flowline rules primarily impact the 1100
Series; however, there are a few proposed revisions to the
100–300, 600, and 700 Series.

In the prehearing statements filed with the COGCC, a few
points recurred across the public comments. First, many parties
advocated for revisions to the draft rules making the regulation
applicable to all flowlines rather than specific types. Second,
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parties are divided on the inclusion of gathering lines in the
flowline rules. Third, commenters have focused on the scope of
preemption of the regulations already in place under the Colorado
Public Utility Commission and the federal Pipeline and Hazardous
Materials Safety Administration, and whether the COGCC has or
should have a role in gathering line regulation.

Another frequently discussed topic was the extent to which
precise flowline geolocation data should be available to the
public. Some parties advocated for a publicly available map
showing the precise location of all segments of a flowline system.
Others support the COGCC’s draft rule that provides a roughly
accurate map to the public on its website, but will make precise
locations provided by operators available only to local govern-
ments that sign a confidentiality agreement. The difference in
opinion on this topic comes from the competing concerns of
public transparency, trade secrets, and infrastructure protection
from vandalism and terrorism.

Upcoming Rulemaking Timelines on SB 181 Mandated
Topics

The COGCC set forth a timeline for their rulemakings in an
August 1 presentation. Upcoming timelines for the next six
months:

• Mission change from “fostering” development to “regulat-
ing” development: stakeholder outreach has begun and
draft rules are expected in December 2019; rulemaking
hearing is scheduled for February 26–27, 2020.

• Addressing cumulative impacts with the Colorado Depart-
ment of Public Health and Environment: stakeholder
outreach has begun, draft rules expected February 2020;
rulemaking March 15–26, 2020.

• Alternative location analysis for proposed oil and gas
developments near populated areas: stakeholder outreach
begins January 2020; rulemaking hearing is scheduled for
April 22–23, 2020.

New Local Control Measures Allowed by SB 181 Begin to
Take Shape

Adams County passed new regulations doubling the state-
mandated setback of 500 feet between occupied structures and
new wells to 1,000 feet and adding new restrictions on emissions
and noise. See John Aguilar, “Adams County Tightens Oil and
Gas Rules, First to Do So Since Colorado Senate Bill 181
Passed,” Denv. Post (Sept. 3, 2019). These are the first rules
passed by a locality under the new authority granted by SB 181.
Boulder County passed a temporary moratorium on accepting and
processing new applications for permits to drill. See Sam
Lounsberry, “Boulder County Adopts Moratorium on New Oil
and Gas Drilling Permits,” Denv. Post (June 28, 2019). Weld
County, on the other hand, seems headed in the opposite direction.
On September 3, 2019, the Weld County Board of County
Commissioners entered a memorandum of understanding with the
COGCC that establishes a coordination of efforts between the
permitting processes of each body. See Press Release, COGCC,
“COGCC Establishes Permitting Protocol for 1041 Areas
Designated of State Special Interest for Oil and Gas Develop-
ment” (Sept. 4, 2019).

I D A H O  —  M I N I N G

P R E S T O N  N .  C A R T E R

C H A R L I E  S .  B A S E R

—  R E P O R T E R S  —

AMENDMENTS TO IDAHO SURFACE MINING ACT GO INTO

EFFECT; IDAHO DEPARTMENT OF LANDS CONDUCTS

NEGOTIATED RULEMAKING TO IMPLEMENT AMENDMENTS

On July 1, 2019, significant amendments to the Idaho Surface
Mining Act, Idaho Code Ann. §§ 47-1501 to -1519, went into
effect. See H.R. 141, 2019 Idaho Laws ch. 226. The amendments,
passed during the 2019 legislative session and signed by the
governor on March 26, 2019, change the name of the Idaho
Surface Mining Act to the Idaho Mined Land Reclamation Act,
make it easier for mining operations to establish reclamation
plans, and require underground mines, not just surface mines, to
establish plans for surface reclamation (i.e., tailings ponds, waste
rock piles, and polluted wastewater discharges).

The amendments also update a number of bond/financial
assurance requirements, including (1) broadening, beyond bonds,
the way that mining companies may provide financial assurance
that they will reclaim lands impacted by mining operations,
see Idaho Code Ann. § 47-1512(k); (2) eliminating the cap on
financial assurance amounts for mines greater than five acres in
size, instead requiring that financial assurances for such mines be
“based on the estimated reasonable costs of completing reclama-
tion . . . using standard estimating techniques, including indirect
costs, developed by the [State Board of Land Commissioners],”
id. § 47-1512(c); (3) permitting a reduction in financial assurance
amounts in incremental steps as reclamation is completed, see id.
§ 47-1512(h); and (4) eliminating the requirement that companies
post financial assurance in an amount 10% higher than the
estimated costs of reclamation, bringing the required financial
assurance down to only the estimated cost of reclamation, see id.
§ 47-1512(a)(1). Finally, the amendments require that reclamation
plans be reviewed every five years, and, if necessary, that the
corresponding financial assurances be revised to reflect any
material changes made to the plan. See id. § 47-1508(e).

On October 2, 2019, the Idaho Department of Lands (IDL)
issued a second notice of intent to initiate a negotiated rulemaking
to implement the Idaho Mined Land Reclamation Act. See
(Second) Notice of Intent to Promulgate Rules – Negotiated
Rulemaking, Docket No. 20-0302-1901, 19-10 Idaho Admin.
Bull. 220 (Oct. 2, 2019). The negotiated rulemaking will address,
among other things, surface impacts of underground mines,
application fees for reclamation plans, application requirements
for reclamation plans and post-closure activities, methods for
calculating and types of financial assurances, and fees for reviews
of reclamation plans and operations. Id.

The IDL previously issued temporary rules effective July 16,
2019, see Notice of Rulemaking – Adoption of Temporary Rule,
Docket No. 20-0302-1902, 19-9 Idaho Admin. Bull. 317 (Sept. 4,
2019) (amending Idaho Admin. Code r. 20.03.02), as was
required by the Idaho Mined Land Reclamation Act, see Idaho
Code Ann. § 47-1518(f). The rulemaking initiated in October
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2019 will determine the content of the permanent rules. More
information can be found on the IDL website at https://www.
idl.idaho.gov/rulemaking/20.03.02-2019/index.html.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

KANSAS SUPREME COURT MAKES SENSE OUT OF ITS PRIOR

GAS STORAGE RULINGS

Northern Natural Gas Co. v. ONEOK Field Services Co.
(ONEOK II), 448 P.3d 383 (Kan. 2019), is another round in the
saga of Kan. Stat. Ann. § 55-1210 and determining rights in
Northern Natural Gas Co.’s (Northern) injected storage gas in
the Cunningham Storage Field. In the words of the Kansas
Supreme Court, it is “yet another round in that high-dollar
subsurface prize fight.” ONEOK II, 448 P.3d at 386; see Vol.
XXXIV, No. 3 (2017); Vol. XXXI, No. 2 (2014); Vol. XXX, No.
3 (2013); Vol. XXVIII, No. 4 (2011); Vol. XXVII, No. 4 (2010)
of this Newsletter.

The story begins with Anderson v. Beech Aircraft Corp., 699
P.2d 1023, 1031 (Kan. 1985). Beech Aircraft Corp. (Beech)
established an underground gas storage facility to ensure it had a
supply of natural gas for its manufacturing operations. Beech,
however, erred in identifying the area encompassed by the storage
reservoir and failed to obtain rights to store its gas in portions of
the reservoir underlying Lowell and Aileen Anderson’s land. The
Andersons drilled a well into the storage reservoir beneath their
land and began producing Beech’s storage gas. The Kansas
Supreme Court had a simple solution: the Andersons could
exercise capture rights and produce any gas that migrated into
their land. Id. at 1031.

In Union Gas System, Inc. v. Carnahan, 774 P.2d 962 (Kan.
1989), the court applied the Anderson capture remedy to a storage
facility owned by Union Gas System, Inc. (Union), a public
utility. Union responded by commencing the condemnation
process to acquire the necessary storage rights from Glen
Carnahan. Once Union acquired a certificate from the Kansas
Corporation Commission authorizing it to pursue condemnation,
the court held Carnahan’s capture rights were at an end. Id. at 967.
The second major ruling held that when valuing the gas in place
beneath Carnahan’s property for condemnation, no value would
be attributed to the storage gas that had migrated into Carnahan’s
portion of the reservoir.

Responding to the Anderson and Union cases, the gas storage
industry sought a legislative fix resulting in section 55-1210. The
fix consisted of a declaration that gas injected for storage pur-
poses remained the personal property of the injector. Kan. Stat.
Ann. § 55-1210(a). However, section 55-1210 also provides:
“With regard to natural gas that has migrated to adjoining
property . . . which has not been condemned as allowed by law or
otherwise purchased,” the injector retains title to the gas it can
prove is storage gas and the landowner is compensated for use of
its reservoir space. Id. § 55-1210(c). Two decisions by the court
held that section 55-1210 did not apply to all instances of gas

migration. The first was Northern Natural Gas Co. v. Martin,
Pringle, Oliver, Wallace & Bauer, L.L.P., 217 P.3d 966 (Kan.
2009), where the court held the statute had only prospective
application and therefore did not apply to storage gas that
migrated beneath land prior to the July 1, 1993, effective date of
section 55-1210. The second decision, Northern Natural Gas Co.
v. ONEOK Field Services Co. (ONEOK I), 296 P.3d 1106 (Kan.
2013), held that for portions of a reservoir that are not “adjoining
property,” section 55-1210 would not apply. In the Martin and
ONEOK I cases, the issue was whether the Anderson rule of
capture remedy applied to situations that had been held not to be
encompassed by section 55-1210. It did.

ONEOK II focused on the rights of the parties regarding
injected gas that had migrated into non-adjoining lands once
Northern commenced condemnation proceedings. The court
turned to Union for guidance on the parties’ rights when the gas
is not subject to section 55-1210 and the landowners have been
exercising their Anderson capture rights. The court resolved the
issues applying Union. First, all capture rights ended on the date
(June 2, 2010) the Federal Energy Regulatory Commission issued
a certificate authorizing commencement of condemnation
proceedings. ONEOK II, 448 P.3d at 395. This was almost two
years before the condemnation and taking were completed (March
30, 2012). Second, the landowners would not be compensated for
the value of Northern’s storage gas under their property at the
time of the condemnation. Id. at 398–99.

The court’s holding in ONEOK I created the necessity for its
holding in ONEOK II. In ONEOK I the court’s interpretation of
“adjoining property” was artificial because all property in a highly
porous and permeable rock structure is “adjoining.” Operations
anywhere within the storage reservoir have the capacity to impact
all other parts of the reservoir. Despite the physical realities of the
reservoir, the ONEOK I court applied a surface boundary-line
analysis to find that lands separated by surface boundary lines can
be non-adjoining to other lands overlying a connected reservoir.
This reading of the statute prompted the court to revisit Anderson
in ONEOK I and Union in ONEOK II.

M I C H I G A N  —  M I N I N G

D E N N I S  J .  D O N O H U E

—  R E P O R T E R  —

BACK FORTY MINE PROJECT ADVANCES

Aquila Resources, Inc.’s (Aquila) Back Forty Mine project
(Project) advances closer to construction because of two recent
legal rulings involving challenges to the Project led by the
Menominee Indian Tribe of Wisconsin (Menominee). The
proposed Project is an 83-acre open pit gold and zinc mine with
on-site ore processing facilities located along the Menominee
River in Michigan’s western Upper Peninsula. The Menominee
River comprises the border between Michigan and Wisconsin.
The Menominee are a federally recognized Indian tribe. Although
the Menominee reservation is located in Wisconsin about 75 miles
southwest of the Project, the Tribe has cultural ties to Michigan
and Wisconsin lands along both sides of the river.
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Over the past several years, the Project has applied for and
obtained several permits from Michigan needed to construct and
operate the Project. These permits include a National Pollutant
Discharge Elimination System (NPDES) permit, an air pollution
control permit, a mining permit, and a wetlands fill permit. The
Michigan Department of Environment, Great Lakes, and Energy
(EGLE) issued each of these permits under various parts of the
Michigan Natural Resources and Environmental Protection Act
(NREPA), Mich. Comp. Laws §§ 324.101–.90106. (Prior to 2019
and at the time of issuance of these permits, EGLE was known as
the Michigan Department of Environmental Quality.) EGLE
issued the NPDES and wetlands permits under federal Clean
Water Act (CWA) authorities delegated to the state. (Michigan is
one of only two states along with New Jersey with delegated
authority to operate the CWA § 404 wetlands permitting pro-
gram.) No federal permits are needed for the Project.

In December 2016, EGLE issued mining permit number MP-
01-2016 for the Project under part 632 of NREPA, Mich. Comp.
Laws §§ 324.63201–.63223. Part 632 is Michigan’s nonferrous
metallic and mineral mining statute adopted in 2004 to regulate
mining operations in sulfide-containing ore bodies. The
Menominee, along with Tom Boerner (an adjacent land owner),
filed an administrative contested case challenge to the permit in
February 2017. No parties have challenged the NPDES or air
permits for the Project. An administrative law judge (ALJ)
presided over a several-weeks-long evidentiary hearing in 2018,
issuing an opinion and order upholding the permit in May 2019.
See In re Petitions of Tom Boerner & Menominee Indian Tribe of
Wis. on the Permit Issued to Aquila Res., Docket No. 17-005710
(Mich. Office of Admin. Hearings & Rules May 3, 2019). The
ALJ’s 109-page opinion addressed myriad technical and legal
issues raised by both petitioners. The Menominee appealed the
ALJ’s ruling on the contested case to an internal EGLE permit
review panel. The panel adopted the ALJ’s decision and affirmed
the permit on November 12, 2019.

EGLE issued a wetlands fill permit for the Project in June
2018 under part 303 of NREPA, Mich. Comp. Laws §§ 324.30301–
.30328. The Menominee and Boerner have also initiated an
administrative contested challenge against the wetlands permit,
this time joined by the Wisconsin-based nongovernmental
advocacy group Coalition to SAVE the Menominee River, Inc.
(Coalition). That hearing is currently in process. Even before
completion of the state wetlands permitting process, however, the
Menominee filed a federal lawsuit in the U.S. District Court for
the Eastern District of Wisconsin in January 2018, bringing novel
claims under the CWA and Administrative Procedure Act (APA)
seeking to compel the U.S. Environmental Protection Agency
(EPA) and the U.S. Army Corps of Engineers (Corps) to take over
the Michigan wetlands permitting process for the Project. “Feder-
alizing” the process in this matter would result in additional
federal reviews of the Project under the National Environmental
Policy Act and section 106 of the National Historic Preservation
Act (NHPA) that would substantively duplicate state reviews and
extend the permitting process.

In its January 2018 complaint, the Menominee articulated two
bases for a federal takeover of the Michigan wetlands permitting
process for the Project. See Complaint for Declaratory and
Injunctive Relief, Menominee Indian Tribe of Wis. v. EPA, 360 F.

Supp. 3d 847 (E.D. Wis. 2018) (No. 1:18-cv-00108), 2018 WL
514626. Both claims were rooted in CWA § 404(g)(1), which
prohibits the federal government from allowing states to assume
wetlands permit authority for “waters which are presently used, or
are susceptible to use in their natural condition or by reasonable
improvement as a means to transport interstate or foreign com-
merce . . . including wetlands adjacent thereto.” 33 U.S.C.
§ 1344(g)(1). This provision has been interpreted to prohibit
assumption of wetlands permitting authority for traditionally
navigable waterways, such as oceans, the Great Lakes, and
navigable portions of major rivers. In 1984, the Corps determined
that the Menominee River was traditionally navigable for a certain
limited distance upstream from its river mouth in Lake Michigan,
but not where the Project is located. See Michigan Department of
Natural Resources Section 404 Permit Program Approval, 49 Fed.
Reg. 38,947 (Oct. 2, 1984). In response to an August 2017 letter
from the Menominee requesting that the Corps revisit the issue,
the Corps declined to do so, affirming its earlier determinations.
The Menominee claimed that, under the citizen suit provision
contained in section 505 of the CWA, 33 U.S.C. § 1365, EPA and
the Corps had a nondiscretionary duty to make a jurisdictional
determination that the Menominee River at the Project site
location was navigable and assert federal jurisdiction. The
Menominee also claimed that the Corps’ response to its 2017
letter request to revisit earlier determinations on Menominee
River navigability was an arbitrary and capricious final agency
action in violation of the APA.

After EGLE issued the wetlands permit to the Project, on
September 11, 2018, the Menominee sought leave to amend their
complaint to add an APA claim rooted in section 404(j) of the
CWA, 33 U.S.C. § 1344(j), which governs EPA oversight of
assumed wetlands programs. See Motion to Amend Complaint,
Menominee Indian Tribe of Wis. v. EPA, 360 F. Supp. 3d 847
(E.D. Wis. 2018) (No. 1:18-cv-00108), ECF No. 34. This provi-
sion requires states with assumed section 404 permitting authority
to provide EPA with a copy of wetlands permit applications it
receives. EPA then provides a copy of the permit application to
the Corps and the U.S. Fish and Wildlife Service (FWS) and must
notify the state within 30 days if it intends to provide comments
on the application. EPA must submit its comments (which reflect
any input from the Corps and the FWS) to the state within 90 days
of receipt of the application. If EPA’s comments include objec-
tions to issuance of the permit, the state has 90 days from the date
of such objections to resolve the objections to EPA’s satisfaction.
If the objections are not resolved within that time frame, permit-
ting authority transfers to the Corps. The Menominee argued that
EPA, after initially filing objections to the Project permit, arbi-
trarily withdrew those objections and allowed the state to move
forward without NHPA review and ultimately issued the permit in
violation of the APA.

After extensive briefing and a hearing, in December 2018 the
court denied the Menominee’s motion to amend its complaint and
granted the United States’ and Aquila’s motions to dismiss the
claims. See Menominee Indian Tribe of Wis. v. EPA, 360 F. Supp.
3d 847 (E.D. Wis. 2018), appeal docketed, No. 19-1130 (7th Cir.
Jan. 17, 2019). With respect to the CWA citizen suit claims, the
court held that the Corps could not be sued under CWA § 505
and that, in any event, the Menominee failed to identify a
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nondiscretionary duty imposed on either EPA or the Corps to
assume authority over Michigan’s delegated program. Id. at
858–59. The court also dismissed all of the Menominee’s APA
claims, concluding that the Corps’ refusal to revisit long-past
decisions on the navigability of the upper reaches of the
Menominee River was not final agency action reviewable under
the APA. Id. at 860. In addition, EPA’s decision to withdraw its
objections to the state wetlands permits was committed to the
agency’s discretion and not reviewable under the APA, and since
there was no federal undertaking, EPA was not required to consult
the Menominee under the NHPA, also leaving the withdrawal of
the objections unreviewable under the APA. Id. at 855–56. The
Menominee have appealed the ruling to the U.S. Court of Appeals
for the Seventh Circuit. In addition, shortly before the federal
district court issued its decision in December 2018, the Coalition
filed its own lawsuit with the same court, making essentially
identical claims as the Menominee. On October 21, 2019, the
district court dismissed these claims for essentially the same
reasons it dismissed the Menominee’s claims. See Coal. to SAVE
the Menominee River, Inc. v. EPA, No. 1:18-cv-01798, 2019 WL
5394202 (E.D. Wis. Oct. 21, 2019). It is not clear whether the
Coalition will file an appeal.

Editor’s Note: The reporter represented Aquila in the
Menominee Tribe litigation and the reporter’s law firm repre-
sented Aquila in the SAVE the Menominee River litigation.

N E W  M E X I C O  —  M I N I N G

C H R I S T I N A  S H E E H A N

—  R E P O R T E R  —

WATER QUALITY CONTROL COMMISSION UNANIMOUSLY

APPROVES MINE’S PROPOSED REGULATORY AMENDMENTS

TO SURFACE WATER STANDARDS

On October 8, 2019, following a public hearing, the New
Mexico Water Quality Control Commission (WQCC) unani-
mously approved Peabody Natural Resources Company’s
(Peabody) proposed amendments to the WQCC’s regulations
governing standards for interstate and intrastate surface waters
codified at N.M. Code R. § 20.6.4. The approved amendments
reclassify and assign new use designations to portions of San
Isidro Arroyo, Mulatto Canyon, Arroyo Tinaja, and Doctor
Arroyo including tributaries to these waters. The approved
regulatory amendments reclassify these waters as ephemeral, from
intermittent or perennial, which changes the highest attainable
aquatic life and recreational use for these waters from “marginal
warm water aquatic life” and “primary contact” to “limited aqua-
tic life” and “secondary contact.” The WQCC’s proposed regula-
tory changes are subject to final approval from the U.S. Environ-
mental Protection Agency.

In order to demonstrate the stream segments are unable to
attain their currently designated use due to natural, ephemeral low
flow conditions that prevent the attainment of the use, Peabody
conducted a use attainability analysis (UAA), as required and in
accordance with 40 C.F.R. § 131.10(g) and N.M. Code R.
§ 20.6.4.15. The UAA implemented the New Mexico Environ-

ment Department’s (NMED) approved hydrology protocol (HP)
to support its findings.

Peabody is the first third party to conduct a UAA and
implement NMED’s HP to reclassify stream segments within New
Mexico. The WQCC complimented Peabody on working with
NMED, and for its clear and thorough presentation of evidence
and above-and-beyond approach to applying the HP for the
watersheds analyzed.

Peabody’s proposed regulatory amendments based on its
UAA are likely the first of many to come, given the number of
ephemeral streams in New Mexico that are currently classified as
intermittent or perennial with the highest attainable aquatic life
and recreational use for these waters as warm water aquatic life
and primary contact.

Editor’s Note: The reporter represented Peabody in this
matter.

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

COSTS NOT DEDUCTIBLE UNDER “GROSS PROCEEDS”
ROYALTY PROVISION

The North Dakota Supreme Court ruled that an oil and gas
operator, Newfield Exploration Company and its affiliate entities,
Newfield Production Company and Newfield RMI LLC (collec-
tively, Newfield), could not deduct from royalty payments any
post-production costs required to make the gas marketable.
Newfield Exploration Co. v. State, 2019 ND 193, ¶ 12, 931
N.W.2d 478. There, the State of North Dakota, ex rel. the North
Dakota Board of University and School Lands, and the Office of
the Commissioner of University and School Lands, a/k/a the
North Dakota Department of Trust Lands (collectively, State),
granted oil and gas leases to Newfield that provide that “[l]essee
agrees to pay lessor the royalty on any gas, produced and mar-
keted, based on gross production or the market value thereof, at
the option of the lessor, such value to be based on gross proceeds
of sale where such sale constitutes an arm’s length transaction.”
Id. ¶ 7. Elsewhere, subpart (f) of the leases provides that “[a]ll
royalties on . . . gas . . . shall be payable on an amount equal to the
full value of all consideration for such products in whatever form
or forms, which directly or indirectly compensates, credits, or
benefits lessee.” Id.

Newfield contracted to sell the gas produced from its wells
to Oneok Rockies Midstream LLC (ONEOK). Id. ¶ 3. Although
title to the gas passed to ONEOK when it received the gas
from Newfield, the court held that payment was “delayed” until
ONEOK processed the gas “into a marketable form” and sold the
gas. Id. Newfield received 70%–80% of the amount received by
ONEOK when ONEOK sold the gas, the 20%–30% reduction
reflecting “Oneok’s cost to process the gas into a marketable form
and profit.” Id. After the State audited Newfield and claimed that
Newfield was inappropriately deducting post-production costs
required to make the gas marketable, Newfield sued the State
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seeking a declaratory judgment that the royalty payments were
proper. Id. ¶¶ 2, 4. On cross-motions for summary judgment, the
district court sided with Newfield, finding that the leases required
royalty payments to be made based on the gross amount Newfield
received from ONEOK. Id. ¶ 4. The North Dakota Supreme Court
reversed. Id. ¶ 12.

As an initial matter, the supreme court found that, upon
extraction, natural gas “typically” contains hydrogen sulfide that
must be removed in order to make the gas marketable. Id. ¶ 6
(citing West v. Alpar Res., Inc., 298 N.W.2d 484, 487 (N.D.
1980)). Although the “general rule” is that the lessor and lessee
“share the costs of making the product marketable,” the parties are
free to contract around that general rule. Id. When they do, “the
term ‘gross proceeds’ indicates a lessor’s royalty is calculated
based on the total amount received for the product without
deductions for making the product marketable. ‘Net proceeds’
indicates the lessor will share in the costs of making the product
marketable—thus reducing the royalty payment.” Id. (citations
omitted). The supreme court noted that Newfield and the State
agreed that, if Newfield, itself, directly incurred the costs of
making the gas marketable or directly paid ONEOK the amount
of costs required to make the gas marketable for sale, “the State
would be compensated based on the price received from the sale
of the gas after it was made marketable and without reduction for
the costs required to make the product marketable.” Id. ¶ 9.
However, the court found subpart (f) of the leases, quoted above,
controlling. Id. ¶ 11. It held:

While title to the gas passes at the well, the transaction
is not complete, and full value of the consideration paid
to Newfield is not determined until Oneok has incurred
the cost of making the gas marketable and subsequently
sold the marketable gas. Newfield’s compensation is
calculated based on the amount Oneok receives for the
marketable gas. This amount, from which Newfield
attempts to base the State’s royalties, is reduced to
account for the expenses Oneok incurred to make the gas
marketable. Newfield directly benefits, or at the very
least indirectly benefits, from the expenses Oneok incurs
to make the gas marketable. Subpart (f) of the lease
unambiguously provides the State’s royalty must include
the value of any consideration, in whatever form, that
directly or indirectly compensates, credits, or benefits
Newfield.

Id. In reversing the district court, the supreme court found that
Newfield benefited from ONEOK’s efforts, and the court went on
to broadly proclaim that “[g]ross proceeds from which the royalty
payments under the leases are calculated may not be reduced by
an amount that either directly or indirectly accounts for post-
production costs incurred to make the gas marketable.” Id. ¶ 12.

It is unclear whether the record supports a finding that the
Newfield gas at issue contained hydrogen sulfide or other
impurities limiting the potential sale and marketability of the gas.
The supreme court did not expressly find that the gas at issue
contained any such impurities but seemed to assume as much.
Moreover, it did not further expand on what types of “post-
production costs” are included within the spirit of its holding, and
it is unclear whether the court’s holding was intended to be
limited to those deductions directly relating to impurities that limit

or restrict the sale of the gas or whether it also included within its
scope those post-production costs that are aimed at further
enhancing the value of the gas. In addition, the court did not
define what it meant by marketability, and it is unclear whether
the district court was even presented any evidence regarding
marketability considerations. Overall, the opinion, while setting
forth broad principles of law, is short on defining the parameters
in which its rule applies. Future case law will need to clarify the
scope of the court’s decision.

COURT INVALIDATES LEASES ISSUED IN VIOLATION OF

PUBLIC BIDDING REQUIREMENTS

In Twin City Technical LLC v. Williams County, 2019 ND
128, 927 N.W.2d 467, the North Dakota Supreme Court found
that oil and gas leases issued by Williams County, North Dakota,
were void because the County failed to comply with statutory
notice and bidding requirements and none of the enumerated
exceptions applied. Id. ¶ 14. There, for consideration in excess of
$1.3 million, Williams County issued four oil and gas leases to
Twin City Technical LLC and Irish Oil & Gas Inc. after the
county auditor received bids from various oil and gas lessees. Id.
¶ 2. Approximately three years after discovering that the County
may not own all of the mineral interests that it purported to own,
the lessees and their assigns (collectively, Twin City) sued the
County, seeking rescission of the leases on the basis of mistake of
fact, fraud, and failure of consideration. Id. ¶ 3. It later amended
the complaint, seeking declaratory relief on the grounds that the
County did not properly advertise the sale, and hence, a valid
contract was not formed. Id.

The supreme court found that, while a county or political
subdivision has the authority to lease its mineral interests, N.D.
Cent. Code § 38-09-16 requires the county or political subdivision
to advertise the same as provided in N.D. Cent. Code § 38-09-15.
Twin City, 2019 ND 128, ¶ 6. That statute, in turn, requires notice
to be given as provided by the rules of the Board of University
and School Lands, which rules require notice of the lease to be
published in the official newspaper of the county where the leased
lands are located. Id. (citing N.D. Cent. Code § 38-09-15; N.D.
Admin. Code § 85-06-06-03). Williams County did not publish
notice of the lease sale. Id.

N.D. Cent. Code § 38-09-19 provides that no lease of public
land for oil and gas development is valid unless advertised and
leased (as provided in section 38-09-16), except under certain
circumstances detailed therein. The sole exception at issue in the
case provides that “‘[w]here the acreage or mineral rights owned
by the state or its . . . political subdivisions is less than the
minimum drilling unit under well spacing regulations, non-
operative oil and gas leases may be executed through private
negotiation . . . .’” Twin City, 2019 ND 128, ¶ 7 (quoting N.D.
Cent. Code § 38-09-19(1)). Thus, the lease must be
“nonoperative” and it must be “less than the minimum drilling unit
under well spacing regulations.” Id. If the exceptions do not
apply, any lease issued without compliance with the advertising
and bidding statutes is invalid. Id.

The supreme court dealt only with the issue of whether the
leases were nonoperative. The court followed a 1953 Attorney
General opinion that found a nonoperative lease “has a commonly
accepted definition in the oil and gas industry and this is synony-
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mous with non-drilling or non-development.” Id. ¶ 10 (quoting
N.D. Att’y Gen. No. 53-96 (Sept. 29, 1953)). Further, it found
that a non-development lease is one that expressly prohibits the
use of the surface estate for drilling and drilling-related activities.
Id. ¶ 11 (citing 8 Patrick H. Martin & Bruce M. Kramer, Williams
& Meyers Oil and Gas Law, Manual of Terms 665 (2018)).
Because the leases issued to Twin City did not contain any such
express restrictions, they were not nonoperative leases. Id. As
such, the leases were invalid as a matter of law and the supreme
court affirmed that part of the district court’s judgment holding
the leases invalid. Id. ¶ 14. The supreme court did find, however,
that there were genuine issues of material fact regarding the
County’s claim that the doctrine of laches applies to bar Twin
City’s claim for repayment of bonus consideration, and the court
reversed the district court and remanded for further proceedings
on that issue. Id. ¶ 18.

The court did not address, or provide any insight into the
meaning of, the second prong of the exception; namely, what
constitutes a minimum drilling unit under the well spacing regu-
lations. The 1953 Attorney General’s opinion, which the court
cited in its nonoperative lease discussion, also found that the
leased land must be “smaller than the minimum forty-acre drilling
unit.’” Id. ¶ 10 (quoting N.D. Att’y Gen. No. 53-96 (Sept. 29,
1953)). However, that issue was not central to the supreme court’s
decision in Twin City, and the court did not further address the
issue. The North Dakota Industrial Commission (NDIC) has been
charged with establishing spacing units for pools and they
generally must be of uniform size and shape for the entire pool.
See N.D. Cent. Code § 38-08-07(1). Under current NDIC regu-
lations, absent an order setting spacing units for a pool, the
smallest, and thus arguably “minimum,” drilling unit is a 40-acre
drilling unit for vertical or directional oil wells with a projected
depth not deeper than the Mission Canyon formation. See N.D.
Admin. Code § 43-02-03-18(1)(a). However, different “mini-
mum” drilling unit sizes exist for other types of wells and
projected depths. See, e.g., id. § 43-02-03-18(1)(b) (160-acre
drilling units for vertical or directional wells projected to a depth
deeper than the Mission Canyon formation), (2)(b) (640-acre
drilling units for horizontal wells projected to a depth deeper than
the Mission Canyon formation). Moreover, temporary or proper
spacing orders for productive pools may have other “minimum”
spacing unit sizes for the pool, notably 640-acre or 1,280-acre
spacing requirements for horizontal Bakken pool wells, depending
on the field. It is reasonable to assume that “minimum” means just
that, the smallest potential drilling unit size, or 40 acres under the
NDIC regulations then in effect; however, a lease that is
nonoperative and limited to the development of certain depths or
formations by its terms may, arguably, be subject to larger
“minimum” acreage thresholds.

FORCE MAJEURE CLAUSE MAY EXTEND PRIMARY TERM OF

OIL AND GAS LEASE

The North Dakota Supreme Court found that a force majeure
provision in oil and gas leases applied both during the primary
and secondary terms of the leases, but that factual issues as to
whether the lessee acted with diligence and good faith in obtain-
ing drilling permits precluded summary judgment on the issue of
whether the force majeure provision had the effect of extending

the primary terms. See Pennington v. Cont’l Res., Inc., 2019 ND
228, 932 N.W.2d 897. Rhonda Pennington and others (collec-
tively, Pennington) granted oil and gas leases, dated October 25,
2011, providing four-year primary terms (as extended pursuant to
options to extend). Id. ¶ 2. Continental Resources, Inc. (Continen-
tal) acquired the leases in September 2014. In May 2012,
Continental applied for a drilling permit on a 2,560-acre spacing
unit that included the leased lands and other unleased lands
inhabited by the Dakota skipper butterfly, a threatened species
under the Endangered Species Act. Id. ¶ 3. In August 2015, the
U.S. Fish and Wildlife Service issued a biological opinion
pertaining to the potential impact of drilling operations on the
land. On October 1, 2015, Continental proposed measures to
minimize any impact on the threatened species. Thereafter, on
October 21, 2015, Continental recorded an affidavit stating that
the primary terms of the leases were extended under the force
majeure provision contained in the leases, and, on the next day,
Continental applied to the North Dakota Industrial Commission
(NDIC) to terminate the 2,560-acre spacing unit and create a
1,920-acre spacing unit that did not include the lands inhabited by
the Dakota Skipper butterfly. The NDIC granted the application
in November 2015, and, following the pooling of all oil and gas
interests in the new unit in January 2016, Continental commenced
drilling operations. Id. ¶ 4. Pennington sued Continental, alleging
that the primary terms of the leases expired on October 25, 2015.
The district court granted Continental’s motion for summary
judgment, finding that the force majeure provision extended the
leases until regulatory approval could be obtained. Id. ¶ 5.

The oil and gas leases each provided for a primary term of
four years (as extended through an option to extend the primary
term) and so long thereafter as oil and gas was produced in paying
quantities from the land or land pooled therewith “or this lease is
otherwise maintained in effect pursuant to the provisions hereof.”
Id. ¶ 10. The leases also provided:

12. Regulation and Delay. Lessee’s obligations under
this lease, whether express or implied, shall be subject to
all applicable laws, rules, regulations and orders of any
governmental authority having jurisdiction, including
restrictions on the drilling and production of wells, and
regulation of the price or transportation of oil, gas and
other substances covered hereby. When drilling, rework-
ing, production or other operations are prevented or
delayed by such laws, rules, regulations or orders, or by
inability to obtain necessary permits, . . . or by fire,
flood, adverse weather conditions, war, sabotage, rebel-
lion, insurrection, riot, . . . this lease shall not terminate
because of such prevention or delay, and, at Lessee’s
option, the period of such prevention or delay shall be
added to the term hereof. Lessee shall not be liable for
breach of any provisions or implied covenants of this
lease when drilling, production, or other operations are
so prevented or delayed.

Id. ¶ 11. The supreme court deemed paragraph 12—referred to by
the parties as the “regulation and delay” clause—a force majeure
clause, which is “[a] contractual provision allocating the risk
of loss if performance becomes impossible or impracticable,
esp[ecially] as a result of an event or effect that the parties could
not have anticipated or controlled.” Id. ¶ 12 (alterations in
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original) (quoting Entzel v. Moritz Sport & Marine, 2014 ND 12,
¶ 7, 841 N.W.2d 774).

Focusing on the specific language used by the parties in the
particular leases at issue, the supreme court rejected Pennington’s
argument that paragraph 12 only applies when there has been
production to extend the leases past the primary terms and that a
“limitations clause” added to the leases in Exhibit A modified the
paragraph. Id. ¶ 13. That limitations clause provides:

(p) Operations sufficient to hold this lease beyond the
primary term shall not include obtaining permits, survey-
ing a drill site, staking a well, building roads, hauling
equipment or supplies, construction of a road or drill site
nor any other surface work in preparation for drilling or
reworking.

Id. The court noted that this limitations clause relates to the
provision of the leases dealing with operations conduced over the
primary term of the leases, specifically:

4. Operations. . . . If after the primary term this lease is
not otherwise being maintained in force, but Lessee is
then engaged in Operations, as defined below, then this
lease shall remain in force so long as any one or more
Operations are prosecuted with no interruption of more
than 180 consecutive days. . . . As used herein, the term
“Operations” shall mean any activity conducted on . . .
the leased premises, or the lands pooled or unitized
therewith, that is reasonably calculated to obtain or
restore production, including without limitation, (i)
drilling or any act preparatory to drilling (such as
obtaining permits, surveying a drill site, staking a drill
site, building roads, clearing a drill site, or hauling
equipment or supplies).”

Id. (strikethrough in original). The court noted that both
provisions—paragraph (p) to Exhibit A and paragraph 4—
expressly indicate that they both only apply after the primary
terms and that the former is directly related to the stricken
language in the latter. Id. ¶ 14. Therefore, the court found, “those
provisions only limit Paragraph 12’s language relating to obtain-
ing permits during the secondary term of the leases.” Id. In
contrast, there is nothing contained in the force majeure provision
of the leases that limits its application to activities after the
primary term. Id. ¶ 15. Construing the leases as a whole, the force
majeure clause applied to activities both during and after the
primary terms. Id.

Nevertheless, while the claimed force majeure potentially
applied to extend the primary term, the supreme court went on to
note that factual questions still existed. Specifically, a force
majeure clause “must be accompanied by proof that the failure to
perform was proximately caused by a contingency and that, in
spite of skill, diligence, and good faith on the promisor’s part,
performance remains impossible or unreasonably expensive.” Id.
¶ 18 (quoting Entzel, 2014 ND 12, ¶ 7). Factual questions
surrounding Continental’s diligence and good faith in “pursuing
a permit to drill the 2,560-acre spacing unit for more than three
years” prevented entry of summary judgment in the case. Id. ¶ 21.

O H I O  —  O I L  &  G A S

J .  R I C H A R D  E M E N S

S E A N  J A C O B S

C O D Y  S M I T H

—  R E P O R T E R S  —

APPELLATE COURT SPECIFICALLY HOLDS THAT OHIO

MARKETABLE TITLE ACT AND OHIO DORMANT MINERAL

ACT MAY TERMINATE SEVERED OIL AND GAS INTERESTS

CONCURRENTLY

In West v. Bode, 2019-Ohio-4092 (7th Dist.), the Court of
Appeals for the Seventh District of Ohio held that the Ohio
Marketable Title Act (MTA), Ohio Rev. Code Ann. §§ 5301.47–
.55, and the Ohio Dormant Mineral Act (DMA), id. § 5301.56,
are not irreconcilable and may both be applied to terminate
historical severances of oil and gas.

In 1902, George L. Parks transferred “1/2 part of his royalty
of all of the oil and gas in an[d] under” his land in Monroe
County, Ohio, to C.J. Bode and George T. Nalley. Bode, 2019-
Ohio-4092, ¶ 3. Through successive conveyances, the surface and
one-half of the oil and gas in and under the land was transferred
to Wayne West and Rusty West. Id. ¶¶ 4–7. In 2017, the Wests
filed a lawsuit for declaratory judgment alleging that the sever-
ance was extinguished under the MTA. Id. ¶ 8. Heirs to the
holders of the severance (the Bodes) filed a motion to intervene
in the Wests’ suit by alleging, in part, that historical severances
are not capable of termination by the MTA because a more
specific statute, the DMA, was subsequently enacted to apply with
respect to oil and gas interests to the exclusion of the MTA. See
id. ¶ 14.

The MTA was enacted in 1961 to provide any person who
has an unbroken chain of title of record to any interest in land for
40 or more years from the person’s root of title with marketable
record title to the interest in land claimed. See id. ¶¶ 21, 29; see
also Ohio Rev. Code Ann. § 5301.48. The MTA “operates to
extinguish” all interests prior to the person’s root of title. See
Bode, 2019-Ohio-4092, ¶ 29; see also Ohio Rev. Code Ann.
§§ 5301.47(A), .50. Conversely, the DMA, which was enacted in
1989 as part of the MTA, was enacted to provide a surface owner
with the means to have a severed interest in oil and gas “deemed
abandoned” after 20 years in which the severed interest was not
the subject of any of the six savings events enumerated in the act.
See Bode, 2019-Ohio-4092, ¶¶ 29, 31–32; see also Ohio Rev.
Code Ann. § 5301.56(B)(3).

Under Ohio law, “[i]f a general provision conflicts with a
special or local provision, they shall be construed, if possible, so
that effect is given to both. If the conflict between the provisions
is irreconcilable, the special or local provision prevails as an
exception to the general provision . . . .” Bode, 2019-Ohio-4092,
¶ 44 (quoting Ohio Rev. Code Ann. § 1.51). Thus, one statute will
apply to the exclusion of another only if the two statutes present
an irreconcilable conflict with each other. Id. ¶ 45. Based upon the
Supreme Court of Ohio’s interpretation of the MTA in Blackstone
v. Moore, 2018-Ohio-4959, 122 N.E.3d 132, and of the DMA in
Corban v. Chesapeake Exploration, L.L.C., 2016-Ohio-5796, 76
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N.E.3d 1089, the Seventh District held that both statutes may be
used to terminate severed oil and gas interests in Ohio. See Bode,
2019-Ohio-4092, ¶ 47 (“They are co-extensive alternatives whose
applicability in a particular case depends on the time passed and
the nature of the items existing in the pertinent records.”); see also
Vol. XXXVI, No. 1 (2019); Vol. XXXIV, No. 2 (2017) of this
Newsletter. For example, the MTA involves extinguishment of a
severed oil and gas interest after 40 years resulting in a “null and
void interest” that cannot be revived, while the DMA provides an
abandonment process that may be used after a 20-year period
with no savings event while allowing the severed oil and gas
holder to file a post-notice claim to preserve. See Bode, 2019-
Ohio-4092, ¶ 46. Thus, the Seventh District held that each statute
may be applied independently and harmoniously with the other.

Bode appears to be the first appellate-level decision in Ohio
to squarely address whether the MTA can continue to be used to
terminate severed oil and gas interests after the enactment of the
DMA, a more specific statute. The decision is a significant win for
surface owners in Ohio who own property encumbered by a
severed oil and gas interest. Because the MTA may operate to
extinguish a severed oil and gas interest even if the surface owner
takes no action (i.e., it is a “self-executing” statute), surface
owners often prefer to attempt to use the MTA (as opposed to the
DMA) as it is often easier to use successfully to claim the oil and
gas underlying their land.

NORTHERN DISTRICT OF OHIO HOLDS THAT REVENUE MAY

BE REALIZED AT OR NEAR THE WELLHEAD FOR LEASES

WITH NET ROYALTY PROVISIONS

In Henceroth v. Chesapeake Exploration, L.L.C., No. 4:15-
cv-02591, 2019 WL 4750661 (N.D. Ohio Sept. 30, 2019), appeal
docketed, No. 19-3942 (6th Cir. Oct. 2, 2019) the U.S. District
Court for the Northern District of Ohio granted summary judg-
ment in favor Chesapeake Exploration, L.L.C. and Chesapeake
Operating, L.L.C. (collectively, CELLC) against a class of
landowners in Ohio by holding that CELLC was permitted to
deduct costs from the landowners’ royalty payments incurred by
CELLC’s marketing subsidiary, Chesapeake Energy Marketing,
L.L.C. (CEMLLC), prior to making such payments.

A group of landowners owning property from which CELLC
was producing natural gas filed a class action lawsuit against
CELLC claiming that CELLC was paying the landowners on the
incorrect price when making royalty payments to such landown-
ers. Id. at *1. The landowners’ leases provide that “Lessee
covenants to pay Lessor, proportionate to Lessor’s percentage of
ownership, . . . an amount equal to one-eighth of the net proceeds
realized by Lessee from the sale of all gas and the constituents
thereof produced and marketed from the Leasehold.” Id. The
parties to the suit stipulated that CELLC produces the gas from
the wells and CEMLLC transports the gas and enters into
contracts with third-party purchasers for the sale of gas. Id. at
*2–3. The landowners alleged that CELLC was improperly paying
the landowners royalties on a price that included costs that were
incurred by CEMLLC for transporting and marketing the gas
produced (i.e., royalties were paid after “netting back” the price
received by CELLC). See id. at *3.

According to the landowners, CELLC must pay the landown-
ers royalties on the downstream price received by CEMLLC from

third-party purchasers (which cannot be netted back to include the
transportation and marketing costs incurred by CEMLLC). See id.
at *6. “According to [the landowners], the royalties must be paid
on revenue actually realized on a marketed product. It cannot be
a debt. In other words, it cannot be money owed. And the only
revenue realized is the real cash paid by the third-party buyers to
CEMLLC.” Id. The district court disagreed, however, finding that
the landowners received royalties based on the language negoti-
ated in their leases. Id. at *7. The court stated “CELLC sells the
oil and gas at the wellhead to CEMLLC . . . , receives a netback
price from CEMLLC for those sales, and paid [the landowners]
1/8th of those proceeds, without taking any deductions from the
proceeds realized from CEMLLC.” Id. (footnote omitted). Thus,
the court concluded that the prices on which the landowners were
paid royalties were proper and granted summary judgment in
favor of CELLC. Id. at *8.

Henceroth is a significant win for oil and gas producers in the
state of Ohio who are paying royalties to landowners who have a
net royalty provision in their leases. The Northern District of
Ohio’s decision holds that an oil and gas company may “realize”
the revenue from the sale of gas at or near the wellhead. This
allows the oil and gas company to “net back” certain costs
incurred by a marketing affiliate prior to paying royalties to the
landowners, allowing the company to pay on a significantly lower
price than if the revenue was realized at the point of sale to a
third-party purchaser.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K
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OWNER OF VESTED REMAINDER NOT ENTITLED TO

COMPENSATION FOR SURFACE DAMAGES UNDER THE

SURFACE DAMAGES ACT

In Hobson v. Cimarex Energy Co., 2019 OK 58, Timothy
Hobson was the owner of a present life estate in the surface rights
of certain property in Canadian County, Oklahoma, and Taylen
Hobson, son of Timothy, held a vested remainder in that same
property subject to his father’s life estate. Cimarex Energy Co.
(Cimarex) was a mineral lessee in the same property. Prior to
drilling, Cimarex reached an agreement with the life tenant
regarding surface damages under the Surface Damages Act
(SDA), Okla. Stat. tit. 52, §§ 318.2–.9, and paid the compensation
agreed upon to the life tenant. Taylen, the remainderman, then
sued Cimarex claiming entitlement to compensation under the
SDA, asserting that as a surface owner of a remainder interest,
Cimarex should also have negotiated with him for surface
damages. However, Cimarex claimed that a future interest owner
does not qualify as a surface owner under the SDA. Alternatively,
even if the owner of a future interest did so qualify, his proper
cause of action is against the life tenant. Hobson, 2019 OK 58,
¶¶ 2–3.

The trial court held that a vested remainderman did not
qualify as a surface owner under the SDA. Id. ¶ 3. However, the
court of civil appeals disagreed, reasoning that the SDA focuses
on ownership rather than possession, and thus reversed and
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remanded the case to the trial court. Id. Cimarex filed a petition
for writ of certiorari to the Oklahoma Supreme Court, and it was
granted. Id. ¶ 4.

The issue was the interpretation of “surface owner” under the
SDA. “The SDA provides that ‘[p]rior to entering the site with
heavy equipment, the operator shall negotiate with the surface
owner for the payment of any damages which may be caused by
the drilling operation.’” Id. ¶ 7 (alteration in original) (quoting
Okla. Stat. tit. 52, § 318.5(A)). “The SDA defines ‘surface owner’
as ‘the owner or owners of record of the surface of the property on
which the drilling operation is to occur.’” Id. (quoting Okla. Stat.
tit. 52, § 318.2(2)).

The majority then looked to Black’s Law Dictionary to give
meaning to the term “owner,” selecting the definition “[s]omeone
who has the right to possess, use, and convey something.” Id. ¶ 9
(alteration in original) (quoting Black’s Law Dictionary (10th ed.
2010)). The court then examined Merriam-Webster’s Dictionary,
defining “own” as “to have or hold as property: possess.” Id. The
court further relied upon authority that “ownership” includes
“absolute dominion.” Id. (citing Marsh v. Alabama, 326 U.S. 501,
506 (1946)). Thus, reasoning that a vested remainder is not a
possessory interest until the life estate terminates, the court
concluded that “[t]he lessee . . . is statutorily required to negotiate
[only] with the person or persons holding a current possessory
interest in the surface of the land.” Id. ¶ 10. Because a remainder
is not a possessory interest, a remainderman is not an owner under
the SDA.

The court also claimed its conclusion requiring a current
possessory interest gave effect to legislative intent and promoted
justice. Id. ¶ 12. It reasoned that a life tenant entering into a new
mineral lease “must still seek the remainderman’s consent because
removal of minerals [would] affect the corpus of the property.” Id.
“[I]f the life tenant’s transactions with the mineral leaseholder
constitute an unreasonable injury to the remainderman’s estate,
the remainderman may bring a waste claim.” Id. Thus, a remain-
derman has recourse for potential waste from actions by a life
tenant. Id. In conclusion, the court held that “[t]he SDA’s def-
inition of surface owner is ambiguous” and that it was “persuaded
by the common meaning, expressed legislative intent, and inter-
ests of justice that the SDA’s use of surface owner applies only to
those holding a current possessory interest,” and thus a remain-
derman is not a “surface owner” under the Act. Id. ¶ 13 (emphasis
added).

Four justices dissented. First they noted that the SDA was en-
acted in 1982. Id. ¶ 4 (Darby, V.C.J., dissenting). They criticized
the majority as “relying on a definition of owner from the tenth
edition of Black’s Law Dictionary, which did not exist until
2014.” Id. ¶ 3. The dissent, examining a version of Black’s Law
Dictionary that was most recent at the time of enactment of the
SDA (1982), noted that “owner” was defined as “[t]he person in
whom is vested the ownership, dominion, or title of prop-
erty . . . .” Id. ¶ 4 (quoting Black’s Law Dictionary (5th ed.
1979)). It was further noted that the term “owner” indicates “a
person in whom one or more interests are vested for his own
benefit.” Id. (quoting Black’s Law Dictionary (5th ed. 1979)).
Further, the court found support in Webster’s New International
Dictionary defining “owner” as “one who has legal or rightful
title, whether the possessor or not.” Id. ¶ 5 (quoting Webster’s

New Int’l Dictionary (2d ed. 1959)). It also noted that in Black’s
Law Dictionary, “[o]wnership of property is either absolute or
qualified” and that it may be described as qualified “when the
time of enjoyment is deferred or limited.” Id. (quoting Black’s
Law Dictionary (5th ed. 1979)).

Moving beyond the duel of the dictionaries arguments, the
dissent noted that “[t]he SDA was established to promptly com-
pensate surface owners for damages which may result from oil
and gas exploration.” Id. ¶ 8. It, therefore, followed that “the SDA
aims to compensate all owners with an interest in the surface
estate—specifically to provide compensation when a drilling
operation directly threatens to deplete a surface owner’s interest.”
Id. The dissent stated a vested remainder fits the criteria as a
damageable interest in the surface that has market value. Id. The
dissent then examined the types of damage that drilling operations
could cause to the surface estate, arguing therefrom that “a vested
remainderman possesses a right to compensation for the diminu-
tion in value of the corpus of the estate.” Id. ¶ 11.

Finally, concluding that “[w]hile the majority opinion up-
holds the SDA’s purpose of promoting prompt compensation to
the life tenant, it prevents that purpose for the vested remain-
derman.” Id. ¶ 13. However, that result “could have been avoided
by simply allowing [the] remainderman his statutorily granted seat
at the negotiation table.” Id.

One point to note is that because of two vacancies on the
Oklahoma Supreme Court and two recusals, four additional
judges were assigned to serve as special justices in this case: two
judges from the Oklahoma Court of Criminal Appeals and two
judges from the Oklahoma Court of Civil Appeals. Further note
that the majority’s reliance on the interplay between a life tenant
and a remainderman regarding the remainderman’s consent to
leasing and removal of minerals and a remainderman’s recourse
for potential waste from the life tenant’s action fails to consider
that the majority’s illustration of a remainderman’s remedies
applies to the ownership of such rights in the mineral estate,
whereas the SDA is concerned with the surface estate.

FIRST PURCHASER’S PAYMENT TO OPERATOR DISCHARGED

FIRST PURCHASER’S OBLIGATION TO CARRIED WORKING

INTEREST OWNER

In the case of Abraham v. Palm Operating, LLC, 2019 OK
CIV APP 46, 447 P.3d 486, Tim Abraham was the owner of a
1/32 carried working interest in production from the Elias-Kerns
#2 well. During the relevant time period, Palm Operating, LLC
(Palm) was the operator of the well and Pacer Energy Marketing,
LLC (Pacer) was the first purchaser of production from the well.
Abraham sued Palm and Pacer claiming violation of the Produc-
tion Revenue Standards Act (PRSA), Okla. Stat. tit. 52, §§ 570.1–
.15, conversion, and restitution for failure to properly pay
proceeds from the well to him. During the relevant time period,
Pacer was the first purchaser of crude oil and paid 100% of the
proceeds from production to Palm, the operator. All parties filed
motions for summary judgment and the trial court granted
summary judgment to Abraham against Pacer as first purchaser
for $22,859.52 for production through December 31, 2016, plus
12% interest from January 1, 2017. Abraham, 2019 OK CIV APP
46, ¶ 4. Pacer appealed claiming that since it had paid production
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proceeds to the operator, Palm, it had discharged its obligation for
Abraham’s share of proceeds pursuant to the PRSA. Id. ¶¶ 5, 7.

The dispute centered around application of section 10 of the
PRSA, which provides that

[a] first purchaser that pays or causes to be paid pro-
ceeds from production to the producing owner of such
production or, at the direction of the producing owner,
pays or causes to be paid royalty proceeds from produc-
tion to:

a. the royalty interest owners legally entitled
thereto, or

b. the operator of the well,

shall not thereafter be liable for such proceeds so paid
and shall have thereby discharged its duty to pay those
proceeds on such production.

Id. ¶ 7 (quoting Okla. Stat. tit. 52, § 570.10(C)(1)).

The court in part saw this as a dispute over whether Palm was
the producing owner. Id. Abraham argued that the cited section of
the PRSA did not apply to him because “while Palm may have
been the producing owner of some of the production, it was not
the producing owner of the portion of production attributable to
Abraham’s interest because Abraham was the owner of that
production.” Id. ¶ 8. However, the court rejected Abraham’s
argument that a first purchaser is required to directly pay each
owner, concluding that it “would render certain parts of the PRSA
superfluous.” Id. The court stated that “[t]he PRSA provides that
an owner is one who has ‘a legal interest in the mineral acreage
under a well which entitles that person or entity to oil or gas
production or the proceeds or revenues therefrom.’” Id. (quoting
Okla. Stat. tit. 52, § 570.2(1)). The court continued that under the
PRSA, “producing means ‘the physical act of severance of oil and
gas from a well by an owner . . . .’” Id. (quoting Okla. Stat. tit. 52,
§ 570.2(2)). Finally, “[t]he PRSA defines ‘producing owner’ as
‘an owner entitled to produce who during a given month produces
oil or gas for its own account or the account of subsequently
created interests as they burden his interest.’” Id. (quoting Okla.
Stat. tit. 52, § 570.2(3)). The court then stated that under the as-
signment granting Abraham a “carried working interest,” Abra-
ham was not to bear any of the costs of drilling or operations and
that Abraham was to have no control over the leased premises or
operations carried out thereon. Id.

The court concluded that the evidence “show[ed] that
Abraham was not the operator or producing owner and that Palm
was the operator and producing owner.” Id. ¶ 9. Therefore,
Pacer’s payment of proceeds to Palm “discharged its liability [as
first purchaser] for payment of proceeds of production.” Id. Thus,
the court reversed the holding of the trial court as to the first
purchaser. Id. In a footnote, the court stated that “[t]he type of
ownership interest Abraham has [was] not material to [the]
dispute.” Id. ¶ 6 n.2.

It is unclear to this reporter the basis for the court’s finding
that “the evidence” showed that Abraham was not a “producing
owner.” Possibly, it was some provision of the assignment
granting the “carried working interest.” However, it would seem
that under the PRSA, an “owner” of a “working interest” is
nevertheless a producing owner even if the costs of production

and operations have been shifted by assignment or contract to
another such as the operator. In other words, the right to produce
oil and gas is inherent in the rights of an owner of a working
interest, even if such owner has delegated to an “operator” the
physical act of bringing the hydrocarbons to the surface. This case
was ordered published by the court of civil appeals. As such, by
Okla. Sup. Ct. R. 1.200(d), the decision has only “persuasive
effect.” It would have “precedential value” only if it had been
approved for publication by the Oklahoma Supreme Court.

INTEREST-ONLY CLASS CERTIFIED WITHOUT CLASS

CERTIFICATION HEARING

In Cline v. Sunoco, Inc. (R&M), No. 6:17-cv-00313, 2019
WL 4879187 (E.D. Okla. Oct. 3, 2019), Perry Cline owned a
royalty interest in one or more oil wells in Oklahoma. Sunoco,
Inc. (R&M) and Sunoco Partners Marketing & Terminals, L.P.
(collectively, Sunoco) purchased and resold oil from Cline’s
wells. The Production Revenue Standards Act (PRSA), Okla. Stat.
tit. 52, §§ 570.1–.15, governs payment of proceeds from oil and
gas production. It requires the first person who buys oil or gas
from an interest owner (the “first purchaser”) or the person
holding proceeds from the sale of oil and gas to pay the interest
owners their proceeds within specified time periods (with certain
exceptions). Cline, 2019 WL 4879187, at *1. The first purchaser
must pay statutory interest if it does not pay the proceeds within
a certain specified time period. Id. That interest is 12% per annum
compounded annually unless the reason for late payment falls
within certain specified exceptions having to do with lack of
marketable title. Id. (citing Okla. Stat. tit. 52, § 570.10).

Sunoco purchases oil as first purchaser from over 20,000
properties, paying over 100,000 well owners royalty proceeds. Id.

Sunoco sends division orders to owners and suspends
payment until the owner returns a signed and completed
division order. If an owner does not want to sign a
division order, Sunoco says that it will remove the
account from suspension and pay the owner, but that the
owner must first tell Sunoco that he or she refuses to sign
the division order. When Sunoco pays proceeds late, it
often waits until an owner makes a request for interest
before investigating the request and paying any neces-
sary interest.

Id. Cline contends that Sunoco engages in an ongoing scheme to
avoid paying the required interest. Id. at *2. Cline sued Sunoco in
the U.S. District Court for the Eastern District of Oklahoma for
paying his production proceeds late without paying interest. Id.
Cline sought to maintain a class action on behalf of all other
owners who were paid late and not paid interest, claiming a
violation of the PRSA and fraud. Id. Cline proposes a class
composed of all persons who received untimely payments from
Sunoco for oil proceeds from Oklahoma wells and who have not
already been paid statutory interest on the untimely payments
(with untimely payments being defined in accordance with
payment requirements of the PRSA). Id. The typical exclusions
were made for governmental agencies, publicly traded companies,
and the like. Id. “Cline relies on the expert reports of Barbara Ley,
a certified public accountant, to establish that Cline can identify
the putative class members and calculate damages class-wide with
common proof.” Id. at *2 n.3. The court, in a separate opinion
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(see infra), denied Sunoco’s motion to exclude Ley’s expert
testimony, and considered her conclusions to decide the motion to
certify the class.

The court repeated the requirements for class certification, to
wit: (1) numerosity, (2) commonality, (3) typicality, and (4) ade-
quacy. Id. at *3 (citing Fed. R. Civ. P. 23(a)). The court easily
found numerosity based on a proposed class comprising thousands
of interest owners. Id. As for commonality, the court claims to
have been governed by the Wal-Mart test requiring Cline to
“show that ‘the class members have suffered the same injury,’ and
that the ‘common contention . . . is capable of classwide resolu-
tion . . . [and] will resolve an issue that is central to the validity
of each . . . claim[] in one stroke.’” Id. (alterations in original)
(quoting Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350
(2011)). “Cline argue[d] that Sunoco’s business records and
employee testimony will confirm its ‘uniform policy of not paying
statutory interest unless requested by an owner.’” Id. Cline further
claimed that “the proposed class will use common evidence of
Sunoco’s unlawful actions, and that if the Court finds Sunoco had
a duty to pay that interest without a request and Sunoco breached
that duty, every class member will prevail.” Id. Based thereon, the
court found that “Cline allege[d] that Sunoco did not pay statutory
interest on late payments to the proposed class members based on
Sunoco’s single, uniform practice” and that “Cline present[ed]
discrete legal questions both about whether Sunoco violated the
PRSA pursuant to its policy and about the injuries the proposed
class members suffered as a result,” concluding that “[i]f [it] holds
Sunoco liable, all the class members prevail.” Id. at *4. Thus, the
court found commonality existed. Id.

As for typicality, the court reasoned that “[t]o succeed on his
PRSA claims, Cline must show that Sunoco (1) owed Cline
payments; (2) made the payments to Cline late; and (3) did not
pay interest on the late payments.” Id. “To succeed on his fraud
claim, Cline must show that Sunoco made ‘1) a material represen-
tation, 2) knowingly or recklessly . . . , 3) with intent that it be
relied upon, and 4) the party relying on the false statement
suffer[ed] damages.’” Id. (alteration in original) (quoting Silver v.
Slusher, 770 P.2d 878, 881 n.8 (Okla. 1988)). “Cline plan[ned] to
rely on facts related to Sunoco’s process for paying statutory
interest to prove his PRSA claim” and to “rely on facts related to
Sunoco’s check stubs to show that Sunoco concealed the interest
it owed him,” thus claiming that “[t]hose same facts would also
prove—or disprove—the PRSA and fraud claims of the absent
class members.” Id. The court stated that “Sunoco admit[ted] to
using the same process for remitting most payments during the
class period, and Sunoco used the same check stub format across
the class.” Id. (emphasis added).

Sunoco attempted to defeat typicality on the basis that Cline
had been paid the amount he seeks in interest; thus Cline lacked
standing to bring the action either individually or on behalf of the
class. Id. The court stated that it was going to dismiss Sunoco’s
argument in a separate opinion explaining its reasoning, and thus
treated Sunoco’s argument as moot. Id.

Sunoco also argued that there was a “deep and significant
adversity” between Cline as a royalty owner and the working
interest owners who were also included in the class because the
class claims “could trigger an obligation on behalf of many of
those same working interest owners to indemnify Sunoco.” Id.

The court rejected that argument, concluding the putative class
members have the same statutory rights as Cline and “[t]he
contracts between Sunoco and [the] working interest owners, or
between Cline and his lessees, do not affect Sunoco’s obligations
under the PRSA.” Id. at *5.

As for adequacy, the court rejected Sunoco’s argument of an
interclass conflict asserted in Sunoco’s typicality argument,
concluding that “Cline has suffered the same injuries and has the
same interests and incentives as the putative class to ‘fairly and
adequately’ protect the class’ interests.” Id. at *6.

As for predominance, the court acknowledged that common
questions of law and fact must predominate. Id. The court stated
it was required to

evaluate Sunoco’s practice for paying interest and deter-
mine (1) whether Sunoco owed interest to the class for
making late payments, (2) whether Sunoco could wait
for owners to make a demand before paying that interest,
(3) whether Sunoco’s failure to pay interest or delays in
paying interest pursuant to its practice violated the
PRSA, and (4) whether Sunoco defrauded the class by
knowing withholding the interest.

Id. at *7. The court concluded that “[t]he claims will rise or fall on
common evidence.” Id. The court rejected Sunoco’s argument that
“myriad individualized factors” defeated predominance on the
basis that it adopted Cline’s modified class definition and
accepted Ley’s methodology for identifying the class members
and calculating damages. Id. The court further stated that “Sunoco
may vigorously contest Ley’s conclusions, but Ley’s model can
determine damages on a class-wide basis sufficient for this stage
of the proceedings.” Id. The court stated that Ley has said she can
exclude from her model payments excluded from interest under
the PRSA and “Ley has also explained the method by which she
intends to identify marketable title issues using Sunoco’s codes,
even if Sunoco contends its own coding system is unreliable for
these purposes.” Id.

“Sunoco also challenge[d] Cline’s fraud claim as too individu-
alized.” Id. However, the court noted that “Cline intend[ed] to
establish fraud through the check stubs Sunoco issued uniformly
to the putative class members,” concluding that “Cline had
adequately refuted Sunoco’s challenge to the fraud claim and
established that the fraud claim ‘is susceptible to general and
classwide proof.’” Id. (internal quotation marks omitted) (quoting
Naylor Farms, Inc. v. Chaparral Energy, LLC, No. 5:11-cv-
00634, 2017 WL 187542, at *8 (W.D. Okla. Jan. 17, 2017)); see
also Vol. XXXIV, No. 1 (2017) of this Newsletter.

At this point, the court easily found superiority was met, con-
cluding that “[l]itigating the claims together serves the interests of
economy, efficiency, and uniformity of decisions . . . .” Cline,
2019 WL 4879187, at *8.

The court then noted that “the class description [must be]
sufficiently definite so that it is administratively feasible for the
court to determine whether a particular individual is a member.”
Id. (alteration in original) (quoting 7A Charles Alan Wright &
Arthur R. Miller, Fed. Prac. & Proc. § 1760 (3d ed. 2019)). This
required “first, that the class be defined with reference to objec-
tive criteria; and second, a reliable and administratively feasible
mechanism for determining whether putative class members fall
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within the class definition.” Id. at *9 (quoting Braver v. Northstar
Alarm Servs. LLC, 329 F.R.D. 320, 334 (W.D. Okla. 2018)).
The court found that “Cline’s class definition align[ed] with
the exceptions outlined in the PRSA, establishing that ‘the class
[can] be defined with reference to objective criteria.’” Id. (second
alteration in original) (quoting Braver, 329 F.R.D. at 334).
Further, it found that “Ley’s proposed model provide[d] a reliable
and administratively feasible mechanism for determining class
membership.” Id. Thus the court could ascertain the proposed
class. Id.

The court then concluded that because Cline met the require-
ments for class certification, the court would grant the motion
without holding a hearing because a hearing would not aid the
decisional process. Id.

In a separate opinion, issued simultaneously with the primary
opinion, the court dealt with Sunoco’s motion to exclude Ley’s
reports and testimony arguing that Ley’s model was inaccurate
and unreliable by failing to reliably identify untimely payments
and to properly calculate statutory interest. See Cline v. Sunoco,
Inc. (R&M), No. 6:17-cv-00313, 2019 WL 4879186 (E.D. Okla.
Oct. 3, 2019). The court acknowledged that Ley admitted her
model would have to be changed to be accurate on those issues.
Id. at *2. However, the court concluded that “Ley’s testimony
and expert reports demonstrate that [her] model, although not
fully developed, provides a reliable way to identify untimely
payments and calculate damages sufficient to satisfy the Daubert
standard.” Id.; see Daubert v. Merrell Dow Pharm., Inc., 509 U.S.
579 (1993)). The court concluded that “Sunoco’s arguments
ultimately challenge[d] the weight the Court should give to Ley’s
reports and testimony,” Cline, 2019 WL 4879186, at *3, but that
“[t]hat [did] not make the testimony and reports inadmissible,” id.,
further finding that “[v]igorous cross-examination, presentation of
contrary evidence, and careful instruction on the burden of proof
are the traditional and appropriate means of attacking shaky but
admissible evidence,” id. (alteration in original) (quoting Daubert,
509 U.S. at 596). Thus, the court ruled Ley’s testimony was
admissible and would consider it when making its class certifica-
tion decision. Id. Sunoco’s motion was denied. Id.

On October 8, 2019, Sunoco filed a motion to stay the case
pending appeal of the court’s class certification ruling to the U.S.
Court of Appeals for the Tenth Circuit, which motion was denied.
See Cline v. Sunoco, Inc. (R&M), No. 6:17-cv-00313, 2019 WL
5589047 (E.D. Okla. Oct. 30, 2019). On October 17, 2019,
Sunoco filed its petition with the Tenth Circuit seeking permission
to appeal the district court’s certification of the class, which
petition was denied on November 13, 2019. See Sunoco, Inc.
(R&M) v. Cline, No. 19-608 (10th Cir. Nov. 13, 2019) (order
denying petition for permission to appeal). In the meantime, on
October 18, 2019, Cline, as class representative on behalf of
himself and the certified class, filed a motion for partial summary
judgment asserting Cline and the class were entitled to partial
summary judgment on the issue of liability as a matter of law
because (1) Sunoco’s practice of not paying statutory interest on
late payments unless and until an owner demands violates the
PRSA, and (2) Sunoco’s interpretation of the PRSA that interest
accrues but need not be paid is incorrect. At the time of submis-
sion of this report, that motion has been fully briefed and awaits
the decision of the district court.

It should be noted that Judge James H. Payne of the Eastern
District of Oklahoma, to whom this case was reassigned after
Judge Ronald A. White of the Eastern District of Oklahoma
recused himself, also recused himself. Typically, cases from the
Eastern District of Oklahoma are reassigned to judges from the
Western District or the Northern District of Oklahoma. However,
this case was reassigned to Judge John A. Gibney, Jr., of the U.S.
District Court for the Eastern District of Virginia.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

H A N N A H  L .  B A L D W I N

—  R E P O R T E R S  —

TEMPORARY CESSATION PROVISIONS OF COAL REFUSE

DISPOSAL CONTROL ACT AMENDED

On October 4, 2019, Governor Tom Wolf signed Act 74 into
law, amending the 1968 Coal Refuse Disposal Control Act
(CRDCA), 52 Pa. Stat. §§ 30.51–.66. See H.R. 1557, 2019 Pa.
Legis. Serv. Act 2019-74 (effective Dec. 3, 2019). Act 74 was
introduced by Representative Matt Gabler (R-Clearfield/Elk) on
June 4, 2019, as House Bill 1557 (HB 1557), which was approved
192-0 by the House on June 20, 2019, and 46-3 by the Senate on
September 25, 2019.

As reported in Vol. XXXVI, No. 3 (2019) of this Newsletter,
Act 74 amends section 6.1(i) of the CRDCA, 52 Pa. Stat.
§ 30.56a(i). Prior to the Act 74 amendments, section 6.1(i)
required operators to install a system for preventing precipitation
from coming into contact with coal refuse disposal areas that have
reached capacity, permanently ceased operation, or temporarily
ceased operation for more than 90 days. The statute previously
allowed the Pennsylvania Department of Environmental Protec-
tion (PADEP) to approve a period of temporary cessation longer
than 90 days, but required that the extended period not exceed one
year and be for reasons of a labor strike or business necessity.

The provisions of HB 1557 previously described in this
Newsletter remained unchanged in Act 74. Thus, Act 74 makes
two key changes to section 6.1(i). First, it removes the one-year
limitation on temporary cessation. Second, it removes the
condition that an extension of temporary cessation beyond 90
days may only be granted for reasons of a labor strike or business
necessity. Finally, Act 74 adds a new subsection (j), which
provides that PADEP may promulgate future regulations “to
provide for the connection of coal refuse or related material to the
coal refuse disposal area.”

Act 74 will take effect on December 3, 2019, 60 days after
the Governor’s signature. The requirements of section 6.1(i) are
further reflected in 25 Pa. Code § 90.167(d), which will therefore
require amendment to conform to the new section 6.1(i).
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PROPOSED CHANGES TO WATER SUPPLY REPLACEMENT

REGULATIONS PUBLISHED

On November 2, 2019, the Pennsylvania Department of
Environmental Protection’s (PADEP) Environmental Quality
Board published a proposed rulemaking revising the water supply
replacement regulations for surface and anthracite coal mines
under 25 Pa. Code chs. 87–90. See Water Supply Replacement for
Coal Surface Mining, 49 Pa. Bull. 6524 (proposed Nov. 2, 2019).

The proposed revisions are based on (1) federal Office of
Surface Mining Reclamation and Enforcement program recom-
mendations provided to PADEP in 2005, (2) current practices
reflected in existing guidance documents, and (3) recent Pennsyl-
vania Environmental Hearing Board decisions. This rulemaking
package has been subject to extensive discussions among the
members of PADEP’s Mining and Reclamation Advisory Board
(MRAB). Previous redline versions of the proposed regulations
and other explanatory documents can be found on the MRAB
webpage. See MRAB, “Agendas/Handouts for 2018,” https://
www.dep.pa.gov/PublicParticipation/AdvisoryCommittees/Min
ing/MiningReclamation/Pages/2018.aspx.

One notable change codified existing policy requiring
PADEP to notify the water supply owner of any potentially
affected supply. See Proposed 25 Pa. Code §§ 87.47, 88.27. The
bulk of the proposed revisions, however, are to 25 Pa. Code
§§ 87.119 and 88.107, entitled “Hydrologic balance: water rights
and replacement.” Due to the extensive reorganization of these
sections under the proposed regulations, PADEP has proposed
that sections 87.119 and 88.107 will be reserved and new sections
87.119a and 88.107a, respectively, will be adopted. Proposed
changes include an expanded explanation of the terms “reliability”
and “quality” in the context of adequacy of restored or replaced
water supplies under the proposed regulations, see Proposed 25
Pa. Code §§ 87.119a(f), 88.107a(f), which are two of the more
significant recommended departures from the prior regulations.
Under the proposed requirements for demonstrating reliability,
PADEP has proposed to remove language from sections
87.119(a)(1)(iv) and 88.107(a)(1)(iv) that states that a connection
to a public water supply as a replacement water supply satisfies
the adequacy requirement if the public water supply “provides the
owner and the user adequate control and accessibility.” See
Proposed 25 Pa. Code §§ 87.119a(f)(1)(iv), 88.107(f)(1)(iv).

The addition of a “quality” section in the proposed regula-
tions imposes new restrictions and qualifiers on what constitutes
adequate water quality in restored or replaced supply. Under the
current regulations, the alternate water source must be “adequate
in water quantity and water quality, for the purpose served by the
water supply.” 25 Pa. Code §§ 87.119(a), 88.107(a). The pro-
posed revisions would require that domestic supplies meet
Pennsylvania Safe Drinking Water Act, 35 Pa. Stat. §§ 721.1–.17,
standards or a quality comparable to the premining supply if that
premining supply quality did not meet those standards. See
Proposed 25 Pa. Code §§ 87.119a(f)(2)(i), 88.107a(f)(2)(i).
Furthermore, the proposed revisions could require operators to
provide a water quality that is more stringent than the Pennsylva-
nia Safe Drinking Water Act if the water demonstrated higher
quality in the premining supply, provided that the higher quality
is necessary for the purposes of the current supply. See Proposed
25 Pa. Code §§ 87.119a(f)(2)(i), 88.107a(f)(2)(i). The testing

requirements for premining water surveys were also changed in
PADEP’s proposal. In addition to other changes, testing for
coliform and hardness may now be required where local condi-
tions warrant. See Proposed 25 Pa. Code §§ 87.119a(a)(1)(iii),
88.107a(a)(1)(iii).

Also of note is the proposed removal of “de minimis cost
increase” from the definitions sections of both chapters 87 and 88,
see 25 Pa. Code §§ 87.1, 88.1, along with any and all usage of the
term from the regulations. Under the current regulations, “de
minimis cost increase” modifies an operator’s obligation to
provide for increased operating and maintenance costs, see id.
§§ 87.119(a)(2), 88.107(a)(2), and qualifies the requirement that
an alternate water source provided by an operator result in no
more than a de minimis cost increase, see id. §§ 87.119(a)(1)(v),
88.107(a)(1)(v). Under PADEP’s proposed regulations, if the
alternate source has resulted in any increase in costs of operation
and maintenance to the water user, the operator must provide for
the payment for increased costs as prescribed in the new subsec-
tion (g). See Proposed §§ 87.119a(f)(1)(v), (g), 88.107a(f)(1)(v),
(g).

Under PADEP’s proposed revisions, if there is any increase
in costs of operation or maintenance to the water user, an operator
would be required to follow a procedure that includes analyzing
6–12 months of operating and maintenance data for the water
supply (during which period the operator pays all operation and
maintenance costs, not just the increased costs). The operator
would then be required to submit this data, with calculations of
the increased costs, to PADEP and the water user for review and
comment. Additionally, an operator would be required to post a
collateral bond that adheres to the requirements of subsection
(g)(3). See Proposed 25 Pa. Code §§ 87.119a(g), 88.107a(g).

The bond requirements under subsection (g)(3) are also new
to the regulations and appear to be similar to those included in
PADEP’s technical guidance document “Increased Operation and
Maintenance Costs of Replacement Water Supplies (on All Coal
and Surface Noncoal Sites),” No. 562-4000-102 (Dec. 2, 2006).

Comments on the proposed changes must be received by
December 2, 2019. See 49 Pa. Bull. at 6531.

EXECUTIVE ACTION ON CLIMATE CHANGE, CARBON

EMISSIONS

On October 3, 2019, Governor Tom Wolf issued an executive
order instructing the Pennsylvania Department of Environmental
Protection (PADEP) to “develop and present to the Pennsylvania
Environmental Quality Board a proposed rulemaking package to
abate, control, or limit carbon dioxide emissions from fossil-fuel-
fired electric power generators” by no later than July 31, 2020.
Exec. Order No. 2019-07, “Commonwealth Leadership in
Addressing Climate Change Through Electric Sector Emissions
Reductions,” 49 Pa. Bull. 6376 (Oct. 26, 2019). The proposed
rulemaking must also be sufficiently consistent with the Regional
Greenhouse Gas Initiative (RGGI) Model Rule, such that allow-
ances may be traded with holders of allowances from other RGGI
states. Id. Under the executive order, PADEP must also conduct
a “robust public outreach” process ensuring the program “results
in reduced emissions, economic gains, and consumer savings,”
and must consult with PJM Interconnection LLC (PJM), the
regional transmission organization that coordinates the movement
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of wholesale electricity within Pennsylvania and 12 other states,
to promote the integration of the program “in a manner that
preserves orderly and competitive economic dispatch within PJM
and minimizes emissions leakage.” Id.

RGGI is a market-based collaboration among nine Northeast
and Mid-Atlantic states to reduce greenhouse gas emissions. See
RGGI, “Elements of RGGI,” https://www.rggi.org/program-
overview-and-design/elements. Participating states have agreed,
either through regulation or legislation, to implement RGGI
through a regional cap-and-trade program involving carbon
dioxide (CO2) emitting electric power plants. These states
(Connecticut, Delaware, Maine, Maryland, Massachusetts, New
Hampshire, New York, Rhode Island, and Vermont) set a cap on
total CO2 emissions from electric power generators in their states.
To show compliance with the cap, power plants must purchase a
credit or “allowance” for each ton of CO2 they emit. These
purchases are made at quarterly auctions conducted by RGGI. The
most recent RGGI auction held September 4, 2019, resulted in an
allowance price of $5.20 per ton. See RGGI, “Auction Results,”
https://www.rggi.org/auctions/auction-results. The proceeds from
the auctions are allocated back to the participating states in
proportion to the amount of carbon subject to regulation in each
state. The memorandum of understanding (MOU) signed by the
participating states requires each signatory state to allocate 25%
of its allowances to a consumer benefit or strategic energy
purpose, which includes measures promoting energy efficiency,
directly mitigating electricity ratepayer impacts, promoting
renewable or non-carbon-emitting technologies, and funding the
administration of the program itself. Other than a provision in the
2017 Model Rule stating that the regional organization must be
funded, at least in part, by the signatory states, nothing in the
MOU or Model Rule specifically restricts how additional RGGI
revenue can be spent.

PADEP Secretary Patrick McDonnell was joined by Chris
Hoagland, Program Manager of the Climate Change Program at
the Maryland Department of the Environment, to provide an
overview of RGGI to the Senate Environmental Resources and
Energy Committee on October 22, 2019. A video of the hearing
is available on the committee’s website. See Pa. Senate Envtl.
Res. & Energy Comm., “Meeting to Consider Bills, Followed by
Briefing on RGGI (Regional Greenhouse Gas Initiative),”
https://environmental.pasenategop.com/102219/.

As reported in Vol. XXXVI, No. 3 (2019) of this Newsletter,
Pennsylvania is also considering another cap-and-trade initiative
resulting from a petition for rulemaking submitted by a group of
nonprofit organizations and individuals in November 2018. See
Rulemaking Petition from Clean Air Council et al. to PADEP
(updated Feb. 28, 2019). On April 16, 2019, PADEP’s Environ-
mental Quality Board (EQB) voted 14-5 in favor of directing
PADEP to develop a report and recommendation on the cap-and-
trade petition. The petition borrows heavily from the California
cap-and-trade program and is far broader than RGGI cap-and-
trade programs, covering multiple sectors of the economy, not just
electricity generators. On June 18, 2019, PADEP reported to the
EQB that it expects to present it with an outside consultant’s
evaluation of the costs and benefits of the petition in early 2020.

Following the governor’s executive order on RGGI, PADEP
must draft a regulation to present to the EQB for approval. The

proposed regulation will be subject to a public comment process
after publication. PADEP has created a section of its website for
RGGI, which at the time of this report consists of an overview of
the program, a promotional video, and a link to Executive Order
2019-07. See PADEP, “Regional Greenhouse Gas Initiative,”
https://www.dep.pa.gov/Citizens/climate/Pages/RGGI.aspx.

P E N N S Y L V A N I A  —
O I L  &  G A S

K E V I N  M .  G O R M L Y

J O N  C .  B E C K M A N

—  R E P O R T E R S  —

COMMONWEALTH COURT HOLDS THAT ZONING BOARD HAS

DUTY TO PROTECT PRIVATE LANDS UNDER

ENVIRONMENTAL RIGHTS AMENDMENT

In the latest decision by the Commonwealth Court of
Pennsylvania related to Andover Homeowners’ Association, Inc.’s
(Andover) challenges to Sunoco Pipeline L.P.’s (Sunoco) Mariner
East 2 pipeline project in Thornbury Township, Pennsylvania, the
court affirmed a decision by the Court of Common Pleas of
Delaware County (trial court) affirming the grant of permits by the
Zoning Hearing Board of Thornbury Township (Zoning Board).
See In re Andover Homeowners’ Ass’n, No. 1214 C.D. 2018,
2019 WL 4007577 (Pa. Commw. Ct. Aug. 26, 2019). Andover
previously objected to Sunoco’s declaration of taking to condemn
easements for the Mariner East 2 pipeline project. See In re
Condemnation by Sunoco Pipeline L.P., No. 1780 C.D. 2016,
2017 WL 4783584 (Pa. Commw. Ct. Oct. 24, 2017) (unreported);
see also Vol. XXXIV, No. 4 (2017) of this Newsletter. This
action relates to the same pipeline project, but here Andover
objected to permits obtained by Sunoco to construct the pipeline
facilities.

Sunoco applied for zoning, building, and electrical permits
and a grading permit related to the pipeline project. Andover,
2019 WL 4007577, at *1. Thornbury Township issued the per-
mits and Andover appealed to the Zoning Board. Id. Andover
appealed the zoning, building, and electrical permits on the basis
that Sunoco’s work was being performed outside of Sunoco’s
easements. Id. Andover appealed the grading permit as viola-
tive of a 100-meter setback requirement set forth in section
1511(b)(1)(i) of the Business Corporation Law, 15 Pa. Cons. Stat.
§ 1511(b)(1)(i), and the township’s trusteeship duties under the
Environmental Rights Amendment (ERA) to the Pennsylvania
Constitution, Pa. Const. art. I, § 27. Andover, 2019 WL 4007577,
at *4. The Zoning Board denied the appeals, finding that (1) the
work performed was within Sunoco’s easement, (2) the construc-
tion within the 100-meter setback was not a zoning issue (but an
eminent domain issue), and (3) the township did not violate the
ERA because the land was privately held and—even if not
privately held—the township fulfilled its duties as a trustee by
placing conditions on the permit. Id. at *3, 5. Andover appealed
to the trial court, which affirmed the Zoning Board and held that
the issues raised by Andover were barred by collateral estoppel
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because they were litigated in the prior eminent domain proceed-
ing. Likewise, the trial court affirmed the Zoning Board’s holding
that the township did not violate its duties under the ERA. Id.
at *5.

Andover raised three issues on appeal to the commonwealth
court: (1) whether the Zoning Board erred because the township
violated its duties as trustee under the ERA in issuing the grading
permit; (2) whether the Zoning Board erred because the grading
permit violated section 1511(b)(1) of the Business Corporation
Law; and (3) whether the Zoning Board erred in upholding the
zoning, building, and electrical permits because Sunoco did not
prove that its proposed construction work was being performed
within the easement. Id. While the commonwealth court affirmed
the Zoning Board on all three issues, the error ascribed to the
ERA warrants comment in this report.

Andover argued that the township violated its duties as
trustee under the ERA by improperly relying upon the Pennsylva-
nia Department of Environmental Protection (PADEP) and its
erosion and sedimentation control permitting process. The Zoning
Board argued that it had no duty to preserve and protect private
land under the ERA. Furthermore, the Zoning Board argued that
it fulfilled its duties as trustee by imposing permit conditions that
considered potential environmental harms. The court held that the
township did have a duty as trustee, but that it fulfilled the duties
within its power to act. Id. at *6.

The court disagreed that the township had no trustee duties
related to privately owned lands. The Zoning Board held that the
properties owned by Andover were not part of the “corpus of
public trust” contemplated under the ERA. Id. at *7. The court
looked at its recent decision in Marcellus Shale Coalition v.
Department of Environmental Protection, 193 A.3d 447 (Pa.
Commw. Ct. 2018), where it held the public trust to be more
expansive and flexible:

“The concept of public natural resources [is] flexible to
capture the full array of resources implicating the public
interest, as these may be defined by statute or at common
law.” Here, the Association contends that Sunoco’s
construction activities will disturb the contaminated
soils, which will be “discharged into stormwater” and
“ambient air.” “Clean air” and “pure water” are among
the values expressly addressed in the first clause of the
[ERA].

Andover, 2019 WL 4007577, at *7 (first alteration in original)
(alteration omitted) (citations omitted) (quoting Marcellus, 193
A.3d at 470).

Finding that the township did have trusteeship duties, the
court found, however, that the township did not violate those
duties. The township placed conditions on the permit and required
Sunoco to follow PADEP permitting requirements. These actions
satisfied the township’s duties. Id. at *8. Relying on its decision
in Frederick v. Allegheny Township Zoning Hearing Board, 196
A.3d 677 (Pa. Commw. Ct. 2018), the court noted that the ERA
“does not impose express duties on the political branches to enact
specific affirmative measures to promote clean air, pure water,
and the preservation of the different values of our environment.”
Andover, 2019 WL 4007577, at *8 (emphasis added) (quoting
Frederick, 196 A.3d at 694). The ERA does not give municipal

entities the power to act beyond their enabling statutes and
replicate the environmental oversight given to PADEP by the
Pennsylvania General Assembly. Id. (citing Frederick, 196 A.3d
at 697). Instead, the municipality “must reasonably account for the
environmental features of the affected locale.” Id. (quoting
Frederick, 196 A.3d at 695). Here, as in Frederick, the record
demonstrated that the township reasonably accounted for the
environmental features of the affected property and satisfied its
duties under the ERA. Id.; see also Vol. XXXV, No. 4 (2018) of
this Newsletter.

SUPERIOR COURT UPHOLDS FINDING OF ABANDONMENT DUE

TO LESSEE’S FAILURE TO PRODUCE

The Superior Court of Pennsylvania affirmed an order
granting summary judgment in favor of the lessors of oil and gas
rights where the trial court determined the leases were abandoned
pursuant to their terms due to the lessee’s failure to produce oil
and gas. See SLT Holdings, LLC v. Mitch-Well Energy, Inc., No.
542 WDA 2018, 2019 WL 3980188 (Pa. Super. Ct. Aug. 23,
2019). The abandonment extinguished all of the lessee’s contrac-
tual rights under the leases. Therefore, the lessee forfeited acreage
retained by wells capable of producing oil and gas and had no
interest in the oil or oil tanks existing on the surface of the leased
premises.

The leases at issue covered two parcels of land located in
Warren County, Pennsylvania. Each included a provision
requiring the lessee to drill a certain number of wells on the two
parcels and make minimum payments to the lessors each year if
the royalties from oil and gas production did not exceed the
minimum payment amount. The leases also contained an earned
acreage provision that would retain 20 acres surrounding wells
drilled and capable of production if the lease terminated due to the
lessee’s failure to meet the drilling obligations. The lessors could
terminate the lease upon the lessee’s default but were required to
follow certain conditions precedent before availing themselves of
that remedy. From 1996 to 2013, the leased premises did not
produce oil and gas and the lessee made no royalty or minimum
payments to the lessors. Id. at *1–2.

SLT Holdings, LLC (SLT), one of the lessors, argued that
Mitch-Well Energy, Inc. (Mitch-Well), the lessee, failed to meet
the drilling commitment or remit delay rental payments. SLT
sought a judgment declaring that Mitch-Well had no rights to the
leases. The trial court found the leases abandoned. Mitch-Well
appealed. Id. at *2–3.

The superior court affirmed, resting on well-settled principles
of contract law applicable to oil and gas leases. Id. at *3 (citing
T.W. Phillips Gas & Oil Co. v. Jedlicka, 42 A.3d 261, 267 (Pa.
2012) (lease is in the nature of a contract and controlled by
principles of contract law); Jacobs v. CNG Transmission Corp.,
332 F. Supp. 2d 759, 772–73 (W.D. Pa. 2004)). Citing Aye v.
Philadelphia Co., 44 A. 555 (Pa. 1899), the court noted that
abandonment may occur where an oil and gas lessee has an
obligation to diligently develop the leased property and fails to do
so. SLT Holdings, 2019 WL 3980188, at *7. “The Aye court
specifically found that four years of inaction by a lessee gives rise
to a presumption of abandonment. If the lessee fails to present a
valid explanation for the inaction then judgment as a matter of law
is appropriate.” Id. (quoting Trial Court Opinion at 5–7). The
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court found the trial court’s determination of abandonment
supported by the record since Mitch-Well seemingly abandoned
the leasehold for a period of 16 years without a valid explanation.
Id. Because Mitch-Well abandoned the lease, it had no right to
remove oil or any appurtenances from the leasehold premises. Id.
at *8. Summary judgment was appropriate.

FEDERAL DISTRICT COURT CONSIDERS WHO, AMONG OIL

AND GAS OWNERS ON A PARCEL OF PROPERTY, ARE

NECESSARY PARTIES TO AN OIL AND GAS LEASE DISPUTE

In Kave Consulting, LLC v. Chesapeake Appalachia, LLC,
No. 4:19-cv-00196, 2019 WL 4687765 (M.D. Pa. Sept. 26,
2019), the U.S. District Court for the Middle District of Pennsyl-
vania considered whether the plaintiff-lessors’ action for an
accounting on an oil and gas lease should be dismissed for failure
to join non-parties who have separate leases on the same tracts of
land. The court denied the motion, holding that the interests of the
non-parties could not be impeded. The court allowed the claim for
accounting to move forward with less than all owners of the oil
and gas interests underlying the tracts of land.

The plaintiffs own a 50% interest in the oil and gas underly-
ing two tracts of land, and the non-parties own the balance of the
oil and gas on the two tracts. The non-parties executed leases with
the defendant-lessees in 2006. The plaintiffs executed leases with
the defendant-lessees in 2017 and sought an accounting of their
unpaid share of royalties owed on the production from 2006 to
2017. The defendants moved to dismiss the complaint for failure
to join the non-party lessors under Fed. R. Civ. P. 19. Id. at *1.

Rule 19 provides a bifurcated inquiry: the court first deter-
mines whether the absent party is “necessary” under Rule 19(a)
and, if so, then asks if the absent party is “indispensable” under
Rule 19(b). Id. A necessary party must be joined to the action if
feasible. Id. Here, the defendants argued that the non-parties were
necessary because a determination of the plaintiffs’ rights would
impede the non-parties’ ability to protect their interest in the
leasehold interest on the pre-2017 production. Id. at *2. Further-
more, the defendants argued that allowing the action to proceed
without the non-parties could expose the defendants to competing
claims to the royalties in dispute. Id. The court disagreed with
both premises. First, the court noted that the defendants had
already conceded that the royalties attributable to the non-parties
had already been paid to the non-parties. Id. Therefore, the non-
parties’ interest in the royalties could not be “impeded” if they are
not joined. Id. Second, the court determined that the defendants
are not at risk of a “double” obligation or even inconsistent
outcomes in different forums because the claim before the court
relates to unpaid royalties that may be due to the plaintiffs and the
potential “inconsistent” outcomes did not rise to a level that
makes the non-parties necessary to the action. Id. at *2–3.

THIRD CIRCUIT HOLDS THAT NGA DOES NOT ABROGATE

STATES’ ELEVENTH AMENDMENT IMMUNITIES AND DOES

NOT DELEGATE THE FEDERAL GOVERNMENT’S EXEMPTION

TO PRIVATE PARTIES

In In re PennEast Pipeline Co., 938 F.3d 96 (3d Cir. 2019),
vacating No. 3:18-cv-01585, 2018 WL 6584893 (D.N.J. Dec. 14,
2018), the U.S. Court of Appeals for the Third Circuit held that
the Natural Gas Act (NGA), 15 U.S.C. §§ 717–717z, does not

abrogate states’ Eleventh Amendment immunities and does not
delegate the federal government’s exemption from the Eleventh
Amendment immunity to private parties. The court considered
whether the NGA, which allows private gas companies to exercise
the federal government’s power of eminent domain, allows gas
companies to condemn unconsenting states’ property interests in
federal court. The court held that it does not.

PennEast Pipeline Company (PennEast) commenced condem-
nation actions under the NGA to acquire properties for a natural
gas pipeline through Pennsylvania and New Jersey. Forty-two of
the properties are owned by the state of New Jersey or “various
arms of the State.” PennEast, 938 F.3d at 99. PennEast sued New
Jersey in federal court seeking to condemn the properties and gain
immediate access. New Jersey did not consent to the suits. New
Jersey moved to dismiss the actions for lack of jurisdiction
pursuant to Eleventh Amendment sovereign immunity from suits
commenced by private parties in federal court. The district court
held that the condemnation actions were not barred by the state’s
immunity and granted relief in favor of PennEast. New Jersey
appealed to the Third Circuit. Id. at 100–03.

The Third Circuit vacated, holding that Eleventh Amendment
sovereign immunity is not abrogated by the NGA. Id. at 104–05.
Moreover, the court held that the federal government’s exemption
from the state’s sovereign immunity has not been delegated to
PennEast. Id. at 108–09. Finding that “[t]he federal government’s
power of eminent domain and its power to hale sovereign States
into federal court are separate and distinct,” the court concluded
that “[i]n the NGA, Congress has delegated the former” and not
the latter. Id. at 100.

T E X A S —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

LEASE’S CONTINUOUS DEVELOPMENT CLAUSE HELD TO

REQUIRE COMMENCEMENT OF SUCCESSIVE NEW WELLS TO

AVOID PARTIAL TERMINATION

The court in HJSA No. 3, Limited Partnership v. Sundown
Energy LP, No. 08-18-00113-CV, 2019 WL 3852677 (Tex.
App.—El Paso Aug. 16, 2019, no pet. h.), construed an oil and
gas lease covering over 30,000 acres in Ward County, Texas. The
lease, dated as of August 4, 2000, provided that the lessee must
reassign its rights under the lease to the lessor at the end of six
years but that, according to its paragraph 7(b), the reassignment
obligation would be delayed for so long as the lessee was engaged
in a “continuous drilling program.” Id. at *2 (emphasis omitted).
Paragraph 7(b) further provided: “The first such continuous
development well shall be spudded-in on or before the sixth
anniversary of the Effective Date, with no more than 120 days to
elapse between completion or abandonment of operations on one
well and commencement of drilling operations on the next ensuing
well.” Id. (emphasis omitted). Paragraph 18 of the lease defined
“drilling operations”:

Whenever used in this lease the term “drilling operations”
shall mean: actual operations for drilling, testing, com-
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pleting and equipping a well (spud in with equipment
capable of drilling to Lessee’s object depth); reworking
operations, including fracturing and acidizing; and re-
conditioning, deepening, plugging back, cleaning out,
repairing or testing of a well.

Id.

Sundown Energy LP (Sundown), the lessee, began drilling
the first well in February 2006 and drilled 14 wells between then
and March 2015. In 2016 HJSA No. 3, Limited Partnership
(HJSA), the lessor, asserted that on several occasions beginning
in July 2007, Sundown had allowed more than 120 days to elapse
between the completion of operations on one well and com-
mencement of operations on the next ensuing well, so that the
lessee had become obligated to reassign nonproducing acreage to
the lessor. Sundown countered that although more than 120 days
had gone by without its spudding a new well, it had on each
occasion conducted reworking and reconditioning operations on
existing wells. Under the lease’s broad definition of “drilling
operations,” it contended, its actions had maintained the lease. Id.
HJSA filed suit, and the trial court granted summary judgment to
Sundown, finding that its reworking and reconditioning of existing
wells had delayed the reassignment obligation under paragraph
7(b). Id. at *3.

The court of appeals reversed, agreeing with HJSA that
the lessee could avoid the reassignment obligation only if it
commenced the drilling of a new well within 120 days of the
completion of operations on the previous one. Paragraph 7(b), the
court explained, described what the required “continuous drilling
program” was, beginning with the spudding-in of the first “such”
well by a certain date and continuing so long as no more than 120
days elapsed between completion or abandonment of one well and
commencement of drilling operations on the “next ensuing well.”
Id. at *6. The use of the word “such,” according to the court,
necessarily meant that all wells must be of the same type, i.e., a
well newly spudded-in. Id. It rejected Sundown’s argument that
the lease’s definition of “drilling operations” must be read into
paragraph 7(b) to give it the intended meaning. Id. at *7. Such
a reading would, in the court’s view, render the “spudded-in”
language of paragraph 7(b) meaningless. Id. If the parties had
desired to require only a single well to be spudded-in and then
allow operations on any well to maintain the lease, they would not
have used “next ensuing well” in the context of the first and any
subsequent “continuous drilling well,” the court concluded. Id.

A dissenting justice was persuaded by the mandatory wording
of paragraph 18 that “drilling operations” must be broadly con-
strued to include reworking “whenever” used in the lease, in-
cluding paragraph 7(b). Id. at *9 (Palafox, J., dissenting). Because
the lease’s definition of drilling operations included operations
that the lessee had timely conducted, that justice would have given
effect to those operations in determining whether the lessee had
complied with the requirements of a continuous drilling program,
observing that where a contract expressly defines a term, the
parties’ agreed definition must prevail over others. Id.

Editor’s Note: The reporter’s law firm is involved in this
case on behalf of the lessees.

STATE COMPTROLLER HELD NOT OBLIGATED TO PAY

UNCLAIMED ROYALTY PROCEEDS TO OWNER’S PURCHASER

In 2013 Enerlex, Inc. (Enerlex) acquired the mineral interest
of William Wilson III in a certain tract located in Texas. See
Enerlex, Inc. v. Hegar, No. 03-18-00238-CV, 2019 WL 3680134
(Tex. App.—Austin Aug. 7, 2019, pet. denied) (mem. op.). The
deed vested in Enerlex “all royalties, accruals and other benefits,
if any, from all Oil and Gas heretofore or hereafter run.” Id. at *1.
Enerlex then sent to Glenn Hegar, Texas Comptroller of Public
Accounts, a claim for $4,652.91 in unclaimed royalty payments
attributable to Wilson’s interest that had been sent to the state
between 2001 and 2010. Enerlex sued the comptroller after its
claim was denied. Id. The court of appeals affirmed summary
judgment for the comptroller.

The comptroller is required to pay unclaimed property to
the property’s reported owner, the court noted, but is expressly
prohibited by Tex. Prop. Code § 74.501(e)(1) from paying such
a claim to “an assignee of the reported owner.” Enerlex, 2019
WL 3680134, at *1. Notwithstanding that Wilson had assigned
his right to the unclaimed funds to Enerlex, the statute’s plain
language barred the comptroller from paying them to the assignee.
Id. at *2. The comptroller was not bound to continue the agency’s
prior policy of paying similar claims made by assignees. Id. at *3.
And, the court pointed out, the comptroller’s changed interpreta-
tion of the statute in no way interfered with Enerlex’s contractual
rights with Wilson or Wilson’s ability to sell and assign his right
to unclaimed property. Id. The assignee, however, “must look to
its contract with the property owner rather than the Comptroller’s
unclaimed-property process.” Id.

TRADE SECRETS SUIT HELD NOT SUBJECT TO TEXAS

CITIZENS PARTICIPATION ACT

Gravitas Resources Corporation (Gravitas) allegedly spent
years studying certain oil and gas assets in Utah and eventually
became engaged in serious negotiations to acquire them. Seeking
investors to fund the acquisition, it assembled detailed informa-
tion concerning the available reserves, infrastructure, and acqui-
sition and development plans. One of the prospective investors it
met with was Pearl Energy Investment Management, LLC (Pearl),
from which Gravitas requested a non-disclosure agreement that
Pearl never signed. Not long after the meeting between represen-
tatives of Gravitas and Pearl, during which Gravitas shared a great
deal of the information with Pearl, and after Pearl advised
Gravitas that the project did not fit Pearl’s investment parameters,
Gravitas learned that the owner of the Utah assets had agreed to
sell them to AVAD Energy Partners, LLC (AVAD), a portfolio
company of Pearl’s. Gravitas sued Pearl and AVAD, as well as a
principal and another affiliate of Pearl, alleging they had used
Gravitas’s confidential information to structure a bid for the
property and asserting causes of action for breach of the non-
disclosure agreement, violations of the Texas Uniform Trade
Secrets Act, unfair competition by misappropriation, tortious
interference with contractual relations, tortious interference with
prospective business relations, fraud, aiding and abetting fraud,
and unjust enrichment. The defendants filed motions to dismiss
the claims under the Texas Citizens Participation Act (TCPA),
Tex. Civ. Prac. & Rem. Code §§ 27.001–.011, which allows
dismissal of legal actions shown to be based on, relate to, or be
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in response to a party’s exercise of the right of free speech, right
to petition, or right of association. In Pearl Energy Investment
Management, LLC v. Gravitas Resources Corp., No. 05-18-
01012-CV, 2019 WL 3729501 (Tex. App.— Dallas Aug. 7, 2019,
no pet.) (mem. op.), the court of appeals affirmed the trial court’s
denial of the motions.

Pearl and its affiliates argued that all of Gravitas’s claims
were based on allegations that Pearl had improperly communi-
cated confidential information to AVAD and that the communica-
tions fit the TCPA’s definitions of the exercise of the right of
association—“a communication between individuals who join
together to collectively express, promote, pursue, pursue, or de-
fend common interests,” id. at *5 (quoting Tex. Civ. Prac. & Rem.
Code § 27.001(2))—and of the exercise of the right of free
speech—“a communication made in connection with a matter
of public concern,” id. (quoting Tex. Civ. Prac. & Rem. Code
§ 27.001(3)). Their communications were in furtherance of their
business enterprises, which were common interests, they pointed
out, and were made “in connection with” a number of matters of
public concern, including the efficient use and full development
of natural resources, as well as safety, environmental, and
economic interests. Id.

“Construing the TCPA to find a right of association simply
because there are communications between parties with a shared
interest in a private business transaction does not further the
TCPA’s purpose to curb strategic lawsuits against public participa-
tion,” the court remarked. Id. Because the defendants had not
shown that their communications involved any public or citizen
participation, they had failed to establish that their claims were
based on, related to, or were in response to their exercise of a
right of association. Id. at *6. Similarly, the court could not, it
said, conclude that the communications were related to a matter
of public concern simply because the information belonged to a
company in the business of oil and gas production or because the
defendants hoped to profit from their conduct. Id.

PURCHASE AND SALE AGREEMENT’S ALLOCATION OF PRE-
SALE COSTS TO SELLER UPHELD

Sundance Energy, Inc. v. NRP Oil & Gas LLP, No. 01-18-
00340-CV, 2019 WL 3819523 (Tex. App.—Houston [1st Dist.]
Aug. 15, 2019, pet. filed) (mem. op.), involved a purchase and
sale agreement under which Sundance Energy, Inc. (Sundance)
sold its interests in oil and gas leases in three North Dakota
counties to NRP Oil & Gas LLP (NRP) for approximately $35
million. The agreement provided that Sundance would retain cer-
tain pre-sale liabilities, specifically including all its liabilities for

capital expenses, joint interest billings, lease operating
expenses, lease rentals, shut-in payments, drilling and
completion expenses, workover expenses, geological
costs, and other exploration or development expendi-
tures and costs . . . that are assessed for or attributable to
periods of time or operations during Seller’s ownership
of the Assets prior to the Effective Time . . . , including
all costs and expenses relating to drilling and completion
of wells proposed to and approved by Seller prior to the
Effective Time . . . . 

Id. at *1 (emphasis omitted). It also required Sundance to
indemnify NRP for losses arising from the retained liabilities. Id.

There were ongoing operations for the completion of wells on
the leases shortly before the sale’s effective date. NRP requested
reimbursement for those from Sundance. Sundance paid NRP
$146,304.85 in response to NRP’s first request but refused to pay
another $988,254 that NRP later requested. Id. at *3. In the
context of Sundance’s appeal of attorney’s fees awarded to NRP
after a jury trial that resulted in a judgment for the full amount
NRP had requested, Sundance claimed to be entitled to offset the
sum awarded by $382,000. Id. at *6.

The court of appeals was not persuaded by Sundance’s asser-
tion that there was uncontroverted evidence that the $382,000
was for items that were not actually part of Sundance’s retained
liabilities. Id. at *10. Sundance had not—allegedly by mis-
take—included a request for an adjustment of the purchase price
in a post-closing statement it had prepared, as it could have. Id.
Moreover, the jury had found that Sundance had breached the
agreement and was liable for the full amount NRP requested. The
jury’s award included the $382,000 and was based on evidence
NRP presented, refuting Sundance’s assertion that its claim to a
right of offset was uncontroverted. Id.

COURT LACKED AUTHORITY TO GRANT TEMPORARY

INJUNCTION AGAINST ENFORCEMENT OF LOCAL ORDINANCE

In Town of Flower Mound v. EagleRidge Operating, LLC,
No. 02-18-00392-CV, 2019 WL 3955197 (Tex. App.—Fort
Worth Aug. 22, 2019, no pet. h.) (mem. op.), the court reversed
the trial court’s temporary injunction, granted to EagleRidge
Operating, LLC (EagleRidge), the operator of gas wells within
Flower Mound, Texas, enjoining the town from enforcing its
ordinance limiting truck traffic to and from well sites to certain
hours.

EagleRidge had sought a variance from the ordinance to
allow it to haul wastewater from its gas wells and a determination
by the town that the ordinance did not apply to that activity or that
it was preempted by Texas statutes. After those requests were
denied, EagleRidge proceeded to haul wastewater after hours and
on Sundays in violation of the ordinance. When the town issued
a citation, EagleRidge filed suit and was granted a temporary
injunction against the enforcement of any ordinance restricting the
hours during which it could haul wastewater from its wells. Id. at
*2–3.

Addressing the town’s sole argument that the trial court
lacked subject matter jurisdiction to grant the injunction, the court
of appeals noted that civil courts lack jurisdiction to enjoin the
enforcement of penal ordinances such as this one “unless the
movant establishes that 1) the ordinance is unconstitutional or
otherwise void, and 2) enforcement of the ordinance will result in
an irreparable injury to vested property rights.” Id. at *3. The
injunction must be reversed, the court held, because there was no
competent evidence of irreparable injury. Id. at *4.

EagleRidge argued, and the town conceded, that it would
suffer “hefty” fines under the ordinance. Id. at *5. The record did
not show, however, that the fines “would be so great as to destroy
[EagleRidge’s] business before it could test the Ordinance’s
constitutionality in a criminal proceeding,” the court observed. Id.
Moreover, EagleRidge’s assertions that it would suffer increased
costs to comply with the ordinance and economic loss if the wells
had to be shut down might show harm to EagleRidge’s profits, but
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they did not show irreparable harm to its vested property rights,
its mineral interests. Id. If the ordinance would drive the cost of
production so high that EagleRidge would be unable to continue
production, as it contended, that in essence is a claim for a
regulatory taking for which EagleRidge could claim the value of
the mineral estate of which it had been deprived. Id. In any event,
EagleRidge had offered no evidence of that value. Id.

MINERAL LIEN CLAIMANT IS REQUIRED TO ESTABLISH THAT

LABOR OR MATERIALS FURNISHED WERE “USED IN”
MINERAL ACTIVITIES

The court in ELG Oil, LLC v. Stranco Services, LLC, No. 04-
19-00088-CV, 2019 WL 5030260 (Tex. App.—San Antonio Oct.
9, 2019, no pet. h.) (mem. op.), reversed the trial court’s summary
judgment in favor of Stranco Services, LLC (Stranco), a sub-
contractor that had added gas storage tanks to a central treatment
facility, for foreclosure of the lien it claimed against ELG Oil,
LLC’s (ELG) property interest in the facility after the original
contractor’s failure to pay Stranco for the tanks.

Texas law affords a lien to a “mineral subcontractor,” defined
as one who provides, under a contract with a contractor, material,
machinery, supplies, or labor “used in mineral activities.” Id.
at *1 (quoting Tex. Prop. Code § 56.002). “Mineral activities” are
defined to include, in pertinent part, “digging, drilling, torpedoing,
operating, completing, maintaining, or repairing . . . an oil or gas
pipeline.” Id. at *2 (quoting Tex. Prop. Code § 56.001(2)).
Stranco’s summary judgment evidence included its project man-
ager’s affidavits that the work it performed was toadd bullet
storage tanks to ELG’s facility. Id. The affidavits also disclosed,
however, that the facility to which the tanks were added was
segregated from the pipelines that led to it. Id. The affidavits did
not provide any facts showing how the materials, machinery, and
supplies Stranco furnished or the labor it performed on the storage
tanks was connected to the oil and gas pipelines such that the
work was “used in” mineral activities. Id. at *3. Although the
court agreed with Stranco that its work did not have to be
performed “on” the pipelines to establish that it was “used in”
mineral activities, the summary judgment evidence did not
establish the link between the storage tanks and the pipelines. Id.

RAILROAD COMMISSION’S RESCISSION OF NO-HARM

LETTER DID NOT PRECLUDE TCEQ’S ISSUANCE OF

INJECTION PERMIT

In Dyer v. Texas Commission on Environmental Quality, No.
03-17-00499-CV, 2019 WL 5090568 (Tex. App.—Austin Oct.
11, 2019, no pet. h.) (mem. op.), the court upheld the Texas
Commission on Environmental Quality’s (TCEQ) granting of a
permit to TexCom Gulf Disposal, LLC (TexCom) for the
operation of an industrial wastewater disposal facility in Mont-
gomery County, Texas.

Tex. Water Code § 27.015(a) requires that any applicant for
such a permit, before the application for such a permit may be
considered, must submit to the TCEQ a letter from the Texas
Railroad Commission (RRC) concluding that the proposed injec-
tion will not endanger or injure any known oil or gas reservoir.
Dyer, 2019 WL 5090568, at *2. Shortly after filing its application
in 2005, TexCom provided such a “no-harm” letter to the TCEQ,
and the TCEQ proceeded over the next several years, without

objection from the operator of mineral interests underlying the
proposed injection site, with hearings on TexCom’s application.
Id. at *2–3. After Denbury Onshore, LLC became the lessee-
operator of the mineral interests in late 2009, however, it sought
to intervene in the TCEQ proceeding and obtained from the RRC
rescission of its no-harm letter. Id. at *3. By the time the RRC’s
order rescinding the no-harm letter became final, the TCEQ,
contrary to the negative recommendation of the administrative law
judges who had considered it, granted TexCom’s injection permit.
Id. at *4. Montgomery County, the City of Conroe, and various
individuals filed suit for judicial review of the permitting,
asserting, among other things, that the permit should not have
been issued without a “valid and subsisting” no-harm letter from
the RRC. Id. at *6.

In upholding the TCEQ’s order, the court concluded that
TexCom had in fact complied with the express statutory require-
ment for a no-harm letter, having submitted one as part of its
application in 2005. Id. The appellants’ interpretation would go
beyond what the statute required, in the court’s view. Id. Indeed,
it remarked, it would mean that the RRC’s rescission of a no-harm
letter even years after completion of the TCEQ’s administrative
proceeding would void the TCEQ’s corresponding order granting
the injection permit. Id. The court also could not conclude that the
TCEQ had acted arbitrarily and capriciously or abused its
discretion by refusing to reopen its proceeding to consider the
RRC’s decision to rescind its no-harm letter. Id. at *7.

ADVERSE POSSESSION TITLE TO OIL AND GAS LEASEHOLD

UPHELD AGAINST CONTENTION THAT POSSESSORS

ACKNOWLEDGED RECORD OWNER’S TITLE

Scribner v. Wineinger, No. 02-19-00208-CV, 2019 WL
5251134 (Tex. App.—Fort Worth Oct. 17, 2019, no pet. h.)
(mem. op.), affirmed the trial court’s summary judgment in favor
of Parra Oil and Gas, Inc. (Parra), which claimed title to an oil
and gas lease covering land in Archer County, Texas, and Randal
Wineinger, Parra’s immediate predecessor-in-title, against Kevin
Scribner.

Scribner’s father, apparently unbeknownst to Scribner for
years thereafter, assigned the working interest in the lease to
Scribner in 2002. On March 29, 2010, Louise Daniel, acting
under the father’s will, executed an assignment of the lease to
Latigo Drilling, LLC (Latigo). Between then and June 13, 2016,
there were a series of assignments, following which the interest
assigned in 2010 became vested in Wineinger and David Park,
who assigned it to Parra, a company in which they owned
interests, on October 1, 2016. Id. at *1–2.

In June 2018 Scribner filed suit against Wineinger and Parra,
asserting claims in trespass to try title, trespass, and conversion,
asserting superior title to the working interest and seeking an
accounting. Id. at *2. Wineinger and Parra responded with the
affirmative defense of title by adverse possession under Texas’s
five-year statute of limitations and moved for summary judgment.
Id. (citing Tex. Civ. Prac. & Rem. Code § 16.025). Parra and each
of its predecessors, they argued, had exclusively operated the
lease, received all revenue (less royalty) from it, and paid all taxes
attributable to it, while Scriber had not participated in any
operations of the lease, had made no expenditures for it, had not
received any revenues from it, and had paid no taxes. Id. They and
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their predecessors-in-interest had therefore matured their title by
adverse possession by April 2015, terminating Scribner’s claimed
ownership. Id. The trial court granted the motion and entered
judgment that Scribner take nothing, awarding Parra title to 100%
of the working interest and declaring it to be the sole owner of the
lease. Id. at *4.

Scribner appealed solely on the ground that there was a
genuine issue of material fact because Wineinger and Parra had
acknowledged title in Scribner by offering to purchase the lease
from him. An attorney representing Parra had contacted Scribner
in June 2016, he alleged. The attorney notified him of the 2002
assignment by his father, of which Scribner had been unaware,
and of the “problem” brought about by that assignment and the
2010 assignment to Latigo, concluding by asking Scribner to
“clear this up” by executing an assignment to the current owners.
Id. at *3. Park and then the attorney had followed up with
inquiries about the proposed assignment shortly thereafter. These
contacts, according to Scribner, precluded Parra’s claim to title by
limitations. Id.

The court noted that uncontroverted proof of actual posses-
sion, including that of a mineral estate by drilling and production,
may be conclusively established as a matter of law so as to
warrant summary judgment. Id. at *6. A possessor’s acknowledg-
ment of title in another when made before the completion of the
limitations period, it went on, will defeat the limitation title. Id.
And an acknowledgment of title may occur if a possessor’s offer
to purchase the property from the record owner involves an
admission of that owner’s title. Id. “A possessor’s acknowledg-
ment of title in another after the limitation title has been com-
pleted, however, does not destroy the limitation title,” although it
may tend to show that the possession was actually not intended to
be adverse. Id.

Even assuming without deciding that the requests to Scribner
for his assignment constituted acknowledgments of his title, the
court held, they could not have precluded limitations from running
in favor of Wineinger’s and Parra’s predecessors-in-title because
all of the contacts took place over a year after title matured by
limitations in April 2015. Id. at *7. Nor could the 2016 contacts
have any bearing on those predecessors’ intent to appropriate
Scribner’s title, given that there was no evidence that those
making the inquiries had any affiliation with the prior owners in
whom the limitation title had already matured. Id. at *9.

SUIT AGAINST STATE OF TEXAS OVER CANADIAN RIVER

RIVERBED LEASING HELD NOT BARRED BY SOVEREIGN

IMMUNITY

The court in State v. Signal Drilling, LLC, No. 07-17-00412-
CV, 2019 WL 5609648 (Tex. App.—Amarillo Oct. 30, 2019, no
pet. h.) (mem. op.), affirmed the trial court’s denial of a plea to
the jurisdiction filed by the State of Texas, the Texas General
Land Office, and the Texas Land Commissioner (Commissioner)
asserting sovereign immunity.

The court traced the suit’s genesis to the Canadian River
Mineral Boundary Agreement entered into effective January 1,
2002, between the State and various landowners and oil and gas
leasehold owners along the Canadian River through the Texas
Panhandle. The agreement was an effort to avoid protracted
disputes after the decision in Brainard v. State, 12 S.W.3d 6 (Tex.

1999), in which the court held that reduction of the river’s flow
brought about by its damming had resulted in changes in the
boundaries between the State’s ownership of the riverbed and that
of riparian owners. Among other things, the agreement replaced
existing oil and gas leases with a new lease with a fixed term
expiring on December 31, 2011, and provided that the State
would convey its minerals to the riparian owners, retaining a
nonparticipating royalty interest. Signal Drilling, 2019 WL
5609648, at *1–2.

Signal Drilling, LLC filed the underlying suit in 2015,
claiming to hold a top lease from a riparian landowner after the
original term of the State’s replacement oil and gas lease expired
at the end of 2011, and the suit was subsequently joined by two
riparian owners. The State had executed a purported renewal of
the prior oil and gas lease at some point after the end of 2011, and
the plaintiffs asserted trespass to try title and constitutional takings
claims on the basis that mineral title had vested in them free of the
lease renewal. The State, claiming sovereign immunity, character-
ized the plaintiffs’ claims as nothing more than “contract claims
masquerading as something else.” Id. at *3.

The court began its analysis by observing that “[t]he State
and its agencies are generally immune from suit in the absence of
an express waiver of its sovereign immunity” and that it is “well
settled that [they] are immune from suits seeking to construe or
enforce contracts to which the State is a party.” Id. at *3–4. A
plaintiff may maintain a suit, however, if it alleges that a state
officer acted ultra vires, that is, that the officer exceeded his or her
authority or acted in conflict with the law. Id. at *5. Here, the
plaintiffs contended that the contested minerals had reverted to
them so that the Commissioner had no authority to execute a
renewal of the prior lease. Id. Because the pleadings set forth a
claim alleging the Commissioner’s action was ultra vires, the trial
court did not err in denying the plea to the jurisdiction as to the
Commissioner. Id.

DEVISE OF “PERSONAL EFFECTS” HELD NOT TO INCLUDE

MINERAL INTERESTS

The court in In re Estate of Ethridge, No. 11-17-00291-CV,
2019 WL 5617630 (Tex. App.—Eastland Oct. 31, 2019, no pet.
h.), construed the will of Mildred Ethridge, who died in 1994.
In the will, drafted without the assistance of an attorney, she
appointed Fred D. Davis, Jr., a nephew by marriage, as independ-
ent executor and, after reciting the purpose of distribution of her
entire estate, real, personal, or mixed, devised all of her “personal
effects” to Davis and her residence (conveyed by gift before her
death) to another person. The will contained no residuary clause.
On appeal of a 2017 trial court judgment that Ethridge had died
intestate as to her interests in oil, gas, and other minerals (and
removing him as executor), Davis contended that the term “per-
sonal effects” referred to all property of any kind owned by
Ethridge and that he was entitled to her mineral interests. Id. at
*1–2.

Not surprisingly, the court of appeals was unpersuaded.
“Personal effects,” it observed, “has customarily been defined
narrowly as a subset of personal property” generally referring to
“articles bearing intimate relation or association to the person of
the testator.” Id. at *3. “Mineral interests do not fall within the
typical definition of personal effects.” Id. at *4. Notwithstanding
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the will’s declaration of the intention to dispose of all the testa-
tor’s property, she specifically gave Davis only her personal
effects. Id. Although the mere making of a will creates a presump-
tion that the testator intended to dispose of her entire estate, the
court concluded, that presumption “is not strong enough to
empower a court to write a residuary clause into a will where none
previously existed.” Id. Since Ethridge “failed to provide for the
disposition of any property other than her personal effects,” the
court held, the trial court was correct that she died intestate as to
any other property, including her minerals. Id.

U T A H —  O I L  &  G A S

C H R I S  L E C A T E S

—  R E P O R T E R  —

SOME QUIET TITLE ACTIONS CAN BE BARRED BY LACHES

The Court of Appeals of Utah recently held that under some
circumstances a quiet title action can be barred under the doctrine
of laches. See Estate of Price v. Hodkin, 2019 UT App 137, 447
P.3d 1285. In Hodkin, two sisters acquired property as joint
tenants. The underlying title issue concerned whether, at the time
of the first sister’s death, the two sisters continued to own the
property as joint tenants or the joint tenancy had been severed. Id.
¶¶ 2–3. At the time of the first sister’s death, her heirs and the
surviving sister treated her estate as retaining one-half of the
mineral rights in the property, and apparently, no one at the time
questioned whether the deceased sister’s one-half interest passed
to the surviving joint tenant. Id. ¶ 4. For 47 years, the surviving
sister and her successors continued to treat the heirs/successors of
the predeceased sister as owning half the minerals. The successors
of the surviving sister then brought an action to quiet title, and the
trial court entered summary judgment in their favor. Id. ¶ 7.

The court of appeals reversed and remanded, stating that
“[the plaintiff] and her predecessors appear to have unreasonably
delayed by waiting 47 years to challenge” and that the defendants
“seemingly were injured by [the plaintiff’s] lack of diligence
because all known witnesses to the Sisters’ joint tenancy have
long since died and any evidence of severance has been lost.”
Id. ¶ 30.

The plaintiff argued that because the defendants were on
record, constructive notice—to the same extent the plaintiff
was—as to who owned mineral rights in the property, “they were
equally derelict in failing to seek clarification by the court.” Id.
¶ 22 (internal quotation marks omitted). Although each of the
parties was on constructive notice of the issues, the court differen-
tiated between the two claimants, stating that the defendants “did
not have the same duty . . . to bring a timely action to quiet title in
the mineral rights.” Id.

[A] property owner who has record notice of possible
problems with the owner’s title may, but is not required
to, bring an action to eliminate those problems. When a
property interest is actually repudiated or challenged, or
an adverse claim is asserted against that interest, the

property owner is obligated to act within a reasonable
time to protect the owner’s interests. In the face of such
a challenge, an action unreasonably delayed is time
barred, because to allow it would result in injury,
prejudice or disadvantage to the party against whom the
action is brought.

Id. (quoting Ass’n of Unit Owners v. Far W. Fed. Bank, 852 P.2d
218, 222 (Or. Ct. App. 1993)). In this respect, the court seemingly
reasoned that, because the defendants were in possession or
because their rights were not invaded or their title attacked (they
were the apparent owners and were collecting proceeds allocated
to the disputed interest from oil and gas leases), they were not
under an obligation to vindicate it, and a mere lapse of time will
not bar an action or claim by them. Id. (citing 74 C.J.S. Quieting
Title § 55, at 50 (2002)).

It appears the court of appeals in Hodkin has created an
exception to an earlier decision by the Supreme Court of Utah. In
that case, the supreme court addressed whether the action was a
“true” quiet title action, not subject to a statute of limitations, as
opposed to an action wherein it is necessary for the court to grant
other relief in favor of the party, such as cancelling a deed on the
basis of fraud, in order to rule on the quiet title claim. See In re
Hoopiiaina Trust, 2006 UT 53, ¶ 27, 144 P.3d 1129. The
Hoopiiaina court stated that a “true” quiet title action, defined by
the court as those “brought ‘to quiet an existing title against an
adverse or hostile claim of another,’” id. ¶ 26 (quoting Dep’t of
Social Servs. v. Santiago, 590 P.2d 335, 337 (Utah 1979)), is “not
subject to a statute of limitations,” id. The supreme court did not
specify whether any exceptions might apply to this general rule.
Thus, if a similar scenario to Hodkin is addressed by the supreme
court in the future, it is unclear whether the court would agree
with this decision by the court of appeals. Under the Hoopiiaina
court’s reasoning, the claim in Hodkin would apparently qualify
as a “true” quiet title action without a statute of limitations,
because Hodkin was brought by one having a colorable title claim
(and likely a claim to perfect as opposed to vest title). See id. (“the
effect of a decree quieting title is not to vest title but rather is to
perfect an existing title as against other claimants” (quoting
Santiago, 590 P.2d at 338)). Nevertheless, the supreme court
could agree with the court of appeals’ reasoning that laches bars
claims in situations where the quiet title action is brought by one
who is not in possession and has not otherwise asserted an adverse
claim within a reasonable time period. We note that the supreme
court did subsequently examine the Hoopiiaina decision, but only
to conclude that no statute of limitations applies when a party in
possession asserts an action to quiet title. See Bangerter v. Petty,
2009 UT 67, ¶ 18, 225 P.3d 874.
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A N D R E W  S .  G R A H A M
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FEDERAL DISTRICT COURT AFFIRMS THAT ROYALTY

PAYMENTS MAY NOT INCLUDE DEDUCTIONS FOR

SEVERANCE TAXES ABSENT EXPRESS AGREEMENTS WITH

MINERAL OWNERS

In Cather v. EQT Production Co., No. 1:17-cv-00208, 2019
WL 3806629 (N.D. W. Va. Aug. 13, 2019), the U.S. District
Court for the Northern District of West Virginia granted summary
judgment to the royalty owners and held that royalty deductions
for severance taxes were improper under West Virginia law.
Additionally, the court also granted the royalty owners’ motion for
prejudgment interest based on the past severance tax deductions.

On February 20, 1963, the plaintiffs signed a lease agreement
with Equitable Gas Company (Equitable) for 504 acres in Taylor
County, West Virginia. The lease was silent on whether the lessee
could deduct severance taxes from the royalty payments. In 2012,
EQT Production Company (EQT), Equitable’s successor, drilled
a producing Marcellus Shale well. EQT took the position that the
subtraction of severances taxes from royalty payments is not a
deduction, but rather an allocation of expenses since the lessors
are responsible for their proportionate shares of expenses. Id.
at *1–2.

The court noted that, since 2001, the West Virginia Supreme
Court of Appeals has clearly articulated that leases silent on the
issue of post-production expenses do not permit reductions of
royalty payments for post-production expenses. Id. at *3; see
Estate of Tawney v. Columbia Natural Res., L.L.C., 633 S.E.2d
22, 30 (W. Va. 2006) (lease must “identify with particularity”
specific deductions to be taken); Wellman v. Energy Res., Inc.,
557 S.E.2d 254, 265 (W. Va. 2001) (lessee must bear all costs
“unless the lease provides otherwise”). But see Leggett v. EQT
Prod. Co., 800 S.E.2d 850, 863 (W. Va. 2017) (criticizing
Tawney and Wellman as “under-developed or inadequately
reasoned”); see also Vol. XXXIV, No. 3 (2017) of this Newslet-
ter. Since the plaintiffs’ lease was silent as to the deduction or
allocation of severance taxes, the court held that such deduction
or allocation was not permitted. Cather, 2019 WL 3806629, at *6.

More recently, in another case regarding deductions for
severance taxes from royalty payments, the court granted the
royalty owners’ motion for directed verdict where the lease was
silent on severance tax deductions. See id. at *5–6 (citing
Richards v. EQT Prod. Co., No. 1:17-cv-00050, 2018 WL
3321441 (N.D. W. Va. July 5, 2018)). While the lease at issue in
Richards, like the one in Cather, had no language that permitted
the lessee to make deductions in royalty calculations for severance
taxes, EQT deducted the royalty owners’ share of severance taxes
from royalty payments—memorialized in monthly remittance
statements—arguing that W. Va. Code § 11-13A-3a(c) provides
that the severance tax applies “to all persons severing gas or oil in
this state . . . .” Cather, 2019 WL 3806629, at *5. The Cather
court disagreed. Id. at *6.

It held that the tax is only applicable to those “engaged in the
business of severing or processing (or both severing and process-
ing) natural resources” and not applicable to those who merely
receive an arm’s-length royalty. Id. (quoting W. Va. Code § 11-
13A-2(c)(13)). Ultimately, the court noted that royalty deductions,
allocations, post-production expenses, and any other phrase that
refers to severance taxes being subtracted from royalty payments
not only run afoul of both Wellman and Tawney, but also of the
statute governing severance taxes. Id. Accordingly, the court ruled
in favor of the royalty owners. Id.

C A N A D A  —  O I L  &  G A S
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S T E P H A N I E  G A G N E

—  R E P O R T E R S  —

TRANS MOUNTAIN: DID THE CROWN ADEQUATELY

DISCHARGE ITS DUTY TO CONSULT?

On September 4, 2019, the Federal Court of Appeal released
its reasoned decision to partly grant leave to start applications
for judicial review of the Governor in Council’s approval of the
Trans Mountain Pipeline expansion project. See Raincoast Con-
servation Found. v. Canada (Att’y Gen.), 2019 FCA 224. Order
in Council P.C. 2019-0820, dated June 18, 2019, was the Gover-
nor in Council’s second attempt to approve the project. The first
approval was struck down by the Federal Court of Appeal in
Tsleil-Waututh Nation v. Canada (Attorney General), 2018 FCA
153.

Background

On November 29, 2016, the Governor in Council issued
Order in Council P.C. 2016-1069 accepting the National Energy
Board’s (NEB) recommendation to approve the Trans Mountain
Pipeline expansion project and directed the NEB to issue a
certificate of public convenience and necessity to Trans Mountain.

On August 30, 2018, in Tsleil-Waututh the Federal Court of
Appeal quashed the Order in Council, which rendered the
certificate of public convenience and necessity null. The court
held that the NEB failed to assess the effects of project-related
marine shipping under the Canadian Environmental Assessment
Act, 2012, S.C. 2012, c. 19, s. 52, and that Canada did not fulfill
its duty to consult and accommodate. The Crown’s duty to consult
Indigenous peoples arises when the government has real or
constructive knowledge of an Indigenous right or title that may be
adversely affected by a contemplated government decision. The
court remitted the matter to the Governor in Council for
redetermination. Later that day, the shareholders of Kinder
Morgan Canada Inc., then the project’s proponent, voted to
approve the sale of the project to the Government of Canada.

On June 18, 2019, after reviewing the NEB’s marine recon-
sideration report and further consultation, the Governor in Council
once again approved the project and directed the NEB to issue a
certificate of public convenience and necessity to Trans Mountain.
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The September 4, 2019, Raincoast decision is unique because
the court’s standing practice is not to issue reasons in disposing of
leave applications. However, in this decision, the respondents,
who have a direct interest in the matter, took no position for or
against the leave applications. In response to these exceptional
circumstances, the Chief Justice of the court issued a direction to
the presiding judge to use his discretion to issue reasons in
support of the orders dismissing the leave motions, which he did.

The Decision

Twelve motions for leave to start applications for judicial
review of Order in Council P.C. 2019-0820 were brought to
challenge the second approval. Six were allowed and six were
dismissed. The applicable standard for a party seeking leave is
one of a “fairly arguable case.” Raincoast, 2019 FCA 224, para.
14 (quoting Lukács v. Swoop Inc., 2019 FCA 145, para. 19).
When applying this standard to section 55 of the National Energy
Board Act (NEB Act), R.S.C. 1985, c. N-7, Justice Stratas warned
that three ideas must be kept in mind: the fulfillment of the
gatekeeping function, the role of deference, and the importance of
practicality. Raincoast, 2019 FCA 224, para. 16.

In order to meet the fairly arguable standard, the arguments
must be able to get past the high level of deference afforded to
the Governor in Council’s decision. Id. para. 19. The arguments
must also go beyond the leeway given to decision makers on
the adequacy of consultation with First Nations and not present
any fatal legal bars and objections such as res judicata. Id. paras.
23, 29.

The motions for leave raised four sets of questions:

Alleged Conflict of Interest and Bias. Some applicants argued
that the decision of the Governor in Council was vitiated by bias
and conflict of interest because the Government of Canada ac-
quired the Trans Mountain project. Id. para. 31. This argument
failed to meet the fairly arguable standard because it suffered from
a fatal flaw: the Governor in Council is not the government and
does not own the project. Id. para. 33. Additionally, nothing in the
NEB Act disqualified the Governor in Council from discharging
its responsibility based on the ownership of the project and no
evidence was submitted to support the allegations of bias and
conflict of interest, rendering them mere speculations. Id. paras.
34–35.

Environmental Issues and Substantive Reasonableness. The
applicants once again raised a number of environmental issues.
However, these arguments could not meet the fairly arguable

 standard because most of them were barred by res judicata. Id.
para. 37. The applicants also asserted that the new report on
marine shipping lacked the legal prerequisite of a report under
section 54 of the NEB Act. Id. para. 43. This argument also did
not meet the fairly arguable standard because it was impossible
for the applicants to overcome the high deference afforded to the
Governor in Council and they also failed to show that their
argument could change the outcome of the decision. Id. paras.
43–45.

Issues Relating to the Adequacy of the Consultation with
Indigenous Peoples. While some of the arguments were simple
dissatisfaction with the outcome of the consultation process and
others were barred by res judicata, this argument met the fairly
arguable standard. Id. paras. 46–49. In fact, many Indigenous
applicants alleged that the poor quality and hurried nature of the
consultation rendered it inadequate. Id. para. 52. The respondents
exercised their discretion not to comment on the claimed deficien-
cies in the circumstances. Id. para. 59. Based on the evidence
before it, the court concluded that the fairly arguable standard had
been met and granted leave. Id. para. 64.

Remaining Miscellaneous Issues. The remaining issues re-
lating to Charter claims and procedural fairness did not meet the
fairly arguable standard and were dismissed. Id. paras. 69–70.

Questions Left to Answer

Going forward, the court directed the parties to make sub-
missions on three questions. First, from August 30, 2018, to June
18, 2019, “was the consultation with Indigenous peoples and First
Nations adequate in law to address the shortcomings in the earlier
consultation process . . . ?” Id. para. 65. Second, “do any defences
or bars to the application for judicial review apply?” Id. para.
66. And finally, “if the answers to the [previous] questions are
negative, should a remedy be granted and, if so, what remedy and
on what terms?” Id. para. 67. On this last point, Justice Stratas
reiterated the importance of practicality and noted that sometimes
a decision should not be quashed and sent back for redeter-
mination despite its defects. Id.

Implications of the Decision

The decision of the respondents in this case to not take a
position for or against the leave motions led the court to step away
from its traditional practice of not issuing reasons for disposing of
leave applications. The court mandated that the adequacy of
consultation be assessed on an expedited basis. Id. para. 76.
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